






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































360pHuIK pagoBa MpaBHoOr (akynTtetay Huwy | 2014

ce cTora Mopa nocmaTpaTi Kao camocTasiaH CerMeHT EKOHOMCKE MONNTUKE,
KOju pacnonaxe nocebHUM 3aKOHCKMM Mepama U MHCTPYMEHTUMA, a He Kao
cacTaBHU [ieo hpuckanHe (MOHETPAHO-KPEAUTHE) NOSINTUKE Kao LUTO Ce TO
TpagnLMOHaNHO cMaTpay (hMHAHCU]CKOj TnTepaTypu. Y Kpenpaky onTUmanHe
NoSINTUKe yrpaB/baka jaBHUM AYroM nocebHa NaxKwa ce Mopa 06paTUTU Ha
(heHOMeH nopecke KOHKypeHuuje n noTpebe 3a hmckasiHOM ofp>xxmBoLuhy,
LUTO 03Ha4aBa Be/IMKN N3a30B 3a CBe 3eM/be y TpaH3uunju. Takohe, cmatpamo
[a jacHo JehMHMCaHa U TpaHcnapeHTHa cTpaTernja 3a Bpahare jaBHor gyra
Kao Haj3HauvajHuMjer CMcCTeMCKOr npaBHOr akTa (mopefq 3akoHa 0 jaBHOM Ayry
1 3aKOHa 0 6yLleTy) Mopa 6UTK (PyHKUMOHaTHO YCKaheHa ca uubeBmMma
(hrckanHe NONTUKE U MOHETAPHO-KpeAUTHe NOSINTUKE pajn NocTu3aka
XerbeHNX MaKpOeKOHOMCKUX Lin/beBay nornegy TPXULIHe cCTabunHoCTK.

Pe3ume

MpeameT aHann3e y OBOM pagy jecy MpaBHU aCNeKTW yrpaB/barba jaBHUM 4y TOM
y CaBpeMeHUM jaBHUM (DMHAHCK]jama. Y TOM CMUCIY Ce, Hajrpe, pasMaTpajy nojam
N MOJANUTETW jaBHOT Ayra, Kao 1 NpPegHOCTU 1 HegocTaum Kopywhera 0Bor
WHCTPYMEHTa 3a PUHaHCUpare jaBHUX fobapa. Y fa/beM TEeKCTY ce nocebHa
naxxwa nocsehyje NoTpebw 3a pasgBajatbemM NONTUKE yNpas/batba jaBHUM
ayrom o mckanHe (MOHeTapHO-KpeauUTHE) NOINTUKE, Y3 HarnalaBame
3Havaja ycBajatba jeMHCTBEHOr NpaBHOr akTa (CTpaTeruje) pagn onTUManHur
pethHaHCcHpaHkea focnennx apXaBHMX 0b6aBesa.
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LEGAL ASPECTS OF PUBLIC DEBT MANAGEMENT

Summary

In this paper, the author analyzes the legal aspects of public debt manage-
ment in the contemporary public finance. In that context, the author first discusses
the concept and modalities of public debt, as well as the advantages and disad-
vantages of using this instrument to finance public goods. Further on, the author
focuses on the need to separate the public debt management policy from the fiscal
(monetary and credit) policy, with specific emphasis on the importance of adopting
a single legal act (strategy) which would provide for the optimal refinancing of
maturing government obligations.

Key words: public debt, public goods, public loan, fiscal policy, public assu-
rance, tax smoothing.
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IIpasHu pakyamem YHuesepsumema y Huuy

MEBYHAPOIHM 3/I09MHN M1 O4T'OBOPHOCT JIP;KABA
ITPEMA HAILIPTY Y/IAHOBA O O4I'OBOPHOCTHN
[IPKABA 3A MEBYHAPO/IHE IIPOTUBIIPABHE AKTE'

Ancmpakm: JedHo 00 K/byuHUX numarea 3a kodugukayujy mehyHapodHoz
npasa je numarbe 002080pHOCMU OpHCABA 3A NOYUHeHe MehyHapodHe
npomuenpasHe akme. Pad Ha kodugukayuju mpajao je nped Komucujom
3a mehyHapooHo npaso Opeauusayuje yjedurbeHux Hayuja nyHux 45
200uHa, wmo Jdo80/bHO UJYyCMpYyje C/A0MeHOCm me npobsemamuke.
JedHo 00 HajcnopHujux humarba Hacma/io je n080AoM npedioza da ce
dedpuHuwe u noceb6Ho u3zdeoje MehyHAPOOHU 3/10MUHU OpixHCcaed, Yume
ce uMnAuYyupaio nocmojarbe KpugudHe 002080pHocmu dpixcasa. 3602
npomus.s/berba 0pxHcasa 08axKeoM nped.J1o2y, Kao U npagHe HemozyhHocmu
da ce adekeamuo depuHuuLy ceu Kpumepujymu u hoc1eduye makeoz 06.auxka
npomuenpasHux akamd, y KOHa4HoM mekcmy Haypma odzo8opHocmu
dpacasa 3a mehyHapodHe npomusnpasHe akme, yceojeHoz 2001. 20duHe,
usocmaJa je maksa gopmyaayuja. Ymecmo mehyHapooHux 3/104UHA, KAO
noce6Ha kamezopuja je ygedeHo 036U/bHO Kpuierse 06a8e3a UMNEpamueHUX
HopMu onwimee mehyHapodHoz npasa.

KmyuHe peuu: o020eopHocm dpacasa, Komucuja 3a mehyHapodHo npaso,
Haypm usaanosea o odzosopHocmu dpicasa 3a npomuenpasHe akme,
MehyHapoOoHU 3/104UH, UMNEPAMUBHe HopMe.

1 Papg je pesyntaT ucTpaxmnBaka Ha NMpojekTy ,,YcKknahmBawe npasa Cpouje ca
npaBoM EBponcke yHMje", Koju hmHaHcupa MpaBHU hakynTeT YHUBEpP3UTETa 'y
Huwy y neprogy 2013-2018. roguHe.
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1.YBO/J

MpaBuia 0 OArOBOPHOCTU ApXKaBa Perynvily Kaja v Kako je gpxasa
04roBopHa 3a noepeay Heke MehyHapogHe o6aBese. Ped je 0 ,,ceKyHaapHUmM"
npaBu/MMa Koja ce 6aBe NMTakeM OA4FOBOPHOCTU U MpaBHUM noc/eauLama
3605 KpLueka ,,IpMMapHnX”, 04HOCHO CYLUTUHCKMX NpaBuia MehyHapoaHor
npasa. Hanme, NpaBnia 0 04roBOPHOCTM Ap>KaBa He oapehyjy 1 He npeun3npajy
came mefhyHapoaHe o6aBe3se, Beh ogpehyjy 04r0BOPHOCT Ha YOMLUTEH HaUNH,
perynuwyhmn npaBHe nocneanLe Koje HacTajy y cnyudajy Kpluewa obaBese.
¥YnpaBo 360r Te CBOje OCHOBHE KapaKTepucTWKe, OBa MpaBusa ce Mory
npoy4aBaTy He3aBUCHO 0/ NpaBusia 1 cagpXXnHe MmehyHapoagHMx obaeesa.

OBa 06n1acT MefyHapoAHOr npasa A0 HeJaBHO YOorLTe HUje 6una pa3BujeHa,
anv ce cUTyalmja MeHa JOHOLWEeHeM HalpTa npaBuia 0 04roBOPHOCT M ApKaBa
3a NPOTUBMNpaBHe akTe KOojy je caumHuna Komucuja 3a mehyHapogHO npaBo?
(Hagarbe KMIM). laHac nocToje 6pojHM AOKYMEHTMW 1 NPUNPEMHU PafoBu Koju
Momaxy y aHasim3m 1 pasyMeBamy 4yroTpajHor, ¥ jow YBEK HeJOBPLUEHOT paja
Ha Kogungukaumju ogqroBopHoOCTU ApXxaa. Ca jegHe cTpaHe, HayupT 13 1996.
rofivHe, KOju je HacTao Kao pe3yntaT NpBor YMTara, Npessunhao je o4roBopHOCT
[Ap>kaBa 3a T3B. MehyHapoaHe 3/104MHe, AOK X ycBOjeHn HaupT 13 2001. roanHe
He npepsuha.

Linmb oBor paja je aHann3sa npegsioXeHUx pellera npema Haupty 3 1996,
Kao 1 aHanu3a aprymeHarta npoTmMB YK/byUnmBaka TUX peLLeHa y YCBOjeH
HauypT ynaHosa 13 2001. roguHe. MNpe Hero wTo ce npehe Ha caMy aHann3y
OAroBOPHOCTU ApXaBe 3a MehyHapoHe 3/104MHe, 6uhe faT Wnpu oCBPT Ha
pas3Boj KogngurKaLmje npasusia 0 04roBOPHOCTU ApXKaBa Ha Kojuma je paguna
Komucuje 3a mehlyHapoLHO nNpaBo YH, Kao 1 caM KOHLEeNT 04r0BOPHOCTHU
Ap>kaBay MehlyHapoHOM npasy.

2. PA1 KOMHUCH]E 3A MEBYHAPO/JHO ITPABO YH HA
KOJUPHUKALIUJU ITPABHJIA O OATOBOPHOCTH JAPXKABA

Paaw 60/ber pasymeBarba C/I0XKEHOCTW OBE MaTepuje, HEOMNXO4HO je carnegatu
Ha KOju HauuH Cy ce pasBujana npaswnsa 0 04roBOPHOCTU Ap)KaBa TOKOM
ynTaBor XX Beka. Kao 06/,1acT o, n3y3eTHOr 3Ha4vaja 3a pa3Boj MmefyHapogHor
npasa, Kogngukaymja o4roBOpHOCTI ApXKaBa 3arnoyeTa je jow nog OKpumbeM
OpywTBa Hapoga, n 6una je jegaH of npegmeTa pasMmatpaka Heycnene
KoAngmnkKaumoHe KoHepeHynje y Xary 1930. roguHe. AKTyenmn3aumja oBor
nuTara mM3sBplleHa je gopmuparbem OpraHmsaunje YjeAnheHMX Haumja

2 TomohHu opraH MeHepasHe CKynNWTUHe OpraHusauunje yjeAnbeHNX Haumje 3a4yXeH
3a Kogudurkauunjy mefhyHapogHor npasa.
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(Hagarbe YH), jep je MeHepanHa ckynwTnHa YH 1948. roanHe ocHoBasia KMIT,
ca uu/beM Ja ce U3BpLIK KogndurKaumja Kiby YUHUX 061actn mehyHapogHor
npasa. YNpaBo je 04r0BOPHOCT ApXXaBa CBpCTaHa y jeAHy of npsux 14 Tema
KOjuMa je HoBothopMmnpaHo Teno Tpebasio ga ce 6aBun. Paf Ha Kogugmkalmju
04rOBOPHOCTY ApXKaBa 610 je YCKOPO 1 3anoyeT, uMeHoBakeM ®.B. Mapcuje
Amagopa (Ky6a), 3a npsor crieuujasHor nssectumoua. OH je No4yeo ca pagom
1956, ay nepmogy of 1956-1961. rog. je noAHEO LWECT 1U3BeLTaja, hokycmpajyhu
Ce npe cBeraHaonLTe acrnekTe 04roBOPHOCTU, Kao 1 Ha 04 OBOPHOCT pXaBa
3a noBpefe HaHeTe CTpaHLUuMa U HbUX0BOj MMOBUHW. MefhyTum, KMIT Huje
JeTa/bHO pacnpas/bana 0 cagpXWHW OBUX M3BeLUTaja 360r MHTEH3VBHOI
paga Ha KogungurKaumnjama apyrux obnactm mehyHapogHor npasa. [o 1962,
roanHe UcKpucTanucana ce ngeja ga 6u KM tpebasio ga cBoj hokyc ycmepu
Ha ,ycBajake AethrHMLMje ONWTUX NpaBuia o MeflyHapoaHoj 04roBOPHOCTU
[Lp>aBa“ 1 TUMe NoCTaBM KaMeH Temesball 3a ja/by Hafrpaghy y Koanpukaumju.
WTannjaHcku npodecop PobepTo Aro MeHOBaH je 3a Apyror cneuwnjasaHor
N3BECTMOLA, a Pe3yNTaT heroBor 3anarama je ycsajamwe 35 unaHoBa of CTpaHe
KMTT, Koju n gaHac 4ymHe 6a3y npaBuna 0 Ap>XXaBHOj OAroBOPHOCTU. Y ocam
M3BELLTaja, KOMIMKO je nogHeo y nepuogy of 1969-1980. roanHe, akLeHar je
CTaB/bEH Ha NUTaka Nopeksia U 0CHOBHUX KapaKTepUCcTMKa OArOBOPHOCTH,
Koje 1 faHac caumhaBajy [eo 1 akTyenHor Hayprta ynaHosa. 3mehy 1980-
1986. roguHe, Tpehu cneymjanHu nssecTmnay, Bumsem PunxareH (XonaHguja),
npeAcTaBuo je ceflamM U3BeLUTaja, a HeroB r/1aBHU JOMPUHOC 61O je AenHncarbe
nojma owteheHe ap>xaee. YeTBPTU cneLmjanHu n3secTmyanal 6mo je FfaetaHo
ApaHhuo - Pyns (UTanuja), koju je y nepmnogy 1988-1996. rogmHe, Takohe nogHeo
ocam U3BeLLTaja, ca OCHOBHMM OCBPTOM Ha NUTaka nocsefuiua mehyHapoaHUX
3/104MHa, penapaymje, NPoTVUBMEpPa U pellaBake MeflyHapoLHMX CNopoBa.
YnpaBo je KMI1 3a Bpeme 0BOr creymjanHor n3BecTmoLla ycsojuia npeu
CBe0bOYXBaTHWM TEKCT HaupTa YiaHoBa ca KomeHTapuma 1996. rogmHe. Cnesnehu
crneumjanHn nssectunad, Llejmc Kpodopg (Ayctpanuja), MmeHoBaH je 1997.
roAnHe 1 3a BpeMe HeroBor KpaTkor maHgara, 1998-2001. roguHe, KMI je
3aBpLUMia Apyro yntarwe. HakoH pasmaTpara KOMeHTapa Ap)kasa, Ha 53.
cegHuum 2001. roguHe, KMI je kKoHauHo, 9. aBrycta 2001. roguHe, ycBojuna
HaupT unaHoBa 0 Ap>KaBHOj 04r0OBOPHOCTY 3a NPOTUBNPAaBHE aKTe Kao U
npatehun KomeHTap.?

YnpKoc TOMe, flasbh Kopauwn HACY Npeay3eTH, jep 40 AaHac yCcBOjeHM HaupT Huje
npeTo4eH y o6aBe3yjyhy KOHBEHLM]jY HUTU je ca3BaHa nocebHa MehyBnagnHa
KOH(epeHuMja. Mlako je MeHepanHa ckynwTuHa YH nosogom HaupTaycsojuna

3 UN GAOR 56th Sess. Supp. No. 10, A/56/10, pp. 43-365.
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BYLLE pe3onyumja,* HNje[HOM O X HUje NpuxBaTuia TekcT HaypTta. 36or
Tora, pey je 0 JOKYMEHTY ca 3HadajeM AOKTPUHapHe Koaudukauuje Koju
npeacTaB/ba KOMOMHaLM]y YMCTe KoaudmKaLlmje n NnporpecuBHor pasBsoja.
Mpemaa je pey o0 NnpaBHO HeobaBe3yjyhem JOKYMEHTY, OLHOCHO MEKOM MNpasy,
Basba uctahu fa oH Huje 6e3 NpaBHOr 3Ha4aja, byayhu aa je seh 61o ymuTupaH
o[ cTpaHe MehyHapogaHor cyaa npasge.®

Kao wTo ce Moxe BUAETH, paj Ha KoguhrKaumjyu npasmnia o0 04roBoOpHOCTH
Ap>aBa 610 je ayroTpajaH N CNOXeH BULLEAELLEHNJCKM MPOLLeC Y KOMe je
y4ecTBOBaJIO Yak NneT cneunjanHnx nssectunava. rNocnefwn mehy wbuma
je yB1aeo HeONXOA4HOCT 3aBpLUETKA OBOr MpoLeca, Te Cy NPUNKOM ApYror
ynTarba npefyseTy OANYYHW Kopauu y peBuaupany Tekcta Haupta u3
1996. roauHe. OgbaveHa cy 6pojHa pellera Koja cy 6uia U3Bop TeH3uja u
ocnopaaka, a ynpaso ce Mehy nsbprcaHnum ogpegbama Hallia U OHa Koja ce
Tuuana MmehyHapogHUX 3/104NHa.

Mpe came aHann3e n nopeherwa Haypta ns 1996. ca Hauptom 13 2001. roguHe,
HEOMXOAHO je MNojaCHUTM ONWTW KOHLENT 04 F0BOPHOCTW, HEroBy Ae(hMHULN]Y
M efleMeHTe, Kao 1 BPCTe 04 F0BOPHOCTY ApXKaBa.

Hy>»Ha nocneguua KpLuera npasa je NocTojake 04roBoOpHOCTU. MehyHapoaHa

OZrOBOPHOCT ApXXaBe je jefaH 0f 0CHOBHMX NpUHLMNA MehyHapoaHOor npasa
MU NpoucTnye N3 cuctema mMehyHapogHoOr npasa M MpUHLMNA AP>XKaBHOT
CyBepeHUTeTa U jefHAKOCTU ApXKaBa.

MpaBrna 0 OArOBOPHOCTM ApXaBa Yy NMpBOM pefy Hanase ce y Haupty
4y/naHoBa O OAFOBOPHOCTU ApXKaBa, Kao AOKYMEHTY MeKOr npaBa, Kao 1
npakcu gpxasa u ogsykama mehyHapogHux cygosa.” MefhyHapogHo npaso
OArOBOPHOCTM Ap>aBa 6aBu ce: 1) NpMPOAOM OArOBOPHOCTY ApXKaBa, 2)
npaBHMM NocneAnLama NnpoTBNPaBHMX akaTa v pagHu, Kao 1 3) cnpoBoheremM
(MMNnemeHTauUMjom) ApXKaBHe 0ArOBOPHOCTU. YCBOjeHM HaupT ynaHoBa o
[ApP>XKaBHOj 0ArOBOPHOCTU AemHULLE: @) MeflyHapo4He MPOTUBMPAaBHE aKTe;

4 TMosopgom HaupTans 2001, MC YH je ycBojunauveTupu pesonyunje: 1) 12. neuembpa 2001.
Pezonyuujy 56/83; 2) Pesonyunjn 59/35 oa 2. geuembpa 2004; 3) Pesonyunja 62/61 of 6.
Jeuembpa 2007; 4) Pesonyuunja65/10 o 6. feremb6pa 2010. rogumHe. CBuM pesonyLmjamace
noTBphyjy 1 No34paBsbajy ycBojeHa MpaBua, CTaB/bajy Ha 3Hakbe ApXaBama, pasMatpaHa
je MoryhHoCT npeTBapaka MOMeHYTUX NpaBuna y KOHBeHLWjy, anu 6e3 ycnexa.

5 Gabcikovo-Nagyamaros Project (Hungary/Slovakia), IC) Reports 1997, p. 7.
6 UYnaH 1 KomeHTapa HaupTa.

7 OBo je ogpeheHo unaHom 1 HaupTa ynaHoBa 0 O4Tr0OBOPHOCTY ApXasa 3a MefyHapoaHe
npoTtmernpasHe akTe n3 2001. rognHe. Takofhe, oBaj cTaB NOTBPREH je 1Y C/lyyajeBruMa Koju
cy ce Bogunu npen MehyHapogHum cygom npasge: Chorzéw Factory Case (Indemnity), Merits
PClJ Series A, No. 17 p. 29; Corfu Channel Case, Merits ICJ Rep. (1949) pp. 12-23.
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6) MPUNUCMBOCT NPOTUBMPABHON aKTa [p>XXaBW; B) OMLLITE OCHOBE UCK/byYeha
0f, 04rOBOPHOCTMW; U ) MOC/eANLLE OLFOBOPHOCTMU.

Y mehyHapo4HOM jaBHOM MpaBy je npuxBaheH KOHLENT 04r0BOPHOCTU Ap>KaBe
3a cBa NPOTUBMpPaBHa fefa ynepeHa NpoTuB Apyre ApXKase, a cafpXXunHa Te
OZrOBOPHOCTU Ce CacToju Y MPeCTaHKY, HEMOHaB/baky UM HaKHaaW WTeTe.®
MpoTmBMNpaBHM aKT je NoHallake Koje ce cacToju U3 pafHe UK NpPonycTa,
NPUNUCUB AP>XKaBu Ha OCHOBY MefhyHapOo4HOr Npaga, Koje NpefcTaB/ba NoBpesy
Heke mehyHapo/He o6aBe3e gpxxase.’

MpemaHaupTy 13 2001. rognHe, Koju cagpxmn 59 ynaHosa, CBaKuM NPOTUBMNPaBHN
aKT Ap>aBe nogpasymesa MocTojare heHe 04roBopHOCTK,® 6e3 063mpa Ha
Nopek’sio 1 KapakTep nospeheHe ob6aBese.!* Hanme, mehyHapogHO NpaBo He
npasu pas3nuky n3mehy yroBopHe 1 Ae/IMKTHE OArOBOPHOCTHU, Te ce Mehy-
HapoAHa O4roBOPHOCT OA4HOCKU U Ha KpLUere MehyHapo4HMX YyroBopa Kao u
KpLuere MefyyHapogHonpaBHUX o6aBe3a Koje NpoTUCTUYY U3 APYTUX N3BOPA,
Hajuewwhe mehyHapogHor obmyaja.

[Jp>kaBHa 04roBOPHOCT Ce 3aCHMBAa Ha TPY OCHOBHa eflemMeHTa.'2 MNpBu enemMeHT
nogpasymeBa rnocTojatbe MehyHapoaHornpaBHe obaBe3e Ha cHasn. [pyru
efleMeHT je NPOTMBIpPaBHa pajHa v NponycT, NPUNMUCUBa 4p>KaBu, Koja
npeAcTaB/ba KpLUeHe TakBe 06aBese. [youTak nnu WwreTa Koja nponsmnasu
M3 MPOTMBMNPABHOr akKTa WaM nponycrta npeacrtas/ba Tpehn HeonxopaH
efleMeHT. MoTBpAY HEOMXO4HOCTU KYMYyNaTUBHOT MOCTOjaHka CBa TPU efleMeHTa
Ha/fla3nMo y HeKOIMKO Bogehmx MefhyHapo4HMX NpaBHUX CyyajeBa, Koja je
noHoswmna n notepanna KMIy HaupTy Y4naHoBa 0 04r0BOPHOCTMW.

Mpaeja o mehyHapoaHOj OAroBOPHOCTM Ap>KaBa pa3Bujasia ce y oOKBMpumMa
OArOBOPHOCTM 3a HacTaNy WTeTY, 0AHOCHO Y OKBUPY FpafjaHCKe 0A4r0BOPHOCTH
LAp>kaBe.360r TecHe NOBE3aHOCTNMeNYHapOAHOT jaBHOT MpaBacamehyHapogHOM
NOIMTMKOM 1 MeflyHapoAHMM OHOCKMA, CMaTpa ce 4a NoCcTOoju U NONIMTUYKO-
MOpaJsiHa OArOBOPHOCT Apykasa. [opes MopasHO-MoIMTUYKe U FpafjaHcKe
OLrOBOPHOCTU KOje Cy HecrnopHe, cBe ce Yellhe 4yjy KOHTPOBEpP3He naeje un
0 nocTojary (KBa3u)KpMBUYHE OA4FOBOPHOCTW ApXKaBa,'* Koja 61 HacTana

8 TMornepatn ynaHose 30-31 HaupTta 13 2001. rogmHe. BuaeTun cnyyajeBe: 3a npecTaHak,
Rainbow Warrior Case 82 ILR, p. 573; 3a HenoHaB/bare: LaGrand Case, IC) Rep. (2001), pp.
508-514; 3a HakHafy wTeTe: Chorzow Factory Case (Indeminity), Merits PCIJ Series A, No. 17,
pp. 47-48 v cnyvaj Gabc¢ikovo-Nagymaros Project Case, 1IC] Rep. (1997), pp. 80-81.

9 YnaH 2 HaupTtans 2001. roguHe.
10 YnaH 1 HaypTawns 2001. rogmHe.
11 YnaH 12 HauypTta n3 2001. roguHe.
12 Shaw, M: International Law, p. 696.
13 Ibid, pp. 720-721.
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Kao nocneguua Kplierwa MehyHapoaHuX o6aBe3a YyCTaHOB/bEHUX Y OMNLUTEM
VHTepecy uMTaBe MefyHapoaHe 3ajefHuLe (06aBe3e erga omnes). MNojeguHU
TeopeTuyapu TBpAe fa NOMEHYTU KOHLENT HUje oA npaBHOr 3Havaja,'* gok
ApYyrn nctudy ga ce og 1945. roguHe ctaB npema ogpeheHnm 3/104MHNUMa
[p>kaBa NMpPOMeHWO0 Y BENIMKOj Mepu, Te je laHac HEONXOAHO Aa TaKBU 3/104MHN
6yny cTaB/beHW Y OKBMP MehyHapoHOr jaBHOr npaBa. Kao NoTBpAY TOra, OHu
HaBofe TPV KOHKPeTHe NMpoMeHe Koje cy ce goroaune og 1945. rognHe Kao
orpaBsjak-e 3a NocTojare 0A4roBOPHOCTU Ap>KaBe 3a MehyHapoHe 3/104MHe.*®
MpBa NpomeHa npeacTaB/ba Pa3Boj MMMNepaTUBHUX HOPMK MehyHapoaHor
npa.a (ius cogens) O KOjUX HMje [O3BO/bEHO HMKAKBO OACTynamwe. [pyra
NMpoMeHa TuYe ce yCrnocTaB/baka UHAMBUAYa/THE KPUBUYHE O4TOBOPHOCTH
no mehyHapogHoM npaBy. KoHauHo, NoBema YH, npeasuha moryhHocT
crpoBoherba akLnja NPoTUB gpXKase y cyYajy Aa je n3BpLleHa npeTHa Mmpy,
yrpoXkaBake Mupa unam arpecumja.l® ¥ csetny oBux npomeHa, KMI je y HaupTy
4yflaHOBa NPUCTYNWAA YK/bYYMBaky MehyHapoAHUX 3/104MHA NOUYUHEHUX Of
CTpaHe agp>aBe y okBupe MeflyHapoAHOr npasa, 1 TUMe uMnanumpana naejy
0 NOCTOjarby KpUBMYHE OAMOBOPHOCTU ApXKasa Y YnaHy 19 Hauypta n3 1996.
rofuHe.

3. 0ATOBOPHOCT APXABA 3A MEBYHAPO/JIHE
3/IOYUHE ITPEMA HAIIPTY YJIAHOBA U3 1996. TOAUHE

Mopep, KoHavyHoOr yTBpHMBara KibyYHUX AerHULMja 04T OBOPHOCTM ApXKaBa
M NpoTMBMPaBHOI akTa, ogpehmBake npeameTa O4FOBOPHOCTU 6USO je
HajTexxe NMTake 3a Kogupukaunjy Kojy je spwmnia KM, Tum noBogom ce
yHyTap KMI noBena Bennka pacnpasa o npeasuhamy nocebHe kaTeropuje
NPOTMBNpPaBHUX akaTa, jep 6u ce, nopes MehyHapogHUX AennKaTa, NocebHo
n3aBajann mehyHapogHu 3104MHN.Y CneynjanHm n3sectunau Aro je uctakao
OBY pasnnKy 1 MHCUCTMPAO [a je ped o0 ,ABa NOTAYHO pasnynTa pexmma“
OLr0OBOPHOCTU ApXaBe. MehyHapoHW 3/104MHM 61 ce OAHOCUIN Ha CUTYyaLumje
KaZa fp>aBa NPOTMBMPaBHUM aKTOM KpLUM HeKy MefyHapoaHy o6aBesy
KOja je 0ff CYLUTUHCKe BaXXHOCTU 3a 3alUTUTY TeMe/bHUX MHTepeca unTase
MehyHapogHe 3ajegHuue. MNpumepn TakBuUx MefyHapoAHUX 3/104MHa CY:
arpecnjal®, KonoHmjanHa gomMmnHaumja, poncTeo, reHouna, anapTXeja 1 MacoBHO

14 Brownlie,l: International Law and the Use of Force by States, Oxford, 1963, pp. 150-154.
15 Commentary of the Rapporteur todraftarticle 19, Yearbook of the ILC, Vol. I1,1970, pp.102-5.
16 Tnasa VIl MoBesbe YH.

17 [onpuHoc gebatu npyxwuo je ctas nckasaH npeg MCM y cnyuyajy Barcelona Traction,
Light & Power Co. (Belgium v. Spain), New Application, 1970, ICJ Reports, p. 4.

18 Tlopeg arpecuje, Ty cnaja v NpeTHa arpecujoM y 06/IMKy ynTumMaTyma, Mellarbe y
YHYTpaLlby NoNMTUUKY 6op6y Apyre ApXaBe, NpUnpeMa 1an 403B0o/baBatbe NpunpeMarba
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3arahemre aTmocepe.l® Cea ocTana mefyHapoaHO NpoTUBNpPaBHa gena bunacy
AehmHMcaHa Kao MeflyHapoaHM AeNNKTU. Pedy je 0 MatbMM NoBpefamMa o6aBesa
Koje HUCY 0f, PyHAaMeHTa/HE BaXXHOCTUM 3a MehyHapoaHY 3ajeHuLY, Te ce y
nuTepaTypu 03HavaBajy 1 Kao ,,NpocTa Kpwena“ 2 Mpemaa je ounrnegHo gaje
[p>kaBa 04roBopHa 3a MehyHapoaHe AeNIMKTe, 0CTaje COPHO Aa NN CY ApXKaBe

O/AroBOpHe 1 3a MeflyHapoaHe 3/104MHE.

Mako je npegnor ynaHa o MehyHapoaHMM 3104MHMMa 61O BeoMa criopaH
M KPUTMKOBAH, CTEKAO je A0BO/bHY MOAPLLKY Aa 61 610 MHKOpPropucaH y
HaypT 13 1996. roguHe. Ctora je MehyHapoaHu 3M104KMH, npemMa YnaHy 19 (2),
AemHncaH Kao ,,MeflyHapo4HM NPOTMBMNPABHM aKT Ap)XKaBe Koju foBoOAM [0
KpLlewa mehyHapoHe 06aBe3e Tako OUTHe 3a 3alUTUTY TeMe/bHUX MHTepeca
MehyHapoaHe 3ajegHuUE, Aa je TaKBa NnoBpea npusHaTa Kao 3/104MH 0f CTpaHe
ynTaBe Te 3ajegHuLe"?! TMe cy UcKkasaHa ABa OUTHa efneMeHTa KoHuenTa
Ap>kaBHe oAroBopHocTu: 1) aa ogpeheHe obase3e Tpeba KracupukosaTu
Kao obaBese npema 4MTaBoj MeflyHapo4HOj 3ajeHULN, @ He camMO NojeAUHUM
Ap>XaBaMa; 2) fa nojeauHe, NocebHO TellKe NoBpefe TUx obaBesa Tpeba Aa
MMajy 3a nocneauuy 1 caHkLMje nocebHe TeXXMHe. bpayHuv je Yak npegsiarao
[a ce Be/IMKK 6poj KpMBUYHUX CaHKLMja, Kao WTOo cy obelwTehere, BOjHA
OKynauuja, geMmunnTapusalmja, MMupHa 6/10Kkafa v UCKby Yerse 13 MefhyHapogHe
3ajeflHMLe ApXKaBa, YK/byUe Y KOHLENT KPMBMYHE OArOBOPHOCTY Ap)Kasa.??
MehyTum, T Npeasio3n HUCY npuxeaheHun, WITO je onpaBAaHo, jep je pey o
[ApaKoHCKUM MepaMa. Mlako HaupT o gpyaBHOj 04roBOPHOCTU U3 1996. rognHe
He gonyLwTa ynoTpeby cuie nnav BojHy oKynauujy NpoTUB Ap)KaBe Koja je

Hanaga Ha Apyry Ap>kaBy Ha NoApyuyjy CBoje TepuTopmje 1 cn; npema: Kpeha, M: MehyHa-
poAHo jaBHO npaBso, beorpag 2009, cTp. 202.

19 YnaH 19 (3) HaupTta n3 1996. rogmHe: ,Ha ocHoBy npasuia mehyHapoAHOr npasa Ha
CHa3n MehyHapoAHW 3/104MH MOXe Aa NPoUCcTEKHe, n3mehy ocTasnor, 13: a) 036UmbHOTr
KpLUeHa MefyHapoaHe o6aBe3e CyLUTUHCKON 3Havaja 3a opXxaBake MeflyHapogHOTr Mupa
1 6e36e4HOCTN, TaKBe Kao LITO je 3abpaHa arpecuje; 6) 0361mbLHOT KpLuerwa MehyHapoaHe
obaBe3e CyLUTMHCKOr 3Havaja 3a 06e36ehrBare NpaBa Ha caMoONpee/berwe Hapoaa, Kao
LITO je 3a6paHa ycTaHOB/baBakba v 04 p>KaBarba CUI0M KOJIOHWjaiHe JOMUHALM]E; B) 036UbHO
KpLUEH-€ LUIMPOKE CKasie MehyHapoaHUX 06aBe3acy LU TUHCKOT 3Havaja 3a 06e36ehere /by acKor
6uha, TakBe Kao LITO cy 3abpaHe porncTBa, reHoumnaa, anapTxejaa; r) 036umbHO KpLuere
MeRyHapoaHe o6aBe3e CyLUTUHCKOT 3Havaja 3a 06e36ehere 1 04yBake /byACKE OKOMHE,
TaKBe KO LITO Cy 3abpaHa MacoBHOr 3arafjuBarba atmocdepe nam mopa.”

20 Ago, R: Fifth Report on State Responsibility, ILC Yearbook, Vol. Il, Part 1, 1976, p. 26,
para. 80.

21 ILCYearbook, Vol.Il,Part2,1996, pp. 58-65. HaupT unaHa 19 ycBojeH je og cTpaHe KM
1976. roaunHe, npema: ILC Yearbook, Vol. I, 1976, p. 253.

22 Brownlie, I: op.cit, pp. 150-151.
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noyYnHmIa mehyHapo4HW 3M104MH, OH, UNaK, CafpXXu fanekocexHe ogpende o
obaBe3aMa penapalnje n npaBUYHOr 3a0BO/beHA. >

[abwncensbernazabyHay TepMmuHonorunju, KMMpasnvkyje nspas, mehyHapoaHu
3/104MH", yNOTPe6/beH y unaHy 19, o4, Apyrux CIMYHNX n3pasa Koju ce KOpUcTe
y Apyrnm mehyHapoLHUM WHCTPYMEHTMMA, Kao LWTO je ,3/104MH NPOTUB
MehyHapogHor npasa‘“. M3pasun Koju ce KopucTe y apyrum mehyHapogHUM
VHCTPYMEHTMMA NMajy Y BUAY Aena U3BpLleHa of cTpaHe nojeguHua, Koju ou
Tpebano fa 3a nocneguuy MMa UHAMBUAYaHY KPUBUYHY O OBOPHOCT, KOja
je HeCrnopHa, 3a pa3nnKy of KpMBMUYHEe OLTOBOPHOCTU ApXKaBe.

CBaKako, HUMje NCK/byYeHa MOryhHOCT fa HeKa TakBa Aena He 6yay aoBegeHa
y Be3y u ca mehyHapoAHUM NPOTUBMPABHUM aKTOM [pXXasBe, OLHOCHO
MehyHapogHUM 3M104MHUMA, Npema gopMmynaumju vynaHa 19 HaupTta us
1996. rogmHe. MeflyTnm, MehyHapoaHW 3/104MH NPUNUCUB APXKaBN MOpa ce
pasnnKoBaTW 04, 3/104MHA NOYMHEHOT 0f, CTpaHe nojegnHua.?* Tume je KMIM
nokyluana fay norneay npeameTa v npupoge 04 roBOPHOCTU® y NOTMNYHOCTU
pa3nBojy KOHLUENT ApXaBHe 04roBOPHOCTU 3a MNOYNHEHO KPUBUYHO AEf0
oA, UHAVBUAYalHe KPUBUYHE OAr0BOPHOCTU. NMOMEHYTO pa3/inkoBahe je
MOHOB/LEHO N Y YnaHy 58 HaypTta 13 2001. roguHe.

4.0J4TOBOPHOCT AP?KABA 3A 036U/bHO KPIIEILE OGABE3A
UMIIEPATUBHUX HOPMU OIIIUTEr MEBYHAPOJHOT
ITPABA IIPEMA HALIPTY YJIAHOBA U3 2001. TOAUHE

Kako je HaupT 13 1996. roanHe 610 N3y3eTHO KOHTPOBEP3aH U XKECTOKO
KpuTukosaH, KMI je npuctynuna 6naxe y pelewnma Haupta ynaHosa o
04rOBOPHOCTU ApXXaBa 3a NpoTuBnpaBHe akTe 2001. roguHe. MNoTpeba
[AOHOLLEHa KOMAPOMUCHOT peLlera, Koje 61 nnak cagpxasasno 1 eimkacHa
npaBHa peLlerba, HaMeTasna je Heonxo4HO 6P30 peBUAMpPar-e U OKOHYaBaHe
BULLEeELEHNJCKOT paja Ha KoaugmKaLmjm oBe 06n1acTu. Y paamatpamy HaupTa
13 2001, kopuwheH je KOHUenTyanHu npucTyn noctojeher HaupTta n3 1996.
roguHe. Minak, Hajsehy n3aMeHy ynpaso je NpeTneo OHaj 4e0 KOju ce 04HOCKO Ha
mMefhyaHpoHe 3/104nHe. Nopes pasMaTpaka HoBe (PopMy/ialmje Koja je yuia
Yy KOHa4HM ycBOjeHU TeKCT 13 2001. rognHe, aHannaupahe ce n nocneguue
KpLUeHa uMmnepaTuBHMx obasesa MehyHapoaHOr rnpasa.

23 ILC Yearbook, Vol. 11, Part 2, 1996, pp. 58-73, unaHosu 41-53 HaypTta 13 1996.
24 1bid, p. 119.

25 Hogan-Doran, Justin and van Ginkel, Bibi T: Aggression as a Crime under International
Law and the Prosecution of Individuals by the Proposed International Criminal Court,
Netherlands International Law Review, Volume 43, Issue 03, 1996, p. 324.
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4.1. KonnenTtya/JIHU IPUCTYI

HaupT 13 2001. rogmMHe yMHOroMe c/iejy CTPYKTYPY, a LeIMMUYHO U cafpxaj
TekcTa HaupTta n3 1996. rogmnHe. NI3BpLUeHe N3MEHE cajp>XUHe YTr/1aBHOM
Cy ce Tuuane nojegHocTaB/berwa ogpeheHnx hopmynaumja, YNMe ce HUje
MeH-asia OCHOBHAa KOHUEeNLUMja n CTPYKTypa. [leo Koju ce o4HOCK Ha nospese
mMefyHapoaHMx ob6aBesa je, NakK, NpeTpneo Hajeehe n3MeHe, a o4, MPBOOUTHUX
10, ocTaso je ceera 4 ynaHa. HapounTo crnopaH 610 je paHuju YniaH 19, Koju je
perynuncao mehyHapoHe 35104nHe. OH je y KoHa4yHoM HaupTy 13 2001, rognHe
n36purcaH, Tako Aace KaTeropmja MeflyHapoAHWX 3/I04MHA Y HeMY U HE MOMUHLE.

Hanme, HaKOH pa3martpara yYiaHa 19 TokoMm gpyror yntana 1998. roguHe,
[JOLLN0 ce [0 3aK/byyKa [a pellerwe Koje je npensuhao HMje oarosapasio
CTPYKTYPU HUTU NMpaBHUM nocneguLama noctaBmbeHnM y fleny 1 HaypTa.
YnaH 19 npeasuhao je cneuymduyHy cnTyalnjy Koja je ogyaapasnia of onwTmnx
NoCcTaBKW O4r0BOPHOCTU U lbeHUX Nocneaunua. NMpumepa pagm, Ncta npasuna
0 NPUMNUCUBOCTU aKTa [pXaBe 0fHOCUMA CY Ce U Ha MehyHapoHe AeNnKTe
Kao 1 Ha mehyHapogHe 3/104nHe. VICcTo je BaXKMNo 1 3a NPUHLUIN 06jeKTUBHE
OArOBOPHOCTU KOju je 610 0NnYeH y YnaHoBMMa 1 1 2 npBo6UTHOr HaypTa.
Ha Taj HaumH, CTBOpeHa je caMo Ae/IMMUYHA AUCTUHKLUM]a U3Mehy gennkarta
M 3/104MHA Ha HUBOY AeMHULMje NojMa, a 3aTUM Ccy 6una NnpumMernBaHa
NCTOBETHaMpaBnIa, YMMe je NPBOBMTHO pas/IMKoBake NocTasno becnpeameTHO.

360r Tora je KMIM1998. roanHe, HaKOH pacrpase 0 0BOM Y/iaHy, 04yumna: ,, a)
...Aa he HaupT ynaHa 19 3a caga ocTaBUTK NO cTpaHu, oK Komucmja HacTasu
capasmMaTpareM gpyruxacnekarafenal; 6) gaheysetny 063up moryhHocT
pellaBakba AnemMe Koja je nocTaB/beHa 41aHoM 19 nyTem cucTemaTcKor passoja
K/bYYHMX MOjMOBa Kao LUTO CYy erga omnes 06aBe3e, MMNepaTUBHeE HOPME U
pasmMoTpuUTM MOryhHOCT yBOfera HOBe KaTeropuje Hac/i0B/bEHE Hajo36UbHUje
nospede mehynapodHux o6asesa.”

KM ce 2000. rognHe BpaTuia pasmatpary MefyHapoAHUX 3/104MHA U3
ynaHa 19, kao 1 nocneguua gemHncaHnx y YnaHy 40 (3) n 51-53. MocTurHy T
je CBOjeBpPCHM KOMMPOMMC U3MeRY 3aroBOpPHMKA KOju Cy 61N 3a NOCEOHY
KaTeropujy Hajo3ou/bHUjUX NPOTUBIMPABHUX Ae/1a U OHMX KOju Cy cMaTpain
[la 0;rOBOPHOCT Ap>XaBe Tpeba 6UTU feuHMCaHa Ha YOMNLUTEH U jeAUHCTBEH
Ha4ynH 3a cBe MefyHapoHe NpoTuBNpaBHe akTe. OCTBapeH je TPOCTPYKMU
Komnpomuc. Kao npeo, 4naH 19 je o6pucaH, a TEPMUH ,,3/104MH" Ce HE MOMUHE
Yy KOHa4YHOM TeKCTY HaupTa, LWTO He NpeAcTaB/ba MyKY TEPMUHOOLLKY N3MEHY.
Hanme, untaB [eo 1 je KOHUMNMPaH Tako Aa ce MeflyHapoAHW NMPOTUBMNPABHU
aKTV Je@UHULLY Ha jeJMHCTBEH HaYMH, LUITO HAPOYUTO 01431 [0 n3paxaja
KOZ NMPUMNUCMBOCTY aKaTa Ap>KaBu 1 OCHOBA 3a UCK/byYere 04r0BOPHOCTMN.
[pyrauvje peyeHo, HM Ha jeAHOM MecTy Yy [eny 1 ce He BPLUN pa3/INKoBake
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KpuTepujymMa nnam nocneguua ,AenvkKara“ Hacnpam ,3/104MHa" 3aTum je
cam rnojam ,MehyHapoHUX 3/104MHA" pallynareH Ha [jBe KOMMNOHEHTE, Te
ce y HaupTy n3 2001. BpLin No3mBake Ha MMNepaTMBHe HOpMe U 0baBese
npemMa mMehyHapo4HOj 3ajeHULM Kao LenMHN. TUMe je aaT npaBHM OCHOB
3a 04,rOBOPHOCT ApXKaBa, 3a pas3/inKy of NoNTUUYKO-MOopasiHe OCHOBE Koja
je buna uctuuaHa. Tpehe, [leo 2 cagp>u nornaesbe Koje ce 6aBm 036UBLHUM
KpLuerwnma o6aBe3sa npema mehyHapoaHoj 3aje4HULM Kao LeIMHW. To nornas/be
MMa 3a Ln/b fla 0TeNI0TBOPY BPEAHOCTU HeKaZallher YniaHa 19, nsberasajyhu
npo6aemMaTnyaH TEPMUH ,3/T04NH".

Jakne, y HaupTty 13 2001. je nsoctana ngeja o KpMBUYHOj 0AroBOPHOCTU
Ap>xaBa 1 MehyHapooHUM 3/104MHUMA [pXKaBa, a YMEeCTO Tora ce (oKyc
yCMepuo Ka nocsefnuama Koje nponucTmndy n3 KpLiewa erga omnes o6asesa u
“MMnepaTUBHMX HOPMU, OAHOCHO HOPMMU ius cogens.?® KOMMPOMUC je MOCTUTHY T
yBOheweM KaTeropuje ,,036u/bHo2 Kpuwlera 06a8e3a uMnepamugHux HOpMuU
onwmez mehyHapodHoz npaea“,?’ Ynme je NoTpeba 3a CHAXXHMjOM 3aLUITUTOM
ofpefheHnx 3HavajHUX NpaBHUX MHTepeca MefyHapoHe 3ajeAHNLIe, Kao LiesInHE,
Haluna csoj n3pas. YnaHom 40 ctunynuile ce ga meflyHapoAHa 0AroBOpHOCT
[p>XaBe HacTaje Kaja Ap>kaBa M3BpLUM 036U/bHY NOBPeAY MMMepaTBHE HOpMe
onwTer mehyHapogHor npasa. ictum ynaHom ogpehyje ce ga je noespega
0361/bHa YKONIMKO A0BOAN A0 MAaCOBHOT U/IM CUCTEMATCKOT KpLUeHa 06aBe3e
npezsuheHe nMnepaTMBHOM HOPMOM Of, CTPaHe ApXaBe.

26 Tojam MnepaTUBHUX HOPMW 3aCHMBA Ce Ha oApehery faToM Y LWMPOKO NpuxBaheHnMm
BeyknM KOHBeHLMjama 0 yroBOpHOM npaBy 13 1969. 1 1986. roanHe, AOK ce KBanugpukaumja
LITa CBe NpeAcTas/ba MMMepaTUBHY HOPMY MpenyLuTa gpXaBama, Kpo3 pa3Boj npakce u
[OHOLLEeHe 04 TyKa HaAIeXXHUX NPaBoCcyaHUX opraHa. lMocTas/ba ce NnuTarke Koje cy To
nmnepaTvBHe HopMe MefyHapoaHor npasa. laHac ce cmaTpa HeCnopHUM fa UMMePaTUBHU
KapakTep 1mMajy Hopme onwTer meflyHapoAHOr npasa Koje 3abpakyjy: reHouns, arpecujy,
anapTxeja v NpucuIHo yckpahveake caMoonpefie/bersa, LWTo je NoTBpAno 1 MehyHapoaHu
Cy[, npaBfe, UCTaKaBLUW [ia je pey 0 iefIMa Koja ,,LLOKMpajy CaBecT YoBeYaHCTBa", y cryyajy
Pe3epsu Ha KOHBEHLM]Y O CripeyaBarby 1 KaxkiaBatby reHouma, CaBeTojaBHO MULLbEHE,
ICJ Reports 1951, p. 15.

27 [Jeo ll, Mornasse I, un. 40-41, HaupTta n3 2001. rogunHe. YnaH 40: ,1. OBO nornas/be
npriMersyje ce y crydajeBuma MmefyHapofHe OAroBOPHOCTY MPOY3POKOBaHe 036M/bHOM
noBpeoM 06aBe3a fjp>Kase npeMa MMrnepaTuBHYM HopMama onLTer MeflyHapogHor npasa. 2.
MNoBpefa oBakBe 06aBe3e je 0361/bHa aKO je pey 0 TELLKOM UM CUCTeMaTCKOM NPonyLuTarwy
[p>XaBe fa ucnyHu cBojy ob6aesy.” UnaH 41: 1. ip>xase he capahmaBTu Aa 61 3aKOHUTUM
cpeAcTBMMa 06ycTaBu e CBaKy 036UbHY NoBpeay y cMucay YnaHa 40. 2. HnjenHa gp>kasa
Hehe MWpM3HaTK Kao 3aKOHUTY CUTYaLmjy Koja je npoucTekna n3 036usbHe nospege y
cMmucny ynaHa 40, n Hehe HU Ha KOju Ha4YMH NoMohu y op>kaBakby TakBe cuTyaumje. 3. OBaj
ynaH Hema yTuuaja Ha Apyre nocrefuue nponucaHe oBuM [eniom, 1 Ha Apyre nocneauue
nponvcaHe mefyHapoAHMM MpaBoMm 3a Nospeje y cMucsy osor fena.”
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4.2.Tlocsiegune 036U/bHOT KpIIekha 00aBe3a
HMIEepaTUBHUX HOPMU oniuTer MehyHapoaHor npaBa

Kaga je pey o nocneguuama o4roBoOpHOCTU ApXaBa 3a 036U/bHe rnospese
MMnepaTMBHMUX HOpMK MefyHapogHoOr npasa, Tpeba pa3niMkosBaTu mMepe
cagpxaHe y ycsojeHoM HaupTy 13 2001. rogviHe, o4 OHUX pellerba Koja cy, n
nopez pasmMartpara 1 pacrpase, M30cTasna U3 KoHa4Hor TekcTa HaupTa.

Y cnyuajy noBpege n3 ynaHa 40 HaupTta m3 2001. rogmHe, gonywiTa ce
MOryhHOCT peakLmje CBMX gp>KaBa. lNopef Tora, YnaHom 41 je npeasuheHo aa
Cy Ap>kaBe y 06aBe3n ga capahyjy Kako 6v npaBHO 403BO/bEHUM CPeACTBUMA
obycTaBuie cBaKy 0361/bHY NoBpeay AeduHmcaHy YnaHom 40. Mopep ob6aBese
capafhe, NocToju 1 06aBe3a Ap>Kasa Aa He NPU3Hajy TaKo CTBOPeHY cuTyauujy
32 3aKOHUTY, Kao 1 Aa He Nomaxy y oapykaBaky TakBe cuTyaluje.

Tume je KMIMN npoHaLuia HaunH ga ce KoHuenT MefyHapoaHMX 3M104nHa yob1mun
y OKBUPY 036U/bHUX KpLlera MehyHapogHux o6aBe3a npema mehyHapoaHoj
3ajegHULM Kao uennHn. MehyTum, y Be3un ca TakBoM hopMynaumnjom, 6uso je
HeonxogHo Aa KMIM pasmoTpu jow ABa NnuTaka: 1) fa nny ciyyajy 036usHnX
nospena mehyHapogHnx o6aBe3a Tpeba fa HacTaHy 1 HeKe fofaTHe rnocneguLe,
nonyT nocebHe penapauuje; 2) Aa N1 ocTase 3anHTepecoBaHe ApXKaBse, a He
camo owTeheHa gp>aBa, MMajy MoryhHoCT npeay3nmMara npoTuBMepa.

HaKoH LUTO je 3aBpLUEHO NPBO UnTake HaupTa, rnasHa Kputuka ynyheHa
KOHLENTY MefyHapoAHMX 3/104MHA TULANa Ce OF paHUYeHe NPUpPoae AoAaTHUX
nocneguua. Pey je o nocnegnuama Koje 61 HacTajasie NOBPX OHUX Koje 6u ce
jaBrbasie HaKOH cBakor MehyHapoAHOr NpoTUBMNPABHON aKTa, KaKo 61 nckasarne
TeXuHy nospee mehyHapogHe obasese. Mpema 6mBLLeM YnaHy 52, noctojase 6u
jefivHo fiBe pa3nnke y nocneguuama nsmehy ap>xxasa 04roBOPHMX 3a U3BPLLEHE
MeRyHapoAHOr 3/104MHa, 04, OHMX KOje Cy U3BpLIMiIe MehyHapo4HW Oe/TNKT.
Kao npBo, 3a pa3nnky of fenvkara Kof KOjux je Heornxo4Ho BOAUTUY pavyHa
0 NPUHLMNY NPOMOPLMOHANHOCTU NMPUINKOM yTBphuBawa pecTutyLunje,
Taj NPUHLUMN HUje UCTAKHYT Ko yTBphrBara pecTuTyLumnje 3a U3BpLUeHe
MehyHapoaHmX 3no04nHa. Tume 6u ce jaBuia moryhHocT owTeheHe gp)kase ga
CTeKHe KOPUCT Koja je HenponopLunoHanHo Beha of Npoy3poKoBaHe LTeTe.
Mopeg Tora, o6aBe3a Npy>akwa PecTUTyLmrje OrpoOMHe BpeaHOCTU Morna 6u
[a 0361/bHO Yrpo3u MNOMUTUYKY HE3aBUCHOCT MU/ eKOHOMCKY CTabmIHOCT
O rOBOpHE [ipXKaBe, Kao 1 [a yrpo3r 0CHOBHO Npaso Ap>xaBe Ha Mef)yHapoaHO
[OCTOjaHCTBO.

360r cBera HaBefeHor, NpeAioXeHe fofaTHe nocneanue une 6u y Bennkoj
Mepu HeOCTBapKMBE, Kao M apoUTPEPHO NocTaB/beHe 360r veracy y noTnyHOCTH
n3ocTtas/beHe n3 Hauptaog 2001. roguHe. igeja o MmehyHapoLHUM 3/104MHUMA
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je ocTana npeofieBeHa y pyxo 036U/bHMX MnoBpeaa o6aBesa MefhyHapoaHe
3aje/lHMLEe Kao LieNINHe, anuv H1je ycBojeHa 1 uaeja o AoAaTHUM nocrieantiama.

Mopef NuUTakwa AoAaTHMX nocnegmua, NocTaBuo ce U NUTakwe oBnawhera
Ha npefysnMake NpoTuBMepa. Hanme, ga nn 6mu n gpyre gpxase, Nopep,
owTeheHe, MOrne fa BpLle NPOTMBMepPe NPOTUB O4FOBOPHE ApXXaBe, 6buno y
nMe owTeheHe gp>xaBe UM YnTaBe mehyHapoaHe 3ajeAHuLE Kao LenuHe. Cam
TEPMMH ,,KOIEKTUBHE NPOTUBMEPE” KOju je 610 KopuwheH y n3sellTajuma
KMTIT je HejacaH. OH je umao 3a /b fa onvLle peakuymje Apyrux apxasa Koje
Hucy owTeheHe gpxase. OBe NPOTUBMEPE CY Ce Ha3nBasie KONEKTUBHUM:
1) jep 6u jegHa Ap>kaBa UcTynana pajan 3allTUTe OMWTEN, jaBHOr MHTepeca
ynTase MehyHapoaHe 3ajeHuLEe, 6e3 063Mpa LTO caMa Huje o TeheHa TeL KoM
nospeaom MehyHapoaHe o6aBese; nn 2) 3aTo LUTO je pey 0 NpoTUBMepama Koje
61 ce ocTBapuBasie KOOpPANHUCAHOM aKLMjoM BULLIE ApXKaBa.

Kao WTOo ce 1 MoXe BUAETU, Ped je 0 BPJio Ae/IMKATHUM NUTarwnma Koja
npyxajy moryhHocT 310ynoTpebe. Ca fpyre cTpaHe, NocToju 1 HEONXOLHOCT
pearoBatba Ha nojaBy TELIKUX, 030U/BHMUX N OUUTNIEAHUX KpLlerwa 06aBe3a
npema MehyHapoAHOj 3ajeHMLN Kao LesiMHW. 360r HaBeAeHOr, 04/1y4YeHO
je pa ce Hanpasy KOMMPOMUC U [O3BO/IN OFpaHnyeHa MoryhHocT npumMeHe
npoTuBmMepa,? anun oHe HUCY AeHMCaHEe Kao KONIEKTMBHe NpoTuBMepe. [Jakre,
camo je owTeheHa gpxasa 'y MoryhHocTu ga npegysmma npoTuUBMEpeE, anu je
yn. 48 npensuheHa MoryhHoCT gpykaBa Koje HUCy owTeheHe fa 0AroBOpHY
[p>kaBy N030Be Ha 0ArOBOPHOCT.

naBHW eNleMeHT MPOrpecmnBHOr pasBoja y 0BOj 06/1aCTK je yrnpaso ysiaH 48,
Koju npegguha fa ogpeheHa KpLierwa MehyHapoHMX 06aBe3a Mory yTuuaTu
Ha MehyHapoaHy 3ajefHuULy Yy LeSIMHU, YAME U Apyre ApXKaBe, YlaHunue
mMehyHapoHe 3ajegHuue, CTUYy MoryhHOCT N03uBaka Ha 0 r0BOPHOCT fpXKaBy
Koja je n3spLunna nospegy.>

5.3AK/bYYAK

Pag Ha kogumkaumju nuTaka OAroBOPHOCTU ApXKaBa 3a MehyHapoaHe
NpoTUBINpPaBHe aKTe 61O je AyroTpajaH 1 U3y3eTHO KOHTPOBEP3aH. JeaHo
0, HajCcnopHNjUX NTaka NpeacTas/bana je ngeja o NnocebHoOM nUsaBajarby
MeRyHapooHUX 3/104MHA, YAME Ce UMMINLMPAno NOCTojake KPUBUYHE
04roBOPHOCTU Ap>kaBa. Mako je TeKcT HaypTa mns 1996. rogmHe cagpxao unaH

28 YnaHosun 49-53 HaypTta ns 2001.

29 Twuwme je y HaupT 13 2001. roanHe nHkopnopucaH ctas MCI ga noctoje o6aBese erga
omnes NpemMa 4YnTaBoj MeflyHapo4HOj 3ajeHULN, U3paXKeH y cnyyajy Barcelona Traction,
Light & Power Co. (Belgium v. Spain), New Application, 1970 ICJ Reports 4, 32.
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19 Koju je pedprHmcao mehyHapoaHe 3/104MHe, KOHaYHM TEKCT yCBOjeHor HaupTa
13 2001. rognHe ux He npegsuha.

be3 063upa Ha oNw Ty cCNPeMHOCT BehrHe ApXXaBa fa NpuxBaTu onLiTa Havena
OZrOBOPHOCTM Ap>KaBa 3a MehyHapoHe NPOTUBMNPaBHe aKTe, Ugja 0 APXKaBHOj
OAr0BOPHOCTM 3a ,MefyHapoaHe 3/104MHe" je 6Brna n ocTana iMHnja pa3gBajarba
M cnopemwa, Kako Mehy gpXkaBama, Tako 1 Mehy TeopeTuyapuma. Nopep,
NPOTUB/LEHA 3HAYajHOT 6poja Ap>kaBa, ogpesda o MeflyHapO4HUM 3/104NHUMA
6una je cyoyeHa 1 ca npobaeMmma Koju nponcTmuyy n3 MHKOMNaTUOUAIHOCT U
KOHUenTa MefyHapo4HMX 3/104MHA ca OMWTUM NPaBHUM OKBMPOM ApXKaBHe
OArOBOPHOCTU. VIHKOpNopucake NocebHOr pexxnma MehyHapoaHMX 3/104NHA
6110 je NpaBHO HeoaPXMBO, 360r HemoryhHocTK fa ce Taj nocebaH npaBHU
pexxunm [0 Kpaja 3a0Kpy>Xu Kao LennHa. Kao ocHoBHa 3amepka nctuuana ce
HemoryhHocT ogpefurBara nocebHUX NpaBHUX nocnegmua Koje 6u HacTasne
n3BpLleHeM MefyHapoAHOT 3/104NHa.

KakKo je KOHLeNT KpUBMYHE OAT0BOPHOCTY fipXKaBa M3y3eTHO cropaH, YAHM ce
npuKNagHMjum ga ce n3dpuile YnaH 19, Kao U NoMUtbake TEPMUHA ,,3/T0UNH",
anun fa ce 3agpxu Ayx ogpepnbe, Koja npeasuha nocebHO HarnawabBake
MefyHapoAHMX NPOTUBNPaBHUX aKaTa Koju HacTajy NoBpeAoM HajBUTaHNX
MHTepeca MefyHapoAHe 3ajefjHNLLE Kao LiesinHe. 3601 Tora je MCMNpaBHO LWTO cy
HaypTom 3 2001. rogmHe nocebHo M3BojeHe oapeade 0 036M/bHUM NoBpesamMa
ob6aBe3a npemMa MmnepaTuBHUM HopMaMa onwTer MeflyHapoAHor npaea. Tako
HauYMHEH KOMIMPOMMC YMHU Ce onpaBAaHUM W rnpeacTas/ba 60/be peLlerse of
npensioXxeHor n3 1996. roguHe. YToNMKO MNpe WTo je n cam uspas ,,3/104nH"
npo6siemMaTnyaH, jep ra He KOpUCTU HATKU AedUHMLLE HUjedaH focaf YCBOjeH
MehyHapOAHN NHCTPYMEHT.

PE3NUME

Komucnja 3a mehlyHapogHoO npaso OpraHn3auuje yjeAnktbeHMX Halnja je NyHnxX
45 rogunHa paguna Ha KoguguKaumvjym npasuaa o 04roBOPHOCTU ApXKaBa 3a
MehyHapoAHe NPOTUBMNPaBHE aKTe, LTO AOBO/bHO UAYCTPYje CMIOXEHOCT Te
npobnemaTuke. HajcnopHmje nuTake TuLano ce yeohera nojma mehyHapogHor
3/104MHA pXKaBa Yy KOHayaH TeKCT HaupTa. HakoH npsor yntamwa, 1996.
rofnHe, ycBOjeH je HaupT 4naHoBa 0 04r0BOPHOCTU ApykaBa 3a MefyHapoaHe
NPOTUBIMpPaBHe aKTe Koju je y uniaHy 19 geurHucao oBaj nojam. Tume ce
UMMINLMPAo NOCTojake KPUBUYHE OATOBOPHOCT M APXXaBa, LUTO je N3pa3nuTo
CMOpHO NuUTawe. MefhyTrM, 0Baj HaupT Huje AedhrHmcao nocebHe noceAnLe Koje
6V HacTase 3a 0ArOBOPHE ApXKaBe Yy Cyuyajy n3spLuera Mef)yHapoaHUX 3/104MHa,
4MMe ce NMOCTaBW/IO NMUTake CBPXE HUXOBOI NocebHOr n3agajarba. 360r Tora
je, HaKOH apyror YnTtara npeg Komucujom 3a MehlyHapo4HO rnpaso, KOHa4YHO
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ycBOjeHn HaypT ynaHoBa 13 2001. rogMHe n3ocTaBmno NOMUHakse OBOT NojMa.
YMecTo Tora, Y4snaHom 40 je yBefieHa nocebHa KaTeropuja npoTmMBNpaBHMUX akaTa
[pXaBa Hac/10B/beHa 036U/bHA KpLUeHa 06aBe3a MMMepaTUBHUX HOPMU ONLITErR
MehyHapoaHor npasa. TuMe je 3agpyXaHa ngeja o NnocebHOM HarnallaBamy
NPOTUBMPABHUX akKaTa KOju HacTajy NMOBPeAOM HajBUTalIHUX MHTepeca
MefhyHapoaHe 3ajeqHuLe Kao LenvHe, anv 6e3 noMmmaka npobaematmyHor
TepMunHa Mef)yHapoaHM 3/104NH.
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International Crime and Responsibility of States under the Draft
Articles on Responsibility of States for Internationally Wrongful Acts

Summary

For the past 45 years, the United Nations International Law Commission
has been working on the codification of rules concerning the legal responsibility
of states for international illegal acts. This time span sufficiently illustrates the
complexity of codification problems encountered in the process of drafting “the
Draft Articles on Responsibility of States for Internationally Wrongful Acts®, which
was finally adopted after the first reading in 1996. The most disputable issue in
this document was the concept of international crime, which was defined in Article
19 of the Draft Articles. The concept implies the criminal responsibility of states
forillegal acts committed in breach of International Law, which is a highly contro-
versial issue. However, this Draft did not specify the legal consequences that the
responsible states would sustain in case of committing some international crime,
which brought up an issue concerning the rationale of laying specific emphasis
on this concept. Following a long process of subsequent revision, the Commission
finally adopted a new version of the Draft Articles (2001), which does not include
the controversial concept of “international crime”. Instead, Article 40 (dealing with
“Serious breaches of obligations under peremptory norms of general international
law”) contains a special category of illegal acts that may be committed by states.
Thus, without explicitly mentioning the disputable term “international crime”, the
framers of the Draft Articles have preserved the concept underscoring the illegal
nature of acts resulting from a serious infringement of the most vital interest of
the international community at large.

Key words: responsibility of states, UN International Law Commission,
Draft Articles on Responsibility of States for Internationally Wrongful Acts, inter-
national crime, imperative norms
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Heau Hauh, acucmenm UDK: 343.852
IIpasHu pakyamem YHuesepsumema y Huuy

U3BPIIELE MEPA BE3BEJTHOCTM
MEIUIIMHCKOT KAPAKTEPA

Ancmpaxm: Y KpusuuHom 3akoHuky Cp6uje npedeubeHe cy yemupu mepe
MeJdUYUHCKo2 Kapakepa: 06a8e3H0 NCUXUjampujcko severbe U 4ysarse y
3dpascmeeHoj ycmaHo8u, 06a8e3HO NCUXUjampujcko Jieuerbe Ha c/10600U,
006a8€3HO Jleyerbe HApKOMaHa U 06a8e3Ho Jieverse aakoxoaudapa. [loped
MamepujaiHonpagHux yca08a 3a uspuyarbe o8ux mepa, y Kpusuunom
3akoHUKYy npedsubete cy odpedbe o uzspuersy. Y 3aKkOHUKY 0 KPUBUYHOM
nocmynky pezyAucaH je nocmynak 3a uspuyarbe mepa 6ezbedHocmu
MedUYUHCKO2 Kapakmepa, Kao U usspulerse osux mepa. Ocum moea,
usepulerbeM Mepa 6e3bedHocmu 6asu ce U 3aKOH 0 U38pUIeHY KPUBUYHUX
caHkyuja, wmo npedcmassea kez2o8y seades materiae. Lus pada
je aunasauza odpedbu o uszspuiery mepa 6e3b6edHocmu MedUYUHCKO2
Kapakmepa, u3 HagedeHUX 3aKOHA, jep U noped ONCexicCHO2 pesyaucarsa,
nocmoje npomugypeyHocmu, Kao U 3akoHcke npasHuHe. Ocum moza, aymop
HayuoHa/Hy pezyaamugy caznedasa u3 yziaa cmaudapda EY, y noeaedy
3awmume 30pas/ba AUYd ca OyWeeHUM CMEeMHAMA.

KmyuHe peuu: mepe 6e36edHocmu, KpusuuyHu 3aKOHUK, 3AKOHUK O
Kpusu4Hom nocmynky, SUKC.
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YBoaHe HanlOMeHe

Mepe 6e36e4HOCTM CY BPCTa KPUBUYHUX CaHKLM]a, CYNCTUTYTU KpaTKOTpajHe
Ka3He 3aTBopa, Koje ce Mory n3pumuaty CBakoM YUYMHUOLY KPUBUYHOT [ena,
Masio/IeTHOM M MYHOJIETHOM, TNLY, KOje je CKPMB/LEHO UM 6e3 KpUBMLE
M3BPLUNSIO KPUBUYHO [eno.! Y KPpUBUYHUM 3aKOHMMA, KOju CY 3aCHOBaHMU
Ha T3B. AyannTeTy KPUBUYHUX CaHKLM]ja, Mepe 6e36e4HOCTU Cy nMocebHe
KpUBMYHe caHKUMje. TO je cyyaj ca 3eM/bama repmMaHCcKor npaBHOI Kpyra
(Hemauka, AycTtpujan LBajuapcka), UTannjom? n gp>xxasama 6usLue COPJ. OHe
CY HacTasle Kao peannsalmja youeHe noTpebe ga ce pearyje npeMayunHmoymma
KPUBUYHUX Aena ca AYLIeBHMM cMeThsama. Mepe 6e36efHOCTN, Koje ce
N3puyy NpemMa oOKpUB/bEHMMA Ca MCUXUYKNM CMETHaMa, Kao 1 3aBUCHULMMA
of, ynoTpebe onojHUX Apora Uanm asikoxosa, MeAULMHCKOL CYy KapaKTepa,
M eceHUMjaNnHO npeAcTaB/bajy NpuUMeHy ogroBapajyher ncuxmjatpujckor
neyera UM TpeTMaHa ofiBUKaBara. KpuBnyHM 3akoHuK Peny6ivke Cpouje’
npefasuha gse mepe 6e36e4HOCTU, KOje Ce U3pnyy OKPUB/bEHVMA Ca AYLLEBHUM
cMeTHaMa: 06aBe3HO MCUXUjaTPUJCKO federe U YyBake Y 34PpaBCTBEHO]
ycTaHoBu (4n. 81 K3) n o6aBe3HO NCMXMjaTpUjCcKo fieverse Ha crioboam (Un. 82
K3). Ocum Tora, npeasufeHe cy ABe camocTaniHe Mepe 6e36e4HOCTU, KOjuMa ce
pearyje npema OKpUB/beEHNMA, KO KOjuX je yTBpheHa 3aBUCHOCT 0/ a/Ikoxosa
A gpora: 06aBe3HO fievere HapkomaHa (4naH 83. K3) n 06aBe3HO fieverse
ankoxonunyapa (4naH 84. K3). Y paHuje Baxxehem K3 nocTtojana je jeAnHcTBeEHa
Mepa 06aBe3HOr fieyera HapKoMaHa 1 asikoxanyapa. PasgBajarbemM Ha fBe
3acebHe mepe oMoryheHo je fa ce Ha afieKkBaTaH HauMH NpUMeHe Tepannjcke
MeTOoZe Y fledekby NaunjeHara, jep je pey o 60secTrUMa 3aBUCHOCTH, ca 6pOjHUM
ocobeHOCTUMa, Koje nx audepeHumnpajy.*

1. 06aBe3HO NCHUXUjaTPHUjCKO JieUemhe U
4YyyBame y 3/|paBCTBEHOj YCTAaHOBU

OBa Mepa o6asesHo ce uspuve V3BPLUMOLYY, KOjU je y Bpeme W3BpLUEHA
NPOTMBNPABHOI AeNa, Koje je Y 3aKoHY oApeheH0 Kao KPUBMYHO Aeno 61o
HeypauyH/bMB. OHa ce, Takohe, modice uspehu GUTHO CMaHeHO ypadyH/bUBOM

1 [.Josawesuh, KpyBrnyHO npaBo- onwTn Aeo, beorpag 2010., cTp. 253.

2 Y vTannjaHcKoM npaBy Mepe 6e36eHOCTN HUCY KPUBUYHE CaHKLUMje, Beh mepe
aAMUHUCTPATUBHOT KapaKTepa.

3 ,Cnyx6eHn rnacHuk PC* 6p. 85/2005, 88/2005- ucnp., 107/2005- ncnp., 72/2009 n
111/2009 1 121/2012,y parbem TekcTy K3.

4 3. hiupuh, Mepe 6e36e4HOCTV MEANLMHCKOr KapaKTepa y aKTye/IHOM KPYBUYHOM
3aKkoHofaBcTBYy Cpbuje , CyACKO-NcuxmnjaTpjckm acnekpT, y: NMpaBo Cpbuje n npaso EY —
CTamwe 1 nepcnektmse, Huw 2010, cTp. 714.
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