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ENSURING INCLUSIVE DEMOCRACY: PROTECTING THE
RIGHTS OF ETHNIC MINORITIES AND EQUALITY IN
GEORGIA'S PARLIAMENTARY ELECTIONS OF 2012-2020

The principle of equality is one of the fundamental principles ensuring the political and
legal equality of citizens, including equal voting rights, electoral powers, and oppor-
tunities. Equal voting rights imply that all voters have an equal number of electoral
votes, which in turn implies the exclusion of plural voting. The distribution of electoral
constituencies in accordance with international standards emerges as a vital factor in
upholding the principle of equality, especially in states characterized by diverse ethnic
minorities, such as Georgia. Regarding the principle of equality, the quotas stipulated
in the national legislations are very important, as well as the quotas for national and
ethnic minorities. Under the Hungarian Constitution, national and ethnic minorities
have constitutional guarantees to be represented in parliament. Under the Romanian
Constitution, national minorities must have a representative in the parliament. Consid-
ering the conditions established by the Constitution, in case a particular party fails to
collect enough votes, it is entitled to one mandate. In this paper, the author examines
the legislative changes in Georgia and assesses their impact on election outcomes. By
ensuring fair representation and equal rights to all citizens, including ethnic minori-
ties, these reforms contribute to fostering a more inclusive and democratic political
landscape in Georgia.

Keywords: democracy, elections, principle of equality, ethnic minorities, equal rights,
electoral districts, parliamentary elections, Georgia.
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Prof. dr Mariam Jikia,

PedosHu npogpecop,

I'pysujcku mexHuuku yHugepsumem y Téuaucujy,
I'py3uja

OCHTI'YPABAKE UHK/1Y3UBHE IEMOKPATHJE: 3ALLITHTA
IIPABA ETHUYKHUX MAFbUHA H JE/JHAKOCTH HA
ITAP/TAMEHTAPHUM U3BbOPHUMA Y I'PY3HJH 2012-2020

[IpuHIMI jeJHAKOCTH je je/IHO 0] TEMeJbHHUX HaueJia Koje 06e36ehyje MoNUTHUKY U
NpaBHY jelHAKOCT rpahaHa, yK/by4yjyhu jeaHaKo npaBo ryaca, u360pHa oBJsauihema
¥ MoryhHOCTH. JeJHAKO IpaBo IJlaca NoApa3yMeBa Zia CBU OMpayu UMajy jeJHaK 6Poj
IJ1IacoBa, LUITO UCKJbYUyje CUCTEM NJIYPaJIHOT [Vlacamwa. Pacno/iesia U360pHUX jeJUHULA
y CkJIaZly ca MehyHapoAHUM cTaHJapAMMa je BUTAJHU GaKTOp y oAp:KaBakby NPUH-
[MIIa jeJHAaKOCTH, MOCEOHO Y AprKaBaMa Koje UMajy pas3JIMYUTe eTHUYKE MatbHHE,
kao wTo je 'pysuja. llITo ce TUYe NpUHLUIIA je JHAKOCTHU, BeOMa Cy BaKHe KBOTe
npeaBuheHe HalJMOHAJIHUM 3aKOHO/JaBCTBHUMaA, YK/bY4yjyhu U KBOTe npeaBubeHe
3a HallMOHAJIHE U eTHUYKe MawuHe. Y Mahapckoj, 3acTyn/beHOCT HallUOHATHUX U
€THUYKMX MalbHHAa y NapJIaMeHTY je rapaHTOBaHa YcTaBoM. Y PyMyHU|jH, HAaLlMOHAIHE
MalbMHe MOpajy UMaTU NpeAcTaBHUKA y napJjaMeHTy. [[peMa pymyHckoM YcTaBy, y
cJly4ajy Zia He NPUKYIH JJ0BO/baH O6poj rJ1acoBa, CTpaHKa Koja pe/AcTaB/ba HALMO-
HaJIHy MakbUHY MMa [1paBo Ha jeJlaH MaHZaT. Y pajy ce pa3MaTpajy 3aKOHOJaBHe
pedopme y 'pysuju u BUXOB yTHULAj HAa UcXoie u36opa. 06e36ehruBameM jeJHAKUX
npaBa ¥ IpaBUYHe 3aCTYN/bEHOCTH CBUX I'pabhaHa, yK/byuyjyhu U eTHUUKe MabUHE,
oBe pedopMe JONIPUHOCE CTBApaky UHKJIY3UBHUjEr U MPpaBUYHHU]ET JEMOKPATCKOT
MOJIMTUYKOT OKpYyKewa y ['py3uju.

K/byuyHe peuu: ieMoKpaTHja, U360pHy, IPUHIUI je JTHAKOCTH, ETHUYKE MatbHHE, je /-
Haka NnpaBa, U360pHe 06/1aCTH, Nap/aMeHTapHU Usbopy, ['pysuja.
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ROD 1 RODNI IDENTITET: (NE)POZELJNI TERMINI
HRVATSKOG ZAKONODAVSTVA?

0d razdvajanja termina ,roda” i ,spola” koje je u znatnoj mjeri odredilo diskurs tzv.
drugog vala feminizma, preko konceptualizacije rodne ravnopravnosti u medunarod-
nom i europskom pravu, do prihvacanja (ili neprihvacanja) termina,rod” i ,rodni iden-
titet” u nacionalnim zakonodavstvima, proslo je nekoliko desetlje¢a. Unato¢ navedenoj
konceptualizaciji, kao i ¢injenici da je Europska unija jedna od globalnih predvodnica
na podrucju stvaranja acquis-a rodne ravnopravnosti koji je imao i ima vaznu ulogu
za drzave kandidatkinje za pristupanje Europskoj uniji u okviru politickog dijela tzv.
Kopenhaskih kriterija, u Hrvatskoj jo$ uvijek nije zauzet jasan stav u kontekstu pri-
mjene termina ,rod” i ,rodni identitet” u zakonodavstvu. Ustav Republike Hrvatske
koristi pojam ,spol” i navodi ravnopravnost spolova kao jednu od najvisSih vrednota
ustavnog poretka, te jamcijednakosti zastitu od diskriminacije, izmedu ostaloga, i na
temelju ,spola”. Najvedi broj zakona takoder koristi termin ,,spol”. Ipak, u posljednjih
nekoliko godina vidljiv je postupni ulazak termina ,rod” i ,rodni identitet” u hrvat-
sko zakonodavstvo, a posebno je bitno naglasiti da je Ustavni sud Republike Hrvatske
u svojoj praksi izri¢ito utvrdio da su i spolni i rodni diverzitet zasti¢eni Ustavom. U
skladu s navedenim, cilj ovog rada je adresirati glavne izazove na putu integracije roda
i rodnog identiteta u hrvatske pravne propise.

Kljuéne reci: rod, rodni identitet, rodna ravnopravnost, zakonodavstvo, Hrvatska.
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GENDER AND GENDER IDENTITY:
(UN)DESIRABLE TERMS IN CROATIAN LEGISLATION?

The development of gender terminology may be observed over the past several decades,
starting from the distinction between of the terms "gender" and "sex", which consid-
erably determined the discourse of the so-called the second wave of feminism, the
subsequent conceptualization of gender equality in international and European law,
and the ultimate acceptance or non-acceptance of the terms "gender" and "gender
identity" in national legislations. The European Union is one of the global leaders in
the field of the gender equality acquis, which has had an important role for candidate
countries in the process of EU accession within the political part of the so-called the
Copenhagen criteria. Despite this fact and the aforementioned conceptualization of
gender equality, Croatia has not yet taken a clear position in the context of using the
terms "gender” and "gender identity” in legislation. The Constitution of the Republic
of Croatia uses the term "sex", stating that sex equality is one of the highest values of
the constitutional order, and guarantees equality and protection against discrimina-
tion, among other things, on the basis of "sex". The majority of Croatian laws also use
the term "sex". Nevertheless, in the last few years, the gradual introduction of the term
"gender" and "gender identity" into the Croatian legislation is evident. It is especially
important to emphasize that the Constitutional Court of the Republic of Croatia has
expressly established in its practice that both sexual and gender diversity are protected
by the Constitution. In this context, the paper aims to address the major challenges in
the process of integrating gender and gender identity into Croatian legal regulations.

Keywords: gender, gender identity, gender equality, legislation, Croatia.
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PROKLAMIRANJE NACELA VLADAVINE PRAVA U JAVNOJ
UPRAVI KROZ PRIZMU ODNOSA GRADANA 1 UPRAVE

Analizom europskih nacela autori pruZaju uvid u temeljne europske upravne standarde
s aspekta osiguravanja europskog upravnog prostora. U nastavku rada, a nakon uvod-
nog dijela, omogucéen je uvid u pojmovno odredenje termina vladavine prava. Vlada-
vina prava kao ustavna vrednota podrazumijeva osiguravanje nacela zakonitosti kroz
pravnu sigurnost gradana, pouzdanost upravnog djelovanja kao i odlucivanja. Djelo-
vanje javne uprave mora pocivati na nacelu zakonitosti kako bi se osiguralo pravovre-
meno donosSenje odluka temeljenih na pravnim nacelima. Vode¢u ulogu u tome imaju
javnopravna tijela koja se prilikom odluc¢ivanja trebaju voditi nacelima odgovornosti,
pouzdanosti i predvidivosti (pravnoj sigurnosti), otvorenosti i transparentnosti te
participaciji. Srz rada predstavlja istrazivanje provedeno na Pravnom fakultetu Sve-
ucilista /. J. Strossmayer” u Osijeku. Uzorak ispitanika ¢ine studenti Pravnog fakulteta
u Osijeku. Istrazivanje je provedeno u mjesecu veljaci 2024. godine, a rezultati istra-
Zivanja obradeni su deskriptivnom statistikom. Anketni upitnik, osim op¢ih pitanja,
sadrzava tvrdnje koje proizlaze iz analize triju osnovnih nacela odnosa izmedu gra-
dana i uprave, nacela zakonitosti, naCela odgovornosti te nacela pogresivosti uprave.
Uz navedena nacela, tvrdnje proizlaze i iz nekih drugih europskih nacela kao $to je
nacelo otvorenosti i transparentnosti te nacelo sudelovanja stranaka. Temeljna hipo-
teza rada glasi: Javnopravna tijela prilikom odlu¢ivanja pridrzavaju se u znacajnoj
mjeri europskih standarda europskog upravnog prostora (vladavine prava, otvoreno-
stiitransparentnosti, odgovornosti, u¢inkovitosti i djelotvornosti, proporcionalnosti,
supsidijarnosti, sudjelovanja te uskladenosti). Dobiveni rezultati imaju za cilj ukazati
na potrebu razvoja odnosa gradana i uprave koji bi se temeljili na europskim upravnim
standardima te na taj nac¢in doprinijeli stvaranju moderne i u¢inkovite javne uprave
kao i osnazivanju vladavine prava kao temeljne vrijednosti svih pravnih sustava.

Kljuéne reci: vladavina prava, gradani i uprava, nacelo zakonitosti, javnopravna tijela,
europski upravni standardi.
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PROCLAIMING THE RULE OF LAW PRINCIPLE IN
PUBLIC ADMINISTRATION THROUGH THE PRISM
OF CITIZEN-ADMINISTRATION RELATIONS

By analyzing European principles, the authors provide an insight into the fundamental
European administrative standards regarding the establishment of a European admin-
istrative space. Following the introductory section, the paper provides a conceptual
definition of the rule of law. The rule of law as a constitutional value entails ensuring
the principle of legality through legal certainty for citizens, reliability of administrative
actions, and decision-making. The operation of public administration must be based
on the principle of legality to ensure timely decision-making based on legal princi-
ples. Public law bodies play a leading role in decision-making, guided by principles of
responsibility, reliability, predictability (legal certainty), openness, transparency, and
participation. The essence of the paper is research conducted at the Faculty of Law,
"Josip Juraj Strossmayer" University in Osijek. The research sample includes students
from the Faculty of Law in Osijek. The research was conducted in February 2024, and
the research results were processed using descriptive statistics. In addition to general
questions, the survey questionnaire contains statements arising from the analysis of
three basic principles of citizen-administration relations: the principle of legality, the
principle of responsibility, and the principle of the fallibility of public administration.
Alongside these principles, the provided statements also arise from other European
principles, such as the principle of openness and transparency, and the principle of
party participation. The fundamental hypothesis of the paper is: in decision-making,
public law bodies largely adhere to the European standards of the European admin-
istrative space (rule of law, openness and transparency, responsibility, efficiency
and effectiveness, proportionality, subsidiarity, participation, and compliance). The
obtained results aim to highlight the need to develop citizen-administration relations
based on European administrative standards, and thus contribute to the creation of
modern and efficient public administration and to strengthening the rule of law as a
fundamental value of all legal systems.

Keywords: rule of law, citizens and administration, principle of legality, public law
bodies, European administrative standards.
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KOHCTHUTYILIHOHA/IN30BAIGE HAYEJIA IIOJAEJIE
BJ/IACTH Y PEIIYB/IULIH CPBUJH

JenHa o1 036M/bHUjUX TpUMeA6U Ha YcTaB Peny6iinke Cpouje us 2006. rouHe 01HO-
CuJIa ce Ha HAUUH ypehuBamwa HavyeJla He3aBUCHOCTH Cy/ICKe BJIACTH. YCTaB je NpoKJia-
MOBao Jia ypebemwe BiacTu MoYMBa Ha NOJeJH BJIACTH HA 3aKOHO/JaBHY, U3BPILHY U
CYJCKY, IpU UeMy je oZpeheHo Jja ce 0HOC TPU ITPaHe BJIACTHU 3aCHUBA HA PABHOTEXHU
u Mehyco6H0j KoHTpou. Tako dopMysMcaHa ycTaBHA HOpMa NPOTHUBPEYHIA je IPUH-
LUIy HE3aBUCHOCTH CY/ICKe BJIACTH, jep ce KaTeropuje Mehyco6He KOHTpOJIe U Hesa-
BUCHOCTH UCKJbY4Yjy. Y 0JHOCY HAa U3BOPHO YCTAaBHO pellere, yCTaBHUM aMaH/MaHOM
je npeaBUbheHO Aa ce 0{HOC TP I'PaHe BJIACTH 3aCHMBA Ha MehyCOOHOM poBepaBakby
Y paBHOTeXU. /lakJie, TEDMUH ,,KOHTPOJIA” 3aMeb€eH je TEpMUHOM ,lipoBepaBamwe”. Ta
VM3MeHa He caMo /la HYje OTKJIOHUJIa HeJJoCTaTKe U3BOPHOT YCTAaBHOT pellewa, Beh
je cTBopuJIa HOBe HeJjoyMHulle. Hauesio nozesie BjacTu Tpeba nocebHo aeduHUCaTH
y cdepu oiHOCA 3aKOHO/IaBHE U U3BpLIHE BJACTH, a Toce6HO Tpeba ypeJUTH JJoMa-
111aj Ha4eJia He3aBUCHOCTH CY/ICKe BJIACTH, jep cpeAcTBa Mehyco6Hor yTHLlaja u3Mehy
MOJIMTUYKHKX IPaHa BJIACTH HE MOT'Y GUTH HCTOBETHO PUMeHEHA U HA OJHOC IIpeMa
CyZCKOj rpaHu BjacTH. [Ipo6JieM je u y ToMe 1iTo YcTaB ypehyje Hadesio nojeJie Biia-
CTH IpUXBaTakbeM TPaJULMOHAJHE TPHUjaJUCTUYKE Teopuje 0 PyHKILMjaMa IpKaBHe
BJIACTHU 4Huje je TeMeJsbe noctaBuo Ulaps MonTeckje nosioBuHoM XVIII Beka. TakaB
MPUCTYN He O/irOBapa YCTaBHUM pellelkuMa KojuMa ce ypehyje npaBHU MoJs0xaj
HajBUIIKX JpKaBHUX opraHa. PyHkiuje npeacesHuka Peny6auke, YcTaBHOr cyga
Y 3auITUTHUKA rpahaHa He Mory, 6e3 3HayajHUjer ynpoirhaBawa NpaBHe NpUpPoO/Je
OBUX OpTaHa, 6UTU CBPCTAaHE y TPU TpaJUIMOHAJHE IpaHe ApKaBHe BjaacTu. 0Tyaa,
6UJI0 je OBOJBHO /1a Ce YCTAaBOM CaMoO IpOKJIaMyje HaueJlo MoJeJsie BJACTH, jep be-
roBa caJp KMHa IPOM3Ja3u U3 LieJIMHE yCTaBHUX pelleba.

K/byuHe peun: YctaB Peny6sinke Cpbuje, Hauesa ycTaBa, mofeJsia BJaCcTH, He3aBHUC-
HOCT CYACTBa.

25



MEBYHAPO/IHA HAYYHA KOH®EPEHLIUJA ,,[IPABHU [TIPUHLIUIIA Y CABPEMEHOM ITPABY” | 2024.

Prof. Darko Simovic,

Full Professor,

University of Criminal Investigation and Police Studies, Belgrade,
Republic of Serbia

THE CONSTITUTIONALIZATION OF THE PRINCIPLE OF THE
SEPARATION OF POWERS IN THE REPUBLIC OF SERBIA

The Constitution of the Republic of Serbia (2006) proclaimed that the government sys-
tem shall be founded on the separation of powers into the legislative, executive and
judicial branch of government, whereby the relationship between the three branches
shall be founded on balance and mutual control. The formulation of this constitutional
norm in this way contradicted the principle of the independence of judiciary because
the categories of mutual control and independence are debarred. In relation to the
original constitutional definition, the constitutional amendment foresees that the re-
lationships between the three branches of government are based on mutual checks
and balances. Therefore, the term "control” has been replaced by "checks". Not only did
this amendment fail to eliminate the shortcomings of the original constitutional solu-
tion but it also created new doubts. The principle of the separation of powers should
be defined separately within the sphere of relations between the legislative and ex-
ecutive powers, and exceptionally the scope of the principle of independence of the
judiciary. The problem lies in the fact that the Constitution defines the principle of the
separation of powers by accepting the traditional theory of the tripartite division of
government functions that was established by Charles Montesquieu in the middle of
the 18th Century. This approach is not suitable for the constitutional solutions which
regulate the legal position of the highest state bodies. The functions of the President
of the Republic, the Constitutional Court and the Ombudsman cannot be classified as
one of the three traditional branches of government without significant simplifica-
tion of the legal nature of these state bodies. Consequently, it would be sufficient for
the Constitution to proclaim only the principle of the separation of powers because
its content emerges from the entirety of the Constitutional text.

Keywords: Constitution of the Republic of Serbia, constitutional principles, separa-
tion of powers, independence of the judiciary.
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YHAIIPEBEIGE IIPUMEHE ITPUHLHIIA IIPE/IBU/IUBOCTH
Y PAZLY JEAJUHULIA /IOKAJIHE CAMOYIIPABE

[IpyHUUT NIpeABUAUBOCTH IIPeCTaB/ba jeJaH O] K/bYYHHX KOMIIOHEHTHU e QUKACHOT
ylpaBJbalba Ha JIoOKaJHOM HUBOY. OH oMoryhaBa nomToBamwe NpaBHE CUTYPHOCTH U
3alUTUTY JIETUTUMHUX OYeKHBaka rpahaHa, yume ce gonpuHocy noBehamwy nose-
pemajaBHOCTHU y pa/j| JIOKaJHEe CaMOyIIpaBe. Y 0BOM pajy BPIIHU Ce aHa/I13a NPaBHUX
M3BOpaA U CTaHJAp/a KOjU Ce 0JJHOCE HAa MPUHLUI TPeJBUUBOCTH, KA0 U MEXaHU3aMa
3a IberOBY NPHMMEHY y OKBHPY jeJUHHUI[A JIOKaJIHe caMoyTipaBe y Cpbuju. PazamaTpajy
ce pa3/IMYUTH aCNeKTH NpeJBUAUBOCTH, YK/bYUyjyhu oHe 3acHOBaHe Ha 3aKOHO-
ZlaBCTBY, YIIPaBHOj MPaKCH, yroBOpUMa M 06aBelITelbuMa ynpase. [loce6Ha maxmwa
nocBeheHa je MexaHM3MUMa 332 XapMOHHU3aLUjy YIIpaBHE MMPaKce KaKo YHyTap TaKo
¥ Mehy jeAMHMIIAMa JIOKAJIHE CAMOYTIPaBe, Kao U J0OCTYITHOCTH U TPAHCIIAPEHTHOCTH
YCBOjeHUX IPaBHUX CTaBOBa. Paj ucTuve 3Ha4aj cTaHAapAM3aUje aJMUHUCTPATUB-
HUX [IPOLIe1yPa, yCIIOCTaB/balba 0OAroBapajyhux eBUieHIIMja U pa3MeHe HHopMaLHja
Meby yokanHUM camoynpaBama. Takobe, aHa/M3upajy ce npuMepu Jo6pe Npakce U
M3HOCE MpEeNnopykKe 3a yHanpeheme npuMeHe NpUHIIMNA TPEJBUIUBOCTH C [TU/bEM
jadyama npaBHe CUTYPHOCTH U NOBepera rpahaHa y /1e/1aTHOCT JIOKAJIHUX BJIACTH.

K/byuyHe peyu: jiokaJiHa caMOyIIpaBa, IPUHLIUI IPeJBUIUBOCTH, OOPO YIIpaB/batbe,
IpaBHa CUT'ypPHOCT, JIETUTUMHA O4YeKHBama, yje/jHadYaBame NpakKce, CTaHAapAU3a-
L¥ja nocTynaka.
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ENHANCING THE APPLICATION OF THE PRINCIPLE
OF LEGITIMATE EXPECTATIONS IN THE WORK
OF LOCAL SELF-GOVERNMENT UNITS

The principle of legitimate expectations is a cornerstone of effective governance at
thelocal level. It secures legal certainty and safeguards citizens' rightful expectations,
significantly enhancing public trust in the operations of local self-governance. This
study analyzes the legal sources and norms pertinent to the principle of legitimate
expectations, as well as the mechanisms for its deployment within the local self-gov-
ernment units in Serbia. It scrutinizes various dimensions of legitimate expectations,
including those founded on legislation, administrative routines, contracts, and notices
of the administration. A focal point of consideration is the alignment of administrative
practices both within and across local self-government units, emphasizing the acces-
sibility and transparency of established legal opinions. The paper underscores the sig-
nificance of streamlining administrative processes, instituting appropriate records,
and facilitating information exchange among local governments. The author explores
the examples of good practices, and makes proposals to refine the implementation of
the principle of legitimate expectations. The objective is to fortify legal certainty and
strengthen the citizens’ confidence in the efficiency of local authorities.

Keywords: local self-government, principle of legitimate expectations, good gover-
nance, legal certainty, harmonizing practices, standardizing procedures.
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YCTABHOCY/ICKA 3ALITHTA o4 AUCKPUMHHALIHJE

HaueJsio 3a6paHe AuCKpUMHUHALMje IPENO3HATO je Kao jeJHO 0] OCHOBHUX HayeJia Ha
KOjMMa Cy 3aCHOBaHa Jby/iCKa U MamHHCKa IpaBa y YctaBy Cpbuje. YcTaBHOM 3abpa-
HOM JUCKpHUMUHaLUje 06e36ehyjy ce 0CHOBHe NpeTIOCTAaBKe 3a 0CTBApUBAE CBUX
JbYJICKUX IIpaBa rapaHTOBaHUX YCTaBOM IO/ jeJlHAaKUM ycJjoBUMa. Havesio 3abpaHe
JVCKpUMHUHalMje YTBpPhHEHO je y BUJY OMIITE oJpesde KOjoM ce rapaHTyje jeaHa-
KOCT CBUX IIpeJ| YCTaBOM M 3aKOHOM Y IIPABO Ha jeIHAKY 3aKOHCKY 3alITUTY. YCTaB
3abpamyje CBaKy JUCKPUMUHAILH]Y, HEIOCPEAHY UJIK TOCPEHY, 10 6MJI0 KOM OCHOBY.
[lonasehu of Tora Aia je 3salITUTAa OCHOBHUX JbY/ICKMX [IpaBa U €J1060/a jeZiHa OJf OCHOB-
HUX QYHKIMja yCTaBHOT NpaBocyba AaHac, u/b paja jecTe Aa NpUKaXkKeMo Ha Koju
HauMH ce npes YcTaBHUM cyaoM Cpbuje ocTBapyje 3alITUTa 0f, JUCKPUMUHALHje.
dyHKIMja 3aIUTHUTe JbYJCKUX IIPaBa OCTBApYje ce y IOCTYIKY HOpMaTHUBHE KOHTPOJIe
Y y NOCTYIKY pellaBaka N0 yCTaBHUM kKaJjb6ama. CTora, aHasu3oM he 6uTH 06yx-
BaheHU c/yyajeBU y HABeJEHUM IIOCTYILIMMA Y KOjUMa je UCTaKHYTa [I0Bpeia Havyesia
3abpaHe AUMCKpPUMUHALMje. YCTaBHOCY/ACKA UHTepIpeTalyja NpUuHLIMNIa 3abpaHe
JUCKpUMMUHALMje je 3HAa4YajHa jep 40Jia3y 0Jf OpraHa Koju je HaJjlexKaH 3a TyMademwe
ycTaBa. UcToBpeMeHO, YCTaBHU Cy/l TUME OCTBapyje cBojy GyHKLUjy KOHTpPOJIe pas-
yMeBawa YCTaBOM rapaHTOBaHUX I1paBa, Koja JloJ1a3U o, peJJOBHUX cyZoBa. TuMe ce
ocTBapyje cyb6jeKTHBHA CBpXa 3alITUTE JbY/CKUX NIpaBa, aJlu U 06jeKTUBHA AUMEH-
3Wja Koja ce TUYe TyMaueke KaTaJlora byAcKux npana. [losazehu oy HaBejeHe yiore
YcTaBHOT cy/Ja, y pagy he 6uTu npejcTaB/beHU pesieBaHTHU cTaBoBU Cyza Koju ce
THU4y 3abpaHe AUcKpuMuHanuje. KopumhemweM aHaIUTUYKOT MeToa 6uhe nocma-
TpaHU CaCTaBHU eJIeMeHTH NPUHIMIA HeJJUCKPUMUHALUje Kako 61 ce mocMaTpasa
HBUX0Ba IPUPO/A, y3pOL Y U NTocJeiuLe. YCTAaBHOCY/[CKA 3alUTHUTA 0/, AUCKPUMUHaLMje
6uhe carsiefiaHa y cBeTJly CTaBOBa NPUCYTHUX Y jypUCIPYAeHLUjU MehyHapoAHUX
nHcTUTYyLHja. OueKkyje ce a OBaKO CIPOBeJleHO UCTpakUBakbe pe3yITupa npeaJo-
3MMa 3a yHanpebhemwe ycTaBHOCY/ICKe 3alUTHUTe Off JUCKPUMUHALH]e.

K/byuyHe peum: ycTaB, 3a6paHa JUCKpUMHHaIMje, YCTaBHU Cy/1, yCTaBHA KaJiba.
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THE CONSTITUTIONAL COURT PROTECTION
AGAINST DISCRIMINATION

Non-discrimination is acknowledges as one of the fundamental principles underpin-
ning human and minority rights in the Constitution of Serbia. The constitutional ban on
discrimination establishes the essential prerequisites for exercising all human rights
under equal conditions. The principle of non-discrimination is envisaged in the form
of a general provision that guarantees the equality of all before the Constitution and
the law, as well as the right to equal legal protection. The Constitution prohibits any
form of direct or indirect discrimination on any ground. Given that the protection of
fundamental human rights and freedoms is one of the primary functions of the con-
stitutional judiciary, the paper aims to present how non-dissemination is protected
by the Constitutional Court. Human rights’ protection is achieved through the process
of constitutional review and the process of adjudication based on the constitutional
appeal. Hence, the analysis will include cases involving the non-discrimination the
principle in these proceedings. The significance of the Constitutional Court interpre-
tation of the non-discrimination principle is significant because it is conducted by the
judicial authority in charge of interpreting the Constitution. Thus, the Constitutional
Court exercises its primary control function: to check the lower courts’ understand-
ing of the rights guaranteed in the Constitution. It entails both the subjective aspect
of human rights’ protection and the objective dimension pertaining to the interpreta-
tion of the human rights catalogue. In this context, the paper will present the relevant
views of the Serbian Constitutional Court on the prohibition of discrimination. By using
the analytical method, the author will consider the constituent elements of the non-
discrimination principle in order to examine their nature, causes, and consequences.
The jurisprudence of international institutions dealing with human rights protection
will be used to examine the constitutional justice protection against discrimination.
The research ultimately aims to present proposals for enhancing the Constitutional
Court protection against discrimination.

Keywords: constitution, non-discrimination, constitutional court, constitutional
appeal.
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THE ROLE OF ROMANIAN PUBLIC INSTITUTIONS
IN ENSURING EQUAL OPPORTUNITY AND
TREATMENT FOR VULNERABLE GROUPS

Social inclusion is a set of multidimensional measures and actions in the fields of
social protection, employment, housing, education, health, information-communica-
tion, mobility, security, justice and culture. It is aimed at combating social exclusion
and ensuring the active participation of individuals in all economic, social, cultural
and political aspects of society. In any society, there is a number of vulnerable social
groups facing the risk of social exclusion. They often live in a chronic state of poverty,
lack support in coping with emerging issues, and are unable to defend themselves or
take advantage of existing opportunities. These groups include persons with disabili-
ties, abandoned children, individuals infected with HIV, ethnic minorities, the elderly,
single-parent families, etc. Social security is closely linked to the social inclusion of
vulnerable groups. This concept exceeds mere financial protection and also includes
efforts to ensure equal access to opportunities and services for all members of soci-
ety, including vulnerable or marginalized groups. This paper aims to identify and
analyze how the Romanian public institutions intervene to ensure equal opportuni-
ties and treatment for these vulnerable groups, faced with the risk of social exclusion
and unable to cope with difficulties. The analysis covers the following issues: drafting
legislation and policies on social inclusion; monitoring and evaluating implemented
social inclusion policies; facilitating access to basic services; promoting inclusion in
the labor market; promoting diversity and inclusion in the community; strengthening
public-private partnerships, as well as partnerships with other national or interna-
tional entities; promoting dialogue with citizens, etc.

Keywords: vulnerable groups, principle of equality of opportunities and treatment,
public institutions, social policies, social inclusion, public-private partnership, dia-
logue with citizens.
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Y/IOTA PYMYHCKHX JABHUX HHCTHTYLIHJA Y OBE3BEBUBAHY
JEJHAKHUX MOI'Y'RHOCTH H TPETMAHA PAIbUBHX I'PYIIA

ConyjasHa UHKJIy3HUja Ipe/CTaB/ba CKYI MYJTHUMEH3MOHAJHUX Mepa U aKTUBHO-
CTHU y 06J1aCTH COLjMjaJiHe 3alITUTE, 3aNl0ll/baBakha, CTAHOBAKka, 06pa3oBama, 3/paB-
CTBa, UHPOPMALMOHO-KOMYHUKALLMOHUX TEXHOJO0rHja, 6€36eJHOCTH, MOOUJIHOCTH,
npaBocyba u kynType. OHa je ycMepeHa Ka cy36Hjamy coljijajHe UCK/bYYEHOCTH U
06e36ehrBay aKTUBHOr yuelllha nojejMHaLa y CBUM €KOHOMCKHUM, APYIITBEHUM,
KYJTYPHUM U IOJIUTUYKUM aclleKTUMa JpyLITBa. Y CBaKOM APYILITBY NIOCTOje 6pojHe
pamuBe ApyLITBEHE IPyIle KOje ce Cyo4yaBajy ca pU3UKOM COLMjaIHE UCKJbYYEHOCTH
(ocob6e ca MHBAJIWAWUTETOM, HayLITEHA Aela, ocobe 3apakeHe XMB-oM, eTHHUKe
MambUHe, CTapuje 0co0e, CAMOXPaHU POAUTeEbH, UTA.). OHU 4eCTO KHBe ¥ YCJI0BUMA
XPOHHUYHOT CUPOMAILTBA, HEMAjy MO/ PIIKY ¥ pelllaBamy Op0ojHUX Npo6JieMa, U HUCY
y CTamy Jia ce 6paHe Ujau uckopucTe noctojehe moryhHoctu. CondjasiHa CUTYpPHOCT
je ycko moBe3aHa ca ColjdjaJIHOM HMHKJy3UjoM. OBaj KOHLENT NpeBa3nu/aasu NyKy
dUHaHCHUjCKY 3alITUTY M 00yXBaTa Hallope /ia ce OCUrypa jeJHaK NPUCTyN MoryhHo-
CTHMa U ycJlyrama 3a CBe 4JaHOBe JpYLITBa, YK/bYUyjyhu U yrpoXKeHe U1 MapruHa-
Ju3oBaHe rpyne. OBaj paj UMa 3a LUJb 1a UAeHTUDUKYje U aHa/IM31pa aKTUBHOCTHU
PYMYHCKHX jaBHUX HHCTUTYIMja y noryiey o6e36ehrBamwa jeJHAKUX MOryhHOCTH
Y TpeTMaHa 3a OBe yIrpPOKeHe I'pyIie, Koje Cy CyoyeHe ca pU3UKOM COLhjaIHe UCKIbY-
YEeHOCTH U HUCY Y CTamy Jia ce Hoce ca noTelmkohama. AHa/iM3a obyxBaTa cjefeha
NUTaka: U3pajly HalpTa 3aKOHA M MOJIMTHKA O COLIMjaIHOj MHKJY3UjU; npahewme U
eBaJIyalHjy ClIpOBeJIeHUX MO THKA COLjUja/IHe MHKJIY3Hje; oJlaKlllaBakbe NPUCTyIIa
OCHOBHUM ycJyrama; IpoOMOBUCa€e YK/byYMBakba Ha TPKUILTE Pasia; IPOMOBUCAbE
Pa3/IMUUTOCTU U UHKJY3Hje V 3ajeJHULY; jauatbe jaBHO-NPUBATHOT NapTHEPCTBA,
Kao 4 NapTHepPCTBa ca JpyruM HallMOHaJHUM U1 MehyHapoJHUM CybjeKTUMa; yHa-
npebemwe gujasiora ca rpahaHuMa, UTH.

K/by4He peun: yrpoxxeHe rpyie, NpyuHIUI jeJHAKUX MOT'YhHOCTY U TpeTMaHa, jaBHe
WHCTUTYLIHje, COLAjaJIHe MOJUTHKeE, COIlUjaiHa UHKJYy3Hja, jaBHO-IPUBATHO Nap-
THepPCTBO, iUjaJior ca rpahaHuMa.
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IS E-ADMINISTRATION A CHALLENGE FOR THE LOCAL PUBLIC
ADMINISTRATION OR NOT?
CASE STUDY OF BIHOR COUNTY, ROMANIA

The Internet or E-administration are generally associated with databases, manage-
ment information systems, or expert-systems. In today’s society, they are associ-
ated with transparency, interactivity, flexibility or integration. All these things have
changed the way in which we understand the public administration but they are also
challenges for the public administration in Romania. The contemporary society is
increasingly focused on digitalization, for the purpose of adjusting the public admin-
istration services to the citizens’ needs. In this paper, the author analyzes whether
E-administration in 2024 is a challenge for the public administration in Bihor County,
Romania. The practice and events from recent years have demonstrated that territo-
rial administrative units in Romania need to use platforms and software programs
in promoting their services and relations with citizens, and ensuring the efficiency,
effectiveness and transparency of their public administration activities at the local
level. In this context, the author performs an analysis of E-administration at the level
of the main municipalities and territorial administrative units in Bihor County. The
author seeks response to the question whether E-administration is a challenge for the
local administration authorities or a normal activity in Bihor County. In that regard,
the paper aims to present the challenges encountered by the territorial administrative
units from the perspective of institutional, financial and human resources, as well as
from citizens’ point of view (i.e. citizens access to E-administration). The research data
will be collected from the documentary sources posted at the websites of the territorial
administrative units of the four municipalities in Bihor County. In the author’s opin-
ion, E-administration is necessary and unavoidably in the contemporary society. It is
a solution for an effective communication between the citizen and the administration.

Keywords: public administration, Internet, E-administration, digitalization, citizens,
Bihor County(Romania).
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AA JIA JE E-YIIPABA H3A30B 3A J/IOKAJIHY JABHY YIIPABY
HJ/IN HE? CTY/IHJCKH C/1Y4A] OKPYT'A BUXOP, PYMYHHJA

WHTepHeT UJIK e-yIIpaBa ce TeHepaJIHo [0Be3yjy ca 6a3ama nojaTaka, CHCTeEMHMa 3a
yInpaBJbatbe HHOpPMaIMjaMa UK eKCIEPTCKUM CUCTEMHUMA. Y JaHAIIeM JIPYIITBY,
e-ynpaBa 1o/JjpasyMeBa TPAHCNAPEHTHOCT, UHTEPAKTHUBHOCT, GJIEKCUOUJIHOCT HJIH
HHTerpanujy. hako je e-ynmpaBa mpoMeHUJIa Hallle CXBaTak€ jaBHe YIIPaBy, OHA Ipe/I-
CTaBJba BEJINKU M3a30B 3a jaBHY ynpaBy y PymyHuju. CaBpeMeHO APYIUITBO je CBE BUIIE
yCMepeHO Ha AUTUTan3al[jy, y LU/by IpUJarohaBama ycayra jaBHe ynpaBe NoTpe-
6amarpabaHa.Y oBoM paJly ayTopKa aHa/IM3Mpa Jia JIM e-yIpaBa laHac Npe/ICTaB/ba
M3a30B 3a jaBHY ynpaBy okpyra buxop y Pymynwuju. [Ipakca u gorabaju us nociegmux
roJINHa Cy N0KasaJiy /la TepUTOPHUjaJiHe a/[IMUHUCTPATHUBHE jeJUHHULe Yy PyMyHUjU
MOpajy /Aa KopucTe niatdopMe U coPpTBEpPCKe Mporpame paju yHanpehemwa cBojux
ycJiyra v oJiHoca ca rpahaHuMa, Kao ¥ paJiu 06e36ehruBamwa edUKacHOCTH, eHEeKTUB-
HOCTH Y TPAHCIAPeHTHOCTH aKTUBHOCTH jaBHE yIIpaBe Ha JIOKAJTHOM HUBOY. Y TOM
KOHTEKCTY, ay TOp BPILIY aHAJIM3y e-yInpaBe Ha HUBOY IJIaBHUX ONUITHHA U TEPUTO-
pUjaJHUX aJ]MUHUCTPATUBHUX jeJUHUIA OKpyTa buxop y PymyHuju. AyTop Tpaxxu
0/ITOBOP Ha MU Takb€ /]a JIF je e-yIpaBa U3a30B 3a JIOKaJIHe a/IMUHUCTPATUBHE BJIACTH
WJIM HOpMaJiHa aKTUBHOCT ¥ oKpyTy buxop. Pag nma 3a nusb Aa npukake u3a3oBe
ca KojuMa ce TepUTOpHjaJiHe YIpaBHe jeiuHUIE cycpehy U3 nmepcrneKTUBe HHCTU-
TYIMOHAJHUX, QUHAHCHjCKUX U JbYJICKUX Pecypca, Kao U U3 nepcrekTuBe rpahana
(Tj. npucTyna e-ynpaBu). UcTpakvBame je 3aCHOBAHO Ha MOJallMMa MPUKYIIJbeHUM
13 JOKYMEeHTapHUX U3BOpa Ca HHTEPHET CTPAHUIA ONIITHHA U TEPUTOPHUjATHUX
ylHpaBHUX jeJUHULA ¥ OKPYTY Buxop. [lo MUll/bewy ayTopa, e-ynpasa je HEONXoAHa
Y He3a06HMJa3Ha y caBpeMeHOM ApyTBy. OHa je penere 32 epUKACHY KOMYHHUKa-
uujy usmehy rpahana u ajMuHucTpanuje.

K/by4He pe4u: jaBHa ylipaBa, UHTEPHET, e-yNpaBa, JUrUTaau3aluja, rpahaHu, oKkpyr
Buxop (PymyHuja).
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HAYEJIO 3AKOHHTOCTH YIIPABE

MogepHo ynpaBHO paBo 6a3upa ce Ha oApeheHUM HadesinMa. Ta Havesia IPOTEXKY
ce Kpo3 CBe MHCTUTYTe YIpaBHOT NPaBa, Aajyhu UM cMucao U cTBapajyhu jejHy
CKJIaZHY LeJuHy. [IpBU U HajBa)KHUjU CTYO Ha KOjeM CTOjU CUCTEM HOPMU YIIPABHOT
IpaBa je Ha4yeJIo 3aKOHUTOCTH KOjUM Ce yIIpaBa NOTYUHbaBa paBy. YIIpaBa je TBope-
BHMHA 3aK0HAa, Noce6HO MoZiepHa. OHa ce opraHusyje, ypehyje u nocTymna no 3akoHuMma.
OcHoBHa ¢yHKIMja yIpaBe cacToju ce y U3BPIIaBawby 3aK0HA, a Ty PYHKIUjy OHA
06aBJba NOTYHMHE€HA 3aKOHY. Hayesio0 3aKOHUTOCTHU YONLITEHO, a HaYeJs10 3aKOHUTO-
CTH ynpaBe 10ce6HO, Y CBUM MOJIEPHUM JprKaBaMa, JlaHac YUHU OCHOB Ha KojuMa ce
rpajy ujeja npasHe Apxase. TexxuiTe Hadye/1a 3aKOHUTOCTH je Ha IPaBHUM JleJIaTHO-
CTHUMa yIpase, jep ce OHa y 0JJHOCY Ha 3aKOH, OZJHOCHO YCTaB, Ty jaBJ/ba y [iBa 00JINKa,
Y TO: Kao JIOHOCHUJIAL, KOHKPEeTHOr yIIpaBHOT aKTa U 3aTUM Kao JJ0HOCHJIal, HOpMa-
TUBHOT NO/3aKOHCKOT akTa. KoHIjenuja 3aKOHUTOCTH IPUMEEeHa Ha YIIPpaBHU
aKT Hojpa3yMeBa HEJJONYCTUBOCT Jia ce 6e3 3aKOHCKEe OCHOBe YNOTpebe NpUHyAHA
CpeACTBa, LITO NPOU3UJIA3H U3 U3BPIIHOT KapaKTepa jeJHOT ay TOPUTATUBHOT aKTa
cajeHOCTpaHUM yTBphUBaweM npaBa U o6aBe3a cCTpaHaKa. Y TOM CMUCIY, 3aKOHU-
TOCT YIPaBHOT aKTa Mopa /Jja 06yXBaTH CBe lberoBe GUTHe eleMeHTe (Ha/AJIeXXHOCT,
dbopMy, ocHOBHa TpaBuUJia IOCTYIIKA, CBPXY, 1a YaK U MaTepHjaHO-IPaBHA MU Tamba).
Kagaje ped o HOpMaTUBHOM aKTy yIpaBe, Ha4eJsI0 3aKOHUTOCTH Jieslyje y iBa cMepa:
ersucTeHUjaJIHOM U CaZpP>KMHCKOM. Y pajly ce U3Jiaxy I10jaM U caZp KHHa HadyeJa
3aKOHUTOCTHU yIIpaBe, OJHOC Hayesla 3aKOHUTOCTHU U JUCKPELMOHe OLieHe, Kao U
OJZIHOC OBOT HayeJia ca IPUHIIMIIOM CPa3MepHOCTH, Kao jeJHOM OJf HOBUjUX IPUHLUIIA
y €BpOIICKOM KOHTHHEHTAJIHOM jaBHOM IIpaBy.

K/by4yHe peun: ynipaBHO MpaBo, HayeJ0 3aKOHUTOCTH, T10jaM U caJip>KHUHA, JUCKpe-
[JMOHA OLleHa, IPUHLUII CPAa3MePHOCTH, IOBpe/ie Hauesa 3aKOHUTOCTH, CAaHKIIHje.
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THE PRINCIPLE OF LEGALITY OF THE ADMINISTRATION

The contemporary administrative law is based on a set of legal principles which per-
meate all institutes of administrative law, giving them meaning and creating a harmo-
nious whole. The first and most important pillar of the administrative law normative
system is the principle of legality, which implies that the administration is subjected to
the applicable laws. Administration is a creation of law; it is organized, regulated and
acts in compliance with the law. The basic function of the administration is to imple-
ment the laws by observing the law in force. It cannot perform its functions beyond
the limits set by the law, nor contrary to the law. In all modern states, the principle
of legality in general, and the principle of legality of administration in particular,
are the cornerstone for the development of the rule of law. The principle of legality
rests on the legal activities of the administration. Under the constitution and the law,
administration has a dual role: to adopt a specific administrative legislative act, and
to adopt of a normative act (by-law). The concept of legality applied to an adminis-
trative act implies that it is impermissible to use coercive means without a justifiable
legal ground, which stems from the executive character of an authoritative act which
unilaterally determines the parties’ rights and obligations. In this sense, the legality of
an administrative act must include all its essential elements: jurisdiction, form, basic
rules of procedure, purpose, and even substantive law issues. When it comes to nor-
mative acts, the principle of legality works in two directions: existential and substan-
tive. The paper presents the concept and the content of the principle of legality of the
administration, the relationship between the principle of legality and discretionary
assessment, as well as the relationship between the principle of legality and the prin-
ciple of proportionality, as one of the more recent principles in European continental
public law. The authors outline the typical violations of the principle of legality and
sanctions for those violations.

Keywords: administrative law, principle of legality, concept and content, discretionary
evaluation, principle of proportionality, violations of the principle of legality, sanctions.
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IIPABHH ITPUHIIHIIHA YTIIPABHOI IIOCTYIIKA

3aKOH O ONIITEM YIPABHOM NOCTYIKY je CHCTEMCKH 3aKOH Yy IIpDAaBHOM IIOPETKY,
vMajyhu y BUAY /a je ’bUMe Ha 11eJIOBUT Ha4uuH ypeheHa o6JiacT ynpaBHONpoILec-
HOT 3aKOHOZABCTBA. Kao npouecHy 3aKoH, 3aKOH O ONIITEM yIPaBHOM NOCTYIKY
Ca/ip>KY NMpaBHe NPUHIUIIE KA0 TeJsIe0JIOIKe IPaBHe CTABOBE U IIpaBHe HOpMe Kao
CUCTEMCKe IIpaBHe CTaBOBe, a 3aKOHCKe HOpMe Kao peryJlaTUBHU IPABHU CTABOBU —
Ha OCHOBY KOjHX Ce IpaBHO pellaBa IIpeJMeT yIPaBHOTr NOCTYIKa — CaZipKaHe Cy y
Mepo/laBHOM MaTepHja/IHONPaBHOM 3aKOHY. Y 4eMy je pa3JinkKa usMely Teseosion-
KHUX NPaBHUX CTAaBOBA, CHCTEMCKHUX NPAaBHUX CTABOBA U peryJaTUBHUX NIPaBHUX
ctaBoBa? Tesie0/I0IIKY IPABHU CTABOBU U3PaKaBajy OCHOBHe IIpaBHe HJeje U ycMe-
paBajy IpaBHY CBeCT Y IOPeTKY IIpaBHe Ap:KaBe, onpe/ie/byjyhu THMe IPaBHU OCHOB
IpaBHUX HOPMHU KA0 peryJlaTUBHUX IPABHUX CTABOBA U [IPABHU OCHOB JIeJIATHOCTHU
cybjekaTa npaBHOT nopeTka. CHCTeMCKU IpaBHU CTaBOBU ypebyjy MehycobHu ofHOC
rpaZiuBHUX EHTHUTEeTa IPaBHOT NopeTKa Te NpaBHO ypehyjy Tok, 06MM U JoMallaj
NpaBHOT ypehuBamwa U [ieJJaTHOCTH cybjekaTa NpaBHOI IOPeTKa, 0K peryjlaTuBHU
IpaBHU CTAaBOBU HelloCcpeJJHO NpaBHO ypehyjy cybjekTHBHa IpaBa U IIpaBHe J1Y>KHO-
CTH cybjekaTa npaBHoOr nopeTka. CjieZiIcTBEHO HaBeJeHOM, IpaBHe HOPME U NIpaBHU
MPUHIIUIIY 110 CBOjOj YHY TapH0j (MPaBHOJIOTUYKO]) CTPYKTYPH jecy IpaBHU CTABOBH,
aJIv MpaBHU CTABOBU Pa3JIMUUTOr CBOjCcTBA. [I[paBHU NpUHLUMIIY pe/iCcTaB/bajy 3pa-
yehe TeJieoJIollIKe IpaBHe CTAaBOBE, 10K Ce IpaBHe HOPMe jaBJ/bajy Kao CUCTEMCKHU
Y peryJaTUBHU NpPaBHU CTaBOBU. CUCTEMCKU NIPaBHU CTABOBU UCKJbYYHUBO UMaAjy
06JIMK ONIITHX IPAaBHUX HOPMHU Ca ONUITUM IPaBHUM [IejCTBOM, [IOK Ce peryJaTUBHU
IpaBHU CTAaBOBH jaBJbajy Kao IpaBHe HOpPMe ca [lejCTBOM erga omnes U IpaBHe HOpMe
ca JlejcTBOM inter partes. Y pajy ce pasMaTpa JoMallaj IpMMeHe IPaBHUX IPUHLIUIIA
yIpaBHOI MOCTYIIKa, a NocebHa nakwa 6uhe nocseheHa ogHocy usmehy npaBHuUX
NPUHLUIA Ka0 TeeO0JIOIKUX IPABHUX CTABOBA U IPAaBHUX HOPMH Kao CUCTEMCKHUX
IpaBHUX CTABOBA.

K/by4He pedu: MaTepujaiHO PaBo, NPaBHU MPUHIUIIY, IPAaBHE HOPME, TEJI€0JIOUIKH
NpaBHU CTABOBU, CUCTEMCKH MPaBHU CTABOBH, PEryJIaTUBHU [IPaBHU CTABOBH.
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LEGAL PRINCIPLES OF ADMINISTRATIVE PROCEDURE

The General Administrative Procedure Act is a systemic law in the legal order which
comprehensively regulates the area of administrative procedure legislation. As a pro-
cedural law, the General Administrative Procedure Act (GAPA) contains legal principles
as teleological legal positions and legal norms as systemic legal positions. Legal norms
as regulative legal positions, on the basis of which the subject matter of administrative
procedure is legally resolved, are contained in the relevant substantive law. What is
the difference between teleological legal positions, systemic legal positions, and regu-
lative legal positions? Teleological legal positions express basic legal ideas and direct
legal awareness in the legal order of the state of law, thus determining the legal basis
oflegal norms as regulative legal positions and the legal basis of activities of subjects
of the legal order. Systemic legal positions regulate the mutual relationship between
the constituent entities of the legal order and legally regulate the course, scope and
reach of legal regulation and activities of the subjects of the legal order. Regulative
legal positions directly regulate the subjective rights and legal duties of the subjects
of the legal order. Therefore, by their internal (legal-logic) structure, legal norms and
legal principles are legal positions, but legal positions of different properties. Legal
principles are radiating teleological legal positions, while legal norms appear as sys-
temic and regulative legal positions. Systemic legal positions are exclusively embod-
ied in the form of general legal norms with general legal effect, while regulative legal
positions appear as legal norms with an erga omnes effect and legal norms with an
inter partes effect. The paper discusses the scope of application of legal principles in
administrative procedure, with specific reference to the relationship between legal
principles as teleological legal positions and legal norms as systemic legal positions.

Keywords: substantive law, legal principles, legal norms, teleological legal positions,
systemic legal positions, regulative legal positions.
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THE PRINCIPLE OF PROTECTION AND CARE FOR
FAMILIES IN LIGHT OF THE POLISH CONSTITUTION

The most important legal principles characterizing the system of the Polish state are
envisaged in the first and the second chapter of the Polish Constitution of 2 April 1997.
Inter alia, it includes the principle of family protection and care, which is expressly pro-
vided in Article 18 of the Polish Constitution. Pursuant to this provision, marriage (as a
union of a woman and a man), family, motherhood and parenthood enjoy the protection
and care of the Republic of Poland. In Polish legal science and the Constitutional Court
jurisprudence, this article is regarded as a systemic and constitutional guarantee. The
addressee of this provision is primarily the ordinary legislator, who determines the
mechanisms of protection and care for families at the level of ordinary laws. In recent
years, under the influence of Western European countries, Poland has undergone sig-
nificant social and cultural changes which have also influenced the family model. An
increasing number of couples have and raise children without getting married. The
number of single parents is increasing, i.e. those who raise children without the other
parent's daily involvement in raising the child. A "new" model of child care has also
become popular, the so-called alternating care, where each parent takes care of the
child for a specified period of time (usually a week) and then hands over the care to
the other parent. All this raises questions about whether the provisions of the Consti-
tution are compatible with the changes that have taken place in society and whether
these changes fit into the pattern provided for by the Constitution. Does the state's
constitutional protection and care also cover extramarital partnerships, i.e. families
where the children's parents are not married? How can the legislator provide support
for all functioning types of families? The second sphere of interest arising from the
Constitution is the sphere of family social security, which refers to social welfare, tax
and other similar solution.

Keywords: family, state protection and care, Polish constitution, Constitutional
Tribunal.
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IIPHHIAUII BALITHTE H BPHUTE O IIOPOAHULIH
Y CBET/1Y 1IO/bCKOT YCTABA

[IpBO U Apyro norJjaBJ/be NOJ/bCKOT yCTaBa o/ 2. anpusa 1997. roaune capxke HajBa-
HUje IpaBHe NPUHIUIIe Ha KOjUMa Ce 3aCHUBA I0J/bCKHU MPAaBHU CUCTEM. JeJlaH 0 TUX
NpPUHLUIA je ¥ IPUHIUI 3aLITUTE U OpUre 0 MOPOAHUIIH, KOjU je eKCIIJIULUTHO Mpo-
NMCaH y 4JaHy 18 nosbckor YcTaBa. Y ckJsajZly ca OBUM 4J1aHOM, 6pak (kao 3ajeHULA
>KeHe U MylLIKapla), IopoUiia, MaTEPUHCTBO U POJUTE/bCTBO IPeJMeT Cy 3aIUTUTE
u 6pure Peny6suke [loJbcke. Y M0/bCKOj IPaBHOj HAYLLM U jypPUCIIPYAEHLIUjH YCTaB-
Hor cyza [losbcke 0Baj 41aH NpeACcTaB/ba CUCTEMCKO Ollpe/ie/bebe U yCTAaBHY rapaH-
uujy. To 3Hauu Aa ce oBa oJipe/i6a pe cBera 0JJHOCH Ha 3aKOHO/,aBlia KOjU, Ha HUBOY
0O6MYHUX 3aKOHa, oApehyje MexaHU3Me 3alITUTE U 6pure o nopogunu. llociaegmux
ro/IMHa, Mo/ yTUL@jeM 3alaAHOEBPOINCKUX 3eMaJba, [lo/bCcKa je mpeTpneJia 3HaYajHe
JpyLUITBEeHE U KYJITYpHe IPOMeHe Koje Cy yTHllaJle U Ha TOPoAUYHU MozeJi. CBe Behu
6poj napoBa oAraja fieny 6e3 ckjanamwa 6paka. [losehaBa ce 6poj caMoxpaHUX PO/ U-
TeJba, KOjU 0/irajajy Aeny 6e3 aHra)KoBaka APYyror poAUTe/ba Y BACIUTAY AeTeTa.
[lonysaapaH je ¥ ,,HOBU” MoJieJs1 GpUTe O Zielld, T3B. HAU3MEHUYHO CTapame, IZe je/laH
poauTesb OpUHE O AeTEeTy TOKOM opeheHor BpeMeHCKOT nepruo/ia (06U4HO HeZe/by
JlaHa), a 3aTUM OpUTy npeys3uMa JpyTHu poAuTesb. Y TOM KOHTEKCTY, I0CTaB/ba Ce
NUTamke Ja Ju cy oApeabe YcTaBa KOMIATUOUIHE ca IpOMeHaMa y APYLITBY, U Ja
JIU Ce Te IPOMEHe yKJlallajy y oopasay npegBubeH YcraBoM. /la v ycTaBHA 3alITUTA
Y CTapatbe Jip>kaBe 00yxBaTajy BaHOpauHe 3ajeJHHUIIE, Tj. IOPOJHUILE T/le POAUTE/bU
Jlelle HUCY y 6paKy, U KaKo 3aKOHO/jaBall MOXe Jia NPy>KU NOAPIIKY CBUM BpCTaMa
byHKLMOHAIHUX HopoArLa? /ipyra HUHTepecaHTHA 06J1aCcT Koja MPOXCTHYe U3 YcTaBa
je cdepa conujasiHe CUTYPHOCTU IOPOULLE, KOja Ce OHOCH Ha COLMjaJlHa, TopecKa U
Jipyra cJM4Ha 3aKOHCKaA pellema.

K/byuyHe pedyM: nopojuIia, 3alliTUTA U 6pUra o NOpoIUIH, JIP>KaBa, MOJbCKH YCTaB,
YcTtaBnu cyg, [losbcka.
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YCTABHOIIPABHA /JUMEH3HJA COLUUJA/IHUX TIPABA Y
OBJIACTH PUHAHCHJCKE IIOJPLIKE IIOPOJAHLIH CA JELIOM

3aKoH 0 GUHAHCHU]jCKOj MOAPLIIA NOPOAULHU ca [ielloM, YHja je MpuMeHa oTrnoyesa 1.
jyna 2018. roguHe, yyecTaJso je 6U0 peMET YCTAaBHOCY/ICKE HOPMAaTUBHE KOHTPOJIE.
OpJsiyke YcTaBHOT cyZa Cy IOCJAeJUYHO yCIeAuie yKa3aJe Cy Ha 0361/bHA NpobJie-
MaTH4YHa MeCTa OBOT 3aKOHa. HopMaTHBHa KOHTpOJIa ce CIPOBOAMJIA Y KOHTEKCTY
HCIIUTHBAaA CalJIaCHOCTH OCIIOPEeHHX 3aKOHCKUX 0/ipe/iou ca YcTaBoM, U y ofpebe-
HUM CJIy4ajeBUMa, ca MoTBpheHUuM MehyHapoJHUM yroBOpUMa KojuMa ce ypehyje oBa
o6sacT. CnequdrUYHOCT HOPMATHUBHE KOHTPOJIe OBOT 3aKOHA MOXKe Ce BUJIETH, Kao
IPBO, Y OJJHOCY capa/jike KOjU je y U3BECHOM CMUCJY yCIIOCTaBJ/beH u3Mehy Ycras-
Hor cyzaa u HapopHe ckynmrtuHe. Ca jesHe cTpaHe, HapogHa cKynuuTuHa je y ABa
HaBpaTa aKTUBHO capabuBaJjia y NOCTYNKY HOpMaTUBHE KOHTPOJIE, O0CTaB/bajyhu
CBOj OITOBOP ¥ OZHOCY Ha OCIIOpeHe ofipe/ioe. YCTaBHU CY/[ je, ca ApyTe CTpaHe, y Yak
TpY HaBpaTa NPUMEHHO UHCTUTYT O/ Jlarakha 06jaB/bUBakba CBOje OJJIYKe 3a LIeCT
Mecelly KaKo 61 ce 0cTaBuO npocTop HapoaHOj CKYNUITHHY 1a y OCTaB/beHOM POKY
ypeZiu CllopHa MUTaka Ha YCTaBHO PUXBAT/bUB HAYMH. Jlpyro, y BeNUHU ciy4dajeBa,
NOCTyNaK HOpMaTUBHEe KOHTpPOJIe IOKPEHYT je pellielkeM YCTaBHOT Cy/a, a IOBOAOM
NoJHETUX MHULIKMjaTUBa. Tpehe, nuTame NOCTOjatba UHAMPEKTHE JUCKPUMUHALMje
y jeTHOM cJiy4ajy MO>Ke OUTH OlleleHO Kao BeoMa oCeT/bUBO. MHUIIMjaTUBe KOojuMa
je To NMTame 0TBOPEHO o/ibaueHe Cy pelllelbeM YCTaBHOT Cy/ia, IPU UeMY TO pellerne
npaTe U3/1BOjeHa MUIILJbeHa ZIBOje CyIuja YCTaBHOT cya. Y3uMajyhu y 063up ydecra-
JIOCT Y UCXO/le HOpMaTHBHe KOHTPOJIe OBOT 3aK0Ha, HaMehe ce 3akJbyvak fa HaposHa
CKYNIITHHA HENOTNYHO Nepyunupa yCTaBHy JUMEH3Ujy COLUjaJIHUX IIpaBa y 0BOj
06J1aCTH, a TOCEOHO HheH UBOPHULIHHU €0 KOjU YKJbyYyje KOPIYyC yCTaBHUX rapaHLi1ja o
noce6HOj 3alUTUTU IOPOAHLE, MajKe, CAMOXPAHOT POAUTEIA, leTeTa, 3aTUM YCTaBHe
oApesibe o nmoAcTULLAkYy pahamka Kao U 3a6paHu JUCKPUMHUHALUje. Y TOM CMUCJTY,
capajmwa YcTaBHOT cyja U HapoJiHe CKyNIUITHHE BU/JAU Ce Kao MOXeJ/bHa, 0OCe6HO
y3uMajyhu y 063up YUHEHUILLY /1A je 0OCTBapUBakb€e COllMjaJIHUX MpaBa HEMOCPEAHO
npaheHo ynoTpe6oM jaBHUX MPUXOJA.

K/by4yHe peun: nopojuia, GMHAHCUjCKA MOJPIIKA, COllMjaJIHA PaBa, yCTABHOCT
3aKOHa.
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CONSTITUTIONAL DIMENSION OF SOCIAL RIGHTS IN THE AREA
OF FINANCIAL SUPPORT TO FAMILIES WITH CHILDREN

The Act on Financial Support to Families with Children, which is applicable since 1st
July 2018, has frequently been the subject matter of constitutional normative con-
trol. The Constitutional Court decisions have indicated serious problematic issues. In
general, the normative control of disputed provisions was conducted in view of their
compliance with the Constitution and, in certain cases, with ratified international
treaties on this matter. The specific nature of normative control pertaining to this Act
may be observed, first of all, in the cooperation developed to some extent between the
Constitutional Court and the National Assembly. On one hand, the National Assembly
actively cooperated in the process of normative control on two occasions, by deliver-
ing its answer on the disputed provisions. On the other hand, on three occasions, the
Constitutional Court applied the institute of postponing the publication of its decisions
for the period of six months, thus leaving room for the National Assembly to legislate
disputed issues in a constitutionally acceptable manner. Second, in most cases, the
constitutional normative control procedure was initiated by the Constitutional Court
decision, in response to the submitted initiatives. Third, there is a case where the issue
of indirect discrimination may be assessed as a very sensitive issue. The initiatives
which introduced this question have been rejected by the Constitutional Court deci-
sion, but the decision is accompanied by separate opinions given by two Constitutional
Courtjudges. Bearing in mind the frequency as well as the results of normative control
of this Act, we may conclude that the National Assembly perceives the constitutional
dimension of social rights in this area incompletely; it particularly refers to the core
social rights pertaining to the constitutional guarantees on special protection of the
family, mother, single parent, and children, as well as the legal provision on prohibition
of discrimination and encouraging childbirth. In this sense, the cooperation between
the Constitutional Court and the National Assembly is seen as desirable, especially
taking into consideration that the exercise of social rights is directly associated with
the use of public revenues.

Keywords: family, financial support, social rights, constitutionality of laws.
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APYIUITBEHE MPEXKE Y IUTUTA/IHOM /]OBY:
HHTEPAKIIUJA, AKTUBH3AM U IIPABHH OKBHUP

JpyluTBeHe Mpexe JJaHac Ipe/CTaB/bajy CaCTaBHU [le0 )KMBOTA CBAKOT 110jeJUHIA U
Kao TaKBe UMajy K/bYYHY YJIOT'Y y TOBE3UBaY JbYIU LIMPOM CBeTa, oMoryhyjyhu um fa
JleJie CBOje U/Jieje, UCKyCTBa M UHTepece. OCUM TOra, OHe Cy ocTaJle U njaatdopMe 3a
aKTUBU3aM U IPOMOBHCambe APYLITBEHUX IPOMeHa TUME IITO KOPUCHULIUMA [TIOMaxKy
JaTIOJUTHY CBECT O BaXKHUM IUTalkUMa U Jla Ce OpraHU3yjy pa/iu OCTBapuBaba [103U-
THUBHUX JPYLITBEHUX LIU/beBa. MehyTuM, yjiora ApyHmITBEHUX Mpexa y y6JaxKaBamwy
jacHe rpaHule u3Melhy jaBHOI U IPpUBATHOI UCIOJ/bABa Ce U Kpo3 oJipeheHe Hera-
THBHE UMIIJIMKallyje, Ipe cBera y BUAY NoBpeJie IPUBAaTOCTU KOPUCHUKA, LUK pemha
HelpoBepeHUX MHPoOpMalLuja Mehy BUMa, Kao U nponarvupamwa ropopa Mp>xmwe 1
HACcHUJba, IITO HEMUHOBHO yKa3yje Ha NOTPe6y 3a BULIUM CTENEHOM KPUTHUYKOT pas-
MHUIL/bakha U MeJIMjCKe NHUCMEHOCTH Yy AUTUTAJIHOM J06y. Y pasay he ce paaMOTpPUTH
YTUILAj APYILITBEHUX MpPeXKa y Pa3JIUUUTUM MeJUjCKUM chepama, Io4YeB OJf HOBU-
HapCTBa, IPEKO MapKeTUHTIa, 11a JI0 MOJUTUYKHUX KaMIlakwka, a UCTO Tako 6uhe npej-
CTaBJbeH U IPaBHU OKBUP QYHKIIMOHUCAKA APYIITBEHUX MpeXKa U 3alITUTA HbUXO-
BUX KOPUCHMKA, KaKO y [I0IViely IOBpeJie ’bUX0Be NIPUBATHOCTH, TAKO U Yy NOTJIeAYy
3alUTUTe 0Jf arpecMBHe KOMYHUKaUuje. Llnsb paja jecte f1a, ca jefHe CTpaHe, yKaxe
Ha yJIOT'y KOjy OBe Mpe>ke MMajy Ha JipylITBEHEe TOKOBe U 06JIMKOBakbe MOJIEPHE KOMY-
HUKallMje, Kao U [1a, ca pyre CTpaHe, yKaxke Ha U3a30Be peryJaluje Koje ApylLITBeHe
MperKe Hoce y 06J1acTH IPUBATHOCTH U OJITOBOPHOCTH 32 06jaBJ/beHU caApkaj. OBakaB
npucTym omoryhaBa cBeo6yXBaTHY aHAJIU3Y APYIITBEHUX MPEXKa, IITO je K/bYUHO 3a
pasyMeBame lbHX0BOI KOMIIJIEKCHOT YTULAaja HA JPYLITBO U [I0jeAUHLIE.

K/by4yHe peum: pylITBEHEe MpeXe, KOMyHHKaIlMja, IpaBHU OKBUP, IPHUBATHOCT,
O/ITOBOPHOCT.
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SOCIAL MEDIA NETWORKS IN THE DIGITAL AGE:
INTERACTION, ACTIVISM AND LEGAL FRAMEWORK

Social media networks have become an integral part of each individual’s life, playing
a crucial role in connecting people worldwide and facilitating the sharing of ideas,
experiences, and interests. They also serve as platforms for activism and promoting
social change, empowering users to raise awareness about important issues and col-
laborate toward achieving positive societal goals. Yet, the role of social media networks
in diminishing of the clear boundaries between the public and the private sphere also
entails certain negative implications, such as privacy infringements, dissemination
of unverified information, spread of hate speech and violence. This inevitably points
to the need for enhanced critical thinking and media literacy in the digital age. The
paper will explore the impact of social media networks across various media domains,
spanning from journalism and marketing to political campaigns. It will also discuss
the legal framework governing social media network operations and user protection,
addressing concerns related to privacy violations as well as hostile discourse. The
paper aims to explore the role of social media in shaping social developments and
modern communication, while also addressing regulatory challenges in the domain
of privacy and content responsibility. This approach enables a comprehensive analy-
sis of social media, which is crucial for understanding their diverse effects on society
and individuals.

Keywords: social media, communication, legal framework, privacy, responsibility.
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HAPO/IHA HHHULIHJATHBA KAO ObJ/IUK HEIIOCPE/IHE
AEMOKPATHJE Y CABPEMEHOM IIPABY H
IIPABHOM CHCTEMY PEIIYBbJIHKE CPBHJE

HemnocpenHa feMokpaTHja je LONyHA UK KOPEKTUB NTPeJiICTaBHUYKE JleMOKpaTHje.
YnpKoc OKOJIHOCTH [Jla 0Baj BUJ leMOKpaTHje gonpuHocu BeheM yyenthy rpabanay
BpLIEHY BJIACTH, Y TEOPHU]jU NTOCTOJU HecCJaramke 0 leroBoj NpupoAu U 3Havajy. I[lo
NONYJIapHOCTH, U3/1Bajajy ce 1Ba OCHOBHA 00JIMKa HENOCpe/iHe leMOKpaTHje - pede-
peHAyM M HapOJHa MHUILMjaTUBa, a Yy YIIOPpeJHOM IIPaBy je IIMPOK PAclIOH MoJeJa
OBUX MHCTUTYLHja ¥ pa3JM4UTa npakca. [lo npaBu/sy, 0BU MexaHU3MHU Cy rapaH-
TOBAHHU HAjBUIUUM MPAaBHUM aKTOM M PUMEY]Y Ce V JIOKAJHUM caMoylpaBaMa U
Ha LleHTpaJIHOM HUBOY. 3a pa3JiuKy of pebepeHiyMa, HAPOAHOM UHUIUjaTUBOM Ce
nokpehe nocTynax 3a JJOHOLIEHE UJIA U3MEHY IPABHOT aKTa UJIM NOJIUTHUUYKE OZlJIyKe.
Y nocsiejlUX HEKOJIMKO ro/iMHa, y BeheM 6pojy eBponckux 3eMasba npuMehena je TeH-
JleHI|Mja Ka apupMalMju MHCTUTYTa HellocpeJiHe IeMOKpaTHje, ca LiUJbeM Jia pej-
CTaBHUYKA TeJla UJIU GUpayy OJ1y4yjy 0 pa3IMUUTUM NMTakbuMa U3 06J1aCTH jaBHe
NOJIMTHUKE KOje Cy IPeTX0AHO rpahaHu JUPEKTHO Npei0xKuu. [[paBo Ha moJHoOLIEHke
Hapo/iHe HHUIMjaTHUBe 3ajeM4eHo je YcTaBoM y Peny6sunu Cpb6uju. HakoH moHo-
mewa 3akoHa o pepepeHiyMy U HapoAHOj uHuLMjaTusy (3PHY, 2021) ynanpebeH je
NpaBHU OKBUP 3a 0/ip:KaBame pedeperyMa v cipoBohere HapogHe UHUIUjaTUBE.
Bsiaza je foHes1a M nponuc KojuM ce oMmoryhaBa npuKyI/bakbe rj1acoBa eJ1eKTPOHCKUM
nyTeM (eJIeKTPOHCKA HapOAHA MHULIUjaTHBA). 360T PECTPUKTUBHUX OrpaHUYEHA Y
pa3fo06Jby Baxkerwa NPeTX0/JHOT 3aKOHA, HapOoAHe UHUIUjaTUBe Cy 61Jie peTKO NoJ-
HOLIeHe, ay IJIeHyMy HUCYy pa3dMaTpaHe y HapoaHoj ckynumtunuy. To ce joroguJo ca
WHULUjaTUBOM O IPpOMeHHU 6poja nocysanuka y HapoHoj ckynutuau. Mehytum, oBy
CyAOUHY je L0oKMBeJla U MHULMjaTUBA [ja Ce TPajHO 3ab6paHU HCKONaBamwe JUTHUjyMa
WJv 60pa HAaKOH cTynamwa Ha cHary 3PHU. Ha iokasiHOM HUBOY, Takohe, NOCTOjU Tpa-
JUIMja MTHOpUCAakba MHCTUTYTA 10/ HA3UBOM rpahaHcka nHunMjaTusa. Koprucrehu
OBe pUMepe 3aK/byuyjeMo Jla yHanpehewe epUKacHOCTH KopUllhewha UHCTUTYTa
HelnocpeJHe JleMOKpaTHje HUje yCJ0B/bEHO CAaMO KBAJUTETOM IPaBHUX HOpMH, Beh
Y NOJIUTUYKUM U JPyLITBEHUM NPeTIOCTaBKaMa.

K/by4He pe4H: CyBepeHOCT, yCTaB, IpeACcTaBHUUKA JleMOKpaTHja, pedpepeHyM,
neTHIMja, yCTaBOTBOPHA MHUIMjaTUBA, 3aKOHO/laBHAa MHULMjaTHBa, U360pHO IIpaBo,
rpabaHcka MHULMjaTHUBA, IOKaJHa CaMOyIpaBa, eJJeKTPOHCKAa Hapo/iHa MHUIMjaTHBa.

45



MEBYHAPO/IHA HAYYHA KOH®EPEHLIUJA ,,[IPABHU [TIPUHLIUIIA Y CABPEMEHOM ITPABY” | 2024.

Mijodrag Radojevié, LL.D.,

Research Associate,

Institute for Political Studies, Belgrade,
Republic of Serbia

PEOPLE'S INITIATIVE AS A FORM OF DIRECT
DEMOCRACY IN MODERN LAW AND THE LEGAL
SYSTEM OF THE REPUBLIC OF SERBIA

Direct democracy is a supplement or corrective to representative democracy. Despite
the fact that this type of democracy contributes to a greater participation of citizens in
the exercise of power, there is disagreement in theory about its nature and importance.
According to their popularity, two basic forms of direct democracy stand out: a refer-
endum and a people's initiative. In comparative law, there is a wide range of models
of these institutions and different practices. As a rule, these mechanisms are guaran-
teed by the highest legal act and are applied in local governments and at the central
level. Unlike a referendum, a people's initiative initiates a procedure for adopting or
amending alegal act or political decision. In the last few years, a tendency to affirm the
institute of direct democracy may be observed in a large number of European coun-
tries, for the purpose of ensuring that representative bodies or voters decide on issues
in the field of public policy that were previously directly proposed by citizens. The
right to submit a popular initiative is guaranteed by the Constitution of the Republic
of Serbia. After the adoption of the Referendum and People's Initiative Act (2021), the
legal framework for holding referendums and implementing people's initiatives was
improved. The Government also passed a regulation enabling the collection of votes
electronically (electronic popular initiative). Due to restrictions during the validity
period of the previous law, people's initiatives were rarely submitted, and those in
the plenum were not discussed in the National Assembly. At the local level, there is
a similar tendency of ignoring of the institute called civic initiative. Based on these
examples, it is concluded that the improvement of the efficiency of using the institute
of direct democracy is not only conditioned by the quality of legal norms but also by
political and social assumptions.

Keywords: sovereignty, constitution, representative democracy, referendum, petition,
constitutional initiative, legislative initiative, electoral law, citizens’ initiative, local
self-government, electronic popular initiative.
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RAZVOJ NACELA DOSTAVE PODATAKA ,, SAMO
JEDNOM” U EUROPSKOJ UNIJI

Nacelo dostave podataka ,samo jednom” predstavlja promjenu paradigme u funkci-
oniranju drzave i njenih tijela, omogucavajuci stranci u postupku da podatke dostavi
samo jednom, uz obvezu tijelima vlasti da medusobno razmjenjuju podatke koje posje-
duju. Pojava nacela je posljedica digitalne transformacije drustva, a koja je utjecala ne
samo da se podaci digitaliziraju ve¢ i da se digitalnim putem moZe istima pristupiti
bez ikakve direktne komunikacije medu tijelima. Stoga su drzave Clanice, a i drzave
kandidatkinje Europske unije, stvorile vlastiti zakonodavni okvir nacela dostave poda-
taka ,samo jednom” koji predvida medusobnu razmjenu podataka. Medutim, zakonski
okviri drzava predvidaju isklju¢ivo suradnju medu tijelima unutar same drzave, zane-
marujudi prekogranicne aktivnosti i postupke. U jednom od E-savjetovanja Europske
unije s gradanima, 80% ispitanika je istaknulo da je ponovna dostava podataka jedan
od glavnih prepreka u obavljanju prekograni¢nih aktivnosti. U radu autori analiziraju
povijesni razvoj koncepta nacela ,samo jednom” unutar Europske unije. Iz rezultata
provedenog istrazivanja vidljivo je da je Europska unija pocetno kroz razne deklara-
cije istaknula vaznost razvoja nacela ,samo jednom” na razini Europske unije, da je
daljnji razvoj nacela iSao kroz razne projekte financirane u okviru programa ,Obzor
2020”, a da je klju¢na tocka napravljena usvajanjem Uredbe o jedinstvenom digital-
nom pristupniku koja osigurava primjenu ovog nacela. Zaklju¢no, autori analiziraju
polje primjene predmetne uredbe s aspekta predmetnog nacela i dolaze do zakljucka
da ista ima poprili¢no ograniceno podrucje primjene i da ¢e razvoj EU prava sigurno
i¢i u smjeru prosirivanju primjene nacela i na druge prekograni¢ne postupke.

Kljuéne reci: nacelo dostave podataka ,samo jednom” (only once), interoperabilnost,
Uredba o jedinstvenom digitalnom pristupniku.
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DEVELOPMENT OF THE ONCE ONLY PRINCIPLE
IN THE EUROPEAN UNION

The Once Only Principle represents a paradigm shift in the functioning of the state and
its bodies, enabling a party to the proceedings to submit data only once, and obliging the
authorities to mutually exchange the data they possess. The emergence of this principle
is a consequence of the digital transformation of society, which affected not only the
digitization of data but also that such data can be accessed digitally without any direct
communication between state bodies. Therefore, the EU member states and candidate
states have created their legislative framework, the Only Once Principle System, which
provides for the mutual exchange of data. However, these legal frameworks exclusively
provide for cooperation between bodies within the state itself, ignoring cross-border
activities and procedures. In one of the EU's e-consultations with citizens, 80% of the
examinees pointed out that redelivery of data is one of the main obstacles to their
cross-border activities. In this paper, the authors analyze the historical development
of the concept of the Once Only Principle within the EU. The results of the conducted
research show that initially the EU emphasized the importance of the development of
the Once Only Principle at the EU level through various declarations, that it was further
developed through various projects financed within the framework of the "Horizon
2020" program, and that the major step was taken by the adoption of the Regulation
on a Single Digital Gateway, which ensures the application of the Once Only Principle.
In conclusion, the authors analyze the field of application of the Single Digital Gateway
Regulation from the aspect of the Once Only Principle, concluding that it has a rather
limited scope of application and that the development of EU law is most likely to pro-
ceed in the direction of expanding the application of the Once Only Principle to other
cross-border procedures.

Keywords: Once Only Principle, interoperability, Single Digital Gateway Regulation.
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HU3BOP CYJHJA YCTABHOI CY/IA KAO T'APAHLIH]JA
YCTABHOCY/ICKE HE3ABUCHOCTH

Y cuctemy BJ1acTU 3aCHOBAaHOM Ha IPUHLMITY [TOZleJie MU PABHOTEXe BJIACTH, YyCTaBHU
CyJi ce cMaTpa caMOCTaJ/JIHOM M He3aBUCHOM ycTaBHOM BJjaurthy. HezaBucHOCT ycTaB-
HOT CyJia [10/jpa3yMeBa ¥ He3aBUCHOCT Her0BUX YJIAHOBA M TO KaKO OJf CBUX JPYTUX
HOCHOLA BJIACTH, TAKO U 0/} CAMHUX JAP>KaBHUX OpraHa KojU Cy y4eCTBOBAJIU Y BbUXO-
BOM H360py. U360p cyAuja ycTaBHOT Cy/a je/iHa je 0Jf HajBaX>KHUjUX rapaHIiyja lberope
He3aBUCHOCTHU. OcUM Tora, U360p Cy/Mja yCTaBHOTI Cy/ia rapaHliMja je U 06e36ehema
HeroBor ojiropapajyher . jeruTuMuTeTa, O4yBakba berose PyHKIMje OJUTUYKN Hey-
TpaJiHe BJIACTH, Kao U U36opa inLa oArosapajyhux npdpecruoHa HUX U TMYHUX KBAJIU-
TeTa. Y pajy ce aHaJHU3UPajy yCJI0BH Koje CyAHje Mopajy Jla UCyHe Jja 61 o6aB/baJie
OBY Ba)XHY QYHKIIHUjY, pa3JIMIUTH MOJieJid U360pa, Kao U [y>)KUHA Tpajakba lbUXOBUX
MaHJaTa. AyTop Ha IOYeTKy pajia yKa3yje Ha pelllelkha OBUX NUTakha YIOPEAHO, 0K
ce y HacTaBKYy pajia ycMepaBa Ha paBuJia Koje npeJBuba Ycras Peny6.inke Cpbuje
u3 2006. roguHe. [ln/b ucTpakuBama jecTe Jla Ce Kpo3 aHa/M3y noctojehux ycras-
HUX U 3aKOHCKHUX 0JjpeJi0H APYTHUX 3eMaJba U lbUX0BO yIopehuBame ca peryj1aTHBOM
Hallle 3eMJbe fiohe 0 04roBopa Ha MU Tame KOjU je K/byd ONICTaHKa OBe HHCTUTYLHje
Kao He3aBHCHe, HeNPUCTpacHe, NOJIMTUYKHU HeyTpaJsiHe U npodecroHa/IHe BJIACTH.

K/by4He pedH: ycTaBHO CyZACTBO, U300p, HE3ABUCHOCT, YCTaBHU cyA Peny6nke
Cpb6uje.
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ELECTION OF CONSTITUTIONAL COURT JUDGES AS A
GUARANTEE OF CONSTITUTIONAL COURT INDEPEDENCE

In a system of government based on the principle of separation and balance of power,
the constitutional court is considered to be an autonomous and independent consti-
tutional authority. The independence of the constitutional courtalso implies the inde-
pendence of its members from all other power holders and from the state bodies that
participated in their election. The election of judges of the Constitutional Court is one
of the mostimportant guarantees of its independence. In addition, the selection of the
Constitutional Court judges is a guarantee securing its legitimacy, preservation of its
function as a politically neutral government, as well as the selection of persons with
appropriate professional and personal qualities. The paper analyzes the legal require-
ments that judges must meet in order to qualify for this important judicial position,
different election models, and the length of judicial mandates. After providing an over-
view of the comparative law solutions on this matter, the author focuses on the rules
provided in the Constitution of the Republic of Serbia (2006). The aim of the research
is to analyze the existing constitutional and legal provisions of other countries and
compare them with the provisions in Serbia in order to address the following ques-
tion: what is the key to the survival of this institution as an independent, impartial,
politically neutral and professional authority?

Keywords: constitutional judiciary, election, independence, Constitutional Court of
the Republic of Serbia.
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RESTRICTIONS TO THE PRINCIPLE OF PUBLICITY IN
POLISH JUDICIAL PROCEEDINGS UNDER CIVIL LAW

The need for publicity in the operation of courts of law and other entities responsible
for discharging public duties should not trigger any dilemmas nowadays. As one of the
fundamental procedural rules, the principle of publicity is deeply rooted in Polish law.
Itis considered to be the basic safeguard for securing proper and impartial justice, and
due access to courts. It has been legitimated under Article 45 (§ 1) of the Constitution
of the Republic of Poland, pursuant to which everyone has the right to a fair and pub-
lic hearing, without undue delay, by a competent, independent, and impartial court of
law. The mechanism is regulated in systemic legal provisions on the organisation of
justice, as well as in the Civil Procedure Code. There is a presumption that court hear-
ings should be public, and that the adjudicating court should hear civil cases in trial.
Only a special norm shall authorise a court of law to pass rulings in camera. While the
nature of the principle of publicity is not absolute, it has been formally and universally
accepted that the rule shall be subjected to no restrictions in judicial proceedings.
Contrary to the above, changes to Polish procedural law over the years have resulted
in a condition where the exception has become a de facto rule. Currently, there are
options of adjudicating with the publicity principle set aside, not only with regard to
formal or procedural matters but also regarding the case merits, e.g. in case a court
has concluded (in view of all allegations and requests for submitted evidence) that
trial proceeding shall not be necessary. This paper aims to present the evolution of the
principle of publicity in judicial proceedings in Poland, as a kind of warning to other
states against the risk of undermining the essence of this principle despite the formal
preservation of this standard on systemic and statutory levels alike.

Keywords: principles of judicial proceedings, principle of procedural openness, closed
sessions.
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OI'PAHHYEHA HAYEJIA JABHOCTH Y
I10/bCKOM I'PABAHCKOM IIOCTYTIKY

Y caBpeMeHOM CBeTY, jaBHOCT Y paJy Cyl0Ba U APYTUX OpraHa Ha/lJIeXXHUX 33 BpLIEHe
jaBHUX oBJalihewa He 64 TpebaJsio Ja u3a3uBa 6UJI0 KakBe HegoyMulle. Kao jegHo
0/l OCHOBHUX IIPOLIECHUX HayeJia, HayeJ 0o jaBHOCTH NMOCTYIKa je y60KO YKOpeHEeHO
y 0JbCKOM npaBy. CMaTpa ce Aa 0Baj NIPUHLMI NpeACTaB/ba OCHOBHU MeXaHU3aM
3alITUTe NPAaBUYHOCTH U HENPUCTPACHOCTH NOCTYIKA, Ka0 U MPUCTYyNa npasocybhy.
[IpeMa usany 45 ctaB 1 YcTaBa Peny6suke [loJbcke, cBako UMa NPaBo Ha NPaBUYHY
Y jaBHY pacnpaBy, 6e3 HellOTPeOGHOT o/ larama, peJ, Ha/JjJIe)KHUM, He3aBUCHUM U
HenpucTpacHUM cyfoM. OBaj MexaHM3aM je peryJMcaH y CUCTEMCKUM ozpejbama
3akoHa 0 opraHu3anuju npasocyha, kao u y 3aKoHHUKY 0 IapHUYHOM IOCTYnKy. [IpeT-
NIOCTaBKa je Jla CyACKe pacnpaBe Tpeba Aa 6yAy jaBHe, U Aa cyJ, Tpeba Ja pa3Mmarpa
rpabaHcke cnopoBe Ha pOYMILTY OTBOPEHOM 3a jaBHOCT. OAJIYKY O UCKJby4Yemy jaB-
HOCTH (Tj. pacnipaBH Koja je 3aTBOpEHA 3a jaBHOCT) Cy/i MOXe JJOHETH caMo y CJly4aje-
BMMa KOjH cy npe/iBUheHH 3aKOHOM. Mlako HaueJ10 jaBHOCTH TOCTYIKA HUje allCOJIY THO,
yHUBep3aJHo U popMaJIHONpPABHO je npuxBaheHo /1a 0BO Havyeso Hehe 6UTH IpeAMeT
orpaHuYera y CyJCKHUM NocTynuuma. MehyTum, usMeHe y No/bCKOM rpahaHckoM
NOCTYIKY Cy IOCTeNeHO JoBeJle Cy J10 TOra /ia je u3y3eTak NocTao de facto npaBuJo.
TpeHyTHO, IOCTOje 3aKOHCKA pellewa KOja UCKJbY4Y]jy NPUMEHY IPUHLUIIA jaBHO-
CTH, He caMo [I0BOJIOM O/iJ1y4rBamwa 0 $OpMaIHUM UJIM IPOLIeCHUM NUTamrUMa Beh
Y y norJely MEpUTyMa, HIIpP. y CAy4ajy Aa CyJ 3aK/by4H Ja TJIAaBHU NIOCTYNAK HUje
noTpebaH (c 063MpoOM Ha IpeJloueHe HaBO/le U 3aXTeBe 3a JloCTaB/bame Jokasa). OBaj
paji MMa 3a L\1Jb ia TpeJiIcTaBY €BOJIYLIMjy IPUHIMIA jaBHOCTH y Tpa)aHCKONPaBHUM
noctynuuma y Ilosbckoj, tTo 6u Tpebasio fa NOCaAyXKHU Kao HeKa BPCTa YIo30perha
JAPYTHM Jip>KaBaMa Ha NOTEHLMjaJIHy OIIACHOCT OJ IOJ|pUBaka CyLITUHE OBOT IPUH-
nuna ynpkoc ¢opmajHOM 04yBaky CTaHAAp/a Kako Ha CUCTEMCKOM HUBOY TaKo U
Ha HUBOY MH/UBHU/yaJTHUX 3aKOHA.

K/by4yHe pe4yu: Hayesia Cy/ICKOT NOCTY KA, HA4€eJI0 OTBOPEHOCTH MOCTYIKa, 3aTBO-
peHe ceZiHUIIE.
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IIOCJEAHLE /IBOCMUC/IEHOI PETY/IUCAHA ITPABA
YI'OBOPHOTI 3A/10TA Y MAKE/JOHCKOM CTBAPHOM IIPABY

[IpaBo yroBopHOr 3aJi0ora peryJiucaHo je moce6HUM 3aKOHOM y NMPAaBHOM CUCTEMY
CeBepHe Makeponuje oz 2003. roauHe. Te roiuHe je ycBojeH noce6aH 3aKOH O yro-
BOPHOM 3aJ10r'y. 3aKOH 0 YTOBOPHOM 3aJI0Ty CaJIp>KU ieTa/bHe oJipefioe y Be3u ca CTH-
LJalkeM U peaJsiu3alidjoM IpaBa yroBopHor 3aJjora. OBaj noce6aH 3aKoH UMa 3a LiUJb
Jla HAZIOKHAAW HeJJOCTaTaK oZpei6e 0 MpaBy YTOBOPHOT 3aJ10ra y OCHOBHOM 3aKOHY
0 BJIACHULUTBY U IpyTrUM CTBAapHUM NpaBuMa. MehyTuM, perynucame npaBa yroBop-
HOT 3aJ/10ra y Toce6HOM 3aKOHY je JoKa3aHO HEeJJOBOJbHO U Y oA peheHuM cuTyanujama
Hea/leKBaTHO 3a NIPHMMEHY y IIPaBHOj MPAaKCU. 3aKOH 0 YTOBOPHOM 3aJIOTy CaApKHu
JIBOCMUCJIEHE oZipe/iOe Koje JOBOJle y MUTakbe MPAaBHY CUTYPHOCT Y BpIlewmhy NpaBa
3aJI0’KHOT OBEPUOLLA U 3aJI0XKHOT AY>KHUKA. HekuM ofipeib6amMa KpLIM ce MPUHIUI
jeJHAaKOCTH CTPaHAKa Y KOPUCT 3a/I0°KHOT IOBEPUOLIA, a HA YIUTP6 MpaBa 3a/103KHOT
Ay>KHUKa. TOKOM KpUTHUYKe aHaJ/M3e JBOCMHUCJEHOT peryjrcata npaBa yroBop-
HOT 3aJ10Ta, 0Baj paj he mokasaTu Zja ce 3aKOHO/aBall ONPe/IeTH0 32 PECTPUKTUBHY
Y TIOMaJI0o KOHTPOBEP3HY peryjaTUBY KOjy caBpeMeHU NpaBHU CUCTEMHU Texe Ja
HamycTe.

KJby4He pe4yM: MMOBYHA, yTOBOPHHU 3aJ10T, CTBapHO NpaBo, CeBepHa MakeoHHja.
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CONSEQUENCES OF AMBIGUOUS REGULATION OF THE RIGHT
OF CONTRACTUAL PLEDGE IN MACEDONIAN PROPERTY LAW

In the legal system of North Macedonia, the right of contractual pledge has been regu-
lated since 2003 by a special (subject-specific) legislative act which includes detailed
provisions on the acquisition and application of the right of contractual pledge. The
Contractual Pledge Act (2003) was intended to compensate for the lack of provisions
on the right of contractual pledge in the basic Ownership and other Real Rights Act.
However, the regulation of the right of contractual pledge in the Contractual Pledge
Act has proven to be insufficient and, in certain situations, inadequate for application
inlegal practice. The Contractual Pledge Act contains ambiguous provisions which call
into question the legal certainty in exercising the rights of the pledge creditor and the
pledge debtor. Some provisions violate the principle of party equality in favour of the
pledge creditor, at the detriment of the rights of the pledge debtor. The authors pro-
vide a critical analysis of the ambiguous provisions on the right of contractual pledge
in order to demonstrate that the Macedonian legislator has opted for restrictive and
somewhat controversial regulation that contemporary legal systems tend to abandon.

Keywords: property, contractual pledge, real property law, North Macedonia.

56



CECHJA 3A TPAHAHCKO ITPABO

Ipodp. dp Jejan Muykoeuh, UDK: 347.61/.64(497.7)
PedosHu npogpecop,

Ipasnu pakyamem ,JycmunujaH [psu”,

Yuusepsumem ,,Ce. Kupua u Memoduj”y Ckonsmy,

IIpocp. op AHzen Pucmos,

PedosHu npogpecop,

IIpasHu ¢pakyamem ,,JycmuHujaH [psu”,
YHusepaumem ,Ce. Kupusa u Memoduj” y Ckonsvy,
Penybauka Cesepra MakedoHuja

HAJ3HAYAJHHJE PE®OPME IIOPOJUYHOI IPABA
IIPEJIBUBEHE Y HALIPTY TPABAHCKOI' 3AKOHHUKA
PEINYB/IMKE CEBEPHE MAKE/IJOHHJE

KoMucuja 3a uspaay 'pabanckor 3akoHuka Peny6sinke CeBepHe MakeZoHuUje
je npunpemusia Hanpt 'pahaHckor 3akoHUKa y KOMe je 4eTBPTHU Jieo nocBeheH
pery/vcamy N0OpoJUYHOIPaBHUX 0iHOCA. AyTOpPU pa3MaTpajy Haj3aHayajHuje pedpopme
y MOPOJAMYHOIIPAaBHUM OJJHOCKMA, Ca TOCEGHUM OCBPTOM Ha IPOMEHE Y peryaHUcaby
BaHOpayHe 3ajegHule. HagpT pahaHckor 3akoHuKa npeaBuba Ba BU/ja BaHOpauHe
3aje/iHH1le: perUCTPOBaHAa U HeperucTpoBaHa 3aje/JHUILA. Y pajAy ce aHaJU3UPajy
Y 3HauyajHe M3MeHe Yy POAUTEe/bCKOM IpaBy. [Ipe cBera ce TEPMUH POJUTE/HCKO
[IpaBO 3aMeyje TEPMUHOM poJuTes/bCcKa oAroBopHocT. [lopen Tora, npeaBuba ce
eKCIVIMIUTHO 3aje JHUYKO BpIlerhe POJUTE/bCKUX OZITOBOPHOCTHU M HAKOH Pa3Bo/a
6paka. [IpegBubene HoBuHe y HaupTy ['pabaHckor 3akoHUKa cy 3a6paHa GU3UYKOT
KaXKibaBaka Jielle 0/l CTPaHe POAUTEIbA, KA0 U YBODebe U peryncame POJUTE/bCKOT
IJIaHa Yy KOMe ce JileTa/bHO peryJiuliie CBe NocjaeAulie pa3Bojia 6paka. 3HauajHe HOBUHE
cy 4 yBohemwe HaveJsia HajObo/ber UHTepeca JeTeTa, Kao M IpaBo JeTeTa Jia Kaxe
CBOje MHUIIJ/beHEe Y CBUM MOCTYMNIMMa y KOjUMa Cce pelllaBa O lberoBMM IpaBUMa U
HHTepecuMa. Besnke mpomeHe cy npeiBuheHe U y pery/vMcamy UMOBHHCKHUX OJTHOCA,
HapO4yMTO y NOrJiely NOrJIe/ly peryaucamma CTUlamka NocebHe U 3ajeJHUYKe HMOBHHE
6payHUX napTHepa. AyTopy, Takobhe, pa3MaTpajy yBohemwe 6padHOr yroBopa, Kao
U werose 6uUTHe ocobuHe. Ha Kkpajy, ayTopu aHaJ/u3Upajy IpoMeHe y 06J1acTH
H3/ip>KaBama Jiele U yBohemwe noce6Hor GpoHia 3a nyahamwe aJuMeHTalLyje.

Ksby4yHe peum: Hauprt 'pabaHckor 3akoHnka CeBepHe MakeoHHUje, BaHOpayHa
3aje/JHULA, OpayHU yroBOP, Haye 0 Haj6o/ber HHTepec JieTeTa.
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THE MOST SIGNIFICANT FAMILY LAW REFORMS IN
THE DRAFT CIVIL CODE OF NORTH MACEDONIA

Chapter 4 of the Draft Civil Code of North Macedonia, as prepared by the Draft Com-
mission, regulates family law relations. In this paper, the authors examine the most
significant changes in family law relations, with specific reference to the regulation
of extramarital union (cohabitation). The Draft Civil Code envisages two types of ex-
tramarital unions: registered and unregistered cohabitation. The paper also analyzes
significant changes in parental rights. First, the term parental right is replaced by the
term parental responsibility. Second, the Draft Code explicitly envisages joint cus-
tody and exercise of parental responsibilities after divorce. Another significant nov-
elty is the prohibition of corporal punishment of children by parents. The Draft Civil
Code also introduces the parental plan and regulates all the consequences of divorce
in detail. Other significant novelties include the introduction of the principle of the
best interests of the child, as well as the right of the child to express his/her opinion
in all proceedings concerning the rights and interests of the child. Major changes are
envisaged in the regulation of property relations, particularly in terms of regulating
the acquisition of separate property and common matrimonial property of married
partners. The authors also analyze the introduction of the marriage contract and its
essential features. Finally, the authors examine the amendments on child maintenance
and the introduction of a special fund for the payment of alimony.

Keywords: Draft Civil Code of North Macedonia, extramarital union, marriage con-
tract, the principle of the best interest of the child.
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IIPHHIIHUII PABHOIIPABHOCTH CBOJHHE H O/IPKA]

CTBapu Koje ce Hasa3e y af;MUHUCTPATUBHOM peXXHUMY — IPUPOJHA GOraTCTBA, He
MOr'y 6UTHU 0bjeKT Jip>KaBHUHEe, Ila CAMUM THM HUTH CTULakba CBOjUHE oA prKajeM. Ha
OBHUM CTBapuMa ce He MoXe cTehu cBojuHa o/iprkajeM, jep y3yprnupamwe GpaKkTUUKe BJa-
CTH HeMa KapaKTep JAp>KaBUHE U He y>KMBa OCHOBHA /IejCTBa Jip>KaBUHE — 3aLITHUTY U
oZpxaj. MehyTum, noctoje u ofipeheHa jo6pa y jaBHOj CBOjUHH HAa KojuMa cy Moryha
CTULAba IpaBa CBOjUHE A U CTULAbe O/IPXKajeM Kao M3pa3 yCTAaBHOT NPUHIMIA
PaBHONPABHOCTHU CBUX 00JIMKA cBOjuHe. Yi1. 86 YcTaBa Peny6snke Cpouje uz 2006.
npeaBuba: ,JeMue ce npuBaTHA, 3a/py>KHa U jaBHA cBOjuHa. CBU 06GJIMIU CBOjHHE
UMajy jelHAKy NmpaBHY 3amTUTy”. Paau u3jeaHadyaBamba CBOjuHe U MoTpebe 3a
yckyaahuBameM GaKTHUUKOr M IPAaBHOT CTakba Ny TEM OZIpKaja, jyHa 1996. roguHe je
4. 9 3aKOHA 0 OCHOBaMa CBOjUHCKONPABHUX OJJHOCA U3MeeH U IpeABUDeEHO je 1a
,PU3n4Ka 1 npaBHa JiMlla MOT'Y UMaTH MPaBO CBOjUHE W HA MOjeJUHUM J06puMa y
OMILITOj yIOTPe6bU U Ha IPaJiICKOM rpa)eBUHCKOM 3eMJbULITY, ¥ CKJIAAY Ca 3aKOHOM,
Kao ¥ Ha liyMaMa U1 LIyMCKOM 3eMJ/bULITY - y TPpaHuLlaMa yTBpheHrnM 3akoHOM”. [IpeMa
TOME, 0Ba 106pa MAKO y PEXXUMY jaBHe CBOjUHE, MOTY GUTH MpegMeT Ap:KaBUHE, a
CaMUM THM U Jip>KaBUHCKe 3alITUTE U oJip>kaja. Tok poka 3a ofjp>kaj 3a CTUL A€
CBOjUHE Ha CTBapUMa y Ip>KaBHOj CBOjUHU Ce pauyHa HajpaHuje o/ 4. jysia 1996.roa.
To 3Haum fa ce poxk oz 20 roguHa 3a BaHpeJHU O/ip>Kaj Ha CTBapMMay jaBHOj CBOjUHH,
Y3 CaBeCHOCT Jp>KaBUHe TOKOM pOKa OJip»aja, MOrao 3aBpLUIUTH HajpaHUje Y jyany
2016. roguHe. Paj ce 6aBU aHaJIM30M PAaBHUX MOCJeJULA OBE U3MEHE U JUjieMaMa
HBerose IpuMeHe Ko/ 0paja.

K/by4yHe peuyu: 06JIMIIM CBOjUHE, jaBHA A00PA, 0JIp»Kaj, pOK oJiprKaja, mpupadyHa-
Bame poKa.
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THE PRINCIPLE OF EQUALITY OF OWNERSHIP
AND ACQUISITIVE PRESCRIPTION

Property in the administrative regime of public ownership, such as natural resources,
cannot be the object of possessio. Ownership of such property cannot be aquired by
praescriptio because the usurpation of the property object does not have the character
of actual possession; thus, it does not enjoy the legal protection and there is no possibility
of acquiring ownership by means of acqusitive prescription. However, there are also
certain goods in public ownership where the acquisition of ownership rights is allowed,
including the acquisition of ownership by praescriptio. This possibility is an expression
of the constitutional principle of equality of all forms of ownership. Article 86 of the
Constitution of the Republic of Serbia (2006) provides: "Private, cooperative and public
ownership is guaranteed ... All forms of property shall enjoy equal legal protection”.
In order to equate the ownership right and the need to harmonize the de facto and de
iure situation through praescriptio, in June 1996, the legislator amended Article 9 of
the Act on the Foundations of Proprietary Relations, which provided that: "Natural
person and legal entities may have the right of ownership on certain goods in general
use and on city construction land, in accordance with the law, as well as on forests and
forestland - within the limits established by the law". Therefore, although these public
goods are in the public ownership regime, they may be the subject matter of possession
and may, consequently, be subject to legal protection and acquisitive prescription. The
time limit for the acquisitive prescription of ownership over a public/state-owned
property started running from 4 July 1996. Considering the 20-year limitation period
prescribed for extraordinary prescription on assets in public ownership, including the
conscientious (bona fides) possession during the prescription period, it means that
the prescription period ended in July 2016 at the earliest. The paper analyzes the legal
consequences of this legislative change and the dilemmas arising from its application
in acquisitive prescription.

Keywords: ownership, public goods, praescriptio, acquisitive prescription period,
accessio.
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AKTYE/IHH TPEH/IOBH Y PA3BO]Y
IIPHHIIHUIIA HACJIEJJHOT IIPABA

CBaka mpaBHa rpaHa y NIpaBHOM CHCTeMY UMa TeMeJsbHa IPaBUJIa, Heje BOAU/be, Ha
KOjrMa je u3rpabeHa ieJIOKyTHa KOHCTPY KL Mja IPaBHUX HOPMHU KOje je UMHe, a KojuMa
ce peryJuiie HU3 CPOAHUX BPCTa oApeheHux ApyITBEeHUX ofHOca. HacieqHo paBo
Kao Jieo nopojule rpahaHcKor npaBa He O/CTyINa O TOra ¥ CBOja OCHOBHA HayeJia
npujarohaBa OCHOBHUM NpHUHIUINKMA IpabaHcKor npaBa, 3axTeBMMa IIpaBHe Tpa-
JMILHYje, ajy ¥ noTpebaMa ApyLITBa y o4roBapajyheM neprosy berosor pasnoja. ¥
I'pabanckom kogiekcy Peny6.inke @paHiycke, aesny noceeheHoM yctaHoBY Hacaehu-
Bawy,y pabaHckoM kozekcy Pycke @enepanuje, 1es1y KOjUM Cy peryJ/iMcaHy HacJae[-
HONPaBHU OZIHOCU U ¥ 3aKOHY 0 HacsiehuBamwy Peny6srke Cpbuje oCHOBHA HaveJia
HacJle/JHOT IpaBa pacnopeheHa cy y pa3/IMuYMTUM Jie/I0BUMa 3aKOHCKUX TEKCTOBA, IITO
JleJIOM 0TeKaBa ’bUXOBO NPOHAaJIAXKehe U I0Be3UBakbe y jeIHY IPaBHO-JIOTUYKY MHUCa-
OHy L|eJIMHY, 1a CAMUM THUM U BbUXOBY IPUMEHY y Ipakcu. Y paay, cay»xehu ce npas-
HO-[JOTMAaTCKHUM, HOPMAaTUBHO-IPAaBHUM, YIIOPeJHO-IPABHUM U UCTOPUjCKO-TTPABHUM
MeTO/0M, YNHHUMO NOKY1Iaj 1a, KPO3 IPU3MY 3aKOHCKHUX pelleha, TEOPUjCKUX CXBa-
Taka U CTAaBOBA Cy/ICKe [TpaKce, YTBPAMUMO OCHOBHA HayeJia caBpeMeHOT GppaHLYCKOT,
PYCKOT M CPIICKOT HacJIeJHOT [IpaBa, aHaJIM31upaMo UX U carjielaMo lbUX0B CMHCA0 U
JloMalllaj y peryJjaucamy HacjaeJHOIIpaBHUX oAHOoca. Byayhu fa cy dpaHuycky, pycku
Y CPIICKU HacJleJHONPaBHU NPOMNKUCH |0 Ca/ia BUILle Iy Ta HOBEeJIMPAaHU, OBUM PaioM
noCe6HO KeJIMMO /1a OCBETJIMMO aKTyeJIHe TPEeH/I0Be Y pa3B0jy OCHOBHUX IPUHLIUIIA
HacJleJHOT IpaBa, Kako 61 ce yTBP/AMO AaJ/bU IpaBall pa3Boja HacJe HONPaBHe pery-
JIaTUBe Y OBHUM Jp>KaBaMa.

K/byuyHe peun: ppaHIyCKO TPaBO, PyCKO NPaBo, CPIICKO NPABO, OCHOBHU MPUHIUIH
HacJleIHOT MpaBa.
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CURRENT TRENDS IN THE DEVELOPMENT
OF SUCCESSION LAW PRINCIPLES

In alegal system, each branch of law has its fundamental rules, the guiding principles
which serve as the cornerstone for developing the entire structure of constituent legal
norms for regulating a range of related social relations. Being part of the civil law fam-
ily, succession law is no exception as it adapts its basic principles to the basic principles
of civil law, the requirements of the legal tradition, and the needs of society in a spe-
cific period of its development. As evident in the Civil Code of the Republic of France
(the partregulating succession relations), the Civil Code of the Russian Federation (the
part regulating succession rights), and the Succession Act of the Republic of Serbia,
the basic principles of succession law are envisaged in different parts of legal texts,
which makes them difficult to find and correlate in a legal and logical whole, and thus
aggravates their application in practice. Relying on the legal dogmatics, legal history,
normative law and comparative law methods, the paper examines the basic principles
of contemporary French, Russian and Serbian succession law through a prism of theo-
retic concepts, legal solutions and jurisprudence (stands of judicial practice). They are
analyzed in terms of their meaning and reach in regulating succession law relations.
Given the fact that French, Russian and Serbian succession law provisions have been
amended a number of times so far, this paper aims to cast more light on the current
trends in the development of the basic succession law principles in order to determine
a further direction of the development of succession law regulations in these countries.

Keywords: French law, Russian law, Serbian law, basic succession law principles.
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3AYCTAB/bAKE H3BPLIHOI [IOCTYIIKA 360I' 3ACTAPE/IOCTH
110 HOBUM U3MEHAMA 300 H 3H - PEIIIABAFE
BHIIEJENIEHH]JCKHUX IIPOBJIEMA U/IHU CTBAPARE HOBHX?

3acTapeJsioCT Kao NpaBHU HHCTUTYT UMa ONpaBJake U3 BUlle pasJiora. tbume ce
06e36ehyje npaBHA CUTYPHOCT cyb6jekaTa Y OKBUPY UMOBHHCKO-IIPABHOT IPOMETa.
OBaj MHCTUTYT OJIAaKIIABA IPAaBHY 3aIUTUTY AYKHUKA jep ocso6aha Ay>kHUKa 06a-
Be3e Jla ZloKake /Ja je oApeheHr 0JHOC KOjH je HAaCTao IIpe HEKOJIMKO rofiMHa pe3yi-
TUPAO0 YUHUA60M, IPECTA0 HA APYTY HAYUH UJIM HUje HacTao. MUHCTUTYT 3acTapeio-
CTH fieJlyje IPpeBEHTUBHO, NPUCUJ/baBajyhn HocHoOIa 1aTOT Cy6jeKTUBHOT TpaBa /ja y
3aKOHCKOM POKY TPa{{ lber0BO OCTBApUBakbe jep je y CyIPOTHOM HOCHJIALL, U3JI0KEH
OTIACHOCTH /1a TO IPaBO 3ayBeK U3ry6u. OCHOBHU MOTHB 33 OBO UCTPA’KUBabe CY Haj-
HOBHje U3MeHe 3aKOHA O 006/IMralMOHUM OJJHOCHMA U 3aKOHA O U3BPILIEHY, KOje He
perynuiy ko he ¥ Ha KOju HAYMH YTBPAUTH 3aCTapeIOCT NoTpakuBama. C 063upom
Jla HYU CYZ, HY U3BPLIMTE/b HUCY JYXKHHU [1a BOJle payyHa 0 3aCTapeJIoCTH I10 CayKoe-
HOj IY>KHOCTH, IIOCTABJba Ce MUTAaME KaKo he ce HACTYNUTH 3aCTapeJIOCT MOTPAXKHU-
Bamba 3a Koje ce BOAU IOCTYNAK U3BplLIeka? Y TOM KOHTEKCTY, IpeJMeT aHAJIU3eE je
NpaKTUYHa IpUMeHa 3aKOHCKUX pelllewa U IpeAJIoT HOBUX pelllewa de lege ferenda.

K/byuyHe peuu: 3acTapesiocT, 06yCTaB/bakbe U3BPUIHOT OCTYIKA, U3BPIIUTED, CY/I.
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TERMINATION OF THE EXECUTION PROCEDURE DUE
TO OBSOLESCENCE UNDER THE LATEST AMENDMENTS
TO THE ORA AND THE EA: SOLVING DECADES-
OLD PROBLEMS OR CREATING NEW ONES?

Obsolescence as a legal institute is justified by several reasons. It ensures the legal cer-
tainty of legal subjects within the property-law transactions. It facilitates the legal pro-
tection of the debtor by releasing the debtor from the obligation to prove, for example,
thata certain relationship (which arose several years ago) resulted in performing the
obligation, ended in another way, or did not occur at all. It has a preventive effect as it
makes the holder of the given subjective right seek the performance of an obligation
within the term specified in the law because, otherwise, the holder is exposed to the
danger of losing that right forever. The primary motive for this research are the latest
amendments to the Obligation Relations Act (ORA) and the Enforcement Act (EA). The
new legal provisions do not regulate who will establish the statute of limitations and
how it will be established! Considering that neither the court nor the executor is obliged
to take into account of the statute of limitations ex officio, the question arises how the
statute of limitations of the claim for which the enforcement procedure is being con-
ducted will take effect? For this purpose, the subject matter of analysis is the practical
application of these legal solutions, and the proposal of new solutions de lege ferenda.

Keywords: obsolescence, termination of the execution procedure, executor, court.
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IIPHHIIAUIIA IIPABHE CHI'YPHOCTH H HAJBJIHKE BE3E Y
MEBYHAPO/HOM IIPHBATHOM IIPABY PEIIYb/IUKE CPBHJE

Wako y mehyHapoiHOM IPUBATHOM IIPaBY, je/lHAKO Kao U y IPYTUM rpaHaMa npasa,
Ba’Ke OMIITA IpaBHa HayeJia, 0Ba I'paHa MpaBa UIlaK je crieniipuvIHa 110 JOMUHAHTHO]
yJ103U IPUHLIMIIA HajOsIHKe Be3e. Ped je 0 moceGHOM NpaBHOM NPUHIUNY KapaKTepH-
CTUYHOM CaMo 3a MehyHapoZHO MPUBATHO NPABO, a Y KOME OCTBApyje BULIECTPYKY
¢dyHkujy. Haume, oBo Hauesio npehyTHo mpoxuma cBe HopMe 0 MehyHapoHOj Ha -
JIEXKHOCTH U KOJIM3WOHE HOopMe (KaTKa/a y caflejCTBY ca JPYTUM IPaBHUM MPUHITU-
MMa), 0K y MaTepHju CyKoba 3aKOHA TBOPHU KJIAy3yJly O/ICTyaka (Kao moceGHy ycTa-
HoBY). Takobhe, HaueJsio Haj6/IMKe Be3e MMa 3HA4YajHY yJIOry y OCTBapUBamwy NpaBHe
CUTYPHOCTH, Kao ONIITer NpaBHOT npuHiuna. C 063upoM Jia Ta keroBa GyHKIIMja HUje
yBEK JI0BOJbHO pa3MaTpaHa, ayTop y paAy yKasyje Ha YTHULAj IPUHLMIA HajOIMKe
Be3e y I0IJIely IOCTHU3aa IPaBHe CUTYPHOCTHU Y MehyHapoJHOM NPHUBATHOM NPaBy
Peny6suke Cp6uje. [Ipu ToMe, y pasy ce noceGHO UMajy y BUJY OHe HOpMe foMaher
MehyHapo/JHOT IPUBATHOT [IpaBa y KojuMa IIPUHIUII Haj6JIM>Ke Be3e HUje Yy TOTIYHO-
CTH CIIPOBE/IEH, Ka0 ¥ HAa OHe HOPMe Y KOjuMa Ce ITpaBHa CUTYPHOCT MOCTHKe cajiej-
CTBOM MpPHHIIMIIA HAjOJINKe Be3€e U JIPYTUX ONMUITUX IPABHUX IPUHLIUIA.

K/by4yHe pe4u: MpUHIUI IpaBHE CUTYPHOCTH, IPUHLUI HAj6JIMKe Be3e, Kaay3yJia
O/ICTyNama, MehyHapoaHO NpUBaTHO NpaBo.
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PRINCIPLES OF LEGAL CERTAINTY AND CLOSEST CONNECTION
IN THE SERBIAN PRIVATE INTERNATIONAL LAW

Although general legal principles apply in Private International Law, just as in other
branches of law, this branch of law is specific due to the prevailing impact of the closest
connection principle. This principle could be understood as the special legal principle
applicable solely in Private International Law, where it embodies multiple functions.
This principle tacitly permeates all provisions on international jurisdiction as well
as conflict-of-laws norms (sometimes intertwining with other legal principles), while
the escape clause emerges from the closest connection principle in the conflict-of-laws
matters. The closest connection principle also plays a significantrole in achieving legal
certainty, as a general legal principle, in the field of Private International Law. Given
that this function is not always sufficiently considered, the author discuss the impact
of the closest connection principle on achieving legal certainty in the Serbian Private
International Law. In particular, the author focuses on those provisions of the Serbian
PIL where the closest connection principle is not fully implemented, as well as those
provisions where legal certainty is achieved through a combination of the closest con-
nection principle and other general legal principles.

Keywords: legal certainty principle, closest connection principle, escape clause, Pri-
vate International Law.
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HAYEJIO IIOCEBHE 3ALIITUTE HHTEPECA OJIPEBEHUX
JIHIIA Y BAHIIAPHUYHOM IIOCTYTIKY

Y BaHIIApHUYHOM MOCTYIIKY, Kao M0Ce6HOM MeTOy 3alITHTe rpahaHCcKuX cybjek-
THUBHUX NIPaBa, ITUTE C€ U HHTEePECH MaJIOJIETHUKA, aJIU U APYTUX JIM1A KOja HUCY Y
MOryhHOCTH /ia ce CTapajy 0 CBOjUM paBMMa M MHTepecrHMa. YhibeHHIIa /1a je BaHIap-
HUYHA CIIOCOGHOCT IKMpa 0J] MapHHUYHE CIOCOGHOCTH Jlaje MOTYhHOCT U JTMIIUMa
KOja HUCY CTeKJIa IOCJOBHY CIIOCOGHOCT Jla IyHOBAXKHO MPe1y3uMajy BaHIIapHUYHE
pazme. [loTpe6Ho je, MehyTuM, 06e36e4UTH opeheHHu ,HaJ30p” HAJ, NOCTyNakbEM
OBHX JIMIIA Y BAHMIAPHUYHOM IOCTYIIKY, 360T TOTa LITO MOCTOjU MOTryhHOCT Zia TH y4ec-
HUIU IOCTYTajy CYNPOTHO CBOjUM HHTepecuMa. [IpeameT oBor pajia jecTe aHaM3a
MexaHHM3aMa KOjH CTOoje Ha pacroJiarakhy BAaHMapHUYHOM CYAY y IIUJ/by 3l TUTE UHTE-
pecaogpeheHUX JIMIIa, a KOjU Ce MPOTEXY O TOCTaB/batha IPUBPEMEHOT CTapaTeJsba y
CTaTyCHUM CTBapvMa JI0 Ioy4yaBatba HeyKe CTpaHKe y IOCTYIII[MMa T0BOJOM HUCIIpaBa.
[IponricuBambe, a 3aTUM U 0/1a0UP HAUYKMHA, jeCTe HAPOYUTO OKa3aTe/b HAYMHA Ha KOjU
Jip>kaBa pa3yMe HOBe TeH/IeHI[Hje Y CXBaTalby MHBAJHUAMTETA Kao COl[MjaiHe KaTe-
ropwuje, aJii U IpuxBaTame 0cob6a 6e3 NoCJ0BHE CIOCOGHOCTHU I'eHepaJiHo.

K/byuyHe peuH: nocji0BHa CIOCOGHOCT, BAHIIAPHUYHH NOCTYIaK, BAHIIAPHUYHA CII0-
COGHOCT, HaueJIa, OpraH CTapaTe/bCTBA.
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THE PRINCIPLE OF SPECIAL PROTECTION OF THE
INTERESTS OF CERTAIN CATEGORIES OF PERSONS
IN NON-CONTENTIOUS PROCEDURE

Non-contentious procedure, as a special method of protection of civil subjective rights,
isaimed at protecting the interests of minors, as well as other persons who are unable
to take care of their rights and interests. The fact that non-litigation capacity is broader
than litigation capacity also enables the persons who have not yet acquired contrac-
tual capacity to exercise the rights to legally institute litigation actions. However, it is
necessary to provide certain "supervision" over the actions of these persons in non-
litigation proceedings as there is a possibility that these participants may act contrary
to their interests. The subject matter of analysis in this paper are the mechanisms
available to the non-contentious court to protect these persons' interests, ranging from
the appointment of a temporary guardian in status matters to providing instructions
to the lay party in proceedings concerning the party’s documents. The provisions on
non-contentious procedure and the selected approach to disabled persons are the
major indicator of how the state understands new tendencies in the perception of dis-
ability as a social category, as well as the acceptance of persons without contractual
capacity in general.

Keywords: contractual capacity to exercise rights, non-contentious procedure, non-
litigation capacity, principles, guardianship authority.
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PROTECTION OF THE RIGHT TO PRIVATE LIFE IN ROMANIAN LAW

The Romanian Civil Code entered into force in 2011. For the first time in Romanian
legislation, a whole chapter was dedicated to personality rights. Special attention was
given to the right to private life. The Romanian Civil Code transposes Article 8 of the
European Convention on Human Rights into Romanian law. Every person has the right
to respect for his/her private life. No one can be subjected to any interference in their
intimate, personal or family life, nor in their domicile, residence or correspondence,
without their consent or without observing the limits provided by law. The right to
private life is protected not only by civil legislation but also by the regulation of some
criminal offences related to the violation of the right to private life. The development
of mass media, social networks and the evolution of technology generate numerous
situations that entail a violation of this right. Article 75 of the Civil Code refers exten-
sively to intrusions into private life. A violation of this right may also lead to the vio-
lation of other rights, such as the right to domicile, name, image or voice. Many times,
we may witness a conflict (at least apparently) between the right to privacy and the
right to free expression. The analysis of the judicial practice after 2011 provides an
insight into how the Romanian courts resolve this conflict. The interpretation of the
right to private life provided by other European courts is also of interest.

Keywords: right to private life, personality rights, freedom of expression, consent.
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3ALITHTA IIPABA HA [IPUBATHH >KUBOT Y PYMYHCKOM IIPABY

PymyHcku ['pabaHcku 3akoHUK je cTynuo Ha cHary 2011. roguHe. [lo npBu nyT y
PYMYHCKOM 3aKOHOZ,AaBCTBY, IOCEOHO NOrJIaB/be 0BOI 3aKOHUKA nocBeheHo je npa-
BUMa JINYHOCTH. Y TOM [IOIJIaBJby, IOCEOHA AXba TocBeheHa je NpaBy Ha IPUBATHU
KUBOT. [pahaHCKU 3aKOHUK TPaHCIOHYje 4iaH 8 EBpONCKe KOHBEHLIH]j€E O JBYACKUM
npaBUMa y pyMyHCKO rpahaHcko npaBo. CBako MMa paBo Ha MOLITOBAe MPUBAT-
HOT ’KMBOTa. HUKO He MoXe GUTH TpeZMeT 6UJI0 KAKBOT Mellakba y UHTHUMHHU, INYHU
WJIM OPOJUYHU KMBOT, Ka0 HU y peOUBaIULITE, 6OPABUIITE HUJIU NPENUCKY, 6e3
HNpHUCTaHKa UJIK 6e3 MO TOBakha 3aKOHOM NpeiBUheHNX orpanuyesa. [[paBo Ha npu-
BAaTHU XKUBOT 3alITUheHO je He caMmo rpahaHcKuUM Beh U KPpUBUYHUM 3aKOHOM KPO3
ypebemwe KpUBUYHUX JieJia Koja ce 0JJHOCe Ha 0BPe/ly OBOT NpaBa. Y6p3aHU pa3Boj
MacOBHHUX MeJidja, APYIUTBEHUX MpeKa U TEXHOJIOTHje JOBOAY 10 OPOjHUX KPILermha
oBor npana. Ysan 75 'pabaHckor 3akoHUKa caZpxu 6pojHe ofpesibe 0 3aAupamy y
NpUBATHU KUBOT. [IoBpesa oBoOr NpaBa, Takohe, MoKe JOBECTH /0 OBpeJe APYTUX
npaBa Kao UITO je IpaBoO Ha NpebUBaJIMIITE, KMe, CIMKY MJIM IJ1ac. YecTo cMo cBe-
Jlonu cyko6a usMehy npaBa Ha IpUBATHOCT U IIpaBa Ha cJ10601y U3pakaBaka, TaKo
Jla aHaJIM3a Cy/cKe npakce HakoH 2011. roguHe Jaje yBUJ, KaKO PYMYHCKHU CYJlI0BU
peliaBajy oBe criopoBe. AyTopka, Takohe, Aaje 0OCBPT Ha TyMadeke paBa Ha MpU-
BAaTHH KHUBOT APYTHUX €BPONCKHUX CYI0Ba.

K/by4yHe pedu: npaBo Ha MPUBATHOCT, IpaBa JIMYHOCTH, €J1060/ja U3parKaBaha,
npUCTaHaK.
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MOCJEJHIE CAOBPARAJHHX HE3TO/JJA KAO
OCHOB HAKHAJJE HEMATEPHJAJIHE IITETE

CaBpeMeHHU yCJIOBH XKUBOTA U pajia MyJTUIIJIMKOBAJIU Cy Y3POKe NOBpeJia /by CKUX
paBa, HaCTaHKa HeMaTepujaJiHe UITeTe U YCJIOBUJIU IOPACT 6poja MoCcTynaka keHe
HakHage. [lopacT ynoTpe6e MOTOpHUX Bo3WJa NoBehaBa pU3UK HacTaHKa caobpahaj-
HUMX He3roJia ¥ HaCTaHKa LITeTe, LITO peJ CaBpeMeHUM IPaBOM I0CTaBJ/ba 3aXTEB
peryJiucamma noBpe/a Jby[CKUX MpaBa Koje MOTHUYY U3 MaCOBHe NIPUMEHEe TEXHUKE,
lIusb perysaTuBe je fja ce NIpeBEHTUBHUM, ajld U pellpeCHBHUM MepaMa Y4eCHUILIU
y caobpahajy MOTHBULIY Ha MOHAlllake y CKJIaJly ca 3aKOHOM M CTaHJAAap/0M pas-
yMHe [aXKibe U 0J|BpaTe oJ oHalllakha Koje 3a MOoCJeJUIYy MOXKe UMAaTH caobpahajuy
He3roAy. YuecTasocT caobpahajHUX He3roja U YMkbeHHUlla Jla NopeJ MaTepujajiHe
LITeTe Koja ce MOKe HaJJOKHAIUTH Y3POKYjy U HeMaTepUjasiHy LITeTy Yuje Cy nocJie-
JlM1le HepeTKO HeHa/loKHa/JUBe, YKa3yje Ha 3Hauaj leJlIoBamwa y LiU/by CMambera 6poja
cao6pahajHux Hecpeha v nocseguna kbUMa y3pokoBaHUX. OmTeheHU Koju Cy J0KU-
BeJsiM Hecpehy u npeTpnesid HeMaTepHjaJHY WITETY YeCTO HUCY Y MOTyNHOCTH Ja
>)KUBOT OCTBape y IyHOM CMHUCJIY, 360T 4era je HUBO ’bUXOBOI JIMYHOT, 2 CAMUM TUM
Y pyLITBEHOT 6J1arocTama cMakeH. KoimyrHa pecypca aHra)KoBaHa y HbUXOBOM
Jledewy U MOCTYINIIMMA HaKHa/le UITeTe UMa aJTepHAaTHBHE oMNuuje Kopuilhema.
CTpajiambe BeJIMKOT 6poja MJaAuX U paJiHO CIOCOOHUX je mocebHO 3abpruaBajyhe, a
nocJjejuile TeUKe U AYTOpovYHe He CaMo 3a MOPOJUIle CTpaZjaiux, Beh v ApyuITBO Kao
1eJuHy. U3ry6/beHe roiuHe >KUBOTa 360T MpepaHe CMPTHOCTH, 3HAa4ajHU TPOILIKOBU
Koje caobpabajHe He3ro/ie yc/0B/baBajy UMajy yTHIIAja HA TPUBPEHH PACT. Y aHAJIU3U
NoHalllaka NnojeAuHaLna y caobpahajy u epekaTta Koje TakBO NOHAIlake yCJ0B/baABA
eKOHOMUja IpUMeYje ce YHUJIAaTepaJH!U U OUIaTepasHU MOJeJ OTOBOPHOCTH U
yKa3yje Ha 3Hayaj yTBphuBamwa 0/JTOBOPHOCTHU y IOCTYIKY HAKHa/ie IITETE.

K/by4yHe peuM: HeMaTepujasiHa IITeTa, caobpahajHa HE3Tr0/a, 3aKOHCKA Pery/IaTHBa,
M3ry6/beHU )KUBOTH, EKOHOMCKHU MO/IEJIU.
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CONSEQUENCES OF TRAFFIC ACCIDENTS AS A
BASIS FOR NON-PECUNIARY DAMAGES

Contemporary living and working conditions have multiplied the causes of human
rights violations, the occurrence of non-material damage and the growing number of
compensation proceedings. The increased use of motor vehicles increases the risk of
traffic accidents and damage, which calls for legal regulation of human rights viola-
tions arising from the mass application of modern technology. The goal of the regula-
tion is to use preventive and repressive measures to motivate traffic participants to
behave in accordance with the law and the standard of reasonable care and to deter
them from conduct which may result in traffic accidents. The importance of activities
aimed at reducing the number of traffic accidents and the consequences caused by
them is reflected in the frequency of traffic accidents and the fact that they may cause
both material and non-material damage. While the consequences of material damage
may be compensated, the consequences of non-material damage are often irrepa-
rable. Accident victims who have sustained non-material damage are often unable to
live their lives to the full; as a result, their personal and social well-being is signifi-
cantly reduced. They have to invest additional resources in their medical treatment
and compensation proceedings. The increasing number of traffic accidents involving
young people of working age is particularly worrying. The long-term consequences
are severe not only for the victims’ families but also for the society as a whole. Prema-
ture death, lostlives and significant costs incurred by traffic accidents have an impact
on economic growth. In the analysis of the behavior of individuals in traffic and the
effects caused by such behavior, economics applies a unilateral and bilateral model of
responsibility and indicates the importance of establishing liability in the course of
compensation proceedings.

Keywords: non-pecuniary damage, traffic accident, legislation, lost lives, economic
models.
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(HE)OJPEBEHOCT JABHOT HHTEPECA KAO
KOHCTHTYTHBHOI’ E/IEMEHTA EKCIIPOIIPHJALIUJE
- C/1IYYAJEBH HA KOCOBY H METOXHJH

MaTepujaTHONIPAaBHU YCJIOB 3a OCTOjalbe eKCIPOoIpHUjalitje je MOCTOojalkbe jaBHOT
MHTepeca. Ped je 0 cBOjeBpCHOM ayTOPUTApHOM aKTy jaBHe BJIACTH, KOjH 3a IOCJIe-
MLy UMa [pecTaHaK UM OTpaHUYelbe IpaBa CBOjUHE ([J0TaAallkber) BJaCHUKA
HENOKPeTHOCTHU U UCTOBPEMEHO CTUIlAakhe TpaBa CBOjUHE HAa UCTOM 06jeKTY, KOpH-
CHHKa eKCIIpoNpHjanuje — ApxaBe UM HEKOT APYror cy6jeKTa y LUJby OCTBapema
jaBHOT UHTepeca. be3 nocTojama jaBHOT UHTepeca, 3ajupake y MPaBo CBOjUHE je
HejonyuTeHo. lllTaBulle, y TOM cy4ajy, He MOXKe OUTH peyU 0 eKCIpOoIpHUjalUjH,
Beh 0 MPOTUBIPABHOM Kplllely IpaBa Ha MUPHO Y>KHMBakbe HMOBHHE, IITO NOBJIAYU
He caMo rpahaHCKOINpaBHY OATOBOPHOCT jaBHUX BJIACTU. 3aKOHOM O eKCIponpuja-
[[MjU NPOTNUCAHO je Yy KOjUM cJy4dajeBUMa Byiaga Moxke yTBpAUTHU jaBHU UHTepeC 3a
eKcIponpujanujy. ¥ pafy ayTopy HacToOje Jla yIopeJHOIIPAaBHO UCTPake KOHLEeNT
jaHor uHTepeca Kao conditio sine qua non 3a ocTojame ekcnponpujamnuje. Takohe,
HacTojaheMo fia 0JTOBOPUMO Ha NUTamwke CaZpKUHE jaBHOT UHTepeca U eBeHTyaJ/IHe
OTpPaHUYEHOCTH BJACTHU Y ofpehruBamy cBpxe ekciponpujaluje, 0JHOCHO, CaipKUHE
jaBHOT HHTepeca. [locebHO Cy ca OBOT CTAaHOBUILTA aHAJM3UPAHU CIy4ajeBH O CYCTBa
yTBphUBaa jaBHOI UHTepeca y ojeJUHKUM CJy4yajeBUMa 3aXBaTaka y IpaBo CBOjUHE
oz cTpaHe de facto Bnactu Ha KocoBy u MeToxuju, y onuitunama JlenocaBuh u 3y6uH
[loTok, yak 1 6e3 cipoBoherwa HKaKBOT GOpMaJIHOT TOCTYIIKA EKCIpoNpHUjaLuje.

K/by4yHe pedu: npaBo CBOjUHe, eKCIIpONpHjaliuja, jaBHU UHTepec, de facto ekcnpo-
npujanuja, Kocoso u MeTtoxuja.
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(UN)DETERMINED PUBLIC INTEREST AS A
CONSTITUENT ELEMENT OF EXPROPRIATION:
THE CASES IN KOSOVO AND METOHIJA

The substantive law condition for expropriation is the presence of a public interest.
Expropriation is a kind of authoritarian act of the public authority, which results in the
cessation or limitation of the property rights of the (previous) owner of the real estate
and simultaneous acquisition of property rights on the same object by the expropria-
tion beneficiary - the state or some other entity, for the purpose of achieving some
public interest. Without the presence of a public interest, encroachment on property
rights is impermissible. In such a case, it is not a matter of expropriation but of an ille-
gal violation of the right to peaceful enjoyment of property, which inter alia entails
civil liability of public authorities. The Expropriation Act specifies the cases when the
Government can determine public interest in expropriation. In this paper, the authors
comparatively explore the concept of public interest as a conditio sine qua non for the
existence of expropriation. Additionally, we endeavor to address the question of the
content of public interest and any limitations of public authority in determining the
purpose of expropriation, i.e. the content of public interest. In this context, we analyze
several cases where the de facto authorities in Kosovo and Metohija not only failed to
establish the public interest in certain instances of encroachment on property rights
in the municipalities of Leposavi¢ and Zubin Potok but also did not institute any for-
mal expropriation procedure.

Keywords: property rights, expropriation, public interest, de facto expropriation,
Kosovo and Metohija.
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HEOJPEBEHOCT Y CXBATARY HAJbO/bUX UHTEPECA JIETETA
3A BPARY H CECTPE HA AJITEPHATHBHOM CTAPARY

OpHoc 6pahe u cecTapa npeno3Haje ce Kao jefjaH o/l Haj3HA4YajHUX OJHOCA 32 JeNy,
a noce6HO y cuTyalMjaMa U30CTaHKa POAUTE/bCKOT CTapaka. 3a JAely y CUCTEMY
aJITepHAaTUBHOT CTapama JoHOCe ce OJIYKe Koje UMajy JlaJleKoCcexXHe MocaeuLe U
KOje, U3Mehy ocTaJsior, ycMepaBajy AaJ/bu pa3Boj CUOJIUHIIKUX ofHOCca. [IpaBa geTeTa
Y 06aBe3e JJ0HOCUJIALIA OJJyKa HaJaXy Jla OBe OJIyKe YBeK 6yy oZpa3 Haj6o/bUX
uHTepeca fetera (HU/). Unak, y camoj umnsiemedntanuju HU/] nprucyTHe cy 6pojHe
JiuJieMe U TellKohe, a jelHAa O/ bUX, Y KOHTEKCTY aJTEPHATUBHOr CTapamwa Jele y
Cp6uju, je HEMOCTOjabe CMepHHUILA 3a IpoLeHy U ogpehuBamwe HWU /. 360r Tora je 3Ha-
4YajHO Ha KOjU HAYMH CTPYYHU PaJHULM U CTPy4YHe paJiHULle OpraHa ctrapaTe/bCTBa
febuHuily, padymejy u tymade HHU/l jep To yTuye Ha To Kako he uX npoLewmUBaTH
Y IpUMEBUBATH Kajia JoHOCe o iyKe. Y paay he 6UTH NpuKa3aHU pe3y/TaTH KBa-
JIMTaTUBHOT UCTPAKUBaka YHjU je LiM/b OHO Jla YTBPAU KAaKO CTPYUYHU PaJHULU U
CTpy4He paJiHUIle OpraHa cTapaTe/bCTBa pa3yMejy U TyMaye KOHLeNT Haj6o/bUX UHTe-
peca JleTeTay KOHTEKCTY JIOHOIIewha O/J1yKa 3a 6pahy 1 cecTpe Ha a/ITepHAaTUBHOM
cTapawy. UHTepBjyu cy peasin30oBaHu ca 21 cTpy4YHUM paJHUKOM U pagHULOM U3 10
LleHTapa 3a conujaaHu pagy Peny6aunu Cpbuju. PesynTaTu ykasyjy Ha TO ia IOCToje
Temkohe y sedunucamwy HU/| Koje nporcTUuy U3 BbUXOBe IIUPHUHE, HeoApeheHoCTH,
CJIO’)KEHOCTH ¥ CBEOOYXBATHOCT. YYECHUIU U YUECHHULIE HalJIalllaBajy U MHUBUAYa-
JIM30BAHOCT U je JUHCTBEHOCT CBAKOT JleTeTa M OKOJIHOCTH Y KOjHMa ce JileTe HaJla3U
NPUJUKOM NpoLeHe U ofpehuBamwa HU /. Jou jesiHa o1 M3/1BOjeHUX KapaKTEPHUCTHUKA
HW/] je wrxoBa npoMeH/bUBA IPUPO/IA y OJHOCY HA BpeMe 1 IpoMeHe JledjuXx NoTpeoa,
Kao Uy 0JJHOCY Ha OKOJIHOCTH KOje 3axTeBajy npuaarohasamwe HU/L. Kako 6u ce omo-
ryhuso ga ce kpo3 npumeny HU/l omoryhu nomroBame cBux npaBa u3 KonBeHiuje o
npaBUMa JleTeTa U CMatbu PU3UK 0/] CYO6jeKTUBHOCTHU y JOHOLIEHY O/IJIYKA, HEOTIXOAHO
je pa3BuTH cienudUIHUje TpolLeype Kaia je y nuTamwy npuMeHa HU/l y ogsykama
Koje ce loHOCe 3a 6pahy U cecTpe Ha a/ITEPHATUBHOM CTapamy.

K/by4yHe peuM: Haj60/bM MHTEPECH [IETETA, aJITEPHATUBHO CTapame, 6paha u cecTpe,
JIOHOIIIEeH€e OJI/IYKa, LIeHTap 3a COLUjaIHU paj,.
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INDEFINITENESS IN UNDERSTANDING THE BEST INTERESTS
OF CHILDREN FOR SIBLINGS IN ALTERNATIVE CARE

The relationship between siblings is recognized as one of the most significant rela-
tionships for children, especially in cases involving the absence of parental care. The
decisions made on children in alternative care have far-reaching consequences because
they shape the further development of sibling relationships. In view of the guaran-
teed rights of the child and the obligations of decision-makers, these decisions always
have to reflect the best interests of the child. However, there are numerous dilemmas
and difficulties in the implementation of this principle. In the context of alternative
care for children in Serbia, one of these challenges is the lack of guidelines for assess-
ing and determining the best interest of the child (BIC). Therefore, it is crucial how
professionals in the center of social work define, understand and interpret this prin-
ciples, given that it affects how they will assess and apply it when making decisions.
The paper will present the results of a qualitative study aimed at determining how
professionals in the field of social welfare understand and interpret the concept of
the best interests of the child in the context of decision-making for siblings in alter-
native care. Interviews were conducted with 21 professionals from 10 social welfare
centers in Serbia. The results indicate difficulties in defining the BIC arising from its
breadth, indefiniteness, complexity, and comprehensiveness. The survey participants
emphasize the individuality and uniqueness of each child, as well as the individual
circumstances of every child when assessing and determining the best interest of the
child. Another significant characteristic of the BIC is its variable nature over time, the
changing needs of the child, as well as the circumstances which call for adaptation of
the BIC. In order to ensure that the BIC application allows for the observance of all
rights envisaged in the Convention on the Rights of the Child and to reduce the risk
of subjectivity in decision-making processes, it is necessary to develop more specific
procedures regarding the application of the best interest of the child in decisions made
for siblings in alternative care.

Keywords: best interests of the child, alternative care, siblings, decision-making,
social welfare centers.
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ITPUCTAHAK HA TETOBHPARE

Ca TpazuLujoM AyroM Bulle O IleT XUJ/baJa FOJUHA, TEeTOBUpakbe ce cMaTpa jef-
HUM O/l HajCTapUjUX YMETHUYKUX GOPMH, a Y3 NOCTENEHO pa3BUjabe HOBUX Tex-
HMKa, MaTepujaJjia, CTU/I0BA U NPUCTYIIA 3a pellaBakbe U HajCJI0XKeHUJUX TEXHUYKUX
3a/laTakKa, TeTOBHUPame je Ipepacso y U3y3eTHO LielheH HaYMH CaMOU3paKaBamwa,
KaKoO 3a TaTy-yMeTHHKe, TAKO 1 3a IOHOCHE BJIACHUKe HOBUX TeTOBaxa. HapaBHo, 3a
caM Ipolec TeTOBUPaka Be3aHO je HEGPOjeHO MHOTO NpaBHUX AuJeMa. [Ipo6ieMu
Be3aHH 3a ay TOpCKa IpaBa, 3/jpaBJbe U 6e36eJHOCT, TULeHIUpahe U PerUCTPOBambe,
13 ¥ IOTeHLHjaIHy JUCKPUMHUHALH]jY, CAMO Cy HEKH OJi OHUX KOjU OKYIIHPAjy NAXKHY
npaBHUYKe jaBHOCTH. Ca CTaHOBULITA IPABa, MINIAK, LIeHTPaJIHO NWTamkhe, TO jeCT KJa-
CTep NMTama, OAHOCHU Ce HA IPUCTAHAK Ha TeTOBUpamwe. bpojHa nuTama Be3aHa 3a
ayTOHOMM]jy JIMYHOCTH, HAMMe, OTBAapajy Ce y MOMEHTY U3paKkaBakha ayTOHOMUje
KpO3 IpUCTaHAaK HAa TeTOBUPakbe, a MUTama Koja ce TUYy CIIOCOGHOCTH 3a CaMoo-
npejie/bee KPo3 IPUCTaHAK HAPOUUTO Cy 3HavajHa. Kako y Peny6.innu Cp6uju He
[IOCTOjU aJleKBaTHa UJIM 6apeM JI0BOJ/bHO KOHKpPeTHA peryJjaTuBa y 0BOj 06J1acTH,
y OBOM 4YJIaHKY, C OCJIOHLIEM Ha TeXHUKe aHaJUTUYKOI U IPEeJHOCTU HOPMAaTHUBHOT
MeTo/a, YKa3yjeMo Ha iuJieMe Y Be3U CIOCOGHOCTH U3pakaBaka ay TOHOMHUje Kpo3
NPUCTAaHAK Ha TeTOBUPame U OTeHUja/IHe O TOBOpe Ha BbHUX.

K/by4yHe pe4u: TeToBUpame, IPUCTAaHAK, YTOBOP, IOCJ0OBHA CIIOCOGHOCT, ay TOHO-
MHUja JIMYHOCTH.
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CONSENT TO TATTOOING

Bearing in mind the five-thousand-year long tradition, tattooing is considered to be
one of the oldest art forms. Due to the gradual development of new techniques, mate-
rials, styles and approaches aimed at handling the most difficult technical problems,
tattooing has became a highly appreciated form of self-expression for both tattoo
artists and proud owners of tattoos. However, there are ample legal issues associated
with tattooing. Copyright restrictions, health and safety concerns, licensing and even
discrimination issues (to name just a few) attracted special attention of legislators and
legal experts. From the legal standpoint, the central question or a cluster of questions
(to be precise) revolves around the consent to tattooing. Numerous issues related to
personal autonomy arise at the moment when autonomy is expressed through consent,
and the most important one is certainly the issue of legal capacity for self-expression.
In the Republic of Serbia, there is no adequate or, at least, sufficiently precise norma-
tive framework on tattooing practices. In this article, relying on different techniques
of analytical and normative method, the author presents the dilemmas and possible
solutions on different aspects of legal capacity to express personal autonomy by con-
senting to be tattooed.

Keywords: tattooing, consent, contract, legal capacity, personal autonomy.
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IIPHHIIHUITH 'PABAHCKOTI IIPABA

[lvucaTu 0 0OCHOBHMM [TOjMOBHMA U UHCTUTYTHMa HayKe MOKe ce YUHUTH He NIpeBullle
3aXTeBHUM 3a/JlaTKOM: TOJIMKO Cy AYyTO Zile0 Hay4YHe MUCJIM [ja He 0CTaBJ/bajy MHOTO
pocTopa Aa/beM CBOM U3yyaBamwy. [[pUHULNM IpaBa HECYMbUBO CHa/lajy Y TaKBe
- TeMeJbHe — [10jMOBe NpaBHe HayKe. [IpeMeT Hallle NaXkibe jecy NpUHLUNHU rpaban-
CKOT, IMpe U IPUBATHOT, IpaBa, Kao NoJ1a3HUX Tayaka ypeherwa rpahaHckonpaBHUX
oziHOca. M360p oBe K1acu4yHe TeMe ynyhyje Hac Ha UCTpaKMBambe OCHOBHUX BPeJJHO-
CTH IITO UX IpahaHCKONpPaBHa HayKa OTeJIOBJbYje — Hajlipe CBOjUM HavyeJIMMa, IOTOM
Y CBOjUM IIpaBHUM HopMaMa. Ciefiehy Kopak jecTe NpeucnMTHBakbe oMalllaja Havesla
rpabaHckor npasa, Tj., FpaHHUIla BbUX0Be IPUMeHe Y caBpeMeHOM APYLITBY, ogpehe-
HUM He caMo NnpaBuuMa rpabhaHckor, Beh v npaBu/rMMa jaBHor npasa. [losbe ucrpa-
»KMBama npomrpuhemo u Ha Hanpt 3ajeHUYKOT pedepeTHOT OKBHPA 33 EBPOICKO
npuBaTHoO npaso (Draft Common Frame of Reference) y koMme cy 4eTUpHMMa OCHOBHUM
HauyeJiMMa NIPUBATHOT NpaBa (IpuMBaTHa ayTOHOMHU]ja, jeAHAKOCT BOJba, IPEHOCH-
BOCT NIpaBa M 06aBe3a U MMOBUMHCKA CaHKLMja) J04aTU NPUHL MK KOjU 6U ce MOTJIN
cMaTpaTH U IOCBe KOHKPETHUM AY>KHOCTHMa cy6jekaTa IpMBaTHONPAaBHOTI OJJHOCA.

K/byuyHe peun: rpahaHcKo/npUBaTHO MpaBo, MPUHIUIH, EBPOIICKO MPUBATHO MPABO,
HaupT 3ajeguuykor pedpepetHor okBupa (Draft Common Frame of Reference).
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CIVIL LAW PRINCIPLES

Writing about the basic scientific concepts and institutes may not seem like a very
demanding task. They have been part of scientific thought for so long that they do not
leave much room for further study. Legal principles undoubtedly fall into such funda-
mental notions of legal science. The subject matter of examination in this paper are
the principles of civil/private law as the starting points in regulating civil law rela-
tions. The choice of this classic topic directs us to research the basic values that the
civil law science embodies, first within its principles and then with its legal norms.
The next step is to review the scope of the civil law principles, i.e. the limits of their
application in modern society, which is determined not only by the civil law rules but
also by the public law rules. The scope of research will include the Draft Common
Frame of Reference (model rules for European Private Law). In addition to the four
well-known principles of civil law (private autonomy, equality of will, transferability
of rights and obligations, and property sanctions), this document includes some new
principles which may be considered not only as classical principles but also as very
specific duties of subjects of private law relations.

Keywords: civil law, private law, principles, European private law, Draft Common
Frame of Reference.
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HITA JE 3AUCTA Y HAJ60/bEM HHTEPECY /IETETA HAKOH
PA3BO/IA, OJHOCHO IIPECTAHKA 3AJE/IHHULIE POJHUTE/BbA?

[TopoanyHu 3akoH je jour 2005. rofrHe NpeABUAe0 MOTYNHOCT 3aje JHUYKOT BpIlEekha
pPOAUTE/bCKOT IIPaBa, ajlu Ce YMHHU Jla Ce 0Baj 06JIMK CTapamwa U ia/be He IPUMebyje
y LL0BOJbHOj MepH. [Ipe foHOLIema IOMEeHYTOr 3aKOHA, 3aje JHUYKO BplIeHkhe PoaHU-
TeJbCKOT NpaBa 6uJI0 je Moryhe camo 3a BpeMe Tpajamwa 6paka, a HAKOH IpecTaHKa
Opaka, 0ZJHOCHO 3ajeJHUIIe XKUBOTA, OUJIO je Moryhe caMo caMOCTaJIHO BpLIEH€E PO U-
TeJ/bCKOI IPaBa, 0K je APYTY poAUTe/b 33[,p>KaBao IPaBo [ja OJJIy4dyje O HEKAM Ba-
HUM NUTakbUMa Be3aHUM 3a feny. [IpominprBame ciaydajeBa y KojuMa je 3aje JHUUKO
cTapame Moryhe, 011JIO0 je Kao NocJje/ula NpuxBaTamwa cxBaTama Jia cy 3a ofpac-
Tame JleTeTa I10/jje/JHAKO BaXkHa U TIOTpebHa 06a poAuTesba. MehyTumM, cnpoBohemne
y IPaKCH OBOT MHCTUTYTA, HU ITocJie cKopo 20 rofuHa, HUje Ha 3aBUAHOM HUBOY, UaKO
ce He MOT'y 3aHeMapUTHU MO3UTUBHU IOMALlM KOjU ce Cy JoroAuu. la 61 o LoIjio
3ajeiHUYKOr cTapama [lopoaryHu 3aK0oH npeBuba fia poJuTe /bl 0 TOME 3aK/byye
crnopasyM, a 3aTUM U Jla ciopasyM 6yze 0106peH o CTpaHe Cy/a, KOju TO YMHU Py KO-
Bosiehu ce Haj60/bMM MHTEPECOM JleTeTa. YKOJIMKO /10 cliopasyMa He fiohe, cy Moxe
Jla oJjpeJlu caMO CaMOCTaJIHO BplLlehe POAUTE/bCKOT NIPaBa, 3a pa3J/IMKYy O HEKUX
JPYTUX NIPpaBHUX CUCTeMa. Y 0BOM pajly ayTOp NOKylLlaBa [ja aHaJM3Upa aKTyeJsIHa
3aKOHCKa pelllena, C jeJlHe CTpaHe, U Jocajallby CyACKY IPaKcy, C 4pyre cTpaHe, y
NOTJIely HauMHa Bpllekha POAUTE/bCKOT IpaBa, OAHOCHO Jia JIU je Haj60JbU UHTepec
JleTeTa 3aicTa NpuMapHu GaKTop y 0BOj BPCTH NMOCTYMAKa UJIU CY UNAK HHTEPECH
poauTesba Ha IPBOM MecTy. HanMe, ca jefjHe cTpaHe UYMHHU ce Jja 6M oipeheHrM 3aKOH-
CKUM HU3MeHaMa IpaBuJia 0 3aje JHUYKOM BpIlIeHy POAUTE/bCKOT IPaBa, y LiuJ/by LITO
1IMpe NpUMeHe OBOT 06JIMKa CTapamwa, UHTepecH Jelle 6uan 6osbe 3amTnhenu. Ca
Jipyre CTpaHe, ¥ MpaBuJia 0 CAMOCTAJIHOM BplIeHkYy POAUTE/LCKOT NpaBa y oapehe-
HMM CHATyalldjaMa y 3Ha4ajHOj MepHy OTexKaBajy poAUuTesby Aa JOHOCU OJJIyKe, Te ce
NI0CTaBJ/ba IMTakbE Jja JIM CAMOCTAJIHO CTapakbe, y IPaBoOM CMUCJIY, Y HallleM IpaBHOM
CHUCTEeMY 3aHCTa OCTOjH U Jia JIU OBO NUTakbe 3axTeBa oJpeheHe 3aKOHCKe U3MeHe.

K/by4He pedu: Bpliewe POAUTE/HLCKOT NPABA, 3ajeJHUYKO CTapae, CAMOCTAJIHO
cTapatbe, Haj60JbU UHTEPEC JIeTETA.
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WHAT IS REALLY IN THE BEST INTEREST OF THE CHILD
AFTER THE SEPARATION OF THE PARENTS?

The Serbian Family Act of 2005 provides for the possibility of joint custody, but it
seems that this form of child custody is still not applied to a sufficient extent. Before
the adoption of this Act, joint custody was a viable option only in the course of mar-
riage (matrimonial community); after the parents' divorce and separation, sole cus-
tody was the only possibility, while the other parent retained the right to decide on
some important child-related issues. As a result of accepting the conception that both
parents are equally important and necessary for children’s upbringing, the scope of
application of joint custody has expanded in the past 20 years. Yet, in spite of the posi-
tive developments in this regard, the practical implementation of this institute is still
unsatisfactory. The Family Act stipulates that the parents have to reach an agreement
on joint custody, which has to be subsequently approved by the court, in line with the
best interests of the child. If no agreement is reached, the court can only decide on
sole custody, unlike in some other legal systems. In this paper, the author analyzes the
current legal solutions as well as the current judicial practice (case law) on the issue
of exercising the parental right in order to determine whether the principle of the best
interest of the child is really of primary consideration in these proceedings, or whether
the parents’ interests prevail. Namely, it seems that the interests of children would be
much better protected by introducing certain changes to the rules on joint custody,
which would also contribute to a wider application of joint custody in practice. On the
other hand, in certain situations, the rules on sole custody significantly aggravate the
parents’ decision-making, which raises the question whether sole custody really exists
in our legal system and whether this issue requires certain legislative changes as well.

Keywords: exercise of parental right, joint custody, sole custody, the best interest of
the child.
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ITAMETHH YTOBOP KAO HAYUH U3BPIIIEHA
3A/IOT'E HA IHTUTA/IHO] HMOBHHH

3akoH o auruTasHoj uMoBuHH (3/I1) 13 2020. roarHe, u3Mehy ocTaJior, npeaBubha
MoryhHoCT Kopulthewa JUruTajaHe UMOBUHE Kao cpe/icTBa o6e36ehema v To nyTeM
YCTAHOBJbeHa 3aJI03KHOT UK GUAyLHjapHor paBa. Ha/Mk TpaAUIMOHAJIHUM Ipa-
BUJIMMa 3aJI0’KHOT IIpaBa, 3a HaCTaHaK 3aJ/10Te Ha JJUTMTaJIHOj HUMOBUHU 3aXTeBajy ce
JiBa MOMEHTa: I0CTojame oAroBapajyher npaBHOTr OCHOBA U HaYMHA cTULlama. lustus
titulus 3a HacTaHakK 3aJI0’KHOT MpaBa Ha JJUTMTAJHO] UMOBUHHU MpecTaBJ/ba YTOBOP O
3aJ1034 Ha UM TaJIHOj UMOBUHH, 0K ce modus acquirendi Be3yje 3a yIuc oBOT IpaBa
y perucTap 3aJI0’KHOT IpaBa KOju BOJU NIpy»KaJial, ycayra noBe3aHuX ¢ JUTHTaJIHOM
MMOBHHOM. Pajiu ce o npuBpeHOM Cy6jeKTY, yMeCcTo, KaKo je TO yo6ruUajeHo, Ha/lJIex-
HOM /Ip>KaBHOM OpTaHy, Koju je o610 ofroBapajyhy fo3sosy Hapogne 6anke Cpouje
u/uau KoMmucuje 3a xapTuje o BpeIHOCTH. Y Be3U ca IPaBHUM OCHOBOM HacTaHKa
3aJI0’KHOT MpaBa Ha JUTUTaJHOj UMOBUHHY, 3/IW u3puuynTo nponucyje MoryhHocT fa
ce yroBOp 0 3aJ1034 Ha IUTMTaJIHOj UMOBUHM ,lipeBefie” y o/iroBapajyhu KoMmjyTep-
CKHU IPOTpaM KOjU ce 3aCHMBA Ha TEXHOJIOTUjU AUCTpUOyHpaHe 6a3e nojaraka. Ped je
0 MIaMeTHOM yTOBOpY YHja ynoTpeba Moxe a 06e36e/J1 CaMOM3BPIIUBOCT YTOBOPaA O
3aJI034 JUTUTAJIHE UMOBUHeE. M /ieja je ja ce Kpo3 NaMeTHU YTrOBOP OTKJIOHU HEU3BeC-
HOCT y NoIJieJly U3Bpliea CaJp>KKMHe YroBopa 0 3a/1031 JJUTMTaJHe HMOBHHE, Koja
je UMaHeHTHa (KJIacCUYHUM) yroBopuMma. Ped je o cuTyauuju kaja je yroBopHa o6a-
Be3a /locIeJia, a y>KHUK OKJIeBa ca leHUM UCHybeweM. Ca CTaHOBUIITA 3a/I0KHOT
MOBEPHUOLLA PU3UK je MPUCTYaH YTOJUKO ILITO Ce MOXKe UCIIOCTABUTH /ia 3aJI0r0/jaBall
o/i6uja na capabyje ca 3a/10)KHUM TOBEPHUOIEM Y IOCTYNKY HaMmupewa (4. 111 3J1).
C fpyre cTpaHe, ynoTpeba naMeTHOI yTOBOpa MOXe Ipe/iCTaB/baTH HEU3BECHOCT Ca
CTAaHOBMUITA 3aJI0T0/jaBlla U KaCHUje paHTUPaHOr 3aJI0°KHOT [I0OBepUoLa y Cay4ajy
BHUIIECTPYKOT 3aJlaratba JuruTaade uMosuHe (4. 113 u 114 3/11). 360r Tora je kopu-
CHO carjiejaTy oNTUMaJIHY CaZp>KUHY YTOBOPa KOjU Tpeba peBeCcTH Y IPOTOKOJI KaKo
6u ce 00e36e1MJia 3alUTUTA UHTepeca 06ejy yrOBOPHUX CTpaHa, a NOTEeHUjaJHO U
KacHMje paHTMPaHUX 3aJI0)KHUX IOBepUJIala.

K/byuyHe peumn: jurutajHa UMOBHHA, 3aJI0Ta, TAMETHHU YTOBOPH, pUAyIHja.
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SMART CONTRACT AS A MEANS OF ENFORCEMENT
OF LIEN ON DIGITAL PROPERTY

The Digital Property Act (DPA) of 2020 inter alia provides for the possibility of using
digital property as a security instrument by establishing a lien or a fiduciary transfer
of property. Like in traditional lien rules, two elements are required for the creation
of a lien on digital property: the appropriate legal basis (iustus titulus) and a method
of acquisition (modus acquirendi). The iustus titulus for the creation of a lien on digital
property is a contract on lien on digital property, while the modus acquirendi is linked
to the registration of this right in the register of lien rights maintained by the digital
asset service provider. It is a commercial entity, instead of the usual competent state
authority, which has obtained the appropriate permit from the National Bank of Ser-
bia and/or the Securities Commission. Regarding the legal basis for the creation of a
lien on digital property, the DPA explicitly prescribes the possibility of "translating”
the contract on lien on digital property into an appropriate computer program based
on distributed database technology. This is a smart contract whose use can ensure
the self-enforcement of the contract on lien on digital property. The idea is to elimi-
nate uncertainty regarding the enforcement of the content of the contract on lien on
digital property, which is inherent in (classical) contracts. This occurs when the con-
tractual obligation is due, and the debtor hesitates to fulfill it. From the perspective
of the security creditor, the risk is mitigated to the extent that it may turn out that
the security debtor refuses to cooperate with the security creditor in the enforce-
ment process (Article 111 of the DPA). On the other hand, the use of a smart contract
may pose uncertainty from the perspective of the security debtor and later-ranking
security creditor in case of multiple liens on digital property (Articles 113 and 114 of
the DPA). Therefore, it is useful to consider the optimal content of the contract that
should be translated into a protocol to ensure the protection of the interests of both
contracting parties and, potentially, later-ranking security creditors.

Keywords: digital property, lien, smart contracts, fiduciary transfer of property.
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IIPABHH ITIPUHIIHIIHA O/] CPIICKOI TPABAHCKOI 3AKOHUKA
1844. /10 [IPE/JOCHOBE TPABAHCKOI' 3AKOHHKA 1934.

CTo ocaMzeceT rojjuHa of foHolewa Cprckor rpahaHcKkor 3akoHuKa 3a KibakeBUHY
Cpb6ujy (1844, y nameM Tekcty: CI'3) u seBesieceT roguHa of o6jaBsbuBama llpesoc-
HoBe ['pahaHckor 3akoHuKa 3a KpasbeBuHy JyrocaaBujy (1934, y nasmem Tekcty: [pe-
JIOCHOBA) j06ap cy pasJior Jja ce ca OBe BpeMeHCKe JAUCTaHIle U3BPLIM KoMIapanuja
JIBa aKTa Koja Mpe/iCTaBJ/bajy Ba’kHe Ta4YKe HAa pa3BOjHOj JIMHUjU CPIICKOT rpahaHCcKoOr
npasa. C 063UpoM Ha 06MM U KOMIIJIEKCHOCT MaTepHuje cajip>kaHe y OBUM aKTHUMa, Y
paay he ce moce6Ha ma)kwa CTaBUTHU CaMO Ha yBO/iHA IIpaBUJja Y KOjuMa Cy NMpoKJia-
MOBaHU TeMeJ/bHU NIPaBHU IPUHLMIIY, KA0 LITO je 3abpaHa peTpOaKTHBHe IIpUMjeHe
npaBa uau 3abpaHa 3/10ynotpebe npasa. Pasnke y u360py K/by4YHUX IPHUHIUIA, Y
CTPYKTYPH YBOJHOT Aujesa Uy GOpMy/rMcamwy NpaBHUX IPUHIIMIIA jaCHO CBjeJjo4ue 0
Jp>KaBHUM, IOJTUTUYKHUM U EKOHOMCKHUM pa3Jyinkama uamehy Cp6uje 1844. v Jyrocaa-
BUje 1934. roaune. [lojeJMHY paBHU NIPUHLUIIN KOjU he GUTH aHAJIM3UPAHU Y paay
HaJlaXHYTH CYy [yXOM BpeMeHOM Yy KOjeM Cy HacTaJlH, JOK Cy pyTH pe3y/TaT pyra-
YMjUX MHOCTPAHUX yTHLaja y IepUOAY OJf ieBeJieceT rojuHa. Komnapanuja oa fABa
aKTa, [IopeJ Tora LITO HaM Npy»Ka GaKTUYKU YBUJ Y CTalb€ IpaBa y aHaJu3UPaHUM
nepvoJiMMa, UMa 3a LjiJ/b Jja IIoKaXke U oApeheHu cTeneH eBoJIyLiUje NpaBa Koju ce
youdaBa Ha npeJsasy of CI'3-a fo [IpejocHOBe, Kao U HA TO KaKo je U360p MOje JUHUX
NpaBHUX HayeJa YTULA0 Ha CaBpeMEHO NPaBo. YIOTPe6oM UCTOPHUjCKONIPABHOT U
KOMIIAapaTUBHOT METO/13a, y3 KpaTak, a/li HeONX0aH OCBPT Ha pYIUTBEHONOJUTHUYKE
OKOJIHOCTH, ayTop he HacTojaTu fja y paAy NpUKake OCHOBHe LIpTe pa3Boja NpaBa Ha
IpPOCTOPY HA KOjeM Cy HacTaJsia 06a aHaJIM3MpaHa paBHa aKTa.

KsbyuHe peun: Cprcku rpahancku 3akoHuK, [IpegocHoBa 'pahaHckor 3akoHUKa 3a
KpaspeBuny JyrociaBujy, 3a6paHa peTpoaKTUBHE NPUMjeHe NpaBa, 3abpaHa LINKaHe,
TyMauere 3aKOHa, 061M4aj Kao U3BOp MpaBa.
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LEGAL PRINCIPLES: FROM THE SERBIAN CIVIL CODE OF THE
PRINCIPALITY OF SERBIA (1844) TO THE PRE-DRAFT OF THE
CIVIL CODE OF THE KINGDOM OF YUGOSLAVIA (1934)

The Serbian Civil Code of the Principality of Serbia (hereinafter: SCC 1844) was adopted
180 years ago, while the Pre-Draft of the Civil Code for the Kingdom of Yugoslavia
(hereinafter: Pre-Draft CC 1934) was published 90 years ago. These two historical
legal documents marked the important points on the development of Serbian civil law,
which is a good reason to perform a comparative analysis of these two acts from a solid
time distance. Considering the scope and complexity of the subject matter contained
in these acts, the paper first focuses on the introductory rules where fundamental
legal principles are proclaimed, such as the prohibition of retroactive application of
law or the prohibition of abuse of law. The observed differences in the choice of key
principles in the structure of the introductory parts and in the formulation of legal
principles clearly testify about the state, political and economic differences between
the Principality of Serbia in 1844 and the Kingdom of Yugoslavia in 1934. Some legal
principles which will be analyzed in the paper were inspired by the spirit of the time
when they were created, while others were the result of different foreign influences
over a period of 90 years. In addition to providing a factual insight into the state of
law in the analyzed periods, the comparison of these two acts also aims to demon-
strate the evolution of law, which may be observed in the period of transition from
the SCC to the Pre-Draft CC, and to indicate how the choice of certain legal principles
influenced the contemporary law. Using the legal history and comparative methods,
the author provides a brief review of the socio-political circumstances and present
the basic features of the development of law in the territories where both analyzed
legal acts were created.

Keywords: Serbian Civil Code of the Principality of Serbia (1844), Pre-Draft of the
Civil Code of the Kingdom of Yugoslavia (1934), prohibition of retroactive application
of law, prohibition of abuse of law, interpretation of law, custom as a source of law.
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THE PRINCIPLE OF CONSCIENTIOUSNESS
IN POLISH CIVIL PROCEEDINGS

In Polish civil proceedings, the principle of conscientiousness (conscientious and hon-
est conduct) is unjustly neglected by the doctrine and judicature. It is rarely mentioned
and it is not listed among the guiding principles of civil procedure in any academic
textbook. Article 3 of the Polish Civil Procedure Code stipulates that "the parties and
participants in the proceedings are obliged to take procedural actions in accordance
with good customs, to give explanations as to the circumstances of the case truthfully,
and to present evidence without concealing anything". This provision, whose content
evolved after the fall of communism, is the source of the principle of truth, one of the
most important principles of Polish civil procedure. Numerous monographs, articles,
and scientific conferences have been dedicated to the principle of truth. Yet, in this
provision, the legislator also imposed an obligation on the parties and participants
in civil proceedings to act in a mutually conscientious manner. It is worth noting that
the scope of conscientiousness and due diligence refers to the mutual conduct of the
parties and the conduct of the parties towards the court. Given the fact that the court
isnotan addressee of this norm, it is not bound by the duty of loyalty towards the par-
ties. In Polish civil proceedings, one may often encounter a lack of loyalty of the court
towards the parties; some examples will be discussed in this article. On the other hand,
the first rule which is envisaged in the ELI/UNIDROIT Model European Rules of Civil
Procedure (2020) is the principle of cooperation between the parties, attorneys and
the court, which embodies the essence of the principle conscientiousness. Referring to
some legal solutions envisaged in other countries, the author of this article considers
whether the principle conscientiousness should be introduced expressis verbis into
the Polish Civil Procedure Code and in what form.

Keywords: principle of conscientiousness and honesty, principle of cooperation, civil
procedure, ELI-UNIDROIT Model European Rules of Civil Procedure, Poland.
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IIPHHIIHUII CABECHOCTH Y [10/bCKOM I'PABAHCKOM IIOCTYIIKY

Y nosbckoM rpahaHCKOM NOCTYINKY, HadyeJso CaBeCHOCTH (HPUHLUI CaBeCHOT
kopuinhemwa NpoLecHUX OBJalmhewma) HempaBeJAHO je 3aHeMapeHo Of, CTpaHe JI0K-
TPHUHe U cyACcTBa. PeTKo ce noMumbe U He HaBOAU ce Mehy BoJehuM NpuHIIMNIMMA Nap-
HUYHOT NIOCTYINKa HU Y jeIHOM aKa/JleMCKOM y116eHUKY. Ys1aH 3 o/bCKOT 3aKOHUKA O
rpabaHckoM nocTynky npejsuha fia cy ,CTpaHKe U yYeCHUIM Y TOCTYNKY AY>KHHU Jja
npeay3My NpolecHe pajie y CKaajy ca JOOpUM 061MvajuMa, la HCTUHUTO 06jacHe
OKOJIHOCTH CJly4aja U U3Hecy ioka3e 6e3 mpukpuBama’. OBa ofpe/16a, UMju je cajipxaj
€BOJIyHMPao HaKOH NaJla KOMYHH3Ma, U3BOD je IPUHIMIA UCTHUHE, je JHOT 0J] HajBa-
HMjUX NPUHLMIA N0JbCKOT rpahaHckor noctynka. [IpuHnuny uctuHe nocsehexe
cy 6pojHe MoHOrpaduje, 4IaHI M, HAYYHU CKYNOBU. ak, 0BOM oJpei60M 3aKOHO-
JlaBall je CTpaHKaMa M yYeCHUIMMa y MapHUYHOM NOCTYNKY HaMeTHYO o6aBe3y Ha
CaBeCHO U YacHO MOCTynawe y Mehyco6HUM ofiHOCMMa. Bpesin HanoMeHyTH Jia ce
0Ba o/ipe/i6a 0JHOCH Ha MehycobGHe oiHOCe CTpaHaKa y CIopy, Kao M Ha IoHalllamke
CTpaHaKa npeMa CyZ4y, aJiv Jja He 00yxBaTa NOCTyName CyJa IpeMa cTpaHKaMa. Y
N0/bCKUM I'pah)aHCKUM NOCTYNIMMA YeCTH Cy TPUMepH 0/ICyCTBa HayeJia CaBeCHOT
kopuilhemwa npouecHux opJallhiema y NOCTynawy Cyja IpeMa CTpaHKaMa, a HeKU
o/l ’bux he 6uTH puKasaHu y pajy. C jpyre cTpaHe, IpBo npasuJio npejsuheno ELI/
UNIDROIT mopenom EBponickux npaBuJja napHU4Hor noctymnka (2020) je npyuHLun
capajmwe usMelhy cTpaHaka, aJlBOKaTa 1 Cy/ia, KOjH je oJlnuere NPUHIAIA CABECHOT
kopuithemwa npouecHux opaamhema. [losarBajyhn ce Ha HeKa 3aKOHCKa pelllekha U3
JAPYyTHUX 3eMaJba, ayTOp 4YJIaHKA pasMaTpa Ja JIM HadyeJsio JIOjaJIHOCTHU NOCTyNama
(bupyunjapHe Ay>KHOCTH) Tpeba eKCIJIMIIMTHO YBECTHU Y TEKCT MOJbCKOT 3aKOHHUKA
0 rpahaHCKOM MTOCTYNKY U Y KOM OOJIUKY.

K/byuyHe peuM: MpUHIUI CAaBECHOCTH U MOIITeHA (caBeCcHO Kopuilhemwe npouec-
HUX OBJIaulhewa), MPUHLIMI capajibe, MTapHU4YHU noctynak, ELI/UNIDROIT monen
EBponckux npaBuJ/ia NIapHUYHOT IOCTYIKA, [losbCcKa.
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AONYUITEHOCT PEBH3HJE IIPOTUB OAJ/1YKE O
TPOLLIKOBHMA Y CPIICKOM ITAPHHYHOM NIOCTYIIKY

Y cprickoM npaBy, peBu3Hja je peryaucaHa 3aKOHOM O IApHUYHOM [IOCTYIKY, y OKBUPY
KOjer ce pasJ/IMKyjy peBU3Hja IPOTUB IIpecy/ie U peBU31ja IPOTHUB pellewa. [loToma
je 03BOJbEHA aKO Ce Halla/a pelleme KOjUM je MoCTyNnaK NpaBHOCHAXXHO OKOHYaH
(4s1. 420 cT. 1 31IIT). C 063upoOM Ha TO AAa ce 0JiIyKa O TPOIIKOBUMA NOCTYNKa JJOHOCH
y dopmu pemiewa (4. 166 cT. 2 3I1I1), nuTame je a Jiu je peBU3HUja MPOTUB OJJIYKe
0 TPOLIKOBMMA NOCTYIIKA yJ10XHUBa. [[pyruM pedyuMa, /a Jid IOCTOjH allCTPaKTHA
MOryhHOCT u3jaB/bUBaa peBU3Uje NIPOTUB 0/J1YKa 0 TpolikoBuMa? OAroBop 3aBUCU
O/l TYMadyerwa CUHTarMe ,lIpaBHOCHAXXHO OKOHYAaH NOCTyNakK”. Y NpaBHOj HayLu Cy
3aCTyIJbeHa pa3JIMuUTa CXBaTamwa: 1) peBU3Hja HUKA /| HUje YJI0X)KUBa IPOTHUB OJJIYKe
0 TPOILIKOBUMA NOCTYIKA; 2) YJIOKHUBA je, aJI CaMo aKo ce Hanaja U oJJIyKa o IJ1aB-
HOM 3aXTeBY; 3) yJIO’)KUBA je U aKO Ce Hama/ia caMo oJijIyKa o TpoiukoBuMa. C fpyre
CTpaHe, IpeMa Cy/ICKOj IPaKCH, CaMOCTaJIHa peBU3Hja MPOTUB OAJYKe O TPOLIKOBUMA
HUKAaJ, HUje YJI0XKHMBA, jep je TO 0 IyKa O CIOpeJHOM 3aXTeBY KOjOM Ce IPaBHOCHAXKHO
He OKOHYaBa noctynak. [locebHo je nuTame yJI0KMBOCTU NOCEOHE peBU3Hje IPOTUB
OJIJIYKe 0 TPOLIKOBUMA MoCTyIKa. O roBOp 3aBUCH 0] YJIOKUBOCTH IIOCeOHe peBU3Uje
NPOTHUB OJJIYKe KOjoM Ce (He)OKOHYaBa MPaBHOCHAXHO noctymnak. CyAcka npakca je
y NorJie[ly OBOT MUTaka HeyjeAHadyeHa. Heka/l ce mpaBu pa3J/uka u3Mehy ya0XKuBO-
CTH U JIONYIITEHOCTH y Y3KeM CMHUCJY (aJITepHATUBHO NOCTAaB/bEHU Pa3Ji03U U3 YJI.
404 ct. 1 3I1I1), a Hekaf, He. [lopen Tora, BpxoBHU CcyA yje/lHAYeHO cMaTpa /ia HUCY
HCIIyHeHU YCJIOBY 3a NOCEOGHY PEBU3H]Y, jep Ce 0 TPOLIKOBUMA NOCTYIKA OAJIyuyje
npuMeHOM 3aKO0Ha O TapHUYHOM MOCTYIIKY, ,IPOLLeCHUM 3aKOHUMA”, 0ZJHOCHO A/1BO-
KaTcke Tapude U Jla Ta 04J1yKa 3aBUCH 0/} CBAKOT KOHKpPeTHOT cJy4aja. 360r Tora je
noTpe6GHO pacnpaBUTH U KOje ce MPaBO NpUMehYyje MPUIUKOM OJy4rMBamka O 3aX-
TeBY 3a HAKHa/ly TPOLIKOBA NOCTYIKa — MaTepHjaHO UJIY IPOLECHO.

K/byuyHe peuM: TPOLIKOBH NTOCTYIKA, MAPHUYHU NOCTYNAK, PEBU3H]a, Pellebe.
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PERMISSIBILITY OF A SECOND APPEAL AGAINST A DECISION
ON LITIGATION COSTS IN SERBIAN CIVIL PROCEDURE

The Serbian Civil Procedure Code of (CPC) regulates the process of filing a second
appeal, distinguishing a second appeal against a judgment from a second appeal against
a court order. The latter is permitted when challenging a decision that concludes the
procedure (Art. 420, par. 1, CPC). Given the fact that the decision on litigation costs
is issued in the form of a court order (Art. 166, par. 2, CPC), the question arises as
to whether a second appeal against the decision on litigation costs is admissible, i.e.
whether there is an abstract possibility of filing a second appeal against the litigation
costs decision. The response depends on interpreting the term 'finally concluded pro-
cedure'. There are various opinions in legal circles: 1) a second appeal is never admis-
sible against the decision on litigation costs; 2) it is admissible, but only if the decision
on the primary claim is also contested; 3) it is always admissible. Conversely, accord-
ing to case law, a standalone second appeal against the decision on litigation costs is
never permitted because it constitutes a decision on a subsidiary claim that does not
finally conclude the proceedings. When a general second appeal is not an option, it is
essential to consider whether a specific second appeal (leave to appeal, writ of certio-
rari) against the decision on civil procedure costs is permissible. The answer hinges
on whether this specific second appeal is admissible against a decision that may or
may not definitively conclude the proceedings. The jurisprudence on this matter lacks
consistency. Furthermore, it does not distinguish between admissibility and permis-
sibility (Art. 404, par. 1, CPC). Additionally, the Supreme Court has consistently held
that the conditions for a specific second appeal have not been met, as decisions on
litigation costs are typically determined by applying procedural laws or the Attorney
Fee Tariff, and are case-specific. Therefore, it is crucial to determine which legal rules
apply when deciding on a request for reimbursement of litigation costs - substantive
law or procedure law.

Keywords: procedure costs, civil litigation, second appeal, court order.
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Y/IOI'A IIPHHIHUIIA CABJECHOCTH H IIOLITEBA Y
CY/ICKOM O4/1YYHUBAHKY O U3MJEHHU HJITH PACKUZY
YI'OBOPA YC/bE/ IPOMHJEELEHUX OKOJ/IHOCTH

Teopuja npoMujemeHUX OKOJIHOCTU NIpe/cTaB/ba IPOTUBTEXKY OCHOBHOT HayeJia yro-
BOPHOT [1paBa, HayeJla 06aBe3He cHAre yropopa - pacta sunt servanda. Ratio npuxsa-
Tamwa Teopuje NPOMHUjeHeHUX OKOJIHOCTH, KOja Y3 UCNyHhebe NPONUCaHUX YCI0Ba
MOXe [JOBeCTH 0 U3MjeHe UJIM pacKKu/ia yroBopa o/ CTpaHe CyJa, orjiejia ce y Ynme-
HULY J1a IPOMUjeheHe OKOJTHOCTH PeTjepaHo 0TeXaBajy UCIybetbe HeJlocIjesie 06a-
Be3e YTOBOPHE CTPaHE UJIM [JOBOJIE /10 IPETjepaHO BEJIUKOT TYOUTKA IPH UCTY EbeHbY
ob6aBe3se. Ycibe] TAKBUX OKOJIHOCTH, KOje Cy HaCTYIHJIe HAKOH 3aKJby4ea yroBopa
Y KOje ce HUjecy MOIJIe Ipe/iBU/ijeTH, moroheHa yroBopHa CTpaHa MOXe 3aXTHjeBaTH
W3MjeHY UJIM PacKu /[, yroBopa Cy4CKHUM Iy TeM. Y TOM CMUCJY, TeOpUja IPOMUjeheHUX
OKOJIHOCTH U N0CeOHO HeHe IpaBHe NOoC/beIUIe, U3MjeHa U PaCKU /L yTOBOPa, jaB/bajy
ce Kao M3y3eTaH KOPEKTUB CTPOTOr Havesa pacta sunt servanda. OBo Hajupuje U3
pasJiora lITo 6€CKOMIPOMKCHO OIITOBake YTOBOPa Yy OKOJIHOCTUMA Ka/ia OH GUTHO
LITETU UHTEepecHuMa jeJlHe 0Jf yTOBOPHUX CTPaHa, MOXKe HapylLIMTHU Jpyra OCHOBHA
HayeJla MIPUBATHOT NpaBa, NONYT Hayesla EKBUBAJEHTHOCTH y3ajaMHUX JlaBama U
HayeJsla CaBjeCHOCTH U MOLITEHA, a LITO 61 U3a3BaJio Behy LITETy of U3MjeHe WU
eBeHTYaJIHOT pacKM/a yropopa. 3aKoH 0 06JIMTallMOHOM O/JHOCHMMa POIHUCYje [a ce
CYJ NIPU OJIIYYUBay 0 U3MjEHU UJIU PACKU /Y YTOBOpa 360T TPOMHUjetbeHUX OKOJHO-
CTH PyKOBO/IY Ha4yeJIMMa CaBjeCHOCTH U NMOLITEHA, BOJlehr pauyHa HAPOYUTO O LUJbY
yroBopa, 0 HOpMaJIHOM PU3UKY KO/l yTOBOPa OJHOCHE BPCTE, O [ljeJIOBay U Tpajamby
HM3BaHpPeJHUX OKOJIHOCTH, Kao U 0 ypaBHOTEKEHUM HHTepecuMa 06Hjy cTpaHa. Pax
ce y IIMpeM CMHUCAY 6aBU YJIOIOM KOjy HaueJsIo CaBjeCHOCTHU U MOIITeHha 0CTBapyje
IIPY CYZ,CKOM OJIJIyYMBakby O U3MjeHU WUJIU PAaCKUAY YyroBopa. Y yKeM CMUCIY, paj,
ca/Zip>Ky aHaJIM3y OJHOCA HauyeJia CaBjeCHOCTH U MOIUTEHA U TeopHje NIpoMUjeme-
HUX OKOJIHOCTH, Y3 06pa/ly c/ay4dajeBa U3 Cy/CKe pakce y KOjuMa je cyJ U3MHjeHHo,
OJHOCHO PAacKUHYO yroOBOp KOjU je moroheH npoMujermeHuM OKOJHOCTHMA, BoZehu
ce 3aXTjeBMMa Koje I0CTaBJ/ba IPUMjeHa HayeJla CaBjeCHOCTH U NOLITeHa.

K/by4yHe pedyu: npoMujemeHe OKOJTHOCTH, M3MjeHa YTOBOPa, PaCKH/J, yroBopa, Hauesio
CaBjeCHOCTH M NolITewa, clausula rebus sic stantibus.
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THE ROLE OF BONA FIDES PRINCIPLE IN JUDICIAL
DECISIONS ON CONTRACT MODIFICATION OR
TERMINATION DUE TO CHANGED CIRCUMSTANCES

The theory of changed circumstances serves as a counterbalance to the fundamen-
tal principle in contract law that agreements must be kept (pacta sunt servanda). The
rationale behind embracing the theory of changed circumstances, which (upon meet-
ing prescribed conditions) may lead to the modification or termination of a contract by
the court, stems from the fact that changed circumstances make the performance of an
obligation excessively difficult for the contractual party or cause excessive loss. Conse-
quently, when such circumstances arise after the conclusion of the contract and were
unforeseeable, the affected party may seek modification or termination of the contract
through judicial instruments. In this context, the theory of changed circumstances,
and particularly its legal consequences, emerges as an exceptional corrective to the
strict pacta sunt servanda principle. This is primarily because the unwavering adher-
ence to a contract in circumstances where it substantially harms the interests of one
of the contractual parties may undermine other fundamental principles of private law,
such as the principle of equivalence of mutual obligations and the bona fides principle,
which ultimately results in greater harm than modifying or potentially terminating
the contract. The Obligation Relations Act stipulates that the court, when deciding on
the modification or termination of a contract due to changed circumstances, shall be
guided by the bona fides principles, taking particular account of the contract's purpose,
the normal risk associated with contracts of the relevant type, the impact and dura-
tion of extraordinary circumstances, as well as the balanced interests of both parties.
This paper addresses the role played by the bona fides principle in judicial decisions
concerning the modification or termination of contracts, including an analysis of cases
from judicial practice where the court modified or terminated a contract affected by
changed circumstances, by invoking the bona fides principle.

Keywords: changed circumstances, contract modification, contract termination, bona
fides principle, clausula rebus sic stantibus.
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O/IrOBOPHOCT 3A LITETY O/ 2KUBOTHHA Y
CPIICKOM IIPABY U Y YIIOPE/IHOM IIPABY

Ciy4ajeBM IPOY3pOKOBaka IITETE 0J] CTPAaHe XKUBOTHIb€E CTAPU CY KOJIMKO U 3aje/-
HUIA YOBEKa U )KUBOTHUHA. OFOBOPHOCT 3a WUTETY OJ] )KUBOTUHY pery/ucajy cy U
HajCcTapuju NO3HATHU U3BOPH NpaBa. /laHac, 0BO NHTame je Pa3JM4YUTO peryjaucaHo
y NojeJUHUM NIpaBHUM cucTeMuMa. [lyT 3akoHosaBHOT ypehewa kpehe ce usmehy
06jeKTHUBHE U Cy6jeKTHBHE OATOBOPHOCTH, U3Mehy 0/JrOBOPHOCTH BJIACHUKA U Jp-
’Kaolla )KMBOTHIbe, U3Mehy onuITer pexyuMa 3a CBe })KMBOTUHE U IOCEOHUX pexuMa
3a 1oje/jHe KaTeropuje >kMBoTHma. CarsiefjaBajyhu oBe pasJivke, y pajy cy aHaJlu-
3MpaHa [IpaBHa pelllera 3a 0Baj CJ1y4yaj OATOBOPHOCTH 3a IITETY Y $ppaHIyCKOM, ay-
CTPUjCKOM U HeMayKoM npaBy. Ppaniycko npaBo ypehyje 06jeKTUBHY OATOBOPHOCT,
JIOK aycTpHjcko npaBo ypebyje cy6jekTuBHY. OTOBOPHOCT 3a IUTETY O] )KUBOTH A
y HeMauyKoM IpaBy 3aBHCHa je 0] IpaBHe KBaJupuUKalluje )KUBOTHIbA Ha KOPUCHE
)KUBOTHUIbE (CyOjeKTUBHA OATOBOPHOCT) U JIYKCy3He )KUBOTHIbe (06jeKTUBHA O/TO-
BOpHOCT). Pa3B0j 0/ATOBOPHOCTH 3a WITETY O] )KUBOTHIA ¥ JjoMaheM npaBy obeJe-
>KeH je TPOMEHOM OCHOBA OATOBOPHOCTU. Cplicky rpahaHCKU 3aKOHUK ypehuBao je
Cy6jeKTHBHY 0Z,rOBOPHOCT OJITOBOPHOT JIM1a: OHOT KOjU je )KHBOTUHY ,,HaTepao UJIU
Ha/lpa>k1o UJIY je cauyBaTH npeHebperao” (§ 815). Y npBuM rogrHaMa HakoH /lpyror
CBETCKOT paTa, npasuJa Cprckor rpahaHckor 3akoHUKa Cy U fia/be, YCJI0BHO, IIPHU-
MewUBaHa, ja 64 MOTOM y CY/ACKOj MpaKcy 6M0 pa3BUjeH CTaB Jja ce 3a 0Baj CJay4aj
pOy3pOKOBaka LITeTe UMajy IPUMEHUTH NPpaBuJa O OATOBOPHOCTH 3a LITETY OJ
onacHe cTBapu (06jeKTUBHA 0ATroBOpHOCT). JJoMmahu 3aKOH 0 06JIUrallMOHUM OJIHO-
CHMa He peryJulile Moce6HO 0Baj CJy4aj 0 OBOPHOCTH 3a LITETY, a/ld 3ay3eTH Cy-
CKU CTaB U laJbe je akTyeJsaH. [IpegHanpt rpabaHckor 3akoHrka Peny6irike Cpbuje
3a/ip>kaBa Kypc 06jeKTHBHE O/ITOBOPHOCTH 3a LITETY 0/ >)KUBOTU-aA. Pas mpy»xa Hop-
MaTHUBHOINIPaBHY, UCTOPHjCKONPABHY U YIIOpeHONPaBHY aHaJIN3Y OZiTOBOPHOCTH 3a
HITETY O/ >)KUBOTHHbA.

K/by4uHe pedu: cy6jeKTHBHA OJITOBOPHOCT, 06jeKTHUBHA OJITOBOPHOCTH, OMacHe
CTBapH, )KUBOTHUHbE.
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LIABILITY FOR DAMAGE CAUSED BY ANIMALS IN
SERBIAN LAW AND COMPARATIVE LAW

Cases involving damage caused by an animal are as old as the relationship between
man and animal. Liability for damage caused by animals was regulated in the earliest
sources of law. This issue is regulated differently in certain legal systems. Legislative
regulations alternate between objective (strict) and subjective (fault) liability, between
the liability of the animal owner and caretaker, and between the general regime for all
animals and the specific regimes for certain animal categories. In view of these differ-
ences, the paper analyzes the legal solutions on this matter in French, Austrian and
German law. French law prescribes strict liability, while Austrian law envisages fault
liability for damage caused by animals. In German law, it depends on the legal classi-
fication of animals: utility animals (fault liability) and luxury animals (strict liability).

In Serbian law, the development of liability for damage caused by animals is marked
by a change of the causa. The Serbian Civil Code of the Principality of Serbia (1844)
regulated the fault liability of the responsible person: the one who "forced or irritated
the animal or neglected to control it" (§ 815). In the first years after the Second World
War, the rules of the Serbian Civil Code were still conditionally applied, but the subse-
quent judicial practice took a position that liability for damage caused by dangerous
things (strict liability) should be applied to animals. The Serbian Obligation Relations
Act does not specifically regulate this case of liability for damage but the position taken
by judicial practice is still valid. The preliminary draft of the Civil Code of the Repub-
lic of Serbia preserves the course of strict liability for damage caused by animals.The
paper provides a normative, historical and comparative law analysis of liability for
damage caused by animals.

Keywords: fault liability, strict liability, dangerous things, animals.

94



CECHJA 3A TPAHAHCKO ITPABO

Rafat Stronk, UDK: 347.121.2:343.953(438)
Junior Researcher, PhD Candidate, 341.953:341.645(4)
Faculty of Law and Administration, University of Warsaw, 343.63(438)
Republic of Poland

JUSTICE AND THE PRINCIPLE OF LEGAL CERTAINTY:
CHALLENGING FINAL CIVIL JUDGMENTS AFTER
WALESA V. POLAND (50849/21)

The principle of finality of judgment (res iudicata) is of particular importance in
civil cases. The civil procedure model prevalent in modern liberal-democratic states
assumes that the finality of a judgment should have primacy over its substantive
correctness. Challenging a final judgment is most often associated with the need to
review a matter of law or a legal position of the opposing party. Hence, there are argu-
ments that the legal system should have a certain margin of tolerance towards the
substantively incorrect judgments (for the purpose of promoting legal certainty). On
the other hand, this position is criticized as it may contribute to sustaining judgments
that are contrary to the basic principles of equity and violate the constitutional rights
and freedoms. Another critical issue is the process of "privatization" of the judiciary,
which does not serve the requirements of the rule of law but becomes more of a forum
for resolving disputes between individuals. These arguments were the ground for
introducing the institute of an extraordinary complaint (appeal) in Poland, which was
challenged before Polish authorities and ultimately assessed by the European Court of
Human Rights (ECtHR). In the case of Walesa v. Poland (50849/21), after winning the
defamation lawsuit in Poland, the applicant Lech Walesa claimed that extraordinary
appeal lodged against the final judgment of the domestic court, and the ruling of the
Supreme Court of Poland to reverse the original final judgment, constituted a viola-
tion of his right to a fair trial (Article 6 of the Convention), the principle of legal cer-
tainty and the principle of final and binding judgment (res iudicata). As the Court ruled
in favour of Walesa, the Court's views are an interesting starting point for consider-
ing the principle of legal certainty, its specificity in civil cases and the constitutional
model of legal remedies. The paper explores the context of introducing the institute
of extraordinary complaint and its application, and presents analogous institutions in
other countries. The author also discuss the main theses of the ECtHR judgment and
present their potential consequences.

Keywords: stability of jurisprudence, legal certainty, extraordinary complaint (appeal),
final judgment in civil cases.
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IIPAB/IA H IIPHHIIAII IIPABHE CHI'YPHOCTH:
OCIIOPABAKSE IIPABOCHAKHHUX TIPECY/IA Y
I'PABAHCKHM CTBAPUMA HAKOH IIPECYJE

BAJIEHCA IIPOTHB I10/bCKE (50849/21)

[IpyHUUI IpaBoCHAXXHOCTU Ipecyfe (res iudicata) je on n3y3eTHe BaXKHOCTH y rpabhaH-
CKUM CTBapuMa. MoJies1 opraHu3oBamba rpahaHcKor mapHUYHOT MpoLeca Koju IpeoB-
JlaZilaBay caBpeMeHHM JIn6epaJHO-AeMOKPATCKUM Jip3KaBaMa IpeTIoCcTaB/ba Aa npa-
BOCHaXHOCT (KOHAYHOCT) pecy/e UMa NpUMaT Ha/Jj MaTepPHjaJHO-IIPaBHOM HCIIPaB-
Houthy. OcriopaBake IpaBOCHAXKHe Mpecy/ie Hajuyelihe je MoBe3aHO ca NOTpe6GoM
MpEeUuCIMTUBakha CIOPHUX NPAaBHUX MUTakba UJIM IPABHOT CTaBa CyNpPOTHE CTPaHe.
CjenHe cTpaHe, MOCTOjU CTAB Jla IPAaBHU CUCTeM Tpeba Jla UMa U3BECHY [03Y TOJIe-
paHIMje npeMa TaKBUM NpecyJaMay L[UJ/by YHanpehewa npaBHe cUurypHocTu. Hagse-
JleHU CTaB ce KpUTHUKYje jep JONPUHOCH OZip>KaBakby Ipecy/ia Koje Cy y CYIIpOTHOCTHU
Ca OCHOBHUM MPUHLMIIMMa NPaBUYHOCTH U IPEe/ICTaB/bajy NOBPEAY YCTaBHUX IIpaBa
U cjao6o4a. KpuTukyje ce u nmpoiec ,IpuBaTHUsanyje” npaBocybha, Koje He CayKHU
OCTBapUBaby IJU/bEBA BJIa/laBUHe NIpaBa Beh nmocTaje ¢opyM 3a peliaBame CIOpoBa
n3Mehy nojeaunana. OBU apryMeHTH GUJIM Cy OCHOB 3a YBoheme HHCTUTYTA BaH-
pe/sHe xaJjbe, Koja je Hajupe 6uJia mpeAMeT criopa npeJ I0/bCKUM OpraHuMa, Jja 6u
3aTuM AocneJia 10 EBponckor cyzaa 3awyacka npasa (ECJbIT). Y cayyajy Basenca npo-
TuB [losbcke (50849/21), HakoH A06MjeHe MapHULE 3a KJIEBETY, OAHOCUIAL, IPEJ-
ctaBke Jlex BasneHca onTy»xuo je [lo/bCKy Aa y103keHa BaHpe/HA )KaJI0y HA KOHAUYHY
npecyay aomaher cyzna u ogayka BpxosHor cyja [losbcke fa nperHadyu NIPBOGUTHY
NpaBOCHAXHY NMpPeCyAy NpeJcTaB/ba NOBpey MpaBa Ha NpaBUYHO cyhemwe (41aH 6
KoHBeHLWje), NpUHLUIIA IPAaBHE CUTYPHOCTH U MPUHIIMIA IPAaBOCHAXXHOCTHU IIpecy/ie
(res iudicata). C 063upomM za je Cya npecynuo y kopucT BasieHce, ctaBoBu Cyzna Mory
OUTH 3aHMMJbMBO M10JIA3ULITE 32 pa3MaTpatbe NPUHILMIIA IPAaBHE CUTYPHOCTH, Hher0Be
cnenuPUYHOCTH y rpahaHCKUM CTBAapHMa, U yCTAaBHOT MO/ieJs1a IpaBHUX JieKoBa. Paj
pa3sMaTpa KOHTEKCT YBOhewa M IpUMeHe UHCTUTY Ta BaHpeAHe KaJibe, U IpeJcTaB/ba
CJIMYHE UHCTUTYTe Yy APYTrUM 3eMJbaMa. AyTop he, Takohe, paaMoTpUTH I71aBHE Te3e
npecyze EBpornckor cyza 3a Jby/iCKa IpaBa U lbbUX0Be NOTEHIUjaJIHe MToCJaeUlle.

K/byuyHe peuM: cTabUIIHOCT Cy/ICKe NpaKCce, IpaBHA CUTYPHOCT, BAaHPELHA KaJ6a,
NpaBOCHAXHa npecyzay rpahaHckum cTBapuma.
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FEMICIDE IN NORTH MACEDONIA:
A COMPLEX INTERPLAY OF SOCIO-CULTURAL
FACTORS AND LEGAL CHALLENGES

Femicide, the Killing of women because of their gender, is a pervasive and deeply
troubling issue globally, as well as in North Macedonia. This article examines the phe-
nomenon of femicide in the context of North Macedonia, focusing on the multifaceted
interplay of socio-cultural factors and legal challenges that contribute to its preva-
lence. Drawing upon a comprehensive review of existing literature, official reports,
and qualitative data, this study explores the various dimensions of femicide in North
Macedonia, including its root causes, manifestations, and impacts on individuals and
the society. The analysis reveals that femicide in North Macedonia is influenced by a
complex web of factors, including patriarchal attitudes, gender inequality, economic
disparities, and systemic failures to ensure relevant protection within the legal and
judicial systems. Socio-cultural norms and stereotypes contribute to spreading harm-
ful gender roles, leading to a culture of impunity that enables perpetrators to escape
criminal liability for their actions. Moreover, structural barriers hinder access to justice
and support services for victims, exacerbating the vulnerability of women and hinder-
ing efforts to prevent and address femicide effectively. The article also discusses the
limitations and gaps in current research and data collection methods related to femi-
cide in North Macedonia, emphasizing the need for more comprehensive approaches
to understanding and combating this phenomenon. Furthermore, it highlights poten-
tial paths for policy interventions and initiatives aimed at addressing the root causes
of femicide and promoting gender equality and women's rights in North Macedonian
society. In conclusion, this article underscores the urgent need for legal amendments.
By addressing the underlying socio-cultural norms and systemic barriers that spread
gender-based violence, North Macedonia can move towards creating a safer and more
equitable society for all its citizens.

Keywords: femicide, gender-based violence, crime, North Macedonia.
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PEMHIIN/]] Y CEBEPHO] MAKE/IOHHJH:
C/IOKEHA HHTEPAKIIHJA COLHHO-KY/ITYPHHUX
PAKTOPA H [IPABHUX H3A30BA

demunu, youjame xxeHa 360T lbUXOBOT 110J13, je CBENPUCYTHO U y60KO0 3a6puiba-
Bajyhe nuTame Ha I7106aJJHOM HUBOY, Kao U y CeBepHoj MakesoHuju. OBaj 4iaHak
uctpaxyje ¢penomen pemunua y Kourekcty CeBepHe MakejoHuje, ca GOKycoM Ha
CJIO’KEHY MHTepaKLujy u3Mehy conno-KynTypHUX GaKTOpa U NPaBHUX U3a30Ba KOjU
JIONPUHOCE HeroBoj pacnpoctpamweHocTu. Ocnamajyhu ce Ha cBeobyxBaTaH Ipe-
riej nocrojehe suTepaType, 3BaHUYHUX U3BelITaja U KBaJUTATUBHUX NO/ATAKA,
0Ba CTy/iMja UCTPAXKyje pa3iMuuTe AUMeH3uje pemunuga y CeBepHoj MakeJoHUjH,
yKJ/by4yjyhy OCHOBHe y3poKe, MaHUecTal1je U yTHLlaje Ha N0jeJUHIIE U [ PYLITBO.
Anasuza oTkpuBa Jja je demuinujy CeBepHoj MakeOHHU]U MOIJI0KAH Y TUIA]y 6pOj-
HUX CJIOKeHUX PaKTopa, Kao IITO Cy NaTpUjapXaJHU CTaBOBH, PO/ HA HejeJHAKOCT,
€KOHOMCKH JUCIIapUTeT U CUCTEMCKU MPONYCTH NPABHOT U NPaBOCYAHOI CUCTEMa.
Conno-Ky/ITypHE HOPMe U CTEPEOTUIIH AONIPHUHOCE IIMPEwY INTEeTHUX POJHUX YJIOra,
IITO JJOBOJU 10 KYJITYpe HeKaKIbUBOCTH Koja oMoryhaBa mounHHoLMMa 1a U36eTrHy
KPUBHUYHY OATOBOPHOCT. CTPYKTypHe IpelpeKe OMeTajy NIPUCTYI IPaBAY U ycayraMa
3a NOAPILKY >KPTBaMa, JoONpUHOCe joil Behoj parkbUBOCTH KEHA, U OMeTajy Halope y
crpevyaBamwy U epUKACHOM pellaBamy ciaydajeBa eMmunua. YiaHak pasmarpa orpa-
HUYema ¥ HeJJoCTaTKe aKTyeJIHUX MeTo/la UCTpaXkMBawa U NPUKYIlJbaka NoJaTaka
o ¢emunuy y CeBepHoj Make0HHjU, U Har/allaBa noTpeby 3a cBe0OYXBaTHUjUM
NPUCTYIIUMaA pa3yMeBaby U 60pOU NPOTUB OBOT dpeHOoMeHa. AyTopKa yKa3yje Ha
Moryhe MHTepBeHIHje KPO3 CoLMjaJIHe NOJMTHUKE U MHULIMjaTHBe KOje MMajy 3a LiuJb
Jla pa3jacHe KopeHe deMUI KA U IPOMOBUIIY POJAHY PAaBHOIPABHOCTHU U TpaBa KeHa
y APYLITBY. Y 3aKJ/bYy UKy, ay TOpKa HarJallaBa XUTHY NOTpeby 3a K3MeHaMa 3aKOoHa.
YKo/11KoO ce m0o3a6aBu TeMEJ/bHUM COLMO-KYJTYPHUM HOpMaMa U CUCTEMCKUM bapuje-
paMa Koje JONIPHHOCe LIMPemy POJHO 3aCHOBAHOT Hacu/ba, CeBepHa MakegoHuja
MO2Ke [la KpeHe Ka CTBapaiby CUT'YPHUjer U IpaBeAHUjer APYILTBA 3a cBoje rpahaHe.

K/byyHe peun: pemMunuj, pogHO 3aCHOBAHO HAaCUJ/be, KPUBUYHO Zeso, CeBepHa
MakepoHuja.
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KOH®HUCKALIHJA HMOBHHE H UMOBHUHCKE KOPHCTH Y
KPUBHYHOM IIOCTYIIKY HACYIIPOT KOHPHCKALIUJE HUMOBHHE
Y TPABAHCKOM IIOCTYIIKY Y MAKE/JOHCKOM IIPABY

KoHduckanuja MMOBMHE U MMOBUHCKe KOPUCTH je oceb6Ha KpUBUYHOIIpaBHa Mepa
KOja je yBeJleHa y MaKeJOHCKO 3aKOHOZaBCTBO JOHOLIekheM PBOT MakejoHCKor Kpu-
BUYHOT 3aKOHUKA 1996.r0/1UHE, a 0Baj UHCTUTYT GUO je HA3BaH ,l1JIeHU/16a UMOBHUHE
Y UMOBUHCKe KopucTu”. KimacuuHu 061K KOHUCKallMje 3aCHUBA Ce HAa 01Y3UMaby
MMOBHMHE CTeueHe KPUBUYHHUM /[leJIOM 3a Koje je siule ocyheHo. Moxe ce 1MojaBUTH
Kao CTBapHa U BpeJJHOCHA, a MoxKe ce u3pehu u KoHdUCKalluja y cay4dajy IoCcTojamka
$aKTUYKUX UJIM IPAaBHUX NIpeNpeKa 3a KPUBUYHO FObebe. Y IUJbY YK/bYUHMBabha y
MehyHapoaHe Hanope 3a epukacHujy 60p6y NPOTUB OPTaHU30BAHOT KPUMUHAJIA U
kopynuuje, 2009. ronvHe yBeJieHa je npouiMpeHa KoHpuUcKaldja koja oMmoryhaBa ony-
3MMakbe He3aKOHUTHUX CpeJicTaBa 3a Koja Huje yTBphHeHOo o/ KOT Cy KpUBUYHOT JieJia
HaCTaJIa, a BJACHUK cpeJicTBa (paHuje ocyhuBaH 3a oipeheHy BpCTy KpUBUYHUX JleJ1a)
HUje ZI0Ka3a0 3aKOHUTO MOPEKJI0. 3a MpaBHe eKcrepTe 6UJIO0 je U3HeHahewe Ja je 2024.
ro/ivHe JoHeT 3aKOH 0 0/1y3MMakby UMOBHHE Y rpahaHCKOM OCTYIIKY, KOju 06e36ehyje
3alUTHUTY jaBHOT UHTepeca Ha HAaYKMH /ia ce oHeMoryhaBa 6110 KakBa KOPUCT OJ1 UMO-
BUMHE 3a KOjy je y rpahaHCKOM NOCTynKy yTBpheHo fa HUje prbaB/beHa U3 3aKOHUTHUX
n3Bopa. 'pahaHcka koHdUCKaLMja ce TpUMeYje V caydyajeBMMa KaJla jaBHU TYKU-
Jlal, CyMHa Ha KPMBUYHO J1eJ10, aJ1M HEMa JI0BOJbHO JI0Ka3a 3a KPUBUUYHO FObekbe UJH
KPHBHYHO FOeH€e HUje 10Besio o0 ocyhyjyhe npecye, a o1jeHHO je 1a TOCTOjU OCHO-
BaHa CyMiba J1la UMOBHHA HUje IpubaB/beHa U3 NPaBHUX U3BOpa. AyTOpPH JleTas/bHUje
paspabyjy oBe UHCTUTYTe U [1ajy apryMeHTOBAaH KPUTUUYKHU OCBPT Ha BaJUAHOCT U
KOMINATHUOUJIHOCT OBAaKBHUX KOHI|eNaTa Y MaKeJOHCKOM NPaBHOM CUCTEMY.

K/byuyHe peuu: KoHOHUCKaLIHMja, KpUBUYHU [TOCTYNAK, 'pa)aHCKU OCTYaK, UMOBUHA,
MMOBHHCKA KOPUCT, KPUBUYHO JIEJI0.

101



MEBYHAPO/IHA HAYYHA KOH®EPEHLIUJA ,,[IPABHU [TIPUHLIUIIA Y CABPEMEHOM ITPABY” | 2024.

Prof. Aleksandra Gruevska Drakulevski, LL.D.,
Full Professor,

Faculty of Law "lustinianus Primus",

University "Ss. Cyril and Methodius" in Skopje,

Prof. Aleksandra Deanoska Trendafilova, LL.D.,
Full Professor,

Faculty of Law "lustinianus Primus",

University "Ss. Cyril and Methodius" in Skopje,
Republic of North Macedonia

CONFISCATION OF PROCEEDS OF CRIME IN CRIMINAL
PROCEDURE VS. CONFISCATION OF PROPERTY IN
CIVIL PROCEDURE UNDER MACEDONIAN LAW

The confiscation of proceeds of crime is a special criminal-law measure introduced in
the Macedonian legislation by the adoption of the first Criminal Code in 1996, when
this institute was designated as "seizure of property and property-related gains". The
classical form of confiscation is based on the confiscation of property (crime proceeds)
acquired by the commission of a criminal act for which a person has been convicted.
Confiscation can also be imposed in case there are de facto or de iure obstacles for
criminal prosecution. In order to join the international efforts aimed at a more effec-
tive fight against organized crime and corruption, in 2009, the Macedonian legislator
introduced the extended confiscation, which authorized the confiscation of crime pro-
ceeds for which it has not been determined which crime they originate from, whereby
the property owner (previously convicted of a certain type of crime) did not prove
their legal origin. In 2024, the Macedonian legislator adopted the Act on the Confisca-
tion of Property in Civil Proceedings, which was a surprise for legal experts. This Act
provides for the protection of the public interest by preventing that any benefit or gain
be obtained from property which is determined (in civil proceedings) to have been
acquired from legal sources. The confiscation of property under civil law is applied in
cases where the public prosecutor suspects the commission of a crime but does not have
enough evidence to initiate criminal prosecution, or when the initiated criminal pros-
ecution did notlead to a conviction whereas the prosecutor considered that there was
areasonable suspicion that property had not been provides a reasoned critical review
on the validity and compatibility of these concepts in the Macedonian legal system.

Keywords: confiscation, criminal procedure, civil procedure, property, proceeds of
crime.
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IIPHHIHUII KPUBHIIE Y CBET/1Y KPUBUYHUX
JAEJIA KOJA CY U3BPIIIEHA I1YTEM ME/IHJA

Mebhy ocHOBHUM NPUHLIMIIMMA Y CABPEMEHOM KPUBUYHOM MPABY Ce, IOpeJ IPUHIUIIA
3aKOHUTOCTH U PUHIUIIA TPAaBEJHOCTHU, TOCeOGHO UCTUYE U TPUHIUT KpuBuUle. Kpu-
BMIIA Ka0 crielupUYaH NCUXOJIOUIKH 0JJHOC YUUHUOLA KPUBUYHOT JieJia IpeMa CBOM
OCTBapemy Mpe/CTaB/ba TEMeJ/b HeroBe Cy6jeKTUBHE KPUBUYHE OATOBOPHOCTH, a
THUMe U KaXXIUBOCTH. MiNaK, 0Baj HIPUHIIMI HeMa ancoJIyTHU 3Ha4aj jep KPUBUYHO
3aKOHOJIaBCTBO MpeABUha Bullle U3y3eTaKa, IOCEOHO KaJa Ce PaJyd 0 KPpUBUYHUM
JleJliMa Koja Cy U3BpllleHa yTeM Cpe/icTaBa jaBHOT nHbopMucawa. BpojHa kpu-
BUYHA JleJ1a Ce MOTY U3BPIIUTH NyTeM MeJHja (cpeJicTaBa jaBHOT HHOpPMUCaha U
KOMYHUIUPaKa) Kao MITO Cy: MOBPe/ia YaCcTH U yIJie/ia, OZlaBake TajHe, MO3UBabe
(mpomaraH/a) Ha BpIlllele KPUBUYHUX Jles1a, 3JI0YUHU MPKbe U Jip. CTora cBa caBpe-
MeHa KpMBUYHA 3aKOHO/IaBCTBA, [1a TAKO U MO3UTUBHO 3aKOHOJABCTBO Peny6iinke
Cpb6uje, npeaBubajy noce6Ha npaBuJia 3a yTBphUBambe KPUBHUHE OATOBOPHOCTH U
KaXKihaBake YYNHUJIalla KPUBUYHUX JleJla Koja Cy U3BpIIeHa Ny TeM Cpe/ICTaBa jaB-
HOT MHQOpPMHUCakha U KOMYHUIMpawa. OBJie ce pa3J/HKyjy ZiBa CUCTeMa KpUBUYHE
oaroBopHocTH. To cy: a) 0;rTOBOPHOCT GU3UYKOT JIULA U 6) OJTOBOPHOCT MPABHOT
squna. OCHOBHU 06GJIMK OJITOBOPHOCTH 3a ,MeJiMjcKa” KpUBHUYHA Jies1a IPeiCTaB/ba
yIpaBo 0JroBOPHOCT ¢u3nykKor Jsrna. OBa 0J[rTOBOPHOCT Ce jaBJba y JiBa BUAaa. To
Cy: a) mMpUMapHa, OCHOBHA OJITOBOPHOCT ayTOpa CIOPHOT, MHKPUMHUHHUCAHOT TeK-
CTa KOjUM Cy YIIPAaBO U OCTBapeHa ob6eJiexja 6uha 3aKOHOM MPONKUCaHOT KPUBUYHOT
Jiesia v 6) moceGHa, CyNncHAMjapHa, KackagHa 0rOBOPHOCT APYTHUX JIUIA — O/ATOBOP-
HOT ype/JHUKa, h3/laBaya, liTaMIapa v Npou3Bohaya Hocaya CJIUKe U 3BYKa Koja
ce 3aCHHUBA I10 MOCe6GHUM ITpaBUJIKMMa. YIIpaBo Noce6Ha 04rOBOPHOCT APYTHUX JULA
3a KpMBUYHA JleJ1a Koja Cy U3BpIlleHa Iy TeM Cpe/iCTaBa jaBHOT WHGOpMUCaa pei-
CTaBJba U3y3eTaK O/ OIITe MPUMeHe IPUHIUIA KPUBUIIE ¥ TO3UTUBHOM KPUBHUY-
HOM 3aKOHO/IaBCTBY Peny6uirike CpOuje o 4eMy roBOpH 0Baj pa/| ca acleKTa paBHe
TeopHje U 3aKOHO/JaBCTBA.

K/by4yHe peuyM: npUHIMI KPUBUILE, KPUBUYHO /110, CPECTBA jaBHOT HHPOPMHUCAHA,
0/ITOBOPHOCT, 3aKOH, KpUBUYHA CaHKIH]ja.
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THE PRINCIPLE OF CULPABILITY IN LIGHT OF CRIMINAL
OFFENSES COMMITTED THROUGH THE MEDIA

In addition to the principle of legality and the principle of justice, the principle of cul-
pability (guilt) is one of the basic principles in modern criminal law. Guilt, as a specific
psychological attitude of the perpetrator of the criminal offence towards the com-
mitted act, is the basis of the perpetrator’s subjective criminal responsibility, and
thus criminality. However, this principle does not have absolute significance because
criminal legislation envisages several exceptions, especially when it comes to crimi-
nal acts committed through the media (means of public information and communica-
tion). Numerous criminal acts can be committed through the media, such as: viola-
tion of one’s honor and reputation, revealing confidential information, soliciting the
commission of criminal acts, propaganda, hate crimes, etc. Thus, all modern criminal
legislation, including the positive legislation of the Republic of Serbia, prescribe spe-
cial rules for establishing criminal liability and punishing the perpetrators of crimes
committed through different means of public information and communication. There
are two distinctive systems of criminal liability: a) criminal liability of a natural per-
son; and b) criminal liability of a legal entity. The basic form of liability for "media"
crimes is the liability of a natural person, which comes in two forms. These are: a) the
primary (basic) liability of the author of the disputed text which contains the essen-
tial incriminating elements of a criminal offense prescribed by law; and b) the special
(subsidiary, cascading) liability of other persons: the editor, publisher, printer, or pro-
ducer of image and sound media, which is based on special liability rules. The special
(subsidiary) liability of other persons for criminal acts committed through the media
is an exception to the general application of the principle of culpability in the positive
criminal legislation of the Republic of Serbia. This issue is discussed in this paper from
the perspective of legal theory and legislation.

Keywords: principle of culpability (guilt), criminal offense, media, criminal liability,
legislation, criminal sanction.
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ME/IHKOJIETA/IHHU ACIIEKT APEKTHBHHX CTAIbA

YoBexkoBa eMOIIMOHAHOCT, KA0 CJIOXKeHHU IICUXUYKU NTPOLieC, UMa CBOj YTHLaj Ha 6pojHe
ncuxudke QyHKIMje Koje cy 0J] 3Ha4aja 3a CIOCOOHOCTH pacyhrBama U 0AJTyYnBamba.
OBaj cerMeHT YOBEKOBe JIMYHOCTH CaCTOjH Ce O eMOILIHja, pacloJioxema 1 adpeKaTa.
Y ncuxujaTpuUjCcKoj U CyACKO-IICUXUjaTPUjCKOj Teopuju adpeKTH ce oapehyjy kao uH-
TeH3MBHA, KpaTKOTpajHa cTamwa ocehamwa Koja cy npaheHa TeJleCHUM U U3paXKajHUM
nojaBaMa. IbxoB UHTEH3UTET U KBAJIUTET je 4eCTO TaKaB Jja y BpeMe BbHUXO0BOT I10-
CTOjara MOTY HacTaTH 0361J/bHe H3MeHe CTakha CBEeCTH, Ipolieca MUIl/berba U pacyhu-
Bakha U KOHTPOJIy BOJbHE aKTUBHOCTHU. Takohe, adpeKTH MOry yTULIATH Ha ICUXUYKO
TpIJbere 0cobe, 1a je NpOlleHa HbUXOBOI KBaJUTeTa U MHTEH3UTeTa 0/ 3Hauyaja U
y 0BOj obsacTu. liu/b paja je fa npeseHTyje ofgpeheme, BpcTe U KapaKTepUCTHKe
adeKTUBHUX CTama, bUX0Be [IOCAeiUIle U YTULAj HA pyTe ICUXUYKe ITpoliece. Y TOM
cMHUcay y paay he 6UTH Npe3eHTOBaH 3Havaj apeKTUBHUX CTakba y KPUBUYHONIPABHO]j
v rpahanckonpaBHOj 06s1aCcTH, NOCe6GHO ca CTAHOBUILTA OApeheHUX NpaBHUX HHCTH-
TyTa, Kao IITO Cy ypa4yH/bUBOCT, pas3Zpa>KeHoCT, IpaBHe BU0Be HEMaTepHjaIHe
wreTte U Ap. CaryielaBambe OBUX OKOJIHOCTH OJf 3Ha4aja je y IPaKTU4YHOj CYyACKO-TICH-
XHUjaTPHUjCKOj aKTUBHOCTH, KPO3 CYACKO-TICUXUjaTPHUjCKa BellTa4yemha, Kaa CTpyYHa
npoieHa adeKTHBHA CTakba MOXe OUTH 0J] KpyLiMjaJHOr 3Haydaja 3a 6yayhe cyacke
oanyke. Takobhe, pas uMa 3a MJ/b U [ja NPUOGJIMKY U I0jaCHU oZpeheHe TpaBHe U NICHU-
XUjaTpHjcKe OjMOBe KOju ce oJjHOCe Ha adpeKTe U TUMe oMoryhu 60/be pasyMeBame
IICUXHjaTapa U IpaBHUKA Yy NIPAKTUYHOM [IPaBOCYZAHOM Pajy.

KibyuyHe peun: adekTH, paspaxkeme, ypadyyH/bUBOCT, HEMaTepHjaiHa LITETa.
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MEDICO-LEGAL ASPECT OF AFFECTIVE STATES

Human emotionality, as a set of complex psychological processes, has a significant
impact on numerous psychological functions that are important for reasoning and
decision-making capacities. This segment of human personality includes emotions,
moods and affects. In the psychiatric theory and forensic psychiatry, affects are de-
fined as intense, short-term emotional states which are accompanied by physiological
and behavioural phenomena. The intensity and quality of affective states may trigger a
seriously altered state of consciousness, thinking and reasoning processes, and hinder
one’s voluntary control capacity. Affective states may also contribute to mental pain
and suffering. Thus, it is important to assess their quality and intensity in this area
as well. In this context, the paper presents the definition, types and characteristics
of affective states, their consequences and impact on other mental and psychologi-
cal processes. In particular, the paper discusses the importance of affective states in
criminal law and civil law, with reference to certain legal institutes, such as: sanity,
frustration/irritation, non-pecuniary damages, etc. The consideration of these cir-
cumstances is important in practical forensic-psychiatric activity, through forensic-
psychiatric expertise, when expert assessment of the affective state can be of crucial
importance for future judicial decisions. The paper also aims to clarify certain legal
and psychiatric concepts related to affective states and ensure a better understand-
ing of psychiatrists and lawyers activities in judicial practice.

Keywords: affects, frustration/irritation, sanity, non-pecuniary damages.
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ETHO KPHMHHO/IOI'HJA - OBEJ/IE?K]JA H
METOJE KPHMHHO/IOLIKOI IIPABILIA

Y nomahoj KpUMHUHOJIOIIKO] JIMTEPATYPHU HHUje YOOHYajeHO HABOJUTU €THO KPUMHU-
HOJIOTHjy Kao noce6aH KPUMHUHOJIOLIKHY NpaBal, Beh ce Hajuelthe HaJslase nojesie Ha
KpPUMHUHAJIHY GEeHOMEHOJIOT U]y U KPUMHUHAJIHY €TUOJIOTHjy, ONIITY U KIUHUUYKY KPU-
MMHOJIOTH]jy. Y TaKBOj [10Jle/11, eTHO KPUMHUHOJIOTHja IpeJiCTaB/ba [e0 ONLITe KPU-
MUHOJIOTHje 3aTO LITO OICET IheHOT U3y4yaBarha 06yXBaTa 0COOMHE ETHULUTETA, O/~
HOCHO, 06eJiexja ojeAMHUX MaprMHaJIN30BaHUX A PYIITBEHUX IPyIla, 0 pacy, oy,
MojeIMHUM BEPCKUM 00eJieKjuMa U YTUIAjy TUX 06eJiexkja Ha NojaBy KpUMHUHAJIHU-
TeTa. ETHO KpMMMHOJI0THja 060yXBaTa U 06jallilbeba Be3aHa 3a MHTepPaKIIMOHU3aM U
eTUKeTHpame, Kao U lesioBe KpUTHUYKe KPUMHUHOJIOTH]je Y OHOCY Ha KpUMHUHAJIUTET
MapryuHa/JM30BaHUX APYLITBEHUX rpyna. 3aHUMJbUBO je Jla ce y OKBUPY €THO KpH-
MUHOJIOTHje TocMaTpa U MacKyJIMHUATET, Kao [10J1apu30BaHU IPUCTYI 4Py LITBEHUM
nojaBaMa, O/l Herupama 360r JoOMHUHalMje Ha/Jl )KeHaMa, [0 NoOBpaTKa Ha CBeoOyX-
BaTHY aHaJ/IM3Yy, lIpe cBera MyIIKUX YJaHOBA 6GaHAU [0 YTPOXKEHOCTH MyLIKapara
Y3 MapryuHa/JM30BaHUX ApPylITBeHUX rpymna. [I[pegmeT oBor nocMaTpama NO4YMEbe O
JleBeleCTUX FOJJMHA MPOLIJIora BeKa. YBOJHU ce U MojaM ,0Tropaii” 3a MJajie ocobe
MYLIKOTa [10J1a Koje ce onupy 6esljuMa pacUCTHUMa, C jeiHe CTPaHe, Kao U NOPOAUY-
HUM U KyJITYPHUM HOpMaMa 0 KpUMUHAJIUTETY, C ipyre cTpaHe. ETHO KpuMuHoOJIOTHja
nocMarTpa, AakJe, JUYHHA OTIOP BUKTUMU3alUjH, a/I1 U yCTa/beHUM HOpMaMa opo-
JUYHOT BacUTamba 0 KOHGOPMU3MY, UHje yCBajakbe HUje CIPevYrJio BUKTUMU3aIUjy.
KpeTamwa Murpanaray npBoj4eTBpTHUHHU 21. BeKa IpeiCTaB/bajy AOAATHH pa3JIor 3a
CKpeTame [aXKibe Ha eTHO KPUMUHOJIOTHjY. Y TuTepaTypu je Moryhe Hahy moBe3aHOCT
€THO KPMMHUHOJIOTHje ca KPUMHUHOJIOTHjOM KoJloHUWjaau3Ma. [loce6HO cy KpUTUYKHU
nocMaTpaHa IMTaka eNnUuCcTEMOJIOTHje U MeTO/[0JIOTHje UCTPAXKUBaba jep 61 ce TUMe
NOCTUIJIA KPUTHUKA Py LITBEHOT ¥ UCTOPHjCKOT HeTMpamwa KOJIOHHjaIu3Ma U pacusma.

K/by4yHe peuM: eTHO KpUMHUHOJIOTHja, MACKYJIMHUTET, PE3UCTEHTH, KOJIOHUjaIu3aM,
pacusam.
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ETHNO-CRIMINOLOGY: CHARACTERISTICS AND METHODS

In the domestic criminological literature, ethno-criminology is not commonly desig-
nated as a separate direction in criminological theory. The most common taxonomy
refers to criminal phenomenology and criminal etiology, general and clinical crimi-
nology. Within this classification, ethno-criminology is part of general criminology
because the scope of its study includes ethnicity characteristics, i.e. characteristics
of certain marginalized social groups according to race, sex/gender, some religious
properties, and the influence of these characteristics on the occurrence of criminality.
Ethno-criminology also includes explanations related to interactionism and labeling,
as well as parts of critical criminology pertaining to the criminality of marginalized
social groups. In ethno-criminology, masculinity is viewed as a polarized approach
to social phenomena, initially based on denial (due to male dominance over women)
and a subsequent return to comprehensive analysis (primarily of male gang members
and the vulnerability of men from marginalized social groups). The subject matter is
observed starting from the 1990s. The author explains the term "resisters", denoting
young men who resist white racists as well as family and cultural norms about crimi-
nality. Therefore, ethno-criminology examines one’s personal resistance to victimiza-
tion and the established social and family upbringing norms about conformity, whose
reception contributed to victimization. An additional reason for drawing attention to
ethno-criminology are the migrations in the first quarter of the 21 century. Some
criminological studies find connections between ethno-criminology and the colonial
criminology. The author of this paper critically observes the issues of epistemology
and research methodology which may support the criticism on the social and histori-
cal denial of colonialism and racism.

Keywords: ethno-criminology, masculinity, resisters, colonialism, racism.
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CRIMINOLOGICAL ASPECTS OF GENDER-BASED VIOLENCE
TOWARDS WOMEN AND GIRLS DURING MIGRATION FLOWS

Over the years, the role of women in migration flows has significantly changed. From
an accompanying and accessory role, it has become dominant, independent and even
pioneering in certain situations. In terms of percentages, women migrate almost as
much as men; their migration from certain areas in the world is even higher than that
of men. In 2020, women and girls were represented by 48 % of the total population in
international migration worldwide. However, their migration is not without gender
challenges. The gender-based violence suffered by every third woman in the world
has not gone away, and the danger of victimization is even higher among migrant
woman. In order to fight against gender-based violence, it is necessary to understand
the criminological parameters, the movement and dynamics of migrant women as a
marginalized group, the etiological and victimological aspects as well as subtypes of
this phenomenon, and to establish globally harmonized parameters for combating
gender-based violence. Given that global migrations are gaining momentum, there is
aneed for a criminological observation of the risk factors that contribute to a greater
victimization of women and analysis of the emerging forms of gender-based violence.
Gender-based oppression leads to a series of violations of women’s fundamental free-
doms and rights. The injuries inflicted on women are a threat to women'’s right to life
and their quality life. Therefore, following the latest developments on the global scene
means laying a scientific basis for creating adequate prevention policies, which are
necessary at this time.

Keywords: women, girls, gender-based violence, migration.

109



MEBYHAPO/IHA HAYYHA KOH®EPEHLIUJA ,,[IPABHU [TIPUHLIUIIA Y CABPEMEHOM ITPABY” | 2024.

IIpocp. dp Enena Makcumoea,

BanpedHu npogecop,

IIpasHu ¢pakyamem, YHusepsumem ,l'oye /[lesues” y IlImuny,
Peny6auka Cesepra MakedoHuja

KPHUMHHOJIOLIKH ACIIEKTH PO/IJHO 3ACHOBAHOI' HACH/BA
IIPEMA 2KEHAMA H JIEBOJ9YHUILIAMA TOKOM MHTPALIHU]JA

TokoM roguHa, yJiora »eHa y MUIpallMOHUM TOKOBMMA Cce 3HayajHo npoMeHua. Of
npatehe u noMmohHe yJiore, oHa ocTaje JOMMHAaHTHA, CAMOCTAaJIHa, YaK U MHOHUPCKaA
y oapeheHUM cuTyanujaMa. Y NpoLeHTUMa, XKeHe MUTPHUPajy CKOPO UCTO KOJUKO U
MyLIKaply, a U3 N0jeAMHUX 06J1aCTH y CBETY U Bullle 07 MyluKapua. ’KeHe U JjleBojke
cy 2020.roauHe npecTaBbaie 48% ykynHe MehyHapojHe MUTpaLlyje IIUPOM CBETA.
MebhyTuMm, mUuxoBa MUTpalyja Huje 6e3 poAHUX U3a3oBa. PoHO 3aCHOBaHO HacUJ/be
Koje TpIU cBaka Tpeha »KeHa Ha CBeTY HUje HeCTaJlo, a ONTAaCHOCT 0Jf BUKTUMHU3alHje
je jowr Beha KoJ )xeHa MUTPaHTKHUbA. Y MpaBLy 60pbe NPOTUB POJHO 3aCHOBAHOT
HacH/ba HEONXO/HO je pa3yMeTH KPUMHUHOJIOLIKe NapaMeTpe, KpeTame U AUHAMUKY
MUTPAaHTKUHA Ka0 MapruHaJu30BaHe rpyne, eTHOJIOUIKE U BUKTUMOJIOIIKE aclleKTe
Kao Y N0/ BPCTe 0BOI Npo6JeMa, U MOCTaBUTH IJ106aIHO ycKaaheHe mapaMeTpe 3a
60p6y NpOTHUB POJHO 3aCHOBAHOI Hacus/ba. C 063UpOM Ja ry106ajiHe MUTpaliuje y31-
Majy Maxa ¥ Jla MUTPallMOHHU TOKOBHU He NPecTajy, HeONX0JHO je KPUMHUHOJIOLIKO
carjieiaBarmbe GaKTOpa pU3MKa KOjU JONPUHOCE U MOT'y JONPUHETH Behoj BUKTUMMU-
3allMj| KeHa, Kao 1 aHaJ/IM3a [10jaBHUX 06JIMKa POJIHO 3aCHOBAHOT Hacu/ba. OBaj BUJ
yrbeTaBama J0BOJHU 10 Kplllelha HM3a OCHOBHUX IIpaBa U cJ060/a xeHa. [loBpese
KOje ce HaHOCe )KeHaMa I1pe/iCTaBJ/bajy NIpeTby IPaBy Ha XKUBOT U KBaJIUTETaH )KUBOT.
Jakue, npahewe HajHOBUjUX JellaBama Ha IVI06aJIHOj CLIeHH 3HAaYU NOCTaB/bakbe
Hay4yHe OCHOBe 3a Kpeupame a/leKBaTHUX IPeBeHTUBHUX MOJUTHKA, IITO je y 0BOM
TPEHYTKY HEOIXO/{HO.

K/byuyHe peum: xKeHe, IeBOjKe, POJHO 3aCHOBAHO HACHJbe, MUTpPaLIHje.
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YTHUILIA] CBPXE U IIPUHIIHUIIA KA’KEbABAFHbA HA EOPUKACHOCT
CUCTEMA KPUBHUYHOITIPABHE PEAKIIMJE HA KPHMHHAJIMTET

YTBphuBame cBpxe NpOoNUCUBaka KPUBUYHUX CAHKIIUja U IPONUCUBAbE CBPXE HhbUX0-
BOT M3BpUIEHA, Kao U AepUHUCAbE NPUHLMIIA HAa KOjUMa Ce 3aCHUBA CaBpeMEeHU
KPHUBHUYHONPABHU CUCTEM OCHOBHE Cy JleTEPMUHAHTE 3a YCIIOCTaB/batbe epUKACHOT
cHcTeMa KpMBUYHOIIPaBHE peakKliyje Ha KpUMUHAAUTET. UMajyhu y BUAY AUHAMUKY
VHKpPUMMMHAaLUja, IPOMeHe CTONa U CTPYKTYpe KPUMUHAJUTETA, KA0 U KOMIIJIEKCHOCT
CHCTEeMa KpUBUYHUX CAHKIH]ja, CaZip>Kaja Ka3HU U PYTUX CAHKIIM]ja, HAYWHA U YCJI0Ba
N0/, KOjUMa ce CaHKILUje U3pHUy U U3BPIIABajy, 0JHOCHO OYeKHUBaHUX edeKaTa npu-
MeHe pa3HOPOJHUX CaHKIIMja, CBaka U3MeHa y JleprHUCaby CBpXe KaXKibhaBamba UJIN
NPUHIMIA Ha KOjMa Ce 3aCHMBAa KPUBUYHOINIpaBHa peakKl1ja Ha KpUMUHAJIHO NTIOHa-
11akbe o/jpKaBa ce Ha eQUKACHOCT LjeJIOKYTHOT cucTeMa. i3aMeHaMa u fonyHama Kpu-
BUYHOT 3akoHMKa U3 2019. roguHe, u3Mehy ocTaJior, JonymkeHa je oapeabda yaaHa 42.
KOja IpOIUCYje CBPXY KaxKiaBamwa. Kao AupekTHa nocjeula yBohemwa Ka3He [0 H-
BOTHOT 3aTBOpay peructap KpuBUYHUX CaHKIIMja yMeCTO BpeMeHCKe Ka3He 3aTBopa
y Tpajamy 0 TPUJECET [0 YeTpAeceT roJMHa U lheHOT IPONMCUBakha 3a HajTeXa Kpu-
BUYHA JleJia U HajTexe 06JIMKe TEIIKMX KPUBUYHUX JleJ1a, [IojaBUJIa ce MOoTpeba Aa ce
M3MeHH CBpXa Ka)KiaBatba Uy 0/ipe/i0y YHeCy IPUHIIMIIU OCTBapHUBaha NpaBeHOCTH
Y Cpa3MepHOCTHU u3Melhy yurmbeHOor KpUBUYHOT Jles1a M TeXKUHe KpUBUYHE CaHKIHje.
Hako cy nponvcuBamwe U NpuMeHa 6POjHUX KPUBUYHONPAaBHUX UHCTUTYTA OIILITET
Jiena KpuBUYHOT 3aKOHHMKA U NPONKCAaHU Ka3HEHU PACIOHU Y TOCEOHOM Jieny KO,
NojeJMHAYHUX MHKPUMHUHALMja OCHOB 32 OCTBApUBakbe NPaBeJHOCTH Y KaXKHbaBaby
Y CPa3MEePHOCTH M3Mehy YUUHeHOT KPUBUYHOT Jiesla MU KPUBUYHE CaHKIlUje Koja ce
M3pHuYe, CTaB 3aKOHO/1aBlja 1a OBE NPUHIIMIIE YHeCe Y 0/ pe/i0y Koja iebrHHUILIe CBPXY
NponucUBakha KPUBUYHUX CaHKIMja UMahe 3Ha4yajHe nocjeulle Ha IPUMEHY CBUX
KPUBUYHUX CaHKILMja U epUKACHOCT CUCTEMA KPUBUYHOIIpABHE peaklyje, ueMy Cy
ayTOpHU IOCBETUJIU 0BAj paj,.

Kbequ pedyu: CBpXa KaXKHkbaBawka, IPUHIHWIIKU KaXHkbaBakbad, KPUBUYHOIIPABHHU
CHUCTEM.
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THE IMPACT OF THE PURPOSE AND PRINCIPLES OF
PUNISHMENT ON THE EFFICIENCY OF THE CRIMINAL
JUSTICE SYSTEM REACTION TO CRIMINALITY

The basic determinants for establishing an effective system of criminal justice response
to crime are determining the purpose of prescribing criminal sanctions and the pur-
pose of their execution and defining the principles which the modern criminal justice
system is based on. Bearing in mind the dynamics of incriminations, changes in the
rate and structure of crime, as well as the complexity of the system of criminal sanc-
tions, the content of punishments and other sanctions, the ways and conditions under
which sanctions are imposed and executed, and the expected effects of the application
of various sanctions, any change in defining the purpose of punishment or the prin-
ciples underlying the criminal law response to criminal behavior is reflected on the
effectiveness of the entire system. The Criminal Code of 2019 amended the provisions
of Article 42 CC, which prescribes the purpose of punishment. As a direct consequence
of introducing the criminal offence of life imprisonment in the register of criminal
sanctions (instead of the term of thirty to forty years’ imprisonment) and prescribing
it as the sanction for the commission of the most serious crimes and the most serious
forms of serious crimes, there was a need to change the purpose of punishment and
introduce the principle of fairness and the principle of proportionality between the
committed crime and the severity of the imposed sanction. The prescription and appli-
cation of numerous criminal law institutes from the general part of the Criminal Code
and the prescribed penalty ranges for individual incriminations are the legal basis for
achieving fairness and proportionality between the committed criminal offense and
the imposed criminal sanction. The legislator’s decision to introduce these principles
into the provision that defines the purpose of prescribing criminal sanctions will have
significant consequences on the application of all criminal sanctions and the effective-
ness of the criminal justice system. In this paper, the authors discuss the impact of
these provisions on the efficiency of the criminal justice reaction to crime.

Keywords: purpose of punishment, principles of punishment, criminal justice system.
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YYEIII'RE TPABAHA Y IIOTPA3H 3A HECTAJIHM
MAJIOJIETHHUM /IHLIUMA Y OKBHPY CHCTEMA PAHOI
Y3bYHUBAKA - IOMETH H OTPAHHYERHA

CBake roguHe ce y Cpbuju npujaBu NpeKo XU/baly cjlydyajeBa HeCTaHKa MaJIOJIETHUX
quna. Kako cy y orpoMHOM NPOLIEHTY OBU CJy4ajeBU pacBeT/beHU U pellleH! MPOoHa-
JlaXKeheM HeCTaJIoT MOKe Ce, Ca IPUJIMYHOM CUTYPHOILNY, TOBOPUTH O HEKKM J1a/bUM
KapaKTepUCTHKaMa OBe HeloKeJbHe MojaBe. Tako je yTBpheHo fa ce Hajuewthe paju o
6exxamy o/ kyhe uu U3 ;oMOBa 3a ielly 6e3 poUTe/bCKOT CTapakba, a [0 y4yecTasio-
CTH CJiefie T3B. POJUTE/bCKE OTMHULLE, [IOK Cy OTMHULE O/ CTpaHe Tpehux, Hemo3HaTUxX
JIMLa IPUJIMYHO peTKe. MaKo ucTpakuBawa N0Ka3yjy ay BEJIMKOM MIPOLLEHTY HEMa
HEKUX TeXUX 0CJeAula, CBAKU HECTAHAK MaJIoJIeTHOT JIUIA, CACBUM pa3yMJbUBO,
r3a31Ba nocebHy 3a6pUHYTOCT, TAKO Jja Ce I0CTaB/ba U TAae KaKBU CBE MEXaHU3MHU
CTOje Ha pacnoJiaramy 3a epuKacHO NpoHaja)emwe. [I[paBHU OKBUD OCTaBJ/beH 3aK0-
HUKOM 0 KPUBHYHOM NOCTYNKY U 3aKOHOM O MOJIMIMjU oMoryhaBa XUTHOCT NOCTY-
Namwa, YKOJIHMKO je MpHjaB/beH HECTAHAK JIUIIA U [I0CTOje OCHOBU CYyMHbe /1A je OHO
J)KPTBa KPUBUYHOT JleJa, Kao U o6aBelITaBalkhe jaBHOCTH M aHraXkoBakbe cpeJicTaBa
jaBHOT HHGOPMUCAaa Y LU/bY IPOHAJIaKeha HecTaaux inna. KpajeM npotisie roguHe
YUYUIbEH je jOlll jelaH KOpaK y TOM IpaBLy, yCIIOCTaB/balbeM CUCTEMA 32 PAHO Y30y HU-
Bake jaBHOCTH ,[IpoHabhu me“, o yrsie iy Ha T3B. child alert cucteMe kakBu Beh mocTtoje
y CA/l v BehuHu eBponckux Ap»kaBa. CUcTeM je 1o cajja caMo jeJJHOM aKTUBUpPaH (26.
MapTa 2024.rofrHe), TaKO Jia HeMa 3HavyajHUjuX JoMahuX MCKyCcTaBa y IpMMeHH, a ca
JpyTre CTpaHe, HYje HU Y IOTIIYHOCTH 3a0KPY2KEH, jep Ce 04eKyje kerosa Halorpazba
NpOLIMpPUBAKEM KpyTa CybjeKkaTa Koju yyecTBY]jy y IaHLY lIKMpewha HHPopMaluja o
HecTaJsioM. boraTta cTpaHa uckycTBa, MehyTHUM, IpyKajy eMIUPUjCKU MaTepHjas 3a
KPUTHYKO carJie/laBakbe joMeTa U OrpaHuyeha 0BaKBUX CUCTEMA, LIITO je U M3abpaHo
3a npeJMeT UCTpaKUBakba y OBOM pajy.

K/by4yHe pe4yu: HecTaJo JiMIe, MaJIOJIETHO JIULE, OTMHUILA, CUCTEM PAHOT Y30y HU-
Bakha jJaBHOCTHU.
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PARTICIPATION OF CITIZENS IN SEARCH FOR MISSING
MINORS WITHIN THE FRAMEWORK OF THE EARLY
WARNING SYSTEM: SCOPE AND LIMITATIONS

More than a thousand cases of missing minors are reported in Serbia every year.
While a huge percentage of these cases are resolved by locating the missing persons,
this undesirable phenomenon certainly deserves detailed consideration. It has been
established that the most common cases involve: a) running away from home, foster
home or residential institutions in charge of providing parental care (e.g. orphanages,
children’s homes); b) parental abduction; and c) abduction by a third party (unknown
persons) which are fairly rare. Although research shows that in a large number of
cases there are no serious consequences, it is clear that every disappearance of a minor
causes special concern. It gives rise to the issue of available mechanisms for effective
search and location of missing persons. In the Republic of Serbia, the legal framework
established by the Criminal Procedure Code and the Police Act enables urgent action
of competent authorities if a person is reported to be missing and there are reasonable
grounds to suspect that the person is a victim of a criminal offence. It also includes
providing relevant information and alerting the general public via mass media. In view
of locating the missing person, another significant step was taken at the end of 2023
by establishing the early warning system called "Find me" (Serb. Pronadi me), which
is based on the child alert systems that already exist in the USA and most European
countries (e.g. Amber Alert). The system has never been activated until the most recent
missing child case (26 March 2024), and there is no domestic experience in its applica-
tion. Moreover, its framework has to be further upgraded by expanding the circle of
entities that participate in the chain of disseminating information about the missing
person. On the other hand, the abundant foreign experiences in using the child alert
system provide empirical material for a critical assessment of the scope and limitations
of early warning systems, which will be the subject matter of research in this paper.

Keywords: missing person, minor, abduction, early warning system, public alert.
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O/AP?KABAHKE I'/IABHOI IIPETPECA Y CKPAREHOM IIOCTYIIKY
BE3 IIPHCYCTBA OKPHUB/BEHOI - TEOPHJA U IIPAKCA

[lornyHa adupmanvja Haues1a HEMOCPEAHOCTH, YCMEHOCTH ¥ KOHTPAUKTOPHOCTH,
aJlv ¥ MpaBUYHOT cyhewa y KpUBUYHOM MOCTYTKY 61Ba 06e36eheHa jearHO y3 npu-
CYCTBO OKPHBJbEHOT TOKOM IJIaBHOT npeTpeca. Ca jpyre cTpaHe, 3axTeB 3a epukac-
Holhy KpUBUYHOT MIOCTYNKa HaJlaXe /la Ce Y HEKUM CHUTyalijaMa IJIaBHU NPeTpec
MO>Ke OJIp>KaTH U 6e3 IPUCYCTBAa OKPUBJ/bEHOT 0BOj LIeHTPaJ/IHOj pasu cyhemway yrxkeM
cMucay Te peud. Ta TeHJeHIIMja je HAPOUUTO U3paXKeHa Y 10jeJHOCTaB/beHUM dop-
MaMa [IOCTyIama, MoNyT ckpaheHor noctynka. Pagu noTnyHujer caryiesiaBama oOBe
npoiecHe MoryhHOCTH, paJi TpaTH eMIHMPUjCKO UCTPAKUBakbe clipoBeieHO y OCHOB-
HoM cyay y Hosom Capy. lln/b HaBeJeHOr UCTpaKUBama jecTe Ja II0KaXke KOJHUKO
YeCTO Ce Cy/iUje O/JIy4yjy Jla OJip>Ke TJIaBHU NpeTpec y ckpaheHOM mocTynky 6e3
IPHUCYCTBa OKPUBJbEHOT, J1a JIM Ce TAKBUM NOCTYIakeM noBpehyje npaBo Ha o/i6paHy
OKPHBJbEHOT Ka0 Y Ha KOjU HA4YHMH ce Hajuelrhe oKOHYAaBajy TH noctynunu. Ca gpyre
CTpaHe, HAMepa ayTopa je Aa MOKYIIajy /la KPo3 pe3yJiTaTe HAaBeJeHOT UCTPaXKHU-
Bama YTBP/E /1a JIU Ce O/IpKaBakeM IVIaBHOT NpeTpeca y ckpaheHoM noctynky 6e3
OKPHBJbEHOT MOT'Y Y HCTO BpeMe OCTBAapHUTH KaKo L{M/be€BH KOjU IPoM3Ja3e U3 HauesIa
€KOHOMHYHOCTH U e(PUKACHOCTH, TAKO U I[U/bEBHU HayeJsa KOjuMa ce LITUTE MpaBa
OKPHBJbEHOT.

K/by4yHe pedyM: KDUBHYHU NOCTYNAaK, CKpaheHH NOCTyNaK, NpaBo Ha MPaBUYHO
cyhemwe, OKpUBJ/bEHHY, IJITABHU IIPETPEC.
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CONDUCTING THE MAIN TRIAL PROCEEDINGS IN THE
FORM OF SUMMARY PROCEEDINGS WITHOUT THE
DEFENDANT’S PRESENCE: THEORY AND PRACTICE

The complete affirmation of the principles of immediacy, orality and adversariality, as
well as the principle of a fair trial in criminal proceedings, is provided only by ensuring
the presence of the defendant during the (main) trial proceedings. Yet, in some situa-
tions, the efficiency of the criminal procedure dictates that the main trial can be held
without the presence of the defendant at this central stage of the trial stricto sensu.
This tendency is particularly prominent in simplified forms of proceedings, such as
summary proceedings. In order to provide for a more comprehensive understanding
of this procedural possibility, the paper presents the results of the empirical research
conducted in the Basic (Municipal) Court in Novi Sad. The research aims to show how
often judges decide to hold the main trial in the form of summary proceedings without
the presence of the defendant, whether such proceedings constitute a violation of the
defendant's right to defense, and how these proceedings most frequently end. Relying
on the research results, the authors aim to determine whether the goals arising from
the principles of economy and efficiency, as well as the goals pertaining to the principles
of afair trial and protection of the rights of the accused, can be achieved concurrently.

Keywords: criminal proceedings, summary proceedings, right to a fair trial, defen-
dant, main trial.
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AETE Y CPIICKOM KPUBHYHOM IIPABY

KpuBuuynu 3akoHuK Peny6suke Cpbuje n3 2005. 3ak/by4HO ca OPOjHUM H3MeHaMa
u3 2019. noj seTeToM cMaTpa JMlie Koje HUje HaBpluuJo 14 roavua, npegsubajyhu
Jla ce JIMILLY KOoje y BpeMe Ka/ia je [eJio yYHbeHO HUje HaBpliuio 14 rojuHa He MOTy
n3pehu KpuBHYHe caHknyje. Oxpesby roTOBO UEHTUYHHOT caZipKaja M03Haje U
3aKO0H 0 MaJIOJIETHUM YYUHUOLMMA KPUBUYHUX JleJ1a U KPUBUYHONPABHO] 3aLITUTHU
MaJIoJIETHUX JIMIA, KOjU U JaHAC, HAKOH roToBo 20 rojMHa BaXku 6€3 HjeTHUX H3MeHa
WM fonyHa. [luTame Jowme cTapoCHe rpaHUle KPUBUYHE OZITOBOPHOCTH, Y CPICKO]j
jaBHOCTH IOCTAJIO je BUIIE HO aKTYEeJIHO HAKOH Tpare/ije y OCHOBHOj IIKO0JIK y Beo-
rpaay y Majy 2023. ropuHe. [IpeoBsahyjyhe nuTame, 0JHOCHO yTHCAK Y jaABHOM JjHC-
KypCY OCTaje UNEbeHHI[A /1a YYNHUJIAL] OBOT BUIIECTPYKOT YOHUCTBA Y CPIICKOM ITpaB-
HOM CHCTEeMY OCTaje BaH JjoMalllaja KpuBUYHOr npaBa. Koju cy npaBuu kojuma he y
6yayhHOCTH 1, moipa3yMeBa ce y 0JHOCY Ha 6yyhe ciydajeBe, KpeHYTH Hall 3aK0-
HOJaBall, 0CcTaje Aa ce BUJU. [la iv he To GUTHU ciylITatbe MUHUMAJIHE TPaHULIEe KPU-
BUYHE O/ITOBOPHOCTH, NPOCTO U 6€3 U3MeHe CUCTeMAa KPUBUYHHUX CaHKIHja mpeMa
YYHUHHUOLIMMA HajMJahe cTapocHe 06U UM KaKOo HaM Ce YMHU UIaK y3 3Ha4YajHUje
poMeHe CUCTeMa Mepa, UJIM Iy T MOKe BOAUTHU U Ka YBOhemy 0ZroBOPHOCTH PO U-
TeJba U 10 KOM NpUHIMNY. YUHU ce ja CMO AyKHU J1a Ce OBUM MUTakbHUMa 103a6aBUMO
TeMeJbHO U CTYAHMO03HO, ClipeyaBajyhu fia CBeT Hallle Jielie 06JIMKYje JelleHHujaMa CBe-
NpUCYyTHA HOPMaTHBHA a/bKaBOCT BeOMa 4eCTO pyKoBoheHa KPaTKOPOUHHUM HUHTe-
pecrMa NMoJIMTUYKE JTYKPAaTUBHOCTH. [ly’>KHU CMO TO OHMMA YMjH KHUBOT je IPeCcTao,
rOTOBO IIpe HEro IITO je 3alpaBo U No4eo, Na U 6yAyhHOCTH cBe Hallle poheHe U joIu
yBEK HepoheHe Jiele U NMOKyIlIajy peBUTAIM3alMje CYHOBpaheHOT APYLITBA U 04y-
Bakby Haluje.

K/by4yHe peun: 0a cCTapoCHA rPaHUIlAa KPUBUYHE O/ITOBOPHOCTH, JIETE, KPUBUYHO
npaBo, KpUBHUYHA O/ITOBOPHOCT.
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THE CHILD IN SERBIAN CRIMINAL LAW

Under the Criminal Code of the Republic of Serbia of 2005, and numerous amendments
introduced in 2019, a child is a person who has not reached the age of 14 (Art. 112 §
8 CC), and no criminal sanctions can be imposed on a person who has not turned 14
at the time the crime was committed (Art. 4 § 3 CC). A provision with almost identi-
cal content is also envisaged in the Act on Juvenile Perpetrators of Criminal Offenses
and the Criminal Law Protection of Minors, which is still valid today ( after almost
20 years) without any changes or amendments. The issue of the minimum age limit
for criminal liability has become a highly topical issue in the Serbian public discourse
after the mass-shooting tragedy at the elementary school in Belgrade in May 2023.
The prevailing impression in the general public and legal issue is that the perpetra-
tor of these multiple murders remains beyond the reach of the Serbian criminal law
system but it remains to be seen what directions our legislator will take in the future,
particularly in terms of prospective cases. Will the legislator resort to lowering of
the minimum age limit for criminal liability, without changing the system of criminal
sanctions against the youngest perpetrators (children), which seems to be the most
likely solution, or will the legislator introduce more substantial changes in the system
of criminal measures? Or, will the legislator opt for introducing parental responsibil-
ity, and under which principle? We are obliged to address these issues thoroughly and
studiously in order to prevent that the world of our children be shaped by decades of
ubiquitous normative sloppiness frequently guided by the short-term political inter-
ests and lucrative goals. We owe it to those children whose lives ended before they
actually began. We are obliged by the future of all our born and unborn children to
repair the broken society and preserve the nation.

Keywords: minimum age of criminal liability, child, criminal law, criminal liability.
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AA JIH [IPABO HA OTIIOP H TEPOPU3AM Mory
AA BYJ1Y IBE CTPAHE HCTE ME/JA/BE?

[TonnTHYKO HacU/be Kao CpeJiCTBO NOJIUTHUYKe 60p6e MoKe Jja Ipe/iCTaB/ba peaKujy
Ha [IPaBHO, EKOHOMCKO, KYJITYPHO UJIX COLJMjaJIHO CTame y KOMe Ce jeiHa JpyIITBeHa
rpylia Hajlasy, a Koje je 110 CXBaTamy lbeHUX IPUIaJHUKA HellpaBeJHO U HEO4PXKUBO.
IlITo je Matba MOTYRHOCT Jja ce aHTarOHMW3MHU Y JiPYIITBY OTKJIOHE HA UHCTUTYLHO-
HaJlaH Ha4yMH, TO je MOTeHIMjaj 3a MOJMTHUYKO HacuJbe Behu. Unak, u3 yria ycras-
HOT IOpeTKa MOJUTHUYKO HaCHU/be U3JIa3U U3 OKBUPaA IIPABHO J03BO/bEHUX CPeCTaBa
HoJIUTUYKe 60p6e U npeJicTaB/ba MHKPUMHUHHUCAHe 06JIMKe NOJMTHUYKOT HacH/ba, a
Hajuewhe TepopusaM. Y UCTO BpeMe, JpyLITBEHA I'pyNa OJHOCHO MOjeJUHIIY KOjU
HaCcTylajy y ’beHO UMe, IOJIMTUYKO Hacu/be CMaTpajy JieraJHUM U JIESTUTUMHUM
no3uBajyhu ce Ha MpaBO Ha OTHOP THPAHUjH, OKYNATOPy UJIU arpecopy, Koje je mo
MehyHapoJHOM NpaBy U3y3eTOo 0/ 3abpaHe ynoTpebe cuje. Y TOM CMUCJY, OHU KOjU
NIPUMERYjy NOJUTUYKO HacU/be CMaTpajy ra JieraJJHUM U JIESTMTUMHUM, [JOK OHU
NPOTUB KOjUX je CHJa ynoTpebsbeHa xkeJie [ja JileJIerHTUMUILY TaKBe aKTe Kao KpH-
MHUHaJIHe U HacuHe. OTya JlelleHujcKa AuseMa: 6opal 3a €060y U/ Tepopu-
cra? [loMumwame nNpaBa HAa OTIIOP U TePOPU3aM Y jaBHOM JUCKYpPCY U3a3UBa JUjaMe-
TpaJIHO CYIIPOTHE eMOoL¥je Y jaBHOM Miberby. OTyZja ¥ BJIACT U TPylla KOja IpUMebyje
HacUJIHe NOJUTHUYKe aKIije HacToje /la jaABHOM MibeHy HAaMeTHY CONICTBEHO BUheme
cTBapHU. 360T BeJIMKe NOJUTUYKE eHepryje ¥ TOTOBO pOMaHTUYapCKOT 3aHOCa KOjy ca
co60M JJOHOCH OTHOp o6eclpaB/beHUX rpahaHa 0fHOCHO OTHOP THPAHU]jH, Y TPAKCH
ce 4yeCToO JlelllaBa /ja BeJIMKe CUJle TAaKBY eHeprujy 3JoynoTpebe pajii OCTBapuBamba
CONICTBEHUX MHTepeca Ha padyH JipaBe y K0joj ce po6JieMH feliaBajy. HezaBucHo
OJ1 TOTQ, /ip>KaBe Koje MMajy YHy Tpallitbe Ipo6JieMe UMajy NoTpebdy Aa CBaKy BPCTY
NoHallama Koje J0BOAW y MU Takbe YHY TPalliby I0pejaK OLeHe Kao Tepopu3aM U TUMe
CTEeKHY JIETUTUMUTET 3a Mepe Koje npely3UuMajy NPOTUB CTBAPHOT UJIX U3MHUIIL/be-
HOI HellpyujaTeJ/ba.

K/by4yHe peun: Tepopr3sam, IpaBo Ha OTIOP, MOJUTUYKO HACUJbE.
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CAN THE RIGHT TO RESISTANCE AND TERRORISM
BE THE TWO SIDES OF THE SAME COIN?

Political violence as a means of political battle might be a reaction to the legal, economic,
cultural or social situation that is considered unjust and unsustainable by the social
group which finds itself in that situation. The smaller the possibility to resolve antag-
onisms in an institutional way in a society, the bigger the potential for violent politi-
cal action. Yet, from the point of view of the constitutional order, any form of political
violence goes beyond the framework of legally permitted means of political struggle
and represents incriminated forms of political violence, most frequently terrorism.
At the same time, a social group or individuals who act on its behalf consider political
violence legal and legitimate, calling upon the right to resist tyranny, the occupier or
the aggressor. Under international law, violence committed in accordance with this
right constitutes an exemption from the prohibition of the use of force. Hence, those
who use political violence consider it legal and legitimate, while those against whom
political violence is undertaken want to delegitimize it and treat it as a criminal act. It
has given rise to the decade-long dilemma: a fighter for freedom or a terrorist? In pub-
lic discourse, mentioning the right to resistance and terrorism evokes diametrically
opposite emotions in the public opinion. Hence, both the government and the group
that use political violence try to impose their own view onto the public. In practice,
the great political energy and the almost romantic enthusiasm stemming from the
resistance to tyranny or resistance of disenfranchised citizens may be abused by the
Great Powers for their own purposes and interests at the expense of the state where
the problems occur. Regardless of that, the states which experience internal problems
have aneed to label any form of conduct that threatens the internal order as terrorism
and, thus, gain legitimacy for the measures they take against a real or imagined enemy.

Keywords: terrorism, right to resistance, political violence.
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IIPABHH ITPUHIIHIIH Y IPUMEHH HOBYAHE KA3HE
KO/l KOPYIITUBHUX KPUBUYHHUX /IE/IA

HoB4yana ka3Ha je y caBpeMeHOM IIpaBy HellpaBeJHO 3al10CTaB/beHa KPUBHUYHA CaHK-
[[Mja, UaKO ce CMaTpa jeJHOM 0Jf HajCTapUjUX Ka3HU Y CUCTEMY KPUBUYHUX CAHKIHja.
3akoHO/aBall je Nponucao MOryhHOCT kbeHe NpHMeHe Kao criope/iHe Ka3He KO/ KpH-
BUYHUX JleJ1a yYUHbEeHNUX U3 KOPUCTOJbYy6/ba U y CJ1y4ajy Ka/Jia HUje IPonycaHa 3aKo-
HOM /12 he ce yunHuUJIal Ka3HUTHU Ka3HOM 3aTBOpa UJIM HOBUaHOM Ka3HOM, a CyJ, Kao
IJIaBHY Ka3HY U3peKHe Ka3Hy 3aTBopa. Mnak, y npaKkTU4YHOj IPUMEHH, NoJaLy He
roBope 0 keHOj 3Ha4ajHOj 3aCTyN/beHOCTH, NOCeOHO KaJia ce paJ i 0 UMOBUHCKHUM U
KOPYNTUBHUMM KPUBUYHUM JleJIMMa, IpeMa KojuMa ce o4eKyje leHa Beha U nyHHuja
IpUMeHa U3pHLaha, a He y 3aHeMap/bMBOM NPOLEeHTY. AyTop ce y pajiu 6aBHU ynpaBo
OBOM Ka3HOM yKa3yjyhu Ha HeJlocTaTak NpaBHOT IPUHLMMA Y HbeHOj IPUMEHU IpeMa
KOPYNTHBHUM KPUHMBYHUM AesrMa. UMajyhu y BUAY yKMbeHUIY /ia ce pa3Ha KpH-
BUYHA JieJ1a MOT'Y BpPIIUTHU paiyi KOPYILHje, Te UX MOXKeMO U Ha3BaTH JeJIMMa y Be3U
Ca KOpyINIUjoM, KpMBUYHO 3aKOHOJAaBCTBO M103HAje U TUIIMYHA KOPYIITUBHA KPH-
BMYHA /leJ1a, a TO Cy NpuMame U JaBamwe MUTa. C TUM y Be3H, a 360r o6MMa U cajp-
YKHHe pafia, Na)Kikby heMo 3apKaTH YyIpaBo Ha OBUM KPUBUYHUM JieIUMa, OLHOCHO
Ha HBbHUXOBOM Ka)KHaBakby, aHaJIM3Mpajyhu U cTaTUCTHYKe NOAaTKe O 3aHeMapeHoj
IpUMeHH HOBYaHe Ka3He IpeMa OBUM JieJIMMa yKa3yjyhu Ha lbeHy BaXKHOCT U 6yAyhy
KyMyJIaTUBHY IPUMEHY Ca Ka3HOM 3aTBOpa IpeMa KOPYNTUBHUM JleJIMMa Kako 61 ce
OCTBapHO a/leKBaTHHU]jM NPaBHU NPUHLIUI KaXKbaBakbha YYMHUOLLA OBUX JeJia, 6yayhu
Jla ce caZjallllbOM HbeHOM IPUMEeHOM KPUBHUYHONPaBHe MOTYRHOCTH Kao criopejiHe
Ka3He OHa FOTOBO U He U3pHUYe.

K/byuyHe peun: HOBYaHAa Ka3Ha, KOPYNTUBHA Jiesia, IPUMalbe MUTA, IaBakhe MUTQ,
NpaBHU NPUHLUI KaXKibaBamba.
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LEGAL PRINCIPLES APPLICABLE IN IMPOSING A
FINE IN CORRUPTION-RELATED OFFENCES

Although it is one of the oldest punishments in the system of criminal sanctions, a fine
is an unjustifiably neglected criminal sanction in contemporary law. The legislator
prescribed the possibility of imposing a fine as a secondary punishment for crimes
committed for personal gain or self-interest, and in cases where the law does not
prescribe that the perpetrator shall be punished with imprisonment or a fine but the
courtimposes a prison sentence as the main punishment. In practice, the available data
do not reveal a significant application of this penalty, particularly when it comes to
property and corruption-related crimes, where its application is expected to be much
more substantial. In this paper, the author points to the lack of legal principles pertain-
ing to the application of this penalty to corruption-related crimes. Given the fact that
various criminal offences may involve corruptive activities, such criminal offences
may be designated as corruption-related acts. Criminal legislation also recognizes
the criminal acts of giving and receiving bribe as typical corruption offences. In this
regard, the author examines the prescribed punishment for these criminal offences
and the statistical data on the application of fines for the commission of these crimi-
nal offences. Considering its status as a secondary punishment in the current penal
system, a fine is seldom imposed. Emphasizing the importance of imposing fines for
corruption-related offences, the author points out to their future cumulative applica-
tion with imprisonment. Their cumulative application will ensure a more adequate
punishment for the perpetrators of corruption-related acts, and thus contribute to
promoting the legal principle of punishability.

Keywords: fine, corruption-related offences, giving and receiving bribe, legal prin-
ciple of punishability.
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3ACHUBAKE HAJI/IEAKHOCTH MEBYHAPOJIHOT
KPHUBHYHOTI CY/JIA HA OCHOBY AD HOC AEKJIAPALIHJA
APXABA HEY/TAHHIIA PUMCKOI CTATYTA

Pumcku ctaTyT MehyHapoaHOT KpUBUYHOT Cya je MehyHapoAHU YTOBOP KOjU MOJ-
JieKe IPaBHOM peXUMY YCIIOCTaB/beHOM be4yKoM KOHBEHILIMjOM O NIpaBy yroBopa.
UYnanune Pumckor ctaTyTa HaJase ce noj HajJexHoihy MehyHapogHor KpuBHY-
HOT Cy/la U OJHOC HAallMOHAJIHEe HaIJIeX)KHOCTH U HaJJleskHOCTH oBor Cyzia ypeheH jey
CKJIaZly ca HayeJIoM KoMIlJleMeHTapHOCTH. Cy/ je HaJie)KaH a [I0CTynay CUTyaluju
r7le Ap>KaBa 4JaHHUIa HUje y MOTYRHOCTH MJIM HUje BOJbHA Jla aJleKBATHO CIIpOBeJie
uctpary. Oz HaBeleHOT jyPUCAUKIIMOHOT pexXrUMa [10CTOoje U3y3ely, Ha OCHOBY KOjUX
CyJ MO3Ke Jla yCIOCTaBU HA/AJIEXKHOCT HaJ, ip>KkaBaMa HeuslaHUILaMa. CaBeT 6e36e/iHo-
CTU YjeaumeHUX Halldja UMa oBJlalihew e 1a yCBajakeM pe30JiyIivje JoHece OJJIYKY
0 yCrocTaBJ/baky HaJ/lexkHOCTH CyZla y CUTyallMjy Koja je HacTaJa y Jp>KaBy HedJla-
Huuu CratyTa. [lpyru usyseTak npejcTaB/ba IpuxBaTakbe HaAJexxHocTU Cyaa, of
CTpaHe Ap>KaBe HedJlaHUIe, Ha OCHOBY ad hoc pekJsapanyje, y ckaaAy ca 4JlaHOM
12 ctaB 3 PuMckor ctaTtyTa. [lekaapanujom ce oapehyje TeputopujasiHa U BpeMeH-
cka HagasexxHocT Cyna. Ha npumep, geksaapauuja [lanectune ox 31. geuembpa 2014.
rofiiHe OZJHOCH Ce Ha ,,0KYIHPaHy NaJleCTUHCKY TEPUTOPH]Y, YK/bYuyjyhu UcTouHuU
Jepycanum, oz 13.jyHa 2014. roaune”. CIMYHO TOME, leKJIapaliija YKpajuHe nogHeTa
je Cyny 08. centem6pa 2015. rojuHe paay ycnocTaB/bakba HaaJexxHocTHu Cyia Ha/
,aKTHUMa Y4MbeHUM Ha TepUTOpHUju YKpajuHe of 20. pebpyapa 2014. rogune”. Mako
Ha 0Baj HAYUH Ap>KaBe He nocTajy uiaHule CtatyTa Cyza, oHe IpUXBATajy CBe 06a-
Be3e npe/jBubene riaBoM 9 CtaTyTa, 0JJHOCHO 06aBe3e Koje ce TUUY MehyHapoJHe
capajmwe ¥ noMmohu. [lutame TepuTopUjasHe 11e0BUTOCTH [lasiecTHHe U YKpajuHe je
Hapo4YXUTO MehyHapo HONPaABHO CJI0KEHO, Y CBETIY aKTYeJTHUX OPYKaHUX CyKoba. Y
TOM KOHTEKCTY, Bplilekhe TepUTOpHUjaiHe U llepcoHaJsIHe HaalexxHocTH Cyia mocTaje
BeOMa U3a30BHO U 3aXTeBa JleTa/bHYy IPaBHY aHA/IU3y peJleBaHTHUX YUHEHULA.

KsbyuyHe peun: MehyHaposHU KPpUBUYHU CYJi, HA/IJIEXKHOCT, /ip>KaBe HeudJIaHUILE,
Pumcku craTyT.
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ESTABLISHING JURISDICTION OF THE INTERNATIONAL
CRIMINAL COURT ON THE BASIS OF AD HOC DECLARATIONS
LODGED BY NON-PARTY STATES TO THE ROME STATUTE

The Rome Statute of the International Criminal Court is an international treaty that
is subjected to the legal regime established by the Vienna Convention on the Law of
Treaties. State members to the Rome Statute are under the jurisdiction of the ICC and
arelation between national jurisdiction and jurisdiction of the ICC is set in accordance
with the principle of complementarity. The ICC is entitled to exercise its jurisdiction
when a state member is unable or unwilling to genuinely conduct the investigation or
prosecution. There are exceptions from the stated jurisdictional regime, enabling the
ICC to establish its jurisdiction over non-party states to the Statute. The UN Security
Council is entitled to refer a situation that emerged in a non-party state to the ICC
by adopting a resolution. Another exemption is a non-party state’s acceptance of the
ICC’s jurisdiction by lodging ad hoc declaration, in compliance with Article 12(3) of
the Statute. Such a declaration defines the territorial and temporal facets of the ICC’s
jurisdiction. For example, the State of Palestine lodged a declaration on 31 December
2014 with areference to 'the occupied Palestinian territory, including East Jerusalem,
since 13 June 2014. Similarly, Ukraine lodged a declaration on 8 September 2015 for
the purpose of recognizing the jurisdiction of the ICC over acts committed in the terri-
tory of Ukraine since 20 February 2014." Even though a declaration does not constitute
a membership to the Statute, these states have accepted all the obligations envisaged
by Chapter IX of the Statute, i.e. obligations regarding international cooperation and
assistance. The territorial integrity of Palestine and Ukraine is particularly complex
issue from the point of view of International Law, in light of the current armed conflicts.
In that context, the issue of exercising the ICC’s territorial and personal jurisdiction
becomes very challenging, and it requires a detailed legal analysis of relevant facts.

Keywords: International Criminal Court, jurisdiction, non-party states, Rome Statute.
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KPHBHYHO JEJIO IPOTHBIIPABHO YCE/BERHE CA
OCBPTOM HA IIHTARE OIIPABJAHOCTH HHKPHMHHAILIHJE
H3 YIJIA IPHHIIHIIA ULTIMA RATIO

3akoHo/aBal je KpuBUYHUM 3aKOHHUKOM y TPy KPUBUYHUX Jlesia TPOTHUB UMOBHHE
NPOIKCAO0 JBa KPUBUYHA JieJIa Ca [[U/bEM 3aLITUTE UMOBHHCKHUX IPaBa HAa HEMOKPET-
HOCTUMA. AyTOp y pajly aHaJIM3upa jeIHO 0/ TUX JleJ1a, KPUBUYHO JIeJ10 IPOTUBIPABHO
ycesbembe. 3BplInian oBor KpUBUYHOT JeJia jeCcTe JHIe Koje ce HeoBJaheHo ycen
y Tyhy 3rpaay, cTaH, MOCJI0OBHE WJIK APYyTre NPOCTOpUje. Y IPBOM JieJly pajia yKasyje
ce Ha ONIPaBAAHOCT MHKPUMUHALHje. AyTop yKa3yje Aa u nopes rpahaHcKonpaBHe U
ylpaBHe 3alITUTE, 3alITUTAa UMOBUHCKUX IIPaBa HAa HEMOKPETHOCTUMA IIPEJICTaB/ba
3Ha4ajHO Z06p0 KOMe Tpeba MPYKUTH KPUBHYHONPABHY 3alITUTY. Kako 6u ce yka-
3aJ10 Ha ONPaBJAHOCT MHKPUMUHAIlM]je, ay TOP yKa3yje Ha OCHOBHE pa3JIMKe ca Jpy-
MM CJIMYHUM KPUBUYHUM JleJTMMa. Y TOM CMHUCJY, ay TOp IPaBy AUCTHKIHjy u3Mehy
KPUBUYHOT JieJ1a TPOTHUBIPABHO yCe/beHe U HapylllaBake HelOBPeJMBOCTU CTaHA.
[lopes aHanu3upamwa NMTama ONpaBAaHOCTH OBe MHKPHMUHAIM]€, ay TOP aHAJIU31pa
esieMeHTe 6uha KPUBUYHOT Jles1a Kao M 06aBe3y Jla Cy/1 YKOJIHUKO 32 0BO /IeJI0 U3PEKHe
YCJIOBHY OCYJly HaJIOXKH 06aBe3y YUMHHOIY OBOT KPUBHUYHOT Jiesa ia y ofpeheHom
POKY HallyCTH U UCIIPA3HU POCTOpPHUje ¥ Koje ce HeoBJjiauheHo ycesnno.

K/by4He pedu: KpUBUYHO /ieJi0, IPOTUBIPABHO ycesbekbe, ultima ratio, ucebetbe,
CTaH.
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CRIMINAL ACT OF UNLAWFUL OCCUPATION OF PREMISES:
JUSTIFIABILITY OF THE CRIMINAL OFFENCE FROM THE
PERSPECTIVE OF THE ULTIMA RATIO PRINCIPLE

In the Criminal Code of the Republic of Serbia, the group of criminal offenses against
property envisages two criminal offences aimed at protecting property rights on real
estate. In this paper, the author analyzes one of them: the criminal offence of unlaw-
ful occupation of premises. The perpetrator of this criminal offense is a person who
unlawfully occupies another person’s building, flat, business or other premises. In
the first part of the paper, the author discusses the justifiability of this criminal of-
fence from the perspective of the ultima ratio principle. The protection of property
rights on immovable property is a significant asset which should be protected not
only in civil and administrative procedure but also in criminal procedure. In order to
indicate the justifiability of this criminal offence, the author points to the key differ-
ences between the criminal offense of unlawful occupation of premises (Art. 219 CC)
and some similar acts, such as the criminal offence of infringement of inviolability of
one’s home (Art.139 CC). In addition to analyzing the question of justifiability of this
incrimination, the author analyzes the essential elements of the criminal offense. In
case the competent court imposes a suspended sentence for this offense, the court is
obliged to order the perpetrator to vacate and leave the unlawfully occupied premises
within a set period of time.

Keywords: criminal act, unlawful occupation of premises, ultima ratio, eviction.

126



CECHJA 3A EKOHOMCKO-®UHAHCH]JCKY
U TPTOBUHCKOITPABHY OBJIACT

ECONOMIC, FINANCIAL AND TRADE LAW SESSION






CECHJA 3A EKOHOMCKO-®HWHAHCH]CKY U TPTOBUHCKOIIPABHY OBJIACT

Prof. Savina Mihaylova-Goleminova, PhD, UDK: 657.6:351.72(497.2)
Full Professor’ 35172(4-672EU4972)
Faculty of Economics and Business Administration,

Sofia University "St. Kliment Ohridski",

Republic of Bulgaria

LEGAL PRINCIPLES IN THE CONTEMPORARY FINANCIAL
CONTROL AND AUDIT IN THE PUBLIC SECTOR

The purpose of this reportis to highlight the modernization and the trends in the field
of Financial Control and Audit in Bulgaria, based on their main principles stipulated
in the European and National Legislation, including their sources: COSO Framework
(controls and fraud deterrence), International Standards for the Professional Practice
of Internal Auditing, the Code of Ethics of internal auditors, INTOSAI (ISSAI) Standards
(International Standards of Supreme Audit Institutions), the International Standards
on Auditing Issued by the International Federation of Accountants (IFAC) Board, OECD
Guidelines for corporate governance of public enterprises, etc. Relevant requirements
of the acquis chapters shall be reviewed. In addition, the Administration Act, the Pub-
lic Finance Act, the Public Sector Financial Management and Control Act, the Public
Procurement Act, the Public Enterprises Act, the National Audit Office Act, the Public
Financial Inspection Act, the Act on the Management of European Union Funds under
the shared Management, the Public Sector Internal Audit Act, the Tax and Social Insur-
ance Procedure Code (etc.) shall be given as examples of good practice.

Keywords: legal principles, financial control, audit, financial law.
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IIPABHH ITPUHIIHUITH Y CABPEMEHO] PHHAHCHJCKOJ]
KOHTPOJ/IU H PEBU3HJH Y JABHOM CEKTOPY

CBpxa OBOT U3BeILTAja je Jla yKake Ha MOJlepHU3aLUjy U TPeHJ0Be y 061acTU PUHAH-
CHjCKe KOHTPOJIe U peBU3HUje y Byrapckoj, Ha 0CHOBY aHaJsiM3e IJIaBHUX NPUHLUIIA
KOjU Cy NPONUCAHU Y €BPONCKOM M HallMOHAJIHOM 3aKOHOJAABCTBY, YKJ/by4yjyhu u
nsBope Tux npuHiumna: COSO okBup (KOCO Momes 3a KOHTpoJy U oABpahame of
npesapa), MehyHapoaHu ctaniapau 3a npodecuoHasHy npakcy MUHTepHe peBU3Hje,
ETHYKU KOJleKC MHTEpPHUX peBHU30pa, MehyHapoaHU cTaHAap AU BpXOBHUX PEBU30D-
ckux uHctTuTyuMja - INTOSAI (ISSAI) ctangapau, MehynapoiHu cTaHjapiu peBU3Hje
Opn60pa MehyHapoaHe degepanuje pauyHoBobha (IFAC), CmepHune OELL/[-a 3a koprio-
paTHUBHO yNpaBJbakbe jaBHUM Npefy3ehuMa, uTh. Paj cafp>xu v npersief; pesieBaHT-
HUX 3aXTeBa M3 MOrJIaB/ba 0 NpUcTynamwy EY Koja ce ofHOCe Ha MpaBHE TeKOBUHE
EY (acquis) u3 oBe o6sactu. Kao npumepu gob6pe npakce 6uhe npukasaHu 3aKoH 0O
ynpaBH, 3aK0H 0 jaBHUM PUHaHCHjaMa, 3aKOH 0 GUHAHCHjCKOM YT paB/batby U KOH-
TPOJIM Y jaABHOM CEKTOPY, 3aKOH 0 jaBHUM HabaBKaMa, 3aKOH 0 jaBHUM NpeJy3ehrma,
3akoH o /p>kaBHOj peBU3HjH, 3aKOH O jaBHOj GUHAHCH]CKOj UHCIIEKIUjHU, 3aKOH O
yIlpaBJ/bamy cpeJcTBUMA EBpoICcKe yHUje 10 NpaBU/IMMa Jle/beHOT yIpaB/batba GpoH-
JIOBUMa, 3aKOH 0 UHTEPHOj PEBU3HjU jaBHOT CEKTOPA, 3aKOHUK O NOCTYIKY IOPECKOT
Y COLIMjaJIHOT OCUTypama, UTH,.

K/by4yHe peuyM: npaBHa HauyeJsa, pUHAHCHjCKA KOHTPOJIA, peBU3Hja, GUHAHCH]jCKO
npago.
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BEIITAYKA UHTE/IMTEHLIHJA H AYTOMATH30BAHO
YIOBAPABE KO/l E/IEKTPOHCKE TPTOBUHE

Bemrauka uHTesnurexnuyja (BU) je pasBujeHa ca HaMepoM Jla UMUTHPA JbYACKU YM U
COCOBHOCTH J0OHOLIEHa 041y Ka. BU ce Beh KOpUCTH KO/ eJIeKTPOHCKe TProBUHE U
omoryhapa nojejMHIIMMa /ia CKJIaMajy yroBope Ny TeM eJIEKTPOHCKOT Me/iuja (MHTep-
HeTa), Ha Ha4uH To oMoryhasa kopuithewe BY 3a ys1azak y noc/ioBHe TpaHcakLiyje,
Y3 NOLITOBake CTPOTMX 3aKOHCKUX yCJIOBA U IapaMeTapa KOju OrpaHU4aBajy leHY
ayTOHOMHU]jy, KaKo 64 ce n3berJie JaXkHe UM IITETHe TpaHcakuuje. BU je nusajuupaHna
Jla peIIIupa cnoco6HOCT JbYACKOT pacyhuBama U JOHOIekha OJ1yKa, aJIH joj HeJl0-
CTaje TO JbYACKO pacyhuBame, yBepere U CEH3UOUIUTET. Y NpeyroBopHoj dpasu, BU je
KOpHCHA 3a aHaJIM3y 1 00pa/ly BeJIMKUX 6a3a MOLaTaKa, IUTO YK/by4Yyje Hperno3HaBambe
obpasana yropopa, uieHTupuKalujy aHomasauja, onTUMU3alMjy, CTaHAapAU3aLujy
u ap. BU Moxxe 6p30 Jja anicopbyje U aHaIM3upa MoJlaTKe, MOXKe a UJIeHTUDUKYje
HelpUMeHJbUBE KJIay3yJie U yI1030pU KOPUCHUKA 0 MOTyhuM rpemikama y ¢asu npu-
npeMe eJIeKTPOHCKOT yroBopa. ¥ mocTyroBopHoj ¢asu, ox BU ce ouekyje fa npatu
YUYMHaAK CTpaHa y clipoBobhemwy NpaBa U 06aBe3a KOju por3Ja3e U3 yroBopa, Moxe
Jla IpaTH POKOBE U /1a MpeBeHHpa Kallllbeha WU O[CTyNama y pazaMa UCIybema
yroeopa. MehyTum, noTeHuujasHa ynorpeba noTnyHo ayTOHOMHOT cucTeMa BU 3a
3aKJby4yer e yropopa je 3abpumwanajyha. Kaga cucrem BY faje noHyy vy npuxBaTa
NOHYAY Yy UMe TProBua, 6e3 U3PUUYUTOr 3Haka TProBlia 0 TAYHOM Ca/ZipKajy TaKBOT
yroBopa, /a ik Ce 0Ba IOHY/a UJIM IPUXBaTamke MOXe CMaTpaTH BaJaugHuM? Jla iu
je yroBOp 3aKJby4eH U Jja i1 06aBe3yje o6e cTpaHe? AyTOHOMHO yroBapatbe 3aCHO-
BAaHO Ha BeUITAYKOj MHTEJIMTeH|UjU UMa NOTEeHLHjaJl U TEHAEH U]y a IPOMEHU
OCHOBHe KJIaCU4YHe NIOCTyJ1aTe yroBOpHOr npasa. BU Moxe uspaauTy, npersienary,
aHaJIM3UpaTH U JaTH Ipenopyke 3a yroBope y KpaTKOM BpeMEHCKOM UHTepBaJy,
aJlv MMTawe HeJJoCTaTKa TPaHCIIapeHTHOCTH, OTOBOPHOCTHU U IPABUYHOCTH Y Kpe-
Hpawy U yIpaB/bakby XKUBOTHUM [JUKJIYCOM yroBopa je oJ KpyLHjaJHOT 3Ha4aja 3a
caM yroBop U 360T TOTra je HEONXO/HO Jja Ce KOMIIJINKOBAHUM OJi/IyKaMa U CTBapamwy
yroBopa oia eTU4YKa KOMIOHEHTAa KP0o3 JbYACKH ,final touch”.

K/byuyHe peuyu: BelITauka UHTEJUTeHIIHja, eJIeKTPOHCKA TPTOBUHA, Ay TOMATHU30-
BaHO yroBapame.
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ARTIFICIAL INTELLIGENCE AND AUTOMATED
CONTRACTING IN ELECTRONIC COMMERCE

Artificial Intelligence (Al) is developed with the intention of imitating the human mind
and decision-making abilities. Al is already used in E-commerce; it enables individu-
als to enter into contracts via the Internet and to engage in a business transaction by
respecting strict legal conditions and parameters that limit its autonomy, in order to
avoid false or harmful transactions. Al is designed to replicate the ability of human rea-
soning and decision-making but it lacks human reasoning, conviction and sensitivity.
In the pre-contract phase, Al is useful for analysis and processing of large databases,
which includes contract pattern recognition, anomaly identification, optimization, etc.
Al can quickly absorb and analyze data, it can identify inapplicable clauses and warn
the user about possible errors in the stages of preparing an electronic contract. In the
post-contract phase, Al is expected to monitor the implementation of rights and obli-
gations arising from the contract. It can also prevent delays or deviations in the con-
tract performance phase. However, the potential use of a fully autonomous Al system
for concluding contracts is worrisome. When an Al system makes an offer or accepts
an offer on behalf of a merchant, without the merchant's explicit knowledge of the
exact content of such an agreement, can this offer or acceptance be considered valid?
Has a contract been concluded and is it legally binding on both parties? Autonomous
contracting based on Al has the potential and tendency to change the basic classical
postulates of contract law. Al can create, review, analyze and give a recommendation
for a contract in a short period of time. However, the lack of transparency, responsi-
bilities and fairness in the creation and management of the life cycle of the contractis
of crucial importance for the contract itself. Therefore, it is necessary to make com-
plicated decisions and create the contract with a "human touch".

Keywords: Artificial Intelligence, e-commerce, automated contracting.
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H3A30BH UHMII/IEMEHTALIHJE PETY/IATHBE
O JABHOJ] CBOJUHH Y CPBH]H

EdukacHocCT pacroJiaramba jaBHOM CBOjUHOM Y HEKOj 3eMJbH YCJIOBJbEHA je: TPAaBHOM
peryJiaTUBOM U H€HOM NMPUMEHOM, JocTynHoluhy uHdopmanuja U JJOKyMeHaTa o
pacrnoJiaramy jaBHOM HMOBHHOM, Kao ¥ 0ATOBOPHOIINY /M1l KOja 04J/1y4y]jy 0 pacmo-
Jlarakby jaBHOM CBOjHMHOM. JaBHOCT je 3aMHTepecoBaHa 3a MHpopMaliuje 0 3aCTylJbe-
HOCTU U HAaYUHY pacloJjiaramba jaBHOM HMOBUHOM. Y 0BOM pa/ly yKa3yjeMo Ha: HOp-
MaTHBHa peliewa y CpoUju U3 oBe 06J1aCTH, NPOo6JIEM IPUMEHE TUX pPelllerha, Kao U
HeKe IpUMepe U3 IpaKce 0 pacnoJjaramwy jaBHOM HMOBUHOM y Cp6HjU KOjH, [10 HallleM
MUILJbEWY, IOBOJE Y IUTakbe jaBHU UHTepec. [IpaBo, kwerosa uMIJieMeHTaluja u
Jip>KaBHa MOJIMTHUKA Y OBOj 06J1aCTH 3aje/JHO AeTEPMUHUILY eKOHOMCKe edeKTe pac-
noJlaramka jaBHOM CBOjUHOM. KopeKTHa 3aK0OHCKa pelllerba U GOpMaIHO He3aBUCHE
WHCTHUTYIIMje KOje MpUMEYjy 3aKOHe U3 00J1aCTH jaBHEe CBOjUHE HHUCY TapaHIHja
3alUTUTE jaBHOT MHTEepeca HUTH BJaJlaBUHE NIPaBa, YKOJUKO NOJUTUYKU aKTEPU
KOPUCTe MeXaHU3Me 3a00H1IaXKeha U CeJIeKTUBHe TpUMeHe npasa. Ca pyre cTpaHe,
Jip>KaBa Kao KpeaTop IpaBa MOKe 3JI0yNIOTPEOGUTH CBOje MOTYRHOCTH M KpenpaTu
peryJsiaTUBY Koja joj omoryhaBa npocTop 3a cJI060HO AeioBatbe 6e3 0ZirOBOPHOCTHU U
Ha IITEeTY ONIUTEr UHTepeca. 3akoHU y CpOUju NPYrKajy COMUAHY OCHOBY 32 3aIUTUTY
jaBHOT MHTepeca U KOHTPOJIy pacnoJiarakba jaBHOM HMOBHHOM. Y TpaKcH, Mehy TuM,
HauJa3uMo Ha: yropope kojuma je PC pacnoJiarajia jaBHOM KMOBUHOM KOjU HUCY
jaBHO AOCTYNIHU; KOPYIILHUjy; CJAy4YajeBe yroBapama BeJUKUX HHOPACTPYKTYPHUX
pajoBa 6e3 TeH/Jiepa; CYMIY Y HeperyJapHOCT OGPOjHUX jaBHUX HabaBKU; IpUMepe
He3aKOHUTHUX BJl. QyHKLMja y jaBHUM Npeay3ehuma U ApKaBHOj yIpaBU; TACUBHOCT
WHCTUTYIMja HaIJIe)KHNX 3a 3alUTUTY 3aKOHUTOCTH U jaBHOT UHTEpeca. JeJHOM peyjy,
npUMeHa 3aKOHA M3 00J1acTU jaBHe cBojuHe y CpOUjU YyeCcTo ce MoBe3yje ca NOAPH-
BameM BJIaJJaBUHE NIpaBa.

KsbyuHe peuu: Cp6uja, jaBHa CBOjuHA, HOpMATHBA, UMIlJIEMEHTAIUja, U3a30BHU, jaBHU
WHTepec.
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CHALLENGES IN IMPLEMENTING THE PUBLIC
PROPERTY REGULATIONS IN SERBIA

The effectiveness of the disposal of public property in a country is conditioned by
several factors: the normative framework and its application, the availability of infor-
mation and documents on the disposal of public property, and the responsibility of
the persons who decide on the disposal of public property. The public is interested in
information about representation and the manner of disposal of public property. This
paper explores the normative solutions in Serbia on this matter, the problem of apply-
ing those solutions, and some examples from practice on the disposal of public prop-
erty in Serbia, which, in the author’s opinion, call into question the publicinterest. The
law, its implementation and state policy in this area determine the economic effects
of the disposal of public property. Proper legal solutions and formally independent
institutions that apply laws in the field of public property are not a guarantee of the
protection of the public interest or the rule of law if political actors use mechanisms
of circumvention and selective application of the law. On the other hand, the state, as
a creator of laws, can abuse its authorities and create regulations that allow for free
action without responsibility and to the detriment of the general interest. Serbian laws
provide a solid basis for the protection of the public interest and the control of the dis-
posal of public property. In practice, however, we may observe different occurrences:
contracts by which the Republic of Serbia disposed of public property that is not pub-
licly available; corruption; cases of contracting large infrastructure works without a
tender; suspicion about irregularity in numerous public procurements; examples of
unlawful acting functions in public companies and state administration; passive role
of institutions responsible for the protection of legality and public interest. In a nut-
shell, the application of laws in the area of public property in Serbia is often associated
with undermining the rule of law.

Keywords: Serbia, public property, normative framework, implementation, challenges,
public interest.
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THIIO/IOT'H]JA IPABHHUX IIPUHILIHIIA Y IUTUTA/ITHOM
OKPYKEWLY: YBOJJHA PASMATPARA

YTuuaj furutanavsalyje je BULIeCMEPAH: ¥ TOM CMUCJY, IUTakbe yJjore NpaBHUX
NPHHIIMIIA je BaXKHO C 003UPOM /Jia Cy YIIpaBo rPaHUYHHK /0 Kora je moryhe fja ce
NpaBo aJleKBaTHO NPETBOPU Y AUTUTAJIHU dopMaT (koA uuau aaroputam). [loctoje
TPH rpyIe NpaBHUX NPUHIMIA KOjU Cy 0ff HoCce6GHe BaXKHOCTH Y carJie/laBamwy UHTe-
pakIiMje NpaBHUX MPUHLIMIIA HAYEJHO U AUTUTANIU3allH]e.

[IpBy KaTeropujy 4yuHe NPUHLUIIK KOjU Cy HACTaJIH, [eJ1yjy U pa3BUjajy ce y ,aHaJjio-
rHoMm” (He-guruTtasHoM) popmarty. tbuxoBa cTpyKTypa je ojayaHa, a caZp>K1UHa U30-
LITpeHa TUMe LITO NOCTOjU TPaJULihja hUXOBe HHTEpPIpeTalyje U UCKYCTBO mutatis
mutandis npuMeHe. HaBesieHU ,IpPOMEHUTH Jja 64 0CTaJIO UCTO” MPUCTYH NPUCYTaH
je y IpUHLIMIKMMa MONyT HavyeJsa NpeloCTPOXKHOCTH (precautionary approach) v ,,
O/IOBOPHOTr” aJIFOPUTAMCKOTr 0/iIy4uBatba. Jpyry rpyny npyMHiuna npescTaBbajy
HaveJia YUjH je 1UJb e UHUCAE CMEPHUIA 3a IPETBapame IpaBHe HOpMe y GopMaT
YUT/bUB 3a porpamepe (,aJropuTMusanyja npasa”’). ¥ oBe npuHIuIe cnaja npe-
TBapake HopMe y KoJi KopuinheweM nojartaka (data-oriented approach) v NpyUHIUT
,TI0JIOGHOCTHU JIerucJaTuBe 3a Aururtanusauujy” (digital ready principle). [IpBu npuH-
[[UII, yMeCTO [paBHe Mpo3e, CAAPKHUHY MTPaBHe HOPME HaJIa3| y nmojanuma Koju cy
6uJiy npeiMeT AUTUTAJHOr IpeHoca UK obpaje. [pyru NpMHIUI 03Ha4YaBa ycjaoBe
Koje JierucJiaTuBa Tpeba Jja UCIYHHU 1a O6U OuJina TpaHCcPopMuUcaHa y AUTUTAJTHHU Gop-
Mmat. Tpehy rpyny nprHiMna npeAcTaB/bajy XM6pHU/iHA Be3aHa UCKJbY YMBO 3a IPOLeC
yCTAaHOBJbABakha, IPUMEHE U MOHUTOPUHIA NPUMeEHE IPaBHE HOPMe y JUTUTAJTHOM
OKpy»Kemy. [[pMepu 0BaKBOI IPUCTYIA CY HAYeJI0 ,pa3yMHoOT Kojiepa” (reasonable
coder principle) n npuHI N o6jammwuBoCcTH (explainability) anroputMa. [IpBo uMa
OCHOB Yy HaueJ1y ,pa3yMHOCTH” Koje ce jaBJ/ba U Y HALLMOHAJIHUM U Yy MehyHapoJHUM
NMpaBHUM M3BOpHUMaA. JIpyro je CYIITUHCKU KOHKpeTHU3aluja U JUruTasHa pedJiek-
CYja HayeJsia NpaBUYHOCTH (fairness).

K/by4yHe pe4u: npaBHU NPUHIUIY, aJArOPUTMU3allMja IpaBa, IPaBo Kao KoJ, Mpu-
CcTyn 6a3upaH Ha MOJAlUMa, IPUHIUI TPABUYHOCTH.
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A TYPOLOGY OF LEGAL PRINCIPLES IN THE
DIGITAL ENVIRONMENT: INTRODUCTION

The impact of digitization is multidirectional: therefore, the question of the role of
legal principles is of importance, given that they set the limit to which it is possible to
properly convert law into a digital format (code or algorithm). Three groups of legal
principles are of particular importance for the interaction of those principles and
digitalization.

The first category consists of principles that originated, operated, and develop in an
"analogous" (non-digital) format. Their structure is strengthened and their content
sharpened by the fact that there is a tradition of their interpretation and the experience
of mutatis mutandis application. The aforementioned approach is present in principles
such as the precautionary approach and "responsible" algorithmic decision-making.
The second group is represented by principles that aim to define guidelines for
converting legal norms into a format readable by programmers ("algorithmization
of law"). These principles include converting a norm into a code using data (e. "Data-
oriented approach") and the principle of "Digital ready principle". The first principle,
instead oflegal prose, finds the content of the legal norm in the data that was the subject
of digital transmission or processing. The second principle indicates the conditions
legislation should fulfill to be transformed into a digital format. The third group is
represented by hybrid principles, which are the foundation for defining principles
related exclusively to establishing, applying, and monitoring the application of legal
norms in the digital environment. Examples of this approach are the "Reasonable Coder
Principle" and the "Explainability of the algorithm" principle. The first one has a basis
in the principle of "reasonableness” that operates in both national and international
legal sources. The second is the essential concretization and digital reflection of the
principle of fairness.

Keywords: legal principles, algorithmization of law, law as a code, data-oriented
approach, principle of fairness.
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COLHJA/IHO NNPEAY3ETHHIITBO KAO HHOBATUBHH
HAYHH 3A PEHIABABE IIPOBJ/IEMA TEXKE
SAIIOLI/bUBHUX /IPYILITBEHHUX I'PYIIA

ConMjasHo Npesy3eTHULITBO NpeACcTaB/ba 06JMK OCA0Baka KOJ, KOra CTUllakmhe
npoduTa, camo o ce6H, HUje TpUMapHHU I[UJb ITpe1y3e THUKA KOju 06aBJba ZIeJJaTHOCT
OJ1 ONIITET MHTepeca, Beh pelaBamwe JpyLUITBEHUX IpobieMa ca KojuMa ce cyodyaBa
OH Kao rojeJuHAI] UJH oJpeheHa fpyiiTBeHa rpymna Koja je y moehaHoM pU3HUKY
o/, AUCKPUMUHALHje U COoljhjaiHe UCK/bYUYEeHOCTHU. /leo oCcTBapeHUX NPUXO0/AaA jef-
HUM [IeJIOM Ce yCMepaBa Ka 0CTBapHUBakby TaKBOr I[u/ba. [I[peaMeT oBOr paja jecte
CoLMjaJIHO IpeJly3eTHUILTBO Kao noce6Ha ¢popMa o6aB/barba IPUBPEHE AeJaTHOCTU
y IIUJ/bY peliaBamma oJjpeheHux ApymITBeHUX npobaema. llu/mb uctpakuBama jecte 1a
ce YTBP/IM y KOjOj MepH je JOHOIIEkhe 3aK0HA O COLlMjaJIHOM Npe/y3eTHUIITBY 2022,
roauHe y Peny6.iunu Cp6uju fonprHe o 3amoli/baBakby TeXe 3al0l/bUBUX JAPYIITBE-
HUX FpyMNa Ha TPXKULITY paja. YumweHHU11a je Aa cy conidjaiHa npeay3eha, opmasino
He M0/, TUM HAa3UBOM, IOCTOjaJsia U Mpe JJOHOLIekha HaBeJeHOTr 3aK0Ha, U 6uJia cy
Be3aHa 3a 06aBJ/bame o/jpeeHux 1eJJaTHOCTH O/ CTPaHe PETUCTPOBAHUX Y Py Kema.
[IpaBHO HOpMUPaKE COIMjAJTHOT TPeAY3ETHUIITBA NIPeJCTaB/ba U UCTyheHhe 06a-
Be3a Peny6.1nke Cp6uje Koje cy npefBuheHe aKIIMOHUM IIJIaHOBKMa 3a IorviaB/ba 19 u
23 (ConmjasiHa MOJIMTUKA U 3aM0lllJbaBakbe U [IpaBocyhe 1 0CHOBHaA MpaBa) y polecy
npupyKrBamwa EBPONCKOj YHUjH, Kao U OCTBapUBakb€ je/JHOT 0/ TOCEOHUX [IU/beBa
npeaBuheHux CTpaTeryjoM sanousbaBama y Penyosaunu Cpouju 3a nepuog o 2021.
Jo 2026.roguHe. Y paay he 6uTH npruMemheH HOpPMaTUBHU U yIIOpeJHOTIPaBHU METO-
JIOJIOIIKH OKBUP KaKo OU ce mope/; aHa iM3e JjoMaher 3aKkoHa HalmpaBuJio U mopehemwe
Ha KOjU Ha4yMH je COIMjaJsIHO pejy3e THUIITBO peryJ/rMcaHo Ha HUBOY EBpolicke yHUje
WUy ApYyTUM JpkaBama 3anajHor basikaHa. JleCKpUnTUBHUM MeTo/ioM 6uhe onucaHa
oapeheHa foMmaha u MHOCTpaHa colMjaiHa npeAy3eha, HAUMH BUXOBOT N10C/I0Bakha
U IPYIITBEHE IrpyIe Koje Cy TPUMapHO YKJ/byUeHe ¥ lbUX0BO QYHKIMOHHUCAIbE.

Kiby4He pedM: conujaHo Npe/y3eTHULITBO, JUCKPUMHUHALIM]ja, COLMjaIHa UCKIbY-
YEHOCT, TPXKHUILITE paja.
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SOCIAL ENTREPRENEURSHIP AS AN INNOVATIVE WAY OF
RESOLVING PROBLEMS OF LESS EMPLOYABLE SOCIAL GROUPS

Social entrepreneurship is a form of business activity where the maximization of
profit is not the primary goal of an entrepreneur who performs an activity of general
interest. The entrepreneur’s primary goal is to resolve social problems encountered
by the entrepreneur as an individual or by a social group that is at increased risk of
discrimination and social exclusion. To this effect, part of the entrepreneur’s income is
designated towards accomplishing this goal. The subject matter of this paper is social
entrepreneurship as a special form of business activities aimed at solving certain social
problems. The goal of the research is to determine to what extent the adoption of the
Social Entrepreneurship Act (2022) in the Republic of Serbia has contributed to the
employment of less employable social groups on the labor market. The fact is that social
enterprises formally existed even before passing this law, but not under that name, and
they were related to specific activities performed by registered associations. Passing
the law on social entrepreneurship also represents the fulfillment of the obligations
of the Republic of Serbia that are prescribed in the action plans for Chapter 19 (Social
Policy and Employment) and Chapter 23 (Judiciary and Fundamental Rights) in the
process of joining the European Union, as well as the achievement of one of the special
goals envisaged in the Employment Strategy in the Republic of Serbia for the period
2021-2026. The authors use the normative law and comparative law methodological
frameworks to provide a comparative analysis of the social entrepreneurship regula-
tion in domestic law, at the European Union level and in other countries of the West-
ern Balkans. The descriptive method will be used to describe the activities of certain
domestic and foreign social enterprises, their way of doing business, and the social
groups that are primarily involved in their activities.

Keywords: social entrepreneurship, discrimination, social exclusion, labor market.
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CPIICKE IIOPECKE MEPE 3A HH/1YCTPH]Y 3HAFbA: IPUBPEMEHO
IIOCYCTAJABE HJIU TPAJHHJE O/ICYCTBO BHU3HJE

[ToyeBiiu o Apyre nosoBrHe 2018. rogrHe y CPIICKO TOPECKO 3aKOHOLABCTBO YHETE
cy 6pojHe Mepe Koje cy uMaJsie 3a LUJb [la 06e36e/e pe ycoBe 3a JYTOPOYHUjY
TpaHchopMalKjy, ako He LieJie, a OHO 3HA4YajHOT JeJsia Halle npuBpeje. Cpbuja Beh
kpajeM 2018. roauHe y 06J1acT nopesa Ha JOOGUT NpaBHUX JIMLia YBOJU BULlle U3/aLl-
HUX MOJICTULAja, Mehy KojuMa ce UCTUYY JBOCTPYKO MpHU3HABakhe TPOLIKOBA I10
OCHOBY MCTpa)K1Baka U pasBoja, Kao U nosJaiiheHa epekTHUBHA CTOMNA 3a IPUXO/ie
KOju ce 0CTBapyjy 10 OCHOBY UHTeJIEKTyaJIHe CBOjUHE Koja je cTBopeHa y Cpbuju.
3atum he 2019. u 2020. rouHe cjaeUTH CET HOPMHU y 06J1aCTHU TIope3a Ha J0X0/aK
rpabaHa u gonpuHoca 3a 06aBe3HO COLMjaJIHO OCUTypakbe, OJ] TeCTa CAMOCTAJHOCTHU
Y MpeJsia3HOr pexXMMa KOjU ra je npaTuo, ocjobohema 3a 3apajie 3anocJAeHUX KOju
Cy HeIlocpeZHO aHra>KOBAaHU HA MOCJIOBMMA UCTPAKUBakha U pa3Boja, l1a 0 HOPMU
Be3aHHUX 3a IpUBJIauetbe KBaJUPUKOBaHe pajiHe CHare u3 MHoCcTpaHcTBa. KoHavyHo,
Cp6ujahe 6uTH jeiHA O TPBUX 3eMaJsba HA CBETY Koja he y cBoje 3aKOHOZABCTBO yBe-
CTH M3PHUYUTE NPOINKCEe Be3aHe 3a Olope3uBame JUIruTajsHe UMOBHHe. HaxaJiocr,
0Baj BEJIMKH 3aMajall je BeoMa 6p30 CILJIACHYO U MU TOKOM IOCJIeJbUX FTOJAUHY U 110
JlaHa BUJMMO 3aCTOj Y Aa/beM pa3Bojy Haller IOpecKor 3aKoHoAaBcTBa. He camo To,
Beh HaM npakca u [lopecke ynpaBe u camor MuHucTapcTBa GUHAHCHja CBEI0YH Ja
He TIO0CTOjU CIIOCOOHOCT /1a Ce ZIOHeTe Mepe CIPOBeAy YV CKJIaAy ca 3aKOHOM, Kao U
Jla ce HA HEKe 0/l lbUX jeIHOCTAaBHO 3a60paBUJjIo (HIp. HEKA M0/J[3aKOHCKA aKTa cajia
Beh KacHe rojjuHaMa) 4YUM je OKO jaBHOCTH CBOjy MaXKiby CKPeHYJ/I0 Ha HeKa Apyra
nuTama. Llu/b oBOr pajiaje a yTBP/AHM KOjU Cy TO TA4HO Pa3Ji03H1 360T KOjUX je 01110
Jl0 OIIMCAHOT CTawa CTBAPH, LITA Cy NOCJefUlie KOoje 360T kera Mory /ia IpOUCTEKHY
Y IITa je TOTPeO6HO YYMHUTH KaKo 61 ce OHO UCIPABUJIO, OJJHOCHO LITA je TO IITO ce
CTaBJ/ba Kao IPUOPHUTET IpeJ| CPICKOT NOPECKOT 3aKOHOAABCTBA Y CMUCJY IO pIIKe
WHAYCTPUjU 3HAA.

K/by4yHe peun: HH/yCTpHja 3HaHa, IOPECKHU MOJCTUIAjH, TOPEe3 Ha JOOUT MPaBHUX
JIMIIA, TOpe3 Ha JIoxXoaK rpahaHa, AUrMTa IHa UMOBHUHA.
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SERBIAN TAX INCENTIVES FOR KNOWLEDGE-BASED ECONOMY:
A TEMPORARY SETBACK OR A LONG-TERM LACK OF VISION

Starting for the second half of 2018, numerous tax measures have been introduced
into the Serbian legislation with the aim of providing the preconditions for the long-
transformation of Serbian economy (if not in whole, then certainly its significant part).
By the end of 2018, Serbia introduced generous incentives in the area of corporate
income taxation, the most prominent of which are the recognition of double research
and development (R&D) deduction and the 3% IP Box regime (preferential effective
rate for incomes generated on the basis of intellectual property created in Serbia).
In 2019 and 2020, these incentives were followed by a set of provision in the area of
personal income taxation and mandatory social security contributions (e.g. the inde-
pendence test and the supporting transitional regime, the exemption for salaries of
employees directly engaged in R&D activities, the norms tailored to attract qualified
workforce from abroad). Finally, Serbia was one of the first countries in the world
which introduced specific provision on the taxation of digital assets into its legisla-
tion. Unfortunately, this notable thrust rapidly subsided. In the last year and a half,
the development of our tax legislation in this area is at a standstill. Furthermore, the
practices of the Serbian Tax Administration and the Ministry of Finance testify that
that there is alack of capability to implement the introduced measures in line with the
legal requirements, while some of them have been simply forgotten once the focus of
the public eye shifted elsewhere (e.g. the Ministry of Finance is years behind in enact-
ing certain by-laws). The purpose of this paper is to determine the reasons for such a
state of affairs, the ensuing consequences, the course of action to remedy the situa-
tion and, the priorities of the Serbian tax legislation in the context of supporting the
knowledge-based economy in the future.

Keywords: knowledge-based economy, tax incentives, corporate income tax, personal
income tax, digital assess.
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IIPHHIIUIIH MOHETAPHOTI IIPABA:
K/JTACHYHHU VS. CABPEMEHH IIPUCTYII

[IpeMeT aHa/IM3e Yy OBOM pajly jecTe yTBphUBak-€ 3Ha4aja, BpeJHOCTH U JjoMaliaja
MPUHIIUIIA MOHETAPHOT NMpaBa Kpo3 NPU3MY carye/laBalba lbUXOBOT TPBOGHUTHOT
1oJba NPUMEHE U JIPYLITBEHE ONPAB/J[aHOCTH U MEPUO/IY PAaHOT Pa3Boja, a OTOM
Y KOHAYHOT eTabJiMparmka OBe MO3UTUBHOIPABHE IpaHe MPABHOT MOpeTKa KOjUu Cy
HECYMIbUBO OJIPE/IUJIM aKCUOJIOTHjY U MOTBPAUJIHN LIEJUCXOAHOCT aKaJIeMCKOT U
NPaKTUYHOT U3y4YaBarbha OBe Hay4YHe AUCIIUIIJINHE. Y HACTaBKY pajia ce KpUTHYKU
carsieZiaBajy Tese o (He)OAPKMBOCTH NPBOOUTHUX NpuHIUMa (lex monetae u lex
contractus) y OKOJIHOCTUMA MPUCTyNakhba MOHETAPHUM YHHjaMa, Kao U JaHallbUM
MOHETapHHUM TOKOBHMaA KOjU Ce CBE BHUIIE 0CJIahajy Ha yIOTPeOy JUTUTAJTHUX TeX-
HOJIOTHja U MPEeJAHOCTH MOHETAapHUX WHOBAIWja, TO HaMehe nuTamwe pesedpuHu-
cawa popMe U caJip>kMHA NPUHLUNA lex monetae y 1[U/by O/ip>KaBalkba MOHETApHE
CTaOUJIHOCTH Kao jaBHOT Z06pa, ajld U 04yBalkha MOHETAPHOT CyBEPEHUTETA KOjU
IITUTH HEeHTpaJHa 6aHKa Kao BpXOBaHa MOHeTapHa MHCTUTYH]a. [IpeameT nmoceGHe
NaXKEbe ayTopa jecTe pa3MaTpame KOMIJIEKCHE Ca/iPKUHCKe XUOpHU/AU3anHje 0BOT
NPUHIIMIIA Y KOHTEKCTY YHOLIEeHha HEKUX HOBUX (He)IPaBHUX U (He)eKOHOMCKHUX
eJleMeHaTa Y MOHETapHe CTpaTeryje Koju ce 0 HOCe Ha 06J1acT O4yBakba KUBOTHE
CpeJiiHe, COlMjaIHy KOXe3Hjy U 3allITUTY JbY/ICKUX MpaBa Koje 1jaIeKTUKY HOPMHU
CaBpeMeHOT MOHETAPHOT 3aKOHOZIABCTBA YBOAH YV MOTIIYHO HOBY U KBAaJIUTaTaUBHO
KOH3HUCTEHTHHjy eTany AerUHUCAbA MYJITHAULIIJIMHAPHOT MHCTPYMEHTApHjyMa U
TaKoO CaMo I0/JaTHO NMOTBphyje Te3y 0 )KUBOTHOCTH M3y4YaBaka Hkerope npoodsema-
THKe Ha CBe0OyXBaTaH HaYHUH.

K/by4yHe pe4yu: MOHETApHO IPAaBO, MOHETAPHA jYPUCAUKIIM]ja, MOHETAPHU KpeUbuU-
JIMTeT, lex monetae.
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PRINCIPLES OF MONETARY LAW:
CLASSICAL VS. MODERN APPROACH

The subject matter of analysis in this paper is the importance, value and reach of the
principles of monetary law which are observed through the prism of their original
field of application and social justification in the period of early development, and the
subsequent establishment of this positive law branch in the legal order, which deter-
mined the axiology and confirmed the validity of the academic and practical study of
this scientific discipline. Then, the paper examines the theses on the (un)sustainabil-
ity of the original principles (lex monetae and lex contractus) in the circumstances of
accession to the monetary union, as well as today's monetary flows that increasingly
rely on the use of digital technologies and the advantages of monetary innovations.
It inevitably raises the question of redefining the form and content of the principle
of lex monetae to maintain monetary stability as a public good, but also to preserve
monetary sovereignty protected by the central bank as the supreme monetary institu-
tion. In particular, the author considers the complex substantive hybridization of this
principle in the context of introduction of some new (non-)legal and (non-)economic
elements into monetary strategies pertaining to the area of environmental protection,
social cohesion and human rights protection. This process takes the dialectic of the
contemporary monetary law norms to a completely new and qualitatively more con-
sistentlevel of defining multidisciplinary instruments, and thus additionally confirms
the thesis about the viability of a thorough study of related problems.

Keywords: monetary law, monetary jurisdiction, monetary credibility, lex monetae.
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IIPOLIEZIYPAJ/IHH YC/IOBH 3A PACKH/l YTOBOPA
O MEBYHAPO/IHOJ] IIPOJIAJH POBE

[IpeameT oBOT paja cy npoleAypasHU yCJA0BU 3a pacKu/j yrosopa o MehyHapo HOj
npoJaju pobe y pexxumy Kousenuuje YH o yrosopuma o MmehyHapoHOj npojiaju pobe
(beuyka KoHBeHIIMja). AHAIM3UPA]jy ce popMaJiHe pajiibe Koje jeiHa yTOBOpPHA CTpaHa
Tpebanpey3eTH YKOJUKO XKeJIU 1a Ba/baHO pacCKUHe YroBOP, 0{HOCHO, /1a HeHa jei-
HOCTpaHa M3jaBa 0 pacKU/y Ipou3Be/ie IpaBHO JejcTBo. [IpejMeT pacnpaBe cy o4r0-
Bapajyhe ofpesnbe KoHBeHIUje, 3aTUM JJOCTYIIHA CY/ICKa M apOUTparkHa IpaKca, Kao
v oAroBapajyhu ctaBoBu y oMahoj U cTpaHoj auTepaTypu. KoHBeHLIUja He npeABuba
ayTOMaTCKH pacKK/J, yroBopa. YToBOpHa CTpaHa Koja »KeJIU 1a paCKhHe yroBop, Mopa
006aBEeCTUTH JPYTY CTPaHy 0 pacKUAY,y CyIpOTHOM, M3jaBa 0 pacKUAY He IPOU3BOAU
JlejcTBO. YTOBOpHA CTpaHa HUje y 06aBe3H j1a nokpehe 61Ji0 KakaB IpaBHU NOCTYMAaK
KaKo 61 ocTBapuJia CBoje MPaBo Ha packu/j. Packuj npejacTaBsba jeJHOCTPAHY U3jaBy
BOJbE U [IOBO/IM /10 IPeCTaHKa yrOBOPHOT 0ZjHOCa. Mi3jaBa 0 packujy Mopa 6UTH jacHa,
6e3yCcJI0BHA, U3pUUUTA U HeJBocMUcaeHa. OHAa MOXe GUTHU JaTa U Ha UMILJIMIUTaH
Ha4MH, NyTeM KOHKJYJAeHTHUX pajiby, aJId U TaJa Mopa 6UTH TaKBa /la Ko/ pa3yM-
HOT JIMLia YCIIOCTaBU yBepebe Jia je yTOBOp PaCKUHYT.

KibyuyHe peuyu: npaBo MehyHapoaHe npoiaje pooe, beuyka KOHBEHIHUja, pacKU yIro-
BOpa, M3jaBa 0 pacKuAy.
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PROCEDURAL CONDITIONS FOR AVOIDANCE OF A
CONTRACT FOR INTERNATIONAL SALE OF GOODS

The paper examines the procedural conditions for terminating the contract on the
international sale of goods under the regime of the UN Convention on Contracts for
the International Sale of Goods (Vienna Convention), and discusses the relevant provi-
sions of the Convention, the available court and arbitration practice, and positions in
domestic and foreign literature. Avoidance of a contract is a unilateral declaration of
will by one of the contracting parties which, if validly made, produces an effect on the
contract by terminating it. The Vienna Convention on Contracts for the International
Sale of Goods (CISG) contains a single but concise article which regulates the proce-
dural conditions for terminating the contract. According to Article 26 of the Conven-
tion, the declaration of avoidance of the contract is effective only if the other party is
informed about it. The Convention does not provide for automatic contract termina-
tion, regardless of whether the substantive law conditions for avoidance have been
met. Article 26 of the Convention stipulates that the contracting party must declare
the termination of the contract and notify the other party thereof. The purpose of the
notice of avoidance is to inform the other contracting party of the status of the con-
tract. In the absence of a notice, the declaration of avoidance shall have no effect. The
party exercising the right to avoid the contract is not obliged to initiate appropriate
courtor arbitration proceedings in relation to that issue, although it certainly has the
right to notify the other party of the avoidance through a lawsuit to the competent
court or arbitration forum. Notice of avoidance may be given in any form, but it must
include a sufficient degree of clarity about the party's decision to no longer be bound
by the contract and to consider the contract terminated. The notice of avoidance must
be unconditional, final, express and unambiguous. The legal doctrine and practice
agree that such a statement can be given implicitly, through conclusive actions. It is
important, however, that such a statement must be clear, unambiguous, explicit and
unconditional, in order to create the belief in a reasonable person that the contract
has been terminated.

Keywords: Law on International Sale of Goods, CISG, Avoidance of Contract, Declara-
tion of Avoidance.
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ITIPOHAJIACLIH U3 OBJIACTH PETEHEPATUBHE ME/IUIJHHE

Y caBpeMeHOM CBeTy 3alITUTA MHTeJIeKTyaJIHe CBOjUHe IIpe/CTaBJ/ba jelaH OJf HajBaX-
HUjUX pecypca HeKoT ApyiTBa. UcToBpeMeHo, yOp3aH pa3Boj HOBUX TEXHOJIOTHja
MOCTABHO je MOTIYHO HOBE U3a30Be U IPeTHE TPaJUMOHAJIHUM HaUYMHHAMA 3alUTUTE
MHTeJIeKTyaJHUX paBa. PereHepaTuBHA MeJULMHA je peJlaTUBHO MJaja 06J1acT
MeJMIMHE KOja UMa 3a LiUJb Jla 00HOBU CTPYKTYPY U PyHKIH]y omiTeheHUX TKUBA
Y opraHa 4 u3Jiedd noBpeie U 60JIeCTH KOje ce KOHBEHIIMOHAJIHUM MeJUIIMHCKUM
MeToJjaMa He MOT'y JIedUTH. [loTeHIIMjaJ pereHepaTUBHe MeJ I HE je OTPOMaH ¥ OHa
je cBOje MecTo HalllJIa y CKOPO CBUM 06J1acTHMa MeAuLuHe (brU3uKalHA MeJHUIIMHA
Y pexabu/dTaluja, OpToNeArja, AepMaToJI0THja, HEYPOJIOTHja, XUpypruja, MHTepHa
MeJULHUHA U pyro). Y pereHepaTUBHOj MeJUIIMHU Ce CBe BUILIe KOPUCTU U HAHOTEX-
HoJiorMja. HaHOMaTepujaiu cy 3Ha4ajHO JJONPUHEJIHN Pa3B0Ojy 6POjHUX HOBUX TEXHOJIO-
rUja Te TaKO Uy Pa3BOjy TEXHOJIOTHje KOje Ce KOPUCTe y pereHepaTUBHOj MeJULIUHU.
KoMepuujanusanuja pesystaTa UCTpakKUBamba y 06/1acTU pereHepaTUBHE MeIULHe
Huje Mmoryha 6e3 o6e36ehema HUXOBe MaTeHTHe 3amTUTe. M3BemTaju EBporncke
naTeHTHe OpraHu3alyje I0Kasyjy CHa)kaH pacT 6poja IaTeHTHUX IpUjaBay 06J1acTU
MeJULHUHCKUX TeXHOJIOruja, papManeyTHKe U GUOTEXHOJOrUje y MPOTEKJIUX HEKO-
JIMKo roguHa. [Ipe ob6jaB/brBamba pesyiTaTa UCTPakKMBakha HA HAYYHUM CKYTOBUMa
WM 06jaB/bMBatba y HAYYHUM PaZ0OBHMa, UCTPAKUBAUU ¥ 06/1aCTH MeJULIMHE UJIU
WHXXWbePCTBa YIJIaBHOM Ce ONpeJiesbyjy 3a NMOAHOILIEekhe NaTEHTHUX NpUjaBa Ha-
JIeXXHUM opraHuMa. Byayhu na cy npoHaJiaciiy y oBoj 06/1acTH BeoMa CJI0XKeHH, HeOo-
NIXO/HA je MpoMeHa NocTojeNux MaTEHTHUX NPaBUJIa, y LIMJ/bY pelllaBakba CJA0KEHUX
r3a30Ba y 0BOj o6s1acTu MefuluHe. [[poMeHa npaBuJia noapasyMeBa OTBOPEH MPU-
CTyI, Koju he 3ajeiHO ca CUCTeMOM Harpa/ia Ha OCHOBY jaBHOT pUHaHCHUpakba OUTHU
y CKJIaZly ca MaTeHTHUM CUCTEMOM 3alUTHUTE.

K/by4yHe peuu: pereHepaTUBHA Me/IUI[MHA, GUOTEXHOJIOTHja, HAHOTEXHOJIOTH]a, TPO-
HaJslacliy, TaTeHTH.
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DISCOVERIES IN THE FIELD OF REGENERATIVE MEDICINE

In the modern world, the protection of intellectual property is one of the most impor-
tantresources of a society. At the same time, the rapid development of new technologies
has posed completely new challenges and threats to the traditional ways of protect-
ing intellectual rights. Regenerative medicine is a relatively young field of medicine
that aims to restore the structure and function of damaged tissues and organs, and
heal injuries and diseases that cannot be treated by conventional medical methods.
The potential of regenerative medicine is huge and it has found its place in almost all
areas of medicine (physical medicine and rehabilitation, orthopedics, dermatology,
neurology, surgery, internal medicine, etc.). Nanotechnology is increasingly used in
regenerative medicine. Nanomaterials have significantly contributed to the develop-
ment of numerous new technologies, as well as to the development of technologies
used in regenerative medicine. Commercialization of research results in the field of
regenerative medicine is not possible without ensuring patent protection. In the past
few years, the reports of the European Patent Organization show a strong growth in
the number of patent applications in the field of medical technologies, pharmaceuticals
and biotechnology. Before presenting their research results at scientific meetings or
publishing them in scientific papers, researchers in the field of medicine or engineering
generally opt to submit patent applications to the competent authorities. Considering
that inventions in this field are very complex, it is necessary to change the existing
patent rules in order to appropriately address the complex challenges and achieve-
ments in this field of medicine. The change of patent rules entails an open approach,
including a system of awards based on public funding, which will be in line with the
patent protection system.

Keywords: regenerative medicine, biotechnology, nanotechnology, inventions, patents.
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AJIMHHHUCTPATHBHA CAPAZIEbA Y I1OAPYY]Y
OIIOPE3UBAIbA IIPEMA IHPEKTHUBH EBPOIICKOT
CABETA 0 AIMHHUCTPATHBHO] CAPA/IlbH
Y [104Py 4]y OIIOPE3HBAHbA (DAC7)

JupexTuBa EBpornckor caBeTa 0 afAMUHUCTPATUBHOj capa/ilby y NOJpyyjy onope-
3uBatba u3aMeHama u3 2021. rogune (Directive on Administrative Cooperation in the
Field of Taxation, DAC7) yBO/1 HOBUHE Y CUCTEM ay TOMATCKe pa3MeHe HHopMal1ja
0 YHMIbeHHIlaMa Koje ce 0JIHOCE Ha OCTBAapHBakbe MPUX0/Ja OCTBAPEHUX Iy TEM ILJIaT-
dopMu. Y OKBHPY HOBOT pelllera, CTBapajy ce JiBe BpcTe ob6aBesa. Ha npBoM MecTy,
TO cy 06aBe3e onepaTepa JUrMTaTHUX IJIATGOPMHU /1a APKABU YWIAHULU JOCTABbaAjy
nojaTKe 0 JIMLIMMa Koja 0CJ1yjy Npeko naaTdopme, o NpUXOAUMa KOje 0CTBapyjy, Kao
Y 0 IPYTHUM YMbeHUIIaMa 0] 3Hauaja 3a ONope3uBambe lbbUXOBOT A0X0TKa. Ha Apyrom
MeCTY, CTBapajy ce o6aBe3e 3a CBe Jip>KaBe YJaHUlLle Ja KPO3 LleHTPaJIHU perucrap
pa3sMemnyjy HHOpMaIiMje Koje cy 6UTHe 3a yTBphUBake NOpecKUx o6aBe3a pe3u/ie-
HaTa Apyrux Ap:xKaBa unaHuna. C 063MpoM Ha To, nopecku o6Be3HuL U Hehe Mohu fa
payyHajy Ha He06aBeIITEeHOCT MOPECKUX OPTaHa O lbUXOBUM MPEKOTPAHUYHUM MTPU-
xoauma. OBo he npejcTaB/baTH OCHOBY 3a CMakbHBame OpecKe eBa3uje y 06J1acTU
JUTHUTAJJHOT TIocJioBawa. EBporicka yHuja ce Haza fja he oBoM /[UpeKTHBOM MOKpe-
HYTHU NPOLeC yK/byUYHBamwa Tpehrx 3eMasba y CUCTeM pa3MeHe UHpopMaluja, Kako
OU ce MPOCTOp 3a OPECKY eBa3Ujy MAaKCUMaJHO Cy3HO.

Kyby4yHe peuu: /lupektrBa EBponckor caBeTa 0 aiJMUHUCTPATUBHO] CapaJbu y
o6.s1actu onopesuBamwa (DAC7), pururtante niaatdopme, nopes Ha J0X0AaK, AUTH-
TaJIHU paJHULU.
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ADMINISTRATIVE COOPERATION IN THE FIELD
OF TAXATION ACCORDING TO DAC7

The 2021 amendments to the Directive of the European Council on Administrative
Cooperation in the field of Taxation (DAC7) introduce novelties into the system of auto-
matic exchange of information on facts pertaining to the income generated through
digital platforms. The new regulation has created two types of obligations. First, the
operators of digital platforms have the obligation to provide data to the member states
on the people who operate through the platform, on the income they generate, and on
other facts of importance for the taxation of their income. Second, each member state
is obliged to exchange information that is essential for determining the tax obligations
of residents of other member states. As the information is exchanged through central
registers, taxpayers will not be able to assume that tax authorities are not informed
about their cross-border income. This will be the ground for reducing tax evasion in
the field of digital business. The European Union believes that this Directive will start
the process of including third countries in the system of information exchange, which
will ultimately result in narrowing the space for tax evasion.

Keywords: DAC7, digital platforms, income tax, digital workers.
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IIPOMEIGEHE OKOJIHOCTH Y CBET/1Y OlIILITHX IIPABHUX
HAYEJIA: IOBEPERGE Y YITOBOP HJ/IH [IOBEPERGE Y CY/l

[lu/b mpaBHUX MPaBUJIa, HA IPBOM MECTY, je Zla yCTaHOBe U oAp:ke pen. [Ipyxajyhu
M3BECHOCT NpeJiBUhamuMa cybjekaTa Ha Koje ce IpUMeYjy, YTUUY YHanpeJ Ha
IbUXOBO IMOCTyIamke. Y JJOMeHYy YrOBOPHOT NpaBa, 3aXTEeB NpaBHE CUTYPHOCTH
M3pakeH je OCHOBHUM, U YUHHU Ce YHHUBeP3a/JIHO NpuxBaheHUM, HadyesI0M pacta sunt
servanda, Koje feJiyje cBojoM ouurieHoihy U y6ea/buBoinhy. MehyTuM, CTBapHOCT,
KOja je BUIIEe UJIM Makbe HellpeJBU/JbHUBA, jep je IPOMEHJ/bHUBa, He MOXKe Ce YBEK TaKO
Jlako ,yxBaTUTHU". OJ] 3aK/byyerha 10 UCIYeha yroBOpa MOT'y HACTYIIUTH OKOJIHOCTH
Juje nocjaeuIe HUCy o6yxBaheHe pe/JoBHUM ITOCJOBHUM PU3UKOM Ha KOjH Ce, HOCTY-
najyhu ca noTpe6HOM MaXKHOM, MOpa pauyyHATH U ycJe[ KOjux u3Bplieme o6aBese
MO’Ke I0CTAaTH NPUBPEMEHO MJIM TPAjHO HEMOT'yhe MJIM NMaK MPEKOMEPHO TEPETHO,
6uJio 360r noBehawa TpolIKoBa, 6UJI0 360T CMakhebha BPeJJHOCTH IPOTUBUYUHUI0E.
Y ToMm ,foaupy” mpaBa U CTBAapHOCTHU Tpeba Aa nobeau mpas/ia, MpaB/ja Kao crnoco6-
HOCT /la Ce CBe BpeJHOCTHU cabepy y je JHY U uMje aHTponoMopdHO cxBaTambe jecTe (U
Mopa 6uTH) cyA. 360T CBOjUX OMTHUX OZJIMKA, CABPEMEHH MehyHapOoHU TPTOBUHCKH
yTrOBOpU MOCEGHO CY ,,0CeT/bUBU” HA MPOMEHY OKOJIHOCTH OJ; KOjUX Ce IOLIJIO MPU-
JIMKOM ofpebruBama Mehyco6HUX NpaBa U o6aBe3a cTpaHa. Y paay he 6UTH npuka-
3aHa peJieBaHTHA NpaBuJa MehyHapoJAHOT TProBHHCKOTI IpaBa KojuMa ce ypebyje
HHCTUTYT NPOMEHEHUX OKOJIHOCTH (eHIJI. hardship). uJb je f1a ce pacnpaBe cliopHa
NUTaka Y Be3U Ca lhbUXOBOM IPHMEHOM U, HA OCHOBY TOTa, KPUTUYKHU Ce OCBPHE Ha
IbUXOBE HEJJOCTATKE.

K/byuyHe pedu: npoMemeHe 0KoJIHOCTH (hardship), MehyHapoJHU TPrOBUHCKHU yTO-
BOpH, TPaBHA CUTYPHOCT, IPABUYHOCT.
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CHANGED CIRCUMSTANCES IN LIGHT OF GENERAL LEGAL
PRINCIPLES: TRUST IN CONTRACT OR TRUST IN COURT

First and foremost, the goal of legal rules is to establish and maintain order. By pro-
viding legal certainty to the subjects of the legal order, these rules influence their
actions in advance. In the domain of contract law, the requirement of legal certainty
is expressed in the fundamental and universally accepted principle of pacta sunt ser-
vanda, whose impact is obvious and persuasive. However, the ever-changing reality
cannot always be easily "captured"” as it may be more or less (unjunpredictable. In
reality, from the conclusion of a contract to its actual performance, many unexpected
and unpredictable circumstances may occur, whose consequences are not included
in the regular business risk (which has to taken into account by acting with due care)
and which may significantly affect the performance of contractual obligations (which
may become temporarily or permanently impossible or excessively burdensome, either
due to increased costs or due to a decreased value of the counter-performance). In that
"contact” of law and reality, the principle of justice should prevail; it implies justice per-
ceived as equity whose anthropomorphic embodiment is (and must be) the court. Due
to their essential characteristics, contemporary international commercial contracts
are particularly "sensitive" to the change of circumstances and mutually agreed rights
and obligations of the contracting parties. This paper will present the relevant rules of
international trade law governing the institute of changed circumstances (hardship).
The aim is to discuss controversial issues related to the application of these rules and
critically review their shortcomings.

Keywords: changed circumstances, hardship, international commercial contracts,
legal certainty, justice (equity).
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PRINCIPLES OF LIABILITY FOR THE OBLIGATIONS
OF A COMMERCIAL COMPANY: AN EXAMPLE OF
A POLISH LIMITED LIABILITY COMPANY

The paper addresses the issue of liability for the obligations of a limited liability com-
pany according to the applicable rules envisaged in the Polish Commercial Companies
Code. The article first present the structure of the commercial company, whose pillar
is the independence of the company's assets from the assets of its partners. The entity
conducting the business activity is the company which is liable for its obligations.
The company's partners are not liable for the company's obligations. This does not
mean that there is no possibility of settling the creditor’s claim if the company does
not have assets to do so. The provisions of the Commercial Companies Code prescribe
the subsidiary liability of members of the company's management board in the event
that enforcement against the company's assets turns out to be ineffective. This does
not mean that the liability of the company's management board members is absolute.
They may free themselves from this liability in the cases specified in the Commercial
Companies Code, which will be analyzed in this paper. The article will also discuss the
principles of liability for the company's obligations in case of absence of the company's
management board. The conducted analysis yields a conclusion that, despite the lack
of personal liability of the partners of a limited liability company, there are situations
that give rise to liability of the members of the body responsible for managing the
company's affairs and representing it, who will be liable with their personal assets.
The structure of liability for the obligations of a limited liability company adopted by
the Polish legislator, based on the principle of subsidiarity, is intended to guarantee
honest conduct of business activities.

Keywords: commercial company, liability in a limited liability company, the principle
of subsidiarity, liability for company's obligations.
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HAYEJIA OJTOBOPHOCTH 3A OBABE3E IIPUBPE/IHOI’ IPYIIITBA:
IIPUMEP IIPUBPE/IHOI’ IPYLITBA CA OTPAHUYEHOM
O/AIOBOPHOILI'RY Y 1I0/bCKOJ

Paj ce 6aBu nuTameM OATOBOPHOCTH 3a 06aBe3e APYLITBA Ca OPaHUYEHOM OJr0-
BopHo1uhy, y ckJaZy ca ofpesbdaMa o/bCKOr 3aKOHMKA 0 TPUBPEHUM JIpyLITBUMA.
[IpeacTaBuhe ce cTpyKTypa NpUBpPeJHOT JPYLITBA, YUjHU je KAMEH TeMeJsbal] He3a-
BHCHOCT UMOBHHe IPUBPEAHOT pYIITBA 0/ UMOBUHE leHUX NapTHepa. [IpuBpesiHO
APYIITBO je cybjeKaT Koju 06aB/ba [eJAaTHOCT U Ipey3uMa IPaBHy OATOBOPHOCT 3a
cBoje o6aBese. [lapTHepH ApPyIITBA He OAATOBApajy 3a 06aBe3e APYLITBA, LITO He 3HA4YU
Jla He IOCTOjy MOrYhHOCT HaMUpewa NOBEpPHOLA YKOJIMKO IPHUBPEHO JPYIITBO HEMa
MMOBHHY U3 Koje Moxke HaMUpUTH. Ofpesib6e 3aKOHKKA O NPUBPEJHUM APyLITBUMA
npezsubajy cyncuujapHy oATOBOPHOCT 4JIaHOBA YIIPaBHOT 04,60pa ipyIITBa y CJIy-
4ajy HeepUKaCHOT U3BplIewa (HaMUpemha) U3 UMOBHHE IIPUBPeJHOT ApylTBa. To
He 3Ha4M Jia je OATOBOPHOCT 4YJIaHOBA ylpaBe ApYyIITBa ancoayTHa. OHU ce Mory
0CJI060AUTH OBe OJITOBOPHOCTH Y CJ1y4yajeBUMa HaBeJJeHUM Yy 3aKOHUKY O IPUBpeJ-
HUM JPYLITBUMA, KOju he y pasy 6UTH npeaMeT aHasuse. AyTop, Takohe, pasmaTtpa
IpUHIMIIEe O/IrOBOPHOCTH 33 06aBe3e JJPYILITBA y CJy4ajy 0 CyCcTBa ylIpaBHOT 0/160pa
ApylTBa. Ha 0CHOBY M3BpIleHe aHaIU3e, MOXe Ce U3BeCTH 3aKJ/bydak /ia, MaKo He
[OCTOjU JIMYHA OATOBOPHOCT NMapTHepa APYLITBA ca OrPaHUYEHOM OJITOBOpHOLINY,
[OCTOje CUTyalije Koje J0BOJe [0 OATOBOPHOCTH 4Y/JIaHOBa OpraHa Ha/JIe>KHOT 3a
Boheme Noc/0Ba ApYIITBAa U HeroBO 3aCTyName, KOju 04roBapajy CBOjoM JTUYHOM
MMOBHHOM. CTPYKTypa OATOBOPHOCTH 3a 06aBese pyIITBa ca OTPaHU4YeHOM OJTO0-
BopHoOINY ¥ N0/bCKOM 3aKOHO/,aBCTBY, 3aCHOBaHA Ha IPUHIIUINY CYIICHU/AUjapHOCTH,
¥Ma 3a [UJb Jla rapaHTyje 4aCHO pyKoBoheme NOCJI0BHUM aKTUBHOCTUMA.

K/by4yHe peum: npuBpe/HO APYLUITBO, OJTOBOPHOCT y APYIITBY Ca OrpaHUYeHOM
o/iroBopHoOIQy, HaY€eJI0 CyICHU/IUjapPHOCTH, OITOBOPHOCT 32 06aBe3e JIpyIITBa.
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IIPABHH MOJAJIMTETH YK/bYYUBAIbA 3AINIOC/IEHHUX Y
B/IACHHIITBO HA/Zl KAITHTA/IOM IIPUBPE/IHOI' IPYILITBA

TokoM NpoTeK/IMX NeT roJMHa JLOLLJIO je 0 APacCTUYHUX IPOMEeHa Ha TPKULUTY Paza,
KaKoO y CBETY, TAKO U Y HALIOj 3eMJbH. JeiHA O/ IJIaBHUX MaHUecTalhja OBUX NMPO-
MeHa THYe Ce APYKUUjer oJioxkaja ogpeheHux kaTeropyja paHuKa Ha TOM TPKUILITY.
HaumMme, pagHuLM Koju Toce1yjy cieliipryHa 3HaHa U BEIITHHE, TOCTAJIU CY HAPOYUTO
JebuLUTapHU HA TPXKUIITY paja. Hactynajyhu ca TakBe nmperoBapauke nosuiuje,
Ta ML caMa AUKTHUPajy ycJa0Be NoA KojuMa he u a i he 3acHOBaTH pajiHU O[HOC
camocjoaBLeM. Y CHTyaldju KaJla BeJIMKU 6poj mocJ/ioaBalia HacToju Jja 06e36eu
yCJIOBe paja Io XKeJ/bU TaKBUX 3all0CJEHUX, jaB/bajy Ce HOBe TeHJeHILMje Y HAYUHY
Ha KOjHu MOCJIOZaBIM HACTOje Jla UX MPUA006Hjy. Ped je 0 yK/bYyUHBay 3aM0CTAEHUX
y BJIACHUIITBO HaJ, KallUTaJIOM NPUBPELHOT APYLITBaA nocaoAaBua. Ha oBaj Ha4uH
3al0CJIeHU IopeJi CBOje yJIore y IpoLecy pajZa, cajia [10CTajy U CBOjeBpCHU NapTHEPHU
NOCJIOAABLMMA, KPO3 3ajeJHUUYKO I0CJ0BHO JlesioBame. [locMaTpajyhu oBe TeHieH-
Luje, U34BOjUJIU CAMO Y IPAKCU HAJIIPUCY THUje MOJAJIUTETE Y TEM KOJUX Ce TO YKJbY-
YHUBame CIPOBOJU. TaKO, Yy 3aBUCHOCTH O/ TOTA HAa YMjy UHUIIAjaTUBY Ce OCTBapyje
YKJby4YHMBame 3all0CJAeHUX y BJACHULITBO HaJ, KallMTaJOM IpUBPEHOr APYLITBA,
NpaBHUMO pa3JiuKy usmeby fBa JoMruHaHTHA Mo/Jea. [IpBHY n0J1a34 0Jf YKJ/by YMBakha
3al0CJIEHUX y BJIACHUIITBO Ha/i KallUTaJIOM NPUBPEAHOT JpyLITBA HA UHLUjaTUBY
IocJoZaBla U peajusyje ce Kpo3 ABa IpaBHA UHCTPYMEHTa — pe3epBUCAHOM COIl-
CTBEHOM yJieJly ¥ OCHOBHOM KanuTanay u Share Vesting yrosopy. 06a UHCTpyMeHTa
CYIITHHCKU Cy 6a3rvpaHa Ha U/ieju Jia KaJia HacTyIe ofipeheHe OKOJIHOCTH (3aCHOBaHe
WJIM Ha CaMoj OAJIY U NIOCJI0/aBLa UJIK Ha IOCTHU3ay o/ peheHux pesyiTara paja o
CTpaHe 3al0CJeHOT) 0C/10/jaBaly Ieo CBOT BJACHULITBA IPEHOCH Ha 3anocJieHor. Ca
JpyTre cTpaHe, yK/by4MBake y BJACHUILITBO NPUBPELHOT APYyLITBA HA UHIIAjaTUBY
3aII0CJIEHOT 3aCHOBAHO je Ha T3B. paJIHUYKOM aKijuoHapcTBy. OHO noApasyMeBa Ja
3amnocJieHU caMH croje GyHKIHje MOoCJ04aBLa U 3alI0CAEHOT, aJIk He Kpo3 IpeAy3eT-
HUUITBO Beh KpO3 OCHHUBakb€e MPaBHOT JIMIIA. Y OBOM PaBHOM JIMLY OHU 6K UCTOBpeE-
MeHO OGUJIY U BJIACHUIIY Y/eJ1a, OLHOCHO aKIlMja, U 3all0CTAEHH.

K/by4yHe peuu: TpKUIITE paja, 3aM0CJAeHH, MOCJ0JaBIly, IPUBpPeHA IPYLITBA,
pe3epBUCAaHU CONCTBEHU yAeo, Share Vesting yroBop, paJlJHUYKO aKI[HOHAPCTBO.
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LEGAL MODALITIES FOR EMPLOYEES’
INCLUSION IN COMPANY OWNERSHIP

In the past five years, there have been drastic changes in the labor market, both world-
wide and in Serbia. One of the main manifestations of these changes concerns the dif-
ferent position of certain categories of workers in the labour market. Workers with
specific knowledge and skills have become particularly scarce on the labor market.
Relying on such a negotiating position, these workers dictate the conditions under
which and whether they will establish a working relationship with an employer. In
such a situation, there are new tendencies in the employers’ efforts to win them over.
One of them is the inclusion of employees in the ownership of the employer's company
capital. Thus, in addition to their role in the labour process, employees now become
partners to employers, through joint business activities. Observing these tendencies,
we may single out the most common modalities through which this inclusion is carried
out. Depending on who has initiated the inclusion of employees in the ownership of the
company's capital, we distinguish between two dominant models. The first model is
based on the inclusion of employees in the ownership of the company's capital at the
initiative of the employer, and it is realized through two legal instruments: a share
option plan and a Share Vesting contract. Both instruments fundamentally rest on the
idea that the employer transfers part of its ownership to the employee when certain
circumstances occur (based either on the employer's own decision or on the employ-
ee’s performance results). The second model of inclusion in the company ownership
at the initiative of the employee is based on the so-called employee shareholding. The
employee stock option plan (ESOP) implies that employees combine the functions
of the employer and the employee themselves, not through entrepreneurship but by
establishing a legal entity. In this legal entity, they would simultaneously be owners
of shares (or stocks) and employees.

Keywords: labor market, employees, employers, companies, share option plan,
employee stock option plan (ESOP), Share Vesting contract, employee share ownership.
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IIPHHY/IHA /IHIIEHIIA, ITAPAJ/IEJTHA
TPIrOBHHA H HCLIPIT/bERHE IIATEHTA

[IpyuHyAHa JiMLeHLa U UCUpIlJbelbe IaTEeHTa Cy pa3/IM4MTU U CaMOCTaJIHU UHCTU-
TYTH OTPpaHUUYEHa CaiP>KUHCKOT JlejCTBa NaTEHTAa YMje Ce CBpXe 3Ha4ajHO Pa3JIuKYjy.
3a passuKy oJi BbUX, NapaJjesHa TProBuHa oMoryhaBa Jia ce HICKOpPUCTe MpeJHOCTH
MebhyHapo/iHe 1jjeHOBHE JUCKPHUMHUHALHje, MOWTO HOCUOLM NaTeHTa opehyjy pas-
JIMYUTE LUjeHe Y Pa3JIMYUTUM jypUcAUKLUjaMa UMajyhu y BUy KynoBHY Moh jaTor
TpxulITa. [lokpeTad napaJiejiHe TProBUHE je pa3JiMKa y [ujeHaMa u3mebhy pasindu-
TUX TP>KULITA. Y TEOPHUjU Ce HUje TPeBUILe pacpaB/basio 0 UHTepaKIuju uaMehy npu-
HYJIHe JINLeH1le ca NapaJieJJHOM TPrOBMHOM U YW HEHUIIY /ia Ce ITapaJieJIHa TPTOBUHA
MOXKe OJJHOCUTH U Ha poby Npou3BeJileHy Ha OCHOBY NpPUHYAHe JuneHLe. OCHOBHU
pasJIor 3a TO je IITO Ce MPUHY/IHE JIMLeHIle PUjeTKO U3/1ajy U IOCTOTaK pobe Koja ce
HaJla3{ Ha TP>KUILTY Ha OCHOBY kb€ je 3aHeMap/buB. Ca Apyre cTpaHe, peXXUM UCLp-
N/bekba MAaTEHTA KOjH IOCTOjU HAa TEPUTOPUjU KOHKPETHE JipKaBe oJipehyje fa jiu je
napaJjiejiHa TPrOBUHA [,03BO/bEHA HAa TOj TEPUTOPUjU UK He. OrpaHryYeheM [TaTeHTa
nyTeM NPUHYZHE JUIEHLe HACTOjU ce NOCTHNU MoeJ/bHA U MpaBe/jHA paBHOTEXaA
n3Mehy MHTepeca HOCHOLA IATEHTAa U JIETUTUMHUX HHTepeca Tpehux JiuLa, oJH.
APYLITBeHe 3ajeHULE. Pa3in4yrTe BpCTe NPUHYAHUX JTULEHLIM UMA]y U PA3JIUIUTY
CBpXYy M3JaBama. [locTaB/ba ce nUTake J1a JM je HA IPOU3BOAMUMA KOje je y TpOMeT
CTaBHO CTULAJIAL, IPUHY/HE JIMIeHLle HACTYNHUJIO UCLPIIJbeHE NAaTEHTA KO/ CBUX
BpCTa NPUHYJHUX JIMLEHLM U TO paJU 3alUTUTe UHTepeca BJacHUKA [IPOM3BOa
(moTpowaya). AKo UCLPIJbetbe MAaTEeHTa He 6U HACTYNMJIO KOJ, CBUX BPCTA MPUHY /-
HUX JIMLJeHLY, 1a JIU HOCUJIAL, IaTeHTa Y TOM CJly4ajy Moe Jia ClIpyjedy napaJieJHy
TProBUHY U Jla TY>KH 3a MOBpeAy NMaTeHTa CBaKor Oyayher BjlacHMKa MPOU3BOJa
ncTuuyhu fa mkerosa UCKJ/byuuBa oBJallthewma HUCY UcHplJbeHa? MehyHapoaHu
M3BOPHU, FeHepasIHo, He 3abpamyjy apaJieJIHy TPTOBUHY pOOOM Koja je IpoHU3Be/ieHa
Ha OCHOBY IPUHY/HE JIULEHLE.

K/by4yHe pe4yu: naTeHT, OorpaHuyetbe NaTeHTa, IPUHYAHA JMLEHLa, TapaJjiesiHa TPro-
BMHA, UCLIpII/bekbe NaTeHTa.
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COMPULSORY LICENSE, PARALLEL TRADE
AND PATENT EXHAUSTION

Compulsory license and patent exhaustion are different and independent institutes
for limiting the substantive effect of a patent. The purposes of these institutes dif-
fer significantly. In contrast, parallel trade allows to take advantage of international
price discrimination as patent holders set different prices in different jurisdictions,
taking into account the purchasing power of the given market. The driver of parallel
trade is the difference in prices between different markets. The interaction between
compulsory license with parallel trade and the fact that parallel trade can also refer
to goods produced under compulsory license has not been much discussed in theory.
The main reason for this is that compulsory licenses are rarely issued and the per-
centage of goods on the market that are based on them is negligible. On the other
hand, the patent exhaustion regime that exists in the territory of a specific country
determines whether parallel trade is allowed in that territory or not. By restricting
a patent through a compulsory license, an effort is made to achieve a desirable and
fair balance between the interests of the patent holder and the legitimate interests
of third parties, i.e. social communities. Different types of compulsory licenses have
different issuance purposes. The question arises as to whether the patent has been
exhausted for all types of compulsory licenses on the products put on the market by
the acquirer of the compulsory license, for the purpose of protecting the interests of
the product owner (consumer). If patent exhaustion would not occur in all types of
compulsory licenses, can the patent holder in that case prevent parallel trade and sue
for patent infringement against any future owner of the product by claiming that his
exclusive powers have not been exhausted? International sources generally do not
prohibit parallel trade in goods that have been produced under a compulsory license.

Keywords: patent, patent limitation, compulsory license, parallel trade, patent
exhaustion.
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HHTEJ/IEKTYA/IHA CBOJHHA Y EPHU BEIIITAYKE
HHTE/IMTEHLIHJE: AHAJ/IN3A, H3A30BH H PELIIERHA

BemTauka HHTeAUreHMja he MPOMEHUTH HAYMH Ha KOjU NMePLUNUPAMO HUHTEJEK-
TyaJiHy cBOjuHY. Ca HeJaBHUM NOPAaCTOM MONYJIAaPHOCTH BeIITa4Ke HHTEJUTEHI[H]e,
JbYyIU Cy OTKPUJIU Ja MOTY Jia KOPHUCTe BelITauKe WHTeaureHnuje nonyt Chat GPT
3a Kpeuparbe JieJia 3aliTHheHrX ay TOPCKKUM npaBruMa. CTora je cBpxa OBOT paja Jja
HCTpaXky K/by4yHa MMTakha Koja Ipou3ujiase U3 cBe Behe yrnoTpebe BeliTauyke HHTe-
JINTeHIIMje y CTBapamy ay TOPCKHUX JieJ1a ¥ ’bUXOBOT 0/JHOCA €A 3aIUTHTOM ay TOPCKUX
paBa U UHTeJIeKTyaJHe cBojuHe. DoKycC je HAa NUTaky ayTOPCKUX NIpaBa y JeJuMa
CTBOPEHHM BeLITAa4KOM NHTEJIMT€HIIUjOM, T0CTaBJ/bajyhu K/bYUHO MU TaE KO 61 ce
MOTrao CMaTpaTH ay TOPOM OBUX Aesia. OBaj pajJ aHaau3upa 3aKOHOLABCTBO Y Pa3JIu-
YUTHUM jypUCAUKIIMjaMa Jla O ce pa3yMeo NpaBHU OKBHUP 3a OBa MUTama. Y paay ce
aHAJIM3UPAjy U aKTYeJHU CIy4ajeBU U TPEHA0BU KOjU MOTY YTULaTH Ha OyAyhu pas-
BOj BellITaYyKe HHTEJUMIeHLIHje y KOHTEKCTY NHTeJIeKTyaJIHe CBOjuHe, HyAehu Moryha
peliera 3a 0Ba CJI0KeHA NUTawa. Paj faje yBUJ Y TPEHYTHO CTakbe peryaaTuBe U
HarJalraBa noTpeby Jjla/ber pa3MaTpama U npuaarohaBarma IpaBHUX CUCTEMA, KAKO
6U Ha aJleKBaTaH HauYUH 0/ITOBOPUJIM HA U3a30Be Y Be3U Ca BEIITAYKOM UHTEJUTeH-
[[MjOM U UHTEJIEKTyaJTHOM CBOjTHOM.

K/by4He peum: BelITauKe HHTEJIUTEHIIM]€, Ay TOPCKA IPaBa, MHTeJeKTyaJ IHa CBOjHHA,
3aKOHCKa peryJsiaThBa.
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INTELLECTUAL PROPERTY IN THE AGE OF ARTIFICIAL
INTELLIGENCE: ANALYSIS, CHALLENGES AND SOLUTIONS

Artificial Intelligence (Al) is about to change the way we perceive intellectual property.
With the recent rise in the popularity of Al, people have discovered that they can use
Alsystems like ChatGPT to create copyrighted works. Hence, the purpose of this paper
is to explore the key issues arising from the increasing use of Artificial Intelligence in
the creation of copyrighted works and their relationship with copyright and intellec-
tual property protection. The focus is on the issue of copyright in works created by
Al-powered chatbots, raising the key question of who could be considered the author
of these works. The paper analyzes the legislation in different jurisdictions to under-
stand the legal framework governing these issues. The author also analyzes current
cases and trends that may affect the future development of Artificial Intelligence in the
context of intellectual property, offering possible solutions to these complex issues. The
paper provides insight into the current regulation on this matter and emphasizes the
need for further consideration and adjustment of legal systems to adequately respond
to challenges related to Artificial Intelligence and intellectual property.

Keywords: Artificial Intelligence (Al), copyright, intellectual property, legal regulation.
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Peny6auka Cp6uja

YHUBEP3A/IHO, PETHOHAJ/IHO H BH/IATEPA/THO
I10APYYJE IUBEPA/IN3ALIHJE MEBYHAPO/JHE
TPIrOBHHE: OJHOCH TEH3HJE U/IU XAPMOHHJE?

Op ocHuBama CBeTCKe TPrOBHHCKE OpraHu3alidje na cBe 0 JaHac, IpeoBJaiaBa
CTaB /la OHA IPe/ICTaB/ba HE3aMeHJ/bUB U je JUHCTBEH OKBUP PYHKIIMOHUCAA MeDhy-
HapojHe TproBuHe. [ajyhu nojpuiky MehyHapoaHOj pa3MeHH y BUJY jACHUX U KOH-
[M3HUX NpaBUJIa, OBA OpraHu3aldja NO3UTUBHO YTHYE U yCMepaBa TOKOBe pobe,
ycJIyra, KalluTaJa 1 TexHoJsoruje. UctoBpemMeHo ca CBETCKOM TPrOBUHCKOM OpTraHU-
3allMjOM, Ka0 yHUBEP3aJHOM OpraHM3anijoM, CaBpeEMEHY TPrOBUHY KapaKTepHIle
Y cBe Behu 6poj pernoHaJIHUX TPrOBUHCKUX MHTerpanuja. Hacrase kao npuposHa
TeXHa reorpadcky 6JIMCKUX JIp>KaBa /ia 3alITUTE CBOje TPrOBUHCKE UHTEPECE, OBU
cropasyMHU MpoHaJia3e CBOje MEeCTO Yy epu MyJITHUIaTepaan3Ma. tbuxos mehycobHuU
OZIHOC Y BEJINKOj MEPH 3aBUCHU O/ TPEHYTHOT MOJUTHUYKOT, EKOHOMCKOT U JIpyLITBe-
HOT KOHTEKCTA. Je JUHO Ce pa3yMeBambeM lbUX0BUX CYIITUHCKUX KAPAaKTEPUCTHUKA U
mHxoBe Mehy3zaBrucHoCTH MoKe johu J10 onTHUMaJIHOT aMbujeHTa MehyHapoiHe Tpro-
BUHe, KOju he oHJja pe3yJITUPATH NO3UTHBHUM €EKOHOMCKUM U NIPaBHUM ebeKTUMaA
3a CBe YUeCHHUKeE Ha CBETCKOM TPXKHUIITY.

K/by4He peuyn: CBeTCKa TProBMHCKA OpraHM3aliija, peruoHajiHe TPrOBUHCKE UHTe-
rpanyje, peruonanusam, CEFTA ciopasywMm, MmyaTuaTepaan3aM.
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UNIVERSAL, REGIONAL AND BILATERAL DOMAINS
OF INTERNATIONAL TRADE LIBERALIZATION:
RELATIONS OF TENSION OR HARMONY?

Since the establishment of the World Trade Organization (WTO) until today, there is
a prevailing view that the WTO represents an irreplaceable and unique framework
for the functioning of international trade. By supporting international exchange in
the form of clear and concise rules, the WTO positively influences and directs the
flows of goods, services, capital and technology. In addition to the WTO as a univer-
sal organization, modern trade is characterized by an increasing number of regional
trade integrations. Originally reflecting a natural tendency of geographically close
countries to protect their trade interests, these agreements find their place in the era
of multilateralism. Their mutual relationship largely depends on the current politi-
cal, economic and social context. An optimal environment for international trade may
only be reached by understanding the essential characteristics and interdependence of
these agreements, which will ultimately result in positive economic and legal effects
for all participants in the global market.

Keywords: World Trade Organization, regional trade integration, regionalism, CEFTA
Agreement, multilateralism.
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(HE)PABHOITPABHOCT CTPAHA Y BAHCY/ICKOM
PEHIABAKY IIOTPOLITAYKHX CIIOPOBA

Bes ojJacka Ha cyJi, ciop moTpoliaya ¥ TProplia MOXKe Ce PeLIuTHU [peJ NocpeJHU-
KOM, y CKJIaZly ca 3aKOHOM O NI0Cpe/i0oBakby Yy pelllaBakby CIIOpOBa UJIM IIpeJ, OpraHoM
NprYMeHOM 3aKOHa 0 3allITUTH noTpoiuava. Of ycBajawa 33I1-a u3 2021. roguHe, y
IPaKCH je JjaJeKo 3aCTyN/beHUjU IOCTYIaK BaHCY/[CKOT pellaBakba NOTPOLIAYKOT
CIopa, U3 pasJiora UITo je keroBo cIpoBoheme 6eCJIaTHO KaKo 3a OTpoIlaya TaKo
Y 3a TProBlLa, 3a PasJ/IMKy 0/ IOCTyIKa nocpefosamwa npema 3I1PC-y, rae HacTase
TPOILKOBE JleJie CTpaHe y cropy. Mako o6a 3akoHa npeiBrubajy Hayesio paBHONpaBHO-
CTH CTpaHa y NOCTYNKY NOCpe/loBakha, 0JJHOCHO BaHCY/CKOT pellaBakkha NOTpoLIay-
KOT CIIOpa, OIPaB/laHO Ce I0CTaB/ba U Takbe 1 JIU IOTPOIIAY U TProBal] 3aucTa Mory
6UTU PaBHONPABHU y MPAKCU MPUJIMKOM pelllaBakba HACTaJIoT criopa. Y IpBoM ey
paza, ayTop aHaJM3Upa M0JI0XkKaj CTpaHa y MOCTYNKY caryiefaBajyhu Hayesa moMe-
HYTHX 3aKOoHa. /Ipyru feo ce 6a3upa Ha pasMaTpakby yJjore ocpeJHUKa y Bohemwy
NOCTYIKa U 04yBakby PaBHONPAaBHOCTH U3Mehy cTpaHa y cropy. Y nocjeimeM Jeay
paja,ayTop carjejaBa MOryhHOCTH OKOHYakbha BaHCY/ACKOT pelllaBakba OTPOoLIayKor
Cropa 4 nocJeule Koje MOTy HAaCTYNUTH 10 IOTpoLIavya U TProBLa.

K/by4yHe pedH: BaHCY/ICKO pelllaBakbe NOTPOIIAYKOr CIOpa, NI0CPeI0Bakbe, HAYEI0
PaBHONPABHOCTH, NOTPOIIAY ¥ TProgalj.
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THE (IN)EQUALITY OF PARTIES IN EXTRAJUDICIAL
RESOLUTION OF CONSUMER DISPUTES

A dispute between a consumer and a trader can be resolved without going to court,
through mediation, in accordance with the Act on Mediation in Dispute Resolution
(hereinafter: the Mediation Act) or in front of an authority applying the Consumer
Protection Act. Since the adoption of the Consumer Protection Act (CPA) in 2021, the
procedure of extrajudicial resolution of consumer disputes has been far more prev-
alent in practice. It may be explained by the fact that its implementation is free of
charge both for the consumer and the trader, unlike the mediation procedure under
the Mediation Act, where the incurred costs are shared by the parties involved in the
dispute. Although both laws envisage the principle of equality of parties in the media-
tion process, i.e. extrajudicial resolution of consumer dispute, it is justifiable to ques-
tion whether the consumer and the trader can truly be equal in practice when resolv-
ing the dispute. In the first part of the paper, the author analyzes the position of the
parties in the process, by considering the principles envisaged in the aforesaid laws.
In the second part, the author considers the role of the mediator in guiding the proce-
dure and preserving the equality between the disputing parties. In the final part, the
author examines the possibilities for concluding extrajudicial resolution of consumer
dispute and the consequences that may arise for the consumer and the trader.

Keywords: extrajudicial resolution of consumer dispute, mediation, principle of equal-
ity, consumer and trader.
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IlpasHu ¢pakyamem, YHusepsumem y Baroa Jlyyu,

Peny6auka Cpncka, bocHa u XepyezosuHa

3ABPAHA KOHKYPEHIIHUJE I10C/IOJABLIY Y PA/IHOM IIPABY

PasBoj pagHor npaBa TokoM Tpu feleHuje XXI BUjeka y 3eM/baMa HacTaJIUM Ha IIPO-
ctopy Couujanuctuuke PegepatuBHe Penybiuke Jyrocaasuje (COP]) ce 3acHHMBa Ha
NPOMjeHH KOHIIeNTa, I0jMOBA U HHCTUTYTa paJHOT IpaBa U Ha 3aKOHCKOM ypehuBamwy
HOBUX UHCTUTYTA, 0J] KOjUX CE MOKe U3/IBOjUTH 3ab6paHa KOHKYpeHILHje MOCA0/AaBILYy.
Y nuTamy je 3aKOHCKA UJIM yrOBOpeHa 3alliTUTa JIEFTMTUMHUX UHTepeca [10cJ04aBLa
0/l KOHKYpEeHIMje Ha TPXKULUTY pajia U KanuTtaJja. To je OTKI0m1Ba, GaKyJITaTUBHA
Y IpUBpEMeHa CMeTHa y JoMeHy npodecroHa/lHe aKTUBHOCTHU paJiHUKA, KOjOM ce
paZHUKY 3abpambyje pajl, y IpaBuJy, KOJ Apyror nocjaojasua. 3abpaHa KOHKYpeH-
Ll4je M0C/I0AaBLYy Ce 0 HOCH Ha NIOCJIOBe KOje paJJHUK He MOoXe paJJUTH y CBOje UMe
Y 3a CBOj payyH, WJHK y UMe Y 3a payyH Jpyror NpaBHOT UJU PU3UYKOT JKLa, 6e3
CarJIaCHOCTH NOcJo/jaBua. 3abpaHa orpaHuyaBa o604y paZia U MOXKe J1a HapyLu
pPaBHOTEXY MHTepecay paZjHOM ojiHocy. [IpeMeT ypehrBamwa 3abpaHe KOHKYpeHLUje
MOCJIOAABIY CY pa3HU CJy4ajeBU 3abpaHe U [10J103Kaj paJHUKaA U nocjaogaBua. Tocy 'y
NpaBUJIy CJy4yajeBU: 3abpaHe paJHUKY Jja yroBapa UM 06aBJba 0CJI0BE U3 Jjes1aT-
HOCTH K0jy 06aBJba NocJioZaBal, o6aBesa paJHUKa a ce NOC/Hje IpecTaHKa paJHoT
0/lHOCa He MOXe oZipeheHO BpujeMe 3aOCAUTH KO/ JPyror N0C/A0/jaBlia UM /a He
MO>Ke 00aB/baTH U yroBapaTy NOCJ0Be KOjUMa KOHKYPHIIE MOCA0JaBLY U AYKHOCT
paZiHUKa Jla N0CJI0jaBIy MOHY/U OTKYI U3yMa, MHOBAllHje, TEXHUYKOT yHalnpehema
WJIY JpyTor IpoHaJiacka U3 jjeJJaTHOCTH NIocJIoaBLa.

KibyuyHe peuyu: 3a6paHa KOHKypeHIIMje M0CJ0IaBIy, 3abpaHa o6aBJ/bakba MOCJI0BA
M3 1jeJJaTHOCTH [TOCJI0/aBIia, 3a6paHa 06aB/bathba KOHKYPEHTHUX OCJI0BA, IYKHOCT
pa/iHUKa /ia MOCJI0/JaBLy MOHYAU OTKYII IPOHAJIacKa.

165



MEBYHAPO/IHA HAYYHA KOH®EPEHLIUJA ,,[IPABHU [TIPUHLIUIIA Y CABPEMEHOM ITPABY” | 2024.

Prof. Zeljko Mirjani¢, LL.D.,

Full Professor,

Faculty of Law, University in Banja Luka,
Republic of Srpska, Bosnia and Herzegovina

PROHIBITION OF COMPETITION AGAINST
THE EMPLOYER IN LABOR LAW

In the past decades of the 21st century, the development of labor law in the countries
that emerged after the dissolution of the Socialist Federal Republic of Yugoslavia (SFRY)
is based on the change of concepts, terms, and institutes of labor law, and on the legal
regulation of new institutes. The most prominent among them is the prohibition of
competition against the employer. It is a matter of legal or contractual protection of
the employer's legitimate interests against competition in the labor and capital mar-
kets. It is a removable, optional, and temporary ban in the domain of the employee's
professional activity, prohibiting the employee’s engagement by another employer. The
prohibition of competition with the employer refers to jobs that the employee cannot
do in his own name and on his own account, or in the name of or on behalf of another
legal entity or natural person, without the employer's consent. The ban restricts the
freedom of work and may disturb the balance of interests in the employment relation-
ship. The subject matter of regulation are various cases concerning the position of the
employee and the employer and prohibition of competition against the employer. As a
rule, these are: prohibition of the employee to contract or perform tasks from the scope
of activity performed by the employer; the employee’s obligation not to get employed
by another employer for a certain period after the termination of the employment
relationship, or to not to perform and contract the tasks where he competes with the
employer; and the employee’s duty to offer the employer to purchase of an invention,
innovation, technical improvement or discovery from the employer's scope of activities.

Keywords: non-competition against the employer, prohibition of performing tasks
from the employer's scope of activities, prohibition of performing competitive tasks,
employee’s duty to offer the employer the purchase of invention.
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IIPABHH ACIIEKTH BUJIEO HA/I30PA HA PA/IHOM MECTY

OnTuMu3aIMja BULe0 HaZi30pa Ha pa/JHOM MeCTY y HallMOHAJIHOM KOHTEKCTY je CJI0-
>)KEHO U BUILIECTPYKO NMUTaH€ Koje je peryJiMcaHo pa3sHUM 3aKOHCKHUM U M0/;3aKOH-
CKUM aKTUMa. OBaj 4JlaHaK UCTPaXKyje IPaBHU OKBUP KOjU OKPYKYje BUE0 HAZL30D
Ha paJiHOM MeCTY, U UMILJIMKal1je Koje OH UMa Ha paJHHU ofHoc. Kopuirhewe Buieo
Ha/|30pa Ha paJlHOM MeCTy NoJjjiexe 6POjHUM 3aKOHCKUM 3aXTeBHUMa, yK/byuyjyhu
noTpeby 3a TEXHUYKUM M OPTaHHU3aIlMOHUM MepaMa KaKo 60U ce o6e36eaus1a 6e36e/1-
HOCT NPUKYI/b€HUX JIMYHUX [0/laTaka pagHUKa. [lopes Tora, y 4laHKy ce TOBOPH O
yJI034 IPOLleHe YTHIaja HAa 3alUTUTY NoAaTaka y opehuBamy Aa Jid je BUJle0 HaJI30p
Ha pa/JiHOM MeCTy HEOINX0/laH U onpaBAaH. CBe y CBeMy, 0Baj UJlaHAK NPY’Ka leTa/bHy
aHaJIM3y NPaBHOT U PEry/JaTOPHOr OKPYKeHa KOjU OKPY’KYje BUJle0 Ha/130p Ha paj-
HOM MeCTY M HarJallaBa BaXKHOCT pa3MaTpaiba UMIJIMKal¥ja 1 3a T0C/I0/aBIie U 3a
3anocJieHe Y KOHTEKCTY paZHOT oZjHOCa.

Kbequ pedYu: pagHU OOAHOC, BUZAE€O HAZA30p paJHOr MeCTa, Ha/J30p 3all0OCJIEHHUX,
3allTHUTAa nmoJaTaka.

167



MEBYHAPO/IHA HAYYHA KOH®EPEHLIUJA ,,[IPABHU [TIPUHLIUIIA Y CABPEMEHOM ITPABY” | 2024.

Prof. Todor Kalamatiev, LL.D.,

Full Professor,

Faculty of Law "lustinianus Primus", University
"Ss. Cyril and Methodius" in Skopje,

Nikola Murdzev, LL.M.,

PhD Student,

Faculty of Law "lustinianus Primus", University
"Ss. Cyril and Methodius" in Skopje,

Republic of North Macedonia

LEGAL ASPECTS OF WORKPLACE VIDEO SURVEILLANCE

The optimization of video surveillance in the workplace workplace is a complex and
multifaceted issue, which is regulated by a variety of legal acts and by-laws. This arti-
cle explores the legal framework governing video surveillance in the workplace, and
the implications for the employment relationship. The use of video surveillance in the
workplace is subject to numerous legal requirements, including the need for technical
and organizational measures (TOM) to ensure the security of the collected employees’
personal data. Additionally, the article discusses the role of Data Protection Impact
Assessments (DPIAs) in determining whether workplace video surveillance is neces-
sary and justified. Overall, this article provides an in-depth analysis of the legal and
regulatory landscape surrounding video surveillance in the workplace, and highlights
the importance of considering the implications for both employers and employees in
the context of employment relationships.

Keywords: employment relationship, workplace video surveillance, employee moni-
toring, data protection.
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CTAPOCHA T'PAHHLIA 3A IIEH3HOHHUCARE

Of caMor ocHHBaka MOJEPHUX CUCTeMa MEH3UjCKOT U HHBAJUJCKOT OCUTypakha
MoJiesa Tekyher uHaHCUpama jelaH 0] OCHOBHUX MapaMeTapa Koju yTHUYY Ha
BUX0BO QYyHKIMOHUCAe OUJIa je CTapoCHA I'paHUIlA 3a OCTBAapHBakbe MpaBa Ha
NIeH3Hjy, Ipe CBera CTapoCHY. Y 3aBUCHOCTH 0] TOTa ca KOJIMKO he rofiMHa OCUT'ypaHUK
Mohu J1a ce meH3WOHUIIIe 3aBUCH Ay>KMHA KopUlThea eH3HUje, a/14 ¥ jaurHa TPUTHUCKA
Ha CUCTeM, C 063MpPOM Jia ce paJik 0 YyTOPOYHUM JlaBarbuMa. CBe HUXKU PUPOHU IPH-
pauITaj, y3 KOHCTAaHTHO PO/ y>KaBakbe XKHBOTHOT BEKA Y MHOT UM 3eMJbaMa, HAPOYUTO
EBpone, fjoBesiu Cy /10 TOTa Jla IEH3UOHU CUCTeMHU MoJiesa Tekyher ¢uHaHCUpawa
3amnajajy y Kpu3sy, y3 rybuTak caMoop>»KUBOCTH. Kao mocseauna Tora npuberasa
ce ONCEeXXHUM NapaMeTapCcKUM pedopMaMa, ca HarJackoM Ha MOoJU3amwy CTapoCHe
rpaHulle 32 NIEH3UOHHKCakbe, LITO BOAU Ka TOMe /ia he ce cBe Ay»e palUTH a IeH3Hje
Kpahe KOPUCTUTH, y3 U3je/lHaYaBabe CTAPOCHE PAHUIIE 33 )KEHE U MYLIKapLe. AyTop
y paay aHasnusupa edpekTe JocaJallbUX Mepa, y3 ofropapajyhe mporsose.

K/by4yHe pedm: neHsuje, NIeH3UjCKU CUCTEM, CTAPOCT.
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RETIREMENT AGE

One of the basic parameters affecting the operation of the contemporary pension and
disability insurance systems based on the pay-as-you-go funding model (PAYG) has
been the retirement age, i.e. the age limit for exercising the right to a pension, primar-
ily old-age pension. The length of receiving these benefits depends on the age when
the insured person may retire. Considering that pension is a long-term benefit, the
period of enjoying these benefits also determines the intensity of pressure exerted on
the pension and disability insurance systems in terms of benefit expenditures. Due to
the constantly declining population growth and the ever-increasing life expectancy
in many countries, especially in Europe, the pay-as-you-go pension system model has
encountered challenges and crises, which have had a significant impact on its sustain-
ability. Consequently, many states have resorted to extensive “parametric” reforms
of their PAYG systems, particularly in terms of equaling the retirement age limit for
women and men and raising the retirement age, which ultimately implies that employ-
ees will have to work longer and receive pension benefits over a shorter period due to
the raised retirement age. In this paper, the author analyzes the effects of the mea-
sures taken thus far, and discussed future prospects.

Keywords: pension system, retirement age, old-age pension.
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3/IOCTAB/bAKE HA PAZlY - IEKIIUJE HAYYEHE U3
C/IYYAJA IITTAZUJEP ITPOTHUB LIPHE I'OPE

3abpaHa 3/10cTaB/bakba Ha pajly (MOOUHIA) je/laH je 0/ HAjBaXKHUjHUX 06JIMKA 3aLITHUTE
ncuxodU3UYKOT 3/IpaBJba U 6JIarocTama 3amnocjaeHux. [IpeMza ce nocbenmbux nap
JlelileHHja 0CTa MIcaJsio 0 y3pOoIMMa, 0jaBHUM 06/IMIMMa, pa3aMa U moc/beAuamMa
MOOMHTIa, CyJICKa NpaKca jolll YBUjeK HUje JaJjia OAroBOpe Ha MHOTa NUTaka Koja ce
THUYY pa3JIMKOBakha MOGUHTA O/ HEKUX APYTUX HEI03BOJ/bEHUX 06JIMKA MOHAIIAkha
Ha paJlHOM MjecTy, HUTH Ha U Takba Koja ce TUYy KBaJIMTaTUBHE U KBAHTUTATHBHE
KOMIIOHEHTEe MOOUHTA. Joll Mame ce, MeDYTHUM, 3/10CTaB/batbe Ha pajy mocMarTpa
y KOHTEKCTY MOBpeJie MpaBa Ha MPUBATHU XKUBOT 3aM0CJIEHOT, HaKO MOC/beulle
MOOHMHTa y BUJlY HapyllaBamwa 3/[paBJba U MOPOJUIHOT }KMBOTA HYKHO 33aJUPY U Y
HEeroB NPUBATHU *KUBOT U HAPYIIABajy JOCTOjaHCTBO XKpPTBe MobuHra. OTy/a, oBaj
paji HeMa 3a Wb 1a ce 6aBH GEeHOMEHOJIOUIKUM acClleKTOM MO6HHTa, Beh f1a yKake Ha
HeKa O/ CIIOPHUX MUTaka CyJCKe MpaKce KaJja je y MU Taby 3allITUTA 3aM10CJAEHUX O]
MOOMHTra, IpHU YeMy he HaM Kao U3BjeCTaH Ny TOKa3 MOCAYKUTHU mpecyza EBpornckor
cyzaa3asbyJicKa npasay caydajy lllnagujep npotus lpHe ['ope, 6yayhu fa je ykazaJga
Ha KpyIHe cucTeMcKe HegocTaTKe y LlpHoj 'opu kaza je y mutamwy npecyhuBame
MOGHHIa Y MpaKcHu. Y HaBeJeHOM IpeJMeTy, IOJHOCUTe/bKa IIpeJCTaBKe je npej
EBponckumM cyoMm 3a Jby/icKa TpaBa JoKasaJsa nospeay 4iaHa 8 KonBeHuje, nako
HaIMOHAJIHU CYZ0BU HUjeCy CMaTpaJii a y KOHKPETHOM CJIy4ajy MOCTOjU JOBOJbHO
eJleMeHaTa 3a yTBphuBambe MOGMHTA, JOMUHAHTHO U3 Pa3Jjiora To Cy NpeHOCT JaJIH
KBAaHTUTATHBHUM, ¥ OJJHOCY Ha KBaJIMTaTUBHE JleTepDMHUHAHTe Mo6OUHTra. UMajyhu y
BU/ly HaBeJleHO, Y paJly Cce, y IpBoM peay, padmaTtpajy differentia specifica Mobunray
OJHOCY Ha AUCKPUMHUHALIU]Y U HY>KHe KOMIIOHEHTe MOOUHTA, Te yKa3yje Ha To Jia ce
3JI0CTaBJbakbe Ha PaJly MoOpa [IOCMATPATH U Yy KOHTEKCTY MOBPeE/ie MpaBa Ha MOLITO-
Bakbe IPUBATHOI )KUBOTA 3aM0CJIEHOT.

Kiby4yHe pe4dM: 3/i0cTaB/bakbe Ha pajy, JUCKPUMHKHALMja, IPaBO Ha MOLITOBaKE
NPUBATHOT )KUBOTA, KBaJIUTaTHUBHE U KBAaHTUTATUBHE JleTepMHUHAHTe MOOUHTA,
JOCTOjaHCTBO Ha pany.
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WORKPLACE HARASSMENT - LESSONS LEARNED
FROM THE CASE OF SPADIJER V. MONTENEGRO

Prohibition of workplace harassment (mobbing) is one of the most important aspects
of protecting psychophysical health and well-being of employees. Although much has
been written about the causes, manifestations, stages, and consequences of mobbing
in recent decades, judicial practice has not yet provided answers to many questions
regarding the distinction of mobbing from other prohibited forms of degrading behav-
ior in the workplace, nor to questions regarding the qualitative and quantitative com-
ponents of mobbing. Moreover, workplace harassment is rarely considered in the con-
text of the violation of an employee's right to privacy even though the consequences
of mobbing, such as impairing one’s health and family life, necessarily interfere with
their private life and undermine the dignity of the mobbing victim. This paper does not
aim to address the phenomenological aspect of mobbing but rather to highlight some
of the contentious issues in judicial practice concerning the protection of employees
from mobbing, by referring to the judgment of the European Court of Human Rights
in the case Spadijer v. Montenegro, which has revealed significant systemic deficien-
ciesin Montenegro regarding the adjudication of mobbing in practice. In this case, the
applicant proved a violation of Article 8 of the Convention even though national courts
did not consider that there were sufficient elements in the case to establish mobbing,
primarily because they prioritized quantitative over qualitative determinants of mob-
bing. Given the above, the paper primarily examines the differentia specifica of mob-
bing compared to discrimination and the necessary components of mobbing, and it
points out that workplace harassment must be viewed in the context of the violation
of the employee's right to respect for private life.

Keywords: workplace harassment (mobbing), discrimination, right to respect for
private life, qualitative and quantitative determinants of mobbing, dignity at work.
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IZAZOVI U OSTVARIVANJU PRAVA NA GODISNJI ODMOR RADNIKA
NA DUGOTRAJNOM BOLOVAN]U U REPUBLICI HRVATSKO]

Pravo na placeni godi$nji odmor jedno je od temeljnih prava iz radnog odnosa i kao
takvo inkorporirano u niz pravnih akata, kako na medunarodnoj i regionalnoj, tako
i na nacionalnoj razini. Svrha ovoga prava je omoguciti radniku odmor od fizickog i/
ili psihickog rada, omoguciti mu uzivanje u opustanju i razonodi, kako bi se njegove
radne sposobnosti obnovile. Pravo na pla¢eni godisnji odmor, sukladno praksi Suda
pravde EU, smatra se posebno vaznim nacelom socijalnog prava Zajednice, zbog cega
se mora priznati svakom radniku, neovisno o njegovom zdravstvenom stanju. Ipak,
u Republici Hrvatskoj, za radnike koji su bili na dugotrajnom bolovanju, ostvarivanje
prava na placeni godiSnji odmor nakon povratka na rad praceno je znacajnim potes-
koc¢ama. Aktualni hrvatski Zakon o radu, u kontekstu instituta prenosenja godiSnjeg
odmora u sljedec¢u kalendarsku godinu, odredbama ¢l. 84 navodi da radnik koji, zbog
bolesti, godi$nji odmor ne iskoristi u cijelostiili djelomi¢no u onoj kalendarskoj godini
u kojoj ga je stekao ima pravo iskoristiti ga po povratku na rad, a najkasnije do 30. lip-
nja sljedece kalendarske godine. Postavlja se pitanje, kako ¢e se u navedenu odredbu
uklopiti radnik koji je na dugotrajnom bolovanju proveo dvije, triili viSe godina? Hoce
li ga ovakvo zakonsko rjesenje liSiti prava na pla¢eni godisnji odmor? Cilj rada je ana-
lizirati relevantne odredbe hrvatskog pozitivnog prava koje se ticu prava na placeni
godisnji odmor i mogucénosti njegovog prenosenja, staviti ih u korelaciju s relevantnim
europskim direktivama i odlukama Suda pravde EU te zakljuciti o njihovoj uskladeno-
sti i utjecaju na poloZzaj radnika i poslodavaca u Republici Hrvatskoj.

Kljuéne reci: pravo na godisnji odmor, dugotrajno bolovanje, hrvatski Zakon o radu,
Sud pravde Europske unije.
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CHALLENGES IN EXERCISING THE RIGHT TO
ANNUAL LEAVE FOR WORKERS ON LONG-TERM
SICK LEAVE IN THE REPUBLIC OF CROATIA

The right to paid annual leave is one of the fundamental rights in the employment
relationship. As such, it is incorporated in a number of legal acts, at the international
and regional as well as the national level. The purpose of this right is to enable the
worKker to rest from physical and/or mental work, to enjoy his/her relaxation and lei-
sure time, and to restore his/her working abilities. In accordance with the practice
of the Court of Justice of the European Union (CJEU), the right to paid annual leave is
a particularly important principle of Community social law, for which reason it must
be recognized for each worker, regardless of his/her health status. However, in the
Republic of Croatia, the exercise of the right to paid annual leave for workers who were
on long-term sick leave was followed with significant difficulties after the workers’
return to work. In the context of the institute of transferring annual leave to the next
calendar year, Article 84 of the current Croatian Labor Law states that a worker who,
due to illness, does not use annual leave in full or in part in the calendar year in which
it was earned, has the right to use it upon return to work, but no later than June 30 of
the next calendar year. The question arises how a worker who has spent two, three or
more years on long-term sick leave will fit into this provision. Will this legal solution
deprive him/her of the right to paid annual leave? The aim of the paper is to analyze
the relevant provisions of Croatian positive law on the right to paid annual leave and
the possibility to transfer it to the next calendar year, to correlate them with the rel-
evant European directives and the CJEU decisions, to draw conclusions on their com-
pliance, and to discuss their impact on the position of workers and employers in the
Republic of Croatia.

Keywords: right to annual leave, long-term sick leave, Croatian Labor Law, Court of
Justice of the European Union.
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BPARAHRE 3AIIOC/IEHOI HA PA/I 110 OCHOBY CY/ICKE IIPECY/IE

Y cay4ajy He3aKOHUTOT IpecTaHKa paJiHOT 0JJHOCA, y TOKY CyACKOT IOCTYIKa 3aMo-
CJIEHU MOXKe 3aXTeBaTH 0Ji cyJia /ja 06aBex e NOC/A0/1aBIia a ra BpaTH Ha pajl. Unak,
Bpahame 3amnocJjieHOr Ha paji HUje o6aBe3HO. PerHTerpaiuja 3anocjaeHor y pajiHu
NpOLEeC, ¥ CJy4yajy HE3aKOHUTOT NpecTaHKa paJHoOr 0/iHOCa, ca c060M HOCHU BGpojHe
NpaBHe U IpaKTU4YHe npobJeMe. HauMme, 3aKOHOM 0 pajy, aJlu HU JpyTMM 3aKOHHUMa
HUje npeABUheHO MOHalllake N0CJ0JaBla yKOJIUKO je Bpahawe Ha paj HeMoryhe
CIIpoBecTH 360r HacTynawa oApeheHnx 06jeKTUBHHUX OKOJIHOCTH, a Takohe HuUje
npeaBuheHa HU MOTYRHOCT /1a 3an0c/IeHU Koju je BpaheH Ha pajy Moxe y oapeheHoM
pPOKY OBO CBOje IPaBo /ia 3aMeHU HOBYaHOM HAaKHa/l0M, YKOJIMKO Ce HaKOH Bpahamwa
Ha pa/i HHUje YKJIOMUO y TPOMeEHY PaiHY OKOJIMHY UJIH Ce 3all0CAM0 KOJ APy Tor Mo-
CJIOZABLA, HEITOCPELHO Npe JloHoLIewa npecye. Ca iu/beM aHaIu3Mpamwa npobJaeMa
Be3aHUX 3a Bpahamwe Ha pa/i 3a0C/IeHOr 10 0CHOBY CY/CKe TPecy/ie U pa3MaTpaba ca
THUM Yy Be31 TEOPUjCKUX U IPAKTUYHUX IMTakha, U3J1aTame je 10/je/beHO U CaCTOjU ce
Y3 /1Ba JeJia. Y IPBOM Jies1y pajia aHaJUu3upaHe cy oZipebe 3aK0oHa 0 paay y Iorjaeny
NpaBHUX NTOCJIeAM1la HE3AKOHUTOT IpecTaHKa paJiHOT 0J{HOCA, [IOK APYTH A€o paja
pa3MaTpa CylITHHCKA obeJsiexxja oipei6u 3aKoHA 0 U3BpLIEHY U 00e36ehewmy Koje
peryJiuily usBpliewe paju Bpahamwa 3anoc/eHor Ha paj,.

KJ'by‘-IHe pe4Yn: HE3aKOHUT paJHH OJHOC, Iocjie e HE3aKOHUTOT NpeCTaHKa paz-
HOT OAHOCAQ, MOCTYIaK U3BPIIEeHkha paau Bpaha}ba 3aIlloCJIEHOT Ha paa.
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RETURNING AN EMPLOYEE TO WORK ON
THE BASIS OF A COURT JUDGMENT

In case of unlawful termination of employment, the employee may request from the
court during court proceedings to oblige the employer to return him/her to work. How-
ever, reinstatement of the employee is not mandatory. In case of unlawful termination of
employment, the reintegration of an employee into the work process entails numerous
legal and practical problems. Neither the Labor Act nor other laws include provisions
specifying the employers’ conduct if it is impossible to carry out the return to work
due to the occurrence of certain objective circumstances, nor do they provided for the
possibility that the employee who has been returned to work can replace this right
with monetary compensation within a certain period, in case he did not adapt to the
changed work environment after returning to work or was employed by another em-
ployer immediately before the judgment was passed. In order to analyze the problems
related to the return to work of an employee based on a court judgment and consider
related theoretical and practical issues, the paper is divided into two parts. The first
part of the paper analyzes the provisions of the Labor Act on the legal consequences
of unlawful termination of employment. The second part of the paper discusses the
essential features of the provisions of the Enforcement and Security Act which regu-
late enforcement for the purpose of returning the employee to work.

Keywords: unlawful employment relationship, consequences of unlawful termina-
tion of employment relationship, enforcement procedure for returning the employee
to work.
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O I[IOTPEBH 3A IYTOTPAJHOM HEI'OM H Y/IO3H
APXABE Y hbEHOM OBE3BEBUBAHY

Kako ce gpyutTBa kpehy kpo3 npolec UHAyCTpUjaau3alLUje U pa3Boja, OHa J0XKHUBJba-
Bajy feMorpadcKy TpaH3ULUjy Koja pe3y/IThpa NoBehaweM JlyroBeYHOCTH, pacTOM
Opoja CTapHUjUX JIUIA Y YKYITHOj OMYJIAIlUjH U OTICTAHKOM Cy6NONnyJalHjCcKUX rpyna
KOje y IpOLIJIMM BpeMeHMMa HepeTKO HUCY yCIieBaJie [ja IpPeXXUBe PaHo JeTUHCTBO.
Hako edekat npo/y>KeHOT >KUBOTHOT BeKa Ha 3/IpaBCTBEHO CTakbe U NpeBajieHLy
WHBaJUANUTETA HUje jacaH, a YyTULAj] HAIpeTKa y MeJULLUHCKUM HayKaMa U IpaKCHu
Ha KBaJIMTET >KMBOTA CTapPUjUX JIMLIA HUje JIaKO IPOLLeHUTH, IPOAYKeTaK KUBOTHOT
BeKa HeOCIIOPHO pe3yJITUPa cBe BehuM 6pojeM cTapujux JiMLa KojuMa je noTpebHa
HeKa ycJiyra u3 cucTeMa AyrorpajHe Here. OBy Tpakmwy [0aTHO Il0jayaBa U CBe
Beha y4yecTaJIOCT HEKOT 06JIMKa UHBAJUANUTETA KOJ, OCTAJIUX KaTeropyja CTaHOB-
HUIITBA, KA0 U MpoOMeHa NOPOJUYHUX MOJeJa Koja je pe3yaTupaJsa TpaHcbopma-
[MjOM HauMHa py>Kakha AyroTpajHe Here o/ CKOPO UCKJbyYHUBOT GOKyca Ha reorpad-
CKH 6JIMCKY MOPOAHUIY KOja py»Ka HelslaheHy AUPEKTHY CBAaKOJHEBHY Hery /10 CBe
Beher ocsiamalba Ha MeXaHU3Me Here ca JUCTaHLe. YOIPKOC HeJjoyMuLama o Mmoryhem
MeDhy/ZejcTBY HaBeleHUX ieMorpadCKUX, MOPOJUYHUX U TPEHL0BA 3/ipPaBCTBEHOT CTa-
Tyca CTAaHOBHULITBA, MaJIo je CyMibe y cBe Behy noTpeby 3a ycnocTaB/beM CUCTEMA
JlyTOTpajHe Here JiMIla 3aBUCHUX 0of] Tyhe Here u nomMohu. Y 0BOM pazy ce roBOpH 0
HaBe/IeHOj MOTPebU U YJI03U JipKaBe Y lheHOM 06e36ehuBamy.

K/byuyHe peum: yroTpajHa Hera, CTapuja JInla, 0Co0e ca MHBaJIUJUTETOM.
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THE NEED FOR LONG-TERM CARE AND THE ROLE
OF THE STATE IN PROVIDING SUCH CARE

While moving through the industrialization and development processes, societies expe-
rience a demographic transition that results in an increase in longevity, an increase in
the number of elderly people in the total population, and the survival of subpopulation
groups that in the past often failed to survive early childhood. Although the effect of
increased life expectancy on the health status and prevalence of disability is indistinc-
tive, while the impact of advances in medical science and practice on the quality of life
of the elderly is not easy to assess, the extension of life expectancy undeniably results
in an increasing number of elderly people who need some service from the long-term
care system. This demand is further strengthened by the increasing frequency of some
form of disability among other categories of the population, as well as the change in
family models which has resulted in transforming the way of providing long-term
care: from an almost exclusive focus on geographically close family which provides
unpaid direct daily care to an increasing reliance on providing remote care mecha-
nisms at a distance. Despite dilemmas about the possible interplay of the mentioned
demographic, family and health status trends of the population, there is little doubt
about the increasing need to establish along-term care system for persons dependent
on other people's care and assistance. This article discusses that need and the role of
the state in providing long-term care for this category of people.

Keywords: long-term care, elderly, people with disabilities.
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CABPEMEHH H3A30BH Y PAJJHOM ITPABY: IPABHA CUT'YPHOCT
VS. IMCTHTAJIH3ALHJA H JEKCHEH/IH3ALIHJA PAJTHOT OJHOCA

CaBpeMeHH TPEHJ0BH y 06J1aCTH paJIHOT NPaBa, YCJOB/bEHU YBOheheM HOBUX TeX-
HOJIOTHja U HellpeKUJHUX U3MeHa y pajiHe Npoliece, I0OCTAB/bajy 3HA4YajHe U3a30Be
y MpOHaJIa)ewy paBHOTEXe U3Mely NpaBHe CUTYPHOCTH U aKTYeJHUX TeH/IeHIIHja
Ha TPKUIITY paga. CaBpeMeHe TEXHOJIOTHje, AUTUTAIM3alnHja U dJiecubuinsanyja
pa/iHOT 0JHOCA YHOCe HOBY AMHAMMUKY Y Pa/IHO OKPY>Keke U HICTOBPEMEHO 0TBAPaAjy
NUTamka 0 3alITHUTH IpaBa 3al0CJE€HUX U CTAGUJIHOCTH U CUTYPHOCTH 3a10C/Iema. Y
CBeTJIy CBe Behe HHTerpalyje BelITa4yKe HHTEJUTeHIIMje U oTpebe 3a npuarobha-
BarbeM paJiHe CHare HanpeAHUM TEXHOJIOLWIKMM a/JlaTHMa, 3al0CJIeHuMa ce oMoryhasa
IIpaBo Ha CTPYYHO ycaBpllaBake, aJli HCTOBPEMEHO Ce 0JIa3H A0 UMILJIMKalluja
KOje HepeTKO YTHUYY U Ha IpecTaHaK paJHor ofHoca. CTora je aHa/M3a aKTyeJHUX
IIpOMeHa Ha TPXKUILTY paja K/bydyHa 3a Ay6Jbe pasyMeBarme U3a30Ba ca KOjUMa ce
Cyo4aBajy cy6jeKTH paiHOT 0 HOCA, a Y LIUJbY YCIIOCTaB/bakba 6asaHca usMehy npasa
3anocJeHHuX (C jeHe cTpaHe) U noTpeba nocjoAasana (c Apyre cTpaHe). Y TOM KOH-
TEKCTY, KpO3 aHaJIM3y YTHLaja TPaH3UIUje U HOBUX TEXHOJIOTHja Ha pa3Boj paJHOT
npaBa Kao W IPeJHOCTH U HeJocTaTaKa TPeHA0Ba Jepery/anyje U ¢iekcubuamnsa-
Mje paJHOT 0/LHOCA, LIMJ/b Pajia je Jja ce UAeHTUPHUKY]y U3a30BU U IPOOJIEMHU Y CBETY
pajza ca oKycoM Ha MexaHU3Me yHanpehemwa 3alITHTe IpaBa 3al0CIeHUX.

K/byuyHe peun: nururanusanuja, iekcubunaunsanuja, paJHo IpaBo, IpaBHa CUTyp-
HOCT, IpecTaHakK pajiHOT OJ[HOCA.
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CONTEMPORARY CHALLENGES IN LABOUR LAW: LEGAL SECURITY
VERSUS DIGITALIZATION AND FLEXIBILIZATION OF EMPLOYMENT

Contemporary trends in labour law, conditioned by the introduction of new technolo-
gies and continuous changes in work processes, pose significant challenges in estab-
lishing a balance between legal security and current trends in the labor market. Mod-
ern technologies, digitalization, and flexibilization of employment introduce a new
dynamic into the work environment and simultaneously raise questions about the
protection of employees' rights, and the stability and security of employment. In light
of the increasing integration of Artificial Intelligence and the need to adapt the work-
force to advanced technological tools, employees are granted the right to professional
development. Concurrently, it generates implications that often impact the termina-
tion of employment. Therefore, the analysis of current changes in the labor market is
crucial for a deeper understanding of the challenges faced by subjects of the employ-
ment relationship in establishing a balance between employees' rights and employers'
needs. In this context, the paper analyzes the impact of transition and new technolo-
gies on the development of labor law, as well as the advantages and disadvantages of
deregulation and flexibilization trends in labor relations. The author aims to identify
challenges and issues in the labour world, focusing on the mechanisms for enhancing
the protection of employees' rights.

Keywords: digitalization, flexibilization, labor law, legal security, termination of
employment.
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AHCIIAPUTETH U3ME'BY ObPA30BHHX KBA/IHPHKAILIHJA
H 3AXTEBA TPKHIITA PAJA 3A MJIAJIE PA/IHUKE

HakoH 3aBpieTKa CTyJHja MHOLITBO MJaJuX JbyaAu y Cpbuju ce cyoyaBa ca u3a3o-
BOM IIpOHaJIaXKemwa nocsa. Ha moMeHy Ty npo6/ieMaTHKY YKa3yje YHmbEeHHIA Aa je y
Peny6saunu Cp6uju 3acTyn/beHa BUCOKA CTOMNA He3anocjeHocTH. AyTop he y oBoM
pazay uctahu nmopes He3aNOCJAEHOCTH U celjidUIHe NPOOBIEME KOjU CY Y3POK TOME,
NONYT HeJOCTAaTKa pesieBAaHTHOT PaJHOT UCKYCTBa U HeJJOBOJbHE NIOBE3aHOCTH 00-
pa30BHOT cHCTeMA ca noTpebama TpKULITa paja. Jucnapurer usmehy o6pa3oBHUX
KBasiMbUKaLMja U 3aXTeBa TPXKUILTA pajia Ce OIJiela y HeIOCTaTKy NPAKTHUYHOT HC-
KyCTBa U CrielliPUIHUX BEIITHHA KOje Cy MoTpebHe HA TPXKUILITY paja Koje Maaau
Kao 6yayhu 3amnocsieHu cy6jeKTH y paZJHOM oAHOCY Tpeba Aa nocefyjy. OBo cTBapa
ja3 uaMehy nmoHye u TpaxKibe Ha TPXKUIITY paja. Y paay he 6UTH UCTaKHYTa YeTUPHU
OCHOBHA MO/ieJ1a MpeJiacka MJIaJiuX U3 CBeTa 06pa3oBamka y CBET paja KojUu oCToje
n3Mehy 06pa3oBHOT CHCTeMa U MOCJI0AaBala, UHTEerpaTUBHU, CeapaTHH, KOHjYK-
THUBHU U UHTepMeAujasHu Moie 1. [[paBHU OCHOB 3anoll/baBakba MJIaJUX je je/laH o,
MOTEeHLHjaJTHUX TP06JIeMa y (bHXOBOM 3aMOlL/baBaky, Kao MITO je MPUBPEMEHH MO-
cao, paZ Ha ofpeheHo BpeMe, yroBop 0 pajAy C HEIIYHUM paJHUM BpeMeHOM, YTOBOP
0 IPUIIPABHUYKOM pajy U, ¥ MOCJe/[ihe BpeMe CBe 3aCTyIJbeHUjH, mporpam ,Moja
npBa miaTta’, UITO je y HEKUM NPaBHUM CUCTEMHMaA MI03HATO U Kao yroBOp O MPBOM
3anocJsemwy. Aytop he ncrahu u norpeby Ap>kaBe ja IPOMEHOM CHCTEMA MO/ICTAKHE
MOCJIOABIE 32 3aM0ll/baBakbe paJJHUKa 6e3 paJHor UCKYCcTBa. Y paay he ce uctahu
Y notpeba 3a yBoheweM nporpama nojapiike 3a 6yayhe Mmiajie pagHuKe NONyT MeH-
TOPCTBA, IpaKce UJIU 06YKe Ha paJJHOM MeCTY, KaKo 6U ce MJyiauMa oMmoryhuJio npu-
JarohaBame paJTHOM OKPY ey U pa3BUjalby HEONIXOJHUX BellITHHA. Heonmxo/1HO je
Jla capaZima n3Mehy 06pa3oBHUX UHCTUTYLH]a, Biaje, nocsofaBana v HUBUIHOT
JpylITBa 6y/ie HA BUCOKOM HHUBOY, KaKO OU Ce CTBOPHUJIM O0JbY YCJIOBHU 3a 3aI0LI/ba-
Bame U pa3Boj Kapujepe MJIaux Jbyau y Cpouju.

K/byuyHe peun: Myia/ii, 06pa3oBakbe, HE3anoCJAeHOCT, IPOGJIEMH, IUCTAPUTET.
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DISPARITIES BETWEEN EDUCATIONAL QUALIFICATIONS AND
LABOR MARKET REQUIREMENTS FOR YOUNG WORKERS

After completing their studies, many young people in Serbia face the challenge of job-
hunting. The problem is clearly indicated by in the fact that the Republic of Serbia has
a high unemployment rate. In this paper, the author focuses on specific problems caus-
ing youth unemployment, such as the lack of relevant work experience and insufficient
correlation between the education system and the labor market needs. The disparity
between educational qualifications and the labor market requirements is reflected in
the lack of practical experience and specific skills which young people as future em-
ployees should have when entering the labor market. This creates a gap between sup-
ply and demand in the labor market. The paper outlines four basic models of transition
from the educational system to employment: integrative, separate, conjunctive, and
intermediate. One of the potential problems is the legal basis of young people’s em-
ployment, such as: temporary work, fixed-term work, part-time work contracts, train-
eeship contracts and (lately) "My First Salary" program, which in also recognized in
some legal systems as the first employment contract. The paper emphasizes the need
to change the system and encourage employers to hire workers without work expe-
rience. The author also points to the need to introduce support programs for future
young employees, such as mentorships, internships or workplace training, aimed at
ensuring their adjustment to the work environment and developing requisite skills. In
order to create better conditions for young people’s employment and career develop-
ment, the Government, educational institutions, employers and civil society in Serbia
must engage in constructive cooperation and joint action.

Keywords: youth, education, unemployment, problems, disparity.
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Peny6auka Cp6uja

YTHI[A] JYPHCIIPYAEHLIHJE EBPOIICKOT CY/A 3A
JbY/ICKA MTPABA HA 3AILITHTY IIPABA HA BE3BE/IHY,
YHCTY, 3PABY H OJIPKHBY XHBOTHY CPEJHHY
Y CYJICKOJ IPAKCH PEITYBJIHKE CPBHJE

Pap cagp:xu pe3ysnTaTe UCTpaKMBakba KOjU YKa3yjy HA OCHOBHE MPUHLUIIE jYPUCTIPY-
JeHuuje EBponckor cyzna 3aJpyacka npasa (ECJ/bII) og 3Havaja 3a 3alITUTY npaBa Ha
6e36eiHy, YUCTY, 3 paBy U OJKUBY *KUBOTHY cpeauHy. Kako je mpakca ECJ/bII usBop
TyMaudewa opeiaba o JbyICKUM NIpaBUMa, IpejMeT HHTEpPeCcOoBawba Cy HAapOUUTO
cay4ajeBu Edlica de C. Julido npotus [loptyraJja (2023) u Cangi v ipyru npoTuB Typ-
cke (2023),y kojuMa je pasMaTpaHa yJiora yueCHUKa y IOCTYNKY NpOLeHe yTHIaja Ha
>KUBOTHY CpeIMHY U IIpaBHA IPUPO/a JOHETUX O/JIyKa, KAKO OU Ce U3BEJIH 3aKJbyYll1
0 LUMPHUHU JJUCKPELMOHe OlleHe Y OrpaHuYaBakby peslaTUBHUX JbYICKUX TpaBa. Y Apy-
roM JieJ1y pajia ce yKasyje Ha HOBHjy AoMahy cyzcky npakcy oJf 3Ha4aja 3a 3alITUTY
npaBa Ha 6e36e/HyY, YUCTY, 3/JpaBy U OJ)KUBY )XMBOTHY cpeJjuHy. OCHOBY aHaJ/u3e
HaJIa3uMO Y CJIy4ajy y KojeM je HeBJIaJjMHA OpraHMU3alluja oJHeJja TyX0y 360r yrpo-
»KaBata 3/ipaBJ/ba rpahana Peny6.1nke Cpbuje, Koje je NpOy3pOKOBAHO BULIECTYKUM
npeKopayemeM 103BO/bEHUX eMHUCH]ja cyMIop-guokcuaa (2023), y cay4dajy y KojeM je
BUIlle CTaHapa jeJiHe yJIulie I0JHeJI0 Ty 0y 360T yrpo>kaBara IpaBa Ha IOLITOBakbe
JloMa ¥ JJOCTOjaHCTBA yCJie[, U3JI0KeHOCTH pekoMepHoj 6ynu (2021), y cayyajy y
KOjeM je TOKOM eKOJIOUIKOT IIPOTecTa AOLLJIO0 [0 AEMOHTHPaba orpaje NpuBaTHOT
noce/ia, LITO je OTBOPHUJIO MOTPeby 3a pa3MaTpamweM oJjHoca usmehy ciaoboe uspa-
»)KaBama U IpaBa Ha UMOBHHY Apyrornna (2023), kao U y ciay4vajy y KojeM je pasma-
TpaHoO Ja JIM HeBJIalMHA OpraHMU3aluja Koja TBp/AU /ia je JOLILJIO 0 Kpllewka npaBa
y 3alITUTH KYyJTYPHUX HEMOKPETHHUX AobGapa MMa NpaBo Ha NOCTYNaK NPeUCnruTH-
Bakba NpeJ| CyAoM y yipaBHoOM criopy (2021). Y 3aBpUIHOM Jies1y ce U3HOCe 3aKJbyIU
0 TOMe y K0joj MepH floMahu cyoBU y3uMajy y 063up npakcy ECJ/bIl y npegMeTuma
y KOjuMa Hau/a3uMo Ha Moryhe npaBHe nocjieiuie 360r yTUIaja HApYLIEHOT CTamka
>)KUBOTHE Cpe/iMHe U HeCTabMJIHUX KJIUMATCKUX yCJI0Ba.

KsbyuHe peun: Edlica de C. Julido npotus [loptyraua, Cangi v apyru npotus Typ-
CKe, Ty>0e 300T yrpoaBama 3/ipaBJba rpahana Peny6sinke Cp6uje, SLAP Tyx6e u
3alITUTA )KUBOTHE CPEJIUHE.
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THE IMPACT OF THE EUROPEAN COURT OF HUMAN
RIGHTS JURISPRUDENCE ON THE RIGHT TO
ENVIRONMENTAL PROTECTION IN THE JUDICIAL
PRACTICE OF THE REPUBLIC OF SERBIA

The paper contains research results that indicate the basic principles of jurisprudence
of the European Court of Human Rights (ECtHR) important for the protection of the
right to a safe, clean, healthy and sustainable environment. As the ECtHR judicial prac-
tice is a source of interpretation of human rights provisions, the author first focuses
on the cases Edlica de S. Julido v. Portugal (2023) and Cangi and others v. Turkey (2023),
which considered the role of participants in the environmental impact assessment
procedure and the legal nature of decisions in order to provide conclusions about the
margin of appreciation doctrine in environmental matters. The second part of the
paper examines the recent Serbian judicial practice of importance for the protection
of the right to a safe, clean, healthy and sustainable environment. The analysis is based
on several cases: the case where a non-governmental organization filed a lawsuit for
endangering the health of the citizens of the Republic of Serbia, which was caused
by repeatedly exceeding the permitted emissions of sulfur dioxide (2023); the case
where several residents living in one street filed a lawsuit for endangering the right
to respect for home and dignity due to exposure to excessive noise (2021); the case
where a private property fence was dismantled during an environmental protest,
which opened up the need to consider the relationship between freedom of expres-
sion and the right to property of another person (2023); and the case where the court
considered whether a non-governmental organization claiming that there has been a
violation of rights in the protection of cultural immovable property has the right to
areview procedure before the court in an administrative dispute (2021). In the final
part, the author discusses to what extent domestic courts take into account the ECtHR
practice in cases involving possible legal consequences due to the harmful impact of
the degraded environment and unstable climate conditions.

Keywords: Edlica de S. Julido v. Portugal, Cangi and others v. Turkey, alawsuit for endan-
gering health of Serbian citizens, SLAPP lawsuits, environment protection.
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EBPOIICKA YHHUJA (H/IH CEBEPHA
MAKE/]OHHJA) HERE YEKATH 3AYBEK

usb pajiaje fa npeicTaBy pa3iMunTe CTaBOBe 0 MHTerpanuju CeBepHe Make/joHuje
y EBponcKy yHHjy, KaKo ca CTpaHe eBPONCKUX AUNJIOMaTa U MOJUTHYKHUX Tpe/CTaB-
HUKa EBpoIicKe yHUje, TaKO U ca CTpaHe MaKeJOHCKUX TeopeTU4apa U IpaKkTuyapa.
Jleo HacJsI0Ba je mpey3eT ca HeJJaBHOT NpeiaBakba X0JaHACcKor aMmbacazopa (camo je
Jl0ZlaT Ha3WB Hallle 3eMJbe), y KOMe OH U3HOCH HU3 NpuMeA6U Ha pedOpMCKH Npo-
1ec, He yaasehu y 1y6Jby aHa/au3y pasJjora ctTarHanuje. [IpemMa Mul/bemwy ayTopa
OBOT pajia, 3a To HUje kKpuBa camo CeBepHa Make/ioHuja, Beh Aeo U HapyLIeHOT Kpe-
auobuarTeTra EBporicke yHHje Ha BasikaHy. AyTop noKyliaBa /ia olpTa Te JUJeMe U
HCTOBpPEMEHO /la CBOje Bubeme npoleca npupyKruBamwa Koju je 3a CeBepHy Make-
JIOHH]y, ocUM pePpOpMH HEONXOJHUX 3a MoYeTaK IPeroBopa o YJIaHCTBY, IYH U3a-
30Ba, yCJIOBAa U NpUTHCAKA. Mi3a30Bu fosa3e U3 notpebe pedopmucama LeJOKy-
HOT IPYLITBEHOT U EKOHOMCKOT »KMBOTA, aJI CYy CBU THU IPUTHUCLH U YCJIOBU TEUIKO
OCTBapUBH jep JoJa3e U3 AprKaBa 4JlaHULa Koje ce, y UMe IeMOKPaTCKHUX BpeJHOCTHU
1 106pOoCyCceiICKUX OAHOCA, TPYZe Jla npuMopajy CeBepHy Make1oHU]jy fAa Ipefy3Me
KOpakKe IPOTHB CBOjUX HHTepPeca y IIM/by 3a/10B0Jbetba TYhUX HHTEepeca. Y 3aKJ/by UKy
ayTop /Jiaje HEKOJIMKO pelleha Kako 6u CeBepHa Make/JoHHja KpeHyJ1a y IperoBope
Y3L4UTHYTeE IJ1aBe.

KsbydyHe peun: EBpomncka yHuja, CeBepHa MakeqoHuja, npolec, UHTerpaiuja,
yCJIOB/baBae.
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EUROPEAN UNION (OR NORTH MACEDONIA)
WILL NOT WAIT FOREVER

The aim of the paper is to present different views and positions on the integration of
North Macedonia into the European Union, articulated both by European diplomats
and political representatives of the European Union, and by Macedonian theoreticians
and practitioners. The title of this article is borrowed from a recent lecture given by
the Dutch ambassador (except for the added name of North Macedonia), in which he
presented a series of objections to the reform process in North Macedonia, without
looking deeper into the reason for the stagnation. In the author’s opinion, the stagna-
tion is not only the fault of North Macedonia but it is also partly due to the damaged
credibility of the European Union in the Balkans. The author attempts to outline those
dilemmas and provide his view of the accession process. In addition to the reforms
which are a prerequisite for embarking on the accession negotiation, this process is
full of challenges, conditions and pressures for North Macedonia. The challenges come
from the need to reform the entire social and economic life, but the conditions and pres-
sures are more difficult to implement because they come from member states which
are trying to force North Macedonia, in the name of democratic values and good neigh-
borly relations, to take steps against its own interests in order to satisfy the interests
of others. In the conclusion, the author provides several solutions which would enable
North Macedonia to start negotiations with confidence, dignity and pride.

Keywords: European Union, North Macedonia, integration process, conditioning.
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IIPHHIIAII IIPOIIOPLIHOHA/IHOCTH Y
MEBYHAPO/JHOM XYMAHHTAPHOM IIPABY

CTpaHe y opy»aHOM CYKOOy NPUJIMKOM M3Bohema BOjHUX olepaliyja orpaHuyeHe
cy 6pOjHUM NpaBUJIMMa MehyHapoAHOT XyMaHUTAPHOT MpaBa. JeiHO 0/ TUX Orpa-
HHUYeHa 0JIMYEHO je y NIPUHIMIY IPONOPLMOHAJIHOCTH KOjU 3abpamyje Hana/ie Koju
MOTy U3a3BaTH YCIy THE IUBUJIHE )KPTBE U/WJIM LITETY HA IUBUIHUM 06jeKTHMa K0ja
je HecpazMepHa y 0ZJHOCY Ha KOHKPEeTHY U HelloCpeJIHY BOjHY KOPUCT OYeKUBaHY O/
Tor Hanaja. C 063upoM /ia Cy AUPEKTHU Hallaiu Ha LIMBUJIe U IUBUJIHe 06jeKTe Beh
3abpameHU IPUHLUIIOM Pa3JIMKOBatha, HaueJs0 NPONOPLUOHAIHOCTH je pejleBaHTHO
CaMo K0/1 HallaZja yCMePEHUX Ha BOjHe [jUJbeBe. [[pUHIUT TPONOPIMOHAIHOCTH KO U-
¢dukoBaH je y uinany 51(5)(6) JoxatHor npoTtokoJsia I u3 1977. roguue y3 XKeHeBcke
kKoHBeHIWje. OH ce MpUMeRYje Kako y MehyHapoJHUM, Tako U Yy HeMehyHapogHUM
Opy»aHUM cykobuMa U cMaTpa ce JieJIoM 0614ajHOT npaBa. [IponopoHaIHOCT y
Opy»aHUM CYKOGMMa 3Ha4yH /la BOjHA KOPUCT OCTBAapeHa BOjHOM OIlepaljljoM Mopa
6uTH Beha ofi LITeTe KOjy Ta ollepaliyja Mo>Ke HAHeTH LIUBUJIMMa U LLUBUJIHUM 00jek-
THMa. YcJes Tora, BOjHM KOMaH/AaHTH IPUJIMKOM IJIaHWPakba v u3Bohema onepanuje,
MOpajy 0AMEPUTH BaXKHOCT BOjHEe KOPUCTH M 04eKMBaHUX IUBUJIHUX I'yOUTaKa U yKO-
JINKO YCTaHOBe Jla MOXe ZohM 10 Hecpa3sMepHUX LIUBUJIHUX Ty6HUTaKa MOPajy OAy-
cTaTu of Te akuuje. Ha ofpeheHr HauuH, IPUHIMI TPONOPIIMOHATHOCTH IPeCTaB/ba
NpoAyKeTaK IPUHIUIA pa3JIMKOBama jep OH HaJslae Jia ce IpeJly3My noTpebHe Mepe
Kako 6U ce U36erJio cTpajiame IMBuJa. HauesoM nponopiioHaJHOCTH YTBphyje ce
06MM JJONYIITEHE YCIIYTHE ITETE [UBUIMMA U [[UBUJIHUM 06jeKTHMa TAKO IITO Ce
ozapehyje kako Tpeba u3basaHCUPATH BOjHY KOPUCT U 063Upe XyMaHOCTH Y JjaToj
cutyanuju. Mako je faHac nocTojame NPUHLMIIA NPONOPLUOHAJHOCTH HECIIOPHO,
Ierosa IpuMeHa U3a3uBa ojipeheHe npobeMe y npakcu. Tu npo6sieMu npousuiase
13 HeoJipeheHOCTH BeroBUX K/byYHUX eJIeMeHaTa — BOjHA KOPHCT, yCIy THA LITETa U
HeCcpa3MepHOCT, aJIU U U3 YUIbeHU1e la y aTMocpepu opyKaHor cyko6a BOjHU KOMaH-
JlaHTH UMajy OTpaHWYeH NPUCTY N HHOPMaLMjaMa peJieBaHTHUM 32 IPaBUJIHY NPO-
LleHY IPONOPLHOHATHOCTH.

K/by4yHe peuyH: Havye o TPONOPIIMOHATHOCTH, MehyHapoJHO XyMaHHUTApHO HPABo,
BOjHA KOPUCT, yCyTHA (KoJlaTepaJiHa) ITETA, [{UBUJIY, [UBUJIHHU 00jEKTH.
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THE PRINCIPLE OF PROPORTIONALITY IN
INTERNATIONAL HUMANITARIAN LAW

Parties to an armed conflict are limited by numerous rules of International Humanitar-
ian Law (IHL) in conducting military operations. One of those limitations is embodied
in the principle of proportionality, which prohibits attacks that may cause incidental
civilian harm and/or damage to civilian objects that is disproportionate to the concrete
and direct military advantage expected from the attack. Given that direct attacks on
civilians and civilian objects are already prohibited under the principle of distinction,
the principle of proportionality is relevant only for attacks directed at military objec-
tives. The principle of proportionality is codified in Art. 51(5)(b) of 1977 Additional
Protocol I to the Geneva Convention. It applies both in international and non-inter-
national armed conflicts and is considered part of customary law. Proportionality in
armed conflicts means that the military advantage achieved by a military operation
must be greater than the damage that operation may cause to civilians and civilian
objects. As aresult, when planning and carrying out an operation, military command-
ers have to weigh the importance of military advantage and expected civilian losses;
if they establish that there may be disproportionate civilian losses, they must refrain
from thataction. In a way, the proportionality principle is an extension of the principle
of distinction because it requires that the necessary steps be taken to avoid civilian
losses. The principle of proportionality determines the scope of permissible inciden-
tal harm to civilians by spelling out how to balance military advantage and humanity
considerations in a given situation. Although the existence of the principle of propor-
tionality is indisputable today, its application causes certain problems in practice.
Those problems stem from the vagueness of its key elements: military advantage,
incidental loss and excessiveness, as well as from the fact that, in an atmosphere of
armed conflict, military commanders have limited access to information relevant for
proper assessment of proportionality.

Keywords: principle of proportionality, International Humanitarian Law, military
advantage, incidental (collateral) damage, civilians, civilian objects.
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MIGRATION AND REFUGEE RIGHTS IN INTERNATIONAL SPACES:
MOVING DOWN THE LINE FROM PROTECTION
TO EXTERNALIZATION

When we speak about migration and refugee rights in international law, we usually
refer to the 1951 Refugee Convention as the cornerstone of the international protection
given to refugees and migrants and, of course, to the principle of non-refoulment (Art.
33 of Convention) which has already gained international imperative force. However,
when examining international and national frameworks, we may observe that the exer-
cise of these human rights encounters series of limits and breaches, originating both in
the international maritime space and on land. After the migration crisis in 2015, some
rights, such as the right to free movement and the right to a safe refuge, have been
severely undermined by the EU and EU countries, which imposed specific praxis and
rules aiming to externalize asylum and migration out of the national borders. In this
context, the purpose of the paper is to discuss the lawfulness of these externalization
policies vis-a-vis the freedom of movement in international spaces and the protection
of human rights of migrants and refugees in international law.

Keywords: freedom of movement, non-refoulment, externalization.
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MHUTI'PALIHJE H ITPABA HU3BET/IUIIA Y MEBYHAPO/HOM
IIPOCTOPY:
Ol SALITHTE KA EKCTEPHA/IHN3ALIH]H

Kaza roBopuMo o Murpaidjama 1 npaBuMa usbersuia y MmehyHapoaHoM mpay,
06MYHO ce moMuke KonBeH1Mja o u3bersuuama u3 1951. roziiHe Kao KaMeH TeMeJball
MehyHapo/iHe 3alITHTE NMpaBa U3beraviia ¥ MUTpaHaTa, Kao U MPUHIMI 3ab6paHe
Bpahamwa usbenruna (non-refoulment us yiana 33 KonseHuuje), koju Beh uMa cHary
“MIlepaTUBHOT MehyHapo/JHOT mpaBuJa. Mehy TuM, NpUIMKOM HCTpaXKMBamba Mehy-
HapOJHUX U HAaIlMOHAJHUX OKBHPA, MOXe Ce MPUMETUTH J]a je OCTBApPUBAHhe OBUX
JbYJICKUX MpaBa MOJJI0KHO HU3Y OrpaHUYea U NMoBpeJia, Kako y MehyHapogHOM
MMOMOPCKOM MPOCTOPY TaKo U Ha KomHy. HakoH murpanuoHe kpuse 2015. roguse,
HeKa MpaBa, Kao IITO Cy NpaBo Ha CJ0OOJHO KpeTake U MPaBo Ha CUTYPHO YTO-
YUIITE, 030MJ/bHO CY HapylleHa oJ cTpaHe EBporicke yHHUje U 3eMaJba YJlaHUIa, Koje
Cy HaMeTHYyJle clieniiPpUYHA TpaBUJIa U IpaKCe Y [IMJ/by U3MellTakwa (eKCTepHa ru3a-
1uje) npobJieMa a3uJia ¥ MUTpalMja BadH HaljMOHAJHUX FpaHuLa. Y pajy ce pasMaTpa
3aKOHUTOCT OBUX NOJIUTHUKA €KCTepHAJIM3allHje Y 0JJHOCY HAa TPaHTOBaHY CJ10604y
KpeTama U 3alITUTY JbYICKUX IpaBa MUI'paHaTa U u3bersuna y MehyHapoJHOM npagy.

KibyuyHe peun: usbersule, cj060/1a KpeTama, 3abpaHa Bpahawa (non-refoulment),
eKCTepHaJiM3aluja.

192



CECHJA 3A MEBYHAPO/IHO ITPABO

Jloy. dp Jopdanka 'aseaa, UDK: 341.382(497.7 Ohrid)"2001"]:342.4(497.7)
Jloyenm, 323.15(497.7)
IIpasHu ¢pakyamem, Ynusepsumem ,l'oye [lesues” y IlImuny,

Peny6auka Cesepra MakedoHuja

IIPABHH IIPUHIIHIIA KPO3 IIPU3MY OXPH/ICKOT
OKBHPHOTI CIIOPA3YMA: C/1Y4A] MAKE/JOHHJE

OBaj pas UCUTYyje OCHOBHE NpUHLUIE cajpxaHe y OXpUICKOM OKBUPHOM CIIOPa3yMy,
Ha ocHOBY Kojux cy 2001. roguHe u3BpluIeHe U3MeHe y MaKeJJOHCKOM YcTaBy. Mako je
OKOHYa0 OpY’>KaHHU CyK006, 0Baj CllopasyM, Takobe, CIy>KHU Kao OKBUP 3a OCUTypame
6ynyhHocTu feMokpaTHyje y MakeJoHAjU U oMoryhaBamwe pa3Boja 6JIMXHUX U UHTe-
rpaTUBHUjUX ofHOCca u3Mehy Peny6sinke Make/loHHje U eBpOaTJaHTCKe 3ajeTHUIIE.
[lu/b ciopasyMa je IpOMOBHCamke MUPHOT U XapMOHUYHOT pa3Boja [UBUJIHOT Py LITBA
y3 MOLITOBalke eTHUYKOI HEHTUTEeTA U HHTepeca CBUX MaKeJJOHCKUX rpabaHa.
OCHOBHM NPHUHLMIHK OBOT CIOpa3yMa OJHOCe ce Ha o/ibalUBame ynoTpebe Hacu/ba
paZiu NoCTHU3ama NOJMTUYKUX [IM/beBa U NIpelnopyYrMBakbe MUPHUX MOJUTHYKUX
pellierha; 0OUyBake YHUTAPHOT KapaKTepa Jip>KaBe U n3beraBame TepUTOPHjaTHUX
pellera 3a eTHUYKA M Takba; IPOMOBUCAKE MyJITUETHUYKE IPUPOJie APYLITBA KOja
ce Mopa 0Jlpa3uTH Y jaBHOM KUBOTY; 3a/l0BO/bemE NNOTpeba rpahaHa nyTeM ycTaBa
Y pasBUjambe JIOKaJIHe caMoylpaBe Kao OCHOBHOI NpUHIUNA 3a y4yelnthe rpahaHa y
JleMOKpPaTCKOM »KHMBOTY U YHanpebhemwe noumToBamwa UAeHTUTeTa 3ajefHuLa. Kao
pe3yJiTaT OBOI CIOpa3yMa, yCBOjeHo je 15 HOBUX aMaH/IMaHa, JOHETH CYy HOBU 3aKOHH,
a HEKU CTapy 3aKOHU Cy U3MeHeHHU U filonyweHU. PopMUpaHe Cy HOBe UHCTUTYLHje,
U clipoBe/ieHe Cy 6pojHe NMOJIMTHKe Kako 61 ce cripoBeo caM criopasyM. ['oguHe 2019,
ycBajatbeM AMaH/MaHa 34, oBaj ciopasyM je yBpLITeH Mely 3BaHH4YHEe OCHUBAa4YKe
JlOKyMeHTe Apxase. Llu/b oBOr pajia je Jla NpOLleHH NOIITOBake U IPUMEHY OBUX
NpaBHUX IPUHLHUIA, U YTBP/AU a JIM OHU OJCTYMA]jy 0/ OBOT OKBMpa U 3a1uTo. [loce6an
HarJlacak CTaBJ/beH je HA MyJITUKYJITYypaJi3aM U [IOIITOBAkbe UAEHTUTeTa 3ajeJHULLA.

K/by4yHe pe4u: npaBHU NPUHUUIY, OXPUACKU OKBUPHHU CIOPa3yM, MYJTUKYJITYpa-
JIu3aM, IpaBa MabUHA, UJEHTHUTET.
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LEGAL PRINCIPLES IN LIGHT OF THE OHRID FRAMEWORK
AGREEMENT: THE CASE OF MACEDONIA

This paper examines the fundamental principles contained in the Ohrid Framework
Agreement (2001), which marked the end of the armed conflict and served as the
basis for amending the Macedonian Constitution in 2001. This Agreement has also
served as a framework for securing the future of Macedonia's democracy and ensur-
ing the development of closer and more integrated relations between the Republic of
Macedonia and the Euro-Atlantic community. The goal of the Agreement was to pro-
mote peaceful and harmonious development of the civil society while respecting the
ethnic identity and interests of all Macedonian citizens. The basic principles underly-
ing this agreement refer to: rejecting the use of violence to achieve political goals and
recommending for peaceful political solutions; maintaining the unitary character of
the state and avoiding territorial solutions for ethnic issues; promoting multi-ethnic
nature of society which must be reflected in public life; satisfying the needs of citi-
zens through the constitution and developing local self-government as a fundamental
principle for citizen participation in democratic life; and promoting respect for the
identity of communities. As a result of this Agreement, 15 new constitutional amend-
ments were adopted, new laws were enacted, and some old laws were amended and
supplemented. In order to enforce the agreement, new institutions were formed, and
numerous policies were implemented. In 2019, with the adoption of Amendment 34,
this Agreement was included among the official founding documents of the state. The
aim of this paper is to assess whether and how these legal principles are observed and
applied in North Macedonia, and whether their application deviates from the Ohrid
Framework Agreement and why. Special emphasis is placed on multiculturalism and
respecting the identity of communities.

Keywords: legal principles, Ohrid Framework Agreement, multiculturalism, minor-
ity rights, identity.
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Peny6auka Cp6uja

OIIIIITH IIPHHIIHUIIA IIPABA CTBOPEHH Y MEBYHAPO/IHOM
IIPABHOM CHCTEMY - MAI7/IOBUTH H/IH 3ABOPAB/BEH IIOJAM?

Komucuja 3a mehynapoaHo npaBo (KMII) Beh aenenujama KoguduKyje pasaduuTe
n3Bope MehyHaposHor npaBa. Pas; Ha KoAUPUKALUjU ONIITHUX NPHUHIMIIA ITpaBa 10
cajia je mpor3Beo TPU U3BellTaja CrernyjaaHOT U3BECTHOLA ¥ KOjUMaA CYy UAeHTUU-
KOBaHe /IBe KaTeropuje ONIITUX NPUHIHUIIA TpaBa, C 063MPOM Ha HUXOBO pas3Jiv-
4yuTO nopek.Jo. [[ppa kaTeropuja oniITHUX NIPUHIMIIA IPaBa NOTHYe U3 HALLMOHAJIHUX
NpaBHUX I0pPeJIaKa, 0K ApyTra MIPOUCTHYE U3 caMOoT Me)yHapoAHONIPaBHOT CUCTEMA.
[loTomwu cy o caja feduHHUCAHU Kao ,0MIITA IpaBHA HayeJsa Koja ce Mory ¢opmu-
paTH y okBUpYy MehyHapoJHOT IpaBHOT cHcTeMa” y 3aK/byYI[MMa YCBOjeHUM Ha IPBOM
yuTamwy U3 Maja 2023. rogune. llub paja je MCHHUTHBabe IOMEHYTe KOHTPOBEP3He
KaTeropuje oNIITUX IPUHIMIIA TPaBa. Y Be3U ca ONIITUM NPABHUM IPUHIUIIMMA KOjH
Mory npouctehu uiu ce popMupaTH y OKBUPY MehyHapoJHOT IpaBHOT HopeTKa Tpeba
uctahu ga Meby TeopeTrnyapuMa, yiaHoBuMa came KMII, kao u aApkaBaMa 0CToje
onpeyHu ctaBoBU. CTora he ce pas npetexHo GpokycupaTH Ha ciesieha HCTpakMBavyKa
nvTama: /la i oNMuITH NPUHI UMY TpaBa GOPMHUPAHU y OKBUPY MehyHapOJHOT paB-
HOT CHCTeMa MOTY IIOCTOjaTH Kao caMOCTaJ/JIHU U3Bop MehyHapoaHor npasa? /[la 1u
Ha OCHOBY je3WYKOr TyMadewa 4yjaaHa 38 (1) B) CratyTa CTasiHOT cyAa MehyHapo/iHe
npas/ie 1 MehyHapoaHoOr cy/ia IpaB/ie NOCTOjU apryMeHT y KOPUCT CTaBay /ia je TakBa
KaTeropvja NpuHIMINA 0/yBeK 61JIa YK/bydeHa y 1ojaM OMIITHUX MPUHLMIA npaBa?
Y pany he ce, Takohe, aHaM3upaTH NojaM ,,IpU3HaBama” ONIUTHUX NPUHIIMIIA IPaBa
dbopMHUpaHUX y OKBUPY MehyHapoHOT MPaBHOT OPETKA, U JOBECTH I'a y Be3y ca KOH-
LIe[I'TOM Ccar/lacHOCTH ApkaBa. HanmocsieTky, ycieauhe KpUTHUYKa aHaIM3a NpUMepa
JaTuxy lpyroM U3BeITajy Clel1jaTHOT U3BECTHOLA, A CBE Ca LU/bEM pPaCcBeT/baBamba
oyayhux acrnekara JieJloBama.

K/byuyHe peun: oniita HavyeJia IpaBa, OMNILITA HaveJia IpaBa CTBOpeHa y MehyHapo-
HOIIPaBHOM NOpPeTKY, Koaudukanuja, Komucuja 3a mehyHapoiHo npaso.
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GENERAL PRINCIPLES OF LAW FORMED
WITHIN THE INTERNATIONAL LEGAL SYSTEM:
FOGGY OR FORGOTTEN CONCEPT?

The International Law Commission (ILC) has been codifying various sources of interna-
tional law for decades. Thus far, its activities on the codification of general principles of
law have resulted in three reports from the Special Rapporteur, where two categories
of general principles of law have been identified in light of their different origins. The
first category of general principles of law stem from municipal legal systems, while
the second one stems from the international legal system itself. In the provisional
conclusions adopted on the first reading in May 2023, the latter have been defined as
"general principles of law that may be formed within the international legal system".
The aim of this paper is to examine the controversial category of general principles
of law. It has to be noted that there are conflicting views among scholars, members of
the ILC itself and states regarding to general legal principles that may derive or may
be formed within the framework of the international legal order. Hence, the paper will
predominantly focus on the research questions: Do general principles of law formed
within the international legal system have the potential to exist as an autonomous
source of international law? Are there arguments supported by the linguistic inter-
pretation of Article 38 paragraph 1 c) of the Statutes of both the Permanent Court of
International Justice and the International Court of Justice in favor of the view that
such a category of principles was always incorporated in the notion of general prin-
ciples of law? The paper also focuses on the questions pertaining to the "recognition”
of the general principles of law formed within the international legal order, and the
subsequent question as to weather that amounts to consent of states. In order to shed
light on future action, the author provides a critical analysis of the examples given in
the Second Report of the Special Rapporteur.

Keywords: general principles of law, general principles of law formed within the inter-
national legal system, codification, International Law Commission.
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EBPOIICKH IIYT KA PO/IHO] PABHOIIPABHOCTH: IIPABHU H
HHCTHUTYLIUOHA/THH OKBHUP 3A H3I'PA/IRbY ETAJINTAPHE YHUJE

PosiHa paBHONpaBHOCT NIpe/CTaBJ/ba jeJHY O TeMe/bHUX BpUjeJHOCTU EBpoIicke
YHHUje U IeMOKPATCKOT IpyLITBa. YHaNpjehemwe paBHONPAaBHOCTH MyllIKapala v )KkeHa
jellaH je 0/ OCHOBHHUX 3a/iaTaKa YHHje Y CBUM HbeHHM aKTHBHOCTHUMA, UMajyhu y
BU/lYy UMIbEHUIY Jia je 0Baj MIPUHLMI je/JHO O/ IJIaBHUX HauyeJla eBPOICKOr CTy6a
couyjaJIHUX NpaBa. 3axBasbyjyhu CBOjUM JUpPEKTHBAMa O PABHONPABHOCTH KeHa U
MyLIKapala Ha paJlHOM MjecTy, CaM0O3alolll/baBawy, COLUjaHOj CUTYPHOCTH, QJIeK-
CUOUJIHUM paJlHUM YCJI0BHMA 32 pOJUTEJbE U CTapaTe/be, YHU]ja je KpernpaJsia IpaBHU
CTaHJap/ y Ap)KaBaMa 4YJlaHUIaMa rapaHTyjyhy 3alITUTY 0J, JUCKPUMUHALK]je 110
ocHoBy noJia. [Ipefctojehu paj nma 3a /b Zja aHaJIU3Mpa €BPOICKO 3aKOHOJABCTBO,
Kao U cyAcky npakcy Cyzaa EY u3 06J1acTu poJjHe paBHONPABHOCTH KaKo 64U MpHKa-
340 CTelleH HalpeloBama YHUje ¥ IOMEeHYTOj 06/1aCTH, UICTOBpEMEeHO yKa3yjyhu Ha
06J1acTH Koje he 3axTHjeBaTH J0JaTHO aHra)KOBamwe Jip>KaBa YJaHULA Y CMUCTY
yHamnpujeherwa HalMOHAJHHUX 3aKOHOZAaBCTaBa U YCcKJIahuBarma ca eBPONCKUM CTaH-
JapauMa. UHKopnopanuja poJHUX NOJUTHUKA Y areH/ie jaBHUX MOJIMTUKA, TeXHba
3a jeJHAKOM IOJIMTHUYKOM pelpe3eHTalUjoM U JUCTPpUOyLujoM Mohy, jecy HEKU oJ
[JU/beBa KOjU Cy NOCTaB/beHU Ha HUBOY YHHUje paju Aasber yHanpujehruBamwa npasa
»)KeHa M OCHaXKMBakha MeXaHW3aMa poJHe paBHONPABHOCTH y Zip»KaBaMa YJaHULaMa.

Ksby4yHe peuyu: npaBo EY, poiHa paBHONIpaBHOCT, *KeHCKa JbyicKa npaBa, Cyx EVY.
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EUROPEAN PATH TOWARDS GENDER EQUALITY:
LEGAL AND INSTITUTIONAL FRAMEWORK FOR
BUILDING AN EGALITARIAN UNION

Gender equality is one of the fundamental value of the European Union and a demo-
cratic society. Enhancing equality between men and women is a primary task of the
Union in all its activities, considering that this principle is a key element of the European
pillar of social rights. Through its directives on gender equality in the workplace, self-
employment, social security, and flexible working conditions for parents and caregiv-
ers, the European Union has established a legal standard in member states, ensuring
protection against gender-based discrimination. The paper aims to analyze European
legislation and the case law of the Court of Justice of the European Union (CJEU) in the
field of gender equality, to illustrate the progress made by the Union in this area, and
highlight the areas that will require additional engagement of EU member states to
improve national legislation and align it with European standards. The incorporation
of gender policies into public policy agendas, the pursuit of equal political representa-
tion and power distribution are some of the goals set at the Union level for advancing
women's rights and empowering the gender equality mechanisms in EU member states.

Keywords: EU Law, gender equality, women's human rights, CJEU.
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SALITHTA IIOJATAKA Y OPYKAHHUM CYKOBUMA

Paj aHanusupa nuTame 3alITUTE N0JAaTaka Y CABPpEMEHUM OpPY>KaHUM CYKOGHMa.
[IpegMeT aHasM3e je ycMepeH Ha JUTUTaJIHe NOJATKe YHje je, He CaMO IIPUCYCTBO,
Beh M M3J/10)KeHOCT HalaiuMa y CaBpeMeHUM CYKOOGHMMa HApO4YUTO peJieBaHTHa. [Ipu-
TOM, Yy OIICEr aHaJik3e yJja3e He caMo HHGOPMATUBHU NOJALHU Y JUTHTAJTHOM MPO-
CTOpy Zip>KaBa U Apyrux cybjekaTa MehyHapoJHOT jaBHOT IIpaBa, Beh U ollepaTUBHU
NnoZaly HeoNXo/HU 3a QYHKIIMOHUCAke CUCTeMA U JIPyTUX ONlepaTUBHUX MJ1aTGOPMHU
3a cTBapatbe, YyBakbe U IpeHoC nojaTaka. Pas nprumMapHo u3y4yaBa Ipupo/y HaBeje-
HUX I0/]aTaKa U lbUXOBE U3JI0’)KEHOCTH Y OPY?>KAaHUM CYKOOMMa, T€ UX JIOBOJU Y BE3y
Ca 0OCHOBHUM NPHUHIUIKMA U IPAaBUIMMa MehyHapoJHOT XyMaHHUTapHOT NpaBa. Pax
Tpa’>ky OATOBOP Ha NUTakeE [ja JIU Ce OBY NMOAALU MOT'Y CMAaTPaTHU BOjJHUM LIMJbEM, aJI1
Y KOjU CY MHCTPYMEHTH MehyHApOAHOT XyMaHUTAPHOT IPaBa HajIpUKJIaAHU]je cpeJ-
CTBO bHMXOBE 3aLITUTE TOKOM OPY»KaHOT CyKo6a. M3BplIeH je U OCBPT HAa NPUHIUITE
NpPONOPLMOHAIHOCTH, aJId U JUCTUHKIIH]je, KOjU UMajy crieliuPUIHO J1ejCTBO ¥ KOH-
TEKCTY 3alUTUTe No/laTaKa, Te Ce aHaJU3Upajy penpe3eHTaTUBHe oJpefioe JlofaTHOr
npoTokoJia l y3 XKeHeBcke KOHBeHIIMje. Y aHaiu3y je yBpuiheH u Komentap MehyHna-
poaHor koMmuTeTa LlpBeHOT KpCcTa ca HAPOYMTUM OCBPTOM Ha NOUMakb€e BOjHOT L11J/ba.
HopMmaTuBHa aHa/1M3a ce 3a0Kpy Kyje aHaJIM30M peJieBaHTHUX cerMeHaTa TaJIMHOBOT
NpUPYYHHKA 0 MehyHapoAHOM paBy NPUMeHLUBOM Ha cajbep paToBambe. PejieBaHTHU
CerMeHTH THUY Ce, IIpe cBera, npBor TaJuHOBOT NpUPy4YHUKA nocBeheHOr cajoep
omnepanujama koje nospebhyjy npuHLUI 3a6paHe NpeTHe CUJIOM U yIOTpebe cule y
MehyHapoAHOM mpaBy, aJlu U Koje ce peaan3yjy TOKOM OpYKaHUX CyKo0a, aJii U Ha
ZApyru TaauHOB npupy4YHUK. KOHA4YHO, paji U3HOCH HEKOJIMKO TpUMepa U3 MPakKce, Kao
Y M3a30Be IPUNIUCUBOCTH Hama/Jia Ap:kaBaMa y CMUCJIy MehyHapoJHOT jaBHOT [TpaBa.

K/by4He peum: 3a1THTA I0/]aTaKa, OpyKaHU cyko6, KeHeBcKe KOHBeHIUje, loZlaTHU
npoTokoJ1, TaJMHOB MPUPYYHHK, cajoep paToBame, MehyHapoHO XyMaHUTApPHO
npago.
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DATA PROTECTION IN ARMED CONFLICTS

The paper analyzes the issue of data protection in modern armed conflicts. The analy-
sis focuses on digital data, whose presence and exposure to attacks is particularly rel-
evant in modern conflicts. The scope of analysis includes not only informational data
in the digital space of states and other subjects of international public law but also
operational data necessary for the functioning of systems and other operational plat-
forms for creating, storing and transferring data. The paper primarily examines the
nature of the such data and their exposure in armed conflicts, correlating them with
the basic principles and rules of international humanitarian law. The paper seeks an
answer to the question of whether these data can be considered a military objective,
and which instruments of international humanitarian law are the most appropriate
means of protection such data during an armed conflict. The author reviews the prin-
ciple of proportionality and the principle of distinction, which have a specific effect in
the context of data protection, and analyzes the representative provisions of Additional
Protocol I to the Geneva Conventions. The analysis also includes the Commentary of the
International Committee of the Red Cross, with special reference to the understand-
ing of the military objective. The normative analysis also covers the Tallinn Manual
on International Law Applicable to Cyber Warfare, including relevant segments from
the first Tallinn manual on cyber operations performed during armed conflicts that
violate the principle of prohibition of the threat of force and the use of force in inter-
national law, as well as relevant parts of the second Tallinn manual. Finally, the paper
presents several relevant examples from practice, and challenges the attribution of
attacks to states in terms of Public International Law.

Keywords: data protection, armed conflict, Geneva Conventions, Additional Protocol
[, Tallinn Manual, cyber warfare, International Humanitarian Law.
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THE DEATH PENALTY IN ROMAN LAW

The sources of Roman law testify that the formal distinction between delicta privata
and delicta publica actually entails different procedures for the two types of illegal
actions (delicts). In case of private delicts, litigation proceedings were conducted
iudicia privata. In case of public delicts, there was a special type of iudicia publica, the
purpose of which was to punish the delinquent. The oldest type of criminal procedure
was the one in which the trials were conducted by a magistrate in the presence of the
assembled people in the Roman Forum. When scheduling the trial, the magistrate
stated the names of the defendants and the plaintiffs, the qualification of the crime
and the punishment prescribed for the crime. Based on the conducted investigation,
the defendant had to appear on the appointed day for the hearing of the defendant and
the witnesses, and the judgment was passed. In the event that the defendant was found
guilty, he had the right to request a provocatio ad populum, whereby the assembled
people made the final judgment as to whether there was liability or not. Later, in order
to simplify the procedure, specialized jury courts quaestiones perpetuae were intro-
duced. Death penalty was reintroduced during the Principate period for several types
of crimes. In the period of the Roman Republic, death penalty was often replaced by
voluntary exile. Namely, when the defendant was declared guilty, the punishment could
be determined either in the form of a monetary amount or death penalty. Death penalty
could be replaced by exile (aquae et ignis interdictio), which actually meant loss of civil
status, exclusion from the community without the right to return, and confiscation of
property. The terminological distinction appeared in the classical Roman law period,
when the term poena capitalis implied the actual deprivation of the delinquent's life
(poena capitis) in case the offender did not voluntarily accept the exile (aquae et ignis
interdictio). This paper provides a detailed analysis of the criminal character of death
penalty, and a brief overview of related criminal procedure.

Keywords: iudicia publica, questione perpetuae, provocato ad populum, acquae et ignis
interdictio, poena capitali, poena capitis.
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CMPTHA KA3HA Y PUMCKOM IIPABY

M3Bopu puUMCKOr npaBa cBejiove Ja ce dopmasiHa pasyuka usmehy delicta privata
u delicta publica 3anpaBo cacToju y pa3JIM4YMTUM OCTYNIIMMa 32 iBe BPCTE NPOTH-
BIIPAaBHUX pajiibU. Y Caydajy NIpUBATHUX JeJUKaTa BOJHO Ce MapHUYHH MOCTYaK
iudicia privata, noK je y cjy4ajy jaBHUX JleJIMKaTa MMOCTOjao nocebaH NocTynak iudicia
publica, uuja je cBpxa 6uJa KaXKibaBamwe JeJMHKBeHTa. HajcTapuju BUJ KpUBUYHOT
NOCTYIKa 6O je OHaj Y KOMe je cyherme BOAMO MarucTpaT y NpUCYCTBY OKYIJbEHOT
Hapoza Ha PuMckoM ¢popymy. [IpuvkoM 3akasuBamwa cyhemwa, MarucTpart 61 HaBeo
MMeHa OKPUBJ/bEHUX U TYKUJIALA, KBaJUPUKALU]Y KPUBUYHOT ieja U npeJiBubeny
Ka3Hy. HakoH cnpoBeieHOT yBUbaja, OKPUBJ/bEHH je MOPao Ja ce MojaBy ofpeheHor
JlaHa KaJia je 06aBJ/beHO cacJyllakbe OKPUBJ/HEHOT U CBEJIOKA, U JIoHeTa npecyja. Y
CJIy4ajy /la je OKpHUBJbEHH NPOTJIALlleH KPUBHUM, UMao je IPaBo Jla 3aXTeBa provocatio
ad populum, mocTymnak y KoMe OKyIIJb€HHU HApO/J| JOHOCU KOHAYHY NPeCyAy O TOMe
Jla JI1 IOCTOjU KPUBHUYHA OZTOBOPHOCT UJIH He. /la 6U ce MOCTyIaK Moje{HOCTABHO,
KacHUje Cy yBeJleHHU CIelljaJu30BaHu CyA0BHU ca MOPOTOM (quaestiones perpetua).
CMpTHa Ka3Ha je IOHOBO YBeJleHa Y TOKY nepuoja [IpuHIunaTa 3a HEKOJMKO BPCTa
3JI0UMHA, UAKO je paHUje 3a BpeMe Peny6Jirike 4ecTo 61J1a 3aMembeHa JOOPOBObHUM
M3rHaHCTBOM. HanMe, Ka/ia je OKpUBJ/bEHHU NTPOIJIallleH KpUBUM, Ka3Ha je MorJia OUTH
onpeheHa y HOBYaHOM MU3HOCY UJIM Ka0 CMPTHA Ka3Ha. CMpTHa Ka3Ha ce MOrJia 3aMe-
HUTH 106pOBO/bHUM U3THAHCTBOM (aquae et ignis interdictio), Koje je mopasyMeBaJio
rybuTak rpabaHckor craTyca, UCK/byYerbe U3 3ajeIHULe Oe3 IpaBa Ha peUHTerpanujy
Y KoHUCKaIMjy UMOBHHe. TepMUHOJIONIKA pa3J/iMKa Ce jaB/ba Y KJACHYHOM IPaBY,
KaJia ce IOJ, U3pa30oM poena capitalis mofpa3yMeBa U CTBAPHO JHIIABa€ XKUBOTA
JleTMHKBEHTA (poena capitis) y caynajy fa NOLUHMAIAL He TPUXBATH S0GPOBOJBHO
W3THAHCTBO (aquae et ignis interdictio). ®okyc oBor paja 6uhe JeTa/bHa aHAIM3a
KPHUBHUYHOT KapaKTepa CMPTHe Ka3He, Ca KPaTKHUM OCBPTOM Ha KPUBUYHU MOCTYTAK.

KubyuHe peum: iudicia publica, questione perpetuae, provocato ad populum, acquae et
ignis interdictio, poena capitalis, poena capitis.
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AKTYAJ/IHOCT XETE/IOBOI' IOHMAHA TTIPABA

dyHpameHTasHO Ajesio y kojeM XereJs ¢ui030PCKU NpOMHUIL/baA PaBo je OCHOBHe
ypte ¢usosoduje npasa, 06jaBsbeHo 1821. rogrHe Kao NPUPYUYHHUK 3a NpeJaBatba
u3 ¢uso3oduje npapa Koja je weMauku ¢uso3od Apxkao Herzje ox 1818. mo 1826.
ronuHe. [IpaBo Xeresn y cBoM ¢pu1030PCKOM CUCTEMY CUTYHpPA y N0Jbe 0BjeKTUB-
HOT /1yXa 4yHje je nosia3uiiTe (y OKBUPY allCTPAKTHOT NpaBa) BJIACHUIITBO Kao NpBa
(pyauMeHTapHa) MHCTAHLH]ja c060/e. [IojaM cs1060/1e MpoTeXKe ce M KpO3 IpeocTaie
cacTaBHHUIE 06jEKTUBHOT 1YXa, 0JJTHOCHO KPO3 MOPaJIUTET U 06GUYAjHOCT, 2 OKOHYABa
CTaBOM KaKo ce ¢j1000/1a Yy KOHAaYHHIIM 0361Jbyje y Ap:KaBH. XeresoBa pacrpaBa OKoO
o/iHOca cJ1060/ie U APKaBe je U JaHaC BUILIEe HEro aKTyeJIHa.

KibyuyHe peuu: ciio6o/a, dusosoduja npapa, ancTpakKTHO MPaBo, APKaBa.
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THE CURRENT RELEVANCE OF HEGEL'S UNDERSTANDING OF LAW

The Basic features of the Philosophy of Law is the fundamental work in which the Hegel
reflects on legal philosophy. It was published in 1821 as a manual for lectures on the
philosophy of law that this German philosopher gave in the period from 1818 to 1826.
In his philosophical system, Hegel positions law in the field of objective spirit whose
starting point (within abstract law) is property as the first (rudimentary) instance of
freedom. The concept of freedom also extends through the remaining components of
the objective spirit (morality and commonality), and ends with the view how freedom
is ultimately realized in the state. Hegel's discussion about the relationship between
freedom and the state is still more than current today.

Keywords: freedom, philosophy of law, abstract law, state.
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IIPHHIIAUII KOHCEH3YCA H KOH®J/IMKTHO APYLITBO

[IpyHI MO KOHCeH3yca y KOHQIUKTHUM APYLITBMMA Tpeba Jja OATOBOPH Ha MU-
Tambe KaKo ce MOCTHUXKe Oa3WYHU U NPoLeJypaHA KOHCEH3YC ¥ KOHQJIUKTHUM U
NOCT-PaTHUM JpylITBUMA. [IpUHLI U KOHCEH3Yca je 6a3UYHU HOPMATHUBHU IPUHIIUII
ynpaBJbatha 32 Pa3JIMUUTE BPCTE APy LITBEHOT KOHQJIUKTA. Y CJI0KEHUM APYIITBUMA
Yy KOjUMa NI0CTOje pa3In4UTe JIUMHUje APYLITBEHUX paclena, KOHCEH3YC je jeJUHU U
OCHOBHM Ha4MH MHTerpanuje u paspoja. OCHOBHe NIOjMOBHe peJlaljije y OBOM pajay
Cy: KOHQIUKT-peKJanajyhu KoHCeH3yc-HOpMe-UHCTUTYIUje. YcrnocTaB/beHa pe-
Jlaijija u3Mmebhy npomMeHa U CTabUJIHOCTH NpeJicTaB/ba HU3 Jorahaja y KojeM 0/1a3U
Jlo IpOMeHe y MeCcTy Y 3Ha4ajy KoHpJIMKaTa U KOHCceH3yca. Haume, npomeHa HacTaje
Kao pe3y/TaT KOHQJIMKTHOT APYLUITBA - caM KOHQJIMKTHH KapaKTep, HAaKoH ozpebhe-
HOI BpeMeHa, HY>KHO Mopa Jl0BeCTH 10 HeKOI' MUHMMAaJIHOT CTelleHa KOHCeH3yca y
JPYILTBY — yCIIOCTaB/beHOT KOHCeH3yca. HakoH ofpeheHHX MpoMeHa OKOJIHOCTH U
aKTepa, yCIoCcTaB/beHU KOHCEH3YC I0CTaje HecTabuIaH, 300r fie/IoBatkha KOHPIUKATA.
CTabu/IHOCT JpYILITBA Ce Be3yje 3a CTeNeH KOHCEH3Y(a, 0K JpylLITBeHe IpoMeHe (I10-
ceOHO HarJallleHe U CTPYKTYpaJiHe) u3a3uBajy oapeheHe koHbinKTe. Tako KOHCEH3YC
Y KOHQJIMKT Kpy»Ke Yy pa3JIMYUTUM M03ULHjaMa, Y CKJIaAy ca JUHAMUKOM JpyLITBa,
u3Melhy cTabUIHOCTH U TpoMeHe. Hucy py I TBa UCK/bYYMBO APYLITBA KOHCECYCa UIU
HCKJbYYHBO ApylITBa KOHPIMKTHA. Ujean-Tuncku, Mmoryhe je JpyluTBa NoAeJauTH
Kao: (1) MoHOJIOLIKA OJHOCHO MOHOKpATCKa ApYIUTBA (JpYyIITBA je JHOIIACHOCTH Kao
WJieaJIHA UJIM UJEO0JIOKHU KOHCTPYKT), (2) naypaucTUYKa (ApyIITBa pa3JduUTO-
CTH Y MHOLUTBA MHTepeca) U (3) moJsiapu3oBaHa JpyLITBAa HENOMUPJ/bUBUX CYNpPOT-
HOCTHU. MOHOKpaTCKa ApPyLITBA Cy CTaTU4YHA JPYIITBA MOTUCHYTOT U MUHUMAJHOT
koHOuKTa. [l1ypasucTHiKa APYIITBA pa3BUjeHUX UHCTUTYLHja Cy ypaBHOTEXKeHa
JpyLITBa y KOjeM Cy pasJ/iMKe IPeMOCTHUBe a TUMe U pyHKIHja KOHCeH3yca N0CTaje
KOHCTpPYKTUBHaA. llITO Ccy pylITBa BUIIE 10/1apU30BaHa, TO je UCTPajHUjU JPYLUTBEHU
KOH(}JIMKT, MOTYRHOCT 3a MOCTU3abe CalJIaCHOCTH je Makha a APy LITBEHA IUHAMUKA
je le3sMHTerpaTHUBHa.

K/by4yHe pedu: KOHCEH3YC, KOHQJIMKT, UHTEPEC, HOPMe, UHCTUTYIIHje, yIpaB/batbe
KOH(}JIMKTHUMA.
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THE PRINCIPLE OF CONSENSUS AND CONFLICT SOCIETY

The principle of consensus in conflict societies should respond to the question how
basic and procedural consensus is achieved in conflict and post-war societies. The
principle of consensus is the basic normative principle of managing different types of
social conflict. In complex societies featuring different lines of social division, consen-
sus is the only means for integration and development. This paper examines the basic
conceptual relations: conflict-overlapping consensus-norms-institutions. The estab-
lished relationship between changes and stability entails a series of events character-
ized by a changed position and importance of conflicts and consensus. Namely, change
occurs as a result of a conflicted society; after a while, the conflict itself must neces-
sarily lead to a minimum level of consensus in society, which is called the established
consensus. After certain changes in the circumstances and actors, the established
consensus becomes unstable, due to the effects of conflicts. While (prominent and
structural) social changes cause certain conflicts, the stability of a society is linked to
the degree of consensus,. Thus in accordance with the dynamics of society, consensus
and conflict circulate, taking different positions between stability and change. Societ-
ies are not exclusively consensus societies or exclusively conflict societies. According
to the ideal-type model, societies may be classified as: (1) monological or monocratic
(societies of unanimity as an ideal or ideological construct); (2) pluralistic (societies
of diversity and multitude of interests); and (3) polarized societies of irreconcilable
differences. Monocratic societies are static societies characterized by suppressed and
minimal conflict. Pluralistic societies with developed institutions are balanced soci-
eties where consensus has a constructive role in overcoming the differences. More
polarized societies generate more persistent social conflicts;the social dynamics is
disintegrative and the social agreement is less likely to be reached.

Keywords: consensus, conflict, interest, norms, institutions, conflict management.
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IIPHHIIHUII HAPOJHOI CYBEPEHHTETA KPO3
IIPU3MY CBETOAH/IPEJCKE CKYIIILITHHE

BsiacT koja npou3un/asu M3 Hapo/a Y BJIacT Koja puIlaZia HapoAy, HayeJso HacTaJio
HaKOH ppaHLycKe 6GyprKoacke M aMepUyKe peBoJyIivje, HAllJIO je CBOj U3pa3 Ha YyBe-
Hoj CBeTOaHApejcKoj cCKynIITHHU 1858. roguHe. Mako HapoiHA CKYNIITHHA HUje OUJIa
npeasubeHa BakehuM 3akoHogaBcTBOM, TypckuM yctaBoM (Xatuiuepud ns 1838.
ro/ivHe), CBU MOJIUTHYKU aKTEePU — KHE3, CABETCKA OJIUTapXyja U MpUCTaIuLe JUHA-
ctuje O6peHoBuha, BUie M Cy MOryhu u3Jia3 U3 TpeHyTHe NOJUTHYKe CUTyaluje y
casuBamy ckynutuHe. Ucxoqu CBeToaHApejcKe CKYMNILIUHE OUJIHU CY CBpraBambe KHe3a
¥ pakTHUYKO pa3Biallheme caBeTa. MehyTuM, Hajsehy 3Ha4yaj oBe CKyNIUITHHE 6UJI0
je ympaBo jayarme CBECTH O HApOJHOM cyBepeHUTeTY. ,Pazymure 6paho, npojekar
rJ1acy, He Jla IIpeJijla’keTe HO Jla NOCTaBUTe 3aKOH. A KaJi Hapo/, MOXe IIOCTaBUTHU
Kwaszsa, Ba/b/ia MOKe U TOCTABUTHU 3aKOH”, TOBOPHUO je JeBpeM ['pyjuh mocianunyuma.
CBeToaH/pejcKa CKYIIITHHA je, 10 CBOM HaLlPTYy, 03aKOHUJIA CBOj paj, U ycTaJuJa
cebe Kao jeJjaH oJi opraHa BpxOBHe BJIACTH, a 6UJIA je, Y jelHOM TPEHYTKY, U jeJuHa
BJIACT y 3eMJbu. Pas Tpeba Aa cybauMupa cBe NOJUTUYKe jforahaje Koju cy npert-
XOJUJIU Ca3UBakby HapOJHe CKYNIITHUHe (BJaJaBUHA YCTaBOOpUHUTe/bA, TeHKHMHA
3aBepa, JJoHolIekhe 3aKOHA 0 HAPOAHOj CKYNIITHUHU 0 28. okTo6pa 1858. rouue),
HEH Ca3UB U TOK Jjorahaja (Tpu gaHa peBoaynuje 10, 11. u 12. genembap), Kao v nocJje-
JI11ie Koje Ccy ycJieinle.

K/by4yHe pedH: NpUHLMI HAapOAHOT cCyBepeHHUTeTa, CBeTOaH/|pejcKa CKYNIITHHA,
3aKO0H 0 HApPO/|HOj CKYMIITHUHU.
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THE PRINCIPLE OF NATIONAL SOVEREIGNTY THROUGH
THE LENS OF SAINT ANDREW'S DAY ASSEMBLY

The power that comes from the people and the power that belongs to the people is a
principle that arose after the French bourgeois and American revolutions, but it found
its expression at the famous St. Andrew's Day Assembly (1858). Although the national
assembly was not envisaged in the legislation, under the Turkish Hatiserif (the Consti-
tution of 1838), all political actors, the prince, the council oligarchy and supporters of
the Obrenovi¢ dynasty saw a possible way out of the current political situation in con-
vening the assembly. The outcomes of St. Andrew's Day Assembly were the overthrow-
ing of the prince and de facto disempowerment of the council. Jevrem Gruji¢ told the
deputies: "You have to understand, brothers, that the project is not to propose but to
establish a law. When the people can institute a Prince, they can also institute a law".
However, the greatest importance of this Assembly was the strengthening of aware-
ness about national sovereignty. According to its agenda, St. Andrew's Day Assembly
legalized its work and established itself as one of the bodies of the supreme authority,
and, at one point, it was the only authority in the country. The paper aims to elaborate
on all the political events that preceded the convening of the National Assembly (the
rule of the Defenders of the Constitution, Tenka's conspiracy, the adoption of the Law
on the National Assembly of 28 October 1858), the convening of the Assembly and the
course of events during the three-day revolution (10th -12th December 1858), as well
as the ensuing consequences.

Keywords: principle of national sovereignty, Saint Andrew's Day Assembly, Law on
the National Assembly.
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ETHYKH CTAHJAAP/IH Y CABPEMEHUM ITPABHUM
CUCTEMHMA: YEMY CY/HJA TPEBA JJA CTPEMH

Cyaujcka eTuka, Hajuyelhe GpopMysiricaHa KPO3 eTHYKE KOJEKCe UJIU TPUHITUIIE TIOHA-
ama, NpecTaB/ba CJIMKY ,H/AeaJlHOr Cyiuje” Kojoj CBaKu cyAuja Tpeba Aa CTpEMU.
ETUYKM KOJIEKCH, Kao Hajuellhy HAUMHU KoAuUKallMje eTUYKUX CTaHAap/a, UMajy
HCTOPHjy KOja HUje MpeBUllle AyrayKa Ha eBPOIICKOM KOHTHHEHTY, aJIU Cy Ce y IpeT-
XOJTHUX HEKOJIMKO JlelleHHja HCKPUCTAJIUCAIN KaKo eJIEMEeHTH eTUYKHUX KOJIeKca,
TaKO U Ha KOjU HAYMH eTUYKe KoJleKce Tpeba MoCMaTpaTH ¥ KOHTEKCTY paja cyauja
YOIILITE aJIU U Y 0JTHOCY Ha IpyTe UHCTPYMEHTe peryjucama paja Cyuja nonyT Juc-
[UIJTMHCKE 0irOBOpHOCTH. CX0/1HO HaBeieHOM, ayTop he y CBOM pajly aHAJIU3UPATH
NPUHIUII CY/IUjCKE ETHKE, IherOBe eJIEMEHTe U PeJieBaHTHE 0/ipe/ioe U U3BOpe KaKo
y yIopeAHO-NPaBHOj NpaKCcy U MehyHapoAHUM cTaHIapAKUMa, Tako Uy Peny6/iunu
Cp6uju. [loce6Ha maxkwa 6uhe mocBeheHa npuMepuMa u3 npakce. Aytop he npyxutu
Y CBOje JIMYHO BUDhee U KPUTHUYKU OCBPT HA HEKa pelllerha ajld U HHTepIpeTanuje
€THUYKHUX CTaH/Aap/a U kbUX0Be KogupuKaluje.

K/by4yHe peum: cy/iMjcKa eTHKa, eTUYKH KOJIEKC, HE3aBUCHOCT, HEMPUCTPACHOCT,
W/leaJIHU CY/JIMja, eTUYKH CTaHAapAu.
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ETHICAL STANDARDS IN CONTEMPORARY LEGAL
SYSTEMS: WHAT A JUDGE SHOULD ASPIRE TO

Judicial ethics, often articulated through ethical codes or principles of conduct, embod-
ies the idealized image of a judge which every judicial officer should aspire to. While the
history of judicial ethics codes in Europe is relatively brief, these codes have evolved
over the past few decades and formulated their own standards, which are widely
accepted. This includes the role of these codes in the broader context of judges' duties,
as well as their interaction with other regulatory instruments, such as disciplinary
responsibilities. In line with these considerations, the author will undertake an analysis
of the principles of judicial ethics, examining their constituent elements and relevant
provisions and sources. This analysis will encompass a comparative study of legal
practices and international standards, as well as an examination of their application
within the legal framework of the Republic of Serbia. Notably, the author will delve
into practical examples to illustrate theoretical concepts. Furthermore, the author
will offer personal insights and a critical examination of various solutions, providing
interpretations of ethical standards and their codification.

Keywords: judicial ethics, ethical code, independence, impartiality, ideal judge.
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3HAYA] HEYTPAJ/IHOCTH CYJHJA Y CYJACKOM OA/1YYUBAHY

OBaj paj cMepa a pacBeTJIU NPUPOAY U 3HA4aj HEY TPAJHOCTHU CYAUja, Kao jefiHe O]
TPH KJbY4YHE OJJIMKE I10JI0%Kaja Cy/iHja, MopeJi He3aBUCHOCTH U HENPUCTPACHOCTH.
O6MYHO Ce Kao KJ/bY4YHO CBOjCTBO CyA0Ba U CyAMja UCTUYE IbHXOBA HE3aBUCHOCT. [Ipe-
[IM3HHje, HE3aBUCHOCT CyZa Ce TU4Ye HEroBe 0/BOjEHOCTH OJ APYTHUX IpaHa (QyHK-
[[1ja) Ap>KaBHe BJIACTU Koje HeMajy HapeJ00JaBHA U HaJ30pHA oBJjalihema npemMa
CYZIOBHMa, [IOK Ce HE3aBUCHOCT Cy/IMje TUYe HENOCTOjaba YTHIaja Ha Ibera 0f] CTpaHe
JPyTUX (HApOYUTO AP3KaBHUX) CybjeKTa y noryiey Bohemwa U ucxofja noctynka. Ocum
He3aBHUCHOCTH Cy/iHja, 3HA4ajHO je Jia Cy CyAuje HEIPUCTPACHE, a TO Ce THU4Ye 0/fHOCA
CyAuje mpeMa yUYeCHUIIMMA Y CYJCKOM MOCTYNKy. /lpyruM peduma, cyAdja Mmopa Ja
y4EeCHUKe Y TOCTYNKY (HIIP. TY>KHOIla U TY’KEHOT) TpeTHpa paBHONPABHO Tj. HE CMe
Jla 6yle HAKJIOKkeH 61JI0 KoMe o/ ibuX. He yMamwyjyhu 3Ha4aj He3aBUCHOCTU U HENPU-
CTPacHOCTH CyZHja, CMAaTpaMo /ia je jelHAKO BPeJHO U aHAJIM3Upae HEYTPaJIHO-
CTH CyAUje,a Ty je ped 0 0HOCY cyAuje npeMa Baxkehem npasy. [IpaBHo pacyhuBame
No4YMBa Ha TOME /I je CyAuja Ay>KaH Za Baxkehe npaBo nocMaTpa Kao UCK/by4yjyhu
pasJior 3a oJjIy4MBabe U o6pasJiarame oAJyKe Tj. UHCTUTYLIMOHAJIHA yJIora CyZ0Ba
HUje /1a OLelkYjy CYNICTaHTUBHY Ba/baHOCT BaXkeher mpaBa, HETro Jia ra NpuMemny;jy.
Peujy, HUje Ha cyiuju jJa UCTIpaBJba rpelliKe 3aKOHOAABIA UJIU APYTOr IPpaBOTBOPLA.
YKosauKo cyauja eBasynpa Baxkehe mpaBo ¥ 0ACTYIIa O Ebera ycJiesi CBOjUX CYTCTaH-
THUBHHUX CTaBOBA (HIIP. MOPAJIHUX), Ta/Jl He MOXe Jja Ce TOBOPU 0 PaBHOM pacyhuBamy,
6ynyhu na oHo moJpasyMeBa NpuMelmHBabe Baxkeher npaBa, na v oH/ja KaJ| cyAdja
cMaTpa Ja cy noctojeha pemiema Jjowa. AJU CBe TO He 3HA4YU Jia cyAuja Tpeba Aa
WTHOPHIIIE BPEJHOCTH KOje Cy caJip>kaHe y BakeheM mpaBy, I1a ce 3aTO ¥ JOKTPUHHU
HCTHYe Jja CyiUja He CMe Jla IPaBOM MpOMUCaHe BPeJHOCTU 3aMeyje CBOjUM BpeJ-
HOCHHUM CUCTeMOM, 6yAyhu fa je cyiujcKa AyKHOCT pellaBabe NpaBHUX CIIOPOBA C
NpaBHe TayKe IJeJuIITa.

K/byuyHe peuu: cyZi0BY, Hey TpasHOCT, Baxkehe npaBo, BpeJHOCTH, UHCTUTYLIHOHAJIHA
yJiora.
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THE SIGNIFICANCE OF NEUTRALITY OF JUDGES
IN DECISION-MAKING PROCESSES

This paper aims to elucidate the nature and significance of the neutrality of judges as
one of the three essential features of the judicial position: neutrality, independence
and impartiality. Independence is usually highlighted as a key characteristic of courts
and the judiciary. More precisely, the independence of a court refers to its separation
from other branches of state power that do not have commanding or supervisory
powers over courts. Judicial independence implies the absence of influence by other
subjects in terms of judges’ conduct and outcome of legal proceedings. In addition to
independence, another important feature is the impartiality of judges, which refers
to a judge’s attitude towards the participants in legal proceedings. It means that a
judge must treat the participants in the process (the plaintiff, defendant, witnesses)
equally, and she/he must not favour any of them. Finally, neutrality refers to a judge's
attitude toward the positive law. In the legal reasoning process, a judge is obliged to
consider the positive law as an exclusionary reason for deciding and justifying the
decision, which means that the institutional role of a court is not to evaluate the sub-
stantive correctness of the positive law but to apply it. Thus, it is not up to a judge to
correct the mistakes of a legislator or other lawmaker. If a judge evaluates the posi-
tive law and departs from it due to his/her substantive (e.g. moral) views, it cannot be
described as legal reasoning because legal reasoning refers to the application of the
positive law even when the judge considers that the existing legal solutions are bad.
Yet, it does not mean that a judge should ignore the values contained in the positive
law. Consequently, the doctrine emphasizes that a judge must not replace the values
prescribed by the law with his/her own value system since a judge's duty is to resolve
legal disputes from a legal point of view.

Keywords: courts, neutrality, positive law, values, institutional role.
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XEPMEHEYTHYKH 3HA4YA] cCOLHHO/IOLIKOT
METO/JA Y CABPEMEHOM IIPABY

[In/b oBOT HayYHOT paja je fa MCTaKHe TEOPUjCKU U IIPAKTHUYaH 3Ha4aj COLLAO0JIOLIKOT
MeToJa pej ApYyIITBEHUM U3a30BUMa [IpaBHe [IpaKce U IIOCTYIIKY IpaBHe HHTepIpe-
Tanuje. Kako je npaBo 06jeKTHUBHA JlyXOBHA U HOPMAaTUBHO yobJ/iM4YeHa ApyIlITBeHa
nojaBa Koja roce/iyje BpeMeHCKH U IPOCTOPHU OKBUD, HUje Moryhe 3aHeMapHUTH CO-
LMjaJIHy IPUPOAY NTpaBa IPUCYTHY KPO3 KOHCTAaHTAH yTULAj APYLITBA HA IPAaBO U
o6pHyTo. [los1a3uiITe OBOT pajia je NpoyyaBame [IpaBa y3 yBa)kaBamwe JAPyLITBEHe
CTBApHOCTH TAKO IUTO Ce p3KaBa U IPaBo A0BOJeE Y Be3y ca APyLITBOM y LieJIMHU UJIU
HojeJUHUM JIpyIITBEHUM NojaBaMa. COLJMOJIOIKH MeTO/| Yy TOM KOHTeKCTy oMmoryhasa
KBaJIMTETHU]y, KOHIIU3HU]y, eQUKACHUjY IpaBHY UHTepNpeTanujy, yauMajyhuy o63up
KOMILJIETHY APYLITBEHY CUTYalLUjy KOjy IpaBO peryJuile U UCIUTYje JOMUHAHTHE
JIpyLITBeHe UHTepece KojuMa ce paBo BoAU. /lakJie, IpaBo ce jeiUHO MOxe objac-
HUTH aKO ce YOBEeK CXBaTH Kao 6uhe Koje ©Ma ColiMjaIHy CBECT U KOje je TOJBPTHY TO
coyujasiHoj aucuunanHy. CTora, ako je 4oBek 6uhe Koje MMa coldjasiHy CBECT, TO
yjeJJHO 3HauH Jla pas/uKyje npaBo of cuje. Byyhu fia ce pesi He Moxe oZip>KaTH caMo
NyTeM CBeCTH U MOPaJIHUX YNHHUJIALA, CUJIA je HY>KaH eJIeMEeHT 3a CIpoBohewe npasa
Y yCIIoCTaBJbakhe colMjasHor Mupa. Hajsaz, kako cjioxeHa Ipyupo/ia npaBa 3axTeBa
HMHTerpaJIHA IPUCTYII IPOy4YaBaka, TO pe3yJTUpa KOMIIJIEMEHTapaH XepMeHey TUYKHU
0/lHOC HOPMAaTHUBHOT U COLIMOJIOIIKOT MeTO/a KaKo 61 ce 06jaCHUJIN Y3POLU e TUMHU Y-
HOT MJIM OTNYHOT (He)ocTBapewa paBHUX NPHUHIMUIA KaKO y CaBpeMeHOM IpaBy,
Tako U y ApylITBy. UMajyhu y BUAy AesukaTHY, AMHAMUYHY U HeCTaJHY NPUPOLY
IpaBa, 3aK/by4aK je Ja ce XepMeHeyTUYKU NIPUCTYN NIPAaBHUM NIPUHLUIIMMA KaKO y
IpaBHOj TEOPUjH, TAKO U Y IPABHO]j IPAKCH, He MOXe 3aMUCJIUTH 6e3 IpUMeHe COLU-
OJIOLIKOT MeTO/a jep OH jeJMHU yCleBa Jja JOBO/bHO CUCTEMATUYHO U eMIIUPUjCKU
UCTpaXku GYHKIMOHATHe 3aKOHe NIpaBa y APYLITBEHUM UHTepaKL1jaMa.

K/by4yHe peyu: cOLlMOJIOLIKY MeTO/, IPaBHU NPUHLUIIY, 1IPABO, APYLITBO, IpaBHa
npakca.
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HERMENEUTIC SIGNIFICANCE OF THE
SOCIOLOGICAL METHOD IN MODERN LAW

The goal of this scientific paper is to emphasize the theoretical and practical importance
of the sociological method in the context of social challenges in legal practice and
legal interpretation procedure. Considering that law is an objective, spiritual and
normatively shaped social phenomenon that has a temporal and spatial framework,
itis not possible to ignore the social nature of law embodied in the constant influence
of society on law and vice versa. The starting point of this work is the study of law by
observing the social reality and correlating the state and law to society as a whole
or to individual social phenomena. In that context, the sociological method provides
for a better, more concise, more efficient legal interpretation, taking into account
the complete social situation that is regulated by law, and examines the dominant
social interests that law is guided by. Therefore, law can only be explained if man
is understood as a being who has social consciousness and who is subject to social
discipline. If a human being has social awareness, he/she distinguishes law from force.
Considering that order cannot be maintained only through consciousness and moral
factors, force is a necessary element for the enforcement of law and the establishment
of social peace. Finally, as the complex nature of law calls for an integral approach
to study, it generates a complementary hermeneutic relationship of normative and
sociological methods in order to explain the causes of partial or complete (non)
implementation of legal principles both in contemporary law and in society. Bearing
in mind the delicate, dynamic and unstable nature of law, the conclusion is that the
hermeneutic approach to legal principles, both in legal theory and in legal practice,
cannot exist without the application of the sociological method as the only one that
manages to ensure sufficiently systematic and empirical investigation of applicable
laws in social interactions.

Keywords: sociological method, legal principles, law, society, legal practice.
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