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PEY YPEJHUKA MEBYHAPOJAHE HAYYHE KOH®EPEHIUJE
LIIPABO U IPYIITBEHE BPE/JHOCTHW”

Y okBUpY 06eJiexkaBama 63. TOAULILUIE TIOCTOjakba U paja, 21. u 22, anpusa 2023.
roavHe Ha [IpaBHOM ¢dakynTeTy YHuBep3uTeTa y Huuy, onpxana je MehyHaposHa
Hay4yHa KoH¢epeHuuja ,IlpaBo u apyuiTBeHe BpegHocTtu”. HMako ce moruso
npeTnocTaBUTH Aa he usabpaHa TeMa MHOrMMa 6UTH 3aHUMJ/bMBA U MHCIUPATUBHA,
MMOKa3aHO MHTePEeCcOBalbe je MpeMallnjo CBa Hallla OYeKUBama, MOLITO je Y paay
Kondepenuuje, koju ce ofBujao y xubpuaHom ¢opmaty (y>KHUBO U OHJIAjH), yuyelihe
y3€eJI0 MPEeKO CTO JIBaJileCeT eMUHEHTHUX HayYHUKA U CTPY4YHaKa, U TO He caMo U3
pa3/IMYUTHUX 06J1aCcTH NpaBa, Beh U U3 06/1acTU COLLMOJIOTH]e, NOJUTHUKOJIOTH]e,
KOMYHHUKOJIOTH]je, HayKe 0 6e36eJHOCTHU. Hay4yHOM peHOMeY U yTHULIAjHOCTH, TOpes
HaBeJleHe OPOjHOCTH YYeCHUKA U MYyJATUAUCLUIIIMHAPHOCTH, IO PUHEJIO je U TO LITO
je Kondepenuuja, nopes yyecHuka us Cpbuje, oKynuja yuyeCHUKe U3 Beher 6poja
eBpOICKUX 3eMaJba - [lo/bcke, C1oBauke, PymyHuje, Byrapcke, CeBepHe MakejoHuje,
BocHe u XepueroBuHe 1 XpBaTCKe.

Y4ecHULM CYy Y CBOjUM paJioBMMa HaCTOjaJ ik [ja IPUKaXXy U pacBeTJie pa3iuuuTe
Ji1njieMe, 0OTBOpeHa MU Tawka U KOHTPOBEeP3e y Be3U ca KOMIIJIEKCHUM 0JJHOCOM u3Mehy
npaBa U ApyLITBEHUX BPeJHOCTU. XeTepOreHOCT NpPUCIEeIUX NPUJIora yTUliaaa je
Ha TO Ja OHU OyAy CUCTeMaTU30BaHU y BUIlIE LieJMHA, TOCBeheHUX YCTaBHOM U
yInpaBHOM NpaBy, rpahaHCKOM NpaBy, KpUBUUYHOM IpaBY, EKOHOMCKO-(GUHAHCHUjCKOj
Y TPrOBUHCKOIPaBHOj 06J1aCTH, pa/{HOM U COLIMjaJIHOM paBy, MehyHapoJHOM IpaBy,
TEOPUjU U UCTOPUjU IIPaBa. JeflaH 6poj paZoBa M3a0xKeHUX Ha KoHdepeHUju 06jaB/beH
je 1y yaconucy 360pHUK pajgoBa [IpaBHor pakyartetra y Humy (M 51). UckpeHo ce
HaJaMmo za he cBu pasoBu ca KondepeHuuje npuByhu naxmwy Hay4yHe, CTPYUHE, aJIl
Y LIMpe JpyUITBeHe jaBHOCTH, Kao U Aa he noacTahy KOHCTPYKTHUBAH JpyUITBEHU
JlYjaJior Ha TeMy oJjHOoca u3MeDy npaBa U pyLITBEHUX BPeJJHOCTH.

HamnocseTky, »xe/MMO Jja M3pa3svMO 3aXBaJIHOCT CBUM ayTOPHMMa Ha YKa3aHOM
MOBepenYy, peleH3eHTUMa KOjU Cy CBOjUM HECeOHYHUM TPYJOM U 3ajarambeM
JIONIpYHeM KBAJUTETY TeMAaTCKOI 360pHUKaA, a NocebHO MUHUCTAPCTBY HayKe,
TeXHOJIOIIKOT pa3Boja U MHOBaIlMja Koje je PUHAHCHjCKH MOMOIJIO OJIpKaBakhe
KondepeHuuje u usaBame oBe nybaiukaiuje.

Y Humy, neuem6pa 2023. roguHe Ypeauuuu

[Ipod. ap He6ojma PanyeBuh
[pod. ap Aymuna Munaaunosuh-Credpanosuh
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Introductory Note of the Editors of the International Scientific Conference
"Law and Social Values", Faculty of Law, University of Nis (2023)

In the context of marking the 63rd anniversary of the Faculty of Law, University of Nis,
we organized the International Scientific Conference "Law and Social Values", which
was held at the Faculty of Law, University of Ni§, on 21 and 22 April 2023. Although it
could be assumed that the current relevance of the conference topic would be intere-
sting and inspiring for scholars from different areas of law, the demonstrated interest
has exceeded all our expectations. The Conference was organized in a hybrid format,
including live presentations at the Law Faculty premises and online presentations via
Zoom platform. The Conference was attended by 120 eminent scientists, researchers
and experts, not only from different areas of law but also from other scientific dis-
ciplines: sociology, political science, security science, and communicology. The Con-
ference gathered participants from a large number of European countries: Poland,
Slovakia, Romania, Croatia, Bulgaria, Bosnia and Herzegovina, North Macedonia, and
Serbia. The huge number of participants from the country and abroad, as well as the
multidisciplinary approach to the conference topic have significantly contributed to
the scientific reputation and ultimate impact of this Conference.

In their scientific papers, the participants endeavoured to cast more light on various di-
lemmas, open questions and controversies related to the complex relationship between
law and social values. Due to the huge diversity of submitted paper, they were classified
into seven thematic sessions: constitutional and administrative law; civil law; criminal
law; economic, financial and commercial law; labor and social security law; interna-
tional law; and legal theory and legal history, where the participants had a chance to
present and discuss different aspects of the conference topic. A number of subsequently
submitted scientific articles have been published in the LF scientific journal Collection
of Papers of the Law Faculty in Nis (M51), while others are published in this Thematic
Collection of Conference Papers (Conference Proceedings). We sincerely hope that all
published articles will draw considerable attention of the scientific, professional, and
general public, and encourage a constructive social dialogue on the highly relevant
topic concerning the relationship between law and social values.
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viewers who significantly contributed to the quality of this thematic collection of pa-
pers, and the entire editorial team for their assistance in preparing this publication.
In particular, we wish to thank the Ministry of Science, Technological Development
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the publication of this collection of papers.
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Jp Munaau Illemposuh,’ UDK: 327::342.4(497.6 Republika Srpska:497.6)
PedosHu npoghecop y neH3uju, 323(497.6 Republika Srpska:497.6)
IIpasHu gpakyamem Yuusepsumema y Huwy, 341.362(771 Dayton)"1995”
Peny6auka Cp6uja

ITPABHH 110/10KA] PENIYB/IUKE CPIICKE Y BOCHH U
XEPIIETOBUHH

Ancmpakm: [locae KkpamkompajHe Koaauyuje mpujy ,,HQqpoOHUx cmpa-
Haka” Cpba, MycaumaHa (Bowrsaka) u Xpeama (C/C, CAA u X/[3), weH
pacnad 16. okmobpa 1991. o3Ha4uo je u nouemak Kpaja me agHojescke
BocHe u XepyezosuHe koja je nod enadasurom Yemasa CPP Jyzocaasuje
00 1974. 200uHe 6u1a ycmaHos/beHa Kao 3ajedHU4Ka opicasa mux mpujy
KOHcmumymuseHux Hapoda. ['oduxe 1992. noueo je y woj epahaHcku pam
MoKoM Kojeza cy ce obpasosasiey buX dee cysepene dpsicase: Penyb.auka
Cpncka, koja ce no ceom Yemasy 00 1992. koHcmumyuca.a kao cysepeHa
dpacasa cpnckoe Hapoda, umajyha 3a yuse da ce yjeduHu ca dpyaum dp-
acasama cpnckoz Hapoda, u bowrsauko-xpeamcka gpedepayuja (Pedepa-
yuja bocHe u Xepyezo8uHe), Koja je y 0kK8UPHOM CNOPA3YMY O CBOM OCHU-
sarwy u3 1994. npedaoxcuia ycnocmassearse KoHgedepayuje domuuHe
dpacase ca Penybaukom Xpeamckom. Penybauka Cpncka yxcusaaa je
ceecmpaHy 6pamcky nomoh ycmaHosa u epahava Case3He Penyb.iuke
Jyeocaasuje. Ho, Ha cmpaHu 1oj Henpujamesscke @edepayuje 6opue cy
ce u nomazase je He camo Xpsamcka u nojeduHe UcAaMcke 3eM/be, He20
u Cjedursete Amepuuke /[pyicage u uxosu Hamoecku cameaumu. Huje
Ha 00Mem npumemumu 0a cy ce Ha 08y CMpPAHy c8PCMA/U U C8U CPNCKU
u cpbujarcku asHojesyu: Padocaas Pamkosuh, Ceemosap Opo, AnekcaH-
dap Pupa, Muaow Munuh, Mujam Llykosuh, Hosak Kuaubapada, [lepo
Jamjanosuh, umd. ¥ makeoj cumyayuju 6uo je nomnucat 1995. /lejmon-
CKU MUPOBHU cnopasyM, Koju je BocHy u XepyezoeuHy cmasuo nod 8ojHy
u noauyujcky okynayujy HATO-a me doneo Ycmas bocHe u XepyezoguHe
Kao ,demokpamcke dpxcase”, koja ce cacmoju od dea ,,enmumema’, Pe-
depayuje bocHe u XepyezosuHe u Peny6.auke Cpncke. 00 camoz noyemka,
owmpuya /lejmoHckoe cnopazyma 6u.da je okpeHyma npomue Penyb.auke
Cpncke. [IpasHu nososxcaj Penybauke Cpncke uma dee dumeHsuje: ycmas-
HonpasHy u mehyHapodHonpasHy. IIpso, ,Ycmas” buX Huje ucmuHcku
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ycmas, jep 2a Huje doHe.1a 36U/6a UCMUHCKA YCmMagomeopHa eiacm; my
U380pHY 8/1aCM UMaAjy camo ,,enmumemu’; caiedcmaero mome, bocHa u
XepyezosuHa Huje dpacasa, eeh cy dpaicase jeduHo Penybauka Cpncka
u ®edepayuja bocHe u Xepye2o8uHe Kao umaoyu U3gopHe OprHcasHe
ssacmu. bocHa u XepyezosuHa He Modce 6Umu HU cage3Ha dpxcasa, jep
case3Ha dpxcasa Mopa nocedosamu concmeeHu U380PHU Cy8epeHumem,
6umu dpacasa, a ogde cy cygepeHu UCK/by4U8o ,enmumemu”. buX Huje
HU KoHedepayuja, nowmo cy KoHgedepayuje cage3u suuie popMaaHo
He3a8UCHUX dpxcasa 3602 0cM8apuearba 3ajedHUYKUX NOAUMUYKUX UH-
mepeca. /laHac cy koHgpedepayuje OpeaHuzayuja Yjedurwenux Hayuja,
Esponcka Yuuja, HATO. Hcmopuja He no3Haje koHpedepayuje camo
dsejy dpacasa. Taksu cy case3u, mehymum, peaJiHe yHuje, wmo je daHac
u buX. PeasHa yHuja je cages dpicasa Koje umajy 3ajedHuukoz dpxrcas-
HO2 n02.1a8apa, ¢ mum Wmo Mozy 06jeduHumu u u3gecHe 3ajedHUYKe
¢yukyuje. llo npasuy, peasme yHuje cy 6use cagesu dsejy dpicasa:
Aycmpuje u Yzapcke, lllsedcke u Hopsewrke, [laHcke u Hcaanda. Hcmo-
pujcku 2s1edaHo, peaJiHe yHuUje umase cy MOHApXujckoz 0picasHoe no-
asasapa. Y Hayyu ce, mehymum, cmampa 0a peajHe yHuje Mo2y umamu
u penybaukaHckoza wedgha dpscasge. /]pyeo, y cmucay mehyHapooHoza
npasa, [lejmoHcku cnopazym ycnocmassba Had bocHoM u Xepye208uHoM,
me camum mum u Haod Penybaukom Cpnckom, npomekmopam HATO-a.
I[Ipomexmopam je yzoeop usmehy cysepeHux dpxcasa (MehyHapodHu
yao80p) Kojum 3awmuheHa dpxicasa npeHocu Ha OpaHcasy 3aumumuuyy
(unu dprcase saumumuuye y cay4ajy Koa1eKmugHo2 npomekmopama)
gpuietrbe desia c80je 8pX08He 81aCMU, HAPO4UMO y 06.1acmu 006paHe u
UHoCMpaHux nocs08a. M3zaeda da je Ha /lejmoHcka pewersa y noziedy
BbuX ymuyao deo Bepcajckoe mupogHoz y2o8opa 00 28. jyna 1919. y no-
as1edy ca10600Hoe 2pada Janyuea (I'darscka), uranosu 100-108, jep je u
mamo 2aa8HuU kKomecap Jlpywmea Hapoda 6uo Heka 8pcma dukmamopa
Had mum zpadom. [locmassea ce numaree Koje npagHe mozyhHocmu
cmoje Peny6auyu Cpnckoj Ha pacnoazarby da ce 0c/10600uU dejmoHcKe
nodpehenocmu. I[Ipeu apzymernm je ucmopujcke npupode. [I[pomekmopam
je, kao Hacsaehe KosoHujaauzma, daHac ygeauko npesasubeH. Tako cy
6pumaHcku npomekmopamu 6uu, Ha hpumep: Agpeanucmat, Ezunam,
Kysajm, OmaH, manajcke dpacase, PedepamusHe Masajcke dpoicase,
3aH3ubap, a ppaHyycku npomekmopamu: Auam, TonkuH, Kambouya,
Jlaoc, TyHuc, Mapoko. Cee me dpxcase nocmase cy HezasucHe. /laHac
y Eeponu cmamyc npomekmopama umajy camo dee dpxcasuye: AHIO-
pa u MoHako. Aau, oHe cy 20mo80 cac8UM HE3ABUCHE, U Y HUMA HeMa
cmpaHux sojcku u noauyuja. Obe cy yaaHuye YjedurbeHux Hayuja. ¥
A3uju je jeduHo Bymat, y no2sedy cho/6HUX NOC.108a, npomekmopam HH-
duje (paHuje Beauke Bpumanuje). Ho, u oH je uaan YjedurseHux Hayuja.
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Jpyau apzymeHm je no3umueHonpasHu u muye ce npasd Ha camoonpe-
desverbe, Koje je 8e3aHO 3a Nnpaso HA packud mehyHapooHux yeoeopa.
Ilpaso Ha camoonpedesberbe Huje donywmeHo, 0CUM KO Huje U3pUYUmo
u/au npehymro npedsuheHo mehyHapooHum y2oeopom. Mehymum, ako
je dpacasa waaHuya kakeoe mehyHapoOHONPABHO2 CABe3d Y2POHCEHA Y
C80M ONCMAHKY, OHA MOYce da ucmynu u3 moa caeesa, jep ce my padu
0 Hemoz2yhHocmu usepuerba MehyHapodHoz y2os8opa.

Kmyune peuu: Peny6auka Cpncka, @edepayuja bocHe u XepyezosuHe,
BocHa u XepyezosuHa, /lejmoHCKU MUpOBHU CnOpasyM, ped/Hd YHUja,
npomekmopam.

[lo ynany 1 cBora YctaBa oz 1974. Conmjanvctruuka PenpatuBHa Peny6sirika
JyrocnaBujaje ,caBe3Ha gpxaBa” (peaepanuja). Yman 5 ctaB 3 uctora Ycrasa
M3PUYHMTO 3abpamyje celecljy mbeHux gpeaepanHux jeqununa: ,['paHuna
Conujanuctuuke PesepaTruBHe Peny6inke JyrociaBuje He MOXKe Ce MEHATHU
6e3 carJlacCHOCTH CBUX peny6JIMKa U ay TOHOMHUX NoKpajuHa.” CaMo, 3a pas-
JIUKY O/ APYTHX cCaBpeMeHUX desiepalivja, y KojuMa je HemocpeiaH JIp>KaBHU
opraH caBe3HHu HapoJ, y COP JyrocsiaBuju BpXOBHU Jip>KaBHU OpraH 6uJia
je YKYIHOCT paBHOINIPAaBHUX peny6JiMKa U ay TOHOMHUX NTOKpajuHa (4. 244
JOTUYHOT YcTaBa). To KoH$eJepaTUBHO yCTPOjCTBO OUJIO je IPaBHU YCJIOB
MoryhHOCTH Jja ce pa3bujame JyrocaaBuyje CIpoBe/Jie y JieJio.

[J1aBHU y/1e0 y TOM pa3bujary UMaJiy Cy Cl0Jballllbi YUHUOLU. JeJaH J06po-
HaMepaH MycJyinMaH, jyrocJoBeHCKH omnpeesbeH (M. II1.), pekao je nuciy
oBora TekcTa ex post facto: ,JyrocsiaBuja je 6usa cyBullle jaka, MopaJu
cy je yHUIITUTH.” TH ,,0HU” 6GUJIM Cy U3a3MBauM 06a/iBa CBETCKA paTa, yje-
avumweHa Hemauka u BatukaH. Cjeauwene Amepuuke /lp>kaBe cTajaJie cy
H“cnovyeTKa y 03alHH, 0K Ce ’hbUX0Ba BpXylIKa HUje yBepuJa aa CoBjeT-
cku CaBes, ofHOCHO Pycuja, Hehe cTajaTy HA Ny TY lhbEHUM aHTUjyTOCIO-
BEHCKUM IJUJbeBUMa. 3HAKOBUTO je J1a je HOBU YeJIHUK Pycuje, bopuc Jesb-
1uH, ,ijap bopuc”, kaga ce y besioBemkom yectapy 7. u 8. nenem6pa 1991.
ca npBauuma besopycuje u YkpajuHe noroBopuo o paszébujamwy CoBjeTCKOr
CaBe3a — ucropujcke Pycuje — o ToM HeJies1y IpBO 06aBECTHO aMEPUYKOT
npefceanuka byma (MegBezes, 2009, 114). Haume, capamimba pycka BaacT
HUKaKo He 60U Jo3BoJsinga Aa CaBeT 6e36egqHocTU YH y cenTeMbpy 1991.
YHYTpalUlbU CYKO6 y JyrocjaBUju 03HA4YU Kao NpeTHhy MehyHaposHOMe
MUpYy U 6e36eHOCTH, HUTH Jia UcTU CaBeT 6e36€HOCTU MPOTHUBIPABHO
ocHyje 22. ¢ebpyapa 1992. mehyHapojHHU Ccy/ 32 KPUBUYHO FObEHbe UL
0/IFOBOPHHUX 32 036MJ/bHA Kplllerkha MehyHapogHOT XyMaHUTApPHOT IpaBa
Ha TEpUTOPHUjU OuBILle JyrocaaBuje! HacunHo pa3bujame jyrocjaoBeHCKe
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ZpxxaBe 1991/1992. roauHe 6110 je 3J1I0MUH NpOoTUB MUpa (Bynajuh, 1994,
23 uan., 134 ung., et passim).

HakoH mocJsiejlbUX U MPBUX BUIlIECTPaHAYKUX U360pa y buX kao jyrocso-
BEHCKOj peny6JuLy, oAp>)KaHux y HoBeM6py 1990. rosivHe, Tpu nobeJHUYKeE
»+HapoJHe cTpaHke” MycauMaHcka CTpaHka JieMokpaTcke akiuje (CZA),
Cprcka gemokpartcka ctpanka (CJC) u XpBaTcka feMOKpaTcKa 3ajeiHULa
(X3) 3a buX, — BJaagaJsie Cy Kao TpUNAPTHUTHA KOAJUIHj], Y CKIAJY ca
YctaBom CP BocHe u XepiieroBuHe, Koju je Ty jyrocJI0BEHCKY penyO6JauKy
onpe/ie/bMBa0 Kao JpaBy TPUjy KOHCTUTY TUBHUX HapoJa. MehyTum, kaza
Cy MYCJIMMaHCKH Y XPBaTCKH IOCJIAHUIIY, MUMO BOJbe CPIICKUX NTOCJIaHUKA
1 MuMo cjoBa Baxkeher YcraBa buX, 14. okTo6pa 1991. usryiacasiu oJ1yKy O
nporyauemwy cyBepeHrTeTa bocHe u XeprierosrHe, CpIcKHy Cy NOCJaHULU
JleceT [laHa IOTOM CAOIIITUJIM Jla HANYLITAjy penyoJUYKU NapJaMeHT
1 06pa3yjy 3ace6Hy CKyNIITHUHY CpIcKor Hapoja. Ta CkyniiTuHa je 24.
okTo6pa 1991. foHes1a TPU CBOje MPBeE O/JIYKe 0/] KOjUX je HajBaXKHHU]ja OHA
0 ocTajamwy cpuckor Hapo/a buX y jyrocyjioBeHCKOj 3aje JHULH, HA OCHOBY
KOje je mpou3alijia ¥ oJi/IyKa o CpoBohemy HalMOHAJIHOTA MJIe6HUCIUTA.
Ha Tom nie6ucuuty ce 9. u 10. HoBem6pa 1991. 0KO MUJIMOH U IET CTOTHHA
TpUHAeCT xusbajia Cpba u 6J1M3y nejieceT XxUsbazAa ,octanux”y bocuu u Xep-
L[erOBUHH, Te 60CaHCKO-XepLeroBauyKuXx ApxaBsbana y Cpowuju, LipHoj 'opu
WY UHOCTPAHCTBY, U3JaCHUJIO IPOTUB IPOMEHEe YCTaBHO-NIPAaBHOT 110J102Kaja
Peny6./1MKe, 0/JHOCHO O CBOM OCTaHKY y JyrocJIaBHjH.

Taj n/1e6ucuuT 6UO0 je y CYIITUHU KOHCTUTYTHUBAH aKT, ,IpaycTraB”
Peny6nke Cprncke, npeM/Ja je lbeH Ha3UB U BbeH PpopMasiaH ycTaB
[AOLIA0 KaCHUje ¥ MpeM/a je HOBA Ap>KaBa Y TPeHYTKY CBOI HACTaHKa
npeTeH/0BaJja Aa 6yAe JeruTUMHa bocHa u XepueroBuHa, HaCynpoTt
HeJIETUTUMHOj MyCJIMMaHCKO-XpBaTcKoj buX. Jep, ap>xaBe cy ,camo-
CTaJIHY IPaBHU CY6jeKTH ca CONICTBEHOM BJIaJapCcKoOM cdpepoM, ca concTBe-
HOM MONHM U3BPIlIEeHA, Ca CONICTBEHOM CJ1060/10M BoJbe U Jiesiatba” (Laband, |,
105, noaBy4YeHO y U3BOpHUKY). [[peMa ToMe, loHOLIEeke YcTaBa Peny6inke
Cpnckey centeMb6py 1992. 6uio je caMmo vcno/baBame, AorpahruBame U npe-
ypebuBame Beh nocTojehe opraHu3oBaHe Jp>KaBHE BJIACTH.

M3BecHu Pamus Jlenanuh, 38anu hesno (pohen 1963. y [Ipubojy Ha Jlumy),
y6uo je mylmkeM U3 peBoJiBepa 1. MapTa. 1992. koA cTapor npaBoCJ/JaBHOT
xpaMa y CapajeBy Hukony I'apgoBuha, caMmo 3aTo LITO je yOUjeHU HOCUO
HcIpe/J| cBaToBa cpIcky 3acTasy. [enanuh he ce y majy 1992. Ha myciiu-
MaHCKOj TeJIeBU3UjH XBaJUTHU CBOjUM 3JI0UMHOM. XUTal| KOju je youo ['apzo-
Buha, morosauo je cee CprcTBo ca 06e cTpaHe /[puHe 1 610 MOBOJ, /la BOjCKa
Peny6sinke Cpricke 6J0kupa CapajeBo (Toxousn, I, 198). [loyeo je rpaban-
cku paT y bocHu u XepueroBunu (o ToM paTy noapo6Ho nuiue Toxoss, I-1],
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passim). 3aHMMJbUBO je Jja Cy ce Ha MyCJHMMaHCKO-XpBATCKY CTPaHy, mope/,
HEKHX UCJTaMCKUX 3eMaJsba, HATO-a n EBporicke YHUje, CBpCTaJIu U CPIICKHU
Y cpOujaHCKHU aBHOjeBIY, Ha mpuMep: Pagocaas PatkoBuh, CBeTo3ap Opo,
Anekcangap ®upa, Musom Munuh, Mujar lllykosuh, HoBak Kunnbapza,
[lepo [lamjanoBuh, Muposby6 Bacuh, Mupko [lejaHoBuh — 11T0 jacHO 04u-
Tyje aHTUCPIICKU KapaKTeT TUTOUCTUYKe desepalyje. (B.: PaToBuy Jyrocaa-
BUju 1991-1999, passim).

TokoMm oBor rpahaHckor paTa o6pa3oBaJia ce Ha TepuTopuju buX jou jegHa
CyBepeHa Jip)kaBa, bommadko-xpBaTcKa dejepaliyja, Koja ce YCTaBOM 0/
21.jyna 1994. samackupaJga kao ,Penepanuja bocHe u XepueropuHe”. U gok
je Peny6snka Cprcka y [Ipeam6bysiu cBora YctaBa nponucaJa [a yBakaBa
»JE€MOKPAaTCKY U TpajHy OJJYKY CpIcKor Hapoja u3 Peny6sinke Cprcke
Jla ce yjeJUHU ca IPYTUM Jp>KaBaMa CpIckor Hapoza”, foT/e je OKBUpPHHU
cropasyM o boumwauko-xpBaTckoj peaepanuju u3 maprta 1994. caapxa-
Bao Haupt [IpeTxoaHor ciopasyma o konbegepauuju uamMehy Penyo6inke
XpBatcke u Te Pesnepanuje.

CnopasyM usMehy bomwaka u XpBaTa, U3Mehy Kojux cy nocTojaJjie 3Ha-
yajHe HeCyTIJacUlle OKO NoieJie TepuTopuja, HameTHyo je HATO, na 61 6uia
o6e36eheHa 3ajeHUYKA OOLIHAYKO-XPBATCKA MOJPIUIKA Ba3/AyXOIMJJI0B-
HuM Hanaguma HATO-a Ha BojHe noJioxaje U objekTe Peny6uinike Cpricke,
KOjUX je Hallaja npuipema Taja 6u/a yBeJauKo HHTeH3uBUpaHa (Toxosp, |,
136). Tu Hanau 6U/M cy 6€3063UPHHU U CYpPOBU. AMEPHUUYKHM aBUOHH Cy Ha
cprcke nusbeBe ucnaanan 10.800 rpaHaTa ca ocupoMallleHUM YypaHUjyMOM
238, Koju je oTpoOBaH U TPajHO 3arahyje YOBEKOBY XKMBOTHY cpeauHy. Of
nocJseuia 6oMmbapaoBama y Xanuhuma, Mehy omanje ucesbeHuM CpouMa,
HUX OKO TPH CTOTHHE YMPJIO je O JIeyKeMHUje U IpyTUX BpCcTa KapLuHOMa
(YaBomkwy, 2002, 121 upan.).

['pabancku paT y BocHu 1 XepiieroBMHU OKOHYaH je /lejTOHCKUM cIriopas-
ymoM 3a mup y buX oz 21. HoBemM6pa 1995. koju je moTnucaH y [lapusy Ha
JaH 14. neneM6pa ucte roaruHe. Taj MUPOBHU criopa3yM GHO je HENTOBOJbaH
o Peny6s1nky CpIiCKYy, jep joj je biMe 0/1y3€eT 3HATaH /le0 TEPUTOPH]je, Te je
CTaBJ/beHA U N0/, BOjHO-TIONIULMjcKY okynanujy HATO-a. Kako je Ta okyna-
[[4ja o4 moveTKa U3ryejiaia, Ioka3yje JioB, Kao Ha ByKoBe, Ha Cp6e Koje je
He3aKOHUTU MehyHaApOJHU CY/[, yCTOJUYEH y Xary, oCyMmbHUUYHO 3a,,0301/bHA
Kplema MehyHapoaHOTr XyMaHUTapHOT paBa”. Tako cy 3a xaniuewe Cume
ApJsbayve 10. jysna 1997. 6uau ynotpeb/beHHM GPUTAHCKH KOMAH/A0CH Ca MeT
60p6eHUX XeJIUKOINTepa U HEKOJIMKO OKJIOMHUX TPAHCIIOPTEPA, KOjoj ce CUU
CHUMO CynpOTCTaBHO CBOjUM MMUIITOJ/bEM; YOUj€EH je, 10 Ka3uBaky HeroBora
CHHa, c eha (YaBomiky, 1998, 88).,CamoybucTBa” 1 yMupama 360r yckpahu-
Bakba HEONXO/ He JIeKapCKe MOMONM y XalllkoM IPUTBOPY HUCY GMJIa HALITA
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HeoOu4HO. Tako ce kuJHaANMOBaHU oNTyXeHUK CiaBko /lokmaHoBuh ,06e-
cuo” y npuTBopckoj henuju y Xary, Kojy HENpeKH/JHO CHUMA]jy TeJIeBU3HjCKe
KaMepe U Ha MOHUTOPY Ha/irJie/ia 3aTBopcKa cTpaxa (YaBouiky, 1998, 84).

JlejToHCKU criopa3yMm ypeDhyje npaBHH moJs10kaj Penmy6inke CpricKe Ha JiBa
HauyuHa. 3a Taj cnopa3yM, Peny6suka Cpricka je, ¢ jeiHe cTpaHe, 00jeKT
MebyHapogHor npaBa (c/iecTBeHO JUKTHpaHoM YcTaBy BocHe u Xeple-
TrOBUHE) U, C IpyTe CTpaHe, cybjeKT MehyHapoaHora npasa.

JlejToHCKM ciopa3yM y aHekcy 4. capxu YcTtaB bocHe u XepueroBuse, Koju
y unaHny I, ctaB 2, kaxke fa he buX 6uTu ,,JeMokpaTcKa ap:xaBa”, koja he ce
cactojatu (ctaB 3) ox ,/Ba EHTuTeTa, Penepanuje bocHe u XepieroBruHe
u Peny6suke Cpricke”. CaMo, o KJJACUYHOM CXBaTakby TEOpUje Ap>KaBe U
npaBa, MehyHapo/JHU yroBOpU He MOTY CTBOPUTH JAP>KaBy, HU YHUTAPHY
HU CJI0’KeHY, Beh caMo HecyBepeHa Mehy/ip>kaBHa 06jeIUbeba, jep, pKaBa
HacTaje caMo BOJbOM U CHAroM CONCTBeHe BJjaacTH; (B.: Laband, I, 28 unz.;
Jellinek, 1914, 271 unn., 774 unn.). [Ipema tome, , EHTUTETH”, TO jecT Peny-
6suka Cpricka u @esepanuja buX, jecy apkaBe, souuM bocHa u XeprieropuHa
HUje npxaBa. [la ,EHTUTeTHMAa” npunasa U3BOpPHA BJIACT, CTOjU U y YCTaBY
buX (unanV, ctaB 5, Tauka a): ,Hujesan EHTUTET Hehe npeTuTH ynoTpe6om
cuJie HUTHU YIOTPEOUTH CUJIY IPOTUB JIpyror EHTUTETA U HU MO/J| KOjJUM
YCJIOBOM OpYy>KaHe cHare 6uso kor EHTuTeTa Hehe yhu HUTH 60paBUTHU
Ha TepuTopHju Apyror EHTUTeTa 6€3 npucTaHkKa Byajie Tor EHTUTeTa U
[IpeacenuuinTBa bocHe u XepuerosuHe.” /lp>kaBHocT Peny6snke Cpricke
[IOCPEeJHO Cy NPU3HAJIM U YUHUOLHU J[eJTOHCKOT cllopasyMa TUMe, IITO ce
Peny6sinka CpIricka jaB/ba Kao IOTIHCHUIIA CBUX jeflaHaecT AHekca Onirer
OKBHPHOT criopa3yMa 3a Mup y buX, a ungupekTHo U camor /lejToHCcKOr
criopa3yMa Ha OCHOBY oBJlalthemwa AaTor CaBe3Hoj Peny6inny JyrocaBuju
CropazymoM oz, 29. aBrycta 1995. roguHe, Kako ce U3pUYHUTO YTBphyje y
npeam6ysiu JlejToHCKOT ciopa3dyMa KoJi Habpajaka CTpaHa MOTIHUCHUIIA.

BocHa u XepuieroBuHa Huje lakJie p>kaBa, Beh je MehyHapogHO yapyxemwe,
4yHUjU cy AesioBU ABa EHTUTeTa. Hajuewhe TakBo caBpeMeHO OpraHM30BaHO
yApY>Keme jecTe caBe3 ApxkaBa (koHdeaepanuja). Konpenepanuje cy Yje-
IueHe Hanuje, kao 1 wuxoB npeTxoAHuK /pymtBo Hapoaa (Nawiasky,
I11, 145), EBponcka Yuuja u HATO. Beh Ha npBu noryies najia y o4y pasJivka
nsMehy Tux MehyHapoaHux kKosioca u buX. bocHa u XeprieroBuHa je peajiHa
yHuUja. Pasuke usmebhy peasiHe yHuje u KoHQesepaLuje cy ciaefehe: Peasna
yHHUja je caBe3 ABejy Ap»KaBa, a KoHdejepaliyja caBes BUllle bUX. PeasHa
yHHja MMa 3ajeAHUYKOra AP>KAaBHOT MorjiaBapa (MHOKOCHOT UJIM KoJle-
rUjaJiHor), oK KoHeJepaldja HeMa Ap:KaBHOT NorJaBapa.
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Kao npuBUAHO OICTyIak€ 0/] OBJIE U3HECEHOT IIpaBuJIa ZIa KoOHpeaepaluja
HeMa /IP>KaBHOT MOIJIaBapa, jaBsbajy ce cellecuoHucTuYke KondeepaTupHe
Amepuuke /lpxaBe, Koje cy nponaJie y rpahaHckom paty ca CjegumbeHUM
AmepuukuM /Jlp>kaBama 1861-1865. rogune. Ta koHpeepaluja XTesa je
Jla ©Ma BJIafy, Koja je nonyT BJyaaje CjegumeHux /Jlp:aBa, BplIXJia HEMoO-
CpeJiHy BJIaCT HaJl HapoAoM. Y cTBapH, YcTtaB KoHdegepaTuBHUX AMepuy-
kux [IlpxaBa og 11. mapTa 1861. 610 je y 3HaTHOj MepH penucaH oJ; YcTaBa
Cjenumwenux /IpkaBa. [locTojao je npeaceaurnk Koudenepauuje, koju je
O6UpaH Ha LIeCT ro/iMHa U HUje Morao 6UTH oHOBHO 6upaH (4. 1l, § 1, YcTtaBa
Kondenepanuje). U nok ce 3a uameny Ycrana CjequmweHux /J|p:xaBa Tpaxxu
CarJIaCHOCT TPUjy YETBPTUHA CACTABHUX JIPKaBa, I0TJIE je TOCTYNaK U3MeHe
YcraBa Kondegepanuje 61o jour jesHocTaBHUjU. Ta U3MeHa je HacTymnaJia
aKo 60U je ycBojusia KoHBeHI[Mja CBUX cacCTaBHUX JIpP>KaBa U MOTIYHO PaTH-
¢dukoBase fBe TpehuHe cacTaBHUX ApkaBa (41.V YcraBa Koudenepanuje).
Camo, y [Ipeambysiu TOT YcTaBa CTOjU Jla CBaKa caCTaBHA ApiKaBa ,Jeayjey
CBOM CyBepEeHOM M He3aBUCHOM CBOjcTBY . A4un.V], § 5 riacu: ,Habpajame, y
YcTaBy, U3BECHUX IpaBa, Hehe 6UTH TyMayeHO Ha HAYHMH /| He IPU3HAje UJd
JlayMamyje ApyranpaBa Koja je 3aJp»kao Hapo/ oje JMHUX Ap>KaBa.” JlakJie,
npaBo Ha ceuecHujy us Koudepepanuje octajaso je HegupHyTo. [Ipu cBEMy
TOMe, IPaBO Ha OTIEeNJ/beE NMOjeJUHUX CACTAaBHUX JIp>KaBa MoXKe OUTH
npejiBUbeHo U y ycTaBy caBe3He Jip:kaBe (penepauuje). Tako je OcCHOBHHU
3akoH (YctaB) CaBe3a CoBjeTckux Conujanuctuukux Peny6.rka (CCCP) of
31.janyapa 1924. rofiHe, KOjU je yCTaHOBJ/bABAO jeIHY HEOOUYHO IIeHTpa-
JIU30BaHy desepanujy, Nporjaacyo ,CyBEpEHUTET CABE3HUX penyoJinka” (1.
3), Te mpaBo CBaKe caBe3He peny6JIMKe Ha "cj1060/JHO UCTyTIame 3 CaBe3a”
(4s1. 4). UcToBeTaH nporJiac caZip>kaBao je 4. 13 u 4. 17 Ycrasa (OcHOBHOT
3akoHa) CCCP ox 3. menem6pa 1936. Te 4. 72 v 4. 76 YcraBa (OcHOBHOT
3akoHa) CCCP ox 7. okTo6pa 1977. roguue. UmMajyhu oBo y Buay, ,Kondene-
paTtuBHe AMepHuuke /Ip>kaBe” He Tpeba ONpeieIMTH Kao KoHpeaepalujy,
Beh Kao HeTUNIHMYHY deepalujy.

Y nmpousiocTH, peasiHe YHUje 4ecTo cy noctojase. Uamehy [osbcke u Jlut-
BaHUje, Ha ocHOBY Jly6yimHCKOTa yroBopa of 1569. r.,; usmeby lllnesBura u
XoaTajHa of, 1460. o 1863. Ha OCHOBY carJlaCHOCTHU CTaJiexka THUX [IBejy
3emMaJsba; u3Mehy Meksenoypra-llIBepuHa u MekseHn6ypra-lliTpeauna of
1523. no 1918. yjeaumwaBameM cTaJjiexa TUX ApkaBa; uameby lllBeacke
u Hopgeuike ox 1814. no 1903. Ha oCHOBY yroBopa THX Ap»KaBa; U3Mehy
AycTtpuje u Yrapcke oz 1867. o 1918. Ha OCHOBY HallOpeJHUX 3aKOHA TUX
3eMaJba KOjU Cy cajip>kaBaJiu AycTpo-Yrapcky Haro6y; usamehy Jlancke u
Ucnanpa og 1918. 1o 1944. Ha 0CHOBY JaHCKO-UCJIaH/CKOT CAaBE3HOT 3aKOHA
o 1918. rogune.
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Y KBbUKEBHOCTU Ce TOBOPU U O peaJsIHOj YHUJU TPUjy HOPAUJCKUX KpaJbe-
BuHa: [laHcke, llIBescke u HopBemke — yrosopom y Kanmapy oz 1397.
roguHe. CaMo, To HUje TauyHo. MicipaBHa je KOHCTaTaluja [a je Taj yroBOp
ZloBeo 10 ¢y3uje, NOTIYHOra CTalama CTPaHa yrOBOPHUIA Y YHUTAPHY
apxaBy; (B.: Redslob, 1914, 292). /lancka KpaJbuIia MaprapeTa cTekJia je
yjeJHO HOPBEIUKY U IIBeJCKY KPYHY, a CKynuITHHa y KasiMapy noTspuia
je jeAMHCTBO ApKaBe I0J CyBepeHUTEeTOM JaHCKe KpyHe. [la ce paauo
0 jeJUHCTBEHOj ApKaBU Ca TpUMa IIPOBUHIMjaMa, [I0Ka3yje To, ITO Cy Y
Hopseiukoj u [lIBeicKOj noCTaB/beHU JAHCKY HAMECHUIM U YBeJleHa JJaHCKa
ynpasa. [loce6Ho TecHe Be3e nocTojaJie cy usmehy Jlancke u HopBelluke, y
KO0jOj je JaHCKU je3UK MT0CTAa0 KibMKeBHUM. HenpujaTes/bcTBO u3Mehy Jlanana
u llIBehaHa oko npeBJsiacTu Haj basTuykum MmopeM AoBoau 1448. no cere-
cuje llIBe/icKe U HEHOT yCIIOCTaB/bakha Kao 3aceOHe KpaJsbeBUHe. JlaHCKa
je, kao HanoJsieoHOB caBe3HUK, y paTy ca llIBeickoM MopaJia ia IJ1aTy LeHy
cBora n36opa, naje Kuiackum mupom oz, 14. janyapa 1814. 6usa npuayhena
Aa lllBenckoj ycrynu Hopselky. Y 4nany IV Tor MUpOBHOT LOT0OBOpa CTOjU:
»~Kpasb Jlancke ofprye ce y kopucT beroBor BesinyaHncTBa kpaJsba llIBeicke
CBUX IIpaBa W peTeH3uja Ha KpasbeBuHy HopBeliky..., Te GUCKyHje npuma-
fahe yoynyhe y noTnyHoj CBOjUHU U cyBepeHUTeTY tberoBom BesinuyaHcTBY
kpaJsby llIBescke n o6pas3oBahe Kpa/beBUHY yjeJJUbEHY Ca Kpa/beBUHOM
[lIBeackoM.” Te nako ce oBJe HopBellika Ha3uBa ,Kpa/beBUHOM”, paJUJi0
ce o nykoj ¢y3uju, npucajegumeby Hoppeuike llIBesackoj. [la je [laHcka y
Hopgelukoj BUea caMo CBOjy NPOBUHIU]Y, CBEJOYHU U TO, LITO je 3akp-
’KaJjla OCTPBaA Koja cy HekaJia npunagaJja HopBewkoj: I'pennang, Ucaang,
u ®@apepcka ocTpBa.

HopBexxaHu, MehyTHUM, HUCY XTeJIM Jja bUX0Ba 3eMJba NlocTaHe Jeo lBen-
CKe Y NPOrJIacuJ/iv Cy He3aBUCHOCT. Ha jeHOM Ap:kaBHOM cabopy JoHe H
cy 17. maja 1814. Ycras, ,OcHoBHU 3akoH KpasbeBuHe HopBeluke”, koju ce
HUje o6asupao Ha Kusicku Mup, Te u3abpasiu JaHCKOr HaMmecHUKa Kpu-
ctujaHa @penepurka 3a Kpasba. Ha To llIBeacka npesy3Me BOjHU MOXOM U
nopa3u Hopsexane. [lotom lIBescka u HopBelnka 3ak/byye 14. aBrycra
1814. cnopasyM y Mocy, Koju je yCTaHOBHO YHU]Y JiBejy ApaBa U NOBYKao
oTkas Kpucrtujana ®pegepuka ox npecrosa. Ha ocHoBy Tor cnopasyma
cacTaJia ce HopBellka HapoaHa ckynmtuna 20. okTo6pa 1814. Ha BaHpeJHO
3acesiambe U JJoHe a 3aK/bydak o yjejumemy ca llIBesckom, Te 4. HoBeMbOpa
1814. uzabpasa mwBeACKOT KpaJsba 3a Kpasba HopBemike. Ha koH1y cy ob6a
napJjiaMeHTa ycBojuiia ,AKT o YHUju” (Riksakt), koju je 3ajefHUYKHU Kpasb
1815. caHKIIMOHHKCA0, YMMe je LIBeJICKO-HOpBelIKa YHHUja ocTaJjia nepdek-
THOM. ¥3 ozipeheHe U3MeHe, HOpBeIUKU YcTaB o 1814. ocTao je u gabe Ha
cHa3u. O npaBHOj NpUPOJM Te YHUje OCTojaJja Cy JBa CXxBaTamwa, Ha30-
BUMO je/IHO ,IPOHOPBENIKUM”, a IpyTO ,npomBeackuM” (B.: Kunz, 1929, 405,
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agHoTauuja 7). [lo npBoMm, peasiHa yHuja usMebhy llIBencke u Hopgelike,
Kao /iBejy caMOCTaJIHUX U PaBHONpPAaBHUX JAp>KaBa HacTaJa je ,AKTOM O
Yuuju”. [lo gpyrom, Baxku u Jlasbe Kujcku mup, kojuMm je HopBelka, kao
noAAp:KaBa, yuia y cactas llIBeacke kao HagapxKaBe, 36or yera ,AKT 0O
YHuju” Huje MehyHapoHU yroBop, Beh akT yHy Tpalimber npasa, ,0CHOBHHU
3akoH”. [IpaBHe mocyiejulle OBUX CXBaTaka Cy CYUITUHCKE. Jep, ako 6u ce
Hopgemika otuenusaa of llIseacke — mto ce 1905. u foroausio — oHjaa 61
TO 110 IPBOM CXBaTaky OWJIa caMo NoBpeJa MehyHapo/jHOra npaBa, Koja
61 MorJia Jia ce 3aJle4d jeJMHO paToM u3MeDy JiBa paBHOIpaBHa cybjeKTa
MebyHapoaHora npaBa. Ho, o jpyrom cxBaTamwy, Opy»KaHa UHTEpPBEHIHja
HaJl/ip>KaBe MpeMa MoAJip>KaBUu He 6U OWJIa paT, MOIITO Ce OHA He 6U pas-
JIMKOBaJa 0/ 6MJI0 KaKBe MPUHY/HE Mepe YHYTap je/lHe Ip>KaBe; AaKaKo,
HaJAp:KaBa MOe N0oOyHeHy Mo/ Ap:KaBy NPU3HATH 3a 3apaheHy cTpaHy,
aJIi TO MpU3HaHe y MOTIYHOCTHU CNa/ia Y FheHY OLlEHY LIEeJTUCXOAHOCTY; (B.:
Boghitchévitch, 1903, 219 uga.). UcmipaBHOCT je/HOTa 01 OBA /IBA IVIEJUIITA
HUje 0Ka3aHa HayeJHO, Beh paKkTHYKUM nyTeM. Besivke cuie cTase cy Ha
ctpany HopBelke, na je llIBeacka cMaTpaJia /ja je HajyMeCHHUje Jja MUPHO
NnpucTaHe Ha packu/J yHuje. Haume, Hemauka, ®panuycka, Besuka bpura-
HUja, Pycuja v HopBelika 3ak/byyunJie cy 2. HoBeM6pa 1907. yroBop o rapaH-
THjU HE3aBUCHOCTHU U UHTerpuTeTa HopBelke.

Hay4Hu 3Ha4aj 3a 0BO U3Jslarawbe nMa ofHOC Besvke bpuTaHuje U lbeHUX
OUBIIMX JOMUHHUOHA KOjU Cy 3aAp Kai MOHApPXHUjCKO ApKaBHO ypebeme.
Hanac cy To: Kanapga, Ayctpanujcka 3ajeguuua JIp>kaBa u HoBu 3estan. Taj
0/JIHOC MeHa0 je Ha3UB y CKJIaJly ca cCBe BehrMM ocaMoCTa/buBakbeM JJOMUHU-
oHa: bpuTaHcko apctBo (British Empire), bpuTtancka 3ajeanuna Hapoaa
(British Commonwealth of Nations), 3ajeguunia Hapoga (Commonwealth of
Nations). OcamocTas/buBame JoMuHuOHA (A0 1907. cayx6eHO cy ce Ha3u-
BaJIU: ,CaMOyIlpaBHe KoJIOHUje”) oTmnouesio je, Hajupe y Kanaau, 1840.
roavHe. Beh y fpyroj nosioBuHu 19. Beka JOMUHUOHU CY UMaJIM CONICTBEHE
napJjaMeHTe U BJaJie Koje Cy UM oZiroBapaJie, CONCTBEHE Bojcke U $JoTe
(Ho Moz, GPUTAHCKOM BPXOBHOM KOMaH/10M), QUHAHCHjCKY CAMOCTAJIHOCT.
KpasbeBcKy BJIaCT BPLIXO je Y JOMUHUOHUMA reHepaIHU ryBepHep (Takohe
Y TyBepHep y peslepasHUM jefUHULAMa AycTpaJiuje), C TUM LITO je y>KaH
Jla OCTyIa Mo NpUbaB/beHOM MUIIJ/bEHY MUHHUCTAPCKOT CaBeTa JOMHU-
HUOHA. HacynpoT ToMe, yCTaBHM aKTHU JJOMUHHUOHA OUJIM CY CaZip>KaHU Y
OpUTAaHCKUM 3aKOHUMA, KOjU Cy 6€3yCJIOBHO MOTIJIY [ja BaXKe U y IOMUHHO-
HuMa. OBU NOTOHU HUCY UMaJIU HUKAKaB CybjeKTUBUTET Y MehyHapoHOM
npaBy. CBU MehyHapoJHU YroBOpH, 06jaBe paTa U 3aK/byyerma MUpa Clia-
JlaJIu Cy Y UCKJbY YUBY HaIJIeXKHOCT Besinke bpruTaHuje Te jeJHAKO BaXKUJIH
Uy IOMUHUOHUMA. 3aTO CY JOMUHHUOHHU y MPBOM pa3s06/by CBOra 0CaMo-
cTa/bUBama 6uu ,ApKaBHHM pparmeHTH” BpruTaHckora LlapcTBa Kao yHu-
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TapHe Jp>kaBe; (0 mojMy ApxkaBHor ¢parmeHnTa B.: Jellinek, 1914, 647 upan.,
657 unj., 743 ua.). UManu cy concTBeHe ApKaBHE OpraHe, aJlu BbUXOBU
HAjBUIIU JIP>KaBHU OPTaHU OGUJIU Cy UCTOBETHHU Ca BPXOBHHUM JIPKaBHUM
opranuma Besinke bpuTtanuje.

BuTHO no6osbllame MoJI0Kaja JOMUHHUOHA HACTYIIUJIO je y ceACcTBY ,Umme-
pujasHe koHbepeHuuje” on 1926. ronune. Ha ¥0j je o110 10 MOTHyHOT
n3jeHadYewa cTaTtyca Beanke bpuTanuje v foMuHnoHa: ,,OHU Cy ayTo-
HOMHe 3ajeiHULle YyHyTap bputaHckora llapcTBa, jejHaKe y cTaTyCy, HU Ha
KOjU HAYHMH MoJipeheHu jeJaH APYTroOM y Ma KojeM BUAY CBOjUX JjoMahux uiu
CHOJ/bAllIFbUX MOCJIOBA, IPeM/Ia yjeJUbeHH OMIITOM NpUuBpkeHouhy KpyHuy,
Y cJ1060/THO VI pY>KeHU Kao 41aHoBU bpuTaHcke 3ajeaHulie Hapona.” CacBum
Ha HOB HAa4YWH 6MO0 je ypeheH noJsioxaj reHepasiHOT T'yBepHepa y JJOMUHUO-
HUMa. ['eHepa/iHU r'yBepHep NpPecTao je a y AOMUHUOHUMA Oy/le 3aCTYMHUK
JIOHJ0HCKe Buajie u ,ciyx6eHU kKaHa 1 caobpahama” nusmehy JoMuHUOHA
u Baagie LlapcTBa, mocTaBIIM UCKJ/bYUYUBO 3aCTYyNHUK KpyHe U 106UBIIH
M0JIOKAj YCTABHOT, MapJlaMeHTapHOT MOHapXa, UCTH I0JI0XKaj Kao U Kpasb
Besinke bpuTtanuje. Cao6pahaj ce o6aBs/ba nu3paBHo usMehy Biiajge noMmuHu-
oHa u Biiazie y JIoHAoHY. ,JeIHAKOCT cTaTyca” UCMOJ/baBa Ce TAKohe U y TOME,
LITO Ce JIOHAOHCKA Buiasa Bule He o3HadyaBa Kao Bsiiaga LlapcTBa, Hero, Ha
npumep aHaJsiorHo ,Bsiagu tberosora BennuancrBay Kanaau”, kao ,Biazga
beroBora BesimyaHncTBa y Besinkoj bputanuju”. [Ipy cBeMy ToMe, IOCTUT-
HYTa je OMILITA CAarJIacHOCT /1a Y OJJHOCY Ha CHOJbHY MOJUTHUKY U OZ0paHy
,T[JIAaBHU y/1€0 OZITOBOPHOCTH Ca/ia CHOCH U Mopahe jol HeKo BpeMe /ia CHOCH
Bnapna werosora BesnnyanctBa y Besnnkoj bputanuju”.

WMajyhu y Buay peuterse o1 1926. 1o KoMme JOMUHUOHH MOCEAYjY TOTIYHY
YHYTpallby CaMOCTAJIHOCT, a Jia CIo/ballllbu CyBepeHUTeT y BpUuTaHCKoj
3ajeguunu Hapoga u fasbe npunajga Benvkoj bputanuju, KyHi 3ak/byuyje
Jla ce ,AaHaliwe bpuTaHcko LapcTBo npubinikaBa jeIHOj peasHOj YHUjU”
(Kunz, 1929, 817, 818). HanomeHuMo fa je jou1 youu [IpBor cBeTcKkor paTta
Pegicsi06 TBpAMo Aa ogHoc EHrnecke u Kanaze uze y npaBuy peaJiHe yHUje
(Redslob, 1914, 341). To Huje TauHO. Y peaJiHOj YHUjHU jeTHO PU3UYKO JIULIE
je 3aceb6aH BJ1aJjap Y CBAKOj O/ Cje/IUbeHUX JpKaBa. AyCTPUjCKU 1jap 610
je Mabapcku KpaJb; IIBEACKH KpaJsb OHO je Takohe HOPBELIKU KpaJb; UTA. Y
BpuTtaHnckoMm LlapcTBy, HalIpOTUB, [I0CTOjao je caMo KpaJb Besinke bputanuje
Y He, Ha IpuMep, KpaJb Benuke bpuTtanuje, kpasb Kanaze nutna. l'enepannu
ryBepHepH GUJIM CYy CaMO Kpa/beBCKU HAMECHUIM M UMaJIU CaMO OHOJIMKO
BJIACTH KOJIMKO U Kpasb Yy Besnkoj bpuTanuju. 3anuMmbuBo je fAa KyHr ca
o/lo6paBameM HaBOJ Y TBP/ e U3BECHUX €HIVIECKUX OJIUTUYapa, U3 KOjUX
TBPAU yIpaBo cjaeu onoBprayhe Bputanckor LlapcTBa kao peasiHe yHuje.
Penumo (Kunz, 1929, 817, agnoTtanuja 1): ,KapauHasiHa Tauka y 1ejoM
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nuTawy o YcTaBy bpuTtaHckora llapctBa” jecte faje , KpyHay bputaHnckome
LlapcTBy... jeHa U HeespuBa.” , Kpasb HUje KpaJb Besinke Bputanuje y jen-
HOM CBOjCTBY, KpaJsb AycTpaJuje y Apyrom. OH je KpaJb y UCTOM CMUCJY Te
Kao TakaB HocuJan ucte KpyHe nesora llapctsa.”

AnToaH Pyxuje (Rougier, 1903, 124 uan.) Bujieo je y 6puTaHCKUM JOMU-
HUOHHMMa ,II0JIyCyBepeHe” Ba3aJiHe Jip>KaBe, ITO je/lHAKO HUje Ta4HO, aJr
je 6ainke ucTUHM. Jep, BputaHcko llapcTBo 6uJ10 je HagAPXKaBa ca JOMHU-
HUOHMMa Kao mojAp>KaBaMa y CBOMe cacTaBy (Ap>KaBa Ap>KaBe), KAKBO
Oemre u Ap:kaBHO ypehewe Typckora llapcTa (OToMaHcKe UMIiepuje) kao
Ha/iip>KaBe y YMjeM Cy ce cacTaBy HaJla3uJie lberoBe XpuirhaHcke U Myc-
JIMMaHCKe Ba3aJiHe Jp>KaBe Kao nojap»kaBe. OCHOBHO o6eJiexje AprKaBe
Jp>KaBa je To, la usaMehy HajApkaBe U NOJaHUKA NOAJPKABA Y HheHOM
cacTaBy He [I0CTOjU HUKAaKBa MpaBHa U NoJiuTU4YKa Be3a (Jellinek, 1914, 748
uan.). [naBHa passiuka usmehy JoMuHHOHA U Ba3aJIHUX iprKaBa cacTojasia
ce y TOMe, IITO Cy Ba3aJiHe Jp>KaBe UMaJie CBOje Jp:KaBHe mnoryasape (y
xpuirthaHCKUM Jip>kaBaMa KHe30Be, Yy ErUNTy Ke/juBa, y AJDKUPY naiy, y
TyHucy 6eja), ;oUUM JJOMUHUOHU HUCY. [lo paBuJy, Ba3aJsiHe Jip>KaBe 6uJie
Cy Iy>KHe Ja cyaTaHy njahajy faHak (TpubyT), 0K JOMUHUOHU HUCY UMaJIX
¢duHaHcujcKe o6aBe3e npeMa Besnkoj bputanuju. Camo, Hagip:kaBa Koja y
CBOM cacTaBy MMa Ba3aJiHe JpKaBe HUje jeIUHU TUII ApKaBe JpkaBa. Kako
JennHek moApo6HO moKa3yje, u ctapo Hemauko llapcTBo nmocse Bectdan-
ckora Mupa of, 1648. rogruHe GHJIO je caCBUM KapaKTepUCTUYHA JIp>KaBa
npxkaBa (Jellinek, 1882, 137 unj.). bputancko LlapcTtBo nocse 1926. 6uo
je Takobhe jejaH o1 06JIMKa Te YBEJIMKO HEOPraHU30BaHe CJI0KEHE JipXKaBe.

3aBpUIHK YUH y 0CAaMOCTa/bUBaky JOMUHHUOHA OrJiefao ce y jeqiHoM 1931.
JITOHECEHOM GPUTAHCKOM 3aKOHY, BECTMHUHCTEPCKOM CTAaTYTY, KOjH je eHIJie-
cku [lapsiamMeHT Zj0HeO MoCJIe ycaryallaBakba ca JOMUHMOHUMa. BecTMUH-
CTEPCKHU CTATyT 0CJA000AHO je JOMUHHOHE CBUX OTPaHUYEHa HUXOBE
3aKOHO/laBHe BJIACTU (4. 2-4). FbuMe je yKMHYT 3aKOH O Ba/baHOCTH
KOJIOHUjaJIHUX 3aK0Ha o/ 1865. KojuM je ycrnocTaB/beHO IPBEHCTBO UMIIe-
pHYjaJIHMX 3aKOHA IIpeJi 3aKOHMMa JOMUHHUOHA (TpaBo llapcTBa Kpiiu npaBo
KOJIOHHMjaJIHO IPaB0) U YBeeHO jeJHO HOBO ypehemwe: Y 6yayhHOCTH 3aKOH
KOjH Z0OHecCe MapJiaMeHT JJOMUHUOHA Hehe GUTHU HUIITAB 3aTO IITO CTOjU Y
CYNPOTHOCTH Ca eHIVIECKUM [IPaBOM MJIM 3aKOHOM MMIlepUjaJiHOra napJia-
MeHTa. YjelHO je JOMUHUOHUMA IIPU3HATO NPaBO Jla CTaBJ/bajy BaH CHare
MMIIEpHUjaJIHO 3aKOHOAABCTBO Y 06/1aCTH CBOje BJIaCTU U ofpeheHo fa oMu-
HUOHM MOTY /1a JOHOCE U 3aKOHE Ca EKCTePUTOPUjaJIHUM JiejcTBOM. HammokoH,
y6yayhe napsiameHTapHU 3aKoH Bestnke BpuTaHuje mohu he 1a npousBou
JlejCTBO HAa TEPUTOPHjU JOMHUHHUOHA CAMO aKO TO 0/IroBapajyhu JJoMUHHUOH
3aMoOJIY UJIM TpUcTaHe Ha To. [IpaBo celjecuje JoMUHUOHA BecTMUHCTEPCKHU
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CTATyT HUje NPeJiBU/E0, HO MOLITO Cy MOCJE HeroBa JJOHOIIEHA JOMUHU-
OHH NOCTaJIM NOTIYHO CYBEPEHH, BpIliekbe TOT IpaBa ciaja y obsact Mehy-
Hapo/HOTA MpaBa, U He BUlle 6puTaHckora (Jennings, [, 142 uga.). [lpaBHa
npupoga bpuTtaHcke 3ajegHuIlEe Oce BEeCTMUHCTEpPCKora npeypebemwa
MO3Ke OUTH jeJUHO TO, /]a Ce 0Ba 3aje/iHMIIA He 3aCHMBA BUllle HA IPAaBHUM,
Hero Ha KOHBEHIIMOHAJITHMM HOPMaMa, /1a je OHa 06jeiuberbe Ap:KaBa Ha
MeTalnpaBHOj OCHOBU. 3aHUMJbHBO je /1a je OBO HOBO MoMMame bpuTan-
ckor LlapcTBa u3Heo jour noyeTkoM 20. BeKa BeJIMKH T03HABaJIaL €HIJIECKOT
yCTaBHOI IIpaBa U eHIJIeCKe yCTaBHe UcTopHje, Jynujyc Xayek (Hatschek,
1909, 28 uaj.). OHoMaA To HUje 6UJI0 TavyHO, 6yAyhU Aa je Taga BputaHcko
llapcTBo jour yBek 61J10 yHUTapHA ApKaBa. Ho, kopudejuma npaBHe HayKe
HUje 3aMepUTHU aKo BU/Jie U OyAyhHOCT.

3a pasJIMKy o] pacIpocTpameHora cxBaTama, /ia je peajiHa YHHja obje-
JUbehe CYBepeHuX JpKaBa Koje UMajy 3ajeJHUUYKOra MOHapxa, joul je y
19. Beky Jypaiiek, noce6Ho uMajyhu y BUay peasiny yHUjy usmeby aBajy
MekJieHOypra, pasJjarao Jia cBaka ,yTBpheHa caob6pa3HO yCTaBy 3aje/i-
HULa IPaBHUX HHCTUTYTA U IPaBHUX 0JjHOCA” BUIIIe Jip>KaBa NIpeJiCTaB/ba
BUXOBY peasiHy yHHU]jy. OH HauMe peaJsiHy YHH]y onipe/iesbyje Kao ,,0Ho obje-
JUIbEE [IpXKaBa Koje MoCToju u3Mehy Bullle JpKaBa YHjU je 3ajeJHUUKHU
NpPaBHU UHCTUTYT, je[laH UJIW BUIIE IbUX, yTeMeJ/beH YCTABHUM 3aKOHOM, C
THM Ja IopeJ, UJIM U3HaJ, CjeiubeHUX JprKaBa HUje yCIoCTaB/beHa HOBa
ap:kaBa” (Juraschek, 1878, 95). Ho, jomr nipe Jypameka, Xes[ je ox6amuo
CXBaTake 0 OTpaHUYelby peaJiHe YHUje HA MOHapXHuje, npeM/a 6e3 61uxer
ob6jammema (Held, 1, 395). JypauiekoBo o6jalimbewe KacHUje je TPUXBATHUO
lynue (Schulze, I, 43 uzg.). U 'ymnsoBuY, Mako ce HUje YIYUITAO Y pac-
IpaBy ca HEMauKUM ayTOPUTETHUMA, 610 je MULIJ/beHA /1A je peasiHa yHUja
Moryha y cayy4ajy fia iBe Jip>KaBe yCTaHOBe 3ajelHUYKM NapJaMeHT U JjBa
3ace6Ha Bsaaaapa (Gumplowicz, 1907, 260). CacBuM ojipeheHo bauTreH kaxe
Jla je peaJsiHa yHHja Moryha u usmeby peny6suka (Blithgen, 1907, 250).
3aHMMJBUBO je fAa KyHII, Koju npuxBaTa y4yewe 0 UCK/bYYMBO MOHAPXHU]jCKO]j
HapaBH peaJiHe YHUje, UCTHUYE 1A je jeIUHA pa3JiuKa u3Melhy peasiHe yHHje
1 KoHeiepalyje, ITO Cy 3aje JHUYKU OpraHU peasiHe yHUje oBJalheHn
Jla JOHOCe jeJUHO NOjeiMHAYHe NIPaBHe aKTe, J0YUM Cy opraHu KoHdege-
palnuje HaJIJIEXKHU J1a JIOHOCE U reHepaJiHe IeHTpaJiHe HopMe (Kunz, 1929,
435, 458). Bupehemo 5a Ta TBpAba JoAyllle HUje TauHa,aJIM OHA MoKa3yje
[la ’beH ay TOp y 00JIMKY BJlaJlaBUHe He BUJU OUTaH KPUTEPHUjyM pa3JIUKoO-
Bakba U3Mebhy THX [iBajy 06JIMKa caBe3a Jp>KaBa.

JenvHY JeTMHEKOB apryMeHT MPOTHUB JypallleKoBora HEMOHAPXHUCTUYKOra
CXBaTama peasiHe YHU]je HUje HAYYHH, TAKaB apryMeHT je u Hemoryh, Beh
HCTOPHjCKO-MOJUTUYKY, U3PABHO YIIPaBJ/beH NPOTHUB CTAaJIENIKe CKYNIITHHE
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ZiBajy Meksien6ypra. Ta cKynIUTHHA HUje, TapJ/laMeHT, HUje Ap>KaBHU OpraH,
Beh Kopnopanuja. Ty CKynIITHUHY yIJIaBHOM CY YMHUJIU BUTE30BH, HbUX
oko fieBeTcTo U3 llIBepuHa u cTo yeTpLecet u3 lllpenuna, Te y3 bUX Majau
6poj 3aCTyMHUKA rpaJioBa, KOjU Cy OUJIN AO)KUBOTHO OMPAHU UJIU UMEHO-
BaHU rpajioHadeIHULU (YeTpAeceT us llIBepuHa, cefam us llltpesnuna), npu
4yeMy ceJsbally y TOj CKYNIITHUHYU HUCY YOIIIITe O6UJIM 3acTyN/beHHu. CaMo Nak
TaKBe yCTaBOIIpaBHe KOpIopalyje HUCY CII0juBe ca CaBpeMeHUM JipKaBHUM
NpaBOM, JeJIMHEK TOBOPU M 0 peny6JiMKaMa ca KOpIOpaTUBHUH BJ1aaoleM
(Jellinek, 1914, 715). OHe nocToje KaJja U3BeCHA KOpIiopalija CTeKHe BJIaCT
Ha/| HEKOM 3eMJ/bOM UJIM Beh noctojehom ApxaBoM, a Jja [IPU TOM 3aApKHU
cBojcTBO Kopnopauuje. TakBa Gemie Baact Hemaukor pena y [Ipyckoj,
HcTouHOuHUjCcKe KOMNIaHUje Y UHAUjY, Te JpYTUX HOBUjUX TPrOBAYKHUX
JpylITaBa IIpe Hero LTO Cy Ce OApeKJa BJACcTH UJIX JOLLJIa O 3alUTUTY
MaTHh4He pKaBe. OHa cy MMaJia ABOCTPYK M0JI0XKaj: Y IP>KaBU U BaH Jip:KaBe
4YHjy Cy BOJby U3pakaBaJa. [lo JesinHeky, 3a ,Hapo/e 3anajiHe y/bya6e” Ta
¢dopma apkaBHe BJaJlaBUHE ,3aMHUCAMBA” je caMO Kao KpPaTKOTpajaH npe-
jga3zaH ctagujym (Ibidem, 715, agHoTanuja 2). Camo, y apucToKpaTHhjama
Y jeJHONIApTHjCKUM TOTAJUTAPHUM JAUKTAaTypaMa BJaZa U3BeCHa KOpIo-
panuja kao ,ApxaBa y ApxaBu . CacBUM Cy pyrayujyu OCHOBHHU MOjMOBH
eHIJIeCcKora ycTaBHOT TpaBa. [lo ToM npaBy, eHryiecku [lapsiaMeHT je yjefHO
»APKaBHM opraH” 1 ,BeJuKa Kopnopanuja” (Hatschek, 1978, 391, noa-
Bykao M.IL). Enrnecka KpyHa je Takohe ,MHOKOCHa KopnopanHja” (sole
corporation, James, 1959, 93, noasykao M.I1.). JenHako, y caBpeMeHoj nmap.Jia-
MEHTAapHO] NapTOKPATHjU NOJMTUYKA CTPAHKA je y UCTU MaX Jip>KaBHHU Kpea-
LJMOHHU OPTaH M KopIiopaltja ca yHy TpallbUM ;kuBoToM; (B: Radbruch, I, 288
Ua/J.). JeTMHEKOBO CXBaTake APKaBeE je jeJHOCTPAHO, jep je heTOBO CYIpPOT-
CTaBJbakbe APXKABHOT OpraHa W yCcTaBHe Kopnopanuje HeTadyHo. UMajyhu
NpeTXO0ZHO Ka3aHo y BUAY, UCIIPABHO je pehu fa je cTasemka CKynuTUHa
/iBajy MekieHOypra 61Ja lbUXOB 3ajeJHUYKHU KOpIopaTUBaH BjajaJjall.

Jloka3 0 3aKOHO/]aBHOj [1eJITATHOCTH NPBOOUTHUX PeaJTHUX YHU]a HY/le Hapo-
YUTO 33ajeJHUYKU 3aKOHOJ[aBHU opraHu AycTpo-Yrapcke. BpxoBHy 3ajej-
HUYKY BJIaCT UMao je MOHapX, Koju je y AyCTpUju ©UMao TUTYJy 1japa, ay yrap-
CKOj TUTYJIy KpaJba, U 0€3 Ydje CaHKIMje HUjeJaH 3aje JHUYKHU UJIH JIP>KaBHU
3aKOH HHje MOrao /Jia CTeKHe NpaBHY cHary. 3aKoHo/iaBal] y 3aje JHUYKUM
(,mparMaTU4YKuUM”) GUJIe Cy U JeJieranuje; (B. HapouuTto: Dantscher von
Kollesberg, 1880, 53 uaa., 176 uan.). [leserauuje cy ce cactojasie oz IoAje -
HaKor 6poja 4J1aHOBa ayCTPUjCKOT U yrapckor [lapyiaMmenTa (o meszgeceT
r“3abpaHux nocaaHuka). OHU HUCY OUJIM Be3aHU Yy TCTBUMA cBojux [lapsia-
MeHaTa. /[Be Jiesieraljuje 3ace/iajie Cy 0/IBOjeHO, a TEK aKO He 61 61J1a MOCTUT -
HyTa carjlacCHOCT Mehy mbHMa, cacTajajie Cy ce Ha 3aje/JHUYKO 3ace/late U
oJiyKa 64 6uJia JoHoLIeHa ancosiyTHOM BehuHoM. [IparmMaTtuyke cy Haj-
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JIeXXHOCTH 6uJie: 1) MHOCTpaHU OCJI0BU C IPUKJbY YEHEM JUIJIOMATCKOT U
TProBUHCKOT NpeJICTaB/batha IPeMa HHO3eMCTBY Kao U Y [OTJIely HY>KHUX
Hapebhema Be3aHux ca MmehyHapogHe yrosope. CiefcTBeHo ToMe, /lBojHA
MOHapXxHja je UCcTymnaJa peMa HHOCTPAHCTBY jeIMHCTBEHO; MOCTOjaJIH Cy
caMo ayCTpO-yrapcku aMmbaca/iopy, NoCJaHUL Y, KOH3YJIH, jeJUHO ayCTpo-y-
rapcku MehyHapoJHu yroBopu. 2) PaTHa nuTamwa, yK/by4yjyhu u paTHy
MopHapuLy. KomaHzoBame, BODCTBO M yHYTpallllba OpraHu3alnyja LeJo-
KyIlHe apMHUje OUJIU cy UCKJbYYUBO NIpaBo KpyHe. 3) ®uHaHcuje c 063UpoM
Ha U3/,aTKe Ha 3ajeJHUYKe I0Tpebe, HAPOUYUTO JOHOLIEe OylieTa KOjUu ce
THYe TUX M3JlaTaKa U UCIIUTUBakbe payyHa KOju Cy Be3aHHU 3a bux. 4) Y Te
3ajeHUYKe HaAJIEX)KHOCTHU cnajaJja je og 1878. u ynpaBa HaJ, bocHOM u
XepueroBUHOM, IPU YeMY Ce NIPAaBHU I10J10Kaj OBJle HUje MeHhao HU MOCJIe
1908. roguHe. MUHUCTpPH Koje je BJajap MOCTaB/bao Aa [eayjy Y OKBUPY
nparMaTUYKKX HAIJIEKHOCTH, IOJUTHYKHU Cy OZir0OBapasiu jJejeranydjama.

[locTojane cy u AyasiMCTUYKe HAJJIEXKHOCTH, KOje HUCY 3ajeJHUYKU
ynpaBJ/baHe, Beh cy nepuoju4Ho ypehruBaHe UAEHTUYHUM 3aKOHHUMA /1BEjY
Jp>kaBa: 1. TProBUHCKU NOCJIOBY, 0COOMTO LL@PUHCKU 3aKOHOJaBCTBO; 2.
3aKOHO/IaBCTBO O HENMOCPeJAHUM JaKO6MHaMa Koje CTOje y TeCHOj Be3H ca
WHAYCTPHjCKOM MPOU3BOHOM; 3. yTBphHUBalkhe MOHETAPHOT CUCTEMA U
HOBYaHe CTOIIe; 4. pacnoJilaramwka y Be3H ca KeJIeSHUYKHUM JIMHUjaMa Koje ce
THU4YYy UHTepeca 06ajy AesioBa MoHapxuje; 5. yTBphrUBakb€e BOjHOT CHCTEMA.

Y norsiefy BpcTa NpaBHUX akaTa Koje cy opjalmheHM fAa A0HOCe, caja
nocTtojehu caBesu ApxaBa jako ce Mehyco6HO pas3iuKYyjy.

Opranu EBporicke YHUje JoHOCE ONIITe MpaBHe akTe (ypeade U cMepHUILE)
Y NojeilMHAYHe MpaBHe aKTe (3aKJ/by4yKe, KaMo Tpeba A0JaTH U npecyje
Cyna EBponcke YHuje). JoTUYHU IPaBHU aKTHU He 06aBe3yjy caMo Jip>KaBe
YJIaHUIIE, KA0 ¥ KJIaCHYHUM KoHbelepandjama, Beh Takohe U HemocpeHO
IbUXO0BE IMOjeJJUHIle U MPAaBHA JIMIIA, U TH IPAaBHU aKTHU UMajy MPBEHCTBO
npej AoMahuM npaBHUM aKTUMA. AJIY, ApKaBa YIaHHUIA MOKe CJI060/THO Aa
HCTYIHY U3 YHUje U IPaBO YHHje He MM03Haje CONCTBeHY PU3UUYKY NPUHYIY
NpeMa peHUTEHTHUM Jip>KaBaMa YJlaHUIlaMa, TAKO3BaHY ,,CaBe3HY er3eKy-
1Mjy”, Koja ce jeIHAKO jaBJ/baJjia y KJaCUUHUM KoHbeepaiujama. 3aTo ce
cMaTpa fa EBponcka YHuja npejfcTaBsba ,MehycTtynaw’ usMelhy caBesHe
Jip>kaBe U caBe3a ApxxkaBa (Pieper, in: Bleckmann, 1997, 84).

Opranu HATO-a He loHOCE ONIITE TPAaBHE aKTe.

[Ipema IloBesbu Yjequmwenux Hanuja, cBpxa Te opraHusanyje je oapxKame
MehyHaposHora Mupa u 6e36eaH0ocTH. Oprat Kome je Ta pyHKIHUja IPBEH-
CTBEHO NoBepeHa, jecT CaBeT 6e36eaHOCTH YH, jep camo oH MOXe J1a y TY
CBpPXY moHOCHU npaBHe akTe. [1o 4. 39 [loBesbe YH, ,CaBeT 6e36eaHOCTH he
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CBAKU MYT ONPEeIEIUTH /1a TOCTOjU IPETHA MUPY, KPILIeHhe MUPA UJIH pajbha
arpecuje 1 yYMHUTH NPENOPYKe UK OAJYYUTH KOje Mepe (measures) Mopajy
OUTH IIpeJy3eTe y CarJlacHOCTH ca YyiaHoBUMA 41 1 42 paau ogpKamba Uiu
MMOHOBHOTI'A YCIOCTaBJ/batba MehyHapoaHOT MUpa U 6e36eHoCTH. YtaH 41
riacu: ,,CaBeT 6e36eJHOCTH MOXKe OJJIYYUTH KOje Mepe, TPUJINKOM KOjUX He
JloJ1a3u 10 yIoTpebe opy»KaHe cuJie, Tpeba NPpUMEHUTH Jia Ce O/IeJI0OTBOpe
Her0BU 3aKJbyYI[U U MOXe MI03BATH [p>KaBe YJaHUIle /1a Te Mepe CIIPOBeAY.
OBe Mory 06yxBaTaTH NOTIYH UJIH JleJJMMUYaH NPeKU /| EKOHOMCKHX 0iHOCA
Kao U eJIe3HUUKHUX, Op0JlapCKUX, Ba3JyIIHUX, IOUITAHCKUX, Teserpad-
CKHUX, paJI10 U IPYTUX Cpe/iICTaBa KOMyHUKaIlHja, Te NPEeKU ] IUNIOMATCKUX
oaHoca.” U unan 42: ,,Ako 6u CaBeT 6e36e/JHOCTH GUO MUIIIJbEHA 1a Mepe
npejBubheHe y 4iaHy 41 HUCY J0BOJbHE UJIM CYy Ce TTOKa3aJjie HEMOJeCHUM,
OH MOXX€e CIIPOBECTHU Ba3/1yIIHUM, IOMOPCKUM UJIM KOTTHEHUM CHarama ore-
paldje Koje cy Hy>KHe 3a o/ip>Kakbe UJIM IOHOBHO yCIoCTaBJ/bakbe MehyHa-
poJiHOT MUpa U 6e36eJHOCTU. Te Mepe MOTy 06yXBaTaTU AEMOHCTpAIHje,
0JI0KaAy ¥ JpyTe onepalyje Ba3IyIIHUX, TOMOPCKUX UJIU KOITHEHUX OPY-
»KaHUX CHara Jip>kaBa 4JaHulla YjeaubeHux Haruja.” CaBeT 6e€36eJHOCTH
HHYje KOHBEHT KOjU pacloJiake HeorpaHU4yeHoOM BJiaiihy, Beh je ,Baanga”
(Kelsen, 2008, 276 upa.) jesHe MehyHapo/He opraHu3aliydje 3aCHOBEHe Ha
,Ha4deJly CyBepeHe jeJHAKOCTH CBHX CBOjUX Jp:KaBa 4iaHULA" (4JaH
2,ctaB 1, [loBesbe YH). 3aTo oH HUje oBJaltheH Jja 3aJjupe Y HaJJIEXKHOCTH
3aKOHOJIaBHUX, CY/ICKUX, YIIPAaBHUX U BOjHUX OpraHa noctojehux pxasa.

[Tojam ,,Mepe” IloBeJba je mpey3esa U3 ofpesada 0 caBe3HOj er3eKyuuju
HEeKHX KOHdeJiepalluja Kao U HeMauKor YcTaBa BajMapcke peny6J/uke of,
11. aBrycra 1919. rogune. Taj nojam onpegesuo je 1920-ux Kapa UImur,
JlakJie 3HaTHO Mpe Hero mTo he 6uTH ycBojeHa IloBesba YH (1945.). OH
kaxe (Schmitt, 1928, 248 uz.): , A, 0c06EHOCT CaCTOju Ce y HbeHO] IIUJbHO]j
3aBUCHOCTH O/ KOHKPETHOT CTawa cTBapu. Mepa je lakJie o CBOM MOjMy
CKpO03-HaCKpoO3 Mo/ BJIaJIaBUHOM KJiay3yJe rebus sic stantibus. Hbe3auHo
MepHJIO, TO jeCT caJip>KUHa, IOCTYTAaK U AejcTBO oZipehyjy ce of caydaja
Jl0 CJy4aja IpeMa CTamwy CTBapu. UCTO Kao HU CyJiCKa IIpecyza, He MoXe
HU NIpaBHa HOpMa Jja 6yZie Mepa, ako Ta HOpMa CYIITUHCKH Xohe Jla u3pasu
NpaBHU NPUHLMUI, TO jeCT, Ipe cBera Aa Oy/ie NpaBe/iHa, 10/, BJ1alaBUHOM
npaBHe ujeje. OHa je OH/ia HELITO BHUILIE U HELITO JJPYTO HETO IPUBPEMEHO
pelliere JOHECEHO C 003UPOM Ha CTambe cayyvaja... [pahaHckU 3aKOHUK HUje
Mepa. tberoBu npuHy KNy xohe fa 6y/1y BULIE HO yKa CBPCUCXOJHOCT OIpe-
Jle/beHa TPeHYTHUM cTambeM cTBapu. OBO je HAPOYHUTO jaCHO KO/, Haves1d
MOPOJAUYHOT U HacJeAHOT npaBa.” 3a KesizeHa je cacBUM jacHO Jila Mepe
CaBeTa 6e36eJHOCTH MOT'Y OUTH YIIPaBJ/beHE CAMO POTUB JIPXKaBa, YJIaHUIA
WJIM HedwJlaHU1a YjeaumeHux Haluja; oHe ce MOTY TYMa4MTH UJIM KA0 CaHK-
[1je, WM Kao yucTo nosutudke mepe (Kelsen, 2008, 732 uaa.). U mBajuap-
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CKU IpaBHUK-UHTepHaloHaaucTa ['yrenxajm nuiue (Guggenheim, 11, 317):
,IIpOTUB-paT Koju npey3Me AprKaBa IPOTUB Koje Cy Ipeiy3eTe CaHKIuje
He yCMepaBa ce Ha IPBOM MECTy NPOTUB MehyHapoaHe opraHusanuje Kao
TakBe, Beh MpoTHUB Ap>KaBa YJaHUIA KOje IPUMEBY]jy CaHKLHje. Y ToM ce
cJly4ajy pajiy o paTy y popMasiHOM cMUcTy.”

CaBeT 6e36eHOCTH JJ0HEO je pe3oaynujy 808 ox 22. pebpyapa 1993. kojom
je ocHOBao MebhyHapoaHu cy/ (TpubyHas1) 32 KPpUBUYHO FOHEH€E JINIA O/ 0-
BOPHUX 32 030MJbHA Kplllerha MehyHapogHOT XyMaHUTAPHOT IIpaBa U3Bplile-
HUX Ha TEPUTOPHjU OUBIIIE JyrocaaBuje, a 3. Maja UCTe rOJMHE MPOIKCA0 U
CraTtyT floTuvyHora cyga. To HUje 3710ynoTpe6ba npasa. 3joynoTpeba npasa
MOCTOjU KaJja ce IpaBo UJIH OBJallerwe BPILIU CYNIPOTHO I1MJbY 360T KOTa je
TO MpaBo UJM oBJallhewe ycTaHOBJ/beHO; (B.: Markovitch, 1936, 151 uaz.).
CaBeT 6e36eJHOCTU OU 3/10yIOTPeOUO CBOje oBJalihewme Kajza 6U JOHEO
Mepy YUjU IUJb HUje OipKakbe UJIU TOHOBHO YCIOCTaB/bakbe MehyHapo-
HOora MUpa U 6e36eHOCTH, Hero ¢paBOpU30Bakhe HAOPYKAHUX OOy He-
HUYKUX PpopMalyja y ’bUX0BOj 60pO6U MPOTUB 3aKOHUTHX OPYKAHUX CUJIA
jeZlHe AprKaBe, HITO Ce, yOCTaJIOM, U fioroauso Ha mtety COP Jyrociasuje.
OcHuBame HaBegeHora MehyHaposaHor cysaa (TpubyHasia) MHOTO je Texe
on 3y0ynoTpebe npasa. lbume je CaBeT 6e36eJHOCTH y3ypnupao BJIacT
npekopayuBIIx oBJalhewa Koja cy My faTta y norsaJsby VII [loBesbe YH.
CyieacTBeHO TOMe, HU oBJallhewa HaBeAeHoTra MehyHapoaHora cyaa (Tpu-
OoyHaJs1a) HUCy npaBoBaJbaHa: Ex nihilo nihil nascitur. Jep, ocHuBame JoTHY-
HOra CyJia ¥ IpONUCHBakbe HeroBora cTaTyTa jecy ONIITHU NPaBHU aKTH,
3aKOHU Yy MaTpHjaJIHOM CMHUCJY, U HE Mepe, Koje je MOTOHE, Kao LITO CMO
Buesy, CaBeT 6e36€JHOCTHU jeJUHO OBJalllheH Aa joHocH, 6yAyhu f1a je oH
BJIa/la, a He NapJiaMeHT YjeauweHux Hanuja. Jlasbe, aktu CaBeTa 6e36e-
HOCTH HUCY GUJIM YIIPaBJ/bEHU IPOTUB JIP>KaBa, Kao jeAUHUX aJipecaTa TUX
NMpaBHUX aKaTa, Beh NpoTHUB NojerHAIA, TOTVIABUTO CPIICKe HAallMOHAJI-
HOCTH, C IUJbeM Jia Ce CPICKU Hapo/, MOrpy3HU Mo/, japaM ,HOBOT CBETCKOT
nopeTka”. JexaH on HajBehux ¢usocoda apkaBe U npaa, Exriies Xobec,
Kajke Jla 3J1a Koja HaHece Cy/ YHja je BJIACT y3yplupaHa, HUCy Ka3He, Beh
aKTH HenpujaTes/bcTBa (Hobbes, Leviathan, chap. 28,354 na.). [lpema Tome,
snia Koja je Cyn CaBeta 6e36eJHOCTH OCYAM0, HUCY Ka)KbeHUIY, Beh paTHHU
3ap0o06JbEHUIIH.

CaBpeMeHe peaJiHe YHHje jaBJ/bajy Ce Kao ABO4YJIaHe ¢peJepanuje.

CtunamweM He3aBUCHOCTU BpuTtaHcka UHauja 6usa je mojes/beHa Ha JBe
npxkase, [lakuctan u UHaUjy, koje 13. aBrycTta 1947. Hajupe n06uBajy cTa-
Tyc JOMUHHOHA. [IaKMCTaH je U3pas xke/be OPUTAHCKUX MYCJAMMaHa Ja
CTEKHY 3aceOHYy Ap>KaBy, HO OCHOBHM NIp06JieM HOBe ApXaBe JIexao je y
TOME, LITO CY MyCJUMaHW YUHUIM BENUHCKO CTAHOBHHULITBO HA KpajkheM
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3amnajy 4 KpajibeM UCTOKY 3eMJbe. [lo YcTaBy oz 29. debpyapa 1936. [laku-
CTaH je UCJIaMCKa peny6JiMKa ca ABe deJepasHe jeAUHHIE, 3aaJHUM U
HUctoynum [lakuctaHoM, Koje feJii OKO XUJ/ba4y IeT CTOTUHA KWUJIoMeTapa
mupoka teputopuja Peny6sinke UHauje. OcuM penuruje u Tpuaunuje y
BpeMe 3ajeJHUYKOra >KMBOTa N10/] eHIJIeCKOM BJlalilly, cTaHOBHUKe 3anaj-
Hor ¥ MictouyHor [lakucTaHa HULITA HUje Be3uBaJlo. '0BOpUJIM Cy pa3/Iniu-
THM je3ULMMa Y NpUNAAUJIU pa3JMIMTUM pacama: 3anafHu [lakuctannu
canyHuju cy Upanuuma, Uctounu npactaHoBHuyuMa UHauje. bpoj ctaHoB-
HMKa 61O je NpUOBJIMIKHO jeiHAK y 00a JieJ1a, ajlu [JoK je 3anaaHu [lakuctaH
3ay3umMao 803.940 kBaZjpaTHUX KUJIOMETAPA, AOTJIE je IOBpLIKXHA McToYHOT
[lakuctana focesasia camo 143.998 kBagpaTHux kusoMeTapa. [lo YcraBy of,
1. mapTa 1962. nocTojao je npeJceHUYKH 00JIMK BJIaJlaBUHE (IpeJceTHUK
je Mopao 6UTH MycJMMaH U GUPaH je Ha NeT rolMHa), 10K je 3aKOHOAaBHY
BJIACT BpUIWJIA jefHOAOMHA Hapo/iHa ckynuiThHa, cacTaB/beHa o, o 78
NOCJaHWKA U3 cBake deJiepasiHe je JUHUIIE, C TUM LITO Cy YIPaBy y bUMa
BpILIMJIY T'yBepHepu. busa cy ABa riiaBHa rpaja: Uciamabaz Ha 3amajy, ca
celMLITEM LleHTpaJiHe BJaje, U Jlaka Ha McToky, rae je 3acefasia HapogHa
ckynuTHuHa, CHpoMallTBO Y UCTOYHOM /leJly U XereMOHHUja 3allaZiHoT Jies1a
JI0BeJIU Cy 10 He3aJ0Bo/bcTBa Macay UctouHoM [lakuctany u nobese ABamu
jure 1970. Ha mapJilaMeHTapHUM U360pHMa, Koja je TparkuJa aa ce denepa-
L 1ja npeypesu Tako, LITO he y Ha/lIeXKHOCTH LieHTpaJIHe BJIaCTH OCTaTH
caMo oJ0paHa U CIoJbHU Noca0BU. BiacToapmnu 3anagHor [lakucraHa
HUCY, MehyTHM, 103BOJIUJIU ABaMU JIMTH Jla 06pasyje Bjaly HUTH Jia ce
HapogpHa ckynuTHHa cacTaHe. ABaMHU Jiura [o3uBa HapoJ UCTO4YHe defe-
paJiHe jeJUHUIlEe HA HEMOCJHYIIHOCT U 26. MapTa 1971. nporsamasa TaMo
He3aBucHY Hapogny Peny6sinky Banrnazent. [losnasu go rpahaHckor parta
y Koju ce ymewana Uuauja, u Ucnamcka Peny6iuka 6yie nopaxkeHa. Hecra-
HaK HUcJaMcKe gpeepalivje 03Ha4UoO je peBsacT MHauje Ha UHAHjcKOM
NOTKOHTHHEHTY.

Yecu u CnoBany, iBa CpoJiHa Cyce/icKa Hapo/Jia TOKOM UCTOpHUje 6uJja cy y
cTamwy ,noJiyoJBojeHocTH”: Yecu cy 6un y AycTpujckoM mapcTBy, a Cio-
BallM y Yrapckoj Kpa/beBuHH. Yecu cy TokoM [IpBor cBeTcKor pata 6u/u
Ha CTpaHU AHTaHTe, Koja UM je o6ehasia camMmocTaJIHy Ap:KaBy, A0k cy Cio-
Bally CMaTpaJiy /ja UM je Kao HajMawbHMa I0BOJbHUje fla Uy y3 No6eJHUYKe
Yexe, Hero y3 nopakeHe Mahape. Tako je 1918. HacTaJsia YexocoBadKa Kao
peny6JsrkKa, kojy he YcraB op 29. dpebpyapa 1920. onpesie/IMTH Kao YHU-
TapHY, 1MbepaJsiHy U apJaMeHTapHY JpxaBy. Yecu cy 3aysesn CyneTcky
06J1aCT HAaCTalbeHy HEMAayKUM >KUBJbeM, LITO he JJOBECTU 0 HENOMUPJbU-
BOT HemnpujaTes/bcTBa u3Mehy YexocsoBauke u Xutsnepose Hemauke. Cio-
BauKM ay TOHOMHU3aM, LUTABULIe cerlapaTru3aM, 610 je U a/be IPUCYTaH, ajlu
HearpecuBaH. Yekao je na Heko Tpehu ,ocno60au” CioBauky. Tako, kaza
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je CymeTcka HeMadKa CTpaHKa, ocHOBaHa 1. okTo6pa 1933. noj oKkpubeM
HalMOHAJICOLUjaIuCTUYKe HeMauke, 3aTpakuia ayTOHOMU]jy 3a Cy[eTCKe
HeMue, u C/roBayKka Hapo/iHa CTpaHKa 3alCKaJia je HOTIyHYy ayToHOMHUjy CJio0-
Bauke. Kaja cy MunxeHnckum ciopasdymom o 29. centem6pa 1938. Besnnka
BpuTanuja u ®paHnycka usaaJje YexocsoBauky XuTJaepy, IPUHYAUBIIH je
na ycrtynu CyaeTcky o6sact HeMaukoj, yuMe je YexocsoBauka M3ryouJsia
BeJIMKM [Ie0 CBOje UHAYCTpPUje U jak 00paMbeHU CUCTeM YTBphemwa, TO
Gelle paBHO KanuTyaauujy, C/ioBaudka je 6. okTobpa 1938. mporsiacu.a cBojy
ayToHoMmujy. Kaga cy npegceqHuk Xaxa U MUHUCTAp XBaJIKOBCKU 13. MapTa
1939. nof npyUHYAOM MOTHUCANU NpUcajefUubebe Yenike Hemaukoj kao
JIpoTekTopaTra Yemke u MopaBcke”, cJIoBaYKHM MUHHUCTAp NMpe/iCe/HUK,
pUMOKaTOJUYKH npesaT Tuco, Beh je faH youu Tora 610 Mporyacuo, mno
XU TJIepoBOj 3aM0BeCTH, He3aBUCHOCT Csi0Bavke, Ha1ITo je Cabop y bpaTtuc-
JIaBHY JIoHeo oZiroBapajyhu 3akoH. A 23. mapTa 1939. 3ak/byueH je y bepiuny
yrosop o ,3amTutu” CioBauke Hemaukum Pajxom. Ta ,3amtura” numasna je
I[eHy. YMecCTO pacnyuiTeHe cTape BojcKke o6pa3oBaJa je CiioBauka apMujy
jaumHe oko 25.000 /byu, Koja he KacHHUje, 3ajeJHO ca HEMAYKHUM OpY>KaHUM
CHarama,y4yectBoBaTH y Hanagy Ha [losbcky u CoBjeTcku CaBes.

Y Majy 1945. ocsno6ouna je lipBena apmuja YexocsaoBauky. Bpaheno je
YCTaBHO CTamwe Koje je MocTojasto npe MUHXeHCKOT cropa3dyma. Hemiu cy
npotepaHu u3 CyJileTcKe 06J1aCTU U HbUX0BA UMOBHHA N0/le/beHA J0Ce/be-
HuM Yecuma u CiroBanuma. Pasyme ce fa je u CiioBayka, Kao HeMauKa caBes-
HHI1Ia, MOpaJia J1a ,,3ab6opaBu” cBOjy He3aBUCHOCT. 06pa3oBaHa je KoaJHuIU-
OoHa BJaga U 1946. 6yay oApKaHU U360pHU 3a YCTAaBOTBOPHY CKYNIITHHY.
Ha wumMa je KomyHucTH4YKa napTyja noJsayyuaa 38 oACTO IJ1acoBa, I1a je
eH npBak ['oTBas/ 06pa3oBao HOBY KOAJHUIIMOHY BJAaAy. AJlM, TO KOMY-
HUCTHUMa HHUje 6UJI0 JOBOJHHO /1a Ce JloHece YCTaB Koju 6 3a/10BOJ/baBao
CcaMO HBbHUXOBe UHTepece, na cy 1948. u3BplIUIM ApPKAaBHU yJap KOjUM Cy
13 BJIAJle YA a/bUJIU HEKOMYyHUCTe. YcTaB of 9. maja 1948. nporJsacuo je
YexocJIOBaUKY ApKaBOM HapoAHe AeMoKpaTuje; (O Tom mojmy B.: Kase,
1968, passim). YomnuiTte y3eB, ,Hapo/JiHa JeMOKpaTHja” je Ap>kaBa 1oJ, npo-
TekTOopaToM CoBjeTckor CaBe3a MJIM y CAaBe3HULITBY Ca HbUM, Ca KOMYHHU-
CTHUYKOM WJIM CIMYHOM CTPAHKOM Ha BJIACTH, 6€3 0M03HuLHje, IPU YEMY CY
KOMYHUCTH Ipecsabu Jja 61 CBOjy HU/I€0JI0THjy MOIJIM /Ja HAMETHY CHJIOM,
360r yera cy npuHyheHu aa capabyjy ca, kako ce roBopuJio, ,CHTHOCOI-
CTBEHHUUYKOM cTUxujoM’. ['ecsio coBjeTcKkor conuyjanusma riacu; Ko Huje ¢
HaMa, Taj je NpOTUB Hac. ['ecsio HapoaHe feMoKpaTHyje jecT: Ko HHUje npo-
THB HaC, Taj je c HAaMa. 360pu Mo HOBOM, HAPO/JHO/IEMOKPATCKOM YCTaRYy,
ofpxkaHu 30. Maja UCTe roJlMHeE, IOHEJIU CY KOMYyHUCcTHUMa 89 ofcTo Iia-
coBa M cBa ceguuita y HapogHoj ckynmuTuHU. YcTaBoM of 11. jyna 1960.
Jip>kaBa je nperMeHoBaHa y ,HexocsoBauky Couujanuctuuky Peny6auky”.
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Oz 1957. Ha yesly Jip>kaBe W NapTHje Hajla3u ce KOMyHUCTa ,YBPCTe pykKe”,
AnTowuH HoBoTHU. MebyTuM, y Apyroj nosoBuHU 1960-UX NOTUTUYKU
CHUCTEM NOYMbe /a ce ypyluasa. [I[pBor Maja 1966. fos1a3u 0 CTyAEeHTCKUAX
HeMmupay [lpary. Konrpec Yapy»xema 4exocJ10BauKUX KibM)KEBHUKA OJ|p>KaH
27-29. jyHa 1967. 3axTeBa yKuAame 1eH3ype. A Ha 3acefamwy lleHTpasHOT
komuTeTa KII YexocsoBauke 31. okTob6pa 1967. HaJ00y1aH M XapUu3MaTHYaH
kazgap, Anexkcanzaap /ly64ek, Tpaxku octaBky HoBoTHor. /lesopujeHTHCaHU
HoBoTHHM nokyumaBsa Jja ce oJp>ky loMohy apMuje, ajJlu To caMo yb6p3aBa
HBeroB NoauTUYKHY naj. Ha nuenymy UK KI1 YexocsioBauke ox 2. 10 5. jaHy-
apa 1968. oH 6y/ie cMemeH ca MoJioXKaja NPBOT ceKpeTapa, a YMeCcTO mbera
Ha Taj nmoJioxkaj 6ye usabpan /ly6uek. [louume ,Ilpamko nposiehe”. CBu
ocybeHU y CTa/bMHUCTUYKUM Ipoliecuma 6yay 23. mapTa 1968. pexabuauto-
BaHU. OcUM cTapor npocosjeTckor reHepaJa Jlyasuka CBob6o/e, u3abpaHor
3ampe/iceJHUKA peny6JMKe, CBe K/byuHe QyHKLUje 3ay3uMajy Jy6uekoBu
syau. [locne ykuaama njeH3ype y TaMIIY, Ha paiujy ¥ TeJeBU3Huju 26. jyHa
1968. nounbe jaBHA KPUTHUKA OUPOKPATCKOT U jeTHONAPTUjCKOT PEXUMA.
Jly6ueKkoBa nmapoJia ,colMjaju3Ma ca JbyACKUM JuleM”, noJpa3yMeBaJa je
ocaMocTasbUBambe YexocsoBauKe yHy Tap COLMjaJIUCTUYKOT 6J10Ka, yBohemwe
COLMjaJIMCTUYKe TP>KHULIHE eKOHOMHUje U COLIMjaJIMCTUYKOra BUIlleCTpaHay-
kor cucteMa (Nolte, 1985, 514 up.). Taj npouec 6u npekuHyT 21. aBrycra
1968. okynanujom YexocsoBauke BOjHUM cHaraMa CoBjeTckor CaBesa U Apy-
I'MX COLUjaJIUCTUYKNX 6JIOKOBCKUX 3eMaJba (ocuM PymyHuje). [los1asu cazna
[l0 pa3MUMOUIaXKeHka YeLIKUX U CJI0BaYKUX KOMYHHUCTA. YellKY KOMYHUCTH
MOKYIaBajy /a ¥ 110J, HOBUM yCJIOBUMa OJJp>Ke KYPC jaHyapCcKora IJeHyMa,
CJI0Ba4KM KOMYHUCTH CY, HAIIPOTUB, 38 IOHOBHO yCIIOCTaBJ/bake TBPJe NPo-
coBjeTcke JiuHUje. CACBUM je 3aTO pa3yMJbUBO LITO Ha YeJI0 MAapTHUje, a IOTOM
Y ip>KaBe, 10J1a3U CJI0BaYKM KOMYHUCTUYKH BoDa, ['ycTaB Xycak, Koju cipo-
BO/JIY CMeHe y [1eJIOKYITHOM /Ip>KaBHOM, EKOHOMCKOM U NapTHUjCKOM anaparTy
Y YUCTKY MapTHjCcKOT 4aaHcTBa. CiioBany he noHoBo 6uTu Harpahenu. Ha
50. rogunimbUIly ocHUBamwa YexocsoBauke, 28. okTob6pa 1968. nporsamieHa
je peaepanusanuja YexocsoBauke.

Opn 1. janyapa 1969. 6una je YexocsioBauka ¢pesepaTHBHA COLIMjaTUCTHIKA
peny6JiMKa Koja ce cacToju o yelike Conujanuctudke Peny6sivike u Cio-
Bauke Conujanuctuuke Peny6sinke. CBaka 0J1 (bMX MMaJia je CONICTBEHY
BJiaay U HanonasHo Behe (jegHOOMHY CKynIITHHY, ca 200 mocjaHuKa y
YewmkoM Behy u 150 nocsianuka y CioBaukoM Behy). [loctojana je CaBe3Ha
BJIaJla U ABoAoMHA CaBe3Ha CKYMUITHHA, KOjy YMHE HEeNocpeAHO h3abpaHo
Behe rpabana (ox 200 ysnaHoBa, 157 yenikux u 63 ciioBaukux) v Behe Hapoza
(o4 130 unaHoBa, no 73 yyiaHoBa u3abpanux oj Yemkor u CaoBaukor Hanu-
oHaJsiHOT Beha). CaBe3Ha CKyMIITHHA GUpaJa je npeJice/lHUKA penyObInKe
Ha IleT TOJIMHA, KOju nMeHyje CaBe3Hy BJaAy. Y UCKJ/bYYHUBY HAAJEKHOCT
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caBe3He er3eKyTHUBE CNajaJju Cy HHOCTPAaHH MOCJO0BH, 00paHa, CloJbHA
TProBUHa, cao6pahaj, mourra u TeJleKOMyHHUKaIMje. YCTaB ce 3aCHUBAO Ha
JlBa OCHOBHA HaueJia: jeaHakocTu Yexa u CiioBaka U 3abpaHH Hajriaca-
Bama Mpe/ICTABHUKA je/JHOra Hapo/ia MpeACTaBHUIIMMA ApyTrora Hapoja y
CBUM NMTakUMa U MPUJIKKaMa 0/1 HallMoOHa/JIHora 3Havaja. Camo, o Ycragy,
U Bozieha cHara y ApywITBY U Jip>KaBu 6uia je KoMmyHucTr4ka naprtuja
Yexocs0BauKe, U OHA je MpeJCTaB/baja jeJUHU HHTErPATUBHU YHHHUIALL
Te pesepanuje. OHa Gellle KOPNOPATUBHU BJIa/[aJ1all TUX pPernybInKa.

Kaga je y cinenctBy ,mauinade peposynuje” 30. Hopemo6pa 1989. CaBe3na
CKYNIITHHA yKUHYJa Bojehy yiory KomyHuctudyke naptuje YexocsoBauke,
610 je TO U MOYETaK CKOPOr Kpaja oBe yHUje. CaBe3Ha ckynuTuHA je 20.
anpusa 1990. npernMeHoBaJsa peny6auky y Yewmky u CioBauky Penepa-
TUBHY Peny6.s1uky. A CiioBauko Behe je 17. jyna 1992. nporiacusio He3aBuC-
HocT CJi0BavkKe.

Kaga je 27. anpusia 1992. noHecen Ycras CaBe3He Peny6./inke JyrocaaBuje
Kao 106poBOJbHOT yapyKewa Cpbuje u llpue [ope, ,jyroc/io0BEeHCTBO” Kao
MO3UTUBHO ocehame U UCTOPUjCKa CHATa HUje BUllle TocTojasio. Peny6irike
ynaHule, Cpbuja u lpHa 'opa, nocepoBaJsie cy Kako YHy TpallllbU TaKo U
croJballitb cyBepeHUTeT. [lo . 7. cT. 1, ,Peny6arka 4iaHula, Y OKBUPY
CBOje HaJIJIe?)KHOCTH, MOXKe OJIp>KaBaTH MelhyHapoaHe 0iHOCe, OCHUBATH
COTNCTBeHa Npe/CTaBHULITBA y APYTHUM ApKaBaMa 1 y4JakbUBaTH ce y Mehy-
Hapo/JHY opraHusanujy.” A no ctaBy 2 uctora 4/aHa, ,Peny6uka 4jaHuLa,
Yy OKBUPY CBOje Ha/[JIEXKHOCTH, MOXKe 3aK/by4rMBaTU MehyHapoaHe criopas-
yMe, aJiu He Ha teTy CaBe3He Peny6JinKe JyrociaBuje Ujad Apyre pemny-
6s11ke yiaHule.” [Ipy ToM, CaBe3HU yCTaBHU CY/| HUje UMao oBJlallhebe Aa
vcnutyje MmehyHapoaHe yropope. CP JyrocsaBuja 6u1a je 1a6aBa peasiHa
yHHja. tbeHu opraHu HUCY Y>KMBaJIM HE3aBUCHOCT, Beh cy 6uJii HeKa BpcTa
JIUTIJIOMaTCKUX MPeICTaBHULITABA Byaajyhux ynHuaanay Cpouju u LipHoj
['opu. To jacHo mpeioyaBa cMewUBabe peJiceTHUKA cCaBe3He penyoJinke 1.
jyHa 1993. no ,npekpiajHOM NOCTYNKY”. YCTaBHA NOBeJba Jip>KaBHe 3aje/l-
Hule Cp6uja u UpHa l'opa ox 4. pedbpyapa 2003. 610 je y cTBapu cTe4yajHU
MOCJIOBHUK 3a OHO LLITO je MPeocTaJso 0/ JyrocjaaBuje, Npy YeMy je peJice/-
HUK CTe4ajHOT cy/ja 610 ,BUCOKH NpeJicTaBHUK EBporcke YHuUje 3a 3aje]-
HUYKY CIIOJbHY U 6e306eHOCHY nouTuKy” XaBujep CoJsiaHa.

Kao cy6jekT MmehyHapoaHora npaBa, bocHa u XeplieroBuHa, Te Tako U
Peny6.nka Cpricka, jecTe mpoTeKTOparT. [I[poTekTopaT je ogHOC Hagpehe-
HOCTHU U NTo/ipeheHOCTH /iBejy CYBepeHUX AP>KaBa, p>KaBe 3alITUTHUIIE U
3amtruheHe JipaBe, Te MOIITO Ce PaJiv O CYBEPEHUM Jip>KaBaMa, Ha lbUX0B ce
OJIHOC Y LIeJIMHU TpUMenyje MehyHapoiHo npaBo. [locTojasiu cy Beoma pas-
JIMYUTH 06JIMIU IPOTEKTOpPATa, 6y/yhu fa cTeneH 3aBUCHOCTU y TPOTEK-
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TOpaTy HUKaJa He Mopa 6UTHU UCTU. He yBeK, a/id 06MYHO, ip>KaBa 3aLlTUT-
HU1A, 6yAyhu na 3amTuheHoj pKaBU jeMYd YHYTPALIkbY U CIOJbAllbY
6e36eJHOCT, IP>KU CBOje Opy»KaHe CHare Ha TEPUTOPUjHU 3aliTUheHe JpxaBe,
LITO MOXe Jia [loBeJie [0 BOjHe OKylallMje NOTOWe. 3ay3BparT, 3aliTuhena
Jip>KaBa je Ay>KHa Jla CBOjy CIOJbHY MOJMUTHUKY ycKJaahyje ca cMepHHIIamMa
Jip>kaBe 3alITUTHUIE. 3amTuheHa Jp>kaBa ocTaje $oOpMaJIHO CyBepeHa,
aJly BpLIEHE HbeHOI CyBepeHUTeTa y Behoj UM Mawk0j MepH NpeJia3y Ha
Jp>KaBy 3alITUTHULY; (0 mpoTekTopaTuMa B.: Kunz, 1929, 288 uax., ca
KibHKeBHOLINY).

[IporekTopaT bocHa u XepiieroBuHa Hajcin4HUjU je ,Ciob6oaHoM [pany
Januury” (mosbcku: [mamCk), Koju je noctojao o 1919. 1o 1939. ronune; (B.:
Loening, 1921, 439-473; Siegler, 1991, 299 unz.). 3aTto je Hemoryhe npejcTa-
BUTHU Jla 3aMUCIHoLIMMa JlejTOHCKOra criopa3yMa Huje 610 Mo3HAT paBHU
moJiokaj JlaHura, NoroToBy HITO je Taj M0JI0XKaj 6Mo MOBOJ, 32 U3bUjame
Jpyror cBeTckor paTa. [lo 1918. 6uo je rpax Jlanur y cactaBy Hemaukora
LapcTBa, y KpasbeBuHnu IIpyckoj kao cactaBHOj ApxkaBu Tora llapcTBa, ca
BeJINKOM BeNMHOM HEMauKor, IPeTeKHO IPOTeCTaHTCKOT CTAHOBHHUIITBA,
Y HEe3HATHOM M0JbCKOM M KalllylICKOM MamkUHOM. /laHa 7. okTo6pa 1918.
nporJaiieHa Peny6uivika [losbcka Tpakuia je JlaHIUT, JOYMM CY TaMOLI U
Hemuu 6usn 3a To, /ja BbUXOB I'paji U Jasbe npunaja Hemaukoj, c Tum aa
[Tosbcka nobuje MehyHaposHO 3ajeMUeHe JIyYKe U APUHCKE TIOBJIACTULE Y
weMy. TBopnu Bepcajckor mupoBHor yrosopa oA 28. jyHa 1919. cnoxuau
Cy ce OKoO Hekora ,cpeawer nyTa”. [lo ya. 100 Tor YroBopa, Hemauka ce
oApekJia J/laHnura ca mupom obsamhy y3 wera (1.893 kBaJjpaTHa KuJioMe-
Tpa) y KOpUcT [JIaBHUX CHUJIa CABE3HUUKUX U YAPYKEHUX, C TUM LLITO CY Ce
ysnaHoM 102 uctora YroBopa oBe CuJie o6aBe3aJie a Ha CTeYEHOj 006J1aCTHU
o6pasyjy Cino6ogan 'pan Jannur, koju he 6UTH CTaBJ/bEH MO/ 3aLUTUTY
HApyumrBa Hapoga. [lo/bckoj je mak 3ajeM4yeH KOUMNepujyM Haj JaHiu-
roM, yTBpheH koHBeHLHjoM u3Mehy [losbcke u Jlannura, koja he (mo. us. 104
Bepcajckora Myupa) CTyUTH Ha CHAry y KCTO BpeMe Kazia 6y/ie YyCTaHOBJ/beH
Cno6onnu 'paj, koju he woMe IpeHeTH Ha NOJbCKY BJaAy Boheme CBOjUX
CIOJbHUX NocyoBa. KaMeH cnoTullama 6uja je HeMayka o6Jiact [lomepe-
auja (llommerellen), BesinuuHe 16.386 KBaApaTHUX KUJI0OMeTapa, Kojy je
Bepcajcku MupoBHU yrosop npeHeo Ha [losbcky kao ,Ilosbcku Kopugop”
paau ussacka [lo/bcke Ha MOpe, HO KOjU je MPEKUHYO KOMTHEHY Be3y U3Mehy
Hemauke, [lanuura u Uctoune Ilpycke. Kaga je Hemauka JlokapHCKUM yro-
BopuMa o/, 16. okTob6pa 1923. npusHaJja, noj rapantujom Benuke bpura-
HUje U UTanuje, noctojehe 3anaHe rpaHulle, LITO je YCJAOB/bABAJIO HheH
npujeM y [pymtBo Haposa, oHa ucTouHe rpaHulle yTBpheHe Bepcajckum
MHUpPOM HUje npu3HaJa. llltaBunie, Hemauka je 24. anpusa 1926. 3ak/pyuyunia
y bepsanny yrosop ca CosjeTckuM CaBe3oM, ynpaBJbeH npoTus [lobcke, ,0
MpHUjaTe/bCTBY U HEY TPATHOCTH .
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[To us. 103 Bepcajckor mupoBHoOr yrosopa, YcraB Cino6ogHor 'paga /[las-
nura uspajuhe npeacrtaBHuLM ['pasa ,cnopasymMHo ca [J1aBHMM KoMeca-
pom JIpymiTBa Hapoga”. Taj he YcTaB Takohe 6UTH CTaBJbeH MO/ 3alUTUTY
JpywtBa Hapoga u Mmohu, ciieicTBEHO TOME, Aia Oy/ie MeHAaH CaMo Y3 carJiac-
HocT /lpymrTBa Hapoaa. Taj YcTaB foHeceH je y dopMu 3akoHa 9. nereMbpa
1920. u nocJie carsiacHoctu [ApyurtBa Haposa o6HapooBaH 14. jyHa 1922.
rojjiHe. 3aKOHO/ABHY BJIACT BPILIU CJ1060/JHO Ha YeTUPU FOJjUHE U3abpaHHU
HapogHu cabop, koju 6upa CeHat (BJIaly) cacTaBJ/beHY 0/ IpejceJHUKA
Y ceJlaM IJIaBHUX CeHaTopa jelHaKo Ha 4 roauHe. OBaj YcTaB caZip»u U
oZipea6e Koje ce TU4y ob6aBesa [lanyura npema /Jlpyurrsy Hapoaa. Tako 4.
5 YcTaBa caap:Ku NPOIUC /ia je 32 BOjHE YCTAaHOBE HEOIXO/|HA CAaTJIaCHOCT
JpywrtBa Haposa; 4. 42 o6aBe3yje CeHaT 1a MOAHOCU U3BelITaje [ pymITBy
Hapopa; 4. 49 ycsioB/baBa u3MeHe YcTaBa caryacHoinhy Jpymrtea Hapoaa;
4JI. 72 faje, KoHa4Ho, [[pymTBy Haposa npaBo MCIUTHBakba 3aKOHA KOjH ce
TH4e Ap>KaBsbaHcTBa [paja.

[J1aBHUM KOMecap pellaBao je y IPBOM CTelleHy cliopoBe u3Mehy JlaHuura u
[lo/bcke, ay gpyrom creneny CaseT IpyIuTBa, cacTaBJ/beH OJ Ipe/iICTABHUKA
[JlaBHUX CUJIa CAaBE3HUYKHUX U YAPYKEHUX U 0[] IIpeICTABHUKA YeTUPH]Y
0CTaJIMX 4J1aHoBa [pylTsa.

[J1aBHU KOMecap HUje CMeo Jia ce Mellla Y yHyTpallllkba NUTawa JaHnura.
W y ToM norsiesly jaB/ba ce 6GUTHA pasJ/iMKa y IPaBHOM I0J10Xajy uaMehy
Jannura u npotekTopaTta bocHe u XeprerosrvHe. AHaJIOTOH HEKaJalllbeM
['n1aBHOM KOMecapy, Bucoku npenctaBHuK u3 AHekca 10 JlejToHckor criopas-
yMa jey 4. V Tor AHeKca nmoctaB/beH Yy bocHU U XeplLieroBUHHU Kao ,,KOHAaYHU
ayTOpUTET 3a TyMauewme” /lejTOHCKOT criopa3yMa o [IMBUJIHOM CIPOBOh ey
MUPHOT pellera. Taj KOHAYHU ayTOPUTET 3a TyMademwe, Bucoku npeg-
CTaBHMIY Cy CXBaTaJ/IM Kao oBJjaltheme jay bocHu 1 XeprieroBuHHU loHOCe
NpOIKCe Ca YCTABHOM CHAaroM M M3BpILHe Mepe 6e3 UKaKBe IIpaBHE 3aCHO-
BaHOCTHU. 3a yoOJiMUere OBOT IPOTEKTOpATa 3HavajHa je U oJpes6a YcTaBa
BocHe v XepLieroBrHe 10 K0joj 0/, leBeTOpULe YaHOBa YcTaBHOT cyza buX
Tpojuny uMmenyje [Ilpencennrk EBpornckor cyza 3a Jjbyfcka npasa. [lo ui. |,
cT. 2, AHekca 10 [lejToHCcKOr ciopa3dyMa, Bucoku npejcTaBHUK ce UMEHYje ,y
CKJIaZly ca peJleBaHTHUM pe3oJiylujama CaBeta 6e36eHocTr YH”, foynmM je
['naBHor komecapa CaBeT /IpyuiTBa Hapoa 6upao y cnopasymy ca [lo/bckom
v [lanuurow (Siegler, 1991, 340). [IpotekTopaT JJaHUT 3aCHUBAO Ce, JJaKJIe,
Ha capajy; npoTekTopaT buX 3acHUBaA ce Ha MOTYNHABAY.

Ha koje ce Hay4yHe (MCTOpHUjcKe U TIpaBHe) apryMeHTe Peny6suka Cpricka
MO>Ke 1103BaTH y HAacTojamy JAa usahe u3 cajallmmer, He3aBU/AHOT U HeJ0-
CTOjHOT MPaBHOT MoJI0Xaja’?
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[IpBO, MpOTEKTOpAT, NoCce6HO 3aCHOBAH Ha NOTYHHEHOCTH, NpeBasubhen
je. Hekapna, y ;062 uMIepujaansma, NpOTEKTOPAT Ce YeCTO jaB/bao. bpu-
TAaHCKHU NPOTeKTopaTu 6usu cy: Apranucrtan (og 1879. go 1919.), Erunar
(om 1914. no 1922.), masajcke apxxaBe Kenax, [lepauc, Kerantasn, TpeHraH
u Joxope; Penepanuja Manajckux Jip>kaBa (Federated Malay States), Haume
[lepak, Cesianrop, Herpu, Cem6u.aaH, [laxanr; bputancku CeBepHu bopHeo;
Bpynej; CapaBak; CyataHaT 3aH3ubap; Tonra; CokoTpa; baxpeun; KyBajT;
OmaH (Mackart); Katap; [lupatcka O6ana (gaHac: Yjeguwenu Apancku EMu-
paTtu); byTaH. ®paHIycKu NpoTeKTOpaTU 6UIu cy: AHaM ca TOHKMHTOM
(maHac: BujeTHam); Kam6oia, Jlaoc, TyHuc; Mapoko. /laHac cy To cBe He3a-
BUCHE JIp>KaBe WJIU JIeJIOBU HE3aBUCHUX JIpXKaBa, 0CUM by TaHa, Koju je of
1949. npoTtekTopaT UH Hje U jeaHM npoTeKTOopaT y Asuju. Y EBponu cy
joll MpOTEKTOpaTH [Be MUHHUjaTypHe Jip:kaBe, MoHako U AHJl0pa, aJiu Cy
CKOpPO CaCBUM CaMOCTaJIHe, YiaHULe cy Yjennmwenux Hanuja, v Ha BUX0BO]
TEPUTOPHUjU HEMA CTAL{UOHUPAHUX CTPAHUX BOjCKU.

Jpyro, caMmoBoJbHE 0/JIyKe BrcokornpeacTaBHUKa HUCY HUKAaKBa ,TyMa-
yewa” JlejTOHCKOr criopa3yMa, Beh UM je mpo3upaH LU/b NPUCAjeJUbEHE
Peny6inke Cpncke @egepanuju bocHe u XepuerosrHe, a ynpaBo cpescTBa
3a OCTBapemwe Tora [UJ/ba jaBJ/bajy Ce Kao HajTexa nospeja JlejToHCKOr
MHUPOBHOTI ciopa3yma. OBHM Cy ce CTeKJIM YCJI0BH Ja ce Peny6inka Cprcka
MO’Ke II03BaTU Ha MPaBO HA CaMOOApkKame (Koje YK/byuyje U MpaBo Ha
caMo0/6paHy), Koje joj jeMue MehyHapoiHe HOpMe cTapHje U jade ox JlejToH-
CKOT crIopa3yMa,| To ce NpaBo Peny6srke Cpricke Hajipe caCcTOju Uy TOME,
Jla MO>Ke /1a 3aXTeBa YKU/Aame ycTaHOBe BHUcoKor npeAcTaBHUKA U yjeJHO
npey3Me BJACT TyMadyewa OHUX ofipeJiaba JlejToHCKOr criopa3yMa Koje ce
THU4YY HbeHOoTra MPaBHOT M0JIOXKaja.

HamnokoH, 3HaKOBHUTO je [ia yIIpaBo OHe CHJIe, Koje cy razehu MmehyHaposHo
npaBo, pa3bujasie BulleHaloHaaHy COP JyrocnaBujy, oneT rasehu mebhy-
Hapo/iHO MPaBo, Xohe MOLITO-NOTO Jja OAPIKe Yy XKUBOTY, MaKap U ca rBo3/ie-
HUM NyhKMa, ieo Te JyrocjaBuje, BullleHalMoHaIHY bocHy 1 XeprieroBuHy.
Ho, uctopuja HUje cBeTKOBUHA Ha K0joj npuHIL, KapHeBaJ 3aBapaBa rijefia-
JIMIITE J1a je PHO Yac 6eJ10, a 6eJio yac 1pHo. OHa je, kako 6u pekao theroi,
LTPAHO cyauauITe”, u Ha keMy he bocHy 1 XeprieroBuHy ouur/e Ho cHahu
HCTa cyAOUHA Kao U Jipyre caBpeMeHe peaJiHe YHUje YV BUAY JBOYJIAHUX
denepanuja. Ha 1y ce Mory npuMeHUTHU UCTE PEYH Koje je BesiukHy JlabaH/
rckasao o CaBe3Hoj 3eMsbu Anzacy u JIoTapuHTUjU y BpeMe Ka/Jia ce HaJla-
3uia, o 1871. no 1918. roaune, y cactaBy Hemaukora llapcTsa (Laband, II,
234, moABy4YEeHO y U3BOPHUKY): ,MoXJa ce yIPKOC CBEMY MOKe OpaHUTH
MHUILbeE Aa je Ansac-JloTapyuHruja ApKaBa, 6yayhu J1a je opraHu3oBaHa
Kao AprKaBa U Jia BpLIU cBe QYHKIHje AprKaBe Ha UCTU HAYMH U Y UCTOM
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00HMMYy Kao HEMayKe CaBe3He ApKaBe. AJIY, TOj aJI3aCKO-JI0OTAPHUHTHjCKO)]
Jip>KaBH HeJl0oCTajasia 61 CONCTBEHA /Ip>KaBHA )KMBOTHA CHAra; lheHa BJa/ja-
Jlauka Moh 6uJa 61 y3ajmsbeHa of, Hemaukor llapcTBa; oHa 61 MMaJia caMo
U3IJIe , [ip>KaBe U CII0/ballllbOCTH KOje y3 Taj U3rJjes Uy, aJlu He U IPpaBHO
oBJamhewme caMooipKama; OHa OU 6UJIa Zip>KaBa cJen/beHa 0/ 3aKOHCKUX
naparpada v npemnapupaHa y peTopTH 3aKOHO/IaBCTBA, APKaBHU XOMYH-
KyJIyC nopej 36M/bCKUX Ap>KaBa.”
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LEGAL POSITION OF REPUBLIKA SRPSKA IN BOSNIA AND HERZEGOVINA

Summary

After a short-lived coalition of three ,people’s parties” of the Serbs, Muslims
(Bosniaks) and Croats (the Serbs Democratic Party, the Democratic Action Party,
and the Croatian Democratic Union), the collapse of this coalition on 16 October
1991 marked the beginning of deconstruction of Bosnia and Herzegovina which
had been established as a joint state of those three constituent peoples (nations)
under the rule of the 1974 Constitution of the SFR Yugoslavia (SFRY), within the
administrative boundaries between socialist republics laid down after World War
I by the Anti-Fascist Council for the National Liberation of Yugoslavia (AFCNLY,
serb. AVNOJ). The civil war in Bosnia and Herzegovina (B&H) began in 1992,
which generated the establishment of two sovereign states in B&H: Republika
Srpska, which constituted itself as a sovereign state of the Serbian people by the
Constitution of Republika Srpska (1992), with the aim of being united with other
states of the Serbian people, and the Bosniak-Croat Federation (the Federation of
Bosnia and Herzegovina), which proposed, in the 1994 Framework Agreement on
establishing the B&H Federation, the possibility of establishing a confederation
of the B&H Federation and the Republic of Croatia. Republika Srpska enjoyed
versatile fraternal help of institutions and citizens of the Federal Republic of
Yugoslavia (FRY). The B&H Federation enjoyed the support of Croatia, some
Islamic countries, as well as the United States of America and its NATO satellites.
It is worth noting that the proponents of the AFCNLY boundaries, both among the
Bosnian Serbs and in Serbia (Radoslav Ratkovié, Svetozar Oro, Aleksandar Fira,
Milos Minic, Mﬁatgukovié, Novak Kilibarda, Pero Damjanovic, etc.), sided with the
latter. In such circumstances, the Dayton Peace Agreement was signed in 1995,
which placed Bosnia and Herzegovina under the military and police occupation
of the NATO. Under the 1995 Constitution of Bosnia and Herzegovina, B&H was
proclaimed as a ,democratic state”, comprising two ,entities”, the Federation
of Bosnia and Herzegovina (B&H Federation) and Republika Srpska. From the
outset, the blade of the Dayton Agreement was turned against Republika Srpska.

The legal position of Republika Srpska has two dimensions: constitutional and
international. First, the,,Constitution” of B&H is not a true constitution because
it was not adopted by a true constituent power; only , entities” have been vested
with such original constituent power. Consequently, Bosnia and Herzegovina
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is not a state; stricto sensu, the only states are Republika Srpska and the B&H
Federation as holders of the original state power. Bosnia and Herzegovina cannot
even be regarded as a federal state, given that a federal state must have its
own original sovereignty, and have the prerogatives of a state; in this case, the
holders of sovereignty are exclusively ,entities”. Bosnia and Herzegovina is not
even a confederation, given that confederations are alliances of several formally
independent states associated for the purpose of exercising common political
interests. Thus, nowadays, confederations are the United Nations Organization,
the European Union, and the NATO. History does not recognize confederations
of only two states. Yet, such alliances are real unions, such as B&H. A real union
is an alliance of states that have a common head of state, but they may also
have some common functions. As a rule, real unions used to be unions of two
states: Austria and Hungary, Sweden and Norway, Denmark and Iceland. The
duchies of Saxony, Cobourg and Gotha were the only real union of three states.
Historically, real unions had a monarch as the head of state. However, in legal
science, it is considered that real unions can also have a republican head of
state. Second, in terms of international law, the Dayton Agreement established
a NATO protectorate over Bosnia and Herzegovina, and thus over Republika
Srpska. A protectorate is an agreement between sovereign states (international
treaty) by which the protected state transfers part of its supreme governing
power to the protecting state (or states in case of a collective protectorate),
particularly in the field of defense and foreign affairs. The Dayton Agreement
solutions regarding B& H seem to have been influenced by Articles 100-108 of
the Versailles Peace Treaty of 28 June 1919 regarding the Free City of Danzig
(Gdarisk), where the High Commissioner of the League of Nations was a kind of
a dictator with vast authorities over the city.

The question arises as to what legal options are available to Republika Srpska to
dissolve the bonds of the Dayton Agreement subordination. The first argument is
historical in nature. As a legacy of colonialism, the protectorate has been largely
overcome today. For example, the British protectorates were: Afghanistan,
Egypt, Kuwait, Oman, Malay States, Federal Malay States, Zanzibar; French
protectorates were: Annam, Tonkin, Cambodia, Laos, Tunisia, Morocco. All those
countries became independent. In the present-day Europe, only two countries
have the status of a protectorate: Andorra and Monaco. But, they are almost
completely independent, and there are no foreign armies or police there. Both
of them are members of the United Nations. In Asia, in terms of foreign affairs,
only Bhutan is a protectorate of India (formerly Great Britain), but Bhutan is
also a member of the United Nations. The second argument is a positive law
argument concerning the right to secession, which is related to the right to
terminate international agreements. The right to secede is not allowed, unless
it is expressly or tacitly stipulated by an international treaty. However, if the
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survival of a member state of an international legal alliance is threatened, a
state can withdraw from that alliance due to the fact that the international
agreement is impossible to execute.

Keywords: Republika Srpska, Federation of Bosnia and Herzegovina, Bosnia
and Herzegovina, Dayton Peace Agreement, real union, protectorate.
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and Government Employees. The aim of the paper is to examine to what
extent civil servants in the Republic of Croatia in selected government
bodies believe that they have the rights guaranteed by the Civil Servants
Act. The main hypothesis of the paper is that civil servants are adequately
provided with the rights prescribed by the Civil Servants Act. The
empirical research was conducted within the framework of selected
government bodies. The sample of respondents consists of 139 civil
servants from various government bodies. The research results were
processed by using descriptive statistics and should contribute to the
development of administrative science in three ways: by providing a
theoretical analysis of the terminological definition of the concept of civil
servants and stating their key rights, conducting empirical research and
presenting the collected results, and presenting the conclusions which
should contribute to the possible development of civil service relations
in the Republic Croatia.

Keywords: civil servants, civil servants’ rights, Civil Servants Act,
Collective Agreement for Civil Servants and Governmental Employees
(Croatia).

1. Introduction

The paper is based on the analysis of civil servants’ rights in the Republic of
Croatia. These rights are prescribed by the Civil Servants Act (CSA)®, inclu-
ding: the right to work in suitable working conditions, the right to salary
and other material rights, the right to equal treatment and equal opportu-
nities for career advancement, the right to protection against unjustified
transfer or removal from the workplace, the right to stand for election and
the right to petition (Articles 9-14 CSA). These rights served as the basis for
the authors’ empirical research on the civil servants’ status at the level of
the Republic of Croatia.

The paper presents the results of empirical research conducted among civil
servants in the Republic of Croatia. The authors put forward the key hypothe-
sis: Civil servants are adequately provided with the rights prescribed by the
Civil Servants Act. The aim of the paper is to examine to what extent civil
servants in selected government bodies believe that they have the rights gua-
ranteed by the Civil Servants Act. The authors’ contribution to administrative
science is reflected in the chapters that lay the theoretical foundation, present

SThe Civil Servants Act (Zakon o drZavnim sluzbenicima), Official Gazette, No. 92/05,
140/05, 142/06, 77/07, 107/07, 27/08, 34/11, 49/11, 150/11, 34/12, 49/12, 37/13, 38/13,
01/15,138/15,61/17,70/19,98/19, 141/22.
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the research methodology, present the results obtained from the implemen-
tation of the research, and draw conclusions related to the content analysis.

2. Theoretical background

At the very beginning of this part of the paper, we will refer to the defini-
tion of the civil service system by Pusi¢, who defines it as “a complete set
of logically connected categories into which workplaces, i.e. administrative
officers, are classified according to predetermined criteria, which are the
basis for their remuneration and the framework for movement in service”
(Pusi¢, 2002: 213). Such a system consists of certain sub-systems, such as:
classification, salary and career progression system. Marceti¢ provides a
comparative overview of civil service systems and analysis of these systems
in three groups of countries: Western European, Anglo-Saxon and post-soci-
alist European countries. She states that many countries have special offi-
cial legislation that regulates status issues and the work of public servants,
primarily narrower categories of civil servants, and notes that the reach of
official regulations is different; in some cases, they regulate all relations
related to civil service, while in other cases they supplement the general
labour legislation. She also points out that, as a rule, only those employees
of administrative organizations who are assigned specific public duties and
powers are considered subjects of civil service legislation; but, in some cases,
civil service legislation covers all employees within certain government or
administrative organizations (Marceti¢, 2015: 34). Itis important to highlight
the so-called understanding of administrative service as a privilege or bene-
fit, which is often used by individuals who perform public service and have
certain benefits, primarily material ones, and a more favourable status than
other members of the community (Marceti¢, 2005: 123). Most countries strive
to make their administration systems more responsive to political decisions
and to the needs of citizens through a stronger focus on performance, which
implies decentralization of managerial decision-making, focus on individual
responsibility and performance of leading managers (Marceti¢, 2007: 199).

The basic legislative acts governing the structure and functions of the Cro-
atian government administration are: a) the Government Administration
System Act (GAS Act)®, which regulates the government administration
system, general rules, government administration bodies, management of
bodies, officials, tasks performed by government administration bodies and
other bodies and legal entities to which these tasks are entrusted, etc.; b)
the Organization and Scope of Government Administration Bodies Act (GAB

¢The Government Administration System Act (Zakon o sustavu drzavne uprave), Official
Gazette RC, no. 66/19

47



LIIPABO U [IPYIITBEHE BPEJHOCTU” | 2023

Act) 7, which establishes government administration bodies and determi-
nes the scope of their activities as a broadly defined area that a particular
government administration body is in charge of. Kopri¢ et al. (2021) point
out that these two legislative acts are complementary; the GAS Act sets the
outlines and basic rules applicable to the entire system, while the GAB Act
fills in the contours for specific organizations (government administration
bodies) and their areas of work that maintain both tradition and the prio-
rities of a specific political authority (Kopri¢, Marceti¢, Musa, Pulabi¢, Lali¢
Novak, 2021: 179).

As stated by Omejec (2006), in Croatian legislation, it is necessary to distin-
guish between two groups of civil servants. The Civil Servants’ Act stipulates
that civil servants are primarily persons who are employed in government
bodies (as a regular occupation) to perform professional tasks within the
scope of these bodies as determined by the Constitution, the law or other
regulations adopted on the basis of the Constitution and the law (Article 3(2)
CSA). Yet, this Actis not limited only to that category of persons employed in
government bodies; Article 3(3) CSA stipulates that civil servants and persons
who perform IT tasks, general and administrative tasks, planning, material-
financial and accounting tasks. and other similar tasks at government bodies
are also civil servants (Omejec, 2006: 49).

The government administration in the Republic of Croatia consists of two
types of bodies: ministries and government administrative organizations.
As the central administrative bodies of political power, they are the main
mechanism for implementing the policy of the Government of the Republic
of Croatia. All government administration bodies are subject to detailed
regulation of their internal organization, personnel issues, financial respon-
sibility and conduct, and legal responsibility for decision-making. Ministries
are bodies that implement, coordinate and monitor the implementation of
policies and regulations in a certain area, while government administrative
organizations have the role of specialized expert organizations in certain
highly specialized areas (Kopri¢ et al, 2021: 179-180).

The basic principles and rules on the operation of government administra-
tion are contained in the Government Administration System Act (GAS Act),
as well as in the Constitution of the Republic of Croatia.® Thus, Article 114 of
the Croatian Constitution stipulates that the organization and tasks of the
state administration and the way they are carried out are regulated by law,

”The Government Administration Bodies Act (Zakon o ustrojstvu i djelokrugu tijela
drzavne uprave), Official Gazette RC, 85/20, 21/23.

8The Constitution of the Republic of Croatia, Official Gazette No. 56/90, 135/97, 08/98,
113/00, 124/00, 28/01, 41/01, 55/01, 76/10, 85/10, 05/14.
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and that certain tasks of government administration can be entrusted by
law to bodies of local and regional self-government units and to legal entities
that have public powers. Article 114 also stipulates that the status of civil
servants and the labour law status of government employees is regulated by
the law and other regulations.

The legislative acts that regulate the civil servants’ rights are the Civil Ser-
vants Act (CSA) as a lex specialis, and the Labour Act (LA)® as a lex generalis.
These rights are additionally regulated by the Collective Agreement for Civil
Servants and Government Employees.'°

As determined by the Civil Servants Act (CSA), civil servants have the fun-
damental rights,

1. the right to work in appropriate conditions,
2. the right to salary and other material rights,
3. the right to equal treatment and equal career progression opportunities,

4. the right to protection against unjustified transfer or removal from the
workplace,

5. the right to stand for elections,
6. the right to petition,
7. the right to protection of an official who reports suspected corruption.

The enlisted civil servants’ rights are presented in Figure 1 (below), and
used by the authors of this paper to create the survey questionnaire for the
purposes of empirical research.
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Figure 1. Civil servants’ rights under the Civil Servants Act (Croatia)

THERIGHT TO
WORKIN
APPROPRIATE
CONDITIONS

THE RIGHT TO
PROTECTION OF THERIGHT TO
AN OFFICIAL WHO PAY AND OTHER
REPORTS MATERIAL
SUSPECTED RIGHTS
CORRUPTION

CIVIL

SERVANTS’

RIGHTS L

TREATMENT AND
EQUAL CAREER
PROGRESSION
OPPORTUNITIES

THE RIGHT TO
PROTECTION
THERIGHT TO AGAINST
STAND FOR UNJUSTIFIED
ELECTIONS TRANSFER OR
REMOVAL FROM
THE WORKPLACE

Source: The graph was made by the authors on the basis of the Civil Servants
Act (Croatia).

3. Research methodology

In order to verify the research hypothesis, a survey questionnaire was dis-
tributed to the research sample of 139 civil servants. Given that the survey
included civil servants employed in administrative bodies in the Republic of
Croatia, we consider the sample to be representative and relevant for obta-
ining a realistic picture of the application of the fundamental rights of civil
servants and the possibilities for improving their status.

For the purpose of empirical research, a survey questionnaire was prepared,
including general information about the respondents and specific statements.
The statements were devised on the basis of the rights of civil servants listed
in the Croatian Civil Servants Act. A five-point Likert scale was used in the
questionnaire: 1 - I strongly disagree; 2 - I mostly disagree; 3 - [ neither
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agree nor disagree; 4 - | mostly agree; 5 - I strongly agree. The questionna-
ires were distributed by email and by personal contact of the researchers.
Here, itis important to point out that a significant number of students atten-
ding the Specialist Graduate Professional Study in Public Administration are
civil servants who were asked by e-mail to fill out the questionnaire and to
forward it to their colleagues who are also civil servants. The research was
conducted during March 2023.

4. Research results

This part of the paper presents the results of the empirical research. The
first four questions of the survey questionnaire were general questions rela-
ted to the respondent’s gender, the highest level of education completed, the
respondent’s status (in terms of fixed-term or permanent employment), and
length of service at a certain organization. The second part of the survey que-
stionnaire included specific statements derived from the Civil Servants Act.

Graph 1. A summary of respondents by gender

1. State your gender:
138 responses

@ male
@ female
@ |do not wish to state

Source: the authors

The conducted research included civil servants only (not government
employees); 52.2% of respondents were female and almost 48% were male.
For the analysis of the research results, it is interesting to point out that the
survey questionnaire was answered by an almost equal number of female
and male respondents.
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Graph 2. A summary of respondents according to the highest level of com-
pleted education

2. Mark the highest level in your education:
139 responses

@ Secondary School Education

@ Undergraduate University Study Programme

® Graduate University Study Programme; Specialist
Graduate Study Programme

@ Postgraduate Specialist Study Programme

@ Postgraduate Doctoral Study Programme

3N,7%

Source: the authors

When asked about the highestlevel of education completed, the results show
that 40.3% of respondents have completed a university graduate study pro-
gramme or professional specialist graduate study programme, 31.7% have
completed secondary education, while 23.7% have completed university
undergraduate/professional study programme.

Graph 3. A summary of respondents according to employment status (fixed-
term or permanent employment)

3. Mark your status:
137 responses

@ Fixed-term employment contract
@® Permanent employment

Source: the authors

Out of the total number of respondents, more than 91% are employed on the
permanent basis, while almost 9% of them are employed on a fixed-term
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basis. This distribution of answers is expected, considering that the Civil
Servants Act provides for fixed-term employment as an exception, in pre-
cisely prescribed situations: for performing temporary jobs or jobs whose
scope has temporarily increased, and to replace an employee who has been
absent for a long time (Article 61 CSA).

Graph 4. A summary of respondents according to length of service

4. What is your length of employment?

138 responses

® 1-5years

® 5-10years

® 10-20 years

@ 20 years and more

Source: the authors

The largest number of respondents (34.1%) have been employed at the res-
pective government organization for 20 years or more; 32.6% have been
employed for 10-20 years, 16.7% have been employed for 5-10 year, and
16.7% have been employed for 1-5 years.

Graph 5. A summary of respondents’ views on the necessary organizational
and technical working conditions

5. Civil servants have the necessary organisational and technical requirements for performing
activities in accordance with the principles and work standards required in state service at their
disposal.

139 responses

| completely disagree

| mostly disagree

I neither agree nor disagree
| mostly agree

| completely agree

Source: the authors
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When asked about the necessary organizational and technical working con-
ditions, the respondents answered as follows: 40.3% mostly agree with the
statement that civil servants are provided with the necessary organizatio-
nal and technical working conditions in which they will be able to perform
tasks in accordance with principles and standards of work required in the
civil service; 27.3% of respondents neither agree nor disagree with the sta-
tement, while 24.5% mostly disagree with the statement.

Graph 6. A summary of respondents’ attitudes on ensuring healthy working
conditions

6. Civil servants work in healthy work conditions without any unnecessary health or safety risks.
139 responses

| completely disagree

I mostly disagree

| neither agree nor disagree
| mostly agree

| completely agree

oevee

Source: the authors

When asked about healthy working conditions, the respondents answered
as follows: 41.7% of respondents mostly agree that they are provided with
healthy working conditions, without being exposed to circumstances that
could endanger their health or safety; 25.9% neither agree nor disagree with
the statement, 20.1% mostly disagree with the statement, while 9.4% stron-
gly disagree with the statement.
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Graph 7. A summary of respondents’ attitudes on ensuring the protection of
physical and moral integrity

7. Civil servants have the protection of physical and moral integrity while performing their official
duties.
139 responses

| completely disagree

| mostly disagree

| neither agree nor disagree
| mostly agree

| completely agree

Source: the authors

When asked about the protection of their physical and moral integrity, the
respondents replied as follows: 30.9% neither agree nor disagree with the
statement, 28.1% mostly agree, 22.3% mostly disagree, while 14.4% stron-
gly disagree with the statement.

Graph 8. A summary of respondents’ attitudes on exercising the right to
equal pay for equal work

8. Civil servants have the right to equal pay for equal work, which means the work of equal value
regardless the type of contract (state service fixed-term contract, probation period etc.).
138 responses

| completely disagree

| mostly disagree

| neither agree nor disagree
| mostly agree

| completely agree

Source: the authors

When asked whether civil servants exercise the right to equal pay for equal
work, the respondents provided the following answers: 34.8% believe that
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they are mostly guaranteed equal pay for equal work, 21.7% mostly disagree
with the statement, 15.9% strongly disagree, 15.2% strongly agree, while
12.3% neither agree nor disagree with the statement.

Graph 9. A summary of respondents’ attitudes on the regulation of their
rights by the collective agreement

9. The collective agreement prescribes material and other rights of civil servants.
139 responses

| completely disagree

| mostly disagree

| neither agree nor disagree
| mostly agree

| completely agree

Source: the authors

Regarding the statement that the civil servants’ material and other rights
are adequately regulated by the Collective Agreement, the respondents pro-
vided the following answers: 43.9% mostly agree with the statement, 23.7%
neither agree nor disagree with the statement, 15.1% mostly disagree with
the statement, 10.1% strongly agree with statement, while 7.2% strongly
disagree with the statement.

Graph 10. A summary of respondents’ attitudes on fair and equal treatment
by superiors

10. The head of the state body | work for as well as other superior employees treat me fairly and
equally as all the other civil servants regardless my professional development, rewards and legal

protection.
139 responses
@ | completely disagree
@ | mostly disagree
@ I neither agree nor disagree
@ | mostly agree
@ | completely agree

\6_5%
8%

Source: the authors
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The largest number of respondents (37.4%) mostly agree that the heads of
government bodies and superior servants treat all civil servants fairly and
equally, 18% mostly disagree with the statement, 17.3% neither agree nor
disagree with the statement, 16.5% strongly disagree with the statement,
while 10.8% strongly agree with the statement.

Graph 11. A summary of respondents’ attitudes on respecting the dignity
of civil servants

11. The head of the state body | work for, and all the other superior officials respect the dignity of
public servants.
139 responses

@ | completely disagree

@ | mostly disagree

@ | neither agree nor disagree
@ | mostly agree

@ | completely agree

Source: the authors

Respondents had different answers to the statement regarding respect for
the dignity of civil servants by the head of a government body or superior
officials: 41% of respondents mostly agree with the statement, 25.2% neither
agree nor disagree with the statement, 16.5% strongly agree with the sta-
tement, while 13.7% mostly disagree with the statement.

Graph 12. A summary of respondents’ attitudes on the right to career advan-
cement and professional development through training

12. Civil servants have the right to professionally grow and develop through professional
development courses, further education and similar.
139 responses

| completely disagree

| mostly disagree

| neither agree nor disagree
| mostly agree

| completely agree

Source: the authors
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When asked whether they have the right to career progression and other
forms of professional development, the respondents provided different
answers: 28.8% of respondents mostly agree with the statement, 22.3%
mostly disagree, 21.6% neither agree nor disagree, 17.3% strongly disagree,
while 10.1% strongly agree with the statement.

Graph 13. A summary of respondents’ attitudes on protection against any
unjustified or unnecessary transfer or removal from the workplace

13. Civil servants have the protection against any unjustified or unnecessary transfer or removal from
their work position.
138 responses

| completely disagree

| mostly disagree

| neither agree nor disagree
| mostly agree

| completely agree

18,1%

Source: the authors

Are civil servants protected against unjustified or unnecessary transfer
and against removal from the workplace? This question generated diverse
answers: 34.1% of respondents mostly agree with the statement, 24.6%
neither agree nor disagree, 18.1% mostly disagree, 15.9% strongly disagree,
while 7.2% strongly agree with the stated statement.

Graph 14. A summary of respondents’ attitudes on the possibility of retur-
ning to the same or other work positions similar to those they previously
held in cases of using special leaves

14, In cases when civil servants use special leaves prescribed by regulations, they return to the same
or similar work positions they had previously occupied.
139 responses

| completely disagree

I mostly disagree

| neither agree nor disagree
I mostly agree

| completely agree

Source: the authors
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Of the total number of respondents, 56.8% of respondents mostly agree
that there is a possibility of returning to the same or another position simi-
lar to the one previously held in case of using a special leave, 22.3% neither
agree nor disagree with the statement, while 15.1% strongly agree with the
statement.

Graph 15. A summary of respondents’ attitudes on opportunities to stand
for state and local elections

15. Civil servants do not have any problems when running for positions in state or local elections.
137 responses

| completely disagree

I mostly disagree

I neither agree nor disagree
I mostly agree

| completely agree

Source: the authors

More than half of the respondents (50.4%) neither agree nor disagree with
the statement that civil servants have no problems to stand for state and
local elections, 19% strongly disagree this statement, 16.8% mostly agrees,
while 8% mostly disagree with the stated statement.

Graph 16. A summary of respondents’ attitudes on the impact of their right
to choose a political orientation and express opinions during the election
campaign on their professional status and advancement

16. Political orientation and opinions expressed during election campaigns do not in any way

influence the status and professional advancement in state service after the elections.
139 responses

| completely disagree

I mostly disagree

I neither agree nor disagree
| mostly agree

| completely agree

Source: the authors
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In response to the statement that political orientation and opinion expre-
ssed during the election campaign do not affect their professional status and
advancement in the civil service after the elections, the respondents offered
the following answers: 36.7% of respondents neither agree nor disagree with
the statement, 22.3% mostly disagree with the statement, 20.1% mostly
agree with the statement, while 18% strongly disagree with the statement.

Graph 17. Asummary of respondents’ attitudes on political affiliation of civil
servants

17. Political orientation of civil servants does not influence their work performance and it is not the
reason for non-compliance of regulations or not following the instructions of superior state officials.
139 responses

| completely disagree

| mostly disagree

| neither agree nor disagree
I mostly agree

| completely agree

o000

Source: the authors

In response to the statement that political affiliation does not affect the
orderly performance of a civil servant’s duties and cannot be a reason for
non-compliance with regulations, lawful orders and instructions issued by
superior officials, the respondents provided varied answers: 32.4% neither
agree nor disagree with the statement, 25.2% mostly agree, 15.8% stron-
gly disagree, 15.1% mostly disagree. while 11, 5% strongly agree with the
statement.
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Graph 18. A summary of respondents’ attitudes on the possibility of making
proposals in connection with exercising rights from the civil service,
submitting petitions and complaints

18. Civil servants are allowed to make propositions regarding the implementation of their rights in

state service, to make requests and complaints to which they are to receive a response.
139 responses

@ | completely disagree
@ | mostly disagree
I neither agree nor disagree
@ | mostly agree
@ | completely agree

Source: the authors

Regarding the statement that a civil servant has the right to make proposals
regarding the exercise of rights related the civil service, to submit requests,
petitions and complaints, and to receive a response to them, the respondents
provided the following answers: 30.2% of respondents neither agree nor
disagree with the statement, 28.8% mostly agree, 15.1% mostly disagree,
13.7% strongly agree, while 12.2% strongly disagree with the statement.

5. Discussion and conclusion

Pusi¢ (2002) highlighted several basic tasks of government administra-
tion. Among these tasks are: to ensure stable government; to regulate basic
social processes; to provide services and goods that serve to satisfy citi-
zens’ interests; to assume responsibility for the citizens’ minimum material
and social security; to prevent damage to the natural environment (Pusi¢,
2002: 108). In order for the administration to be able to fulfil its tasks, it is
necessary for civil servants to be motivated and dedicated to their service,
which is achieved by providing special rights to civil servants. These rights
shall guarantee a certain security to civil servants, whereby the civil service
shall retain its special status and ensure the employment of quality experts
of various profiles.

The conducted research examined the attitudes and opinions of civil servants
regarding the extent to which the guaranteed rights are exercised in reality.
Unlike typical surveys on respondents’ attitudes and opinions (which exa-
mine various factors and issues, such as: how familiar the respondents are
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with the topic, how motivated and honest they are, etc.), all respondents in
this research are very well aware of their rights, they exercise them every
day and it is realistic to expect that they have personal opinions on the level
of their implementation. Therefore, the frequency of response 3 on the Likert
scale (neither agree nor disagree) is particularly interesting for analysis. Res-
pondents give this answer when they do not have their position and opinion
on a certain issue, do not have enough information on that issue, or when
they do not want to clearly express their position and opinion. In the con-
ducted research, out of 14 questions related to the exercise of civil servants’
rights, only 2 questions had less than 20% frequency of answer 3 (question
8 related to equal pay for equal work and question 10 regarding equal tre-
atment by superiors in cases of remuneration and career progression). On
the other hand, three questions related to the political rights of civil servants
(questions 15, 16 and 17) show a very high frequency of answer 3, especially
to question 15 containing a statement that civil servants do not have pro-
blems to stand for state and local elections, where this frequency is as high
as 50.4%. These results require further analysis. It may be assumed that one
of the possible reasons for such response frequency is the civil servants’ fear
of giving truthful answers. If we sum up the respondents’ answers 1, 2 and 3
(from strongly disagree to neither agree nor disagree), we see that a minority
of civil servants agree with these statements (22.6% of respondents agree
with statement 15; 23% of them agree with statement 16; and 36.7% of them
agree with statement 17). Therefore, it is obvious that there are certain pro-
blems related to exercising civil servants’ right to stand for elections. These
results should serve as a starting point for additional research.

On the other hand, more that 50% of all civil servants agreed with the pro-
posed statements (answers 4 and 5 - mostly agree or strongly agree) in only
4 questions. These are questions relating to material rights (50% of res-
pondents agreed with statement 8 that civil servants are paid equally for
equal work, and 54% of them agreed with statement 9 that civil servants’
rights are adequately regulated by the collective agreement), respect for
the dignity of civil servants (57.5% of respondent agree with statement 11),
and the possibility of returning to the positions they previously held after a
leave, where the highest percentage of agreement was recorded (a total of
71.9% of respondents agreed with statement 14). Such answers lead to the
conclusion that the civil service is still considered relatively safe in terms
of exercising civil servants’ material rights and protection against various
forms of harassment.

Referring to the initial hypothesis that “Civil servants are adequately provi-
ded with the rights prescribed by the Civil Servants Act”, it may be conclu-
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ded that the research results have not confirmed the initial hypothesis in
terms of exercising civil servants’ rights to stand for elections. We can say
that the hypothesis has been confirmed only in terms of the statements
related to the civil servants’ material rights and legal protection (by filing
requests and complaints); for all other questions, it is not possible to say with
certainty whether the hypothesis was confirmed or not. Here, we empha-
size once again the very large dispersion in the answers to all questions,
i.e. the absence of a uniform opinion on the questions asked. Why is there a
very high frequency of answer 3 (neither agree nor disagree), to more than
85% of the statements when the respondents were asked to provide a res-
ponse about something very familiar and important to them? The research
was conducted by independent researchers in line with the ethical research
standards (voluntary participation, informed consent, respect for privacy,
confidentiality of collected data, etc.). Yet, in their oral comments about the
final research results, quite a few of respondents noted that they were hesi-
tant to honestly respond to the questionnaire.

In the end, in order to ensure the effective exercise of civil servants’ rights
in the Republic of Croatia, the authors believe that it would be necessary to
undertake the following measures:

e create a strategic document that would be the basic guideline for deci-
sion-making by relevant actors at the national, local and regional level,

e enable civil servants to receive additional professional training,

¢ provide civil servants with adequate education (by financing/co-finan-
cing costs),

e provide equal opportunities for career advancement,

¢ enable fair and objective evaluation of civil servants,

e work on improving interpersonal relations among civil servants,

o foster an adequate organizational culture in administrative bodies,
e design an adequate organizational structure,

e supervisetheperformanceandworkresultsinaparticularorganization.
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IIpodp. dp Bopuc bakoma,

PedosHu npogpecop,

IIpasHu pakyamem, Ceeyuuruwme ”J. J. Strossmayer”
y Ocujexky,

IIpocp. dp Jenena Jlyjmosuh boyka,

BanpedHu npogpecop,

IIpasHu ¢pakyamem, Ceeyuuruwme ”J. J. Strossmayer”
y Ocujexky,

JAanujeaa Pomuh, yHus. cney. adMuH. ny6.i.,

Buwiu npedasau,

Beneyuuauwme Jlasocaae Pyscuuka y Bykosapy,
Penybauka Xpsamcka

TEME/bHA IIPABA /IP?KABHHUX C/1Y KBEHUKA Y PEIIYBJ/IMLH XPBATCKO]
- (HE)MOIr'YRHOCTH 3A IIO60/bIIAKHE C/1Y KBEHHYKOI CTATYCA

Pe3ume

Y pady ce aHaausupajy memesoHa npasa OpHABHUX CAYHCOEHUKA, 0coba
Koje y OpaiasHuUM mujeauma Kao pedogumo 3aHUMAare 06a8/bajy noca08e
u3 djes1okpyea mux mujeaa, a ymepheHux YcmagoM, 3aKOHOM UauU Opy2um
nponucuma 0oHeceHUM Ha memesby Yemaea u 3akoHa. Ta cy npasa pedom:
npaeo Ha pad y NpuKAadHUM ygjemuma, Npago Ha niahy u dpyea mamepujaiHa
npasa, npaso Ha jedHako nocmynarse U jedHake mozyhHocmu Hanpedosarsa,
npaso Ha 3awmumy o0 HeonpagdaHoz npemjewmaja uau yo0a,bera ¢ padHoz
Mjecma, npago Ha KaHOuduparbe Ha u3bopuma me npaso Ha npedcmasky.
TemesbHU nponuc KojuMm cy pe2yaupaHa HageodeHa npasd je 3aKoH 0 OpHCABHUM
CAYHCObEHUYUMA KAo J1eX cneyuaauc, a 3aKkoH o pady npumjeryje ce Kao ex
2eHepaauc. Hcma npasa pezyaupana cy dodamHo u KonekmugHum y2080pom
3a dpoicasHe cayxcbeHuKe u HamjewmeHuke. Ljuse pada je ucnumamu y kojoj
Mjepu dpacasHu cayxcbeHuyu y Penybauyu Xpeamckoj y 00abpaHum opicasHuM
mujeauma cmampajy da cy um ocu2ypaHa npasa 3a2apaHmupaHa 3aKOHOM
0 dpicasHuM cayxcbeHuyuma. Inasna xunomesa pada aaacu: /JpxcasHum
CAYHCOeHUYUMA HA A0eK8AMAaH HAYUH 0CU2ypasajy ce npasa nponucaHa 3aKkoHoM
0 OpacasHuM cayxcbeHuyuma. Emnupujcko ucmpascusarse npogedeHo je y
oKeupy 0dabpaHux dpxicasHux mujeaa. Y3opaxk ucnumanuka 4uHu 139 dpscasHux
CAYHCOEHUKA U3 pasaudumux opxcasHux mujeaa. Pesyamamu ucmpasxcusarsa
obpaheHu cy deckpunmugHOM CMAMUCMUKOM U mpebajy NocAyxcumu pas3eojy
Hayke 0 ynpasu u3 mpujy y2/108a: meopujckoM aHaAU30M MepMUHOI0WKO2
odpebherba nojma dpicasHux cayxcbeHuka me Hagoherem HUX08UX K/bYYHUX
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npasa, npoged6oM emMnupujckoe UcCmpaxcusaroa me NPuUKA3oM pesysamama
ucmpaxcuearba ¢ UsHowlereM 3aK/ayvaka Koju 6u mpebaau nocayicumu
Mmozyhem paseojy cayxcbeHuukux odHoca y Penybauyu Xpeamckoj.

KyuHe pujeuu: dpscasHu cayxicbeHuyu, npasa 0prHcasHux cAyHcbeHukda, 3aKoH
0 dpacasHum cayxicbeHuyuma, KosekmusHu y2080p 3a OpicasHe CAYHCOEHUKe
U HamjewmeHuke.



Ap Apazosby6 Toduh,’ UDK: 35 057.34:349.2](497.5)
PedosHu npogpecop,

HHcmumym 3a mehyHapodHy noaumuky u npuepedy,

Beoepad,

Peny6auka Cp6uja

I7IOBAJIHE /IPYIITBEHE BPE/IHOCTH Y IIPABY ! KHBOTHE
CPEJIUHE H IIPABY MHTI'PALIHJA (I JE CY ,,EKOJIOLIKH"
MUIT'PAHTH?)

Ancmpaxkm: [lumarse y3poka u noc1eduya muzpayuja Koje ce Ha pas-
JAu4Ume HaYUHe noge3yjy ca NPOMEHAMA y HCUBOMHO] cpedUHU U KAu-
MAMCKUM NpoMeHaMma (,,eko0wke Muzpayuje’, ,KAaumamcke mMuzpa-
yuje“) 3aokynsa cee gehy nascry cmpyuHe jasHocmu. Ilosaosxcaj oge
Kamezopuje MuzpaHama npedmem je pacnpasa o0 2.106a/1H02, NPEKO
pe2uoHaiHoz2 0 HAYUOHA/AHOZ HUBOA. Y aumepamypu ce y2/1a8HOM Ha-
2/1auasa 2106aaHU Kapakmep NnpoMeHa y #HU80MHOj cCpedUuHU U KAUMU,
¢ jeOHe cmpaHe, u Mu2payuja u3a3eaHux 08aK8UM NPoOMeHaMma, ¢ dpyze
cmpaHe. HcmospemeHo, uecmo ce ykasyje u Ha 6e36edHOCHe acnekme
08UX Npo6/ieMa, Kao U npasHuHe y nocmojehum 2s106a1HuUM mehyHa-
POOHUM U YHYymMpawruM u3eopuma npasa (00 npobaema y degpuHu-
cary U Keaugukayuju 0o 0meopeHux numared Koja ce muvy 3aumume
ose kamezopuje muepanama). Ljuse pada je cazaedasarbe nocmojehux
HOpMamMuBHUX OK8UpPA U Mo2yhHOcmu 3a yHanpeherse pe2yaucarsa Mu-
2payuja koje Hacmajy ycied pas/o2a Koju ce mu4y #ugomHe cpeduHe
(u kKaumamckux npomeHa). 3a my cepxy uchumyje ce hocmojaree 3ajeo-
HUYKUX e/leMeHama npasda i#ueomHe cpeduHe U npasd Muzpayuja Ha
HUB0Y KOHYEeNYUjCKUX 0CHO8a dae npasHe obsacmu. ¥ mom cmucay ce
pasmampajy eseMmeHmu npenumarea dge obs1acmu hpasd. 3a 0CHO8Y
aHaJuse cy y3emu mehyHapodHU y2080pu y 061acmu HU80MHe cpeduHe
(u kaumamckux npomeHa), 00HOCHO MehyHapodHU y2080pu y ob.aacmu
Muepayuja, Kao u yHympauitbu nponucu dpxcasa Jyzoucmoute Egpone
(Cpbuja, Xpeamcka, l]pra l'opa, bocHa u XepyezosuHa) y ogum obaacmu-
Ma. Caznedasa ce u cadpacaj ,[106a1H02 002080pa 3a cueypHe, ypedHe U
pedosHe muepayuje” (2018) u [o6aaHoz nakma 3a Hu8omHy cpeduHy

ld.todic@diplomacy.bg.ac.rs
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(2018). Pazamampa ce cmas da je npensaumarse npasa H#uUeomHe cpe-
duHe u npasa muepayuja mozyhe npamumu Ha onwmu HaAYUH HA HUBOY
KOHYenyujcKux eJiemMmeHama yuje ocHoge npedcmas/vbajy /yodcka npasa.
Mehymum, Hedocmajy jacHe u KOHKpemHe HopMe Koje 6u omozyhu.e
pezyaucarse no/10xcaja MuzpaHama Koju mo nocmajy 3602 npomeHa y
JHCUBOMHOJ CpeQUHU.

K/by4He peum: scugomHa cpeduHa, Kaumamcke npomeHe, muzpayuje,
»eKoJI0WKe" Muzpayuje, KOHYyenyujcke ocHoge, npuHyunu, mehyHapoo-
HU y2080pu, /bydCcKa npasa, yHympawreu nponucu, Cpéuja, lJpna I'opa,
BocHa u XepyezosuHa, Xpsamcka.

1.YBog

PacnpaBa o cucTeMy BpeIHOCTH, aKO Ce O lbeMy MO>Ke TOBOPUTH, UMa CBOje
yTeMeJbelbe Y Pa3/JIMUMTUM acneKTuMa QyHKLHMOHUCAkhaA JPYIITBEHUX
3ajeHUIIA HA JIOKAJIHOM, HallMOHAJIHOM MJIH I7106a/1HOM HUBOY. [los1a3u ce
0/l IpeINOCTABKE /]a Ce KOXe31ja CBAKOT PyLITBA 3aCHUBA HA CUCTEMY Bpe/i-
HOCTH U oJip>kaBa ra (Kiss, Shelton, 2007, 13). Mehynapoauu nopejak (6e3
0631pa KaKko KOHKpeTHHje JleGuHHUCAIH OBaj 10jaM) moJipa3yMeBa oapeheH
CHUCTEM 3ajeJHUYKUX BPeJJHOCTH YMjU KOPEHHU JIeXKe Y CarylaCHOCTH 4Jia-
HOBa MehyHapo/iHe 3ajeJJHUIE O MUHUMaJHUM BpeJJTHOCHUM eJieMeHTHUMa
Koje je NoTpe6HO (0XkKeJ/bHO, HYXKHO, UT/L) NOIITOBAaTH. [locTojake U cTambe
CaBpeMeHOr MpaBa »KHUBOTHE CpeJIUHEe MPEeTIOCTaB/ba OCTOjalbe ejieMe-
HaTa BPeJJHOCTH OKO KOjHUX MOCTOjU CarJlacHOCT MehyHapo/He 3ajeIHULle
Y Koje Cy Ha crielfudrYaH HAUMHH a/lallTUPAHU 3a IOTpebe I[U/beBa caBpe-
MeHe MOJIMTHKe y 06J1aCTH )KUBOTHe cpeJHe. TOKOM HEKOJIMKO JlelleHHja
CBOTa pa3Boja MehyHapOHO NMPaBO KUBOTHE CpPeJUHE jaCHO je U3HEAPHUJIO
oZipeheHe MOjMOBHE KaTeropuje Koje oapakaBajy ¢pua030dpCcKU moraes u
u/beBe MehyHapoiHe 3aje/JHHUIIE Y 0BOj 06J1aCTH. Y CBe aKTYeJHUjUM pac-
NpaBaMa O IpoMeHaMa y *KMBOTHOj CpeIMHU BHILlEe NHUTakba M0CTaje CBe
HarjalleHdje npeJMeT MoCe6HOT UHTEepPeCcoBakba HayyHe U CTPYYHeE jaB-
HOCTH. M3ryiefla Aa Ha4YWH caryelaBamba y3poKa U nocJjejulia caBpeMe-
HUX MUTpalluja, Koje ce Ha pa3/IMuuTe HauuHEe [10Be3yjy ca MpoMeHaMma y
>)KMBOTHOj CpeIMHY, TIOKa3yje [1a 0BO MU Take NMa TeHJJeHIUjy 1a IpepacTe
y IWTake Koje MMa HaryalleH MyJATUAUCIUIIJIMHAPHU 3Hauaj. [I[pakTUyan
MOTeHIMjaJs Mpob6JeMa KOju NPOUCTHUYY U3 MUTpallUja ycjae  NIpoMeHa y
»)KMBOTHOj Cpe/IUHU YECTO Ce carje/laBa Y KOHTEKCTY 6e36eJHOCHUX MPo-
6s1eMa yHyTap Noje/JMHUX ApKaBa u/uau uaMmelhy fpxaBa, perMoHaHO UJIU
rio6anHo (Krieger, et.al, 2020). Y ocHOBM 0BaKBUX IIPUCTYIIA JIexKe POLeHe
0 eKOHOMCKHM I'y6H1IMMa KOjUMa CY U3JI0KEHU [10je JUHU PETUOHH UJIU T10je-
JIMHA4YHe Jip>KaBe 360r MUTrpalyja CTAHOBHUIITBA ycJie[ 030M/bHUX U Har-
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JIUX IPOMEHA Y >KUBOTHOJj CPEAMHY, 3aTUM yCJe]| pa3JIMYUTHUX IJIeJUIITa Y
norjeAy ekcnjoaTalyje NpUpPoJHUX pecypca (Hajuemrhe BOJHUX pecypca,
pyZAa), Kao ¥ yTHLaja Ha OAHOCe JpKaBa Koje Cy jaKo 3aBUCHE 0/ eKCI1J10a-
Taluje NojeJMHUX pecypca, uTA. Jleo noctojehe nutepaType je gocaeHO
nocseheH pasMaTpambHMa Koja Cy IoBe3aHa ca yBepemweM Jia Cy ocjaeuie
KJIMMaTCKUX IPOMeHa JMPEKTHO WU UHJUPEKTHO JoNpUHeie (U AONpH-
HOCe) MUTPallMOHUM TOKOBHUMA, yCMepaBajyhy CTAHOBHUILITBO U3 YTPOXKe-
HUX [IOZpyYja y IpaBLy Tparamwa 3a 60/bUM ycaoBUMa xkHuBoTa (McLeman,
2013). Ha TuM ocHOBaMa ce IPEeUCIUTYjy N0CTOojeh HOpMaTUBHU OKBUPH
1paBa XKMBOTHE CpeJiHe U IpaMa MUrpanuja.

C npyre cTpaHe, MehyHapoJHO IpaBO MUTPaliyja je, 3HAa4ajHUM JleJIOM pas-
BHMjaHO Kpo3 NnoTpebe NnojeAMHAYHUX ApKaBa U MehyHapoHe 3ajefHULEe
y LleJIMHU Jia Ce YTBpJile MUHMMAJIHU CTaHJapAU 3alITUTe cieqUPUIHNX
KaTerpouja MurpaHarta. OBo oroToBo Kajia ce OHU Habhy y cuTyalLujama
KOje IIpe/ICTaB/bajy NPeTHY 32 bUXOB XXUBOT U cyo60oay. [lepuog I cBeTckor
paTa 1 HakoH Il cBeTcKoOT paTa je JaBao MHOLUTBO [10BO/1a 3a [Ipe/ly3UMatbe
pas/IMYMTUX Mepa 3alUTUTE }KPTaBa IPUCUIHUX MUTpaLidja. Y MehyBpeMeHy
Cy pa3Jio3U NojaBe NPUCUIHUX MUTpPaLHja KOjU Cy 3aCHOBAaHU Ha paTHUM
OKOJIHOCTHMA M0YeJIH Jja ce mpensuhy ca HeKUM HOBUM popMaMa NpUcuJie
Y yTPO’KaBamka OCHOBHUX BPEJHOCTH.

Y 0BOM pajly ce UCIIMTYje NOCTOjakbe TayaKa NpelnJruTamba JBe 06J1acTu
MehyHapoaHor npaBa: MehyHapoor npaBa :KHUBOTHe cpeJiuHe U MehyHa-
poaHor npaBa murpanuja. Ha oziBojeH HauuH ce ucnutyje ga v MmehyHa-
pPOJZIHO NPaBO KMUBOTHE CpeJiHe CaJip>KU peJieBaHTHe Ha3HaKe 0 MUTpa-
[MjaMa CTAaHOBHUIITBA, OJHOCHO Jia U MehyHapoHO mpaBo MUTpalHja
CaZip>kM Ha3HaKe Koje Cy peJieBaHTHe 3a 06J1aCT »KUBOTHe cpeuHe. [1o
HMCTOM KpUTEPUjyMY Ce, Y 0[lBOjeHM Jiesly YJIaHKa UCIIUTYje CTame OCHOB-
HUX YHYTpalllkbUX NIponuca Ap:xaBa Jyrouctoute EBpone (Cp6uja, XpBaTcka,
lpnHa 'opa, BocHa u XepueropuHa) y 06/1acTH >KUBOTHE CpeiiHE, OJJTHOCHO
MUrpanyja. Pasmartpa ce Tesa fja HeMa JUPEeKTHUX HOPMaTUBHHUX Be3a U
ynyhuBawa Ha Murpauuje (y gesy Koju ce 0JHOCH Ha IIponuce y 06J1acTH
>)KMBOTHE CpeJiluHe), OJJTHOCHO XUBOTHY cpeuHY (y Zely KOju ce 0JHOCU
Ha Mpornuce y 06J1aCTH MUTpaliyja) v Aa je 3ajeJHUYKA OCHOBA 06e 06Jia-
CTH NpaBa 0/] 3Hayaja 3a ,eK0JIOIIKe" MUT'paliije KOHLENT JbYACKUX NpaBa.
Y TOM cMHCJIy U pa3BOj MeXaHHW3aMa 3alITHUTe ,eKOJIOMKKUX" MUTpaHaTa
M3rJIe/1ajy CyoueHH ca 6pojHuM M3a3oBUMa npeTxoHor kapaktepa (HRC,
2018, UN, 2018b).
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2. MebyHapoaHo npaBo

2.1. MehyHapodHo npaso cusomHe cpeduHe u muzpayuje

Pa3BujaHoO cKOpO BH1lIe 0/ jeJHOT BeKa, Me))yHapoAHO IpaBo *KUBOTHeE Cpe-
JIMHE je CBOje OCHOBHO HOPMATHUBHO IoJbe oZpehuBaJio, npe cBera, cnpam
ca3Hama 0 NOTpebH J1a ce YOBEKOBO OKPY Keke YUYMHU 6e36eJHUM U orpa-
HUYU PaZJMKaJHOCT NPOMeEHA Y )KUBOTHOj cpeuHu.? Tek y mocsie1i0j pasu
pa3Boja y4MHbeHU Cy U3BECHU NOKY1Iaju y NpaBLy NpollXpenha HOpMaTHUB-
HOT OKBHpA TaKO LITO Ce NpeAMeT 3allTUTe Be3yje 3a IKUpe BPeJHOCTH.
Wnak, Ha mpBU norJie]] U 6e3 Moce6HOT AOKa3uBamwha, MOTJIO 6 ce pehu aa
MehyHapo/JHO MpaBo »KUBOTHE CPe/IMHE HEMA 32 CBOj IPeIMET peryaucama
NYTakba Koja 61 Moryia GUTH O HeloCpeJHOT 3Hayaja 3a 3alUTUTY KpTaBa
NPUCUIHUX MUT'PaliMja CTAHOBHULITBA, OCUM aKO Ce 32 KpUTEPHUjyM NpoLieHe
He y3MY LIMPHU LIM/beBU N0jeJUHHUX Meh)yHapoJHHUX YToBOpa. 3a pa3JiUuKYy 0/
NMTamba Koja ce 0ZJHOCe Ha MUTpaLUje AuBJbe payHe U GJIope, Koje Cy Ha pas-
JIMYUTe HauuHe Beh yro o6yxBaheHe 3alITUTOM Yy OKBUPY HOpMHU MehyHa-
pOJiHOT NpaBa, 3alITUTA CTAHOBHUILITBA M MUTI'paHaTa (caMma 1o cebu) HUje
Jlocersia TakaB HUBO Makibe. Bulile je ynHUIana koje 6u Tpebasio y3eTu y
063Up NpH NOKYLIajy 06jallbemha TAKBOT CTakba CTBapu. MehyTum, netasb-
HUja aHaJIM3a K/byYHUX HOPMU MehyHapo/iHOr NpaBa »KMBOTHE CpeJiuHe
(nmpe cBera MehyHapoHUX yroBopa y 06J1acTH )KUBOTHE Cpe/IMHE) YKa3yje
Ha To Zia 64 3Ha4yajaH 6poj U3Bopa NpaBay 0Boj 06J1aCTH MOrao 6UTH, MaKkap
[10 U3BECHE Mepe, peJieBaHTaH U 3a o/jpel)eHe OKOJIHOCTH KOje ce TU4Y CTamba
’KUBOTHe cpeinHe. [IpyTOM 61 Tpebasio UMaTH y BUAY /ia Ce CTabe XKUBOTHE
cpeJiHe U Haj3HaYajHUjU Np06JIeMH ¥ 06J1aCTH )KUBOTHE CpeJJUHe pa3Jiv-
YUTO NEepPLUIIUPAjy Kao MOoryhu y3poK yrpoxaBaka >XMBOTA U 3/paBJba
CTAaHOBHMUILTBA, 0JHOCHO Y3POK NPUCUJIHHUX IOMepPamka CTAHOBHUIITBA. To
3aBUCH 0/1 6pOjHUX OKOJIHOCTHU. UMajyhu y BUAy JOCTUTHY TH HUBO pasBoja
MehyHapoAHOTr YTOBOPHOT NpaBa y 06J1aCTH >KUBOTHE CpeiMHe, MOIJIO 6U
ce rOBOPUTH 0 HEKOJIMKO Npo6JieMa yHUBEP3aJHOT (MJIU CKOpPO YHUBep3aJl-
HOT KapakTepa), T.j. Aa cy npuxBaheHU Kao Npo6JieMu y 06J1aCTH )KUBOTHE
cpeauHe ryio6aJiHoOT (M/U/u peruoHaJsiHor) 3Havaja (Toauh, 2018). TakBuUM
64 ce Ha pa3/IMYUT HAYMH, U 6e3 MoCe6HOr JJoKa3uBakba, MOIJIM CMaTPaTH:
KJIMMaTCKe IIpOMeHe, 3alTUTAa 6UOAUBEP3UTETA, YIIpaB/bakbe OTA0M
Y OMIACHUM XeMHUKaJiijaMa, 3alITUTa 3eMJbUIITA, 3alITUTA U YIIPaB/batbe
BOJIHMM pecypcuMa, JiesepTuduKanuja, MHAYCTPUjCKU aKLIUAEHTH UTA.
Tako, ako 3a npumMep yamMeMo kjauMaTtcke npomeHe (I0M, 2018), Tpebaso
64 UCIUTATH Ha KOjU HA4MH ce MehyHapoAHU YyTOBOPH y 06/1aCTH KJIMMAT-
CKHUX IPOMeHa OZHOCe NpeMa MUTawky MUrpanyja cTaHoBHUIITBA. OBJe
64 Tpebasio UMATH Yy BUJY Y YHMIbEHUILY Jla KJIMMaTCKe IpOMeHe Ha HEeKH

20Baj geo TekcTa je, y3 oapeheHa npusarohasama, npeyset u3: Toauh, [1. (2019, 9).
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HauMH CUCTEeMaTU3Yjy CBe K/by4yHe pobeMe y 06J1aCTH )KUBOTHE CpeJjHe
Y pa3Boja Ha jeiHOM MecTy. OgMax ce Moxke youruTH Aa OKBHpPHA KOHBEH-
uuvja YH o npomenu kaume (1992) He caapxu nocebHe ofipeibe Koje 6U ce
eKCIIMIUTHO OJIHOCUJIe HA MUTpallydje CTAaHOBHUIITBA. Tek Criopa3ym U3
[Tapu3a o npoMenu kauMe (2015) y cBojoj mpeamMOyiu caZip>ku oApeaoy y
K0joj ce cnoMumby ,MUrpanTu” (Buuie o Cnopasymy y Toauh, 2016). Kon-
CcTaTyje ce Aa CTpaHe yroBopHulle ,yBuhajy“ fa cy KaMMaTcKe IpoMeHe
3ajeHUYKA GpUra YOBEYaHCTBA U ,,/Ia, TPUJIMKOM NIpely3MMatha aKIjuja 3a
peliaBamwe npobseMa NpoMeHe KJauMe", Tpeba Aa ,IOUITYjy U IPOMOBUILY
JbY/ICKA MpaBa, IpaBo Ha 3/1paBJ/be, IpaBa ay TOXTOHUX HAPO/a, JOKAJTHUX
3ajeJIHUIA, MUspaHama, fietie, 0co6a ca UHBAJTUUTETOM U YTPOKEHUX JbY/H,
Kao U IPaBo Ha Pa3Boj, pO/IHY paBHONPABHOCT, OCHAXKHMBabe XKeHa U Mehy-
reHepanujcKy jeAHakocT.”® [mosByKao ayTop].

JlakJie, Be3a MocpeiCTBOM JbYACKHUX ITpaBa NpeCcTaB/ba OMUITH OJrOBOP HA
npo6JieMe Y )KUBOTHOj CPeJMHU U N0jaBy NPUCUJIHUX MUTpalHja CTAHOB-
HULITBA. Y ToM cMucay U Haupt [1o6asiHOTr nakTa 3a )KMBOTHY CpeJJUHY
(2017) y cBOjoj mpeaMbyJiu KOHCTATYje /ia Cy ,CTPaHe OBOT NaKTa [...] CBecHe
noTpe6be 3a MOIITOBakEM, yHaNIpehemheM U MOLITOBakhEM lbUXOBUX 00aBe3a
KOje ce TUYY JbYACKUX NIPaBa, [paBa Ha 3/jpaBJ/be, IpaBa U 3Hamwa JJoOMOpPo-
JlAQYKMX Hapo/Aa, IOKaJIHUX 3ajeJHULA, MUuepaHama, Aele, ocoba ca UHBaJIU-
JIUTETOM K 0c00a Yy palbUBOj CUTYAIUjH, IO/ (bUXOBOM jYPUCAUKITHjOM [...] "
[moaBykao ayTop] (UN, 2018a; Draft Global Pact for the Environment, 2017;
Aguila & Vifiuales, 2019). Kpo3 aBajeceTak 4jiaHoBa oBor MehyHapoaHor
JIOKyMeHTa pa3pabyjy ce ocHOBHe H/Jeje ayTopa TaKo IITO Ce NMPOIUCYjy
OCHOBHH IPUHLUIIU CaBPEMEHOT NTpaBa ®KUBOTHE Cpe/iHe (IpaBo Ha 3/ipaBy
»KUBOTHY CpeJIHHY, 06aBe3a [y KHe NaKibe IpeMa )KUBOTHOj CpeJUHU, UHTe-
rpaiyja v oip>KMBH pa3Boj, MehyreHepainujcka jeJHaKOCT, IpeBEHIH]a, Ipe-
JIOCTPOXKHOCT, 06aBe3a peMe/jMjalikje )KUBOTHe CpeJiiHe, 3arahuBay-naha,
npaBo Ha uHopMaluje, yyeurhe jaBHOCTH, IPUCTYN NPaBAU Y 06J1aCTH
»)KMBOTHE CpeJIMHE, yJIora 06pa3oBama U 00yKe, yHanpehemwe uctpakupamwa
Y MHOBAIlWja, yJIora HeIPKaBHUX aKTepa U CyOHAIMOHAJHHUX CybjeKaTa,
ob6aBe3a capaje, IPUHIUI He-perpecuje, 3aliTUTA XKUBOTHE CpeiUHe y
Opy>aHUM CYKOOMMa U pa3JIMYUTOCT HALlUOHAJHUX CUTYal1ja).

2.2. MehyHapoOdHO u36e21u4Ko npaso u #CueomHa cpeduHa

Kaja ce roBopu o MehyHapoZHOM NpaBy 0O/ 3Ha4aja 3a MUTrpalidje 06UYHO
ce, HajIpe, pacnpansba o AoMmeTuMa KonseHiuje YH o craTycy usbersnuna

3 Anuneja 11. npeam6yJie Cnopasyma us [apusa, Ca. asactuk PC - MehyHapooHu yzosopu,
4/17.

*Anuneja 9. npeam6ysie HanpTa rsio6aiHOT MakTa 3a XKUBOTHY CPEIUHY.
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(1951) ca [IpoTokosioM (1967). [IpuToM ce y 1MTepaTypH, Koja ce 6aBu Mehy-
HapOHONPAaBHMUM aCleKTHMa 3alUTUTe )KPTaBa MU paLidja YUju Cy y3poLu
y npo6JieMuMa y 06J1aCTH )KUBOTHE Cpe/iMHe, Hajuelnhe yKa3yje Ha HEJO-
peudeHocT noctojehux n3Bopa MehyHapoZHOT IpaBa Koju 3a CBOj OCHOBHHU
npeAMeT peryjavdcama UMajy 3allTUTY KpTaBa MPUCUJIHUX MUTpalidja.
Ykasyje ce U Ha UyubeHHUIY Aa je KouBeHMja YH o cTtaTycy usberauna
(1951) noHeTa npe BUllle O lIe3/l€CET rO/IMHA a [la Cy IPOMeHe Y )KUBOTHO]
Cpe/IHU YCJIOBJbeHE, Ipe CBera KJMMaTCKHUM TPOMeHaMa N0CTaJie CyBUllle
O4UTIJIeIHE TEK Y KACHUjeM BpeMeHCKoM epuoay (Berchin, etal.,, 2017). Ha
OKOJIHOCTH y KojuMa je ycBojeHa KoHBeHIUja o cTaTycy usbersnuna (1951)
Y, CXOJJHO TOMe, Ha NOTpeby NpeuCUTHBAKba pelllekha Koja OHa CaJIPXKH,
yka3yje Behu 6poj ayTopa (Arulanantham, 2000, 12 et. c.). [loacehamo, ksa-
CHYHOM MebhyHapoJHoNpaBHOM JAebUHHUIIMjOM NIOjMa ,U36erane” 06MYHO
ce cMaTpa oHa JlebuHUIMja caZip>kaHa y 4. 1 KoHBeHIIUje o cTtaTycy usber-
auna (1951), nonymwena [IpoTokosiom o ctaTycy usbersnuna (1967). Y oBom
yyaHy KoHBeH1uje npomnucyje ce fa he ce u3pas ,usberauna“ ,IpuMembUBaTH
Ha CBaKo JuIe: [...] Koje ce, ycaen norahaja Hactaaux npe 1. janyapa 1951.
roguHe v 60jehu ce onpaBaaHo Aa he 6UTHU MporoweHo 360T CBOje pace, CBoje
Bepe, CBOje HallMOHAJIHOCTH, CBOje NNPUIIaJHOCTU HEKOj COLUjaJIHOj TpyIIU
WJIA CBOjUX MOJIMTUYKHX MUIILJbeha, Hal)e M3BaH 3eMJbe YHje JIPKaB/baHCTBO
OHO MMa U KOje He KeJIU UJIY, 300T Tora cTpaxa, Hehe Jja TpaXu 3alITUTY Te
3eMsbe. OBOMe Tpeba J10/1aTH U OKOJIHOCTHU Ka/[a JIKIle HeMa JIPKaBJbaHCTBO
a HaJla3u ce U3BaH 3eMJbe Y K0joj je MMaJio CBOje CTAaJIHO MeCTO GopaBKa
na ycJjeJ; onucaHux gorabhaja, He MOXKe UJIH, 300T CTpaxa, He XKeJIH /ia ce Y
by BpaTu.“ Jlak/ie, HabpajaHU OCHOBU Nporamwaka U CTpax oJi NoBpaTKa
y Ap>KaBy rZie UMa CTaJIHU 60paBakK Cy K/bYUYHU eJleMeHTH JlebUHULHje.
OBakBa fepuHHULHja ce cMaTpa OCHOBOM 3a 6pojHe MpobJieMe Y OKYILIajy
Jla ce ,KJIMMAaTCKe u3berunie” u u36ersulie y Be3u ca )KUBOTHOM CPEeJUHOM
KJIacuPUKYjy Kao ,u306eryiunie”y ckaay ca MehyHapoaHUM IpaBoM. Tpu o
NeT 0OCHOBA M3HeTHUX Y 4J. 1 (paca, Bepa U MOJIMTHYKO MULIJbEth€e) He OU Tpe-
6aJio a 3aXTeBajy A0AAaTHO TyMauemwe. YumbeHHUIa 1a 4eCTO MOCTOjU (MU
MO’Ke /Ia TOCTOj1) 3Ha4ajHO NpeKJianamwe u3Mehy net HaBeJeHUX OCHOBA U3
KonBeH1uje He 6U TpebaJio Jja loBejie /0 3a6yHe. [lojeAUHIU MOTY 10KH-
BETHU WJIM Ce IJIAIKUTH Mporakhama U3 Bulle Mehycob6Ho nmoBe3aHUX pas-
Jiora HabpojaHux y KouBeHuju. Takobe, jegaH pasJior 3a nporamate, Ha
npuMep eTHUYKA MPUNAAHOCT MOje/IUHIIA, MOXKe MOTHACTH MO/, BUIIE O/
je/THOT OCHOBAQ, Tj. MO>Ke OMTU MTOBE3aHAa Ca PAcOM U HallMOHaHOCTH. Huje-
JlaH 0/l OBUX IPMMepa HU Ha KOjU HAYMH He yMakyje HUTU IIOHULITaBa Be3y
M3Mehy nporamarma 0/ KOjer ce CTpaxyje U kberoBe OCHOBE. YOINILITEHO ce
cMaTpa ia HpUIHUCaHe UK TPETIOCTaB/beHE OCHOBE, MJIM caMa MOJUTHUIKA
HEeYTPaJJIHOCT, MOTY YNHUTH OCHOBY U36ersindkor 3axTtena (Azil, 2017). Anu
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r/ie Cy y oBOj eUHULUjH Y3POLU IOMepatba CTAHOBHULITBA KOjU Ce MOTY
MOBEe3aTH Ca >KUBOTHOM CpelJMUHOM?

[Jlo6asiHU OTOBOP 3a CUTYPHE, ypeaHe U peZjoBHe murpanuje (2018) na
HEKOJIMKO MeCTa yKasyje Ha nmpoMeHe y »kUBoTHOj cpeaunu (UN, 2019).
Y peny Koju ce 0JHOCHU Ha U UJb 6p. 2 (MUHUMHU3Upake HEraTUBHUX YTH-
1jaja ¥ CTPYKTYpPHUX PpaKTOpa KOjU IPHMOPABajy by Ja HANYCTe JIP>KaBy
MopeKJia) OCTBapHUBakhe I[UJbeBA Ce MOCeOHO pa3pabhyje kajja ce oJHOCH Ha
NpUPOJIHE KaTacTpode, HeraTUBHE YTHUIIAje KIUMATCKHUX IPOMEHA U Jlerpa-
Jlallyjy )KUBOTHe cpeJiuHe. /IpxkaBe cy ce o6aBe3aJie ia CTBOpe ,10BOJbHE
NOJINTUYKE, EKOHOMCKE, COLMjaJIHe U eKOJIOLIKe YCJI0Be 3a JbyJie Ja BoJe
MHpaH, IPOAYKTHUBAH U OJIP>KUB XKUBOT y CBOjOj 3eMJbH U [Jla UCIIYHE CBOje
JINYHe aclupalnyje, ICTOBPEMEHO OCUTI'ypaBajyhu Aa ux o4aj U cBe JioLlyje
OKpY>Kelbe He IPUMOpajy Aa Tpake Cpe/iCTBa 3a )KMBOT Ha [pyTrMM MeCTUMa
Ny TeM UperyJapHuX MUrpaluja.“ Y HacTaBKy ce yKa3yje Ha noTpeby oGe-
36ebema npumMeHe AreHjie 3a oapxKuBU pa3Boj 2030 u Apyrux nocrojehux
JlOKyMeHaTa. Y JieJly KOju ce OJJHOCHU Ha KJIMMaTCcKe poMeHe [Ji06aiHU
Jlorosop nozceha Ha cBpxy U uusbeBe [loBesbe YH 1 HarsiamaBa 3Havaj rJio-
6aJIHMX JJOKYMeHaTa KOjU ce 0JJHOCe Ha Jby/ICKa IpaBa U JpyruX peseBaHT-
HUX MehyHapoHUX JOKYMeHaTa, yKJ/by4yjyhu 1 KoHBeHIUje MehyHaposHe
opraHu3anuje 3a murpanuje, CeH/jlau OKBUP 3a CMakbekbe PU3MKa 0/] KaTa-
ctpoda, AreHy 3a oapkuBH pa3Boj 2030, uta. Ox MmehyHapoJHUX yroBopa
y 06J1aCcTH XXHUBOTHe cpeauHe, ocuM OKBUpPHe KOHBeHIMje YH o mpoMeHu
kauMe U CriopasyMa us Ilapusa, cnoMmumby ce noce6Ho u KonBennuja YH o
60pby NPOTHUB Ae3epTUPHKaLUje. 3Hayaj KJIMMATCKUX IPOMeHaA ce HarJa-
11aBa, 0CUM Yy OKBUPY L1MJ/ba 6p. 2, M y OKBUPY [[UJba Op. 5. (jayamwe AocTyn-
HOCTU U GJIeKCUOUJIHOCTH Ny TeBa 32 peIOBHY MUTpaLiUjy) U iUsba 6p. 23.
(jauame MehyHapogHe capa/itbe U IJ100aJIHOT MapTHEPCTBA 3a CUTYPHE,
ypeZHe U peloBHe MUTpaLHje.

3.’ KuBOoTHA CpejMHAa U MUT'pallMje Y YHYTPallkbUM NPONUCUMa
(Cpo6wuja, Lipaa 'opa, BocHa u XepuerosuHa, XpBaTcKa)

3.1. YHympawru nponucu y 061acmu H#cue8omHe cpeduHe

Cprcky 3aKOH 0 3alUTUTH XKUBOTHE CpeIMHE He Ca/ip:KH IocebHe Ha3HaKe
Koje 6u 6uJie 0] AMPEKTHOT 3Havyaja 3a peryJucame 1moJjoxaja ,,eKoJoml-
kux“ murpaHarta. OH 3a npeamMeT ypehrBawka UMa ,MHTETPaJIHU CUCTEM
3allITUTE )XUBOTHE CpeJiuHe KOjuUM ce 06e36ehyje ocTBapuBame npaBa
YOoBeKa Ha XMBOT W pa3Boj ¥ 3ipaB0Oj XKUBOTHOj CPeZJUHU U YPABHOTEXKEH
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OJIHOC PUBPEJHOT pa3Boja U )KUBOTHe cpeauHe y Peny6aunu Cpouju“>
3aKOH 0 KJIMMAaTCKUM NpoMeHaMa ypebyje, nusmebhy ocrasor, ,cuctem 3a
orpaHHYere eMUCHja racoBa ca epeKToM cTakJjeHe 6amTe (y Ja/beM TeK-
cty: GHG-greenhouse gasses) v 3a npuJsiarohaBarmbe Ha U3MeHbeHe KJAMMaT-
CKe yCJIOBE, MOHUTOPUHT U U3BELITABAE O CTPATETUjH HUCKOYTJbEHUYHOT
pa3Boja ¥ tbeHOM yHanpehewy“.® lakJie, HU Y je JHOM 3aKOHY HeMa MOCeGHUX
HasHakKa o ,Murpanujama“ v ,MUrpaHTUMa“, ajlu ce y HeKUM CerMeHTHUMa
u3pasie ,JOKyMeHaTa [IJlaHupamwa“, npeBuheHUX 4IaHoM 6. 3aKOHA 0 KJIU-
MaTCKUM IpOMeHaMa, MOTY MOCpPe/iHO MPeNno3HaTH 0O6aBe3e HaAJIEeXXHUX
cyb6jekaTa y norsieay Moryhe mnojaBe Murpaiuja ycjes OKOJHOCTH Koje ce
MOTy NpUNMCATH IPOMEHU KJUMe (HIp. aHa/IM3a yTHLlaja IpoMeHa KJIuMe
Ha CEKTOpe U CUCTeMe, UJleHTudHKalLlMja CeKTopa HajioroheHujux Kiau-
MaTCKUM IIPOMeHaMa, OITHC KeJbeHe IPOMeHe KOojy Tpeba nocTuhu, ’beHUxX
eJieMeHaTa U ’bUXOBUX Y3POYHO-TIOCAEJUUHUX Be3a, UTH).”

[lpHOropcku 3aKOH O »KMBOTHOj CPEIMHHU je MPUMapHO OpjeHTHCaH Ha
3alTUTY XKUBOTHE CpeJIuHe y yKeM cMucsy pedd. OH ypebhyje npuHuume
3allITUTE )KUBOTHE CPEeJIUHE U O PXKUBOT pa3Boja, UHCTPYMEHTE 3aLUTUTE
)KUBOTHE CpeJIMHE U ,JpyTra MUTakma o] 3Havaja 3a XKUBOTHY cpeAuHy"“.8
3aKOH 0 3alUTUTH OJf HETATUBHUX YTHULAja KJIMMATCKUX IPOMjeHa pery-
Juile, u3Mmehy ocrasior, v ,,3alITUTY OJf HETATUBHUX YTHUIAja KIUMATCKUX
npoMjeHa"“ Mpy YeMy je 3alITUTA O/ HETATUBHUX YTHIaja KJAUMATCKHUX
MpoMeHa OrpaHHYEHA Ha ,CMalbHBake eMUCHja racoBa ca epeKToM CTa-
KJIeHe 6alliTe ¥ CYNCTAHIU Koje omTenyjy 030HCKK OMOTa4y" U TO HA €KOo-
HOMCKHU epUKACAH U UCIJIATHUB HAYUH CBe [[0 ,HAyYHO yTBpheHOT HeOX0/1-
Hor HUBoA"’ /lakJie, ,MUTPAHTHU", ,MUTpallHje“ U CIMYHE KaTeropuje HUCY
o6yxBaheHU 3alITUTOM O/ HETATUBHUX YTUIAja KJIUMATCKUX IPOMEHA.
MebyTuM, CIMYHO Kao y cJy4ajy CPIICKOT 3aKOHA, y OKBUPY 06aBe3e uspaje
JIIJIaHa mpuJarohaBama Ha KJIMMaTCKe IpoMeHe" MponrcaHa je o6aBe3a
v3pajie AeJsioBa OBOT IOKYMEeHTa KOju OM MOTJIM 060YXBaTHUTH U oJpeheHa
MUTamka y Be3U ca [0jaBoM U oJipeheHUM aKTUBHOCTHUMA Y Be3U ca MUTpa-
1Mjama (HIp. aHa/M3a yTULaja KAMMaTCKUX IPOMEeHa, IPUKa3 04eKUBATHUX
KJINMAaTCKHUX IPOMeHa ca NpPOoIeHOM KJ/bYYHUX PU3HKa, Mepe 3a IpuJiaroha-
Balbe KJIMMATCKUM NpoMeHama, utna).'’

Y. 1. 3aKoHa 0 3alUTUTH }KUBOTHE cpeuHe, Ca. 2aacHuk PC,135/04,36/09,36/09 - ap.
3akoH, 72/09 - np. 3akoH, 43/11 - YC, 14, 76/18,95/18 - Ap. 3aKOH.

®Yi. 1. 3akoHa 0 KJIMMATCKUM poMeHaMa, Ca. eaacHuk PC, 26/21.
Y. 6. 1 4. 14. 3aK0oHa 0 KJIMMATCKUM IpoMeHaMa, Ca. eaacHuk PC, 26/21.
841, 1. 3aK0Ha 0 )KUBOTHO] cpeAuHH, Ca. aucm LT, 52/16.

Y. 2. 3aK0Ha 0 3aIUTHUTH 0/f HETATUBHUX YTHULAja KIUMATCKUX poMjeHa, Ca. aucm
Lr, 73/19.

104, 9. 3akoHa 0 3alUTHUTHU OJf HETATUBHUX yTHIaja KIUMATCKUX poMjeHa, Ca. aucm
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Hu nponucu bocHe u Xepuerosune (Peny6suke Cprcke, Penepanuje bocHe
v XepueroBurHe, bpuko auctpukTa buX) koju ce 6aBe ®KUBOTHOM CpeJUHOM
He caJip)Ke Ioceb6He HOpMe KojuMa 6M ce ynmyhuBaJio Ha 3Ha4aj MUTpalyja
ycJie/i MpoMeHa Y ’)KUBOTHOj cpeJuHu.! H1 XpBaTCKH 3aKOH 0 3alITUTH OKO-
Jvial? He caip>X1 HUKaKBe IoceGHe o/ipesibe Koje ce 0JJHOCe Ha MUTpaljHje,
MUTpaHTe, U36ErJInIle, UCTO KAa0 HU 3aKOH O KJIMMAaTCKUM IpoOMjeHaMa U
3allTUTH 030HCKOT cJ1oja.!?

3.2. YHympawru nponucu y o6aacmu muzpayuja

Cprcku 3akoH o u3bersvLamMa 3a IpeJMeT peryJjrcama uMa [10J103Kaj JIh1a
Koja cy ycuen gorabaja of 1991. no 1998. roauHe U BUXOBUX NOCJAeHLLA
n36er/ia UM NporHaHa U3 GUBLIMX jyTOCJ0BEHCKUX peny6JIMKa Ha TEPUTO-
pujy Peny6sinke Cpbuje, a He Mory uJiv 360T cTpaxa oJf IPOroHa HUJM Auc-
KpUMHHAaIlMje He JKeJIe 1a Ce BpaTe Ha TEPUTOPH]y ca Koje Cy U36erJia, yK/by-
4yyjyhu u su1a Koja cy ce onpejensa 3a UHTerpauujy (y AabeM TEKCTY:
usbernuie).l* thuma ce o6e36ehyje, y ckaaay ca oape6amMa 0BOT 3aKOHa,
30pUbaBakbe paJiv 33/J0B0/baBabha hHXOBUX OCHOBHUX KUBOTHUX OTPe6a
Y npy»a nomoh y npoijecy uHTerpaiuje. 3akoH 0 a3ujy U MPHUBPEMEHO]
3alTUTH NOHABJbA pa3Jiore Koje nponucyjy KouBeHyja o ctaTy Ty usber-
JIMIIa, a KOjU Ce O/IHOCE Ha MpH3HaBakhe cTaTyca usbersuiie.!* McToBpemMeHo,
ce MPOMUCHje Jia ce IPUBpPEMeHa 3allITUTA rapaHTyje pace/beHUM JINIMMa,
CTpaHLMMa KOju Cy GUJIM MPUCUJ/bEHHU [Jla HAlyCTe NOAPYYje UM JIP>KaBy
CBOT MOPEKJIA UJIM yOOH4YajeHOT 60paBHUIITA, OJHOCHO KOjU Cy GUJIU eBaKY-
MCaHH, a KOjU Ce HE MOT'y BpaTUTH y TPajHe U CUTYPHE yCJI0BE }KMBOTAa 360T
CUTYyalldje Koja mpeoBJaiaBa y Toj ApxkaBu. OBO HAPOUUTO Kajia ce paju
0 JIMIIaMa Koja Cy HaIllyCTHJIA MOJpyUje OPyKaHUX CYKo6a HJIH JIOKAJTHOT
Hacu/ba U JIMIUMA KOja Cy ¥ 036UJ/bHOj OMACHOCTH OJi MaCOBHOT KpIIeHa
JbYICKMX IIpaBa UJIM Koja Cy OUJIa XKPTBE TOT Kplliewa. /lakje, npo6JieMu y
006J1aCTH )KUBOTHE CPeIMHE U KJIUMATCKUX POMeHa HUCY CTIOMHUbaHU Kao
OCHOBA 33 OUJIO KAKBY 3alITHUTY.

nr, 73/19.

1 3aK0H 0 3alITUTH )KUBOTHE cpeauHe, Ca. eaacHuk PC, 71/12, 79/15, 70/20, 3akoH o
3alUTUTH 0KoJMIa, Ca. HosuHe Pedepayuje buX, 15/21 1 3aKOH 0 3alUTUTH }KUBOTHE CPeJIUHE,
Ca. enacHuk Bpuko ducmpukma buX, 24/04, 1/05, 19/07, 9/09. Y buX, 3a pas/iuKy oA fpyre
TpH Jip>KaBe UMjU ce IPONUCH OBeJle caryeflaBajy, He MOCTOjU oce6aH 3aKOH Koju ypebyje
06J1aCTH KJIUMaTCKUX TPOMeHa.

123aKOH 0 3alITUTH oKosuiua, Hapodwe Hosune, 80/13,153/13, 78/15,12/18, 118/18.
133aKO0H 0 KJMMATCKUM NPOMjeHaMa U 32l TUTH 030HCKOT cJioja, Hapodue HoguHe, 127/19.

Y. 1. 3akona o usbersmuama, Ci. eaacHuk PC, 18/92, Ca. aucm CPJ, 42/02 - CYC, Ca.
esnacHuk PC,30/10,107/12 - np. 3aKoH.

15Y1. 2. T. 6. 3aK0HA 0 a3UJy U IPUBpPEMEHO]j 3alITUTH, Ca. 2aacHuk PC, 24/18.
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ExciiuiutHo ynyhuBawe Ha KoHBeHIUjy o cTaTycy usberauia ca [lpo-
TOKOJIOM O CTATyCy U30er/vna yYubeHo je Uy 3aKoHy o a3uuay bocHe u
XepLieroBrHe rje je IpoNycaHo Aa je u3berjanna ,CTpaHal, Uau ocoba 6e3
Jlp>KaBJbaHCTBA K0joj je MUHUCTAapCcTBO curypHocTu buX npusHaJsio usbjer-
JIMYKY CTATyc" y CKJIaAy ca oBUM MehyHapoaHHUM yroBopuma.'® CIu4HO
ynyhuBame je yYMHbeHO U y [PHOTOPCKOM 3aKOHY O a3uJjy y3 A0AATHO
ynyhuBamwe 1 Ha EBpOIICKY KOHBEHLIHUjY 3a 3aIlUTUTY JbY ICKMX IpaBa U OCHOB-
HUX cj060Ja U ,Jpyre paTudukoBaHe Meh)yHapoHe yroBope U OILITe-
npuxBaheHa npasuJsia MmehyHapoaHor npasa“!’ Kao pa3sio3u 360r Kojux
ce MOKe MMPU3HATH CTATYC U30er/rile HAaBOJE Ce ONpPaB/aH CTPax o Mpo-
roHa 360r ,leroBe pace, Bjepe, HalJMOHAJHOCTH, IPUIIaJHOCTH oA peheHo]
JPYLITBEHO] PYIIH UJIM NOJTMTUYKUX MUIL/beba Y JpXKaBU NTopekJia“ 360r
yera 0coba ,He MOe UJIU He KeJIU [1a KOPUCTH 3alUTUTY JipKaBe opekJia“.
HcToBpeMeHO ce IPONUCHjy U YCIOBHU 34 ,A0AATHY 3aIUTUTY", OJJHOCHO
,IIPUBPEMEeHY 3aIUTUTY", aJIU Ce HU y je/THOM CJIy4ajy He CIIOMUIbY OKOJIHO-
CTHU Be3aHe 3a IPOMeHY KJIMMe UJIM YCJI0Be »KUBOTHE CpeJihHe.

XpBaTcku 3aK0H 0 MehyHapoJHOj U MPUBPEMEHOj 3alITUTH Kao pasJiore
360r Kojux he ce ,TpakuTesby" MIPU3HATH a3UJ HABOJAHU ,0CHOBAH CTPaX O/
nporawatba 360T CBOje pace, Bjepe, HALLMOHAJIHOCTH, IPUNIAAHOCTH oZpebhe-
HOj APYIITBEHOj CKYMUHU HJIU MOJUTHUYKOT MUII/berba“ 8 [Iponucyjy ce u
YCJI0BM 3a NpU3HaBame ,CyNCcHAUjapHe 3alUTUTE" KaJia ,TPaKUTED" He
Wcnywaa ycoBe u3 diaHa 20. Pagu ce o okosIHOCTUMa Kaia IOCTOje onpas-
JlaH! pasJio3u Ja ce Bepyje Aa he ce TpaXkuTesb, aKO Ce BPaTH Y 3eMJbY
MOpeKJIa, ,CYOUHUTH ca CTBAPHUM PHU3UKOM TpIJbekha 030M/bHE Henmpa/e”
360r yera OH He KeJIi, OJHOCHO HUje Y MOryhHOCTH Jla IpUBATH 3aLITUTY
Te 3eMJbe. Kao esieMeHTe nojMa ,,0361J/bHa HellpaBAa“ 3aKOH cMaTpa MPeTHY
CMPTHOM Ka3HOM UJIM CMakHyheM, My4yere, HeUOBEYHO UJIM IOHUKaBajyhe
NOCTyNakbe UK KaXKibaBakbe Te 036U/bHY U MHAUBUAYAJHY TPETHY XKUBOTY
[[UBUJIHOT CTAHOBHUIITBA yCJe/ ,IPOM3BOJbHOT OMILITET HACUJ/ba Y CUTYa-
nujamMa MehyHapoJHOT WJIM YHYTpalllker opyKaHor cykoBa“!® crospe-
MeHO, 3aKOH 0 CTaTyCy NPOrHaHWKa U u36eryauija CTaTyc ,IPOrHaHMUKa,
r36jersiMiia v moBpaTHUKA" Be3yje 3a 0cobe Koje Cy ,perucTpoBaHe y 6azama
nojilaTaka Ha/lJIeX)KHUX THjeJia 3a CTaTyCHa MpaBa U36jeryiunia, IporHaHuka
Y TIOBPATHHUKA, KOjuMa HUje yTBpheH npecTaHak ctaTyca Jio 1. cBubma“.?’

164 1. 2. 3akoHa o a3uay, Cs. enacHuk buX, 11/16.
Y. 2. 3akoHa o asuay, Ca. aucm PLT, 45/06.

841, 20. 3akoHa 0 MehyHapoOHOj U MPUBPEMEHOj 3alITUTH, HapodHe HosuHe, 70/15,
127/17,33/23.

YY1, 21. 3akona o mehyHapoaHOj U npuBpeMeHoj 3amTuTH, Hapodne Hosune, 70/15,
127/17,33/23.

204y, 2. cT. 1. 3aKoHa 0 cTaTyCy IporHaHukKa v usberauua, Hapooxe Hogune, 96/93,39/95,
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4. YMecTO 3aKJ/by4YKa: Jby/ACKa MpPaBa Kao 3aje JHUIKU OKBUP

Y Tparamy 3a 0JrOBOPOM Ha NUTame rJe Cy ,eKOJOIKHU MUTPAaHTH Y
noctojeheM MehyHapoJHOIIpaBHUM CUCTEMMMa 3aLUTHUTE }KUBOTHE CpeIuHe
Y 3alITUTE MUTPAHAaTa, Kao U Y YHYTpalllkbellpaBHUM CUCTEMHUMA YEeTUPH
JIp>KaBe, YMHU Ce Jla TpaKca U cTamke y MehyHapoaHOj 3aje AHUIU jacHO
cyrepuilny notpeby Jorpajmwe noctojehnx HopMaTUBHUX oKBUpa. Mako ce
y JJUTepaTypH Beh yBeMKo, ca MyHO Pa3JIMUUTUX apTyMeHaTa, pacnpaBJ/ba
0 ,eKOJIOLIKUM “ MUTpalijaMa v MOTPeOU pery/ivcama lbHUX0BOT M0JI03Kaja,
MehyHapo/AHO IpaBo M YHYTpallllbe NpaBo aHaJIU3UPaHUX Ap)KaBa He Jaje
OCHOBA 3a 3aKJby4YaK 0 TOMe Jia IOCTOjU NPeno3HaT/bUBOCT OBe Ipynanuje
MUTIpalyja Kao nocebHe kareropuje. Mnak, Moxke ce KOHCTATOBAaTH Ja Cy
IJ106JIHO IIPaBO XXUBOTHE CPeJIMHe U IPaBO MUTPaliuja, OHAKBU KaKBU N1PO-
HMCTHYY U3 pesieBaHTHHUX Me)yHapo4HUX yroBopa, yTeMe/beHHU Ha eJleMeH-
THMa KOjU UMajy U3BeCHe 3ajeJJHUYKe KapaKTepUCcTHKe. /bycKa nipaBa cy
HajaCHUje Nperno3HaT 3ajeHUYKHU eJIeMeHT U IpaBa »KUBOTHE CpeJuHe U
npaBa MUTpalyja, Koju 61U Morao npeJcTaB/baTd OCHOBY 3a peryjucamwe U
yHalpeheme 1oJioxaja ,,eKoJ0U KX MurpaHaTta. HapaBHo, nocToje u 3Ha-
YyajHUje pa3JiuKe y KapakTepy Be3a usmelhy npob/ieMa >KMBOTHE CpeJiuHe
U JbY/JICKUX IIPABa, C jeJlHe CTPaHe, U CaBpeMeHUX MUIrpaluja U JbYACKUX
NpaBa, C Apyre CTpaHe.

Y okBUpYy MehyHapoHOI IpaBa KMBOTHe CpeJIMHe TPABO Y0BeKa Ha (34 paBy)
)KMBOTHY CpeIMHY 06HMYHO Ce y3MMa Kao HeKa BpcTa [IoueTHe Tayke y pac-
npaBaMa O KapaKTepy U JjoMeTHMa Be3a U3Mely Jby[ICKUX NIpaBa U pas-
JUYUTHX NUTaWka y 06/1aCTH >KUBOTHE CpeArHe. Y YHYTpalllkbUM IpaB-
HUM CUCTEMUMA YeTUPH Ap>KaBe y 06J1aCTH )KUBOTHE CpeiMHe NpPaBo Ha
(3ApaBy) )KUBOTHY CpeJIMHY IPOKJIAaMOBAHO je y yCTaBUMa, CJIMYHO KaKO
je TO yYMHbeHO Yy 3Ha4ajHOM JleJly CaBpeMeHUX YCTaBHUX TEKCTOBA APYTUX
Zip>kaBa. Paspajia nojefHUX Jles10Ba OBOT NpaBa cajp:KaHa je Y OCHOB-
HUM 3aKOHHMMa KOju ce 6aBe MaTepPHUjoM >KUBOTHe CpeJIHHe, I/le ce 0OUYHO
noce6HO peryJyvily npaBo Ha ydeluhe jaBHOCTH y O/JIy4MBakby, IPaBo Ha
npycTyn MHPopMalLMjaMa U paBo Ha NPUCTYH NpaBAU. Y YHYTpaLIbeM
npaBy YeTUPH ApKaBe Be3e u3Melhy :KMBOTHe cpeJlUHE U MUTpaLiUja HUCY
noce6Ho ugeHTUdPUKOBaHe. nak, y Be3u ca npaBoM Ha (37paBy) *KUBOTHY
cpeZiiHy mocToju Behu 6poj 0TBOpEHUX MUTaHka Koja 3acJayKYjy 3HaTHO
JeTa/pHujy enabopauujy (HRC, 2021).

C ipyre cTpaHe, KaJja ce pa/iy 0 U36erJIMYKOM NpaBy, HajuBpiuha yTeMesbe-
HOCT JbYJICKUX TpaBa y MehyHapoJHOM U36erJIMYKOM IIPpaBy 0OGUYHO Ce MPo-
HaJla3u y YUTABOM CeTYy MpaBa Koja Cce eKCIJIMIMTHO rapaHTyjy ocobama

29/99, 128/99, 50/00, 86/02, 51/13, 98/19.
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ca nsbersinukuM crtatycom. Yaan 33. KouBeHnuje o cTaTycy usberauna
(,3abpaHa mpoTepuBama u of6ujama“) (Toguh, 1995) ce moHeka  TymMayu
Kao ,mocJje/jiba"“ o46paHa yrpoXKeHUX JbYyACKUX IPABa, aKOo je [jeJIMHa 0BOT
MehyHapoaHOT yroBopa 3acCHOBaHa Ha [[U/beBUMa KOjU Y IOTIYHOCTH ped-
JIEKTY]y BpeJJHOCHe ejleMeHTe u3rpaheHe y oKBUpYy KOHIEIMje JbYACKUX
npasa. Beh y npBoj aaivHeju npeamoOyJie ce KoHCTaTyje Aa cy [loBesba YH u
OmnuuTa JekJiapalyja o NpaBMMa YoBeKa NOTBpAUJIe MIPUHIUT Aa ,JbyACKa
6uha, 6e3 pasJsinke, Tpe6a J1a y>KUBajy IpaBa YoBeKa U OCHOBHe cy060e".!
JlucTa npaBa Koja ce rapaHTyjy usbersuiama (HeJUCKpUMUHAllMja, Bepa,
JIMYHU CTATYC, NOKPETHA U HETMIOKPETHA UMOBHHA, UHTEJIEKTYyaJ/HA U UHAY-
CTPHUjCKa CBOjUHA, IpaBa yApyKUBawa, IPaBo [I0jaB/bUBama Npes Cy[oM,
JIYKpaTHBHA 3aI0CJekha, ONIITe 06pa3oBame, jaBHA MoMoh, paJiHO 3aKo-
HOJIaBCTBO, COI[MjaJIHO OCUTYpPakbe, UT/), jACHO YKa3yje Ha KOHIeMI[UjCKe
OCHOBE KOje JIe)Ke Y JbY/ICKKMM IpaBuMa. CBe YeTHUPH AprKaBe YUjU IPOIMUCH
Cy aHaJIM3UpaHU cy YiaHule KoHBeHIHje 0 cTaTycy n36erania U lbbHXOBU
YHYTpallkby OIPOMNUCH JUPEKTHO Ce, HA Pa3/JIMYUTe HAaYyWHe, I03UBajy Ha
oBaj MehyHapoHU yroBOp, aJid He cajip>ke ocebHe oJipeibe Koje 6U ce
OJIHOCHJIE Ha MUTpaliMje ycie]; OKOJIHOCTH KOje Ce TUUY )KUBOTHE CpejhuHe
Y/WJU KJUMe. Y [leJIMHU I0CMaTpaHo, aHaJIu3upaHu MehyHapogHOIpaBHHU
WHCTPYMEHTHU U YHY Tpallitby IPONUCH YETHUPHU ApKaBe U3rpahuBaHu cy Kao
3acebHe 06J1aCTH NpaBa, a TayKe MNpeNJUuTamka MoCPeICTBOM KOHIeNIUje
JbYZICKUX NTpaBa 6 TpebaJsio [oJlaTHO pa3pahuBaTH C IIUJ/bEM Jia Ce M0JI0XKA]
»EKOJIOIIKUX" MUT'PaHaTa MPaBHO YPeU.
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GLOBAL SOCIAL VALUES IN ENVIRONMENTAL LAW AND MIGRATION LAW:
WHERE ARE THE ENVIRONMENTAL MIGRANTS?

Summary

The professional public is increasingly focusing on the issues of causes and
consequences of migrations, which are in various ways associated with changes
in the environment and climate (environmental migrations, climate migrations).
The position of environmental migrants has been the subject matter of discussions
at the global, regional and national level. In relevant literature, the primary
focus is on the global character of changes in environment and climate, on the
one hand, and migrations caused by such changes, on the other hand. At the
same time, legal scholars often draw attention to the security aspects of these
problems, as well as the gaps in the existing global international and internal
sources of law (starting from the definition and qualification issues to the open
issues concerning the protection of this category of migrants).

The aim of this paper is to review the existing normative frameworks and
opportunities for improving the regulation on migration which ensues due to
environment-related and climate change-related reasons. In this context, the
author examines the values and the common elements of environmental law and
migration law at the level of the conceptual foundations of the two legal fields. In
particular, the author analyses the key principles constituting the value elements
of the conceptual grounds of these areas of law. The analysis is based on the
international agreements in the field of environment (and climate change), the
international agreements in the field of migration, and the internal regulations
of the countries of Southeastern Europe (Serbia, Croatia, Montenegro, Bosnia
and Herzegovina). The author first reviews the value elements contained in the
key principles of relevant international agreements and internal regulations,
with specific reference to the content of the Global Compact for Safe, Orderly and
Regular Migration (2018) and the Global Pact for the Environment (2018). Then,
the paper focuses on the internal regulations of the four countries of Southeast
Europe, concerning the environment (and climate change) and migration.

The paper examines which global values are supported by international and
internal regulations in the field of environment and migration, as well as the
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nature of their mutual relations. The author discusses the stance that the
intertwining of environmental law and migration law can be traced partially,
and only in a general way, at the level of the conceptual elements of the two legal
fields which are essentially based on human rights. However, there is a lack of
clear and concrete norms which would enable the regulation of the position of
migrants who become migrants due to changes in their immediate environment.

Keywords: environment, climate change, migration, environmental migration,
conceptual grounds, principles, international agreements, human rights, internal
regulations, Serbia, Montenegro, Bosnia and Herzegovina, Croatia.
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E-ADMINISTRATION AND PUBLIC ADMINISTRATION
TRANSPARENCY IN BIHOR COUNTY, ROMANIA

Abstract: From the perspective of the Public Administration, the
contemporary society is very complex, particularly given the fact that the
period of accommodation to a New Public Administration and E-admi-
nistration has been marked by an ongoing Coronavisus pandemic period.
In the post-pandemic period, citizens have higher expectations from the
Public Administration: to be more efficient, flexible and transparent. In
this paper, the author points to the advantages and disadvantages of
transparent public administration and examines the challenges encoun-
tered by the public administration and the citizens within the framework
of E-administration. The author also discusses E-administration and the
use of Internet as a method which enables new forms of decision-making
and promotes citizen participation in the administration’s decision-ma-
king processes. The question is how these new forms of participation can
be successfully integrated in the public administration system to form
a functional whole with traditional municipal decision-making at the
local level. In order to illustrate challenges at the local administration
level, the author presents and discusses the results of the case study
on transparency of the local Public Administration in Bihor County,
Romania, which was conducted by analzying official websites of local
administrative-territorial units (municipalities, cities and communes)
in this county.

Keywords: E-administration, decision-making, transparency, citizens,
public administration.

1. Introduction

In the contemporary world, citizens have higher expectations from the Public
Administration: to be more efficient, flexible and transparent. In order to

! claudia.timofte@uoradea.ro
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properly understand and address the relationship between citizens and
public administration, including e-administration, we first need to clarify
the terminology used in this paper.

In dictionaries, transparency is described as the quality of being easy to see
through, or the quality of doing something openly (Cambridge Dictionary,
2023).2 In the context of public administration, it has a broader meaning:
being open, honest and fair in relations with the community, performing
the assigned duties without secrets, promoting the principles and practices
of good governance by providing accurate and timely access to public
information and thus ensuring citizens’ trust in the administration (Erk-
kild, 2020).3

In my opinion, the term E-administration refers to a set of public administra-
tion services provided by means of information and communication tech-
nologies to improve the quality and efficiency of public services, to ensure
better accessibility of public services and transparency of their activities, and
to provide for better communication between citizens and public institution
in resolving problems only with a click on the Internet.

Afterthisbrief presentation of relevant terms, we will address the key question
under consideration: Should public administration be more transparent
in decision-making and communication with other public institutions and
citizens? In this study, we will analyze the advantages and disadvantages of
a transparent Public Administration in practice.

2. The advantages of a transparent Public Administration and
e-Government

In the 1990s, the guiding principles of public administration in many
democratic countries were the principles of flexibility, transparence, autonomy
and efficiency, which were considered necessary for good operation of public
administration.

The New Public Management (NPM) ideology emerged at a time when
the world experienced advances in the Information and Communication
Technologies (ICTs). The public administration authorities worldwide
started using the Internet environment as another means of providing

2Cambridge Dictionary (2023): Transparency; Cambridge English Dictionary online
https://dictionary.cambridge.org/dictionary/english/transparency

3 Erkkila ,T. (2020). Transparency in Public Administration, Oxford Research
Encyclopedias (online) 29.5.2020; https://oxfordre.com/politics/display/10.1093/
acrefore/9780190228637.001.0001 /acrefore-9780190228637-e-1404

86



C. Simona Timofte | cTp. 85-96

information and services to the society, aimed at ensuring greater efficiency
and effectiveness of public administration. The pioneer countries in this
field were the United States, Great Britain, and New Zealand, whose efforts
started in the 1980s. Later on, this service was called e-government (Matilla,
2003: 161).

E-government is defined as “the use of ICTs, particularly the Internet, to
achieve better government”, which implies not only making information
and services available online but also "increasing performance while being
responsive to citizens needs”; thus, e-government is seen as "a powerful
instrument to transform the structures, process and culture of government
and make it more efficient, user-oriented and transparent” (OECD, 2003:2).°

The ultimate goal of the e-government is to offer an increased portfolio of
public services to citizens in an efficient and cost effective manner. It allows
for government transparency because it allows the public to be informed
about what the government is working on as well as the policies they are
trying to implement. The main advantage while implementing e-government
will be to improve the efficiency of the current system. Nowadays, an
efficient e-administration may save money and time, facilitate a better
communication between public administration and businesses, and between
institutions and citizens. Therefore, the major benefits of e-government are
efficiency, improved services, better accessibility of public services, and more
transparency and accountability.

3. The disadvantages of a transparent Public Administration

The disadvantages of a transparent public administration may be the lack of
equality in public access to the Internet, vulnerability to cyber-attacks, hyper-
surveillance, (un)reliability of information on the web, and hidden agendas
of the administration that could influence the public opinions.

Concerning the lack of equality in public access to the Internet in Romania,
in 2019 (before the COVID-19 pandemic), the share of those who interacted
with public authorities or services for personal purposes was 14.6%; in 2023,
the percentage increased at 31% (INS, 2023).° As vulnerability to cyber-

*Matilla, J. (2003) Participatory E-Governance - a new solution to an old problem?:
In: Salminen A. (ed.), Governing Networks, EGPA Yearbook, IIAS-EGPA. 10S Press/IIAS,
Amsterdam, 2003.

>OECD (2003). Implementing E-Government in OECD Countries: Experiences and Challenges,
OECD https://www.oecd.org/mena/governance/36853121.pdf,

®Institutului National de Statistica/INS (2023). the National Institute of Statistics, Romania;
https://insse.ro/cms/sites/default/files/field /publicatii/accesul_populatiei_la_tehnologia_
informatiei_si_comunicatiilor_romania_2019_0.pdf
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attacks is a real threat, the public administration has to develop programs
specifically aimed at protecting the administrative system. Although
hyper-surveillance has become disruptive in the contemporary society,
surveillance issues have been regulated several times at the European level.’
In the context of public administration, we perceive hyper-surveillance as a
protection method in managing public administration services in compliance
with cybersecurity requirements. The unreliability of information on the
web and hidden agendas of the administration are techniques that lead to
citizens’ mistrust in the administration. Thus, if the state wants to develop
trustworthy e-administration, all information about the functioning of the
community should be fully transparent and available to citizens on public
administration websites.

After presenting the advantages and disadvantages of a transparent
public administration, we may conclude that we need a transparent public
administration for the benefit of citizens, who need to know and understand
how the public administration system works. A more transparent public
administration will not only to contribute to citizens’ better understanding
of the system but will also bring more legal certainty and trustin the system.
Public administration and citizens are in direct correlation. Nowadays,
citizens should be perceived as customers; as they are consumers and payers
of public services, they are directly connected with the public administration.
The citizen are entitled to know how much money (euros/dollars) the public
administration spends per year and the public administration authorities
both at the national and local level are obliged to provide such information on
their websites. In the capacity of the consumer and payer of public services,
the citizen is also fully entitled to evaluate the quality and efficiency of the
national and local public administration services.

As already noted, the ultimate aim of e-administration is to promote
transparency, efficiency and cost effectiveness of the public administration
services. These goals may be achieved by digitalizing the administrative

7See: Regulation (EC) No 765/2008 of the European Parliament and of the Council of 9
July 2008 setting out the requirements for accreditation and market surveillance relating
to the marketing of products (https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0
J:L:2008:218:0030:0047:en:PDF); Regulation of the EP and of the Council on ENISA, the “EU
Cybersecurity Agency”, and on Information and Communication Technology Cybersecurity
Certification (‘Cybersecurity Act), (https://eur-lex.europa.eu/legal-content/EN/TXT/
HTML/?uri=CELEX:52017PC0477); and Regulation (EU) /881/2019 of the EP and of the
Council of 17 April 2019 on ENISA (the EU Agency for Cybersecurity) and on information
and communications technology cybersecurity certification, and repealing Regulation (EU)
No 526/2013 (Cybersecurity Act), (https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
uriserv:0].L_.2019.151.01.0015.01.ENG&toc=0]:L:2019:151:TOC).
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services and processes, making the administrative information fully public
and accessible to the general public, and increasing the citizens’ use of
digital public administration services. In Romania, the COVID-19 pandemic
period (2020-2022) showed that the public institutions which had instituted
transparent and digitalized services before the pandemic were able to
communicate with citizens more easily and provide services more efficiently
during the pandemic.

The availability and accessibility of publicinformation are also correlated with
accountability. The more dataisavailable to the general publicand government
departments, the higher the accountability of public administrations officers
and civil servants in charge of performing specific duties. As more and more
services are digitalized, the demand for a digitalized administration grows.
This should lead to faster and more efficient governance.

4. Study case: Transparency of public administration in Bihor County,
Romania

In Romania, the legal framework on transparency in decision-making
processes is includes the following normative acts: the Romanian Constitution
(1991, updated),® and Law no. 52/2003 on decision-making transparency in
public administration (updated in 2013). °

Article 31 (Rightto information) of the Romanian Constitution (1991, updated)
stipulates: “A person’s right of access to any information of public interest
shall not be restricted. Public authorities, according to their competences,
are obliged to provide correct information to citizens on public affairs and
matters of personal interest” (Art. 31§1 and §2 of the Romanian Constitution).

Law no. 52/2003 on decision-making transparency in public administration
(updated in 2013) within the elected or appointed central and local admi-
nistrative authorities regulates the citizens’ participation in two different
processes: a) in the process of elaboration and drafting normative acts before
they are submitted for adoption; and b) in sessions and debates of deliberative
forums (Art. 2 of Law 52/2003). The aims is to increase responsibility of the
public administration towards citizens as beneficiaries of administrative

8 Constitutia din 21 noiembrie 1991, publicata in Monitorul Oficial al Romdniei, Partea |,
nr. 233 din 21 noiembrie 1991 (revizuita si modificata in 2003, 2015); The Constitution of
Romania (revised and amended) available in English at https://www.presidency.ro/en/
the-constitution-of-romania

9Law no. 52/2003 of 01/21/2003 on decisional transparency in public administration
republished in the Official Gazette of Romania, no. 749 of 3 December 2013; available at
https://arf.gov.ro/web/wp-content/uploads/2018/02/Law-52-2003r1_en.pdf
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decisions, to ensure citizens’ active participation in normative and decisi-
on-making process, and to increase the transparency in the public adminis-
tration (Article 1 of Law 52/2003).

In Romania, the term e-government was firstintroduced in 2010 when Romania
embarked on the project of replacing the traditional public administration
with a modern administrative system in line with the EU requirements. Since
14 December 2020, Romania has been using the National Electronic System
(SEN), a single digital portal of the Romanian public administration. This
portal is part of the e-government platform (e-guvernare.ro),!® managed
and administered by the Authority for the Digitization of Romania, and
aimed at providing easy access to information, procedures, and support
and troubleshooting services. This platform enables citizens’ direct access
to different kinds of information (e.g. submission of statements, tax forms
and payment, procurement procedure), public institution in Romania (e.g.
national registers, land register, public transport authorities) and in the
EU (EU Single Digital Gateway network, E-Justice portal), and services (e.g.
virtual payment, online dispute resolution, SOLVIT for resolving EU-related
business, consumer and human rights issues) (e-Guvernare, 2023).!!

In the period 2010-2020, we may observe a positive change in the field of
public administration in Romania, particularly in terms of the digitalized
(e-governance) system. Yet, we still have to examine how this system
operates at the local level. The transparency of public administration in local
administrative-territorial units will be observed by analyzing the quality
and efficiency of information, communication and assistance provided by the
local public authorities in Bihor County (Romania). The aim is to determine
whether the local practices are in compliance with the goals declared in
Article 1 of Law no 52/2003.

Bihor County is situated in the north-west of Romania. It is composed of 101
administrative-territorial units, which include 4 municipalities, 6 cities and
91 communes. It has a population of 616.264 inhabitants.

4.1. Analysis of public administration transparency in Bihor County

From a methodological point of view, the author used the content
analysis research method and the study of official websites of local public

10Tt was established in line with the Regulation (EU) 2018/1724 of the EP and of the
Council on the establishment of a Single Digital Gateway (See: e-Guvernare,2023: SDG;
https://www.e-guvernare.ro/en/about).

1 See: E-Guvernare (2023): The National Electronic System (SEN), https://www.e-
guvernare.ro/en
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administration authorities. The research sample covered 14 administrative-
territorial units: 4 municipalities (Oradea, Beius, Maghitam, Salonta,); 6
cities (Aslesd, Nucet, Sacuieni, Stei, Valea lui Mihai, Vascau); and 4 communes
located in different parts of Bihor County (Simian in the north, Bors in the
west, Borod in the east, Pocola in the south). The research was conducted by
examining the transparency of the public information posted on websites of
these local public authorities in Bihor County in relation to citizens.

The analysis revealed the following results:

1) The analysis of the four municipalities shows that the municipalities of
Oradea'?, Beius'® and Marghita'* have updated websites including all public
information which may be useful to the citizen and information on public
debates organized at the municipality level. Only the municipality of Salonta®
does not have an updated website with information on the public debates
organized at the municipality level.

2) The analysis of data posted on the websites of six cities shows as follows:
the city of Alesd® has an updated website with public debates organized at
the city level; the city of Nucet!” has an updated website with information of
public interest for citizens, but it has not organized any public debate in recent
years; the city of Sacuieni'® has an updated website with public information
but has not organized any public debate in recent years; the city of Stei' has
an updated website with public debates organized at the city level; the city
of Valea lui Mihai® has an updated website with public debates organized at
the city level, the city of Vascau® has an updated website with information

12See: The official website of the Municipality of Oradea; https://www.oradea.ro/
subpagina/transparenta

3 The official website of the Municipality of Beius; https://www.municipiulbeius.ro/
legea-52-2003/

*The website of the Municipality of Marghita; https://marghita.ro/informatii-publice/
transparenta-decizionala/

15 The website of the Municipality of Salonta; https://salonta.net/ro/transparenta-
decizionala-3/dezbateri-publice/

16 The website of the City of Alesd; https://www.alesd-bihor.ro/index.php/2019-03-16-
07-06-54/dezbateri-publice

7The website of the City of Nucet; https://www.primarianucet.ro/?page_id=1905
8The website of the City of Sacuieni; https://www.sacueni.ro/informatii-publice/

¥The website of the City of Stei: https://primariastei.ro/informatii-publice/consultare-
publica

20The website of the City of Valea lui Mihai; https://valealuimihai.ro/dezbateri-publice/

21 The website of the City of Vascau; https://www.primaria-vascau.ro/anunturi-si-
informatii-publice/
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of public interest for citizens, but it has not organized any public debate in
recent years.

3) According to the data posted on the website of the four selected communes
located in different parts of Bihor County Simian (in the north), Bors (in the
west), Borod (in the East) and Pocola (in the south), the study reveals the
following results: the commune of Simian (in the north)?? does not have an
updated website including public information necessary for citizens, nor
has it organized any public debate at the commune level in recent years;
the commune of Bors (in the west)?® has an updated website with the public
information necessary for citizens, including information on organized public
debates; the commune of Borod (in the east) ?* does not have an updated
website with relevant information, and has not organized any public debates
at the commune level in recent years; the commune of Pocola (in the south)®®
does not have an updated website with relevant information and has not
organized any public debates at the commune level in recent years.

4) The study of the official websites of local public authorities also reveals
considerable differences in the format of the websites; however, Law no.
52/2003 does not expressly impose any rigorous technical requirements on
the website structure.

The researcher tried to understand the reasons why the websites of some
municipalities, cities and communes under observation have not been
updated. One of the reasons may be the lack of financial resources, although
this excuse can no longer be invoked in the conditions where there is European
funding for the digitization of public institutions. Another reason may be the
lack of human resources, which is likely to be correct in case of communes
which are located far from the municipalities; in spite of highly motivating
salaries, young university graduates (IT specialists) do not want to work
in secluded communes. The problem of insufficient financial resources and
standardizing the website format may clearly be resolved by amending Law
No.52/2003 to expressly envisage an identical format for all websites of the
local administrative-territorial authorities, or simply through an order of the
Minister of Research, Innovation and Digitization.

22See: Simian community website; https://dev.simian.ro/ro
2 Bors community website; https://primariabors.ro/#
24Borod community website; https://www.borod.ro/

%5 Pocola community website; https://primariapocola.ro/
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5. Instead of conclusion

In the last 30 years, Romania has gone through a process of institutional, legal,
administrative and societal transformation. Many challenges and problems
have been successfully addressed and resolved but in the coming years we
must address new challenges arising in the digital world, particularly in the
area of e-administration. In that context, there should be a link between
the scientific research conducted in the academia and the activities that
takes place in practice; the academia should also support and contribute to
establishing the link between the public administration and citizens at the
county level.

The purpose of this study was to identify the problems faced today by the
public administration, in particular the administrative-territorial units in
Bihor County. The identification of the actual needs of the society which is
undergoing a deep transformation from a traditional public administration
to a digital e-administration is the only way to ensure further development
of public policies and their implementation in the common interest of citizens
and society as a whole.

Given the fact that information is the oxygen of democracy, democracy is
inconceivable without the free access to information. The application of
the principle of transparency should lead to good governance at the level
of territorial administrative units, which may result in a balanced local
development based on the citizens’ actual needs. The lack of transparency
in the acts of local government is the first step in generating the citizens’
distrust in the decision-makers at the local, national and regional (EU)
level. The transparent relationship between the local public administration
authorities and the citizen is vital for sustainable development and nurturing
the health of democracy.
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Prof. Simona Claudia Timofte,

BamnpedHu npodgbecop,

IIpasHu ¢pakyamem, YHusepsumem y Opadeu,
Peny6.auka PymyHuja

E-YIIPABA H TPAHCITAPEHTHOCT Y JABHO] YIIPABH

Pe3ume

Ca cmaHosuwma dpxcasHe ynpase, cagpeMeHo opyumeso je 6e0Ma KOMN/AEKCHO,
noce6Ho umajyhu y eudy yurbeHuyy da je nepuod npusukasarsa Ha HO8Y jagHy
ynpasy, a Hapoyumo Ha E-ynpasy, o6eedxiceH nepuodom naHdemuje KOPOHABU-
pyca. Y nepuody HakoH haHdemuje, epahaHu umajy eeha ouekusarsa od jasHe
ynpase: da 6yde edpukacHuja, psiekcubuiHUja u mpaHcnapeHmuuja. Y osom pady
aymop ykasyje Ha npedHocmu u Hedocmamke mpaHcnapeHmHe jagHe ynpase, u
pasmampda usazoee ca Kojumd ce cyo4asajy jasHa adMuHucmpayuja u epahaqu.
Aymop makobe pazmampa kKoHyenm e-ynpaee u ynompefy uHmepHema Kao
cpedcmasa koje omozyhasa Hoge 06.1uKe 00/1yuu8arLa u npomosuule yyeuhe
epabaHay npoyecuma oday4usareay jagHoj adMuHucmpayuju. [lumarse je kako
ce o8u HOB8U 06.auyu y4yewha mozy ycnewHo uHmezpucamu y GYHKYUOHAHY
yeauHy ca mpaduyuoHaAHUM 00./1y4UBAEeM HA JOKAJAHOM HUBOY. Y MOM KOH-
mekcmy, aymopka npedcmas.ba pesyamame cmyduje cy4aja o mpaHchapeHm-
HOCmu JI0Ka/1He jagHe ynpase y okpyay buxop (PymyHuja) koja je chpogedeHa
aHAAU30M 8e6-CMpaHUyad J0KAJAHUX AOMUHUCMPAMUBHO-MepUMOpUja/aHuUxX
JjeduHuya (onwmuHa, 2padosa u KOMyHa) y 080M OKpY2y.

Kmyune peuu: E-ynpasa, 001y4usarse, mpaHcnapeHmHocm, 2pahaHuH, jasHa
ynpasa.
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Jloyenm,

IIpasHu pakyamem, YHusepzumem y UcmoyHOM

Capajesy,

Peny6auka Cpncka, bocHa u XepyezosuHa

C/IOBOJA IIPUCTYIIA HHPOPMALIHJAMA - HOPMA H
ITIPAKCA

Ancmpaxm: Ca10600da npucmyna uHgopMayujama UHKOPNOPUCAaHd je y
3akoHodascmeo MHo2ux dpxcasa, u cmampa ce jedHUM 00 npedyc108a
mpaHcnapeHmHoz u 002080pHo2 pada jasHe saacmu. Buwie 00 dsuje de-
yeruje bocHa u Xepyezo8uHa uma 3akoHe koju ypehyjy numarse npucmy-
na uHgopmayujama y nocjedy jagHux op2aua, aau hocmojehu 3akoHCKU
oksup mpeba npusiazodumu mMehyHapodHUM cmaHdapouMa u Haj6osbuUM
npakcama y 080j o6aacmu. HayesiHo 2oeopehu, K/aayuHu Hedocmayu
sadxcehez 3akoHodascmea y o6aacmu npucmyna uHgopmayujama y
BocHu u XepyezosuHu, uzmehy ocma.oe, cy: Henponucugaree 06asese
npoakmusHoz o6jas/busarsa UHPopmayuja o pady jagHUX op2aHa, He-
docmamak odpedaba o omeopeHuM hodayuma u NOHOBHOj ynompebu
nodamaka jagHoz cekmopa, Henocmojarse LlenmpasHoz nopmadsa jas-
HUX uHgopmayuja, Hedocmamak odpedaba 0 UHCNEKYUjcKOM Had30py
u dp. Hedocmayu cy djeaumuyHo omkaoreeHu y llpujednozy 3akoHa o
€210600u npucmyna uHgopmayujama Ha HU8oy bocHe u XepyezosuHe u
usepuieHo je yckaahusarse ca Jupekmusom (EY) 2019/1024 Eeponckoe
napaamenma u Cagjema u3z 2019. 2oduHe 0 omeopeHuM hodayuma u
NOHOBHOj ynompebu doKkymeHama jasHoez cekmopa. Mehymum, Hu Hosa
3aKOHCKA pjeuierba, Koja cy y npoyedypu yceajara, HUCY AUWEeHd u3sjec-
HUX Marbkagocmu. Ha enmumemckom HUBOY, HUCY UHUYUPAHE U3MjeHe
sadicehez 3akoHodascmaa Kojum ce ypehyje numarbe npaga Ha npucmyn
uHgopmayujama, ynpkoc 6pojHum Hedocmayuma 3aKOHCKe pegyaamu-
ge. Hamjepa aymopa jecme da, kpo3 aHaau3y HAjnpobaeMamuyHUjux
HOpMAmMueHUX U NPAKMUYHUX achekama hpucmyna uHgopmayujama
Yy nocjedy jagHux op2aua, ykaxce u udeHmugukyje npocmop 3a nomeH-
yujasHa yHanpeherba 3akoHO0a8HO2 0Keupa U nocmojehux npakcu y
080j, 3a dpywmaeo, 3Ha4ajHoj 06.aacmu.

!sanja.golijanin@pravni.ues.rs.ba
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KmyuHe pujevu: cio600a npucmyna uHgopmayujama, 3aKOH O C/0-
600u npucmyna uHgopmayujama, mpaHcnapeHmMHocm, NPOaKmMu8HO
o6jas/eusarbe UHPOpMayuja, NOHO8HA ynompeba hodamaka.

1.YBopg

JaBHOCT pajia Ap>KaBHUX OpraHa U APYyrUx HOCHUJAlla BJACTU U cj0607a
npucTtyna uHpopmaiidjaMa o/l jaBHOT 3Ha4aja YMHe OCHOBHA 0O0UJbeXKja CaB-
peMeHHUX eMOKpATCKUX ApyuiTaBa. [[paBo Ha npuctyn uHdopmanrjama
Npeno3HaTo je Kao Npe/ycJIOB TpPaHCIIApEHTHOT U OATOBOPHOT pajia jaBHUX
opraHa, OJHOCHO Kao jeJlaH 0/, K/byYHUX [I0Ka3aTeJba CTeleHa JleMoKpa-
TUYHOCTHU caBpeMeHe Jp:kaBe. CMaTpa ce Jia je ynpaBo NpU3HaBakbe CJ0-
60/e npucTyna nHpopMaljamMa K/byuyHa Tauka TpaHcdopMaliyje ip>KaBe
Y jaBHe yIpaBe, U3 UHCTPYMEHTA BJIAaCTHU Y CEPBUCHO OPHUjEHTUCAHY jaBHY
cayx0y (Milenkovi¢, 2015: 116). OcHOBHA BpHjeHOCT NpaBa Ha MPUCTYII
“HpopMalMjaMa je y TOMe IITO Npy»ka MOryhHOCT Aa rpahaHu, Menujy,
jaBHOCT yoIITe, KOpUllhelkeM OBOT MpaBa YCIOCTaBe BaXKkaH MeXaHHW3aM
JleMOKpaTCKe KOHTPOJIe BJACTH U /IjeJIOTBOPHO CPe/iICTBO y 60pOU NPOTHUB
kopynuuje (Rutovi¢, 2007:128). Uaeja jaBHOCTU pajia opraHa BjaacTH JaTupa
u3 XVIII Bujeka, v npBuU NyT je 03akoweHa y llIBesckoj 1766. rogune, Kaza
je, Y OKBUDY peryJiucama cja060/ie ITaMIle, YBEEHO HAaYyeJlo IPUCTyIa
jaBHOCTHU cJyKO6eHUM JoKyMeHTUMA. /laHac, mocebHe 3aKOHE 0 MaTepHUjU
npyctyna nHpopmanmjamMa MMajy MHOTe Jp>KaBe MIUPOM cBHjeTa.” Bule
on aBUje feuenuje bocHa u XeprieroBruHa nMa 3aKoHe Koju ypehyjy nutame
npucTyna uHpopmanujama. 3aKoH o0 cJI060/ 11 TPUCTya HHOpMalHjama je
ycBojeH npBo Ha HUBOY BocHe u Xepuerosune 2000. roaute,?a 3atum 2001.
rofivHe Uy o6a eHtuteTa, Peny6auiu Cprckoj* u Pegepanuju buX®. Bpuko
JuctpukTt buX HeMa noce6aH 3aKoH, Beh npuMjeryje 3aKOH 0 c10604 1 TPU-
ctyna uapopmanujamay bocuu u Xeprerosunu.® [Iponvcu o npaBy Ha pu-

?Kaja cy y nuTamwy eBpOIICKe pKaBe, IPOoNKce 0 106041 NPUCTYIa HHPOpManujama,
Meby npBUMa, cy OHU]jeJie CKaHAWHABCKe 3eMJbe (60-TUX rofHa npoliuor BUujeka).Tokom
noc/be/ibe TPU JlelieHUje, Taj Iy T Cy CAUjeiuJIe U 0CTaJjle eBpoIcKe 3eMJbe. U3MeDhy ocTanux,
Mabapcka 1992., 'puka 1997., Yewmika Peny6sauka 1999., Ectonuja u JlutBanuja 2000.,
Pymynuja2001., Cp6uja 2004., CjeepHa Makesnonuja 2005., pua 'opa 2006. u gpyre. YuHu
ce MHTepecaHTHUM UcTahH Jja je bemauka 6uJia jefiHa O/ OCJIe b HX eBPONCKUX ApXKaBa Koja
je moHUjesia 3aKOH o cio604u nHopMucawa 2005. roauHe (OnumupHuje: Savovié, 2014:72).

$3aKoH 0 csi060au pucTyna unpopmanujamay bocuu u Xepuerosunu, Ca. eaacHuk buX,
6p.28/2000,45/2006, 102/2009, 62/2011 1 100/2013.

*3akoH o cs0604u npucTtyna uHpopmanujama, Ca. eaacHuk PC, 6p. 20/2001.

>Zakon o slobodi pristupa informacijama u Federaciji Bosne i Hercegovine, SI novine
Federacije BiH, br. 32/2001 u 48/2011.

®YnyTtcTBo 3a npoBohemwe 3akoHa o co6oau npucTyna uHdpopmanujamMa y buXy Bpuko
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cTyn uHdopMaliMjaMa HUCY Y MOTIYHOCTH yCcKJaaheHu ca MehyHapoaHUM
Y eBPOIICKUM CTaHJAapAUMa U Haj60/bUM NPaKcaMa y 0BOj 006JIaCTH IITO je
pes3y/ITHpaJio MHULMPAkEM H3MjeHa OJHOCHOT 3aKOHAa Ha HUBOY bocHe u
XepuerosuHe. Y TpeHyTKY IMcakba pajia, y napJaMeHTapHO] IPOLefypHU ce
HaJsiasu [Ipujeasor 3aKkoHa o cJ106041 IpUcTyna nHopMalMjaMma Ha HUBOY
BocHe u XepiieroBuHe.’

Y pazy ce Hajipuje U3Jiax<e OCHOBHU KOHIIENT MpaBa Ha IPUCTY N HHPopMa-
[MjaMa, a 3aTUM U pesieBaHTHU Me)yHapOoJHU CTaHAAp/U y 0BOj 06J1aCTH.
HakoH Tora ce aHa/iM3upa 3aKOHO/aBHU OKBUP NPUCTYNa MHGOpMaLUjaMa
Ha CBUM HUBOMMa BJIacTH y BocHU 1 XeplieroBUHY € N0Ce6HUM OCBPTOM Ha
[Ipujeasior 3akoHa o cj10604U NpUCTyna HHGopMaliMjaMma Ha HUBOY bocHe
u XepueroBuHe. [laxkmpa je ycMjepeHa Ha youyaBake eBeHTYyaJIHUX HeJl0-
cTaTakKa KojU Cy OJi yTHUIaja Ha OCTBapuBakbe NpaBa Ha NPUCTYN MHPOP-
MalMjaMa, ca LUJbeM Jia ce npy»xe ofpeheHe cMjepHULe 3a TOGOJbIIAKE
3aKOHCKHUX pjellesa.

2. OcHOBHe KapaKTepUCTHKe NpaBa HA NpUcTyn uHpopManujama

KoHuenT npaBa Ha npucTyn uHopMalMjaMa NoYMBa Ha CTAHOBULITY Jja
rpabanu uMajy npaBo Jia 3Hajy uHbopMalMje o/l jaBHOT 3HaA4aja, U a jaBHU
OpraHU MMajy o6aBe3y /a3, nocTynajyhu o saxrjeBuma, yunHe JOCTYIIHUM
jaBHOCTU MHbOpMalMje Koje cy y ’bbUX0BOM nocjeay. KOHKpeTHO, pujed je
0 npaBy cBakor goMaher usu cTpaHor GU3MUYKOr U NIPaBHOT JIMLA Jia ce
nHpopMuUllle 0 moJanuMa (JJOKYMeHTUMa UJIU JPYyTruM uHdopmalijama)
KOjMMa pacrnoJiaXky jaBHU OpraHU, Kao U Py Cy0jeKTHU KojuMa je MoBjepeHo
Bplleke jaBHUX oBJalihewa (Milenkovi¢, 2015:116). [IpuTomM, npaBo Jidia
Ha NpUCTyl UHGOpPMaLUjU HUje yCJI0B/bEHO TUME Jia je JuLe noBpujeheHo
y HEKOM CBOM MpaBy, Te Aa MY je 3a Ty CBpXy noTpebHa TpakeHa UHPOP-
Malyja, HUTH je YCJI0BJ/beHO JJOKa3UBabeM OUJI0 KAKBOT HHTepeca 3a Tpa-
Kewbe UHopMalLuje.

KagajaBHU opraH nocjeziyje ofgpeheHe nojiaTke BaXky paBHa [IpeTIOCTaBKa
/ia je TaKaB I0JlaTaK OJf UHTepeca 3a cBakor. CTora je opraHy o6aBesH Jja, Ha
ypeAaH Uy CKJIaZly 3a 3aKOHOM IOJHUjeT 3aXTjeB 32 MPUCTY N HHPOpPMALHjH,
JlocTaBu MHPOPMALMjy UM 1a oMoryhu yBu y by. HaisiexxHy opraH Moxe
YCKpaTUTH HHOpMaALH]jy, y KOM Cy4ajy Mopa ia 060pH OBy IPETNOCTABKY,
IITO ONET, MOXe caMO y YHanpujes oapeheHuM ciayyajeBuma. Haume, npu-

JuctpukTy BocHe u XepueroBuHne, Ca. eaacHuk bpuko JJucmpukma buX, 6p. 36/2004.

"Tipujenior 3akoHa o cJ1060/41 NpUcTya nHGopManjama Ha HUBOy BocHe u XepiieroBuHe
https://static.parlament.ba/doc/157401_(B)Prijedlog%20zakona(korigovani).pdfIlpeyseTto
4.7.2023.
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cTyn MHpopMalMju y nocje/ly jaBHUX OpraHa ce MOKe YCKpaTUTH KaJja je
TO NOTPeOHO pajiy 3alUTUTE NPETEXKHUJUX HHTEPEeca, KAKO jaBHUX TaKO U
MPUBATHUX, C TUM IITO je HAa jaBHOM OpraHy /ia joKae 0CTOojakbe TAKBOT
WHTEpeca, y 1aTOM cJy4ajy ofoujama npuctyna napopmanuju (Vodinelié,
Gajin, 2004: 10). [IpaBo Ha NpUCTy UHPOPMAIUjH YIKHUBA 3ALITUTY, I1a Ce
y cJy4ajy HeoCHOBaHOr ycKkpahuBamwa TpakeHe HHPoOpMalMje ocTBapyje
NPaBHUM Ny TEM.

Yciben TeXHOJIOIKOT pa3Boja, IpUje cBera pa3Boja MHTEPHETA U HOBUX
MHGOPMaIMOHO-KOMYHHUKALMOHUX TEXHOJIOT'Hja, jaABHU OPraHHU JJaHac UMajy
6pojHe MoryhHocTH fja MHQOpMalMje KOjuMa pacnoiaxKy yu4uHe JOCTYyTHUM
jaBHOCTH. CXOHO TOMe, [l0J1a3u U IO eBOJIyLHje caMOor KOHLeNTa paBa
Ha NpUcTyl nHoOpManjaMa Ha HAYMH Jia ce HaIJlacakK CBe BHIIe CTaBJ/ba
Ha 006aBe3y jaBHUX OpraHa /Jila CAMOWHHUIIMjaTUBHO, 6€3 YeKama Ha [ojeiu-
Ha4yHU 3aXTjeB, 06jaB/byjy HHOpPMaIllHje Koje Cy 3a jaBHOCT peJieBaHTHE U
JIaKO OCTYIIHE.

HajHoBuja pasza y pasBojy npucTtyna nHpopmanmjama oJJHOCH Ce Ha OTBa-
pame jaBHUX nogaTaka (Musa, 2015:2) mrtTo noagpasyMujeBa ob6jaB/bHUBakb€
3HATHOr Opoja CTPYKTypUpaHUX 6a3a nojjaTaka y MallMHCKU YUT/HbUBOM
006JINKY U OTBOpeHOM dopMaTy, KOju Cy AOCTYIHHU CBUMA U MOTY Ce KOpHU-
CTUTH, IUjeJIUTH U JlaJbe 06jaB/bUBATH ¥ 6UJI0 KOjy cBpXY (Voloder, 2016: 10).

3. MebyHapoaHu ctaHAapAu y 06J1acTH npucTyna uHgopmanujama

[IpaBo Ha c/1060aH NpUCTy Il UHOPMaIMjaMa MPOU3J1a3Hu U3 HAjBAKHUJUX
JloKyMeHaTa YjequmweHux Halija u CaBjeTa EBporne. YHUBep3aJiHa fiekJapa-
[[1ja o JbyACKUM NpaBuMa u3 1948. roguHe npe/iBuba 1a cBako MMa npaBo Ha
cJ10601y MUILIJbEHA U U3PAXKABaha, Koja YKJbYyuyje ,[...] u c1060dy mpadcersa,
npumarea U wuperoa uHgopmayuja u udeja nymem 6uo Kojez meduja u 6e3s
063upa Ha eparuye“(4. 19). [Ipema oxpe6yv yiaHa 19 YHUBep3aiHe Jeka-
panuje, 061MKOBaH je 4saH 19. ctaB 2 MehyHapoiHOT akTa 0 rpahaHCKUM
Y MOJIMTUYKUM NpaBuMa u3 1966 roJjuiHe, mpemMa KojeM MpaBo Ha €060,y
v3pa)kaBamwa Takohe o6yxBaTa €060y Tpaxkerwa, IpUMamba U LHMpenha
nHdopmanuja.tTpeba noMmeHyTH 1 KoHBeHLIHjY YjeAubeHUX HALlHja O MpHU-
cTyny uidopmanujama, ydelihy jaBHOCTH y AOHOLIEHY OAJyKa U IPUCTYILY
NpaB/M y EKOJIOLIKKMM MMTakbuMa, T3B. AapXyCKa KOHBEHILIW]a, K0jy je bocHa
u XepueropuHa patudrkoasia 2008. roguHe.’ 3a pa3uKy oJ yHUBep3aJ-
HUX MehyHapoJHUX JJOKyMeHaTa KOju MaTepH]y JbyACKUX ITpaBa Peryanuily

8Medunarodni pakt o gradanskim i politickim pravima CCPR, SI list RBiH, br. 2/1992,
25/1993.

Ca. enacHuk BuX-MehyHapodHu yzoeopu, 6p. 8/2008.
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Ha HajONIUTHjA HAYMH, AapXyCKa KOHBEHI[Mja HENOCPeJHO IPOMOBHUIIIE
paBo Ha cJ1060/1aH NPUCTY N HHOpMaLUjaMa y 06J1aCTH }KUBOTHE CPeIUHE.

On nokyMeHaTa Koje je ycBojuo CaBjeT EBpone, 360r moJioxaja y npaBHOM
cuctemy bocHe u XeprerouHe,'’cBakako je HajaHauajHUja EBporicka KoH-
BEHI[Mja 0 JbY/ICKUM MpaBUMa U OCHOBHUM cjo6o4ama. Oapeaoda yiana 10
EBpoICKe KOHBEeHIIMje rapaHTyje MpaBo Ha €060y U3parkaBama, Koja
npesBubha npaBo Ja ce NpyMMajy U lupe nHGopMaluje, ajau He U IpaBo Aa
ce nHpopManuje Tpaxke. EBponcku cyn 3a jbyzicka npasa je A1yro BpeMeHa
0CTao JJ0C/be/laH y CTPUKTHOM TyMauemwy 4jaHa 10 EBponcke koHBeHIHje Ha
HA4uMH []a OH He IOKPHBa MO3UTUBHY 06aBe3y Jp>KaBe 1a OCUrypa MpaBo Ha
npuctyn uadpopmanujama (Knight, 2013: 469).""TakaB cTaB, EBponcku cy
je uamujenuo y npeameTty Sdruzeni Jihoceské Matky npomue Ceske Republike
u3 2006. roauHe, ¢ TUM Jjla IpaBoO Ha NpUCTyn MHPOpMalMjaMa HUje pas-
MaTpao caMocTaJsiHO Beh kao npezycJioB 3a ocTBapHUBakh€e NpaBa Ha NpHU-
BaTHocT (Ofak, 2016: 938). Tek je 2009. roguHe EBporncku cyz 3a JbyAcKa
npaBa yTBP/AUO MOBpeAy NpaBa Ha MPUCTYN HHbOpMalMjaMa, Kao noceob-
HOT nIpaBa y oKBUPY 4saHa 10. EBponcke KOHBeHIHje, KOjUM Cce rapaHTyje
cJ060/1a U3parkapama.t?

KouBennuja Cajeta EBpone o npuctyny ciay»K6eHUM JOKyMeHTHUMa’je
npBU MehyHApOJAHU UHCTPYMEHT KOjU je 06aBe3yjyhu, a Koju ce oJJHOCH

1Y npaBHOM nopeTky BocHe u XepLeroprHe 1 lbeHUX EHTHUTETA, IpaBa U ca060/e
npeaBubheHn y EBpONCKoj KOHBEHIUjU U FbeHUM NIPOTOKOJIMMA Ce JUPEKTHO NPUMjery]y
Y MMajy IPUOPUTET HaJi CBUM OCTAJIUM 3aKoHUMaA. (4. [I/2 YcTtaBa BocHe u XepueroBune).
TekcT YcraBa BuX HuKka/ja HUje 3BaHUYHO PEBE/IEH Ca EHIJIECKOT je3MKa Ha CJ1yKOeHe je3uKe
BocHe u XepreroBruHe, HUTH je 06jaB/beH y cayk6eHoM riacuiy BocHe u Xeprerosuse. Y
OBOM TEKCTY, KOPUCTH Ce HeCJIy>KOeHH npeBoj Koju je KaHlelapuja Bucokor npesctaBHUKa
y Bocuu u XepueroBunu joctaBuia YcraBHoM cyay buX 1997. roauHe, a Koju je 06jaB/beH
Ha UHTEPHET CTpaHUL U YcTaBHOT cyza BocHe u Xeprerosusne https://www.ustavnisud.ba

"HaBegeHu cTtaB EBponcku cyz 3a Jbyscka IpaBa je 3ay3eo y npegMety Leander protiv
Svedske u3 1987. rogune. BuTHO je ucTahu fa ce paJiuio o 3aXTjeBy 0je AMHIA 32 IPUCTYTI
uHpopMalMjaMa Koje Cy ce oJJHOCuJIe Ha iera. CraHoBuuTe Cy/1a U3 Te pecy/ie je TOHOBJ/bEHO
u y npenmeTtuma Gaskin protiv Ujedinjenog Kraljevstva (1989.) u Roche protiv Ujedinjenog
Kraljevstva (2005.) ¥ Tum npegmeTtuMma, Cyz je Umak oAJIy4uo y KOPUCT MOJHOCHOIIA
anJIMKalMje jep je yTBpAHO NOBpeAy IpaBa Ha MOIITOBAaWke MOPOJUYHOT U IPUBATHOT
xuBoTa. (OnumupHwuje: Ofak, 2016:937-939)

2[IpepmeT EBporickor cy/a 3a Jby/icka npaBa Tdrsasdg a Szabadsdgjogokért v. Hungary
(mpexncraBka 6p. 37374/05) on 14. anpusa 2009. ronuHe u npegmet Kenedi v. Hungary,
(mpencTtaBka 6p. 31475/05) ox 26. maja 2009. rogune, soctynHo Ha: http://hudoc.echr.coe.
int/sites/eng/pages/search.aspx?i=001-92171 IlpeyseTo 1.7. 2023.

13 Council of Europe Convention on Access to Official Documents, foctynHo Ha: https://
www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=205 IIpey3eTo:
22.6.2023.
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Ha OIIITe MPU3Hamke MpaBa Ha MPUCTYI CAYKOEeHUM JOKYMeHTUMa KOoju
Cy y nocjeny jaBHUX opraHa. bocHa u XepuerosurHa je notnucasia Koupen-
[[Hjy O MPUCTyNy cayx6eHuM gokyMeHTHMa 2010. rouHe, a paTUPHUKO-
BaJia je 2012. roauHe U ©Ma 06aBe3y Jja yCKJIaAW CBOje 3aKOHO/IAaBCTBO ca
KonBeHujoMm.

Kaza je pujedy o npaBHOj TeKOBMHHU EBpoOICKe yHHUje, y KOHTEKCTY NpaBa
Ha npucTyn nuidopmanujama, oj 3Hadaja je [loBe/pba 0 OCHOBHUM NpaBUMa
EBporicke yHUje KojoM ce yTBphyje mpaBo Ha f06py ynpaBy (4.1.41) u npaBo
npuctyna gokymeHtuMa (4. 42),* kao u Jupektuna (EY) 2019/1024
EBponckor napsiamenTa u CaBjeta u3 2019. rogquHe 0 0OTBOPEHUM NoAa-
I[MMa ¥ IOHOBHO] YIIOTPe6H JOKYMeHaTa jaBHOT ceKTopa.'®

4. Cno6oaaH npuctyn nHpopManmjama y npaBy ¥ npakcu bocHe u
XepuerosuHe

[IpaBHU OKBUp 3a OCTBapHBabhe NpaBa Ha NPUCTYI MHPopMaLUjamMa y bocHu
1 XepleroBUHU YrMHe Beh MoMeHyTH: 3aKOH 0 CJI06041 MPUCTyTa uHPOp-
Manujamay bocuu u Xeprerosun (y gasbeM Tekcty: 30CIHU buX), 3akoH o
cs0601u pucTyna nHopMmanujama Peny6sirike Cpricke (y a/beM TEKCTY:
30CIIH PC) u 3akoH o caoboau npucTyna uidpopmanujama y Pepepanuju
buX (y naseem tekcty: 30CIIU ®buX). Y BpujeMe Kajia cy JOHUjETH, IpUje
BUIIIE O] IBHje IelieHU]e, ca/ipXKaBaJiv Cy IporpecrBHa pjelema. ®Mehytum,
ca pa3BojeM UHTEPHETA U eJIeKTPOHCKUX Me/iMja 3Ha4ajHo je HallpeA0Bao
Y caj/ip>Kaj mpaBa Ha NpUcTyn MHopMalMjamMa, Te ce jaBuja norpeba 3a
HaJlorpailboM noctojeher 3akoHOZJaBCTBAa U HEFOBUM YCKJIahuBameM ca

“Povelja Evropske unije o osnovnim pravima, foctymnHo Ha: https://eur-lex.europa.eu/
legal-content/HR/TXT/?uri=celex%3A12016P%2FTXT Ilpey3eTo 1.7. 2023.

5Direktiva (EU) 2019/1024 Evropskog parlamenta i Savjeta od 20. juna 2019. o otvorenim
podacima i ponovnoj upotrebi informacija javnog sektora, foctynHo Ha: https://eur-lex.
europa.eu/legal-content/HR/TXT/PDF/?uri=CELEX:32019L1024&qid=1690635955571
[IpeyseTto 2.7. 2023.

1630CINU BuX je HekoJsinko nyTa MmujerbaH, 30CITU ®BuX camo jesaunyT, sok 30CIU PC
Jl0 laHac HUje MUujerwaH. HajanauyajHuje usamjene u gonyHe 30CIIU buX cy ce ogHocUIe Ha
MpoNUCHBame 00aBe3e JOHOIIEHA pjelliena (YMjecTo JoMuca) o 3axTjeBy 3a IPUCTY I
nHpopManMjamMa, IpeKkpllajHe oapesade, Te NPONUCHUBaKke HA/JIEXKHOCTU YIIpaBHOT
HHCIeKTopaTa (3akoH o cjao6oau npucTtyna uHpopmanujama y bocHu U XeplLeroBuHH,
Ca. enacHuk BuX, 6p. 28/2000, 45/2006, 102/2009, 62/2011 u 100/2013). 30CIIHN ®buX
je MUjewaH y AUjesy KOju ce TU4Ye 06aBe3e JIOHOLIEHA pjelliekha 10 3aXTjeBY 3a MPUCTY
nHbOpMalMjaMa U MUTamka JPYyroCcTEeNeHOr OpraHa Koju oJJ1y4yje 1o KaJ0U Ha pjellebe.
Zakon o izmjenama i dopunama Zakona o slobodi pristupa informacijama u Federaciji Bosne
i Hercegovine, SI. novine Federacije BiH, br. 48/2011.
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MehyHapoJHUM U eBpPOINICKUM CTaHAapAMMa y oBoj 06J1acTy. HoBa 3aKkoHCKa
pjeliewa y MaTepHju npuctyna uHpopmanvjaMa Ha HUBoy bocHe u Xep-
[lerOBMHe HaJsla3e ce, y TPeHYTKY NHUcama paja, y NpoueAypH ycBajama.t’

HavesiHo roBopehy, K/byuyHH HeZoCcTalny Baxkeher 3aKoHOAABCTBA y 06J1a-
cTU npuctyna uiopmanujama y bocuu u Xepuerosunu, usmelhy ocraJior,
Cy: HeIIpOIIMCHBamwbe 0baBe3e NPOAKTUBHOI 06jaB/bHBakba MHPOpMaLHja
0 paZly jaBHUX OpraHa, HeJloCTaTak ofpeAaba 0 OTBOPEHUM NoAaLUMa U
NIOHOBHO]j YIIOTPe6U NoJaTaka jaBHOT CEKTOPA, HENIOCTOjabe LieHTPaJIHUX
nopTaJja jaBHUX UHQOpMaluja, HejoCcTaTaK ojpesaba 0 UHCIEKIUjCKOM
Ha/3opy U Ap. CTora cy oJf U3y3eTHOT 3Hayaja Npe/JioKeHa 3aKOHCKa pje-
1erwa Ha HUBoy bocHe 1 XeplieroBuHe KojuUMa Cy AjeJIMMUYHO OTKJIOWbEeHHU
HaBeJleHU HeJJ0CTaly U HCTOBPEMEHO U3BpLIeHO ycKIahuBamwe ca ofpes-
6ama KonseHuuje CaBjeTa EBpone o npucTyny cayx6eHUM JJOKYMeHTUMa,
onHOCHO oapes6ama Jlupektuse (EY) 2019/1024 EBponckor napsiaMeHTa
u CaBjeTa u3 2019. roarvHe 0 OTBOPEHUM NOJAlIMa U TOHOBHO] yIIOTPe6H
JIOKyMeHaTa jaBHOT CEeKTopa.

Meby npea/iokeHUM 3aKOHCKUM pjellilelrMa HMa 03U TUBHUX, aJIU U OHUX
KOjU MOT'y UMaTH IITeTHe Noc/beAule. Kao HajsHavajHU]jy HOBUHY, HABOLUMO
06aBe3y MHCTUTYLMja buX fa Ha cBOjUM MHTEPHET CTpaHUILLaMa peJJOBHO
00jaBJbyjy ¥ aXKypHupajy uHPOpMallHje U3 CBOT jesJIOKpyTra pajia, a mocebHO
nHpopMaIije 0 OpraHru3alUju UHCTUTYIH]je, BhEHOM pajy, oJJyKaMa U
aKTHUMa, MHpopMalLvje o pUHAHCUpay, jJABHUM HabaBKaMa, jaBHUM KOH-
KypCHuMa, ycJyraMa Koje MHCTUTyLMja buX npy»xa KOpucHALMMA U HU3
Jpyrux 3aKOHOM NpeABUbheHUX nHOpMaLyja, NoJ NpUjeTHOM CaHKLHja.
Pok y koMe ce nH$popMaIuje Mopajy CaMOMHHUIIMjaTUBHO 06jaBUTH U3HOCH
15 naHa o1 ;aHa HacTaHKa MHpopmManuje.'®

Unak, Tpeba uUMaTH y BUAY Ja yCljellHa UMIIJIeMeHTalUja IPOaKTUBHE
TPaHCHAPEHTHOCTH jaBHe yIIpaBe Y IPaKCU He 3aBUCHU CaMoO 0/] 3aKOHCKUX
pjeiiera, Beh v o aaMUHUCTpATUBHE KyaType (Savino, 2010: 11) u uHCTH-

Tlpoueaypa JOHOLIeHha HOBOT 3aKOHA Ha HUBOY BocHe u XeplieroBuHe 3amnodeJia je
2021. rogune. HakoH oKOHYama JaBHUX KOHCYyJTalrja, MunuctapcTBo npasje buX je
ynyTtuso Hauprt 3akoHa o cs10604u npuctyna nuHopMaljamMa U IOHOBHOj yIIoTpeoH
nHpopmanujay bocuu u Xepuerosunu Casjety Mmunucrtapa buX. HaBegenn Hanpt 3akoHa,
CaBjeT MUHUCTapa je yCBOjUO y anipuy Mjecenty 2023. rojuHe U yy THO y apJiaMeHTapHy
npouenypy. IlpencraBuuuku goMm IlapsiamentapHe ckynutuHe buX je Ha 8. cjegHUL M
oApkaHoj 5. 7. 2023. roAguHe ycBOjuo, y NpBOM uuTamwy, [Ipujeasior 3akoHa o cio6oau
npuctyna uHopmanujamMma Ha HuUBoy bocHe u Xeprierosune.

8Ynan 14 Mpujeasiora 3akoHa o cj0604U NpUCTyNa HHOpMaAlHjaMa HA HUBOY
nHcTUuTynuja bocHe 1 Xeprerosuse.
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TYIMOHAJHUX KaNnalUuTeTa, aJli U 0] UHTEpPeCOBakha jaBHOCTH 32 TPaHCIa-
peHTHOCT jaBHuX opraHa (Voloder, 2016: 11).1°

[IpoakTHBHO 06jaB/bHBae HHOpPMallMja Tpeba Aa Oy/ie Mo/[p>KaHo OTBa-
pameM MopTaJia 0TBOPEHUX MOATAKA, 1A je TAKO 3aKOHO/aBall peJiBU-
JIM0 ycrocTaBJ/bakbe LleHTpaJsiHOr mopTaJia jaBHUX MHOpMalL1ja Kao jaBHO
JIOCTYIIHOT aJlaTa Ha MHTEPHETY, Koju rpahaHrnMa Tpeba ga oMoryhu TpajHu
npucTyn vHdopMalMjaMa NoXpambeHUM y 623U eJIeKTPOHCKUX JOKYMeHa-
Ta,?’ Kao ¥ OCTBapHBak€ paBa Ha IOHOBHY YIOTPeOy JOKyMeHaTa HHCTHU-
Tynuja buX.?! Cro6omaH npucTyn HHpopMaliMjamMa, Kao M OTBOPEHH Moalu
npeJiCTaB/bajy BaxKHe cerMeHTe mpoiieca pedpopMe jaBHe ynpaBe y bocHu
u Xepreropunu. [lojam ,uHpopmManuja“ v ,0TBOPEHH Mojalu“*? ce y cBoM
CYLITUHCKOM CMUCJIY U MOPHjeKJIy HaCTaHKa pasJ/ihKyjy, UaKo UX Be3yje
WCTHU KPajHU [IUJb — yCIOCTaBJ/bakbe ,J0OPOT yIIpaB/bakha“, Kao v BJlaJlaBUHe
npaBa yomniute (Dimitrijevi¢, Vuceti¢, 2021: 173).

[locTynak ocTBapuBama IpaBa Ha NPUCTYN MHOpPMalMjaMa npes OpraHoM
BJIACTH je, 110 CBOjOj IPAaBHOj IPUPOAH, IPBOCTEINEHU YIIPABHU NOCTYIIAK,
Y TO nocebaH ynpaBHU noctynak (Byukosuh, 2013: 392). [lokpehe ce 3ax-
TjeBOM 3a NPUCTYI UHGOPMaLUjHU KOjU Cce IOJAHOCU NUCAaHUM nyTeM. [Iuca-
HUM 3aXTjeBOM Ce CMaTpa U 3aXTjeB KOjH je IO HeCEeH NIy TeM eJIeKTPOHCKe
MOILTeE, TPU YEMY je OUTHO /1a 3aXTjeB CaAP KK OCHOBHE eJIeMEHTeE KOje 3aKOH
npomnucyje (Ha3UB U CjeJUIITE OPraHa, MoJ[aTKe KOju Cy BaXKHU 3a MpPeIo-
3HaBamwe HHPOpMaIlMje Koja ce TpaxKy, UMe, Ipe3uMe U ajJipeca GU3UUKOT
JINIIA, OJJTHOCHO HAa3MWB U CjeIMLITe MpaBHOT auLa).?* O 3axTjeBy y popmu

¥ IlponucuBameM o6aBe3e NPOaKTUBHE 00jaBe MHPOpPMallHja, 3aKOHO4aBal, Baxkehu
3aKOHCKH OKBUDP Y 06J1acTH NpUCTyla MHQOpMaljaMa UICTOBPEMEHO ycarjallaBa ca HI30M
CEeKTOPCKUX 3aKOHa U NoJUTHKa. Tako je, npuMjepa pajau, oapesdamMa 3aKoHa O jaBHUM
HabaBkaMa IIponycaHa o6aBe3a jaBHUX opraHa fAa o06jaBJ/byjy HHPOpMalMje U3 JJoMeHa
jaBHUX Ha6aBKH (MJ1aH jaBHUX HaGaBKU U OCHOBHe eJleMeHTe yroBopa 3a CBe NOCTYINKe
jaBHe HabaBKe, Kao U CBe U3MjeHe yroBopa [0 Kojux Aohe y TOKy pea/u3aluje yropopa u
Z1p.)- 3aKOH 0 jaBHUM HabaBkaMa, Ca. eaacHuk buX, 6p. 39/2014 u 59/2022.

2041, 15 lpujeasiora 3akoHa o ¢JI060AM NpUCTy A HHbOpPMallKjaMa Ha HUBOY UHCTUTYI[Hja
BocHe u XepluerosuHe.

2141, 30 [pujeasiora 3akoHa o CJI060AK NpUCTya HHOPMaljaMa Ha HUBOY HHCTUTY1Hja
BocHe u XepueroBuHe.

22 udopmariyja nopasyMujeBa CBaKu caipaj y nocjealy MHCTUTYy I Hja BuX, 3a6u/bexeH
y 6UJI0 KOjeM 06JIMKY, @ KOjH je MHCTUTYI[Mja CAYMHUJIA, TPUMjeHHUJIa UJIU A061Ia HE3aBUCHO
o/ BpeMeHa HacTaHKa MM KaTeropusanuje. Y. 5, ct. 1, Tay. ) [Ipujessora 3akona o
cJ10601 TpUCTyIa MHOpMaIMjaMa Ha HUBOY MHCTUTYLHja BocHe u XeprieroBrune. OTBopeHe
MoJlaTKe KapaKTepHuIlle MOHOBHA ynoTpe6a, OJHOCHO je/JTHOM ZJ00MjeHH! jaBHU MOAAIHU Ce
JlaJbe aHAJIM3UPaAjy U KOPUCTeE Y pa3JIMYUTe, KOMepLiMjaJlHe WU HEKOMepPLMjaJiHe, CBpXe.

2 [Ipujepsior 3aKoHa CaJp>XU WM HEraTUBHY JepUHULHU]y 3aXTjeBa 3a MPUCTYI
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pjelierma oAJydyje HHCTUTYIMja Koja nocjesyje TpaxkeHy uHpopmaLujy
6e3 ofrahama, HajkacHUje y poKy o/ 15 JaHa o/ JaHA MOJHOIIEeHha yPeJHOT
3axTjeBa.* [IpucTyn nHGOpManuju ce Moke OMOryNHUTH Ha BUILlEe HAYMHA:
HemocpeHUM JaBamkeM HHPOpMaIivje, JaBambeM HHPOpMaLHje MUCAHUM
nyTteM, oMoryhaBawmeM yBU/JA y JOKYMEHTe U U3pajly KoNuje JOKyMeHTa
KOjU caZip>Ku TpaxkeHy MHOpMal1jy, Kao U Ha IpyTy HA4MH KOjU je IpUKJIa-
JlaH 32 OCTBapHuBakbe IpaBa Ha NPUCTy N MHPOpMaIMjH, a KOjU MOJHOCU AL,
MO’Ke Ha3HAYUTH y CBOM 3aXTjeBy.>

3aKJ/by4KOM, IPOTHUB KOra [NOCTOjH NPaBo XkKaJjbe, HHCTUTYynWja buX onbanyje
3axXTjeB 3a NPUCTYN UHGOPMAIMjHU KaJa He Iocjeiyje TpaxkeHy HHpopMa-
LU}y ¥ He MOXKe Y3 pa3yMHO YJIOKeH TPy YTBPAUTHU KOja UHCTUTY1Hja Iocje-
Zlyje uHopMalujy, 0JHOCHO HeMa ca3Hama Ijje ce MHGOpMalMja HajaasHu.
PjeliemeM ce 3axTjeB 0/161ja U3 cibeiehrX pasJjora: ako Cy UCIIy HbeHH 3aKO0-
HOM MPONKCAHU YCJOBU 3a OTpaHUYaBakbe MpaBa Ha NPUCTYI UHPopMa-
[UjH,2°aK0 MHCTUTYIUja YTBP/IU J]a HEMA OCHOBA 3a JIOMYHY WUJIU UCIIPAaBaK
Beh gaTe undopmanuje, ako ce Tpaxku uHopMaIMja Koja ce He cMaTpa
“HbOpPMaLUjoM y CMUCJy 3aKOHA UJIU ce paJiu 0 3JI0yoTpebu npasa Ha
npuctyn uapopmarnuju.’’

nHbopmanujama. Tako ce 3axTjeBOM 3a NIpUCTyN HHOpMallMjaMa He cMaTpa JaBamwe
MUII/bea, objallllbeka UM YyIYTCTaBa Be3aHO 3a OCTBapMBamle HEKOr IpaBa WU
M3BplIaBame o6aBe3e, U3pajie aHa/M3e UM TyMadyeke HEKOT IPOIKca, Kao HU CTBapame
HoBe nHopManuje (4. 23, cT 6). HeraTUBHO 3aKOHCKO ofpehere 3axTjeBa 3a NPUCTY N
nHbOpMaLHUju yCcauje U0 je 360T yuecTalle IpaKce NOAHOLIeHa 3aXTjeBa 3a NPUCTY N
MHPOpMalMjaMa KojuMa ce Tpa)KMo YBUJ Y CIIMC HEKOT NIpeJiMeTa Y KOjeM je MoJgHOCHIaL]
3axTjeBa CTpaHKa IpeJ OpraHoM yIipaBe, UJIY laBatbe Nojallilbeha Be3aHUX 3a 0CTBApUBambe
HeKMX N1paBa, UJIU TyMauekbe HEeKOT ponuca UTA,.

2Bug. 4. 23, cT. 1 nui. 25, ct. 1 [Ipujessiora 3akoHa o cJ106041 MpUCTya vHGOpMalHjama
Ha HUBOY MHCTUTYyLMja bocHe u XepuerosrHe. Pok ce MoXKe NpoAy»KUTH 3a jOIl NTeT PaJHUX
JlaHa YKOJIMKO Ce jeJJHUM 3axTjeBOM Tpaxku Behu 6poj pazsinuuTux nHGopMaluja o uemy
ce o6aBjelITaBa NOJHOCKJIAL] 3aXTjeBa.

2541, 22, ct. 1 tay. 6 [Ipujeasiora 3aKoHa o /106044 IpUCTyNa HHOpMaljaMma Ha HUBOY
nHcTuTynHuja bocHe u Xeprierosune. Ha oBoM MjecTy, ce MUCJIM HAa TPUCTY T UHOPMALUjU
10 TIOJJHUjeTOM 3aXTjeBy C 063UpPOM Ha TO /ia ce NpUCTyn HHPopMalujama omoryhasa u
NpPOAaKTUBHOM 06jaBOM HHOpMaInuja.

260CcHOB 3a OrpaHHUYerb€e NpaBa Ha NPUCTY I HHPOPMALUjU MOXKe OUTH 3aIITHTA jaBHOT
WHTepeca (3allTUTA HallMOHaJIHe 6e36jeIHOCTU U MehyHapOJHUX OZHOCA, jaBHOT peAa,
KOMepIMjaJIHUX U IPYTUX EKOHOMCKUX HHTepeca 3eMJ/be, EKOHOMCKE U MOHETapHe MOJIUTHKE,
3alTUTa HHPOpMaLMja Be3aHUX 32 CY/ICKe OCTYIKe U HHCIIEKI[HjCKe KOHTPOJIE UTJ.) U
3aIUTHTA IPUBAaTHUX HHTepeca (IPpUBAaTHOCT QU3UUKUX JIMIA, 3alITUTA IMYHUX NT0ZaTaKa
KopucHuKa U Tpehux smuna)lu. 19, ct. 4, 6 u 7 [Ipujeasiora 3akoHa o cJ1060AU MPUCTYTIA
nHPopMalMjaMa Ha HUBOY HHCTUTYLHja bocHe u Xeprierosuse.

7Y, 26, ct 6 [pujeasora 3akoHa o cj06044 NpUcTyna nHopMalLMjaMa Ha HUBOY
nHcTUuTynuja bocHe 1 Xeprerosuse.
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3amTuTa NpaBa Ha NpUCTyn HHGOpMAIUju ce 06e36jehyje Ha JBa HAUKHA:
y noctynky npep Xanbenum Bujehem npu CaBjeTy MuHUcTapa buX u y
noctynky npen Cynom bocHe u XepuerosuHe. [loctynak npen XKan6eHum
BUjeheM je IpyrocTeneHy ypaBHHU IOCTYNAK UJIM NIOCTYIAK M0 »KaJ10U. Y
OBOM IIOCTYIIKY Ce UCTOBPEMEHO OCTBapyje U IUTUTHU NIpaBO Ha IPUCTYII
vHbOpMaIMju, Koje HUje MOTJIO Jla Ce OCTBAPH, Y IjeJIMHU UJIU Jje ITUMUYHO,
y IPBOCTENEeHOM OCTYNKY npej MHcTUTYyLHjoM buX. Xanba ce Moxe usja-
BUTH U Yy Cay4ajy ,hyTamwa“ opraHa, Kao U y cuTyandjama KaJia OpraH 1o
3aXTjeBy 3a MIPUCTYN HHOPMaIMjaMa He JOHOCH pjellere.”

[Ipouenypa nocrynamwa XKasnbeHor Bujeha caapxu ogpeheHe cnenuduy-
HOCTH, MaJia Ce caM MOCTYyMNakK o/iBHja y Hajeehoj Mjepu CX04HO ope6ama
3aKoHa 0 ypaBHOM MOCTYNKY.?’ J[pyrocTeneHu opraH je Ay>kaH /ia loHece
Y ZI0CTaBU NOJHOCHUOIY 3aXTjeBa pjellerbe Mo a6 HajKacHHUje Y POKY O/
30 paHa oz aHa npujeMa xas6e.3’ Pjemewe XKanbeHor Bujeha je KOHaYHO
Y MOXKe GUTHU IpercnuTaHo of crpaHe Cyna bocHe u XeprerosuHe y ynpas-
HOM CIIOpY. YIIPaBHOCY/ICKH NOCTYIAaK Ce CMaTpa XUTHUM U CY/ je y>KaH
Jla IOHece OJIyKY MO TYK6HU y poky oz 60 naHa.*' OgpehuBame pokoBa 3a
0/lJIy4MBamb€ 10 aJIo1, OTHOCHO TYX0U NpeJcTaB/ba HOBUHY Koja Tpeba
Jla fonpuHece ebUKacHUjeM OCTBapUBaky MpaBa Ha NPUCTYN UHPopMa-
uuju. UHTepecanTHa je, MehyTuM, ofipe/i6a npeMa Kojoj ,,ynpaBHHU crop|...]
MOe [IOKPEeHYTH U MHCTUTYyLUja buX Koja je JJoHUjes1a MPBOCTENEHO pje-
nieme.“*? Kao siornuno, HaMmehe ce nuTame Kako MHCTUTYLMja buX, Koja je
y IPOLECHONIPABHOM CMUCJy IPBOCTENEHH OpPraH (He CTpaHKa y IOCTYIKY)
MOKe MOJHUjeTH TYK0y NPOTHUB pjelliea ApyrocTeneHor opraxna?! Y sesu

283a passnuky oj Baxehux pjeuiema, [lpujeasiorom 3akoHa (4.1. 26, cT. 2) npegBubheHe cy
oApeheHe cuTyaluje Kaja ce IOBOJAOM 3aXTjeBa 3a IpUCTYN HHGOpMalMjaMa He OAJIydyje
y dopmu pjemewa. Pajgu ce o cayyajeBuMa KajJja je KOpUCHUK Beh jo6uo nHPopMaLujy,
a HUje npoTekao pok of 90 faHa of fAaHa NOJHOLIEHA NPEeTXO0LHOT 3aXTjeBa, Kaja je
HHpopMal1jajaBHO 06jaB/beHa, KajJia Cy y NUTakby MUHGopMaluje Koje ce J06Hjajy Ha OCHOBY
JPYTHX 3aKOHCKUX NPOINHKCa, KaZa ce paAu o 3aliThheHoj MHPOPMaLUjU UJIH je TOJHECEH
HeypeJaH 3aXTjeB.

293aKOH 0 yIpaBHOM NOCTYIKY, C/. 2aacHuk buX, 6p.29/2002,12/2004,88/2007,93/2009,
41/2013 u 53/2016.

30Y nBa 3aKOHOM IIPOIKCaHa CJ1y4aja, POK 3a JOHOLIEehe U J0CTaB/bakbe JPYroCTEeNeHOT
pjemema je nyxu (90 ogHocHo 60 gana). Y. 28 [Ipujessiora 3akoHa o cJI0604H IPUCTYTIA
uHdopMalMjaMa Ha HUBOY HHCTUTYIMja BocHe u XeplerosuHe.

3141, 29, ct. 1 u 2 llpujeguiora 3akoHa o 106041 NpUCTyna HHGoOpMalMjama Ha HUBOY
nHcTUTyuuja bocHe u XepuerosuHe.

3245, 29, ct. 3 llpujeasiora 3akoHa o c06044 NpUCTyHa HHPOpMalMjaMa HA HUBOY
nHcTUTynUja bocHe 1 Xepuerosuse.
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caTuM, Tpeba uctahu aa je [lpaBobpanuay bocHe u XepueroBuHe HajJie-
’KaH /la MOKpeHe yIIpaBHU CIIOP paJy 3aLITUTE jaBHOT HHTepeca.

TexcT [Ipujeasiora 3aKkoHa caJip>KH U oJipe/ioe 0 MOCTyNamwy 110 3aXTjeBy 3a
MOHOBHY yHOTpeOy AoKkyMeHaTa. HauMe, cBako pU3HUUKO K IPaBHO JIULE UMa
MpaBo Ha NIOHOBHY YIOTPeOy JOKyMeHaTa Y KOMepliyjajHe WU HEKOMep-
[[MjaJIHEe CBpPXe, a MOCTYyNakK ce nokpehe nopgHomemeM 3axTjeBa eJJ€eKTPOH-
CKHM NIy TEM U eJIEKTPOHCKH Ce J0CTaBJba OATOBOP Ha 3axTjeB. O 3axTjeBy ce
oJIy4yje pjeliewmeM y poKy oA 15 naHa oJf faHa NOJHOLIEHA yPeJHOT 3aX-
TjeBa.**PjeliereM KOjUM ce 3aXTjeB yCBaja yTBphHYjy ce yCJI0BH IIOHOBHE yII0-
Tpebe JJOKyMeHaTa, Kao MU BUCKHA U HA4MH 00padyyHa TPOLIKOBA. YKOJIHUKO
KOPHUCHUK HUje 32/10BOJbaH oJpeheHuM yca0BHMMa Kopulihema UJIu cMaTpa
Jla TPOIIKOBU HUCY NMPABUJIO YTBPHEHHU, KAao U Y CJy4dajy oi0Hjama 3ax-
TjeBa 3a IOHOBHY yNOTpely nojaTaka’**moJHOCK 1ALl 3aXTjeBa KMa IPaBo Ha
»asiby. XKanba ce uzjassbyje XKanbeHoM Bujehy Kao ApyrocTeneHoOM OpraHy.
Pjemiere o »kasibu je KOHAYHO U MPOTUB Hbera ce MoKe IOKPEHYTH YIIPaBHU
cnop npej Cynom BocHe u Xeprerosune.*

W mopepn 3HaTHOr 6poja MO3UTHUBHUX 3aKOHCKHUX pjelllerba, MOjeJuHe
oApenbe [lpujeasiora 3akoHa YuHe ce MpobaeMaTUYHUM. bpojHe opraHu-
3alMje UBUJIHOT JIPYIITBA Cy ocriopaBaJie oJpe/iby mpeMa Kojoj ce npu-
cTyn uHpopMmanujama y nocjely MHCTUTy1uja buX moxke orpaHU4YUTH U3
HH3a pa3Jiora Koju Cy yTBpheHH MeTO/IoM HeraTHBHE eHyMepalnuje*‘cma-
Tpajyhu na he nponucuBame 6pojHUX U3y3eTaKa 0/ 06jaB/bUBaA TPAXKEHE
vHbOpMaIMje oTeXXaTu NPUCTYI 3HATHOM OPOjy MHPOpMallMja of jaBHOT
3Hauaja. He ynyurajyhu ce y y6/by aHa1M3y 0NpaBAaHOCTH PeJJI0XKEHUX
orpaHHUYera IpaBa Ha NPUCTYT UHPopMaljamMa, IOTPeOHO je MOACjeTUTH
Jla IpaBo Ha NPUCTY I UHPOpMalKjaMa HUje allcoyTHO MPaBo, Na TaKo HU
M3y3eld o/ IpaBa Ha NPUCTYN HHOpMaLdjaMa HUCY allCOJIy THe PUpPO/ie
(Davini¢ 2016, 167). Ykoauko ce TpakeHa HH$OpPMaliMja OJHOCH HA 3aKO-

341 32, ct. 3 [Ipujeasora 3akoHa o c0604H4 MpUCTya uHbopMalMjaMma Ha HUBOY
HHCTUTYLMja BocHe 1 XepuerosuHe.

34 Buau 4. 32, cT. 6 [Ipujesasiora 3aKoHa o c106044 IPUCTya HHPOpMaLKjaMa Ha HUBOY
nHcTUTynHja bocHe n XeperoBuHe. Y NoCTYNKY OCTBapHBaka IpaBa Ha IOHOBHY yIIOTPe6y
JIOKyMeHaTa jaBHU OpPTaHy, IpHje J0HOIIEekha 0/1/1yKe, He CIIPOBO/Ie TECT IPOMOPIIMOHATHOCTH
Y jaBHOT MHTepeca, LITO Npe/CTaB/ba 3HA4YAjHY pa3/IMKy u3Mehy ocTBapuBama npasa Ha
NpUCTyN HHPOpPMaLKjaMa ¥ IpaBa Ha IOHOBHY YIOTpPeOy JOKyMeHaTa.

%Y. 32, ct. 7 v 8 llpujeasiora 3akoHa o c106041 MPUCTyIa HHPpOpMalMjaMa Ha HUBOY
nHcTUTynuja bocHe u Xepuerosune.

36 Bua. yi. 19 Ipujensora 3akoHa o cJ10604M IpUCTya HHPOpMaLKjaMa Ha HUBOY
nHcTUTynuja bocHe 1 Xeprerosuse.
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HOM yTBpheHe u3y3eTKe, TO He MoJipa3yMHjeBa ay TOMATCKHU JIOHOIIEH€
pjeliera o o/16Ujamy 3axTjeBa Beh je moTpe6HO Jla jaBHU OpraH MpoBeje
TeCT NPONOPLMOHAJHOCTH U jaBHOT UHTepeca U y 3aBUCHOCTH 0/ pe3y.Ji-
TaTa JoHece oayKy.3’

MebyTuM, y npakcy jaBHU OpraHU U3y3eTKe KoJ NpucTyna nHpopMarnyjama
NpUMjemyjy 0J1aKo U 6e3 cipoBohera TecTa jaBHOT UHTepeca.*YnpaBo 360r
TOTa, aJIu U yc/be ], YueHule fay bocHu 1 XepLierOBUHU HUje YCTaHOBJ/bEH
He3aBHUCHH Cllel1jaIu30BaHy OpraH Koju 6, 110 M3jaBJ/beHoj XKaJ6u, Tpeuc-
NHATHUBAO pjelllehba OpraHa jaBHe BJIACTH, YHHHU Ce Jla OU TPOoNuCcHBamwbe 0poj-
HUX U3y3eTaKa oJi 0bjaB/buBama TpakeHe HHPOpMalMje MOIJIO OTeXaTHu
NPHUCTYI 3HATHOM 6pojy HHpOopMaIMja o1 jaBHOT 3Ha4aja.*”

Haume, y mocTyniuma 3a ocTBapuBambe paBa Ha NPUCTy T HHGopMaIMjama
Y IIpaBa Ha MIOHOBHY yNOTpeby JJOKyMeHaTa ApyrocTeneHu oprat je XaJ-
6eHo Bujehe npu CaBjeTy MuHHcTapa buX. UcToBpemeHo, ckpeheMo naxkmwy
Ha oApe0y usiaHa 4. cT. 4 Jupexktuse (EY) 2019/1024 EBpornckor napJia-
MeHTa u CaBjeTa mpeMa Kojoj ,npasHa cpedcmaa yKmyyjy mozyhHocm npeuc-
numuearea koje npogodu HenpucmpacHo muje/10 3a npeucnumusgarse ¢ 00208a-
pajyhum cmpyuHum 3HarseM|...]“ u ogpenoy unana 8. ct 2 KoueHnuje CaBjeta
EBpomne ga , nodHocusaay vuju je 3axmjes 3a npucmyn 36aHUYHOM OOKYMeHMY
006ujeH, uzpu4umo uau npehymHo, 6u/10 djeAUMUYHO UAU Y NOMNYHOCMU, UMA
npaso Ha pesusujy nocmynka nped cydom uau opya2um He3asUCHUM U HEenpu-
CMpPACHUM 0p2aHOM y cKAady ca 3akoHOM.“°C mpaBOM Ce MOCTaBJ/ba MUTAE
na siu Kanb6eHno Bujehe npu CajeTy MmuHucTtapa buX, kao opraH koju Ha
OCHOBY 3aKOHa 0 YIIpaBHOM NOCTYNKY bocHe U XeplLeroBuHe ofJy4vyje

3 TecT NPONOPLIMOHAJHOCTH U jaBHOT MHTEpeca je poljeHa ofHoca uaMehy passiora
3a omoryhaBamwe NpucTyna MHGopMalLUju U pas3Jiora 3a orpaHuyere, Te omoryhaBame
HpUCTyna MHPOPMALUjHU aKo IpeBJaiaBa jaBHU HHTEpeC.

%8 TakaB cTaB 3aCHOBAH je Ha M3BjelITajuMa OpraHu3aliija [UBUJIHOT JPYLITBA U
roJMIIBbUM U3BjelITajuMa 0 pe3yTaTUMa aKTUBHOCTH UHCTUTYIHje oMOyicMeHa 3a JbyCKa
npaBa bocHe u Xepuerosune y o6s1acTy npuctyna nHpopmanujama. [lpema Baxehem 3akony
o cso6oau npucTyna nHpopmanujamay bocuu u XepueroBuny, UHCcTUTYyIMja oMby [cMaHa
3aJbyAcKa npaBa buX nmpaTu npuMjeHy 3akoHa.

3MeTo/  HeraTUBHe eHyMepaliuje Ko/l y TBphHBaa U3y3eTakKa /jjeJIMMUYHO je 3aCTy/beH
y npaBy Peny6snke XpBaTcke (Buj. Zakon o pravu na pristup informacijama, Narodne
novine, br.25/2013,85/2015,69/2022.) koja uMa ycTaHOBJ/beHY HHCTUTYLIH]jy [loBjepeHnKa
3a UHQOpMHUCaAHE.

0 Tupeknuja 3a eBporcke uuterpanuje buX je jom 2021. rogune y cBoM Mulll/bemwy 0
yckaaheHoctu Haypra 3akoHa o c106044 NpUcTyna nHopMaljaMa Ha HUBOY HHCTUTYIH]a
BocHe u XepuerosuHe ca acquis- eM KOHCTaTOBaJIa a IpeAJI0XKeHa 3aKOHCKa pjelieha HUCY
y ckaaay ca/lupexktusoM EY Ha kojy ce npesiarad 3akoHa, CasjeT MuHucTtapa buX, nosusa.
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o »kasi6aMa NMPOTHUB MPBOCTENEHUX Pjellleba opraHa ynpase buX,* Moxe
Ba/baHO I[UjEHUTH MPUMjeHY OPOjHUX U3y3eTaKa y NOCTYIKY OCTBapHUBamba
npaBa Ha npuctyn uHpopmauuju? YonuTHo je u ga Jiv je XKanbeHo Bujehe
He3aBHCaH OopraH c 063MpoM Ha To Jia yiaHoBe JKasbeHor Bujeha uMeHnyje
CaBjetr MmuHucTapa bocHe u XepueroBruHe Ha NpyjeAJoT MUHUCTpPA NIpaB/e
BocHe u XeprieroBuHe. 3a pa3/iuKy o/ ,peJOBHUX" c/y4yajeBa ApyroCcTeneHor
OJlJly4vBakay yIpaBHOM NOCTYIKY ¥ kojeM 2KasibeHo Bujehe HeMa noce6HOT
WHTepeca 3a CYIITUHY OJI/IyKe, KaJia je pyjed o NpyUcTyny uHdopManrjama,
4yecTo OU ce JOTUIA0 MUTaka NOJUTHYKe MOhH, KOpynIjyje, HE3aKOHUTO-
CTH, yonuiTe nojuTuke. [Ipoussasy, Ja ApyrocTeneHu opraH Mopa 6UTH
HeNpUCTpacaH U He3aBUCaH 0/ TOJIMTHYKe MONH, TOCEOGHO U3BPILHE BJIACTH.

360r cBera HaBeJleHOT, YMHH Ce NO0Ke/bHUM Pa3sMOTPUTH MOJieJl yIpas-
HO-TIIpOLleCHe 3alITHTe KOju MojApasyMujeBa yyelihe He3aBUCHOT KOH-
TPOJIHOT OpTraHa ca U3BpPIIHUM oBJjalnhewuma (Milenkovié, 2015:121), u
TO UpCKU MoJie1.*2To 6u nospasymMujeBasio GopMupame 3acebHe KaHIea-
puje y okBUpy UHCTUTYIUje oMOyicMeHa 3a Jby/cKa npaBa buX ca moce6-
HUM MaH/JaTOM — 3alITUTA IpaBa Ha €J1060/jaH NpUCTyN UHPopMaLujama,
KOja 6M IocTymaJia Kao APyrocTeneHy opraH Koju 64 JOHOCHO TPaBHO 06a-
Be3yjyha pjemera, yMmjecTo Heo6aBe3yjyhux npemnopyka.

Ha 3aKOHUTOCT ¥ MPaBUJHOCT O/JIy4HMBatba y NOCTYIKY OCTBapUBakha
npaBa Ha MPUCTY T HHOpMallMjamMa MOXKe YTHIIATH U POIYCT mpe/Jiarada
3aKoHa ia NpeIBU/IU MOCTOjakhe KOHTUHYHUPAHUX U 06aBe3HUX 06y Ka CIY K-
6eHUKa 3a MHopMUCake. TakBe o/ipe16e cMaTpaMo MOXKe/bHUM C 063UPOM
Ha y4ecTaJy IpaKcy jaBHHUX OpraHa Jia Tpaie MulilJbere oJ UHcTUTyIHje
oM6yAcMeHa 3a Jby/cKa npaBa buX Kako Jila mocTymnajy y nojeJAHa4YHUM
cay4dajeBuma (MHcTUTynMja OMOy/icMeHa 3a JbyicKa paBa, 2023: 35). [Ipu-
TOM, HUj€e CIOPHO /J]a TAaKBa NpaKca jaBHUX OpraHa JJONPUHOCH CIIpeYaBakby
NoBpe/ia paBa Ha NpUcTyn HHpopMalyjama. C Apyre cTpaHe, yKasyje Ha
HeJIoCTaTaK KOHTUHYHpaHe eAyKallkje CayKOeHUKa 3a UHPOPMHUCaAthe U
Tenkohe y npuMjeHu 3aKoHa 0 CJ1I060iM MPUCTyNa HHOpMaIUjaMa of,
CTpaHe jaBHUX opraHa. HaBejeHa npaBHa Npa3HUHa NPUCYTHA je Uy EHTHU-
TETCKUM 3aKOHHUMa. MehyTuM, y oHOCY Ha mpomnuce Ha HUBOY BocHe u

“1Y1, 215 craB 1 3akoHa 0 ynpaBHOM OCTYKY, C/1. enactuk BuX, 6p. 29/2002,12/2004,
88/2007,93/2009,41/2013 u 53/2016.

*2 CeryupUYHOCT UPCKOT MoJiesia je y ToMme 1ITo [loBjepeHUK 3a uHPOpMUCabe UMa
oBJaithemse [, 10 3aXTjeBY 32 peBU3U]jy KA0 BAaHPEJHOM IPAaBHOM CPEJCTBY, BPLIU PEBU3U]Y
pjeliema Jp>KaBHUX OpraHa KojuMa je yckpaheHo mpaBo Ha IPUCTY T HHPOPMALUjU U JOHOCU
npaBHO o6aBe3yjyhe ogayke. XKasnba Kao peJJoBHU NPABHU JIMjEK CE MOXKe MOJHHUjeTH
CcaMOM OpTaHy 0/] Kora ce 3axTHjeBaJia MHPopMaIidja U KOju je Ty UHPOpMaILUjy yCKPATHO,
amnpaso Jja ce 06patu [loBjepeHUKY MMa caMO TpaxkuJal nHopMalLje KOju je TPpeTXOAHO
HCKOPUCTHO kasao6y. OnmupHuje: Milenkovié¢, 2015: 125-126.
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XepueroBrHe, MawbKaBOCTH Baxkeher 3aKoHOZaBCTBa y 06J1aCTH IpUCTYy A
nHpopMmanujama y Peny6aunu Cprckoj u @enepanuju bocHe u Xepuero-
BHUHE Cy 3HaTHO Behe ¢ 063UpPOM Ha YHMIEHHULY /1a 3aKOHU HUCY MHUjebaHu
o/ BbUXoBoT ycBajawa 2001. roguHe.

30CIIHU PC u 30CIIN ®buX He nponucyjy o6aBe3y NpoaKTUBHOT 06jaBJ/bU-
Baka MHPOpMalLMja 0 paJy jaBHUX opraHa, Beh ce orpaHryaBajy Ha paBo
rpabaHa ga cBaky uHpoOpMallujy, y3 usy3eTKe yTBpheHe 3aKOHOM, MOTpa-
XKYjy y yIPaBHOM NOCTYIKY Ha ponucaHoM obpaciy. CBakako fa Baxehu
3aKOHO/IaBHU OKBUD HHUje Npenpeka NIpoaKTHBHOM 06jaB/bHBakby MHGOP-
Maliyja, aJii 360T HEeNoCTojamwa jacHe U ponucaHe o6aBe3e NPOAaKTUBHE
TPaHCNapeHTHOCTH, jaBHU OpraHu 06jaBJbyjy HHPOpPMalHje ciopajiuvHo,
uiy cy Te MHQopManje HenoTnyHe.* UUHU ce CYBUUIHUM HarjamaBaTH
3Hayaj IPOAKTUBHOTI NpUCcTyNa HHPopMalMjaMa o paly CBUX jaBHUX OpraHa,
HapOYMTO OpraHa U3BPLIHE U 3aKOHO/aBHe Bj1acTH. To je KJby4HU NpeyCJIOB
3a yuemrhe rpahana y npouecy JjoHOIIewka O/JYKa, a OC/bELUYHO U 3a
jayame 0rOBOPHOCTH jaBHUX OopraHa. 3a eGeKTUBHO OCTBapHUBamb€e MpaBa
Ha NpUCTyn UHGopMaLUjaMa HUje JOBOJ/bHO PEryJUcaTU U UMIIJIEMEHTHU-
paTy HeroB peakKTUBHU CETMEHT, Tj. IPUCTYN HHPOpMaLMjaMa Ha OCHOBY
3axTjeBa, Beh je TO NOTPE6GHO YYMHUTHU U y OJAHOCY HAa MPOAKTUBHY JUMEH-
3Wjy npaBa Ha npuctyn unpopmanujama (Rajko, 2014: 6).

OcuM Mjepa NpoaKTHUBHE TPAaHCIAPEeHTHOCTH, HEJLOCTAjy U ofpesibe U3
JlOMeHa ,,0TBOPEHUX M10/IaTaKa," 1A Ce MOXKe KOHCTAaTOBAaTH /Ia Cy 3aKOHU U
y TOM JidjeJly 3acTapjeJi, 0JHOCHO /ia BUILIe He 0/iroBapajy nHdopmalro-
HO-TEXHOJIOIIKOM OKpPY>KeHYy Y KOjeM jaBHU opraHu fjenyjy. [[paBHe npas-
HUHE NOCTOje U Y NorJiely Ka3HeHUX o/ipeiaba,** Kao v y morJyie1y HHCIeK-
nujckor Haz3opa. CTora He Yyl /ia je IpMMjeHa OBMX 3aKOHA Ha U3y3€THO
HUCKoM HUBOY (Alijevic¢, Imamovic, 2021: 105). 30CIIH PC Huje mponrcao HU
00aBe3y jaBHUX OpraHa Jia 10 3aXTjeBy 3a IPUCTYIN HH$OpMaLujaMa JoHoce
ylpaBHe aKTe (pjemierna). C 063MpoM Ha TO 2 OBAKBO 3aKOHCKO pjelllere
JIOBOJIU y TMTame je/JHO 0/ OCHOBHUX HayeJla yIIPaBHOT NOCTYIIKA, Ha4eJs10
JIBOCTEINIEHOCTH, CTaB CY/JCKe IpaKce je [a ce oAJyKe 110 3aXTjeBy 3a PU-

*33a 0BaKBY KOHCTATaL1jy YMHH Ce JOBOJbHUM MOTJIEJATH HHTEPHET CTPAHHUIle OpraHa
BsaacTu. [pahaHuMa, 0HOCHO 3aHTEPECOBAHO] jJaBHOCTH HUCY JOCTYHU IIJIAHOBU pajia,
nHpopMaluje o pajy, HUTH u3Bjenrtaju. [[puMjepa pasa, U3BpLUIHYA OPraHU HEMA]y ITPAKCY
o6jaB/bUBaa CPeIHOPOYHUX NIJIAHOBA pajia, ca u3y3eTKoM Buase Bpuko Jluctpukra.
Cyiv4Ha cuTyanuja je Uy norJjey o6jaB/bHuBama roJUIIBLUX IporpamMa paja.

“‘Ha nuTama Koja HUCY ypeheHa OBUM eHTUTETCKUM 3aKOHUMA, IPUM]jery]y ce oapeoe
3akoHa o ynpaBHOM noctynky ®eaepanuje buX (Zakon o upravnom postupku Federacije
BiH. SI. novine Federacije BiH, br. 29/1998, 48/1999, 61/2022), ofHOCHO ofpea6e 3aKoHa O
ONUITEM YIpaBHOM nocTynky Peny6suke Cprcke (Ca. eaacHuk PC, 6p. 13/2002,87/2007 -
ucmp., 50/2010 u 66/2018).
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cTyn uidopMalnmjamMa cMaTpajy pjeliemprMa yIpKoc TOMe IITO UX 3aKOHO-
JlaBall UMeHyje Kao gomnuce.*

O npuMjeHU 3aKOHA y TPAKCH U MPUCY THUM TP06JIeMUMa Haj6oJbe CBjelode
roJIMIIKbYU U3BjeliTaju MHCTUTYIUje oMOyZCcMeHa 3a JbyicKa paBa buX
Y HaJla3u UCTpaKHMBaka OpraHyu3alja UBUJIHOT APYIITBa.**Y nmorneny
NMpUMjeHe IPOLEeCHUX oApeaba 3aKOHA 0 cJ060AU PUCTyA HHOPMa-
[[MjaMa jaBHHU OpPraHU M0Ka3yjy, 6J1aro peyeHo, jelaH He0361U/baH IPUCTYII.
YecTo ce mpekopadyjy 3aKOHCKM POKOBHU 3a O/JIy4MBakb€e N0 3aXTjeBy 3a
npuUcTyn uHpopManuju,’pjenierma o 0j61jarby IpUcTyna MHpopMalLujama
ce He 00pa3JiaXxy y J0BOJbHOj MjepH, HEpUjeTKO HeI0CTaje U MOyKa O MpaB-
HOM JiMjeKy U Ap. C ipyre cTpaHe, Ka/ia je y IUTaby MaTepyjajHa IpUMjeHa
3aKOH4, UYMHHU Ce /1a je OCHOBHH Mp06JieM HeMpaBUJIHO YyTBphUBame U3y-
3eTaKa 0/l CaollliTaBaka, OJHOCHO YHMbeHUI[A /]a jaABHU OPTraHU YeCTO He
MPOBO/ie TECT jaBHOT MHTEpeca, UJIM ra NpoBo/Jie HellpaBUJIHO (HIp. 6e3
oArosapajyhux kopaka). [Ipoussasuy, Aa TeCcT NPpONOPIHMOHAJIHOCTH U jaB-
HOT UHTepeca, KOjuM ce yTBphyje /la v je onpaBAaHa IpUMjeHa U3y3€eTaKa,
Mopa 6UTH paspabheH oZiroBapajyhuM akToM Kako 64 ce 3alITUTHO UHTEpeC
jaBHOCTH ¥ UCTOBPEMEHO OTKJIOHWJIA UJIeMa jaBHUX OpraHa Kako Jia mpo-
Beay TecT. To 6U JONPUH]jesI0 JOHOLIEhY 3aKOHUTHUX U IPaBUJIHUX Pjellietba
y yIpaBHOM MOCTYIIKY, CMaEbUJIO OPOj 3KaJIOH, U, HajBaXKHU]je, OCUTypaJio J1a
rpabaHu ocTBape paBo Ha NPUCTYI MHGOPMALUjU Ka/la TOJ HUje TOTPeOHO
OTPaHUYUTH NPUCTYI.

CynoBH Cy, Kpo3 CBOja CTAHOBMUITA, [10/ly4aBaJiu jaBHe OpraHe Kako ja
NpUMjeHe IPOoNKce 0 NpUcTyny nHopManujaMa, Kako Jja ,0/iBarajy" jaBHu
WHTEpeC, Ka/Jia je onpaBAaHo NPUMjeHUTH U3y3€eTKe, a KaJa He uTA. Ha Taj
Ha4MH, CyZIOBU Cy NONYyHaBaJH IpaBHe NPa3HUHE, UJIU Cy CBOjUM TyMa-
YereM MTOKYIIaJ1 YKa3aTy Ha 3Ha4Yaj IpaBa Ha MPUCTY N HHPoOpMandjama y
JIeMOKpPATCKUM APYIITBUMA. Mnak, cyAcka 3alITUTA Ce HE MOXKe CMaTpaTHu
MoKe/bHUM HAaYWHOM /la Ce OCTBApH MPaBO HAa NPUCTYI UHPOpMAIUjH, C

*Bug. [Ipecyna OkpyskHor cyaay bamwa Jlyuu 11 0 U 030065 21 Uog 7.2. 2022. roauHE;
[Ipecyzna BpxoBHor cyzna Peny6sinke Cpricke, 13 0 Y 004259 17 YBu oz 5.6. 2019. rogue.

* ToauIIbU U3BjellTaj 0 pe3yJTaTUMa aKTUBHOCTH UHCTUTY L Hje oMby icMeHa 3a
JbysAckanpasa bochHe u Xepuerosune 3a 2022. roguny, bamwa Jlyka, mapt 2023; Cnenujannu
M3BjellTaj 0 UCKYCTBUMA Y IPHUMjeHHU 3aKOHA O cJ1060AM nMpucTyna nHGopManujama y
BocHu u Xepuerosunu, bama Jlyka, geuem6ap 2019; Primjena zakona o slobodi pristupa
informacijama u BiH, Transparency International Bosna i Hercegovina, septembar 2022;
Izvjestaj o primjeni zakona o slobodi pristupa informacijama u 2021. godini, Transparency
International Bosna i Hercegovina, Banja Luka 2021 godina.

*7CBaKaKo J1a pa3Jio3y 32 HENOUITOBAakh€e POKOBA MOy GUTH Pa3JIMUUTH, Te 3aBUCE U
0J1 Tpa)keHuX MHOpMaLHja, YIIO3HATOCTH Ca PONUCUMA, aJId U 0OUMHOCTHU TPaXKEHUX
nHbopManuja.
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003MPOM Ha TO Jia HAJIJIEXKHU CY/I0BH PjelllaBajy y OrpaHUYeHOj jyPUCTUK-
LUjY, IOHUIITABAjy HE3aKOHUTA pjelliea U HaJIaXKy jaBHUM OpraHUMa KaKo
Jla ClipoBe/ly TOHOBHU NOCTynak. Ha kpajy, Tpakuonu nadopmarmja ce oneT
Cy04aBajy Cca jaBHMM OpraHUMa KOju 4eCTO 3Hajy IOHOBUTHU CBOja paHHUja
pjemietba (Transparency International, 2022: 10). ¥ koHTeKcTy Bakeher
3aKOHO/JaBHOT M UHCTUTYLMOHAJHOT OKBUpa y bocHu u XepLerosuny, cyz-
CKa KOHTpOJIa je 3Ha4YajHa jep y OCTYIIKY OCTBapyBakha lIpaBa Ha IPUCTYII
vHbopMalMjaMa He I0CTOjH He3aBHCHA UHCTUTYIIMja Kao )KaJ16eHU OpraH.

5.3akJ/by4yHa pa3MaTpama

JloHoLeeM 3aK0Ha 0 c/10604M NPUCTya MHPOopMaLjaMa Ha HUBOY BocHe
v XepuerosuHe 2000. roavHe, a 3aTUM, TOAUHY JaHa KacCHUje, Uy 00a eHTH-
TeTa, yUUIbEeH je KpyIlaH KOpaK y MpaBIly OCTBapHBama lpaBa Ha PUCTYT
vHpopMalhjaMa Koje ce HaJsla3e y ocje1y jaBHUX opraHa. BpemeHoM, ycibe[
TeXHOJIOUIKOT pa3Boja, jaBUJia ce MoTpeba 3a HaAOrpaJHkhoM NMocTojehux
3aKOHCKHUX pjelliera U lbUX0BOT ycK/aahuBamwa ca peJieBaHTHUM MehyHapo-
HUM U €BPOIICKUM cTaHJapAuMa. KibyuHu HejocTalu Baxkeher 3akoHo/1aB-
CTBa y 06J1acTU NpUcTyna uHopMaliujaMa, mopes 0CTaJor, Cy: HENPOIHU-
cUBake 06aBe3e MPOAaKTUBHOT 06jaB/bUBaba HHPpOpPMAIHja 0 paly jaBHUX
opraHa, HeJiocTaTak o/ipe/laba 0 OTBOPEHUM MOJalMMa U MMOHOBHO]j yII0-
TpebU NnoJjaTaka jaBHOT CEKTOPA, MalkbKaBOCTH JPYTrOCTENEHOr OCTYIIKA,
HeJI0CTaTakK oJipe/laba 0 MHCIEKIIUjCKOM HaA30py U Ap. HexocTanu cy fje-
JIUMHAYHO OTKJIOWeHU Y [Ipujeasiory 3akoHa o cJ106041 NpUCTya HHPOP-
MalMjaMa Ha HUBOY bocHe u XeplieroBrHe, KOju Ce, Y TPEHYTKY NHCamba
pajia, HaJla3u y napJaMeHTapHOj IpoLeypH.

Wnak, Mehy npe/10’)keHUM 3aKOHCKUM pjellielbuMa HMa U OHUX KOjU Ce MOoTy
npo6sieMaTU30BaTH, NonyT ofpehuBama Xanbenor Bujeha npu CasjeTy
MHUHHKCTapa buX Kao ApyrocreneHor opraHa, a 4vja je cneuujaaud3sanuja
Y HEe3aBUCHOCT YNMTHA. bo/bUM pjeliereM ce YMHU popMuUpambe 3acebHe
KaHllesJapuje y okBUpy UHCTHUTY1Mje oMby cMeHa 3a Jby/icKa IpaBa bocHe u
XepLeroBrHe ca N0OCeOHMM MaH/[aTOM — 3aIUTHTA IIpaBa Ha cJ10060/jaH NPU-
CcTyn uH$opMaLujaMa, Koja b1 o4 1y4rBaJia 110 kaj1baMa Ha pjelliea UHCTH-
Tyuuja bocHe u XeprerosuHe foHocehu npaBHO o6aBe3yjyha pjelema.

C apyre cTpaHe, 0CTaje OTBOPEHO MM Take U3MjeHa 3aKOHA ¥ 06JIaCTH NPHU-
ctyna uHopmanujamay Peny6sunu Cprickoj u Penepanuju buX, mro 3ax-
THUjeBa WHUPY U Ay6Jby aHanu3y. [loTpeba ycarsiamaBamwa ca eBpOICKUM
CTaH/ap/iMMa U Hajbo/bUM NIpaKcaMa y 0BOj 06J1aCTU HEMUHOBHA je aKo ce
»KeJId OMOTYhUTH y NIyHOM KanaliuTeTy NPUCTYy UHPopMallujamMa y nocjeay
jaBHUX OpraHa.

112



C.TonujanuH | cTp.97-117

JlutepaTypa ¥ U3BOpH

Aljjevi¢, M., Imamovi¢, M. (2021). Sloboda pristupa informacijama javnih
organa. Anali Pravnog fakulteta Univerziteta u Zenici. 27 (XIV). 85 -117.

Vodineli¢, V., Gajin, S. (2004). Slobodan pristup informacijama (ustavno jemstvo
i zakonske garancije). Beograd: Fond za otvoreno drustvo.

Voloder, N. (2016). Proaktivna transparentnost u Bosni i Hercegovini, Od
principa do prakse. Sarajevo: Analitika, Centar za drustvena istrazivanja.

ByukoBuh, J. (2013). 3amTuTa npaBa Ha cJI060aH NPUCTY T HHPOPMajama
o/l jaBHOT 3Hayaja. Ycksaahuearse npasHoe cucmema Cpbuje ca cmaHdapduma
Eeponcke YHuje. Kwb.1. [IpaBHM dakynaTeT YHUBep3uTeTa y Kparyjerny.
385-396.

Davini¢, M. (2016). Sukob izmedu prava javnosti da zna i prava na privatnost.
Pravni Zivot br. 10 (LXV). 165-180.

Dimitrijevi¢, P., Vuceti¢, D. (2021). MenadZment javne uprave. Beograd.

Direktiva (EU) 2019/1024 Evropskog parlamenta i Savjeta od 20. juna 2019. o
otvorenim podacima i ponovnoj upotrebi informacija javnog sektora, https://
eur-lex.europa.eu/legal-content/HR/TXT/PDF/?uri=CELEX:32019L1024&
qid=1690635955571

HMHcTUTy1Mja oMOyAcMeHa 3a JbyAcKa IpaBa bocHe u XepiieroBuHe. (2023).
Toduwreu uzsjewmaj o peayamamuma akmugHocmu HHcmumyvyuje omeydcmeHa
3a mydcka npasa bocHe u XepyezosuHe 3a 2022. 2oduHy. bamwa Jlyka.

WHCcTUTyIMja oMOyACcMeHa 3a Jbyicka mpaBa bocHe u Xepuerosune. (2019).
CneyujasHu udgjewmaj o UCKycmeuMma_y npuMjeHu 3aKoHa o ¢10600u npucmyna
uHgpopmayujama y bocnu u Xepyezosuru. bamwa Jlyka.

Knight, C.]. S.(2013). Article 10 and a right of access to information. Public
Law.

Medunarodni pakt o gradanskim i politickim pravima CCPR. SI. list RBiH. Br.
2.1992, 25.1993.

Milenkovi¢, D. (2015). Upravno-procesna i drugi sli¢ni oblici zaStite prava na
pristup informacijama u komparativnom pravu. Strani pravni Zivot. 3.115-131.

Musa, A. (2015). Europska regulacija ponovne uporabe informacija. Sarajevo:
Fondacija Centar za javno pravo. 1-16.

Ofak, L. (2016). Pravo na pristup informacijama kao pravo zasti¢eno
Evropskom konvencijom o ljudskim pravimai osnovnim slobodama. Zbornik
Pravnog fakulteta Sveucilista u Rijeci. 2 (v.37) 921-951.

113



LIIPABO U [IPYIITBEHE BPEJHOCTU” | 2023

Rajko, A. (2014). Proaktivna transparentnost u Bosni i Hercegovini. Stanje
i perspektive u svjetlu medunarodnih standarda i komparativnih rjeSenja.
Sarajevo: Analitika, Centar za druStvena istrazivanja.

Rutovié, Z. (2007). Slobodan pristup informacijama - istinska potreba
slobodnog gradanina. Socioloska luca. 1/2. 123-134.

Savovié¢, D. (2014). Dostupnost informacijama od javnog znacaja u
pravnopolitickom sistemu Republike Srbije, Beograd, doktorska disertacija,
neobjavljena.

Savino, M. (2010). Pravo na otvorene javne uprave u Evropi: novi pravni
standardi za administrativnu transparentnost. Sigma. br. 46. https://www.
sigmaweb.org/publications/47361705.pdf

Transparency International Bosna i Hercegovina. (2022). Primjena zakond o
slobodi pristupa informacijama u BiH. Banja Luka.

Transparency International Bosna i Hercegovina.(2021). IzvjeStaj o primjeni
zakona o slobodi pristupa informacijama u 2021. godini. Banja Luka.

IIpaenu akmu

Council of Europe Convention on Access to Official Documents, https://www.
coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=205

Povelja Evropske unije o osnovnim pravima, https://eur-lex.europa.eu/
legal-content/HR/TXT/?uri=celex%3A12016P%2FTXT

[Ipujensor 3akoHa o cjo604M TpUCTYya HHGOpManMjamMa Ha HUBoy bocHe
u XepueroBuHe https://static.parlament.ba/doc/157401_(B)Prijedlog%20
zakona(korigovani).pdf

3akoH o ca0604u npucTyna uapopmanujama. Ca. eaacHuk PC. bp. 20/2001.

3akoH o cso060au npuctyna uipopmanujama y bocuu u XepueroBusu. Ci.
enacHuk buX. Bp. 28/2000, 45/2006, 102/2009, 62/2011 1 100/2013.

Zakon o slobodi pristupa informacijama u Federaciji Bosne i Hercegovine. SI.
novine Federacije BiH. Br. 32/2001148/2011.

Zakon o izmjenama i dopunama Zakona o slobodi pristupa informacijama u
Federaciji Bosne i Hercegovine. SI. novine Federacije BiH. Br. 48/2011.

Zakon o pravu na pristup informacijama. Narodne novine RH. Br. 25/2013,
85/2015169/2022.

Zakon o upravnom postupku. SI. novine Federacije BiH. Br. 29/1998, 48/1999,
61/2022.

114



C.TonujanuH | cTp.97-117

3akoH o jaBHUM HabaBkaMa. Ca. esacHuk buX. bp. 39/2014 u 59/2022.

3aKoH 0 ONUITEM yIIPaBHOM NOCTYNKY. C4. eaacHuk PC. bp. 13/2002,87/2007
- ucnp., 50/2010 u 66/2018.

3aKoH 0 ynmpaBHOM NOCTYNKY. Ca. eaacHuk buX. bp. 29/2002, 12/2004,
88/2007,93/2009, 41/2013 u 53/2016.

YnyTcTBO 3a npoBohewe 3akoHa 0 ¢c10604M MpUCTyNa HHPopMaLHjama
y buX y bpuko [luctpukty bocHe u XepueroBune. Ca. eaacHuk Bpuko /uc-
mpukma buX. bp. 36/2004.

YcraB bocHe u Xepuerosusne https://www.ustavnisud.ba
Cydcka npakca

[IpeameT EBporckor cysa 3a Jbyacka npasa Tdrsasdg a Szabadsdgjogokért
v. Hungary (npeactaBka 6p. 37374/05) ox 14. anpusa 2009. rogune http://
hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-92171

[IpeameT EBpornckor cyaa 3a byacka npaBa Kenedi v. Hungary, (npeacTaBka
6p. 31475/05) ox 26. Maja 2009. roauHe.

[Ipecyna Okpy»xHor cyaay bamwa Jlyu, 11 0 U 030065 21 U. 7.2. 2022. roauHe.

[Ipecyna BpxoBHor cyna Peny6sinke Cpncke, 13 0 Y 004259 17 YBm. 5.6.
2019. roguHe.

115



LIIPABO U [IPYIITBEHE BPEJHOCTU” | 2023

Doc. Sanja Golijanin, LL.D.,

Assistant Professor,

Faculty of Law, University of East Sarajevo,
Republika Srpska, Bosnia and Hercegovina

RIGHT TO ACCESS INFORMATION: THE NORM AND PRAXIS

Summary

The right to access information under the control of public institutions is one
of the prerequisites of responsible and transparent work of the government. In
2000, Bosnia and Herzegovina took a major step in the direction of ensuring
the right of access to information held by public authorities. It was facilitated by
the adoption of the Freedom of Access to Information Act of B&H (2000); a year
later, the same act was adopted in both entities. Over the past two decades, due
to technological development, there was a need to upgrade the existing legal
solutions and align them with relevant international and European standards.

In this paper, the author has endeavoured to identify the drawbacks in the current
legislation in the area of access to information in Bosnia and Herzegovina. Some
of the major shortcomings are: failure to prescribe the obligation to proactively
publish information on the work of public bodies, lack of provisions on open
data and reuse of public sector data, shortcomings of the second-instance
procedure, lack of provisions on inspection supervision, etc. The shortcomings
have been partially eliminated in the Proposal for the Act on Freedom of
Access to Information at the level of Bosnia and Herzegovina, which still is
in the parliamentary procedure at the time of writing this paper. However,
some of the proposed legal solutions can be ambiguous, such as the provision
on establishing the Appeals Council at the Council of Ministers of B&H as a
second-instance body, whose specialization and independence are questionable.
A better solution seems to be the establishment of a separate office within the
Institution of the Ombudsman for Human Rights, which has a special mandate
to ensure protection of the right to free access to information and which would
decide on appeals against the decisions rendered by the institutions of Bosnia
and Herzegovina.

On the other hand, the issue of changing laws in the area of access to information
in Republika Srpska and the Federation of B&H remains open, as this issue
requires a wider and deeper analysis. For the purpose of improving the existing
legal solutions and eliminating the shortcomings arising from their practical use,
the author proposes changes to relevant laws. Finally, if access to information
under the control of public authorities is to be provided in full capacity, the
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harmonization of the national legislation with the European standards and
best practices in this area is inevitable.

Keywords: right of access to public information, freedom of information,
transparency, proactive release, data reuse.
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COMPARATIVE LAW ANALYSIS OF THE REGULATION OF
PUBLIC MEDIA SERVICES IN THE UNITED KINGDOM AND
SERBIA?

Abstract: The influence of media in shaping our opinions is crucial
in our daily lives, particularly when they prioritize the public good
despite all the economic and political pressures they might be exposed
to. Recognizing that media content can be influenced by various factors,
including economic and political interests, it is clear that media outlets
dedicated to serving the public interest are vital for the contemporary
society. In this regard, public media services play a key role in delivering
informative, educational, cultural, and entertaining content that aligns
with the public interest. This paper first defines the concept of public
media service and emphasizes its significance. Then, the paper explores
the regulations governing the British Broadcasting Corporation (BBC),
as a prominent model for all European public broadcasters, and the
regulations on the public media services (RTS and RTV) in the Republic
of Serbia. The paper focuses on comparing the regulatory documents
and funding mechanism governing the BBC, including the Royal Charter
and the BBC Agreement in the UK, with those governing Serbia’s public
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media service, primarily the Public Media Services Act in Serbia.
This comparative analysis aims to reveal similarities and differences
between the two public media services and propose possible solutions
for improving the public media services in Serbia.

Keywords: legal regulation, public media services, BBC, RTS, media.

1. Introduction

The value of information in modern society has long been uncontested. The
need for truthful, objective, and unbiased information has become even more
significant today, when information is reshaped multiple times from its con-
ception to its transmission under the influence of various political, economic,
and other interests. These needs are reflected in the existence of public media
services, whose primary goal is to provide objective and comprehensive
information to citizens, thereby serving the public interest through their
various programming content. The primary trait of public media services is
that they are exclusively responsible to the citizens, i.e. they have to serve
their interests rather than the interest of the government or economic elite
of a particular state. In achieving this objective, autonomy and independence
are essential in the management of public media services.

A prominent example of autonomous operation of public media services is the
British Broadcasting Corporation (BBC), the British public service which has
served as a prototype for almost all European public media services, including
the media service in Serbia. The purpose of this paper is to compare the rela-
tionship between the British and the Serbian public media services, highlight-
ing their similarities and differences. The paper will first explore the concept
and significance of public media services. Then, focusing on legal sources,
the paper will present the legal position and characteristics of public media
services in the United Kingdom and Serbia, underscoring the specificities
arising from the different objectives of their establishment. Finally, relying
on the provided comparative analysis of these two public media services, the
authors propose some solutions for improving the operation of public media
service in Serbia, based on the British public service model.

2. The Concept and Significance of Public Media Services

The concept of “public service” or “public administration” originates from
the English language. In the early 20 century, this concept was further
developed by the French theorist Léon Duguit. According to Duguit, the state
represents a collection of public services, and the administrators are respon-
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sible for ensuring their proper functioning (Jury, 1929:51). The main goal
of public services is to help people fulfill their social obligations by offering
supportrather than focusing on generating profit. In order to serve the public
interestin spreading public information, public media services (perceived as
utilities) offer media services to citizens in their best interests. Therefore, in
order to define the concept of public media services, it is necessary to view
them from the perspective of public services or public administration, as
well as through their primary role: to serve the public interest in the dis-
semination of public information. Additionally, the question of decentrali-
zation of public services arises. According to previous legal solutions, there
was a significant number of local and regional radio and television stations
as subsidiary media services, but they were characterized by fragmentation,
which resulted in their weak influence, financial unsustainability, and non-
independent editorial policies, often serving local daily political agendas
(ByueTuh, 2012:408).

Many renowned theorists have explored the concept of public media service.
For McChesney (2008), it is “a system that is non-profit and non-commer-
cial, supported by public funds and citizens, and accountable in some legally
defined way, with the aim of providing services to the entire population
without applying commercial principles as the primary means of defining
its program” (Mc Chesney, 2008:269). On the other hand, the political sci-
entist Hanretty (2011) provides the foundations of public media service: 1)
offering a wide range of socially beneficial media content; 2) funded by the
state, either directly from the budget or through special charges or taxes;
3) primarily serving the population of the financing state; 4) the state’s role
in public media services involves appointing the highest governing bodies
within media organizations (Hanretty, 2011:4). We should also mention the
definition provided by Prof. Veljanovski, who considers public media service
as “established by the public, controlled by the public, and financed by the
public”; therefore, “it is the optimal form for fulfilling the communication
needs of citizens” (BesbanoBcky, 2016 a: 8-9).

In the Republic of Serbia, the most significant definition on the concept of
public media services is the legal definition provided in the Public Media Ser-
vices Act (hereinafter: PMS Act)*, which states: “The public media service is
an independent and autonomous legal entity which, by performing its core
activities, enables the exercise of the publicinterest in the field of public infor-
mation, and provides general and comprehensive media services thatinclude
informative, educational, cultural, and entertainment content intended for

*The Public Media Services Act (Zakon o javnim medijskim servisima), Official Gazette of
the Republic of Serbia No. 83/2014, 103/2015, 108/2016, 161/2020.
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all parts of society” (Article 2 of the PMS Act). As identified in this definition,
the most important elements of public media service are independence and
autonomy, as well as the exercise of the public interest through the provi-
sion of media services, which clearly reflect the significance of such services.

Independent media that report objectively, impartially, and in the best inter-
est of the people cannot exist without an independent governance structure
and financial sustainability free from economic pressures. This is one of the
main characteristics of public media services because, in a society filled with
various overlapping interests, citizens have to know which media sources
can provide them with the most reliable information. Public media services
must always serve as a counterbalance to commercial media, which will often
adjust their content for the sake of attaining higher profits. On the other hand,
the preferential treatment of public media services allows such services to
focus on culture, education, and other content that may not be profitable for
commercial media (ByukoBuh, 2016:111).

The next part of the paper will present the public media services in the United
Kingdom (BBC) and in the Republic of Serbia (RTS and RTV), including their
governing bodies and financing sources. It will be followed by a comparative
analysis of these public media services, aimed at examining their similari-
ties and differences.

3. Characteristics of the Public Media Service in the United Kingdom

3.1. Legal Regulation

The British Broadcasting Corporation (BBC) was founded in 1922 as a pri-
vate company but was soon transformed into a public corporation due to its
significant impact in the United Kingdom. This transformation occurred by
means of the Royal Charter of 1927. A Royal Charter is a historical document
used to grant specific status rights and, in more recent times, to establish
institutions of public importance financed by public funds. The current Royal
Charter of 2016° aims to ensure the independence and autonomy of the pub-
lic media service in relation to the government and Parliament. Today, this
Royal Charter and the Agreement between the BBC and the UK Government
constitute the legal framework for the operation of the public media service
in the UK. In particular, Article 3 of the Royal Charter guarantees the inde-

$The Royal Charter (2016): Copy of the Royal Charter for the continuance of the British
Broadcasting Corporation, Presented to Parliament by the Secretary of State for Culture,
Media and Sport by Command of Her Majesty, UK, December 2016; http://downloads.bbc.
co.uk/bbctrust/assets/files/pdf/about/how_we_govern/2016/charter.pdf
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pendence of the public service, by stating that the BBC must be independent
in all matters concerning the fulfillment of its mission and promoting the
public purposes, particularly regarding editorial and creative decisions, time
and manner of delivering its outputs and services, and management matters.

The BBC mission is “to act in the public interest and serve all audiences
through the provision of impartial, high-quality and distinctive output and
services” (Article 5) for a number of distinctive public purposes:“1) to pro-
vide impartial news and information to help people understand and engage
with the world around them; 2) to support learning for people of all ages: 3)
to show the most creative, highest quality and distinctive output and ser-
vices; 4) to reflect, represent and serve the diverse communities of all of
the United Kingdom'’s nations and regions and, thus, support the creative
economy across the UK; and 5) to reflect the UK, its culture and values to
the world” (Article 6 of the RC).

The governing body of the BBC is the Board of Directors, a collective body
which replaced the previous BBC Trust, as the body that both managed and
served as the sole regulator of the BBC. It was believed that the absence of
external control best demonstrated the independence of the public service,
a principle which has been observed since its inception. However, the new
Charter and Agreement abolished the Trust and, for the first time, place the
BBC under the jurisdiction of the Office of Communications (Ofcom), the
regulatory body responsible for overseeing electronic media broadcasting
(Article 8 of the Royal Charter).

The Charter and Agreement transfer the following responsibilities to the
Board of Directors: 1) BBC’s operating strategy within the given legal frame-
work; 2) creative tasks; 3) budget allocation; 4) framework and measures
for assessing the BBC’s performance; 5) framework for assessing the per-
formance of the BBC’s World Service; 6) standards for editorial and creative
outputand services; 7) framework for handling complaints against the BBC;
8) policy on the distribution of the UK Public Services; 9) plan for compli-
ance with each of the BBC’s general duties, and 10) strategy and governance
arrangements for the BBC’s commercial activities, and assessing the effec-
tiveness of those activities (Article 20 § 3 RC).

The Board of Directors of the BBC is responsible for the overall operation of
the public service, and its competencies are very similar to those previously
vested in the BBC Trust. The Board is responsible for the proper, effective and
independent exercise of all the functions of the BBC (Art. 19). It has to ensure
the observance of high standards of openness, transparency and accountabil-
ity (Art. 12), accurate and authentic representation different communities
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(Art.14), effective management of public funds (Art. 16), good governance
practices (Art. 17), etc. Each Board member “must at all times uphold and
protect the independence of the BBC, by acting in the public interest, exercis-
ing independent judgment and neither seeking nor taking instructions from
Government Ministers or any other person” (Article 20 (2) RC).

When comparing the previous Royal Charter (1927) and the new Royal Char-
ter (2016), we may observe that the composition of the Board is somewhat
different in the latter. Under the Royal Charter (2016), the Board of Direc-
tors is composed of 14 members: a) 10 non-executive members: the Chair-
man of the Board, 4 Nation Members (one from England, Scotland, Wales,
and Northern Ireland), and 5 other members without executive powers; and
b) 4 executive members (the Director-General and 3 other members with
executive powers) (Article 21 RC). The most important Board members are
appointed by the Crown’s Council, in compliance with the Public Appoint-
ments Order in Council 2016, which has not changed much in comparison
to the BBC Trust. The non-executive members (the Board Chairman and the
4 Nations Members) are appointed on proposal of the competent Ministers
(Art. 22, 23 RC), while all other members, both with and without executive
powers, are selected by the Board itself (Articles 24, 26 RC).

By comparing the previous Royal Charter (1927) and the new Royal Charter
(2016), we may observe another difference. Previously, there were two par-
allel entities: the BBC Trust, which was responsible for setting the general
strategy and work priorities, and the Executive Board, which was respon-
sible for implementing the Trust’s policies. Under the new Charter (2016),
the Board of Directors of the BBC now includes both executive and non-
executive members (with and without executive powers), which indicates
the merging of these two boards. All Board members with executive powers
form the Executive Committee, which is responsible for implementing the
Board’s strategy. In addition, there are other mandatory committees which
are established by the Board: the Audit and Risk Committee, the Nominations
Committee, the Remuneration Committee, and other committees that may
be established by the Board but are not explicitly mentioned in the Charter
(Article 31 of the RC).

The most significant change introduced in the new Charter is the exter-
nal regulation of the public media service by the Office of Communications
(Ofcom). Thus, the Board is obliged to ensure compliance of the BBC with the
obligations provided within the BBC’s normative framework (the Charter, the
Framework Agreement, the Operating Framework, and the general law), and
particularly in compliance with: 1) Ofcom requirements; 2) Ofcom decisions;
and (3) any Ofcom request or decision related to commercial subsidiaries
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controlled by the BBC in order to ensure their compliance with the Ofcom
to requests or decisions (Article 20 (8) of the RC). The most detailed rights
and obligations of the BBC pertaining to external regulation are defined in
Articles 44- 52 of the RC (in chapter titled “Regulation”), which regulate the
duties and powers of the Ofcom and its relationship with the BBC. In order
to secure the effective regulation of the BBC activities, the Ofcom is required
to draftand publish an act (Operating Framework) containing provisions on
the most adequate implementation of the BBC goals and activities outlined in
the Charter and the Framework Agreement, ensuring BBC’s compliance with
the stipulated duties, setting requirements for protection of fair competition,
establishing measures for assessing the performance of the UK public media
services, regulating BBC’s commercial activities, etc.( Article 45-46 RC). The
Ofcom also has the authority to consider complaints submitted to the Ofcom
about the BBC’s operations, carry out investigations on non-compliance with
the specified requirements, enforce compliance by directing the BBC to take
specific action, and remedy the failure to comply by imposing financial penal-
ties if the BBC fails to comply with the specific Ofcom requirements (Article
49 RC). The Ofcom is also obliged to prepare and publish annual reports and
periodic reviews on the BBC activities, compliance with the requirements or
specific issue identified by the Ofcom (Articles 50-51 of the RC).

3.2. Funding Mechanism

The funding mechanism is a characteristic that sets the BBC apart from pub-
lic media services in other countries. The British public service is entirely
funded by its citizens who pay a television license fee for the use of television
programs. Although the fee is paid to the Public Service, it has the nature
of a license for the use of a television receiver rather than a charge payable
for the BBC specifically. The fee amount was established by the Commu-
nication Act of 2004, which has been amended several times. In 2004, the
annual license fee was £121 per household; in the period 2010-2016, it was
£145.50 (BBC, 2017a: 49); currently, under the latest amendment in 2023,
the license fee amount is £159 per household annually (BBC, 2023a: 48)’.
Under the Charter, the BBC must publish annual financial reports (Article
37 2(j) RC). Since 2017, the BBC has been obliged ( by the external regulator
Ofcom) to disclose the annual salaries of all senior executive staffin the form

¢BBC (2017a). BBC Annual Report and Accounts 2016/17, BBC, London, 2017. https://
downloads.bbc.co.uk/aboutthebbc/insidethebbc/reports/pdf/bbc-annualreport-201617.pdf

7”BBC (2023a). BBC Group Annual Report and Accounts 2022/23, BBC, London, 2023;
https://www.bbc.co.uk/aboutthebbc/documents/ara-2022-23.pdf
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of an annex to the annual report (BBC, 2017b).2 The salaries paid from licence
fee revenues were generally considered to be exceptionally high, which led
to a revolt of the citizens who pay the fee. The licence fee is supplemented
by income from activities of commercial subsidiaries (BBC Studios and BBC
Studioworks), which are used for developing a wide range of BBC television,
radio and online services (BBC, 2023 b)°.

The very high budgetary funds for enable the BBC to fulfill the most important
precondition for the existence of a public media service: autonomy and inde-
pendence. Indeed, independence from financial influences is seen through
the absence of advertising and sponsorship. Providing advertising space to
anyone would affect the BBC’s strategic program priorities.!® This type of
financial self-sufficiency (funding from the viewers themselves), along with
political independence (guaranteed by the Royal Charter rather than an Act
of Parliament), represents a model that should serve as an example to all
public services worldwide.

4. Characteristics of the Public Media Service in the Republic of
Serbia

4.1. Legal Regulation

In the Republic of Serbia, the public media service (in the true sense of the
word) does not have a long history although its predecessor, Radio Belgrade-
Rakovica, was established as early as 1924.' The conditions for transforming
Radio Belgrade and later Radio Television Serbia (RTS) from a state-owned
radio and television into a public media service began to develop at the
beginning of the 20* century. The final step in ensuring the independence

8BBC (2017b). Annex to the BBC Annual Reportand Accounts 2016/17, BBC Pay Disclosures
July 2017; https://downloads.bbc.co.uk/aboutthebbc/insidethebbc/reports/pdf/annex_
annual_report_201617.pdf

°BBC (2023 b). Licence fee and funding; https://www.bbc.com/aboutthebbc/governance/
licencefee/

The BBC Annual Report 2023 specifies 5 strategic priorities: 1)Strengthening impartiality;
2)creating distinctive, high-impact content; 3) delivering more value for audiences of all
ages; 4) transforming digital offer and customer services; and 5) accelerating commercial
and global growth. (BBC Annual Report, 2023a: 4-5)

1n the history of broadcasting, there is no dispute that this radio station was the first
one in Serbia but there are disputes about whether it was the first radio in the Kingdom of
the Serbs, the Croats and the Slovenes and in the Balkans. See: Politika (2014). Devedeset
godina Radio Beograda - prvo doba (90 years of Radio Belgrade), 29.09.2014.; http://www.
politika.rs/sr/clanak/306477/Devedeset-godina-Radio-Beograda-prvo-doba
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of RTS from state funding was the adoption of the Public Media Services Act
in 2014 (hereinafter: the PMS Act). The PMS Act regulates an area that was
previously covered by Articles 76-94 of the Broadcasting Law'?, which was
fully replaced and superseded by the PMS Act. This resulted in the abolition
of state media at the local level, and a withdrawal of the state from media at
the national level. The PMS Act regulates the operation of public broadcast-
ing services in Serbia: Radio-Television of Serbia (RTS) and Radio-Television
of Vojvodina (RTV). It specifies their business activities, guiding principles
and obligations to perform their activities in line with the public interest, and
regulates the process of adopting relevant internal acts, selecting authori-
tative bodies and their competences, providing financial resources and the
funding model based on user-paid fees (Article 1 of the PMS Act). This last
aspect is the main novelty of the PMS Act.

Under Article 2 of the PMS Act, the public media service is an independent
legal entity in the field of public information which has the status of the
national public media service (RTS) or the provincial public media service
(RTV), whose founder is the Republic of Serbia. Its main activities include
production, purchase, processing and publication of radio, television and
multimedia content (of informative, educational, cultural and entertain-
ment character) for the purpose of promoting human rights and freedoms,
exchange of ideas and opinions, fostering the values of a democratic society,
promoting political, gender, inter-ethnic and religious tolerance/understand-
ing, and preserving the national identity of the Serbian people and national
minorities (Article 3 of the PMS Act). In performing these activities, the public
media services should be guided by the following principles: a) dissemina-
tion of true, impartial, complete and timely information; b) independence of
editorial policy; c) independence from funding sources; d) prohibition of any
form of censorship and undue influence on the work of media services, edito-
rial staff and journalists; e) application of internationally recognized stand-
ards, principles and good practices, particularly regarding the protection of
human rights and democratic values; f) respect for professional standards
and journalists’ code of ethics (Article 3 of the PMS Act).

Its governing bodies of the public media service are the Management Board,
the General Manager, and the Program Council (Article 16 PMS Act). The
Management Board (Board of Directors) has managerial functions and con-
sists of 9 members, who are appointed by the Regulatory Authority for Elec-
tronic Media (REM) with a two-thirds majority vote. Based on the proposals
of authorized nominators, the members of the Regulatory Authority (REM)

12The Broadcasting Act ( Zakon o radiodifuziji),Official Gazette RS No.42/2002,97/2004,
76/2005, 79/2005, 62/2006, 85/2006, 86/2006- corr., and 41/2009.
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are selected from the ranks of distinguished experts (in the field of media,
culture, management, law and finance) and approved by the Serbian National
Assembly (Article 17 PMS Act). The Management Board adopts the Statute,
development strategy, program concept, operative plan, financial plan, busi-
ness plan, procurement plan, investment plan, decisions on adjusting the fee
amount; supervises the legality of business activities and financial opera-
tions; appoints and dismisses the General Manager, chief editors and program
directors, etc. (Article 19 PMS Act).

The General Manager of the public media service is appointed for a term of
5 years by the Management Board with a two-thirds majority vote; a person
can be elected for a maximum of two terms (Article 24 PMS Act). The Gen-
eral Manager has important executive competencies: to represent the pub-
lic media service, manage its internal organization, propose a development
strategy, operative plan and program concept to the Management Board,
ensure the legality of business operations, implement the decisions of the
Management Board and is accountable for its work, review recommenda-
tions of the Program Council, etc. (Article 23 PMS Act).

The Program Council is an advisory body primarily focused on the content
of the public media service. It consists of 15 members appointed by the Man-
agement Board (on proposal of the National Assembly committee in charge
of public information), and their mandate lasts for 4 years, with no possibil-
ity of re-election (Article 28 PMS Act). The Program Council is required to
observe the interests of the end-users of program content, to review pro-
gram concepts and content quality, to provide recommendations and sug-
gestions to the General Manager and the Management Board, to organize
public debates on program content and submit reports to the Manager and
the Board, to monitor the implementation of program principles and obliga-
tions established by law, and in cases of non-compliance, inform the General
Manager, Management Board, and responsible editors-in-chief in writing.
(Article 30 PMS Act).

4.2. Funding Mechanism

Independence and financial self-sufficiency are essential prerequisites for the
functioning of public media services, and this is a significant change intro-
duced by the new PMS Act as compared to the previous Broadcasting Law.
Under the PMS Act, the financing of RTS and RTV is based on a fee for public
media service (paid by users), funding from the state budget, and revenues
from commercial services (Article 36 PMS Act). Thus, instead of the previ-
ously envisaged “subscription” (contribution) for the public media service
which eventually turned out to be optional as there were no penalties for
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those who did not pay the subscription, the public media service fee is now
paid by every natural and legal person that is the user of an electricity unit
meter per residential unit or business premise (Article 38 PMS Act). The fee
is equal across the entire territory of Serbia, it cannot exceed 500 RSD per
month, and the amount is established on the annual basis (Article 37 PMS
Act). The monthly fee is paid to the Treasury Department account, and the
collected funds are then transferred to the designated public media services’
sub-accounts. Notably, the funds collected in the territory of the Autonomous
Province of Vojvodina are distributed so that 70% of the collected funds are
distributed to the RTV and 30% of the funds are distributed to the RTS. Inter-
estis calculated on due and unpaid obligations, and, in case of non-payment,
the public media services may initiate the collection procedure (Article 41
PMS Act). Certain categories of individuals may be exempted from the obli-
gation to pay the fee, such as natural persons with permanent or substantial
disability, beneficiaries of social support, pensioners with a minimum pen-
sion, and users of multiple electricity meters in the same residential unit or
business premises (Article 42 of the PMS Act).

What is specific to funding the public media services through fees is that
the public service is currently in a kind of transitional period because the
ultimate goal of the PMS Act to completely eliminate funding from the state
budget (except for funding programs intended for the diaspora, funds for the
development of new technologies, and other projects of social significance),
which has not been fully implemented yet. Currently, the basic funding of the
public media services comes from the budget of the Republic of Serbia and
from the collected fees. This transitional period was created to allow citi-
zens to gradually get used to this type of fee. This dual financing method is
amended every year by introducing amendments to the Act on the temporary
regulation of the method of collecting fees for public media services!3. Under
Article 9 of this Act, the fee currently amounts to 299 RSD/month per house-
hold/electricity meter, and the fee is collected by the public Electric Power
Company (Article 3). As indicated in Article 62 of the PMS Act, in 2022 and
2023, funds have been exclusively designated to RTV, while RTS has been
financially self-sustained (Articles 62a, 62 b, 62c PMS Act).

In addition to the fee paid by users, there is also the budget funding which
provides part of the funds for the core activities of the public media ser-
vice. Article 43 of the PMS Act specifies the cases in which these funds can
be obtained (for programs aimed at the diaspora and Kosovo and Metohija,

13 Act on the temporary regulation of the method of collecting fees for public media (Zakon
o privremenom uredivanju nacina naplate takse za javni medisjki servis), Official Gazette RS
No. 112/2015,108/2016,95/2018,86/2019, 153/2020, 129/2021, 142/2022, and 92/2023.
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digitalization and technological development, and projects of special pub-
lic importance). Public media services may also generate a portion of their
funding through commercial activities (Article 46 of the PMS Act). In pursu-
ance of their basic activities, they may also obtain funds from international
organizations (Article 47 of the PMS Act). All funds generated by the public
service and expenditures are subject to periodic and annual internal audit-
ing, as well as the external annual audit by an independent auditing authority
(Article 50 of the PMS Act). In addition, the public media service is obliged to
submit annual reports to the National Assembly and the Regulatory Author-
ity for Electronic Media (REM) about the revenues and expenditures for each
year (Article 51 of the PMS Act).

5. A Comparative Analysis of the Legal Regulation of the BBC and the
RTS

Looking at public media services in Europe, it is evident that almost all coun-
tries view the BBC as a model, not only program-wise but also policy-wise, of
political and economic independence from state authorities. In the Republic
of Serbia, the first step towards aligning our public media service with the
British model was taken two decades ago, by adopting the Broadcasting Act
(in 2002), when there was a tendency to transform the state-owned televi-
sion into a public service. The second step was taken by adopting a set of
media laws in 2014, when the model of funding the public service through
the state budget was abandoned.

Both UK and Serbia promote the institutional autonomy and independence
of public media services and their accountability to citizens. However, due
to the specifics of English law, the BBC was founded not by an act of state
authority but by an act of the monarch, who is institutionally independent
of political authority. This immediately gives the British public service an
advantage in terms of autonomy and independence when compared to other
public media services in Europe which were established by an act of state
authority, as is the case in Serbia. In terms of governance, the Chairman
of the BBC Board of Directors and four non-executive Board members are
appointed by the Crown’s Council, which traditionally and formally avoids
government influence in their selection. In the Republic of Serbia, the Regu-
latory Authority for Electronic Media (REM) appoints the members of the
Management Board of the public media service and oversees the work of the
RTS. According to the Electronic Media Act (2014)', the Regulatory Body
(REM) is “an independent regulatory organization”, which is “functionally
and financially independent of state authorities and organizations, media
service providers, and operators”, vested with the public authority to imple-
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ment the envisaged public media policy by ensuring the quality services, free
flow of information, protection freedom of thought and expression, and the
prohibition of discrimination (Article 6 of the EM Act). In this regard, one
may say that the Management Board is autonomous, at least formally. Yet,
the Management Board members are appointed and dismissed by the REM
Council, which also regulates and monitors the appointment procedure (Arti-
cle 17 of the PMS Act).

Regarding the internal organization, both in the UK and in Serbia, the BBC
Board of Directors in the UK and the RTS Management Board in Serbia
appoints the Chairman of the BBC Board and the RTS General Manager. How-
ever, it may be observed that the members of the RTS Program Council are
appointed by the Management Board, which seems to be a step backwards.
Namely, the Program Council is supposed to ensure interest of end-users of
program contents, serving as a kind of external body that represents citizens’
interests rather than the interests of the Management Board (Be/sbaHoBCcKH
2016 b:153). Under the former Broadcasting Act, the former Program Board
was not selected by the Management Board; in fact, part of its members were
chosen from among members of parliament, and another part was selected
based on the Regulator’s recommendations. As for the British public service,
placing the BBC under the control of the Regulator (Ofcom) could also be seen
as a step backwards, which may have a negative impact on its independence,
although financial control over the BBC’s work is justified.

The funding mechanism is still something that distinguishes the British
and Serbian public services. In Serbia, there is a tendency to draw closer to
the BBC funding model. In 2014, Serbia enacted legislation which envisaged
the funding of public media service primarily through fees paid by users,
and partial funding from the state budget. Based on financial reports on
the operation of public media services in the UK and Serbia, we may com-
pare the funds; the analysis shows that the revenue collected from fees is
over 100 times greater for the BBC when compared to the RTS.'® Thus, the
BBC has a much larger budget, primarily for funding its own production. It
should be noted that the Serbian public media service generates part of its
revenue through advertising and sponsorship, which is not the case in the
BBC national programs.

The citizens’ awareness about the importance of paying the public media ser-
vice fee is another distinctive factor. In the UK, it has already become a kind
of tradition where a separate annual bill is issued by the company within the

16See: RTS (2017). Report on the Operations of RTS for the year 2016, RTS, Beograd.,
March/May 2017;, https://www.rts.rs/upload/storyBoxFileData/2016/02/02/9472925/
IZVESTA]%200%20POSLOVAN]JU%20RTS%202016.pdf
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BBC. In contrast, in Serbia, the fee is “linked” to the electricity meter of each
residential or business unit and collected through the electricity bill, where
the cost breakdown includes a line item related to the public media service
fee. The transparency of funds collected from the public media service fee is
indeed an advantage in building the relationship of trust between the public
media service and citizens. It enables citizens to understand how the funds
are allocated and hold the public media service accountable for the content
they finance. There is no dispute that the fee must be carefully adjusted
every year, in line with economic factors and without sudden increases. In
Serbia, the maximum statutory limit of 500 RSD per month may seem too
high, considering the possibility that this limit may be reached in the com-
ing years, far exceeding the projected RTS budget. Following the example of
the British public media service, possible solutions may be to activate new
channels with national coverage (e.g., a channel specializing in news cover-
age and broadcasts of parliamentary sessions), to introduce channels cov-
ering certain regions, or to ensure national coverage of some channels that
are currently accessible only via cable networks.

6. Conclusion

Analyzing the public media services in the UK and in Serbia, we may observe
that the regulation of Serbian public media services (RTS and RTV) is mov-
ing closer to the regulation of the British public media service (BBC). In Ser-
bia, the first step in this direction was the adoption of the Broadcasting Act
(2002), but these issues were specifically addressed in a set of media laws
(the Public Information and Media Act, the Electronic Media Act, and the
Public Media Services Act) enacted in 2014.

Due to its independence from political and economic influences, the BBC
should serve as a model for Serbian public media services. In order to
strengthen their autonomy and independence, it is crucial to ensure the
independence of the Regulatory Authority for Electronic Media (REM). It may
be achieved by proposing that a portion of the REM members be selected by
representative journalists’ and other media associations, based on a pub-
lic competition with clear criteria. It is also essential to address the issue
of the autonomy of decisions made by the Managing Board, which appoints
and dismisses the General Manager and the Program Council members. The
law should clearly enumerate the reasons for their dismissal, in cases where
there is no political responsibility for their operations and activities. There
is still ample room for improving the public media services, both in terms of
financial and political independence, as well as reshaping the relationship
between public media services and citizens. Regarding the financial inde-
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pendence of public media services, it may be noted that national institution
(RTS) has made a step forward in financial self-sustainability of the past two
years, but it is still essential to fully discontinue the funding of public media
services from the state budget.

In conclusion, special consideration should be given to the interaction
between the public media service and the citizens, particularly in terms
of transparency of revenues and expenditures. It may be achieved through
persistent public opinion research, debates, polling, and even direct voting
on specific content-related issues. In this regard, building a relationship of
mutual respect and trust between the public media services and their users
is crucial both for ensuring regular fee payment and for improving the qual-
ity of public media services.
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Joy. dp Andpej baazojeauh,

Joyenm, /lenapmmaH 3a KOMYHUKOA02UJY U
HOBUHApCcM8o,

Qusozogpcku pakyamem, Yuusepzumem y Huwy,
IIpodp. dp Jejan Byuemuh,

PedosHu npogpecop,

IIpasHu pakyamem Huw, YHusep3zumem y Huuiy,
Peny6auka Cp6uja

YIIOPEJJHO-TIPABHA AHAJIN3A YPE'BEHbA JABHUX ME/JHJCKUX CEPBHCA
Y BEJ/IUKO] bPUTAHHJU U CPBHUJH

Pe3ume

3602 ymuyaja koju Medujcke uHhopmayuje uMajy Ha popMuparbe U 06AUK08aArE
Y08eK0802 MUlL/bErd, Meduju ce daHac cmMampajy Heu30CMasHUM YUHUOYEeM
ceakodHesHoz dpywmeeHoz sycugoma. Mehymum, kako cy me uHgopmayuje vecmo
U3/10JCeHe pa3AUYUMUM EKOHOMCKUM, NOAUMUYKUM U Opy2uM ymuyajumda, mo
ce meduju Yuju 6U UCK/BYHUBU YU/b 6UO 0CMBApUBAKse jagHo2 UHMepecd, 0aHAac
cmampajy HeoXo0HUM. Ynpaeo 080 U jecme y/102a jasHux medujckux cepaucad,
Koju 3a pas3/aiuKy 00 komepyujaaHux meduja, caojy deaamHocm ycmepasajy Ka
ocmeapusarsy jagHoz uHmepecd y jagHOM UH@POPMUCAHY U NPYHCAMLY KAKO
UHPOPMAMUBHUX, MAKO U 06PA308HUX, KYAMYPHUX U 3a6A8HUX NPO2PAMCKUX
cadpacaja. Y pady je Hajnpe dedpuHucaH nojam jagHoz medujckoe cepsuca,
Kao u He208 3HA4aj, da 6u ce 3aumuM UsHeaUu hodayu Koju ce muyy npagHe
peaysayuje u HayuHa uHaHcuparea dea jasHa medujcka cepsuca: BBL]-
a, Kao esponckoe modea jagHoz cepsuca, ¢ jedHe cmpaue, u PTC-a u PTB-a
Kao jasHux medujckux cepsuca y Penybauyu Cp6uju. Ha ocHogy ynopedue
aHa.uze JoKyMeHama u npagHux nponuca koju ypehyjy dyHkyuoHucarbe 08ux
jasHux cepsuca (Kpamwescka nogesva u Cnopazym BBL-a ca eaadom Beauke
BpumaHnuje, u 3akoH o jagHum mMedujckum cepsucuma y Cpbuju), ykasyje ce
Ha Fuxose cneyu@ucHocmu, aau U Ha CAUYHOCMU U pasjauke. Y 3aK/by4Ky ce
Hasodu da 3602 ceoje He3asucHocmu 00 noaumuykux ymuyaja 5bL] mpe6a da
NOCAYHCU KAo Y30p HAWUM JABHUM MEOUJCKUM cepaucuma, kao u mo da ocmaje
Jjow MHo20 npocmopa 3a yHapeherse jagHoz Medujckoe cepsuca y Cpbuju, kako
y ocmeapusarby GUHAHCUJCKe U NOAUMUYKe He3a8UCHOCMU, MAKo Uy 06.aacmu
pededpuHucarba 00HOCa jagHoz cepsuca u 2pahaa.

KyuHe peuu: npasHu oksup, jasHu medujcku cepsucu, 5BL], PTC, meduju.
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Abstract: The paper is inspired by the ecological challenges at the end
of the 20" century which have contributed to the changed perceptions
on the mutual impact between the human society and the environment.
The entire world is trying to encounter and address a number of new
problems: globalization, the economic and energy crisis, climate change,
the loss of the diversity of biological and ecological systems, and the de-
terioration of the quality of the environment. Many of the problems we
face today are related to the desire for social and economic development,
as well as the human need to maintain the quality of life. In these pro-
cesses, the capacities of environmental components (air, water and soil)
to absorb different types of pollution are rarely taken into account. The
inappropriate waste disposal methods and technologies have a detrimen-
tal impact on the environment and human health. Thus, environmental
pollution problems become complex and create high environmental and
health risks. In this context, there is a need for a unitary legal framework
for the management, exploitation, financing and control of the opera-
tion of public sanitation services. In this paper, the author presents and
discusses the efforts of the Romanian public administration authorities
to address these challenging issues.

Keywords: public sanitation services, financial resources, authorities,
public procurement, challenges.

1. Introduction

The negative impact of waste disposal on the environment and human health
may be observed on a daily basis, primarily in terms of the constantly increas-
ing quantities of generated waste and the inadequate waste disposal meth-
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ods and technologies. Being well aware of the decline in natural resources,
states should consider the opportunity of using waste as a raw material to
support their economic activities. Solving the huge problem of waste will
bring benefits to the environment and human health. These should be the
strategic priorities of the environmental policy in each state.

The European Waste Directives? sets the basic framework for circular and
sustainable waste management, including waste disposal, recovery, recycling
and re-use. The EU Member States must dispose of waste in a way that does
not endanger the environment and human health; abandonment, dumping
or uncontrolled waste disposal is prohibited (EC, 2023).3

In this context, in order to enjoy the green and clean future of the locality in
which we live, and to ensure the quantitative and qualitative improvement
of local sanitation services, there is a need for a unitary legal framework for
the management, exploitation, financing and control of the operation of the
public sanitation services at the local level. In this paper, the author presents
and discusses the efforts of the Romanian public administration authorities
to address these challenging issues. In this regard, respecting the principle
of local autonomy and decentralization of public services, complex legal rela-
tions are being established between the local public administration authori-
ties and the service providers/provider operators, between the authorities
and users, and between operators and users.

2. The legal framework on waste management in Romania

In the Republic of Romania, the subject matter of waste managementis regu-
lated by a number of legislative acts and regulatory acts:

¢ Law on community services of public utilities no. 51/2006%

e Law on sanitation services of localities no. 101/2006°%;

2See: European Commission (2023). Proposal for a Directive of the European Parliament
and of the Council amending Directive 2008/98/EC on waste, COM(2023) 420 final 2023/0234
(COD), Brussels, 5.7.2023.

3EC Environment (2023): Waste Framework Directive, https://environment.ec.europa.
eu/topics/waste-and-recycling/waste-framework-directive_en

*Law no. 51/2006 on community services of public utilities, reprinted in the Official
Gazette of Romania no. 121/2013 (dated 5 March 2013); https://www.global-regulation.
com/translation/romania/3757361/law-no.-51-of-8-march-2006-%2528republished%2529-
public-utilities-services.html

SLaw no. 101/2006 on sanitation services of localities, reprinted in the Official Gazette
of Romania no. 658/2014 (dated 8 September 2014); https://www.global-regulation.com/
translation/romania/3748982/law-no.-101-of-25-april-2006-localities-sanitation-service.
html
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¢ Government Emergency Ordinance (GEO) no. 195/2025 on environ-
mental protection®;

¢ Government Ordinance (GO) no. 2/2021 on waste storage’;
e Government Ordinance (GO) no. 92/2021 on waste management?;

¢ Order no. 1798/2027 on the approval of the Issuance Procedure of an
environmental authorization (of 19 November 2007);

¢ Order no. 846/2019 on checks for identifying illegal storage of waste
at the national level;

e Memorandum no. 12719/2017 (of 13.07.2017) on closing all deposits of
non-compliant waste on the territory of Romania under the terms of
Directive 1999/31/CE of the Council of 26 April 1999 on waste dumps,
approved by the Government;

¢ The Memorandum adopted during 2020 on Establishing Romania’s
position in Case 2012/2007 - action to establish the non-execution of
the judgment of the Court of Justice of the European Union (CJEU) in
case C-301/17, European Commission v. Romania, including the main
lines of response to the letter of formal notice;

¢ The Memorandum adopted during 2021 on the topic of Approval of
the Plan of Measures for the execution of the CJEU Judgment in case
C-301/17, European Commission v. Romania (closure of non-compliant
waste dumps).

3. The financing of the public sanitation services in Romania

The local public administration authorities have exclusive competence
regarding the establishment, organization, coordination and financing of
local sanitation services. Under the Law on sanitation services of localities
(no.101/2006), these services are organized and operate on the basis of the
following principles:

e protection of the population’s health;

¢ Government Emergency Ordinance/GEO no. 195/2005 on environmental protection,
Official Gazette of Romania no. 1196/2005 (of 22 December 2005); https://www.fao.org/
faolex/results/details/en/c/LEX-FA0C197188/

7Government Ordinance no. 2/2021 on waste storage, Official Gazette of Romania no.
794/2021 (18 August 2021)

8Government Ordinance no. 92/2021 on waste management, Official Gazette of Romania
no. 820/2021 (of 26 August 2021)
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local autonomy and decentralization of services;
responsibility towards citizens;

preservation and protection of the environment;
ensuring the quality and continuity of the service;

fair pricing, correlated with the quality and quantity of the service
provided;

non-discrimination and equal treatment of users;

transparency, consultation and involvement of citizens in the decision
making process;

fair and efficient administration of public or private property of admin-
istrative-territorial units and public money;

security of the service;

sustainable development (Article 3 of the Law no. 101/2006).

The great complexity of the problems in the field of public sanitation ser-
vices and waste management requires the involvement and collaboration of
all participants in this circuit: the central and local authorities, service pro-
viders and/or operators, and users. In order to resolve sanitation and waste
management problems and ensure efficient operation of this system, there is
aneed for financial support. The financing of the sanitation system involves:

140

the creation and use of economic-financial mechanisms for waste man-
agement in compliance with the general principles, especially the "pol-
luter pays” principle;

optimizing the use of all available funds to cover capital expenditures
in the field of waste management;

improving the economic-financial mechanisms for municipal waste
management (tax calculation, special national programs from the
budget);

improving the economic-financial mechanisms for industrial waste
management;

the complete and efficient use of available national and international
funds;

financing the national monitoring system in the field of waste manage-
ment, etc. (Articles 25- 28 of the Law no. 101/2006).
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¢ Inorderto highlight the financial aspects necessary for the good func-
tioning of the sanitation system, the author will present the Integrated
Waste Management System implemented in Bihor County (Romania)
as a case study.

3.1. Case study: The Integrated Waste Management System in Bihor County

The objectives of the project aimed at modernizing the water infrastructure
and waste management system in the Bihor County” (2014-2020) were to
develop the county community, to increase the quality of life of Bihor County
residents, and to ensure environmental protection (for a "cleaner Bihor”).
The mission was to be achieved by creating public policies for the selection,
collection, transport, sorting and storage of waste, as well as the creation,
implementation and monitoring of the integrated waste management system
at the level of Bihor County. The integrated waste management system has
been implemented and is being monitored by the Intercommunity Develop-
ment Association ECOLECT GROUP Bihor.’

The Intercommunity Development Association ECOLECT GROUP Bihor was
established in 2010, based on the provisions of the Local Public Adminis-
tration Law no. 215/2001, the Law on community services of public utili-
ties no. 51/2006, the Locality Sanitation Services Law no. 101/2006, and
Government Ordinance no. 26/2000 on associations and foundations. The
founding members were: the Bihor County; the municipalities of Oradea,
Beius, Marghita, Salonta; the cities of Alesd, Nucet, Sacuieni, Stei, Valea lui
Mihai, Vascau; and 91 communes. The purpose of the ECOLECT GROUP Bihor
Intercommunity Development Association is to promote and represent the
interests of the member administrative-territorial units, in relation to: the
operation, administration and joint exploitation of the public utility systems
related to the community sanitation services of the local administrative ter-
ritorial units. Thus, the Association acts in the name and on behalf of the
member administrative-territorial units, in line with all transferred pow-
ers and responsibilities, the rights and obligations of their deliberative and
executive authorities, in the strict field of the community sanitation services
of the localities (Article 1 para3. of the ECOLECT Statute).

The creation of public policies for the selection, collection, transport, sort-
ing and storage of waste, as well as the process of creation, implementation
and monitoring of the integrated waste management system at the level of

9See: ECOLECT GROUP Bihor (2023) Intercommunity Development Association; https://
ecolectbihor.ro/statut-si-organigrama/; The Statute of the ECOLECT Bihor Group (2022),
https://ecolectbihor.ro/wp-content/uploads/2022/06/Statut-Ecolect-ACTUALIZAT-
IUNIE-2022.pdf
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Bihor County generate important expenses. What do these expenses entail?
Under Law no. 101/2006 on sanitation services of localities, the sanitation
services are carried out by means of a specific technical-building infrastruc-
ture which, together with waste collection and waste transport, forms the
public sanitation system of localities; this system is composed of a techno-
logical and functional assembly, which includes constructions, installations
and specific equipment intended to provide the sanitation service, such as:

¢ separate waste collection points;
e compost production stations;

e transfer stations;

e sorting stations;

¢ bases for parking and maintenance of vehicles specific to the sanita-
tion service;

e waste warehouses;
e incinerators;

¢ mechanical-biological treatment stations. (Article 4 (2) of Law no.
101/2006).

The management of the sanitation service is carried out in accordance with
the law in one of the two ways: a) direct management; b) delegated man-
agement (Bihor county); the choice is made by the deliberative authorities
of the member units (Article 12 of Law no. 101/2006). For the purpose of
implementing the Integrated Waste Management System (IWMS) project
and awarding sanitation service contracts, Bihor county was divided into 6
zones (1B-6), plus the municipality of Oradea (as the county seat). According
to the legal provisions in force, auctions were organized for each lot; then, the
Delegate of ADI ECOLECT Group Bihor and the Delegates (licensed operators)
signed concession contracts on the management of the local sanitation ser-
vices. The contracts were concluded for a fixed period of 8 years (2020-2028).

The choice of management method of the sanitation service is made by deci-
sions of the deliberative authorities of the administrative-territorial units,
in accordance with the sanitation strategies and programs adopted at the
level of each locality, as well as in accordance with the provisions of Law no.
51/2006 on community services of public utilities. Regardless of the man-
agement method adopted, the specific activities of the sanitation service
are organized and carried out on the basis of a regulation of the service and
a specification, approved by decisions of the deliberative authorities of the

142



D. Cirmaciu | ctp. 137-152

administrative-territorial units or of the intercommunity development asso-
ciation (Article 12 (3) of Law no. 101/2006).

The operation, rehabilitation and development of the sanitation service
expenses and the investment expenses for the related infrastructure are
financed in compliance with the legislation in force (Law no. 273/2006 on
local public finances).'* The initiation, foundation, promotion and approval of
public investments are conducted in compliance with the following principles:

¢ ensuring the financial autonomy of the operator;
¢ ensuring profitability and economic efficiency;

¢ ensuring equal treatment of public utility services in relation to other
public services of general interest;

 full recovery by operators of costs of providing/rendering services,
except for situations where they provide/render public utility services
based on a concession contract;

 full recovery by operators (through tariffs, sanitation fees or, as the
case may be, subsidies from the local budget) of operating costs and
investments for the establishment, rehabilitation and development of
sanitation systems;

¢ maintaining the contractual balance (Art. 43(2) Law no.51/2006; Art.
25 Law n0.101/2006).

Depending on the nature of provided activities, both in case of direct man-
agement and case delegated management, in order to ensure the financing
of the sanitation service, users pay the consideration (value) for the sanita-
tion service by means of:

e tariffs, in case of services performed for individual benefit, based on
the contract for the provision of the sanitation service;

¢ sanitation fees, in case of services performed for individual benefit
without a contract;

¢ local taxes and fees, in case of services performed for the benefit of the
entire local community, on public roads and/or on public and private
spaces of the administrative-territorial unit/subdivision (Article 26
(1) of Law no. 101/2006).

T,aw no.273/2006 on local public finances, Official Gazette of Romania no.618/2006 (of
18 July 2006). https://www.global-regulation.com/translation/romania/3749579/law-no.-
273-0f-29-june-2006-on-local-public-finances.html
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The payment of consideration for sanitation services is made on the basis of
the invoices issued by the operator, at the rates approved by the deliberative
authority of the administrative-territorial unit/subdivision, or by the general
meeting of the intercommunity development association and substantiated
by the operator, in accordance with the legal norms in force (Article 26 (4-6)
of Law no. 101/2006). Sanitation rates and fees for users are calculated and
approved by the competent authorities in the following manner: a) in lei/
person/month, in case of household users, natural persons and associations
of owners/tenants; and b) in lei/ton and in lei/m3, in case of non-household
users, legal entities (Art.41 (1) of Law no. 51/2006).

As for sanitation fees, the local public administration authorities have the
obligation to levy such special fees, according to the legal provisions in force,
and to pay the operators monthly, directly from the local budget, the value
of the service provided to users without a contract. Yet, there are many dis-
agreements between the representatives of the local administrative-terri-
torial units and the licensed operators, stemming from the lack of coopera-
tion of the local authorities in supporting the operators’ activity to upgrade
the number of households and legal entities in the area and to contract with
all potential users of services. Thus, many beneficiaries who do not sign a
contract, and the local authorities often refuse to pay the invoices issued by
the operators on behalf of the administrative-territorial unit in question.

The level of sanitation fees offered/negotiated within the procedure for
awarding concession contracts for waste management depends on expendi-
ture elements, which are based on the substantiation sheets of expenditure
items drawn up by the operators for setting tariffs for the specific activities
of the sanitation service (Article 26 (4) of Law no. 101/2006).The contracting
authority (ADI ECOLECT Bihor) is obliged to provide (in the specifications)
that the rates are accompanied by the substantiation sheets of expenditure
items; otherwise, the offer will be considered non-compliant. The structure/
level of tariffs and sanitation fees is established so as to:

¢ cover the actual cost of providing the sanitation service;

e cover at least the invested funds and the current maintenance and
operation expenses of the sanitation service;

e encourage capital investments;

¢ respectand ensure the financial autonomy of the operator (Article 26
(8) Law no. 101/2006).

The approved tariffs must lead to the achievement of the following objectives:
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e ensure the provision of the sanitation service at the quality levels and
performance indicators established by the local public administration
authorities or, as the case may be, by the intercommunity development
associations through the specifications, service regulations and man-
agement delegation contracts;

¢ achieve the best possible quality-cost ratio for the sanitation service
provided during the contracted period and ensure a balance between
the risks and benefits assumed by the contracting parties;

¢ ensure the efficient operation of the sanitation service and the exploita-
tion of goods belonging to the public and private domain of the admin-
istrative-territorial units, affected by the sanitation service, and ensure
environmental protection (Art.27(2) Law no. 101/2006).

The operators have the right to propose to the local public administration
authority composite tariffs, which include a fixed component, proportional
to the expenses necessary for maintaining the safe and efficient operation of
the public utility systems, and a variable component, depending of the actual
consumption recorded by the measuring-recording devices mounted on the
users’ connections, at the demarcation points of the installations. The com-
posite tariffs are based on taking into account the share of fixed and vari-
able costs in the annual expenses, and are established in accordance with
the methodology developed by the competent regulatory authority.! In addi-
tion, it should be noted that in terms of changing the tariffs for the provision
of sanitation services, in accordance with the legal provisions in force, the
price of the contract is changed on the basis of the normative act adopted by
the competent authorities; for this type of change, the consent of the users
is not required. Thus, all changes to public sanitation service contracts for
individuals and legal entities are approved by the ADI ECOLECT Group Bihor
association, by decision of the General Assembly of Shareholders.

The financing and realization of investments related to public utility sys-
tems are done in compliance with the current legislation on public finances,
regarding the initiation, substantiation, promotion and approval of public
investments. The funding is based on the following principles (Article 43(2)
and Article 44 (1) of Law no.51/2006):

e promoting profitability and economic efficiency;

¢ keeping the revenues obtained from these activities at the level of
local communities and using them for the development of services and

11Remedial measures in the internal documentation for assigning the management of the
sanitation service in Bihor county, no. 1834 of 09.08.2019.
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related technical-building infrastructure;

strengthening the fiscal autonomy of the administrative-territorial
units for the creation of the financial means necessary for the func-
tioning of the services;

strengthening local autonomy regarding the contracting and guaran-
teeing of internal or external loans necessary for the financing of the
technical-building infrastructure related to the services, under the
conditions of the law;

compliance with the public procurement legislation in force;

compliance with the legal provisions regulating the quality and disci-
pline in construction, town planning, land development and environ-
mental protection.

The funding of capital expenditures for achieving the investment objectives
of the administrative-territorial unit related to the public utility system is
provided from these sources:

operators’ own funds and/or the local budget funds, in line with the
obligations assumed under the legal acts governing the organization,
management and provision of services;

bank loans, which can be guaranteed by administrative-territorial
units, the Romanian state, or other entities specialized in granting
bank guarantees;

non-refundable funds obtained through bilateral or multilateral
arrangements;

special funds established on the basis of taxes, at the level of local pub-
lic administration authorities, in compliance with the law;

funds transferred from the state budget, as participation in co-financ-
ing investment projects carried out with external financing, as well as
funds from the budgets of some chief state budget authorizing officers;

funds made available by users;

other sources, as prescribed by the law (Article 44 (2) of Law no.
51/2006).

A controversial aspect for users is embodied in the obligation of local public
administration authorities to implement the "pay for what you throw” eco-
nomic instrument. A vast majority of users believe that the tariff would be
lower (or even that they would not have to pay anything) if they did not have
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to dispose of waste by burning or throwing it elsewhere; as a result, Roma-
nia is still facing the huge problem of burning solid waste in households. Yet,
this instrument aims to increase the recycling and reuse rate, and reduce the
quantity of waste in storage by stimulating the separate collection of waste.
This instrument is based on two guiding environmental policy principles:
“the polluter pays” and "shared responsibility”, but it is applied in different
ways both in EU member states and in other countries, depending on the
frequency of waste pickup, container types, waste type and quantity, and
local technical-economic conditions.

3.2. The Assessment of the Integrated Waste Management System (IWMS)

In 2022, the Romanian Court of Audit (CA) scheduled and carried out a com-
pliance audit (flash audit)!? to evaluate the activities taken by the central
and local public authorities to remedy deficiencies in waste management,
for the purpose of diminishing the risk of initiating an infringement proce-
dure before national and international courts. The general objective of the
audit action was to assess the risk of triggering an infringement procedure
against Romania regarding waste dumps in the big cities, and to identify the
factors that amplify the conditions for producing this risk. The specific goals
mainly referred to the analysis of the following aspects:

¢ Policies and instruments adopted in the field of waste management;

e Evaluation of the way of regulation and approval in the field of waste
storage activity;

e Analysis of the existence, sufficiency, adequacy and functionality of
the technical-building infrastructure (the sanitation system of locali-
ties) in which the collection, transport and municipal waste treatment
service is carried out;

e Organization and development of the municipal waste management
system;

¢ Monitoring and control of waste management activities. (Court of Audit,
2022: 3).

The general conclusions of the audit were presented in the CA Report (2022),
as follows:

¢ Although there have been opportunities over time to attract EU funds

12Court of Audit (2022). Synthesis of the Audit Report (2015-2021), See: Curtea de Conturi
a Romaniei (2022). https://www.curteadeconturi.ro/uploads/a611a0a4/9¢39be71/46669
cee/6ffecf53/1ce27039/1bcd2971/6f4df098/cbc94ec4/Raport.pdf
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for the implementation of the Integrated Waste Management System
(IWMS), the local authorities have not succeeded in building such a
system in all counties. Currently, in Romania, 34 IWMS projects are
approved and are operable (totally or partially) but only for 32 coun-
ties (including Bihor county); the rest of the counties, which have not
introduced the IWMS, transport the waste to the IWMS plants in other
counties.

¢ The EU financed the closure of non-compliant deposits, but the Envi-
ronmental Fund administration did not access the respective financing
program; as a result, their closure had to be funded by using financial
resources from the state budget.

The mixed collection of waste, its non-sorting and non-treatment are the
grounds for (instituting) a new infringement procedure for Romania.

Currently, deposit managers have the obligation to establish the fund for
landfill closure and post-closure follow-up. The legislation does not estab-
lish a quantum of its value (it is determined by the administrator, through
the closing project). The penalties established for non-compliance with this
obligation are relatively low, compared to closing costs. Therefore, the leg-
islator should prescribe more appropriate penalties.

The activities of the central and local government authorities in monitoring
the integrated waste management activity were insufficient and deficient
(Court of Audit, 2022: 47).

As aresult of the presented audit, remedial recommendations were formu-
lated for every deficiency found, both at the level of environmental structures
and at the level of the assessed local public authorities, which were com-
municated through decisions of the Romanian Court of Accounts. After the
expiry of deadlines for remedying the deviations established by decisions,
the audit structures of the Court of Accounts will carry out follow-up actions,
in order to monitor the way of implementing the measures established in the
task assigned to the audited entities.

In the period from 2015 to 2020, the sanitation service in Bihor County was
organized at the level of each administrative-territorial unit, including a
total of 11 sanitation operators. As already noted, since 2020, the concession
contracts for integrated waste management have been awarded through the
[WMS, and the activity has been performed by three operators, which are
authorized for the collection, transport and transfer of municipal and assimi-
lated waste through the Intercommunity Development Association ECOLECT
Group. Although the IWMS aims at the separate collection of waste fractions,
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the gate-to-gate collection is not yet fully implemented. The achievement of
this objective is significantly hindered by the inadequate sizing and number
of containers, as well as the lack of efforts by sanitation service beneficiaries
to collect waste separately for the purposes of recycling and reuse.

At the level of Bihor County, there are no more non-compliant waste dumps
that need to be closed, and the level of waste treatment before disposal has
increased from 8.85% in 2015 to 53.28% in 2021 (Court of Audit, 2022: 26). It
is highly commendable that some effective steps have been taken since 2020
to reduce the risk of failing to meet the targets set in the field of waste man-
agement. However, the separate collection of waste is currently carried out
in a deficient way, and this problem is the main cause of failure to meet the
targets set for the waste management, particularly considering that a max.
3% of the waste quantity can be recycled by treating the mixed waste col-
lected (Court of Audit, 2022: 29). Therefore, it is necessary to raise the user’s
awareness of the importance of separate waste collection, by informing them
about the immediate benefits for their health and immediate environment. In
order to reach the performance indicators established at the national level,
it is necessary to provide good waste-collection infrastructure and impose
a contractual obligation on the operators that provide sanitation services to
observe the standards and national goals in the field of waste management.

4. Conclusion

In this paper, the author has presented the normative framework on the
funding of public sanitation services in Romania, with specific reference to
the implementation of the Integrated Waste Management System (IWMS)
in local administrative-territorial units. In line with the principles of local
autonomy and decentralization of public services, the local public adminis-
tration authorities have exclusive competence regarding the establishment,
organization, coordination and financing of local sanitation services. Thus,
the author has examined the challenges they encountered in the process of
establishing and implementing the IWMS, by focusing on the case study of
Bihor County (Romania). The case study demonstrates highly complex legal
relations between the local public administration authorities and the ser-
vice providers/provider operators, the authorities and users, and operators
and users. Above all, these activities entail an elaborate financial structure
for managing, funding and monitoring the operation of public sanitation
services. The audit of the Romanian Court of Account (2022) indicates some
deficiencies in the implemented waste management system, which have to
be addressed in the period to come.
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In this context, the author wants to draw attention to a number of significant
issues. First, it is important to highlight the necessity to raise awareness of
the sanitation service users about the importance of separate waste col-
lection, and support the activity of licensed operators in achieving the gen-
eral objective of the implemented waste management system: for a cleaner
Romania. It entails collaboration of the competent authorities, operators
and users. Second, considering the importance of this objective, it is neces-
sary to allocate more significant financial resources in the field of sanita-
tion, which should be proportional to the responsibilities assumed by the
parties involved in this complex waste management process. Third, given
the fact that the process of separate waste collection, sorting, treatment,
storage and recycling of waste has ample implications for the environment
and human health, and generates many financial issues, it is important not
to "throw money in the dump”. The challenging financial problems associ-
ated with public sanitation services and waste management force those in
charge to search for new legal solutions and find possible sources of funding.
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Dr Diana Cirmaciu,

Jloyenm,

IIpasHu ¢pakyamem, YHusepsumem y Opadeu,
Peny6.auka PymyHuja

KPATAK NIPETJIE/] PHHAHCHPAHA JABHUX CAHUTAPHHUX YC/IYTA Y
PYMYHHJHU

Pe3ume

Y pady ce npedcmas.ba HopmamugHuU oK8up KojuM ce pe2yauuie (PUHAHCUPAHLE
jasHux caHumapHux ycjayea y PymyHuju, ca noce6HuM o0cepmom Ha
umnaemenmayujy HHmezpucavoz cucmema ynpas/earba omnadom (engl.
Integrrated Waste Management System) y J10KA/HUM AOMUHUCMPAMUBHO-
mepumopujaaHuM jeduHuyama. Y ckaady ca npuHyunuma JA0Ka/aHe aymoHomuje
u deyeHmpaausayuje jagHux cayxHcou, op2aHu J0KA/IHE jagHe ynpase umajy
UCK/bYYUBY HAO/EHCHOCM Y nozaJjedy Ycnocmass/bared, opzaHudayuje,
KoopduHayuje u UHAHCUPArLA JA0KAJAHUX CAHUMAPHUX CAYyHcOu. Aymopka
npukasyje usasoge y npoyecy ycnocmas/earbd U UMnJjaemeHmayuje 0oz
cucmema, okycupajyhu ce Ha cmyadujy cayuaja okpyea buxop (PymyHuja).
Cmyduja cayuaja nokasyje eeoma c/0xceHe npasHe odHoce usmehy opeaua
JIOKAJIHE jagHe ynpase u npyxaaaya ycayaa/onepamopa npyjcaoya ycayead,
op2aHa s/aacmu U KOpUucHUKa u onepamepa u KopucHuka. 0ge akmugHocmu
nodpasymesajy paspaheHy @UHAHCUjCKYy cmpykmypy 3ad ynpas/oarbe,
¢uHaHcuparee u npaherse pada jagHux caHumapHux cayxcéu. Pesusuja kojy
je cnposeo PymyHcku pesusopcku cyd (2022) ymepdu.ia je Heke Hedocmamke
Y cucmemy ynpas/arba omnadoM, Koju ce Mopajy omkJa0HUMuU Yy HapeoHOM
nepuoay.

Y mom KoHmekcmy, aymopka yka3yje Ha HeKOUKO 3Ha4ajHux numarsa. [1peo,
8aJcHO je ucmahu HeonxodHocm nodusara ceecmu KOPUCHUKA CAHUMApPHUX
ycayea o 3Hauajy odeojeHo2 npuKyn/bara omnada, kao u obezbehusaroa
nodpuike AUYEeHYUPAHUM NPyHcaoyuMa ycayaa, Kako 6u ce nocmuaao onwmu
Yusm cucmema ynpasssarba omnadom: yucmuja PymyHujy. To nodpazymesa
capadirsy HadexicCHUX op2aHa, onepamepa U KOpUcHUKa. /[lpyzo, ¢ 063upom Ha
3Ha4aj 0802 Yu./ba, HEONXOOHO je u3deojumu 3HavajHuja uHaHcujcka cpedcmesa
y o61acmu jagHUX CAaHUMApHUX ycAayaa, koja mpe6a da 6ydy nponopyuoHaiHa
002080pHOCMUMA KOje npey3umajy akmepu yK/ey4eHU y C/AO0HCeHU npoyec
ynpassmsarsa omnadom. Tpehe, umajyhu y sudy yurbeHuyy da npoyec 008ojeHoz
NPUKyn/eQreq, COpMuUparea, mpemuparsd, CKAaduwmersa U peyuk/aaxce
omnada uma 8eUKU ymuyaj Ha ¥HUu8omHy cpeduHy u 30pas.ve sbydu, u nokpehe
6pojHa puHaHcujcka numMarsa, 8aicHoO je da ce Hosay ,He 6aya y denoHuje” eeh
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uckopucmu Ha adekeamuuju HavyuH. M3a308HuU puHaHcujcku npobiemu Koju
ce 00HOCe Ha npyjxcarbe jagHUX CAHUMApHUX ycayaa U ynpas/arse omnadom
npumopasajy Had/1iexcHe 0a mpadice HO8A 3AKOHCKA peulerba U npoHahy mozyhe
u3sope puHaHcuparsa.

KmyuHe peuu: jasHe caHumapHe yciyee, puHaHcujcka cpedcmaa, ogaauwhersa,
jasHe Habaske, u3a3osu.
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Abstract: In the Romanian public administration system, the prefect
is an agent of the state representing the Government and the central
administration at the local level. As such, the institution of a prefect
is closely related to the principle of deconcentration. This paper aims
to identify the conditions that must be met in order for a person to be
appointed prefect, to analyze in detail what the prefect’s duties are in
the administrative system of Romania and what each of them entails,
to highlight the prefect’s relationships with other authorities and public
institutions and, last but not least, to present the rights and obligations
of the prefect, including references regarding his liability. Wherever
appropriate, the author will also formulate de lege ferenda proposals.

Keywords: deconcentration, Prefect, Government representative,
administrative guardianship, legality, administrative litigation, public
service, authorities, rights, obligations, responsibility.

1. Introduction

The Romanian public administration has a particular impact on social life,
its main mission being that of executing legal provisions and providing
public services. In Romania, the notion of public administration is defined
in Article 5b) of the Administrative Code (2019)?, which specifies that public
administration encompasses all the activities which are carried out under
the regime of public power in order to enforce and ensure the enforcement of
the law and to provide public services in order to satisfy the public interest.

!dociuariana@gmail.com

2The Administrative Code of Romania (2019), adopted by the Government Emergency
Ordinance no. 57/2019, Official Gazette of Romania, no. 555/2019; https://legislatie.just.ro/
Public/DetaliiDocumentAfis/215925
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Depending on the nature of the public interest concerned, which can be
national/general or local, public administration is classified into central public
administration and local public administration. The notion of public interest
entails certain material and spiritual needs of the collective, recognized by
the political power as social values (Ciobanu, Suatean, 2022: 27). The legal
definition of the legitimate public interest, contained in Article 2 (§ 1 r) of the
Administrative Litigation Act (Law no. 554/2004)3, specifies that it is “the
interestaimed at the legal order and constitutional democracy, guaranteeing
the rights, freedoms and fundamental duties of citizens, meeting community
needs, achieving the competence of public authorities”. As shown in relevant
literature (Stefan, 2019: 19), the public interest is always established by the
legislator; itis a concept thatis closely related to and even determined by the
political actors, depending on the political goals and conceptions.

The organization and operation of the public administration are based on
certain constitutional and legal principles. As shown in literature (Manda,
2001: 421), the principles are general prescriptions of a binding character,
which have the role of establishing the fundamental directions for the
establishment, organization and operation of the public administration
authorities, the relationships arising between them, and the forms of control
for supervising their activity. As already noted, there are two large categories
of principles: constitutional principles and legal principles. Pursuant to
Article 120(1) of the Romanian Constitution?, the constitutional principles
applicable to publicadministration in territorial-administrative units are the
principles of decentralization, local autonomy, and deconcentration of public
services. The general legal principles applicable to public administration
are expressly provided in the Administrative Code (2019): the principle of
legality, the principle of equality, the principle of transparency, the principle
of proportionality, the principle of satisfying the public interest, the principle
of impartiality, the principle of continuity, and the principle of adaptability
(Articles 6-13 AC).

From an administrative point of view, the territory of Romania is divided
and organized into administrative-territorial units: communes, cities and
counties. Under the Administrative Code, administrative-territorial units
are legal entities under public law, having both full legal capacity and their
own patrimony (Articles 95 - 96 AC). A commune is a basic administrative-
territorial unit, which includes the rural population united by a community
of interests and traditions, made up of one or more villages, depending on the

3Law no.554/2004 on administrative litigation, Official Gazette of Romania, No. 1154/ 2004.

* The Constitution of Romania, https://www.cdep.ro/pls/dic/site2015.
page?den=act2_2&parl=3&idl=2.
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economic, social-cultural, geographical and democratic conditions, through
which the economic, social-cultural and economic development of rural
localities is ensured (Article 98 AC). The city is also a basic administrative-
territorial unit, which is declared as such by law, based on the fulfilment
of the criteria provided by the legislation on the development of the
national territory (Article 99 AC). Under the law, some cities are declared
municipalities. A county is an administrative-territorial unit made up of
communes, cities and (as the case may be) municipalities, depending on
the geographical, economic, social, ethnic conditions and the cultural and
traditional ties of the population (Article 101 AC).

Local public administration is carried out through local public administration
authorities. They are elected at the level of each administrative-territorial
unit and operate based on the principles of decentralization, local autonomy
and deconcentration of public services. A public administration authority
is the public authority that enforces or ensures the enforcement of the law
or provides public services (Article 5(1) AC). In Romania, the local public
administration authorities are: the local council, the mayor, the county
council, and the president of the county council (Articles 106-107 AC).

Article 123 of the Romanian Constitution regulates the institution of the
prefect in general terms, placing the prefect in the section on local public
administration. This fact should not be interpreted in the sense of including
the prefect among the local public authorities (Vedinas, 2022: 286-287),
alongside the local councils, mayors and county councils, but in consideration
of the role of the authority that supervises the legality of the acts of the local
autonomous authorities.

2. The Institution of the Prefect in Romanian legislation

2.1. The status of the prefect

Before amending the Administrative Code (by enacting the Emergency
Ordinance no. 4/2021), the prefect was part of the category of high civil
servants. Under Article 4 of the Law no. 340/2004 on the institution of the
prefect®, the prefect was an executive representative of the Government
at the local level, in charge of the deconcentrated public services of the
ministries and other central public administration bodies subordinate to
the Government, organized at the level of administrative-territorial units.
After the entry into force of this Ordinance and currently, the offices of a
prefect and a sub-prefect are considered positions of public dignity. As for
the legal nature of the prefect’s office, the contemporary literature (Vida,
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Vida, 2012: 307) largely shares the view that the prefect is a deconcentrated
authority responsible for administrative supervision of the administrative-
territorial units, regarding the legality of the documents issued by their
deconcentrated authorities.

2.2. The role of the prefect

According to the provisions of Article 123 of the Romanian Constitution and
Article 249 of the Administrative Code (AC), the prefect is the representative
of the Government at the local level, appointed by the Government. The
prefect leads the deconcentrated public services of the ministries and other
bodies of the central public administration in the administrative-territorial
units (Article 249, paras.1 and 2 AC). As a lege ferenda proposal, the phrase
“administrative-territorial units” should be replaced by “counties” because
deconcentrated public services are organized only at the county level
(Vedinas, 2022: 290).

In a democratic society, the attainment of social needs (either narrower
or more extensive ones) shall be put in the foreground, which implies the
provision of certain services. Article 5 11) of the Romanian Administrative
Code defines deconcentrated public services as specialized structures of
ministries and other specialized bodies of the central public administration,
located at the level of administrative-territorial units, which have to satisfy the
public/general interest in accordance with the objectives of the Government’s
sectoral policies and strategies. In the doctrine (Petrescu, 2009: 143), these
services are defined as those administrative authorities that depend on a
ministry or another specialized publicadministration body, benefiting from
a certain decision-making power and having specialized substantive-law
competence and local-territorial competence.

A specific characteristic of the principle of deconcentration is embodied
in the fact that it practically represents a specific form of centralization;
in effect, there is a relationship of hierarchical subordination between the
central power and the local-territorial one, which is not present in case of
decentralization. The hierarchical subordination relationship assumes that
the decisions of the deconcentrated authority can be cancelled by the higher
hierarchical body.

Under Article 249 of the Administrative Code, the prefect is the one who
ensures the verification of the legality of the administrative acts of the
local public administration authorities, by means of the administrative
guardianship control, and may challenge an act or decision of the local
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administrative bodies that he considers unlawful in administrative litigation
proceedings (Article 249 para.4 AC). The prefect also leads the county
committees for emergency situations (Article 249 para.3 AC). In his work,
the prefect is assisted by two sub-prefects (Article 249 para.5 AC).

2.3. Appointment and dismissal of the prefect

Under Article 251 para. 2 AC, the prefect is appointed and dismissed by the
Government, at the proposal of the minister in charge of coordinating the
institution of the prefect. In order to be appointed to the position of the
prefect, a person must cumulatively fulfil the following general conditions
envisaged for holders of a public office: a) to be a Romanian citizen and to
have domicile in the country; b) to enjoy the exercise of electoral rights and
have full capacity for election (the right to vote and stand for election); c)
not to have been subject to criminal convictions, except for the situation
in which rehabilitation took place; d) to have completed undergraduate
university studies and obtained a bachelor’s degree or its equivalent; €) to
have completed specialized training programs in order to be appointed as a
prefect, organized by the National Institute of Administration (Article 251
para. 2! AC).

2.4. Duties of the prefect

The duties of the prefect are prescribed in Articles 252-259 of the
Administrative Code (2019). The prefect’s duties are classified into six
categories: 1) attributions for ensuring the local implementation of
government policies and respect for public order; 2) attributions in the
exercise of the constitutional role of management of the decentralized
public services of the ministries and of the other bodies of the central public
administration in the administrative-territorial units; 3) duties regarding
the verification of the legality of the administrative acts of the local public
administration authorities and attacking the administrative acts of these
authorities that they consider illegal; 4) guidance duties, at the request of the
local publicadministration authorities, regarding the application of the legal
norms within the sphere of competence; 5) duties in the field of emergency
situations; and 6) other attributions (Article 252 AC).

2.4.1. Ensuring local implementation of government policies and respect for
public order

The first category refers to exercising the prefect’s constitutional role. In
specialized literature, public policies are defined as “actions carried out by
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the Government in response to the problems coming from society”, when “a
public authority, central or local, tries with the help of a coordinated action
program to modify the economic environment, social, cultural, of social
actors” (Lambru, 2019: 2). The Government Program for the period 2020-
2024° is the Romanian Government action program which envisages the
objectives to be achieved in the field of public administration (e.g. to improve
the activities of deconcentrated structures of ministries and other central
public authorities; debureaucratization and administrative simplification)
and in the field of public order (e.g. to strengthen the operational capacity
of structures in the field of combating organized crime, human trafficking,
drug trafficking, and violent crimes; to facilitate interventions to protect the
citizens’ life and physical integrity by eliminating unnecessary bureaucratic
barriers from operational management).

As the representative of the Government at the local level, the prefect’s duties
concerning the implementation of government policies and public order at
the local level include the power to: a) monitor the unitary application and
compliance with the legislation in force (the Constitution, laws, Government
ordinances and decisions, and other normative acts enacted by the local
public administration authorities and the decentralized public services; b)
analyze the way in which the Government Program objectives are met; c) to
monitor the implementation activity in a coherent and integrated manner
of the public policies promoted by the ministries and by the other central
public administration bodies subordinate to the Government, and inform
the Government about the stage of their implementation; d) take action to
maintain the climate of social peace and permanent communication with all
institutional and social levels, paying constant attention to the prevention of
social tensions; ) monitor prevention actions carried out by the authorized
legal bodies and defend the citizens’ rights and safety (Article 253 AC).

The prefect’s social role is also illustrated in Article 91 (para. 2 a) of Law
no. 367/2022 on Social Dialogue’, which specifies that the prefect is part
of the social dialogue commissions organized at territorial level. Moreover,
Article 92 (para. 1 c) of this law stipulates that the presidency of the social
dialogue commissions at the territorial level is based on the principle of
co-presidency, including the prefect and the president of the county council,
or the prefect and the mayor of the municipality of Bucharest. Under Article

® The Romanian Government Program for the period 2020-2024, Retrieved 17 April 2023,
from https://gov.ro/fisiere/pagini_fisiere/Program_de_guvernare_2020_2024.pdf.

7Law no. 367/2022 on Social Dialogue, the Official Gazette of Romania, of 22 December
2022. https://legislatie.just.ro/Public/DetaliiDocument/262989.
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90 of Law no. 367/2022, the activities of the social dialogue commissions
aim to ensure “social partnership relations between the administration,
employers’ organizations and trade unions, which allow permanent mutual
information on issues that are of interest to the administration or the social
partners, in order to ensure a climate of peace and social stability”, as well as
“mandatory consultation of social partners on legislative or other economic-
social initiatives”.

In addition, the prefect has the authority to check the application of the
legal norms that regulate the use of the language of the national minority in
relations between local public administration authorities and deconcentrated
public services (on the one hand) and citizens belonging to national minorities
(on the other hand) in the administrative-territorial units where they have a
share of over 20%, according to the last census (Article 253 f) AC). References
to this competence may also be found in Article 94 of the AC, in Article 120
(para. 2) of the Constitution, and in the international treaties to which
Romania is a party.

2.4.2. Attributions in the constitutional role of management of deconcentrated
public services and other central public administration bodies at the local level

Under Article 254 of the Administrative Code, the prefect has the authority
to check how the deconcentrated public services of the ministries and other
bodies of the central public administration fulfil their monitoring and control
duties in the field in which they operate, under the conditions of article 259 AC
(Article 254a) AC). Deconcentrated public services are “those organizational
structures of ministries or other specialized central public administration
bodies, organized in administrative-territorial units, through which they
exercise their powers in counties, municipalities, cities and communes”
(Preda, 2004: 5). The prefectis also authorized to approve and issue advisory
opinions on the draft budgets and financial statements regarding the budget
execution of the deconcentrated public services of the ministries and other
central public administration bodies subordinate to the Government, and
forward them to the head of the hierarchically superior institution of the
deconcentrated public service. (Article 254 b) AC). The opinion is a procedural
element prior to issuing the administrative act but it is advisory in nature
and does not produce legal effects.?

When the prefect considers that a head of the deconcentrated public service
(in performing his duties) has committed an act that constitutes a disciplinary
offense, the prefect he has two options: a) he may propose the disciplinary

8See: High Court of Cassation and Justice of Romania, Administrative and Fiscal Litigation
Section, Decision no. 1923/2012, Retrieved 18 April 2023, from www.sintact.ro.
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investigation of the head of the deconcentrated public service either to the
minister or the head of the public administration body under which these
services carry out their activities, or b) he may directly notify the competent
disciplinary commission (Article 254 c) AC). Therefore, the prefect has no
right to impose a sanction himself. In this case, according to the opinion
expressed in the specialized literature (Puie, 2019: 176), the prefect cannot
challenge in administrative litigation proceedings the acts issued or adopted
by the deconcentrated public services, even if he considers them unlawful.

2.4.3. Duties related to the verification of legality of administrative acts issued by
the local public administration authorities - Administrative guardianship control

The prefect has the authority to verify the legality of the administrative acts
of the local public administration authorities, as well as the right to challenge
an act or a decision of a local body of authority (the county council, the local
council or the mayor) by instituting legal action before the Administrative
Litigation Court if he considers the act to be unlawful (Article 255 AC). The
legal action will have the effect of de jure suspension of the contested act/
decision, and it is known as administrative guardianship control. In addition
to the multiple references contained in the Administrative Code, this issue is
also addressed in Article 3 of Law no. 554/2004 on administrative litigation®,
where this control is viewed as being closely connected with the principle
of local autonomy; thus, this administrative guardianship control is used
only in relations between those authorities where there is no hierarchical
subordination. As specified in Article 123 (para. 4) of the Constitution, there
are no subordination relationships “between prefects, on the one hand, local
councils and mayors, as well as county councils and their presidents, on the
other hand”.

In relevant literature, the administrative act is defined as “the main legal
form of activity of the public administration, which consists of an express,
unilateral manifestation of will and subject to a regime of public power,
as well as the control of legality of the courts, which emanates from
administrative authorities or from private persons authorized by them,
through which correlative rights and obligations are created, modified or
extinguished” (Vedinas, 2022: 360). The administrative actis the main legal
form demonstrating the activity of local public administration authorities; its
content and everything related to its issuance or adoption must be subject to
the principle of legality. In practical terms, the administrative acts issued by

?Law no. 554/2004 on administrative litigation (hereinafter: the Administrative
Legislation Act), Official Gazette of Romania, No. 1154 (2004); https://legislatie.just.ro/
Public/DetaliiDocumentAfis/224247;
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the mayors and the president of the county council are called dispositions,
and those adopted by the local and county councils are called decisions.
According to Article 197 (para. 1) of the Administrative Code, both categories
of documents are communicated to the prefect in no more than 10 working
days from the date of issuance or adoption.

The problems that have been raised in the specialized literature on the subject
matter of administrative guardianship are primarily related to the scope
of administrative acts/decision that can be challenged in administrative
litigation proceedings. Article 2 (para. 1 c) of the Administrative Legislation
Act (Law no. 554/2004) defines the administrative act as “a unilateral act
issued by a public authority for specific individual or regulatory purposes,
in order to enforce or ensure the enforcement of the law, which gives rise to,
modifies or extinguishes legal relations”; for the purposes of this Law, the
contracts concluded by public authorities whose object is the valuation of
public property, the performance of public interest works, the provision of
public services, and public procurements shall be on par with administrative
acts (i.e. having the same legal effect); other categories of administrative
contracts can also be provided for by special laws (Article 2 para. 1c' AL Act).

In addition, Article 52 of the Constitution, regarding the right of a person
injured by a public authority, envisages that the injured person is entitled to
obtain the recognition of the claimed right or legitimate interest violated by
an administrative act or by non-resolution of a request within a prescribed
time limit, and seek annulment of the act and reparation of the damage. Article
1(1) of the Administrative Legislation Act (Law no. 554/2004) envisages that
the aggrieved party may file a claim with the Administrative Litigation Court,
seeking recognition of the claimed right or legitimate interest, recognition of
the contested act/action and reparation of the sustained damage caused by a
public authority’s failure to resolve the issue within the timeframe provided
by law. Article 2 (para.1h) of the Administrative Legislation Act (Law no.
554/2004) specifies that failure to resolve a request within the legal term
occurs if the authority does not respond to the claim within a period of 30
days from the submission date; Article 2 (§ 1 i) of this Act defines unjustified
refusal to respond to a request, or to enforce a favourably resolved petition,
as the explicit statement of the authority’s will (driven by excess of power)
not to resolve a petition.

Although Law no. 554/2004 has put administrative contracts on par
with administrative acts, the prefect may carry out the administrative
guardianship control only on typical administrative acts. The subject
matter of the administrative acts that can be the object of the administrative
guardianship control has been widely debated in the literature. This issue has
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also been considered in the judicial practice of the High Court of Cassation
and Justice, and in the jurisprudence of the Constitutional Court of Romania.

By Decisionno. 1353 of 10 December 2008, the Constitutional Courtruled that
the text of Article 123 (§ 5) of the Constitution does not regulate limitations
or conditions regarding the issue or adoption of administrative acts, which,
at first sight, could lead to the erroneous conclusion that it is irrelevant in
terms of analyzing the possibility of exercising control of administrative
guardianship by the prefect, in terms of contesting the act in administrative
litigation. This interpretation cannot be considered correct as it does not
take into account the reference of Article 123 (§ 5) of the Constitution to the
institutions of administrative litigation and administrative guardianship,
nor the connection with the provisions of the Administrative Legislation
Act (Law no. 554/2004) and Law no. 340/2004 regarding the prefect and
the institution of the prefect.! The provisions only cover the administrative
acts of the local public authorities because they are issued under the regime
of public power. As stated in the CC Decision, “recognizing the possibility of
the prefect to challenge (in court) the acts other than administrative ones
would lead to his violation of the constitutional principle of local autonomy”.
Thus, the prefect’s interference in private law acts is considered unacceptable.
As an obvious consequence, the object of the administrative guardianship
control exercised by the prefect before the administrative litigation courts
will include the possibility of challenging only the administrative acts issued
by the local public authorities, “and not of other acts of civil law, commercial
law or labor law, subject to the censure of the courts with competence in the
respective matters”. Within the Decision no. 1353, the Constitutional Court of
Romania also shows that the competent court has a discretionary authority
to assess the nature of an administrative act rather than of an act issued or
adopted by local public authorities. In a subsequent Decision no. 4822 of 12
April 2011, the Constitutional Court assessed that the court of law has the
authority “to analyze whether the scope of administrative guardianship
control includes documents other than administrative acts issued by local
public administration authorities, such as documents issued within civil,
contractual or labor law relations, given that such an analysis represents a
matter of interpretation and application of the law”.

In Decision no. 11 of 11 May 2015,"*the High Court of Cassation and Justice
ruled on “the cancellation of an order issued by the mayor, by which the

1 Constitutional Court Decision 1353/2008 of 10 Dec. 2008, Official Gazette of Romania,
No. 884 /2008.

"This law was repealed and replaced by the Administrative Code (2019).
2 Constitutional Court Decision n0.482/2011, Official Gazette of Romania, No. 473/2011.

13Supreme Court of Cassation and Justice Decision no. 11/2015. Official Gazette of Romania,
No.501/2015.
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disciplinary sanction of warning was applied (on the basis of Article 248
(para.1a) of the Labor Code) to a person employed by means of an individual
employment contract to work in the specialized body within mayor’s
office”. The High Court of Cassation and Justice expressly showed that
“in the interpretation of the provisions of Article 3 of the Administrative
Litigation Act (no. 554/2004, with subsequent amendments and additions),
in conjunction with the provisions of Article 63 (§ 5 €) and Article 115 (§
2) of the Local Public Administration Act (Law no. 215/2001, republished,
with subsequent amendments and additions), and the provisions of Article
19 (§1 a) and e) of the Law no. 340/2004 on the prefect and the institution
of the prefect (republished, with subsequent amendments and additions),
and the provisions of Article 123 (§ 5) of the Constitution, the prefect is
granted the right to challenge before the administrative litigation court the
administrative acts issued by the local public administration authorities,
within the meaning of Article 2 (§ 1 c) of the Administrative Litigation Act
(Law no. 554/2004, with subsequent amendments and additions)”.

On the date of when this Decision was pronounced, Article 5 (§1 c) of
the Administrative Litigation Act (Law no. 554/2004) provided that the
administrative act is “a unilateral act of an individual or normative nature
issued by a public authority, under public power, in order to enforce or ensure
the enforcement of the law, which gives rise to, modifies or extinguishes
legal relations; for the purposes of this law, contracts concluded by public
authorities whose object is the valuation of public property, the performance
of works of public interest, the provision of public services, and public
procurement shall be on par with administrative acts; other categories
of administrative contracts subject to the jurisdiction of administrative
litigation courts can be provided by special laws”.

However, the Decision (of 11 May 2015) of the High Court of Cassation and
Justice did not specifically refer to administrative contracts or others having
an equal status as administrative acts; thus, this category was not included
in the scope of acts that can be the subject of administrative guardianship
control exercised by the prefect. On the other hand, administrative contracts
are “concluded” (not “issued”); so, they are not limited to the acts provided for
in Article 3 of the Administrative Litigation Act (Law no. 554/2004). Hence,
we may refer to the doctrinal opinion that the prefect cannot formulate an
action to request the cancellation of an administrative contract but only
the annulment of the administrative acts which “were issued, adopted
or concluded by the local and county public administration authorities”
(Marin, 2020: 55-59). So, as shown in the specialized literature (Puie, 2018:
8), this control does not cover the administrative acts which are given the
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same legal status as the unilateral administrative act (unjustified refusal
to resolve a request and failure to resolve a request within the legal term).
As mentioned before, the Administrative Litigation Act (Law no. 554/2004)
refers to administrative contracts as envisaged in Article 2 (§ 1 ¢'), which
are included in the category of acts which are given the same legal status as
the unilateral administrative acts; despite this fact, for the reasons pointed
out before, they cannot be challenged by the prefect in the guardianship
control procedure.

Currently, there is no legal provision (either in Article 200 and Article 255 of
the Administrative Code, or in Article 123 § 5 of the Romanian Constitution)
that refers to subjecting the acts issued by the president of the county
council to legality verification by the prefect. Thus, the legislation de lege
ferenda should expressly prescribe that the acts issued by the county council
president shall be subjected to the prefect’s guardianship control. On the
other hand. there is a legal inconsistency in the Administrative Code, as it
does not designate the office of the county council president as part of the
local public administration (in Article 3 AC) but this office is included among
the local elected officials (Article 5f) AC).

2.4.4. Guidance duties

Guidance duties are a new category of attributions granted to the prefectin
Romanian legislation. They were previously performed by the president of
the county council, not by the prefect. Under the legal provisions currently in
force, in exercising the vested powers, the prefect: a) receives the guidance
requests sent by the local public authorities regarding the application of the
legal norms within the sphere of his competence and, as needed, consults
the other authorities of the central public administration in order to issue a
point of view; b) issue points of view acting on requests for guidance received
from local publicadministration authorities; and c) communicates the issued
points of view to the applicant (Article 256 AC). The point of view issued by
the prefect has the legal nature of an administrative operation because it
“does not produce legal effects by itself and cannot be the subject of a direct
action in the administrative litigation courts” (Mata, 2019: 65).

2.4.5. Duties in the field of emergency situations

The county committees for emergency situations are established in
accordance with the provisions of Article 11 (para.1l) of the Emergency
Ordinance of the Government no. 21/2004 regarding the National Emergency
Management System approved by amendments and supplements to Law
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no. 15/2005.1* They are headed by the prefect. Under Article 7 (para.2) of
the Emergency Ordinance of the Government no. 21/2004, “committees
for emergency situations are inter-institutional bodies with a decision-
making role in the management of emergency situations, their decisions
being binding for their recipients”. The powers of these bodies are provided
in Article 22 of the Emergency Ordinance of the Government no. 21/2004,
including the authorities: to inform the National Committee (through the
General Inspectorate) about the conditions potentially generating emergency
situations and the imminence of threat; to evaluate the emergency situations
produced in the administrative-territorial units, establish specific measures
and actions for their management and pursue their fulfilment; to analyze
and approve the county plans for ensuring human, material and financial
resources necessary to manage emergency situations; to inform the
National Committee and the county council about the performed activity,
and to perform other duties and tasks established by law or by the National
Committee. Acting in the capacity of the president of the County Committee
for Emergency Situations, the prefect has the authority to order the necessary
prevention and management measures (Article 257 para.la) AC).

On the other hand, the prefect is also head of civil protection unit at the local
level. According to Article 1 of the Civil Protection Act (Law no. 481/2004)",
civil protection is “a component of the national security system and
represents an integrated set of specific activities, organizational, technical,
operative, humanitarian and public information measures and tasks, planned,
organized and carried out in accordance with this law, in order to prevent
and reduce the risks of disasters, to protect the population, goods and the
environment against the negative effects of emergency situations, armed
conflicts, to take action to remove their consequences, and to ensure the
necessary conditions for the survival of the affected persons”. In order to
ensure relevant conditions for these activities, the prefect is entitled to use
the funds specially allocated from the state budget and the logistic base for
intervention in crisis situations. He also has to ensure relevant resources for
interventions and other activities necessary to restore the normal situation
at the local level (Article 275 para. 2b) and c¢) AC). Article 26 of the Civil
Protection Act (Law no. 481/2004), enlists other attributions of the prefect,
which inter alia include the authority to approve operational and training

“Emergency Ordinance of the Governmentno. 21/2004 regarding the National Emergency
Management System (approved by amendments to Law no. 15/2005, Official Gazette no.
190/2005 (of 7 March 2005).

15 Law no. 481/2004 on civil protection (the Civil Protection Act), Official Gazette of
Romania, No. 1.094/2004.
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civil protection plans, to plan drills and other activities at the level of the
administrative-territorial unit, and to order the state of alert.

In case there is a need to adopt urgent measures to manage the crisis or
emergency situations at the local level, the prefect may also request the
mayor or the president of the county council (or the mayor general of the
municipality of Bucharest) to convene an extraordinary meeting of the county
council, the General Council of the Municipality of Bucharest or the local
council. If the state of alert has been declared, he may request an urgent
meeting. In emergency or crisis situations, the military authorities and the
structural units of the Ministry of Internal Affairs are legally obliged to
inform the prefect about any problem that endangers or affects the safety of
the population, goods, values and the environment, and to provide support
in resolving it (Article 257 § 2-4 AC).

2.4.6. Other attributions

In addition to the previous attributions, the Administrative Code envisages
other duties which the prefect may perform upon request and within the
scope of his competences, such as: to support the local public administration
authorities in realizing the priorities of territorial economic development;
to supportactions carried out by deconcentrated public services or by local
public administration authorities in the field of European affairs; to decide
on establishing cooperation or association with similar institutions in the
country or abroad, in order to increase the degree of professionalization of
the prefect’s institution (Article 258 § 1 a-c) AC). The staff of the prefect’s
institution consists of civil servants, civil servants with a special status and
contract staff.

The prefect’s duties may also be found in the content of special laws in the
field of organizing and conducting local, parliamentary and presidential
elections, elections for Romanian members in the European Parliament, and
local and national referenda (Article 258 § 1d) AC). For example, Article 45
of the Act on the election of local public administration authorities (Law no.
115/2015)' provides that “the number of councillors for local councils and for
county councils is the one established by order of the prefect, according to the
provisions of Law no. 215/2001, republished, with subsequent amendments
and additions”.

The prefect is also required to ensure relevant conditions for the activity

of community public services in charge of issuing and recording simple
passports, driving permit regime and vehicle registration, as well as apostilles

16 Law no. 115/2015 - Act on the election of the authorities of the local public
administration,Official Gazette of Romania, No. 349/2015.
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for official administrative documents. The prefect may also have other
attributions and tasks conferred by law or established by the Government
(Article 258 § 1 e) and f) AC).

2.5. The relations of the prefect with other authorities and public
institutions

Compared to the previous legislation, this aspect is treated as a novelty
(Vedinas, 2021: 281) envisaged in Articles 261-264 of the Administrative Code
(2019). It is important to underline that, in terms of the prefect’s relations
with the local public administration authorities, there are no subordination
relations between the prefects and the local councils, mayors, county councils
and presidents of the county councils, but only collaboration relations (Article
261 AC). This stems from the fact that local public administration authorities
operate on the basis of the principles of decentralization and local autonomy.
However, there are certain situations in which the prefect has certain legal
powers related to the performance of the activities of the local public
administration authorities. One of these situations refers to the prefect’s
authority to convene the meeting regarding the establishment ceremony of
the local councils in the county in which he was appointed, a meeting in which
the prefect, sub-prefect or another representative of the prefect’s institution
must participate, in accordance with Article 116 of the Administrative Code
(AC). Next, under Article 159 AC, in case of the measure of preventive arrest
or the measure of house arrest against the mayor has been provided by the
court under the Criminal Procedure Code (Law no. 135/2010), the prefect will
issue an order on the suspension of the mayor’s mandate, within a period of
48 hours from receiving the communication by the court on the disposition
of a preventive custodial measure (Article 159 § 2 AC).

Under Article 262 AC, the prefect may also request documentation, data
and information from competent public institutions, deconcentrated public
services of ministries and other bodies of the central public administration,
local public administration authorities from the respective county or from
the municipality of Bucharest, which should be provided expediently and
free of charge. After the control performed by the prefect’s institution or a
written and motivated notification of an authorized authority or institution,
the prefect may also notify the disciplinary committee when he considers that
the general secretary of an administrative-territorial unit/subdivision has
committed an act which constitutes a disciplinary offence while performing
his duties (Article 262 § 1 and § 2 AC). Prefects are also obliged to draw up
and update the list of local elected officials with their attributions at the level
of each administrative-territorial unit/subdivision; the list is communicated
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to the Ministry of public administration and the Ministry of internal affairs
(Article 263 AC).

2.6. The Prefect’s Entitlements: individual rights and duties of the prefect

Under the Romanian Constitution and laws, the institution of the prefect
is organized and operates under the prefect’s leadership, which implies a
number of prerogatives. Thus, in case the appointed prefect does not own a
personal home in the location where the prefect’s office is based, the prefect
is entitled to an appropriate service home, accommodation expenses related
to the official residence, and field-trip expenses (Article 271 AC). Being the
Government representative in the administrative-territorial unit, the prefect
is entitled to military honors during military ceremonies organized in the
county (Article 272 AC).

Article 273 ofthe Administrative Code stipulates some duties and prohibitions.
Thus, the prefect is expressly obliged to inform the management of the
ministry that coordinates the institution of the prefect in advance about
any travel outside the county (Article 273 § 1 AC). This duty may be justified
by the prefect’s role in the county committees for emergency situations and
his availability to make quick decisions in times of crisis. As for prohibitions,
prefects do not have the right to strike, nor can they establish their own trade
union organizations (Article (Article 273 § 2 and § 3 AC).

Another important aspect is related to the incompatibilities and conflict of
interests applicable to the position of the prefect. According to the provisions
of Article 85 (para. 1) of Law no. 161/2003", the function of the prefectis (inter
alia) incompatible with the position of a deputy or a senator, a mayor and a
vice-mayor, a general mayor and a vice-mayor of Bucharest, alocal councillor
or a county councillor. Regarding the conflict of interests, Article 72 of Law
no. 161/2003 provides that the prefect “shall not issue an administrative
act, or conclude a legal act, or take or participate in making a decision in the
exercise of the public function of authority which would result in producing
a material benefit for himself, for his spouse or first-degree relatives”. The
commission of such an act will constitute a disciplinary offense and will be
sanctioned accordingly (Article 73 of Law no. 161/2003).

2.7. Acts issued by the prefect and liability

The Administrative Code prescribes that the administrative acts issued by
the prefect in performing his duties are called orders, which may be of a

7Law no. 161/2003 - Act on certain measures to ensure transparency in the public
administration, public/civil services and business environment, and prevention and
sanctioning of corruption, Official Gazette of Romania, No. 279/2003.

170



M. Dociu | cTp. 155-176

normative or individual nature (Article 275 § 1 AC). These orders are issued
after consultations with the heads of the decentralized public services and
other central administration bodies at the local level (Article 275 § 2 AC), and
they are countersigned by the general secretary of the prefect’s office. The
differentiation between these types of order is important in terms of time
limits, i.e. the date from which they take legal effects. Thus, normative orders
are enforceable from the date of their publication; individual orders are
enforceable from the date of their communication to the interested persons
(Article 275 § 4 and § 5 AC).

According to Article 276 of the Administrative Code, the prefect has legal
responsibility in performing the activities within the scope of his office.
Thus, the prefect may be held liable on the grounds of administrative, civil
or criminal liability.

3. Conclusion

The institution of the prefect is a very important office in the public
administration in Romania. Being the representative of the Government
and the central administration at the local level, the prefect is a link between
the Government and the citizens. As such, the prefect has a fundamental
role in bringing the social, economic and cultural events at the local level
to the attention of the central authorities. This office is closely related to
the principle of deconcentration, as the prefect has to ensure the effective
operation of the deconcentrated public services of the ministries and other
bodies of the central public administration in the administrative-territorial
units. Finally, having the legal authority to verify the legality of acts issued
or adopted by local public administration authorities, as well as the authority
to challenge the unlawful acts in administrative dispute proceedings, the
prefectis the guarantor of the local authorities’ compliance with the principle
of legality.
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Dr Maria-Ariana Dociu,

Acucmenm ca dokmopamom,

IIpasHu ¢pakyamem, YHusepsumem y Opadeu,
Peny6.auka PymyHuja

HHCTHTYLHJA IPE®EKTA Y CHCTEMY JABHE YIIPABE PYMYHHJE

Pe3ume

Yaau 5 6) pymyHckoe 3aKkoHUKA 0 aOMUHUCMPAYUju cadpicu 3aKOHCKY dedu-
HUYUjy nojma jagHe ynpase, koja obyxeama ,,cee akmugHoCmMu Koje ce chpogode
0p2aHU jagHe s1acmu y Yu./by Op2aHU308arsd U3BPUWEHA U KOHKPEMHO2 U38p-
werba 3aKOHA U NPYHcarbd jagHUX ycayaa padu 3a0080./betbd jagHoz uHmepeca”.
JasHa ynpasa ce desnu Ha yeHMpaJ/Hy jagHy ynpasy u J0KAJHY jagHy ynpasy,
y 3as8ucHocmu o0 npupode jagHoz2 UHmMepecd, Koju Moxce 6umu HayuoHA1HU/
onwmu uu J0KAa/HU. /lesamHocm op2aHd jagHe ynpage no4usd Hd yCmagHUM
U 3aKOHCKUM npuHyunuma. llpuHyunu Ha Kojuma ce 3acHU8d J0KA/IHA jagHa
ynpasa npedsubeHu cy Yemasom PymyHuje (u1.120), a mo cy: npuHyun deyex-
mpaJausayuje, N(pUHYUnN J0KA/AHe dymoHoMUje, Ka0 U NPUHYun deKkoHyeHmpa-
yuje jagHux cayxHcou.

Hucmumyyuja npegpekma y cucmemy jagHe ynpase y PymyHuju je ycko noge-
3aHa ca npuHyunom dekoHyeHmpayuje. [lpeghekm (HaueaHuk okpyaa) je nped-
cmasHuk dpacase koju npedcmas.sba Baady u yenmpaany admunucmpayujy Ha
HUB0Y A0MUHUCMPAMUBHO-mMepumopujaaHux jeduHuya. Y ckaady ca odpedbama
uaaHa 123 (cmas 2 u 5) Yemaea PymyHuje, kao u y uaaua 249 (cmas 1, 2 u 4)
3akoHuka o adMuHucmpayuju, npedoekm 06as.,/6a mpu pazaudume aau nodjeo-
Hako saxcHe pyHKyUje. [Ipea ce 00HOCU HA YurseHUYY da je npehekm npedcmas-
HUk Bsade Ha sokasiHOM HUBOY. /[py2a ce ocHOcu ce Ha obase3y npeekma da
o6e36edu Ke8aaUmMemHo pykosohere u yHKYUuOHUCare 0eKOHYEeHMPUCAHUX
JasHUXx cayxicbu MuHUCMapcmasa u dpy2ux op2aHa YyeHmpaJiHe jagHe ynpase
Y adMuHUCMpamueHo-mepumopujaiHoj jedunuyu. Tpeha ¢pyHyuja onuvena je
Yy osaauwhery da nposepasa 3aKOHUMOCM YyNpABHUX akama op2aHa J0KaaHe
ynpase, kao u npagy 0a akme JI0Ka/IHUX 0p2aHa ocnopu nped ynpasHuM cydo-
sumay cay4ajy kada cmampa 0a cy He3aKOHUMU.

Osaj pad uma 3a yuss da udeHmugukyje yca08e 3a uMeHosarse npedpekma, npu-
Kaoice u aHau3upa dyxcHocmu npedpekmay pyMyHCKOM AOMUHUCMPAMUBHOM
cucmemy, ykasice Ha 00Hoce uamehy npedhekma u dpyaux opeaHa esaacmu u jas-
HUX UHCmumyuyuja, u npedcmasu npaea u o6asese npeghekma, ca Kao u 0b6uKe
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He208e 3aKoHCKe 002080pHOCMU. Y damom KoHmekcmy, aymop he makohe
dopmyaucamu npedsoee de lege ferenda.

KmyuHe peuu: dekoHyenmpayuja, ynpagHu akm, hpedcmasHuk Baade, ynpasHo
cmapamesbcmeo, 3aKOHUMoCm, ynpasHu chop, jasHa cAyxc6a, jagHu uHmepec,
npunucu, npasa, o6asese, 002080pHOCM.
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JAp Hamawa Pajuh,1 UDK: 323.172:342.52(450:497.11)
Acucmenm ca dokmopamom,

IIpasHu pakyamem, Ynueepsumem y Hogom Cady,

Peny6auka Cp6uja

IIOCEBHOCTH AELEHTPAJ/IN3ALHJE BJIACTH Y HTAJIHJU H
CPBHJHU: PETHOHAJIHH HHBO?

Ancmpakm: Y pady ce aHaau3upajy acumempu4Hocmu Koje nocmoje y
nozsedy ycmagHonpasHoza cmamyca pe2uoHa y maauju u aymoHoMHUX
nokpajuxay Cpbuju kao u 06uma ruxoee noaumuyke U UHAHcUjcke ay-
moHoMmuje. Peayaimamu aHause nokasyjy 0a umaaujaHcku pe2uoHa/Hu
cucmem Kapakmepuue CHAXCHA ACUMeMpPUYHOCM U 0d OHA Ce Y HEKUM
cayvajesuma 080CMpYKo u3paxcasa, Kako y ooHocuma usmehy dea muna
peauoHa (m38. cneyujaiHux u 06U4HUX pe2uoHa) mako U yHymap ceake
0d o8ux kamezopuja nocebHo. Acumempu4HOCm NOCMOoju Uy yCmasHo-
NpasHoM Nno10xcajy aymoHomMHux nokpajuma y Cpbuju, y3 oepady da ce
OHe caMo y YCA08HOM OOHOCHO WUpeM CMUCAY MO2Yy nocmMampamu y
KOHmMeKcmy pe2uoHa/IH02 HU80A 8/14cmu Kakas nocmoju y Umaauju.
H3mehy ycmasHonpasHoz no/10xcaja pe2uoHa y Umaauju u aymoHOMHUX
nokpajuxay Cpbuju nocmoju keaaumamueHa pas3Aukd. YemasHa npakcd,
Mehymunm, nokasyje usgecHe cauyHocmu. Y o6a ycmasHa cucmemda no-
cmoje nomewkohe y mymaversy u umnjiemMeHmayuju ycmasHoe okeupda
Kojum ce 2apaHmyje aymoHOMUjd 08UX eHmumemda.

KmyuHe peuu: ycmas, deyeHmpaausayuja, acumempuja, pe2uoHu, ay-
MOHOMHe NOKpajuHe.

1.¥YBog

[Iponec pernonasuzainuje je eHOMEH KOjH 3a0KYIJ/ba MaXKHy CaBpeMeHe
yCTaBHOTIpAaBHe MUCJIU U TO He 6e3 pasJiora. To je mpocel KojuMm ce nocre-
MeHO MeHa 0/ITHOCHO YMEeKIIIaBa JIPXKaBHO ypehewe YHUTApHUX JpKaBa. Peu

n.rajic@pf.uns.ac.rs

2Paji je noJ MCTUM Ha3UBOM, Y BU/1Y yCMEHOT CAOMNIITEHa, 610 U3JI0KeH Ha MehyHapoAHOj
Hay4yHOj KoHbepeHLUjH ,[Ipaso u dpywmeere spedHocmu” oapxaHoj 21.u 22. anpusa 2023.
roauHe Ha [IpaBHOM QakyaTeTy YHUBep3uTeTa y Huy.
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je, MPaKTU4HO, O NMPOLEeCY JelleHTpan3aluje ApKaBHe BJIACTH Y CMUCTY
HIMpera MoJIMTUYKe, //MUHUCTPATUBHE U QUHAHCHjCKe Ay TOHHUMHU]e T3B.
CpeAmer HUBOA BJIaCTH, CMEIITEHOT U3Mehy [eHTPaJIHOT U JIOKAJTHOT HUBOA.
Y ocHoBHU npoleca peruoHa/In3alyje je, Ipe CBera, NuTamwe KU PUHE U3BOP-
HUX Ha/IJIEXKHOCTU OBOT HUBOA BJIACTH.

Y HOBM]O] ycTaBHONIPABHOj TEOPUjU NIOCTOJU CATTIACHOCT O TOME Jla peruo-
HaJIHa Jip>KaBa He Npe/iCTaBJ/ba nocebaH 06K Jip>KaBHOT ypehewa. Unak,
pernoHaJMu3My ce npu/aje 3Ha4ajHO MECTO y CABpEMEHUM CTyAujama dejie-
paJsin3Ma, 360T KOHIIeNIMjCKOT 0JiHOCA KOjU OCTOojU u3Meby dpeiepainsma,
denepanuje, pernoHaansma U TepuTopujaaHoctu (Burgess, 2013: 197).
Y HajonuTHjeM CMUCJY, peTMOHaJIHaA Jip:KaBa 61 ce MOTJia ONKCATH Kao
npeJia3HU 0OJIMK yHUTApHe Ka deJiepasiHOj p>KaBy, Koju je npaheH cHax-
HUM IIpOLecoM JielleHTpan3alnuje BjaacTy. OBaj IpolLec je cJiM4aH NpoLecy
JleBOJIyLiMje KOjU je y ITocJieJlbUX HEKOJIMKO JlelleHHja CKOPO ¥ IOTIYHOCTH
MOTHUCHYO arperaiujy Kao MojieJ cTBapamwa ¢esepanuja (Stankovi¢, 2020:
86-88). CTora ce T3B. peruoHaJ/iHe ip>KaBe C IPaBOM y TEOPUjU 03HAUYABA]Y
kao ,denepauuje y creapamwy” (Palermo, 2009:12).

Wako je pervnoHasnsaM, y CMUCJy IOCTYIIHe pa3rpa/itbe YHUTApHOT ypehema
BJIACTH, IPOLleC HOBUjer AaTyMa, Tpeba 6UTH onlpe3aH y oBJayewhy jaCHUX
Y UCKJ/bYYMBHUX I'PaHHULA KaJia je pey 0 oApehrBamwy cTelleHa ay TOHOMHUje
CaMUX peruoHa Kao cy6Ap:kaBHUX eHTHUTeTa. [lo npaBuJy, CTeNeH bUXOBe
ayTOHOMHje je HUKU Y OZHOCY Ha CTelleH ayTOHOMHUje KOjUMa PaCIoJIaxy
denepasine jesunule. MehyTuM, KoMmnapaTHBHA Npakca MoKa3yje U 3Ha-
YajHe M3y3eTKe — Ha IpuMep, ayTOHOMHe 3ajeaHune y lllnanuju Kao u
HEKH 0J1 peruoHa y Wtanuju pacnosaxy JajieKo LKUPUM OBJallhewbruMa
Hero cy6/p>KaBHU eHTUTeTH Y MekcuKy, BeHenyenu, Pycuju, Ayctpuju u ap.
(Palermo, Kossler, 2017:50-51). 360r Tora ce CTBapHHU CTeleH ay TOHOMHUje
pervoHa Moxe carjieZlaTi CaMoO Y KOHTeCTYy YCTaBHOIOJIUTUYKOT CUCTEeMa
cBake Jp:xaBe noce6Ho. lllTa Buille, U caM 06JIMK p>KaBHOT ypehewa Moxe
OCTaTH HeyXBaT/bHB aKO Ce y 063Up y3Me HOPMAaTUBHU OKBHD U yCTaBHA
CTBApHOCT, WITO je c/1yy4aj ca lllnanujoM Kojy noje IUMHU TeOpeTUYapHu O3Haya-
Bajy TepMHUHOM ,lipepyiueHa” deaepanuja (,federation in disguise”) (Moreno,
2007: 87-107, naBegeHo npema: Palermo, Kossler 2017:53).

WTanvjaHcku pervoHaau3aM npejcTaB/ba YyHUKaTaH MoJies ypehemwa Biia-
CTH Y KOMIIApaTHUBHO] YCTAaBHOCTH, Npe CBera 3axBaJbyjyhu merosoj acu-
METPUYHOCTH. Y TOM CMUCJIY, U3/IBajalbe OCHOBHUX KapaKTepUCTHUKA UTa-
JINjJAaHCKOT YCTABHOT CUCTEMA, KA0 U CielldPUIHUX 06/IMKA ACUMETPHUYHOCTHU
KOjU ra KapaKTepHUIly, IpeAcTaB/ba OCHOBHU LUJb UCTpaXKHUBawka. AHa/IU3a
he 06yxBaTHUTH U NpobJjieMcKa MecTa Koja paTe caM Ipolec peruoHasau-
3auuje. OCHOBHe KapaKTepUCTHKe YCTAaBHONPABHOT M0JI0Xaja peruoHa y
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WUtanuju he, moToM, 6UTH aHAJIM3UPaAHEe Yy KOHTEKCTY YCTaBHONPAaBHOT 110JI0-
»Kaja ay TOHOMHUX NokpajuHa y Cpouju. [loce6aH akieHaT he 6UTH CTaBJ/beH
Ha M0CeGHOCT yCTAaBHOIMPABHOI CTATyCa KAa0 U Ha IWUPUHY MOJUTHUYKE U
¢duHaHCHUjCKe ayTOHOMU]je OBUX eHTUTETA, TO he 6UTH ncnipaheHo U Y
CcaMoj CTPYKTYpH pajsia. AyTOHOMHe MoKpajuHe y CpOUju He pacrosaxy
3aKOHO/IaBHOM BJiallhy, na ce ctora camMo y yCJIOBHOM (LIMpeM) CMUCTY
MOT'y IOCMaTpaTH Y KOHTEKCTY peruoOHaJ/JIHOT HUBOA BJIACTHU. Y TOM CMUCJIY,
y UCTpaKUBay Ce [10J1a3U O/ IPeTIIOCTaBKe [jJa OCHOBHU eJIeMEeHTH YCTaB-
HOIIPABHOT 110J103Kaja perMoHa y Ta/iuju 1 ay TOHOMHUX NIoKpajuHa y Cpbuju
y KBAHTUTATHBHOM CMUCJIy HACY Y IOTHYHOCTH yIIOPEAUBH, aJy a Npo-
6/1eMU y HAUUHY peaJik3aliyje yCTaBHOT KOHLENTa ay TOHOMUje OBUX EHTHU-
TeTa MoKa3yjy oaroBapajyhe cJiM4HOCTH.

2. IMoce6HoOCT Ap:xxaBHOT ypehemwa UTauje

TpagunuonasiHa nojesa Apapa Ha deJiepasiHe U YHUTapHe y ,06poj MepHr
je noMmyheHa 1ojaBoM pa3JIMYUTUX 00JIMKAa TEPUTOPUjaIHEe OpraHU3allje
BJsiacTu (Weber, 2019:177). lpyruM peuuMa, y JlaHallllbe BpEMe He [10CToje
jaCHU KpUTEpUjyMH pa3rpaHuyueha YHUTAPHUX U deJlepaiHUX ApKaBa
(Stankovi¢, 2020:67). OTyaa HUje YBeK jeJHOCTAaBHO OoNpeJe/IUTH 006JIUK
Jp>KaBHOT ypehema KOHKPETHE ip>KaBe, HAPOUUTO KaJia ce ¥ 063Up y3Mme
YCTaBHU TEKCT aJIM U yCTaBHA CTBAPHOCT (0AHOCHO HAYMH Ha KOjU ce YCTaBHU
CHUCTEM pa3BHja y MPAKCH), A KOjy ¥ A06p0j MepH 06JIMKY]je MpaKca yCTaB-
HUX CyJIOoBa. Y TOM CMHUCJY, yCTABHO oJipehere AprKaBe Kao ,HeJle/bUBe" y
HEKUM CHCTeMHMa 03Ha4yaBa Kpajiby FPaHULy JelleHTpasru3aluje, UITo je
ciayyaj y @paHIyCKoj, 0JHOCHO peruoHasiM3aliyje, 1To je caydaj y Utaauju
u lllmanuju (Weber, 2019:177, 178).

Y nomahoj u KoMmapaTHUBHO] YCTAaBHONIPABHOj MUCJIU MTasuja ce yecTo
oapebyje kao npuMep pervoHaJiHe Jp:KaBe, IpU 4YeMy YBEK 0CTaje 0TBO-
peHa 3alUTAHOCT Jia JIU Ce 0Baj 06JIMK 3aMCTa MOXe U3/,BOjUTH Kao noce6aH
06JIMK JpkaBHOT ypehewa.® HecyMmbUBO je 1a KaacupuKalLyja ycTaBHOT
cucteMa MTasuje 3ancTa M3Muye KJIaCH4YHOj I0JieJ1M Jip>KaBa Ha YHUTapHe
u ¢penepasne. Ca jefHe cTpaHe, OBa JpKaBa ce y 1,06poj Mepy IpUbJIU-
KuJla dpefiepasiHOM MoJieJly ip>KaBHOT ypehema, yauMajyhu y 063up yctaBHe
npomeHe usBpueHe 1999. u 2001. roguHe Kao U HAYMH Ha KOjU Ce HeH
yCTaBHU CUCTEM pa3BUja y npakcu. PefepaHu MoJe UTIaK He MoXKe GUTH
oapehyjyhu 3a oBy ApkaBy, 6y/1yhu /la y lhbeHOM YCTaBHOM CUCTEMY HeJlo-
CTajy OCHOBHU UHCTPYMEHTU TUIIMYHU 3a dpejiepasHy CTPYKTYpPY BJIACTH —
npeJjcTaB/beHOCT peruoHay CeHaty, (jeAHOM of ZiBa loMa [TapJ/laMeHTa), Kao

30 mpuKasy pas3JIMYMTHUX CXBaTakha KOHIENTa peruoHasiHe JApxKaBe BugeTu: Stankovic,
2020:45-69.
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Y [paBO Ha NapTULMNALUjY y IOCTYNKY poMeHe ycTaBa (Fronisi, 2008:42-
44), mto je noTBpheHo U y npakcu YctaBHor cyaa (oaayka 6p. 365/2007).
Ca gpyre cTpaHe, yCTaBHU CUCTEM OBe AprKaBe CaCBUM CUTYPHO OJCTyna
Y 0/1 KJIACUYHOT MOJieJla YHUTApHE JlelleHTpalnu30BaHe ApxKaBe, 6yayhu
Ja ypebyje nogesy BjacTu npeMa KJ1acU4Hoj ¢peJiepaiHoj MaTpULHY, OTIpe-
Aesbyjyhu nckbyuuBe (Y KOPUCT LieHTpaJiHe BJACTH), KOHKYPeHTHe Kao U
pesujyasiHe HaJJIeXKHOCTH OJJTHOCHO HalJIeXKHOCTH 110 OCTATKY (Y KOPUCT
pervoHasIHOT HUBOA BJIacTH).’ Y Teopuju ce cpehy Mull/bermna Aia HUje ped
0 JlelleHTpaJiu30BaHoj, Beh 0 ,HeleHTpaJJIM30BaHOj" p>XKaBU Y K0joj 1|eH-
TpaJIHU U peruoHaJIHU HUBOA BJIACTH, CarJlaCHO MPaKCH YCTaBHOT Cy/a,
MMajy o6aBesy capajike y 106poj Bepu (Ballin, 2004:503).

[Taxx/prBa aHaJ/M3a YCTaBHUX 0 pesioU 0CTaB/ba JOBOJbHO NIPOCTOPA 3a
3aKJ/by4YaK /ia je pey 0 MHOBAaTHBHOM OOJIMKY BepTHKaJIHe OpraHusaliuje
BJIACTH KOjU KBAJIUTAaTUBHO OZCTYIIA OJf OHOT KOjU ITOCTOjU y KJACUYHO] YHU-
TapHOj Ap>kaBu. To ce, HajIpe, jaCHO BUAY y HAUMHY Ha KOjU je yCTaBOTBOpaLj,
OZipein0 KOMIIO3ULMjy BepTHKaJIHe OpraHu3anyje Baacty. Haume, YcraBoM
je mpomnucaso ja je Peny6suka (Mtanuja) caunmeHa off ONIITHHA, TPOBUH-
LMja, METPOIOJUTCKUX I'PAZl0BA, PETMOHA U Ap>KaBe OJHOCHO JpPKaBHOT
HUBOA BJIACTH. JlakJjie, HAjHUKU HUBO jaBHE BJIACTH (0OHAj KOjH je HajOIMKU
rpahaHuMa) HaBe/leH je HA CAMOM OYETKY Habpajara, a HajBUIIN OJJHOCHO
ApkaBHU (LleHTPpaJIHU) HUBO BJIAaCTHU Ha caMoM Kpajy. [lopehemwa paau, koMm-
[03MuliMja BepTHUKaJIHe OpraHusanuje BJaCcTH je IPeTX04HOM YCTaBHOM
ozpeznbdoM 6usa ypeheHa Tako fay pefociesi Habpajarba [10/1a3u 0J, pervoHa,
HacTaBJ/ba Ce NPOBUMHIIMjaMa U 3aBplliaBa ONIITHHOM (Jp>KaBHU HUBO BJIaCTH

*YcraBHu cyq WTanuje je, npUIMKOM OZJ1y4MBatbha Y KOHKPETHOM CJIy4a]jy, IPUMEHHO
,8E0Ma 'KOH3ep8amusHo cxeamarse gpedepaausma“ (Palermo, 2021:136, f. 2).

SUpeja penepannzma je, vHave, IPUCYTHA Y APYIITBEHOM U MOJIUTHYKOM )KUBOTY MTasuje.
JenaH oz eHUX Hajeehux No6opHUKa 6ua je CeBepHa JIUra, NOJUTHYKA CTPAaHKA yTeMe/beHa
Ha TePUTOPHjaIHOM IPUHLUNY ca IPETEXXHUM 0CJIOHLIEM Ha eKOHOMCKe U UHAYCTpPHjCKe
HWHTepece CEBEPHOT JieJia Aip>kaBe. beHo MOJMUTHYKO Jie/IoBakhe UCIIPOBOLMPAHO je AY60KOM
pa3JIMKOM y eKOMOHCKOM Pa3Bojy Ko0ja MOCTOju MMeDy CeBEPHOT U jyKHOT JieJia p>KaBe U,
nocJjieJUYHO, HAUMHOM Ipepacnojesie pUHAHCHjCKUX CPeJiCTaBa y KOPUCT Make pa3BUjeHUX
nopydja. OBa noJIMTUYKA CTPAHKa je UCTYIMJIa CA HEKOJIMKO PAa3JIMUUTHUX IPELJI0Ta KOjU CY
MIILIY Y TPpaBLy CTBapama KoHdeepaluje, dejepanuje, 3aTUM y TpaBLy IPpUMeHe ITpolieca
JleBOJIyIIMje Kao U KoHIenTa ,puckasHor pegepanusma’. MehyTuM, CBU TU IPESJI03U HUCY
OMJIM yCMepeHH Ka CTBapamy MHCTUTYIIMOHAJIHOT KOHLENTa KOjU yBaXkaBa HHTepece Jip>KaBe
Kao IeJiHe, Beh Ka 3alITUTH eKOHOMCKUX UHTepeca CeBepa, yAPYKEHUX ca IPETHOM O
HBEroBOM OTLeN/bey U He3aBUCHOCTH (Desideri, 2013:181-183, f. 66,67). Jlura (paHuje
CeBepHa Jlura) je y nocjeilbeM NEPUOLY NPOMEHHUIIA CBOje MOJUTHUYKE IPUOPUTETE U Y
MaH0j MepHU 0CTaJjia 3arOBOPHUK UAeje penepannsma (Palermo, 2021:148). Yunu ce, unax,
Jla oBa uJeja, y Behoj uiu Mawb0j MepH, YIOPHO OICTAje Ha MOJUTUYKO] cieHU MTanuje,
IITO NOTBPhHYjy U HeyClellHO OKOHYAaHU NMOCTYNIU NpoMeHe YcTaBa Urtanuje us 2006. u
2016.roguHe.

180



H. Pajuh | cTp. 177-195

je 610 M30CTaBJ/bEH, KA0 U METPONOJIUTCKUX I'PAZOBU KOjU CY, MIPAKTUYHO
HOBHMHA Y YCTABHOj KOMIIO3UIIMjH). YCTaBHOM IPOMEHOM je, laKJjie, HPOLIU-
peHa CTPYKTypa BepTHUKaJIHe OpraHu3aluje BJacTH U IIOTIYHO U3MeHeH
pefocsesy Habpajarwy lbeHHUX CaCTaBHUX JleJI0Ba, LITO yNyhyje Ha 3aK/by4yaK
Jla je 1o cpej HOB IPUHLIMII UHCTUTYLIMOHAJIHOT /Iy paiu3Ma KOjH BUlle
He JlonylLITa u3jeiHaYaBame Peny6smke u ApkaBe (0JHOCHO Jip>KaBHE BJia-
CTH) ¥ KOjU CBUM HHBOUMA BJIACTH ¥ BEPTHUKAJTHOj CTPYKTYpHU, 6apeM Teo-
PUjCKY, foAesbyje jeJHaK UHCTUTYLLMOHAJHUA JUTHUTET U, CalJlaCHO TOMe,
jennaka npaBa u ogrosopHoctu (Cuocolo, 2008:136). Y ToMm cMucay, jeHa-
KOCT CBUX HaBeJIeHUX eJleMeHaTa BUIlle U3pakasa ,u/ejy QyHKIIMOHAJTHUX
‘chepa Hero (xujepapxujcku ypehenux) HuBoa Biactu” (Palermo, 2021:143).
MHOBAaTHUBHOCT y MHCTUTYLJMOHAJHOM JIM3ajHY Ce BU/IU U Y HAYWHY Ha KOjU
je U3BplLlIeHa NoJjeJa BJacTU u3Mehy LieHTpaJiHe BJACTH U pervoHa Kao U
YCTaBHONIPABHOM CTATyCy CAMUX PeruoHa.

CBakako fa ¥ caMa yCTaBHa HadyeJla UMajy BaXKHY YJIOTY Yy pa3yMeBamy
LieJINHE YCTAaBHOT OKBUPA. Y peruoHaJIHOM CUCTeMY UTasivje, K/by4YHY yJI0TyY
MMa yCTaBHO HA4eJIo COJIUJJAPHOCTHU U YIIPABO je OHO TO KOoje My Jiaje noceo6-
HOCT U Jin4HU nevat (Arban, 2021:101). PernoHa/sin3am yTeMeJbeH Ha COJIU-
JlAPHOCTH Ce OTyZa U BUJIM Kao CHaXKHa [IOTIIOpA jeAUHCTBEHOCTH U HeJleJbU-
BocTH Peny6snke (Ronchetti, 2021:40).

WHaue, uzeja ayToHOMUje HUje HOBA y UTAJIMjaHCKOj UcTOpUju. OHa gaTupa
jour uz nepuoja ox X go Xl Beka y kojeM cy 4eTHpU IpUMOpcKe Peny6nke
(Benenuja, Henona, [luca u AMandu) ykrBajie BUCOK CTeNEH MOJUTHYKE
ayToHoMHuje (Cuocolo, 2008:128). [laHac je oBa HU/jieja YUBOPHUIIIHA ¥ Pa3BOjy
YCTaBHOCTH OBe Jip>KaBe, a HAPOYUTO y NIOTJIely pa3yMeBakha MeCcTa U yJiore
peruoHa y HbeHO0j YKYIIHOj YCTAaBHOj apXUTEKTYPHU. Y TOM CMUCJY, aCUMe-
TpHja, KA0 OCHOBHA KapaKTepHUCTUKA UTAJHUjaHCKOTI perHoHaJu3Ma, OMO-
ryhaBa fja ce pa3/IMYMTOCT YKJIONHW U OJP>KU YHYTap 3aje JHUYKOT OKBUPaA
,y TEIIKOj U HUKa/Jl CTabUJ/IHOj ToTpa3u 3a HOBUM b6asaHcoM” (Palermo,
2021:150).

Pa3Boj peruoHasiHe ay TOHOMMUje, HAPOUUTO HENOCPEIHO IIpe U HAKOH JJOHO-
uewa YcraBa us 1948. rogune kpeTao ce (1 kpehe ce) y npaBiy uctuiamwa
N0Ce6HOCTHU N0jeIUHUX [leJI0BA TepUTOpPHje. ACHMETPUYHOCT 3aUCTa NIpeJ-
CTaBJba I0CEOHOCT pervoHaJHOT cUcTeMa MTasuje HeCyMJ/bUBO je jol U3pa-
»KeHHja, aJIi ¥ eBOJIyTUBHHU]ja, HAKOH yCTaBHUX IIPOMeHa U3BpIIeHux 1999.
u 2001. roguHe.

3. AcuMeTpUYHOCT peruoHaausma y Uranmnju

AcCHMeTpPUYHOCT jecTe jeJHa 0/ OCHOBHUX KapaKTepUCTHUKA CaBpeMeHOT
denepasusma. CUMETPHUYHOCT OJHOCHO alCcoJIyTHA jeAHaKoCT desepali-
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HUX jeJUHUIIA O/IJIMKA je aMepUYKOT Moieia peiepasii3aMa Koju ce 3aCHUBA
Ha MeToAy arperanuje. MehyTum, y nocjieJHUX HEKOJIUKO JielleHHja BOAU
ce 030MJbHA pacnpaBa O TOME /ja JIM Ce TAKBAa CUMeTpPHja MOXKe cMaTpaTu
CYIITUHCKOM oAJIuKOM dpefepannsma (Gamper, 2021:17), rto je v IOTUYHO
€ 063MpOM Ha YMHEHULY Jla arperayyja Kao MeTo/ HacTaHKa ¢pesepalnuja
0/laBHO IIpHIIaJia YCTABHO] UCTOPHU]jH.

Hactanak HOBUX delepaliyja y NpeTXOJHUX HEKOJIUKO JielieHuja npaheH
je MeTOZIOM ieBOJIyLiMje. YHUTApHE Ap:KaBe Cy HYKHO TpaHcpopmucasie
CBOje yHYTpallibe ypehemwe y desepasiHo Kao je JUHA HAYMH /12 CBU J1eJI0BU
HeHe TEPUTOPHje OCTAHY HA OKYIYy — OTYZa ce TaKBe dpesiepaliije y Teopuju
Ha3uBajy holding-together federationse (Palermo, Kossler, 2017:43). YnpaBo
Ta CJ0KEHOCT U JJUHAMUYHOCT OJlHOCA KOjU IpaTe npouece dpesepaiunia-
I[Mje U perMoHa/M3alUje ajy 3a NIpaBo TeopeTHYapuMa Jila acCUMeTpUuy-
HOCT, y HOpMaTUBHOM (yCTaBHONPABHOM) CMUCJY, AeQUHUIIY KAO , MOJEPHO
cpedcmeo y cyouasarsy ca cneyu@duyHuM npobaemuma cneyudu4Hux denoea
mepumopuje“ (Palermo, 2009:13). [lopes Tora, acHMeTPUYHOCT MOXe OUTH
KapaKTepUCTHKA U YHUTAPHUX Jip>KaBa, OHUX ¥ KOjUMa jeJlaH J1e0 HbUX0Be
TepPUTOPHje Y>KUBA MocebaH CTATYC.

PervoHasinu cucteM Utanuyje je cieniduyaH 1o ToMe LITO je YUTABA TEPU-
TOpHja OBe Ap>KaBe U3/ie/beHa Ha LIMpe TepUTOpHjaJIHe LieJIMHe, OLHOCHO
pervoHe, Koje y>KHBajy oZiroBapajyhu cTemneH MoJIMTHYKE, HHCTUTYIUO-
HaJiHe U PUHAHCHjCKe ay TOHOMHje. ACUMEeTPHUYHOCT OBOT CUCTeMa NOCe6HO
je U3pakeHa y morjiely yCTaBHOINPABHOT CTAaTyca perdoHa; oBjalhema;
drHaHCHjCKe ay TOHOMU]€E; CUCTeMa MHCTUTYIIMja U Haj3a, [0 MU Tamky KBa-
JIUTeTa OJHOCA KOjU perMoHaJIHU HUBO pa3BHja ca ApyrUM HUBOMMaA BJia-
ctu (Palermo, 2021:136). 3a moTpe6e oBOT pajia U3/IBOjuheMo mpBe TPH 0O/
NpeTX0JHO HaBeJeHUX.

3.1. YemasHonpagHu cmamyc pe2uoHa

YctaB Utanuje u3 1948. roaune cnenuduyat je no TOMe LITO NpeACcTaB/ba
,AHOBAaTUBHU eKCIIEPUMEHT ca peruoHasuszanujom” (Palermo, 2021:138).
IbuMe je, napakTU4HO, YBe/leH HOBY, perMOHaJIHU HUBO BJIACTH, Ca MPEXKOM
pervuoHa pas/JIMYUTOr YCTAaBHONPABHOT CTATYyCa, IUTO NpeAcTaB/ba NPBY Y
HHU3Y aCUMETPUYHOCTU KOje KapaKTepullly perdoHa/Hu cucteM Uranuje.
Hawmepa ycTaBoTBOpIa Aa 10je JUHUM perMOHUMa A0/e I oce6aH yCTaBHO-
NpaBHU CTATyC MHCIMPUCAHA je aHckoM yctaBHouhy (D’Atena, 2013:4).

Haume, TepuTOpuja oBe ip:KkaBe je oJie/beHa Ha ABaeCeT peruoHa o/ KOjux
neT UMajy nocebaH ycTaBHONPaBHU CTaTyC (LaJ/be y TEKCTY: CIelUjaJTHU
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peruvonu).® [Topexa Cunuiuje v CapiMHUje, Ka0 OCTPBCKUX, CTATYC CIEIUjaJI-
HUX pervoHa umajy ®pyau - Benenuja Hynuja, Tpenturo - Anto Anube/
Jy>xuu Tupou kao u Basie g AocTa, permoHU CMEIITEHH Y aJIIICKOM T10jacy y
KOjUMa >XMBe NPUIaJHUIM HallMOHAJHUX MamwuHa. [locsenma 1Ba HaBe-
JleHa pervuoHa Cy /BOje3uyHa U y bHMa Cy, IopeJ; UTaJUjaHCKOT, ¥ CIAyX-
0eHoj yroTpe6u joinr 1 HeMadkH (TpeHTHHO - Anto Anube/]y»xHu Tupou)
oZHOCHO ¢paHIycKH je3uk (Basie rAocTta) mTo je ucnpaheHo U y 3BaHUY-
HOM Ha3UBY CaMHUX peruoHa.

JloflaTHa acCHMeTPUYHOCT y NMOTJiely ClieljUjaJJHUX peruoHa U3BpIleHa je
yCTaBHOM 3aKOHOM U3 1972. roguHe, noAejioM peruoHa TpeHTHHO - AJITO
Anube/]y>xHu TupoJ Ha 1Be ayTOHOMHe POBUHIUje - TpeHTO U bos13aHo,
0/l KOjUX CBaKa 3acebHO OCTBapyje BeJIMKHU [le0 perMoHaJHUX oBJalihema
(Ballin, 2004:501).

Pa3zJio3u 3a fj0/le/bUBab€e CIEUjaJTHOT CTaTyCca OBUM PerMOHMMAa OGUJIN
cy yryiaBHOM usHyheHe npupoge. Haume, TpeHTuHO - Anto Agube/JyxHuU
TupoJ je 0610 TakaB CTAaTyC HA OCHOBY MehyHapoJHUX 06aBe3a npema
[lTaprckoM MUpPOBHOM yroBopy u3s 1947. roguHe [OK Cy ra ocTaJjia YeTUPHU
pervoHa cTekJia ycJje/ cTpaxa oJf Moryher olienJbemwa, c 063upoM Jja 00y X-
BaTajy NorpaHU4He 0JJHOCHO MPOCTOPHO O/iBOjeHe (OCTPBCKE) TEPUTOPHUje
(Palermo, 2021:139). Y ToM cMHUCJIY je Ba>KHO HarJiaCTUTHU Ja cy Cunuiuja,
Capaunuja u Basie ;/AocTa y>krBaJie U3BeCTaH CTENEH ay TOHOMU]€E U HElo-
CpeJiHO Tpe AoHoIIeka YcTaBa u3 1948. roguHe, a /1a je moceb6aH yCTaBHO-
npaBHU cTaTyc peruoHa Ppysu - BeHenuja Hysuja je mpaBHO yobyinyeH
Tek 1963. roauHe, ycBajameM CTaTyTa, HAKOH pelllaBakba NHTama cTaTyca
Tpcra (Cuocolo, 2008:129-130).

[IpeocTa/iMx neTHaecT T3B. 06MYHUX pervoHa (abe y TEKCTY 0OMYHU peru-
oHU) GOpMUpPAHU Cy KaKOo 6 ce yOJiaXkKu/ia CHaXKHa acMMeTpuja usMehy
CreLujaJHUX peruoHa U ocTaTKa TepuTopuje. MehyTHUM, OHU Cy KOHAYHO
YCIOCTaB/beHU TEK JIBaJleceT roiMHa KacHUje 0JHOCHO 70-UX rofiMHa npo-
uwor Beka. (Palermo, 2021:138-139). Mebhy o6janimemebuMa yIJIaBHOM ce
M3/1BajaJio OHO KOjH je UCTULAJIO IOJUTHUYKY IPUPOAY OAJIarakba 0JHOCHO
60ja3aH LieHTpaJIHe BJIACTH Jja ONIO3UIMOHe CHare, a Hapo4ynTo KomyHu-
CTHUYKa NapTHja, 0CBOje BJACT Ha peruoHaJHOM HUBOYy. MehyTumMm, 6uo je
CBaKaKo U ApYyTrUX pasJiora kKoju cy To ycaoBuau (Desideri, 2013:173).

AcMeTpUYHOCT ¥ yCTaBHONPABHOM CTATyCy peruoHa ucnpahena je pas-
JINKOM Y IPAaBHOj CHA3U lbUXOBUX cTaTyTa. CTaTyTHU peruoHa ca noce6HuM

®Yn. 116. Ct.1. YcraBa UTanujancke Peny6unke (fasbe y dycHotama YeraB Urtasuje).
(EnexktpoHcka Bep3uja). [IpeyseTto 12.08.2023. https://www.quirinale.it/allegati_statici/
costituzione/costituzione_inglese.pdf
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yCTaBHONPABHUM CTATYCOM JI0OHOCe ce y GOpPMHU yCTaBHOI 3aKoHa.” OBUM
CTaTyTHMa Ce YaK Moxe OACTYNUTH 0J1 oJipeheHUx ycTaBHUX 0 peaba, y3
u3y3eTak yctaBHux npuHuuna (Vedaschi, 2008:238). Ca gpyre cTpaHe, no3u-
[[Mja cCTaTyTa 0GMYHMX PErMOHA Y XHjepaxXUju NPaBHUX aKaTa je CyUITUHCKU
npyrauuja. [Ipe ycraBHe pepopme u3 1999. roiuHe, 0BU CTAaTyTH Cy MOpaJIU
OUTH y CarJIaCHOCTH U €a YCTaBOM U €A 3aKOHHMMa LieHTpaJiHe BjacTU. HakoH
ycTaBHe pedpopMe, CTaTyTH Mopajy fia 6yAy Y carJIaCHOCTH ca YCTaBOM.
MHOru KOHCTUTYLIMOHAJIMCTH UNIAK CMAaTpPajy Ja je IpyUpoza ofHOCA CTa-
TyTa OBUX pPerMOHa U 3aKOHA LieHTpaJIHe BJIaCTH XUjepapX1jCKOr KapaKTepa,
6yayhu na ce 3akoHuMa (LleHTpaJiHe BJacTH) pa3pabhyjy ycTaBHa Havesa
Koja ce ofHOce Ha MaTepujy ctatyTa (Vedaschi, 2008:239, 240). CtaTtyTH
0OHMYHUX PEeruoHa yCBajajy ce Ha peruoHaJIHOM HUBOY, 110 TOCe6HO] Mpo-
LeAypH, JOK CTATyTe ClelUjaJJHUX peruoHa ycBaja ApaBHU NapJIaAMeHT
(Palermo, 2021:140).

3.2. 06um Had1excHOCMu pe2uoHa

Y yctaBHOM cucTeMy MTasnuje 3akoHoiaBHa pyHKIIHja ce OCTBApyje Ha JiBa
HUBOA - Ha HUBOY LleHTpaJIHE U HUBOY perMoHaJIHe BJacTU. HauuH Ha Koju ce
ypebyje noaesa BaacTy usMmehy oBa iBa HUBOa NpeACTaB/ba CIELLUGUIHOCT
HMTaJIMjaHCKOT perMoHaJiM3Ma Koja /la KBaJIUTaTUBHO NpubanxkaBa dejie-
pasiHoM Mogesy. HauMme, yctaBHoMm npomeHoM u3 2001. roavHe u3BpuieHa je
noJieJsia BJIACTU Ha HAYUH KOju NPaTH KJIacU4Hy deJlepajHy MaTpUly. ycra-
BOM Cy TaKCaTUBHO HaBe/leHe 06/1aCTH KOje MPUINa/iajy UCK/bY YMBOj 3aKOHO-
JlaBHe Ha/IJIeX)KHOCTH LieHTPaJIHe BJIaCTH; 3aTUM, 00/1aCTH Y KOjuMa N0CTOjU
KOHKYpeHTHa Ha/JIeXKHOCT (KOje y MTaIMjaHCKOM YCTaBHOM CUCTEMY MOJ-
pasyMeBajy oBJialiiere LieHTPaJIHe BJIACTH Y TUM 06/1aCTMMa CBOjUM 3aKO-
HUMa ypebyje reHepasjiHe CMEpPHHUILE U ONIITH OKBUDP, Ka0 U OBJAlIhewe
pervoHa /ia CBOjUM 3aKOHHUMa JleTaJbHUje ypeDhyjy aaTy 06.J1acT); Haj3anm,
06J1aCTH , 110 OCTATKY" OJJHOCHO pe3u/jiyasiHe HaAJeXXHOCTH, ONpe/ie/beHe
y kopucT pervoHa.? Ha oBaj Ha4MH, y IOTIYHOCTH je Npeo6JIMKOBaH 0JHOC
LleHTpaJiHe U perMoHaJIHe BJIACTH Yy 00J1aCTH 3aKOHOAaBHE HA/lJIEXKHOCTH,
6yayhu 1a je npeMa U3BOPHOM TEKCTY YCTaBa ONILITA 3aKOHOAABHY HaJJ1€XK-
HOCT NpUMajaJja LeHTpaJHe BJACTH, 0K je perMoOHaJHU HUBO 6UO CHAO-
JleBeH 3aKOHO/IaBHUM OBJIalllNeeM y TAKCATHUBHO HaBeleHUM 06J1acTUMa
(Cuocolo, 2008:136).

HaBesena nosesa ypehyje ojHOC 3aKOHO/IaBHUX oBJlallherwa LeHTpaJiHe
BJIACTHU U OOUYHUX pervoHe. Y norjey crelyjajHuX peruoHa, IpuMemwyjy
ce Jipyrauuja npasuJja. Haume, crienyjasiHi perMoHU pacrosiaxky LIMpUM

"Yu. 116. Ct. 1. YcTaBa Utanuje.
84 117. Ct. 1-4. YcraBa Utaunuje.
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3aKOHO/IaBHUM OBJIalIhelhMMa y OJHOCY Ha 06UYHe peruoHe, oyayhu na ce
oHa y Behoj Mepu ypeDhyjy bUX0BUM cTaTyTHUMa (KOjU Ce, Kao LITO je HaBe-
JleHo, IoHOCce y GOPMHU YCTABHOT 3aKOHA), 2 y Mamk0j MEPU CAMUM YCTaBOM.
PasjiMka y IMPUHY OBHX HA/IJIEKHOCTHU CHELUjaJIHUX U OOMYHUX pErMoHa
je peslaTUBHO Cy»KeHa HaKOH ycTaBHUX npoMeHa U3 2001. rogune. lonaTHy
MOTHOPY IIMPHUHU 3aKOHOAABHUX HAJJIEKHOCTHU CHEelUjaJJHUX peruoHa
npy»Ka ycTaBHa rapaHIijija KojoM ce pe3uiyaaHe Ha/IJIeXKHOCTH II0OCTaBJbajy
Yy KOPUCT peTMoHa, C 063UPOM Ha YHHEHULLY Jla Ce HEeHO /IejCTBO ay TOMaT-
CKU NIPOTEXe U Ha 0Baj TuM peruoHa (Palermo, 2021:145, f. 31).

M3MeHaMa YcTaBa OTBOpEH je MPOCTOP 3a pa3BUjarbe aCUMEeTPUYHOCTH
YHyTap caMHUX OOMYHHUX perdoHa ¢ 063MpOM Ha YHHEeHULY Jla MOTy npe-
roBapaTH ca LieHTpaJHOM BJalthy y norseny Aobvjama JoAaTHHUX 3aKO-
HO/JIaBHUX HaAsiexxHOCTH.” Ha 0Baj HA4MH je, NPaKTUYHO YBeJIEH ,J04aTHU
cJioj yctaBHe acuMeTpuyHocTU” (Palermo, 2021:144). MehyTumMm, y Teopuju
ce yrno3opaBa /ja 0Ba KOHIeMNI[Kja ,acuMeTpHje y AudepeHUjanuju” npea-
CTaBJ/ba PaIMKaJJIHY U/iEjy Koja JOBOAHU Y MUTake OHOC peTHOHAIM3Ma U
YCTABHOT NMPUHIMIIA jeJHAKOCTH U [1a, Y TOM CMHUCJY, IOCTOjU oTpeba 3a
JI0JIaTHUM Mpenr3upameM 6poja U 06MMa 06J1aCTH Y KOjuMa Ce MOKe YCII0-
CTaBUTH Jl0JjaTHA HaJJIeXKHOCT PEruoHa, akTOM KOjd MMa yCTaBHU paHT
(Ronchetti, 2021:43,52).

[IperoBopu cy Moryhu yKoJIMKO peruoH UCNyHhaBa o/iroBapajyhe 6ylieTcke
KpUTEpHjyMe, a KOHaYyaH UCX0/, MOpa GUTH NOTBpheH anco1y THOM BeNnHOM
rJ1acoBay Jp>KaBHOM napJiaMeHTy. [I[peroBopu ce BoJie npeMa NpUHLUIIIMA
JIojaJiHe capajme (IITO je OUTHA pa3J/iMKa y OAHOCY Ha Iperosope usmehy
CllellMjaIHUX peruoHa U LieHTpaJIHe BJIACTH, KOjU Ce OZBHjajy Ha jeJHa-
KHM 03ULIMjaMa U KOjU UCKJbYy4yjy NOCTU3aMe JOrOBOpa YKOJHUKO Ce He
NoCTUTHe KOHCceH3yc). [lopen Tora, AojaTHa oBJalihemwa Koja Cy pe3yJiTaT
IperoBopa yBeK MOTy OUTH jeJHOCTPAHO ONl03BaHa OJ CTPaHe Jp>KaBHOT
napJsiaMmeHnTa (Palermo, 2021:141, 144-145).

JlakJie, y ycTaBHOM cHMcTeMy MTasinje MOCTOjH ABOCTPYKA aCUMETPUYHOCT
M0 MU Tay 3aKOHO/JaBUX HA/IJIEKHOCTH perruoHa. OHa MOCTOju Kako u3mehy
pervoHa pa3JIMYMTOr TUIA, TAKO U YHYTap CBAaKe 0/ OBUX KaTeropwuja.

Y mpakcu, HapaBHO, TOCTOje ¥ 3HaYajHe pa3JiiKe u3Mehy caMux cenujaJHux
peruvoHa. CnenujasHy ayTOHOMH]Y Y CYLITUHCKOM CMHUCJY Y>KUBAjy caMo
JIBa moce6Ha pervoHa - TpentuHo/Anto Agube/ Jy»xxuu Tupos kao u Base
U Aocta. OBU pervoHH cy y HajBehoj Mepu pa3BHjaJiv U NPOLIPUBAJIH CBOjY
ayTOHOMM]jy My TEM JleKpeTa, Ha OCHOBY IperoBopa ca [jeHTpaJIHOM BJalthy
(xoju ce, y3rpen, oiBUjajy y KOMUCHjaMa TapUTeTHOT cacTaBa). CULUIHja U

Y. 116. cT. 3. YcraBa Uranuje.
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CapauHujay norjiey o6MMa ayToHOMHUje Bullie nozicehajy Ha o6U4He peru-
OHEe U HUCY Y HApOYMTO 3aMHTEepeCOBaHe 3a lbeHO NPOIIMpPUBakbe Koje OMO-
ryhaBa cnenujajiHu ctatyc, 1ok @pysnu Benenuja hysnuja o camor moyeTka
MMa y>Ky ay TOHOMU]Y y OZJHOCY Ha OCTaJie peruoHe ca N0CeOGHUM CTAaTyCOM
(Palermo, 2021:148-149).

YcraBHa npoMeHa u3 2001. ronuHe je yBeJsia BaxkHe IpOMEHe Y OJHOCHMA
LleHTpaJIHe ¥ perMoHaJHe BJACTH, HE CaMO Ka/ia je y MUTaky 3aKOHO/[aBHa,
Hero ¥ a/IMMHHUCTpaTUBHA HaasiexkHocT (Valdesalici, 2021:91). Hauwme, 3Ha-
YajHy HOBMHY NpeACTaB/ba NPUHLUI CYNICUANjapPHOCTH y BpILIEY aJMU-
HUCTPATHUBHUX NOCJ0BA. Y TOM CMUCJY, CIpOBOhewe Nponrca BUllle He
Mopa Jia IpaTH JIMHUjy HHCTUTYLMOHAJHOTI HUBOA BJIAaCTHU Ha KOjeM Cy
u noHeTH. CarsiacHO ycTaBHOj ofpei6oH, af]MUHUCTPATUBHU [10CJIOBU Ce
00aBJ/bajy Ha HUBOY OMNIITHHA, U3y3€B YKOJIUKO je 06aB/babe Ha HEKOM
JIpyrOM HUBOY BJIACTH NOTPeOGHO Kako 6U ce 06e36eau1a jefHOOOpa3Ha
MpPUMEHA, CXOHO NPUHULMIIMMA CYTICUIUjapHOCTH, AudepeHLUjalUje U
asiekaTHOCTU.! YcTaBHA Mpakca 1okasyje /a ce UCTe a[]MUHUCTPATUBHE
dyHKLMje He OCTBApyjy Ha UCTUM HUBOMMaA BJIACTH Y CBUM PETrMOHUMA,
LITO NpeJCcTaB/ba A0/ aTaH 06JMK NPUMEP aCHMETPHUUYHOCTH KOja NOCTOjH
y ycTaBHOM cuctemy Utanuje (Palermo, 2021:146).

3.3. PduHaHcujcka aymoHoMuja pe2uoHa

HoBu KoHLIeNT pUHAHCHjCKe ay TOHOMU]je pervoHa y UTanuju yBesieH je ycta-
BUM npoMeHaMa 13 2001.roarHe. PeruoHruma ce, HauMe, rapaHTyje GuHaH-
CHjCcKa ayTOHOMHUja U y MOIJIely IPUX0/a U y norjeay pacxoaa. PruHaHcU-
pajy ce NpyUXoAMMa I10 OCHOBY COIICTBEHUX [T0pe3a, KOjU Ce MOT'y YBOJUTHU U
y6UpaTH y CKJIaJy ca YCTaBOM U MpeMa NPpUHLUIIMMA KOOp/IUHAIUje jaBHUX
¢dUHaAHCH]ja U TOPECKOT CUCTEeMA; 3aTUM CPEJICTBUMA KOjH NTPe/ICTaB/bajy 1e0
MPpUXO0/Ia O/ APKABHHUX MTOPe3a KOju ce yOUpajy Ha lbUX0BOj TEPUTOPUjU KA0
cpeacTBUMa GpOH/Ia 3a U3je/iHaYaBame. !

[IpuMeHa ycTaBHUX 0Jipeiou KojuMa ce ypebyje pruHaHCHjCKU aclieKT Bep-
THKaJIHe opraH3alyje BJaCTH 3aXTeBa Ji0/laTHY pas3pajy, IITO OCTaB/ba
3Ha4ajaH MPOCTOP LEHTPAJIHO] BJIACTH Y KOHAYHOM 06JIMKOBaky GHHAH-

Y,1.118. cT. 1. YcraBa Utanuje.

YcTaBoM je mponucaHa o6aBe3a JpkaBa Jja ycnoctaBu GoH/| 3a U3jelHAaUYaBakbE, 6e3
OorpaHUYeHa pacnojesie, y OHOCY Ha TEPUTOPH]je ca HUXKUM NOPeCcKUM KalaluTeToM 110
rJ1aBY cTaHOBHHKa. [lopes Tora, YcTaBoM je mponucaHa o6aBe3a Ap»aBe Ja o6e36eau
JloJlaTHe IPUXO0/Ie U ToCeGHE Mepe y KOPUCT cieqUPUYHUX peruoHa y [uJby yHanpehupamwa
e€KOHOMCKOT pPa3Boja, CollMjaHe KoXe3Uje U COJIUAAPHOCTH, eJIMMUHHUCakha EKOHOMCKOT U
couujaJHOr JrcbasaHca Kao v yHanpehrBamwa ocTBaprUBata npaBa rpahana uiv noctusama
Apyrux nqusbea. Yi. 119. ct. 1-5. YeraBa Utanuje.
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cujcke ayToHoMUje perroHa (Cuocolo, 2008:140). Mehy TuM, OKBUPHU 3aKOH
3a UMIJIEMEHTALM]y OBUX O/1peJiOH JJOHET je ocaM ro/jiHa HAKOH yCTaBHe
peBu3Hje (3akoH 6p. 42/2009). OBUM 3aKOHOM je, IPAaKTHUYHO, U3BPIITHA
BJIACT A06UJIa MAaHAAT [la CBOjUM aKTHUMa NPUBPEMEHO ypeau MUTamba
¢dUHaHCHjCKe ayTOHOMHUje Cy6ApKaBHUX EHTUTETA, LITO je 3a MOCJIeAULLY
MMaJio JJoOHOIlIethe pparMeHTapHUX U HElOBe3aHUX pery/aTyuBa, a 4Yak u
npeBubama HEKUX K/bYUHHUX acriekaTay oBoj obsactu (Valdesalici, 2021:87-
88). CnopocTy cupoBohemy ycTaBHe pedpopMe UMaJia je HeTaTUBHE MOCJIe-
Juiie Ha GUHAHCHjCKY ay TOHOMUjY 0OMYHUX pervoHa. [IoBpx cBera, YcTaBHU
CyJi je I0ATHO je Cy3U0 PeruoHaJJiHy ay TOHOMU]Y ¥ 06J1aCTH Tope3a, Mpu-
KJIatbajyhu ce eKCTEH3WBHOM TyMauyekly Ha/JIEXKHOCTH JipXKaBe y aedu-
HUCakby OCHOBHUX NpHUIMIA KOOPAUIIaHU]je mopeckor cucteMma. Ca gpyre
CTpaHe, YCTaBHU CY/, je 0xpabpruo NopecKy NOJUTUKY ClleliMjaJIHUX peru-
OHa, MPUXBaTajyNu eKCTEH3UBHO TyMavyeme lbUX0Be NIopecKe BapujabuiHe
mohu (Valdesalici, 2021:89, 92).

YonuteHo, crelyjajaHy peruoHy UMajy CHa>KHUjy PUHAHCUjCKY ay TOHOMHUjY
y 0JJHOCY Ha o614He pervoHe. CBaku (cneyujajHy peruoH) MuMa pasjudyuT
06MM PUHAHCHUjCKe ay TOHOMHUje, carJlaCHO CIIopa3yMy KOjH je IOCTUTHYT
ca UeHTpaJIHOM BJallhy KojU je IpeTeXHO peryJucaH beroBUM CTaTy-
ToM. Ofipe/ibe cTaTyTa KOjuMa Ce peryJiuile peryJuiie oBa 06J1acT MOry ce
MeHaTH 0OMYHUM 3aKOHOM KOjU Ce JJOHOCH Ha LieHTPaJIHOM HUBOY, HAKOH
NOCTUTHYTOT J0roBopa U3Mebhy LleHTpaJiHe U perMoHaJIHe BJACTH (HUKAKO
jeAHOCTpaAHO), LITO NpeJCcTaB/ba jeJUHU U3y3€eTaK 0/ IpaBUJia 0 IPOMeHHU
cTaTyTa cneyujaaHux pervona (Palermo, 2021: 140-141).

Paziukay o6uMy GrHAHCHjCKe ay TOHOMHUje CBAKOT 0/ CTIel[hjaJTHUX Peru-
OHa [IpeTeXHO ce TeMeJ/bH Ha IPUX0/MMA [10 OCHOBY y/ZieJa y nope3rnMa Koje
Jp>kaBa y6upa Ha ’bUXO0BOj TePUTOPHUjU. [IpomieHaT NpUXoAa KOjUu 10 TOM
OCHOBY CIlellja/IHU PerMOHM 3a/Ip>KaBajy je [paCTUYHO PA3JIUYUT OJf peru-
OHa /10 pervoHa 1 kpehe ce o7 25% y peruony ®py.u Benenuja bynuja na go
ynTaBux 90% y peruony Tpentuno/Anto Anube/ Jy>xnu TupoJ kao u Base
I'Aocta. [lpej Tora, cienyjajlHUu perMOHU UMajy CHaXKHHU]Y YJIOTY Y 06J1aCTH
nopecke nosauTuke (Valdesalici, 2021:92), miTo f04aTHO JOBOAH 10 acMe-
TPUYHOCTH y 06J1aCTU GUHAHCHjCKE Ay TOHOMHU]€E CIelUjaJTHUX PETHOHA.

CHaxkaH QUHAHCUjCKU N10JI0Ka]j CIIellMjaJIHUX PerroHa, Y PYy>KeH ca Yhibe-
HULOM /1a je CBAaKHU OJ] BbUX IJI0J, GU/IaTepaJiHOT IIperoBapa ca LeHTpaJ-
HOM BJlallhy, ©3a31Ba HE3a0BO/bCTBO 0OMUYHHUX, EKOHOMCKH CHa»XKHO pas-
BUjeHUX PErvoHa, IPeTeXXHO CMeLIeHUX y CEBEPHOM JieJly JpKaBe. Y TOM
CMMUCJY, 3daHUMJ/bUBO je IOMEHYTU PEeruoHaJIHU 3aKOH BeHeTa KojuM je
6uJ10 npe/iBUheHo oip>KaBakbe KOHCYJITaTUBHOT pedeH/yMa U U3jallibethe
rpabaHa o muTamwy Ja Jiu xkeJie a 80% npuxoa o mopesa NPpUKYIJ/beHUX
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Ha TEPUTOPUjU HLUXOBOT peruoHa MpunajHe peruoHy. YCTaBHU Cy/[ je OBe
oapenoe orsiacuo HeyctaBHUM (Ronchetti, 2021:47; Arban, 2021:122).

HapaBHo, noTpeb6a 3a KOHCJUAAIUjOM jaBHUX PUHAHCH]jaA YCe[] CBETCKE
€KOHOMCKe KpH3e yCJI0BHUJIa je TpoMeHYy YcTaBa 2012. ronvHe KojoM je yBe-
JleH MPUHIUT OYIIeTCKOT 6aJlaHCa U OrpaHUYee ¥ 06J1aCTH jaBHOT 3a/y-
»KMBama.l? UMIyieMeHalMja OBe yCTaBHe MPOMEHe U3BpIlIeHa je 3aKOHOM U3
2012. y3 nusmeny u3 2016. rogune (Valdesalici, 2021:91). YcTaBHa npoMeHa
je, HapaBHO, MPOY3pOKOBaJia 036M/bHU]je MOCaeUlle HA GUHAHCHUjCKY Ay TO-
HOMHUjy 0OMYHHUX, aJIM U CAMUX CIel|MjaJTHUX peruoHa (koje y TOM CMUCJY
o6aBe3yje ycTaBHU MPUHLUI COJIMLAaPHOCTH).

4. Iloce6HOCTH TepuTopujasHor ypehemwa y Cpouju

Peny6suka Cp6uja npeacTaB/ba YHUTAPHY APXKaBy ca aCUMETPUYHUM
06JIMKOM TepUTOpHjaJiHe OpraHusalyje y norjae/ly oCTBapyuBamba npasa
Ha MOKPajUHCKY ay TOHOMHU]Y. ACHMETPUYHOCT TEPUTOPUjaIHe OpraHHU-
3aluje ce orJieJla y YUHEHUIU Jla TocTojehe /iBe ay TOHOMHE MOKPajUHE,
AyToHOMHa nokpajuHa BojBoguHa kao n AyToHoOMHa nokpajuna Kocoso u
MeToxwuja, 06yxBaTajy caMo Zieo TepuTopuje CpOuje (ocTaTak TepuTOpHUje
HMje IOKPUBEH OBAaKBUM 00JIMKOM TepUTOpHjaJiHe opraHusanuje). Oea
aCUMepUYHOCT MOKe GMTHU yMakeHa OCHUBalbeM HOBHUX, K0 U YKUlalbheM
Y cHajamkbeM NocTojehnX ay TOHOMHUX NOKpPajuHa, Mo MOCTYIKY KOjUM ce
CIPOBO/IM yCTaBHA peBU3Hja, a HA OCHOBY IIpeJijiora Koju rpahanu yTBphyjy
Ha pedepeHyMy.'?

[To3uTHUBHONPABHO, a3y TOHOMHe MIOKPajuHe ce AeUHULIY Kao ,ay TOHOMHe
TepUTOpHUjaiHe 3aje/lHULIe OCHOBaHe YCTaBOM, y KojuMa rpahaHu ocTBa-
pyjy mpaBo Ha NMOKPAjUHCKY ay TOHOMHUjy“.!* V¥ GyHKIIMOHAJTHOM CMUCTY
oapebheHe cy Kao ,BU/J TEPUTOPHjasIHE JlelleHTpain3anuje gp>KaBHe (LeH-
TpaJjiHe) BjacTu.“?®

AcCYMeTpHYHOCT IOKPAjUHCKOT MO/ies1a IOCTOjU U y NIOIJIely YCTaBHONPaB-
HOT I10JI0’Kaja JiBe ay TOHOMHe [0OKpajuHe, C 063UPOM Ha YCTAaBHU HAJIOT
Jla cylITUHCKA ayToHOMU]ja KocoBo u MeToxuja 6y/ie ypeheHa nmoce6GHUM
3aKOHOM KOjU Ce JOHOCH M0 NOCTYINKY NpeJBUheHUM 3a IpoMeHYy YcTa-
Ba.'® [lo peasin3anuje 0BOr yCTAaBHOT HaJlora HUKa/ia HUje gouwito. To mpea-

24, 19. Cr. 7. YcTaBa Utanuje.

34,1, 182. Ct. 3. YcraBa Peny6uinke Cp6uje (Aasbe y pycHotama Ycras Cpbuje). CayxrcbeHu
esnacHuk PC. Bp.98/2006.u 115/ 2021.

Yy, 182. Cr. 1. YcraBa Cp6uje.
S 0pnyka YcraBHor cyaa 1Y3 -353/2009. Cayascberu eaaciuk PC. Bp. 67/2012.
164y, 182. Ct. 2. YcraBa Cp6uje.
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CTaBJba 0CET/bUBO NMTake y yCTABOM CUCTeMY, 6yAyhu 1a HAa TEPUTOPUjU
OBe MOKpajuHe Ap:KaBa He BPLIW CyBEPEHY BJacCT.

CarsiacHO ycTaBHOj oippe/i0H, pa3rpaHryee HalJIe)KHOCTHU yHY Tap Bep-
THKaJIHe OpraHu3aliyje BJaCTHU CIPOBOJHU Ce IpeMa PUHIUIY CBPCUCXO/-
HOCTHU. Y TOM CMUCJIy IPOIMCAHO je la Cy ay TOHOMHE IIOKPajuHe HaAJIeXKHe
y NMTakbHUMa Koja ce Ha CBPCUCXOJaH Ha4MH MOTY OCTBapHUBaTHU YHYTap
ayTOHOMHe MTOKPajyHe (a jeMHULE JIOKATHE CaMOyTIpaBe y NUTalkbuMa Koja
Ce Ha CBPCUCXOJaH HAYMH MOI'y OCTBApUBATH YHYTap jelUHULE JIOKAJIHE
caMoyInpaBe), a y KojuMa Huje HajJiexxHa Peny6/iMka Te fa ce nuTamba 0J
peny6IMYKOT, TOKPAjUHCKOT U JIOKAJTHOT 3Hayaja oapedhyjy 3akoHoM.! /lasbe,
YcTaBoM cy HabpojaHe 06J1aCTU YHYTap KOjUX ay TOHOMHe IIOKpajuHe Mory
HOpPMaTHUBHO ypebhuBaTu (caMo) NojelMHA M Takkba O, IOKPAjUuHCKOT 3Ha4aja,
y CKsI1aZy ca 3akoHoM.'® [leslMHA OBUX yCTAaBHUX 0/ipe/i0U jacHO ynyhyje Ha
3aKJ/by4daK /1a U3BOPHA HA/JIEXKHOCT ay TOHOMHUX NIOKpajUHa HUje Y NOT-
nyHocTtu ypehena YcraBow, Beh za je To nuTamwe J0OPUM JleJIOM y pyKama
LeHTpaJiHe BjaacTHu. [lojeanHe ofpesbe 3aKoHa KOjUM cy ypebheHe Haa 1ex-
HOCTHU AyTOHOMHe NoKpajuHe BojBojguHe 6ujie cy npeiMeT UCIUTHUBAKbA
YCTAaBHOCTH Yy NOCTYNKY NpeJ, YCTaBHUM CYZIOM.

HajBuiiy npaBHU aKT ayTOHOMHE [IOKpPajHlHe je CTaTyT. YCTaBHU CY[ ce
y CB0jOj IpaKcu noJipobHUje 6aBUO MUTakEM IIPAaBHE NMPUPO/JIE CTATyTa
AyToHOMHe nokpajuHe BojBoivHe U onpejesivo Aa je TO ONIUTH NPaBHU
aKT M0/I3aKOHCKe CHare W Jia puia/ia KaTeropu noJ3aKOHCKUX akaTa y
mupeM cMHucay.

Hajsaz, YcraBoM cy ypeheHa ocHOBHa nuTawa pUHAHCHUjCKE ay TOHOMUje
ayTOHOMHUX NOKpajuHa. [IponucaHo je ga pamnoJiaxxy U3BOPHUM NPUXO-
JiMMa KojuMa GrHaACHUPajy CBOje Ha/lJIeXKHOCTH Te /la Ce BPCTe U BUCHHA TUX
npuxoja Kao u ydeithe y geny npuxoga Peny6suke Cpouje ypebhyje 3ako-
HOM.?’ BakHy rapaHIiyjy ¢MHaHCHjCKe ayTOHOMU]je pe/CTaB/ba yCTaBHA
oZpenba KojoM ce yTBphyje MuHrnMasiHu usHoc 6yera All BojpoguHe y
ofHocy Ha 6yyeT Peny6smke Cp6uje y usHocy of, 7%, y3 orpaay Aa ce TpH
ceamuHe 6ynieta AIl BojporiHe Mopa ynmoTpe6UTH 3a GUHAHCUPabe Kallu-
TaJIHUX pacxoza.’! UMnieMeHTaMja oBe o/ipesi6e je mocTasa CopHa, IITO
je 3amocse ULy MMaJIo IOKpeTakbe NOCTYIKa 3a UCIUTUBahe yCTaBHOCTH

Y. 177. YcraBa Cp6uje.

Y1, 183. Ct. 2. YcraBa Cp6uje.

¥Qpnyka YcraBHor cyza [Yo -360/2009. Cayacberu eaacHuk PC. Bp. 61/ 2014.
2041, 184. Cr. 1-3. YcraBa Cp6uje.

2141, 184. Ct 4. YcraBa Cp6uje.

189



LIIPABO U [IPYIITBEHE BPEJHOCTU” | 2023

3aKOHCKe o/ipe/ibe KOjUM je peryyjucaH HauuH yTBphUBama OBOT U3HOCA.??
[Toce6aH 3aKOH KOjM 61 Ha 11eJIOBUT HA4MH 610 ypeheHo nuTamwe GuHAH-
CUpama yCTAaBHUX HA/IJIEXKHOCTH ay TOHOMHUje Ay TOHOMHE NOKpajuHe Bojso-
JIMHe joll yBeK HUje foHeT. PMHAHCUpabe je ypeheHO 3aKOHOM KOjUM ce
ypebyje 6yyeTcku cucteM y nearHu.” UcTum 3akoHoM ypeheHa cy u npa-
BUJIA OyleTcke gucnuniauHe. Hajsaz, UHaHCHjCKH aclleKT ay TOHOMHUX
NoKpajuHa 3auTHheH je y norseay noBepeHUx HaJJIeXKHOCTH. Peny6/iMka
MO>Ke [TOBEPUTH N0CJI0BE U3 CBOje Ha/JIeXKHOCTH ay TOHOMHUM IOKPaju-
HaMa y3 ycJoB Jja 06e36e11 GUHaAHCHjCKa Cpe/ICTBA 3a bUXOBO 06aBJbame.?*

5. 3ak/pydak

AHasnu3ayctraBHor cucteMa Mtanuje nokasyje Aa je ycTaBHOIIPAaBHU CTATYC
pervuoHa Kao ¥ 06UM BbUXOBe MOJUTUYKE U PUHAHCHUjCKE Ay TOHOMU]€E acH-
MeTpPUYHO ypeheH. ACUMeTPUYHOCT je, TaKohe, y U3BECHOM MEPH M Kapak-
TEepPUCTHUKA YCTAaBHOT ypehewma ay TOHOMHUX MoKpajuHa y Cpouju.

Haume, peruoHu uMajy pas3JMYAT YCTaBHONPABHU CTATyC — ET peruoHa
yKHBa noce6aH CTATyC, AOK NPeOoCTaJMX NeTHAeCT Npunaja rpynu peru-
OHa ca 06GMYHUM CTATycOM. PernoHu pacnoJia>xy U3BOPHOM 3aKOHO/IABHOM
HaJjlexxHolnhy Koja je ypeheHa akTHMa ycTaBHe cHare. 3aKOHO/aBHa HaJ-
JIEXKHOCT CIeLiUjaJIHUX pervoHa ypeheHa je y npeTexHoj Mepy HbUXOBUM
CTaTyTHMa KOju ce loHoce Y GOpMHU yCTaBHOT 3aKoHa. O6MM BbUX0OBe HaJ-
JIEXXHOCTH ypeheH je acuMeTpHyHO. [[pyruM pedynMa, CBaKH1 0/ ClleliujaTHUuX
pervoHa UMa pasJIMYUT OOUM 3aKOHOZABHe HaJJexXHoCcTU. HaziexxHocT
006MYHUX peruoHa, nak, ypehena je YcraBom, no kJjacuuHoj ¢pesepasiHoj
MaTpHULY, IpY YeMY je IponrcaHa MOTyYhHOCT IperoBapama ca LleHTpaJHOM
BJalNy y LM/by HbeHOT NpolIMpUBaa. Ha Taj HAUMH 0TBOpEH je TpocTop
3a cTBapame Jo/laTHe acCUMeTpHje y 00MMy 3aKOHOJaBHe Ha/JJIeXKHOCTH
0O6UYHUX pErvoHa.

3HavyajHa pa3sivka Mehy pervoHuMa NocToju y 06JiacTu GUHAHCHjCKe
ayTOHOMHUje peruoHa, Npyu 4YeMy je OHa IIupa U CTabUJIHU]ja Kaja je ped
0 crelujaJHUM pernoHuMa. PrHaHCHjCKa NO3ULMja 0GMYHKUX PErUOoHa je
Matbe 0BOJbHA, Oyiyhu aa je, 360T PpIeKCMOUIITHOT yCTAaBHOT OKBUPA, TTpe-
TEXXHO Y pyKaMa IleHTpaJiHe BjacTu. Moxe ce pehu fa HariauieHy yaory y

22Qpnyka YcraBHor cyza 1Y3 - 418/2014. Cayxc6enu eaacHuk PC. Bp. 33/2019.

233akoH 0 6yieTckoM cuctemy. Caysxcbenu eaacuuk PC. Bp. 4/2009, 73/2010, 101/2010,
101/2011,93/2012,62/2013 - ucnp; 108/2013, 142/2014, 68/2015 - ap. 3akoH, 103/2015,
99/2016,113/2017,95/2018,31/2019,72/2019, 149/2020, 118/2021,138/2022 1 118/2021
- JIp. 3aKOH.

24, 178.Ct. 1 u 3. YcraBa Cp6uje.
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06JIMKOBatby GUHAHCHU]CKe ay TOHOMHUje KaKo ClelidjaJHUX, TAKO U 06UYHUX
pervoHa uMa u caM YCTaBHHU Cy/I, C 063UpPOM Ha oipeheH cTeleH ycTaBHO-
CY/ICKOT aKTHUBHM3Ma KOjH je HCKa3ao y peliaBamby yCTaBHUX CIIOPOBA U3 OBE
obJlacTu.

YonirTeHo y3eBuy, crelMjajHd peruoHy y Utanujyu umajy CHakaH I10J10-
)Kaj y CUCTeMy BepTHUKaJIHe OpraHU3alivje BJacTU. AyTOHOMHUja oje JUHUX
pervoHa OBOT THIIA je Y TOj MepH pa3BUjeHa Jia ce MPUOJINKABA, UJIU YaK
Ha/JMallyje, ay TOHOMU]Y peJiepasHuX jefUHULA Y desepanyjamMa y KojuMa
denepasiHU IPUHLIUMIIN HUCY Y JIOBOJbHOj MEPH Pa3BHjEeHHU.

Ca apyre cTpaHe, ayTOHOMHe nokpajuHe y Cpb6uju, yaumajyhu y 063up
YCTaBHU OKBHUP, MOTY Ce CaMO y YCJOBHOM CMHUCJy IOCMaTpPaTH y KOHTEK-
CTy peruoHaJIHOT HMBOA BJIACTH, OyAyhu Aa npeAcTaB/bajy 06JIUK TepH-
TOpHjajiHe OpraHu3anyje YMju 06UM Ha/JIEXKHOCTHU CKOPO y MOTIYHOCTH
3aBUCH 0/} BOJbe LleHTpaJiHe BjaacTU. OBU eHTUTEeTH UMajy ojrosapajyhu
HUBO NOJIMTUYKe ay TOHOMHUje U pacloJia>ky HOpMaTUBHUM (aJIU He Y 3aK0-
HOJaBHUM) oBJalmhewuMa. lbruxoBa prHaAHCHjCKA Ay TOHOMMUja Y IPETEX-
HOj MepH je 06JIMKOBaHA 3aKOHOM LieHTpaJiHe BJacTH, 6yayhu fa ycTaBHe
ozpesbe KojuMa je OHa pery/vcaHa Npy:xajy peslaTUBHO IIUPOK IPOCTOP
3aKOHO/aBLy y NpoLeCcy BbUX0Be UMIlJIeMeHTalnuje. ACHMETPUYHOCT Y
YCTaBHOIIPAaBHOM CTaTyCy JBe OCTojehe ayTOHOMHe [OKpajuHe BUAHU Ce
y YCTAaBHOM HAJIOTy KOju 06aBe3yje Ha JOHOIIEHe MOCEOGHOT 3aKOHA KOjUM
he ce ypeAuTH CYLITUHCKA ay TOHOMMUja ay TOHOMHe nokpajuHe KocoBo u
MeToxHuja, Mo MOCTYNKYy NPONUCAaHOM 3a poMeHy YcTaBa. OBaj ycTaBHU
HaJIoT HUje u3BpuieH. /lofaTHY aCHMeTPUYHOCT NpeiCTaB/ba U YNHbEHUILA
Jla noctojehe Be ayTOHOMHe MOKPajuHe 00yXBaTajy caMo €0 TEPUTOPHje
JpKaBe.

AHasiv3a nokasyje 1a yCTaBHONPABHU 10J103Kaj peruoHa y Utanuju u ayto-
HOMHUX NOKpajuHa y CpOHju HUje Y TOTIYHOCTH YIOPEUB, C 063UPOM Ha
YUHEHUIY [ia CY IPOLIeCH AielleHTpaJin3alyje BJaCTH, KOjU Ce Y OBUM JipKa-
BaMa CIIPOBO/iE, KBAJIUTATUBHO Apyrayvju. MehyTuM, ycTaBHA CTBAPHOCT,
0/IHOCHO HAuMH Ha KOjU ce 06a yCTaBHA CUCTEMA Pa3BUjajy y MPaKCH, UCTHYE
CJIMYHa po6JeMcKa MecTa. Y 06a ycTaBHa CUCTeMa IOCTOjU T3B. ,MOMeHaT
oJJlarama“ 3aKOHO/laBHe UMIIJIEMeHTallje yCTaBHUX 0 peJior KojuMa ce
ypebyje ayToHOMUja oBUX eHTUTeTa. McTo Tako, y 06a ycTaBHA cMucTeMa
nocrtojeha, Mame UJIM BUllle 60raTa, yCTaBHOCY/ICKA IpaKca CBEI0YU O TOMe
Jla Mehy K/byYHUM MOJUTUYKUM UMHHUOIMMA He OCTOjU KOHCEH3YC 0 TOMe
[ITa Ta4HO Ta ay TOHOMHja 06yXBaTa.
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PECULIARITIES OF DECENTRALIZATION OF POWER IN ITALY AND SERBIA:
REGIONAL LEVEL

Summary

The asymmetry of the Italian regional system has been analyzed with regard
to the constitutional status of regions, the scope of powers which they have as
well as the scope of their financial autonomy. Five Italian regions enjoy a special
constitutional status (special regions) whereas the other fifteen belong to the
category of ordinary ones. This difference is accompanied by the difference in
legal power of their statutes. The asymmetry with respect to the scope of powers
is twofold; it exists between special and ordinary regions as well as within each
of these two types of regions separately. Special regions have a wider scope of
powers in comparison to the ordinary ones. After the constitutional reform in
2001, ordinary regions, which meet certain budget criteria, have been granted
the possibility of negotiation with the central government for the purpose of
obtaining additional powers. Finally, the asymmetry exists with regard to the
financial autonomy of regions. Special regions have a stronger financial position
and the asymmetry is twofold in this case as well.

The autonomous provinces in Serbia can only conditionally be observed in the
context of regional levels of government, bearing in mind that they dispose of
neither legislative powers nor original powers that are fully regulated in the
Constitution. The general frameworks of their powers, as well as the main
guarantees of their financial autonomy, have been prescribed by the Constitution.
However, the implementation of these provisions requires an additional legislative
activity so that the key role in final shaping of political and financial autonomy
of autonomous provinces belongs to the central government. The asymmetry
of territorial organization in Serbia can be observed in the existence of two
autonomous provinces with different constitutional status and the rest of the
state territory which is not covered by this type of territorial organization. The
constitutional status of autonomous provinces in Serbia is much weaker than
the constitutional position of the Italian regions. However, some similarities
can be identified. In both cases, there have been difficulties in the process of
implementation of constitutionally guaranteed political autonomy and especially
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financial autonomy of these entities. In both cases, the constitutional courts
have a significant role in this process.

Keywords: constitution, decentralization, asymmetry, regions, autonomous
provinces.
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/p Hamawa Cmojanoeguh,’ UDK: 347.65/.68(470)(094.5)
PedosHu npogpecop,

IIpasHu pakyamem, YHusepzumem y Huwiy,

Peny6auka Cp6uja

0 HACJIEBHBAY MOJEJHHHX HMOBHHCKHX ITPABA Y
TPABAHCKOM KOJEKCY PYCKE ®EJEPALIHJE?

Ancmpakm: Akmyesanu I'pahaHcku kodekc Pycke Pedepayuje, enasy
65, noceehyje Hacaehusarby odpeheHux umosuHckux npasa. [lojedurna
00 pewersa, cadpxicaHa y 08oj aaasu 3akoHUKa, odcmynajy o0 onwmez
3aKOHCKO2 HAC/1e0HONPABHOZ pexcumad, nonym: Hac/ehusarsa npasa y
ges3u yvewrha y nompowaykoj 3adpy3u uiu Hacaehusara usHoca sapade
U H0j ekgueasieHmHUx ucn/aama. [lpyaum peweruma uckmyuyje ce y
nomnyHocmu npumeHa hpasuia pedosHo2 3aKOHCKO2 Hac/ehusarea,
Kao y c/ay4ajy npeHoulerad 0cmaguo4esux 00/UK08aHA Koja nod/aexcy
nponucuma o dpxcagHum Hazpadama Pycke @edepayuje. Aymop, kpo3
npusmy saxcehez 3akoHodascmea, meopuje u cydcke npakce y Pyckoj
@edepayuju, yuHu nokywaj da odzo8opu Ha nuMarsa: y Kojoj mepu ce
08UM peuwlerbuMd YUHU 00Cmynarbe 00 Havead yHU8ep3a AHOCMU Y Ha-
c/iehusarby, a npuxeama Have/10 cheyujaiHocmu y Hacaehusarsy; da au
cy ruMma 3awmuheHu uHmMepecu c8ux HacAeOHUKA KOju Y KOHKPEMHOM
cayuajy Hacaehyjy? KoauKko cy 08a pewerba y CAyHouU 0AaKWAHO2 U
Yybp3aHoz npasHoz npomema? da Au ce wuma obesbehyje coyujatHa
y/02a ycmaHose Hacaehusarba kao npasHe meopesuHe? 002080pu Ha
08a numMarba Mogy 6umu 00 Kopucmu CpnckoM 3aKkoHodasyy y NpoHaAa-
JHcerby eqoUKACHUJUX NPABHUX MEXAHU3AMA 3a Hac/iehusarse nojeduHux
umosuHckux dobapa y Penybauyu Cpouju.

KsyuHe peuu: pycko npaso, Ha1e10 yHugep3aiHocmu y Hacehusarsy,
Hacaehusarse nojeduHUX UMOBUHCKUX Npaesd.

1. YBoaHe HanmoMeHe

Y caBpeMeHOM pyCKOM IpaBy MpeJia3 3a0CTaBLITHHE ca YMPJIOT JIMIA Ha
IeroBe HacJeJHUKe, 110 IPaBUJY, OCTBapyje ce MyTeM HelocpeHe YHU-

Inatasa@prafak.ni.ac.rs

2Pajije HacTao Kao pe3yaTaT GUHAHCUPAa 0/l CTpaHe MUHUCTApPCTBA HAyKe, TEXHOJIOUIKOT
pa3Boja u nHoBanuja PC, mpeMa yroBopy eBuieHIMOHU 6poj 451-03-47/2023-1/200120
04 03.02.2023. roguHe.
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Bep3aJsiHe cykuecuje (bynaesckui, et al., 2007: 1-2; 'aBpuJos, 2010).

Taj npeJsias 3aocTaBIITHHE Ca OCTAaBUOLLA HA HAacJ/leJHUKe pe/lOBHO [10/,pasy-
MeBa M TO /la Ce OH OCTBapyje CHaroM UCTUX NpaBuJia, HE3aBUCHO OJ] BpPCTe
VMOBHHCKUX 06apa, bUX0Be HaMeHe UJIU IOpeKJIa, Y HEH3MEeHEHOM BUAY
1y jeJHOM UCTOM TPEHYTKY — TPEeHYTKY OTBapaka HacJjieha.?

Pycku 3akoHoZaBal, o/ IpMHIUIA YHUBEP3aJHOCTH Y HaclehuBamwy, UllaK,
YUHU OJICTYTaka, Nponucyjyhu y rnasu 65 'KP® Hus npaBusa o noce6Ho-
CTUMAYy CTULlawy oJpeheHnX MMOBUHCKUX [IpaBa, 10CJie 0OTBapamwa HacJieha
jeaHor auna.* [[pyutom, y nojeJUHUM CJy4dajeBUMa NpeJsia3 UMOBUHCKHUX
[paBa ca 0CTaBHOLAa Ha Jipyra JIMLa OCTBapyje ce U3BaH rpaHuIia HacJek-
HOIIpaBHe CYKIecHje, 10K je y APYTUM CJydajeBUMa peryjavcaH Apyraduju
nopejak npesacka oJpeheHnX UMOBUHCKHUX MpaBa y OJAHOCY Ha OMIITH
HacJeJHOIPAaBHU peXUM HacaehuBama.

[IpegMeT Hallle AK€ jeCcy yIIpaBo pellemha PYCKOr 3aKOHOAABLA, cajp-
»)kaHa y raBu 65 'KP®, ca nusbeM fa ce ucnuTa: y Kojoj Mepu ce lbUMa
O/ICTYTa O/l HaueJsla YHUBEP3aJHOCTH y HacaehuBamwy? [la v ce buMa obe-
36ehyje couujasaHa ysora yctaHoBe HacsaehuBamwa? Koimko oHa jonpuHoce
y6p3aHOM U OJIaKIIaHOM MpaBHOM npoMmeTy? /la jii cy ’brMa 3allTHheHH
WHTepeCH Hac/leTHUKA KOjU Y KOHKPETHOM cy4ajy Hacaehyjy? Oaroeopu
Jl0 KOjUX Oy/1eMO AOLIJIH, UCTPaXyjyhu 3a4aTy TeMy, MOT'y OUTH 0Jf KOPUCTH
CPIICKOM 3aKOHO/IaBLY y Kpeupamwy epUKaCHUjUX TPAaBHUX MeXaHU3aMa 3a
HacJiehuBame nojeJUHUX UMOBUHCKUX NTpaBa.

2. HacnehuBamwe npaBa y Be3u ca yyemrheM y npuBpesHUM
JAPYWITBMMa M1 NMPOU3BOAHHUM 3aJpyrama

['KP® npegBuha noce6Ha npaBuJja 3a HacJehuBamwe ysora (y/esa) ocTaBU-
Olla Y OCHOBHOM KaNHWTaJy (MMOBHHH) OPTAYKOT JPYIITBA, KOMaHAHUTHOT
JPYLITBA, IPYLITBA Ca OrpaHUYEHOM OATOBOPHOIINY U MPOU3BO/IHE 3a/ipyTe
WJIM aKIMja y aKIIMOHAPCKOM JIPYLITBY.®

$Buperu: 4. 1110, ct. 1 Tpahanckor kogekca Pycke ®enepanuje, npsu geo ox 30. 11.
1994.ropune. bp. 51-®3, apyru feo oz 26.01. 1996.ropune. bp. 14-O3, Tpehu neo ox 26. 11.
2001.rogune. bp. 146-®3,yeTBpTH feo ox 18.12.2006. rogune. bp. 230-d3. 3ak/byyHo ca
vn3MeHaMa U fjonyHama of 26.10. 2021. ronune. bp. 45-11 (I'paxkgaHckuii Kogekc Poccuiickoi
dPenepanuu, yactb nepsas ot 30.11. 1994 roga. N 51-®3, yacTb BTopasi oT 26.01. 1996 roga.
N 14-®3, yacTb TpeTbs oT 26. 11. 2001 rozga. N 146-®3 nyactb yeTBepTas ot 18.12. 2006
rozga. N 230-®3. Pex. ot 26. 10. 2021. roza. N 45-11). [IpeyseTo 18. 02. 2023. http://www.
interlaw.ru/law/docs/10064072. Y nactaBky pajga 'KP®.

‘Bupgeru: 4. 1176-1185 TKP®.
SBugetu: 4. 1176 TKP®.
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[IpemMa c/I0By 3aKOHHMKA, y CacTaB 3a0CTAaBLITHUHE OPTAaKa Y OPTAYKOM
JIPYLITBY, KOMIIJIEMEHTapa y KOMaHJUTHOM JIPYLITBY, y4eCHUKA APYIITBA
ca OrpaHUYEHOM O/IrOBOPHOIINY M YIaHA TPOU3BOLHE 3aipyTe YJIa3H YAe0
(ys10r) TOT Cy6jeKTa y OCHOBHOM KaIlKTaJly HEKOT O/ HaBeJeHUX 06JIMKa
KOMeplMjaJJHUX OpraHu3anuja.® 3a0CTaBIITHHY OCTAaBUOL[A MOXKe YUHUTH
HbETOB y/1e0 Yy OCHOBHOM KallKMTaJly HIPUBPEHOT IPYIITBA UJIH IPOHU3BOIHE
3aJipyre, y L[eJIMHU UJIH IeJTMMUYHO, Y 3aBUCHOCTH O/] TOT'a /1a JIH je Taj YAeo
CTeyYeH CaMOCTaJIHO UJIM Y 6paKy, I1a je CaCTaBHH /Ie0 3ajeJHUYKe UMOBHHE
CYNpPY>KHHKa, 6€3 0631Mpa Ha TO Ha YHje UMe ce BoAu.’

OcTaBHOYEB y/le0 y OCHOBHOM KallHUTaJy OpTadyKor ApYyIITBa, KOMaHAMUT-
HOT AIPYLITBA, AYLITBA Ca OrPAaHUYEHOM OAr0BOPHOLIhY UM TPOU3BOAHO]
3a/Ipy3H4 cacTaBJbeH je 0/ UMOBUHCKHUX NpaBa U 06aBe3a.? [[pema caBe3HOM
3akoHy 0 pyIITBUMA Ca OTpaHU4YeHOM ofroBopHourhy,’ '’ npaBa 1 o6aBe3e
KOja cy JlaTa caMo Ioje JUHUM Y4eCHUIIMMa JpYIITBA U TECHO Be3aHa 3a
HBUXOBY JIMUHOCT (T3B. J0/laTHA [IpaBa U 06aBe3e) He MOTy OUTH MpeMeT
oTyhema, na HU HacsiehuBamwa.l!

3a pasJIuKy oJ cJy4ajeBa y KojuMa HacJleJHUK KOMaHJUTOpa, ca Hacsehu-
BameM yJiesa Y OCHOBHOM KallMTaJly KOMaHJUTHOL APYILITBA, OAHOCHO
HacJleJHUK aKLlMOHapa, ca HacJehuBamweM akKliyja, ay TOMAaTCKU [10CTajy
4YJJaHOBU KOMaH/AUTHOT JPYLITBA, 0JJHOCHO aKI[MOHAPCKOT APYLITBA,'? 1py-
radvja cuTyaluja je ca HacjehuBameM OpTaKa y OPTAYKOM JIPYIITBY, KOM-
IJeMeHTapa y KOMaHJUTHOM ApPYLITBY, 4JaHa APYLITBA Ca OTPaHUYEHOM
0ZIrOBOPHOIINY WJIM YJlaHA MPOU3BOJHE 3apyre. HauMme, npujem Hacsief-
HHMKa Yy OBe KOMeplLiMjaJHe OpraHu3aliyje MoXe 3aBUCUTHU OJ CarJIaCHOCTH

*Bugeru: 4. 1176, ct. 1 TKPO.

"Bujgetu: nap. 9 Ypepn6e [lpesuaujyma, oAJ1yKe U peliewa cyackux Beha BpxoBHor cyaa
Pycke ®epnepanuje y rpabanckum npeametuma ([loctanossienus [lpesuuyma, perieHus
U onpejesieHUs Cy[6eHbIX KoJieruil BepxosHoro Cyna P® no rpakaJHCKUM JiesiaM).
Brossierenb BC P®. N° 3.2002. 14-15.

8Bugetu: 4. 67, cT. 1 TKP®.

93aKoH 0 JIpylITBUMA ca orpaHu4eHoM oaroBopHouihy Pycke ®exnepanuje oz 08. 02.
1998.ropune. bp. 14-®3. 3ak/py4yHO ca U3MeHaMa U fjonyHaMa oz 16. 04. 2022. roguHe. Bp.
114-03 (PepepanbHblil 3aK0H ,006 061eCTBaX C OTPAHUYEHHOW OTBETCTBEHHOCTHIO” OT
08.02.1998 roga. N 14-®3. Pepx. ot 16. 04. 2022 roga. N 114-®3). IIpeyseTto 19. 02. 2023.
http://www.consultant.ru/document/cons_doc_LAW_17819/

©YBugeTH: 4. 8, CT. 2 M 4. 9, CT. 2 3aKOHA O IPYIITBHMA Ca OTPAaHUYEHOM 0/[rOBOpHoOLIhy
Pycke ®enepanuje.

U Bupmetwn: 4. 383 TKPO.

2Bupgeru: 4. 1176, ct. 2 u 3TKP®.

201



LIIPABO U [IPYIITBEHE BPEJHOCTU” | 2023

OCTaJIMX YJIaHOBA KOjU YMHE Te MPUBpeIHe cCy6jeKTe,'* He3aBUCHO 0] TOra
Jla JIK OCTaBHOIA — YJIaHa APYIITBA UM 33ApyTe, Hacsehyje je/jJaH UM BUlile
HacsaegHUKa (A6oBa, et al, 2004: 85; Kyp6anos, 2018: 165-166).

To jacHo nmotBphyje TKPD, y norsieny HacsehuBamwa opTaka y opTaukoM
ApyiTBY. McTo Baxkul 1 y morJie/1y HacJiehuBamwa yMpJior KOMIJIEMeHTapa
y KOMaHAUTHOM JpylITBy'® (Buie o Tome: Kyp6aHos, 2018: 166).

Hcto Tako, 3PP, kao v 3aKoH 0 pylITBUMA Ca OTPAHUYEHOM O/ITOBOPHO-
urthy Pycke @eiepaniuje, nponucyjy Aia je IpeHoc y/ieJia 0CTaBUOIA Y OCHOB-
HOM KallKMTaJly OBOT BU/Jja IPpUBPEAHOT ApyIlITBa Moryh, u3y3eB ako cTaTy-
TOM JIpYLITBA HUje Apyrayuje ogpeheHo.'® Haume, cTaTyTOM ApyIITBa MOXKeE
ce IpeABUJETH CarJIaCHOCT OCTAJIMX y4YeCHUKA JPYLITBA 3a IPEeHOC yea
YMPpJIOT 4JlaHa Ha lberoBe HacJleJHUKe Y OCHOBHOM KalUTaJy ApyuTsa. [1o
CJIOBY 3aKOHa, CMaTpa ce /ia je carJlacHOCT A06HUjeHa, YKOJIMKO je, y POKY O/
30 faHa o aHa o6pahama HacleJHMKA OCTaBHOLlA YJaHOBUMaA JIpYILITBa,
NpUMJbeHa MIMUCMEHA CaIJIaCHOCT CBUX YJIaHOBA UJIM aKO HUKO OJf HbUX, ¥
TOM IIepUO/Yy, HUje OCTaBUO NIMCMEHY HecarJacHOCT. TeK HaKOH Jj06Ujamba
CarJaCHOCTH 3a NIPEHOC yJeJia y OCHOBHOM KallMTaJy ApYyLITBa, HAacJles-
HUK M0oCTaje 4iaH JpymrBal’ (aetasmsHuje: FaBpusos, 2003: 167). [Ipema
3aKoHY 0 ApYILUITBMMaA ca orpaHMyeHoM ofrosopHoluhy Pycke ®enepanyje,
nocToju MoryhHOCT ia ce 3abpaHa IpeHoca yzieJiay 0BOM BULY IPUBPELHOT
JPpyLITBa yCTAaHOBU CTAaTyTOM OBOT APYIUTBA 10 TPEHYTKA CMPTH Y4eCHHUKA
JApymTBa.'® 1

3anmpousBo/iHe 3a/IpyTe, UCTO TAKO, BaXKH /Jla Ce HAacJIeJHULU yMPJIOT YJIaHa
3a/ipyre MOr'y IpUMaTH y 3aipyTe, aKo CTaTyTOM HUje pyraduje oapeheno.?

Hacne,qmﬂcy yMpPJIOT OpTaKa, KOMIIJIEMEHTAapa, 4JlaHa APYLITBA Ca orpa-

BBugern: 4. 1176 TKP .
“Bupertu: 4. 78, cT. 2 TKP®.
SBugeru: 4. 82, ¢T. 2 u 5 TKP®.

1 Bugetu: 4. 93, cT. 6 TKP® u ui. 21, cT. 8 3akoHa 0 APYIITBHMA Ca OTPAHUYEHOM
oarosopHoiuhy Pycke ®enepanuje.

7 BupgeTu: 4. 21, ctT. 7-10 3aKoHa 0 ApyLITBUMA ca OTpaHUYeHOM oJroBopHoiuhy Pycke
depepanuyje.

8 BugeTu: 4. 23, cT. 5 3aKOHA 0 PYLITBHMA ca OrpaHUYEeHOM ofroBopHoiunhy Pycke
Penepanuje.

Y'Y cyacko-ap6UTpaKHOj MpaKCH MMa cjydajeBa Ja APYLITBO Ca OTPAaHUYEHOM
O/TOBOpHOLINY, YHOLIEleM U3MEHA y CTATyT APYLITBA, HOCJIe CMPTH HEKOT O] YJIaHOBA,
NPaKTUYHO CTBapa NpenpeKy 3a y4/amebe lheroBux HacJeJHUKa y ApyTBo. Kyp6aHos,
2018: 166.

20 Bypgerwn: 4. 106.5, cT. 4 TKPO.

202



H. CrojanoBuh | cTp. 199-227

HUYEHOM OJATOBOpHOLINY UJIM YJlaHa IPOM3BOJHE 3aJpyre NPUCTYI Yy Te
KOMepIiMjaJiHe OpraHu3aliyje Moe OUTH 3aBUCAH U O] UCITYHbeHhA APYTUX
ycJioBa. PeniuMo, 3a BbUX ce Tpaxu Ja 6yAy NOTIYHO MOCJ0BHO CIIOCOOHH,
M3y3eB HacJleJHMKa 0CTaBUOIA — YJlaHa NPOU3BOJHE 3a/pyTe, 3a Kora ce
3axTeBa y3pacT o/ HajMame 16 roguHa.?! OcuM Tora, NPUCTYN Hac/aeJHU-
[[MMa OpTaKa y OpTadKo APYLITBO MOTyh je, ¥ aKo Cy OHU IPETXOJHO PEru-
CTPOBAHM Kao CaMOCTAJIHU Pely3e THUIIH,*? U HUCY YJIaHOBHU JIPYTOT OpTay-
KOT IpYIITBA UJIK YJIaHOBU KOMaH U THOT ApyuTBa.?® Takobhe, 3a yusiameme
HacJle/lHUKAa Yy HaBeJleHe 06JIMKe KOMepliMjaJHUX OpraHu3alnuja noTpebHo
je la caMu HacJieIHUIIY UCKAXYy jaCHY HaMepy 0 HaCTaBKYy pa/ia, [locJie 0TBa-
pama HacJsieha yiaHa kora Hacsehyjy (A6oBa, et al., 2004: 85; BysiaeBckui,
et al, 2007: 286). OneT, HacJeJHUKY YMPJIOT YJaHa 3aipyre MOXe GUTH
o6UjeH NpHUjeM y 3apyry, yKOJUKO OH HeMa HaMepy Ja ce JIMYHO aHra-
XKYje y beHOM JleJIoBamby, a 6p0j 4JIaHOBA KOjU YUECTBYje y paay 3aApyre,
HCNyHaBa KOBOTY 0o/; 25% o/ yKyHOT 6poja 4siaHoBa.?*

3a cayyaj Aa Hac/eJHUK YJIaHa NPUBPEJHOT APYIITBA UJU NPOU3BOIHE
3a/ipyre He J06Uje MOTPEOHY CAIVIACHOCT 3a y4Jamkeme y oJrosapajyhy
KOMepLHjaJIHy OpTraHU3aL U]y UJIU 3a IIPEHOC YZeJia y OCHOBHOM KallUTaJIy
NpPUBpPEAHOT PYIITBA, OH OH/IAa KMa PaBo HA UCMJIATY CTBapHE BPeJHOCTHU
HacJsieheHor y/ies1a MM NpaBo Ha MPEHOC CBOjUHE oA peheHNX UMOBUHCKHUX
fo6apa.?® OacTynamwe o/ Hayesla YHUBEP3aJHOCTH Y HaciehuBamwy yaena
y OCHOBHOM KamnuTaJy oJropapajyher npuBpeiHOT ApYyIITBA NpeJCcTaB/ba
,KOMITIpoMUC u3Mehy KopropaTHUBHUX UHTepeca IPaBHOT JIUIA U UHTepeca
HacaeaHuka” ([JoauHckas, 2004: 7).

CTBapHa BpeJHOCT HacJieheHor y/ies1a y OCHOBHOM KaNUTaJy NPUBPEHOT
JIpyITBA UJIM IPOU3BO/IHE 33/IpyTe, Y PYCKOj MPAaBHOj IUTEPATYPH ce fedu-
HUIEe Kao ,/e0 BPeJHOCTU HETO HMOBHHE, Cpa3MepaH BeJIMUYUHU yjesa
y4eCHUKa NPUBPEAHOT PYIITBA UJIW Ipou3BoAHe 3a4pyre” (BysaeBckuH,
et al, 2007: 287),° 3a pa3/iuKy 0/l HOMUHaJIHE BPEJHOCTH KOja 3ampaBo
npeJicTaB/ba MPBOOUTHY HOBUYAHY BPEAHOCT yeJsa y TPEHYTKY yJaramwa y

ABugeTu: 4. 7, cT. 1 3akoHa o npousBogHUM 3apyrama Pycke @egepanuje og 08. 05.
1996.ronuHe. bp. 41-®3.[locnegwe uspame (PegepanbHblii 3aK0oH ,,0 TPOU3BOJACTBEHHBIX
koonepaTtuBax” ot 08. 05. 1996 roga. N 41-®3. [locaeauss pepaknus). [lpeyseto 19. 02.
2023. http:// www.consultant.ru/document/cons_doc_LAW_10286/

2BupgeTu: 4. 66, cT. 5 TKP®.

B BugeTH: 4. 69, cT. 2 1 4. 82, cT. 3 TKP®.

24 BupeTu: 4. 7, cT. 2 3aKOHa 0 IPOU3BOAHUM 3apyrama Pycke ®efepanuje.
% Bugern: 4. 1176, 1 TKPO.

26 Takobe, BugeTu: 4. 14, cT. 2 3aKoHa 0 APYLUITBUMA Ca OTPAHHUYEHOM O roBOpHoOIIhy
Pycke ®epnepanuje.
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OCHOBHM KallKMTaJ IPUBPEJHOT pYIITBA UK Ipou3BoHe 3apyre (Bysaes-
ckui, etal,2007: 286-287). [IpuToM, CTBapHa BpeAHOCT HacJieheHoT yaesa
y OCHOBHOM KalHUTaJly NPUBPESHOT APYIUTBA UM IPOU3BOJHE 3a/pyre
yTBphyje ce npeMa 6uaHCy CTamka, CaCTaB/bEHOM Ha /laH OTBapama Hacseha
yMPpJIOT 4JIaHa JpYIITBA UJIM 33/ipyTre,?’ a He y TPeHYTKY npujeMa Hacjeha
(Kopneesa, 2019: 238).

['KP® He cazp»u npaBUJIO O POKY Yy KOM ce HacJeJHUKY KOju HUje 0610
CarJIaCHOCT 3a y4Jlakbemwe Y IPUBPeHO APYLUTBO UJIM IPOU3BOAHY 3aipyTY
WJIM 32 IPEHOC y/ies1a y OCHOBHOM KamnuTaJy oAroBapajyhe komepuujaaHe
OopraHu3salivje, UMa UCIIJIAaTUTHU CTBapHa BPeJHOCT yZeJia UM IpeJiaja UMo-
BUHCKHU Jlobapa in naturam. HacynpoT ToMe, 3aK0H 0 JpyUITBUMA ca orpa-
HU4YEeHOM ojiroBopHoiihy npeaBuba fa je APpyUITBO AY>KHO HACJEJHUKY
Jla UCIJIAaTU CTBApPHY BPEJHOCT y/eJ/la Y OCHOBHOM KalWTaJly UJU Aa Ipe-
Hece MpaBo CBOjUHe Ha oApeheHUM UMOBHUHCKUM 10OpUMa Yy POKY OJf jeiHe
roZiMHe OJ JlaHa MpeHoca TOoT y/iesa Ha JIpyLITBO, U3y3eB ako Kpahu pok
HUje npeABUDEH OCHUBAYKMM aKTOM JpyLITBA Ca OTPaHUYEHOM O/ITOBOP-
Howhy.?® Y pyckoj mpaBHO]j INTepAaTy Py KMa MUILIJbEHA, YKOJIUKO OCHUBAY-
KUM aKTOM NpPUBPEJHOT APYIITBA UJIU IPOU3BOJHE 3aJpyTre HUje HULITA
Npenu3npaHo, ja 61 Ty aHaJIOrHO TpebaJsio IPUMEHUTH MPaBUJIO O U3MHU-
pewy obaBesa, caapxkaHo y 4. 314 TKP®. HaBeseHu 4/aH ynoTpebsbaBa
TEePMUH ,pa3yMHU POK”, KOju MoYnibe TehH o1 HacTaHKa o6aBe3e, TO jecT, y
OBOM CJIy4ajy, 0/ TPEHYTKa Ka/1a je 0/i0ujeH npujeM y oAroapajyhy komep-
L[MjaJIHy OpraHu3anujy. YKOJMUKO NPUBpPeJHO APYLITBO UJXA IPOU3BOJHA
3a/ipyra He U3MHUpe CBOjy 06aBe3y y pa3yMHOM POKY, OH/Ia Ce IpUMeyje
MexXaHH3aM poKa oJ 7 [aHa, o[, JaHa NOoAHOIlewka 3axXxTeBa HacJleJHUKA
(bynnaeBckui, et al, 2007: 290).

Y cutayuuju fa 41aH NIpUBpeHOT JPYLITBA, OAHOCHO NPOU3BOHE 3apyre
Jl0 OTBapatba CBOT HacJieha HUje y MOTIYHOCTH UCIJIATHO Y/1€0 Y OCHOBHOM
KanuTaJly APYIITBa, Ipe UCTeKa poKa oJpeheHor 3a KOMIJIETHY HCIJIATY,
Ha IberoBe HacJeJHUKe, YKOJIUKO JOOUjy CarJlaCHOCT OCTaJJIMX YJaHOBA
JIPyUITBA WUJIM 3apyTe 32 YuJamhemhe, Ipesga3u bheroB y/1eo Y OCHOBHOM
KanuTaJjy APYyIITBAa U 06aBe3a Aa HeucmaheHu Jeo yjesa UCIJIATH Y
oapeheHoM pPoKy. AKO U30CTaHe CarJiaCHOCT 3a YJIaHCTBO Y OBUM KOMep-
[[MjaJIHUM OpraHu3alujama, OH/ia ce lbUMa Ucniahyje cTBapHa BpeJHOCT
yzeJa, cpa3aMepHo yniaheHoM Jiesy Ui ce oiroBapajyha MMoBHHa pe/iaje
y HaTypH. [lpyra omnuuja He Ba)ku 3a mpousBoHe 3a7pyre (BysaeBckui, et
al, 2007: 291).

Y BupgeTn: 4. 78, ct. 1 TKP .

28BugeTu: 4. 23, cT. 5 1 8 3aK0Ha 0 APYLITBUMA Ca OTpaHUYeHOM o roBopHoiunhy Pycke
depepanuyje.
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Pycku 3akoHOaBal, yHEKOJIMKO Apyradydje carjejaBa cjaydaj Kkaja 4JaH
NpUBpPeJHOT JpYIITBA, 0lHOCHO IPOU3BOJHE 3a/|pyre YMpe, a HUje y LieJIMHU
yIIJIaTHO y/ie0 y OCHOBHOM KaluTaJy ApyLITBa, OJHOCHO 3a/pyre y BpeMe
npeasubheHo 3a To. Taja, HacJeAHUIIMMA yMPJIOT YJ1aHa JpyuITBa ca orpa-
HUYEHOM OJIroBopHOLINy MOXKe NpUIIacTH UCIJaTa oArosapajyher gena
CTBapHe BPeJJHOCTH Her0BOT YJIOXKEHOT y/eJa UK IPeHOoC IpaBa CBOjUHe
Ta4yHO oZpeheHnX UMOBUHCKH Z106apa,?’ U3y3€eB aKo CTATyTOM OBOT BH/a
NpPUBpEeLHOr APYIITBAa HUje IPONKCAaHO Aa APYLITBY NpUNaja caMo Jeo
yZeJia oCTaBHOLa, IPONOPLIMOHAJIHO HeucnaheHoM fiesty yJora, kaja ce
4YJIaHOBHU JIpYILITBA carjace o pujeMy HacJieHUKa yMmpJior 4iaaHa (Byna-
eBckui, et al, 2007: 292). Ko npousBoiHe 3a/ipyre, Y UCTOj CUTYyaLHjH,
HacJIeIHUK YMPJIOT YJlaHa 3a/ipyTre, KOjU je y 3a/ipyTy IpUMJbeH, Hacehyje
yZAeoy ynjaaheHOM H3HOCY, Kao M 0CTaBUOYEB YT, 360r Kalllkberba Yy UcIlja-
TH.’® YKOJIMKO Hac/leHUK OCTaBHOLA — YJaHa NPOU3BO/HE 3a/ipyTre HUje
Y caMo N0CTAo0 4JaH, lbeMy ce OHJa ucnahyje ctBapHa BpeJHOCT yJiora y
vcrnaheHoM Jiesly, yMawbeHa 3a Ka3Hy U TYOUTKe, 300T 3aKacHeJie yIljiaTe
ynora.*’ UcTo pelierwe BaXky 3a HacJeJHUKe OpTaKa UJIM KOMIlJIeMeHTapa
KOjH Cy 3aKaCHMJIM Ca yIIJIJaTOM OCHHUBAYKOT yJora y 1jeJIOCTH, C jeJHUM
O/ICTYTIaHKEM KOje Ce 0JJHOCHU Ha O/ITOBOPHOCT 3a Kallllbekbe y YIJIaTH YJI0ra,
y BUAY Ka3He, y usHocy of, 10%, Ha roguuimbeM HUBOY o HeynslaheHor
JileJ1a yJora, ¥ HakHaJie rybuTaka, OCUM aKo OCHUBAYKHUM YTOBOPOM HHUje
npeBubheHo HemTo Apyro.>? AKO aKIIMOHAP YMpe, TPe HEMOTIYHE UCILJIATe
aKliyja ¥ IpY TOM 3aKaCHU Ca HUXOBOM HUCIIJIaTOM, HbeTrOBU HacJleJHULU
MOTy HacJeJAWTH CaMO OHaj OPOj aKIMja YHja lieHa o/roBapa ynjaheHoM
M3HOCY, y3 06aBe3y nahamwa Ka3He, 360r Heb1aroBpeMeHe HcIJaTe akliyja
Koja je npeiBuheHa yroBopoM 0 OCHUBamy ApyuITBa.*

3. HaciehuBamwe npaBa y Be3u ca yyemheM y nOTpomIayKoj 3aApy3u

Pycku 3akoHOZaBal, yHEKOJIMKO OACTYNAjyhu o4 ONLITEr HAC e AHONPABHOT
pexnMa, yCrocTaB/beHOI IpaBUJIMMa 3aKOHCKOT HacslehuBamwa, npeaBrbha

29BugeTu: 4. 23, cT. 4 3aKoHa 0 APYIITBUMA ca OTpaHUYEHOM oAroBopHouthy Pycke
depepanuyje.

30Bupetu: 4. 106.5, cT. 4 TKP® 1 ui. 9, cT. 3 3aKoHa 0 MpOU3BOAHUM 3aZpyramMa Pycke
depepanuyje.

1 Bupmetn: 4. 410 TKPO.

2Bugern: 4. 73, cT. 2 n 4. 82, ctT. 5 TKPO.

3 BugeTu: 4. 34, cT. 1 3aKoHa 0 aKIMOHAPCKUM JpyiiTBUMa Pycke ®esnepanuje ox 26.
12.1995.roguHe. bp. 208-®3. 3ak/by4yHo ca u3MeHaMa u fonyHama oz 07.10.2022. 1 19. 12.
2022.ropguHe. bp. 519-®3 (PepepanbHblii 3aK0oH ,,06 aKI{HOHEPHBIX 0611ecTBaX” OT 26. 12.
1995 roga. N 208-®3. Pep ot 07.10. 2022, cusm. ot 19.12. 2022 roga. N 519-®3). [IpeyseTo
19.02. 2023. http:// www.consultant.ru/document/cons_doc_LAW_8743/
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pelilera Koja ce 0iHOCe Ha HacJlehrBame paBa Be3aHUX 3a yuelihe y HOTpo-
IaYKUM 3aapyrama,’* Koje ce peJIoBHO OCHUBAjy pajJiu 3a/0BOJ/baBatba
oapebeHux noTpeba CBOjUX Y/IAHOBA, MONYT: rpaheBUHCKUX, MOTpOLIAY-
KUX, KpeUTHUX U CIMYHUX oTpeba (feTa/bHUje: KopHeea, 2019: 238).

[IpeMa cyI0By 3aKOHMKa, HACJIeJHUK OCTABUOLA KOjH je UMAO yJIOT Y CTaM-
6eHoj, ctaMmbeHo-rpaheBUHCKOj, BUKEH/AILKOj, FapaKHoj, 0/bONPUBPEJ-
HO-NIOTPOIIAYKOj, KPeAUTHO] UJIU APYT0j NOTPOIIAYKOj 3a/ipy3H, 110 IIpa-
BUJIy, CTHUYE Taj yJIOT, y BpeMe oTBapamwa Hacseha.?® OBo nmpaBuJio Tpnu
OZCTyNake, peLluMO, y CHTYallju KaJa je YMPJIU y NOTIIYHOCTH UCIIJIATHO
yJIOT 3a CTaH, BUKEH/IUIY, Fapa)ky UJH APyry o6jekaT Koju My je 3ajpyra
pogenua. Taza, HacJieJHUKY IpyIaZia IpaBo CBOjUHE HA TOj HENIOKPETHO-
CTHU U OHa Cce HacJiehyje o onuTHM NpaBUJIMMa 3aKOHCKOT HaclehuBamwa.3®
HanpoTus, ako ocTaBual, HUje Y LleJIMHU MCIJIATHO YJIOT 33 CTaMOeHU
NPOCTOP, FapaxKy UM Jpyry HENOKPeTHOCT, KOjy My je 3aZpyra npeHeJja
Ha Kopuliheme, OHJla HeroBOM HacJeJHUKY NPUNaZa YJOorT, Y U3HOCY KOju
je ocTaBuWJalL, yIJaTHO [0 OTBapamwa HacJseha, Kao U paBo kopuluhemwa
CTaHa, rapae UJy JIpyror 06jeKTa KojH je 3a/ipyra i0/ieJiiJia ocTaBuony.*’

[lITa ce cMaTpa yJIOroM OCTaBHOIlA Y UMOBHHHU MOTPOILIAYKe 3a/[pyTe, TO
pasIMYuTO oipehyjy NPONUCH KOjU peryJInIiy nojeJuHe 06JIMKe MOTpoIay-
KOT yApy»KuBatba. Tako, mpeMa 3aKOHY O IOTPOLIAYKOj 3aApy3H, Pajiu ce
0 U3HOCY KOjU He YKJby4dyje yJIa3HUHY — HAKHa/y 3a IPUCTyNake 3aJpy3u
v 3a/ipy»kHe ucnarte.’® [IpeMma 3akoHY 0 MOJbONPUBPE/IHO]j 3aJpy3H, YJIOT
noJijpazymMeBa 36Up 06aBe3HUX U JJOJATHUX yIJIaTa ocTaBuona.>* 3aKoH o
6aLITOBAaHCKUM, IOBPTAPCKUM M BUKEHJALIKUM HEKOMEPLHjaJIHUM YA PY-
»KehUMa, UMOBUHCKH yJIoT oApehyje Kao yJ10’KeHU U3HOC HOBIa.*

3 Bugetn: 4. 1177 TKP®.
3Bupgern: 4. 1177, ct. 1 TKP®.
3¢BupmeTu: 4. 218, cT. 4 TKPO.
"Bupetn: 4. 1177, ct. 1 TKPO.

$BugeTH: 4. 22 U 4J1. 24, CT. 2 3aKOHA 0 NOTPOIIAYKOj 33APpY3H (IOTPOIIAYKHUM APYIITBUMA,
IbUXOBUM caBe3nMa) y Pyckoj Penepanuju og 19. 06. 1992. ronune. bp. 3085-1. [locnegmwe
usgamwe (3akoH ,0 MOTpebUTENBCKON KOONepal Uy, [IOTPeOGUTENbCKUX 0BIIeCTBAX, UX
cor3ax] B Poccuiickoit @enepanun” ot 19.06.1992 roga. N 3085-1. [locsegusas pepakgus).
[IpeyseTo 19. 02. 2023. http://www.consultant.ru/document/cons_doc_LAW_608/

$9BugeTru: 4. 1 4. 35, cT. 3 14 3aKoHa 0 MOJLONIPUBPELHOj 3a4py3u Pycke Pegepanuje
on 08. 12. 1995. rogune. bp. 193-®3. [locneawe usnamwe (Pegepanbubid 3akoH ,0
ceJIbCKOX03siUcTBeHHOU kKoonepanuu” oT 08.12.1995 roga. N 193-®3. [locseiHAs peakus).
[IpeyseTo 19. 02. 2023. http:// www.consultant.ru/document/cons_doc_LAW_8572/

“Bupgetu: 4. 19, cT. 6, y Be3u ca 4. 1 3aKoHa 0 6GalITOBAHCKUM, MOBPTAapPCKUM U
BUKEH/IAIIKUM HEKOMEPIUjaJIHUM yApYewbruMa Pycke ®enepanuje og 15.04.1998. roaune.
Bp. 66-®3.Tlocneamwe usnamwe (PegepaibHblii 3aK0H ,,0 Cal0BOAYECKHUX, OTOPOJHUYECKUX
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HacnepHunmMa ocTaBuona — 4aHa IOTpoOLIAYKe 3a/ipyTre, pyCKU 3aKOHO/a-
Ball, Y3 MPaBO Ha yJIOT Y MOTPOIIAYKO0j 3aAPpy3H, NPU3HAje U PaBo Aa 6y/e
HeH 4J1aH. To beroBo npaBo He 3aBUCH 0f] TOT3, /1a JIU je ¥ KOJIMKO OCTaBUIAL
MJIaTHO Ha MMe CBOT yJIora ¥ Jja JIM je OH ca yMPJIMM 4YJIaHOM NOTpoIIavyKe
3a/ipyre KMUBEO 3ajeJ{HO UJIM He Y CTAMOGEeHOM MpCTopy 3a/ipyre (JeTabHuje:
KopneeBa, 2019: 239). McTa cuTyaiuja je ako caMo jeZilaH 0J1 0CTaBHOYEBUX
HacJle[JHUKA XKeJIU yuJlakbee y noTpouadky 3agpyry (bynaesckui, et al.,
2007: 296). l[IpaBo Ha 4JIaHCTBO Yy NOTPOLIAYKOj 3a/1pY3H HACJAEJHUKY HE
Moxe 6uTH yckpaheHo."' Y cay4dajy /ja Hac/le IHUKY YJIaHOBY MOTPOIIAYKe
3a/ipyre 0/101jy yuJakere, OH UMa NIPaBo /1a Y CY/ICKOM NOCTYNKY OCIIOPH
To oJi6bujame (AeTasbHUje: KopHeeBa, 2019: 239).

YKOJIMKO HacJeJHUK He UCIYHHhaBa yCJOBE Jia OCTaHe 4JaH 3aJpyTe, jep
je, peuumo, Muiahu o 16 roguHa*? UK He XeJld Jja ce y UCTY Y4JIaHH, OH/A
ce lbeMy Hciahyje U3HOC ysi0ra y MMOBHHH MOTPOLIAYKeE 33/1pyTe, Y HOBILY
Wiu HaTypu (feTasbHuje: MaBpusios, 2003: 170-172).%

Y cuTyauujy Aa CBM OCTaBHOYEBU HACJIeJHULU UM BULIE BUX KeJle a
ce y4JlaHe y NOTPOILIAYKY 3apyry, y K0joj je 3a 3kMBOTa OCTaBUJIAL, 6MO
yuJlalb€eH, OH/la MUTake HhbHUXOBOT YUJamkena, jeJHOT UM CBUX, pella-
Bajy oAroBapajyhu 3akoHU 0 MOTPOLIAYKUM 3a/ipyramMa U OCHUBA4YKH aKT
JlaTe noTpouayke 3aapyre.** [1a Tako, peruMo, 3aK0OH 0 NMOJbONIPUBPES-
HOj 3a/py3H, 3aKOH 0 KPeUTHUM MOTPOIIAYKHUM 3a/Jijpyrama rpahaHa u
3aKoH 0 NOTPOLIAYKOj 3a/ipy3U NpeABUDajy, la y HEOCTATKY Apyradyujer
pellema, caZpKaHOT y OCHUBAYKOM aKTy 3a/pyre, CBU HacJeJHUIM OCTa-
BHMOIlA MOTY MOCTaTH YJIaHOBH 3a/ipyre,*> [ITO ce y TEOPHju omnpaBaaBa

U JJa4HbIX HEKOMMEpPUYECKUX 00beuHEeHUsIX rpaxkaan” oT 15. 04. 1998 roga. N 66-3.
[Mocnenuss pegaknus). [Ipeyseto 19. 02. 2023. http:// www.consultant.ru/document/
cons_doc_LAW_18461/

“Buperu: yia. 1177, ct. 1 TKPOD.

“2BugeTtu: 4. 7, cT. 1 3aKoHa 0 MOTPOLIAYKOj 3a/ipy3H, 4JL. 6, CT. 1 3aKOHA 0 KPeJAUTHO]
noTpouavykoj 3a/py3u rpahana Pycke ®eznepanuje og 07. 08. 2001. rogune. bp. 117-®3
(PenepanbHblii 3aK0H ,0 KpeJUTHBIX IOTPEOUTENBCKUX KOoolepaTuBax rpaxaan” ot 07. 08.
2001 roxa. N 117-®3.Tlocnenuss pegakyus). [lpeysero 19.02. 2023. http:// www.consultant.
ru/document/cons_doc_LAW_32882/, 4. 13, cT. 1 3akoHa 0 N0/bONPUBPEHOj 3a]py3U U
4J1. 18, cT. 2 3aK0Ha 0 6AIUITOBAHCKUM, IOBPTAPCKUM M BUKEHALIKUM HEKOMEepIHjaJIHUM
yapyxemwuma Pycke ®epepanuje.

“BupgeTu: 4. 13, cT. 5 n i 14, cT. 1 3ak0Ha 0 MOTPOLIAYKOj 3a/1py3H, 4J1. 18, cT. 9 3akoHa
0 [0JbONPUBPEIHOj 3aIpy3H U UJI. 6, CT. 5 3aKOHA 0 KpeAUTHOj NOTPOIIAYKOj 3apy3u Pycke
dPenepanuje.

“Bugertu: 4. 1177, ct. 2 TKP®.

“Bugeru: 4. 16, cT. 7 3aK0Ha 0 10/bOIPUBPEAHOj 3aJPY3H, UJI. 6, CT. 5 3aKOHA 0 KpeAUTHUM
MOTPOLIAYKUM 3aApyramMa M 4. 13, cT. 5 3akoHa o moTpouiaykoj 3aApy3u Pycke ®efepanuje.
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noTpe6boM 3alUTUTE BUXOBUX HHTEpPeca U paBHONpaBHoL Ny HacJeLHUKA
(BynaeBcku, et al, 2007: 298). OBUM aKkTHUMa, TaKohe, MoXe /a ce mpej-
BU/IM IPUOPUTETHO MPABO HA y4Jamewhe y 3aZpy31 HEKOT O/, CaHAC/Ie[-
HuKa. To oHAa noapa3yMeBa 6JinxKe ypeherwe HaYMHA U3MHUPEha 0CTANIUX
0CTaBHOYEBUX HACJIeHUKA KOjH HUCY Y4JIatbe€HH Y 3a/IpyTy O/ CTpaHe caMe
3aJipyre (Buile o ToMe: bysaeBckuH, et al, 2007: 297; Ceprees, ToJsicToH,
Enucees, 2002: 173).

3a HacJieJHUKe KOjU He UCIYHaBajy YCJIOBe Jia ce y4JsaHe y ogropapajyhy
NOTPOLIAYKY 3aIpyTy, NIPONKUCHUMA O JATOM 00JIMKY NOTPOLIAYKOT YAPYKH-
Balba U lhbeHUM OCHMUBAYKHM aKTOM MOpa /1a Ce Peryaulie NOCTynakK, HAYMH
Y POKOBH BbbUX0BOT u3Mupemwa. [KP® omoryhaBa noTpomadykum 3agpyrama
Jla ce caMe ompe/iesie 32 HAYUH U3MHUPEA HACJeJHUKA OCTABHUOLA KOjU He
MOTY IOCTAaTH HheHU YJIaHOBU — Y HATYPH UJIU HOBILY.*®

CaM nocTynak, HA4YMH U POK UCIJIaTe HacJeIHUKA KOjU HUCY TPUMJbEHHU Y
MOTPOLIAYKY 3aJpyTry Tpeba 6Jmxke a 6yae ypeheH OCHUBAa4YKUM aKTOM

3azapyre.?’

4. HacnehuBamwe npeayseha

[Ipempay pyckoM npaBy 3a HacJiehuBamwe npeayseha BaKu ONIUTH HaCJIe-
HonpaBHU pexxuM, [KP® oacTyna o wera kazia je ped o nmojesu npeayaeha.
Hawume, pazsu ce o ToMe ja npuopuTeT y HacaehuBamwy npey3eha kao jejun-
CTBEHOT UMOBHUHCKOT KOMILJIeKCca U 00jekTa npasa (["aBpusos, 2003: 173;
Kyp6aHos, 2018: 171), HaMeweHOT Ipe1y3e THUYKO]j IeJIATHOCTH, Y HaYeJy,
¥MMa HacJleJHUK — QU3UYKO JIHIle KOje je U caMo MpeAy3eTHUK, HE3aBUCHO
0/l IpaBHOT OCHOBA [T03MBaka Ha HacJiehe, UK Hac/leJHUK — KOMepIidjajiHa
opraHu3aliyja, koja Hacsehyje Ha ocHOBY 3aBellTama.*® +

Pyckuy 3aKoHOAaBal| TpaXky [ja Cy HaBeJleHU Cy6jeKTH perucTpoBaHU, Kao
caMOCTaJIHU NpeJly3eTHUK UJIM Kao KOMepliMjaJiHa OpraHu3aliyja, y Bpeme
oTBapamwa Hacseha octaBuona.*® /lakJie, CTpUKTHO ce Ap>kehu cjioBa 3aKo-
HYKa IPOUCTHYE 1a OBY IPUBUJIETH]y ¥ HacehrUBamby 0CTaBUOYEBOT IPesy-
3eha HeMajy HaBesieHU cy6jeKTH Koju he oBaj cTaTyc cTehu npe okoHYamwka

Bupgetu: 4. 1177, ct. 2 TKPO.

*7Y ToM mpaBLy, peuMo, ryacu 4. 14, cT. 3 3aKoHa 0 MOTpoIIaYKoj 3a4py3u Pycke
depepanuyje.

“8Bugeru: 4. 1178, ct. 1 TKP®.

490 pasJ/io3uMa KOju roBOpe y MPUJIOT OBOT 3aKOHCKOT pelliekha, BUJIETU € Ta/bHO KOJI:
MartBeeBa, 2012: 140-141.

S0HcTo.
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nojieJsie Hacse IcTBA (Tako u: AGoBa, et al., 2004: 86; bystaeBckui, et al., 2007:
300; Kyp6anos, 2018: 169. CynpoTHo: TesnrokunHa, 2002: 6; FaBpusios, 2010).

OBy NpUBHUJIErHjy HACJI€JHUK — CAMOCTAJIHU [TpeJly3e THUK UJIU HACJIeJHUK —
KOMepIHjaJHa OpraHusanuja, Mory MICKOpUCTUTH, aJIU U He Mopajy. He mory
6uTU NpUHYHEHU OAJIYKOM Cy/ia J1a, Ha UMe HacJieha, J061jy 0CTaBUOYEeBO
npeny3ehe (Bysaesckui, et al,, 2007: 300).

YKOJIMKO je HacJeJHUK OJIJIyYHO Jla peasii3yje NIPUOPUTETHO MpPaBo y
HacJiehuBamwy ocTaBUOYEeBOT pey3eha, ma BpeJHOCT UCTOT IpeMaliia Bpei-
HOCT HeTrOBOT HACJIEIHOT ZieJia, OH/Ia je OH ZIy»KaH OCTaJIMM HacJleJHUIIMMa
Jla HaJIOKHA/IW Pa3JIMKY — WJIM IPEHOCOM JIPYTUX UMOBUHCKHUX Ao6apa 13
3a0CTaBIITHHE WU UCIJIATOM oZiroBapajyhe cyme HoBia.’! HauuH pea-
JiM3alyje KOMIIeH3alije yMHOTrOMe 3aBUCH 01 Moryher foroBopa usmehy
HacJleJHUKa KOjU MMa MPBEHCTBO Y HacJaehuBamwy npeayseha u ocTaaux
HacJsieHUKa (MaTtBeeBa, 2012: 141).

['KP® perysuiie npuopuTeTHO NPaBo y HacjehuBamwy npeayseha octaBu-
olla caMo y CUTYyall{ju /ia jeZlaH O/ HacJeJHUKA UCTYhaBa TPakKeHe yCJI0Be.
Y pyckoj npaBHO] TeOpHju UMa CXBaTamwa Jla y CUTyalliju KajJa JBa WU
BHIIIe HACJIeJHHKA UMajy MPUOPUTETHO MPaBo y HacjehuBawy ocTaBuoue-
Bor npeAy3eha, nMa MecTa IpUMeHHU pelllekha 0 IPBEHCTBY Y HacJaehuBamby
npejsy3eha oHOr HacJeJHUKA KOjH je 3ajeIHO Ca OCTABUOIEM OHO HErOB
BJIACHUK. AKO TaKBOT HacJeJJHUKA HEMA, OH/IA TPUOPUTET y HacJaehuBammby
YMMa HacJieJJHUK KOjH je 3ajeJIHO ca 0CTABUOIEM YYECTBOBAO Y JIeJJTATHOCTH
npeay3seha. Y ciy4ajy ia je Bullle HacJieJHUKA 3aje/IHO ca OCTABUOLIEM GUJIO
HOCHJIAIl IpaBa 3aje/lHUYKe CBOjUHE Ha Mpey3ehy UJH je BUIlle HAC/Ie]-
HHUKa y4eCcTBOBAJIO V¥ pajy Tor npeay3eha, oHja 64, carjacHo 4. 1178, cT.
2 TKP®, cBu oHM TpebaJio J1a MOCTaHy CyBJacHUIM npeay3eha, kako 6u ce
O4YyBaJia keroBa LeJIOBUTOCT U KOHTHUHYUTET Yy NocJioBamwy. Ha ucTH HauMH
6u TpebaJsio ypeUTH CUTYALUjy Ka/1a je BULIe HacJeJHUKA PETUCTPOBAHO
Kao caMOCTaJIHU NMpeAy3eTHUK UJM Kao KOMepIhjaJsHa opraHu3aniyja, a
HUCY CyBJIACHUIU Ca OCTABHUOLEM Ha Npe/y3ehy UM HberoBy MOCJI0BHU
napTHepH (BymnaeBckui, et al, 2007: 301; MaTBeeBa, 2012: 141). HapagHo,
1[eJIOKYTHA IpaBHA CUTYallkja 3HAaTHO OU Cce 0JIaKIlaJia, yKOJUKO Ce BUIlle
HacJieIHUKA Ca IPUOPUTETHUM IPAaBOM y HacJiehuBamwy npeayseha ogpexkHe
OBe NMPUBUJIETH]€E Y KOPUCT jeJHOT o/ kX (AGOBa, et al.,, 2004: 86).

3a cay4aj a HUKO 0/] Hac/leJHUKA HeMa IPUOPUTETHO IPaBo Ha npeay3ehy
WJIW I'a HYje UCKOPUCTHO, OH/IA Ce He BpLIH no/iesa npeay3eha, Beh ce mehy
caHacJ/e/IHUIIMMAa YCIOCTaB/ba CYyBJIACHUYKHU OIHOC Ha npeay3ehy, cpas-
MepHO BEeJIMUYUHU HACJIeJJHUX /IeJIOBA, OCUM aKO OHU HUCY MOCTUTIJIH JIpy-

S1Bugeru: 4. 1178, ct. 1,y Be3u ca ui. 1170, ct. 1 TKPO.
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raduju IOroBop o CyA0UHU ocTaBuovyeBor npeayseha.® Ucto 6u, HauesHo,
Tpebasio ypeJUTH U CUTYalMjy Ka/ja je U3a 0CTAaBUOLA OCTAJIO HEKOJIUKO
npey3eha Koja ce He MOTY IIOJI€/IMTH, TAKO Zia CBAKOM 0/1 HacJleJHUKA MPHU-
nmajiHe 1o jeaHo npeay3ehe (A6oBa, et al., 2004: 86).

5. HacnehuBamwe MMOBHHeE Y/IaHA CEOCKOT (MO/bONPHBPESHOT)
ra3siuHCTBa

Pycku 3akoHozaBan npejBubha oCTyname 0O ONMUITET HACJAeJHONPABHOT
pexrMa U 3a HacJiehuBame yZiesia 4aHa Ce0CKOT ra3IMHCTBA Y UMOBUHHU
TOT Ta3/JiJMHCTBA, °® Koja MOXKe OGUTHU pe3yJsiaTaT MPOU3BOJHE aKTUBHOCTH,
npepa/jie, CKJAaAMLITERHA, TPAHCIOPTA UJIK IPO/iaje N0/bONPUBPESHUX IPO-
M3B0/la HA OCHOBY JIMYHOT y4Yelnha 4jaHOBa ra3fguHcTBa.>

[lpema cioBy T’KP®, usaHOBM c€OCKOT ra3fiIMHCTBA® Ha FHErOBOM HMOBHH-
CKOM CyICTpaTy MMajy npaBo 3ajeJHUYKe CBOjUHE, OCUM aKO JJOrOBOPOM
13Mehy 4J1aHOBa HUje YCIIOCTaBJ/beH CYyBJACHUYKH OJJHOC Ha CBUM J,06pHuMa
KOja YMHE UMOBHUHY TOT ra3ZJMHCTBA.>®

13 oBor npaBuJia aJsbe cjaey, ja KaJa HaCTYIU CMPT 4YJlaHa I0JbONPUBpe/-
HOT ra3JJUHCTBA, Y MOIJIeAy yJeJia y BberoBoj MMOBUHHU BaXXU Jpyraduju
ropejak mnpeJsasa HacJeICTBA 32 HeroBOI HacJeJHUKA KOjU HUje U caM
4yJiaH ra3guHcTBa. OH UMa NMpaBo jeJUHO Ja A06Hje HOBYAHY HAaJIOKHAAY,
Cpa3MepHO CBOM HACJIELHOM /JieJly, a CBe Ca [[UJbeM 04yBama L[eJIOBUTOCTHU
HMMOBHHE CEOCKOT ra3iuHcTBa.”’ HapaBHo, TO Moipa3yMeBa, aKko Cy 4/1aHOBH
CEOCKOT Ta3IMHCTBA OUJIKM HOCHOIM ITpaBa 3ajeJHUYKe CBOjUHE Ha 106prUMa
KOjU UM HE HeTr0BY UMOBHHY, U yTBphUBabe yJies1a yMpPJIOT YaHa Y UMOBUHHU
Tor ra3iuHcTBa (bynaeBckui, et al, 2007: 301).

3a HacsieJHMKA KoMe Tpe6a Jla ce UCIJIaTH HOBYaHa HaKHa/1a, Ha UMe yieJa
y UMOBUHH N0JbONPUBPESHOT ra3MHCTBA, PyCKH 3aKOHOaBal] mpeaBuha
POK KOjU He MOKe OUTH Ay KU OJ1 je/lHe TOAHWHE 0/ OTBapama Hacseha. OBo
NpaBUJIO UMa IPUMEHY, U3y3€eB aKO Ce Taj HacJeJHUK Apyraduje He J[0ro-

S2Bugetu: 4. 1178, ct. 2 TKPO.
3 BugeTn: 4. 1179 TKPO.

**Bugetu: 4. 1, cT. 1 3aKoHa 0 ce0CcKOM (I0JbONPUBPeJHOM) ra3iuHCTBY Pycke ®efepariyje
0711.06.2003.roaune. Bp. 74-®3.Tlocne e u3namwe (PenepanbHblii 3akoH ,0 KpeCTbIHCKOM
[depmepckom] xo3siicTBe” oT 11.06.2003 roma. N 74-®3. [locneguss pegakuus). [[peyseto
20.02.2023. http:// www.consultant.ru/document/cons_doc_LAW_42662/

50 ToMe KO CBe MOe OUTH YJIaH Ce0CKOT ([0J/bONPUBPEJHOT) Fra3JUHCTBA Y PYCKOM IIPaBY,
BUJETH: 4JI. 3, CT. 2 3aK0HA 0 Ce0CKOM (II0/bONPUBpPeHOM) ra3fuHCTBY Pycke ®eseparnuje.

S6BugeTwn: 4. 257, ct. 1 TKP®.
S’Bugetu: 4. 1179, ctT. 2 TKPO.
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BOpH Ca 4JaHOBHMMa rasguHcTBa. Takohe, o/ lbMX0OBOT J0OroBopa’® 3aBUCH
Y M3HOC HOBYAHE Ha/I0OKHa/ie Ha uMe HacJsieha yziesia yMpJIor YyjaHa y UMo-
BMHH MOJ/bONPUBPEIHOT ra3fuHCTBa.>® AKO HEMa TaKBOT Z0roBopa, IpeMa
CJIOBY 3aKOHHKa, y/1e0 OCTAaBHOIa Y UMOBUHHU CEOCKOT ra3/JMHCTBA CMaTpa
ce jelTHAaKUM y/ieJly OCTaJIuX YJaHOBa ra3ZiMHCTBA.*’

Jpyraduja npaBuJia Baxke, YKOJUKO HACJIeJHUK yMPJIOT YJaHa CEOCKOT
ra3/IMHCTBA JKeJIH Jla IOCTaHe YJIaH TOT ra3ZuHCcTBa. OCTaJu 4JIaHOBU TOM
HEr0BOM 3aXTEBY Ce He MOT'y CYIIPOTCTAaBHUTH, a OH, IOTUYHO, HEMA NTPaBo Ha
KOMIIeH3alHjy, Beh Ha YJIaHCTBO U y/1e0 y HATYPU y UMOBHUHHU N0JbONIPUBPE/]-
HOT Ta3WHCTBA.%! YKOJIMKO je Hac/eJHUK U CaM 4JiaH CEOCKOT Ta3/JUHCTBA,
ca HacsieheM ocTaBHOIA — YMPJIOT YJIaHa, HbeTOB yIe0 Y UMOBUHHU ra3/|vH-
cTBa ce noBehaBa 3a ocTaBuoueB y/ieo. [logpa3yMeBa ce a oBa pellermna
MMajy nIpuMeHy, Kajia je Mehy 4saHOBUMA NOJ/bONPUBPEIHOT Ta3/[MHCTBA
YCIOCTABJ/beH CYBJACHUYKH O/IHOC HA I06PUMa KOja YMHEe UMOBHHY TOT ras-
JIUHCTBA. Y CUTYalUjH /1a Cy YJIaHOBH MOJbONPUBPE/HOT ra3IMHCTBA HOCU-
OIlY MpaBa 3ajeIHUYKe CBOjUHE Ha CBEMY IITO YNHU UMOBHUHY ra3/IUHCTBA,
6yayhu Ja HeMa yTBpheHUX y/ieJia 4laHOBa MOJbONPHUBPE/HOT ra3IUHCTBA
Ha UMOBHHU ra3/IMHCTBA, TeK Tpeba Jja ce yTBP/H y/le0 OCTABHUOIA, aJIU U
0CTaJIMX 4JIaHOBA, YK/by4yjyhu u camor HacsienHuka (BymnaeBckui, et al.,
2007: 304). HapaBHO, OBO Baky, M3y3€B aKO Ce HACJeJHUK YMPJIOT YjIaHa
rasZiIMHCTBA Ca OCTAJIMM 4JIaHOBMMaA He JIOr0OBOPH /ia Ce 04yBa 3ajeJHUYKaA
CBOjUHA HA UMOBHUHCKOM CYTICTPATY MOJbONPUBPEAHOT ra3guHcTBa (Byna-
eBckui, et al, 2007: 305. CynpoTHo: MakoBckui, CyxaHos, 2002: 288-289).9

y CI/ITyaLlPIjPI KaJa HeMa HacJieJHHUKa KOjH 6u u3a yMpJIOT 4JiaHa ra3juH-
CTBa XTeJIN [d IOCTAHY Bb€TrOBU 4YJIaHOBH, a4 OH je 610 je}:u/n-m HBETroB 4YJi1aH,

%8 Kako je npuMeheHo y pycKoj mpaBHOj JIUTEPaTyPH, 0BAaKO cpodeHa GpopMyJialuja 4.
1179, ct. 2TKP® npoTuBypeuu ui. 258, cT. 3 uctor Kozekca, jep je TaMo jacHO HaBeleHO Jia
jeAMHU KOjU MOT'Y Jla ce I0TOBOPE OKO BUCHHE y/leJ1a YJlaHa ra3/JUHCTBA jeCy CaMH YJ1aHOBH,
a He ¥ BbUXOBU HacegHULU. [leTasbHuje: AGoBa, et al, 2004: 88.

S Tlpemjaa 6u ce us cagpxuue 4. 1179, ct. 2 TKP® pasio 3ak/by4uTH /ia je MOCPEAH
HOBYaHa KOMIEH3alHja, y PyCKOj NIPaBHOj IMTEPATypPH UMa MUI/beHA Aa HACJeJHUK
YJIaHa 0/bONPUBPELHOTr a3/ JUHCTBA MOKe, ¥ JJOTOBOPY Ca OCTAJIMM YJIaHOBUMA 3a/pyre
J06UTH HAJIOKHAAY in natura, KaKo U3 OHOr'a IITO je ra3{MHCTBO IPOM3BeJI0, TAKO U3 OHOra
IITO YMHU 3a0CTAaBLUITHHY OCTAaBHOI1a, aJI Ce He 0/{THOCH HAa OCHOBHA CPe/ICTBA ra3/JMHCTBA.
OnmupHuje: A6oBa, et al., 2004: 87.

®0Bupertu: 4. 1179, cT. 2,y Be3u ca uu. 254, ¢T. 2 u 4. 258, cT. 3 TKPO.
1BupmeTu: 4. 1179, ct. 2 TKP®.

62 lpyravuje rieuiiTe 3actynajy aytopu ,Komenrapa tpeher gesa I'pahanckor kozmekca
Pycke ®enepanuje”, y pegakuuju Makosckor 1 CyxaHOBa, ca TBPAHOM A Yy CAyYajy
HacJsiehrBama 4/1aHa M0J/bONPUBPEAHOT ra3/JUHCTBA, HEONIXO/HO je TpeBoheme 3ajeAHUYKE
CBOjUHE y CYCBOjUHY YJlaHOBA ra3iuHCTBA. Busetu: MakoBckuii, CyxaHos, 2002: 288-289.
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WJIM Ka/la 0JbONPUBPEHO ra3IMHCTBO MPECTAje ca PajioM y PYyTUM CJIy-
YyajeBMMa, Ta/ia Ce lheroBa UMOBHHA JIeJIY, Y3 YBa)KaBakbe paBuJIa Mo/ieJie
3eMJbUINHUX napuesaa® (peraspHuje: MaBpuios, 2003: 177). Kaga usmehy
BUILle HAcJIeJHUKA jeJMHOT YMPJIOT YJIaHa MOoJbONPUBPELHOT ra3IMHCTBA
MOCTOj|1 HEKO KO YKeJIH Jla HaCTaBU OCTAaBUOYEB pa/| y Ta3JUHCTBY, Ta/la OH
¥Ma MpaBo NPBEHCTBA Y Hac/iehuBawy eroBe UMOBUHE,  OCTAJIM HaCJIe -
HUIM HaZIOKHA/1y 32 OHAj Ie0 KOjUM UMOBHHA MOJbOIIPUBPE/IHOT ra3/JUHCTBA
npemailyje leroB HacJeJHHU J1e0.%*

6. HaciehuBame orpaHuYeHO NPEHOCUBUX CTBAPH

['KP® nponucyje f1a opykje, oracHe U OTPOBHE CYTICTaHIlE, ONIOjHE ApOTe U
MCUXOTPOIHA CPeJICTBA, Kao U JIyre CTBAapH y OrpaHUYeHOM MPOMETY,® Koje
Cy npuliazaJjie yMpJoM JIMLY, YMHe BeroBy 3a0CTaBUITUHY U Kao TaKBe ce
HacJsiehyjy TpeHyTKOM oTBapama Hacseha.b®

OcobGeHa mpupo/ia HaBeieHUX 106apa, UMaK, 3aXTeBa oApeheHa oacTymama
O/] ONnmITer HaCJie JHOMMPAaBHOI peXXHUMadA.

Kaja je ped o opykjy, Ta 0icCTynama ce 0JJHOCE HAa Mepe lbUXOBOT YyBakha U
Ha Jj06Ujarbe noce6GHe 03B0JIE 32 BbHXOBO JIpKakhe /WU HOLIEeHe.

Kaza BiacHuk opy»kja yMpe, OHO ce Ipe/jaje Ha YyBakbe OpraHy YHY TPALIbUX
MOCJIOBA, TPeMa MEeCTY HeroBor NpeGUBAJIMIITA U OCTaje TaAMO CBe JIOK
HacJIeJHUK He 06Huje oAroBapajyhy no3souy.*’

YKOJIMKO HacJieJHUK He UCIYHU MOTPeOHEe yCJI0Be 3a Zo6Hjare J03BoJIe
3a ipKatbe U/WUJIM HOIIIEeHe OpPY’Kja, OH/Ia lberOBO BJIACHHUIITBO Ha OPYKjy
npecTaje, TaKo IITO Ce MPEHOCH Y APKaBHY HUJIM ONMIITUHCKY CBOjUHY WJIH
ce npo/aje.°® Kako roj Hac/jeJHUK 0CTao 6e3 BJACHUIITBA Ha OPYK]jy, UMa
IpaBo Jla 3aXTeBa HaJJOKHA/y heroBe BPeHOCTH, yMakbeHe 3a TPOIIKOBE
npeHoca, 0iHOCHO npoaaje®’ (aeTasbHuje: FaBpusos, 2010).

BugeTu: 4. 1182, y Be3u ca 4. 258 TKP®.
*BupgeTu: 4. 1168 u us. 1170 TKP®D.
*SBugeTn: 4. 129, ctT. 2 TKP®.

%6 BupgeTu: yi. 1180, ctT. 1 TKP.

¢”BupeTu: 4. 20 3akoHa o opykjy Pycke ®enepanuje og 13. 12. 1996. rogune. bp. 150-
@3. Pepaknuja3akona ox 30.01. 2020. (PenepanbHblii 3akoH ,,06 opyxuu” ot 13.12.1996
rozaa. N 150-®3. Pegaknusa 3akoHa ot 30. 01. 2020. [IpeyseTto 24. 02. 2023. rogune. https://
dogovor-urist.ru/3akonsr/

8 BugeTwn: 4. 1180, cT. 2 TKP®.
¢ BupgeTu: 4. 1180, cT. 2, y Be3u ca 4. 238, cT. 2 TKPO.
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Kapza je ped o HacsieheHUM OIOjHUM JporamMa U NCUXOTPONHUM CYINCTaH-
1jaMa, pyCKH 3aKOHO/1aBall HeEMa pelliehe 0 MepaMa lbUX0BOT YyBakha, Kao 0
Y Cy[0MHU UCTHX II0CJIE OTBapama HacJjeha Jina KoMe Cy OHe pumnazaJie.
Pycku 3aKoH 0 HAPKOTHUYKHM CPeICTBUMA U ICUXTPONMHUM CyTcTaHama’’
caMo caJip>Ku oipeiby 0 YHUILITABaky HEYNOTPe6/beHUX HAPKOTHUKA, Mpe-
y3eTHUX 0J] pOZI0OMHE MTPEMUHYJIOT MalUjeHTa,’! aJu He HOpMUPa NMUTaKe
obewmtehewa HacnefHUKa (AeTabHUje: bynaeBckul, et al, 2007: 309; Kyp-
6aHoB, 2018: 169).

7. HacsiehuBame 3eM/bUITHUX NapLesia U cneuPpUIHOCTH Y lbUXOBO]j
noJe v

[Ipemza, Ha npocTopy Pycke ®enepanuje, 3a HacsehuBame 3eM/bUILIHUAX
napiieJia BaXKy ONUITU HACJeAHONPABHU PEXUM, PYCKHU 3aKOHOAABAl je
aktyesHuMm 'K, 1a 6u HanpaBHO pa3JIMKYy ¥ oJlHOCY Ha paHuje Baxkehu 'K
13 1964. roaunte,’? Koju HUje peryancao lbUxXoBo HacsiehBabe, y r1aBu 65
yPEeLHo U OBO MUTAbE.

Haume, cagprkrHa cnoMmeHyTor 4yjiaHa y 'KP® HegBocMuc/ieHO yKa3yje
Ha IPUMEHY HauyeJla YHUBEP3aJHOCTH y HacJehuBamwy npaBa CBOjUHE U
NnpaBa /J0’)KUBOTHOT, HACJIEJUBOT M10CEe/0Bakha 3eMJ/bUIITA, 6€3 NoTpebde
npubaB/batba OKUJI0 KaKBe JI03BOJIE, PaJiM MpUjeMa TaKBor HacJieha (A6oBa,
et al, 2004: 90; ByiaeBckui, et al, 2007: 310).”® [Ipu ToMe, Tpe6a UMaTH Y
BU/JY /la Y cacTaB 3a0CTaBLUITUHE OCTaBUOIA y/a3y NPaBo JOKUBOTHOT,
HacJle/JUBOT M0Ce/i0Bakha 3eMJbHILIHE Mapliesie, a He caMa 3eMJbUIIIHA Nap-
uesa (Kypb6anos, 2018: 171). HacynpoT oBOM IIpaBy, IpaBo 100y KHUBaKba

7°3aK0H 0 HAPKOTUYKHUM CPeJICTBHMA U ICUXTPONHUM cyncTaHyama Pycke ®eznepanuje
oz 08. 01. 1998. ropune. bp. 3-®3. 3ak/byuyHo ca U3MeHaMa U jJonyHama of 29. 12. 2022.
roauHe. bp. 640-®3 (PenepabHblii 3ak0H ,,0 HAPKOTUYECKHUX CPEICTBAX U ICUXOTPOMHBIX
BemjecTBax ot 08.01.1998 roga. N 640-03). [IpeyseTo 24. 02. 2023. http:// www.consultant.
ru/document/cons_doc_LAW_17437/

71BugeTH: 4. 29, cT. 2 3aKOHA 0 HAPKOTHUYKHUM CPEJICTBUMA U ICUXOTPONHUM CYTICTaHjaMa
Pycke ®enepanuje.

"2T'pahancku kogekc PCOCP oz 11. 06. 1964. rogune [acHuk Opyscarux chaza PCOCP. Bp.
24.Vi3meHe u fonyHe o7 26.11.2001. rogune. bp. 147-®3 (T'paxganckuii kogexkc PCOCP or
11. 06. 1964 ropxa. Bedemocmu BC PCOCP. 1964. N° 24. Pepn. ot 26. 11. 2001 roga. N 147-93.
[IpeyseTo 27.02. 2023. http: www.consultant.ru/document/cons_doc_LAW_1838/

73 CylITHHA IpaBa JJ0’KUBOTHOT, HACJIeJUBOT N1OCEJ0Baba 3EMJbUILIHE Napliesie, Kao
OTpaHUYEeHOT CTBApHOT NpaBa, jecTe y TOMe Jia je keroB TUTYJ1ap oBJallheH Aa napueny
JIP?KH ¥ KOPUCTH, aJIM HUje BJaCTaH lbOMe Jla pacioJaxe inter vivos, Beh camo mortis causa -
3aBellTalkbeM UM yTOBOPOM 0 HacsehuBamwy. Hocuian oBor npaBa Moke GUTH HCKJbY YMBO
¢usunuko nuLe. [JleTasbHUje 0 0BOM NpaBy BUAeTH KoA: 'aBpusios, 2003: 182; BynaeBckui,
etal, 2007: 313.
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He yJla3W ¥ 3a0CTaBIITUHY OCTaBUOLIA U HE MOXKe OUTH NpeJiMeT Hacsaehu-
Bama (KopHeesa, 2019: 233). OBo npaBUJIO Ba)KH HE3ABUCHO 0/]: HAMEHe
3eMJbHIIHE NaplieJie, J03B0/bEHOT HAYMHA heHOT KOpPUIIhema U 3alITUTE,
Kao U pa3JIMYMuToOr peryaatopHor okBupa (BynaeBckui, et al, 2007: 310).
OBo nmpaBUJIO HaJla3W MPUMEHY U Y C/1y4ajy Ka/Jia 3eMJ/bUILHE aplieie cCTpa-
Hal| HacJiehuje. YKOJIMKO OH He MO2Ke, Ha TpocTopy Pycke ®expepanyje, 6uTH
BJIACHUK 3eMJbHMIIHE NaplieJie, 1y>KaH je, Ha 0CHOBY 4JI. 238, cT. 3 'KP®, na
je oTybhu.

[Ipema csioBy 'KP®, HacsiemHUK Koju HacsieheM cTUYe MPaBO CBOjUHE UJIH
NpaBo JO>)KMBOTHOT, HacJieJJUBOT TIOCE/I0Baba 3eMJbUIIIHE TIaplieie, y UCTO
BpeMe HacJiehyje U MOBPUIMHCKHU CJI0j 3eMJbUIIITA, KOjU Ce HaJla3! Yy TPaHU-
[[aMa 3eMJbUIIIHE Napliesie, YK/by4yjyhu U BoJHa Tesa U 6UJbKe, 0CUM aKo
3aKOHOM HHje 1ITa Apyro oapeheHo.”

[IpeMzaje y Kogekcy o 3emsbuinTy Pycke ®esiepaiiuje’” ycTaHOBJ/bEH MPUH-
UM jeJUHCTBA CyAO0MHe 3eMJ/bUILHE Mapliesie U o6jeKkaTa KOju Cy ca koM
YBPCTO MOBE3aHU, U3y3€eB cJy4aja npeaBuheHux dpejiepaJHUM 3aKOHOM,
U Jlajbe, 3a6paHe oTyhewa 3eMJbUIIHE Napliese 6e3 06jekaTa Koju ce Ha
H0j HaJla3e, a NPUNa/ajy UCTOM JIHIY, Taj IPUHIUII HE BaXKU U y chepH
HacsiehuBawa. To nasbe 3Hauy, 6yayhu na u cam 'KP® 3emsbuiiTe v 3rpaje,
YBPCTO MOBE3aHe Ca UM, TPeTHPA KA0 HE3aBUCHE 06jeKTe MPaBHOT MPo-
MeTa,’® 1a he 3aBeniTambe OCTATH MYHOBAXKHO, YKOJIMKO je 0CTaBUJIAlL OJipe-
JIM0 32 BbUXOBe HacJeaHUKe pa3anduTa quna (bynaesckui, et al, 2007:
312-313). Y npuJior ToMe, U/Jie U cajpxkuHa 4. 272 T'KP® koju npensuba
Jla y cay4ajy cropa n3Mehy BJacHHUKA 3rpaie Koja ce HaJla3u Ha 3eMJbHULI-
HOj MaplIieJid, YUju je BJACHUK APYTO JUIlE, CYJl MOXKe je THOM WJIU APyTroM
y4eCHUKY NOCTYINKa NPU3HATHU NPaBo /ia CTeKHe HEMOKPEeTHOCT Koja MpH-
najia OBOM JIpyroM, a CBe yBa)kaBajyhu OKOJTHOCTU KOHKPETHOT CJ1y4aja,
WJY [1a OJijpe U yCJ0Be Kopulllthewa 3eMJ/bUILIHE NTapliesie 0J, CTpaHe BJac-
HUKa HEMIOKPETHOCTHU — 3rpajie 3a oapeheHu nepuoa. [IpaBo 0’)KUBOTHOT,
HacJle/JUBOT N0Ce/0Bahba 3eMJbUIIIHE Tapliesie IpeJia3y Ha HacJleJHUKE U
y CUTyalluju Ka/ia je HacJaeheHU o6jeKaT YHUIITEH, YCJe/[] ToXapa Uiu 360r
JOTPajasioCTH, IO yCJOBOM Jla HUje U3BpILIeHa Ap>KaBHA perucrpayuja
NMpecTaHKa BJACHUIITBA HA/J| oimiTeheHUM 06jeKTOM. IcTO Tako, Ha HacJie-

7Buperu: 4. 1181, cT. 2 TKP®.

7SBupgetu: 4a. 1, cT. 1, Tau. 5 Kogekca o 3emspuinty Pycke ®enepanuje ox 25. 10. 2001
roguHe. bp. 136-®3. 3ak/by4yHo ca ©3MeHaMa U gonyHama oz, 06. 02. 2023 rogune. bp. 13-
@3 (,3emMenbHBIN KogeKc Poccuiickoit Penepanuu” ot 25.10.2001 roga. N 136-P3. Pex. ot
06.02.2023 roga. N 136-93). [IpeyseTto 24.02. 2023. [IpeyseTo 24. 02. 2023. http:// www.
consultant.ru/document/cons_doc_LAW_33773/

7*Bugeru: 4. 130 TKP®.
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HUKe IpeJsia3u HeusrpaheHu o6jekaT, yKOJIHUKO je 0CTaBUJIAI YMPO Ipe 3aB-
plieTKa U3rpajikbe UJH aKo je T0HeO 3aXTeB 3a CTHUIlAkbe IPaBa CBOjUHE
Ha 3eMJbMILIHOj NapLe/Id KOjy KOPUCTH, aJIU je IPEMUHYO IIpe JOHOLIEeHa
oarosapajyhe onsnyke (A6oBa, et al,, 2004: 90; BynaeBckui, et al,, 2007: 310).
[IpaBO AOXXUBOTHOT, HACJIeAUBOT NOCEI0Bakba 3eMJbUIIIHE Napleie, Mehy-
THM, IPeCcTaje, YKOJIUKO OCTaBUJIALl HUje, 0 OTBapamwa HacJseha, 3anoyeo
beHy 00paay u Kopuithewe (bysnaeBckui, et al., 2007: 310).

Kapa Bullle Hac/eHUKA HacJeU 0CTaBUOYEBO 3eMJ/bUIITE, TO, AaJbe MOJ-
pa3yMeBa, la OHY II0CTajy lbeHU CYBJIACHHUIIH, CPAa3MePHO BEJTMYNHH HaCJIe /-
HUX JesioBa.”” OHM MOTY OCTAaTH Y CYBJIAaCHUYKOj 3ajeJHUIH, IIITO Ce THYE
HacJsieheHe 3eMJbe, aJIM MOTY UCKOPUCTUTU MOTYhHOCT HeHe eobe, 6110
CIOpa3yMHO, OUJIO CY/ICKUM Iy TEM, Ha 3aXTEB HEKOT 0] CaHACJeHHUKA.”®

['KP® omoryhaBa caHacsiegHUIIMMA A OAeJ e HaceheHO 3eM/bULITE CAMO
M0/1 yCJI0BOM [IeJbUBOCTH, TO jECT, jeINHO Ka/]a lberoBa Mo/iesia He JJOBOAH /0
rybuTKa npejBuheHe HaMeHe AaTe napiuesie.”’ 3aKOHOJaBCTBOM KOHCTHUTY-
THUBHUX eHTUTeTa Pycke Pesiepaniyje nponucyje ce MUHUMAaJHA BeJIMUMHA
3eMJbUIIHUX Napleia 3a oapeheHe HameHe (AeTasbHUje: BysaeBckul, et al.,
2007: 316; Kypb6anos, 2018: 172).

Axo je Hemoryha nozesia HacsaeheHor 3eMJbHIITa Mehy caHaceHULIIMA
W3 TOT pa3Jiora, OH/ia MOCTOjU MOTYhHOCT 3a NpUMeHy NpaBUJia 0 1e06H
HacJseheHe 3eMJ/bHIIHE Naplieie UcnaaToM. [IpaBo 1a 3axTeBa 0Baj BU/J fieo6e
HacJieheHe 3eMJbUIIIHE Napliesie UMa OHAj caHaCJeHUK (jeJlaH UJIU BUlle
HBbUX), KOjU je 3ajeJTHO ca OCTAaBUOLIEM OUO CYyBJIACHUK Te 3eMJbUIIIHE Nap-
1eJie Koja je y je/JlTHOM Jesly IpeJMeT HacsaehrBawa, HE3aBUCHO 0/ BeJIU-
YUHe yZiesia KOju MMa Yy TOj HEINOKPEeTHOCTHU. /leo6y Hac/ieiCTBA UCIJIATOM
MOXKe 3aXTeBaTH U OHAj CaHACJIeJHUK KOju je HacyeheHy 3eMJ/bUIIIHY Tap-
[eJly KOPUCTHO y IOTINYHOCTH, a OHA je y LleJINHU y 0CTaBUOYEBOM BJIaC-
HuTBY.?? CaHac/eJHUK KOjH je 3aXTeBao Zleo0y HacCJIeACTBA UCIJIATOM
JlY’KaH je la OCTaJMM HacjJeJHULUMA YIIJaTH NOTpebaH U3HOC HA payyH
CyZAaIpe MepUTOPHOT pellaBama npeameTa (bynaeBckui, et al., 2007: 317).
['KP®, ocum Tora, npeasubha, kKao MOoryhHOCT, 1a CaHAC/IeTHUK KOjU TPpaXKu
JleoOy 3eMJbUIIHE Mapliesie UCIJIATOM, Ha UMe HaJJ0OKHa/le 0CTaJuM CaHa-
cJIeJHUIMMa, IpeHece NPaBoO CBOjUHE APYTUX UMOBHUHCKUX Jlobapa Koju
YHHEe 0CTaBHOYEBY 3a0CTaBUITHHY.!

77BupgeTu: 4. 1164 TKPO®.

78BugeTn: 4. 1165 TKPO.

7BugeTn: 4. 1182, ct. 1 TKPO.

89Bupmeru: wi. 1182, cT. 2,y Besu ca 4y 1168, ct. 1 u 2 TKPO.
81Buperu: . 1182, y Be3u ca 4. 1170, ct. 1 TKPO.
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Bynyhu fa HacjeJHUIIM OCTABHUOILA ¥ YHjOj Ce 3a0CTABIITUHU HaJIa3u
3eMJbHUIIIHA Napliesia MOTyY, Iope/J IpaBa CBOjUHE Ha UCTOj, HACJAEeLUTH U
NpaBo [J0’)KUBOTHOT, HACJeJUBOT NTOCEI0Baha, UCTA pelliela BaXke Uy CJy-
4ajy oBor oBJjiamhema Ha 3eMsbUIITY (AGOBa, et al, 2004: 91).

YKOJIMKO ce pajiy 0 Hele/bUBOM 3eMJ/BULITY KOje ce HaJla3y Ha NoApYYjy
Hace/beHOT MeCTa Koje je npuToM oapeheHo 3a usrpaamwy kyha, BUKeH-
JIM1a U CJIMYHO, YaK U /1a je Ha TaKBOj 3eMJ/bHLIHO]j aplesu usrpaheH ctam-
6eHU 06jeKaT KOjUu ce MOXKe MOJIeJIUTH, 360T HepacKUJUBE MOBE3aHOCTH
3eMJbMILTA U TOT 06jeKTa, HUje Moryh NpeHoC TaKBOT 3eMJ/bULITA Ha je/JHOT
oJ caHacsieHUKa (bynaeBckui, et al, 2007: 318).

Ako ce HacsieheHa 3eMJbHILIHA TapIieJia He MO2Xe N0/leIMTH Mel)y caHacies-
HHUKe, a HeMa HacJieJHHKa KOju O MMao MPBEHCTBO Y BbeHOM CTHILAY,
CTaB/bakbeM y IIOIOH MeXaHHU3Ma fleobe HacJe[CTBAa UCIJIATOM UJIM TO He
KeJIM, OHJla HacsleheHo 3eMJbUILITE OCTaje y pyKaMa CBUX CaHacJeJHHUKaA
Jla ra Ha OCHOBY Cllopa3yMa 3ajeJHO ApXe, KOPUCTe U BbUMa paclosaxxy
Kao cyBsacHUIM.?? [IpuTOM, BeJTMYMHA y/ies1a caHacJeJHUKA Y HacsieheHoj
3eMJbHMIIHOj [Taplieiv UM BehHHa rj1lacoBa caHacJjeJHUKa, HUje 0J] 3Havaja
y IpaBHOM TpeTMaHy Te 3eMJbUIIHe naplee (bysnaeBckui, et al, 2007: 318;
Kyp6anog, 2018: 172).

8. HacnehuBamwe HencniaheHux M3HOCa KOjU CYy OCTABUOLLY
JA0oJAe/bUBaHU Kao CpeCTBA 3a )KUBOT

Pycku 3akoHozaBal, oACcTynajyhu o4 Hades1a yHMBep3aJHOCTH y Haciehu-
Balby IPONKCYje fa 3apajie U ’bMMa eKBMBaJIeHTHe UCIJIaTe, Kao U IeH3Huje,
CTUlleHMje, beHedUIMje U3 JOMEHA COLMjaJIHOT OCUTYpamwa, aJIUMeHTa-
L4je ¥ ;pyTY HOBYAaHU U3HOCH, IONY T ay TOPCKOT XOHOpapa UJIM UcIljlaTa Ha
TeMeJ/by pa3JIMUUTHX YroBopa 3a peaJiM30BaHe N0cJ0Be U ycayre (A6oBa,
etal, 2004: 91), unu HeucnaaheHu U3HOCU PEHTE, HA UMe 3aKJbYYEeHOT yTOo-
BOpa 0 J0KUBOTHOM uzapxkaBamwy (Kypb6anos, 2018: 174), koju cy ocTaBu-
oIy MpUIAJIaJu U CAYKHUINU My 3a 06e36ehuBame cpe/icTaBa 3a XKHUBOT, a
HUCYy ucnyiaheHU 3a BpeMe BeroBOTr XKUBOTA, IPpUIa/ajy YIaHOBUMA Herose
NOpOoJHIle KOjU Cy 3ajeIHO Ca UM KUBeJH.?® Y MCTOj MO3ULUjU ce HaJla3e
Y JIMLja HeCNoco6Ha 3a NpUBpebhuBame Koja je yMpJiM U3/ p>KaBao, He3a-

82y ToM mpaBily, BUAETH 4. 246-247 TKPO.

83 [Ipuxo/u 0y XapTHja 0y BpEJHOCTH, 6AHKOBHH JI€NI03UTH, TPUXO/H OJ] 3aKYI/bUBakba
HENOKPETHOCTH UJIM U3HAjMJ/bHUBakha BO3UJIA He CNa/lajy y OBY KaTeropHjy, C 063MpoM Ha
OGUTHO Jpyravyujy NpaBHy NIpUPOJy U HAMEHY OBUX U3HOCA, y OZJHOCY Ha HaBe/leHe HOBYaHe
HM3HOCe Yy IJIaBHOM TeKCTY (AeTa/bHUje: BysaeBckui, et al, 2007: 319; KopHeeBa, 2019: 234).
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BUCHO O] TOTA Jla JIU Cy OHa *KUBeJia ¥ 3ajeJHUIM ca OCTaBUOIeM.®* YKo-
JIMKO BUIIIE JIMIla KOPUCTHU OBY NPUBUJIETH]Y, TOCJIe OCTABHOYEBOT OTBa-
pama Hacjieha, CBM OHM Ha HaBeJZieHUM MPUX0/iMMa MMajy MPaBo 3ajeJHUUKe
cBojuHe (A60Ba, et al., 2004: 91; Kyp6anos, 2018: 174). TKP® no6pojana nuna
He Ha3WBa HaceAHUIMMa. To Aa/be 3HAa4M Jja Cy6jeKTH KOjU MMajy IpaBo Ha
OBy PUBUJIETH]Y by CTUUY MUMO HacJiehUBarba U yOIILTe HE MOPajy OUTH
Mo3BaHM Ha HacJebhe. [lakJie, pasiy ce 0 MOCeGHOM OCHOBY IpeJsiacka UMo-
BUHCKHX [IpaBa 0CcTaBUoIla Ha ipyTre vl (A6oBa, et al, 2004: 91). [Iputom,
pasJior 360r Kojer oCcTaBUJIAIl 3a )KUBOTA HUje MPUMHUO MOGPOjaHe HOBYaHe
WM3HOCe, HeMa YTUIlaja Ha CTUIlAahe OBOT NpaBa 0/ CTPaHe OBJIalINeHOT JINIa
(KopHeeBa, 2019: 234).

Bynyhu naun. 1183, anu HU esiokynHa caapxkuHa [KP®, 6.1mxke He ogpebhyje
KO Ce CBe CMaTpa YJIaHOM MOPOJHIE,?® YKOIMKO MTOCTOjH CIIOP O OBOM MUTAHY,
0 TOMe O/IJ1y4yje HaJJIEXKHU CY/[l, y3uMajyhu y 063Up OKOJTHOCTH KOHKPET-
Hor cay4aja (BysaeBckui, et al, 2007: 319-320).

CTaB je pycke cy/cKe Ipakce Jja y KpyT JIMIa, HECTIOCOOHUX 3a puUBpehu-
Bame Mory yhu camMo oHa JiMlia Koja je yMpJIM Y IOTHYHOCTH U3/ p>KaBao
Y 4Ydja Cy Cpe/iCTBA 3a BbUX OUJIM IVIAaBHU U CTAJIHU U3BOP CpesicTaBa 3a
»KUBOT.?® To 1a/be 3HAYH, /1A aKO je HEKO JIMIle OCTaBUJIAL, CaMO IOBPEMEHO
M3/Ip>KaBao, UJIM je OHO UMaJIo MPaBo Ha U3/ip>KaBakbe, /M ra HUje /10 0CTa-
BHOYEBE CMPTHU KOPUCTHUJIO, OH/IA C€ HE MOXKe CMAaTpaTH U3/ pP>KaBaHUM
JIULIEM KOME je u3zp:kaBame notpebHo (bynaesckui, et al, 2007: 320-321).
[Ipu TOMe, 3a cTaB/bame y NOTOH MeXaHU3Ma U3 4. 1183 Huje of 3Ha4yaja
Iepuo/ y KOMe je oCTaBUJIal, U3/ip>KaBao TakBo Jinle (BysnaeBckul, et al,
2007: 321).%7

84Bugeru: 4. 1183 TKPO.

853a pa3JiuKy, penuMo o 4J1. 2 [lopoauyHu 3akoHUK Pycke @enepanuja ox 29. 12 1995.
ropuHe. bp. 223-®3. 3ak/byyHo ca u3MeHaMa u fonyHama of 19.12. 2022. rogune. bp. 538-
@3 (CemerHbIN Koekc Poccuiickont Pepepanuu ot 29. 12 1995 rozga. N 223-P3. Pen. ot 19.
12.2022 roga. N. 538-®3). [Ipey3eTo 24. 02. 2023. http:// www.consultant.ru/document/
cons_doc_LAW_8982/, unu 4. 31 Kosekca o ctaHoBamy Pycke ®enepanuje ox 29. 12.
2004. rogune. bp. 188-®3. 3ak/pyuHo ca ©3MeHaMa u fJonyHama of 21. 11. 2022. roguHe.
Bp. 463-®3 (XKunnuiueiii kogekc Poccuiickoit @epepanuu ot 29. 12 2004 roza. N 188-P3.
Pen. ot 21. 11. 2022 roza. N 463-®3). [IpeyseTo 22. 02. 2023. http:// www.consultant.ru/
document/cons_doc_LAW_51057/ HaxxasiocT, 41aHOBY IOPOAUIIE ¥ OBA J{Ba 3aKOHCKA TEKCTA
Cy pa3JinuuTo ofpeheHmn.

86 BupgeTu: 4. 2 Ypeo6a [lnienyma Bpxosaor cyga CCCP,,0 cyckoj npakcu y npeMeTUMa
HacsehuBawa” o7 01. 07.1966.rogune. bp. 6 (IloctanoBsieHue [lsieHyMa BepxoBHOTO cy1a
CCCP, 0 cynbeHo# mpakTHKe 110 Aies1aM o HacsaegoBaHuu” ot 01.07.1966 roga. N°6). [IpeyseTto
26.02.2023. http:// www.consultant.ru/document/cons_doc_LAW_85586/

87Kora cBe HOpMaTUBHU aKTH U Cy/cKa npakcay Pyckoj @esepanuju cmaTpajy sunuma
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Ys1aHOBM MOPOAMIIE OCTABUOLA U JIMI]A HECTIOCOOHA 32 MpUBpehHUBambe Koja
je ocTaBuJal U3APIKAaBAo, UMajy MPaBo ia 3aXTeBajy UCIJIATY JOCIEJUX
HOBYAHHX MOTPa’KMBaka y POKY 0/l YeTUPH Mecella, KOju mountbe Tehu oz
TpeHyTKa oTBapama HacJsieha.’® UcTuname 3axTeBa 3a UCNJIATY OBUX HOB-
YaHUX U3HOCA, I0CJIe UCTEKA OBOT POKA, KOjH je 10 CBOjOj IPHUPOU PEKITY-
3uBaH (Kyp6aHos, 2018: 174), Huje moryhe, 6e3 063upa Ha pasJiore (bysa-
eBCcKUH, et al, 2007: 322).

[Ipema csioBy T’KP®, ykosnko noBsamheHu cy6jeKTH — YJIaHOBH MOPOHILE
0CTaBMOIA MJIM JIULA, HeCIocoOHa 3a NpuBpehruBame Koja je yMpJiv u3ap-
»KaBao He 3aXTeBajy UCIJIaTe OBUX JOCNENUX IOTPAXKUBaka U IIpeKopaye
pOK, TaZja OHa, N0 CUJIM 3aKOHA, yJia3e ¥ 3a0CTaBIITHHY U Hacsaehyjy ce no
OTIITEM HaCJIeJHOPABHOM pexumy.®’

9. HacnehuBamwe MMOBHHeE KOjy je Ap:KaBa UJIM ONIITHHA J0Je/1UJIa
ocTaBHUOLY N0 NoBjaamheHUM ycj10BUMa

Y nusby n3beraBama 6110 KaKBUX AWJIeMa /ia I IpeBO3Ha CPe/ICTBA, HHBA-
JIN/ICKA KOJIMLI, CIYUIHY anlapaTH ¥ Jjpyra noMaraJsia Koja MHBaJIu 1y OJ1aK-
IaBajy )KUBOT’" MJIM My IOMaXKy y paZJHOM aHTa>K0OBakby, a ,06HjeHa Cy 1Mo
nopJialtNeHUM yCJIOBMMaA OJ] Zip>KaBe WJIM ONIITHHE, YUHE 3a0CTaBIITHHY,
I'KP® jacHo ogpebhyje Aa cy TakBa 106pa BeH caCTaBHU Jle0 U Haciehyjy ce
0 OTIIITEeM HacJe/JHOMPaBHOM pexxumy.’! °2 HaBejeHa 06pa, Koja cy ocTa-
BUOLU OOUJIM HAa UMe UHBAJIMJUTETA, HE CaMO /la Ce MOTYH HacJIeIUTH Ha
TeMeJby 3aKOHa, Beh U Ha 0CHOBY 3aBeluTawa (['aBpusos, 2003: 188; Kyp-
6aHoB, 2018: 178).

HeCIOCOGHUM 3a npuBpehuBaibe Koje je ocTaBUJIAL U3APKABAO, IeTAa/bHO BUAETH KOJ:
BynaeBckui, et al., 2007: 321.

88BugeTu: 4. 1183, cT. 2 TKP®.
89Bugeru: 4. 1183, cT. 3 TKPO.

20y pyckoM 3aKOHO/]aBCTBY, IM1la Koja KMajy MoryhHoCT Jja o nopJjiamheHuM ycioBuMa
CTHUYY HaBeJleHa 106pa, y [U/bY OJIaKllakha MHBAJUANUTET], jecy: HHBaJUAU Benukor
OTAlIOUHCKOT paTa, GUBIIN, MAJOJETHU 3aTBOPEHULN GAIIUCTUIKHUX KOHI[EHTPAIMOHUX
JIoropa, 4JIaHOBH MOPOJHIle MOTMHYJINX BOjHUX JIMLA U CJIUYHO (feTa/bHUje: KopHeeBa,
2019: 236).

1Bugetu: 4. 1184 TKPO.

92Tlpe cTynama Ha npaBHY cHary oBor jesja [KP®, unBasuau, no npaBujy, HUCY
MOIJIM pacnoJiaraTH, Kako inter vivos, Tako U mortis causa, ay TOMO6UJIMMa UJIU MOTOPHUM
MHBAJIM/ICKUM KOJIMIIMMa KOje Cy AJ0OUJIH OeCIJIATHO O ip>KaBe. 3y3eTak je HanpaBJ/beH
YV KOPUCTU HHBaJIK/1a BeJIMKOT 0OTall6MHCKOT paTa v lbUMa M3jeJHaYeHux Juna. HaBegeHa
Jlo6pa, nocjie CMPTH paTHOT BeTepaHa-WHBAJIN/A, OCTajaJia Cy Y BJACHUIITBY HbUXOBUX
nopoauna (bynaesckuii, et al, 2007: 323).
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[IpeMza pycku 3aKOHO/iaBall HYje UCTI0JbHO JOBOJbHY 03y NPELU3HOCTU U
jacHohe, jep ce U3 caAp:KMHE HAaBEJAEHOT YJlaHa HE BU/ U /1A JIU Ce OBJIe UMajy
y BU/ly CBAa MOKPETHA U HEMOKpeTHA A06pa Koja Cy OCTAaBUOILY-UHBAJIUY
npurnasa, npeMa MUI/bEY N0jeIMHUX PYCKUX ayTopa, pe he 6UTH Aa cy
OBUM YJIAaHOM ,IOKpHUBeHe” je/IMHO MOKPETHOCTH KOje je ocTaBujIal, 0610
M0 OCHOBY UHBAJIUJMTETA, A Jla HETOKPETHOCTH OBA JIUI[A MOTY CTHUIIATH,
y3 ucnymeme ycaoBa u3 'KP®, kao v ctaMbeHUX U 3eMJbUIIHUX MTPOTHCA
(BynaeBcku#, et al., 2007: 324).

HcTto Tako, cagpxkuHa 4. 1184 'KP® Huje 0BO/bHO per3Ha Y CMUCTY, Aa
JIW CPeICTBA KOja MHBAJIM /I J100Hjajy 1Mo nmoBJiaiheHUM yCJI0BUMa CaMo Ha
KopuiIhemwe, yjase y 3a0CTaBIITUHY. [[peMa cXxBaTamwy M0jeJUHUX PYCKUX
NpaBHUX MHUcala U ctaBa BpxoBHor cyza Pycke @enepanuje’® uMOBHHCKA
Jlobpa JlaTa Ha Kopulllhemwe M1y ca UHBAJUJUTETOM, TOCJIE EheTOBE CMPTH,
Bpahajy ce ycTaHOBHU coliMjaJiHe 3allITUTE, Teé CAMUM TUM HE MOTY YUHUTH
HeroBy 3a0CcTaBIITUHY (AGOBa, et al.,, 2004: 92; KopHeeBa, 2019: 236-237).

10. HaciehuBamwe ApkaBHUX Harpaja, no4acHUX oGesiexxja u
CnoMeHHuIa

['KP® uMa ocobeH npucTyn y HacJiehuBamwy Ap>KaBHUX Harpasa, Ho4acHUX
obeJiexkja M CIIOMEHMUIA Koje je 0CTaBUJIall L0010 3a ’KHUBOTA UJIU IOCTXYMHO.
Haume, pycku 3akoHOoAaBall pa3/Baja Ap>KaBHe Harpaje KojuMa je ocTa-
BUJIALl OJJIMKOBAH, a 3a KOje Bake IIPOIUCH O Ap>KaBHUM Harpazama Pycke
depepanuje,’ u ocTaBuOYEBE Ip’)KaBHE HArpa/ie Ha Koje ce He MPUMEYjY

SBupgetu: [Ipersies cyacke npakce BpxosHor cyga Pycke ®egepanuje 3a Apyru KBapTasa
2004. roguHe (y rpabanckumM npeameTuma). Ykas [Ipesugujyma OpyxaHux cHara Pycke
®enepanuje ox 06.10. 2004. 5BC PP. 2005. Bp. 1 (0630p cyne6HON npakTUKKU BepxoBHOTO
cyna Poccniickoit @esepanuu 3a BTopoii kBapTas 2004 roja (mo rpakalaHCKUM JieJ1aM), Y TB.
[locranoBsaenueM [lpesunguyma BC PP ot 06. 10. 2004 roaa // BBC P®. 2005. N 1. [IpeyseTo
01. 05. 2023. http://www.vsrf.ru/documents/practice/15034/

“Bupetu: YKas npejcenHuka Pycke ®enepanuje ,0 MmepaMa 3a yHanpebhewe cuctema
ApkaBHUX Harpajga Pycke ®enpepaunuje” ox 07. 09. 2010. rogune. bp. 1099 (3ajexHo ca
Ypen6om o Ap>kaBHUM Harpafama Pycke ®egepanuje, CratyTuMa opzieHa Pycke ®epeparnyje,
npomnucuMa o obesexjuma opaena ,Ceetor Hopha - Kpct CeTtor Hopha”, megamama
Pycke ®egepanuje, ogiukoBambuMa ,3a 6eCipeKopHY CayK6y”, To4acHUM 3BambuMa Pycke
depepanuje, onMcMa UMEHOBAHUX JIp>KaBHUX Harpaza Pycke ®efepanuje u HarpagHum
obeJiexkjuMa MoYyacHUX 3Bama Pycke @enepanuje). 3ak/bydyHO ca ©U3MeHaMa U J0oNyHaMa
07 29.08.2022.roauHe. Bp. 587 (Yka3s [Ipeaugenta PO ,0 Mepax 1o coBeplieHCTBOBAaHUIO
rocyfapcTBeHHOU HarpagHou cucteMsl Poccuiickoit ®enepanuu” ot 07.09. 2010 roga. N
1099 (BmecTe c ,Ilosio’)keHHEM O rocyAapCTBEHHBIX Harpajax Poccuiickoit ®egepanun”,
,CraTyTamu opJieHOB Poccuiickoii ®epepanuu, NoJoXKeHUSIMU O 3HAKe OTJIUYHUS OpJeHa
Ceartoro 'eoprus - l'eopruesckom Kpecte, Mmegansix Poccuiickoit @efjepanuu, 3Hake OTJIUYHUS
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TH UCTHU NTPOIHCH.

3anpBe HaBeJleHe Jp>KaBHe Harpae BaXK! /1a OHe HUKAaKO He MOT'Y YUHUTH
3a0CTaBIUTHHY ocTaBUoLA. [[pyre HaBe/leHe [ipXKaBHe Harpa/e jecy cacTaBHU
Jle0 ocTaBuoYeBe 3aocTaBuITHHE.”® [loce6aH cTaTyc UMajy: Harpase, jyou-
JIapHU U IPYTH 3HALlM U MeJiebe, HallpaBJ/beHU O/ paroleHyux MeTaJla Ui
ZAparor kaMewa. OHU ce, IO MPaBUJY, IOABO/E MO/, OKPUJbE jYBEJTUPHUX
n3pabheBrHa, U3y3€B HArpaza 4Mju je cTaTyc onpejie/beH Ha Jpyraduju
HauuH, ofroeapajyhum nponucuma Pycke @enepanuje (feTabHUje KOJ:
A6oBa, et al.,, 2004: 92).

[IpemMa nponvcuma o Ap:xkaBHUM Harpagama Pycke @enepanuje, fp>kaBHa
Harpaja, 3ajefjHo ca npatehoM JOKyMeHTAIMjoM, KOjy je ocTaBuJall 3a
»)KMBOTA UJIM NIOCTXyMHO J106HO, IpeJiaje ce Ha ,dyBake U 3a yCIOMeHY”
(FaBpuaios, 2003: 189; bynaeBckui, et al,, 2007: 325), geuu, CynpyxHUKY,
poAuTe/pUMa UJIM YHYLIMMA 0CTaBUOLA, d aKO lbUX HEMA U OCTAJIMM HacJie/-
HMI[MMA, T03BaHUM Ha HacJsiehe npema oapenbama FKP®.2° UcTu TpeTMaH
MMajy U Ap>kaBHe Harpaze CCCP-a.%”

Y cay4ajy Aa oJ/IMKOBAaHU OCTaBHUJIAL, HUKOTA 0/ MOOPOjaHUX JiMIla HEMA,
OH/Ia Ce 0JJINKOBama Bpahajy aaMuHUCTpanuju npeacejuuka Pycke ®epe-
panuje 3a KaJ[pOBCKa MHUTama U JipXKaBHe Harpaje.”®

On npaBusa fja ce OJJIMKOBamba yMPJIOT JIMLA Ipe/iajy Ha YyBawe 4JIaHO-
BHMa MMOPOAUIIE UJIU JPYTUM OGJUCKHAM pohaluMa, IpoInucH O AP>KaBHUM
Harpagama Pycke ®enepanuje npeiBubajy ofcTynama. Haume, ykoauko
MOCTOjU CarJIaCHOCT YJIaHOBA MOPOJUIIE UM APYTHUX OJMCKUX pohaka, a Ha
3aXTeB JPXKaBHOT WJIK ONIITUHCKOT My3eja uau l'oxpana Pycuje (F'oxpaH
Poccun),’” Koju Mopa ia NOAPXKH HaIJIeXKHU OPraH U3BPIIHE BJIACTH KOH-
CTUTYTHUBHOT eHTUTeTa Pycke ®efiepanyje 3ay»eH 32 04yBake KYJITyp-
HOTr HacJieha, Uiy, nak, Ha 3axXTeB ¢eJiepasiHe U3BPIIHE BJACTH Koja je Haj-
JiexkHa 3a My3eje Ui 3a ['oxpaH Pycuje, a mo o/1yiu Ha/ijieXKHe KOMUCH]e,

,3a 6e3ynpeyHyo cayK06y”, moyeTHbIX 3BaHUsAX Poccuiickoii Pesepaliuu, ONUCAHUSIMU
Ha3BaHHbIX rOCyAapCcTBeHHbI Harpa Poccuiickoin Pefepanuu U HarpaZHbIX 3HAKOB K
nmo4yeTHbIM 3BaHUsAM Poccuiickoit @enepanuun”). Pen. ot 29.08. 2022 roga. N 587. [IpeyseTo
26.02.2023. http:// www.consultant.ru/document/cons_doc_LAW_104589/

% Bugetu: 4. 1185 TKP®.
% BugeTu: npaBuJo 6p. 47 Ypenbe o ApxkaBHUM Harpajgama Pycke Oezneparuje.

97 BumeTH: npaBuJjio 6p. 47(1), a y Beau npaBuja 14 Ypenbe o ApkaBHUM Harpajama
Pycke ®enepanuje.

“8BupeTru: npaBuJo 6p. 50, cT. 1 Ypeabe o gpkaBHUM Harpagama Pycke Dexpepanuje.

%“ToxpaH Pycuje jecTe MHCTUTY1IHja KOja ce 6GaBH CKJIAJUIITEHEM U UyBaheM IJIEMEHUTUX
MeTaJa.
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O/ITMKOBaka ca npaTehoM JOKyMeHTaljoM MOTY Cce IpeJjlaTH Ha YyBakbe U
v3Jlarame OBUM HHCTUTYHjaMa’? (reTaspHuje: [aBpuios, 2003: 189-190;
KokypwuHa, 2013: 19).

OcTaBHOYEBaA OJIJINKOBama Koja He MOJJIeXY MPONUCUMA O JP>KaBHUM
Harpajama Pycke ®eznepanyje, monyT no4acHUX, KOMEMOPATUBHUX U JIpy-
rMX 3HaKOBa, yKJ/by4uyjyNu 1 Harpa/ie ¥ 3HaKOBe y cacTaBy KoJIEKLHja, KaKO
je Beh pedeHo, ynHe 3aocTaBITHHY'! U Hacsehyjy ce mpeMa npaBUJIMMa,
KaKO 3aKOHCKOT, TaKO Y 3aBellTajHOr HacjehuBamwa, cagpxanum y 'KPO
(KopHeeBa, 2019: 237). UcTy cynbuHy uMahe 1 oHe OCTaBHOYEBE JIPXKaBHE
Harpa/e 3a Koje Baxke nponucu Pycke @enepanuje y cuTyanuju Kajja CBU
,2UyBapH lkeroBux Harpaja’ ympy, oyayhu fa Taja oHe rybe cBoj nocebaH
MeMopHjasHu ctatyc (bynaesckui, et al, 2007: 327).

11. 3ak/by4yHa pa3sMaTpama

Pycku 3akoHOaBall, CBeCTaH YMibeHHIIe /1A [10jeJUHa UMOBUHCKA paBa,
360r CBOje NpUpo/ie U 3Ha4yaja 3a eKOHOMCKe U IPYLITBEHE TOKOBE, He MOT'y
Jia OyAy TpeTUpaHay HacsehuBamwy Ha UCTOBeTaH HAYMH Kao U BehuHa Jipy-
rMX MIMOBHHCKHUX IPaBa Koja MOT'y IpUNaZaTH PU3NIKUM JIUMLMMa, IJ1aBy 65
['KP® nocBeTuo je ynpaBo o4CTynawmKUMa 0Jf ONILITEr 3aKOHCKOT HacJleJJHO-
npaBHOT pexxrMMa. Paziy ce o peliel-MMa KojuMa ce, € je/lHe CTpaHe, peJias
MMOBHHCKMX IIpaBa ca 0CTaBHOL|A Ha Apyra JiMlia OCTBapyje U3BaH rpa-
HUIIA HacJieJHONIPaBHe CYKIleCHje, a C ipyre CTpaHe, pellembrMa KojuMa
ce ypebyje Apyrauvju nopejak npesacka nojeIJMUHUX UMOBUHCKHUX IpaBa
y chepu HacaehuBamwa.

Pelmemwe 0 npefaju focnenux, a HerclylaheHMX U3HOCA IJ1aTa U APYTUX
eKBHUBaJIeHTHUX UCIIJIATa, IeH3Uja, CTUlleHjuja, 6eHedHUIHja 10 OCHOBY
COLIMjaJIHOT OCUTYpakha, aJUMeHTAalUja U CJAHUYHO, BUIlE je Y YHKIUjU
3alITHTe JIMLA KOja je ocTaBUJjal, 32 )KMBOTA U3/ pKaBao, Hero Jiu ob6e-
36ehemwa colnujasiHe yJore HacJjiehuBamwa, 6yayhu Ja NpuBUJIETOBAHU
cy6jeKTH MOTr'y, a He MOPajy Y UCTO BpeMe OUTH MMO3BaHU Ha HacJsehe, a CTH-
LJake OBUX UCIIJIaTa 0OJ CTPaHe OCTAaBHOYEBUX HacJ/eJHUKA MOryh je Tek
Ka/ia HeMa oBJlallNeHUX ML UJIM OHA He UCTAKHY 6JIaroBpeMEHO 3aXTEB
3a BbUXOBY UCIJIATY.

OacTyname o1 Haues1a YHUBEP3aJHOCTH Y HacJiehuBamwy, y cay4dajy Hemoryh-
HOCTH: HacsehrBamwa yiesia y OCHOBHOM KalKTaJy NPUBPEAHOT APYIITBA
WJId IPOU3BOJHE 33a/pyTre, yuJamema y Mo/bONPUBPEJHO Ia3UHCTBO

100Bynetu: npaBuJo 6p. 50, cT. 2 Ypeabe o ApkaBHUM Harpagama Pycke Pexpepanuje.
1By neTn: 4. 1185, ct. 2 TKPO®.
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WJIK IOTPOIIAYKY 3aAPYTY, ¥ CAYK6U Cy 04yBarba I1eJJOBUTOCTH UMOBHHE
NPUBPEIHOT PYIITBA, MPOU3BOIHE 33APYTe, CEOCKOT Ta3/JUHCTBA U OTPO-
ayke 3aapyre v 06e36ehermha KOHTUHYHUTETA Y JIeJIOBAhY UCTUX. Y UCTO
BpeMe, 3alITUNEHH Cy MHTepeCcH HacJeJHUKa KOjU Ce HUCY Y4YJIaHUJIN Y OBE
BUJIOBE Y/IPY>KUBaka, jep Ha MUMe CBOT HACJIeJHOT Jiesa jo0ujajy oAroBa-
pajyhu HoBYaHU U3HOC UJIM APYyTra UMOBUHCKA 06pa in naturam.

[IpeaBubeHa geo6a Hac/ieheHUX 3eMJ/BUIITHUX TTaplie/ia UCIJIaTOM Y KOPUCT
HacJeJHUKa KOjH je 3aje/lHO ca OCTABHOLIEM OHO CYBJACHHUK HJIH je TO
3eMJbHUILTE, Y BJIACHUIITBY OCTAaBUOILA, KOPUCTHO, 06e36ehyje conujasHo
npaBeJiHU]jy noJieny HacaeheHux fo6apa, cipeyaBa yCUTHaBabe Mocesa
Y y UCTO BpeMe YTHUYe Ha JPyLITBEHO KOPUCHHUje NMOHAlllalkhe HacJleJHUKa
KOjU UCNTYHaBajy YCJI0BE 3a 0OCTBape€e OBOT BHU/ia le0be HacsieCcTBa. UcTy
CBpXy MMa U Jleoba HacsieheHor npeay3eha UCNJIATOM y KOPUCT HacJeAHUKA
CaMOCTaJIHOT NIpeiy3eTHUKA UJIK KOMepliMjaJHe opraHu3aliyje, Koja ocTa-
BUoOIa Hacsehyje Ha oCHOBY 3aBeliTawa. ONeT, ¢ pyre CTpaHe, UHTEPECH
0CTaJIMX HacJie[JHUKA Cy 3aliTUheHU jep UMajy NpaBo Ha KOMIIEH3alL U]y Y
BU/1y HMCILJIAaTe O/ir0OBapajyher HOBYaHOT M3HOCA UJIU MTPEHOCa [TPpaBa CBOjUHE
JIPYTUX UMOBUHCKHUX A06apa KOju YMHE OCTABUHCKY MacCy 3a0CTaBIUITHHE.
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IIpaeHu u3zeopu

['pabancku koaekc Pycke @enepanuje, npsu feo ox 30. 11. 1994. roguHe.
Bp. 51-®3, apyru geo of 26. 01. 1996. roguHe. bp. 14-®3, Tpehu feo of 26.
11.2001.rogune. bp. 146-®3, yeTBpTH feo o 18.12. 2006. roaune. bp. 230-
@3. 3akJ/byyHO ca U3MeHaMa U JjonyHaMma of; 26. 07. 2019. roaune. bp. 45-11
(Cpaxkmanckui komekc Poccuiickoit @enepanuu - TKP®, yacTs nepBas ot
30. 11. 1994 roga. N 51-®3, yactb BTOpasd ot 26. 01. 1996 roxa. N 14-P3,
yacTb TpeThs 0T 26.11. 2001 roga. N 146-®3 v yacTb yeTBepTas ot 18. 12.
2006 roga. N 230-@3. Pex ot 26. 10. 2021 roaa. N 45-11). [IpeyseTto 18. 02.
2023. http://www.interlaw.ru/law/docs/10064072.

['pabancku kogexkc PCOCP oz 11. 06. 1964. rogune. [1acHuk OpysxcaHux cHaza
PCOCP. bp. 24. smeHe u nonyHe ox 26. 11. 2001. rogune. bp. 147-®3 (I'pax-
naHckuM kogekc PCOCP ot 11. 06. 1964 roga. Bedemocmu BC PCOCP. 1964.
N° 24. Pen. ot 26. 11. 2001 r. N 147-®3. [Ipey3eTo 27. 02. 2023. http: www.
consultant.ru/document/cons_doc_LAW_1838/

3aKO0H 0 NOTPOIIAYKO] 3a4pY3U (IOTPOIIAYKUM JIPYIITBUMA, b UXOBUM CaBe-
3uMa) y Pyckoj ®epepauuju o 19. 06. 1992. ropune. bp. 3085-1. [locne e
usgame (3akoH ,0 NOTPeObUTENBCKON KooMepanuy, [IOTpebUTe bCKUX
obecTBax, ux cotwsax| B Poccuiickoit ®enepanuu” ot 19. 06. 1992 rona.
N 3085-1. llocneausas pepakuus). [Ipeysero 19. 02. 2023. http://www.
consultant.ru/document/cons_doc_LAW_608/

Kogmekc o semsbuinty Pycke @enepanuje o 25. 10. 2001 rogune. bp. 136-
@3. 3ak/py4Ho ca u3MeHaMa U fonyHaMa oz 06. 02. 2023 rogune. bp. 13-®3
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(,3eMenbHbIN KoslekC Poccutickoi @enepanuu” ot 25.10.2001 roga. N 136-
@®3.Pen. ot 06.02.2023 roaa. N 136-P3). [IpeyseTto 24. 02. 2023. [Ipey3eTo
24.02.2023. http:// www.consultant.ru/document/cons_doc_LAW_33773/

Kozekc o ctanoBamy Pycke @enepanuje o 29. 12. 2004. rogune. bp. 188-
@3. 3ak/byyHO ca U3MeHaMa U JjonyHama oz, 21. 11. 2022. roaune. Bp. 463-
@3 (Kunumseii kogekc Poccuiickort @epepanuu ot 29. 12 2004 roga. N
188-®3.Pep. ot 21.11. 2022 rozga. N 463-@3). [IpeyseTto 22. 02. 2023. http://
www.consultant.ru/document/cons_doc_LAW_51057/

[lopoanynu 3akoHUK Pycke @enepanuja og 29. 12 1995. roaune. bp. 223-P3.
3akJ/by4HO ca U3MeHaMa U JjonyHaMma of, 19. 12. 2022. roause. bp. 538-03
(Cemeiinniii komekc Poccuiickoit @enepanuu ot 29. 12 1995 roga. N 223-
@®3.Pea. ot 19.12. 2022 roga. N. 538-®3). [IpeyseTo 24. 02. 2023. [Ipey3eTo
24.02. 2023. http:// www.consultant.ru/document/cons_doc_LAW_8982/

3akKoH 0 pyUITBMMA ca OrpaHUYeHOM oA roBopHoiihy Pycke ®enepanuje
04 08.02.1998. rogune. bp. 14-®3. 3ak/by4yHO ca ©3MeHaMa U I0NIyHaMa 0/
16. 04. 2022. ropuHe. bp. 114-®3 (PepepasnbHblil 3aK0H ,06 061IeCTBAX €
OrpaHUYeHHOU 0TBeTCTBEHHOCTHIO” OoT 08.02. 1998 roga. N 14-P3. Peg. ot
16.04.2022 roxa. N 114-®3). [Ipeyseto 19. 02. 2023. http: //www.consultant.
ru/document/cons_doc_LAW_17819/

3aKoH 0 aKLIMOHAapCKUM JpyuiTBuMa Pycke @enepanuje o 26. 12. 1995.
roguHe. bp. 208-®3. 3ak/by4yHo ca U3MeHaMa U fionyHama of; 07. 10. 2022. u
19.12. 2022. rogune. Bp. 519-®3 (OenepasibHbIi 3aK0H ,06 aKLMOHEPHBIX
o6mectBax” oT 26.12.1995roga. N 208-®3. Peg ot 07.10.2022, c u3M. oT 19.
12.2022 roga. N 519-@3). [Ipey3eTo 19. 02. 2023. http:// www.consultant.
ru/document/cons_doc_LAW_8743/

3akoH 0 6alITOBAHCKUM, MOBPTAPCKUM M BUKEH/IAIKUM HEKOMepIHjaJ-
HUM yApyxewuMa Pycke @enepanuje ox 15. 04. 1998. roguHe. bp. 66-D3.
[Mocnenwe uspamwe (PenepanbHblii 3ak0H ,0 caZl0BOAYECKUX, OTOPOJHUYE-
CKMX Y IaYHbIX HEKOMMepUeCKUX 00beJUHEHUsIX IpaxkJaH” oT 15.04. 1998
roza. N 66-03. [locnenusas penakuus). [Ipeyseto 19. 02. 2023. http:// www.
consultant.ru/document/cons_doc_LAW_18461/

3aKOH 0 KpeJIMTHOj MOTPOIIAYKOoj 3a/py3u rpahana Pycke ®enepanuje
oxn 07.08. 2001. roaune. bp. 117-®3 (PepepasibHbIN 3aK0H ,,0 KpeJUTHBIX
NoTpebUTeNbCKUX KoonepaTuBax rpaxkaan” ot 07.08.2001 roaa. N 117-®3.
[locnenusis pepaknus). [ipeysero 19. 02.2023. http:// www.consultant.ru/
document/cons_doc_LAW_32882/

3aKoH 0 HapKOTUYKHUM CpeJCTBUMA U ICUXTPONHUM CyIncTaHaMa Pycke
Qepepanuje ox 08. 01. 1998. roaune. bp. 3-®3. 3ak/byyHOo ca U3MeHaMa U
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fJonyHama oz 29.12.2022. roaune. bp. 640-®3 (OeepanbHblii 3akoH ,, 0 Hap-
KOTHUYECKHUX Cpe/iCTBaX U NCUXOTPONHLIX BelecTBax oT 08. 01. 1998 roza.
N 640-®3). [IpeyseTo 24. 02. 2023. http:// www.consultant.ru/document/
cons_doc_LAW_17437/

3akoH o opyxjy Pycke ®enepanuje o 13. 12. 1996. rogune. bp. 150-D3.
Penakuuja 3akoHa oz, 30. 01. 2020. (PenepasibHblii 3akoH ,,06 opyxKUK” OT
13.12.1996 roma. N 150-®3. Pegakius 3akona ot 30. 01. 2020). [IpeyseTo
24.02.2023. ropune. https://dogovor-urist.ru/3akonb/

3aKoH 0 MoJ/bONPUBpPEIHOj 33/py3u Pycke ®enepanuje ox 08. 12. 1995.
roguHe. bp. 193-®3. [locnenmwe usgame (PegepanbHblii 3akoH ,0 ceTbCKO-
x03s1icTBeHHOU Koomnepanuu” oT 08. 12. 1995 roxa. N 193-93. llociegHss
penakuus). [IpeyseTo 19. 02. 2023.http:// www.consultant.ru/document/
cons_doc_LAW_8572/

3akoH 0 ceoCKoM (Mo/bONpUBpeaHOM) ra3auHCTBY Pycke @enepanuje of
11. 06. 2003. roaune. bp. 74-®3. [locne e usgame (PeaepaibHbINA 3aKOH
»,0 KpecTbssHCKOM [pepMepckom] xo3sucTBe” oT 11.06. 2003 roga. N 74-@3.
[Mocnepusis pegaknus). [Ipeyserto 20. 02. 2023. http:// www.consultant.ru/
document/cons_doc_LAW_42662/

3akoH o Mpou3BOAHUM 3ajpyrama Pycke ®enepanuje ox 08. 05. 1996.
ropude. bp. 41-®3. [locaeawe usname (PenepasbHbii 3aKoH ,0 MpouU3-
BOACTBEHHBbIX KoomnepaTtuBax” oT 08. 05. 1996 rozxa. N 41-93. [locnenHsas
penakuus). [Ipeyserto 19. 02. 2023. http:// www.consultant.ru/document/
cons_doc_LAW _10286/

[Ipersies cyacke npakce BpxoBHor cyna Pycke @epepainuje 3a 1pyry KBap-
tasa 2004. rogune (y rpabaHckuM npeaMmeTtuma). Ykas [Ipesugujyma Opy-
»kaHux cHara Pycke @enepanuje ox 06. 10.2004. EBC P®. 2005. Bp. 1 (0630p
cyne6HOM npakKTUKKU BepxoBHoro cyza Poccuiickort @esepaliny 3a BTOpou
kBapTaJ 2004 roaa (mo rpakaJlaHCKUM Jies1aM), yTB. [locTraHoBieHueM [lpe-
suguyma BC P® ot 06. 10. 2004 roga // BBC P®. 2005. N 1. [IpeyseTto 01. 05.
2023. http://www.vsrf.ru/documents/practice/15034/

Ypenoa [lnenyma Bpxosuor cyma CCCP 0 cyackoj npakcu y npeMeTUMa
HacsiehuBamwa” ox 01. 07. 1966. roguHe. bp. 6 (IloctaHoBsieHUe [l1eHYyMa
BepxoBHoro cyga CCCP ,,0 cyn6eHoM NpaKTHKe I10 JleJiaM 0 HacJieZJoBaHUM”
oT 01.07. 1966 roga. N°6). I[IpeyseTto 26. 02. 2023. http:// www.consultant.
ru/document/cons_doc_LAW_85586/

Ypeno6a [lpe3uaujyma, oaayKe U pelerwa cyackux Beha BpxoBHor cyna Pycke
depepanuje y rpahbanckum npeametuma ([loctanoBsienus [pe3uauyma,
pelleHuUs U omnpeJiesieHUs cyA6eHbIxX Kosieruil Bepxosuoro Cyna P® no
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rpakagHckuM Aiesnam). brosnerens BC PO. N° 3. 2002. 14-15.

Ykas npepcennuka Pycke @enepanuje ,,0 Mepama 3a yHamnpehemwe cucTeMa
Jip>kaBHUX Harpaja Pycke ®enepanuje” ox 07. 09. 2010. rogune. bp. 1099
(3ajenHo ca Ypen60oM o pkaBHUM Harpazgama Pycke @enepanuje, CtaTy-
TuMa opJieHa Pycke ®esepanuje, mponucyuma o obesiexjuma opjieHa ,Cae-
tor Hopha - Kpct CBeTor Hhopha”, megabama Pycke ®egepanuje, oaauko-
BamMMa ,3a 6eCpeKopHy cayk0y”, moyacHUM 3BawuMa Pycke @enepanyje,
ONMMCUMa UMEHOBAHUX APKaBHUX Harpaza Pycke @enepanuje v HarpagHUM
obeJiexjuMa nnovyacHux 3Bama Pycke @eziepanuje). 3ak/bydHO ca M3MeHaMa
u gonyHama of, 29. 08. 2022. roauHe. bp. 587 (Ykas [Ipe3uaenTta PO ,0
Mepax M0 COBEPUIEHCTBOBAHUIO FOCY1apCTBEHHOU HarpaJHOW CUCTEMBbI
Poccuiickoit @epepanuu” ot 07. 09. 2010 roaa. N 1099 (BmecTe c ,I[losoxe-
HHUEM O rOCy/lapCTBEHHBIX Harpaaax Poccuiickoit ®enepauuun”,,CTaTyTaMu
opAaeHoB Poccuiickoit @efiepany, MoJ0KeHHUAMHU 0 3HAKe OTJIMYMS OpJleHa
Cesitoro ['eoprus - ['eoprueBckom Kpecte, menansax Poccuiickoit @enepa-
[[UHY, 3HaKe OTJINYUS ,3a 6e3yNpedHyIo CayK0y”, mouyeTHbIX 3BaHUAX Poc-
cuiickoit Pesepany, ONMCaHUSMU Ha3BaHHBIX FOCYyZapCTBEHHbI Harpa/
Poccuiickoit @epepanuu v HarpaJHblX 3HAKOB K NOYETHbIM 3BaHUAM Poc-
curickort ®enepanuu’). Pex. ot 29. 08. 2022 rozxa. N 587. [IpeyseTo 26. 02.
2023. http:// www.consultant.ru/document/cons_doc_LAW_104589/
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Prof. Natasa Stojanovié, LL.D.,
Full Professor,

Faculty of Law, University of Nis,
Republic of Serbia

ON SUCCESSION OF SPECIFIC PROPERTY RIGHTS IN THE CIVIL CODE OF
THE RUSSIAN FEDERATION

Summary

Chapter 65 of the current Civil Code of the Russian Federation (hereinafter:
CC RF) regulates the intestate succession of specific types of property rights.
Some legal solutions contained in this Chapter of the Civil Code (Articles 1176-
1185 CC RF) depart from the general intestate succession law regime, such
as inheritance rights pertaining to participation in a consumer co-operative
(Art. 1177 CC RF) or succession of amounts of salary and payments qualifying
as such (pension, stipend, social insurance benefit, etc.) granted to citizens as
means of subsistence (Art. 1183 CC RF). Other legal solutions in this Chapter
completely exclude the application of regular intestate succession rules. Thus,
the provision on succession of state awards, honours and commemorative badges
(Art. 1185 CC RF) regulates that the transfer of these right shall be subject to
the legislation on state awards of the Russian Federation. In light of the current
legislation, theory and judicial practice of the Russian Federation, this paper
aims to address a number of related questions. To what extent do these legal
solutions derogate from the principle of universal succession, while accepting the
principle of specificity in succession? Are the interests of all heirs who inherit in a
specific case protected? Are these solutions aimed at facilitating and accelerating
legal transactions, and to what extent? Do they secure the social role of the
institute of succession as a legal construct? The answers to these questions
may be useful to the Serbian legislator in the process of identifying efficient
succession law mechanisms for inheriting specific property assets and rights
in the Republic of Serbia.

Keywords: Russian law, principle of universality in succession, succession of
specific property rights.
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/Jp bopjana Mukosuh, UDK: 347.155-056.34(497.6)
BaupedHna npogecopuya, 347.645-056.34
dakysamem noaumuvkKux Hayka, YHusepsumem y

Capajesy,

BbocHa u XepyezosuHa

CTAPATE/bCTBO HA/] OCOBAMA KOJUMA JE OAY3ETA
HJ/IU OTPAHHYEHA I10C/IOBHA CIIOCOBHOCT U
IIOLITOBAKLE BBUXOBOT /IOCTOJAHCTBA Y IIPAKCH OPTAHA
CTAPATE/bCTBA - [IPUMJEP CTAPATE/bCKE IIPAKCE
KAHTOHAJIHOTI LIEHTPA 3A COLIMJAJIHH PA/] CAPAJEBO?

Ancmpakxm: Y Bochu u XepyezosuHu ce jow ysujek, u noped pamugu-
kayuje YH KonseHyuje o npasuma ocoba c uHeaaudumemom (2009),
npumjersyje mse. mpaduyuoHa/AHU npucmyn 3auwimume odpeheHux cKy-
NuUHA 0co6a ¢ uHeA.IUAUMEemMoM, Koju kKapakmepuwe ody3umaree uau
02paHuYerbe N0C/I08He CNOCO6HOCMU U NPUMjeHa UHcmumyma cmapa-
messcmea. 08akeo nocmynarbe HeMUHOBHO je npaheHo npucycmeom
paszauvumux nocseeduya kKoje ce, y3 nogpedy /bydckoz docmojaHcmaa
08UX 0c06a, dupeKmHo pediekmupajy Ha Huxo8 dpywmaeeHu, nopoduy-
HU U nepcoHaHu cmamyc. Ha mpazy HagedeHoe, y o8om pady cy, noped
aHause odzosapajyhux 3akoHcKux odpedaba us o6.1acmu cmapame.so-
cmea, npeseHmupaHu pe3yamamu npogedeHo2 UCmpaxcusareay oKeupy
Kojee je, MemodoM cayuajHo2 y30pka, ypaheHa aHaauza odzoeapajyhe
dokymenmayuje KaHmoHnasHoz yenmpa 3a coyujasiHu pad Capajeso,
cadpaxcaHe y 50 cnuca, eezaHe 3a nyHo/bemHe 0cobe nod cmapame/sCKOM
3awmumom. /JJobujeHu pe3yamamu nokaszaau cy da ce cmapamesbcka
3awmuma ocoba Kojuma je odyzema u/au 02paHu4eHd noc/08Hd Cno-
CO6HOCM Y NpaKkcu op2aHa cmapamesoCmaed djesUMUYHO pasauKyje
00 3aKOHOM nponucaHux mozyhHocmu koje, y mareoj uau eehoj mjepu,
ocmassbajy HeonxodHU npocmop 3a uHousudyaau3ayujy u passujarse
cnocobHocmu wmuheHuka da camocmaJiHo 001y4yjy 0 c8ojum npasu-
Ma, nompebama u uHmepecuma. Tume ce, y3 uurseHuyy da akmyesHo

1Pajjey BUy yCMEHOT CaOMIITEeHha U3JI0KEH Ha MehyHapoJHOj HayYHOj KOHepeH[UjU
,IIpaBo U JpyuITBeHe BpeJHOCTHU", oApkaHoj 21. anpusa 2023. roauHe Ha [IpaBHOM
bakynteTy YHUBep3uTeTay Huury.
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60caHcKkoxepye208a4ko 3aKoHO0ascmeo us obaacmu cmapamesecmaa
He cadpacu HujedHy odpedby y Kojoj ce npu odpeherby cepxe cmapa-
me/6cmeda Had NYHO/beMHUM 0C06amMa ucmuye 3Havaj nowmoeared
FUX08UX /bYJCKUX NPpA8aA U docmojaHcmad, wmo je y cynpomHocmu He
camo ¢ mehyHapodHumM cmaHdapouma seydCKUx npasda Hezo U ycmasHUM
odpedéama.

KwyuHe pujeuu: 3akoHodascmeo, ocobe Kojuma je odyzema uau o2pa-
HU4YeHd NOC/I08HA CNOCOGHOCM, CMApame./6Cmeo, /bydcko docmojaH-
cmeo, yeHmap 3a coyuja/aHu paod, npakca.

1.¥YBog

JlaHac ce y BehnHH ipkaBa CBUjeTa OCJ0BHA CIIOCOOHOCT CTHUYE TYHOJ/bET-
CTBOM, OJTHOCHO C HaBpIlleHUX 18 ro/juHa >XKMUBOTA, 32 IITA, U3y3€EB y CJIy-
YyajeBMMa 3aKOHOM HOpMHpaHe MOTYNhHOCTH paHUjer CTULamba MOCJA0BHE
COCOGHOCTH, HUje MoTpe6aH HUKAKaB MPaBHU aKT. /[pyrauuje peueHo, cBe
NyHOJ/bETHE 0CO0€ Cy MOCJOBHO CIOCOGHE [0 TPEHYTKA OAy3UMaka Uju
OrpaHUYerha MOCJOBHE CIOCOOHOCTH, y CKJIaJly C OAiroBapajyhoM 3aKoHCKOM
npoueaypoM. Ha Tpary HaBeJieHoOr, cCBa TpY NOpoAMYHA 3aKkoHa y BocHU u
Xepnerosunu (buX),? nope/ y3poka HeClloCOGHOCTH Kao U pa3Jiora 3a oAy-
3UMatbe MOCJI0BHE CIOCOOGHOCTH, HOPMUPAjy HECTTOCOOGHOCT 0COOE Aa ce cama
O6puHe o cebH, CBOjUM NIpaBUMa, UHTepecuMa U ob6aBe3ama. byayhu aa je cte-
MeH, OJHOCHO MHTEH3UTEeT YyTBpheHe HeCIOCOOHOCTH, U3a3BaHe HEKUM 0/
3aKOHOM HOPMHUPAHUX Y3POKa PA3JIMYUT, CBA TPU MOPOAUYHA 3aKOHA CY TO
npeToYMsIa Yy CBOje o/ipe6e HAa HAYMH JlJa HOPMHUPAjy MOTYhHOCT 0Ay3UMatba
WJIM OTpaHUYeha NocI0BHe ciocobHocTH. Tako, [lopoauynu 3akoH Pesepa-
nuje bocHe u XepuerosuHe ([13 ®buX), uuje he opesde y o6jalrmbemny 1 aHa-
JIU3U pe3yJiTaTa 06UjeHUX Y UCTPAXKUBaKY KOje je Mpe3eHTHPaHO y 0BOM
paay 6uTH HUTHpaHe/nopeheHe, mopes HeCIOCOOGHOCTH MMyHOJ/bETHE 0CO6E
Jla ce camMa GpUHe 0 CBOjUM NMpaBHMMa U UHTepeCcHuMa, Kajia joj ce oJly3uMa
MOCJIOBHA CIOCOGHOCT, HOPMHUPA U MOTYNHOCT /1a Y3POIM KOjU CY JOBEJH [0
HECIIOCOGHOCTH NYHOJLETHY 0COGY MOTY JIOBECTH y CTakb€ Jla HENOCPeHO

2Y buX Ha jp>KaBHOM HHUBOY He NIOCTOjH jeIUHCTBEH NOPOAUYHH 3aKOH, OJJHOCHO 3aKOH
KOju 64 peryupao o6JacT cTapaTes/bCTBa, UITO je YCJI0B/bEHO YHHEHUIOM Ja je buX
aZIMUHUCTPATUBHO CJI0XKeHA ApkaBa, AepuHrcaHa /lejTOHCKUM MUPOBHUM CIIOpPa3yMoM,
yuju AHekc [V ipeacTtaBsba YctaB buX. [Ipema oBoM YcTaBy, buX je TeputopujanHo ypeheHa
Kao CJI0KeHa IpP’KaBa, cacTaB/beHa o iBa eHTUTeTa: Pefepanuja buX u Peny6sinka Cprcka,
Te Bpuko luctpukta buX. Ypehewe enturtetay buXje acumerpuuHo - Peny6snka Cprcka
je LleHTpaJIM30BaHa C iBa HUBOA BJIACTU: HUBO eHTUTETA U HUBO ONUITHHA - IOKAJHU HUBO,
Jok je ®enepanuja buX geneHTpai3oBaHa ¢ TPU HUBOA BJIACTU: HUBO EHTUTETA, HUBO
KaHTOHA (JleceT KaHTOHA) M HUBO OINIITHUHA — JIOKAJHU HUBO.
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yrpoxkaBa cBoja IpaBa U UHTepece WJM NIpaBa U HHTepece APYyTrux 0coba,
Ka/ia joj ce orpaHyYaBa NMOCJ0BHA CIIOCO6HOCT.?

CBjecHocT o MoryhuM mnoc/beiviiamMa oJly3MMara WJIM OTpaHHUYeHa
MOCJIOBHE CIIOCOOHOCTH, BehMHOM 0co6amMa c UHBAJIUAUTETOM KOje UMajy
HMHTeJIeKTyaJIHe TellKohe U AyIllIeBHe CMETH€, C LLU/bEM HbUXOBOT CBOhema
Ha LITO je Moryhe Mamy Mjepy, y 3aKOHOZaBCTBY U3 OBe 06J1aCTH OIJefia ce y
JlellMTHOM HOpMUPpakby CyACKOT IOCTYIKA 3a 0/y3UMake UJIM OTpaHUYehe
nocJioBHe criocobHocTU. C TUM y Be3H, OCTYNaK 3a 0[y3UMakbe, OTPaHU-
yere U Bpahambe [0CJI0BHE CIIOCOGHOCTH OCEOHO je HOPMUPAH y aKTyeJI-
HOM 3aKOHY 0 BaHMapHHYHOM nocTynky ®egepanuje buX (3BII ®buX),*
aJsy, gogatHo, u y [13 ®buX.®

Y npakcy, cyA je 360r npaBHe CUTYPHOCTH NIPHje JOHOLIEeHhA OJJIyKe O OAY-
3UMakby UJIM OrpaHHYeby 0CJI0BHE CIOCOOHOCTH, KOja IPEeTXOAH OJJIYLIH O
CTaBJbakby N0/} CTapaTe/bCTBO, 06aBe3aH yTBPAUTH HECTIOCOGHOCT 0cobe Ja
ce caMa 6pHHe 0 ce6U, CBOjUM IpaBUMa, MHTepecHuMa U o6aBe3aMa, 0JHOCHO
cTame Jla ocoba CBOjUM MOHallalkbeM yrpoXaBa cBoja UJd Tyha npaBa U
MHTepeca. Y Ja/bibeM OCTYIIKY, [10 IOHOILEY o/roBapajyhe ofyke cy/a,
oco6a Kojoj je o/jy3eTa UJIM OrpaHHWY€eHa [IOCJ0BHA CIOCOBHOCT, pjelliekheM
Ha/IJIeX)KHOT OpraHa cTapaTe/bCTBa, CTaBJba Ce M0/, CTApaTe/bCTBO U THUME
nocTaje WITHheHUK,® 0 YUjUM NpaBMMa U UHTEpPeCcHMa ce OpUHE cTapaTeJb,
OJIHOCHO OPTaH CTapaTe/bCTBA, YKOJIHUKO CE OJ|JIy4H [1a CTapaTe/bCTBO BPIIU
HeInocpe/iHO, IpeKo CTpy4He ocobe.” MehyTUM, CTBApHO CTame y KOMe ce
HaJla3u WTHNEeHHUK je ia OH [0 TPaBOCHAXXHOCTH OJIyKe CYZa O O[ly3UMakby
WJIA OTPaHHYeRY T0CJI0BHE CIOCOOHOCTH U CTaB/bakbeM N0/, CTapaTe/bCTBO
ryou y NOTIYHOCTH UJIM OTPAaHM4YE€HO MOTyNHOCT /a CBOjUM NMOCTYMIIMMA,
M3jaBaMa M pajilbaMa NIPOU3BO/J U NIpaBHe yuuHKe. CTOora HaBeJleHU CTa-
TyC IyHOJ/beTHe 0cobe, 6e3 0631Mpa Ha 3aKOHOM HOpPMUPaHe pasJiore, Aaje
MoryhHoCT 3a TBp/bY /ja 0ly3MMakbe, 0JJHOCHO OTpaHHuerbe NIOCJI0BHE
CIIOCOOGHOCTH y GUTH NpesCcTaB/ba 3a/jUpakbe Y TeMeJbHa Jby/ICKa IpaBa U
ayTOHOMHUjy nojeAuHLa. To ce noce6HO 0/JHOCH HA TPaBo MOLITOBakba MpH-
BaTHOT ¥ NOPOJUYHOTr )kMBOTA. OBO, TUM IIPHje, LITO Ce Y CKJIAAY C YCTaBOM
buX (/lejronckum)® npaBa u cyio6o/ie, npeaBruhenHe y EBponckoj KOHBEHIUjU
0 3aIUTHUTHU JbY/ICKUX MpaBa U 0CHOBHUX cyo6oa (EXP), kao u y keHUM

3Y1.192. cT. 1. u 2. llopoauunor 3akoHa ®buX.

Y. 29. - 4. 44. 3akoHa 0 BaHnapHU4YHOM nocTynky ObuX.
*Yu1. 325. - w1, 339. 113 dbuX.

°Yu. 160. cT. 2. 113 OBuX.

Y. 165. cT. 1. 113 ®BuX.

8YctaB bocHe u XeplLieroBruHe 3anpaso je aHeKC 4 OmiTer OKBUPHOT cliopa3ymMa 3a MUp
y buX (1995).
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NPOTOKOJIMMA,” IUPEKTHO NpuMjewyjy y buX,'® ynuMe cy no npaBHOj CHa3u
Ha/Jl CBUM OCTaJIUM 3aKoHUMa. bynyhwu ga unan 8. ELIXP nponucyje na cBako
MMa MPaBo Ha MOUITOBak€ CBOT MPUBATHOT U MOPOJUYHOT )KUBOTA, AOMa
Y JIOIMCUBaa,'! jacHO je a o/ly3uMatbe MOCJ0BHE CIOCOGHOCTH ysIa3u y
chepy npaBa Ha NOIITOBAaKke NPUBATHOT )KUBOTA.

Y buX ce, npeMa pacnoJyio)KMBUM NOJALMMa, OA4y3MMame OCJ0BHE CIO-
COOGHOCTHU 0cobGaMa Koje HUCY Y CTamy CTapaTH ce 0 ce6H, CBOjUM IIpaBUMa
Y MHTEpeCcrMa 0JI1aKo NMPHUMjebyje, IPU YeMY je MOIITOBalke IPUBATHOT
MUIII/beHa He CaM0 0Co6e K0joj je 0/1y3eTa Hero M 0cobe Kojoj je orpaHUYeHa
MOCJIOBHA CTIOCOOHOCT, KA0 Y lheHUX UHTEPECa, y PAKCH HeJ0BOJbHO MPH-
cyTHOo. OBOMe, J0OPUM JAMjeJIoM, IONIPUHOCH U CBe IPUCYTHHUje clabJberbe
MOpPOIMYHE COJIUJIAPHOCTH, KOje je y3pOKOBAaHO KOHTUHYUPAHUM Iopac-
TOM CHUpOMalITBa NOpoAUIle. Y MPUJIOr HaBeJEHOM rOBOpe U HE3BaHUYHHU
nojanu 1eHTapa 3a conujaanu paj (LICP), npema kojuma ce cpogHULU
KOjU Cy MPUXBATUJIU AYKHOCT CTapaTes/ba YeCTO OJJIYUYjy /la TAKBY 0CO0Y
,30pHHY" Y HEKY 01 UHCTUTYLIMja COLjMjaJIHe 3aLUTUTe. Y UCTOM KOHTEKCTY,
HWCKYCTBAa COLMjaIHUX PaJJHUKaA rOBOpPeE U /ja je CBe BULIe IPUCYTHA 10jaBa
Jla HajOJIMXKY CPOAHUIM HHUIIUPAjy TOKPETAake MOCTYIIKA 33 0OJy3UMakhe
MOCJIOBHE CITIOCOGHOCTH HEKOME 0/] YJIaHOBA HajOJIMKe MOPOoHlie, UAKO CTe-
MeH HECMTOCOOHOCTH y BUTH 3aXTHjeBa caMo o/iroBapajyny moJpuiky Kako
6u ce oco6a cama MorJyia OpUHYTH 0 ce6H, CBOjUM IIpaBMMa U HHTepecuMa.
3ampeTHnoCcTaBUTH je [ja ce CBe TO Ajoraha NpBEHCTBEHO C [[U/beM OCTBAPH-
Bama oJipeheHnX npaBa U3 06J1aCTH COLMjaIHE 3aLUTUTE.

Byayhu na ce y cy[ckoj npakcy 3aXTjeBU HajOIMKUX CPOJAHHUKA 3a ITOKpe-
Talbe MOCTYIKa 3a 0/ly3uMakbe MOCJOBHE CIIOCOOGHOCTH, TOTOBO Y Ipa-
BUJIy, IPUXBaTajy U y HajseheM Gpojy ciydajeBa pe3yJTHPAjy OAJYKOM
Cy/ia 0 0/1y3UMakby MOCJ0BHE CIIOCOGHOCTH, jaCHO je /1a ce TUMe JUPEKTHO
kpiue ofpenbde EL[XP. Haume, foHOLIEEM CYyACKe OJJIYKE O Oly3UMaby
MOCJIOBHE CIIOCOOHOCTH 0CO6U 3a KOjy je Moryhe I0HUjeTH OJJIYKY O OTpaHU-
Yyemy 0CJ0BHE CIOCOOHOCTH, JOBOJIU Ce y NUTakbe JETUTUMHHU L[UJb CAMOT
MOCTYIKa, 3allITUTA [paBa U UHTepeca ocobe Kojoj ce o/ly3MMa MocJaA0BHA
Croco6HocCT. /[pyrumM pujedruMa, HaBeJleHUM NOCTyNawmeM nopeMeheH je u
T3B. TECT MPOMOPIMOHAJHOCTH, jep Mjepa oly3uMata MoCJ0BHE CI0CO6-

° EBpOIICKa KOHBEHI[Mja 0 3alUTUTH JbYJCKUX NTpaBa ¥ OCHOBHUX cyo6oa (European
Convention for the Protection of Human Rights and Fundamental Freedoms), oTBopena
je 3a mornucuBamwe 4.11.1950. roguHe, a ctynuia je Ha cHary 3.9.1953. rogune. buX je
patudukonasa ELXP 12. 7. 2002. roguHe, a 4. 2. YcraBa buX nporsamasna je supekTHO
npuMjemnBoM y buX.

Y. 11 cT. 2. YcraBa buX.

Y. 8. ct. 1. ELIXP.
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HOCTH HUje 6MJIa HYy>KHaA 3a I0CTH3ake JIESTHTUMHOT L[UJba, 6y yhu fa ce,
y CKJIaJly ca 3aKOHOM, JIETUHTUMHHU LIUJ/b MOTA0 NOCTUNU U APYTOM, 6J1aKOM
MjepoM: OrpaHUYeeM NOCJ0BHE ctoco6HocTU. CTora je Moryhe 3ak/byunTu
Jla ce MOCTU3ake NpaBUYHe paBHOTeXe n3Melhy npaBa 3ajamueHux EL[XP
(mpaBa Ha MOLITOBake NPUBATHOT )KMBOTA — IIyHa [OCJI0BHA CIIOCOGHOCT)
Y JIETUTUMHOT [JUJ/ba (3alUTHTA IpaBa U MHTepeca ocobe Kojoj ce oy3uMa
MIOCJIOBHA CIIOCOOHOCT), OCTBapyje NIPpUMjeHOM TecTa NpPONOopLHOHAJIHO-
ctu. HaxkanocT, cBY pacnosiokUBU NOAALM FTOBOpPeE /ia Ce, y IPaKCH, Ha N0~
pyujy buX oBaj TecT He npUMjemyje U He MOLITYje Ha oAroBapajyhu HauYuH
U y A0BOJbHOj Mjepu. Patudukanujom YH KonBeH1uje o npaBuMa ocoba c
unBanuauTeroM (L[PII/T),*? np>xaBa buX ce o6aBe3asia Ha UMILJIEMEHTAIH]Y
oZipeaaba oBOr MehyHapoAHOT CTaH/[ap/a y oAroBapajyhe 3akoHOZJaBCTBO,
LITO Ce AjeJIMMUYHO OJJHOCH U Ha CBa TPHU aKTyeJIHA NOPOJUYHA 3aKOHA,
onHocHo [13 ®buX. MehyTuM, npouec xapMoHU3alyje MIOPOJUIHOT NTpaBa
y BuX c rmo6a/sHUM npaBHUM pjeliekrMa yCA0KbaBa MOCTojambe 0/ Boje-
HOT EHTUTETCKOT 3aKOHO/[aBCTBAa U 3aKOHOAaBcTBa bpuko Jluctpukra buX.
Crora npucyTHa pjelierna, KOjuMa ce HaCTOje, aJlu He y JO0BOJbHOj MjepH,
NpaTHUTHU CaBPeMEHU TOKOBH Y NIOPOAMYHOM NIPABY, IpeJCTAB/bajy HEKY
BPCTY No4eTHOT oKBHUpa. McTo je u c IPI1/], yuja umMnyieMeHTanujay 6ocas-
CKOXepIeroBayko MopoJMYHO 3aKOHO1aBCTBO, oAHOCHO [13 ®buX jour Huje
HU 3anodesia. HaBegeHo cTtamwe uMa 3a nocsbeauny Aa ce y ®buX, anu u
uujesoj buX, cynporHo untenuujama LPI1/|, y Hajsehem 6pojy cay4dajeBa,
noce6HO oco6aMa C UHTeJIeKTyaJHUM/MeHTAJHUM UHBAJTUAUTETOM, OAY-
3MMa [10CJI0BHA CIIOCOGHOCT, MaKO CBa TPU aKTyeJ/IHA IOPOJMYHA 3aK0OHA Y
BuX HopMUpajy MoryhHOCT orpaHU4era NocJ0BHe cnoco6HocTH. CTora ce,
noce6HO 360T YMHbEHUIIE /1A Y IPAKCH CyZa MOCTOjU FOTOBO 3aHEMApPJbUB
6poj oIyKa 0 ,,orpaHuuewny” U ,Bpahawy" moc/i0BHE CIOCOGHOCTH, Kao U
CTama /ia ce cTapaTe/bCKa 3alUITHUTA 0c06a KOjUMa je o/ly3eTa UJId OTPaHU-
YyeHa [IOCJI0BHA CIOCOGHOCT Y NpaKCH OpraHa cTapaTe/bCTBa AjeJJMMUYHO
pasJ/iMKyje oJi 3aKOHOM IIPONHMCAaHUX NIpaBa OBUX 0c00a, YMMe ce J0J4aTHO
BpUjeha BHUXOBO JbYICKO JOCTOjaHCTBO, y IPOBEeIeHOM UCTPa’KUBamy, Koje
je Ipe3eHTHUPAHO y OBOM paJly HAacTOju WITO je Moryhe Bulle carjefaTtu
CTBAapHO CTake y 0BOj 06J1aCTH.

2. Pe3yjiTaTu MCTpakuBama

Y 06J1acTu cTapaTes/bCKe 3aLITUTE NYHO/bETHUX 0CO6A KOjUMa je 0JJIYKOM
Cy/a oAy3eTa WJM OrpaHUYeHa MOCJA0BHA CIIOCOGHOCT, MpeMa ojipe/ibamMa
[13 ®buX, opraH crapaTe/bCTBA je HaJJieXXaH 3a UMEHOBambe CTapaTesba,
oJipehuBame BHUXOBUX OBJIALITEHA U KOHTPOJY 06aB/bakha CTapaTe/bCKe
Ny>kHOCTU. MehyTuM, y npakcu ob6aBe3e opraHa cTapaTe/bCTBa, Koje Cy 3aK0-

233



LIIPABO U [IPYIITBEHE BPEJHOCTU” | 2023

HOM YTBpheHe U LIMPOKO OCTaBJ/beHE, IOYHbY U IIpHje JOHOIleHha KOHAaUHe
OJIJIyKe Cy/ia 0 0/1y3UMakby UJIK OTPaHUYEeRY IIOCJOBHE C10CO6HOCTH. Tako
je HIp. Cy [, KOju Y BAHMAPHUYHOM IOCTYIKY 110 CJYXKOEHO] IY>)KHOCTH MOAY-
3MMa Mjepe pa/i¥ 3alTUTeE [paBa U IPaBHUX HHTepeca NyHO/beTHUX 0c06a
KOje HUCY Yy MOTyhHOCTH Jia ce caMe GpUHY 0 ce6H, CBOjUM paBUMa U UHTe-
pecuMa, obaBe3aH 060aBUjeCTUTU Ha/JIEXKHU OpraH cTapaTe/bCTBa O TOKpe-
Tamwy IOCTYIKA, I03BaTH I'a HA POYULITE U JOCTAB/bATHU MY [TOJHECKE CYU-
OHMKa U pjeliema NPOTUB KOjUX je I03BOJbEH MIPAaBHU JHjeK, 6e3 063upa
Jla JIU OpTaH cTapaTes/bCTBa cyJjenyje y noctynky.!* HaBenene, y [13 ®buX
3aKOHOM IIMPOKO MocTaBJ/beHe, o6aBe3e L|CP kao opraHa crapaTes/bCcTBa,
KOjU pacnoJiaXy HeoIllXOZHOM JJOKYMEHTALlMjoOM Ha OCHOBY Koje je, MaKap
JljeJiJuMU4YHO, MoTyhe carsielaTy cTame y 00J1aCTH CTapaTe/bCKe 3aLITUTE,
6uJie cy pasJor 3a nmpoBohemwe oAroBapajyher uctpakupama. Crora, je,
MeTO/I0OM CJy4ajHOT y30pKa, ypaheHa aHasu3a oarosapajyhe JokymeHn-
Tanuje, cazgpaHe y 50 cnuca Be3aHMX UCKJ/bYYHMBO 3a MYHOJbETHE 0CcO6e
1o/J; cTapaTe/bCcTBOM. [lU/b aHa/M3e 61O je ycMjepeH Jia ce y IITo je Moryhe
Behoj Mjepu yTBpAU peasiHO CTakbe U NPaKca y OBOj 06J1aCTH, TOCEGHO Y
JVjesy NMOIITOBamwka JbY[ACKUX IIpaBa, MHTEpeca U JbYACKOT LOCTOjaHCTBA
ocoba KojuMa je o[y3eTa UJU OrpaHUYeHa MOCJ0BHA CIOCOOHOCT. YBUJA Y
JOKyMeHTalujy u3BplleH je y ,JY KaHToHa/IHU LleHTap 3a cOLMjaJIHU paz,
CapajeBo”, Cnyx6a conujasiHe 3amtute Onmtune Uiaupga.t

AHanu3a crvca, myTeM HelocpeAHOT YBU/A Y PACIOJIOKHBY JOKYMEHTAL U]y
3a cBakor mTuheHuKa nojeJUHa4vYHoO, 6u1JIa je, y3 fo6Hjame ojrosapajyhux
N0Ka3aTe/ba BE3aHUX 3a IPUMjeHy CTapaTe/bCTBA, yCMjepeHa U Ha Y TBphHU-
Balbe OCHOBHHUX colpoJieMorpadcKux mojgaTka o ITHheHUIMMa, Kao LITO
Cy: CIIOJIHA U CTAPOCHA CTPYKTYPa, 06Pa30BHU CTATYC, IOPOJUYHE IPUTHUKE
Y OZTHOCH, C TOCEGHUM YKJIOHOM Ha GpavyHU CTATyC U POJUTE/BCTBO.

2.1. Coyuodemoepadicku nodayu o wmuheHuyuma

HenocpeHUM yBU/I0M Y CBaKU [I0jeIUHAYHU CIIUC JOOUjeHHU Cy IOKa3aTesbU
KOjU rOBOpE Jia je 0] YKy THOT 6poja 50 nyHo/beTHUX 0c0ba Koje cy Mo/, CTa-
paTe/bCTBOM, 6poj THheHHKa 06a CroJia TOTOBO UCTHU (26 MYIIKOT CIIoJIa U
24 KeHCKOT CI10J1a), IITO je y OBOM UCTPAXKUBAKy OYeKUBaHO, 6yayhu fa cy
CJIMYHU pe3y/TaTH JOOWjeH! U Y HEKMM paHuje, UCTUHA U3BaH rpaHuua buX,
npoBeJieHUM UcTpaxxkuBawuMma (Milas Klari¢, 2010: 268). OuekrBaHOCT HaBe-
JleHOT I0JlaTKa 3aCHOBAaHa je Ha CII03Haju Jia je AyLIeBHe U UHTeJIeKTyaJHe
TellKohe, Koje cy Hajuyelly y3pok HECITOCOOGHOCTU HeKe NyHOJbeTHe 0cobe C
VMHBAJIMUTETOM Jia ce caMa 6prHe 0 ce6u, CBOjUM ITpaBUMa U UHTepecuMa,
HeMoryhe Be3aTH UCKJ/bYYMBO 3a ofpeheHu cmoJ, ApyLITBEHY TPymy, CJI0j,
peJIMrujcKy NpUunajgHOCT UJIU HEKO ApYyro obusbexje. OHe, TOTOBO y Mpa-
BUJIY, Y CBUM JAPYIITBMMA U CBUM CUCTEMUMA norahajy npubJanKHO jelHaK
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6poj 4JIaHOBa JIPYIITBEHE 3ajeHUIIE, 6e3 003Mpa HAa HUBO Pa3BUjeHOCTH,
COI[MOEKOHOMCKe MOTYRHOCTH, KYJTYPHO NMOAHED/bE, PEJIUTHU]Y U CIAUYHO.

Tabena 6poj 1: CTtpykTypa wTuheHMka y oJHOCY Ha 4006 U cHOJ

Jo6 MC" H)K YkynHo %
18 - 25 6 4 10 20
26 -35 3 2 5 10
36 - 45 6 7 13 26
46 - 55 2 6 8 16
56 - 65 2 - 2 4

MpeKo 65 7 5 12 24
YKynHO 26 24 50 100

Anannsa onrosapajyhe fokyMeHTanuje, Kako je To Ipe3eHTUPaHo y Tabenu
6poj 1, moka3saJia je Jja ce Hajpehu 6poj MyHO/bETHHUX 0C00A KOje Cy Mo/, CTa-
paTe/bCTBOM HaJla3u y JiBHje CTapoCHe CKyIuHe: o7 36 - 45 1 46 - 55 roavHa
»KUBOTA, yKynHo 21 mtuhenuk, uau 42 % ox ykynHor 6poja wux 50, mTo
ynyhyje Ha MoryhHOCT, moce6HO aKo ce UMa y BUAy 6poj wtuhenuka (15)
Koju cy muabu oz 35 roaurHa, fla BehuHa mtuheHrka npuje cTaB/bakba Mo/
CTapaTes/bCTBO HUje OCTBapuJia paBo Ha paji, OJHOCHO O6uJa 3alMocjaeHa.
Y npuJior oBoMe roBope U noJaly Ja ce caMo jefaH WITHheHUK, KOMe je
MOCJIOBHA CIIOCOGHOCT orpaHuyeHa, Miabhu o 30 rouiHa Hasla3u HA eBU/IEH-
[UjU cay2K6e 3a 3aMolll/baBakbe, TE /1A je MeT ITUheHUKa (UeTUPU MYILIKapIia
Y je[iHa KeHa), 0/ yKyIHO bux 50, Ipuje 0ly3uMara I0CJI0BHE CIOCOOHOCTH
6uJ10 3anocsieHo. Tume je jour jesHOM MOTBphEHO ¥ 60CAaHCKOXePLLErOBaYKOM
JPYyLITBY ,yX0J4aHO" MPaBUJIO /1A Ce y YKYIHOM O6pOjy 3am0C/JeHUX YBUjeK
HaJia3u Behu 6poj 0cob6a MyLIKOT CI0Jia Yy 0JJHOCY Ha 0C06€e }KEHCKOT CI0J1a.

TabGesa 6poj 2: 06pa3oBHA CTPYKTYpa MITHNEHUKA Y OZJHOCY Ha HIKOJICKY
CIIPEMY U CIOJI

0O6pa3zoBame W Cnox K VYKynHO %
Hucy noxahanu ocHOBHY Koy 13 16 29 58
HenornyHa ocHOBHa 11Ko0J1a 2 2 4 8
3aBpllieHa OCHOBHA LIKOJa 3 2 5 10
CccC 6 4 10 20
BCC 2 - 2 4
YKynHo 26 24 50 100

[logauu npeseHTHpaHU y Tabesau 6poj 2 nokasyjy fa 29 wtuheHuka, Uamn
Bulle of 58 % of ykynHor 6poja kbux 50, Huje noxahasio 0OCHOBHY LIKOJIY,
OZJHOCHO Jia He NOCje/lyje HU eJleMeHTapHy NUcMeHOCT. HemoTnyHo 3aB-
plLIeHy crelUjaJHy OCHOBHY IIKOJY MMajy 4YeTHUPH, a 3aBpIleHy, Takobhe,
CIlellMjaJIHy OCHOBHY LIKO0Jy IeT wTuheHuka. Cpemy CTPYyUYHY CIpeMy,
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BeNMHOM 3aHATCKa 3aHUMaka, Kao IIITO CY: Kpojay, TPropail, MoJiep, rocje-
Ayje 10 mruhenuka uau 20 % o ykynHor 6poja, ok BCC, ogHoCHO pakyi-
TEeTCKO 06pa30Bambe N0Cje/1yjy caMo ABa TUheHUKa, Ui 4 % o/ YKy ITHOT
6poja.

JlobujeHu nmokasaTes/bu Cy HajsehuM J1ujesioM 0OYeKHMBaHH, C 063UPOM HaA
(He)3anMHTEpPEeCUPAHOCT APYLITBA 3a OBY CKYNMHUHY CBOjUX YJIAHOBA, aJIk U Y
60CaHCKOXepLeroBaykoj KyJTypH jolll yBUjeK, UAKO ¥ MalkbUHU, TPUCYTHO
CXBaTame, I0Ce6HO POAUTE/DA, [a AUjeTe C UHBAJTUAUTETOM, HAPOUUTO C
TeXHUM WHTeJIeKTyaJJHUM UJIM MeHTaJIHUM TellKkohaMma He Tpeba yKJ/by-
YUBATH Yy NPOLEeC IKOJI0Bakha. Y UCTOM KOHTEKCTY, oApeheHy cnenuduy-
HOCT Npe3eHTUPAHUX NT0Ka3aTes/ba YHHU NOJATaK Ja je 6poj mTrheHnka
KOjU Cy HEMMUCMeHU/HUCY noxabasu mkosy, 3ajefHO ¢ 6pojeM mwTuheHrnkKa
KOjU MMajy HENOTIYHY U 3aBpLIeHY CllelHjaJIHy OCHOBHY LIKOJY, LITO CBe
3ajeiHO U3HOCH 76 % oJ yKyIHOT 6poja wTHheHKKa, Yy 0JHOCY Ha CIIOJIHY
CTPYKTYPy FOTOBO H/IeHTHYaH. /IpyrUM pujeunMa, npeMa Jo61jeHUM oKa-
3aTeJ/bHMMa, TOTOBO MoJijeJHAaK 6poj mTuheHrka Mmyikor (18) u »keHckor
(20) cmos1a yonmite Huje nmoxahao 1mKoJy, 0JHOCHO UMa HEMOTIYHY UJIU
3aBpIIEHY CIIENMjaJIHY OCHOBHY IIKOJy. [I[pe3eHTHpaHO cTamke y 06pa30BHOj
CTPYKTYpH WITHheHNKa, TOCEOGHO OHUX KOjU CY HEMMUCMEHH, OJJTHOCHO HUCY
noxabauu mkosy, ynyhyjy Ha npucycTBO oApeheHUX NPeTIOCTaBKHU KOje Cy
NOro/iHe 3a pa3/IMYMTe 06JIMKe 3/1I0yI0Tpe6a U MaHUMNy/1alja 0BOM CKYIH-
HOM, KaKo0 0/} CTpaHe cTapaTeJ/ba, TAKO U 0J] bbUXOBUX CPOJHUKA.

Tabesa 6poj 3: CTpykTypa wtuheHWKa y 0ZJHOCY Ha 6payHH CTATYC, CIOJI
1 6poj njene

Cnont Jljena mruhennka JenHopoaUuTe/bCKa
Bpauru (moposH) mruheHnKa pobeHa: nopojauIa:
cTaryc wtuheHnka y oTan jetera
M K | y6paky Bal-_16paqH01 HeNo3HAT
3ajeIHUIM

Y 6paky 3 / 6 / /
Pa3BejeH/a 2 3 / / /
BaHO6pauHa 3ajeiHUIA / 1 / / /
JenHOpOAMTE/BCKA / 1 / / 2
nopoauna (caMoxpaHu
poAuTEsD)

Byayhu na je npema ofipen6ama [13 ©®buX os1y3eTa nocsaoBHa CIIOCOGHOCT
HEeOTKJIOhHBA GpayHa CMeTHA 32 3aK/byUetbe TyHOBaXKHOT 6paka'® jeaH of
KJbYYHUX UHTEpecay 0BOM UCTPaAXKUBakby OHO je yCMjepeH Ha yTBphuBabe
6pavyHOT ¥ MOPOAUYHOTI CTAaTyca INTUNEHUKA, HAPOYUTO y AUjesy OCTBApU-
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Batba PyHKLHUje poauTe/bcTBA. OBO OCEGHO IITO UCTU 3aKOH OTPaHUYEHbE
MOCJIOBHE CIIOCOGHOCTHU He HOPMHUPA Kao 6pauyHy CMeTHY, ajlu ra JoOBOJHU
y AUPEKTHY Be3y ca cnocobHouhy ocobe fa caMOCTaJ IHO Jiaje hu3jaBe Koje
ce TUYY JIMYHUX cTawma. C TuM y Be3y, [13 ®buX HopMupa 1a ocoba Kojoj je
orpaHH4YeHa 0CJ0BHA CIOCOOHOCT MOXe CaMOCTaJIHO JJaBaTH U3jaBe Koje ce
TUYY IMUHUX CTakba, 0CUM aKO OBUM 3aKOHOM HJIM 0/IIyKOM OpraHa ctapa-
TeJbCTBA HUje Apyrauuje ogpeheno.'® To 3HaYHM a y OHUM ciydajeBUMa Ka/ia
opraH cTapaTe/bCTBa lOHECE O/IJIYKY, 0€c00a K0joj je orpaHHUYeHa OCJI0BHA
CIIOCOGHOCT He CaMo /la He MOKe CKJIONUTHU GpaK Hero He MOXKe TPaXKUTH
HU JI03BOJIY Cy/la 3a CKJIaname 6paka. CTora 6u 3a oBe ocobe/ocoby jeTUHO
Moryhe pjelieme, de lege lata, 610 Jja joj ce MOCJ0BHA CIIOCOOHOCT BPaTH,
HCKJ/by4YHMBO Ha OCHOBY Jl0Ka3a O MPeCTaHKy pasJjiora Koju Cy J0BeJH [0
OrpaHHYera MOCJOBHE CIIOCOOHOCTHU. [lpyrumM pujedyrmMa, HaBeIEHO MO/ -
pasyMujeBa ia 61 ocob6a K0joj je orpaHUYEHA TOCJ0BHA CIOCOOHOCT, a K0jO)j
je oAJIlyKOM opraHa cTapaTe/bCTBa 0Zly3eTO MPaBO CaAMOCTAJIHOT JaBamba
M3jaBa Koje ce TU4Yy JIMYHUX CTakha, CaMo y CJy4ajy MO3UTHUBHE Cy/CKe
OZIJIyKe JJoHeCeHe y NMOCTYNKYy Bpahamwa M0oCJI0BHe CIOCOOHOCTH, MOTJIa
CKJIONUTH O6pak. OBakBa MOryhHOCT Npou3Ja3y U3 YMibeHULe /1a 3aKOH
He HOpMHMpA BPEMEHCKO Tpajame 0J|IyKe OpraHa cTapaTe/bCTBa, pa3Jiore
JIOHOLIEeHA O/IJIYKe, aJId HU MOI'yhHOCT aJsi6e Ha OAJIYKY.

[Toganu nmpeseHTHpaHU y Tabe v 6poj 3 MOKa3yjy a cy y yKymnHoM 6pojy 50
nperJieJaHUX CIIKMCA CAMO TPU IITUNEHUKA, CBU MYLIKOT CII0JIa, y 6paKy, Aa
je bpak pa3BejieH KO/l yKyTHO NeT WTHheHUKa, J0K y BaHOpauHoj 3aje JHULU
Y je IHOPOAUTE/bCKOj MOPOAMIIY (CaMOXpaHa MajKa) KHBe M0 jeIHa I Tuhe-
Hula. HaBesieHe nofiaTKe, KOjU Ha NpBU NorJe] ynyhyjy Ha 3ak/bydak jAa
mtuheHunu yenthe xuBe y 6paky U pjehe ce pasBojie o mTuhenua, aau
Y Jla wTuheHuIle, MaKo je y OBOM HCTPAXKUBAKY €BUJIEHTUPAH CaMo jeJlaH
cJy4aj, yenrhe *kuBe y BAHOpaAuHOj 3ajeJHUIIU, Tpeba y3eTH c pesepBoM. To
noce6HO, IITO je aHAJIM3a CBAKOT MOjeIMHAYHOT CIKCa NTOKa3aJa Jja je Ko/
cBa TpH IWITUNhEHHUKA KOjU Cy Yy 6paKy MOCJ0BHA CIOCOGHOCT OrpaHUYeHa
pajiy pacCUMHUYKOT NIOHALIakha v 3J10yIoTpebe ICUX0aKTUBHUX CYTICTAHI U
Y J1a je 6paK CKJIONJ/bEeH 3HATHO PaHUje 0/ MOKPeTamha MOCTYNKa 32 OTPaHU-
Yere M0CJIOBHE CIIOCOOHOCTH, YHjU je UHUIMjaTOp y CBa TPHU cJy4aja 6uo
OpayHU mapTHeP.

C apyre cTpaHe,y CBUX I1eT €BUJIEHTHPAHUX CJy4ajeBa pa3Boja 6paka (aBa
MyIIKaplia ¥ TPH KeHe), Ha OCHOBY aHaJih3e PachoJIoXKUBe JOKyMeHTal je,
HHje 6110 Moryhe mpenu3Ho yTBPAUTH Jia JIM je 10 pa3Boja 6paka JIoIIo
MpHje WK MoCJauje oJy3uMatha MOCJ0OBHE CIOCOGHOCTH IITHheHUIIMMA.
MebhyTum, nosazehu o 106MjeHUX MMOKasaTes/ba U MOCEGHO OJ MoJjlaTaKa

1641, 194. cT. 4 113 ®buX.
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JI00MjeHUX Y HEOCPEeJHOM KOHTAKTY Ca COLlMjaJIHUM paJJHULIMMa, MOryhu
3aKJ/by4YaK je Jla Ko/ I TUheHWKa C 0[y3eTOM IOCJOBHOM CIToCcoOHOIIhy, Koju
Cy MpHje cTaB/baba MO CTapaTe/bCTBO OUJIHM Y 6paKy, TOTOBO Y MPABUIIY
Jl0J1a3H 0 pa3Bo/ia. 3a PasuKy O/ lbHUX, KOJ IITHNEeHHUKA C OTpaHUYEHOM
MOCJIOBHOM CIIOCOGHOIINY KOjU Cy paHUje CKJONUJIM 6pakK, OpadyHa 3aje-
HULa ce Hajueulhe U Aasbe HacTaB/ba. K/byyHU pasJior 3a HacTaBak 6paka
Ko/, IITUheHHWKa C OrpaHUYE€HOM IOCJOBHOM CIOCO6HOIIhY BjepoBaTHO Yy,
HajBehuM JujesioMm, fijerja poheHa y 6paky npuje Hero je 6pauHOM MapTHePY
MOCJIOBHA CIIOCOGHOCT orpaHruyeHa. Takobhe, kako ce y npoBe/IeHOM UCTpa-
JKMBaHy, y CBa TPH CJy4Yaja, paJu 0 ocob6aMa MyLIKOT CI0Jia, KOjU YKYITHO
HMajy 1ecTopo Ajele poheHe y 6paky, Moryhe je NpeTnocTaBUTH /A ce
»KeHe, YKOJIMKO UMajy Ajelly ¥ aKO je ’bUXOBOM OpayHOM MapTHePY NOCJI0BHA
CIIOCOGHOCT OrpaHUY€eHa NocJije pohema Jijelle, Texe oJJ1y4yjy 3a pa3Bo/
6paka. Y oBOM KOHTEKCTY, oJijpeheHy naxmwy ckpehe u nojgartak, yreBphen
HemnocpeJHUM YBU/JOM y CBAKHU MOje JUHAYHU CIIUC, 1a LITHNEeHN U KOju Cy
pasBe/ieHH, 3a BpUjeMe Tpajarba 6paka HUCY MMaJiu Ajeny. Ban6pauna 3aje[-
HUILA KOJ, 0cob6a 1oJ| cTapaTes/bCTBOM, MpeMa NokKas3aTes/buMa A06UjeHuM
OBUM UCTpaAXXKMUBaWEM, IPe/ICTaB/ba PUjETKOCT. Y UCTOM KOHTEKCTY U IIpe-
3eHTUpPAaHU 10/,aTaK 0 jeJJHOPOJUTE/bCKO] IOPOJULIH, OLHOCHO CAMOXPaHOj
MajIu c ABoje Ajelle (61M3aHala), UYMjU je oTal, HEMTO3HAT, BUILlE TOBOPH O
3JI0ynoTpe6br 0cobe Koja je ’hUX0Ba MajKa, HEro 0 CTBApHOj, CBjeCHO Ji0He-
CEeHOj OJIYLIY O MAajYUHCTBY.

Byayhu ga je aHasivM3a crivca nokasaJia Jja je oJ1 YKyIHO OCMepo fjelie YUju
je jenaH oz pofuTes/ba 0c0ba MO/ CTapaTe/bCTBOM, LIECTEPO HbUX POhHEeHO y
6paky wWITHheHHWKa KOjuMa je OCJI0BHA CIOCOOHOCT OrpaHUY€eHa, I06UjeHU
NoKasaTeJb je oueKrBaH. OBO TUM IPHje aKO Ce UMa Y BUAY UMHbEeHHIIA J1a ce
OrpaHUYeH€ MOCJ0BHE CIIOCOGHOCTH, IPeMa 3aKOHOM HOPMHUPAHUM y3pO-
[[MMa KOju HEKY 0CO0Yy MOTY JIOBECTH y CTakbe /la HEOCPEJAHO yrpoXaBa
CBOja IIpaBa M UHTepece UJIK IpaBa U UHTepece Jpyryux 0coba, Bexe 3a 3J10-
ynoTpeby cpeJicTaBa OBUCHOCTHU, OJTHOCHO 60JIECTH OBUCHOCTHU O] KOJUX Y
oAroBapajyhuM 3ipaBCTBEHUM YCTaHOBaMa IMMOCTOjU MOTYhHOCT U3J/bedera.

2.2. [lokazame.bU 0 8puUIErsY NOC/108A CMApame/bcmea, UMeHO8AHUM
cmapamesbuma u améujeHmy/cpeduHu y Kojoj 6opasu/xcusu wmuheHuk

[locsioBe cTapaTesbcTBa peMa oApeoama [13 ®buX Bpuiu L[CP kao opran
CTapaTe/bCTBa, C TUM Jla Yy KAHTOHUMA U ONIITHHAMa TJije oBa yCTaHOBA
HHYje OCHOBAaHa IOCJIOBE CTapaTe/hCTBA BPIIM OMIITUHCKA CJAYXK6a KOjOj
je moBjepeHO Bpleme TUX MocsaoBa.” OBJalITea OpraHa cTapaTe/bCTBa
BE3aHO 32 OBY U3PA3UTO CJIOKEHY U HAPOUUTO OCjeT/bUBY 06J1acT MOPO-

Yn.5.ct. 1.1 2. 113 ®BuX.
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JIUYHONpaBHE 3aIITUTE, KAKO je TO paHHUje UCTAKHYTO, 6pOjHa CY U 3aKOH-
CKU IIMPOKO mocTaBsbeHa. Tako [13 ®buX, y3 octaJso, mopes HopMmupamwa
CTBapHe U MjecHe Ha/|JIeXKHOCTH OpraHa cTapaTe/bCTBA, HOPMHUPA U TO Aa
ce MOCJIOBY OpraHa cTapaTe/bCTBa y 06J1aCTH CTapaTes/bCKe 3aIITUTE 0coba
KOjHMa je 0Zly3eT UJIM OTpaHUyY€eHa TI0CJI0BHA CIOCOGHOCT, BpIile HETIOCPEAHO
WJIM IOCPE/IHO, LITO Y GUTH MpeICTAaB/ba AJTEPHATHBHO OBJIALITEHE OpraHa
cTapaTe/bCTBa KOjU MMa JIUCKPELMOHO TPaBo Jla caM OAJy4yje 0 HAUMHY
Bplllewha cTapaTesbeke 3amTuTte (Draskic¢, 2010: 340), nujenehu Ha npBoM
MjecTy UHTepece MITHheHUKa, KOjU CYy YCKO Be3aHU Ca HeroBUM NOTpe-
6aMa, y Koje cIiajiajy HIIp. 3/[paBCTBEHO CTakbe, )KUBOTHH YCJIOBH, UMOBHUH-
cke npusauke uth. C Tum y Besy, [13 ObuX genuaHo HopMmupa Aa he opraH
cTapaTe/bCTBa HEMOCPEAHO BpIllekhe CTapaTe/bCTBA MPUMUjEHUTH Y OHUM
cJlydyajeBMMa ,aKo0 TO 3aXTHjeBa UHTepec LITHNeHHKa U OKOJIHOCTHU CJ1y-
4aja“ Tako Jia ce 3a BpLIeHme Y>KHOCTHU CTapaTes/ba HMeHyje ocoba 3armo-
cJieHa y opraHy ctapates/bcTBa.!® C gpyre ctpane, 6yayhu aa 13 ®buX y
CBOjUM oAipei6aMa He caZp>Ku oATroBapajyhe oapehemwe nojma ,,0k0JIHOCTH
cJy4aja“, y mpakcu opraHa cTapaTe/bCTBa Ce M0/ TUM y MPaBUJIy 0Jpas-
yMHjeBa MOCTyIamwe [ja Ce MPUMjeHa HEMOCPeAHOT cTapaTe/bCTBA peasu-
3Mpa y cJay4ajeBMMa KaJia Cy 3a BpllIeke AYKHOCTH CTapaTes/ba MOTpPebHA
noce6GHa 3HaKA U BjellITUHE UJIM Ka/Jla ce He MOoxKe npoHahu oarosapajyha
oco6a Koja npucTaje 6UTH cTapaTesb. UICTUM 3aKOHOM je HOPMHUPAHO U A ce
cTapaTeJ/bCTBO BPIIU IOCPEIHO IPEKO CTapaTesba, GU3NYKe 0cobe Koja uMa
JINYHA CBOjCTBA M CIIOCOOHOCTH 3a BpIllehe JAYKHOCTU CTapaTesba, a Koja
je mpuje Tora nmpucTaJsa Ja 6yzae crapaTesb.l’ TakBa oco6a, 1y>KHOCT cTapa-
TeJba, 10CEGHO CTapame 0 IMYHOCTH, UIMOBUHCKHM IIPaBMMa U UHTepecuMa
mTuheHuKa, 06aB/ba HAa OCHOBY pjelliehba 0 UMEHOBAKY CTapaTesba Y KOMe
opraH cTapaTe/bCTBa oJpehyje eHe AyKHOCTHU U paBa.?’

TabGesa 6poj 4: Bpuiewe mocsoBa crapaTes/bCTBA

OpraH cTapaTe/bCTBA NOCI0BE CTAPATE/bCTBA BPILIM: Bpoj %
,HernocpeJHO" (peKo cay>k6eHe ocobe) 11 22
,2a0cpeHo" (MyTeM UMEHOBAHOT cTapaTeJsba) 39 78
YkynHo 50 100

[logauu npeseHTUpaHu y Tabesu 6poj 4 mokasyjy a opraH ctapaTesb-
cTBay HajBeheM 6pojy ciyyajeBa MOCJ0BE CTapaTe/bCTBA BPUIM MOCPE/HO,
OZHOCHO Iy TeM HMEHOBAHOT CTapaTeJba, IAje cy 39, MM BUIIE OJ TPHU YET-
BpPTHHE, CTapaTe/bl CPOJHULM THheHnKa. OBaj moJjaTak je, mopeJ Hec-
MOPHOT NPUCYCTBA MOPOJUYHE COTUIAPHOCTH U BGpuUre 3a HAjOIMXKe CPOA-
HUKe, JijeJUMUYHO Moryhe o6jacHUTH TUMe Ja HajBehu 6poj wTuheHuKa,
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110 OCHOBY OCTBapHUBama NpaBa y 06J1aCTU COLUjaJiHe 3alUTUTe, IpUMa
pa3snyuTe 06J1MKe moMohH, 0THOCHO HOBUYaHe HaKHa/jJle. To ce moce6GHO
OZHOCH Ha OCTBapHBambe MpaBa Ha MeH3Ujy U UHBAJIUAHUHY, T€ J0AATaK
Ha Tybhy mery u nomoh, mto ynyhyje Ha 3ak/by4ak Jja ce YKyIIHe MjeceyHe
HOBYaHe HaKHa/le Ko/ jeAHOT 6poja mTuheHrka Kpehy u 10 1000 KM (koH-
BEPTUOUIHUX Mapaka). O0Bako, c 063MpOM Ha CBENIPHUCYTHO CUPOMAILITBO Y
60CaHCKOXepleroBaykoM ZIpyITBY, peJIaTHUBHO BUCOKA TPUMaha, 32 jeJlaH
6poj UMeHOBaHUX CTapaTeJ/ba/HAjOJIMKUX CPOJHHUKA KOjU ca I THheHUKOM
YKMBE Y UCTOM IOMahWHCTBY, MOTY MPEe/ICTaB/baTU MOTHUB 33 PUXBATAbE
JIY>KHOCTHU CTapaTesba. Y UCTOM KOHTeKCTY, 6yayhu aajey 70 % ciaydajeBa
mTuheHUIIMMa 3a CTapaTe/ba UMEHOBAH HbHUXOB HAajOJIMXKU CPOJITHUK, HETIO-
cpeZiaH YBU/ y TJIaBHY CTapaTe/bCKy KHUTY MOKa3ao je Ja cy npodecuo-
HaJlll¥ 3all0CJIEHU Y OpraHy cTapaTe/bCTBa y 3HaTHO BeheM 6pojy cTapatesbu
MaJIOJbETHUM, HErO MYHO/bETHUM IITHNEHULIMMA, TaKO Za jeZilaH npode-
cvoHaJjal, Hajyewhe couujaJHUA paJHUK, CTapaTe/bCKY AYKHOCT BPIIX
Haj 10 o 20 mrtuhenuka. OBaje noce6Ho uctruuemo Aa [13 ®buX y cBojum
oApeabGaMa JelU/THO HaBOH 0C06e Koje He MOTy GUTH cTapaTesby,! mehy
HBUMa Cy 1 0co6e ,UHjy Cy MHTEPECH ¥ CYIPOTHOCTH C UHTepecuMa mtuhe-
HHUKA.“ ¥ 0BOM KOHTEKCTY, 3aKOHCKA MOTYhHOCT /ia opraH cTapaTe/bCTBa
KOJI BpIllelha HEMoOCPeHOT CTapaTe/bCTBA 3a BpIekhe JAYKHOCTH cTapa-
TeJba UMEHYje CBOT 3aM0CJEHUKA aKO TO 3aXTHjeBa UHTepec ITHheHNKa,
YUHU Ce YIUTHOM, 6yiyhu 1a ce CYIPOTHOCT MHTEPeca BPIIKOIA 1YKHOCTHU
cTapaTeJ/ba U IITUhEeHUKA OrJie/ia MoceGHO Y YHHbeHUIU 1a OpraH cTapa-
TeJbCTBA, U3Mehy ocTasior, KOHTpOJIMIIE paJi CBOT 3aII0CJAEHUKA ¥ BPUIEHY
cTapaTeJ/bCKe Y KHOCTH.

AHasv3a nperJieJlaHUX ClKca MoKa3aJia je /a CBaKU IMojeIuHAYHU CIIUC
Ca/Ip>KU MUCMEHY U3jaBy/NpUCTaHaK 0c00e KOoja je UCITYHUJIa CBE 3aKOHCKE
yCJIOBe, 0 IPUXBATalky AYKHOCTU CTapaTesba, ATy MpUje HEHOT UMEHO-
Bakba. Y3 HaBe/IeHO, CBU CIIUCU Caip>Ke U eBUIeHTUPAHU [T0/jaTakK Jia je npu
MMEHOBakby CTapaTesba, y ckaaay c oapeadama [13 ®buX,?? opran cTapa-
TeJ/bCTBA, YKOJHUKO je ITHNeHUK 610 ClI0c06aH CXBATUTH O YEMY Ce Pajiy,
y3€0 y 063Up MHUIll/betbe LITHNeHNKA Ka0 U MUIIJbEHE HberOBUX BIUCKUX
cpoaHuka. C TUM y Be3H, CHHTarma,y3eTH y 0631up U MUlllJbetbe THheHnKa"
jacHo ynyhyje Ha 3aK/by4ak /ia ce BoJba LITUNEHUKA He MOPA UCTIOLITOBATH,
yuMe ce BpHjeha HberoBo JbYICKO J0CTOjaHCTBO. ¥ cBuX 50 mpersiegaHux
CIHCa, y pjelliery 0 MMEHOBaKY CTapaTeJs/ba OpraH cTapaTe/bCTBa je el JHO
HaBeOo 3aKOHOM yTBpheHe y»KHOCTU U IIpaBa cTapaTesba. Mehy HabpojaHuM
Jly>KHOCTHMa Y CBAaKOM O/] pjellierba HaBe/ieHa je U 00aBe3a cTapaTeJsba Ja

Y1, 169. Tay. ) 113 ®buX.
2241, 165. cT. 3. 13 ®buX.
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HajMame jeJHOM rOUIlI€e, Y jaHyapy CBaKe roJiMHe 3a IPeTX04HY FOJJUHY,
Kao U KaJia TO 3aTpaKu OpraH cTapaTe/bCTBa, NOAHOCH HU3BjellTaj O CBOM
pazay 4 o cTamy WITUNEHUKOBE UMOBUHE. AHaJ/IM3a HaBeJleHUX U3BjelITaja
NoKasaJia je /ja cy NojalM Koju ce 0JJHOCe Ha CTapake 0 INYHOCTH lTuhe-
HMKa, a HApOYUTO O Her0BOM 3/1paBJby, BeOMa YONLUTEeHHU U IOBPIIHH, IITO
ynyhyje Ha 3ak/py4ak Jja ce cTapaTe/bCKOM 3alUTUTOM y 04roBapajyhoj
MjepHU 3allpaBo He 0CTBapyje CBpXa cTapaTes/bCTBa, I0CEOHO y Aujesty Juje-
Yyema 1 0crocob/baBama ITHheHWKa 32 cCaMOCTaJIaH XKUBOT U pal. HaBesieHo
Jl0laTHO NOoTBphyje U YMbeHULa la HU Y je JHOM CJ1y4ajy HUKO O] cTapaTeJ/ba
HHUje IOKPEeHYo [I0CTyNakK 3a Bpahamwe N0C/I0BHe CIOCOGHOCTHU WUTHNEHUKY
4Yuju je cTapaTesb. CBe 0BO [IjeJIMMUYHO MOTBphyje U moAaTak /a je opraH
cTapaTe/bCTBa, HOCEOHUM JIONUCOM, CBAKOT [10jeJUHAYHOI CTapaTesba puje
3aBplleTKa KaJieHJapCKe ToiMHe, a HeKe cTapaTe/be, IPBEHCTBEHO y CJy-
4ajy Bpllera I0CpeHOT CTapaTe /bCTBa, BUILE Iy Ta, NoJcjehao Ha 06aBe3y
MO HOLIEeHa U3BjelITaja O BpLIewy cTapaTe/bCKe 4YKHOCTH.

[lopen HaBeJieHOT, HEMOCPEAHU YBU/, Y TJIABHY CTapaTe/bCKY KHHUTY MOKa-
320 je J1a ce 3a cBe mMTHheHNKe/Ma0/bEeTHE U MYHOJbETHE 0COGE MO CTa-
paTes/bCTBOM, BOAHU 3ajeJHUYKA CTAapaTe/bCKa KbUra. YIIOPULITE 32 TAKBO
noctynamwe Moryhe je nponahu y BaxkeheM Yy TcTBY 0 Bohewy eBU/ieHLIUje
Y JOKyYMeHTanuje o ocobaMa CTaB/beHUM IO/ CTApaTe/bCTBO, O OAY3e-
THUM MjepaMa CTapaTe/bCTBa U 0 UMOBUHU TuheHnKa ObuX Koje cagpxu
HemnpeLu3Hy GopMyJanHjy o HAUMHY Bohera IJiaBHe CTapaTes/bCKe Kibure??
rZije CTOjU ,Jia Ce IJlaBHA cTapaTe/bCKa KHbUra BOJIU 3a MaJloJbeTHE 0cobe
10/ CTapaTe/bCTBOM U 3a MyHOJbeTHE 0co6e Mo, cTapaTes/bCcTBOM.“** Hop-
MHpaHU HauMH Bohewa r1aBHe CTapaTe/bCKe KIbUTe, HaKo caMa KibUra
HeMa CHary jaBHe UCIpaBe, C 063UPOM [1a joj je OCHOBHA HaMjeHa npahewe
0coba 1o cTapaTe/bCTBOM, Y OUTH je KOHPY3aH, HECUCTEMATHYAH U HeJl0-
BOJbHO NperJiefjadH. CTora 64 3HaTHO CUCTEMAaTUYHU]e U TpeTJieJlHU]je OUJI0
BOJIUTH O/1BOjeHe cTapaTes/bCKe KIbUIe IpeMa BpcTaMa cTapaTe/bCTBa, HIIP.
3a: cTapaTe/bCTBO HaJ ocobaMa KojuMa je oZly3eTa M0oCJ0BHA CIIOCOGHOCT
(ctapaTesbcka Kwura ), crapaTe/bCTBO Hai ocobaMa KojuMa je orpaHu-
YeHa MOCJIOBHA CIOCOOHOCT (cTapaTes/bCKa Kibura II), ctapaTe/bcTBO Haj
MaJioJbeTHUM ocob6aMa (Kwura III) u cTtapaTe/bCTBO 3a MoceGHE ciyyajeBe
(crapaTesbcKka Kmura IV).

3113 dbuX HopMHUpa 06aBe3y opraHa cTapaTe/bCTBa /la BOAHU €BUAEHIH]Y 0 ocobama
CTaBJ/bEHUM I10J] CTapaTe/bCTBO, O MOAY3€THUM MjepaMa CTapaTe/bCTBAa U O HMOBUHH
mTUheHuKa, C TUM Jla YOYTCTBO 0 Bohewy eBUAEHIIMje U IOKYyMeHTAI[Hje MPONHUCYje
denepasHu MUHHUCTApP pajia ¥ colMjasHe MOAUTHKe (4. 212).

24Tau. 8. YnyTcTBa 0 Bohermwy eBUieHI[Hje U JOKYMeHTallkje 0 ocob6amMa CTaB/beHHUM MO/
CTapaTe/bCTBO, 0 MOAY3eTUM MjepaMa cTapaTe/bCTBa U 0 UMOBUHU liTHheHnKa PBuX.
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TabGesa 6poj 5: CTpyKTypa HMEHOBAHUX CTapaTesba 3a MOCPETHO
BpIlIek€ CTapaTe/bCTBA y OZJHOCY Ha FOJJUHE XKMBOTA, CIOJI U CPOJICTBO ca
I TUNEHHUKOM

Coout
ToauHe )XKUBOTA M K CpoactBO
0o 30 1 13 26 MajKa 16
31-50 12 oTalg 5
51-56 15 cectpa 5
M3HaJ 65 11 opat 8
cynpyra 2
Hehak, TeTKa U Jjef mo 1

CTpyKTypa HMEHOBaHUX CTapaTe/ba y OJJHOCY Ha TOJAHHE KUBOTA, CIIOJ U
CpOJICTBO ca MTHheHUKOM Npe3eHTUpPaHa y Tabesu 6poj 5 mokasyje Jia cy
JIBUje TpehuHe cTapaTesba, uJu 26 o1 YKyIHO 39, 0co6e }KeHCKOT CII0J1a, Kao
Y Jia je HajBehu 6poj cTapaTeJsba, lbUX 28, cTapocHe 06U 07 31 — 56 rorHa
»kuBoTa. Takobhe, mITO je U ouekrBaHO, BehrHa cTapaTesba Cy 6JIUCKH CPOJ-
HuLu mtuhenuka. Hajuenthe je To jefan of poauTtesba - 21 caydaj, 3aTum
6pat usu cecTpa - 13 ciy4dajeBa, a IOTOM JJpyTH CPOAHULM - 3 cjy4daja v Ha
Kpajy 6payHu mapTHep - 2 cjay4aja. Majke, y oHOCY Ha O4eBe, CTapaTeb-
CKYy AY>KHOCT NPUXBaTajy y 3HaTHO BeheM 6pojy, Bulie ox 1:3. HaBeeHo je
JljeJITMMUYHO Moryhe 06jacCHUTH IOLaTKOM, KOjH je J06MjeH Y HelocpeHOM
KOHTaKTYy ca npodecroHaliuMa 3all0CJIEHUM y OpraHy cTapaTes/bCTBa, Aa
ce 0YeBU Hepa/io MPUXBATAjy U PeJIATUBHO YeCTO U30jeraBajy y>KHOCT CTa-
paresba, aJi1 ¥ IOAATKOM Jla Cy MajKe pjehe y paiHOM 0JJHOCY TaKO /a UMajy
BUIIIE BpEMeHa 3a BPUIEHE CTApaTe/bCKe JYKHOCTH.

HemocpenaH yBuj U aHasim3a o/iroBapajyhe oKkyMeHTallMje, caJip>kaHe y
ykymnHo 50 cmuca, mokasaJiy cy Jja ce 06pa3oBHA CTPYKTypa cTapaTesba,
riefajyhu y njesiMHY, MOXKe BpeIHOBAaTH He3aloBoJbaBajyhoMm, 6yayhu na
Cy UMeHOBaHH cTapaTe/bu BehnHoMm pomahwuiie (12) u nensuonepwu (10),
IITO KOPECIOHAMPA C MOAALMMa O CTAPOCHOj CTPYKTYPH cTaparesba npe-
3eHTUpPAHUM y Tabesu 6poj 5. Y 0BOM KOHTEKCTY, TOKa3aTes/bH CaApxKaHU
y UCTOj TabeJid MOKa3yjy Aa BUCOKY U BULIY CTPYYHY CIIPEMY UMa YKYITHO
HIeCT cTapaTesba, CPeby CTPYUHY CIpeMy YeTHPH, a 3aHAT 0caM cTapa-
TeJsba. [IpeocTanu 6poj ctaparesba (21), UMa HEMOTNYHY UJIH 3aBPLIEHY
OCHOBHY IIKOJIY.

[IpesenTUpaHoO cTame ynyhyje Ha 1oTpeby KOHTUHYUpPAHe elyKalHje uMe-
HOBaHMX CTapaTeJ/ba, C 003MPOM /Jla HajBjepOBaTHUje BehHa BbUX He pacIo-
JIake HU eJleMeHTapHUM 3HambKUMa He CaMo O COIICTBEHOM IIPaBHOM CTaTyCy
y yJI03U cTapaTe/ba HETO HYU 0 IPaBHOM CcTaTycy lWTHheHWKa 4uju je cTapa-
TeJb. TakoDhe, 3a IpeTOCTaBUTH je Ja Hajsehu 6poj cTapaTesba ¥ JOBOJb-
HOj MjepU He MO3HAaje OCHOBHA JbY/ICKa MPaBa, aJiu U oipeheHe cumMnToMe U
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MaHudecTaluje AYIUIEBHUX CMETHH UJU HEKOT APYTOr 060/beHA AHUjarHO-
CTUKOBAHOT KO/] IITUhEeHUKA, 0 YHUjeM Ce 3/IpaBJby, IHjederhy U 0CIoCob6/ba-
Balby 3a CAMOCTAJIaH »KUBOT U paj, Tpeba OpUHYTH, LITO je yjeAHO, mpeMa
oapexnbdama I13 ®buX, u cBpxa cTapaTe/bcTBa.?®

Tabesa 6poj 6: [IpoMjeHa/vMeHOBake APYTor cTapaTesba ITUNEHUKY Y
TOKY Tpajama cTapaTe/bCTBa

IIpomjeHa crapaTe/ba: Bpoj: %
Huje 610 npomjeHe 39 78
Jennom 4 8
/lBa nmyTa 3 6
Tpu u Bulle nyTa 4 8
YkynHo 50 100

[Toganu caap:kaHu y Tabesy 6poj 6 nokasyjy fa kop Hajeher 6poja mtuhe-
HMKa, bux 39 nau 78 %, 3a BpujeMe Tpajama cTapaTe/bCTBA HUje 6UJIO
notpebe 3a NpOMjeHOM CTapaTeJ/ba. Je[iHa, IBUje, TPU U BUIIIE IPOMjeHa CTa-
paTesba eBUJIeHTUPaHe Cy Ko yKynHo 11 mTuhenuka, uau 22 %, WTo ce,
MOCMAaTPaHO Y LjjeJIMHU, MOKe OLUjeHUTH 3a/J0B0/baBajyNuM, YKOJIHKO CY
CcTapaTeJbU OJITOBOPHO, Y3 MOIITOBAK € XKe/ba/MUIIJbeHhA U HAj60/bUX UHTE-
peca mTuheHuKa, BPLIUJIU CBOjY AYKHOCT. MehyTuM, oBZije Tpe6a UMaTH Y
BU/1Y U YNbEHUIY A KO/, jeJHOT 6poja mTruheHuKa HYje HA MOTJIo A0hH 10
npoMjeHe cTapaTesba 6y yhu fa cy y BpyjeMe OBOT UCTPaXKHMBakba KPaTKH
BpeMeHCKHU NepuoJ, 6UJIM NoJ, CTapaTe/bCTBOM. Y NMPUJIOT TOMe FOBOpe U
nokasaTeJ/bU 06MjeHN HEIOCPeAHUM YBU/JOM Y 04 roBapajyhy JoKkyMeHTa-
1ujy Aaje 13 mruheHrKa, MM HEIITO BULIE Of] jeJHe YeTBPTHUHE 0/ YKYTTHOT
6poja, 1oJ, cTapaTe/bCTBOM OUJIO Make 0J, TPY FOIMHE.

Paszsi03u npoMjeHe cTapaTesba, yTBpheHU aHAIN30M oAroBapajyhe oKy-
MeHTallje, KoJ HEMOCPeJHOr cTapaTe/bCTBa Hajuelthe cy 6M/M NpoMjeHa
pazHoOr MjecTa 3alloCJeHUKa OpraHa cTapaTe/bCTBa, OLHOCHO CTapoCT,
60J1eCT U CMPT CTapaTesba KoJ, MOCPeHOT cTapaTe/bCTBa. JJo6MjeHU MoKa-
3aTeJbU CY OUYEeKHBaHY, jep he mpoTekoM BpeMeHa y ofipeheHuM cJy4aje-
BMMa HEMUWHOBHO U JiaJbe [I0JIa3UTH 0 IPpOMjeHe cTapaTeJsba, 6yayhu aa
pa3JiMuUTe pasJiore oJi KOjuX 3aBUCHU MOTpebGa 32 MIPOMjeHOM cTapaTesba
HUje yBUjek Moryhe cipujedyuTH U yTULATH Ha kbUuX. C TUM y Be3U, nopeJ,
Hajuyewher pasJiora NpoMjeHe BpLIKMOLA Ay>KHOCTU cTapaTesba KOJ, HEMNO-
CpeAHOT cTapaTe/bCTBa 360r 0/11acKa 3all0CJeHHKa OpraHa crapaTe/bCTBa
Ha HOBO Pa/IHO MjeCTo, CaMO Y jeTHOM CJ1y4ajy, yTBpheHa je U mpoMjeHa 360r

%Y. 161. 113 ®buX.
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CMPTH CTapaTeJsba, ajld U 360r yTBpheHor cTama Ja coljyjasHa paJHULA
,HHje Ha aJleKBaTaH HauYMlH BpLIKJA CTapaTe/bCTBO"

IlpyMjepu npoMjeHe cTapaTe/ba:

Cnuc 6p. 12: lllTuhenuxk je pohen 1946. ronune y CapajeBy. [locsioBHa cno-
co6HOCT MY je oay3eTa 1986. rojjuHe, a 3a cTapaTeJ/ba je UMeHOBaH 1Tuhe-
HUKOB 6par. lllTuheHuK ce o/ 0/1y3uMara NOCJOBHE CIOCOGHOCTH, OZJHOCHO
CTaBJbaka [10/J] CTapaTe/bCTBO, CBE 10 ZlaHac, FTOTOBO 35 ro/{MHa, HaJla3u Ha
MHCTUTYLIMOHAJIHOM cMjelrTajy. [locauje cMpTu 6parta, 1992, 3a crapaTesba
je uMeHOBaHa mTHheHKOBa Hehaka, Koja je cTapaTe/bCKe AYKHOCTHU pas-
pujelieHa Ha JM4HU 3axTjeB, 2005. rogrHe, 360r NOCJOBHOT aHTra)KMaHa
W3BaH rpaHuua buX, HaKoH 4era je 3a Bplulewe Yy KHOCTH cCTapaTe/ba UMe-
HOBaHa 0coba 3amocjeHay opraHy cTapaTes/bCTBa, COIlMjaJIHU PaiHUK, Koja
je ympua 2008. roguHe. McTom mTuheHnKy opraH cTapaTe/bCTBa je TOHOBO
3a BpLIMOLA IY)KHOCTH CTapaTe/ba UMEHOBAO CBOT 3anocjaeHuKa kKoju 2009.
roflHe o/iy1a3u y neHsujy. [letu nyT je Takohe 3a Bpuirola AyKHOCTH CTa-
paTe/ba UMEHOBAH 3allOCJEHUK opraHa cTapaTesbcTBa. lllTuheHuky je 3a
HeIlTO Make 0] 35 rofivHa NpOMHUjelheHO0 YKYIIHO NET cCTapaTe/ba, [Ba UMe-
HOBaHa CTapaTeJ/ba/CPOJHUKA U TPU CTapaTesba/0co0e 3a10CaeHe y OPTaHy
CcTapaTe/bCTBAa UMEHOBAaHE 3a BpIIEH-€ [V KHOCTU CcTapaTesba. Y IPOCjeKy,
CBaKMX ceJlaM rojiMHa WTHheHUKY je UMEHOBAH HOBU cTapaTeJsb, 0JJHOCHO
BPIIMOL, YKHOCTH CTapaTesba.

Cnuc 6p. 29: lllTuheHnuna je pohena 1964. rogune. [locsaoBHA ClIOCOGHOCT
joj je ony3eta 2004. ronguHe, Kaja joj je 3a BpLIewe AY>KHOCTH cTapaTesba
MMeHOBaHa ocoba 3arocJ/ieHa y OpraHy crapates/bCTBa. Ha 1uyHU 3aXTjeB,
360r 60JieCcTH, 0c06a MMEHOBaHa 3a BplIekh e AYKHOCTU CTapaTesba je pas-
pujenieHa crapartesbcke AyHocTH 2006. ronuHe. HakoH Tora opraH cTa-
paTesbCTBA je 3a BpLIEHE CTapaTe/bCKe YKHOCTH IOHOBO HMEHOBAO CBOT
3al0CJIeHHKa, KOjH je pa3pHjelleH 360r ,HeaZleKBaTHOT Bpllema“ cTapa-
TesbCKe AykHOCTH 2009. roauHe. Tpehu nyT 3a Bplewe AYyKHOCTHU CTapa-
Tesba ITUNEHULU je Takohe UMeHOBaHa 0coba 3amocJieHa y opraHy ctapa-
TeJ/bCTBA, LUITO 3HAYH /1a Cy IITUNEeHHUIIY, Yy IPBUX N1eT roJjiHa CTapaTe/bCKe
3allITUTE, 32 BpLIEk e cCTapaTe/bCKe IY>KHOCTU UMeHOBaHa TPU cTapaTesba/
ocobe 3amocJ/ieHe y opraHy cTapaTe/bCTBa, OyAyhu Jja je y oBOM ciy4dajy
opraH cTapaTeJsbCTBa, IOCJ0BE CTapaTe/bCTBA BPIUIMO HENOCPEHO, TPEKO
CTpy4He 0cobe Koja ce UMEHYje 3a Bpllewhe IY>KHOCTU CTapaTe/ba.

Cnuc 6p. 45: lllTuhenuna je pohbeHa 1946. roguHe, a cTaB/beHa je Mo/, CTa-
paTtesbcTBO 2007. rofauHe. 3a cTapaTesba joj je UMeHOBaH 6par, koju je 2012.
roJlHe Ha JIMYHU 3aXTjeB pa3pHjellleH cTapaTe/bCKe AY>KHOCTH. HakoH Tora,
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3a BplIeme JY>KHOCTH CTapaTe/ba UMEeHOBaH je 3all0CJeHUK opraHa ctapa-
TeJ/bCTBA KOjH je, 300T MpOoMjeHe paIHOT MjecTa, T0OTHHUO 3aXTjeB 3a pa3pje-
uiewbe. OpraH crapaTe/bCTBa je TOHOBO, 2013. roguHe, 3a Bpluemwe AYKHOCTHU
CTapaTe/ba UMEHOBAO 3aMOCJEHMKA OpraHa ctapaTtesbcTBa. lllTuhenunu
Cy 3a LIeCT roZjiHa cTapaTe/bCTBAa UMEHOBaHa TPU CTapaTesba, jeJlaH CTa-
paTeJb U /1Ba 3al0CJeHNKa OpraHa cTapaTe/bCTBa 3a BpIUewe AYKHOCTH
cTaparesba.

AHasu3za cajip)kaja CBaKor I0jeIJUHAYHOT CIKca, o/ yKymHOo kbux 50, moka-
3aJia je Aa ce Mehy NyHO/beTHUM LITUNEHUIMMA, KOjUMa je OJy3eTa U
orpaHUYeHa MOoCJ0BHA CIOCOGHOCT, Hajla3u caMo jelaH MITHheHUK ¢ oAy-
3eTOM [IOCJIOBHOM CITOCOGHOLINY KOjH je Ha UHCTUTYL{MOHAJTHOM CMjelITajy
oJ pohema (ciiuc 6p. 40). Takobe, ucTom aHa/IM30M je yTBphHeEHO Aa cy camo
y jeAHOM cJy4ajy 6JIMCKU CPOAHULIM OA0UJIY NPUXBATUTH CTAPATE/bCKY
JIy>KHOCT. Pasii ce o Majiiu Koja, 360r arpecUBHOT MOHAlllakha CUHA KOME je
OorpaHHYeHa I0CJI0BHA CIIOCOGHOCT, HUje MpUCcTaJa GUTH cTapaTesb, TAKO
Jla je 32 BpllIee AY>KHOCTH CTapaTesba MITUNEHUKY UMEHOBAH 3aM0CJAEHUK
opraHa ctapaTeJsbCTBa (cnuc 6poj 35).

TabGesa 6poj 7: AM6UjeHT/CperHA ¥ K0joj IITHNEHUK KB

IITnheHUK KUBU: Bpoj %

Ca concTBEHOM MOPOAULIOM (6payHU MAPTHEP U [ijena) 3 6

Ca mopoaunom (poauTtesbu, 6paha u cecTpe, APYry CPOAHHULIN) 21 42

C BaHOpaYHUM NMapTHEPOM 1 2

Y HHCTUTYLHOHAJIHOM CMjelITajy 25 50
YkynHo 50 100

[loganu npeseHTUpPaHU y Tabesu 6poj 7 mokasyjy ia UCTHU 6poj mTuheHnka
>)KUBU Y MOPOJUYHOM OKpYKewy (25) U y MHCTUTYLIMOHAJHOM CMjellTajy
(25), wTo je AjeIMMUYHO HEOYEKMBAHO U, HA IPBU MOV, y CYIPOTHOCTH
C mojlaliMMa npe3eHTUPaAHUM y TabesiaMa 6poj 5 u 6poj 6, mpema Kojuma
je yKynaH 6poj MMEHOBAHUX cTapaTesba KOju Cy y CPOACTBY ca WTHheHU-
koM 39, uiu 78 % of ykynHor 6poja wux 50. HaBeenu nojarak ce Moxe
06jacHUTHU yTBpheHOM UMEHUM CTaeM [ia je oJipeheHu 6poj InTuheHNKa,
nocJjuje Ay:ker Uau Kpaher 6opaBka y NIOpOJUYHOM OKpY>Keky, CMjell-
TeH Y UHCTUTY1IHje, C TUM [ia je cTapaTes/bCKy Ay>KHOCT HAaCTABHUO BPIIUTH
paHMje UMEHOBaHHU CcTapaTeJ/b (MAaTUYHH) - HEKO O/ HajOJIMKUX CPOJIHHUKA,
JIOK je IUPEKTOP YCTAHOBE, Y KOjy je ITUNEeHUK CMjellITeH, 10 CUJIA 3aKOHa
ctapartesb (3aBoAcKH). Pazsior cMjemiTaja miTnheHnka y MHCTUTYIIMje KO/,
oCpeJHOT cTapaTes/bCTBa, FOTOBO y NIPaBUJLy, je TO LUITO CPOAHUILHY, Haj-
yeurhe poguTesby, 360r 60JIeCTU UM CTAPOCTU HUCY 6UJIM Y MOTyhHOCTH
Jla ce ¥ la/be Ha 0AroBapajyhu HauMH 6pUHY 0 JINYHUM, I0CEOHO XUTHjeH-
CKUM IToTpebaMa mTuheHUKa.
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Y3 HaBeJleHO, aHaJIM3a ClIKca oKa3aJa je Ja cy cBux 25 mTuheHrKa Koju
6opaBe y HHCTUTYLHjaMa, 3aBUCHO 0/] MjecTa 60paBKa, aJIk U pa3Jiora Hecrno-
COGHOCTH /Jja ce caMU OpUHY O CBOjUM NIpaBHMa U HUHTEPECUMA, CMjeIlTEeHH
y pa3/inyuTe ycTaHoBe/3aBoie BehuHoM Ha noapyujy ®PbuX.?6

HemocpegnaH yBuj y JOKyMEHTALMjy CBAKOT MOje{UHAYHOT CIMCa, I0Ka-
320 je /la CBe MHCTUTYIHje Y KojuMa 60paBe MITHNEHUIIU PEIOBHO, HAj-
Mame€ jeJHOM FOJMIIE, OpraHy CTapaTesbCTBA NOLHOCE U3BjelITaje KOjH, Y3
Mo/IaTKe Be3aHe 3a CTapakbe 0 JTUYHOCTH INTUNEHUKA, Ca/IpKe U OJJaTKe 0
CTamy HEroBOr 3/[paBJ/ba U 0CIIOC06/baBaby. Y OBOM KOHTEKCTY Ce, TOTOBO
ca curypHourhy, Mo)ke 3aK/by4YMUTH Jia cTapaTe/bUu (MaTUYHH) IITHhEeHUKaA
KOjY Cy Ha MHCTUTYILIMOHAJHOM CMjellTajy CBOjy CTapaTes/bCKY AY>XKHOCT
HajBehuM aujesioM cBoJie Ha U3Y3€THO pUjeTKe MocjeTe WITUheHUIUMa,
BehMHOM jeJHOM ro/iullibe, 6e3 nocebHe 3aMHTEPECOBAHOCTH 3a MOBpPATaK
mtrheHukKa y 3ajeJHUILY, OJJTHOCHO MTOPOJIUYHO OKpYyKewe. CTora ce YMHU
Jla je 32 TOTOBO CcBe WITUheHUKe JJ0)KUBOTAH 6G0paBakK y HHCTUTYIMjaMa
BUIIIE HETO U3BjeCTaH, 0 YeMy Ha HAPOYMUTH HAaYUH TOBOPHU U MOJATAK Jla ce
BehMHa 0BUX yCcTaHOBa Ha3uBa ,3aBoA". CBjeCHOCT 0 HaBe/IeHOM, TOCEGHO
yHa3a/, HEKOJIMKO NOC/beJIIbUX F'OJMHA, CBE BHULIE I0CTaje NIPUCYTHA U KOJ
camux wTnhenuka. To ce, y IpBOM pefly, 0JHOCH Ha IITUNEHUKeE KOjU cy 6e3
COINCTBEHE CarJIaCHOCTH, CyNPOTHO 0/roBapajynuM 3aKOHMMa, CMjellTeH!
y UHCTUTYLH]jy. Y OBOM KOHTEKCTY, Behu 6poj CyACKUX OAJIYKA, TOCEOHO
EBpornckor cyza 3a JbyAcKa npaBa,?’ KojuMa ce TaKaB Ha4YMH CMjellTaja cMa-
Tpa He3aKOHUTHUM U IPUCUJHUM 3aTBapaweM, FOBOPHU y TPUJIOT HABEJEHOM.

YBuJ y civce Takobe je mokasao fia HAjeZ,aH o] IiTHheHMKa, ILTO ce TOCEOHO
OZHOCH Ha WITHheHNKe KOjU HeMajy GJMMKUX CPOJAHUKA, HUje CMjellTeH Y
XpaHUTEe/bCKY MOPOUILY, 10M IEeH3MOHEepa UJIM HEKH 0/1 06JIMKa CMjelTaja
KOju 61 TpebaJsio 1a OpraHu3upajy yApyKema 3a NpoMoIujy HHKAy3uje. To,
C jeflHe CTpaHe, TOBOPU 0 OJJHOCY 60CAaHCKOXepLeroBayKor ApyIITBa, KOju

2 PHcTuTyuuje y KojuMa 6opaBe wtuhenunu cy: J.Y. 3aBoj 3a 36putbaBakbe MEHTAJHO
vHBaaugHuX inna ,Jpun‘, ®ojuuna (7 mruhenuka), K.J.Y., loM 3a conjasiHo 3ipaBCTBEHO
36pHmbaBame 0coba ca MHBAJUAUTETOM U APYTUX oco6a“, CapajeBo (6 mTuheHnka), J.Y.
3aBo/ 3a 36pUbaBake MEHTAJIHO UHBAMUAHE Jjelie u omyaaauHe ,[lazapuh”, CapajeBo
(8 mTuhenunka), 3aBo/j; 3a 36pUbaBakbe MEHTAJIHO UHBAJHUAHUX auna ,bakosuhu" (3
mtuheHuka) u /loM 3a MyLIKy Jjelly 1 OMJIaAUHY OMeTeHY y pa3Bojy, [Ipujesop (1 wtuheHuk).
Hexke o oBux ycTaHoBa/3aBoaa, HIp. K.J.Y. ,/loM 3a colinjajiHO 3/ipaBCTBEHO 36pUbaBakbe
0co6a ca MHBAJIMAUTETOM U JIPYyTUX 0co6a“ M 3aB0o/1 32 30pHbaBabe MEHTAJIHO HHBAJIUAHUX
sanna,bakoBuhu, nako HUCY cnernjasu3upaHe 3a TpeTMaH ¥ 6PUTy 0 ocobaMa C [y eBHUM
CMeTHaMa, 30pHubaBajy ITHheHHKe € 0/1y3eTOM IIOCJI0BHOM CITOCOGHOIINY KO/ KOjUX Cy, Kao
Y3POK HECTIOCOGHOCTH /1A ce caMe GPUHY 0 CBOjUM IpaBUMa M HHTEPeCHMa, IjarHOCTUIIUpaHe
AylLUIeBHE CMETHeE.

Y'TIpecyna EBpornckor cy/a 3a JbyAcka npaa: [lpeamet Xanumejnuh v pyru npotus buX.
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KapaKTepH3upa NIPUCYCTBO NpeApacyAa v CTUTMaTH3aluje ocoba c ofyse-
TOM WJIM OTPAaHUYEHOM [0CJOBHOM CIIOCO6HOIINY, a ¢ ApyTe cTpaHe, o (He)
MOIITOBAaY U (HE)UMILJIEMEHTAIUjU PA3JIMYUTHUX MehyHApPOAHUX JOKYMe-
HaTa, Mehy KojuMa je u YH KoHBeHI1ja 0 mpaBuMa 0co6a C MHBAJIUJUTETOM
y 3aKOHO/IaBCTBO M3 OBE 06JIaCTH.

2.3. lokazamesvu 0 y3poyuma Hecnoco6HOCMU, npujed.102y 3a noKpematrse
cydckoz nocmynka u cmpykmypu wmuheHuka y o0Hocy Ha ody3emy u
02paHu4eHy noc/108Hy cnocoGHoCcm

Ananu3za oaroBapajyhe JoKkyMeHTalMje IOKa3aJia je /la CBAKH MOjeITUHAYHU
CITUC Ca/IP>KY HENIPABOCHAXKHO U MPAaBOCHAXHO pjelliemke CyZia 0 0y 3U-
Makby UJIM OrpaHUYEY MOCJ0BHE CIOCOOHOCTH, 3a CBaKOT ITuheHUKa
noce6Ho. CTora je, cBe06yXBaTHO U NaXK/bUBO pa3MaTparbe caJipKaja CBaKkor
oJ, yKyInHo 50 mpaBOoCHa»KHUX CYJICKUX pjellierha 61JI0 YyCMjepeHo ocebHO
Ha carJie/laBambe y3poKa HeClloCOOHOCTH NMYHOJbEeTHUX 0coba Jia ce came
OpUHY 0 ce6H, CBOjUM PAaBMMa M MHTEPECHMaA, aJIU U Ha apryMeHTal1jy U
MUILL/beH€ JbeKapa/BjellTaKa 0 3paBCTBEHOM CTakby 0co6e mpeMa Kojoj ce
BoJIMO nocTynak. [[peamMeT aHa/in3e Takohe je 6MJI0 M yTBphUBakbe ojaTaka
0 TOMe Ha YUju NpHUje/JIorT je MOKPEHYT MOCTYNaK 3a 0[y3UMakbe MOCJI0BHE
COCOGHOCTH, KA0 U TI0/IaTaKa y KojeM 06HMMY U cajipiKajy cy ocobe c orpa-
HUYEHOM I0CJIOBHOM CIIOCOGHOIINY OrpaHHyeHe y MoJy3uMaky MPaBHUX
MOCJIOBA U PAJitbU KOje ce TUYY BbUXOBUX JIMYHUX MMPABa, 0JJHOCHO CTBAPH.

TaGesa 6poj 8: Y3poIiu HeCTOCOGHOCTH MYHO/bETHUX 0C00A /1a Ce caMe
OpHHY 0 CBOjUM IpaBUMa U UHTepecuMa

Y3pok (MegMIMHCKA AUjarH03a) HeCHOCOGHOCTH: YkynHo
MeHTa/Ha peTapzanuja (3aocTaiu AylieBHU pa3Boj) 20
Cxusodpenwuja (aymesHa 6osect) 17
JlemeHnuja (An3xeMMepPOBOT THUIIA) 1

Buille pa3/iMyUTUX T3B. KOMOMHOBAHUX JiMjarHosa /y3poka/

(Lepebpanna mapanusda + Mukpouedanyc + MP + mcuxosa = 2; /layHOB
cuHapoM + MP + gucnanua = 2; YxkuBawe ankoxoJsa W japora = 2; EIIU + 12
auaberec = 1; MP + riyxonujemoct = 1; Cxusodpenuja + MP = 2; X +
amnyTtanuja=1; MP + E[IU = 1).

HenocpesaH yBuJ y npaBoCHa)kHe OJJIYKe CyJia O 0[ly3UMamy UJIU Oorpa-
HUYeY [N0CJ0BHE CIOCOGHOCTH IYHO/bETHUM 0CcO06aMa Koje HUCY Y CTakby
caMe ce GpUHYTH O CBOjUM IpaBUMa U UHTEPECHUMaA, KaKo je TO Npe3eHTH-
paHo y TabeJsiu 6poj 8, mokasao je fa cy y HajeheM 6pojy cayyajeBa y3ponu
HECI0COOHOCTH, KOjU Cy YTBPhHEHU MEITULIMHCKUM BjelliTauyeheM, c/besiehe
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MeJUIMHCKE IMjarHo3e: MeHTaJHa peTapganuja (20), cxuzodpenuja (17),
nemeHnuja (1), mTo u3Hocu yKkymnHo 38 caydajeBa, uau 76 % o yKymHOT
Opoja mperJielaHUX CIMca. Bullle pa3/IMyuTHUX y3pOKa, 0AHOCHO MPHUCYCTBO
T3B. KOMOMHOBAHOT MHBAaJHU/UTETA (BULIE AUjarH03a) yTBpheHo je kox 12
mtuheHuka. HaBegeHnu y3pouu (gujarHo3e) HeCOCOGHOCTH, YKOJIMKO Ce
yIope/e C y3polyMa Koju cy HopMupaHu y oapeabama [13 ®buX,?® seh Ha
MPBU MOTJIe/l, TOBOPE 0 TEPMHHOJIONIKO] HeyCcKIaheHOCTH alk U NOTpe6u
3a M3MjeHaMa OBOT JidjeJia 3aKOHCKHX o/ipe1aba.

Byayhu fla npema 3akoHy, 0co6y npeMa Kojoj ce BOAH NOCTYIAK, 10 HAJIOTy
Cy/Zia Mopa nperjefaTH BjelllTak//beKap oAroapajyhe cnenujajsHoCcTH, YUjU
NMCaHU HaJla3 U MUILJ/bEHE O HbeHOM NICUXUYKOM CTakby YMHHU OCHOBY 3a
JIOHOLIEHEe CY/ICKe OJIIYKe O O/1y3UMakby UJIM OrpaHUYeby [T0CJI0BHE CIIO-
COGHOCTH, IpeAMET UCTPAKUBAYKOT HHTepeca 61O je ycMjepeH U Ha yTBphU-
Bakbe YUHEHUYHOT CTamka y 0BOj 06s1acTH. C TUM y Be3U, aHAJIM30M cajipKaja
50 npaBoCHaXKHUX pjelliera cy/a, YTBPHEHO je Zia cy cBe 0cobe mpeMa Kojuma
ce BOJIMO NMOCTYNaK, 0fHOCHO cBUX 50 mITHheHUKa, Npyje KOHaYHe O/ITyKe
Cy/Jla 0 0/1y3UMaky UJIM OTPaHHUYEeY I0CJ0BHE CIOCOOHOCTH NperJie/jaHe o/
CTpaHe BjellITaKa//beKkapa clelyjajaucTe HeyponcuxujaTpuje. HeouekuBaHu
noJaTak, ;061jeH 0BOM aHaJIM30M, 610 je Aa je Koz 43 wTuheHUKa BjelITa-
Yyewe MpoBeJsia UcTa 0c06a, OJJHOCHO UCTH BjellITaK//beKap CIenujaaincTa
HeypoIlCMXUjaTpHje, Kao U NoJaTak Aa oJf CTpaHe IPUBPeMEHOT cTapaTeJba,
Kojer je 3a BehnHy oco6a npema KojuMa ce BOAMY NOCTYaK UMEHOBAO OpraH
CcTapaTe/bCTBa C 06aBE30M /la LITUTHU UHTEpece HaBeJleHUX 0c06a, HUje eBU-
JleHTUpaHa HUjeJHa TpUMjen0a.

Bynyhu fa u3 cagprkaja Cy/ACKOT pjeliera HUje BU/A/bUBO KO M HA OCHOBY
KOjUX KPUTepHUja UMEHYje CyZICKOT BjellITaKa, MAKO je IpeMa 3aKOHCKUM
ozpen6ama?’ moryhe 3ak/byuuTH /1A je TO 06aBe3a Cy/a, YUHHU Ce J1a OBJje
NIOCTOjU HeJoc/beHOCT. CTora, yTBpheHo cTamwe HeJBOCMUC/EHO ynyhyje
Ha [10Tpeby U3MjeHe OBaKBe IIPaKCe, a/ld M aKTyeJIHUX 3aKOHCKUX 0/ipe/iaba,
KakKo 60U ce cripujedusie moryhe 3y0ynotpebe. JeaHo o Moryhux pjeliema
6uJi0 61 3aKOHCKO HOpMUpame Ja ce KOHayHa 0JIyKa 0 HeCIIOCOOGHOCTH
HeKe 0cobe, Jja ce caMa 6pHHe 0 CBOjUM IpaBUMa U MHTEpPeCUMa, JJOHOCH
TuMcku. Takobe, 1o yryiely Ha HEKe CycjeiHe prKaBe, HIP. Peny6iuky
Cp6ujy u Peny6yinky XpBaTCcKy, MOX/ia OM y U3MjeHaMa 3aKOHO/JaBCTBa U3
oBe 06/1aCcTH TpebaJio HOPMUPATH U Jla 0coby peMa Kojoj ce MoCTynak Bogu
nperJie/iajy HajMame /jBa BjellITaKa o/ ropapajyhe cneyujajHoCcTH, OLHOCHO
Jla ce BjelITavyere Y MOCTYNKY Bpahamwa MOCJI0BHE CIOCOOHOCTH HE MOXe
MOBjepUTH UCTOj 0COOH KOja je BjellTauerbe MPoBeJia y MOCTYIKY 0Jy3MMatba

2841, 192. ct. 1. [I3PBuX.
Y1, 331. cT. 1. 113 ®BuX 1 ya. 36. ct. 1. 3BI1 ®BuX.
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MOCJIOBHE CNIOCOGHOCTH.*® Y HCTOM KOHTEKCTY, 360T yTBphHBakha KOTHUTHUB-
HUX U IPYTHUX CHIOCOGHOCTH 0co6e IMpeMa K0joj ce BOAY MOCTYMaK, MOX/1a 61
y HOBOM 3aKOHOZ,aBCTBY TpebaJsio npeJBUAjeTH U MOTYNHOCT MCUXOJIOIIKE
006pa/ie TakBe ocobe.

Y3 HaBeJleHO, aHAJIM30M CY/ACKHUX OJJIyKa, JOLIJIO Ce U 0 NoZaTKa Jia Bjell-
TaK, KOju He oZipehyje fa i HeKoj ocobu Tpeba 01y3eTH UJIK OTPAHUYUTH
MOCJIOBHY CIIOCOOGHOCT, HUTH Yy jeJHOM CJIy4ajy, OCUM MUIIL/bEHA O MCU-
XUYKOM CTamy 0c00e, HHje HaBeo MOTYhHOCT Jia 6u y opeheHOM BpeMeH-
CKOM IePUOY YTBPHEHO MICUXUYKO CTaklbe TPebasio MOHOBO NPOLUjEHUTH.
HemocpenaH yBUA y oAJIyKe Cy/la TOKA3ao je U a Cy cyAuje, y cBux 50 mpa-
BOCHa>XHHUX CY/ICKHUX pjelllera, y 00pa3 iokKewy 0JJIyKe 0 0/y3UMakby UJr
OTpaHUYEY NOCJ0BHE CIIOCOOGHOCTU TOTOBO Y LIMjeJIOCTH LLUTUPAJIW Hala3
Y MUIILJbeHbE BjellTaka//bekapa.3!

TabGesa 6poj 9: CTpykTypa mTuheHUKa y 0JHOCY Ha O/1y3€Ty UJIK OTpaHU-
YeHY MOCJOBHY CIIOCOGHOCT

HITuhennuu kojuma je lITuhenunu kojuma je
oAy3eTa NOCJOBHA orpaHMYeHa MOCJI0BHA YKynHoO
CIOCOGHOCT CIOCOGHOCT
46 4 50

[logauu npe3eHTUpaHu y Tabesu 6poj 9 nokasyjy Aa je ox ykynHo 50 npe-
rJlefJaHuX CIIMca 0Jy3UMake MOCJ0BHE CIOCOOHOCTU €BUIEHTHUPAHO KO/
46 mtuhenuka. UcToBpeMeHo, aHA/JIM30M o/iroBapajyhe JokyMeHTaIuje
yTBpPhHEHO je Ja HUTH V jeTHOM 0/ OBUX CJy4ajeBa HUje 3a0UJ/beKeH Mo/ia-
TaK /la je HEKOM o/ liTuheHMKa NpHUje 0/ly3MMakba 0CJA0BHE CIIOCOGHOCTH
MOCJIOBHA CIOCOBHOCT 61Jia orpaHuveHa. CJIMYHO je U c IpeocTaJia YeTUpHU

3041, 38. cT. 1. 3aK0Ha 0 BaHNAapHUYHOM NOCTYnKy Peny6snke Cp6uje u 4. 503. cT. 4.
O6uTes/bCcKOT 3aKOHA Penyb6inke XpBaTcke.

31YBuz0M y cnivice yTBpheHoO je ia HU y jeIHOM CJ1y4ajy HUje eBUJEeHTHpaHa KaJiba Ha
CYJICKO pjelllee 0 0 y3MMaky UM OTPaHUYeHY N0CJ0BHE CIOCOGHOCTH, KOje ce, mopef,
OCTaJIUX, J0CTaB/ba 0CO6U KOjoj ce oZjy3UMa MOCJ0BHA CIOCOOHOCT, lhbeHOM CTapaTeJsby
U opraHy ctapaTtesbCTBa (4. 335. cT. 1. [13 ®buX). OBaj nojaTak ce Morao O4eKMBaTH
noce6Ho KoJ WITHheHUKA € 0/]y3eTOM MOCJOBHOM croco6Horhy, 6yayhu fa Hajsehu 6poj
IBbUX HajBjepoBaTHUje HUje 6M0 y MOryRHOCTHU pasyMjeTH caApKaj U MocC/beJUlle CaMOT
MOCTYIIKA, YaK U Y CJIY4ajy /1a UM je CY/ICKO pjelliemhe 0 01y 3UMakby MOCJA0BHE CIOCOGHOCTH
JIOCTaBJ/bEHO y 3aKOHCKOM poKy. C TUM y Be3y, [13 ®buX HopMupa 1 MOTYRHOCT J1a ce pjelieme
0 0/1y3MMaky II0CJIOBHE CIIOCOGHOCTH He MOpa I0OCTaBUTH 0COOU K0joj ce 0/jy31Ma I0CJI0BHA
CIIOCOOGHOCT aKO OHA HE MOXKe CXBATUTHU MpaBHe MOC/bEeAULIE OJJIYKE UJIH aKO OU TO GUJIO0
LITETHO 33 BbeHOo 3JjpaBsbe (4. 335. cT. 2. 113 ®buX). HaBejeHO HOpMUpaK€e KOJUKO roJ uMa
3a [[UJb 3aLITUTY, OAHOCHO U36jeraBambe MOTYhHOCTH noropuiama 3/jpaBJba 0co6e Ko0joj je
o/ly3eTa II0CJI0BHA CIIOCOGHOCT, 3allpaBo, Ipe/icCTaB/ba Kplllethbe 0CHOBHUX JbYJCKUX TpaBa
CBaKe 0/ 0BUX 0€06a, Kao ¥ NOBPe/ly HBbUXO0BOT JbY/ICKOT JOCTOjaHCTBA.
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eBU/JIeHTHpPaHa cJy4aja orpaHMyeHe MOCJ0BHe cioco6HOoCTH 6yayhu na
He M0CTOje NoAalu Koju 61 yKa3rWBaJid Ha MOTYRhHOCT /1a je HEKOM 0/ OBe
CKyNnuHe LITUheHHWKa I0CJI0BHA CIOCOOHOCT paHUje 6usa ogy3eTa. OBakBo
cTame, 3ajegHo c y [13 ®buX HopMupanoM MmoryhHourhy fa oprad ctapaTesb-
CTBa U3Mehy ocTaJIor, yuecTBYyje y IOCTYIKY, ia MOXe pejAJiaraTy nokpe-
Takbe [OCTYIKA 33 0/ly3MMakbe UJIM OTPaHUYeHe IOCJ0BHE CIIOCOOHOCTH,
Jla UMeHyje IpUBpeMeHOr cTapaTeJ/ba, ynyhyje Ha 3aK/by4aK Jja Cy OBe yJiore
opraHa cTapaTe/bCTBa Meh)ycOOHO HeCIOjUBe, LUTO MOXKe UMaTH 3a I0CJbe-
JULY HeaZleKBaTHY 3allTUTY [IpaBa U UHTepeca ocoba npeMa Kojuma ce
NOCTYNaK BoAM. 3ajeJHUYKA KapaKTepPUCTHKA 3a CBe Nperye/iaHe oJyKe
CyZia 0 0[y3UMamby UJIU OTpaHHyery I0CJ0BHE CIOCOGHOCTH je Jja Cy/i OBe
oJlJIyKe IOHOCU Ha HeoJipeheHOo BpHjeMe 6e3 06aBe3e MpoBjepe 3/ipaBJba
wTuheHKKa, c 063MPOM Ha pa3Jjiore 0Jy3MMarba UJIK OTPaHUYeHa I0CJI0BHE
CIOCOOGHOCTH, LITO 3HA4YH /la OBe 0c0be, FOTOBO y IPABUJLY, IO CTapaTe/b-
CTBOM OCTAajy [10 Kpaja >KUBOTa.

Bpahame nocsioBHe cioco6HOCTH, Tope/] 3aKOHA 0 BAHIAPHUYHOM MOCTYIIKY
®buX, HopmupaHo je u y [13 ®buX, koju y cBojuM ozpes6aMa HOpMHUpa
Jla CyJ, 10 CJ1y>K6€eHO0j AYKHOCTHU UJIH ,Ha IPHjeJIoT APYTUX OBJIALITEHUX
oco6a MOKe MOKPEHYTH NOCTynakK 3a Bpahame MOCJ0OBHE CIIOCOGHOCTH. 3?
Kako nmpakca nokasyje fa Cy 1o cay»6eHoj Ay>KHOCTH rOTOBO HUKAJ, He
nokpehe noctynak 3a Bpahamwe Mocj0BHE CIIOCOGHOCTH, MOXKE Ce 3aKJby-
YHUTHU /12 je OBO 3aKOHCKO pjeliere, 6e3 HOpMHUpamka o6aBe3e NepuojuIHe
npoBjepe noTpebe 3a U3peyeHoM MjepoM, 3alpaBo HellpuMjewUBO. Takobhe,
y BehuHU cayyajeBa, HempUMjewhUBa je M 3aKOHCKa o/ipe/iba la 0co6a K0joj
je oZly3eTa MoCJIOBHA CIIOCOOHOCT UMa MPaBOo Ha MO/IHOIIEkh e MTPUjeIiora
3a Bpahame nocsoBHe cioco6HOCTH, 6yAyhu Aa 3aKOH 0 BaHMAPHUYHOM
MOCTYIKY HOPMUPA YCJIOB Z1a 0c06a MOKe CXBAaTUTH 3HAYaj U IPaBHe MOCJbe-
JivIe cBOT npwujeasora.’® HopMmupame 0BOT ycJjioBa, Kao ¥ MOTYhHOCTH Ja
ce MOCJI0BHA CIIOCOGHOCT BpaTH aKo Cy NpecTaJsik pa3Jio3u 360r Kojux je
OHa 0/1y3eTa, YUHU rOTOBO U3BjeCHUM /1a BehrHa 0BMX 0co6a He UCIYHhaBa
ycJioB 3a Bpahame nocsoBHe cnoco6HoCTH. To moce6HO 360T YUHLEHUIIE /1A
je, y HajseheM 6pojy ciydajeBa, MOCJOBHA CIOCOOHOCT o/y3eTa ocobama C
HajTeXUM 06IMLIMMA UHTEJNEKTYaJHUX U AYIIEBHUX CMETHbU.

Y pujesy uctpakvuBama Be3aHO 3a CBa YeTHUPHU IperjeJiaHa pjelemna o
OrpaHUYely MOCJ0BHE CIOCOGHOCTH yTBpheHa je 3ajefHUYKA KapaKTe-
pUCTHKA /1A je CyA, opes OJJIyKe O OTpaHUYERY IOCJIOBHE CIIOCOGHOCTH,
y CBAaKOM 0/ pjellieha oApeuo Mjepe, pajilbe U MOCJ0Be Koje ocob6a HUje
crnoco6Ha Moy3MMaTH CaMOCTaJHO. 3pedeHe 3abpaHe cy y cBa YeTUPH

3241, 326. cT. 2. 113 ®buX.

Y. 30. cT. 1. Tay. 5. 3akoHa 0 BaHnapHU4YHOM nocTynky ObuX.
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cJly4yajaroTOBO UJEHTHUYHE U 0OJJHOCE Ce Ha: 3abpaHy JOHOLIEkha CaMOoCTaJl-
HUX OZIJIYKa 0 MPOBOh ey /injederha, pexabuarTallije U CMjelTaja y oiro-
Bapajylly MHCTUTYLHjy, 3a6paHy CaMOCTAJHOT pacnoJjiarakba NOKPETHOM
Y HETIOKPETHOM UMOBHUHOM, Te 3a06paHy 3aK/byulBatba OUJI0 KAKBUX [y K-
HUYKO-MOBjepUIaYKUX noc0Ba. OCHOBY 3a 0BAKBO O/JIyYlBab€e HUje 6UJI0
Moryhe yTBpauTYy, 6yayhu ga [13 ®buX HopMmupa J1a cTapaTes/b 0cobe Kojoj
je orpaHMYeHa MOCJ0BHA CIOCOGHOCT MMa AyKHOCTHU U MMpaBa cTapaTesba
MaJioJbeTHe 0cobe Koja je HaBpliua 14 roJuHa )XKUBOTA, C TUM Jla OpraH
cTapaTes/bCTBa MOXe, Ka/[a je TO MOTpeOGHO, OJpeIUTH MOCJI0Be Koje 0coba
Ca OTpaHHUYeHOM MOCJIOBHOM CIOCOGHONThY MOe MoAy3UMaTH CaMOCTaJl-
Ho.3* MehyTuwMm, y 06pazioxemy jelHe 0/ OJJIYKa Cy/ Ce TOCeOHO MOo3UBa
Ha c/befiehe: ,BjellITak je MUIIJ/beHA /1a je UCTUTAHUKY... IOTPe6HO orpa-
HUYUTHU NOCJOBHY CIIOCOGHOCT CaMoO y 06J1aCTH CaMOBOJbHOT JJOHOLIEHA
O/IJIYKEe 0 HaCTAaBKY y3UMaka Teparuje, IpoBohemy Mjepe Jinjedera U pexa-
OouyIMTalIMje, Kao U CMjelllTaja y oroBapajyhy ycTaHoBy.” Y3 HaBeJleHO, Y
HacTaBKy 00pa3JioKema cy/ 3akbydyje c/besehe: ,Kako je y Toky moctynka
n3BohemeM JJ0Ka3a, MOCeOHO J0KAa3a BjellITaYeheM I10 BjellITaKy... YTBpheHo
Jla je IPOTUBHUK Npe/jiaraTesba... 1jeJJAMUYHO MOCJO0BHO CIIOCO6AH U TO Ha
MOTYhHOCT CaMOBOJLHOT JIOHOIIIEHA O/ITYKe O HACTABKY y3MMatha Tepaluje,
npoBoheme Mjepa Jinjeuerwa U pexabuarTalluje, Kao U CMjelliTajay oiTOBa-
pajyhy ycTaHOBY, OZJHOCHO /ia CaMO ¥ TOM JIUjeJly MOXKe yIrpoXKaBaTH CBoja
npaBa v UHTepece, TO je Cy/ NpUXBaTajyhu Hasla3 U MUIIJbeH€ BjellITaKa Kao
CTpy4aH, 06jeKTUBAH U HEMPUCTPACAH... U O/IJIy4YHO Kao y U3pelu pjelierna.”

Y pjellemy cyAa KOjUM Cce OrpaHMYaBa I0CJ0BHA CIOCOOHOCT HaBeZ,eHO
je cbenehe: ,OrpaHuyere N0CJ0BHE CIIOCOOHOCTH OJHOCH ce Ha Moryh-
HOCT CaMOCTaJIHOT ¥ CAMOBOJbHOT IOHOLIEeHa O/I/IYKa 0 HACTAaBKY y3MMakba
Tepamnuje, NpoBohema Mjepa Jivjeuera U pexabuanuTalyje Kao U CMjeliTaja
y oaroBapajyhy yctanoBy.“*® HaBezieHo ynyhyje Ha 3aKkJ/by4ak Jla U3y3€eB
no6pojaHor, MTHheHUK MOXe CaMOCTaJIHO Y CBUM JipyTrUM NoJpydjuma
J)KMBOTA JOHOCUTH Pa3IMIMATE OJJIyKe U MOAYy3UMaTH NpaBHe MOCJIOBE,
LITO KOJ, CBUX IITUNEHHKA y TPaKCH HUje cay4aj. To noce6Ho wto [13 PbuX
HOpMHUpa: ,,0c06a K0joj je orpaHHYeHa MOCJ0BHA CIOCOOGHOCT MOXe CaMo-
CTaJIHO [JaBaTH U3jaBe Koje ce TU4Y JIMYHUX CTakha, 0CUM aKO OBUM 3aKOHOM
WJIM OJIIyKOM OpraHa CTapaTe/bCTBa HUje Apyraduje ogpeheno.* Ctora 6u
3a caMor wTrheHWKa 610 IYHO NOBOJbHUjE J1a OAJIYKY O HeMoryhHocTu
JlaBakba M3jaBa Koje ce TU4Y JIMYHUX CTamwka, y OKBUPY pjelllera 0 OTpaHu-
Yyemy MO0CJI0BHE CIIOCOOHOCTH, IOHOCHU ¢y /[, 6yAyhu fja 61 oHa Tpebasia OUTH

341, 194. cT. 2. 113 dBuX.
% Pjememe OnutTuHCKOT cyaa y CapajeBy 6poj: 65 OB 382784 13B.
3641, 194. cT. 4. 113 ®BuX.
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3aCHOBaHAa Ha HaJ1a3y U CTPYYHOM MUIL/bEY BjelITaKa MEIULIMHCKE CTPYKE.
OBo TuM npuje mto [13 ®buX He Mponucyje BpeMeHCKO Tpajamke OJJ1yKe
opraHa cTapaTeJbCTBa, Pa3JioTe lbEeHOT JJOHOLIeha, Ka0 HU MOTYNHOCT xaJibe
Ha O/IJIyKY, YMMe Ce CTBapa NpoCTOp 3a Pa3JUUYUTE 3J10yOTpebe, a TUME U
3a MOBpeAY JbY/ICKOT JI0OCTOjaHCTBA ITHhEeHHUKA.

Ta6esa 6poj 10: [Ipujeasior 3a moKpeTame MOCTYIKA 32 Oy3UMakhe
MOCJIOBHE CMIOCOGHOCTH

IlocTynak nOKpeHyT Ha IpUjeJIor: Bpoj %

OpraHa cTapaTe/bCTBa 18 36

BpayHor napTHepa 2 4
CpopHuka 30 60
YKynHo 50 100

AHasii3a nojaTaka Koju cy npe3eHTHpaHu y Tabesu 6poj 10 nokasyje fa
je y HajeheM 6pojy cayuajeBa - 32, uau 64 % oz yKynHor 6poja nperJeza-
HUX CIIMCA, IOCTYNaK 3a 0/]y3UMakbe IOCJ0BHE CIOCOOHOCTHU NOKPEHYT Ha
npujeaJior ocoba Koje cy 6sincke mtTuheHuky (cpoauunu y 30 caydajesa,
OpavyHU NapTHePH y AiBa ciay4aja).’’ [lokpeTatlbe MOCTyIMaKa 3a 0ly3UMathe
MOCJIOBHE CIIOCOGHOCTH Ha PHje/IJI0T OpraHa cTapaTe/bCTBa EBUJEHTHUPAHO
je y 18 cayuajeBa, uau 36% on ykynHor 6poja, u To BehuHoM Ha 3axTjeB
HajOJIMKUX CpoAHUKa ITHheHWKa. OBaj ojaTak je y CyNpOTHOCTH C IMOKa-
3aTe/bUMa A0OUjEeHUM Yy JPYTUM CJAMYHUM UCTPaAKUBabHUMa, IpeMa KojuMa
NpUjeaJior 3a IoKpeTamwe CyACKOT IOCTYIIKA 3a 0/1y3MMakbe OCJI0BHE CIIO-
COOGHOCTU FOTOBO Y IPaBUJY IOJHOCU OpPTaH CTapaTeJ/bCTBA, UAKO je Mo/ja-
TakK 0 NOTpebU MoAHOLIEHA NTPUjeJiora 10610 0/ ocoba Koje cy U came 3a
To oBJamTeHe (Milas, 2005: 101).

ObGjalmmere 3a Npe3eHTUPAHU NOAATAK A06HjeH OBUM UCTpPaKHUBakbeM
MO /la Ce HaJla3|u y YMHeHHUIU Jja CY HajOIMKU CPOJHUIM, TOCEGHO poau-
TeJbU 0cobe KO/, Koje MOCTOoje MHAUIM]je 32 0/]y3UMatbe UM OrpaHUuYere
IIOCJIOBHE CIIOCOOGHOCTH, HajBULIE YIYheHU Y lbeHO 3/ipaBCTBEHO CTabe U
CIOCOGHOCT /A ce cama 6puHe 0 ce6H, CBOjUM NpaBUMa U UHTepecuma. C
Jipyre CTpaHe, UCTH NIoJlaTaK Moe yIIyhuBaTH U Ha opeheHo HenoBjepeme
IpeMa opraHy cTapaTe/bCTBa, 0JHOCHO Ha YBjepere HajOJIMKUX CPOAHUKA

$7Tpema ofpexndama [13 ®buX nocTynak 3a oAy3uMabe MOCJAOBHE CIIOCOOGHOCTH MOXKe
MOKPEHYTH CYJ 110 CJy>K6eHO0j Ay’ KHOCTH UJIU Ha IPUjeIJIoT opraHa cTapaTe/bCTBa, 0cobe
K0joj ce oAy3uMa MOCJ0BHA CIIOCOGHOCT, heHUX KPBHUX CPOJJHUKA Y MPABOj JIUHUjH, A
y m060YHOj 1o ApyTroT cTeneHa. [locTynak 3a Bpahawe NOCJ0BHE CIOCOGHOCTHU MOXKe
MOKPEHYTH CYJ 0 CAYK6eHOj LY>KHOCTU UJIM HA PUjeIJIOT HallpUjeJ, HaBeJeHUX 0coba
WJIM CTapaTeJsba, Y3 006pere opraHa cTapaTes/bCTBa, Te ocobe Kojoj ce Bpaha nocsoBHa
croco6HOCT (4. 326. cT. 1. u 2. [13 ®buX).
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Jla he oHM caMM, Kao CTpaHKa y NOCTYIKY, Haj6o/be 06Pa3/I0KUTH YHHbe-
HUIEe U JI0Ka3e Ha KojuMa ce NpUjeiJIor 3a IOKpeTakhe NOCTYIKa 3aCHUBA.
OBy mpeTHOCTaBKY [0JaTHO MOTBpPhyje ¥ To J1a CyA, y cAydajeBUMa Kaja
NpUjesIJIor 32 MOKpeTame NMOCTYNKA 33 0A4y3HMMakhe II0CJ0BHE CIIOCOOHO-
CTH MTOJHOCE 3aKOHOM OBJIAIITEHHU HAjOJIMXKHU CPOAHUIM 0COOe IpeMa K0joj
ce MOCTyNaK BOJH, OJi/y4yje a TPOLIKOBE CHOCH Tpe/jiarayd nocrymnka.s®
Byayhu fla ©3HOC TPOIIKOBA CyACKOT NMOCTYIKa HUje 3aHeMapJ/bUB, MOXKe
ce NOCTAaBUTH NUTakE: [ja JIU Ce Y CBUM CJy4yajeBUMa pa/iu O HENOBjepewhy
npeMa opraHy cTapaTes/bCTBa, UJIHU je y MU Taby XKeJba U IoTpebda HajOIKUX
CpPOJIHUKA Jla Ce HBbUXO0BO NMYHOJ/bETHO AUjeTe, 6paT, CECTpa UT/. 110 CBAKY
[[UjeHy CTaBH M0/] cTapaTe/bCTBO? O/ roBOp HAa HABeJleHO NMUTakE, KOjU ce
YUHU MjepolaBHUM, MOXe ce Hahu y HemocpeHOM UCKYCTBY COI[UjaJTHUX
paZiHUMKa peMa KojuMa Haj6JIMKM CPOJAHULIU Y NO0je JUHUM CJy4dajeBHMa
HACTOje UHULIMPATH MOKpeTame NOCTYIKa 32 0/ly3UMake MOCJ0BHE CIO-
COBGHOCTH, MAKO He MTOCTOje CBE HEOMXOHE IPETIOCTABKe Koje ynyhyjy Ha
cTame J1a oapeheHa ocoba HUje clocoO6HA caMa ce GPUHYTHU O CeOH, CBOjUM
npaBUMa, UHTepecuMa 1 o6aBe3ama. To ce, Ha MPBOM MjeCTY, OJHOCH Ha OHe
nojeAMHIE YUjU je CTUJI )KUBOTA OOEMCKH M PAaCcTPOILAH, aJlU U Ha OHEe KO/,
KOjUX I0CTOje pa3JIMYMTH 06JIULU OBUCHOCTH U APYIITBEHO HENPUXBATI/bU-
BOT NMOHalllaka. TakBU Moje AUHIM, UAKO Ce U3 yIJIa ’bbMa HajOJINKUX CPOJ-
HUKa He OPUHY O CBOjUM HHTepecrMa U noTpebaMa Ha OYEKUBAHU HAYHH,
Jl0OpUM AujesioM He MPUIMAZajy CKYIUHU ocoba KojuMa Tpeba oJy3eTH
MOCJIOBHY CIIOCOGHOCT.

Bynyhu ga opras ctapaTes/bCTBa NpHje/Jior 3a IOKpeTawe NOCTYINKa 3a
o/ly3vMMakbe M0CJ0BHE CIIOCOGHOCTH MOKe MOJHUjeTH U y clydajy Kaja
uHbOpPMaIMjy 0 NOTpeby NOKpeTawa TAKBOT IOCTYIKA Ca3Ha 0] Haj6JIMKUX
KPBHUX CPOJHUKA UJIM 6pavyHOT HapTHEPa, OJHOCHO 0/ 0c06a Koje Cy U caMe
OBJIAILTEHE 3a OKPEeTake NOCTYIIKA, OBJije je Takohe Moryhe nmocTaBUTH
HajMame JiBa NuTama. [IpBo, 1a /1M opraH cTapaTe/bCTBA CBAKU MHULIMPAHU
NpHjeJIor 0 MOKPeTawy MOCTYIKA 3a 0/]y3UMakbe MOCJI0BHE CTIOCOGHOCTH
Tpeba peasM30BaTH, OJHOCHO MOJHUjETH NMPUjeJJIOT CYAY 32 MOKPeTAbe
MOCTYTIKA 32 0/Jy3UMakbe 0CJI0BHE cioco6HocTH? J|pyro, fa Jivi je opraH cTa-
paTe/bCTBa Ay>KaH NPOBjePUTH YHHbeHHUIle Ha KOjUMa Cce IpHjei/Ior 3aCHUBA
Y HAKOH TOra JlaTH OlijeHy 0 YTBphHeHOM cTamwy, 0/AJHOCHO O TOME KOJIMKO je
MHULMpake NpYje/Jiora 3a HOKpeTame NOCTyKa HEONX0JHO U ONpaB/iaHo?
OzroBopu Ha IocTaBJ/beHa NMTaka, NpeMa Beh yxosaHoj npakcu npodecu-
OHaJlalla 3all0CJIEHUX y OpraHy cTapaTe/bCTBA, HeZJBOCMHUCIeHO ynyhyjy Ha
3aKJby4YakK Jla ce CBaKa NojeZjiHa4YHa HH$OpMal1ja o NoTpeby NoKpeTama

3813 ®buX, kao u 3BI1 ®buX HopMUpa [ja TPOIIKOBE MOCTYIKa 3a 0/ly3UMatbe U Bpahamwe
MOCJIOBHE CIIOCOGHOCTH CHOCH npeasarad (4. 339. [13 ®buX u 4. 44. 3BI1 ®buX).
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npujessora nposjepasa. Kiby4HU M31a3 1 HAYKMH IPOBjepe YUHHU COLMjaIHa
aHaMHes3a, y YMjeM ce 3aK/by4KY jaCHO HaBO/Jie eBeHTyaJIHe JJUJIeMe O OllpaB-
JIAHOCTH MOKpeTama NOCTYNKa 3a 0/y3MMake 0CJ0BHE CIOCOOGHOCTH, €
JleLlUTHAM CTAaBOM y CJly4yajeBUMa Ka/ia MOCTOjU OCHOB /la Ce 0CO6U 3a KOjy
je MOCTyNakK MHUIIMPAH MOKe TOMONU M ApYTUM 06JIMIIMMa UHTEepPBEHLHje.
HaBesieHa npakca opraHa ctTapaTe/bCTBa Takohe Moxke 6UTH jeZlaH OJf pas-
JIora ILTO OBJIAIITEHe 0cobe, FOTOBO y NPaBUJY HAj6JIMKN 4JIAHOBH I1OPO-
[M1ie, KaKo je To yTBpheHO OBHUM HCTpakuBameM, y HajseheM 6pojy ciy-
YyajeBa caMHU IIOJHOCe NpUjeJIor 3a NOKpeTamwe NOCTYNKa 3a 04 y3UMathe
MOCJIOBHE CIIOCOOHOCTU HEKOM 0/, CBOjUX CPOJLHUKA.

3. 3aK/by4yakKk

[lokazaTe/bu JOOGMBEHH UCTPAXKUBAKbEM O CTApaTe/bCKOj 3ALITUTH 0coba
KOjUM je 0Zly3€eTa UJIK OTpaHHUYeHa IOCJI0BHA CIIOCOGHOCT Y MpaKCH opraHa
CcTapaTeJ/bCTBA, IOCMATPaHHU Kao IjeJIMHA, CTBApajy HEONX0/AHEe MPEeTIO-
CTaBKe 32 JIOHOLIEH€ BUIIIe Pa3JIMYMTHX 3aK/byYaKa 0/1 KOjUX je K/byYHHU Jia
HHCTUTYT CTapaTe/bCTBA HAJl 0cO6aMa KOjUMa je 0/ly3eTa UJIM OrpaHuYeHa
MOCJIOBHA CIIOCOGHOCT, HajBehuM /iMjesioM, He OCTBapyje 3aKOHOM HOPMHU-
paHy CBpXY HeroBe npuMjeHe. ToMe y NpuJIor Noce6HO FOBOPH, Y TPaKCH
CyZia, UICTpakKMBawbeM YTBpheHa UMheHHU11A /1a je Ko/l Hajeher 6poja ocoba
npeMa KojuMa je BoheH NMOCTyIKa 3a 0[y3UMakbe I0CJA0BHE CIIOCOGHOCTH
€BU/IEHTHO JIOHOIIeHhe CY[CKUX OJIJIYKO O 0/1y3UMakby OCJI0BHE CIIOCOOHO-
ctu (90 %) u To Ha HeoipeheHO BpHjeMe, 6e3 06aBe3He MPOBjepe 3/ paBJba
mTuheHrKa c 063MPOM Ha pasJiore 0/ly3uMamha MoCJA0BHE CtocobHoCTH. Ha
HMCTOM Tpary je u yTBpheHH MoJilaTak ia HU y jeZJHOM o/ yKyTHo 50 nperJie-
JlaHUX Jocujea wWITuheHWKa HUje eBUJEHTUPAHO Bpahawe MOCJ0BHE CIO-
COBGHOCTH 0COOH KO0jOj je MOCJI0OBHA CIOCOOHOCT 0/ly3€eTa UJIM OTPAHUYEeHa,
aJIv HY 3aMjeHa 0/1y3eTe C OrpaHUYeHOM MOCJI0BHOM crioco6Hourhy. OBakBo
cTtame ynyhyje Ha 3ak/bydak Jla OpraH cTapaTes/bCTBa, Oyayhu Ja nmpema
3aKOHY CTapaTeJsb, y3 0Jl06pee opraHa cTapaTe/bCTBa, UMa MOTyhHOCT
MOKpeTaka CY/ICKOT IOCTYIKa 3a Bpahawe nocoBHe crioco6HOCTH 1iTHhe-
HUKY, IOCJIOBE CTapaTe/bCTBA Y IUjesy OCTBapUBakba CBPXe CTapaTeJbCTBa,
Jivjevyere U ocrnocob/baBamwe LITHNeHWKa 3a caMocTaJlaH )KUBOT U paj, He
BpPILIM Y CKJIAJy ca 3aKOHOM. HaBejieHO je 1o aTHO NOTBPAXJIA U aHAJIU3A
cajJip:Kaja oarosapajyhux u3Bjeiitaja Koje crapaTes/by jeJJHOM TOAUIIHE
MOo/{HOCEe OpraHy CTapaTe/bCTBA, Oy yhu Aa cy M3BjelITaju U3 TOAUHE Y
roZIMHY TOTOBO UJIEHTUYHH, 6€3 KOHKPETHUX Ha3HaKa 0 MOAYy3eTUM Mje-
pama y no6oJsbliamy 3/jpaBsba LITHNEHWKA U HbeTOBOT 0CMOCO6/haBamba 3a
CaMoCTaJIaH KHUBOT. TaKBUM MOCTyNalkbeM N10Ka3yje ce, 3a1paBo, 1a HU caM
OpraH cTapaTe/bCTBA, KOMe CTapaTeJsb MOJJHOCU HU3BjelITaj 0 CBOM pajly U
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CcTapawy 0 IITHNEHUKY, He 1T0/[y3MMa CBe 3aKOHOM IPOIUCAHE Mjepe Jia ce
CBpXa CTapaTe/bCTBAa OCTBAPHU Ha Haj60/bU MOryNHW HAYMH U Y UHTEPECY
mTrheHuKa, Kao mTo, HIp. Bpahawe MOCJI0BHE CIIOCOOHOCTH I TUNEHUKY
TO HEeCIOpHoO jecTe. CTOra ce YWHH /ia je y MPaKCH OpraHa cTapaTe/bCTBA 3a
cBe mTHheHuKe, 6€3 063Mpa Zia JIK UM je 0Zly3eTa UJIM OrpaHUYeHa 0CJI0BHA
CIOCOGHOCT, K/bYUHH 00JIMK 3alITUTE CTaBJbakbe 0/l CTApaTe/bCTBO C GOKY-
COM Ha GpUTY 0 ’bUXO0BOj UMOBHHH Y CKJIA/ly Ca 3aKOHOM IIPU YeMY CTapake
0 JINYHOCTH U NpaBUMa I THheHUKa /10J1a3U y JIPYTH TJIaH.

CJIMYHO CTame je U C NOIITOBakbeM JbYACKOT IOCTOjaHCTBA WITHheHHKa
6yayhu f1a je mpeMa 3aKOHY cTapaTeJb, yMjeCTO MOIITOBAKhA MUILI/bEHA U
npedepeHija LITUNEHUKA, AYKAH ,[IHjeHUTH" IheT0BO MUIIJbEE, YKOJTUKO
je mTUheHUK crnocobaH CXBAaTUTH 0 YEMY Ce PaIu.

JenHOM pujedjy cTaB/bareM IO/, CTAPATE/bCTBO, 0JTHOCHO IPUMjeHOM CTapa-
TeJbCKe 3alITUTE Y IPAKCH OpraHa cTapaTe/bCTBa, Ioce6HO 0cobe KojuMma je
0/1y3€eTa MOCJ0BHA CIIOCOOHOCT y MOTIYHOCTU ry6e cCaMOCTaJIHOCT, hbUXOBE
v3jaBe BOJbe HEMAjy NPAaBHU YUYUHAK, OHe NOCTAjy HeBU/IJbUBE, 3aCTYIA UX
craparesb (MukoBuh, 2020-a: 345). C apyre cTpaHe, oco6aMa Cc OrpaHUYEHOM
MOCJIOBHOM CIIOCOGHOIINY 4Hju cTapaTesb CXOHO 3aKOHY UMa JIY>KHOCTH U
npaBa cTaparTesba 0cobe Koja je HaBpuiuJa 14 roJiMHa, opraH CTapaTe/bCTBa,
Ka/ia je To NOTPe6HO, MOXKe OJIpeIUTH MOCJIOBE KOje 0Be 0c06e MOTy Mo/J1y-
3UMaTH CaMOCTAJIHO, aJIK UCTO TAKO CBOjOM O/IJTYKOM CITPUjeYUTH 3aKOHCKY
MOryhHOCT U3jaBa BoJbe Koje ce Tuuy JuyHux ctBapu (Mikovi¢, 2020-b: 106).

Ha oBaj HauuH, ©3MeDhy ocTaJsior, Ha/iJ1e?KHO 3aKOHO/IaBCTBO y 06J1aCTH CTa-
paTe/bCKe 3alITUTE OPraHy cTapaTe/bCTBa Jlaje HeorpaHU4eHy Moh, y3
CTBapake NPoCcTOopa 3a MOTYRHOCT pa3IMUUTUX MaHUTYJIAIUja U 3JI0YTIO-
Tpe6a, Te MOBPeJY JbYJCKOT JOCTOjaHCTBA IITHheHUKa. Tako, HITP. KOJ| HOP-
MHpamba Jla OpraH CTapaTe/bCTBA MITHNEHUKY C OTpaHUYEHOM MOCJIOBHOM
crioco6Homhy CBOjoM OJIJTyKOM ,Ka/ia je TO MOTPe6HO" MOXKe CIPUjedYUuTH
M3jaBy BOJbe KOja Ce THYe JIMYHUX CTakba 3aKOH He MPOIHUCYje: Koje Cy TO
CUTYyalMje Ha KOju BpEMEHCKHU MepUO/, Ce IOHECEeHA 0/JyKa U3puye, Moryh-
HOCT >KaJi6e Ha JJOHECEHY OJI/IYKY. Y UCTOM KOHTEKCTY, aHaIM3a FOAUIIbUX
M3BjelliTaja Koje cTapaTes/bH MOJHOCE OPraHy CTapaTe/bCTBA, MoKa3aJa je
Jla ce HU Y jeZTHOM O/ ’bX He HaJla3U MoJaTaK O JOHOIIEhY 0JJ1yKe KOjoM
je opraH cTapaTe/bCTBa HEKOM O/ ITUNeHHKa C OTpaHUYEHOM ITOCJTOBHOM
criocoGHoIhy cripujedro U3jaBy BoJbe Koja Ce THYe JIMYHUX CTBApH, IITO
ynyhyje Ha cTambe Jia TaKBUX OJIIYKa HUje HU OUJIO UJIH, YKOJIUKO jecTe,
Jla OHe HUCY eBUJIeHTHpaHe y U3BjellTajuMa cTapaTresba. CTora, yKoJaMuKo
noheMo oz mpeTHoCTaBKe /ja Cy U3BjeLITaju CTapaTes/ba y BE3U C HEJOHO-
LIemheM HaBeJeHUX O/IJ1IyKa TA4HU, OH/Ja TO peiCTaBJ/ba jeJJaH Ol pUjeTKUX
npuMjepa, 0JHOCHO OBUM UCTPAXKUBaheM JIOOUjeH MojaTaK /a ce y MpaKcu
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opraHa cTapaTeJs/bCTBa MOUITY]y JbYACKO I0OCTOjaHCTBO, IpaBa U Haj60/bH
WHTepecHu WTHheHUKa.

C npyre cTpaHe, 6yayhu aa je aHaau3oM 50 npersieJaHuX ocujea yTBphHeHO
nace 50 % mruhenuka uau 25 o yKynHor 6poja sux 50, Has1a3u y UHCTH-
TYLLJMOHAJIHOM CMjeLITajy, 0/, KOjUX NojeJUHH Bullle o 20 rogrHa c TOTOBO
u3BjecHOM MoryhHowhy fia y MFHCTUTYLMjaMa OCTaHy /10 Kpaja *KUBOTa,
TAaKBO CTamwe MoXe ynyhuBaTu Ha ofpeheHy 0 rOBOPHOCT HE CAaMO HbUXO-
BUX CTapaTe/ba HETO U opraHa crapaTe/bcTBa. OBO U3 pasJora LITO OpraH
CcTapaTe/bCTBa HUje Y CBAKOM I0jeIMHAYHOM CJ1y4ajy NOAY3HUMao CBe Heo-
NXO0JHEe Mjepe Kako O, Makap Ko/ jejHor 6poja mTuheHuKa, CBpxa cTapa-
TeJbCTBa 6UJIa OCTBapeHa Ha Hajoosbu Moryhu HauuH. CTora, BehuHa nokasa-
TeJba I00MjeHUX OBUM HUCTpakMBakeM ynyhyje Ha 3ak/byyak Jia ce mpakca
opraHa CTpaTeJ/bCTBa, aJli U CY/Ja, PasJjrKyje o MOryNHOCTH HOPMHUPAHUX
y 3aKOHOZ,aBCTBY U3 0Be 06J1acTU. To ce moce6HO 0iHOCH Ha IpedepUpame
0/ly3MMakba [I0CJI0BHE CIOCOOHOCTH, aJlu U Y PAaKCH Ha KoJ, BehrHe cJy-
YajeBa MPUCYTHO HEOCTBApUBamKe CBPXE CTapaTe/bCTBA, Koje je mpaheHo
HeZl0BOJbHOM MHJMBU/lyaJIM3aliujoM U pasBUjamkeM ciocobHocTH wtrhe-
HUKA, Ka0 U HeNOUITOBAaWkeM HBbUXOBOTI JbYJACKOr JocTojaHCcTBa. HaBeseHo
THM IpHje WITO je npeMa oApesdaMa aKTyeJHOT 3aKoHoAaBcTBa y PbuX
cTapaTe/bCTBO Ha/i 0ocob6aMa KojrMa je oly3eTa UJIM OrpaHUYeHa [10CJI0BHA
CNOCOGHOCT KJbYUYHH 00JIMK HbHX0BE 3alTHUTE, ¥ IOpeJ YukbeHHuLe Jia je BuX
yHa3a/ BUllle o/ jefiHe AelieHUje paTudukosasa [P/,
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GUARDIANSHIP OF PERSONS WITH DISABILITIES COMPLETELY OR
PARTIALLY DEPRIVED OF BUSINESS CAPACITY AND RESPECT FOR HUMAN
DIGNITY IN THE PRACTICE OF GUARDIANSHIP BODIES: EXAMPLES OF
GUARDIANSHIP PRACTICE OF THE CANTONAL SOCIAL WELFARE CENTER IN
SARAJEVO

Summary

Although Bosnia and Herzegovina ratified the UN Convention on the Rights
of Persons with Disabilities in 2009, the so-called traditional approach to
the protection of certain groups of persons with disabilities is still applied in
B&H. The principal feature of this approach is the deprivation or limitation of
business capacity of persons with disabilities and the application of guardianship
institutes. Such treatment is inevitably accompanied by various consequences
which are embodied in the violation of human dignity of persons with disabilities
and directly reflected on their social, family and personal status. In this context,
the paper analyzes the relevant legal provisions in the field of guardianship and
presents the results of a conducted research on relevant documentation of the
Cantonal Social Welfare Center in Sarajevo. Using the random sampling method,
the author analyzes relevant documentation (contained in 50 case files) related
to adults under guardianship protection.

While the legislation provides some space for individualization and development
of the protégés’ ability to independently decide on their rights, needs and
interests, the practice of guardianship authorities shows quite a different
reality.The obtained research results demonstrate a significant discrepancy
between the envisaged legal provision on the guardianship protection of persons
with disabilities who are completely or partially deprived of business capacity
and their practical application. The current B&H legislation in the field of
guardianship does not contain a single provision on the purpose of guardianship
over persons with disabilities: the protection of their human rights and dignity.
All these factors contribute to the violation of their human rights and dignity,
which is in contravention with both constitutional and international human
rights guarantees.

Keywords: legislation, persons with disabilities, completely or partially deprived
of business capacity, guardianship, human dignity, social welfare center, practice.

258



/Jp Muauya Byukoeuh,’ UDK: 347.23:338.483.11
Jloyenm,

IIpasHu pakyamem, YHusepaumem y Huwiy,

Peny6auka Cp6uja

OIrPAHHUYERHA IIPABA CBOJHHE HA IIPUPO/IHUM
PECYPCHMA?

Ancmpaxm: [lo/,onpugpedHo 3embuuime, Wyme U WyMCKO 3eM/abUULmMe,
80de, pydHo 6/1a20, 6U/LHU U HCUBOMUHCKU C8eM, hpedcmasssajy dapose
npupode Koje yogek kopucmu u hpucsaja od ceoe nocmauka. Ilo [lony
JIoKy, ynazareem soydckoe pada y oge npupodHe dapose cmaeopeHu cy
npedyc.108u 3a nojagy npasa npusamte ceojute. To cy des08u naaveme
Koju Mo2y npedcmas/eamu o6jekme cmeapHuUx npasd, u Mozy ce Haa-
3umu y pexcumy NpugamHe U/u jagHe C80jUHE, d MOJCe ce 2080pUmu u
0 onwmeM u noce6HUM cmeapHonpasHum ypeheruma. Hajuewhe yno-
mpe6/basaHu 3ajeJHUYKU MEPMUH 3d FHUX080 UMEHOBAME je MepMUH
,NPUPOOHU pecypcu’”, aau ce mMoxce HaUhU U Ha dpy2e mepMuHe, Kao wmo
cy ,npupodHa 6saaza” u ,npupodHa dobpa”. OpeaHuzoeaHo dpyumeo,
sazajyhu ceoje unmepece, 00Mepasa u pagHoOMex*cy Npu8amHo2 U jagHoe,
CYKOO./beHUX HAO 08UM CMEApUMA. Y npasgHum cucmemumda ca passuje-
HOM 2pahaHCcKonpasHomM mpaduyujoMm, Npoxcemom dyxom AubepasHoz
uHdusudyaauzma, ceemocm npusamHe c8ojuHe, Kao bedema zawmume
JAUYHe c10600e U pa3soja AUMHOCMU, y CYKOoOBy je ca dpy2um onuwmuM u
jasHum unmepecuma dpywmea. M3 moz cykoba pe3yamupajy u ozpa-
HUYera npasa npusamue c8ojuHe Ha NPUPOOHUM pecypcuma, Kojuma
ce 6asUMO Yy 080M UCMPANHCUBAHY.

KyuHe peuu: npupodHu pecypcu, oepaHuyersa npasd ceojuHe, 3auimu-
ma npupodHux dobapa.

1.YBoA

[IpuposHU pecypcy Cy HEONXOAHHU 3a ONCTaHaK jeJHOT ApywTBa. OHU ra
CTBapajy " 0o, lbera Cy CTBapaHH, aJIM aKo APYIITBO He yIIpaB/ba pa3yMHO

!milica@prafak.ni.ac.rs

2Pap je pe3yJiTAaT UCTPAXKUBakha Y OKBUPY aHTaXKOBaka 10 YroBOpy O peasu3aluju
1 QUHAHCHUpaky HayYHOUCTpakuBadkor pajga HAUO y 2023. roauHu, eBUAEHIIUOHU 6POj
451-03-47/2023-01.
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Y JI0CTOjaHCTBEHO NPUPOJHUM pecypcuMa, Beh ux HeoJTOBOPHO eKCILJIO-
aTulle, Jerpajypa M YHUIITABa, OHU Ce 0Jf CTBOPUTE/bA U 3aLITHUTHUKA
JOBEeKa U JbyJCKUX 3ajeJHULA IPETBapajy Y lbUX0Be YHULITUTebE. HbrxoBa
HEONXO0JHOCT UCKa3yje ce y TOMe LITO Cy U3BOp CHare U MHCIUpanuje 3a
NpUBpeSy U HayKy, aJli Cy U UHCIMpaliyja ¥ NOAPLIKA JIENOTH, 1YXOBHOM
CTBapaJlaliTBy, PU3UUYKOM 3/paBJby U AyIlIeBHOM MUDY. MaKo keHH eJe-
MEeHTH UMajy ABOCTPYKY NpaBHY NPUPOAY, Ha K0joj cy usrpabenu u ogp-
»KaBajy ce YUTaBHU NIPaBHU CUCTEMH, )KUBOTHA CpeJiUHA 0/16Hja, HeKaAa
Y Ha BpJIo 6pyTaJsiaH Ha4yUH, /la ce MIOBUHYje HaMeTamy yjore o6jekTa U
IPOCTOr OKpy>Keka. CBECHH, U CYOUYeHH Ca OBUM, JbYyAU — UJI€jHU TBOPLHU
NpPaBHOT NOPEeTKa U peryucaHux ¢opmu npuBohewa NpupoJHUX pecypca
CBpCH, HACTOje /ia Ce MPUJIAro/ie peaJHOCTH. BpojHu cy mponucH, Ha HaLU-
OHAJIHOM, perMoHa/JTHOM U Meh)yHapo/JHOM IJIaHY, KOjU eTa/bHO PETYIUIIY
kopuiihemwe, ouyBame U yHanpehemwe NpupoJgHUX Ao6apa U pa3auiuTe
TeXHUKe U MeTOo/ie 32 OCTBapuBake THUX IiM/beBa. Y 0BOM pajly yKa3yjeMo
Ha MojeJMHE aclleKTe CyKo6a MPUBaTHE CBOjUHE U IPUBATHOT MHTepeca Ha
je/lHOj CTpaHHU, ¥ ONLITEr MHTepeca Ha Ipyroj CTPaHU, KOjU Ce 0JUrpaBa OKO
HojeAMHUX NIPUPOAHUX Aobapa.

2. /iBoCcTpyKa nmpaBHa NpUpoJa NPUPOAHHUX pecypca

[losnazehu of aHTpPONOLLEHTPUYHOT CXBaTakha LU/bEBA, YJIOTe U 3Ha4aja eKo-
JIOIIKOT mpaBa (mpaBa 3aliTUTE }XUBOTHE CpPe/IUHE) y IPABHOM IOPETKY U
APYLITBEHOM CI/ICTeMyjeﬂHe 3EMJbE, 3aKOH 0 3alITUTH >KUBOTHE CpeAI/IHe3
y 4laHy TpeheM, Koju caZipK1 3Haueha U3pa3a ynoTpe6/beHUX Y beTOBOM
TEeKCTY, eGUHHULIE )KUBOTHY CPeIMHY Kao CKYI NPUPOJHUX U CTBOPEHUX
BpeHOCTH YHjH KOMIIJIEKCHU MehyCOOHH 0JHOCH YK HE OKPYKekbe, 0JHOCHO
IPOCTOP U YCJIOBe 3 )KUBOT. Kao 1To ce BUuu U3 ofpeherma lbeHor 1nojMa, To
OKpYy’Keke HUje CBeJIeHO Ha HelloCpe/JHO CyceICTBO CBAKOT BJIACHMKa, Beh ce
pajy 0 YUTaBOM CKYNy IPUPOSHUX U KYJTYPHUX lo6apa Koja YMHe eKOCH-
CTeM U IPUPOJHY U KYJITYypHY chepy y UMjUM OKBHPHUMa Ce OCTBapyje YNTaB
HU3 [IpoIieca KOju leTEPMUHUILY »KUBOT U pa3B0j YOBEYAHCTBA. Y TOM KOM-
[IJIEKCHOM JIeTepMUHHUCAaHOM CBETY CBAKU YJIaH MMa CBOjY yJIOT'Y, 1a IIJIAHETY
YYHUHU UM 3eJIeHUjOM, UJIU CUBJbOM U 3araheHujoM. Ma KOJIMKO TO 3By4aJio
HepalMoOHaJIHO Ca CTAHOBULITA TUIIMYHOT CBELITEHHWKa CTBAPHOT NIpaBa U
CTBApPHOIIPAaBHOT BpeJHOBaka CTBAPH U JbYICKUX HOTEHL[I/IjaJIa, U Te CTBapu
KOje Cy 06jeKT CTBAapHHUX IIpaBa Cy eJIEMEeHTH KUBOTHE cpeJiuHe. Mako HUKO
TaJa HYUje pasMUIL/bA0 Yy TOM IpaBLy, caja JaJleKuX lie3JeceTUx roJuHa

3Y,1. 3. 3aKoHa 0 3aLITUTH XXUBOTHe cpeaune, Ca.eaacHuk PC, 135/2004, 36/2009 - ap.
3akoH, 72/2009 - gp. 3akoH, 43/2011 - ognyka YC, 14/2016, 76/2018,95/2018 - ap. 3aKkoH
1 95/2018 - ap. 3aKOH.
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JlBaJleceTOr BeKa, KOBaHMLA JHcU80mHa cpeduHa Tpebasio je Aa obyxBaTH
JleJIoBe MPUPO/iEe Ha KOje YOBEK NOT'YOHO Jies1yje CBOjUM MOXJIETHUM NPOjeK-
THMa, a [1a Ce MCTOBPEMEHO N30 €erHe M0jeJHOCTAaB/beHO NOMCTOBeNNBabe ca
pOMaHTHYapCKU cxBaheHOM MPUPO/JIOM, Koja je dyemthe npegMeT AUBJ/bEA
Y Y>KMBaka, Hero o6jekaT 3a6pMHY TOCTH 360T IpeKOMepHe U HeO,rOBOPHe
ekcroaTtanuje (Moliner - Dubost, 2015: 35). Tako cMo f06U/IM TEPMHUH KOjU
3Ha4yM U CBe U HULITA oApeheHo, jep je BUIlle HEr0 HATOPHO MOKYIIaBaTH
AeduHHCaTH HELITO IITO CTBApa, O/p>KaBa YOBEKa Y )KUBOTY U YHULITaBa
ra, aJiv je MCTOBPEMEHO O/1 hera CTBApaHo, 0/Ip>KaBaHO U YHUIITaBaHO. Tako
6apem kaxe llITokxosMcKa fekaapanuja: ,YoBekK je HCTOBPEMHO KpeaTop
Y KpeaTypa KHUBOTHe Cpe/iuHe (CBOT OKpyKemwa).”t MehyTum, pagHa (ome-
paTuBHA) AePUHHUIM]A )KUBOTHE CpeJIUHE je HeonxoAHA. MorJio 6u ce pehu
Jla cy ce TeopeTHYaTH CJI0XKUJIM Ja je HeMoryhe flepuHUCATH *KUBOTHY Cpe-
JIUHY, aJI4 [ia je 3aT0 ynyTHO 6apeM je onucaTtu (Moliner - Dubost, 2015: 36).
OnucHO npeAcTaB/bEHY, )KUBOTHY CPEIMHY BUJUMO Ka0 YKYIHOCT IPUPOJ-
HUX M aHTPOIOTeHUX esieMeHaTa. [[pupo/iHYU eJleMeHTH Cy J1eJI0OBU IPUPO/E.
To cy Ba3ayx, Bojja, 3eMsbulITe, psiopa U payHa U Apyra npupojHa obpa.
AHTpOINOreHu ejleMeHTH Cy OHa Jl06pa Koja je CTBOPHO YOBEK — KYJTYypHa
1 apxeoJioliika 6amTuHa (Moliner - Dubost, 2015: 36). ¥ onucHoj neduHu-
IIUjU XKUBOTHE CpeJiMHe BUJUMO Habpajame NPUPOAHUX AobGapa Koja cy
y nIpeAMeTy Haller UCTpakuBama. [lpuposHa fo6pa — Mo/bONPUBPESHO
3eMJbUILTE, IIYMe U IYMCKO 3eMJ/bUILTE, MUHEPAJIHE CHPOBHHE, BOJIa, OUJbKe
Y )KMBOTHIbE, CBE CY TO NPUIIAJHUIIM IPUPOJIE U eJIeMEHTH )KUBOTHE Cpe-
AuHe. UcTOBpeMeHO, OHe Cy U IOTEHLMja/IHe CTBApPHU y CMHUCJy rpahaHckor
npaga. /la 64 Jieo npupoe 6uo cTBap y rpahaHckoM npaBy, Tpeba aa noj-
Jiexke JbY/ICKOj anpexeH3H1jH, [1a IOCTOju MOTYRHOCT /ja YOBEK Ha HbeMY YCIIO-
cTaBu QU3MUKY BJIAJaBHHY, a IOTOM U /ja jeflaH IPaBHU CUCTEM KOMe Taj
YOBEK NpHUIa/ia Jlaje O0BOM MOTYhHOCT /ja Ha IPUPOAHOM A06PY YCIIOCTaBU
Y IpaBHHU - BJIaCHUYKH cyBepeHUTeT (Gavella, 2007: 64-72). Ako cy Ta ABa
yCJI0Ba UCNTYH€HA, MOXKe Ce yCIIOCTaBUTH, Hajipe IPaBo CBOjUHE, TPOTOTHI
ancoJsiyTHor rpahaHckor cy6jeKTUBHOT ITpaBa, a IOTOM U CBa Jipyra npasa
KOja 3a 06jeKT, ToCpeHO UM HellocpeJHO, UMajy CTBap.

PexxuMu CBOjUHE HA MPUPOJAHUM J06pHUMa MOTY OUTH PA3JIUUUTH — NPU-
BaTHa, APyLITBEHA, p>KaBHa UJIUM MelIOBUTH 06JIMK cBOjuHe. Hajuenrhe
CBU OBU pEXKHUMHU Irocrojlapema CTBapuMa KOersucTUpajy yHyTap AaTor
NpaBHOT cucTeMa. JlebaTe 0 TOMe KOjH je HajUCIJIaTUBUjU, HAajpalMOHAaJI-
HUjU U 33 CBE HAjIpUXBAT/bUBHUjU MOJeJ1 yIIpaB/baka IPUPOJHUM pecyp-
cuMa He jewaBajy. Kajja je pey o npuBaTHOj CBOjUHM, HEMA JUJIeMe /1A je

*Tlpeam6yaa, cT. 1. The Stockholm Declaration of 1972. lloceheno 11.08.2023. https://
wedocs.unep.org/bitstream/handle/20.500.11822/29567/ELGP1StockD.pdf.
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OHa 3a BJIACHMKA HAjUCIJIATUBUjU U HAjII0XKEJ/bHUjU TOCIOLAPCKU METO/,
IlITo ce Tu4e npuBpeJie, 0BAj METO/, je May ca JiBe OLITPHLE, 360T Tora MmTo
Jipyra CTpaHa Yy eKOHOMCKO — eKOJIOIIKOM CIIOPY, >KUBOTHA CpeJluHa, YBEK
y3BpaTHU Ha Aerpajalujy Kojy TPIHU U WITETY KoOja joj ce HAHOCH Hemnorpe-
IIMBUM MeXaHU3MOM IPUBaTHe CBOjUHE U IPUBAaTHUX UHTepeca. 360r Tora
Cy poJi0Ha4YeJIHMIIY IpaBa 3aliTUTe )KUBOTHE CPpeiIMHe CMaTpaJiu Jja HopMe
OBe HOBe, XMOPU/IHe I'PaHe IIpaBa Mopajy OUTH HeyMoJbuBe. OBy MHTEHLUjY
Tpeba HajpeyUTHje Ja UCKAXKy Hadesia IpaBa 3alUTUTE )KUBOTHE CpeJluHe
(Holder, Lee, 2007:49). To cy HaueJio 0APKUBOT pa3Boja, HayeJs10 NPeBEHIIH]e
Y IpeJlOCTPOKHOCTH, HaveJ1o ,3arahuBad nsiaha”, Haues10 UHTErpasIHOCTH,
HayeJI0 0YyBaka NPUPOJHUX BPeJHOCTH, Hayeslo 04rOBOPHOCTHU 3arahu-
Baya U HEeroBOT MPABHOT CJie[I0eHHKA, HayeJs0 ,,KOPUCHUK siaha”, Hayesio
CyICU/IMjapHe OATOBOPHOCTH, Ha4yeJsI0 IpUMeHe MO/ CTHULAjHUX Mepa, HadeJs10
nHbopMHUCcamwa U ydyelnha jaBHOCTH U HauyeJsio 3alUTUTE paBa Ha 3/paBy
)KMBOTHY CpPeIMHY U IpaBa Ha IPHUCTYII IpaBocybhy.

Hauesio op>kuBOT pa3Boja o/jpaxkaBa aHTPOINOLEHTPUYHY KOHIIENI[HU)Y eKO-
JIOLIKOT ITPaBa, y K0joj je Npupo/a Kao BpeJHOCT 10 Ce6U y IpyroM IJIaHy,
Y OHO MpeJicTaB/ba UMIEPATUB [l Ce y YKUBaky U HCKOpULINaBawky NpU-
PO HUX BPeJHOCTH MOpA OCTABUTH MOTEHIMjaJl 32 Kopulihewe U pa3Boj
6yayhux renepanuja. Tako ce o 3aKoHy 0 3aIlITHUTH KUBOTHE CpPEJUHE
Peny6Jinke Cp6uje o p>KUBH Pa3Boj AePpUHUIIIE KA0 YyCKIaheHU CUCTeM Tex-
HUYKO-TEXHOJIOIKHUX, EKOHOMCKHUX U JIPYLUTBEHUX aKTUBHOCTH Y YKYTTHOM
pa3Bojy, y KOjeM ce Ha NPUHIIUIIMMa EKOHOMUYHOCTH U pa3yMHOCTH KOpPHU-
CTe NpUpPO/IHE U CTBOpEHe BpeJHOCTHU Penybsinke Cpbuje, ca [u/beM Jia ce
yHalpeJu U cauyBa KBaJIUTET XXMBOTHE Cpe/iuHe 3a cajallbe U 6yayhe
re’Hepaluje v noTBphyje ce J1a ce oAP>KUBU Pa3BOj OCTBAPYje AOHOIIEHEM
U cnpoBobewmeM o/i1yKa KojuMa ce 06e36ehyje yckaaheHocT nHTepeca
3alITUTE )KMBOTHE CPEJIUHE U HHTEepeca eKOHOMCKOT pa3Boja’. Y GyHKIUju
OZIp>KUBOT pa3Boja, a TUMe U O4yBakba }KMBOTHE CpeJiIMHe, HaJla3e ce CBa
ocTaJia mo6pojaHa HaveJia, a Mehy BbHMa Cy HajBaXKHHUja HAveJI0 IpeBeHIHje
Y IPeIOCTPOKHOCTH, HaueJsi0 ,3arahuBay nsiaha” u Havyesio vHOpMHUCaba
v yderrha jaHocTu. Hadesio npeBeHLIMje U TPeOCTPOKHOCTH IPOU3UIA3U
Y3 CBECTHU 0 HEMOBPATHOCTH Jlerpajialiija y3pOKOBaHUX )KUBOTHO] CPeJUHH,
Y JIeTMMUYHO] UJIX IOTIYHOj HEMOTYNHOCTH NMONpaBJ/batha LITETA HAHETUX
>)KMBOTHOj cpearHU. Havesio 3arahuBay nuiaha je o ce6u HajpeyuTHje o,
CBUX U jaCHO yKa3syje Ha HajJIOTUYHHUje pellerwe. YK/byUYUuBakbe jaBHOCTHU
Kao aKTUBHOT YMHUOIA ¥ YCBajalby U NPUMEHHU €KOJIOLIKUX MOJUTHKA je
He3aMeHJbUB CaCcTOjaK OJIPXKUBOT pa3Boja, KOjU UCKa3yje OHY MOMEHYTY

SYs1. 9. 3aKoHa 0 3alUTHUTH }KUBOTHE cpeanHe, Ca.zaacHuk PC, 135/2004, 36/2009 - ap.
3akoH, 72/2009 - gp. 3akoH, 43/2011 - ognyka YC, 14/2016, 76/2018,95/2018 - ap. 3aKkoH
1 95/2018 - ap. 3aKOH.
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NPUPOJHY JIOTUYHOCT, /1a je YOBEK UCTOBPEMEHO CTBOPUTEJb MIPUPOJE U
CTBOpEH o/ ke. Ta y3ajaMHOCT, y 3aBUCHOCTH, y MehycoOHOM yrpoKaBamy
U mKohemwy, 3axTeBa ydelrhe CBUX MPUNAAHUKA jeIHE 3ajeJHUILIE ¥ TOHO-
LIewy 0Jl/IyKa Koje ce TUUY )KMBOTHe CpeJiuHe.

OunrsiejHO je MOPEKJIO M PA3JIOT ABOCTPYKe paBHe NPUPOJE NPUPOJHUX
Zo6apa. OHU Ccy eJleMeHTH )KUBOTHe cpeJiuHe U Moryhu 06jeKTy rpahaHCcKUx
Ccy6jeKTUBHOX IIpaBa M HAIIETOCT je HeM36€eKHa, IITO J0JATHO KOMIIJIIUKYje
NpaBHU )KUBOT, IOpe/; mocTojehe HANETOCTH U CyK06a pa3IMuyuTHUX rpabhan-
CKHUX Cy6jeKTUBHHUX IpaBa U MHTepeca noBooM ctBapH (Hinteregger, 2008:
435-459). To 3HaYM 10JaTHU TepeT OrpaHUYEHA IIPaBa CBOjHUHE.

Jla 6ucMO MoCTaBUJIM MPEIBUAMBE TPAHUIIE OBOM UCTPAXKHUBAKY, YyCMe-
puheMo ce Ha NpaBHY CyA0UHY MOJbONMPUBPENHOT 3eMJbUIITA U IIIyMa U
IIyMCKOT 3eMJbHUIITA, KOja 110 HaMa HajboJbe UIYCTPYyje IOMeHy Ty Halle-
TOCT Y NOTEHIIMjaJIHU CyKOO jaBHOT U OILITEr MHTEpeca Ha jeIHOj CTPaHHy,
Y IpUBATHOT HHTepeca Ha Apyroj ctpanu (Vizner, 1980: 45-54).

3. OrpaHu4Yema NpPaBa CBOjUHE HA MO/bONPUBPESHOM 3€M/bULITY

[To/bonpyBpefHO 3eMJbMILTE je 0 HENPOLeH/bUBOT 3Ha4aja 3a ONCTaHaK
¥ eKOHOMCKH Pa3Boj JbyACKOT ApyiTBa. OHO je jeAHa 0 MPBUX TBOPEBUHA
JbYACKOT pajia Ha KOjoj je 3aCHOBaHa pMBaTHA CBOjUHA, HAjlIpe y KOJIeK-
THBHOM a IOTOM M Y UHAWBUYaJTHOM 006JMKY. BekoBHMMa je mpeMeT eKc-
nJioaTalyje ¥ MCLPIJ/bHBama, 300T Yera My ce cMambyje BpeJHOCT U onajia
My eKOHOMCKa QyHKIHja. [IpeekcnioaTUCAaHOCT 3eMJ/bULITA IOBE3aHa je ca
NpUMEHOM TeXHHMKa M CyNICTAaHLU KojuMa ce 3arabhyje »KMBOTHaA CpeJMHa.
[lo/onprBpeiHA Ae/1aTHOCT je jefaH 0J, K/byYHUX YMHUJIALa 3arabema
>)KMBOTHe cpe/iiHe. Y Ha HallMOHAJIHOM, U Ha eBPOIICKOM, 0JJHOCHO pervo-
HaJIHOM, U Ha Meh)yHapoHOM IJIaHY, YCBajajy ce U CIIPOBOJe NOJUTUKE U
Mepe 3a ekoJiorusanujy nosbonpuspe/ie. [lorpe6Ho je cauyBaTH )KUBOTHY
CpeZivMHy, OZp>KaTHU BpeJHOCT N0/bONPUBPELHOr 3eM/BUIITA U CIPEYUTH
HEroBy JlerpaZialyjy, aju He U3ry6GUTH eKOHOMCKe JJ06pO6GHUTH 0/ M0JbO-
NpUBPAHOT 3eMJ/bHLITA. TO je BeoMa Texak 3a/1aTakK, 360r yera ce cyoyaBaMo
ca BeJIMKUM 6pojeM mpomnurca Koje Tpeba NpOTyMauyuTH U NIPUMEHUTH Ha
€KOHOMHYAaH U CBPCUCXOJaH HauMH.

[To 3akoHY 0 MOJbONIPUBPEAHOM 3eMJ/bUIITY Peny6anke Cp6uje, mosbo-
NPUBPEHO 3eMJBUIILITE je 106pO o1 onuiTer MHTepeca 3a Peny6siuky Cp6ujy,
KOje Ce KOPHCTH 3a MOJbONPUBPE/IHY TPOU3BO/ Y U HE MOXKE Ce KOPUCTHUTHU
y ApyTe CBpPXe, OCHMM y CJy4ajeBHMa U M0/, YCJI0BUMA NpejBUheHnM 3aKo-
HOM®. 3aKOHOM je 3a6pabeHO UCMTYLITalbe U O/lJIarathe OMAaCHUX U INTETHUX

Y. 1, cT. 2 1 4. 15. 3aKoHa 0 MOJ/BOMPUBPEJHOM 3eMsbULITY Peny6anke Cpbuje, Ca.
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MaTepHuja Ha N0J/bONPUBPEHOM 3eMJbULITY U y KaHAJIMMa 3a 0/1BO/ibaBatbe
Y HaBO/IHbaBake€’, U Y TY CBPXY Ce JIOHOCH MocebHa Nporpam 3a UCIUTH-
Balbe MOJ/bONPUBPESHOT 3eMJbHIITA U BOJle 32 HaBoAwaBamwe®. Takohe ce
3abpamyje kopuiherme 6HOJIOMKY Hepa3TrpaauBe $GoJivje Ha MoJbOTPUBPE/I-
HoM 3eMsbuLITY’. [IpesBUDEHO je U pely3MMarbe NPOTHBEPO3UOHUX Mepa
(mpuBpeMeHa UM TpajHa 3abpaHa NpeopaBama JIMBaJa UM Nalllkbaka U
JIpyTUX NOBPLIMHA PaJid BbUXOBOT NIpeTBapamwa y OpaHHulie ca jeJHOro-
JUIIBUM yceBOM, yBoheme NJI00CMeHe, rajere BULIErOJUIIbUX 3aca/a,
u3rpajmwa crnequduyHuX rpaheBUHCKUX 06jekaTa, yTBphHUBame HauYuHa
o6paie No/bONPUBPELHOT 3€MJbUIITA, NI0/JU3akE U rajerbe N0/bO3alITUT-
HUX [l0jaceBa UM caberme BUIIErOUIIHLUX IPBEHACTHUX OUJ/baKa, 3abpaHa
Harnacama CTOKe Ha oJieheHo BpeMe WM orpaHUyYaBambe 6poja rpJia Koja ce
MOT'y NyLITaTH Ha oJipeheHe NOBpLIMHE, 3a6paHa ceye MyMa U LIYMCKHUX
3aca/ia U3Ha/ yrpoKeHUX napuesia u t4.)".

/la 6u ce ouyBaJia MPOAYKTUBHOCT NO/bOIPUBPEHOT 3€MJBHUIITA, Y3 UCTOBpE-
MeHO 06e36eheme lheroBe ekoJoliKe GyHKIUje, TOTPEOGHO je pe/JoBHO KOH-
TPOJIMCATH NJIOAHOCT NOJbONPUBPESHOTr 3€eMJ/bULITA U BPIIMTHU HAJ30p
HaJ, IPUMEHOM MHUHepaJIHOT Hy6prBa U MeCTULUAA Y TOJ/bONPUBPESH. Y
Peny6suiu Cp6uju oBo Tpeba a ce BpIIM HajMakhe CBaKe nete roguHe.
[loBehamy NpoAyKTUBHOCTHU U 60J/bEM BpIIEHY HErOBe €KOJIOMKe QyHK-
jMje JONPUHOCH Ce U Pa3JIMYUTUM IPOjeKTHMa 3a 1060/bIlIakbe KBaJIUTETA
06pauBOr NO/bONPUBPEAHOT 3eMJBUILTA, y KOje U3Mehy ocTasior cnajajy
Or/IMibaBakbe U OlleCKaBame 3eMJbUILTA, CMakbehe KUCeJOCTH U aIKaJIHO-
CTH 3eMJbUIITA U MeJIMOPATHUBHO hybOpere 3eMsbuiTa’?,

3akoHOM je npeaBruheHa o6aBe3Ha 06pa/ia MO/bONPUBPEJHOT 3€MJ/bHILTA Y
CKJIaJly ca 3aKOHOM M JIpyTMM NPONKMCHMa, ca NaXKkbOoM Jo6por foMahuHa
Y 110 IpaBUJIMMa KoJeKca JJo6pe No/bONpPUBpe/iHe NpaKce, a CaHKIUja 3a

2nacHuk PC,62/2006, 65/2008 - ap. 3akon, 41/2009, 112/2015,80/2017 1 95/2018 - p. 3aKoH.

’Y. 16, ct. 1. 3akoHa 0 no/bonpuBpeHOM 3eMsbullTy Peny6ivke Cp6uje, Ca. esnacHuk
PC,62/2006, 65/2008 - ap. 3akon, 41/2009,112/2015,80/2017 1 95/2018 - gp. 3aKOH.

841. 17, cT. 1. 3akoHa 0 mo/boNpUBpeHOM 3eMJbUIITY Peny6inke Cp6uje, Ca. 21acHUK
PC,62/2006,65/2008 - np. 3akoH, 41/2009, 112/2015,80/2017 1 95/2018 - ap. 3aKOH.

Y. 16, cT. 1. 3aK0Ha 0 MOJbOIPUBPELHOM 3eMbUINTY Peny6inke Cpbuje, Ca. 2/1aCHUK
PC,62/2006,65/2008 - np. 3akoH, 41/2009, 112/2015,80/2017 u 95/2018 - fp. 3aKO0H.

0. 18. 3akoHa 0 Mo/bONpPUBpPeAHOM 3eMbUIITY Peny6inke Cp6uje, Ca. 2aacHuk PC,
62/2006,65/2008 - n1p. 3akoH, 41/2009, 112/2015,80/2017 1 95/2018 - ap. 3aKOH.

1Yy, 21. 3akoHa 0 O/BONPUBPEJHOM 3eMJbUITYy Peny6suke Cpbuje, Ca. anacHuk PC,
62/2006, 65/2008 - ap. 3akoH, 41/2009,112/2015,80/2017 1 95/2018 - gp. 3aK0H.

12Y. 16, cT. 1. 3akoHa 0 MOJ/LONPUBPEHOM 3eMJbUIITY Peny6nke Cpbuje, Ca. 2aacHuk
PC, 62/2006, 65/2008 - ap. 3akon, 41/2009, 112/2015, 80/2017 1 95/2018 - ap. 3aKOH.
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HeobpabhuBame, 1a MaKap caMo U y je/JJHOM BereTalluOHOM [IepUO/LY je IPU-
HY/IHO U3/laBakb€e ¥ 3aKyI JIMIY 3aUHTEepPEeCOBAaHOM 3a beroBy 06paay’s.

[TopeJ, 0BUX, KOHCTAHTHHUX HOPMH, KOje Cy y HEIPEKUJHOM bJiewmy Ha/,
CBOjUHCKHUM OBJlallNemrMa BJaCHUKA [10JbONPUBPeHOT 3eMJ/bULITA, BJIAC-
HUIY Cy YBEK CyOYeHH ca MoryhHOCTHMa Jla ce HOBUM NPOjeKTUMa, MepaMa
Y IPONKMCHUMa Bplle J0ZaTHE KOHTPOJIe M OTpaHUYaBake BbUXOBOT TPaBHOT
CyBepeHUTeTa Ha/Jl OBUM JIparolieHuM JpyLITBEHUM pecypcruMma.

4. Orpal-mqel-ba nmpaBsa CBOjPIHe Ha IIyMdMad A IIYMCKOM 3€MJ/bUILITY

HenpekuzHo ce noHasJ/ba fa cy myMe nJyha nianete. To jecTe mbHUxoBa
HajBakHUja pyHK1Uja. [llyMe nunak uMajy joir Jo6pUX yJioray *KMBOTY jeiHe
Jby/iCcKe 3ajeaHulle. lllyMe mITUTe 3eMJbUILTE OJf epO3Hje, JONPUHOCE YPaB-
HOTeXXaBaky BOJAHUX OJJHOCA U ClIpevyaBamwy Oyjulla U BUCOKUX BOJIEHUX
TaJjaca, npouyriihaBamwy Boja npouehrBameM Kpo3 MYMCKO 3eMJ/bULITE
Y reHepaJiHO UMajy 6J1aroTBOPaH YTHLAj HA KJIUMY U MOJbONPUBPESHY
JenaTtHocT. [lopes moMeHyTe yJiore, a cy mJyha MjaHeTe, jep JonpUHOCe
npoyuinthaBamwy 3arabeHor Ba3ayxa U y6JakaBamwy edeKTa ,CTaKJIeHe
6alTe”, JONpUHOCE JIENOTH )XUBOTHOT OKPY>eka U THMe JIONpUHOCe
JbYICKOM 3/lpaBJby, @ oMoryhasajy npocTope 3a 0Mop, peKpealujy, eko-
JIOILIKH, JIOBHU U Ce0CKHU TypHusaM. To cy caMo HeKe 0/ 6POjHUX NIO3UTUBHUX
dyHKILMja IyMa, a Aasbe Habpajakbe je HeMoryhe, 360T Tora HITO Ce MOpe/,
noctojehux, koje cy npeko6pojHe 3a OBO UCTPAKUBAE, OTKPUBAjy YBEK
HoBe (Belaj, 2011:162-163).

[loTpebHO je cayyBaTHU U YHANpeJUTH 6J1arOTBOPHOCT NPUCYCTBA IIyMa
y ’KUBOTY JbYACKUX 3ajeAHULA. 3aTO 3aKOH o yMaMa Peny6suke Cpouje
ypebyje ouyBame, 3alUTUTY, IJIaHUPake, rajelbe U Kopulthemwe myma u
pacnoJiarakbe myMama 4 LyMCKUM 3eMJ/bULITEM Kao Jo6pUMa of, ONIITer
WHTepeca, Ha HAYMH U y 06UMY KOjUM Ce TPajHO oJip>KaBa W yaHIpebhyje
HUXO0Ba MPOXU3BO/IHA CIOCOOGHOCT, GUOJIONIKA PA3HOBPCHOCT, CIOCOGHOCT
00HaBJ/bakha U BUTAJHOCT U YHaNpehyje BbUX0OB MOTEHIUjas 3a Y6I1aXKaBakhe
KJIMMaTCKUX IPOMEHa, Kao U lbUX0Ba €EKOHOMCKa, EKOJIOLIKA U COLUjaIHa
dyHKIMja, 6e3 HAHOLIEHA ITETEe OKOJIHUM eKOCUCTeMUMa'*,

BsiacHULIM mIyMa Ccy AY>XHHU [1a CIPOBOJie Mepe 3alUTUTe 1yMa, Ja LITUTe
LIyMe Y IIYMCKa 3eMJbUIITA O Aerpajalyje U eposuje, a U3BPIIABajy IJ1a-

341, 59. 3aKoHa 0 MOJbOIPUBpPELHOM 3eMbuLITY Peny6inke Cp6uje, Ca. eaacHuk PC,
62/2006, 65/2008 - ap. 3akon, 41/2009, 112/2015,80/2017 1 95/2018 - ap. 3aKOH.

Y. 3. 3akoHa o mymama Peny6suke Cp6uje, Cs. esnacHuk PC,30/2010,93/2012,89/2015
1 95/2018 - ap. 3aKOH.
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HOBe ras/ioBama llyMaMa U Jja Ipely3uMajy CBe Apyre NponucaHe Mepe’s.
OBaj ¥ lbeMy CJIMYHU 3aKOHHU Y CBUM IIPaBHUM CHCTEMHUMaA caJip>Ke 6pojHe
HOpMeE KOjUMa Ce JeTa/bHO WU NPELU3HO peryJuile Bpliemhe CBOjUHCKUX
oBJjamrhewa Ha lIyMaMa M LIYMCKOM 3eMJbULITY, aJlU UCTO Kao y CJAy4ajy
N0J/bONPUBPESHOT 3eMJ/bUIITA, YBEK CYy OTBOpPeHe MOryRHOCTH HaMeTamwa
JI0laTHUX CBOjJUHCKUX OFpaHUYeba, KOjUMa ce BJACHUIM He MOTy CYyTpoT-
CTaBJbaTH y MepH Koja 61 oiroBapasia bUXOBUM UHTepecHMa, 360r Tora LITo
CYy Yy BbUXOBUM pyKaMa /leJIOBH IJiyha nyiaHeTe, M Yak U KaJia He 61 IOCTojaio
JIOBOJBHO Iponuca, yyelthe jaBHOCTH 61 UX CIPEYUJIO Jja HEOTPAHUYEHO
ancoJIyTHO BJIaJjajy OBUM AparolieHocTuMa npupoe (Volpé, 2007:18).

5. 0agy3uMame U KOHTPOJIa Bplliekha CBOjHHEe Ha IPUPOSHUM
AoGpuMa

[To/bonpUBpeAHO 3eMJ/bULITE MOXKe OUTH U3BOp 3arahema, a Moxxe 6UTH
npeAMeT Jlerpajaluje, omtehewa UM nponacTtu ycuaef 3arahemwa (Cexy-
auh, Kactopu, Xanuh, 2003: 25). 3aBUCcHO oA yIJa mocMaTpamwa, ApyIITBO
he pearoBaTu Ha oipeheHU HAYUH.

KoHTaMuHanuja no/bonpruBpeHOT 3eMJ/bUIITA KOje Ce HaJla3! y CyceiCTBY
dabprke uM fieNoHMje N0jaBa je Koja MOXKe 0361J/bHO YIPO3UTH HeroBy Npo-
JYKTHUBHOCT, jep YKOJIUKO Ce He pearyje Ha BpeMe HacTaje TpajHa QU3n4Ka
LITeTa Ha 3eMJ/bULITY, OHO I'y6H CBOja NPOAYKTHUBHA CBOjCTBA, & KaKO MY
je moTpeb6aH YUTaB HU3 F'OJMHA, 1A ¥ BUlIe BEKOBA, MOKEMO Ira CMaTpaTH
Heo6HOBJ/bUBUM pecypcoM (['op, 2009: 60). To npeacTaBs/ba TEXaK yaapal
npuBpeu jefHe 3eMJbe. Hasazumo fo6py uaycrpayujy y npakcu OcHOB-
Hor cyzaay Humy:,C 063MupoM Ha HerocpeZiHY GJIM3KHY I'PaZicKe [ielloHUje,
ca Koje fijonupe HellpUjaTaH MUPUC, MU IPUCYCTBO OTNAJHUX BO/A HACTAJIUX
JleIOHOBakEeM OTNAHOT MaTepHjaJia, TyKujal HUje y MoryhHocTH a Ipo-
W3BOJIM paTapcKe KyJType Koje cayxe 3a ucxpany.’°

»,Paau yTBphuBama yTHIlaja JleloHUje Ha MOoTYhHOCT Kopulithewa napiieJia
Y y6uparma NPUHOCA Ca IbUX, CY/ je aHIaKOBAo BelllTaKa MoJbOIpPUBpeIHE
cTpyke (..). ¥ Hasa3y je BellTak HaBeo Jia je M3JIaCKOM Ha JIMlle MecTa Y3
NPHCYCTBO CTPaHaKa, yTBP/JMO Jia Ce mapliesie TY>KHoLla HaJla3e Ha MeCTy
(...). Ha camoj kaTacTapackoj mapueJiu 6p. (...) HaJase ce oCTalyl BAHOTPa/a,
YIJIaBHOM CYyBH YOKOTH U TMOHEKHU JIacTap, Ha HEKOJIMKO YoKoTa. [lapuesa
je HeobpaheHa, 3aKOpOBJ/bEHA KOPOBCKUM OHJ/bKaMa, U3/aHI[MMa Iy MCKOT
apseha u apyrum pactumweM. Ha kaTacTapckoj napuesu 6p. (...), Koja ce

Y1, 3. 3akoHa o mymMmama Peny6.inke Cp6uje, Ca. esachuk PC,30/2010,93/2012,89/2015
1 95/2018 - ap. 3aKOH.

*TIpecyana OcHoBHor cyaay Humy 10. I1. 6926/2013.
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HaJla3u Ha UCTOM MeCTY, PaClIpoCTpPakeHU CY U3JaHLIM LIYMCKOT ApBeha u
KOPOBCKOT 6UJba. PaHuje je Ha 10j BpIlleHa paTapcKa NPOU3BOAHA CTPMUX
YKUTA, NMILIEeHHULEe U KyKypy3a. [lapueJsie HUCy o6pahuBaHe Bullle oJ] eTHa-
ecT rouHa. Pasjior muxoBe Heobpa/ie je HemocpeHa GJIM3WHA T'pajcKe
JlelI0OHMje, KOja ce HaJla3u Ha OKO CTO MeTapa y/a/beHOCTH o/ lbux. 06paja,
360r BeJIMKOT 6poja ryioiapa, NTULA, UHCeKaTa, HeNPUjaTHUX MUpPHCA, UCTa-
pema U npalinHe, HUje 6usa Moryha. Mul/beme BelTaka je a 61 nJ040BU
ca TaKBHUX Mapliiesia 61 HeynoTpe6/bHBY 3a JbYACKY UCXPaHY Y NOTJIeay
XeMUjCKOT U 6aKTepuoJioUIKOr 3arahemwa, ynpaBo 360T HenocpeJHe GJU-
3WHe rpaJicKe genoHuje.””

C Apyre cTpaHe, NO/bONPUBPEHA IPOU3BOAHA MOXe OUTH HeNoXKeJbaH
006J1MK ucKopuinhaBawa 3eMJbUIIITA, YaK U Ka/ja je OHO IPBOOMTHO U UMaJIo
Ty HaMeHY, ¥ Ka/Jia je y>KH1 HU3 ToZiuHa U 6WJI0 yIOTpeb/baBaHO Y Te CBPXeE.
OuyBame nNpupo/ie ¥ 6MOIUBEP3UTETA II0OKA3Y]je Ce Kao NPUOPUTET U BUIIU
WHTEepeC APYUITBa Y OAHOCY Ha ,MHAYCTPUjaIM30BaHy MOJbONPUBpeRy”
U UHJAYCTPHUjCKY POU3BO Y pBHe rpahe u npepaay Apseta (Holder,
Lee, 2007: 611-612). OBU npoLecH Z0BOJe 10 PelyKOBamwa, 1a U MOTIYHOT
YHHUIITaBaka CTAHULITA N10je JUHUX TPpeJicTaBHUKA dJiope U payHe, YUMe ce
030MJ/bHO HAPYIIaBajy ekocucTteMHu. Y caydajy Matos E Silva LDA and others v.
Portugal, u3 npacke EBpoIcKor cy/a 3a 3alliTUTY JbyACKUX IIPAB U OCHOBHUX
csno6oaa y CTpasbypy, OLILJIO je 0 IPEKOMEPHOTr OrpaHHYaBakba CBOjUHE
Ha M0/bONPUBPEHOM 3eMJbHUIITY 360T IPOMeHe JIp>KaBHe MoJIUTHKe. Kom-
naHuja Matos E Silva je komnaHuja Koja o6pabhyje 3eM/bUllITe Y ONIITUHHU
Loule y [lopTyraJsy, Tako ITO ra KyJTUBUIIE, EKCTPaxXyje co U y3raja puby Ha
weMy. /leo o7 yKyTHe NOBPIIMHE OBOT 3eMJbUIIITA, KOje Ce CaCTOju U3 BUllE
napiiesia, MMaJii Cy y CBOjUHH, Oyayhu Aa cy y BUllle NPUJIKMKA KyTOBaJax
nojeiMHe TaplieJie, a MPeoCcTaslu Ae0 KOjU HUCY UMAJIU ¥ CBOjUHU, 06pabu-
BaJIU Cy Ha OCHOBY KOHIecHje. Y 0JJ1IyI1M Ha OCHOBY Koje je 6UJia fo/ie/beHa
KOHIleCcHja 6UJIO0 je mpeIBUDEHO J1a Ta 3eMJba Koja je JloJle/beHa Ha KOHIle-
CHUjy, MOXK€e Y CBaKO /106a OUTH eKCIIPONPHCAHA, U TO 6€3 MpaBa HAa HAKHAY
KOPUCHHUKY. HaKOH HEKOJIMKO roiuHa 0/, 10/ie/bUBaka KOHIeCcHje KyTUan
cy u Te napiiese. Konnecuja je 6usna goae/beHa 1884. rosuHe, a Te nmapiieJsie
Koje cy O6uJie y KOHILIeCUju KynsbeHe cy 1899. roguHe. [lopTyraJjcke BJia-
cTH cy dopMupasie NpUPOJHHU pe3epBaT 3a }KUBOTHIbe Ha AJirapBe 06aJy,
KOjH je YKJ/bYUHO CIIOpHe naplieJie (Koje Cy IPBOGUTHO GUJIe Y KOHLIECH]H, a
3aTUM OTKYyIJbeHe). OHe cy GUJie YK/byUeHe y pe3epBaT HAKOH OJiIyKe /Aa
je To 3eMJbUINITE MOTPEOHO APYUITBY 3a OCTBapUBakh€e jaBHOT MHTepeca.
HakoH HeKoJ/IMKO roivHa, oAJ1yKoM U3 1983. roguHe, nopTyI/aacke BJAaCTH
Cy [leKJiapycaJie jaBHU UHTepecC 3a eKCIpOoNpHjaLyjy joll HEKUX Jie10Ba

Tpecyna OcHoBHor cyaay Humy 19. 1. 14533/2010.
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3eMJbUILITA Y BJIACHULITBY KOMIIaHUje, Zla 6U ce yCIOCTAaBHO ClleljdjaHU
pesepBat 3a ntuue cesuie. KonauHo, oaaykom us 1987. ronune, dopmupan
je mpupoaHu pe3sepnar ,Ria Formosa Nature Reserve” u ycBojeHa cy moce6Ha
npaBuJia, u3Mehy ocTasuxX U OHA KOjuMa je 3abparmbeHa CBaka U3rpajha, u
CBaKa IpoMeHa y Kopullhewy 3eM/bHUIITA, U OTIIOYHbalbe 610 KaKBe M0JbO-
NpUBpeHe JleJJaTHOCTH O6e3 j03BoJie. KoMnaHuja je TBp/iUJia Jia je IpeTp-
neJjia MHOTO 3HaTHUja OrpaHU4Yeha CBOjUHE HEr0 OCTaJ U BJAAaCHHUIY, U /1A je
TO J10BeJIO 10 GaKTHUUKeE eKCIpoIpHjaliije U OHUX Napliesia Koje HUCY buJie
obyxBaheHe y NIpUPOJAHU pe3epBaT, Kao U Zia je 360r Tpajama npoueaype
npeBohera 3eMJ/bULITA Y APXKABHY CBOjUHY U YCTaHOBJ/baBakha pe3epBaTa
npupojie paKTUUKU UCLPII/beHA U 00eCMUIll/beHA CBOjHHA HAa OBOM M0JbO-
MpUBPeAHOM 3eMJbUIITY. EBporicku cyp 3a /byJicka npBaa y CTpasbypy je
HalIao Jia je 6uso noBpe/ie 4. 1 [[poTokosia 1, oJHOCHO MpaBa HA UMOBHUHY,
360T TOTa IITO Cy TpeAy3eTe Mepe uMaJie 0361JbaH, IKO/[JbUB U [yTOTPajaH
yTHU1Laj (BUIE 0/ TPUHAECT roiMHA) HA PEJIOBHO BPLIEHE MIpaBa CBOjUHE.
ANIMKaHTH Cy IpeTpIesiy N0jeJUHAaYHO IPEeKOMepaH TepeT KOjUM je mope-
MeheHa pep paBHOTeka Koja je TpebaJio 1a Oy/ie yCrocTaB/beHa U3Mehy 3ax-
TeBa OMNILITEr UHTePeca ¥ 3alTUTE paBa Ha MUPHO y>KUBabe UMOBUHe'®,

Y npyrowm ciay4ajy, Takohe u3 npakce EBpornckor cynay Ctpa36ypy, Fredin v.
Sweden, HUje ce painuJIO0 0 IOTIYHO] MPeOpUjeHTaLlMju HAMeHEe 3€MJbHIIITA,
Beh o0 jelHOM BH/lyY KOHTpOJIe Kopulllhewa NPUPOAHUX pecypca. HakoH
BUIIETOAUIILEr KOpUIIhewha MoJ/bONPHUBPEAHOT 3eMJ/bUIITA 32 Babewe
LIJbYHKA, JOHET je Moce6aH 3aKOH 0 3alITUTU IPUPOJEe YUjUM oipeadamMa
je 3abpameHo Bahemwe HJbyHKa 6€3 103BoJie. AIJIMKAaHTH CYy UMaJiu Npo-
6J1eMa ca j00MjabeM [03B0OJIe TOKOM JIy>Ker epro/ia, ycJie] yera je [ouLio
Jlo cTarHauuje y ekcrioatauuju. OHU cy TBpAUJIU A Cy NpeTpreau dpak-
THUYKY eKcrponpujanujy. EBporncku cyz je koHCTaToBao Jia HUje 6ujio pak-
TUYKe eKCIIpollpUjanuje, 1a ce paLuJjo 0 KOHTPOJIU Bpliewa [IpaBa CBOjUHE,
KOja je uMaJia JIeTMTUMHU UHTEpPEC, a TO je 3alUTUTA XXUBOTHE CPpeluHe, U
Jla je y BpllIery OBe KOHTpPOJIe YCIOCTaB/beHa paBHUYHA paBHOTeXa™.

OTnpusauke 73 % CBETCKUX LIIyMa HaJla3u Ce Y peXKUMY jaBHE CBOjUHE, HaKO
ce MPUBATHU BJIACHULM U JIPYLITBO BEKOBUMaA 60pe OKO rocro/japerma Haj
wuMa. Hajgehu ciopoBu ce Bojie oko uckopumihaBamwa JpBHe rpabe, npe-
KOMepHe ceye LIyMa U YHUIITAaBakha MPUPOJHUX CTAHUIITA PA3JIUYUTUM
KUBOTUHCKUM BpcTaMa. [[ponucu cTexy BiacHUYKa oBJlalinerwa y Hajsehoj
MepH, 2 MaprUHAJIM30BaHO] MO3ULUjH BJAaCHHUKA JONPHUHOCE BPJIO CTPOTH
kasHeHu nponucH (Larson, Monterosso, Banjade, Mwanagi, 2018: 435-437).
[Ipuposa vMa BpeZJHOCT 10 ce6u, NopeJ APYLITBEHEe U eKOHOMCKe BpeJiHO-

18 Case 15777/89 Matos E Silva LDA and Others v. Portugal (1996).
19 Case 12033/86 Fredin v. Sweden (1991).
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CTH, ¥ NIpeJiCTaB/ba MHOI'O BULIE 0/ YOBEKOBOT OKpY»Kemwa. [la BjacHUL U
HEMOKPETHOCTH HEe Mape MHOTO 3a TY leHY BpeJHOCT A06p0 HaM HJy-
CTPYjy IpUMepH U3 NIpaKce WBAjLapCKUX CyZ0Ba. Y lIBajiapCKOM IIpaBy je
oapenbamMa rpahaHCKOTr 3aKOHOJABCTBA Kao oceOHA BpCTa UMUCHja Mpe-
NI03HATA je/Ha MHAYe CIIOpHA 10jaBa LIKOAJ/bUBHX yTHIIAja Ca HENIOKPETHO-
CTH — TO Cy HeraTUBHE UMHUCHje. Y HeraTUBHE UMHUCH]je crlajajy, npuMepa
pajy, 1ullaBame CyH4YeBe CBeTJIOCTHU U BUJUKA U JpyTY HEraTUBHU YTH-
Ljaju ycJiel IpyUcycTBa oApeheHUx objekaTa Ha Cyce/JHOj HENOKPETHOCTH.
HakoH usmena llIBajuapckor rpahaHckor 3aKOHUKA, CYZ0BU Cy IOYeJIU ja y
BeJINKOM 6pojy c/ydajeBa ycBajajy Tyk0eHe 3axTeBe 360T IpeKoOMepHe XJ1a-
JIOBHHE KOjy cTBapa JjpBehe y cyce/iCTBY, TaKo /ia Cy BJaCHUL U cTabaJsia Tpe-
6aJsu f1a moceky To ApBehe. OHY, aK, HUCY GUJIU Yy MOTYRAHOCTH /1a TOCTYIIE
y CKJIaJly ca TY»KOeHUM 3aXTeBOM, 300T TOra LITO jaBHOIPAaBHU NPOIUCH
HaJIaXKy MPEeTXO0IHO Jobujarme /I03B0oJIe Ja ce mocevye 6UJIO Koje CTabJIo y
npxaBu (Foex, 2007: 30). OBaj mpuMep nokasyje Aa, KaJia cy y U Tamwy Npu-
POZHU pecypcH, OpraHM30BaHO JAPYLITBO jOII YBEK HEMA J06PO pellere 3a
CYKO0O0 jaBHOT M IPUBATHOI MHTEpeca, a HUje yCIeJsIo HU Jia ieQUHMUILIE jaCHO
1ITa 3alpaBo NpeJcTaB/ba UHTEPeC, OMJIO JpyLITBa, OUJIO0 ojeJUHLA, U Aa
JIU yOIILITEe KMa MeCTa BbUX0BOM CyKOO/baBaky KaJa je ped 0 NIPUPOJHUM
pecypcuMma.

6. 3aKJ/by4ak

JlaHacje HeMoryhe Hahu KpUBHYHO 3aKOHO/,ABCTBO Koje He npe/Bubha noce-
6aH KOpNnyc KpUBUYHUX JleJ1a KOjuMa je 3amTuheHu o6jekaT »KUBOTHA Cpe-
JIMHA Y M0jeIUHU eJIeMEHTH KUBOTHe cpeJinHe. Peny6inka Cpbuja je mpe
BUIIE 0OJ] IBaJleceT roJjMHA YCBOjWJa U3BaHpeJaH NaKeT 3aKOHA O 3aKOHa
0 3aUITHUTH )XMBOTHE CpeJIUHE y OKBUPY NpojeKaTa XapMOHU3alhje ’eHOT
npaBa ca npaBoM EY. U oBu 3akoHU cajiprKe MoceOHe MpeKpliaje, Koju
3ajeIHO ca OCTaJIUM Ka3HEHUM NPOMUCUMA YUHE LIeJIMHY jaBHOIIPaBHOT
acrneKkTa 3allITHUTe )KUBOTHE Cpe/iuHe. XapMOHU3al[1ja [paBa ce Ty He 3ay-
cTaBJba, 6yAyhu faje Cpbuja HAa Ny TY Ka eBPOIICKOj MOPOIUIU ycKaaheHoCTH
60p6e MPOTUB Jierpajialiyje U YHULITEHhA )XKUBOTHe cpeinHe. CBaKU HOBU
npomnuc EY 3Hauu HoBo npusiarohaBawe. Cya npasje EY u EBpornicku cyp 3a
3alUTUTY JbYJICKUX [paBa U OCHOBHUX cj060a y CTpa3bypy HENPEKUJHO
Ha/[3Upy TO NpuJarohaBame.

Y TakBUM yCJI0BUMa, LLITA IPpe0CTaje IPUBATHUM BJIAaCHUIMMA NPUPOJLHUX
Jfo6apa? OHu Beh oaBHO HUCY aNlCOJYTHU OCNOJLApU CBOjUX CTBAapH, U
JlaJIeKO Cy 0/i CTapor NpaBuJia 0 IPOCTHUPaKy CBOjUHE , 0/ aKJa Ao paja”.
Hajnpe cy MopaJiu fa ce cyode ca peayiHOIINY ¥ KOjoj He OTNICTaje CXBaTambe
Jla ce He MO>Ke 03BAaTH Ha OJITOBOPHOCT HEKO KO je CaMHUM BplieweM rpahas-
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CKOT Cy6jeKTHBHOT IpaBa pyroMe Npoy3poKoBao IITETY, U /1a je 3a6parmbeHo
3/10ynoTpe6/baBaTH IPaBO CBOjUHE U ipyTa rpahaHcKa cy6jeKTHBHA ITpaBa.
3aTuM je ycseuiio ocBelhMBambe NOCTOjakba CyceiCTBA U LK Pe Py LITBEHE
3ajesHMIe. Ha mpo6JieMe cyce[CKUX 0JHOCA U UMHUCHja y rpahaHCKOM npaBy
Ha/loBe3aJsia ce HOBa QyHKI[Mja MpaBa CBOjHUHE, IheHa eKOJIoMKA GYHKIH]a.
Tako cy npuBaTHHU BJIACHUIM NPUPOAHUX Ao6Gapa MOpaJsy Jja MpUXBaTe
IbUXOBY IBOCTPYKY NpaBHY nNpupoAy. To mojpasyMeBa U HOBa OTPaHUYEHA,
K0ja, MaKO Cy TEPEeT, UMK Cy PeJiBU/IMBA, U KOJHUKO rofi 61JI0 TelKo, Moryhe
je mpuaroguTH UM ce. Any, jour Behe ontepeheme 3a BiiacHUKE je TO LITO
IITO y3 IBOCTPYKY PaBHY NPUPOAY NPUPOAHUX 106apa He HelmpeABUAUBU
HU3 MOTyhuX, IOTEHIMjaIHUX OTPAHUYEHA, U YBEK OTBOpEHa MOryhHOCT 3a
nojaBJbUBakbe HOBUX. Kako HUCy camMo cTBapH, Beh Cy U eJIeMEHTH )KUBOTHE
CpeiMHe U leo eKOCUCTeMa, lbHX0Ba IpaBHa Cy/J0MHA YCJI0B/bEHA je, BUILe
Hero KoJj Ipyrux NpaBHHU 06jeKaTa, IPUPOJHUM M0jaBaMa U HENPEKUHOM
60p60M U capaskbOM YOBEKA U IPUPOJE.

Jlutepartypa

Belaj, V. (2011). Posebno stvarnopravno uredenje za sume i sumska zemljista.
Posebna stvarnopravna uredenja. Gavella, N. (ed.). Zagreb: Narodne novine.

Vizner, B. (1980). Komentar Zakona o osnovnim vlasnickopravnim odnosima.
Zagreb: Liburnija.

Volpé, ]. R. (2007). Conflit émergent entre la propréité privée et la protection
de l'environnement: Les Appropriations de fait causées par les régle,entations
environnementales. Université de Moncton: Thése.

Gavella, N. etal., (2007). Stvarno pravo, Svezak prvi. Zagreb: Narodne novine.

T'op, A. (2009). Ham us6op, llymesu pewasarba kaumamcke kpuse. beorpag;:
['eonoeTunkKa.

Larson, A. M. Monterosso, I. Banjade, M. R. Mwanagi, E. (2018). Community
Rights to Forests in the Tropics. Comparative Property Law - Global
Perspectives.

Moliner - Dubost, M. (2015). Droit de I'environnement. Paris: Dalloz.
[MouTuHr, K. (2009). Ekosowka ucmopuja ceema. beorpag: Oxnuceja.

Cexkyunuh, I1. Kactopuy, P. Xanuh, B. (2003). 3awmuma 3emsmsuwima o0 dezpa-
dayuje. HoBu Caz: Hay4HU MHCTUTYT 3a paTapCTBO M MOBPTAPCTBO.

Foex, B. (2007). Servitudes: droit de voisinage, responsabilités du propriétaire
immobilier. Genéve: Faculté de droit de Genéve.

270



M. ByukoBuh | cTp. 259-272

Hinteregger M. (ed.) (2008). Environmental Liability and Ecological Damage
in European Law. Cambridge: CUP.

Holder, . Lee, M. (2007). Environmental Protection, Law and Policy. Cambridge:
CUP.

IIponucu:

The Stockholm Declaration of 1972, [loceheno 11.08.2023. ., https://wedocs.
unep.org/bitstream/handle/20.500.11822/29567/ELGP1StockD.pdf.

3aKoH 0 o/bONPUBPESHOM 3eMbUILTY Peny6uinke Cp6uje. Ca. enacHuk PC.
Bp. 62/2006. 65/2008 - fp. 3akoH. 41/2009. 112/2015. 80/2017. 95/2018
- Ap. 3aKOH.

3akoH o mymama Peny6.inike Cpbuje. Ca. esnacHuk PC. Bp.30/2010.93/2012.
89/2015.95/2018 - fp. 3aKOH.

3aKoH 0 3alUTUTH XKUBOTHe cpe/iuHe Peny6uke Cpouje. Ca.eaacHuk PC. Bp.
135/2004.36/2009 - np.3akoH. 72/2009 - np. 3akoH. 43/2011 - ognyka YC.
14/2016.76/2018.95/2018 - np. 3akoH. 95/2018 - fp. 3aKOH.

Cydcka npakca:

ECtHR Case 12033/86 Fredin v. Sweden (1991).

ECtHR Case 15777/89 Matos E Silva LDA and Others v. Portugal (1996).
[Ipecyna OcHoBHor cyna y Humy 19. I1. 14533/2010.

[Ipecyna OcHoBHor cyaa y Humy 10. I1. 6926/2013.

271



LIIPABO U [IPYIITBEHE BPEJHOCTU” | 2023

Doc. Milica Vuckovié, LL.D.,
Assistant Professor,

Faculty of Law, University of Nis,
Republic of Serbia

RESTRICTIONS OF THE OWNERSHIP RIGHT OVER NATURAL RESOURCES

Summary

Agricultural land, forests, water, mineral treasures, plants and wildlife are gifts
of nature that humankind has been using and appropriating from the outset
of civilization. According to John Locke, preconditions for the emergence of
private property relations were created through investment of human labour
in these natural treasures which are part of our planet. They may be objects
of real rights; they may be subject to private or communal property regime,
or general and special property regime. They are most commonly designated
as ,natural resources”, but relevant literature also includes other terms, such
as ,natural treasures” and ,goods of nature”. In the process of weighing its
interests, organized society endevours to establish the appropriate balance
between the colliding public and the private interests over these natural assets.
In legal systems of highly developed civil law tradition, permeated with the spirit
of liberalism, the sanctity of private property, as the bastion of protection of
personal freedom and full development of human personality, collides with other
interests of society. This collision has given birth to restrictions on the private
ownership right over natural resources. These restrictions are the subject matter
of the scientific research presented in this paper.

Keywords: natural resources, ownership right restrictions, protection of natural
assets.
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DISPUTE RESOLUTION IN THE METAVERSE AGE: REVOLUTION
IN SOCIAL VALUES

Abstract: Close your eyes and imagine you are in a virtual world. You are
a virtual version of yourself, surrounded by extremely realistic computer
graphics. In this world, you can do everything you do in the real world.
Amazing, right? Now, imagine that someone loudly insults you in the
street and you feel deeply offended. Would you like to sue this person
for violating your dignity? Then you have a problem because there are
no laws or courts in the Metaverse.? How will Metaverse change societal
values and what role will law play in this process? This article addresses
some social and legal dilemmas related to the Metaverse.

Keywords: Metaverse, virtual reality, social dilemmas, legal problems,
dispute resolution.

1. Introduction

We are at the beginning of a revolution that will enable us to live in two
worlds: the real and the virtual one. The virtual world will be called the
Metaverse. The term “metaverse” was first used in a novel titled “Snow Crash”
written by Neal Stephenson in 1992. “The novel depicts the metaverse as a
virtual reality (VR) space that utilizes the internet and augmented reality
(AR) via avatars and software agents. The metaverse has been described as a
new iteration of the internet that utilizes VR headsets, blockchain technology
and avatars within a new integration of the physical and virtual worlds”
(Dwivedi et al,, 2022: 2). Currently, the Metaverse functions in a very similar
way. All that a user has to do to immerse oneself in the Metaverse world is to
put on VR goggles and explore. Today, “the Metaverse is generally regarded
as a network of 3-D virtual worlds where people can interact, do business,
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and forge social connections through their virtual avatars” (Purdy, 2022).3
Relevant literature also emphasizes that “the Metaverse has the potential
to extend the physical world using extended, augmented and virtual reality
technologies” (Dwivedi et al., 2022: 1). Following the launch of Horizon
Worlds in 2021, Meta Platforms described the metaverse "an integrated
immersive ecosystem where the barriers between the virtual and real worlds
are seamless, allowing users of avatars and holograms to work, interact
and socialise” (Meta, 2022) within real and simulated shared environment
(Dwivedietal., 2022: 2). The Metaverse space has given rise to ample debates
on social implications, considering that the Metaverse may cardinally change
the law and many aspects of human interaction.

For the time being, the Metaverse seems to represent a very distant
prospect. However, this is a mistaken impression. The Metaverse is becoming
increasingly popular. There are many immersive 3-D platforms (e.g. Second
Life, Roblox or Fortnite), which are perceived as a precursor to the Metaverse
(Dwivedi et al., 2022: 2). Currently, some online universes (e.g. Fortnite
or Roblox) attract nearly 400 million users, while others (e.g. Sandbox,
Decentraland) are rapidly growing (Stackpole, 2022)*. While more and
more people are beginning to use Metaverse platforms, legal regulations are
lagging behind, which results in complete freedom for Metaverse platforms to
create their own terms of use. It often leads to situations in which a platform
user relinquishes almost all of his/her rights, starting with the protection
of his/her reputation and copyright, and ending with the possibility of legal
action in his/her country of origin. Undoubtedly, the Metaverse platforms is
not operating on a global scale for now, but it can start, and the law should
be prepared for it.

Metaverse is a collective virtual space created by combining physical and
digital reality, the boundaries of which are fluid for the user (Pamucar et al.,
2022:1). Built on converging technologies (gaming, virtual and augmented
reality, machine learning, blockchain, etc.), the Metaverse space provides
the user with the sensation of being transported to another world, in which
the ability to interact with the environment is preserved. The reality in the
Metaverse will be as close as possible to our reality now. Thus, it will be
possible to marry, buy fruits and go to school, but also to commit crimes, violate
obligations, forge signatures, steal personal data and violate one’s reputation.

3Purdy, Mark (2022). How the Metaverse Could Change Work, Harvard Business Review,
April 5,2022; Retrieved 1 October 2023 from https://hbr.org/2022/04/how-the-metaverse-
could-change-work

*Stackpole, Thomas (2022). Exploring the Metaverse, Harvard Business Review, July-August
2022; Retrieved 1 October 2023 from https://hbr.org/2022/07/exploring-the-metaverse
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While speaking at the TechLaw Fest 2022, the Singapore’s Second Minister
of Law, Edwin Tong, said that legal services such as marriage proceedings,
court case disputes, and government services may one day be offered in the
Metaverse (Pessarlay, 2022)°. Legal disputes will arise in the Metaverse, not
only between users but also between users and Metaverse platforms. This
will inevitably generate a number of social and legal dilemmas. In some cases,
traditional dispute resolution methods may be suitable; in other situations,
new approaches will evolve in order to cater for the needs of the new types of
transactions that will take place in the Metaverse. The key question is: how
will the Metaverse change social values and what role will the law play in
this virtual space? In this regard, the article discusses some legal and social
dilemmas related to the Metaverse reality.

2. Legal dilemmas

First of all, it is important to consider what bodies and under what law will
resolve legal disputes arising in the Metaverse. There are four possibilities: 1)
arbitration proceedings; 2) virtual courts functioning in the Metaverse only;
3) the Metaverse platform terms of use that provide a variety of solutions
(starting from the indication of the applicable law to giving the Metaverse
platform the power to resolve the dispute); and 4) general courts.

The first possible solution is arbitration. Disputes in the Metaverse can be
referred to arbitration by including the arbitration clause in the Metaverse
platform’s terms and conditions. Arbitration courts are not ordinary courts.
In arbitration, a party to the proceedings can chose the binding law and
arbitrators who will act as judges in the case. Arbitration would allow to
resolve Metaverse disputes in a more flexible way. There are some Metaverse
platforms which already have arbitration clauses in their terms. For example
Decentraland requires disputes to be resolved under the International
Chamber of Commerce (ICC) arbitration rules. Roblox’s terms and conditions
contain an express waiver of class actions and require all US citizens to
submit disputes to arbitration under the AAA rules. In the author’s opinion,
arbitration may be the best solution, but there is a risk that platforms will
have unlimited freedom to create terms of use without any restrictions.

The second solution is to establish a virtual legal and judicial system that
would operate in the Metaverse. This would require standardizing the law
and the judiciary in the Metaverse for all potential users, all over the world.

S Pessarlay, Wahid (2022). Singapore: Legal services can be offered in the metaverse,
Coingeek, 3 August 2023; https://coingeek.com/singapore-legal-services-can-be-offered-
in-the-metaverse-law-ministry-official-says/
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This solution is about as realistic as forcing everyone in the world to use
Android devices. Establishing one common virtual legal system is a utopia.

This brings us to the third solution, which is to give Metaverse platforms
full freedom to create the binding law in their terms and conditions of
use. In the author’s opinion, it is one of the most dangerous solutions. We
may analyze this solution on the example of Decentraland’s terms of use.
Decentraland is the first decentralized blockchain-based metaverse where
users may buy virtual plots of land, build on the land and sell it by using DCL
cryptocurrency (MANA). Decentraland is managed by the metaverse’s own
Decentralized Autonomous Organization (DAO) (Ledger Academy, 2023).°
Under the Decentraland terms of use (§ 18), users are first urged to resolve,
negotiate and settle their disputes directly (in Initial Dispute Resolution),
which is a precondition for initiating a lawsuit or arbitration. In case of
failure, disputes are to be resolved under the Rules of Arbitration of the
International Chamber of Commerce (ICC) in Paris. For any dispute that
is not subject to arbitration, users agree to submit cases to the exclusive
jurisdiction of the courts in the City of Panama. Moreover, the section on
Binding Arbitration and Class Action Waiver (§ 18) includes a warning, which
reads: “Please read this section carefully - it may significantly affect your
legal rights, including your right to file a lawsuit in court” (Decentraland,
2023)". Thus, if they intend to use Decentraland, the users are obliged to
go to the arbitration court in Paris or to the courts in Panama. In addition,
section 5 of the DCL Terms of Use includes a disclaimer, stating that the DLC
and the DAO “will not be responsible or liable for the accuracy, copyright
compliance, legality or decency of material contained in or accessed through
the platform”, nor for any representation, warranties or covenants on any
content in or accessed via the platform (§ 5.1). Users further agree that the
DLC will not be liable for any third-party claims or damages resulting from
any transaction via the DCL and other networks (§ 6), including all losses,
liabilities, expenses, damages, attorneys’ fees and court costs (§ 9), and
including (without limitation) damages for loss of profit, loss of goodwill or
business reputation, loss of data, and other losses/damages, even if the DLC
has been advised of the possibility of such damages (§ 10). (Decentraland,
2023). Almost identical provisions are contained in the Roblox or Upland
platforms’ terms of use, as well as in other metaverse platforms. For example,
the Sandbox terms of use are governed by the laws of Malta, and Sandbox

®Ledger Academy (2023). Decentraland (DCL) Metaverse: Explained, 10 April 2023; https://
www.ledger.com/academy/decentraland-metaverse-explained# (accessed on 3 October 2023)

"Decentraland (2023). Terms of Use, https://decentraland.org/terms/ (accessed on 3
October 2023)
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users are therefore required to refer a dispute to the exclusive jurisdiction
of the courts in Malta (Sandbox, 2023).® The Decentraland terms also state
that the DCL “reserves the right, at the sole discretion of the DAO, to modify
or replace the Terms of Use at any time”, thus making the users “responsible
for reviewing and becoming familiar with any such modifications”, while
the subsequent use of the platform “constitutes acceptance” of the modified
terms (§2) (Decentraland, 2023). Thus, not only does the platform require
from the users to waive many rights but it can also change the rules of the
game at any time during the game. Such provisions may be acceptable and
are even used in business relationships. But should they be permissible in
the Metaverse, where Metaverse users (individuals) appear as the weaker
party in the relationship with the Metaverse platform? Allowing Metaverse
platforms to create terms of use which are mostly in favor of the platforms
may cause huge problems, and lead to a situation where the law is created
by the party which may be liable for damage sustained by users.

The problem of the Metaverse platforms’ freedom to shape their terms of
use has already been addressed by the UK courts. An interesting example
is the case of Ramona Ang v Reliantco Investments Ltd (EWHC 879/2019 12
April 2019),° which involved a dispute between a cryptocurrency platform
user and the platform (incorporated in Cyprus). The platforms’ terms of use
established the exclusive jurisdiction of Cypriot courts over all disputes but
Ms Ang contested it and initiated proceedings in the UK by relying on the
special jurisdictional rules available to consumers under the EU Brussels
(Recast) Regulationno.1215/2012, and the fact that Reliantco had wrongfully
terminated her account. The UK High Court of Justice (Commercial Court)
held that “the platform user is a consumer”, a private individual trading for
her own purposes outside her profession rather than for the purposes of any
business/professional activity. As a consumer, she was therefore entitled
to bring an action in the courts of the UK (i.e. her place of residence), in
accordance with EU law and despite the fact that the terms and conditions
she signed did not allow such a possibility. Thus, the specific clause in the
terms of use did not apply to her. The UK High Court decision is undoubtedly
a precedent in such type of cases. The cited case is also important because
it deals with a highly disputable issue: whether a metaverse user always
acts as a consumer in his/her relationship with the platform. In the Ramona
Ang case, the plaintiff was a private individual investing personal funds

8Sandbox (2023). The Sandbox Terms of Use, https://www.sandbox.game/en/terms-of-use/

EWHC (2019): Ramona Ang v Reliantco Investments Ltd (EWHC 879/2019), the High
Court of Justice of England and Wales, Commercial Court (QBD), 12 April 2019; https://
www.judiciary.uk/wp-content/uploads/2019/05/Case-Summary-Ramona-Ang-v-Reliantco-
Investments-Ltd-2.pdf
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and trading futures contracts in bitcoin currency on the platform. She had
not been professionally involved in such trading before, nor did she have
relevant education. The case facts.!’reveal that she had been assisting her
husband run his business for many years; her husband was a computer
scientist involved in cryptocurrency and blockchain, and she helped him in
recruitment, administrative and financial matters. Nevertheless, the court
found that the plaintiff was a consumer, trading for private purposes.

Moreover, there is an idea that metaverse disputes should be resolved by a
mysterious DAO. A Decentralized Autonomous Organization (DAO) is a digital
management structure, collectively owned and managed by its members,
which allows users to vote on proposals and make bottom-up decisions.!
However, their voting power often depends on the number of tokens they
hold. This may raise a lot of concerns: can the users with the most tokens be
trusted to arrive at the right decision? What about the concepts of fairness
and justice?

Finally, there is always an option to settle virtual disputes in ordinary
courts of law. However, neither the national courts nor the area of Private
International Law dealing with civil and commercial matters do not seem to
be prepared for this type of legal problems. Settlement of virtual disputes
through the general courts is the least likely scenario. Such a solution may
cause a number of problems. First, it may give rise to jurisdictional issues
regarding which court and which country would have jurisdiction in a dispute
between citizens of different countries. Second, there may be a dilemma
about the application of legal norms that are not adapted to virtual disputes.
Third, the general judicial system does not seem to be prepared to resolve
Metaverse disputes. Modern problems call for modern solutions.

3. Social dilemmas

In addition to legal issues, the existence of a virtual world in which one can
live one’s life exactly as in the real world will cause many social problems. The
first social dilemma is how we can protect consumers from power and might
of Metaverse platforms, which are often supported by huge corporations.
For the time being, the operation of the Metaverse is not regulated by law,
which will definitely need to change in the future. There is a need for legal
norms that address the specific problems that can occur in the Metaverse.

10 Casemine (2023) Ramona Ang v Reliantco Investments Ltd (EWHC 879/2019);, https://
www.casemine.com/judgement/uk/5cbeal972c94e06006b09dc9

1 CoinTelegraph (2022):What is a decentralized autonomous organization, and how does
a DAO work, https://cointelegraph.com/learn/what-is-a-dao
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Thus, the creation of legal norms aimed at specific consumer protection in
the Metaverse will be inevitable.

Secondly, if disputes were to be settled by DAO members, how will this affect
the perception of justice? Will people begin to lose confidence in professional
judges? There is a risk that this could cause distrust in the courts. It is also
questionable whether the right to a fair trial would exist in the Metaverse if
DAO members were to act as arbiters and decide who wins the case. Above
all, itraises the issue of their capacity and competence to settle such disputes.

Thirdly, the Metaverse can change perceptions of equal access to goods/
services and further exacerbate inequality. We cannot be sure that people
have equal access to the technology needed to join the Metaverse. These
inequalities will be very difficult to overcome, particularly given that there
are still many people in the world without access to electricity.

The next problem is possible desensitization. As people enter increasingly
lifelike virtual worlds, how can we make sure they do not get desensitized to
some importantissues, for as violence, racism, and misogyny. The commission
of crimes in the Metaverse will not cause any harm to a real person but only
to that person’s computerized version (avatar). However, this is likely to lead
to a change in the perception of crime. If the boundaries between the virtual
world and the real world get blurred, the changed perception and mindset
may trigger people to start committing crimes more often in the real world.

Finally, how will the Metaverse affect social ties? Will people still want to
talk to each other in real life, establish relationships and carry out real-life
transactions? It seems that live communication may fade away.

4. Conclusion

The Metaverse could become a real breakthrough in science. However, it
is accompanied by numerous legal and social risks that need to be studied
and addressed because it will be important to find the most suitable
solutions. “The public sphere does not work properly without trusted and
trustworthy intermediate institutions that are guided by professional and
public-regarding norms” (Balkin, 2021: 71). Similarly the Metaverse world
will not work properly without such institutions, guided by social values
and legal norms. Therefore, it is crucial to discuss possible legal solutions
that can be implemented regarding the Metaverse reality. Without doubt,
there is a lot of hype around the Metaverse but no one knows how it will
shape out. The Metaverse is an evolving phenomenon and legal systems
need to develop a strategy not only to resolve the emerging issues but also
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to harness the powers of the Metaverse “to drive deeper connections, more
effective collaboration, and enhanced personal productivity and fulfillment”
(Piscione, Drean, 2023).12
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Marianna-Elizabet laroslavska,

HayuHu capadHuk, [JokmopaHd,

®dakynamem npasa u adMuHucmpayuje, YHugepsumem
y Bapwasu, Peny6auka Ilosscka

PENITABARSE CIIOPOBA Y /IOBA METABEP3YMA: PEBOJIYIIHJA
APYIITBEHUX BPE/JHOCTH

Pe3ume

Memasep3ym (eHen. Metaverse) je KosilekmugHU 8UpMye/IHU NPOCMOP HACMAo
KoM6uHogarbem pusuvke u duzumaJ/iHe cmeapHocmu, vuje cy 2paruye gay-
UdHe 3a KopucHuke. Hako Memagep3ym mpeHymHo u3e/1edd Kao eeoma daiexka
6ydyuHOCm, ymucak je caceum nozpeuiad. Memasep3ym nocmaje cee nonyaap-
Huju. [locmoje MHoze umep3uste 3-/] naamgopme (Hnp. Second Life, Roblox
uau Fortnite), koje ce cmampajy npemevom Memasep3yma. Heku supmyeaHu
ceemosu eeh umajy ckopo 400 muauoHa kopucHuka (Hnp. Fortnite uau Roblox),
dok ce dpyzu eeoma 6p30 wiume (Hnp. Sandbox, Decentraland). Cee wiupu u cao-
JceHuju cnekmap moeyhHocmu he HeMUHO8HO NPOY3pOKO8amMu guule Choposa
Mehy KopucHuyuma u npyxcaoyuma ycayea. Tako dosazumo do numarea adek-
8AMHUX MEXAHU3AMA 3d peuasarse cnoposa Koju Hacmajy y Memasep3ymy.
Kako he Memasep3ym npomeHumu dpyuwimeeHe epedHocmu u kakey he yaozyy
080M npoyecy umamu npasHe HOpme?

Cee seha ynompeba Memasep3ym niamgpopmu cmeapa b6pojHe dpywmeeHe u
npasHe npo6.aeme. [Ipsu npobsem 00HOCU ce Ha NPasHy pezysiamusy, Koja yse-
JIUKO 3aocmaje y o0Hocy Ha 6p3e npomeHe y Memasep3ymy. Kao peayamam,
Memasepce naamgopme umajy nomnyHy c/10600y da Kpeupajy concmeeHe
ycao08e kopuuwherba 6e3 UKAK8UX 0epaHu4etrbd, dok ce 00 KopucHUka naamgopmu
Yecmo mpaxcu 0a ce 00peKHy c80juX 3aKOHCKUX hpasd. Y mom noz.sedy, nocmoju
nompe6a 3a eKCNAUYUMHUM 3AKOHCKUM 02paHU4eruMa. Jpy2u npobiem je kako
pewumu cnopoge Hacmaze y Memasep3ymy. Mozyha pewersa yKmyuyjy apou-
mpasicHe nocmynke, NapHU4He NOCMynkKe y OpHcagHUM cy008UMd, UAU OCHUBAHE
noce6Hux cydosa y MemayHnusep3ymy. /lok je 080 nocaedrbe pewierbe mpeHymHo
desyje Kpajree HepeasiHo, YUHU ce da je apbumpadica 3a cada Hajbosbe peulerse.
Tpecu npobaem je deceHzubuauzayuja. [lopacm 6poja KOpucHUKA 8UpmyeaHUX
ceemosa (koju cee guuie Au4e Ha peaHu ceem) Mojice UMamu He2amueaH ymu-
yaj Ha dpywmeeHe 00Hoce y cmeapHoM ceemy, u dogecmu do mozaa 0a /byou
nocmawy cee Heocem/bUBUjU HA HACU/bE, pACU3AM U MUI02UHUJY. Y MOM KOH-
mekKcmy, npasHu cucmemu Mopajy 0a pa3eujy cmpamezauje 3a peuwasarse 08uxX
dpywmeeHux u npagHux npobiemaa u uckopucme npedHocmu Memasep3yma
3a onwme do6po.

Kmyune peuu: Memagep3ym, aupmyeiHa peaaHocm, OpyuwmeeHuU U NpagHuU npo-
6.1eMu, pewasatrse cnoposa.

282



Raya Georgieva Mateva’, UDK: 347.68(497.2)
PhD Student, Department of Legal Sciences, 347.4/.5
Faculty of Law, Free University of Varna

“Chernorizetz Hrabar”,

Republic of Bulgaria

THE LEGAL ENTITY AS A PARTY IN LIFETIME
MAINTENANCE CONTRACT

Abstract: The maintenance and care contract is one of the most common
contracts for the conveyance of property in Bulgaria. However, both in
legal theory and in practice, there are disputes regarding some of its
essential features. Although this type of contract is not regulated in the
current Bulgarian civil legislation, the domestic legal literature considers
in sufficient detail the specifics of the obligation to provide maintenance
and the obligation to transfer property in return, provided that a party
to such a contract can only be a natural person. This opinion finds sup-
portin practice. The possibility of having a legal entity as a contracting
party is not mentioned even in court documents. Such understanding of
eligible contracting parties has never been contested. But, is it completely
unquestionable? A legal entity is the bearer of rights and obligations,
and it is created for the purpose of participation in civil law transac-
tions. The theory defines a legal entity as ,,equal partner to the natural
person”, i.e. a party whose rights and obligations are equal to those of
a natural person. Thus, it may be assumed that a lifetime maintenance
and care contract would be completely valid even if a legal entity is a
debtor in the contractual relationship.

Keywords: legal entity, natural person, contract, maintenance and care,
theory, practice.

1. Introduction

The contract for the transfer of real estate in exchange for an obligation
to provide maintenance and care is one of the so-called innominate con-
tracts (pacta innominatae). In civil law, this term refers to atypical, infor-

lraia_mateva@abv.bg
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mal, unnamed and unregulated contracts where promissory terms are not
explicitly determined at all or only briefly arranged.

Given the fact that the content of an innominate contract is not explicitly
determined, itis an expression of the contracting parties’ freedom to contract
(Yordanova 2020, 236-237). Thus, this contract derives from the principle of
contractual autonomy (freedom to contract). Article 9 of the Bulgarian Obli-
gations and Contracts Act? stipulates that “the parties are free to determine
the content of the contract, insofar as it does not contravene the mandatory
provisions of the law and good morals”. Its presence predetermines the dis-
positive nature of the predominant number of norms in civil law and leaves
the list of contracts in it open.

The maintenance and care contract is widely used in civil transactions as a
way to acquire property rights or other rights, and the doctrine and judicial
practice do not dispute its admissibility®. Yet, both in legal doctrine and in
the judicial practice, the problems related to this contract are due not only
to the lack of legal framework but also to many peculiarities underlying this
unnamed contract.

2. A brief historical overview of the development of life maintenance
contracts

Legal history studies reveal elements of the maintenance and care contract
in classical Roman law, where the obligation was imposed on certain per-
sons for the benefit of others (or of a certain community). In the second half
of the 1°* century AD, there were collegia*, such as funeral colleges (collegia
tenuiorum, collegia funeraticia) which provided the organization of a funeral
services to their members through a periodic payment of funds.® Initially,
collegia tenuiorum arose on the principle of mutual assistance between the
persons who were their members. Later, the collegia were public, and it was
allowed to establish and fund such organizations from property donations
of reputable wealthy citizens. The collegia participated in the legal turnover
as separate legal entities. At the beginning of the 4" century AD, the struc-
ture of the collegia tenuiorum was adopted by the charitable institutions (ad
pia causa), organized according to the model of Christian monasteries, with
administration and service staff. It is noted that one of the first charitable
organizations ad pia causa were hostels where they accepted elderly people
(gerontocomia). Initially, such homes appeared in the Eastern part of the
Roman Empire, and later in the West. In legal sources, they are mentioned as
xenon, or nosocomial (and later in the form of hospitium), which were wide-
spread (Georgiev, 2006:45; Yepnera, 2004).
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Funds for the activities of charitable organizations were provided through
a special will ,,in memory of the deceased” (testamento ad memorium). This
resembles the contemporary trusts (foundations) which are created in the
event of death (Article 33 §1 of the Non-profit Legal Entities Act)®, as gratu-
itous donations for non-profit purposes rather than onerous donations (as it
is sometimes assumed),” insofar as non-gratuitous donations are not aimed
at creating a new legal entity (including a legal entity to carry out charitable
activities with the donated property), or creating a covenant, the perfor-
mance of which is assigned in debt to the heirs (e.g. to provide maintenance
and care for a covenanter). The analogy that is made between testamento ad
memorium and a contract for maintenance and care in favor of a third party
does not seem appropriate (Georgiev, 2006: 45). Under the Non-profit Legal
Entities Act, certain persons can be provided care in exchange for money
or transfer of property ownership for non-profit purposes, regardless of
whether the third party is qualified as an incorporated (profit-making) legal
entity or as an unincorporated (non-profit) legal entity.

While some scholars believed that the maintenance and care contract was
not recognized in Roman law (Tranitsov, 1999:7), more recent legal history
studies try to prove that the formula for instituting this contract originated
from Roman law (Pavlevchev, 2014), and was embodied in do ut facias agree-
ments® (“I give so that you may do”), which entail conveyance of property
ownership in exchange for another person’s performance (Yordanova 2020:
237). Specifically for Bulgarian law, it is argued that this contract is based
on a common law institute - the contract for alimony, and on another insti-
tute regulated by statutory law - the contract for [life] annuity, which was
provided for in the repealed 1950 Obligations and Contracts Act. The char-
acteristic performance of the acquirer is taken from the alimony contract- to
provide maintenance and care; the feature taken from the life annuity con-
tract is the immediate transfer of ownership, which serves as the basis for
receiving maintenance and care over time (Pavlevchev, 2014).

¢ Article 33(§1) of the Non-profit Legal Entities Act states that a foundation shall be
established during lifetime or in case of death by a unilateral founding deed, by which
property is granted free of charge for a non-profit goal (Non-profit Legal Entities Act, SG
no.81/2000, 105/2006).

7See: Teoprues, U. (2006). OpuanyecKoTO JiKIle KaTO CTPaHa [0 J0TOBOP 3a U3PBKKa
n usapwxkkKa (The legal entity as a party to a contract for maintenance and alimony),
CwepemenHo npaso 6p.5/2006.

8See: Augpees, M. H. (1993).:Pumcko yactHo npaBo (Roman private law), Co¢u-P, Codua,
1993 (p. 376); Talamanca, M. (1990). Istituzioni di diritto romano, Dott. A. Giuffré Editore,
Milano,1990, p. 555; and others.
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Palimony was an institution of Bulgarian customary law, according to which
sons had to take care of their parents until the end of their parents’ life. In
case the pater familias had no heirs or had only daughters, he took a male
,breadwinner” to run the household and look after the household members
as their own son would, in exchange for which the breadwinner inherited
the entire property.

The contract for life annuity was regulated in the old Obligations and Con-
tracts Act (Articles 523-540) and recognized by more recent judicial prac-
tice’. Under the life annuity contract, the debtor (rentee) undertakes to pay
the creditor (rentee) a periodic sums of money until the end of the credi-
tor’s life in exchange for the transfer of the right of ownership of real estate
(Gramada:Asenikova, 2017).1

The Obligations and Contracts Act, which was repealed in 1950, did not regu-
late maintenance contracts. The legislator did not consider the need for legal
regulation probably because the provision of care by young people to their
elderly parents was governed by common law norms based on moral duty.
However, neither the doctrine nor jurisprudence have ever denied the per-
missibility of a maintenance and alimony contract. In the older literature, the
subject matter of dispute was mainly its legal essence: an unnamed gratu-
itous contract'!, a deed of donation'? or a random sale!? (Velinov, 1967: 203).

In the Bulgarian legislation, the maintenance and alimony contract was legit-
imized in the Citizens' Ownership Act,'* and explicitly regulated in Article

9E.g., see: Decision No. 200/20.04.2011 of the Supreme Court of Cassation (Civil Division
IV), under Civil Code No. 876 /2010 (APIS, 2023)

Gramada (2017): Asenikova, D. Oco6eHoCTH Ha JOrOBOpa 3a NPeXBbPJIsHE HA HEJBUKUM
HMOT cpelly 3aJbJKeHUe 32 U3JpbxKKa U riefaHe (Peculiarities of the contract for the
transfer of real estate in exchange for maintenance and care obligation, 'pamaga (I[lopTan
3a topucTtu), 5.12.2017; https://gramada.org...

H"See:: MeBopax, H., Jlumxu . U., @apxu JI. (1928) KomeHTap Ha 3akoHa 3a 33 'bJI)KEHUSITA
u noroBopuTte (Commentary on the Obligations and Contracts Act), Vol. I1, p. 236, Hasinuna
kHura. Coous,[1924]-1928; Fadenhecht, J. (1934). Critical Notes on Cassation Decision 370-
33-1, Legal Thought, 1934, Book 1, Year XV.

12E.g., in the Decision 431 31-1V and 751-31-1V, the Supreme Court held that the transfer
of real estate from parents to children in exchange for maintenance is a deed of gift because
the maintenance obligation assumed by the children is a legal obligation and cannot be
converted into a contractual one (Velinov, 1967: 203).

13See: Radoilski, L. (1937). Excessive damage in random sales, Legal Archives, vol. 2-3,
1937, pp. 126-148.

4The Citizens' Ownership Act, State Gazette no. 26/1973, 32/1973, 43/1973, 78/1973,
21/1975, 102/1977, 3/1980, 52/1980, 45/1984, 88/1986, 26/1988, 31/1989, 21/1990,
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10(§ 1), Article 13(81), and Article 21(§1), which were in force from 1973 to
1990 (when these articles were repealed). In the past decades, despite the
lack of legal provisions on these contracts, a considerable body of case law
has been accumulated on this subject matter.*

The existence of a maintenance and alimony contract is recognized in the
civillaws of a number of countries (e.g. Switzerland, Poland, Russian Federa-
tion, etc.).’® The civil legislations of Italy, Spain, Bulgaria and other countries
contain no provisions on this matter. Although it is not regulated in the cur-
rent Bulgarian legislation, the contract for maintenance and alimony is one
of the most common contracts in practice. It results in many legal disputes,
anumber of which end up in courts. However, due to the lack of specific legal
regulation of these contracts, the decisions are rather tentative. On the one
hand, the accumulated judicial practice has managed to overcome the lack
of explicitlegal provisions on this legal institute. On the other hand, the lack
of explicit legislation generates a number of controversial issues.

3. Controversial issues in maintenance and care contracts

One of the controversial issue in maintenance and care contracts concerns the
possibility that the acquirer of the property and the debtor under the mainte-
nance and alimony obligation may also be alegal entity. For example, Article
601 (1) of the Civil Code of the Russian Federation envisages the possibility
that a legal entity may be a party to a maintenance and alimony contract.
It stipulates that the parties to the lifetime maintenance and care contract
are the recipient of the annuity and the payer of the annuity, whereby both
natural persons and legal entities can act as payers. The legislator does not
impose any limitation on the organizational form of the legal entity (Geor-
giev, 2006: 46).

The Draft Civil Code of the People‘s Republic of Bulgaria (1978), proposed
by the Ministry of Justice back in 1978, explained (in the part dedicated to
civil obligations) that the Draft Code also regulates new types of contracts,
including maintenance and alimony contracts. Article 544 (§1) of the Draft
Civil Code specified that by virtue of the maintenance and care contract, one
party (transferor) conveys certain property to another party (transferee) in
exchange for the latter’s obligation to maintain and take care of the trans-
feror or a person designated by him.“ Although the proposed provision con-
tains no party limitation, Article 544 (§3) of the Draft Civil Code provided
that ,the transferee shall accept the transferor into his household“. It clearly
indicates the idea that that the debtor under the contract should only be a

44/1996, 19/2005 (repealed).
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natural person, not the state or a legal entity. However, the attempt to explic-
itly introduce the possibility to transform the obligation in kind, by replac-
ing it with its monetary equivalent, has generated the dilemma whether a
legal entity could be allowed to perform the monetary obligation (Georgiev,
2006: 43-44; Tpauunos, 1999: 220-231).

In Bulgarian doctrine and judicial practice, the prevailing understanding
is that the state or any other legal entity cannot be a debtor (supporter)
under this contract because the very nature of placement of elderly persons
or persons with illnesses in established institutions providing social and
integrated health and social services does not constitute the conclusion of a
maintenance and care contract, although the effects of such accommodation
are similar. Even when accommodation entails the payment of a monthly fee,
itdoes not include the cession of property in exchange for the provided care.
In this regard, we may refer to a number of court decisions.!” For example,
Decision 145/2012 of 03.04.2012 of the District Court in Vidin, rendered in
civil case No. 1943/2011 (confirmed by Decision 205/2012 of 19.10.2012 of
the District Court in Vidin in the appeal civil case No. 362/2012) stipulates
that ,thisis a contract concluded between natural persons; thus, a legal entity
cannot be a party to this contract®.

Jurisprudence has consistently accepted that the contract for the transfer
of the right of ownership in exchange for the obligation to provide lifetime
maintenance and care is not concluded for the benefit of the transferee (sup-
porter) but rather for the benefit of the transferor (dependant person). As the
contractis terminated upon the transferee’s death, it means that care can be
provided both by relatives and by a person engaged for this purpose. This
conclusion is made on the basis of Interpretive Decision N2 30 of 17.07.1981
of the Supreme Court, where the court held that the maintenance and care
contract is not so closely related to a specific person that the death of the
transferee (debtor) leads to its termination. The thesis that the obligation to
provide necessary care to the creditor can be directly performed not only
by the debtor but also by a third (engaged) party is permanently accepted
by practice. For example, in Decision No. 5190 of 20.12.2011 of the Regional
Court in Varna in the civil case No. 1705/2011, and in Decision No. 79 of
04.10.2011 of the District Court in Razgrad in the civil case No. 92/2011,
court panels allowed the annulment due to non-fulfillment of maintenance
and care contracts, considering that the debtors (supporters) did not pro-
vide the necessary care personally, nor did they do it by engaging a third
party. Maintenance contracts entail all actions that can be fully performed

17 ATIMC (2023). UndpopmanuonHa cuctema AITMC (Legal information system APIS),
https://web.apis.bg/
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through other persons. In terms of their nature and type, they do not imply
irreplaceable actions. The care that is owed under this contract is a replace-
able action, which can be performed by another person who is known and
close to the transferor; thus, the transferee may provide substitute care as
long as the provided care is permanent and all-inclusive. Therefore, if the
debtor has engaged another person to fulfill his obligations under the con-
tract, the contract shall be considered fulfilled and there will be no legal
grounds for its cancellation.

The more recent judicial practice offers another line of reasoning which may
justify the standpoint that a legal entity can be the acquirer of the property,
i.e. the debtor obliged to provide maintenance and care (thus rejecting the
former reasoning which denied the reality where only maintenance obliga-
tion is assumed). For example, in the Decision No. 200/2011 of 20.04.2011
in civil case No. 876/2010, the Supreme Court of Cassation accepted that a
contract for the transfer of property in exchange for maintenance is com-
pletely valid and does not contradict either the law or good morals. The sub-
stantive legal issue that the Supreme Court (SC) had to decide on was the
validity of a contract for the transfer of ownership of real estate in exchange
for an assumed obligation to pay alimony for the rest of the transferor’s life.
Referring to the SC case law, the judicial panel considered that such a contract
was valid, as confirmed by recent court practice.’® In the cited decisions, the
Supreme Court of Cassation departed from the old practice of referring to
the repealed 1973 Citizens' Ownership Act, according to which the contract
for the transfer of immovable property in exchange for a maintenance obli-
gation only (without a maintenance clause) was equated to an annuity con-
tract; as aresult, it was rendered null and void as being contrary to morality.

The restrictions on the transfer of ownership of immovable property, estab-
lished by the repealed 1973 Citizens’ Ownership Act, were abolished in 1990,
when the current Constitution proclaimed the guarantee of private property
and economic freedom of legal entities as a supreme good. With this change
in the socio-political paradigm, the owner’s transfer of his property rights
to another person in exchange for the payment of a monthly maintenance
or annuity can no longer be considered immoral. Such a transaction is not
contrary to good morals and is valid.

Moreover, in the above-cited decision No. 200 of 20.04.2011 in civil case No.
876/2010, the parties later increased the amount of alimony and agreed to
transfer a portion (1/6) of this amount to a third party, with the aim of accu-
mulating funds to satisfy the claims of third parties related to the recovery

18 Supreme Court of Cassation cases: Decision No. 673/ 03.07.2000 in civil case No. 538/
1998 (Il r.0).; Decision No. 214 /02.05.2006 in civil case No. 141/ 2005 (Il r.0). (APIS, 2003)
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of the reserved part of inheritance of the transferor‘s husbands. In this situ-
ation, the Supreme Court of Cassation judicial panel distinguished the con-
tract concluded in this way from the payment of monthly amount because
the contract has an aleatory element: maintenance is due while the trans-
feror is alive, and not until the payment of the specified price. Although
the modalities have been agreed upon, such as the allocation of part of the
monthly maintenance (in a kind of fund) to satisfy the claims of heirs (the
mandatory reserved portion), the main elements of the parties’ agreement
resemble the contract for annuity. Although it is not expressly regulated in
the legislation, as long as the contract clauses do not contradict either the
imperative substantive legal norms or good morals, the conclusion of con-
tract is admissible by virtue of the principle of freedom to contract (Article
9 of the Obligations and Contracts Act).

Furthermore, the court reasoned that the annuity contract was not void
on the grounds of being contrary to good morals because the contract gave
rise to the legally binding transaction that the parties intended to put into
effect. The parties’ agreement cannot be declared defective either on the
grounds of the non-arrangement of care or on the grounds that the possibly
agreed monthly maintenance fee may prove insufficient to cover the trans-
feror’s needs. When negotiating the contract terms, the transferor (creditor)
assessed what his/her monthly maintenance needs are and what protective
mechanisms should be provided for a possible increase in monthly mainte-
nance payments.

This situation logically gives rise to another dilemma: on the one hand, the
judicial practice allows that the care of the creditor under the contract be
carried out by a third party, engaged by the debtor; on the other hand, con-
sidering that the transfer of property in exchange for the provision of main-
tenance is admissible, jurisprudence denies the possibility of a legal entity
entering into a maintenance and care contract.

The most common problems with this contract are related to the actual
inability or unwillingness of the debtor to provide the necessary care to
the creditor. The debtor may certainly engage a third party to look after
the transferor (creditor), and pay relevant monthly amounts to meet the
transferor’s needs. In such scenarios, the conclusion of a maintenance and
care contract with a legal entity (as a debtor) would be more beneficial for
the needs of the creditor (a natural person) because the legal entity may
provide much more favorable living conditions for people who need special
care. Such contracts also imply greater stability and legal certainty because
they could explicitly regulate the place of performance of the obligation, its
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content, responsibilities, and other essential contract terms (depending on
the specific creditor’s needs).

For all these reasons, the conception that has permanently settled in judicial
practice, which implies that only a natural person can be a debtor under the
maintenance and care contract because ,a legal entity cannot care®, is not
justified. As a matter of fact, physical care with a much higher quality of ser-
vice can be provided (and is constantly provided) by professionally trained
persons or employees of a certain legal entity. The possibility that care can
be provided not only by natural persons but also by legal entities is envis-
aged in Article 5 (§ 3) of the Medical Facilities Act', which states that ,homes
for medical and social care for adults shall be established by municipalities
and other legal entities”.

The maintenance and care institutions (such as ,homes for the elderly*)
receive a certain percentage from the elderly people’s pensions to cover for
the provided accommodation, care, food, etc. In addition, special institutions
(so-called hospices) have been established to cater for the needs of people
with a higher income, where seriously ill people are provided with care by
qualified personnel, including medical care, in exchange for a monthly fee.
Although incidental, the practice also includes cases where some of these
homes provide their services in exchange for the transfer of property by the
creditor (Georgiev, 2006: 44).

The doctrine cited in this article (Georgiev, 2006: 46) tries to take a step fur-
ther, by pointing out to the hypothesis on a possible complication of the legal
relationship where both parties to a maintenance and care contract are legal
entities. Such a relationship could be established under a contract in favor
of a third party. For example, ,a charity provides care to an elderly family
by transferring their property to another legal entity (home for the elderly)
in exchange for the maintenance and care of the family. Under this care and
maintenance contract, the creditor (transferor) will be an individual (natu-
ral person) but he/she will not be a party to the second contract (between
the charity and the elderly home) and would benefit from the stipulations
therein depending on the extent to which he/she accepts that contract.?’ The
construction, although rather theoretical, is perfectly admissible” (Georgiev,
2006: 46).

¥The Medical Facilities Act (3akoH 3asieue6HUTE 3aBeeHUs1), State Gazette no. 62/1999,
[...],25/2023. https://lex.bg/laws/ldoc/2134670848

20Ruschev (2010) argues that the contract in favor of a third party produces a legal effect
not from the moment of its conclusion (as accepted by Kozhuharov, Kalaidjiev) but from the
moment the beneficiary accepts the agreement made in his favor between the stipulant
(promisee) and the promisor (Ruschev, 2010: 88).
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4. Conclusion

Under Article 131 of the Persons and Family Act?, legal entities are bearers
of rights and obligations; they acquire rights and assume obligations for inde-
pendent participation in civil turnover through their bodies. In theory, there
is no doubt that alegal entity and a natural person have an equal standing. In
practice, all requirements concerning the obligations of the debtor under the
maintenance and care contract can be freely negotiated. Therefore, instead
of rejecting an equal status of natural persons and legal entities by general
and vague arguments, it should be envisaged that the maintenance and care
contract would be fully valid and would fully perform its functions even if a
legal entity were the maintenance debtor.
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Cmydenm dokmopckux cmyduja,

Cn0600Hu YHusepzumem “UepHopu3sey Xpabap”,
BapHa,

Peny6auka Byzapcka

/1A JIH TPABHO JIHLE MO)KE BUTH YTOBOPHA CTPAHA Y YTOBOPY O
JIOKHBOTHOM H3/IP)KABAIDY?

Pe3ume

Yeoeop o0 doxcusomnom uszdpscasarsy je jedan od Hajuewhux yzoeopa
Koju ce Kopucme 3a hpeHoc umosuHe y byzapckoj. Mehymum, Heke 6umme
Kapakmepucmuka 0802 y2080pa cy npedmem pacnpasa Kako y meopuju mako
u npakcu. Hako osa epcma yzo8opa Huje pezyaucaHa gaxcehum epahaHckum
3akoHodascmeoM, domaha npasHa aumepamypa 0080/6bHO 0ema/bHO pasmMampa
cneyuguyHocmu obage3y doxcusomHoz u3dpicasarea U 06age3y npeHoca
c8ojuHe, nod hpemnocmagkom da cmMpaHa y makeom y2080py Modce bumu
Uck/eyuuso usuuko auye. 08aj cmas uma wWupoky noOpuwiKy y hpakcu, mako
da cydcka npakca He homuree Mo2yhHocm da y2o8opHa cmpaHa 6yde npasHo
auye. 080 cxeamarse y2080pHUX CMPAHA HUKAJA Huje ocnopeHo uau dogedeHo
y numatse. Aau da au je makeo cxeamarbe nomnyHo HeynumHo? [IpasHo auye
je Hocusay je npasa u 06aeesa, a ke208a cepxd je yueurhe y npagHom npomemy.
Y meopuju, npasHo nuye ce degpunuuie kao ,pagHonpasHu napmxep"” kKoju uma
JjedHaka npasa u o6asese kao u gusuyko auye. JJakae, Moxce ce npemnocmagumu
da 6u y2080p 0 u3dpicasarsy 6U0 NOMNYHO 8AAUGAH U Y CAYYAjy Kadd je npasHo
Auye AYHCHUK Y 061U2ayuoOHOM 0OHOCY.

KmyuHe peuu: npasHo suye, ¢pusuuko .uye, y2080p 0 00HUBOMHOM
usdpoicasarsy, meopuja, npakca.
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Abstract: On several consecutive occasions, the European Court of
Human Rights (ECtHR) has ruled against Bulgaria for its inconsistent
national practice on the issue whether the national court can allow a
transgender applicant’s gender change in civil status documents under
the Civil Registration Act. For many years, the Bulgarian Supreme Court
held that the court’s obligation to allow such a change in the civil status
documents of an applicant who claims to be a transsexual derives from
Article 8 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR, 1950). On the other hand, Bulgarian
legislation understands the concept of ,gender” only in its biological
sense (sex) and does not allow transgender persons to change data on
their civil status in terms of recognition of their gender identity. Bul-
garia is one of the EU member states that have not ratified the Istanbul
Convention for the Protection of Women against Discrimination because
of the ambiguity of the term ,gender"” used in the Convention. In its De-
cision No. 15/2021, the Constitutional Court accepted that, according
to the Constitution, the concept of gender should be understood only in
its biological sense. But, the question of whether the legally registered
gender could be changed to be consistent with a transgender person's
self-perception has remained open. The subject matter of this report
is the answer to this question, which already constitutes a mandatory
practice for Bulgarian courts. After lengthy disputes, this practice was
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1. Introduction

[ssues related to requests for gender reassignment, claiming a gender iden-
tity other than the biologically determined gender, are today particularly
topical all over the world. They enjoy special priority in the acts of the Euro-
pean Parliament and in the speeches of a number of world leaders. It may
be illustrated by the speech of the President of the USA Joe Biden, given
on the occasion of celebrating the newly established International Day of
Transgender People, when Biden declared that transgender people shape
the soul of America.? Today, the world is witnessing powerful LBGT+ move-
ments, parades and demonstrations, claiming that their rights are violated
by traditional understanding of male and female biological sex, which does
not approve a sex change. By abandoning the concept of biological sex and
replacing it with a social concept of gender, persons are given freedom to
define themselves according to their inner feelings, outside the shackles of
secondary sex marks, and institute a new role of human beings, outside the
biological reproductive function and independent of the institutions of par-
entage and family. These problems are subject of a serious recently heated
public debate. The law, as an institution that must objectively reflect and
adequately regulate newly emerging relations in society, cannot remain
uninvolved in this debate. Questions about the admissibility of biological
sex change require a rethinking of the classic institutions of civil and fam-
ily law, related to the status of individuals, marriage, descent, parent-child
relationships, and others.

Without taking a position in this sharp social dispute and explicitly express-
ing a personal opinion, the author of this paper will outline the current atti-
tude of the Bulgarian courts to requests for gender change, under the opera-
tion of the national law on civil registration, which provides for gender as
persons’ right-individuating mark.

2. Bulgaria’s position on gender issues

Bulgaria‘s position in the global kaleidoscope of these problems is-peculiar.
On the one hand, our country is a member of the European Union and, as such,
is obliged to implement the provisions of the bodies of the Union, which are
within the limits of its exclusive competence. Yet, Bulgaria is one of the coun-
tries that has not ratified the so-called Istanbul Convention on the Protec-

2White House (2023). AProclamation on Transgender Day of Visibility, 30 March 2023; (accessed
6.12.2023); https://www.whitehouse.gov/briefing-room/presidential-actions/2023/03/30/a-
proclamation-on-transgender-day-of-visibility/
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tion of Women from Domestic Violence?, among other things, on the grounds
that it cannot accept the ambiguous concept of “gender”, which is subject to
autonomous interpretation.* Currently, the European Parliament is actively
proposing that the EU as a whole accede to the Istanbul Convention and
oblige member states that have not ratified the Istanbul Convention to do so.

On the one hand, the Bulgarian Socialist Party (BSP) has been campaigning
against the gender ideology and for organizing a referendum against the gen-
der ideology propaganda in schools®. On the other hand, the BSP is a member
of the European Socialist and Democratic Party (until recently headed by the
former leader of the BSP [for two terms] and Prime Minister of Bulgaria [for
two terms]) which actively supports the Istanbul Convention.

On several consecutive occasions, the European Court of Human Rights
(ECtHR) has ruled against Bulgaria for its inconsistent national practice on
the issue whether the national court can allow a transgender applicant's
gender change in civil status documents under the Bulgarian Civil Regis-
tration Act.

For many years, the Bulgarian Supreme Court of Cassation held that the
court's obligation to allow a gender change in the civil status documents of
an applicant who claims to be transsexual derives from Article 8 (right to
respect for private and family life) of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (ECHR, 1950). On the
other hand, the Bulgarian legislation understood the concept of ,,gender”
only in its biological sense (sex) and does not allow transgender persons to
change data on their civil status in terms of recognition of their gender iden-
tity. Hence, neither the Bulgarian Constitution® nor the Civil Registration Act’

3Council of Europe Convention on preventing and combating violence against women and
domestic violence Istanbul, 11.V.2011, Council of Europe Treaty Series - No. 210; https://
rm.coe.int/168008482e

*Under Article 3c) of the Istanbul Convention, “gender shall mean the socially constructed
roles, behaviours, activities and attributes that a given society considers appropriate for
women and men”.

5 Le Monde (2023): Chastand J.B.: Bulgarian and Slovakian socialists have started
copying Hungary’s Orban, 1 April 2023, https://www.lemonde.fr/en/international/
article/2023/04/01/bulgarian-and-slovakian-socialists-have-started-copying-hungary-s-
orban_6021381_4.html# (accessed 6.12.2023).

®The Constitution of the Republic of Bulgaria, State Gazette no. 56/1991 (13 July 1991),
85/2003,18/2005,27/2006,78/2006-CCjudgment, 12/2007; https://constitutionnet.org/
sites/default/files/Bulgaria%?20Constitution.pdf

"The Civil Registration Act, State Gazette of Bulgaria, no. 67/1999 (27 Jul 1999), 28/2001,
37/2001, 54/2002, 63/2003, 70/2004, 96/2004, 30/2006, 48/2007, 59/2007, 105/2008,
6/2009,19/2009, 47/2009, 74/2009, 82/2009, 33/ 2010,9/2011, 39/ 2011, 42/ 2012, 66/2013,
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recognize or use the term “gender”.

Bulgaria‘s refusal to ratify the Istanbul Convention was also justified by the
Decision of the Constitutional Court (2018), where the Court interpreted the
concept of ,gender” and ruled that, under the Bulgarian Constitution of 1991,
it may only indicate biological sex (which includes only two categories: male
and female); thus, the ratification of the Istanbul Convention which includes
the term “gender” would be unconstitutional (Balkan Insight, 2021).% On the
other hand, the number of court cases for gender reassignment is increasing,
and the judicial practice on this issue is contradictory.

After long debates, the Interpretive Decision Ne 2/2020 of the General
Assembly of the Civil Chamber of the Supreme Court of Cassation (decided
on 20.02.2022) tried to unify the practice of the courts. The next part of
this paper will show how successful the Court was in that endeavour. On
that occasion, the Supreme Court addressed the issue whether, under the
Bulgarian Civil Registration Act, the Court can allow a change of data in the
already existing civil status documents of an applicant who claims to be a
transgender person.

Given the limited scope of this paper, after outlining the contradictions in
the judicial practice before the Supreme Court rendered the Interpretative
Decision N2 2/2020, we will focus on the Decision of the Constitutional Court
Ne 15/2021 (of 26.10.2021), and the last Interpretive Decision Ne 2/2020 of
the Supreme Court of Cassation (of 20.02.2022).

2.1. Decision of the Constitutional Court Ne 15/2021.

On 19 March 2021, the Constitutional Court of the Republic of Bulgaria was
requested by the Civil Chamber of the Supreme Court of Cassation to pro-
vide its interpretation on the concept of “sex/gender” under the Bulgarian
Constitution in the context of request submitted by transgender persons to
change the data entered in their existing civil status documents. In its Deci-
sion Ne 15/2021 (dated 26.10.2021) in the Constitutional Case Ne 6/2021,°

68/ 2013, 53/2014, 98/2014, 55/ 2015, 39/2016, 50/2016, 85/2017, 91/2017, 47/2018,
17/2019, 24/2019, 101/2019, 105/2020, and 80/ 2023; (accessed 6.12.2023). ; https://
www.mrrb.bg/static/media/ups/articles/attachments/CIVIL%20REGISTRATION%20
ACTa0840b699644381626d9e8e48339e94e.pdf

8Balkan Insight (2021): Bulgarian Court’s Rejection of ‘Istanbul Convention’ Alarms
Activists, by S. Todorov, BIRN, Sofia, 27 October 2021, https://balkaninsight.com/2021/10/27/
bulgarian-courts-rejection-of-istanbul-convention-alarms-activists/

9Decision N2 15/2021 of the Constitutional Court of the Republic of Bulgaria (0of 26.10.2021)
in the Constitutional Case N2 6/2021; https://www.constcourt.bg/en/act-9173
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the Constitutional Court categorically accepted that, according to the Bul-
garian Constitution, the concept of ,gender” should be understood only in
its biological sense (as a binary model including men and women, i.e. male
and female sex). In this legally binding Decision, the Constitutional Court
ruled that both the Constitution and all Bulgarian legislation are built on the
understanding of the binary existence of the human species, that sex/gender
is determined at birth and is lost at death, that ,the concept of ,gender* deter-
mines the constitutional status of individuals in relation to social relations
and specifically to the institutions of marriage, family and motherhood“°.
Under the Bulgarian Constitution (Article 4 §1), the state is governed by the
rule of law, the Constitution and the laws. Considering that the CC interpreta-
tions are binding (Article 149), the inobservance of the Constitutional Court
decisions constitute a violations of the Constitution and the applicable laws.

The Constitutional Court outlines three starting points in its analysis of the
concept of ,gender”. The first starting point is the regulation of marriage as
a union between a man and a woman (Article 46 §1 Constitution); the Court
reminds that the requirement that those entering into marriage shall be of
different sexes is regulated not only in the Constitution of Bulgaria but also
in the constitutions of other EU member states: Slovakia, Croatia, Hungary,
Latvia, Poland and Lithuania. The second starting point is the constitutional
protection of motherhood (Articles 14 and 47 §2 Constitution), which would
be inapplicable if the mother gave birth to a child and then changed her sex to
male; the Constitution clearly refers to ,woman - mother”. The third starting
pointisrelated to Bulgarian traditional values and Eastern Orthodoxy, as the
main religion practiced by the majority of Bulgarian citizens, which is based
on binary division of human beings into men and women as given by God.

In its decision, the Constitutional Court thoroughly analyzed the practice of
the Court of the European Union and recognized transgender persons’ right
to self-identification in terms of gender. However, the Court concluded that
the Court interpretation of the concept of “sex/gender” in biological sense
only is consistent with the Union legal order and is a manifestation of the
Bulgarian national constitutional identity.

2.2. Interpretive Decision N2 2/2020 of the Supreme Court of Cassation

This Interpretative Decision Ne 2/2020 of the General Assembly of the Civil
Chamber of the Supreme Court of Cassation (decided on 20.02.2022)* was
issued almost two years after its Civil Chamber Collegium appealed to the

0bid
11See: https://www.vks.bg/talkuvatelni-dela-osgtk.html
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Constitutional Court to interpret the concept of “gender” within the meaning
of the Constitution and the currentlegislation. In its Interpretative Decision,
the Civil Chamber of the Supreme Court of Cassation relied on the Interpre-
tative Decision of the Constitutional Court Ne 15/2021, which obliges the
national courts to accept that the concept of “gender” is recognized and used
in the Constitution only in its biological sense (binary sex).

When analyzing the practice of the Court of Justice of the European Union
(CJEU) on this matter, the Supreme Court of Cassation concluded that the
CJEU practice upholds the legal regulation of the civil status of persons and
of marriage within the autonomy of the member states. Referring to the judi-
cial practice of the European Court of Human Rights (ECtHR), the Supreme
Courtjudges concluded that the ECtHR commonly reprimanded state parties
for the lack of national legislation that provides for the possibility of chang-
ing the legal status of transgender people and legal recognition of sex/gen-
der change based on conditions and procedures explicitly provided in the
legislation. However, as emphasized by the Supreme Court of Cassation, the
ECtHR generally considers that each country has a discretionary right to
freely decide ,whether or not to adopt legislation regarding the legal recog-
nition of new gender of transgender persons after surgery*.!?

Referring to the former ECtHR case law involving Bulgaria, the Supreme Court
concluded that there are two reasons why Bulgaria was found to be violat-
ing the rights of transgender persons: 1) the uneven practice of the national
courts, and 2) the insufficient legal reasoning of the national courts in jus-
tifying the decision_to refuse a legal change of sex.

The Supreme Court believes that the interpretative decision will contribute
to a more uniform practice of national courts. As for the inadequate legal
reasoning of the national courts to justify why the public interest prevails
over the personal interest of a transgender person to allow a legal sex/gender
change, the Supreme Court of Cassation refers to the Decision of the Consti-
tutional Court Ne 15/2021, and points out that ,the values of society, formed
by religion and morality, are characterized by stability and certainty. When
the state gives a legal permission or authority that is in conflict with estab-
lished moral and/or religious norms and principles, it will not be legitimate,
and it will not achieve its regulatory effect”.!?

2Decision 16.07.2014 of the Grand Chamber of the European Court of Human Rights
(ECtHR) in the case Hamaéldinen v. Finland

3Decision Ne 15/2021 of the Constitutional Court of the Republic of Bulgaria (0f 26.10.2021)
in the Constitutional Case N2 6/2021; https://www.constcourt.bg/en/act-9173

302



I. Ruschev | cTp. 297-307

The majority of judges in the Civil Chamber of the Supreme Court of Cassa-
tion explained that the legal change of sex/gender of one person also affects
other persons in their immediate family environment (children, spouses, par-
ents). [t may generate situations which are inadmissible under the Bulgarian
Constitution, such as marriage between people of the same sex or children
having same-sex parents.

The Supreme Court of Cassation accepts that ,such a change should be con-
sidered admissible only in the case of detailed legislation, which is currently
lacking.“ Thus, in case of absence such legislation, both the Constitutional
Court of Bulgaria and the Supreme Court of Cassation state that only the leg-
islator can decide whether transgender people can legally change their sex
or gender data in their civil status documents.

3. The Dissenting Opinion on the Interpretative Decision Ne 2/2020 of
the Supreme Court of Cassation

The commented Interpretive Decision N2 2/2020 of the Supreme Court of
Cassation, which constitutes a mandatory practice for the national courts,
was accepted by slightly more than half of those who participated in render-
ing this decision of the General Assembly or the Civil Division of the of the
Supreme Court. Out of the total of 49 judges, 28 judges voted ,for”, while 21
judges voted “against” and expressed a Dissenting Opinion, denying both the
legal reasoning and the final result (dispositive) of the interpretative decision.
The Supreme Court judges who signed the dissenting opinion believe that,
notwithstanding the merits of the specific case, ,the interpretative decision
in general and in abstracto introduces a mandatory ban on the legal change
of sex/gender of transgender persons, whereas in reality such a prohibition
does not exist in the objective substantive law operating on the territory of
the Republic of Bulgaria“.!*

The Dissenting Opinion recalls the opinion of the Constitutional Court thatan
interpretative decision does not entail a decision on whether the European
Convention on Human Rights takes precedence over the Bulgarian Consti-
tution, and that neither of these two acts is superimposed over the other.
It is also pointed out that the biological explanation of the concept of ,sex"
does not in any way exclude the legal change of sex of living human beings.
The dissenting judges also noted that the majority Interpretative Decision
does not provide an opinion on some other serious questions, such as: how
will transgender people be protected against discrimination, and what will

14See: Dissenting Opinion on the Interpretative Decision N2 2/2020 of the Supreme Court
of Cassation, on https://www.vks.bg/talkuvatelni-dela-osgtk.html
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happen to those who have changed their sex/gender in the last 30 years?
The dissenting judges reject the thesis of the majority that, considering the
lack of legal regulation, the legal change of gender cannot be allowed by the
court either.

According to the analysis of the basic principles of the European Union law
(e.g. the principle of equality), the Dissenting Opinion assumes that the Bul-
garian courts are obliged to apply their national law but by interpreting it
in the light of the EU law. It also assumes that such treatment (based on sex)
constitutes discrimination within the meaning of the Union law and the
European Convention on Human Rights (ECHR).

The Dissenting Opinion raised another problem. The dissenting judges believe
that the Interpretative Decision will lead to pointless proceedings before the
courts, which will be obliged to refuse legal gender reassignmentin all cases,
without taking any interest in the specific case facts and circumstances. In
such a case, the requests to change the gender data in the civil status acts
should be declared inadmissible, but the Interpretative Decision does not
give any instructions in this sense.

In conclusion, the signatories of the Dissenting Opinion point out that Bul-
garia is a legal state in which the dignity of a human being is irrevocable
and inviolable. Yet, the adopted Interpretive Decision instructs the national
courts to refuse to hear the applications of transgender persons for legal
gender reassignment and render their decision on medical grounds and case
merits. [t will be done without taking into account the specific characteristics
of each individual case and without assessing whether the balance between
the public interests of the society and the private interest of an individual
has been observed, or whether the individual’s right to human dignity and
respect for private life would be unjustifiably affected. Last but not least,
these instructions are contrary to the decision of the Civil Chamber of the
Supreme Court of Cassation in 2015 (in Interpretive case Ne 5/2013), which
stated that ,every national court of all state parties to the Convention for the
Protection of Human Rights and Fundamental Freedoms is also a national
human rights court within the meaning of Article 13 of the Convention“!®

4. Conclusion

This paper has provided a brief analytical review of the key decisions of the
Bulgarian Constitutional Court on gender issues and of the Supreme Court
of Cassation on the issue whether the national courts may allow, under the

SInterpretive Decision Ne 5/2013 of the Supreme Court of Cassation in 2015 in Interpretive
case Ne 5/2013
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Civil Registration Act, the changes to personal data in the already existing
documents on the civil status of an applicant who claims to be a transgender
person. The provided analysis of these judicial decisions shows that, both
formally and legally, these courts refuse to interpret the concept of gender in
any sense other than the biological one (binary sex: man and woman). Thus,
they do not allow transgender people to change the data in the already exist-
ing documents on the civil status of a transgender applicants. These conclu-
sions are made on the basis of the existing legislation. Neither of these courts
excludes the possibility of providing different permissions but only after a
detailed change in the legislation.
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/Ip HeaH Pycues,

PedosHu npogpecop,

IIpasHu pakyamem, YHusepsumem ,,Ce. Kaumenm
Oxpudcku”y Coguju,

JlonucHu uaau Byzapcke Akademuje Hayka,
Peny6auka Byazapcka

IIHTARbA IIPOMEHE I10JIA Y BYTAPCKO] CY/ICKOJ IIPAKCH

Pe3ume

Esponcku cyd 3a mydcka npasa je y dsa Haspama doseo 00.1yKy npomus byaap-
cKe 3602 Hedoc/1edHe HAYUOHA/IHe npakce y 8e3uU ca numarbem 0d Ju cyd Modxice
do3goiumu uaMeHy nodamaka o nosy mpaHcpodHo2 noGHocuoya 3axmesa y
MAMUYHUM KHU2aMA 0 2pahaHcKoM cmamycy Ha 0CHO8Y 3aKOHA 0 pe2ucmpa-
yuju epahana. byzapcku BpxosHu cyd je dyau HU3 2oduHa cmampao da obasesa
cyda da 00380.4u npoMeHy noia y 0OKyMeHmuma o 2pahaHckom cmamycy anau-
KaHma Koju mepdu da je mpaHccekcyaaay npousuaasu u3 ua. 8 Konsenyuje
3a 3auwmumy JbydCKUX Npaea u 0CHOBHUX c/10600a (1950). C dpyze cmpate,
6y2apckKo 3aKkoH0dascmaeo npenosHdje nojam ,poda” camo y 6U0N0UWKOM CMUCAY
(nos), u He d0380./608a MPAHCPOTHUM 0CO6AMA A U3BPUIE NPOMEHY NOOAMAKa
Yy nozsaedy podHoz udeHmumema.

Byzapcka je jedna od 3emasa uaanuya EY koje Hucy pamudukosasie Hcman-
6Y/ICKy KOHBeHyUjy 3a 3awmumy dceHa 00 JucKkpumuHayuje 3602 dgocmuc.e-
HOoCcmu mepMuHa ,pod”“ Koju ce y roj kopucmu. YcmasHu cya je y [lpecydu 6p.
15/2021 nomepduo da, y ckaady ca Ycmagom, nojam poda mpeba pazymemu
CaMo y He2080M 6UOAOWKOM cmucay. Mehymum, ocmasio je omeopeHo numarse
da /1u ce 3aKOHCKU pe2ucmpo8aHu N0/l Moice NPOMeHUMU Kako 6u 6uo y ckaady
ca nepyenyujom mpaHcpodHe ocobe 0 podHoM udeHmumemy. [Ipedmem ogoz
U3/1a2ara je 002080p HA 080 NPABHO humarse, Koje eeh nocma.io deo obase3He
npakce cydosa. HakoH MH0206pojHUX pacnpasa, y Byzapckoj je oea npakca je
ychocmassbeHa jedHuM 00 HajHosujux mymavyera Beha BpxoeHoz kacayuoHoz
cyda (6p. 2/2020) 00 20.02.2023. 20duHe.

KreyuHe peuu: 6uosowku nos, npasHu noj, akmu o epahaHckom cmamycy,
mpaHcpodHe ocobe, o6ase3Ha npakca BpxosHoe kacayuoHoz cyoa.
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Jp ApazaHu Joeaweguh,’ UDK: 343.3/.7:316.647.5/.8
PedosHu np0¢ecop’ 316.647:316.77
IIpasHu pakyamem, YHusepzumem y Huwiy,

Peny6auka Cp6uja

KPUBHUYHA OATOBOPHOCT H KA’KEbUBOCT 3A
HU3A3UBAIE MP)KHHE?

Ancmpakm: Y ocHo8U c8aK02 /bydcKO2 NOHAWAHA Ce HAAA3U C8ECHO
U 80/bHO nocMynarbe Ha 0CHO8Y npemxodHo doHeme od.yke. Takey
001yKy cmeapa uau y4epuihyje odpeheHu momus (y3pok, pas.oez swydcke
akmueHocmu). CAuYHA je cumyayuja u ca epuierbeM Kpusu4YHUX dead
Yy 4ujoj ce ocHosu Hasasu odpeheHu momue uau nobyda. Kada ce kao
no6yoa 3a usepuierse Kpugu4Hoz de/d jagu Mpictbd yYuHUOYyd, madda
ce padu 0 mewKuM Kpugu4HuM deuma 3d Koje cy 3anpeheHe cmpoze
KasHe. Y okeupy Kpugsu4yHux de/ad oge 8pcme jas/ba ce KpUSUYHO 0es0
U3a3usarbe HayUoOHA/AHe, PACHE U 8epCKe MPICHE U Hempne/6ugocmu.
OHo npedcmassba nocedry eapaHyujy ocmeapersa u 3aumume mehy-
HapodHo2 cmaHdapda u ycmasHo2 npuHyuna 3abpaHe JUCKpuMuUHa-
yuje. Ynpaso o nojmy, esemMeHmuMa, kKapakmepucmukama u o6.auyuma
Ucno/basara 0802 KpusuyHoz deaa, y npasy Cpbuje u npasy dpicasa
pez2uoHa 2osopu o08aj pad.

KyuHe peuu: kpusuyHo des10, 3aKOH, MPX*CHA, U3A3UBAHbE, 002080D-
Hocm, Ka3Ha, dpacase pecuoHa.

1.YBog

,[OBOp MpxKHe” ce y foMaheM KpUBUYHOM NpaBy jaB/ba y Pa3JUIUTUM U
crieniUYHUM 00JIMIMMa UCTT0/baBatha, Mehy kojuMa ce Ha moce6aH HAYUH
jaB/ba Kp0o3 MHKpUMHUHaIK]y y KpuBruHOM 3aKkoHUKY Cp6uje’® (K3), y riiaBu

tjovas@prafak.ni.ac.rs

2Paj je HacTao Kao pe3y/TaT UCTPaKMBakha Ha NPOjeKTy Koju ¢puHaHcupa [IpaBHU
dakyntet YHuBep3suTeTa y Hunry: ,0AroBOpPHOCT y IPAaBHOM U JJpyLITBEHOM KOHTEKCTY”
y nepuozay 2021-2025. roguHe.

$KpuBu4HU 3aKoHUK. Cayscbenu eaacHuk PC. Bp.85/2005,88/2005,107/2005,72/2009,
111/2009,121/2012,104/2013, 108/2014, 94/2016 1 35/2019.
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JiBasieceTocMoj: , KpuBryHa jes1ia npoTUB ycTaBHOT ypeherwa U 6e36eHOCTH
Cp6uje”. OBO KpUBUYHO /IeJIO je CUCTEMATU30BaHO M0/l HAa3UBOM: ,M3a3u-
Balbe HAI|MOHAJIHE, pACHE U BEPCKE MPXKibe U HeTpresbuBocTH” (d1an 317.).
Ha oBaj HauMH cy mocTaB/beHa paBuUJia 3a yTBphUBabe KPUBUUHE OATOBOP-
HOCTH Y Ka>KIbUBOCTH 3a U3a3MBakbe, paClIMpUBakbe UJIH IUPebe MPXKibe U
HeTpIe/bUBOCTH KOja je 3aCHOBaHa Ha HAllMOHAJIHUM, PACHUM UJIK BEPCKUM
passinkama. OBo KpMBUYHO /ieJI0, 3alIPpaBo, Ipe/icTaB/ba TeMeJ/b 3a I0jayaHy
KPUBUYHOINPABHY 3alUTUTY 3abpaHe U3a3MBamba HallMOHAJIHE, pacHe UJIH
BepCKe MP3Kibe UJIM HeTPIIe/bUBOCTH, KOja je rapaHTOBaHa MehyHapoHUM
CTaHJapAMMa, ajiu U ;IoMahMM yCTaBHUM MPUHLUIIKMA.

Kao npausBop oBe HUHKpUMUHAIUje ,M3a3MBaka MpXKibe” jaBsba ce YcTaB
Peny6sinke Cp6uje*. OBaj HajBUIIM NMpPaBHU aKT (41aH 21.) npokjaamyje
HaueJio: ,3abpaHa JUCKpUMHUHallMje” mpeMa KoOMe je 3abpatheHa cBaKa JIuC-
KpHUMHHallMja, HemocpeHa UM OCPeiHa, 10 6UJI0 KOM OCHOBY, @ HAPOUUTO
10 OCHOBY pace, 1013, HAl[MOHAJIHE MPUIAJHOCTH, APy LITBEHOT MOPEKJIA,
pobera, BEpOUCIOBECTH, MOJUTHUUYKOT UJIU JIPYrOr YBEPEHA, UMOBHOT
CTama, KYJTYPE, je3uKa, CTAPOCTHU U ICUXUIKOT UJIU QU3IUYKOT UHBAJIUIU-
TeTa. Y okBUpY ,/by/icKux mpaBa u cj060/a” YcTaB (41aH 49.) npokjaamyje:
»,3abpaHy M3a3uBama pacHe, HAIMOHAJHE U BepCcKe Mpxe”. To 3Hauu Aa
je 3a6pameHo U KaXKHbHUBO CBAKO M3a3MBakbe U NOJCTHULIakbe pacHe, Haluo-
HaJIHe, BEpCKe WJIM Jpyre HEPaBHONPAaBHOCTH, MPXKkbe U HETPNEe/bUBOCTH.

[locnenmwe, oficy THO cpeAcTBO (ultima ratio) 3alITUTEe OBOT YCTAaBHOT HaveJia
npe/iCTaB/ba lberoBa KPUBUYHOIPABHA 3aITHUTA KPO3 NPONUCHBaK€ KPHU-
BUYHOT JieJia: ,Mi3a3uBame HallMOHAJIHE, paCHE U BEPCKe MPXKibe U HETp-
nesbuBocTH” (dian 317. K3). [Ipu Tome cam KpruBu4yHu 3akoHuK Cp6uje u3pu-
yuTo AepuHuUIle (4aaH 54a. K3) 1a je KpUBUYHO /I€JI0 YUHEHO U3 MPKHbe
,300T IpUNAZHOCTH pacy U BEPOUCIIOBECTH, HAallMOHAJIHE UJIM eTHHUUYKe
NpUNAAHOCTH, 110J1a, CEKCyaJIHe OpHjeHTaluje UJIU POJAHOT UJIeHTUTeTa
Jipyror auna”.

2. MpKBa y KpMBUYHOM NpaBy

Mp>kHa npeJicTaB/ba noce6Hy BpcTy AudaMHe, HeraTUBHe, 6e34yacTehe
no6y/ie YYMHHOL[a KOjOM Ce MOKe BOJUTH NPUIUKOM U3BpIIeHha KPUBUYHOT
Jesa. OHa yKa3yje Ha HeraTUBHE KapaKTepHe I[PTe HheroBe MCUXO0JIOUIKe
audHocTH (BykoBuh, 2021:471-472). 360r TaKBOT lb€HOT 3Ha4aja, MPXKby
Ha crienii$UYaH HAUKMH N03Haje KPUBUYHO 3aKOHOJJABCTBO Ha /Ba HAYMHA.

y IIpBOM CJIy‘-Iajy MpPXHbda, O4JHOCHO lb€HO CTBApPaAh €, U3d3UBaAbE, paClIUPU-
Bame, pacCilyiaMCaBamwe, moAyIlnupame npegcrtaB/ba KOHCTUTYTHUBHU eJie-

*YcraB Peny6uinke Cp6uje. CaysxcoeHu eaacHuk PC. Bp. 98/2006 u 115/2021.
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MeHaT 0Ce6HOr KPUBUYHOT Jiesia Koje no3Haje KpuBUYHU 3aKOHUK, Mehy
JIOJIUTUYKUM” KPUBUYHUM JI€JIMMA, Y TJIaBU JIBaZleCeTOCMOj KOja HOCH
Ha3uB: ,KpuBuuHa fjes1a npoTuB ycTaBHOT ypehemwa 1 6e36egH0oCTH Pemny-
6siuke Cpo6uje” (usan 317.). OHo Hocu Ha3uB: ,Mi3a3uBalbe HalMOHAJIHE,
pacHe U BepcKe MpKibe U HeTpliesbuBocTH . Ha oBaj HauuH je 06e36eheHa
NojayaHa KpMBUYHOIPaBHA 3alITUTA YCTAaBHOT IPUHIIMIIA 3a6paHe U3a3u-
Baiba HallMOHAJIHe, pacHe UJIM BepPCKe MpPXKHbe UJIM HeTpres/buBOCTU. HanMe,
YctaB Peny6.uke Cpbuje y apyrom aeay: ,/byAcka U MambUHCKA [IpaBa U
cyao060/e” Mehy ,0CHOBHHUM HauyesiMMa” TapaHTyje HEMOCpeJHY MTPUMEHY
3ajeMyeHMX NpaBa. YcTaBoM (4saH 18.) ce jeMye, 1 Kao TakBa, HENOCPEZHO
ce IpUMemYjy /byACKA U MatbMHCKA IIPaBa 3ajeMyeHa onuTenpuxsaheHum
npaBuJnMa MehyHapoziHOT TpaBa, noTBpheHUM MehyHapOJHUM yroBOpUMa
Y 3aKOHUMa.

C apyre ctpaHne, KpuBuunu 3akoHuk Cp6uje Mehy okosiIHOCTUMA Koje cy/
y31UMay 063up NPUJUKOM OJ]MepaBata Ka3He yYUHUOLY KOHKPETHOT KpH-
BUYHOT JleJia, Y OKBUPY ,0TexaBajyhux” okosHocTy (4wiaH 54a. K3) uspu-
YUTO HABOJH ,MPKIbY~ Kao oce6Hy BPCTY nmobyae. OBOM 3aKOHCKOM OZipe /-
60M ce UCTHYE /12 je KPUBUYHO JIeJI0 U3 MPXKEbe YUHUbEHO aKo je Hherona
pajiiba U3Bpllewa IpeAy3eTa IpeMa pyroM ULy ((kpTBH) 360r npunagHo-
CTH pacy ¥ BEpOUCIIOBECTH, HallMOHAJIHE UJIM eTHUYKe IIPUIIaZJHOCTH, 11013,
ceKCyaJiHe OpHjeHTallyje WU PoJHOT U eHTuTeTa Apyror auna (CtojaHo-
Buh, 2022:326).Y cBaKkoM cJy4ajy MpKiba IpeJcTaB/ba nocebaH, U3pa3uTo
BUCOK CTelleH CBeCHe U BOJbHEe YIIPaB/beHOCTH YYUHHUOLA HA OCTBapemhe
KpPHMBUYHOINPABHO peJieBaHTHe [T0CJIeJULie Y CII0JbHOM CBeTy, 6e3 063upa Aa
JIY je oHa NpaheHa JpyryuM ICUXO0JIOLIKKUM eJleMeHTUMa, TZe CIaAajy nobya,
HaMepa, IIuJ/b U MOTHUB (PasjoBaHoBuh, 1975:184-185).

3. [IpaBHU OCHOB cipeYyaBamha MpKH€

3.1. MehyHapodHu npasHu cmaHdapou

Y cucteMy o6e36ehema 1 3alITUTe YHUBEP3aJHUX, ONIITENPU3HATHUX, [IUBU-
JIN3aLl1MjCKUX, OCHOBHHUX JbY/CKUX €/1060/a U IpaBa ocebaH 3Ha4aj UMajy
MehyHapoHU cTaHAApAU. Y OKBUDPY 0BUX MehyHapoJHUX CTaHJapAa crel-
vdUuyaH KapaKTep UMajy OHU KOjU [IPOKJIaMyjy ONLITH IPUHIL U ,3abpaHe
JUCKpPUMUHaLMje” KojuMa ce M3a3uBa UJIU IO CTHYE MPXKEba 10 61JI0 KOM
OCHOBY UJIU KPUTEPUjYMY.

YHUBep3aJiHa ieKJapaliyja o JbyACcKUM npaBuMa® (1948.) npeacraBsba NpBU
MehyHapoJHU JOKyMeHAT yHUBep3aJHOTr KapakTepa Koju (4JsaH 1.) npo-
KJIaMyje IPUHLIMI Ja ce ,CBa JbyAcka 6uha pabajy cio6oaHa u jeaHaka y
JIOCTOjaHCTBY U npaBuMa (Pauuh, Muaunkosuh, [laynosuh, 1998:51-59).
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OHa cy o61apeHa pa3yMoM U cBellhy, na ctora Tpeba /ja IoCTymnajy jeHU
npeMa Apyrumay fyxy 6parctsa’. OHa moTBphyje npuHL U (4JaH 2.) npemMa
KOMe ,,CBAaKOM JIMIy IpUMNazajy cBa, JlekaapanydjoM KOHCTUTYHUCAHa, TpaBa
U cj060/e 6e3 MKaKBUX pasJ/iMKay Iorjejy pace, 60je, 1oJa, je3uka, Bepou-
CINOBECTH, NOJUTHUYKOT UJIH PYTOT MULI/beHA, HALLMOHAHOT UJIH IpYyIITBe-
HOT [TOpeKJia, UMOBUHe, pohemwa U/ ApyTrux oKoJHOCTH. To jas/be 3Ha4H Jja
ce Hehe NpaBUTHU HUKAKBa pa3JiMKa Ha OCHOBY NMOJHUTHUYKOT, IPABHOT UJIH
MehyHapoAHOT cTaTyca 3eMJbe UM TEPUTOPHje KOjoj HEKO JIUIle IpUMNaja,
61J10 /a je OHA HE3aBUCHA, 10/} CTapaTe/bCTBOM, HecaMoyIipaBHa UJIH [ia joj
je cyBepeHOCT Ha Ma KOju Jpyru HauuH orpaHudeHa” ([ajun, 2012:51-57).
KonauHo, /leksiapaiyja (4/1aH 7.) HarJamasa Jja cy ,,CBU IIpe/] 3aKOHOM je/I-
HaKH ¥ MMajy NpaBo 6e3 MKaKBe pa3J/MKe Ha M0o/jjeIHAaKy 3alITUTY 3aKOHa.
CBM MMajy paBo Ha je/lHAKYy 3aLITUTy NPOTUB OUJI0 KaKBe JUCKPUMUHA-
I[Mje UJIM IPOTHUB CBAKOT IO/ICTHIIakba Ha 0BaKBY AuckpuMuHanujy” ([pyna
ayTopa, 2000:65-73).

Jpyru mehyHapoaHUu JOKyMeHAT yHUBEP3aJHOT 3HAa4aja Koju 3abpamyje
JUCKPUMUHALUjy IpeJicTaB/ba MehyHapojHU aKT 0 rpah)aHCKUM U OJIU-
TUYKUM npaBumMa’® (1966.). U oBaj fokyMmeHaT y cucteMy MehyHapoaHux
cTaHzap/a (4siaH 26.) KOHCTaTYje Aa Cy ,,CBa JIMLA jeJjHaKa [IpeJ 3aKOHOM U
MMajy npaBo, 6e3 UKaKBe JUCKPHMHUHALH]j€E, HA jeJHAKY 3aKOHCKY 3aIITUTY
(Bafar, 2014:121-125). 3akoH Tpe6a /ja 3a6paHu CBaKy JUCKPUMUHAIIH]Y U
Jla rapaHTyje CBUM JIMIIMMA jeIHAKY U 1eJIOTBOPHY 3aUITUTY IPOTUB JHC-
KpUMMHAaIMje 6UJI0 Ha OCHOBY pace, 60je KOXe, 110J13a, je31Ka, BEpe, OJUTHY-
KOT U ZIpyTOT MUILIJbeHA, HAIMOHAJHOT U Py ITBEHOT MOPEKJia, UMOBHUHE,
poja usu 6uio koje apyre okonHoctu” (Tomovié, Bogicevi¢, 2003:17-24).
[Ipe Tora [lakT (4saH 19.) je nponucao Aa ,HUKO He CMe Jja Oy/le Y3HEMU-
paBaH 360T CBOT MUIIJbEA, T€ ZIa CBAKO MMa MPABO Ha CJI060/1y TPAXKEHa,
NpUMara v NiMpemna 06aBellTeha U Hieja myTeM ITaMIle UJIU Y YMeTHUY-
KOM 006JIMKY, HJIU Ma KOjUM JIPYTUM CpPeACTBOM 110 CBOM U360py. Y CBaKOM
cJ1y4ajy Kopuiiheme OBOT IpaBa MOBJIAa4YM 32 COOG0M MoCceOHe NYKHOCTH U
0/ICOBOPHOCTH, I1a Ce MOXKe NMOJBPIrHYTH U3BECHUM OTpPaHUYEHUMA Koja
Cy yTBpheHa 3aKOHOM U Koja cy HeonxoaHa (Murtezi¢, 2021:109-113): a) 3a
MOIITOBak€ PaBa UM yryie[a APYyTUX JIULA U 6) 33 3alITUTY HALLUOHAJIHE
0e36e/JHOCTH UJIX jaBHOT MTOpeTKa, UJIM jaBHOT 3/ipaBJ/ba UK MopaJia”. OBaj
[TakT, Takohe (4saH 20.) mpomnucyje ia je 3aKOHOM 3ab6pakbeHO ,,CBAKO 3aro-
Bapakbe HalMOHAJIHe, paCHe UJIM BepCcKe MpXKHbe Koje IpeJCTaB/ba NOJ-
CTHUIabe Ha IUCKPUMUHAIHUjY, HepHjaTe/bCTBO MM Hacusbe” (Kazazic,
Nadazdin Defterarevi¢, Kotlo, 2009:67-72).

¢ MehyHapo/jHU MakKT 0 rpahaHCKUM U NOJUTUYKUM npaBuma. CayxcbeHu aucm COPJ.
Bp. 7/71.

314



/1. JoBaweBuh | cTp. 311-333

KonayHo, cucteM MehyHapoHUX CTaHAAp/la KojuMa ce rapaHTyje ,3abpaHa
JUCKpPUMHUMUHALUje” je NONyHeH U jeJHUM PeruoHaJHUM JOKYMEHTOM
(Harland, Rochem, Strauss, 2003:78-84). To je EBpornicka koHBeHIHja 3a
3alITUTY JbYACKHX MMPaBa U OCHOBHUX cJi060aa’ (1950.) koja y mpBOM Jeny
noj HasuBoM: ,IIpaBa u cio6oze” (diaH 14.) npokjamMyje NpuHIUI: ,3abpaHe
auckpumuHanuje” (Dujmovic, 2021:119.124). [Ilpema 0BOM NPUHIIUITY Y 3KH-
Bame NpaBa U cjao6oja npeaBuhenux y KonBenuuju obesbehyje ce 6e3
JIMCKpUMUHAIHje 10 GUJI0 KOM OCHOBY, Kao LITO CY 10JI, paca, 60ja Koxe,
je3UK, BEPOUCIIOBECT, MOJIUTUYKO UJIH JIPYT0 MUIILJbEkhe, HAIIMOHAJIHO UJIH
COIIWjaJTHO MOPEKJIO, Be3a C HEKOM HallMOHAJIHOM MatkbUHOM, UMOBHO CTakhe,
pobewe unu apyru cratyc’ (Lapuh, 2015:248-250). KouBeHuja (4/1aH
10.) Takohe mponucyje aa ,CBaKo MMa IMPaBO Ha CJA0060y U3paXKaBama,
LITO YKJ/byuyje cJ1060/y Noce/joBakba CONCTBEHOT MULI/bEHA, TPUMakbha
Y caonuiTaBamwa HHpopManuja U ujieja 6e3 Mellamwka jaBHe BJIACTH U 6e3
063upa Ha rpanuule” (Nadazdin Defterdarevi¢, 2007:11-14). ¥3 EBponcky
KOHBeHIIU]jy uctuye ce [Ipenopyka 6poj P (97) 20 KomuteTa MmuHucTtapa
CaBeTa EBpore. OHa o/ TOBOPOM MpXKibe ,10J[pa3yMeBa CBe 00JIMKe U3pa-
’KaBama KOjH, IMpe pacnupyjy, NOACTUIY WU NPaBAAjy pacHY MpPKIbY,
kceHoP0oOHjy, aHTUCEMUTH3AM HJIU Jpyre 06JIMKe MPXKibe 3aCHOBaHe Ha
ToJIEpAaHIUjH, YKbYYyjyhy 1 HETOJIEpAHIHjY U3paXKeHYy ¥ GOPMHU arpecuB-
HOT HAaI[MOHAJIM3Ma U eTHOLIEeHTPU3MA, IUCKPUMHUHAIIMje U HellpujaTesb-
CTBa MpeMa MalkbMHAMa, MUTPAaHTUMa U JbyJIMMa UMUTPAHTCKOT nopekJia”
(Kapekuac, 2009:94-97).

3.2. HayuoHasaHu cmaHdapdu y npasy Cp6uje

Jlasba peasivsanyja HaBeleHUX MehyHApOAHUX CTaHAAp/Aa 0 3a6paHu OUJI0
KOT 06JIMKa/BU/Aa AUCKPUMHUHALMje 0 OUJI0 KOM OCHOBY Ca/ip>KaHa je y
YcraBy Peny6sauke Cp6uje (2006.). YctaBoMm (4saH 21.) je mpoKJIaMoBaH
NpUHIMI: ,3a0paHe AUCKpUMUHaKje”. [I[peMa oBoM peliewy ,lpej YcTaBoM
Y 3aKOHOM CBH CYy jeiHaKH. CBaKO MMa NIPaBO Ha je/lHAKY 3aKOHCKY 3alITUTY,
6e3 JUCKpUMHUHAIKje. 3abpabeHa je CBaKa AUCKPUMUHAIIM]ja, HeTlocpeJHa
WJIM TIOCpeJIHa, TI0 OUJI0 KOM OCHOBY, @ HAPOYUTO 10 OCHOBY pace, MoJia,
HaIllMOHAJIHE PUINAIHOCTH, Py ITBEHOT OPeKJIa, pohera, BEPOUCIIOBECTH,
MOJIMTUYKOT UJIM IPYTOT YBePeHha, UMOBHOT CTakha, KYJITYPe, je3uKa, CTapo-
CTH U IICUXUYKOT WU GU3UYKOT UHBaNUUTeTa”. Y OKBUDY ,/byZiIcCKUX IpaBa
U c0604a” (unaH 49.) YcTaBa npokJjiaMoBaHa je Takobhe: ,3abpaHa usasu-
Bama pacHe, HAI[MOHAJIHE U BepCKe MPKHbe”, ITO 3HAYH /1A je ,,3a6pambeHo
Y Ka)XHbMBO CBAKO M3a3WBakbe U NOACTHLIAbe PACHe, HALLMOHAJIHE, BEPCKe
WJIM IpyTe HEPAaBHONPABHOCTH, MP)KHb€ U HETPIE/bUBOCTH .

YBM yCTaBHU NOCTYJIATH CY AaJbe pa3paheHr 3aKkoHOM 0 3a6paHU JUCKPU-
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muHanuje Cp6uje® (2009.). OBaj 3akoH (4saH 2.) noj , AUCKPUMHUHALHjOM”
U ,JUCKPUMHUHATOPCKHUM MOCTyMambeM” 03HayaBa ,CBAaKO HeONpaB/JaHO
NpaB/bekbe pa3JIMKe WU HejeJHAaKO NOCTyNake, 0JHOCHO MPONyIlITamke
(MCKJ/byYHBakbe, OrpaHUYaBakbe UJIH [JaBatbe IPBEHCTBA), Y OJHOCY Ha JIMLa
WJIM TPYyTie Ko M Ha YJlaHOBe lbUXOBUX TOPOAMIIA, UK BbUMMa GJIMCKA UL,
Ha OTBOPEH MJIM NIPUKPHUBEH HAYMH, a KOjU Ce 3aCHMBA Ha pacH, 60ju Koxe,
npenyumMa, ApXKaB/baHCTBY, HALJMOHAJIHOj NPUNAAHOCTH UM €THUYKOM
NIOpPEKJIY, je3UKY, BEpCKUM UJIM NOJUTUYKUM y6ehewuMa, oy, poay, poa-
HOM U/IEHTUTETY, CEKCYaIHOj OpHjeHTall1jH, IOJTHUM KapaKTepUCTUKaMa,
HUBOOM IPHUX0/Ia, UMOBHOM CTamy, pohemy, FeHETCKUM 0COGEHOCTHUMA,
3/IpaBCTBEHOM CTakby, UHBAJIUUTETY, 6pa4YHOM U MOPOJAUYHOM CTATYCY,
ocyhuBaHOCTH, CTApOCHOM [J100Y, U3TJIey, YJIAHCTBY Y MOJUTUYKUM, CUH-
JUKaJHUM U APYTUM OpraHusalyjaMa U JpyruM CTBapHUM, OJJHOCHO NTpeT-
MOCTaBJ/beHUM JIMYHUM CcBOjcTBUMA”. Kao 06/1MLM AUCKpUMUHaLUje (4/1aH
5.) jaBJpajy ce: HemocpeAHa U NocpeJiHa AUCKPUMHUHALIHM]ja, KA0o U NIOBpeJa
HayeJla jeJHAKUX NpaBa U 06aBe3a, 03UBake Ha 0JFOBOPHOCT, Y/ Py KHU-
Bakbe pa/iy Bplllewka JUCKPUMHUHALHje, TOBOP MPXKibe, y3HEMHUPaBatbe, IOHU-
’kaBajyhe nocTtymname, N0JHO U POAHO Y3HEMHpaBake, Kao ¥ HaBohemwe Ha
JUCKpHUMHUHALH]y.

4. U3a3uBame HALlUOHAJIHE, pPacCHe U BEpPCKe MpPXKHE U
HEeTpHne/bUBOCTH

4.1. Cucmemamuka Kpugsu4Hoz desa

Meby kKpUBUYHUM JleiMMa NPOTUB yYCTaBHOT ypehewa u 6e36eaHOoCTH Peny-
6.11ke Cp6uje cnenupuyHy caJip>KUHY, NIPUPO/Y, 3HAUAj U KapaKTEPUCTUKE
MMa KPUBUYHO /IeJ10 0/l HA3UBOM: ,,MI3a31Bambe Hal[MOHAJIHE, pAaCHE U Bep-
CKe MpXHe U HeTpre/buBocTu (4iaH 317. K3). OBo je, uHa4Ye, KPUBUYHO
JleJ10 y 3aKOHO/IlaBCTBMMa /ip:KaBa pervuoHa (koje cy HacTaJe pacnagom COP
JyrocsnaBuje) npeaBrubheHo o pa3IMYMTHM 3aKOHCKMM Ha3UBUMa, OZLHOCHO
Ca pa3JIMYUTOM CaZAPKUHOM, OTUCOM U 006JIMI[MMa/BU/IOBUMA UCII0/baBakba
KOje je CUCTeMaTU30BaHO y pa3/IMUUTUM I'PynaMa KpUBUYHHUX JieJia Kao IITO
Cy KpUBHMYHA Jles1a IPOTUB: a) jaBHOT peZia U Mmupa (XpBaTcka, Peny6inka
Cpricka), 6) cs1060/41a ¥ mpaBa YoBeKa U rpahanuHa (bocHa u XepiieroBuHa)
U B) ycTaBHOT ypehemwa, 6e36eIHOCTH, TopeTKa UM aAp:kaBe (Cpowuja, Cio-
BeHHja, LlpHa 'opa, CeBepHa MakeaoHuja, bpuko auctpukt bBUX u ®enepa-
nuja BUX). UHTepecaHTHO je /la 0By MHKPUMHUHAIM]jy He I03Haje MO3UTUBHO
KPUBUYHO 3aKOHO/IaBCTBO CJjloBeHHUje.
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WHade, 0BO je KpUBUYHO /leJI0 T03HATO MO/, Pa3JIMYUTUM Ha3uBuMa. Kas-
HEHH 3aKOH XpBaTcKe’ 0BO /ieJI0 HAa3UBa: ,JaBHO MO/CTHIIAabe HA HACUJbE
u Mpxkwy” (4naH 325.), nok ra KpuBuynu 3akoHuk Peny6snke Cpricke!® (y
cactaBy bocHe u XeplieroBuHe) cJIM4HO Ha3MBA: ,JaBHO M3a3MBalbe U NO/J-
CTUIlalbe Hacu/ba U MpXkibe” (wiaH 359.). Kao Mo/JIMTUYKO KPUBUYHO JI€JI0
(monyT npaBa Cp6uje) KpUBHUUHO feio: ,M3a3uBame HallMOHAJIHE, PACHE U
BepCKe MPXHe U HETPIE/bLUBOCTU” NMO3HAjy CBa Apyra peruoHasjHa KpHu-
BUYHA 3aKOHOJJaBCTBa, ocuM KpuBuyHOr 3akoHa bocHe u XepieroBune!!
(xoju meJio noa Ha3uBoM: ,Mi3a3uBakbe HallMOHAJIHE, paCHE U BEPCKE MPXKIbE,
pasjiopa U HeTpHe/bUBOCTU” - YiaH 145a. - npeaBubha Kao KPUBUYHO Jl€J10
NpPOTUB c/a060/1a U IpaBa YoBeka U rpahanuHa). Tako, KpyBUYHU 3aKOHUK
[IpHe l'ope!? y rpynu KpUBUYHHUX JleJia MTPOTUB YCTAaBHOT ypehema u 6e3-
6enHocTH (4iaH 370.) npeBubha KpUBUYHO JeJio: ,M3a3ruBame HAl[MOHAJHE,
pacHe ¥ Bepcke MpXKibe”. Ha UCTH HauyWH nocTyna U KpuBUYHU 3aKOHUK
CeBepHe MakejoHHje"® KOjU y TPy Y KPUBUYHUX JieJ1a TPOTUB Jip:KaBe (Y1aH
319.) Takohe npeaBuba kpuBu4HO AesioM: [logcTULIakbe MPKEb€E, pasaopa
WJIY HETPIIe/bUBOCTHU IIpeMa HallMOHaJIHOj, PaCHOj, BEPCKOj UJIU APYTOj AHC-
KpHUMHHATOpPHOj ocHOBU . KpuBu4HH 3akoH Penepanuje BUX™ (unan 163.)
y rpyNd KPUBUYHUX Jlesia MPOTHUB YCTaBHOT nopeTka Pejiepaliyje nosHaje
KpPUBHUYHO Jiesi0: ,U3a31Bame HapOAHOCHE, pacHe U BepCKe MpXKibe, pa3/iopa
Wy HeTprnesbuBocTU”. [locse iU 3aKoH ca npruMeHoM y bocHu v Xepuero-
BuHH, KpuBu4HU 3akoH Bpuko auctpukta BUX'® (usnan 160.) Takohe y rpynu
KPUBUYHHUX JleJia IPOTUB Jip>KaBe MpeiBuha KpUBUYHO JieJio: Vi3a3uBamwme
HallMOHAJIHE, PacHe U BEPCKe MPXKibe, pa3/iopa WU HETPIE/HLUBOCTH .

9Kazneni zakon, Narodne novine Republike Hrvatske. Br. 125/2011, 144/2012, 56/2015,
61/2015,101/2017,118/2018, 126/2019,84/2021 1 114/2022.

0 KpuBu4HU 3aKOHUK. Cayxc6eHu eaacHuk Peny6auke Cpncke. Bp. 64/2017, 104/2018,
15/2021 u 89/2021.

" Krivi¢éni zakon, SluZbeni glasnik Bosne i Hercegovine. Br. 3/2003, 32/2003, 37/2003,
54/2004, 61/2004,30/2005,53/2006, 55/2006,32/2007,8/2010,47/2014, 22/2015,40/2015,
35/2018, 46/2021i31/2023.

12Kriviéni zakonik. SluZbeni list Crne Gore. Br.70/2003, 13/2004, 47/2006, 40/2008,
25/2010, 32/2011, 64/2011, 40/2013, 56/2013, 14/2015, 42/2015, 58/2015, 44/2017,
49/201813/2020, 26/2021, 144/2021 i 145/2021.

BB KpuBHYeH 3aKOHUK, Cayxc6eH eecHuk Ha P.Makedonuja. bp. 37/1996,80/1999, 4/2002,
43/2003, 19/2004, 81/2005, 60/2006, 73/2006, 87/2007, 7/2008, 139/2008, 114/2009,
51/2011,135/2011, 185/2011, 142/2012, 166/2012,55/2013,82/2013, 14/2014, 27/2014,
28/2014,41/2014,115/2014,132/2014,160/2014,199/2014, 226/2015,97/2017,170/2017,
248/2018, 1 36/2023.

" Krivi¢ni zakon. Sluzbene novine Federacije Bosne i Hercegovine. Br. 36/2003, 37/2003,
21/2004, 69/2004, 18/2005,42/2010, 42/2011, 59/2014, 76/2014, 75/2017 i 31/2023.

15Krivi¢ni zakon. Sluzbeni glasnik Brcko Distrikta Bosne i Hercegovine. Br. 19/2020.
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4.2, I[lojam Kpusu4Hoz deaa

KpuBuuHno neJio (4an 317. K3) ce npema 3akoHCcKoM onucy y Cp6uju cacToju
y W3a3uBakby UJHM paclupHUBakby HallMOHAJHE, pacHe UJIM BepCKe MPIXKibe
WJI1 HETPIe/bUBOCTU Mehy HapoauMa UM eTHUYKUM 3ajeJlHHUIlaMa Koje
»kuBe y Cpbuju (Hhophesuh, Hophesuh, 2020:200). OBo je KPUBHUUYHO €O
naHacy Cpbuju ogpeheHo HAa HAEHTUYAH HAUWH KA0 U ICTOMMEHO KPUBUYHO
JleJio Koje je paHuje 6uJsio npegBubeHo y yiaHy 134. KpuBru4HOr 3aKoHa
CODP JyrocsaBuje!® (1976.). Tume je 6uia MOCTaB/beHA COJIMJIHA 3aKOHCKA
OCHOBA 3a CAaHKLMOHHCake HajTeXKUX 06JIMKa Hana/ia, HoBpese Ul yIpo-
»KaBamba, MehyHanuoHaHUX oiHOCca (0HOCa u3Mely Hapo/ia ¥ HApOZHOCTH)
y TaJialllkoj jyrocjoBeHckoj ApxaBu (CtojanoBuh, 2002:183). Ha cavyan
Ha4MH NOCTYNajy U pyra KpUBUYHA 3aKOHO/IaBCTBA Ip>KaBa Yy PeruoHy.

KpuBuuHo geso u3s ynana 325. K3 XpBaTcke: ,JaBHO IOTHI[alhe HA HACUJ/be
1 MpXKBbY” YMHHU JIMIe Koje My TeM IITaMIle (THUCKA), pajuja, TeJeBU3Hje,
payyHapCKOT CHUCTeMa MJIM MpeXe, Ha jaBHOM CKYIy UJIM Ha JPYyTHd HAUUH
jaBHO NMOZCTHYE UM jJABHOCTH YYUHHU JOCTYIIHUM JIeTKe, CJIMKe UJIU ipyTe
MaTepujaJie KOjuMa Cce N03MBa Ha HAacUJ/be UJIK MPXKIY KoOja je ycMepeHa
npema rpynu (CKynuHH) Jby/IU UK NPUNIAJHUKY rpylie (CKymnuHe) 360r
U XO0BE PacHe, BEpCKe, HallMOHAJIHE UJIM eTHUYKe IPUNaHOCTH, IOPEKJIA,
60je K03Ke, 110J1a, IOJHOT ONpe/ie/berba, POJHOT UIeHTUTEeTa, UHBAJIUAUTETA
WJIK KaKBUX JIpyTux ocobuHa (Turkovié et al., 2013:400). [Ipema u3puuunToj
3aKOHCKOj oipeiou (cTaB 3.) MOKyIIaj Aesa ([akKJe, ;beroBo YMUILbAjHO
3anouyrmame) je KaxxkmwuB. Jlasbe, KpuBuunu 3akoHuk LpHe ['ope (4iaH
370.) npeaBuba KpuBUYHO Jiesio: ,Mi3a3uBame HAI[MOHAJIHE, paCHE U Bep-
CKe MP>KHe” Koje Ce CacTOju y jaBHOM NOACTUL Ay Ha HACU/be UJIU MPXKIbY
npeMa rpymny Uiu 4jaaHy rpyre Koja je ofjpeheHa Ha 0OCHOBY pace, 60je Koxe,
pesnuruje, mopekJia, ip>kaBHe WJM HallMOHaJ/He npunaaHocTH (Lazarevid,
Vuckovi¢, Vuckovi¢, 2004:860-862).

C npyre ctpane, KpuBuunu 3akoHuk CeBepHe MakegoHuje (4iaH 319))
npeasuba kpuBUYHO feJio: JlogcTUlalkbe MpXKIbe, pa3zjopa U/ HeTp-
[eJbMBOCTY Ha HalJUOHAJIHOj, PACHOj, BEPCKOj U APYTOj LZUCKPUMUHATOPHO)]
ocHoBH”. OBO Cce J1eJ10 CacTOju Yy JUPEKTHOM (HenocpeHOM) UJIM UHIUPEKT-
HOM (ITOCpeJHOM) U3a3UBabY UJIH O/ICTHULIAY MPKIbe, Pa3/j0pa U1 HETP-
Ne/bMBOCTH Ha OCHOBY I10.J1a, pace, 60je Koxe, IPUNaZHOCTH MaprMHaJIU30-
BaHOj I'pyNH, eTHUYKe IPUNIAJHOCTH, je3UKa, P>KaB/baHCTBa, Py LITBEHOT
NIOpEeKJIa, BEPOUCIIOBECTH, AAPYTe BPCTe yBepemwa, 00pa3oBame, IOJUTHUKA
omnpe/ie/bena, JUYHUA UJIH APYIITBEHHU CTATYC, MEHTAJHOT WX GU3UIKOT
MHBaJUJUTETA, CTAPOCTH, OpayHOT UJIM BAaHOPAYHOT CTamka, UMOBUHCKOT

16 KpuBuuHH 3aKoH. Cayxc6enu aucm COPJ. Bp. 44/1976, 36/1977, 34/84, 74/87, 57/89,
3/90, 38/9045/90, 54/90 u Cayxc6enu aucm CPJ, 6p.35/92,37/93, 24/94 u 61/2001.
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CTama, 3/I[PaBCTBEHOr CTakha UJIH 10 IPYTOM OCHOBY peiBU)EHOM 3aKOHOM
WJIM TOTBpheHUM MehyHapoJHUM YyTOBOPOM NPUHY/IOM, Y3HEMUPABAEM,
yrpoxkaBambeM 6e36eJHOCTH, UICMeBakbeM HAal[MOHAJIHUX, ETHUUKUX, BEP-
CKUX U JIPYTUX CUMO6O0JIa, Ta/beheM, YHUIITABAKEM UJIM HA IPYTH HAYUH
omrtehemeM 3actaBe Peny6iirike CeBepHe MakeZjoHUje UM 3acTaBa Apy-
rux p»KaBa, oumrrehemeM ApyruxnpeameTa, Teé CKpHaB/bembEM CIIOMEHHUKA,
rpo6oBa WU/ Ha IPyTU AUCKPUMHUHATOPCKU HauYMH.

Takobhe, KpuBnuHu 3akoH bocHe u XeprierosuHe (4aH 145a.) no3Haje Kpu-
BUYHO ZleJio: ,Mi3a3uBatbe HallMOHAJIHE, paCHEe U BepCKe MPXKibe, pa3jiopa U
HeTpIle/bUBOCTH” KOje ce CacTOju y jaBHOM HM3a3UBaky UJU paclUupUBaAY
HallMOHaJIHe, paCHe UJIM BepCKe MpKibe, pa3Ziopa UJH HeTPIe/bUBOCTH
Mehy KOHCTUTYTHUBHUM HapoMMa U 0CTaJIMMa, Kao U JIpyruMa Koju K1Be
uau 6opaBe y bocuu u Xeprierosunu. 1 Kpusuunu 3akoH @enepanuje BUX
(usan 163.) npeaBubha CJIMYHO KPUBHUYHO JieJio: ,M3a3uBame HapOJHOCHE,
pacHe U BepCKe MpKibe, pa3iopa uau HeTpre/buBocTu” (Simovié, Simovic,
Todorovi¢, 2015:89-90). OBo ce JieJ10 CacTOjU Y jaBHOM U3a3UBakby UJIH pac-
MaJ/bHMBakby HAapO/HOCHE, pacHe UJIKM BepCKe MPKibe, pa3jopa UJIU HETP-
MebUBOCTU Mehy KOHCTUTYTUBHUM HapoJlMMa U OCTaJIMMa KOjU KUBe Y
®enepanuju BUX. U1eHTUYHO 3aKOHCKO pellletbe o3Haje KpuBUYHY 3aKOH
Bpuko auctpukTta BUX (unan 160.) nox Ha3uBoM: , Mi3a3uBame HallMOHAJIHE,
pacHe U BEPCKe MpPKHbe, pa3opa Ujad HeTprnesbuBocTH”. OBO ce MakK Jieso
CacToju Y U3a3WBay WU PacCUMpPUBaKy HAI[MOHAJIHE, paCHE UJIW BepCKe
Mp3KHbe, pa3/iopa U HeTPIe/bUBOCTU Meh)y KOHCTUTY TUBHUM HapoJuMa
1 OCTaJIMMa Koju KuBe y bpuko nuctpukTty BUX.

KonauHo, KpuBuuHu 3akoHUK Peny6uinke Cpricke (4iaH 359.) npeaBuba
KPUBUYHO /IeJI0 110/] HA3MBOM: ,JaBHO HU3a3UBakbe U NOJCTHUIabe HACU/ba U
MpakHe”. OBO ce /1eJ10 CacTOju y jaBHOM MO3MBaY, U3a3UBakby, NOACTUILIAY
WJIM YU bebY JOCTYNHHUM jaBHOCTH JleTaKa, CJIMKa WU APYTUX MaTepujaja
KOjuMa ce M03MBa Ha HACUJ/be UJIM MPXKEbY YCMepPeHy npeMa oapeheHom
JIMLLY WY TpylaMa 300T ’bUXOBe HallMOHAJIHE, pacHe, BEPCKE UJIM eTHUYKe
MPUIAIHOCTH, 60je KOKe, 110J1a, CEKCYaJIHOT ONIpe/ie/beha, UHBAJIU/IUTETA,
POJHOT HIEHTUTETA, IOPEKJIAa UJIHU APYTUX 0COOKMHA Ny TeM IUTaMIIe, Pajiuja,
TeJsieBU3Hje, KOMIjYTEPCKOT CUCTEMA WJIM APYIITBEHE MpPEXKe, HA jaBHOM
CKyIy UJIM jaBHOM MECTY WJIM Ha Jpyrd HauyuH (JoBaweBuh, Mutposuh,
WkanoBuh, 2021:724-725). OBJie je ,jaBHO” MOJICTpEKaBakhe y BUAY NMpoNa-
raHjie npe/iBuheHo Kao caMOCTaJTHO KPUBUYHO ZieJi0 360 BUCOKOT CTeneHa
JpyLITBeHe onacHOCTH. [I[ponaraHzia ce oJHOCH Ha: a) HACUJbE U 6) MPXKIbY.
Mp>xy npefcTaB/ba geso (uaaH 123, Tauka 21.) Koje je U3BPIIEHO Y NOT-
MYHOCTH UJIH [IeJTMMUYHO 360T pacHe, HAIJUOHAJIHE WU eTHUYKe IpUnaj-
HOCTH, je31MKa, BEPCKOT yYBepemwa, 60je KoKe, 10J1a UJIHU CEKCYaJHOT olpe-
JleJbetba, 3/1paBCTBEHOT CTATyCa UJIM POJHOT UAEHTUTETA HEKOT JIMLA.
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4.3. 06jekm u padrsa Kpueu4Hoz de1a

Kao 06jeKT 3a1ITUTE KO/ OBUX KPUBUYHUX JleJia jaBJba Ce YCTABHU MPHUH-
U1 ,3a0paHe HAl[MOHAJIHE, PacHe WU Bepcke AuckpuMuHanuje” (Turkovié
et al,, 2013:400). Wy, To je jaBHU peJl U MUDP, KAa0 U CIIOKOjCTBO (ocehame
MHUpa, HeyTpoKeHoCTH) rpahaHa 6e3 0631pa Ha lbUXOBe pa3JikKe 300T Hallu-
OHaJIHe, pacHe, BepCKe UM eTHUYKe PUNaZHOCTH (60je KoXKe, 0J1a, CeK-
CyaJIHOT ollpeJie/betba, MHBAJUAUTETA, POJHOT UAEeHTUTETA, IopeKJia UJIx
JApyrux ocobruna) (Cumuh, Tpemmes, 2010:221-222). Y Teopuju ce Mory Hahu
Y Apyrayuja cxBatama (JoBamesuh, 2002:272) npeMa kojuMa ce Kao 06jeKT
3alITHUTE OB/l jaB/ba HAL[MOHAJIHA, paCHA UJIM BepCKa PaBHOIMPABHOCT U
jennakocT rpabanay Cp6uju c 063UpOM J1a je OHA, 0 YCTAaBHUM pellemhruMa,
BUIIeHallMOHaJ/Ha ApkaBa (CtojaHoBuh, [lepuh, 2000:33). [IpakTU4YHO, KpO3
OBY UHKPHUMMUHALU]Y je IPONUCAHA KPUBUYHA OATOBOPHOCT 3a IPONAraHAY,
OJTHOCHO TOJIcTpeKaBamwe (OJCTHUIAbe) KOje MpeACTaB/ba CAMOCTATHY
pa/iiby U3BIIEHA, A HE 06JIMK CayYeCHHUIITBA, 360T BUCOKO UCIIOJ/bEHE OTac-
HocTH U TexkuHe (CTojaHoBuh, Jenuh, 2013:269-272).

Pajnmwa usBpuiewa KpUuBUUYHOT fesa (daaH 317. K3 Cpbuje) je nBojako,
aatepHaTuBHO oapeheHa kao (hophesuh, Hophesuh, 2020:200): a) uza-
3UBalbe — CTBApakbe, MPOAYKOBAbE, IPOY3POKOBahE ,,3aUlibatbe” MPXKibe
Y HETPIIe/bUBOCTH TaMO I/ie OBaKBe I0jaBe Ipe Tora HUCy 6uJjie NpucyTHe
(‘Bophesuh, Konapuh, 2020:204-205) uau 6) pacnuprBamwe — yBehame, npo-
Zly6/bHBabe, pacnabrBakbe, IojayaBabe, MHTEH3UBUPAlbE, pa3rpeBambe,
pasBHUjambe, Mpo/1y6/bUBakbe U IPOIIMpUBatbe Beh ,,u3a3BaHe, cTBopeHe”
Mp3KH€ U HETPIIe/bUBOCTH I'/le OBaKBe NojaBe Beh mocToje ogpeheHo BpeMme,
OUJI0 KA0 JIATEHTHO CTakbe, OUJI0 KA0 CTakhe Maber MHTEH3UTETA, 114 Ce OHO
pacnaswyje (CrojanoBuh, [lepuh, 2000:33-34). U3a3uBame 1 pacnabiBakbe
(pacnupuBame€) 3Ha4YH J1a Ce, Ipe CBera, yTuie Ha eMOoIHje, /11 JIeTUMUYHO
Y Ha MHTEJIEKT Jpyror (Uid APYyTrux) JUija TUME UITO Ce CTBapa MJIM jadya
oapeheHo ocehame vM cTaB MpeMa HEKOM HApO/y UJTM eTHUYKO] 3ajeTHUIU
(YejoBuh, Munagunosuh, 1995:27-28). U3 oBako ofpeheHrx pajiby U3BP-
IIewa MPOU3uJIa3u /Ia Ce OBJie paJiv O MPOMaraH/ v y BUJY U3HOIIEHha UJIN
NpOHOLIEHA Hevera (YMbeHUIIa, H/ieja, Cy10Ba) paAu NpuL00HUjatha NpUcTa-
JIN1]a 32 OCTBapeme xKebeHux fusbeBa (CtojaHoBuh, [ennh, 2013:269-272).
OBpe ce pagu o cniequpuyHOM 061MKY nponaraH/e (Pagosanosuh, Hophe-
Buh, 1977:24). Jleno je cTora cBplIeHOM CaMUM MOMEHTOM NpeAy3uMamba
3aKOHOM IpONUCaHe pajitbe 6e3 063upa Jja Jik Cy Mp>Kiba UJId HETPIEe/bUBOCT
3aMCTa y KOHKPETHOM CJIy4ajy u3a3BaHu, onHocHO yBehanu (CtojaHoBUN,
[lepuh, 2000:33-34). Ha civ4aH Ha4MH MOCTYMajy U APyTra KpUBHYHA 3aKO-
HOJIaBCTBA IpKaBa y peruoHy y norjeny ojpehuBama pajibe U3Bplieha.
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KasHeHu 3akoH XpBaTcke (41aH 325.) npejBruba KpUBUYHO JieJs10: ,JaBHO
MO/ICTUIlakhbe Ha HacuJbe U MpKiby”. OBJie je, 3alpaBo jaBHA MpomnaraHaa
y 06JIMKY NOACTpeKaBamwa npeaBuheHa Kao caMoCTaJHA pajba U3BP-
mema (Turkovic et al.,, 2013:399-400). [Iponaran/ia je ICUX0JI0IIKA, CBECHA
Y BOJbHA, MUCAOHA /IeJIaTHOCT yTUIakha Ha BOJbY (OAJYKY) APYTOT JHIia
WJIW JIPyTUX JINIA y CMUCJY CTBapakba HOBe UJIM yuBpIinhuBama noctojehe,
HeZI0BOJbHO YBPCTe, KoJie6/bUBeE 0/11yKe. /[es1o je y 0BOM 06JIMKY CBPILEHO
CaMHUM MOMEHTOM Mpe/y3uMakha pajitbe NMoJcTullama (oAcTpeKaBama)
6e3 0631pa Jja Jiu je OHO GUJIO YCIIEeIIHO, OJHOCHO 6e3 063upa /ia Jiv je OHO
JIOBEJIO JI0 OJIIyKe KO/l MoCTpeKaBaHor juia uiau He (Cumuh, Tpelmes,
2010:221-222). 3a nocTojame Jies1a je GUTHO Jia Ce ponaraH/ja npeysuma
jaBHO - Ha MeCTY, y BpeMe, Ha HauMH U 110/l OKOJIHOCTHMA Jia TponarupaHe
W/ieje MOry GUTH ca3HaTe 0] CTPaHe APYTUX, MHAWBHU/AYAJHO HeoApeheHUx
JINI[Q, Te 1a OHYU pa3yMejy lbeHy caapKuHy u cmucao (‘hophesuh, Kosapuh,
2020:204-205). KpuBr4HO /ieJ10 y OBOM 06GJIMKY IOCTOjU AKO Ce ponaralza
OZIHOCH Ha /IBOjaKy MoCJaeJUIy: a) HAa U3a3UBakbe HACU/ba — Ipely3uMathe
JleJJaTHOCTH Hamaja YyIoTpe6oM CHJie UM NPETHEe Ha XKUBOT UJIU TeJle-
CHYU UHTETPUTET JPYTOr JIMLA U 6) HA U3a3uBame Mpxibe (Turkovic et al.,
2013:400). CaMmuM 3aKOHOM je oapeheHo fa je ,3JI0UMH U3 MPKibe” KPUBUYHO
JleJI0 Koje je y4HibeHO 360T pacHe MPHUNAJHOCTH, 60je KOXKe, BEpOUCIIOBe-
CTH, HALLUOHAJHOT UJIK e THUYKOT [TOpPeKJia, UHBAJU/IUTETA, CI10J1a, TOJHOT
omnpe/ie/beba UM POJHOT UIEHTUTETA JIPYTOT JIUIIA.

Kpupuunu 3akoHuk lipHe l'ope (unan 370.) kao pajiby U3BpIIEHha OBOT KPU-
BUYHOT JieJia oApehyje moacTruname. To je ICUXOJIOIIKA [le1aTHOCT OACTpe-
KaBakba, CTBapakba HOBe UJIK yuBpuIhrBama 1ocTojehe, HeJ0BOJbHO YBPCTE,
K0Jie6J/bUBE, O 1yKe. Pasiba je CBpIIeHa CAMUM MOMEHTOM Y THUIlakba Ha BOJbY
(oaus1yKy) ApYTOT UJIK APYTUX JIMLA Y CMUCJY JIOHOLIewa oapeheHe oayke
WU OJIJIYKe ca oZipeheHoM caZip>KMHOM 4Yera He 6U 6UJio 6e3 U3BpIllIeHa
paje NoAcTpeKaBamwa. 3a 10CTojatbe KPUBUYHOT JleJla y OBOM 3aKOHCKOM
OTHCY, je GBUTHO Jia ce pa/iiba U3BplLIewka npeay3uMa (Lazarevié, Vuckovid,
Vuckovi¢, 2004:860-862): a) Ha onpeheHu HauuH - jaBHO U 6) ca oapebhe-
HUM IIM/bEM - Ha HAaCUJ/be UJIM MPKIbY IpeMa Ipyy UJM Y4JIaHy TPyIe Koja
je onpebena Ha ocHOBY pace, 60je KOXe, peJIuruje, NOpeKJia, Ap>KaBHe U1
HallMOHaJIHe NpUNaHOCTU. KpUBHUYHO /leJ10 je yUUHeHO U3 MPiKibe (YJ1aH
42a.) aKo je Ipe/ly3eTo IpeMa JjpyroM JIM1y 300T HallUOHAJIHe UJIK eTHUYKe
NpUNALHOCTH, IPUNALHOCTH PaCy UJIM BepOUCIIOBECTH MJIM 3060T 0/,CYyCTBa
Te NPpUNaJAHOCTH, UHBAJUJUTETA, [10J1a, CEKCYaJIHe OpHUjeHTalluje UK pOoJ-
HOT UJeHTUTEeTa.

KpuBuuHu 3akoHUK CeBepHe MakezoHuje (4iaH 319.) kao paamwy U3Bp-
1IeHa MoCMaTpPaHOT KPUBUYHOT Jiesia pe/Buba Takobe fBe enaTHOCTH: a)
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v3a3uBame U 6) NOACTHUIAE. 32 TOCTOjambe /ieJia je MOTPe6HO /a je paamba
M3BplIeHa pey3eTa: a) y iBa BUJa - JTUPEKTHO (HENoCpe HO) UJTH UH/IU-
peKTHO (mocpeiHO), 6) ca oapeheHUM IU/bEM — ¥ 0JHOCY HAa MP>KHbY, pa3iop
WJIM HETPIIe/bUBOCT HA OCHOBY 110J13, pace, 60je Koxe, M0J1a, NPUNaZHOCTH
MapruHa/Ju30BaHOj IPYNH, eTHUYKe NPUNAJHOCTH, je31Ka, ;P>KaB/baHCTBa,
JPYLITBEHOT NIOpeKJia, BEpOUCIIOBECTH UJIM YBEPEa, ipyTe BPCTe YBepemwa,
obpasoBame, IOJUTHUYKA ONpe/ie/bera, IMYHOT UK JPYIITBEHOT CTATYyCa,
MEeHTAJIHOT UJU QU3UYKOI UHBAJUJUTETA, CTAPOCTH, GpayHOr UJIU BaH-
O6payHOr CTaka, UMOBUHCKOT CTakha, 3/paBCTBEHOr CTakba UJIH 110 JPYyToM
OCHOBY Npe/iBUh)eHOM 3aKOHOM HJIM TOTBpheHUM MehyHapoJHUM yroBopoM
Y B) Ha o/ipeheHu HAUWH: IPUHY/I0M, Y3HEMUPABaheM, yTpoKaBameM 6e3-
6eJHOCTH, UICMEBAEM HALMOHAJHUX, ETHUYKHUX, BEPCKUX U APYTUX CUM-
6013, Ma/beeM, YHUIITAaBakbeM UJIH Ha JpyTd HAYKH oluTehewheM 3acTaBe
Peny6sauke CeBepHe MakejoHuje WM 3acTaBa APYTUX Ap>KaBa, omiTehemeM
Jpyrux IpeMeTa, CKPHABJ/bEHEM CIIOMEHHMKA, FPOOOBA UJIH Ha APYTH A HC-
KPUMHUHATOPCKU HAYHH.

KpuBuuynu 3akoH bocHe u XepuerosuHe (4saH 145a.) npeasubha kao pajwby
M3BpIlIeHha KPUBUYHOT Jies1a: a) h3a3uBake U 6) pacnupuBame (Simovic,
Simovi¢, Todorovi¢, 2015:89-90). OBa ce paaa npeay3uMa: a) jaBHo U 6) ca
oapeheHUM U/bEM - Y OTHOCY Ha HAaIlMOHAJIHY, PACHY HUJIH BEPCKY MPXKY,
pasziop UK HETPIEbUBOCT Meh)y KOHCTUTYTUBHUM HapoAUMa U OCTAJINMa,
Kao U ApyruMa Koju >kHMBe WJHu 6opaBe Yy bocHu u Xepuerosunu. U pagmwy
M3BplIekha KPUBUYHOT Jlesia u3 uaaHa 163. K3 ®enepanuje BUX ynHe ucrte
aJTepHAaTUBHO NpomnucaHe AenaTHOCTU. To cy: a) U3a3uBame U 6) pacnasbu-
Bambe. OBa ce pa/iba U3BPIlLEeha IPey3UMa: a) Ha o/ipeheH HauKH - jaBHO U
6) y onpeheHOM [[UJbY - HAPOIHOCHO]j, PACHOj UJIX BEPCKOj MPK U, pa3iopy
WUJIM HETPIIe/bUBOCTHU Mehy KOHCTUTYTUBHUM HapoJUMa U 0CTaJuMa Koju
*uBe y Denepanuju BUX. KonayHo, KpuBruunu 3akoH bpuko auctpukTa BUX
(unan 160.) kao paawky U3BPIIEHA OBOT Ziesa oapehyje ugeHTUYHe JesaT-
HOCTH: a) U3a3UBake U 6) pacnupUBah€, Koje Cy yCMepeHe Ha: MPXKiby, pas-
JlOp MJIM HETPIe/bUBOCT KOja je HallMOHAJIHE, pacHe UJIM BEPCKe MPUpo/ie
(kapakTepa) Mehy KOHCTUTYTUBHHUM HapoJMMa U OCTAaJIUMa KOjH KHUBE y
bpuko guctpukTty bUX. C gpyre cTpaHe, pajba U3BplLIeHkha KPUBUYHOT JeJia
us 4yynaHa 359. K3 Peny6usnke Cprcke je apyrauuje ogpeheHa kao (JoBare-
Buh, MutpoBuh, UkanoBuh, 2021:724-725): a) no3uBame, 6) H3a3UBalbe,
6) noACTULIAE U T) YUIbeHe JOCTYIHUM jaBHOCTH. 3a NIOCTOjambe Jesa
je moTpebHO Jla ce paba U3Bpllewa NpeJy3uMa: a) jaBHo, 6) y oJHOCY Ha
oZipeheHe npeaMeTe - JIETKE, CJIMKE UJIU JPYTU MaTepHjaJl KOjUM ce 03UBa
Ha HacuJbe WU MPXKHY yCMepeHy npeMa oJjpeheHoM JIUIy WU rpynaMa
360T ’bUXOBE HallMOHAJIHE, PaCHE, BEpCKe UJIU ETHUYKe IPUNAZHOCTH, 60je
KOXXe, 110J1a, CEKCYaJIHOT ollpe/ie/bera, MHBAJIUJUTETa, POJHOT UJEHTUTETA,
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nopekJia UJu Apyrux oco6rHa U B) Ha oZpeheHH HaUMH - NyTeM LUTaMIIE,
pazguja, TeJeBU3Mje, KOMIjyTEPCKOT CUCTEMA WUJIM APYLUITBEHE MpeXxe, Ha
jaBHOM CKyIy WJIM jaBHOM MECTY WUJIM Ha APYTH HAYHH.

Paje u3Bpllemha KPpUBUYHOT Jiesia U3 yiaHa 317. K3 Cpbuje ce npeay3u-
Majy y ogHocy Ha (YejoBuh, Munaaunosuh, 1995:27-28):

a) MpPXbY Ko0ja ce y IpaBHOj TeOPUjU CXBaTa HA pa3/iMuuTe HaYuHe. Tako
Mp3KHba Mpe/ICTaB/ba HENPUjaTe/bCKo oceharme npema Apyrom, 6UI0 KOM
auny (CtojanoBuh, Jenuh, 2013:269-272). To je NCUXOJIOMIKU OCHOB 3a
cTBapamwe KOHQJIUKTHUX CUTyalMja U npeJy3uMare oapehenux akinuja
ycJieJ yera Mory HacTaTHu Tellku nopemehaju y ofHocuMa Mehy rpahanuma,
3aBHCHO 0/1 HAI[MOHAJIHOCTH, Pace UJIM Bepe, uecTo npaheHu U APyruM Tell-
KuM nocjaeaunama (Jlazapesuh, 1993:34). Mpxa je, fakJe, jako, ,BUCOKO”
HeraTuBHO ocehame Koje npeAcTaB/ba MOTOHO TJIO 3a Mpey3uMake pas-
HUX eKCLeCHUX MOHAlllamka, 1a ¥ KPUBUYHUX JleJ1a Ha IITeTy NpUnajgHuKa
apyre eTHU4Ke 3ajegHulle (CtojaHoBuh, Jenuh, 2013:270) u

6) HETPIE/LUBOCT KOja ce Takohe y mpaBHOj TeopHju pa3nduTo oapebhyje.
HeTpnespuBocT je HeluTo 612K 06/1MK ojHOCa Mehy rpahaHuMa v o3Ha4yaBa
CTae HEMOBEPEea, ocehama HeTOJIEPaHTHOCTH U 0100jHOCTH (JlazapeBuh,
1993:34). Takohe, HETPIE/LUBOCT je M0 CBOM HEraTHUBHOM IOTEHIIHjaay
HWXXeT UHTEH3UTEeTa 0J] MPXKibe, aJIh U OHa MOKe BOJUTH Bpliewy ojpebhe-
HUX JIeJIaATHOCTU KOjUMa Ce HeTPIe/bUBOCT UCI0/bAaBa, a KOje MOTy UMaTH
eJeMeHTe HEKUX KpUBUYHUX fea (hopheBuh, Konapuh, 2020:204-205).
OHa ce jaBJ/ba y BUAY HeToJiepaHIUje Jj0 oabojHocTH (Lazarevi¢, Vuckovic,
Vuckovi¢, 2004:860-862). CiopHo je aa v npe3up (HeraTuBaH CTaB) IpeMa
HEKOM Hapo/y UJIM eTHUYKO]j 3ajeTHUIIM MOXe /la MMa KapaKTep HeTPIe/bU-
BocTH (CtojanoBuh, [enuh, 2013:270).

OBe ce fAeJIaTHOCTH MOT'y Ipely3UMaTH IpeMa jeJHOM WJIM BUILIe JIULA, aJI1
je GBUTHO Jla ce OHe YKMHe 3aBUCHO 0/ lbMXOBe HallMOHaJIHe, pacHe UJIU Bep-
cke npunagHoctu (Jenuh, 2021:340-343). Ctora je o1 3Ha4aja 3a IOCTOjakbe
OBOT JleJia /la ce HallMOHAJIHa, pacHa MJIM BepcKa MP)Kiba UJIM HeTpIeJsbU-
BOCT jaBJbajy UJIM lIMpe Mehy HapoZjMMa UM eTHUUYKUM 3aje/JHULaMa, ajid
Koje xkHBe Ha TepuTopuju Cpbuje, a He y HEKUM JipyruM ap:kaBama (Ctoja-
HoBuh, [Tepuh, 2000:33-34). To yka3yje ia je CBOjCTBO MAacCUBHOT CybjeKTa
KOHCTUTYTHBAH ejieMeHat oBor Jiesa (CtojaHoBuh, [eauh, 2013:269-272).
W3Bpiinan KpUBUYHOT JieJ1a MOxXe OUTH CBAKO JIMIIE, a Y OrJiely KpUBHLe
norpe6aH je yMUI/baj, IpeMa CBUM aHaJIM3MPAHUM 3aKOHCKUM IPOIKCHUMA.

3a 0CHOBHHU 00JIMK KpUBUYHOT Zies1a ,Vi3a3uBame HaljMOHAJIHE, pacHe U Bep-
cke Mpxie ¥ HeTpriesbuBocTU” (K3 Cpb6uje), 6e3 063Mpa HA HberoB 3aKOHCKHU
Ha3WB, IPONKCAHe Cy pa3JIMYMTE BPCTE U Mepe Ka3HM: a) Ka3Ha 3aTBopa y
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Tpajamy of mecT Meceliy Jio et roguHa (K3 Cpouje, K3 ljpue 'ope), 6) ka3Ha
3aTBoOpa y Tpajamy of jefHe fo net roguHa (K3 CeBepue MakeogHuje, K3
Bpuko guctpukTta BUX), B) ka3Ha 3aTBopa Ao Tpu rogune (K3 XpBarcke, K3
Peny6snke Cprcke), T) Ka3Ha 3aTBOpa o, TpHU Mecena Jjo Tpu roaune (K3
®enepanuje BUX) u ) HOBYaHA Ka3Ha aJITEPHAaTHBHO Ca Ka3HOM 3aTBopa
(K3 Peny6uinke Cprcke). Of cBUX 3aKoHa, caMo Ka3HeHU 3aKOH XpBaTCKe
HW3PHUYUTO NPOMUCYje [a je TOKYlIaj U3BplIeha OCHOBHOT Jiesla KaXKHbUB,
JlaKJie, ’heroBO YMUIIJ/bajHO 3all0UHbabe.

Y3 Ka3Hy 3aTBOPA, Cy/, 06aBE3HO YYMHHUOILLY /leJia U3pude U Mepy 6e36eaHO-
CTH 0/ly3UMatba NpeJMeTa: a) MaTepHjaJia v IpeaMeTa KOju Hoce 3aKOHOM
HaBe/leHe MOPYKe, Kao U CPe/iCTBA 3a BbHUXOBY U3Pa/ly, YMHOXKaBakbe UJIU
pactypame (K3 Peny6suke Cprcke) (JoBameuh, MutpoBuh, MkanoBuh,
2021:724-725) 1 6) MaTepujaja 1 IpeJMeTa KOju HOCE 3aKOHOM MPONUCAHE
MOPYKe, a0 U CPeJICTBA 32 HbUXOBY U3Pa/ly, YMHOXKaBake UJIM pacTypambe
(K3 Bpuko auctpukTa BUX).

[lojesHa aHa/IM3MpaHa KPUBUYHA 3aKOHOAABCTBA, NOpeJ, HaBeJeHor
OCHOBHOT 06JIMKa KPUBUYHOT JleJ1a M3a3MBakbe HallMOHaJIHe, pacHe U Bep-
CKe MPXKibe U HEeTPIEe/bUBOCTH, MT03HAjy jollI jeflaH nocebaH, crielujaiaH
06JIMK UCIIOJ/baBakba.

4.4. I[loce6HU 061UYU KPUBUUYHOZ de1a

KpuBuuHo gesio us yinaHa 325. K3 XpBaTcke: ,JaBHO IOTHUIakbe Ha HAaCUJ/be
Y MpxKwy” (cTaB 2.) npeBruba Apyryu 0CHOBHU 06JIMK UCII0/baBabha, 32 KOjU
je Takobe mponucaHa Ka3Ha 3aTBopa 10 TpU rojuHe. OBO ce /1eJ10 CacToju y
jaBHOM oJlo6paBamby, HETUPaAky UM 3HATHOM yMamewhy KPUBUYHOT Jesa
reHOl /A, 3JI0YNHa arpecuje, 3J;104MHA TPOTUB YOBEUHOCTH MJIM PATHOT
3JI0YMHA, KOje je ycMepeHO npeMa I'pynu (CKyNUHH) JbyAH UK IpUNIaJHUKA
rpyne (ckynuHe) 360r BHUXOBe pacHe, BepCKe, HallMOHAJHEe UJIM eTHUYKe
NpUIaZHOCTH, IOpeKJia U1K 60je KOKe, Ha HAYMH KOjH je TPUKJIa/JiaH, Ooro-
JlaH Jla NO/ICTaKHEe HaCHJ/be UJIM MPXKiby NPOTHUB TaKBe rpyrne (CKynuHe)
uau weHux npunaaHuka (Turkovié et al.,, 2013:399-400). OBo geJsio YHMHe
cjeqehu KOHCTUTYTHUBHU esleMeHTH 6uha: a) paJilby U3BpIlIeHha YHHE TPH
aJITepHAaTUBHO NpONUCaHe AeJaTHOCTU: 1) ofobpaBame (caryallaBame,
noTBphuBame), 2) Herupame UM 3) 3HaTHO (rpy60, y Behoj Mepu uiu Behem
00MMYy) yMameme, 6) pa/itba U3BpIleHha ce Mpeay3uMa jaBHO — HAa MeCTY, Ha
HAYMWH WJIH 0[], OKOJTHOCTUMA KOjU UX YUHU JOCTYNHUM HHJHUBHUYAJTHO
HeoJZpeheHoM 6pojy Jbyay, B) pa/ilba U3BpLIeHa ce pejly3uMa y 0HOCY
Ha TaKCaTHMBHO HaBeJleHAa KPHMBHUYHA Jies1a Kao LITO Cy: 1) KpUBHUYHO JieJio
reHoLK/a, 2) 3JI0YMH arpecuje, 3) 3JI04MH NPOTHUB YOBEYHOCTH U/ 4) paTHU
3JIOYMH, [10/] YCJOBOM /ia je HEKO 0Ji HaBeJleHUX KPUBUYHUX Jiesla yCMe-
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peHo npeMa oJipeheHoj rpynu (CKyNnuHH) JbyJU Kao TaKBOj UJIM IpeMa Npu-
naJiHUKy rpyne (CKynvHe) 360r lbUXOBe pacHe, BepCKe, HallMOHATHEe UJIH
eTHUYKE MPUIAJHOCTH, IOpeKJIa Uan 60je Koxe U [J|) pajiba U3BpLIEHha
ce npeAy3vMa Ha oJjpeheHr HAYMH - HA HAYMH KOjU je IPUKJIA/LaH, Koju je
oarosapajyhu Ja ce noJicTakHe HacU/be UM MpXKiba IPOTHUB TaKBe Ipyne
(ckynuHe) UM BeHUX NPUNAJAHKKA, IPU YeMY CBeCT YYMHHOLA Mopa Aa
00yxBaTH HaBeJleHU Ha4MH.

KpuBuunu 3akoHuk LipHe 'ope (unan 370, ctaB 2.) npegBuba Takohe apyru
OCHOBHH 006JIMK OBOT JleJla Ha CJIMYaH Ha4yMH (Kao M XpBaTCKHU 3aKOHO/a-
Ball), 3a KOjU je MpoNKCcaHa Ka3Ha 3aTBOpA y Tpajaky O/ LIeCT Mecelly [0 neT
roauHa. Tako ce, npeMa cJIOBY 3aKOHa, OBO /leJIO CaCTOjH Y jaBHOM oZj06pa-
Bakby, HErUpamwy N0CTOojarba UM 3HaYajHOM YMakewy TeXXHHe KPUBUYHUX
JieJla reHoLM/1a, 37104 HA NPOTHB YOBEYHOCTH U PaTHHUX 3JI0YMHA YYUEHUX
NPOTHUB rpyIe UM YjlaHa I'pyIie Koja je oapeheHa Ha 0CHOBY pace, 60je Koxe,
pesuruje, nopekJa, Ap>kaBHe UJIM HallMOHAJIHE PUNAJLHOCTH, HA HAYKH
KOjH MO3Ke JJOBECTH JI0 HaCUJ/ba UJIM M3a3BaTHU MPXKibY IIPeMa rpyIu JuLa
WJIM 4YJIaHY TaKBe I'PyIle, YKOJUKO CY Ta KpUBUYHA Jiesa yTBpheHa npas-
HOCHAXHOM IipecyaoM cyzaa y LpHoj ['opu uiu MmehyHapoJHOT KpUBHUYHOT
cyna (Lazarevic¢, Vuckovi¢, Vuckovi¢, 2004:860-862).

C npyre ctpaHe, KpuBuyHu 3akoH bocHe u XepuieroBuHe (4saH 1453, cTaB 2)
npe/iBrha Jja ce 0BO JIeJI0 CACTOju Y jaABHOM MO/ CTPeKaBaby Ha HACUJbE UJIH
MPKHY KOjU Cy YCMepEeHHU POTUB rpyIie JIMIla UJIH YjlaHa rpyne oapehene
c 063UpoM Ha pacy, 60jy KoxKe, BEpOUCIIOBECT, IOPEKJIO UM HAllMOHAJIHY
WJIM eTHUYKY NPUIAHOCT, MO YCJIOBOM /la TAKBO IMOHAIIAKk€e He Npe/-
CTaBJ/ba OCHOBHH 06JIMK OBOT KPUBUYHOT Jies1a. 3a 0BO je ZieJio, Koje je CyIcu-
JlujapHe NpaBHe IPUPO/Ie, UMje NOCTOojakbe U IpaBHA er3MCcTeH1Mja 3aBUCe
0J1 IOCTOjakba MPBOT OCHOBHOT 06JIMKA JieJia, MpolKcaHa Ka3Ha 3aTBopa y
Tpajamy 0 TpU Mecela A0 Tpu roguHe. Ho, 0Baj 3aKOH y UCTOj 3aKOHCKO]J
oapenou (ctaB 5.) npeaBuba Takohe u jejaH noceb6aH 06JIMK Zea, 32 KOjU
je mponucaHa Ka3Ha 3aTBopa HajMame jelHy roauHy. OBO ce iesio cacToju
V UHHbelY JJOCTYITHUM jaBHOCTH WJIM JUCTPUOYHPay JieTaKa, CJAUKa LU
JIpyrUx MaTepujaJia Koju Cy noJJo6HH, TOroiHU 32 TpoTaraH/ja 3acCHOBaHY Ha
M3a3MBamy HaCU/ba UK MPXKbe (Simovié, Simovi¢, Todorovi¢, 2015:489-90).

[Toce6aH 061K KPpUBUYHOT Aesa u3 unaHa 163. K3 ®egepanuje BUX (cTaB
5.) mocToju aKo je jaBHO U3a3UBakbe UJIM pacna/buBakbe HApOJHOCHE, pacHe
WJIM BEPCKe MPKIbe, pa3/iopa UK HETPIEe/bUBOCTH Mehy KOHCTUTYTUBHUM
HapoJiMMa U ocTaJuMa Koju xkuBe y Penepanuju BUX yurweHo Ha moce6aH,
cnenudUYaH HauUH - jJaBHUM NOpHLlakbeM (HerupaweM) UM onpaBiakbeM
reHoLU/ia, 3JI0YMHA NPOTHUB YOBEYHOCTH UJIM YUHbeHUX PAaTHUX 3/104HHA
KOjU Cy yTBpheHU NpaBHOCHAXXHOM 0/J1yKoM MelhyHapoHoOr cya paB/e,
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MebhyHapoHOT KpUBHUYHOT Cy/ia 32 OUBIIY JyrocyiaBujy uiu gomaher cyzaa.
3a 0Bo ZieJi0 je MponMcaHa Ka3Ha 3aTBOpa y Tpajamy 0/ TPU Mecela 10 TpU
rOJINHE.

4.5. Tesxcu 06 1uyu KpusuuHoz dena

[lope, ocHOBHOT 06JIMKa HMCIIOJ/baBakkha, KPUBUYHO JieJio U3 yiaHa 317. K3
Cp6uje nMa 1Ba TexKa, KBasinprKoBaHa 06J1MKa Ucnio/baBamwa (CTojaHoBuUh,
Henuh, 2013:269-272). Ha cinyaH HauuH, ceM Ka3HeHor 3akoHa XpBaTCKe,
CBY OCTaJ/IM aHAJIM3UPAHU 3aKOHH JIp>KaBa peruoHa o3Hajy jelad Uy Bullle
TeXUX, KBaJUPUKOBAHUX 006JIMKA UCII0/baBalha OBOT KPUBUYHOT JIeJ1a, 32
Koje cy 3anpeheHe Texe Ka3He.

[IpBU Texu 06J1MK Aeda (uiaH 317, ctas 2. K3 Cpb6uje) mocToju ako je pagma
M3BplIewka Npe/ly3eTa Ha nocebaH HAYMH, I/l je, JaKJle, HAUUH U3BLIEHa
JleJia, kBasudukatopHa okosHocT (YejoBuh, Munagunosuh, 1995:27-28).
OBO J1eJ10 TOCTOjH aKO je pajjiba U3BPIIEeHa — M3a3UBakbe UM paclia/buBambe
MpXKEb€e UJIM HETPIe/bUBOCTH — U3BpIIeHa Ha cyiefiehe HaunHe (CTojaHOBUN,
[lepuh, 2000:33-34): a) npuHy/ioM (IpUCUJIOM) — yioTpe6oM cuJie (amnco-
JIyTHE UJIM KOMITYJI3WBHE, HENIOCPeHE UJIM NIOCpe/iHe IPUHY/Ie Y CMUCTY
NPUTHCKA HAa BOJbY JIPYTOr JIMLA) UJIU TPeTHe (Henocpe HO UJIU IOCPeIHO
CTaBJ/bakbe y U3IJIe/l, HajaBa — yCMEeHa, IMCMeHa UJIM CUMOOJIMYHA, yioTpe6e
cuJie IpeMa ipyroM JiuLy, 6) 3710cTaB/bakbeM — [ieJIoBakbeM Ha TeJIO pyTror
JIMIIA y3 U3a3vBambe 60J1a, MaTe, CTpaxa UM HeJJaroJHOCTU GU3UYKOT
WJIM ICUXUYKOT KapaKTepa, B) yrpoXkaBambeM CUTYPHOCTH — U3a3UBabeM
cTpaxa 3a JIMYHY UJIM UMOBUHCKY CUTYPHOCT APYTOT JIMIA, I') U3JlarakbeM
NOpPYy3H HallMOHAJHUX, ETHUYKHUX UJIM BEPCKUX CUM60J1a - TOBpeJIOM yIie/a
cuMboiia, i) omiteheweM Tyhux cTBapu U h) ckpHaB/beHEM CIOMEHUKA, CIO-
MeH-o0eJexxja uau rpo6oBa (‘hophesuh, Kosnapuh, 2020:204-205).

Ha nzeHTHYaH HaYyKH 0Baj TeXU 06JIMK KPUBUYHOT JleJs1a No3Hajy u: K3 Pemny-
6s1uke Cprcke (4saH 359, ctaB 2.), K3 ®enepanuje BUX (ysnan 163, ctas 2.),
K3 Bpuko aguctpukTta BUX (unan 160, ctaB 2.) u K3 LipHe 'ope (4ian 370,
cras 3.).

3a 0BO JleJ10 je IpoNKUCaHa Ka3Ha 3aTBOpay Tpajamwy 0/, jeJHe [0 NeT roiMHa
(K3 Peny6.uinike Cpricke), 0JHOCHO Ka3Ha 3aTBOpa Y Tpajawy OJf je/iHe J0
ocaM roguHa (K3 Cpb6uje, K3 Lpne l'ope, K3 ®enepanuje BUX u K3 Bpuko
nuctpukTta bUX).

KoHa4yHO, HajTeXu 06JIMK OBOT KPpUBUYHOT Jesa (diaH 317, ctaB 3. K3
Cp6uje) kBasuduKyjy ABe oKoJaHOCTU. To cy: a) HAYUH U3BpLIEHA Jea -
3JI0ynoTpeba MmoJioXkaja Uy oBJjalihewma U 6) BpcTa, 00MM U UHTEH3UTET
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IpOy3pOKOBaHe NOC/IeHIe — HACTylake Hepe/a, HaCh/ba UK JPYTUX Tell-
KHUX I10CJIeIUIIA 32 3ajeIHUYKHU )KUBOT HApO/[a, HALlUOHAJHUX MabUHA UJIH
eTHUYKHUX rpyna kKoje xxuBe y Cpouju ([lenuh, 2021:340-343).

AKo je OCHOBHH 006JIMK JieJ1a KBaJIMPUKOBAH HaBeJleHUM OKOJTHOCTHUMA UJIU
nocJeJUI0M, Ta/1a je, 3a YYMHUOLA, IPONMCaHa Ka3Ha 3aTBOPa y Tpajamby 0/
jenHe 1o ocaM roauHa. C pyre cCTpaHe aKo je NPBU TEXH 00JIMK OBOT JieJia
M3BpIIIeH HAa 3aKOHOM MPOIKCAaHU HAaYWH HUJIM aKO je TPoy3pOKOoBaHAa HaBe-
JleHa TeXka ocJie/uIa ycjae/ | npeay3eTe pajibe U3BpIlekha Ha TpeABUheHn
HauWH, TaZa YYUHUOLY CJeJUd Ka3Ha 3aTBopa y Tpajawy O ABe [0 JeceT
roJluHa.

HajTexu 0611k Aiena u3 4iaaHa 359, ctaB 3. K3 Peny6.inke Cprcke, nocToju
aKo je ycuaez npeayseTe pajibe U3BpIlIeHa U3 HexaTa IPOy3pPOKOBaHa Texa
nocjaeAula y BUAy HepeJa, HaCU/ba UM JAPYTUX TEUIKUX MOcJae[ULa 3a
3ajeJHUYKH )KMBOT HApO/Ja U OCTAJUX KOjU kuBe y Peny6snnu Cprickoj
(JoBameBuh, MutpoBuh, Ukanosuh, 2021:724-725). 3a oBo JieJ10 je mpomnu-
CaHa Ka3Ha 3aTBOpa y Tpajamy 0/, iBe 0 JBaHaeCT roJ1Ha.

C npyre cTpaHe, HajTeXXH 06JIMK OBOT KPUBUYHOT Jies1a mpeMa peluemy K3
Bpuko guctpukTa BUX (unan 160, ctaB 3.), K3 ®epepanuje BUX (ysnan 163,
ctaB 3.), onnocHo K3 llpHe 'ope (4san 370, cTaB 4.) je mponucaH Ha U/JieH-
THU4aH HauuH. OH ce jaB/bay iBa BU/aA: @) AKO je pa/itba U3BpLIeHha YUUbeHa
Ha noce6aH HA4YHWH - 3JI0yNOoTpe6OM MoJIOXKaja U/AU oBJallhema U 6) ako
je paZilbOM M3BpIlIeka NPOy3pOKOBaHa Texxa NocjaeJula y BULy Hepeaa,
HacWJ/ba UJIW APYTUX TEIIKUX N0CAeA1la 3a 3aje JHUYKHU )KUBOT KOHCTUTY-
TUBHUX HAPOJA U OCTAJIMX KOjU )KUBe y bpuko guctpukty bUX, ofHOCHO y
®epepanuju BUX. OBo feJ10 ce, 10 3aKOHCKOM OMUCY, TOAYAapa ca pellemheM
u3 K3 Cpbuje. Texxa nocseauiia Mopa Jia 6yzie pe3y/aTatT npejy3eTe pajbe
M3BplIema Koja HacTyna ycJieJ HexaTa y4MHHOoLA. 3a 0BO JleJI0 je IpeMa CBUM
HaBeJleHMM 3aKOHCKHM pellelbMMa NpoNKUcaHa KasHa 3aTBopa y Tpajamy
OJi jelHe /10 fieceT roJMHa.

KonauHo, KpuBnuHu 3akoHuK CeBepHe Make/JoHHje Ha HEIITO Apyrayuju
Ha4yWH npeJBuha TeXH 00JIMK KPUBUYHOT Jesa (dsiaH 319, ctaB 2.) y ABa
cJlydaja: a) ako je pajmba U3BpIIekha YUMbeHa Ha oJipeheHu HauuH - 3J10-
ymnoTpe6oM I0J105Kaja UK OBJalltherwa UK 6) aKo je paJilbOM HU3BpIIeHa
MpOoy3pOKOBaHA TeXa MocaeIula Y BUAY HepeJla U Hacu/ba Ha/| JbyAuMa
WJIM UMOBUHCKe LITETE BeJIMKUX pa3Mepa. Kazia ce pajiv o ,BeJIMKUM pa3mMe-
paMa” UMOBHUHCKE IITETE Npe/ICTaB/ba GAKTUUYKO MUTAE KOje Cy/l peliaBa
y KOHKPETHOM CJIy4ajy YV BpeMe NMpey3uMama pajiibe U3BpIIeHha. 3a OBO
JleJ10 je IpoIMcaHa Ka3Ha 3aTBOpa y Tpajaky OJ jeiHe [0 JeceT roguHa.

HajTexxu 06JIMK KpUBUYHOT JleJia u3 yjaaHa 145a. K3 BUX, 3a koju je mponu-
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CaHa Ka3Ha 3aTBOpa HajMakbe TPU I'0JIUHE, Ce jaB/ba y TPU BU/JiA UCNI0/baBakbha
(Simovi¢, Simovi¢, Todorovi¢, 2015:89-90). To cy: a) aKo je 0OCHOBHO JeJ10
YYUIbEHO HAa HaYWH KOjUM Ce MOXe MOPEMETHUTH jaBHU pPeJl U MUP WUJIU je
npetehe, 3710cTaB/bajyhe unu yBpeasbuo (cTaB 5.), 6) aKo ce J1o/ie/11 IPH-
3Hakbe, Harpaja, CIOMeHH11a, 6MJI0 KaKaB MO/ICETHUK UJIM OMJI0 KaKBa MPH-
BUJIETHja UJIM CJMYHO JIMLY KOje je ocyheHo MpaBHOCHAXXKHOM MPeCyZoM 3a
reHOIH/, 3JIOYHH MPOTHUB YOBEYHOCTH UJIM PATHU 3JI0UYUH UJIH AKO Ce UMe-
HYyje jaBHU 06jeKaT Kao WITO je YJIUIa, TPT, HapK, MOCT, UHCTUTYI1H]a, yCTa-
HOBA, OMIITHHA UJIW IPa/i, Hace/be U HAaCeJbEHO MECTO UJIH CJIMYHO UJIH KO
ce perucTpyje Ha3uB 10 UJIW IPeMa JIMILY Koje je ocyheHO MpaBHOCHAXKHOM
Npecy/ioM 3a TeHOIU/T, 3JI0YUH NPOTUB YOBEYHOCTH UJIU PATHH 3JI0YHH, UJIU
aKo ce Ha GWJI0 KOjU HAaUYMH BeJiMya JIMIIE Koje je ocyheHO MpaBHOCHAXXHOM
[pecy/ioM 3a TeHOL U/, 3JI0YHMH NPOTUB YOBEYHOCTH MJIM PaTHU 3JI04YUH (CTaB
6.) ¥ B) aKoO je 6UJIO KOjy 0J] HABeIEHUX Pa/iibu U3BpIleHha OBOT Jiesa y4Iu-
HUJIO JIULE KOje UMa M0Ce6HO JIMYHO CBOjCTBO — (AY>XHOCHHK), 0ZITOBOPHO
JIUIIE UJIM 3aM0CJTAEHU Y MHCTUTYIUjH BJIACTU UJIH 6UJI0 KOjeM OpPTaHy Koju
ce duHaHCHpa NyTeM jaBHOT 6yiieta (cTaB 7.).

5. 3ak/byyak

be3 0631pa Ha 3aKOHCKU HAa3UB, CUCTEMATHUKY, TPYIHU 3aLITUTHU 00je-
KaT, 3aKOHCKHU OINUC, KApaKTEPUCTUKE U CaJIP>KMHY KPUBUYHOT Jlejia Koje
o6yxBaTa M3a3uBakbe, OJHOCHO paclypUBake (pacna/bUBakbe) MpKbe U
HETPIEe/bUBOCTH Y pa3MaTpPaHUM KOMIApaTUBHUM KPUBUYHUM 3aKOHO/1aB-
CTBMMaA Jip>KaBa y pernoHy 3anaHor bajsikaHa, KpUBUYHO /leJ10 U3a3MBabe
HallMOHAJIHe, pacHe U BepCKe Mp>Keke U HeTpIe/bUBOCTH y Peny6aunu
Cp6uju (unaH 317. K3) ce cacToju y usasuBamy (CTBapamwy) UJIU paclUupU-
Bawy (pacna/bMBaky, UHTEH3UBHPalkby) HallMOHAJIHE, PaCHe UJIU BepcKe
Mp2KHbe UJIU HeTPIe/bMBOCTH Mehy HapoiuMa UIM eTHUYKUM 3ajeJHUIIaMa
Koje xxuBe y Cp6uju.

To je cnenuduyaH 06MK NponaraHje, NoACTpeKaBamwa, NOACTULAbA —
V3a3MBakba MJIM paclyMpuBama — MpPXKibe UM HEeTPIe/bUBOCTH, KOjU ce
npejys3uMa y 0JHOCY Ha UHAMBH/AYyaTHO HeoApeheHa nuLa, ca ogpebe-
HUM IjUJbeM, 6e3 0631pa Jla Ji je Taj IUJ/b Y KOHKPETHOM CJ1y4ajy 3aucTa U
ocTBapeH. OHO ce y OBOM CJly4ajy He jaB/ba Kao 06JIMK Cay4yeCHUIITBA, Beh
npeJcTaB/ba CaMOCTAJHY MHKPUMHUHALM]y 360T BUCOKO UCIIO/bEHE TEXHHE
Y ApyLITBEHe OMACHOCTHU. Y cJy4ajy npefy3uMama paJlbe U3Bpllemna Ha
onpeheHU HAYMH, OJJHOCHO Yy CJIy4ajy HacTylakma TeXUX Nocaeuna, paju
ce 0 KBaJIMGUKOBAHUM OOJIMLIMMA KPUBUYHOT Jiesia 3a Koja je MpOoNnucaHo
MOOLITPEHO KaXKibaBame. Ha Bullle/Mame c/iM4aH HauyMH, Ca UICTUM 3aKOH-
CKHM OIINCOM, CaAPKUHOM U KaPaKTEPUCTHKaMa OBO KPUBHUYHO A€J10 (ca
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pas3/IMYUTUM HasuBOM) NpeBubhajy cBa Jpyra KpMBU4YHa 3aKOHO/IaBCTBa
JipKaBa y perMoHy noJiasehu oJ pejieBaHTHUX MehyHapoJHUX cTaHAapAa
Y YCTAaBHUX IOCTYJIATA.

Ho, nponucruBamwe KpUBUYHE O/JTOBOPHOCTH U KQXKIbUBOCTH HA 0Baj HAYMH
npeJCcTaB/ba CaMo MOCJIEIHbHY, OJICY THU ultima ratio HAYMH APYIITBEHE PEAK-
L1je Ha pa3/InuUTe 06JIMKe U BU/I0BE UCI0/baBakba IPoNarupamba MpxKbe,
OZJHOCHO HETpPNe/bUBOCTH y JoMahieM 3aKOHOJaBCTBY YMMe Ce NOCTaBJ/ba
OCHOBA 3a MPaBHY 3aLITUTY YCTABHOT nocTys1aTa (4s1an 21.):,,3abpaHe auc-
KpUMHHaLMje”, 0JHOCHO HU3a YHHMBEP3aJHUX U perMoHaJIHUX MehyHapo-
HUX cTaHAapAa. [I[peMa oBoM Havyesy 3abpameHa je cBaka JJUCKpUMHUHALY]a,
HeIocpe/iHa WM OoCpe/iHa, 110 GUJI0 KOM OCHOBY, @ HAPOYUTO 10 OCHOBY
pace, noJia, HalMOHaJIHe NMPUNAJHOCTH, APy LUITBEHOT NOpeKJIa, pohema,
BEPOUCIIOBECTH, MOJUTUYKOT UJIU APYTOr yBepea, MMOBHOT CTakba, KyJI-
TYpe, je3uKa, CTapOCTH U IICUXUYKOT UJIU GU3UYKOT UHBaUAUTeTa. Hauctu
HauuH YcTtaB Peny6sinke Cpbuje (41aH 49.) Takohe npokjamyje: ,3abpaHy
M3a3uBakba pacHe, HAIMOHAJIHE U BepCKe MPKHe”.
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CRIMINAL LIABILITY AND PUNISHMENT FOR INCITING HATRED

Summary

Deliberate action and awareness, based on a previous conscious decision, is at
the core of all human behavior. Such a decision is created or strengthened by a
certain motive (cause, reason for human activity). The situation is similar with
the commission of criminal offenses which are based on a certain motive or cause.
In case the perpetrator’s hatred is a motive for the commission of a criminal
offence, it constitutes a serious crime which is punishable by severe criminal
sanctions. The normative framework of hate crimes includes the criminal offense
of inciting national, racial and religious hatred and intolerance. It is the last
guarantee for the exercise and protection of the international standard and the
constitutional principle of non-discrimination. This paper examines the concept,
essential elements, characteristics and forms of this criminal offence in Serbian
criminal law and the legislation of the countries in the region.

Keywords: crime, law, hatred, incitement, liability, punishment, Serbia and the
region.
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PEIIPECUBHH U IIPEBEHTHBHH KAPAKTEP KA3HE
AOKHUBOTHOI 3ATBOPA Y bOPBH IIPOTHB CEKCYA/IHUX
AE/IUKATA

Ancmpaxkm: Hzmene u donyHe KpusuuHoz 3akoHuka (“Cayxrcb6enu
anacHuk PC”, 6p. 35/19) koje cy ycaeduse 21. maja 2019. 2oduHe u vuja
je npumena omnouese 01. deyembpa 2019. 200uHe, yepcmu.ie cy kao
HAjeaxcHUjy u3MeHy 3aKOHCKO2 meKcma yeoherse Hoge, Hajmedce KasHe y
Hawie KpUusUYHO 3aKOH0AAa8cmaeo, d Mo je KazHa doHUBOMHO2 3amaopd.
Huuyujamuea 3a nponucuearse oge kase je npoucmek.aa uz Pondayuje
,TujaHa Jypuh“uuje je akmusHocm ycmepeHa Ha 3awmumy deye 00 cek-
Cya/aHuX HACU/HUKA, me ce ¢ muMy 8e3u jedaH deo Hogesa KpusuuHoz
30KOHUKA 00HOCe Ha Mo2yhHOCM u3puyarba kazHe doicu8oOMmMHoz2 3a-
meopa, 6e3 mozyhHocmu u3puyarba ycs108Ho2 omnycma ocyheHom auyy
yhpago npema yYuHuoyuMd KpusuyHuUx de.1a hpomue noJiHe c/10600e
u mo y cayuajeguma 2de ce Kao xcepmae jassbajy deya, mMa/aoaemua
Auya, bpemeHuma dxceHa u HemohHa auya. [lumarse Koje ce Hamehe je
cheyuja/Hu hpe8eHMuUBHU U penpecusHU Kapakmep oge KasHe y 60p-
6u npomus cekcya/Hux deaukama umajyhu y eudy da kod HagedeHuUx
mexcux 06auka desa Hema mMo2yhHocmu NOHOBHO2 NpeucnumMuUearsa
usdpaxcasarbe KazHe doHCUBOMHO2 3aM80paA HAKOH odpeheHux 200uHa.
Aymop ce y pady 6asu ynpaso 080M aHAAU30M, OAK/e penpecusHuUM U
npeseHmMu8HUM Kapakmepom 00X UBOMHO2 3ameopa y 60pbu npomua
cekcya/Hux deaukama u ocepmom Ha npecydy Buweez cyda y Huwiy
KojoM ce onpasdasa u UHCUHYUupd HEMUHOBHO y8oherbe JoXHUBOMHO2
3ameopay 3aK0HOOAB8He OK8UpE, HA OCHO8Y Yead ce U380de 3aK./byYyu 0
nocmojehum gpyHKyujama oge kasHe hpemd cekcyaaHuM deAuKmumad u
OHUX Koje 6u mpebau y de lege ferenda cmucay usmeHumu.

KswyuHe peuu: doxcusomHu 3ameop, penpecuja, npeseHyuja, cekcya.i-
HU deAUKamHuu, Ma/101emHuyu, KpUuUYHO 3aKOHOAA8CMB0, yYUHUAAY,
Jcpmaa.
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1. YBoaHe HanmoMeHe

YKuiakbeM CMpPTHE Ka3He, Hallle KpUBUYHO 3aKOHO/IaBCTBO Ce 0/JIYUMJIO 3a
yBobheme Ka3He 3aTBopa o/ 30 10 40 ro/irHa, Kao HajTeXe Ka3He Y CUCTEMY
Ka)KihaBaka, Te je TAKo CBe 10 n3MeHa KpuBu4Hor 3akoHuka 2019. ronune,
pPacHoH KaXKkhaBaka 60 MPOMUCAH ONIITUM MUHUMYMOM O/ MecCel] JlaHa U
ONLUTUM MaKCUMUMYM Ji0 20 roguHa. 3a U3y3eTHO TellKa KpUBUYHA JieJia U
JleJla OpraHnu30BaHOT KPUMUHAJIA, 3aKOHOAABall je IPOMUCA0 KaXKibaBakbe
o2 30 1o 40 roguHa. HoBoHacTa/siMM M3MeHa 3aKOHCKOT TeKCTa ycJeanie
Cy U U3MEHe y KaXKibaBamwy, Te je MopeJ, ONIITer MUHUMyMa U MaKCUMyMa
Ka3He 3aTBOPa, YKUHYTO KaxkwaBamwe o, 30 1o 40 roguHa 3aTBOpa U yBe-
JleH IO>)KMBOTHHU 3aTBop. Ca jejHe cTpaHe Ka3Ha J0KUBOTHOT 3aTBOpa je
3aMeHa 3a 0/IaBHO HaNyIITeHY CMPTHY Ka3HY, a ca /ipyre CTpaHe 3aMeHa U
3a YKMHYTO KaxkwaBame o 30 go 40 roguHa 3aTBOpa.

PenpecrBHa U IpeBeHTUBHA pYHKIIMja OBE KA3HE je y Cy30Hjamy CeKCyaJiHe
JleIMHKBEHIIM]e je U3y3eTHO 3Ha4ajHa, MOCEOHO MITO ce 0cyheHU 3a 0Ba fiesia
TPajHO CKJIaka U3 ApyLITBeHe 3ajegHuLe. C TUM y Be3U BAXKHO je aHaJIU3U-
paTu oBe QpyHKIUje J0KUBOTHOT 3aTBOpPA U YKa3aTU Ha HeKe 0J] Moryhux
M3MeHa Koje Cy BakHe Y 60p06u 60p6U MPOTHUB CEKCYaJIHUX JleJIMKaTa.

Y pazy je nocTyn/beHo Ha cJjelZiehy HAaYKH: Hajiipe he 6UTHU aHaJU3UpaHe
ofipenbe Ka3He JIOXKUBOTHT 3aTBOPA, KA0 U HheHe penpecuBHE U NPeBeH-
THBHe QyHKILMje y 60p6U NPOTUB CEKCyaJIHUX JleJIMKaTa, HaKOH 4era he
OUTH yudHeH OCBPT Ha npecyAy Buiuer cyna y Humy, koja ce ogHOCH Ha
M3pUlabe Ka3He y oJpeheHoM Tpajalby YUMHHUOLY CEKCYyaJTHUX AeJUKaTa
npema Jielld 1 MaJloJIETHOM JIMLY, Y CMUCJIY IPEeTX0JHO NPHUMeEHbUBaHUX
oape 16 KpuBUYHOT 3aKOHa, I'/le yYUHHUJIAI HAKOH U3/IpKaHe Ka3He, 0/]Max
HAaKOH HEKOJIMKO MeCelly MIOHOBJ/bAa UCTOPO/IHO /IeJI0, HAKOH Yera je HOBUM
pelerbeM KpuBHUYHOT 3aKOHHUKA 0CyheH Ha ZI0’KMBOTHH 3aTBOP.

OBUM Haj1a3uMMa npecyja ce AUPEKTHO AOBOAHU [0 3aKJ/bydyKa Ja Kas3Ha
3aTBoOpa y oJipeheHOM Tpajawy y HEKHUM cJiy4yajeBUMa HUje edpUKacHA Y
60p6U NPOTUB yYMHUJIALA CEKCYaJIHUX JleJIMKaTa, Beh Jja je Hy»KHO Jja ce
JI0’)KMBOTHHUM 3aTBOPOM U CKJIalbalb€M OBAaKBUX YUMHMJIALA U3 JpYIITBA
ocTBapu eprKaCHUje IpeBeHIMja U penpecrja OBUX KPUBUYHHUX JieJia.

Mako Ha OCHOBY jeJTHOT MpHUMepa He MOXKEMO U3BECTH BaJbaHU 3aKJbY-
YaK 0 perpecMBHOM U MPEBEHTUBHOM KapaKTepy OBe Ka3He Yy 60p6u mpo-
THUB CEKCYaJIHUX /leJINKATa, UTIaK HAaM HeroBo U3pUIlabe MOXe MOCy-
YKUTH Kao IpUMep pelpecuBHE NOJUTHKE Cy361jaba OBUX JleJia uMajyhu y
BU/Y UHHbEHUIY [la Ha CaMO U3BpLIEHe OBAKBUX ZieJia Ce HE MOTY YCYIUTH
NOTEHIMjaJIHA U3BPLIMOIM HOPMaJIHOT MEHTAJIHOT CKJIoNa, Beh caMo oHH
KOjU KojuMa je oH nopemeheH, a U3 THUX pasJiora HbUXOBO ,CKJIakhabe U3
JIpyuITBa“ je jeIMHO aIeKBATHO pelllehe.
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Takobe je u 3a yTBphUBame NpeBeHTUBHOI KapaKTepa OBe Ka3He Ka/a je
ped 0 CeKCyasIHUM JleJIMKTUMA IIpeMa Jlelld U MaJloJIeTHUIMMa NOTPe6HO
Jila mpohe MHOro roZiiHa Kako 64 ce JOLLJIO 10 3aKJ/byYKa KOjU 61 ce UMILJIe-
MeHTHpaJu y TeopHjy. Umak Ha ocHOBY nocTojehe cuTyalnuje, IOTOYHO je
a/leKBaTHO /la Ce 0BOj Ka3HU FOBOPH U aHAJIU3UPa, KaKo OU ce yTHIIAJI0 Ha
TOK HbeHHUX 3aKOHO/IaBHUX U3MeHa paJii lbeHe LITO epUKACHUje IpUMeHe.

2. MaTepuja/iHONpaBHe KapaKTEePUCTUKE Ka3He J0KUBOTHOT
3aTBOpa

Kasna 10>KBOTHOT 3aTBOpa je HoBesiaMa KpuBuuHor 3akoHUK (,CayK6eHU
rnacHuk Peny6sinke Cpbuje”, 6poj 35/19) ox 21. maja 2019. roguHe U npu-
MeHoM of; 01. nenem6pa 2019. ronrHe yBeieHa Yy KPUBUYHO 3aKOHO/JaBCTBO
Hallle 3eMJbe 3aMeHUBILU JoTaJallby Ka3Hy 3aTBopa of, 30 fo 40 roguHa.
Mo>keMo je cMaTpaTH Haj6JIMXKOj CMPTHOj Ka3HHU (UJIM HEHOM 3aMEeHOM)
6yayhu na je dopMasiHO HajTexa Ka3Ha y MO3UTHUBHOM CUCTEMY Ka3HH, a
Jla TIo0 CYIITUHHU yKa3yje Ha ,0/lJ10’KeHy CMPTHY Ka3Hy". Ca Apyre cTpaHe,
MOXKEMO je cMaTpaTH U 3aMeHOM HajCcTpoKe Ka3He 3aTBopa (JoBamesuh,
2010) oz 30 1o 40 roguHe. Y ApyroM cJy4dajy je CIOPHO TO LUTO Ce He pajy O
¢dukcHOM U3HOCY Moryhe 1y>KHHe Ka3He Te 61y CMUCJY PUTUAHOCTH, 6ujia
CBaKako 6J/1MKa Ka3HU 3aTBopa of, 40 ropguHa.

Paszsio3u 3a yBohewe ka3He j0:kUBOTHOT 3aTBopa (Kosapuh, 2015), moce6Ho
npeMa yYMHUOIMMa KPUBUYHUX JieJla CeKCyaJiHe IeJTMHKBEHIHje Ha | JIe[[0M
Cy CBAaKaKoO HeJI0BOJbHO OLITPA Ka3HeHa MOJIMTHUKA, ca je/lHE CTPaHe, U ca
JIpyTe, jauarmbe KPUBUYHOINPABHE pelpecuje Kao 0AroBOp M peakijyja Ha
TellKa KPpUBUYHA JleJ1a U TeXe 06JIMKe OBUX KPUBUYHX JleJIa.

CymTHHA cBaKe Ka3He ce orjiefia y peaknuju jpxaBe (CtojanoBuh, Kosa-
puh, 2010) fay MMe ApyLITBa peNPECHUBHO JeJyje IPOTUB yYNHHOLA TEIKU
KPHUBHYHUX JleJIa U UMa 3a [11Jb Jla CIpeYy TOT YYMHHOLLA Ha BplIeke KPU-
BUYHUX JleJ1a, Kao ¥ Ha MoTeHI[UjasiHe yuyuHUole (JoBameBuh, 2010). CTumy
Be3U CBaKa Ka3Ha je 106pa jep ce penpecMBHUM U TPEBEHTUBHUM MeTO/jaMa
60pu NPOTHUB KPMMHHAJIA, Te IPeJICTaB/ba PeaKUUjy APYILITBA U [p>KaBe
y CAaHKLMOHHCAaby U3BpLIMOLA KPUBUYHHUX JleJla U KeroBor clipeyaBamba
Jla ¥ [aJbe BPIIM KpUBHUYHA JeJsa. [loomTpaBame Ka3HeHe NMOJUTHUKE je
HEMHUHOBHO HY>KaH 3aKOHCKH 0JTOBOP Ha NPAaKTUYHO UCNOJ/bEHE paJibe
W3BplIEHA, Te je J0XKUBOTHU 3aTBOP OJJIMYHO U Ba/baHO pellere 3aKOHO-
JlaBlla /ia ce MPOTHUB YYUHUOLA HAjTEKUX KPUBUYHHUX JleJ1a, Kao LITO CY U
JleJla CeKCyaJIJHUX HacuJba HaJ [lelloM, 60pH U HajTeXHUM CpeJiICTBUMA, a TO
je ylipaBo 0Ba KpMBUYHA CaHKLHja.
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Ykazajyhu u Ha popmMasiHO HajTeKy Ka3HY, 3aKOHO/IaBall je J0KUBOTHHU
3aTBOpP NMPOMKUCAO Kao MPBY U HajTeXY Ka3Hy y CUCTEMY Ka3HH, HaBojehu
Jla ce I0KMBOTHU 3aTBOP U Ka3Ha 3aTBopa Mory u3pehu camo Kao riaBHe
KasHe. Y CKJaJly ca HOBeJIMPAHUM 3aKOHCKHUM TEKCTOM Ka3Ha J|0KHUBOT-
HOT 3aBOpa Ce U3y3eTHO MOXKe MPONKCATH 32 HajTeKa KpUBUYHA Jiesia U
HajTexe 06JIMKe KPUBUYHHUX JeJia, CAMO aJTEPHATUBHO Y3 Ka3Hy 3aTBOpa
(unan 44a. ctas 1. K3).

3akoHO/aBall je MPOIKCAO J1a Ce IO’)KMBOTHU 3aTBOP He MoKe uspehu siuiy
KOje y BpeMe U3Bpllela KPUBUYHOT Jiesia HYje HaBpUIXJIO iBaJeCT U je JHY
roJUHY )XUBOTA (4s1aH 44a. ctas 2. K3). OcuM oBOT OrpaHUYeHa, y CMUCJIY
ysaHa 44a. ctaB 3. K3 0’)KMBOTHH 3aTBOP Ce He MOKe u3pehu HU y ci1ydaje-
BUMa Ka/la 3aKOH npejBuba fja ce kazHa Moxe y6J1aXKUTH (4s1aH 56. cTaB 1.
Tayka 1) UM Kajia IoCcToje HEKU 0/ 0OCHOBA 3a 0cJi060heme o/ Ka3He.

KasHa ce, y cMucay unaHa 57. craBa 2. K3-a, He MoXe y6JIa’KUTH 3a KpPU-
BMYHa Jesia u3 4yaaHa 114, 134.ct. 2. u 3, 178, 179, 180, 214. cT. 2. u 3., 246.
cT.1,3. 14, 350.cT. 3. 1 4. 1 388. oBOT 3aKOHMKa. Kao mTo BUAMMO, y KaTa-
JIOTY OBUX KPUBUUYHUX JleJia Ce HaJla3e HajTeXU 00U KPUBUUHUX JleJia
CUJI0OBakha, 06/by6e ca HeMOhHUM JIKIeM U 06Jby0e ca AeTeToM. 3aKOHOo/ja-
Ball je MPOMKCAO /1a Ce OBA Ka3HA He MOXe YOJ1aKUTH YYUHUOILY KPUBUY-
HOT JleJia KOjU je paHUje ocyhuBaH 32 HCTO UJIK UCTOBPCHO KPUBUYHO JI€JI0
(4n1.57.cT.3.K3-a). be3 orpanuuema cya Moxe yOJAKUTH Ka3HY YYUHUOIY
JleJia je IMHO aKo je oBJjallheH a yYMHUOIA KPUBUYHOT JieJsia 0CJ060/1H O
kasHe (41.57. cT. 4. K3).

Y KomenTapy KpuBuuHor 3akoHuka (CtojanoBuh, 2019) ayTop cMaTpa Aa
JLO)KMBOTHHU 3aTBOp Tpeba Jja MMa U3y3eTaH KapaKTep, 3aTO IITO NpeJ-
CTaBJ/ba 3aMeHY 3a CMPTHY Ka3HY, Te Tpeba Aa 6yJe Kpajibe Cpe/iCTBO Y
KaKihaBamy. OH HAaBOJY Jla Ce TEPMUH ,U3y3eTHO" y o/ipe/i61 YyiaHa 44a.
cTaB. 1. 0iHOCH HAa TPONIMCUBak€e OBe Ka3He, aJlv /ia ce , TeJOJOKNM TyMa-
YereM /10J1a3H [JI0 3aK/by4Ka /ja TO BaXKH U 32 IbeHO U3pUlabe”. Y ToME je u
3aKOHO/aBal, 610 BPJIO jacaH CaMUM IIPONKCHBambeM OBe Ka3He HaBojehu
Jla ce U3puye ,M3y3eTHO" aJITEPHATUBHO y3 Ka3HY 3aTBOPA 3a HajTeXa KpH-
BUYHA JleJ1a U HajTexxe 06JIMKe KPpUBUYHUX JleJia.

Y cMmucay Mspulama yCJA0BHOT OTNYCTA, YCJA0BU CY Y CKJIAAY Ca ONLUITUM
HayeJIMMa KPUBUYHOT NpaBa 0CTAJH UCTU OCHUM UITO Ce HOBUHE Y CMUCJIY
YCJIOBHOT OTMYCTa OAHOCE HA Ka3HY JJ0’)KMBOTHOT 3aTBOpPA, T€ C TUM Y BE3U
CyJ, MOXKe YCJIOBHO OTIYCTUTH ocyheHor (aKo Hajupe HUcCIyHaBa yCI0BeE Y
cMucay ctaBa 1. 4naHa 46. K3-a, koju ce ofHOCe Ha onLITe CTaHAap/e yCJIOB-
HOT OTIIYCTa) KOjU je ocyheH Ha Ka3HY J0’KMBOTHOT 3aTBOPa aKo je U3/jpKao
JlBajJleceT ceJlaM roJiMHa. Y CJy4ajy Jia YCJOBHU OTNYCT He 6y/ie OM03BaH,
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cMaTpa ce /a je ocyheHU U3ApKao KasHy. YCJIOBHU OTIYCT 0CyheHOM JIUIY
Ha Ka3HY J0XMBOTHOT 3aTBOpa Tpaje NeTHAaeCT roJuHa o, JaHa KaJja je
ycJIoBHO oTnyuTeH (41.47.cT.7. K3).

CraB EBpomnckor cyza 3a Jpy/icKa IIpaBa je Jja IpeducIUTHUBabe NoTpebe
JlaJber U3Bpllena Ka3He JOXKMBOTHOT 3aTBOpa MOe yCJIeJUTH HAKOH JIBa-
JleCT ITeT roZjMHa U3/ip>KaHe Ka3He JO>KMBOTHOT 3aTBoOpa. Mako Ka3Ha L0XKHU-
BOTHOT 3aTBOpa Huje y Koausuju ca ECJbI], pememe Koje je Ha1l 3aKOHO-
JlaBal] JOHeO /la Ce IpeUCMTHBae Ja/bel U3Bpliemha OBe Ka3He 0JHOCH
Ha [lepHuoJi HAKOH JBaJlecT celaM FOiMHaA je je JUHO Koje 0ACTyNa oJ CTaBa
ECJbIIL. YrHu HaM ce fja ce 3aKOHOaBal IPUJUKOM JOHOLIEHA OBOT pellemha
JipKao cTaBa ONIITUX HOPMU KPUBUYHOT IIpaBa y CMUCJY U3pHULjaba Moryher
YCJIOBHOT OTNYCTa HAaKOH JiBe TpehMHU U3peyeHe Ka3He 3aTBOPaA, Te Ja ce
OBOM pellery NPUKJOHMO ONIITHM padyyHaweM /JiBe TpehrHe Ka3He HeKa-
Jlallllbe HajTexxe Ka3Ha 3aTBopa of 40 rojrHa, Kako HOBO pellekbe He 61
6uJio 6J1axke oz moctojeher. Unak, Tpe6asio 61 pa3MUCAUTH Jla 1M IePUOJ, 3a
M3pULae YCI0BHOT OTNYCTA KOJ KPUBUYHUX JleJ1a KOJ, KOjUX je J03BOJbeH
NPUJIVMKOM U3BpLIEHA Ka3He J0KMBOTHOT 3aTBOpa Tpeba CMabUTH U Yjel-
HauuTH ca ctaBoM ECJbII Ha 25 roguHa usap:KaHe Ka3He UM OCTAaTH IpU
peuiewy of, 27 roAUHA.

3akoHO/iaBall je U TAKCATUBHO MPOIMKCA0 KPUBUYHA Jiesla Y KOjuMa Cy/J, He
MO2Ke YCJIOBHO OTIYCTUTH ocyheHor (4saH 46. ctaB 5. K3-a) ¥ To: KpUBUYHO
JleJ10 TEeLKOr yOUCTBa AeTeTa UJau 6peMeHuTe xkeHe (41.114. cT. 1. Tayka 9.
K3), Texxu 06/IMK KpUBUYHOT JleJla CUJIOBakha KBaJIUPHUKATOPHOM OKOJIHO-
CTH Ja je HaCTyNuJia CMPT JiMLa IpeMa KOMe je [IeJI0O U3BPILIEHO UJIM je je
JleJ10 u3BpIIeHo npeMa aeteTy (41.178. cT. 4. K3), Texxu 06/1UK Jles1a 06/by6e
ca IeTeTOM Y C/Iy4ajy Zia je HacTynusa cMpT AeteTa (4. 180. cT. 3. K3) u
TEeXHU 00JINK KPUBUYHOT JieJia 06/by6e 3JI0yIOTPeOOM M0JI03Kaja YYUHEHO
npeMa JeTeTy y CJAy4ajy [ia je HacTynuJaa cMpT geTeTta (4. 181. cT. 5. K3).
Ha ocHOBY HaBe/ieHOT MOKEMO /la KOHCTATyjeMo Jja je MOryhHOCT NpUMeHe
YCJIOBHOT OTIycTa Moryha npema y4MHUOIMa CBUX JleJia IpeMa KojuMa ce
JIO’)KMBOTHHU 3aTBOP MOXKe u3pehu, 0CMM 3a U3BPIlIeHa KPUBUYHA JieJia [po-
THUB MOJIHE CJI000/e, T/le MOCTOjU OrPAaHUYEHhE, KOjOM MTPUJIHKOM je 3aKOHO-
JlaBal] yKa3ao Jla ce paJiu 0 HajTeXXUM KPUBUUYHUM JleJIMMa U []a0 BEJIUKHU
3Hayaj M yJIOr'y OBe Ka3He y cy36Ujaby U clipeyaBakby U3BplIeHha OBUX JieJ1a.

HMako ce y Hay4HOj U CTPY4YHOj JIUTepaTypH OBOM pellery PUTroBapa, y3
OorpaHUYelbe /1a He Ipe/ICTaB/ba PENpPEKY OMPaBLaHOCTH CBOje IIPUMEHE,
6yayhu a ce 3aKoHO/aBal MIPUJIUKOM OTpaHUYaBakha MOT'YhHOCTH yCJI0B-
HOT OTINYCTA JIP>Kao UCKYYHMBO JieJia MPOTUB NOJIHE €/1060/e, 0JHOCHO Jies1a
y Be3u ca 06/by60M HaJ, IETETOM M HajTEXKUX 0OJIMKA T/le je HacTyImuJaa
CMPT JeTeTa, Kao U yOUCTBA JleTeTa UJIU GpeMeHUTe XKeHe, I0CTaB/bajyhu
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nyuTame 360T yera ce yCJAOBHU OTIYCT MoxKe U3pehu 3a Heka Tellka Kpu-
BHUYHA JleJ1a Kao IITO Cy HIP. TEpOpU3aM, FeHOIU /I, YOUCTBO NpeICTaBHUKA
HajBHILET IP>XKaOHOT OpraHa UT/, ONMPaBAaHOCT MPUJIUKOM OBAKBe O/IJIYKe
3aKOHO/]aBCTBA JIEKHU Y CBOjCTBMMA YUMHHOLA OBUX JieJia. [lakJjie, paJiy ce o
Y4YMHHOLIMMA KOjH Hajuellhe cnpeMHH /ja IOHOBE 0Ba JieJia, 0AHOCHO BbUX0Ba
M3BplLIewka, UMajyhu y BUAY Ja nocelyjy CeKCyaJHU HaroH HellpUMepEH,
nopeMeheH U leCTpyKTHUBaH NpeMa Jleliy Y KeHaMa, Te Jia OCTOojU omnac-
HOCT Jia 360r cBor nopeMeheHor ckJiona JIMYHOCTH MOTY Jia IIOHOBE /I€JI0
NPUJIMKOM NYIITakha Ha YCJAOBHU OTHYCT.

HcTuHa je fa ce MoryhHOCT oHaBJ/bama Jles1a He MOKe NpeJBU/IeTH, aln
npecyze koje he 6uTH npukKasaHe y ja/beM TeCKTY pajZia, yIpaBo roBope o
NOBpaTy U3BplIelka CEKCyaJIHUX JeJIMKaTa [peMa Jely 0Jf CTpaHe UCTOT
M3BPIIKOLA, Y YMjEM CJIy4ajy Ka3Ha 3aTBoOpa y oJpeheHoM Tpajakby HUje
HWCIYHUJA HUKAKBY cBpXy penpecuje (bowkosuh, 2005) u npeBeHnuje
npeMa OBOM U3BpLIKOLY, Beh ce oKa3aJia Kao HeJleJIOTBOPHA U HECBPCHUC-
X0/iHa, UMajyhu y BUAy a je NyITakeM Ha 10601y, BpJio 6p30, YUUHUIAL
OBHUX JieJsia IOHOBUO UCTO JieJ10, Ha UCTH HAaUYUH, CJINYHHUM 0/1a6MpPOM XKPTBe
Y MCTHUM MeTo/jaMa U3BpIlIeHha.

3. AHa/1M3a npecyje y Be3Hu ca Ka3HOM J0KUBOTHOT 3aTBOpa U
CeKCyaJ/IHUX JeJIMKaTa npeMa Aenu

3Hayaj NpeBeHTHBHE, aJId U penpecuBHe QYHKIMje Ka3He J0KUBOTHOT
3aTBOpay 60p6u NpoTUB cekcyasHux Jeaunkara (Ukynuh, 2019), noce6Ho
Haj fenoM, 6uhe npukasaH Kpo3 npecyze Buier cya y Huiy koje jupek-
THO YKa3yjy Ha HeZJOBOJbHU PENPECUBHU U TPEBEHTUBHU KapaKTep KasHe
3aTBOpay NPONHUCAHOM Tpajaky IpeMa ocyheHOM JIMIly 3a U3BpIlIeHa HaBe-
JleHa JleJia, a KOju ce cacToju y peluJuBU3My U3BPIIHOLA U HeMOTyhHO-
CTU Tajallllbe MPpUMeHe Ka3He J0KUBOTHOT 3aTBOpa KOjoM OH ce crpe-
YMJI0 IOHOBHO M3BPILE€e OBOT Jlesia. YBohemeM J0’KMBOTHOT 3aTBOpa ce
He yTH4Ye caMo Ha epUKACHOCT Cllel{hja/IHe IpeBeHTUBHe QyHKIHje, Hero U
Ha jayamy HeHOT reHepaJIHOT IpeBeHTUBHOT KapaKTepa. BaxHocT penpe-
CUBHOT KapaKTepa OBe Ka3He je CBaKaKo HEMHUHOBaH.

3.1. Ka3na 3ameopa Kao Kkpugu4HonpaeHa peakyuja npema y4uHuoyy
CeKcya/HUX Kpueu4yHux deja

[Ipecynom, Taza, OxpyxHor cyna y Humy (K.6p.249/05 ox 17.02.2006.
ro/ilHe), Koja je mpernHaveHa npecyaoM BpxoeHor cyna Cp6uje (Kx.U 6p.
918/06 01,06.06.2020. roguHe), okp. H.]. je mpaBHOCHa»xxHO ocyheH Ha jeiuH-
CTBEHY Ka3Hy 3aTBOpa y Tpajamy o4 12 roagruHa U 6 Mecely 360T U3Bp-
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HIeHka NPOAY>KEHOT KPUBUYHOT Jies1a 06/by6a MU IPOTUBNPUPOJHU 6y
caJIMLeM Koje HUje HaBpuiuJo 14 ronvHa u3 4i1.106. cT.2 y Be3u cT.1. cTapor
K3 PC (,Cayx6enu riacHuk CP Cp6uje, 6poj 26/1977, 28/1977, 43/1977,
20/1979, 24/1984,39/1986,51/1987,6/1989 1 21/1990 u “Cinyx6eHu raac-
HuK Peny6sinke Cp6uje”, 6poj 16/1990, 26/1991, 75/1991,9/1992, 49/1992,
51/1992,23/1993, 67/1993, 47/1994, 17/1995, 44/1998, 10/2002, 11/2002,
80/2002,39/2003 u 67/2003) 1 KpUBUYHOT JieJia 06/by6a UJIU IPOTUBIPU-
poJHu 6JyJ ca JULEM Koje HUje HaBpuiuo 14 roguHa u3 4i1.106. cT.2 y
Be3Hu CT.1. ctapor K3 PC, y nokywajy y Be3u 4i.19. K3 PC. Ka3na 3aTBopa je
npeJicTaB/baja je/JUHY TaJalllby 3aKOHCKY peaKl[1jy U MOT'yNHOCT CyTpo-
CTaBJ/bakha U3BPIINOIIMMA OBUX JleJia. YIIPKOC TOME IITO je 6uJia U3y3eTHO
OIITPA, UIAK je 6UJia HeIOBOJbHA 32 HEKE U3BPIIHOIE OBAKO TEUIKUX KPU-
BUYHUX JleJia.

HaBesenuM npecysama je yrepheno aa je ,H. ]. y nepuoay ox 04. no 05. 07.
2005.roauHe, ynoTpe6boM CUJIE U IPETH-€ J1a he je yOuTH, y aTapy cesa bp3u
Bpopa kox Huia, npuHyAuo Ha 066y 6y MaJloJIeTHO JIMLE XKEHCKOT 11013, KaZa
je u jedsiopucao 1 4 nyTa je NPUHYLUO HAa NPOTUBIPUPOLHU 61Y], TAKO
IITO jOj je CBOj MOJIHM OPTraH CTaBJ/bao ¥ yCTa U MPUCHUJ/bABAO je Ha ,,pestanuo’,
HaAKOH 4era je ejaKkyJ/Mpao, a NpeTX0JHO je Ba IyTa MaKa3aMa LIUILIao jep
ra TO IMOJTHO Y36yDhyje, ynMe je yYMHHUO MPOAYKEeHO KPUBUYHO J1eJI0 06J/by0a
WJIM IPOTHUBIPUPOAHHU GJIyA ca JIULEM KOje HUje HaBpuuJo 14 roguHa us
4/1.106. cT.2 y Be3u cT.1. ctapor K3 PC.

Takobe, yrBpheHo je na je ,mana 08.07.2005. roavHe, y npenoJHeBHUM
catuMa u3 kyhe y Fopwoj BpexxnHu, Apyro MaJioieTHO JIMLE YKEHCKOT 0J1a
KOje HUje HaBpuinJio 14 roguHa, M3Be0 Ha NpeBapy Ja Cy joj Majka U fiesa
uMaJiu caobpahajHu yzec u n1a cy noBpeheHu, 360r yera je MaJioJioJieTHA
owrteheHa noHeJs1a NelIKUp Aa 61 Majly NpeBUJIa pyKy, a OKPUBJ/bEHH je ca
CTOJIa y3e0 MaKa3se Koje je I0Heo fia 61 y atapy ceJsa [. BpexxrnHa, ynoTpe6om
CUJie U IIpeTHbe jep je pykaMa oliTeheHy TyKao [0 JIMLLY U TeJly U IPeTHO Aa
he je y6uTH, NOKYIIA0 J1a U3BPIIU 06/bY0OY U IPOTUBIPUPOAHU OJIY/, a IPET-
XOJLHO jOoj MaKa3aMa O/iCeKao Kocy, 0K ce MaJioJieTHa oliTeheHa 6paHuia
Ka/Jia Cy HaUILJIM Ha Jby/le Y I0/by KOjU Cy UX IPUMETHUJIH, 1A je OKPUBJbEHHU
no6erao”, Yume je yYY4MHHUO KPUBUYHO ZIeJI0 06/by0a UK NPOTUBIPUPOHHU
6J1y/] ca JIMIEM Koje HUje HaBpiuuJo 14 roguHa us 4a.106. cT.2 y Be3u cT.1.
ctapor K3 PC, y nokymajy y Be3u 4.1.19. K3 PC.

[loce6HO je MHTepecaHTaH UCKa3 BellTaKa JjaT Ha [VJITaBHOM IIpeTpecy y KoMe
je HaBeJleHO J1a ,,0KPHUBJbEHU He 60JIYje O/ TPAjHOT UJIU TPUBPEMEHOT Ay IIeB-
HOT 060/beHba, IPUBPEMeHe JlylleBHe NopeMeheHOCTH UJIU 3a0CTaJIOCTH y
JAYLIEeBHOM pa3BOjy U Jia je Y BpeMe U3Bpliekha KPUBUYHHUX JieJla lherosa
CIOCOBHOCT Jla CXBAaTH 3Ha4Yaj UCTUX M yIIpaBJ/ba CBOjUM NOCTYyNUMa 6Uj1a
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oyyBaHa. UHTe/leKTyaJiHe CIOCOBGHOCTH ONTYKEHOT CY y TPaHK1laMa BUILUX,
a y eMOLIMOHAJ/JIHOM Pa3Bojy UMa paHe Npo6JyieMe KOHBEpP3HE JUHAMUKeE
(MyLame) Koje y mepruoAy afoJieclieHI[1je HATKOMIIeH3Y]je eroleH TPUIHUM
osidbpaHaMa ca MO/IeJIOM COLMjaJIHOT TMOHalllakha HeraTUBHEe UJleHTUDHKa-
nuje. Tako opraHM30BaHa CTPYKTypa mberose JIMYHOCTH MaHUeCTYje ce
NpeKo MAaCUBHUX MOTPe6a M CyOMUCUBHOT IIOHAIIAKA KOje KOPUCTH Y CUTYa-
[MjaMa Ka/Jia uX JI0>KMBJbaBa Kao omacHe 1o cebe, a y CUTyalijaMa Koje mpe-
Mo3Haje kao MOryhHOCT 3a U3pakaBambeM CBOje MOhHU Mpe3eHTYyje ce MPeKo
CaZIMCTUYKO-arpeCcUBHOr NIOHALaka Koje MoKe UMaTH Behr HHTEH3UTET,
a1 HeMa KBaJIUTET perpecuBHe JeKoMIleH3aluje, Beh je u3pas kapak-
TepHe ocobuHe snyHocTH ([Ipecyna OkpyxHor cyna y Humy K.6p.249/05
0 17.02.2006. rogune, cTp.9).

Oz oTexxaBajyhX OKOJTHOCTH NIPBOCTEIIEHH CY/, je Ha CTPaHHU OKPUBJbEHOT
[[eHHO HeroBYy BUIIECTPYKY PaHUjy OCYhUBAHOCT U clielMjaJIHY TOBPAT jep
je oOKpHBJbEHU OCYhHBaH 3a UCTOBPCHA KpUBUYHa Jiesa. Kao osakiaBajyhy
OKOJIHOCT CYJ je leHHUO IIpU3Habhe KPUBUYHUX JieJla OKPUBJ/bEHOT Ha IJlaB-
HOM npeTpecy. UMajyhu y Buy npBocTeneHu Cy/ je OKpUBJbEHOI OCYJ MO
Ha jeIMHCTBEHY Ka3HY 3aTBOpay Tpajamy o/ 15 rojiuHa, Kojy he usgpxatu
[0 MPAaBHOCHAXXHOCTHU Mpecyle, y KOjy ce UMa ypadyyHaTH BpeMe Koje je
OKPHUBJbEHHU IIPOBEO y IPUTBOPY.

BpxoBHu cyz Cpbuje je y ApyrocTENeHOM MOCTYNKY NPENHAYHNO HaBeJEHY
npecyny Okpy»xHor cyaay Humy, y ey 0 Ka3HU U OKpUBJbEHOT OCYZIM0 Ha
jeAMHCTBEHY Ka3HY 3aTBopay Tpajamwy of, 12 roauHa u 6 Mecely, y3 o6pas-
JIOXKeme Jla IPBOCTENEHH CYy/l HUje a0 oJroBapajynu 3Havaj Npu3Hamwy
OKpHUBJbeHOT Ha r;1aBHoM npeTpecy ([Ipecyna BpxosHor cyza Cpbuje Kx.U
6p. 918/06 01 06.06.2020. roguHe, cTp.3).

Ha ocHOBy HaBe/leHUX pa/iibU U3BplIeHha CeKCYaJHUX JeIMKaTa YYubeHNX
npeMa Jenu (Joawesuh, 2017), cTuye ce yTUCaK A je yYUHUJIAL, HAKOH
M3BpILEHOT JeJa, 04MaX IOHOBUO UCTO, CaMO Yy MOKYLIajy A0 Kora Huje
JlOIIJI0 T06POBOJ/bHUM OoZlycTaHKOM (JoBamesuh, 2010), Beh 360r Tora mro
ce MaJloJleTHA )KpTBa 6paHMJIa M LITO Cy HAULJIU JbYyAU. C TUM Y Be3H, HAKO
je yYMHMJIAL, YYMHUO UCTOBPCHA JleJla CeKCyaJIHOT HacuJ/ba NpeMa el y
NPOAY>KEeHOM Tpajamy, tberoBa HaMepa Jia IOHOBH [ieJ10, KopulihemeM UCTUX
MeTO/ia U HAaUMHAa U3BPIleHha je HEMUHOBHA U 0YHMTIJIE/|HA, T0Ka3yjyhu jacHy
CIIPEMHOCT 32 IOHOBHUM HU3BPIIEHEM.

3.2. losscusomHu 3ameop U He2080 HyHCHO U3puyarse npemd y4uHuoyy
CeKcya/HuUX Kpueu4Hux de/a

Y6p30 HAaKOH U3/ p>KaHe IPeTX0/JHE Ka3He 3aTBOpa y Tpajamwy 0/ 12 roguHa
Y 6 Mecely, yYYMHUJIAL, je TOHOBHU UCTO JieJ10, HA UCTHU HAaYMH U TpeMa KPTBHU
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HCTOT cTapocHOr y3pacTta. Haume, ontyxenu H.J. je kpuB 3ato mrto je 20.
neneMm6pa 2019. ronuHe cioco6aH a CXBaTH 3HA4aj CBOjUX JleJ1a U YIIPaBJba
CBOjUM IMOCTYIMLMMA, OKO 7.25 caTu y Huiny, o06MaHOM U IPETHOM 0OJIBEO
MaJIoJIETHY ZIeBOjUMIly Y HAMEpPH Jia ca ’bOM MMa CeKCcyaJsiHe 0JHOCE, Ha Taj
HAYMH IITO je NIy THUYKUM BO3WUJIOM CyCTUTA0 olrTeheHy, 3aycTaBro BO3UJIO
Y 103Bao je Jja yhe y koJa.

Kaga My je oHa peksa fja He CMe, TPeACTaBHO Ce Kao eJleKTpHudap Koju paiu
V Hb€HOj WIKOJIM U 3aTPaXKHOo Jja My MOKaxe TZe je 1K0JI1a, Ha KOju HauuH
je o6MaHOM U HaBeo Aa yhe y Bo3uso. Kaza je omirehena novyesna ga my
objalaBa Ie je 1KoJia, Ka3ao je aa he aa joj mokake Kpahu nmyT, HaKOH
4yera joj je pekao Jia je oTeTa, yIyTHUBIIH jOj peYU IPETHE U TAKO 0JBEO /10
MecTa 3BaHOT MaJiuaHCKa NeT/ba I/ie je yAapuo Mo IJIaBY, KaJia je BUZAEo Aa
je ©MaJia HaMepy Jla obGerHe M 0/iceKao IpaMeH Koce, a 3aTUM 0/|ByKao /0
KoJinbGe.

HapegHe ckopo ABe HeJesbe ouiTeheHa je r1aZjHa, UCLpIlJbeHA, YMOPHA,
nJiauyhu roBopu /ia je NycTH jep ce NJAIIXJIA, HA ILITA je ONTYXKeHH yAapao
y IJIaBy ¥ CTOMAakK U NpeTHo Ja he joj yOUTH poJUTesbe, IITO je omiTeheHy
nJalusio Bepyjyhu fa ce To Moxe goroguti. [lopes Mpaka v 3ByKoBa Koju
Cy 4yJI4, OKPUBJbEHH jOj je J0AATHO IIJIallho ceKyhH Kocy U ckuajyhu MaJbe.
[lope oTMuUIle 33 KOjy je ocyheH Ha Ka3Hy 3aTBopa o/ 11 roauHa, ocyheHu je
y CTHLajy U3BPILUO NPOAYKEHO KPUBUYHO JleJI0o cCUJioBake (MapuHkoBHA,
2014) npema owrteheHoj 3a 1ITa je cy U3peKao Ka3Hy JO)KMBOTHOT 3aTBOPA,
Te MY je Cy/| Kao jeJUHCTaBHY Ka3HY U3PEKao Ka3Hy J0XUBOTHOTI 3aTBOpa.

['oavHy ¥ O AaHa HAaKOH U3BPILUEHOT KPUBUYHOT JleJla OTMULe JeTeTa U
006Jby6e ca seTeToM OKp. H.J. je mpen Bumum cygom y Huiy u moTBp/ioM
AnenanuoHor cyza y Huiy npaBHOCHaXHO ocybheH Ha JO)KUBOTHY Ka3HY
3aTrBopa.? OBO je MPBH MYT /A je U3peyeHa Ka3Ha J0XKUBOTHOT 3aTBOPA,
HaKOH FeHOT yBohewa y npaBHU cucTeM Peny6nke Cpbuje usmenama Kpu-
BUYHOT 3aKoHHMKa 13 2019. rogune. 06passiaxyjyhu oI1yKy /1a ce U3peKHe
HajTexka Ka3Ha Cy/, je HaIJacuo Aa ocyheHu npe/jcTaB/ba TPajHy ONACHOCT
3a ApymTBo. OBO 06pa3J/ioeme ce cMaTpa KpyLUjaJHUM NIPU U3pULIAby
OBe HajTexxe Ka3He. CMHCa0 leHOT U3pHllakba IpeMa YYMHHOLMMA 0BAKBUX
JleJ1a JIe>k yIpaBy y ONACHOCTH Koja je TpajHa 3a JpyCTBO U JpYILITBEHY
3ajeJHULY 0f cCTpaHe ocyheHOT.

Cyn je npu M3pulLlalby a0 ONpaBAaHO 00pas3J/oKeme 3a U3pHUllakhe OBe
HajTexke Ka3He Koje ce 0JHOCUJIO HAa YMIbeHHUIY Jla TOHOBHO NMyIITakkhe Ha
cj0604y ocyheHOr y cay4ajy Jla ce U3peKHe Ka3Ha 3aTBopa y oApeheHOM

2Videti viSe: https://www.telegraf.rs/vesti/hronika/3373119-malcanski-berberin-
pravosnazno-osudjen-na-dozivotnu-robiju, pristup 17.06.2022.
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Tpajakby OM NpeCTaB/bAJI0 PU3UK IO HOBY XXPTBY, Te Aa he ra jeiUHO KaHa
JIO)KMBOTHOT 3aTBOpPA CIIPEYUTH /Jja TOHOBO U3BPIIN UCTO JEJI0.

BemtTaueweM je yTBpheHO fa KO/ yYUHUOILIA OBO JleJia HeMa J1y1lieBHe 60Jie-
CTH, IylIeBHE 3a0CTAJIOCTH, HUTHU IIPUBPEMEHE JIyIlIeBHE TOpeMeheHOCTH,
Beh /1a je aHTHUCOLMja/IHU TopeMehaj nocsiejulia CTPYKTYpe lberoBe JUYHO-
CTH Koja ce Has1a3u y MehyHapoHoj KBasMdukanuju 6osect u nopemehaja,
asu ca popeH3UYKOr CTAaHOBUILTA He CNaZa y ICUXUjaTpUjcKe 6OJIECTH.

Telko /ja ce MOe HAaCJYTUTH OICEr TpayMe Koje Cy ZIeBOjUHUIle K0 XKPTBe
JI0O’KWBeJIe y OMUCAaHUM KPUBUYHOTIPAaBHUM pa/itbama. U3BpliieHa KpUuBUYHA
JleJia ce ca MpaBoOM MOT'Y Ha3BaTH MOHCTPYO3HUM 3JI0YMHUMA, YMja MOpaHa
Y ApYIITBEHA OCyZia MpeBa3uia3y Ka3Hy 3aTBOpPA Ha KOjy je ONTYKeHHU
NpaBHOCHAXXHO ocyheH. /l0’)KHBOTHU 3aTBOP 32 )KPTBE OBUX JieJIa UMa 3Ha-
4aj ¥ MopaJiHe U 3aKOHCKe MpaB/ie, CHTYPHOCTH Jia ce Bullle Hehe HUKaza
CYyCpeTH ca U3BPIIMOLIEM OBOT /ieJia, IITO JOMPHUHOCH jauyary pernpecruBHe
Y IpeBEeHTHBHE YJIOTy OBE Ka3He y 60p6U NPOTHUB OBUX Jies1a. UcTo Tako U
JIpyLITBeHa 3ajeIHNUIIA OBOM Ka3HOM OCTBapyje MpeBeHTUBHE MeXaHU3Me,
3Hajyhu J1a ce oBa /iesia o/l CTpaHe OBOT YYMHHOIIA Hehe BUIlle MOHOBUTH.

4. PenipecuBHe U NpeBeHTUBHe QpyHKIMje J0KMBOTHOT 3aTBOpa -
HajAe/I0TBOPHUje y 6OpOU NPOTHUB CEKCYa/JTHUX Ae/MKaTa

Anasnusupajyhu npecy/ie cyza Koje cy ce, o6e36eheHum gokasuma u ogme-
pEeHOM Ka3HOM 3aTBOpPA U3peKJIe YYNHHOLY Jiesia CEKCYaJTHOT HacU/ba Ha/l
Jle1[0M, a Koje Cy CyZly Kao jeZJuHy MOTYRHOCT U Jjajie 3aKOHCKY MPUJTHKY /ia
M3peKHe Ka3Hy 3aTBopa ca oZpehHUM TpajameM, IOKa3aJio ce Kao Hello-
BOJbHO OCTBAapE€HOM pelnpecUBHOM U MPEBEHTHUBHOM YJIOTOM OBE Ka3He y
60p6u NPOTUB OBUX JeJsa. UMajyhu y BUy 1a TpajHUM CKJIatbakheM U3
JpYLITBA U JpYLITBEHE 3aje/JHUIle HUje 6Uio Moryhe ocTBapuTH, 6yayhu ga
Hallle 3aKOHO/IaBCTBO HUje MPOMKCaJIo Ka3HY JO’KMBOTHOT 3aTBOpa IpeMa
YYUHHUOI[MMA CEKCyaIHUX Jiesia Ha/J| JIelloM, Te /ia je HAaKOH MylITakmba Ha
c/1060/ly HAKOH U3/Ip)KaHe Ka3He 3aTBOpa YUYMHHUJIAL, TOHOBUO UCTO JI€JI0
Ha UCTH HAYMH yaK3yje Ha HeJJOBOJbHU IPEBEHTUBHU U peNPECUBHU Kapak-
Tep oBe Ka3He. UcToOBpeMeHO, Y MHOTOME ZIONPUHOCH jadyatby NpeBeHTHUBHE
Y penpecuBHe QYHKIIMje Ka3He J0’KUBOTHOT 3aTBOPA U Ol paB/iaBa kbero0BO
yBoheme y CUCTeM Ka3HH Halller KpUBUYHOIMPAaBHOT CUCTEMA U MOTYiHOCTH
M3pHllakha IpeMa yYHMHHOLMMA YK TaBe Jielle3e KpUBUYHUX JleJ1a, a TOCeGHO
YYUHHUOLMMA CEKYyaJTHUX JleJIMKaTa HaJ| ZIelioM, 6e3 MOTyNHOCTH U3pHIlakha
YCJIOBHOT OTHYCTA.

WmMajyhu y BUAY [a ce U3puLlalkbeM Ka3He JOKUBOTHOT 3aTBOpaA Cy/, NPHU
006pa3sJIoKemy [IPPKao YHbeHUIE [1a 0CyheHH NpecTaB/ba TPAjHY OMACHOCT

344



I Hukonuh | cTp. 335-350

3a APYIUTBO U /a G HeroBo NMyLITawke Ha CJ1060AYy 6UJI0 PU3UK [0 HOBY
KPTBY, T€ /1A je JOXKHUBOTHHU 3aTBOP jelMHA Ka3Ha Koja he ra cnpeyuTtH ja
IIOHOBO U3BPIIH UCTO /IeJI0, JUPEKTHO Ce OrJie/ia MPeBEHTHUBHU U pernpe-
CUBHH KapaKTep Ka3He J0’)KUBOTHOI 3aTBOPa y 60p6U MPOTHUB CEKYCATHUX
JleJINKaTa, 1oceGHO U3BPLIEHH NTpeMa JIellM U MaJIoJIETHUM JIMIIUMa.

Jlo>KMBOTHHU 3aTBOD je HajepUuKacHUje cpesicTBO ¥ 60pOU NPOTUB YUUHHU-
Jlala Jiesla CeKCyaJIHUX HacuJba jep Ja je 6UJI0 paHUje 3aKoOHCKe MoryhHo-
CTH HeroBe NPUMeHe HOBO /leJ10 yYMHUJIAL, He 61 IIOHOBMO, jep TPajHUM
CKJIaWkhakeM U3 APYLITBA HOBUX MOTEHIUja/IHUX YYMHUIIALLA [eJ1a je Haj-
60/bM MOTyhH HauMH Za ce pyLITBO U JpyLITBEeHA 3ajeJHMIA 3aLITUTE 0/
OBaKBOT BU/JAa Hacu/ba. Mulll/berwa CMO /1a OBa Ka3Ha Ha aJieKBaTaH Ha4uH
v3pakaBa ZipyLITBEHY U IPpaBHY OCYAY, /ia je Cpa3MepHa TeXUHU yyHHbe-
HOT KpMBHUYHOT JleJ1a U CTelleHYy KpUBHIe yYUHHOLA, Kao U [ja IpeJiCTaBJ/ba
Haj60/bM BUJ, penpecHje U IpeBeHLUje y 60pOu U cipevyaBakby U3BplIeHha
OBHUX JieJIa.

CBe MpeTX0/HO HaBeJleHe OKOJIHOCTH YKa3yjy Ha BeJIMKW NPEeBEHTUBHU
KapaKTep Ka3He JJO)KMBOTHOT 3aTBOpa y 60p6H NPOTUB CEKCYATHUX JIEJIH-
KaTa, byAyhu fa ce ’kbOM 0CTBapyje PyHKIIMja ciel[UjaiHe IpeBeHIUje TPaj-
HUM CKJIalheHheM YUUHUIA OBHUX JieJia U3 JIPYLITBA U OTKJIalhamkeM 0yaAyhux
OMAaCHOCTHU M PU3MKa KOje YYWHUJIAL, OBUX Jlesia MOXKe Jja NpeACcTaB/ba Mo
JPYLITBEHO 3ajeJHULY, a UICTOBPEMEHO Ce OBOM HajTeKOM Ka3HOM OCTaBpyjy
U pyHKIMja reHepaJiHe NpeBeHIUje UMajyhu BUY /1a ce lheHUM U3pHUllathbeM
JleJlyje M Ha NOTEeHLMjaJIHE HOBE YYUHUOLE CEKCYaJIHUX JieJIMKaTa npeMa
Jlelld a Jies10 He u3Bpille 6yAayhu a he 1o0OUTH HajTeXy Ka3HY, J0KUBOTHHU
3aTBOP, 3a KOjy MoxKeMo pehu Jja mpeicTaB/ba 01JI0KEHY CMPTY Ka3HY.

Y cMucay penpecuje, Ka3Ha [JO’KMBOTHOT 3aTBOpA je jeJUHU HUHCTPYMEHT
60pbe MPOTHUB CEKCYaJIHUX JeJIMKaTa, 6yAyhu fja ce OBOM Ka3HOM jeIUHO
MO’Ke OZIFOBOPUTH YYHUHHUOLIMMA OBUX KPUBUYHHUX [leJ1a, UaKo Cy 60J1 U Tpa-
yMe HaHeTH XPTBe HeMepJ/bMBe ca 6MJIO K0joj ka3HOM. Ka3He 3aTBopa y
orcery u3Mebhy onurter, 0o AHOCHO MOCE6GHOT MUHUMYMa M OTIITET, OJJHOCHO
noce6HOT MaKCHMYyMa ce IIoKa3aJia U y IpUMepy pajia Kao HeJleJIOTBOPHA y
OCTBapHMBakby penpecruBHe U IpeBeHTUBHe QYHKIHje, T0Ce6HO LITO TPeT-
MaH pecolyjaau3anuje Huje eprkacaH IpeMe OBUM YUYMHHUOLIMMA JleJInMa
300r IbMXOBE MOrpelleHe, UCKPUBJ/bEHE U opeMeheHe CTYKType TUYHOCTH,
Te je HeMoryhe TakBe yYMHHOLe JleJ1a BaCIUTATH U NIpeBacUTaTHU TpPeT-
MaHOM MPUJTMKOM U3/ pakaBake Ka3He 3aTBopa. C TUM y Be3U JJ0)KUBOTHH
3aBOp je jeJUHY, Ba/baHU U HY>KHU HAYMH JleJIOBakkha peMa OBUM YUUHU-
oLMMa Jiea.

Wnak, nope/ Ba/JbaHUX NPeBEHTUBHUX U PeNIPECUBHUX MeXaHH3aMa y 60p6u
NPOTHUB CEKCyaJIHUX JileJIMKaTa KOju ce 0BOM Ka3HOM OCTBapyjy, MOry ce
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jaBuUTH oJipeheHHU Mpo6IeMHU Y IPUMEHU OBe Ka3He KaJja ce PaJiu O heHOM
MpeBEHTHUBHOM U PENPECHBHOM KapaKTepy.

CajenHe cTpaHe, uMajyhu y BUJly Zia 3aKOHO/jaBal] YCJIOBHU OTIYCT HUje TPO-
MKCao KOoJ, OBe KasHe 3a CeKyaJlHe JleJIUKTe yYlbeHe IpeMa Jlelid, Hamehe
ce MMTake NOTEHIUjaJHOT MPo6JieMa HajlIpe y CMUCJIY pecoliyjaau3aiuje
ocyheHHKa HaKo ce OBOM Ka3HOM IOCTHUKe Hajsehu edekat cnenujaniHe
npeBeH1yje. [[po6sieM pecorujanirsaliyje ce orjieia y beHOj CBPCH, jep IITO
6u ocyheHo JiM1le HpeBacnMTaBaJIO U IPUIIPEMAJIO 3a APYIITEBHH KUBOT U
JPYIITBEHY 3ajeJHULLY Ka/Jla He TOCTOjU MOryhHOCT Aa usabe U3 3aTBopa.
Ca gpyre cTpaHe npo6JieM ce HICTOBPEMEHO jaBJba U 110 IUTaky penpecuje,
jep ocybeHuK, 3Hajyhu f1a He Moxe Jla ,00Uje TexXy Ka3Hy O] OBe U JjJa HeMa
HHUKaKBe MOTYNHOCTH 3a IpeucnuTaBakbe beHoT Aa/ber U3BplIekha HAKOH
oznpebheHor 6poja rofMHa, MoKe y 3aTBOPY /ia BpPLIM HOBA KpUBHUYHA JieJa.
[Ipu ToM, 3Hajyhu fa je Ha u3pkaBamwy ,0/J10)KeHe CMPTHe Ka3He" HeMa
HUKaBOI MOTHBA 3a J06pUM BJIaJlakbeM U IOHAILAHkEeM.

OBM noTeHLHUjaIHU TPO6JIEMU OU MOTJIU Jia ce mpeBa3ubhy, yKOJIMKO 61 3aKO-
HO/IaBall, UTIaK KO/l CEKCYAJIHUX IeJINKATa Ydje Cy KBaJUPpUKATOpPHE OKOJI-
HOCH Jiella ¥ MaJIOJIEHUIIY Kao MAaCUBHU Cy0jeKTH, TPOMKCAO0 YCJOBHU OTNYCT
Kao U KOJi OCTAJIMX KPUBUYHHUX JleJIa 32 Koja ce U3y3eTHO U3pHUYe I0XKHU-
BOTHHU 3aTBOpP. OBUM pelllereM ce He OU yTUIIAJIO0 TOJUKO Ha HbeHY ONpPaB-
JIAaHOCT U KapaKTep U3pUIamba, aJid Ha ZIaJ/by TPETMaH YYMHHOIIA Jiesa 6U
U Te KaKo UMaJio epeKTa, y CMUCJY HeT0BOT ClIpevyaBama U cy36ujama ia
BPILUY NNOTEHIIMjaJIHO HOBA JleJia Y 3aTBOPY U Ha HeroBO 06pO MOHAllakbe
Y BJIaJlakbe LITO je 3a 3ajeJHULY ocyheHHKa U Te KaKo 3Ha4yajHo.

YCcJI0BHUM OTIIYCT KOjU 6U Ce U eBeHTYaJIHO M pa3MaTpao Ko ocyheHuKa Ha
Ka3HY J0’KMBOTHOI 3aTBOpA CBAKaKO0 HACTYyIa TEK HAKOH 27 roiMHa U3/D-
»)KaHe Ka3He, IITO He yTUYe Ha QYHKLUjy reHepasiHe IpeBeHHje, 6y yhu
Jla ce NOTEHIUjaJIHU U3BPIIMOLM OBHUX JieJia NJlalle caMor J0KUBOTHOT
3aTBOpa, 6e3 pa3MaTpama yCJOBHOT ONyCTa. Y CMUCJY CllelihjaiHe IPeBeH-
1Mje, ocyheHHK KOju 61 ¥ PUIMKOM U3/ prKaBakha Ka3He I0Ka3ao CKJIOHO-
CTH 32 HOBMM H3BplIemheM Jiesia M 6e3 MoryhHOCTH prUxaTamwa pecolujaiu-
3aliMje cBaKaKo ce He 610 HAlllao Kao ocyheHUK 3a NpernCIUTUBabe Aa/ber
M3BplLIEeHa J0)KUBOTHOT 3aTBopa. C TUM y Be3H, ClieliujaIHU IPeBEHTUBHU
edekaT oBe Kas3He IpeMa YYUHHUOLY CEKCYaJHUX Jiesla 61 CBAaKaKO 0CTao
M3y3€THO BEJIUKHU.

5. 3ak/pydak

YBohemwe 0’KMBOTHOT 3aTBOPA Y HALIl KPUBUYHOIPABHU CUCTEM je O U3y-
3eTHOT 3Hauaja, MoCe6HO IITO Ce ’heTOBUM YBOhemeM 0CcTBapyjy GyHKIUje
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Cliel[MjaJiHe U TeHepaJiHe NIpeBeHIUje U jaya, OCHAXYyje KpUBUYHOIIPaBHA
penpecuja. KazHa 3aTBopa ce moka3aJia Kao He/I0BOJbHO epUKacHa Y HEKUM
cuTyalMjaMa U Kao HeMONHO CcpeJiCTBO Y 60p6U IPOTUB CEKCYaJTHUX JeJIN-
KaTa, moce6GHO Ka/ja ce pajiv 0 MOBpaTy YYMHHOLA KPUBUYHHUX JieJIa.

C TUM y Be3H, Kao ONpaB/JaHy U HY>KHU HA4YHH 33 jadyarbe KpUBUYHONPAaBHE
penpecuje, Halll 3aKOHOABAIl Ce OJJIYYHO 32 MPONHUCABabEe JOKHUBOTHOT
3aTBOpa Kao HajTeXe Ka3He Y CHCTEMY KPUBUYHOINPABHOT KaXKihaBaka. 13
TEKCTa pajia NIpoOU3MnJIa3H /ia [0 MoBpaTa KPBUYHOT JieJia He 61 JIOILIJIO0 /1a
je Tajallkbu KPUBUYHONPABHU CUCTEM IMPONKCAO JJOKUBOTHHU 3aTBOP Kao
MoryhHOCT M3pHIllaha Ka3He, Te Ja je 10 MOHaBJ/bakha UCTOPOAHOT Jesa
JIOIIJIO yTIPaBo 360T HEMOT'YhHOCTH pecoliyjain3anuje ocyheHuKa npuim-
KOM H/ipa’kaBatbe Ka3He 3aTBOPA U lherOBOT Ny IITakba Ha CJA060Y.

TpajHuM ckJakembeM U3 APYIITBEHE 3ajeIHUIIE JIMIIA KOje 61 TOHOBHUJIO CEK-
CyaJIHO KpUBUYHO JIeJI0 TpeMa JIeTeTY je CBaKaKo Haj60/bY BU/I CIIelHUjaTHe
npeBeHIHje, A yjeZJHO U reHepaJsiHe. Ka3Ha nako HeMa 3a UJb /1a 3aMJalld
MOTEeHI[Mja/IHe YYNHUOIE, CBAKAKO yTHYE HA lbUX IPUMEPOM Y FheHOM U3PH-
[awy /1a y CIAy4ajy /a ce ynycTe y U3BplIeHe Jiesa Ja UX YeKa 0oJ[I0XKeHa
CMpTHa Ka3Ha.

YKo/MKO 61 3aKOHOZABAL, IPEUCIUTAO0 OJJIYKY Y CMHUCJY AaBakba Moryh-
HOCTH yCJIOBHOT OTIYCTa YYMHHUOLMMA OBUX JieJia, Kao IITO je CJaydYaj U ca
OCTaJIMM JleJIMMa IpeMa YMjUM U3BPIIMOLMMa Ce IPOIHUCY]je YCIOBHU OTIYCT
NPUJIMKOM U3/jpXKaBama Ka3He J0KUBOTHOT 3aTBOPa, He 61 yTHUIIAJI0 Ha
CMambUBake eQUKACHOCTH HErOBe CelHjaIHe U FeHepaJiHe IPeBEHTUBHE
dyHKIIMje, Kao HU penpecrBHe, aJlk 61 Y TUILAJI0 Ha pellepecuBHE U TPeBeH-
THUBHE KapakTepe ocyheHnka y ocyheHoj 3aje JHUIIH.
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REPRESSIVE AND PREVENTIVE CHARACTER OF THE SENTENCE OF LIFE
IMPRISONMENT IN COMBATING SEXUAL OFFENSES

Summary

The amendments to the Serbian Criminal Code (Official Gazette of the RS, No.

35/19) were adopted on 21 May 2019, and their implementation began on 1

December 2019. One of the most important amendments was the introduction of
a new penalty in our criminal legislation, the sentence of life imprisonment. The
initiative to prescribe this punishment came from the “Tijana Juri¢” Foundation,

whose activity is aimed at protecting children from sexual abusers. Thus, one
part of the amended provisions of the Criminal Code refers to the possibility of
imposing the sentencing of life imprisonment (without the possibility of parole)

against the perpetrators of sex crimes in cases where the victims are children,

minors, pregnant women and vulnerable persons and where the qualifying

circumstance refers to the occurrence of the most serious consequence - the death

of the victim. It raises the following questions: what is the special preventive and
repressive character of this punishment, and does it exists at all? It also raises the

issue of resocialization, considering that the qualifying circumstances provide
no possibility to re-examine the sentence of life imprisonment after the offender
has served a specific number of years.

In this paper, the author analyzes the general preventive nature of this
punishment as well as its repressive function in suppressing sexual delinquency.
The author refers the judgments of the High Court in Nis, which justify the
introduction of the sentenced to life imprisonment in cases involving sexual
offenses against children and minors. The analysis leads to the conclusion that
long-term imprisonment may have more effective preventive and repressive
functions in combating sex crimes. The sentence of life imprisonment would
serve as a deterrent to potential perpetrators in the right state of mind, while
the removal of sexual offenders from the society is the only adequate solution
for the mentally impaired perpetrators. On the basis of these conclusions, the
author proposes some solutions de lege ferenda.

Keywords: life imprisonment, repression, prevention, sexual offences, children/
minors, criminal legislation, perpetrator, victim.
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ITPHHIIAIIN ITIOJIMTHKE CY3bHJAIbA KPUMHHAJ/IUTETA?

Ancmpakxkm: KpumuHaaumem je caoxceHa OpywmeeHa nojasa vuje
cy3bujarbe 3axmeea nepMaHeHmMHy aKmu8HOCM C8UX HAO/AEHCHUX Op-
2aHa. [lojeduHe akmusHoCmMu npomue NOHAWara ONACHUX N0 dpyuwmaeo
u Kezoge Y/1aHo8e HacmaJe cy 3ajedHO ca paseuUMKoOM OpyumeeHux
3ajednuya. [I[peobumua peakyuja Ha KPUMUHAAUMEM UMAAd je pa3/au-
yume HeHay4yHe popme (Kp8HA oceema, KOMNeH3ayuja), me ce He Modice
2080puUMU 0 OP2AHU308AHUM AKMUBHOCMUMA €A YU beM CYy36Ujarba
KpumuHaiumema. Ucmopujcku nocmampaHo, noAumuka cy3éujarea
KpumuHaaumema ce dy20 cmampasa 0es0M Kpusu4Ho2 npasd, Wwmo
npedcmassea u npsy, nouemuy ¢asy reHoe paszsoja. Ceojy ,camocman-
Hocm" cmuye NojagoM cee CA0HCeHUjuX 061UKA KpUMUHAAUMema 3d vuje
cysbujarbe je nompebHa koopduHUCaHa akmugHocm. Cucmemamu308aHa
desiamHocm dpaicase 3a cy36ujarbe KpUMUHAIUMemMa HacmaJd je MHO20
KacHuje y o0HOCY Ha nojagy Hayke Kpugsu4Ho2 npasa, kpusuvyHonpoyec-
HO2 npasa, Kao U ocmaJ/ux KpuBUYHONPABHUX HAYYHUX OUCYUNAUHA.
Ceaka opzaHu308aHa dpywmeeHa U J0KaaHad akmugHoCcm, Koja uma 3a
Yyusm cysbujarbe KpuMuHa1umema 3acHO8aHaA je Ha odpeheHUM NpuH-
yunuma Koju npedcmass/bajy 0CHO8y NoAUMuUKe cy36ujarsd KpUMUHaAU-
mema. [lpedmem pada cy HAjeaMCHUjU NPUHYUNU cagpeMeHe NOAUMUKe
cy3bujarba KpuMuHaaumema: jeOHaKocm, 3aKOHUmMocm, J1e2umuMHocm,
Kpusuya, XxyMaHocm, cpaamepHocm, hpagedHocm. L[use pada je da ce
YKadxce Ha N08E3AHOCM 08UX NPUHYUNA U HAj3HAYAJHUJUX OPYyUWIMBEHUX
g8pedHocmu Koje cy 3aumuheHe Kpugu4HUM npagom. Bascro je ucmahu
da cy KoHKpemHe Mepe 3a ocmeaperbe 08e 3aumume onepayuoHaau-
308aHE NOAUMUKOM Cy36ujarbd KpuMUuHajAumemd, Wmo yKa3yje Ha

Hfilip@prafak.ni.ac.rs

2Paj je caonuitTeH y popmu pedepaTta Ha MehyHapoaHoj HayuHOj KoHbepeHUju , [IpaBo
U ApYILITBEeHE BpeJHOCTU”, KOja je ofpkaHa faHa 21. anpusa 2023. roauHe Ha [I[paBHOM
bakynteTy YHUBep3uTeTay Huury.
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dpywmeeHu Kapakmep noaumuke cy3bujarea kpumuHaaumema. Kao
wmo je eeh HagedeHO, NOAUMUKY Cy30Ujarba KpUMUHAAUMema u NPUH-
yune HA KojuMa je OHa 3aCHOBAHA, He Mpe6a nocMampamu napyuja/Ho,
He3asucHoO 00 0CMa/aux KpUBUYHONPABHUX HAYKA U HAYYHUX QUCYUNAUHA
(kpusuuHoe npasa, neHo.102uje, KpUMUHO102Uje, CydcKe ncuxujampuje,
KpusuyHoz npoyecHoz npasa u dp). Ha oeaj HauuH, kpo3 jeduHcmeeHy
U CYWMUHCKY N08e3aHOCm KpUusU4HONPAasHUX HAyKa U Hay4Hux duc-
yunjauHa, mozyhe je kpeupamu odzosapajyhu o6.4uk u Mepy npasHe u
dpywmeeHe peakyuje Ha pasaudume 064ukKe KpUMUHAAUmMema.

KyuHe peuu: kpumuHaaumem, noAumuka cy36ujarea KpuMuHaaume-
ma, npuHyunu, opywmeeHa peakyuja.

1.YBoA

KpuMUHAIUTET je c/103KeHa Py ITBEeHA [I0jaBa YMje Cy30Ujare 3aXTeBa Iep-
MaHeHTHY aKTUBHOCT CBUX Ha/JJIeXXHUX opraHa. [lojejuHe ak TUBHOCTH NPoO-
THB IOHAlllaka ONMIACHUX 0 APYIITBO U KberOBe YJIaHOBE HacTaJle Cy 3aje/JHO
Ca pa3BUTKOM JIpyLITBEHUX 3ajeAHULA. [[pBOOMTHA peakiiyMja HAa KpUMHUHA-
JIUTET MMaJia je pa3JIMuMTe HeHay4YHe ¥ BaHIIpaBHe ¢popMe (KpBHA OCBETA,
KOMIIEH3al[H1ja), 1a Ce He MOKe TOBOPUTH O CUCTEMATU30BAHO] 1eJIATHOCTHU
Y NpeJy3UMalby OpraHu30BaHUX aKTUBHOCTH Ca LIUJ/beM Cy306Ujarba KpU-
MUHaJadTeTa. UcTopujcku nocMaTpaHo, NOJUTHKA Cy30Ujakba KPpUMHUHA-
JIUTeTa ce [yro cMaTpaJia /eJIoM KpUBUYHOT MpaBa, UITO NpeAcTaB/ba U
NpBY, No4eTHY $a3y beHoT pa3Boja. CBojy ,,caMOCTaJHOCT" CTHUYE MT0jaBOM
CBe CJIOXKeHUjUX 06/IMKa KpUMUHAJIMTETA 3a Ydje cy36ujame je noTpebHa
KOOpJIMHHMCAaHa aKTUBHOCT. CUCTeMaTHU30BaHa JleJIaTHOCT Jip>KaBHUX aKTHUB-
HOCTH 32 Cy30Hjarbe KpUMUHAJUTETA HAcTaJla je MHOTO KacHHUje ¥ OZJHOCY
Ha I10jaBy HayKe KPUMBUYHOTI IIpaBa, KPpUBUYHONPOLECHOT NTPaBa, Kao 1 0CTa-
JIUX TOMONHUX U IONMYHCKUX KPUBUYHONPABHUX HAYYHUX JUCIUIIINHA.

CBaka opraHu3oBaHa JpyLITBEHA U APYIITBeHA aKTUBHOCT, KOja UMa 3a
L[1Jb Cy36Hjarbe KpUMUHAJUTETA 3aCHOBAHa je Ha oZjpe))eHUM NpUHIIMIIUMa
KOjU MpeJICTaBJ/bajy OCHOBY NOJIMTHUKE Cy36Ujalba KpuMuHaauTeTa. [Ipes-
MeT pafia Cy HajBaXKHHUjU NPUHIIUIIH CABpeMeHe MOJIMTUKE Cy30Hujarba KpH-
MHHaJIUTETA: je,ZLHaKOCT, 3dKOHUTOCT, IETUTUMHOCT, KpUBHUILiAd, XyMadHOCT,
Cpa3sMepHOCT, IpaBeJHOCT. [ln/b pajia je fa ce yKake Ha IOBE3aHOCT OBUX
NpPUHIMIIA ¥ Haj3HAYajHUjUX JPYIITBEHUX BPEAHOCTH Koje cy 3amuTrheHe
KPUBUYHUM NpaBoM. BaxkHo je uctahu fja cy kKOoHKpeTHe Mepe 3a OCTBa-
petbe OBe 3alUTHUTe oNepaloHaJIU30BaHe IOJUTUKOM Cy30Hjakba KPpUMHU-
HaJIUTeTa, LITO yKa3yje Ha APYyLUITBEHU KapaKTep MOJUTHUKe cy36Hjamba
KprMUHaauTeTa. Kao o je Beh HaBeJieHO, NOJNIMTHUKY Cy30Hjatba KPUMMU-
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HaJIMTeTa U IPUHIMIIe HA KOjUMa je OHA 3aCHOBaHa, He Tpeba nocMaTpaTH
napuyjaaHo, He3aBUCHO OJf OCTAaJINX KPUBUYHONIPABHUX HayKa U HAYYHUX
JUCLUIIIMHA (KPUBUYHOT NIPABa, IEHOJIOTHje, KPUMHUHOJIOTHje, CYACKE IICH-
XHUjaTpHuje, KPpUBUYHOT NPOLeCHOT MpaBa u /ip). Ha oBaj HauuH, Kpo3 jeuH-
CTBEHY U CYLUTHUHCKY [I0BE3aHOCT KPMBUYHOIIPAaBHUX HAyKa U HAYYHUX
JvcuuinavHa, Moryhe je Hahu ¥ ofroBapajyhu o6JUMK U Mepy Jp>KaBHE U
JIPYLITBEHE peaKijUje Ha pa3/IMuUUTe 00JIMKe KPUMUHAJUTETA ca KojuMa
ce caBpeMeHa ApyLITBa Cyo4yaBajy.

2. OCHOBHHU KOHIENTHU NOJIMTUKE Cy36Hjatba KpUMHHAJIUTETA

KpuMuHaUTET je maToJolKa JpyLUITBeHa 10jaBa, YHUBEP3aJHOI Kapak-
Tepa. be3 063upa Ha cTeneH pa3Boja u 06J1MK ypehemwa colujasiHe 3ajeiHHULE
KpPUMHHAJIMTET KapakTepuiie ceenpucyTHocT (['pyjuh, 2018: 325) . 36or
TOra, cy36M1jalkbe KPpUMUHAJIMTeTa 3aXTeBa KOOPJUHUCAHY [ieJJaTHOCT CBUX
Jip>KaBHUX OpraHa M JipylTBa y neauHu. [IpeaycioB 3a ocMuUll/baBamwbe U
edukacHy nprMeHy Mepa 3a Cy36Ujalbe KpUMUHAJIMTETA jecTe OCTOjame
cUCTeMa Hay4YHUX 3Haka. OBaj cUCTeM 3Haka Ipy»Ka MoJUTHKA Cy36Hjarba
KpUMUHAJUTETA. Je/lHA Ofl IPBUX AeUHULH]ja TOJMTHUKE Cy36Ujarba KpU-
MUHaJIUTEeTa Kao Hay4yHe AUCHUIJIMHe faThpa u3 1847. rogune. Hajctapujy
NebUHUIIM]jy TOJIUTHKE Cy36Hjathba KPpUMUHJIUTETA je flao AHzenm Dojep-
6ax, jelaH 0/ HAaj3HAYAjHUjUX MPEe/CTAaBHUKA KJAaCUYHE LIKOJe KPUBUY-
Hor npaBa. ®ojepbax moj MojMOM MOJUTHKE Cy36Ujatba KPUMUHAJUTETA
nuile o ,/ip>KaBHOj MyAPOCTH Ka3HEHONPaBHe 3aKOHO/[aBHE JleJIaTHOCTH,
OZTHOCHO JUCIMIIJIMHY KOja je y»KHa Ja npejJiaxke U3MeHe Y 3aKOHO/1aB-
CTBY W OpraHHW3allyju KpuBUYHOT npaBocyha (Jopamesuh, Koctuh, 2012:
15). Hemrro apyrauujy nedununujy nao je @paun oo Jluct 1905. rogune.
[los 0BUM 1OjMOM OH CXBaTa ,,CUCTEeMaTCKHU pa3paheHe caspikaje HAYYHUX
HCTpaXKHBaka y3poKa 3JI0UMHA U pe3ysTaTa NPOoNUCHBamba U IpUMeHe
Ka3HU y 60pbu npoTuB wera (JopameBuh, Koctuh, 2012: 15-16). Hajkpaha
JeduHUIMja NONUTHKe cy36Hjakba KpUMUHAJIMTETA IOTHYE U3 HEMadKe
JIMTepaType U IpeMa bO0j 0Ba, HayYHa AUCLUIIJIMHA 03HAa4YaBa ,3aje JHUILTBO
CBUX JIp>)KaBHUX Mepay 60p6u npoTuB kpuMuHasa“ (Jopamesuh and Koctuh,
2012: 16). YecTo ce noJIMTUKA cy36Ujaba KpUMUHAAWTeTa AePUHULIE KAo
panuoHaHO JlepUHHCAE APYLITBEHOT pearoBakmba Ha KPpUMUHAJIUTET
(CrojanoBwuh, 2016: 16). Umajyhu cBe y BUZy, MOXKEMO Z,aTH CBOjy Olleparuo-
HaJIHy e QUHUIM]y TOJUTHKE Cy36Hjakba KpUMUHAJIMTETA 3a IOTpebe OBOT
paja,zaje To aHaJMTHUYKO-CUHTeTUYKa HayYHa JJUCLIUIIJIMHA Koja ce 6aBU
aHaJIN30M CBUX JIp>KaBHUX U [Py ITBEHUX aKTUBHOCTH YCMEpPEHUX Ka Cy3-
6Ujarby KpUMHUHAJIUTETA U HaJlaXKeeM Haj6oJber APYLITBEHOT U NPAaBHOT
0/Ir0BOPA Ha OBY aHTHcoLMjaHY nojaBy" (Mupuh, 2019: 178-179).
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ETHUMOJIOIKY MOCMaTpaHo MojaM NMPUHIUIIA TIOTHUYE OJ JIJATUHCKE pedu
principium, Koja je y cBOjolI CYLUTHHU BUII€3HAYHA U 03HA4YaBa: U3BOD,
MOPEeKJIO, OCHOBHA yuewa UTH (Byjaksuja, 1986: 746). /lakjie, Kajja roBo-
pYMO 0 61JI0 MPUHIUIIMMA OUJIO KOje rpaHe MpaBa, 3aMpaBo je ped 0 kero-
BOj cylITUHU. CAacBUM je jaCHO KOJIMKH je OH/la 3Ha4aj MpaBHUX NPUHIUIIA
3a IpUMeHy [paBa ¥ OCTBapHMBakbe CBUX eroBUX UJbeBa. [losuTrka cys-
6ujarba KPpUMHHAJWTETA je y Hajy»0j Be3U ca 0CTaJIUM KPUBUYHONIPaBHUM
HayKaMa M Hay4YHUM JUCUUIIJIMHAMa, Te he, y HAacTaBKy paja, 6UTH aHaJIU-
3MpaHU U OBE CJI0KEHE KopeJialjHje, UITO je MoceOHO 3HA4YajHO jep KpUBUY-
HOMNpPaBHE HayKe U HayuHe JUCIUIIJIMHE UMajy 3ajeJHUYKE JleJie 3ajeJHUYKe
MPUHIUIE U OCHOBHE BPETHOCTH.

3. MecToO 0JIMTHUKE Cy30Mjakhba KPUMHHAJIUTETA Y CUCTEMY
KPUBHUYHOIIPAaBHUX HayKa ¥ HAYYHUX AUCLUIIJIMHA

Hujenna kpuBMYHONIpaBHA HayKa HUje M30JI0BaHA U beHa 3Hakha, Ma KOJIMKO
cucTeMaTH30BaHa 6UJa, He IOCTOje caMa 3a cebe, Beh cy leo KpUBUYHO-
npaBHor ¢pyHAayca 3Hawa. UMajyhu To y BUAy, y oBoM jieny paja he 6utu
yKa3aHO Ha OJJHOC MOJIMTUKe Cy36Ujarba KpUMUHANUTETA U JPYTUX KPU-
BUYHOINPABHUX HayKa U HAYYHUX JUCIUIIINHA.

KpusuuHo npaso u nosaumuka cyséujara KpumuHaaumema. OJHOC KpUBUYHOT
IpaBa ¥ NOJIMTHKeE Cy36Hjarka KPUMUHAJIMTETA je CJI0XKeH U BUILeUMEH-
3uMoHaJaH. HauMe, nosnTHKa cy36ujatba KpUMHUHAJUTETA je U HacTaJja U3
HayKe KpUBUYHOT npaBa. OHa UMa 3a LiUJb IPOHaJIa)Kekh e Haje PUKACHUjUX
JPYLITBEHUX O/ITOBOPA Ha KPUMHUHAJIMTET, 2 0ATOBOP Ha TO KOja MMOHALlakba
npe/icTaB/bajy KPUBUYHA Jles1a [laje yIIpaBo HayKa KpUBUYHOI npaBa. Ca
JIpyTe CTpaHe, U3MEHOM I10je JUHUX MHKPUMHUHAIHja MeHa Ce U T10Jbe J1eJ10-
Balba KPUMUHAJIHE NOJUTHKE. Y OBOM KOHTEKCTY ITOCEOHO je BaXKHO U U3Y-
YaBake UCTOPHje KPUBHUYHOT IpaBa.

KpumuHosozuja u honumuka cy3bujarba kpumuHaiumema. KpuMuHosioruja
ce 6aBU M3y4yaBakeM I10jaBHUX 06JIMKa, y3pOKa, yCJI0Ba U IOBOJA KPUMHU-
Ha/IMTeTa Kao MacoOBHe [10jaBe U Kao MHAMBU/yaJHOT TOHallama. [la 6u ce
MMIlJIeMeHTHpaJle Mepe 3a Cy361jambe KpUMUHAIUTETA, HEONXO0HO je IPo-
y4aBaTH ONIITE U crieniiPpUIHe Y3pOKe U yCI0Be KpUMUHanuTeTa. Kpumu-
HOJIOTHja, laKJie, IPY>Ka eTHOJIOLIKY OCHOBY 3a pa3B0j IOJIMTHKe Cy30Hjama
KPUMUHAJIMTETA, LITO YKa3yjy Ha lbUXOBY jaCHY [TOBE3aHOCT.

Iloaumuka cy3bujarba KpumuHaiumema u neHo.iozuja. [leHosioruja ce 6aBu
M3y4aBakeM KPUBUYHUX CaHKI[Uja U TpeTMaHa. [loBe3aHoCT n3Mehy noJiu-
THKe cy36Ujalba KpUMHUHAJUTETA U IEHOJIOTHje ce He OrJiefia caMo y aHa-
JIU3U KPUBUYHUX CAHKIH]ja, Beh U y peaiM3alujy 3aje JHUIKUX [[U/bEBA.
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Iloaumuka cy3bujarba KpumuHaaumema u npasHa ¢uso3zoduja. 0CHOBHO
nuTame npaBHe ¢puio3oduje je Tparawe 3a 60/bUM NpaBoM. Y ogpeheHoM
CMHCJTY [UJbEBH OBUX ABejy HAaYy9YHUX JUCHHUIIJINHA CE norcnar[ajy. 151 KpHUBUY-
HOIIpaBHA IOJIMTUKA UMaA 3a [UJb 0oJ/be KPHUBHUYHO ITpaBo. Pazniuka I/I3Meby
OBe /IBe JUCLMIIJIMHE jecTe IIpe cBeray MeToJjaMa U HUBOy onuTocTH. [loHe-
Ka/i je BPJIO TELIKO pasrpaHUYUTHU KPUBUYHONPaBHY puio3odujy U Kpu-
BUYHOIIPAaBHY NOJUTHKY. Y CBAKOM CJIy4ajy, KpUBUYHOIPAaBHA NOJIUTHKA je
KOpHMCHA Yy CMUCJIy JMPEKTHOT IpeTBapakkha lbeHNWX CTaBOBa Y NPaBo, 10K TO
HUje yBek Moryhe Ko/ KpuBUYHOIIpaBHe ¢uio3oduje. Ho, cTaBoBU npaBHe
¢dunos3oduje cy yecTo He3a06MIA3HU KaAO MM0JIA3ULITE KPUBUYHOIIPABHE
nosutuke (CtojanoBuh, 2016: 22).

[loBe3aHOCT KPUBUYHONIPAaBHUX JAUCLUIIJIMHA CACBUM CUI'YPHO CTBapa
yCJI0Be 3a pa3Boj MOJUTHKe Cy30Hjarba KPUMUHAJIUTETA, YUjU je 3aja-
TaK U LUJ/b IpOHAJIaXKeke O roBOpa Ha caBpeMeHe 006JIMKe KpUMUHAJIU-
Teta (Mupuh, 2019: 181). ¥ HacTaBKy paja 6uhe Bullle pedu 0 OCHOBHUM U
HajBaXXHUjUM NMPUHIUIIMMA NOJUTUKe Cy36Ujathe KpUMUHAJIUTETA.

4. llpyuHLMI IPaBHe Ap>KaBe

[IpaBHa Ap>kaBa HUje caMO JIOTUYKO-IIpaBHAa KOHCTpyKIUja. OHa nipen-
CTaBJba raTaHT NOLITOBakha JbYACKUX IpaBa U OCHOBHUX €J1060/a U HAj6OJbY
3alITUTY paBHe cUrypHocTU. Kajia je ped o NoJIMTULIM Cy36Ujaba KPUMU-
HaJIMTETA, IeJIOBakbe IPUHINA IPaBHE JipXKaBe NPOKUMa CBe aKTUBHOCTH
KOje Ip>KaBHU OpraHu MpeJy3UMajy, y CKJIaJy ca 3aKOHOM, ca I[uJbeM 60pbe
MPOTUB CBUX 06JIMKA KPUMHUHAJIUTETA. Y TOM CMUCJY, IpaBHA ApKaBa HUje
ancTpakTHU $rI030PCKU UM MOJUTUYKM KOHLENT, Beh peasiHU IpaBHU
MHCTPYMEHT U PYKOBHO HayeJio 32 QyHKIMOHUCAbE JipXKaBe U ApYyIITBa Y
LeJINHU.

5. [IpyHLUI JIeraJauTeTa

[IpUuHLUI JIeraJuTeTa je OJIMYEeH Y IATUHCKOj MakcUuMU hullum crimen, nula
poena sine lege (Hema kpusuyHoe desa HU Ka3He 6e3 3aKOHa). Y OCHOBU OBOT
NPUHLMIA je rapaHTHUBHA (3alITUTHA) QYHKIMja KPUBUYHOT NpaBa KOjoM
ce 06e36ehyje 3alTUTa €1060/a M TPaBa YYMHHUOLY KPUBHUYHOT JleJia, Kao
Y 3aIITHUTA 0J] CAMOBOJbE U apOUTPEPHOCTH OpraHa Zip>KaBHe penpecHje.

[puHI KD JierasuTeTa (3aKOHUTOCTH) UMa BUIIECTPYKO JiejcTBO. OBUM
MPUHIIUIIOM Ce: UCKJ/by4yje IpUMeHa 06MYajHOT NpaBa;3abpamwyje peTpo-
aKTHBHA MPUMeHa 3aKOHA; MPOIKCYje Ja HopMe KPUBUYHOT MpaBa Mopajy
OUTHU jacHe, pa3yMJ/bHBe, KOHKPETHE U NMpPELU3He U 3abpamyje mpuMeHa
aHaJsiordje (Jopamesuh, Koctuh, 2012: 32).
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HWcTopujcku nmocMaTpaHo, MPUHIUN JIETAJIUTETA KPUBUYHOT TOHbEHha U
Ka3He je ca/ip>kaH 1 y Haj3sHa4YajHUjeM NpaBHOM aKTy cpe/iirboBeKoBHe Cpbuje
- JlymaHoBoM 3akoHUKY. Haume, oxpenba yiana 168. [lymaHoBor 3ako-
HUKa MPOIUCYje Aa ,CBe CyAHje [a cy[e M0 3aKOHUKY, IPaBO, KAKO MUCE Y
3aKOHUKY, a /la He cy/ie 1o cTpaxy oA napa“ (bocanan, 2004: 42). YcBajambeM
NpHHIMNA 3aKOHUTOCTH CPIICKO CpeHOBEKOBHA Jip>KaBa ce, Y IPaBHOM
CMUCJIy, U3/Baja, CBOjUM IPaBHUM ypehermeM, y 0CHOCy Ha OCTaJie eBPOIICKe
Jip>kaBe Tora Jjo6a.

6. [IpyHLMII JIETUTUMUTETA

JIETUTHUMHOCT Y HajIIMPEeM CMHUCJY 3HAYH ONPaBAAHOCT U IPUXBAT/bUBOCT
MojeJUHUX YCTAaHOBA U HOPMH. JIETUTUMHOCT Tpe/iCTaB/ba ONMpaB/athe
opeheHUX MoCTyNamwa JpKaBe Kpo3 NocTojame oapeheHUr yHyTpahmbux
BpeaHocTH (CTojaHoBuh, 2016: 39). Ha TepeHy NOJIMTHKE Cy30Hjatba KpH-
MHUHaJIUTETA, IPUHIIUI IETUTUMHUTETA yCTBAapH 3HAYU /1a KPpUBUYHE CAHK-
I[Mje U Mepe MOJIMTHKe Cy36Hjaba KpUMHUHAJIMTETAa MOpajy OUTH ONpas-
JlaHe, MPUXBAT/bUBE U HY)KHE jep je bbUX0Ba PUMeHa MOCJIeihe CPeJCTBO
y Cy30Hjarby KpUMUHAJIUTETA.

Koj mpuMeHe jleruTUMUTETA YBEK Tpeba UMATH y BUJY /ia je OH HajedU-
KacHHja 6paHa neHaJIHOM MOMYyJIU3MY, KOju ce MaHUdecTyje Hajuelnhe kpo3
npeTepaHe 3aXTeBe jaBHOT MibeHha 32 6€CKOHAYHO NMOOUITPaBakbe Ka3HeHe
MOJIMTUKE U MOOIITPaBakhe NOCEGHUX MUHUMYyMa U MAaKCUMyMa Ka3HH 3a
nojeJuHa KpUBHUHA Jlesia. OBaKaB TPeH/ ce MOXe youuTH U y Cp6uju, Haj-
yernrhe nmocJie U3BplieHha TEMKUX KPUBUYHUX JleJia ca eJleMeHTHUMa HacuJba.

7. [IpyHI U KpUBUILE

[IpyHLI MO KpUBHLE je jeflaH 0Jf OCHOBHUX NPUHIIMIIA, HE CAaMO MOJUTHKE
Ccy36ujamba KpUMHUHAJIUTETa, Beh KpUBUYHOT 1paBa yonuTe. 3Hauemhe 0BOT
NpUHIHMIA je Aa YYMHUJIAL, 0 roBapa caMo 3a CBOje J1eJ10 ¥ CaMo aKo je KpHUB.
[TocToje u u3y3seny o/ OBOT IpaBuJiay KpUBUYHOM npaBy Peny6.inke Cpbuje
KOju 00yXBaTajy 040OBOPHOCT IpaBHUX JIMLA, O4TOBOPHOCT 33 KPUBHUYHA
JleJla yYUbeHa My TeM ITaMIle M KOMaHAHY oAroBopHocT.? [Ipema cy6jeTus-
HO-006jeKTUBHOj TEOPHUjHU KPUBUYHOT JieJa, KpUBHULA HA CTPAaHU YYMHUOLLA
KPUBHUYHOT JieJia je eJleMeHT 6Mha KpUBUYHOT /leJ1a, TaKOo Jja OHO He [T0CTOjU
aKo HeMa KpHUBHLe Ha cTpaHu yuuHuoua (Jlazapesuh, 2006: 33). U3 cBera
HaBe/|eHOT MPOU3WJIa3H 3Hauaj NIPUHIUIA KPUBHULE ¥ KPUBUYHOM I paBYy,
NOJIUTHULM Cy30HMjalba KpUMHHAJIUTETA U OCTAJIMM IPAaBHUM U BaHIPaBHUM
KPHUBHYHUM HayKaMa U HAQy4YHUM JUCLUIIJIMHAMA.

3KpuBuunu 3akoHuK (,Cayx6enu rimacuuk PC“ 85/2005...35/2019).
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8. [IpyHLIMN je AHAKOCTHU U XyMAaHOCTH

YcTaBHM je NpUHIUI A Cy CBU rpabhaHu jeqHaku npej 3akoHoM.* OBaj mpuH-
[MII Ce O/JHOCH W Ha JIMIa JIMIleHa cJ1060/e, o 610 KoM ocHOBY. [Ipema
HBbUMa Ce MOpa MOCTYNAaTH, y CKJIa/[y ca 3aKOHOM, 6e3 61JI0 KaKBe TUCKPU-
MMHalMje 1o 610 KOM OCHOBY jep Ce jeIUHO TaK0o MOKe OCTBapUTH CBpxa
Ka)KHhaBama OJINYeHa y pecolyjaarn3anyju ocyheHnKa, Kao U ClelHjaHoj
Y reHepaJiHOj IpeBeHLUjHU.

Ca gpyre cTpaHe, CBe Mepe KOjU HalJIeXKHHU [ip>KaBHU OPraHU U JPYyIUTBO y
[eJIMHU IPe/y3UMajy ca Liu/beM Cy36Hjakha KpUMUHAJIUTETA, MOPajy OUTH
y CKJIaZy ca HaBeJeHUM Ha4yeJsIoM.

9. [IpyHL U CPAa3MEPHOCTH U IPABEeJHOCTH

[IpyHIMI cpa3MepHOCTH U IpaBeHOCTH je joll jelaH OJ OCHOBHUX IPUH-
L MIa [I0JUTHKe Cy36Hjarba KpUMUHaauTeTa. [[peMa 0BOM IpUHLUITY, KPU-
BUYHe CaHKLUje MOpajy OUTHU cpa3MepHe TeXXUHU YUHHbeHOT KPUBUYHOT
JleJla U KpUBUIIM YYUHUOLLA U OHE Ce U3PHUUY: 3aKOHOM IIPONUCAHOM pac-
MoHY; uMajyhu y BUAy CBpXYy NpUMeHe CaHKI[1ja; y3uMajyhu y 063up oJiak-
maBajyhe 1 oTexxaBajyhe 0KOJTHOCTH; ¥3 MOIITOBAaKE MPUHI[UIIA UH/UBU-
Jlyasisaliyje KpUBUYHUX CaHKIHMja (3aKOHCKE U CY/ICKe).

OBaj KpaTak npeAMeT IPUHLMIIA TOJUTHKE Cy361jatba KpUMHUHAJIMTETA UMa
3a 4 UJb jJa HAYYHY U CTPY4YHY jJaBHOCT jOLU jeJHOM IO CETHU Ha 3Ha4aj OLITO-
Bakha TeMe/bHUX HauyeJsla KPUBUYHOT [IPaBa jep Cy OHA UCXOJMIITEe CBUX
TeXHbW U aaKTUBHOCTH JIpyLITBa y MoIJiely Cy30Mjamka KpUMUHAJIUTETA.

10. 3ak/by4ak

CBe opraHvsoBaHe /1eJIaTHOCTH y 60pOU NPOTUB KPUMHUHAJINTETA UMAjy
CBOje IPUHLIMIIE KOjUX ce Tpeba Jp>KaTH, KaKo Te JleJJaTHOCTH He OU 6UJie
HellpaBeJiHe U HeCpa3MepHe TeXKUHU YUUbEHOT 3J1a 0] CTPaHe U3BPIIUJIaLa
KOHKpPeTHHX KPUBUYHUX Jies1a. C TUM y Be3U, IPUHLUIM O KOjuMa je 6UJjI0
pedy y OBOM pajy, UMajy BUIIeCTPYKHU 3Ha4aj. Ca jejHe CTpaHe BbUXOBO
[OLITOBaK e NIPeJCTaB/ba FAPAHLUjy 3aKOHUTOCTHU NNOCTyNama APKAaBHUX
OopraHa 4 opraHa KpMBUYHOT NIPOroOHa M NpaBocyha, a ca Apyre oHe Cy U
rapaHT cy36ujama KpUMHHAJIUTETA, KA0 jeJHOT OJf OCHOBHUX 3a/laTaKa
JpxaBe. OnHOC M3Mehy MOJUTHKE CY3HHjakba KPUMUHAJIUTETA U APYTUX
Hay4yHUX JUCLMIIJIMHA je BUIIeJAMMeH3WOHAJIaH, IITO je y paAy Noce6GHo
HUCTAKHYTO.

*Bupetu 4yiaH 21. YcraBa Peny6anke Cp6uje (,Cayx6eHu riacHuk PCY 6p. 98/2006,
115/2021).
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Hauyesia nmosivTHKe cy36Hjamka KpUMHUHAJMTETA CY 0Jjpa3 CTaBa Koje JpyLITBO
MMa peMa KpUMHHAJIUTETY, bbeTOBUM [10jaBHUM 06JIMIIMMA U Y3POLMMa.
HbuxoBo noumToBamwe U CHpOBObePbe nosehaBa I[IpaBHY CUTYPHOCT U IIOBE-
pewe rpabaHa y paj npaBoCy/JHUX OpraHa U IONPUHOCH CMakbemwy cTpaxa
0/l KPMMUHAJIMTETA, KOjU Yy MHOTOMe HapylllaBa KBaJIMTeT XKUBOTa rpahaHa.
HenomToBame NpaBHUX NPUHLHKIA HY>KHO JJOBOJHU [0 Kpllewa JbYJCKUM
1IpaBa, a caM IpaBHU CUCTEM U jaBHU [TIOpeJiaK IpeTBapa y CBOjy HeraLujy.
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THE PRINCIPLES OF CRIME PREVENTION POLICY

Summary

Crime is a complex social phenomenon, whose suppression requires permanent
activity of all competent legal and social authorities. Certain activities aimed at
countering socially dangerous conduct and protecting members of the society
emerged alongside with the development of social communities. Considering that
the initial reaction to crime had various non-scientific forms (blood revenge,
compensation), we cannot speak about organized activities aimed at suppressing
crime. For a long period of time, crime suppression policy was considered to be
part of criminal law; it was the first (initial) phase in its development. Crime
suppression policy became an independent discipline with the emergence of
increasingly complex forms of crime, whose suppression required coordinated
action of multiple actors. Systematic state activities aimed at suppressing crime
emerged much later than the criminal law science, criminal procedure law, and
other related criminal law scientific disciplines.

Every organized social and community activity aimed at suppressing crime
is based on certain principles that are the foundation for developing crime
prevention policy. This paper discusses the most important principles of
contemporary crime prevention policy: equality, legality, legitimacy, liability
(culpability), humanity, proportionality, and fairness. The paper aims to
underscore the connection between these principles and the most important
social values that are protected by criminal law. The specific measures for
ensuring this protection are operationalized by crime prevention policy, which
points to the social character of crime prevention policy. Crime prevention
policy and the principles on which it is based should not be viewed partially, i.e.
separately from other criminal law sciences and related scientific disciplines
(criminal law, crime procedure, criminology, penology, forensic psychiatry,
etc.). The essential correlation of criminal law sciences and related scientific
disciplines may generate an appropriate form and measure of legal and social
reaction to various forms of crime.

Keywords: crime, crime prevention policy, principles, social reaction.
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AJITOPHUTAM KAO ©®OPMAT ITPABHE HOPME:
ITPETJIE/] TAKCOHOMMUJE?

Ancmpakm: /Juzumaausayuja je mpaHcgopmucaaa npago Ha Ha4uH
Koju gpopmupa HO8Y MAKCOHOMUJY NPABHUX HOPMU: KpUMEPUJYM Ha-
gedeHe UHosamuge MakcoHoMmuje ghopmama je 00HOC npasHe HOpMe
u nodamaka y ¢opmu aszopumma. OnucaHa nodeaa je mpuxomomHa
u obyxeama: 1) npaso 3acHoeaHo Ha mekcmy (e. Text driven code); 2)
npaso 3acHo8aHa Ha npozpamckom kody (Code driven law); u 3) npaso
3acHogaHo Ha nodayuma (Data driven law). Aneopummu3sayuja je Memod
Koju nocpedyje uamehy nhpasHuUka kao aymopa hpasHe npo3e u npozpa-
Mepa u cayxcu mpaHchopmayuju npagHux HOpMu y hopmam Yumssbus
3a npozpamepe, ay Yyusby Koouparba,/npozpamuparsa NpagHUx HOpMu U
HUX08e npuMmeHe y duzuma.aiHom duckypcy. [I[pagHu doKymeHmu nuuty ce
Ha npupodHoM je3uky. [IpupodaH je3uk je ekchpecusaH aau UHXepeHMHO
desocmucaeH u HeodpeheH. Ca dpyze cmpaHe, Npo2paMcKu jeauyu umajy
3a yusb ynpaso eauMuHucarse HeoopeheHocmu. Konsepmosarse npasu-
/10 Ha “npupodHoM jeauky"“y npoepamcku kod 3axmesa da ce hpesasuhe
pasauka usmehy oea dsa HayuHa uspaxcasarsd. [lpaso 3acHOBAHO Ha
Kody nosasu od jacHe mo2yhHocmu de@uHucarba UHCMpyKyuja 3a as-
20pumamcky obpady u ,u3paiyHasarbe” peuierba odpeheHoz npasHoz
numarsa. [lpago 3acHosaHo Ha nodayuma (e. Big data) nosasu 00 ungop-
Mayuja npuKkyn/eeHux npoyecom duzuma/iudayuje npasHux npoyeca u
umnaemenmayuje Hopmu. [Ipaso 3acHo8aHo Ha nodayuma nodpazymesa
MozyhHocm da cucmem gewmavke uHmeuzeHyuje yHKyuoHuue Kao
OK8Up 30 aQymoMamcKo 0OHOWere NpagHux 001yKa uau npedsuharea

!pepi@prafak.ni.ac.rs

2Pajije HacTao Kao pe3yaTaT GUHAHCUPAHA 0/l CTpaHe MUHUCTAPCTBA HAyKe, TEXHOJIOUIKOT
pa3Boja u nHoBanuja PC, mpeMa yroBopy eBuieHIMoHU 6poj 451-03-47/2023-1/200120
07 03.02.2023.roguHe U IpeCTaB/beH je HAa MehyHapoaHoj HayuHOj KoHGepeHLUju ,[IpaBo
Y ApYyLITBeHe BpeJAHOCTHU" oAip>kaHoj Ha [IpaBHOM dakyaTeTy YHUBep3uTeTa y Humy
anpunaa 2023. roguHe.
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npasHux ucxoda (cadpxicuHe nhpagHux 00/1yKd) kopuwherbem cmamu-
cmu4kux memoda.

KwyuHe peuu: npago Kao Kod, npaso 3acCHO8AHO Ha nodayuma, ai2o-
pummusayuja npasa, Legal Tech, Xoxgendosu ¢yHdameHmaiHu npasHu
KOHYyenmu.

1.YBog

JluruTanusanyja je TexHoJsiordja onurte npumeHe (e. General Purpose
Technology) op, Hajuiuper JpyUITBEHOr 3HA4daja; OHA HUje parMeHT
JIpyILITBEHEe CTBAPHOCTH KOjU MMa MOBPEMeHY MHTEPAKIUjy ca MPaBHUM
HopMaMa. CTora je onpaB/iaHa TBp/ikba Jia ,JUTUTaJU30BaH" NPUCTYI Mopa
Jla IOCTaHe /1e0 UHCTUTYIMOHAJIHE MeMOpHje IpaBHOT Auckypca. [Ipu Tome
je BaXKHO Jja ce UMa y BUAyY ciefehe: TeXHOJIOTHja HANlpe/yje eKCIIOHEH-
[[1jaJiHO, [IOK 3Hakb€e 0 TEXHOJIOTHjHU pacTe JUHeapHO. M3 oBor pasJjiora Tex-
HOJIOLIKH HaNpeaaK uMa peMeTuadku (e. Disruptive) epekaT Ha cBe 06J1a-
CTH pyLITBA, 1a ¥ Ha IpaBo. Te3a 0 IMHeapHOM PacTy 3Hakba 0 TEXHOJIOTUjU
noce6Ho je kBaJMpUKOBaHa KaJia ce paJiy 0 IpaBHUIMMa Koju cy 1o Aedu-
HUIMjU CKJIOHU JJOTMAaTU3MY U Make CIPEeMHHU 3a UCKOpaKe.

JuruTanvsanyjaje TpaHcopMucasia mMpaBo Ha HAYKH KOjyu popMupa HOBY
TAKCOHOMM]jy IPABHUX HOPMU: KPUTEPHUjYM HaBeJieHe HHOBATHUBE TAKCO-
HoMUje popMaTa je 0JJHOC MpaBHe HOPME U NoIaTaka y pOpMH aJropyuTMa.
OnuvcaHa no/ieJsia je TPUXOTOMHA U 06yXBaTa:

e MpaBO 3aCHOBAHO Ha TeKCTYy (e. Text driven code),
e IpaBO 3aCHOBaHa Ha mporpaMckoM Koy (Code driven law),
e MpaBO 3aCHOBAHO Ha noanuma (Data driven law).

HaBesieHa TakcOHOMMja HacTaJla je Kao pe3y/TaT NoKyllaja TpaHcdopMa-
I[Mje MpaBHUX HOPMHU y GopMaT YUT/bUB 3a IPOrpamMepe, a y LUbY KOJHU-
pama/mporpaMupamma NpaBHUX HOPMHU U BbUXOBE IPUMEHE Y AUTUTAJTHOM
JUCKYPCY.

Passinke Mehy esieMeHTHMa OBe TPUXOTOMHUje CTBApajy KapaKTepUCTUYHE
MeTOo/ie IPaBHOT pe30HOBakba:

e NpaBO 3aCHOBAHO Ha TEKCTY 6a3upa ce Ha Kopullhewy je3uka u
NpaBHEe TEPMUHOJIOTH]E;

e KO/ IpaBa 3aCHOBAHOT Ha KOAY KJby4Ha je ¢popMaJsiHa JIOTUKA MPH-
MemeHa U 0TeJIOTBOpeHa y MpaBUJIMMa NporpaMUpama Koja npu-
Memyje ogpeheHu mporpaMcKu je3uk.?

$BugeTtu Bule infray tad. 1.
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e TNpaBO 3aCHOBAHO HA MOJAl[MMa NMPUMEHYje CTATUCTUYKE METO/ie
aHaJIvM3e U 3aK/byyHuBatbe;*

[IpaBHO 3akJ/byunBame y dopmu Data driven law u Code driven law 3acHu-
Bajy ce Ha ,aJIropUTaMHu3alldju npaBa“. AIropuTMr3saliyja je npoiec Koju
oMoryhaBa /ja ce TeKCT MPaBHOT JJOKyYMeHTa npeBesie y GopMaT Koju je
pasyMJbUB nporpaMepuma. Haume, npaBHe HOpMe oJIMYeHe HAa TPUPOJHOM
je3UKy W caZipKaHe y TpaBHUM JJOKYMEeHTHMa MOTY Ce IPETBOPUTH Yy aJIr0-
puTMe y HeKUM ¢azama mpoleca HacTaHKa, IPUMeHe, KOHTPOJIe U TyMa-
Yyerwa npaBHe HopMe. HauesiHO, a/iropuTaM je NJaH pellaBamwa ojpeheHor
npob6JsieMa Kpo3 npe/ly3uMate NnojeJUHa4YHMUX KOpaKa: y KOHTEKCTY IpaBa,
aJropuTMu3aliyja je MeTo/| ypaB/baka NoHalllakbeM IpaBHUX cybjeKkaTa y
CKJIaJly ca NpaBHOM HOpMOM. OnucaHo ynpaB/bakbe CIIPOBOJU Ce 0, a6UpOM
vHdopMaIivja o MoHallawy CTpaHa, Te KOHTPOJIOM U YyCMepaBamwbeM CIIpo-
Bohema NpaBHe HOPMe Y CKJIa/ly ca TUM [TOHALIahEeM.

[IporpaMupame, nopeJ no3HaBawa NPOrpaMcKor je3uKa y NUTamwy, YKJbY-
4yyje IpUMeHY JIOTHKe, KopUllhewe MaTeMaTHKe Kao U Jpyre MeToJe Koje
WY U3BaH MIPOCTOr y4eHa NIPOrpaMcKOr je3uKa. YCIelllHO IpeTBapame
[paBHe Npo3e y NPOrpaMcKH Ko/, 3axTeBa capa/lky IpaBHUKA U Iporpa-
Mepa C LIu/beM 0YyBama BaJUAHOCTHU U epHUKACHOCT IpaBHe HOPMe Koja je
npeaMeT HaBeJeHe KOHBep3Uje. AJIrOpUTMU3allMja je MeTO/ KOju mocpe-
Ayje nuamMehy npaBHMKa Kao ayTopa npaBHe Npo3e U nporpaMepa.’ HayesiHo
ce pas3JIMKyjy TpU NPUCTYIA aJITOPUTMHUpaby: Kopulihewe npaBuja Gop-

*BujeTu Bulle infra y Tad. 2. Code-driven law v Data-driven law cy neo T3B. ,lipaBHe
BelITayKe HHTeaureHuyje (e. , Artificial Legal Intelligence"), kojoM ce 03Ha4aBajy TeXHOJIOTHje
noZ06He Aa 6yny kopuliheHe 3a 0o6aB/bakbeIPaBHUX 3a/jaTaKa Koje Cy paHUje 06aBJ/balu
Jyau (Barker: 2017, 4.)

SYcmewrHo npeTBapare NpaBHe IPO3e Y KOJ| 3aXTeBa CTAJIHY, XOJUCTUUYKY U edUKACHY
capajmwy u3Mehy npaBHUKa U IporpamMepa. MHTerpanuja yropopHe ojpesibe y nporpaMcku
KO/ 3aXTeBa MHTepIpeTal|jy IpaBHUX IpaBuJia: TYMauu IpaBHUX IpaBUJIa Cy TPaBHULU.
Lusmb TyMadewa je 1a Ko 6yze fepUHMCAH HA HAYMH KOjH je Y CKJIaZly ca IPpaBHUM MpaBUJIKMMA.
OKBHUp Te capajie je T3B. ,CUCTEM NpaBHe ekcrepTuse” (e. ,Legal Expert System": nasmbe:
JIEC). Y ocHOBH, OBaj CUCTEM reHepHUIlle CHAry “IpaBHOT UHXXUbepUHTa”: iBe eKCIepTu3e
KOje NMajy 3a IluJb Jia 06e36e/ie yCclelHy ABOAMMEH3M0OHAIHY aHa/JIU3y aHIa’>KOBaHUX
nuTama (mpaBHy U nporpaMepcky). Cuatarma JIEC o3HauyaBa nporpam Koju cy KOHLUTITUPATH
NMpaBHUIU U KOjU UMUTHPA pellaBame npobsaeMa of cTpaHe npaBHuka. Lusb JIEC jecTe:
CTHULake 3Hakba IporpaMepa o NpaBHUM UHCTUTYTHUMA KOjU Cy IpeAMeT NporpaMupama;
WHTerpauuja Tor 3Hawa y JIEC, Te KOHTpoOJ1a ¥ TeCTUPake NPOrpaMCcKOr KoJja Kpo3 capajiby
nporpaMepa v npaBHuKa. EkcnepTH Koju yuecTByjy y ONMCAaHUM aKTUBHOCTHMA Ha3UBajy
ce “UHXKeWwepuMa NpaBHOT npoueca”. OHU MOTY Aa 6yAy NPaBHUIU U/UJU IPOTpaMepy;
BepoBaTHHje je fa mojaM o6yxXBaTa HajMame J[Ba JIMIlA Ca PA3JIMYUTOM €KCIIEPTU30M:
NpUMapHOM (MpaBo UJU POTpaMUpake) U CEKYHJApHOM (OCHOBHA 3HaHa M3 MpaBa UJIH
nporpaMmupama). Bugetu Buuie: Merigoux: 2022.
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MaJiHe JIOTHKe, Kopulihewe , Aujarpama Toka” u nceygokoza (LlBeTkoBuh:
2021, 23. passim).

AnroputMupame npaBa oMoryhaBa MHTerprcaimbe NpaBHUX NpaBUJia
3axBaJ/byjyhu nocrojawby UJeHTUYHE CTPYKTYpe 3aK/byylBaba: IPaBo U
nporpamMyMpame 3aCHoBaHa Cy Ha lIpaBUJIMMa YUjOM IIPUMEHOM ce J0J1a3u
[0 ogpeheHnx cTaBOBa KOjU MOTY GUTH 06Pa3/I0’)KeHH U PEKOHCTPYUCAHHU.
[IporpaMcku je3aukK IpaTu CTPUKTHA [IpaBUJia IPpOrpaMUpamha; je3uK npas-
HOT TeKCTa (paBHe Mpo3e), MaK, 3aCHOBAH je Ha je3UYKUM MPUHIUIHMA
NpPUPOJHOT je3nKa y GYHKLMjU GopMyJIMcama NpaBHOr npasuJa. [Ipouec
HacTaHKa U HOpPMe U KoJia UMa JlepUHHUCAHY CTPYKTYPYy U NpaBuJa KOH-
TpoJe. [IporpaMep, kao ¥ IpaBHUK, Ipoliecyupa opeheHe nojaTkKe NocTy-
najyhu y ckjajy ca 3afilaTUM IpaBUJIMMa CTPYKTYype U popmara.

[Ipeno3Hajy ce U Apyre cCAMYHOCTU U3Mehy mpaBa ¥ IporpamMupama, NonyT
NPUHIMIIA MOAY/JIaPHOCTH, KOMIO3UIIMOHAJIHOCTH U €KCTEeH30MTHOCTH.

Moay/1apHOCT noipa3yMeBa /ja je CUCTEM NO/JleJbeH Y cybcrucTeMe (MoayJie)
KOjU Cy IIOBe3aHU MelhycoO6HO Ha HAYMH KOjU Y oJipeheHUM OKOJIHOCTHUMA
omoryhaBa HHUXOBO OJiBajatbe M KopulIhewe y APYTrUM CHUCTEMHUMA
(mporpamumMa).® Tunu4yaH NpuMep MOAYJAAPHOCTH je Kopuihemwe aedu-
HUIIYja y TPaBHUM U3BOpUMa: OHE PYHKIIMOHUIIY Kao MOJYJIH jep CaZpiKe

¢ Moay/lapHOCT JONPUHOCH Jla ce eGUKACHO yNpaBJba CJ0XKEHOWNY KOMIJIEKCHUX
cucteMa. [IpucycTBo HHTEpPaKIUja YUHU A IPOMEHA jeIHOT ejleMeHTa (UBopa) cUcTeMa
M3a3uBa KackaJiHe IpOMeHe y 1ieJoM cucTeMy. MojynapHocT omoryhaBa fia ce cJ10’KeHHU
CHCTeMH pa3JioXKe Ha jeZJHOCTaBHe KOMIIOHEHTE ca jaCHUM U Mep/bUBUM Be3aMa: TUMe
ce crpeyaBa Jla MpeXHa CTPYKTypa NoCTaHe HeyNpaBJ/bUB KOHIJIoMepaT Mehyco6HUX
nHTepakyuja. CJI0)KEHOCT MOCTaje ynpaB/bUBa NpeKUJamkeM IPOTOKa HUHGopManuja
YHYyTap cucTeMa 4uMe ce ogpeheHH jes0BU TOr cucTeMa (MOAYJIH) YNHE Make 3aBUCHUM Of
JPyTHUX Ber0BUX JleJIoBa: caMo oJipeheHe BpcTe nH$OpMalLMja MOTY ce IpeHeTH U3 MOAY.JIa
y MOAyJ, cMakyjyhy 3Hadaj oHora LITO Ce JellaBa y JpyruM MoayanMa. XepoepT CUMOH,
Jo6uTHHUK HoGesloBe Harpa/ie 3a eKOHOMHU]Y ¥ MMOHUP ¥ IpOyYaBakby CJA0KEHUX CUCTEMA,
WJIYCTPOBAO je IpeJHOCTH MO YJIapHOT JJU3ajHa IPUMEPOM O pa3JIMIY O YCIIeIHOCTH /iBa
npousBobhaya caToBa. Pey je 0 caToBUMa KOjH Cy CJI0KeHHU TpousBoAu ca oko 1000 gesroBa
Y 3a KOjUMa NOCTOjU TpaXkika Ha TPXKUIITY. YacoBHUYap A ycneBa a 04rOBOPHU Ha CBe
Behu 6poj mopyI6MHA TAKO IITO KOHCTPYHUIIIE CATOBE 0] MOACKJIONOBA (MOAY1a) IPU UeMY
CBaKH MOJCKJION MMa JleceT eJleMeHaTa: JlakJle, IOCTOjU JeceT MOACKJI0NoBa (MoAyJa) ca
100 pesioBa; CBaKM O/ OBUX JleCET MOACKJIONOBA CCe U CaM CAacTOjU O/ JleceT MO/yJia ca o
JeceT fenoBa. TuMe yacoBHU4ap A o6e36ehyje fa, kazja Mopa ia TpeKHHe 10CA0 CKJlallammba
caTa, MMa OuyBaHYy CTPYKTypy Beher fies1a IpeTX0AHOT pajia: CKJIONJ/beHH caT ce He pacnaja
y HIOTHYHOCTH, Beh caMo OCHOBHHM (HajMakH) NOACKJI0N (MOAYJ) KOjU UMa AieceT JleJIoBa.
OcTaJy, NpeTX0AHO CKJIONJ/beHH MOAYJIH, OCTAjy €0 caTa U OH I'yO6U caMo MaJiu leo CBOT
paza. Ca apyre cTpaHe, yacoBHu4ap b npeku/ja mocao y cjayyajy cBake HOBe NMOpYyLIOUHE:
HEr0OB CaT HUje cacTaBJbeH 0/ MOAY/IMPAHUX CerMeHaTa, Beh o/ le/10Ba Koju ce pacnaajy
y LleJIMHU Ka/ja ce nocao npekuHe. CBaku Ny T KaJla NpeKHUHe CKJIaNnakbe, YaCOBHUYap Mopa
Jla KpeHe Ha CKJlanamwe U3 novyetka (Simon:1996, 189-190).
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3HaueHe TePMHUHA KOjU Ce TOHABJbA]Y TAKO J1a ce u3MeHe Jle QUHUIHje MOTY
M3BPIUUTH 6€3 U3MEeHe APYTUX YTOBOPHHUX OJipe/ioH y KojuMa ce Te februHU-
1uje jaBsbajy. Kao uy KommnjyTepckoM nporpamy, IpyTrH AeJ0BU yTOBOpa UX
MOry ,103BaTH" 6e3 notTpebe Jja ce CTBAPHU CBAKH MY T NOHOBO JleGUHHULIY.

KoMINo3MIMOHA/JHOCT je NPUHLMI KOjU 3Haueme CJIOXKEeHOI u3pasa
JebuHMIle KPO3 3HAUEHE eJeMeHATa KOjy ra YUHe U MpaBUJIMMa KOjU
nebuHUITY BBUXOBY Be3y: ex ante je Moryhe oJjpeiUTH CBe eJieMeMEHTE
jelHOT u3pasa, BUXOB OJHOC, 3HaUYeHwe U pe3yaTaT (HOPMY KOjy OBHU
esleMeHTH TBope). Ha Apyrom noJjiy KOMNo3uIMOHAJIHOCTH je NPUHLUI
KOHTEKCTYaJIHOCTH: KOHTEKCT je OKBUD KOjH ,,0KPYKYyje“ UNHbeHUYHO CTakbe
y IMTaky U peJieBaHTaH je 3a UHTeprnpeTanyjy. [IpyuMep KOHTeKCTYa/IHOCTH
y paBy je kopuithemwe cTaHAapAa, (HOp. cTaHAapZ pa3syMHOT JIMLA): O
caZip>KMHU CTaHJap/a HaJJjlexxHa TeJla OJJy4yjy ex post facto npema
OKOJIHOCTHMMa KOHKPeTHOT ciy4aja. Cajalikby HUBO pa3Boja BelllTauke
WHTeJIUreHLMje (Ia caMUM THM U lbeHa [IpMMeHa Ha NpaBHU JUCKYyPC)
3aCHOBAH je Ha MPUHIUNY KOMIO3UIMOHAJHOCTH; CTOra je YIUTHO Ja JIk
BelllTauKa UHTEeJIUTeHLUja U TporpaMupare MOr'y Jia ce IpMMeHe Ha IpaBHe
HOpMe KOjU HOCe KOHTEKCT Kao U3BOp UHTepIIpeTaLuje, c 063MpPOM Jjla HUBO
pa3Boja BellTauykKe UHTeJUreHIUje He oMoryhaBa /ia ce KOHTEKCT ca CBOM
IMIUPUHOM OMIiMja U MoryhHoCcTH 06yXBaTH o/ippeAbamMa NporpaMcKor Koja.

EKCTeH3MOU/JIHOCT je Hadyesio Koje omoryhaBa fga ce padyyHapCKOM
nporpamy 0/iajy HoBe pyHKIMOHAJHOCTH Uau MoryhHoctu. [IpuHun
eKCTEeH3UOUHOCTH je aHaJIoraH MOryNHOCTH aHEKCUPakha YroBOpa 0JHOCHO
HOBeJiMpama 3akoHa (liBeTkoBrnh:2022, 118-120).

2.llpaBHa npaBuJay ¢popMu IpaBHe Npo3e

[IpaBHa npaBuJa y popMHu TeKcTa He Mory ce GpopMaiM30BaTH y MYHO]
MepHU; pa3JIor JIeXKU Y TyMadewy IpaBHe HOPMe Kao HeZleJbUBOT Jiesla lbeHe
npuMeHe. [[paBHa HOpMa HUje U30JI0BaHa HHOpPMaAIlHMja Y CMUCIY CTPYK-
Type U caJip>KHHe [0JlaTaKa, Ha Ha4MH Ha KOjU Cy TO MOoAAIU Koju cy (6e3
noTpebe AOaTHOT aJITOPUTMHUpPAA’) IpeAMeT NpeAMeT IPorpaMupama:
[IPaBHO NIPABUJIO je [ie0 lKHpe CTPYKType N0OBEe3aHUX NIpaBuJa Koja YMHe
CJIOKEH IIPaBHU CUCTeM. MHTepnipeTalyjy TeKCTa IPaBHOT IIpaBuJia CIpo-
BO/le OPTaHH U TeJia KOjy MMPaBUJIO TyMaye y CKJIaAy ca COIICTBEHUM pasy-
MeBamb€eM pasJiora v IMJba HOpMe Koja je mpeAMeT UHTepnpeTanuje. [I[paBHa
Npo3a MMa OTpaHUYEH KamaluTeT Aa 6y/ie npeJcTaB/beHa y aJrOpUTMy (U
Jlajbe y IporpaMckoM koy). Ha mpumep, kako NpeBecTH Y KOJI, UJIU CBECTH Y
bopMyJ1y asiropuTMa, MOHAllIakh€ Koje je y CKJIaJly ca CTaHAapArMa Kao IITOo

70 nojMy aJropuTMUpamka BUAETHUBUIIIE Supra y Tad. 1.
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Cy ,pa3yMHOCT", ,Haj60/bH1 HANOP" UJH APYTH KOjU Ce KOPUCTE ¥ IPaBHUM
TekcToBUMMA? [IpaBHU JJOKYMEHTHU MUILY Ce HA IPUPOJHOM je3uky. [Ipupo-
JlaH je3UK je eKCIpecuBaH aJid MHXePEHTHO JBOCMUCEH U HeoZpeheH. Ca
Jlpyre cTpaHe, IPOTpaMCKH je3UIId UMajy 3a [[UJb YIIPAaBO eJJMMUHUCAE
HeozapeheHocTu. KoHBepTOBame npaBuJa Ha ,IPUPOJHOM je3UKy” y mpo-
rpaMcKH KOJ| 3aXTeBa /ia ce mpeBasube pasJivka usMmehy oBa JjBa HA4YMHA
“3pakaBama.

3.IIpaBo 3aCHOBaHO Ha KOAY

[IpaBo 3acHoBaHO Ha Koay (Code driven law) ce neduHUIIe Kao CKYTI mMpa-
BUJIa apTUKYJIUCAaHUX Y popMHU nporpamckor jesuka. (Hildebrandt, 2020:
68, passim). KoHuenT npaBa 3aCHOBaHOT Ha MPOTPaMCKOM KOJY 10J1a3H 0/
N0CTOjama jacHe MoryhHocTu AedrHNCaka UHCTPYKILMja 3a aJITOPUTAMCKY
obpaay U ,M3padyyHaBame" pellleha 3a IPpaBHU NP06JIEM KOjU je NpeAMeT
TpaHcdopMaliyje U3 npaBHe npo3e y popMmaT copTBepa. UHPopmanuje o
peJieBaHTHUM YMbeHUIaMa Ce yHOCe y pauyHap, KOju UX KOPUCTH Ja 6U Ipe-
[I03HAO peJieBaHTHA IpaBHa NIpaBUJIa U lepUHUCAO Jja JIU CY UCITY HbeHU UJIN
He yCJIOBU 32 kbUX0BY puMeHy (Ashley, 2017: 38). HacTanak npaBa 3acHOBa-
HOT Ha KOy je Ie/lYKTUBAH MPOIec: IOTPeOHO je MOCTOojake allCTPAaKTHUX
CTPYyKTYypa (mpaBuJia) Koja ce npuMemyjy (Ipeko JeAyKiirje) Y KOHTEKCTY
NPOTrPaMCKOr KoJla U y IPOrpaMcKOM OKPYKeHyY pesieBaHTHOT IPOrpaMCcKor
jesuka. /le[yK1MjoM ce IOCTEeNeHo CIPOBOAU palljlatbuBakbe (Iapcupame)
cazpiaja JOTUYHEe HOpPMe KaKo 6 ra JiMHHUje KoJa ,okpenyJe”. Kommjy-
TepH He pa3yMejy IPUPO/JAH je3UK, YaK M Ka/la Taj je3UK KOPUCTU KOHIM3He
CeHTeHIe NMCaHe Y CTPYKTYUPaHOj IpaBHOj Npo3u. MiycTpanuje pagy, y
IPOrpaMcKoOM je3UKy ped ,HCIIopyKa“ ce mocMaTpa caMo Kao ,cmpuHz”®, a He
Kao ped KojoM ce fiepuHUIIe 06aBe3a Npo/aBlia a UCIIOPYyYr poby KyILLY;
LACIIOpPYKa“y IpOrpaMcKOM je3UKY je 06jeKaT Koju 3axTeBa popMaJsii30BaHa
yINyTCTBa U JleprUHUCAae HM3a palby Koje MMajy 3a LiuJ/b UCIIOPYKY pobe
oJi IpoJiaBlia 0 Kynua.

PayyHap He ,uuTa“ NpaBHO NPaBHUJIO KAKO O6U ra TyMayHlo y KOHTEKCTY
ozxpebheHor ciy4aja: yMecTo Tora, nporpaM aHaJiu3upa IpaBHY P03y TaKo
LITO OTKPUBA obpacue U JedUHHIIe CTATUCTUYKE NMOAATKE O aHAJIU3U-
pPaHOM TEeKCTY KakKo 61 U3padyyHao Ja Jiu ce opeheHo npaBHO NIPaBUJIO ¥
dopMHU KoJla IpUMemyje WU He. Y 0BOM CMHUCJY O/, 3Hadaja MOTy Jia 6yay
npaBuJia Koja AePUHHUILY CTPYKTYpy IpaBHUX aKaTa y oJjpeheHOM npaB-
HOM cucTeMy. Tako cy Ha HUBoY EY y nokymenty ,EU Inter-institutional

8Y mporpaMcKuM je3uLuMa, ,string” (,H1U3") je ceKBeHIla-HNU3 KapaKTepa KOjU Ce KOPUCTE
Kako 60U ce y $opMHU TEKCTA NpeACTaBUO opeheHH ojaM UK Hape6a KOjy NporpaMcKu
je3UK y NUTawy INpeno3Haje.
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style guide” nedvHVcaHa mpaBuJia 3a pallyJjabUBabe MPABHUX MMPABUJIA Y
npaBHUM akTUMa EY uHcTUTY1M]a (MOr/1aB/ba, 4IaHOBH, maparpadu, Tauke,
aJIMHeje, peyeHUIE).

Hapenb6omaBHa npaBuJia, 6y/yhu HeBocMuUcC/ieHa U 6€3 TepeTa 0AaTHUX
TyMadyewa nocebHO cy nojob6Ha Aa Oyay npeJMeT MporpamMmupama. Pey je
0 NpaBuJKMMa y 6MHapHO] GOPMHU: IOHAILAE je UJIH L03BOJ/bEHO UJIH HUjE;
oapebeHa cuTyaiyja je uiv mpaBHO 103BOJbEHA UJIH je 3abpatbeHa. EdekTu
Y nocJieiule npuMeHe (0HOCHO HEMPUMEHE) OBUX MPaBUJia Cy MepJ/bUBH.
AnropuTMu3anyja je osakuiaHa c 063MpoOM Ha TO Jja U caM MPOrpaMCKHU KOJ,
dyHKIMOHUIIIE ¥ GMHAPHO] GOopMH (YKOJIMKO je UCITYHeH oZpeheH ycoB
KO/ Ce U3BpIlIaBa; YKOJHUKO HUje, KO/, ce 3aycTaBJ/ba). U mpoueypaina
npaBuJia Cy MoJJ06HA 33 KOAUPabe: jacHO cy AedUHNUCAHA U YeCTO Ce MPU-
MemY]y y3 IOHaBJ/bakbe UJeHTUYHUX CEKBeHIU-Kopaka. Kasia je ped o yro-
BOPUMA, MOTEHIMjaJIHU 06jeKT KOJ[Mpaa Cy oJipeJibe Koje Cy Jie/bHUBe Y
Kopake (CeKBeHIle) M Yija IpUMeHa Jiaje pe3yaTaT y 6uHapHoj dopmu. Uay-
CTpPAaTUBHU NPUMEP KJiay3yJa NoJ06HUX 3a MporpaMupare cy oJpenade o
nJiahamy: oHe MOTY Jja ce KoM Pajy Tako WTOo ce GyHKLMOHUCAKE Tporpama
YCJIOBHU CaZip>KUHOM 06jeKTUBHUX UHPOpMalLMja U3 pauyyHOBOJCTBEHOT/
KHUTOBOJICTBEHOT CHCTeMa: TUMe ce 06e36ehyje He3aBUCHU mapaMeTap
Hcnyema o6aBese miaahama.l’

/la 6y nponec pauialkbUBakba MpaBHe HOPMe MOTA0 /1a Ce CIIPOBe/ie, IOTPEGHO
je ia ce mMpUKake Kao JIOTUYKH CTPYKTyHUpaH npouec. OBaj mpouec Tpeba fa
BO/I JIOTUMHOM 3aKJ/by4YKy: CyUIITUHCKH, OH MOpa /ia MpeJiCTaB/ba MPaBHU
cusiorusam. [[paBHM cusiorusam ce 6aBM alCTPAKTHOM BPCTOM 3aKJ/byuKa,
KOjH MO>Ke OGMTH MCIIPaBaH UJIM MOTpellaH, 0AHOCHO MpeACTaB/ba MPOIEeC

°HaBe/ieHa paBuJia 0 CBOjOj CTPYKTYPH UMajy NOTEHLHja 1a 6€3 BeJIMKUX U3MeHa
Oyay TpaHcJaToBaHay popMaT M o6pacie mporpaMmckor koaa. Bugeru: EU Inter-institutional
style guide. llpey3eTo 1. 05. 2023. https://publications.europa.eu/code/en/en-000100.
htm,. Mma npuMepa za cy ApkaBe caMe pa3BuJie METO/10JI0THjy 3a JepUHHUCAe TpaBHJIa
Yy KOHTEKCTY HhHUXOBOT NpeTBapamwa y Kof. Bugeru: The Service Innovation Lab (LabPlus),
‘Better Rules for Government Discovery Report’,NZ Digital Government, March 2018. Ilpey3eTo
20.03.2022. https://www.digital.govt.nz/ dmsdocument/95-better-rules-for-government-
discovery-report/html#summary.

“Hagenenu fokyMeHT Baaje HoBor 3enanja (BuzeTu supra HanoMmeHny 7.) ynyhyje Ha
cienehe ogpeoe Koje cy moio6He 3a TpaHCchopManujy y GopMaT NporpaMcKor Koza: mpaBuia
Koja cazpke oapeheHe jefHaYMHe U opMy.ie (HIIp. MpaBUJa 32 00pavyyH [opesa); paBuia
o yTBphuBawy (He)nocTojawa oJpeheHor npaBa U HEroBUX KOHCTUTYTUBHUX 06esiexja
(pazu ce o mpaBUMa Koja ce yCTaHOBJ/bABajy MoNywkaBawmeM oJpeheHux dpopmynapa 3a
NpHjaBy y LU/bY Ao6Hjamba oApeheHUX conujasHuX 6eHuHUIHMja); TpaBuJia KojuMa ce ypehyjy
CTaHJap/AM30BaHU U UTEPATUBHU/IIOHOBJbMBH IIPOLIECH; IPABUJIA KOja ypeDhyjy ycioBe Kao
“kopake” y mpolecy c iu/beM YTBphUBama kberoBe yckaaheHOCTH 32 IPAaBHUM MPOLLECOM;
HpaBUJia Koja ce CBOjOM CTPYKTYPOM 0/{MaxX MOT'y UMIIJIEMEHTUPATH y JUTUTAJTHOM O6JITUKY.
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npuMeHe npaBHe HopMe y ¢opmaTy opmasiHe soruke (Wolff, 2022: 51).
Ycii0B 32 ouyBame QyHKLMOHATHE eKBUBaJIeHIUje u3Mehy nprMeHe npas-
HOT MpaBuJia Ha TPaJUIlMOHAJaH (,aHaJIOTHU") HAYUH U IPUMEHE UCTOT
TOT NIpaBUJay popMaTy NporpaMcKor Ko/Jia je ia ce IpaBHAa HOpMa U3pasH
y dopMH Koja je pa3yMJ/bMBa 3a IporpaMepe, Kako 64 ce KOPUCTHIA Kao Kao
cnenudukanuja'l 3a Kpeupame oBor kojia koza. /la 61 nporpamep pasyMeo
WCKa3 Ha NPUPOJHOM je3uKy (y LiM/by NpeTBapamka IpaBHOT NIpaBUJa Y
KOJ1), Taj Ce UCKa3 IpBO Mopa $opMa/IM30BaTH, OJHOCHO IPEBECTH Ha je3UK
dopmaiHe Jsioruke. Jloruka ce, y 0BOM CMHUCJIY, OCJIakba Ha CKy Il cuM6oJ1a.'?
[J1aBHa Ipenpekay 0BOM Npolecy je uAeHTUGUKOBae U IpHMeHa MoJies1a
JIOTUYKO-(dOpMaJIHOT MPABHOT je3UKa. Je3UK MpaBa je KOMIIJINKOBAH jep
YKJby4yje MHOI'O II0jMOBa KOj HUCY IOTOHU 3a CUJIOTUCTUYKE OIlepaLuje.

KapakTepucTUyaH NpUCTyM y NOTJIeAY carje/laBaba MpaBa Kao JOTHYKe
CTPYKTYpe y UJbY HeTOBOT NpeTBapakba y 06jeKaT ,MaTeMaTu3anuje” u
npeJiCTaB/bakbe y JIOTUYKUM popMysiaMa, ycTaHOBHO je Becsium Xoxdenga
(Wesley Hohfeld), npaBHuk u3 CjeaumeHux AMeprudkux /[p>kaBa Koju je
»)KMBEO MOYEeTKOM IPOILJIOTr BeKa. Y CBOM CeMUHaJIHOM pajy Fundamental
Legal Conceptions as Applied in Judicial Reasoning (Hohfeld, 1913: 28-59).
Xoxdesnn je pa3Buo MoJies 3a Ipe/iCTaB/bakhe MPaBHUX 06aBe3a y popmu
KOja je moJio6Ha 3a npeJcTaBbake y popMaTy MaTeMaTUYKUX GpopMya.
KoHcTaToBao fa je jefHa off K/byYHHUX NpenpeKa 3a ,jacCHO pa3yMeBambe,
OIITPOYMHO GOpMyJIMcalbe U peliehe NPaBHUX NPo6aeMa U3pUIUTa UJIU
npehyTHa npeTnocTaBKa /ia ce CBYU MPaBHU OJJHOCH MOT'y CBECTH Ha ,ipaBa”
Y ,Ay>KHOCTH, Te /1a Cy OBe /IBe KaTeropuje cTora aJiekBaTHe 3a noTpet6e

HCnenudukaiujaje eJeMeHaT aJropuTmusaiuje. [I[paBHa npaBuJia oJHOCe Ce Ha ITpaBa
1 0o6aBe3e U 0Air0BOPHOCTH. /la 61 ce oBa MpaBHJIa MPETBOPHUJIA ¥ KO, TOTPEBHO je J1a ce
creniPpUKyjy K/bydHe KPAaKTEPUCTUKE MPABHOT MpaBUJa Kao MpeaMeTa NporpaMypama.
CnenuéurKanujasaxTeBa cey IporpaMupamy 0JHOCH Ha IU/beBe 3aUHTEPECOBAHUX CTPaHa
Y MOHalllarba CUCTeMa KaKo 61 UX VCIIYHUJIN. H3BecTu us MpaBHUX MIpaBUJia 3aXTEBE
ynyheHe nporpamepy, 3Hauu cjejehe: 3axTeBu (cnegqudukanuje) Tpebasto 6u ja omoryhe
nporpamepy Jja uAeHTUHKY]e [[H/beBe paBHe HOPMe, KaK0 O pe3yJITaT U3Bplleha mporpama
610y ckJaay ca ToM HopMoM. CrienudrKanuja HUje jeJHOCTABaH MPOIEC: OH OCTAaBJ/ba HU3
KOHIIENTYaJIHUX U TEXHUYKHUX U3a30Ba. JelaH O/] IbUX je OACYCTBO MHPOKO npuxBahenor
¢dopmMasiHOT je3rKa 3a mporpamMupae npasa. OBaj je3auk 6u Tpe6aJsio aAa 6ye jeJHOCTAaBaH
Jlo Te Mepe Jla OM MpaBHUK MOTao /ia cacTaBJba yroBope kopuctehu oBaj popmanuzam
YMeCTO la KOPUCTH TPaAULMOHAJIHY IPABHH je3UK. Y U/ieaIHOM CJ1y4ajy, TaKaB IPOrpaMCcKHu
je3uk 6u je3uk 610 IOro/laH 3a aBOKaTe, CyJuje, yroBapade. Besuku 6poj npojekarta y
CEKTOpy pa3Boja BellTauKe HHTEJUTeHI[Hje 3a NoTpebe MpaBHe HHAYCTPUje YCMepeH je
Ka pellaBamwy OBOT NUTambaA.

2[IpencTaB/batbe YTOBOPHUX O/[peiOU je3UKOM CUMGOJIMYKe JIOTHKe pa3BHo je Jlejman
Anen (eng. Layman E. Allen), ynoTpe6oM caefehux ejeMeHTapHUX JIOTUYKUX Be3a:
KOWBYHKIHja, (EKCKJIY3UBHA) AUCjyHKIIM]a, UMILJIMKALlMja, KO-UMIIJIMKAlHja, Heranuja.
(Allen:1956, 833.)
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aHaJIM3e YaK U HajCJI0KeHUjUX TpaBHUX UHTepeca”“ (Hohfeld, 1913: 28). Yme-
CTO HaBeJIieHe IyaJiHe No/ieJsie Ha ,,JIpaBa U AyKHocTu", Xodess je ugeHTH-
¢duKoBao ocaM NMpaBHUX KOHIIENaTa Kao ,3ajeJHUYKe UMeHUTe/be" IIpaBa:

e mpuBuUJerujy/nosaactuny (e. privilege),
e 3axTeB (e. claim),

e Mmoh (e. power),

e UMYHUTET (e. immunity),

e He-3axTeB (e. no-claim),

e JVIKHOCT (e. duty),

e oaroBopHoCT (e. liability),

e HeMoryhHocT (e. disability).

XoxdennoB KOHLENT NoIIAo je of cjaefeher: npaBHa HOpMa ce 0JHOCH Ha
feduHrcame NpaBHUX OJJHOCA U yOOUYajeHO CXBaTake lheHOr cajipKaja je
Jla ce Tu4y npana (right) u gy»xHoctu (duties). Xoxdenn, MehyTum, npemno-
3Haje U nojaM Mohu (power), NoJ KOjUM ce MoJijpa3yMeBa CIOCOGHOCT CTBa-
pama npaBHUX O/]HOCA O/[peheHHM MoHallakeM (CTOCOOHOCT Koja ce MoxKe
WJIM He MOpa UCKOPUCTHUTH).

HaBesieHuX ocaM npaBHUX KOHIlenaTa je y BpeMe popMyJiMcama UMaJio 3a
I11Jb /1A Ce TpaBHA HOPMA YYUHU YU T/LUBOM Y ITpoOLleCcy NpUMeHe MaTeMaTHy-
KUXx obpasana. Mutatis mutandis, kao eHOoMeH ,TOBpaTKa y 6yAyhHOCT", OBaj
IPUCTYTI Ce KOPUCTH HHTEH3UBHO Y UCTPaXKMBakbUMa yCMepPEHHUM Ha Mo/Jie-
JIUpame U pa3Boj NPOrpaMCKUX NaKkeTa HaMeHEeHUX NpeTBapamwy lpaBa
y nporpaMcku Koz (Pascucci, Sileno, 2023; Parvizimosaed, Sharifi, Amyot,
Logrippo, Roveri, Rasti, .. & Mylopoulos,2022).

4. IIpaBo 3acHOBaHO Ha nogauuma (e. Big Data)

[IpaBo 3acHOoBaHO Ha nojanuma (e. Big data) nosasu o uHpopMaluja npu-
KyIJb€HUX NPOLeCOM JUTUTAIM3alMje MPaBHUX Npoleca U UMILJIEMEH-
Taluje HOpMHU. , Big Data“ o3HayaBa MOTyhHOCT, 3aCHOBaHY Ha JUTUTa-
JIU3alUjH CBUX cerMeHaTa ApYyLITBa U C TUM [1I0Be3aHUM GpP3UM pacToOM
JIOCTYNHUX 0/,ATaKa, [ja Ce MPUKYI/babeM, CKJAAJULITEHEM U IPOLEHOM
TAaKBX I0/IaTaKa [j00Hje 3Hak e Koje:

e 1Ma eKOHOMCKY BPeJHOCT Y CMUCJY [IoAaTaKa 0 TPXKHUILTY,

® pPeJIEBAHTHO je 3a 6p31/IHy U IPpequ3HOCT NNOCJIOBHUX OJIYKaA,
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¢ KMMa HUCKe TPOUIKOBe HpI/I6aBJ'baI-ba,

e 10J06HO je 3a ayToOMaTHU3aLHjy 0 J1yYMBakba U KOPUCTH Ce Y PeaIHOM
BpemeHy (Herbert, 2014: 728).

[Toganu cy HajMawa jeIUHUIA MAIIUHCKW YUT/bUBUX KOJAHUPAHUX UHDOP-
Manuja. KapaktepucTruke 3a npocyhuBame 0 KBaJUTETY NoAaTaKa Koju
ce kopucte y ¢yHkuuju ,Big Data“ cy “3Vs“: Besiuku o6uM nHbopmMaiuja
(e. Volume), 6p3vHa Kpeupatba, CKJaAUIITEHkA U Jle/beba nojaTaka (e.
Velocity); pa3HoBpcHOCT u3Bopa u nozataka (e. Variety) (Soudijn, de Been,
2020: 403-404).

[IpaBo 3acHOBaHO Ha Mo AlMMa MoJipa3yMeBa MOTYRHOCT a cCHUCTeM Belll-
TauyKe UHTeJUTreHLUje QYHKLHMOHUILIE Ka0 OKBUP 33 ay TOMATCKO JJOHOLIEHh e
NpaBHUX OJI/IYKa UJIM peABUhama NpaBHUX UCX0a (caip>KHUHE MPAaBHUX
0/JyKa) KopullheweM CTaTUCTUYKUX METO/1a. 32 PA3/IMKY 0/ IpaBa 3acHO-
BaHOT Ha KOJy, MpaBoO 3aCHOBAHO Ha , Big Data“ mourBa Ha UH/YKTUBHO]
MeTO/0JIOTUjH NMPOHaJIa)Kekha aJleKBaTHOT IpaBHOr oArosopa. [IpaBHO
3aKJ/by4HBak€ 3aCHOBAHO Ha aHaJu3M ,Big Data“ pe3ysaTar je mpopadyHa
BepoBaTHOhe 0CTBapeHUX Ha OCHOBY IIpeNo3HaBama obpasala y noganyuma
Y BbUXOBOT NIPOlLlelhbBakha IpeMa YuecTaJ 0CTHU U GJIUCKOCTU U XOBOT 3aje/1-
HUYKOT N0jaB/bUBakha Ca HeMo3HAaTUM nojanuma. [lopeg tora, ,Big Data“
ce KOPUCTHU Kpo3 Kopullhemwe CKyma noJiaTaka U3 JjoMeHa y KojeM he ce
3aKOH NPUMEWUBATH (,CeT NoJaTaka 3a 00yKy“/mMaTepujau 3a ,TpEHUHT "
3a oApeheHu cucTeM BelllTauyke UHTeJUTeHI[Uje Koju o6pabhyje oapehene
nojartke). [[puMep npuMeHe nojataka y KOHTEKCTY MaTepujaJja 3a Tpe-
HUHT je Kopuihewe J0CTYHE Cy/CKe TpaKce Uin 6a3e yropopa Kao “mare-
puyjasa 3a 06yKy” y /by npeJiBubama ofayka cyfoBa. Tako je KoMnaHuja
»~Lawgeex" pa3BuJia concTBeHU COPTBeP 3a TPaHCIATOBAKhE€ YTOBOPHUX
oapen6ou kopuitheweM codpTBepa. TOKOM TpHU rofjiHe TECTUpPAHA, aHA-
auaupano je 400,000 yroBopa fja 6u ce yTBPAHJIH 06paCly je TUHCTBEHUX
¢dpasa, cTpyKTypa pedeHuIle U TepMHUHoJIOrHja.!?

[locToje cnenuduynu pusuniu kopuirhemwa “Big Data“ y dyHkuuju omoryha-
Bama aJIeKBaTHe UMIIJIEMEHTAallMje MPaBHUX HOPMHU: HeJIOBOJbHA KOJIU-
YW Ha IoJlaTaka, Heo/[roBapajyhu KBaJMTeT NojaTaka U JUCKPUMUHATOPHHU
edekaT MpaBHOT 3aKJ/by4YHMBaka 3aCHOBAHOT HA IUTMTAJIHO F€HEPUCAHUM
HupopmMmanujama.

5. 3ak/byyak

[IpaBo Mopa Jia ce MpuJaroAy AUrKUTaJU3aIUjU KaKo OU cauyyBaJio CBOjy
GYHKIIMOHAJHOCT: MOpa /la Ce Meka /1a O6M 0CTaJIo UCTO. JeJlaH 0/ KopaKa

Bhttps://www.lawgeex.com
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Ha TOM NIYTY je M aJITOpUTMU3al1ja NpaBa. AIropuTMHU3aliMja paBa BOAU
Ka HOBOj TAKCOHOMMHjHU IIpaBHe HopMe. HoBa TakCOHOMMjaA je TpUNIAPTUTHA
Y yKJby4yje IpaBo Kao KO/, M IPaBO 3aCHOBAHO Ha M0/ aljMMa Kao eJleMEHTe
paBHONpaBHe NpaBy y ¢opMu NpUpoOJHOT je3uKa (MpaBHa Mpo3a). Y 0BOj Tak-
COHOMHjH, aJITOPUTMH3alLHja (Kao Kopak y IporpaMyupamwy NpaBHe HOpMe
KopuuheweM pauyHapCKOr KOJa) YMHU 3a IPaBO OHO LITO je CTaTUCTHKA
ypajZuJa 3a pacyhuBame: 3Hauerwe U BpeJJHOCTH MHTYUTHUBHO yrpahene y
NpaBHU CUCTEM pallljlalbuBameM he ce JeKOHCTpyUCcaTH y LiM/by lIpeTBa-
pama HOpMe Yy Ko/, AollpyuHocehH y UCTO BpeMe pa3yMeBakby caMe HopMe
(cIM4YHO Kao WITO je CTaTUCTHKA IIOMOIJIA Jla Ce aHaJIM3Upa CTPYKTypa
pacybuBamwa). OfMepaBakbe YMbeHHULa, IPABHUX apryMeHaTa, TyMayembe
HejaCHUX IPAaBHUX KOHIENaTa U orpaHMyeHe MOryhHOCTH pallyiabUBakba
NpaBHE HOPME Ha ejleMeHTe [IPUXBAT/bUBe KOAY NPeJCTaBJ/bajy NPeNpeKy
3a aJiropuTMHU3anujy/popmanusanujy npaBHe npo3se y GopmMaT pa3yMJ/bUB
3a payyHapcku nporpam. De lege lata, anropuTaMcKka NIpyuMeHa 3aKOHa
kopuirtheweM JeayKTUBHOT (Code driven law) niv HHAYKTUBHOT (3aCHOBa-
HOT Ha nojlaliuMma, , Big Data“) npucTtyna Moxe ja MHKOpHoprpa NpeTXo He
acneKkTe y peJieBaHTHY aHaJIM3y U HAKHAaJHY IPUMEeHY HOpMe Y AUTUTaJTHOM
okpy:xemy. [loTpeba 3a npeTBapameM IpaBHe HOPMe y KO/, je HelloBpaTaH
IpolLec: 3al04eo je, Ty je Aa OCTaHe W TpakKu NpaBHU oArosop. Perynu-
came IpaBHUX NUTakba Koja 0TBapa AUruTaausanuja, ykayudyjyhu u npe-
TBapawe HOpMe y IPOrpaMcKU Ko/, TpebaJsio 6 Ja KOMOMHYje NPpUCTy I
peryJsaliyje u ynpaBJbama (e. ,Governance"): nuTamwa ca jaCHUM NpPaBHUM
npoduoM, KPpUTUYHUM KapaKTepUCTUKaMa U KPUTEPUjyMUMa IPUMEH/bU-
BOCTH 6uhe peryJsincaHa JierucJaTHBOM; NUTawka Koja 3axTeBajy $JeKcu-
OUJIHOCT JleJIeTUpPajy ce Ha pellaBawe (“ynpaBsbambe”) HaJ[JIEXKHUM Opra-
HUMa/areHuujama. Perynucamwe Aurutanvsanuje U MIoBe3aHUX MUTabA,
He MOXKe Ce 3aCHUBATH CaMO Ha peryJaTOpHUM aHaJjorujama: norpebaH
je M”HOBAaTHBaH NPUCTYI KOjUM ce 06e36ebhyje pasamaTparmbe MyJITHAUCLIH-
NJIMHapHUX (MHGOPMaTUYKHUX, EKOHOMCKHX U [IPYyTHUX) eJleMeHaTa Kao pak-
Topa3a AedrHUCabe U QyHKIIMOHKCabe IPAaBHOT OKBUPA AUTMTaIM3alje
kao ¢eHoMeHa. [IpucTyn 3acHOBaH Ha ,bottom up“ npuHLMIY, capa/ikba ca
TPXKUILHUM aKTepHMa, y3 OCYCTBO aMOUL1ja 3a IPUMeHY r'eHepaIHUX U
OMIITeBaXkehrX akCMOMATCKUX KoHIenuja (,Grand Design“npucTymna), jecte
OIMja KOja UMa IlepCIeKTUBY.
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THE ALGORITHM AS A FORMAT OF LEGAL NORM: A TAXONOMY REVIEW
Summary

Algorithmization of law leads to a new taxonomy of legal norms. The new
taxonomy is tripartite, including Code-driven law and Data-driven law as
elements equal to Text-driven law. In this ontology, algorithmization (as a step
in the programming of a legal norm using computer code) does for law what
statistics did for reasoning: the meaning and values intuitively embedded in
the legal system will be deconstructed in order to transform the norm into
programming code, contributing at the same time to the understanding of the
norm (similarly as statistics helped to analyze the structure of reasoning).

Code-driven law starts from the existence of a clear possibility of defining
instructions for algorithmic processing and “calculation” of a solution to a
legal problem that is the subject of transformation from legal prose to the
programming language. Information about the relevant facts is entered into
the IT system, which uses it to recognize the relevant legal rules and define
whether or not the conditions for their application are met. The emergence
of Code driven law is a deductive process: it requires the existence of abstract
structures (rules) that apply (via deduction) in the context of the programming
code and in the environment of the relevant programming language. Data Driven
law (based on Big data) starts from information collected through the process
of digitalization of legal processes and implementation of norms. “Data” is the
smallest unit of machine-readable coded information.

The need to convert a legal norm into a code is an irreversible process: it
has started, it is here to stay and requires a legal response. The regulation
of digitization and related issues (including conversion of a legal rule to a
programming code) cannot be based only on regulatory analogies; an innovative
approach is needed that ensures the consideration of multidisciplinary elements
(informatics, economic and other) as factors for defining and functioning of
the legal framework of digitization as a phenomenon. In this vein, an approach
based on the “bottom up” principle and cooperation with market actors, with the
absence of ambitions for the application of general and generally valid axiomatic
concepts (the “Grand Design” approach), is a perspective option.

Keywords: code driven law, data driven law, algorithmization of law, Legal
Tech, Hohfeld'’s fundamental legal concepts.
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POVEZANOST POREZNOG MORALA I POREZNE EVAZIJF?

Apstrakt: Ovim radom nastoji se pojasniti problematika porezne evazije
kao negativnog ucinka oporezivanja u kontekstu porezne pismenosti i
poreznog morala. DrZava Cesto nailazi na otpor poreznih obveznika
placanju poreza s obzirom na Cinjenicu da poreznim obveznicima ne
odgovara obiljeZje prisilnosti plac¢anja poreza, zadiranje u privatan Zivot
i vlasnistvo te nedostatak ekvivalencije. Cesta posljedica toga je nizak
porezni moral koji utjeCe na identitet poreznog obveznika, odnosno
spremnost poreznih obveznika na ispunjavanje svojih poreznih obveza. S
druge strane posljedica je i u problemima koji nastaju ne samo s aspekta
drZave veci jedinica lokalne i regionalne samouprave. Na spremnost po-
reznih obveznika da plate porez utje¢u mnogi faktori avezani za financij-
sku i poreznu pismenost, a neki od njih su visina porezne obveze, osobna
stajalista, svrha u koju odlaze oporezivana sredstva i nepovjerenje u
drZavnu vlast i sl. Placanjem poreza dolazi do smanjenja obveznikove
ekonomska snage, $to lako dovodi do djelomi¢nog ili potpunog izbjega-
vanja plaéanja poreza. U radu planiramo prikazati vrste evazije, kako
zakonite tako i nezakonite te cimbenike koji utjecu na razvoj poreznog
ponasanja pojedinca sto vodi do boljeg razumijevanja onoga sto motivira
porezne obveznike da sudjeluju u poreznom sustavu. Planiramo i prika-
zativaznost razmatranja i istraZivanja poreznog morala u oblikovanju
i upravljanju poreznom politikom kako na razini drZave tako i na razini
jedinica lokalne i regionalne samouprave.

Kljuéne rijeci: porezni moral, porezna pismenost, porezna evazija, otpor
prilikom plac¢anja poreza.

tekonjic@pravos.hr

2Rad je izloZen u vidu usmenog saops$tenja pod istim nazivom na Medunarodnoj nau¢noj
konferenciji “Pravo i druStvene vrednosti”, odrZzanoj na Pravnom fakultetu, Univerzitet u
NiSu, 23 aprila 2023.god.
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1. Uvod

Mjesto i uloga poreza u fiskalnom sustavu drzave podloZni su mnogim pro-
mjenama usko povezanim s ulogom drZave te potrebama prvenstveno njenih
gradana. Medutim, te potrebe nisu uvijek bile zadovoljene brzo i jednostavno
ve( je drzava Cesto nailazila na otpor gradana - poreznih obveznika prilikom
pla¢anja poreza kojima nije odgovaralo zadiranje u privatni Zivot, smanjenje
vlasnistva, prisilnost, nepovratnost i ostale karakteristike poreza kao deri-
vativnogjavnog prihoda. Cesta posljedica toga je nizak porezni moral. Kad se
govori o poreznom moralu prije svega se misli na pravila ponasanja poreznih
obveznika i poreznog tijela u poreznom postupku. Sam porezni moral ovisi
o Citavom nizu ¢imbenika, a posebice o zadovoljstvu raspodjelom poreznog
tereta, odnosno njegovoj pravednoj raspodjeli te razini porezne i financijske
pismenosti poreznih obveznika (Simurina, Drazi¢ Lutilsky, Barbi¢, Dragija
Kosti¢, 2018:11).

Nizak porezni moral rezultira niskom spremnoscu poreznih obveznika na
ispunjavanje njihovih poreznih obveza. Na njihovu spremnost utjecu mnogi
faktori, a neki od njih su visina porezne obveze, osobna stajaliSta, svrha u
koju odlaze oporezivana sredstva i nepovjerenje u drzavnu vlast. Uostalom,
placanjem poreza smanjuje se obveznikova ekonomska snaga, $to lako dovodi
do djelomic¢nog ili potpunog izbjegavanja pla¢anja poreza. U tom kontek-
stu, razlikujemo nezakonitu poreznu evaziju (iliti poreznu utaju) i zakonitu
poreznu evaziju. Kroz nezakonitu poreznu evaziju analizira se ponaSanje
poreznog obveznika koji se u sukobu s poreznim propisima zbog direktnog
krsenja zakonskih odredbi.

2. Opcenito o porezima

2.1. Definicija poreza

Porezi su osnovni financijski instrument prikupljanja prihoda kojima suvre-
mene drzave podmiruju rashode iz svoje nadleznosti.” Oni se prikupljaju
neovisno o tome gdje se prikupljaju (visoko razvijene industrijske drzave ili
drzave s poljoprivredom kao dominantnom granom), o visini dohotka (od
nekoliko tisuc¢a do nekoliko desetaka tisu¢a dolara), o tipu drzave (unitarne
ili sloZene), broju stanovnika (od nekoliko milijuna do nekoliko desetaka
milijuna) itd. (Jel¢i¢, Loncarié-Horvat, Simovié, Arbutina, Mijatovi¢, 2008:79).

U hrvatskom zakonodavstvu porezi su definirani ¢l. 2. Op¢eg poreznog
zakona: “Porezi su novcana davanja i prihodi su proracuna koji se Koristi za
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podmirivanje prora¢unom utvrdenih javnih izdataka.”” Namecu ih admini-
strativne jedinice - drzava, lokalne vlasti, a ponekad i Crkva.*

Medutim indikativan je ¢l. 51. Ustava Republike Hrvatske prema kojemu se
porezni sustav temelji na nacelima pravednosti i jednakosti.”> S obzirom da
su pravednost i jednakost u uskoj povezanosti s moralom, u ovom slucaju
poreznim, moze do¢i do velikih razli€itosti u poimanju i definiranju istih.
Sam porezni moral i poimanje pravednosti takoder su definirani i ciljevima
koji se oporezivanjem Zele ostvariti i koji mogu formirati razinu otpora pri-
likom pla¢anja poreza.

2.2. Ciljevi oporezivanja

Od svojih pocetaka, porezi su od sekundarnog i neredovitog prihoda drzave,
ubiranog od samo odredenog kruga ljudi za konkretne svrhe drzave i dvora
evoluirali u redovite i iznimno znacajne prihode koji se ubiru i od gradana
i od pravnih osoba za mnogobrojne razli¢ite drZavne rashode (JelCi¢ et al.,
2008:79).

Mjesto i uloga poreza su se kroz povijest podvrgnuli mnogim promjenama,
uglavnom prouzrocenim promjenama u drustvenom, ekonomskom i poli-
tickom sustavu zemalja. S obzirom na to da je ostvarenje ciljeva usko pove-
zano s ulogom drZave, Sirenjem uloge drZave povecéavaju se i njene nov¢ane
potrebe. Osim financijske, porezima se namijenila i ekonomska uloga te
tako oni postaju instrument politike cijena, sredstvo uskladivanja ponude i
potraznje, sredstvo usmjeravanja investicija i ograni¢avanja stopa inflacije,
sredstvo smanjenja stope nezaposlenosti, ali i rjeSenje pri postizanju brzeg
i skladnijeg razvoja zemlje.

Prema cilju koji se porezom nastoji postici, poreze dijelimo na:

1. fiskalne koji sluZe iskljucivo ili ve¢inski za prikupljanje sredstava za finan-
ciranje javnih rashoda;

2. nefiskalne koji sluZe za poticanje odredenih promjena u ponasanju i radu
poreznih obveznika (Jelci¢, et al., 2008:206).

Sve vece potrebe i ubrzani razvoj suvremenog drustva nametnule su i potrebu
za ostvarivanjem i nekih ne nuzno fiskalnih ciljeva. Nefiskalni ciljevi mogu
biti ekonomski, politicki, pedagoski, socijalni, ekoloski i dr. ciljevi (npr. poti-
canje stambene izgradnje, unapredivanje kulturne i Sportske djelatnosti), a
nerijetko su u koliziji s primarnim fiskalnim ciljem oporezivanja te je njihov
je cilj stimuliranje poreznog obveznika na odredeno ponasanje (Jerkovic,
2017:218).
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3. Otpor prilikom pla¢anja poreza

3.1. Opcenito o otporu pri plaéanju poreza

Kod svih gradana - poreznih obveznika, neovisno o njihovom materijalnom
poloZaju i poreznom odredistu, postoji vise ili manje izraZen otpor pla¢anju
poreza. Imaju¢i na umu da poreze, izmedu ostalog, karakteriziraju prisilnost,
derivativnost, nedostatak ekvivalencije i nepovratnost, ne smije iznenaditi
da porezni obveznici razvijaju negativan stav prema njihovom placanju.

Obveznici poreze dozivljavaju kao napad na osobnu slobodu i privatan zivot
i vlasnitvo. Sto su porezni teret, zadiranje drzave u privatnost i zahvacéa-
nje dohotka i/ili imovine vedi, to je veci i otpor. Razlog tome je Sto se pore-
znim teretima smanjuje mogucnost prosirenja, smanjuje mogucénost Sted-
nje, modernizacije i zapoc€injanja privredne aktivnosti, dolazi do povecanja
osobne potrosnje te istovremeno pogorsanja drustvenog polozaja obveznika.®

Otpor placanju poreza nije novost. Star je koliko su stari i porezi. Izvori o
porezu sezu joS u Mezopotamiju te svjedoce brojnim ustancima, seljackim
bunama, iseljavanjima i promjenama u socijalnim, ekonomskim i politickim
sferama koje su porezi uzrokovali od svog nastanka. Neki od najpoznati-
jih primjera u povijesti zasigurno su Francuska revolucija iz 1789. godine
te Bostonska cajanka iz 1773. godine ¢iji su korijeni leZali upravo na ovom
otporu (Jel¢i¢ et al.,, 2008:210-211).

3.2. Obiljezja otpora pri plaéanju poreza

Uzimajuéi u obzir da se otpor javlja kod pla¢anja svih poreznih oblika, u svim
poreznim sustavima i kod vecine poreznih obveznika, korisno je znati neka
od osnovnih njegovih obiljezja:

1. Sto je porezni teret vedi, to je veci otpor poreznog obveznika;

2. Sto je odstupanje od kriterija pravednosti vece, to je veci otpor posto se
porezni obveznik se smatra zakinutim;

3. otpor ovisi o svrsi troSenja ubranih sredstava, o cemu svjedoci sve veca
zainteresiranost poreznih obveznika;

4. otpor ovisi o poreznom moralu koji varira od podneblja do podneblja,

5. otpor ovisi o poreznom obliku i tehnici oporezivanja pri ¢emu se prven-
stveno misli na prevaljivost poreza i vrstu porezne stope;

¢ Financijski klub: Porezna evazija i porezni moral, http://finance.hr/porezna-evazija-i-
porezni-moral/ (10 Avg. 2023).
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6. otpor ovisi o strucnosti, savjesnostii objektivnosti porezne administracije
kao i 0 njenom odnosu prema obveznicima (Jerkovi¢, 2018:993).

4. Porezni moral

4.1. Opéenito o poreznom moralu

Porezni moral predstavlja subjektivan stav poreznog obveznika prema placa-
nju poreza i njegovoj visini, na temelju razine njegova obrazovanja i drustve-
nog statusa, raspodjele oporezivanih sredstava te straha od kazne u slucaju
neispunjenja porezne obveze. Ako porezni obveznik pronalazi razne nacine
izbjegavanja placanja poreza, postoji mogucnost utaje (s obzirom nato da je
vrlo tanka granica izmedu dopustene i nedopusStene evazije) Sto ukazuje na
nisku svijest o potrebi pla¢anja poreza (Mahovi¢-Komljenovi¢, 2009:182).

Moral i spremnost obveznika na placanje ponajvise ovisi o osobnim staja-
listima prema placanju, visini porezne obveze, raspodjeli poreznog tereta,
drustvenoj klimi oporezivane oKkoline, svrsi troSenja sredstava i dodatnim
troskovima.’

S druge strane, spremnost na placanje poreza moze biti i rezultat prethodno
spomenutog straha od razlicitih negativnih posljedica, tj. kazni za neplacanje
ili zakasnjenje u plac¢anju poreza, sto uzroc¢no posljedi¢no utjece i na drus-
tveni ugled poreznih obveznika (JelCic¢ et. al., 2008:214).

[ tu se zapravo namece pitanje kako svijet reagira na nedostatak poreznog
morala. Manje drZave otvaraju Sirom vrata multinacionalnim kompanijama
jer tako Zele osnaziti potrosacko trziste i ubiranjem PDV-a osigurati novac
za razvoj. Zajednice drzava kakva je i Europska unija, nemaju jedinstvenu
politiku oko poreza na dobit (jer se drZave ne mogu oko toga sloZiti zbog vla-
stitih interesa, a nerijetko jedna drugoj niskim porezima na dobit otimaju
investitore). Pri tome je vaZno istaknuti da se upravo iz poreza u drZavnom
prorac¢unu formiraju sredstva za javne usluge (zdravstvo, socijala, kultura,
znanost, obrazovanje), pa tako porezi postaju porezni instrumenti brojnih
politika nacionalnih drzava od javnog zdravstva do socijale. Osim toga, ova-
kav pristup slabi i porezni moral obi¢nih gradana koji nerijetko, kada mogu,
izbjegavaju placanje poreza.?

’Financijski klub, loc. cit. (bilj. 3) Financijski klub: Porezna evazija i porezni moral, Retrieved
10, August 2023, from http://finance.hr/porezna-evazija-i-porezni-moral/

8Sindikat grafi¢ara i medija, Porezni nemoral u doba korone - Zar je novac vazniji od
ljudskog Zivota? Retrieved 30, August 2023, from https://www.sgim.hr/porezni-nemoral-
u-doba-korone-zar-je-novac-vazniji-od-ljudskog-zivota/1997/.
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4.2. Ja¢ina poreznog morala

Ako je porezni moral visok, znac¢i da nec¢e doc¢i do otpora pla¢anju poreza.
Pritom se visoki moral manifestira na nacin da:

1. su porezni obveznici svjesni da $kolovanje njihove djece, zaposlenost,
sigurnost zemlje i ostali javni interesi iz nadleznosti drzave ovise o placa-
nju poreza;

2. porezni obveznici vjeruju da je porezni teret pravedno, ravnomjerno i
svrsishodno rasporeden;

3.je placanje poreza povezano s nekom etickom, patriotskom ili dr. svrhom;

4. se ubrzani porez daje osobama koje su pogodene elementarnim nepogo-
dama i dr. sli¢cnim nesretnim okolnostima ili ako se taj iznos troSi radi naci-
onalne sigurnosti (Jelci¢, Ba., 2001:144).

Konvencionalne porezne politike upuéuju na vaznost prisile, tj. na ¢injenicu
da ljudi ¢esto moraju biti prisiljeni kako bi ispunili svoje porezne obveze.
Dakako, pod prijetnjom kazne. Tu je vazno razlikovati porezne obveznike.
Oni iskreniji, s jaCim poreznim moralnom i/ili ja¢im strahom prijavljuju
svoje toc¢ne prihode, dok oni neiskreniji, sa slabijim moralom i/ili slabijim
strahom prijavljuju prihode koji su manji od stvarnih, ovisno o tome Sto i
kako im ide u korist.?

Koristeci imigrantske podatke iz Europskog socijalnog istrazivanja za ispi-
tivanje uloge kulture u oblikovanju poreznog morala, Kountouris i Remoun-
dou (2013:104) navode da “razina poreznog morala u zemlji imigrantskog
podrijetla utjece na individualni porezni moral u zemlji odredista”.

4.3. Porezni moral na europskoj razini

Zbog svega prethodno navedenog, porezni moral podosta varira od zemlje
do zemlje. Ukoliko analiziramo istrazivanje Financijskog kluba'® o zemljama
visokog i niskog poreznog morala nemoguce je ne uociti geografski faktor, tj.
¢injenicu da su zemlje visokog poreznog morala uglavnom zemlje sjeverne
Europe i Skandinavije (Svedska, Norveska, Njemacka, Velika Britanija), a
zemlje s tradicijom niskog poreznog morala zemlje jugozapadne, juzne i jugo-
isto¢ne Europe (Hrvatska, Francuska, Italija, Spanjolska).

Sto se ti¢e konkretno Hrvatske, nju obiljeZava lo$e misljenje gradana o dostu-
pnosti, pravednosti i kvaliteti javnih dobara, opée nezadovoljstvo radom
javne uprave koja je neefikasna, neucinkovita i korumpirana, prigovori na
prevelika porezna opterecenja i upravo je zbog toga primjer zemlje niskog
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poreznog morala.!! Prema istraZivanju Rimca i Stulhofera iz 2002. godine,
RH je duplo losija od prosjeka EU po tom pitanju. S time da ni povjerenje u
politicke institucije nije na puno visoj razini. Gradanima je od velikog zna-
Caja pitanje pravde i opravdanosti socijalnih normi, a time i povjerenje u
zakonske odredbe. Ako tog povjerenja nema, Sanse za izbjegavanje pla¢anja
poreza naglo rastu (Bejakovi¢, 2009:795-797).

5. Izbjegavanje pla¢anja poreza

Kako je ve¢ ranije spomenuto, placanjem poreza se smanjuje obveznikova
ekonomska snaga, a potencijalno i drustveni poloZaj te se ugrozavaju njegova
ljudska prava kako to porezni obveznik subjektivno smatra. Ti nepovoljni
ucinci razlog su nastanka otpora kod poreznog obveznika koji u konacnici
dovodi do djelomi¢nog ili potpunog izbjegavanja placanja poreza.

[zbjegavanje ovisi o mnogim ¢imbenicima: obrazovnoj strukturi stanovnis-
tva, discipliniranosti obveznika u izvrSavanju gradanskih duZnosti, sank-
cijama protiv neizvrSavanja obveza, struc¢nosti poreznih organa, efikasnoj
kontroli ubiranja, svijesti o pripadanju nekoj drustvenoj zajednici, poreznom
moralu itd (JelCi¢, Loncari¢-Horvat, Simovié¢, Arbutina, Mijatovi¢, 2008:217).
Teoretski modeli potrosnje kratko i jasno pokazuju da se podmirivanje pore-
zne obveze smanjuje s rastom inflacije, s padom tekuceg dohotka i s oCekiva-
njem vec¢eg dohotka u buduénosti (Madzarevié - Sujster, 2002:119).

Kako je u prirodi svakog ¢ovjeka utkana teznja za ostvarivanjem Zeljenih i
zacrtanih ciljeva (koji su redovito povezani s materijalnom dobiti), jasno je
da novCana obveza prema drzavi, koja uklju¢uje oduzimanje dijela ekonom-
ske snage, nece nai¢i na odobrenje poreznih obveznika, a u konacnici ni na
ispunjenje od strane svih (Simovi¢, Rogi¢-Lugari¢, Cindori, 2007:593).

Pod utjecajem financijske, odnosno porezne pismenosti porezni obveznici
formiraju svoje porezno ponasanje. Razvijanje poreznog znanja kod pojedi-
naca jedan je od osnovnih preduvjeta potrebnih za stvaranje visokog pore-
znog morala pri ¢emu su u tom segmentu obrazovaniji porezni obveznici
bolji, odgovorniji i aktivniji porezni obveznici ukoliko se naravno prikupljeni
porezni prihodi produktivno utrose.

Velika je korelacija izmedu poreznog morala i poreznog ponasanja i pore-
zne pismenosti pojedinaca. Porezno ponasanje je nacin na koji pojedinac

11Sokol, Nika: Psiholoski i socioloski aspekti preraspodjele dohotka, Retrieved 10 August
2023, from https://www.google.com/search?q=nika+sokol+psiholo%C5%A1ki+i+sociolo
%C5%A1ki+aspekti+preraspodjele+dohotka&oq=nika+s&aqs=chrome.0.69i5912j69i57j0
i51212j46i175i1991512j0i51213j461175i199i1512.2602j0j15&sourceid=chrome&ie=UTF-8
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postupa u vezi s obvezom placanja poreza, a moguce ga je podijeliti u dvije
osnovne kategorije:

1. placanje poreza koje moze biti dobrovoljno i prisilno;

2. izbjegavanje pla¢anja poreza koje moZe biti zakonito i nezakonito (Simu-
rina etal., 2018:6).

PonaSanje poreznih obveznika podloZno je utjecaju mnogobrojnih ¢imbenika
koje moZemo svrstati u Cetiri osnovne kategorije:

Ekonomski ¢cimbenici koji odreduju stanje u ekonomiji poput stope inflacije,
zaposlenosti, siromastva i sl;

Politicki ¢cimbenici koji podrazumijevaju stabilnost vlade, korumpiranost
drzavnih duZnosnika, kredibilitet vlade i opéenito politickih stranaka;

Socioloski ¢cimbenici koji ukljucuju varijable poput mentaliteta drustva, drus-
tvenih normi;

PsiholoSki ¢imbenici poput optimizma, lokusa kontrole, sklonosti preuzima-
nja rizika (Simurina et al., 2018:7).

Analiza globalnih rezultata naglaSava da socioekonomski ¢imbenici pomazu
objasniti porezni moral pojedinaca na sljedeci nacin:

Obrazovaniji pojedinci imaju pozitivnije stavove prema pla¢anju poreza.
Zene imaju ve¢i porezni moral od muskaraca.

Manje je vjerojatno da ¢e stariji ljudi opravdati varanje na porezima od mla-
dih ljudi.

Oni koji su drzavljani zemlje u kojoj Zive imaju ve¢i porezni moral od
ne-gradana.

Pojedinci koji su vjerski opredjeljeni imaju pozitivniji stav prema pla¢anju
poreza.?

Neki od tih rezultata mozda su ocekivani - oni s visokim obrazovanjem,
na primjer, vjerojatnije ¢e imati dublje razumijevanje uloge oporezivanja u
gospodarstvu. Ipak, potvrdivanje tih veza ima prakti¢nu vrijednost, dajuci

povjerenje u upotrebu takvih ¢cimbenika u izradi profila poreznih obveznika
i omogucujuci bolje usmjeravanje napora za povecanje uskladenosti.

Institucionalni ¢imbenici pokazuju da ¢e vladine politike i uspjeSnost provo-
denja istih takoder imati znacajan utjecaj na porezni moral:

12QECDiLibrary, Retrieved 30, August 2023, from https://www.oecd-ilibrary.org/
sites/552896d8-en/index.html?itemld=/content/component/552896d8-en
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Pojedinci koji vjeruju da zive u meritokratskom drustvu imaju znatno veci
porezni moral.

Oni koji vjeruju svojoj nacionalnoj vladi pokazuju ve¢i porezni moral od onih
koji to ne Cine.
Porezni obveznici koji utvrde da je fiskalna preraspodjela poreznog optere-

¢enja kljucna (tj. vlade bi trebale oporezivati bogate kako bi omogucile pot-
poru siromasnima) pokazuju veci porezni moral.

Oni koji demokraciju dozivljavaju kao najbolji sustav vlasti za svoju zemlju
obi¢no misle da je varanje na porezima neopravdano.

Neke studije ispitivale su ulogu korumpiranosti vlade u smanjenju razine
poreznog morala, a time i vecoj utaji poreza (Ballas i Tsoukas, 1998, Sma-
trakalev, 1998, Vaguine, 1998). Argument je da korupcija dovodi do legiti-
miranja percepcije utaje poreza od strane poreznih obveznika (Litina i Pali-
vos, 2016). Korupcija je takoder povezana s izbjegavanjem pla¢anja poreza
na dobit (Al-Hadi i et al., 2021.) iza ¢ega i dalje stoji niska razina poreznog
morala fizickih osoba.

U vezi s glasanjem i odgovornos¢u, druge studije navode dokaze o poveza-
nosti porezne uskladenosti i glasovanja naizborima (Wahl et al. 2010). Osim
toga, Alm i Torgler (2006) izvjestavaju o pozitivnoj povezanosti izmedu
postojanja uspostavljenih demokratskih sustava (politi¢ka stabilnost) i pore-
znog morala. Stovise, Torgler i Schneider (2009.) tvrde da bolje institucije i
veca ucinkovitost vlade motiviraju pojedince da djeluju zakonito, ukljucu-
juéi poreznu uskladenost. Richardson (2008) izvjeStava o znacajnoj pove-
zanosti izmedu visoke razine utaje poreza i niZih razina pravne provedbe i
povijerenja u vladu.

Nadalje, na temelju ispitivanja poreznog morala u 30 europskih zemalja,
Frey i Torgler (2007) izvjeStavaju o pozitivnoj povezanosti institucionalne
kvalitete i poreznog morala. Jedan od primjera su i Brink i Porcano (2016),
koji ispituju ulogu poreznog morala u povezanosti nacionalne kulture i utaje
poreza. Oni izvjeStavaju o znacajno pozitivnoj povezanosti izmedu indivi-
dualizma i udaljenosti mo¢i i poreznog morala. Takoder navode negativnu
znacajnu povezanost izmedu poreznog morala i utaje poreza. NiZe razine
poreznog morala primjecuju se u zemljama s viSim razinama utaje poreza.'*

13 QOECDiLibrary, Retrieved 30, August 2023, from https://www.oecd-ilibrary.org/
sites/552896d8-en/index.html?itemld=/content/component/552896d8-en
“Journal of International Accounting, Auditing and Taxation, National culture and tax

evasion: The role of the institutional environment quality, Retrieved 30, August 2023, from
https://www.sciencedirect.com/science/article/pii/S1061951823000381?via%3Dihub
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5.1. Aktivno izbjegavanje pla¢anja poreza

[zbjegavanje plac¢anja ponekad je rezultat svjesnog nastojanja, tj. namjere
poreznog obveznika da neto¢nim prikazivanjem ili prikrivanjem relevantnih
Cinjenica pred poreznim organima smanji svoju poreznu obvezu (porezni
dug) odnosno uopce ne plati porez. U takvim se slu¢ajevima govori o aktiv-
nom izbjegavanju placanja poreza i ta je vrsta izbjegavanja pla¢anja poreza
usko vezana s niskim poreznim moralom (Jelcic et al., 2008:217).

5.2. Pasivno izbjegavanje pla¢anja poreza

Osim navedenog, izostanak moZe biti rezultat i nekih drugih ¢imbenika:
neznanja ili nedovoljne informiranosti poreznih obveznika o njihovoj pore-
znoj obvezi, neadekvatne organiziranosti, nedovoljne efikasnosti, stru¢no-
sti i motiviranosti porezne administracije i nekvalitetnih propisa kojima je
regulirana obveza (praznine i nejasnoce u propisima, njihova nepreglednost
i sl.). Tada se pak radi o pasivnom izbjegavanju placanja poreza koje jedno-
stavno moze biti rezultat nedostatne financijske i porezne pismenosti prije
nego niskog stupnja poreznog morala. Do njega najcesSce dolazi pri pojavi
novih poreza ili pojedinih poreznih rjesenja, ali i kod povremenih ili jedno-
kratnih poreza u sluc¢ajevima kada porezni obveznici jo$ nisu to¢no upoznati
sa svojom poreznom obvezom (Jelci¢, et al., 2008:218).

6. Porezna evazija

6.1. Opcenito o poreznoj evaziji

Porezna evazija predstavlja izostanak prihoda od prikupljanja poreza za
svotu neplac¢enog poreza. To je, dakako, suprotno ciljevima porezne politike
koji se Zele ostvariti oporezivanjem. Nastaje kao rezultat otpora koji pore-
zni obveznik osje¢a prema obvezi pla¢anja poreza (Mahovi¢ - Komljenovic,
2009:179).

[zbjegavanje pla¢anja prisutno je u svim poreznim sustavima, u vecoj ili
manjoj mjeri. Razlikujemo dvije vrste porezne evazije, nezakonitu ili nedo-
puStenu i zakonitu ili dopustenu, ovisno o tome dolazi li porezni obveznik u
sukob s pravnim propisima prilikom izbjegavanja pla¢anja poreza'® (Jelcic,
Lonc¢arié-Horvat, Simovi¢, Arbutina, Mijatovi¢, 2008:218).

15U anglosaksonskoj literaturi naziv “tax avoidan