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Ip Muxajno llBetkoBuh, penoBHU mpodecop
[IpaBHu dakynrer Yauepsurera y Hurmry

[IpaBHM MOM0Ka] )KUBOTHHA Y OJIITETHOM IIPaBy

XKuotume ydecTByjy y mreTHoM joralajy Ha J1Ba Ha4MHA: Kao JI€O
Kay3aJHOT JIaHIa (IIPOY3POKOBALE IITETE O/ CTPAHE KUBOTHILE) U KO
noBpeheHo  100po  (MpOy3pOKOBame€ INTETE HA  JKUBOTHIBHU).
CarnenaBameM OBa JiBa BUa ydemiha 3ajeHO yIO3HajeMO CBE OMTHE
OJIJTMKE TIPAaBHOT T0JI0XKAaja )KUBOTHEA Y OIIITETHOM IIPABY.

[TpaBHM mponucu TojaM XKUBOTHEA ofpel)yjy y ckilaay ca CBPXOM
perynmucama oapeheHnx npymrTBeHHX omHoca. To HYKHO M30CTaBJba
3HauajaH /1e0 BpcTa U3 HapcTBa Animalia Ban Tor nojMa. Ctora nojam
KUBOTHIA y TIpaBy He oaroBapa OuonomkoM, Beh mma mpaBHH
kapaktep. CaBpeMEHH 3aXTCBH 3aIITUTE JOOPOOWTH KUBOTHEA U
yBa)KaBamkb€ EMOTHMBHOT OJIHOCA YOBEKa W JKMBOTHIGE YTUYY Ha
MIPOMEHE y Pa3IMIUTHM oOsiacTuMa Trpahanckor mpasa. OOIUTaMOHO
IPaBO, ¥ HAPOYMUTO OALITETHO MPAaBO KAa0 HHETOB JI€0, HUCY OCTalIU
HENPOMEHEHU. AHalM3a IMpaBUja OATOBOPHOCTH 3a INTETY O
KHUBOTHHA, C jelHE CTpaHe, U MaTepHjaJiHe U HeMaTepHjasiHe IITeTe
KOJy YOBEK TPIIH y CIIy4ajy MOBpeIe NI yCMphema KUBOTHEE, C APYTe
CTpaHe, MoceOHO je oOyxBaTuja W HaBENEHW YTHIA] CaBPEMEHUX
MIPOMEHa y TIPaBy.

[Ipeamer ucTpakuBama jecy JBa ciydaja MpOy3pOKOBama IITETE U
npaBujia rpahjaHCKONpaBHE OJTOBOPHOCTH KOja WX  OOJIHKY]Y:
OZITOBOPHOCT 32 LITETY KOjy MPOY3pPOKYj€ )KUBOTHUA U OITOBOPHOCT 3a
HITETY KOja je Mpoy3pOKOBaHa Ha )KMBOTHIU. L[Msb ucTpakuBama jecte
o0pajia 1 KpUTHYKA OLIEHa ITPAaBHUX pellleha 3a HaBeeHa JBa CiIy4aja
npoy3pokoBama mrere. McrpaxuBame oOyxBara ceqaM NpaBHUX
cucrema: mopes fomaher npasa, aHaau3MpaHa Cy peliema ayCTpujCKor,
HEMAYKOT, IIIBAjIIapCKOT, PPaHITYCKOT, SHIJIECKOT W aMEpPUYKOT TIpaBa.
N300p npaBHUX cuctema 06e36el)yje KBaIuTaTUBHY aHAIU3Y MPABHUX
CHUCTeMa KOJU MMajy pa3jiNuuTy MpPaBHY KYATYpy M Tpaauuujy, y
OKBHPY WCTE WJIHM Pa3IMYUTHX MPaBHUX mopoamia. McrpaxkuBame je
CIPOBEJICHO YNOTPeOOM MPaBHOJOIMATCKOI, HOPMAaTHBHOIPABHOT,
YIIOPEAHONPABHOT ¥ UCTOPH]CKOPABHOT METO/Ia Ca3Hama MpaBa, Kao
U CHUCTEMAaTCKOT METO/a, MYITUAMCLUUIUIMHAPHOT METONa U METoja
aHaJM3e caapikaja.

Pan ce cacroju u3 Tpu nema. Y mpBoMm jaeny UCTpakuBambe oOyxBara
MATamka MPABHOT MOJIOXKAja KUBOTHHHA Kao 00jeKara mpaBa U HapOIHTO
TEOpHjCKE pacmpaBe O ONpPaBAAHOCTH TPH3HAKBA IKUBOTHH-AMA




OTpaHUYEHOI IpPaBHOI CyOjeKTHBHUTeTa. TakBa TIOJIa3Ha Tadka
oMmoryhaga careiaBame IpejiaMarma yTHIaja CaBpEMEHUX IIPOMEHa Yy
BE3HU 3aIITHUTE KUBOTHIbA HA OAIITETHO NMpaBo. KOPHCHOCT KUBOTHIHA
YOBEKY M3HEAPWIIA je pa3InuuTe MpaBHE KiIacu(]uKaluje >KUBOTUIbA,
4uju 3Hayaj Ouhe BUAJBHB y IpyroM U Tpehem feny.

VY npyrom neny UCTpakuBarmbe C€ THYE OCHOBA M YCJIOBA OJTOBOPHOCTH
3a TETy KOjy NPUYMHE KUBOTHHE, Y CTApUM MpaBUMa U aHAJIN30M
o0yxBaheHUM caBpEeMEHUM IpaBHUM cucteMuMma. IlpaBHa Kynrtypa u
Tpaauija o0yxBaheHnX MpaBHUX CUCTEMa HEMOCPEAHO j& yTHIana 1
Ha HauuH ypehewa oBOTI cilydaja oAroBOpHOCTH 3a mmreTy. [lojenunu
MIPaBHU CUCTEMH U300p OCHOBA OATOBOPHOCTH IUPEKTHO YCIIOBIbABAjY
oaroeapajyhum mpaBHHM Kiacudukanujama XuBoTHBA. [loceOHa
naxma nara je [Ipuanunuma esporckor oxmrerHor npasa (PETL) u
Hanpry 3ajenHuYkor pedepeHTHOTr OKBHUpPA EBPOICKOT IMPHBATHOT
npaBa (DCFR), kao HagHanmoHamHuM ynopeanuiuma. Hakon ananusze
OCHOBA M YCJIOBa OATOBOPHOCTH 3a IUTETY KOJy HNPUUYMHE KUBOTHHE
clleln UCTpakuBame Ipasa omrehenor. Ilopen mpaBa Ha HakHany
HITeTe, y OBOM Ciyd4ajy MpOy3pOKOBama LITETe OIITEeheHu YKHBa U
JEAHO KapaKTepUCTHYHO IpaBO: IPaBO 3aJpKaBamkba >XKUBOTUHE U
YCIIOCTaBJbEHE MpaBa 3ajore. [lojennHu npaBHU CUCTEMU PETYIIHITY H
MpaBo Ha yCMpheme )KUBOTUE YXBaheHe Yy IITETH.

VY tpehem gneny ucTpakuBame c€ CBOAM Ha MPABHU MOjaM ILITETE Y
cllydajy moBpene win ycMphemwa )KUBOTHHE, YTBphHHUBakHEM OATr0BOpa
Ha MHUTamke KOjU MaTepujaiHU U HEeMaTepHjaIHd MHTEPECH BIIACHHKA
KHUBOTHIbE Cy 3amTuhenu. Paszmuke usmely aHanu3upaHux mpaBHUX
cucremMa y OBOj 0OlacTu Cy 3HayajHe, Mokasyjyhu nujamerpanHy
CYHNPOTHOCT y peryiucamy oapeheHnx obiamka mrere.

3aKJbydly UCTPAKMBaAMKa yKa3yjy Mla y Kpyry mocMaTrpaHuX MpaBHUX
cucrtema, qomahe rmpaBo jeuHO He ypelyje OAroBOpPHOCT 3a MITETY O
KUBOTHHAa Kao mocebaH ciydaj onroBopHocTH. Jlomahu cymnoBu
MOpajy MPETXOAHO J1a KBAIU(PUKY]Y BIACHUUKY KUBOTHIY Ka0 OMacHY
CTBap Ja OW TPUMEHWIM pEKUM OOJEeKTUBHE OJIrOBOPHOCTH.
IIpeoBnalyjyhe mnpucycTBo 00jeKTHBHE OITOBOPHOCTH TOBOPU Y
NPUJIOT  aJIeKBaTHOCTH 3aCHUBAmba OJATOBOPHOCTH 32 INTETY O
KHUBOTHIbA HA NPUHIMILY Kay3aiuTeTa. Perymucame HemarepujaiHe
HmITEeTe y CIIy4ajy TMOBpene Win ycMphema )KUBOTHIE y CaBPEMEHOM
MpaBy pe3yiTar je ynpaBo yTHIlaja 3alITUTEe JOOPOOUTH KUBOTHUHA U
yBaKaBamba €eMOTHBHE BE3€ YOBEKA U KHBOTHIGE Y OJIITETHOM TIPABY.
JlogatHo, ¥ OONMMIM MaTepujajHe IITeTe TPIEe NMPOMEHE, Ha MPBOM
MECTy TpOILIKOBU Jieuewa JKUBOTUHE. HaBeneHe mnpomeHe vy
CaBpEeMEHHM TOKOBHMMAa OJIITETHOI IpaBa Tpeba Ja Oyny aaeKBaTHO
caryielaHe U y MoCTynKy Koauukaiuje nomaher rpahanckor npasa.
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Legal Status of Animals in Tort Law

Animals may be involved in a harmful event in two ways: as part of a
causative chain link (where damage is caused by the animal) or as
injured property (where damage is caused to the animal). Close
consideration of these two forms of animal participation provides a
comprehensive understanding of the key aspects of animal status in tort
law.

In legal provisions the concept of animals is defined in line with the
purpose of regulating certain aspects of social relations. This
necessarily leaves a significant part of the species from the kingdom
Animalia outside that concept. Therefore, the legal conception of
animals does not align with the biological concept of animals. Modern
requirements for the protection of animal welfare and consideration for
the human-animal bond impact changes in various areas of civil law.
Modern requirements for the protection of animal welfare and
consideration for the human-animal bond impact changes in various
areas of civil law. Thus, the law of obligations, including tort law in
particular, have not remained unchanged. The provided analysis of the
liability rules for damage caused by animals, as well as the pecuniary
and non-pecuniary damage sustained by the injured party in the event
of injury or death of an animal, has particularly included the impact of
contemporary changes on law.

The subject matter of research focuses on these two damage-causing
cases and the respective civil liability rules: liability for damage caused
by the animal, and liability for damage caused to the animal. The
research objective is to analyze and assess the legal solutions pertaining
to these two damage-causing cases. The research encompasses seven
legal systems: relevant legal solutions envisaged in Austrian, German,
Swiss, French, English, American, and Serbian legislation. The
selection of these legal systems provides for a qualitative examination
of legal systems with varying legal cultures and traditions, within the
same or different legal families. The research methodology
incorporates several research methods: the dogmatic legal science
method, normative legal research method, comparative law method,
and legal history method, as well as the systematic method, the
multidisciplinary method and the content analysis method.

The doctoral thesis is structured in three parts. In the first part of thesis,
the research covers the issues pertaining to the legal position of animals
as objects of law and, in particular, theoretical discussions on the
justification of recognizing limited legal personhood to animals.
enables to consider the multifaceted impact of contemporary changes
in the field of animal protection on tort law. As a result of different
perceptions on animal utility to humans, there are various legal




classifications of animals, whose significance will be observed in the
second and the third part of the thesis.

In the second part of thesis, the research focuses on the legal grounds
and requirements for establishing (tort) liability for damage caused by
the animals, starting from the ancient legal systems to the contemporary
ones. The legal culture and tradition of the analyzed legal systems have
directly influenced the regulation of liability for damage caused by
animals. In some legal systems, the designation of legal grounds on
liability for damage caused by animals directly depends on the
respective legal classifications of animals. Special attention is given to
the Principles of European Tort Law (PETL) and the Draft Common
Framework of Reference for European Private Law (DCFR), as
supranational comparators. After analyzing the legal grounds and
requirements for establishing liability for damage caused by animals,
research focuses on the rights of the injured party. In addition to the
right to compensation for damage caused by animals, the injured party
also enjoys one distinctive right: the right to retain the animal and to
establish a lien. Some legal systems also regulate the right to kill an
animal caught in the act of causing damage.

In the third part of thesis, the research focuses on the legal concept of
damage in the event of injury or death of an animal. The recoverable
damage is determined by the scope of protected interests of the animal
owner, encompassing both pecuniary and non-pecuniary interests.
There are considerable differences among the observed legal systems
in the regulation of specific types of damage, which are in some cases
reflected in completely opposite legal solutions.

Based on the comparative analysis of the observed legal systems, the
research conclusions indicate that Serbian tort law is the only one that
does not regulate liability for damage caused by animals as a special
case of liability. In order to apply the strict liability regime, domestic
courts must first qualify an animal as a dangerous thing. The prevalence
of strict liability in these cases of liability in the comparative legal
systems speaks in favor of the adequacy of basing liability for damage
caused by animals on the principle of causality. The regulation of non-
pecuniary damage in the event of injury or death of an animal in
contemporary tort law is actually the result of the impact of the animal
welfare protection and respect for the emotional bond between man and
animal. In addition, types of pecunary damage are also subject to
change, primarily in terms of animal treatment costs. The
aforementioned changes in contemporary tort law should be adequately
considered in the process of codifying domestic civil law.
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Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

YBO

OnroBOpHOCT j€ CYIITUHCKO MUTAmE [IPaBa jep Npe/ICTaB/ba IPUMEHY IpaBa Kao TAKBOT
y yClIOBUMa CyKOOJbeHUX MHTepeca. To je TpeHyTak Kaja IIpaBHAa HOpMa MOYME-E 1A KHUBH,
ocnobahajyhu ce xoneBke meHkana u 6opehu ce mpoTHUB NaToJIOTHje APYIITBEHE PEATTHOCTH.
HcToBpemeHo, Tako ap:kaBa moTBphyje cBojy mpaBy Moh (uiau HemMoh), Kpo3 HUCIUTHUBAKE Ja
JIM [TpaBUJIa MTOHALIAKka, KOja OHA yCTpojaBa, MoXe U J1a ocTBapu. IHCTUTYT rpaljaHckonpaBHe
OZITOBOPHOCTHU PacIpOCTPAEH j€ Y IPABHUM cUCTeMuMa mupoM cBera. OCHOBHA HJigja OBOT
WHCTUTYTA jeIMHCTBEHA j€ CBYIa K MOXKEMO C€ CAXKETH y cieeheM: Ko Jpyrome mpoy3poKyje
IITETY, AY)XaH jy je HakHaguTu. [luTama: mTa je mrera, MITa je HaKHaIa, KO je IyXaH Ja
Ha/I0KHA/IM IITETY U IO KOJUM YCJIOBUMA — ypelyjy ce CKJIaHO IPaBHO] TPAAULIMJU U ITPABHO-
MOJIMTUYKO] KYITYpH ofipeheHe npyIiTBeHe 3ajeanule. Perynucanu ciydajeBu Ipoy3poKoBamba
IITEeTE U3pa3 Cy pearoBama IPYIITBEHE 3ajeJHUIC Ha MPETo3Hare mpodieMe y IpyIITBEHIM
onHocuma. OBH Clly4ajeBH, Kao U IPOOIEMHU, pa3iIMKyjy C€ y BpeMEHY U IPoCTopy (Ha mpUMep,
HemarepujanHa mrera). McToBpeMeHo, HEKM OfI OBUX CiydajeBa 3ajeJHUYKU Cy MPaBHUM
CHCTEMHMa, Y CBUM BpeMEeHHUMa (Ha IpuMep, YHUILITEHE Tyhe cTBapH).

CrydajeBu poy3pOKOBama MITETE O/l CTPAaHEe KUBOTULE WU HA KUBOTUEHU, CTAPH CY
KOJIMKO M pa3Boj clelu(UYHOI OJHOCA CapaJlkbe YOBEKa M KUBOTHUHA. Joml oapendama
XamypabujeBor 3akoHuka (circa 1700. romuHe mpe HOBe epe) OUIo je PEerylTucaHo MUTAHke
OITOBOPHOCTH 3a INTETy KOjy IpOy3poKyjy nAomaha W auBJba KMBOTHE-A.® Huje Terko
pasymeTH 1a je u moBpena Tyhe )KUBOTHHbE HOCHIIA ca COOOM OJITOBOPHOCT IITETHHKA jep je
noBpeheH nHTepec BIaCHUKA.

Tpetupame KUBOTHIE Ka0 CTBAPH Y IIPABY YTHUIIAJIO j€ Ha JO3BOJbEHU KPYT OBnathema
BJIACHUKA (CTBApHO MPaBo), Ha Pa3BOj YrOBOpPa KOJUM C€ PacHoyiaXe UM KOPUCTH KUBOTHHA,
Ha [M0CTOjamke MpaBa Ha HAaKHAJTy IITETE Y CITy4a]y HeHE MOBPEIE WM yCMphera, Ha TTOCTOjamke
MpaBa Ha HAKHAAy LITETe y Cilydajy Kada Tyha KUBOTHHA MPUYUHH WITETY (OOIUTaloOHO
IIPaBo), HAa BUXOBO 00YXBaTame y 3a0CTABIITHHH, HAa pa3Boj JIerara 3a CTapame O )KUBOTHHaMa

(HaceqHO MPaBo), HAa PACIpPaBy O CTApamy HaJ 3ajeTHUUYKOM )KUBOTUEHOM y OpaKOpa3BOAHUM

! Bugern: un. 57 Xamypabujesor 3akonuxa, y: J. Huxonuh, A. Bophesuh, 3axoucku mexcmosu cmapoz u
cpeomee 6exa, [IpaBuu pakynrer Yuusepaurera y Humry, 2013, crp. 9.
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napHuIama (IMOPOANYHO MPaBO), HA MHKPUMHHAIN]Y HHHXOBOT yOHMjama WM 3JI0CTaBJbarba
(KpUBHYHO TIPaBo), Ha peryiucame yOoujama AUBIbUX )KUBOTHIHA, HA OUYBAHE U PACIIONIATAhE
MIPUPOTHOM TIOMYJIAIM]OM TUBJbAYX HA JAPKABHUM TEepHUTOpHjaMa (YIIPaBHO MPABO), HA U3BO3
KHMBHX U HEXHMBHX JJoMahuX >KMBOTHIbA HA CTPAHO TPXKULITE (LIAPUHCKO MPaBo), uTa. Haunn
Ha KOjH ITOCMaTpaMo >KUBOTHILE OJIpakaBa ce Ha CBE I'paHe Ipasa U ofpel)yje ’bUXOB MpaBHU
noioxaj. Jluckycuja o MOpajgHOM, MOJUTHYKOM M HPABHOM CTaTyCy >KMBOTHHA Oyauia je
uHTEepecoBame (mI030da, NpaBHUKA, MOJUTHYAPA, HAYYHHKA M €KOJOra KpO3 BEKOBE.
CaBpeMeHN MOMEHAT OBE JINCKYCH]j€ HE HYJIM HOBE OATOBOPE, AJIM H€H MHTEH3UTET KpajeM XX
u moyetkoM X XI Beka 3axTeBa 0/] Hac /1a OrOBOPHO MPUCTYIMUMO JHIEMHU, €THYKO] U IPABHO],
KaKaB jecTe U KakaB Tpeba Ja Oy/ie moJioxkaj >KUBOTHIbA Y TIPABY.

Wneja na »XxUBOTHIHE HE TpeOa TPETHUPATH Kao CTBAPU BEOMA j€ CTapa, aJli Y MOCIE UM
JelleHrjaMa HheHa aKTyelHu3anyja MPUCYTHA je€ Y CBHM CaBPEMEHHUM JPYIITBUMA, MOCEOHO
ICKa3aHa Kpo3 OpUry o 106pobuTH xuBoTHIA.> Tekyhe mpoMeHe BUXOBOT MOIO0XKAja UMajy
ofjjeka y o0MraiimoHONpaBHOj cepH, y CiIydajy Npoy3poKOBama IITETE KUBOTHHLH, 300T Yera
yia3e y IOMEH Haller HHTEPEeCOBama. 3alITUTa T0O0pOOHUTH KUBOTHA AKTYEITHO j& MUTAmE
KOj€ YTHYE Ha CaBpEMEHE OOJIMTallMOHE OJHOCE, HAPOYUTO KajJa j€ HM3BPIICHE JTYrOBaHE
YUHUJ0E CYNIPOTHO OCTBAPHBAKY HUXOBE JTOOPOOUTH. Y TOM CMHCIY, Pa3IMYUTUH YrOBOPU

3

HOCTajy HCOO03BOJbCHHU,” a4 IPHUMCHA HOje,Z[I/IHI/IX HWHCTUTYTA O6J'II/IF8.I_II/IOHOF ImpaBa HOCTaje

orpanndena.’ 3amrTuTa T0OpOOUTH KUBOTHE-A yTHUE HAa OTPaHMYERHa cl060/1a Mel)yHapoaHOT

2 TIpumepa paau, camo ToxkoM 2013-2014. roaune rpahanu EY noanenu cy npexo 30 HeTULM]a YUjU je LUSb 6HO
Beha 3amTuTa )XKUBOTHHHA, a KOje Cy CBe HaBeneHe y pedepenniama crynuje Onesbera 3a IpaBa rpahaHa v ycraBHa
nutamba EBporickor mapiamenrta, Animal Welfare in the European Union, on kojux HaBOAMMO: METHIH]ja
EBponckom mapmamenty 0103/2013 ox crpare Joron Dominique (®paniycka) o 3a0panu yroTpede sKUBOTHA Y
mupkycuma y EVY; mernnmnja EBponckom mapnmamenty 0214/2013 ox ctpane Ronald Schirmer m Annekatrin
Potschulat (Hemauka) o ¢papmama kp3na y Hemaukoj; meruinja EBporickom nmapnamenty 0337/2013 ox ctpane
Lorenzo Croce (Mtanuja) o onnuHe npojaju kyhHux jpyoumana; neruiuja EBporckom napnamenty 1158/2013
ox crpane T. Ch. (benruja) o mpaBuMa XHBOTHEBA; TIeTHIM]ja EBporickom napiamenty 1553/2013 ox crpane Diana
Patricia Giraldo Tejada (Illmanwnja) o 3amTuTH npasa xuBoTHmka y llnanuju; netunuja EBporickom mapiaaMeHTy
0251/2014 on crpane Pia Berrend (JIykcemOGypr) o 310CTaBibamby HAIYIITEHHMX Maca y PyMyHWjH; METHIH]ja
Esporickom mapnamenty 1141/2014 ox crpane Fredrick Federley (IlIBencka) o mcenamy pernoBa CBHE-aMa; M
6pojue apyre. Ctyauja gocTynHa Ha
https://www.europarl.europa.eu/RegData/etudes/STUD/2017/583114/1IPOL_STU(2017)583114 EN.pdf
(mocnenmu npuctyn 8.8.2022. ronune).

31 ACa 528/14, SA Krakow, 17.6.2014. TTosbcku cysi je yTBPAMO 1a Cy HENO3BOJLEHU YTOBOPH O MPOJAjH
NIPUBATHUM CyOjeKTMMa HalyIITEHUX >KUBOTHIA O KOjUMa ce, Ha OCHOBY 3aKOHCKE ojpende, crapa jeIuHuIa
nokanHe camoynpase. CtaB cyja 610 je 1a, Kako 3aKoH 0 JOOpOOHTH KHBOTHIHA IIPOITUCY]€E Ja )KUBOTHILE HUCY
CTBapH, TO 3Ha4H Ja ce ojpede ['paljaHckor 3aKOHMKa O IPOJIajy CTBAPH HE MOTY CXOJHO puMeHnTH. HaBeneno
npema, Matgorzata Lubelska-Sazandw, Animals as specific objects of obligations under Polish and German law,
Universitatsverlag Osnabriick, Vandenhoeck & Ruprecht Verlag, Géttingen, 2020, p. 38.

4 BGH, Urteil vom 9. Januar 2008 - VIII ZR 210/06 - OLG Hamm, LG Miinster. Kynar je Tyxuo npoaaBua mo
OCHOBY OJITOBOPHOCTH 3a MaTepHjallHe HEeIOCTATKE jep MPOJaTH KOH HHje OMO KacTpHupaH, Tpakehu CHIKEHE
nene 3a 50%. TyxeHu je ucrakao 1a je ,,ionpaBka” cTBapy Moryha mytem HoBe omneparje. Hemauku cyn 3ay3zeo
je craB 1a Huje Moryha ,,onpaBka” y ciiydajy Kaja ce HeOoCTaTak Orjieia y rnocieanliaMa MaHbUBO 00aBJbeHE

2
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npomera pobe. Tako, Cjenumene Amepuuke Jlp>kaBe u AycTpuja 3a0paHuie Cy yBo3 Kp3Ha
raca 4 Mayaka jep je TO CyNpOTHO HUXOBOM jaBHOM IMOPETKY YCJIel] Y3HEMHUPEHha MOPATHUX
CXBaTama JaBHOCTH, EBpOIICKa yHHja je MCTUM pa3joroM OIpaplajia JOHOIICHkE Ypeade o
3a0paHyu TProBUHE Npou3BoauMa o1l Goka;’ y Kamudophuju je 3a6pameHo IPUCUIHO XPAmberhe
KUBOTHA M TPOMET Tako JOOHJEHHMX MPOU3BOAA, YMME je 3a0pameH MPOMET TyIIvyuje
yurepuiie. HaBenenu nmpumMepu nokasyjy yTuiiaj 100poOUTH )KHBOTHHA HA OJIBHjabEe IPOMETA
y HAI[MOHAJIIHUM U Mel)yHapOJHUM OKBHPHUMA, T€ MOCIEINYHO U HA OOJUTaIllMOHO TPaBo.

JIBe cutyamyje uMaMo y BHIY KaJla TOBOPHMO O TOBE3aHOCTH NPABHOT IOJ0XKaja
KUBOTHIbA U TPOY3pOKOBama mmrere. [IpBa cuTyalija omHOCH ce Ha TOCMAaTpame )KUBOTHbA
Kao CTBapu. YKOJHUKO BJIACHHUK IMOBPEIU WIH YOUj€ >KUBOTHIbY, IITETE HEMA jep je BIACHUK
KOPHCTHO CBOj€ OBJIAMINCHE pacroiarama, Koje MPONCTUYE U3 MpaBa CBOJHHE HaJl CTBAPH, Tj.
KUBOTUEOM. YKOJIMKO APYTrO JIUIE MOBPEIU WIH yOWje KUBOTHIGY, BIIACHUK MMa MPaBO Ja
TpaXH HaKHAJy MaTepujajHe IITeTe, y BUCHUHU TPKUIIHE BPEAHOCTH >XUBOTHHE. Jlpyra
CUTYyalllja yTHIIaHA je CTaHAapArMa 3allITUTe T0OpOOUTH KUBOTHIbA. BrlacHUK je AyxaH aa
BOJIM padyHa O JTOOpOOUTH KHBOTHELE 32 KOjy OJTOBOpa, T YKOJIHUKO j€ TIOBPEIH WM yOuje,
MOK€ OMTH MPEKpIIajHO WM KPUBUYHO OJFOBOpPaH, MOXKEe My OuUTH 3a0pameHO Ja ce 0aBu
onpeheHoMm nenatHomhy WM J1a KU >KUBOTHH-C. |palhaHckompaBHa CaHKIMja BIACHHKA
M30CTaje. YKOIMKO JIPYro JiMIle TOBpeAW WM yOWje XUBOTHIY, BIACHHK HMa IpaBO Ha
HaKHaay MarepujajiHe U (yCIIOBHO) HeMaTepujajiHe IITeTe. YnopehuBame HaBeleHE JBE
CUTyalldje TIOKa3zyje MOTEHIMjaIHu YTUIlA] MPOMEHE MPaBHOT TIOJIOKaja >KUBOTHHA Ha
MPOY3POKOBakE ITETE — Off OOMYHUX CTBAapH IO CTBapU ca 00aBE30M 3allTUTE HUXOBE
T0OpOOHUTH.

Crnenehu crTemeH MOTEHIMJATHOT YTHIIaja pa3BUja C€ YCJeHn JeNoBama TMOKpeTa 3a
TpU3HALE TIPaBa JKUBOTHIbA. thrxoBa 3aarama Texe kKa MpU3HamkYy )KUBOTHE-aMa oipe)eHnx
HEeMaTepHjaTHUX UHTEpeca, y CIIy4ajy urje MOBPEIe je OTBOPEHO MUTAE MPaBa MOTPaKUBambha
HaKHaJIe IITeTe HacTale MOBPEOM THUX MHTEpeca. 3aXTeB 3a MPU3HAKE UMOBHHCKHUX IMpaBa
KUBOTHIGM (@ Oyle HOCWIIAIl MpaBa CBOjUHE) Y ONIITETHOM IIpaBy CTBapa ycCJIOBE na

KUBOTHIbAa Oyle M HOCWJIall MMOBUHCKE OArOBOPHOCTH. Paszymor Tome nexu y OamaHcy

KacTpalnuje npoJaTor Koma, jep OM MOHOBHa omepanyuja mpoy3pokoBasia Behe Oonose >xuBoTHmU. HaBeneno
npema, Matgorzata Lubelska-Sazanéw, op. cit., p. 119.

5 IIpoTuB 06e Mepe Gune cy mogHETE TYK0e 360T KpuIema cnopasyma CeTcke Tprosuncke opranmsamuje (World
Trade Organization, WTQO). Teno 3a pemapame crnopoBa y okeupy WTO yTBpauio je ga IOCTaBJbeHA
orpaHuYe-a TPrOBUHE HE KpIIe CTaHap 1 HEOIIXOIHOCTH, Te Jia CY 03BOoJbeHa U y ckiaay ca WTO criopazymuma.
Cse unopmarmje o pemasamy cropa npex WTO moBogoM orpaHndera TProBHHE KOja Ce THUY JKHBOTHA H
MPOU3BOJIA OJ KUBOTHE-A IOCTyNMHE cy Ha https://www.wto.org/english/tratop e/dispu_e/dispu_status_e.htm
(npuctyn Ha naH 25.6.2024. ronune).
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MPHU3HATHX TpaBa U MPOMUCAHHUX oOaBe3a. TuMe ce NUPEKTHO MEHajy OCHOBHU TOJMOBH Y
OJIIIITETHOM ITpaBy — MITETHUK | omTehenn. OBe pacnpaBe pa3Bujajy ce y TeopHju rpahaHcKkor
1paBa, y BE3M Ca NPAaBHUM CyOjEeKTUBUTETOM YKHUBOTHHbA. Y CaBPEMEHOM OAIITETHOM IPaBy
KUBOTHIbE HEMAjy JIEIMKTHY CIIOCOOHOCT, T€ HE MOTy OWUTH IITETHHK. McToBpeMeHo, Kako
HUCY CYyOjeKTH TpaBa, oHe He Mory Outm Hu omrehenu. Jlomahu 3akoH 0 OOIUTAITMOHHM
OJIHOCHMA TIPOTIHCYj€ Ja CTpaHe y OOIHUraliMOHOM OTHOCY MOTY OMTH caMoO (pH3HUKa U IPpaBHA
mina.® Jeqnako Baxku 1 3a 0GIUIalMOHH OHOC KOjH HACTAje IPOY3POKOBAbEM IITETE.

[TpaBo Hamehe TepeT OIrOBOPHOCTH JIUILY KOj€ j€ CBOJUM IMPUCYCTBOM Yy IPYIITBEHHM
OZIHOCUMA, CBOJHM JICJIOBAEEM MJIH TIPOITYILITAKEM, YTHIIAIO Ha TOK jtoral)aja, 4uju je pe3yarar
IITETHA MOCIEAUIA 10 Apyro aule.” OBO HaMETamhe OArOBOPHOCTH HPETHOCTABIbA IITETY KOja
ca acIieKTa Ipasa IpeACcTaB/ba HaJOKHAANBH TYOUTAK 3a Ipyrora, aju u oipeheHy nmosezaHoct
mMel)y nenoBama (MM MPOMYIITAkka) JIMIA ca HacTaHkoM mTete.® OBa moBeszaHocT H3paxkana
y3pOUYHY Be3y Kao YCIIOB OJrOBOPHOCTH. [IpaBHU MUCIM UCTUYY JIa j€ 3aXTEB 3APaBOPA3yMCKOT
npocyhuBama /1a ce OArOBOPHOCT 3aCHUBA YIIPABO HA OBOj Y3POUHO] Be3U (Kay3aJIUTETy): OHaj
KO je IITETy IpOy3pOKoBao Tpeda 3a my U j1a oxrosapa.’ UnHH ce 1a je TakaB 371paBopasyMcKH
3aXTeB HapYyIIEH Ha TEPEHY OJTOBOPHOCTH 3a IPYTOT W, IITO je 3a HAC Of 3Ha4aja, Ha TEpPEeHy
OZITOBOPHOCTH 3a LITETY KOja HacTaje yclie] HEYyTULIAaHOT JIejCTBA )KUBOTHH»-A U CTBAPH YOIIILTE.
MelyTum, norpeian 3akby4ak IpoU3uIa3y 13 norpeuse npemuce. OAroBOPHOCT y MpaBy HE
M3paxkaBa jeaHaunHy u3Mely ¢akThukor aenoBama M ImTeTHOr norahaja. OIroBopHOCT y
MpaBy Tpe je pazinka uMmel)y mreTHor jgorahaja u pasyiora Koju MCKJbY4yjy OATOBOPHOCT.
VY3po4HOCT ce y TakBOj jeAHAYMHH jaBJba Kao MPOMEHJbHBA KOja Jelyje Ha oba YMHHOIA.
Kapanukuh Mupuh (Mapuja Kapanukuh Mupuh) ykasyje na je ,,y3pOYHOCT y MpaBy
CBPXOBHTA; OHA CIYXKH Kao CPEJICTBO 3a alloKamujy mpaBHe oxrosopHoctn”.® V pany ce
0aBHMO MMUTAKHEM AJIOKAI[Hje OJrOBOPHOCTH 3a IITETY MPOY3POKOBAHY O CTPAHE JKUBOTUELE U

NUTakbUMa Y UeMy ce OIie/ia ITeTa Kajia je nospelena mimm ycmMpheHna »KMBOTHbA.

 Buzmery: wi. 2 3akoHa 0 06IMraMOHUM ofHOocuMa, ,,Ci1. uct COPJ“, 6p. 29/1978, 39/1985, 45/1989 — onmyxka
YCJ u 57/1989, ,,Cin. muct CPJ*, 6p. 31/1993, ,,Cn. muct CLIT™, Op. 1/2003 — YcraBHa moBesba u ,,CIl. TIIACHUK
PC*, 6p. 18/2020. Y HacTaBKy 3a 0Baj 3aKOHCKH npomuc Ouhe xopumhena u ckpahernma 300.

" M. Kapanuxkuh, HopMaTHBHO y OMMamky Y3pOYHOCTH Kao ycIoBa rpajaHcKONpaBHE OATOBOPHOCTH, IIpaeHu
arcueom, 6p. 10, 2005, ctp. 991.

8V pasnuuuTUM pexXMMUMA OArOBOPHOCTH, JOJATHH YCIOBU CE IIPETIOCTABIbajy — HPOTUBIPABHOCT JEI0BaHba
1 KPHUBHIIA JIUIIA.

9 M. Kapanuxuh, HopMaTUBHO y HoMMamy y3pO4HOCTH Kao ycjioBa rpal)aHCKONpaBHe OAroBOpHOCTH, cTp. 1008.
10 Ibidem.
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1. Hay4yHa onmpaBJIaHOCT HCTPAKMBamba

VY nomahem mpaBy TeMa OATOBOPHOCTH 3a INTETY O JKUBOTHIbA OENeXH 3HayajHe
nmpoMeHe. 3a Bpeme Bakema [pahaHckor 3akonumka u3 1844. romumHe, OBaj Cly4aj
IIPOY3pOKOBama IITeTe OMO je peryiarcaH y OKBUpUMA CyOjeKTHBHE oAaroBopHocTH. Hakon
JIpyror cBETCKOT para, y YCJIOBHMA IPOIIAlleHe HEBAXHOCTH PAHUjUX MPABHUX IIPOIIHCA,
CYIOBH Cy C€ HAlUIM Tpe] MHUTAkEM OArOBOPHOCTH 3a INTETY Ol JKMBOTHUH-A. Hacympor
MIPUMEHH TpaBWIIa PAHUjET 3aKOHMKA, y JTUTEPATypd M y 3aKOHCKUM IPEJIO3UMa Maxmba je
ycMepaBaHa Ka 00jeKTUBHO] OATOBOPHOCTU. Y TakBOj aTMoc(epH, CylIcKa Ipakca je 3ays3ela
CTaB ITOBOJIOM I10j€JJMHUX BPCTA )KUBOTHbA J]a OHE MTPEACTaBIbajy ONacHe cTBapH (T1ac, CBUbA,
jeJeH), Te 1a BaXKH PEXKHUM 00jeKTHBHE OATOBOPHOCTH 3a MPOY3POKOBaHY IITETY. Y JUTEPATypH
TaKaB PUCTYII j€ BOAHO YOIIITAaBAkY A Cy CBE JKUBOTHILE OTACHE CTBApH. !

3akoH 0 OONUTaoOHUM OIHOCHMMa He ypelyje oaroBopHOCT 3a MITETY O[] KHBOTHIbA
Kao mocedaH ciay4aj OATOBOPHOCTU. Y AYTOTOIUIIE-EeM Ipoliecy rpahancke konupukanuje u
najke Tpaje auiema n3bopa m3mel)y 00jeKTUBHE U CyOjeKTHBHE OJTOBOPHOCTH 3a IITETY O]
xuBoTUIa. Harpt ['pahanckor 3akonuka Penyonuke Cp6uje u3 2015. rogune caapxao je 1Ba,
QJITEPHATUBHO IIOCTAaBJ/bEHA pEIIeHa: IMPBO j€ MPONMUCHBAIO OOJEKTUBHY OATOBOPHOCT,
notBphyjyhu mnocrojehe crame; Apyro je MpONMUCHBAIO CYO0jeKTUBHY OJTOBOPHOCT,
HacTaBJbajyhu NpaBHM KOHTHHYMTET pelnera u3 panujer I'pahanckor 3axonuka.'? IIpegnanpr
I'pahanckor 3akonmka Penybmuke CpOuje u3 2019. rogmHe HAMyCcTHO j€ TakaB TyT H

npemnoxuo ypeheme 06jeKTHBHE OAroBOpHOCTH.™

VYnpaBo OBa HECTANIHOCT CaJp>KUHE
Ipejyiora ykasyje aa je ypeheme oIroBOpHOCTH 3a LITETY O/l dKUBOTHHA Y JoMaheM npaBy Tema
OTBOPEHA 3a Pa3MaTpame.

C o003upom Ha u30cTaHak jaomaher 3akoHCKOT ypehema, pazMorpuhemo peliema y
YIIOPEAHOM TpaBy M aHAJIU3UPATH U3 CABPEMEHOT yIvla MPEIHOCTH U HEeJoCTaTke u3bopa

u3Mel)y cyOjekTuBHE M OOj€KTHBHE OJTOBOPHOCTH 3a OBaj Cllyyaj MpPOYy3pOKOBama LITETE.

N300pom ymopeaHor mpaBa HaCTOJUMO Aa 00e30e1uMo TeMeJbHY TpaljaHCKONpaBHY pacipaBy

! Tpumepa paau, Pagumuh (Jakos Papumuh) HaBogu na cy ocusomure (3ajelHUUKa UMEHNIA, 00yxBaTajyhu
CBE JXMBOTHIbE) OIACHE CTBApM CaMUM THM IITO moctoje, paspahyjyhu KoncranrtunosuheBy (Muxauio
Koncrantunosuh) neduHunmjy na cy omacHe CBe NMOKpPETHE M HETOKPETHE CTBAPH KOj€ CBOJUM IOJIOXKAjeM,
CBOjCTBHMMA WJIM CAMHM TIOCTOjameM TpeJICTaBshajy noBehaHy omacHocT 3a okonuHy. J. Pagumuh, Unan 173, y:
C. Ileposuh, M. CrojanoBuh (pemak.), Komenmap 3axona o obaueayuonum oonocuma, IlpaBHU (akynTeT
Yuusepsuteta y Kparyjesiy, Kynrypuau nienrap, Kparyjesan, ['opmu Munanosar, 1980, ctp. 523, 524.

2 Bnapa Penry6muke Cp6uje, Komucuja 3a nspany rpahanckor 3axonnka, Hanpr 'pahanckor 3akonuka, 2015,
. 323.

13 Bnana Penyonuxe Cp6uje, Komucuja 3a mspany rpahanckor 3akonuka, IIpexnanpt 'pahaHcKOr 3aKOHHKA,
2019, un. 314.
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oBe Teme. OOyxBarmhemo pemiema cajap)kaHa y HEMaukoM, ayCTPHjCKOM, IIBajIapCKOM,
(paHIyCKOM, EHIJIECKOM M aMepHuKoM IpaBy. Tume he OuTH cripoBeseHa pa3rpaHara aHaIn3a
MpaBUJjIa CaJip>)KaHUX Y €BPOIICKOKOHTUHEHTAIHUM M aHIJIOAMEPUYKUM ITpaBuMa. Tpeba numaru
y BUIY U Ja cy o0yxBaheHM MpPaBHU CHCTEMH MMM YTUIA] HAa Pa3BOj OCTAIUX E€BPOICKUX
MPaBHUX CUCTEMA, YKJby4dyjyhu u nomahe mpaso.

Jluteparypa koja cariegaBa NpoOJeM OATOBOPHOCTH 3a INTETy KOjy HPUYMHHU
KUBOTHIA HUJE OCKymTHA. TokoM XX BeKa HEKOJIMKO JOKTOPCKUX JHUCEPTAIHja je MMalio 3a
IpeMeT aHATIU3e 0Baj CIIydaj Ipoy3poKoBama mreTe.'* BpojHy unanmy noMahux U cTpaHHX
ayTopa aHaJM3HpaJi Cy NOjeIMHE aCIeKTe OBOT Cllydaja IPOy3pOKOBamba IITeTe, pasiuKyjyhu
mrere oA AomMahux W TUBJbUX KHUBOTHHA. Jlameko oOMMHHMja JUTEeparypa jecTe OHa Koja
NUTake OATOBOPHOCTH 3a INTETY OJ JKUBOTHIbA carjieraBa Kao Cliydaj OO0jeKTHBHE
OATOBOPHOCTH WJIM y OKBHPY OATOBOPHOCTH 3a IITETY Ol CTBapu. Tako 4MHE yHOSHHIIH
OOJNHUTaIMoOHOT TpaBa, MOHOTpaduje U TOKTOPCKE AUcepTaluje Kojeé MMajy TakaB MpeaMeT
UCTpaKMBama y JoMaheM U yrmopesHoM MpaBy, Kao ¥ HayYHH YIaHIIH.

[TuTame ONroBOPHOCTH 32 IITETY MPOY3POKOBAHY Ha KUBOTHEHH CBOJM CE HA MHTAHE
MIPABHOT I10jMa IITETE: Y YeMY C€ OIIeia ITeTa YCJIe A IoBpee WM yeMphema Tyhe KUBOTHIbE
Kao o0jexTa mpaBa cBOjuHe. TpiKHUILHA Il€Ha >XUBOTHIE Y MOjJEJUHMM CHUTyalljama HHje
JIOBOJbHO MEpWJIO HacTajle IuTeTe. Pa3avuuTH BHUIOBH YNoOTpeOe >KUBOTUIE YTHUY Ha
MOCTOjabe Pa3IMYUTHX acleKkara MOBpeAe MMOBHHCKMX HMHTEpeca BiacHHUKa. JlomaTtHo, y
CaBPEMEHOM OJIHOCY YOBEK—KHMBOTHH-A HACTYIWJE Cy 3HauyajHe nmpomeHe. Kyhuu spyoumim
MIOCMaTpajy ce Kao wiaHOBM moponuiie yoBeka. C 003UpOM Ha YBPCTY MOBE3aHOCT H3Mely
YOBEKA U HEroBOrI JbyOMMIIa, LITETA y CIy4ajy MOBpe/e WK I'yOUTKA )KUBOTHH-E HE MOXKE OUTH
aJIeKBaTHO M3PaXXCHA KPO3 HEHY TPXKHIITHY BPEIHOCT.

Jluteparypa nocehena npobiaeMy OATOBOPHOCTH 3a LITETY KOjy MPETPIHU KUBOTHHA

je, yraBHOM, mocBeheHa TemH oONMKa IITeTe, cxBarajyhu KMBOTHHY Kao cTBap. Y TOM

14 TIpumepa paau u3IBajaMo JOKTOPCKE JucepTaluje oadpameHe Ha (paHIyckuM yHuBepsuTeretuma: Michel
Anty, Les dommages causés par le gibier et la responsabilité civile, onOpamena Ha Yuuepsutery y Ilapusy,
1900. romune, Maurice Sauvageot, Responsabilité civile du fait des Animaux, onbpamena Ha YHHUBEP3UTETY Y
Hwxony, 1903. romune; Maurice Lucas, De la Responsabilité civile des Dommages causés par les Animaux,
onbopamena Ha YHusep3urery y Kany, 1909. ronune. Ha mBajuapckom YHusepsurery y XKenesu 1940. rogune
onbpamena je qucepranmja Mohsen Rahnema, La responsabilité civile pour les dommages causés par les animaux,
en droit francais et en droit anglais : avec une introduction sur la théorie de la responsabilité civile objective.
IMomanm cy HaBeaeHW TmpeMa pe3yaTaTHMa MpeTpara JAOKTOPCKHX JHCepTalHja Ha  eJIeKTPOHCKHUM
NpeTpaKUBaYMMa YHHMBEP3MTETCKMX OubOiauoreka y @panmyckoj u IlBajiapckoj  https://sorbonne-
universite.primo.exlibrisgroup.com/discovery/search?vid=33BSU_INST:33BSU&Iang=fr
https://labibliothequemondialeducheval.org/bmdc/bmdc/rechercher.html ,
https://www.unige.ch/biblio/fr/infos/sites/mail/ (mpuctyn Ha man 25.6.2024. roaune). Y pomahem Kpyry Bpeau
nctahu TOKTOPCKe aucepranmje ayropa Munusoja Auapejesuhia uz 1964. romuae u Munene Iomojar u3 1997,
TroAuHE, IMpHU Y€MY NNOTOKbAa JOKTOPCKaA ,uncepTaunja npeaAMET aHaJInu3eC Be3yje 3a peuICHkha pUMCKOT IIpaBa.
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HOIJIely ped je 0 KJIACHYHUM NMHUTambHMa OIrOBOPHOCTH. MelyyTuM, HoBesle yHOCE JIBE TPOMEHE
y IpyLITBEHUM OHOcHMa. [IpBa HOBesla OIHOCH ce Ha MPU3HAkE y NIpaBy MHTEpeca YOBEKa Yy
BE3U Ca EMOTHBHOM 3aj€JHUIIOM KOjy 3aCHUBA Ca CBOJUM KyNHHM JbyOMMIIEM UJIH KHUBOTHEOM
Koja ciayxu onpehenoj cepeu. [ToBpena TakBor HHTEpeca OTBapa BpaTra pa3Marpamy HaKHAZC
npeMa a(eKIMOHO] BPEIHOCTU WIN IpU3HaKka HeMarepujajaHe LITeTe Yy BUIY NPeTpIJbeHUX
IyIIeBHUX OoyioBa 300r moBpesne WM ycMphemwa KUBOTHEE. J[pyra HoBella OBe3aHa je ca
ujejaMa npu3Hama MPaBHOT Cy0jeKTUBUTETA KUBOTHIAMA, KOja ca COOOM HOCH W MUTAE
cTaryca >KMBOTHIbA Kao OImTeheHor y ciydajy MoBpele HHXOBOT (PU3UYKOT MHTETPUTETA, U
joIl Jajbe — MCUXUYKOr MHTerputera. Y nomaheM mpaBy 3akoH O JOOPOOHMTH KUBOTHHA
IIPONKCYje AYKHOCT 3alITUTE NOOPOOUTH KHUBOTHH-A, Al INOJEAMHE Jp)KaBe YMHE KOpPaK
Hampen, Nponucyjyhm ma >KMBOTME,E HHUCY CTBapu. TakBa NIpOMEHA HYXHO 3axTeBa
WCIIUTHBAKC TI0JI0%KAja KUBOTHHA Y OUITAPTHTHOM CUCTEMY ITPaBHUX cTaTyca (IIpaBHU CyOjeKT
WJIM TIPaBHU 00j€KT).

Ha mehynaponnoM HuBOY y 00acTé OATOBOPHOCTH 3a IITETY Y KOjOj YYECTBYjY
KUBOTHIGE HE IMOCTOjH KOHCEH3YC CBUX OOJIMKA INTETE, OCHOBA OJTOBOPHOCTH 3a IOjEIHHE
o0nmke mTeTe ¥ BpcTa HakHae mreTe. [locMarpaHo ¢ acniekTa Baxxehmx 3aKOHCKHX MPOTMHCA,
HE TMOCTOjU JEeIMHCTBEHH CTaB 3aKOHOZABAllAd, HUTHU 3aj€lHUYKU OKBUP IOCTaBJbEH Y BHIY
KOHBEHIIMja. Y MPUJIOT HaBEeJICHOM HCTHYEMO NpUMepe pe3yiaTara paja akaJeMCKHUX Ipyna Ha
€BPOTICKOM TIPaBHOM MpocTopy. [IpuHIMIE eBpOICKOr OMIITETHOT IpaBa HE YMHE IMpaBHIIA
3ajeJHUYKa €BPOIICKUM IPAaBHUM CUCTEMHMA je€p TaKaB HajMambH 3aj€IHUYKU cajprKaall Huje
morao 6utu ycranoBbeH.'® V PETL Huje moce6HO MCTakHYTa OATOBOPHOCT 3a IITETY
IIPOY3POKOBaHY O]l CTpaHe KHUBOTHHE. C Ipyre cTpaHe, mpema ctaBy uwiaHoBa CTyaujcke rpyme
3a EBporncku rpahaHcku 3akoHUK W VIcTpakuBauke rpyre €BPOICKOT MPHBATHOT TIpaBa, y
Hanpry 3ajenHudkor pedepeHTHOr OKBHpa 3a €BPOICKO NMPHUBATHO MPABO OATOBOPHOCT 32
HITETY KOjy MPOYy3pOKYje )KUBOTUa 00yXxBaheHa je y OKBUPY OATOBOPHOCTH 0e3 KpUBHIIE (SHT.
accountability without intention or negligence).*®

VYBakaBameM Ja ce KUBOTUIE Y IITETHOM Jjoralajy MOT'y jaBUTH Ha OMIIO K0OjOj Of1 JBE
CTpaHe — HAHOMICHE MITETE WM TPIUBEHE ITETE — pa3Marpame 00a ciydaja Mpoy3poKOBamka
mrere omoryhaBa MOTIYHO cariefaBame I10JI0)Kaja JKUBOTHUHA Yy OJALITETHOM IIPaBy.

OnpaBz[aH,e AKTYCJIHOCTH OBC TCMC IMPOUCTHYC U3 MPOMCHJBUBC JUHAMHUKE OOHOCA I/IBMeljy

15 European Group for Tort Law, The Principles of European Tort Law. ¥V namem texcty, PETL. JlocTynHo Ha:
http://www.egtl.org/materials.html (mpuctyn Ha man 21.7.2022. roguue).

16 Study Group on a European Civil Code, Research Group on EC Private Law, Principles, Definition and Model
Rules of European Private Law, Draft Common Frame of Reference, Munich, 2009, p. 402. ¥V nasmeM Tekcry,
DCFR.



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

4OBEKa M JKUBOTHIbA, y3 KOHCTAHTY HHUX0BEe MelycoOHe ymyhenoctu. Pesynrar mpomena ose
JMHAMHMKE TIPaBo MPaTH U PeTyNuIIe.

Onnyuyjyhe 4nmbeHHIIE KOj€ ONpeesbyjy 3Ha4da] OBOT MCTPAKMBAMKbA jeCy: 3aKOHCKA
Heypeh)eHOCT OIrOBOPHOCTH 3a INTETY O XKUBOTHIbA Yy JoMaheM IpaBy, HAPOUUTO y CBETIY
npunpema rpahancke KoguQuKayje; pa3IuuUTOCT IPAaBHUX PEIIeHha Y YIOPEIHOM IpaBy, Ha
JIMHUJU pa3TpaHudeha CyO0jeKTUBHE U 00j€KTHBHE OATOBOPHOCTH; PA3IMUYUTOCT IPHUCTYIA Y
npemio3nMa Mel)yHapoqHUX TpaBHHUX JTOKyMEHAaTa YHjH je IHJb XapMOHH3aIfja MPUBATHOT
IpaBa y €BPOIICKUM IPaBHUM CHCTEMHMA; 3aITUTa HEMaTepHjaIIHOT MHTEpeca 100poouTH
KMBOTHIbA M HEperyircaHa rpahaHckonpaBHa 3alITHTa OBOT MHTEpeCa; HETaTHBHO IPABHO
onpeheme monoxaja >KUBOTHbA Y YIIOPETHOM IIPaBY, U3PUUUTUM IIPOIHCUBAE J1a )KUBOTHHE
HUCY CTBapu. BHCOKM CTeneH MpHCycTBa JKMBOTHIA Y JIPYIITBEHHUM OgHOcHMMa (yrmorpeda
KHUBOTHIbA Y TIPEXPaMOCHO], TIOJFOIIPUBPEIHO], TEKCTHIIHO], (PUIMCKO] HHIYCTPUJU U APYTHUM
CEeKTOpUMa TPUBpEIE, CEPBUCHE KHUBOTUIE, KyhHH JIbyOuMIIM), KOju J100Hjajy CBOj
OJIIITETHOTIPABHU caJipkaj u3Mel)y cyOjexkara mpaBa, jacHo ynyhyje Ha 3Ha4a] OBOT
ucTpakuBama. [lmanupana HaydHa oOpaa Ouhe yTOIMKO KOPUCHH]a YKOJIMKO CYOITMMHPAHEM
pesynrara OOWjeHMX HOPMAaTHBHONPABHO, HWCTOPH]CKOTIPABHOM ¥ YIOPETHOIIPABHOM
aHaJIM30M M3BEJEMO 3aKJbydak Jia JIM 1MocTojeha uiu npeanokeHa peulewma y fomahem npasy
00e30el)yjy MOTIyHY 3alITHTy CBMX HHTEpeca, pPEeJEeBaHTHUX IO NPHUPOAM CTBAPU M IO

00JEKTHUBHUM MEpHUIINMA.

2. IlpeaMeT M HM/beBH HAYYHOT HCTPAKHBAHA

[Ipeamer HaydyHOT MCTpa)KUBama jecy JBa Clydaja OJrOBOPHOCTH 3a MPOY3POKOBAHY
IITETY: ONTOBOPHOCT 32 MITETY MPOY3POKOBAHY O]l CTPAHE )KUBOTHUE-E W OATOBOPHOCT 32 HITETY
MIPOY3pPOKOBaHY Ha KHUBOTHHH, y JoMaheM MpaBy M Y ayCTPHjCKOM, HEMAYKOM, II1BajIIapCKOM,
(GpaHIlyCKOM, EHIVIECKOM M aMepHuKoM IMpaBy. Y TPBOM CiIy4dajy, NpeaMeT obpazae je
HETIOCPETHO YCMEpeH Ka OCHOBY M YCJIIOBUMA OJTOBOPHOCTH. YCIEI Pa3IMIUTOCTH TPAaBHUX
periema, npeaMeT odpane oOyxBara Cy0jeKTHMBHY W OOJEKTHBHY OATOBOPHOCT. Y IpYyrom
cllyuajy, IpeaAMeT 00pajie je moceOHO yCMepeH Ka MpaBHOM MojMy mtete. OBO U3 pasiora jep
OZITOBOPHOCT 3a IITETY MPOY3pOKOBaHY Ha JKUBOTUEM HM Y JeTHOM IPAaBHOM CHUCTEMY HHje
M3JIBOjEH Kao mocebaH cirydaj onroBopHocTH. [Ipumemyjy ce omira mpaBuia Cy0jeKTUBHE UITH
00jeKTHBHE OATOBOPHOCTH, Y 3aBUCHOCTH O]l KAPAKTEPUCTHKA Y3POUHE BE3€ U OCTAINX yCIOBa

OATOBOPHOCTU. Mel)yTuM, OATOBOPHOCT 3a MITETY MPOY3pPOKOBaHY Ha JKUBOTHEHHM M3][Baja ce
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Kao mocebaH mpeaMer oOpaze 300r crnenuPUYIHOCTH IITETe, Koja je oapeheHa HauMHMMA
ynorpede KUBOTHEE O] CTPaHe BIACHUKA U MOCEOHO] BE3aHOCTH BJIACHUKA 32 IbY.

3ajeHMYKY YUHHJIAIl OBA J[BA CIIy4aja OATOBOPHOCTH 3a MPOY3POKOBaHY INTETY jecTe
YUIbEHUIIA Jla y IITETHOM Jorahajy ydecTByje KMBOTHIbA; PAa3IUUUTH Cy OOMuIM ydemiha,
10JI0Ka] BJIACHUKA, OCHOB U YCIIOBHU OJrOBOPHOCTH, BpCTE€ W BUAOBH IuTeTe. MehyTum, Tek
3aje/IHO cariefiaHa, OBa JBa Cydaja OATOBOPHOCTH 3a IMITETY 00jalllbaBajy MojI0XkKaj )KUBOTHHA
y oqmITeTHOM MpaBy. CTPyKTYypy pajia 4nHe TPH Jiena, TOpe]] yBOAA U 3aKJbyUKa.

Y mpBom ngeny Ouwhe par ommrTH TpUKa3 TOJIOXKAja KUBOTHUE,A Y TIPaBY, KpPO3
HCTOPU]JCKOIIPABHY U yropenHonpaBHy aHanu3y. [loceOHa naxmwa 6uhe nocsehena nutamuma
3amTuTe 100pOOUTH JKUBOTHHA U NMPU3HAKaA [IPaBa )KUBOTUHA, UMajyhu y BUAy J1a OBa JiBa
MOKpeTa, CBaka Ha CBOj Ha4YWH, YTHUY Ha IIPOMEHY IMOJI0XKaja KUBOTHIbA y MPaBY: 0OJ 00jeKara
MpaBa, CTBApU HAJ KOjUMa BPIICHE CBOJUHCKUX OBIANMINCHA HE MOKa3yje Cenu(GuIHOCTH Y
OZIHOCY Ha Jpyre cTBapu, A0 o0jekara Mpasa ca MOCEOHMM CTEHNEHOM 3allTUTe, U Jajbe, Ka
aMOMIIMO3HOM IpH3HaBY CYOJeKTHBHUX OBIamhema KUBOTHH-AMa. YBakaBajyhu OmaydHy
KapaKTEePHCTUKY OIMPEICIHEHOT MPEeIMETa HCTPAKUBAKA — OATOBOPHOCT 32 HAKHAMY IITETE y
KOJO] YYECTBY]y >KMBOTHH-E, OMJIO /1a je OHa (PaKTHMUKM Y3pOYHHUK IITETe OWUJIO /Ja je OHa
noBpeheHa unm ycmpheHa — HyXHO je OJMke ce YMO3HaTH ca MCTOPHjCKUM M CaBPEMEHUM
TPEHI0BMMA IIPABHOT IOIJIE/Ia HA KUBOTUIbE, Y JoMaheM U yrnopeaHoM mpaBy. AHalu3a Koja
he OuTh mpencTaB/beHa Y IPBOM JIENTy pajia Tpaad CBOjeBPCTAaH WHTEPAMCIUIUIMHAPHU MOCT
n3Melyy mpaBa KMBOTHE-a W OOJMUTAIIMOHOT TpaBa. Y Tpu miaBe Ouhe oOpahen monoxaj
KHUBOTHHA Kao oOjekata MM cy0jexara y mpaBy (miaBa 1), IpaBHOMCTOPH]CKH Iperiien
MIPaBHOT TPETMaHa )KUBOTUIHE (TVIaBa 2) ¥ MPaBHU TPETMaH KHUBOTHHA Y CABPEMEHUM IPAaBHUM
cuctemumMa (Tiiasa 3).

VY napyrom neny mpeaMeTr oOpaje jecTe OArOBOPHOCT 3a IITETY KOjy IMPOY3pOKYyje
KHUBOTHHA. [[axmba je ycMepeHa Ka HACHTU(UKAIM]H [ITeTe KOja je HaJIOKHAIMBA U IO/ KOjJUM
yciaoBuMa. [Ipumepa paau, YKOIMKO >KUBOTHH-A@ MPOY3POKYje LITETY CBOM BIACHHKY, MAKO
[ITeTa MOCTOjH, HE MTOCTOjH MPAaBHU YT PEBajbHBakba OTOBOPHOCTH 33 FbeHY HAKHAY; TaJbe,
VKOJIMKO JKMBOTHHA KOja HEMa BIIACHHWKA TPOY3POKyje INTETY JIMILY, MPaBHU CHCTEMH Ha
pa3nuyMTe HAaYMHE peryauiry MoryhHOCT HakHaje mrerte, oApelyjyhu uiu He OArOBOPHO JIUIIE
3a Hactany mrety. [IpBa rasa npyxuhe nperies KCTOPH)CKOT pa3Boja MpaBHE OJATOBOPHOCTH
3a MITETY KOJy MPOYy3pOKYje KUBOTHA, TOK he npyra miaBa Outu mocsehena onmTuM Temama
rpahaHckonpaBHe OATOBOPHOCTH. Y Tpehoj, 4eTBpTO] U 1eToj IaBu Ouhe aHaiM3upaHa mpaBHa
pemema y tomaheM mpaBy U ©3a0paHUM CTPAHUM MPABHUM CUCTEMHMa, ITpeMa npuxBaheHoM

PEKUMY OATOBOPHOCTH (00jEKTMBHA OITOBOPHOCT, CyOjeKTHMBHA OITOBOPHOCT W IPaBHH
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CHUCTEMHU KOjU KOMOWHYjy 00a peXnMa 3a TOjeIMHE CiIy4ajeBe MPOY3pOKOBama IITETE OJI
KHUBOTHIba). Y 1mIecToj miaBu Ouhe mpeacTaB/beHW HAAHAMOHATHHU — YHOPEIHUIH,
camienaBameM mpemnora pemema caapxkannx y PETL u DCFR. V cenmoj maBu hemo
pa3pajuTy TMOjeMHE CIy4yajeBe OIrOBOPHOCTH y AomaheM mpaBy, ykazyjyhu Ha CIOXKEHOCT
onpehuBama OATOBOPHOT JIMIIA U OCHOBA OATOBOPHOCTH y aHAIM3MPAaHUM npuMmeprma. Ha
Kpajy, Y OCMOj TJIaBM TipeacTaBuhemMo mpaBa omTeheHor (mpaBo Ha HAKHATY IITETE, IIPABO
3aJpKaBama )KUBOTUILE, TIPABO 3aJI0Te, IPABO NPoJaje, MpaBo youjama).

VY Tpehem neny mpenmer oOpajae jecTe OATOBOPHOCT 3a INTETY MPOY3POKOBaHY Ha
KUBOTUIbH. Y CIIy4ajy MOBpEJE WM I'yOUTKa XHBOTHHbE, IIOCMaTpaHe Kao oOjekar mpasa,
4yoBeK Tpnu oxpeheHy Marepujanny mreTy. EMOTHBHA Be3a koja ce pa3Buja u3mel)y uoBeka u
weropor kyhHor JpyOmmma ymyhyje Ka pa3Marpamky TIOCTOjalba H  ONPABIAHOCTH
HEMaTepHujalHe IITeTe y CIIy4yajy TOBpee WM I'yOUTKa KUBOTHIbE. VcTpakuBame U3 mpBOT
Jiena quceprainyje, Aa Jid je )KUBOTHHba caMo 00jeKar MpaBa WU U Sui generis CyOjeKT IpaBa,
y OBOM Jiely J100Mja CBOjy OONMralMoHONpaBHY AuUMeH3HU]y. lIpu3HaBameM >KHBOTHH-amMa
cTaryca sui generis CyOjeKTa IpaBa, OTBOPEHO je MUTAmkE Ja JIM Y CIydajeBUMa TMOBpEIC U
KUBOTHIbA TPIH ofipel)eHy MarepujaiHy U HemaTepujanHy mrety. HaBeneHn actiekTn oBe TeMe
6uhe pazpalhenu y ner masa. Y npBoj IaBu O6uhe Jar mpukas MCTOPUJCKOT pa3Boja MpaBHE
3alITUTE )KUBOTUHHA KA0 JIeJla MMOBUHE JbY/IH, a y Jpyroj I1aBu 0aBuheMo ce OIIITHM TeMama
rpalhaHcKkonpaBHE OATOBOPHOCTH 3a LITETY NPOY3pOKOBaHY Ha KUBOTUIU. Tpeha rmaBa Ouhe
nocseheHa 00paay MHUTamka MITETE KOjy JIMIIE MPETPIU MOBPEIOM MM yecMphemeM HheroBe
KHUBOTHIbE, IOCMAaTpaHe Kao o0jekar mpaBa. Y UeTBPTOj INMaBM carienaheMo IpaBHE
MOryhHOCTH M OOJMralMOHOIIPAaBHE MOCIEOUIE IMMOCMAaTpama >KUBOTHIbA Kao HOcHiala
cy0jekTHBHUX OBnamhema. Y MeToj IaBu npeacTaBuhemMo mpaBuiia OATOBOPHOCTH 3a IITETY
Ha JKUBOTUIHH MTPOY3POKOBAHY MTOHANIAKHEM JIPYTE KUBOTHHE.

V 3aksbyuky he OUTH IpeaCcTaBIbEHA OIIEHA MPOBEPEHOCTH MOCTABBEHUX XHUIIOTE3a U
Ca)KeTH 3aKJbYUIIH CIPOBEJCHOT HAyYHOT HCTPaKUBAba.

OCHOBHH 1TUJb TIPE/ICTABJLEHOT UCTPAKHUBAHA jeCcTe 00paaa, CHCTEMaTH3allHja U oIleHa
aJICKBaTHOCTH TIPaBHHUX peElIeHha OATOBOPHOCTH 3a IMITETY KOjy MPOY3pPOKYje KUBOTHHA, H
OZITOBOPHOCTH 3a HITETY KOja je MpOy3poKOoBaHa Ha KUBOTHHH. Carnenahemo Haj3HauajHU]je
Teopuje y noMahoj M yrmopeaHoj MpaBHOj JMTEpaTypH, paBHA MpaBHUia BakehMx 3akoHa U
cyacky mpakcy. JlonarHo, ncnparnheMo U eBONyTUBHH IIYT JOKTPUHE, 3aKOHCKUX peIleHha
CYJICKE TpaKce y 001acTH OATOBOPHOCTH 3a IITETY Y KOJOj YUECTBY]Y )KMBOTHIE, Y ToMaheM u
yIopeaHoM TpaBy. TakaB Iperien M Cy4eJbeHOCT MpaBHUX Mpomuca obe3behyje youaBame

no0pux cTpaHa mocrojehux pemema y nomaheM mHpaBy M HBUXOBHX HEAOCTaraka, Kao U
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OTKpUBamE APYraudjux IMPUCTYNa OBOj IMpPaBHO] MPOOIEMaTHIM Yy CaBPEMEHUM IPaBHUM
cuctemuMma. Ha xpajy Tor myra, 6uhe jacHuje Aa ju cy gomaheM 3aKOHOIABCTBY MOTpPEOHE
M3MEHE U J1a JIU CTPaHU ,,KaJleMu MOT'y yCIieTH Ha JjomaheM nmpaBHOM JipBeTy. Jpyrum peunma,
Ouhe jacHHje carnenane MOCIEAUIEe MPEAIOKEHUX pellemka y TekyheM moctynky rpahaHcke

KonuduKalyje Cprckor mpasa.

3. XumoTe3e HAYYHOI HCTPAKUBAHA

OcCHOBHE XUMOTE3€ 01 KOJUX MOJa3UMO y OBOM UCTPAKUBAY CY:

Xunomesza Op. 1: CaBpeMeHU NPUHLUIM 3aIUTUTE JOOPOOMTH U IpaBa >KUBOTUHA
Tpaske MPU3HAKE y OOIUTallMOHOM TIPABY.

Xunomesa Op. 2: Y oOmuramoHoM IpaBy Tpeba MpaBUTH pasiuKy u3mel)y omacHux
KHUBOTHHA U )KUBOTHHbA KOj€ HUCY OIacHE.

Xunomesa 6p. 3: 3a ITETYy O/ )KUBOTHH-E KOja HUj€ ONIACHA HAJIPUKIIAIHU]H j€ PEKUM
Cy0jeKTHBHE OAATOBOPHOCTH UMAOIA KHUBOTHIHE.

Xunome3za 6p. 4: O0jeKTHBHA OATOBOPHOCT MMAoIIa OMACHE KUBOTUHHE 3a ILTETY KOJY
OHa TNPOY3pOKYyje APYroM JIUIy Ha HajaJeKBaTHUjU HAYMH YCIIOCTaBJba PAaBHOTEXKY H3Mehy
MHTepeca olTeheHor 1 OrTOBOPHOT JIMLIA.

Xunomeza Op. 5: biucka emMoTHBHAa Be3a 4oBeKka M KyhHor JpyOumMmIiia ompaBaaBa
OCTBApUBAaKkE€ HAKHA/E HeMarepujajiHe IITeTe y ciay4yajy HoBpeae uiau ryoutka kyhHor
JbyOuMmIa.

Xunomesa 6p. 6: IlpuzHaBame IpaBa Ha HaKHAJy HeMaTepHjaliHe mTeTe 300T MoBpee

WJTU TYOWTKA )KUBOTHHHE Tpeda J1a 3aBUCH OJ1 OMOJIOIIKUX KPUTEPUjyMa.

4. MeToau HAYYHOT HCTPAKMBAKA

[Hmp ca3nama mpaBa, KOJjU je€ Tpel HaMa, MOXXEMO OCTBAPUTH JE€AUHO MPUMEHOM
AICKBATHUX METOdA.

JIorMaTHYKH METOJ HEONXO/aH je MPBH KOpaK y casHamy Tpasa,’’ paau yrBphuBama
3Ha4YeHa MIPABHUX HOPMHU Koje ypehyjy kibyuHa muTama qomMaher u CTpaHor mpasa. 3aKJbydIu
TyMadema Onhe MOTKpEeIUbeH! paclpaBoOM IMOCIEHHKA TpaBHe Muciu. [{nib TakBe aHamm3e

jecTe oIeHa aJCeKBAaTHOCTH IIOCTOjehMX M TPEIIOKEHUX pemema y aomaheMm mpay.

17'p. Jlykuh, Memoodonozuja npasa, 3aBoj 3a yubeHUKe U HacTaBHA cpencTsa, beorpan, 1977, crp. 142.
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OcTtBapuBame 1nsba oMoryhuhe 10myHCKH COIMOIOIIKYA METOT, KPO3 cariejaBarmhe IPyIITBEHE
CYLITHHE MpaBa Kao ApyITBeHe mojase. 8

Wmajyhu y Buny b rpal)aHcKonpaBHE 3aIUTUTE, KOja C€ HACTOJH OCTBAPUTH KPO3
HOpME OAIITETHOT MpaBa, ynorpeOoM HOPMaTHBHOIIPABHOT METO/1a HacTojaheMo Ja yTBPIUMO
Jla JIK je U Ha KOJU HA4YWH TakaB IuJb ocTBapeH. C jeqHe cTpaHe, mpeaMeT yrBphuBama Ouhe
MpaBHA CHara v Xvjepapxuja MpaBHUX HOPMH YHj€ 3HAYCHE YTBPhyjeMo, Kao U yTUIIa] BpeMeHa
Ha Ba)XKEH-€ MPABHUX HOPMH, IITO YMHH 337aTaK (popMasHOHOPMATUBHOT mpaBHOT Metona. C
Apyre crpaHe, mpenMer yrBphuBama Ouhe mpaBHM 1ojMOBH U Be3e Mely mHMa Koje
yCIOBJhABajy e(UKacHOCT TmTpaBa Yy JAPYIITBEHO] (YHKUMjU, INTO YHHH 3aJaTak
MaTepujaTHOHOPMaTHBHOT npaBHor MeTtona.'® UcrpaskuheMo 1a mu mpaBHe HOPMe Koje JOTHUY
NpeIMET HCTPaKUBamka, a Koje ce MOry Hahm y pa3jiuyuTHM TpaBHUM H3BOpUMA,
MPECTaBIbajy CKIAJHY U HETIPOTUBYPEUHY LICIIHHY.

VYnopeanomnpaBHu Meroj umahe BaxkHy ynory jep he omoryhutu carnenaBame
cHenu(pUIHOCTH CTPAHUX IpaBa, youaBame NOOpHX MpUMEpa U HUXOBO ynopehuBame ca
nomahuMm pememuMma. Takohe, y ymopeaHonpaBHOM orjienainy Owhe camienaH v MpaBHU
MOJIOXKA] KUBOTHIHA M YTHIIQ] IPOMEHA Y OBOj 00JIaCTH Ha OOJUTAIMOHO TpaBo. [Ipuinkom
pasmarpama peliema M3 yINOpeAHOr  MpaBa, ymnorpeba  NpaBHOAOIMATCKOT U
HOpPMaTHUBHOIPABHOT MeToja Ouhe of1 moajeTHaKoT 3Ha4Yaja Kao ¥ y aHanIu3u JqoMaher mpasa.
Pememwa u3 crpanux mpaBa Ouhe carenaHa M y KOHTEKCTY (DYHKIIMOHAJIIHOT METOJA,
OTKpHBajyhu BUXOBY KOMIAaTHOMIHOCT ca AomahuM HopMama. [Iparehu renesy pasBoja oBUX
00JIMKa OATOBOPHOCTH 32 MPOY3POKOBaHY ILITETY, HCTOPH]CKOTIPABHUM METOJIOM OcTBapuhemo
IIUPOKU YBUJ Y MIPETXOAHO Beh OTKpUBEHE HEAOCTATKE MPABHUX MPaBHIIa U HAYUHE HUXOBE
Monudukanuje, Kako OW oaroeapaiu mnoTpedbama caBpeMeHOr apymTBa. lcroBpemeHo,
YIIOTPeOOM HCTOPH]CKOTIPABHOT M YIIOPEAHONPABHOT METOa HCKpUcTamucaheMo 3Hadaj OBUX
o0JIuKa OATOBOPHOCTH 3a MPOY3POKOBAHY INTETY, BUAJBUBY KpO3 CBEBPEMEHCKY U
CBENPOCTOPHY IMPUCYTHOCT NOTpeOe 3a BbUXOBUM PETYIHCABEM.

He 3a6opassbajyhu 1a cy mpaBuia 0JroBOPHOCTH 3a IITETY IPOY3POKOBAHY Off CTPAHE
KUBOTHIGE W INTETY MPOY3POKOBAHY JKUBOTHEGM JIEO MIMPHX IEIHHA OIITETHOT TpaBa —
OOJIMTallMOHOT TpaBa M TpahaHCKOr IMpaBa — a HAMOCIETKY [0 jeJMHCTBEHOI MOpeTKa
Penry6muke Cp6buje,?’ ynorpe6a cucremarckor MeTona je noruuna. CriennduIHOCT TeMe, Koja

3axXTeBa cariie/laBamke yTUIaja MPaBHOT MOJIOXKaja )KMBOTHHA HA HOPME OOJTUTAIlMOHOT TIPaBa,

18 p, JIykuh, op. cit. ctp. 130.
9 Ibidem, ctp. 146-149.
20 Bugeru: un. 194 Vcrapa Peny6nuke Cp6uje, ,,Ci1. rnacaux PC”, 6p. 98/06.
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noehaBa 3Hayaj ynmorpede CHUCTEMAaTCKOT METOoJa, Kao W MYJITHIUCIMIUTMHAPHOT METOa,
ycien norpede moBe3nuBama OOIUTaliMOHOT [TPaBa U MpaBa KUBOTHHA.

Merton ananuze caapxaja omoryhuhe yro3HnaBame pelieBaHTHE CYICKe Ipakce, qomahe
U CTpaHe, T€ ’bUXOBO TyMaueme U pasymeBame. Ha Tom myty 6uhe oTkpuBeHU poOieMu Koju
HACTajy MPHIMKOM TPaXKeHa CYIACKe rpaljaHCKONpaBHE 3alITHTE, MOBOIOM INTETA y KOjUMa
YUYECTBY]y XHBOTHIC. MneHTH(UKOBame mpobdieMa Bomuhe Ka Mpeio3uma 3a HHXOBO
peliaBame, Kao YITUMAaTHBHOM LIMJbY CBakKe IpaBHE aHaiu3e. Jep mpaBHa HOpMa HUje cedu

CBpXa, HO CIIY>KH peryiucamy JIPyIITBEHHX OIHOCA.
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AEO IIPBHU

ITPABHH ITOJIOKAJ )KUBOTHUIbA
— OIIIITHU HOTJVIEJ —

CanpxvuHa TIpaBHE HOpME, TIOCMaTpaHa ca acnekra oOyxBaheHor cyOjekra, oapelyje
IEroB MpPaBHU IOJIOXKA], OJHOCHO ymyhyje Ha ,,CBOJCTBO KOje je CyOjeKTy NPHUIIHCAHO
HopMom™.2! TTojam cyGjexTa y OBOM CMHCITY HHje oMel)eH rpaHuIamMa NpaBHOT Cy6jeKTHBUTETA,
HO Ce OJHOCH Ha EHTHMTET Ha Kora je HpaBHa HopMa (yHKuHOHANTHO ynyhena.?? TIpapuu
1ONIOXkKaj ONpesiesbyje CTaTyc Wil TPeTMaH Koju oxpeljeHu enTurteT yxkupa y mpasy.”> C
003MpOM Ha CaJp>KWHY IMPABHOT TOJIOXKAja, CHTUTET Y MPaBy MOXKE MMAaTh CTaTyC CyOjeKTa
npaBa UM o0jexra mpasa. O6a mojma Cy 1Mo CBOjOj NMPUPOIM IPAaBHU [10JMOBH, TBOPEBHHE
npaBa, kKoje u oapelhyje muxoBy canpxuny. Kemsen (Hans Kelsen) cy0jekra npaBa wnu nuue
onpelyje kao ,,JeMUHCTBO jeIHOT MHOIITBA 00aBe3a W IMpaBa, a TO 3HAYM jJEAMHCTBO jSITHOT
MHOIITBA HOPMH KOj€ CTAaTyTHPajy Ta Tpasa u obasese”.?* U3 peyenor Kensen uszBomu aa cy y
IIpaBy YOBEK U CYOjEeKT JIBa pa3anuuTa rojMa. Y mpaBy, )KUBOTHH-aMa je J1aT 1oJioXkaj objekara
IpaBa, OIHOCHO CTBapH MOBOJIOM KOJUX HAcTajy CyOjeKTHMBHA mpaBa juua. [IpaBHa 3amruTa
KOja ce Tpy»Xa KHBOTHbaMa y CaBPEMEHOM IIPaBy OTBOPHUJIA j€ TUTAE FbUXOBOT OTPAHUYCHOT
npaBHOr cyo0jexTuBuTeTa. Kpo3 oBy mpusmy carsienaBaMo MpaBHU I0JI0%KA) KUBOTHHA, KOj€
uMajy cratryc o0jekara mpasa, y3 IpuMece HCTOPH]CKUX U CaBPEMEHHX MOKPETa YCMEPEHHUX Ka
oborahuBamy cdepe 3alTUTE KUBOTHHA U ypehUBamky BUXOBOTI IIPABHOT CTaTyca.

Pa3Boj ogHOCa yoBeKa M KUBOTHIbA OJIBUja CE€ Y TPH IpaBlia: yrnoTpeda *KUBOTHIA,

3alITUTa Of KUBOTHE-A W 3allITUTA KUBOTHHA. [IpaBHA MMMEH3HWja OIcera OBOT pa3Boja

2L R, Guastini, Sintaksa prava, s talijanskog preveo L. Burazin, Naklada Breza, Zagreb, 2019, str. 85. CojcTsa
KOja ce cyOjeKTnMa MMpHu3Hajy HOPMOM YHHE BUXOB OCHOBHH (2yTOMapHH) WIIH CIIOKEHH (MOJIEKYJIApHHU) MTPaBHU
noJyioxkaj. OCHOBHM MPaBHU TOJI0XkKAj MOXKE MMaTh oJpeheme kao 3axTeB, obaBe3a, ci000ja, He-3aXTEB, BIACT,
TIOJJIOXKHOCT, OE€3BJIACT W OTHOPHOCT, JIOK CIIOKEHW IpaBHU MOJIOKA] HACTaje Kao KOMOWHaIWja OCHOBHHX.
Ibidem, str. 85-89.

22y TOM cMHCIy FOBOPHMO O IPABHOM IIOJIOXKAjy ApKaBa HewIaHWIA EBpOICKe yHHje, IPABHOM IIOJIOXKA]y
BEPCKHX 3aj€THHIIA, PABHOM IOJI0Xka]y poOOBa Y pOOOBIACHUYKUM APYIITBHMA, IPABHOM IOJI0XKA]y MAJIOJICTHE
Jelle 'y maTpujaxary, IpaBHOM IOJ0XKajy 3alocieHHX y mpeny3ehy, mpaBHOM IOJIOKajy Meuja, IMPaBHOM
MoJIOXKajy JNTOT 0co0a, MPaBHOM IOJIOXKA]y BEIITAYKE HHTEIWTCHIUjE W CIUYHO. Y CBAaKOM O] HaBEICHUX
ciydajeBa ped je 0 eHTUTETUMA, KaTeroprjaMa KojuMma ce npuaaje oapehenu 3uadaj y npany.

23 OTyna Kao CMHOHMME KOPUCTHMO M0jMOBE NPaBHHU I0JIOXKaj, IIPABHU CTAaTyC W IIpaBHU TpeTMaH. HapeneHu
T0jMOBH 00jalTkhaBajy TO3HIIN]y IIOCMaTpaHUX EHTUTETa Y MpaBHOM caobpahajy, kao 1 mupuHy oBlamhema Koja
onpehenn enTuTEeTH YKMBajy. VI3 HaBeAeHOT pasiiora, MpaBHU MOJIOKAj IPEICTaBIba PE3YIITAT IIPABHE TOIUTHKE,
BOl)eHE APYIITBEHUM CXBaTambHMa O TOME KaKaB je MpaBHU caoOpahaj 103BOJbEH U MTOBOJIOM KOjUX BPEIHOCTH.
2 X. Kemsen, Yucma meopuja npaea, npeson J1. bacta, [Ipasuu daxynrer Yuusepsutera y beorpany, 2007, cTp.
41-42.
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onpehyje mpaBHM TONIOXKA] KUBOTUIbA. [locMarpajyhu )KUBOTHEY Kao pecypc, YOBEK jOj je
HAIlla0 BHILE3HAYHY YMOTpeOy: y MCXpaHH, OleBamy, NpUBpehrBamy, €eKOHOMCKO] pa3MeHH,
TPAHCIIOPTY, YMETHOCTH, CIIOPTY, METUIIMHU, HAYYHUM HUCTPAKUBAKBLUMA U JPYTUM BHIOBUMA
YOBEKOBOT aHT'a)KOBama. 3Ha4aj OBOT pecypca ONpEAEIIHo je U ’berOBO PABHO YCTPOjCTBO KAo
objekTa mpaBa, 00e30ehyjyhu Ha Taj HaYMH TpaHUIIC W 3aIITUTY YIMOTPeOE KXUBOTHHA Y
MelhysbynckuMm omHocuma. Mako moa mpaBHOM Biiamihy, )KHUBOTHELE Kao KKMBa Ouha koja umajy
CIIOCOOHOCT Jla CaMOJIEjCTBYjy, MOTY Ja Yrpo3e IoJbe 3alITHNCHHX HWHTEpeca YOBEKa.
OpnroBapajyhu Ha Ty peajdHOCT, IPaBO HACTOjU Ja ypedW CHUTYyalHje Kaga je OMpaBIaHO
YCMPTUTH KUBOTHEGE O]l KOJUX IMPETH OMACHOCT (3apakeHEe XUBOTHELE, [0jaBa ByKa WIIH
JMCHIIE Y CEOCKUM CpEIMHAMa, 3allpalllMBabe TPAJCKUX MOBPIIMHA). 3aIITUTA O )KUBOTHUHA
oOyxBara u ypeheme oroBOpHOCTH JbYIU KOJH TOCEY]Y KHUBOTHILE, 32 €BEHTYaTHE TIOBPEIC
3amTUNeHUX WHTEpeca JAPYruX, YCJeq MPUCYCTBA WU MOHAIIAka KXKUBOTHERE. Hamocierky,
MoCTaBJbajyhu TpaHMIle JhYICKO] CaMOBOJBHM, PETyIHMCaHA je ¥ 3allTHUTa JKUBOTHHA O]
YOBEKOBOT JieioBamba. CBECT 0 M3yMHpamby KUBOTUELCKUX BPCTA YCIE YOBEKOT JECIIOTCKOT
CCH3MOWINTETa W CBECT O HEOIpPaBJaHUM WM HENPHUXBATJFMBUM BHIOBHMA YIIOTpeOe
KHBOTHH>A AKTYEJTI30BaNIe Cy JaBHAIIY ITOTPedy HIX0Be 3amTuTe. 2

PasnuunTa naxkma nocsehyje ce KUBOTHIHaMa y jaABHOM M ITPUBATHOM MIPaBy. Y jaBHOM
MpaBy, KUBOTUEE Cy O] 3Hauaja Kao MPUBPEIHU PECypC KOjH yTWye Ha OpYyTO APYIITBEHU
MPOM3BOJ JIp’kaBe (YBO3 M W3BO3 KUBUX JKUBOTHIbA W KHBOTHUELCKHUX MPOW3BOJIA). PeueHo
M3HUCKYje TOCEOHY OpHUTY JaBHUX BJIACTH 3a 37PaBJhE KUBOTHHHA U UCIIPABHOCT YKUBOTHECKHUX
npousBofAa. Pe3ynrar Te Opure cy moceOHM 3aKOHU, OTTyKe U KOHBEHIIM]e (Ha HAI[MOHATTHOM,

OunarepaiHOM, PETHOHATHOM U Mel)yHapoJIHOM HUBOY) ycMepeHe Ka 00e30ehuBamy BUCOKOT

%5 Ca jenHe cTpaHe, youeHa je NOTpeba 3allTHTE XKUBOTHHA KOje Cy HajOJMkKe YOBEKY M KOje OH KOPHMCTH 3a
3a[I0BOJBEH-E CBOjHX MMoTpeda. Vcnpasa je cBpxa 3amTHTe O1ia 0UyBame KapakTepa YoBeKa, KOjU ce y yCIOBUMa
HCII0JbaBatbha CypOBOCTH IpeMa OMII0 KOMe, YKIbY4yjyhH ®KHBOTHIbE, HEOCETHO Al He3ayCTaBJbUBO KBapu. Tek
MIOTOM j€ CBpXa 3aIlTUTE MTOCTAI0 OUYBAhE CAMHX JKUBOTHIHA, YHjU JKUBOT UMa BpeTHOCT caM 1o cebu. Ca mpyre
cTpaHe, youeHa je morpeda 3amrute ¢iope u GpayHe 07 YOBEKOBOT YHUIITHIAYKOT U CAMOYHHIIITHIIAYKOT J€jCTBA.
[Mpema U3Benirajy mehynaposane miardopme o OHOANBEP3UTETY M €KOCHCTEMY, HENONPAaBJbUBA IITETA KOja ce
YHHM JKMBOTHOj CpelMHH pesyirtupahe msymupawmem 25% Bpcra y HapenHoj neuenuju. Bugeru: Report of the
Plenary of the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services (IPBES), on
the work of its seventh session, https://www.ipbes.net/resource-file/32463 (mpuctyn Ha nan 21. 4. 2023. ronuse).
Hctuue ce na je roarHaMa yHa3aj YOBEK aKTep HajrHYCHH]jeT 3JI0YMHa MPeMa )KUBOTY, eKouuaa. TepMUH eKonua
(Heoyloru3aM CKOBaH Of rpuke peun O0ikOS, mTo 3Haum Kyha, W naTuHCcKe peun cedere — mro 3Haum cacehmu,
nocehn) o3HauyaBa MPOMEHY MPHUPOJHE CpPEeAWHE, W3YMHUpame WM MUTpainudjy ¢uope u dayHe oapeheHor
MPUPOTHOT TO/PYYja, Y3POKOBAHO JbYJCKHM JIEJIOBambEeM, yciien 3araljera uiin HeKOHTPOJIMcaHOT Kopuiherma
npupoaHuX pecypca. TepMuH ekouuj je U3BeleH M3 KOHIENTa IeHOIMIAa W HACTOjH Ce OCTBAPHUTH HEroBa
WHKpUMUHAIM]a Kao HoBOT MelhyHapoaHor kpuBuaHOT aena. O tome: A. Hlkynapuh, Exonnn y mehyHapoaanom
KPUBHYHOM TIPaBY, 3600pHuUK padosa ca mefhynapooue nayute kongepenyuje Packpuwha mehynpoonoe kpusuunoe
U KpusuuHoe npasa — pegpopma npasocyonux zakona Penyoruxe Cpouje, Y npyxeme 3a Mel)yHapoTHO KpUBUIHO
npaBo, [lanuh, ctp. 445.
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KBaJINTETa KUBOTHELCKOT Meca 1 Tpou3Boaa.2® JKusotume cy 3HauajHe U Kao 06jeKTH Mpapa
HaJ| KOjiMa BJIACT MpUIlafa Ap>KaBu (IUBJbE )KUBOTUILE, )KUBOTHIHE KOj€ IPUIIAIA)y APKABHUM
yCTaHOBaMa), OJ1 YMjer eKCIUIoaThucama Jpxasa youpa npuxoje (JIOBHH TypH3aMm, 300JIOIIKH
BPTOBH, EKCIIEPUMEHTAIIHE KUBOTUIbE). [IoTpeda 3a ’BUXOBOM 3aIUTUTOM YMHU JKUBOTUIHE U
MOCeOHMM 3alITUTHUM OO0JEKTOM TMpaBHE WHKpUMHHAIMje. Pa3no3um jaBHOr 3apaBiba
ycMepaBajy Naxmby JAp)KaBe WIM JelIWHUIA JIOKAJHUX CaMOylpaBa Ka HalyIITeHUM
KUBOTHIbAMA WJIM JKMBOTHIbAMA KOj€ MOTy OWTH MPEHOCHOIM 3apa3HuX OoJecTu
(3ampammBame jaBHUX MOBPIIKHA, AepaTu3anuja). [laxxma koja ce mocsehyje xuBoTumama y
JaBHOM IIpaBy, MHCIIUpPHUCAHA j€ Pa3JIo3UMa jaBHOT 3/IpaBJba, JABHOT Mopajia U €KOHOMCKUM
MPUHIIUITIMA (€KOHOMUYHOCTH ¥ PEHTAOUITHOCTH).

VY npuBaTHOM IpaBy JKMBOTHIbE MMajy craryc oOjekara mpasa. [IpaBo cBojuHe Ha
KUBOTHIbAMA CTUYE C€ KYMOBUHOM, IMOKJIOHOM, IPHPAIITAjeM, YIOMIbABAEM JKUBOTHIHA U3
CKJIOHHUIIITA, TPUCBAjalbeM HAMyIITEHUX JKUBOTHIbA U AUBJHUX JKUBOTHIbA. Mako mocmarpane
Kao CTBapH, CBOJUHCKA OBiIamihema BIACHHKA OTpaHUYEHA Cy jaBHONPABHUM 3aXTEBHUMa O
HauMHY HBUXOBOT JPKarha U CTapama o juMa.?’ Hemo6UTHA YME,EHHUIIA 1A CY )KUBOTHELE KUBA
Ouha yTu4e Ha HaYMH TIOCMaTpama OBUX ,,KUBHUX cTBapu . Ocobe ca oapeheHuM BUaAOBHMA
MHBJINJNTETA YXKHBajy MOMONh >KMBOTHMH-@ KAao BOAMYA WJIM €MOTHBHE mnojpuike. M3mehy
YOBEKa M KHUBOTHH-E Pa3BHja ce MoceOHa eMOTHBHA Be3a KOjy YOBEK HACTOJM Jla cayyBa Kao
CBOjy HEMaTepHjaIHy BpenHocT. Ha mosporpuBpeTHUM ra3inHCTBIMA JKUBOTHEHA TIPEACTaBIba
,»KHBY MalllMHY  3a MPOU3BOJY INpexpaMOEHUX NpPOU3BO/Aa U KAao TakBa MMa IOceOHe
notpede, 3a 4YMje 3a/10BOJbABAKE Yy M€ BUIIET KBAJUTETa MPOU3BOJIA U JaBHOT 31paBiba je

3aUHTCPCCOBaHa U jaBHa BJIAaCT.

% Tlo mpaBumy, Ap:kaBe Cy 3aMHTEPECOBAHE [a caMocTanHO ypel)yjy NuTama CUIypHOCHHMX CTaHAApAA
YKUBOTHIGCKUX TIPOU3BOa. EBpoOIICKa yHHU]a TIOCTaBJba CONICTBEHE KPUTEPHjyMe, KOje IpKaBe dIaHuIle MOpajy 1a
nomtyjy. [Ipumepu cy 6pojuu, Te iemo HaBolere OrpaHUUYHMTH Ha MAp BHHUX: O 3aKOHY 0 Xxpanu — Regulation EC
No 178/2002 of the European Parliament and of the Council of 28 January 2002 laying down the general
principles and requirements of food law, establishing the European Food Safety Authority and laying down
procedures in matters of food safety, OJ L 31, 1.2.2002, p. 1-24; o Hemo>XeJbHUM CYICTaHLIAMa y XpaHH 3a
xuBoTHmbe — Directive 2002/32/EC of the European Parliament and of the Council of 7 May 2002 on undesirable
substances in animal feed, OJ L 285, 1.11.2003, p. 33-37; o momanuma y XpaHu 3a kuBoTHise — Regulation EC
No 1831/2003 of the European Parliament and of the Council of 22 September 2003 on additives for use in animal
nutrition, OJ L 268, 18.10.2003, p. 29-43; 0 XUI'HjeHCKHM MpaBUIIMMa 33 XpaHy JXMBOTHE,CKOT MOpEKiIa —
Regulation EC No 853/2004 of the European Parliament and of the Council of 29 April 2004 laying down specific
hygiene rules for food of animal origin, OJ L 139, 30.4.2004, p. 55-205; 0 HycCnpou3BOIMMA XHBOTHELCKOT
nopekia — Regulation EC No 1069/2009 of the European Parliament and of the Council of 21 October 2009 laying
down health rules as regards animal by-products and derived products not intended for human consumption and
repealing Regulation (EC) No 1774/2002 (Animal by-products Regulation), OJ L 300, 14.11.2009, p. 1-33, utx.
2" Ha npumep, 06aBe3a BaKIMHALM]€ JKHBOTHIbA, 00aBe3a 00e30ehuBama MOryhHOCTH 32 HCIIOJbaBake NPUPOTHOT
NoHalama, 3adpaHa Myuera, 3a0paHa HalynITamba u JIp.
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Y MoponuvYHOM IpaBy OEJIEKHU Ce MPOLBAT CIIOPOBA O CTAPATEIHCTBY HAJl 38j€THUIKIM
kyhHUM JbyOuMIIEM U3Mel)y CynpyKHUKa WM MapTHEpa, MPHIUKOM IpecTaHka Opaka Wid
3ajenHune xuBota.® Tome Tpeba j01aTH U TIOZIENTy 3ajeTHIYKE MMOBHHE, Ka/1a je Opaunu map
pa3BHjao mocao ca ¢apmMaMa WU MPOU3BOAKOM KUBOTUEGCKHX IMpoW3BoAa. lIpumeraH je
JIPYIITBEHU TPEHJ yBakaBama KyhHHX JpyOMMAalla WM PaJHUX JKHUBOTHEA Kao UJIaHOBA
nopoauiie. TakaB omHOC OelieXkH CBOje TIOCIICTUIIC M Y HACIIEIHOM IpaBy, uMajyhu y BuIy na
ce JKMBOTHIE cBe demhe jaBibajy Ka0 KOPUCHMIM JeraTta win ¢ouaosa.?’ Y obmuramuonom
NpaBy )KUBOTHEGE CY MPEIMET YNHHI0E Y pa3IMuUTHM YTOBOPHMA: O IIPEHOCY IpaBa CBOjUHE,
0 TpEHOCYy MpaBa KopHIIhewma W O TIpYyXKamy pPa3IUuUTHX YCIyra (TpaHClopTa, 4yBamba,
ofipkaBama). JKUBOTHbE CY M YUHHOIIH KOjU YUECTBY]Y Y ClIydajeBUMa MPOy3pPOKOBamba IITETE,
Ousio moxopasajyhu ce BoJbH CBOjUX BIIaCHHUKA OMiI0 camonejcTByjyhu. [Totome okynupa Hanry
MKy, @ UCIIPEIUICTAHOCT NPABHUX HOPMH KOj€ PErYJIHIIY jeIMHCTBEHE APYIITBCHE OTHOCE
3axXTeBajy O]l HAC Jia TOCMAaTPamo ,,IIeITy CIIUKY .

CaxeTu mpHKa3 O TPETMaHy >KMBOTHHA Y IOjCIUHHM TpaHaMa IpaBa 00jallmbaBa
BUJIOBE yIOTpeOe >KUBOTHUEC OJ CTPAaHE YOBEKa M HAYMHE HA KOje JKUBOTHHbA CIYXKH
MHTEepecuMa 4oBeka. Panu 3amruTe THX WHTEpeca, nocBehyje ce maxkma W 3alITHTH O]
KUBOTHIbA. Perynuiny ce HauMHM JpKamba M CTapama O KUBOTHE-aMa, 3aXTEBH 3/IPABCTBEHE
3allITUTE J>KUBOTHIbA, 00aBe3a perucrpandje W TpHUjaBe >KUBOTHHbA, KAao IPEBEHTHBHE
aKTUBHOCTH. Perynuiry ce JONyIITEHU Cly4yajeBU 3a OAy3UMame, 3aTBapame WiIH ycMpheme
’KMBOTHEHA U OJITOBOPHOCT 32 MPOY3POKOBAHY IITETY, KA0 PEaKTHBHE aKTUBHOCTH.

VYpebhyjyhu 3amtuty o KHBOTHIHA, YOBEK IIOCPEIHO IITUTH U )KUBOTHILY, IPBEHCTBEHO

BbCHO 3paBJbE, aJIl Ka0 BPEAHOCT KOJy OHa MMa 3a CBOT' BIaCHHUKA, OAHOCHO 3a YOBCKa Kao

28 D. Belkin, Animal Rights Gains Foothold as Law Career: Harvard Hosts Court Competition for 50 Students,
Boston Globe, 6.3.2005. JloctynHo Ha:
http://archive.boston.com/news/local/articles/2005/03/06/animal_rights_gains_foothold_as_law_career?pg=full
(mpuctyn Ha gaH 24.8.2022. roaune). KonmokBujanHo ce Ha3uBajy mapHuUIile 0 kKyhHuM JbyOumuuma (eHr. pet
litigations).

2 Benuku dunosod [lonenxayep (Arthur Schopenhauer) ceojy uMoBuHY 6HO je 3aBEINTA0 BOJHUIIMMA W CBOM
ncy. [locnenmwa y HU3Y ,,BelMKa” BECT 0 HACIEIHONPAaBHUM MMIUTHKALMjaMa Koje YKIbYy4yjy KyhHOr JjbyOuMIIa
THLANA ce 3aBellTama MogHor kpearopa Kapna Jlerepdenna (Carl Legerfeld). Monxu kpearop je npeMHHYO
2019. roauHe W 3aBELITAKEM j€ JE0 CBOje 3a0CTABIITHHE OCTAaBHO Y KOPHUCT cBoje Mauke YomeT (He Kao
HacleHuKa, Beh KopucHuUKa serata win ¢onaa). HaBenenu ciydaj Huje ycamibeH. JIpyrn MOJHH KpeaTop
Anekcargap Mex Keun (Alexander McQuin) y cBom 3aBemramy moGpuHYO ce, Takohe, 3a GyayhHOCT cBOjux
naca (npemuuyo je 2010. romumue). Jocrymuo wa: https://www.thecut.com/2019/02/what-will-happen-to-
choupette-lagerfelds-inheritance.html (mpucrymn Ha man 20.8.2022. roaune). Y mpaxcu cy 3a0eexXeHd IIPUMEPU
dhopmupama GoHIoBa (eHT. trust) 3a crapame o IIcuMa, Py 9eMy je u300p TpaBHOT cUCTeMa Tie ce (poHI OCHUBA
Bohen mopeckuMm mnoroxHocruma. JloctynHo Ha:  https://www.ft.com/content/b9b78aae-1f32-11e9-a46f-
08f9738d6b2b (npucrym Ha nan 20.8.2022. roaune). IIpuMeTHO je aa Cy NpeaoYeHe OAIyKe KapaKTEPUCTHIHE 3a
MOjeIMHIIC BUCOKUX IUIATEKHUX CIIOCOOHOCTH, UITH MaKap HbUXOBE OJUTyKE MPHBIAYE MaXKby MEAHja.
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KOPHCHHKA JKMBOTHI-E M JKHBOTHECKMX Tpom3Boma.’ HajumycrparusHuju cy mpuMepH

npomnuca O 3allTHTH >KUBOTHEA HAMCHCHUX KIakby WM KCCHOTPaHCIUIATAIlUujH, KOjH
IIPOKIaMY]y CTapame 0 )KHBOTHE-aMa 1 cBolerbe 60710Ba 1 cTpaxa Ha MuauMyM.>! He camo kao
BPEIHOCT 3HAa4YajHa 32 YOBEKA, )KUBOTHUIHLE C€ IITHTE U y OKBHUPY 3aIUTHTE )KUBOTHE CPEIUHE,
YHMjU Cy HEM30CTAaBHU YMHWJIAI. MIMIiepaTuB caBpeMEHOT YOBEKa je 3paBJbe — 3paB Ba3ayX,
31paBa BOJA, 37JpaBa OKOJIMHA, 37[paBa XpaHa. V3 HaBeJeHOT pa3Jiora, Kao Je0 JbYJICKUX MpaBa
Tpehe reHepammje pa3BHja ce MpaBO Ha 37paBy KUBOTHY cpeauHy. llocrmenme nerneHuje
KapaKTepHIy MOJTUTHYKU MOKPETH 32 3alITUTY KUBOTHIbA Ka0 BPEAHOCTH CAMUX 110 ceOH, KOju
Cy y MOjeIMHUM JIp>KaBama JIOBEJH JI0 YCBajarka 3HA4YajHUX 3aKOHA, O UEMY BHUIIIEC PEUH CIIEIN
y HacTaBKy. MelyyTum, He y>KuBajy CBe )KUBOTHIbE, KOje ITpeMa OMOIOMIKUM KiIacudukaimjama
npumnanajy uapcrBy Animalia, jenHaky mpaBHy 3amTutry. CTora roBOpUMO O IOJEIH Ha
,MOpaHO M mpaBHO He3amTuhene u 3amTuhene xuBotuibe”.>? Kpurepujym onpehupama
norpede 3allTHTE JKUBOTHEHA, HA KPajy, CBOIM CE€ HAa YOBEKOBY MEpIENIM]y 3Ha4aja BpCTa

JKUBOTHUILCKOI' CBE€TA U BlbUXOBC KOPHUCHOCTH.

30 H. Crojanosuh, ITpaBHu cTaTyc )KHUBOTHA — 01 00jeKaTa 10 cybjexara y npasy, IIpasnu scueom, 6p. 10, 2016,
ctp. 414, 416.

31 Bupmern, European Convention for the rotection of animals for slaughter, OJ L 137, 2.6.1988, p. 27-38;
Recommendation Rec(2003)10 of the Committee of Ministers to Council of Europe member states on
xenotransplantation, adopted on 19 June 2003.

32 N. Viskovié, Zivotinja i covek, Prilog kulturnoj zoologiji, Knjizevni krug, Split, 1996, str. 28.
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1. KuBoTume Kao 00jeKTH UJIH K0 CY0jeKTH y mpaBy

CBeBpeMeHcKa yimyheHOCT U 3aBHCHOCT YOBEKa O JKUBOTHILE OKYITUPaJia je MUCIIHOILIE,
KOjH Cy TPaKWJIHM OJrOBOP Ha MMUTAamkE OJHOCA YOBEKA U )KUBOTHIbE. C 003UpOM Ha TO J1a IPaBo
IpaTH JPYLIITBEHE OJHOCE U ypehyje uX, Ha4uH Ha KOjH JbYIU IIOCMAaTpajy KUBOTHUHE HYKHO
j€ mpeaMeT 3aKOHOJaBHOT ypehema.

HortopHa je unmeHHIa Ja cy KUBOTHIbE y 00jeKTHMBHOM TpaBy BHl)EHE Kao CTBapH.
Mehytum, mojam mpaBa mpeBazmiiazu 3aKoHCKe HOpMme. HajjacHuju mpumep jecy Jbyacka
npaBa, Kao LITO je MpaBO Ha XMBOT U TOIITOBAmkE JOCTOjaHCTBA, KOja y)KUBA CBAKH YOBEK.
Crora ,,peBosiyliioHapHa” Hjeja MpaBa Koja MPUIIAajy KMBOTH-aMa HUje Hemoryha camo
3aTo IITO HEJOCTaje 3aKOHCKAa HOpMa Koja TakBa IMpaBa Mpu3Haje. EBeHTyanHO yBakaBambe
onpeheHnx mpaBa KUBOTHIHA HITH TPU3HAE TOCEOHOT IPABHOT Cy0jeKTUBUTETA KHUBOTHH-AMA
umaio Ou oxrosapajyhe oOiuranuoHONpaBHE MOCIEIUIIE Y JOMEHY IPOY3pPOKOBamba IITETE.
To je pa3snor 3amTo ce mpe ynymTama y TOKOBE OAIITETHOr IpaBa nocsehyjemo, y kpahum
prama, nuTamuMa Qr1030(hCKOr, ETHYKOT ¥ MMPABHOT OJIHOCA YOBEKA IMPEMa KUBOTHHHAMA.

Nneja mpaBa xuBOTHI-A HUjE IO ABAJECET W MPBOT Beka. bpojuu ¢unozodu ,,01
[TnaToHa ma Haaske™ pa3mMaTpaiy cy Aa JIU Cy pa3iuke u3mel)y 4oBeka v )KUBOTHHbA ,,MOPAITHO
pEJIeBaHTHE U Ja JIM TaKBE Pa3jIMKe ONpaB/aBajy YOBEKOBY JOMHHAIM]Y HaJl )KUBOTHIAMA H
HCKJbYUCHE KUBOTHH-A U3 OKBHUpA TIpaBe’”.*® bpojHe penuruje Tpaxkuiie cy ucTe oiroBope, Ha
Pa3IUYNTAM MECTUMA:

,» |a0MCTUYKO MOILITOBAKkE MpeMa NpUpOaH, OyAUCTHUKO caocehame ca CBUM KHUBUM

obMIuMa Koju nare, no3uBame ceetor dpame ACHIIKOT Ha CECTPUHCTBO U OPaTCTBO

ca OuspKaMa M KUBOTHH-aMa, U punozoduja Andepra llIBajiuepa o nomroBamy CBUX
00JIMKa KUBOTA TOKOM F-eTOBE MEUIIMHCKE MHCHje Y AQPHUIE BPXYHCKH Cy TPUMEPH

TyOOKOT 4YOBEKOBOI' caocehama ca HEeJbYACKHMM >XHUBOTOM M BPXYHCKH INPHUMEPH

YOBEKOBE NMOCBEheHOCTH MOIITOBaWka APYrUX 00JIMKa )KUBOTA. %

Pa3Boj ogHOCA YOBEKa M KHBOTHEHA MOXKE CE carjielaTh Kpo3 TpH (hase, Kao H30CTaHaK
MOpPAITHOT YBa)KaBama XUBOTHIbA, 3AIITUTA )KHUBOTHEA M MOPATHO YBa)KaBamke KUBOTHHA.

Buckosuh (Nikola Viskovi¢) ommcyje oBa Tpu OCHOBHAa THIIA OJHOCA YOBEKa Ipema

3 E. Vinnari, W. Fong Chua, J. Baxter, Accounting, accountability and animals, Critical Perspectives on
Accounting, no. 84, 2022, p. 1. Online edition. JocrymnHo Ha:
https://www.sciencedirect.com/science/article/pii/S1045235421001313 (npuctyn Ha nan 24.8.2022. roauHe).

3 H. M. Sass, European Roots of Bioethics: Fritz Jahr’s 1927 Definition and Vision of Bioethics, u: A. Covié, N.
Gosi¢, L. Tomasevi¢ (ured.), Od nove medicinske etike do integrativne bioetike, Zagreb, Pergamena, 2009, str.
20.
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KUBOTHIbAMA Kao paJuKaiHM chenu3aM,®® KOju MpeAcTaBjba OJHOC HcKopuithaBama
KUBOTHIbA, Ka0 YMEpPEHHU CIelH3aM, KOjU MOoJpa3yMeBa 3alUTUTY KMBOTHIA Y YOBEKOBOM
MHTEpECY, U Ka0 aHTUCICIUCTHYKU OHOC, KOJU MO/Ipa3yMeBa 3alITUTY )KUBOTHIA Y IbHXOBOM
COIICTBEHOM MHTEpecy.*®

CarnemaBajyhu pas3Boj rpahaHCKONpaBHOT TpeTMaHa >KHBOTHH-A, BoauHenuh
(Bragumup Boaunenuh) pa3asaja, takohe, Tpu daze. Y npBoj da3u )KUBOTHEE Cy TPETUPAHE
caMmo Kao CTBAapH, HH IO YeMy Apyraduje oJf OCTAIUX. Y OPYyroj, aHTPOIOLEHTPUYHO] (a3,
WHCHCTHUPA CE Ha 3aILTHUTH )KUBOTHIHA, IITO BOJIU OTPAHUYCHUMA BJIACHUKOBOT IIPaBa CBOjUHE.
VY tpehoj, eTHUKOj UITH aNTPYUCTUUKO] (a3, KUBOTUHHE CE IOCMATPajy Kao BPEJHOCT came 110
ceOu, a He caMO BpPETHOCT 32 YOBEKa, IITO Y IPaBHO] cepr BOU CTBapamy HHU3a 00aBe3a paau
3amTuTe J0OPOOUTH XUBOTHA. BoauHennh 3akspydyje na ce y Tpehoj dhas3u, Ha pBU MOTIIE,
MIPaBHU TPETMaH JKMBOTHIA TOJIMKO M3MEHHO Ja OHE TOCTajy cyOjexktu mpasa.’’” Mehyruwm,
TaKBO 3aKJby4YHBaHkE€ HE OJroBapa HOPMATHUBHO] CTBAPHOCTH, YaK HU y OHUM Jip>KaBama Koje
MPOKJIAMY]y CTaTyC XUBOTHHA IPYKUYHjU Of cTBapH. JKUBOTHI-¢ HEMajy CTaTyc cyOjexara
MpaBa, HUTU C€ MOTY Y IMOTIIYHOCTH HM3jeIHAYNTH ca CTBApUMa Kao 00jeKTUMa MpaBa. YpaBo
300Tr OBE MpaBHE BPATOJOMHjE, MUTAKE IMPABHOI IOJ0XKAaja XKUBOTHIA OKYIHpPAa MHCIU
MIPaBHUX T€OpEeTHYapa.

Benuku ¢unozod Apucroren cmarpao je Aa y CaBpIIEHCTBY MPUPOAHOT YCTPOjCTBA
HUIIITA HUj€ CYBHIITHO, TE JIa j€ CBE CTBOPEHO PaJid YOBEKA, CIEICTBEHO XUjepapXuju MPHUPO/IE.
,,DHJBKE TIOCTOJ€ Pl KUBOTHIHA, A KUBOTUILE PAJIU JbyAN %8 M TO MPaBO JbY/H, Ja BIIAa]y
KUBOTHH-AMa M MPUPOJOM, TOJIMKO je OYHUIJIETHO Ja Ce He Mopa MoceOHO oOpasnaratu H
nokasuBaTh.*® BekoBuMa kacHuje, uyBeHH MatemaTudap u ¢punozod exapt (René Descartes)
MTOJMOBHO j€ CBEO KUBOTHLE HA MaIlTMHE, HE IPYKUYH]E O] YACOBHUKA, AJTH YTOJIUKO CIIOKEHH]E

jep um je ctBapainarl bor.*

% Cnenusam, enr. species, mnu (Hocehn pu3MK IpeBoza) BpcU3aM, HAJO0BE3yje Ce Ha pacu3aM, CEeKCH3aM, U
cnnaHo. TepMuH o0jamimaBa Ja, Kao MITO pacH3aM M CEKCH3aM TOJpa3yMeBajy HEjeHaKOCT JbyId Ha OCHOBY
pace WiH 1ojia, Tako CIIEI3aM HOoApa3yMeBa HejeIHAKOCT BPCTa, IpeMa K0joj Jby/ACKa BPCTa MOCeAyje HajBHIILY
BPEHOCT U MMa MOpPAJIHy ¥ MPaBHY mpeMoh Haj octanuM BpcTama. [IpaBHa npemoh mojpa3ymeBa Ja cy npasa
pe3epBHcaHa caMo 3a IPHUINATHUKE JbYACKE BPCTE U J1a )KUBOTHbA, CAMO U3 Pasjiora jep je )KUBOTHHbA, HE MOXKeE
na ux yxxusa. Kako to ¢popmymnumie [TayHouh, ,,crieninsam je mpeapacy/a, Wik CTaB, WK MPUCTPACHOCT, Y KOPUCT
MHTEpeca WIaHOBA HEUHje BPCTE, a IPOTUB HHTEpeca wiaHoBa Apyrux Bpcra“. M. [MayHosuh, Ilpasa scusomurva,
Caspemenu mehynapoonu cmanoapou, beorpan, 2004, ctp. 51.

% N. Viskovi¢, Stradanja, zastita i prava zivotinja (Prilog raspravi o ,,tre¢oj generaciji prava”), Zbornik Pravnog
fakulteta u Zagrebu, vol. 39, br. 5-6, 1989, str. 816.

7 B. Boaunenuh, I paliancko npaeo, Y600 y epahancko npaso u onumu deo 2paharckoz npaéa, Ilpasan Gaxynrer
YuuBepsutera Yunon y beorpany, 2014, ctp. 421-423.

38 Apucroren, Iorumuxa, Kynrypa, Beorpan, 1970, ctp. 16 (1 3, 1256b7).

39 M. Maynosuh, Ipasa xcusomurea, Cagpemenu meljynapoonu cmandapou, ctp. 18.

40 R, Descartes, 4 Discourse on the Method of Correctly Conducting One’s Reason and Seeking Truth in the
Science, Oxford University Press, 2006, p. 46.
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VYnopeo ca cxBaTameM Jja Cy YOBEKY KHUBOTUHE ,,J1aTe” Ha KopHuIllhemwe, pa3Bujalie cy
Ce MU MUCIIM O HY)KHOCTH Opure o )kxuBOTHHaMa. PuMmcku ¢unoszod ITnyrapx 3actymnao je craB
Ja OKPYTHOCT IpeMa >XUBOTHI-AMa KOje CIyXe Kao XpaHa ,,YMHH OpyTaJHMM YOBEKOB
KapakTep ¥ YMHU I'a HEOCETHHM IpeMa MaTmhaMa Y0BeKa M )KUBOTUbA .* BekoBuMa KacHuje,
enrnecku puaozod u nexap [lon Jlok (John Locke) y cBojum pamoBrMa HCTHIIAO je 1a ,, eIy
KOja TIOKa3yjy CypOBOCT MpeMa KHBOTHE-aMa, KOje Cy UM IOBepeHe, Tpeda yUuTH CYIIPOTHO]
MIPAaKCH; jep OHAj KO je y JNETUILCTBY CypOB IpeMa HxkuM Ouhuma, 6uhe cypoB M mpema
Jsbynuma”.#? Ciouuno je u Hemauku ¢uinozod Kant (Immanuel Kant) y cBojum mopanHum
y4yeHhHMa HCTHUIIA0 12 YOBEK HE CMe OUTHU CYpOB ITpeMa KUBOTUaMa, U3 jJeIHOCTaBHOT pasjiora
— OHM KOJU Cy CYpOBH IIpeMa >KMBOTHH-aMa I0CTajy cypoBU mpema Jbynuma. [Ipema Kanty,
KUBOTHIGE 3aCTYXKY]y yBakKaBame Kao Owha, OJJHOCHO JIEJOBH MPUPOAC KOJH MMajy CBOJY
CBpXY, aJIM J1a j€ TOCTOjamkbe Y0BEKa, He CBPCHCXOIHO, HO CBpXa Mpupoae. pyrum peunma, cBe
LITO MOCTOjH, MOCTOjU Paju OCTBapema oJpeheHor nusba y Npupoan, CXOAHO ONpPENeIbEehY
cBor xkHBoTa. CaMo je YOBEeK U3y3eTaK 0]l TOra jep JeANHO OH MOXKE capKaTu (IIPeCTaB/baTH)
KpajibH IUJb TIOCTOjamka MPHUPOJIE Y BpeMeHy U mpocTopy.* bpura o HBOTHHaMa ce CBOAMIA
Ha OpUTyY O YOBEKY.

Hacynpot uaeju noapeheHoCTH )KUBOTHA YOBEKY, BETMKU MaTeMaTnyap u Gpuiao3od
[Tutaropa yuno je BepoBamy Y ,,CPOJICTBO CBUX >KMBHUX Omha” M OeCMpPTHOCT Aylle Koja ce
MOCJIE CMPTH ,,ITPECEbaBa y APYTY BPCTY KUBOTUHE .* [luTaropuHo ydeme o ceobu ayiia,
MAIMHT€HECHjH, HACTABHUJIN CY H-ETOBH CIIEIOCHHUIIM U OCHUBAYM HOBHUX IIKOJA (HHII030(CKOT
yuyera Ha aparnckoM Tiry. CIM4YHy peMHKapHaIMjCKy OBE3aHOCT Aylia UCTUIao je u [Tnartox,
anu Bepyjyhu ga ®KHUBOTHH-a HOCH y ceOu ayIry 6e3 BpiuHa, Kao Ka3Hy.*

ETtnuka cxBaTama O OHOCY YOBEKa M JKMBOTHE-A HAPOUHMTO Cy CE€ pa3BHjayia Mpen
Cro3HajaMa O OHMOJIONIKOj CIMYHOCTH W 3ajeTHHYKOM TMOpEKIy BpcTa. [apBHHOBa Teopwja
eBOJIyIMje M30pHcana je OHTOJOLIKY Pa3JIMKy YOBeKa O] XKHUBOTHH-.*® YoBek je jenHa on
KHUBOTHECKUX BPCTa, aJIM MOCIIE/ba KapuKa y pa3Bojy, BpX pa3BojHE MUPaMU/Ie >KUBOTHHCKOT

cBeTa. Paznuke koje HEMUHOBHO IOCTOj€ BUILIE C€ HE carjie[laBajy Kao pasyio3n HCKJby4yera.

41 K. Walters, L. Portmess, Ethical Vegetarianism, From Pythagoras to Peter Singer, State University of New
York Press, 1999, p. 27.

42 ], Locke, Some Thoughts Concerning Education, vol. 8, in: John Locke, The Works of John Locke in Nine
Volumes, 12 edition, Rivington, London, 1824, p. 112.

. Kant, Kpumuxa vucmoza yma, Tpehe msname, beorpaacku n3nasauko-rpaduuky 3aBog, beorpax, 1976, ctp.
257.

4 K. Walters, L. Portmess, op. cit., p. 13.

% N. Viskovié, Zivotinja i covek, Prilog kulturnoj zoologiji, str. 409.

46 C. Darwin, The Descent of Man and Selection in Relation to Sex, Princeton University Press, New Jersey, 1981,
pp. 32-33.
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TBpame 1a )KUBOTHILE HE ocehajy, 1a HeMajy CBECT O CaJlallllbOCTH, J1a HEMAjy aHTHIIUIAIU]Y
OynyhHOCTH — cBaka MOCTymHO OuBa onoBprayra. ¥ apyroj monoBuHH XIX Beka Buimxem
Bynar (Wilhelm Wundt) ocHoBao je mpBH HCTpaKMBa4yKH WHCTHTYT 3a CKCIIEPUMEHTAIIHY
NCUXo0JIorHjy y Jlajnmury. Y TpOTOMHOM /ey NMPEAICTaBHO je CIIMYHE HEYPO- U TICUXOJIOTHYHE
peaknuje Koa JbyIH, KUBOTHHA M OWJbaka, YKJbY4yjyhW M IMJBHO M TpeXHBJbaBajyhe
OpHjCHTHCAHE aKTUBHOCTH.*

Xjym (David Hume), mpeacTaBHHUK EHIJIECKOT EMITUpU3Ma, MPYXKHO je aHaIHu3y
OCETJBMBOCTH KOja je UCTE MPHUPOJIE KO/ YOBEKa U KUBOTHHHA,*® T HA TUM IIpEMHUCaMa yTUIA0
Ha WJeje 3alThTe XKUBOoTUa. Hamosesyjyhu ce Ha XjymoBe ananuse, amepudku Gpuio3od
benram (Jeremy Bentam), y okBupuMa yTUIMWTapu3Ma pa3BHO j€ CTaB Ja U YKHUBOTUIHE
3acIyXKyjy jeTHAKO yBa)kaBame Kao W 4OoBeK.*’ Ha wieju jemHakor yBakaBamba CBUX JKHBHX
6uha, pa3BHjeHO je yuerme O CIeU3My Kao JUCKPUMHUHAIN]HA Ha OCHOBY IIPUIIQHOCTH BPCTH.

[Ionenxayep (Arthur Schopenhauer) je, pasmarpajyhu cyaOuHy BoJbE Yy YOBEKOM
KHUBOTY, HCTAKao Ja ce y JKUBOTHU-amMa Moxe Hahu uctu ocehaj kao y 4yoBeka, ,,caM0 clabuju
Uy Pa3IUYUTUM CTENCHHMA M3PAXKEeH, T€ J]a carjielaBalbeM CaMo IaTHE KUBOTHEA CBAKO
MOJKe J1a ce ,,JOBOJBHO YBEpPH KaKo je, y CTBapH, caB *HBOT — natma”.% [1IBajiueposo (Albert
Schweitzer) yuerme 0 MOMITOBamY KUBOTY TPaXKH O] YOBEKa Jia MOLITYje CBAKO XHBO Ouhe,
KOje MMa jeJHaK MHTEepeC Kao W OH — Ja HacTaBu ja xuBu.> Cunrep (Peter Singer) je
MPEUIOKUO HOBY ITUMEH3HM]y TpaBHE 3allITUTE >XUBOTHUEE, (OPMYIHCABIIM 3aXTEB 3a
MPECTAaHKOM yroTpede )KUBOTHHHA.%? Ha 0BOj OCHOBH /1ajbe CE€ Pa3BUO 3aXTEB 3a MIPU3HABAHEM

IpaBa )KUBOTHHaMa.>

4TH. M. Sass, op. cit., str. 21.

48 D. Hume, A Treatise of Human Nature, A critical edition, Volume 1: Texts, Clarendon Press, Oxford, 2007,
pp- 213,256, 286.

49 Mosxe nohu naH kajga he ocTaTak KMBHMX CTBOpEH-a MOKAa cTehy oHa IIpaBa KOja MM HHMKAJa M HHCY MOIJa
6utn yckpahena ocum y3 iomoh tupanuje. @paniry3u cy seh oTkpuin 1a mpHa 60ja Koxe HHje pasJior 3amTo ou
JpyAcko Ouhe Tpebano 6e3 moMohu OMTH MpEMmyImITeHO KamanuTeTiMa MyduTesba. JeaHor maHa he ce, MOXna,
CXBaTHTH Jia Cy Opoj HOTY, /JIAaKaBOCT KOXE HJIM 3aBPIIETaK TPTUUHE KOCTH jEIHAKO HEJOMYCTUBH PA3JIo3H 3a TO
na ce ouhe cmocoOHO 32 OCETIEUBOCT MPENMyCTH UCTO] Cya0ouHHM. [locToju u Koja Apyra ‘HempeMOoCTHUBa JIHHHja’?
Jla 1 je To mocenoBame pazyma WM, MOXJa, CIIOCOOHOCT KOMYHHIMpama? AJM 0Jpaciii KOl WM mac, 6e3
CyMBb€, Cy PAIlMOHAJIHUJU U CIIOCOOHU]H 3a KOMYHHKAIIM]y OJ] IeTeTa KOje je cTapo jeJaH JaH, He/lejby WU YaKk
Mecel JaHa. Mel)yTiM, ako ¥ ImpeTrnocTaBuMoO Jia je cuTyanuja oOpHyTa, mTa 6u To momorio? Ilutame Huje:
Mory i onu pacyhusatu? Mory siu onu rooputu? Hero: Mory i onu natutu?“ J. Bentham, 4n Introduction
to the Principles of Moral and Legislation, A New Edition, corrected by the Author, Clarendon Press, Oxford,
1823, ch. 17, pp. 143, 144, f. 122.

%0 A. Ilonenxayep, Ceem kao eoma u npeocmasa, Ilpsu tom, Hdpyru neo, npesox boxumap 3en, I'padoc,
Beorpan, 1984, ctp. 60.

5L A. Schweitzer, Civilization and Ethics, Adam & Charles Black, London, 1949, pp. 252—254.

52 P, Singer, Oslobodenje Zivotinja, prevod Neven Petrovi¢, Ibis, Zagreb, 1998.

8 T. Regan, A Case for Animal Rights, in: M.W. Fox & L.D. Mickley (Eds.), Advances in animal welfare science,
The Humane Society of the United States, Washington DC, 1986/87, pp. 179-189. G. Franccione, Animals as
Persons, Essays on the Abolition of Animal Exploitation, Columbia University Press, New York, 2008.
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Cronehu naBeaene uzeje, @panmuon (Gary Franccione) omucyje TpEeHYTHO CTambe
eTHKe U 3aKOHOJABCTBA y APYIITBEHO] 3ajeIHUIM KA0 ,,MOpajHy mm3odpenujy yoseka”.>* C
jeIHe cTpaHe, JbYIu TBPJE Ja YBaKaBajy KUBOTHH-C Kao Omha Koja mMajy 3HadajHe MOpaJiHe
untepece. C apyre crpaHe, nmpemMa HBbUMa Ce€ IMOHAIIAjy HAa CYNPOTaH HAYMH: Kao IMpema
CHPOBHMHAMa, OJHOCHO CPEACTBHMMA 3a 3a70BoJbere moTpeda.”® OH mcTHye 1a ca mpaBHE
CTpaHe XHBOTHEE NMajy CaMo OHY BPEIHOCT KOjy MM Kao CTBapHMa 4oBeK mpumucyje.>®

CympoTHO IITaCHUM NO3MBHMMA 32 IPOMEHE y IPABHOM TPETMaHY JKUBOTHHA, CaHCTEjH
(Cass Sunstein) TBpau 1a moctojehu MpaBHU MOpEJaK OAroBapa HAMPETKY YOBEKOBOT OJHOCA
npeMa XUBOTHHama. [IpemMa meMy, OTHOC BIIACHUIITBA 3alpaBO MITUTH XUBOTHHbE. C jemHe
CTpaHe, BIACHUIIM Cy MOPAJTHO ¥ 3aKOHCKH JTYKHH J1a 9yBajy CBOje )KUBOTUE. C Ipyre cTpaHe,
cBa Tpeha nwma cy ayxHa Ja ce Cy3Ipike OJ akara KojuM MmoBpel)yjy KUBOTHEGY APYTOT JIHIA
Ka0 HETrOBY HMOBHHY."’

Kana pa3marpamMo mnuTama BPEIHOCTH JKMBOTA, HYXHO C€ HAJA3UMO Yy TOIPYY]jY
O6uoertuke. buoetrka y mpaBy je Hy)KHa jep OHa ,,)KUBH KpO3 MIPaBO, a HICTOBPEMEHO ofipehyje
,IIyT” TIpaBa. Y JIUTEpaTypH je MCTAKHYTO Ja OMOeTHKa JaHac ofpel)yje mpaBHA MUTama, a
npaBo pemaa 6moernuke m3azoe.”® C jeqHe cTpaHe, cBa OMOETHUKA PAcIpaBa OCTaje IyKO
aKaJIeMCKO pacIpaBibame Koje 0e3 mpaBa HHje CIpOBOAJBMBO y mpakcu. C apyre cTpase,
MpaBHa peliekha Tpeda aa Mpyxajy oJroBop Ha OMOETHYKA MTUTakba. YBaKaBamhe )KUBOTA, KA0
HETIOBPEIUBE BPEAHOCTH KOja MpUTIa/ia YOBEKY, )KUBOTHHAMA U )KUBOTHO] CPEIMHH, JaHAC Ce
Ha3MBa OMOETHUKUM ceH3uOmnTeToM.” IInTame HAYMHA ¥ OOMMA 3AIITUTE KUBOTHEHA, KPO3
€KOJIOILIKO TPaBO WM IpaBa XUBOTHHA, jeAHA je of Ouoetnukux tema. Oarosope Tpeda
TPpRXUTH Ha OMOETUYKOM HHUBOY jep HAc ympaBo OWOETHKa y4d JAa ,,TOJI0 TOCTOjarhe
YHBEHUYHOT TTypaji3Ma joll He 3HA4YM Ja Cy CBE MOpallHe MO3WIHje Y APYIITBY jeIHAKO

no6pe n mcnpasue”.’ Pemapame muTama y ycIOBHMAa UHE-EHMYHOT ILTypaad3Ma HYXKHO

5 G. Franccione, Animals — Property or Persons?, in: G. Franccione, Animals as Persons, Essays on the Abolition
of Animal Exploitation, Columbia University Press, New York, 2008, pp. 25-26.

%5 Ibidem, p. 28.

%6 Ibidem, p. 104.

57 C. Sunstein, Slaugherhouse Jive, Introduction to Animal Rights Your Child or the Dog? by Gary L. Francione,
New Republic, 29.1.2001. JocrynHo Ha: https://newrepublic.com/article/63234/slaughterhouse-jive (mpuctyn Ha
nan 24.8.2023. roaune).

8 B. Byphuh, M. Tpajkosuh, [TpaBo mpen GuoeTHukuM u3asoBuMa, Temamcku 360pHux padosa Ilpasnoz
¢axynmema y Huwy ,, 3auwmuma byockux u marunckux npasa y Eeponckom npasnom npocmopy”, kiura tpeha,
Hum, 2013, cTp. 3.

59 7. Kaluderovi¢, O. Jasi¢, Pitagorejska i arapska recepcija ne-ljudskih zivih bi¢a, Nova prisutnost, br. 13-1,
2015, str. 26.

80 T, Matuli¢, Metamorfoze kulture, Glas Kocila, Zagreb, 2009, str. 397. Haseneno npema, M. Tpajkosuh, B.
DByphuh, IlITa jecre, a mta HUje 6noetnka, Temamcku 300pHuk padosa Ilpasnoe paxyimema y Huwy ,, 3awmuma
/bYOCKUX U MaruHcKux npasa y Eeponckom npasnom npocmopy “, kwura nera, Hum, 2015, ctp. 11.
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3axTeBa AaKCHOJIOIIKU TPHUCTYNl — Kpo3 yTBphUBame BPETHOCHOT CHCTEMA ,,ca OCHOBHHM
eTMYKUM KaTeropujama, Kao INTO Cy IIPaBMYHOCT, MpaBia, KOPHCHOCT H jeaHaxoct”.%!
PaznuuunTe cTaBoBe Tpeba HCIUTATH Ca OBUX aKCUOJIOUIKUX CTAHOBUIITA.

[Tnypanu3am MHUIUBEHA U CTABOBA MTOBOJIOM OJTHOCA YOBEKA U KHUBOTHILE MTPOTEKE CE
KpO3 pa3jIMuuTe ernoxe W AYXK pazinuutux Mepuaujana. Ox [lurarope u Apucrorena mpeko
KanTta u Huuea no Cunrepa u Perana, on Antuukor [lenononesa npeko Hemauke y XIX Beky
no caBpemene Aycrpanuje u CAJl, mnypaimszam ujieja pa3Buja ce MOBOAOM, YHHH Ce,
BaHBPEMEHCKOT MMUTaka OJHOCA YOBEKA U KUBOTHIA, Y JEIWHCTBEHO] 3aje[HUIIA 3BaHO]
npupoxa. Lluwe oBor pana Huje yTBphrBame UCIIPAaBHOCTH THUX HJIEja, HO Ja PEACTaBU YTHIIA]
BUIIEMHUIIJbA O MPABHOM TIOJIOXKA]y KHUBOTHIbA HA MTUTaka Ipal)aHCKOIpaBHE OATOBOPHOCTHU Y
CllydajeBUMa y KOjuMa Ce JKUBOTHIHE jaBJbajy Kao YMHHOIM. CTora Ha OBOM MECTY yKa3yjeMo

Ha TIPEeMHUCE MPaBHOT TPETMaHa >KMBOTHIbA Kao o0jeKara IpaBa, BUXOBY Kilacu(ukanujy u

OTBOPCHO IMHUTALC BbUXOBOI' ITPABHOI" TPETMAaHAa Kao cy6jeKaTa IIpaBa.

1.1. )XuBoTHHE K20 00jeKTH MpaBa

YuHu ce Aa TBPAKU Ja )KUBOTUEE MPEACTaBIbajy 00jeKTe MmpaBa He Tpeba J0/1aTHO
o0jalimeme, T€ Ja je J0BOJbHO jacHa. JKuBOTHH-a je 00jJeKT IOBOAOM KOjer HacTajy
cy0jeKTHBHA MpaBa YOBEKa, y IPBOM peAy IpaBo BlIacHULITBA. MelyyTum, oBa TBpA®ka 0TBapa,
Beh Ha moyeTky, /1Ba MUTama. JeqHo ce Thue aeduHUCama JKUBOTHHA, IPYro Ce THYE
nepuHuCcama 00jeKTa mpasa.

HcTpaxuBama y IpUpOIHUM HayKaMa JIOBeJia Cy Hac /10 pa3iMKoBama )KUBUX Onha Ha

62

OMJbKE U )KUBOTHHbE, ~ T€ J]a Y OKBUPY IIOTOH-E I'pyIle MOCEOHY Kareropujy NpeacTaBiba YOBEK.

Bronornja Hac yuu J1a ce KO CBUX )KHBHX 61nha oIBHjajy HCTH OCHOBHHM KMBOTHHM mporecn,®

61 1. hopuh, Exornolka eTHka — 1ojam, HCTOPUjaT U IPaBLU pa3Boja, 360pHux padosa Ilpaenoz axynmema y
Hosom Cady, 6p. 1, 2012, cTp. 464. AyTopka y paay objamimaBa pa3IMuuTe MOjMOBE €KOJIONIKE €TUKE U MPaBIIEe
BEHOT pa3Boja. Y 0CHOBU OBe (puio3oduje Hamaze ce cineneha nutama: Jla au JbyICKO MOHAIIAKE U PATHE TpeMa
MPUPOHAM €KOCHCTEMUMA MOTY OMTH HpEeJMET MOPAIHUX pa3Marparma U KOjUM MPHUHIMIIUMA CE€ YOBEK MOpa
BOJIUTHU y TPETUPAY XKHUBOTHE cpeanHe? [la iu 4oBek MMa 00aBe3e U OJArOBOPHOCTH y OJIHOCY Ha MPUPOIHU CBET
KOjH HAC OKPY)Kyje, He3aBHCHO 0J1 0J{HOCa mpeMa Jpyauma? Ha koju HaunH 4oBeKOBe 00aBe3e U OJJrOBOPHOCTH
npemMa MpUPOJHOM CBETY (aKO UX MMa) MOTY Jia Ce HOCE Ca OHUM INTO YOBEK MMa MPOTHUB JbYICKUX HHTEpECa U
Bpennoctu? Cy0jexTH 3alTUTe KOjU Ce Halla3e y OJrOBOpMMA Ha OBA MHTAaa PA3JIMKY]y €KOJOIIKY €THKY OJI
omuTe etuke. OnmmpHuje, Ibidem, ctp. 466.

52 Cap »xuBHU CBET ce MOKe, YCIOBHO, KaTeropucaTu y meT mapcrasa — Monera, Protista, Animalia, Fungi n
Plantae. 36or orpaHMYeHOCTH YOBEKOBHMX Ca3Hama O HPUPOIM, W3aBajarka Monera, Protista m Fungi, kao
moceOHMX IapcTaBa y oqHocy Ha napcrsa Plantae u Animalia, Huje ommre npuxsaheno. borarcTBo npupoje ce
U JlaJbe€ OIMpE YOBEKOBOM KiacudukoBamy. Jerassnumje, H. DBykuh et al., IHowonpuepeona szoonozuja,
IMomonpuspenuu dakynrer, Hosu Cam, 2017, cTp. 262.

8 M. Augpejesuh, O0zo60procm 3a wimemy Kojy npuuunu xcusomuroa, IHCTUTYT 3a ynopeaHo npaso, beorpan,
1969, ctp. 9.
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Te je 300r Tora M rmojesia )XMBuX Ouha Ha OUJBKE M )KUBOTHIGE PEJIaTUBHA. 300J1031 yKa3yjy 1a
,,KOIl OpraHn3ama Ha HIDKEM CTeleHY pa3Boja BeoMa je TeIIKO Je(pHHHUCATH pa3uKy u3mehy
OMIbAKA U KUBOTUIHA YHje je (PUIOreHeTCKO TIOPEKIIo 3ajeauuuko”. %

Jlocaganimy Hanopu OHOJIOTa M 300J10Ta HUCY MPOM3BENN MOTIIYHO 33J]0BOJbaBajyhy
neUHUIN]Y )KUBOTHIbA jep HUjeaHa neuHHUIMja ,,He MOXKE JIa IIOBYy4Y€e O] TIOYETKa /10 Kpaja
JacHY TpaHHMIly M 14 OKBUpE Koju he OMTH TOBOJbHU Jia 00yxBaTe CBE OOJIMKE KUBOTHH-CKOT
cBeTa M HCTOBPEMEHO HCKJbYdH cBe oOmuke OmsbHOr csera”.®® Vmpaso je Ta ckiagma
LIEJIOBUTOCT JKUBE MPHUPOJE ,,0CHOBHU Pa3JIOr KOjH HE JI03BOJbABA jEIHO TAKBO JIOTMATCKO
nedpunucame”.®® TIputom, YoBek jol yBek HHje MPOHUKAO Y CBE HCTUHE CBETA, Te 3Hamba Koja
noceyje 0 )KUBOTUEAMa ,,jOI YBEK Cy HEJOBOJbHA M 300T TOTa IMOCTOjH JIOBOJBHO IPOCTOPA
33 pa3IMYNTa MUIUbEma .5’

Pasrpannueme n3mel)y Ousbaka W KHBOTHEbA IIOCTaje O MHTEpeca y IpaBy jep ce
IeTI0BU MaTepHjaIHe MPUPOJE TPETUPAjy Kao CTBApH Y MPABHOTEXHUYKOM CMHUCIY, KOj€ MOTY
NPUYMHHUTH IITETY YOBEKY M IOBOJOM KOjUX YOBEKY MOXKE OMTH MpOy3poKoBaHa mrera. Mmak,
npaBo ce He 0aBU MOCEOHO TMOjMOM KHBOTHHbA. 10 je TeMa OHMOJIOIIKUX HayKa. Y OHHM
chepama JpyIITBEHUX OJJHOCA KOJH CY Ol MHTEpeca 3a IPaBo, 10jaM KUBOTHA CE Y3UMa Kao
OIIITE TO3HaTa KaTeropvja Wiu ce ynoaoOsbaBa KOHKPETHUM HHTepecuMa mpasa. [IpaBHu
ponucu He oapelyjy 1ITa je KUBOTHIA, Beh Koje KUBOTHCKE BPCTE CIIa/1ajy MOJ] 0Baj MojaM
3a motpebde ypehema cBor npeamera.

Bonehu ce npaktnunum norpedbamMa, mpaBHa T€OpHja yHoAoOJbaBa M0jaM >KUBOTHHbA
nojMy ctBapu. Y nomahem rpalhanckoM IpaBy 1ojaMm cTBapu Huje nepunucad. Y I'pahanckom
3akoHnKy KuexxeBune CpoOuje u3 1844. romune, ctBap je Ouna oxpehena kao ,,cB€ OHO LITO
HUje 4OBEK, WM HHje NuIe, a Ha motpedy doseky cmyxu”.®® C npyre crpame, Kpusuunu

3aKOHMK y3MMa I10jaM MOKPETHUX CTBApH Kao caM 110 ceOU JJOBOJbHO jacaH U JAONYHbYje HEroB

OKBHP TaKo Jia 00yXBaTH U €HEprujy, Teae)OHCKH UMITYIC ¥ padyHapcku mnoparak.®® IIpasua

8 H. Byxuh et al., op. cit., crp. 47.

8 M. Aunpejesuh, [pasHa kBanuurauuja xusoTHba, Anau [Ipasroz paxyimema y Beozpady, ron. 14, cs. 1,
1966, ctp. 94.

8 M. Anapejesuh, Odzo60procm 3a wimemy Kojy RPUYUHI JHCUBOMUILA, CTP. 9.

7 H. Byxuh et al., op. cit., ctp. 261.

88 Bunern: § 182 I'pahanckor 3akonuka 3a Kmaxesctso Cpoujy, o6Haponosan Ha brarosectu 25. mapra 1844,
roauHe, J{p>xkaBHa Kmuroneyatma, beorpan, 1873. ¥V namem tekcty, CI'3. Mako je CI'3 npecrao na Baxku 1946.
rojIiHe, HEroBa IMpaBuiia YCIOBHO MOTY OWTH NMpPUMEHEHA O] CTpaHe Cy/A0Ba 3a pelllaBarbe HeperyIucaHor
CITOPHOT TIPABHOT OJTHOCA, Y CKIIaAy ca 3aKOHOM O HEBaXXKHOCTH MPABHUX MPOTHCa JOHETUX mpe 6. ampuiia 1941,
1 3a BpeMe HelpHjaTesbcKe OKymanyje. Bumern: wi. 4 3aKoHa 0 HEBaXXHOCTH MPABHUX MPOIHCA JOHETUX TIpe 6.
anpuna 1941. u 3a Bpeme Henpwujaresbcke okymnamyje, ,,Cin. muct ®HPJ”, 6p. 86/1946. YV nasbem TekcTy, 3aKOH O
HEBAYKHOCTH ITPOIIHCA.

% Bunern: un. 112 cr. 16 Kpusnunor 3akonuka, ,,Cn. rnacauk PC”, 6p. 85/2005, 88/2005, 72/2009, 111/2009,
121/2012, 104/2013, 108/2014, 94/2016 n 35/2019. V nasem Tekery, K3.

25



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

TeopHja pelaTHBHO ycariameHo oxapelyje cTBapu Kao JeioBe MarepHjajiHe NpPUPOAE Ha
KOjEMa Ce MOJKe YCTIOCTaBUTH BIIACT YoBeKa. ' JeHAKO TaKo, M JKMBOTHHbA ce ofpelyje kao 1eo
MarepujajJHe NpUpoONe HaJ KOJOM C€ MOXE YCIOCTaBUTH BIACT 4YoBeka. JlomarHa
KapaKTEepHCTUKA KUBOTHILE jeCTe Jia je TO ,,KUBa CTBap”’, OAHOCHO ,,CTBAp Koja XUBH (chose
anime)”, HACYIIPOT Koje Cy CBe OCTaJle CTBApH ,,MpTBe (chose inanimee)”.”

IIpema CyBaxyy (Maurice Sauvageot), y paBy ce IoJ )KHBOTHIaMa MOAPa3yMeBajy
cBa xuBa Ouha cem yoseka.’? IIpumehyjyhu na Tako mona3y 10 pasHIakema NPaBHOT 10jMa
KHUBOTHUEE OJ1 BbeHOT Onojomkor mojma, Auapejesuh (MunuBoje AnapejeBuh) mpemiaxke na
Cce KUBOTH A ITPABHO OJIPEIIU Kao ,, )KMBa CTBAp Koja je criocoOHa nia oceha u aa ce kpehe, anu

6e3 pasyma”.”® CaBpeMeHa MCTpaKMBamba O MHTEIUTEHIM]H KUBOTHA, TAK, TI0OM]ajy OBaj

nocieamu yenos.”* Huje 10Bo/bHO pehu na cy )KMBOTUIbE XKHBE CTBApU €A UyIUMA U Ja CYy

70 Cteap (res) je meo mMaTepujanHe IPUPOJE KOja CIIYKM 3a0BOJbaBaby IOTpeda I0jeIMHALA TOBOJOM KOjHX
Mory mnoctojaru rpahancka cy6jextuBHa npasa.” P. KosaueBuh Kymrpumosuh, M. Jlasuh, Cmeapno npaso,
IlynTta, Hum, 2009, cTp. 9.

,,CTBap je mmojasa Koja iMa MaTepHjaIHy er3UCTCHIIN]Y, KOja IOCTOjU Y CAJallll-OCTH M KOjOM YOBEK ITyTEM CBOjHX
TEXHHUYKUX W npuBpenHux ypehaja moxe pacmornaratu.” M. Vukovi¢, Opéi dio gradanskog prava, knjiga Il,
Skolska knjiga, Zagreb, 1960, str. 4-10.

,,CTBaprMa y IpaBHOM CMHKCITy MOTY C€ CMATPaTH CBU JICIIOBH NPUPO/JIE, KOjH MOTY OUTH TIOTYHEHH YOBEUH]O]
BJIACTH, a CITy)Ke KakBOj JbyncKkoj motpebu.” JI. Mapkosuh, I pahancko npaso, Ilpsa xrwuca, Onwmu 0eo u
Cmeapno npaso, Haponna camoynpasa, beorpaz, 1927, ctp. 165.

Mako HaBemeHH IMpeceKk ojpeljerba MMojMa CTBapu y MPaBHO] HAyIM [OKasyje ozarosapajyhin cremeH
yCaryalieHOCTH, 32 HaC je OJ 3Hauaja MCTOPH]CKO-TIPAaBHHU MpeceK. Y PUMCKOM IIPaBy HUCIPBA je BAXKHIO Ja je
CTBap CaMo OHO IITO Ce€ MOKE JOJUPHYTH, OCETHTH YyJIOM Hoaupa: res sunt eae quae tangi possunt. ITotom je
[10jaM IPOIIUPEH Ha MOTYHHOCT OCETJHBUBOCTH CBUM dysinMa. [IpBoO je 01O CIIOPHO 1a Jin je eHepruja (TOIIoTHA
u enexTpuuHa) crBap. [IpaBHM MpONMCH JaHAC M3PUYMUTO IPONHKCYje Aa ENEeKTPUYHA EHepruja jecrte cTBap
(mpowu3Box). Ha mpumep: wi. 5 nomaher 3akona o 3amrrutu notpoinaya (,,Cit. rmacauk PC”, 6p. 88/2021), a cee y
ckitay ca wi. 4 EBporicke qUpekTHBE 0 OATOBOPHOCTH 3a mpou3Bojie ca Hepocrarkom (Directive (EU) 2024/2853
of the European Parliament and of the Council of 23 October 2024 on liability for defective products and repealing
Council Directive 85/374/EEC, OJ L 2024/2853, 18.11.2024). 3nauaj o0yxBara uHpOpPMAIHja I0jMOM CTBApH
HYXHO je ojpeljeHo moTpeOOM BUXOBE 3aIITHTE Kao MpeJMETa paBa CBOjuHEe U y npoMeTy. YoBek Huje cTBap,
ayi HeKaza pob jecte OMo cTBap. [lenoBU YoBEeKa HUCY CTBApH jep HE MOT'Y OUTH y TIPOMETY, aJIH jeCTe JJ03BOJHEHO
00OpPOBOJHLHO J1aBake¢ KPBH M KOINTaHe cpxu. Untase ,,0aHKe” MAaTHUYHUX CTaHUIA U ,,0aHKE” CcIIepMe, Y CBETY U
KOJ Hac, IpeACTaBJbajy YHOCHY NPUBPEAHY AEIATHOCT Y YHjeM CPEIUIITY je YMHH0a TTOBOIOM JIeJI0BA YOBEKA.

"L M. Planiol, G. Ripert, Traité pratique de droit civil frangais, Obligations, Tome VI, Paris, 1952, p. 841.

2 M. Sauvageot, Responsabilité civile du fait des animaux, these, Université de Dijon, 1903, p. 88. Haseneno
npema, M. Arnpejesuh, Oozcogoprocm 3a wimemy Kojy nputunu scugomuivba, cTp. 11.

8 M. Augpejesuh, Odzo6oprocm 3a wimemy Kojy npuuunu sxcusomursa, crp. 11. Anapejesuh y dpycuoru 28 Ha
HaBEJICHO] CTPAHMIIM NPHU3HAje Jla HU OBa MpaBHA JAe(HHHUIIM]ja )KUBOTHHA HE 0JIrOBapa y MOTIYHOCTH BUXOBOM
OMOJIOIIKOM OjMY, jep BaH cdepe NeduHHIje 0CTajy KUBOTHILE Koje ce He Kpehy, Hip. kopamu. Unak, noxaaje,
,»OBE€ JKUBOTHIHE Cy U3Y3€TaK, a Y3 TO Cy HEKe 0J] HE3HaTHOT MHTepeca 3a MpaBo’”.

74 JlabopaTopHjCcKa UCTPAXKMBAakba TIOKA3aJIa Cy Jia Cy HEKE BPCTE )KHMBOTHE:A CIIOCOOHE 32 KOTHUTHBHE OTEPAIN]je
U Jla cy criocoOHe 1a Hayde ozpeleHe Mojerne noHanama. MajMyHH MOTY Jja BpIlle IPOCTe PayyHCKE olepanuje
WIN J1a TIOBE3Yjy PedH ca MpeaMeTHMa y cBojoj okonmHH. [lamaraju Mory na caBianajy oapehenu GpoHn peun n
Ja cBoje moTpebe BepOanusyjy kopuctehu Taj gonn. Ilcn Mory ma pasymejy HEKOJUKO JeCETHHA KOMAaHIH,
M3pUYNTHX WM 3HAKOBHUX. MUIIIEBU MOT'Y Jia Hay4de HajOpiKe MyTeBe M3jacka u3 JaBupuHTa, UTa. Oncepsanyje
MOHAIIAka KUBOTUIbA y MPUPOAHOj CPEAMHH BOJE UCTUM 3aKkibyuluMa. HamaBiiu pymy y OpaHu, Kpo3 KOjy
poJia3y Boja, nabap je y ctamy Ja OryJid Iapue ApBeTa A0 AcOJbHHE KOja 0roBapa MPEeYHUKY pyIe U Ja FhOMe
3aTBOpH pyny. JIaBuie y KOOpIMHUCAHOM Hamaay HAcToje Jia JIOBUHY OKpYXKE WJIM Ja je ,,ycMepe” Ka Ipyroj
TpyIH JIaBHIIa, KOje 4eKajy y 3aceau. Kama 4oBek ruiaHupa Hamaj, TO Ha3uBaMmo ,,yMeTHolhy paroBama”. He
MOXEMO CIMYHO IUIAaHWPamkE >KUBOTHIA Ha3BaTW OOMYHMM HMHCTHKTOM. IloTpeban je wmHTenekT koju he
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crocoOHe 1a ce kpehy, jep Hema pasnBajajyher ycioBa o yoBeka. CBECHM M Jjajbe J1a TaKBa
neduHHUIMja HUje CaBpIIICHA, )KUBOTHIE oapehyjemo kao xkuBa Ouha, pa3auumTa O YOBEKa,
Ko0ja cy criocoOHa Ja gylnMa JOXKHBE YTHIIAje U3 CIIOJbAIIhET CBeTa U Ja ce kpehy.

[Tonyheno oxpeheme HacTOju 1a 00yXBaTH CBE JKUBOTHILE U CTOTA je mpemupoko. Kao
TaKBO, HETOBa KOPUCHOCT Y MPaBy MOCTOjH CaMO KaJia TOBOPUMO O 3aITUTH KUBOTHHA, jep
KHBOT y CBakoM OOJIMKY 3aciyxyje yBaxaBawme. C Jpyre cTpaHe, Kajga je ped O IMojMy
KUBOTHIbA Y IPABHUM IIPOMUCHMA, OH HY)KHO OMBa CBEJICH Ha MamH KpPYyr BPCTa, O] 3Ha4aja
3a JAPYIITBEHE OHOCE KOjU Cy MPEAMET peryiucama. VMcro unHe u mpomucu Koju ypehyjy
3alITUTY JKUBOTHA, KajJia Ty 3allTUTy CBOJIE Ha ofpeheHM Kpyr >KUBOTHELCKUX BpCTa U
onpelyjyhu uzyseTke of npyxama 3aIlTUTE.

AKTyenu30BaHe pacrlpaBe O 3alITHTH XUBOTHEA BOAWJIEC CY YCBajamy CIEIHjaTHUX
3aKOHA O 3aIITUTH XUBOTHIA U JOOPOOUTH KUBOTHIbA Y TIPABHUM CHCTEMHMA LIMPOM CBETA.
VY BehuHuU citydajeBa, OBH 3aKOHU MPUJIIMKOM OIPEACIbCHa M0Jba CBOjE MPUMEHE TOjMOM
KUBOTHHAa O0yXBarajy caMo KuuMmemake. Tako y cmuciy nomaher 3akoHa o 100poOuTH
KHUBOTHIHA, )KHBOTUELOM CE€ CMaTpa CBaKM KHUMEHAK KOJH j€ Yy CTamy J1a OCEeTH 00J, MaTmYy,
ctpax m crpec.”” Jlomahn 3aKoH O BETEPHHAPCTBY I10jaM KMBOTHE:€ ozpelyje Habpajajyhu
KaTeropvje M BpPCTEe XUBOTHIA, U TOTOM HeraTuBHO oapelyjyhu mojenmHe kareropuje.
[Ipumepa panu, HaBeACHH 3aKOH MPBO ofpelyje na Cy KUBOTHUIE Manmkaph M KOMUTapH, Ia
notom oxpelyje BpcTe mamkapa M KOMMTapa, MU deMy JIHCTa HHje 3aTBopeHa.’® Haxon
HaOpajama oapel)eHrX KaTeropuja u BpCTa, 3aK0OH J0/aje ,,APYyre >KUBOTUIHE U MITHUIIE KOj€ HUCY

KMBHHA”, y3 TIOKYILIAj BbUXOBOI 00yXBaTa Kpo3 ynorpedy Kojoj ciiyke ((KUBOTHUH-E U NTULE Y

»IPEIBUACTH” OYCKHBaHE IOCIEAULE MNpemy3eTHx akuuja. Jyroroguiumu ,,Taldy NPOTHB YyBaKaBarmba
Cy0jeKTUBHHX MEHTAIHUX JOKHBJbaja HEJbYJCKHX JKHBOTHIA  HE3HATHO T'yOM Y CBOM HMHTEH3UTETY, YCIIeH
He3aHeMapJbUBHUX HMCTPAXKHMBAba MOHAIIAkA KHUBOTHA ¢ Kpaja XX Beka. D. Griffin, Animal Minds, The
University of Chicago Press, Chicago, 1992, pp. 2-3, 6-7.

> Bugeru: . 5 Tau. 13 3akoHa o 100poOUTH KMBOTHA, ,,Ci1. TnacHuk PC”, 6p. 41/2009. ¥V namem TekcTy,
311K.

76 Bugeru: un. 3 Tau. 22 3akoHa 0 BeTepUHAPCTBY, ,,Ci1. rmacHux PC”, 6p. 91/2005, 30/2010, 93/2012 u 17/2019
— 1p. 3akoH. JKuBotube cy nomahu mamkapu u kormurapu (qomaha rosena, ykipydayjyhu Bpere pomosa Bubalus n
Bison, cBume, oBIIe, K03¢ 1 foMalii KONUTAPH YKIbY4Y]jyhil KObe, Marapiie, Masre ¥ MyJjie), )KUBHHA (rajeHe NTHLE
ykibyuyjyhu kokomke, hypke, rycke, marke, Mopke, IITHIIE KOje ce He cMaTpajy AomahuM, au ce ysrajajy Kao
nomahe )KMBOTHISE, OCUM paTHTa), paTure (HOj, eMy, pea, Moa U KHMBH); JlaroMopdHu (3e4eBu, KyHuhu, u Apyru
TJI0ZIApH), TMBJbAY (JJUBJBH HAITKAPH, KOTUTAPU WITH JIATOMOP(H, YTy KOITHEHU CHCApH KOjH Ce JIOBE 38 HCXPaHY
JbYIIM M KOJH CE€ cMaTpajy ciI000JHOM JMBJbA4YH IO BakehnM mponmcuMa, ykibydyjyhu cucape Koju KHBE Ha
orpal)eHOj TEPUTOPHUjU Y CIOOOIHUM yCIOBAMA CIIMYHAM OHHMA y KOjUMa JKUBHU CII0OOJHA JWBJbAY H JHBJHC
NTHIE KOje ce JIOBE 32 MCXPaHy JbyIH), IPyre KUBOTHILE M NTUIE KOje HUCY JKUBHHA ()KUBOTHUIGE U MTHIE Y
300JIOIIKOM BpTY, TICH, Madke, I4eie, CBUJICHA Oy0a, IWBJbE >KUBOTHUIE, TMHU3aBIH, JTa0OpaTOpHjCKE |
eKCIIEPHMEHTAJIHE KUBOTHIbE), pUOe U Ipyre BOACHE JKMBOTUHGE (MOPCKE MIIM CIATKOBOJHE YKHBOTHIGE, OCHM
JKHUBHX IIKOJBKH M OCTaJIMX MEKyIIalla, )KUBUX 00JJbOKOXKANa, )KMBUX IUIAIITAIIA M )KUBHX MOPCKUX Iy)XeBa U
CBHX cHcapa, penTwia W >kaba 0e3 ob3mpa Nla M Cy OWBJbE WM y3rajaHe), MIKOJPKE W OCTaTH MEKYIIIH
(Lamellibranchiata koju ce xpane ¢punTpupameMm), myxkeBu (KomHene racrpomnoae Helix pomatia Linne, Helix
aspersa Muller, Helix lucorum u Bpcte u3 nopoauue Achatinidae).
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300JIOIIKOM BpTY, J1a0OpaTropHjcke M EKCIIEPUMEHTANHE J>KUBOTHIE, HTH.). llojenune
KaTeropmje cy MHTepecHO ozapelhene, xkao mTO Cy ,,Jpyrd KOITHEHH CHCapH KOjU Ce JIOBE 3a
MCXpaHy JbYIU U KOjH C€ CMaTPajy cI000JHOM IUBIbauH 10 BaxkehnM mponucuma”.”’ 3akoHCKH
1ojaMm >KMBOTHE-A HE OJroBapa OMOJIOIIKOM IOjMY JKHBOTHHA jep HUje oOyxBaheH 3HauajaH
6poj Bpcta napctsa Animalia.”® Takas mpuUCTyH 0OAroBapa aHTPOIOIEHTPUYHO]j CBPCH 3aKOHA,
KOjU y CNMHLEHTPY CBOI' YCTPOjCTBA MMa KOPHUCHOCT 3a YOBEKa, YaK M Kaja MpOKJIaMyje
,,3AIITUTY U yHanpeleme 31paBiba u 100pPOOHTH KUBOTHHA .

Hcre mnpuHunune Hymepaluje M HeratuBHe neduHHLMje y onpehuBamy mojma
KUBOTHHA HAJIA3MMO M y 3aKOHMMa JAPYrHMX 3eMajba. 3aKOH O J0OpOOMTH KUBOTHHA
Cjenumennx Amepuukux /[pskaBa mojam >kuBOTHE-E onpelyje kao ,,0MiI0 KOjU >KUBH HIIU
MpTBU I1acC, Ma4yKa, MajMyH (HEJbYICKH MPUMAT CUcap), 3aMOpall, Xpyak, 3eI] WIH HeKa Ipyra
TOIIJIOKPBHA XUBOTHHA, 32 K0Ojy Cekperapujar yTBpIU Ja c€ KOPUCTH, WIK je HaMEHeHa, 3a
UCTPaKUBAE, TECTHPAE, CKCIICPUMEHTHCAbE, WIH H3JIOKOEHE CBpXe, WM Kao KyhHM
myouman”.% VcroBpemeno, 3akoH U3 Tojpydja cBor obyxBara MCKJbyuyje ompehene Bpcre
KMBOTHIbA C 003UPOM HA B-UXOBY CBpPXY.S!

3akoH O n00poOWUTH JKHMBOTHHa YjeaumeHor KpaseBcTBa MojaM JKHBOTHH-A
OrpaHHYaBa Ha KHUMEH-aKe, Pa3InduTe OJ] Y0BeKa, Koje MpHUMaajy Koy (pasieny) xopaara.t?

ITojam xuBOTHHA He OOyxBara in vitro (aze pas3Boja (peryc u emOpuoH). McroBpemeHo,

OCTaBJbEHA je MOTYNHOCT J1a HaJIJIe)KHA Tea, 3a MoTpedbe OCcTBapuBamka HEKE WM CBUX CBpXa

" BumeTy IpeTXoAHy (yCHOTY.

78 HajyousbMBHjH j€ IPUMEp HHCEKATa, O] KOjUX Cy caMo MYelie U cBUjleHe 6y6e 00yxBaheHe M0jMOM KMBOTHH:A
npema 3akoHy O BeTepHMHApcTBY. Pasmor m3nBajama OBMX BpCTa jecTe H-MXOBa KOPHCHOCT doBeKy. Ca npyre
CTpaHe, U30CTaBJbEHE Cy OCTaJe BPCTE MHCEKATa, KOjU NPE/ICTaBIbajy HajOpojHHje )KUBOTHILCKE BPCTE Ha 3eMJIbH
(MpaBu, OyBe, MyBe, UTA.). MHOTE O/ X YOBEK IOXXHMBJhABA Ka0 IITETOYMHE (HEKOPHCHE) )KHBOTHHE, KOje
c10001HO yHUINTaBa (KPOMITMPOBA 37aTHIlA, OMJbHE Baimu, OybamBade, MpaBu, MOJBIU, UTA.). YTopeauTy, H.
Bykuh et al., op. cit., crp. 418, 428-460.

S Bugeru: un. 1 3aKkoHa 0 BETEPUHAPCTBY.

8 Bugeru: sec. 2132(g) of the Animal Welfare Act 1985: U.S.C. Title 7 — Agriculture, Chapter 54 —
Transportation, Sale and Handling of Certain Animals. Umajyhu y Bumy ma je eHIJIeCKd CIyXKOEHH je3WK
Cjenumennx Amepuukux [lpxaBa n YjeaumeHnor KpasbeBcTBa, Te Aa Cy y IOjeMHUM CilydajeBUMa Ha3MBU
3aKOHa HUCTH, TO heMo paay BUXOBOTI pa3aBajama IMOpPEe] aKpOHHMA 3aKOHA HAaBOJUTH M O3HAKY Ap)KaBe Npema
mmdpapHuKy 3emasba Haponue Oanke CpOuje (koju oiroBapa ommTe npuxBaheHMM o3HakaMa JpXaBa y
mehyHapoaHOoM mpomery). [Ipema 3agaTiM mapamerpuma, 3a 0Baj 3aKOHCKH Iponuc kopuctiuhemo ckpahennity
AWA USA.

81 Buneru: sec. 2132(g) AWA USA. Tojam sxuBoTHma He obyxBara: (1) nTuie, nanose u3 poaa Rattus u mumiese
u3 poaa Mus, y3rajane 3a ynotpedy y HCTpaXHUBaBY, (2) KOHE KOjU c€ HEe KOPHUCTE Y UCTpaKHBauke cBpxe H (3)
npyre (dapMcKe KUBOTHIbE, Kao ITO Cy, ajll HUje OrpaHWYeHO, CTOKA MM JKMBHHA KOja C€ KOPUCTH WIH je
HaMEHEHA 32 ynoTpeOy Kao XpaHa WM BJIAaKHA, MM CTOKA WM JKUBHHA KOja ce KOPHCTH WIIM j€ HaMCHCHA 3a
Mo0oJBIIake MCXPAaHE XUBOTHIbA, Y3r0ja, yIpaBibamka WIM €(PUKACHOCTH NPOU3BOIHE, MM 3a MOOOJBIIAKE
KBaJINTETa XpaHe WK BIaKkaHa. [loceOHO je MCTaKHYTO Ja 110jaM KUBOTHIbA, & THMA U IPUMEHA 3aKOHA, Y OXHOCY
Ha Tice 00yxBaTa CBe Ice YKJby4uyjyhul B OHE KOjH € KOPHUCTE Y JIOB, 00e30eheme mim y3roj.

82 Buperu: Sec. 1 of the Animal Welfare Act 2006. ¥V namem Texcty, AWA UK.
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OBOT' 3aKOHA, YCBOjU IMPOIKCE W MpaBWJIa KOjUMa C€ T0jaM >KMBOTHHbA IPOLIMpYje Ha
OecknuMemake win (paze pa3Boja deryca u eMOpruoOHa.

[IIBajiapcku 3akoH 0 10OPOOUTH KUBOTHIHA, TaKOhe, OTHOCH CE€ CaMO Ha KHUMEHhaKe.
OcraBibeno je y Hamnexxnoctu Casesnor Beha Ja mpomupu HpuUMEHY 3aKoHa W Ha
becknumemaxe.®® Aycrpujcku 3akoH 0 TOOPOOHTH KMBOTHEGA NPOKIAMYje Ja CE HEeropa
MpUMEHAa OJHOCH Ha CBE KMBOTHIGE, alld OJMaxX IOTOM OrpaHHuYaBa TMPUMEHY ojapeheHux
YJlaHOBA CaMO Ha JXKUBOTHIEG KOj€ MPUIAAa)y KUUMEHmaluMa M I[IaBOHOMIIMMA (Kiace

).8% N3puunto je HaBeNEHO 1a ce 3aKOH He MPUMEmYje y OIHOCY Ha

Cephalopoda w Decapoda
aKTUBHOCTH JI0Ba 1 pubonoBa. Hemauku 3akoH 0 JOOpOOHUTH KUBOTHIbA HE AePUHUIIIE [10jaM
KUBOTHIbA. Mel)yTuMm, 1ojeinHe 3aKOHCKE ofipeioe TUYY c€ KOHKPETHHUX )KMBOTHE-CKUX BPCTa
(HITp. KHYMEmaKa, puda, penTuiia UiH 3TIaBKapa).

HpxaBe unanune EBporicke ynuje (y HactaBky, EY) ypemuie cy 3aKOHOHAaBCTBO O
3aIlITUTH )KUBOTHIHA M CTapama 0 lbUXOBOj 100po0uTH, paTehn HapaTuB u 00aBe3e NPOoMKcaHe
y wi. 13 Vroeopa o ¢ynkuuonucamwy EY (Jlucaboncku yrosop uz 2007. romune). IIpema
YHHJCKOM TIpaBy, CBaka Jp)kaBa WIAaHHWIA Ay)XKHa je Aa oOpaTH MyHY Maxmy Ha 3aXTEBE
OCTBapema U 3allITUTE JTOOPOOUTH KUBOTHHA Y Kpeupamy U cupoBohewy nomutuke EVY y
JIOMEHY [O0JbOIPUBpEIE, pUdapCTBa, TPAHCIIOPTA, UCTPAXKHUBAKA U TEXHOJIOLIKOT Pa3Boja, KOjU
YKJbYUY]y KUBOTUIHE.

Ha mehynapoanom mnany Mmokemo Hahu cnugHe npuMmepe. [Ipema ciioBy YHuBep3anue
JeKIapanyje o J0OpOOUTH KUBOTHIbA, )KUBOTUELOM C€ CMarpa CBaKM CHCap, OCHM YOBEKa,
NTUIA, TMH3aBall, Bogo3emall, puba u OecKHUMEemaKk CIOCcO0aH Ja OCEeTH 6011.28° Caercka
OpraHu3zaiyja 3a 3/paBJbe XUBOTHEH-A Y CBOM KOJEKCY, oOpalyjyhm nuTama mnpeBeHIH]je
OonecTu W 3amITUTE JTOOPOOUTH, KOPUCTH BEOMa CYXKEHY ACPUHHUIM]Y MOjMa >KUBOTHHHA:

KHBOTHE-A je CHcap, I'MM3aBall, NTHIa wim muena.’® Ca npyre crpane, YruBepsamHa

8 Bugeru: Art. 2 der Tierschutzgesetz (TSchG) SR 455 vom 16. Dezember 2005 (Stand am 1. September 2023).
Wmajyhn y Bugy aa je Hemauku cayxOenn jesuk [lIBajmapcke, Ayctpuje m Hemauke, Te 1a cy Ha3WBH 3aKOHA y
BEJIMKOM Opojy cilydajeBa HCTH, paan BUXOBOT Mel)ycoOHOT pa3nnkoBama KopucTuhemo 3BaHUIHE cKpaheHunIe
3aKOHa (Ha HEMa4yKOM je3WKy) M O3HaKy Jpxase Ipema mudpapHuky 3emasba Haponne G6anke Cpbuje (koju
oarosapa omnure npuxsaheHUM 03HaKaMa ApkaBa y MeljyHapoaHoM npomerty). [Ipema 3aaTum napameTpuma, 3a
0Baj 3aKOHCKH Tponuc kopuctuhemo ckpahennny TSchG CHE.

8 Buneru: Art. 3 der Bundesgesetz (iber den Schutz der Tiere (Tierschutzgesetz - TSchG) vom 28. September
2004 (Stand am 28. Juli 2024). ¥V nawem tekcty, TSchG AUT.

8 Bugetu: un. 1 cr. 2 VHuBep3anHe aexnapanuje o jo6poburtu xusotuma (Universal Declaration on Animal
Welfare), ycrojene 2000. roause ox ctpane CBETCKOT APYIITBA 3a 3aIITUTY KUBOTHbA (MaHac, CBETCKa 3alITHTa
xuBoturba; World Society for the Protection of Animals, ogrocro World Animal Protection), moa oxkpuibem
Vjemumenux Haruja. Buimre o tome, H. CtojanoBuh, OCHOBHHM NMPUHIMIKN Y HUBEp3aTHE JeKIapaliije o mpaBuma
KUBOTHIbA, 300pHuK padosa Ilpasuoe paxyaimema y Huwy, Bon. XLV, 2004, ctp. 143.

8 World Organization for Animal Health (OIE), Terrestrial Animal Health Code, vol. I, 2019, p. XIII. Hegocrarak
HaBeJeHe MeUHUIM]e OTJIeaa ce Y HeIOCISTHOCTH M300pa OHnoJIomKuX Kiacudukamuja (kiace, BpCTe); IPUTOM,
0J1 CBUX MHCEKAaTa, N3/IBOjEHE Cy CaMo IT4elIe.
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JeKnapandja O TpaBMMa JKMBOTHI,A YOMIITE He Hymd oapeheme mojMa KuBoTHEE,S

00e306ehyjyhu Tume Hajuupe nosbe cBoje npumMene. Mcro Tako, Konseniuja o mehynapoaaom
MIPOMETY YTPOKEHUM BpCTaMa JHBJbe dayHe u Giope mojMOM BpcTa 00yXBara CBE KHUBOTHUHHE
u 6msbke.®® Mehyrum, Tako mupoka nedMHHUIM]a He NpyKa CTAHAAp/ 3AINTHTE CBHX BPCTa
KUBOTHKA Yy MelyHapomHO] TproBuHH, WMajyhm y BHIy TaKCaTUBHO HaBoheme, Yy
oAroBapajyhum anekcuma, yrpoXKeHUX BPCTa YHja je TProBuHa 3a0pameHa Wil KOHTPOJIMCaHA.

W3 HaBemeHOr 3aKJbydyjeMo Ja je TI0jaM JKUBOTHELE Y MPaBy PEIATUBHOT KapakTepa
na He oOyxBara cBe BpcTe. 3akoHHM Koju ypelyjy ompehene apymTBeHe OIHOCE IOjaM
KUBOTHbA TIPUIIarohaBajy nosjby cBoje npuMene. Kpo3 mnospe npuMeHe OBUX 3aKOHA yOUaBaMO
BpCTE KUBOTHHA KOje Cy o7 HajBeher nHTepeca 3a YOBeKa, U3 KOJUX pa3Jiora ce U jaBjbajy Kao
YHHUOLHM APYIITBEHUX OJJHOCA PEJIEBAaHTHHX 3a MpaBo. [1ojam KUBOTHIGE y OJIITETHOM MIPABY
o0yxBaTa KMBE OpraHu3Me KOju ce Kpehy u Mory dyinuMa jJa JOXKHBE YTUIAje U3 CIIOJbAIlHET
CBETa, ¥ KOjH MOTY Jia Oy/ly 110l KOHTPOJIOM YOBEKa.

VY omHOCHMMa KOjU HACTajy MOBOJOM IPOY3pOKOBama IITETe, OUTHA KapaKTEPUCTHKA
KUBOTHIHA [TOCTAj€ IbUXOBA MPHUITATHOCT YOBEKY, OJIHOCHO MOT'YNHOCT KOHTPOJIE YKUBOTHHCKOT
MOHAIIaka Ol CTpaHe YoBeKa. Kaja Te mpura HOCTH WM KOHTPOJIe HeMa, omTeheHn He MOXe
NPETPIUbEHY IITETY JIa IPEBAU Ha IpyTro JuLe. Tako, He MOCTOjU PaBO MOTPAKUBaKbA IpeMa
IpxaBH 300r yOona CTpILIbEHA, KOMaplia WiIK Kprnesba. Mako npxaBa NMpeko CBOJUX OpraHa
nenyje Ha Ccy30Mjalby OBHUX JKMBOTHIbA (YHHUINTaBalkeM THE3[a CTPIUbEHA y IIymMama,
3alpanIiBakbeM BOJIEHUX TIOBPIIMHA Yy JIETO, 3alpalldBakeM TPaBHATHX IOBPIIMHA Y
nposiehe), ycies BUXOBE BeIMUMHE Hajuelihe He MOCTOje ca3Hamba O BUXOBOM IOCTOjamY,
Opojy U KpeTamy. lcTo Tako, He MOXE ce TYXKHMTHU Ap>KaBa jep Cy TEPMUTH YHUIITHIIHU JPBEHY
rpal)y wim jep cy MpaBu YHUIUTHIIM 3aiIuxe XpaHe y Kyhu. J[pyrauuja je cuTyanuja kaja Heka
KOMITaHW]ja, MHCTUTYT WY TOjeIMHAIl Taju CTPILJbEHE, KOMapIle, KpIesbe, TEPMUTE UIIH MPaBe.
VYKOJIMKO IITeTa HacTaHe ycies Heobe30eheHor mpucTymna noApyyjy rie ce 0Be )KUBOTHUILE raje,
M Heobe30eheHor TpaHCopTa OBUX KUBOTHHA, Tajla he mocrojatn ob6aBe3a HaKHa e LITETE.

VY olnactu oAmITETHOT MpaBa, MpaBHA TEOpHja MO M0jMOM KHUBOTHHA yOpaja U OHE

OpraHu3Me KOju IMpeCcTaBibajy Mpena3Hy rpaHuily udmel)y OMJbHOT U )KUBOTUECKOT CBETA, TE

87 Vnopenntn, YHuBep3anna nekiapauuja o npasuMa xkusotuma (Universal Declaration of Animal Rights),
ycBOjeHa on cTpaHe MelyHapoaHOT caBe3a 3a MpaBa >KUBOTHHA, moj okpuwibeM YHECKO (UNESCO,
International League for Animal Rights), 1978. roguae u mpomemena 1989. rommue. Bume o tome, H.
CrojanoBuh, OCHOBHU IPUHIIAIIN Y HUBEP3AITHE NCKIIApalinje O MpaBuMa )KHBOTHIbA, CTp. 143.

8 Bunern: un. 2 Konsenuuje o MelyHapoaHOM IPOMETY yrpoKeHHX BpcTa quBibe (payHe u (piope, 3aKoH 0
notephuBamy ,,Cit. et CPJ — Melynapoauu yrosopu”, 6p. 11/2001 (Convention on International Trade in
Endangered Species of Wild Fauna and Flora, CITES). Kouseniuja npezcrasiba Meh)yHapoqau criopasym usmehy
BIIaJIa 3eMaJba UJIaHWIA, cadynieH 1973. roguHe Ha WHUIMjaTHBY MehyHaponHe yHHUje 32 OdyBame MPHUPOJIE
(International Union for Conservation of Nature, IUCN). Cp6wuja je patudukoBana kousenuujy 2001. ronuse.
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Cy Kao TaKBHU IPEJIMET CBPCTaBamba y pa3IMyMTa apcTBa oJ] CTpaHe Ouosiora u 300io0ra. Peu
je o BupycuMa u Oaxrepujama.®® Mehyrum, u oBze je onpenesbyjyhn yciioB NUTame CBOjUHE,
yrnorpebe WM KOHTPOJE OBHMX OpraHmzama off CTpaHe cyOjekara mnpaBa. Pazmuuure
naboparopuje, MHCTUTYTH W HAyYHHUIM pPa3BHjajy KOJOHHMje OBUX OpraHM3aMa M BpIIe
oaroapajyha Hay4yna ucrnutuBama. lllTera mpoy3pokoBaHa MPEeHOCOM OOJIECTH OJ CTpaHE
TAaKBUX OpraHM3aMa jecTe IpeIMeT paclpaBibarka y OJIITETHOM mpaBy. Melyrum, pasBoj
OakTepHja M BHpyca y IMPUPOAM HE BOAM TpaljaHCKONpaBHO] oAroBopHoctu. IIpumep jecre
MPEHOC 3apa3Hux OosecTy y BpTuhrMa, IKojiama U Ha pajiHOM MECTY.

[Tojam o0jekTa mpaBa jeqHa je O IMIaBHUX TeMa y MpaBHO] JHUTepaTypu rpahaHckor
r[paBa.90 Boaunenuh uctude fa 10 1aHac HHje OMIITEYCBOjEHO jeIHO 3HAYCHHE H3pa3a 00jeKar
npasa.’! On ynyhyje na ce objexar mpasa y IMTepaTypH pasIM4dUTO MTOCMATPa KA0 OHO YHME
ce BJlaJga, OHO YMME CE pacrojiake, OHO INTO C€ AYryje WIM OHO Ha IITa j€ YCMEpPEHO
cybjeKTHBHO TIpaBo, cariamasajyhu ce ca IOTOmOM opeaHHIIOM.

Kopucrehu ce guxoromujom craryca y mpaBy (cyOjeKTH U 00jeKTH IpaBa), oOjexar
mpaBa oapel)yjeMo kao cBa ,,i00pa, Tj. BpeAHOCTH KOje ce IpeMa Bliaaajyhem cxBaramy IpaB/ie
pacrioniesbyjy m3mely cy6Gjexara mpapa”.®® Kipyuna mieja, xoja 06e36elyyje yHMBep3amHOCT

oBako ofpeheHor mojma oOjexTa CTBapH, Oriiefa ce y ,,BaJlyTHO] Kiay3yau : Biazgajyhe

8 N. Koctuh, ITojam onacne cmeapu, CaBpemena agmunuctpanuja, beorpan, 1975, ctp. 92.

% Mapxkosuh (JTazap Mapkosuh) ynopelyje aBa HajupeTe)HMja MHUILbEHA O NojMy objekTa mpasa. ITpema
pBOM, OOjeKT MpaBa Cy OHa JKMBOTHa 00Opa, Ha 4YHje je Y)KHBame YIPaB/beHA BOJbA, CAIpXKaHA Y IOjMY
cyOjeKTHBHHX TpaBa (CTBapH W JbYICKe panmke). Ha ocCHOBY OBakKBOT, HajpaclpocTpameHujer, oapehema mojma
CTBApH, CTBAPHO IIPABO j€ OJIHOC JINNA IIPeMa CTBAPH, a HE OJJHOC JIMNA ¥ JIMIA; a OOJUIalMoOHO MPaBo je MpaBo
Ha JbYJICKE pajme (YMIBEmhe W Heunmbemne). [IpeMa ApyroMm MuILbERY, KOj€ MOJIa3d O MpPEMHCE Jia MpaBo
peryiuiie UCKJbY4HBO OfHOCE M3Mel)y JbyaH, 00jeKT mpaBa je jeJJHa MHAMBUAYaJIHA BOJbA KOja j€ MOTYHI-CHA
BOJHU CaJ[pKaHO]j y MojMy cyOjeKTHBHOT IpaBa (00aBe3aHo JIUIE), OTHOCHO 00jeKT mpasa cy ucta 6uha koja Mory
6uth M CyOjeKTH mpaBa, alH Koje je 00jeKT mpaBHOT opjamhema u3 mojMa cybjekTuBHOT mpaBa. Kako ce
Ccy0jeKTHBHO MPaBO cacToju 01 oBIamhema U obaBese, To je 00jeKT oBnamhema, BoJba Koja TPITH, 3aIpaBo 00jexaT
npasa. CTBapHa mpasa cy oJHOCH u3Mel)y Jbyau TOBOIOM CTBapH, a 00jEKT Mmpasa je OHO JIMIE Koje oBpeau Tyhe
cy0jeKTHBHO TPaBO CBOjHHE WIIM U3 ¢ M3BEIeHO opamheme. MapkoBuh He TOBOPHY IMPOTUB APYTOT MUIIJBEHHA,
HO HCTHYE /1a 00a M3paxanajy ,,jeTHO UCTO, CaMO Ha pa3nuanTe HaunHe . [IpBO MUIIbEHE Y IPBH TUTaH UCTHYE
HMBOTHO 100pO Kao HEMOCpeaHu 00jeKT uctpes obaBe3aHor cydjekra. J{pyro MUIIBEHE TO JKUBOTHO 100pO Kao
nocpeaHu 00jeKT NpejacTaBiba M3a obaBe3aHor cyOjexTta. Pasmor Hajmmper npuxBaTama NMPBOT MHUIIJBEHA
MapkoBuh Hanmasu y NpakTULH, ,jep JbYJACKH yM oOuuHO he mpe ycBojutu oHy (OopMy MHILJBEHa Koja je
CIIMKOBHHUja M Koja 00Jpa OJroBapa JaW4KOM HECTPy4HOM Munubewy”. JI. Mapkosuh, op. Cit., ctp. 162-164.
[Ipema nocraBim Apyror MUIUbEHa, HEMa OTpede 1a ce pa3Marpa Jia Jiu je KMBOTHHa CyOjekaT Wi o0jexar
npaBa, HO c€ y NPBH IUIAH CTaBJbajy MHTEpPECH KOje NpaBO INTHTH: MHTEpPEC HeloBpehnBama doBeKa KOjH
JKUBOTHIbY 4YyBa WJIM YHOTpeOJbaBa, HHETOBY MATEpPHjAIHY TMO3UIU]y M €MOTHUBHY cdepy, U HHTepec
HernoBpehBama KUBOTHIbE, beH (QU3MYKH WHTETPUTET U oceTsbuBOCT. Cy0jekar mpaBa je OHaj KOju YXKHBa
oBjamhema 3alTHTE CBOJMX HHTEpeca U HHTepeca )KUBOTHIbe. O0jeKkaT paBa je 0Haj KOj! je IOBPEANO HaBeIeHE
HHTEPECe U CTOTa TPIH OBjamhema cyojeKTa, OJHOCHO HACTaje mheroBa o0aBesa.

%1 B. Bogunenuh, op. Cit., ctp. 224.

%2 1bidem, ctp. 224, 225.

9 T. Bykagunosuh, JI. Mutposuh, M. Tpajkosuh, Y600 y npaso, Nocuje cryano, beorpan, 2012, ctp. 220.
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cxBaTame mnpapae. Hekana je o6jekT mpaBa 6MO 4YOBEK, y JIaHIMMa poGoBckor craryca.®

[TpuxBarameM Heje YHUBEP3AJIHOT IpaBa Ha CI0001Y M AOCTOjaHCTBO CBUX JbYIH, JTaHAC
4OBEK HHje 1 He Moxke OuTH 06jekT npasa.>® Yipaso je oBo 10Ka3 1a 106pa 06yxBaheHa mojMom
o0jeKTa rmpaBa HUCY HEIIPOMEHJbUBA, ,,y KaMEHY 3amucana’ kareropuja y mpasy. OHO WTO je y
JEIHOM TPEHYTKY pa3Boja NHMBWIM3allMje MPUXBAaTaHO Kao oOjeKarT IpaBa, y HapEIHOM
TpeHyTKy He Mopa OuTu. CTora OHTOJIOMIKK MPHUCTYI mocTtojeheM o0yxBaTy mojma objexTa
mpaBa HUje ompaplaH. JKUBOTHIbE JaHAC jecy MmocMarpaHe Kao oOjextu mpasa. [IperxomnHo
U3JIOKEHUM yKa3yjeMo [a, y IpaBy, HHMje Ne(UHUTUBHO ofpeheHo ImTa ce CBe cmarpa
’KHBOTUEHOM, U JIa C€ FbUXOBO Ca/IallIbE IIOCMaTpame Kao 00jeKkaTa mpaBa MOXKe IPOMEHHTH.
[Tojam cTBapu kao o0jexTa nmpaBa 00yxBaTa MHOIITBO PAa3TUYUTUX KaTeropHja, 4yuje ce
KapaKTepPHUCTUKE pa3uKyjy. Y MpaBy, CTBapH ce KBaIH(]PHKYjy Kao oOMYHE M OmacHe, mpemMa
crerneHy MoryhHOCTH poy3pokoBama mrere. OmacHe CTBapy Cy OHE KOj€ CBOJHM ITOCTOjabEeM,
MIOJIOKAjeM, yIToTpeOOM MII IPUPOIOM IPEICTaBIbajy H3BOP MoBehaHe OmacHOCTH 3a CpeAnHY
Yy K0joj ce Hazase MiH ce ynoTpeospapajy.®® Fbruxoso oapelheme je ka3syncTHUHOT KapaKkTepa, Te
,,Ca TIPOMEH-EHIM TIPHIIKKAMa MOTy 100uTH Apyry canpxuny”.%’ 3HauajHa omTHKa KMBOTHIbE,
Kaja je oapehyjeMo Kao CTBap y HOMOTEXHHYKOM CMHUCIY, JeéCT€ HEeHa CIOCOOHOCT ,Ja ce
CYNPOTCTaBU BOJHU YOBEKA M a Jiejla HE3aBHCHO Of1 Berose Bosbe”. % OBa ocobuua yTuue Ha
NpaBHY KBadH(UKAIHM]y TMOjEANHUX JKHBOTHIA KAao OINACHUX CTBApH Yy KOHKPETHUM
cily4yajeBUMa, IITo Jienyje oapelyyjyhe Ha pesxkum 0IrOBOPHOCTH 3a MPOY3pOKOBaHy mTeTy. [Ipe
HO IITO C€ YIIYCTHMO y pa3Marpame MpaBHOT TPETMaHa XUBOTHHE-a Kao (OMAacHHUX) CTBAPH,
IIPBO C€ YIIO3HajeMO ca IPaBHUM KJIacH(pHKalMjaMa KUBOTHHA, O]l KOJUX CBaKa MMa ofipeheHu

3Hauaj y OALITETHOM IIPaBYy.

% He Tpeba 3a60opaBuTH 1a POOOBCKHU CTaTyC 4OBEKA HHUj€ KApPaKTePUCTUYAH 3a ,,Hepa3BHjeHa” IPYLITBA HIIH 34
JaBHa BpeMeHa. O 1moJiesiu ApyIITBa Ha cJ1000/He Jby e ¥ pOOOBE YUHIH CMO Y UCTOPH]CKHM CIIMCUMa O aHTHYKO]
ATHHH, KOJIEBIIM JeMOKpaTuje u (rino3oduje, ¥ y U3BOPHUMa PUMCKOT IpaBa, OJakKjie KOPEHE pa3Boja BYKY
caBpeMeHa €BpOIICKa 3aKOHOJABCTBA. YCBajameM TpHHAECTOr YCTAaBHOT aMaHIMaHa, POICTBO je YKHHYTO y
Cjemumennm AmepruknM Jlp>xaBama 1863. rogune (1865. rogune y Tekcacy, crynameM Ha cHary TpuHaecTor
amMaH/JMaHa), caMo Ja OM YCTYNHJIO MECTO Cerperaiuju, Koja je Tpajaia J0 mocieamux neneHuja XX Beka. Y
,,cl10001H0]” EBponn 10 1958. roauHe 1mocTojao je 300JI0IIKH BPT, YHjH Cy €KCIIOHATH OWIIM JbYIH I[pHE pace
nopeksiom n3 Konra (Opucencku Mysej Konra, kacHuje npenMeHoBaH y KpasseBcku My3ej 1ieHTpaiHe Adpuke).
HNako je nanac poOOBIaCHUIITBO ()OPMATHONPABHO 3a0pameHO, POOOBCKH CTATyC M J1ajbe (PAKTUUKH TOCTOjU Y
Clly4ajeBUMa TProBHHE JbyAMMa, IPHHYIHOT paja v IpHHYIHE yaaje/ s eHua0e (Mako cy HHKPUMUHUCAHE PaIibe).
% CnopHo je, nak, ia i1 1€JI0BM Y0BEKA MOTY OUTH 00jEKT ITpaBa — PacIoiararbe OpraHuMa, J€J0BMMa TEa U
kocoM. IIpecaljuBame oprana je A0mymTeHO Ha OCHOBY JJOOPOYHMHOT IPAaBHOT II0Cia WK POSt MOrtem, ykonnko
TO MPEMUHYJIO JIUIIE HHje 3a0paHmiIo 3a KUBOTA, OJTHOCHO aKo je JoHop. Jlem wuim menoBu Tena, Takohe, mMory
OWTH 3aBelITaHW WHCTUTYTHMa W Taaa jecy oOjekT mpaBa. Koca onmpeheHe ayxuHe je mpeaMeT YHMHHUI0E Y
YroBOpMMa O IPOJAjH Ca BJIaCyJbapHMa y YJIO3H KyIlala.

% M. Koncrantunosuh, Obaucayuono npaso, npema berewxama ca npedasarea, cpemuo B. Kanop, Hayuna
kmura, beorpan, 1952, ctp. 133-135. M. Aunpejesuh, [IpaBra kBanudukaimja >knBOTHA, CTP. 95.

9 M. Koncraatunosuh, Obnuzayuono npaso, npema beiewkama ca npedasarsa, crp. 138.

% M. Anapejesuh, [Ipasna kBanuuKkauja KUBOTUHA, CTP. 94.
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1.2. IlpaBHe knacuduKaIuje KUBOTUHHA

[IpaBHe KnacuduKalmje XKUBOTHIA ,,HUCY IpPaBHE KOHCTPYKLHje, Beh Cy Mpou3BoOA
apymTsene Tpakce”.?® Kao mTo HM MojaM KMBOTHIbA y IIPaBy HE OIrOBapa HUXOBOM
OMOJIOIIKOM II0jMY, TaKO HHM IIpaBHE Kiacu(UKaIMje HE OJroBapajy OHHUM CBOjCTBEHHUM
ouonomkuM Haykama.'% TTocehyjeMo mamby npaBHEM KIacH(HKAlUjaMa KHBOTHEbA jep Y
JIOMEHY MTPOY3pPOKOBaba IITETE, Y TI0jeAMHUM IIPABHUM CHUCTEMHMA OJ1 IpaBHE KilacuuKaiyje
3aBHUCH ofipehBambe OCHOBA M yCJIOBA OATOBOPHOCTH 32 IITETY KOjy NMPUYMHHU JKUBOTHUIbHA.
Takohe, mocmarpajyhu KUBOTHIY Kao oO0jekaT HeuMjer MpaBa CBOJUHE, OJf IpaBHE
kinacudukalyje 3aBucu oapehuBame MpaBa Ha HaKHAAY IITETYy omTeheHor Jula y clydajy
IITeTe MPUYUEHCHE KUBOTUIGH. JOII Y PUMCKOM TIPaBy JKUBOTHIE Cy pa3BpCTaBaHE IpeMa
MEIIOBUTOM KPUTEPHjyMy IPUPOJIE M HaMEHE, TaKO IITO CYy Pa3IMKOBAHE IHBJHE KHUBOTHHHE
(ferae bestiae), nomahe XUBOTHIbE KOj€ Cy CIYKHIIE Y IPUBPEIHE CBPXE, 32 BY4Y U TEIJbECHE
(quadrupedes pecudes) n cBe octane nomahe xxuBotumwe (quadrupedes quae pecudum numero
non sunt). [IpaBHa knacudukanyja )XKMBOTHIbA YTUIANIA j€ HA HAYMH HUXOBOT MTPOMETA YCIe
CBpCTaBama y res mancipi Wi res nec mancipi,’*! u Ha pEMeRy pa3IMYUTHX TYXOM 3a IITETY
071 OBUX *kMBOTHRA. O TOMe BUIIIE peur Ouhe y Apyrom Jieny.

OCHOBHO pa3/IMKOBambE KUBOTHHA jecTe Ha JoMahe U JAMBIbE KUBOTHH:E, KOj€ j€ Of
3Hauaja 300r MpaBHE BIACTH JIMIAa HaJ XUBOTHHama. Cliene MoTHojaene >KUBOTHHbA Ha
KUBOTHIGE 32 TPUBPETHO HCKOpHIINaBamke W pa3He CiyxkOe, >KHBOTHIE 3a JIPYIITBO,
JKMBOTHHE Y 300JI0IIKHM BPTOBHMA, U KHBOTHIE HaMemeHe ekcriepumentuma. % OncycTso
YOBEKOBOT' BJIACHUIITBA ynyhyje Hac Ha KaTeropujy HalylITeHUX U U3ryOJbeHUX JKUBOTUHHA.
['panuiie oBux nozaena cy (GiayuaHe U UcTa BPCTa )KUBOTHIbA Y PA3TIMUYUTHM KOHTEKCTUMA MOXKE
outu nomaha uaM IUBJbA (3aBUCHO Of TeorpadCckor M KyITYypHOT MOApYdYja), pagHa WU
KHUBOTHHA 32 IPYIITBO, BIACHUYKA WM HAITYIITEHA.

[Tojenuau ayTopu UCTHYY Ipyraunjy OCHOBHY KaTe€ropu3alujy KUBOTHHA, C 003UPOM
HA HAYMH BUXOB MPABHOT TpeTHpama.'’® [IpBy KaTeropujy umHe KOPUCHE KHBOTHEE, KOje

IIpaBO BUIIIC WJIM MakbC MITUTHU, U KOja CC aJbC pamqnaH)yje Ha AUBJBEC HEJIOBHEC XUBOTUILEC

9 M. Anapejesuh, Odz060procm 3a wimemy Kojy npusduHiL JHCueomursa, crp. 13.

10y GuonomkuM Haykama Kiacu(puKaIuja jKUBOT CBETA, KAKO OMJbaKa, TAKO U KUBOTHELA, BPIIH CE, Y3 MaHhe-
BHIIIE OJICTyNama KO TOjeMHUX ayTopa, MO caXuMajyhoj JTUHHjH BpCTa-pOA-TIOPOAHIIA-PEI-KiIaca-KoJo-
chcTeM, OHOCHO IapcTBo. Buneru u, H. Bykuh et al., op. cit., crp. 259-261.

101 M. Tonojau, Actio de pauperiae u odeoeoprocm 3a wmemy Kojy npUHUHU HCUSOMUTDA Y PUMCKOM NPASY,
JOKTOpCKa aucepranuja, Ilpasau dakynrer Yuusepsurera y beorpamy, 1997, ctp. 19-22.

102 N, Viskovi¢, Zivotinja i covek, Prilog kulturnoj zoologiji, str. 28.

103 N. Viskovi¢, Stradanja, zastita i prava Zivotinja (Prilog raspravi o ,,tre¢oj generaciji prava”), str. 821.
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(cmoboaHe M HECIIO00HE), TUBJBE JIOBHE )KUBOTHHHE, ToMahe EKOHOMCKE KUBOTHILE U loMahe
kyhHe xuBoTHIC. J[pyry Kareropujy 4yuHe MITETHE KUBOTHILE, YHje CE Cy30HMjame 3aKOHOM
perynumie (HIp. MHCEKTH W Tiomapu). Tpehy kareropujy umHe mnpaBHO HHAM(DEpEHTHE
KUBOTHUIE, 4H]y ynorpeOy 3akoH He ypehyje jep Hucy onm Beher 3mauaja. HaBemena
KaTeropu3ainja Kao CBOj pa3leiHH KPHUTEPUjyM Yy3UMa YCMEPEHE IPaBHOT peryircama
KHUBOTHIbA: FBUXOBY YIOTpeOy WK Cy30Hjame, OTHOCHO OJICYCTBO IPABHOT peryiucama. 1 oa
MoJIeNIa 3aBHCH O]l KOHTEKCTa: Mako ypehuBame MocTymnaka Ae3uH(eKnuje U Aeparusaluje
MHCEKTe M TJIoJape YHMHU ULITETHUM >KABOTHUIAMa, TE HCTE J>KUBOTUIE CE KOPHCTE Yy
naboparopujama, IITO 3aKOH PETYIIUIIE, YAME OHE MTOCTA]y KOPHCHE )KUBOTHELE.

Nmajyhu y Buny n1a je y o61actu OATOBOPHOCTH 3a IITETY IPaBHA BIACT oaiyudyjyha u
MIPaBHO PEJICBAaHTHA YHIbCHHUIIA, Y PAIy YCBajaMO IPBOOOjalTheHY KaTeropu3aIlijy, 3aCHOBAHY
Ha KPHUTEpPHjyMHMa KOPHCHOCTH J>XHBOTHH-a M IPAaBHE BJIACTH NPAaBHUX CcyOjekara Halx
KHUBOTHEbaMa. J[olaTHO, caM 3aKOHO/aBaI] 3a MOTpede MOjeIUHUX MPABHUX IPOIHKCA 0jaM
KHUBOTHEGE OTIpe/ie/byje Kpo3 MpaBHy Kareropusanujy (Ha mpumep, EBporicka KOHBEHIIH]ja O
3amTuTH KyhHUX JpyOuMMarna wiu gomahu 3akoH O IUBJbAYM U JIOBCTBY), ypehyjyhu Haumu

IBUXOBE yrorpebde, cy301jama WK 3alliTUTe.

1.2.1. ]Jlomahe u TUBJbE )KHBOTHEHE

PaznukoBame KuUBOTHHAa Ha JoMahe W MUBJbE MpEACTaB/ba HAj3HAYAJHU]Y TOICIY.
Hotopuu cy mojmMoBu gomMahux M AMBJBHX >KUBOTHHA, HAKO 00a ,,0eke” Mperu3HOM
nebunucamy. OJUlydHa KapaKTepuUCTHKa JoMahuX >KHMBOTHHA jECTe MOCTOjale OIHOCA
3aBUCHOCTH WJIM KOPUCHOCTH M3Mel)y )KUBOTHEGE U YOBEKA, Pa3BHjCHOT KPO3 BEKOBE JKMBOTA
JeMHUX y OJTM3WHM IPYTHX, a KOJH j€ YCIOBHO TPOMEHY HHUX0BE MOP(OJIOTH]j€ UK TIOHAIIAbA.
JIMBJbE )KUBOTHHHE MTOCTOj€ Ka0 aHTUTION AoMahuM.

[TomeHyTH OAHOC 3aBUCHOCTH MM KOPUCHOCTH carjieiaBa ce u3 yria doBeka. [IpaBHe
neduHUIMje 1oMahuX W TUBJEUX KUBOTHEHA 3aBHCE O] CBPXE KOHKPETHOT MPABHOT MPOITHCA,
omHocHO mpaswia. Tako, y CI'3 Hekama je OWi0 peryimmcaHo IMpaBO BIACHUKA IOBOJIOM
onberyor poja muena. [Tuene cy cmarpane qoMahuM )KMBOTHE-aMa ako JKMBE y KOIIIHUIIAMa, a
JMBJBMM aKo KuBe BaH Komnauna.'% Yak u muene W3 KOIIHMIA KOje MPOBETY BaH KONTHMIIE

myke of 24 uaca cMaTpaHe Cy AMBJBHM KHUBOTHE-aMa. °° PaHMji QpaHITyCKN 3aKOHN TPETHPAIH

104 Bumeru: §§ 239 u 241 CI'3.
195 Buneru: § 240 CI'3.

34



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

cy rony6oBe kao jomahe u Kao JHBIbe, Y 3aBUCHOCTH O roumimber 106a.'%® Osu npumepn
MOKa3yjy KOJHMKO Cy CBE TIO/ele YCIOBHE y TpaBy W BOlCHE HCKIbYYHBO HHTEPECOM
kopucHocTH. OBoMe Tpeba 101aTh /1a Ce UCTE BPCTE )KUBOTHIHA Y TIOJEAMHUM JIEJIOBUMA CBETa
cMmarpajy qoMahum, 0K ce y IPYrUM JIeJIOBUMa CBETA CMATPajy TUBJHUM.

3akoH 0 J0OpPOOUTH KHMBOTHE-A ofapel)yje moMahe KUBOTHHE KaO JKMBOTHUHLE KOj€ je
yoBek onoMahMo0 M YMjH ONCTAHAK 3aBHCH O HemocpenHe Opure doseka.'®” Opakpa
neduHUIMja onroBapa HapatuBy KoHBeHIMje O OHOIIOIIKO] Pa3HOBPCHOCTH, KOja TIOjMOM
NPUITMITOMJBCHE WM TajeHe BpPCTe O0yXBaTa CBE BpPCTE KOJA KOjHX j€ YOBEK YTHIIA0 Ha
eBOJIYTHBHE TIPOLIECE PaaM 3aJ0BOJbeHa CBOjuX moTpe6a.’’® Hacympor Tome, y cmmuciy
MOMEHYTOT' 3aKOHA, JUBJbC JKUBOTUEE Cy OHE JKMBOTHEHE UHja BPCTA, OJHOCHO paca HHUje
HaCTaJIa 1MOJI YTUIajeM YOBEKa Kao TMOCIEANIIa YKPIITakha, OMHOCHO CEIISKIIN]E WIIM Y3TOjHUX
axktuHOCTH.!%® Carnenasajyhn 3ajenso ose neduruImje, youaBamo aa ce ,,onomahnBame”
KUBOTHEbA CXBaTa Kao yTHIAj HA HACTAHAK BPCTE WJIM Pace >KUBOTHHA, KPO3 aKTUBHOCTHU
YKpIITama, CEJICKIINje WK y3roja. 3aKOH Jiaje ¥ 3HaueHe onpelema ,,)KHBOTHEHC YUjU ONICTAaHAK
3aBHCH HETIOCPEIHO OJ1 YOBEKA Kao YKMBOTHIGE KOj€ C€ ApKE M PENPOAYKY]Yy Y IMPOHU3BOAHE
CBpXE, OIVIe[HE XHUBOTUIE, KyhHUH JpbyOMMIM U JUBJBE >KUBOTHUHE KOJ€ C€ JpkKe Yy
3arouennmtBy. 1% To 3HauM 1a, 3a CBpXe OBOT 3aKOHA, MojaM JoMahuX KHBOTHEA 00yXBaTa 1
JIMBJbE )KUBOTHUELE KOj€ CE JPXKE Y 3aTOYCHHUINTBY. MarjoBUTY TPaHUIly OBHX I10jMOBA OJ[pKaBa
WHTEPEC 3aKOHO/IABIIA, BO)eH KOPUCHOITNY OBHX KHBOTHHA 32 YOBEKA. T0O ICTOBPEMEHO 3HAYU
7a, TIIEIaHO CIpaM 3aKOHO/IaBHE MPAKce, a CYIPOTHO OMOJIOMIKMM KapaKTepuCTHKama, ToMahe
Y JIUBJbE )KUBOTUIHE KA0 TIOJMOBH HUCY aHTOHUMH.

3aKkOH O CTOYApCTBY IMOJpYyYje CBOje NPUMEHE OrpaHWYaBa Ha Kpyr ngomahmx
KUBOTHIA, Y KOje yOpaja roBema, OWBOJE, OBIlE, KO3€, KOWE, Marapiie, CBUIE, XKUBHUHY,
Kp3HaImile, Kyauhe, myene, rajeHy IuBJbad, pude U Ipyre BOJEHE OpraHU3Me, Kao U JIPyre
JKHBOTHE-E Koje MOTy f1a ce raje.'!t HomoTexnuuku nojam qomMahux skMBOTHESA UMa U3PA3UTO
YTUJIIMTAPUCTUYKKM KapakTep, oapeheH cBpxoMm crouapcke nenatHocTH. I[lojam momahe
KUBOTHHH-E TI0J] CBOj€ OKpUJbe 00yXBaTa M rajeHy IuBJhad. AKO je TajeHa — HUje IUBJbad, ako je

TuBJbad — HUje AoMaha XkuBOTHHA. [laxma ce mpumaje ¢popMaaHO] CTpaHU MHUTaka, JAa JU

196 M. Anapejesuh, Odzo6oprocm 3a wimemy Kojy npuiuni Jcueomursa, crp. 17.

107 Buneru: wi. 5 Tau. 9 3/K.

198 Bupern: un. 2 KoHBeHuuje 0 OHOJONIKOj pa3sHOBPCHOCTH, 3akoH o mnorsphusamy ,,Ci. muct CPJ —
Mehynaponuu yrosopu”, 6p. 11/2001 (enr. Convention on Biological Diversity). Kousenuuja Yjenumenux
Haija je ycBojeHa y Puo ne JKanewpy, Ha KoH(pepeHIHju onapkaHoj 5.6.1992. romune. PemyOmuka CpOuja
patuduroBaa je koHBeHIHjy 2001. roquHe.

19 Bunern: . 5 tau. 8 3/1K.

10 Bunern: wi. 5 tag. 14 3JK.

11 Bupietn: un. 1 3akona o crouapcTsy, ,,Cii. racuuk PC”, 6p. 41/2009, 93/2012 u 14/2016.
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YOBEK Taju oapeleHe )KUBOTHE 3a 3a70BOJBCHEC CBOJHX MOTpeda, a HE CYIITHHCKO] CTPaHHU.

Ogaj 3akJpy4ak MoTBphyje U 0OTBOpEHa KaTeropuja ,,Apyre >KUBOTHEE KOje MOTY Ja ce raje’.
Ha HuBOy JIOKaIHUX caMoyInpasa, JOHOCE CE OMIyKe O IpKamby JoMahux KUBOTHHA.

[Tojam nomahux >KMBOTHH-A Y OBHM OJUIyKamMa YIIABHOM Mpatd jaeduHucame 3akoHa O

NOOPOOHTH KMBOTUR-A Y3 HaOpajame Bpcra,'!?

WIM je TojaM XUBOTHHa oapeheH myrem
nabpajama Bpcra.'!? Jlpyraunju npuctymu cy perkn.t'* Omnykama ce pasrpannuaBa Koje BpcTe
KUBOTHbA CE MOTY IPXKATH y TOJPYY]jy TPAACKOT Haceba M MPUTPAICKUM HACEJbHMA, a KOje Y
ceockuM Hacesbuma. 't

3ajeqHUYKY caapKaall nojma jomahux KUBOTHbA y 3aKOHUMA U oJiTykaMa PemyOnrike

CpOuju cy mncu, Mauke, KONMTApH, Mamkapu, KMBHUHA M roiny0ooBu. Pasmor tome nexu y

112 Tpema uin. 2 Omiyke o Apkamy JoMahuxX KUBOTUMA M KyhHUX JbyOuMalla Ha TEPMTOPUjHU rpaja beorpana,
,.Ci1. nmucr rpaga beorpana”, 6p. 37/2011 u 55/2011, nomahum xuBOTHI-aMa ce CMaTpajy KHUBOTHIHE KOj€ j& HOBEK
onoMahino M YMjM ONCTaHaK 3aBHCH OJ1 HETIOCPEHE OpHre YOBeKa, U TO: KOIUTApH U aIlKapy, )KMBHHA, KyHHhH
nromy6osu. [Ipema wi. 3 HaBeneHe o/uryke, KyhHM JbyOUMITH Cy TICH M MauKe, IOK C€ AP)Karbe OCTAINX KUBOTHA
kao kyhHHX JpyOuMmara ypehyje 3akoHOM 0 JOOpOOUTH )KHBOTHHHA.

[pema . 2 Omnyke o Apxamy noMahux XKUBOTHBA, ,,Ci. iucT rpaga Hosor Cama”, 6p. 60/2010, 12/2011 —
ucnp., 1/2012, 65/2013 — ap. omnyka u 13/2014, momahinMm XKUBOTHEaMa ce€ CMaTpajy )KHBOTHEE KOj€ j& YOBEK
omomahyo U YHjU OICTaHAK 3aBUCH OJ HEMOCpeqHe OpHre 4oBeKa, M TO: KyhHU JbyOMMIIM, KOUTapH (KO,
Marapliiy, Masre 1 MyJje), mankapu (roBeza, OBJie, KO3€ 1 CBHIbE), )KMBHHA (KOKOIIKe, hiypke, Tycke, HaTke U Apyre
IIepHaTe XUBOTHHE), KyHuhH U myene. Kyhuu jpyOmMum cy: mcw, Mauke, yKpacHe NITHIE, TOJIyOOBH, MajH
TJI0ZIApH, TEPapHjyMCKe U aKBapHjyMCKe KUBOTHIbE, a KOje Ce IPIKe Pajiu IpyKemba.

113 Tpema un. 2 Ojnyke o apxkamy AoMahux sxuBoTHma, ,,Cil. aucT rpana Illanma”, 6p. 24/2016, nomahum
KMBOTHIbaMa CMaTpajy ce: KONUTapH, ManKapH, epHaTe KUBOTHbE, T0JlyOOBH, YKpacHE M €r30THYHE NTHUIS,
TicH, Mavke, KyHuhu 1 HyTpHja.

Om1yKOM 0 ycJIOBHMA JpiKarba, MOCTyIama U 3alTHTe JoMahnX )KMBOTHIbA Ha TepuTopHju rpaga CMmeznepesa,
,,Ci. et rpama Cmenepesa”, Op. 2/2015 — npeunmthen Tekcr, 8/2015 u 9/2015, nponwcano je y wi. 2 na cy
nomahe )KMBOTHIE TICH M MadKe, YKpacHe M €r30THYHE )KUBOTHIGE Pa3HUX BPCTA, KOMUTAPH, MAIKApH, HOjEBH,
KyHuhH, epHaTta >KUBHHA, TOJlyOOBHU M ITUEle.

1% pan IManueso je mpumep Taksor papurera. Ilpema un. 1 Omiyke o apxkamwy momahnx XMBOTHMIA HA
Teputopuju rpana Ilanuesa, ,,Ci. smcr rpaga [lanuesa”, Op. 34/2019, nomahuM >KMBOTHEAMa ce cMarpajy
KHBOTHIHE 32 JIPYIITBO, KPYITHA U CHTHA CTOKA, XXMBMHA, roiy0oBU U muese. [IpeMa uwi. 2 HaBegeHe OJYKe,
kyhHM JbyOUMaIl je cBaka XKUBOTHIbA KOja Ce IPIKU Ay APYKemba.

115 TIpema . 7 Onnyke o apxamy goMahux KMBOTHE:A U KyhHHX JbyOMMala Ha TepuTopHju rpaga beorpana,
camMo KyhHH JbyOMMIIM ce MOTY APKaTH Ha MOJpYdjy TpajcKkux ommTrHa Bpauap, CaBcku BeHan u Ctapu rpam,
JIOK je OCTalliM TpajICKUM OIMIITHHAMA OCTAaBJLEHO Jla CBOJUM OJUIyKa ypene Npame JoMaliuX jKHBOTHHA Ha
BUXOBHUM MOJPYYjUMa.

Omntyka o apxamy nomahux skuBotuma rpajga Hosor Cana 3abpamyje, y wi. 12, na ce Konurapy, namnkapw,
KMBUHA U ITYeJie JpiKe Ha MOoJpydjuMa TaKCaTUBHO HaOpOjaHWX MECHUX 3ajeIHHIIA, KOje MPEACTaBIbajy IPajCcKo
U TIPUTPAJICKO TIOZpYyYje.

IMpema wi. 3 Omnyke o apxkamy nomahux skuBotuma rpasa lllamma, y rpajckoM Hacesby M IPHUIPaJICKUM
HaceJbMMa MOTY CE APKaTH IICH, Mauke, rory00BH, YKpacHe M er30THYHE NTHIIE.

Ha ocnoBy un. 7 O[uryke 0 ycloBUMa JIpyKama, HOCTYIamka U 3alITUTe JoMahuX )KUBOTHI-A Ha TEPUTOPHjH I'Ppajaa
CmenepeBa y TpaJCKMM MECHHM 3ajelHHI[aMa HE MOTY C€ JIpXKAaTH KOIUTapu W Hankapu, KyHuhu u mepHara
KHMBUHA, JOK C€ ITIeJie ¥ TOIyO0BH MOTY O KaTH MOA yCJIoBUMa nponucadiuM oBoM Omrykom. To nasee 3HauUM na
ce y TPaJCKUM MECHHM 3ajeAHUIIaMa MOT'Y O KaTH IICH M MadKe, YKPacHE M €T30THYHE KUBOTHUEE PA3HUX BPCTA.
C 003upom Ha TO Ja ce jeIMHCTBEHUM HOpMama ypelyje apame KOIHuTapa, marnkapa 1 HojeBa, TO 3aKJbydyjeMo
Jla ce HHU HOjE€BU HE MOTY Ap)KaTH y TPAICKUM MECHHM 3ajeIHAIIaMa, HaKO HICY HaOpOjaHu.

Ipema un. 13 u 18 Omayke o npxkamy nomMahux KUBOTHEA Ha TEPUTOpPHUjU Tpana [laHueBa, HHUjEe HO3BOJHCHO
Jp>Karbe CTOKE, )KUBUHE U MUeJIa Y 30HH IIUPET LIeHTpa HacesbeHor MecTa [lanueso.
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YUEEHUIM /1a Cy OBE BPCTE JXKUBOTHHa HajuellhM NpaTuoly YOBEKOBUX AKTHUBHOCTH Y
nomahum ycinosuma. Jluctu tpeba 1ogatu v myere.

3aKoH 0 AMBJbAYU U JIOBCTBY opel)yje AnBIJbau Kao 3aKOHOM 3amTuhieHe BpcTe cucapa
u nruna.l’® Homorexnmuku mojam muBibaum, Takohe, MMa M3Pa3sMTO YTHIMTAPUCTUYKH
Kapaktep, oapeheH morpeboM peryinucama JIOBHUX akTuBHocTU. Crora je mojaM JIUBJBUX
AKUBOTHHA LIUPU O] [10jMa TUBJbAYM, Y CMUCITy HAaBEICHOT 3aKoHa. Pa3nukyjemo HezamTuhene
u 3amtuhene 1uBJbe )KUBOTUIRE. Hezamruhene cy oHe Koje ce MOTy JIOBUTH WM YHUIITABATH
0e3 BPEMEHCKHX, NMPOCTOPHUX WM aJMUHUCTPAaTUBHUX OTPAHMWYCHA. 3aKOH O JUBJHAYH U
JIOBCTBY ypebhyje opraHuzanyjy JIOBHE AaKTUBHOCTH Y IMomeny 3allTUNEHUX JAWUBJBUX
KHUBOTHHbA. [IpaBu ce pasnuka usmely TpajHo 3amTuheHe nuBsbauu (HE MOTY Ce€ JIOBUTH,
TpajHa 3a0paHa JI0Ba) 1 JIOBOCTAjeM 3alliTHheHe AUBJbaun (MOTY Ce JJOBUTH, 3a0paHa JJ0Ba caMo
y ozpel)eHrM BpeMeHCKUM Tieproauma). '

VY ayctpujckoM 3akoHy O JOOpOOUTH KUBOTHHA, JOMahUM J)KHBOTH-AMa CMaTpajy ce
onomaheHa roBesia, CBUKE, OBIIE, KO3€ U KOWH, Al Ca M3Y3€TKOM €r30TUYHUX BPCTa, 3aTUM
KaMHuJle, BOJIEHH OMBOJIH, 3e4eBH, TICH, Mauke, XuBKuHA 1 pubda.t'® [lusbe xusotume oxpehene
Cy HEraTHMBHO: OHE Koje HHUCY nomahe >XuBoTHH-¢ WM KyhHu JpyOmmiu. ety npuHImn
eHyMepaluje npu JepuHucamy JoMahux )KHBOTHI-A IIPUMETAH j€ U y IIBajllapckoj Ypeadu o
106po6uTH KuBOTHHA.1'® Komekiuja paBHUX MpaBHia Kao TOKYIIaj HHX0Be KoAHu(pUKaIHje
y Cjenumenum Amepuukum JlpskaBama, T3B. Restatement, oapelhyjy na je momaha xuBoTHmba
OHa Koja je yoOuuajeHo mocBeheHa CIIyXemy JbyAruMa y BpEMEHY U Ha MECTY IJIe C€ JIPKH.
CymnpoTHO, 11BJba )KMBOTHIHA j€ OHA KOja HHMje yoOudajeHo mocBeheHa ciyxemy Jbyauma y
BpeMeHy U Ha MecTy rie ce apxku.'? [Tojam nomahe u IHBIbe KUBOTHISE THME j€ yUHH-EH
penatuBaH y BpEMEHY W TMPOCTOPY y KOjeM ce TMocMmarpa, Te JepuHuImMja TexXu
YHUBEP3AIHOCTH NMPUMEHE y IIapeHuTy KyaTypa Ha 11y Cjenumenux Amepuukux Jlprkasa.
Hemauku u ¢paHIyCKM NPONUCH HE HYyAE 3aKOHCKY JeQUHMLM]y AoMahuX U JUBJBHX

JKMBOTHHA. VICTO BaXku U 3a ImpaBa YjCI[I/IH;CHOP KpaJ'beBCTBa.

118 Byniern: wi. 4 tad. 8 3aKoHA O TUBJHAYN U JIOBCTBY, ,,Ci1. Tmacauk PC”, 6p. 18/2010 u 95/2018 — np. 3akoH. Y
JaseeM Tekcty, 31J1.

17 Bugern: un. 20 3J1. IToce6GHO je MCTAaKHYTO Ja ce JIOBOCTAaj HE OJHOCH HA CHTHY AWBJbAY M3 BEIUTAUKE
MPOU3BOJIK-C HA IMOJUTOHMMAa 3a JIOB AWBJhaYM. M OBIe MOpamMoO HPUMETUTH — aKO je Ped O BEIITauKoj
MIPOU3BOIEBH, IPYTUM peUrMa O Y3rojy, OHJa CYIITHHCKU CE HE TOBOPH O JMBJHHM KHBOTHEAMA.

118 Bynern: Abs. 4 TSchG AUT.

119 Bunern: Art. 2 des Tierschutzverordnung (TSchV) vom 23. April 2008 (Stand am 1. Juni 2022). Jlomahe
JKUBOTHIbE 00yXBaTajy MPUIIUTOMIbEHE BPCTE KOWAa, TOBEA, CBUIbA, OBalla W Ko3a (MCKJbYUYjyhn er3oTHdHe
BpCTE); MPUITUTOMJBEHE BPCTE jaka, BOJIEHOT OWBOJIA, JJaMe W allake; noMahe 3e4eBH, Ice W Madke; gomahe
rojay0oBe W XKMBHHY M TO KOKOIIKE, hypke, OHCepke, TyCKe M marke. IMBJbE JKHBOTHEE Cy OCTale BPCTE
KHYMEHaKa, Ka0 U MEKYIIIIH.

120 The Restatement (Second) of Torts § 506 (1977).
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['panuyHe kareropuje NpPEACTaBbajy MPHIIUTOMIBEHE W TOJMBIhANIC >KUBOTHUHHE.
[TpunuToMIbeHE Cy OHE TUBJBE KUBOTHEHE KOjE CY C€ TOKOM CBOT' KHBOTHOT BEKa IMPHBHKIIC
KHUBOTY Ca YOBEKOM (HIp. MJIaayH4Ye MajMyHa KOje OJpacTa ca 4yBapHMa pe3epBara).
CynpoTHO BUMa, MOIMBIJAIIE CY OHE JoMahe )KHUBOTHEE KOj€ Cy TOKOM CBOT JKMBOTHOT BEKa
M3ryOHIIe KapaKTEePUCTHKE 010MaheHOCTH, OJTHOCHO MUTOMOCTH (HITP. KOWH KOjU Cy OCTAJIH Ha
rutaHuHK). [I[puMeTHO je a ce oBe B KaTeropuje oJHOCE Ha I0jeIMHAYHE )KUBOTHIbE, a HE HA
rpyme, OAHOCHO Bpcre. MehyTum, MMa U Apyraumjux CTaBoBa y JHMTEpaTypH, IIe ce ooe
KaTeropuje 0JHOCE Ha BPCTE KOj€ Cy C€ BPEMEHOM NMPUBHUKIIEC HA KHUBOT Ca YOBEKOM, OJHOCHO
M3ryoue KapakTepicTHKe TuToMocTH. 2t

VY nuTeparypu ce UCTHYE MPEUIOT pa3iinkoBama qoMahux u ogomaheHHX KUBOTHEbA
(enr. domestic and domesticated), anu 0BO pa3iMKoOBame HHjE O 3HAa4Yaja 3a HAIILY PACIpaBy.
[Tpema Jlexkopu (Margot Simone Marcelle Décory), nomahe sxuBoTumbse (eHT. domestic animals)
Cy CaMmo OHE KUBOTHUIbEC, MI0OjSIMHAYHE WU Y TPYITH, KOje IpUIaiajy 1oMahnHCTBY, AaKiie Koje
Cy IOJl YOBEYHjOM JUPEKTHOM KOHTPOJIOM, 0e3 003upa Ha TO Ja JIM KOHKPETHA >KMBOTHHA
NpUIaga BPCTU JWBJbUX, TPUIHTOMIbEHHX, onoMaheHux wim moxusibanux. Opomahene
*uBOTHE (eHT. domesticated animals), mak, cy NpuMagHUALKA BpPCTE KOja j€ TMOABPTHYTa
onomahuBamy (eHT. domestication) Kao CI0K€HOM U BUIIE(PAKTOPATHOM (EHOMEHY KOjU yTHYe
Ha OuoJoIIke, OMxejBUOpaIHE M TeHEeTHUKE MPoLece Y CBakoj] MHAWBUIYH ofipeheHe rpymne u y
Bumne reHepanuja.l?> Hapemenw normsaMm KiacH(UKaIMje He OCIOpaBaMo, ald Ta He

KOPHUCTHMO Y OBOM Pajy.

1.2.2. KopucHe XuBOTUIE U KyhHU JbyOUMIU

[TojMoM >KHBOTHEbA Y IPaBY YOBEK ce OABH YIPaBO 300T lbHXOBE KOPUCHOCTH, OHIIO J1a
j€ ped 0 BUXOBOM y3rajamy U HcKkopuithaBamy win JoBy. CTora mojaM KOPHUCHHUX KUBOTHEHA
3arpaBo o0yxBaTa CBE >KHBOTHHIE KOjUMa YOBEK OCTBAapyje HEKY KOPHUCT 3a cebe, OTHOCHO
3aJ10BOJbaBa HEKY CBOJy moTpedy. [Ipurom, mojam morpede ce y3uma y HajIIiupeM CMUCIY, ,,Te
C€ KOPHUCHHUM IXKHUBOTHEAMa CMarpajy cBe jaoMahe J>KMBOTUEE W 3HATaH €0 JUBJHHX
KUBOTHRA.” 2% TIpeTX01HO aHATM3MPaHH TI0jMOBH JjoMalie ¥ JINBJbE JKUBOTHELE TIPEMa 3aKOHY

0 CTOYapCTBY U 3aKOHY O IUBJbAYH U JIOBCTY NOTBPYyjy peueno. [Tojam kopucHOCTH HauIa3u

121 M. S. M. Décory, A Universal Definition of ‘Domestication’ to Unleash Global Animal Welfare Progress,
Derecho Animal (Forum of Animal Law Studies), vol. 10/2, 2019, pp. 44, 48-49.

122 |bidem, pp. 47-48.

123 M. Augpejesuh, Odzo06opHocm 3a wimenmy Kojy npuduHu Jcueomursbd, cIp. 19.
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OKBHpPE OBHX 3aKOHa M 00yXBaTa CBE JKUBOTHI-E KOj€ YOBEK KOPHCTH HA OMJIO KOjU HA4YWH U Y
Omw10 KOjy cBpxy. HOMOTEXHMYKH I0jaM KXUBOTHHE-A YBEK j€ BONEH HECjOM KOPHCHOCTH,
mocMarpaHo Kpo3 o0jektuB oxapehene cBpxe. Crtora W kaga TOBOPUMO O IMPaBHUM
Kinacu(ukanyjamMa KHBOTHEA, OHE Cy YBEK 3acHOBaHE Ha ojapeheHOM Kputepujymy
KOPHCHOCTH (MJTH HEKOPUCHOCTH) KUBOTHEHA YOBEKY.

[TocebHy maxmy 3aciIyKyjy T3B. KHBOTHIE KOje CE KOPUCTE Yy NMPOHM3BOIHE CBPXE,
KHBOTHESE 32 PaJl M CITy)KOeHe KUBOTHIbE. 24 JKHBOTHIbE KOje ce KOPHUCTE Y TIPOM3BOIHE CBPXE
Cy OHE KOj€ YOBEK KOPUCTH Ka0 CPEIICTBO 00aBJbarba MPUBPEIHE IEIATHOCTH, YHjHUM Y3T0jeM,
IIPUILIONOM U IIponajoM o0e3belhyje cBoje mpuxone. OHe NPeACTaBbajy ,, KUBE MallIMHE ™ KOje
CTBapajy MpOM3BOJIE M caMe MPEJCTaBIbajy MPOU3BO/I 32 3aJ0BOJbEHE MOoTpeda yoBeka. Crora
je mpaBo Moce0HO 3aNHTEPECOBAHO 32 ypelermhe HaurHa JIpiKamka, UCXpaHe U (Kpajikbe) yrnorpede
OBHX JXMBOTHHA. OTyna OpOjHU MPONUCH KOjH ypelyjy IpOCTOp y KOjuMa Ce JKUBOTUEHE MOTY
Ap>KaTl U HaYMHE BUXOBOT TPAHCIIOPTa; KOHTPOJIMIILY C€ CUPOBHHE KOj€ CIIyXKE 3a UCXPaHy U
NPUXpaHy; PeTyIUILe Ce HA9WH MPUKYIJbaba U YyBamba MPOU3BO/IA O )KUBOTHHE, K0 U HAYUH
yOujama JKUBOTHE KOja caMma IMpeICcTaBiba MPOU3BOJ, UT/. JKUBOTHIE 32 paa U CIyXOeHe
KUBOTHI-E Cy OHE KOj€ CITy’Ke 3a 00aBJbame ojpeleHe nenaTHOCTH WIH BpIIewke oapeheHor
no3uBa. Hajmo3Hatuju cy npuMepH MOJHMLMJCKUX M BaTpOTaCHUX Iaca, KOJU IMOMaxy Y
o0aBJsbamy MOCJIOBA MOJIMIMje U Barporacana. McTOpHjcKH Ccy 3HauajHU NMPUMEPH KOHba WIN
BOJIOBA KOjy BYKY 3alpeXHa KOJa, pajo | IUIYT, Kao ¥ roxyOOBH MMCMOHOIIIE.

3a ocobe ca MHBAIMIUTETOM O] MOCEOHOI 3HAayaja Cy JKUBOTHHE KOJ€ CIyXKe Kao
nojpuika. Pey je o TpeHUpaHUM KHUBOTHHaMa Koje OMaky oco0ama ca MHBAJIUIUTETOM Ja ce
JIaKIIe CHaJla3e y CIOJbHOM cBeTy. JKMBOTHI-E KOje CIy)Ke Kao MOApIIKA yHoTpeOsbaBajy ce y
paJHUM KOJIEKTHBMMA M MMajy WJEJHY KOPHCHOCT Ja CBOJUM IPUCYCTBOM CMamy]y HHBO
TeH3uje (cTpeca, HEpBO3e) y panHoj arMochepu. Y UCTe CBpXe 0TBapajy ce kadhuhu mupom
CBeTa I7ie JbYAU MOTY, Ope HapyueHe Kade win Koiaya, J1a ce OIyCTe y JPYIITBY KUBOTHHA
(maca, mauaka, npacuha). Mako m3ocraje HEMOCpPETHH KOHTAKT YOBEKA U JKUBOTUIHE, UCTY

CBpXa OYMTAaBa C€ U y U3TPaJIibU aKBapHjyMa y MOCJIOBHUM IIpocTOpHjaMa U y kapuhuma.

124 TIpema . 5 tau. 45 3/K, pagHa xuBOTHIBA (KHBOTHEGA 33 Pajl) je KUBOTHHA KOja c€ KOPHUCTH Kao MOMoh
YOBEKY y 4YyBamby JIMIA WJIM HWMOBHHE, OIOpaHH, ClacaBamy, Tparamy, HNOJbONPUBPEAHHM paJ0BHMA, Y
TepareyTcKe CBpXe, Kao Mojpiika ocodama ca HHBAIUAUTETOM, U Yy Jpyre ciudHe cBpxe. [Ipema Ta4. 48 ucror
YJiaHa, CyKOeHa JKHBOTHIbA j€ JKMBOTHIbA KOja je 00ydeHa M KOPHCTH ce 3a 00aBJhambe MOCIOBA TOjeIUHUX
JP’)KaBHUX opraHa (CIy»KOCHH KOWbH | TIcH). TakBa neduHUIMja OrpaHNYaBa KOPHITNEeHhe CIIyKOSHNUX JKUBOTHHA
camo 3a ToCJIOBe (MOjEIMHUX) APKABHUX OpraHa.
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W3 HaBemeHOr yodaBaMO Ja I[0jaM KOPHCHOCTH oOOyxBara MaTepUjaliHy W
HeMarepujanHy cdepy morpe6a.’?® 3Hauajan mpumep ydemha >KHBOTHEA Y 33I10BOJBCHY
HemarepujanHe cgepe morpeda yoBeka jecy kyhunu jpyoumuu. To Cy KHBOTHIbE KOje MpaBe
JPYIITBO YOBEKY U ca KOjUMa OH pa3BHja MOCEOHY EMOTUBHY Be3y. 300T pa3Iu4uTe MPUPOIC
HUXOBE ,,KOPUCHOCTH ’, KyhHe JbyOUMIIe HCTHYEMO Kao TTOCEOHY KaTeropujy.

[IpaBHM 3Hauaj oBe kiacudukaiyje Jexu y cieachem. Buhene kao cTBapu, moBpena
i ycMpheme JKUBOTHEa KOj€ €€ KOPHUCTE Y TPOM3BOAHE CBpPXE, >KMBOTHIbA 32 pas,
CITy’KOGHUX )KMBOTHIHA U )KUBOTHIHA 32 MOAPIIKY MPEICTaBIba YIITPO Y UMOBHHCKO] MO3UIIHUjU
IbUXOBUX BIacHMKAa. EMOTHBHA Be3a KOjy YOBEK pa3BHje ca CBOjUM KyhHUM JpyOuUMIIEM
MPEJICTaBIba HErOBO HEMaTepHjaaIHo 100po. [IpaBHU cucTeMM IMPOM CBETA CIIENE Pa3IHIUTe
MPUCTYIIE y TOTIey PAaBHOT yBa)kaBamba OBOT HeMaTepHujaHor 1o0pa yoBeka. On 3ay3eTor
CTaBa 3aBHCH MOTYhHOCT HaKHaJIe IITETE Y CIy4ajy moBpeae wim ycmphema KyhHOTr JbyoumIia.

Hacynpot nojMa KOpUCHHMX >KHBOTHE-A CTOjU TI0jaM XKHBOTHEbA ITeTOunMHA. M OBaj
M0jaM je YUCTO YTUJIMTAPUCTUYKOT Kapakrepa, Kay3amuctuuku oxapehen. lllterounnama ce
cMarpajy OHE XHBOTHIE KOje ,,CBOJUM TIOCTOjarbéM W aKTHUBHOIINY HAHOCE INTETy OWIIO
JbyauMa 610 pupoan”.t2® PasnukoBame JKMBOTHEA HA KOPUCHE U IITETHE MOIENA je y OunMa
yoBeka. [Ipuposa je caBplIeHO YCTpoOjeHa, Te HHUje/lHa JKUBOTHH-a HHUje BHILIAK y TeTepy
xuBHX Onha. Kosimko je mojena >kuBOTHH-a Ha KOPHCHE U IITETOYMHE PeNaTiBHA, BUJIJBUBO j€
BuckosuheBor komMmeHTapa:

,» YBEK je OMJIO TaKo J1a Cy HEKHM JbyIuMa, 13 oapehennx kpajeBa 3emibe, u3 oapehenor

BpeMeHa U 300r OBUX WMJIM OHUX pasjiora, HEKe KUBOTHH-€ Ouie ‘3i1e, HMIKOJIJbUBE U

HITeTHE’, a Jja Cy APYTHM JbyIUMa, Y IpyTUM KpajeBUMa U BpeMEHUMa, 300T Ipyrux

pasyora, HcTe KHBOTHE-E OHITe ‘00pe, HEIIKOUBKBE NN Yak Kopuche® .17

HomoTexHn4ku mnojam KOpUCHUX >KMBOTHH-a MO3Haje Hemayko mpaBo. Camo gomahe
KHUBOTHELE CE CMaTPajy KOPUCHUM KMBOTHIaMa U TO HE CBE, HO caMO OHe JioMahe KUBOTHHE
KOj€ CITy’K€ MO3MBY (HIIP. MOJHUIM]CKU KOBH), KOje Ce KOPUCTE Y IHJbY 00aBJbarba MPUBPEIHE

JIeJIaTHOCTH (HIIp. Y3roj OMKOBa) WM U3/ApKaBamby BUXOBOT Ip)kKaola (Tj. YhjU Cy IPOU3BO/IH,

125 Peyeno je y carnacjy ca OCHOBHUM II0jMOBMMA 0OJIMraluoHor npasa. YnHuI6a Kao npeaMeT TPaKOUHe HyKHO
Mopa J1a 33/I0BOJbaBa HEKH MHTEPEC MOBEPHUOYEB, MATEPUjATHH WIIM HEMaTePHjaIHU. Y KOJIUKO H30CTaje KOPUCT
MOBEpHOYEBa O YMHUAOE, TpakOnHa He Hactaje. CTora cliefiu Jia TojaM KOPUCHOCTH Y OOJIMTaIliOHOM TIpaBy
yBakaBa MaTepujaiqHe W HemarepwjamHe uHTepece. J. Pagummh, Ob6rueayuono npaso, onwmu oeo, IlpaBHn
¢dakynrer Yausepsurera y Humry, 2019, ctp. 25-27.

126 M. Anapejesuh, O0z060pHoCH 30 wimeny Kojy npudUHU HCUEOMuUrbd, cTp. 19.

27N, Viskovi¢, Zivotinja i covek, Prilog kulturnoj zoologiji, str. 217.
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Kao U OHE caMe, HaMeHeHe 3a/0B0JbaBakby KUBOTHUX T0Tpeba aprxkaona).t?® Ocrane momahe
KUBOTHI-E Y HEMAYKOM IIpaBy CMaTpajy ce JYKCYy3HUM, YKJbY4dyjyhu u kyhHe Jbyoumiie.

[Tojam xyhHUX JpyOMMana IpUCyTaH je y 3aKOHOAaBHO] npakcu. Ilpuctyn onpehemy
IbUXOBOT TI0jMa j€ Pa3lIMyuuT, Ha OMNIITH HAauMH Wik HabpajameM BpcTa. Kaga ce To unHu Ha
OIIIITH HA4YMH, TaJa KOPUCHOCT KMBOTHUIHE 3a 33J0BOJBEHE MOTpede 3a ApymTBoM oxapelyje
KOHKPETHY KUBOTHIbY Kao KyhHOT JbyOuMIIa, a HE eHa BPCTa.

EBporicka KOHBEHIIMja O 3aIITUTH KyNHHUX JbyOMMala KOpUCTH OMIUTH MPUHIIMIT KaJa
kyhHor jpybumna onpelyje kao cBaky >KMBOTHIbY KOjY YOBEK JIP)KM HJIM HaMepaBa J1a JAp>KU
HAPOYUTO y CBOM JOMAhHHCTBY paju BJIACTUTOI YXKHBama M Apyxkema.'? Mcrtu mpuHium
npaty u gomahu 3akoH o 1oOpOOUTH KHUBOTHHHA, Kafa KyhHe JbyOumalie oapelyyje kao cBaky
KHBOTHIbY KOja ce JpKH paan npyxkema. >’ IlIeajuapcka Ypenda o J0OpOOHTH KHBOTHEA
onpehyje mojam kyhHUX JpyOMMama Kao XHBOTHHA (KHUMEH-aka) Koje ce Jpxke 300r
MHTEPECOBamba 32 By WIH Kao JAPYIITBO Y Kyhu i Koje Cy HaMemeHe TaKBOM Jpikamby. 3!

Hpyru npuctyn oapehema nojma kyhHux jbyoumana ycojuia je Ypenda 6p. 576/2013
0 HEKOMEPIIHjaTHOM KpeTamy KyhHHX JbyOumana. Bpcre suBOTHba Koje ce cMarpajy KyhHuM
JbyOUMIIIMA cy Habpojane y Anekcy I: micu, mauke u deperke.®? Unentnyan nojam xyhHOT
JbybuMIa caapku u Ypenba 6p. 2016/429 o IpeHOCHBEM KHBOTHECKUM Gonectuma. 133

®paniycky 3aKOHUK O Cely M TOMOPCKOM pHOO0JIOBY yCBaja OINIITH NPUHLIKI U KyhHUM
JbyOUMIIEM cMaTpa CBaKy JKMBOTHIbY KOjy YOBEK JAp)KH, WIM HamepaBa Jia APXKH, Paad
COTICTBEHOT 3a70BOJbCTBA. > V aycTpHjckoM MpaBy IIPHMETHO je OrpaHHuere mojMa Kyhnux
JpyOuMmana Ha jgomahe )KUBOTHHb€. Tako, y ayCTpHUjCKOM MpaBy KyhHUM JbyOMMIIIMa cMaTpajy
ce KHUBOTUIE KOj€ ce Apke y JoMahMHCTBY Kao IPyIITBO MM 300I HHTEPECOBAMA 33 HHX,
YKOIIMKO j& ped 0 JToMahuM WM MPUIATOMIBEHUM JKHBOTHIbAMA U3 Pela Mecojesa, mioapa,
naromopda, mamnaraja, 3¢6a 1 TOTyOONMKIX NITHIA, Kao U proa. >
Hemauku npornucu He AeduHury nojam kyhHux jpyoumara. Melytum, nponucu Koju

ypehyjy obaBe3e BnacHuKa KyhHHX JbyOMMaIa NpuivkoM ynacka y Hemauky oOyxBarajy mce,

128 M. Anapejesuh, Odzo60procm 3a wimemy Kojy npuiuniL Jcueomursa, crp. 19.

129 Bunetu: uin. 1 EBpornicke KoHBeHIMje 0 3amTHTH KyhHUX JbyOuMana, 3akoH o norephusamy ,,Ci1. racauk PC
— Mebynapoauu yrosopu”, 6p. 1/2010 (European Convention on Protection of Pet Animals). Konseruuja je
ycBojena y Casery EBpomnie 1987. rogune, a Penyonuka Cpbuja jy je patudukosana 2010. roguHe.

130 Bunern: . 5 tag. 28 3JK.

131 Bumeru: Art. 2 des Tierschutzverordnung (TSchV).

132 Bunern: Annex |, Part A of the Regulation (EU) No 576/2013. leo b anexca HaBoaH jOIII TIap BPCTa )KUBOTHbA,
anm je \UXoB 00yxBat y Ypenou orpanudeH Ha onpehene oapenoe.

133 Bumeru: Annex |, Part A of the Regulation (EU) 2016/429.

134 Bumeru: Art. L214-6 du Code rural et de la péche maritime de 1979, derniére mise du 1 mars 2025.

135 Bynetn: Art. 4 TSchG AUT.
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Mauke, (pepeTke, 3edeBe, xpuke, 3amopue u nruie.’3® Hemauko mpaBo yBaxkaBa mOMEHYTY
Ypenby Op. 576/2013. Mehyrtum, 3a0pameHo je ApKamkbe W YBO3 HEKMX MacMHUHA Ha Ty
HEMayvKe JjpXKaBe, T€ 0 MPaBUITy HE MOy OuTH KyhHU JbyOUMIIM TUT Oy Tepujep, aMepUIKH
cradopacku Tepujep, cradopacku Oyn Tepujep u Oyn Tepujep.t®’ Cpaka caBesHa ap)KaBa
CBOjUM aKTHUMa TPOIHCYje KOje OlacHe BPCTE Maca HHUCY JI03BOJbEHE JIa CE JIPIKE WIIH 32 YHhje
JpXKame je MoTpeOHa moceOHa J03B0JIa HAIUICKHHUX OpraHa.

3aKOHM O ONACHMM IAaCMHHAMa IIOCTOj€é U y CHIVIECKOM M Y aMEpPHYKOM MpaBy. Y
MIpaBHUM cucTeMuMa YjenumeHor KpasbeBcTBa 3a0pambeHo je, o MPaBUILY, IpJKambe MacMHHA

nuT 6yl Tepujepa M jamaHcke Toce,

C TUM Ja TI0jeIMHE Jp’KaBe MOTY IPOIHCATH U APYre
3a0pameHe OIacHe MMacMHUHE, Kao M YCIIOBE 32 IBbUX0BO Apxkame. Y CjeanmbeHnM AMEpUYKIM
Jlp>xaBama, CBaka caBe3Ha JprkaBa (a oBiamheme uMajy u rpajioBu) onpelhyje omacHe macMuHe
raca umje ce Ap)kame 3a0pamyje Wi orpaHrndaBa. Kao u y HeMauykoM puMepy, HU €HIJIECKO
HU aMEPHUYKO MPaBo He JeUHUITY HOMOTEXHUYKH 1ojaM KyhHor Jbyoumiia, Beh je oBaj craryc
YCIIOBJbCH HMXOBUM CY)KMBOTOM Ca BIIACHHKOM. JlomaTHo, mpomnucHu Koju ypehyjy ynasak u

M3JIa3aK U3 3€MJbE Ca )KMBOTHIbaMa MPOIMHCY]y MITa ce cMarpa KyhHUM JbyOuMIIEM, T€ y TOM

CMHCIly OIpaHHYaBajy UHA4Ye IIMPOKH 110jaM )KUBOTHHbA KOj€ Ce IpKEe pajiu ApyKema.

1.2.3. JKuBorume 3a noceOHE HAMEHE

I'enepuuku Ha3MB OBE Kareropvje HAcCTOjU J1a OOyXBaTH CBE JKUBOTHUIE 4Hja je€
omnyyyjyha kapakTepucTHKa y mpaBy MOCTOjambe oceOHe HaMeHe 3a BbUX. To cy KUBOTHHE
KOjeé C€ KOpUCTe Yy HayYHOMCTPaKMBAauke CBpXe, Yy H3JI0KOEHO-TaKMHUYapCKe CBpXE, Yy
MPOU3BOIKBY (UIIMOBA, peKiiaMa M CIMYHUX Jaena, uth. Kamga je ped o mTeTH Kojy OBe
KUBOTHIHE ITPOY3POKY]Y, TEPET OATOBOPHOCTH MaJa Ha JIMLA KOja MX YIOTpeOJbaBajy U Y)KUBA]Y
KopHucTH of Tora. [ToBpesie OBUX KUBOTHIbA MTPECTABIbA]Y IITETY 32 HbUXOBE BIACHUKE.

Kao u cBaka nozena, 1 oBa uMa HepocTtaraka. CBe oBe oceOHE HaMEeHe 3a yrnoTpedy
KUBOTHEGA MOKEMO jeTHOCTABHO OOYXBAaTHTH MTOJMOM KOPHCHHUX KUBOTHHHA. Pa3iior lUXoBOT
W3/IBajarka JICXKHU Y TOCEOHOM MHTEPECY 3aKOHO/IABIA J1a U3/IBOJU YKUBOTHHHE KOj€ CE KOPHUCTE Y
ofipeheHe CBpxe M Ja ypeau OrpaHHMYera TakBe yNnoTpede, y CBpXY 3allTHUTE >KUBOTHHHA.

I[OI[E[THO, BHUXO0Ba yHOTpeGa y moceOHe HaMEHE yYTU4C Ha OAMEpaBakbC HAKHAIC IITCTC.

136 Haseneno npema https://www.bmel.de/EN/topics/animals/pets-and-zoo-animals/pets-and-zoo-
animals_node.html (mpucryn Ha man 10.8.2023. roguse).

137 Bumeru: Art. 1 des Gesetz zur Bekampfung gefahrlicher Hunde vom 12. April 2001.

138 Buyetu: Art. 1 of the Dangerous Dogs Act 1991 c. 65, last amended 23.02.2024.
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KparHno hemo ce oCBpHYTH Ha KMBOTHI-E KOje C€ KOPHCTH Y HAyYHOUCTPAKUBAUKE
cBpxe. Jlomahu 3akoH 0 10OPOOUTH )KUBOTHHA Ofipel)yje 1a Cy OIVIeIHE )KUBOTUHHE CBAKH KB
KHUMEHaK M OCCKMYMEHAaK, Ka0 W IHbUXOBU PA3BOJHH OONHIM KOjU Cy HAMEHCHU 3a
cipoBoheme ornena.’*® IIpumerHo je 1a je mojaM OIENHMX KHBOTHUH-A IIUPU Of TIOjMa
KUBOTHEbA Y CMUCITY OBOT 3aKOHA, KOju 00yxXBara camMoO KHUMEHmaKe criocoOHe Ja ocere 00,
natmy, crpax u crpec.*’ C 063upom Ha To 112 3aK0H ypelyyje 3amTHTy 106pOOHTH KHBOTHEbA,
o0yxBatajyhu THME U 3aIITUTY OTJICIHUX )KUBOTUIHA, OTHOC Ie(DUHHUIIN]A KUBOTHELE U OTJICAHE
KUBOTHIGE Y CMUCIIY OBOT' 3aKOHA 3aIpaBO YMHH Ja j€ U3y3eTaK (10jaM OIVIEIHE )KUBOTUIHE)
mMper orcera oj mpaBuia (mojaM kuBOTUEE). [lojam oregHux (€KCrepUMEHTAaTHHX)
KHUBOTHHbA y LIBAJLIAPCKOM 3aKOHY O JOOPOOMTH >KUBOTHH-A OJpelheH je KpyroM J03BOJbEHE
yrnoTpeOHe CBpXEe, OJHOCHO IOjMOM J03BOJFEHHMX BHIOBA €KCIepuMeHara.'*t 3a ymorpelOy
KUBHX JKUBOTHIbA (KHUMEHAKa) pajii eKCIIepUMeHaTa Wik y peKiIaMHe CBpXE, HEOIXOIHO je
mocTojame 103BONe HamexKHUX oprana.'*? TIpuMeHa oBMX orpaHnyema Tpeba na 06e36emy

3alITUTY 100pOOUTH KUBOTHUHA.

1.2.4. HanymreHe u n3ry0speHe )KUBOTHEHE

ITojam HamymITeHUX U U3ryOJbEHUX KUBOTHHA Ofpel)eH je crennruIHOM CUTYaIjoM
y K0jO] C€ OBE *KUBOTHI:E Hamaze. Y o0a cirydaja ped je o0 )KUBOTHHbaMa Koje Cy OuJie y BIacTH
oapeheHor 4oBeka. M3ma3ak 13 BIacTH 40BEKa JIOTOMO c€ OMII0 HeTOBOM BOJHOM (HAITYIIITCHE
: 143
KHUBOTHHE) OMJIO MPOTUBHO HET0OBOj BOJBH (U3TyOJbEHE )KUBOTHHE).
Mely npaBHUM cucTEeMHMMa TOCTOJU DPa3/IUMKa MOBOAOM IHUTama Ja JIM PEeryauiry
OJITOBOPHOCT 3a ILTETY O]l OBUX KaTeropuja >KUBOTHH-A. Y JoMaheM mpaBy, 3a IITETY KOjy OBE

KUBOTHUIbE€ MPUYMHE OATOBOPHOCT MpEey3MMajy JIMIA KOja MMajy HOPMaTHUBHY MOTYhHOCT

BUXOBC KOHTPOJIC. Han HaITyHITCHUM KUBOTHHBAMa HOPMAaTHBHY MOT thOCT KOHTPOJIC I/IMa_]y

139 Byuneru: un. 5 tau. 30 3/1K.

140 Buneru: un. 5 tau. 13 3J1K.

141 Bunern: Art. 3 TSchG CHE. ExnepumMenTH y KojUMa y4ECTBY]Y JKMBOTHEE CY CBAKa MEPA Y KOjOj CE KOPUCTH
’KMBA J)KUBOTHHA (KMUMEHaK) y LHJbY: 1) TecTUpama HaydHe IPETIOCTaBKe, 2) mocMarpamwa JejcTBa oapeljeHe
Mepe Ha JKMBOTHIbY, 3) UCIIUTHBAa CyICcTaHIe, 4) no0ujama WM TecTHpama henuja, opraHa WM TEJIECHUX
TEYHOCTH, OCHM KaJia je TO y KOHTEKCTY IOJbONpPUBPEIHE MPOU3BOAME, AUjATHOCTHYKHX WM KYPATHBHHX
orepanyja Ha )KHBOTHIbaMa WM 32 yTBphHBame 3paBCTBEHOT CTaTyca )KMBOTHILCKUX IOMyJIAIHja, 5) nodujame
WM YMHOKaBamke OpraHn3aMa CTpaHUX 3a JaTy BPCTY, U 6) MMoayvaBame Wil 00yKa.

142 Bunern: Art.13 und 18 des TSchG CHE.

143 TIpema un. 5 tau. 19 3J1K, usrybipeHa KHBOTHE-A j€ )KHBOTHHA KOja je HAMYCTHIIA BIACHHKA, OJHOCHO
Iprkaora, 06e3 mEeroBe BoJbe U KOjy OH Tpaxku. [Ipema Tad. 22 UCTOT YjiaHa, HAMTyIITeHa )KUBOTHIHA j€ )KHBOTHIHA
KOja HeMa JIOM WJIM KOja ce Hajla3u W3BaH Iera U JIMIIeHA je Opure M Here BIaCHUKA, OJJHOCHO JPIKaola, U Kojy
j€ OH CBECHO HaITyCTHO.
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HA/IJICKHU OPTaHU WIN CIIY)KO€ jeMHMIIA JIOKAJTHE CaMOyIpaBe, Y 4Mjy HAIUISKHOCT Craza
cTapame o 3ooxurujenn.’** M3 masemeHor pasiora, Ha jeIMHUIM JIOKATHE CaMOYIpaBe je
OJITOBOPHOCT 32 IITETY KOjy MPOY3POKY]y HAYIITEHE KUBOTUIE. YKOIUKO HEe Oyne yTBpheH
BJIACHHK M3TYOJbEHE JKUBOTHHHC IPE OKOHYAMmA MAPHUYHOT IMOCTYIMKA 332 HAKHAAY IITETY,
OZITOBOPHOCT 32 TOCJIEUIIC BUXOBOT JIejIama 1ajla Ha jeIMHUILY JIoKaiiHe camoympase. [lopen
JjeAMHUIA JIOKAJTHE CaMOyYIIpaBe, OATOBOPHOCT MOXKE TEPETHTH M BIACHUKE TIPUXBATHIIUINTA 32

HaIyIITEHE U U3ryOJbEHE JKUBOTHUILE.

1.3. OTBOpeHO NHTamkE ,,IPAaBHOI CY0jeKTUBUTETA” JKUBOTHHA

[IpomeHa OMOETHYKMX CTAHOBHILTA TOBOJOM IIOJNIOXKAja KUBOTHIbA y JPYIITBEHHM
OHOCUMA POJMJIA j& U/Ie]y TPU3HAKa OrPAaHNYEHOT TPABHOT CYOjeKTUBUTETA )KUBOTURA. O1l
6opbe 3a 3amTUTYy JOOPOOUTH >KUBOTHH-A, IIPEKO 3aXTEBa 3a NpHU3HAHKE KOpIyca IpaBa,
IIPaBHULM, TOJIUTUYAPH, 300031 U (HII030(hU OTBOPUIIM Cy PACIpPaBY IMOBOJOM IpHU3HAHKA
OTpaHUYEHOT CYOjeKTHBHTETa >KMBOTHMIA. llomasehm on mpemuce na ce MTHTH BHUXOBA
BpEIHOCT Kao Ouha, 3aCTYITHUIIN OBE UJIEj€ 3aKJbYUY]y J1a Ta BpeIHOCT pala mpaBo KUBOTHHE
Ha 3aTuTy. Kao mro npaBHO jMIle WK 1eTe UMa 3aCTYITHHUKA MIPE]] CYA0M, TaKO U )KUBOTUHA
MOXK€ UMaTH 3aCTYIHUKA IPEe CYI0M, WM JIPYTUM Ha/JIEKHUM OPraHOM, 32 3alITUTY HEeHUX
npaBa. Mako ce yxXy oBa Hjeja MOXK€ YUYMHHUTH UyJHOM Kaja je MpBU MyT 4yje, Tpeba ce
VIIO3HATH Ca HOM, T€ YTBPIHUTHU CBOj CTaB.

IIpaBHU Ccy0jeKTUBHTET je MpaBHA KaTeropuja yuje ce CyrncTaHIMoHO ofpeheme pa3Buja
3ajeJHO ca €BOJIyTMBHUM TOKOM IuBHIM3anuje. Kpyr nojMa cy6jekTuBUTETa IIMPUO CE KPO3
eroxe, ¥ BEPTUKAIHO M XOPU3OHTAIHO. BepTukanHo y momieny Hocuiala CyOjeKTHBHUTETA,
XOPHU30HTATHO Y MOTJIeNY CBOje caapkuHe. FIcToprjcKr mocMaTpaHo, MEmhalie Cy ce KaTeropHje
JMIIAa U EHTUTETa KOjU CYy Y)KMBAJIM CBOJCTBO MpaBHOT cyOjekra. [IpuroM, mpu3HaBaH UM je
Pa3NUYMT KPYT MpaBa, 300T yera pa3iuKyjeMo MOTIIYHH U OTPaHUYESHU MPAaBHU Cy0jeKTUBUTET.

VY npuBaTHOM IpaBy, CyOJEeKTUBHUTET CE€ HUCIIPBa CXBAaTao Kao MPaBo Ha TYXOy jep Ko
MOJKe J]a TYKH UMa IIPaBo Koje Moxke Ja OpaHu. Y PUMCKOM IpaBy CyO0jeKTHBUTET j€ YKHBAO
camo IyHoOJIeTaH cio0ofaH Mylukapai. Pa3Bujajyhu mocpenHy 3alITUTY MHTepeca 4jiaHOBa
nopoauue pater familiasa, K0ju HUCY MOIIM CaMOCTAJHO Jia MOJUTHY TYXOY Ipea CyaoM,

Cy0jeKTHBUTET ce€ TpaHChHOpMHCAO0 W3 TPOILECHONPABHOI y  MaTepHjaTHOIPABHHU.

144 Bunern: un. 20 c1. 1 Tau. 15 3akoHa o JOKanHOj camoytpasHy, ,,Cii. tnacaux PC”, 6p. 29/2007, 83/2014 — np.
3akoH, 101/2016 — nmp. 3axon, 47/2018 u 111/2021 — ap. 3akoH.
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Cy0jexTUBHTET TOCTaje CKYIl MpaBa Koja JIMIA YXXUBajy W KOja UM MPHUIAIAj]y, a HBUXOBY
3amTuTy 00e30ehyje oHaj Ko je uMao oBiantheme moau3ama Ty)koe. Tume je Cy0jeKTUBUTET
npu3Har cnobomHuM xeHama u nenu. Ca pa3BojeM poOHE pa3MeHe W JIPYIITBEHUX OIHOCA,
€KOHOMCKH arleTUTH IMOCTAINA Cy TPEBEIUKH 32 CKyYeHHU I0jaM CYOjeKTHBHUTETa, T€ j€ OH
MPHU3HAT yIpy)XeHhUMa U ycTaHOBama. Pa3BujeHa je u nmpaBHa (pukimja o HacuuTypycy. Tume
Cy OBH CHTHUTETH MOCTAIN Cy0jeKTH IpaBa, a Cy0jeKTHBUTET Ce CXBaTa Kao CIIOCOOHOCT J1a ce
Oyne Hocumall mpaBa u o0aBe3a. CyOjeKTUBUTET yAPYXKemha U yCTAHOBA TUIA0 CE CaMo IpaBa
KOja MPOM3MIIa3e U3 HUXOBE JICNATHOCTH WJIHM IMJba YIpyKHBamba UMOBUHE. Cy0jeKTUBUTET
HaCIUTypyca OHO je YCIOBHU (aKO Ce JIETE HBO POJ) U OIpAaHUYCH HA IIPABO HaclichuBama.

Jlo xpaxa puMcke JIp>kaBe, poOOBHMa HHje OMO MpU3HAT cyOjeKTUBUTET, Beh cy Oummn
MoCMaTpaHu Kao 00jeKTH HaJ KojuMa IpaBa uMma rocrofap. [lepcoHamHu NpUHIMI Bakemha
IpaBa MCKJbYYMBAO j€ CTpaHIE U3 MPH3HAKA MPABHOT CyOjekTHBHTETA. Tako, MyHOJETHU
cio0oan MyIIKapal CTpaHall, kajia ce Hal)e Ha TepUTOpUjU PUMCKE JIpKaBe, CMaTpaH je ,,3a
o0jekar mpaBa, res nullius, ma je cBaku puMcku rpaljanua Ouo oBnamrheH Ja ra MpeTBOpU y
po6a.”'*® PeueHo moxasyje 1a uak HU TpH3HAKE CyOjeKTUBUTETA MYHOJETHHM CIOOOTHHM
MyIIKapuuMa Hije OWiIo arCoyTHO y pUMCKOM TIpaBy, Beh je 3aBUCHIIO O FbHXOBOT CcTaTryca
pumckor rpahanuna, Civitas Romanus. Crio3HajeMo Ja je NpHU3Hame CyOjeKTUBHTETa OUIIO
BONEHO MONUTUYKUM UHTEpECHUMa.

TokoM MpeTXOMHOT BeKa IHUPHO C€ KOHIENT CyOjeKTHBHTETA KPO3 pa3Boj TEOpHje O
JbYACKUM TIpaBUMa. VICTHHCKH TeCT MPaBEAHOCTH M 3PEJIOCTH YOBEYAHCTBA MPEICTABIBAIIO j&
MIPU3HAE JeIHAKOT CYOjeKTUBUTETA CBUM JbyIHMMa IIIUPOM CBETa, Oe3 003upa Ha Mo, pacy Uiu
ronune. CBU JbyNHU Cy jeIHAKU Y CBOjOj CIIOCOOHOCTH /a Oyay HOCHOLIM TIpaBa U obase3a. Koja
he mpaBa u o0aBe3e UMaTH, TO 3aBUCHU O] IPYIITBEHUX OFHOCA Yy Koje crymnajy. Kpo3 mpaBHe
(bukIje cyO0jeKTUBUTET je IPU3HAT U TIPABHUM JIUIIIMA U HACITUTYPYCY (EHTUTETHUMA Y MPABY).

YoBek cTHYe MpaBHU CyOjeKTUBUTET CAMHM pOhEHEM H CIYXKHU Kao ,,XEYpPHUCTUYKU
OCHOB OJf KOTa TpaBO aHAJOTHO WPOIIMPYyje TPaBHH CYOjeKTUBUTET Ka HEJbYICKUM
deromennma”,}*® onHOCcHO Ka mpaBHMM nmumma. C mpaBoM ce mpumehyje ma ,pH3HaEBE
craryca juridical persons mpeacTaBba MOCIEANIy U300pa Ipasa Ja MPOIINPU Ka CHTUTETHMA

y IUTamy CIMYHA paBa Koja yxuajy natural persons”.**’ TpapHa nu1a HUCY HOCHOIM OHUX

145 M. Hrmarosuh, ITpaBHHU 110J105Kaj TIEperpyHa Kao MamMHE Y PUMCKOM HpaBy, Temarcku 360pHuK ITpaBHOr
¢daxynrtera YHuBep3ureta y Hunry ,,3awmuma myockux u mareuHckux npasa y e8BponcKoM npasHom npocmopy”,
Boi. LXII, Humr, 2012, ctp. 337.

146 A, Best, S. Riley, Property or “Penumbral” Persons? An Examination of Two Jurisprudential Approaches to
the Nonhuman Rights Project Litigation, Journal of Animal & Natural Resource Law, Vol. XIV, 2018, pp. 67—
68.

147 bidem.
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MpaBa JIMYHOCTH KOja MPHITaJIajy HCKIJbYYHBO YOBEKY U JICO CY HETOBE HHXEPEHTHE BPEITHOCTH
(Ha mpuMep, JbYACKO 0cTojaHCTBO). [IpaBa koja ce Mpu3HA]y HACHIUTYPYCY CY, IO MPaBUITY,
MarepujajHe Wid UMoBHHCKe mpupoze. [lopen nmpasa nHaciehuBama, mpU3HATO je U MPaBO HA
HaKHaJy HeMaTepujaliHe MTeTe 300T CMPTH OJIUCKOT JIMIA, KOja Ce OAHWrpalia Mmpe HUXOBOT
pohema (mpaBo nele Ha HaKHAAY IITETe 300T CMPTH poAMTEsha, Oynyha mTeTa) U MpaBo Ha
HaKHAQJy WITETE HACTalie MOBPEIOM TEJISCHOT HWHTETPUTETA, MPETPIUbCHE Ipe pohema
(mpenaranna mreta). Crenyu Aa je HACUUTYpPyC THUTYAap OAroBapajyhux mpaBa JTUYHOCTH
(’KMBOT, TEJIECHU HHTETPUTET, PABO HA MOLITOBAHKE TOPOAUYHOT )KUBOTA), aJIM HE CBUX MIpaBa
JUYHOCTH (Ha IPUMeEp, YIJIe] U YacT).

YuHU ce 1a caMo MpaBHH CyOjeKT Y)KHBA MPABHY 3aLITHUTY jep TyXOy Ipes CylaoM, Kao
OCHOBHH BHUJ (MaKo HE MPBH M jeJAWHU) NpaBHE 3aIITHTE NMPHU3HATUX HHTEpECa y MPaBHOM
CHCTEMY, MOXE Jla TOJUTHE CaMO MpaBHH CyOjeKT. EHTHUTET KojeM MpaBHH TOpeaaK
(o6jexTuBHO MpaBo) mpu3Haje MoryhHoOCT ga Oyae HOcwial IpaBa U JY>KHOCTH (IIpaBHA
CIOCOOHOCT) MCTOBPEMEHO MMa M MOTYhHOCT HUXOBE 3alTHTE (CTpaHayka CHOCOOHOCT).
Mehytum, ocTBapuBame IpaBHE 3aAIITUTE HHUje OTPAHUYCHO IIOJMOM TIPABHOT CyOjeKTa.
Jlomahu 3akoH O MApHUYHOM IOCTYIKY JaCHO UCTHYE JIa CTPaHKa y MOCTYIKY MOXe J1a Oyze
camMo (pU3UYKO WJIHM MPABHO JIMIIE, alli J]a TApHUYHH CYJl MOXKE PelIeHEeM Jja IpU3Ha CBOjCTBO
CTpaHK€ W OHUM OOIuIIMMa YIAPY)KHMBamka M OpraHu3oBamba KOjU HEMajy CTpaHadyKy
crioco6Hoct. 18 Jlakne, mpaBHy 3amTuTy, y BUAYy MOTyhHOCTH MOMHOIIEHA TYkKOE CYTy, MOXKE
Jla Y)KMBa U EHTUTET KOjH HEMa CBOJCTBO MPABHOT CYOjeKTa.

VY HaBeleHOM CMUCIY c€ U Ha Mel)yHapoIHOM HUBOY Ae(pHUHHUILY CY0jeKTH KOjU MOTY
Ja YXHUBajy IUIIOMAarcky 3amTuTy. Mehynaponna komucuja 3a mpaBo je 2006. romuHe
ycBojuia HaupT mpaBusia o AMIIOMATCKO] 3alITUTH ca KOMeHTapuma, oapelyjyhu mojam ocobe
y MIPaBHOM CMUCITY Ha ciiefehy HauuH:

,»Y OOMYHOM je3UYKOM 3Hauemy, 0coba (EHr. person) 3Ha4M 4oBeK (eHr. human being).

Mehytum, y mpaBHOM cMmucIy ocoOa je cBako Ouhe, o0jekar, opraHuzanuja WM

ycTaHoBa (eHT. any being, object, association or institution) Ko0joj mpaBO TpHU3HAjE

CHOCOOHOCT J1a yXuBa IpaBa U obOase3e. [IpaBHM cucTeM MoXKe NMpPU3HATH MPABHY

148 TlapHuunK Cy[ TO MOKe J1a YYMHHU YKOJIUKO YTBPAH 1, C 003MPOM Ha HPEAMET CHOpa, CHTUTET Y HUTaHbY
HCIyhaBa OWTHE YCJIOBE 32 CTHIIAKkE CTpaHAuYKe CIIOCOOHOCTH, a HAPOUHUTO aKO PACIIOIake MMOBHHOM Ha K0jOj
ce MOXKe CIpOBeCTH M3BpIeke. OBakBa oTyKa MApHUYHOT CyJla UMa MPaBHO JIEjCTBO caMo y oAroBapajyhoj
TIapHHIIH, Y KOjOj C€ cTpaHadka CIOCOOHOCT MPH3HAje EHTUTETY y NMUTamy. Bua. wi. 74 3akoHa 0 MapHUIHOM
MOCTYTIKY, ,,Ci. rmacauk PC”, 6p. 72/2011, 49/2013 — omnyka YC, 74/2013 — omgnmyka YC, 55/2014, 87/2018,
18/2020 u 10/2023 — np. 3aKOH.
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crocoOHOCT OMIJIO KOM 00jeKTYy WJIM OpraHU3alMju KojeM kenu. He mocroju ycrasbeHn
WM jeIMHCTBEH OKBHP MpaBHE COCOOHOCTH Mel)y mpaBHUM cucTeMuMa. 49

Jlanac je muTame MMPUHE KPyra CyOjeKTUBUTETAa OTBOPEHO Y IMOMNIEAY BEIITAdKe
WHTEJIMTCHIIN] e, )KUBOTUbA U HEXHBE Mpupoe. Pazmarpajyhu je3uk npaBHUX (QUKIHjA y BE3U
ca mojMoM ocobe (nmuma) y npaBy, @arynac (Fagundes) yka3syje na he 3amarak nedunucama
nojMa ocobe y mpaBy IOCTaTd aKyTHH MPOOJEM y NajbUM TOJUHAMA TEXHOJIOIIKOT |
EKOHOMCKOT HalpeTKa, yKJbydyjyhu u yTuiaj Teopuja o npaBuma ;uBoTHEba. >

Bemrauka nHTEIUIEHITMja MOXKE J]a UMa XapABEPCKO-COPTBEPCKH TT0jaBHH OOJIHK (HIIP.
pobotu), koju je youwbHBHjU, Wid yucto corepcku (Hrp. ChatGPT). buxoB caBpemenu
pa3Boj 3acHMBA CE HA MAIIMHCKOM Yy4YCHY M T€HETUYKOM M €BOJYTUBHOM IIPOTpaMHpamby.
JlenoBame BEIITaYKe HHTEIUTECHIN]e HUje OTPaHUYEeHO Ha KOHAYHHU HU3 KOMaH! ,,aKo...0H/1a”,
Beh ce KopuCTe aNropuTMH KOju oMoryhaBajy 1a ce Ha OCHOBY MCKYCTBa 00paje rmojaraka
Memajy OCHOBHE MHCTPYKIMje 3a JeloBame, OJHOCHO Ja CE ,,caMOCTaaHo” pasBHjajy.t!
Henocrarak BUAJBMBOCTH JEJIOBaa BEITAYKE MHTEIUTCHIIU]jE MPOUCTHYE M3 CIOKEHOCTHU
CTPYKTYypE aIrOpuTamMa, y By BEIITAYKUX HEYPOHCKHX MpPEXa, M OCIamamka Ha TEOMETPH]jCKe
OJIHOCE y T0jaBaMma, Koje JbyIM HeKaja He Mory omasnTiu.'®? U3 HaBeleHMX pasiiora, HmeHO
JIeJIOBabe MOXKEe OMTH HEOOjallllbMBO U HETIPEIBUAJBUBO YaK U 32 HH)KEHEpPE eNIEKTPOTEXHHUKE
KOjH Cy Fb€HU CTBAPAOIIU, YUME CE MOCTUKE YTHCAK ,,CAMOCTATHOCTH ® OJTyYHBaha BEIITAYKe
unTenurennuje. Ilpobnem ,,ipHe KyTHje” 1eloBamka BEIITAaUKe UHTEIUTCHIIM]€ HEraTUBHO Ce
oflpakaBa Ha JIOKAa3MBam-€ Y3POUHE BE3€ y CIIydajy MPOy3POKOBamba IITETE.

Y HaBeZIeHNM YyCJIOBHMA, jaBUIIE CY C€ UJIEj€ O IPU3HAKY OTPaHUYCHOT CY0jeKTUBUTETA
BEIITAYKO] MHTEIUTEHINjU, aHAJIOTHO CYOJEeKTHBUTETY MpPAaBHHUX JIMIA, U CTBapamy HOBE
KaTeropuje cydjexara y mpasy — enekTpoHcKor nmna (e-Person). > Xymanonau podor Coduja
nobuna je npxaibancTBo Caynujcke Apaduje, a CopTBEPCKU CHCTEM KOJH TTOJIpaskaBa IEPCOHY
ceMoronuImer gedaka 111udyja npebusammmte y Toxujy, Janan.'>* IlpusHaBame mpaBHEX

KapaKTCpHUCTHUKA JInlla (I[p)KaBJ'LaHCTBO )51 HpC6I/IBaJ'II/II_HTC) BCI_LITaHKOj I/IHTeJlI/IFCHI_II/IjI/I roBOpU

149 International Law Commission, Draft Articles on Diplomatic Protection with commentaries, Yearbook of the
International Law Commission, Vol. I, Part Two, 2006, p. 43.

150 D. Fagundes, Notes: What We Talk About When We Talk About Persons: The Language of a Legal Fiction,
Harvard Law Review, vol. 114, iss. 6, 2001, p. 1768.

11 B. Apcenujeuh, OAroBOpHOCT 3a INTETY OJi BEINTa4yKe WHTENMIeHIMje, 360pHux padosa ca XXVI
Mmehynapoone nayune kougpepenyuje ,, [lpoyspoxosarne wmeme, Haknaoa wmeme u ocucyparbe”’, THCTHTYT 3a
YIOpeaHO TIPaBo, Y IpyKeme 3a OJINITETHO mpaBo, [IpaBocynHa akanemuja, beorpan, BasbeBo, 2023, ctp. 140.
152y, Bathaee, The Artificial Intelligence Black Box and the Failure of Intent and Causation, Harvard Journal of
Law and Technology, vol. 31, iss. 2, 2018, p. 901.

153 B. Apcennjesuh, op. cit., ctp. 141-142.

1545, Chesterman, Avtificial intelligence and the Limits of Legal Personality, International and Comparative Law
Quarterly, vol. 69, iss. 4, 2020, p. 821.
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0 HCHOM MPENIa3HOM CTaAMjyMy OJ] CTBApH Ka JIMILy Y MPaBy, Y HO3UTHBHOIIPABHOM CMHUCILY, Y
nojenHUM npaBHUM cuctemuMa. [Ipema Pezomynuju EBpornckor mapiaamenTta o rpahanckoj
OATOBOPHOCTH 32 BEINTAYKy WHTEIUTEHIH]Y, CBU (U3WYKU WM JUTHUTAIHU ypehaju wim
nporecH Koje nmokpehe BemTayka MHTEIUTEHIIU]ja TEXHUYKH MOTY IUPEKTHO WJIM MHIUPEKTHO
IPOY3pOKOBATH IITETY, &JIX MITETa CKOPO YBEK HACTaje Kao MOCIEANAa aKTUBHOCTH JIMIIA KOje
je HampaBuiO, MOKPEHYIO HJIM H3MEHMIO CHMCTeMe BellTauke HuHTenurenmuje.’>® Crap
EBporicke kommcuje OO je WACHTUYAH: HEMOTPeOHO je pa3marpard MPU3HAKE IMPaBHOT
CyOjeKTUBUTETA BEIITAaYKE HHTEIWIEHIM]je, C O003MpPOM Ha TO Ja OJITOBOPHOCT 33 HHCHE
aKTMBHOCTH yBeK Tpeba J1a CHOCH YoBeK.™>®

[TpoGemu ouyBama MPUPOJHHUX EKOCHCTEMa U 3aIITUTE ayTOXTOHHUX, YPOhESHHUYKUX
3ajeHMIIA 3aXTEBAIM Cy HOBA PEIICHa Y €KOJOIIKOM MpaBy U JbYICKHM MpaBUMa. YKazyjyhu
Ha 3Hayaj OBUX NHTama, Y yCTaBUMa IMOjeAMHUX JpKaBa MPOKIAMOBaHA Cy IpaBa MPUPOE
(Exsazop,’® Bonusujal®®). Ilpennosu ycraBHMX peopMH MIM HOBHX 3aKOHA y JAPYrHMa
ycMepeHH Cy Ka HpU3Hamby paBHor cybjekTusuteta npupose (En Cansazop, Iepy).*° Cyncka
mpakca Jp)kaBa IIMPOM CBETa MOKa3yje Ja je NMUTame MPaBHOT CyOjeKTHBHTETa MPUPOE

reorpadcku Hecrmytano.'® Jla Huje peu o m307M0BaHMM CiTydajeBUMa, TOBOPH TOCTOjambe

155 Bugeru: § 7 of the European Parliament Resolution of 20 October 2020 with recommendations to the
Commission on a civil liability regime for artificial intelligence, 2020/2014(INL), OJ C 404, 6.10.2021, p. 107—
128.

156 European Commission, Liability for artificial intelligence and other emerging digital technologies,
Publications Office of the European Union, 2019, 4.

157 ycras npoknamyje npasa Majke ITpupone (Pacha Mama) u osnamhyje cBe mojeauHIEe U 3ajefHULE A
M03MBAjy HA/IJIOKHE OpraHe Ha 3allTUTy M OCTBapeme ThX npasa. Bumgeru: Art. 71-73 de la Constitucion de la
Republica del Ecuador, Registro Oficial 449 de 20.10.2008, con la ultima modificacion de 13.7.2011.

158 3akon o pasuMa Majke [pupozie mponucyje 06aBese ApiKase U JLy’KHOCTH JAPYLITBA PAM 3AIITHTE TIPHPOIIE
W OCTBapHUBama NPOKIaMOBaHuX mpasa. Majka [Ipupona (Madre Tierra) je AMHaMHYaH )XUBH CHCTEM CacTaBJbeHA
OJ1 HelleJbUBE 3ajeHHIIC CBHX JKMBOTHHUX CHUCTeMa W xuBHX Ouha, melycoOHO moBezaHux, melyzaBuCHUX U
KOMIUIEMEHTAPHHUX, KOjH Jielie 3ajeAHIUKyY cynouny. Bugeru: Art. 3 de Ley No. 071 Derechos de la Madre Tierra,
de 21.12.2010. docrymso Ha: https://www.planificacion.gob.bo/ (mpuctyn Ha man 15.12.2022. roause).

19 TIpennor Ycrasuux pepopmu y En CanBamopy m3 2021. roguue moppasyMeBa HpU3HAmE 1a je MPUPOAA
cy0jeKT mpaBa jep oHa CTBapa, PEMpoIyKyje U ocTBapyje kuBoT. [Ipennor mocedHor 3akoHa y Ilepyy u3 2021.
TOJMHE CaAp)KH NpH3HAKE CyOjeKTUBUTETa Hmpupoaw Kao xwmBoM Omhy. Ha permonamnom HuBoy y llepyy,
ypenoom u3 2019. roaune ypeheHo je na je pexa Jbassumajo (Llallimayo) y nposunnuju Menrap cyGjekt npasa.
Jb. Tuntop, Cy6jexTuBuTeT Npripoze y MehyHapoHom npaBy — uzmel)y dukiuje u peannnoctn, Cmpanu npasnu
arcugom, roa. LXVI, 6p. 2, 2022, ctp. 312, 313. Ayrop norpentso HaBoau 1ia je YcraB Exn CanBanopa usmemeH U
Ja je moceOHu 3akoH y Ilepyy ycBojeH, pedeHo U Jjajbe MOCTOjH Y OOIMKY MpezIora.

160 Bpxosuu cyn Cjenumennx Amepuuknx Jlpxkasa 1972. roguHe MoTBpAMO je 00ujarme TyKOEHOT 3aXTeBa Jia
ce 3aycTaBu U3rpaama ckujaiauiuTa y Musnepan Kunr noxuau (Mineral King Valley), koje 61 n3MeHHIO NOTIYHH
W3IJIe/1 )KUBOTHE CPEIMHE Y OBOj 00NIACTH, a U3 pa3jiora HeJOCTaTKa aKTHBHE JIETUTHMALHje Ha CTPAHHU TY)XXHOLA
Cujepa xiy6a (Sierra Club). ¥ usnsojeHom munubewy, cyauja Jariac (Douglas) ucrakao je Hecnarame ca
OJUTYKOM M M3pa3Ho CTaB 1a, YKOJIHMKO HeMa APYror HauMHA Jia ce 3aIUTHTH NIPUPOAA, OHJA joj TpeOa pU3HATH
MIpaBHU CYyOjEeKTHBHUTET, Kako OW ce Tpe CyJAOM MOIJIO pacrlpaBlbaTH O CIMYHUM muTamuMma. Sierra Club v.
Morton, 405 U.S. 727 (1972); Dissenting opinion of Mr. Justic Douglas, Sierra Club v. Morton, 405 U.S. 742—
743 (1972). Hocrynno Ha: https://supreme.justia.com/ (mpuctyn Ha gan 15.12.2022. roguse).

Bpxosuu cyn y KonoMOuju nipBu je Ha cBeTYy 3ay3eo cTaB ja je peka Atpato (Atrat0) ayToHOMHHM €HTUTET, KUBU
SHTHTET, Y TyKOH MOBOJOM TIOBPE/C JbYICKUX MpaBa ycie ] 3aral)erma peke wierartHuM akTHBHOCTHMa. Sentencia
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npennora YauBep3anHe Aekaapanuje o mpasuMa npupone.t®! Jlocagamma nckycTsa mokasyjy
npobaeMe y M3BpIIEHY CyICKUX OTyKa KojuMa je yTBplena mospena npasa npupoge. %2
Pactyhu nputrncak y 60opou 3a u3Bope nujahe Boje M 3alITHTY BOJCHHUX €KOCHCTEMA
JIOBEJIH CYy JI0 pa3Boja ujeje O MPUMEHH MPABHOT Cy0jeKTUBUTETA KA0 HAYWHA 3aLITUTE PeKa O]
3arahjBama M eKcIuloaranuje mpen cyaoM. Tako, 3aKOHOM je ypeheH mpaBHH cTaryc peke
Bourynyn (Whanganui) na HoBom 3enanny u peke Jape apxkaBe Bukropuja y Ayctpanuju,
JIOK je CYJICKUM ITyTeM MOKYIIIAaHO HOBO peryiucame craryca peka ['anr u Jamyna y Uaauju.
3ajeqHUYKN €JIEMEHTH 3alITUTE peKa Kpo3 IMpH3Hame CYOjeKTHBHTETa Yy CBa TPH
npuMepa 00yxBarajy MpoIecHy JISTUTUMAIIN] Y, TPABO 3aKJbYYHBamka yroBOpa U PaBo CBOjUHE.
VY aycTpanujckoM npuMepy peke YhHe OpraHu3aIlHjy ca MEIIOBUTHM KOHIIETITOM KOpIIOpaliije

1 jaBHe ycraHose, % y HoBo3enanickom mpuMepy pexa je mpasro muie, % 1ok je y mammjckom

IpuMepy MOKYIIAHO NPU3HAKE pPelu IIPaBHOT cTaryca MajoneTHuka.'®® Heopromokcuu

T-622/2016 Corte Constitucional de Columbia. JoctynHo Ha: https://www.corteconstitucional.gov.co/ (mpuctym
Ha aaH 15.12.2022. rogune).

Bunmm cyn y baarnanemy je 2016. roguae, oanydyjyhu o 3axTeBy 1a ce yKIIOHE HIIETaTHe KOHCTPYKIIHje Ha PeIu
Typar (Turag) u xa ce 3aycTaBu OWIJIO KaKBa U3rpajiha y CIMBY OBE peKe, IIPOIIacHo je a peka Typar uMa cTartyc
NPaBHOT JIMIA, OJHOCHO NPAaBHOT M XUBOT eHTHTeTa. McTakHYTO je ja cBUM pekama y banrmagemy tpeGa
MPU3HATH CTATyC MPaBHHUX JIMI]Aa M UCTOBPEMEHO je ypeheHO (opmupame KomucHje Koja he nemoBatu kao
cTaparesb 0 cBakoj mojeauHauHoj peuu. Human Rights and Peace for Bangladesh v. Government of Bangladesh
and Others, High Court of Bangladesh in Writ Petition No. 13989/2016. J[loctymHO Ha:
https://ecojurisprudence.org/ (mpuctyn Ha gan 15.12.2022. rogune).

Bpxosuu cyn [Takucrana y o0pasioxemy cBoje omnyke u3 2021. ronuHe, KOjoM je 3a0pameHa u3rpajmba HOBUX
u mmpeme moctojehux memenrapa y okpysuma Yaxsan (Chakwal) u Kyma6 (Khushab), ykazao je na
Mel)yHapoHM NpHUCTYN NpU3HaBamka Cy0jeKTUBUTETA IKUBOTHO] CPEIMHH, KA0 HAUMHA OYYBamba HEHOT 3]]paBiba.
D.G. Khan Cement Company Ltd. v. Government of Punjab, 2021 SCMR 834. ocrynHo Ha:
https://climatecasechart.com/ (mpuctym Ha nan 15.12.2022. ronune).

61 Jp. Tumrop, o0p. cit, crp. 313, 314. Bume uHpopMauMja o HaUPTy JAeKiapaiyje,
https://pwccc.wordpress.com/programa/ (mpuctyn Ha gan 20.12.2023. roaune).

162 E, Daly, The Ecuadorian exemplar: the first ever vindications of constitutional rights of nature, Review of
European, Comparative & International Environmental Law, vol. 21, iss. 1, 2012, pp. 63-66.

163 Bes npusnama mpasa peka, 2013. roauHe ycTaHoBIbeHa je nocebHa opranusanuja (Victorian Environmental
Water Holder) ca cratycom mpaBHOT JIMIIa KOj€ Pacoiaxe BOJCHUM KalaluTETUMa PEKE U CTapa Ce O BbUXO0BO]
samrute. E. O'Donnell, J. Talbot-Jones, Creating legal rights for rivers: lessons from Australia, New Zealand,
and India, Ecology and Society, wvol. 23, iss. 1, 2018, art. 7. Online content
https://www.ecologyandsociety.org/vol23/issl/art7/ (mpuctym 20.10.2023. roauue).

164 Kao pesynrar BULIEroJMIImber Nperopapama usmely miemena Bonronyn Meu (Wanganui Iwi) u Kpyue
MOBOJIOM BJIACHHUINTBA Ha pekoM Bourynyu, 2017. roquHe 3aKOHOM je pelid NpH3HAT cTaTyc mpaBHor juna (Te
Awa Tupua), ca cBUM IIpaBuMa, oByamrhemrMa, obaBe3aMa 1 0JroBOPHOCTUMA KOja IIPHITA/Iajy MPAaBHUM JIMIHMA.
O ocTBapHBamy U 3aLITUTH IPaBa peKe cTapa ce ibeH 3acTynHuk (Te Pou Tupua), kao JbyIcko Jiiie peke. Bugeru:
Art. 14, 18 and 20 of the Te Awa Tupua (Whanganui River Claims Settlement) Act 2017. doctymnHo Ha:
https://www:.legislation.govt.nz/ (npuctyn na nan 20.12.2023. roaune).

Ha Cserckom npuspenHom ¢opymy 2020. romune y dybaujy, Caynujcka Apabuja, HoBu 3emann je mmao
MaBUJBOH y OKBUPY moctaBke OxpxuBoct (enr. Sustainability). Tema HoBO3enaHCKOT MaBMJFOHA Ouia je: Pexa
j€ Hallla CYIITHHA; KaJa by 3ajJe4nMo, Mu hemo Guru 3anedenu (enr. The river is our essence. When it is healed,
we are healed). Jocrynro ma: https://www.expo2020dubai.com/en/understanding-expo/participants/country-
pavilions/new-zealand (mpuctyn Ha gan 20.12.2023. roauue).

165 Ypmjcxu cynosu y apxasu Yrapaxxaun (Uttarakhand) 2017. rogune y pecynama Cy M3pasuiiy CTaB Ja Cy
peke 'anr 1 JamyHa nuna y npasy, U TO ca CTaTycOM MajojieTHHKa. tbeHH 3aCTyTHUIM Cy AUPEKTOp OpraHKu3anyje
NAMAMI Gange, cekperap ApxaBe YTapakxaHA U jaBHH TyXHial ApkaBe YTapakxaug. Salim v. State of
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IIPUCTYIIHU Y €KOJIOILIKOM IIPaBy MEHajy IIPABHU CTATYC HEXXHUBE MPUPOJIE, KAO ILTO CY PEKE, alH
KpO3 J10[IeJbUBabE UM CTaTyca KUBUX €HTUTETa, XKHUBE CUJIe IPUPOAE, a MOToM y cienehem
KOpaKy M CTaTycC MPaBHUX CHTUTETA.

VY rpahanckom npaBy npaBHHU CyOjeKTHBHTET (PU3UUKOT JIHIA HUje cnopad. Mehytum,
JEAHO Ol CYLITUHCKUX MUTamba OKO KOjer ce BPTH OHOC Mel)yHapoaHOT jaBHOT IIpaBa U IIpaBa
EY Ttuue ce ynpaBo cyOjektuBuTeTa nojeaunna. Ciuenau na kareropuja cybjekara mpaBa HUje
JEAMHCTBEHO pelIeHa y CBUM I'paHaMa IpaBa, yak HH KajJa je ped O YOBEKY.

Cy6jextuButeT y MelyHaApoqHOM jaBHOM IpaBy HHMje HOPMHpPAH M HHUjE TOAyAapaH
CyOjeKTHBUTETY y yHyTpaIlmbeM Tpasy. ®® V3 ypaxasame oaropapajyhux KpuTHUKUX CTaBOBa,
JOMUHAHTHH CYyOjeKTH Mel)yHapomHOT jaBHOT mpaBa jecy ApkaBe. Ilutame MoryhHoctu
WCTHIIaba 3aXTeBa 3a HAKHALy InTeTe npexa MehyHapomHuMm cymnoMm mpaBle BOAWIO je
yBakaBamky Opranmzanuje YjeInmbeHuX Halmja Kao cybjekra MehyyHapogHOTr jaBHOT TpaBa.
Tom npunukom MehyHaponHu cyq mpaBze je y CBOM CaBETOJaBHOM MUIBEHY MCTAKao Jia
,»|c]ly0jekTu mpaBa y OWJI0 KOM ITPaBHOM CHUCTEMY HHUCY HYKHO UACHTUYHU 110 CBOjOj IPUPOIU
YIM OTICETY TIPaBa, | [/1a] BHUX0BA MPUPOJA 3aBHCH 0Of moTpeda 3ajenrnne”.'®’ OBuM myrem
KPEeHYJI0O je Tpu3Hame cyOjexTtuBuTeTa ofpeheHuM mehyHapomnum opraHuzamnujama y
MelyyHapoHOM jaBHOM MpaBy. JouI jeHOM, MUTame CyOJEeKTUBUTETA je PEIICHO Ha TepeHy
MOJIMTUKE KOpUCHOCTH. [IpuToM, Tpeba nMatu y BUIy Ja je cyOjeKTHBHUTET Mel)yHaponHux
opraHu3aiyja BUIIE3HAYaH y MOIIeAy oOuma CcyOjeKTUBHUTETA (HIIP. PA3IUYUTOCTH HU3Mehy
MehyHaponHor cy6jektuBurera CaBera EBpone u EY).

C jenne ctpane, y Mel)yHapoAHOM JaBHOM IpaBy CyOjEKTUBUTET MOjEUHIIA j€ CIIOPaH.
JIoKTpHHapHa pacrpaBa Koja U JJajbe Tpaje, MPaKTHYHO ce 3a00M1a31 Ha TEPEHY M0jeAMHAYHUX
MelhyHapoIHUX yroBopa, KOjU N0neJbY]y oapeheHa mpaBa W IYyXKHOCTH MOjeIWHIIMAMA Y
onpehenum obnactuma MehyHapomHOr jaBHOT TpaBa (Jby[CKa TpaBa W WHIWBUyaJlHA
KPUBUYHA OJTOBOPHOCT). Tako, y eBPOICKOM, aMepUUKOM U apUUKOM CHCTEMY PETHOHAIHE
3alITUTE JbYACKHX IPaBa, M0jeIUHALl MOJKE TPAXKUTH 3AIUTUTY O] MPOTHBIPABHUX JIEJIOBabA
npxkaBe. Ha 0BOj MO3UTHMBUCTUYKO] OCHOBU H3rpaljyje ce OrpaHH4eHU CyOjeKTUBUTET

nojeanHIa y Mel)yHapoTHOM jaBHOM TIPaBY.

Uttarakhand, Writ Petition (PIL) No.126 of 2014 (December 5, 2016 and March 20, 2017)
High Court of Uttarakhand. Joctynro Ha: https://ecojurisprudence.org/ (mpuctyn Ha gad 15.12.2022. roauue).
Bpxosuu cyn MHamje yKHHYO je 0Be OJUTyKe jep HHUCY jacHO neHHHCaHe Ay KHOCTH 3aCTyIHHKA U TIpaBa peKa.
166 C. Bophenuh Anexcoscku, Qonoc uzmely mehynapoonoz jasnoz npasa u npasa Eeponcke yuuje, TOKTOpcKa
muceprarnyja, [IpaBau dakynrer YHuBep3urera y Humry, 2021, ctp. 47.

167 International Court of Justice, Reparations for Injuries Suffered in the Services of the United Nations, Advisory
Opinion, ICJ Reports 1949, p. 178.
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C npyre ctpane, y npaBy EY cy0jekTUBUTET MOjeIMHIIA HHjE CIIOpaH. Y CBOjOj YyBEHO]
npecynu Van Gend & Loos u3 1963. rogune, Cyn npasne EY ucrakao je craB ja cyOjekTu
YHHUJCKOT TIPaBHOT MOPETKa HUCY CaMo JpKaBe WIAHUIEC U MHCTUTYIHje YHUje, Beh 1 ’UuXoBH
npxasibann. % Hakuammo, Yroop o ¢pyskimonucamy EY ypenno je murame rpahanctsa EY
¥ crimcak rpaa rpahana EY, unmMe je BUXOB CyOjeKTUBUTET M HOpMATHBHO 1oTBphen. %

CBu 0BU MpUMeEpH MOKa3yjy Jia ce y MpaBy U Jajbe pazMarpa IITa YNHU CyOjeKTUBUTET,
KO ra yXWBa U r1e cy merose rpanuiie. Poc (Alf Ross) ogbamyje ,,MmeTadu3nuKy KOHIEHIH]Y
YOBEKa Kao jeIMHOr Cy0jeKTa mpaBa M o0jallmkaBa Jga cy0jeKT MpaBHO 3alITHNEHUX HHTEpeca
Moke OuTH Ouno koje OGuhe, Ta M KMBOTHHAa WM croMeHHK KynType.l’® Uoek jecte y
CPEIUINTY CBAaKOT MPABHOT OJHOCA jep OH JeIUHU MOXKe OUTHM HOCWIAI] MpaBHE oOaBe3e U
MpaBHE OATOBOPHOCTH, KOja MPETIOCTaBJba ypauyHJBHBOCT. [locToje cyOjekTn 6e3 mpaBHHUX
obaBe3a wiau 0e3 MpaBHE OATOBOPHOCTH, KOjUMA HENOCTaje ypauyyHJbUBOCT, ald UM TO HE
ony3uma cyOjeKTuBHUTET. Pe3ynTar TakBe mpaBHO-(YHKIIMOHAIHE IMOCTABKE jeCTe U IIMPEHE
Kpyra cyOjeKTHBHUTETa KOj€ CMO NPEICTaBWJIM, Y KOPUCT HEXHUBE MPHUPOJE, BEHITAYKE
WHTEITUTCHIIN]€ U )KUBOTUHA.

CyIITHHCKM HMCTOBETHUM KOMEHTapuU YCMEpPEHHU IPOTUB IpHU3HAKA CyOjeKTHBHUTETA
KHUBOTHH-AMa paHuje cy OMJIM MCTUIAaHU NPOTHUB NMpPU3HAKa CYOJEeKTUBUTETA MPUIAJHUIIIMA
L[pHE pace M >KeHama. APryMeHT ,)KHBOTHHE Cy Hepa3yMHe” CYIITHHCKH OJArOBOpa
apryMEeHTHMa ,,IPHIIM CY Mambe HHTEJIIMTEHTHU WJIH ,,)KeHE cy ocehajHe U He MOTYy palliOHAIIHO
nenatu’. AKO HaM je JJaHac CBMMa HajIpupoIHUje (a Mopa cBUMa OUTH) Jla Jbyau 6e3 003upa
Ha pacy U NOJ YXHBajJy jeHaK CyOjeKTUBUTET, HAy4eHHU PaHUJUM HCKYCTBOM pacu3Ma U
IIOBUHU3Ma, HE CMEMO C€ 3ayCTaBUTH Ha TaKBOM HEHAayyHOM apryMeHTy. [[y>kHH cMmo, Ha
OCHOBY IIO3HaBama IpPaBHE HCTOpHjE TpHU3HAMKa CYOJeKTUBUTETA, J1a JO3BOJMMO HJE]Y
MpU3Hamha CyOJeKTUBHUTETA KUBOTHEAMa, a OHJAA Ty WHJAE]y MPaBHO OMpaBIaMO WJIH
OMOBPrHEMO apryMeHTHMa ocioboheHnM cBake mnpumece crneuusma. CxBarame aa cy
KHUBOTHH-¢ 00j€KTH INpaBa cBojuHe Mely BehuHOM ayTopa He mpencTaBiba TEMY K0joj Tpeba
najba pacrmpana jep ,,[r]memaHo ca cTaHOBWINTA MpaBHE HAyKe, OBAaKBa BJIACT YOBEKA Haj
KUBOTHOM YOOJIHMYEHAa je TpaBHUM HOpMama KoOjeé Cy je alCOJIyTHO CaJpKHHCKH

olpaB/iaBajie, Kao HUXOBOI MPUBATHOI M AaICOJYTHOT BJIAacHUKA’.' 3acTymHUIM uieje

168 C-26/62, Van Gend en Loos v Administratie der Belastingen, p. 1. JoctynHo Ha: https://eur-lex.europa.eu/
(npuctym Ha mgan 15.12.2022. ronune).

169 Bugetn: Art. 20-24 of the Treaty of Lisbon amending the Treaty on European Union and the Treaty
establishing the European Community, OJ C 306, 17.12.2007.

170 A, Ross, On Law and Justice, Stevens & Sons, London, 1958, pp. 182-183.

11 M. IMaynosuh, Ipasa scusomurva, Caspemenu mehynapoouu cmandapou, cTp. 13.
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IIpU3HAKa Cy0jeKTUBUTETA )KUBOTHHA, KOPUCTEhH UCTOpUjCKE MTpUMEpe, UCTUUY Jla OBAaKaB
OJIHOC TIpeMa KMBOTHHaMa HHUje Ono HeoOwuaH mMmajyhu y BUIY HEJeAHAKOCTH Koja je
BEKOBMMAa CMaTpaHa MPHUPOJHOM M JPYIITBEHO M IMPAaBHO yTeMeJbeHOM, m3Mmely pobOoBa u
CJI000THUX JbY/IH, )KeHA U MYIIKapara, pa3JInyuTHX paca y JbYACKO] BpCTH. "

[lutame mnpu3Hama CyOjeKTHMBUTETA >KHBOTHHaMa CYKOOJHEHO je ca MpoOieMoM
UJCJHOT HeNpHXBaTamka M3jeJHauaBamba YOBEKa M KUBOTHHEE y KaTeropHju cyOjekara mpasa.
AKO Cy 1 4YOBEK U KUBOTHIbA Cy0jeKTH MPaBa, y YCIOBUMA CYKOOJFEHOCTH BbUXOBUX HHTEpECa
HY)KHO je YTBPAUTH 4MjU HHTepecH Tpeba ma onHecy mnpesary.!” Huje moryhe umcro
ynopehuBame nHTEpeca, Kao ILITO Ce TO YMHHU Y KPUBUYHOM IpaBy (IIpUMeEpa paau, )KUBOT U
3[paB/b€ YOBEKAa Cy IMPETEKHHUJU HMHTEPECH HaJl MarepujalHUM). XUIOTETHUYKU, HHTEpEC
3alITHTE KHUBOTA U CI1000/1€ )KUBOTUIHE OJJHOCH MTPEBAry HaJ MHTEPECHMa YOBEKa 32 HCXPAHOM
(jep ce Moke IpeXpambUBaTH U IPYrUM HAMHPHHUIIAMA), 32 OJICBAbEM M TIOTPOIIEHOM (jep MOXKe
KOPUCTUTH Jpyre Marepujaiie), 3a ynorpeOoM y HNPOHM3BOIAHE U HUCTPAXHUBAYKE CBPXE, UTI.
Crora oBakaB IPHUCTYII Pa3MULbakba UMa (>KUBOTUHCKO-) YTOIH]CKHU KapaKTep.

[lojenuan ayTopu MpOTHB HIEje CyOjeKTUBUTETA >KMBOTHIbA UCTUYY A JKUBOTHIHE
MOTy GUTH 06jeKTH MMOBHHCKHX OJHOCA, Al J1a He MOTY OWTH M HUCY CyOjexkTn y mpasy.’*
HcTtuue ce 1a npaBHe Be3e MOCToje caMo u3Mel)y Jby/u, Te 1a IpaBHUX Be3a Hema u3mel)y Jbyau
u ctapy win usmely cteapu.l’® IToceGHO ce ykasyje 1a JKUBOTHE-E HUCY MOPAIHH CYOjeKTH
jep HeMajy ocehaj 3a UCIIpaBHO M HEUCIPABHO, OJHOCHO J1a KUBOTHUHE HEMA]y KOTHHUTHBHE
CcocoOHOCTH Ja pa3yMmejy CYIITHUHY TIpaBa Koja Ou WM Owia TpH3HaTa y OKBUPY
cy0jeKkTuBUTETA (KO UMa MPaBo, IpeMa KoMe MpaBo JIejCTBYje, 1ITa je caJp>KuHa MpaBa), HUTU
na npeno3Hajy Moryhu cyko6 uzMel)y concTsenor unTepeca u npaseaHocTi. 7

Hasemenum aprymentuMa cynporcTaBbenn cy cieaehm:!’’ Kao mro je dosek,
cTBapasal paBHEe HOpME, TIOJMOBHO CBEO XKHUBOTHH-¢ Ha CTBAPH, 00jeKTe MpaBa, YOBEK HCTO
TAaKO MOXE JaTH JApYyro IMOJMOBHO ofpeheme >XKMBOTMHA, Ma 4Yak M ofapeheHn BUI
cyojektuBuTeTa. HepasBujenu ocehaj 3a McCpaBHO M MOpATHO UMajy U Jeua y oapeheHom
y3pacHOM TEepHOAY, Kao ¥ IJIMIa JIMIIEHa ITOCIOBHE CIIOCOOHOCTH, ajl TO HE yTHYE Ha

MOCTOjalb€ BUXOBOT cy0jekTuBUTeTa. OpaHIIMOH yKa3yje Ja )KUBOTHH-€ UMajy HHTEPEC /1a He

172 M. Tlaynosuh, IIpaea scusomura, Caspemenu mehynapoonu cmandapou, ctp. 13.

13 H. Crojanosuh, [TpaBHu nonosxaj ;KuBOTHEA — 071 0bjexaTa 1o cybjexaTa y mpaBy, cTp. 427-429.

174 T1. Crojanosuh, Y600 y epahancko npaso, CaBpemena agMunucTpanuja, beorpan, 1984, crp. 103. Y. ba6uh,
Ocnosu umosunckoe npasa, Cnyx06enu rmacHuk, beorpan, 2003, ctp. 65.

15 R. Noyes, The Institution of Private Property, Longmans, New York, 1936, p. 290.

176 C. Cohen, The Case for the Use of Animals in Biomedical Research, The New England Journal of Medicine,
vol. 315, no. 14, 1986, p. 866.

1" H. Crojanosuh, IIpaBHy mono:xaj skuBOTHELA — 01 0bjexara 1o cybjekara y mpasy, cTp. 422.
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Oyny nmoBpeheHe, Te J1a YKOJIMKO OM )KUBOTHH-aMa OWJIO MPU3HATO IIPABO J1a He Oyly HMOBHUHA,
oHe 6H mocTane MopaiHe ocobe, oaHOCHO 6uha Koja nMajy 3HadajHe MopaiHe uHTepece.!’®
MelhyTum, oH OTIPE3HO UCTHYE:

,»AKO Cy )XKHBOTHEE 0c00€ (CHT. persons), TO M Jajbe HE 3HAYU Ja Cy OHE JbYIu (CHT.

human persons); He 3HauM J1Ja MOpPaMoO Ja TPETUPAMO JKUBOTUIE Ha UCTU HAYMH Kao

LITO TPETUPAMO JbYJE WIH Jja MOPaMo J1a IPOIIUPUMO Ka KUBOTHEaMa CBa IIPaBa Koja

Cy pe3epBHCaHa 3a KOMIIETEHTHE Jbyne. HUTH 3HauM 12 )KUBOTUIHE UMajy OMIIO KaKBY

rapaHIfjy 3a >KUBOT 0CJII000heH MmaTmke, HUTH Ja MH MOPaMO Ja 3alITUTUMO KUBOTHIHE

Ol IOBpeJia O] APYrHX KUBOTUbA Y TUBJBUHU WM CIIy4ajHUX MOBpeaa oA Jbyau. (...)

Anu 3axTeBa a MM NPUXBAaTUMO Ja MMamMoO MOpajHy o0aBe3y Ja IpecTaHeMo JAa

yIoTpeOJhbaBaMoO JKUBOTHUEHE 32 XpaHy, OMOMEIUIIMHCKA MCTPAKUBamba, 3a0aBy, WIIH

onehy, nnm O6ui0 Kojy Ipyry ymnorpedy Koja MpeTrocTaBba JKUBOTHIbY Kao pecype, U

7ia 3a6paHIMO BIIACHHUINTBO HaJ KUBOTHH>aMa. 1"

Bajc (Steven Wise) oromume Ja BeIUKHU MPABHU 311 KOjU OApKaBa ,,[IpaBHU arapTxej.
u3Mel)y Jbyiu M CBake ApPYyre XUBOTHIGE , MAKO y MOUYETKY 3aMBJbYj€ CBOjJOM ACOJBHHOM,
BUCHHOM M MCTOPHM]jOM YCIIEIIHOT oJ0Mjama CBUX 3aXT€Ba 3a IpaBa XUBOTHIA, HUjE
HecaBnaaus. HanpoTus, ,,lberoBU TeMEJbH Cy TPYIIH jep Cy HEPUHLIUIN]ETHU U IPOU3BOJbHH,
nenpasuuny u Henpaenun”.}8 3acrymajyhu cras in favore npusHama NpaBa MUMIAH3aMa U
060HO00 MajMyHHMMa, OH UCTHYE HEOJP>KUBOCT HUXOBOI IIPABHOI CTaTyca CTBApH y MPABHUM
CHUCTEMHMa KOjU C€ T03MBajy Ha CI00OdY, JETHAKOCT M MPABEAHOCT KAao CBOjJ€ OCHOBHE
npuHIune usrpagme. CylnpoTHO je OBUM NPHHLIMIIMMA yHoTpeba IIMMIAH3M 3a HaydHa
ucTpaxuBamwa. Haume, ako je HayuHO ompaBiame 3a ynorpeOy MUMIaH3u 1 00HO00 MajMyHa
y Hay4HMM HUcTpaxuBamuma jekoBa npotuB AUJIC wuxosa 99,5% renercka cIM4HOCT ca
Jbynuma, Bajc ykasyje Ha JMIleMepcTBO IITO Ta MCTa CIMYHOCT HUJE JIOBOJbHA Ja He Oymay
xopunrhenn xao creapu. 8!

Cenc (Christopher Seps) 3ay3uma npyraduju npuctyin. Bpeanyjyhu 3ajennHury kojy
KyhHHU JbyOUMIIH, @ HE CBE KUBOTUILE, OCTBAPY]Yy Ca CBOJUM BIaCHHUIIMMA, Hajla3u Ja je TaKkBa
3ajelHUIA HAJIPUOMIDKHA]a TTOPOAUYHO] — JBYIHM TOCMaTpajy cBoje kKyhHe JpyOmMIle Kao
YJIaHOBE MOPOJMIIE, Kao Jbyae. YBakaBajyhu camo Taj u TakaB ofHoc, Ceric ce 3ajaxe J1a ce

Ky'hHI/I JByGI/IMI_II/I Ca aHTPOIIOITCHUYKHUM KapaKTCpUCTUKaMa (KaO MTO CY OCCTJBUBOCT HIIN

178 G, Franccione, Animals — Property or Persons?, p. 61.

179 Ibidem, p. 62.

180 3, Wise, Dismantling the Barriers to Legal Rights for Nonhuman Animals, Animal Law, vol. 7, 2001, p. 13.
181 |bidem, pp. 15, 16.
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KOTHUTHUBHE CIIOCOOHOCTH), IpeMa KOjUMa Ce HHXOB BIACHUK MOHAIIA Kao MpemMa JbYyIuMa,
II0CMaTpajy Kao Jby/IH y apHUIaMa 3a HaKHa/y IITeTe U 3a pa3Boj Oopaka.'® Jpyrum peunma,
Ceric ce He 3anaxke 3a MPU3HAKE IPABHOT CYOjEeKTHUBUTETA KUBOTUHAMA, HU OTPAaHUYCHOT HU
HEOrpaHHUEHOT, HO pajuje 3a TpeTHpame KyhHux JbyoumMara kao ocoba, 8 npen cymom, u To
camo y JBa ciydaja. [IpBu je mapH#uIa 3a HaKHay IITETe, Kajaa je KyhHu jpbyoumart nmospehen
nnu yemphen. pyru je 6pakopa3BojiHa MapHHMIIA, Kajia je KyhHH JbyOuMall jeiaH o1 CIIOPHUX
npenMeTa pacrnozene u3mel)y OMBIIMX CynpykHHKA. Y 00a cilydaja, )KUBOTHHbA je M JaJbe
CTBap, ajli ca NOCEOHNM YBa)kaBaeM MHTEpeca Koje CTBap MHaue Hema: Kaja ce OuIydyje o
MpaBy Ha HAaKHAJy HeMarepHjaliHe IITeTe BIacHUKY noBpeheHe uiam ycMpheHe KHUBOTHUHE
(ananoruja ca qymeBHUM 0oJIoBUMA 300T cMpPTU OJHCKE 0CO0€) MM Kajlla ce OJUIydyje KoMe
Tpeba moBepuTH KyhHOT JhyOMMIIA Ha cTapame (aHaJoruja ca HajoOJbHM HHTEPECOM JICTETA).
CraB HaBezneHOr ayTopa Tpmu cienehy KpUTHKy: HEroB 3akjbydak je na KyhHe
JbyOuMIle, MaKo Cy CTBapH, y MapHHUIlaMa 3a HaKHaJy ITeTe Tpeda yBaXUTH Kao ocole.
Mehytum, oH mpe 3acTyna CTaB Ja y MapHHUIIAMa 33 HAaKHAJIy INTETE YCJel MOBpeAe WU
ryoutka KkyhHOT JpyOMMIIA, BIACHUIIMMA TpeOa MPHU3HATH MPABO HA HAKHAIy HEMaTepHjaTHe
mTeTe 300T qyNIeBHUX 00JI0Ba yclie] U3ry0JbeHOT OMUCKOT Oufia, CIMYHO MpaBy HAa HAKHAITY
300r aymieBHHX OOJoBa yciel CMpPTH OJUCKOT Jquya. YBakaBamkbe HHTEPECa JKUBOTUHE Yy
Opakopa3BOJHUM MapHHIIaMa 3arpaBo MPeACTaBba U3pa3 3alTUTE T00POOUTH KUBOTHHA.
BuckoBuh npemaxe npu3Hame OrpaHUYCHOT WM TACHBHOT MPABHOT CYOjeKTUBHUTETA
KUBOTHaMa. TakaB CyOjeKTMBHTET OM TMOApa3yMeBao Jia >KHUBOTUEE HMajy oxapeheHa
opnamhema npema Jbyauma, Te (QyHKIMOHAIHO cJele U KOpelaTUBHE 00aBe3e JbyAu MpeMa
KUBOTHHaMa. ' VTBphuBame 0roBopHOCTH y Ciydajy Kpluema THX 06aBe3a 61 3aXTeBau
3aCTYNHULIM KUBOTUHA. [layHOBUh roBOpM O XMBOTHHaMa Kao pedIeKCHUM CyOjeKTuMa
CaBpeMEHHMX MpaBHUX Topenaka. OHe Cy caMO HOCHONM TPAaBHHUX OBJamihema, alu He U
npaBHUX o6aBe3a. IlpuTom, cBoja MpaBa HE MOTY CaMOCTAJIHO Jia OCTBapyjy, HO IyTeM
opnamhenux npaBHUX 3acTynHuka.®® [Ipema [MayHoBuhy, 5KUBOTHIbE TpeGa MOCMATPATH KA
npaBHa ,,cyouha” u Kpo3 NpU3Hamke OrPaHUYEHOT CYOJEeKTUBUTETA YUUHUTH UX CIeIU(PUUHUM

cybjextuma mipasa.t®® Bogunenuh nacTaBba OBy miejy U rOBOPH O KMBOTHE-aMa Kao, Y HCTO

182 C. Seps, Animal Law Evolution: Treating Pets as Persons in Tort and Custody Disputes, University of Illinois
Law Review, no. 4, 2010, p. 1369.

183 |bidem, p. 1372.

184 N. Viskovi¢, Drzava i pravo, Studentska Stamparija, Sarajevo, 1996, str. 442.

185 M. Maynosuh, Ipasa sxcusomurea, Caepemenu mehynapoonu cmandapou, crp. 171. Tlaynosuh ce oBze
ociama Ha bapromeBy (Mmian bapromn) TepMHUHOJIOTH]Y TTOBOJIOM CYOjeKTHBHTETA YOBEKa y Mel)yHapoHOM
jaBHOM mpaBy. M. Baptoru, Meljynapoono jasno npaso, | kruea, Beorpan, 1954, ctp. 372-375.

186 M. Tlaynoruh, IIpasa scusomura, Caspemenu melynapoonu cmandapou, crp. 169-178.
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BpeMe, sui generis 00jeKTHMa TpaBa W sui generis cybjextmma mpaa.’®’ C jenme crpame
KHUBOTHIHE Cy 00jeKaT MMOBHHCKHX ITPaBa BIIACHHUKA U JIPYKAOIA, KOJH Y BPLICHY CBOJUX IpaBa
HE CMejy Ja yrpokaBajy noOpoout xuBotuma. C apyre cTpaHe, KHBOTHUIbE Cy cyOjexar
JIMYHUX TIPaBa, KAo LITO Cy TIPaBO HA KUBOT, 3paBJbe, GM3MUKK U IICUXUYKU HHTErpuTeT. 88
Crynku (Saskia Stucki) je mpemnokmiia Tpu Moryha periema TpaBHOT cTaryca
KHUBOTHIbA. [IpeMa MpBOM MpeyIory, HUje MOTPEOHO CTBapaTd HOBY INPaBHY KaTeroOpHjy 3a
KHUBOTHE jep ce oHe Beh mocMarpajy Kao mpenasHa kareropujy u3mel)y cybjekara mpaBa u
o0jekara mpaBa (cTBapu). Melytum, panu Behe 3amrure )KUBOTHHA, TOTPEOHO j€ 3aKOHOIaBHO
00yXBaTUTH KUBOTUIE Mel)y cyOjekTrma mpasa, nopen Gu3nykux U npaBHux nuna. [Ipema
JPyroM IpeJyIory, )KUBOTHIE Tpeda KBadu(UKOoBaTH Kao jenHy on Beh moctojehux mpaBHUX
Kareropuja, U TO kKao ¢u3muka numa. [Ipema tpehem mpemiory, Tpeba CTBOPUTH HOBY
TEPMUHOJIOTH]y U KHBOTHIb€ KBATM(DHKOBATH KAO ,,)KUBOTHIbE JHIIA (€HT. animal persons)”. 18
CymnpoTHO O] JaTUX MPEAJIora, I0jeIMHU ayTOPU UCTHYY Jia PU3HAKE CY0jeKTUBUTETA
KUBOTHIbA HHjE PE3YNITaT KOju OU muMa OMO KOPUCTaH, HO Ja je caMO MOTPeOHO MOTIYyHUje
perynmucati 06aBe3e YOBEKAa NPEMa JKMBOTHEAMA M 00e30eIUTH HHXOBO HCIYHaBame. >
Jlyoencka Ce3anoB (Matgorzata Lubelska Sezandw) 3actyma craB na je mpomeHa MpaBHOT
TIOJI0XKAja KHBOTHIA Yy TPaBy HY)KHA M Ja MOKe OMTH OcTBapeHa Ha jpa HaumHa.'®! TIpBu
HauMH jecTe MoOoJblIamke CTeNeHa MOLITOBakba HOPMH O 3aLITUTH JOOPOOUTH KUBOTHHA U
ycBajambe TpahaHCKONPAaBHUX HOPMHU O HHUXOBO] 3allITUTH, INTO OJrOBapa MPETXOIHO
HaBeJIEHOM CTaBy. JI[pyru HauMH jecTe NpU3HaKEe OrPAaHIHUEHOT Cy0jeKTHBUTETA KUBOTHHAMA,
LITO oJiroBapa craBy ayTopke CTyiku, 0e3 0031upa Ha HauMH KaKo ce TO MPU3HAKkE OCTBapyje.
Bonunenuh caxuma M cynpoTcTaB/ba apryMeHTE 3a M NIPOTUB IpH3HAKA IpaBa
KHBOTHE-aMa, Ka0 yCII0Ba BUXOBOT cybjextuuTera. % IIpBo, jemHo YoBeK Kao pasymHo 6uhe
MOXKe OWTH MMaJall TIpaBa; ca Jpyre cTpaHe, MMaolll NpaBa Cy U JbYIH 4YHje Cy KOTHUTHBHE
cocoOHOCTH yMameHe WK HerocTojehe (JIHia ca cMeTmhama y pa3Bojy, J1ela, 3a4eT a HepoleH
4oBekK). [Ipyro, jennHo oHaj KOju MoKe Aa Oyre nMamar o0aBesa Moxe J1a Oy/ie 1 MaJail mpasa;
MelhyTum, TOBOJHHO j€ J1a HACYMpOT MpaBa KMBOTHE-A CTOje o0aBe3e Koje Tpeha nmuia umajy

MOBOJIOM WUX. Tpehe, 1UIbEBH 3aIITUTE KUBOTHEA MOTY C€ OCTBApUTH M O€3 MpU3HABamka

CY6J CKTHBHUX IIpaBa JKUBOTUHAMA; NAKO TBp,Z[H:ajCCTe Y IpUHIMITY TaYHA, IPU3HABAKC IIpaBa

187 B. Bogunenuh, op. Cit., ctp. 425-426.

188 1hidem.

189 M. Lubelska Sezandw, op. cit., pp. 32-33.

190 C. Maprunosuh, ITpo6rem npaBHOT Cy0jeKTUBUTETA KMBOTHA, TIpasHu scueom, memamcky 6poj ,, [lpaso u
aymonomuja auurnocmu “, Tom 1, 6p. 10, Yapyxeme npasuuka Cpouje, beorpaz, 2015, crp. 381.

11 M. Lubelska Sezanéw, op. cit., p. 41.

192 B. Bogunemuh, op. Cit., ctp. 424, 425.
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MCTOBPEMEHO TI0/Ipa3yMeBa Ja Mopa Jia TOCTOj! MPaBHU OCHOB 32 33IUPAmkE y TAKBO NPaBO,
KOjH BUJI 3aIITHTE CE HE MOXKE MOPEIUTH ca JApyruMa. UeTBpTo, Mpu3HaBame CyOjeKTUBHUX
MIpaBa KUBOTHHA KOMIUIMKY]j€ FbHXOB I10jaM, OTpaHUYaBa Ipasa U c1000/1€ JbYAN U HEU3BOIUBO
je ca acmekTa npyxkama cyacke 3amtute. Ca apyre cTpaHe, Teoprja Hema ommTenpuxBahene
1 jacHo oapeleHe mojMoBe HA 00jeKTa IpaBa HU MPAaBHUX JIMIIA, AJIM OHU UIIAK ITOCTOje; TpaBa
1 ci00oe UIa Cy OrpaHHYeHa MpaBUMa M ciiodomama APYrux JUIa; U Ha Kpajy, paBHU
nopeaak umMa (popMaTUBHY yIOTY.

JIoK TOKTpUHApHE pacrpaBe U Jajbe TPajy, HA HOPMAaTHUBHOM IUIaHY MOjEIHHE JpiKaBe
Beh cy Hallie cBoja pelema, 0 yemy he OutH peun y masu 3. Ilpasnu mpemman sdcugomurba
vy cagpemenum npaenum cucmemuma. OCHOBHU TPECEK MOKA3yje Jla CaBPEMEHO IPaBO U Jajbe
3anpkaBa summa division Ha cy0jekTe TpaBa, Koja Kareropuja oOyxBara JbyIe U HHXOBE
opraHm3aiyje, u o0jekre mpasa, oOyxsarajyhu crBapu. He ycnieBajyhu na ce y3auray y panr
JhYJIH, JKHBOTHIbLE Hallaze cBoje Mecto Mehy ctapuma.®® Melytum, uzeja 3amrure 106po6uTH
KUBOTHIA W TPH3HABaWma ojpeheHux mpaBa XKUBOTHHaMa JIOBENa je 1O HOPMATHBHOT
MpHU3HAKA Ja j€ KUBOTHA ,,BHUILIE O] CTBAPH , MAKO C€ y HEIOCTATKy MOCEOHMX MpPOIMHCca
NpUMEYje PeKUM CTBAPH U Ha BUX. Y HACTAaBKY IMPEICTaB/haMO OCHOBHE HJIEje U Pa3JIhKe
u3Mel)y 1oOpoOHUTH KUBOTHH-a M IpaBa >KUBOTHHA, KAO U O KOM KOpPIIyCy IpaBa je ped.
[IpomeHa y mpaBHOM CTaTyCy KHBOTHHEA MOXKE J1a OCTBApU OJIITETHOIPABHU OfIjeK, KOjeM ce

nocsehyjemo y npyrom u Tpehem aeny paza.

1.3.1. ,,Jlo6pobut xuBOTHHA" U ,,lIpaBa KUBOTHUHA

[IpomeHa eTnuke MEPCIEKTHBE O OJHOCY YOBEKA M JKUBOTHH-A, TPaXWUja j€ CBOJ
onroeapajyhu mpaBHu u3pa3. Pesynrar cy OpojHe mpaBHE HOpPME, pa3IMuWTE MPHUPOAE U
cCaJipKMHE, YCMEpEeHE Ka 3allTHTH >XUBOTHHa. Pasnmke u3melly mux ymyhyjy Hac Ha
Pa3IMKOBamke 0jMOBa JOOPOOUTH KUBOTHA U TIPABa )KUBOTHHA.

Jlo6poOuT XuBOTUIAa 00yXBaTa CTaHJApJe 3alITHTE XKUBOTHHbA MPUIMKOM HUXOBE
ynotpe0Oe ox1 cTpane 4oBeka. [laynoBuheBuM peunMa, 3aXTeBH 3aIITUTE TOOPOOUTH KUBOTHHA
OJTHOCE C€ Ha ,, XyMaHU TPETMaH CBUX XUBOTHUHA 0e3 0031pa Ha HUXOBY KOHAYHY YIOTPEOY,
OZTHOCHO TIPH CBHM BHIOBHMa B-HX0Be ekciutoaranuje”. 1% Viiorpe6a xuBoTnma je qomymrena

U MPaBHO peryircaHa Ha HAYMH KOJU OCUTypaBa CMambEHe WIH MOTIYHO UCKIbYUYEHE MaTHhU

193 E. Montero, Q. van Enis, Responsabilités, Traité théorique et pratique, Titre 111, Livre 35, La responsabilité
du fait des animaux, Wolters Kluwer, Bruxelles, 2008, p. 8.
19 M. IMaynosuh, Ipasa scusomurva, Caepemenu mehynapoouu cmandapou, ctp. 158.
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KUBOTHA TPUIIMKOM Pa3IMYUTHX BHJIOBA YIoTpeOe (HMp. penpoaykiuja, youjame paau
UCXpaHe JbYIU W IPYTUX KUBOTHEHA, HAYYHH €KCIICPUMEHTH, JIpECype).

Pagu yHupopMHOCTH MUHMMYMa Hy)XHE 3amThTe, CBETCKO APYIITBO 3a 3aLITHTY
xuBotuma (eHr. World Society for the Protection of Animals) pykoBoauio je 2003. roaune
MPUIIPEMOM HanpTa MehyBiaamuHOr cropa3dyma KOju TpPOKJIaMyje €JIEMEHTapHE IMOCTYare
no0pobuTtH xxuBOTHIHa. OBaj CrIopasyM, o1 HA3MBOM YHHBEp3ajIHa JeKIapalja o 100poOuTH
xuBoTHma (eHr. Universal Declaration on Animal Welfare) cagpxu Heo6aBe3yjyhe Hopme O
3aITUTH JOOPOOUTH KUBOTHIHA, KOj€ JprKaBe MOTIHCHUIIE Tpeba Ja OCHaXKe KPO3 MPUIPEMY
u crpoBoheme wuxoBuX moiuThka.'®® V cery je mpumeran TpeHn ycBajama oarobapajyhux
3aKOHa MM M3MeHa noctojehux 3akoHa, yclea 4yera 3amTuTa 10O0poOUTH KUBOTHHA J00HUja
CBOj HOPMAaTHBHH M3pa3 Ha CBETCKOM ILIaHY.

Wneja 3amrute 10OpOOMTH KMBOTHIbA M3pacTa M3 IIECT OCHOBHUX Hauelna, Mpema
cucremMarusaluuju kojy Ham mnpezacraBiba CrojanoBuh (Harama Crojanosuh). Haueno
YHHUBEp3aJIHOCTH Ooyia 00jalimaBa Ja Cy KUBOTHUIE CIIOCOOHE Ja ocere 0o, cTpec, CTpax,
nariky ¥ naHuky. Hadeno Opure o KMBOTHH-ama 0OyxBara MOpAJHE W 3aKOHCKE JY)KHOCTH
cTapama 0 BUMa. Hademo WHTErpaaHOCTH Ce OJHOCH Ha IIEJIOBUTOCT 3AIITHTE KHUBOTHHHE
myTeM yTBphuBama IaHoBa 1 mporpaMa 1 ooe36ehrBama BUXOBOT CIIPOBONea Ha Ip;KaBHOM
U JOKaJTHOM HHMBOY. Haueno nocsehnBama naxxme J00pOOUTH KMBOTHH-A TOIpa3yMeBa Jia ce
MIPUBPENIHE U JIPYIITBEHE JIEIATHOCTH KOje YKIbYUYjy )KHBOTHIE (3eMJbOPaIba, CTOYapPCTBO,
BETEpHHA, MPOMET U UCTpaXkMBama) 00aBibajy y3 obOe30ehuBame muxose 3amrure. Hauemno
IIPEBEHIIMje ce Oomiefa y CBOhelmy Ha MUHUMYM pH3UKa IMOBpeAe A0OpOOUTH KUBOTHHE
NPUIMKOM OMJIO KOT' BHJAa HeHe ynoTpebe. Haueno mpenocTpokHOCTH MOCTaB/ba 3aXTEB 3a
npeay3uMamke Mepa 3a CIpedyaBambe MM KOHTPOJY MOTEHIMjaTHUX IITETHUX TOCIEIHIa
onpeheHnX aKTHUBHOCTU JKHMBOTHH-a. M Ha Kpajy, Haueno onaroBopHoctd ymyhyje Ha
OITOBOPHOCT BIACHHKA MM APKA0La )KHBOTHILE J1a OpHHE 0 BeHOj 100po6uTH. %

VY BenukoM Opojy ApkaBa, JOOPOOUT KUBOTHHA CE€ INTUTH KPUBHUYHOIIPABHUM HIIH
MPEeKpILIajHONPAaBHUM ofpendama. VMHTepecaHTHO je 3a0eNnexHUTH Ja jeé CBUPENOoCT IMpema
KUBOTHIbAMa IOl MPETHOM KPUBUYHOI TOHEHA 3a0pamKBao joml 3aKOHUK O ciobonama
kojonuje 3anuB Macauycerc (Massachusetts Bay) Ha ceBepHOaMepHUKOM KOHTHMHEHTY W3

1641. ronune.'®” Enrnecku napnament ycBojuo je 1822. ronune 3akoH o clpedaBary CypOBOT

195 Bumre o YHuBep3aaHOj AeKIapaluji o 100pOOUTH KUBOTHISA BueTH, A. barpuhesuh, 3awmuma scusomursa
y mehynapoornom npagy, IHCTUTYT 32 KPUMHUHOJIOIIKA M COLUOJIONIKA HCTPaknBama, beorpan, 2013, ctp. 62—78.
196 H. Crojanosuh, Ilpaso scusomurva, Ipasrau daxynrer Yausepsurera y Humy, 2017, ctp. 10-11.

197 3akonuk nnwm Lenuna cnobosa, Kako ce joun NpeBojIM, y OpUruHaily je Hocuo Hasue The Body of Liberties.
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Y HENpPaBHJIHOT TpeTHpama CTOKE, MO3HaT U Kao 3akoH Puyapna MaprtuHa, napiamMeHtapua
KOjH Ta je npeanoxuo. [lox nmpeThoM HOBYaHE Ka3HE U Ka3HE 3aTBOPA, 3aKOH je 3a0pamHUBao
0€3003UpHO U OKPYTHO TMOBpehUBame WU MaITpPETHpamEe KOHa, KOOWie, Masre, Marapiia,
BOJIA, KpaBe, oBIle miH apyre croke. ®® 3akon Puuapna MapTuna HajaBHO je HOBY epy 3aKOHa,
YHUju je mpeaMeT ypehuBame nmocTymnama ca )KuBoTHHBaMa. byjopiiku 3akon u3 1829. romune
moceOHOM ofpeadoM TPOIHCA0 je TPEKPIIAJHO KaXKIaBalkhe 3a 3JI0HAMEPHO YOWjambe,
cakaheme U pamaBame Tyher Koma WIH Jpyre CTOKe, Kao ¥ 3JI0HAMEPHO U CYpOBO MpedHjame
1 Myudeme OO KOje TakBe KMBOTHIbe, cBoje win Tyhe.!® dpanmycka je mely npsum
JpKaBaMa HOpMHpaia 3allTUTYy KUBOTHHA, JOHOIICHEM 3aKOHA O 3JI0YMOTpPeOr KUBOTHHHA
1850. ToauHe, KOjU je MHKPUMMHICAO 3710CTaBJbambe JoMahiX KUBOTHEA Y jaBHOCTH. 2%

AHanm3upame BpCTa KpUBUYHUX JIea Y 3aKOHUMA Pa3IMuUTHX AP)KaBa MOKasyje Koje
BpeIHOCTH, 100pa W WHTEpece KOHKPETHO [pYIITBO IITUTH. YUWmeHWIa 1a ce
KPUBUYHOIIPABHUM HOpMama IITHUTH JTOOpPOOUT 3KHUBOTHH-a ymyhyje ,J1a Mu 030HIBHO
yBa)KaBaMO HMHTEpece »KHUBOTHIA JOBOJBHO @ Ka3HUMO TIOBpEeA€ MPHUHIMMA JbYICKOT
TpeTHpama ca JPYIITBEHOM CTHIMOM KpuBHUHE ocyre.” "t MelhyTum, kafa je ped o moBpenu
KUBOTHIbA, PEJICBAHTHE KAa3HEHONpaBHE Ofpende yITIaBHOM Cy Jleo mpommca rnocBeheHmx
3alITUTH )KUBOTHE CPE/IMHE YOIILITE, T€ CE U 3allITUTA MpyXka )KUBOTHHaMa Ka0 MHTETPaIHOM
JieNy KHBOTHE Cpe/IUHE, a He Kao jeAMHKama 3a cebe. 20

JIoGpoOUT KUBOTHIA IITUTU C€ ojpendamMa KpPUBHUUHUX 3aKOHUKA WM MOCEOHUX
3aKOHA, Y 3aBUCHOCTH OJl HOMOTEXHHYKE KYJIType KOHPETHHX IpaBHHUX cucTema. [loceOHa
IpaBUja 3alITUTE YCTAHOBJbABaJy C€ IpeMa IpaBHUM KaTeropHjaMa >KUBOTHHA, Ipema
HauMHMMa HUXOBEe ynoTpebe W morpeOu 3amrture. Ha mpumep, y aMepuykoM mpaBy
pa3uKyjeMo 3a0paHy CBHPENOCTH W 3alITUTy IOJHOIPUBPEIHUX >KUBOTHEHA, OHUX KOje
Ipykajy HOAPIIKY JbyANMA U APYTUX (noMahe )uBoTHIE 1 yxBaheHe IUBIbE KUBOTHIbE). 203

Behuna eBporckux 3emajba JaHac MMa YCBOjeHE MOCEOHE 3aKOHE YHjH je MpeaMeT

perynucama 3amTHTa J00poOuTH >kuBoTHUHa. OBM 3akoHM ypelyjy cieaeha mnurama:

198 3, Coleman, Humane Society Leaders in America, The American Humane Assocication, Albany New York,
1924, pp. 26-29. 3akoH y opuruHainy HocHo je Ha3uB Act to Prevent the Cruel and Improper Treatment of Cattle.
19 Bunern: Sec. 26 of the New York Revised Statutes 1829, Title 6. Jloctynuo na: https://www.animallaw.info/
(mpuctyn Ha nan 11.20.2023 roause).

200 oi du 2.7.1850 dite Grammont sur les mauvais traitements envers les animaux domestiques. Hasesieno npema,
E. Rude-Antoine, Le chien, animal domestique, animal de compagnie, animal dangereux — Statut juridique,
protection, infraction, responsabilité, Archives de philosophie du droit, vol. 58, 2015, p. 438.

201 G, Franccione, Animals — Property or Persons?, p. 35.

202 A, Barpuhesuh, B. Cranxosuh, 3awmuma scueomurba y ynopeoHom npasy — 3akKoHU, HPAKce U eKoIouKe
noaumuxe, MHCTUTYT 3a KPUMHUHOJIOIIKA M COITMOJIONIKA UCTPpaKUBama, beorpan, 2015, ctp. 16.

203 |hidem, ctp. 39-40.
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neduHICamke OCHOBHUX IOJMOBA y BE3H Ca 3allITUTOM JOOPOOUTH JKMBOTHIbA, IIPaBa U 00aBe3e
BJIACHWKA, TIpaBa W 00aBe3e JIMIA KOjHMa j€ JKMBOTHIbA MTOBEPCHA HA YyBamke HIIM Jara Ha
yrnorpedy, MUHMMAJIHHM CTaHIApAM MaXKHE MNPWIMKOM MOCTyNMama ca H3TyOJbeHUM WIH
HAITyIITEHUM )XKMBOTHIbaMa, 3aIlITUTA O] 3I0CTaBJbamba, Ka0 U 3alITUTA JOOPOOUTH KUBOTHEHA
IIPU BBUXOBOM Y3T0jY, IpKamy, IPOMETY, JICUCHY, JIUIIaBaky )KUBOTA M YIOTPeOH y moceOHe
cepxe. [loceOHe 3akoHe 0 AOOPOOUTH (MM 3aIITUTH) JKMBOTHIbA Off TIOCMATPAaHUX MPABHUX
cucrema umajy Cjenumene Amepuuke Jpxxase (1985), Aycrpuja (2004), IlIBajuapcka (2005),
Vienumeno Kpamesctso (2006),2%4 Hemauxa (2006) 1 Cp6uja (2009).

[IpaBa >KUBOTHHA TIPEICTABIbAjy KOPAK JaJbe Y Pa3BOjy OJJHOCA YOBEKA U KHBOTHHHA.
[To6opuunu oBe ¢unozoduje 3acTymnajy cTaB Ja Cy KHUBOTHUI¢ Onha koja umajy ocehama u
CIOCOOHOCT J1a JOKHMBJbABajy 00N M 3a10BOJECTBO. CIENCTBEHO TOME, IKHBOTHIGE HMajy
onpeherna HeoryhuBa ,,MopamHa mpaBa” Koja Jeymu He O0u cmemu nga kprme.’® IMocmenmia
MPHU3HAKA TAKBUX IPaBa jeCTe MPeCcTaHaK yrnoTpede )KUBOTHELE Yy OMIIO Koje cBpxe. CTora oBa
uzeja 'y ceOu caJip>ku CBOJEBPCHH 3aXTEB 3a 0CI000)eHe )KUBOTHHA O] YOBEKOBE BIIACTH.

OCHOBHO Hauelo y M3rpaJmby OBE HIC|je jeCTe Ja Cy KUBOTH-¢ Onha pasnmuyura o
YOBEKa M JIa ,,3aCIyXY]y J1a )KUBE y CKIIaly C FbUXOBOM COINICTBEHOM ITPHPOIOM, CII000IHE OJT
noBpehuBama, 3n0ynotpede u uckopumhasama”.?®® Herupame BpeaHOCTH KUBOTHE:A CAMUX
1o ceOu M HUXOBOI IpaBa Ha JKUBOT y CKJIAay ca MPHUPOJOM HUXOBE BPCTE€ BOAM HAc Ka
CTEeNM3My, Kao TUCKPUMHUHAIMjU 1O OCHOBY BpcTe. CympoTHO O crenus3Ma W TaHAaH
AQHTPOTIOLIEHTPU3MY jeCTe OMOLIEHTPU3aM, KOJU Y CPEAMINTY CBOT HOPMATUBHOT U COIIM]jaJIHOT
ypehema 1Mma XKUBOT Kao BPEAHOCT camy Mo ceOu. Pesynrar TakBe OMOLIEHTpUYHE E€THKE Y
MIpaBy 3aXTeBa MPU3HAE MPaBa JKUBOTHHHA.

VYHuBep3ayHa JeKiapaidja o TpaBuUMa KUBOTHHA® u [lekmapamuja o mpaBuma
KUBOTHHAY® cy IpaBHU akTH HeoOaBe3yjyhe cHare, yCBOjJeHHU Cy y OKBHpUMa 0/roBapajyhux

MehyHapoaHUX opraHu3aiyja. EBporicka nekiapaiyja o mpaBuMa >KUBOTHIbA PE3YITaT je paja

204y eHryneckoM npaBy NMPBU aKT OBE NPUPOJIE GHO je 3aKkoH o 3aTHTH )KUBOTHILA (Protection of Animals Act),
ycBojer 1911. rogune. 3akoH o 1odpodutu xusotuma (Animal Welfare Act) ycsojen je 2006. roause.

205 M. Taynoswuh, [Ipasa scusomura, Caspemenu mehynapoonu cmandapou, ctp. 159.

208 |pidem, ctp. 162.

207 YuupepsasiHa Jiekiapaiuja o npasuMa sxkupoTuma (Universal Declaration of Animal Rights) ycsojena je 1978.
roauHe ox ctpane MehyHapoHor caBe3a 3a mpasa sxuBotuiba (International League for Animal Rights), a ox
okpuwibeM Opranuszanuje YjeaumeHNX Hamuja 3a npoceery, Hayky U Kyarypy (UNESCO). Ilonyhena je na
HOTIHCHBAKE Ap)KaBaMa cBeTa U MeljyHapOIHIM OpraHHu3alifjama.

208 TTexnapanwja o mpasuma xuBoTHba (The Declaration of Animal Rights) ycsojena je 2011. roaune ox ctpane
MeljyHapoHe opraHu3alMje 3a MMpaBa KHBOTHIbA M O4YyBame mpupoae Hamma miuadera, muxoBa Takohe (Our
Planet. Theirs Too). ITonyljena je Ha motTnucuBame rpahjaHrMa cBETA.
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dpanuyckux npodecopa u uctpaxupada.’”® OBu HpaBHM aKkTH Hyje HpEIJore IPaBHUX
pelema Koja rnpasa Tpeda NpU3HaTH KUBOTHHAMA U KaKO 00€30€IUTH BUXOBY 3aIITUTY.

Mely Haj3Ha4ajHUjUM ¥ KOHTPOBEP3HUM IIPABHMA, O YHjEM Ce MPU3HAY PacIpaBiba,
jecTe mpaBO JKMBOTHIbA Ha KMBOT. lIpu3Hame OBOr MpaBa je YjeAHO M KJbydyHa Tauka
pasMUMOMIaXeha nieja 100poOUTH )KUBOTHbA U IIPAaBa KUBOTHHA. 3arOBOPHULIU JOOPOOUTH
KUBOTHbA, BelipapucTu,?® cMmarpajy Ja je yOujame >KMBOTHHA MOPAIHO JI03BOJHEHO 3a
3aJI0BOJBCHEC ONpaBIaHUX MOTpeda YoBEeKa CBE JIOK CE TO YMHHM HA ,,XyMaHW Ha4WH, 0e3
HEenoTpeOHUX 0OJIOBA M MATHH 32 KUBOTHY. Hajmo3HATH]H TpeCTaBHUIM OBE GHI030¢uje
cy benram u Cunrep. AKueHaT je Ha NUTamkUMa OlpaBjAaHe yHnoTpede KUBOTHHA U HAYMHY
youjama. Bendapuctu nctudy na KMBOTHE-A HUjE€ CBECHA CBOT MOCTOjamba U Ja HE MOXKE Ja
nonMa cBojy OyayhHOCcT, kKako TO Jbynu uyuHe. OHa XKMBU y CaJallllbOCTH U CMPT HE
MIpeJICTaBba TYOUTAK 32 By, jep HUje CBecHa OyayhHOCTH KOjy O cMpPT cripeuna.?'t

benTtam ce cMaTpa 3aue€THMKOM ITOKpPETa 3a 3aLITUTY KUBOTHUIHA, HAKO CY OBE HJIEje Y
TparoBuMa IIOCTOjajleé W Ipe mera. Y OKBUpPHUMAa CBOje pedOpMHUCTHUYKE ILIKOJIE O
YTUIMTAPUCTUYKO] €TUIH, OH j€ pa3MaTpao MUTAkE MOPAITHE jeIHAKOCTH B U3BEO (GOPMYITy Ja
CBAaKO BpEIM Kao jejaH W HHUKO BHUIlle Of jeaHor.?? M3 oBe Qopmyie Cy H3BEICHE HJEje
BPEJIHOCTH JKMBOTHIbA Kao Ouha, 4Mju KHUBOT U HHTEpEC Jia He Oyay 3710ynoTpeObaBaHe HUCY
Mame BaKHU 0J1 ICTOBPCHUX MHTEpeca Apyrux 6uha. beHtaM je cBojy yTUIMTapUCTUUKY €THKY
3aCHOBA0 Ha criocobHocTH Ouha na oceha yxurtak u 00J1, 1 TUME 00YXBAaTHO KUBOTHUIHE.

CuHrep je HacTaBUO OBUM ITYTEM, aJIH j€ UCTAKAO J]Ja OCHOBHU MPHUHIIUII JEJHAKOCTHU HE
3axTeBa jeTHAK WM UCTOBETaH TPETMaH, HETO Je/THaKO yBakaBame.?3 OH ce 3ajake Ha jeTHaKO
yBa)kaBam€ HHTepeca CBUX Ouha, yoBeKa U )KMBOTHHA, AJTM TAKBO YBAXKaBambe HE 3HAUU J1a CY
JbYIIU ¥ )KUBOTUIbE jeHaKku. HberoBum peunma:

,»JEIIHAKOCT je MopajHa HJeja, a He TBPAma O YuieHuIlama. He mocroju HujemaH

JIOTMYKU BaJbaH Pa3jior 3a MPETIOCTAaBKY Ja YMEEHUYHA Pa3liiKa y COCOOHOCTHMA

u3Mely JBoje JbyAM ompaBlaBa OMJIO KaKBY pa3jiMKy Y KOJMUYMHHM yBaXkaBama Koje

MpHajeMO BUXOBUM NoTpedaMa u uHTepecuma. [Ipunnun jeguakoctu Mely jbyckum

209 Egporncka nekiiapanuja o mpasuma sxusotumsa (La Déclaration Européenne des Droits de 1'animal) ycsojena je
¢bebpyapa 2025. rogure. OTBOpEHa je 3a HOTHHCHBALE IIPABHNUM JIUIMMA (TpaZoBH, OpraHu3alyje) u rpahanmma
CBeTa.

210 Op enrnecke peun Welfare, y 3Hauemy 100po6uTH. AHrIHIN3aM BendapucTH 03HAYABA MPUKIOHUKE HIEje
3amTUTe T0OPOOUTH KUBOTHHA.

21 H. Crojanosuh, Ilpaso scueomurba, cTp. 62—63.

22 p_ Singer, op. cit., str. 4.

213 |bidem, str. 2.
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OuhrMma HHje ONMMC HABOJHE CTBAapHE jeaHAaKocTH Mely Jbyauma: OH TpelCTaBJba

MPOIHKC O TOME KaKo ¢ lbuMa Tpeba mocrynaru.”’?

Ha npyroj crtpanu cy aOOTUIIMOHUCTH,?'® 3arOBOPHUIIM HJICje MpaBa KUBOTUA, U Y
OKBHpPY OBOI' TOKpeTa NOceOHO NpH3Hama IpaBa Ha JKUBOT. JemaH o HajriIacCHUjUX
MpeJICTaBHUKAa OBE cTpyje je momenytu ayrop @panmuon. OH u3/ABaja Ja IMOCTOje JIBa
pa3nuuMTa acrleKkTa OJHOCa YOBEKa MpeMa KUBOTHHaMa: Halla ynorpeda KUBOTHHA U HAlll
TpPeTMaH >KMBOTHIbA, T€ Ja j€ 3HAa4YajHa pasjiuka u3Mel)y mutama ga Jdu ynorpebsbaBamMo
KHUBOTHIHEC M TUTAa KAKO TPETUPAMO KHUBOTHIHE TPUIMKOM Te yroTpebe.?* Ha ocHOBY oBe
paznuke, @paHIMOH yKa3yje /1a ujeja mpaBa >KUBOTH A 3aXTeBa MOTIIYHH IpecTaHak yrnorpede
KUBOTHIA Y IPOU3BOJIHE U MOTPOIIAUKe CBpXe.?

[Tpobaem oBe naeonoruje, Kako MH TO CXBaTamo, OTJIe/ia ce y MociieiniamMa Koje oHa
noHocu. JKuBoTume ce Bulle Hehe KOPUCTUTH y MPOW3BOIHE M TOTPOIIAYKE CBpXE, TE Ce
MOCTaBJba NMUTAE CyIOMHE JoMahuX JKUBOTHIbA — HIIP. YKOJIHUKO (papme He ToHOce MpOouT,
dapmepu ce nehe OpuHyTH 0 CBOjUM KUBOTUaMa. OpaHiuoH Hyau cineaehu oarosop: Tpeda
ce OpuHyTH O TOCTOjehMM >KUBOTHH-aMa J0 MPUPOAHOT MpPEeCTaHKa HHXOBOT KHBOTA U
HCTOBPEMEHO OHEMOTYhHTH HBUXOBY PENpOAYKIIH]Y, TAKO J1a C€ BHILE Ha 3eMJbU He pahajy
KUBOTHE KOj€ YOBEK CaMO KOPHCTHU 3a 33JI0BOJbEH-E CBOjUX MOTpeda, ,,yKibydyjyhu u 1ce u
Mauke u apyre byoumie”.?!® Ha taj naumn, cipeuasa ce cTBapame cykoba u3Mel)y 4oBeKoBUX
1 )KUBOTUICKHUX HHTEpECA jep )KUBOTHH-a Hehe OUTH (0HOCH ce Ha JKUBOTHUIHE KOj€ C€ KOPUCTE
y TIPOM3BOJIHE U TOTPOIIAYKE CBPXE, HE HA KUBOTHIE y quB/buHM).>t® TakBa mocraska HaMa
ce YMHM HeNpuMepeHo. Y Jo00a KaJa 4YOBEYAHCTBO CBEIOYM H3YMHUpamy IMOCIEIHBUX
NPEJCTaBHUKA MOjEIUHUX >KUBOTHICKUX BpCTa (HIpP. ceBepHOA(QPUUHU HOCOPOT, Oenu

turap)®?’ u crpaxyje on mocaeaMIA CBOje HEMAKIbe TIPeMa KMBOTHO] cpeauHH, cycpehemo ce

24P, Singer, op. cit., str. 4.

215 Op enrsecke peun abolition, y sHauemy ykugame. AHIIULIU3aM a00IMIIMOHUCTH 03HAYaBa 3arOBOPHUKE HJIEj€
YKUAama yrnorpede >KUBOTHE-E Y OMIIO KOje CBpXe.

218 G, Franccione, Introduction: The Abolition of Animal Use versus the Regulation of Animal Treatmant, in: G.
Franccione, Animals as Persons, Essays on the Abolition of Animal Exploitation, Columbia University Press, New
York, 2008, p. 1.

27 |bidem, pp. 12-13.

218 G, Franccione, Equal Consideration and the Interes of Nonhuman Animals in Continued Existance: A response
to Professor Sunstein, in: G. Franccione, Animals as Persons, Essays on the Abolition of Animal Exploitation,
Columbia University Press, New York, 2008, p. 164.

219 bidem.

220 MehypnaauHa Hay4HO-NONMTHYKA TIaTdGopMa 0 OMOAMBEP3MTETY M ekocucteMy (eHr. Intergovernmental
Science-Policy Platform on Biodiversity and Ecosystem Services, IPBES) npunpemuna je 2019. rogune u3BemiTaj
0 CTelneHy Npornaiama MPUPOTHUX EKOCHUCTEMa M YTPOKEHOCTH OMIJbHUX U KUBOTHIHLCKUX BPCTA, Y TIOCIEIHLUX
50 roguna. M3Bemniraj cymupa 1a cy y IOCMaTpaHoOM IIEPHOAY TPU YECTBPTHHE KOMMHEHNX €KOCHCTEMA M BHIIIE O]
JBC TpChI/IHC BOACHUX €KOCHUCTEMA M3MCIHCHHU YCJIEA aKTUBHOCTHU YOBCKaA, Ja CE 6p0_] CBCTCKOI' CTAHOBHHIIITBA
IyTTUPAo, J1a ce MOBPIIMHA ypOaHUX MMPOCTOpa MyIUIUpana, 1a je 3aral)eme IIaCTHKOM JIECETOCTPYKO Imopacio,
Ja Cy OTIaJgHC BOJAC, TCUIKU METAJIU U ij6p1/IBa KOjI/I CC I'oAUIIEC I/ICHYIHTajy Y CBETCKC BOJAC CTBOPUJIM MPEKO
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ca TpeAIoroM Jia Tpeda J03BOJIMTH H3YMHUpakhe Ha XUJba/le BpcTa oMahnx )KUBOTHbA: T1aca,
MaJyaka, CBUHba, KO3a, OBalla, KpaBa, KOWa, KOKOIIAaKa, rycaka, hypaka u npyrux. Takas
,,CKOIMJI” YOBEUAHCTBO HE cMe ceOu fa nomyctu. W jomn BaxkHH]je, YaKk U Kaga Ou ce BpaTuiu
Ha MMOYETaK MCTOPHUje YOBEKOBOT Pa3Boja, KaJa ce OH IMPEeXpamHUBa0 CaKyIlJbAaEM IUIOI0BA Y
IIYMH, TTUTAkE je TPEHYTKa, 300T pa3jiMyuTe TEPEHCKE OCTYITHOCTH M3BOpa OMJbHE XpaHe,
kaza he ce MOHOBO MOKPEHYTH JIaHAI] JIOBAIl-IIPUITUTOMIbABAHE-Y3Tr0j-pa3MeHa.

Cpenummu myt usmel)y Bendapucra u aboNMUIIMOHUCTA TIPaTe MMOjeANHA ayTOPU KOjH

ce 3aJIaXy 3a MPaBO KUBOTHIbA HA )KHUBOT, alld UCTOBpPEMEHO onipel)yjy 103BoJbEHE CiIydajeBe

2 22

HXOBOT yOujama,??! 0IHOCHO 03BOJbEHE HAUMHE HUXOBE YIIOTpeOe 10 IPHPOIHE CMPTH.
[TaynoBuh wuctuye na paznuka usMely AoOpoOUTH KMBOTHHA U TpaBa >KUBOTHHA HUjE
JIOBOJHHO yTEMEJbEHA jep ,,JJ0OPOOHT KUBOTHIA C€ HE MOXKE YCIIOCTaBUTH 0€3 yTeMesbermha
KATaJlora HUXOBHUX IIPaBa, IPUMEPEHHX CaBPEMEHOM TPeHyTKY JoBeuaHcTBa .22 O HacTaBsba
Jla U pacripaBa u3mel)y 3aroBopHuKa ujeje 3amrure 100poouTH KUBOTUHA U ITPU3HAKA ITPaBa
KUBOTHIbA HHjE pa3rpaHUyEHa jep ,,00e OBe Ipyle, U OHa Koja ce 3anaxe 3a Onare pedopme
crcTeMa TpeTMaHa JKMBOTHA M OHE KOje CE 3aJIaxKy 3a paJHKajiHe MPOMEHE OHOCa ImpeMa
KMBOTHI-AMa, y CYIITHHH OOpe ce YKy MM IIHpy CKaly mpaBa KuBoTHE:A .22* TlaynoBuh
HaJla3u HajMambM 3aj€IHUYKH cajipkanall 00e oBe ujeje y ABOJHOM 3aXTeBY: MPABO Ha KUBOT

KHUBOTHHA Y CKJIAJY Ca BbUXOBOM BPCTOM UM CBOleme Ha HajMamby Moryhy Mepy marme, 60iu,

cTpeCa u HOBpele/IBaH)a JKUBOTHUHA TPUJIIMKOM BbUXOBOTI TPETMAaHa.

1.3.2. Kopmyc npaBa KHBOTHEA

[Topen pacnpase na 1 Tpeba MpU3HATH MpaBa KUBOTHE-aMa, TOCEOHA TeMa j€ MMUTAmhE
Koja mpaBa TpeOa mpusHartu. PeneBaHTHU (IpaBHO HeoOaBe3yjyhu) akTH W ayTopu HMajy
pasnuuuTe Npeaore Koja nojeinHayHa mpasa Tpeda mpu3HaTH, OHOCHO pa3iIMyuTe Mpesiore

mTa Tpe6a JAa YAHU KOPIIYC IIpaBa KUBOTUH:A. Ocum 3Ha‘{ajHI/IX TCPMUHOJIOIIKUX Pa3JIMKa,

400 MpTBHUX 00JIaCTH Yy OKEaHHMA, KOj€ Y YKYITHO] TIOBPIIMHH, CJIMKOBHUTO NPEICTABIEEHO, IPEMAILY]y TEPUTOPH]Y
VYjemumenor Kpamesctpa. [Tocneanna cBux OBHX NMpOMEHa jECTe YIPOXKEHOCT JIO CTeNeHa HCTpeOsberma Koja
OpeTU NPEKO MUJIIMOH Pa3JINIUTHX 6I/IJ'I)HI/IX 1 JXMBOTHHCKUX BPCTA, Ka0 U HEAOCTATAK NPUPOJHOI CTAHHUIITA 3a
BHUIIE OJ METCTO XHUJba/la BPCTa KOMHCHUX JKUBOTHUHA. I[OCTyl'IHO Ha:
https://www.un.org/sustainabledevelopment/blog/2019/05/nature-decline-unprecedented-report/  (mpuctyn Ha
nan 20.10.2023. rogusne).

221 H. Crojanosuh, Ilpaso scusomurva, cTp. 63.

222 A, Cochrane, Ownership and Justice for Animals, Utilitas, vol. 21, no. 4, 2009, p. 438.

223 M. IMaynosuh, Ipasa scueomursa, Caspemenu melhynapoouu cmanoapou, ctp. 160.

224 |bidem, ctp. 160.
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MOXE C€ YOUHTH T'eHEPaTHO MPU3HAE ITPaBa Ha )KUBOT y CKJIAy ca IMPUPOIHUM ITOHAIIAHEM
BpCTE U MPaBO Jia He Oy/y 3710CTaBJbaHe — QU3UYKH W U3ITIaIIHHBABEM.

[IpaBa wim crnobome Koje 4oBeK Tpeda Ja rapaHTyje >KUBOTHUE-AMa IMpPBH IYT Cy
HOpMaTuBHO yTBpheHa 1965. rogune, y M3Bemrajy Komucuje koja je ucnutuBaia 100poout
KMBOTHIbA Y YCIOBHMA MHTEH3MBHE CTOYApCKe Mpon3Bome.??® OBaj M3BemTaj yka3ao je Ha
OJICYCTBO OCHOBHHUX TEJICCHHUX IMOKpeTa 3a JioMahe JKHBOTHE y CTOYAPCKO] TIPOM3BOAGHU: J1a
yCTaHy, JIETHY, OKPEeHY ce, THMape 1 MPOTETHY CBOje HOTE HeCITyTaHO. TakBo MOHANIAKE YjeTHO
j€ MCTaKHYTO Kao HEOINXOJHHX IeT c1000/a 3a )KUBOTUIbC. Y HapeIHUM roJMHaMa 00pa3oBaH
je Cager 3a 106pobut xuBoTUma Ha ¢apmama (eHr. Farm Animal Welfare Council), koju je
HaBEJICHH KOHIENT meT ciioboma (TpaBa) >KUBOTHEA TNPEPOPMYIHCA0 M YHAIPEIHO.
[Ipennoxen je crenehu KopIryc mpaBa: IMpaBO Ha XpaHy M BONY; IPaBO Ha KUBOT Oe3 Ooia,
noBpeaa U 0oJecTH; MpaBo Ha OAroBapajyhu CMeINTaj; MpaBO Ha M3pPaKaBamke MPHPOIHOT
TIOHAIaka; IPABO HA KUBOT O€3 CTpaxa u MmaTwH.?%

VHUBep3ajdHa JeKiapanyja O IpaBHMa >XKHBOTHEA W Jleknmapamuja o TmpaBuMa
’KHBOTH A, NAKO YCBOjE€HE Y OKBUPHMA Pa3IMYMTUX Mel)yHApOJHUX OpraHu3aliija, HyJe BeoMa
CIIMYHE TMpeajore HOpMaTHBHOr ypehema kopriyca mpaBa XuBoTUma. O0e aexnapaiyje
NPOKJIaMY]jy TIpU3HakE T3B. IPUPOIHUX TpaBa KHUBOTUHA. EBpoIICKa qekaparyja o mpaBuma
’KHBOTHIbA YTBPl)yje HY)KHOCT IPU3HAKHA IPABHOT CYOjEKTHBHUTETA KUBOTHHA.

VYHuBep3anHa Aekinapaiyja o IpaBuMa XUBOTHIA YKaszyje Jla JKHUBOT, Kao J0Opo oA
HETPOICHJbUBE BPSTHOCTH, TIPUITAJa CBUMA MOJIjETHAKO — JbYIMMa, )KUBOTHbaMa U OMJbKama
— ¥ MCTHYE 7 je ONCTaHaK JbYICKE BPCTE YCIOBJbEH MOCTOjaEeM JAPYTHX KUBHX Ouha.??’
VHHBep3alHa JeKiapanyja O MpaBUMa JKHBOTHI-A INPOKJIaMyje IpaBO >KUBOTHUHa Ha
MIOIITOBalkE, YMj€ OCTBAPEH-E€ 3aBUCH O] clieiehux MpaBa: IpaBa >KUBOTHIbA Ja HE Oymy
3710CTaBJbaHE, HEOPABIaHO HAMYIITCHE HITH HEOTIPaBIaHO YOUjeHe; TpaBa AUBJbUX KUBOTHHA
Ha cJI000/IaH XHUBOT M Pa3MHOXKaBamke Y NPUPOIHO) CPEAMHU; NpaBa JoMahnX >KUBOTHIbA Ha
oaroBapajyhy mcxpany u Opury; mpaBa >KMBOTHEA Ha ONrajambe y CKIAAY ca IMOHALIAKEM
muxoBe BpcTe.?? [TojaM xMBOTHIbA eKIaparnja He onpeljyje, ari y cBojoj mpeaMOyin HCTHYE

J1a TIpaBa MPUIIAJIa]y )KHBOTH-aMa ca HEPBHUM CHCTEMOM.

25 Brnana Vjenumenor Kpamescta umenosana je Komucujy, kojoM je mpencenasao Pouep Bpam6en (Roger
Brambell), ca 3amatkom fa ce yTBpAe peaiHH yCIOBH y KOjuMa uBe noMahe KHBOTHEE Ha MPOU3BOJIHUM
¢dapmama. W3seinraj koju je Taga noaner Bmaau ox crpane Komucuje (Report of the Technical Committee to
Enquire into the Welfare of Animals kept under Intrusive Livestock Hushandry Systems) nokpenyo je unras Hu3
KOpaka 3a 3allTUTy T00pOOUTH )KHBOTHIbA.

226 H. Crojanosuh, Ilpaso scusomurva, cTp. 53.

227 H. Crojanosuh, OCHOBHM NpHHIMTIHN Y HUBEp3ajIHe JeKIapalije o IPaBuMa )KHBOTHbA, CTp. 143.

228 3. M. Neumann, The Universal Declaration of Animal Rights — or the Creation of a New Equilibrium between
Species, Animal Law, no. 91, 2012, p. 100. Bun. Art. 2-6 of the Universal Declaration of Animal Rights
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Jlexnaparija o mpaBMMa KHBOTHHbA MPOKJIaMyje Ja cy cBa Ouha cTBOopeHa jeHaKa u
Jla IMajy TIpaBo Ha HBOT, CIO00Ty 1 TIOTpary 3a cpehom. M3 Tora ce u3Boau npaBo KUBOTUEHA
na Oymy cnoOoJIHe U J1a )KMBE Y CKIIaJy ca HaBUKaMma CBOje BPCTE; MPABO Jia je[Ty, criaBajy, kpehy
ce, 1a Oy/1y 37paBe; Kao U IPaBo Ja Ce PA3MHOKABA]y M JKUBE Ca CBOjHM ITOTOMCTBOM. %2

EBporicka nexiapainuja o mpaBuMa XUBOTHE»A MPOIUCYje 3a0paHy Mydema, 3a0paHy
3nmoynorpede, 3a0paHy HaHOIICHA TpajHE HEOCET/BMBOCTH M 3a0paHy IOMepama U3
NPUPOTHHUX CTAHMIITA. THME Ce NpPU3HAKE MOCEOHUX TpaBa KUBOTHUEA YUHHU MOCPESTHHM
nyreM. Mydeme 00yxBara 3a10BOJbCTBO Y MATHU KUBOTHHE, OAHOCHO PABHOIYIITHOCT IIpeMa
BHCOKOM MHTEH3UTETY MaTHke, 000Ba UM MyKa KOje ce HaHOCe. [ JIaBHH IIMJbEBH JICKIIapaIuje
jecy mpu3Hame MOCEOHOT MPABHOT CTaTyca KUBOTHbA M MOJICTHIIAKRE Pa3Boja MHCTUTYIIH]C
amtuTHUKA KUBOTURA ((pani. Défenseur des Animaux). JKXuBotumama ce Mpu3Hajy mpaBa
panu ocTBapHBama 3aIITUTE MPOKJIAMOBAHE JCKIIAPAINjOM, TIPH Y€MY MIPABHU CyOjeKTHBHUTET
KUBOTHIbA HE OOyxBara mUXOBe o0aBe3e HHM TyXHOCTH. [ToceOHO je MCTakHyTa HYXHOCT
rpaljaHCKONpaBHE 3aIITHTE KHBOTHEGA U HUXOBO MPABHO 3acTyNamke Ipes cynoM. >0

[laynoBuh 49mHM Tpeayor Kopryca TIpaBa JKHBOTHIA, oOcCHamajyhm ce Ha
YIOpETHOTIPaBHA pa3Marpama, MeljyHapogHe YroBOope y OBOj OOJIacTH, TEOPUJCKE OCHOBE
pacrmpasa o TIpaBUMa KHBOTHEA, KA0 M EKOJIOMIKONIPABHH aclekT oBe Teme.”>! OH ce 3amaxke
Jla IpaBa Tpeba Ja jeMye )KUBOTHE-aMa ,,0MOJIONIKY ONICTAHAK U MUPAH JKUBOT Y 3aj€HHUIU Ca
JbyfcKoM BpcToM”. 232 TakaB KopIyc IpaBa 4MHE: IPaBO HA MONITOBAMK-E KMBOTA y CKIAY ca
HUXOBOM BPCTOM (TIPaBO Ha KHUBOT); MPaBO jJa Oymy CIO0OJHE Y CKJIaay ca CBOJOM BPCTOM;
MPaBO Ha CTAHMIITE KOje je MPUMEPEHO BPCTH JKUBOTHHHA;, MPABO J1a MM YOBEK HE HAHOCHU
HENnoTpeOHY MaTwy, 601 U mTeTy (IIPaBo J1a X YOBEK He MmoBpelyyje); u mpaBo CBUX KUBOTHHHA
Ha GPUTY JbYIH O JKMBOTH-aMa (IIPaBO Ha cTapamse Of CTpaHe yoBeKa). >
BuckoBuh nctude aa je npaBo JeJHAKOCTH Y OfipKamy )KMBOTA, c1000/1e U 6Jaroctama

IpeMa 3aKOHUMa CF3I/ICTCHLII/IjC CBAKEC BPCTC YUCTUHY NIPUMAPHO NPHUPOAHO ITPABO CBUX JKUBHUX

6I/Iha.234 W3 oBor IpaBa, a Ca)KI/IMajth/I Ipeajyiore peJICBaHTHUX HOPMATHUBHUX dKaTa, OH U3BOAU

(UNESCO), naBemeno mpema H. CrojanoBuh, OCHOBHHM NpPUHLMNK YHHUBEp3alHE ICKIapaluje O MpaBHUMa
KHUBOTUIA, cTp. 147. Tekcr nexnapanyje gocrynal Ha: https://ecojurisprudence.org/ (mpucrtyn Ha gan 20.2.2023.
TOJIMHE).

229 Bupern: Art. 1-5 of the Declaration of Animal Rights (Our Planet, Theirs Too). Jloctymuo Ha:
https://declarationofar.org/ (mpuctyn na gan 20.2.2023. roguse).

230 Bunern: Art. 1-14 du Déclaration européenne des droits de 1’animal. JoctynHo na: https:/www.univ-
tIn.fr/Proclamation-La-declaration-europeenne-des-droits-de-l-animal.html (mpuctym 20.7.2025. roguse).

231 M. MMaynosuh, Ipasa scueomursa, Caspemenu melynapoonu cmanoapou, ctp. 193.

232 |bidem, ctp. 206.

233 |bidem, ctp. 206-212.

24 N, Viskovié, Zivotinja i covek, Prilog kulturnoj zoologiji, str. 451.
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1IecT NoceOHUX IpaBa: MPaBO CBUX KUBOTHH-A Ha OpKaBakhe BPCTE; MPABO HA HEMOBPEAUBOCT
KUBOTa HEMPUBPEIHUX KUBOTHIHA; IPABO HA HEMOBPEAMBOCT clI000/Ie KOja OAroBapa CBaKoj
KaTerOpHjU ’KUBOTHIHA; TIPABO HA CTAHUILTE MPUMEPEHO CBAKO] BPCTU; IIPABO CBUX KUBOTHIHA
Jla UM YOBEK HE HAHOCH HemoTpeOHy 00, MaTlky U HITETE; MPABO CBUX KUBOTHHHA HA JbYIICKO
cTapame y mopeMeheHHM eKoNomKuM ycnoBuMa.’®® OH ykasyje Ha HYKHOCT Pa3IHKOBaEa
ommuTUX M nmoceOHUX mpapa. OmiiTa npaBa NPHUNaAajy CBUM >KUBOTHE,CKMM BpcTama (Ha
pUMep, IPaBo J]a UM C€ He HAaHOCH 0071, MaTmka U IMITEeTa, OAHOCHO Ja He Oyly 3710CTaBJbaHe).
[Tocebna mpaBa CBOjcTBEHA Cy oApeheHMM KareropujamMa >XHBOTHHA, a YCIOBJBEHA CY
KOHKPETHHUM BHJIOBUMA BUXOBE yrnoTpede. Tako, mpaBo Ha KHUBOT Y>KHUBa]y OHE )KUBOTHIHE KOje
TpeMa IupeM APYIITBEHOM KOHCEH3yCy HHCY HaMEHheHe 3a HCXpaHy Wi J10B. >0

®agpe (David Favre) npemnaxke npu3Hame mpaBa )KUBOTHIbA Koja Tpeba ga 0b6e30eme
1000JbIIakhe IUXOBUX KUBOTHUX YCIIOBA, AJIM U J1a OJPEAC CapKUHY BUXOBUX OBIamihema
y nipaBHOM Mpomety. OBa J11cTa, Koja je Mo ’eMy HeJJOBpIIeHa, 00yXBaTa MpaBo >KUBOTHbA J1a
He Oyny kopuirheHe y HEIO3BOJbEHE CBpXe, /a He Oyay moBpeheHe, na uMMajy >KMUBOTHHU
MPOCTOP, J1a C€ YOBEK CTapa O mUMa, Ja Oyny MpeaMmeT ,,lI0JECHOT” BIACHUINTBA, Ja Oymy
npaBHo 3amTrhere, 1a CTHYY HMOBHHY U J1a Oy/y ,,yKJbydeHe y yrosope”. 2’

CrojanoBuh npy»a nperies; HaBeJJeHUX KOpIlyca IpaBa U IMOTOM JIeTaJbHO aHAJIU3Upa
Moje/IMHa TpaBa J>KUBOTUMA. Y ToM cMmuciy, CrojaHoBuh roopu o cienehum mnpaBuMa
YKUBOTHHA: TIPABO HA )KMBOT; MIPABO HA CI000.Y, MpeMa KaTerOpHjH K0jOj )KUBOTHA TIPUTIALIA;
MIPaBo J1a UM C€ HE HAHOCH OOJI, IaTka U CTPEC; MPaBo Ja ce JbyAu OpHHY O BhUMa; IPaBo Ja
CTUYy HIMOBHHCKA MIPaBa; MPaBO Ha MPaBHY 3alITUTY. S

HajBuiie maxme Hama NpUBIaYd MPaBO KMBOTHHA J1a CTUYY HMOBHHY, OJHOCHO
MMOBHMHCKA TpaBa. Y HaBEIEHUM NpHUMEpHMa KOpIyca IpaBa >KMBOTHHA, camo DaBpe u
CrojanoBuh ncTHYy OBO MpaBo. AyTOPH UCTHUY J1a TIPABETHOCT HaJlaXKe J1a )KUBOTHE-amMa Oyjie
npu3HaTa MOTYNHOCT CTHMIIalkba MMOBHMHCKUX jJ00apa. OCHOB CTHIama j€ 3aBEHITame WM
NPaBHU T0CAa0, @ Ha OCHOBY (PM3MYKOT WJIM HMHTEJIEKTYaJTHOT paja >KUBOTUHba. [lomoxkaj
HaCJIe/IHUKA TOTIYHWje IITUTH >KUBOTHIGY HO IIOJIOXKA] Jierarapa. YKOJIHMKO >KHBOTHEbA

OCTBapyje CpeACTBa CBOJUM (PU3MUKHM HAmopoM (Ha MpUMEpP, OCBOJU HOBUYAHY Harpaay Ha

TaKMUYEHY) WM Ha APYT'H HAYMH (Ha IPUMeEp, MPojaja CIMKa OCIUKAHUX Ol CTpaHe CJIOHOBA),

25 N, Viskovié, Zivotinja i covek, Prilog kulturnoj zoologiji, str. 450.

2% N. Viskovi¢, Stradanja, zaStita i prava Zivotinja (Prilog raspravi o ,,tre¢oj generaciji prava”), str. 820.

237 D. Favre, Living Property: A New Status for Animals within the Legal System, Marquette Law Review, Vol.
93, No. 3, 2010, pp. 1062-1070.

238 H. Crojanoswuh, IIpaeo scusomura, ctp. 61-69.
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MPaBEIHO je J]a TaKO0 CTeueHa CPEJCTBA 3aCTYIHUIIM KOPUCTE UCKIbYYHBO 32 33JJ0BOJHCHHC
n0Tpe6a caMuX KHBOTHA. >

[IpaBHUM perynucameM IpaBa )KUBOTHIHA, a HE caMO 00aBe3e YOBEKa Jia ce crapa o
IbUXOBOj T0OpOOUTH, CTBapajy ce MPaBHU 3aXTEBH YMjU CY TUTYJApH KUBOTHIe. OHE HE OU
MOIJIE J1a OCTBape 3aIITUTY CBOjUX ITpaBa 0e3 oarosapajyher ydemnrha yoBeka, y BULY FbUXOBOT
3actynHuKa. TakBa ujeja HUje CTpaHa MPAaBHOj HAYIM aKO MMaMO y BHJY 3aCTYITHUKA U OpraHe
MIPABHOT JIMIIAa KOJU W3pa)kaBajy MpaBHY BOJbY OoBe (pukTHBHE JIMYHOCTH. [lIBajiapcku KaHTOH
[upux umao je pa3BujeHy jeIMHCTBEHY MPOoQeCcHjy aJIBOKATA 32 JKUBOTHELE, KOJU Cy CE CTapan
0 3alITUTH TOOPOOHUTH YKUBOTHUHA TIPET HA/IJICKHUM OpraHuMa.

W3 npencTaB/beHUX KOPITyca IpaBa JXKUBOTHELE JACHO j€& BUIJBUBO J1a TPU3HABALE NIPaBa
KUBOTHIbA HE TIO[pa3yMeBa JIa JKUBOTHELE TTOCEYjy CBa IpaBa Koja MOCeayje YOBEK U Ha UCTH
HAauMH Ha KOjU WX Toceayje 4oBek. [IpaBa koja ce MpH3HA]y KUBOTHEH-AMa OTpaHHYEHA CY
MIPUPOJIOM HHUXOBE BpcTe (TMOHamame U norpede). Moryhe je TpaxuTH HUXOB MaHAAH Y
JbYICKHM TIpaBUMa, ajld TakBO nopeheme je HemoTpeOHo. YOBEK U KUBOTHEbA HUCY jSTHAKH,
HU y IPUPOAM HU y TpaBy. JeaHakocTH y cMucity noucroBehuBama He Tpeba Texutn. OHO
yeMmy Tpeda MOCBETUTH MaXHYy JECTE JeIHAKOCT yBaXkaBakha OCHOBHUX BPEIHOCTH KOj€ CBAKO
KH1BO Ouhe HOcH y ceOM, U YOBEK U JKMBOTHHbA. YBaXKaBamke TAKBUX BPEAHOCTH Tpeba Ja

UCKa3yjy U IpaBa )KUBOTUHA.

2% H. Crojanoswuh, IIpaeo scusomura, ctp. 67-68.
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2. IIpaBHOMCTOPHjCKHU MperJie] MPaBHOT TPEeTMAaHA )KUBOTHHHA

OnHoc YoBeka Mmpema )XKMBOTHIbaMa pa3Bhjao ce ca pa3BojeM HUBUIN3ALIM]E, HE HY>KHO
y jemHakoMm kopaky. CTora ymnpaBo HMpaBHOMCTOPH]CKH IMpPETNIe]] TOT pa3Boja MOXKE YUYUHUTH
BUUBUBHUJUM OJIaKJIC TTOTUYY HJIEje KOjUX ce APKMMO U JaHac, WIM KOje CMO HAIyCTWIH U
pa3Bwian HoBe. IlyreM mpaBHOMCTOpHjCKOT mperiena cariegahemMo Koje MHCTpYMEHTAJHE,
MIPOU3BOHE U EKOHOMCKE BPETHOCTH CYy )KMBOTHIbaMa ITPU3HABAHE Y TIOj€MHUM HCTOPH]CKIM
ernoxama, Kao M OJUIMKe CBake ernoxe. Pa3Boj ofgHOca mpema >KMBOTHME-AMa CarjiefaBaMo y
Pa3IMUMTHEM JPYIITBEHUM ypehemuma: poGoBIacHHUKO, (heyaanHo U CaBPeMeHo ApyuITRo. 240

[Tokperauka cHara 4oBE4aHCTBA JIEKH Yy EKOHOMH]H; OHA je MEXaHH3aM KOju Mokpehe
UBWIN3ALKjYy, @ IPaBO yoOJMM4aBa M ycMepaBa JelloBame Tor mexaHm3ma. Crora, pa3Boj
JPYIITBA 3aBUCHO je& O] pa3BOja EKOHOMH]E, a OJHOC YOBEKA MpeMa )KHUBOTHUE-AMA je/IaH j& O]
oIMca CTENeHa pa3Boja Ha KOM Ce JIPYIITBO Halla3uio, OJHOCHO Haja3u. OBO U3 pa3iora ITo
Cy JKMBOTHHI¢ OWiIe 3HadajHa NPOM3BOJHA CHara y poOOBIACHMYKUM U (eylaTHuM
apymTBuMa. Temko je 3aHeMapuTH Op3UHY KOjOM Cy c€ CMEHhHBAJIe IPOMEHE Y MIPUBPEAN U Y
IpYITBY y TOCIEAmUM BeKkoBMMA. llepwoam pas3Boja KamuTalM3Ma, Y CBUM HETOBHM
o0NuIMMa, U HEeroBa MpeKianama W CYNpPOTCTaBBEHOCT COLMjAIU3MY, Y CBUM HETOBUM
o0nMIMMa, Ka0 U MEIIOBHTH MPUMEPH YCBajarba KaluTalu3Ma M COIMjaji3Ma y MepuoanMa
TpaH3uIMje, oO0yxBaheHH cy 3IpyxeHOo y Tpehem HHTepBally IpyIITBEHOT ypehema —

CaBPEMEHOM J100Y.

2.1. PoboBnacHu4Ka rpasa

Parapcka unu crtodapcka mpHUBpeIHAa OCHOBAa POOOBIACHUYKHX JpkKaBa, HUXOBa
ocBajauka Moh y paTy U Mepa BUXOBOI' 00rarcTBa, JUPEKTHO Cy TIOBE3aHHU ca MOCEI0BambEM U
yrnoTpedboM XHUBOTHHA. CHa)kHa MHTOJIOIIKA ITOBE3aHOCT KYIType U pEIUruje y OBHUM
JPYLITBUMA )KUBOTHIbAMa j€ J0/IeJbUBAJIA YIIOTe OCHUBA4a I'pajioBa UM UCIIEJHUKA OOroBa.

VY erumarckoj KylITypu IOjeIMHE BPCTE >KMBOTHH-A IOCMaTpaHe Cy Kao eMaHaluja
caMor OOXaHCTBa, Kao IITO Cy Madyke, NCH, COKOJH, IIaKalu M Kpokomwid. Kynt oBux

KHUBOTHHA NTOJIPa3yMeBao je nocsehuBame oaroBapajyhux napiena 3eMibe, YMju NPUXOAU Cy

240 Cymrep oBaj mperseq YyMHM Ha APYrHM HAuMH, pasiaukyjyhm mpeaxpumhancku nepuof, XpumhaHCKH H
MPOCBETUTEILCTBO. OH OeJIeXH ]a KOPSHHU 3aMahauyKiX CTaBOBa (EBPOIICKMX M aMEPUIKHX ) TIpeMa JKUBOTHaMa
Jexe y jynansmy u ¢mno3oduju anTuake ['puke, KOju KOPEHH e ,,yjeInbyjy Y XpUIThaHCTBY U yIIPaBo Cy Kpo3
mera npeopiagany y Esporn”. P. Singer, op. cit., str. 156.
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00e30ehuBanu u3apkaBame M HETY JKUBOTHHbA. PonmuTesbH Unja Jena cy m3jedeHa oj Behux
GorecTH, JaBanu Cy NpUJIore KYNTOBUMA Y 371aTy M cpedpy, kao 3axBanHocT.’*! JKusotume
cy Owmie W3Haj Jbyau, oOOKaBaHe M YyBaHE, 3alITUNEHE BEPOBAEM Ja >KUBOTHUH-E-00TOBH
3ay3Bpar uyBajy jbyse.2*? [IpaBHO IIeqaHOo, TO je 3HAYMIIO HUXOBY HENOMpIbHBOCT. Huje 610
JI03BOJBEH JIOB, yOHjamkhe, HUTH KOPUIINEHE Y IPYre CBPXE, a BUXOBO Pa3MHOXKABAME j& OUITO
cinobomHo. Ka3Ha 3a cMpT Mauke Owiia je CMpPT 3a BHHOBHHKA Jieja, M3PEYCHA HAKOH
CIIPOBEJIEHOT CY[ACKOT MOCTYNKa MHiM MuMO mera.”*® Ocrabmajyhu mo crpamm Kynr
000XaBaHUX KUBOTHIA, OCTAJIE BPCTE )KUBOTHUA KOpUITNEHE Cy Y UCXPaHU U TIPUBPEIH.

VY BaBWJIOHCKOM LIAPCTBY J1aB, OMK U 3Maj OWJIM Cy BHUIIECIOJHU CUMOOJIM OOXKaHCKe
cHare W amotporieju. IIpeacTaB/beHH CaMOCTAIHO WIIM Kao MPATHOIM MEePCOHU(PUKOBAHOT
obnmuka oxpeheHor 6ora, oBM CcHMOONHM Cy H3paxkaBanm oxroeapajyhe OGoskancTBO.24
[IpucycTBO 3Maja y OBOM HH3Y HAajjaCHHje HCTHYE MHUCTHYHU M PEIHUTHjCKH KapakTep
HaBeJIeHMX CHUMOO0IIa, Ka0 U y OCTAJIUM a3MjCKUM KynTypama. OcTaBsbajyhu Mo cTpaHu 3Maja
(Mutcko 6uhe), naB u Ouk kao cumOoan OokaHcTaBa OMiM cy 3amrTuheHu kKyiaroMm. Ocrtale
KUBOTHIHE CITY)KUIIE CY Pa3IMUYUTHM HaMEeHaMa.

Jlerenna o HacTaHKy PuMy 3acHUBa ce Ha BYYHIIH KOja je MoAuIa HepoHoaan Pomymna
u Pema. Jlornuna nocreanna OWJIO je YCTaHOBJbEHE KYNITa ByKa, CBETE JKUBOTHH-C Oora
Mapca.?*® TokoM BekoBa MOCTOjama PUMCKE APIKABE, JKMBOTHEE CYy CMATpaHE MOKPETHHM
cTBapuMa (res se moventes) U uMaje cy OpojHe ymoTpeOHEe cBpxe. 3Hauaj MOjeAMHUX
KUBOTHIbA 32 JKUBOT PUMCKe mopoamie (nqomaha pamHa cToka 3a Bydy M HOIICHE TEpeTa:

roBesia, KOm, Marapail, Masra) OINpeJllesIi0 je HUXOBO CBPCTABAKE Y res mancipi, Koje cy

241 Diodorus of Sicily, The Library of History, Book I, in: Diodorus of Sicily in Twelve Volumes, English
translation by Charles Henry Oldfather, Harvard University Press, Loeb Classical Library, Cambridge,
Massachusetts, London, 1933, pp. 283-285.

242 Y erunaTckoj MHTOJIOTUjHU CIMKOBMTE UHTEPIpPETaluje 60rosa Hajuelrhe cy caapikaie )KUBOTHHCKE TeIeCHE
obnmke (TaBa, HoTe, Kpuia). Y CKIIaay ca BEpOBam-EeM J1a O0TOBH MOTY Jla Ce HHKapHHIIY Y ofpel)eHe )KUBOTHIbE,
Te BpPCTE Cy TOCcTajajie 3amTHheHe u umMaie cy 3Hadaj Torema. Ha npumep, 6oruma pata bact npuka3uBaHa je kao
MayKa WM Kao )KEHa ca ITaBOM Madke. BenmuanHa kynTa oBe Oornme yuyMHHIA je Mauke 00o)kaBaHMM Onhrma
crapor Erunra. A. S. Jensen, The Sacred Animal of the God Set, Levin & Munksgaard, Kgbenhavn, 1934, p. 1.
243 Diodorus of Sicily, op. cit., pp. 285-287. Jluomopyc onucyje norahaj kojem je mpucyctBoBao. Pumcka
Jerneranyja npucruria je 6una y Erunar pamu nperoBapama 0 BOjHO-TIONIMTHYKO) anujaHcu usmelhy Puma u
Erunra, kana je jenan o Pumsbana cimyvajHo nperasuo (yono) mauky. Hu ctpax o HapeaOe ernnaTrckor Kpaba
[TTonemeja na npexnajy PuMibana HU cTpax ox paTta ca PHMCKHM mapcTBOM HHCY MOIUIM Jia onBpate Erummhane
KOjH Cy yIaJIi y CTaH M OTenu PuMibana, yOuIly Madke, Te ra JIMIIMIM KUBOTA Kao Ka3Hy 3a HEroB YMH, HAKO
CBECHHU Ja je 6una peu o Hecpehu.

244 C. Watanabe, The Symbolic role of Animals in Babylon: A Contextual Approach to the Lion, the Bull and the
Mushussu, Irag, vol. 77, Decembar 2015, British Institute for the Study of Iraq, pp. 215-218. Published online by
Cambrige University Press: https://www.cambridge.org/core/journals/irag/article/abs/symbolic-role-of-animals-
in-babylon-a-contextual-approach-to-the-lion-the-bull-and-the-
mushussu/9558F8B902767FD6373FECFDD23F8062 (npucrtym Ha gad 21.12.2022. roauue).

245 C. Mazzoni, She-wolf, The story of a Roman icon, Cambridge University Press, 2010, p. 3.
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IpEHOIIeHE y IPAaBHOM IIPOMETY IyTeM mancipatio. Ped je ctporo opMaIHOM IPaBHOM aKTy,
pe3epBHCaH 3a MPEHOC KBUPUTCKE CBOjUHE. JeiHa 0] 3allakeHUjUX yrnoTpeda KUBOTHbA Ouiie
cy urpe y Konoceymy, koje y CB0jOj CYIITHHHU 3Ha4e yOWjame JbyIU W XKUBOTUEA. OBUAH]E,
Cenexa, [lopdupuje u [Inmyrapx KpUTHKOBAIIM Cy yCTaJbeHY Mpakcy urapa y Pumy, nosusajyhu
ce Ha HeJbYJICKO OfICYCTBO caocehama 3a maTmy, 6e3 0631pa Ha To Koje je 6uhe marmmo.?4®

W3 npukazaHux mnpuMepa poOOBIACHUYKHMX JAPYIITaBa, jaCHO CE€ yodaBa Ja Cy
KUBOTHIE HMMaje HHCTPYMEHTAJIHM 3HAyaj, Kao YHOTpeOspMBH pecypcu. M3yserak cy
NpeJIcTaBIbaje MOjeANHE KUBOTUIHCKE BPCTE Koje Cy Omiie 3amTuheHe peurujCcKUuM KyJITOM.
VY cnydajy BHXOBE MOBpENE ClieNnIa je Ka3Ha, HAaKOH CIIPOBEIEHOT onarosapajyher cyackor
MOCTYyIKa (MpaBHA 3alITUTA) WM MUMO Hhera (IpYLITBeHA 3aIlTUTA).

VY anTnykoj [ pukoj KUBOTHIGE HUCY HMaJjle TaKaB CTaTycC jep cy cBa OOKaHCTBA MMaJla
npeonalyyjyhu doBeunju 5wk ca OokaHckuMm mohuma. CBe JKHBOTHEREG MIMalie Cy MPaBHU
NOJIOKaj cTBapu. Mmak, oBakaB HHXOB IOJIOXKa] OMO je TeMa pachpaBa MCTAaKHYTHX TPUKHX
¢unozoda. IMuraropa je moacrunao ,,cBoje CieI0CHHUKE J1a ca >KUBOTHH-aMa IMOCTYIajy ca
MOIITOBAKhCM, HAjBEPOBATHHjE jep j€ BEpOBao Ja Cy ce€ Iylmie MpPTBUX Npecenuse y

s 247 C

KUBOTUE Apyre cTpaHe, ApHUCTOTEN je cMaTpao NMPUPOJHUM J1a KUBOTUHE CIIYKE

YOBEKY, Ka0 INTO je TMPHPOAHO Ja ’KeHa CIyKH MyIIKapily,  poboBH crobomuuma.?*8
JXKuBoTume kuBe 1oJ1 MpaBUIMMa MOJIHCa KOj€ YCTaHOBJbAaBA YOBEK, IIITO j€ MOAPa3yMeBalIo U
OJIBHjame KPHBHYHHX MOCTYMAKa TPOTHB KMBOTHILA, Kajia IPOY3pOKyjy cMpT muma.*® Mcero
MPaBWJIO j€ BaXXHWJIO U y CIIy4a]y CMPTH JIMLA Off HE)XKMBHUX CTBapH, T€ OBAKBO YCTPOJCTBO HE

y1<a3yje Ha MPU3HABAKEC CY6jeKTHBI/ITeTa XKUBOTHHBaMa, HO Ha I/mejy IMpaBHEC [piKaBE: CBa

yOucTBa MOpajy OUTH MpolecyrupaHa npea Ap>KaBHUM araparom, 1o 3aKOHUMa JIp>KaBe.

2.2. ®eynanHa npasa

Ilepuon mpuBpeHOT pa3Boja IpyIITBa KOjU UMEHYjeMo ¢eyaanrHum 1ooom y EBporn,
Mopes; eKOHOMCKHMX KapaKTEepUCTHKA, HOCH M 3HauajHy MOMJIOKHOCT YTHLAJy XpuIlnhaHCke
LpKBe. Y poOOBIaCHUYKUM IIpaBUMa, peuruja je ousia noJuTecTUYHA U TyOOKO ce oclamana
Ha 00)KaHCKY MOh TOTeMa U )KUBOTHH»a Kao MpeICTaBHUKA O0’KaHCTaBa (ca M3y3eTKOM aHTHYKE

I'pukxe). ¥ ¢eynanaum npaBuma EBpone, xpumrhancka pkBa je HEHTPATHO MECTO JO/EIHIa

246 p_ Singer, op. cit., str. 159-161.

247 |bidem, str. 157,

248 |bidem, str. 158.

29 Aristotel, Ustav Atenski, prevod Niko Majnari¢, Izdavacki zavod Jugoslavenske akademije znanosti i
umjetnosti, Zagreb, 1948, str. 67.
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YOBEKY, CTBOPEHOM MpeMa JIuKy boxkujem. JKuBotume y TakBoM nopeTky Hucy Onusy bora,
IITO CE€ O/pa3wjio M Ha I'yOMTaK HHXOBOI mpehammer craryca. JKUBOTHI€ MMajy MpaBHU
M0JI0KA] CTBAPH U CIIYXKE 3a/I0BOJbEHY HHTEpPECA YOBEKA.

Kapakrepucruka Behune deynannux npasa 6una cy cyhema )xuBoTHBaMa. Y TEpUOLY
on XIV no kpaja XVII Beka, cyhema xuBoTHaMa 3a0eiieKeHa Cy Kao yCTaJbeHa Mpakca y
BehuHu eBporckux apkaBa. HajOpojHuju m3BOpH cBemoue O cyhemHMa KHUBOTHE-AMa y
@pannyckoj, Wramuju, IIBajuapckoj m Hemaukoj. Ilopen mux, moctoje 3abenexde o
cyhbemuma xuBotuma u 'y Enrmeckoj, IlIkorckoj, [anckoj, [lopryrany, lllnanuju, Pycuju,
Bpasuiy u Craponuju.?*® [Ippa nmosnara npecyia )XHBOTHHB-aMa JIOHETa je 1266. TonuHe NpOTHB
jeIHe CBUIbE, a Mocieqma 3abenexxeHa Omia je npecyga koowimu u3 1692. roaune.?®! Heku
13BOpH Oeneske cyhema )KUBOTHI-AMa M Y KACHH]jUM TOMHAMA, CBE 10 modeTka XX Beka.?>?

XKuBotume cy Owiie TOABPrHYTe KPUBUYHUM cyhemuma, y ciydajy yOWCTBAa WIIH
noBpese uoBeka, M rpahaHckuM cyhemuma, y cirydajy omTehema mI010Ba Ha MoJbuMa.2>% Y
MOTOKEM CIIydajy HHUje JocyhuBaHa HakHaja mITeTe, Beh je mpecyaoM KUBOTUIU
3a0pambUBaHO TIOHOBHO BpIIE-e CIMYHUX HoBpena.”>* Cyhema cy Bol)eHa Ipes CBETOBHEM H
IPKBEHUM CyI0oBMMa. HaieskHOCT cy/ia 3aBUCHIIA je O TOTa Jia Jik je 300T CBOT IMOHAaIlama
KHUBOTHHA CMaTpaHa Kao eMHcap 371a WIM THEBHOT 00XKaHCTBA. YKOJIMKO j€ MOCTOojalla CyMiba
Ja Cy >KMBOTHIbY 3arocesieé HeYhcTe CHJIe, CaMO I[PKBEHU CIY)KOEHUIM Cy MOIIM Ja je
o0c106071e mpokiIeTcTBa.>>® Y ocTanuM ciydajeBuMa, HaJJIeKHOCT Cy MMAIH CBETOBHH CY/IOBH.

AprymeHT TaJalmbux IpaBHUKA OMO je Ja OoTHmba IpaBJie UMa BE3aHE OYM U HE MOXKeE
la BUIM Ja JIU TIPUIMKOM H3BpIIEHa CMpTHE Ka3HE KaKHaBa UYOBEKA MIIM KHBOTHIbY. 2>
[IBajuapcku npaBHuk OcenOpyren (Eduard Osenbriiggen) objaiimaBao je Cyncke MOCTYIKE
MIPOTUB >KUBOTHHA T€OpUjoM mnepcoHupukanmje. CaMo YOBEK MOXKE Ja M3BPIIA KPUBUYHO
JIeJI0 ¥ caMO YOBEKY MOKe OMTH M3peueHa KpUBUYHA CaHKIIU]a, TE j€ HY>KHO NEPCOHNU(PUKOBATU

KMBOTHESY M CMaTpaTé je Ccyb6jeKTOM HMCTHX aKkaTa M CaHKIMja kao 4osek.”’ Crora cy

0 E, P. Evans, The Criminal Persecution and Capital Punishement of Animals, E. P. Dutton and Company, New
York, 1906, pp. 313-334. ¥V npusory ® Kmure npencraBibeHa je Tabena CBUX MO3HATHX (CBETOBHUX U LIPKBEHUX)
cyhema xuBoTHmama, ox1 VIII mo XX Beka.

21 M. Maynosuh, IIpasa scusomurea, Caspemenu mehyrapoonu cmandapou, ctp. 31.

252 E, P. Evans, op. cit., pp. 313-334. Tlocneama 3abenexena je npecyna uz 1906. romune, y JeneMoHTy, y
[IIBajuapckoj, MPOTHB Ica KOjH j€ IIOMOTao JBOjUIIM YOBEKa J1a M3BpIle KPUBUYHO Jeito kpahe. OuenuBmm 1a 6e3
yderiha 1ica 310494MH He OM MOrao OUTH WU3BPILCH, CY[ je ABOjUIY OKPHBIEEHUX OCYIHO Ha TO)KUBOTHH 3aTBOP, &
Tica Ha CMpT.

253 H. Crojanosuh, [IpaBHu 1010 JKMBOTHE-a — 071 0bjekara 110 cybjekara y npasy, cTp. 418.

24 E, P. Evans, op. cit., p. 4.

25 |bidem, pp. 5, 12.

256 M. IMaynosuh, Ilpasa scueomursa, Caspemenu melhynapoouu cmanoapou, ctp. 31.

257 E, Osenbriiggen, Studien sur deutschen und schweizerischen Rechtsgeschichte, Schaffhausen, 1868, p. 139—
149. HaBeneno npema, E. P. Evans, op. cit., p. 10.
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KHBOTHIbE y TIpUIINKaMa cylema obaueHe kao Jpynu.>>8 Takolje, myTeM nepcoHuuUKanyje 1
cUMOOJIM3Ma, JKUBOTUHE Cy YYECTBOBAJIC KAaO CBEIOLM Y KPUBHYHUM MoCTymnmuMa. [Ipema
CTapoM HEMa4yKoM IpaBy, YKOJIMKO je Kpaha m3BpiieHa Hohy m HHKO of ykyhaHa Huje Ouo
puCyTaH, 1oMahuH je MOrao Jia ce 1ojaBu mpej cynoM Hocehu y jenHoj pylu Tpu clamMKe ca
KpoBa Kyhe U y Ipyroj pymy cBOT 1ica, MadKy HJIH TIeT/Ia, 4hja je Ca3Hama IpeHocHo. 2>

C mouetka XX Beka enniecku npaBHuK Epanc (Edward Evans) 6aBuo ce ananmzom
KPUBUYHOT TOBEHA U KaXKIbaBarmba )KUBOTUA y EBponu, u nopehemem TakBe 3aKOHOJaBHE U
CYJICKe TpaKce ca Taja pa3BujajyhuM TeoprjamMa 0 YOBEKOBOM KPMBHYHOIPABHOM IOHAIIAY,
13 00JIaCTH KPUMHHOJIOTHj€ U IEHOJIOTHje. Y CHHTE3U YUMbEHUX Iopehema, ucTakao je:

,»Jl0 TIpe HEKOJIHMKO TeHepallyja, 3aKOHOIABIM M CYIOBH JOII Cy YBEK TPETHpPAIH

KUBOTHIGE KA0 JbY/IEe OATOBOPHE 32 IbUXOBA HE/IENa U KAKHaBaJId KX CMPTHOM Ka3HOM

3a IBUXOBE 3JI0YMHE, JIOK je TeHJIEHIMja JaHac Ja Ce YOBEK TPETHUpa Kao 3Bep, KOjH

Jeyje ayTOMaTCKU WK BOh)eH JynmuM ¥ Hen30€)KHUM MMITYJICOM JIa YMHU 3710, U JIa Ce

M03MBa HAa OBY ypohemy CKIOHOCT Kao Ha onakmiaBajyhy wiu udak ociobabhajyhy

OKOIHOCT Y KPUBHYHOM MOCTYTIKY 300T yuumeHor youctsa.”?%

EBanc je oBme momBykao mopenOeHy JUHHU]Y u3Mely HoHeZaBHOT KaKmhaBarba
KHUBOTHHA KaJla 4YMHE Jena 3a0pambeHa 4YOBEKY M HOBOBPEMEHOI H3BHIbaBamkba YOBEKa
KHUBOTHECKMM CKJIOHOCTMMA Kaja YMHHU 3a0pameHa nena. OcBpHyo ce U ka JlomOpo30Boj
(Cesare Lombroso) teopuju o ypolheHO] KapaKTEpHUCTHUIIM KOja YOBEKa, Ma U >KUBOTHUILY,
ompenesbyje Aa YNHHM JIOIIA Jieia. Y TOM CMHUCIY, UCTAKao j€ J1a HaJHOBH]E TEOpH]je O TIPABHOM
Ka)XbaBamwy, KOje Cy 3aCHOBaHE Ha AHTPOIOJOUIKUM, COLMOJOUIKUM U TICUXM]aTPUjCKUM
UCTpaXMBambuMa, OpHIy JHHM]Y pa3jiMKoBama H3Mel)y 4oBeKa M >KUBOTHHA, y MOMIENy
CIIOCOOHOCTH 3a U3BPIIEH-E 3I04MHA ¥ MOPAJTHE OJTOBOPHOCTH 3a TO s1e710.2%

N3Boaumo cneaehn 3akspyyak: y (eyaanaHuM npaBuMa Ha Ti1y EBpone KHBOTHHE Cy
cMaTpaHe CTBapHMa, ajld UM CE€ MCTOBPEMEHO IMPHIMCUBAJIA CIIOCOOHOCT J1a M3BpILIE HUCTE
MOBpEJIe 3aKOHA Kao U JbY/IHU, T€ UM je Ouiio cyheHo Kao JpynruMa M U3pUIlaHa UM je Ka3Ha Kao
JeynuMa. JlomaTHo, JKUBOTHE-C Cy OWiIe M CBEIOIM Y CYICKHM IOCTymHiuMa. Mako ctBapw,

KUBOTHI-E Cy HMMalie oAroBapajyhy mporecHompaBHy CHOCOOHOCT, Koja je omoryhaBama

BUXOBO UCTYIIAKLC IPC CYIOM.

28 H. Crojanosuh, [IpaBHu 10105Ka]j JKMBOTHE-A — 071 0bjekara J10 cybjekara y npasy, cTp. 418.
29 E, P. Evans, op. cit., p. 11.

260 |hidem, p. 193.

261 |bidem, p. 14.
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3. IlpaBHM TpeTMaH KUBOTHI>A Y CABPEMEHNM NPABHUM CHCTEMUMA

[Tonazehu on 3aKOHCKHMX M 0OWYAJHUX MPaBUIIA CTAPOT, CPEIHET U PAHOT HOBOT BEKa,
3aKJbY4yjeMO Jla Cy Pa3JIMYUTH ACHEKTH OJHOCA YOBEKa M KMBOTHIGE YBEK OWIM HpEeAMET
IIPaBHOT perynucama. JKuBoTume y npaBy JaHac, Kao U paHuje, oxpelyjy ce kao crBapu u
o0jexar mpaBa uyoBeka. CaBpeMEHU TpEHyTaK ypehuBama IMpaBHOI IOJIOXKAja >KUBOTHUHA
OJUTMKYje yCMEpeHmhe Ka 3alllTUTH HUXOBe a00podbutn. OBa ommuMka TpUMETHA je Ha
Mel)yHaponHOM M Ha HAIMOHAIHOM IUIaHy. 3alITUTa JOOPOOWUTH >KUBOTHI-A HACTOJH CE
00e30e1UTH TPUITMKOM BUXOBE YIoTpede U oCpeACTBOM 3a0paHe 3710ymnoTpeoe.

Kongennuja Casera EBpone o 3amtutu kyhHux jpyoumana u3 1987. roguse notmyHo
je mocseheHa 3amTHTH KUBOTHE-A KOjé YOBEK KOPHMCTH Ka0 CBOje ApymITBO.2%? KomBenuuja
M0JIa3u OJ1 MOpPAaJHE OATOBOPHOCTH YOBEKA Jia MOINTYje CBa KuMBa Omha M MCTHYe MOCTOjame
cCrielMjajHe Be3e Koja ce pa3Buja u3Mmely doBeka M KkyhHor spyOuMua. 3amTura Kojy
KonBennuja npyxka kyhHMM JbyOMMIMMa TH4YE C€ 3aHEMapuBama W HamymTama. Huje
peryinucaH IpaBHU MyT 3aIlITUTEe KYNHOT JbyOMMIIa o1 TyhuX Hamasia HUTH 3alITUTE BIACHUKA
4yuju je KyhHu JbyOuman HanagHyT. MelyTum, ¢ 003upoM Ha MpeAMET CBOT PETyIHCcama, OHA
yTu4e Ha npaBuiia rpal)aHckornpaBHe OJTOBOPHOCTH 3a LITETY, O ueMy he OUTH pedn.

I'maBHM MOJACTPEK OBOM IyTy HOPMATHUBHOI' pa3Boja Jjajla Cy HaydyHa MCTpPaKUBamba O
OCETJPUBOCTH KMBOTHHIA. BpOjHM TpaBHU TOpPENM y CBOJUM YCTaBHMa WJIM 3aKOHHMA
M3PUYHTO UCKA3Y]y OBY OCETJBUBOCT )KMBOTHH-A KA0 BPEAHOCT KOja c€ MOpa IITUTUTH. JeTHaKO
YHMHE U [10jeJMHU Mel)yHapoaHu yroBopu. Ha 0BoM 0CHOBY MOkeMO U3BPLIMTH KIacHU(pUKaLU]y
nojequHuX npasa. [IpBy rpyny 4nHe mpasa Koja U3pHUUUTO yBaxaBajy 100pOOHT KUBOTHHA U
W3/1Bajajy UX Kao oceOHy KaTeropujy y npany, usaMel)y cydjexara rnpasa u objexara mpasa. To
cy npaBa Hemauke, Ayctpuje u llIBajuapcke. Jpyry rpymny 4uMHe mpaBa Koja HU3PUUYHTO
yBaXkaBajy OCETJbUBOCT KMBOTHHA, alld UX CMAaTpajy CTBapHMa, Tj. o0jekTuMa mpasa. To cy
npasa CpOuje, @pannycke, Yjeaumenor Kpassescta u Cjenumennx Amepuukux J[pxxasa.

[IpaBHM TpeTMaH >XMBOTHEA Ka0 CTBapH, OJHOCHO IpPHMEHA IMPAaBHHUX IMpPaBHJA O
CTBapvMa Ha KbUX, UMa Hajjauu U3pa3 y UHCTUTYTY IIpaBa cBOjuHe. Tpu cBOjuHCKa OBlamhema
— IIPaBo JIpXKama, IpaBo yrnorpede U MpaBo pacnojarama — OrpaHUYeHa Cy 3aXTeBUMA 3aITUTE
n00poOuTH XUBOTHI-e. HaunH npxama )KMBOTHAa MOpa 00e30eIuTH 3a/10BOJbEHE MoTpeda

WBeHe Bpcre. HaunH ymoTpebe )KUBOTHEE HE CME jO] HAHOCH HEOMNpaBIaHu OO0JI, TaTHkE WITH

262 Eyropean Convention for the Protection of Pet Animals, Council of Europe Treaty Series (CETS) No. 125.
HocrymnHo Ha: https://www.coe.int/en/web/conventions/ (mpuctyn Ha nan 20.12.2023. roause).
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crpax. Pacnosnarame >KMBOTHE,OM j€ OTPaHMYCHO HA IpaBHA pacloiaramkba >XHUBOTHHEOM.
[ToBpehuBame XUBOTHIE je 3a0pameHO. YOHjame KUBOTHHA j€ HM3Y3€THO J03BOJBEHO, Y
perylnucaHuM CUTYyallljaMa u Y3 UCIYHhEHhe IPONICaHuX yCIIoBa.

VYenen oBux orpanuuema, Jlydecka Ce3aHOB onpaBIaHO MOCTaBJba MUTAKE Ja JH je
CBOjHHA HaJl )KHBOTHE-OM j€/IHAKA CBOjMHH HaJl CTBAPHMA HMIJIH CaMO CIIMUM ToM Tipasy.2® Hhen
3aKJbY4aK je Jia IPpaBO CBOJHHE HaJl )KUBOTHIbaMa MPEICTaBIba BUJI CBOjUHE HAJI CTBAPHMA, aJIH
Jla OIpaB/IaHO TPIU OTPAaHUYCHA Y3POKOBaHA CTaHIApAMMa OpUTe O HHUXOBO] TOOPOOUTH.
Haenenn 3akipydak mocienuiia je rpallaHCKONpaBHUX HOPMH KOje HM3PHUYUTO H3/IBajajy
KUBOTHEGE U3 KpPYyra CTBapu Kao o0jekara mpasa, ajld MPOIKCYjy CXOIHY MPUMEHY MpaBUia
Koja ce Th4y crBapu. Kao kopak gajbe, OHa npemnjiaxke yrBphuBambe HeMOTyhHOCTH BIIaCHHKA
J1a JKUBOTHEbY HarmycTu,”% mTo je cynpoTHO 1paBy BlacHMKA Ja HAIYCTH CBOjY CTBAp.

CarnenaBajyhu orpanndema mpaBa CBOJHHE Hal KMBOTHE-AMa, 3allpaBO pa3MarpaMo
CBOJIYTHBHY IIPOMEHY IpaBa CBOJHHE, KOje CBE BHUIIIEC TPIIM jaBHOIIPABHA U NMPHUBATHOIIPABHA
orpanmnuema.’® JIpxame, ynorpeda u pacroarame 1ojeJMHIM CTBapUMAa KaKBe Cy CTaMOEHH
00jeKTH, ayTOMOOWIH, OpYyXje, JICKOBH WM HAKHT, TOJUICKY Pa3TUIUTAM OTPaHHUYCHHUMA
(peructparnuje, omodpema, 103Boje). OOpahuBame 3eMIBUIITA TOJIEKE KOHTPOJIA KBAJTUTETA
MOJHONIPUBPETHUX TMPOU3BOAA WMIU 3a0paHaMa paau OprKaBamba MPUPOIHHX EKOCHCTEMA.
JlpyruMm peunMa, orpaHUuYeha CBOJUHCKUX OBNamhema HUCY CBOjCTBEHA jEIMHO Y OJHOCY Ha
KHUBOTHEGE. Mel)yTuM, TOK Cy OrpaHnYeha y OHOCY Ha (0CTalie) CTBApH yUHWE-EHA U3 pasjiora
KOHTpOJIE TIPAaBHOT NIPOMETa, YPOAHUCTHUYKE KOHTPOJIE, 3AIITHTE jJABHOT pe/ia U 3ApaBiba WIIH
3aIlITUTE )KUBOTHE CPEIUHE, OTPaHUYEHa y OHOCY Ha KUBOTHUHE YCIOBJbEHA CYy M IbUXOBUM
OouonomkuM ozapehemeM kao xkuBUX Ouha koja MMajy uyna (oceTsbUBOCT). YoBEeK M Jajbe
KOPHUCTHU XKUBOTHIHE Y UCXPAHU, POU3BOABY U MOTPOLIHH, ajll CE HErOBO MPABO CBOjJHHE
orpanuvaBa (W) paau u3beraBama HEMOTPEOHHMX OO0JIOBA, MATHH U CTPAXOBa >KHBOTHUHE.
I'panuia HenorpeOHOCTH Ofipel)eHa je BUI0OM KOPUCHOCTH KUBOTHHLE, T€ OBAa OTPAaHUYEHA jECY,
y CBOM KpajieM IUJbYy, Y HMHTEpECy 4YOBEKa W CBEICHA Cy Ha Mepy Koja He yrpoxasa
3aJI0BOJhCHE FHETOBUX MHTEpeca. MImak, oHa Cy YCIOBJbeHAa KapaKTepHCTHKaMa >KUBOTHIbA,

LITO UX YMHM JPyTradyrjuM O]l OTpaHUYEHa MpaBa CBOJUHE HaJ (OCTaJIMM) CTBapUMA.

263 M. Lubelska Sezanéw, op. cit., pp. 38-40.

264 |bidem, p. 40.

265 JapHONpaBHa OrpaHKMuYEH-a NPaBa CBOjUHE YCTAHOBJHEHA CY Y OIIITEM MIJIH jABHOM HHTepecy. OrpaHHyere ce
MO€ OJHOCHUTH Ha OOMM IpaBa CBOjUHE (HIP. MAKCHUMYM TOJHOMPUBPETHOT 3€MJBHINTA, IIIyMa U CTaMOCHHX
objekaTa KOju MOTY OMTH y TIPUBAaTHOj CBOjUHH) M Ha CaIpPKWHY TIpaBa CBOjUHE (HIIP. OTpaHUYCHA MPOU3HIILIA
13 ypOaHNCTHYKMX M EKOJIOMIKMX Iporuca). [IpuBaTHONpaBHa OrpaHUYEa PYKOBO)EHA Cy HWJBEM 3aIlTHTE
MPUBAaTHUX HWHTEpeca CBUX THUTyJapa rpahaHcKkuX CyOjeKTUBHUX TpaBa (HIpP. CYCEACKO IpaBo, 3abpaHa
3noynoTpebe rpahanckux cyOjekTuBHHX mpaBa). M. Byukosuh, Ilpaso ceojune — 00 ancoarymue ciobode xa
poncmay coyujanuszayuje, llpaBan pakynrter YHuBepsurera y Humry, 2024, ctp. 143, 162.
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[TojenuHu MpaBHU CHCTEMH YyBakaBajy NpaBHE KIacH(pHKALMje KUBOTHI-A U HA TOM
OCHOBY IIPaBe Pa3JIMKy y PEKUMHUMA OJTOBOPHOCTH 3a IITETY OJ] )KUBOTHIA. YIIPKOC OIIITEM
HACTOjarby WHTCH3UBHHjET MPEBa3HIaKEHha PETHOHAIHUX M HAIIMOHAIHUX DPa3liMKa, Ka CBE
IMPO] YHU(PHUKALK]U HOPMATHBHHUX DEIICHa, W3PaKEHO] MPBEHCTBEHO Kpo3 MehyHapomHe
IpaBHE aKTe, MPaBHH II0JIOXKA] JKUBOTHIbA WIAK j€ YCIOBJBCH COLMjATHUM U KYITYpHUM
yTUIajuMa TOjeIMHUX NPaBHHUX cHcTeMa. IbHxoBe HaIMOHAHE W PErHOHANHE 0COOCHOCTH
JI0BOJIE JI0 TOTA Jla Y HEKUM IpaBUMa INOJEAMHUM BpPCTaMa >KMBOTHIbA C€ MPHIAje MPaBHU

3Ha4aj KOju HEMAjy OCTaJie CTBapH, YNME Cy U3JIBOjEHE U3 OBE KaTeropuje.

3.1. Cprncko mpaBo

3aKkoH 0 JHOOPOOUTH >KMBOTHH-A UCTHYE OCETJBMBOCT KHBOTHIGA KA0 BPEAHOCT KOjy
YOBEK MOpa J1a yBa)kaBa U IITUTH. To YMHM Mponucyjyhu Hu3 o0aBe3a 3a BIACHUKE U JIPXKAOIE
KUBOTHIbA KOj€ MOTY Ja oceTe 0o, marmy, cTpax u crpec. Kpiieme oBux obaBe3a BOIU
MPEKPIIAJHOTIPABHO] M KPUBUYHOIPABHO] OATOBOPHOCTH. 3aKOH O OCHOBaMa CBOjHHCKO-
npaBHUX onHoca U 300 He perynuily nNpaBHU CTaTyC )KMBOTHHA. Mel)yTuMm, y ApyIITBEHO] U
CY/ICKOj IIPaKCH, )KUBOTHIE C€ TIOMMajy cTBapuMa. [IpenmMer cy mpasa cBOjUHE, Kao M OCTaJle
MTOKPETHE CTBApH.

BrnacHuK XUBOTHIGE j€ TTPABHO WM (U3WYKO JIMIIE, OMHOCHO MPEIy3eTHUK, KOje nMa
MIPaBO YyBama, JIpKamkba, y3roja, pernpoayKIyje, MpeBo3a, Kopuirhema u Ipojiaje )KUBOTHELE U
KOje je OATOBOPHO 3a JKMBOT, 3alITUTY 3ApaBjba M J0OPOOMTH >KHBOTHHA.2%® TaxBo
nepuHHUCamke OJCTYNA Of KJIACHUYHOI IOjMa CaJp)KHHE MpaBa CBOJUHE: MPaBO JpxKama (ius
possedendi), nipaBo kopuithewa (ius utendi, ius fruendi) m mpaBo pacmnonarama (ius
disponendi). TlocTojame mpaBa Apkamba U KOpHUIThema HHUjEe CIIOPHO, A j€ OTPaHUYCHO
MHTEepEeCHMa 3allITHTE 3/IpaBJba U 100pOOHUTH KUBOTHHHA. [IpaBo pacronarama je CymTHHCKU
CBEJICHO Ha MPAaBHO pacroyarame, OTy)UBamkEeM KUBOTHILE.

Tymauehu a maius ad minore, jacHO je 1a Cy T03BOJHEHH CBU IIPaBHU MOCIOBH KOjUMa
Ce TIPaBHO PaCIONIaKe KUBOTHUEHOM (HIIP. MPOaja, MOKIOH, 3aKyIl, 3ajaM, MOCIyra, OCTaBa),
aJIi CBE y TpaHMIlaMa U Ha HaYMH KOjU OCUT'YpaBa 3allTUTY H-eHe T00pOOUTH. YCIIOCTaBIbakbeM
OZITOBOPHOCTH BJIACHUKA 32 )KUBOT )KUBOTHH-E€ HCKJbYU€Ha je MOTyhHOCT (PU3HYKOT YHHUILITEHA,

3a pa3NIMKy O] BIaCHHUKA JIPYTUX CTBApH, KOjU HE OJroBapa 3a OIpKaBambe CYICTAHIIE CBOjE

266 Buneru: ui. 5 3J1K.
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ctBapu.?®’ 3axon perymuiie ciydajese U ycioBe MO KOjUMa je J03BOJHEHO JIHIIEHe KUBOTA
KUBOTUIbC. BIIaCHUK HE cMe J]a HAIyCTH JKUBOTHIbY, YMjU OTICTAHAK 3aBUCH O] Hera, jep y
CYNpOTHOM uKHH Hpekpinaj.?®® Bpieme cBa Tpu mpaBa Koja YMHE CaApKUHY NPaBa CBOjHHE
OrpaHUYEHA Cy 3aXTeBHMa 3alITUTE JOOPOOUTH >KMBOTHIGE U CIIpPEYaBara HAHOUICHA O]
naTmbH, cTpeca u 6onoBa. TuMe Cy KUBOTHbE, HaKO CTBapH, M3/IBOjeHE Kao MMoceOHa MmpaBHa
KaTeropyja CTBapH.

VKOJIMKO je mTeTa Mpoy3pOKOBaHa HA )KUBOTUIHH, PEY j€ O MaTepUjaIHOj ITETH 32 KOjY
BJIACHUK )KMBOTHUI-E MOXKE J1a TPAXKU OJIITETY. 3a MITETY KOjy MPUYMHE )KUBOTUILE IPUMEHY]Y
ce IpaBWJia O OJrOBOPHOCTH 3a omacHe cTBapu. Kana je ped o mITETH KOjy MPUYUHM JUBIbA
’KMBOTHbA y JIOBULITY WJIM BaH JIOBUIIITA, OITeheHO JIMIe MMa IIPaBoO Ha HaJOKHALy CaMO aKo
je Tpemxy3eno MpomHcaHe Mepe 3a crpedaBame mrere. OIroBOpHO JIMIE 32 HAJOKHALY je
KOPUCHUK JIOBHINTA WM HAIJICKHO MHUHUCTAPCTBO, Yy 3aBHCHOCTH OJl OKOJHOCTHU
IPOY3pOKOBama IITEeTE. YKOIMKO JWBJba )KUBOTHIbA Oyne MoBpeheHa cynmpoTHO mpaBHiIMMa
JIOBa, MITETHUK j€ AyKaH Ja HaJlokHaau mteTy Pemyonuiu CpOuju.

3aKoH 0 100pOoOUTH )KUBOTHHA CBE )KUBOTHHE (KMUMEHmaKe ClIocoOHE a ocere 001,
ATy, CTPax M CTPec) pa3BpcTaBa y HEKOJIHKO KaTerOpHja, peMa BHX0oBoj ynoTpeou.?®® 3akon
O JMBJbAYM M JIOBCTBY pa3JIMKyje JIWBJbE >KUBOTHUI-E INpPEMa CTATyCy 3allITUTE Ha TPajHO
3amTuhene BpcTe TUBJbayl, YUjH j€ JIOB 3a0pamkeH, U JIOBOCTajeM 3aliTuheHe BpeTe JUBJbadH,
4Mju je JIOB KaleHIapcKu orpaHudeH y Toky roaune.’’? OBa pa3sankoBama yTHUY Ha TIHTAHE
ofpehuBama OArOBOPHOT JIMIIA 332 HAJOKHAAY IITETE, alli HE U Ha PEKUM ONTOBOPHOCTH. Y
JIOMeHy IpaljaHCKOIIpaBHE OIrOBOPHOCTH IpeoBialjyje cXBaTame Ja y ciydajy LITeTe Of

KUBOTHA TpeOa MPUMEHUTH MpaBujia O OATOBOPHOCTH 3a MITETY O] OTIACHE CTBAapHU.
3.2. YnopeaHo mpaso
Y ynopemHoM TMpaBy HauWiIa3uMO Ha CHENU(DUUYHOCTH TIOJOXKAja KUBOTHUHA Y

MOjeIMHUM TpPaBHUM CHCTEMHMa, KOje Cy VY3pPOKOBaHE OJroBapajyhuM CTEelneHOM

nocseheHocT 3amTure 100pOoOUTH KMBOTHUHA. HU Y jeAHOM IMpPAaBHOM CUCTEMY KHBOTHHHA

257 M. ‘Byphesuh, Jenan npumep yrosopa o ocraeu, y: M. Kapanukuh Mupuh, M. Jlasunuh, U. Bykosuh (ypen.),

JKusomume u npaso, llpaBau paxynteT YHuUBep3uteta y beorpany, 2016, ctp. 150.

268 Bynern: un. 82 y Besu un. 7 31K.

269 TTpema 4. 2 y Be3n wi. 5 3J1K pasnukyjy ce: 1) )KHBOTHEE KOj€ C& KOPUCTE Y IPOM3BOIHE CBPXE; 2) IKUBOTHIHE
KOj€ Cc€ KOPUCTE Y HAYIHONCTPAKUBAYKe, OMOMETUIIMHCKE U 00pa3oBHE CBPXE; 3) KUBOTHIHE KOj€ C€ KOPUCTE 3a
n3N0k0e, TaKMUYCHa, MpUpende U Apyre oOJMKe jaBHOT TMpHKa3WBama; 4) KUBOTHUIE 3a pag M CIy)kOeHe
KUBOTHIbE; 5) KyhHe JbyOuMIle; 6) HAMyIITeHe ¥ U3TY0JbeHE KUBOTHILE; M 7) TUBJbE JKUBOTHIHE Y 3aTOUCHHIIITBY.
270 Buneru: ui. 20 3L
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HeMa cTaryc cyOjekra mpaBa. Mel)yTuM, 1ojelMHM MTPaBHU CUCTEMHU M3PUYHTO ypehyjy na je
MOJIOKA] JKUBOTHEbA Y TIPABY Pa3IMUUT OJ IOJIOXKAja CTBApU. TaKBO H3I[Bajarbe TOBOPU O
3Ha4ajHO] TMPOMEHHM AWCKypca O >KMBOTHUIama. llaynoBuh je paHmje mctumao nga ce Ta
,IIPOIPECUBHA KpeTawka’  HE MOry IpUIMCAaTH CcaMO HalMOHAJIHUM Hamopuma, Beh naa
MIPEJICTaBIbajy M PE3yNITaT yCBajama PelIeBAHTHUX JIOKyMeHaTa 1o okpribeM CaBeta EBporie
u EV.2"! Tpe6a monsyhn na Ha ckamm m3mel)y cyOjekara npaBa M o6jexara ImpaBa, JKUBOTHEC
ocrtajy Ommke 00jeKTUMa TIpaBa jep ce Ha bUX MPUMEY]Y MPaBHA IPAaBHUIIa KOja Ce OTHOCE HA
CTBapH, OCHM aKoO j€ MMOCEOHNM MPOMKUCUMA JApyradrje ypeheHo.

@OpaHIlycKO TpPaBO je 3HA4YajaH YHOPEAHUK C OO3UPOM Ha YMNOPHILITE O0jeKTHBHE
OZITOBOPHOCTH 3a IITETY O] )KUBOTH A, KOJHM IMPUMEPOM ce Boarno U KoHcTanTnHOBHN Y CB0jO]
Ckwuiy 3a 3aKOH 0 00NUTanyjaMa u yroBopuMa. AyCTpHjCcKO, HEMAuKo M IIIBajIIaPCKO TIPABO CY
3HAYajHU YIOPEAHUIM jep, HMAKO MPHUIATHUINA HMCTOT TEPMAHCKOT Kpyra, OIIUKY]y ce
oceOHOCTUMA Y PETYIIHCakby MOJI0XKAja )KUBOTHERA Y OJIITETHOM 1paBy. Hajsehu HopMaTuBHU
Hampelak y 3allTHTH JOOpOOUTH >KMBOTHUEa mpumehyje ce ynpaBo y OBHM IPaBHUM
cucremuma. Kako ananmsa He OM ocTasa 3aTBOpPEHA rpaHUIAMa €BPOICKO-KOHTHHEHTATHOT
npaBa, o0yxBaheHa cy u npaBa YjenumeHor KpasbectBa u Cjenumenux Amepuukux /[pxasa.
JlonatHu paszior u3dopa 06a mpencTaBHUKA aHIIO-aMEPUYKOr IpaBa JIeXKH Y HUXOBUM
Mel)ycoOHUM pa3iuKaMa y peryaucamy cilydajeBa OArOBOPHOCTH 3a IITETY Of1 )KUBOTHHbA, AU
U CITy4yajeBa OJTOBOPHOCTH 3a IITETY YUHEHCHY Ha KUBOTHIBH.

Kao unanune EY, npasa ®pannycke, Hemauke u Ayctpuje cy ynogoospeHa eBporncKium
ypenbama M AMpeKTHBaMa y OOJIaCTH 3allTuTe >kuBOTHIE. Ynan 13 JlucaboHCKor yrosopa
U3PUUUTO TPOIHUCYje Ja KUBOTHHE MOCENYjy 4ylla OCETJBMBOCTH M Ja ce O JA00poOuTH
KUBOTHEA MOpa BOJUTH PavuyHa MPUIIMKOM H3TPAJbe M MPUMEHE €BPOICKUX IOJIUTHKA Y
00JIacTH arpoKyIType, pudo0IJIoBa, TPAHCIIOPTA, Ha YHYTPAIIEEM TPIKUIITY, Y HCTPAKUBABIMA,
TEXHOJIOIIKOM pa3BOjy M HCTpaXuBamuMa cBemupa. OrpaHundema ce NpU3HAJy paau
TIONITOBAbA PENMTHO3HUX M KYITYPHHX Tpaiulija M peruoHanHor Hacneha.?’? Vipaso mon
OKpuJbeM OBOT m3y3eTka y Ppaniyckoj u Illmanuju 3ampkanu cy ce BHIOBH yroTpebe
KUBOTHIbA (IPOM3BO/IHA TYIIUM]€ TUTePULIE U KOPUJIA) KOje Ce Y APYTUM JAprKaBama cMarpajy

MOBPEIOM JJOOPOOUTH KUBOTHHHA.

271 M. IMaynosuh, YnoperHonpaBHY Iperies 3alITHTE IpaBa ¥ J00POOHTH KUBOTUEA, CHIpaHU NpaHU JHCUEON,
op. 1, 2004, ctp. 43.

22 Bupern: Art. 13 of the Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, OJ C 306, 17.12.2007, p. 1-271.
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Bohenu motpedom 3amtute 100poOUTH )KUBOTHLA, HA €BPOIICKOM HUBOY HU3 ypeaou
U JIUpeKTuBa ypehyje HauumHe MOCTymama ca JKUBOTHH-aMma 3a pasznuuurte norpede. Hbuxos
Hajeehn Gpoj THYe ce MPOM3BONEKE XpaHE M yHNOTpede y HaydHOMCTpakMBauke cBpxe.’’s
JlonaTHO, IITUTE Ce MBJbE JKUBOTHEE Y OKBHPY HAIIOpa 3a OdyBame OHomuBepsuTeTa.?’* 27°
VYpenbe EY nupekTHO ce mpuMemyjy y mocMaTpaHuM IpaBruMa JIpkasa wianuna EY, a muxoBa
HaI[MOHAJIHA 3aKOHOJAaBCTa yckiaheHa cy ca aupexktuBama. M3 oBora pasiora, a HApOYUTO

uMajyhu y BUly 1a OBH POIIKCH HE ypel)yjy ONIITeTHONIPaBHY OArOBOPHOCT, TO MM Hehe 6utn

nocsehena Beha naxma.

3.2.1. Hemauko npaBo

VY BehuHU eBpOIICKHX MpaBa MPUMETHO je yCMepeme Ka Behoj 3amTuTH KHBOTHbA.
Hemauka ce cMaTpa 3a4eTHUKOM TOT MTOKPETa y €BPOICKUM AprkaBama XX Beka. AMaHIMaHOM
u3 2002. ronuHe HeMayku ycTaB je mehy obaBese NpikaBe YKIbYYHO U 3aIITUTY MOCTOjarba
KUBOTHHA.2'® TuMe je npxaBa 06e30enIa HajBUIIE CTAHIAP/E MPABHE 3AIITUTE KUBOTUHHA
Ha CaBE3HOM HHBOY,>'’ YmMe je ,,IPaKTUYHO ITIOCTaja TpBa EBPONCKA 3eMJba KOja je Ha
YCTAaBHOM HHBOY 3ajeMUMNIa 3allITUTY ¥, YCIOBHO roBopehu, mpapa skmBoTHma”.2’8 YcTaBHO

OIPEACIbCHC Hemauke nma ce CTapa O 3allTUTHU XUBOTHHA KOHKPCTU30BAHO je OIIIITHUM

273 TIpumepa pamu: Council Directive 98/58/EC of 20 July 1998 concerning the protection of animals kept for
farming purposes, OJ L 221, 8.8.1998, p. 23-27; Council Directive 1999/74/EC of 19 July 1999 laying down
minimum standards for the protection of laying hens, OJ L 203, 3.8.1999, p. 53-57; Council Directive 2007/43/EC
of 28 June 2007 laying down minimum rules for the protection of chickens kept for meat production, OJ L 182,
12.7.2007, p. 19-28; Council Directive 2008/120/EC of 18 December 2008 laying down minimum standards for
the protection of pigs, OJ L 47, 18.2.2009, p. 5-13; Council Directive 2008/119/EC of 18 December 2008 laying
down minimum standards for the protection of calves, OJ L 10, 15.1.2009, p. 7-15; Council Regulation (EC) No
1099/2009 of 24 September 2009 on the protection of animals at the time of killing, OJ L 303, 18.11.2009, p. 1-
30; Directive 2010/63/EU of the European Parliament and of the Council of 22 September 2010 on the protection
of animals used for scientific purposes, OJ L 276, 20.10.2010, p. 33—-79; Regulation EU 2017/625 of the European
Parliament and of the Council of 15 March 2017 on official controls and other official activities performed to
ensure the application of food and feed law, rules on animal health and welfare, plant health and plant protection
products, OJ L 95, 7.4.2017, p. 1-142.

274 Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of species of wild fauna and flora
by regulating trade therein, OJ L 61, 3.3.1997, p. 1-69; Council Directive 1999/22/EC of 29 March 1999 relating
to the keeping of wild animals in zoos, OJ L 94, 9.4.1999, p. 24-26; Council Directive 92/43/EEC of 21 May
1992 on the conservation of natural habitats and of wild fauna and flora; Directive 2009/147/EC of the European
Parliament and of the Council of 30 November 2009 on the conservation of wild birds.

25 JlerasbHa aHanM3a W3/BOjEHMX YPeAOM M JIMPEKTUBA, Ca acleKTa 3allTHTE J00pOOUTH IKUBOTHE:A,
npeacrasibenHa je y: H. Crojanosuh, IIpaso scusomursa, crp. 137-192.

276 Bupetn: Art. 20a des Grundgesetz fur die Bundesrepublik Deutschland vom 23. Mai 1949, BGBL S. 1 (Stand
vom 20. Dezember 2024), koju rnacu (He3BaH. npeBon): Umajyhu y eudy ceojy odzoeopnocm npema 6yoyhum
eenepayujama, opxcasa he 3aumumumu NPUPOOHe OCHOBE JCUBOMA U ICUBOMUIbA 3AKOHUMA U, ) CKAAOY Ca
34AKOHOM U I’lpClGOOM, U36PpULHUM U cydcxww mepama, a cee 'y cpanuyama okeupa ycmaeHoz nopemka.

277 K. Nattrass, ,,...Und die Tiere* Constitutional Protection for Germany’s Animals, Animal Law, vol. 10, 2004,
str. 283.

278 M. Iaynosuh, Ilpaea scueomursa, Caspemenu melynapoonu cmanoapou, ctp.96.
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MPONKMCHUMA U3 00JIACTH 3aIITHTE )XUBOTHE OKOJIMHE KOjHMa CE€ IITHUTE YITPOKECHE BPCTE NUBIbUX
KUBOTHEA W OINIITHM TIPOIKCUMA KOjU ce TH4y 3a0paHe OKPYTHOCTH mpema goMahum
KMBOTHUH-AMa, OJIHOCHO 3aIITHTE CBUX KuuMemaka.?’® Hanuonannu nponucu yckaahenu cy ca
€BPOTICKIM JUPEKTUBAMA.

3akOH O JOOpOOMTH J>KHMBOTHHA MPOKJIAMYyje€ B3allITUTy JKUBOTA W JOOPOOHTH
KUBOTHHA, KOja CE 3aCHMBA HA OITOBOPHOCTH YOBEKA 33 )KUBOTHUH-E KA0 CBOJUX ,,cyorha’ miu
,cycTBopema” (Hem. Mitgeschdpf).?20 3akon 3abpamyje mpoy3pokoBame 0ona M HaTHH U
HaHOUICHkE MoBpena 0e3 ompamaHor pasnora. Ilocrojame ompaBraHOT pasiiora MpeaMer je
OLICHE Cylla Y KOHKPETHUM ciy4yajeBuMa. [lojaM )kMBOTHIbE HUjE eUHKUCAH Y 3aKOHY, MaJia ce
IEroBe TIOjEeJIMHE Ofpe0e THUYy TadyHO oJpeheHuX BpCTa >KUBOTHUHA. MeXaHu3MHu 3a
cipoBoheme 3akoHa 00e30eheHH cy y JOMEHY KPHBHYHONPABHE W TPEKPINAjHOIPABHE
OJITOBOPHOCTH: HOBYAHA Ka3HA, Ka3HA 3aTBOPA 10 TpH Toamue,’®! onysuMame KUBOTHRE O
BlacHHKa (KoH(puckanuja) u 3a0paHa JIHILy J1a Ip>KU, HeTYyje, TPryje WiH Ja ce Ha JpyTrd HauuH
npodecHoHaTHO 6aBU KUBOTH-aMa, ofpeleHe nmm cux BpcTa. 8

Nako 3akoH ,,loAMKe” CTaTyC >KUBOTHE-A Ha CYCTBOPCH:A M MPOKJIAMYje MPUHITUTIE
IUXOBE 3allITUTE, OHE HEMajy MpaBa KOja MOTY Jla C€ IITUTE Mpel CYIOM. YNPaBHHU Cyd Y
XamOypry pa3smarpao je Tyk0y Kojy Cy JpYIITBa 3a 3alUTHTY XUBOTHE OKOJIMHE MTOUIIIA Paan
3aycTaBJbama Oalama OoTHnaaHuX Marepuja y CeBepHO Mope, 300T MPOy3pOKOBakba MACOBHOT
nomopa ¢oxka. Tyxba je moaAUrHyTa TIpel yIpPaBHUM CYJOM jep Cy HaIJIe)KHE BJIACTU JaJie
ono0peme 3a Oaname oTnagHuX Marepuja. TyKOeHU 3aXTeB je UCTAKHYT Of] CTPAHE JIPYLITBa
3a 3alITUTy >KMBOTHE CpeAMHE, auu ,y uMe Mopckux naca CesepHor mopa”. Cyn je
KOHCTAaToBao Ja Cy MOJHOCHOLIM 3aXTeBa 3alpaBO XUBOTHHE, IPU YEMy OHE HE MOTy Ja
YUECTBYjY Y CYACKOM MOCTYIIKY jep caMo JbyIH MMajy TIpaBa Koja Mory 6uTu nospehena.?®

VY noMmeHy oOIMranioHOT MpaBa Haj3HAYajHHU]e Cy HaM ofpendoe Hemaukor [ pahanckor

3aKOHHKa, KOjC HU3PUYINUTO HABOAC A )KUBOTULC HUCY CTBa.pI/I.284 Mel’_)YTI/IM, HaKO HUCY CTBApPH,

219 A, Barpuhesuh, B. Crankosuh, op. cit., ctp. 101. ITpumep oBUX TIporKca jecy 3aKoH 0 100POOHTH KUBOTHEA,
Kao Haj3HAYajHUjH HPOIKUC, 3aTHM Ypenda o 3allTUTH KUBOTHIA HA MMOJHONPUBPEIHIM ra3IuHCTBUMA, Ypenda
0 3aIUTUTH JKMUBOTHEb TOKOM TPAHCIOPTa, Ypenda O 3aliTHTH XUBOTHEGA TPUIMKOM Kiamka Wi yOujama u
VYpenbda o 1oO6poOUTH XUBOTHIA Y TabopaTopHjama.

280 Bupern: Art. 1 des Tierschutzgesetz (TierSchG), 1972, vom 18. Mai 2006, BGBI. | S. 1206, 1313 (Stand vom
20. Dezember 2022). ¥V nasem Tekery, TierSchG DEU. Omuupauje: A. Barpuhepuh, B. Crankosuh, 0p. Cit., cTp.
105-106.

21 Bunern: Art. 17 und 18 TierSchG DEU.

282 Buperu: Art. 19 und 20 TierSchG DEU.

283 A, Juri¢, M. Mijatovié, Pravni status Zivotinja u gradanskopravnom smislu s posebnim osvrtom na uni§tavanje
ekosustava i pandemiju virusa COVID-19, Zbornik radova Aktualnosti gradanskog i trgovackog zakonodavstva i
pravne prakse, br. 18, Mostar, 2021, str. 163.

284 Bupneru: § 90a des Biirgerliches Gesetzbuch (y namem texcry, BGB), 1896, vom 2. Januar 2002 (Stand vom
23. Oktober 2024), koju y He3BaHWYHOM NpPeBOAY Iiacu: JKueomure Hucy cmeapu (npeomemu). One cy
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YKOJIMKO 32 PellaBamke KOHKPETHOT MUTaka HEIITO JAPYro HHUje MPOIKMCAaHO Y OIHOCY Ha HhHUX
ce MpUMeH Y]y MpaBuiia Koja Bake 3a cTBapu. To 3Ha4M Ja, MaKO HUCY CTBAPH, KUBOTHIE jECY
00jeKT mmpaBa CBOjuHE, MOTryh je IpoMeT KUBOTHIbA U IIPEHOC TpaBa CBOjUHE OCTBApYje ce Kao
U Ha JPyTUM NOKpeTHUM cTBapuma. llITera Ha )KMBOTHUIGM MPABHO C€ TPETUpPA KAao IITETa Ha
uMOBHHU Ju1a. [loceOHM 3aKOHU MOTY Apyraduje Ja ypene, ajiu 10 cajaa ce TO HUje TOTOANIIO.
MehyTum, 3a pa3iuKy oj] CTBapH KOj€ BIACHUK MOKE JIa HAITyCTH, HAITYIITAkE )KUBOTUELE € Y
CYTIPOTHOCTH Ca 3alITUTOM HheHe 106poouTu. 3

OAroBOPHOCT 3a IITETY O] )KUBOTHIHA 3aBUCHA j€& Of] lbUXOBE MIPABHE KBaTH(PUKAIH]E.
VY cTapom HeMadkoM IpaBy OCHOBHA Tojielia Ouia je Ha jomahe u TUBJbe )KUBOTUIbE. [lomena
je Baxeha u panac, anu y3 O6utHe jonyHe. Y BGB npucyrtHo je pasnuxoBame nomahux
KHBOTHEA HAa KopHcHe M ykcy3He.’%® ITomena je W3BpIIeHa mpema HHXOBOj YHOTpeOw,
OJTHOCHO KOPHCHOCTH, IITO j¢ TOCEOHO BHIJBUBO KPO3 ofpelerme KOPUCHUX KUBOTHERA: KOje
ciryke 00aBJbamby MPUBPEIHE ACTAaTHOCTH, U3IPKaBakhy BUXOBHUX JIpkajana uin no3usy. Cee
KHUBOTHEGE KOje HHCY KOPHCHE cMmarpajy ce Jdykcy3HuM. Ca Jipyre cTpaHe, HUje Of] 3Hadaja
Pa3lIMKOBamE KUBOTHHA HA OMACHE U OCTajie (Mamke OMmacHe, 0OMYHE).

3a 1ITETy O KOPHUCHUX KHUBOTHHA OJrOBapa ce€ IO KPUTEPUjyMy CYOjeKTUBHE
OITOBOPHOCTH, a 3a INTETY OJl JyKCY3HHX — MO KPUTEpUjyMy 06jeKTUBHE OAroBOpHOCTH.?S
W3puuunTo je mpomnucaHo Ja HaKHa/ia ITeTe, Y BUly TPOILIKOBA JIeuea MoBpeleHe )KUBOTUE,

HHje AUCIIPOTIOPIMOHAIHA CaMO 3aTo IITO IpeMalyje HbeHy BpeaHocT. %8

3.2.2. IlIBajuapcko mpaBo

3amrTuTa )KMBOTUE-A HA YCTABHOM HUBOY MPOKJIAMOBAHA j€ Y OKBUPY 3ALITHTE YKUBOTHE
cpennne.?® Topen Tora, mBajiapcky Yeras 3a0pamyje 370yIoTpedy TeHeTHIKE TEXHOIOTH]e
m3Mel)y JbyIM M EHXOBE OKOIMHE, T€ NMPOKJIaMyje 3aIITHTy TeHETHYKE pPasHOBPCHOCTH
KMBOTHR-a M OMsbaka. OCTBAPHBAGE OBE 3AINTHTE NOAPA3yMEBAa HYKHO Y3UMAame y 003Hp

JI0CTOjaHCTBA CBUX JKMBUX Ouha, Kao M CUTYpPHOCTH YOBEKa, IPUIIMKOM ypehruBama ynorpede

3awmuhene nocebnum 3axonuma. Oopedbe Koje ce npumersyjy Ha cmeapu npUMeryjy ce Ha Fux, OCUM aKo Huje
opyeauuje RPONUCaHo.

25 Byneru: § 903 BGB.

286 Buneru: § 833 BGB.

287 Bupetu: 88 833 und 834 BGB.

288 Bupetu: § 251 des BGB.

289 Bunetn: Art. 80 der Bundesverfassung der Schweizerischen Eidgenossenschaft, SR 101, vom 18. April 1999
(Stand am 3. Marz 2024). TloxesbeHa je HaUISKHOCT KOH(eIepannje ¥ KaHTOHA Y OBOM JOMEHY, TaKO IITO
KoH(enepalrja 3aKkoHoJaBHO ypelyje npikame 1 9yBarme )KUBOTHbA, EKCTIEPUMEHTE HaJl )KUBOTHIbAMa, YIIOTPeOy
KHUBOTHIHA, YBO3, TPTOBUHY M yOUjaihe )KUBOTUIHA, & KAHTOHU CE CTApajy O MPHUMEHH THX 3aKOHA.
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PENPOLYKTUBHOT M T'€HETHYKOI MaTepHjaja >KMBOTHIbA, OMJbaKa M APYTMX opramsama.>*

YcTaB M3pUUNTO MPOKIIaMYyje T0CTOJaHCTBO )XUBUX Onha, Mehy koje yopaja v )KUBOTHIHE.

3akoH 0 100poouTH xuBOTUHA U3 2005. rognHe MpoKiIaMyje 3aIlITUTY T0CTOjaHCTBA U
106pobuTH cBUX KMuMemaka.’?! Mako 3akoH He OCIOBJbaBa KMBOTHIE Kao cybuha doBeka
HUTHU UX HITUTH Kao MOCEOHY KaTeropHjy y OJHOCY Ha CTBapH, [10jaM JJOCTOjaHCTBA KOjU 3aKOH
neduHume (HaKTUYIKK CTBapa OBY pas3iuKy. Jl0CTOjaHCTBO JKMBOTHIGE j€ HEHA YHYTpPAIlbha
BPETHOCT KOja MOpa OMTH ITOINTOBAHA y OJHOCY IpeMa 10j.2%2 Kako J0cTojaHCTBO Hemajy
Jpyre BPCTE CTBApH, TO Cy Ha OBAj HAYMH KXUBOTHIGE U3/IBOjEHE KA0 KaTeropuja usMely Jbyau
U cTBapu. MelyTuM, YKOIMKO CHCTEMCKH [TOCMaTpaMo 3alliTUTY JOCTOjaHCTBA Y IIBajIIapCKOM
IIPaBHOM CHCTEMY, OCHM JbYACKOT JIOCTOjaHCTBA, YCTaB U3PHUYUTO NPOKIIAMY]je 00CMOjAHCIBO
orcusux douha, a He JTOCTOJaHCTBO KMBOTHIbA. 1O 3HAUM J1a je 3aKOHCKH I10jaM JTOCTOjaHCTBA
KHBOTHIbA YXKH O]l YCTaBHOT TI0jMa, T Jia c€ U OWJbKEe W APYTM OpraHu3MHu Hajaze usMmel)y
JbyId W CTBAapH, y TOINIeAy Kareropusaunuje. V3jenHayaBame NOCTOjaHCTBA JKHUBOTHIA U
OnJpaka 3ampaBo MOJAPHBA HJIEjy JAOCTOjaHCTBA KUBOTUIHA, jep JOK MX Y3AMXKE y MOPAIHOM
CTaTyCy, OBaKaB YCTaBHHU I10jaM JOCTOjaHCTBAa >KUBMX Ouha CBOJM J>KUBOTHEEC HA HHBO
6usbaka.?®® Axo ymopemuMo 1a je TakBO CTame MOCTOojallo U mpe yBolema 0jMa J0CTOjaHCTBA
’KHBOTHbA, Y BUy YCTaBHE MPOKJIaMaIltje J1a Cy CBE )KUBOTHIHE M OMJbKE U )KUBOTHA CPEIMHA
CTBapy y BJIaCTH YOBEKA, TO CE yBOl)eHmhe OBAKBOT 10jMa YNHH OECIIOTPEOHUM.

[TomrroBame mocTojaHCTBA M JOOPOOUTH >KMBOTHE-A HE IMOApPa3yMeBa Ja j€ HHXOBa
ynotpe0a 3a0pameHa, HO Jia j€ MPUITUKOM YIIoTpeOe )KUBOTHH-E YOBEK JTYXKaH Ja y3Me y 003uUp
CBe HEHe MoTpede Ha HajO0obM MOryhum HauMH M Ja OCUrypa HeHY J00pOOUT KOJIMKO
OKOJIHOCTH yToTpebe 103B0sbaBajy.2% denepainu caBeT MOXKe Ja OPAaHUYH MM YaK 3a0paHu
YBO3, TPAH3HUT U M3BO3 KUBOTHIGA, PAJI 3AIITHTH HHXOBE JOOPOOMTH MM OYyBama BPCTA.
WHTepecaHTHA je 3aKOHCKAa HOpMa Jla C€ OBO OIPaHUYCH-E HE OJIHOCH Ha KOIIIEp U XaJiall Meco,
U3 pasnora cHableBama jeBpejcke M MciaMcke momymanuje.’®® OrpaHnmyeme MOmMTOBaHa

JI0CTOJaHCTBA KUBOTHHA — KOJIMKO OKOJTHOCTH J103BOJbABAjy — HarHajIa je Jia 1ojeluHe ayTope

20 Bupetn: Art. 120 der Bundesverfassung der Schweizerischen Eidgenossenschaft.

291 Bupern: Art. 1 und 2 TSchG CHE. O npoumpery 3aKOHCKOT OKBHPA 3allITHTE Ka OECKHUMEmAIIMMa OJTYKY
noHocu dexnepaiHu (caBe3HH) caBeT, Bojehy ce HayYHUM ca3HambHMa O OCETJEUBOCTH OECKUUMEHaKa.

292 Bupern: Art. 3 TSchG CHE, koju caapxu nedunnnujy Joctojanctea (Hem. Wirde) u y He3BaHWYHOM
TIPEBOY IIIACH: JJ0CmOjancmao je YyHympauirea (CyumuncKa) 8pe0HOCH JHCUBOmMuUtbe, Koja ce Mopa nowmosamu
Y 00HOCY BpeMa HCUBOMUTBU.

2% D, Shaw, C. Rodriguez Perez, K. Persson, Slaying the Swiss Unicorn of Animal Dignity, Animals, vol. 14, iss.
3, 2024, Art. 507. Online content: https://doi.org/10.3390/ani14030507 (npucrtym Ha xau 3.2.2023. roauHe).

2% Buperu: Art. 4 TSchG CHE. Ilpema un. 2 HCTOT 3aKOHa, MPOKJIAMOBAaHA 3alITHTA OTPAHHMYEHA j€ MOJHEM
pUMeHe 3aKoHa O 3aITUTH MPUPOJIE U KYATYpHOT Hacyieha, 3akoHa o Tieramy B 3aKoHa 0 00JIECTIMA YKHBOTHbA,
Koju ypehyjy ynorpedy u ycmpheme )KUBOTHIba Y oroBapajyhe cBpxe U U3 OnpaBIaHuX pasjiora.

2% Bupneru: Art. 14 TSchG CHE.
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Ja KPUTHKY]y OBO peliewme. Hanme, mojam J1ocTojaHCTBA JKMBOTHEbA TTOJMOBHO yIyhyje Ha
JOCTOjaHCTBO YOBEKa, KOj€ je amlCOJyTHO IPaBO, a OIET, JIOCTOjaHCTBO JYKUBOTHEA TPIU
OrpaHUYECHa JI0 Tauyke HHXOBE YNOTpeOde y mHTepecy 4oBeka. OBakaB pejaTHBaH I0jaM
JI0CTOjaHCTBA KMBOTUIHA UX HE LITUTH U JONPUHOCH HHXOBO] HHCTPYMEHTaIM3a1uju. 2%

3noynorpeba >KMBOTHEbA TOBJIAYM KPUBUYHOINPABHY OATOBOPHOCT Y BHUJAY Ka3HE
3aTBOpa WM HoBYaHe Ka3He.?®” HamesKHOCT 3a KpUBHYHO TOR-EHbe IIPHIIaa KanTonuMa. CTora
je Llupux ycTaHOBMO KaHLIENAPH]y a/JBOKaTa 3a >KUBOTUIHE, KOJH Cy CE€ CTapajld O 3allTHTH
IbUXOBOT JIOCTOjaHCTBA M JOOPOOMTH Mpeln KPUBHYHUM CYJOBHMA, IITO IPEICTAaBIbA
jenuHCTBeHY mpakcy y cery. Kanuenapuja je mocrojana ox 2007. no 2010. roaune, xaaa je
yraiieHa u3MeHama 3aKOHa 0 KPUBHYHOM IMOCTYIKY. Mcre rogune Ha pedepeHaymy, ocranu
KaHTOHH Cy C€ HM3jaCHWIM J1a HE JKeJe¢ yCTAaHOBJbABAIE OBE IMOCEOHE KaHIENapHje, Te je
HA/IJISKHOCT 32 KPUBUYHO TOWCHHE je Y pyKaMa jaBHHUX TYXKHUJIAIa.

VYpenba o moOpOOHMTH >KUBOTHEA MPOIHUCYje TpaBUiIa CTapama O KHUBOTHE-AMA
HAMCHCHUX Pa3IMUUTHM CBpXaMa: 3a JAPYIITBO, TPAHCIOPT, MPOU3BOY, EKCIIEPUMEHTE U
apyro. OCHOBHHU TPUHIIMIT 3aIITHTE jeCTe 3aXTEB J]a C€ KUBOTUIAMa HE CTBapa HEMOTpeOHa
6ox u marma. [Iponucano je na ce HE MOTY JAp)KaTH HAa HAaYMH KOJU OMETa FUXOBE TEJIECHE
dynxuuje.?®® OBo je MpeBeHTHBHHU IPOMHC, KOjH OIIPTaBa 06aBe3e BIACHUKA PajH CIPEYaBara
OKpYTHOCTH peMa KyhHHUM JbyOMMIIMMa U YONIIITEHO NpeMa )KUBOTHIbaMa.

On u3mena u3 2003. ronune, ['pahaHCcKM 3aKOHUK W3PUYHMTO MPOIHUCY]E /1a )KUBOTHHE
HUCY CTBapH, aJid Jia C€ Ha HUX MPUMEHY]Y oApende Koje Bake 3a CTBApU Kaja MOCEOHUM
onpenbamMa WITOroi HHje Apyraunje perynucano.’®® Ha mpumep, moceGHMM MpaBHiIMMA

ypeheHo je muTame packuja CyBJIacHUYKE 3ajeHUIle Kaja je MpeiMeT CYCBOjuHe KyhHu

2% D, Shaw, C. Rodriguez Perez, K. Persson, op. Cit. Ayropu ykasyjy Ja yCTaBHYM NPUHIIUII JI0CTOjaHCTBA KUBUX
Ouha, KOju ITUTH XUBOTHIE O] yHOTpeOe HBUXOBUX OpraHa 3apal Jjedema 4doBeka (wi. 120 VYcrasa), y
3aKOHOJABCTBY j€ CBEJIEH Ha JIOCTOjaHCTBO KUBOTHHHA KOj€ 3aXTeBa ,,XyMaHU HauWH yOWjama KUBOTHA 3apajl
HCXpaHEe YOBEKa.

297 Buperu: Art. 26 TSchG CHE.

2% Buperu: Art. 71-73 des Tierschutzverordnung (TSchV). TTpumepa paau, ypeada nponucyje aa kyhHu
JbyOUMITM MOpajy J1a UMajy IpOCTOpa Ja MPAaBUIIHO jely, JIeKe, YPUHUPA]y U BpIIe HYXIy U J1a UX HUINTA He
crpeuaa Jia OBe CTBAapH paJie Ha MpupoiaH HauuH. [lope Tora, BIACHHUII MOPajy [1a MX XpPaHe U 4yBajy Ha HAYUH
KOjH je y CKIIaAy ca BUXOBOM (DM3HMOJIOTHjOM M MOHAIIAKkeM (Tako BIACHHK Tpeda CBOT Iica Ja IIeTa WK Ja Ta
ITyCTH JIa TPYH, KaKo OU ce mcy 00e30euiio JOBOJPHO aKTUBHOCTH). HaBeieHa mpaBHa mpaBmiia ycMepeHa ¢y, y
IIPBOM eIy, Ha 3alITHTY JOOPOOUTH KUBOTHEHA, aJT HCTOBPEMEHO 00e30el)yjy nHTepece lUXOBUX BIIACHUKA U
JIPYIITBA Y [EJIHUHH.

2% Buneru: Art. 641a des Schweizerisches Zivilgesetzbuch (y namem texcry, ZGB), SR 210, vom 10. Dezember
1907 (Stand am 1. Januar 2025), koju y HE3BaHMYHOM NPEBOAY riack: 1. JKusomure nucy cmeapu (npeomemu).
2. Kaoa nucy nponucane nocebne 00pedbe 3a dicusomuive, Ha 1lUx ce npumeryjy oopedbe Koje pe2yiuuty cmeapu.
H3mene cy ycBojene 2002. ronune, a ctynuie ¢y Ha cHary 2003. rogune. Tpeba nakJbHBO TOCMATpaTH U TIIE CY
HaBeJeHe ofipe0e CUCTeMAaTH30BaHe Y 3aKOHHUKY: Y YETBPTOM JIeJly, KOju HocH Ha3uB CtBapHa mpasa. To 3Hauu
Jla cy JKUBOTHIHE M3IBOjEHE Kao MoceOHa KaTeropuja objexarta rmpaBa CBOjHHE, T€ HAaKO HUCY CTBapH, TOJICKY
ypehemy HaMemeHoM cTBapuMa (Kaja HEeLITO JAPYro HUje MOCeOHO IPOIMCAHO).
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JbyOMMaAIl: )KMBOTHIba he OMTH Tpeaara JIMIy Koje mMma 00Jbe YCIIOBE Jia Ce CTapa O HEHO]
106po6utr.*®® OBo mpaBuIO He BakKH 3a KUBOTHHE KOjeé C& KOPHCTE Y MPOM3BOIHE HIIH
KoMeprujaiHe cBpxe. Takole, mponucaHo je Aa 3aBelTamke YUYUEEHO y KOPUCT KHUBOTHUELE
Ba)XM Kao JIEraT KOjH TEPeTH HACIEJHUKE Jla Ce CTapajy O Oj y CKIaay ca HEHHM
norpebama.’®! 3apemTame Huje HMIITaBO, HO HACTYNA 3aKOHCKA KOHBEP3Hja HAMEPaBaHOT
MOJI0kAaja YKMBOTHEGE KA0 HACIIEIHUKA Y JIOMYIITEHH IOJI0XkKa] KOPUCHHKA JIerara.

[Tocebunm m3menama 3akoHWKa o oOmurammjama u3 2003. roguHe, mpomucaHa je
MoryhHOCT na ce mTeTa Ha KyhHOM JhyOMMILYy TpolewkYyje nmpema a(eKIMoHO] BPEIHOCTH.
Takohe, TpoIIKOBM YyBama WM JIeUeHa KYNHHOT JbyOMMIIa MOTY OMTH TPU3HATH Y U3HOCY
BeheM o1 Berose BpeIHOCTH, aKko cyd Halje /1a je To onpasaano.2’? OBy H3y3elM Baxe Camo 3a
KyhHe JpyOWMIIC, UMME Cy OHH, QI HE M CBE OCTAaJIC JKUBOTHEC O 4YHjOj c€ J0OpoOuTH
IIB3jIIApCKO IIpaBa cTapa, y JOMEHY OAIITETHOT MpaBa Pa3IMKOBAHU O]l OCTAIUX CTBAPH.

Kana je peu o ONrOBOPHOCTH 3a IITETY KOjy JKUBOTHUEE YYHMHE JIPYrOME, HUXOB
Jp Kalial] oJroBapa, OCUM YKOJIUKO HE JOKaXE Jia je Y OpXKamkby W HaA30py MPYKHUO AYKHY
MaKEbY, OTHOCHO J1a O IITeTa HacTala M PU OPKJBUBOM JIpKamby U Haa30py. OnroBopHoCT
je cy0jexktrBHa. [[prkaiail iMa mpaBo perpeca YKOJIHMKO je )KUBOTHba Orlia n3a3BaHa Off CTpaHe

tpeher nuia uwu tyhe xuBotume. 30

3.2.3. Ayctpujcko mpaBo

3akoH 0 n10o0pobuTn )uBoTHHa U3 2004. roauHe NpoKiIamyje 3alUTHTY XKUBOTA U
N00pOoOUTH >KMBOTHHA, Kao MOCEOHY OJIrOBOPHOCT 4YOBeKa mpemMa cybouhuma (HeMm.
Mitgeschopf).* 3amTurHe HOpME ce 0HOCE Ha CBE BPCTE KUBOTHE>A, OCUM Kaja Cy 110jeIuHe
M3PUYMTO YCMEPEHE Ka 3allITUTH KHIMEHhaKa U MeKyIara. 3Ha4ajHu orpanndasajyhu dhaxktop
TIpEMEHE 3aK0Ha jecTe o0macT J0Ba i pubOIoBa, Ha Koje ce 3aKkoH He ongHocH. %

3aKkoH 3a6paH>yje HAaHOIICHC HEOIIPAaBAaHOT 0o0J1a ¥ aTHke XKHUBOTUHH, HOBpehI/IBaH:e )51

u3Jarame eKCTpeMHOM cTpecy. OlieHy 0 HeONpaBIaHOCTH TIOHOCH Cy. MelyyTum, ocedHo cy

300 Byetn: Art. 651a ZGB.

301 Byetn: Art. 482 ZGB.

302 Bupmern: Art. 42 und 43 des Bundesgesetz betreffend die Erganzung des Schweizerischen Zivilgesetzbuches
(Funfter Teil: Obligationenrecht, OR), SR 220, vom 30. Mé&rz 1911 (Stand am 1. Januar 2025). ¥ nasbem TekcTy,
OR.

308 Buperu: Art. 56 OR.

304 Bugern: § 1 TSchG AUT.

305 Bugern: § 3 TSchG AUT. He cmatpa ce nga cy cienehe akTHBHOCTH €0 JIOBa M PUOOJIOBA: UyBame U
TpEeHUPakE )KUBOTHILA PAIH JIOBA U pUOOJIOBA, UyBamkE )KUBOTHIHA Y 3aTBOPEHOM MIPOCTOPY 32 APYTe CBPXE OCUM
JIOBAa, OAHOCHO YYyBambe pn6a Yy Apyre CBpxe OCUM pn6on0Ba.
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UCTaKHyTe ofipel)eHe aKTUBHOCTH KOje Cy IO CJIOBY 3aKOHA HEOIpaB/IaHe U CTOTa 3a0pameHe.
Taxo, 3a0pameHO je, u3Mehy ocTalior, OpraHu30Bame OOPOH KUBOTHA, OPTAHU30BALE TPKA
naca Ha ac(hanTy WM IpyroM TBPAOM TE€PEHY, M HalylITame JoMahe )KUBOTUE WK KyhHOT
myoumia. % 3akon 3a6pamyje 1 yoHjame KUBOTHA 63 ONPABIAHOT PA3JIOra, KOjy UHHEHHITY
takohe meHu cyn. [ToHOBO, 3aKOHOM je OCeOHO MCTaKHYTO IITa Ce cMarpa 3a0pameHuM —
ybujame maca 1 Madaka pajy IPOU3BOIE-E XpaHe MK APYrux mpou3soaa.>’’ Y oBoj 3aKoHCKO]
HOPMH MOKEMO carjeiaTi npeiaMame Kyntypa EBporne u Asuje, Kao U OArOBOpP ayCTPH]jCKOT
ApylITBa Ha HWMHrpanuoHe mnpormece. Iloctymame NpOTHBHO OBUM 3abpaHaMa BOAM
MPEKPIIIajHONPABHO] OATOBOPHOCTH. 3a KpIICHE OAPEN0M 3aKOHA IMPOIUCAHE CYy HOBYAHE
ka3ne.>%® Panuje KaXmaBaHOM JIMILY 33 OBE BPCTE MPEKPIIaja MOXKeE OUTH 3a0PambeHO APIKAme
KHBOTHH-A, CBUX MM ofpelennx Bpcra, Ha onpeheno nmm Heoapeheno Bpeme. >

3aHUMJIBPMBOCT ayCTPH]CKOT 3aKOHA O JOOPOOWTH JKMBOTHIA JECTE YCTAHOBJHABAIHE
3amTUTHHKA KUBOTUIA (HeM. Tierschutzombudsperson), Komrucuje 3a 3amrurty »XHUBOTHEbA
(aem. Tierschutzkommission) n CaBera 3a 3amTuTy XnBoTHBa (HeM. Tierschutzrat).®° Takso
YCTPOjCTBO JIp’KaBHE YIIPaBe CBEAOYM O CTENEeHY NMOCBENEHOCTH NPHUMEHH OBOT 3aKOHA.
HNonarno, u3menama Ycrasa u3 2013. roguHe 3amTuTa 10OpOOUTH >KMBOTHIbA MOCTANIA j€
HaJIJIEXKHOCT caBe3He apkape. !

3alITUTHUK XKUBOTHI-A j€ APXKABHU OpraH 4Mja HaAJUIeKHOCT O0yXBaTa H3[aBambE
ofo0pema 3a JApXKambe U ynorpedy KUBOTHHA PA3IMYUTUM HHCTUTYyLHMjama (300 BpPTOBH,
[UPKYCH U CKJIOHMIIITA 33 )KUBOTHIHE) U OpraHu3aiijama (3a pa3IndauTe CIIOPTCKE U KYJITYpHE
MaHHpecTayje). 3alTUTHUK KUBOTHEbA UMa locus standi 'y CBUM YIIPaBHUM, NIPEKPILIAJHUM U

KpUBUYHHUM NOCTyIIIHUMaA KOjI/I CC TUYY OCTBapHBamka U 3allITUTC I[O6pO6I/ITI/I )KI/IBOTI/IHJB..S:I'2

308 Buneru: § 5 TSchG AUT.

307 Bunetu: § 6 TSchG AUT.

308 Buneru: § 38 TSchG AUT.

309 Buneru: § 39 TSchG AUT.

310 Bunern: §§ 41a und 42 TSchG AUT. Csa Tpu apskaBHA OpraHa ocHOBaHa cy rpy CaBe3HOM MHHHCTAPCTBY 3a
3aITHTY 37paBjba M JkeHa. Kommcuja 3a 3amrTuTy kuBoTHEKA M CaBeT 3a 3aIUTHUTY JKUBOTHEA OKYIUBAjy
NpEICTaBHUKE CBUX HUBOA BIIACTH Y 00JIACTH 3aIlITHTE 3/[PABJba M )KUBOTHE CPEIIMHE, C THM Jia ¢y wianosu CaseTa
Y TIPEICTABHUIM MHCTUTYIMja K OpraHu3alifja Koje ce 0aBe JKUBOTHIaMa (l-UXOBOM YIIOTPEOOM HIIH 3aIITHTOM).
Hannesxxaoct CaBeTa 00yxBara IpHIPEMY MUIIUBEA Ha HAIPTE OJIYKa KOjU CE OJHOCE Ha IPUMEHY 3aKOHa O
J0OPOOHTH KHBOTHEbA M 3aKOHA O TPAHCIIOPTY JKUBOTHEA, Ko M JaBame caBeta CaBe3HOM MUHHCTPY 3a 3aIITHTY
3apaBiba ¥ skeHa 1 Komucuju. Hamresxnocr Komuchje je naBame caBera u npernopyka CaBe3sHOM MHHHUCTPY 3a
3AIITHTY 31paBJba U KeHa.

811 Bupern: Art. 11 des Bundes-Verfassungsgesetz (B-VG) von 2. Januar 1930, BGBI. No. 1/1930, Letzte
Anderungen BGBI. | Nr. 89/2024. Cae3Ha npkaBa je HaJIe)KHa 32 3aIITHTY JOOPOOHTH KHBOTHE:A Y MEPH Koja
HE yrpokaBama HEeHY HAUICKHOCT Ha OCHOBY IPYTHX TPOIIHCA, Ca H3y3€TKOM JI0BA M pHOOJIOBA.

312 TIpumepa pamu, Tokom 2021. u 2022. rogune 3aIUTHUTHUK KMBOTHE-A ApikaBe THPON y4ecTBOBAO je Kao
CTpaHKa y YKYITHO 746 mpeKpIiajHuX U KpUBUYHHUX ITOCTYIIaKa, O KOjHX ce HajBehu Opoj THITA0 HeperucTparuje
raca M HEIoIITaBama 3aKOHCKOT ypeherma jaBHe nmpojiaje x)kuBoTha. HaBeneno npema, Tierschutzombudsperson
von Tirol, Tatigkeitsbericht fur die Jahre 2021 und 2022 an die Tiroler Landesregierung, p. 8. JoctynHo Ha:
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I'pahanckn 3aKOHMK peryiMile Aa >KUBOTHEEC HHCY CTBApH M Jla YXKHBAjy 3alITUTY
OCEOHNM 3aKOHUMA, K20 M y OCTAJIMM ITOCMAaTPaHUM €BPOIICKUM IIPaBUMa FeépMaHCKe ITPaBHE
nopoautie. Ilponucu koju ce mpuMemYyjy Ha CTBapH OJHOCE CE Ha KUBOTHUIE CaMO OHJIAa Kaja
Hyje Apyraduje nponucano.>’ 3a mrery Kojy ApyromMe HPUYMHM KUBOTHE-A OAIOBapa HeH
BIIACHMK, OHOCHO JpXKajiall, OCUM YKOJIMKO JIOKaXe Ja je y IpXKamy U Haa30py KUBOTHHHE
TIOCBETHO HEONXOnHy Taxmy.>l* IToBpema KuMBOTHE€ CTBapa 00aBe3y HAKHAje INTETE Y
BHUCUHH TPOLIKOBA HEHOT JIEUCHa WM MOKYINaja JIEUeHha, YaK U aKO0 OHU MpeMallyjy HbeHy
BPEIHOCT, YKOJIMKO OU T€ TPOIIKOBE CHOCHO DPa3yMaH BJIACHUK JXHBOTUEE Y IIOJIOXKAjy
omTehenor.’!® INoTome npasuno mpeacrasiba pesyntar usmena ABGB kojuma ce Hactojana
OCTBAapHTH J1e00jeKTU(HKAI]a )KUBOTHIbA. [lpyra 3MeHa 3aKOHHKa OIIe/iana ce Y IOMEHYTO]
MpOKJIaMaliji J1a >KUBOTHILE HHCY CTBapu. Bajba NMPUMETUTH [a, MAaKO HUCY CTBapH,

KUBOTUHE U JIaJbe OCTAjy TPETUPaHE Kao 00jeKTH MpaBa, He Kao Cy0jeKTH IpaBa.

3.2.4. ®panirycko npaBo

3a pa3auKy oj] OCTaJIUuX MOCMAaTPaHUX MpaBa, y GpaHIlyCKOM MpaBy HE TOCTOjU ToceOaH
3aKOH Koju je mocBeheH 3amTutu 100poouTn xuBoTuma. [lpaBHe HoOpMe Koje cy nmocBeheHe
3alITUTH KUBOTHHA CaJp)KaHEe Cy y Pa3IUUYUTUM 3aKOHHMMA: 3aKOH O 3alUTHUTH NPHUPOIE,
3aKOHHMK O CeTy ¥ IOMOPCKOM puboioBy, ['palyancku 3akonnk u Kaznenu 3akonuk. Mictopujcku
[IOCMAarpaHo, 3a4eTaK 3alITUTE 100pOOUTH KUBOTHH-A IIPETIO3Haje ce Y | paMOHTOBOM 3aKOHY
(ppanu. la loi Grammont) u3 1850. roaumne, koju je 3a0pamHBa0 jaBHO 3JI0CTABIbAE
KHUBOTHH>A.3'® VCII0B jaBHOCTH OTKpHMBAO je APYrauMju 3alITUTHH 00jeKaT OBOT 3aKOHCKOT
npaBujia — 3a0pambUBAIO CE jaHO 3JI0CTAaBJbAIE KUBOTHHA, KOj€ OM MOIJIO Jla y3HEMUPH
rpal)aHCTBO | J]a TOBPEAH HUXOBY OCETIHHBOCT.

IIpema 3akOHMKY O cely U IMOMOPCKOM PHOOJIOBY, CBAKOj KMBOTHEM KOja MMa 4yla

(OCCTJ'LI/IBOCT) BJIACHUK MOpa Ia 066366111/1 YCJIOBC y CKiIaly Ca OMOJIOLIKUM HOTpCGaMa BCHE

https://www.tirol.gv.at/gesundheit-vorsorge/veterinaer/tierschutz/tierschutzombudsperson/ (mpucryn Ha aau
20.2.2023. roause).

313 Bugetu: Art. 285a des Allgemeines birgerliches Gesetzbuch (y namem texcty, ABGB) von 1811, JGS Nr.
946/1811, Letzte Anderungen BGBI. | Nr. 33/2024, xoju y He3BaHMYHOM HpeBoy riacu: JKueomure Hucy
cmeapu, oHe cy 3awmuhene noceonum zaxonuma. Oopedbe Koje ce npumersyjy na cmeapu npumersugahe ce u Ha
JACUBOMUTbE, AKO HE NOCMOje NPONUCU KOJUMA ce 00Cmyna 00 makeoz npagud.

314 Buperu: Art. 1320 ABGB.

315 Bupetn: Art. 1332a ABGB.

316 E. Rude-Antoine, op. cit., pp. 438, 439. V3smenama u3 1959. rogune, y mpaBHOj aTMOc(epH yBakaBarba
HHTEpeca T0OPOOUTH KUBOTHHA, 3a0pabEHO j€ 3JI0CTaBJbakhe KUBOTHHA, 0€3 003Mpa Ha TO J1a I Ce OJIUTPajIo
Ha jaBHOM MECTY HJIU HE.

84



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

spcre.3t Uery onmpenby campsxm u 3akoH o 3amtutu npupose.’® CBojcTBo oceTsbHBOCTH
3aKOHHU TIPU3HAJy CaMO BJIACHUYKHM XHBOTHEAMA, T€ JIUBJbE )KUBOTHILE HE Y)KUBAJY 3aIITUTY
y oBoM cmucity. ['pahancku 3akonuk g0 2015. ronuHe jacHO je KaTeropru30Bao KUBOTUHE Kao
nokperHa no6pa mo mpupomu (dpamm. les biens meubles). Ox msmena 2015. romune,®
I'pahaHcku 3akOHWK yBa)kaBa OCETJPUBOCT JXKHBOTHHbA, aJM HarialiaBa Ja OHE TOJJICKY
pexumy nob6apa (creapn).>? TTocroje pasnmke u3Meljy IpaBHOT peXXnMa MO KOjH MOTIIAA]y
XKHUBOTHIGEC C 003MPOM Ha HHMXOBY HaMEHY MJIM CBPXY. Tako, BIACHHUYKE XKHBOTHHE KOjE CE
npenajy MOoJbOIPUBPEIHUIIMMA, HA OCHOBY YroBOpa 3a YHoTpeOy 3eMIBHUINTA, MPUTIAAajy
PEKUMY HENOKPETHOCTH, JIOK C€ BIIACHUYKE JKMBOTHHGE KOj€ C€ IMpenajy ApyruM JIMIuMa

321

CManajy IIOKPCTHUM ,Z[O6pI/IMa. [[OI[&THO, YKOJIMKO BJIACHUK CBOjC JKHUBOTHILEC ITOCBCTU

yrnoTpebu win uckopumthaBamy 3€MJBHINTA, OHE CE CMATpajy HETIOKPETHOCTHMA 110 HAMEHHU
(bparu. immeubles par destination).3?2

3abpameHo je Manrpetupard jomahe JKUBOTHESE, KaO0 W JUBJBE JKUBOTHEGE
IIPUIIUTOMIbEHE WM Y 3aTOYEHMINTBY.Z 3710CTaBI/bambe KUBOTHUIA O CTPaHE YOBEKa je
WHKPUMUHAIA30BAaHO, YUME j€ TOA MPETHOM KPUBHUYHOIPABHE OJTOBOPHOCTH YKHHYTO
CBOJUHCKO OBJamhemne 1a BIACHUK CBOjY KUBOTHIbY, cxBaheHy Kao cTBap, MOXKe H J]a YHUIITH
(abusus).3** Ca npyre ctpane, o BeaoM GpaHiycke KynType obyxpaheHe cy MaHu(ecTanHja
O6opOe meTnoBa M KYIMHApPCKH CIELUUjaAIUTeT TYyLIYWje UUTepHle, 3a 4YHujy IMpUIIpeMy je

KapaKTEepUCTUYHO HACWJIHO Xpameme TIycaka paau HENpUpOAHOT yBehawa HHUXOBUX

YHYTpaIsb1X oprana.?> OBe akTHBHOCTH y APYTUM MOCMAaTPAaHUM MpaBUMa Ouie 61 KaKibUBe

817 Bunern: Art. L214-1 du Code rural et de la péche maritime.

318 Bunern: Art. 9 du Loi n° 76-629 du 10 juillet 1976 relative a la protection de la nature.

319 oi n° 2015-177 du 16 février 2015 relative a la modernisation et a la simplification du droit et des procédures
dans les domaines de la justice et des affaires intérieures.

320 Buneru: Art. 515-14 du Code civil (y nammem Texcry, CC) de 1804, derniére mise du 14 septembre 2024, xoju
Yy HE3BaHMYHOM IpeBONy riacu: JKusomure cy gicusa dufia xoja umajy uyyna ocemmugocmu. Y cknady ca
3AKOHUMA KOJU UX Wmume, HCUBOMUIbE NOOLEINHCY percumy cmaapu (dobapa).

321 Buneru: Art. 522 CC.

322 Buneru: Art. 524 CC.

323 Bugnern: Art. L214 du Code rural et de la péche maritime. Ynorpe6a x&uBoTHmba y TAKMHYEHMMA UM KO
Harpajga JOIYIITEHa je caMO MO 0J00pemy HAUIC)KHOT MHHHCTAPCTBA 33 OJp)KaBambe TaKBe MaHU(ecTalmje.
Hobujame on00pema HaJUIEKHOT MHHHCTApCTBA IOBE3aHO je€ ca KyITypHMM WM (DOJKIOPHMM 3HaudajeM
MaHugecranyje. [TocebHo cy u3nBojeHe Tpke ronyda, 3a Koje CBH YUSCHUIM TaKMHUEHa MOPajy OMTH YJIaHOBH
yapyxemwa ronyba tpkada (¢panu. les associations colombophilie). Cpaka npoaaja wan mokiaoH nomahux
KHMBOTHIHA, @ HAPOUUTO I1aca MU Madaka, Mopa Outu nponpahena oarosapajyhom moxkymeHTanujoM, yKibydyjyhn
1 BETEPUHAPCKY MOTBPY O 3/[paBCTBEHOM CTamby XHBOTHHHE

324 E. Rude-Antoine, op. cit., p. 439.

325 Animal Protection Index 2020, Republic of France. Opranmsamuja CBeTcka 3aIUTHTa KHBOTHHA (KOja je
YCBOjiIa YHUBEP3AJIHY JAEKIapalujy o JoOpOOHTH XKHBOTHELA), Pa3BUIIA j€ HHIEKC 3aIITHTE XUBOTHERE (Animal
Protection Index, APl), Ha OCHOBY aHallM3€ CTarba y MPaBy U jaBHUM ITOJIMTHKaMa n3adpanux 50 apkaBama cBeTa
npema 10 mocTaBJbeHA MapaMeTpa 3alITUTe JOOPOOUTH, KOju 00yXBaTajy pa3InINTe KaTeTOpHje )KUBOTHHA (HA
NOJBONIPUBPEHUM  Ta3JUHCTBUMA, y  3aTO4eHHMIUTBY, KyhHm JpyOmmmom, wurn). J[octymHo — Ha:
https://api.worldanimalprotection.org/ (mpuctyn nHa aan 20.11.2023. roause).
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300r moBpene M00poOWTH >KMBOTHMbA. [lapanmenHo ca NIpoLecoM 3allTUTE JT0O0pPOOUTH
KUBOTHIbA OJIBUja ce€ Tpolec ypehuBama u orpaHuuaBarma JIpiKamka OIMaCHUX JKUBOTHHHA, a
HApOUMTO ONacHUX BpcTa maca.>?® Pangu obesbehupama u 3amTuTe 10OPOOMTH HAIMYIITEHHX
KUBOTHIbA, HAIUIC)KHNA OpPraH yrpaBe MOXE M3/1aTH HaJore 3a MOCTYName BeTepUHapuMa. 3a
IITETY KOjy OHH IPOY3POKYjy OIroBapa Jp)kaBa, OCUM YKOJHKO CE IITeTa MOXE MPHITACATH
KPHMBHIIY BeTepUHApa (IM4HA rpemka, ¢ppani. une faute personnelle).®?’

Ka3Henu 3akoHMK NOpONHCyje KpUBUYHA Jefla Kojuma ce moBpelyjy >KuBoTHIbE,
m31BojeHo ox omrehema Tyhe umosune.*?® Tume ce, mocpeaHo, ykasyje 1a ce )KHUBOTHIE HE
u3je[Ha4YaBajy ca JIpyruM cTBapuMa. 3akoHUK ypelyje u ynorpedy >KMBOTUIY paau youjama
WM TIOBpe/e APYTHX, y KOjuM ClydajeBHMa ce JKMBOTHE-a cMarpa opyxkjem.>?® M Kasnenu
3aKOHMK M 3aKOH O 3aITHUTH TPUPOJE 3a0pamyjy, MOA MPETHOM KPHUBHYHE OJTOBOPHOCTH,
Hammymrame gomMahe )KUBOTHIbE, OMHOCHO NMPHUITUTOMIBEHE JKUBOTHUELE HITH KUBOTHIGE KOja Ce
JIPKU Y 3aTOYEHHIITBY. >

Kana je peu o mreTu Kojy *KHBOTHEA MPOY3POKYje, OATOBOPHOCT TEPETH HHEHOT
BJIACHHKA, OTHOCHO Jp>kaora. Huje o 3Hadaja ja v je BIIACHUK UMao HEIOCPEIHY KOHTPOITY
HaJl )KUBOTHE-OM, MM je OHa OmIa n3ryosseHa nmm moberna. 33! Kaxo ce xuBotnme cMarpajy
CTBapuMa y BIACHUINTBY YOBeKa, Oe3 003Mpa /1a 1 Kao MOKPETHE WM HEMOKPETHE, HhHXOBa
noBpe/a uim ycMpheme cTBapa MaTepHjaiHy MTETy KOjy TPIH BIaCHHK.

CreunduryaH Monoxaj AUBBUX XUBOTHHA YTULAH j€ KYITYPHUM M HCTOPHUJCKUM
pasznosuma. [Ipe dpaniycke peBoyiuje, MpaBo JoBa MPHUIIAIATI0 j€ caMO apUCTOKPATUjH, T
Cy Ce JMBJbE KUBOTHIGE CMarpalie MMOBHHOM (PaHIyCKOT Kpajba M ITUIEMHNKUX TOPOIHIIA.
[Tocne ¢ppaHIycKe peBOIyIHje, TPABO JOBA MMPU3HATO j€ CBAKOM BIACHUKY HEMTOKPETHOCTH Ha

KO0JjOJ C€ JUBJbE KUBOTHUIHE HaJla3€. YKOJIMKO j€ HETOKPETHOCT YKJbYU€Ha y MOApPYYje JIOBUILTA,

326 Bupmern: Art. L211-11, -13, -14 du Code rural et de la péche maritime. OnacHa uBOTUEA je OHA 33 KOjy j€
BEpPOBATHO, y3uMajyhu motpebe HEHOr uyBamba, [a IMPEACTaB/ba OIACHOCT 3a YOBEKAa WM Apyre jomahe
KUBOTHIE. Pa3nmkyjy ce aBe kaTeropuje omacHHX maca. [IpBy Kareropwjy 4mHe IICH HamaAadu, a IPYyTy
KaTeropujy 4YMHe MCH YyBapH B o10pambOenu rcu. J{a 6u iuie 6o BIacHUK OTACHUX I1aca, MOpa OUTH cTapuje
0]l 0caMHaecT roauHa. I10CTaB/bEHO je HEKOJUMKO HEraTHMBHUX YCJIOBA: BJIACHMK OINACHHMX I1aca HE MOe OUTH
IYHOJIETHO JIMIIE MOl CTAPATE/LCTBOM, OCHM aKO X Ha TO HE OBJIACTH CYHja KOjH j€ JOHEO OMIYKY O CTaBJbakby
OJ1 CTAPATEILCTBO; JIULE 0CyheHo 300r KPMBMYHOT JIENla HAa Ka3Hy 3aTBOPA; JMIIE KOME j€ 0y3€TO BJIACHHUIITBO
WK TIPaBO CTapama O ICy KOjH je IPEeICcTaBibao HAPOUUTY OIACHOCT IO JPYyra JIHIa WiIK JoMahe sKHBOTHIbE. 328
Jla Gu aprxajio HeKy BPCTY ONACHUX I1aca, JMIE MOpPa [a MMa OCUTypPam-e OJ1 INTETE KOjy OU APyruMa oIacaH Iac
MOTa0 MPOY3POKOBATH.

327 Bunetu: Art. L203-11 du Code rural et de la péche maritime.

328 Bunern: Art. 521 du Code penal de 1990, derniére mise du 1 janvier 2025.

329 Bunern: Art. 132-75 du Code penal. JonaTHo, yroTpe6a ONacHUX KMBOTHIbA 33 M3HYLY HA jABHOM MECTY
NpeCTaB/ba NOCeOHO KPUBUYHO JENIO.

330 Bupmern: Art. 453 du Code penal; Art. 13 du Loi n° 76-629 du 10 juillet 1976 relative a la protection de la
nature.

331 Bumeru: Art. 1243 CC.

86



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

IPaBO JIOBA HA TOj HEMOKPETHOCTH MMajy CBH WIAHOBH JIOBHOT YIApPYXKEHa, a NPHUBATHE
HETIOKPETHOCTH Marbe TOBpIIMHE TI0 3aKOHY Cy OWje [e0 JIOBaukux yapykema.33? Jauame
MOKpeTa 3a 3aIITUTY KUBOTHIHA JJOBEJA j€é OBAKBO 3aKOHCKO ypeheme y nmurame. Bnacaunm
MambHUX HEMOKPETHOCTH TPAXWIM Cy Aa He Oyly WIAHOBM JIOBAYKHX YIAPYXKema M Ja Ha
bMXOBUM HEMOKPETHOCTHMA APYra JIMIa He BpIIE MPaBo JIOBA jep HU OHH, KaO BIACHUIIH, TO
HE YMHE U IPOTHBE ce JIOBY. [IpaBHU CLIOPOBM KOjH Cy HACTAJIM IOBOJIOM OBUX 3aXT€Ba Ha KPajy
cy Omn penMeT pa3marpama EBporckor cyia 3a jpyiacka npasa. EBporicku cyn je yTBpauo aa
j€ TakBO 3aKOHCKO ypeheme cynpoTHo wi. 9, 11 u un. 1 [Iporokona 1 y Be3u ca un. 14 EBporicke
KOHBEHIIHje O JbYICKHM IIpaBUMa M OCHOBHHM cioGomama.>®® Pesymrar TakBor cyackor
pa3Marpama Omie Cy H3MEHE 3aKOHAa W YCTaHOBJbaBamkeé MOTYNHOCTH 1a BIIACHUIH
HETMIOKPETHOCTH 0J0Ujy Aa Oymy 1o JIOBauKuX yapyxkema. HaBeneHu mpumep mokasyje Kako
0op0a 3a 3aIITUTY KUBOTHIHA YTHUE Ha CBE acTleKTe MPaBHOT ypehuBama, yKJbydyjyhu u mpaBo

JJOBA JMBJbUX XHMBOTHHA.

3.2.5. Enrnecko npaBo

Kopnyc 3akoHa mocBeheHux n00poOMTH >KHBOTHE-A HAa TEPUTOPUJU YjeAUHEHOT
KpasseBcTBa unne: 3akoH 0 100poOuTH kuBoTUA U3 2006. rognHe (Koju ce MpuUMemyje Ha
teputopuju Enrecke u Benca),*** 3akon o 3mpasiy u 106poduty sxuBotHma n3 2006. rogune
(xoju ce mpuMemyje Ha Teputopuju IlIkorcke)®*® u 3akoH o 706pO6HTH KUBOTHESA u3 2011,
ronuHe (Koju ce mpuMemyje Ha Teputopuju Ceepre Mpcke).3*® Cpa tpu 3akona ommoce ce
HCKJbYYMBO Ha KNUMEHAKe, IPU YeMY HA/IJIC)KHU OPraHd MOTY MPOLIMPUTH MPUMEHY 3aKOHA
Ka OecKHUMemalliMa 3a Koje MOCToje HaydHH JOoKa3u Ja Mory oceharu 601 u natwy. TakBuM
peremeM, Ka0 W YTBphHEHHM TpeKpIIajuMa 3a HaHOIICHkE 0o0jla W TaTHhH KUBOTHHHAMA,
MIOCPETHUM ITyTeM IPHU3HATA j€ CIIOCOOHOCT KHUBOTHHbA J1a 0ceTe (PU3NYKU U MCUXUYKU OOI.

HI/IjCIlaH Ol 3aKOHAa MH3PpUYHUTO HC an3Haje KHn4dMCHlhaluMa CBOjCTBO OCCTJBUBOCTH, a

332 360r neceTkoBama GPOjHUX KUBOTUICKHMX BpcTa, 1964, romune ycsojen je 3akon (Loi n° 64-696 du 10 juillet

1964, no3Har u kao Loi Verdeille) koju je perymicao oBauka yapyxema (ppani. Associations communales de
chasse agréées). YpyxuBameM y JIOBauKa YAPYKeHa, BIACHULIN HEMIOKPETHOCTH MIPESHOCUITH CY TIPaBo JOBa Ha
JIMBJbE )KUBOTHELE HA FBHXOBHM HEMOKPETHOCTUMA Ha CBE WIAHOBE JIOBAYKOT yApYXewa. MelyTum, nomatHo je
MoCTojana M 3aKOHCKa 00aBe3a BIIACHMKA HEMOKPETHOCTH KOjU CY Marhe MOBPIIMHE 07 3aKOHOM HPOIHCAHOT
nensyca (y HekuMm genaptmanuMa 20 xexrapa, Ha mpumep y Kpesy, permon HoBa Axsuranmja) na Oymy neo
JIOBAaYKHUX yIpYyXKema, 03 MOTyhHOCTH oa0ujama.

333 Case of Chassagnou and Others v. France, Applications no. 25008/94, 28331/95 and 28443/95, Judgment 29
April 1999, 88 95, 117, 125. JloctymHo Ha: https://hudoc.echr.coe.int/ (mpuctyn Ha gaun 15.12.2022. roxuse).

334 Animal Welfare Act UK 2006.

335 Animal Health and Welfare Act (Scotland) 2006.

336 Welfare of Animals Act (Northern Ireland) 2011.
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HanymrtameM EY, panuje nmomenyru ui. 13 JlucaGoHCkor yroBopa BUIllE HUjE€ HA CHA3H y
npaBuMa YjeaumeHor KpassesctBa. [loceOHa 3amTuTa Ciry)kOSHUX KUBOTHIHA j& PETyJIMcaHa.
VKOJIMKO JIMIIE TIOBPEIH CIYKOCHY )KUBOTHIbY JIOK OHA BPIIHM TY)KHOCT Y JaABHOM HHTEpeECY, He
MOsKe ce OpaHUTH 1 je TIOCTYNANIO0 Y Hy)KHOj O10paHHU O] KHBOTHEbE. >’

Enrnecko npaBo°>8 peh 1yro je ycMepeHo ka KOHTPOIM OMACHUX NTACMUHA 11aca. 3aKOH
o nicuma u3 1871. roauHe, KOjU je U Jajbe y MPUMEHH, 3ajeJHO ca M3MEHaMa Koje je JIOHEO
3akoH o ncuma u3 1906. roguHe u 3akoH O kuBOoTHUWaMa u3 1971. romuue, perynuily
opnamhema cyna y ciydajeBuma mrere of onacHux naca.®*® JJomarHo, 3akoHOM 0 omacHUM
ncuma u3 1991, rommHe peryiucaHa cy oBjiamhema Cylda YKOJIHMKO IMac IMOKaXe OIMACHO
TIOHAMIAKE Y jABHUM MM HPUBATHAM YCIOBHMa, 6e3 0631pa Ha To J1a 1M je HacTana mrera. >4
3aKoH ce MpUMEkYje HApOUHTO Y CIIy4ajeBUMa Hamaaa Tyhux kyhHHX JbyOuMaria uitd CToKe U
YCMEpEH je Ka HaKHaJ¥ [ITeTe W MpeBeHIUju Oyayhux mreta. JlonaTHo, BIACHUKY ICa KOjH je
MPOY3POKOBA0 INTETY APYyroMe Moxe OUTH oay3era MOTyhHOCT Jpkama maca 3a onpeheHu
BPEMEHCKH TepHoJ, KOju cyd cMarpa npuknagaum.>*! 1{uss oBUX mpommca jecte KOHTpona
IpXama OIACHUX TIaCMHHA TIaca M CMambemhe HHHXOBE NPUCYTHOCTH y YjeAMEEHOM
KpasbeBcTByY, Kpo3 OrpaHUYeH-E PUPOTHE PETPOAYKIIH)E U TPOMETA.

3aKkoHM 0 100pPOOHTH JKUBOTHA HE OJJHOCE CE Ha JUBJbE )KUBOTHIE. EbHXOBY 3a1ITUTY
00e30el)yjy moceOHM 3aKOHM M WHKpPUMHUHAIMj€ MOBpela MPUPOIHUX CTaHMIITA JUBJBUX
KUBOTHHA, Kpale jaja 3amTnheHux BpcTa NTUIA, yOUjamka U MOBpeAe 3alUTHNEHUX TUBJBUX
KUBOTHIA.>*? OBHM TMOCEeOHM 3aKOHM He pETYIMITy OATOBOPHOCT 3a mTeTy, Beh ypehyjy
JI03BOJbEHE BUJOBE IMPHCBajarba TUBJBUX >KUBOTHH-A. T€K KaJa JAMBJbA KUBOTHHA MOCTaHE

BJIACHUYKA (Ha MpUMep, MIPUIIajia 300J0LUIKOM BPTY), IITETa KOjy OHA IPOY3pOKYyje MOXKe OUTH

337 Animal Welfare (Service Animals) Act 2019. Osaj 3axoH je mosHat u kao Finn’s Law.

338 TTojmMoM eHrIIeckor npapa 00yXBaTaMo NpaBHe cucTeMe YjeaumeHor KpabescTBa, a He caMo npaBo EHriiecke
u Bernca. YnorpeOy nojMa eHriecko nmpaBo Tpeda CXBaTUTH Kao reHepanu3amyjy. EkoHoMuja pedn 103B0sbaBa U
OTpaB/aBa TaKBy yrnoTpely MmojMa, C THM IITO OCTajeMO CBECHH ITPABHOT MapTHKYIapH3Ma.

339 Csu 3aKOHH cy TOCTYIIHH IpeTparom 1o oarosopajyhum napaMeTpuma:
https://www.legislation.gov.uk/primary+secondary?title=dogs%20act (npuctyn Ha nan 10.6.2024. roguse).

340 Bupern: Sec. 2 of the Dogs Act 1871. Section 4 of the Dangerous Dogs Act 1991. Osnamhema cyna
MOZPa3yMeBajy U3pHLAKE Mepa MOJO00HIX Paay OCTBAPHBAaba KOHTPOJIC Haj IICOM, YKJbY4Yjylill U yHUIITABaKE
(ycMmphiere) nica Kaja TakBa KOHTPOJIA, TIPETIIOCTAaBIba CE, HUje OCTBApHBA.

341 Bupmern: Sec. 1 of the Dangerous Dogs Act 1989. Section 5 of the Dangerous Dogs Act 1991. TToceGuum
3aKOHOM PEryJIHCaHH Cy NPEKPLIajH YKOIUKO JHUIE JO3BOJH Ja 3aKOHOM KaTeropucaHe onacHe Bpcre naca 0ymy
Ha jaBHOM MecTy 0e3 KOopIe W TMOBOIA, YKOJHKO PENpoyKyje, Mpojaaje, MOoKIama WIM peKJIaMupa OIlacHe
[IACMHHE, Ka0 ¥ YKOJIMKO HAITyCTH CBOT IICa.

342 [Toce6Hu 3aKOHH KOjH IUTHTE AUBJbE JKUBOTHIbE cy, Ha mpumep: The Wildlife & Countryside Act 1981, National
Parks & Access to the Countryside Act 1949, Hedgerows Regulations 1997, Protection of Badgers 1992, The
Conservation of Habitats and Species Regulations 2010, Countryside & Rights of Way Act 2000, Wild Mammals
(Protection) Act 1996, Natural Environment & Rural Communities Act 2006. 3a neTabHUjU Tperiiea MOCeOHUX
3akoHa, Bug. https://www.wildlifetrusts.org/uk-wildlife-law (mpuctyn na nan 10.10.2023. roqusne).
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npeBajbeHa ca omTeheHor Ha BIIaCHUKA KUBOTUEbE. CyIPOTHO, MITETA O] HEBIIACHUYKE JTUBJHE
KUBOTHIGE HUjE IITETA Y IPABHOM CMHCIY jep HE MOCTOjU OATOBOPHOCT.

VY nOoMeHY ONIITETHOT MpaBa, Pa3jMKyjeMO OJITOBOPHOCT 3a IITETY Ol JKUBOTHIbA
pasBujeHy y common law u oArOBOPHOCT IpeMa 3akoHy O )KHBOTHE-aMma u3 1971. roqune.3*
JlpyruM pedrMa, pasifKyjeMO OJIrOBOPHOCT IpeMa TMpEIeNeHTHOM (CYJACKOM) W Ipema
CTaTyTOPHOM (3aKOHCKOM) rpaBy. OBa paznuka camo ynyhyje Ha u3Bope npasuiia koja ypehyjy
MOjeJIMHE JENUKTE; common law M 3aKOHU HEe KOHKYPHINY je[aH IPYroMe y IMOrieay HCTOT
nenvkra. Hamportus, mo npaBuity, common law je cTapuju, T€ YKOJIHKO je Y UCTO] 00JIaCTh
YCBOjCH 3aKOH, OH he WK JaTh 3aKOHCKU OCHOB common law TpaBUJIMMa WINA UX YKUHYTH U
YPEIUTH HOBA. YKOJHKO j€ Y HEKOj HOBOj 00JIaCTH yCBOjEH 3aKOH, CYI0BH HE MOTY MHMO H-eTa
OITyYMBATH U CTBapatu common law. Jlpyra pa3nmka KOjy YMHHMO jecTe CIpaM OCHOBA
OJITOBOPHOCTH. 3a TOjeIUHE JCIUKTE OJITOBOPHOCT je CyOjeKTHMBHA, 3a JIpyre 00jeKTHUBHA.
EHmecko mpaBo NPUIIMKOM pEryiHcama OATOBOPHOCTH 3a INTETY OJ JKUBOTHHA MOCEOHY
naxmwy mnoceehyje npaBHUM Kiacudukanujama xuBoTUba. OCHOB U YCJIOBU OJITOBOPHOCTH
3aBHCE O] TPUNATHOCTH XUBOTHIbE ofpeleHo] Kiiac (auBJba WM fAomMaha KMBOTHIbA) HMITH
BpCTH (roBeza, CTOKa, 1ac).

[Mpema common law, )XNBOTHIbE Cy CBPCTABaHE Y JBE KaTerOpHje: KHUBOTUEHE OMAcHE
10 MPUPOIH (ferae naturae) U NPUIIUTOMIbEHE KXUBOTHHC (mansuetae naturae), OJHOCHO
KHUBOTHIGE JIMBJbE U yKpoheHe npupose. Tymademe mpupoie KUBOTHERE OHO je 3a1aTak cy/a,
a O]l OITOBOpa Ha OBO MUTAakE 3aBUCHO je PEKUM ONTOBOPHOCTH 3a MITETY: 00jeKTUBHA WIIH
cy6jextusna.3* Jlenukr scienter nameTao je 06jeKTUBHY OATOBOPHOCT APKAOILLY 3a IITETY KOjy
NPOY3pOKYyje HEeroBa JTUBJba KHUBOTUHbA (ferae naturae), VI TIPUIUTOMJbEHA >KUBOTHHHA
(mansuetae naturae) xoje je uMaja ONACHE HABHKE WJIM CKIOHOCTH, O KOjUMa j€ OH MMao
casHame.>* 3a mrTeTy KOjy MpOy3poKyje MPUITHTOMIBEHA KUBOTHERA (mansuetae naturae) 3a
YHje ONacHe HaBHKE Jp)Kajall HUje MMao Ca3Hame WIM Koja HHUje MMajia OlacHe HaBHKE

OATOBOPHOCT je pasMarpaHa y OKBUpHUMa JCIHUKTa negligence 1 3aCHUBAJIa CC HAa KPHUBUIIU.

33 Animals Act 1971. Tlocneauua MpaBHOT NMapTHKyJapu3Ma YjemumeHor KpabeBeTBa jecTe MOCTOjame, Mo
MPaBUIIY, 32 CBAaKy MpaBHY OOJACT MCTUX WU CIMYHHX 3aKOHA YCBOjCHHX OJl CTPAaHE MPEICTABHUYKHUX TENa
Enrnecke u Benca, [lIkorcke u CeBepre HMpcke. PedeHo Baku 1 32 3aKOH O KHBOTHIbaMa, T¢ TIOCTOj€ TPH OBa
3aKkoHa: 3a Teputopujy Enrnecke u Benca, 3a tepuropnjy Llxorcke n 3a tepuropujy Cesepue Mpcke. [laxmy
hemo noceerutu 3akoHy 0 xuBOTHIbama EHrnecke u Benca, paau nakiier capiajaBama OBUX nMuTama. Common
law mHuje moroljeH MApTHKyIApH3MOM y TIOTJIEAy TPHUMEHE, MAKO Cy CYJOBH PAa3MIUTHX TEPUTOPHjaTHHX
jemMHUIA yCBajasu MpereieHTe o KojuMa he Outw pedn y pany.

344 C. van Dam, European Tort Law, Oxford University Press, 2013, pp. 404-405.

345 p_North, The Modern Law of Animals, Butterworths, London, 1972, p. 3. R. Mulheron, Principles of Tort Law
(Online content), Cambridge University Press, 2016, p. 74.

89



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

[Tocebuu ciydajeBu IpoOy3pOKOBama IITETE MPEACTABIbAIN CYy CAMOCTAIHE JIEIHKTE
(Ha mpumep, cattle trespass v mTete of 1maca). 3aK0oH 0 KUBOTHHamMa u3 1971. ronuHe U3BpIINO
j€ cucTeMaTH3aIyjy ¥ HOBaIujy common law OITOBOPHOCTH 32 IITETY O] )KUBOTHA. Y 00UMY
y KOjeM CTaTyTapHa MpaBuJia HUCY peryircaia ciiydajeBe Mpoy3pOKOBamka MTETE U Jajbe BAXKU

common law, 1 TO y IPBOM pely NeNUKT negligence.

3.2.6. Amepuuko npaBo

Onpende amepuukor 3akoHa 0 JOOPOOUTH KUBOTHHA, K0 CABE3HOT 3aKOHA, HE O/IHOCE
ce Ha TpeTMaH AoMahuX >XHBOTHHA KOj€ CE€ KOPUCTE 3a HCXpaHy, Ha TpeTMaH KyhHHX
JbyOMMaIa Off CTpaHe BIACHMKA, HUTH Ha TPETMaH y TpofaBHuIAaMa KyhHux jpy6umara.34®
3aKoH ce MpUMemkYje y OHOCY Ha JKUBOTHIHE KOje Ce KOPUCTE WIIH Y3rajajy 3a HCTPaKUBambha,
13710%k6€ ¥ 3007I0IIKe BPTOBE, 6opOe kuBoTHEA ¥ aykuuje.>*’ TIputom, Kao mTo je paHHje
00jallIbeHo, MojaM KMBOTHESE je OrpaHHM4eH Ha TOIUIOKpBHE skuBoTumbe.>*® 3akoHoM o
XyMaHOM yOuWjamy JKMBOTHI-A ypeheHH Cy XyMaHW HauMHHM yOWjama 3a CBpXE y CKIaay ca
3aKOHOM (HIIP. MCXPaHa, IPOU3BO/IEHA, HCTPpaknBama).>*® BUTHO je mpUMeTHTH 1a ce 3aXTeBH
XyMaHOT yOMjama KHBOTHE:A He OfHOCe Ha oOpefaHo (puTyamno) youjame.>*° CympoTHO
€BPOINCKO-KOHTUHEHTAJIHO] MPaKCH 3aIUTUTE J00POOUTH KUBOTHA, Y HOPMATUBHOM OOJIHKY
HUj€ IpU3HAaTa OCETJbUBOCT KMBOTHHA KA0 BPEAHOCT KOja ce€ IUTUTH. 1O 3HAuu Ja CaBe3HU
3akoHn CjenumeHux Amepuukux [[p>kaBa He MCTHUY Ja Cy JKUBOTHH-¢ Ouha koja umajy
cocoOHOCT Ja ocere 0o0J, cTpax M NaTky, a TakBe HOpPME C€ CMaTpajy HajBehum
HocTUrHyhuma y 3alTUTH )KUBOTHIGA HA €BPOIICKOM TITY.

[ojenmaMM BpcTama KUBOTHIHA TIPYXKEHA je moceOHa 3aITHTa, y3 Pa3IuKy Y OTICEeTy U
JpKaBHOM HUBOY 3amTHTE. Tako, caBe3HMM 3aKOHOM O 3aIlITHTH KOHa 3a0pamyje ce J1a KOmbH
ca ymanama MpeImUX KOMUTAa Y4ecTBYjy Ha M3I0k0aMa, TaKMHYeHUMa MM ayKiujama. !
3aKoH O 3alITHTU CJIOHOBa Jpxkase Hbyjopk 3abpamyje cBaku BHJ KOMEpLUjalTHE yrnoTpede

cioHoBa.3%?

34 Jenmako xao W y moriemy ynotpeGe MojMa €HIJIECKO IIPaBO, TEPMUH aMEPHMYKO MPABO KOPUCTUMO Kao
reHepUyYHH, 03HauaBajyhu npaso CjeaumeHnnx AMeprukux Jlp>kaBa v JpkaBa y lbeHOM cacTaBy. YoTpeOy rnojma
AMEpPHUYIKO IIPaBO TpeGa CXBAaTUTHU Kao FGHepaHI/ISaHI/ij, KOja HC OJCJIMKaBa HPELUU3HO CBC IMPAaBHC CUCTEMC Y
CjenumennM AmepnakuM JlpkaBama.

347 Bugetn: Art. 2131 AWA USA.

348 Bunern: Art. 2132 AWA USA.

349 Bugern: Art. 1901 and 1902 AWA USA.

350 Bupern: Art. 1906 of the U. S. C. Title 7 — Agriculture, Chapter 48 — Humane Methods of Livestock Slaughter.
351 Bunern: Art. 1821 of the U. S. C. Title 15 — Commerce and Trade, Chapter 44 — Protection of Horses.

352 Bupern: Art. 380 of the New York Law, Chapter 69 — Agriculture and Markets, Article 26 — Animals.
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Cpaka caBe3Ha JIp>kaBa CBOJUM 3akOHHMMaA ypehyje ynorpedy KUBOTHIbA 32 UCXPaHY U
TpeTMaH KyhHux JpyOumana. OBH MPOIMKCH HA3UBajy C€ 3aKOHHMMA MPOTHUB OKPYTHOCTHU (EHT.
anti-cruelty  statutes). Kpmeme WBUXOBUX oApenOM BOOM  KPUBUYHONPABHO] U
rpahaHCKOTIpaBHO] OATOBOPHOCTH. MehyTuM, Kako ce JXUBOTUIE CMarpajy CTBapuMa,
rpalhaHckonpaBHa OATOBOPHOCT CBOJIM CE€ HAa MEpy TPXKHIIHE BPEIHOCTH MoBpeheHe wumm
ycMpheHe )KHBOTHHE, KOja j€ y BETMKOM Opojy cilydajeBa MUHUMAJTHA HJIM paBHA HYJIH. YIIPKOC
YCIICIIHO] MPUMEHHU OBUX 3aKOHA MPOTHB OKPYTHOCTH Ha KyhHe JbyOumIle, lBHXOBe opende
CY MPETEeKHO YCMEPEHE Ka 3allITUTH BIACHHUKA, OJHOCHO Ka 3alITUTH CaMOT JpymTBa. Tako je
U cyl ucTakao y mnpenmery Knox v. Massachusetts SPCA, na cy 3aKOHU MPOTUB OKPYTHOCTHU
yCMEpeHU NpOTHB Jela Koja ,,0TyIUbyjy XyMaHa ocehama W KBape Mopal OHHUX KOjU
IoCMaTpajy Wiu 3Hajy 3a Ta Aena”.>®® CTora oBM 3aKOHM HMCY CTBOPEHHM Ja 3AIUTHTE CaMe
KUBOTHIbE, Beh /1a 3amruTe Mopa JbyIu.

Cyzacka mpakca pa3IU4uTO MocMarpa XUBOTUHe. C jelHe CTpaHe, Y HU3Y CYACKHX
mpeaMeTa KUBOTUEE Cy H3/IBOjeHE M3 pela CTBapu W MpHU3HAT UM je moceban craryc. Y
npenmety u3 1979. ronune Corso v. Crawford Dog and Cat Hospital, Inc., BnacHUIIA je TyXWIa
BETEpHUHApa KOjU jOj j€ MOocaao NOCMPTHE OCTaTKe Tyh)e Mauke yMecTo MOCMPTHUX OCTaTraka
IBeHe eyTaHn3oBaHe nyanauie. Cya je y 0BOM MpeaMeTy TOCYIH0 HeMaTepujaaHy MmTeTy 300r
IyIIEeBHUX OO0JIOBa, MAaKO 3aKOHU Jpxase Hbyjopk He MpH3Hajy HEMaTepujaiHy IITETy 300T
IyumieBHUX 00JI0Ba y cllydajy IyOUTKa JMYHE UMOBHHE. Y 00pa3ioKemy Cyauja je UCTaKao aa
kyhHu JpyOuMall HHje camo cTBap, Beh na 3ay3mma moceOHO MecTo ,.Herae usmely ocobe u
nena auuHe umosuue”. 3%

Ca npyre cTpaHe, Cy10BU Cy 3aJp>Kaly TPaJAULMOHAJaH TOIVIe] Ka )KUBOTHIbaMa Kao
ctBapuma. Y mpeamery State of Hawaii v. Kenneth Le Vasseur, aCHCTEHT Ha XaBajCKOM
YHUBEP3UTETY OMO je ONTYXEH 3a kpal)y jep je nBa nenduHa, poheHna Ha cao001u, 01000110
u3 naboparopuje M MycTHO y THUXM OKeaH, HakOH YTBphHBama HEraTMBHHX edekara
CIPOBEJICHUX UCTPAXXMBama Ha kbuMa. ONTYKeHU ce TT03MBa0 Ha HYXHY rmoMoh (eHr. a ,,choice
of evils” defense), mpaBHM MHCTUTYT KOjU OIpaBJaBa Mpyxamwe noMohu cedu wiu apyrome y
ycloBUMa HemocpenHe omacHoctd. Mmajyhu y Bumy nma je ocnobohenum nendunmma y
71a00paToOpUjCKUM YCIOBUMA IPETUIIA CMPT, ONTY)KEHHU je TBPJIUO Ja je U300pOM Mamer 3ja

(xpahe) cnpeuno Behe 310 (cMpT ABa 6uha), uynja 3amrTuTa je oOyxBaheHa MojMoMm ,,aApyrome”

353 Knox v. Massachusetts SPCA, 425 N.E.2d 393 (Mass. 1981) citing Commonwealth v. Higgins, 277 Mass. 191,
194 (1931). docrymHo Ha: https://case-law.vlex.com/ (mpuctyn Ha nan 20.4.2023. roguse).

354 Cynwuja ®puaman (Seymour Friedman) mutupan y npeamery Corso v. Crawford Dog and Cat Hospital, Inc.
415 N.Y.S. 2. series, N.Y.C. Civil Court 1979, p. 183. HaBeneno npema, A. Juri¢, M. Mijatovi¢, op. cit., str. 160,
rae je uutupado: J. Dunayer, Specizam, Institut za etnologiju i folkloristiku, Zagreb, 2009, str. 63, f. 5.
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(enr. others). Cyn je ocyano onTy)XKEHOT, HICTHUYhH Ja Cy )KUBOTHE-E CTBAapH, a HE JIUIIA, Te Ja
HUCy 00yxBahieHu 1ojMoM ,,ipyrome”.>>

Tyx0e 300r moBpehenux wnm ycMpheHux kyhHHX JpyOMMala 4ecTte Cy y CYICKO]
npakcu. Behnna caBe3Hux aprkaBa He IPU3HAJy HEMATepHjaHy ITETy 300T AyIIeBHUX 00I0Ba
ycien ryOMTKa MMOBHHE. 3aTO Cy TYXHOIM Yy Tyx0OaMa 3a HakHaAy IITETe HACTOjaJid Ja
o0jacHe J1a BUXOBH KYhHM JbYOUMITH HHCY JIe0O IMOBUHE, HO CY MX MIPEICTABIbaIH Kao YWIAHOBE
noponutte. Kana je y npenmery Rabideau v. City of Racine TyxuTesbKa TYXHIa Tpaj jep je
MOJIMIIAjal] YIylla0 HEHOT IIca, OHA je CBOT Iica MMEHOBaNIa Kao ,Iceher mpujarespa’,
m3paxkanajyhu pasmuky ox obmunux ctBapi.>®® Cyx je y HaBeJeHOM IIpeaMeTy yBaKHO 1 ce
,Ticehu nmpujaress” pa3iivKyje o OCTalie HeKMBE HIMOBUHE, )M j€ U JJaJbe UMOBHHA.

Kama je ped o oAroBOpHOCTH 3a IITETY KOjy MPOY3POKYj€ KHUBOTHEA, common law
MpaBUJIa Cy IOMyHheHa cTaryTapHuM. OJUTydHe YH-EHHIIE Cy IPUPO/IA )KUBOTHIbE (TomMaha niu
IMBJbA) M CKIIOHOCT >XKMBOTHE-E Jla YHMHU IITETy. BracHuMK pomahe >KMBOTHESE CHOCH
00jeKTHUBHY OIFOBOPHOCT 3a IITETY YKOJIMKO je HacTana Kao Pe3yliTaT leHUX OMACHUX HaBHKA
WIH CKJIOHOCTU. HyXHO je Aa je )KMBOTHIbA MPETXOAHO MOKa3ana UCTO WM CIMYHO OIacHO
MOHAIIake, Ka0 OHO KOj€ j€ MPOYy3POKOBAJIO MITETY. Y CYCKOj MPAKCH OBO MPABHIIO j€ MMO3HATO
Kao MpaBHJIO JeTHOT yrpu3a (eHr. one-bite rule), nako o0yxBara cBe BPCT€ HauMHa HAHOIIECHa
MoBpea Off CTpaHe CBUX BpcTa JgoMahux KHBOTHUHA. llpuTroM, Baxku U 00jeKTHBHA
OATOBOPHOCT BJIACHUKA 3a JENHKT cattle trespass, y Cllydajy HeOBJamheHOT Tperacka
KUBOTHIbE Ha Tyhe 3emibHIlITe. Y OCTANIMM Clly4ajeBUMa, BIACHUK JloMahe KUBOTHHE€ CHOCU
CyOjeKTUBHY OJITOBOPHOCT 3a IITETY, IO MpaBUINMa JAeNuKTa negligence.

3a mreTy Kojy Ipoy3pOoKyjy JUBJbE BIACHUYKE )KUBOTHE-E, OATOBOPHOCT j€ 00jeKTHUBHA,
0e3 moTpede MoKa3uBama MOCTOjaba OMACHIUX HAaBHKA, OMTHOCHO Ca3Hama BIIACHUKA O HUMA.
HeoGopwuBa je mpermocTaBka J1a AUBJbE KUBOTHE-C MMajy ONAacHE HABUKE W OJroBapa ce 3a
PU3HK KOje HbHXOBO JpKamke Hocu ca cobom. Melytum, ykonuko ce omreheHu HUje C
yoOHUajeHOM TaXKKOM CTapao O u30eraBarmby OYMITICAHE OMACHOCTH KaKBY MPENCTaBIbajy

357

TUBJbE JKUBOTHIGE, BIACHUK he OWTH 0cio00heH OArOBOPHOCTH. IIIteTa on mUBIHEUX

HEBJIACHUYKHUX KUBOTHI>A HUjE IITETA y IPABHOM CMHUCITY jep HeMa OrOBOPHOT JuIa. >°8

355 State of Hawaii v. Kenneth Le Vasseur and Steven Charles Sipman, 1 Haw.App. 19,613 P.2d 1328. [JoctynHo
Ha: https://case-law.vlex.com/ (mpuctyn Ha man 20.4.2023. ronune). Cyn je HQpOYUTO MCTAKao Jia aKTUBHOCTH
KOje OrpaHM4aBajy MpaBo CBOjHHE HAJ 3apO0JCHNM JIMBJEUM KUBOTHE-AMA jecy U yBek he Outu — kpaha.

356 Rabideau v. City of Racine, 627 N.W.2d 795, 798 (Wis. 2001). Joctynmuo Ha: https://case-law.vlex.com/
(mpuctymn Ha mad 20.10.2023. roguue).

%7 Heidemann v. Wheaton, 72 S.D. 375, 34 N.W.2d 492 (S.D. 1948). JocrynHo Ha:
https://www.thomsonreuters.com/en/cocounsel (mpuctyn Ha gan 20.10.2023. roguse).

38 Cowden v. Bear Country, Inc., 382 F.Supp. 1321 (D.S.D. 1974). Jocrymuo Ha: https://law.justia.com/
(npuctyn Ha nan 20.10.2023. ronune).
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[Tonoxaj >KMBOTHUEbAa UCTOPUJCKU C€ pa3BHjao O OOMYHE CTBApH Ka HEyTBpheHOM
IIPaBHOM cTaTtycy usmely ctBapu u Jbynau. BpeaHocT 3amruTe )HUBOTa U 4yjia OCETJBUBOCTU
y3AMXKe KUBOTHEE U3HAJL CTBAPH, YMHEhH HEOAP)KUBUM HBUXOBO M3j€HAaUYaBakbe ca 3rpajama,
BO3WJIMMAa M JPyruM obOjektuMa. MehyTuMm, BUXOBO H3jeHAYaBAmEe ca JbynuMa Takohe je
HeoApkKBO. Yak M Kaja cy mocMarpaHe Kao 0KMBOTBOpPEHa OOTroBa, y pa3iMyUTHM eTarnama
pa3Boja MOJIMTEUCTUYKHUX 3aj€IHUIIA, )KUBOTHILE HUCY U3jeJHaYaBamke ca Jbyauma. bes o03upa
Ha ONU3MHY JKMBOTA Yy 3ajeIHUIU KOJY JbYIU U KUBOTUILE JIENie KPO3 UCTOPH]jY, 63 003upa Ha
3ajeJHIYKe OMOJIONIKE KAPAKTEPUCTUKE, y TIPABHOM CMHUCITY M3Mel)y YOBeKa 1 )KUBOTUEHE HEMA
3HAKa JeTHAKOCTH.

[IpaBan mnopenak wusrpaljyje ce Ha TeMmelbuMa CYKOOJbEHHUX HHTEpeca 4YHje je
YPaBHOTE)XEHE HEOIXOJHO pajy MOCTOjama 3ajeJHHULIE U MopeTKa y 3ajenHunu. [pahancko
MPaBO YCIIOCTaBJba, MO MPABUILY, PAaBHOTEKY H3Mel)y CyKoOJbeHMX NpPUBAaTHUX HHTEpeca.
OpmreTHo MpaBo Kao 00JacT OOJUTAIIMOHOT TIpaBa HEMOCPEIHO OCTBapyje Taj Wb, Y
ycJI0BHMa MOBpel)eHUX MaTepujaIHuX WM HeMaTeprjaTHUX HHTepeca jeHOT JIUIA, OLITETHO
IIPaBO IMpY)Xa OJTrOBOP Ha MUTAmkE Ja JIM jeé HEKO OATOBOpaH 3a Ty MOBpENy U IOA KOJUM
ycnouMa. Kazia )KMBOTHIbA TIOBPEIM YOBEKA MITM FHETOBY MMOBHHY, OATOBOPHOCT 3a INTETY
CHOCH BJIaCHUK (Apxaian) kxuBoTume. Kaga je xuBoTHma moBpeheHa, mTeTy y HMpaBHOM
CMMCIY TPIH BJIACHUK (J[prKaJial]) )KUBOTUIbE. Y 00a ciaydaja, MpaBo TEPETH YOBEKA U IUTUTU
YOBEKa, a CaMO MOCPETHO IITUTH U )KUBOTUIbY.

VY HacTaBKy pajia naxmy rnocsehyjeMo oITeTHONPAaBHOM ypeherwmy 0aroBOpHOCTH 32
HITETy KOJy >KUBOTHH-@ IMpPOY3pOKYyje JbyAMMa U HHUXOBO] MUMOBUHH, C jelHE CTpaHe, U
OZITOBOPHOCTH 32 ILITETY KOja je MpOy3pOKOBaHa MOBPEIOM KUBOTHIbE, C Apyre cTpaHe. OBe

JIBE TEME Y CBOM JE€AMHCTBY 00jalllbaBajy MOI0Kaj )KUBOTHA Y OALITETHOM IIPaBY.
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IEO APYTH

OJATI'OBOPHOCT 3A HITETY KOJY NTPOY3POKYJE ) KUBOTUIBA

[Topemehaj paBHOTE)X€ y MMOBUHCKHM OJHOCHMMA KOJU HACTaje yclesd INTETe KOjy
IIPOY3pOKYje KHBOTHH-A IPEICTaBIba TEMY IIPAaBHUX pacrpasa oBajkana.>>® Jla i je HyKHO U
OIpaBJaHO HCIPABUTU TakaB mopemehaj, muTame je HA Koje Cy M HajpaHUjU 3aKOHOAABIU
OZIrOBapaJiy TMOTBPJIHO, KaJa jé ped O BIACHHYKUM >KUBOTHIAMA. 3aXTEB MPABEAHOCTH CBOj
M3pa3 TPaXHo je Ha TepEeHY KPUBUYHOIIPaBHE U rpal)aHcKonpaBHE ONrOBOPHOCTH. Takas pa3Boj
OATOBOPHOCTH 32 IITETY OJ )KMBOTHIbA MPATH Pa3Boj MpaBa y APYIITBSHUM 3ajeIHUIIAMA, OJl
KOHTpOJIE MOhH 10 KOHTPOJIE IIPOMETa U JIMYHHX JPYIITBEHUX OJHOCA.

[Ipoy3pokoBame IMTETE ON JKUBOTHEbA IMPEICTaBJba IPABHU JCIUKT y TpaljaHCKOM
npaBy.>®® VuuHuan npasHOr JeNMKTa MOXKe OMTH camo cyjekar mpasa, 300T yera mpaBHa
oaroBopHocT u norah)a camo cy0jexra npasa. JKUBOTHIE Y CAaBPEMEHOM TIpaBy UMajy IpaBHU
noyiokaj o0jekara mpaBa, MAKO Cy YYUELEHHU KOpalM Ka HbUXOBO] 3AIITHTH W TPHU3HAKBY
oapeheHunx kareropuja npasa. Kaaa je ped o 0AroBOpHOCTH 3a IUTETY Of] KUBOTHHA, IPABHU
JeTUKT HacTaje yciel MoHallama (YMbemha WIM HEeUMBbemha) cyOjeKkTa MpaBa Koju HMa
KOHTPOJIY HaJl KHUBOTHEOM, BPIIHM HAI30p HAJ HOME WM yIpaBJha HEHUM aKTUBHOCTHMA.
XKusotuma je ynHMIAI (HAKTHYKOT MPOY3POKOBama ITETE, ajli CE OJTOBOPHOCT Kao MpaBHA
KaTeropuja Be3yje 3a JIMLE KOje UMa MpaBHY WK (GaKTHUKY BIACT HaJl )KUBOTHHOM.

Pa3Boj 0;rOBOPHOCTH 3a IITETY Of )KUBOTUHHA y MPABHUM CHCTEMHUMA 3aCHOBAHUM Ha
PUMCKO] TPaBHO] TPaJUILIM]H Be3yje ce 3a actio de pauperie puMCKOT TipaBa. Pa3BojHu myt

M0jeIMHUX MTPaBHUX CUCTEMA BOHO j€ pa3IuYUTUM IPAaBHUM PELICHUMA, TE CE y PETYIHCahY

39V pajy ce KopUCTe Ka0 CHHOHUMH CHHTarMe ,,lITeTa KOjy NPUYHHU )KHBOTHE:A”, ,,IITETA KOjy HPOY3POKYje
KHUBOTHEHA U ,,IITETa Of )KUBOTHI-E . OBH M3pa3u HE yKa3yjy Ha y3pOUHY Be3y Kao MpaBHY YH-CHUILY, Beh Ha
Y3pOK Kao (paKTHIKy YHECHUILY. Y OUaBame pasiuke m3mel)y npaBHe U (pakTHUYKE y3pOYHE Be3e MPUMETHO je Ha
TEpeHy OJTrOBOPHOCTH 3a JpPYyror. MokeMo NOCMAaTpaTH IPHMEpP OATOBOPHOCTH POAMTEJbA 33 INTETY KOjy
MIPOY3POKYje BUXOBO MaJIOJETHO JeTe: (paKTH4Ka y3pOdHa Be3a II0CTOjM M3Mel)y NmoHamama JeTeTa U HacTaje
IITeTe, A MpaBHA y3pOYHA Be3a [OCTOjH M3Mel)y ITeTe U moHamama poanuTesha KOjU Tpeba a KOHTPOIUIIY
(o0jekTHBHA OATOBOPHOCT), HAI3UPYy (CYOjeKTHBHA OJTrOBOPHOCT) W BACIUTajy CBoje neTe (CyOjeKTHBHA M
OJICOBOPHOCT TI0 OCHOBY MPaBHYHOCTH). JETHAKO BaXKH U Kaja mocMarpaMo (pakTHUKy U HPaBHY y3pOUHY BE3y
KaJia je ped 0 OJArOBOPHOCTH MPABHOT JIUIA 3a HeroBe oprane. Kopuniheme cuaTarMe ,,lireTa Kojy Mpoy3poKyje
JKUBOTHIbA CTOTA HE yKasyje Ha KMBOTHIbY Kao IITEeTHHKA. Ha 0BOM MecTy yka3yjeMo Ja ce joul y pUMCKOM
MpaBy pasiMYUTHM TPABHIM TEPMHHHAMA HACTOjalio [la CE PasrpaHHWyYd INTETa OJ KHBOTHEbA (pauperies) xao
mrreta 6€3 MPOTUBIPABHOCTH, O IITETE KOjy MPOY3POKYj€ YOBEK CONCTBEHMM JiesioBameM (damnum). Buie o
3Hauemy pauperies, sua. M. ITonojam, op. Cit., crp. 25.

360 EnnemMeHTH NPAaBHOT JENMKTA Cy: CyOjeKT IIpaBa Kao YHMHMWJIAL, TIOBPEa IIPABHE HOPME, BUUbHBA Pajlha Kao
Y3pOK M KpUBHIIA Kao cyOjekTuBHA Kareropuja. J. Pamumuh, Obaueayuono npaso, ctp. 198, 199.
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rpahaHcKoNpaBHE OJrOBOPHOCTH 3a IITETY OJ1 )KUBOTHH-A ITPaBH NU300p OCHOBA OJIOBOPHOCTH:
KPUBHIIA U CTBOPEHU WM KOHTpoiucaHu pusuk. Ilojenuna mpaBa komMOuHyjy 06a OcCHOBa
OJITOBOPHOCTH, CIIpaM OAroBapajyhe mpaBHE KaTeropusaiuje XUBOTHUHA. [IpuToM, paszimuke
KOj€ MOCTOje u3Mel)y eBpOICKO-KOHTHHEHTAJIHE M aHIIO-aMEepUYKe MOPOIUIIEe TpaBa y OBOj
obnacTtu Hemajy Behu 3Hauaj. Y momahem mpaBy, pa3Boj OBOT Clly4aja OATOBOPHOCTH 3a IITETY
UCTOPUJCKU Oesie)kM IPOMEHY OCHOBAa OATOBOPHOCTU OJl KPUBHIE Ka CTBOPEHOM MIIM
KOHTPOJINCAHOM PU3HKY. M3 oBOr pasiiora naxmy nocsehyjemo yrnopehuBamy cy0jeKTHBHE U
00jeKTHUBHE OJTOBOPHOCTH 3a HITETY KOjy MPOY3POKY]j€ KHUBOTHHA.

Ha ocHoBy kpuTepujyma nocrojama npaBa CBOjuHE cyOjeKara mpaBa HaJl )KUBOTHEHOM
pa3MKyjeMO BJIACHUYKE M HEBJIACHUYKE *XUBOTHI-E. [locTojame BIacCHUYKMX MpaBa CTBapa
MIPaBHO 3HA4YajHy Be3y m3Mel)y KHBOTHIE M HOCHOIA IIpaBa CBOjUHE HaJa HOM, KOjU CHOCH
OATOBOPHOCT 3a HeHEe mocTynke. MOryhHOCT KOHTpOJIE J>KMBOTHEC, Y3 JOMymYyjyhn
KPUTEPHUjyM HPOIYCTa Hal30pa UM KOPUCHOCTH, MPENCTaBIbajy pas3iiore WIACHTU(UKOBAmbA
BJIACHUKA, OJHOCHO Jp>Kaolla Kao OATOBOPHOI JIMIA Yy CIy4yajy MpOy3pOKOBama IITETE.
JlonaTHo, YKOJHMKO j€ Haa30p Haj XKUBOTHEHOM OHWO TpPEHET Ha APYro Juie (BpIIniIal
Pa3NMYUTHX yCIyTa Y Be3U ca KHUBOTHEOM), OITOBOPHOCT CHOCHNE BpIIMIIAIl HA/130Pa.

IToBooM muTama MITETE O]l HEBIACHUYKHUX JKUBOTHHA, IO IMPABUIY, OATOBOPHOCT
u3ocraje. Y MojeIUHUM IpaBMMa, KakBO je W JoMmahe, MOCEOHMM 3aKOHUMA pETYIMCAaHE Cy
cnenuduyHe CHUTyaldje y KOojuMa JAp>KaBa CHOCH OJITOBOPHOCT 3a INTETY OFf JTUBJBHX
KUBOTHIbA, OIHOCHO jEIMHHUIIE JIOKAJHE CaMOylpaBe CHOCE OJITrOBOPHOCT 3a INTETY OI
HaMyIITEeHUX )KUBOTHIA. TaKBO pellIeHEe je PETaTHBHO YCAMJbEHO Y CBETY. Y MpaBUMa aHIJIO-
aMepuuKe IMOpOJAUIe IpaBa, HMUje PpEryjJucaHa OATOBOPHOCT 3a INTETY O JAWUBJBUX U
HAITYIITEHNX JKUBOTHHHA, T€ TAKBE CUTYaIlMje HE MPEACTaBIbajy IITETY y MPABHOM CMHUCITY.
VYkomuko oapeheHun cy0jexT nmpaBa 00aBsba MPUBPEIHY WM KOMYHAIIHY JIETATHOCT, Y CKIIOMY
KOje MMa KOHTPOJY HaJl JWBJbUM WIM HAIyIITEHUM XUBOTHH-aMa (HIIp. TApKOBU MPHPOJE,
MPUXBATWIIMIITA 32 HAITYIITEHE )KUBOTUIHE), TaJa OJTOBOPHOCT TEPETH KOHKPETHOT CyOjeKTa
MpaBa YKOJIMKO je IITeTa HacTaya Ha MPOCTOPY MO/ KOHTPOJIOM TOT JIMIIA, OTHOCHO Y BPEeMEHY
JIOK TTOCTOjM KOHTPOJIA TOT JIMIIA HaJl YKUBOTHH-OM.

Ha oBom mecty noacehamo Ha Beh pedeHo, 1a ce OATOBOPHOCT 32 IUTETY OJ1 )KUBOTHHA
HE Be3yje 3a OMOJIOUIKHM MMojaM XMBOTHUIE. [IpaBHa Teopuja M 3aKOHOAABLHM YHOA00JbABAJy
1mojaM >KMBOTHE-C MOTpebaMa ofroBapajyhe rpaHne mpaBa, paaud OCTBapHUBama OAroBapajyhe
MpaBHE TOJIMTHUKE. Y Tpah)aHCKOM MpaBy >KUBOTHILE CE€ CMaTpajy CTBapuUMa, MaTepHjaTHUM
JIeIOBUMA TIPHUPOJIE KOjU Cy MOAOOHU Ja YOBEK YCIOCTaBU BIAcT Hal mwuMa. llpema Tome,

10jaM >KMBOTHIbA Y OAIITETHOM IpaBy oOyxBaTa kuBa Ouha (pa3ziauuuTa O YOBEKa) Koja ce

95



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

kpehy 1 koja uMajy 4dysia (OCEeTJBHBOCT), a Ha/l KOjuMa YOBEK, Ka0 U HaJ CTBapUMa, MOXE Ja
YCIIOCTaBH BJIACT, OJHOCHO KOHTPOIY y oAroBapajyhem Bumy. CTora oaroBOpHOCT 3a INTETY
MOXKE ITOTOANTH y3rajuBadya MHCEKaTa UM BUpYcCa jeJHAKO Kao M BJIACHUKA I1aca WU KpaBa.

OAroBOpHOCT 3a MITETY O KUBOTHEa 00yXBara HU3 pa3IMUMTUX ciydajeBa. [IpBo,
CIIy4ajeBU IITETE YCJeH TOHAIlalka KUBOTHIE KOje HHje OMIO BOHEHO BOJHOM BIIACHHKA,
BpIIMOIIA HaA30pa WK Tpeher mia, OAHOCHO Koje HUje OMIo n3a3BaHo win HapeheHo. [pyrum
peunMa, TO Cy CIy4ajeBH KajJa Ha MOHAllamke XUBOTHUEC HUjE YTHIA0 YOBEK. Tana je ped o
MIPOY3POKOBaKkY IITETE KOjy NMPUYMHU KMBOTHIHA, INTO j€ MPEIAMET aHAIMU3€ Yy OBOM paiy.
Jlpyro, ciy4ajeBH IMTETE Kaja YOBEK YIOTpeOsbaBa KUBOTHIHY KaO CPEICTBO, HHCTPYMEHT J1a
MPOY3pOKyje MITETY Apyrome. JKuBOTHI-a MMa TEJIECHA CBOjCTBA M OMOJIOIIKE KapaKTEPUCTHKE
nogoOHe Ja Jenyjy Ha Jpyre BHIOBE Marepuje. Y OBOM CIIy4ajy H30CTaje CaMOCTAIHO
TIeTIOBAbE KUBOTHILE, TE€ HUjE PEed O IITETH Koja MOTHYE 00 Jcusomurse. Hanpotus, ped je o
IITETH 00 Y08eKd, KOjU Yy MPOY3POKOBAKY IITETE KOPHCTU XUBOTHEY Ka0 CTBap, HHUIITA
Apyradjy o Komiapkamike jomnte. Ha tpehem wmecty jecy mrere y KojumMa >KUBOTHEbA
y4eCTBYje Ha MaCHBaH Ha4YMH, OWUJIO )KKBa OWJIa MPTBA.

Ca acriekta YOBEKOBOT ITOHAIIAkha, OBU CIIY4ajeBU MPOY3POKOBAKA MITETE PA3IIHKY]y
Ce /1a JM YOBEK CBOJUM HEUHIEHEM WJIM YHICHEM YYECTBYje Y IMPOY3pPOKOBamY IITETE.
[TpuxBaheHu pexUM OATOBOPHOCTU y MOjEIMHUM MPABHUM CHCTEMHMA YTHYE HA PA3TUUUTY
KBaJIM(UKALIM]y OATOBOPHOCTHU 3a LITETY KOja j€ MPOYy3pOKOBaHA yIMOTPeOOM >KUBOTUHE Ko
cpencTBa, Omino HapeaooM OMiI0 GU3MUKOM MaHUITYITAIH]OM.

C jenne ctpane, y fomahem npaBy /1071a3u1 10 IPOMEHE peKMMa OITOBOPHOCTH Kajia je
KUBOTHIA yMoTpeOJbeHa Kao cpenctBo. [IpaBuno je na 3a mTETy O KUBOTHHA BAXKU
00jeKTHBHA OrOBOPHOCT. [Ipoy3pokoBame mTeTe yHoTpeOOM KHUBOTHIE Ka0 CPE/ICTBA BUIIIE
ofroBapa OONACTH CYOjeKTHBHE OITOBOPHOCTH (BIACTUTO CKPHBJEEHO mocTymame). ot
MelhyTum, YKOJIHMKO je ped O MpOy3pOKOBamy LITETE WCKOpPHIINAaBamkeM OMAacCHUX CBOjCTaBa
KHUBOTHIE (HIIP. OTPOBHA jkaba WM TYIITEp, YHMje CY OTPOBHE JKJI€3/1€ Ha lbMXOBO] KOXKH, T€ CE
OTPOB MIPEHOCH JIOUPOM WIIH H3ITyIHBAKEM ), TIPUMEHY]Y C€ IIPaBUIIa OTOBOPHOCTH 32 IITETY
ox omacHe ctBapu. [IpaBuia cy0jekTHBHE OATOBOPHOCTH KOHKYPHIILY U Y TAKBUM CJIy4ajeBUMA,
a Ha omrreheHoM je U300p MPaBHOT MyTa 3alITUTE.

HcnpaBHuje je TPUMEHUTH TMpaBUIa OATOBOPHOCTH 3a OMAacHe CTBApU y OHUM

CiTy4ajeBUMa KaJia IITeTa jecTe MpOoy3pOKOBaHa PeaaInu3allijoM pU3uKa KOju OracHa CTBap HOCH

%1 M. Kapanuxuh Mupuh, I'pahanckonpaBHM TpeTMaH KHBOTHE-E Yy IITeTHOM norabajy, y: M. Kapauuxuh
Mupuh, M. JlaBunuh, W. Bykosuh (ypen.), Kusomure u npaso, IlpaBuu dpakynretr YHUBEp3uTeTa y beorpany,
2016, ctp. 164.
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y ceOu, OTHOCHO KaJia je IITeTa pe3yliTaT OHMX CBOjCTaBa CTBapH 300T KOjHX CE OHA M cMarpa
oracHoM. [Ipumepa paau, ykonuko Jmne raha qpyrora puOoM U3 puOmbaKa WM KOPHAYOM,
TakaB Cy4aj HE 3aclly’yje KBalu(HKalMjy OJrOBOPHOCTH 32 ONACHE CTBapu. YKOJHKO je
IITeTa HACTaJIa jep cy puba Wi KOpmhada MOTOM yjelu omTeheHor, Wi YKOIUKo je omrteheHn
rahaH jexoMm, Taja CBOjCTBA JKUBOTHUILE KOja Cy MPOY3pPOKOBaja IMTETY ONPABIaBajy IPUMEHY
MpaBUjIa OJTOBOPHOCTH 32 OINAacHE CTBapH. YMIEHHIIA Ja MOCTOjH U KPUBHIIA IITETHUKA HE
orpefiesbyje PEXKHUM OATOBOPHOCTH, jep OOjEKTHBHA OATOBOPHOCT IOCTOjU HE3aBHCHO OJf
KPHBHIIE, TC FCHO MPHUCYCTBO HE YTHYE HA UCITYHHCHE YCIIOBA OATOBOPHOCTH.

C npyre crpaHe, y MOjeJUHIM MIPABHUM CHCTEMHMA yNoTpeOa >KUBOTUELE O]l CTPaHEe
YOBEKa HE YTHUYE Ha NMPOMEHY PEKHMMa OJrOBOPHOCTH. Y MIBAjIIAPCKOM IIpaBy peryjHcaHa je
CyOjeKTHBHA OJTOBOPHOCT 3 IITETY O] )KUBOTHIbA. He3aBUCHO 011 00J1HMKa yueCcTOBamba Y0BEKa,
Ja I Kao M30CTaHAK Iy)KHE MaXHEe WM HAMEPHOM YIOTPEOOM JKMBOTHEGE Kao CPEICTBA,
OCHOB OJITOBOPHOCTH M YYECHHUIM y ITeTHOM norahajy ocrajy uctu. IlIBajuapcka npaBHa
TEopHja U CyIICKa ITPaKca CTOje Ha CTAHOBUIIITY JIa j€ 3a 3aCHUBALE OJITOBOPHOCTH 32 IITETY Of
KUBOTHUE-E HEOITXOIHO J]a OHA aKTUBHO YYECTBYje y IITETHOM Joraljajy, ajiu HUje Of 3Ha4aja
Ja 7M je Taj TOKpeT MOACTAKHYT MHCTPYKIHMjaMa JaTUM Ol CTpaHe doBeKa.>®? dpaHIrycka
npaBHa TeOopHWja JaBHO je onbalmia CTaHOBHUINTE Ja CE CaMmo 3a IITETe KOje >KUBOTHHE

3

IPOY3pOKyYjy Aenyjyhm proprio moto onarosapa kao 3a cTBapH,>®° Te Hmje of 3Hadaja 1a Ju

KUBOTHIHA YIIOTPEOJhEHA KAO CPEACTBO — OJITOBOPHOCT j& 00JEKTHBHA.

362 M. Kapanuxuh Mupuh, I'pahjaHckonpaBHy TpeTMaH KHUBOTHILE y IITETHOM gorahajy, cTp. 165.
363 JT. Koctwh, op. cit., cp. 99.
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1. Hcropujcku pa3Boj npaBHe 0JIrOBOPHOCTH 32 IITETY KOjy MPOY3POKYje ;KHBOTHHHA

Pa3Boj mpaBHE OArOBOPHOCTH 3a IMITETY KOjy MPOY3POKYje JKUBOTHH-A MPATH Pa3BoOj
MpaBa U pa3Bajame KpUBHYHOMpPaBHE U rpahaHckonpaBHe oaroopHocty. Ctora je Ha MPBUM
CTYN-EBHMA Pa3Boja IpaBa W OBaj CIydaj OJrOBOPHOCTH 3a MITETYy apxawdaH. OmIMKyjy ra
KPUBUYHOIIPABHU EJIEMEHTH, KOju he TeK HaKHAJHO YCTYIHTH MECTO rpaljaHCKOIpaBHHM.
Hcropujcku mocMaTpaHo, MPBU BHJI OATOBOPHOCTH 32 IITETY KOjy MPOY3POKYje KUBOTHHHA
Ouia je OArOBOPHOCT Ca MPETEKHUM KPUBUYHONPABHUM eieMeHTHMA. LlITeTHO moHarmame
’KHBOTHUIHC TIOBJIAYIJIO je TpaBHE IMOCIEIUIe, YMja Cy CBpXa M oONMK oapehuBanm mpaBHM
KapakTep OIrOBOPHOCTH.

KaxmaBame Kao CBpXa OATOBOPHOCTH 3a IITETy AYro je Owia MpUMapHU b
MPONKCAaHe CaHKIHWje, JOK je obemreheme TEeK Mparuio KakmaBame. EjleMeHT ocBere y
Marepuju OIrOBOPHOCTH 3a IUTETy jecTe ,,0NIITa KapaKTEPUCTHKA CBAKOT MPUMHTHBHOT
JIPYIITBA”, T j€ CTENeH HEroBor YTHIAja ,,y 0OpHYTOj IIPOTIOPIIMjH ca Pa3BUTKOM ApymTsa”. 2%
Pa3Boj cucrema HakHaze mITETe KPETao ce JIMHUjoM m3Mel)y MpuMeHe HpUHIUIA TaauoHa
(ommaszne) u mpuHIKIA KoMIleH3aluje (oaMepaBama mrete). [locreneno u HeyjenHadeHo (y
Noryiely pa3IndUTUX JEJIMKaTa), CHCTEM TalIMOHA OO je 3aMEHeH MPUHIIMIIOM KOMIIEH3alje
(HaTypajHa ¥ HOBYaHa pecTuTynuja). Mcnpsa je komneHsanuja 6uiaa 100poBoJbHA, Kao Jlara
MOTYhHOCT BIIAaCHUKY >HBOTHEG W omTeheHoM 1a ce 1oroBope O HaKHAAM MITETE,
aJTepHATUBHO o7 TanmuoHa. [loToMm, npkaBa je Kpo3 3aKOHCKY KOMIIEH3alH]y yTBphuBasa
M3HOC U OOJIMK HaKHAJe HITeTe, Ka0 aJTEPHATHBY TAJIMOHY WM Ka0 HCKJbYYHBY HaKHAa.y.
Harypanna pectuTyiuja BeoMa peTko je MpeTnocTaB/baHa TaJHMOHY U HOBYaHO) Ka3HU. PeTku
Cy OWiM M ciydajeBH KallMTaJHE Ka3HE 3a KUBOTHIbY, YHMja MPHPOJa Ce JUPEKTHO Be3yje 3a
oaMasny kao Manugecranujy cuwie. CaHkiyje cy noralhane BlacHUKa KUBOTUEE U JIMIA KOja
CY Y 1aTUM OKOJIHOCTHMA MMaJjla KOHTPOJY HaJ BbOM (Ha MpUMep, HAaCTUPH).

[Tpuniun xommeH3amuje 61o je, Takohe, moxpehen cBpcu kaxmaBama. Hopuana kazHa
rMasa je oOJIMK BULIECTPYKOT H3HOCA BPEIHOCTH MoBpeheHor 1o6pa uim npeuusHo yrephexor
BHUCOKOT M3HOCa Ka3He. [IpeMa cy0jexTy koMme je HoBUaHa Ka3Ha IiahaHa, ApKaBHO] KacH WiIn
omreheHoM, pa3iMKyje ce HOBYaHA Ka3HAa Kao CAaHKIIMja JaBHOT JENIUKTa M Kao CaHKIHWja
MIPUBATHOT JAETHKTA. Y TIOTOEM CIIy4ajy, HaKo IPUBATHH JACTHUKT, KapakTep caHkiuje ynyhyje

Ja je ped o rpal)aHCKONpaBHO] OJTOBOPHOCTH Ca M3Pa3WTOM KPUBUYHOIPABHOM CBPXOM Yy

364 M. Annpejesuh, Q0z060pHoCcm 3a wmemy Kojy npuuuniy #cugomursd, cTp. 35. Anapejesuh KopucTH H3pa3
MIPHUHIUI KOMIO3HUIUje. Y CaBPEMEHO] TUTEPATYPH je yCTalbeH U3pa3 MPHUHIIUI KOMIICH3AIIH]C.
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ypehuBamy IpyIITBEHHX OAHOCA (MHIUBHUIyajdHAa M TeHepallHa MpeBeHIuja). MctoBpeMeHo,
BHCOKH M3HOC HOBYAHE Ka3HE KOja je CIIy)KWJIa M Kao HaKHaJa IITeTe yaabasaia je omreheHo
JUIIE Of1 UJIeje OCBETE M THME je IPUMEHA CUJIC OCTajasia y pyKama Jp>KaBHOT amapara.
Amnanusupajyhu npupoay oAroBOpHOCTH y CTapuM IpaBuMa, AHapejeBuh uctuye n1a je
WCKJbYYMBa KPUBUYHOIIPABHA OATOBOPHOCT 3@ IITETY KOjy MPHYUHH KUBOTUIHA OWIIa peTKa U

365  Taksa

na je Hajuemhe KoMOWHOBaHa ca rpal)aHCKONIPAaBHOM  OJTrOBOpHOIINY.
WCHPEIUIETeHOCT JIBa OCHOBHA BHJa MPaBHE OATOBOPHOCTH Y CTapuM IpaBUMa Ouia je oapas
HEeJI0BOJbHE M3IM(epEeHIIMPaHOCTH MpaBHUX oxHoca.>®® Carmamasajyhu ce ca peueHnM, Ha
OBOM MECTY YHHHMO Iperiie/l 01adpaHuX apXaundHUX MPaBa M MPaBHE OJTOBOPHOCTH 3a IMITETY
O )KUBOTHHA. TakaB HCTOPH]jCKOTIPABHH YBUJI JI03BOJIMNE HAaM J1a yOUUMO TIPBE ITPaBHE 00JIHKE
OBOT TMPaBHOT JIENHMKTA, NPOIEC pa3dABajarba KPUBUYHONpPaBHE M rpal)aHCKONpaBHE
OATOBOPHOCTH, Ka0 U YIOPENO MOCTOjarbe 3aIITUTE JbYIU U HUXOBE UMOBHHE O )KHUBOTHHA
Ha TepeHy rpalhaHcke ¥ KPUBUYHE OJTOBOPHOCTH.

W3Bopu mpaBa Jip>kaBa CTapor W CPelmber Beka pa3iinuuTo ypehyjy oaroBopHocTt 3a
IITETY Of XUBOTHIA. [10jJMOBHO pa3inKOBame 00jeKTUBHE M CYOjeKTHBHE OATOBOPHOCTH Ha
OBOM CTYIIbY pa3Boja IpaBa HE OrOBapa CaBPEMEHUM KapaKTepUCTHKaMa IPaBHE YCTAHOBE
oAroBopHocTu. Mel)yTum, 3aXTeBaHu yCI0BH OATOBOPHOCTH Y U3BOpUMa IpaBa JAp>kaBa CTapor
U Cpeler BeKa JI03B0JbaBajy Ja YCBOJEHH PEKUM OJITOBOPHOCTH YCIOBHO OIPEIETUMO Kao
CyOjeKTHBHY OJIFTOBOPHOCT, YKOJIMKO j€ 3aXTeBaHa HaMepa WJIM HeMaXXimka BIacHUKa, 6e3 003upa
Ha KapaKTePHCTUKE KUBOTHHA, MIIH Ka0 00j€KTUBHY OTOBOPHOCT, YKOJIUKO j€ 3aXTEB KPUBUIIE
M30CTajao M YCJIOB OJTOBOPHOCTH C€ THULA0 KapaKTepUCTHKa XKUBOTHIE. [IpumMepa panu, 10k
je XamypaOujeB 3aKOHHMK PEryiaucao Cy0jeKTUBHY OJTOBOPHOCT 3a IITETY Of )KUBOTHHE UHja
Cy OIlacHa CBOjCTBa II03HaTa BIIACHUKY, PUMCKO IIPABO j€ peryincaino 00jeKTUBHY OATOBOPHOCT
3a MITETY O/ YeTBOPOHOKHE )KUBOTUHHE.

OnmTe KapakTEpUCTHKE pErylIHcama OArOBOPHOCTH 3a INTETY OF >KUBOTHUHA Y
POOOBIACHUYKHMM H (peylaTHUM MpaBUMa jeCy Ka3yHCTUYHOCT, KJIACHU KapakKTep CaHKIHja U
MpalMoHaNHa JO0Ka3Ha cpenacTBa. [IpaBHM M3BOpH Cy MPOMMCHBANIM Ka3HE 3a II0jeIWHAYHE
CUTyalldje y KOjuMa JoJia3u JO TMOBpeje 3alTUNeHUX MpaBa M HMHTEpeca JbyAu. Y OICHU
JPYLITBEHE >KUBOTUIbE, MIPABJbEHA j€ pa3JiMKa Jia JIM je HITeTa MPOYy3pOKOBaHA CIOOOIHUM
JUIMMA WIKM 3aBUCHUM JIMIIMMA U CTBapuMa. Texke caHkIMje Ouiie cy mpomucaHe 3a MoBpe/e

HWHTEpeca cIo00MHUX JbYIH WK NPUIaIHAKA Biaaaajyher cioja npymTsa. 3a UcTe IeIuKTe, Y

365 M. Anzpejeuh, Odz2060pHocm 3a wimemy Kojy npuduHi Hcusomursa, crp. 31.
366 Ibidem.
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cily4ajy moBpene poba, KMeTa WM JAPYTMX KaTreropuja 3aBUCHUX JIMIA, Cieauia je Omaxa
ka3Ha. MpannoHasnHa jjoka3Ha CpecTBa 3aCHUBaja Cy ce Ha O0KUjUM 3HAIMMa KOjH! J10J1a3e 110
u3pakaja Kpo3 3aKJIETBY, CYyICKE [BOOOje M pa3lIW4UTE Jpyre HpalroHaHE IPOBEpe

HUCTUHUTOCTHU HaBOJa OKpI/IBJ'bE:HI/IX.367

1.1. XamypaOujeB 3aKOHHUK

XaMypabujeB 3aKOHUK, jeflaH O HajCTapHjuX 3aKOHMKA BaBuioHCKOr mapcTsa,’®®
ypehyje oAroBOpHOCT 3a MITETY KOjy YUYHMHU >KMBOTHE-A Y CKPOMHOM Opojy uiaHoBa (57, 58,
250, 251, 252).3% ITaxma je ycMepeHa Ka INTETH OJ CTOKE, IITO TPEACTaBIba jaCHH H3pa3
3eMJbOpaIHNYKeE puBpere BaBunoHckor mapcTBa. Hemapan nactup Koju IycTH CTOKY Jia lace
0e3 o100pema BIaCHUKA M0Jha WM HAKOH MPECTAHKa OIILITET BPEeMEHa Mallle, KaKmbaBaH je y
HaTypH (’KHTY) IpeMa MOBPIIMHK onaceHor 1oska.> 0 PeyeHo 0CiMKaBa 0ArOBOPHOCT TACTHPA
3a HEroBe pajibe, alll 300T IPOY3pPOKOBamka IITETe YIoTpeOoM KuBoTHma.> '+ V 06a caydaja
ped je 0 CyOjeKTHBHO] OTOBOPHOCTH MACTHPA, 300T IPOITyCTa JIa TPAKU 0I00pEHE BIaCHUKA
MmoJha, WK 300T KpIiewma 3abpaHe m3Bohema Ha ucnamnly (OJHOCHO Bpahama KUBOTHHA Ca
WCMalie) Koja je Bakuiia y rpaJjoBuMa ctapor BaBusioHa.

CucteM npaBuia OJrOBOPHOCTH 3a LITETY O KUBOTHH-a OMO je yTBpheH y ui. 250—
252. Axo XMBOTHH-a cama, 0e3 moBojAa O]l cTpaHe Tpehux nuna, yCMpTH YOBEKa, HErOBU
HaCJIETHUIM HEMA]y TIpaBa Jia Ty)Ke BIIaCHUKA )KUBOTUE. [Ipema ui. 250, ,,ako Bo, mponazehu
myTeM, mpoOoje ¥ yCMPTH 4OBeKa, ciydaj He Jaje OCHOBa 3a Tyxk0y”,%’? omHOCHO Mpema
JpyroM IpeBoay ,,aK0 MOAUBJBAIIM BO Yy CBOM jypemy Hekora ybozae W yOuje, 3a TO Hema

notpaxusama”.3"® JKuBoTHma y 0BOM CITydajy HpeAcTaBiba BHINY CHIIY, 33 UHje JeI0BAEE

367 C. Bpkuh, Teper 0Ka3uBamba Y KPUBUYHOM U HAPHUYHOM IIOCTYIIKY, 360pHux padosa Ilpasnoz gpaxyimema
v Hosom Caoy, 6p. 1,2012, ctp. 305.

368 cropuuapy pasaMuMTO ONpenesbyjy TauHe roauHe XamypaOujese BnafaBude CTapuM BaBHIOHCKHM
L[apCTBOM H, HAPOUHTO, TOJMHE TOHOIIEH-a 3aK0HA, aJIi IipeMa Ipeosal)yjyheM cTaHOBUINTY y HAYIH BJIaJaBHHA
Xamypabwuja tpajana je ox 1792. no 1750. rogune npe HOBe epe. 3aKOHH Cy TOHETH NPe]T KPaj IeTOBE BIIaJlaBUHE,
npemMa HeKMM u3BopuMa 1736. roauHe npe HOBe epe. 3aKOHU Cy OWIIM YKJIeCaH! Ha KaMEHE CTelle U ITOCTaBJbEeHH
y CBMM Ba)KHHjUM TPaJOBUMa I1apcTBa. 30MpPKa OBUX 3aKOHA MPeJICTaBIba HajOOJbEe CauyBaHH M HAj Ty )KH 3aKOHUK
CTapor BeKa, ,,0CIMKaBajylin jeaHy BHUCOKO pa3BHjeHY LMBIIIM3ALM]y, Kao Haj3HAYajHUjU H3JaHaK Oorare
cyMepcKo-akajcke KyHenpopmHe npaBHe Tpaauuuje”’. B. Cranmmuposuh, HoBu mornen Ha XamypaOujes
3aKOHUK, | neo, Ananu I[Ipasnoz paxynmema y Beoepady, 6p. 1, LIX, 2011, ctp. 134, 135.

38 Ynanosu 3akonuka Hasenenu npema JI. Hukomnuh, A. Bophesuh, op. cit.; B. Crannmuposuh, Hosu nornen na
XamypabujeB 3akoHuk, | neo, m B. Cranmmuposuh, HoBu mornen Ha XamypabujeB 3akonuk, |l neo, Ananu
Ipasnoe paxynmema y Beoepady, op. 2, L1X, 2011.

30 Ynanosu 57 u 58 Xamypabujesor 3akonuka, HaeaeHo npema: JI. Huxomuh, A. Bophesuh, op. cit., crp. 9.

371 Auapejesuh oBaj ciydaj mTeTe 06yxBarTa Kao MITETY o1 JKMBOTHBY. M. Auapejesuh, Odz06o0procm 3a wimenty
KOJY NpuyUunU JHcusomurva, cTp. 36.

372 B, Cranumuposuh, Hosu nornen Ha Xamypabujes 3axonuk, |l zeo, ctp. 111.

37 1. Huxonuh, A. Bophesuh, op. cit., cp. 25.
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BJIACHUK HE CHOCH OJroBOpHOCT. ONpaBlaHOCT TaKBE JIOTUKE BE3yje CE 3a HE3aIPKUBY CUITY
MOJIMBJbAJIE KUBOTHIGE, KOja je OMOJIOIIKM OCHa)KEHAa TEJIECHUM arpulOyTUMa 3a Hamal U
onOpany. 1lITeTa o AMBIBUX KUBOTHH-A, Takole, HUje naBaga OcHOBA 3a Tyx0y.>'* ITo cBoM
JIeTIOBaby, AUBJHE U TONMBIbAJIC KUBOTHILE Cy M3jelHAayaBaHe Ha paBHU BuIIe cuie. OBO
yjeaHo yKa3yje W Ha KiIacu(uKalujy )KMBOTHIY KOja je TOCTOjajla y CTapOM BaBHJIOHCKOM
npaBy, Ha gomahe M Ha OmacHe >KUBOTUHE. [IpUTOM, OmacHe >KMBOTHUEE OOyXBarajie Cy
nouBIbane oMahe SKUBOTHILE U IUBIbE KUBOTUIHE. S

VYKOJIMKO je UBOTHIbAa MMalla HaBUKY HacpTama Ha JbYJE M YKOJIUKO j€ TaKBO HEHO
MOHAIIalke OWIIO MO3HATO BIIACHHKY, JICJIOBAmE KUBOTHEGE INpECTaje na Oyne BHINA CHIIA.
Pacnionaxxyhu TakBuM ca3HamMMa, Ha BIACHUKY je OWJia OJrOBOPHOCT Ja INTETY CIPEYH,
OHOCHO J1a PU3UK HACTylama IITeTe yMamu. [Ipyrum pednma, 0COOMHE KUBOTULE OHIIE CY
MPETHOCTaBKa OATOBOPHOCTH 3a NPOY3POKOBaHY INTETY, alld y HYXHOM CaJejcTBy ca
MIPOITYCTOM BJIACHHKA JIa JIP3KU KUBOTHIbY HA HAYMH KOjU TTO3HABAHE FEHUX OIMIACHUX 0COOMHA
3axteBa. CTora je ped o cy0jeKTMBHOj OJTOBOPHOCTH BIIaCHUKA. Y XaMypaOujeBOM 3aKOHUKY
TO je peueHo y wi. 251 Ha cinenehu HaYHH:

,»AKO je TO3HaTO Jla YOBEK MMa BOja KOJU Hacphe poroBuma W rpaJiCKe BJIACTH MY

CKpEHY MaXxmby Ja My je BO IMO3HAT [0 MAaXHUTOCTH, a OH HE MOJIpEKe HETOBE POTOBE,

HUTH 3ay3/1a CBOI'a BOJIA, U Taj BO Mpo00/Ie U YCMPTH APYTor YOBEKA, OH (BJIACHUK BOJIA,

npuM. ayT.) Heka aa 30 mrexena cpebpa.”>’®

[Ipema npyrom mpeBoxy: ,,AKO HeuMju BO Xohe na ybose, U ako je (BIACHHUKY, ITPUM.

ayT.) TO MO3HATO, & OH HEroBe POroBe HUj€ MOJAPE3a0 HU CIPEUYHO CBOra BOja, aKO BO

yIapH CHHA CIOGOIHOT YoBeKa 1 ybuje ra, mnaruhe mosna mune cpebpa”.3’’

3a ycMmpheHnor poOa, HakHama mTeTe je Mama: 20 mekena cpedpa, oqHocHO TpehnHa
MuHe cpebpa.’’® Obasesa HakHaje MTETe HHjE ce OMMepaBala IpeMa HacTalloj MTETH, HO je
uMala yHarpeJ yTBpleH U3HOC, Uija je BUCHHA 3aBUCHIIA of cTaryca yemphenor auna. [Topen
HOBYAHE HAKHAJIe, 3aKOH je MI03HABA0 U HATYpaIHY PECTUTYLH]Y (WI. 263, mTeTa Ha )KUBOTHUELH
Kao0 MMOBHHCKOM JI00py BJacHWKa, O TOME BHUIlle y Tpehem paeny pajga). 3aKOHUK HUJe
MPOIKCUBAO KAXKHaBakEe )KUBOTUHE KOja je IITETy YUHHWIIA, HUTU KBeHy Npenajy omreheHoM

Ha HWMC HaKHaJC IJ_ITCTC.379 Kasnena momutuka Y 3aKOHUKY THMEC je y HOjeI[I/IHa‘-IHI/IM

374 M. Amngpejesuh, Oo0zosopnocm 3a wmemy KOjy RpUYUMU HCUGOMUFbd, CTP. 36. Bumern m: uin. 266
XamypabujeBor 3akonuka, npema J[. Huxonuh, A. Bophesuh, op. cit., ctp. 26.

375 M. Anapejesuh, [IpaBHa kBanuduKanuja KHBOTHESA, CTP. 97.

376 B. Cranumuposuh, Hosu nornen Ha Xamypabujes 3axonuk, |l zeo, ctp. 111.

377 1. Huxonuh, A. Bophesuh, op. cit., ctp. 25.

378 |bidem. B. Crannmuposuh, Hosu nornen na Xamypa6ujes 3akonux, |l neo, crp. 111.

379 M. Angpejeuh, Odzo60pnocm 3a wmeny Kojy npudunu scusomursd, crp. 36 u 37.

101



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

CcllyyajeBMMa MIPETIOCTaBUIa IPUHLMI KOMIIEH3allMje IPUHLIMITY TalHOHa, Texkehn u3rpaamu
,JIpaBHE JpxaBe” 1o XamypabujeBum ycrpojcreuma.

Ka3yncTH4HOCT 3aKOHCKHMX Ofpen0H OrpaHdvaBaja je HXOBY IPHUMEHY caMoO Ha
mrery y Buay cMptu juna. C 003upoM Ha YMEHCHUITY Ja je ITeTa caMa CMPT JIMIA, a HE IeHe
Hocienuue, CynpoTHO CaBpEMEHOM CXBaTamy IUTETE yciel CMPTH JIMLA, HAaKHAZa y OBUM
cllyyajeBUMa MMa KapakTep oaMasje. YHarpe] yTBpheHU M3HOCH HakHaje 1mTere Tpebaio je
Ja 3a70BoJbe MoBpeheHe JUMYHe W MMOBHHCKE MHTepece omTeheHuX smma, crnpedyaBajyhu
npuBaTHy ocBeTy. He camo y CBpCHM HakHaje, HEro W y OONMKY INTETe BHUJJbHBA je
Hepa3JBOjJeHOCT rpaljaHckonpaBHUX M KPUBUYHOIPABHUX elleMeHara oAroBopHocTH. CHara
3aKOHa OIJIe/lajia Ce YIPaBo y TOME IITO je IpeAcTaBibala pey Bilajapa KOJIMKO U3HOCH HaKHaja
mITeTe Kaja KUBOTHA YCMPTH CIIOOOIHOT YOBeKa (HeuHjer cuHa, Opara, khep, MajKy, UT.),
OAHOCHO poba (Kao MMOBMHCKO J00pO), YMjOj peud ce€ APYIHM HHUCY CMEIH YCIPOTHUBHUTH.

I/ICTOBpeMeHO, Ka3yuCTUIHOCT OCTaBJba OTBOPCHA BpaTa NUTAKY OATOBOPHOCTH 3a HITCTY OO

APYTUX XUBOTHHA, KA0 IITO je OBAaH HJIM KOIb.

1.2. Pumcko mpaBo

Nako opurmHamHum TekcT pumckor 3akoHa XII Tabmuma Huje cadyBaH, mpema
JIOCTYITHUM PEKOHCTPYKIIMjaMa ocMe Tabmuie, koja je ypehmsama memmkre,*®! 6uma cy
peryiucaHa JBa ciydaja IITETe OJ XMBOTHEbA: IITETa OJ YCTBOPOHOKHUX IKUBOTHUHEHA H
nonama Ha Tyhem semibumTy.*8? KasyncTHyHOCT OBOT 3aKOHA yKasyje HA THIMYHE CITydajeBe
NPOY3pOKOBama ITeTe, KOjU Cy OMIH MOCeOHO 3HAaUajHH Y JaTOM CTETeHY IPUBPEIHOT pa3Boja
PUMCKOT JpyIITBa. 3Ha4aj MOCTOjamkba caMo JIBE OJpe10e MOCTaje jaCaH YKOIUKO UMaMO Y BUTY
MIPOLIECHONPABHY OPHjEHTAIIN]y CUCTEMa IMpaBHE 3alITUTE y PUMCKOM IpaBy, Aa HE MOCTOjU
IIPaBO Ha 3alUTHTY MpPaBHOT J100pa YKOJIHMKO HHUje MpomucaHa Tyxk0a kojy omreheHn Moxe
nogHeTH cyny. Obligatio ex delicto HacTaje yKOIMKO je TpaBHU TOPENaK pacroyiarao
onrosapajyhoM actio poenalis 3a koHkpeTHH AenuKT. > [Ipema 3axony X1I Tabmuia, 1Be Tyx6e

cy oOyxBaraie JeJUKTe Off )KUBOTHIbA: actio de pauperie M actio de pastu.

380 B. Cranumuposuh, Hosu norsnen na Xamypabujes 3akonuk, 11 geo, crp. 119.

381 1. Huxonuh, A. Bophesuh, op. cit., ctp. 41.

382 Bunern: Ta6. VI, 6 u 7. Bun. XK. Byjyknuh, FORUM ROMANUM, Pumcka opacasa, npaso, peruzuja u
mumosu, lllecto m3memeHo nsname, [IpaBuu dakynrer YHuBep3utera y beorpany, 2012, ctp. 793. Ynopenutw,
. Hukomuh, A. Bophesuh, op. Cit., crp. 47.

383 [[uBMIHO PUMCKO MpaBoO PA3IMKOBAIO je YETHPU OCHOBHA IENMKTA, 3amTHheHa MojeauHaYHMM aKupjama
(Tyx6ama): furtum (kpaha), rapina (bona vi rapta, pas6ojuuuxa kpaha), iniuria (mospema) u damnum iniuria
datum (nporusnpasHo omreheme). [IpETOPCKUM eIUKTHMA TI0jeIMHA IPOTUBIIPABHA JIeNamba JOOMIa Cy Takohe
Kapakrtep nenukra. HajsHauajuuja mely muma 6ma cy: dolus (mpesapa), Vis ac metus (Hacibe U 3aCTpaIlHBakbE,
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Actio de pauperie TMIama ce MarepujaiHe mTeTe (Ha cTBapuMa), >t

yunmbeHe 0e3
HaMmepe, Tj. KpuBHIe. Ha 0BOj pa3menHoj JWHUjU TTOYMBANa je pasnuka usmely pauperie n
iniuria, jep je MOTOmWA Mo/ipa3yMeBaia KpuBHUILy. Tako je u YIujaH UCTHUIIA0 Ja pauperies est
damnum sine iniuria facientis datum, ogHOCHO mTeTa 0€3 MPOTHUBIPABHOCTH JI€JIOBaMHA
mreTHnKa.>® YenoBu 3a momm3ame Tyxk6e pasIHduTo Cy TyMadeHH TOKOM BpeMeHa. Mcnpsa je
3aXTEBaHO JIa je MarepHjajHy IITETy YYMHWIIA YSTBOPOHOXKHA JKUBOTHUHbA, NeNyjyhu contra
naturam, CynipoTHO CB0joj pupou. [1lojam 4eTBOPOHOKHE JKUBOTHEHE OJHOCHO CE€ Ha CTOKY:
OBIIE, KO3€, OMKOBH, KOHHM, Marapuu u myne.>®® Tokom kmacuunor 1063, OATOBOPHOCT je
MPOIIMPEHA W Ha CIIy4yajeBe INTETE OJf CTPAHE CBHUX OCTaJMX BpCTa qoMahuX >KUBOTHHbA.
VYcnoBU Cy CBEJICHM Ha 3aXTEB Jia IIITETa MOpa Jia MOTUYE O] BIAaCHUYKE jAoMahe KUBOTHHHE,
KOja je JlenoBalia Ha CIIOHTaH HA4WH, contra naturam.

OAroBopHOCT BIIaCHUKA OWIIa je 00jeKTHBHA M HACTYIAJA je HAa OCHOBY YHEHCHHIIC /1A
je BeroBa XHBOTHIbA MPUYMHWIA INTETY Apyrome. MelhyTum, oBa OAroBOpHOCT HHUje Owmiia
HeorpanuueHa. HampoTtuB, ycinoB contra naturam (NOHAIIalke KUBOTUEE CYNPOTHO HEHOJ
NPUPOJIH) HA MparMaTH4YaH HAYMH je pasrpaHu4yaBao chepe pu3HKa Koje Cy CHOCHIIHM BIACHUK
KHBOTHEE, omTehenn n 6mio xoje ymenrano Tpehe mume.® Yikonmko je BIacHHK mpomycTHo
Mepe HaJ30pa, WU Cy BIAcHUK, omTeheHn mim Tpehe Jnile HapaXXuiiv KUBOTHELY, HITH Ce
KUBOTHEbA MTOHAIIAJIA Y CKJIaly ca CBOJUM MPUPOIHUM HaBUKaMa, BAKUJIA Cy JIpyra mpaBuJa.
HeratuBHu ycioB jecTe OJCYCTBO KPHMBHIIE BJIACHHKA XMBOTHIEG — Ja OH HHUje 3HAO 3a
M3BPIICHU JCIHUKT WU JIa HUje MOTao Jia CIPEYH HEroBO M3BpIICHE. Y CYINPOTHOM, BIACHUK
KMBOTHIbE j€& OrOBApao 3a CONICTBEHY KPHBHILY, 4 HE 33 aKTe KUBOTHHE. o0

Jenna on opnuka actio de pauperie npema npema 3akony XII Tabnuna jecte HokcaliHa
OJITOBOPHOCT. Y PHUMCKOM TIpaBy, 3a IITETY KOJy MPOY3pPOKYyje CHH TOpPOAHUIIE, pOO WIIH
KUBOTHHA, OJITOBOPHOCT j€é CHOCHMO MMaJiall BIacTH HaJ muMa (noxaliter), TiegaHo mpema
TPeHyTKy TOH3a/ma Tyxkb6e (noxa caput sequitur).’®® OH je nMao ob6aesy nmahama HoBuaHe

Ka3HE 3a YUUICHU JENUKT (noxiam sarcire), ami ce Te 00aBe3e MOrao OCIOOOANUTH YKOIHKO

npunyza) u fraus creditorum (mpeeapa Ha mITETy HOBEpHOLA), KOjuMa jour Tpeba ToAaTH U KBasuaeaukTe: iudex
qui litem suam fecit, actio de deiectis vel effusis, actio de postis et suspensis u actio furti et damni adversus nautas
caupones stabularios. Bume o Tome, B. Eisner, M. Horvat, Rimsko pravo, Nakladni zavod Hrvatske, Zagreb,
1948, str. 450-452, 466-468.

34 R, Zimmermann, The Law of Obligations, Roman Foundation of Civilian Tradition, Juta & Co, Capetown,
Wetton, Johannesburg, 1990, p. 1101.

385 |bidem, p. 1097.

386 Quadrupedemve pecudum numero sunt et gregatim habentur. B. S. Jackson, Liability for Animals in Roman
Law, The Cambridge Law Journal, vol. 37, no. 1, 1978, p. 125.

37 R, Zimmermann, op. cit., p. 1103.

388 M. IMonojam, op. Cit., ctp. 50.

389 M. Boras, L. Margeti¢, Rimsko pravo, Pravni fakultet u Zagrebu, 1980, str. 181.
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IITETHUKA TIpeaa y Biact omrehenoMm (in noxam dedere, noxae deditio). Ilpenaja mreTHrka
BpiIeHa je MaHmunanujoM.>° OBa facultas alternativa ctBapana je MoryhHOCT f1a, TIpeaajom
IITEeTHUKA, olTeheHu cTeKkHe MPUIUKyY J1a ce Tu4Ho ocBeTu. >t MoTuBHU IpUBaTHE OCBETE IYTO
HUCY HaIyIITaJIl PUMCKO MPaBo, a TeK je nap JyCTHHHUjaH yKHHYO HOKCAJHY OATOBOPHOCT y
olHOCY Ha cuHOBe nopouie.>*? Jlpyru u3Bopu HaBOJE 1a HOKCAJTHA OIFOBOPHOCT MM KOpEHe
y IpaBeHOCTH, jep Omito OM HerpaBeIHO /1A JIOIIE BIIAAake CHHA, po0a MITH )KUBOTHIHE HAaHECe
Behy IITeTy HUXOBUM OYEBMMA MM TOCIOAApMMA O BPEIHOCTH KOjy OHM caMu MMajy.>%®
HoxcanHa oqroBopHOCT 3Ha4MiIa je 00aBe3y BIACHUKA J1a TUIaTH HOBYAHY Ka3HY HJIH J1a TIpenia
omteheHoM XuBOTHEY (noxae deditio) koja je mTeTy mpoyspokoBana.’® V¥V HokcamHOj
OZITOBOPHOCTHU OIJIe/la C€ MPUMHUTHUBHO CXBAaTambe O OCBETH KMBOTHUIHGHM KA0 NPOY3POKOBAUY
mrere.>*® 360r kapakTepa HoKcanHe Tyx0e, IIPaBO Ha MOAU3AKE actio de pauperie IPATHIIO je
CynOWHY >KMBOTHIGE: YKOJIMKO J>KUBOTHE-A NPOMEHH BIACHWKA, HOBH BJACHUK IIOCTaje
OIrOBOPaH; YKOJIMKO KHBOTUIA YTUHE NIpe [itis contestation, IpaBo Ha Tyx0y ce racu.3%
Actio de pastu (actio de pastu pecoris) IpuMemHBalia ce y cly4yajeBuMa morariie tyher
10Jba OJ] CTPAHE KUBOTHIHA, KA0 CUTYAIIMOHO ofpeleHor AeiuKTa. YCIOBU MPHUMEHE TYKOe
TUIAMM Cy ce mTeTe U y3pounuka.>®’ Ped je MarepujanHoj mTeTH, Ha 3eMibHIITY omTeheHor,
MIOTIAIIIOM IIJIOZI0BA 3€MJbE, T€ YKOJHMKO j€ )KMBOTHbA T0jesIa MJI0A0BE KOjU Cy NaJlu ca ApBeTa
Ha 3eMJby, Ty)k0a ce Huje Moria KopucTuTH. Ilojam nomahux XKHBOTHHA pecora, OJHOCHO
pecudes, 00yxBaTao je CBe YeTBOPOHOXKHE U JIBOHOXHE JKUBOTHH-E KOj€ 11acy U JKHUBE y CTany,
Kkpay win jary. CynpoTHO actio de pauperies, oBa Tyx0a je BakKujia 3a ILTETY Of KUBOTHUHA
KaJa ce OHe MOHaMajy secundum naturam suam, y CKIaay ca cCBOjUM MPHPOIHIM HaBHKama.>%
VY nuTeparypu je CIOpHO Ja JIM j€ ped O Cy0jeKTMBHO) OATOBOPHOCTH (J1a je BIACHUK HaMEpPHO

I HEMapHO ITyCTHO CBOjy CTOKY Ha Tylhe mosbe) umu o 06jexktusHoj.>% OckynHocT n3Bopa o

OBOj TYXOU YMHWIN Cy CIIOPHUM U H€HY HOKCAJIHY IPUPOJY. 3aCTYIHUIIU UJIeje CYyOjeKTUBHE

3% Ipidem, str. 182.

391 Bume o apymTBEHO] Y1034 HOKCaHe oarosopHoctd, M. ITosojan, op. Cit., ctp. 78-89.

392 Bumie o Tome, B. Eisner, M. Horvat, op. cit., str. 452.

39 Taj, Unemumyyuje, npeson O6pan Cranojesuh, 3aBox 3a yubenuke, beorpan, 2009, ctp. 323, 6p. 75.

3% Bume o Tome, B. Eisner, M. Horvat, op. cit., str. 452.

3% McTo mpUMUTHBHO CXBaTambe 0XHUBJBEHO je U Y (eyaanHoM 100y, Kaja cy BOheHH CyICKH MOCTYIIIU NPOTHB
KHUBOTHHbA.

3% M. Anapejesuh, O0z2060pHocm 3a wimemy Kojy npuduHu Hcusomursd, cTp. 38, 39.

397 M. Ionojam, op. cit., ctp. 132, 135-137.

3% M. Anapejesuh, Odz060pHocm 3a wimemy Kojy npuyuny Jcueomurba, crp. 39. Vcrto u, M. Ionojaw, op. Cit.,
ctp. 136.

3% Vnopenutu, R. Zimmermann, op. cit, p. 1107, u B. S. Jackson, op. cit., p. 137. Anzapejesuh ykasyje na je peu
0 00jeKTHBHOj OATOBOpPHOCTH, JoK Iloyojar 3ay3uma cTaB na je ped O CyOjeKTHBHOj OATOBOPHOCTH. M.
Awunpejesuh, Odeosoprocm 3a wimemy Kojy npuyuHu scugomured, ¢Ip. 39. M. Tlonojar, op. cit., ctp. 133.

104



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

OATOBOPHOCTHU CTOj€ HA CTAHOBHIITY OJICYCTBAa HOKCAJIHMTETA, JOK JAPYTHM UCTUYY HOKCAIHY
OIITOBOPHOCT Ka0 KapaKTePUCTHKY oBe Tyxkoe.

[IpaBuna actio de pauperie HuCy OuUla IPUMEHIJbMBA HA IITETY O JUBJBHX )KUBOTUIHA.
On »mux HUje Morna OMTH OYeKHMBaHA ONAarOCT HApaBH W IOHAIIAKE Y MPUITHUTOMIHEHOM
OKpYXery, 360r 4era yclos contra naturam wuuje 6uo ucnymen.’! 3a mrery on oBux
KUBOTH-A IPUMEHHBAO ce edictum de fens (edictum de feris), 0 KOjeM HEMa MHOTO CauyBaHHUX
Tparosa.*?? EQUKT ce THIa0 IUBILUX KMBOTHILA KOj€ Cy Pajii Urapa JompemMane y Pum us cBux
KpajeBa cBeTa, IpuMepa pajy HabpojaHe Kao ByK, MeJBEJ, JaB M maHtep, amu u mcu.*0® 404
Bpcre xuBoTHIA YKa3yjy Ha CTENICH HBHXOBE MPUCYTHOCTH Y PUMCKOM JPYIITBY.

VYcnoB mpuMeHe eauiicke Ty:x0e OHO je /1a je ITeTa HacTalla Ha JaBHOM ITyTY, OJHOCHO
Kajia je JIMIE XUBOTHIbY IPXKAJIO MOpEN jaBHOT IyTa, e JbyAU TMpojase, T€ je MPUCYCTBO
TIMBJbE )KUBOTHIHE MTPEICTaBIHAIIO N3BOP MoBehaHe omacHOCTH 3a mponaszHuke. Exuicka Tyx6a
oOyxBaraJa je MITeTy Ha CTBapuMa ¥ IITETY Y CIy4ajy CMPTH CIIOOOIHOT YOBEKa. 3a IITETY Of
JMBJbUX XKMBOTHEA OJTr0OBapao je HHXOB JprKanall, Koju HHje MOpao OWUTH HHXOB BIIACHHUK.
OnroBopHOCT je moctojana 6e3 o03mpa na i Owio Moryhe CrpeduTH IITETy, Ha OCHOBY
YHILEHUIIE J1a j€ JpXKamke JUBJbE U OMACHE KUBOTHIGE PU3HK 3a Jpyra una (qua vulgo iter
fiet).4%® YTUIMTApUCTHUKIM TyMademeM, HOpMe €IMKTa MPOIIMPEHe Cy KA CBUM IITETHHM
KHUBOTHEaMa, Ha CIOOOJM WM BE3aHHUM, YKOIMKO HE MOry OUTH CIlyTaHe Ha HayMH KOjU
crpeudaBa TIpoy3pokoBame mrete.*%° EaukT je mpomucrBao HOBYaHy Ka3HY, IpeMa BPCTH IITETe
u cTanexy omTtehenor, 6e3 MoryhHOCTH ocno6olema mpeaajoM KUBOTHEE. *0’

[lpumena oBuxX TyxOM TpaBWia je pa3nuKy u3Mely naenoBama XHBOTHHA Kao
HeyoOHuajeHor, contra naturam (actio de pauperie), u yoOudajeHor, secundum naturam (actio

de pastu, anu u actio de edictum). HeyobudajeHo MOHAIIAKE j€ OHO CYNPOTHO MPUITUTOMIBEHO)]

MPUPOJIU, KA0 ILTO je MpUMEpP KOma KOJU yjela WU ynapa Horom, 06e3 moBojaa. YoOuuajeHo

400 ynopenuru, M. Auapejesuh, Odzosoprocm 3a wimeny xojy npuuunu xcusomuroa, ctp. 38, 39, u M. INonojar,
op. cit., ctp. 134.

401 R, Zimmermann, op. cit., pp. 1113, 1114.

492 Ejukt cy JOHENM eIWIH, KOjU Cy CE CTapald O OJpKaBaky jaBHMX 3rpaja W 1mytesa (cura urbis) m
opranu3oBamy jaBHuX forahaja (ludi). R. Zimmermann, op. cit., p. 1106. M. ITonojaw, op. Cit., ctp. 143-151.
403'Y uTepaTypH je HCTaKHYTO MUIILEESE JIa CY €IMKTOM UCIIPBa OWiin 00yxBahieHH caMo T1ac ¥ HEPACT, OJIHOCHO
Bemap, a Jia je KacHMje oBa JINCTa MpoLInpuBaHa, o0yxBatajylin Apyre AuBIbe )XKUBOTHEC. R. Zimmermann, op.
cit., p. 1106. M. Ilomnojar, op. Cit., ctp. 146.

404y nurtepaTypH je CHIOPHO | J1a JIM j€ U Ha KOj| HauMH OUjIa peryjiucana oroBOPHOCT 3a ITeTy o/ naca. [lpema
jeaHOM MHILBERY, actio de pauperie Huje obyxBaraia Iice, ajiv joj je KACHUjUM TyMadyemh1Ma JIaT U Taj 00yXBaT.
IIpema apyroM MHIILBEY, ITOCTOjao je mocebaH 3aKOH KOjH je peryiucao ose mrere, Lex Pesolania. TIpema
TpeheM MHUIILBEBY, IIcH ¢y Ouam obyxsahenu momenytum edictum de feris. B. S. Jackson, op. cit., pp. 128-133.
O mocrojamy Lex Pesolania de cane sugetn 1, M. ITomojan, op. cit., crp. 151, 152,

405 R, Zimmermann, op. cit., p. 1106.

406 B, S. Jackson, op. cit., p. 136.

407 Bume o Tome, B. Eisner, M. Horvat, op. cit., str. 452; R. Zimmermann, op. cit., pp. 1106, 1107.
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JIeTI0OBakbe KUBOTHHA jeCTe IMpUMep Koma KOju yhaapa kazxa My ce npube c sneha. OmacHum
KUBOTHIbAMa Cy CMaTpaHe IHMBJbE >KUBOTHIEG M Jomahe Koje nemyjy conmtra naturam.
OnroBopHocCT je y o0a ciaydaja 6uiia 00jeKTHBHA — 32 TUBJBE KUBOTHILE HA OCHOBY edictum de
feris,**® a 3a nomahe xuBOTHESE HA OCHOBY actio de pauperie. Y TUTEpaTypH je CIOPHO 1A JIH
ce contra naturam AENOBamke MPOLEHHUBAIO NPEMa HHANBUIYATHUM OcOOMHaMa KOHKPETHE
KMBOTHH-E HJIH TIpeMa 0COOMHAMa KUBOTUICKe BpcTe kao Takse.?® Pasnuuuto je TymayeHo
J1a JIW Be3aH 1ac KOjH Yje/ie MPOoJIa3HUKA MOCTYIA POTHBHO UJTH Y CKJIATy ca CBOjOM IIPHUPOJIOM.
ApryMEHT y KOPUCT MPBOT CTaBa JISKHU Y IPUITHUTOMIBEHOCTH I1Ca; aPTyMEHT Y KOPHUCT JAPYror
CTaBa 3aCHUBA CE HA OMACHOCTH IICa KOjer BIACHUK YIPABO M3 TOT pasiora Apxu BesaHor.*10
[Tpouena HeyoOM4YajeHOCTH JENOBama 3HAUWIA j€ Jla je WUCTa JKUBOTHHbA, Y Pa3INYUTUM
CHTyalljama, CMaTpaHa OINACHOM HJIM OOMYHOM, OJHOCHO HMMaja je pa3UuuTy IpaBHY
kBanmudukanujy. To je BOIUIO ¥ MPUMEHH PAa3TUUUTHX TY)KOHU, Y3 UCITYHCHE OCTAIHNX YCIIOBA.
BpojHocT 1 pazHoBpcHOCT omtehema Tyhux cTBapH y yciioBuMa Ka3yuCTUYHOT 3aKOHA
XII Tabnuna, nosena je no ycBajama 3akoHa Lex Aquilia de damno y noba PemyOnuke.
AKBHIIM]EB 3aKOH JEIMHCTBEHO je pErylucao LUWBWIHHM HCTUKT damnum iniuria datum
(npotusnpasHo omreheme Tyhux ctBapm),*!! 3amemyjyhn 10 Tana Baxkehe 3akoHe U mpaBuia,
yksbyuayjyhu u 3axon XII tabmuia.*'? Camo y u3y3eTHUM cilydajeBUMa, Kajaa ce AKBHIIHjeB
3aKOH HHj€ MOTao NMPHMEHHTH, BaXXHJa Cy MpaBHia MOMEHYTHX TyXOu. Paznor ymopemnor
OINICTaHKa actio de pauperie, HAKOH JIOHOLIEHa AKBWJIHMJEBOI 3aKOHA, LITO j€ IMOCEOHO
ucrakayto y Macturynujama u Jlurectama, Jexu y YHEBCHAIY KOMIIEMEHTaPHOCTH OCHOBA
OITOBOPHOCTH: TIPBA OATOBOPHOCT je 00jEKTHBHA, MOTOMA cyOjekTuBHa. 1
AXBUIIMjaHCKa OJITOBOPHOCT 3axTeBaJla je TUPEKTHY Y3pOo4Hy Be3y u3mely ¢uzuyxor

).4% OnrosoprocT je

JIeIoBamka MTETHUKA U HAcTaje mTeTe (damnum corpore corpori datum
MOCTOjajia YKOJIUKO j€ Y3POK IITeTe OMII0 MPOTUBIPABHO JACNOBame (iniuria, quod non iure fit).
TakBa OIrOBOPHOCT HMCIIpBa je MMaja 00jeKTHBHA oOeliexja jep HUje yTBphHBaHa KpUBHIIA.

MehyTtum, KacHHje ce 1ojaM iniuria mo4eo NPUMEHUBATH TaKo J1a OATOBOPHOCT MOCTOjJH CaMO

408 YV nurepaTypy je M3pakeHO U MUNLbEHE O CyOjeKTMBHO] NPUPOJM OBE OJrOBOPHOCTH. Buiue o Tome, M.
[Momnojar, op. Cit., ctp. 147, 148.

499 M. Aunpejesuh, [TpaBHa kBanudukamyja *KUBOTURa, cTp. 98. R. Zimmermann, op. cit., pp. 1103, 1114.

410 R, Zimmermann, op. cit., p. 1117.

413K, Byjyxuuh, 0p. cit., crp. 106. Y ynotpe6u je u n3pas akBHIMjaHCKH 3aKOH, aJli IIPEJHOCT KA0 UCTIPABHUjEM
najeMo m3pa3y AKBWIHjEB 3aKOH, 03HaudaBajyhwm moHocHmona 3akoHa. TyxO0y W OArOBOPHOCT KOjH HACTajy Ha
OCHOBY OBOT 3aKOHA IMPUCBOJHO 03HAYaBaMO Kao aKBWJIMjaHCKA TY)k0a M aKBUJIMjaHCKa OJTOBOPHOCT.

412 | ex Aquilia omnibuslegibus, quae ante se de damno iniuria locutae sunt, derogavit, siveduodecim tabulis, sive
alia quae fuit. Ulp. D. 9, 2, 1. Haeneno npema, R. Zimmermann, op. cit., p. 953.

413 B. S. Jackson, op. cit., p. 138.

414 B, Eisner, M. Horvat, op. cit., str. 457-458. M. Boras, L. Margetié, op. Cit., str. 180. Taj, Hucmumyyuje, ctp.
279, 6p. 219.
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YKOJIMKO j€ MTETHUK CKPUBHO IITETY CBOJUM MPOTHBIIPABHUM TOHamameM. OBaj Cy0jeKTUBHU
YCJIOB OATOBOPHOCTH, culpa Aquiliana, TymadeH je BeoMma IIMPOKO, oOyxBarajyhu mopen
HaMepe M CBaKy HEMapHOCT W Henaxmwy (in lege Aquilia et levissima culpa venit), anu cBe
JIOKJIE ce paiu o unmemny. "> Ha pasnuunToM TyMauemy yciaoBa aKBHIIHjaHCKE OIrOBOPHOCTH,
KJIACHYHH TIPABHUIM Pa3BUIIM Cy yUYCHE O y3pOYHOj BE3W U KPHUBHIM, Ka0 OOjEKTUBHOM H
Cy0jeKTHBHOM YCJIOBY OJTOBOPHOCTH. YIIPaBO j€ 3aXxTeB KPHUBHUIIC HajBehHW JTONMPUHOC
AKBHIIM]€BOT 3aKOHA.

Kana je ped o mTeTn o )KMBOTHIbA, 3aKOH j€ MPUMEHHBAH CaMO Y CIIy4ajy Kaja je
BJIACHUK TIOJICTUIIA0 KUBOTUELE WM je OMO HEMapaH y HBHUXOBOM JPXKamkby YUME j€ H3JI0KUO
JTUPEKTHOM PH3HMKY Tyhe cTBapu. AKBWIMjEB 3aKOH HHje NPUMEHHBAH 3a IITETE KOje Cy
KHBOTHE-E TIPOY3POKOBAJle HE3aBHCHO Of pammy uoBeka.*'® Vnmmjam je cymporcrasimbao
MpUMEpEe TOAMBIHAJTIOT KO KOJH yAapH KOIMTOM, HOAMBIHAJIOr OMKa KOjU yOonIe porom u
paszjapeHe MyJe Koja MPUYUHHM IITETY, Kaja ce IpuMemyje actio de pauperie, ca IpuMmepuma
kKaga aomaha >KUBOTHHE-a MPEBpPHE TEPeT 300T HEPABHOI TEPEHA, KPUBHUIC TOHHYA WIIH
npeontepeheHocTH, Kaja ce mpumemyje actio ex lege Aquilia jep OCTOjU JbYICKA KPUBHIIA.
JlonatHo, aKko je pa3japeHOCT KUBOTHH-E HACTalla Ka0 PE3yaATaT YOBEKOBOT JIeJIOBama (PaHUO
KOBha KOjU je MOTOM pazjapeH ycien Oola ygapuo KOMUTOM Jpyro JHIE), Taga cy Ouiu
MICIY-eHH YCIIOBM 3a TIPUMeEHY actio ex lege Aquilia.*'’ Y ToM cmuciy, oBaj 3aKkoH HHje
peryaucao ciiydajeBe IITeTe O]l )KUBOTHHA, a HEroB JONPUHOC 3HATHO je Behu Kaja je ped o
HITETH Ha )KUBOTHUIbaMa (0 ueMy he Outu peun y Tpehem aeny pana).

Bpenu momenyTu a y HaBeleHa JiBa clydyaja KOpUIIhema KUBOTHHE KaO CPEICTBA
MPOY3pOKOBama MTeTe (TOACTUILIAke W PU3MK 3a Tyhe cTBapu), BIACHHUK >KUBOTHHE j€
oaroBapao 300r cBoje KpuBHIle. Tama je 1 AKBUIIM]EB 3aKOH HCIIOJhABa0 ,,KaXKHaBamkbe Kao
OCHOBHY CBPXy ypehuBama 07HOCa HACTANIMX INTETHHM MOCTYMIMMAa kuBoTHEe . %8 TTpema
AKBWIH]€BOM 3aKOHY, Y CiTy4ajy omrehema cTBapy HOBYaHa Ka3HAa M3HOCHIIA j€ FeHY HajBUIITY
BpeHOCT y moceamux 30 mana.*!® Kana je BuIIe TMIa MPUUYMHUIO IITETY, CBAKO O HHUX je
OWJI0 TyXKHO Jla MJIaTy HajBUILY HOBYAHY BpeqHOCT omiTeheHe cTBapu. J[olaTHO, YKOJIHMKO je
TYXEHHU OJJPUIIA0 OJITOBOPHOCT, @ TOKOM ITOCTYIIKA CE€ YTBPIH JIa jeCTe OATOBOPaH, Mpecyaa je

IIacHNa Ha JBOCTPYKH M3HOC, in duplum (crescit in duplum adversus infitiantem).*?° Peyeno

415 Bume o Tome, B. Eisner, M. Horvat, op. cit., str. 457—458. M. ITonojan, op. cit., ctp. 138-139.

416 M. Anapejesuh, Odz060pHocm 3a wmemy Kojy npudunu sxcueomursa, ctp. 41. M. Tlonojam, op. Cit., ctp. 137.
417 M. IMonojam, op. cit., ctp. 139-140.

418 M. Anapejesuh, Odz2060pHocm 3a wimemy Kojy npuduHi HCUe0Mutsd, cIp. 32.

419 K. Byjyxmuh, op. cit., ctp. 795.

420 B, Eisner, M. Horvat, op. cit., str. 458.
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yKa3yje Ja PUMCKO IMPaBO HUje HAIMYIITANO UJCje KaXKHhaBamka y OMIITETHOM ITpaBy, YIPKOC
Pa3Bojy IPHUHIKIIA TTPOLICHE MITETE (BPEIHOCT KOjy j€ CTBap MMaia y oapeheHoM TpeHyTKY).
W3 w3noxkeHor cucrema TyxkOu (actio de pauperie, actio de pastu, actio Aquilia),
MPUMETHO j€ Pa3lIMKOBAE JIEI0Bamka JKUBOTHHA TOJ] yTHIIAjeM 4YoBeka (actio Aquilia) n
CIIOHTAHOT JIeJIOBama XKUBOTUILE (actio de pauperie, actio de pastu). Y TIOTOHBEM CITydajy,
3aJpXKaHo je ypeheme 00jeKTUBHE OJIrTOBOPHOCTH 32 IITETY O] ’KUBOTHEbA KPO3 Pa3B0j PUMCKOT
npaBa. He Hamymmrajyhu uejy KakmbaBama y ISTUKTHOM CUCTEMY OJTOBOPHOCTH, Y PUMCKOM
MpaBy HUKaJa J0 Kpaja HUje Omia WCKpHCTamucaHa pasnuka u3mely rpahanckompaBHe U

KPUBHUYHOIIPABHC OAT'OBOPHOCTH, HA HAYMH KAaKO UX JlaHaC CXBATaMO.

1.3. Canwmjcku 3aK0H

Kao jenan ox HajcTapujuX T3B. BApBAPCKUX 3aKOHMKA, CallijCKU 3aKOH j€ MpeICTaBHUK
3aKOHHKa HacTanux y EBponu y cpeamem Beky. Ped je 0 300pHUKY 00M4YajHOT IpaBa CanjcKuxX
®dpanaka, mucad Ha (MCKBApEHOM) JTaTHHCKOM je3uky.*?! 3nauajna maxma Ouna je mocehena
cllydajeBMMa noBpehuBama U oly3uMama Tyhux KUBOTHHA, IOK j€ MUTAakE IITETE YUUHEHE
OJ1 CTpaHe )KUBOTHHE OMJIO PETYIMCAHO CaMO jeJTHOM HOPMOM.

I'maBa 36 3akoHa MpPONMMCHBAJTA je KaJa YOBEKa YCMPTHU OHMJIO KOja YETBOPOHOXKHA
nomaha KHBOTHEbA ,,[TOJIOBUHY KPBHUHE IU1aha rocronap )KUBOTHEGE, a 3 JIPYTy MOJOBUHY
opnamhenoM nuiy Tpeba npenaru camo xusuHue”.*?2 HaBenena onpen6a y OMuCy mTeTe IUK
Ha oxroBapajyhy ozapen0y 3akona XII Tabnuua, orpanuuaBajyhu ce Ha mTere of
4eTBOPOHOXKHE JoMahe kuBOTHI-e. KasyHcTHUHOCT 3akoHa OOJHMK IITETe CBOJM CaMoO Ha
yOucTBO yoBeka. OAroBOpHOCT BIaCHUKA KUBOTUIE Ouia je o0jektuBHa. KpBHUHA (vergelda)
je 3aBHCHIIa O] CTaJIeNIKe MPUIIAHOCTH YOHjEeHOT YOBeKa M H-eroBoT Tonoxkaja.*?® Pasmmke y

CTAJICKY U pO,[[OBCKOj MMpUIagHOCTH YTHULIAJIC CY HAa BUCUHY I(pBHI/IHC.424 Bucuna KPBHUHC ouna

421 T1. Huxonuh, A. Bophesuh, op. cit., ctp. 49.

422 |bidem, ctp. 62.

423 (DpanHayko OPYIITBO Pa3sIHKOBANO je TPM CTajleka, cacTaBlbeHa OJl T€PMAHCKOI CTAHOBHHUIITBA (OCBajaun
Camujckn OpaHIM M TepMaHCKa IUIEMEHa KOja Cy 3aTeucHa INPIIUKOM OCBajarba TEPUTOPHjE OJf CTpaHE
Canujckux ®panaka) u ranopuMckor ctanoBHUIITBA ("anm 1 Pumipann). HajBummm crasnex YMHMIO je deynanHo
IUIEMCTBO, TTIOTOM j€ CIJISIMO CTaJIeK CI000IHOT CTAHOBHMIITBA, M Ha KPajy CTAJEX MOJTYy3aBHCHOT M 3aBUCHOT
CTaHOBHHIITBA. MehyTum, yHyTap HCTOr CTajeka HHje OMO jeJHAaK II0JI0’Kaj TePMAHCKOT W TaJOPHUMCKOT
cranopaumTBa. Jb. Kanauh, Canujcku 3aKoH ¥ ApymTBeHN oaHOCH y PpaHaukoj y noda Meposunra, Ananu
Ilpasnoe gpaxyrimema y beoepady, op. 1, 1969, ctp. 53-55.

424 33 youcTBO crnoboxHor Ppanka, kppHKHA je u3Hockna 200 conuaa. 3a yOucTBo uaHa Kpasbese nparmse — 600
coyaa. 3a yOHCTBO JIMTa WK KPaJbeBUX KMETOBA (JIBE KaTETOPH]je IMOTy3aBUCHOT CTaHOBHUIITBA) — 100 comuma.
3a yOucTBO pUMCKHUX KOJIOHa (Tpeha kaTeropuja 1moyry3aBHCHOT CTAHOBHHINTBA) — 62,5 conmaa. 3a yOUCTBO poba
(3aBuCcHO cTaHOBHHUINTBO) — 30 conuaa, jeHAKO Kao 3a yOHUCTBO uBoTHIBE. Ibidem, ctp. 54, 57, 58.
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je onpehena oxpendama koje cy peryiaucalie KpuBUYHA Jieia y Be3u ca youcrtsoM. Mmajyhu y

BHJIy JIa je 3aKOH PEeryJIIcao YOUcTBO ciobosHe xene,*?

3aKJbY4yjeMO JIa CE€ M Y TOM CIIy4ajy
ycMmphema o1 cTpaHe KHBOTHEEG IpUMEHUBAJIa HaBeAeHa onpenda, Koja CaapKu
HeUCKJbyuyjyhu TepmuH ,,uoBek”. Mcra 3amrTura HHMje Ouia mpomucaHa 3a >KEHE Koje
MIPUIIAa]y 3aBUCHOM CTAaHOBHUIIITBY.

3a pa3nuKy of actio de pauperie pUMCKOT TIpaBa, IIpeMa Ko0joj je BIaCHUK UMao U300p
u3mel)y HakHaje 1miTeTre (KOMIIGH3alMja) W Tpelaje KUBOTUELE INTETHUKA (HOKCAIHA
OIrOBOpHOCT), oApende Canujckor 3aKOHA MPOIHUCYjy Kymylanujy obe caHkmuje. Tume je
OZITOBOPHOCT 32 IITETY O]l )KUBOTHIbA T0jayaHa y (paHAYKOM JPYIITBY, a HJIeja KaKhaBamba
jacHO HWCTakHyTa. BpemHOCT XMBOTHEE HHjE TpEACTaB/baja MEPy IOJIOBHHE BPEIHOCTH
KMBOTa YOBEKA, HE3aBHCHO O] CTaJie)Ka, HO M3pa3 HJeje KaXmaama. [loponumy youjenor
Mpe/iaBaHa je )KMBOTHbA J]a Ha F0j IIPUMEHE CBOjY OCBETY HIIU J1a je KOPUCTE Y CBOjE CBpXE.

OXroBOpHOCT BIIACHUKA JKUBOTHEC HEMa HMCKJbYYHMBO TpaljaHCKONpaBHE EIEMEHTE.
[Tocrojame KpBHUHE MpelCTaB/ba OWTAH KPUBHUYHONPABHU EJIEMEHT OATOBOPHOCTH, IITO
yKa3yje Ha Hepa3rpaHUueHOCT MPUPOJIE IPaBHE OATOBOPHOCTH Y CpebeM BeKy ko CaimjcKux
®panaka. Kao mito je peueHo, kpBHUHA je Omita ofpel)eHa koJy KpUBUYHUX Jiena youcTsa. TakBo
ONpPENIEIbCHE JaCHO YKa3ajy Ha HeH KPUBUYHONpPABHU Kapakrep. llojeamHu ayropu
o0jalmanajy /1a je KpBHUHA, KOjy je yOuIla Mopao Jia IjiaTu, 3arpaBo Ouiia cacTaB/beHa U3 J1Ba
WU TPU JIeNia, O KOJUX j€ jellaH YBEK MPHUMaZao Kpajby, a OCTaU Cy JAEJbEHU Y TOPOAHIIN
ybujeHor.*?® C 0631upoM 11a Koz OFOBOPHOCTH 3a IITETY Ol )KHBOTHIbA, HEH BIACHUK JyTyje
MOJIOBUHY KPBHUHE, OCTAJIO j& Hepa3jalllleHO JIa JIU j€ TaKaB OJJHOC YCIOBJLEH YHEHCHUIIOM Ja
j€ )KMBOTH-a KPBHUK HITH CE 3alIPaBO KPaJbEeB JIC0 ,,0MPAIITAa0’” BIACHUKY KHBOTHIE. Moryhe
j€ na je mopoauiia youjeHor n1ooujana >KUBOTHEY M YETBPTUHY (MJIM MambH J1€0) KPBHUHE, a J1a
je TmpeocTanu Je0 MPUIaAao Kpajby. YKOJIMKO CBPXY KPaJbEBOT Jieia BUAMMO Y CBOjEBPCHUM
,»JJOKOMHAMa” 3a paBHY 3alITUTY KOja CTOjU M3a KPaJbeBOT 3aKOHA, OHJIA j€ Majo BEPOBAaTHO
na Ou ce KoJ MpOy3pOKOBama IITETE OJl JKUBOTHEbA KPajbeB JICO ,,0MPAIITA0” BIACHUKY
KUBOTHIbE. Behy BepoBarHOhY HyIM cCMamUBamke KPBHUHE YCIIe]] YNEEHUIIE J1a j& )KHBOTHUEHA

MIPOY3pOKOBaja CMPT YOBEKa, KOje CMambUBambe TPIH U KPajbeB J1€0 U €0 MOPOIUIle YOU]eHOT.

425 33 y6ucTBO C1060/HE KEHE TPYAHHIE, KPBHMHA je m3Hocua 800 conmmma. 3a youcTBo cnobojHe KeHe Koja
Moxe na paha — 600 conmmma. 3a yOucTBo ci1000/1HE KEeHE Koja He Moxe jaa paha — 200 conmuaa. [IpumeTHo je nma
j€ KpBHHHA 32 YOHUCTBO JX€HE KOja HEe MOXke J1a paha jemHaka ca KpBHUHOM 3a yonucTBo dpaHka, a 1a je KpBHUHA
3a yOMCTBO TpyAHuIle ueTupH IyTa Beha. Jb. Kanmuh, op. cit., cp. 55.

426 |bidem, ctp. 55, 56.
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1.4. Bu3aHTH]CKO U CJIOBEHCKA (peyaanHa nmpaBa

Bu3anTujcku M3BOpH MpaBa y CBOjOj OCHOBH CaAPKajM Cy MPUXBAT ¥ HAATPaliby Hal
PUMCKHM IIPaBOM, HAKOH Taja 3amagHor puMckor napersa. [loctojehe pumcko mpaBo Tpreno
j€ yTHIlaj MpOMEeHa Yy JIPYIITBEHUM OJHOCHMA, ajd M OJIMCKOCT oOWYaja Hapoaa y cacTaBy
Buzantyuje. CnoBeHCKH M3BOpH IpaBa 00yXBarajy HCTOPHUJCKE MPaBHE M3BOPE Pa3IUUUTHX
CIIOBEHCKUX nprkaBa. Carnenapajyhu oBe u3Bope, mope Konupukaimje CIIOBEeHCKOT 00MYajHOT
IpaBa, MPUMETHA je PeLeNiija BU3aHTH)CKOT (M PUMCKOT) IpaBa.

3eMibopaTHUUKH 3aKoHY2’ GHO je Hajyke Be3aH 3a YNoTpeby KUBOTHIbY y HPUBPEIH
BU3aHTHjcKe JpkaBe. CTora He 4yau OpOjHOCT OJIpeIOU KOje Peryiauily ITETy Of )KUBOTHUbA
(um. 23, 25, 38, 42, 43, 46, 48, 49, 53, 77, 85).42 JKusoTume cy pasnukoBaHe Ha joMahe u
JMBJbE, KOja KBaTU(UKAIFja je YCIOBJbaBaja MOCTOjamke OTOBOPHOCTH.

Hajuemrhu cnyuaj mrere on qomahux KUBOTH-A OHIIa je TIOTPa, OAHOCHO IITETa Ha
BOhmallMMa, BUHOTpaIuMa, brBamMa u obpalenum nossuma. Pasnuky je mpaBuso koja nomaha
KHUBOTHIbA j€ MOTPY YUMHWIIA, OMK WIIM HEKa Mamke ONacHa XKHUBOTHHHA: Ipace, OBIa WK Tac.
AKo je OMK y4yuHHO MOTpY, omreheHu je 610 TyXKaH Ja ra Mnpeaa BIaCHUKY U TPaXXd HaKHAIY
mrere (wi. 38 u 48). Ykonuko He mpena Ouka, HO ra moBpenu (oacede Y UK per, Ocenu
ra) unu youje, 6M0 je MykaH [a BIACHUKY HaJIOKHAIW 31paBor 6uka.*?® JenHako je Baxumno u
aKo je MOBpe/a JKUBOTUHE HACTYITMIIA YCIIE HeTTaX e, Y IOKYIIajy HCTepHBamka U3 BUHOTPaIa
(un. 85). IlpuHuun TaNnMoHa je €BUJIEHTAaH, ajld caJa MOCEOHO y MHTEpECY 3allTUTE PaJHUX
KUBOTHIA. VICTOBpEeMEHO ce MHCUCTUPAJIO Ha MPaBHO] ApKaBH, y K0joj cy rpahanu BoheHu
3aKOHOM: OIITEheHH je yXaH Jja TpaKu HaKHa/y IITeTe U He CMe J1a C€ CBETH Ha )KUBOTUIbU.
[Tactup koju je uyBao OuMKa y Bpeme MOTpPe HHje OCTajao O€3 CBOje 3apaje, allk j€ JTYroBao
HakHaAy mrere omrehenoM (wi. 25).

[IpaBuna cy apyrauuja ako je moTpy YYMHMIIO Ipace, oBla uin nac (wi. 49, 53). Ilpsu
IyT KaJla OBE XKUBOTHH-E YUHHE MOTPY, olTeheHu je Ouo TyxaH J1a UX BPaTH BIACHUKY U TPAXKH
HaZokHany wrete. pyru nyr — omrehenu je OMO AyKaH Ja UX BpPaTH BIACHHUKY, TPaKu
HA/IOKHA/Ty IITETE U OTIOMEHe BiacHUKa. Tpehu myT — omreheHn je Morao aa UM ojcede yIm

WK J1a uX youje, 300r KOr YhuHa He OM CHOCHO OJIrOBOPHOCT. AKO Ou omteheHu mocine mpse

427 NOMOS GEORGIKOS je Bu3aHTH]CKH 3aKOH KOjH ypelyje oJlHOCE TIOBOOM J€NaTHOCTH CIOO0IHHX CebaKa
Y CEOCKHM OIIITHHAMA, ToHeT y nepuoxny m3mehy kpaja VIl u cpennne VIII Beka. JI. Hukomuh, A. HBophesuh,
op. cit., ctp. 77.

428 |bidem, cTp. 79-83.

42%'Y 0BOM cITyyajy IpHMETHA je U IITeTa NPOy3pPOKOBAHA )KUBOTUELH, allHl j€ Pa3MaTpaMo Ha OBOM MECTY jep je
OPraHCKM BE3aHa 3a JEIUKT HOTpe.
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WIN Jpyre MoTpe YOUo >KUBOTHIGY, TyXKaH je OMO Ja BIACHUKY Ipeaa MCTy BPCTY )KUBOTHIHE
KOjy je youo (mpace 3a mpace, OBIly 3a OBITY).

3a pa3nuKy o7 pUMCKOT TIpaBa, I1ie Ce 3a IMTETe O] aca MPUMEmUBA0 edictum de feris,
y BHM3aHTHJCKOM JpYHITBY Tac je cMarpaH jaomahoMm kuBOTHEHOM. [IpuMmemuBana cy ce
JeIMHCTBEHA MPaBWJIa 3a IITETE Of I1aca M OCTAIMX JIoMahuX )KUBOTHIbA. YKOJIHKO j€ BIACHUK
KOPHCTHO CBOT IICa Kao CPEICTBO MPOY3POKOBaa IITETE JIPYroMe, HEeroBa OATOBOPHOCT je
canpkana rpahaHCKONpaBHE eJeMeHTe (HaJOKHA/Aa INTETe) M KPUBUYHOIPABHE ECIEMEHTE
(TenecHa xa3Ha). Tako, 4. 77 3aKoHa je MPOIKUCHUBAO:

,»AKO HEKO MMa jaKor I1ca, KOj! Hama/ia Ha JIpyre, 11a TOT jaKor Iica HaXyIlIKa Ha clla0ujer

OJ1 ’era, Ta ce JecH Ja HekH nac Oyae moBpeheH wiu yruHe, oHIa HEKa HaJOKHAIH

IITETy HETOBOM BJIACHHKY M Heka j001je aBaHaect mmba”. 4%

3a mrery o TMBJBHX KUBOTHIbA C€ HUje oaroapaio. [Tactup koMe je OMK mpeaar Huje
O0uo onroBopaH ako Ouka yowje ByK, alu je OO OykaH Ja Mokaxke Tpyn Ouka (wi. 23).
Mehytum, pa3nuky rpaBu Jia iU je IocTojana KpuBHila Hekor Tpeher nuna (casus mixtus). Axo
je Jmie, MPUKYIJbajyhu CBOjy CTOKY TIOCIIE HCIIAIIe, 3ajeHO Ca ’hOM IIPHUKYITHIIO U TYl)y CTOKY,
a Tyha cToka HECTaHe WIH j€ T0jeAy BYIIH, JyroBajio je HaKHAIY IITETE HUXOBOM BIIACHUKY
(un. 43). Unak, nure je Morsio Outu ocao0oheHO OArOBOPHOCTH aKo JIOKaXKe Ja HHje OUIo Yy
CTamYy J1a CTOKY 33JIpKM ca cBOojuM cTajioM. [locnenuna nocrojama HaMmepe NpUcBajama Tyhe
KUBOTHIE€ OWJa je KpUBHYHA OATOBOPHOCT BMHOBHMKaA, 0€3 003Mpa HAa YHMIEHHULY Ja je
KUBOTHUEY YCMPTHIIa JAMBJba 3Bep. Tako, ako je pod McTepao CTOKY M3 TOpa y HaMmepu Ja
u3BpiIM HohHy Kpal)y, a 3Bepu pacTprHy cTajio, Ka3Ha 3a poda 6uina je ocnerbemne (wi. 46).
Jennaka xa3Ha Ona je mpornucaHa M Kaja JIMIe Y HaMepH Jia yKpaje Ouka U3 cTaja, pacrepa
cTaj0, Koje motoM pacTpray 3sepu (wi. 42).%! V motomum ciyuajeBuma, BlacHHK cTajga
ocrajao je 0e3 HaJOKHAJEe IITeTe, T€ j€ KPUBUYHOIIPaBHA OJTOBOPHOCT Yy MOTIYHOCTH
aricopOoBaja OJIrOBOPHOCT INTeTHHKA. HamokHazne mrere HUje OWIIO jep Cy OUBJbE 3BEpU
YCMpPTHUJIE KHUBOTHEE omTeheHor ((hakTHUKO MOMMAEe Y3pOUHOCTH).

Exnora®*®? je muramy ImTeTe o7 KHBOTHE-A TTOCBETHIIA TAXKHY CaMO Kajaa je ped o
MehycoOHOM cykoOy kuBoTHHba. Y unany 9 tutyna XVII Ouno je nponucano cienehe:

,»AK0 ce Mel)ycoOHO 1T0OHjy OBHOBH HJIM BOJIOBH, aKO OHAj KOJU j€ MPBU HaBaJHoO Oyne

yOMjeH, BIACHUK OHOT KOjU je yOMO HHje OJIrOBOpaH; ajli ako YrMHE HamaJHyTH,

430 T1. Huxonuh, A. Bophesuh, op. cit., ctp. 83.

431 |bidem, ctp. 80.

422 EKLOGE TON NOMON je Bu3aH,THjcKM IpaBHH 300pHHK, JNOHET y BpeMme BiagaBuHe mapa Jlasa Il
HcaBpwujckor, oko 726. roqune. Y HajBehem nenry caapku u3Boje u3 JycTHHUjaHOBe KOAU(PUKAIIje, y3 TPUMETaH
yTHLA] 00MYaja U MpaKce HapoJa y HCTOYHUM AenoBuma Busantuje. Ibidem, ctp. 85.
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OJIrOBapa BJIACHUK OHOTa KOjU je yOWo, ma uiu mpenaje (MCTy TakBY) JKUBOTHEGY
BIACHUKY OHE KOja je yOHjeHa, i My HajokHahyje mrery.”*3

KazyuctuuHocT HaBeneHe onpende orpaHuvaBalia je HEHY NpPUMEHY Ha nomahe
KUBOTHUE Ca pOroBMMa (OBHOBE M BOJIOBE), KOJU Cy OWIIM 3HAYajHU Y CTOYAPCKO] U PaTapCKoj
npuBpeny Buzanrtuje. [lutame oqroBopHOCTH Jiexalo je u3aMel)y Hanaaa u onopane. HaBenena
ofpenda mpejcTaBibaia je u3pas actio de pauperie pUMCKOT TIpaBa, HEIPOMEHECHA Y TIOTJICTY
IITEeTE U CAHKIIH]je. 3aprKaHa je Ouia ujeja ycrocTaBibamkha PaBHOTEKE N3Mel)y HaKHae ITeTe
1 KaKbaBama, OJIMUEHE Y HOKCATHO] OJrOBOPHOCTH. Pasnuka je mocrojana y pa3rpaHudyaBamy
MOHAIIakha KUBOTUEE U OTPAHUYCHY BPCTA JKUBOTHHA. Takolhe, mpuMeHa OBOr 3aKOHCKOT
mpaBmiia Ouia je orpaHnueHa Ha Mel)ycoOHU CykoO KMBOTHE-A U HUJE CE€ paclpocTHpaia Ha
CBE CiIy4ajeBe MPOYy3pOKOBaba IITETE HA CTBAPHMA O] )KUBOTHIHA, KaKO j€ TO YMHWIIA actio de
pauperie. 3a pa3NuKy OA 3eMJbOPATHHUYKOT 3aKOHA, M30CTAjalI0 je TEIECHO KaKhaBarbe
BJIACHUKA J)KUBOTUIHE HAIla/1aua.

CroBeHCKH M3BOPH MpaBa kao mto cy Kparka pycka npasna u Illupa pycka npasna
HUCY cap Kalld opeade O IMTETH KOjy KUBOTHIA MPUYUHH, AIH Cy MaX’ky MocBehuBam
cllydajeBMMa MoBpee Tyhux kuBoTHa (0 yemy he peun 6utu y Tpehem geiny).

Y ¢eynannom npaBy CpOuje oAroBOPHOCT 3a IITETY OJ] KUBOTHHA BE3MBAlla CE 3a
ciydaj nomnamie. CToyapcKo-moJbONpPUBpPEIHA PUBpea cpeamoBekoBHe CpOuje onpenenuna

je 6mma W maxkmy 3aKkoHomaBIa. Ilpema wi. 76 JlymaHoBor 3akoHmKa,*>*

yHja KUBOTUHA
,,IOTIAce JKUTO, MM BUHOTPAJI, WM MBIy, BIACHUK je 610 Jy’KaH /1a IaTi HakHaxy. *° Mako
3aKOH HE TOMHEbE J>KHBOTHIbY, IVIaroi ,Jomace” jacHO ymyhyje Ha momamry oJl CTpaHe
KHUBOTHHA, @ HE Ha )KeTBY, OepOy miu kocu0y. OAroBopat je 610 BIACHUK KUBOTHIbE. Mako
Ce HHUJ€ MOrao ocjo0OJUTH OJIrOBOPHOCTH JAOKa3yjyhum na HuUje KpHUB, CTEHEH KPUBUIIE
onpehuBao je BUCUHY HaKHaJIe IITeTe. AKO Ce Moralia JOrouia yciea Helmaxme (,,[pexom”),
BUCHUHY HaKHa/ie oapelrBaa cy uia Koja mpolemyjy TakBe mTeTe (,,AyIIeBHUIH KOjU IIeHe”),
IpeMa eKOHOMCKO] BPETHOCTH OUEKHBAHOT ITPHHOCA MONAaceHUX 3eMibHIlTa. MelyTum, ako ce
ToTTaIIa TOToAxIIa HaMepHO (,,HaXBaJTHHUIIOM ), BIIACHUK XKUBOTHEHE IyTOBAO j€ MOpE/T HAKHAE
ITETe U 1eCT BojoBa. [IoTome je mpeacTaBsbano Ka3Hy y HaTypH, Tj. OOy y CTOIH KOjy je

IOTCTHUK AYKAH 11ad I'[.]'Ia.TI/I.A'36

433 J1. Huxonuh, A. Bophesuh, op. cit., ctp. 104.

434 JlymanHoB 3aKOHMK MM 3akoHMK mapa JlylnaHa HpeacTaB/ba HAj3HAYAJHMjH 300PHMK MPABHUX IIPOIHCA
cpenmoBekoBHe CpoOuje. JloHeT je Ha apxkaBHOM cabopy 1349. ronuHe W qoMymeH Ha IpskaBHOM cabopy 1354.
rojiiHe, IMCaH NUPUIIMIIOM, Ha TOBOPHOM CPIICKOM je3uky. Ibidem, ctp. 151.

435 |bidem, ctp. 158.

436 M. Angpejesuh, Odzo60pnocm 3a wimenty Kojy npusunu JHCUomuisd, cIp. 34.
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TakBo onpehuBame caHKIM]je yKa3yje Ha KOMOMHAIM]Y eJeMeHaTa rpahaHCKoNpaBHE U
KPUBUYHOIIPABHE OATOBOPHOCTH. JloJaTHMX IIECT BOJOBa TMpEICTaB/ba HU3pa3 HUeje
KaXXbaBamba 32 HaMEpHY INTETY Y4uibeHy apyrome. OOroBopHOCT 3a momamy Owia je
rpahaHckonpaBHe TpHpone (HAIOKHAga INTETE), a caMO y CJy4ajy IMOCTOjama HaMepe
(ymMunbaja) BIacHUK je moped  rpahaHckompaBHE  OATOBOPHOCTH  CHOCHO |
kpuBnyHonpasHy.*®’ Jlaknme, o1 cTermeHa KpPMBHIE 3aBUCHIA je IIPHPOAA OATOBOPHOCTH.
Mebhytum, KpUBHYHOIIpaBHA OATrOBOPHOCT HHje HMaja JaHallmu o0nuk. BonoBu cy
1penaBaHy omTeheHoM JIHITy, YUMe je CripedaBaHa npuBaTHa ocera. ** Mako mpomucana kazHa

YBOAU KPUBUYIHOIIPABHE CJICMCHTEC Y OATOBOPHOCT 3a IITCTY MIPOY3POKOBAHY ITOIIAIIIOM, pCY je

0 MPETEKHO rpal)aHCKONMPaBHO] OATOBOPHOCTH.

1.5. ®panIycko U HEeMauKo GeyIaTHO IPABO

OnroBopHOCT 3a HITETY OJ >KMBOTHIbA 33pKaJ0 je CBOj MELIOBUTH KapakTep y
¢deynanmnum npasuma y EBpomm. Ilopen rpahanckonmpaBHUX eleMeHara, W3pasuTo je Ouia
MIPHUCYTHA HUJIeja KaXKbaBarmba, O]l MPUTUCKOM PEIMTHO3HUX YTHIIaja Ha paBo. HagokHana je
4eCcTOo Mpe/cTaBbajla BULIECTPYKHU U3HOC LITETE, T€ Y OBOM IOIIEAY HEMA pa3jiMKe Y OHOCY
Ha IpaBHE U3BOpe paHUjuX neproaa. OJroBOPHOCT BIACHUKA )KUBOTHIbE OnJla je cy0jeKTUBHA
unu ofjektuBHa. CaHKIHje cy Ouiie ycMepeHe Ka BJIAaCHUKY, alld M MpeMa caMoj KUBOTHIHH,
Kajia je jenoBaia coHTaHo. buna je pasBujena mpakca cyhema KuBOTHHaMa.

®paniycko ¢eyaanHo MpaBo je OATOBOPHOCT 3a HITETY O] )KUBOTHH-A 3aCHUBAJIO HA
U7eju KpUBHIIE, 32 KOJy je MpUMEp peryiaucama Jexao y AKBUIN]EBOM 3aKOoHY. BracHuk je
UMao Iy)KHOCT MaXmke y APKAkY KUBOTHEE, TE j€ TPOY3POKOBAIE IITETE MPEICTABIHATIO
MOCJIEIUITY TIOBpe/ie OBE My>KHOCTH. OATOBOPHOCT BIacHHUKA je Ouia CyOjeKTHBHA, a HEroBa
KpUBHIIA je Mopana OuTH nokazaHa. J[yma (Jean Domat) je 3a0enexno HEKOIMKO MpUMeEpa:
KOYMjall KOjU HHje MMao CHare WM BEIUTHHE Ja 33aapXKH pa3OecHeNy >KUBOTHUHY Ono je
OJITOBOPAH jep ce MPUXBATHO MOCIIa KOjU HUje 3HA0 WJIM HUJ€ MOTA0 Jia BPIIIH;, BIACHHK j€ 01O
OJITOBOPAH aKoO HE 3aTBOPH rOBeue KOje MMa HABUKY Jia O6oxe Apyre jep Tpeda a Ap>KU CBOje
KMBOTHIE 1a He Hanpase mTety.*>® Huje Guo ox 3Hadaja 1a JH je KMBOTHMH-a gomaha u

JIMBJbA, JIULE KOj€ Jy je ApxkKaJlo UMaJo je 00aBe3y Maxmme U MPEBEHIIN]E IITEeTe.

437 T. Tapanoscku, Mcmopuja cpnckoz npasa y nemarsuukoj opocaeu, |1 deo: Hcmopuja kpusuunoz npasa,
N3naBauko kwmxapuuia [ene Kona, beorpan, 1931, ctp. 104.

438 |bidem, ctp. 46.

439 M. Angpejeuh, Odzo60procm 3a wimeny Kojy npusunu JHCusomuisd, cIp. 43.
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Camo wu3y3eTHO, BJIACHUK j€ OAroBapao OOJEKTUBHO 3a INTETy KOJy MPOY3POKYjy
KHUBOTHE. [I[prMep je 0ITOBOPHOCT BIIaCHUKA KUBUHE 32 IITETY KOja OHY IPUYMHU Ha TyheM
semspnInTy, Mpema CeockoM 3akony u3 1791. rogune.*4

Hoxkcanna oAroBopHocT puMcke actio de pauperie u noromer CalnjcKOT 3aKOHA je
OwIa HaIyIITeHA, alld Cy TPAaroBM OCTAJIM Y 0OW4YajHOM TpaBy. Tako, mpema o0n4ajHOM MpaBy
omrteheHH je MOTao /1a 3aIpXKK )KUBOTUIbY KOJY j€ 3aTeKao y MPOY3pOKOBaY MITETE YKOIHMKO
j€ IEeH BIIaCHUK OMO HETMO3HAT, a CaM BJIACHHUK j€ UMA0 MOTYRHOCT J1a CBOjY *KHBOTHIbY OTILIATH
Y POKY Ol jefiHe rofuHe 1 jenHor aana. !

Hemauko deynanHo mpaBo Kpo3 pelerniyjy pUuMCKOT MpaBa 3aJpKalio je HOKCAIHY
OZITOBOPHOCT y CIy4ajy WITETE OJ XUBOTHEA. OCHOBH OATOBOPHOCTH y (DpaHIlyCKOM H
HEMa4YKOM (eyIaTHOM IpaBy Cy 0w pazmuuuti. OAroBOPHOCT BIACHHUKA, OTHOCHO JIMIIA KOje
j€ y TpeHYTKY MpOy3pOKOBamba MITETE IPKAJI0 )KUBOTHIGY Y CBOM MHTEPECY, HHj€ 3aBUCHUIIA O]
KkpuBulle. Harpotus, oroBopHoct je Ouia objexTrBHa. BracHuk je Ouo IykaH 1a HaJOKHAIU
IITETY WIH JIa YCTYIHU )KUBOTHEY omitehenoM nuily. HokcaiHa oJiroBOPHOCT je BaXKuiia camo
y CIIy4ajy CHOHTAHOT MOHAIIamka )KUBOTUIbE. [locTojame KpUBHUIlE BIaCHUKA Y BUAY HaBohema
KUBOTHIGE HA IITETY MOOIITPABAJIO j€ FheTOBY OJITOBOPHOCT M Oprcaia MOTyhHOCT ycTymnama
xuBoTHe. KpuBuna omrehenor ocnobahana je BracHuMka OAroBopHOCTH. Y o0a ciydaja,
KpHUBHIIA je MOpajia OUTH JJOKa3aHa.

Omrehenu je Morao Aa 3aJp>kKH KHUBOTUY KOJY j€ 3aT€Kao y MPOYy3pOKOBamy IITETY
aKo je IWeH BIACHWK OMO HEmo3HaT. BiacHUK je mMao MOTYhHOCT Ja MCIUIaTH NMPHYUECHY
IITETy M OTKYIH CBOjy HBOTHIbY.**? OBJle je mpUMeTHA CIMYHOCT (PAHITyCKOT H HEMAYKOT
obuuajHor npasa. HokcasiHa oIrOBOPHOCT 3ajJprkajia ce y HEeMauyKoM IIpaBy CBE JI0 yCBajama

I'pahanckor 3akoHUKa.

1.6. KpuBnuHoOnpaBHa 1 MpeKpILajHONIPaBHA OJITOBOPHOCT 32 JIEIIOBAE KUBOTHHA Y

CaBPEMEHOM IIpaBy

WcTopujcku pa3Boj 0ArOBOPHOCTH 3a IITETY KOJy MPOY3POKYje KUBOTHIA MTOKa3yje 1a
Cy IPBM OOJIHMIIM OBE OATOBOPHOCTH CA/IP>KaJIM efleMEeHTe Irpal)aHCKOIpaBHE U KPUBUYHOIIPABHE
oaroBopHoctu. Jlo pa3aBajama OBHX BPCTa OATOBOPHOCTH J0Ja3H MOCTENEHO, YCIel pa3Boja

MpaBHE HAayKe M 3aKOHOAABHE MHUCIH. Y CaBPEMEHOM MpaBy OMakaMoO BUIIIE BPCTa MPAaBHUX

440 M. Anapejesuh, Odz060pHocm 3a wimenty Kojy npuduHu Hcusomursd, cTp. 42.
41 1bidem.

442 |bidem, ctp. 44-45.
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OATOBOPHOCTH: IrpaljaHcKonpaBHa, KpUBHYHOIIPABHA U ITPEKpIlajHONpaBHa. PasnnunTe npaBHe
OATOBOPHOCTH KOj€ HACTajy YCIJIe/ IITETa O] )KUBOTHUHHA Y3POKOBAHE Cy MHOIITBOM IPaBHUM
HOPMH KOJUMa C€ PETYIIUIIE OJ[BHjarbe APYIITBEHUX TOKOBA Y YCIOBHMA HETIOCPEIHE OIM3UHE
1 ynyheHOCTH YOBeKa U )KUBOTHUbA.

KpuBn4HonpaBHa OATOBOPHOCT Be3aHa je 3a oxpeheme Omha KpuBHYHOT nena, Kajaa
mreTHH Aorahaj y KojuMa ce Kao YMHHJIAIl jaBjba M JKUBOTHIbA HMMa KPUBUYHOIIPABHY
numensujy (nullum crimen sine lege).**® C 063upoM Ha BUXOBY IPUPOLY M APYIITBEHH 3HAUA],
y CaBpEeMEHOM IpaBy KPHUBUYHOIPABHA OATOBOPHOCT CE€ Be3yje YIIaBHOM 3a Creuu(puvHe
curyanuje. Haenrthemo npumepe u3 pomaher KpuBUYHOT TpaBa.

KpuBHYHO 1€710 IpeHoLIeHke 3apa3HuX OOJIECTH KO/l )KMBOTHbA M OHMJbaKa CacToju ce y
HEMOIITOBAaKY IMPOMKCAa M HapeaO0M y Be3u ca Ccy30HjameM 3apa3HuX OoyiecTH, 3a BpeMme
emuaemuje.*** KpuBuuHO [eno M3a3uBame OIIITE OMACHOCTH YHHM OHAj KO OMIITEONACHOM
pagmboM WM OIIITEONAaCHUM CPEICTBOM H3a30BE OMACHOCT 33 JKUBOT WM TEJO JbyIU U
umoBuHe Beher o6uma.** Kako ce KHMBOTHIbE y TpaljaHCKOM IIpaBy cMarpajy CTBapuMa, a y
OOJIMTallMOHOM TIpaBy ONAcCHWM CTBAapHMa, CHCTEMAaTCKUM TyMademheM yTBphyjemo maa
OTaCHOCT MOTY JIa CTBOPE M XKHBOTHIE, O ofpeheHnum ycrnoBuma. Ha mpumep, kajga HEKO
JIMIIE Y3HEMHUPH MTUENHUbAK UM OCUEbaK, T€ CTBOPH ONACHOCT 32 JbY/IE Y HEMOCPEIHO] OIM3HUHU.
CxBarajyhu KMBOTHI€ KaO OINACHOCT, MPONYCT Ja Ce HaJUIeKHOM OpraHy IpHujaBu
HeyoOWYajeHa aKTUBHOCT >KMBOTHIbA KOja MOXKE J1a YrpO3W JKMBOT WM TENO JbyId WIN
uMoBKHY Beher 00HMMa, TIpeicTaB/ba KPHBHYHO €0 HeoTKIamame omacHocTH.**® Vyemrhe
KHUBOTHHA y caoOpahajy Moxke 1a yrpo3u 0e30€HOCT JbyAH U HBHXOBE UMOBHHE, ILITO BOAM
OITOBOPHOCTH 300T M3BpIIEHa KPUBUYHOI Jela yrpokapame jaBHOr caobOpahaja.**’ Opo
HapOYUTO BaXH KaJla Ce HEJOBOJHLHO HABUKHYTE WJTHU IUIANIIJbUBE )KHBOTUHHE YBOZIE Y caoOpahaj,
HanyuITajy mopej myTeBa WIM KopucTe y caobpahajy Ha myTeBHUMa TJe je TO 3a0pameHo. Y
CBUM HaBEJICHUM CJIy4ajeBUMa KaKIbUBO j€ M HEXaTHO MOCTYNambe.

Kopucrehn mnpuponHa cBojcTBa W CHare J>KMBOTHIbE, JIMIE MOXE Ja YHOTpeOu
KUBOTHIGY Ka0 CPEJICTBO 3a M3BPIICHE KPUBUYHUX JIea Telke Kpale, Hacusba y MOpOIUIIH,

yrpokaBamba CUTYPHOCTH, UTA. Mako y CBUM OBUM CHTyallMjama >KHBOTHHbA JIeJla Ha HAaYMH

443 O pasnukama m3Mel)y rpahaHckonpaBHe ¥ KpUBUYIHOIPaBHE oAroBopHocTd BumetH, C. Ileposuh, Ilpupoano
TIPaBO M OATOBOPHOCT, [Ipasnu arcueom, 6p. 9, 2011, ctp. 55-63. J. Pagummh, Obauzayuono npaso, crp. 207—
209.

444 Bunern: un. 270 K3. Ycnos je aa je ped o 601€CTHMA JKMBOTHEA KOj€ MOTY YTPO3UTH CTOYAPCTBO. Y UMHHOLH
KPUBHUYHOT JieJia Cy BJIACHUIM WITH JPXKAOLH KUBOTHHA KOJH HE TOILITY]y CAHUTApHE Mepe Kako O CIpeUIIH 1a
IbUX0BA 3apaXkeHa CTOKa MPOIIUPH 00JIECT najbe. Y ciiydajy yruayha )KHBOTHbA CAHKIIHja j€ CTPOXKa.

445 Buperu: un. 278 K3.

446 Bupern: un. 285 K3.

447 Bupern: wi. 289 K3.
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KOJU yrpokaBa IIpaBa M HMHTEpece JMIa, KPpUBUYHA OATOBOPHOCT TEPETH BJIACHUKA WIIM
ApKaola >KUBOTHIbE. 300T MTOBpe/Ie MPaBHO 3alUTHNEHUX HHTepeca, MIMOBUHCKOIIPABHU 3aXTEB
(makHay mteTe) omreheHn MOTy OCTBAPUBATH Y KPUBUYHOM WJIM MTAPHUYHOM MOCTYTIKY.
[IpekpirajHonpaBHa OATOBOPHOCT HACTAj€ Y CIIy4ajy HEMOIITOBAmha BETEPHUHAPCKUX U
CaHMTapHUX Iponuca, caodpahajHUX IpoMKca, IPOMKCA 3a CIpeYaBambe LITETE O]l TUBJBHX
KUBOTHHbA, NpONMca 3a JApXkKamke JoMahux JKUBOTHHA Yy TIPAACKUM CpeJuHaMa, HTH.
HenomroBame oBHX mporuca MOXE aa NpeacraBjba CJICMCHAT omha KpUBUYHOI ACJIa WA
npekpiraja. [Ipumep mnpekpiiajHe OATOBOPHOCTH HYIWM 3aKOH O JWBJbAYM U JIOBCTBY.
IIpekpiajHy OArOBOPHOCT CHOCH KOPUCHMK JIOBUIITA IIPABHO JIMIIE YKOJIMKO YHOCH JAUBIbAY Y
JoBULITE 0€3 Ja je 3BPIIMO 3/{PABCTBEHY KOHTPOJY WM HE Mpely3Me Mepe paau ClipeyaBarmba
MojaBe U MUPEHa 3apa3HuX 00JIeCTH nuBsbaun.**® dusmuko mure unHM MIPEKPIIAj YKOIHKO Y
JIOBUIITC YHCCC NUBJbAY M3 300JIOIIKHUX BPTOBA, IIAPKOBAa JUBJbAYU U q)apMI/I I[I/IB.]I)EIT-II/I.449 O6a
IIPEKpIlIaja CaHKIHMOHUIIY CTBapame ONACHOCTH KOjy 3apakeHa MM HEayTOXTOHA JMBJbay
MOXE Ja MpeJCcTaB/ba 3a Jpyre >KUBOTUHE Y JIOBMIUTY. [IpekpinajHa OIrOBOPHOCT HE
cyncymupa rpah)aHCKy OATOBOPHOCT 3a HaJoKHamxy mrere mpema Penmyomumm CpOuju, kKao

HOCHOIIa TIpaBa CBOjUHE HaJ JIoBHIITHMA. Ka3He 3a HaBe/leHe peKpIaje cy HOBYAHE.

448 Bunern: wi. 104 3711
449 Buperu: un. 105 311
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2. I'pahanckonpaBHa OATOBOPHOCT 32 IITETY KOjy NPHYMHM KUBOTHHHA

WHCTUTYT OATOBOPHOCTH TPEACTaB/ba 3aXTEB OCTBAPHBAaKka MPABEAHOCTH Yy
JIpyWTBEHUM ogHOcuMa. Ha npaBHO(MI030(CKOM HUBOY, IpEMa yTeMeJbEY KOje je TOCTaBUO
Apucroren, ypeheme 0ATOBOPHOCTH M3pakaBajy NMPHHIUIN KOMYTAaTHBHE U AUCTPHOYTHBHE
npasae.’® KomyTaTmBHa mHpaBaa HPHIMKOM YCHOCTaB/balba jEIAHAKOCTH Yy HAPYIICHUM
OHOCHMA 3aXTeBa TPAXEHE CPeluHE, IpeMa apUTMETUYKO]j MPONopuuju, u3mely Kpajmux
Tayaka NPEBEIMKOT M MPEeMAaJIor, T00uTKa 1 ryouTka.**! Takpa apuTMeTHUKa CpelUHa je jenHo
nune npaBeqHocTH. KomyTaTHBHA MpaBaa MCIpaBiba WM MTOpaBHABA HEjEAHAKOCTH Koje ce
10jaBIbyjy y onHOCcHMa m3Mmel)y mojemmnana.*®? Hhen n3pa3s y o6IuranuoHOM mpaBy je Hadesno
jeIHaKe BPEIHOCTH y3ajaMHHMX JaBama Koj o0ocTpaHo oOaBe3yjyhux yroBopa, OJHOCHO
ob0aBe3a HaKHAJlE jelHAKe BPEIHOCTH Y CIIy4ajy MPOy3pOoKoBama mTere. JucTpuOyTuBHA
mpaBna ytBphyje pacmoaeny noOuTaka U TryOMTaka IpeMa TeOMETPHUjCKOj MPOIOPIUjH,
cpasMepHO, yBakaBajyhum MHIMBHAyalHe 3aclyre JIMIA Y KOHKpETHOM omHocy.*®® Opakpa
pacriofiena je Qpyro JUIE MPaBeJHOCTH W 3aBHCHA j€ Off BPEMEHCKO-IIPOCTOPHUX aTpudyTa
npaBHor cuctema.*** YV oGmUranuoHoOM TpaBy yBakKaBame CABECHOCTH CTPAaHA YrOBOPHMIIA,
CTENeHa KPHUBHIIE IITETHUKA, JONMPUHOCA OomTeheHOr MM MMOBUHCKUX TIPHIIMKA INTETHHKA
Ipe/ICTaBIba U3pa3e AUCTPUOYTHBHE Mpap/e. Tek 3apykeHa MpuMeHa o0a MPUHIIMIA TpaBie
JT03BOJbAaBa YCIIOCTABJbAKhE CTarha HAJIPUOIMKHHUJET PABHOTEXKH Yy YCIOBHMA IOBpEIE
MaTepHjaTHUX U HEMaTepUjaIHuX UHTEpeca JIULa.

[ToueTHO MHTaEE pa3Marpama rpaljanckonpaBHe ONrOBOPHOCTH jecTe IITa je [ITeTa Yy

npaBHOM cMuciy. CTora Ha caMOM IOYETKY pa3Marpamo IMpaBHU nojam mrete. majyhu y

450 Bapehu ce nuTameM oxHOCA IpaBje U npasudaHocTy, Yasomku (Kocta YaBomku) monasu of ApHCTOTEN0BOT
ronMama npasne. OH ykasyje z1a, mpemMa ApHUCTOTelNy, IUCTPUOYTHBHA M KOPEKTHBHA IIPaBJia MPeICTaBIbajy 1Ba
nocebHa BuAa mpasjae. [lopea \BUX MOCTOjM M OMINTA MpaB/a, caapikaHa y MPUPOTHUM 3aKOHMMA KOjU CY, Kao
BEYHU W jeJHAKH 3a CBE JbYJIE, CyPOTCTABJbEHH MO3UTHBHUM (KOHBEHIIMOHAIHUM) 3aKOHUMa, Pa3IMuUTHM Y
MOjeAMHUM JPYLITBEHUM 3ajeaHunama. [{nsb 3akoHonaBna Tpeda a Oy/ie JoCTU3ambE MPaB/ie Y 3aKOHY, [IPU YeMy
ra y TOM IOJyXBary OMILITOCT NMpaBHE HOpME HEMHHOBHO OrpaHu4aBa. [IpaBUYHOCT CyAHje KOjH MpUMEHYje
3akOoH oMoryhaBa JocTH3ame TpaBJie y 10jeIMHAYHIM CUTYyallljaMa, KOoje 3aKOHO/1aBall HU ca CBOjOM HajO00JbOM
IIPOMUCIH HHje Morao cse aa obyxsaru. K. Yasomku, O npasou u npasuunocmu, Cpricka akajeMuja HayKa
ymetHocTH, beorpan, 2017, ctp. 18, 27, 32.

451 C. Tleposwuh, [TpupoaHO NpaBo U OAroBOPHOCT, cTp. 42—45. YaBomku yMeCTO U3pa3a KOMyTaTHBHA IIPaBJa,
KOjH je mmpoko npuxsahen y qomahoj npaBHOj Hayly, KOPUCTH M3pa3e KOPEKTHBHA WM CHHAJIarMaTCcKa IpaB/ia
n ykasyje na je Toma AKBMHCKM 32 KOPEKTHBHY INpaBlly W3 APHUCTOTEJIOBHX Jiefla M3yMEO HOBHM H3pas,
KoMyTaTHBHa (Commutatio) npasna. K. Yasormkwu, op. Cit., ctp. 35, ¢. 142.

452 |bidem, ctp. 35.

453 lbidem, ctp. 33. Ha uctom mecty YaBomku ykasyje Aa, IpeMa ApHCTOTeNy, MO 3aCIyroM Kao MEPUIOM
pacmojiesie He TOoJpa3yMeBajy CBH HCTy CTBap: OHH KOjU Cy JCMOKPATCKA HACTPOjEHH TIOJ 3aciIyroM
MoJIpa3yMeBajy JMYHY CJIO00Ty, OJIMTApPXUjCKA HACTPOjeHH TIOApa3yMeBajy OOraTcTBO, apHUCTOKPATCKH
HACTPOjEHH JTUYHY U3BPCHOCT, @ MHOTH IJIEMEHHUTO HOPEKIIO.

454 C. Tlepoguh, TIpupoHO PaBo M OATOBOPHOCT, CTP. 46—48.
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BUJIy TEMAaTCKO OTpe/IeIbehe Palla, 3Ha4ajaH aclieKT MOCTaje OrpaHnYaBamke MojMa MTEeTe KOjy
MPUYMHE )KUBOTUIE. OBO OrpaHMYCH:E HAIa3H Ce Ha UBUIM M3Mely mojma mrere u y3podHe
Be3e, U3 paszjora Koju he y HacTaBKy OMTH 00jalImheHU.

IIpema m3BOpYy o6GaBese, pa3IMKyjy Ce YrOBOPHA M BAHYTOBOPHA OATOBOPHOCT.*
YroBopHa OArOBOPHOCT HacTaje yciien IMoBpeae obaBe3e W3 yroBopa (contractus lex).
BanyroBopHa OIroBOPHOCT HacTaje TMOBPEIOM 3aKOHCKE JY)KHOCTH HEIIKohema JIpyrome
(alterum non laedere). PaznukoBambe yroBopHe M BaHYTOBOPHE OATOBOPHOCTH 3a IITETY
IpeaMeT je pacmpaBa O MOHHCTHYKO] W IyalMCTHYKO] MpPUPOAM TpahaHckompaBHe
onrosopHocti.**® VBaxkapajyhm oBy mozeny, Hamy Naxkmy ycMeEpaBaMo Ka BaHYTOBOPHO]
OZITOBOPHOCTH 32 IIITETY.

Hako oOjekTu mpaBa, CaMOCTaJHOCT JENIOBama JKUBOTHUIC M HHCHE CHAre YuHE je
U3BOpOM Moryhux moBpea MarepujaiHUX M HEMaTepujaIHUX MHTepeca 4oBeka. JKUBOTHHbA
MOXKE J1a OILITETH MJIM YHHUIITH UMOBHUHY YOBEKa, J1a IOBPEIIU HETOBE JKUBOTULE, AJTH U YOBEKA.
JIy’)KHOCT HaJOKHAJe INTETe TEPETH JIMIE KOjeé MMa BJIIACT M MOTYHHOCT KOHTpOJIE Hal
KUBOTUEOM. TO je, 1o TpaBwITy, F-CH BIACHUK, )M H JIpyTa JIMIA KOjuMa je MIOBEPEH HAI30pP
WK CTaparme HaJl )KUBOTUE-OM. Ped je 0 BAHYrOBOpHO]j OATOBOPHOCTH 3 IITETY O] dKMBOTH A,
KOja HacTaje ycje/] INTETHOT JIeI0Bamba JKUBOTHISE, U MIPEICTaBIba ICHTPATHN NPEMET Hallle
NaXmke y OBOM Jeny pazaa. [lopen me, APYIITBEHM 3Ha4aj MpOMETa XMBOTHHA yKasyje Ha
clydajeBe TpeIUINTamka BAHYTOBOPHE U YrOBOPHE OATOBOPHOCTH 3a IITETY KOjy MPUYHHHU
KHUBOTHHbA. Vako TMOTOMma BpCTa OATOBOPHOCTH OCTaje M3BaH MpeIMeTa OBOT paja, paad
MOTITYHOT carviefiaBama MUprHe MpollieMa Ha OBOM MECTY KpaTKO yKa3yjeMo Ha MOCIEIHIIe

LITETE O[] )KUBOTHHA Y YTOBOPHOM OZIHOCY.
2.1. llltera KOjy MPUYMHH KHUBOTHIHA
I'pahanckonpaBHa OATOBOPHOCT MPETHOCTaBJba MOCTOjambe MITETE y MIPABHOM CMUCIY,

qUMe C€ OHa pa3iMKyje O] APYrMX BpCTa NpaBHE oaroBopHoctu. Ilojam mrere perko je

neduHucaH y (opmMasHUM U3BOpHMA IpaBa, Te€ je HEHO olpehuBame MpenymTeHo IpaBHoj

45 O pasnukama u3mel)y yroBopHE B BAHYTOBOPHE OATrOBOPHOCTH BuaeTH: J. Pamumuh, O6ruzayuono npaso, cTp.
201-206; C. Ileposuh, IIpupoaHo nmpaBo U oAroBopHOCT, cTp. 65-79; U. JankoBeu, Yzosopna odzoeoprnocm,
ITocnoBHa monutHKa, beorpam, 1993, crp. 384-392.

456 TIpema nyanncTHUKOj TeOpUjHU, 06aBe3a HAKHAJE ITETE KO/ yTOBOPHE OJATOBOPHOCTH NPEICTABIbA CEKYHIAPHY
00aBe3y y MpaBHOM OJTHOCY, KOja HAacTaje yKOJIWKO MprUMapHa 0b6aBe3a Ha U3BpIICHE yropopa Oyje noBpehena.
C apyre crpaHe, KOJ BaHYrOBODHE OJrOBOPHOCTH 0o0aBe3a HakHAJe INTeTe UMa MpuMapHHU Kapakrtep. [Ipema
MOHHUCTHYKOj TEOPHjH, OJTOBOPHOCT CE€ Be3yje 3a MOBpeaAy oOaBe3e, MpH demy je 0e3 3Hadaja jaa Jid ce obaBesa
3aCHUBA Ha YroBOpY Wi 3akoHy. J. Pamumuh, O6aueayuono npaso, ctp. 202, 203.
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Hayli. Y eBpOIICKOM IIpaBHOM MpOoCTOpy rpahancku 3akoHuIM Hemauke u AycTtpuje oactymnajy
OJ1 TaKBOT ITyTa U caJipke 3akoHcke nedunuimje mrete. [Ipema § 823 BGB, ko HamepHOo minmn
U3 HEMaXXHe MPOTUBIPABHO MOBPENU TYhH KUBOT, TEJIO, 3ApaBibe, CI000Y, CBOJUHY WIIH KOje
JpYyro MpaBo, AYKaH je Jla My HAaKHAaIud TakO HACTaly IITETy; UCTy o0aBe3y MMa OHaj KO
noBpenu Tyhe uHTepece 3amruheHe 3akoHoM. HaBenmenu uwman ymyhyje u Ha yciioBe
rpahanckonpaBHe onroBopHoctH. lllTera je oxpehena kao moBpena kuBOTa, Teja, cioboe,
CBOjUHE WJIM KOjer JPYToT IpaBa, OHOCHO MOBpea 3aKOHOM 3aiuTuhenux uarepeca. [Ipema
§ 1293 ABGB, mTeroM ce Ha3uBa CBakd YMITPO NPUYHEEH HEKOME Y HETOBO] MMOBHHH,
MpaBUMa WM HETOBOj JHYHOCTH; OJ] TOra Ce€ pa3iiMKyje HM3Makjia JI0OWT, KOjy je Jule
OYEKHBAJO MO PEIOBHOM TOKY cTBapu. Hamenmenoj ompendu oaromapa u § 800 CI'3, kao
ucTopujckor m3Bopa mpasa.*>’ Maxo oBa oxpenda ymyhyje Ha BpcTe mTeTe, OHA JSTUMHYHO
onpelyje u mojam 1mrere, Kao CBaku ymrpo Ha TyhuM cTBapuma, paBUMa M JIMYHOCTH.
CymnpoTHO HaBeleHUM MpuMepuMa, BehrHa caBpeMeHHX rpalh)aHCKHuX Iponuca nojMom
mrere 3ampaBo onapelyje meHe BpcTe. Y IMIBAjIapCKOM IpaBy HE IOCTOJH 3aKOHCKa
neduHUIMja mTeTe. Y CYICKOj pakcH ImrTera ce oapehyje kao paznuka uzmel)y IMOBUHCKOT
cTama omreheHor mpe U mocJie MTETHUKOBE MPOTUBIPABHE AKTHBHOCTHU HITH MPOMYINTamkha, *°8
Ckuua 3a 3aKOHMK O oONuranyjama M yroBopuMa HMje cajJipkajia IojaM IITeTe, HO
HaOpajame BpcTa, MTo je kacHuje ycBojuo u 300. [Ipema Ckuiiy, moj mTeToM ce moipa3yMeBa
CBaKO yMamE€Hh€ Heurje MMOBHUHE (IIPETPIJbEHU T'YOUTAK WM MPOCTa LITETa) U CIpeyaBame
WBeHor noBehama (M3MakiIH T00UTaK), MOBpea CBAKOT 3aKOHUTOT MHTEpeca, oBpea mpasa
JUYHOCTHU: CcN000/e, YacTH, yrieAa, CTUAA, JUYHOT U TMOPOJUYHOT MHpa U JAPYTHX JTUYHHX
nobapa, Kao W HaHOIIEHE JpyroMe (U3WYKOT WM TCUXHYKOr Ooja (MopajiHa WU
HenMoBHHCKa mTeTa).*® Penakmuja Hanpra 3akoHa Ha ocHOBY CKHIlE, a TOTOM H PeIaKIija
MIPEJIOTa 3aKOHA, YHEKOJIMKO Cy OACTymuie oa oBor moxena. [Ipema wi. 154 300, mrera je
CBAKO YMamE€Hh€ Heunje UMOBHHE (CTBapHa ILTETA) U CIpeuaBame BeHor yBehamwa (M3makiia

J00HT), Ka0 U MPETPIUbEHU (PU3UUKU U TyLIIEBHU 00T U CTpax (HemaTepujasiHa IITeTa).

457 CinuHO 4MHM jOII jesaH UCTOPHjCKHU M3BOP mpasa, ONIITH MMOBMHCKH 3aKOHHUK 3a KmbaxkescTro Lpay [opy.

[pema ui. 923 oBOT 3aKOHHKA, ,,IIITETA je Y NIHPEM 3HAYCHY KaJ Ce TOJ U YAM C€ T'OJ] Halll IMETaK yMamyje, Ia
OWJIO J1a ce HeYuM KpEbH Halla Beh cTeueHa MMOBUHA, WM C€ MIMOBHHH TIPHJETH 1a CE HEYUM HE YMHOXKH YUM OH
ce OJMCTa YMHOXHJIa; KaJ| Tpeba aa ce pasiyde Te JIBHje BPCTE IITETE, 3aKOH Ha3MBJbE OHY MPBY BPCTY IPOCTa
mTeTa, a Ipyry u3ryo moOWTKa; KaJ 3aKOH TOBOPH O IITETH 0e3 MKaKBa J0JaTKa, TaJ pasyMHje MITETy yOIIlTe,
nakie Tpeba y3eTd y padyH | jeJHy B APYTY BPCTy ImTeTe.” 3aKkoHCKa ojapenda oapelyje mMTeTy Kao yMamemhe
MMOBHWHE, KOJH MO>KE€ UMaTH JIBa 00JIMKa — yMambemhe ocTojehe MMOBHHE U cripedaBamke yBehama UMOBHHE.

4% M. Michel, E. Schneider Kayasseh, The Legal Situation of Animals in Switzerland: Two Steps Forward, One
Step Back — Many Steps to go, Journal of Animal Law, Vol. VII, 2011, p. 21.

459 M. Koncrantunosuh, Obnuzayuje u yzo6opu. Cxuya 3a 3akoHux o obnuzayujama u yeoeopuma, beorpaz, 1996,
ctp. 77, un. 124. ¥V namem tekcty, Cxuua.
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[ITera npencraBiba MpaBHU I10jaM jep je OIIITH yCIOB OATOBOPHOCTH Y CBUM IIPAaBHUM
cuctemMuMa. HamokHaaus je camo oHaj TyOuTaK (W1 CripevaBarmbe JOOMTKA) KOjU IIPEICTaBsba
IITETY y MpaBHOM cMHuCTy. [IpaBHM moOjaM INTETE je y HAjTEII0j] BE3W Ca HAKHAIOM jep
moapa3ymMeBa MOBpey MpaBa WM HMHTEpEca, 3a KOjy MOBpeay MpaBHH Hopenak obezbehyje
MOryhHOCT Tpaxkema HaKHaue, y3 HCHOymeme onaroapajyhux ycmoBa. Haknama mrere
Ipe/cTaBba OONMK 3aIUTHTE MpaBa WM uHTepeca. CTora je MpaBHM I0jaM IITETE YXKU OJ
IIPUPOAHOT, HEMIPABHOT T0jMa MTeTe Kao ocehaja He3aJ0BOJFCTBA MIIM HETIOBOJHHOT CTAbA.

He mnoctoju ynuBep3amHo mnpuxBaheH mnpaBHH mojaMm mrTeTe, onpeheH ckymnom
3amTuheHnx mpaBa WM HHTEpeca, jep ce IpaBHHU CUCTeMHU Mel)ycOOHO pasnuKyjy y norieny
BPEIHOCTH Koje IITUTE M ycjoBa KOje MOCTaBibajy IpyXkamwy Take 3amrute.*®
Tepmunonoruja PETL u DCFR ynyhyjy Ha pa3nukoBame MpaBHOT IIOjMa IITETE O/ HEMPABHOT.
PETL xopucre u3pa3 HamokHamuBa mmrera (eHr. recoverable damage). Illtera xoja Huje
HaJIOKHAJMBa HUje mTeTa y npaBHoM cMuciy. DCFR roBopu o mpaBHO 3Ha4ajHO] IITETH (CHT.
legally relevant damage), uctuuyhu na ce HaJokHazaa Be3yje camo 3a OHY HITETy Koja MMa
MIPaBHU 3HA4aj, OJJHOCHO 3a MITETY Y PAaBHOM CMHCITY.

PETL oppebyjy mrery kao MarepujajHy WM HEMaTepujajHy MOBpELy IPaBHO
samtuhenor unTepeca.*®! TpumukoM onpehuBama MHTEpeca BpEIHUX 3aIITHTE M CTETEHA
3alITUTE KOje UM JI0JieJbyje, 3aKOHOJABIM Tpeba ga ce Bojae cieaehuM KpUTepHjyMHMa:
MpUpOJa UHTEpPECa, HEroBa BPEIHOCT, MPEIU3HOCT MOJMOBHOT ofpehema (neduHucama) u
OYHUIIIEHOCTH HOTpebe merose 3amruTe. ‘62

DCFR nojam mrere oapelhyje ka0 eKOHOMCKH UM HEEKOHOMCKH I'yOUTaK U OBpeENy, 1
TO CaMO aKO j€ Tako MpeIBUhEHO CaMUM HALPTOM, AaKO Cy pe3yiTaT KpUIeHka 3aKOHOM
TIPU3HATOT MPaBa, MM aKO Cy Pe3yNTaT MoBpeie HHTepeca BpeaHor npasHe 3amTute.*®® [Topen
CiTy4ajeBa mpoy3pOKOBama MITETE KOje HAlPT ypehyje, mojMom mrere 00yxBarajy ce u TyOuIn
U TIOBpeJie 3aKOHOM 3aIITHNEeHUX MpaBa, Kao M MHTepeca KOju 3aciyxyjy 3amTtuty. [lorome
3axTeBa CYJCKO TyMauyelme OCHOBAHOCTHU IpaBHE 3allITHTE WHTepeca. Y o00a ciydaja, mrera
MOCTOJU CaMO ako OW OWJIO TpaBeAHO M Pa3yMHO MOCYIWTH HakHamy. Mehy nedurumjama

noHyl)eHNM y aHeKcy, mTeTa je onpeljeHa Kao 6HII0 Koja BpcTa mTeTHOT uexoma. 464

460 O. Cranxosuh, lltera, y: Enyuxioneouja umogunckoz npasa u npasa yopyscenoz npasa, |-lll, tom I,
Cnyx6enu nmuct COPJ, beorpan, 1978, ctp. 254.

461 Buperu: Art. 2:101 PETL.

462 Buperu: Art. 2:102 PETL.

463 Bunern: Art. 2:101, Book VI, DCFR.

464 Study Group on a European Civil Code, Research Group on EC Private Law, op. cit., p. 550.
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Y nomahoj mpaBHO]j JIMTepaTypH MPaBHOM MOjMY IITETE je ToCcBeheHa 3HauajHA MaXba.
Antuh (OnmuBep AnTuh) ncTHYe /1a je IMTeTa CBaK| ,,yITpO MPUYHE-EH HEKOM JIUIY Y HETOBO)]
MMOBUWHH, IIPABUMa WIH HETOBO] JIMYHOCTH, KA0 M U3MaKJa JOOUT KOjy je HEKO TT0 OOMYHOM
TOKY CTBapH MOrao jia odekyje”.*®® Peyeno npescrasiba mapadpasupame nojMa IreTe Koju je
caapykaH y ayctpujckoM I'pahanckom 3akonuky. Canma (Joxed Canma) mrety aeduHUIIE Kao
,,CMabEHhe WM YMambCHe HEUHje HMMOBHHE WIH IOBPEAY ICUXHYKOT WU (PU3UYKOT
uHTerpuTeTa Heunje mmanoctu”.*% VicToBpeMeno, ol Hanasu HejocTaTKe TAKBOj Ae(QHHUIIH]H.
Ypkoc TexmU HopMyaucama OMIITET U jeIMHCTBEHOT TI0jMa MITeTe, OH KOHCTAaTyje Ja TAKBU
HAIOpH OCTajy OE3yCHEIIHW Yy YCIOBMMa BHUJHO pa3IMYUTE TMPUPONE MaTepHjaliHe U
Hemarepujanse mrere. Lluroj (Crojan Lluroj) kparko mrety onpelhyje kao ,,cBako omreheme
HacTajo 300T Jupama y TpaBa WM y mpaBHO 3amrtuhene muTepece”.*®’ MehyTtum, mojam
,omrehema” je HeoBOJbaH J1a 00jacHU cBe OONMKE MOBpeAa npasa u uHTEepeca. Kapanukuh
Mupuh nedunuiie mrery kKao ,,AMOBUHCKH WJIM HEMMOBHUHCKH T'YOUTaK KOju je omTeheHuky
IIPHYHELEH TIOBPEIOM HEKOT Ber0BOT CyOjeKTHBHOT npasa”.*%® [TpuToM, oHa HApOUHTO HCTHYE
7la TIpaBOM MpHU3HATA IITETa HUj€ CBAaKM YIITPO y MIMOBUHH, HH CBaKo ocyjeherme OueKnBaHOT
nobutka, HU cBaka MopaiHa noBpena. lllrera je ,,3a0pamena nocineauna Tyhe paame”, Koja
HACTaje Ha MIMOBHHHU HJIH y MOpAHOj cdepu apyrora. 6

Pagummmh mrerty onpelyje u3aBajakeM KOHCTUTYTUBHHUX €J€MEHaTa HEHOT MPaBHOT
nojma. lltera je 1) cBaku ymrp0, 2) yuumeH Ha IpaBHO 3alITHheHoM 100py Ui UHTepecy, 3)
KOjH je HACTao MHMO BOJbe omTeheHor nmma, U 4) Koju je Heko ayXkaH na HagokHamm.*'°
HctoBpemeHo, oH nojceha fja mpaBHa Teopuja HUje U3rpajnia JeAMHCTBEHH 110jaM ILITeTe, Te
Jla M3 IPaKTUYHUX Pa3liora Naxmby Tpeda MocBeTUTH BpcTaMa mrere.*’t

Omrehenn kao moBepuiiall UMa MPAaBO HA HAKHAIY CBUX MPABHO MPU3HATHX OOJIMKA
mteTe. OBO je OMIITe MPaBUIIO KOj€ BaKH YKOJIMKO 3aKOH JApyTaduje He ypeau oapehenu cirydaj
OATOBOPHOCTHU. J[pyruM peunma, YKOJIHMKO 3aKOHO/ABal] TeXH Jla OTpaHUYM IPaBO HA HAKHALy

mTETE, CBOI[ChI/I ra Ha HaKHaJdy HOjC,Z[I/IHI/IX epcma TCTC, TaKO IITO MOpPa outu IMPOIKUCAaHO.

[Mpumepa paau, opraHu3aTop MpUPEAOH OAroBapa caMo 3a INTETy HACTaly CMphy WIN

485 0. Autuh, Obauzayuono npaeo, Npasnu paxynrer Yuusepsutera y beorpany, Ciyx6enu rinacHuk, beorpa,
2008, ctp. 447.

466 J. Canma, Ob6ruzayuono npaso, Ipasuu daxynrer Yuusepsurera y Hosom Cany, 2007, ctp. 488.

467 C. Luroj, Ynau 155, y: B. Bnarojesuh, B. Kpyms (ypen.), Komenmap 3axona o obnuzayuonum oOHOCUMA,
CaBpemena anMuHucTpanuja, beorpax, 1983, ctp. 513.

468 M. Kapanukuh Mupuh, O6nueayuono npaso, Cnyx6enu roacuuk, 2024, crp. 513.

469 |bidem, ctp. 513.

470 J, Pagummh, Obnuzayuorno npaeo, crp. 219.

471 |bidem, ctp. 218.
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TEIECHOM TMOBPEIOM KOjy HEKO MPEeTPHHU ycles U3BaHPEIHMX OKoMHOCTH.*’? OKBHp Mmerose
OATOBOPHOCTH He 0OyXBaTa INTETy HACTaIy IOBPEAOM APYIHX JUYHHX Jao0apa, Kao HH
YHUIITEHEM WK omTehemeM mMarepujanrnux godapa. Kana je ped o oAroBopHOCTH 3a MITETY
O )KUBOTHHA, KOja Ce U3jeHaYaBa ca OJroBOPHOIINY 3a IITETY O ONACHUX CTBAapH, omrrehenu
MMa IIPaBO HAa HAKHAY CBHUX ITPAaBHO MPU3HATHX OOJIMKA INTETE.

VY ynopemHoM mpaBy IOCTOjeé OTpaHUYEH-a MPABHOT IOjMa IITETEe KOjy NMPUYMHHU
KHUBOTHIbA. Y HEMAukoM IIpaBy, IITETa O] KUBOTHH-a 00yXBaTa MOBpPEAY INpaBa Ha KHUBOT,
(U3MYKN MHTETPUTET W 31paBJbe YOBEKAa, Ka0 M MOBpeAy mMmoBuHE. Mehyrum, mrera on
IMBJbUX JKUBOTHIbA OOyxBaTa camo omTehema yunmbeHa Ha 3e€MJBUINTY M Tparehum
o0jekTnMa, He M HITETy MPOY3POKOBAaHY JIMIMMA. Y aHIVIO-aMEPUYKHUM IpaBHMa, TOCEOHU
3aKOHHM Koju ypelhyjy mpenazak ctoke Ha Tyhe 3emspuinTe (HIpP. 3aKOH O JKUBOTHE-AMa Y
SHIJIECKOM TIpaBy) MPaBO Ha HAKHAAY BE3yjy CaMo 3a IITETY MPOY3POKOBAHY HA 3€MJBHIITY,
wiogoBuMa u nparehum ofjektuma. Peuenum Huje oOyxBaheHa miTeTa KOjy JIHIE TPETPHU
MIOBPEJIOM CBOT TEJIECHOT MHTErPUTETa WM 3/1paBJba, aJlM MOjeAMHAYHU JEIUKTH 00yXBaTajy
oBe noBpene (Hmp. negligence).

[ITeTa K0Ojy MPUUMHU KUBOTHIbA Ka0 TIPETIOCTaBKa rpaljaHCKONpaBHE OJTOBOPHOCTH
KOja je MpeAMET OBOI paja jecTe IITeTa Koja HacTaHe Kao IOCieaulla CIOHTaHOT,
MHCTUKTUBHOT M HEBOl)EHOT JienioBama kuBoTHH€. Huje oOyxBaheHa mrera Koja HacTaHe Kao
pe3ynTar KOHTPOJIMCAHOT WIJIM MCIIPOBOIMPAHOT TIOHAIIAka KUBOTHIHE. C 003MpoM Ha TO Ja
KOHTPOJIy WJIM TMPOBOLMPAaKkE >KUBOTHIE YMHHU YOBEK, jaCHO je Ja y3podHa Be3a Y THM
cllyyajeBUMa IPOY3pOKOBama LITETE 3apaBo MOCTOjU U3Mel)y moHalama YoBeKa M HacTale
HITeTe, MPU YeMY C€ >KHBOTHIbA M0jaBJbyje€ KAao MyKO CPEJCTBO, HE PA3IMUUTO Of OMJIO Koje
Jpyre cTBapH (HIp. IITETa YYMEHEHA CYIapoM ayToMOOMIa Win OallameM JIoNTe). YIpaBo U3
OBOT pa3Jjiora OTpaHNYCHE Mo0jMa IITETE 3apaBo yaa3u y JOMEH Y3pOYHE Be3€ jep O 3Havaja
MocTaje Kako je mrera HacTana. Crora BUILE MaXKHEe OBOM MUTamby MOcBehyjeMo MpUIMKOM
pa3marpama y3pouHe Be3e, ald Ha OBOM MECTY HaBOJUMeE Ipumepe mrere o0yxBaheHe OBUM
ciydajeM TrpabaHckompaBHe OATrOBOpHOCTU. To je mTera Koja HacTaHe Yyclel Hamaja
KUBOTHI-E (HIIP. yjed, ymapame, rpedame), HBEeHOT IoHamama (HIp. obapame, ByYEHeE,
KOTIam-e, OIIallaBame, (PU3MOJNOIIKO W3IY4YMBamke) WM CBOjcTaBa (HIp. 3apa3He OoyecTH,

mupucH). [lpeamer omrehema jecy 3amruhena quuHa 1006pa YoBeKa U HEroBa UMOBHHA.

472 Buperu: uin. 181 300.
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2.1.1. MarepujasiHa U HEMaTepHjaHa IITETA

Marepujansa mTeTra je ,,0lITeheHHKOB HMMOBHHCKH TYOHTaK Yycieln MOBpese,
onTepehema WM OrpaHHYeHa HEroBor cydjextusHor mpasa”.t’® Tlojam marepujanne mrere
HUJE€ ONPEIEJbeH JeAUHO TPHUPOAOM TNoBpeheHor (MMOBHMHCKOT) MpaBHOT J00pa, HEro H
moclenuIiaMa Koje HacTajy yciel moBpele (MMOBHHCKMX M HEHMMOBHHCKHX) aoOapa.*’
OOnuum MatepujajiHe IITETE Cy CMameme, omreheme, YHUINTEHhEe WIM TOropliame CTamba
KaKBOT J100pa, OTHOCHO MMOBHHE Kao LIeJMHE, U crpeyaBame yBehama nmosune. 4’

Hemarepujanna (HeMMOBHMHCKA, MOpaJiHA) IITETa HACTAje MOBPEIOM HEMaTepHjaHUX
no6apa.*’® Iojam HemaTepujanHe mTeTe 06jaTmHaBajy Cy6jeKTHBHA M 06jeKTHBHA KOHIICTIIIH]A.
[Ipema cy0jeKTHBHO] KOHLICIIH]H, HEMaTepHjajHa IITETa jeCTe MPETPIJbEHH OO WU CTpax,
noBpefa MHTHMHE cdepe Koja m3asupa mopemehaj y mcmxuukoj paBHoTexu omrehenor?’’
[lITeTy He mpeAcTaBiba MOBPEIa KAKBOT JTMYHOT TpaBa MM 00jeKTa TOT TpaBa, HO TMOCIICIHIIC
TE MOBpPEC y BUAY OIITeheHNKOBOT HHTUMHOT TpIlJbetha. CYyIPOTHO TOME, ITpeMa 00jeKTUBHO]
KOHIICTIIIMjH, HEMaTepujajHa INTeTa jeCTe YIpPaBO TOBpEAa JIMYHOT J0oOpa wmiu o0jeKTa
HEMMOBHHCKOT MPaBa MM CaMOT HEMMOBHHCKOT TIpaBa MM paBoM 3amTuhenor uatepeca.*’®
3a mocrojame caMme IITeTe HUCY Of 3Hauaja MPEeTPIUbeHHM OOJIOBH WM CTpax, ajld OHHU ce
y3UMajy y 003Up MPHUIUKOM MPOIIEHE BUCHHE IITETe. Y CYKOOy CYOjeKTHBHE U O0jeKTHBHE
KOHIIEMI[M]e TTOHOBO C€ youaBa 3Hauaj pa3jIuKoBama Mpupoje mospehenor nodpa u nocueauna
KOj€ HacTajy yciel MoBpese.

[TpuxBarame jenHe 01 HaBeIEHUX KOHIIEMIMja UMa oiroBapajyhe npaBHe mociueauue.
Cy0jekTMBHM KOHLENT HEMaTepujajHe IITeTe JieNyje orpaHuyaBajyhe kaga je ped o
HEMOTYNHOCTH MTpaBHUX JIMIIA Ja OceTe OOJI WK CTpax, ucTe HeMoryhHocTH HepoleHe aene u
(U3NYKKX JTUIIA KOja Cy Ce y TPEHYTKY MOBpe/ie Hajla3uiia y KOMHU, UMalia 000JbeHhe perenTopa

Ooia uau cy ouna nona ,Z[CjCTBOM aJIKOXOJIa NI MCAUMKaMCHara, 3aTUM M30CTaHaK HaJOKHaIC

473 M. Kapaunuxuh Mupuh, O6nuzayuono npaso, ctp. 514.

474 J. Paguunh, Obauzayuono npaso, crp. 220.

475 Ibidem, ctp. 219. J. Canma, Obauzayuono npaso, crp. 490.

476 Crankosuh je yKka3uMBao Ha NPABMIIHOCT yNOTpede MOjMOBHOT Tapa HMOBUHCKA M HEMMOBUHCKA LITETA, U3
pasJiora IITO HUje O 3HAYaja MaTepujaliHa, BUIUbUBa MaHU(ecTaluja noBpee, Beh npupo/a u mocieuie came
noBpezie. HenMoBHHCKa miTeTa TAKO 00yXBara OHE MOBpEJe JHMYHUX J06apa omreheHor Koje peMere HmeroBy
NICUXWYKY W eMOTHBHY paBHOTexy. O. Crankosuh, llltera, y: Enyuxnoneduja umosunckoe npaea u npasa
yopyascenoz npasa, ctp. 258-262. Jlerassuuje o oBoj temu, M. Karaniki¢ Miri¢, Subjektivna koncepcija
neimovinske S$tete, Zbornik radova u cast prof. Dr. Sc. Aldu Radoloviécu LIBER AMICORUM ALDO
RADOLOVIC, Pravni fakultet Sveugilista u Rijeci, 2018, str. 395, f. 1. YBaxaBajyhn BuIIe3HAYHOCT HABEACHHX
peun, TakBe pacrlpaBe H30CTaBbaMo M3 (OKyca Halle MaXme, a TePMHUHE HeMarepHjaiHa, HCHMOBHHCKA W
MOpaJTHa IITeTa KOPUCTUMO K0 CHHOHUME.

477 Q. Cranxosuh, Haxnaoa wmeme, Homoc, Beorpan, 1998, cp. 150.

478 M. Karaniki¢ Miri¢, Subjektivna koncepcija neimovinske $tete, str. 399.
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LITETE Y JOMEHY YrOBOPHE OJIrOBOPHOCTH, KA0 U U30CTaHAK MPEHOCUBOCTH IIpaBa Ha HAKHALy
HeMaTepujajiHe IITeTe NPaBHUM TOCIOBUMA inter vivos u mortis causa.*’® O6jexTuBHH
KOHLIENT IPY’Ka PEUICHhe 3a HaBe/IeHa OTPaHUYCHha, Al TP KPUTUKY CBOhea 1mojma mreTe
Ha TOBpETy NpaBa WM HHTepeca. *e°

VY ayctpujckom npaBy npuxBaheHa je cyOjeKTHBHA KOHIIEIIH]a HEMaTepHjaTHe IITeTe,
a MCTO YMHE U CPIICKO, (PPaHI[yCKO, aMEPUUKO, HEMAYKO M €HIVIECKO npaBo. OJUIMKa HEMayKor
Y CHIVIECKOT IIpaBa jecTe YCIOB Jia je yclied TOBpEeAe HACTal0 MEAWIIMHCKH YTBpHEHO
obosperme. O0jeKTUBHY KOHIIETIH]Y ycBaja mpaso LlIBajmapcke.

DCFR HeexkoHOMCKH TYOWTaK (HeMaTepujajdHy IITETY) oapelyje Kpo3 CyOjeKTUBHY
KOHIIEMIM]y, Kao OO, MaTke M HapyllaBame Kpaaurtera kupora.’®! PETL, mak, kopucTe
memoButn npuctyn. Hamme, PETL He mpyxkajy mojam HemarepujajHe IITETE, HETO Cy
NPUIMKOM ypehuBama MHTamka HAIOKHA/IE HeMaTepHjallHe IITeTe CTUMYIMCAHH CIy4ajeBH
Kajga ce oHa Moxe gocynutu.*®? TIpBo, HemaTepujanHa IITETa ce MOXe NOCYIHTH Kajia je
omreheHn mpeTprieo JMYHY MOBpeay, Koja ce MOBpela oriena y nariku omreheHor u
HapylaBamby HETOBOT TEJISCHOT WM MEHTAIHOT 37paBiba. [Ipyro, HemarepujaiHa mrera ce
MOXX€ JOCYIUTH y CIIy4ajeBHMa TMOBPEAE JbYJACKOT JOCTOJaHCTBA, CIO0O0ME M APYruX IpaBa
muuHocTu. Tpehe, HemaTepujasiHa IITETa ce MOXKE JOCYAMTH M y ciydajy Onucke Bese ca
KPTBOM CMPTOHOCHE MJIM BEOMa TeIlIKe HECMPTOHOCHE noBpeae. [IpBu ciyuaj HemarepujaaHe
LITETE O/Ir0Bapa Cy0jeKTUBHO] KOHIIETILIM]HU, IOK IOTOM:Aa /1Ba 00jeKTUBHO]. [ [puinukoM npoiieHe
HaKHaJe MTeTe y 003Up Ce y3UMajy CBE OKOJIHOCTH Cy4yaja, a HapOUUTO TEKHUHA, TPajamke U
nocuenuue nospene (eHr. grievance) omrehenor. Kpupuua mreTHHKa ce y3uma y o03up
MIPUITMKOM IIPOIIEHE HaKHA/Ie ITETe YKOJIUKO je 3Ha4ajHO JOIpHHENa MoBpean omreheHor.

Kana je ped 0 IMOBMHCKO] IITETH KOJy IPOY3POKY]Y )KUBOTHH-€, HE HanlIa3suMo Ha Beha
criopHa nuTama. Kaga sxuBoTuma omrehyje wim yHUIITaBa MMOBHHCKA J100pa YOBEKa, ped je
0 UMOBHMHCKO] 1mTeTH. Kajga yoBek ycien nmoBpesie JMUHUX HEMMOBUHCKUX J100apa o1 cTpaHe
KHUBOTHEE€ TPIM MMOBHUHCKE MOCIEIUIe, U TajJa TOBOPUMO O MMOBHHCKO] IITETH. YCIe[
MOBpe/ie JINYHUX HEUMOBHUHCKMX J00apa 4YOBEK TPINH HEMMOBHHCKY mTeTy. Mehyrum, y
MOjeIMHUM TMpaBHUM CHCTEMHMa IIOCTOjalb€ IITETE€ J€ YCIOBBEHO M HCIYHEHEM

oAroeapajyhux mperrnocTaBku. Y aMepHUUKOM IpaBy, IPBOOUTHO je Y MOjJEUHUM JprKaBaMa

479 M. Karaniki¢ Miri¢, Subjektivna koncepcija neimovinske $tete, str. 397. M. Karaniki¢ Miri¢, Non-Pecuniary
Loss in Serbian Tort Law: Time for a Change in Paradigm?, South Eastern Europe and the European Union —
Legal Implications, SEE EU Cluster of Excellence in European and International Law, Series of Papers, vol. 2,
Verlag Alma Mater, Saarbrucken, 2016, p. 39.

480 0. Cranxosuh, ltera, y: Enyuxioneduja umMoeuHcKoz npasa u npasa yopyscenoz npaea, crp. 260.

481 Bupern: Art. 2:101:4, Book VI, DCFR.

482 Byneru: Art. 10:301 PETL.
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OCTBapHBaI-€ 3aXTeBA 32 HAKHAIY IITETE 3a JACIUKT cattle tresspass HY)KHO MOJIPa3yMeBao Jia
je semupmiTe omrehenor 6o orpaheno;*® y ciyuajy meorpalhjenor 3emspniTa, Hako cTOKa
jecre ynuia Ha Tyhe 3eMJbHINTE, HE MOCTOjU IITETa Yy MPAaBHOM cMuUcCiIy. Y nomahem mpasy,
OCTBapHBam-€ MPaBa HA HAKHAAY IITETE OJ JWBJBUX KMBOTHIbA YCIOBJHEHO j€ MPETXOJHUM
IpeTy3uMambeM TIPONHCAHNX Mepa 3aIITHTE Of AMBJBHX KUBOTHEA.'®* Henpenysumame Tux
Mepa TpeNCcTaB/ba HETaTHBHHU YCJIOB IOCTOjarba IpaBa HAa HAKHAIY WITETE O] TUBJBHX
KHUBOTHIA, & CAMUM THUM H LITETE Y PABHOM CMUCITY.

[Toceban ciydaj IMOBMHCKE IITETE MOCTOJH KaJa >KUBOTHIbA MOBPEAHM WM YCMPTH
tyhy xuBoTHBY. CxBarajyhM >KMBOTHEY Kao CTBap, WMMOBHHCKA TIO3MIMja BJIACHHKA
noBpeheHe win ycMpheHe KUBOTUbE j€ MOropiIaHa. YKOIUKO je ped O KUBOTHU KOja uMa
ofipeheHy TP>KUIIHY BPEAHOCT, HA IITa YTUUY paca, eAurpe, TOANHE CTApOCTH, TIOT U IPYTO,
HAaKHa/1a IMOBUHCKE ITeTe Onhe rcka3ana Kpo3 TpKUIIHY BpeaHocT. [Ipobiem ce jaBiba y aBa
Buga. lIpBH, OICYCTBO TpPIKHUIIHE BPEIHOCTH YyIOMJbeHUX KyhHHX JbyOuMmara. Jpyrw,
HEoAroBapajyhu KpUTEPUjyM TpPXKUIIHE IICHE KA0 BPEIHOCTU JKHUBOTHEA Y TOjCAMHUM
ciydajeBuma. OBUM TUTamUMa JISTAJbHU]Y MaXKy ocBehyjeMo y Tpehem meny pana.

[IpuxBatame cyOjeKTHBHE KOHIIENIMj€ HEMaTepHujaidHe IuTere y aomaheM mpaBy
MOKa3yje paHHje UCTAaKHyTa OrpaHuYeHha U KaJa je ped O IITETH KOjy MPOY3POKY]y KHUBOTHUIHE.
[IpaBo Ha HakHaIy HeMaTepHjajdHe MITeTe 300T MPEeTPILUbEHOT (HU3UUKOT O0JIa U30CTaje Kaja
KUBOTHIbA Yj€/Ie WM HA PYTH HAuWH MOBPEAN JIUIE KOj€ YCIie] MHTOKCHHAIM]E aJTKOXOJIOM

WU MeIMKaMEHTHMa MMa ocitabJbeHe perentope 0oa.

2.1.2. CrBapHa mrera U u3Makia 100Ut

CrtBapHa mrera (damnum emergens) o0yxBaTa CBaKy IIKOJAJPUBY MIPOMEHY Ha HEUEMY
mto Beh MOCTOjH, Tj. HA MIMOBHMHH, IPAaBUMA U THuHOCTH omrehenor.*® Ta mkoxpuBa mpoMena
MoOpa UMatu OOJMK UMOBHHCKOT ryouTka. Cmarpa ce Ja UMOBHHCKM T'yOMTaK HacTaje aKo je
omteheHn M3ryorMo MMOBHMHCKO IMPaBoO, WK MYy j€ NMPaBO OTPaHUYEHO, WIM MY j€ MOCTajo
OTeXaHo Ui HeMoryhe J1a mpaBo KOPUCTH, Kao U Kaja je 300r mTeTHor Aorahaja 3a omrehenor

HacTaja KakBa HoBa oOaBe3a nin tpomak.*®® M3makma no6ur (lucrum cessans) omHocH ce Ha

483 3, Friedman, Torts - Liability for Damage Caused by Trespassing Cattle, Lousiana Law Review, vol. 19, no. 3,
1959, pp. 734-735.

484 Bumeru: wi. 88 3/1J1. HanneskHo MUHHCTApCTBO JOHENO je IIpaBMIHMK 0 MepaMa 3a CIIpedyaBambe IITeTe O
JMBJbAYH M IITETE HA JUBJbAYM M IIOCTYIIKY M HAYMHY yYTBphHBama wrere, ,,Ci1. rracauk PC”, 6p. 2/2012.

485 J, Pagummh, Obnuzayuono npaeo, crp. 221. J. Canma, Obruzayuono npaso, ctp. 490.

488 M. Kapanuxuh Mupuh, Obruzayuono npaso, ctp. 515.
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crpeyaBame yBehama nocrojehie umosuHe y 6yayhnoctn.*®’ Peu je ouexnBanoM ysehamy koje
je copedeHo TyhoM HPOTHUBIPABHOM pPaJbOM WM IMpomyliTambeM. OQdekuBame Mopa Outu
OCHOBAHO, ¥ TO TIPEMa PEJOBHOM TOKY CTBApH HJIH IIPEMA MOCEOHMM OKOJIHOCTHMA. *38

VY aycTpujcKOM TpaBy, MPaBO HA HAOKHAIY HM3MaKIe JOOUTH TMOCTOjU YKOJIUKO je
IITETHHK crpedno ysehame Tyhe nMOBHHE HaMepHO WM mocTynajyhu y rpy6oj Hemaxmu. 48
Ucto pememe Hekama je caapxkao u cprcku I'pahadcku 3akomuk.*® ¥V nomahem mpasy
HAITYIITEH j€ ayCTPUjCKU MOAET M BaXKH MPUHLUII MOTIYHE (MHTETpaIHEe) HAJO0KHAAE CTBApHE
HITEeTE U U3MaKJIe JOOUTH, MPOY3POKOBAHE OUIIO KOJUM OOJIMKOM KPUBHIIE.

Omreherma WM yHUIITEHAa MaTePHjaTHUX J00apa off CTpaHe JKUBOTHHbA IIPEJCTaBIbajy
cinydajeBe crBapHe mrere. Omreheme q00pa orena ce y JeIMMHUYHOM HApYLICHY LETUHE
W/WM cBOjcTaBa J00pa, IMTO BOAU CMamkEemhy HeroBe BpeqHocTu. CTBapHa IITETa Ce orieaa y
BHUCUHH M3Try0JbeHE BPETHOCTH J00pa. YHHUIITEHE 100pa MpeacTaBba MOTIYHO HAapyUICHE
LIeJIMHE U CBOjcTaBa fo0apa, Tako /a je J0Opo HAKOH JeNI0Bama KUBOTHHE HEYIIOTPEObUBO Y
MOTIYHOCTH 32 CBPXY KOjOj j€ CIYXKHJI0, OJJHOCHO K0jOj je Omio HamemeHo. CTBapHa IITeTa je
M3pakeHa Kao ILEJIOKYITHA BPEIHOCT YHHIITEHOT 100pa. YKOJIHMKO je Jaro J100po TOHOCHIIO
MPUXOI€ BIACHUKY YCJIE]] yHoTpede Wik U3HajMJbUBama, UK je Ouia JoroBopeHa mpojaaja 1no
LIEHH BUILIO] O] TPXKHILHE, olITeheHn UMa ITPaBo U Ha HaKHaAy u3Makiie 100uTH. OBU NpUXOIH
Mopajy OMTH OYEeKMBAaHHU, IIpeMa PEOBHOM TOKY CTBapu WJIM MOCEOHUM OKOJHOCTHMA, IITO
omteheHn Mopa J1a JoKaxe.

OCHOBHO je MpaBWJIO JIa C€ HaKHa/a ofipelyyje mpemMa TPKHUIITHO] BPEAHOCTH OITeheHNX
WIM YHUIITEHUX MarepujanHux nobapa. 300 ypelyje mocebaH ciydaj, kKaja ce Kao Mepa
y3uMa BPEAHOCT KOjy je moOpo mmano 3a omreheHor. YcioB 3a mpuMeHy OBOT Mepuia, U
OCTBapHBamEe HAKHAJIe TpemMa Cy0jeKTMBHO] BPEIHOCTH 1o0pa, jecTe na je omreheme min
YHUIITEHE CTBAPH HM3BPIIEHO YMUILbAjHUM KpuBHIHHMM faeioM.’! Kaxo xuBotTmma Hema
MIPaBHY CIIOCOOHOCT, T€ HE MOXKE OWTH yYHMHHJIAL] KPUBHUYHOT Jejia, OBO MOCEOHO MPAaBUIIO
HEMa MIPUMEHY y CiIy4ajeBHMa MPOYy3pOKOBama MITETE O]l )KUBOTHIbE. CYIPOTHO UCTOPH]jCKUM
npuMepuMa KpPUBHYHHUX cyhema KHUBOTHHAMa, KOJU YyKa3yjy Ja KUBOTHIAMa jecTe
MPUITMCHBAHA KPUBUYHOIPABHA OJITOBOPHOCT, CaBPEMEHHW ITOKPETH 3a NpPHU3HABamke IpaBa

KHUBOTHHbA HE 3aCTYIajy TaKBY UIE]Y.

487 J. Pagummh, Obnuzayuono npaso, crp. 221. J. Canma, Obruzayuono npaso, ctp. 490.

488 Bunern: un. 189 300. Xusomup Bophesuh y: XK. C. Dophesuh, B. C. Crankosuh, Obruzayuono npaso,
onity aeo, CaBpeMeHa agMuHUCTpaiyja, beorpan, 1980, ctp. 295.

48 Bupern: § 1324 ABGB. H. Koziol, Basic Questions of Tort Law from a Germanic Perspective, Jan Sramek
Verlag, Wien, 2012, p. 125.

490 Bunern: § 819 CTI'3.

491 Buperu: un. 189 ct. 4 300.
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VYenen tenecHux moBpena u omrehema 3paBijba YOBEKa O] CTPaHE JKUBOTHILE HACTA]Y
Pa3INUUTH BUIOBH MaTepHjaIHe MTeTe. TPOIIKOBY Jiedera 10 CBOjOj IPUPOIH HIPEICTaBIbajy
crBapHy mmrery. OOyxBarajy TPOIIKOBE MEIUKAMEHATa U €BEHTYAIHUX ONEPAaTUBHUX 3aXBaTa,
TPOIIKOBE OOpaBKa y OOJHHUIM KOjU HHUCY IMOKPHBEHU OCUTYPAIEM, LIEHY KOIITama U
TPOILIKOBE JOCTaBe MEAUIIMHCKHUX ITOMaraja, TPOIIKOBe pexadmimuranuje u apyro. HyxHo je
71a CBU TPOIIKOBH Oyly TUPEKTHO MIOBE3aHH Ca JICYCHHEM ITOCIISIUIIA HACTAIHX YCIJIE/ TEIeCHUX
noBpena wiu omrehema 37paBiba Ol CTPAaHE KUBOTHELE. YKOJIUKO je omTeheHn NpuMIbeH y
OonHMITY 300T yje1a BIaCHHYKOT TIca, a TIOTOM je 000JIe0 O] CeTice WU HEeKe 3apa3He 00JIecTH,
TPOILKOBY JIeYera oJ] TUX OosnecT Hehe TepeTnTH BIacHUKA I1ca Kao oAroBopHO jmie. OBo u3
pasiiora mpeKuaa y3podHe Bese. PeueHOM ce MOXke CyNpoTCTaBUTH apryMEHT Jia JHLe He Ou
OWMJIO M3JIOKEHO 3apa3HuM OoJjiecTuMa y OOJHUIM J1a HHje OMJIO TaMO MPUMIBEHO 300T yjena
nca. Mehyrum, y HU3y yclioBa Koju Tpajae (GakTHYKH Kay3adHU HU3 Of jemHor jporahaja 1o
HITETE Kao KPaji-e MOCIIE/HIIEe, TPaBHA OJ'OBOPHOCT C€ Be3yje caMo 3a OHE YCJIOBE KOje UMajy
oapehyjyhu kapakrep 3a HacTaHak IITeTe. Y JaToM IpUMEpy, yjel Ica jecTe ycJoB ca
KBaJTM(HUKALK]OM MIPABHOT y3pOKa y MOIJIeNy IITEeTe Koja ce Omie[a y TPOIIKOBHMA JICUCHa
nocnenuia yjena (BakipHa, IPEMUCaHN JIEKOBH, MEAUIIMHCKO TTOMaraio, Kao U eBeHTyaJHH
cMelITaj y OOJHHIIM M ONEepaTWBHU 3axBaTH). MelyTuM, y momieny mreTe Koja ce oriena y
TPOLIKOBUMA Jiedera 00JIeCTH Koje Cy ce pa3Buiie 300r NpUCYCTBa Y OONHUIM, HECTPYUHOT
npeay3uMarmha aKTUBHOCTH OJT CTPaHe 37PaBCTBEHUX PaJHNKA, KOHTAKTA Ca IPYTUM 3apaskeHIM
JTUIMMA, Ka0 U O0JIECTH KOje Cy pa3BUJIe YCien MPUPOAHUX Ipenucno3uimja omrehenor (Ha
puMep, Telka xeMopuinja), yjel rnca HUje ycioB KOjU C acleKkTa mpasa uma oapehyjyhu
KapaKTep M CTOra M30CTaje HeroBa KBaTH(pUKaIuja Kao MpaBHOT y3poka.t®?

VY npaBHOj HayIy [IOCTOj€ Pa3IMYUTHU CTABOBH O IPABHO] MPUPOAU U3ryOJbEHE W/WIH
CMamEHEe 3apajie ycjien MPUBPEMEHOT WM TpajHOr omTehema pagHe CIOCOOHOCTH, Kao
MOCIIeIUIIE HITETHOT JIeJIOBama )KUBOTUIbE. [IpuMepu cy cinenehu: Ko je 30a11o BUOIMHUCTY
MPUITMKOM TYPUCTHUKOT jaXama, KpaBa je yoosaa poroBMMa MHCIIEKTOPa MPUIIMKOM MHCIEKIIH]e
mTajga, Madka je orpediia mpeKo JIuiia MaHeKeHKy. Y qoMaheM mpaBy U3ry0JbeHa WU CMambeHa
3apaza TMpeacTaBba M3MAaKIy JOOWT, Kao BuA MarepujanHe mtere. lllterom ce cmarpajy
nocienuIe 10 Kojux jonasu yciena omrehemwa paane cnocoOHocTu. CynpoTHO CTaHOBUIITE

3ay3MMajy ayCTPHjCKH IMPAaBHULM KOjU PagHY CIIOCOOHOCT KBaIM(UKY]y KaO CaMOCTaJHO

492 Tojemuan NpaBHU CUCTEMH PAa3IMUMTO ypel)yjy yTunaj mpeaucrosuiyja omreheHor Ha MOCTojame 1 00uM

oaroBopHocTH mTeTHUKA. M. I[BeTkoBUh, ¥3pouna sesa y oowmemnom npasy, [lpaBau Gakynret Y HUBEp3UTETA
y Humry, 2020, ctp. 170-177.
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MIMOBHHCKO ZI00pO jer je cBako nmie ,,0Tyhyje” y3 HakHany.**® OBo oryhusame mompasymena
obOaBspame 3ajaraka Win QpyHKIHja 3a Apyro juie (IMOoCiIoAaBiia), Y OKBHPUMA PATHOT WIIH
Jpyror YTOBOPHOT OJTHOCA, 3a Koju ce tuiaha onrosapajyha HakHaga mpema yiaoKeHOM BPEMEHY
WM OCTBapeHOM yuuHKY. Omreheme TakBOr CaMOCTATHOT MMOBHHCKOT 0Opa MpeacTaBiba
CTBapHy IITETYy jep M00pO Kao TaKBO BUIIIE HEMa BPEIHOCT KOjy j€ MMAJIO PaHHje€, OJHOCHO
JMIIe HE MOXKE J1a je oTyhu 3a ucty HakHaay kao panuje. Ctora ce U3ry0JbeHa WM CMamkeHa
3apaja MocMarpajy Kao BHCHHA IITETE KOoja je HacTala, pa3iuka ui3Mely HeKaJalme U

caJallbe BPSAHOCTH PaJHE CIOCOOHOCTH JIHIIA.

2.2. YTOBOpHA OJITOBOPHOCT 32 IITETY

Jlo Tpoy3poKOBama MITeTe MOXKE JONK y pa3IMYUTUM YrOBOPHUM OJHOCHMA YHUjH je
npeamMer oapehena ynHuAOA y BE3W ca KUBOTUHOM. PedeHO HApoOYMTO BaXkKH 3a yrOBOPHE
O/IHOCE KOjU BOZIE CTHLIAbY TpaBa CBOjHHE HAJ| )KUBOTHEHOM, Kao IITO Cy YrOBOP O NPOJaju U
YroBOp O TMOKJIOHY. YHorpeOa >KMBOTHH-a 3Ha4ajHA je KOJ YrOBOpa O 3aKylly M YroBOpa O
nocity3u. 3Ha4ajHU Cy M YTOBOPHU YHjH je IpeaMeT oapeheHa ycayra kojy Tpeda N3BpIIUTH Ha
KHUBOTHIH, KA0 IITO CYy YTOBOP O OCTAaBH, YTOBOP O MPEBO3Y U PA3IUUYUTH OOJIUIM YTOBOpa O
JieTy, IpeMa yCiIy3H Kojy Tpeba U3BPIIUTH (HIp. ApecUpame, YIEMIIaBamke).

YToBOpHE OTHOCE KapaKTEPHIIIe TyKHOCT CaBECHOT N3BPIIIaBamba CONICTBEHUX 00aBe3a,
nomTyjyhu cranaap/e noHamiama 100por 1omahnHa, OHOCHO JOOPOT CTPYyUYH-aKa Wik 100por
npuBpenHuka. Heynoszopasame apyre yroBopHe cTpaHe Ha OllacCHEe 0COOMHE KUBOTHH-E KOja je
IpeaMeT YMHHUA0E, OJHOCHO HENPAaBUIHO PYKOBAKE XUBOTHEHOM WM INPOIMYCT Y HEHOM
HaA30py MPHUIIMKOM HM3BpIIaBamba ‘~II/IHI/IZ[6€, Kao 1 HEAOCTAlM Yy Mnonjieay 3apaBjba ) XUBOTULE,

494 mpencraBipajy pasmore Koju Boje

a CBE Yy BE3M Ca W3BPIIABAKEM YrOBOPEHE UMHHIOE,
yroBopHoj oaroBopHoctu. binarojesuh (bopucnas bnarojeBnh) ykasusao je cBojeBpeMEHO Ja
YyrOBOpHAa OJrOBOPHOCT HACTaje Kao IMOCIEAMIA ,,IpeKpllaja yrOBOPHUX MpeporpaTusa’ Of
CTpaHe jeTHOT Off yroBapada, THME IITO HUje M3BPIIECHA KakBa 00aBe3a, WM j€ HEMPaBUITHO
BpIIeHO oBnamheme n3 yropopa.*®®

vy CJ'IyLIajCBI/IMa KaZa KHUBOTUBA, Mp€aara II0 OCHOBY HCKOI IIPaBHOI I10CJa,

npoy3p01<yje IOTCTYy CTHULIAOLY, ITOCTAaBJba CC IMUTAKBLEC MPHUMCHE YTrOBOPHC HJIM BAHYT'OBOPHC

4% J, Pagummh, Obnuzayuono npaeo, ctp. 222.

494 K. Josmumh, C. Bykamunosuh, Heuszépuiere y2060pa, 002060pHOCH U HakHada wmeme, VIHCTUTYT 3a
yrnopeaHo npaso, beorpan, 2023, ctp. 99-109.

4% B. Bnarojesuh, Ob6nueayuono npaeo, Iocebnu deo, Yz2060pu, jeOHocmpanu npasHiu nociosu, 2palaHcKo-
npaenu deruxmu, 3naBadko u kimwkapcko npenysehe 'ene Kon an, beorpan, 1939, ctp. 279.
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oaroBopHoctu. biarojeBuh cTOju Ha CTaHOBHMIITY /a je y TakBHM YCIOBHMa BaHYrOBOPHA
OATOBOPHOCT IIPAaBUJIO, @ YTOBOPHA OTOBOPHOCT U3y3€TaK. YKOJIUKO Cy HCITYH-CHH yCIOBH 32
YCTAaHOBJbEHE YTOBOPHE OJIFOBOPHOCTH (ITYHOBa)KaH YrOBOp, MOBpe/a YroBopHe o0aBese),
caMUM THM je MCKJbyueHa MOTyhHOCT HmpHMeHe BaHyroBOpHe oaroBopHocTH.*®® Annpejesuh
3acTyna CyHnpOTHH CTaB, Jla CTHIIAJall MMa MpaBo n3bopa m3mel)y yroBopHe M BaHYrOBOpHE
oxrosopaoctu. Kopucrehn ce nmpumepom nponaje 6onecHe KUBOTHI-E KOja TIOTOM HarlpaBu
IITETY KYIILY, OH MO/IBJIa4H J1a omrehenu nma moryhHocT n30opa ocHOBa Ha koM he 3acHOBaTH
3axTeB 3a HakHaxy mTere.*Y’ C jenHe cTpaHe, ped je 0 yroBOPHO] OATOBOPHOCTH IIPOJABLA 32
MarepHjaiiHe HeIoOCTaTKe CTBAPH, KOja MOCTOjU KoJ CBUX TepeTHHux. C pyre cTpaHe, ped je o
BaHYTOBOPHOj OJTrOBOPHOCTH IPOJABIA 3a INTETY KOjy KymNal TPHH Y CBOjOj MMOBHHCKO]
MO3UIIMjH, HA MAaTePHjaTHUM HJIM HEMaTepHjaTHUM JoOpruMa. YKOJHKO INTETY MpeTpru Tpehe
JMIe, TMpojaaBal] M KyIall COJNUAAapHO OAroBapajy omrTeheHoM 3a HakHagy IITETe, IO
TIpaBUIMMa BaHYTOBOPHE oroBopHOCTH.**® CMarpamo sa je mpBu MpUCTYN NpaBUIHM{U jep
OTICET 3aIITHTE Y OBUM PEXHMMHUMAa OATOBOPHOCTH j€ Pa3IMUUT, 300T Yera u ImocToje yrnopeso.

Paznmuke y oOumy mTeTe y pa3MYUTUM PEKUMHMa OITOBOPHOCTH Cy 3HAYajHE.
3acHUBaWkEM 3aXTe€Ba Ha YrOBOPHOj OATOBOPHOCTH, omTeheHu (Kymaiy) MOXe Ja 3axTeBa
packul yroBopa 360r MaTepujalHuX HeJocTaTaka 1 moBpahaj HOBIIA 32 KyTIJbeHy KUBOTHEY,
Ka0 W HakHajJy IITeTe Kojy je mperpmeo. OBa ImTeTa Mopa Ja HCIyHaBa YCJIOB
npensubnBocT. ? TakaB ycIoB ce He ITOCTaBJba KO BAHYTOBOPHE OITOBOPHOCTH 3 IITETY.
Pagumuh npeasuapuBy MITETY OMKCYj€ KAO LITETY ,,YHj€ je HACTYNamke MOYNHUIIALl MOTao /1a
IOpeIBUAN Yy BpeMe 3akjbydyewma yrosopa”, uMajyhu y Buay o00jeKTUBHY MOryhHOCT
npensubama y natum ycnosuma.>®t Opa mrera oGyxBara U CTBapHY IITETY M U3MAKITY JOOUT,
aJId caMo JI0 CTETIeHa HIXOBE TPEABHIJBUBOCTH.

N3mel)y nmpaBHUX cHcTeMa MOCTOj€ pa3jIMKe Yy OBOM IOIeny. AHITIOaMepUyiKa IpaBa,
¢panycko U nomahe mpaBo MHpoOMMCYjy YCJIOB MPEIBUAJBMBOCTH IITETE KOJ| YrOBOPHE
OZITOBOPHOCTH, JIOK TO HHj€ CIIy4aj ca ocTanuMa. beuka koHBeH1Mja o Mel)yHaponHoj npoaaju

po0e, Takolhe, orpaHnyaBa YrOBOPHY OITOBOPHOCT Ha MPEABUAJBUBY ILITETY, Y OKBUPY OIILITET

4% B. Bnarojesuh, op. Cit., ctp. 279, 280.

497 M. Anapejesuh, Odz060pHocm 3a wimenmy Kojy npuduHi HCUsomutsd, cIp. 63.

4% |bidem, ctp. 63.

4% TTo cTpaHu OCTaBJLAMO OCTAJIE 3aXTEBE KOj€ CTULAIAL MOYKE [a UCTHYE Y Cilyuajy MaTepujalHuX HeJ0CTaTaka
CTBapH, Kao M BHXOB pelociie] uctumama. Buie o tome, K. Jopuuunh, C. Bykagunosuh, op. cit., ctp. 109.

500 C. ITeposuh, IIpupoaHO NpaBo U OATOBOPHOCT, CTp. 72—78.

501 J. Pagummh, O6ruzayuono npaso, ctp. 226. O. Cranxosuh, lllteta, y: Enyukioneduja umosunckoz npasa u
npasa yopydceroz npasa, ctp. 263.

129



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

IIpaBHIa 332 HAKHAIy yroBOpHE mTeTe.”’? YroBOpHA OIrOBOPHOCT CBOAM 00aBe3y HAKHAJE Ha
ITETYy Koja je Mormia OWTH mpeaBulleHa y TPEHYTKY 3akibydema yroBopa. HamokHana
HENPUABHUJPUBE ILITETE YCIOBJbEHA j€ yTBphUBamEM MpeBape, HAMEPHOT HEUCIYHCHha HIIH
HENCIyHeHha yCile]] Kpajibe Hemakmbe npoaasna.’® IIpuTom, HYXKHO je Ja Kynai HHje 3Ha0 H
HHJ€ MOTa0 3HATH 3a OOJIECT KUBOTHIHE, U J1a je OOJIECT WM 3a4eTak OOJECTH MOCTOjao Mpe
npeaje )KUBOTUIHE KYIIITY, jEp caMO y TaKBOj CUTYaIlMjH KyTall HHje MOrao J1a OYeKyje IITETy
KOjy je OoJiecHa KUBOTHA TIPOY3POKOBAIA HA FErOBOj MMOBUHU.

YcnoB npenBUIBHUBOCTH IITETE Y YTOBOPHO] OJTOBOPHOCTH j€ IMCIIO3UTUBHE IPUPOJIE,
T€ CE€ OJrOBOPHOCT JTYXHHKA MOYKE YrOBOPOM IPOIIMPHUTHU JIO CTENEHA MOoTHyHe HakHane. C
Jpyre CTpaHe, er30HepallMoHUM Kilay3yJama OATOBOPHOCT JIY>)KHUKA MOXE OMTH OTpaHHYCHA
WIA UCKJbYUYEHA, 3a IITETy KOja HACTaHE yclieJ OOMYHE HEMaXme. YCIOB MPEIBUIJbUBOCTU
mreTe ¥ MOTyhHOCT yroBapama €r3OoHEpalMOHMX Kiay3yJa CTBapa 3HA4yajHE pasjhKe y
MOTJIely BPCTE€ U O0MMAa IITETEe Y OJHOCY Ha BaHYTOBOPHY OJTOBOPHOCT, IJI€ BayKU MPABUIIO
MOTIYHE HAKHAJIE IITETE.

JlonatHa pas3nmka IMOCTOjU Koi aoOpounHuX yroBopa. Kama je ped o mretu of
MOKJIOWkEHE (HeApecupaHe, pa3apakJbUBe WM OOJIECHE) JKUBOTUHE KOJy MpeTpIu
MOKJIOHOMPUMAI], TIPaBHA MPUPOA YTOBOPA O MOKIOHY OTKJIamka YrOBOPHY OJTOBOPHOCT 3a
MarepujaiHe HejocTatke. [[pyrum peuuma, Mpoy3poKOBam€e IITETE Of] KUBOTHE-€ HE BOIU
YTOBOPHO]j ofroBopHocTH TperHocnona.”® Taxa omreheHn-MOKIOHOIPUMAL] MOXKE JIa TPAXKH
MPaBHY 3aIITUTY Y OKBUPHMa BaHYTOBOPHE OATOBOPHOCTH 3a IITETY. JeTHAKO BaXKH U 32 YTOBOP
0 mociay3d. MelhyTuM, YKOTUKO je TOKIOHOAaBall (WJIM TOCIYrogaBal]) HaMEpHO a0
IOKJIOHOMPUMILY (MJIH TIOCTYTOTIPHMITY) METHIbaBY OBILY 1a OF MY 3apa3Ho U HEroBe OBIIE, 0
CTETIeH KpPWBHIIE TPEHOCHOLA CTBapa M3y3€TaK O] TpaBWIa O HCKIbYyYCHY HhErOBe
OAITOBOPHOCTH 32 MaTepHjaHe HeOCTATKE CTBAPU KO JOOPOUMHHUX YTOBOPA.

CrnenupukyM TMOCTOjU KOA YroBopa O oOcTaBu. He3aBHCHO Ol TEPETHOT WIH
JTOOPOYHMHOT KapakTepa KOHKPETHOT YroBOpa O OCTaBM, OCTaBO/AAaBall (JIETIOHEHT) OATOBapa
OCTaBOMPHUMITY (ZE€MO3UTapy) 3a MTETYy KOjy MYy MPOY3POKYje KUBOTHIbA JaTa Ha YyBarbe.

YroBopHa OIrOBOPHOCT 3a INTETY MOCTOJU HE3aBHCHO O]l HEKOI CKPHUBEHOI HEIOCTaTKa

02 Bupern: wi. 74 Konsennuje YjemumeHUX HalMja O YyTOBOPHMa o Mel)yHapoAHO] mpomaju pobe, 3aKoH o
notBphuBawy Konsennyje, ,,Cin. muct COPJ — Meljynaponau yrosopu”, 6p. 10-1/1984. KonBennuja je nonera
11. anpuna 1980. rogunae y beuy, a ctynuna je Ha cHary l. janyapa 1988. romune. Jlomaha napxaBa jy je
patuduroBana 1984. roaune.

503 Bunern: un. 266 300. Meljytum, Tpeba 3ama3uTu Aa je HCTOM WiIaHy HPOIMKMCAHO Ja CE HABEAEHA NPaBHIA
MIPUMEBHY]Y U Ha HEUCTTyIhehe 00aBe3a Koje HUCY HacTalle U3 yroBopa, YKOJIMKO 3a IT0jeANHE O] ’hHX HHje HEIITO
JIPYTO TpeaBrl)eHO 3aKOHOM.

504 J. Pagummh, Obnuzayuono npaeo, ctp. 134.

%% B. Bnarojesuh, 0p. Cit., ctp. 71, 279.
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KHBOTHE>E NOBEpEHE HA YyBame, Kao mTo je OomecT.”’® Amnnpejesuh u y oBoM ciydajy
MOJIBJIAYM J1a OCTABONpPHMMAI] MMa IPaBO Ja TPaXW HAKHAAY INTETe OWJIO TIO0 OCHOBY
HEU3BpIIIeHe o0aBe3e OCTaBOJaBIa Ja Mpeaa NMoAoOHY (Koja HHje 3apa3Ha) KUBOTHIY Ha
yyBame, OHJI0 110 OCHOBY UME-EHHMIIE TIPOY3POKOBama mTeTe. "’

3aTo mTO je yroBOpHa OJJTOBOPHOCT U3Yy3€TaK, KOjH MPETIIOCTaBIba MOCTOjalhe YTOBOPa,
peJ] HeMauyKUM CYJIOBHMa OHO je CIIOpaH OCHOB OJITOBOPHOCTH 3a MITETY KOjy JIUIE IPETPIIH
YIoTpe6oM KHBOTHELE KOja My je aTa Ha kopuiheme, Kao npujaresbeka ycayra.”% 3ayser je
CTaB J]a BIACHUK KUBOTHIGE OCTaj€ OJITOBOPAH J1a HAJIOKHAH IITETY KOjy jaxad MPETPIN YCIIe
najia ca KOolwa, Ha OCHOBY OIIIITHUX IMpaBHJa O OATOBOPHOCTU 3a JKUBOTHEE (BaHYTOBOpPHA
onrosoproct).>*® Huje ycBojeHO NpaBHO TyMaueme TyKeHOT Ja IIOCTOjH YTOBOP O TOCITY3H.

CraB HeMauKor cyna Omia je Ja carliaCHOCT BOJba O yIIOTPeOH Koma 0e3 HaKHAJC HHje
JIOBOJbHA J]a C€ MPUMEHU YrOBOPHa OJrOBOPHOCT (HEMa yroBopa O MOCIYy3H), Kao OJiaxku
PEKUM OJITOBOPHOCTH jep CE OATOBapa caMmo 3a KBAIU(UKOBaHU OOJIMK KPUBHIIE (OTOBOPHOCT
3a TpeBapy, HaMepy WM Kpajiby Hemaxmpy).’’ Kao pasmor Tome, cyn je mcTakao na
MIpHjaTeIbCKH OHOCH Mel)y CTpaHKama 1 eJba J1a jelaH APYroMe YIuHE yCIyTry HUCY JOBOJbHH
J1a UCKJbYUe CTPOTY, 00jeKTUBHY OJITOBOPHOCT 3a IITETY OJ )KUBOTHIbA, T€ J1a OM JApyravyuju
cTaB OMO CyNpOTaH Hauely mocTynama y a00poj Bepu (Hem. Treu und Glauben). IIpema
NPaBUJINMA Pa3BHjeHUM Y HEMAuKOj CYJICKO]j TIPaKCH, BIACHUK JKUBOTHIE CE MOXKE OCIIO00UTH
OATOBOPHOCTH IIPEMa jaxady, Ha TEpeHY IMOCTyIama Ha COTICTBEHY OJITOBOPHOCT, CAMO YKOJIUKO
J€ jaxad mpeay3eo aKTHBHOCTH KOj€ MpeBa3ujia3e PU3UKE CBOJCTBEHE PEKPEATHBHOM jaxamwy
(IpecypHO jaxame U CKOKOBH). J{o1aTHO, BITaCHHUK KMBOTHE-E MOYXKE J[a IPUTOBOPH TTOCTOjarbe
nonpuHoca omreheHor, kana omTeheHn CHOCH TEpeT JoKa3a CYNPOTHOT — OJICYCTBO CBOje€

KpuBHIle (HEMaXKEbe) U Kay3alHe Be3e n3Mel)y CONCTBEHNX pajiby U HAcTajle mreTe.

5% M. Bypheruh, op. cit., ctp. 151, 152.

07 M. Anppejesuh, Odzoeoprocm 3a wimemy Kojy npuuuniL JHCU60MuUrba, cTp. 63.

%8 BGH VI ZR 49/91 — OLG Diisseldorf, LG Krefeld. Tyxenu, BiacHuk komwa ¥ UCKyCHH jaxad, J03BOJIHO j&
TY>KHJbHM, UCKYCHOj jaxadullu, Jla jalle HEeroBOr Komwa jep je meH Ouo nospehen. Yac jaxama o1BHjao ce MOA
HaJ30pOM HHCTPYKTOpA jaxama. 300T MaCUBHOCTH KOWa, a Ha IPEAJIOT HHCTPYKTOPA, TYXKUJba je OudeM yaapuiia
KOHa, HAKOH Yera je majia ca Koma i 1oouia 030usbHe TenecHe nmospene. Ctas cyna 6o je na uamel)y ctpaHaka
HEeMa YroBopa, Te J1a BaXke OIIITa IpaBUiia O BAHYTOBOPHO] OATOBOPHOCTH BIIACHUKA XHMBOTHIbE. JlOCTYIHO Ha:
https://juris.bundesgerichtshof.de/ (mpuctyn Ha nan 25.3.2023. roguse).

50° Bunern: § 833 BGB.

510 Bunern: §§ 598-600 BGB.

511 Buneru: §8§ 254 und 834 BGB.
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2.3. BanyroBopHa 0OJroBOPHOCT 3a IITETY ¥ OCHOBH OJrOBOPHOCTH

V3 yBakaBame CHTyalldja Kaja IITeTa HACTaje y BE3U M3BPIICHA YTOBOPEHE YMHUI0E
KOja ce TUYEC KUBOTUE, KaJla MOCTOJH YTOBOPHA OATOBOPHOCT, IIPABHIIO j€ JIa j€ OATOBOPHOCT
3a IITETy KOjy IPOy3pOKyje KHBOTHE:A BaHYroBopHE mpupoze.’*? 1 Pey je o omrosoprocTH
KOja HacTaje MOBPEIOM IY)KHOCTH Hemkohewma npyrome (alterum non laedere) n ctBapa
npuMapHy 00aBe3y HaJOKHAJe MITETe.

Caaka mrera He TBOpH 00aBe3y HajnokHane. HampoTtus, o6aBe3a Hal0OKHAIa IITETE Ce
jaBJba camo OHJA Kaja MOCTOje MPABHU Pa3jio3u KOjU HaJAXy Jla TEPET MPETPIJbCHE IITETE
Oyzie mpeBasbeH Ha Japyro auie. HanokHana mrere nmpeacraBiba rpal)aHCKONPaBHY CaHKIIH]Y,
T€ HACTYIIa y ClTy4dajeBUMa KaJia je TaKBa CaHKIIMja OlpaB/IaHa. Y ciydajeBuMa IMPOy3pOKOBambha
HITETE O] ’)KUBOTHIHA, PA3JIMKyjeMo omTeheHo muie (moBepuona rnpasa nmoTpakxuBamka HAaKHAIe
HITETE) W OJFOBOPHO NHUIlE (IyXKHUKA 00aBe3e HakHaje mTeTe). JKuBOTHIba HUje ITETHUK Y
npaBHOM cmuciy. C 003MpoM Ha ayTOHOMHU]JY JKHMBOTHHA, paau Jakohe o6jalmaBama
YUbEHUYHUX CUTYallMja >KUBOTHIY MOXKEMO O3HAYMTH (AKTHUKUM INTETHHKOM. OBaj
M3y3eTaKk yKa3yje Ha pa3jIMKOBame JKUBOTHH-A O/l OCTAJIUX CTBapu jep Hehemo pehu npa je
HITETHUK BO3UJIO, 3rpajia WK MOCTPOjeHhe.

VY pUMCKOj IpaBHO] TPaaullMjH, CIy4ajeBH IMPOY3pOKOBama IITETE YCJe] JejCTBa
CTBapH W3J/IBajajy ce Kao KBa3sWAENUKTH (quasi delictum), onBajajyhu ux TuMme oJ JIeauKara
(delictum) xao ocHOBHOI MojMa kome ciuue. Jlenuktu oOyxBarajy MpPOTHUBIPABHE pPambe
YOBeKa KOjuMa ce IpyroMe HaHOCH IITETa, HOBPEIOM HEroBUX 3alITHheHNX TpaBa U HHTepeca.
KBa3zunenuktu 00yxBarajy Npoy3poKOBambe ITETE Ipyruma JIejCTBOM CTBapH Koje Cy Ouiie uiu

Mopaie GUTH MOJ AyKHHM Haa30poM doBeka.’'* Tako, KBa3uAenuKTH oOyXBaTajy ClIydajeBe

512 Papumuh ykasyje Ha HeNpaBWIHOCT M3pa3a ,,BaHYrOBOpHA”, ciiefieNu JIOTHKY [a Map YMHE YroBOpHa M
HEYrOBOpHA OJIFOBOPHOCT, MCTO Kao AyKaH W HeIyXaH, MocioBaH M HernocyoBaH. J. Pamumuh, Obaueayuono
npaso, ctp. 202. Melhytum, u3pa3 ,,BaHyroBopHa” yKa3yje Ha OATOBOPHOCT KOja TMOCTOjU W3BaH 00JacCTH
YTOBOPHHX OJIHOCA, a He JIa j& CYNPOTHA YTOBOPHOj oAroBOopHOCTH. Mako mocToje oapehene pasznuke n3mely oBux
BpCTa OJITOBOPHOCTH, OHE YHHE [ENHHY rpal)aHCKOIpaBHEe OATOBOPHOCTH M Majy TI0je/IHA 3ajeIHUYKA Havela
Ha kojuma ce wmarpalyjy. Crora He Haja3MMO CYIITHHCKHX pa3liora HETaYHOCTH HU3pa3a ,,BaHyroBopHa”
OJITOBOPHOCT M KOPUCTHMO Ta Y CKIIQAy ca U3rpal)eHOM TEpMHUHOIIOTHjOM CPIICKE IPaBHE HAYKe.

513 BaHyroBopHa OJTOBOPHOCT jOII C€ Ha3MBa M ,JEJUKTHOM’, jep HACTaje yclel NENUKTa, IPOTHBIPABHOT
KpIIema paBHe HopMe. Mel)yTiMm, oBaj n3pa3 He U3pakaBa aJJleKBaTHO MPUPOIY OBE BPcTe OAroBopHOCTH. [IpBO,
U KpIICEKEe HOPMH YroBOpa IIPEACTaBJba JACIHKT. J[pyro, oBa BpcTa OATOBOPHOCTH OOyXBaTa CIIy4yajeBe
OATOBOPHOCTH 3a JApPYror (Kajaa HW30CTaje OJTOBOPHOCT MPEKPIIHONA TMpaBHE HOPME), Ka0 M CIIydajeBe
OJTOBOPHOCTH IO OCHOBY MPAaBUYHOCTH (Kala M30CTaje MPOTHBIIPABHOCT JENIOBAMbA JINIA, WIK KajJa OJrOBOpa
e 0e3 crmocoOHOCTH 3a pacyhuBame, Te HeMa HU JenukTa). CTora ce Mopa NMPUMETHTH Jla CTPEMJbEHE Ka
JE3UYKH CaBpIICHAM TEPMHUHUMA Y 00JacTH JPYIITBEHUX HayKa MpecTaBiba CBojeBpcHU CH3U(OB MOCA0 yCiIe
Pa3sHOIMKOCTH APYIITBEHUX OJHOCA M OTPAHWICHOCTH je3HKa.

514 J. Canma, OAroBOpHOCT 3a IUTETE Of JejcTBa cTBapH, 360pHuK padoea Ilpasnoz gaxynmema y Hosom Caoy,
op. 3, 2009, ctp. 8.
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MPOY3pOKOBama IITETE O]l XUBOTHHA, rpaljeBuHa M Jnpyrux crtBapu. OBO pa3IMKOBamke
JieNTIKaTa ¥ KBa3uIeIMKaTa OuyBajio je CBOj HOPMaTHBHH 3Hauaj y (GpaHI[yCKOM IIpaBy.

JIeMKTH W KBa3WJICIMKTH BoOje rpaljaHCKONpaBHO] BaHYrOBOPHO] OITOBOPHOCTH. 3a
IITETy YCJIEA JeNMKara OAroBapa YOBEK uHWja je MPOTHBIPABHA Paba WM IMPOIYIITAHE
MPOY3pOKOBaJIo ImTeTy. TuMe je mojMOBHO oOyxBaheHa W OATOBOPHOCT 3a JAPYTOr. 3a IITETY
yclien KBa3HWJENHMKaTa OATOBOpa YOBEK KOJH j€ BPIIMO HEIOBOJbAH HAI30p WM KOJH je
NpPOITYCTHO Ja BPIIM TyXaH HaA30p Haja crBapuma. CBako MPOY3POKOBAME INTETE YCIE[
JiejcTBa CTBApH HEe BoAM I'pal)aHCKOTPAaBHO)] OATOBOPHOCTH, Beh camo OHJa Kaja je u3ocrana
Iy’KHa NaXKha Y BUXOBOM Ha130py. M3y3eTak oj] pe4eHOr MOCTOjH y MOTJIey aTOMCKHUX IIITETA.
CaBpeMeHO ayCTPHjCKO M HEMAYKO IPABO MPOIHUCY]Y T3B. allCOIyTHY OJTOBOPHOCT 32 aTOMCKE
HITETe, a UMajall aTOMCKOT IOCTPOjeha Ce HE MOXKE OCIOO0OIMTH OIrOBOPHOCTH JIOKA30M
nejcTea Bue cune.’

HcTopujckonipaBHU TIpUKa3 OIrOBOPHOCTH 3a INTETYy OJf XHBOTHEA YKaszyje Ha
YUYECTAIOCT OBUX CJIy4ajeBa MPOY3pPOKOBama IITETE Y CBUM JIPYIITBEHUM 3ajelHUIlaMa, 0e3
0031pa Ha BPEMEHCKY M NPOCTOPHY TUMEH3H]y HUXOBOI mHocrojama. He 3abopasibajyhn
MEIIOBUTY MPHUPOY OBE OJITOBOPHOCTH, CBE JIO H-CHOT pa30uCTperha Ha Tpal)aHCKONpaBHY U
KPUBHYHOIIPABHY, OCHOB OBE OATOBOPHOCTH OWO je MJIM KPHBHIA BIACHHKA MJIHM OMACHOCT
Ip>Kama KUBOTHUEHA, OTHOCHO PH3HMK HACTaHKA HITETE.

AHnpejeBuh ykasyje na ,,MCTOPUJCKH OCBPT Ha MpoOJIEeM OCHOBAa OJTOBOPHOCTH
TIOKa3yje J1a ce HajIpe 1ojaBmIa oAroBOpHOCT 6e3 kpuBHie”,”t® koja TBpama ocraje Tauna cBe
JIOK HE Y3MEMO y pa3Marparme UCTOPH]jCKe TpaBHE N3BOPE Mpe pUMCKOT mpasa. [Ipumepa paau,
XamypaOujeB 3aKOHUK PETylucao je cy0jeKTUBHY OATOBOPHOCT BJIACHHMKA KMBOTHHE KOja je
MMajla HaBMKY HacpTama Ha Jby/e, MOJ YCJIOBOM Jia My je Ta HaBMKa Owia mo3Hara. Ha
BJIACHUKY j€ OWJIa ONTOBOPHOCT Ja, pacnoyiakyhu cazHamUMa O OMMACHOCTH MPOY3POKOBara
TeTe JAPYroMe, OAroBapajyhuM JpkameM S>KUBOTHEGE clpeud ImTery. Mako ocoOuHe
’KHBOTHIEC KOj€ YKa3yjy Ha OMAcHOCT OJ] IITETe jecy Omiie MpeTrnocTaBKa OATOBOPHOCTH,
HY>KHO je OWJIO /1a je BIaCHUKY TO IO3HATO U J1a HUj€ YUUHUO OHO IITO C€ O] Ma’KJbUBOT HOBEKa
OvYeKyje — Ja IPXKH )KUBOTHIbY Ha HAUWH KOjH TO3HABAKE HHCHUX OMACHUX 0COOMHA 3aXTeBa.
Ban oBe cutyanuje, ako )KHBOTHA CaMa HACPHE Ha YOBEKa, O€3 IMOBO/Ia, FI,eTOBU HACIICTHHUIIN

HUCY MMaJIi MPaBoO Ha TYXOY, OMHOCHO H-E€H BIACHUK HHj€ CHOCHO OAroBopHocT. UMmajyhu y

BHJIy PEUCHO, a HE 3a00paBibajyhn OrpaHMYEHOCT MPUMEpPa UCTOPH]CKUX HM3BOpA IMpaBa, HE

515 J. Canma, OAroBopHOCT 3a IITETE OJ A€jCTBA CTBApH, CTP. 8.
516 M. Anapejeuh, Odzo60pnocm 3a wimenty Kojy npusunu JHCuomuisd, cIp. 64.
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MOXEMO ca curypHourhy aa TBpAMMO KOjU OCHOB OITOBOPHOCTH C€ NpBH pa3Buo. Ha HuBOy
U3rpajiibe MojeIMHAYHNX PAaBHUX CUCTEMa, TAKBE 3aKJbyUKe je Moryhe n3BecTH.

Pumcko mpaBo je ocTBapuiio HajBehH yTHIIA] Ha pa3Boj MOTOKBUX MTPABHUX CHCTEMA, allid
y TIOTJIEly OTOBOPHOCTH 32 ILITETY O]l )KMUBOTHHA Y M0jeUHAYHUM IPAaBHUM CUCTEMHUMA HHje
Onno jenuHu ayroputeT. Pa3Boj mpaBuiia OAroBOPHOCTH 32 LITETY O JKUBOTHEA MMAJIO je
3HaYajHEe KOpeHe W y OOMYajHOM MpaBy EBPOICKHMX HApoOjia, OAHOCHO MIMPE MOCMAaTpaHo
IJIEMEHCKUX JPYIITBEHUX 3ajeqnuia. OTyna oacTynama oJ IpuMepa Koje je PUMCKO IpaBo
nano y oBoj obmactu. Pumcko mpaBo ypehuBano je 00jeKTUBHY OJTOBOPHOCT 3a INTETY Off
KUBOTUIbA. 300T yTHIIaja KOje je PUMCKO INPaBO WMo, y JHUTEPaTypH Ce HUCTHYE Jia CY
KMBOTHUIbE, Tope/ rpaheBUHA, TpajUIMOHANHN HW3BOpH Tosehane omacHocTu ox mrere.”!’
Peueno, umak, He MOXKEMO y3€TH Ka0 YHI-EHHILY, KaJa je ped 0 n300py OCHOBA OJITOBOPHOCTH.
Ha mpumep, caBpeMeHO (QpaHI[yCKO MPaBO PETryiuIIe 00jeKTHBHY OJTOBOPHOCT 3a IITETY OI
KUBOTUIA. MehyTtum, y deynanHom a00y, ¢paHIlyCko MpaBO YcCBajajo je CyOjeKTHBHY
OATOBOPHOCT 3a HITETY OJ *XKMBOTHHbA, KOjOj Cy OCHOB HaJa3WjH Yy AKBHIMJEBOM 3aKOHY,
CYIPOTHO H-€TOBOM OPUTHHAITHOM JIOMETY. JOII jeiaH puMep HyIu HeMadKo rnpaBo. DeynamHo
HEMayKo MPaBO yCBajajo je 00jeKTUBHY OJITOBOPHOCT 3a LITETY O dKUBOTHHHA, IOK CABPEMEHO
HEMayKo MPaBO KOMOMHYje€ OCHOBE OJrOBOPHOCTH 3a IITETY O )KMBOTHIbA, NpaTehn mpaBHY
Kiacudukanujy kuBoTuma. Ha ocHOBY oBa jaBa mpumepa mnpumehyjeMo mpomeHe OCHOBa
OATOBOPHOCTH Y TI0jeJMHUMA ITPABHUM CHCTEMHMA KaJia j& ped O cIydajeBIMa IMPOy3pOKOBamba
IITETE OJ XUBOTHHA. [IPaBUYHOCT KAa0 CaMOCTAJIHM OCHOB OJATOBOPHOCTH CITY)KH Kao
JIOMYHCKO MPaBWJIO y CHEHU(PUUHUM CUTyallMjaMa, aju IO MpaBWIly ce€ HE NMpUMemYyje Ha
clly4yajeBe LITeTe O KUBOTHHA.

KopucHOCT XHMBOTHIa W YOBEKOBAa OCBajarba MPHUPOAHUX CTAHUINTA >KUBOTHEHA
YCJIOBWIA j€ BUXOBY MelyycoOHy Onu3mHy W ymyheHOCT, Y KOjJUM OKOJIHOCTUMA CIy4ajeBH
NPOY3pOKOBama IITeTe HHUCY peTkH. CaMOCTaTHOCT KOjy JXKMBOTHHAa MOKa3yje UYUHH je
HENpe/IBUJbUBOM, a HEHE CHare omacHoMm 3a 4oBeka. CTora >KMBOTHIbA, ITOCMATpaHa Kao
CTBap, MpeAcTaBba MoBehaHu PU3UK MITETE 32 OKOJIMHY 300T CBOJHX MPUPOAHUX OCOOMHA U
cBojcTaBa. Kaja HemMa KOHTpOJIe YOBEKa HaJI )KUBOTHEGOM, OIITeheH! He MOKE J1a IPETPILbEHY
LITETY MPEeBajM Ha JIPYro, oAroBopHo juie. KoHTpona ce He ycrocTaBba caMo IyTeM IpaBa

CBOjI/IHe, TC PCUCHO HC O6yXBaTajeI[I/IHO BJIACHHUYKEC ) KUBOTHILC.

517 G. Etier, Du risque a la faute, Evolution de la responsabilité civile pour le risque du droit romain au droit
commun, Schulthess, Genéve, 2006, p. 112.
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[TokpeTn 3a 3alITHTY >KHBOTHE-A KPO3 3aXTEB 3a MPHU3HAE OTPAHHYCHOr IPABHOT
CyOjeKTUBUTETA KHBOTHIbA 3a00MJIa3e NMHUTAKE FUXOBE JCIHUKTHE CriocoOHOocTH. IIpemmer
MHTEPECOBakA j€CTE PU3HAKE MIPaBa U HHTEPECa, YHja CE 3aIITUTA IOTOM MOXKE OCTBAPHUBATH
CYIICKMM TTyTeM. Y CaBPEMEHOM IPaBy KUBOTHA HEMA JICTTUKTHY CIOCOOHOCT, TE HE MOXKE Ja
Oyne MTEeTHUK y mTeTHOM jorahajy. Mako meHOo moHamame jecTe (PU3MYKH y3pOK IITETE,
IpaBHa y3po4yHa Be3a ce pa3BHja u3Mel)y pajmby WK IPONyIITamka OJArOBOPHOT JIMIA U IITETES
kao nocineaune. OIroBOPHOCT 3a IITETY Off JKUBOTHUI-E HHjE€ OIrOBOPHOCT 3a jApyror, Beh
OJITOBOPHOCT YOBEKA 3a IITETHE IMOCJICIUIIEe BIACTUTOI YHHA, KOjU CE OmIeAa y IpiKamby
KUBOTHIbE Kao H3Bopa mnoBehaHe omacHOCTH 1miTeTe (00jeKTUBHA OJTrOBOPHOCT) WIH Y
HeJocTaluMa HaJl30pa HaJl )KUBOTHHOM (CyOjeKTHBHA O,I[FOBOpHOCT).SlB

OCHOB OJTrOBOPHOCTH 32 IITETY OJ] )KMBOTHIbA C€ PA3JIMKYyje Yy IMOjeIUHUM IPABHUM
CUCTEMHMA, T€ j¢ HY)KHO cariie/laTh ’bUX0BE KapaKTepucTuke. [IpuToM, TakBa aHAIN3a HY>KHO
MPOIIKPYje MaXKy Ka CUCTEMUMa OJIIITETHOT MpaBa. Pa3inkyjeMo CHCTEM OMIITUX MPaBHJIa,

CHUCTEM HOjeI[I/IHa‘lHI/IX ImpaBujia ©® MCIIIOBUTH CUCTCM. Cucrem OAUITCTHOT IIpaBa HY’KHO YTHUYC

Ha HaYMH peryiucama i 00yXBarT cllydajeBa IPOy3pOKOBamka MITETE O] )KUBOTHHHA.

2.3.1. OaroBOpHOCT IO OCHOBY KPHUBHIIE

Cy0jexTiBHA OJTOBOPHOCT j€ CTapy UHCTUTYT, TO3HAT Y PUMCKOM IIpaBy U y IpaBUMa
npe puMckor. MelyTum, y cTapum rpaBrMa 0JIrOBOPHOCT Ha OCHOBY KPHBHIIE IIPECTaBIbasa
je W3y3erak: 3a MITETY KOjy yYMHH 4JlaH MOpOJIUIle, oAroBapao je orar (pater familias); 3a
HITETY KOJy YYMHH WIaH 3ajeJHHIIe, OArOBapaja je 1iena 3ajeiHuLa. Y pehuBame 0roBOPHOCTH
10 OCHOBY KpPHBHIIE Ka0 OIIITET MpaBWJIa OATOBOPHOCTH IMPEACTABIbAIO je U3pa3 3PEeoCcTH
onpeheHor mpaBHOT CHCcTeMa, OJHOCHO JIPYIITBA, HAYIITAkHEeM KOJIEKTUBHE OATOBOPHOCTH U
yBa)KaBambeM caMooIpeiesbema. VICTOBpeMeHo, OHa je M3pa3 3pesiocTH MOojeANHIIA, KOJu Mopa
Jla CHOCH TIOCJIE/INIIE CBOT MOHAIIAbA.

OnroBopHOCT Ha OCHOBY KpHBHIE OOyxBaTa CilIydajeBe JeNOBama COICTBEHUM
CHarama, Wil HEUHbEemha, Koje Mpoy3poKyje MTeTy ApyruMa. PedeHo oOyxBara COICTBEHE
aKTe U aKTe JAPYruX JIMIA, YKIbY4yjyhul U IITETy HacTally 0]l CTBapH KOje MpHUIMaaajy JUIy HIn
ce Hajas3e MOJ| HEeroBoM KOHTpoJoM. OArOBOPHOCT 3a aKTe APYruX JIMIa 3aCHMBA C€ Ha

KPHUBHIIM KOja C€ CacTOju y HeIoBOJbHOM Hamzopy (culpa in inspiciendo), y HemoBoJbHOM

518 M. Kapanukuh Mupuh, I pahanckonpasnu mpemman xcusomurse y wmemtom oozahajy, ctp. 159. Hero u M.
Amnnpejesuhi, Odeo6oprocm 3a wimemy KOJjy nPUYUHU HCUBOMUFbA, CTP. 4.
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JaBamy MoTpeOHuX HHCTpyKIMja (culpa in instruendo), uiau y morpeniHom u300py capaaHuKa
(culpa in eligendo).>*® Koz 0AroBOpHOCTH 3a IITETY O CTBAPH, KPHBHIIA OATOBOPHOT JIHIIA CE
orjena y HeJJOBOJFHOM BPIICHY HAA30pa HAJl CTBAPHMA U HECIPEUYaBarhy HEraTUBHOT JIEjCTBA
THX cTBapH Ha Tpeha nuia. OAroBOPHOCT 3a MITETY OJ1 JKUBOTHEHA, KOj€ MOCMATPAMO Ka0 KHUBE
cTBapH y rpaljaHcKoM IpaBy, 3aCHHUBA CE HAa MOTOMO] KPHUBHUIIH.

VKOJIMKO BJIACHHUK BEKE CBOT TICa UCIIPE]T MIPOIaBHUIIE HEIOBOJLHO YBPCTO, TE CE IMac
caM OJIBEKe, a MOTOM HallajHe MPOJa3HUKa HA OWIMKIIM, Taja MOCTOjH HEMaXEha BIACHUKA
’KUBOTHI-E. YKOJIMKO BJIACHUK 3HA J]a H-ETOB I1aC HaIa/[a NPOJIa3HUKE HA OMIIMKIIaMa H CMeTa
My IITO j& MUCIPE FHErOBOI JBOPHINTA OMIMKIMCTHYKA CTa3a, OCTaB/balbe OTBOPEHE KallHje
yKasyje Ha HaMepy BJIaCHHUKA )KUBOTHILE J1a IPYrOMe IPOY3POKYje IITETY.

OxaroBopHOCT ce 3acHMBA Ha JOKAa3aHOj WJIM MPETHOCTaB/beHO] KpuBUIU. OBO
OTIpe/ie/bCHhe YKa3yje Ha MoJI0XkKaj omreheHor (Ty)KHoIa) y mapHUIlamMa 3a HaKHaIy mrete. Y
nomaheMm TIpaBy, 3aKoH ypelyje 0AroBOpHOCT Ha OCHOBY MpETIOCTaBIbeHe KpupHile.*2C Teper

AOKa3uBama OJACYCTBA YUMEHCHULIC KPUBUILIC je npe6aqu Ha MITCTHHUKA (TY)KCHOF).

2.3.2. OIroBOpHOCT IO OCHOBY CTBOPEHOT, O/IP>KaBaHOT JIM KOHTPOJIMCAHOT

noBehanor pUu3rKa HaCTyIllamba ITCTE

Pazno3u koju ompaBaaBajy 00jeKTHBHY OJIrOBOPHOCT YCKO Cy Be3aHM 3a mMoBehaHu
PU3UK HACTYyIama MITeTe KOjU Ce CTBapa WM OIpKaBa JAP)KAamkeM WIN YIIOTPeOOM OIMacHHUX
CTBapu, OJHOCHO 00aBJbamEM OMACHHX JenarHocTH. OHAj KO OIacHe CTBapu JpXKH WU
yrnorpebsbaBa Tpeba Ja CHOCH, y KOHAUHOM, MMOBHHCKOIPABHE IOCIEAMIIE peaau3aluje
nosehaHor pu3MKa HacTynama IreTe. Ped je o cTBapuMa U JeJaTHOCTUMA KOje Cy KOPHCHE
JPYIITBY, T€ HUCY 3a0pameHe.

[IpaBHY KBaMM(UKAIM]y CTBAPH U JAETATHOCTH KAO OMACHWX YWHH 3aKOHOJIABAI MJIH
CyAMja y MApHUIM 3a HaKHAAy mTere. Mako cBaka cTBap WM AETATHOCT MOXE MPOU3BECTU
nocjenuIly y BUIy HITETe 3a JIpyra Jiuia, OUTHO je J1a je ped 0 CTBapUMa, MU JIeIaTHOCTUMA,
KOje reHepuiny nosehanu pusHK, OHOCHO BehH CTENEH OMacHOCTH 3a HacTaHak rete. Taj
PHM3HK IpPEBa3WIa3u CTETEH OIACHOCTH KOjU CE€ OCHOBAHO MOXE OYEKHMBATH Ja JOBEIE 10
IITETE y YCIOBMMa HOPMAIHUX JAPYIITBEHUX OIHOCA, HA JaTOM CTEMEHY TEXHOJIOIIKOT

pa3Boja. Y TOM CMHUCIy, MOjeJHA TpaBa JaHAcC MOWMAjy CBE XHBOTHH-¢ WM onpeheny

519 J. Pagummh, Obnuzayuono npaeo, ctp. 265.
520 Bunetu: un. 154 300.
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KaTteropujy (Ha nmpuMep, AUBJbE )KUBOTHUIHE, WITH TI0jE€IMHE pace maca) OIacCHUM CTBapuMa jep
WX BHUXOBE MPHUPOJHE CHAre, OMOJIONIKA OMPEMJBEHOCT M YBEK MpUCyTaH ojpeheHn crerneH
ayTOHOMHM]€ Yy MOHAIIaky YHHE U3BOPOM mnoBehane onmacHoctu. OATOBOPHOCT 32 MITETY KOjY
KHUBOTHE-E MTPOY3POKY]Y Taaa je 00jeKTHBHE IPUPOJIE.

[To mpaBuiTy, mITETa KOja HACTaje Kao pe3yirar peaiusaiuje oBor nmosehanor pusnka
HUje CKPHBJbCHA O] CTpaHE OATOBOPHOT JIMIIA M PEJIOBHO IMPEBAa3HMIIa3U HErOBE CHAre Jna
HACTyIame mTeTe crpedn. Melytum, ¢ 063MpoM Ha KOPUCT KOjy OATOBOPHO JIUIIE IUPEKTHO
ocTBapyje of Ap>Kama WK ynoTpede oracHUX CTBapH, Kao M Ha MOIYhHOCT KOHTPOJIE lbUXOBOT
IpXama ¥ yrnoTpede, MpaBHHU Mopenak ypehyje mpepacnoneny mocienuia mnpoy3poKOBama
IITeTEe MyTeM NIPAaBUIIA O OATOBOPHOCTH.>?! Y TOM CMHMCITY, CyIITHHY OATOBOPHOCTH 3 IITETE

522 O THOCHO

O]l OIACHUX CTBapU omucyje puMmcka makcuma Cuius commodum eius damnum,
. . . 523 6.
3aKomavka (IpaBHUYKA) u3peka Yuja je kopucm 00 neuee, onoza je u mepem.”=> O0jeKTUBHA
OJITOBOPHOCT j€ MHAMBUAYAIHOT KapakTepa, Kao U Cy0jeKTUBHA.
OO6jekTHBHA OArOBOPHOCT IOCTOjajla je W y crapuM mnpaBuma. [Ipumep je ympaso
OJIFOBOPHOCT 3a IUTETYy OJ YETBOPOHOXKHHUX KHUBOTUKA npema 3akoHy XII rtabiunua.
O0jexkTHBHA OATOBOPHOCT HHj€ BE3aHAa caMoO 3a JIeJIOBamk€ OINMACHUX CTBapu. Hamportus,

3aKOHOAABIH PEryJInITy HOje,Z[I/IHC cnyqajeBe 06jeKTI/IBHe OATOBOPHOCTU KOjPI HUCY ITIOBE3aHU

Ca ONaCHUM CTBapHuMa.

2.3.3. OaroBOpPHOCT IO OCHOBY MPaBUIHOCTH

C o003upoM Ha ycClIOBE OITOBOPHOCTHM, M3BaH MOJpydyja oOyxBaTa CyOjeKTUBHE U
00jJeKTUBHE OATOBOPHOCTH OCTa]y MOjEUHH CIy4ajeBU MPOY3pPOKOBama MITETE KOjU NHAUe HEe
O0u Mornii OuTH HaloKHal)eHu, a 3a Koje MpaB/a 3aXTeBa Jja UX He CHOCH JIMIIE KOje ITETY TPITH.
Tana mpaBUYHOCT MOCTaje MPaBHU MPUHIIMIT HA KOJEM Ce 3aCHHBA OJITOBOPHOCT, T€ TOBOPUMO

0 OJTOBOPHOCTM HA OCHOBY NpaBMuHOCTH.°?* OHa oOyXBaTa HajpasiHuuTHje CiydajeBe

521 M. Kapanukuh Mupuh, O6jexmuena odzoeoprocm 3a wumenty, Ilpasau daxynter Yuusepsurera y beorpany,
2013, ctp. 34-40.

52 Mebhy pasnosuMa KoOju ONpaBAaBajy oOjeKTHBHY OJrOBOPHOCT 3a mTeTy, KoncrantuHoBuh ykasyje na
LITETHUK MMa CBE KOPHCTHU OJ1 CBOj& aKTUBHOCTH, T¢ Tpeba a CHOCH U LUTETY KOja je Y3pOYHO Be3aHa 3a HEeroBy
AKTHBHOCT, YaK M KaJia ierose kpusuile Hema. M. Koncrantunosuh, Obruzayuono npaso, npema 6erewxama ca
npedasarva, ctp. 134. O ocTanuM pasiio3d KOju ONpaB/aBajy 00jeKTUBHY OJrOBOPHOCT 3a mmTety, Bui. |bid., cp.
133-135; M. Kapauukuh Mupuh, O6jexmusna odzosoprocm 3a wimemy, ctp. 31-40.

52 Bugern: un. 1001 Onmrer MMoBHMHCKOT 3aKoHHKa 3a Kmaxesuny Llpuy [opy, JpkaBHa mrammapuja,
Herume, 1898. ¥ namem tekcty, OU3 1T

524 TIpenosnajyhu mpaBMYHOCT KAaO MOpATHM OCHOB OOjEKTHBHE OATOBOPHOCTH M ozpehyjyhu je mo meHoj
TIPUPOJIN Ka0 CPEACTBO YpaBHOTEKaBama HHTEepeca Mehy sbymnuma, Bophe Tacuh je ncturao na ,,IpHHIIAT pU3HKA
CaMoO CaHKIMOHHILIE OHO, IITO OM JbYIM CaMH YYMHWIIM Y )KHMBOTY, Kaja O pauiu pasyMHO, OJTHOCHO OHO IITO
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MIPOY3pOKOBama IITETE, Kajia je Cyuju AaTo oBiamheme 1a, Bojaehu padyyHa o mpaBHYHOCTH,
nocynu Haknamy mrere omrtehenom.’” JlomatHo, M caM 3akoHOmaBar ypehyje ciydajeBe
OJITOBOPHOCTH 0€3 MOCTaBJbarka YCIOBA KPUBHUIIE WM Kay3alHe Be3e u3Mel)y mrere u aejcTBa
onacHe CTBAPH, HAKO HE TIOMHIbYjyNH H3PHUHTO MPABUYHOCT KAO OCHOB. 2

[TpaBUYHOCT Ka0 MOCEOHH OCHOB OJITOBOPHOCTH, I10 TIPAaBUITY, HE 00yxXBaTa cly4ajeBe
MPOY3pOKOBama IITETa Of XHUBOTHUHA. VIMOBHHCKOIIpaBHAa OJTrOBOPHOCT 3aCHUBA C€ Ha
MPABUYHOCTH CaMO y H3Y3eTHUM OKOJHOCTUMAa. MelhyTum, U CyOjeKTMBHA M 00jeKTHBHA
OJITOBOPHOCT MMajy cBoje Tpanuiie. CTora je ompaBJaHO TOCTAaBUTH THTAWkE O MOTPEOH
peryiaucama THX TPAaHUYHHX CIy4ajeBa y OKBUPUMA OJrOBOPHOCTH MO OCHOBY PaBUYHOCTH.

[Tojenunu mpaBHU cucTeMU ypelyjy OOjeKTHBHY OJTrOBOPHOCT 3a IITETY KOjy
MPOY3POKY]y KHBOTHIGE, TMOcMarpajyhu KuBOTHIHY Kao (omacHy) ctBap. OAroBopHOCT
o0OyxBara CBe clTydajeBe ITeTa KOje HaCTaHy Kao pear3aliija pu3uKa MTeTe O] )KUBOTUHCKHUX
cHara W Owuosomke omnpemibeHocTd. llltere ox KUBOTHMHa KOje HACTaHy H3BaH Kpyra
peanu3aiyje nmoBehaHoOr pU3MKa IITETE, MPEAMET Cy pa3Marpama y OKBHPY CYOjeKTHBHE
OJITOBOPHOCTH M OCTBAPUBAHE IbUXOBE HAJIOKHA/IE YCIOBJHEHO j€ MOCTOjamheM KPUBUIIE JTUIA
3a MITETY KOja MOTHUYE O] lbeTOBUX CTBAPH. JeTHAKO TaKO, Y IPAaBHUM CUCTEMUMA KOjU ypehyjy
Cy0jeKTHBHY OJIFOBOPHOCT 3a IITETY OJ JKUBOTHHbA, YCIOB OATOBOPHOCTH je KPHUBHIIA JIUIA
KOoja ce orjiefa y HeaJeKBaTHOM BplIewmy Haa3zopa. Jlume ce ocnmobaha oaroBopHoOCTH
nokaszyjyhu 1a je Haa30p BPIIMIIO Kako Tpeba (0ICYyCTBO KPUBHIIE) HIIM J1a OW IITETa HacTaia
1 y3 TAXJPUBO BpIICHE HAA30pa (MEIIOBUTH CIIy4a)).

MelyTiM, yKOJIHKO je MITeTa y3pOKOBaHA MOCTOjabeM HIIM MOHAIIAKEM JKUBOTHILE,
MaKo ce TUME He peannsyje nmoBehaHu pu3uK HacTymama IMTETe, HUTH MTOCTOjU KPUBUIIA JIUIIA
300r HENaXJbUBOT HAJ30pa WM CTapama O JKUBOTHIGM, TakBa IITETa HE IOBJIAYH
MMOBHHCKOTIPaBHY OJIOBOPHOCT BJIACHWKAa WM JIp)Kaolla >KUBOTHHE. JIpyruM pednma,
HEHCIYHECHEM YCIOBa 32 YCIIOCTaBIbakhe 00jeKTHBHE, OJJHOCHO CYy0jeKTUBHE OATOBOPHOCTH
UCIPIUbYje CE CUCTEM 3alITHTE KOJU TIPABHU MOPEIaK MPYyKa 3a MITETE O )KUBOTHHHA.

Ha mpumep, nedak o necet roArHa Ha MyTY U3 IMIKOJIE, Y BEYSPHUM CaTHMa, YIUTAIIH

ce ox nojae mMauke pace Chunkc nimm JloHckoj (pace 6e31makux Madaka) Ha Orpaju HEUHjer

pale ¥, MECTO J1a OCTaBH JIa OHM PETYJIMIY OJHOCE y TOME CMHCIY MO CBOjOj 10OpOj BOJBH, OH CTBapa 3a HUX
jenny obaBesy aa tako noctymnajy.” ‘b. Tacuh, OnroBopHOCT 3a pU3MK, Apxus 3a npasne u Opywmaene nayxe, op.
4, 1925, ctp. 269-270. Pasnukyjyhu nmpaBay u nmpaBHIHOCT, YaBOMIKH yKa3yje [a je mpaBaa HAyello, OIIITEr 1
jeIHAKOTr BaXKema 3a CBe, JIOK je mpaBuuHocT ad hoc caGpakaBame TOT Hayela ¢ JaTUM OKOJHOCTHMA HEKOT
ocoberor ciydaja. K. Yasorkwu, 0p.Cit., ctp. 253. YBakaBajyhu OBy pasiiiKy MpaBi€ M MPaBUYHOCTH, MOYKEMO
ncrahm jesnmuky ucnpaBky TacuheBe Mucin, kKoju roBopehr o MPaBUIHOCTH, 3aIPaBO UMa HAa YMY TIPABEIHOCT.
525 Tpumepa paau, OArOBOPHOCT JIMIA HECTIOCOOHOT 3a pacyhuBame, Ha ocHOBY . 169 300.

52 [Tpumepa pajiv, HaKHa/Ia WITETE YCIIE T IPYKara IIOMONH y CTarby Hy*kI€, Ha ocHoBY wi. 161 300.
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JBOPHUINTA W MHCTHKTUBHO HAYMHU jelaH KOPakK y CTpaHy Kako OM ce ynajbho OJ y3poKa
cTpaxa, aJli caruieTe ce, MaJHe U TJIaBOM y/apy O UBHILY TpoToapa. Mim, Ha cemadopy doBek
Ha MOTOPY C€ M3HEHAH M0jaBOM Iica pace IIapIIaHMHALl Ha IIPO30PY 3aET CEAUIITa ayTa
ca HEroBe JIEBE CTpaHe, U3TyOH PaBHOTEKY U MOTOPOM Orpede ayTo ca CBOje JIeCHE CTpaHe.
Win, xxeHa Ha TpoToapy, Hocehu Kece U3 MPOAaBHUIIE, CAIUIETE CE O KOPHady, MaJHe U Hcede
ce Ha CTakJIeHy (pamnry Koja ce CIOMIIIA Y KECH TIPHIIMKOM Taja.

[Tera ka0 mocienuIa OBUX MOBpea HUje Y3pOKOBaHA OMACHUM CBOjCTBHMAa Mayke,
TIca WJTM KOpHaue, CTOra HeMa MecTa yCIOCTaBJbalby 00jeKTHBHE OATOBOPHOCTHU. Y HaBEICHUM
npuMeprMa He TOCTOjU KPUBHLA BIIACHUKA jep HAA30p HaJ IOHANIAKEM JKHBOTHUIE HE
o0yxBaTa HEHO CKPHMBAmbE OJ OYMjy jaBHOCTH, HHTH HCKJbY4Yyje AYKHOCT TaKHE CBAKOT
YOBEKa Ja BOJM padyHa o mpoctopy kojuM ce kpehe. CTora HHUCY HMCHYHEHH YCIOBH 32
npUMeHy cyOjeKTHBHE oAroBopHOCTH. HaBeneHn npumepu npyxajy MoryhHOCT pa3marpama
IPUMEHE PaBUYHOCTU Ka0 OCHOBA OJIrOBOPHOCTH 33 HAKHAJY IITETE.

Kapakrepuctuyna mojaBa y npuMepy HaBeJCHUX paca Madaka, y HONHUM yCIOBHMaA,
y3 yBa)KaBame YMI-EHHIIE J1a je Aere ox 10 roguHa nperpmesno moBpeae, pazmepe mrere Koja
je HacTaja M MaTepHjaIHUX IMPIJINKA BIACHUKA, OMPABIaBajy HAJOKHAIY INTETE HA OCHOBY
npaBUYHOCTH. [locenoBame )XKMBOTHIHA KapaKTEPUCTUUKUX I0jaBa, 06e3 003Mpa Ha HUXOBY
MaCUBHOCT, U3a3MBa peakiije OKOJIMHE KOje MOT'Y BOJUTH MPOY3pOKOBamYy LITeTa 030UIbHUX
pasmepa. HapouuTo je 3Ha4ajHO TUTamkE OKOJIMHE — TaKBa BpPCTa peakilMje W3 CTpaxa
pa3yMJbHBa j€ JeIMHO KOJ Jele, KOja HUCY y MOTIMYHOCTH pa3BHUjeHe JTuyHOCTH. Mako cTpax
jecte y3pok (u3MOoJOmKUX adekara, KOju HACTajy KOJA NCUXMUYKU 3ApaBUX ocoda M 4MjU
KBAJIUTET M CTENeH HEMAjy CBOjcTBa MeHTanHor nopemehaja,®’ pymTeo Ha ceGe He pey3uma
OATOBOPHOCT 3a TMOCTYNamke JUIa Y apeKTy U MOoCcIeIulle Koje oaaTie mpouctudy. HampoTus,
M CaMo JIMIIE je€ U3BHIEHO O] OATOBOPHOCTHU 3a MOCIENUIE KOje MPOM3BEe MOCTYMAkEM Y
adeKTy, MM je Ta OAroBOpHOCT ybnaxkeHa.>?® Melytum, moceGHa 3amTuTta Aele Koja ce
OCTBapyje y CBaKOM JIPYIITBY, HE U3 pa3jiora NoceOHe CeH3UOMIHOCTH, HETO U3 pa3jiora 3/1paBe
3aWHTEepecOoBaHOCTH 3a OymyhHOCT ApymTBa, ONMpaBiaBa yCIOCTABJhAKE OATOBOPHOCTH Ha

OCHOBY TIPaBHYHOCTH KaJa TO pa3Mepe Mpoy3pokoBaHe IuTere Hamaxy. [lakie,

527 3, hupuh, CyAcKO-TICHMXUjaTpUjCKH acmiekT aeKTUBHUX CTama, TemMamcKu 300pHux padoea ,,3auimuma
JbYOCKUX U MARUHCKUX npaesa y egponckom npasuom npocmopy”’, ron. LXII, IIpaBru dakynrer YHuBep3ureTa y
Humy, 2012, ctp. 151.

528'Y KpUBMYHOM NPABY, MIOCTYNAE IULA Y AQEKTUBHOM CTakby NPEACTABIba OJIaKIIaBajyhy OKOIHOCT NPUIMKOM
oJIMepaBama Ka3He, y OKBUPY HEKHX OIIITHX KPUBUYHONPABHUX MHCTHTYTA MOXKE OMTH OCHOB 3a yOiia)xxaBarmbe
OJHOCHO ociioboheme 01 KazHe, KO/l HEKUX KPUBUIHUX Jieia MMa YJIOTYy NMPUBIIIETYjyhe OKOJIHOCTH KOja TO JAEIO0
YHHU JIAKIIUM, U, KOHAYHO, MOKE OMTH IICUXUYKH OCHOB OMTHOT CMakheha MIIH YaK UCKJbYUuetha ypauyHIbHBOCTH,
ycIen yera u3ocraje kpupudHa oarosopHoct. . Apakuh, . Munuh, Adekar u KpuBU4IHA OJITOBOPHOCT, 300pHUK
paoosa Ilpasroe paxyrmema y Hosom Cady, 6p. 1, 2017, ctp. 98, 99.
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orpanu4aBajyhu pas3iio3u ycrocTaBsbamkba OArOBOPHOCTH Ha OCHOBY IMTPABUYHOCTH 32 IITETY O
KUBOTH-A OMIIM O pasMepa u oOmuk mrere. Camo MarepujaiiHa IITeTa BEJIMKUX U 030MJbHUX
pa3mepa Moriia Ou J1a onpas/a MpOIIMPHBAE I0Malllaja MHCTUTYTA ONATOBOPHOCTH 110 OCHOBY
MIPaBUYHOCTH HA OBE CIIy4ajeBe MPOY3POKOBAbA IITETE.

VY npumepy mTeTe Ha CYyCEIHOM ayTOMOOWITY, OKOJHOCTH IPOY3POKOBamka INTETE U
HBbEHa TMPHUPOJa HE OIPaBIaBajy YCIOCTaBJbaE OATOBOPHOCTH IO OCHOBY IPAaBUYHOCTH.
VYdyecTBoBame y caobpahajy 3axTeBa Ompe3He peakiyje YUeCHHKAa M HapoduuTo Oe30enHy
yIaJbEHOCT O]l OCTaIMX y4ecHHKa y caoOpahajy. Omreheme Tyher ayromoOuna HUje BpcTa
HITETE KOja 3aXTeBa, U3 pa3jiora MPaBUYHOCTH, Jia Oyjie MPeBaJbeHa HA BJIACHUKE BEIMKHX I1aca.

VY npumepy mTeTe ycien majia Ha TpoToapy 300T caluiuTamba O KOpHbady, OKOJTHOCTH
MPOY3pOKOBamka HE OMpPABAABajy YCIOCTaBJbAEkE OATOBOPHOCTH 1O OCHOBY IPAaBUYHOCTH.
Hema pasnuke na i ce JuIe cariesio 0 KaMeH, Tyhu OWIMKII, KOpmhady WIH YOBEKa KOJU je
3acTao Ja Bexe neptie. CBako JIMIE je AYKHO J1a BOJH pauyyHa O MPOCTOpPY KOjUM ce kpehe u
nperpeKaMa Koje Cy jaCHO BUJbHBE.

[IpommpuBame TpaHHWIE OJIrOBOPHOCTH 3a INTETY OJf JKUBOTHIA HAa OCHOBY
MPaBUYHOCTH OUJI0 OU y HaJIE)KHOCTH CyAHja, OBJAIINeHUX KPaTKOM 3aKOHCKOM KJIay3yJIOM
,»KaJ TpPaBUYHOCT TO 3axTeBa, a OOJIMK M pa3Mepe wITeTe TO omnpaBaasajy”’. JlomaTHu
orpannyaBajyhu ycrnos yBaxkasao 6M MaTepHjajiHH MOJOXaj oAroBopHor nuima.>?® Kaxo je
MIAPEHWIO  JKMBOTHUX  jgorahaja  wW3BaH  3aKOHOJABYEBE  MOTYNHOCTH  MHCaoHE
cBeOOYXBATHOCTH, TaKBa OIILITAa HOpMa He OM yrpo3uia MpaBHY CUTYPHOCT jep OM HeHa
IpUMEHa 3aBHCHUJIA O] CYIHMjCKe IpOleHe, KOHTPOJIHCAaHE JIBOCTEIEHHM OJUTYYHBAKEM Y
CHCTEMY PEJOBHHUX NPABHUX JIEKOBA U TPOCTENEHUM OJIIyYHBAEM Y CUCTEMY BaHPEIHUX

IIPaBHUX JIEKOBA.

2.3.4. MHOXHHA OCHOBa OJIFTOBOPHOCTH

HOCTOj albC MHOXHWHC (HJIypaJ'II/ITCTa) OCHOBA OATOBOPHOCTH, U ITpEMa TOME BUIIC BPpCTa

OJITOBOPHOCTH, OTBapa MuTame HBUXOBOT MelycoOHOr ogHOca. [IpBO, Yy KOHKPETHOM Clly4ajy

529 YpaxaBame OBE COlMjaHe KATErOPHUj€ MMa CMHCJIA yIPaBo Pajld OCTBAPUBAMKA PAB/E MPUMEHOM MOCEOHOT
KOPEKTHBHOT OCHOBa OATOBOPHOCTH — MpaBu4yHOCTH. OMIITE je MpaBuiio y gomaheM MpaBy @ KMOBHO CTambe
LITETHUKA HE yTUYE Ha [TOCTOjambe ITETe, HO HA OMepaBah¢ HAKHAIE IITETe, U TO CaMO OHJA (JIaKJie, U3y3€THO)
Kazma OW mMTEeTHHUK 300r Turahama HakHame caMm gocrneo y ockyauiry. Yman 191 300 mpommcyje nBa ycioBa 3a
CHIDKEHE HAKHA/JIE [ITeTe 300T c1abor MMOBHOT CTarba IITETHUKA: TIPBH j€ Jla C€ BOJW pauyyHa O UMOBHOM CTamby
omreheHor, nakiie Hy)KHO je [a MCIUIATOM Mamer W3HOCA HAKHAJE OH He 3alajHe y OCKYyIHIly; IPYTH je aa
LITETHYK IITETY MPOY3POKOBA0 OOMYHOM HEMAXKE-OM, a HE BUIIUM CTCIICHHUMA KPHUBHIIE.

140



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

IPOY3POKOBama ITETE, OATOBOPHOCT CE 3aCHHBA MCKJBYYHMBO IO j€JTHOM OCHOBY, HE BHILEC
BHX. J[pyro, 0ArOBOPHOCT 110 OCHOBY ITPABUYHOCTH IPE/ICTAaBIbA N3Y3€TaK, J03BOJbEH Y YCKOM
Kpyry ciaydajeBa. CTora mpaBU4HOCT MMa KapaKTep KOPEKTHBHOI OCHOBA OAroBOpHOCTH. Ha
Kpajy OCTaje MUTamke 0JJHOCA CYOjeKTHBHE M 00jEKTUBHE OJITOBOPHOCTH.

V aHrII0-aMepuYKUM IPaBUMa OCHOB OJITOBOPHOCTH PA3IHKYje ce Mel)y mojefnHa HIM
JEIUKTHMa, Te C€ OAroBapa Ha OCHOBY KPUBUIIC WM HE3aBUCHO O] KpuBHLe. [losba npumene
MOjeIMHAYHMX JISIUKATa Cy OJIBOjEHA jep C€ Pa3NuKyjy (PaKTUUYKH YCIOBH YHjE CE UCTYHHCHE
TpaXH paaud yTBphHUBama OATOBOPHOCTH. V3 oOBOr pasjora KOHKYpPEHIIMja OCHOBA
OJI'OBOPHOCTH 3alpaBO CE CBOJM HA KOHKYPEHIM]y MojeanHauHux nenukara. C 003upoM Ha
TO J1a HE TIOCTOjH OIIITE ITPABUIIO, HETO HU3 [10jeJMHAYHUX IIPaBHIa, HE MOXKE CE HU TOBOPUTH
0 OJIHOCY CyOjeKTHBHE M 00j€KTUBHE OJITOBOPHOCTH Ha PEJalfju MPaBUII0-U3Yy3€TaK.

KapakTepuctuka TepMaHCKHX TMpaBHUX CHCTeMa (HEMayKor, ayCTPHjCKOT H
IIBajIIapCKOT TpaBa) jecTe ypeheme cyOjeKTUBHE OATOBOPHOCTH 3a IITETY Kao OIMIITEr
npaBuiia OAroBopHOCTH. Kao m3y3erak oa OBOr mpaBwia, y IMOCEOHHMM CllydajeBUMa M
noce6HMM 3aKoHNMa ypehyje ce o6jexTBHA oxroBopHOCT.

VY (dpaniryckoMm mpaBy 00jeKTHBHA OJTOBOPHOCT pa3BHjajia C€ Ha OCHOBY CYICKOT
Tymauewa ctapor wi. 1384 CC (cana wi. 1242), koju ypelhyje oAroBOpHOCT 3a IITETY O] CTBAPH
(ppanu. responsabilité du fait des choses). Cyncka npakca je yrBphuBaia ciydajeBe y Kojuma
Jp Kajan cTBapu onrosapa 0e3 kpusuie. [[o gyBene mpecyne Kacamuonor cyna y cinydajy
Teden (Teffaine) uz 1896. rogune, Tymauewme oapende 3aKOHUKA MOAPA3yMEBAIIO j€ J1a CTBAP
HHje OllacHa cama 110 ceOu | J1a IITeTa Off CTBapH HACTaje NCKIbYYHBO KA0 Pe3yNITaT YOBEKOBOT
xopunrhema crapu.>®! Baxkuna cy npaBuia o cy6jeKTHBHO] OATOBOPHOCTH Y3 JIBa M3y3eTKa,
KOja Cy Cce THIlaJia IITEeTe Of] JKUBOTHHbA U IITeTe of rpal)eBuHe Koja ce pymu. HoBo Tymaueme
je maro wi. 1384 y mpecynu Teden u 3HaumIio je 1a ce apkaiai cTBapu HE MOXKE 0CII000IUTH
OJIrOBOPHOCTH JI0Ka3yjyhu /1a HUje KpUB.

[IupuHa Tako MOCTAaBJLEHOT INpaBHJa 3axTeBaja je O (PaHIyCKHX MpaBHHKA Ja
MOBYKY TPaHMIIE OATOBOPHOCTH 3a IITETE O/ CTBAapH. [Ipenm3npame je YMbeHo Ha TPH HaunHa:
KOje CTBapu MOTY Jia J0BeAy 10 OOJeKTHBHE OJIOBOPHOCTH, KOjU omTeheHUIM MOory aa
3axTeBajy HaKHAJy MO MPaBUIIMMa 00jEeKTUBHE OAATOBOPHOCTH U KOj€ IITETE MPHIIAIajy JOMEHY

Cy'6jCKTI/IBHe O,E[I"OBOpHOCTI/I.532 MOI‘y CC IIPUMCTUTU CYIIPOTHU MPOLCCHU Yy U3TpAdbHU OJHOCA

530 M. Kapanukuh Mupuh, O oxHoCy cy6jeKTUBHE U 06jeKTHBHE OArOBOpHOCTH, [Ipasuu scueom, 6p. 11, 2008,
ctp. 628-629, 631-632.

531 V gacrtaBky 6uhe BHIIE Pedr O OBOj TEMH.

%32 M. Kapanukuh Mupuh, O6jexmusna od206oprnocm 3a wmemy, ctp. 14, 15.
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Cy0jeKTUBHE M OO0j€KTHBHE OJTOBOPHOCTH Y (PaHIyCKOM OJIITETHOM IIpaBy: IPBO j&
00jeKTHBHA OJITOBOPHOCT IIMPEHA Ha YIITPO CyOjeKTHBHE, a TIOTOM j€ OrpaHuYaBaHa Y KOPUCT
Cy0jeKTUBHE OJITOBOPHOCTH.

Y nomahem mpaBy, cyOjeKTHBHa M OOjeKTUBHA OATOBOPHOCT CY JIBa PaBHOIPaBHA
MHCTHUTYTA, Ca CONCTBEHHM INOpydjuMa Baxkera. > Unan 154 300 npormmcyje y IpBOM CTaBy
Cy0jeKTHBHY OITOBOPHOCT M, ITOTOM, Y TpeheM cTaBy 00jeKTHBHY OAroBOpHOCT. McTopHjcku
pa3Boj 00jeKTUBHE OITOBOPHOCTH Y CYICKOj TIPAKCH MOKa3yje J1a CyIOBU HUCY PE30HOBAIH IO
aQHAJIOTHjH paJy KBaIM(UKAIMje HEKe CTBapu Kao omacHe, kopucrehu ce Beh ycrasbeHUM
IpUMepuMa OMacHUX cTBapH.>>* HanpoTus, cymuje cy ce KOpHCTHIIE 3aKOHCKHM oBiamhemeM
na kBanuukyjy (uaum He) oApeheHy cTBap Kao ONacHy M MOTOM NpuUMEHe OOjeKTHBHY
OATOBOPHOCT 32 JIaTH CIy4aj Ipoy3poKoBama mrere. J(pyruM peanma, CyI0BH Ce HUCY BOTWIN
yTBpheHUM IprMeprMa OTTAaCHHUX CTBApH (Kao U3y3elrMa) v OTOM TyMAauWJId Ja JIU C€ Y HOBOM
Cllydajy HeKa Jpyra cTBap MOK€ YHOJOOUTH TOM yTBpheHOM u3y3eTky. CyacKoM H3TpaamboM
MPAaBHOT CTaHJapja OIacHE CTBApH W OIAcCHE JENIATHOCTH, IIUPEHO je MOApYyYje MPUMEHE
00jeKTHBHE OATOBOPHOCTH y foMmahem mpasy.>>®

I'panune npeceka cy0jeKTUBHE U 00j€KTUBHE OATOBOPHOCTU HUCY ojaceuHe. Tacuh je
CBOJEBPEMEHO YKa3MBao Ha MpHOIMKaBame OBa JiBa cilydaja oaroBopHocTH. [locmarpajyhu
pa3Boj 00jeKTHUBHE OATOBOPHOCTH Y ()paHIyCKOM IpaBy, OH j€ yKa3ao Ja CXBaTame KPUBHULIE
Kao OJICTYIama OJI OHOT Mporpama MoHallamka Kako 0 Tpedaio y JaTUM OKOJIHOCTUMA (KaKo
ce 0YeKyje O MaKJBHUBOT U Pa3yMHOT YOBeKa) 00yxBaTa M CHUTYyallHje KaJa JHIle HHje MOTJIO0
Jla IOCTYIHU Kako O Tpebaso, OAHOCHO KaJia je MOpajio Ja MOCTYIHU Kako je MOCTYNUiIo (Ha
pUMep, KOUMjall OAroBopa 3aTo IITO je OCTABHO HAMOJby KOJja 3a TPEHYTaK, YakK U 3a IITeTe
KOj€ HacTaHy Kao IOcCJIeula paJby NMHUjaHoT Mpoja3HUKa KOjU je YIIao y Koia). Y TakBUM
cUTyalyjama, Juie Huje, pakTHUKH, KpUBO, ajii (POpMATHOIIPABHO MOCTOJU HErOBa KPUBHUIIA.
KpuBuila uMa ancTpakTHU KapakTep, T€ jé M OJTOBOPHOCT KOja C€ 3aCHHMBA Ha KPUBHUIU
ariCTpakTHa. Y TOM CMUCIY O0jeKTHBHA OJrOBOPHOCT HHUj€ CYIMPOTHOCT Cy0jeKTUBHO] jep ce
3aCHUBA Ha pean3allfji pU3HKa Kao ancTpakTHE, IMaHEHTHE OMACHOCTH KPO3 MaTepHjaTHH
axT. JKuBOTHE cuTyaIyje y KojuMa ce OIrOBOPHOCT 3aCHUBA HA KPUBUIIM WIIH PU3HKY j€ YECTO
TEIIKO Pa3IyduTH. YIIpKOc Tome, u3Mel)y cyOjekTuBHE U 00jeKTUBHE OJITOBOPHOCTH MOCTOjE

3Ha4yajHe pasiMKe KOje NMPOUCTUYY U3 pa3iinka u3Mmel)y KpuBHIlE M y3pOUHE Be3€ Kao

533 M. Koncraatuaosuh, OCHOB 0roBOPHOCTH 3a IPOY3pPOKOBaHy 1ITeTy, IIpasnu scusom, 6p. 9-10 , 1992, cTp.
1156-1158, 1163 (upeysero u3 Apxue 3a npasue u opywmeene nayxe, 6p. 3, 1952).

534 M. Kapanuxuh Mupuh, O ogrocy cy6jeKTHBHE U 00jeKTHBHE OATOBOPHOCTH, CTp. 634—636.

535 |bidem, ctp. 636.
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KapaKTePUCTUYHHX YCJIOBA OBUX BPCTa OATOBOPHOCTU. Y CBOjUM pasiMKama, OBa J[Ba OCHOBA
0JITOBOPHOCTHU ce MehycoOHO monymyjy, unHehu jeHy OpraHcKy IeJMHY, Kako je To Tacuh
nctunao.”® Mely caspemenum mucnuma Komwmon (Helmut Koziol) sactynma cnmuan cras:
OJITOBOPHOCT C€ 3aCHHMBA Ha Ca/I€jCTBY MHOIITBA (DaKTOpa, a HE CaMO M UCKJbYYHBO HA jeTHOM
(Ha kpuBMIM WM Kaysaiamtery).>®’ Oryna cy6jeKTHBHA M OGjeKTHBHA OATOBOPHOCT HHUCY
CYNPOTHOCTH, HUTH Cy jeJIMHA J[BA OCHOBA OJTOBOPHOCTHU: ITOCTOj€ CHUBE 30HE WM 30HE

MCIIPEIIETAHOCTH OCHOBA. >0

2.3.5. CucremMu OIIMTETHOT MpaBa

C o63upom Ha mpeoBialyjyhu kapakTep HOpMH Koju u3rpal)yjy CUCTEM OIITETHOT
1paBa y MojeAMHAYHIM [IPABHUM CUCTEMHMA, ITyTeM IPUHIIIIA aOCOPIIIHje TPaBUMO HBHUXOBY
YCIIOBHY Pa3JIMKy Ha JIBa M0Jba: CHCTEM MOjeAMHAYHUX JICIUKATa M CHCTEM OIIITET JeITUKTA.
AMEpHUYKO U SHIVIECKO MPABO MPEICTaBIba]y TPAIUIIUOHAIHE IPUMEPE CHCTEMA T10jeAMHAYHUX
nenukara. Ilyrem npuHIMIA eHymepaluja, 3a0pameHH cy onpeheHM BUIOBM Hamajga Ha
YOBEKOB MHTETPUTET U UMOBUHY. EBPOTICKO-KOHTHHEHTAHH TPAaBHU CHCTEMH, IO TPABUILY,
CHCTEM OJIIITETHOT TpaBa u3rpal)yjy Ha OCHOBY ONIITE JIETUKTHE HOPME.

Enrneckn cucteMm ommreTHoOr mpasa je pasyheH u Opoju mpeko 70 mojeMHAYHUX
JenuKaTa, MpU YeMy Pa3IMuUTH HAuMHM TpyTaluje W pa3/iBajama MOjeMHAYHHUX JeTHKaTa
OCTaBJbajy MeCTa 3HayajHOj IpoMeHH oBor 6poja.>®® TlojeMHAYHN TETMKTH HACTANH CY Kao
pe3yaTar cyicke mpakce (MperneeHTHO MpaBo) WM 3akoHa (ctaryTapHo mpaBo). HepeTko
3aKOHM YoOnu4aBajy mnocrtojehe mMpeleaeHTHO NpaBo, Kako OM OJIroBapajo CaBpEMEHOM
TpenyTky. [Ipumep je 3akoH o xkuBoTHHaMa U3 1971. roaune koju je 00jenHIO U pedhopMHCaO0
OAITOBOPHOCT 3a IITETY O]l )KUBOTHIbA, IPETXOHO pa3BUjeHY y CYACKOj mpakcu. CTaTyTopHO
nmpaBo ypelyje oaroBOpHOCT 3a MITETY O]l CTBApU Ca HEAOCTATKOM, OJITOBOPHOCT Y CIy4ajy

yaceca MOTOPHUX BO3HJIA, Ka0 U cnyqajeBe OATOBOPHOCTHU 3a APYIOrI. Ycnosu OATOBOPHOCTH

5% Cge npema, B. Tacuh, OnroBopHOCT 3a pusuk, crp. 162-164, 271,

%7 B. A. Koch, H. Koziol, Austria, in: B. A. Koch, H. Koziol (eds.), Unification of Tort Law: Strict Liability,
Kluwer Law International, Hague, 2002, p. 12. J. Flume, Strict Liability in Austrian and German Law, On the
concept of strict liability in the age of technological advancement, Journal of European Tort Law, no. 3, 2021, p.
218.

538 J. Flume, op. cit., p. 218.

5% K. Oliphant, Rationalising Tort Law for the Twenty-First Century, in: K. Barker, K. Fairweather, & R.
Grantham (Eds.), Private Law in the 21st Century, Hart Studies in Private Law, Hart Publishing, 2017, p. 50.
OnudHT ce MO3MBa Ha JIMCTY KOjy je JEBEJECETHX T'OJUHA NPOLUIOr Beka caunnHuo Pynen (Bernard Rudden).
Ipumep npyre kareropusanuje npyxa Manxepon (Rachael Mulheron), koja gepunuine Kpyr OAMTETHOT paBa
kpo3 33 mojenunauna genukra. R. Mulheron, op. cit., pp. 1-6.

143



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

BE3aHH Cy 3a CTeNU(HIHOCT YHIHEHUYHNX OKOJTHOCTH MpOoy3pokoBama mTete.”*’ Mehyrum,
HUCY CBH IIOjeIMHAYHH JICITUKTH YCKOT orcera. Hamportus, penukr negligence (HemaKma)
CXBaTa Ce Kao MOBpe/a TyKHOCTH MaXHE J]a Ce IPYroMe He MPOy3pOKYje MITeTa.

Konment myxHe Naxkike pa3BHjeH je y SHIVIECKO] CYACKO] mpakcu. Ha ommmtu HaywH
uckazaH je y mpecyau Donoghue v. Stevenson: OIATOBOPHOCT 3a HEMaXmby IMOApa3yMeBa
TeHEpaJHy AY)KHOCT CBHX JIMIIa Ja TOKaXy pasyMHy Maxmkby Ja ce M30erHy aKkTh WIH
MPONYIITaka 32 Koje MaxJbhBa 0co0a MOXe J1a MPEABUAM Ja MOTY Jia MPOY3pOKYjy IITETY
npyrome.>*! I1ITera Mopa 6uTHi HamoKHanuBa (eHT. recoverable damage), oqHOCHO Mopa GuTH
obyxBahena npaBHuM 1ojmMoMm mTete.>*? Tlojam apyror nuua oOyxBaTa Kpyr JIHIA Koja Cy
OJIMCKO U TUPEKTHO YIPOXKEHA MOCTYIAmhEeM IITETHHKA. 113 0BOT pasiora, Kaxe ce Jia TyKHOCT
MaXXHhe U3pakaBa MPUHIIKI CTapamka 0 CBOM KOMIIH]H, OJHOCHO O OJIMCKOM JIMITY (€HT. neigbour
principle).>*® He omrosapa ce 3a mTeTy yKOIMKO je JeI0Bambe ITETHAKA KA0 y3POK ITeTe 1o
MPEBHUIIEC ylajbeHO (CHI. t00 remote) o MITETe Kao MOCIEeAuIle. 3a MPOICHY IMOCTOjama
OY)KHOCTH TaXIe JBa CTaHIapAa MMajy oiydyjyhu 3Ha4aj: TpPEABHIJBUBOCT INTETE U
MOCTYyNAake MaXJbUBE 0co0e. YKOIMKO HUje IMOCTOojalia TY)KHOCT MaXEHe MpeMa JPyroMe,
oaroBopHoct uzoctaje. [llupuna xoHuenrta negligence octaBiba coOOAy MUTAKY MOTPEOE
0CTOjama 3HaYajHOr Opoja APYrux mojeauHadHux Aenukara.>* IMopen 3akoHoM ypeheHux
NpaBWiia 3a IITETY Of YKUBOTUHbA, Y COMMON law OB CIIydajeBH IITETE pa3Marpajy ce y
OKBHpUMA JeNHKara trespass to land w negligence, on KOjux NPBU BOAU OOJEKTHBHO]
OJITOBOPHOCTH, @ MOTOWHHU CYy0j€KTUBHO] OATOBOPHOCTH.

AMepHYKH CHCTEM OAIITETHOT MpaBa MMa 3Ha4ajaH OpOj CIMYHOCTU Ca CHIVIECKUM Y

NoTyIely CTPYKTYpE, T€ C€ TaKO pa3jiMKYjy JEIHUKTHU MPELeACHTHOT IIpaBa U CTaTyTapHOT Ipasa.

540 TIpumepa paau, trespass to land je menuxT koju ypehyje 0AroBOPHOCT 3a IUTETY O] HAMEPHOT MU CIIydajHor
HEJI03BOJHEHOT YJIacKa MM Mpeliacka mpeko Tyher semspuinTa; intimidation je genukr xoju ypehyje omrosopaoct
3a IOTETY yCJiea NPUHYAE HA M3BPIICHE HE3aKOHUTE pajame; malicious prosecution je memukT koju ypehyje
OJICOBOPHOCT 32 IITETY yCJIe MOKPeTamba CYACKOT MOCTyIKa 0e3 pa3yMHOT OCHOBA.

541 Donoghue v Stevenson [1932] 1932 UKHL 100. Tysxwunar je Kynmuo JUMeHKy IHBa TYKEHOT IIPoM3Bohada y
MIPOJIaBHUIM, Y KOjOj Ce HajJa3uo MpTaB MyX, U OTPOBAaoO ce ycien KoHsymanuje nuBa. Cyn je yTBpAHO
OJITOBOPHOCT Tpou3Bohaya UMju je NpOM3BOA HAMEHEH KOH3yMAalMju OJ CTpaHe MNOoTpollada M KOjH je
NPUIPEMJbEH Ha HAYMH KOjH HE 3aXTeBa HMTH oMoryhapa yderihe Apyrux juna npe GuHanIHe KOH3yMaluje,
3Hajyhu Ja M30CTaHAaK Jy)XHE MaXHme y MPHUIPEMH MPOU3BOJAa MOXKE MPOY3POKOBATH LITETY MOTPOIIAYHMA.
HoctymnHo Ha: https://www.lawteacher.net/ (npucryn Ha nan 20.4.2023. roxune).

%42V npecyam Gregg v. Scott [2005] UKHL 2, cyn je Hamao jja ynpKoc MOBPEIH JIy’KHOCTH MAXKIbE, IITETa KOjy
TYXWJALl TPAXH HUje HaJOKHAIMBA, OAHOCHO HHje oOyxBalieHa MojMOM LITeTe y OKBUpY Aenukta negligence.
TyxeHn je yciien HemaXKimbe MPOIYCTHO J1a AujarHocTuukyje mmMdom kox Tyxkuona. Kacauje otkpuhe kaHmepa
3HAYMJIO je, IIpeMa IIPOLICHH BEIITaKa, Ja Cy TY)KHOUeBe IIaHCce Jla MPEKUBH HAPEAHUX 1T TOJMHA CMambeHe ca
42% na 25%. JJoctymno Ha: https://publications.parliament.uk/ (mpuctyn Ha gan 20.4.2023. roaune).

53 K. Oliphant, Rationalising Tort Law for the Twenty-First Century, p. 47.

54 lbidem, p. 52. M3Ban o6yxBaTa OBOT JENUKTa HY)KHO OCTajy CiIydajeBH IIPOY3POKOBama HITETE 3a KOje ce
OJrOBOPHOCT 3aCHMBA Ha NPHMHIMIY peann3anuje nosehanor pusnka HacTynama IITETe, CIy4ajeBU HaMEPHOT
NpOY3pOKOBama LITETe U HAJOKHAAa Hemarepujande mrete. Ibidem, pp. 52-55.
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JonarHo, BehuHy MmojeMHAYHKUX JleJIMKara jene oda MpaBHA CHCTEMa, ajd He 0e3 pasiHKa.
Crneun¢uuHOCTH TOjeIMHAYHUX JeJHKaTa TPHUMETHE cy M H3Mel)y mpaBa pasinunuTHX
caBe3HHX Ap:kaBa y cactaBy Cjenumennx Amepuukux [Ipxasa. Ctora Huje moryhe ropoputu
0 jeIMHCTBEHUM IPAaBUIMMA OALITETHOT MpaBa y aMEPUUYKOM IIPABY.

Texxehu KoXepeHIUju OAIMITETHOT MpaBa, AMEPUYKH MPAaBHU UHCTUTYT (€HT. American
Law Institute) nemenmjama yHa3ax paad Ha TPEUIOTY KOJEKIHWje IpaBuia, Ha3BaHE
Restatement, jep ce moHOBO ypel)yjy U mpukasyjy IpaBmiia OIIITETHOT TIpaBa. MlcTroBpeMeHo,
BpIIM C€ CBOjEBpCHA peBM3Mja MpaBa (EHI. II. to re state, mM. restatement). JegHo of
nocturayha oBe peBusmje jecte ypeheme 00jeKTHBHE OIrOBOPHOCTH 3a MPOM3BONE cCa
HEJIOCTaTKOM. Restatement ka0 NpaBHE KOJEKIMje HUCY HOPMAaTHBHU NPAaBHH aKT, HEMajy
MPaBHY CHAry, HO MX MPBO MOpa MPUXBATUTH 3aKOHOAABAIl KOHKPETHE CaBEe3HE IPKaBE WIIH
cyn. OmmTH KapakTep Ipeyiora IpaBuiia i ayTOPUTET YWIaHOBA MHCTHTYTA KOJH CTOj€ U3a BBHX
71ajy MM 3Hauaj BpeaH yBakaBamba y aMepHUKUM IPaBHUM KpyroBuma. OrOBOPHOCT 3a IITETY
OZ1 )KUBOTHIbA Yy TPELEACHTHOM M CTaTyTOPHOM IIpaBy 3aCHHMBAa CE€ Ha KPHUBUIM WIM Ha
peanu3anyju noBehaHor pus3mMka HacTymama IITETE, Y 3aBUCHOCTH O]l KOHPETHOT JEeNTUKTA.
Camo 6uhe nenukTa yCJIOBJHEHO j€ BPCTOM IITETE (HIp. HMITETa HA 3€MJBHINTY, IITETA yCIe
MOBpeJie Teja, MTeTa ycie] HaHOUIeHha IICUXUYKOT 00J1a) U BPCTOM XUBOTHEE (HIIP. AUBJbE
KHUBOTHH-E, CTOKA, ITac). FicTuM NpuHLMIIOM ClTyXe ce U Restatement.

Cnenehu yuemwa mikosie npupoasor npasa u3 XVII u XVIII Beka, npsu rpahancku
3aKOHMIM y EBpONH cajpikaiu Cy OIIITe HOpMeE O Jy)KHOCTH HakHaje mreTe.’* dpaniycko,
aycTpujcko M Jgomahe mpaBo cajpke OMNIUTY 3a0paHy IMpOYy3pOKOBama WITETE JPYroMme
(neminem laedere).>* Jennak mpucTyT je 3ay3em0 1 IIBAjIapcKo MpaBo. [1opes ONIITHX HOpMH,
CBa YETHPHU IPaBHA CHUCTEMa PETYIMILY U NoceOHe cilydajeBe oaroBopHocTH. Hopme kojuma
cy ypeheHe n came mMajy OIIITH KapakTep, aju ce THIy crnenu(puyHuxX ciydajeBa mrere. Y
(bpaHIlyCKOM U ayCTPHjCKOM IIpaBy TO Cy CIy4yajeBH INPOY3pOKOBama INTETE Of CTBApH,
rpaljeBuHa U KUBOTHHbA, KA0 M CIIy4ajeBH OJTOBOPHOCTH 3a Apyrora. ¥ IIBajIapcKoM IpaBy
TO Cy OATOBOPHOCT 3a IITETE O] )KUBOTHHbA, O] rpal)eBUHA M O] KPUNITOrPaPCKUX KIbYUeBa,

Kao0 U CJIy4ajeBU OATOBOPHOCTH 3a Jipyrora. ¥ momahem mpasy, mopes ciydajeBa OIrOBOPHOCTH

54 J, Paguunh, O6auzayuono npaso, crp. 202.

%% Ommra 06aBe3a HakHaje mITETe Hckasana je y panujem Art. 1382 CC, koju je nakon peopme nocrao Art.
1240 CC u riacu: Tout fait quelconque de I'nomme, qui cause a autrui un dommage, oblige celui par la faute
duquel il est arrivé a le réparer.

Cimuno nporucyje u § 1295 ABGB, koju riacu: Jedermann ist berechtigt, von dem Beschadiger den Ersatz des
Schadens, welchen dieser ihm aus Verschulden zugefugt hat, zu fordern.

Y momahem mpaBy wi. 154 300 cimano ypehyje kpo3 aBa ctaa: 1) Ko mpyrome npoy3pokyje mreTy ayxkaH je
HaKHAJIUTH je, YKOJIWKO HE JOKakKe Jia je ImTeTa HacTayia 0e3 meroBe KpuBHuIle. (2) 3a mreTy oJ CTBapH WIH
JIeTIaTHOCTH, OJ1 KOjUX MOTHYe NoBehaHa onmacHOCT mITeTe 32 OKOJIMHY, O/iroBapa ce 0e3 0031upa Ha KPUBHILY.
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3a Jpyrora, peryjiucaHd Cy MoceOHU BHUIOBU OOJEKTUBHE OATOBOPHOCTH (HA TpHUMED,
OZITOBOPHOCT MPOM3BOhada CTBApU C HEJAOCTATKOM, OJTOBOPHOCT OpPTraHU3aTopa MPHUPEIOH ).
[ToceObHMM 3aKOHMMA PETYIIMCaHU Cy CHENUGUYIHH CIydajeBu oaroBopHocT. Ha mpumep, y
(dpaHIlyCKOM TIpaBy MOCEOHMM 3aKOHOM pETYIHCAaHa je HaKHAJa IITeTe y CIIy4ajy yaeca
MoTopHEX Bo3una.’*’ Y momahem mpaBy, mOceGHMM 3aKOHOM PETyIIHCaHa je OArOBOPHOCT 3a
IITETY O] TUBJHUX )KUBOTHUHHA.

Hemauko mpaBo Ha BEmITH HauWH KOMOWHYyje 00a MPUHIMIA W3rPagmhe CUCTEMa
OJIIITETHOT TIPaBa, T€ C€ HE CBPCTaBa HU y jenHy rpymy. OHO pa3iiuKyje 4eTHpPU HOpME Koje Ha
OTIILITH HA4MH 3a0pamyjy MoBpey MpaBa u unrepeca apyrora (§§ 823-826 BGB). Huje peu o
MOjeIMHAYHUM JICJTUKTHMA, KOjU CY KapaKTEPUCTHYHU 33 common law TpaBHE CUCTEME, HUTH

%48 xao y (paHITyCKOM, ayCTPHjCKOM, IITBAjIIAPCKOM 1

MIOCTOjH OMIITa 00aBe3a HaKHAJE IITETe,
cprickoM mipaBy. [loceOHUM HOpMama je peryircana OArOBOPHOCT 3a Apyrora, 3a rpaleBune u
XuBOTUIbE. [loceOHMM 3aKOHMMa ypel)eHH Cy IOjeTMHM CITy4ajeBU OATOBOPHOCTH.
CarnenaBajyhun mpecexk mocMarpaHuxX INPaBHUX CHUCTEMa, MOXE CE€ YOUUTH Ja je
noce0Ha makmka nocseheHa OAroBOPHOCTH 3a IITETY OJ1 )KUBOTUHbA. M3/1BOjEHOCT OBOT cilydaja
MIPOY3pOKOBamka IITETE CBOjE€ Pa3yiore MMa y FHErOBOM 3HAuajy IO OJIBHjalbe JIPYIITBEHUX
OZIHOCA M TPaBHO] TpaJulMjHU Koja H3pacTa M3 pelelnuuje puMckor mnpasa. Takohe, u
MIPELEICHTHU CHCTEM EHIVIECKOT M aMepHuKor IpaBa u3rpalieH je yBakaBajyhu 3Hauaj u
YUECTANOCT MOjEAMHUX CITy4ajeBa MPOy3pOKOBaka IITETE, YKIbYUyjyhu U IITeTe O/ )KUBOTHbA.
N3y3erak y HOPMAaTHBHOM YyBa)KaBamby OATOBOPHOCTH 3a IITETY ON JKUBOTHHbA
npuMeTaH je y jomaheM npaBy. Pazior Tome Halla3u ce y HCTOPH]CKUM OKOJTHOCTUMA yCBajarmba
cae3Hor 300. CaBe3HHU 3aKOH HMj€ Ypeauo LeOKYITHOCT 00IUraioHux ogHoca. Hanportus,
jenan neo oOIUraloHONpaBHe MaTepHuje OMo je peryimcadH moceOHUM CaBE3HMM 3aKOHWUMa
(HTIp. Yy 00JAcCTH JIPYMCKOT, KEJIE3HUYKOT, Ba3IyIIHOT W TMOMOPCKOT caobOpahaja) wmm je
OCTaBJbEH 3aKOHOJIABHO] HAUIEKHOCTH penyonuka (ynpaBo mNpUMep OATOBOPHOCTH 3a IUTETY
Ol KHBOTHH-A, OJATOBOPHOCT 3a IITeTy o rpaljeBuna, moOpounmnm yrosopu).>* Kako je
3aKOHOJIaBHA aKTHBHOCT PEMyOJIMKa y OBOM JIOMEHY M30CTajla, OJTOBOPHOCT 3a IITETY OI

KUBOTH-A HUJE J00MIa ToceOaH HOPMATUBHU U3pa3 y jomahem mpaBy.

547 Loi n° 85-677 du 5 juillet 1985 tendant a I'amélioration de la situation des victimes d'accidents de la circulation
et & l'accélération des procédures d'indemnisation, mo3nar xao bamunTepoB 3akoH, mo Pobepry bamunrepy,
TaJallkbeM MUHUCTPY TpaBJie, 3aXBajbyjyhn UnjeM 3aliaramy je 3aKOH JIOHET.

548y nureparypu ce nctuue 1a ce § 823 | BGB kao HajnerasbHEja openda cMaTpa OCHOBHHUM MPABHIIOM, a TIOPEN
e KapakTep ommTer npasuia yxuBajy u § 823 Il u § 826. [Ipeocrana nBa maparpada cy Be3aHe 3a KOHKpETHE
BHJIOBE TIOBpea, 300T yera nMajy noce6Hm kapakrep. M. Kapanukuh Mupuh, Kpusuya xao ocnos sanyzoeopie
epahanckonpasue o02o8opHocmu, TOKTOpCKa nucepranyja, [IlpaBan dakynrer YHuBep3utera y beorpamy, 2008,
ctp. 37-38.

54 J. Pagummuh, Obauzayuono npaso, cIp. 15.
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3. O0jekTHMBHA OATOBOPHOCT 32 IITETY O/1 *KHBOTHIHA

JHomahe u ¢panmycko mpaBo ypehyjy ONrOBOpPHOCT 3a IITETy OJ KHUBOTHHA Ha
o0jeKkTHBHOM TnpuHIMIY. JKHBOTHIE Ce TMocMarpajy Kao H3BOpPH IoBehaHe oOMacHOCTH
MPOY3pOKOBama INTETE JPYIMMa, OIHOCHO KAao WM3BOPH pH3UKA HACTylama IITETe KOje
BJIACHUIM WJIM JIP’KAOLM JKMBOTHIbA CTBAPAjy M ONIPIKaBajy HUXOBHM 4yBambeM. DpaHIyCKO
MPaBO CMaTpa ce€ POJOHAYCTHUKOM HJeje 00jeKTHBHE OJTOBOPHOCTH 3a IITETY OJ CTBAPU Y
caBpeMeHUM Tpal)aHCKONPaBHIM TOKOBUMA.

BaxxHo je umaru y BH]y J1a ce OBa [10jadaHa OJrOBOPHOCT 3a IITETY Be3yje ,,3a oapeheHun
y3pOK IuTeTe, a He 3a onapeheHy BpcTy mobapa koja Tpeba na yxuBajy moceOHy MpaBHY
samTuTy”.>® OG6jeKTHBHA ONrOBOPHOCT CE YCIIOCTAaBJba Pajy MOceOHE 3aIITHTE JbYIH M
HbMXOBE MMOBHHE OJI IIITETHUX JICjCTAaBA JKUBOTUILE, jep JKUBOTHEbA MTPEICTAB/ba U3BOP PH3HKA
HACTYIamwa IITeTe 3a Apyra Jmna. JpyruMm pedrma, cBpxa 00jeKTHBHE OITOBOPHOCTH jeCTe

3allITUTA O )XUBOTHILC KaO CTBAPH KOja ICHCPHUIIC nosehanu PU3UK I_HTCTC.551

3.1. BaHyroBopHa 0JITOBOPHOCT 3a IITETY KOjy MPOY3POKYj€ KUBOTHEHA

y CaBpEMEHOM CPIICKOM IIPaBy

HcTopujckn mocMarpaHo, BaHYrOBOpHA OJTOBOPHOCT 3a INTETY Ol JKUBOTHEA Y
CPIICKOM TIpaBy O€Jie)Ku Tpelia3 o CyOJeKTUBHOT Ka OOJEKTUBHOM PEXHMY OJITOBOPHOCTH.
HcToBpeMeHo, IPUMETHO je J1a je Kpo3 UCTOPHjy YBEK MOcTojaa 00jeKTHUBHA OATOBOPHOCT 32
HITETY Off ’KUBOTHHA y CHIELIM(PUUHIM CUTYyallljama.

[Tpema CI'3, 3a miTeTy off )KUBOTHHbA KOja >KUBH TOJ JbYJICKOM BIIalllny OAroBapao je
ApXKanal, JKABOTHEE TI0 OCHOBY IIPETIIOCTABJbEHE KpHUBHIE. PexnM CcyOjeKTHBHE
OZITOBOPHOCTH 32 IITETY OJ] )KUBOTHHba perynucanu cy u ABGB u O3 LT, kxoju cy y nepuony
u3Mel)y 1Ba cBeTCKa para ImpecTaBibald U3BOpE IpaBa Ha Ty Tajallmbe Jomahe npkase.

OBom ciydajy oxrosopaoctn CI'3 je mocBerHo ckpomHa Tpu maparpada.®™ IIpema
§ 815, 3a mTeTY O XKMBOTHHA y BUAY TEJIECHE MOBpeae (U3UUKOT JIMIA WIIM HA UMOBUHHU
OAIrOBapa JMIE KOje je KHUBOTHEIY HaTepaslo, HAJAPaXKWIO WM IpeHeOperno obaBesy

CIip€yaBama HITCTC. TakBOM 3aKOHCKOM HOpMOM OATOBOPHOCT je Ouia OrpaHn4cHa 00JIMKOM

550 M. Kapanuxuh Mupuh, O6nueayuono npaso, ctp. 618.

551 M. Kapanuxkuh Mupuh, I pahanckonpaenu mpemman sxcusomurse y wimemnom oozahajy, crp. 158, 159.

552 Bunetn: §§ 815-817 CI'3. Iaparpadu 816 u 817 ypehusanu cy npaso omTeheHOr na 3aIpKn KHBOTHEY
3aTeUeHy y ITETH U PABO 3aJI0Te Hajl )KUBOTHELOM JI0 HaKHa/e ITeTe. Buie o ToMe y 0cMoj IiaBu paja.
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HacTaje IITeTe — yclle TelecHe MOBpee YoBeKa MM Ha uMoBMHU. Hopma je jenmHCTBEHO
oOyxBataJla LITeTe KaJa je )KMBOTHHA CPEJICTBO (JIMLE Ja KOMaHy )KUBOTUIbH 32 MTOHALIAkE
Ha onpeheHn HauWH, OJHOCHO HaTrepa je, WIM je HaApaxu, HCIpPOBoOLMpa Ha oapeheHo
MOHAIIAE) U MITETE YCJIe] CIIOHTAHOT MOHAMIAkha )KUBOTHUIE. Y TIOTOEM CITy4ajy, BIACHUK
WIK JpKajal uMajy obaBe3y Jla 4yBajy >KMBOTHIbY Ha HAYMH KOJU CIIPEYaBa MPOY3pOKOBAE
LITeTe JpyroMe, Te yciel HbeHe MOBpele HacTaje oOaBe3a HakHaze mrere. OIroBOPHOCT je
Ouna cyOjekTUBHA M 3aCHHMBAJIa CE Ha KPUBUIM, OMIIO 300T yTHUIlaja HA KUBOTHUILY, OMio 300r
MPOIYCTa AY)KHE NAXKIbE Y FIheHOM Ha30py. YKOJIHMKO Ce JIUIY HUj€ MOTJIa IPUITUCATH HeTIaXha
y UyBamYy )KUBOTHIbE, T€ € BEroBa KpUBHILIA H30CTajajia, IITETa Ce cMarpalla Cly4ajHOM U HUKO
3a By HHj€ OMO OJITOBOpAaH.

[ToceOunM 3akoHOM Omita je ypelheHa 00jeKTUBHA OJrOBOPHOCT 32 IITETY O KUBOTHHHA
y crienu(UIHUM CHTYyalijama. 3aKOH O YyBamy IMOJBCKUX UMama u3 1885. roaune perynmcao
je 00jeKTUBHY OJrOBOPHOCT BJIACHUKA CTOKE 3a IITETY IPUYUbeHY TyhUM HBuBaMa, TuBajiama,
BUHOTPAIMMA U APYTUM TI0JECKMM A00puMa (TTosbeka mreta).>® Biachuk cToke (,,0Haj umja je
cToKa’’) OWO je IyXaH Jja HaKHaIu mTeTy omrtehenoM. Hberosa onroBopHOCT 3acHHBajA ce HA
Kay3aJlHO] Be3u u3Mel)y ITere W JeloBama KMBOTUH-E, 0€3 yclloBa KpPHUBHIIE, T€ j€ ped O
00jeKTHUBHO] OATOBOPHOCTHU. BiiacHUK je nMao mpaBo perpeca oj CIyry Wi JIpyrux Juia Koja
Cy 4yBaJia )KUBOTUHY Y BpeMe ITPOY3pPOKOBaba HITETE, YKOJIMKO j€ TOCTOjala lbUXOBa KPUBHIIA.
HaBenenu npumep HUje cilydaj OATOBOPHOCTH 3a APYTOr je€p BIACHUK >KMBOTHHE OJIrOBOpa
YBEK, UaK M KaJa )KMBOTHIbA HUje Oujia IoBepeHa ciyrama. YnmeHuIa Ja cy CiIyre Wid JIpyra
JIMIIa CBOjOM KPHMBHIIOM IPOY3pOKOBaJa MITETY (HAMEPHO WIIM HENaKHkOM) MMaja je 3Hayaj
camo 3a BJIJaCHMKA KUBOTHH-E, HE U 3a omITeheHor.

bnarojeBuh je cBOjeBpeMEHO HCTHMIIA0 JAa, MAKO CPIICKM M ayCTPH]CKU TIpaljaHCKU
3aKOHHUIU PETYJIHINY Cy0jeKTHBHY OATOBOPHOCT 32 IITETY O] )KHBOTHEHA, Y OAIITETHOM IPaBYy
CBe BUILIE JI0Ja3H J0 3aMeHe MPUHIIUIA KpUBUILE (culpa) TIPUHIMIIOM Y3pOUHOCTH (causa), u
TO HOCEGHO y 0611aCTH OATOBOPHOCTH 32 IIITETE MPUUME-eHe cTBapuMa.”>* OH je 3acTynao cTap
0 OMPaBAAHOCTH TAKBE ITPOMEHE, Ca TJICANIITA TEOPH]je U MPABHE MOJIMTHKE. YKA3UBAO j€ 1A je&
nmpoMeHa Beh M3BpIlIeHAa y HEKHMM MOCEOHUM MpOoIMcuMa, KOju ypelyjy Ba3ayXxOIUIOBHU U
KeNe3HUUKH caoOpahaj. Y TajgammuMm odekHBamuUMa mpurpeme ['pahaHckor 3akoHHKa

KpameBune Jyrocnasuje, bnarojeBuh je McTHUIIA0 M TOXKEJFHOCT peryiucama 00jeKTHBHE

553 3akoH 0 UyBamy M0JbCKOTA UMama o7 22.4.1885. roxune, Illtamnapuja ,,'ynaypuh”, Beorpaz, 1922.
%54 B. Bnarojesuh, op. Cit., ctp. 306-307.
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OZITOBOPHOCTH 3a WITETY O] CTBApH, T€ M 00jEKTHBHE OATOBOPHOCTH 3@ IITETE OJ )KUBOTHHA,
MOCMaTpaHUX Kao species y OMHOCY Ha TI0jaM CTBApH Kao genus.

[IpenocHosa I'pahanckor 3akonuka KpasseBuHe Jyrocnasuje npeacTaBbeHa je OIIIToj
U Hay4yHOj jaBHOcTH 1934. romuHe, ajaM HUKaJa HUjE MOCTaNa 3aKOHCKH TeKCT. CympoTHO
ovekuBamuMa, [IpenocHoBa je npemiarana ypehuBame cy0jeKTUBHE OJTOBOPHOCTH 3a IITETY
Ol )KUBOTHHbA: 32 IITETY O JXKUBOTHUEHE OJITOBOPAH j€ OHAj KO j¢ KUBOTHEY Ha TO HATEPAo,
HAJPaXHMO WM 3aHEMApHO dyBaTH.>> Y3 H3y3MMame BpCTEe IITETa, 0Ba OApeada oAarosapa
ynopennom naparpady CI'3. Jluiie ce Morio ce 0cio00auTH OArOBOPHOCTH, A0Ka3yjyhu na ce
,,CTapao 3a MOTPeOHO UyBame U Haj3upame” . [Ipe1ocHOBa KOPUCTH CUHTArMYy ,,0Haj KOjU JAPKH
KUBOTUIY, 03HauaBajyhu onroBopHo suie. Mapkosuh (Yegomup Mapkosuh) je uctuiao aa
mojaMm Apxkaona ynyhyje Ha JUIe Koje MMa >KMBOTHIY Y APKABHHU, OJHOCHO (DaKTHYKO]
BJIACTH, IITO 0OYXBATa M TIOCIEHNKA, OHOT KOjH 3a IPyrora 00aBJba II0Ca0 y BE3H )KUBOTHHE. >0

V cyzackoj npakcu OMIIU Cy PUCYTHU CTABOBU O 00j€KTUBHO] OATOBOPHOCTHU BIIACHUKA
KHUBOTHEbE. Y jefHOj pecyau u3 1935. ronune, yrBpheHa je o1roBOpHOCT TyKeHOT npeny3eha,
BIIACHUKA KOH-a, KOjH j€, YIIPErHyT y 3aliperkHa Kona, Harao MpoJa3Huka Ha ymuim.>’ Cyx jey
00pa3nokemy UCTUIA0 /1 J€ TY’)KEHHU KPHB jep HH]e CKPEHYO MaXKiky 3arOCI€HOM O JIOIINM
ocoOMHama KOma, a YaK U J1a JeCTe CKPEHYO HaXKiby, TY)KEHHU je KpUB jep j€ M30CTa0 HEroB
IY’KHU HaJ30p HaJl 3anocieHuM. Mako je cyJicko o0pasiiokemhe TeXHUIIO 1a UICTaKHE KPUBUILY
Kao OCHOB OJIFOBOPHOCTH, Y 3aKJbYUKY j€ OMJIO HaBEACHO Ja j€ O] KOma ,,IPEeTHjIa OMacHOCT
cBakoM nponasHuky’. Mmajyhu y Buny 1a Cyq1 HUje YTBPAMO Ja j€ TyKEHHU KpUB (KO j€ UMao
KOpILY, aHT'a)KOBaH je 610 mpo¢eCHOHAIHN KOUM]alll), a 1a CE 3a paibe 3all0CIeHUX 0J[roBapao
caMo akKo je ped 0 03HATUM CKUTHHIIaMa, HeBaJballllMMa U 304rHIIMMA (Kako je To § 810 CI'3
MPOMHICHBA0), OCHOB OATOBOPHOCTH 3allpaBO j€ OIMACHOCT KOJy j€ KOH TPEJCTaBJhao 3a
MpoJa3HUKe, OTHOCHO MoBehaHu pU3MK HacTymnamwa mrete. [Ipumep nokasyje na je o0jekTuBHa
OZITOBOPHOCT 3a ILTETY OJI )KUBOTHI-A HaJa3Muia CBOj MYT y CYJCKOj MpaKcH, Hako HUje Ouia

HU3PUYINUTO O3HAYCHA KAO TaKBa.

5 MunucrapctBo mpasne Kpamwesune Jyrocnasuje, IlpemocHoBa rpahaHckor 3akoHHKa 3a KpasbeBHHY
Jyrocnasujy, pxaeHa mramnapuja KpasseBune Jyrocnaeuje, beorpan, 1934, crp. 250-251, 88 1267-1269. Tpu
oxpexnde Ouite cy nocBeheHe 0BOM cirydajy Nmpoy3pokoBama mrere. [laparpadu 1268 u 1269 ypehusanu cy npasa
omreheHor ja UcTepa CHIIOM HITH Ja 3aIpKH ,,Tyh)y )KHUBHHYA’ KOjy 3aTEKHE Y IITETH Ha CBOM 3EMJBHIITY.

556 4, Mapkosuh, IIpedocnosa epahanckoz s3axonuxa 3a Kpameeumny Jyeocnasujy, JyrocioBeHcka THUCKapHa,
JbyGspana, 1936, crp. 137, 138. MapkosulieBa riaBHa KpWTHKa THIANTa CE€ BHIAJBUBOCTH y3opa y ABGB u
HEyBa)kaBarba HOBHUX €BPOICKUX TpaljaHCKIX 3aKOHMKA, Ha IPBOM MECTy Malapckor.

557 IMpecyna Kacarmonor cyaa Pes 160/1935 oz 1.6.1935. roaune. BinacHuk Koma je 3Ha0 3a JIOIIy HABHKA KOHa
Ja yjena Jpynae, Te je KOBb MMao KOpmy Ha TiaBu. JlomaTHo, 3a cTapame O KOBY M KOJIuMa OHO je 3amyKeH
npodecHoHAIHA KO4YHMjalll, 3amocieH y TyxeHoM mpemysehy. HaBeneno mpema, M. IlomoBuh, OO6jekTnBHA
OJITOBOPHOCT Y CPOMjAHCKO] CYNICKO] IPAKCH, ApXxue 3a npasHe u Opywimeene nayke, op. 5, 1935, ctp. 252, 253.
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Hakon Jlpyror cBerckor para, y ycioBuMa ojcyctBa Baxehux rpaljaHckorpaBHHX
npomuca,®® cyncka mpakca 6una je HeypaBHOTEKEHA 10 MUTAamby PEKUMA OITOBOPHOCTH 32
IITETy O] KUBOTHHA. J[e0 Cylncke mpakce 3apikao je CTaB O CyOjeKTHMBHO] OATOBOPHOCTH,
cnenehn panuja npasra npasuna.”®® Tako, y 00pas3noxkemy CyICKHX OIyKa je HaBoheHo 1a
KHUBOTHIHE ,,HUCY TAKBE CTBAPH KOj€ CAMHM ITOCTOjaheM HiIH yroTpeOoM rmoehasajy omacHocT
33 OKOJIMHY” ¥ JIa je OCHOB OJIFOBOPHOCTH BJIACHHKA )KHBOTHEE PETIIOCTABIFEHA KPUBHUIA. **°
[TocTeneno, mox yTHIajeM HOBHUX HJEja, ACO CYICKE MPaKCEe YCBOJHO je CTaB O 00jeKTUBHO]
onroBopHoctu. BpxoBuu cyn HP CpbOuje y ommymu u3 1961. ronuHe ydmHUO je 3HauajaH
MCKOPAK y OIHOCY Ha Ipehalimby npakcy U HCTaKao HaueTHU CTaB JIa C€ OJITOBOPHOCT 32 IITETES
O] ’KHBOTHI»A YIION0675aBa OATOBOPHOCTH 3a OTacHe cTBapH.>®! BpXoBHM caBe3HH Cy/I HapeIHe
TOJIMHE j€ IOHOBHO CBOj JAOTAIIHH CTaB JIa CE OATOBOPHOCT 3a IITETY OJl )KUBOTHHH-A 3ACHHUBA
Ha KPUBHIIM,®? 2 IOTOM I'a BpeMEHOM H3MEHHO.

HeypaBHOTEXEHOCT CTaBa MOBOJOM OCHOBa OATOBOPHOCTH BIIajiajia jeé M y MPaBHO]
Haynu. Tako, Jakmmh je uctunao na 3a mrery oa aoMahux >KMBOTHEbA OJroBapa HHXOB
BJIACHUK [0 TPUHIIMITY TPETIIOCTaB/bEHE KPUBHUIE, OK CE CaMO 3a MITETy Ol IHBJBHX
KMBOTHIA OATOBapa 10 06jeKTMBHOM mpuHIHMY.°® Be3 mosuBama Ha ompenbe paHMjUX
3aKOHHMKA, WITO OJroBapa 3aKOHCKOj NpOKIaMallijH HUXOBE HEBAXHOCTH, Jakmmh je
o0jalmaBao Ja 3a ITeTy KOjy Npoy3poKyje JoMaha )HUBOTHEA OJr0Bapa HbeH BIACHUK, OUIIO
Ja je oHa mo0eryia WM 3ayTalia, aju J1a MOXKe J1a c€ 0CI000/Id OJATOBOPHOCTH aKO JOKaXKe Ja
j€ mpeay3eo cBe Mepe moTpedHe na ce mrera crpedr. OIroBOpHOCT 00yxBaTa IITETE YCIe
CMPTH U TeJIECHE MOBPEE YOBEKa U IITeTe Ha cTBapuMa. O61acT MoJbCKHUX ITETa U IITeTa y
JIOBY peryiucalli Cy HapOJHH 3aKOHU W TMPABWIHHIIM, YCBOjEHH y MPBHM TOJMHAMAa HAKOH
ociobohema, mo 00jeKTUBHOM TIpUHIUTTY. Y ucTo BpeMe, KoncrantunoBuh je nctuiiao na 3a
HITETY KOJY IIPOY3pPOKY]j€ KUBOTHA O/IFOBapa CONCTBEHUK, 0e3 0031pa Ja JI1 je KUBOTHUHA KOJ

BECra Ujin je 3ajlyTajla WiIn Hoﬁerna, o npaBujiiMa 0 OATOBOPHOCTU 3a OIIACHE CTBa.pI/I.564

558 3aKk0H 0 HEBAaKHOCTH NPABHMX MPOIHCA JOHETHX Ipe 6. ampuna 1941. roxuHe 1 3a BpeMe HelpHjaTesbCKe
OKynanuje cTaBuo je BaH cHare CI'3.

%59 M. ligerkosuh, B. Apcenujeuh, Corujanmuctuuko obmmranuono npaeo, y: Jl. [onoeuh, b. Berosuh, 3. C.
Mupxkosuh (ypen.), Coyujarnucmuuxo npago y Jyzocnasuju 1945-1990, Tpehu tom, IlpaBHm dQaxynrer
VYuusepsutera y beorpany, beorpan, 2024, crp. 1139-1140.

%0 Ha npumep, npecyna Bpxosuor cyga HP Cpouje Tx 1505/56 ox 8.7.1956. romune, npecyna CaBesHor
Bpxoszor cyzna Pes 3732 o 14.2.1959. ronune. Haseneno npema: 1. Koctuh, op. cit., ctp. 101-102.

%61 TIpecyna Bpxosror cyna HP Cp6uje Ik 1148/58 o1 16.6.1961. ropune. Hapeeno npema: JI. Koctuh, op. cit.,
crp. 102-103.

%62 [Tpecyna Casesnor Bpxosnor cyaa Pes 3391/62 ox 28.12.1962. ronune. Haeneno npema: JI. Koctuh, op. cit.,
crp. 101-102.

563 S, Jaksi¢, Obligaciono pravo, opsti dio, Univerzitetsko izdavacko i knjizarsko preduzeée Veselin Maslesa,
Sarajevo, 1953, str. 307-308.

%64 M. Koncrantunosuh, Obruzayuono npaso, npema beiewikama ca npedasarea, crp. 142-143,
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DopheBuh je y uctom 1yxy KpUTHKOBAO CYACKH CTaB O PELIaBamy CIIOpa O HAKHAAU IITETE
TIPOY3POKOBAHE OJ1 CTPaHEe KHBOTUILE Y OKBUPMMA Cy0jeKTHBHE OArOBOPHOCTH. %

Ha npomeny craBa y Cy[CKOj MpaKkcH yTHLajda je HOBAa MPaBHOHAYYHA MHUCAO0 M TpeMa
0] OOJTMKOBAaHM HALIPTH U CKUIIE 3aKOHa. JlerncnaTuBHU MOKyIIaju ypehruBama o0IUrainoHuX
OZIHOCA U MIOCEOHO OJIITETHOT IIPaBa y roinHama HakoH Jlpyror cBeTCKOr para npeajaraiu cy
ypehuBame OO0jeKTHMBHE OArOBOPHOCTH 3a INTETYy Of JKUBOoTUMa. Y Hanpry 3akoHa o
OJITOBOpPHOCTH 32 mTeTy U3 1951. roqune, kao u y Harpruma u3 1956. u 1960. ronune, Ouo je
MPEUIOKEHO ypehuBame OIroBOPHOCTH 3a IITETY Off JKUBOTHIbA KA0 IOCEOHOr Cirydaja
00jeKTHBHE oz[FOBopHOCTI/I.566 Jennak nmpuctyn 3aapixana je u Cxuna u3 1969. romune.”®’ Ou
pajiHu MpaBHU MIPOIKUCH Cy U3paxkaBaiu uctu KoHcTaHTHHOBUNEB HAay4yHU CTaB.

Koncrantunouh je mojMoM >XKMBOTHH-a 00yxBaTao noMahe XHBOTHIE Yy HIMPEM
CMHCIY: TPUIUTOMJBEHE BPCTE KOj€ TPAJAWIMOHAIHO >KMBE y3 YOBEKa W yOoOMYajeHU Cy
IIpeMET EKOHOMCKE eKcIuloaTalije, U )KUBOTHIbE KOje ce yoOu4ajeHo cMaTpajy JUBJBUM, alli
Y KOHKPETHOM CIydajy ’uBe Mo Jbyiackom Braamhy.’® V o6a ciyuaja ratio onroBopHocTH
W3BHpE U3 MIPaBa CBOjUHE, yIIOTPEOHUX KOPUCTH M MOTYhHOCTH KOHTpOJIE )KUBOTHIbA. OHAj KO
JPKH )KUBOTUILE JTyXKaH j€ J]a ce 0 ’hHMa CTapa ¥ J1a MX Ha/I3Upe, Kao U J1a HAJIOKHA/IN IITETY
KOjy OHE MpPOYy3pOKyjy npyruma. McroBpemeHo, moceOHMM 3akoHHUMa Ounu cy ypehenu
ceun(UYHN CilydajeBU. 3a MOJbCKE IITETE Off CTOKE Bakuja je 00jeKTHBHA OATOBOPHOCT
npemMa 3aKOHY O 4YyBamy IMOJbCKUX HMMama M3 1885. rommHe, a y ckiaay ca 3aKOHOM O
HEBKHOCTU TPABHHUX MPOMHCA. 3a IITETEe OJ IWUBJbUX JKUBOTHEA BAXKWIA Cy NpaBUiIa O
00jeKTHUBHO] OJrOBOPHOCTH OpraHu3alyje Koja rasjuyje JIOBUIITeM, mpeMa OCHOBHOM 3aKOHY
0 JIOBCTBY U3 1965. roguHe. 3aKkoH je pa3IMKoBao JUBJbAY M OCTaNIe TUBJbE )KUBOTHIE. J{MBIbayu
je TIpeaMeT JIoBa M pa3IMKOBaHa je 3amTuheHa u HezamTrheHa JUBJhad Ha OCHOBY YHH-CHHIIC
J1a JI TTI0CTOj€ OTrpaHnvea JoBa. CaMo ITEeTe MPOy3pOKOBaHE O/ CTPaHe 3alITHNeHE TUBIbaYH
Cy cMarpaHe LITETOM y IIPaBHOM CMUCIY. 3a HITeTe of He3alTHheHe AUBJbauu U O] OCTAIHNX
JIMBIHUX KUBOTUHA HUKO HUje 610 oaroBopan.>®®
YV CKUIM OBOM CITydajy OATOBOPHOCTH 6mma cy nocsehena Tpu umana.®’® Ipema un.

142 Ckure, 3a MTETY O] )KUBOTHH-A OATOBapa HEH UMAOHHK (MMasal), Ouio Ja je oHa Koj

%65 K. Bophesuh, OxrosopHoCT 3a mWTETY KOjy npuuMHu nomaha xusotTuma, Ananu Ilpaenoz gaxyimema y
Beoepaoy, 6p. 3-4, 1960, ctp. 377-378.

566 JK. Bophesuh, op. cit., ctp. 375.

567 Buperu: un. 142-144 Cxue.

568 M. Kapanuxuh Mupuh, I'palanckonpaBHy TpeTMaH )KHUBOTHILE y IITETHOM jgorahajy, cTp. 162.

569 JT. Koctwh, 0p. cit., cp. 94.

50 Bupern: un. 142-144 Cxune. Unan 144 ypehusao je npaso omreheHOr 1a yXBaTH )KHBOTHILY KOja HA F-ETOBOM
3eMJBMIITY YHHH IITETY U Ja j€ AP:KH KAo 3a0Ty 3a OCTBAPUBALE NPABA HA HAKHAMY LITETE.
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Wera, Omino aa je 3amyrana wim nobderna. Mmanai ce HUje Morao ociao00IUTH OJTOBOPHOCTH
JI0Ka30M Jia je KMBOTHIba Ouia BaH HWeroBe (aKTUYKE BIACTH U MOTYNHOCTHM KOHTpOJIE.
OnroBopHOCT 00yxBara U MPOITYCT Ofip>kaBama KoHTpose. JlogarHo, nManart je Ono ofroBapan
U TIpeMa JIMITy KOje je AParoBOJbHO MOKYIIAIO Ja YXBAaTH WX 33/Ip>KU y3HEMUPEHY KUBOTHIY.

IIpema um. 143 Ckune, ako je KUBOTHHE-Q IIpelaTra Ha 4YyBame JpyroMe, 3a
MIPOY3pOKOBaHy LITETYy OJAroBapa JHIle, OJJHOCHO YCTaHOBa KOja je >KMBOTHUIbY NPUMUIIA HA
4yBamke WM cTapame. IbuxoBa OArOBOPHOCT je OOjeKTHBHE MPUPOAC M OArOBapajy Kao u
MMaJail, yMecTo mbera. YCIIOB je Ja je ped o JUIMMa WM YCTaHOBaMa Koje ce OaBe MpuMameM
KUBOTHIbA HA YyBakh€ WM CTapame, Kao LITO Cy BETepUHAPU, TOTKUBAYH, KpUMApH, OOIHUIIE
3a JKUBOTHHbE. 1O 3HAa4M J1a OATOBOPHOCT MMAOIla HUje UCKJbYUYECHA aKO je KUBOTHIbA MIpeaTa
Ha YyBamke KOMIIHjH, JOK j€ MMajall Ha myToBamy. MMmaiall je aykaH Ja CKpeHe Maxmy Ha
MaHe JKUBOTHUIbE JIMILY KOME je Tpe/iaje a ce ’OME CIYXH, I Ha YyBamke WIH cTapame. Y
CYIIPOTHOM, OJIFOBOPHOCT MMAaolla HHUje MCKJbyuyeHa 00aBe30M Haa3opa oBUX juna. Mako je
Ckuia 6una ocHoBa npunpeme [Ipeniora 3akoHa 0 OOMUTalMOHUM OAHOCHMA, H-eHa MpaBuiIa
0 OJITOBOPHOCTH 32 IITETY O )KHBOTHEHA HUCY ITOCTANA €0 MOTOET CABE3HOT 3aKOHA.

300 Hne ypehyje oaroBOPHOCT 3a IMITETY KOJy MPOY3pPOKYje KUBOTHH-A Kao MocebaH
cilyyaj oxroBopHoctd. Mehytum, kopucrehn ce 3akOHCKMM oBJamhemeM Ja KBaTUu(pUKY]y
CTBAap Kao OMACHy M Jia Taja NpUMeHe OOjeKTHBHY OATOBOPHOCT,”’' CYJIOBM Cy HACTaBHIIM
nyreMm koju je Tpacupaia KoncrantuHoBuheBa HayuHa mucao. TakaB npuctyn Huje 6mo 6e3
m3y3erka. Cyzcka mpakca OelieXKd W CllydajeBe IITeTe OJ KMBOTHHbA Kajla je MpaBHHU CIIOP
pelaBaH y pexuMy cybjekTuBHe oaroBopHocTi.’’? Y HajBehem Gpojy cilydajesa, CyI0BHU Cy
IpUMEHBUBAIM 00JEKTUBHY OATOBOPHOCT Ha oOBe ciydvajeBe wmrere (wi. 173-177 300).
[epumnupajyhu )KMBOTHEGY Kao OMAcHy CTBap, 3a HITETY KOjy OHa IMpPOY3pOKyje Ipyrome
OJIrOBapa HEH UMaJall Mo 00jeKTUBHOM MPUHIIHITY. Y CaBPEMEHOM IIpaBy OBAaKaB MPHUCTYI j€
JjeAMHCTBEHO mpuxBaheH y CyIACKOj Mpakcdh. 3aKOH O JUBJbAaYM U JIOBCTBY NPOIHCYje

O6jCI(TI/IBHy OATOBOPHOCT KOpUCHUKA JIOBUIITA UJIN AP’KABC 3a IITCTY O JUBJbA4U.

571 Ha nipumep, y npecyau BpxosHor cyna Cnosennje Unc 142/1980 u 143/1980 ox 4.9.1980. romune, jeneH je
KBaM(UKOBaH Kao xuBa onacHa crBap. Haseneno npema, C. Luroj, Ynanosu 158—184, cyacka mpakca, y: b.
bnarojesuh, B. Kpysb (ypen.), Komenmap 3axona o obnueayuonum oonocuma, crp. 685. Y npecynu BpxosHor
cyna Cpouje Pes. 5914/1999 011 9.5.2000. roguHe, n3pakeH je cTaB Jia je rnac onacHa cteap. Y npecyan OKpykHOT
cynay Yauky Ik 109/2008 u3paskeH je craB 11a je cBUIba onacHa crBap. Haseneno npema, M. Kapanuknh Mupuh,
I'pahanckonpaBHH TPETMaH KHUBOTHIbE Y IITETHOM norahajy, crp. 159, 160, ¢. 12.

572 Ha npumep, npecyna Bpxosuor cyna HP Xpsatcke Pes 559/1981 o1 30.6.1981. romune. Hapeneno npema, C.
Iuroj, YmanoBu 158-184, cymcka mpakca, y: b. Bmarojesuh, B. Kpysm (ypem.), Komenmap 3axona o
obaueayuonum ooHocuma, cTp. 688. V mpecymu Cy campikaHa Mmo3uBara Ha npaBuia pandje Bakeher ABGB.
Nmajyhu y Buny nma 300 Huje ypeauo OIrOBOPHOCT 3a MITETY OJ KHUBOTHIHA, & JIa CY CE€ MpaBhjia U3 paHUjux
MIPaBHUX IMPOIHCA MOTJIA YCIOBHO NPHUMEHHUTH NpeMa 3aKoHYy O HEBRXKHOCTH INPOIHNCA, y TOM CMHUCIY OJJTyKa
BpxoBHor cyna XpBaTcke HHje 0€3 IpaBHOT OCHOBA.
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3.1.1. VYcnoBu OArOBOPHOCTH 3a IITETY OJ1 )KUBOTHHHA

[IperxomHo je peueHo aa mocebaH 3akoH ypelyyje mTery on AuMBJbaYHM Kao mocedaH
cityyaj 00jeKTHBHE OATOBOPHOCTH. Mel)y AMBIbUM JKMBOTHI-AMa PA3JIUKYjEMO U OHE KOje He
MIPUIIAA]y KaTeTOPHjU TUBJbauH (HUCY y IOBHOM PEXKHUMY), T€ H3J1a3e U3 (OKyca 3aKOHOIABIIA.
OnroBopHOCT 3a IITETY KOjy OHE MPOY3POKYjy HHje peryincaHa 3aKOHOM, Ka0 HH IITETa OJf
noMahux >KuUBOTHEA. Y 00a ciydaja CyAcKa Tpakca W TeopHja CTOje Ha jeTUHCTBCHOM
CTaHOBHILTY O 00j€KTUBHO]j OATOBOPHOCTH MMAOIIa )KUBOTHIbE. [IprMeHa pexxrma 00jeKTUBHE
OJI'OBOPHOCTH OCTBapYje ce MoJIBOemeM )KUBOTHILE MO/ 1ojaM ornacHe ctBapu (wi. 173 300).
Ha Taj Ha4MH, OArOBOPHOCT 3a HITETY O]l KHUBOTHEGE pa3Marpa c€ y OKBUPY OJATOBOPHOCTH 32
IITETY O ONacHe cTBapu. To 3HAYM /1a je HY)KHO HCIYEHhEHhe UCTUX YCI0Ba OATOBOPHOCTH Y
CITy4ajy HITETE O]l )KUBOTHA Ka0 U 32 IITETY O] OMTACHUX CTBAPH.

YcoBH BaHYrOBOPHE OJTOBOPHOCTH CY YHILEHHIIC YHj€ je TIOCTOjabe HYXKHO Kako Ou
OZITOBOPHOCT MOTJIA J1a HACTYIH — Ja omrehenu Oyze oBiamheH Aa Tpaku HaKHAAY IITETe, a
Jla ITETHUK, OJTHOCHO OJITOBOPHO JHIle, Oyae oOaBe3aH Ja HakHamu mreTy. JpyruM pednma,
ped je 0 YMmbeHnIlaMa Koje YCIOBJbaBajy HacTaHaK oOiuranroHonpaBHor onHoca. Koje cy To
YUHCHHIIE, TPABHU MUCIU UX Pa3InuuTO onpelhyjy.

Dophesuh mreTy o3HauaBa Kao MpenycioB OATOBOPHOCTH, a Kao YCJIOBE pas3iUKyje
MPOTHBIIPABHOCT, CIIOCOOHOCT Jla c€ OATOBapa 3a HACTAIy INTETy W y3pOYHY Be3y m3mel)y
YUILEHUIIE O]l KOj€ je€ IITeTa HacTajga M IITeTe; 3aTUM, KPUBHILY OJTOBOPHOT JHia (KO
CyOjeKTUBHE OATOBOPHOCTH), NMOTHUIIAE MITETE OJ OMAcHe CTBAPH U CBOJCTBO BIACHUKA WIIH
Jpaolia ornacHe cTBapH (ko 00jeKTUBHE OATOBOPHOCTH) U IPAaBHOPEJIEBAHTHY Be3y H3Mely
OJITOBOPHOT JIMIIA M IITETHUKA (KO OATOBOPHOCTH 3a jpyror).>"

Pagumh ycioBe oroBOpHOCTH CBO/IM HA HITETY, y3pOUHY Be3y u3Mel)y mrere u pajme
INTETHUKA, KPUBUILY INTETHHKA U TIPOTHBIPABHOCT H-EToBe pajme.’’t MehyTuM, u oH Koj
OATOBOPHOCTH 3@ JIPYror, OJTrOBOPHOCTH 3a OINACHE CTBapH WU TIOCEOHMX CilydajeBa
OJITOBOPHOCTH 3@ MITETY OJ] OTTACHE CTBAPH OMpPeiesbyje JOAaTHE YMHHEHUIIE YH]j€ j€ TIOCTOjamhe
HYXXHO J1a OM HacTtaia oAroBopHocT. Ha mpuMep, Koi OJrOBOPHOCTH 3a IITETY OJ] CTBApH ca
HeocTaTkoM, nopea (pediekcHe) mTere, y3poyHe Be3€ U OArOBOPHOT JIMIA, 3HAYAJHU CYy

IpaBHU HOjMOBI/I CTBApU U HEAOCTATKAa U YNILCHHUIIA CTaBJbaba CTBAPU Y l'IpOMCT.575

573 XK. C. Bophesuh, B. C. Crankosuh, O6aueayuono npaso, crp. 307-309.
574 J. Pagummh, Obnuzayuorno npaeo, ctp. 216.
575 Ibidem, ctp. 286-291.

153



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

Canma melhy ycimoBe 0roBOPHOCTH CBPCTaBa IITETY, Y3pOUHY Bedy u3Mmely panme u
MOCIIEIUIIE, TIPOTUBIIPABHOCT, KPUBHUILY (KO CyOjEeKTUBHE OJITOBOPHOCTH ) U ITOCTOjakhe OMACHE
cTBapH (Kozi 06jeKTuBHE 0AroBopHOCcTH).>’® [IpuTOM, OH TOCE6HO HCTUYE [1a CE LITETA He MOXKE
YBEK y3€TH Kao YCJOB OJITOBOPHOCTH jep TOCTOje 3aKOHOM onpeheHu ciydajeBu Kaja
HACTYIMamke MITETE HUje HEOMXOJHO Paly IMOJHOIICHA 3aXTeBa 32 HAKHATY (OMAacHOCT OJ
ITETE) MM je HEeOlX0IHA H3BECHOCT HACTyIama Oyyhe mTere, a He 1a mTeTa mocroju.”’

Antuh u Kapanukuh Mupuh ko cBake BpCTe OTOBOPHOCTH NPECTaBIbajy MOTpeOHE
yclioBe, yBakaBajyhu moceOHOCT cBake Bpcre. O3HauaBajyhu X Kao €l1eMEHTe CyOjeKTHBHE
oAroBopHOCTH, AHTHI HaOpaja MoCTojame IMITETe, KPUBHUILY IITETHUKA U Y3pOUHY Be3y u3mely
IITETE U KPUBHUIIE, JIOK C€ KO/l 00jEeKTUBHE OJITOBOPHOCTH NOCBehyje MUTambHMa OTIaCHE CTBapU
¥ y3pouHe Bese u3Mel)y ITeTe 1 omacHe CTBAPH, NP YEMY je IITETa HEYITHTAH eJIeMeHT.” o

HaBenenn mnpuka3 mnorBphyje 3akspydyak Kapammkumh Mupuh na cy ycnoBu
OJITOBOPHOCTH PA3HOJIMKH, a Ja HUXOB Opoj M Kinacudukammja 3aBUCE Off Je3UUYKOT
yobmruasama.®’® Ona nasbe yKasyije 1a HHje CBPCHCXOIHO HabpajaTH CBe YCIIOBE 3a 3aCHUBALE
Pa3IMYUTUX BPCTa OATOBOPHOCTH, aJlv JIa TTOCTOjE JIBA OIIIITA YCIOBa, KOJU CE 3aXTEBajy YBEK,
6e3 0031pa Ha OCHOB OJITOBOPHOCTH y JIaToM ciTydajy. To cy mreTa u y3podna Be3a. 0 Ocramm
YCJIOBU CMarpajy ce MOCeOHHM jep ce 3axTeBajy caMo KoJ ofipeheHe BpcTe BaHYTOBOPHE
oAroBopHocTy. Y onuty ¥ mocedbHU ycaoBH (TaMo I7ie IOCTOj€) UMa]y jeIHaK 3Ha4a] — BbUXOBO
KyMYJIaTUBHO HUCITYH-EHE j€ OUTHO Jja OM 0OIMTraliMOHONPAaBHU OJJHOC HACTAo.

VYcnoBe ONrOBOPHOCTH 3a IITETY OJ OMAcHE CTBApH, T€ MOCIEAWYHO W 3a IITETY O
’KMBOTHba, MTPABHU MHCIHU MO MPAaBWIYy CBOJAE HA IITETY M y3pOYHY Be3y M3Mely mrere u
omacue ctBapu.”®! cto cranopuimre 3aysuma u Kapanukuh Mupuh, xoja uctude a cy mrera
¥ y3pOdHa Be3a YCIOBH 33 3aCHHMBAm-€ OATOBOPHOCTH 32 INTETY Off )KHUBOTHHE-A. %2 MManal He
OZIrOBapa 3a TPEIIKy y HaA30py, HETO jep je IpKame KHUBOTHEE CTBOPHIIO rmoBehaHm pu3mk
HacTynama HITeTe Mo OKoNMHY. Kako je mmanail Taj Koju Ap)KamkeM XHBOTHH-E CTBapa WIIH
ozip>kaBa moBehaH pU3MK HAcTyNama IMTETe, TAKO OH M OJroBapa 3a peaan3alyjy Tor pH3HKa.

Pamumuh npunukom HaOpajamka yclioBa OITOBOPHOCTH, HABOAM Ja OOJeKTHBHA

OATOBOPHOCT HE 3aXTE€Ba KPUBHUIY, JOK OATOBOPHOCT IO OCHOBY IMPABUYHOCTHU HE 3aXTCBa HU

576 J. Canma, Obruzayuono npaso, ctp. 487, 583, 584.

577 |bidem, crp. 487, 488.

578 O. Antuh, Obnuzayuono npaso, ctp. 454, 481-483.

57 M. Kapanuxuh Mupuh, O6nuzayuono npaso, ctp. 499.

580 |bidem. Hcto u: J. Pagummh, Obnuzayuono npaeo, ctp. 216. J. Canma, Obnuzayuono npaeo, crp. 487.
581 J. Pagummh, O6nuzayuono npaeo, ctp. 277. J. Canma, Obnuzayuono npaeo, ctp. 583-584.

%82 M, Kapanuxkuh Mupuh, I'paljanckonpaBHu TPETMaH MBOTHILE Y IITETHOM Jiorahajy, ctp. 160.
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KPUBHUILy HH ITIPOTHBIIPAaBHY paumy.°> TuMe M NPOTHBHOPABHOCT MPENO3HAje KAo YCIOB
OJIFOBOPHOCTH 3a CTBOPEHH WJIM KOHTpoOJHcaHu pu3uk. OH oOjalmaBa J1a 1M0jeIMHU TPaBHH
MUCIIM CMAaTPajy J1a ce U 00jeKTUBHA OJTOBOPHOCT TEMEJbU Ha IPOTUBIIPABHO] Paitbi — IPABHO
je IOmyITEeHO CcTBapame pu3uka (Kopuinheme OmacHe CTBApH), M HHjE JIOMYIITCHO

peanu3oBame pHU3MKa (MPOY3POKOBAKE INTETe ONAcHOM cTBapm).’®*

Mehytum, xoxg
OZITOBOPHOCTH 3a IITETY OJ ONTACHE CTBAPH HEMA PEUH O MPOTHBIPABHOCTH PAIEHE OJTOBOPHOT
JUIa jep ’beropa panama Hajuenrhe u3ocraje. JlemoBame onacHe CTBapH HUJjE MPOTUBIPABHO,
HO CaMo IOCJIEANIIA KOja HACTaje MOXKe OMTH MPAaBHO OKapaKTepUCcaHa Kao HEJOMyIITeHa. Y
TOM CMHCITY, CBaKO IIPOY3pPOKOBa€ MITETE j€ MPOTHBIPABHO jep 3aKOH CBaKora obaBesyje aa
ce y3IpXKH Of TIOCTyMaka KOjuMa JpPyroMe MOKe Ja IIpoy3pokyje mreTy.°t® ITospena Te
3aKOHCKE 00aBe3e MOBJIauM OATOBOPHOCT jep Ce MOCTYIHIIO IPOTHUBHO TIPaBY.

CarneniajMo mHTamke NMPOTUBIPABHOCTH KAa0 YCIOBAa OOjEKTUBHE OIrOBOPHOCTH W3
apyror yria. [loctyname y Hy)KHOj 0OpaHH, CTalby HY)XK/IE WK Y3 IprcTaHak omTeheHor jecy
YHEbEHUIIC KOj€ MCKIJbYUY]y MPOTUBIPABHOCT JEJIOBaka MITETHUKA. OArOBOPHOCT IITETHHKA
u3ocraje, a omreheHW HeMa MpaBO Ja TPAKKW HAKHALY INTETE. YCIOBJbAEkE O0jCKTHBHE
OATOBOPHOCTH TPOTUBITPABHOIINY JIEI0OBaba OATOBOPHOT JIMIIA 3HAYMIIO OH J]a C€ OHO MOXKE
0CJI000AUTH OJTOBOPHOCTH JI0Ka3yjyhu Aa je mocTynano y HyXHOj 0JOpaHU UM CTamby HYXKJE.
MehyTtum, cam 3akOH CBOZIM pasiore 3a ocioboleme o1 00jeKTUBHE OATOBOPHOCTH HA BUIILY
Ty, pajamy omreheHor n pagmy Tpeher muma.*®® 3aTumM, 0AroBOpHO JTHMIE CHOCH OTOBOPHOCT
3a HacTyMame MITETE O/ CTBAPH KOje CTBapajy moBehaHy OMacHOCT 3a OKOJIMHY, a HE 300T HeKe
CBOj€ KOHKpeTHE pajame. [IpoTHBIpPaBHOCT ce Be3yje 3a paamy Koja je y3pok mrere. Kox
00jeKTHUBHE OJJTOBOPHOCTH, Y3pOUHA BE3a MTOCTOjH U3Mel)y IITeTe U J1el0oBamba OMacHEe CTBAPH.
VY3pok mTeTe HUje padmba Yrja ce MPOTUBIPABHOCT IIEHH, HETO JEJIOBAHE ONIACHE CTBAPH.

Panuje cmo ykazanmu na JienoBame CTBapH HE MOXKE OWTH MPOTHBIIPABHO, HO CaMO
MOCJIENIIA TOT AeoBama. JKUBOTHIbA HUje CYyOjeKT IpaBa, Te HE MOXKE Ja OCTYIa Y HYKHO]
of0paHN WM CTamkby HYXKAE, HUTH MOXE Jia BpIIU J03BOJbeHY camomomoh. UumeHuna
MPOY3POKOBama MITETE O/ CTPAHE Y3HEMHUPEHE JKHUBOTHIHE, KOja j€ yIUIalieHa 300T MprucycTBa
JbYIH, IOBpeleHa Ui LITUTH CBOj€ IIOTOMCTBO O] OBpe/a (TMapasesna Ka HyKHOj oA0paHy WIn
CTamy HYXJIE), IPAaBHO CE IIEHU Y OKBHPY JonpHrHOca omrteheHor nmm panme Tpeher nuna, a

HC U30CTaHKa NPOTUTTIPABHOCTU ACIIOBAKA JKUBOTUILC.

583 J, Pagummh, Obnuzayuorno npaeo, crp. 216.
584 |bidem, ctp. 214.

585 Buneru: un. 16 300.

%86 Bunetu: un. 177 300.
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Ilokpetn 3a npu3HaWme IpaBa >KUBOTHILA 3aroBapajy IpHU3HAHE HKUBOTHHAMa
OTpaHUYCHOT MpaBHOT cyOjekTuBUTeTa. Mako Mel)y nmuciuma mocroje pa3iuke Koja rnpasa Taj
OTpaHUYEHU MPABHU CyOjeKTHBHUTET Tpeba Aa 00yXBaTH, Y IPECEKy IBUXOBHUX CTaBOBA OCTaje
mpaBo Ha )XUBOT. CacTaBHH JICO ITpaBa Ha KUBOT jeCTE M IPABO HA 00paHy. YKOIUKO Ou cTaTyc
KHUBOTHHA 3aUCTa JOKHUBEO MPOMEHY, 071 00jeKara Ipasa Ka sui generis cy0jeKTUMa IIpaBa, TO
OTBapa MOI'YhHOCT JefoBama >KUBOTHUHA Y HY)KHO] OI0OpaHH. YKOJIMKO je JIMIE IPUILIO
Y3HEMHPEHO] XUBOTHIbH, KOja Ta je MOBpeauia, Taja TeMa He Ou Ouja J0 KOr CTereHa je
omreheHn NTOMPUHEO HACTAHKY HITETE, ITO OM CMAamMIIO M MPOLEHTYAJIHW W3HOC HAKHAJEe
mrere. AKO )KMBOTH»A UMa IPaBO Ha KUBOT U IIPaBO HA 010paHy, OHJIa HEMa HU OJITOBOPHOCTH
3a mrery. Jlakie, Tema He OM Omila cMameme HakHaje wTere, Beh OM OIrOBOPHOCT Y
MOTIYHOCTH U30CTajla Y OBUM CITy4yajeBHMA.

VYcnoBu 00jeKTHBHE OATOBOPHOCTH 32 IITETY O] )KUBOTHHA THUY CE€ TIOCTOjamba IITETe
y mpaBHOM cMuciy (mperxonHo Beh oQjammeno) u y3pouyne Bese. [locrojame y3pouHe Bese
3axTeBa Jia je IITeTa HacTalla yclie/l pealn3alllje OHUX CBOjCTaBa )KUBOTHH-E 300T KOjUX C€ OHa
cMmarpa oracHoM crBapu. CTora nmuTame MpaBHOT 10jMa OTaCHE CTBAPH HYXXHO MOCTaje OUTHA
npernoctaBka. OJroBOPHOCT HE HACTaje y CBakOM Clly4ajy KajJa j€ omacHa CTBap
npoy3pokoBaia mrery. HeonxoaHo je na je nuie uMano MOryhHOCT BbeHe KOHTPOJIE, OTHOCHO
Jla je UMaJlo UHTEepeC WIN KOPHUCT Of MOCTOjamba WK yrnoTpede omnacHe ctBapu. OAroBOpHO
nune onpehyje ce Kpo3 3aKOHCKHM I0jaM KMaolla OfMacHE CTBaph. Y HACTaBKy MaXKbY
nocsehyjeMo OBUM NHUTamHMa, ca HAPOUYUTHUM OCBPTOM Ha OINPABAAHOCT KBAIH(PHUKOBama

JKUBOTHUHA KA0 OITACHUX CTBAPU, O U€Tra 3aBUCHU IIPUMCHA PCIKUMA 06jeKTI/IBHe OATOBOPHOCTH.

3.1.2. Y3pouna Be3a

V3pouHa Be3a je OHOC JBE T10jaBe — IITETHE Paibe H ITETe — O] KOjHX je IpBa y3poK
apyre, a apyra mocnemuua mpse.’®’ Kaysannu npuHIMI O3HaYaBa a CBaKOM Jorahajy
BPEMEHCKH MPETXONH APYTH AoTraljaj, Koju ce mpeMa meMy OJHOCH Kao y3pok.°t® CiydajeBu
TIPOY3pOKOBam-a IITeTe KOju Cy y (DOKYCYy Hallle MaKee THy Ce CIIOHTAHOT MOHAIIAma
’KMBOTHb>E, HEYTHIIAHO CTIOJbHIM HaBOhemMa Ka uHkerby mreTe. [Ba cy nuTama koja hemo
pasmotputr. IIpBO, JenoBame XUBOTHHE Kao Y3pOK ImiTeTe. JIpyro, TAacHBHO JpKaEH-E

KHUBOTHUIGE Ka0 Y3poK mTere. Y o0a ciydyaja, IOHalIamke XKUBOTUIE MPEICTaBIba CTBAPHHU,

587 J. Pagummh, O6nuzayuono npaeo, ctp. 227. M. Lisetkosuh, Y3pouna seza y odwmemnom npasy, cp. 1.
%88 M. Kapanukuh, HopMaTUBHO y ouMarmy y3pOuHOCTH Kao yclioBa rpaljaHckonpaBHe OIrOBOPHOCTH, CTP. 988.
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daxTryku y3pok mrere. [IpaBHa y3poyHOCT 3acHUBaA ce n3Mel)y qy’)KHOCTH OATOBOPHOT JIHLA
71a KOHTPOJIUILE )KUBOTHIbY U HacTaie mreTre. CTora je OAroBOPHOCT 3a IUTETY O] )KUBOTHHA
3alpaBoO OJTOBOPHOCT 300T HEUMIEHa. PeueHo je KapaKTepUCTUYHO 3a INTETY OJ] KUBOTHHA
Ka0 OMACHUX CTBApH — JIMIIC JPKABEM KHBOTHUEHEC CTBapa MoBehaH! PU3UK HACTYIAmka ITETE
3a CBOjy OKOJIMHY, aJIM je AY)KHO J1a )KUBOTHIbY AP)KM Ha HaYMH KOjU HE yrpokama apyre. Y
CYNpOTHOM, NpaBHH Nopemak omoryhaBa omy3uMame M ycMmphuBame >KHBOTHHA. Mako
TOBOPYMO O HEUHHCHY, OBO HUje Cy0jeKTHBHA OATOBOPHOCT jep Ce JUIIE HE MOXKE 0CIIO00IUTH
OATOBOPHOCTH JI0Ka3yjyhu a HeMa meroBe KpuBuile. Y TBphHUBame y3pouHE Be3€ je MUTame

Koje Tpeba Jja ynyTy Ha OATOBOPHO JIHIIE.

3.1.2.1.YtBphuBame y3poune Be3e

IMpema Jlapenny (Larenz), mpaBHa Y3pOYHOCT c€ HE pa3lIUKyje Ol MPUPOIHE
Y3POUHOCTH, T€ OHO IIITO je MPUPOTHH Y3POK, TO je ¥ IPaBHH y3pok.°° Mnak, mocToje 3HauajHe
pasnuke u3Mel)y mpupoamadkor M (Huino30dcKor mojMa y3podHe Be3e, C jeqHEe CTpaHe, H
3/[paBOPa3yMCKOT, MCTOPHCKOT M TPABHOI CXBaTama Y3POYHOCTH, C JApyre crpaHe.
HemnpaBHe aucnuIumHe y3pO4HOCT IMOCMATpajy ca acrleKkTa BPEMEHCKE YCIOBJbEHOCTH jeHOT
norabhaja apyrum, kao condition sine qua non. IlpaBo, MehyTuM, y3poyHOCT mocMarpa ca
acnekta oaroBopHoctd. CBpxa yTBphuBama y3pOYHOCTH jECTE€ 3alpaBo OJipehuBame Jinila
OZITOBOPHOT 3a HakHay ImTeTe.”®! YKoInKo y3podHa Be3a He BOIH Ka OJTOBOPHOM JIMITY, Taja
je ped o cmyuajy, koju moraha oHor kora 3romu (casum sentit dominus). Ctora y mpaBy
TOBOPHMO O TIPaBHO PEJICBAHTHO] Y3POYHOCTH.

[ITeTHUK HE O/lrOBapa 3a CBE MOCIEIHIIE, HO 32 OHE KOj€ CE IMpeMa UCKYCTBY, IPAaBHOM
ocehajy mmm 06WM4ajy TpeBasbyjy Ha mera.”’? PasIuuuTH KpUTEpPHjyMH OBOT TIPeBasbUBAFha
TOC/IeUIA HAa OTOBOPHO JIMIE 06jallllbeHn ¢y GpojHEM Teopujama o yzpounoctu.”®® Crora

HYXHO J10J1a3u J10 pas3nuke u3mel)y npupoae (paxTuuke) u npaBHe y3pouyHocTH. OBa pasinka

589 J. Canma, Yspounocm u epalanckonpasia odzoeoprocm, BojBohaHcka akajemMuja Hayka u ymeTHOCcTH, HoBu
Can, 2012, ctp. 46.

5% M. Kapanukuh Mupuh, O6jexmusna odzosoprnocm 3a wmenty, ctp. 128.

%91 M. Kapanwukuh, HopMaTMBHO y mouMarmy y3pO4HOCTH Kao ycJioBa rpaljaHCcKONpaBHe 0Jr0BOPHOCTH, CTp. 989.
%92 M. lsetkoBuh, ¥spouna éeza y oOwmemnom npasy, crp. 19.

59 Hajmupe npuxsaheHe Teopuje o y3podHoj Be3U Cy TEOpHUja eKBUBAJICHLIMje yciloBa, Teopuja conditio sine qua
non, Teopuja aaeKBaTHE Y3pOYHE BE3€ W TEOpHja O 3AIITUTHOM IWJbY MoBpeheHe HOpMme. AHanmm3upajyhu
MOCTaBKe CBake o mux, l[BetkoBuh (Mwuxajmo llBeTkoBuh) mcTHdYe na ,,cBaka TeOpHja MMa CBOj IOMEH
ONTHMAJIHE TIPHMEHE, AOK j€ Y OCTaduM AoMeHHMa cTpaHmyTtuua’. Ilopen HaBeaeHHX, NpaBHa JUTEparypa
OeleXXu U HU3 IPYTUX TEOpHja, KOje Cy J0 cajia OCTBAPHIIE HUXKH CTETICH YTUIIAja Ha CYJCKO yTBphHUBamhe y3pOUHe
Be3e: TeopHja O HYXHO] (€(UKaCHOj, KpeaTUBHO]) Y3POUHOCTH, TEOPHja MPETEKHOT (TPEBAJICHTHOT) y3pOKa,
Teopwuja ratio legis, reopuja pasymue ussecHocty, uta. Ibidem, crp. 33 u naswe.
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j€ HapO4YMTO BUJbUBA KO/l OAATOBOPHOCTH 32 HEUHILEHHE jEp CE Y MIPUPOIHU OJCYCTBO AETI0Bambha
He TIocMaTpa Kao y3pok mrere.”* CynoBu yecTo 06jenumbyjy GakTHUKy U HPaBHY y3POUHOCT
WCTIUTHBAKGEM /1A JIU j€ MOHAIIamhe ITEeTHUKA OMJIO CTBApHU, PEATHHU YCJIOB HACTAHKA ILTETE
(condition sine qua non) ¥ NCTOBPEMEHO a/IeKBATaH, THIINYAH, TUPEKTHH y3pOK.>

[TpaBHa y3pouHocT oOyxBara JBa eleMeHTa: (PaKTHUKy, O0OjeKTUBHY Y3POYHOCT U
TIpaBHy, HOpMaTUBHY y3pounoct.’®® Ha npumep, 40BeK je CKOYHO ca HaBOXKH>aKa y HAMEPH J1a
M3BpIIM camoyOucTBO; MehyTtum, maj Huje Ouo aran, anu ra je y HapeJHHM CEKyHIama
nperasuo KamMuoH. Mako yuMmeHuIa npejacka KaMHOHAa MpeKo Tena ycMpheHor numa je
npezcTaBsbaia paKTUUKK Y3pOK CMPTH, U30CTaje IIpaBHA OrOBOPHOCT BO3a4a KaMHOHA, YCIIe
UCKJbYYHBOT JONIPHUHOCA OIITeheHOT, KOju UCKIbYy4yje HOPMaTUBHY Y3POUHOCT.

HopmatuBHEM elleMEeHT y TpaBHO] Y3pOYHOCTH HAajjaCHHjE€ j€ BUIJBUB Yy CHUCTEMY
MOjeIMHAYHUX Tpal)aHCKOPaBHUX JIEIHMKATa Y OJIITETHOM IIPaBY, TZI€ CE MPaBHA OATOBOPHOCT
ycnossbasa npotusnpasroihy.®®’ Ako HeMa IPOTMBIPABHOCTH, HEMA HU TIPABHE Y3POUHOCTH.
VY cucremuMa onmuter rpaljaHCKor NENHMKTa YUHCHMIE KOj€ HUCKJbYUyjy MPOTHUBIPABHOCT
(mpucranaxk omreheHor, Hy)XHa TOMON, Kpajmba HyX/1a, BpUICHE CITY)KOCHE Ty)KHOCTH, BPIICHE
CBOT IIpaBa, J103BOJbEHA camMoIioMoh) uMmajy UcTH jaocer. IbuxoBo npucycTBo y KOHKPETHOM
Clly4yajy 3Haue UCKJbY4eHe MPaBHE Y3POUHOCTH.

HopmaruBHa y3po4HOCT je OOJMKOBaHa MpaBHUM TeOopHjaMa O Y3pOYHOCTH, Koje
o0jamimaBajy TIpaBHU 3HAua] aJCKBAaTHOCTH, THUIMYHOCTH, TMPETEKHOCTH, OUTHOCTH,
KyMymalyje, KOHKYpeHIMje ¥ MPeCcTHUTHyTor ycioBa.>>® 3axTeB ga morahaj Gydae ameksaTa
LITETH je BMJL HOPMAaTMBHOCTH Yy3pouHe Be3e. Huje noBobHO na je jmorahaj BpeMEHCKH
MIPETXOMO IITETH, HETO U J1a j€ HEroBo JIeJ0Bamhe a/IeKBaTHO, TUIIMYHO 32 HACTaHaK LITETe.
Hpyrum pednma, yciieq] 3aXTeBa HOPMAaTUBHOCTH y Y3POUYHO] BE3U, HEH MOjaM j€ HEM30ekKHO
OOIIMKOBaH II0jMOBMMa Kao IITO Cy pEIOBaH TOK CTBAPH WM J>KABOTHO HCKYCTBO,
noTeHIMpajyhu npaBHH, HOPMATUBHU MEXaHHU3aM IMPHUIKMCUBAEkA ONTOBOPHOCTH (PAKTHUKUM
TocyIeIUIIMa HeKor HoHamama.>®® OleHoM fia y3podHa Be3a HHje aJeKBaTHA He HETHpa ce
IECHO TIOCTOjame, Beh meHa mpaBHa peneBaHTHOCT. Ha Taj HauWH mpaBu ce pasiuka usmehy
(akTUYKUX U HOPMAaTUBHUX Y3POUHHUX Be€3a jep MOCTOje U OHE (paKTHUKE y3pOUHE Be3e Koje

HHUCY aJICKBATHC HITCTHU, TC U30CTAHKOM TOI' KBAJIUTCTA HUCY HU HOPMATUBHC Y3pOYHEC BC3C.

594 J. Pagummh, Obnuzayuono npaeo, crp. 232.

595 M. LigetxoBuh, YV3pouna eesa y oowmemnom npasy, ctp. 21.

5% 1hidem.

597 Ibidem, ctp. 22.

5% J. Canma, Y3pounocm u epahanckonpasna 00206opHocm, cp. 61.

59 M. Kapanukuh, HopMaTuBHO y HonMamy y3pOYHOCTH Kao yCJIoBa rpalaHCcKoIpaBHe 0AroBOPHOCTH, cTp. 991,
998.
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VY cnydajeBuMa IMITETE Off >KUBOTHIE, MAKO MOHAIIAKE >KUBOTHUIE MPEICTaBIba
CTBapHHU, PeaJHU y3pOK ILITETE, MpaBHA y3POUYHOCT MOCTOjU u3Mel)y MoHalama OATOBOPHOT
WA ¥ ITeTe. 3aTo IMITO je BJIACHUK (JIprKamall, JIMIe KOje BPIIM Haa30p) OATOBOPHO 3a
MOHAIIAbEe JKUBOTUILE, Ibera mnorahajy rnocieanie Tor noHamama. OAroBOpHOCT Ce 3aCHUBA
Ha YUCHUIM HEBPIIEHA HA/30pa Kako je Tpebano (CyOjeKTHBHA OJITOBOPHOCT), OAHOCHO Ha
YUEEHUIIA HACTYTIakha PU3HKa ITeTe (00jeKTUBHA OATOBOPHOCT). Y 00a cityvaja, yrBphuBame
Kay3aJqHe Be3e Hu3Mel)y moHamama ONrOBOPHOT JIMIA M IITETHE IOCIEAHIE elIOBamba
KHUBOTHIbE TIPEYCMEpaBajy MaXmy ca Y3pOYHOCTH Ka OAroBopHOCTH. Hamme, y meHTpyY
MHTEPECOBama MpaBa jecTe HOPMATUBHU U3pa3 Y3pOUYHOCTH — JIa JIU j€ MOHAIIakhe OJTOBOPHOT
JUIA TAaKBO J1a MY C€ MOX€ IPUIIHCATH OJTOBOPHOCT, OJHOCHO Ja JIM U30CTajy pas3io3u 300r
KOjUX MYy HE Tpeba MPUITUCATH OATOBOPHOCT.

Kana je peu o Heunmemy Kao y3pOKy INTETE, HECHpedyaBame ofpel)eHOr MITeTHOT
JICXOJIa Ce M3je]HAauaBa ca BEroBUM H3a3uBameM nosutusEuM dnHOoM. I[BetroBnh ykasyje
Jla ce 1ITeTa MPUIKCYje OJTOBOPHOM CYOjeKTy 3aTO IITO je MOrao Ja IITETY CIPEeYd U UMao je
npaBHy o6aBesy ma To yumnn.’’! 13 peuenor cmeme nBa ycmoBa, 1a je mocrojana mpaBHA
o0aBe3a Ha uMmbeHEe (MO3UTHBHA pPalilba) M Ja OM TOIITOBAKE TE€ JYKHOCTH CIPEUUIIO
HACTYIame ITETEe YOIIITEe UK y O0MMY y KojeM je HacTana. O0aBe3a Ha UNHEHhE MOXKE UMaTH
W3BOp y 3aKOHY, YTOBOpY, OOMYajuMa, CTaJeIIKUM MpaBUIMMa MOHAIIAKkA, Al U y OJAHOCY
nosepema.®’? Koz mporymrama je HOpMaTHBHH €1eMEHT Y3pOUHOCTH HAjH3PaKEHH]H: HOpPMA
cTBapa obaBe3y Ha UHE-EH-€, TTOBPEIa HopMe cTBapa y3pouny Besy.®” ITospena obaBese na ce
npeay3Me pajma I0CTaje IMpecydHa jep je Juie OWwio IyXHO Ja ILITeTy Of JApyrora
onroBapajyhoM MepoM OTKIOHH (qui occasionem praestat, damnum fecisse videtur).%%*

[Tocroje cuTyanuje y KOjuMa IMOHAIIAKE KUBOTHIE HUJEe (PAKTUUKU Y3POK Kpajmhe
MOCJIEIUIIE U IITETE KOja U3 e U3BHpE, alln 0e3 yyeniha )KUBOTHH-E LITETa He OM HU HacTala.
Ha npumep, kana ce ocoba Hale y 6nu3nnu Ouka, ycies crpaxa JI0)KUBU CpUaHH ylap U yMpe;
Kajia 0coba Kojy yjene nac 'y O0JHUIM IPEIKOM He T00Hje BaKIIMHY IPOTHUB TETaHyca U YMpPE;
KajJia KpaBa IOJIOMH PETPOBH30p Ha Tyl)eM BO3WITY, T€ MpOJaMamke CyHUYEBE CBETIIOCTH KPO3
MOJIOMJBEHO CTAaKJIO 3allaJid CyBY TPaBy W TOXKap YHUIITH YCEBE Ha IMOJbY Ipen xeTBy. Ha
TEepeHy TpaBHE Y3pPOUYHOCTH OBE CHUTyalldje OTBapajy TMHTama 3Hadaja ypoheHux

npenncnomuﬂja, KYMYJIAQTUBHOT Kay3aJIMTCTA U JUPCKTHC Y3pOUHOCTH.

600 J, Pagummh, O6nuzayuono npaeo, ctp. 232.

601 M. LigetxoBuh, V3pouna éeza y oowmemmnom npasy, ctp. 93, 94.
802 |bidem, ctp. 93.

803 1hidem.

894 Ibidem.

159



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

VYkoJIMKo OMK HUje jypuIiao Ha 0co0y, Kao MITO j€ HaBEJCHO Y MPBOM IIPUMEPY, CpUaH!
yaap 61 MOrao OMTH Y3pPOKOBaH jEIMHO CTPAXOM TaKBOT HHTEH3UTETa CBOjCTBEH CaMO ocobama
KOje ce BeoMa Iuiamie OMKOBa MIIM JKUBOTHH»A YOIIIITE, WM UMajy HEKy paHujy Tpaymy. OBe
MIPEIMCIIO3UIIN]E TEK Y CaJIEjCTBY Ca YMLCHUIIOM OTM3MHE OMKa, 1ajy pe3yaTar y BUIy CpYyaHOT
yaapa. JIok 1iBajiiapcku CyJJOBH HE YBa)kaBajy OBO CaJI€jCTBO Kao TOBOJbAH Pa3Jior Ja Ce ITeTa
TIpeBay Ha OTOBOPHO JIHIIE, Y HEMAuKOM MpaBy TOCIeauIe cHoch oarosopHo mume.® Ha
TEPEHy OATOBOPHOCTU JOJAaTHA MUTama MOCTajy OUTHA: Ja 7 je Ouk Ouo Ha orpaheHom
3eMJBHUINITY U Ja JIH j€ MOCTOjao 3HAK O MPHUCYCTBY OMACHUX KUBOTHIbA. HeratuBHu oroBopu
Ha OBa IMHTaka 3alpPaBo CTBAPajy I0JaTHE YCIOBE y Kay3alHOM Hu3y. HopMaTtuBHa y3pO4HOCT
3aCHUBA CE€ HA KPHUBHIIM OATOBOPHOT JIMIIA JIa UCITYHH IYXHOCTH Y BE3U JpXKamka U YyBamba
KUBOTHIbA, OJHOCHO Ha MPOIYCTYy OOaBeITaBama O PHU3MIMMA y BE3H HHCHOT JpKamba H
qyBama. [I03UTHBHU OATOBOPH HA OBA MHUTAKA UCKJBYIHIIN O HOPMATHBHY Y3POYHOCT jep Ou
[IEJIOKYITHA OJTrOBOPHOCT OwWja Ha JMIy KOje, y3 I03HABamke CBOJUX 3IPABCTBEHUX U
MICUXOJIONIKKX MPEIUCIIO3UIIH]a, Tocehyje 03HaueHa MecTa Ha KOjiMa C€ MOT'Y CPECTH OUKOBH.

CwMpr ycnen 3apase TeTaHycoM, y IpyTOM IPUMEPY, HACTYIHJIA je yCiIe KyMYy/IaTHBHOT,
30UpHOT JeNioBama JiBa jgorahaja: a) yjena rnca u 0) HelaBama npase Bakuune. [IpBu norabaj
Ou CBaKako MPOM3BEO HACTaly IITETY, aji Ou MITeTa u30CcTana aa Huje Oumno apyror aorahaja.
OncyctBo apyror norahaja Ou cripeunsio HACTyMamke MTETe, alld PU3UK HACTYIamka IITETe He
6u moctojao 6e3 mpBor norahaja. O6a morahaja y kay3anaHoj BE€3W y CBOM 30UpYy MPOU3BOJIEC
nocnenuity. Kaga Huje Moryhe yTBpauTH yrene y Ipoy3poKOBamy INTETE, OJATOBOPHA JIHIIA
cHoce comuiapHy onroBopHoct.?® O6a opa jorahaja mpumep cy OATOBOPHOCTH 360T
HEYHEHha jep je MocTojana 06aBe3a KOHTPOIIE Ica U 00aBe3a laBama IMPaBor Jieka. Y MpaBHUM
CUCTEeMHMa KOjH HE PETrYJIUITY OJITOBOPHOCT 3a IITETY O IUBJHHX W HAMYIITCHUX KUBOTHbA,
He/aBame MpaBe BaKIMHE j€ jeIMHHU Aoral)aj Koju ce MOXKe HEKOME MPUITHUCATH Y OATOBOPHOCT.

JlenoBame kpaBe y Tpehem npumMepy mpecTaBba qajbu gorahaj y BpeMEHCKOM Tpajamby
Kay3allHe Be3e, T He MpPEeJCTaB/ba HEMOCPEAHH, TUPEKTHHU Y3pok mrere. dDpaHIlycko mpaBo
3axXTeBa CUTYPHY U HETIOCPEIHY Y3pOUHY Be3Y, H 110 TPABUITY, INTETHUK HE CHOCH WHIMPEKTHE
nocnemuie.’’’ OnroBopHOCT BIACHWMKA KMBOTHR-G CBOIM CE€ HA INTETY HA AyTOMOOWIY.
Mehytum, y HaBeneHUM OKOTHOCTHMA 0€3 JelioBama XKUBOTHHEC HE OM JONLIO JI0 pa3Boja
yCIIOBa KOjU CY JIOBEJH JI0 IITETE Ha MoJbY. DaKTHUKe OKOIHOCTH YMHE TEIIKUM Pa3ABOJUTU U

KBaJIN()UKOBATH YMH-CHUIIE Ha HETIOCPEIHE U MOCPEAHE Y3POKe, KaJla OHE YMHE jeIHY pealiHy

805 J, Pagummh, O6nuzayuono npaeo, crp. 320.
608 M. LigetxoBuh, V3pouna eeza y oowmemnom npasy, ctp. 190.
807 |bidem, ctp. 80, 81.
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u HenesbuBy nemuny.°®® Hu npumena Teopuje aaeKkBaTHE y3pOYHOCTH Y OBOM IIPHMEDY
JeTI0Bamkbe KpaBe He YMHU Y3POKOM IITeTe Ha noJby. Unmennu omrehema Tyher perposuszopa
HUje TNpUKJIagHa HU aJeKBaTHA IITETa y BHJY YHUINTCHA yceBa BarpoM. Mmak, ako je
KUBOTHIbA 3HaHA Aa omrtehyje Tyhe ayromoOuiie, OHAa IPOITYCT CTaparma O KUBOTHELH CTBapa
yCJIOBE 32 Pa3BOj Pa3IMUYUTUX IOCIEIUIIA, IPU YEMY YCIIOBH Ha IOJbY Yy J00a JKETBE BOIC
nokaprMa Ha OTBOPEHOM, BEOMa CIIMYHO Pa3BOjy IIYMCKHX MoXapa. AMepryKa CyJcKa Ipakca
OeneXku CITMYaH CIIy4aj, KOjH je pellieH Ha TePEeHy MPEIBUJbUBOCTH IMTETe. BHCOKOHAIOHCKU
SJICKTPUYHY BOJOBU Ha HOcehoj cajnu OWiIM Cy MOCTaBJbEHU JIOBOJHHO ONU3Y 3eMJbE 1A JIBE
NTUIE Yy JIETy HampaBe crnoj u3Mmely mHUX, IITO je W3a3Bajlo MOXKap y KOjeM je H3ropeo
omTtehennkos am6ap.’®® Cyn je yrBpauo oaroBOpHOCT KOMMAaHHUje K0ja MOCTaB/ba M Op/KaBa
BOJIOBE jep, MaKO j¢ HA4YMH Ha KOjH j€ JIOILIO J0 IMoXKapa OMo HEeMPEIBUIJbHUB, CUTYallHja Y KOjOj
HEKW MPUPOAHU Aoralaj TOBOAM y TOIUP J1BA JOBOJHHO OJIHM3Y MOCTaBJbEHA EIEKTPUYHA BO/IA

610 TC HOCTOjI/I " OATOBOPHOCT 34 WITCTY KOja o4atiIC IIPOUCTHUYIC.

jecrte 6uia npeaBUIIbUBA,

[IpaBHa 1IKoNa MO3HATAa KA0 EKOHOMCKA aHaju3a MpaBa y o0jactu rpahaHckonpaBHe
OJITOBOPHOCTH Pa3BUIIA j€ TIOKTPHHY Ja OATOBOPHOCT Tpeda 1a CHOCH OHAj KO j€ 0 Mam0j IIEHU
MOTao0 Ja crpeur Hactyname mrete (eHr. doctrine of the cheapest cost avoider). CBpxa mpasa
jecte Makcumm3anMja OorarcTtBa y JpymTBy. Hemocrarak oBe MOKTpUHE OYHTaBa Ce y

HeMOoryhHOCTH Jja 00jacHM 3allITO OATOBOPHOCT HE OM TepeTuiia Heko Tpehe yuie, kojeM Ou

Oouto HajjeTUHM]jE Ja WITETY CIPEUH, a Yrje JeI0Bamke HUjE €0 Kay3alHOT HU3A.
3.1.2.2.]lenoBame KUBOTUHE KA0 Y3POK LITETE
JlenoBame )KMBOTHE-E MPEACTaB/ba GU3NYKU, CTBAPHU Y3pok 1mrere. OHO je peanHu

norahaj koju mokpehe y3podHo-mocienuyHu HU3 10 mrere. Mehyrtum, y3pouHa Besa y

IIpaBHOM CMUCITY pa3BI/Ija ce€ I/I3Meby ACJIOBaba OATOBOPHOT Jinllda, OAHOCHO NpOoIyCTa Ja CC

698 C. Tleporuh, 'pahaHckompaBHa OITOBOPHOCT M HAYENO Kay3anurteTa, [Ipasna pujeu, 6p. 28, 2011, ctp. 15.
899 Chase v. Washington Power Co, 62 Idaho 298, 111 P. 2d 872 [1941]. EnekTpuuHy BOJIOBH GUIIH CY JIOBOJLHO
6113y orpaze oz 00/IJbMKaBE XKHIIE, KOja ce Ipyskala Iy omrehennkoBor nMama, 10 ambapa. bonsprkasa sxuna
JIOAMpHUBAJIa je HEN30JI0BaHe Xkulle Hocehux cryboBa. Jactpebu cy ce Oopuin y jeTy, HCHpeIIeTaHuX KaHIIH, Te
j€ Y AaToM TPEeHYTKY jelaH jacTped CBOjUM TEJIOM JOANPUBAO EJIEKTPUYHE BOJIOBE, a IPYTH jacTped 00//bUKaBy
XKHILYy, KOja je JOoIMpHUBaja HeM30JI0BaHe *kHIile Hocehux cTy0oBa. Y TOM TpeHYTKY 3aTBOPEHO j€ CTPYjHO KOJIO, a
EJIEKTPUITUTET KOjH j€ MPOIIao Kpo3 0OJbUKABY JKHITY 3aIajIvo je& OKOJIHY CyBY TpaBy U aMOap Ha Kpajy orpaje.
Jlorahaj kao TakaB HHje OMO BUl)EH JbYJACKAM OKOM, HO j€ HHTEPIPETHPAH Kao MpHKa3 gorahaja Ha OCHOBY JI0Ka3a
npoHalleHHX Ha MECTy NPOy3pOKOBama IMTeTe, YKIbYUyjyhH U aBa MpTBa jacTpeda 3akbydaHUX KaHIIH, KOJU Cy
Owm crpxenu crpyjom. OBakaB mpuka3s gorahaja npuxsahen je mpex cymom. Jocrynno Ha: https://case-
law.vlex.com/ (mpuctym na gan 20.10.2023. roaune).

610 M. Kapauukuh, HopMaTHBHO y HOMMamy Y3pOUHOCTH Kao ycioBa rpaljaHCKONpaBHE OATOBOPHOCTH, CTP.
1005.
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Jennyje, U HacTase mTeTe. Y OBOM MomIeay HeMa pasiiuke u3Mel)y cyOjeKTUBHE U 00jeKTUBHE
oaroBopHoctu. [IpBa mogpaszymeBa MporycT y Haa30py Haj )KHBOTUEOM, JIpyTa Mojpa3yMeBa
MPONYCT Y KOHTPOJIM pHU3MKa HacTymama mrere. CTora, Mako IITeTa HAacTaje aKTHBHUM
JIeTIOBAa-EM J)KUBOTHILE, PEY je O OATOBOPHOCTH 300T Heunmbema. Ha mpumep, nicu cy uzanum
13 IBOPUIIITA BIIACHUKA, HATIAJIN XKEHY, TPOY3POKYjyhu cTpax KoJ B¢ M FbeHOT JieTeTa. BiracHuk
OZIrOBapa jep MOCTOjU y3pouHa Be3a u3Mel)y mrere u mpormycTa BIaCHHKA JIa CE CTapa O CBOM
ncy.M! V TakBoM nmpumepy, y3pok miTeTe je IpomymITame, y3pouHHK je BIacHUK mca.’!?

VY nomeHy cyOjeKTHBHE OITOBOPHOCTH, BIACHUK (JIp>Kajall, JIHUIEe KOje BPIIA HAA30p)
MOKe J1a ce 0CI000/I1 OATOBOPHOCTH JI0Ka3yjyhu /1a je BpUIno HaA30p Kako je Tpebaso uiu aa
Ou 1ITeTa HacTaja U Jia je Ha/J30p BPUICH Kako je Tpebano. Y mpBOM ciy4ajy, HeMa KpUBHUIIE
OATOBOPHOT JIMTA. Y IPYTOM CIIy4ajy, ped je npectikyhem kay3amutery. Mehytum, oBo Baku
caMO YKOJIMKO j€ OJTrOBOPHO JIMIIC MCITYHHJIO CBOJy JYKHOCT ofroBapajyher Haa3opa Haj
KHUBOTHEOM. Hencymeme 0Be Ay)KHOCTH MPEJCTaBIba MPABHU Y3POK HACTYIIama IITETE.

OO0jekTuBHA OArOBOPHOCT HAcTaje YCIIe peaju3alMje pU3MKa IITeTe KOjUu OIlacHa
CTBap CTBapa, a OJATOBOPHO JHIE Npey3uMa oOaBe3y KOHTponmcama. be3 moryhnHoctn
KOHTPOJIE PU3UKa IITETE HEe OM OMIJIO peun O ONaCHUM CTBapuMMa (OHE KOje CTBapajy OMacHOCT
HITeTe, MOTEHIM]jall), HEro O ITETHUM CTBapUMa (OHE Koje CTBapajy LITeTy, CUrypHocT). Kako
CBE OIIaCHE CTBapy UCTOBPEMEHO MeHEPHIYy KOPUCHOCT M OMACHOCT HACTyIama IITEeTe, JaCHO
je na y onropapajyhum yclioBUMa HUXOBOT KOpHUIThema M Ofp’kaBama peain3alnja pusnka
IITETE OCTaje Ha MUHIMAJIHOM HUBOY Wi OWMBa UCKJby4eHa. [IpuroMm, ormacHe cTBapu cy oHE
KOje M TOpe] NpaBWIHOT Kopuiihewma M OAp)KaBamka MOTY JAa IMPOY3pOKYjy IITETY, jep
reHepHUlly TakaB moBehaHu pu3nk. YKOIMKO ofjpel)eHe )KUBOTHIE HE MOTY OUTH KOHTPOJIMCAHEe
na He moBpel)yjy Jbye W HE YHUIITABajy HHXOBY MMOBHUHY, Ka/ia BHIIE HUCY ONAcHEe HETo
IITETHE CTBApH, MPABO PETYIUIIe HBUXOBO ycMphuBame. Tako, y ciydajeBMMa HacTylama
CMpTH YCJIeJ Hamaja faca, rac ce oJy3MMa Kao IpeAMET W3BpIIeHha KPUBHYHOL Jela U
yemphyije.®2® V mojenunuM npaBEEM cucTeMuMa 3a0pameH je yBO3, PEMpOAYKIHja M/WTH
npkame ofpel)eHNX macMIHa 1maca, yIpaBo U3 pasjora mixose omacHocTH. *14
Ha mospy pazmarpama y3pOYHOCTH, Ja JIA j€ MOHAIIAlke KUBOTHIGE WM TTOHAIIAE

YyoBeKa OMIIO Y3POK HITETE, IIOMahI/I CYAOBHU U aHAC paA3JIUYINUTO KBaHI/I(bI/IKij OATOBOPHOCT 34

811 Opyka Bpxosror cyna Cp6uje Pes 2978/95 ox 12.7.1995. Hasezneno npema: M. Lserkosuh, Y3pouna sesa
y oowmemmuom npagy, ctIp. 242.

612 M. LigetxoBuh, Y3pouna eeza y oowmemnom npasy, ctp. 242.

613 V enrmeckoM IpaBy TIOJHILH}H je JaTo TakBo oBnamheme Ha ocHoBy Sec. 2 of the Dogs Act 1871, xao u Sec.
4 of the Dangerous Dogs Act 1991.

614y enrmeckoM mpaBy 3a0pameH je yBO3, PenpoayKIHja, Poaaja, TOKIOH U PEKIaMHUpame OMacHUX NacCMUHA
naca (0opOeHuX maca u Ipyrux), yrepheHux y camom 3akony Dangerous Dogs Act 1991.
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IITETY OJ] )KUBOTUIbA. Y jETHOM CYJCKOM IIPEIMETY, BJIaCHHUIIA je [IeTaja rca BeJIMKe pace, Ha
MOBOITY ¥ 0€3 3alITHTHE KOpIIe, y TApKY TJIe Cy Ce UTpasia Jiela U JIOMYCTHIA je Ielu a npul)y
ncy u ja ra mase. Ilac je cBe BpeMe MUPHO Celleo, ajli y TPEHYTKY Kajia ra je eTe 3arpiiuiio,
Tac ra je yjeo ¥ HaHeO MY TeIlIKe TeJIeCHE OBpeie. Y 0BOj CUTYAIUjH CYIl j€ CMaTpao Ja, MOIITO
CY TYXXCHHU OWJIH CYTPYXHHIIM, CaMO TY>KeHa Koja je Onia ca TICOM y TPEHYTKY POYy3pOKOBamba
IITETE OATOBOPA 3a IITETY, 10 MpUHIUITY KpuBuile. Cy/l je yTBPAXO Jia BIACHUIIA OJIroBapa 300r
HEeMaXme jep je 0e3 3alITUTHE KOpIe LIeTajia 1ca BeJIMKe pace W HUje IMOCBETHIIA JIOBOJFHO
HaJ30pa y IPOCTOPY TJ€ Cy JCIa, JOK j€ OATOBOPHOCT HEHOT Cympyra Ouia UCKJbYUYeHA jep
MOTUYE OJ] Y3pOKa KOje OH HHUje Morao npeaBuaetH, n3dehu uu otknonuru. Jlakie, cyn je kao
Y3pPOK LITETE 03HAYHMO MOHAIIIAKE BIIACHUIIC T1CA — FbeHY HEMaKEbY TOKOM IIeTHe. Buina cyacka
MHCTAHIIA YKUHYJIA je TAKBY OJUTYKY 300T IMOTpeIIHe MPpUMEHe MaTepHjaIHOT ITPaBa U YTBPAUIIO
CONUIapHY OOjEKTUBHY OJTrOBOPHOCT 00a Ty)KEHa jep je Y3pOK IITeTe yjel Ica, a He HEKH
norahaj BaH KUBOTHEC Kao omacHe cTBapu. Jlakie, cya je calla Kao y3pOK IITETe O3HAYUO
TIOHAMIAmbE TICa, 3a KOje OAroBapajy BIACHUIM KAa0 MMAoIH omacHe crapu.®®

3a mTeTy Npoy3pOKOBaHy HaJeTOM 3alTHheHe JUBJbauM HA BO3WIIO HA jJaBHOM ITYTY,
OJITOBOPHOCT je YCJIOBJbCHA IMOCTOjabeM 00aBe3e MOCTaB/barbha MpENpeKka 3a CHpeuaBame
CUJIacKa JMBJhAYM HA jaBHHM IMyT M 00aBe3¢ MOCTaBJbaka 3HAKA O MPHUCYCTBY TUBJbAYM Ha
myty.?'® Hemcnymeme oBux o6aBe3a MpeacTaB/ba MPAaBHU Y3POK KOjH BOMHM OATOBOPHOCTH
JIOBAYKOT APYIITBA U Mpeny3eha 3a oaprxaBame myTeBa. bes mocTojama TakBUX 00aBe3a, ped je

0 CJy4ajy, pU3NKy CBAaKOJIHEBHOT KMBOTA MM HPUPOIHOM norahajy.®t’
3.1.2.3.ITacuBHO IpKame KUBOTHHE KA0 y3POK IITETE
[locTaBspa ce mUTame Ja JIM NMaCUBHO JPKambe KUBOTUHE MOKE OMTH y3pOK IITETE,

KOJy j€ OOrOBOPHO JMIIE TYXHO Ja HajokHaau. Ha mpumep, mac je nexao Ha ylIMIH, y

HENpenieaH0j KpUBUHH, TE j€ ayTOMOOU Aa Ou n30erao npeBpTame CKPEHYO A€CHO U OLITETHO

815 TIpecyna Amnenamuonor cyna y Kparyjesuy Ik 5375/2018 ox 18.4.2019. roaune. Ilpecyma Bpxosror
kacaiuoHor cyzna Pes 4771/2019 on 24.12.2020. rogune. HoctynHo Ha: https://www.paragraf.rs/ (mpuctyn Ha
nan 15.4.2023. ronune).

618 Y cniywajy mreTe HaneToM JMBIBHX KUBOTHIGA, KanTonanau cyny Tysnu y onmynu [k 823/99 on 12.6.2000.
rO/IMHE, UCTaKao je /1a OATOBOPHOCT npeny3eha 3a o/ipkaBame IyTeBa MOCTOjH CaMo aKo je OHO CXOAHO WiI. 41 n
42 ct. 1 3akoHa o myTeBuMa, Te Wwi. 124 ct. 1 3akona o ocHOBama 0e30jeqHocTu caobpahaja, kao u wi. 7 ct. 1
[TpaBuiamKa 0 caobpahajHuM 3HAIIMa Ha MMyTeBUMA, OMII0O 00aBE3HO Ja TIOCTaBU 3HAK ,,JUBJbAY HA IMyTY , U Ja
j€ TO TIPOITyCTHJIO J1a YYMHHM, a Ja OJrOBOPHOCT JIOBAYKOT JIPYIITBA TIOCTOJH CaMO YKOJIMKO je ¢ 003upoM Ha
KOHKPETHE OKOJIHOCTH OMJIO HEOIIXOHO MTOCTABUTH KHUaHy OTpaly IOope IIyTa MIN Ha CTMYaH HAuYWH Ipeay3eTH
Ipyre Mepe 3a crpedaBame CHlakema JuBJhaud Ha MyT. HaBeaeno mpema: M. LBetkoBuh, V3pouna eesa y
oowmemnom npagy, ctp. 100. I[BeTkoBHh MPUMEPOM HITyCTPYj€ €BEHTYATHN 30UPHH Kay3aTUTET HETHHCHEM.
817 Ibidem, ctp. 100.
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tyhy kanmjy. Wnu, nuie je yiuwio y apopuiite kyhe, KpeTaio ce TpaBHBaKoM M TIOTOM BUEIIO
BEJIMKOT TIca KOjU j€ CTajao W IOCMarpao Ta; JIMIE je MOJaKo M3aluI0 U3 JABOPUIITA U YCIIEH
MPETPIUBEHOT CTpaxa JOKUBEJIO CPYAHU ynap.

He moxemo roBoputu 0 00aBe3u KMBOTHIA Ja Jena Ha ofpehenu HauuH. [IpaBHU
Y3pOK IITETE HUje TACHBHO JP)Kamhe KUBOTHEGE, HETO ITACUBHO JIPJKAHE OJATOBOPHOT JIHIA. Y
o0a mpuMepa HYKHO je YTBPAMTH IOCTOjare 00aBe3e OATrOBOPHOI JUIlA M Oarorapajyhe
MPONYIITake. YKOIHMKO j€ BIACHUK JTyXaH Jla Ce cTapa Ja HEroB Mac He M3J1a3y Ha ynuiy (mac
KOj¥ CIlaBa Ha YJIWIIH), OJHOCHO JIa YKJIOHH TEJIO CBOT Iica ca yiulle (IMac KOju je yruHyo Ha
YJIMIIN ), WIK JIa CTABH 3HAK O IPUCYCTBY OMACHOT TICa Y IBOPUIIITY, POIYIITAKE OBUX PAEHH
je y3pok mrere. CTora, Mako INTETa HACTaje IMACHBHUM JCJIOBAaKEM JKUBOTHUEE, Ped je O
OATOBOPHOCTH JIMIIA 32 IITETY 300T HEUHHEHHA.

Hu y oBom momreny He mOCTOju pas3inka u3Mely cyOjeKTHBHE U OO0jCeKTHUBHE
OZITOBOPHOCTH 3a mTeTy. Henpeny3umame o0aBe3a y Be3u ca HaJ[30pOM HaJl )KHBOTUELOM HIIU
y Be3u ca o0aBeIlTaBambeM JPYTUX JIMIA O PU3UKY YJacKa y JIBOPHUINTE Ca YKHUBOTHHEOM,
UCITyHaBa yCJOBE Cy0jeKTHBHE OATOBOPHOCTH. Mako HaBeleHW MpHUMEpH HE MPEACTaBIbajy
peanusanujy pusuka 300r KOJUX C€ KUBOTUE€ YOOHMYajeHO cMarpajy >KUBUM OIACHUM
CTBapHMa, HUj€ UCKJbYUYECHO Jia TOJIOKA] M MOCTOjambe KUBOTHIE, 4 HE CaMO HheHe (PU3NUKe
MoryhHocTH, Oyy CBOjCTBA KOja je omnpesesbyjy Kao ornacHy cTBap. Tako, yrHHY/a KUBOTHHA
Tpe/ICTaBIba PU3HK IITETE YCIIe] OCTaBIbamha Ha jaBHOM MyTy WM yenen 3apase.®® Ono mro
j€ Taja HYXHO Pa3IyduTH jecTe Jia JIM je TO IITeTa O] XUBOTHIHE, WIH j€ KUBOTHHHA

ynOTpe6J'beHa Kao CpCACTBO HAHOHICHA IITCTEC APYrome.

3.1.2.4. Jloka3uBame y3podHe Be3e

Jloka3zuBame y3pO4HE BE3€ MOAPA3YMEBA JOKA3UBAKE YNIBEHULIA U IIPOLECA, BBUXOBOT
ciena, MehycoOHOr oOJHOcCa, KapaKTepUCTHKAa PEAOBHOI WM BaHPEAHOT HACTylama u
cmano.%® OBo je MCTOBpPEMEHO YHE-EHHYHO U TIPABHO THUTAKE: YHHEHHYHO jep 3aBUCH Of
€MIIUPUJCKUX MPETHIOCTABKU M3BEJIEHUX M3 OMILUTET KUBOTHOT MCKYCTBA; IIPaBHO jep 3aXTeBa
pasyMHy OIleHy U OrpaHHYeH-e OJFOBOPHOCTH MPaBHUM KpHTepujymuma.®?® CBpxa oarosopa

Ha OBa HI/ITaI-bajeCTC OI[pCIjI/IBaH:C OATOBOPHOT JIMIA 3a HAKHAAY IITCTC.

618 M. Kapanukuh Mupuh, I'pahaHckonpaBHy TpeTMaH )KHUBOTHILE y IITETHOM jgorabajy, ctp. 161.

619 M. Bukovac Puvaga, G. Mihel¢ié¢, M. Marochini Zrinski, Uzroéna veza kao pretpostavka odgovornosti za §tetu
u europskim nacionalnim pravnim sustavima, praksi Suda Europske unije i Europskog suda za ljudska prava,
Godisnjak Akademije pravnih znanosti Hrvatske, 2019, vol. X, br. 1, str. 26.

620 J. Canma, Ob6ruzayuono npaso, ctp. 530.
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JlokaszuBame y3pouHe Be3e je o0aBe3a omTeheHOr y CyICKOM IMOCTYIKY, IITO MOXE
NpeJCcTaBIbaTh 3Ha4yajaH Tepet. [Ipobiem noka3uBama (HakTHUKE Y3pOUHOCTH jaBJba CE YCIe
pa3IMYUTUX MHIUBEHA YHYTap oapeheHe crpyke, kaga cyauja Mopa jacHO Jia OIpaBjia CBOj
n3bop onpeheHe HayduHe 3aCHOBAHOCTH JoKasza. [Ipobnem joka3uBamba HOPMAaTHBHE
Y3pPOUHOCTH peliaBa ce MPUMEHOM ofipel)eHe Teoprje 0 y3pO4HOCTH, OLIEHOM JICIIOBakha BUIIIC
YCIIOBA 1 FbUXOBOM KaTeTOPHU3AIMjOM Kao y3pOKa, MOIITOBAKbEM 3aKOHUTOCTH, IPABUYHOCTH U
nomutuke obemrehema.’?

VY nomeHy 00jeKTHBHE OJTOBOPHOCTH BayKH MPaBHA NPETIIOCTABKA Jla ITETa HACTalla Yy
BE3M OTACHE CTBApH MOTHYE oj1 omacHe cTBapi.®?? TlocMarpame JKHBOTHbE Ka0 ONacHe CTBAPH
3a omTeheHor 3Hauu oJIaKIaH NpoIecCHONpaBHY nookaj. Omrehenun Tpeda na nokaxke aa je
IITeTa HacTajda y BE3W JKUBOTHHC (YCIIe[ HCHHX OCOOWHA, JIeJIOBama WM TOJNOXKaja), He
HY)KHO Ja je >KHBOTHEA NpOy3poKosaia IITETy. Ped je o MarepwjajHOj Y3pOYHOCTH,
MOBE3aHOCTH YHHCHUYHUX OKOJTHOCTH Y JIaHITy oralaja Koju Cy BOIWIM Ka IITeTH. MehyTum,
HUje TIOTPEOHO Ja IOKaXKe aJIeKBaTHOCT Y3POYHE Be3e. 3aKOHCKA MPETIIOCTaBKa Y3POYHE BE3e
MOCTOjJH CaMO Ha MaTepHjajTHOM IUJIaHYy jep ce 3aXTeBa Ja Y YNHCHUYHOM JIaHIly MTOHAIIAme
KUBOTHI-€ Oy/ie yCJIOB HacTaHka mitere. Jla i je moHalame >KUBOTUHE aJ€KBaTaH y3POK
1ITeTe MPe/CTaBIba IPABHO TTHTAkE Ha KOje OAroBop Aaje cy.’?

TyxeHu MOe J1a I0Ka3yje CylpoTHO, Ja IITeTa HHje HacTalla Pealn30BabeM PH3HKa
KOJH CY CKOITYaHH ca IOCTOjalkeM I YIOTpeOoM onacHe cTBapy. OBaj pU3UK IOCTOJU HE CAMO
C acCIlICKTa ACJIOBamkba JKMBOTHHA, HO U IbUXOBOI' ITACUBHOI JIpiKamkha. HNaxo IpeTHOCTaBJbCHA,
y3pOYHa Be3a je MaTepHjalHu YCIIOB 33 3aCHUBAE OATOBOPHOCTH.

[IpernocraBka y3pouHe Be3e M3Mel)y IITETe W MOHAIIama XUBOTHEHC 3aCHHBA CE HA
BHCOKOM CTeleHy BepoBaTHoOhe, 0JHOCHO n3BecHOCTH. PedeHo cremu u3 npasa omreheHor aa
o0opu TIPEeTNOoCTaBKy, AoKa3dyjyhu ma mrTera HHMje HacTajda Kao MOCJEAWIa TOHAIIamkha
xuBoTHIE. C 003MPOM HA MIPHUHIUI MOTITYHE HAJOKHAJE IITEeTe, MPOIEHTyaIHA BepoBaTHONhA
y3pOYHE Be3e Ce He y3uMa y 003Hp — WM ITOCTOjH Y3pOuHa Be3a, KaJia MOCTOjU M OATOBOPHOCT,
WM HE TIOCTOjU Y3pO4YHa Be3a, IITO 3HaUYM M30CTaHaK OATOBOPHOCTH. Tpeba HarOMEeHyTH J1a y
YIIOPEIHOM MPaBy HHUje UCTa cuTyanuja. [Ipumepa paau, y eHIJIECKOM TpaBy je TOBOJHHO Ja
omrehenn kao Tyxwuinan nokaxe Behy BepoBarHohy, omHocHO 51% BepoBarHohe na je

624

oipeheHo NoHaIIamke y3poK MITeTe, - a 0 yeMy he OuTu peun Ha oroapajyheM mecry.

621 M. LigetkoBuh, Y3pouna eeza y oowmemnom npasy, ctp. 211.
622 Buperu: un. 173 300.

623 J. Pagummh, Obauzayuono npaeo, ctp. 237-240.

624 C. van Dam, op. cit., p. 316.
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3.1.3. Tlommame >XKMBOTH-A Ka0 OMMACHUX CTBApH

VY ronunama HakoH Jlpyror cBeTckor para, jomaha cyncka npasa Ouiia je CKJIOHa Ja 'y
CllyyajeBUMa LITETE Of KUBOTHHA MPHUMEIbYje OIMIITH 3aKOHCKH PEKUM OATOBOPHOCTH 32
IITETY O] OTIACHUX CTBapH. JlaHac je TakaB CTaB jeIMHCTBEH Yy oMahoj Cy/ICKOj MpaKCcu. YCIIOB
IIPUMEHE OBOT PeXHMMa jeCTe IOMMambe )KUBOTHIbA Kao onacHux crBapu. 300 He onpenesbyje
110jaM OINaCHUX CTBAPH U OCTaBJba CYACKO] MPAKCH Jja YTBPAU HETOBY CAIAPKHUHY.

KoncrantunosuheBa Ckuma je caapkana mnpemior ypehuBama 00jeKTHBHE
OATOBOPHOCTH 3a HITETY OJf CBAKE KUBOTUIHE Y JBYIICKO] BIACTH, O0€3 003upa Ha HEHY BPCTY.
Hacynpot Tome, cy0BH MPUIMKOM KBalM(UKAIMje HEKE KUBOTHHE Kao ONAcHE CTBapu TO
yuHe ynpaso uMajyhu y Buny meny Bpetry.®? V cynckoj pakcu Huje 3ay3eT OIIITH CTaB Ja Cy
KUBOTHIGE OMTACHE CTBAPH, HETO JIa CY I0jeIMHE BPCTE )KUBOTHIHA OTTACHE CTBAPH: 11aC, CBUHA,
jenen.®?® TakaB craB cyq yBek 3ay3uMa y IOCTYIKy II0 3aXTeBy 3a HAKHA[Iy IITETE, Te Ce
OIaCHOCT OBOT NPHUCTYIA OIvie[]a y CYINpPOTCTaBJbEHOCTH OIPAaHUYEHOI YMEEHUYHOI CTamba
KOHKPETHOTI' cllyyaja IpOYy3pOKOBama IITETE M Pa3jIMUMTUX HOTKareropuja (paca) yHyTap
KUBOTUCKUX BpcTa. Cyl ce Taga HyXHO 0aBu NuUTambuMa OHOJIOIIKMX KBajlu(UKaluja
XUBoTHIA. Jlomahu cynoBu Hucy yTBphuBaiu n1a je mac oapeheHe nacMMHe onacHa cTBap, HO
Jla je MPUIAJHUK >KHBOTUI-CKE BpPCTE IAc OMacHa CTBap. TakaB CYJICKH PE30H H3jeHadaBa
ncehe macMuHe poTBajjiep U MoMepaHall Kao onacHe cTBapu. bUTHO je yka3atu aa He ocToju
TperpeKa fa cyn ofa0uje 3aXTeB 3a HaKHaIy IITETe MPOy3pOKOBaHE YTPHU30M IIOMEpaHIIA.

C 003upoM Ha TO Ja CE )KUBOTUHE CMATPa]y OTIACHUM CTBapUMa, HY>KHO j& Pa3MOTPUTH
NUTalke LITa je To onacHa cTBap. CBaka cTBap MOXKe OCTaTH opylhe HaHOoIIewa WTeTe, Kao U
KHUBOTHHA, T€ je HYXHO NoAByhH KBamupuKaTopHy JUHH]Y U3Mel)y omacHUX M OOMYHHX
ctBapu. OBa IMHUja pa3/iBaja 0Jba IPUMEHE 00jeKTUBHE U Cy0jeKTHBHE OJTOBOPHOCTH.

3Hayaj mpaBHe KBalu(UKallMje )KUBOTHHA KA0 OMAaCHUX CTBapu M3BHUpE U3 MOTpede
nojiBohema cllyyajeBa IMPOY3pOKOBamka IITETE Off JKUBOTUIE IOA PEKUM OO0jeKTHBHE
OATOBOPHOCTU. MelhyTuM, HHje HYXKHO J1a je )KUBOTHIA OMacHa CTBap Jla Ou ce MpUMEeHUIa
00jeKTHBHA OArOBOpHOCT. [IprMep je OArOBOPHOCT 3a IITETY O AUBJbaud. Mako 1uBspay HUje
KBaTM(UKOBaHA Ka0 OMaCHA CTBAp, HA OCHOBY 3aKOHA MPUMEHY]je C€ 00jeKTUBHA OITOBOPHOCT.
Kana je peu o nomahum xKUBOTHbaMa, BUXOBO KBATH(PHUKOBAKE KA0 OMIACHUX CTBAPH j€ YCIIOB

3a IpUMEHY 00jeKTHBHE OJITOBOPHOCTH.

625 M. Kapanuxuh Mupuh, O6nueayuono npaso, ctp. 619.
626 TIpecyna Bpxosuor cyna Cp6uje Pes 5914/199 ox 9.5.2000. rogune. Onnyka OkpyxHor cyna y Yauxy I'x
109/2008. Omnyka Bpxosror cyna Crnosenuje Urc 142/1980 u 143/1980 o 4.9.1980. roaune.
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3.1.3.1.Tojam omacHe cTBapu

[TojenuHe cTBapu CBOjUM OCOOMHaMa, IOJIOKAjeM, YIOTPEOOM WM TOCTOjameM
cTBapajy nmoBehaHy OMacHOCT HAacTylama IITeTe 3a apyra juna. JledhuHunujy onacHe cTBapu

y nomahoj npaBHoOj nokTpuHH yTBpaMO je Koncrantunosuh.®?’

[TomeHnyTa OMacHOCT HYXXHO
IpeBasmiia3yd HOpMaJlaH CTENeH pU3MKa KOjH je CKomuaH ca yrmorpebom crapu. [Ipema oBom
KPUTEpHjyMy, NPaBO Pa3lIMKyje OmacHe cTBapu M obmuHe (6e3omacue) crBapu. Ctakio Ha
MIPpO30py HHj€ OlacHa CTBap, ajld ako je MOJIOMJbEHO, OHO TocTaje onacHa creap. IloBehame
OIMACHOCTH HACTYyIIama IITETEe 3a APYre TaKo je€ BE3aHO 3a caMy CTBap, OJHOCHO 3a HhEHE
0co0mHe, MOJI0XKaj, yIOTpedy UK caMO MOCTOjambe.

OmnacHa cTBap je mpaBHHU CTaHAap[, [0jaM 4Mja ce CaapKWHa yTBphyje Ha OCHOBY
OKOJIHOCTH city4aja. KoncranTuHOBHA je TOBOPHO O 1OjMY OIacHE CTBApH Kao O ,,jeTHO]j THIIKO]
IMPEKTUBHU”, KOja CIIY)KH CyIWjU ,,J]a BPIIM MOTpeOHa mopehema u y CBAKOM KOHKPETHOM
cllydajy yTBpAH Ja JU ce paau o omacHoj cTeapu umu He”.*?® On je mopemmo mojam omache
CTBapH ca IIOjMOM KpPHBHIIE M yKa3a0 Ja y 00a ciydaja IojMOBH HHUCY Ae(UHUCAHHU U KPYTH,
aJIM Cy JIOBOJbHO jacHU. Mako 3akoHO1aBall KOPUCTHU T10jaM OTlacHE CTBapH, OH ra He oapehyje.
KoncTanTuHOBHh HapoyMTO yKazyje Ja je ped o MojMy KOju ca MPOMEHEHUM OKOJIHOCTHMA
Mema cBojy caapxkuny.? OBaj pemaTmBHH KapakTep TOjMa OMAcHE CTBAapH YCJIOBJbEH je
HETOBOM 3aBHUCHOIINY 07 BpeMEeHa U MpWIKKa y kojuMa ce yTBphyje. CTBapu koje cy Hekaaa
Ousie onmacHe yciesa pa3Boja TEXHHUKE M TEXHOJIOTHj€ MOTY M3ryouTu TO cBojcTBO. C npyre
CTpaHe, ycjel pa3Boja TEXHOJIOTHje HOBe CTBapu obOorahyjy oBaj mpaBHU cTaHiapa (Ha
npuMep, IpoHoBH). M3 oBor pasnora npenuusHo ofpehuBame MojMa OracHe CTBAPH j€ U3ITUIIHO
jep 6u nenmoBasio orpannyaBajyhe 3a 1aJbH pa3Boj OATOBOPHOCTHU 3a OMACHE CTBAPH.

AnppejeBuh je yka3nBao Ja MOCTOJH Pa3MHUMOMIAXKEHE Yy MOMIIEAy Caap)KUHE MojMa
omacue ctBapu.’*® TIpema jeTHOM CTaBy, ONACHE CTBAPH Cy CAMO OHE KOj€ CTBApajy OMACHOCT
3a )KUBOT M JIMYHOCT Juia. CBe ocTaje CTBapH Koje MpeICTaBIbajy OMACHOCT HAaHOLICHA JIpyTe
IITeTe HEe cMaTpajy ce omacHUM. OBO CXBaTame IMPEM03Haje YOBEKOB KUBOT M JIMYHOCT KAo
JjenIMHE BPEAHOCTH 4YH]je YyrpokaBame oapehyje crBapu kao omacHe. Y CBUM JIpyrHUM
cllyyajeBUMa, CTBap je obuuna. [Ipema npyrom craBy, pasinka u3mel)y omacHUX U OOMYHHUX

CTBapu CC BpIIH IIpEMa CTCIICHY CTBOPCHE OIMTACHOCTH. Crora cBaka CTBap KOja CTBapa pU3uK

627 M. Koncrantunosuh, Obnueayuono npaso, npema benewxama ca npedasarsa, crp. 133-135.
528 |bidem, cTp. 112.

629 1hidem.
830 M. Angpejesuh, Odzo60procm 3a wimenmy Kojy npusunu JHCusomuisd, cIp. 23.
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HACTYyIamka OMJIO0 KaKBe IITETE IO KHBOT M JMYHOCT YOBEKA M FETOBY UMOBHHY j€ OIacHa.
Jlpyru cTaB BHILE OArOBapa JPYIITBEHO] CTBAPHOCTH, IITO TOBOPH Ja j€ TAKBO HAaydHO
CXBaTakbe OJIHEIIO MIPEBAry y CYJCKO] MPaKCH.

Nmajyhu y BuIy 112 je ped o mpaBHOM I0jMY, UHjy CaApKUHY ofpel)yje cyncka mpakca,
Kapanukuh Mupuh o6janmasa aa cya KBaiddukyje jeIHy CTBap Kao OMacHy Tako IITO, IPBO,
YTBpAHM PU3UK KOJU Ta CTBAp T€HEPUIIE YIIOTPEOOM, IMOJI0KAjeM WM MOCTOjambeM, U JAPYTo,
TIOpE/IN Taj PU3HK Ca PU3UKOM KOjH Ce Y JIaT0j CUTyaluju HopMaiHo odekyje.®*! Omacha je ona
CTBap Koja CTBapa PU3UK BehW 0J] OHOT KOjU ce HOpMaJIHO ouekyje. OBaj pH3HK IIEHU CE in
abstracto, ipu 3aMMILJBEHO] aJIM MEPOAABHO] yIOTpeOU, OJJHOCHO MOJI0XkKajy cTBapu. OnacHa
je oHa CTBap Koja MpPOM3BOAM TOBehaHW PHU3UK MPOY3POKOBaKA INTETE JAPYrOME Kajia ce
YIIOTpe6baBa HA HAYMH KOjH C€ OJT PA3yMHOT U MaKJFHBOT YOBEKA MOXKe odeKnBar. %32

OJIroBOPHOCTH 3a LITETY OJ] OTIACHE CTBApH Pa3BHjeH je y jomaheM MpaBy Mo yriemy
Ha Pa3BUTaK OJrOBOPHOCTH 3a IITETY OJI CTBApH Yy (HPPaHIIYCKOj CYJICKOj PaKCU. 3aHUMIBUBO
je ma (paHIlyCcKo MpaBo MOCEOHO pEeryiuiiie 00jeKTUBHY OJIrOBOPHOCT 32 IITETY OJ1 )KUBOTHEbA,
0 yemy he OuTH peum, anm 3a HAC je Of] 3Ha4aja Pa3BOj OATOBOPHOCTH 3a MITETY O CTBApH.
Jlomahu ayTopu Hpeno3Haiu Cy y TEOpUjU PU3MKA OMNpaBIaHOCT IMOjABOhEHma U CilydajeBa
IITETE OJ] JKUBOTHIHA IT0JT OKBUPE 00jEKTUBHE OJITOBOPHOCTH. Y MPEAPATHOM TPaBy, Y CKIary
ca ompenbama CI'3, Baxkuia je cy6jeKTUBHA OATOBOPHOCT 3a IITETY O KUBOTHH:A.%% TTocye
Jlpyror cBeTckor para, foMahi ayTopu ¢y yTUIAK Ha IPOMEHY Y CYJCKOj TPaKCH.

Pa3Boj mojMa oAroBOpHOCTH 3a mmTeTy ox crBapu ((panir. responsabilité du fait des
choses) 3acuuBaio ce Ha Tymauewy 4i. 1242 cr. 1 I'pahanckor 3akonuka (CC, panuju wr. 1384
ct. 1). Kacarmmonu cyn y cnyyajy Teden (Teffaine) u3 1896. ronune npyxuo je HOBO TyMademe
OJITOBOPHOCTH 3a IMITETYy Of cTBapH, cienehu nayuny mucao Caneja (Raymond Saleilles) u
YKocpana (Etienne Louis Josserand).53* TIpBo6utHu cTaB y CyacKoj MPaKkcH ¥ JOKTPHHHU OHO je
Jla CTBap HEe MOXKe OMTH OIacHa cama o ceOu | Jia IITeTa 0J1 CTBAPH HACTaje HCKIbYYHBO Kao
pe3ynTar 4oBEKOBOT Kopuinhema CTBapH, y3 JaBa u3yszerka. [lo mpaBmity, OArOBOpHOCT 3a
ITETY OJ CTBapu Kao opyha 4OBEKOBOT JelioBama je CyOjeKTuBHE mpupoje. M3ysenn cy ce

THIIAJIA OJITOBOPHOCTH 3a MITETY OJ KUBOTHHA U Tpal)eBUHE Koja ce PyIH, Kajla je BaKuia

831 M. Kapanukuh Mupuh, O6jexmusna 0dz06oprnocm 3a wmenty, ctp. 72.

832 Ibidem, ctp. 78-79.

833 M3ocTanak nojma kpusuie u3 88 800 u 801 CI'3 npy»ka MoryhHOCT /13, je3MUKHM TyMauemeM, 3aKJbyIHMO 1
j€ 3aKOHWK 3ampaBo ypehuBao 0O0jeKTMBHY OITrOBOPHOCT Kao ONINTH TPHWHIMI, y CBUM CIIy4ajeBHUMa
MIPOY3POKOBamsa IITETE. Y YMbEHU PACKOpaK 01 uzejHoT yropeaauka u3 § 1294 ABGB uuje omeo nomahy npaBay
TEOPHjy U CYACKY MPaKCy y IpeapaTHOM IIEPHOAY, KOjU Cy CMaTpalli 1a C€ OJTOBOPHOCT 3aCHUBA HA MPHUHIIHITY
kpusuie. O tome Bua. M. Kapaaukuh Mupuh, O6jexkmusna oozogoprocm 3a wumemy, ctp. 75.

834 |bidem, ctp. 14. R. Piret, La responsabilité du fait des choses inanimées en droit francais et en droit belge, Les
Cahiers de droit, no. 3, vol. 6, 1958, p. 157.
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00jeKTHBHA OJTrOBOPHOCT mpema, paHujum, wi. 1385 m 1386. M3Ban oBa nBa M3y3eTKa,
HA/IOKHA/Ia TITETE 3aXTeBalla je J0Ka3 KPHUBHIIE ApKaola cTBapu. [Ipema HOBOM TyMadewy,
3ay3eTroM y ciydajy TedeH, miie koje uMa cTBap y APKABUHU CHOCH OJITOBOPHOCT 32 IITETY
O]l CTBapH, KOje c€ HE MOKE OCI000IUTH T0Ka3yjyhu /1a \eroBe rpelike HeMa WK J1a My je
y3pok mreTHor gorahaja Herno3nat.® HoBo Tymademe He KOPHCTH 10jaM OMAacHe CTBAPH, HO
TOBOPH O IITETH 00 cmeapu y opaicasunu (ppani. des choses que garde).

Unan 1384 cr. 1 CC (mo panujoj Hymepainuju) 10 Taja HUje UMa0 HOPMATHUBHY
BpeaHocT. CxBaTaH je Kao yBOJHA ofpenda, Koja HajaBJbyje JBa Cllydaja OJArOBOPHOCTH 3a
ITeTy KaJa KpUBHIIA HHje ycroB oarooprHocTi.®*® Tymaueme koje je m3seo Kacanmonu cyn
JaJI0 je MpaKTUYHM 3HAuaj HABEJCHO] OIpendu y cuctemy (ppaHIlyCKOT OAIITETHOT IpaBa,
nocMaTpajyhu je Kao omnTe npaBuiio 00jeKTUBHE OATOBOPHOCTH.

Kacarnmonwu ¢y je mpaBmiio 0 00jeKTUBHO] OJITOBOPHOCTH pa3pajifio y JIBa Cliydaja Koja
cy ycnenuna. [Ipecynmom u3 1921. roguHe cya je MPOIIMPHO JOMET 3aKOHCKE onpende ka
PasHHM BpcTaMma CTBapH, 3acHMBajyhu To mpommpeme Ha uaeju pusuka.®®’ ITotom, y crydajy
XKanap (Jand heur) 1930. rogune, cya je yTBpAKO MPETIOCTABKY OATOBOPHOCTH JIUIA KOjE NMa
y Ip)KaBHHU HEXKHUBY CTBAp (YKOJIMKO OHA IPYTOMe MPOY3pOKYje IITETY), U Ja Ta MPETIOCTaBKa
MOJKE JIa c€ OMOBPIHE CaMo JIOKa30M JIeJI0Bamka cliydaja, BUIIE CUJIC WIIH CTPAHOT Y3pOKa KOjU
ce BEeMy HE MOXKE MPHUIHCATH Y KPUBUILY, T€ J1a HUje JOBOJHHO JOKA3aTH Ja JIUIE KOje APKU
CTBAp HHMje KPUBO M 1a My je y3pok mTeTe Hemo3Hat.®® Pasnosu 3a uckibydeme
OJITOBOPHOCTH YKa3yjy Ha HEHY MPUPOY, OAHOCHO Ja j€ ped 0 00JeKTUBHO] OJIFTOBOPHOCTH.

Kay3aJIHa BE€34a Kao yCJIOB OATOBOPHOCTHU HOCTOjI/I I/I3Mel’_)y mMTCTE U ,Z[ejCTBa HCKHUBC CTBApPU.

835V npenmernom ciyuajy Teden, 6pockn MeExaHHUap TIOTHHYO j€ yCIIE]] EKCIUIO3HjE MAPHOT TpajekTa (Terjbaua)
Ha JloapH, Te Cy HBeroBH HACIIEAHUIIN TPAXKHUIM HAKHA/LY LITETE OJ] BIACHUKA TpajekTa. JloTajamimu CTaB Cy10Ba
0uo je a BIACHUK OATOBapa caMo 3a MTETY KOjy je CKpuBHO ynoTpebom cTBapu. KacammoHu cyj je H3MEHHO
TakaB CTaB cienehrM TyMademeM: 3aKOHCKU CTaB KOjU MCKJbY4yje BIACHUKOBY OJIFOBOPHOCT YCIIE/ CIy4ajHOT
norahaja v BUIIIE CHJIE HCTOBPEMEHO yTBphyje, mpema KpTBU Hecpehe, 0AroBOPHOCT BJIACHUKA CTBAPH, KOjy OH
He Moke n3behu nokasyjyhu kpuBHIly mpomsBol)ada Wiy CKpUBEHY MPHUPOIY AedekTa (HemocTaTtka) cTBapu. E.
Latouche, Chronique du Contentieux, Revue des usagers de la route, no. 163, 1931, p. 3851.

836 p, Malaurie, L. Aynés, P. Stoffel-Munck, Droit des obligations, LGDJ, 2016, p. 102,

837 Cassation civil, 16 nov. 1920, Gare de Bordeaux, DP, 1920.1.169, n. R. Savatier. Bypaau cmoJie ycKJIauIITeHe
y TPaJCKOj rapaku 3aXBaTWIIa je BaTpa, YHju je y3poK ocTao HemosHaT. [loxkap Koju ce pa3dyKTao 3axBaTvo je
JaBHHM IIyT W CyceJHe 3rpajie y NIpuBaTHOM BiacHUIITBY. CyJl je YTBPANO OATOBOPHOCT KOMIIaHHUje Koja je Onma
3aKymujIa rapaxy jep je y \oj Apkaia Oypax cmone. Hapeneno npema, P. Malaurie et al., op. cit., pp. 102-103.
638 1hidem, p. 103. YV npeameTHOM ciydajy XKanap, kKaMHOH KOMITaHMj€ 0G0PHO je Ha yJIUIM MAJIOJIETHY JIEBOjIUILY
1 HaHEO jOj TEeIIKe IoBpee. Majka 1eBojunIle Ty KHjIa je KOMIIaHHUjy, a He Bo3aya KaMHOHA, 332 HaJOKHALy IITETE.
ATienanyoHu cy1 0JI0MO je Ty)KOSHH 3aXTeB jep HHje YTBpheHa KpHUBHIIa Bo3ada. KacaloHu cyj] yKUHYO je TaKBY
OMTyKY, IcTHIyhU cTaB /1a HUje TOBOJHHO JTOKA3aTH Jia IpiKajiall CTBapH HUje KPHB U JIa je OITOBOPHOCT 32 MITETY
0]l CTBApH 3aKOHCKa MPETIIOCTaBKa Ha TEPET IPXKaoua, KOjy MOXKe 0OOpUTH caMO JI0Ka3 JeJI0Bama y3pOoKa BaH
cTBapH, Koju ce Huje Morao mpeasuaerd. Cour de Cassation, Chambres réunies, du 13 février 1930, Bulletin
ARRETS Cour de Cassation Chambres réunies N. 34, p. 68. Jlocrymuo Ha: https://www.legifrance.gouv.ft/
(mpuctyn Ha nan 20.10.2023. ronuse).
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[ToBomom craBoBa KacanmoHor cyia y cBa Tpu ciiydaja, peakiiyja 3aKoHOIaBIa Oua je
yCBajame MOCEOHMX 3aKOHA KOjU Cy PETYIHCAIM OIrOBOPHOCT 3a Jare ClydajeBe ITeTe: 3a
Hecpehe Ha pany (cimyuaj Teffaine), 3a ocurypame on Hecpeha (ciyuaj Gare de Bordeaux) u 3a
cao6pahajue necpehe (cmyuaj Jand’heur).®3°

®dpaHIyCcKH 3aKOHOaBall HUje KOPUCTHO I0jaM onackte ctBapu. Hekamammu wi. 1384
CC ypehuBao je 0oqroBOpHOCT 3a IITETE OJ] cmeapu (ACTa HOpMa CaJip’KaHa je y JTaHaIImheM Jl.
1242). YV cyackoj mpakcH MOCTAIO je HY)KHO YTBPAMTH Ha KOje CTBApH MOXKE Jia c€ MPUMEHU
MPaBUJIO O O0jEeKTHBHOj OATOBOpHOCTU. Pa3marpanu cy mpeuio3u na cTBap mopa jaa Oyne
omacHa (¢pani. la chose dangereux), na Mmopa a uMa yHyTpaiimby HeaocTaTak (ppaHil. vice
interne de la chose), 1a cTBap Mopa caMoCTanHO Ja Jielyje Ha MPO3pOKOBamke IITETe, Oe3
yaentha goBeka (¢pani. le fait exclusif de la chose), kao u 1a cTBap Mopa 1a Oye mokpeTHa y
TPEHYTKY NPOY3pPOKOBama IITETE, OJHOCHO Ja IITETY HE MOXE MPOY3pOKOBATH CTBAp Yy
mupoBamy (dpanm. les choses inertes).®*® Cee uneje cy mamymrene, a npecyaa y caydajy
XKannp je yrBpania OMIITEe MPaBWIO KOje BaKW M JlaHAc, Jia CBaka CTBap, ¢ 003UPOM Ha
OKOJJHOCTH CJy4aja, MOKEe Ja MPOY3pOKyje INTETY, IITO 3HAYM Ja Cy cée cmeapu HOCHUOLH
MMaHEHTHE OTMACHOCTH. Y MPECyAH TO j€ PeUeHo Ha cienehu HauuH:

»»(-..) 3aKOH He IpaBU Pa3JIMKy peMa TOME J1a JI1 je CTBap Koja je Mpoy3poKoBasa IITETy

6una pykoBoleHa JbyJCKOM PYKOM WM HE; HUje HEOIIXOHO Jla CTBAap MMa HEJA0CTaTaK

KOJH j€ CBOJCTBEH H»E€HOj MPHUPOAN HUTH JIa j€ CIOCOOHA /1a MPOY3pOKYyje MITETY; YJl.

1384 mpummcyje 0rOBOPHOCT JpKamy CTBApH, a He caMoj cTBapu (...) %%

Baxxno je npumeTuTH Aa ce wi. 1242 npuMmemyje Ha CTBapH Koje ce UMajy y Ip>KaBUHH,
aJli Jla ce He 3axTeBa Jia JprkaJial] KOHTPOJMIIe U3Bop onacHocTu. OBO U3 pasjora jep cTBap
10 CBOjOj MPUPOIH HIIU TOJI0XkKA]y HE MOpa Jia TIpeACTaBba N3BOp MmoBehaHe onmacHOCTH J1a Ou
Jp Kajiall OAroBapao 3a MTETy Koja oJ e HacTaHe. J[pyruM pednma, 0rOBOPHOCT 3a CTBApH
Y QpaHIIyCKOM MpaBy He MOKe CE MPELM3HO 03HAYHTH KA0 OTOBOPHOCT 3a pu3uk.®*? Iipsxanart
OJIroBapa jep je IITeTa HacTajla O]l CTBApU KOjy OH MMa y JAp>KaBMHH, a HE 3aTO LITO je CTBap
npejcTaBbaja nmoBehanu M3BOp omacHocTU. M3BaH okBupa mpumeHe wi. 1242 ocrane cy

HUYMje CTBapH, JbYACKO TEJIO W CTBapU 4YMjU j€ NPaBHU TpPEeTMaH ojapeheH mnoceOHUM

839 p, Malaurie et al., op. cit., pp. 102-103.

840 M. Planiol, G. Ripert, op. cit., pp. 863-865. JI. Kocruh, op. cit., ctp. 82-90. P. Malaurie et al., op. cit., pp.
107-108.

641 Mais attendu que la loi, pour I'application de la présomption qu'elle édicte, ne distingue pas suivant que la
chose qui a causé le dommage était ou non actionnée par la main de I'homme ; qu'il n'est pas nécessaire qu'elle ait
un vice inhérent a sa nature et susceptible de causer le dommage ; l'article 1384 rattachant la responsabilité a la
garde de la chose, non a la chose elle-méme ;* Cour de Cassation, Chambres réunies, du 13 février 1930.

842 0. Moréteau, Basic Questions of Tort Law from a French Perspective, in: H. Koziol (ed.), Basic Questions of
Tort Law from a Comparative Perspective, Jan Sramek Verlag, Wien, 2015, p. 51.
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nponucuma.®*® Ha mpBoM MecTy, To cy KHBOTUIbE U 3Tpajie Koje ce pyIIe jep je OAr0BOPHOCT
3a OBe CIIy4ajeBe ITeTe peryircana noceonnm wianosuma CC. 3atum, TO Cy IITETE O CTBAPU
ca HeNoCTaTkoM, y caoOpahajHuM WM aBHOHCKMM Hecpehama; MaTepujalHe WITEeTe Yy
npo(heCHOHAITHOM CHOPTY, Kao M JPYTU CIydajeBU KOju Cy IocebHuM 3akoHnMa ypehern.544

MoskeMo 3aKJbYYUTH J]a c€ Pa3BOj OJrOBOPHOCTH 3a IITETE OJ] CTBApU y (PpaHIlyCKOM
IpaBy KPETao IMOJbeM TEXHHYKO-TEXHOJIOMIKE PEBONIYLHjE, KPO3 CIIydajeBe MPOy3pOKOBamba
mrere o HexuBHX cTBapu. llltere o >xmBoTHmA Beh cy Omiie peryimcaHe MpaBUIOM O
00jeKTUBHO] OATOBOpPHOCTH. Y nomahem mpaBy, OBa JOKTpWHA HCKopulnheHa je, u3mely
OCTaJIOT, 33 MPOMEHY PEeKMUMa OATOBOPHOCTHU 3a LITETE O/ XKMBOTHIA. JKMBOTHHbA j€ KHBA
OllaCHa CTBap, TaKO Cy CYIOBH DPE30HOBAIM M Y TOM CMHUCIY NPUMEHWIH IPAaBUIO O
o0jekTuBHO] oaroBopHocTH. OBO M3 pa3jora jep *KUBOTHHA MOCENYje ayTOHOMH]Y, T€ MOXKE
HE3aBUCHO OJ1 YOBEKOBE CBECTH U BOJHE, J1a BOJBHUM, PEPIICKCHIM WJIM HATOHCKUM MTOKPETHMa
¥ TIOCTYIIUMA POy3poKyje mreTy.%*® MehyTum, ppaniycka cyicka mpakca Huje 3aXTeBaja 1a
CTBap, 011 Koje MOoTuYe ImrTera, Oyae onacHa. Teopujy o 006jeKTUBHO] OATOBOPHOCTH 32 ILTETE
ol onacHux cmeapu noMaha mpaBHa TEOpHja je pa3Buia Mo yrieay Ha (PaHIyCKy TEOpH]jy
OJITOBOPHOCTH 3a IITETY O/l CTBapH, U 00€ MMajy OCHOB Y TEOPUjH pU3HUKa, au ce Mel)ycoOHO
pa3nukyjy. Jlok je y nomahem nmpaBy HYXHO J1a TIOCTOjU KBaJH(HKallMja CTBAPU Kao OINacHe
(YcJi0B OITOBOPHOCTH), y (hpaHIlyCKOM IIPaBy TO HHjE CIIy4aj.

CaBpemMeHa cyjicka Iipakca He yCTpydaBa ce Jia IpyKH 11ojaM ornacHe ctBapu. Hajpuma
nomaha cyacka WHCTaHIAa HWCTHYE Ja ,[I0jaM OIacHE CTBapW ToApa3ymMeBa O0jeKTHBHY
MoryhHocT win BepoBaTrHohy m3a3uBama 1mTeTe”. OBa 00jeKTMBHAa MOTYNHOCT H3a3uBamba
LITETE 3alpaBo je PU3UK HACTylama IITeTe KOoje Te€ CTBapu MPOHU3BOJE 3a CBOjY OKOJIMHY, a
,,KOJ1 ce He MOXke yBek n3behu Hu nmpu Hajsehoj moryhoj naxmu”. Cyx ciioboaHo oapehyje na
Cy OIlacHe ,,CB€ MOKPETHE U HEMOKPETHE CTBApH KOj€ CBOJUM II0JIO’KAj€M, CBOJCTBUMA WIIU
CaMHM TIOCTOjameM TIpefcTaBibajy Tobehany omacHocT 3a okonumy”.%4® Kama yrephyje
00jeKTHUBHY OJATOBOPHOCT JIMIIA 32 IITETY O]l ONACHUX CTBApH y MOjeAMHAYHUM CIIy4ajeBUMA,
cyn oapelhyyje koje ce cTBapu cMarpajy omacHuMa. Ha oBaj HaumH, momaha mpaBHa TeopHja
Cy/CKa Ipakca pa3BHjajy I0jaM ONacHe CTBapuM M onpel)yjy HeroBy cCaApXUHYy CIpam
KOHKPETHHX MpHUMepa: rpefa 3a (QU3MYKO BekOame Y IIKOJICKO] (HUCKYITYPHO] CaiH,

CJICKTpHUYHA eHeerja, CJICKTPpUYHA JU3aJInlid, MCIIAJINIA 3a 6CTOH, 6336H, XJIOPOBOJAOHHUYHA

643 T1. Kocrwh, op. cit., ctp. 76, 77. C. van Dam, op. cit., p. 62.

644 P, Malaurie et al., op. cit., p. 106.

645 11. Koctwh, op. cit., cp. 92.

646 Cpe mpema, mpecyna Bpxosror kacamuoHor cyna Pes 4771/2019 ox 24.12.2020. roause. JJOCTYNHO Ha:
https://www.vrh.sud.rs/ , cyncka npakca (mpuctym Ha nan 15.4.2023. rogune).

171



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

KHCEJIMHAa ¥ MOTOPHHM OCH3MH Koje omTeheHW yauIlne Ha paJHOM MECTy, JernoHuja cMmeha,

onbaueHa yrasbeHa IUTapeTa, opykje, hrama 3a comy, T, MOKpeTHe cTenenue u ap.4’

3.1.3.2.0npaBanoct KBanu(pUKOBamka )KUBOTHHA KA0 OMACHUX CTBAPH

VY caBpeMeHO] IPaBHOj HaylM MOCTOJU yj€HAYEH CTaB O NOUMamy JKUBOTHHA Kao
onacHux crBapu. Kapanukuh Mupuh uctude na je )KMBOTHA OMACHA CTBApP CAMUM CBOJUM
MIOCTOjarbeM: UMa BEJIMKH MOTECHIIMjall 32 HAHOIICHKE IITETe, a MOHAIIa C€ HEMPEABUJBHBO U
TEIIKO jy je Apskaty o koutposom.®*® Pasmarpajyhu y3pouny Be3y Kao ycIoB OATOBOPHOCTH
3a IITETY O )KUBOTHHA, [[BeTKOBUh yKa3yje Ja TpeTMaH ONAacHUX CTBapu MMajy U TUBJbE U
nomahe KHBOTHIbE jep je BHUXOBO pearosame Hempeasuabneo.®*® Pophesuh cmarpa ma cy
KUBOTHE, 0€3 M3y3eTKa, OMAaCHE CTBApHU jep ce Kpehy M Mory yBeK jJa M3MakHy KOHTPOJIU
4OBEKa, jep PacroNaky BEIMKOM CHATOM, MIIH jep TIOCEyjy OfacHe HaBUKE M CKIoHOCTH.®%

XKupotuma ce KBanM(HUKyje Kao >KMBa OMacHa cTBap 300T CBOJUX OMOJOMIKUX
KapaKTepHCTUKAa W CHAare KOjOM pacroiiaxe, W jep ce 300r caMOCTaTHOCTH KpeTama U
OJITyYMBamba MOXKE OTPTHYTH KOHTPOJIH YoBeKa. CaMo IITeTa KOja HaCTaHe peain3alijoM OBUX
pHU3UKa ONpPaBIAHO IMOTNAAA MO/ PEXUM O00JEeKTHBHE OJrOBOPHOCTH 300r' IITETE Of OIMNAacHe
crBapu. M3 oBux pasiora, I{umepman (Zimmermann) HCKJbyuyje ciydajeBe Oalama
KUBOTHEGE 3 OKBUPA OITOBOPHOCTH IO 00jeKTUBHOM IpuHIUITY. Harme, Madka Mosxe 1a Oyze
OadyeHa Ha JpPYyro JIMIE jeHAKO Ka0 U KIHUIa, ajld TaKaB ClIyda] IPOY3pOKOBama IITETE HE
Ipy’ka OCHOB J1a ce JAp>Kajiall )XUBOTHEE, JeIHAKO Kao HU JprKaJiall KibHUre, orjiace 00jeKTUBHO
onropopuuM.®! Kapanukuh Mupuh ompaBIaHOCT TakBOT apryMeHTa Halasd y HIAEH O
3aIITUTHO] (PYHKIMJU IpaBHE HOPME, Ja MPAaBUJIO O 00JEKTUBHO] OJITOBOPHOCTH ILITUTH ApYyra
nuna ox1 nosehaHor pu3KKa MITETE KOjU )KUBOTHE-E CTBAPA]y jep UX je TekKe KOHTPOJIMCATH WU
caBIaJaTH, OJHOCHO jep MMajy CKIOHOCT Jia IpOy3poKyjy mrety.%*? Kanga mrera Huje pesynrar
pH3uKa 300T KOjer je YCTaHOBJbEHO MPAaBHUIIO O 00jEeKTUBHO] OATOBOPHOCTH, U Y YEMY C€ OIesia
EroBa 3allITUTHA (PyHKIIM]a, OHJIa HEMa yCJIOBa 3a MPUMEHY TOT MpaBuia. YKOJIHUKO je IITeTa

MpOy3pOKOBaHa OaramkeM OOMJBPMKABOT TMpaceTa WM CIOHA (Y XHUIIOTETHYKUM TEXHHYKHM

847 M. Kapanukuh Mupuh, Objexmuena odzoeoprocm 3a wmemy, cTp. 84 u 85, ca TAMO HaBeJEHUM CYJICKHM
omanykama. J. Canma, Obaueayuono npago, ctp. 579, ca Tamo HaBeneHUM cyackuMm ojurykama. C. Iluroj, Ynan
173, y: b. Barojesuhi, B. Kpysb (ypen.), Komenmap 3axona o obaueayuonum oonocuma, crp. 636—640.

648 M. Kapanuxuh Mupuh, O6nueayuono npaso, ctp. 621.

649 M. LietxoBuh, Y3pouna eeza y oowmemnom npasy, ctp. 242.

850 K. C. Pophesuh, B. C. Crankosuh, Obrueayuono npaso, ctp. 373.

851 R, Zimmermann, op. cit., p. 1096.

852 M. Kapanuxuh Mupuh, I'pahjanckonpaBHM TpETMaH HMBOTHILE Y INTETHOM Jorahajy, ctp. 164-165.
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yCJIOBMMa), MMa ycCJoBa 3a NPHUMEHY MpaBwia O OO0JEKTHBHO] OATOBOPHOCTH jep Cy
uckopuiheHa ornacHa cBOjCTBa JKUBOTHH-E, HAKO HE OHA OIMacHAa CBOJCTBA 300T KOJUX CE MHAYE
cMmarpa KMBOM omacHoM ctBapu. Camo Teno Mauke, 300r yera je W UCKopultheH OBaj
OYMIVICTHU TpPUMEp, HEMa OIMACHHX CBOjCTaBa, T€ OJATrOBOPHOCT HE Tpeba 3acHOBAaTH Ha
00jEKTUBHOM IMPUHIIUITY (OCUM YKOJIMKO j¢ Madka 0aueHa ca HapOuuTe BUCHHE, Al Ta/Ia j& ped
O OIrOBOPHOCTH 3a INTETYy ycien mana, Oanama WM TpPOCHIIamka W3 mpoctopuje). Y
[{umepmaHoBOM npuMepy Tpeda MPUMETUTH | Ja j€ ped O IPOy3pPOKOBabY MITETE YIOTPeOOM
KUBOTHIHE KA0 CPEACTBA HAHOIICHA IITETE APYrOMe, T€ J]a HUje ped O HITETH OJ1 )KUBOTHIHE.

VYuenthe XMBOTHE y TMPOY3POKOBAKY INTETE HE Mopa OUTH OOCNEKEHO HEHUM
OTIACHUM CBOjCTBMMA, y KOjHM CITydJajeBUMa OMPaBIaHO M30CTaje 06jeKTHBHA 0roBopHOCT.®>?
[ToBehanu pu3uK mITETE O] )KUBOTHHA YCIOBJHEH j€ YHILEHHUIIOM J1a OHE ITOCeNyjy crennduyna
¢u3nuKa cBOjcTBa (BEIHMKE JUMEH3Hje, CHAra, OIITPU OYmbaIlM, KaH[e, 001Jbe) Ui moceOHa
MPUPOIHA CBOjCTBA (MPENATOPCKUA WHCTHHKTH, )KECTHHA, CIIOCOOHOCT J1a YIapy eIeKTPUIHOM
CTPYjOM HJTU YIIOTPEeOU OTPOB), 300T KOjUX Cy Mpuiiarohene onOpanu u Harmany. [llupuna nojma
OITIaCHE CTBAapH — CTBApH KOje Cy OIacHe 300T CBOjMX OCOOWHA, IMOJIOKaja WU yIoTpede —
npyxa mMoryhHocT noaBolema >KMBOTHE-€ I10J] OBaj M0jaM YaK M KajJa IITeTa HHMje HacTaja
peanu3aiijoM pU3MKa KOjU Cy y Be3M ca OcoOMHaMa >KHBOTHH-E, Beh W camMo 300T HEeHOT
nojoxkaja (KMBa WJIM MPTBa *KMBOTHHA Ha MYTY) M 300T ynorpeOe (HaBoheme KUBOTHHE,
Oalame KUBOTUIE 3HAUYaJHE TEXKHUHE).

OmnpaBiaHo je MUTamke Ja JIU Cy CBE KUBOTHILE OMAcHe cTBapu. Y nomahem mpaBy He
[I0CTOje TO3WTHUBHONPABHU NPOMHMCH KOJU PErylully HUTame MpaBHE KBaluUKaluje
KHUBOTHHA Ha 00MYHe U onacHe cTBapu. [Ipema Hanpry 3akoHa 0 0ArOBOPHOCTH 3a HaJIOKHALy
mrete u3 1951. ronune, onmacHa cTBap je OHA YH]U TOJIOXKA], UITH YIIOTpeOa, Wik 0COOMHE, UITH
caMo TIOCTOjal€ MPEACTaBJba]y M3BECHY OIMACHOCT 3a OKOJIMHY, 300T 4yera oHa Mopa OuTH
HaJIIeaHa WK yIoTpebdibaBana ca BehoM maxmom.%> YV HarpTy oiroBopHOCT 3a JKHBOTHEbE
6una je oOyxBaheHa y OKBHpY OITOBOPHOCTH 3a omnacHe ctBapu. CKulla je cajapikaja cClIM4aH
1ojaM OIacHEe CTBApH — YMjU MOJN0XKa], WK yrnoTpeda, Wil OCOOMHE, M CaMO MOCTOjamke
TpesncTaBbajy moBehaHy omacHOCT 3a oKkonmuHY.®>® YV CKHIN KHBOTHESE Cy H3JBOjeHE Kao

noce6Ha BpcTa omacHe cTBapu.®®® MeljyTum, oBu npeanosu Hucy nocranu geo 300.

853 M. Kapaunuxuh Mupuh, O6ruzayuono npaso, ctp. 621.

854 Bunern: un. 17 Haupra 3akoHa 0 OATOBOPHOCTH 3a HaJOKHAAy LITeTe, HaBeleHo mpema: M. Auapejesuh,
[TpaBHa kBanMdpUKaIrja KHUBOTHHA, CTp. 101.

855 Bunern: un. 136 Ckure.

856V nemy | Hactanak ob6asesa, y onessky |l IIpoyspokoBame mrere, y raasu |V nog nacinosom Odzo6oprocm 3a
onacre cmeapu Ovina ¢y 00jennib-eHa YeTHPH OJICeKa: jelaH KOjH je caapiKao OMIITEe 0JIpeI0e O OTOBOPHOCTH 32
OIacHEe CTBAapH, U TPU OJICEKa Koja cy ypehuBama Tpu ciydaja OJrOBOPHOCTH 3a MOCEOHO U3IBOjCHE OMACHE
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[Iponucu mpenpaTHOr IMpaBa yBa)kaBalld Cy MpaBHY KBaJU(UKALH]Yy KHUBOTHI-A HA
nomahe u JuBIbE, Y TIOIIENy CTUIAKA MPaBa CBOjUHE HA HUUMjUM MOKPETHHM cTBapuma.®’
PaznukoBame Ha ITyMCKe 3BepH U MUTOME KUBOTUIe Y CI'3 HUje yTHIIamo Ha OATOBOPHOCT 3a
mTeTy. BiacHUK >KMBOTHI-E je OAroBapao IO MPUHIMILY IPETIIOCTaBJbEHE KpHBHIE, 03
003upa Ha BEeHY MPUPOY. 3a HUUH]jE )KHBOTUIE HUKO HUje Ouo oxroopas. [Ipema OM3 1T,
oJ 3Hauaja je 6o aa i goMaha KMBOTHI-A MMA HABUKY Ja M3HEHAIa HACPHE HA JoBeka.®®
[Tonoxaj omreheHor u mMTETHUKA OUO je YCIOBJbEH PA3IMKOBAKEM JIOMaNHX KUBOTHHA KOje
MMajy TaKkBy HaBUKY U OHUX KOje HeMajy. BiacHuk nomahe xMBOTHIbE je ONroBapao 3a MTeTy
KOJy HEroBa >KMBOTHE-A MPUUMHU JPYroMe, MO MPUHIUIY MPETIOCTaB/bEHE KpPUBHIIE.
OAroBOpHOCTH je MOTao Ja ce OCI000AM aKo JI0OKa)xe Ja HeMa HeroBe KpUBHIIE (371e HaMepe
wim Hemapa). Mehytum, ako je ped o )KMBOTHUIGM KOja JI0 TaJa HUje uMalla HaBUKY Ja HaCpHE
Ha YOBEKa, OHJIA j¢ Ba)KWJIA MPETIOCTABKA JIa BIACHUK KUBOTHIGE HUjE KPUB, TE j& OJTr0Bapao
0 MPUHIIMITY JOKa3aHe KPUBHIIE — aKo OIITeheHU ToKaxe Aa je OUio 371e HaMepe Wik Hemapa.

Panuja nomaha nureparypa pasnukoBaia je ayTope Koju yBaxkaBajy MoJeily >KUBOTHA
Ha OOMYHE U OIIaCHE CTBAPH U ayTOPE KOjU CBE KUBOTHIHE CMATpajy onacHUM ctBapuma. OTyna
ce makma HY)KHO nocBehyje mpaBHUM KBaJM(UKallMjamMa KUBOTUA. [IpBY rpymy ominkyje
3HauajHa HEXOMOTEHOCT jep Cy pa3IMuUTH KPUTEPH)YMH 0JIe)1a y3UMaHU Kao PEIeBaHTHH.

ITpema Jakmuhy, camo JMBJbE )KHUBOTHHHE Cy OITACHE CTBAPH, JIOK CYy CBE OCTajle OOMYHe
ctBapu.®®® Tojenuny ayTopy HMEHMIH Cy TIOTEHIMjalHy OMACHOCT JIa Ce KUBOTHHE>A MCTPrHE
KOHTPOJIM YOBEKa U MPOy3poKyje mreTy. CBe NUBIbE KUBOTHILE Cy OMACHE CTBApH, a joMahe
KHUBOTHEE Cy OITACHE YKOJIMKO CY BbMXOBH MOCTYIIM OJIMKU MOCTYIIMMA TUBJBUX )KUBOTHHHA.
Taxo, naxo nomahe XuMBOTHE-E, OMK, Ko M mac cy omacHe cTBapu.’® Ca mpyre crpane,
AHgnpejeBuh je cmarpao Jia je OnpaBIaHO TPETUPATU CBE KUBOTHEE KAO OMAcHE CTBApH y
noMeHy onroBoprHoctH 3a mrery.®®! Tlpema meMy, HHje o 3Hauaja MCIUTHBAKE Ja U je
KUBOTHHbA CKJIOHA J]a YMHU ILITETY MO CBOjOj MPUPOIN UM HE, HUTH Ja JIM j€ U PaHUje YNHUIIA
mrere. 3a MPUMEHY MpaBUia O OATOBOPHOCTH 32 OMAcHE CTBAPU JIOBOJHHO j€ Ja je IITETY

MPOY3pPOKOBaja JKUBOTHA, 0€3 HEMOCPETHOT YTHUIAja YOBEKA. YIIPABO j€ 0COOMHA KUBOTHIHE,

CTBapH — CTBApH Ca HEOCTATKOM, XHBOTHIbC U TpaljeBuHe. [lakie, OArOBOPHOCT 3a IITETY OJ1 XKUBOTHIbA Ouia je
npeUIokKeHa Kao mocebaH ciryyaj OArOBOPHOCTH 3a IITETY oJ onacHe cTBapu. M. Koncrantunosuh, Obrueayuje
u yeosopu, Ckuya 3a 3aKOHUK 0 obaueayujama u yeosopuma, ctp. 81-84.

857 TIpaBo cBOjUHE Hajl JMBJLMM KMBOTHHE-A CTHIAHO j€ H-MXOBUM XBaTameM Wi yOujameM. TakBo MpaBuIIo
canpxke 8§88 235-241 CT'3 u wi. 74-78 OU3 11T

658 Bumern: wi. 582 OMU3 11T

859 3, Jaksi¢, Obligaciono pravo, ctp. 323.

660 M. Mwurnh, O HaKkHaou WITETE NPUYMEEHE KUBOTHEOM — TIOBOJOM jEIHE CYICKE OJUIyKe, [acHux
Aosoxamcke xomope y AIIB, 6p. 2, 1961, ctp. 5 u 6.

861 M. Annpejesuh, [Ipasna kBanudukamja *UBOTUHA, cTp. 103.
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Jla MOXe J]a c€ CYIpOTCTaBU BOJbU YOBEKA U /A Jejla HE3aBUCHO O]l HEroBE BOJbE, OIJTyyHa
KapaKTepUCTUKA KOja ce y3uMa y 003Mp MPUIMKOM KBaIM(PUKOBamka KUBOTHHEE Ka0 ONAcCHE
ctBapu.®®? heros cras mpuapyxyje ce rpynu ayropa Koncrantunosuh, I'amc u Bophesuh.®%

Bopheruh je nctuiao onpaBaaHOCT Pa3IUKOBakha JKUBOTHIHA KOj€ CY Y BIACTH YOBEKa
¥ KMBOTHH>A Koje Hucy.®®* BrnacHuk (mpskanai) oaropapa 3a IITeTe Ol JKMBOTHI>A Y H-EroBOj
BiacTu. JKUBOTHI-E KOj€ HUCY y BJIACTH YOBEKA JlaJhe Ce JieNe Ha 3amTuheHy U He3alTuheny
JIMBJbAY, a OJITOBapa CE CaMo 3a IITEeTe O 3alTuheHe NuBJbadu. THMe ce caMo MpyXka OAr0BOp
Ha MHTalkE 3a IITETE O]l KOJUX JKUBOTHIA Ce oiroBapa. Y 00a ciiydaja OJrOBOPHOCT je
o0jexTHBHa jep, npeMa bophesuhy, cBe )xnBoTHIHE Cy onacHe cTBapu. OH ykasyje 1a je moryhe
IIPABUTH PA3JIMKY, 110 YIVIEAY Ha HEMA4Ko MpaBo, Mel)y BIaCHUYKUM JKUBOTHH-AMa Ha KOPUCHE
U JIYKCY3HE, T€ OBOM Pa3JIMKOM YCIOBHTH OCHOB oAroBopHoctu. He onpuuyhu Ty MmoryhHocr,
10 HEMY HIIaK MpeBary OJJHOCH HJIgja jeJUHCTBEHOT MPABHOT PEKUMa OJTOBOPHOCTH.

Koctuh je de lege ferenda npennarao paznukoBame KUBOTHHA Ka0 OMAacHE U 0OUYHE
CTBapH U TOM DPA3JIMKOM YCIOBHMO NpPHUMEHY ojroBapajyher pexxuma oxnroopHoctu. IIpema
HEMY, OTIPABJIAHO j€ 33/IPHKaTH CaMO KBAJTM(UKAIH]Y JUBJHHX )KUBOTHHHA KA0 ONIACHUX CTBAPH,
3a MITETy Of] KOjuX Tpeba onropaparu 1no o0jeKTUBHOM IpuHLHUIy. Jlomahe xuBoTHIE Tpebda
cMaTpaTH OOMYHUM CTBapUMa M OJTOBOPHOCT 3aCHOBaTH M0 CYOJEKTUBHOM IPHHLUIY
(mpeTnocTaBibeHa KpUBUIIA BIaCHUKA). MelyTuM, ako ce y mormieay nojeJMHUX Bpcra gomahux
KUBOTHHA TIOKAXKE J1a j€ TaKaB MPABHU PEXUM OATOBOPHOCTH HEJOBOJhAH, 300T pHU3HKa IITETE
KOJy T€ BpCTE MPEICTaBbajy (Ha MpUMED, IICU U MayKe), y OAHOCY Ha bUX MOCEOHUM 3aKOHMMa
Tpeba perynucaru o6jekTuBHy onroBopHoct.®®® Jloma crpana HaBeeHOT MpeIora OrIena ce
y HEpaBHOTEXH 00jEKTUBHE OJTOBOPHOCTH 32 IITETY O] ByKa U Cy0jeKTUBHE OJITOBOPHOCTH 32
IITETy O]l OBHAa MM OWKa KOJU HAacpHy Ha YOBEKa, Ka0 M Yy HEpa3jallllbeHOM MHUTamby
OAITOBOPHOCTH 3a IITETY Off TPAHUYHHX KaTeropuja (PUMUTOMIbEHE U MTOMBIHAJIE KUBOTHIHE).

JenHako Kao M mpaBHA HayKa, paHHUja Cy/ICcKa Ipakca ce OJUIMKOBalla HeyjeqHaueHoIhy
npaBHE KBaIM(]UKaLMje )KUBOTUIA. TOKOM IEAEeCeTuX rojivHa MpoLUIOr Beka, BpxoBHU cya
HP Cp0uje y nojeannum npecynama u3paxxaBao je CTaB Jja KOWbU HUCY ONIaCHE CTBAPH, JOK j€

y JpyrHM TIpecylama OMO cTaBa 1a JKMBOTHHbE jecy omacHe ctBapi.®® Hu y kacHmjum

852 M. Aunpejesuh, Odzoeoprocm 3a wmemy Kojy npuuuni scueomurba, crp. 21.

863 Ananu3a cTaBOBa HaBeEHHUX ayTOpa NpeicTaBibeHa je y: M. Anapejesuh, [TpapHa KBanu(HKaLK]a SKUBOTHEA,
crp. 102.

864 K. C. Bophesuh, B. C. Crankosuh, Obrueayuono npaso, ctp. 373.

865 J1. Kocrwh, 0p. cit., ctp. 106.

866 Y npecyau Bpxosnor cyaa HP Cp6uje Ik 1505/56 o 8. jymna 1956. roaune HCTAKHYTO je Ja KOWHU HICY TAKBE
CTBapH KOje caMHUM TI0CTOjamkeM W ynoTpeboM moBehaBajy omacHOCT 3a okoyiMHy. Y nipecynn BpxoBHoOTr cyna
HP Cp6uje I'x 1148/58 ox 16. aBrycra 1961. roguHe HCTAaKHYTO je J1a 3a IUTETY KOjy IPOY3POKY]Y KUBOTHEE
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roguHamMa HHje OWJIO TOTIIYHOT Cllaramkba O ONAacHO] MPUPOIW TMOjeIUHUX BpcTa JoMahux
kuBoTUba. BpxoBuu cyn HP XpBarcke y omnyny U3 ocamieceTux roJuHa KBann(UKoBao je
KpaBy Kao0 ONAcHy CTBap, mTo je om0 npeameT kputuke.®®’ Tapamma cymuja BpxosHor cyna
HP Cpbuje ucrakia je 1a KpuTepujyMu 3a OLEHY OIMAacHOCTU Tpeba Jja ce THUy yOoOHuajeHor,
HOPMAaJTHOT IIOHAIIamka Kpase y oApel)eHoj cutyaruju, mo KoM KpUTEpHjyMy KpaBa HHje OIlacHa
ctBap.®®® TakBe mpumenOe ykasyjy 1a HUje CBaKa IITETa y KOjOj YUECTBY]Y KUBOTHIHC IITETA
on omacue ctBapu. [loTpeOHa je oleHa Ja JH je KUBOTHIA y JIaTUM OKOJTHOCTHMA 3aucTa
npejcTaBibaja onacHy creap. Mehyrtum, yoOudajeHO MHUPHO TOHAIIAmkE KUBOTHIE Takohe
HUje KPUTEpPUjyM KOju OW OJCTpaHUO CBOJCTBO omacHocTdU. HyxHO je carienaru ja v je
KUBOTUIbA, Y IaTUM YHEEHHYHUM OKOJTHOCTHMA, IIPE/ICTaBIba N3BOp MoBehaHe OmacHOCTH ¢
003MpOM Ha CBOj€ MOHAIIAKE, OCOOMHE WIIH TTOJIOKA].

[TpaBUIHHMK O HAYMHY JIpKarka Maca KOju MOTY TPE/ICTaBbaTh OMACHOCT 32 OKOJIMHY je
JeIMHY TO3UTUBHOIIPABHH IPOIHKC KOjU IUPEKTHO OTIPE/IesbYy]je IPUPOIY KUBOTHIE y JoMaheM
npaBy. Onacan nac je Ouo Koja jeZJMHKa BpCTe 11ca KOjU ce IpKU Kao KyhHM JpyOuMall, a Koju
MO’Ke J1a TIPEICTaBIba OMACHOCT 3a OKONHHY, 300T CBOT IIOHAIIamka, HaMeHe uiu mpupoe.
300r nmoHaiama, OIIaCHUM IICOM CMaTpa ce OHaj KOju je 06e3 OUMIIIeTHOT TTOBO/a HAlmao YOBEeKa
WM IpYTOT T1Ca ¥ HAHEO MY TesecHe noBpeze min cMpt. C 0031poM Ha HaMEeHY, OIlacaH je OHaj
nac KOju je y3rajaH, OIHOCHO JpecupaH 3a 6opOe maca uiu je Hal)eH y opraHu3oBaHoj 6opou
ca IpyTuM TICOM, Kao M 1ac HAMEHCH 3a YyBamke MMOBUHE MJIM Kao TeJecHH dyBap. I1o cBojoj
MIPUPOAH, OTIACHH Cy TICH pace MUT Oyl Tepujepa WM MeIIaHall Te pace KOju He MOTHYe U3
KOHTPOJINCAHOT Y3roja, Kao U ICH pace Oyi Tepujepa, ctapop Tepujepa, aMepudKor cragop
Tepujepa ¥ MUHM OyJl TepHjepa WM MemaHan Tux paca.’’® Ciyx6eHu NCH ce He cMaTpajy
OMaCHUM TICUMa y CMHCIy OBOT' TPaBWJIHUKA, T€ MHUXOBH BIACHUIU HE MOIIEKY
aJIMUHUCTPAaTUBHUM o0aBe3aMa. VICTOpHjcKM TIOCMarpaHo, MPaBHIHHK O JpXKamy Iaca y

nomahieM TIpaBHOM CHCTEMY Pa3IHKOBao je rce Ha obuuHe u 310hyane.’’!

oJlroBapa COINCTBEHHK IO NpPaBWIIMMa KOja Bpe/ie O OATOBOPHOCTH 3a omacHe cTBapu. HaBemeHo mpema: M.
Annpejesuh, [IpaBHa kBanmQuKkayja KuBoTumka, crp. 102, ¢. 51 u 52.

87 J. Tajosuh, IllTeTa on XMBOTHIA M 3aKOH O obauranuonuM oxHocuma, y: C. Ileposuh (ypen.), 3axon o
obnuzayuonum oonocuma 1978—1988, Krwuea o decemozoouwmuyu, Cases ynpyxema npasHuka CP Cpouje,
Beorpan, 1988, ctp. 665.

858 |pidem.

669 Buneru: un. 2 IlpaBuiHuKa o HauMHY JApKamba Maca KOju MOTY IIPEeCTaBJbaTH ONMACHOCT 3a OKoyuHy, ,,CIL.
rracauk PC”, 6p. 65/2010. IIpaBriiHuK je JOHEO MHHHCTAP MOJHONPUBPEIE, IITyMapCcTBa U BOJAOIPUBPEC.

670 1bidem.

571 Aunpejesuh rosopu o Taga Baxehem IIpaBUITHUKY O JpsKarby U pErHCTPALMja 11aca KOjH j€ CBE IICe pa3InKOBao
Kao oOMYHE W 370hy/iHe, a KaTeropucao MX Kao Ice 4yBape, JOBauke Ice, OBYapCKe Mce U aykcy3He mce. On
MpaBHE KaTeropuje Tica 3aBUCHO je TPONHCAHH PEKAM HHHUXOBOT Ipkama (dyBama). M. AHapejesuh,
00e060pHOCm 30 Wimemy KOJy NPUYUHU JHCUBOMURbd, CTP. 28.
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[IpaBUIHHK je aJMHHUCTPATHBHOI KapakTepa W camo ojpeljyje obaBe3e BiIacHUKa
OTaCHMX Taca y BEe3W HauWHa FUXOBOT UyBama, alld HE yTUYE HA PEXHUM rpaljaHcKorpaBHE
oaroBopHoctu. Mmnak, oH je mokaszaresb Aa y AomaheM NIpaBHOM CHUCTEMY HHjE€ CTpPaHO
pa3MKOBakE JKMBOTHIbA M YCTAaHOBJbABAKE IPABHHUX IOCIEIUIIA TAKBOT PA3JIMKOBAamba.
CucreMcko TymMauewe rnpasa omoryhasa aa ce y rpa)aHCKOM NOCTYIIKY IO 3aXTEBY 3a HAaKHATY
IITeTE yBaKe W aJMHHUCTPATHBHH IPOIMUCH KOJH PAa3JIHMKYjy MPHUPOILY JKUBOTHHA, TE Yy
3aBHCHOCTH O IbUX OJUTYYUTH O MPABHOj KBaTH(PUKAILIU]U )KUBOTUILE.

KBanudukoBame )KMBOTHA KA0 OMACHUX CTBapu y AoMahem mpaBy MMa CBpXy Jia ce
IITEeTa OJf XKMBOTHHbA TOJBEIE O]l PEXKUM O0jEeKTHBHE OArOBOPHOCTU. PacmpaBa ma iu je
KUBOTHIbA OMACHA CTBAap ryOM Ha NPAaKTUYHOM 3Ha4ajy Kajga je MpomucaHa O0jeKTUBHA
OATOBOPHOCT 32 INTETE OJ )KUBOTHIHA. TakBa 3aKOHCKa oapenda He Tpeda HyKHO Ja CallpKu
onpeheme KUBOTHILE Kao onacHe ctBapu. Y ToMm cmuciy Jlosa (borman Jlo3a) ykasyje na je
OCHOB OJI'OBOPHOCTH 3a IITETY O] )KUBOTHUHA Kay3aJIUTET, aJIA HE 3aTO IITO je )KUBOTUHA U3BOP
noBehaHe OMACHOCTH, HEro jep IOCTOjU JPYINITBEHa IOTpeda Ja ce Ha TOM OCHOBY
OATOBOPHOCTH pa3pelny nurtame obemrehema u aa ce omreheHoOM npyXu NOTHYHHUja U jada
3amTuTa.8’2 ONroBOpPHOCT 3a OMAacHe CTBAapH je CaMo jeJaH Of CilydajeBa OOjeKTHBHE
OZITOBOPHOCTH, MAKO OBaj Cllyyaj MMa KapakTep omiuter npasuia. [lopex mera, mocroje u
JPYTH PETYINCaHM CllyuyajeBU O0JEKTUBHE OJrOBOPHOCTH 3a IITETY y KOjUMa HE Y4YECTBY]Y
omacHe CTBapH, HUTHU TOCTOjU omacHa jaenaTHOCT. O0jeKTUBHA OJATOBOPHOCT 3a IITETY Of
KUBOTHIbA Pa3BHJa C€ TPe HO OOjeKTHBHA OATOBOPHOCT 3a INTETY Ol OMACHHX CTBapH.
[Tocmatpajyhu nmpumepe of Ka3yMCTHUYHOI PHUMCKOT IpaBa O JaHac, MPaBHU CUCTEMHU
perynuury o0jeKTUBHY OATOBOPHOCT 3a HITETY O )KUBOTHHba 0€3 AUPEKTHOT 3aXTeBa Jla TaKBa
KUBOTHHAa MMa omacHa cBojctBa. Jom je Jlyma (Domat) mctumao ga mopenak Koju Jbyau
cTBapajy obaBe3yje, He caMo Jia C€ HEe HAaHOCH IITETa APYTOME OHHM IIITO C€ TTOCEAY]j€, HETO
Jla ce TO IITO ce MOCe/yje YyBa y TAKBOM CTamby Koje He mreTH Apyruma.®’ Tako u KHBOTHE
Tpeba dyBaTH /1a He HAaHOCE LITETY APYruMa, 6e3 003upa J1a I Cy OHE BEJIMKE WK Majle, 1a JIn
MMajy jake 4eJbyCTH, pOTOBe, (M3UYKY CHAry, WU Cy CKJIOHE Ja moBpel)yjy Jbyae.

Koctuh uctruye na cy )KUBOTHIE¢ KapaKTEPUCTUYHE ONTACHE CTBAPH 3a IMOJHOIIPUBPEIHA
JIPYIITBA, 2 CY TIOTOM M 3rpaje obyxsahene, a o HHAyCcTpHjcke epe 1 Mamune.’* MelhyTum,
TakBa KBalM(UKalMja >KUBOTHUHA YMHU ce€ mienajyhu yHaszal: aaHac MMaMo OOjeKTUBHY

OJI'OBOPHOCT 3a IUTETY Ol OMACHUX CTBAapH, OJrOBOPHOCT 3a IITETY Of XUBOTHHA Ouia je

672 5. Jloza, Obauzayuono npaso, Cyx6enu rnacuuk, beorpaz, 2000, ctp. 238.
673 Haseneno npema, JI. Koctuh, op. cit., ctp. 16.
674 Ibidem, ctp. 33.
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00jeKTUBHA — JIaKjie, )KUBOTHUIE Cy CMarpaHe OINAacCHUM cTBapuma. MelytuMm, oOjeKTHBHA
OZITOBOPHOCT 3a CTBapH pa3BUjeHa je y (paHIyCKOM MpaBy YIPaBO y BE3M MalllMHA U
MOCTpOjeha KOju Cy cTBapanu moBehu u3Bop omacHocTH. Beh Tana je mocrojana o0jekTuBHA
OJITOBOPHOCT 32 IIITETY O )KUBOTHHA, 3aKOHOM ypeheHa kao mocebaH ci1ydaj ONrOBOPHOCTH 32
mreTy y GpaHIlyCKOM IpaBy, T€ HUje HY)KHO KBaJTH(PHKOBATH )KUBOTUEHE KA0 OMTACHE CTBAPH.

Teopuja pusmka, kKao jeqHa oj Hajmmpe npuxBaheHUX TeopHja Koje objaiimaBajy
00jeKTUBHY OJITOBOPHOCT, yKa3yje Ja JHIIC KOje CTBapa WU OIpKaBa PU3UK HAHOIIICHA IITETE
JIpyroMe JIyXXKHO je Ja HaJOKHAJM INTETY YKOJIMKO JIO pealu3anuje pusnuka nohe.
KoncrantuHoBuh je MCTHIIA0 Ja je OCHOBHA HJigja OBE TEOpHje MpaBHA CUTYPHOCT —
YCIIOCTaBJbakhe pPaBHOTEXKE HM3Mely IpyIITBEeHE KOPUCTH OJ aKTHBHOCTH Koje moBehaBajy
MoryhHOCT HpOy3pOKOBam-a INTETE U TepeTa IITeTe KOjH MOroau KonkperHo nuie.®’ IIpasua
CHUTYpHOCT 3axTe€Ba Jla HapylleHy HMMOBUHCKY Mo3ulujy omTeheHor Tpeba ma mompaBu
BJIACHUK OITACHE CTBapH, HE 3aT0 IITO je€ KPUB, HEro 3aTo IITO je IITeTa MPOy3pPOKOBaHA.
Mehytum, nuie onrorapa mo 00jeKTMBHO] OJTOBOPHOCTH U 3a IITETE€ KOjeé HAcTaHy Oe3
yrnotpebe onacHe CTBapH, TE HUje HY)KHO BE3UBATH OCHOBHH Pa3JIoT 00j€KTUBHE OJITOBOPHOCTH
3a omacHe cTBapu. Tacuh mpaBHO-MOJUTHYKK Pa3JioT KOjU ONpaBAaBa MPUMEHY O0jeKTUBHE
ONTOBOPHOCTH BHAM y Hieju npaBuunocTu.®’® Vcrahu jenan Takap NpUHIMI HE MOXe OHTH
norpeurHo. berosa onmrocT Aaje CUrypHOCT 00yxBaTa CBUX CHUTYalfja Koje MPaBo MOJABOAU
non chepy mpuMeHe 00jeKTHBHE OATOBOPHOCTH, YKJbYUYjyhH M OATOBOPHOCT 3a IITETY Of
KHUBOTHIbA. Kao 1mITo je paHuje ykazaHO, Ha OBOM IPUHIIMITY 3aCHHBA CE€ U caMa Cy0jeKTHBHA
OZITOBOPHOCT, OJHOCHO MHCTUTYT MPABHE OJITOBOPHOCTH YOIIIIITE.

OOGjeKkTuBHA OJIrOBOPHOCT 3a LITETY OJl )KMBOTHIA HUJE YBEK YCJIOBJbEHA HHUXOBOM
KBaJIM(UKALIMJOM Ka0 OMAcHMX CTBapu. 3aKOH O JUBJbAauM U JIOBCTBY ypelyje 00jeKTUBHY
OAITOBOPHOCT KOPHCHHKA JIOBHUINTA WM JP)KaBe 3a MITETY KOjy MPHYNHY 3alITHheHa JUBIhad.
ITojam 3amTrhene auBsbauun oapeleH je TOBHUM NMPOIUCHMA JIa JIH je U Ka/1a j€ JIOB TAKCATUBHO
HaBeJIeHUX BpCTa JUBJba4dM J03BOJbEH. BaH TOT Kpyra, CBe JUBJbE KUBOTHI-E CYy He3amTHheHa
JIMBJbAY, HAKO )KUBE Y UCTOM €KOCHUCTEMY ca 3amTHheHOM AMBJhadd. [Ipyrum pednma, mojam
3amrTrnheHe TMBIJbauu HUje YCIOBIbEH YHEHCHUIIOM JIa JIH j€ IITeTa HacTasla O] TUBJbadH Koja ce
HaJla3u y OKBUPHMAa JIOBUIITA, I7ie c€ 00aBJba 103BOJbEHA JIOBHA aKTUBHOCT. HanpoTtus, mrety
o7 3amiTHheHe TUBJbaYM JIMIE MOXKE J1a IPETPIX BaH TEPUTOPH]je JIOBUILTA U Ouhe 0JroBopHa

Jp>KaBa; MITETY O He3alTuheHe AUBJbayy JIUIE MOKE J1a IPETPIH U Ha TEPUTOPH)HU JIOBUIIITA,

675 M. Koncrantunosuh, OCHOB 0JrOBOPHOCTH 3a IPOY3POKOBAHY IITETY, CTP. 296 1 Aajbe.
676 'B. Tacuh, OaroBopHOCT 3a PU3MK, CTP. 266.
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aJIM HY KOPUCHHMK JIOBHIITA HY Jip>kaBa Hehe Outu oaroBopHu. OroBOPHOCT OBUX JIMIIA CE HE
3acHUBA Ha MOT'YNHOCTH KOHTpOJIE 3alITHheHe TMBJbaul, HUTH HA PU3UKY KOj€ OBE KHBOTHHHEC
npencrasibajy. Crenu na ce 00jeKTHBHA OJrOBOPHOCT KOPHCHHKA JIOBUIITA M ApPXKABE HE
3aCHUBA Ha KBaJU(HKALWjU 3alITHNeHe AMBJbAYM KA0 OMACHE CTBAPH jep M30CTajy pa3iio3u
3amTo HezamTuheHa TuBJbad HUje onacHa cTBap. KopeHuTu pasiior oBor ciy4aja 00jeKTUBHE
OZITOBOPHOCTH 3a HITETY JISKU Y KOPUCTUMA KOje JprKaBa U3BJIAuH U3 JIEIATHOCTH KOjy 00aBJba,
JONYIITAkhEeM U OPraHW30BaEEM JIOBHE JICTATHOCTH HaJ| KMBOTHELCKMM BpCTama 3a Koje
MIOCTOjH JIOBHO HHTEPECOBALE, & HE UCKIbYUYMBO 300T FbHXOBE OMACHOCTH.

HcTo Tako, 00jeKTHBHA OJTOBOPHOCT 3a IITETY OJ] HAIYIITCHUX KHUBOTHEbA U3BHUPE M3
HA/IJICKHOCTH jeMHUIIE JIOKAJTHE CaMOYIpaBe J1a 00aB/ba KOMYHAJIHY JICJIATHOCT U Y OKBHpUMa
€ JIa Ce cTapa O 300XUrdjeHu. [I[puToM HUje Hy)KHO J1a je ped O MITETH OJ] OTTACHE HAITYIITECHE
KUBOTUIbC. HampoTuB, jequHMIA JIOKAJTHE CaMOYyIpaBe CHOCH OIrOBOPHOCT 3a IITETY Koja
HACTaHE O]l HANYIITCHUX JKHUBOTHIbA, YaK M Kaja IITeTa HUje pe3yiaTar HEHHX OMaCHHUX
cBojctaBa.’’”’ OCHOB meEHE ONTOBOPHOCTH jECTE HEBPIICH-E HIM HEPEJOBHO BpIICHE
JIENIATHOCTH, Koja je y ommteM uHTepecy (wi. 184 300). V oba HaBeneHa nmpumepa ped je o
cllydajeBMMa 00jeKTUBHE OJTOBOPHOCTH 3a ILITETY O] KUBOTUIHA, IIPU YEMY U30CTaj€ HUXOBO
KBaJTM(UKOBakHE KAa0 ONMACHUX CTBApH, HUTH j€ TaKBa KBaIH(UKaIlMja pa3jior YCIOCTaB/bamba

00jeKTHUBHE OJITOBOPHOCTH.

3.1.4. OxarosopHO JUIE

Camo mreTa Koja ce MOKe MPHUIHMCATH Yy OJTOBOPHOCT HEKOM JIMILY MpeJICTaBsba ITETY
y nmpaBHOM cMuciy. MctoBpeMeHo, JiMiie oroBopa camo 3a IITEeTy Koja je mpaBHO oapeheHa
Kao HaIOKHaJuBa IITETA. Crora cy HOjMOBI/I IOTETC U OATOBOPHOT JIMIIA HY>KHO ITOBE3aHU paan
yCIIOCTaBJbama rpal)aHcKopaBHE OJTOBOPHOCTH.

C 063upom Ha To A2 y fomaheM IpaBy HHje PEryJIUcaH CIy4aj OATOBOPHOCTH 32 IUTETY
OJ1 )KUBOTHH»A M JIa C€ OBH CJIy4ajeBU yIMoA00JbaBajy OJTOBOPHOCTH 3a OMAacHE CTBApH, TO U
110jaM OATOBOPHOT JIMIIA TPaKUMO Mel)y mpaBuiIMMa 0 OrOBOPHOCTH 3a ornacHe cTBapu. 300
rOBOpPH O MMaolly omacHe ctBapu. Kaga je ped o MITETH O]l AMBJbUX KUBOTHHA, 3aKOH O

IMBJbAYM U JIOBCTBY YTBphyje Aa Cy OArOBOpHA JMIIa KOPHUCHUK JIOBHUIITA W HAJJIEKHO

677 )KuBoTHIba je AKUBa OIIaCHA CTBAP, TE CE OBO CBOjCTBO I'yOu meHnM yrunyhem. MelyyTum, yrunya ;KHBOTHbA
MOe OMTH M3BOP OMACHOCTH 300T MoryhHOCTH pa3BUTKa 3apase, 3araljerba OKOJIMHE WM TPENpeKe Ha jaBHOM
nyty. Kaga cyn omiydyje o 3axTeBy 3a HakHaIy INTETE YyCJel YrHHYJE JKUBOTHIGE, PA3jio3d 3a HEHO
KBATH(DHKOBAKHE KA0 OMACHE CTBAPH CY PA3NIMUUTH y OJHOCY HAa OHE KOjU je KBATH(HKYjy Kao KHBY OMAcCHY
crBap. M. Kapannkuh Mupuh, I'palanckonpaBuu TpeT™MaH KMBOTHIbE Yy IITETHOM porabhajy, ctp. 161-162.
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MHHHCTApCTBO, ILITO Y MMOTOKEM CiIydajy 3Haun PermyOmuka CpOuja. 3a mrere o HaImymTeHux
’KMBOTHIbA OJI'OBapa jeAMHHIA JIOKAJHE caMOyIpaBe Ha 4Mjoj Ce TepUTOpuju Hamaze. U3
pEUYEeHOT cienyu Ja 1ojaM OATOBOPHOT JIMIA 33 IITETY O KUBOTHH-A HE MOXKEMO CBECTH Ha
JEAMHCTBEHH M0jaM UMaona. MelyyTuM, OAroBOPHOCT MMAO0IIa UMa KapaKTep OMILITET MpaBuiIa,
HACyNpOT OJIrOBOPHOCTH KOPHUCHHMKA JIOBHINTA M Jp)KaBe, OJHOCHO jEJMHUIIEC JIOKAIHE
caMoyTipaBe Kao u3y3eraka. Ha oBom mecty pazmorpruheMo mojam nmMaona >KUBOTHbE.

300 npomnucyje Aa 3a MTETY OJ] OMacHe CTBAPH OJroBapa meH nManail.®’® Kako 3akon
He oapelyje mojam mMaola, TO Cy YYMHUIIE CyACKa Mpakca W npaBHa Hayka. OppehuBame
MMaolla HeKaja HUje jeJHOCTaBaH 3aJarak, yclel pa3IHMYuTuX JHIA KOja C€ MOTY jaBUTH Y
OBOM CBOjCTBY. YKOJHKO j€ KMBOTHIbA OJy3€Ta MMAolly Ha MPOTUBIpPABaH Ha4YMH, 3a IITETY
KOja HaCTaHE OJ )KUBOTHI-E oAroBapahe MpOTUBIIPAaBHU Jprkanall. Mmanall ocraje oaroBopan
YKOJIMKO je OMOTYhHO TpOTHUBIPABHO OAY3UMAamke XHUBOTHHGE. YKOJIHMKO j€, TMaK, WMalialf
MIOBEPUO KUBOTHIGY HEKOM TpeheM nuiy a ce moMe ciayxu, oHo he 6utu oarosopso. Mcro
BaKU M aKo je Tpehe nuie nHaue Ty)HO J1a HaArIeaa )KUBOTHIbY, a HUje Ha pajay KoJ UMaolia.
Y o00a ciiydaja mmainal; OCTaje OArOBOPAH aKo j€ >KMBOTHEY IOBEPHO JIMIY KOje HUje
0CTNIOCOOJHEHO MJIH OBJIAITNEHO JIa ’hOME PYKY]eE.

3aKkoH 0 JOOpOOUTH KMBOTHH-A UMEHYj€ BIACHUKA U Jp)Kaolla Kao JIMLA Koja uMajy
TIpaBo UyBama M JApKama KUBOTHEe, H3Mel)y ocTanor.®”® Kako ce mojam oxrosopHor numa 3a
MIPOY3pOKOBaHy LITETY BE3yje YIPABO 3a IPaBO U 00aBe3y UyBamba KUBOTUIHE, PEUCHO YKa3yje

Ha HEJeIMHCTBEHOCT T10jMa OJITOBOPHOT JIHIIa Y Tpal)aHCKOM IpaBy.

3.1.4.1.1Tojam uMaoLa >KUBOTHHE

Ha tepeny je3nukor 3Hauema mojMa, uMaar KUBOTHILE j€ JIUIIE KOj€ MMa KUBOTHEY
y CB0jOj BJIAaCTH. 3HAuajHO MUTalkE IOCTaje O KOjoj BIACTH je ped — MPaBHO] BIACTH WIIH
¢u3nukoj BiacTu pacnonarama. OnpehuBame 1mojmMa MMaola MoapasymMeBa ONpelesbemhe 3a
KpUTEPU]YM KOJU M3][Baja TO JIMIIE O]l CBUX OCTAJIUX JIUIA KOja MOTY UMAaTH, Y OMJIO KOM BUAY,
MIPUCTYTI )KUBOTUIGY M TIPWIMKY pacrojiarama boMme. Taj KpuTeprjyM 3ampaBo OAroBapa Ha

NpEeTXOAHO IUTAKE PCICBAHTHEC IMPUPOAC BJIACTH JiMOA HaAJA XHUBOTUHBLOM Y TPCHYTKY

678 Buperu: un. 174-176 300.

679 Buneru: wi. 5 tau. 3 u 10 3[K. BiacHUK )KMBOTHILE j€ NPABHO WM (DM3HUKO JHULE, OJHOCHO IIPE1y3eTHUK,
KOje MMa TpaBo YyBama, ApXKama, y3roja, penpoayKinje, MpeBo3a, Kopuimhema U Mpoaaje )KUBOTHELE U KOje je
OJITOBOPHO 32 JKUBOT, 3aIUTUTY 3ApaBiba U JOOPOOUTH KUBOTHHA. J[prKamall 5KHBOTHIRE j€ TIPABHO WITH (HHU3UIKO
JMIe, OTHOCHO TIPEeIy3eTHHK, KOje MMa TPaBo YyBama, ApXKama, y3roja, penpoayKinje, MpeBo3a n Kopumhema
KUBOTHEGE, Ka0 U TIPABO TPOJIaje KUBOTHI-E HAa OCHOBY IMHCMEHOT O00pera BIACHUKA M KOj€ j& OATOBOPHO 3a
JKHUBOT, 3aLITUTY 3][PaBJba U JOOPOOUTH KIUBOTHEHA.
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Ipoy3poKoBama 1mTere. Ha mpuMep, Komb MOXe /1a IpUIaga jeIHOM JIMIY Kao BIACHUKY, aJlid
na Oyae M3IaT y 3aKyll KOBYIIHHIHM, IZIe Paad TPEeHEp KOma Kako OW TOCTH YKHUBAIH Y
PEKpeaTUBHOM jaxamy M y3UMaJIH 4acoBe. Y cy4ajy Jia KOk MPOY3pOKYje ITETy HEKOM T'OCTY,
MUTakE NI0CTaje KO je OATOBOPHO JIUIIE: BIACHUK KOHba, BIACHUK KOIYIIHUIE HITH TPEHEDP.

Paznukyjemo nBa kputepujyma, QopmaaHu (00jeKTUBHHM) W MaTepHjaTHU
(cy6jextuBHn, cymruHckn).®® ®opmamanm kputepujym umaoma oxpeljyje Ha OCHOBY
MI0CTOjarba MpaBHE BIACTH HaJl )KUBOTUEOM, OJJHOCHO OBJamIhema Ja JIMLe IpKU U KOPUCTH
KHUBOTHIbY 32 CBOj pauyH. To je BIIaCHHK JKUBOTHIbE, aJTM U HOCWIIALl OBJaera Mo IpaBHOM
OCHOBY YKE€M O MpaBa CBOjuHE. MarepujaiHd KpUTepHjyM umaouna oxapelyje Ha OCHOBY
nocrojamba (aKTHYKe BIACTH HaJ JKUBOTHISOM, OIHOCHO MOTYRHOCTH Ja JKHBOTHILY
HETNOCPEeTHO ApXKH, ynorpeOsbaBa u Haa3upe. To moxe Outh Owino koje nuie ca de facto
KOHTPOJIOM JKUBOTUIbY. ICKIby4HBa MPUMEHA JEAHOT O [Ba KPUTEPUjyMa HE MpyXKa pelIieHe
XHMIIOTETUYKOT ITPUMepa mTeTe o Koma. [Ipema popmaaHoM Kputepujymy, U BIaCHUK KOHba U
BJIACHHMK KOMbYIIHHIIE MOTY OWTH oramieHu uMaoueMm. [Ipema marepujaaHOM KpUTEpHjyMY,
CBOjCTBO MMaolla MOTY UMaTH M TPCHEP W BJIACHUK KOYIIHHIIC YHjH j& TPCHEP 3arOCIICHHU.
Crora ce KpuTepujyMH IPUMERY]Y 3aj€THO, aJli JeJITHOM Mopa OUTH JaT KapakTep MpaBuia, a
JPYroM KapakTep JIOIyHe.

Opurunanno ycojeHu TekcT 300 oapehuBao je mojamM mMaoua npema (GpopMaaHOM
kputepujymy. Hexkanammwu uin. 174 c1. 2 miiacuo je:

,,/IMaoIriem ce cMarpa CONCTBEHUK CTBapH, Kao W JAPYIITBEHO MPABHO JIMIIE KOj€ MMa

IIPaBO pacroyiarama, OIHOCHO KOME je CTBap Jiara Ha MpUBpeMeHo Kopuliheme.”

OBO mpaBWIO je MojaM HMMaolla M3jeHAaYaBao ca IOJMOM CONCMBEHUKd, OJHOCHO
BIIacHUKa cTBapH. L{uroj je wcTUIlA0 Ja COTNCTBEHUK jecTe MMajal] YKOJWKO jeé OH CTBap
KOPHCTHO y TPEHYTKY Mpoy3pokosama mtete.®®! To 3Haum 1a je ak u ycIoBHMA 03aKOHEHOT
(dbopmamHOT KpUTEpHjyMa, IIpaBHA TEOpHja YMHHUIIA JIOMYHY 110jMa MMAoLa ca MaTepujaTHUM
kputepujymom. KacHujuMm m3MeHama 3akoHa, HaBeJeHH CT. 2 je u30pHcaH, Te MojaM HMaola
HUj€ YCIIOBJbEH TIPABOM CBOjHHE HAJl OIIACHOM CTBApH, OJHOCHO HAJl )KHBOTHH-OM. %82
[TpaBuo je ga ce mojaM UMaolla EHU TIPeMa MaTeprjaTHOM KPUTEPHjyMy JIp>KaBUHE,

a (opMalHK KpUTEpHjyM oBlamherma HMa JOMyHCKH KapakTep.%8® Mmanar skuBoTHmb:E je ulle

880 M. Kapanuxuh Mupuh, Objexmusna oozosoprnocm 3a wmemy, ctp. 94-95.

81 C. uroj, Unan 174, y: B. Bnarojesuh, B. Kpyss (ypen.), Komenmap 3axona o obnucayuonum o0Hocuma, cTp.
642-644.

682 V nojeauHuM npecyama U Jajbe je Moryhe 3anasutu cTap cyzia a e ,,iMaoleM CMaTpa CONCTBEHUK ONacHe
crapu”. Ilpumep je mpecyna BpxoBuor cyma Cpbuje Pe 173/2003 oxm 1.2.2006. romune. J{octynmHO Ha:
https://www.vrh.sud.rs/, cyacka npakca (nmpuctyn Ha qan 15.4.2023. roguse).

883 M. Kapanukuh Mupuh, Objexmusna oozosoprnocm 3a wmemy, ctp. 95-97.
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KOje MMa HenocpenHy (hakTHUKy BJIACT HaJ BOME, KO MOXE Ja je yrnoTpeOsbaBa, Haa3upe U
KOHTPOJMIIIE (MarepujaaHu KputepujyMm). To 3HaUM ma ce MMaliall KHBOTHEC oapehyje y
3aBMCHOCTH O]l OKOJTHOCTH KOHKpeTHOT ciyuaja.®®* Hajuemhe nuue koje nmocesyje sxuBoTumbY
UMa U HemocpeAHy (akTHUKy BIACT HAJ HOME, TE CE€ BIACHUK cMaTpa UMaoleM ((pakTHIKO
JjemMHCTBO MarepujamHor u  (GopmanHor kputepujyma). Ilocrojame oBnamhema Han
KHBOTHE-OM jeCTe MHIMIMja CBOjCTBA MMAOIa, alk He W omnydyjyha xapakrepuctuka.®®® C
003MpOM Ha TPUOPUTET MATEPUjATHOT KPUTEpUjyma, Kajaa JBa JIHIA MMajy OBjIamhema
pa3nuymuTe NPUPOJE Hall )KUBOTUEHOM, UIMAOIIEM CE CMaTpa OHO JIMIIE KO/ KOTa C€ KUBOTUIHA
HaJia3u. YKOJIMKO C€ )KHBOTHHA Y BpEME MPOY3pPOKOBama ITETE Hajla3uia KOJl JIPYror JUIa,
Kao omyantheHor WM HeoBJIAIINEHOT aprKaolia, BIACHUK HE OJroBapa; JpiKaiall je MMalail.
Pagnmmh nHarmamasa ma HemocpeaHa ymoTpeda KMBOTHEGE Ol CTpaHE HEKOT JIUIA, Paju
HETOBOT ofpel)ema Kao nMaolia, Hy)KHO MOpa Jia Tpaje ayke BpeMe, Koje omoryhaBa KOHTPOITY
TOT JHIa HaJT KUBOTHEOM.®%® AKo je Hemo3HATO KO je y TPEeHYTKY MpOy3pOKOBamha IITETe HMAo
HETOCPEIHY BJIACT HaJl KMBOTHEOM, OHJIA CE MMAOIlEeM CMaTpa JIMIE KOje je Yy TPEHYTKY
MIPOY3pOKOBamka ITETE MMaj0 CBOJUHCKO WJIM JPYro MpaBHO oBJamheme 1a ynorpedshaBa
KUBOTUBY (popmannu kputepujym). Hajuemhe y curyanmjama mpoy3poKoBama IITETE O]
BJIACHUYKE J>KMBOTHIE KOja C€ HHje Haja3Wia HU IMOJ YHjUM HAJI30pOM Y TPEHYTKY
TIPOY3POKOBaba IITETE MMAOLIEM CE CMATPa BIACHUK KUBOTHEE. %8

JlpaBuHa Kao oay4dyjyhu KpuTepujym onpeaesbemha MMaolia Moxe OUTH HermocpeaHa
Wi nocpenHa. Mimanaiy He Mopa HermocpeaHo 1a yrnorpebibaBa )KUBOTHY. OH Kao MOCPeTHH,
3aMOBEHH JpKaliall KUBOTHEE MOXE JIaBaTH MHCTPYKIHUjE JUIY KOje JPXKH KUBOTHEY U
yrnoTpebJbaBa je y UMe U 3a pauyH UMaoua. JIuie KojuM ce uManall mociayXHo Ipu yrnorpeou
KHBOTHEE He cMarpa ce Tpehum mmiem kojem je mosepen Ham3op.®®® Omo ce masmpa
689

MpUTEKaNall Uik JIETEHTOP, U MOXKe OUTH 3amOoCieH KOJ MMaolla UM y HEroBoj CIyXKOH.

I[aKJ'IC, HaKo HOCTOjI/I HCMIOCPCAHU JIprKaJjiall ) KUBOTUHC, UMaAJIAll je OATOBOPHO JIMIIC.

884y ciyuajy mrere yenen yjena mca, cyj je yTBPMO J1a j€ Tac KyIJbeH Ha TOKJIOH CHHY TY)KEHE, all J1a Ce ac

HaJla3Mo y JIpXKaBHHHM CBUX WiaHOBa ropoamie. CyJ je ncrakao aa je rmpecyaHa JIpXKaBHHA, a HE CBOjHHA HAJ
1ICOM, T€ Ja IIOCTOjM TacHBHA IPOIECHA JIETMTHMAlMja TY>KEHE Yy OJHOCY Ha KOjy je TyKuiba-omrreheHa
ompenenuia Tyx0eHu 3axreB. [Ipecyna OkpysxHor cyna y HoBom Cany I'x 3545/2005 on 17.11.2005. rogune.
HoctymnHo Ha: https://www.paragraf.rs/ (mpucryn Ha nan 15.4.2023. ronusne).

885 J, Pagummh, Obnuzayuorno npaeo, crp. 278.

886 |bidem, cTp. 279.

887 YV ciyuajy mTeTe of yjeae 1ca, Cyj je yTBpAHO Aa je BIAaCHHMK OArOBOpaH MAako MX HHUje Haa3upao, Beh camo
oBpeMeHo obmnasno u xpanno. Omryka Bpxosaor cyna Cpouje Pes 441/2002, naBeneno npema M. Kapannkuh
Mupuh, Objexmusna oozosopnocm 3a wimemy, ctp. 98, ¢. 273.

688 Bunern: un. 177 cr. 5 300.

889 M. Kapanuxuh Mupuh, Obruzayuono npaso, ctp. 588.
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OnroBopHOCT MMaolna je OOjeKTHBHA, a €BEHTYAJIHO MOXE Ja Oyne OAroBOpaH H
nputexanan. KoHcTanTuHOBHMh yKadyje na JMIe y CIyXOM Kox uMaona (mpuTexasall)
onrosapa omreheHOM YKOJNHKO je INTeTa HACcTaja JOK Ce JKMBOTHHA Hanmasuia Koj mera.’%
OAroBOpHOCT TpUTEXKAOIA je CYyOjeKTMBHA M 3aCHHMBA C€ Ha MPETIOCTaBIbEHO] KPWBHUIIM.
WNmanan w mnputexanar ColuaapHO onrorapajy omrehenom. Pamumuh w3 mpaBuna o
OZITOBOPHOCTH TOCIIOAABIIA 32 3allOCIICHE W3BOIW TPUHIIMII Ja JUIIEC y CIY)KOM MMaola, Kao
HETMOCPEIHH JIpKajall, MOXe Ja OAroBapa OIITEheHOM YKOJIMKO je HITETy MPOYy3pPOKOBAJIO
namepuo.®! Uak u kama je HemocpenHu ApiKanall y3yprupao >KMBOTHEY (HeopnamheHa
yrnoTpeda MoBepeHe KUBOTUIbE), KopucTehu je 6e3 Hajmora MMaola WiIM IPOTHBHO HAJOTY,
uMaial] 0CcTaje OIrOBOPHO JIMIIC jep j& )KUBOTHIY, K0 OMACHY CTBAp, IIOBEPHUO TAKBOM JIMILY.
[Topen mmaoma, cOMUAApHO ONroBapa M JIMIE y CIYyKOW MMaola Koje HeoBIamheHo KOPUCTH
KUBOTHIGY, TIOHOBO I10]] YCIIOBOM aKO ITOCTOjU H-eroBa KpuBHIa. Mimanal nma mpaBo Ha perpec
y o0a ciydaja, Koje mpaBwio Pamumimh MoHOBO M3BOAM W3 OArOBOPHOCTH IOCIIOJABIA 3a
3anocinene. Jlok KoncrantunoBuh roBopu o KpuBuiy, Pagummuh nHcrcTHpa Ha HAaMepH.

Bume numa mory mmarm craryc umaona. Ped je o cyBIacHMIMMa >KHBOTHIGE,
HACJIETHUIIMA Ka/1a KUBOTHIbA U3 3a0CTABIITHHE TPOY3POKY]jy IITETY IPYTUM JIMIIUMA TIpe
pacrpaB/balba 3a0CTABIITHHE, M CYNPYKHUIIUMA KOJH JIpPXKE >KUBOTUBY Yy 3ajCTHHYKOM
nomahuHcTBY. OITOBOPHOCTH OBHX JIMIIA j€ CONUapHa. Y MpBa JBa cily4aja, Jua Mel)ycodHo
MMajy MpaBo perpeca cpa3MepHo yaely y CBOJHHHU, OMHOCHO Y 3a0CTABIITHHH, JIOK Y TOTOHEM
Cllydajy H30CTajeé PErpecHo IMpaBo. YKOIMKO Cy TYyXeHH Ouiau y Opaky y TpEHYTKY
NPOY3pOKOBama MTeTe (MMaoLM )KUBOTHISE), 32 Cy/I HHje Ouiia of] 3Ha4aja YHMEHEHHIIA Pa3Boa
TY)KEHHX /O KOjer je JONUIO TNpe 3aKjbydera IJaBHE pacrpaBe y IOCTYIKY IO TYXOu
omrehenor. Cyj je monoxaj uMaoIlia [eHHo MpeMa TPEHYTKY MPOy3pPOKOBamka IITETE, Ak HHje
yBa)XaBa0 YWILCHHUILY Jla j€ CaMO jellaH Of] CyNpyKHHKa OWo TpucyTad jgorahajy u mMao
MOryhHOCT KOHTpOIIE JKMBOTHHE.%%2

[TeTa K0jy MMaall IPETPIN O XKUBOTHEHE HE CMarpa Ce IITETOM Y IIPAaBHOM CMUCITY.
Peu o mTeTn K0jy omacHa cTBap NMpoy3poKyje JIMIY KOje UMa KOHTPOJYy HaJ HOME U Koje je
MPEY3esI0 PU3UK HHEHOT JIp)Karka, OJHOCHO ymoTpebe. YBakaBajyhw mpumar MaTepHjaHOT
KpUTEpHjyMa JIp)KaBUHE, MMaJjall KOji UCTOBPEMEHO HHUje U BIACHUK XUBOTHIHE (HA IPUMED,

AYTOpOYHU 3a1<ynau) HEMa IIPaBO Ha HAKHAAYy MITETC O BJIACHHKA.

6% M. Koncrantunosuh, O6nueayuono npaso, npema benewikama ca npedasarsa, crp. 140, 141,

891 J. Pagummh, Obnuzayuorno npaeo, crp. 281.

82 TIpecyma BpxoBnor xacammonor cyma Pes 4771/2019 oxm 24.12.2020. romume. JlocTymHO Ha:
https://www.vrh.sud.rs/, cyncka npakca (npuctymn Ha gan 15.4.2023. roguse).
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3.1.4.2.ITpoTuBIpaBHU AprKajiall )KUBOTUHHE

Henocpenuu npkanan XHBOTHE,C KOjU HEMa OBJIAMINCHE HAJ HOM, y CMHCIY
CyOjeKTHBHOT TpaBa, HHUTH CarlaCHOCT HMMaolla Ja je JpXKU U ynorpebsbaBa jecte
npoTuBnpaBHu apxkanan. OH je HeoBnamheHW Ap)Kajai jep My HEIOCTaje NMpaBHH OCHOB
IpKama XUBOTHIbE. MelyTuM, 3aTo mTo OecripaBHO PUCBAja MMOJI0XKaj MMAoLla, OH OIroBapa
3a MITETY KOjy KUBOTHIHA MPOY3POKYje JOK Ce HaIa3M Koj mera. 3akoH ypehyje 1a imie Koje
je omy3€e710 )KUBOTHILY Ha NPOTUBIPABAH HAUMH OATOBAPA 3a IITETY yMecTo umaona.®%

[IpoTuBIpaBHOCT OAy3UMama >KUBOTHEGE TIO/Ipa3yMeBa OJCYCTBO CarylaCHOCTH
uMaolia, Kao OBJIaNeHor APKaola, 1a APYro JIMIE APKHU U ynoTpedbaBa )KUBOTHEY. Y TOM
CMHUCITY, TIPOTHBIPABHHU JIprKajall Pa3JIKyje ce OJ JIMIa KOje je y CIIy>)KOM MMaolla Ui KOjHM
Ce UMaJIaIl MOCIYXKUO paju yroTpeOe KUBOTUELE, KOjU Takohe HeMajy oBnamrheme 3a ynorpedy
KUBOTHEGE, &I TO YMHE y3 camiacHOCT umaona. Kapanukuh Mupuh Harnamasa aa paama
Oly3uMara >KMBOTHEC HE MOpa OWUTH NMPOTHBHA MpaBy cama o cebu, Beh ma je peu o
MPOTUBIPABHOCTH Ka0 PE3yJITaTy Oly3MMarbha, OJJHOCHO Ja JIMIIE APKU KUBOTHUELY 0€3 IPaBHOT
ocHoBa.** Huje HeomxomHO 1a je ped o KpUBUYHOM JielTy WM IPEKPIIa]jy, HUTH j& PEIeBaHTHO
Jia 1 je JIMIle MOCTYMANO Y KPajih0j HyKIH MM Ce KOPHCTUIIO 103BOJbeHOM camoromohn. 5%

[TpoTHBIpPaBHO Oy3UMAamE MOCTOJU U Yy CIy4ajy Jajber MPOTUBIPABHOT OTy3MMarmba
MIPOTUBIIPABHO OY3€TE KUBOTUIE (MpUMED, Juile A je ykpasio Tyher mca, iuie b je omyseno
rca o uua A), IpOTUBIPABHOT 3a/ip>KaBama Hal)eHe )KUBOTUE (IIpUMeEp, PUCBajambe Tyher
nica Hal)eHOT y mapKy) WM 3ajpKaBamke KUBOTHE HAKOH MPECTaHKA YTOBOPa KOJUM j€ JTUIIC
Ouno oBnamheHo Ja KOPUCTU KUBOTHEY (IIpUMEpP, KOPUIINCHE KUBOTHEEC HAKOH HCTEKa
yroBopa o nocrmys3n).®® Mmaman kao TyxeHW je mykaH 1a JOKaxke 1a My je JKMBOTHHA

IMPOTHUBIPABHO OAY3€Ta, KakKO ou TEPET OATOBOPHOCTHU ITOHECO IMPOTHBIPABHU )Ip)KaJ'IaII.697

89 Bugern: un. 175 300.

694 M. Kapanuxuh Mupuh, O6jexmusna oozoéoprnocm 3a wmenty, ctp. 101.

8% TIpoTuBIpaBHUM JApsKaoleM cMaTpa ce JIMIE KOje je 0 ONacHe CTBapHu JOLLIO MUMO 3HaHa U BOJHE H>eHOT
MMaola, Tj. Ha MPaBHO HEIOMYIUTEH HAYMH. Y CIIOB 32 TO HUje a OJy3UMarbe CTBApH MMa KapakTep KPHBUYHOT
nena. [To6yae npoTHBOPAaBHOT ApXKaola (CTambe Kpajibe HYXK/e U CIIMYHO) He MOTY J1a OTIPAB/IAjy HBEroB MOCTYIIAK
jep je omy3umame Tyhe cTBapH Kao CPEACTBO 3a MOCTU3amE IM/ba HEAOMYIITeHO. [I0oWTo je MManal omacHe
CTBapy MHUMO CBOj€ BOJbE JIMILCH AP)KABUHE M MOIYRHOCTH [1a CTBap HAIArJIeAa U KOHTPOJIHMILE PECTaje Bheropa
OJTrOBOPHOCT 3a IITETYy YYUEbEHY YHOTPeOOM Te CTBapH. Y TOM CIydajy 3a IUTETY OJroBapa HEMOCPEAHH
KopUcHUK cTBapH. Ilpecyna Anenanuonor cyna y Humy I'x 307/2016 ox 28.4.2016. ronune. JloctynHo Ha:
https://www.paragraf.rs/ (mpuctym Ha nau 15.4.2023. roguse).

6% M. Kapanuxuh Mupuh, O6jexkmusna oozoeoprnocm 3a wmenty, ctp. 102.

897 Cyn je yTBpAMO OATrOBOPHOCT BIACHHIIE MOTOPHOT BO3HJIA, KOj€ j€ Mpeaana Ha Kopumheme CHHy, a Off Hhera
ra rpeyseo Ipyr CHHOBJbEB. Mako je BIacHMIA TBpAMIA Ia je ApYyr Hpey3eo MOTOPHO BO3WIIO CYIPOTHO BOJBH
HCHOT CHHa, IIPeMa CTaBy CyZa OHa Ty IIPOTHUBIPABHOCT HHUje JOKa3aa, 300T 4Yera je Kao uMaall oracHe CTBapH
cHOocwmiia oaroBopHoct. [Ipecyna Anenanuonor cyna y Humy Ik 1252/2024 ox 14.3.2024. rogune. JlocTymHO
Ha: https://www.paragraf.rs/ (mpucryn Ha nan 15.4.2023. rogune).
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VYKoHKoO je orreheHr Ty)KHO IPOTHUBIIPABHOT APHKA0IIA, OH MOPA Ja JOKa)Xe IPOTUBIIPABHOCT
ofy3uMarba, Hajuenihe myTeM McKa3a Maolia Kao CBEIOKA.

VYKONMUKO je JKHBOTHE-A MPOY3pOKOBaja INTETy JOK Ce€ Haja3wia ,y pykama”
MIPOTHUBIIPABHOT JIP’KA0La, H30CTaje OArOBOPHOCT MMaona. [IpoTuBmpaBHH IprKanal HE MOXeE
ce IMO3WBATH Ha HEJOCTAaTaK NPaBHOT OCHOBA JpXKama XUBOTHIE pamu ociiobohema of
OATOBOPHOCTH. TakBO TpPaBWIO H3BUPE W3 PUMCKe Makcume Nemo auditur propriam
turpitudinem allegans, a IpaBeHOCT € TIOHOBO OTKPHBA KA0 OCHOB TAKBOT PE30HOBAbA.

Wmanan; octaje OATOBOPHO JIMIIE aKO j€ OIrOBOPaH 3a NMPOTHUBIPABHO OIYy3WMarbe
KUBOTHIbE,>*® Ha TIpHMep aKo je Tca ocTaBHO MCIIpe]] MPOJABHHIIE UM aKO j& KPaBy OCTABHO
6e3 Ha/3opa Ha (He)orpaheHom mamrmaky. OAroBOPHOCT MMAoILIa je Cy0jeKTUBHA U 3aCHUBA CE
Ha JI0Ka3aHoj KpuBHIK. MIManal ce cMarpa KpUBUM ,,aK0 HHj€ TIPETY3€0 CBE MOTpeOHE Mepe Aa
cauyyBa JApKaBUHY OIACHE CTBapu’, OMHOCHO Kaja je ,,CBOjOM KpPHBHIIOM OMOTYhHO
HeoBnantheHoM Aprkaolly J1a aohe y mocen ornacHe CTBapH”.699 Kapanukuh Mupuh ynyhyje na
je ped o rpeuiny y Bpuewy Hanazopa (culpa in vigilendo) xoja je omoryhuiia wim onakuiana
MIPOTHUBIIPABHO OIy3MMambe ONIAaCHE CTBAPH, a CTaHJAp NaKJbUBOT ITOCTYIIamka KOje Ce 0UeKyje
0J1 IMaoIla j€ BUCOKO MTOCTABJHEH jEP j€ PeU O OMACHO] CTBAPU — TPAXKHU CE€ J1a j€ MPEIy3e0 coe
nompebue mepe a 6u cadysao apxapuny.’® Jlakie, Tpaxku ce moehaHa makma, Te je ped o
nmoceGHOM TIPaBHOM CTaHAapAay. Pamummh ToBOpM O MHPOCEYHO TOTPEOHO] MakKH-H, Ot
yKka3yjyhu, He Ha BeH CTeNeH, HEro Ha 00jJeKTUBHO MEpPUIIO BeHe MpolieHe. OH joIll uCTHYE /1a
je, paau yCTaHOBJbEHA OJNTOBOPHOCTH MMAOIla, HEOITXOTHO JOKa3aTH IOCTOjarbe KPUBHUIIE U
y3pouHy Be3y usMel)y merope Kpusulle U Heopnamhene ynorpe6e onacHe crpap.’ 02

Nmanan ogroBopa conuaapHO ca MPOTUBIIPABHUM JPKAOLIEM M UMa MPaBO Ha perpec
on mera.’% TIpoTuBNpaBHY JpKajal HeMa jeJIHaKo MpaBo Ha perpec. Hauenmo caBecHOCTH 1
MOIITeHha Ka0 KPOBHO HAYENI0 OOJUTAIMOHOT TpaBa, KOje€ HATKPUBJbYj€ CBE OOIUTAIIMOHE
OJTHOCE W TpaBWJIa KOja WX PEryIuIly, ClipeyaBa MpyXKarme MpaBHE 3alITHTE HECABECHOM

YYECHHUKY y OOJIMraliMOHOM OJIHOCY. 3aTo LITO je npomusenpasHu JIp’Kanall, 3aT0 My IpaBHU

nopenak yckpahyje mpaBo Ha perpec.

698 Bumern: un. 175 300.

8% Cyx je cMaTpao za je oTal ka0 HMajall ayToMOOKIIA OrOBOPAH CONUIAPHO Ca CHHOM KOjH j€ KOPHUCTHO H>EIOB
ayTo 0e3 JiaTe carjlacHOCTH U MPOY3pOKOBao mreTy Tpehem nuiy. Kao 1okas kpuBuile Maola, CyJ je HapO4uTo
[IEHUO YYECTAIOCT CUTyallja HEeoJOOpeHOT Kopuiihema ayToMOOWIa, Y YCJIOBHMAa JKMBOTA Y 3ajeIHUIKOM
nomahunacTBy. [Ipecyna Bpxosror cyma Cp6uje Pe 173/2003 ox 1.2.2006. roaune.

700 M. Kapanuxuh Mupuh, O6jexkmusna oozoeoprnocm 3a wmenty, ctp. 103,

701 J, Pagummh, Obnuzayuono npaeo, crp. 280.
02 1hidem.
793 Ibidem.
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ConmmapHa OArOBOPHOCT OBa JiBa Jmua ymnyhyje aa omrehenn moxe aa Oupa nmpoTus
kora he ycmeputn cBoj TyxOeHu 3axteB. C 003MpOM Ha pa3iuKe y OCHOBY ONTOBOPHOCTH
NPOTUBIPABHOT Jp)Kaolla M MMaolla KOjU je OArOBOpaH 3a IMPOTHBIPABHO OIy3MMAambe
KHUBOTHIbE, TJI€ je OATOBOPHOCT MPBOT 00jEKTHBHA a MOTOWET HA OCHOBY JIOKAa3aHE KPUBHIIE,
MPOLIECHH TI0JIOXKA] oITeheHor Kao TyXKHOIla TOBOPH y MPUJIOT YCMEpema TY)KOSHOT 3aXTeBa
IPOTHUB MPOTHUBIIPABHOT Ap>Kaona. YNmHEHNYHE OKOJITHOCTH ClTy4aja, a HAPOUYUTO HEIO3HABAKE
NPOTUBIPABHOT JPKAOLA, ONPABIAHH Cy Pa3JIO3H MOAM3ama TyXKOe MPOTHB MMaola. YCIOB
J0Ka3aHe KPUBWIIE W TPABO Ha perpec MMTHTE WMAola KOjH, MAKO je OecrnpaBHO JIMIIEH
KOHTPOJIE HaJl CBOjOM >KHBOTHESOM, OJI'OBapa 3aTo IITO jé CTBOPUO YCIOBE WIIM MaKap OJIaKIlao
aKT KOjH j€ Pe3yITUpa0 y OeCpaBHOM JIMIICHY KOHTPOJIE HA/l FOM.

VYKOJIMKO je MMaial KOPUCTHUO >KUBOTHIbY MPEKO JIMIA y CBOjOj CIYKOM WIIM APYror
JMIa KOje M3BpIIaBa ErOBE HAJIOTE W MHCTPYKIMjE, OHNA je MUTAme Ja JI CE TPeliKa y
HAJ[30py MOXKE TIpUNHKCcATH UMaoly. [IpeTxoqHo je peueHo Aa umanal Kao MOCPEIHH ApKaal
0CTaje OArOBOPHO JIUIIE HAKO XHUBOTHUHY KOPHCTH HETTOCPEIHHU JIpyKaiall, ajld Y IMe U 33 padyH
umaona. MehyTuM, yclIOB OATOBOPHOCTH HMMAaolla y Cly4ajy HMPOTHUBIPABHOT OAy3MMarba
KHBOTHILE JECTE He208a ToKa3aHa KpuBHIa. [lopen rperike y Ha30py HaJl )KUBOTHEOM, KOja
rpemka je omMoryhmia wiam ojakmiala HEHO NPOTHBIPABHO ONy3UMame, M0jaM KpUBHIIE
oOyxBara W TpeIIKy Y Ha/J30py HaJ JIMIEM KOje Y UMe M 3a padyH MMaolla BpLIM HAA30p HaJ
®uBOTHEHOM. OcTaje UCTH YCIIOB Jla je TakBa Ipelika MMaolla y Haa30py oMoryhuia wiu
OJIaKIaja MPOTHBIIPABHO OJY3UMAabe JKUBOTHEGE THME IITO HHjE CIPEYHO WM HCIPABHO
MIOCTYTame JINIA KOje je Y BeroBoj ciyx0m. TakBo perieme 0ropopa KOHCTPYKIHU)H MTPpaBUIIa
0 OJrOBOPHOCTH MMaoIIa jep ce JIMIE KOjHUM C€ MMaJal] TIOCIYKHO Paan yroTpede KUBOTHIE
HJTH JTHIIE KOj€ j€ y CTy’KOU MMaolia CMaTpa HeroBoM HpoykeHoM pykom. 't Kpusuia nmMaona
ce MOK€ 3aCHHMBATU M Ha IPEUIH y JaTuM HHCTpykuujama (culpa in instruendo), xao u'y
u3bopy nuny (culpa in eligendo). Y ob6a ciiydaja Hy)XHO je Jia MOCTOjU Ca3Hamke MMaolla O
MOCTYNalky HEMOCPEIHOT NpXKaolla, WM TPOIMYCT y HaI30py HaJ BHUM. YKOJIHMKO Hema
IpOIyCTa y HAI30py HaJl HEMOCPETHUM JPKAOIEM, Ka0 HH Y HbHXOBOM H300py WU JaTUM
MHCTPYKIIMjaMa, HHje OMPaBIaHO HUXOBY IPEIIKY MPUITHCATH UMAOILY.

VKOIIMKO je HEMOCPeIHW Ip)Kajiall IMOCTYIa0 BaH OKBHpa WHCTPYKIIMja M HaJora,
KpPHBHIIA UMAOIIa MMOCTOJH CaMO YKOJIMKO jé HauMHHO HPOIYCT Yy Haa30py Haa HBHUM HIH Y

meropoM n300py. Kama kpuBuile nmaoria Hema, ajid TOCTOJM KPUBHIIA JIUIIA Y CITYKOW UMaoIia,

704 TlocToju OATOBOPHOCT BIACHMKA 3a INTETY NPHUYMIEHY BO3WIOM, Koje je mo osmamhemy mpenao Ha
KopHIheme jeTHOM JIMITY, a O] Iera ra, 6e3 opnamhema, nmpey3eno Tpehe auie u ynpasibajyhu muMe n3azpaio
caobpahajny Hecpehy.” Ilpecyna Anenaunonor cyna 'y Humry Ik 1252/2024 on 14.3.2024. roaune.
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omrteheHH MOXe yCMEpUTH TYKOEHM 3aXTeB IMPOTHB TOI JUIA, HOpeJ MPOTUBIPABHOT
apxaona. IbuxoBa OATOBOPHOCT je COJMAAPHA, AHAJIOTHO COJMJIAPHO] OATOBOPHOCTH
MPOTHUBIIPABHOT JpKaolia U MMaolia KOju je OMOTyhrno mpOTUBIIPaBHO MPUCBAjalbe JKUBOTULE.
Jluie y cimyxOuM uWMaola CHOCH Cy0jeKTHBHY OJTOBOPHOCT M HMMa IPaBO Ha perpec of
IIPOTUBIIPABHOI Jpxaola. be3 mpaBa Ha perpec jMue y ciaykOM HMMaola CHOCWIO Ou
LIEJIOKYITHU TEPET OATOBOPHOCTH, a YIPAaBO CYOJEKTUBHU KapaKTep HErOBE OATOBOPHOCTHU
3axTeBa yBakaBame cpa3Mepe u3Mel)y meroBe KpuBHIE W yAela y MpOy3pOKOBamYy IITETE.
[IpoTuBIpaBHM Ap>Kajam HeEMa MPaBO HA perpec oJ uMaoua, Te argument a maiori ad minus

HEMa IIpaBO Ha perpeC HU O JIhla Yy CJ'IY)K6I/I nmaoia.

3.1.4.3.0OBnamthenn ap:kanai KHUBOTHEHE

Nmanan Moxe HEOCpeTHO WK MOCPETHO J1a YHOTpeOsbaBa JKUBOTHIY, C TUM Ja je y
MOTOKEM CITY4ajy YCJIOB Jia jé HeMOCPeIHU JpKaall y caykKou umaona. MelhyTuM, yKOITHKO
HETMOCPETHH JpiKajiall KOPUCTH >KUBOTHIbY Y CBOje MME M 32 CBOj payyH, y3 CamIacHOCT
uMaola, OHJAa Ce€ OH CMarpa OATrOBOpPHMM JuieM. Ha mpumep, ako MOCIyrompumai
yrnoTpedJbaBa )KUBOTHIbY, OH OJrOBapa 3a MPOY3pOKOBAaHY LITETY, 63 0031pa Ha YMHECHUILY
IITO TIOCTOJU M BJIACHUK Kao MOCpenHu Apxkanan. HyxHo je 1a HemocpenHu ApKajall uMa
CaMOCTAaJIHU IIPaBHU OCHOB J1a yHOTpeOJbaBa )KUBOTHY 3a CBOj pauyH. Peu je o oBnamrhenom
JP3KAOoILy: JIUILYy KOJeM j€ KUBOTHIb-A MOBEPEHA WIIM j€ MHA4Ye TY>KHO J1a je HajArliena, a Huje y
CITy:KO0HU umaora.’%®

JIuiie KoMe je )KMBOTHbA TIOBEPEHA Mpey3ruMa I0JI0%Kaj OATOBOPHOT JIUIA, T€ OJIroBapa
ymecto umaona. HyxHo je mcmymeme aBa ycioBa. [IpBu, na je mMamnam MpeHeo MpaBo
yroTpede KUBOTHUEE OBOM JMIly. [IpeHOC Mopa Ja MMa OCHOB y HEKOM NPaBHOM ITOCITY
(mociyra, 3aKyTl, 3aBEUITabE), KOjJUM CE CTUYE ITPABO HaJl JKUBOTHEOM. J[pyTH, 12 je *KUBOTHHA
npezara Ha Jy)e BpeMe, Ja ce JIMLE caycu ’boMe. BpeMeHCKH epros Koju 3a10BoJbaBa 0Baj
yCIIOB HH]j€ Ta4HO ojipel)eH, HU y 3aKOHY, HU y MPaBHOj TEOPUJU, HU Y CYACKO] MPAKCH, HO
3aBUCH O] OKOJTHOCTH CJIy4aja. YKOJIUKO j€ ped O KpaTKOTPpajHOM IMOBepaBamy, 0e3 003upa Ha
TO J1a 1 he ce JuIe jeAHOKPaTHO MM BUIIEKPATHO KOPUCTUTH KUBOTHHOM Y TOM TEPHONY,

nmaiaary OCTaje OATOBOpAaH COJIMAAPHO Ca oBjantheHuM Ilp)I(aOI_ICM.706

7% Buperu: un. 176 300.
708 J, Pagummuh, Obnuzayuono npaeo, crp. 282.
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Jluie xoje je MHa4e MY)KHO Ja HaJarie[a XUBOTHIY, a HUjE Y PaJHOM OIHOCY KO
HMMaolla, jecTe JIMIE KOjeM je€ >KUBOTHIbA MOBEpeHa Kako OW HM3BpIIMO onpeheHH mocao 3a
uMaola, MOBOAOM JKMBOTUIE WM y Be3W me. Pagummh kao mpumepe HaBOIM Kajaa je
KHBOTH>A J1aTa BETEPHHAPY Pajlil Jieuemha WM KpUMapy pajy uyBama. O 3a pasiuKy off JMNa
KOjeM je JKMBOTHIbAa TIOBEpEHa Jia OM ce HOME CIYXKHIIO, OBa KaTeropHja JIMIa ce HEe CIYXKH
YKUBOTHE-OM Y CBOj€ MIME U 3a CBOj padyyH, HO Mpyka oaroapajyhy (ruraheny) yciayry umaoiry.
3a TO BpeMe OHO ce HaJlla3u Y CUTYallljH Koja My oMoryhasa HaJ30p HaJl dKUBOTHE-OM U TY>KHO
je -la je Ha/Iryie/1a jep je ped o OMacHOj CTBapH, a Y CKIIay ca HaueioM 3a0paHe mpoy3pOKOBamka
mrere Ipyruma. 300T TOora ce OHO cMarpa OJATOBOPHUM JIUIIEM JIOK C€ KHBOTHEbA HAJIA3H Y
HEroBOj HemocpenHoj ApkaBuHU. OHO HHUje OATrOBOPHO MMAOIly, HUTU My je mnojipeheHo,
OHOCHO KaKO 3aKOH TO MCTHYE, HUje Y PaJHOM OAHOCY Koa mMaona. He mocToju npaBHa wim
(akTHUKa BE3aHOCT OBOT JIMIA Ca MMaolleM Koja OW ompaBaaBaja OATOBOPHOCT HMMAaolla.
[TputoMm, HHje o1 3HAYaja BpEMEHCKA JMMEH3H]ja Ap)KaBUHE.

OnroBopHOocT oBjamheHOr Ap)Kaolla HE 3aCHHBA C€ HMCKJbYYMBO HAa KPUTEPUjyMY
HEToCpeaHe Jp’KaBUHE, MAaKo TO jecTe Toia3Ha Tauka. Hamme, oBnamhenu apxkanar je
OJI'OBOpAaH MaKo KMBOTHIbY HHUj€ HEMOCPEAHO yNOTpeOsbaBao, HETO j€ TO YHNHUIIO Tpehe nuie
y UME U y KOPUCT oBnamrheHor apkaoma. Y TakBOj CUTYyallMju pa3IUKyjeMO J1Ba MOCpEaHA
JprKaolla M jeHOT HETMOCPEeIHOT Ap)Kaolla: MMaiall >KMBOTHIHE j€ MOCPEIHU JpiKanail U He
oJiroBapa jep je opnamrheme U MOryhHOCT KOHTpOJIE TIPEHEO Ha OBJAIIheHo JIhIe; OBIanTtheHn
JprKajiall je TOCPEIHU JAprKanall, ajd oirorapa 0e3 003upa MITO TMOCTOJU W HEMOCPETHU
Jp Kanarl jep ce yrnorpeda >kuBOTHHE OCTBapYje y leroBO UME U Y HerOBY KOPHUCT; Tpehe nuie
Jj€ HeToCpeHU ApKajiall ¥ He OJiroBapa jep ce cMarpa MpoayKEHOM PYKOM.

VYkonuko oBnamheHy IpsKaall PETPIU MTETY O )KUBOTHIHE JIOK CE HaJla3 KO Hhera,
HUje ped O MTETH Y MPaBHOM CMHUCIY. Baxu jeHako mpaBMIiIoO Kao W Kaja MMajal mpeTpId
IITETY OJ ’KUBOTHIHE.

[IpaBuno je nma je oiamheHW Opskanal] HCKJBYYHBO OJITOBOPAaH 3a IITETY KOjy
KUBOTHIHA MPOY3POKYj€ JOK MY j€ MOBEpeHa /1a Ou ce ’OME CITY)KHO, OJJHOCHO JIOK j€ TyKaH
na je Haameaa. OpnantheHu apxanar oAroBapa 1o 00jeKTUBHOM MPUHITUITY, KCTO K0 MMaJiall
1 yMmecTo mera.’®® MelyTuM, mManmar y aBa ciydaja ocTaje OJTOBOPHO IIHMIE, HAKO je

JKUBOTUY ITOBEPUO TpehCM iy, U oAroBapa COJIMAapHO Ca lbUM.

07 J. Pagummh, Obnuzayuorno npaeo, crp. 281.
%8 Bupetu: un. 176 ct. 1 300.
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I[TpBu cityyaj je Kajga MMaal HUje CKPEHYO MaXiby OBIalTheHOM JIpyKaolly Ha CKpUBEHE
MaHe WM CKPHUBEHA CBOjCTBA JKMBOTHIGE, U3 KOjHX je MpowM3alnia ImTera 3a omrehenor —
uMmanar he oxroBapary comumapHo ca opnamheHuM apskaoneM.’? OAroBOpHOCT MMAoIa je
Cy0jeKTHBHA U 3aCHUBA CE Ha JOKa3aHO] KPUBHUIIH, KOja CE OTJIEIa Y CKPHUBJHEHOM IPOITYILITAY
Ja TIpY)XH HyXHa oOaBemrema. Kama oBmamheHm apkamarn HCIJIaTH HAKHAAY IITETE
omTeheHOM, OH MMa TIpaBo Ha perpec o uMaona. ° Mmanar, ca apyre cTpane, Hema HpaBo Ha
perpec jep ce merora OJArOBOPHOCT 3aCHMBA HAa KPHUBHMLM KOja je crpedymsia oBnanrheHor
JPrKAoIIa, Ka0 HEMOCPEIHOT APIKAOIIA, 1a UMa CBE MOTpeOHEe HHPOpMaLIHje Y BE3H PU3UKA KOjU
’KMBOTHIbA CTBapa I0 Jpyre. YKOJIMKO OBIAIINEHO JIMIE MPETPIH IUTETY O )KUBOTHEGE 300T
CKpUBEHHX MaHa WM CBOjCTaBa Ha KOje My MMaJIall HUje CKPEHYO Maxmby, Tpeda 1a uMa mpaBo
Ha HaKHAJy IITETe O] MMaola, aau he ce NEHUTH W HEroB JONPHUHOC jep je HMIaK Mpey3eo
omacHy CTBap paau ynorpeoe.

Jlpyru ciydaj je Kajia je uManall )XUBOTUIY TOBEPHO JUIYy KOje HHjE€ OCIOCOOJHEHO
win opnamheno na wome pykyje.’t! Ilon osmamhemem ce cMmarpa m03Bojia oarosapajyher
HA/IJISKHOT OpraHa WM Tejla 3a PyKOBame ofpel)eHOM BPCTOM ONAcCHUX CTBApH, OIHOCHO 3a
IpKame B PyKoBame ofpe)eHNM BpcTaMa KUBOTHEA. 2 MiManall Koju TIOBepH OMacHy CTBap
JMILY KOje HHje OCIOCOOJbEHO MM OBNamheHo Ja HBOME pyKyje, oAroBapa 3a IUTETy Koja
norekHe of1 cTBapu. [IpruMeHa oBor npaBuiia HY>)KHO HE 3aXTeBa Jia je uMasall 3Hao Wil MOpao
3HATH J1a j€ JIMIE KOME MOBEpaBa >XKUBOTUEY HEOCIOCOO/FEHO WIIM HEOBJANINEHO J1a PYKYje
wome. CTora ce umasnail He MOXKe 0CJI000MTH OATOBOPHOCTHU JTI0OKa3yjyhu J1a HUje 3Hao, J1a ra
je oBnanrhenu aprkanall 10Beo y 3a0Iyay WK OfIp>KaBao y 3a0ayu. 3aKOH HE MPOIUCYje TaKBY
MOTYhHOCT, HUTH je cyAcKa npakca rnpusHaje. O0jeKTUBHA OJJTOBOPHOCT IIPUMapHE KaTeropuje
OAITOBOPHOT JIMIIA TIPE/ICTaBJba OIIITE MPABHIIO OATOBOPHOCTH 32 HITETY OJl OMAcHE CTapH.
Crora je wmmanaim, Kao MPHMapHO OATOBOPHO JIMIE Y CIydajy IOBEpaBama KHUBOTHHHE

HEOCIOCOOHEHOM MIH HeoBIamheHoM NHUILy, 06jeKTUBHO OIrOBOPAH 32 IITETY. -

709 Bupern: uin. 176 cr. 2 300.

710 Bupern: wi. 176 cr. 3 300.

11 Bugeru: wi. 176 cr. 4 300.

"2 Yako memocTaje opnamhere y IPeICTaBIEHOM CMHUCIY, JULE KOjEM je HMMajall IOBEPUO KHBOTHUEY j€
osnamhenu npskanan, koja 3a0yHa /10J1a3M caMo W3 pasjiora je3ndkux 3Hauema. OH je onamheHu apxaiar jep
IIOCTOjH MIPAaBHU OCHOB FETOBE YIOTPeOe )KUBOTHEE M CATJIACHOCT MMAO0Ia. Y KOJHMKO Ka)KeMO J1a HMaJall 0CTaje
OITOBOPAH jep je )KUBOTHIY MOBEPHO JIMITY KOje HeEMa 003801y Ja HlhOMe pyKyje, MpodiieM mpeTxoane 3a0yHe je
pelieH. Y3 yBakaBame pa3IMuuTHX 3HaUeHha pedr, 0e3 ycTpydaBama MOKeMO KOPHUCTH OHJIOo TTojaMm oBramherma
OWIIO TI0jaM JI03BOJIE Y OBOM CITy4ajy, He 3a00paBibajyhu f1a ce oBmanmheHOCT Jp)KaBUHE KUBOTHIHE IIEHU TIpeMa
JIPYTUM KpUTEPHjYMUMA.

"3 Cynpotro peuenom, Kapanukuh Mupuh ucTude 1a ce 0Ar0BOPHOCT MMAOLA 3aCHUBA HA JOKA3aHOj KPUBHUIIH,
KOja ce oriela y Tpeniny y u30opy Jidia KoMe je nmoBepena omacua creap (culpa in eligendo). M. Kapanukuh
Mupuh, Objexmusna oozosoprocm 3a wmemy, ctp. 108.
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VY npaBHOj TEOPHjH CIIOPHO j€ J1a JIK JIUIIE KOje HHje OCIOCOO0bEHO MIIM OBJIANTNeHO Ja
PYKyje )KMBOTHE-OM OJIrOBapa 3a Hactany mTery. [Ipema Pamummhy, oo He omrosapa, Beh
uManan jep OH Ha cebe mpey3uMa pU3HK IMOBEpaBama OMAcHE CTBApH JIMIY Koje HUje
ocrioco0speHo uin oBnamheno. Kako oH 3akjbydyje, OATOBOPHOCT MMAOIIA j€ UCKJbYUMBA U OH
oaroBapa M 3a cTBap M 3a apyrora.’* Kapammkuh Mupuh mctude na jmuie koje HHje
0CIIOCO0JBEHO MJTH OBJAIINEHO Tpeba J1a oiroBapa 1o OCHOBY BIIACTHTE JIOKa3aHEe KPUBUIIC jep
je ,,0e3 moTpeOHOr 3Hama, BEIITHHE WM OBJamhema y3elo Ja pykyje u3Bopom mnosehane
ONACHOCTH M TaKo JOMPUHENIO JIa PU3HK LITETE MO OKOMuHY Oymy jom Behu”.*> Cmarpamo na
j€ OTOWH CTaB UCIIPaBHUjH jep oBnamtheHu Apanal HUje MOTYUHEH UMAOILLY.

OmnmTe je mpaBwio Ja oBiamheHW Jpskanan 00jEeKTHBHO OJroBapa 3a IITETY OJ
KHUBOTHIGE, 0€3 003Upa Ha TO J1a JIH je MPOY3POKOBAME IITETE PE3yITaT HEKE HEroBe rpemike.
3Haun, 3a OBJAmNEHOr JAp)Kaola ce HMHa4Ye MNpPETIOCTaB/ba Ja jeCTe OCHOCOOJbeH WIIH
opnamheH. MeljyTuM, YKOJIHMKO Yy JaTMM YHECHUYHUM OKOJHOCTHMA JpiKajiall HUuje Ouo
0CMOCOo0JbeH WM OBNIALINEH, OATOBOPHOCT TEPETH MMAOola jep je OH MPEeAajoM >KHUBOTHUEHE
TaKBOM JIMIy PU3UK HacTylama ITeTe AoAarHo nosehao. OpnamtheHnu apikanal y oIHOCY Ha
MMaolla Hema Iosioxaj Tpeher jauia urja kpuBuiia (paama) Moke OUTH pasiior ociobohema o
OATOBOPHOCTHU. YTIPaBO M3 TOT pas3iora, jep MMajial Moxe OMTH NMpeBapeH, a HeMa OCHOBA 3a
HEroBO 0cii000heme 01 0ATOBOPHOCTH, HEMIPABEAHO OM OMIIO HE YBa)XKUTH JONPHHOC Tpeher
JIU1Ia, KOJU CE OTVIe/la y HherOoBOj KpUBHUIIU. Ta KpUBHUIIA CE HE TIPETIIOCTABIbA, HO ]y j€ MOTPEOHO
JI0Ka3aTH M CacTOjU C€ Yy HAMEPHOM WJIM HEMaXJbUBOM TIPEy3MMamy >KHBOTHIGE 32 4YHje
PYKOBame JIMIE HUje CIPEMHO, MHTENCKTYaTHO W (DPU3MYKH, WM 32 Yhje PYKOBambe HEMa
noTpeOHO 0J]00pemse.

OproBopHocT uMaoria W oBjamheHor apkaona Taga je coiupapHa. OriamrheHu
Jp Kajial] IMa MpaBo Ha Perpec ol Maolla, CXOIHO MPaBWITy O MIPaBy HA perpec opiamheHor
Ap>kKaolla Kora uMajall HHje YIo30pHO Ha CKPHBEHE MaHEe WJIHM CBOjCTBA JKMBOTHHE. MMaaly

TaKOhC HMa IIpaBO Ha pErpec on oBiamrheHor ApiKaola.

3.1.5. OkoJHOCTH KOje MCKJbYUY]y WA OTPAaHNYaBa]y OJTOBOPHOCT

OO0jekTuBHA OATOBOPHOCT HHje arcoiyTHa. MManan omacHe cTBapu ce ociobaha

OATOBOPHOCTH aKO JIOKaXKE Jla IITETa MOTHUYE Ol HEKOT JAPYror y3poKa, BaH ONacHe CTBapH, a

"4 J. Pagummh, Obnuzayuorno npaeo, crp. 282.
15 M. Kapanukuh Mupuh, O6jexmusna odzosoprnocm 3a wmenty, ctp. 1009.
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Yyyje JIjCTBO CE€ HMUje MOIVIO MpeaBuieTH, n3dehn Hu oTkiaonuTH. Takohe, mmanair omacHe
oracHe cTBapu ocjo0aha ce 0roBOPHOCTH YKOJIHMKO JTOKKE JIa je MITeTa HacTalla HCKJbYYHBO
paamom omteheHor i Tpeher auia, Kojy Hije MOTao MPeIBUIETH U YHje TOCICAHIIC CE HUCY
Morte u36ehu wu orkstonuTtn.’*® To 3HAuM 1a ce uManan ocao6aha oAroBOpHOCTH Hpykajyhu
JI0Ka3 CYNpOTHOT — Jia HE MOCTOjH Kay3allHa Be3a u3Mel)y mTeTe U JAeoBama OrmacHe CTBapH.
Jlpyrum pedyriMa, HaBeJCHe YHH-ECHHIIC MTOBJIAYe TPAaHUILY JI0 KOje ce 00jeKTHBHO OATOBapa.
Pazno3u 3a ocnoboheme o1 06jeKTUBHE OATOBOPHOCTH, YKJbYUYjyhu U OATOBOPHOCT 32
IITETY O )KUBOTHbA Cy: BHIIA CUIa, pajmma omtehenor uwin tpeher nuna. Ha mux ce Mmoxe
MO3BaTd CBaKa KaTeropvja OJIrOBOPHOI JIMIIA, KOja Yy JaToM Cjy4ajy CHOCH Teper
OZITOBOPHOCTH: UMaJIall, MPOTHBIIPABHH J{prKaJiall Wik oBjiamhenu apxkanain. Umajyhu y Buny
71a pa3MarpaMo TeMe BaHYTOBOPHE OJrOBOPHOCTH, 3aHUMJBHBO MOCTaj€ MUTAE /1A JIU Y OBOM

IIPOCTOPY MMa MECTa YrOBOPHUM KJlay3yJama O UCKJbYUeHY U OTpaHUuEHY OATOBOPHOCTH.

3.1.5.1.Buma cuiia

Buma cuna (vis maior, cuna seha on Mohu 4oBeka), win KBatu(UKOBaHH CIydaj,’t’
UCKJbyUYyje U 00JeKTUBHY M CyOjeKTHBHY OJITOBOPHOCT. 3aKOHO/aBaI] ojipel)yje BUIy CHITy Kao
criosbHH foraljaj, HeM3BeCTaH M HENPeIBU//BUB, KOjH Ce Hije Morao n30ehu Wil oTKIOHUTH. 1
3aro mITo je ped 0 OJATOBOPHOCTHU 3a CTBAPH KOj€ y CEOM HOCE OMACHOCT MPOY3POKOBaA IITETE,
00jeKTHBHA OJITOBOPHOCT 3aXT€Ba MOCTOjarbe M3BAHPEIHUX KapaKTEPHCTHKA KaKO OM HEKH
norahaj 6MO pa3nor HCKJbydemwa OAroBopHocTH. CaMoO HENpeIBUAJBUBH U HEOTKIIOHUBU
crioJbHHU Jorahjaju MOTy ompaBaaTy J1a UMaall OracHe CTBapH, KOJU j€ CTBOPHO HIIA OJP>KaBao
noBehaHW pHU3WK IITETE 3a OKOJIMHY, HE Oyae oaroBopad. Tako, MaKko je ped O CHOJbHOM
norabajy, myname Kaulla WK JIaHI[a KOJUM je )KHBOTHH»A Be3aHa HE MPEICTaBIba BHUINY CHITY
jep My HeJ0CTajy KapaKTepHUCTHUKE HEMPeIBUIBUBOCTH M HEOTKIOWUBOCTH. OBaj morabaj
Mpe/cTaB/bao OM cllydaj, Koju He ociobaha mMaona oaroBopHoctu. MManalr uma mpaBo Ja
TpaKU HAaKHAIy MITETE O MPOJaBIa KaWiia, OJHOCHO JIaHIA YKOJIHMKO j€ J0 Mylama JOILIO0
yCIel MaTepHjaTHOT HEJIOCTaTKa MM Y TOKY BaKeHa TapaHIilyje.

Tpu cy kapakTepHuCTHUKe BUIIE CUJIe: HY)KHO je Ja je ped o aoralajy BaH omacHe CTBapH

(cioseHU norahaj), a ce HEeroBo JIejCTBO HUjE MOIVIO TPEABUACTH (HETIPEIBUIJbUB), U J1a CE

16 Buperu: un. 177 cr. 1-2 300.
7 C. Huroj, Ynan 177, y: B. Bnarojesuh, B. Kpyss (ypen.), Komenmap 3axoua o obnucayuonum 00HoCUMA, CTp.

651. J. Pagummh, Obaueayuono npaso, ctp. 259.
"8 Bunetu: un. 177 300.
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HETOBO JIejCTBO HHUje Morio u3behu wim oTkimoHuTH (HeoTkinomuB). MMajyhu y Buny na
KUBOTHIGEC HHCY MalllMHE, HETO JkuBa Onha Koja MMajy HelleJbUBY CTPYKTYPY, MPETIO3HABAHE
CHOJBHOT Jiorahjaja He MpeACcTaB/hba HA TEOPHjCKH HU IPAKTHYHU MPOOIIEM.

[Tojam HempenBUITLUBOCTH je Teorpad)CKi M BPEMEHCKH YCIIOBJbEH, T€ j€ pelaTuBaH.
Hcrtu norahaju xoju cy paHuje IpeIcTaBbaid BUIIY CHITY JIaHAac Iryde TaKBO MpaBHO ofpeheme,
y oaroBapajyhum ycimoBuma. [IpenBua/bMBOCT ce IIeHH ca 00jeKTHBHOT acmekTa. Pagummh
WCTUYE JIa je BHINA CHJIAa TaKO U3y3eTaH jaorahaj, kojer HUje MOrao Ja MpeABHAN HU BeoMa
naxseuB uoBek. *° Imeaumre Kapanukuh Mupuh onpenebyje Kao BUIITY CHIy OHAj jgorahaj
KOjU C€ HHUje MOrao NpeABUAETH, OTKJIOHUTHU HH n30ehu of cTpaHe O0COOHUTO MaKJbUBOT U
pasymuor 4oseka.’?® Ca mpyre crpane, 1luroj cmarpa ja Tpeba [EHHTH 1a 1 je OATOBOPHOM
JMILY, Y KOHKPETHOM CIy4ajy, Omiio Moryhe ma mpeaBuaM HACTyName CHoJballmer norahaja
(mpumep, e je OMIo yBepaBaHo Ja mpeMa Moy3iaHuM nojanuMma Hehe OuTu Hemoroze, ma
ce MoJaIy MoKaxy kao Hetaunu).’?! OH cMmatpa J1a je cyOjeKTHBHH KpUTEPHjyM OfIroBapajyhu
jep ce ueHu mTa Tpeba cy0jekTy cTaBUTH Ha TepeT. McTtoBpeMeHO, OH caM MpHU3Haje Ja
rpahaHCKOM TIpaBy ¥ aliCTPAaKTHOj] HOPMH BHIIE OJroBapa Jia c€ MPEeIBUAJBUBUM CMaTpa OHO
ITO MOXKE O4YeKHMBaTU ofpeheHu Tum doBeka — gobap nomahuH. MehyTum, U NmpuIHKOM
yTBphuBama KpUBHULIE, Y PEKUMY Cy0jeKTUBHE OATOBOPHOCTH, OLIEHY]€ CE IITA CE JEAHOM JIUILY
Tpeba CTaBUTH Ha TEPET U MPUTOM C€ KOPUCTH OOJEKTHBHU KPUTEPHUJYM — CTAHAAP] MaKbe
nobpor momahmua. Crora 3ak/bydyjeMoO Ja je TpHUXBaTambe O0JEKTUBHOT KpUTEpPHjyMa 3a
MPOIICHY NMPEIBUIBHBOCTH aJIeKBaTHU]E.

VYKonuko je crospamimy jgorahaj 6M0 HenpeABHUBUB, jaCHO je Ja ce OH HHje MOrao
OTKJIOHUTH jep JIUIle HHMje payyHalo Ha era, Te HHMje HM MOIIO Ja pearyje. Mehyrtum,
KBaTM(UKAIIH]y BUIIIE CUJIE HOCH M OHAj Jorahaj Koju, ja C€ MOTao MPEeIBUIETH, UTIaK CE HHje
Morao n3behu min otkinoHUTH. HenzbexxHocT kakBor norahaja yka3yje a ce OH HUje MOrao
3a00uhu, OJHOCHO Ja JApyraduje TMOHallame OATOBOPHOT JIMIIA He OM BOIWIO ApyradujeM
pesynrary — a0 jorahaja Oum cBakako Jouuto. HEOTKIOWUBOCT, CIMYHO, YyKa3yje Ha
HeMoryhHOCT na ce morahaj ydMHU HEUIKOIJbUBHM, OJHOCHO Ja OJTOBOPHO JIMIIE CBOJHM
MOHAIlIAKEM CIPEYH, 3aycTaBH pa3Boj gorahaja. MoryhHoct uzberaBama WM OTKIamamba

nociacauia ;[oraljaja OCHHU CC Ca aCIICKTa IIaKJbUBOI' YOBCKA. LII/IFOj y1<a3yje Ja Cce HEM30EKHOCT

"9 J, Pagummh, Obnuzayuono npaeo, crp. 259.

720 M. Kapanukuh Mupuh, O6jexmusna oozosoprnocm 3a wmemy, ctp. 146, 147. Mehyrum, oHa ucTuue na,
yIpKoc 00jeKTHBHOM YIIOPEIHUKY, JUIle He Tpeba aa Oyme ociao0oleHO OATOBOPHOCTH YKOJIHMKO MY je Y
KOHKpPETHOM cllydajy gorahaj OMo mpenBusbUB, OTKJIOHBWB WM Ta je morao m3behw, 3axBasbyjyhm cBojum
M3y3€THUM CBOjCTBUMA WITM Ca3HAamUMa KOja HaJMAIllyjy MakKJbUBOT M Pa3yMHOT YOBEKa.

21 C. Huroj, Unan 177, y: B. Bnarojesuh, B. Kpyss (ypen.), Komenmap 3axoua o obnueayuonum o0HocuMa, CTp.
651, 652.
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Y HEOTKJIObMBOCT MOTY LICHUTH U Ca aCIeKTa KOHKPETHOT JIUIIA, 14 JIU je OHO CBOjUM CHarama
W 3HaBUMa MOIVIO Ja M30erHe umiau oTKJIOHM mTeTe.'?? Mehytum, Hu 1{uroj me 3arosapa
MIPUMEHY TaKBOT Cy0jeKTHUBHOT KpUTEpHjyMa rpolieHe. M oBa KapaKTepuCcTHKa BUILIE CUIIE HMa
penaruBaH Kapaktep. Hay4dHo-TexHonomika nocTurHyha mpyxajy peliema 3a pa3iduuTe
npoOJiemMe Koje JbY/ICKa CHara He MOJKe J1a CIPeyYH WIH OTKJIOHH.

Buma cunma mpencrasipa pasior ocinoOohema ONrOBOPHOCTH caMo Kajxa je Owmia
UCKJbYYUBH Y3POK IITETE. YKOJIHUKO JI0 IITeTe He OU JOIIIO Aa HUje OMIIo /1ejCTBA BHIIE CUJIE,
Ha KaKBO pazjiarame Kay3ajiHe Be3e ynyhyje XunoreTuyka eTMMUHAIIN]a, JaCHO je a BUIIa CUJIa
jecTe y3poK HiTeTe.

[IpoGrieM HacTaje YKOIMKO j€ HEeMpeaBUJbUB U HEOTKJIOKUB CIIOJBHU Joralaj yTuiao
Ha peayu3alyjy pu3rKa KOju je TIOBE3aH ca MOCTOjabeM M yIoTpeboM omacHe cTBapu. Tana
HEeMa peur o IpecTmxkyhem kay3anuTery (jep mreTa He Ou HacTalia ycje ] BULIE CUJIC), HUTH O
3ajeIHUYKOM Kay3aJIUTETy (jep YKYIHY LITETY HHUCY MPOY3POKOBAIIU JIEJIOBABE KUBOTUEHE U
BuIa cuia). Ha mpuMep, MUIIOT XEMUKONTEpa U3TyOHO je BUCHHY U XEIHUKONTEP CE CPYLIHO Y
HEMOCPENHOj OJM3UHKM KOBUYKOT KIy0a; KO MpervialieH OyKoM yClea majga XeJIUKOonTepa
30anmo je Moyia3HMKa 4YacoBa jaxama ca Jjeha. Ilpema Teopuju anekBaTHE Y3pOUHOCTH,
Kay3aJHH JIaHall HHje TPEKHHYT jep je HacTaja IITeTa aJeKBaTHA IOCIEIUIa JIeIOBamba
KHUBOTHIbE, a He Buie cuie. Llltera o TenecHuX moBpena je ajeKkBaTHA Maly ca KHBOTHIE.
[Ipema Teopuju mpeBajeHTHOT Yy3pOKa, OATOBOPHO JHIlE ociiobahla ce OArOBOPHOCTH aKo
nokake mpeonialyyjyhu, mpeBajeHTaH yTHIIA] CIOJbAlbEr jorahaja Ha MPOY3POKOBAKE
mrere. Umajyhun y Buay na ce XMBOTHMH-a HHje MOINIA OAYNPETH JAEIOBaKkY BUILIE CHIIC
(MVHCTHKTHBHO PEaroBame), OHOCHO Jia OATOBOPHO JIMIE HHjE MOIVIO Ja CIPEUYH JIEIOBabE
BUIIIC CHJIC HA KMBOTHIbY, OHJIA jeCTE OMPAaBIaHO Y3€TH Jia je BUILA CHJIa UMajia IPEBAIICHTHU
3Hauaj. Y TaKBO] CHUTYyallM]H, BHIIA CHJIa Je€CTe MPEKUHYa Kay3ayiHH JiaHail. [Ipema Tteopuju
HY>KHOT YCJIOBa, OJITOBOPHO JIHIle He Ou Tpebaro na Oyne ocaobOoheHo jep miTeTa jecte HacTana
y BE3W ca XMBOTHHOM (omacHoM cTBapu). Kay3amHa Be3a um3Mel)y miTere W JaenoBama
KHUBOTHIC HUje mpekuHyTa. llITeta HUje HAacTama ycien BUIIE CUJIE, HEr0 yCie] e/IoBamba
KUBOTHIHE TMOJCTAKHYTE BHUIIOM CHJIOM. MMak, HENpeIBUIJBUBOCT U HEOTKIOHHUBOCT Kao
KapaKTepUCTUKE BUIIE CHJIEC YMHE HENpPaBEJHHM Jia OJIrOBOPHO JIMIE, KOjeé HHUje MOIJIO Ja
padyHa Ha HHUX HUTH JIa CMalkbU HUXOB YTHIA] HA KUBOTUILY KOjy KOHTPOIHILE, OJIrOBapa 3a

HacTany mreTy.’>> OAroBOpPHOCT Tpeba YMAmHTH y MEpH Koja Hala3W paBHOTEKY m3Mehy

722 C. Huroj, Ynan 177, y: B. Bnarojesuh, B. Kpyss (ypen.), Komenmap 3axona o obnueayuonum o0HocuMa, CTp.
652, 653.
23 M. LipetxoBuh, Y3pouna éesa y oowmemnom npasy, ctp. 33, 34, 46-49, 57.
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noTpede 3a10BOJbEHha HHTEpeca OMTEheHOT, KOjH je TPETPIICO MITETY O )KUBOTHILE U TTOTpede
3aJI0BOJbCHa MHTEpPECA OATOBOPHOT JIMIIA, KOjU HHje MOTAa0 HH IMPEIBUACTH HH CIPEUUTH
JIeTIOBAbE CIIOJbAIILET JAoral)aja Ha JKUBOTHILY 3a KOjY j€ jeTMHO OATOBOpaH.

Panuja cyncka mpakca je cMarpaia Jia je ITeTa HacTaja yclie BUIIE CUJle Kajia ce KO,
yILTAIIeH HUCKUM TIpEeJIeTalheM aBUOHA, IPOIIEO U MOBPEAHO MPOJIa3HUKA, OTHOCHO KPEHYO Ja
rajonupa M m3asao yuec.'2* Kpurukyjyhu takaB craB, Popheuh je yka3mpao ma HHCKO
JIETCHC aBUOHA Y TPajly HUje HENMPEIBUJBUB qoral)aj v 1a je mMaiall JyXaH Ja padyHa Ha OyKy
y Ipajly Koja MOKe YILIAIINTH KOH-e, Herupajyhu TuMe mocrojame Bumie cuie.’ >

Kapanukuh Mupuh yka3yje Ha MOryhHOCT Ja OATrOBOpHO JIMIIE CBOJUM IMOTPEIIHUM
MOCTYIAK-EM CTBOPU YCIIOBE 3a IITETHO JIEJCTBO CIOJballbEr forahaja koju ce kpanuukyje
Kao BHIIIA CHJIA, M HYIH JBa Pelllekh-a TakBe cuTyanuje. 2 [IpBo, 1a MManal onacHe CTBapH KOjH
HEMaXJPUBO TIOCTYIAa Ca HOME CTBapa YCJIOBE Ja CIOJballkbK jorahaju  IMOICTaKHY
peanu3anyjy nosehanor pusuka mrere. J[pyro, jAa wmanai omacHe CTBapu OAroBapa IO
CyOjeKTHBHOM IPHUHIIUITY, YKOJIUKO CE€ FheTOBO CKPHBJHCHO MOCTYIAKkE KBATUPHUKY]E Ka0 y3POK

HITETE MpeMa TEOPHjU aIeKBaTHOT Kay3aJUTeTa.

3.1.5.2.Panwa omreheHor u paamwa tpeher numna

300 ypehyje kao mubepaTopHe pasiiore, MOpPe BUIIE CUIIE, paamby omTeheHOT U paimby
tpeher numa.’?’ Maxo je mrera HACTaNa y BE3U Ca OITACHOM CTBApH, OJTOBOPHO JIMIE MOXKE /1A
nokazyje aa je omrehenu mpeny3umameM ofapeheHe paame 3ampaBo OMO OHAj] UCKIbYYHBU
y3pOK HacTaHKa IITeTe. JeHako Baxu 3a paumwy Tpeher nuna. Melyytum, HEje 10BOJbHA OHITO
KakBa paJitba OBUX JIKI[a, OWJIO KaKBa BUXOBA aKTUBHOCT. HYXXHO je J1a je ’UXOBO JICIOBabe
OWJIO HENpeABUJBUBO, a MOCICSIUIe HEU30SKHE WM HEOTKIOmHBE. TakBe KapaKTEpUCTHUKE
yKa3yjy Ja pajma omreheHor uin pajama Tpeher uia Mopajy J1a MPpeacTaBibajy BUIILY CHITY

3a OATOBOPHO JII/II_IC.728 Crora ce KOPUCTU U O3HAYCH:C ,,JbYACKA paJba Ka0 BUIA cnna”, IITO

24 Ha nujauy y rpaiy, MCPETHYT KOH HUje OMO Be3aH, a BIACHUK j€ CEJle0 y HeroBoj Onm3uHu. byka aBuoHa
KOjH je HUCKO MpeJieTao rpajl yIjaliuia je KOmba, KOjH je T0Ueo Jja Talonupa U MOBPEAHO jeHOT MPOJIa3HUKA.
Ipecyna Bpxosror cyxa HP Cp6uje [k 1505/56 ox 8.7.1956. roaune.

2 K. Bopheruh, op. cit., ctp. 376.

726 M. Kapanuxuh Mupuh, Objexmusna oozoeoprnocm 3a wimenty, ctp. 144,

27 Buperu: un. 177 cr. 2 300.

728 Bophesuh kKao OKOTHOCTHM KOjeé Cé MOTy jaBHTH Kao BMIIA cHIa HaOpaja mpupoaHe porabaje (epymimja
BYJIKaHa, KJIN3akhe TEPEHA) U JbYJICKe pallibe (MMOAMETHYT MoXKap, Harma Haopyxanor auia). XK. C. Bophesuh, B.
C. CranxoBuh, Obaucayuono npaso, ctp. 118. Pagma omreheHor n paama Tpeher nuia HUCy ociobahajyhu
Pa3JI03u OJIBOjEHHM OJ1 TI0jMa BHUIIIE CHJIIE, HETO CYy FhEH JIE0 — OHE 32 OJITOBOPHO JIMIIE MOPajy OUTH HETIPEIBUIJHHUBE,
a IbUXOBE TIOCTICINIIE HEN30eKHE WM HEOTKIIOHhHBE.
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yKa3yjy Ha HeHy CHary y OHOCY Ha oroBopHo juile.’? JIuma koja cy y ciayx6u uMaona, uiu
KOjUMa Ce OH IOCITY)KHO IPHU YIOTpeOu omacHe CTBapu, HE cMarpajy ce Tpehum aunuma, e
IHXOBE Pajiibe HEMajy 3Hauaj IubeparopHor pasiora.’ JeqHako Baku 3a pajibe OHHX JIMIIA
3a KOja MMaJjall oJroBapa Io npaBujIuMa OJrOBOPHOCTH 3a JPYTOT.

[Tpumepa paau, yKOIMKO JIMIIE TOKyIIA qa yhe y Tyhu cTaH OK BIaCHHUIM HHUCY Ty U
CYIIPOTHO EUXOBOj BOJBH, a Y CTaHy C€ Haja3W Mayka, He MOXKE Ja [T03MBA Ha OITOBOPHOCT
BIACHUKE YKOJIMKO Ta Mauka Hamajse. ! Kaja nure 103MBa ¥ Ma3y MHPHOT HAIYIITEHOT TICa,
HE MOXKE J]a TPaXH HaKHAIy MITETEe OJ] jeJMHUIIC JIOKAJTHE CaMOYIPaBe YKOJIHMKO ra y jeIHOM
TPEHYTKY Iac yjele 3a pyKy. YKOJIHMKO JIHMIE MOKYIIa /1a ce MPUOIMKY MIIQIyHIIUMA TUBJBHX
CBHIbA, 14 Ta MOBPEAM KpMaya, WIA My OIUTETH ayTo jypehu 3a muM, HeMa OIrOBOPHOCTH
KOPHCHUKA JIOBUIIITA WJTU JIp>KaBe. Y CBa TPH CIIydaja pajiiba OmTeheHOT je y3pOK MITETe.

[Iporiena HeMpenBUIJBUBOCTH Pajilbe UMa 00jEeKTHBU30BaH KapaKTep jep ce yBaXkaBa
CTaH/ap]] pa3yMHOT M a)KJbUBOT JIMIIA TIPUIAaroh)eHor CBOjCTBUMA, 3HAUMA U JINYHOM CTakby
onrosopHor numa.”*? He cama paama, HO HeHe Hocleauie Tpeba ga Oyny HeumsOexkHe U
HEOTKJIOIMBE 33 OATOBOPHO Jinile. He mporiemyje ce 1a 1 je 0AroBOPHO JIMIIE MOTIIO Ja yTH4e
Ha omrrehenor wiu Tpehe nuiie, 1a M je MOrao Ja uX cripedd, Beh 1a jau je Morao n1a u3derxe
WIN CIIpeYd MOCHeNuIe Mpeay3eTUX paamu. To MCTOBPEMEHO 3HAa4yM JAa MOCIEIUIe paambe
HYXXHO He Mopajy Aa Oyay HenpeaBuasbuBe, Beh caMo Hen30exxHe MM HEOTKIIOBhUBE.

Nmajyhu y Buay /1a 3aKOH KOPUCTH TI0jaM pajiibe, MUTAkE j€ Aa JIM je THMe o0yxBaheHo
Y TIAaCUBHO JIpXame omrteheHor win Tpeher numa. [Iponymrame je y3poK ImITeTe YKOJIHKO je
TmocTojana My’KHOCT Ha UME-EHe, alH je JOBOJBHO Ja MOCTOjH caMo MopamHa obasesa.’>®
Pasmarpajyhu Tyhe npomnymrame Kao y3pok IITETe, HYXKHO j€ Ja je ped O YHIElhY Koje ce
00JEKTHBHO MOIJIO OCHOBAHO OYEKHBAaTH, a YWJU J€ H30CTaHaK OMO HENpeABUIJbUB 3a
onroBopHo nuie. >4 JlonaTHO, M TIOCIeIHIIe TOT TIPONYIITaka Mopajie Cy OHTH Hen30eKHe U

HCOTKJIOKBLHUBC 3a OATOBOPHO JIUIIC.

2% M. Kapanuxuh Mupuh, O6jexmusna oozoeoprocm 3a wmemy, ctp. 148.

730 Bupern: wi. 177 cr. 5 300.

781 CynoBH Ccy cMaTpaiu Jia ce BJIACHHK 11ca HE MOYE TI03MBATH Ha JIONPUHOC omTeheHor KaJa je mrera HacTana
TIPWJINKOM YJlacKa y ABOPHINTE T'Jie ce HaJla3no HeBe3aH nac. Omnyka BpxosHor cyna Makenonuje Pes 330/1985
ox 27.8.1985. ronune. Haseneno npema, C. Cranumuh, O6jexkmusna odzosoprocm 3a wmemy, I1aHeBpONICKH
yHuBep3uTeT AneupoH, bama Jlyka, 2012, ctp. 501. TakaB craB je onpaBlaH y YNHEHUYHOM CKJIONY Kaja Cy
BJIACHHIM O3BAJIM JIMIE Jia A0he y TocTe WM YKOJIMKO JIMIE MMa WHTEpeca Ja Aohe Hermo3BaHo, a Ha ynasy y
JBOPHIITE HUje HCTAKHYTO 00ABEIITEHE O MIPHUCYCTBY OIACHOT TICa.

782 M. Kapanuxuh Mupuh, O6jexmusna oozoeoprnocm 3a wimenty, ctp. 149.

33 M. LigetxoBuh, V3pouna éeza y oowmemmnom npasy, ctp. 92, 93.

734 M. Kapanuxuh Mupuh, O6jexmuena odzoéopnocm 3a wmemy, ctp. 153. Y pasmaTpamy OBOT IHTamba,
Kapanukuh Mupuh noaceha na je ped o a posteriori nmpoieHn 0OCHOBAHOCTH OYEKHMBarba JIa APYro JIMIE YUUHH
HEMITO IITO HHje W Ja je TOTpPeOHO Ja je TO YMIHEHhEe 3ampaBO MOTJIO Ja CIpPEdYH IITEeTy, OJHOCHO y OBOj
KOHCTPYKILUjH — J]a TO YHEEHHE 3aIPaBo HE OU JIOBEIO 0 IITETE.
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JlenumuuaH AONPHUHOC omTeheHor HacTaHKy IITETe HE HCKIJbYydyje OATOBOPHOCT
OJITOBOPHOT JIMIIA, HO Ta Cpa3MEpHO JTOMpHHOCY ociobaha obaBe3e HakHane oaromapajyher
nena mrere. Cyn omnydyje 0 MPOLEHTY JONPUHOCA carienaBajyhn 4nmbeHHYHEe OKOJIHOCTH
cirydaja. Tume ce He ofcTyIa o7 IpaBUIIa MOTIIYHE HAKHA/IE IITETE jep OATOBOPHO JIUIE CHOCH
y TIOTIYHOCTH OHAj €O INTETe KOjU My C€ MOXE IPHUIMCATH y OAroBOpHOCT. Hamme,
OZITOBOPHOCT HY)KHO IMPETIOCTaBJba PA3JIMKOBaKkE OIMITEhEHOr M OATOBOPHOT JIUIIA, Kao
TyXHUKA W MMOBEPUOIIA jeTHOT OOIHUTaIlMOHOT oHOca. Kana ce y ucToMm JuIly croje CBOjCTBa
Oy’)KHUKa W TOBEpUOLla HAKHAJAE IITEeTe, OOJMTallMOHM OIHOC Ce TacH M OJArOBOPHOCT HE
HacTtaje. McTo Baxku M KaJzia ce yciel JonpruHoca omTeheHor y ’beMy CIoje CBOjCTBA IyKHHKA
Y TIOBEPUOIIa HAKHAJIC jeTHOT JIeNia IITETe, T¢ Y MOIIEAY TOT Jiejia OArOBOPHOCT HE HAcTaje.

Jlpyraunja je cuTyanuja kajaa je Tpehe imie IeTMMUYHO JOMPHUHENO MPOY3POKOBAbBY
mrere. OaroBopHO Jinile u Tpehe JIHIle OAroBapajy conuaapao omreheHoM, Koju Moxe 1a Oupa
npoTuB Kora he ycmeputu Tyx0eHu 3axTeB. OHOC Mel)yCOOHUX JOMIPUHOCA OATOBOPHOT JIUIIA
u Tpeher mna npeaMer je pa3Marparma y perpecHOM MOCTYNKY u3Mel)y mux. 3aKoH mpomnucyje
na Tpehe JHIle CHOCH HAKHALy CPa3sMepHO TEKUHH cBoje kpusuye.”> To 6u 3HAYMIIO J1a ce 3a
oAroBopHocT Tpeher numa Tpaxu meroa kpuBuua. Mehyrtum, kako je Beh o0jalimeHo,
OAITOBOPHOCT Tpeher JMiia 3aCHUBA ce Ha HErOBO] paodri, KOja je 3a OJrOBOPHO JIMIIEe UMaja
KapaKTepUCTUKE jeJJHAKe BUINOj CUIM — OWia je HemnpenBUIJbHMBA, a HEHE IOCIEHIe
Hen30eKHEe WM HEOTKIIOmkUBE. Tpehe nulie ce He MoKe 0CIIO00AUTH CBOT JIejia OITOBOPHOCTH
nokasyjyhu na nuje kpuBo. Kanudukaiujy paame Tpeher auia Moke HOCUTH U pajiiba JTUla
KOje HHje CMocoOHO 3a pacyhuBame, O YMjoj KPUBHIM YOIIITE M HE MoXe OMTH pedn.’>®
MehyTtum, cyn Mopa y perpecHoM MOCTYINKY Jla OApEeAN NpOLeHAT YKYyIHE ILITeTe KOjU ce
npunucyje Tpehem Juily, Ha OCHOBY JOIIPHUHOCA HETOBE PaIhe IPOY3pOKOBamYy HITeTE. JequHe
YHbEHUIIE KOje Cy/I TaJa MOKE Y3UMaTH y 003Up THUY C€ YIpaBo MoHamama Tpeher jauma —
KaKo ce OH IOHAIa0, a Kako OM OMJIO OYEKHBAHO O] Pa3yMHOT U MaXXJbHBOT YOBEKa jep je TO
CTaHJap/ MOHAIIa/ka ca KOjUM padyHajy CBH JbYIH.

Pagma omreheHor HHje pasior HCKIbydeHmha OJTOBOPHOCTH YKOJIM HE HCIyHaBa
HaBelleHe ycJoBe (HEMPEABHIJBUBOCT, HEWU30C)KHOCT WM HEOTKIOHBHBOCT). Y TIPaBHO]
TEOpHjU pa3MaTpaHa je MOTYhHOCT Jia paama omreheHor Oyae kBanudukoBaHa Kao MPUCTaHAK

Ha OTACHY pajiby KOjoM je Mpoy3pokoBaHa mTeTa. >’ CyI0BH CY Y CBOjOj IIPAKCH Pa3BIIIH CTaB

735 Buperu: un. 177 cr. 4 300.

736 M. Kapanuxuh Mupuh, O6jexkmusna oozoeoprnocm 3a wmenty, ctp. 150.

87 C. Huroj, Unan 177, y: B. Bnarojesuh, B. Kpyss (ypen.), Komenmap 3axoua o obnueayuonum o0Hocuma, cTp.
656. M. Kapauunkuh Mupuh, Objexmusna oodzosopnocm 3a wmemy, crp. 139-140. Ilpucranak omreheHor
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J1a YKOJIMKO IMYyTHUK MPETPIH IITETY TOKOM OCCIUTaTHOT MPEBO3a, a OMII0 My je MO3HATo Ja
B03a4 HEMa MOJIOKEHH BO3AYKH MCIHUT WK JIa j€ Y AJIKOXOJMCAHOM CTamy, OHJA CE HEroBO
IpUXBaTame OECIIaTHE BOXKIE MOCMATpa Kao mpucTaHak omTehenor.*®  IIpumenom
aHanoruje, kajga juue OecrarHo mpeHohw y Tyhem craHy, a BIacHMIM UMajy KyhHor
JbyOMMIIa, MOYKE CE€ TYMauuTH Ja je omTeheHH MPHCTAao Ha PU3MK IPOY3POKOBarba IITETE
HONEWEM y CTaHy I7Ie Ce Haja3H KUBOTHIbA. KOHCTaHTHHOBHN HAPOUUTO yIO30paBa jaa ce y
OBHUM CIIy4ajeBMMa MOpa BOAWTH padyHa Ja JU je OecIuiaTHa yclyra Y4YHEmbEeHa Y KOPUCT
ourreheHor, Wi y MHTEepEeCy OIrOBOPHOT JIMIa (Ha IPUMED, IOCIIAT je ayTo MO JeKapa, 1a JeKap

IpeTpIy ITeTy ycen caobpahajue Hesroze). ®

Y npBoM ciy4ajy ONpaBIaHo je pa3Marparu
OIFOBOPHOCT BO3a4ya CaMO YKOJIMKO [TOCTOjU Her0Ba KPUBHIIA, TOK Y MOTOEM CIIy4ajy HMaJIall
ayToMOOMIa OAroBapa 3a IITETy OJ OMacHe CTBapu. Tako, YKOJIUKO je JuIle OecIiaTHO
npenohmino y tyhem crany ma OM 4yBajo CTaH WM JKUBOTHIbY, Ia HPETPIU INTETY OI

JKUBOTUILEC, UMAJIALL OJ[roBapa 110 O6jeKTI/IBHOM IIPUHIIUITY.

3.1.5.3.YroBopHe kiay3yse 0 HCKIbY4eHY WIN OTPaHUYEHY OATOBOPHOCTH

JIunie koje je opnamheHo /1a ce CIyXXH )KUBOTUHOM, Kao M JIMIE KOje je UHAYe JYKHO
Jla HaJrMea )KUBOTUIbY, OJITOBapajy 3a MITETY KOjy KUBOTHH-A MPOY3POKYje JIOK C€ Hala3H y
BUX0BO] apkaBuHU. OBa JMIa ce, O MpaBUily, Haja3ze y oapeheHOM MpaBHOM OJHOCY ca
nmaorieM. [IpaBHM OCHOB OBOT OJfHOCA Hajuenihe MpecTaBiba yroBop. Y OKBUpUMA ClI000/Ie
yroBapama U JUCIO3UTHUBHOCTH mpaBmia 300, erzoHepalnyoHe Kiay3yle MOTY HCKJbYYUTH
WM OTPaHUYUTH OJIrOBOPHOCT oBiamtheHor apxaona. McroBpemeHo, oBe Kiay3yie 3HaUMiIe
Ou mpommpene oAroBopHocTr umaoria. byphesuh (Mapko Byphesuh) Ha mpumepy yroropa o
OCTaBHU XKUBOTHHA Y TAHCHOHUMA 3a KyhHe JbyOumIle (YroBop O MpujeMy Tica y MaHCHOH 3a
nce, yropop o kopuuihemy NmaHCHOHA 3a IICE) YKaszyje Ja YroBOp O OCTaBM HE IOCTaBJba

r'paHUIIC CJ'IO60,Z[I/I yroeapama €r30HCpalluOHUX onpe;[a6a.74°

HOPMHPAH je Kao PasJior KOjU MUCKJbYUyje MPOTUBIPABHOCT, Y OKBUPY IPABUIIA O CYOjeKTHBHO] OJATOBOPHOCTH
(un. 163 300).

738 TIpecyna Anenamuonor cyna y Beorpamy Ik 5085/2012 on 6.12.2012. roaune: IlyTHUK Koju je ymao y
ayromMoOw 3Hajyhu /1a je Bo3au y aJKOXOJIMCAHOM CTalky CBECHO j€ MPey3e0 PU3UK Moryher HacTaHKa MMTETHUX
nocnenuna. HaBemeno mpema, I'. Cranojumh, Ilpakmuxym 3a npumeny 3axkona o obaueayuonum ooHocuma,
ITocosuu 6upo, beorpan, 2020, wr. 163.

3% M. Koncrantunosuh, O6auzayuono npaso, npema benewxama ca npedasarsa, crp. 142.

740 M. Byphesuh, op. cit., ctp. 144. Kao cynpoTaH mpuMep, OH MCTHYE yrOBOP O YIOCTHUTEICKO] OCTABH.
3akoHomasal] je y wi. 728 300 3abpanno o06jaBe yrocTuresba KOjEMa OHHM HMCKJbYUY]y, OTpaHUYaBajy HIIH
yCJIOBJbABajy CBOjy OJrOBOPHOCT 3a CTBapH KOje Cy TOCTH JIOHEH y 00jeKar.
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3akoH ypel)yje cy0jeKTUBHY U 00jEeKTUBHY OITOBOPHOCT, Y OAroBapajyhum noapydjuma
MPUMEHE, ¥ TPOIHKCYje MPaBUIIO MOTHYHE HaKHaje mTere. Er3oHepanuone kiaysyie Memajy
3aKOHCKH OKBHUP OJTOBOPHOCTH, y T'paHHUIIaMa J03BOJFEHHUX OACTYIAmka, Y OAHOCY u3Melhy naBa
muna.* MelyyTum, 0iroBOPHOCT 3a IITETY OJf )KMBOTHE-A HacTaje m3Mel)y muna mely kojuma
paHHje HUje TOCT0jao MPaBHU OJHOC, YpeheH yroBopoM WM JPyruM IpaBHUM mocioMm. To
3HauM Jla ce OBJAINEHW JpsKajall He MOXE IO3MBAaTH HAa €Tr30HEpaIMOHE Kiay3yle npemda
owmehenuma, kao TpehuM JTUIIMa, KOjJUX CE BErOB OIHOC Ca UMAOIIEM KHUBOTHILE HE TUYE.

Knay3yne o HEOArOBOPHOCTH JI€0 Cy MPABHOT OIHOCA usmely umaoya sHcusomurvbe u
osnawhenoz opoicaoya, KOju MPETXOAU MPOY3pOKOBamwy mTeTe. Huje 103BoJbeHo 1a mmMasniall u
oBnamheHu apxanar cropasymom u3mely cebe peryiuiny nuTama Be3aHa 3a MpaBo HAKHAJIC
mrere Tpeher ymia kao omreheHor, u3 ogHoca koju he Hactatn u3mel)y opnanthenor ap:xkaorna
u omreheHor. J[03BONHMTH CYyNPOTHO MPOU3BEIO OM CUTYalHjy y KOjoj oBIamheHu JpiKaialy
HUJ€ OJIFOBOPAH jep je 3aliTuheH er3oHepaloHoM KIIay3yJaoM, a UMajall HUje OJroBOpaH jep
je oBiamheme Hag30pa HAJ JKUBOTUEHOM IPEHEO Ha OBJamheHor Jpkaona. Y TakBoOj
cutyanuju 6uo 6u moBpeheH jaBHU MOpeIak.

Er3onepanyone kimay3yne u3 cropasymMa u3Mel)y mmaona u omiamtheHor apikaora
KHUBOTHEbE UMajy Apyrauuju 1oMeT. OHe ypel)yjy HCKIbYUere WM OrpaHIueHe OATOBOPHOCTH
oBnamheHor pkaolla >KUBOTHUIbE 3a LITETY KOJy OHa MPOY3pOKyje JOK ce Haja3u KOJ Hera,
aJli caMoO y OTHOCY TMpeMa mMaoiy. To ce MOCTHKe yCTaHOBJbABAEM IpaBa OBJIANINEHOT
JprKaolla JAa HaKHaJy ITETe KOjy je MCIIarho omreheHoM 3axTeBa O MMaola. YToBOPOM
KOJUM HMMajall MoBepaBa XHBOTHIY OBJalIheHOM Jpikaolly, BHUX JABOje MehycoOHM ogHOC
Mory ypehuBaTH y rpaHHIIaMa MPUHYIHUX TPOIKCA, jABHOT IOPETKa U 06pux obuuaja.’*? Ta
cnoboa yKJbydyje W Tpey3uMame ONrOBOPHOCTH HMMAolla XUBOTHEGE 3a IITETY KOja OHA
poy3pokyje TpehuM JHIHMMa JIOK ce Halla3d KOI OBJAamheHOTr Ap)Kaola, W TO CBY IITETY,
onpeheny Bpcty mrere win 10 onpeheHor uzHoca HakHazae. Takohe, moryhe je ypenutu aa
uMaall npey3uma oJroBOpHOCT KaKo 3a IITETy NPUYHEbEHY TpehuM JuIMMa, Tako U 3a ITETy
KOjy KHBOTHEbA MIPUYNHU OBJIAIINEHOM ApKaolly. TakBO MpOMIMpEHe OArOBOPHOCTH MMAaOIa

JI03BOJHEHO j€ YKOJIHMKO HHje CYIIPOTHO HaueTy CaBeCHOCTH H TOIITemka. '+

41 Bophesuh npasu paznuky nzmel)y knaysyna Koje HCKJbydyjy U OTpaHMYaBajy OATOBOPHOCT 3 IITETY HACTAITy
Heu3BpllekheM o0aBe3e (YroBOpHa OJrOBOPDHOCT) M YroBOpa O HCKJbY4Y€HY [EIUKTHE OIrOBOPHOCTH
(BanyroBopHa oAroBopHoct). Meljyrum, yroBop 0 HCKJby4ewy JCIMKTHE OJrOBOPHOCTH 3alpaBo IMpPECTaBiba
npucranak omrehenor. XK. C. Bophesuh, B. C. Crankosuh, Obaucayuono npaso, ctp. 394.

742 Haueno ayToHOMH]j€ BOJbE y OONMIallHOHOM IIPaBy, YHjH je A€o U cIo0oaa yropapama. Bugern: 4. 10 300.

43 Bupnetu: un. 264 300.
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Omnamthenn aprkanan; He OM MOrao Ja WCTHYE INPUTOBOP HEHAOCTaTKa IacHBHE
JETUTHMAIIUje Y TApHUIM ca omrehenum. berosa onroBopHoct ypeheHa je onmruM HopMama
300, na nuue koje je oBnamheHo Ja ce CIY)XU >KMBOTHE-OM OJIrOBapa 3a IITETYy KOjy OHa
MPOY3POKYje TOK C€ HaIa3u KO iera. Ped je 0 BAHyrOBOPHO] OITOBOPHOCTH, KOjy oBlanrheHn
Jp Kasial] JaTeHTHO MMa MpeMa CBUM IOTCHIMjaJIHUM ollTeheHuM JuimMa, a y CKiIaay ca
HauesioM 3a0paHe MPOoy3pOKOBamka IITETE ApyroMe. JeTHaKo je OIpuYaH OATOBOP Ha IMUTAE 1a
au 6u omreheHn Morao JUPEKTHO J1a YCMEpH TY)KOCHM 3aXTEeB 3a HaKHAIy INTETE MPOTUB
umaona. OJroBOpHOCT HMMaola W OBJAIINEHOr Jp)Xaola JKUBOTUEE, YCTaHOBJHCHA
€r30HepaIMOHUM Kilay3yJama, HUje COJMIapHa. Y CUTYalluju Kaja ce )KUBOTHHbA HATAa3H KOJI
opnamrheHor ap:xaorna, oH je oaroBopHo nuie. Omrehenn cBoj TyKOeHU 3aXTeB 32 HAKHATY
IITETE MOXKE YCMEPUTH JEAMHO MTPOTHB OJJTOBOPHOT JIUIIA U HE MOKE CE IMO3UBATH HA YTOBOPHU
OIHOC KOju MOCTOju m3Mel)y nMaora u opinamheHor Ap)kaora.

Osgnamthenn npskanai onrosapa omreheHoOM y ckiiaay ca 00jeKTUBHUM HPUHIUIIOM H
HE MOXKE Cc€ OCJIOOOIMTH OATOBOPHOCTH JIOKa3yjyhu na mweroBe Kpusuile Hema. Melhyrum,
YTOBOPamE €r30HEPAMOHNX KIIay3yla J03BOJGEHO je caMo 3a 00MYHYy Hemaxmy. ** Maxo je
HITETa HACTaja yclie] Ae0Bama JKUBOTUE, aKO J€ MOCToja’da 0OMYHa HelaXKiha OBJairheHor
Jpraolia y HaJl30py HaJl )KUBOTUH-OM, OH MOXE TEPET HaKHAJIe IITETE Jia MPEeBaIk Ha UMaola
KHUBOTHEbE. TO ICTOBPEMEHO 3HAUH J1a UMAJIall MOXKeE JIa JIOKa3yje Jia je MOHaIIame OBIaheHor
JprKaoria OMJI0 TaKBO Ja ce MOXKe KBATH(PUKOBATH Kao HaMepa WM Kpajiha HellaXmkba. Y TaKBOM
cityd4ajy, oBiamheHu Jpskayiail He OM MMao MPaBO MOTPAXKUBAKA MMPEMa MUMAOIly. YKOJIHMKO Y
J1aToj YNHEHUYHO] CUTYallMjHU KPUBHLIE OBJAIINEHOT prKaolia HUje Ouso, U3 paBuiia a maiore
ad minus cneau Aa ko ce ocrnobdaha oaroBopHOCTH (HEMa MPaBO MOTPAKUBaAKA) 300T OOMYHE

HeTaxme, ociobaha ce U OIrOBOPHOCTH KaJa FerOBE KPUBHIIE YOTIIITE HEMA.

3.1.6. Pan na nmpunpemu I'pahanckor 3akonuka Penyomuke CpOuje

CarnenaBiu UCTOPUJCKU Pa3BOj OATOBOPHOCTU 3a IUTETY Ol )KMBOTHH-a y JoMahem
npaBy, npuMmehyjemo mnpenasak ca cydjektuBHe oaroBopHocTH (npema CI'3 u3 1844. roaune)
Ka o00jekTuBHO] oaroBopHoctu (mpema 300). OmnpaBaaHOCT 3apXkKaBamkba Ha TEPEHY
00jeKTHBHE OJIrOBOPHOCTH TOCTala jé OTBOPEHO MHUTame y mpolecy npunpeme I'pahanckor

3akoHuka Penyonuke Cpouje y XXI Beky.

744 Bupern: ui. 265 300.
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VY Hanpry I'pahanckor 3akonuka u3 2015. ronuHe npeyiokeHa cy JiBa, aITepHATUBHO
M0CTaBJbEHA, pelieka. [IpBo peniemne noapazyMmeBa OJAroBOPHOCT COIICTBEHUKA KHUBOTHELE 32
IITETY KOjy OHa INPOY3pOKyje, OMIIO Ja je KUBOTHH-a KOJA Hera, OMiIo Aa je 3aimyTrana WiId
onberna.””® Takso pememe HopMaTUBHO moTBphyje moctojehe cTame y nomaheM mpaBy u
npeaBuha 00jeKTHBHY OAroBOpHOCT. [Ipemnoxenu wian npeyser je u3 KoncrantunoBuhere
Ckuie, ¢ TUM Ja je yMecTo mojma umaonuxa u3 Ckuie ynorpeOJbeH MojaM COnCmEeHUKd.
[Ipema npyrom pemiemy, 3a ITETY KOjy IPOY3pOKYje KUBOTHEbA OJroBapa JpKaal, ako He
JOKaXe /12 j€ )KUBOTHIbY YyBao M Ha/I3UPA0 Ca CBOM IaXKE-OM KOjY Cy OKOJTHOCTH HaJlaraje Win
72 OM IITeTa HAaCTYIIHIIA M TIOPEJ] HeroBe naxme. *© M31B0jeHo je 1a ce 0ArOBOPHOCT 3a IITETY
Ol IMBIBMX KMBOTHHA ypelhyje moce6HuM mponucuma.’*’ CylITUHA ApYyror pelema jecte
yBoheme (omHOCHO Bpahame, YKOIMKO uMamo y Buay KoHTuHyHTeT ca CI'3) cyOjekTuBHE
OATOBOPHOCTH JprKaola >KUBOTUIE. J[pyro mpemiokeHo peliermhe MMa, M0 CBOj MPHIIUIH,
KOPEH Y CaBPEMEHOM IIBAjIIapCKOM TpaBy. *

Hagenena jiBa npemjiora He pasiuKyjy ce camo y Morieny OCHOBa oAroBopHocTH. [IpBu
MIPEIIOT 32 OAATOBOPHO JIKIIE ofipel)yje CONCTBeHNKa )KUBOTUIbE, a APYTH Apxaona. [Ipummkom
pa3marpama OATOBOPHOT JIMIA 3a INTETY O]l JKUBOTHUIE YKa3ald CMO Ha pPa3liuKe IojMa
COIICTBEHHKA O] TMOjMa MMaolla onacHe cTBapu. CTaTyc CONCTBEHUKA MPETIOCTaB/ba MPaBO
CBOjUHE HaJl ’KUBOTHHOM, J1a j€ peU O COIICTBEHO] CTBapU OATOBOPHOT JHLa. J[pskanal je nuie
KOje MMa AP >KaBUHY HaJl CTBAPH — IMOCPEAHY WM HETIOCPETHY, CABECHY WJIM HECABECHY. Y TOM
CMUCITY, TI0jaM JIp>kaolia oArosapa noctojehem mojMy mmaorna omacHe ctBapu. Jlakie, mpBo
pemieme 3anpxkaBa mnocrojehu pekumM O00JeKTUBHE OJTrOBOPHOCTH, JIOK JIPyro peulieme
3aJprxaBa ocrojehy kareropujy oAroBOpHOr JIUIIA.

VY HacTaBKy paga Ha mpunpemu [pahaHckor 3akoHHMKa, KPUTUKOBAaH j€ TPEAJorT
perynucama cydjektuBHe onropopHoctu. Crora je Ilpennanpr I'pahanckor 3akonuka u3 2019.
TOJIMHE MPEUIOKUO CaMO jeTHO pelleme: ,,3a MITETY KOjy MPOYy3pOKyje KUBOTHE-A OJroBapa
IEH CONCTBEHHK, OWJIO J1a je )KHUBOTH-A KOl Hhera, OWIo Ja je 3aimyraia WUiu omberma”.’®
Hasenenum npemnyiorom [Ipeananpt perynuiie 06jeKTUBHY OATOBOPHOCT. Y30 MPEMO3HAjeMO
y Ckuim, a JgajboM MOTparoM uW y (paHIyCKOM IpaBy, KOje je YTHIAJO0 Ha pPa3Boj

Koncrantunosuhese uzeje. 3a pasnauky ox Ckwuile, Koja je KOPUCTHJIA I10jaM HMMAaoHHKa,

745 Bunetu: un. 323 Haupra.

746 Bunetn: un. 323 Hanpra.

47 Bugetu: un. 326 Haupra.

748 M. Kapanuxuh Mupuh, Objexmusua oozoeoprnocm 3a wmemy, ctp. 173. H. Crojanosuh, Oxrosoproct 3a
MTETy KOjy KHUBOTHIA MPOY3pokyje npema [Ipeananpty ['pahanckor 3axonmka Pemybmuke Cpbuje, 360pHnux
paoosa Ilpasnoe gpaxyrimema y Huwy, op. 81, 2018, ctp. 327.

74 Bupnetu: un. 314 Ipennaupra.
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npeayor pemema u y [IpeqHanpTy KOPHCTH HOjaM COICTBEHHKA, YHME OATOBOPHO JIHMIIE
onpehyje mpema KpuTepujyMy mpaBa CBOjUHE.

CormcTBeHHK OJroBapa M 3a IITETY KOjy je y3HEMUPEHa KUBOTHIbA ITPOY3POKOBATIA JIUITY
KOjé je JparoBoJbHO MOKYLIATO Ja je YXBAaTH MM 3aapsku. > Jluua u ycraHoBe Koju ce Oase
IPUMambEeM )KUBOTHIbA Ha UyBAbE M CTAPALE OIT0BAPajy 3a IITETY KOjy MIPOY3POKYjy IOBEpEeHE
UM kuBoTHESe. > YV TIpenHanpTy cy ersamiiapHo HaBeleHa OBU CyOjeKTH: BeTepHHapH,
OOJIHUIIE U XOTEJH 32 KUBOTHILE, PECTOPAaHH U pajbe. tbuxoBa 0roBopHOCT je 00jeKTUBHA,
OJITOBapajy OHAKO KaKko OW OAroBapao CONcTBEHUK. MehyTum, corctBeHuk he OuTH oaroBopas,
MaKo je JKUBOTHIHA ITOBEPEHA HA YyBamkE U CTapame, ako JIUIMMA KOjUMa je JKUBOTHUIbY IPeIao
HHj€ CKPEHYO MaXiby Ha MaHe KUBOTUHbA. VICTY Ty)KHOCT 0OaBemTaBama CONCTBEHUK UMa U
Kajia Apyrome npezaaje >KUBOTHIbY Ja C€ FhbOME CITYKH. JeIHaKa periema caapxkana je u Ckuna.

[Ipennoxkena mpaBmia pa3iukyjy ce of moctojeher crama. [IpBo, oaroBopan je
COIICTBEHHMK )KUBOTHUIE, ICH BIIACHUK. MaKo je nmanail >kuBOTHbE ITpeMa TPEHYTHOM eIy
y HajseheMm Opojy ciydajeBa M BIACHUK, COICTBEHHUK M MMAJall Cy pa3iM4uTe KaTeropuje
onroopHor Jwuma. [Tojam corcTBeHrKa je oapelyeH mpaBoM CBOjUHE, a TI0jaM UMaola Biamhy
u MoryhHomthy koHtpose. J[pyro, BIacHHUK je OATOBOPHO JIUIE YBEK, O0€3 003upa Koz Kora ce
KMBOTHIba HaJla3Wiia, OCUM aKo MOBEPU XKHBOTHIbY JIUIIMMA Koja ce MpoQecHoHanHo OaBe
YyBamkEM M CTapambeM O )KHBOTHEaMa MIIH JIUIMMA JIa Ce CIY)Ke )KUBOTUEHOM. Jlakiie, HyKHO
j€ na je peu o JuImMmMa 4uja je npodecuja aa 4yBajy U J1a ce CTapajy o )KHBOTHH-aAMa, YUME Ce
n30eraBa cuTyallyja oBepaBama JIMIKMa KOja HUCY 0CIIOCO0JbeHa WK oBilaitheHa aa pyKyjy
*uBOoTHH-aMa. OBnantheHu aAprkanall je OroBOpHO JHIIE 33 ITETY JOK CE )KUBOTHIbA HaJla3nia
Kof mera. Tpehe, CONCTBEHUK OCTaje OJrOBOPHO JIMLE M KaJla je JKUBOTHUIbY ITOBEPUO OBUM
JUIMMA, aKO HUj€ YII030pHO Ha MaHE )KHBOTHIGE, IITO HY)KHO MOJPa3yMeBa MPETXOTHO 3HAHE
COTICTBEHHKa O HUMa. MeljyTuM, COTICTBEHWK HUje COIHMIAPHO OATOBOpPAH ca OBIAINCHUM
JpKaoleM, HETO UCKJbYYHBO OJAroBOpaH. UeTBpPTO, HUje PETyINCaHO MUTalkE HeoBIaheHor
Oly3UMarma XUBOTHE-E 0] concTBeHnka. OH je oAroBopaH OMIJIO J1a je KUBOTHHA KOJ| Hera,
OwmI10 112 je 3aiyTana win onoernta. Pedeno He o0yxBaTa oy3uMamke )KUBOTHILE, KOj€ C€ JIeIIaBa
MIPOTHBHO BOJHM COTICTBEHUKA M HHUjE PE3yNITaT MOHAIIAaka )KXHBOTHHHE.

[MpennanpT npemnaxe W NMpaBWwia Kaja je KHUBOTHI-a yxBaheHa y mTeTd Ha Tyhem
3eMspbHINTY. [Iprkanal 3eMJbUINTA UMa MPABO JIa YXBATU Tyl)y )KUBOTHIGY U Ja je 3apKH Kao

3JI0Ty 3a HAIUIaTy HaKHaJe, alld je Ty’KaH J1a 0e3 o/jiarama 00aBeCTH COIICTBEHUKA, OJJHOCHO

750 Bunetn: un. 314 Ipennaupra.
5! Bupetu: un. 315 [pennanpra.
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HaJTEKHU OPTaH jeMHUIIE JIOKATHe CaMOyNpaBe ako He 3HA KO je CONCTBeHHuK. 2 [IpaBuio je
OTpaHUYEHO Ha ImTeTe Ha 3eMJpHINTYy. OmTeheHn Moxe KMBOTHEY CaMO 3allp)KaTtd, HE W
MOBPEIUTH, YOUTH WM KOPHUCTUTH 32 COICTBEHE MOTPeOE — Yy CBAKOM O]l OBHX cCllydaja
nyroBahe HakHagy mTeTe 300T MOBpene WIM YruHyha >KMBOTHISE, OZHOCHO HAaKHAAY 3a
kopuinheme Tyl)e cTBapu, 1Mo ONMIITUM MPpaBUiIa OOJIUraloHoT paBa. Kako 3aipkaBame nMa
CBpPXY 3aJI0T€, YKOJIHUKO COICTBEHHK OJMax TOHYIW Ja IUIaTH HITETY, WJIA MOHYIH IPYTO,
TUKBUAHUjEe o0e30eheme, omrTeheHn je mykaH Ja COINCTBEHHKY BpaTh >KUBOTHIY; Y
CYIPOTHOM 3J10ynoTpeOJbaBa MpaBo Ha 3a/ip)kaBame. JeaHaka pemiema cajapxkania je u Ckura.

Kana je ped o mretu oj] AMBJBHX KUBOTHEA, [IpeaHanpt ynyhyje Ha moceOHe mporuce.
Onpasaano Kapannkuh Mupuh KpuTtnKyje TakBy omtyKy. > Hema npenpeka a 3aKOHOABAll,
yBakaBajyhu rmocrojeha peniema n3 3aKkoHa 0 TMBJbAYH U JIOBCTBY, WJIH Y3 OACTYIamba O]l IhHX,
peryiuiie NMHUTamke OATOBOPHOCTH 3a INTETYy O IUBJBHX KHBOTHEKA. OBO HAapOUMTO jep
I'pahancku 3akoHMK TeXU Ja Koaudukyje moctojehe MpUBATHO MPaBO U HEMOTPEOHO je
M30CTaBJbATH MMUTAHE OJTOBOPHOCTH 32 IITETY AUBJHHX )KUBOTHHA.

Summa summarum, me3neceT roquHa HakoH mTo je KoncranturoBuh o6jaBuo Ckuiry,
IBEHA pellekha U Jajbe Cy aTpaKTHBHA 3a 3aKOHOMHCIE. JeHAKO Kao M MPBH MYT (IIPHIUKOM
cactaBJpama [Ipeanora 3akoHa 0 OOMUTaIMOHUM OJJHOCHMA) YMHE ce ofcTymnama oa Ckuie.
[Ipennamnpt [pahanckor 3akoHHMKa Mema KaTeropvjy OATrOBOpHOr nuia. HacraBak pama Ha
m3panu I'pahanckor 3akoHWKa HYXHO he 3axTeBaTH pacmpaBy O aJE€KBaTHOCTH H300pa

KaTeropuje OArOBOPHOT JIUIA.

3.2. dpaHIycKo IpaBo

OnroBopHOCT 3a OmacHe CTBapuW y CPIICKOM IpaBy pa3BHjaia ce IOJ YTHIjeM
¢bpanyckor ypehema oAroBopHOCTH 3a cTBapu. VMIHTepecaHTHO je /Ja ce OArOBOPHOCT 3a
CTBapH y (paHIyCKOM MpaBy pa3BHjajia TyMmMadewmeM Hekajnammer wi. 1384 I'pahanckor

; 754
3akoHuKka (CC), mpuMeHOM aHaJIOrHje ca OAroBOpHOINNY 3a XKUBOTHUIE. > TakaB mpucTym
MMao je aBa ompapaama. [IpBo je MpOM3MIAa3MiIo M3 CHCTEMATCKOT TyMadera 3aKOHCKHX
oapen6u. 3akoHuK je y wi. 1382 u 1383 ypehuBao oaroBopHOCT 3a CBOjy pajmy, Koja ce

3aCHHBAJIa HAa KpPHUBHUIH. Osge JABC O,Z[pC,Z[6C npeacrasjbalic Cy IJIaBHU TOTIHOPHU CTYG

52 Bunetn: un. 31 Ipennaupra.

53 M. Kapanuxuh Mupuh, O6jexmusna oozoeoprnocm 3a wmeny, ctp. 172.

54 Amanoruja je omoryhmia mo4eTHH pas3BOj yCIOBa OATOBOPHOCTH, OJTOBOPHOT JIMIA M CaMOT HasuBa. L.
Josserand, De la responsabilité du fait des choses inanimées, Librairie nouvelle de droit et de jurisprudence, Paris,
1897, pp. 13, 69, 7678, etc. P. Malaurie et al., op. cit., p. 102.
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(dpanmyckor ommreTHor npasa. [Totom je wi. 1384 cr. 1 campikao mpaBuiIo J1a OJrOBOPHOCT
jemHor ymma o0yxBara W IITETY O MOCTyIaka JIMIA 3a Koja je OAroBopaH (pOAUTEhbU 3a
MaJIOJIETHHKE, TTOCIIO/IABall 3a 3all0CIIeHE), Kao U IITETY O cTBapu. Jyro ce cmaTpano na je
HaBenenu wi. 1384 ct. 1 3ampaBo HajaB/FUBAO JBA CIydaja OATOBOPHOCTH 3a IITETE O] CTBAPH:
OJITOBOPHOCT 3a )KMBOTHUIE U3 Wi. 1385 1 0IrOBOPHOCT 3a pylieme 3rpaje u3 wi. 1386. V oba
ciydaja Owia je ped O OArOBOPHOCTH 0€3 KpPHBHIIE, Ka0o jJEJUHUM IMpUMEpPHMa O0jeKTHBHE
OJITOBOPHOCTH Y 3aKOHHKY, Ca YCKHM Kpyrom npumeHe. Ctora je pa3Boj OIIITET MpaBHiIa O
OJITOBOPHOCTH 3a CTBapu oOMOTryhmiia HHIYKIMja OATOBOPHOCTH 3a >KHBOTHUEE. [lpyro
OTIpaBAam-E JICKHU y MOUMamy KUBOTHUA Kao KUBUX cTBapH ((panil. chose anime).

) 755
3

[Tpema wit. 1243 CC (mexanammsmy wi. 1385 BJIACHUK >KUBOTH-E, UJTH JIULIE KOj€ Ce

HBOME CIIY)KH, 32 BpEME JIOK j& KUBOTHIA Y FHETOBOj JPKABUHU OITOBOPAH je 3a IMITETY KOjY
OHA MPOY3POKyje, OMIIO 112 je TOoJ] ’EroBUM HaA30pOM, OMIIO Ja ce M3ryomna umy mobderna. °
Peu je 0 omroBOPHOCTH 3a CIIOHTAHO TNOHAIIAKkE >KUBOTHEE. OIrOBOPHOCT JAprKaola je
o6jextBHA.”>’ OHa ce He 3aCHUBA HA KPUBHIM, IUTO NPEACTAB/bA NPABUIO y (PaHILyCKOM
mpaBy. Jlpxaiai ce He MOXKe OCJIIOOOJMTH OATOBOPHOCTH J0Ka3yjyhu ma Huje kpuB. [loka3
OJICYyCTBa H-E€TOBE KPHUBHIIE MpeAcTaB/ba ociiobahajyhu pasnor camo oHma kajga ce IITeTa
JIOTONMIA CITydajHO, yciea BUIIE cuie, KpuBHie omTeheHor man kpusune Tpeher muma. >
OAroBOpHOCT ce 3aCHUBA Ha Y3pOYHO] Be3H M3Mel)y JieJoBama KUBOTUI-E U HAcTalle MITETe, a
TEPETH JIUIIE KOj€ € )KUBOTUIY Y JIPKaBUHU. 3aKOHCKa 0/ipe0a 3arpaBo yCoCcTaB/ba 000pUBY
MPETIOCTAaBKy OATOBOPHOCTH JPKAola, KOjy OH MOXKE OOOPHUTH JOKAa30M CTPAHOT Y3poKa y
IPOY3pOKOBamY IITETE, KOjU j€ 3a Hera 610 HelmpeaBHIBUB U Hem3bexaH. > 3 HaBeneHOT
pasiora 3a OBy BPCTY OATOBOPHOCTH KOPHUCTE C€, K0 BUIIIE UITU Mame cpehHu n300pH, n3pasu
MOMYT MPETIOCTaBKa oAroBopHOCTH ((panil. présomption de responsabilité) u onroBopHocT

110 uncToM TIpaBy ((ppaHiL. responsabilité de plein droit).”®

5 Pedpopma ppaniryckor I'pahanckor 3akonnka uz 2016. roaune o0yxBaTWiIa je yrOBOPHO NPABO M OMINTA
npaBmiIa 3a CBe oONMranmoHe oaHoce. M3ocrane cy u3MeHe y 0oOJNacTH OALITETHOT MpaBa, ajli Cy YIaHOBH
3aKOHHKa TOOMIN HOBY HYMEpallljy, paay MocTH3ama npeuninheror nperneaa. [lo okoHuamwy pedopmaTopckor
paja y o0nacTé yroBOPHOT IpaBa, NPUCTYIIMIO ce peOpMH OAIITETHOT MPaBa, KOjH MPOLIEC jOII YBEK Tpaje.

756 Bumern: Art. 1243 CC.

757 3akoncku TekeT ynyhyje Ha 0co0y KOja KOPHCTH XHMBOTHEbY, OJHOCHO JPXKH je min uyBa (ppanu. celui qui
sert d'un animal). ¥V crapujoj nmurepaTypu 0BO JIMIE je yoOH4ajeHo o3HauaBaHo Kao le gardien, mro y npeBoay
3Haun gyBap, apxkanamn. M. Planiol, G. Ripert, op. cit., p. 833. V mocrynky pedopme OIIITETHOr IpaBa,
NpeJIoKEHO je o3aKomeme rojma le gardien. Ministere de la Justice, Projet de reforme de la responsabilite civile,
Mars 2017, art. 1243. Jloctymso Ha: https://www.justice.gouv.fr/ (mpuctyn Ha gan 1.5.2024. roguue).

58 M. Planiol, G. Ripert, op. cit., pp. 833, 839.

9 |bidem, p. 833.

760 p, Malaurie et al., op. cit., p. 107.
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Omrehenn kao TyXwuialm CHOCH TEpeT JOKa3MBamka CBUX PEJICBAHTHHUX YCIIOBA
OZITOBOPHOCTH: TOCTOjarbe IITETE, JCIOBAkE KUBOTHIREG U y3pouHa Be3a u3Mely nenoBama
KHBOTHE€ M HacTaHka mTere.®r Ilomoxkaj omreheHor Hema nmue koje je OecIuiaTHO
KOPHCTHIIO Tyl)y )KHBOTHEY, jeIHAKO Kao H y CIydajy OecruiaTHor kopumhema Tyhe cTBapu.’®?

[ToTpeba 3a cyacKMM TyMademeM IOCTOjajia je y TOMIeay ciydajeBa IITeTa Off
KUBOTHIA Koje Hemajy napskaona. llltere y caoOpahajaum Hecpehama ycien cymapa ca
KUBOTUOM KOja HEMa BJIACHWKA, WIM j€ OH HETO3HAT, WIH HUje OCUTypaH, oOyxBaheHe cy
3akoHOM 0 puHaHCH]cKOM 00e30ehemy n3 2003. rogune. 3aKoH je peryimcao oAroBOpHOCT 3a

6

TeTe 'y BHUAY omrehema 3ApaBJba U HMOBHHC rpaljaHa,7 3 IIyTeM CHUCTEMa obaBe3Hor

ocurypama 3a HOjeI[I/IHe OCUTYpPAHE PU3UKE, U MMPOLMINPUO HAAJICIKHOCT FapaHTHOF (I)OHI[a 3a

764 ooyxBarajyhn u oBe ciydajeBe mreTe. BaH oBHX

caoOpahajue Hecpehe u Hecpehe y 0By,
cllydajeBa, KaJa IITETy MPOy3pOKyje KMBOTHIbA YHMjH j€ BIACHUK HEMO3HAT, omTeheHn nMa
IIPaBO 3aJip’KaBarba KUBOTHEC U Jla je Mpelda HaJIe)KHOM opraHy paau mpopaje. M3 tako
no0ujeHux cpencTana, omreheHoM ce HaokHalyyje mreTa.

OnroBopHOCT 3a IITETY O KUBOTHEGA 3aBUCH O]l IbUXOBE MPaBHE KiIacH(pUKaIMje Ha
nomahe u nuBibe. [IpaBHU peXUM NPBUX PErylHcaH je 3aKOHUKOM O Cely U IOMOPCKOM
puOOJIOBY, a TPaBHU PEXKUM APYrUX 3aKOHUKOM O S>KUBOTHO] cpeauHu. [lo mpaBuiy,
OATOBOPHOCT 3a WITETy of AoMahux >kMBOTHH-a OOyxBaheHa je yroBopuMa O OCUTypamy Y
nomahunctry.’® [Tpasunauje je pehu na ce mpaBu pasnuka usMel)y KHBOTHEA KOje Ce MOTY
MIPUCBOJUTH M OHUX KOjU HE Mory. CTora pas3jivKyjeMo OJrOBOPHOCT 3a ILITETY O] )KUBOTHHA Y
JpXKaBUHU, OJTHOCHO OJ1 BIACHUYKHX >KUBOTHHA (oMahe KUBOTHHE U NPHCBOjEHE JHBIBHE
AKHUBOTHEGE) M OJITOBOPHOCT 3a IITETY O AMBJBUX KUBOTHIA. OBa pa3iiuKa je jaCHO BUJJbHBA:
3a WITETy O]l IPBUX OJroBapa HHUXOB JIp)Kajall, JOK 3a IITETY Of APYTUX, 110 MPaBUIY, HUKO

HUJ€ OJITOBOPaH.

3.2.1. OAaroBOpHOCT 3a IITETY OJ BIACHUYKHUX KUBOTHHHA

HaCTYHaH)e OATrOBOPHOCTH 3a IITETY OA BJIACHHUYKUX JXKHUBOTHHA IPCTIIOCTABJba

ucnymeme ofaronapajyhux ycnoa. HyxHo je na je mrera HacTajga o *KMBOTHHE Koja ce

761 J.S. Borghetti, The Borderlines of Tort Law in France, in M. Martin-Casals (ed.), The Borderlines of Tort Law
Interactions with Contract Law, Intersentia, 2019, p. 150.

62 C, van Dam, op. cit., p. 61.

763 |_oi n° 2003-706 du ler ao(t 2003 de sécurité financiére.

764 Article L421-1 du Code des assurances de 1976, derniere mise du 16 février 2025.

765 E, Rude-Antoine, op. cit., p. 458.
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HaJIa3| y AP KaBHHU JIUIIA, J]a TIOCTOjU Kay3ajHa Be3a u3Mel)y JienoBama )KUBOTHIE U TITETE,
U J1a TIOCTOjH OATOBOPHO JIHIIE.

[pumena un. 1243 CC HaTKpHBIbYje )KHBOTHE:E KOje Cy MpeaMeT IpucBajama.’°° Ha
mpBOM MecTy, TO cy nomahe xwuBoTume (dpaniu. [’animal domestique). Tlpema ctaBy
Kacammonor cyna, momahe )uBOTHIbE Cy J)kHMBa Onha Koja )KMBE, XpaHe ¢ U pa3MHOXKaBa]jy MOJ]
voBexoM Opurom.’®’ Takpa neduHMIMja 00yXBaTa CBE )KHBOTHEE KOje CIy)XKe 4OBeKy: Ternehe,
TOBapHe, jaxahe, CTOKY, )KUBHHY; K0 U CBE KUBOTUHE KOj€ XKHBE y TOMahWHCTBY, puiiarohexe
YOBEKOBOM HauWHYy >XKHMBOTa (omomaheHe u mpunutomibene). Kyhuu spyOumim (¢pani.
["animal de compagnie) ce cmarpajy qoMahuM KUBOTHH-aMa. 3AaKOHUK O Celly U IIOMOPCKOM
pubooBy nedunuiie kyhHor JbyOuMIla Kao OMIIO KOjy )KMBOTHERY KOja Ce UyBa UJIH KOjY YOBEK
JIP’KM PaJI COTICTBEHOT 3a7J0BOJBCTBA. '°¢ TrMe 10jam KyhHOT Jby0HMIIa 3aIIpaBo NPEBa3nIa3H
OKBHpe omomaheHe WM MPUIHUTOMIbEHE KUBOTHILE jep ce KyhHHM JbyOMMIIeM cMmatpa Ouio
Koja o#cusomursa, 1TO J03BOJbaBa TEOPH)CKO 00yxBaTame U AUBJbUX. OBO je 071 3Hauaja jep cy
kyhHU JbyOuMIM 3amTHheHr TOCEOHUM IPAaBHUM MPOMTUCHMA, Ha €BPOIICKOM M HAI[HOHATHOM
HUBOY, Y OHOCY Ha ocTaye ngomahe )XKMBOTHIbE. Y MUTAmkMMa OATOBOPHOCTH 32 HITETYy HEMa
pasznuke. Ha nmpyrom mecty, wi. 1243 CC oOyxBara u MmTETY OJ TUBJHUX KUBOTHIbA KOj€ €
YOBEK MPUCBOJUO U JPXKH.

Yc10B OATOBOPHOCTH HUj€ Aa JIUIIE 3a1CTa MMa JP>KaBUHY HaJl )KUBOTUH-OM Y TPEHYTKY
IIPOY3pOKOBama mTeTe, *° 0OMHOCHO 1a ocTBapyje MoryhHOCT Hag30pa 1 KoHTpone. Ilocieanmna
TaKBOT TIpaBWJjIa jeCTe HEMOTYNHOCT JIp:Kaolia Ja ¢ce 0ciI000u OArOBOPHOCTH JoKa3yjyhu na
Jje KHUBOTHHA, KOJy je Tpebaso Ja uyBa, u3allia U3 merose Biaactu. IIpBo, oBo u3 pasziora jep
je ynora apxaola yupaBo KOHTPOJIa )KHBOTUEE, KOja MOJpa3yMeBa Ja ce cTapa Ja KUBOTHHA
He m3ahie u3 merose BiacTH. Tpakehw KOpeH M OBE OATOBOPHOCTH y KpWBHIM, Purep je
WCTHIIA0 J1a IOCTOjH KPUBUIIA KaJla JINIIE HA/A30p HaJl )KUBOTUH-OM YHHU HAa TaKaB HAYWH KOJH
omoryhu s1a )KUBOTHIba TOGerHe Wi ofmyTa.’'® JIpyro, U3 pa3iora CpedaBama 3710ynoTpede.
Crora apxaiar] oiroBapa 1 Kaja je >KUBOTHIba IM00eryia WK OJuTyTaja.

He mocToju mpeTrnocraBka y3podHe Be3e Ja MITEeTa, HacTaia y Be3W ca KUBOTHEHOM,

notude o7 ie. Ha omreheHoM je TepeT noka3uBama. Y3podHa Be3a Tpeba aa Oyie n3BecHa H

7% Omrehenu je 3aycTaBHo ayTo MCIIPE MMamba TYKEHOT TYesapa, Kajia ra je ybosa mdena y Bpart, 300r uera je
J00M0 Hama]| ¥ IOTOM IPOY3pOKOBAo MITETy Ha ayroMoOmiy. Cya je yTBpHO OArOBOPHOCT MUenapa jep je MTeTy
MPOY3pOKOBalia XXUBOTHERA KOjy OH UyBa, HICTHYYhH J1a je ped 0 )KHUBOTHEH KOjy je Ty>KeHH mprcBojuo. Cour de
Cassation, Chambre civile 2, du 6 mai 1970, 69-11.121. Toctynno Ha: https://www.legifrance.gouv.fr/ (mpuctyn
Ha aan 20.10.2023. rogune).

767 Cour de Cassation, Chambre criminelle, du 14 mars 1861. Haseneno npema, E. Rude-Antoine, op. cit., p. 429.
768 Bunern: Art. L214-6 du Code rural et de la péche maritime.

69 p, Malaurie et al., op. cit., p. 102.

70 M. Planiol, G. Ripert, op. cit., p. 839.
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Herocpenna ((dpanil. certain et direct).”’ HyxHno je na je mrera HacTama ycie[ aKTHBHOT
yuenrha XHUBOTHIbE, alld HUjEe HEOMXOMHO Ja MOCTOJH MaTephjaHH KOHTAKT XHBOTHHGE Ca
omrtehenum.’ "2 YKOJIHKO je )KHBOTHE>A MMAJa KOHTAKT ca omTehenuM (YCIOB J0Upa TEIoM),
NPETIIOCTaBJba Ce JIa je MOCTOjajia aKTUBHA YIIoTra )KUBOTHIbE. I30CTaHaK JUPEKTHOT KOHTAKTa
OTe)XaBa JIOKa3UBamke Y3pOUHE Be3e. AKTUBHA YJIOTra )KUBOTUELE TaJla MOXKE Ja HACTaHEe yCIen
FHEHOT HEMPUPOTHOT MOJI0KAja MM MOHAIIamka. > JlonaTHo, mTeTa He MOpa Ja MOTHYE O
JeTI0Bamba )KUBOTHSE, aJTH MOPA J1a TIOTHYE O] )KMBOTUILE, IAKJIC O y3POKa KOjH Cy TUPEKTHO
MOBE3aHU ca KoM (HIp. IUpese 3apa3He 6onectn). Kaaa je UBOTHIbA MMaa aCUBHY YIIOTY,
CYJIOBH HHUCY OMIIH CKIIOHH YTBphUBamy y3pouHe Bese.’ 't

VY3pouHy Be3y Kao YCIOB OJrOBOPHOCTH KapakTepulry aBa odenexja. [IpBo obenexje
jecTe M3BECHOCT /1 je JeJIOBakE )KUBOTUILE Y3pOK ImTeTe. Jlpyro obenexje jecte na je mrera
JUPEKTHA TOCNENNIA JeIOBakha KUBOTHIE.° OJBOjeHO Ce pa3MaTpa y3podyHa Be3a y
CUTYaIljU KaJia KHUBOTHIbA MMOBPEIH JIUIE A, Koje je Tpebasio Ja HemTo y4uHH 3a juie b.
Jlpkanail )KMBOTHEE OJITOBOPA CaMO 32 IITETY KOjy MPETPIH Juiie A, JOK Y OTHOCY Ha IITETy
KOjy Tpiu Juie b He mocToju HemocpenHa y3povHa Besa.

OnroBopHO JUIE j€ ApKaiall >KUBOTUHE. Y CYICKO] MPAKCH j& pa3BHjeH CTaB Jia ce
Ap>KaolleM cMarpa JIHIE Koje je Y TPEHYTKY MpOy3pOKOBama IITeTe MMalo ,,Moh ymorpeoe,
yIpaBJbama U KOHTpoJIe Haj cTBapu”, ’® Tj. Ham kuBOTHHOM. PpaHIlyCKO MPaBO HE MO3HAjE
KOHIICTIT JICJIUKTHE OJTrOBOPHOCTH, T€ y TOM CMHUCIy HEMa MpEnpeKe Jla ce MaJIOJCTHHUKY
NpU3Ha CBOjcTBO Apkaora.’’’ TIpeTmocTaBiba ce Ja je BIACHUK MCTOBPEMEHO M JpsKajall.
BriacHHK XKHBOTHIbE j€ TIPIMApHO OATOBOPAH.

VKOIIMKO je BIIaCHHMK JAPYroM IIHILy IpeHeo oBnamheme ynoTpede, yrnpaBibamba U

KOHTpOJIE HaJ| )KMBOTHHO0M, OHO he ce cMarparu npsxaoueM. [IpeHoc onamrhewma Moxke 1a uma

MPaBHU OCHOB Yy TPABHOM IIOCTY KOJUM C€ JPYroMe Jaje MpaBO YHOTpeOde >KHUBOTUHE Y

71 C. van Dam, op. cit., p. 319.

72 p_ Malaurie et al., op. cit., p. 102.

73 Cour de Cassation, Chambre civile 2, du 17 janvier 2019, 17-28.861. Cyx je yTBpAHO OArOBOPHOCT BIACHHKA
naca, KOju Cy ca pasaajbHHe O IECEeT MeTapa YILIAIlNIN KOba ¥ THME Y3POKOBAITH J1a KoK 30au jaxaya ca jeha.
BiracHunM maca cMaTpaHM Cy OJATOBOPHHM 3a HACTaly IITETy HMAKO j€é W30CTA0 JUPEKTHH KOHTAKT, ajld je
MOHAIIAE JKUBOTHIHA (Y TPKY, 0€3 MOBOLA, HU3OPANIIOM Ka KOFUMa) MPEICTABIBAIIO IHXOBY aKTHBHY YJIOTY Yy
HacTaHKy mrete. JloctymHo Ha: https://www.legifrance.gouv.fr/ (npuctyn Ha nan 20.10.2023. roguse).

74 C. van Dam, op. cit., p. 320.

75 P, Malaurie et al., op. cit., pp. 55-60.

8 Cour de Cassation, Chambres réunies, du 2 décembre 1941. BrnacHuk ayTomMoOWIa JOIYCTHO j€ CBOM
MaJIOJIETHOM CHHY Jla Ta KOPHUCTH, alu My je ayTo y Hohu m3mehy 24. u 25. neuemOpa 1939. ronuHe yKpaeH.
Kana je motom uctum ayromo0OuiioM nmpoy3pokoBaHa caodpahajua necpeha, omrehenu cy Tyxunu BnacHuka. Cyx
je mcrakao Ja je y BpeMe MpOoy3pOKoBama IITEeTe BIACHUK ayToMoOuia OWo jwileH yrnorpede, ynpaBibama H
KOHTpoJIe Hax Bo3uwioM. JJoctymno Ha: https://www.legifrance.gouv.fr/ (mpuctyn Ha man 20.10.2023. roauue).
7). S. Borghetti, op. cit., p. 151.
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COIICTBEHOM HWHTepecy (TUIOOYKHMBajall, 3aKylall, 3ajMONpUMAaIl), WU Ja TPOH3JIa3u U3
OKOIHOCTH ciTy4aja.’ '8 Kaza je )uBOTHI»a TIOBEpPEHa JIUITY /13 je KOPHCTH Y HHTEPECY BIIACHHUKA,
M Koje ce mpodecroHamHO 0aBH IMPYKAkEM YCIIyra y BE3H ca XKMBOTHEOM, OHO he ce
cMaTpartu JpyKaolieM (BeTepuHap, KpuMap, IPEBO3HHUK KHUBOTHIE 10 KIaHuIe).”® YKOIMKo je
BJIACHUK 3a/IP’Kao0 MpaBo Kopuihema, pyKoBohema 1 KOHTPOJIE HaJl )KHBOTHEHOM, a YJIOTa JIKIA
Koje Tpy’ka MpoQeCHOHAIIHY YCIYTy C€ CBOAM Ha JaBamke MHCTPYKIIMja )KUBOTUIHH, TaJa HHjE
jonuio 10 edeKTHBHe MpPOMeHe Hocuola Kourtpoie.’® Buran je MmarepujajiHd eJeMEHT
MOTYhHOCTH HaJ30pa U KOHTpoOJe, Te¢ he CBOjCTBO JIprkaolla MMaTH JUIE Koje de facto npxu
KUBOTUIY, 0e3 003upa Ha apyrauuje ypeheme yroBopHor onHoca m3mely BilacHUKa M TOT
JIMIIA, WIH Y OICYCTBY OMJIO KaKBOT yroBopa. Mel)yTum, HOBpEeMEHO HITH KPaTKOTPAjHO APIKAE
0e3 popMaTHOT TIpeHOca OBIanIhema He J1aje JHUILY CBOjCTBO APXKAOIIA.

Jlute koje je y3yprHpaio MoJIoXkaj ApKaola, CyIPOTHO HETOBO] BOJBH WIIH Y OJICYCTBY
HErOBE CarliacCHOCTH (IIPOTHBIIPABHH JApkanail), cMarpahe ce ogropopuum nuiem. Jla Ou ce
JiprKasall 0cIo00IHO OTOBOPHOCTH, HY)KHO j€ J1a HEMA H-eroBe KpHUBHIIE. oL

He cmarpa ce nmpkaorieM JuIle Koje, Y CBOJCTBY 3allOCJICHOT HJIM ITOMONHHKA KOI
BJIACHHKA WJTH JIPKAOIIa, yIOTPeOsbaBa )KUBOTHIGY Y MHTEPECY TOCIIOABIIA HITH HAJIOTO/IABIIA.
VKOIIMKO OHO TPETPHH INTETY OJ JKUBOTHIE MOXE IMO3UBATH HA OATOBOPHOCT JIpiKaolla,
YKOJIHKO C€ y OKOTHOCTHMMA CITydaja He CTHUY yCJIOBH 32 OATOBOPHOCT 360T MOBpE/Ie Ha pay. o2
Melhytum, momohHHK 1ocTaje AprKajall )KUBOTHE-E YKOJIMKO j€ YoTpeOJbaBa 3a CBOje moTpeoe,
y3 niM €3 CarTacHOCT BIACHUKA HMITH TIPETXOMHOT JApiKaora. &

Jla Ou ce aprkanall >KHBOTHEGE 0CIO00HO OTOBOPHOCTH, MOPA J1a JIOKaXKe Jja MOCTOjU
kpuBula omrehenor. Melyytum, dnmbeHHIIa Ja TOCTOjU KpUBHIIAa omTeheHOT Hije JOBOJbHA J1a

0c51000/11 prKaolia OATOBOPHOCTH YKOJIMKO TIOCTOJU M H-eroBa KPUBHIIA, OHOCHO YKOJIMKO j€

778 Cour d'appel de Versailles, du 13 février 1998, 1996-048. Cyn je y ciydajy yjeaa nca yTBpIMO OJATOBOPHOCT
TyXeHe, K0joj je BIACHHWK MOBEPHO Mca Ha yyBame map mana. Jlocrymuo Ha: https://www.legifrance.gouv.fr/
(mpuctyn Ha naH 20.10.2023. ronune).

7% M. Planiol, G. Ripert, op. cit., p. 834.

780 Cour de cassation, 2e chambre civile, du 16 juillet 2020. Biiachux je Ha mapaau jaxao cBora Komwa, KaJia je 360r
W3HEHa/IHe T0jaBe JBa OuKa jonuo 1o Hecpehe, y K0joj je Buiue sinia ouso nospeheHo. TyxeHH BIacHUK HCTaKao
j€ Iper Cy/IoM Jia je MHCTPYKTOP OATOBOPAH 32 INTETY KOjy je MPOY3POKOBA0 HETOB KO jep je€ HHCTPYKTOpP 01O
3a/1y’KeH 32 KOHTPOJIYy M TPEHHHT KOmba 3a nmotpede mapane. KacaluoHu cyn je y OBOM MpeAMeTy MOABYKAo 1Ba
OCHOBHA MPHUHIMIA TOTpeOHA 32 MPOMEHY CTaTyca Ip)Kaola >KHBOTHHGE: NPEHOC OBjamihema Mopa na Oyne
JIeTIOTBOPAH U J1a UCIYEhaBa YCIOB PEasHOT BPLICHa MONH ycMepaBama, KOHTpoJie U ynotpebe xuBoTumbe. Cya
je TIeHHo KO je 0/ OBa JIBa JINIA, BIACHHK MJIA HHCTPYKTOP, MMao e()eKTHBHY MON HA/ KMBOTHISOM H 1a JIH CY
WHCTPYKTOpOBa OBjamhema MoAyJyaBamba >KHBOTHI-E OWIIa JOBOJGHA Ja j€ KOHTPOJIMINY, Kao W Ja JIA je
HCKJbYY€Ha COJIMIApHA OArOBOpHOCT M3Mely oBux jamma. Jocrymuo ma: https://www.doc-du-juriste.com/
(mpuctym Ha gan 20.10.2023. rogune).

781 C. van Dam, op. cit., p. 64.

82 M. Planiol, G. Ripert, op. cit., p. 836.

783 |bidem, p. 837.
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meMy OuTo Moryhe 11a IpeBHIM U CIIpeuH mTeTy. ot JelHaKko BaKM U 33 JJOKa3HBAKE KPHBHIIE
Tpeher numa: HyXHO je J1a je CKpUBJbEHA pajiiba Tpeher Ouiia HempeIBUIJbHBA M HEOTKIIOHUBA
3a gprkaona.’® V oba ciydaja, npumehyjemo na je 3a ocno6oleme 0aroBOPHOCTH IPKAOLA
NOTPEeOHO UCIyBeHhe TpU ycioBa. [IpBH, Ja He MOCTOjU HWeroBa Kpusuia. Mako je ped o
00jJEKTUBHO] OJITOBOPHOCTH, YKOJUKO ITOCTOJH KPUBHIIA IPKAOIIA, OH CE HE MOXKE OCIO00IUTH
oaroBopHoctu. [pyru, ma moctoju kpusuia omrehenor wiu tpeher numa. Kpusuia moxe
uMaTd OOJNMK Hamepe WM Hemaxme (Hmp. ocinobal)ame 3aTBOpEHE WIIM BE3aHE JKUBOTHUILE,
M3a3uBamke WU HAaBOhEHE KMBOTUILE Na HamangHe). Tpehe, ma monamame omreheHOr Wiu
Tpeher 3a npikaona mpeAcCTaBiba BUILY CHIIy — HENPEABHIBUB U HEOTKJIOHHB Joralaj.
VkonuKo je omreheny caMo JONpHUHEO HACTAHKY IITeTe, HakHaa he 6uTH ymamena. %

Ha xpajy, Buma cuna je tpehu ocinobahajyhu pasinor, cxBahena xao criosbHE aorahaj,
HeoOyxBaheH HEM paamom omTeheHOr HH paamoM Tpeher nmima, koju je 3a apikaona OWO
HETpPE/IBUJbMB W HEOTKIOWUB. [IpuMeTHO je ma ce Tek Ha TepeHy ocinobahama on
OITOBOPHOCTH TIOCTaBJba MTUTAE aJeKBATHOCTH y3pOUHE Be3e. 'S’ YKONMKO IITeTa HOTHYE Off
KUBOTHHE, KOJY YHEHCHHUITY JI0Ka3yje omTeheHn Kao TyKuJall, Cy yTBPphyje OArOBOPHOCT HAKO
HEMa MITeTHUKOBE KpuBHIle. Mel)yTum, MTETHUK Kao TY)KEHH MOXKE Jia TOKa3yje Ja IeI0Bambe
KUBOTHEGEG HHje OWJIO aJIEKBaTHO INTETH KAo TOCICTUIM. J[pyruM pednMa, OH MOXeE Ja
JI0Ka3yje Ja MOCTOjH CIIOJbHU PA3JIOT KOjH je TPaBH MPABHH Y3POK IITETE.

VY (dpaniryckom mpaBy uctuue ce pazinka umel)y HaBeaeHux ocnobdahajyhux pasmnora
(bparm. causes d’exonération) u ompapnaBajyhux ummennua (¢pani. faits justificatifs).’8®
[Torome MCKIbYYYjy TMPOTHBIPABHOCT, T¢ HEMa OATOBOPHOCTU. Mako je y TeopHju CIIOPHO
MUTAkE Ja JIH j€ POTUBIIPABHOCT YCIIOB BAHYTOBOPHE OITOBOPHOCTH, MPHCTaHAK OITeheHOT
3a yuemhe y BHCOKOPHU3WYHMM AaKTHBHOCTMMA ca >XMBOTHMH-aMa HECIOpPHO ociobaha

OJITOBOPHOCTH Aprkaoria. OBO HAPOUUTO BaXKH 3a yderrhe y criopToBuMa (TpKe Komba Uitk 6opoe

ca 6I/IKOBI/IMa), akKo je ITCTAa HACTAJIa KPIICHEM IIpaBUjia CIIOPTCKE I/Il"pe.789

784 Cour de Cassation, Chambre Civile, du 4 février 2010. OmTehena je 3B0HMIa Ha KaIMjH, OPEACTABHIA CE
BJIACHMIM KOja je Omila y ABOPHUIUTY M, KaKo je Kanuja Ouiia OTBOpEHa, yluia je y JIBOPHIITE, HaKo je BUJea Ja
Cy MOpeJl BIACHULE BEJIUKH IICH. ATIETALMOHU CYA OCIO00INO je ONrOBOPHOCTH BIACHMIY Maca, Hanaszehu ma
nocToju KpuBHIa omrehene, ann je KacaumoHu cya MOHUIITHO TaKBY OJUTYKY, HALIABIIY J1a HIKECTEIICHH CY/I
HHje UCIUTAO JIa JIU je, IPeMa OKOJHOCTHMA ClTyyaja, BIACHHIA MOTJIa a PEIBHMN PEaKLHjy CBOjUX Iaca U Ja
cnpeun mrety. HaBeneno npema, E. Rude-Antoine, op. cit., p. 458.

85 M. Planiol, G. Ripert, op. cit., p. 840.

786 C. van Dam, op. cit., p. 61.

787 |bidem, p. 320.

788 ], S. Borghetti, op. cit., p. 147.

789 CyzoBH Cy CKJIOHH HEYBa)kaBamy IPABHOT 3HAa4aja MPHCTAjarka HA PH3UK Kaja je ped O TEIECHUM MOBpeaaMa
U MOBpeAaMa Koje Cy MpeTpIIe rienaouy. [IputoM, mie Moxe IPUCTaTH caMO Ha HOpMajlaH PU3MK HAaCTaHKa
miTere, 0K IPUCTaHAK HA HEHOPMAJHH PH3MK HeMa mpaBHO aejctBo. P. Malaurie et al., op. cit., pp. 76, 103. ¥
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3.2.2. OaroBOpHOCT 3a MITETY OJ1 TUBJHUX KUBOTHHA

JluBJbe JKUBOTHIGE Cy OHE KOje Ce Haja3e CcI000JHO y MPUPOIN U KOje YOBEK HUje
NPUITUTOMHO. JMBJbau Cy JAMBJbE KHBOTHEGE KOj€ Cy IpEeIMET JIOBa, T€ OHE 3alpaBo
npejcTaBibajy norkareropujy. [lo mpaBuiy, AMBJbE )KUBOTHIE U JUBJbAY HEMajy JprKaola.
Crora je nutame mrTeTe Kojy OHE IPOY3POKY]Y U3/IBOjEHO.

@paHIrycKo MpaBo yrnoao0sbaBa JUBJbE )KUBOTUIHE IPABHOM PEKUMY HUUUJUX CTBApH.
Kako Hemajy nprkaona, 3a MTETY KOjy OHE MPOY3pOKYjy HUKO HE CHOCH OJTOBOPHOCT, TE€ CE
cMmarpajy ciaydajHum. MelyTum, yKoIuko Ou HEKO JIUIE YIOTPEOUIO TUBJbY KUBOTHIY Kao
CPEe/CTBO HAaHOILEHa IITeTe Apyrome (Ha MpUMep, ycMepaBame I1MBJbaul Ka ojpehenoj metu
TOKOM JIOBA), TO JUIe OM CHOCWIO cyOjekTuBHY oaroBopHocT (wi. 1240 CC). Ykonuko uie
MIPHUCBOjH TUBJbY KUBOTHIGY M HaJ HOME €()EeKTUBHO BPIIM BJIACT ynoTpede, yrpaBibama U
KOHTpOJIE, B’k 00jeKTHBHA OJJTOBOPHOCT 3a IITETY Of )KuBoTUma (wi. 1243 CC).

[Tonoxaj IUB/BUX >KUBOTHUHA KOj€ MMAjy HPUPOAHA CTAHUIITA Ha IPUBATHUM
HEMmoKpeTHocTHMa je crienupuyad. Kaga je ped o mTeTn M3a3BaHO] HBUXOBUM CIOHTAaHUM
MOHAIIAkEM, CYJCKa Tpakca je pa3BWIIa CTaB Ja je BIACHUK HEMOKPETHOCTH OATOBOpAH Ja
HAKHAJU IITETY TIPOY3POKOBAHY H-eroBUM cyceauma.’”® OBO TpaBUIO je BAKUIO CaMO Y
OZIHOCY Ha XHUBOTHHE KOje Cy IpeaAMeT JoBa. OroBOPHOCT Ce 3aCHUBAJIa Ha 00aBe3HU BIACHUKA
JIOBHUX MOBPIIIMHA J1a CE CTapajy O MOIMYIAlWj! AUBJbAaul U CIIPeYaBamy IITETE KOje OHE MOTY
Jla TIPOY3pOKYjy Ha CyCeIHUM HemoKpeTHOocTHMa. Kama ce IuBibad TONMKO Pa3MHOXKH Ja
YHUIIITaBa )K€TBY HAa KOMIIIM]CKUM HETIOKPETHOCTHMA, WIIM Halaja KOMIIM]CKa CTaia, BIACHUK
JIOBHE MOBPIINHY JTyXKaH je Jla peuu npodiem nomynaunuje, ouino cam 6uso y3 nomoh cycena
u npyrux nosana. [Ipema Punepy, o6aBe3a yHHIITeHa AUBJBUX KUBOTHEA 00yXBaTa, Mopes
JMBJbAUU, U MHCEKTE IITETOYMHE, YKJbYyUyjyhU U BUXOBE JIapBe KOje MOT'y OMTH pa3HOIIEHE
Berpom.’! OcuM BIacHHKa JTOBHE MOBPIIMHE, OATOBOPHO JIHIIE MOXKE OMTH 3aKymall WM
TUTOZIOYKHUBAJIAL], KOME je MPEHETO MPaBo ylpaBJbakha HEMOKPETHOIINY U MPaBo JIOBa.

3aKOHUK O KUBOTHO] CpeAMHHU ypelyje nmpaBo Ha HaKHAAY IITETE Ol KPYNHE IUBJbAYU
Ha TOJHONPHUBPEIHAM YCEBHMA M BAaHTIAPHUYHK TOCTYTAK 33 OCTBAPHBAKE OBE HAKHAjE. 2

3axTeB 3a HaKHaAy MITETC C€ MOAHOCHU NMOAPYYHOM JIOBHOM YAPYKCHY.

CMHUCITY PEUCHOT, HOPMaJlaH PU3MK Ce carjiefiaBa CIpaM CHUTYalluje, 3a [ITa MPUMEp MPEACTaBba yrpaBo yderhe
Ha KOpHUIHU, MMajyhu y BUIY J1a N3a30BHOCT KOPHUJIE JISKH Y N30eraBamy ONKa y OJIMCKOM KOHTAKTY.

%0 M. Planiol, G. Ripert, op. cit., pp. 843, 844.

91 |bidem, p. 845.

92 Bupetu: Art. L426-1 a L426-8 du Code de I'environnement de 2000, derniére mise du 01 mars 2025.
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HyxHo je ucnymeme Hekonuko ycnoBa. [IpBu, npaBo Ha HakHagy oOyxBara IITETY Ha
yceBUMa, yTOTOAMIIBLAM 3acajnuMa, MpocTopy u3Mmely 3acama uiam Ha JKETBEHO] MPEXHU
(muBe, BOhmaIM, BUHOTPAIU, KylITHBUCaHe JiuBaje). [lojam mrete He oOyxBata omrehema y
JBOPHILTY, MapKy WJIK Ha CIO0O0JHUM HEMOJHOIPUBPENHUM HOBpIIMHAMA (HIp. obane peke,
MouBape, jesepa, Iryme), Hi MOBpey Win ycMpheme 1oMahux KUBOTHbA, HU TTOBPEJIE JINIIA.
Jpyru, mpaBo Ha HAaKHaAy MOCTOjU CaMO aKo IITETa IMOTHYE Of KPYNHE JHMBJbAuH, Koja je
npeamer Jjosa. llTera kojy mpoy3poKyje )KUBOTHE-E KOje HUCY MpenMeT JioBa (YKIbyuyjyhu u
MaJIOTIpe MCTaKHYTE MHCEKTE), Ka0 W IITETa OJf CUTHE JAWBJbAYM, HE OCTBApyje CE€ OBHUM
npaBHUM myTeM. Tpehu, mpaBo Ha HaKHAY MOCTOJU aKo IITETY MPOY3POKYje AUBJba4 KOja HE
[IOTUYE ca JOBHE MOBPIIMHE Koja npumnaja omrehenoM. OBaj ycoB Mocieauna je o0u4ajHor
IpaBa U UCTOpHjCKOT ypehema mpasa jioBa y @paHITycKoj.

Penunpovyno ycnmoBy mnpaBHOr oOONMKa INTETe, HAKHANA HMMa HATYpalHH OOJIHMK
(mompaBspame U OOHaBJbamE 3acana, MehympocTropa M >KETBEHE MpEXe) U HOBYAHU OOJHK
(mpoTHBBpEeTHOCT M3rydJbeHOT poaa). Omrehenn ocTBapyje NpaBo Ha HOBYAHY HAaKHALy CaMO
YKOJIMKO IITETa Ha yCEBUMa Mpelje Mporucann MUHUMAITHU TIpar, Koju nponucyje Hannonamxa
KOMHCH]a 32 HAKHAy IITETE O TUBJba4dr. [I[pUTOM, YKOJIMKO j€ IPOLeH-eHI H3HOC IITETE BUTIN
0J1 MUHMMAJIHOT Tpara, omtehenu He 1o0uja MyH U3HOC HaKHajle, Beh ce oHa yMamyje 3a Taj
MUHHUMAaJIHU U3HOC. Taj MUHUMAaITHU U3HOC OIITeheHn CHOCH caM, Te je ped O HeHaIOKHaIMBOM
neny mrere. Hanmonanna koMucuja 3a HaKHaJy IITETE Of AMBJbayu yTBphyje U MakCUMaiHe
M3HOCE HAaKHAJE MITETe, Ka0 U MAaKCHMAJIHE TPOIITKOBE HATypallHe peCTUTYIH]je omTehema.

VYKOIMKO HUje 33JJ0BOJbAH OAJIYKOM O HAKHAIM LITeTe, olTeheHn uMa paBo Ha xaJioy.
MelhyTum, Hema MpaBO Ha CYICKY 3alITUTy jep je ped O IITeTH OJ HUYMJUX CTBapH.
[IpencraBibeHN BaHMAPHUYHM TOCTYIAK j€ jEJMHHM MPAaBHU IYT 3a OCTBApHBamke IpaBa Ha

HaKHaJy HITETE O[] IUBJHHUX KUBOTHH-A KOj€ HUKO HUj€ MPUCBOJHO.
3.2.3. Pedopma ¢ppaHIrycKor OAIITETHOT IpaBa
[Tocnenme nenenuje odenexene cy pegopmMaTropckum mpoiecuma y rpaljanckonpaBHO]

o6mactu.’*® Peopma yroBopHoT npasa je 3apurena 2018. ronuHe, 10K je pedopma ofIITeTHOT

npasa Tekyhu mpoiiec, o kojem nebara tpaje Beh nBe aenenuje. HakoH BUILIEroguIIber pajia

%8 Hakon pehopMe HacieqHOT NpaBa U IPaBa OCUIypamba, yCIeamio je obauramuono npaso. H. Boucard, The
curious process reforming France’s law of obligations, Montesquieu Law Review, Iss. 1, 2015, p. 62.
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PasTMYUTUX pajHUX TPya HA HAUpTHMa HM3MeHa 3aKoHMKa, > MUHHCTapcTBO mHpaBie
npunpemuio je IIpemora 3akoHa o rpahanckoj oxropoproct 2017. romuue.’®® Tpemior je
yCMEpeH Ka M3MEHHU U PeCTpyKTypHpamy mnoctojehnx umanoBa IpalaHckor 3akoHHKa O
YTOBOPHO] U BAHYTOBOPHO] OATOBOPHOCTH.

VY 1oMeHy OIrOBOPHOCTH 3a IITETY O]l )KUBOTHbA, TIPEJIOT CAPKK 3HAYAjHY U3MCHY:
OJITOBOPHOCT 3a IITETY O] )KUBOTHIbA HUj€ TIOCEOHO peryliMcana, Kakas je ciay4vaj naHac. [Ipema
npemiory, 4i. 1243 ypehyje omroBopHocT 3a mtery ox cTBapu. Jlakie, MpemiokKeHo je
YKHJIae TIOCEOHUX OJpe0M O ONrOBOPHOCTH 3a IITETY OJ] )KMBOTHIbA U 00yXBaTambe OBOT
cllydaja mpoy3pOKOBama MITETE M0/l OKBUPE OATOBOPHOCTH 3a ITETE O CTBapu. TuMe je pa3Boj
00jeKTUBHE OATOBOPHOCTU Yy (PpaHIyCKOM IIpaBy 100MO upoHMuYaH oOpT. Op perynucaHe
OATOBOPHOCTH 32 HITETE OJ1 )KMBOTHIHA, KOja j€ CITy)KMJIa Kao MPUMEp 32 pa3B0j OATOBOPHOCTH
3a IITEeTEe OJ] CTBAPH Y CYACKO] IIpakcH, peopma BoIu MOABONCHY IITETE O KUBOTHHA (Y30D)
1oJi OKBHp INTETe o1 cTBapu (pe3ynrar). TakaB mpucTyn je Moryh ympaBo H3 pasiora
MehycoOHe yckialh)eHOCTH OBa JBa ciy4yaja OATOBOPHOCTH.

[Mpemnoxenn wi. 1243 ypelyyje oAroBOPHOCT JIUIIA 32 MITETY KOjy PU3NIKH MTPSIMETH
(cTBapm), KOje UMa y ApXKaBUHH, IpUUKHE Ipyruma (cT. 1). YcioB oAroBOpHOCTH jecTe ja je
LITeTa HacTajia ycliel akTUBHOT Kopulthema CTBapH. Y3pouHa Be3a ce IPeTHoCTaBba YKOJIUKO
je cTBap, y cTamy KpeTama, JIoIjia y JOAUP ca JHUIEM WIM UMOBHHOM Koja je omteheHa (CT.
2). ¥V mpeocranuMm cuTyalMjama, Ha omTeheHoM je TepeT JoKa3uBama Ja je Mocrojaia
aKTUBHOCT y BE3U Ca CTBApH, TaKO MITO he JoKa3aTH MoCcTojamke MaHe (HeI0CTaTKa) CTBApU UITH
aOHOPMAaJTHOCTHU H-EHOT IMOJIOXKaja, CTama WK MoHaIIama (cT. 3). OAroBOpHO JIHIIE je IpiKamal]
(ppanu. le gardien), ogHOCHO NUIlE KOje KOPUCTH, KOHTPOJIMIIE U YIpaBJba CTBAp y BpeMme
npoy3pokoBama mrere (cT. 4). [Ipemyor jacHo uctude 00jEKTUBHY OITOBOPHOCT AprKaolia
(bpanm. de plain droit). CymtuHCKH, HeMa W3MeHe TocTojeher pekruma OATrOBOPHOCTH 3a
IITETY OJ KUBOTHHA, YIPABO 300T yCIIOBa aKTHBHOT JENOBama CTBAPH — KPETame W Hamajl
KUBOTUHE CY KaPAKTEPUCTUIHHU HAUMHU TPOY3POKOBaha IITETE.

[Tpemtor 3akoHa cap K U H3MEHE OATOBOPHOCTH 3a MPETepaHe UMHCH]E Y CYCEICKUM
onHocuMa. [Ipema mpennokenom wi. 1244, nuiie koje MMa MpaBHO OBJamheme a KOPUCTH
HEMOKPETHOCTH (BJIACHUK, 3aKyTall, HOCWJIALl APYror Mpasa, JMIE KOje U3BpIlaBa Mocao Ha

HCHOKpCTHOCTI/I) oAroBapa 3a HITECTHC CMI/ICI/Ije KOje MMpeBA3nIa3¢ HOPMAJIHEC TpPaHULC Y

%4 D, Tsiaklagkanou, French Tort Law Reform: A Rapprochement to Other Legal Systems?, Journal of
International Business and Law, Vol. 22, Iss. 2, 2023, pp. 243, 244.

%5 Ministere de la Justice, Projet de reforme de la responsabilite civile, Mars 2017. TIpeanor 3akoHa je mpeaMer
pa3marpama y pagHuM Ipynama.
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CyCelICKMM ofHocuMa. HheroBa oaroBopHocCT je o0jekTuBHE mpupoae. OBO MoCTaje 3Ha4ajHO
MUTakE y TOIVIey IPUMEHE TEOPH]je MPEKOMEPHUX UMHUCH]a Ha MOHAIIAkE KUBOTHIA KOje Ce
Haja3e Ha 3eMJBUINTY WJIU JKUBE y 3rpanu (Oyka, mupucu). CynoBu cy U3 ancodyTHOT TpaBa
CBOjHHE, KOj€ TIPUIIaja 1 jeTHOM U IPYTOM JIMITY Y CYCEJICKHUM OIHOCUMA, U3BEIHU 3aKJby4aK Ja
MOCTOjH TOBpPE/A MpaBa HA MUPHO Y)KUBAWkE CBOT MIPaBa CBOJHHE Kaja EMHUCHje ca CyCeIHe
HETIOKPETHOCTH Tpesa3e HopMaiHe Tpanune (dppani. dommage qui excede les inconvénients
normaux de voisinage).”® IllteTHnk je AykaH na NpyxkH oxroeapajyly HajmoKHamy 3a
MPETPIUBEHO Y3HEMUPABAE.

Y 0BOM jieny Mpeuior 3aKkoHa je MmocTao Oecrpenmeran jep je Tokom 2024. roauHe
YCBOj€H 3aKOH KOJUM je u3MemeH wi. 1253 CC y momieny OArOBOPHOCTH 3a IITETY Of
nperepanux emucHja (¢ppanm. les troubles anormaux du voisinage).”®” Perymucano je na
00jeKTHBHY OJITOBOPHOCT CHOCH BJIACHHK, 3aKymarl, Apxaiail, OcHedunujap (KOPUCHUK) W3
MPaBHOT MOCJa ca OBJANhemeM J1a KOPUCTH HEMOKPETHOCT WJIM HOCHWIIAI JPYror Ipasa.
HyxHo je na je mrera HacTajia Kao oCeIuIia eMUCHja U3BaH HOPMaJHUX TPaHUIIA.

VY CyacKoj MpakcH pa3iuyuTH MPUMEPH TOHAIIamka >KUBOTHIA OIEHEHU CYy Kao
MPEeTEepaHo Y3HEMHUPABAKE y CYCEACKMM OIHOCHMMAa (PEIOBHO W IJIACHO OIVIallaBame
Ipernenuua, cI0001HO JIyTambe MayHOBa, MOCTaB/bamke KOLIHHMIA Oiau3y Mmehe), kao u Oyka,
MHUPHUCH, MHCEKTU U hyOpHBO Koju mpare Apame WM y3roj muinha, meryioBa MM Tycaka,
3eueBa u maca.’ ° [TpoleHa mpeTepaHor y3HEMHUPABaHha 3aBHCH OJ] CBHX OKOITHOCTH CITydaja, Te

CTOTra UMa pelIaTUBAaH KapaKTEp.

7% E. Montero, Q. van Enis, op. cit., pp. 34, 35. M. Byuxkosuh, 0p. cit., ctp. 170-174.
97 LLoi n° 2024-346 du 15 avril 2024 visant & adapter le droit de la responsabilité civile aux enjeux actuels.
%8 E, Montero, Q. van Enis, op. cit., p. 37.
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4. Cy0jeKTHBHA OATOBOPHOCT 32 LITETY O]1 ’)KHBOTHIHA

CymnpoTHO Ol MpaBHUX CHCTEMA KOjU JKUBOTUIHE MTOCMATPajy Kao U3BOPE OMACHOCTH,
IITO OTIpaBJaBa NPUMEHY 00jEeKTUBHE OJITOBOPHOCTH, 110jeITMHH PABHU CUCTEMH OJITOBOPHOCT
3a MTETY O] KMBOTHUIbA 3aCHHMBAjy Ha KpuBHIM. [IpaBuiHuje je pehu aa mojeHU TpaBHU
CHUCTEMHU HE W3/IBajajy IITETE Off KUBOTHIA Kao CreludUUYHEe ClydajeBe, KOjU OIpaBaaBajy
MIPOMEHY pPEeKUMa OJTOBOPHOCTH Yy OJHOCY Ha PAaIIMPEHO MOJbE CYyOjeKTHBHE OATOBOPHOCTH.
TakaB mpumMep Hy/Ie ayCTPHUjCKO U MIBAJIIAPCKO MPABO, KOja MO3HA]y 00jEeKTUBHY OJITOBOPHOCT
(Hmp. 3a WITETY O HYKJEApHUX MOCTPOjera), ajlid HE W3Bajajy HITETy OJ KUBOTHHA Kao
noce0aH U3BOP OMACHOCTU. Y JIUTEpPATypH Ce€ UCTHUYE Jla FPaHUlle 00jeKTUBHE U CYOjeKTUBHE
OATOBOPHOCTH HUCY Ipenu3Ho oxapehene, Beh ma mma MHOTO rpagalioHUX OOJIACTH: HITO je
OIMaCHU]ja aKTUBHOCT WJIM CTBap, 3aXTEBH MaXmke Cy Behu, mTo BOAU ,,00j€KTHBU3UPAHO]”
oarosopHoctH.’® Y ToMm morneny, IpaBHH CTaHAApA KPUBHIlE mMocTaje ommydyjyh, Te My y
HAcTaBKy nmocBehyjeMo moceOHy Maxiby.

BaxHo je omMax HanmOMEHYTH J1a HA ayCTPUjCKO HU IIBAJjIIAPCKO MPABO HUCY ,,9UCTH
CUCTEMHU CYOjeKTUBHE OITOBOPHOCTH 3a LITETY OJ1 )KMBOTUH-a. O0a IpaBHa cucTeMa peryaully
OZITOBOPHOCT 3a LITETY OJ1 AMBJbAuH, KOja c€ HE 3aCHMBA Ha KPUBMILIM OJTOBOPHOT JIMIIA, AJIU HU
UCKJbYYMBO Ha rmoBehaHoM pu3MKy HacTaHka mTere. IlpuroM, nuB/BaY je camo
noTkiacuukanyja y OKBUpPY KJIace TUBJbUX KUBOTHHbA. M3 CBHX OBHX pa3jora cMarpamo Ja
J€ OmpaBIaHO M3JIBOJUTU ayCTPHU]CKO M IIBAJIIAPCKO MIPABO O]l OCTATUX MPaBHUX CUCTEMA, KOJU
IIPETE)KHO PaBHONpPABHO ypelyjy cyOjeKTUBHY M OOJEKTUBHY OJATOBOPHOCT 3a IUTETE Of

KHUBOTHUILC, 300r Yera MX 03HauaBaMoO Kao MEIIOBHTE MMpaBHE CUCTEMC.

4.1. Ayctpujcko paBo

[Tpunnun xpusuLe je BiAagajyhu y o01acTé UMOBHUHCKE OATOBOPHOCTU. AYCTpPH)CKU
3aKOHOJABAI] YIOPEIO PETyIWIle YyrOBOPHY W HEYroBOpHY oaroBopHoct (§§ 1293, 1295
ABGB), 360r uera je mpuxsahen jemuHcTBeHM Tojam KpuBuie.’”’ Tpu 3HauajHe pazmike
noctoje u3mel)y yropopae u Banyrosopse oarosopaoctu.®’! ITppa ce THue Tepera 10Ka3uBama

KPHUBHIIE KAa0 ycJoBa OAroBopHocTU. Ko BaHyroBopHe OAroBOPHOCTH OIITeheHH (TyXKHall)

%% ], Flume, op. cit., pp. 218, 219. B. A. Koch, H. Koziol, op. cit., p. 9.

800 M. Kapanuxuh Mupuh, Kpusuya xao ochos éanyzosopue epahanckonpasue 002060pHocmi, ctp. 711-72.

801 E, Karner, B. Koch, The Borderlines of Tort Law in Austria, in: Miquel Martin-Casals (ed.), The Borderlines
of Tort Law: Interactions with Contract Law, Intersentia, 2019, p. 15.
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Mopa Jla JIOKaXe IOCTOjalbe¢ KPHBHIIC OJTrOBOPHOT JHIA (TY)KEHOT), JOK 3a YrOBOPHY
OZITOBOPHOCT BakKH 000OpHUBA MPETIIOCTABKA KPUBHIIE.

Jlpyra pasziMka MOCTOjH Yy TOIVIETy OArOBOPHOCTH 3a JIPYTor. Y JOMEHY YrOBOpHE
OATOBOPHOCTH, YTOBOPHHMK j€ OATOBOpPaH 3a CBO INTETHO IOHAIIame MOMONHHMKA Kora je
YHaJMHO pajiil MCIyEBEHa YyroBOpHE oOaBe3e. Y JOMEHY BaHYrOBOPHE OATOBOPHOCTH, JIUIIE
OJIrOBOpPa 3a OHY INTETy KOjy j€ HEroB IMOMONHUK IIPOY3pPOKOBAO, YKOJIHMKO je OHo
HEOCT0CcO0JhECH UITH 32 Kora je 3Hao ja je omacad (§ 1315 ABGB).

Tpeha pasnuka Tude ce mpaBa Ha HAKHAAY YUCTOT €eKOHOMCKOT T'yOUTKa, KOjH ce Orlie/ia
y CMameHOj BPEIHOCTU CTBapHW, O€3 Jia je MCTOBPEMEHO JONUIO IO TOBPEIE arcoIyTHUX
npaBa.?%? Opaj Buj ITeTe HATOKHAAMB je caMo y CIydajy HOBpele YroBOpHE obaBese.
W3y3eTHO, MpaBo Ha HAKHA/Iy YUCTOT €KOHOMCKOT T'yOMTKa MOCTOjJH Y CIy4ajy BaHYTOBOPHE
OJITOBOPHOCTH YKOJIMKO j€ IITETa MPOy3POKOBaHA KPIICHEM J00pUX 00mUaja, 3JI0ynorpedom
CBOT TIpaBa ca HAMEPOM IPOYy3pOKoBama mmrere apyrome (§ 1295 (2) ABGB), unu cBecHUM
JlaBamEeM JIAKHOT caBeTa WM morpemHe nadopmanuje (§ 1300 ABGB).8% C o63upom Ha
KOHKYpEHIIH]y BpCTa ONTOBOPHOCTH, omTeheHM mMa mpaBo u3bopa. Onakmad MpoIecHH
110J10kaj omTeheHor Kao Ty)KHola OJHOCH IIpeBary y KOpucT n300pa yroBOpHe OATOBOPHOCTH.

AycTpuja Kao Jipyra eBpoIicka Jip>kaBa Koja je yCcBojuia rpal)aHcku 3aKOHUK 1OCEOHO
perynuiie oAroBOpHOCT 3a IUTETY Off )KUBOTHA. IIpomnucana je cyOjeKTHBHA OJrOBOPHOCT,
3acHOBaHa Ha mpermoctasmy kpusnne.!%* Crermduxym aycrpujckor mpasa ormena ce y
Cy0jeKTHBHOM CXBaTamy I0jMa KPUBHIIE, KOja CE MPOIICHhY]je Ha OCHOBY 3HAMba M CIIOCOOHOCTH
nuna (IITEeTHUKA) a CXBAaTH 3Hadaj CBOje pazLH:e.BO5

[Tocebuum mponucuma ypeheHa je OATOBOPHOCT Ha MPUHIMIY Kay3alauTeTa 3a
MojeIMHE CllyvajeBe MTeTe (Ha MpuMep, APYMCKHU U KeJle3HWYku caodpahaj). OBu mpomnucu
perymuimry obaBe3e Oe3bemHor onBujama caoOpahaja (mem. Verkehrssicherungspflichten).
AYCTpHjCKHU CYyIOBH Cy yBa)KaBaiu MmoBehaHu pU3MK MITETe KA0 OCHOB OJITOBOPHOCTH Ha JIBa
HauWHa: TPBH, KPo3 yOJakaBame TepeTa JOKa3MBama 3a OMITEhEeHOT, U JIPYTrH, aHAJIOTHOM
IIPUMEHOM TNIPAaBHUX pelliekha N3 TTOCeOHNX 3aKOoHa Ha Heperynmucane crydajese mrere.8 Ha

Taj HAuUuH, pa3BHjeHe cy obaBe3e 6e30eHOT O/[BUjama IPYLIITBEHUX OJHOCA.

802 H, Koziol, Basic Questions of Tort Law from a Germanic Perspective, p. 193.

803 |bidem.

804 TIpe Homena u3 1916. romuHe, 0ATOBOPHOCT 3a INTETY Off KUBOTHI>A 3aCHUBAA CE HA JOKA3aHO] KPHBHIIL.
Hpyra peuennna y § 1320 ABGB riacuia je: ,,AK0 ce KpUBHIA TAKBE BPCTE HE MOXKE J0KA3aTH, CMaTpa Ce Ja je
mTeTa HacTana ciydajuo.” Hosene m3 1916. roguHe uzbpucane Cy HaBeACHY JAPYry PEUYCHHUIly U 3aCHOBAJIC
OJIFOBOPHOCT Ha MPETIIOCTABIHEHO] KPUBHIIM, KOJH PEXKMM Baku U maHac. Bugern: § 1320 ABGB.

805 G, Etier, op. cit., p. 25.

806 |bidem, p. 26.
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AycTpujcku 3aKOHOIaBall U CyaHje cy moBehaHu PH3HK HACTAHKA IITETE TPOU3BEIH Y
OCHOB OJIrOBOPHOCTH MHUMO YCTpPOjCTBa rpaljaHCKOT 3aKOHHKA. Y TOM IPOIIECY, OIIACHOCT KOjy
IpKamke JKUBOTHEA CTBapa TEK je MaprHHAJIHO Ipero3Hara Kao BHJ TaKBOT PHU3HKA.
[locnenuna oBor mpemno3HaBama HHje Omia mpomeHa mnocrojehux onpendu rpahanckor
3aKOHHKA, HO CY CYJIOBH Pa3BHJIM HOBO TyMaucHe KPUBUIIE KA0 yCIIOBA OATOBOPHOCTH 32 IITETY
on kuBOTHRA. JlOHaTHO, W 3aKOHOJAABAIl je M3BPIIMO JONYHY 3aKOHHUKA, perymumyhn
OZITOBOPHOCT 32 CTOKY Ha ucnamy. CTora y ayCTpHjCKOM IIpaBy Pa3jInKyjeMo OIIITA paBUiIa
O OJITOBOPHOCTH 3@ HITETY OJ] )KMBOTHIbA U MPABUJIA O OATOBOPHOCTH 32 HITETY O]l CTOKE Ha
ucnamy. Mako cy 06a cirydaja OqroBOPHOCTH 3aCHOBAaHA HA MIPUHIIUITY KPHUBUIIE, U3Mel)y BHX

MOCTOj€ Pa3JIMKe, Ha KOj€ Y HACTaBKy YKa3yjeMo.

4.1.1. Omura npaBuia 0 OJrOBOPHOCTH 3a LUITETY O] )KUBOTHHA

3a mTeTy Of KUBOTUHbA OArOBapa OHAj KOJU j€ KUBOTHEY HATepao, HAJPa)Kuo WM
3aHeMapuo yyBaTH. JIuIe Koje ApKu )KUBOTHEY OTOBOPHO j€ aKo HE JIOKaXKe Ja je 00e30e1I10
IOTPeOHO YyBame HIH cTapame. >’

OnroBOpHOCT TEpeTH JIUIE KOj€ je KUBOTHUIY HaTepallo Ha IITETHO MOHAIIAKE WUIIH
Haapaxuio. To Moxe OUTH OMIIO KOje JIUIlEe, HE3aBHCHO O] HerOBOT MPaBHOI OJJHOCA MpeMa
KUBOTHIHGU: BIIACHUK, IpKaiail, Tpehe mnuie. AKO KUBOTHEY HHUKO HHUJE€ HATEpao WU
Ha/IPa’kno, OITOBOPHOCT CHOCH OHAj KO je Ay)KaH Jla 4yBa KUBOTHIY; JaKie, leH JprKaall.
To je nuue gyxHO Aa ce cTapa M BPILM HAA30p HaJl )KUBOTUHOM, Il HUj€ HY)KHO /1a j€ HhEH
pnacuuk.8% TIpema craBy BpxosHor cyna AycTpuje, ApsKanall je JuIle Koje dyBa KHBOTUbY
CBE BpeMe, KOHTPOJIHIIE )KUBOTHIY U Y CBOj€ UME O/ITydyje Kako he ce )KMBOTHIba IPIKaTH U
namsuparn.’®® 3axres uyBama KUBOTHIbE ,,CBE BpeMe” HCITYIbEH j€ U Kajia je )KUBOTHHA OHJIa
MOBEpPEHA JIPYroMe, YKOJIMKO je JIp’Kajlall HaJloXKHO Kako he Apyru Ja Haa3upe >KUBOTHUIbY.

OI[TOBOpHOCT ApiKaola €€ 3aCHUBA Ha IMPOIYCTY AYKHC MaAXKEC WKW CTapamba, OAHOCHO Ha

3aHeMapHBamby AYKHOCTH HaA30pa.

807 Bupern: § 1320 (1) ABGB.

808 J. Canma, OAroBOpHOCT 3a LITETE OJ A€jCTBA CTBApH, cTp. 18.

809 OGH 1989-03-16 6 Ob 742/88. Tyxwusba je IpeTpIena Telke HOBpeae Kaa je xKapedarl IPecKoYno orpasy
HCTIpENT 1he, a OHA YCIJIE/ CTpaxa Iajia Ha KaMeH. TyKeHH je BIacHHUK (papme Kapebaria u mpyxa yciyre 4yBarba
U TpeHHUpama xapedara, aiu HUje ’UXOB BIACHHK, TE j€ UCTAKao J1a HHUje ApKaJlall OBUX XKHUBOTHIbA Y CMHUCITY
§ 1320 ABGB. Cyx je yTBpauo Ja Ty:KeHH jecTe apskanan y cmuciay § 1320 ABGB jep uyBa XuBOTHISE Ha
onpeheno wim Ha Heompel)eHO BpeMe, BPIIH KOHTPOJIY M CAMOCTAIHO OJIy4Yje O HaUMHY IpKarba JKHBOTHEbA U
0 HaJ30py HaJ KuBOTUbaMa. JlocTymHo Ha: https://www.ris.bka.gv.at/ (mpuctyn Ha man 10.11.2023. roguse).
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Hagenena npaBuiia Tpeba pa3yMeTH OOpHYTHM PEIOCIIEAOM HO KaKo CYy Y 3aKOHCKO]
HOPMH HaBeJIeHA. 3a MITETy OJ )KMBOTHEbA OATOBOpaH je npkanai. OH ce MOXKe OCIO00IUTH
OJITOBOPHOCTH JI0Ka3yjyhu aa HHje OWJIO MPOIyCcTa y YyBamy KUBOTHUHE, OJHOCHO Ja HUje
OWII0 HEeroBe KpUBHIIE (MPETIOCTaBKA KPUBUIIE). YKOJIMKO JpiKaiall JOKaxke Ja je 00e30enuo
noTpeOHO YyBame WM HAA30p JKUBOTHILE, ITPEMa CTaHIApAy MaXKHEe KOjH OIroBapa THITY U
norpebamMa KUBOTHHE, Oumhe ocmobohen oaroBopHoctn. Takohe, apkamal ce MOXKe
0CIIO00IUTH OATOBOPHOCTH, JOKa3yjyhu na je Tpehe nmie Harepalio WM HAAPAKHIO
KHUBOTHIbY. YKOIMKO OmTEeheHN yHepu ONIITETHH 3aXTEB MpeMa JIMIy 3a Koje TBPAM Ja je
HATEepaJio WM HAJIPAKWIO >KUBOTHIY, HE MOpa JOKa3WBaTU HEroBy KPHUBHILY jep
MPETIOCTaBKa KPUBUIIE 00yXBaTa v ihera. TY)KeHU ce MOXKe OpaHUTH JOKa3UBAKHEM CYIIPOTHOT,
WJIM J1a TIOCTOje JIPYTre OKOJTHOCTH Koje ra ociobahajy onroBopHocTH. JIuIe Koje je )KUBOTHEY
HaTepaJio WK HaJPaXUJI0 He MOpa OMTH HEH JIpKaiall, KaJla HeMa HU 00aBe3y TyKHE TaKbe.

VYKOJIMKO Cy BHIIIE JIMIA JIPKAOLHU JKUBOTUI-E, FbUXOBA OJITOBOPHOCT j€ COJIMJAapHA.
OnroBOPHOCT CONMUAAPHOT Ap)KAaolla 3aCHMBA CE HA HETOBOj KPHMBHIIM, KOja ce omieaa y
HETIOIITOBakY 00aBe3€e MaKibE M YITO3HABAKY OCTAJIMX COJMMIAPHUX JAprKajala 0 ONaCHOCTHMA
u norpedama Jp)Kama JKUBOTHH-E. 32 3aCHHMBAKE OJTOBOPHOCTH HUjE omperaesbyjyhe koju
CONMUIAPHU JpKajal je y TPEHYTKy HACTaHKa INTeTe MMAo KOHTPOMY Haj >KMBOTHH0M.5L
VYcI0BM OATOBOPHOCTH Cy INTETa, Kay3ajdHa Be3a u3Mely paamu WK MpomyluTama JHIa U
IITETE K0 MOCIEANIIe, KPUBHIIA JINIA U TPOTUBIIPABHOCT HETOBOT JIEJIOBAA.

IIpema § 1294 ABGB, npotuBnpaBHa miTeTa HacTaje BOJbHO WJIM HEBOJHHO, TE CE
pa3NuKyjy 371a HaMepa, CKpUBJLEHO HE3HAIE M HEOCTAaTaK JAY)KHE Maxmbe (OHOCHO HaMmepa,
Kpajiha Helaxma U 00MYHA HeNaKma). BoJbHE M HEBOJbHE TpEIIKE 3ajeHO Ce 03HayaBajy
nojmoM kpuBuie (HeM. Verschulden).

KpuBnuna je xayuyk mnojam 4mjy caapXuHy oapelhyje cyauja, Ha OCHOBY COIICTBEHOT
UCKYCTBa, TyMauemha CTaBOBa M3PAXKCHUX Y MPABHOj JOKTPHHU W PaHUje CYACKE Ipakce.
KpuBuna y rpaljaHckoM mpaBy m3pakaBa OACTYHame O] MOHAIIamha KOjeé Ce€ OCHOBAHO MOIJIO
OYEKHMBATH OJ JIUIA Y JAaTUM OKOJHOCTHMA. [IpeMa yrmopeaHwKy 3a MpOIeHY OYEKHBAHOT

TIOHAMIAka, PA3IHKYjeMO Cy0jeKTHBHO U 00jeKTHBHO Mepuio kpusmire. !

810 OGH 1991-9-18 2 Ob 540/91. Tyxwunan je moaHeo Tyxk0y 360r yjena poTsajiepa. BiacHuk je npenao mca
muny b Ha gyBame Ha HeoapeljeHO BpeMe, INTO je OH YMHHO 3ajemHo ca ymnuma A u B. CBo Tpoje cy umamu
00aBe3y J1a XpaHe W IIeTajy Iica, Kaja je ko cinobomaH. [Ipe mreTHor norahaja, Tykuiar je oapeheHo Bpeme
npoBeo y kyhu ca simiiuma A, b u B, Tie je 6no npucyTaH 1 mac, a moToM je u3amiao y meTihYy ca JureM B 1 mcowm,
kama ra je mac yjeo. C 003uMpoM Ha YHIEHHILY Jla IMac HHje MMAo KOPITy TOKOM IIETHE, CYHI je YTBPIHO
oAroBopHOCT Ty)keHUX A, b u B jep je Ty:xenu B mietao rica 6e3 kopre, a Ty)xean A u b HuCy nipemy3enn Mepe
MIPEIOCTPOKHOCTH (yIo3opeme Juia B, craBmame Kopre Icy) na o mTeTe He gohe. JlocTymHO Ha:
https://www.ris.bka.gv.at/ (mpuctyn Ha gan 10.11.2023. roaune).

811 H, Koziol, Basic Questions of Tort Law from a Germanic Perspective, pp. 202-205.
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Cnenudukym aycTpHjCKOT TpaBa jecTe MPUMEHA CyO0jeKTHBHOT CTaHAapia KpUBHIIC:
MOCTOjarbe KPUBUIIE CE IICHN HAa OCHOBY JIMYHHUX CIIOCOOHOCTH Y 3HAaHa IITETHHUKA (OJrOBOPHOT
mina).8? Ca npyre crpane, 06jeKTUBHM CTaHAap; KpUBHIlE, Koju je mpuxpahen y sehunu
€BPOITCKMX MpPaBHUX CHCTEMa, MOApa3yMeBa Jla Ce KpUBUM CMaTpa JIMIE KOje ce y JaTuM
OKOJTHOCTHMA HHj€ TIOHAIIAJI0 OHAKO Kako je Tpebano. CTanmapa moHamama ,,Kako je Tpedano
y JIaTUM OKOJHOCTHUMA’ MMa W3pa3uTO CUTYAllMOHH KapakTep, ajld C€ CBOJY Ha OYCKHBAHO
IIOHAIAME PA3yMHOT M MaxJbuBOr YoBeka.®'® Jpyrum peunma, nporemyje ce mra ce y JaTum
OKOJTHOCTUMA MOTIJIO OYEKHBATH O]l Pa3yMHOT M MaXXJbHBOI YOBEKA. YKOJHMKO IOHAIIAHkE
IITETHUKA JIOCTHXKE Taj CTaHIapi, OHJIa HEMa HHEroBe KPUBUIIC HUTH OITOBOPHOCTH. Y
CYNpOTHOM KaxkeMo j1a oH jecte kpuB.2'* ITomamame pa3syMHOr M TaXJBHBOT 4OBEKA je,
MIOHOBO, CTaHJApJ KOjU 3aBUCH O JPYIITBEHE CPENWHE, 3aHMMarba, 00pa3oBama M y3pacta
nuia. Ha oBaj HaunH je y BehnHU €BpONCKUX JIpKaBa HAIMYIITEHO Cy0jeKTHBU3UPAHO CXBATAHE
KpUBHIIE U IEH TI0jaM Jo0Ho je o0jekTuBu30Banu oonuk. [Iponec ogpuiiama ox cy0jeKTUBHOT
€JIeMEHTa y caMOM IojMy KpHUBHIIE, 300T KOT' 00ejiexja je KpUBHIIA MPENo3HaTa Kao jeouHu
CyOjeKTHBHH YCJOB OATOBOPHOCTM W IpeMa TOM YCIOBY IleJla yCTaHOBa HOCH Has3WB
cy6jexmusna onroBOpHOCT,?!® 1aje MPOHMYHM OOPT MCTOPHUjU KPHUBHIIE y Irpal)aHCKOM IPaBYy.

VY aycTpHjcKOM NpaBy OATOBOPHOCT 3a IITETE O )KUBOTHH-A 3aCHHUBA C€ HA HAMEPHOM
W HENakJbHBOM TOHAIAKY JpKaolla >KUBOTHH-e. Pa3marpajyhu o0aBesy mnaxme HaJ
KUBOTHEbAMa, CYJICKa IPaKca CTOjU Ha CTAHOBUINTY J1a 3aXTEBH O HAUMHY H-HXOBOT YyBamba HE
cMejy 1a Gyy TIpeTepaH Kaja je ped o 1oopohyaanM n 6e3onacHnM KyhauM byoumimma. 80
AyCTpHjCKO NpaBO HE peryiuile O0JeKTUBHY OATOBOPHOCT 3a ILITETY OJ >KUBOTHHbA, Al

MPUIMKOM TPOIIEHE pa3yMHO MOTpeOHE MaXKke APrKaolla yBaXkaBa OMACHOCT KOJY KUBOTHHA

812 E, Karner, B. Koch, op. cit., p. 18.

813 Cxuna y un. 127 caapsxu npasuno Kaoa nocmoju kpusuya: Ilpu npocyhupamy 1a 4 je IMIE KOje je IITeTy
MIPOY3POKOBAJIO KPHBO MJIM HE, TO jECT JIa JIK Ce MOHAIIANO0 KaKo je Tpedao, Cy/ BOJU pauyyHa O PeJOBHOM TOKY
CTBAapH ¥ O TOME IITa C€ O] PA3yMHOT U Ma)JbUBOT YOBEKA MOTJIO OCHOBAHO OYEKUBATH Y IATUM OKOJIHOCTHMA.
814 J. Pagummh, Obauzayuono npaeo, ctp. 244-245.

815 M. Kapanukuh Mupuh, O pasrpaHuuery KpUBHIE 0/ Y3pOYHOCTH W NIPOTHBIPABHOCTH, [IpasHu scusom, 6p.
10, 2006, ctp. 1043.

816 OGH 1960-02-03 5 Ob 29/60. Kajia BIacHMK J03BOJM TICY Jia CIOOOHO TpUM yiuuama 6e3 Kopre u 6e3
KOHTpOJIE, TaJia MOCTOjH KPIIeHe 00aBe3e TyKHE MaKihe, HE3aBUCHO 0J1 TOT'a /1 JIH j€ 1ac oIacaH WM He.

OGH 1980-02-06 6 Ob 782/79. Tlac je yjeo KOMIIMjCKO JeTe KOje My je Ouino mo3Hato Ha myTy usmely
kommujckux papmu. Cyza je yTBpHO a HeMa IOBpeie {yKHOCTH YyBamba I1ca jep je BEeroBo Ipxame 0e3 JaHIa
6uno yoOuuajeHO 3a KOHKPETHY OKOJIHHY, NPH YeMy IPHUCYCTBO M IIOHAIIalke IIca HHje IMPeICTaBIbalo
n3HeHalheme 3a Ty)KHOIIA.

OGH 1984-10-09 2 Ob 624/84. Tyxwusba je mierajia cBOT Iica y apKy, Kaaa jy je 000puo Tyhu mac u HaHeo joj
nospene. Cyn je yTBpAnO 1a je yoOudajeHa rnpakca Jia BIaCHHIIH ITyCcTe CBOje 1ce Ja CI000IHO TpUe KPo3 MapK y
LIETHH, TC A2 HEMa HEMaKiE BIACHWKA caMO 3aTo IITO rMac HWje 010 Ha moBoiy. IIpuroM, unmeHnna aa je u
TYKHJBHH TTac OMO0 IMyIITEH Ja TPUYM CIOO0IHO yKa3yje Ja Cy CBH BIACHHIM I1aca yIO3HATH ca MOHAIAkEM Maca
y napky. CBe nocrynHo Ha: https://www.ris.bka.gv.at/ (npuctyn Ha nan 10.11.2023. ronune).
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TIpeCTaBIba, C 0O3MPOM Ha CBOjy BPCTY, YIOTpedy, paHuje ToHamame 1 npupoxy.t’ Cynosu
jennako uctuay na § 1320 ABGB He urHopwuie omacHOCT Ol KHUBOTHEE KOje Cy BolheHe
HArOHOM ¥ HHCTUKTOM, aJIi Ty OIIACHOCT MOCMAaTpa U ca aclekTa JbyICKor uckycrsa.®!8 Jlaxre,
MIPUIIMKOM MPOIICHE JY)KHE Maxmbe, Cyl y3UMa y 003Up CBE OKOJIHOCTH CIIydaja, a HAPOUUTO
OMACHOCT KOJy JKHMBOTHH-@ IpEJCTaB/ba, BepoBaTHONY HaAcCTymama INTETE U HYKHOCT
noctusama Gamanca m3Mmelyy mHTepeca apkaona kuBotHme u apyrux smna.’l® IMorome
NPOU3MIIa3U YIPaBO M3 CTaBa Ja 3aXTEBH HAq30pa HaJ KUBOTHIHOM He Tpeba na Oymy
npeTepanH, Te Ja dyBame He Tpeba ja npexynpenu ceaky Moryhy mrery.82° Jipsxanan tpe6a
Jla IPUJIArOAH JIP>Kambe )KUBOTUEHE TaKO J1a CIIPEYH MPEABUAJbUBY IITETY.

W3 naBepeHux pasnora, CTaHAapA OyXKHE Maxme UIak HOCH ofpeheHn 00jeKTHBHU
KapakTep jep ce He MPOIeHhYje UCKJBYIHBO CIIPaM 3Hamba M BEIITHHA JAPXKAOIIA )KHBOTUILE, Beh
u onpeheHux crmospHUX (akTopa O KOjUMa OH MOpa Ja BOAU padyHa (HIpP. MPETXOTHO
MOHAIIAKE KUBOTUIHE). JeTHAK IPUCTYTI CYOBH UMa]y U KaJia j€ ped O OATOBOPHOCTH 34 ILTETY
on rpahesuna (§ 1319 ABGB), tymauehn nocrojame KpuBuIEe Kpo3 06jekTuBHE 06jextuB. 2

PedeHo ykasyje n1a ce y JOMEHY OATOBOPHOCTH 3a IITETY O]l JKUBOTHI»a WU rpal)eBuHa
OZICTYIIMJIO O CyOjeKTUBUCTHYKOT CTaHapaa KpuBuia. OJroBOPHOCT y OBUM CITydajeBUMa ce

3aCHHBA Ha 06jeKTI/IBI/ICTI/I‘lKOM CTaHapAdy KpHUBHIIC, KOjI/I A03B0OJbaBa yBaKaBamb<C OITACHOCTU

817 OGH 1938-05-10 3 Ob 374/38. Cyx je ucTakao CTaB Jia je JpsKajiall ’KUBOTHELE Jy’KaH Ja JKMBOTHIbY UyBa Ha
HAYMH KOjU je yoOuuajeH u oaroBapajyhiu 3a maTy KUBOTHEY, MMajylly y BHIY BEHY BPCTY U YIOTPEOy KOjoj
ciryku. OZITOBOPHOCT ce 3aCHUBA HA MPOITYCTY MPYKarba TAKBOT HAYMHA YyBamba.

OGH 2005-11-03 6 Ob 227/05h. Tyxwu/ba U TyKeHa Cy LIETalie y IIyMH, TJI€ je Ty)KEHa IMyCTHIa CBOT Ica Ja
cnoboHo Tpuu. I1ac je Tpyao 0KO TYKUIBE U TY)KEHE, 3aJI€Te0 Ce U OTII03a1 000PUO TYKUIBY, KOja je mpeTpIieia
tetke nospese. Cy/ je yTBpIMO HEMaXiby Ty)KEHe Y 4yBarby CBOT IICa 3aTO LITO Ta je MyCTHIA JIa TPUU CII0001HO
y LMIyMH, TJ€ c€ JbY/HU IeTajy, a mac Texu 30 KujgorpaMa W MO3HAT je Kao pa3surpaH u Harmmx nokpera. Cee
nocrymnHo Ha: https://www.ris.bka.gv.at/ (mpuctyn Ha maun 10.11.2023. roauue).

818 OGH 1996-07-09 4 Ob 2155/96g. Cyx je 1IeHHO YHE-EHHUILY A je TyKuiall omreheHn npumao komwy ¢ jeha u
3aKJbY4HO JIa je OIIITEeNO3HATO J]a Ce KOMbKMMa He MpUia3d 0THo3aau. HapoduTo je MHTepecaHTHO Ja je Cya
,,[IOJIBYKAa0” Jla je UPEeJIeBaHTHO OIMCATH KOFa Ka0 OMACHY JKUBOTHIbY jep CBAKH KO, I1a M OHAj 100pohymHH,
3Ha Jla Ce pHUTHE, a HAPOYUTO YKOJIMKO My HEKO Mpuia3u mpeBuine Oiu3y c Jjeha. JloctynHo Ha:
https://www.ris.bka.gv.at/ (mpuctym Ha mau 10.11.2023. roause).

81% Hagenena Tpu (akropa cys je ucrakao y sehem Opojy Ipecyza U Bake Kao YCBOjeHM CyJICKM cTaHaapa. Kao
npumep uzasajamo OGH 2011-12-13 5 Ob 224/11v. TyxeHu je mMoceTHO MapK NPUPOJE TIE ra je Halao jejeH.
Cyxa je ucrakao Ja je Aprkajal mapka Opupoie HCTOBPEMEHO U ApiKajall IMBJbHUX )KUBOTHEbA KOj€ KHBE Y BEMY,
TE JIa je Ha HeMy Omila IyXKHOCT MaXibe y dyBamy jKuBoTHIBA. Omiyuyjyhu dakropu 3a omnpeesbermbe HaYMHA
YyBama JKUBOTHIGE jeCy OIACHOCT KOjy JKHBOTHE,A MPEJICTaBJba, BEPOBATHONA HACTymama WITETE YCIean
crielpUYHOT MOHAIIAkA WK YIOTpeOe )KUBOTUIE U OanaHc u3Mel)y uHTepeca o0yxsaheHux crpana. JlocTynHo
Ha: https://www.ris.bka.gv.at/ (mpuctyn Ha nan 10.11.2023. roxnune).

820 OGH 1989-03-16 6 Ob 742/88. Tyxuba je mpeTpreia TEIKE TMOBPeAe Kaja je xapeball pace HOPHKED
MIPECKOYNO OTPaay UCIpE] Bhe, a OHa YCJea cTpaxa maja Ha KaMeH. 3a JApxame OBUX Jkapebaria yoOuvajeHo je
TOCTaBJbame orpaje Bucuue ox 1,20 MeTapa, mpy 4eMy HUje IoTpeOHa eNeKTpudIHa orpaja. TyKeHH je BIaCHUK
(dhapme xapebdama 1 UMao je eNneKTpuuHy orpaay Bucuae ox 1,30 Merapa, ca kanmjoM BucuHe ox 1,60 Merapa.
Cyn je yTBpauo &a HeMa OATOBOPHOCTH TY)KEHOT jep je Tpeay3eo yoOudajeHe Mepe MPEeaoCTPOKHOCTH Paln
crpeyaBama IpeIBUIJbHBE LITETE, 2 UMajyhn y BUAy Ja *kApeOly pace HOPUKEP HUCY CKaKa4yH, T€ 1a Ce He
OueKyje J1a MPecKove Orpaay OBe BUCHHE.

821 G, Etier, op. cit., p. 27.
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KOje JpiKame JKMBOTHEA CTBapa 3a OKONMHY apskaona.®?? I'pemka npikaora ce ormiena y
MPOIYCTY Mepa MPeA0CTPOKHOCTH KOj€ IPYIITBO Pa3yMHO W ONPABIaHO OYEKYje O Ehera, a
umajyhu y BUy J1a yripaBo OH CTBapa M KOHTPOJIHUIIE MOBehaH! PU3MK IITETE O )KUBOTHUbA.
Crora ce y tuteparypu UCTHYE J1a j& OATOBOPHOCT 32 KHUBOTHILE 3apaBo nu3Mel)y cyOjeKTUBHE
1 00jEeKTUBHE OJITOBOPHOCTH, j€p C jeHE CTpaHe HUje 3aCHOBaHA Ha YOOHWYajEeHOM CXBaTamy
KPUBHIIE, allH j€ C pyre CTpaHe Hy)KHA TTOBPea 00jeKTHBHE TyKHOCTH Makmbe. 22

I'pamoBu cBojuM mponucuma ypelyjy mpaBuia MieTama Iaca Ha TPOTOApUMa H
OMLIMKIMCTUYKUM CTa3ama, 3a0pamyjyhu cioboxHo mymrame naca. [lo mpaBuiy, micu ce
MOpajy ILIETaTd Ha IMOBOIYy WJIM Ha T3B. BUPTYENHOM MoBoiy (HeM. virtuellen Leine), mTo
nojjpazyMeBa Jia Jprkajai Tpeda Jla ocurypa jJa nac HUKora He OMeTa WM YIpOXKaBa H Jia ce
kpehe y Onu3uHu Apkaona uiM y3 mera. MoryhHOCT mieTama rca Ha BHPTYEIHOM IMTOBOILY
Ba)KM camo 3a nociymHe rce. [Iparehn TakBo HOpMaTuBHO ypeheme, CyJ0BH Cy 3ay3ei CTaB
na je o0aBe3a MaXKKE WCIYHEHA Kaja JIMIE XOa Ca IMOCIYIIHUM IICOM TPOTOApOM WIIU
OMIMKIMCTAYKOM CTa30M, Apxkehu ra Ha BHpTyeTHOM moBomy.®?* OGaBesa npxkama mca (1
JPYTUX )KUBOTHIHA) HA ITOBOILY HE 3ACHHUBA CE€ HCKJbYYHBO HA HOPMAaTUBHOM ypehemy, HO Moxe
71a TIPOM3HIIA31 U3 OKOJNHOCTH ciyyaja.82

OnroBOpHOCT MOCTOJU YKOJMKO j€ IITETY MPOY3pOKOBAJIO CKPUBJHEHO MPOTUBIPABHO
noHamame. [IpoTUBIpaBHOCT ce 1IEHH, HE CaMOo ca acleKTa HelI03BOJbEHOT pe3ynTara, Ho U ca
acrieKTa HENO03BOJHEHOT HayMHAa WM O0jeKTa TMOHamama. Tako, MPOTHUBIIPABHO je OHO
MOHAIIake KOJUM C€ HaMEPHO WJIM HEMaXJbUBO MOBpelyjy amconyTHa mpaBa doBeka (HIIp.
KHMBOT, 3/IpaBJbe€, MIMOBHMHA), KPILIM 3aKOHCKa HOpMa HJIM C€ HAMEPHO IpyroMe Hpoy3poKyje

1ITeTa CyMpoTHO 106puM obuuajuma.b® Ipanuia usmely kpuBHIle W NPOTHBIPABHOCTH je

MpEeNM3HO MOBYYEHA: KPUBHUIA je Cy0jeKTHBHA KaTeropuja, a MPOTUBIPABHOCT O00jEKTHBHA.

822 H, Koziol, Basic Questions of Tort Law from a Germanic Perspective, p. 208.

823 g, Hirch, Children as Tortfeasors under Austrian Law, in: M. Martin-Casals (ed.), Children in Tort Law, Part
I: Children as Tortfeasors, Springer-Verlag, Wien, 2006, p. 32.

824 TE OGH 2024-07-25 2 Ob 119/24z. BpxoBHH Cy] je HOTBPAHO OJJIYKY O OJ0Mjamy TY*kOEHOr 3axTeBa
TYXHOIIa KOjH je Mao ca OWITMKIIA Ka/Ia je Ha Ibera 3ajajaia Kepymia TyxeHe. Ha OUIUKINCTHYKOj CTa3u TyKeHa
je merana cBoja JBa Ica 0e3 MoBoLa, a IICH Cy OMJIM MOCIYIIHH M Yy BeHoj Omm3unn. Tyxuinan je Ha yeTupu
MeTapa pa3najbiHe yOp3ao M Y3BHKHYO Ja ce UyBajy U Ja ce moMepe, HAKOH Yera je Kepylla 3ajajana Ha bera.
HocrynHo Ha: https://www.ris.bka.gv.at/ (mpuctyn Ha nan 10.11.2023. roause).

825 TE OGH 2020-01-21 10 Ob 88/19t. BpxoBHuU Cy/1 je Halllao /1a je Ty’KEHa MCTIOITOBaNa 00aBe3y HAA30pa Hal
CBOjUM IICOM, THME IITO I'a je OCTaBUIIa UCIIpe]] POJaBHHUIIE, BE3aHOT 32 CTy0, ca KOPIIOM, IPH YeMy je ped O ICy
KOjHY je HaBHKao Ha JbyJIe M HHje MOKa3HUBa0 ONACHO MOHAIIAE.

TE OGH 2016-05-25 2 Ob 70/16g. BpxoBHH CyJ je YTBPAHO OATOBOPHOCT TYKEHOT, KOJH j€ BOAHUO KOHA Ca
yJIapoOM H Y)KE€TOM Ha HeorpaljeHoj JIuBaau nope JiokaiaHor nyta. Kow ce ymiammo o Oyke u cyaapHo ce ca
TYXHOIIEM, KOjH je Ha Becnu Bo3uo myTeM. CyJl je cMaTpao Jia ce Ty)KEHH IOHAIa0 HeMa)XXJbUBO, a UMajyhu y
BHUJIy BEJIMYHMHY KHBOTHIbE, F-EHY IPUPOIY M OKOJIHOCTH ciydaja. CBe moctymHo Ha: https://www.ris.bka.gv.at/
(npuctym Ha mgan 10.11.2023. roaune).

826 E. Karner, B. Koch, op. cit., p. 18. H. Koziol, Basic Questions of Tort Law from a Germanic Perspective, p.
172.
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[IporuBnpaBHOCT ce yTBplyje Ha OCHOBY OOjEKTHBHHMX KpUTEpPHjyMa IOBpEAE MY>KHOCTH
MOHAIIaka, Koja MPOUCTHYE U3 MPABHE HOPME WJIM M3 OYCKWBAHOI TOHAIIAkha PasyMHOT U
naxseuBor uoseka.®?’ Ha taj HaumH, aycTpujcKo paBo HUje CHPOMAIIHUje 3a cTaHAapa bonus
pater familias, HO Ta TocMarpa U3 yriia MPOTUBIPABHOCTH.

Kana je ped 0 OIroBOPHOCTH 3a IITETY O] KUBOTHEA, CYIOBU Cy CBOjUM TyMaueHheM
00jeKTUBH30BaHU CTaHAAP]l KPHUBHIIC MPUOIVKWIM TMOjMy NPOTUBIpaBHOCTH. [IperxomHo
yKa3aHa TpaHHIla 1MOCTaje 3aMarjbeHuja, jep crannapn bonus pater familias y oBOM CiIy4ajy
MIPOY3POKOBa-a MITETE j€ J1e0 KpuBHILe. Jl0OBOJBHO je TOKa3aTH Ja TY>KEHU JprKasiall )KUBOTHIE
HUje Tpeay3e0 Mepe MPeJOCTPOKHOCTH KOje Cy € OJ Hhera pasyMHO OYCKHBAJe, T€ Ja CYI
YTBP/IU JIa TTOCTOjH KPUBUIIA U, TIOCICIUIHO, OATOBOPHOCT JprKaola. 300r TaKBOT CY/IH]CKOT
TyMadera OATOBOPHOCTH 3a IITETY OJ1 )KUBOTH A (M Of1 rpal)eBUHA), Y TUTEPATYPH j€ aKTyeITHA
pacrpaBa: HOBO CYIHjCKO TyMadyeme HE Mea CTaHAapH KPUBHIIE O]l CyOjeKTHBHUCTHYKOT Ka

O6jeKTI/IBI/ICTI/I‘lKOM, HO MCHlha OCHOB OATOBOPHOCTH OJ KpPHUBHUIC Ka pPI3PIKy.828

Mehytum,
uMajyhu y Buay pasinore 3a ocnodoheme oaroBopHocTH, Mel)y kojuma ce Hajga3u U IPUroBop
OZICYCTBa KPUBHIIE JIP’KAOLIA KUBOTHIHE, 3aKJbYTYjEMO J]a OATOBOPHOCT Y ayCTPH]CKOM IIPaBy
jecre cyOjektuBHa. M3 HaBeneHor mnpoucThye Ja je y ayCTPHJCKOM IpaBy H3BpILIEHA
MHTErpalyja OATOBOPHOCTHU 3a MoBehaHW PU3UK HACTYyINama IITETe y PEKUM OATOBOPHOCTHU
3acHoBaHe Ha kpuBuin.8? Takap npucTyH Huje 6e3 HECHTYPHOCTH, i CyACKa MpaKca HaCTOjH
Jla cauyBa BPXOBHHU NPUHIUI KpUBHIIE, UCTOBPEMEHO Bozehu pauyHa 0 omacHOCTHMaA Koje
onpeheHe JbyACKe aKTUBHOCTH HOCE ca cOO0M, YKJbYuyjyhu U IpKame KUBOTHHA.

Omrehenn uMa MpaBo Ha HaKHAAy MaTepujalHeé U HeMaTepujajiHe IITeTe, Yy
3aBUCHOCTHU OJ] CTENleHa KpUBHIIE IITeTHUKA. [IpaBo Ha HaJOKHAAy CTBapHE LITETE MOCTOjU
KaJa je IITeTa MpOy3pOoKOBaHAa HAMEPHO WJIM HEMaXXHOM, HE3aBHCHO Of 00JIMKa KpUBHIIE.
Mehytum, HaJJOKHa/1a U3MAaKJIe KOPUCTHU MPU3HAje C€ CaMO YKOJIMKO je HITEeTa MPOoy3pOKOBaHa
TeXKUM OONMIIMMA KPHBHUIIE — HAMEPHO HITH I'pyOoM Hermaxmom. 50

JenHako orpaHuveme MOCTOjU U y noriieny HemarepujanHe mrere. [Ipema §§ 1323 u
1324 ABGB, omrehenu nma mpaBo Ha TOTITYHY HAJIOKHAy MITETE MPOY3POKOBaHE HAMEPHO
WJTU KpajioM HemakmkoM. Kako mrera Moke Ja vMa MaTepHjaTHA U HeMaTepujaiHa 00K, TO

CC€ HaBCIACHU naparpa(bn TymMa4de aa IpaBO Ha HAKHAOY HCMaTCpI/IjaJ'IHC mMTCTEC HOCTOjI/I caMo

YKOJIMKO j€ IITeTa Mpoy3pOKOBaHa TeKUM 00IuKoM KpuBHuLe. JlonarHo, § 1325 ABGB noce6HO

827 G. Etier, op. cit., p. 26.
828 |bidem, pp. 28, 29, 32.
829 |bidem, p. 35.

830 Byneru: § 1324 ABGB.
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ypehyje nmpaBo Ha HaKHaIy HeMaTepHjaTHE MTETe Y BUAY O0JIa U MaTHkE KOju MPOU3HIa3e U3
TenecHe noBpeze. [Iponucanu cTerneH KpuBuIe o0yxBara U OOMYHY HeNaxmy. BpxoBHU cy1
AycTpuje 3ay3eo je craB Ja NMpaBO HAa HAKHAAy HEMarepHjajHe MITeTe MOCTOjU CaMmo Y
ciydajeBuMa mponucaHuM 3akoHOM.®! Vkonmko 3a onpehenu ciydaj IITeTe 3aKOH He
MIPOIKCY]je MPaBO Ha HAKHAy HEMaTepHjaTHe ITETe, CYI0OBH HE MOTY Jia TYMauyeHhEM IPOIIUpPe
JIJCTBO OIIITHX OJPEI0N 3aKOHUKA Ha T€ CIIyJajeBe.

Kay3amna Be3a Tpeba na mocroju u3mely nmonamama OITrOBOPHOT JIHMIIA, YCIEI KOT je
KUBOTHIba HaHeJa MmTeTy omreheHoM, W mTere. YTBphHUBame Kay3alHe Be3e BpIIM C€ Ha
OCHOBY TpaBuia conditio sine qua non: YKOIUKO N0 IITeTe HEe OW JONUIO Ja HUje OMiIo
TIOHAMIAamba OTOBOPHOT JIMIA, OHO Tpeba Ja CHOCH OAroBopHOCT.®*? Teopwja o ameKBaTHO]
Y3pOUHOCTH OTpaHUYaBa MHAYE IUPOKO NMpaBmIiIo conditio sine qua non. I1o npasuity, ped je o
MPONYIITAY JIMIA J1a TIPABWIIHO HAA3UPE CBOjYy )KUBOTHIY, OMHOCHO Y aKTUBHUM pajbama
HaBolheHa WK TIPOBOIUPAHA JKUBOTHELE.

I'panuiie cy0jeKTHBHE OITOBOPHOCTH TOCTaBJbEHE Cy IIMPE HO IPAHUIE O0jCKTHBHE
OATOBOPHOCTHU. [Iprkayar] »KMBOTHEE CE MOXKE OCIOOOAWUTH OIrOBOPHOCTH AOKaszyjyhu na
IETOBE KPUBHUIIE HEMa, OJHOCHO Jia je TPeny3e0 CBE PasyMHO MOTpeOHE Mepe aa IITeTy
cnpeun. OBaj JJ0Ka3 jecTe CTPOXKH y Cllydyajy MpOy3pOKOBama IITETE Of )KUBOTHEE jep ce OJf
JpKaola o4eKyje Jia mpeay3mMe Mepe MpeioCTPOKHOCTH Koje OM Mpeay3€eo pasyMaH U MakJbUB
JprKasiall )KUBOTU b€, TAKJIE JIUIE Y UCTO] CUTYaIlMju. JeTHAK TPUCTYII 3ap>KaH je U y IPEJIoTy
M3MEeHa ayCTPHUjCKOT OAIITETHOT TpaBa KOjU, Ka0 M JI0 Caja, OATOBOPHOCT 3a IITETY KOjy
TIPOY3POKYje KUBOTHIHA 3aCHUBA Ha MpeTrnocTaBiy kpusuie.®*3 Ono mTo je 3anuMIBHBO jecTe
7a TIPEIJIOT M3MEHa perynuiie 00jeKTHBHY OJrOBOPHOCT 32 M3BOPE GeniKe OMACHOCTH, ajd
KUBOTHIE HE CBpPCTaBa y Ty Kareropujy. OATrOBOPHOCT 3a IITETY O JXHUBOTHEA OCTaje
cy0jeKTHBHA, HAKO j€ ped M3BOPY nosefiane OMACHOCTH, JeTHAKO KAa0 W BOXKHbA OUITMKIIA TIPH
BENKOj OP3MHH MIIM aJITICKO CKujambe. 8

TyxeHu ce Moxke 0CIOOOAUTH ONTOBOPHOCTH J0Ka3yjyhu MmocTojame ciydaja, BUIIIE
cuiie, paame omrehenuka u paame Tpeher muma. CrnenuduyHOCT ciyyaja Kao n3BUbaBajyhe
OKOJTHOCTH Y JIOMEHY CYOjeKTHBHE OJITOBOPHOCTH 32 IITETY OJ1 )KHBOTHE»A OTJIENIA Ce Y TIPECEKyY
KBa3HJIeJIMKaTa U cirydaja. Kao 1Ito je panuje peueHo, ImTeTa oJ] )KUBOTHbA Y PUMCKO] TIPABHO]

TPaJUIMjU TOCMATPaHa je Kao KBa3HAEIHUKT — POY3pOKOBaE IITETE APYyroMe YCie 1ejCcTBa

81 E, Karner, B. Koch, op. cit., p. 20.

832 |bidem, p. 19. H. Koziol, Basic Questions of Tort Law from a Germanic Perspective, pp. 133-135.

833 H, Koziol, Strick Liability in the New Austrian Draft on Liability Law, in: H. Koziol, B. C. Steininger (eds.),
European Tort Law, Springer-Verlag, Wien, 2004, p. 54.

834 1bidem.
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CTBapH Koje Cy MPOM3BEICHE JbYJCKOM JeIaTHOIINY MK ce Hajla3e Mo JbYICKOM KOHTPOJIOM.
Crora ce mTera jaBjba Kao IOCIEAUIA TPOIYCTa JyXKHE MaXie y Haa30py crBapu. Kao u
CIIy4aj, KBa3UICIUKT jeé HEU3BECTAH, ajll OTKIOWHB, YKOJIUKO 3aKOHOM 00aBe3aHM CyOjeKTH
npeay3My JyKHE Mepe OIPe3HOCTH y yIoTpeOH Hin dyBamy cTBapu.®® Crora ce u ciydaj u
KBa3UCIMKT OMHOCE Ha INTETe YCIeq JejcTBa CTBapu WM mojaBa. MehyTtum, ciydaj ce
MPBEHCTBEHO OTHOCH Ha CIIOJbHE MpHUPOjIHe aorahaje, TOK ce KBa3HICIHKT Be3yje 3a pe3yarar
JiejcTBa CTBAapM KOjeé jeé YOBEK NPOM3BEO MIM JPKH MOJ cBojoM KoHTponom.®® Cyuaj
UCKJbyUyje CYOjEeKTHBHY OJITOBOPHOCT, KBa3WAEIHKT je yCIocTaBiba. Ha mpumep, YKOJIHMKO
HEUYMjH KOH WJIH CBHIbA MMOje/ie Tyle )KUTapuile CKIAUIITEHE Y CUIIOCY, BIACHUK CHJIOCA HMa
[PaBo Jla TPAKH HAKHAIY HITETE Y BPEAHOCTH omTehema Ha CHIIOCY | MOjeICHE U PacUIiaHe
KOJIMYMHE JKUTapuia. Taja je ped o ONrOBOPHOCTH 3a KBAa3HICIUKT. Mel)yTHM, YKOJIHMKO jaK
BETap OLITETH CUJIOC U Pa3HEece )KUTApUIIe, BIACHUK CHJIOCA HEMa [TpaBa Ha HAKHAJY IITETE.

OnroBopHOCT M30CTaje jep je pey O IITETH Koja je HacTalla ycies ciay4daja.

4.1.2. OxaroBOpHOCT 3a CTOKY Ha MCIIAIIN

Toxom 2018. romuHe moceOHa pacmpaBa pa3BHia C€ MOBOJOM IMHUTamba MPABUIHOT
YyBama KpaBa Ha aJIICKAM MallkballiMa U OATOBOPHOCTH 3a WITETy. Pa3pememe oBe pacnpase
no6uo je obnuk nonyHe § 1320 ABGB. V anmnckoM 1 nammadukoM y3rojy apskajall )KUBOTHEE
ce MOXKE NO3BaTW Ha MpHU3HATE CTaHJap/e CTOYapCTBa Kaja IMpOLEHkYje KAaKBO j€ UyBame
KHUBOTHE>a ToTpe6Ho.8%” Ha oBaj HauMH aycTpHjcKM 3aKOHOAABAall HAMPAaBHO j& TPABHY
KJ1acu(UKalKjy )KUBOTHHA: CTOKA Ha MCHAILHU U OCTaje )KUBOTHIbE. Pa3muKoBame je yUHbeHO
Ha OCHOBY BpCT€ (CTOKa) ¥ CUTYAI[MOHOT JIpKamba )KUBOTUHE (Ha aJIMCKUM NammanuMma). HoBo
MPaBUJIO HE 00yXBaTa CTOKY y HU3H]JCKUM TIpenenumMa AycTpHje.

3aKoHO/aBaIl je TaKO CTBOPHO CMEPHUILY KaKBO UyBame CTOKE Ha MCIAIIN je AprKajaill
IOy’XaH Ja 00e30eau: y CKiIaay ca MPHU3HATHUM CTaHJapJuma croyapcTBa. MelhyTum, ako je
JprKajiall CBECTaH Jia >KUBOTHH-a MMa OJpel)eHo omacHO CBOJCTBO WJIM HABHKY, MOpa J1a
MPUMEHH Mepe Koje Cy My pa3yMHO JOCTyIHE Ja CIpeuyd HacTylame IITeTe, He
orpaHuyaBajyhu ce camo Ha IpU3HATE CTaHAap/Ie CTOYAPCTBA. Y MPOLEHU Pa3yMHO JOCTYITHUX
Mepa JipJKaiall MoXe J1a y3Me Y 003Up ¥ OUYeKUBaHY JIMUHY OJITOBOPHOCT MOCETUIIALA ATITICKUX

nammaka u JuBana (omrehennx). Ha Taj HaumH, 3aKOH CTBapa CBOJEBPCHH CTaHAAP

835 J. Canma, OAroBOpHOCT 3a IITETE Of A€jCTBA CTBApH, CTp. 8-9.
836 |bidem, ctp. 9.
837 Bupern: § 1320 (2) ABGB.
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,,TIAXJBUBOT TTAaHWHApa”, 0J] KOTa Ce 04YeKyje pa3yMHO U MaXKJbUBO MOHAIIAke Kaj1a Hanhe Ha
’KMBOTHIHE HA HCIIAIIYM, HAPOUUTO MMajyhu y 003up HEHNOCpeAHY OMacHOCT Of] KHBOTHUIHE,
npakcy u Baxkeha rpasuIia moHanmama. 58

W y oBOM cilydajy yUUIHEH je KOpaK OACTYIama 0J Cy0jeKTUBHOT KOHIIETITA KPUBHUIIE Y
aycTpujckoM mpaBy. KpuBuIiia ap>kaolia CTOKe Ha UCTIAIIN LIEHH c€, He IIPeMa HerOBUM JINYHUM
CIIOCOOHOCTHMA M 3HAKHMa, HO ITpeMa MOIITOBalkY CTaHIapAa cTo4apcTBa U Bogehu padyHa o
OIaCHUM CBOjCTBHMMA >KUBOTHIE. OATOBOPHOCT je U Aajbe CYOjeKTHBHA, ajlkl ca JAPYrauujuM
CTaHJapAOM KPUBHIIE Y OIHOCY Ha IITETE O]l OCTANNX KUBOTHIA. ViMajyhu y BUy Aa je mojam
IITETE Of CTOKE Ha WCIAIIN ONpPEAEJbeH BPCTOM JKUBOTHIA M MECTOM M HAaYMHOM HHUXOBOT
4yBama, ONPaBIaHO je pa3MaTpary OBaj CIy4aj OATOBOPHOCTH 32 IUTETY OABOjEHO OJI OIIITUX
npaBuia. Pa3nuky on ONMIITHX TMpaBHja CTBapa CTaHAAPH ,,TAKJBUBOT IIAHWHApA™, YHje
OYEKMBAHO W MPETIOCTABJbEHO MAXKJPMBO IOHAIIAKE jeCTe HOBa Bapujadlia y MPOIECHU
KpHBHIIE Apkaona. Huje ped o gonpunocy ourreheHor, Hero o (GakTopy KojH JIprKajal CTOKEe
Ha MCHAIIN MOpa Y3€TH y 003Hp MPHIUKOM MPOIIEHEe HauMHA YyBama CTOKe. Jpyrum peunma,
jenaH Jeo Tepera QyKHE NaXmbe je nmpedadeH Ha MOTeHIMjaHe omTehene jep u oHM MOpajy
3HATH Jla JApKajall CTOKE YHAIpe] padyHa Ha bUXOBY TPEIOCTPOXKHOCT Ja OM ce ImrTeTa
n30erta. 3aKkoHCKe U3MEHE Cy YCIIeInIe HAaKOH MopacTa ajJllMHU3Ma U TUIAHHHCKOT Typu3Ma y
croyapckuM mpenennMa Anma. HbuxoBa cBpxa Omia je 1a omoryhe HeCMETaHO OJBHjambe
JeNTaTHOCTHA CTOYApCTBA W TypU3Ma Ha AIMCKUM MallikhaluMa, Kpo3 MPUHIUI CYyOjeKTHBHE

OATOBOPHOCTH ApiKajialia CTOKC U IJIaHWUHapa-TypucTa.

4.1.3. OAroBOpHOCT 3a IITETY OJ JUBJbUX KUBOTHHHA

OAroBOpHOCT 3a MITETY Off )KUBOTHE-A TIOCTOJU CaMO Y OHOCY Ha JKUBOTHHE KOj€ CY
npeaMer apxkaBuHe nuia, y cmucay § 1320 ABGB. Crora je mpaBuiio Ja OAroBOpHOCT 3a
HITETY OJ TUBJHUX )KUBOTHA U30CTAj€.

VKOJIHMKO JIUTIE IPKU TUBJBY KUBOTHGY, Y TTOTIIEY IITETE O FbUX BajKe OIIIITA PaBHUIIa
OJITOBOPHOCTHU. Y CYJCKO] Mpakcu Hajueurhu cy ciaydajeBU OATOBOPHOCTH KOPUCHHUKA MapKoBa
npupoze u 300 BpToBa. Cyn UX mocMarpa Kao Apikaolle )KUBOTHHEE U 3aCHUBA OITOBOPHOCT Ha

§ 1320 ABGB, nmakne Ha cyGjexkTusHOM mpuHIuIy.5® Kpupuia apikaomna ce ormena y

838 Bunern: § 1320 (2) ABGB.

8% TE OGH 1986-01-15 1 Ob 694/85. TyxeHu Cy KOPHCHHIM NapKa MPHPOAE HA MPHBATHOM 3EMJBHILTY,
o00yxBarajyhu moBpmuHy o mpeko 30 xekTapa Ha K0joj ce clo001HO Kpehy TUBIbE )KUBOTHIHE (jeIeHH, KO30PO3H
u Mezasean). Kpo3 mapk npupojie nposase 1Ba MeTapa IIHPOKe CTa3e 3a IeTarma, a MoCeTHOIH napka ruiahajy
TYXKEHUM yJia3Hy KapTy. TyKHOIM Cy MOCETHOIHU MapKa, KOje je MPUINKOM IIEeTH¢ Hamao jeneH Ha ctazu. Cyn je
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HeIpey3uMamy Mepa IpeIoCTPOKHOCTH Pajy ClIpedaBama LITETe 3a Apyra JIuia, a uMajyhu
y BHJLY ONACHOCT KOjy OB€ JKMBOTHE-E MPEJCTaBIbajy M NPEIBUI/LUBOCT HACTyNama mreTe. 8
OO0jeKTUBHU CTaHAAP/l KPUBHIIE IPUMEY]E CE U 'Y OBOM CIIY4ajy.

Kao moceOna kareropvja AMBJBUX >KUBOTHIA HM3/IBOjEHA j€ JMBJbAY. 3aKOH O JIOBY
ypelyje ocTBaprBame pasa JIOBa Ha JMBJbAYX U OJTOBOPHOCT 3a INTETY O AMBJba4u. [IpaBo
noBa 06yXBaTa NpaBo GpHre o IUBJbAdH, JIOB U MpHCBajame auBsbaun.®*! OBo mpaso yxuBajy
BJIACHHIIM 3€MJBMINTA HA KOJEeM C€ JMBJhad HAlla3W W JIOBHA YAPYXKEHa KOja yIpaBbajy
JIOBUILITHMA, a Koja Cy oBiamheHa Ja OBO MpaBoO NPEHECY Ha Jpyra Jiuia. BpxoBHH cyn
AycTpuje 3ay3eo je cTaB Aa ce JIMIa ca MPaBOM JIOBa HE CMarpajy Ap)KaoliMa JUBJbauH Koje

ce Hanase Ha HHXO0BOj TepuTopHju,S*2

alu Jja ce KOPUCHUIIM JIOBUIITA CMaTpajy JIp>Kaoluma
IUBJbAUM KOja CE Haja3u Ha TepuTOpHju JopuinTa. CTOra KOPUCHHIM JIOBHUINTA CHOCE
OJITOBOPHOCT 3a MITETY OJI IMBJHAaYl HA TEPUTOPH]H JIOBUIIITA, MAKO UCTO HE BAXKH 32 BIIACHUKE
3eMJBHILITA Ha KOjUMa ce J1BJbau Hasla3H.

IIpaBo Ha HaKHaLy LITETE je TPOCTpyko orpamdeno.®*® Ipso, HagokHAAMBA je camo
ITeTa Mpoy3pOKOBaHA Ha Beretanuju (Bohmarmm, Oamire, pacagHHUIM), adld HE U HA CaMOM
3eMJBHINTY, Mparehum ofjekTuma win goMahuMm kuBoTHHmaMa. OmreheHn je BIacCHUK WU
KOPUCHUK 3eMJBUIIITA Ha KOjeM je Bereranuja omrehena. J[pyro orpaHiuuene THUE Ce Y3pOuHe
Be3e: MMPaBO Ha HAKHAJY IITETE MOCTOjJHU YKOIUKO IITEeTa MOTHYE O JUBJbAYU KOMUTApa, 3e4eBa
U jazaBana. Tpehe, mpaBo Ha HakHAAY MITETE MOCTOJU YKOJIUKO je omreheHn Omo mpemy3eo
yoOuyajeHe Mepe MpeaoCTPOKHOCTU. [Ipyrum peunMa, mpaBo Ha HaKHAy IITETE MMa CaMo
omteheHr Koju HUje OMO HEMaKJbUB, OTHOCHO HEMa HEeTOBOT JOMPUHOCA.

OBaxo ompenesbeHH YCIOBH OATOBOPHOCTH OTBApajy MUTamke OCHOBA KOJ| OBOT ClIydaja
oaroBopHoctr. Koa ommTux npaBuwia OATOBOPHOCTH 3a INTETY Ol IKUBOTHIbA,

(He)mpeny3umMame Mepa MPeA0CTPOKHOCTH 3HAYAJHO j€ MPUITMKOM OLIeHE KPUBHIIE OATOBOPHOT

YTBPIMO Ja CY TY>KCHH OJTOBOPHHM 3a HEMOCTATaK HEOMXOTHHUX Mepa MPeJOCTPOKHOCTH y ckiamy ca § 1320
ABGB. Jloctynro Ha: https://www.ris.bka.gv.at/ (mpuctym Ha gau 10.11.2023. rogusne).

840 TE OGH 1986-01-15 1 Ob 694/85. TyxxeHu cy HCTAaKIIM Ja je Ha KyIUbEHHM KapTaMa jacHO Ha3HAYEHO
OJIpHUIIaEbe O] OJATOBOPHOCTH, T€ JIa MOCETUOIM MOCTYIIajy HAa CONCTBEHU PU3MK. MeljyTum, Cya je yTBpauo aa
KapTe HUCY KYMUITK TYXKUOIU, HUTH CY UX BHJEIH, Beh je TO 3a lbuX yunHuIO Tpehe nuie. 3aTum, Cyj je yTBpAro
Jla je y BpeMe HacTaHKa IITeTe Ouiia Ce30Ha maperma U Ja Cy jeJIeHd Ouau NoceGHO pa3ipaxJbUBH, Kao U Ja HUCY
HUMajH JIOBOJbHO XpaHe. Jly)K cTa3a 3a IieTama HUCY OWila Ha3HaueHa yrmo30pema O jeJIeHMMa U Jia je Ce30Ha
napema. CyJ je yTBPAHO Ja Cy TYKSHU AP)Kad ONMAacHe YKUBOTHIGE, T€ Ja HUCY Hpeny3einu Mepe 6e30emHor
YyBamba KUBOTHEbA, 300r 4Yera CHOce OAroBOpHOCT. OMAcCHOCT JKUBOTHIbA LCHCHA je Y CKIONY 00jeKTHBHO
MOTpeOHEe MaXme 3a UyBamhe XKUBOTHIA. Kao Mepa MpeJoCTPOKHOCTH HCTAKHyTa je TPUBPEMEHA H30JIalldja
jeneHa Ha oapeheHoj TepUTOPHjH.

841 Bunern: Art. 2 des Jagdgesetz (V-JagdG) LGBI. Nr. 32/1988, stand der Gesetzesgebung 15.7.2025. Cpaxa of
ayCTPHjCKUX CaBE3HMX JpXKaBa MMa CBOj 3aKOH O JIOBY. 3a MmoTpede paaa MmpelcTaB/beHa Cy peliema 3akoHa O
J0BY caBe3He apxase ®opapndepr (nem. Vorarlberg).

842 TE OGH 1986-01-15 1 Ob 694/85.

83 Bunern: Art. 59 des Jagdgesetz (V-JagdG).
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una. Y oBOM cily4ajy KOPUCHHK JIOBHILITA CE€ HE MOXKe 0CII000IUTH OITOBOPHOCTH J0Ka3yjyhu
na HeMma merose kpusHile. KopucHuk noBuinra ce ociiobala oIroBOpHOCTH YKOJIMKO j€ OH
Mpeny3eo, y CKJIaay ca 3aKOHOM, Mepe MPEeIOCTPOKHOCTH, a omTeheHn WX je y4uHHO
844 : 6 ivh
HeepukacHUM.®™ OACYCTBO KpHUBHIIE KOPHCHHUKA JIOBUIITA je ociobahajyhu pasmor camo
YKOJIMKO UCTOBPEMEHO MOCTOJU U KpUBHUIA olTeheHor. 3akbyyyjeMo Ja je OATOBOPHOCT 3a

IITETY Ol AUBJbaYM u3Mel)y CyOjeKTHBHE U 00J€KTUBHE OJITOBOPHOCTH.

4.2. 11IBajuapcko mpaBo

3akoHuk o obnuranvjama (OR) mocebHo ypehyje oaHoc wusmely yroBophe u
BaHyroBopHe onrosoproct.?*® Ilo mpaBmmy, oHe Cy OfBOjeHE, aiM KPUBHIA KAO YCIIOB
OITOBOPHOCTH PETYINCaHa je TIPaBMIMMA O BaHYTOBOPHO] oxrooproctu.®*® Ha Taj maumn
00e30elyyje ce jeAMHCTBEH MPUCTYI OArOBOPHOCTH 3aCHOBAHO) HA KPUBUIIM, HE3aBUCHO O] TOTa
Jla U TIOCTOjU TIOBpeia yroBopHe obasese.’*’ Vipkoc pedeHoM jeaHa pa3iuka OICTaje: KOf
YrOBOpPHE OJTrOBOPHOCTH B@KM MPETIOCTaBKa KPUBHUIE, JIOK KOJ BaHYrOBOPHE TepeT
NI0Ka3MBama cHocH Tysxkmair 848

3aKOHMK peryJuile OArOBOPHOCT 3a IITETE OJ1 )KUBOTHH-E U 01 Ipal)eBHHA Ka0 KJIACUYHE
cllyyajeBe OATOBOPHOCTH 3a INTETe OJ CcTBapu. MelyTuM, OArOBOPHOCT 3acHHMBA Ha
paznuuuTUM OcHOBUMa. OATrOBOPHOCT 3a IUTETY OJ >KMBOTHHA j€ CYOjeKTHMBHA, IOK j€
OJITOBOPHOCT 3a INTETy oj rpalheBuHe oOjekTHBHA. [lakiie, 3aKOHUK TO3HAje W PETYIHIIE
00jeKTHBHY OITOBOPHOCT, aJli OAATOBOPHOCT 32 IITETY OJ1 )KUBOTHIHA 3aCHUBA HA KPUBUIIH.

Paznukyje ce 0AroBOPHOCT 3a LITETY OJ1 dKUBOTHHA KOj€ MMajy JIp>Kaolla U OTOBOPHOCT
3a IITETy O]l JUBJbUX XMBOTUHA. IIpBa je perymucana OR, a npyra moceOHHUM 3aKOHOM.
3aKOHUK IIPaBU pa3iuky u3mMel)y, ¢ jeaHe cTpaHe, BIACHUYKHX KUBOTHHba, 00yxBarajyhu THMe

n ,Z[OMahC U JUBJBC, U C OIPYI'C CTPAHC, HCBJIIACHUYKNUX NUBJBUX JKUBOTHH:A. O,[[TOBOpHOCT 3a

844 Bunern: Art. 59 des Jagdgesetz (V-JagdG).

85 OR u3 1911. romune nogaar je kao amanaman ['palanckom sakonuky (ZGB) u npencTaBsba mBEroB METH JIEO.
OBa HanoMeHa YHMHH Ce jep je Yy 3BaHMYHOj HyMepoJIoTHju (enepanHor 3akoHonascTsa ZGB eBuaeHTHpaH nox
6pojem 210, nok je OR eBunenTupan nojx 6pojem 220. Mnak, oM ce mocMaTpajy Kao HeJInHa.

846 p, Widmer, B. Winiger, C. Duret, The Borderlines of Tort Law in Switzerland, in: M. Martin-Casals (ed.), The
Borderlines of Tort Law: Interactions with Contract Law, Intersentia, 2019, p. 573.

847 YVruiaj HeMauKor Npapa OYMIVIENAH je Y JOMEHY BAHYTOBOPHE OJITOBOPHOCTH, I/I€ BJIaa MPUHIMUI KPUBHIIE.
VYommreno rosopehn, Hajsehn yruiaj Ha Hactanak OR mMaso je Hemadko mpaBo, anu ce 3a pa3auky og BGB
OJNTMKYje U3Y3€THOM Tpenn3HonIhy u caxxeronhy: HUjedaH 4jaH HeEMa BHUIIE Ol TPH CTaBa, HUjeIaH CTaB HeMa
Buie o jende peuenutie. T. Huber Purtschert, Law of Obligations, in;: M. Thommen (ed.), Introduction to Swiss
Law, Carl Grossmann Verlag, Berlin, 2018, p. 306. Cinuan npuctyn BuasuB je y nomahem 300, 3axBajbyjyhu
nHcnupanuju Muxanna KorcrantuHoBrha 1001jeHOj U3 MIBAjIIapCKOT Mpasa.

848 p_ Widmer, B. Winiger, C. Duret, op. cit, pp. 584, 585.
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MIPBY KaTeropujy je rpahaHckomnpaBHe MPUPOJE U 3acCHUBA ce Ha KpuBHIM. ONrOBOPHOCT 3a
JPYTYy KaTeTOpH]jy )KMBOTHA j€ 00JEKTHBHA, alli CE HaKHaIa OCTBapyje y yIPaBHOM IOCTYIIKY,
y CKJIaly ca OAroBapajyhuM mpomnucuma CBakor MojeIMHaqYHOT KaHTOHA.

OCHOB OIrOBOPHOCTH 3a IITETE O] BIACHHYKHUX JKUBOTHH-A OUJIO j€ CIIOPHO MHUTAME.
Haumme, ¢ 0o03upoM Ha yclioB Kay3aJHe Be3e H3Mel)y mrere u JenoBama XKHUBOTHEE Y
JUTEPaTypH je UCTAaKHYTO Ja je ped O OATOBOPHOCTH 3aCHOBAHOj HA 00jEKTHBHOM IPHHITUILY.
Caxumajyhu cTaBoBe MIBajiiapckux ayropa, CaiMa ykasyje J1a oBa Kay3aJaHa OATOBOPHOCT UMa
yonaxxeny (GopmMy jep, Hako ce OIrOBOPHOCT 3aCHUBA HA Y3POUHO] BE3H, JpiKayall ce€ MOXe
0CII0GOIUTH OJIFOBOPHOCTH aKO je YYHMHMO cBe Aa mreTy crpeun.®*® Mehyrum, ympaso oBaj
ocnobahajyhu paznor momepa pa3marpame OCHOBA Ka Cy0jeKTUBHOM MPHUHIIUIY. YKOIUKO Ce
Jp Kasal, MOXe OCIOOOAMTH JT0Ka3yjyhu 1a je y4MHHO CBe Ja IITETY CIpEUH, argumentum da
contrario BeroBa OATOBOPHOCT TIOCTOjH Ka/1a TO HUj€ YIYHMHUO. AKO je OJCYCTBO KPHBHIIE, KOja
ce omie/ia y TyXKHOj KU, pa3jior 3a H30CTaHaK OJTOBOPHOCTH, OHJIAa C€ KPUBHIIA ITOCMATpa
Kao condition sine qua non OBOT CiIy4aja OArOBOPHOCTH. BaKHO je Ha OBOM MECTY MOACETUTH
na (akTopu umje nmocrojame oapehyjy pekuM OArOBOPHOCTH HUCY YHCTH U HEJBOCMHUCICHU

TIOKa3aTesbH, YIPaBo U3 Pasjiora mIXoBe MHOXKHHE. 5

4.2.1. OAroBOpHOCT 3a IITETY O/ BIACHUYKHUX KUBOTHUHHA

3a mTeTy Kojy mpoy3poOKyje )KUBOTH-A OJIFOBOPAH j€ HEH JprKajiall, OCUM aKo JIOKaXe
7la je y 4yBamy U HaJ[30py Mpeay3eo AYKHY MaKiky WIK Ja OU IITeTa HacTala U Ja je TakBa
naxma npexysera.®®! Tlojam 06yxBaTa cBe KHBOTHIE KOje Ce Halaze y BIACTH YOBEKa,
HEBE3aHO 3a HHUXOBY BPCTY WM ynoTpedy. MehyTtum, cyacka mpakca 3ay3ena je CTaB Jia ce
TI0je/IMHE KUBOTHILE, TIOMYT MHUIIEBA U T1AI0BA, HE MOTY JAPKaTH y CMHCITy 4il. 56 cT. 1 OR 852

VYcnoBU OATOBOPHOCTH Cy IITETa, MPOTUBIPABHO IMOHAIIAKE, Y3pOuHa Be3a u3Mehy
IITeTe U MPOTUBIPABHOT TIOHAIIAKA, W KpUBHIA.®>® OBM ONMIITH yCIIOBH OArOBOPHOCTH BaXKe
W y TIOIVIey OJATOBOPHOCTH 3a IITETY OJ] KUBOTHH-a. MehyTum, mpema ommreM MpaBuILy,
OATOBOPHOCT C€ 3aCHMBA Ha JJ0Ka3aHO] KPUBHIIH, a y CIy4ajy IITETE OJ] BTACHUYKHX KHUBOTHIHA

Baku TpeTnocTapka kpusuile.®>* Ha Taj naunH, mpoliecHu mososxaj omTeheHor je oaKIaH.

849 J. Canma, OaroBopHoOCT 3a mTeTe o AejcTBa cTBap, cTp. 23. Tako u, G. Etier, op. cit., p. 42.
803, Flume, op. cit., p. 218.

81 Bunern: Art. 56 (1) OR.

852 J. Canma, OAroBOpHOCT 3a IITETE OJ A€jCTBA CTBApH, CTp. 23.

853 T, Huber Purtschert, op. cit., p. 319.

84 Ibidem.

226



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

JlenoBame JKUBOTHILE j€ ,,MEXaHHUKI™’ y3POK ITeTe (IIpHpoaHa y3pournoct),?®® u Moxke
na Oyze HermocpeaHo (HIp. yje/1) Wi MOCPeIHO (HIIp. JIaBEXK Of] Kora ce omreheHu yramnm, Te
najaHe u nospeau ce). lltera mpencrapiba MocieAnIly CIIOHTAHOT WM HATOHCKOT MOHAIIAma
KHUBOTHIbE. YKOJIMKO j€ JIMIE Ca HAaMEPOM HCKOPHCTHIIO KUBOTHIbY K0 CPEICTBO HAHOIICHA
IITETE, Taja MOCTOjH OATOBOPHOCT 110 APYTOM OCHOBY.5%

[IpaBHa y3pOYHOCT MOCTOjU M3Mel)y MITETe U MMOHAIaka OATOBOPHOT JKIa (OBpena
obaBe3e maxme). Jpxkaona 06aBe3yje beropa KpUBHIIA jep je OMo aykaH 1a 06e30e1u 3aITuTy
o crienn(UYHNX PU3NKA KAKBE JpKarbe KHUBOTHIE HocH ca codoM.®’ Yiomuko je nenosame
KUBOTHEGE OMJIO TTACHBHU JICO Y3POUHOT JIAHIIA, a IITEeTa MPOU3HIA3U U3 IPYTrUX YHEHEHUYHUX
OKOITHOCTH, TaJia OrOBOPHOCT jpxkaora m3ocraje.®®® Illteta Tpeba ma Gyne mpukmamHa u
HETOCpeIHA MOCNENNIA MOHAIIAKka APKAola KHBOTHEE (Teopuja amexsatHocTtn).®® Cyn
MPUJINKOM yTBphUBama aJeKBaTHOCTH Y3pOYHE BE3€ BOAM padyyHa O TPEABHIJBUBOCTU H
MOryhHOCTH TIpolieHe MOHAIAmba KUBOTHHbE. 5%

KpuBuiia ce oniena y HeNaKJbUBOM IOHAIIAKY, KOj€ je CTBOPHIIO YCJIIOBE WM HHUjE
CIIPEUUJIO JICTIOBAIE KUBOTUIE (culpa in inspiciendo). CBaku cTeneH HEMaXxme (00MYHA U
Kpajia HelaKmka) obaBesyje Ha HakHay mrere. [IporeHa nospene nyxHe Naxme 3aCHUBA Ce
Ha 00jEeKTHBHM30BAHOM CTaHAAply MPOCEYHO MAK/BLUBOT uoBeka.®®! Jlpikamanm je myxkaH ma
JOKaXke Jla je Tpeay3e0 CBe pa3yMHO IMOTpeOHEe Mepe Ja IUTEeTy CIpeud, yBakaBajyhu
OKOJIHOCTH cily4aja (Hip. Behu cTeneH naxme je norpedaH Kaja )KUBOTHHA UMa MIIaJIyHUa).
[TputoMm, ako Cy JHIly TIO3HATE KapaKTEPUCTHKE KUBOTHUEE M FHCHO MPETXOAHO TOHAIIAE,
BehM CTelneH Naxmwe ce OueKyje. YKOJIMKO IOCTOje HOPMHUPAHU CTAaHJApAM 3a MOjeUHE

CHTYyallHje IpKamba WIH PyKOBama KUBOTHHOM, OYeKyje ce a MX ApsKanar nomryje.3?

85 P Widmer et al., op. cit., p. 576.

86 Buneru: Art. 41 OR, xoju nponucyje Ja KO ApyroMe NPOTMBIPABHO HAHECE INTETY, HAMEPHO WJIM YCJIEN
HETaXbe, AyXKaH je a MTeTy HaKHAaau. Y CTaBy JPyroM HCTOT WiaHa MPOIMCAHO je Ja KO HAMEPHO IPYroMe
MPOY3pOKyje MITETy Ha HEMOpAJIaH HAYHH, Ty)KaH j€ Ja MTeTy HakHaau (TIpeB. ayT).

87 J. Canma, OIrOBOPHOCT 3a IITETE O/ JIejCTBa CTBapH, cTp. 22, 23.

88 |bidem, cTp. 23.

89 P, Widmer et al., op. cit., p. 576.

BGE 5C.61/2004. TyxeHu je 00jaBHO BHIlC WIaHAKa Y HOBHHAPCKUM YaCOMHMCHMa O CBOjUM CyMIbama Jia je
TYXKWJIALl U3BPIINO pa3inyuTa pUHAHCHjCKAa KpUBHYHA aena. Tyxuian Hije J00HO0 3arociehe Y KOMIAHHU A,
YHje TPXKHULITE Ce HAJla3H Ha TEPUTOPHjH MUCTPUOYIMje 4acolnca M HABOAHOI H3BPLICHA KPHUBUYHHX JEINA.
Tyxunan je nomurao Ty)XOy MPOTHB TYKCHOT, KOjU je MCTaKkao MPUTOBOP HENOCTAaTKa Y3pO4YHE Be3e jep je
HACTYNWJIa eKOHOMCKa KpHU3a Y PErHOHY, KOjU YCIOBU CY YTHLAIM Ha OJUIyKYy KOMIAHHje A Ja He 3amociu
tyxwuona. Cyn je yTBpJMo Ja y3pOdYHa Be3a HUje MPEKUHYTa, MaKO MOYeTak eKOHOMCKE Kpu3e jecTe aenyjyhu
(dakrop, anmu 6e3 Beher 3Hauaja, U3 pasiora jep je caMa KOMITaHHja A orJiacuiia KOHKypC U UMalia je pruHaHCHjCKe
MoryhHocTH 3a HOBO pagHO MecTo. JlocTymHo Ha: https://www.bger.ch/ (mpuctyn Ha nan 1.12.2023. rogune).

860 J. Canma, OAroBOpHOCT 3a IITETE Of A€jCTBA CTBApH, CTP. 23.

81 G. Etier, op. cit., pp. 38, 39.

82 BGE 131 Il 115. Jlere je ymmo Ha orpaljeHH Mammak, Ie je NMPeTpIreno MOBPeNe, jep je orpaza Ouma
MOCTaBJbeHA HA BUCHHHM Behoj 0[] ibera 0e3 ApYrux BU3YENHHX Mpenpeka: orpaja y BUay jenHe 00a/bHKaBe KULE
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YTBphHBamke HENaKJbUBOT IMOHAIIAKA JIUIA TOPa3yMeBa YKa3UBakhe Ha PAllbe KOje je
OH Tpebaso Wi HHje CMEO J1a YUYUHH (HIIp. Ja BE3UBAHEM I1Ca WIH OrpaljuBameM JIBOPHUIITA
CIpeuH Ja rac HaIyCTH JBOPHILTE, WM J1a JACHUM 3a0paHama CIIpeyH yiaa3ak Ipyrux Juma y
JBOpHUIITE TJie ce Hanas3u onacad nac).®%® Opa nponena Bpimw ce post factum, Te ce y 063up He
y3UMa]y YME-CHUIIE KOj€ CY MOCTaJIe TO3HATE HAKOH IITETHOT joralaja uiu Koje ce HUCY MOTJIe
npenasuaetd. [IpenMer mpoleHe je caMo OHO IOHANIake KOje je Y3POYHO IOBE3aHO ca
mreToM.?®* V onmepaBamy pasnnuuTHX MHTEpeca, MaXmba ce IpUaje cTeneHy eeKTUBHOCTH
Mepa 3alITHTE U TPOLIKOBUMA HHX0BE TPUMEHE, HACYTIPOT CTETeHy BepoBaTHONe peanun3aiimje
pH3HKa mTeTe U 3Hauajy mrere. %

OOjekTuBH3aIMja CTaHAapa KPUBHUIE MMOCTEIICHO BOJM MPHUOJIMIKABAKY KPHUBHIE H
nportusnpasHocTn.?®® Kpupnna ce ornena y Henomrosamy 06aBe3e Maxkme, KOja ce ¢ TIPaBOM
OYeKyje o1 0cobe HCTOT y3pacTa, 00pa3oBama, 3aHMMamka U )KUBOTHOT UCKYCTBA, Kao IITO je
oaroBopHo Juie. [IpoTuBmpaBHOCT ce omieAa y TOCTyNamky MPOTHBHO OCHOBAHUM
OYeKHMBamUMa JpyliTBa. Hekana o0aBe3a maxkke U OCHOBAHA OUCKMBAamba JIPYIITBA MMAjy
HOpPMAaTHBHH OOJHK (YTBphEeHU CTaHIapAM MOHAIIama y oapeheHnM cTpykama), JOK HX Y
MPEOCTAINM ClIy4ajeBUMa YTBphyje cyi.

OnroBopHo nuIie je apxanail )kuBotume (HeM. Tierhalter). Ilojam npkaora HUje HYKHO

onpeheH mocrojameM MpaBa CBOjUHE HaJ >KMBOTHHOM, Beh ce 3acHHMBaA Ha MarepHjaJHOM

ca eJISKTPMYHMM HAllOHOM je Owmila mocraBjbeHa Ha 124 nMm BucuHe, a nere je omino Bucoko 110 mm. IIpema
o0aBe3yjyhieM ymyTCTBY O cTaHzapauma orpaljuBama Malllibaka rie ce Haja3e KOmbH, orpaaa Tpeda ma Oyiae Ha
MUHHMAJIHOj BUCHHH 07 150 1M U ca HEKOJHUKO jaCHO BUJBUBUX TpaKa WM IPBEHUX JICTBHIA, O] KOJUX CBaKa
Mopa 6utH mpuuBpinlieHa HA BEPTUKAIHO] yaabeHocTH of mpubmmkHo 40 um. Cyq je yTBpIHO OATOBOPHOCT
BJIACHHMKA KOHA jep HHUje MOCTYIHO y CKJIAAy ca MPOIMHCAHUM CTaHaapaAuMa, uMajyhu y BUIYy aa Ou BH3yelHa
npenpexa (Tpake Win JeCTBUIIE), TYCTO MOCTaBibaHe Ha 1o 401M pa3iajbuHe, OABpaTHIIA JIETe OJ1 Mpejiacka Ha
nmammak. JJoctymao Ha: https://www.bger.ch/ (mpuctyn Ha nan 1.12.2023. rogune).

83 BGE 126 Il 14. Ourrehienn kao TyXHOIHM ca CBOja JiBa Ica YIULIM Cy 0€3 103BOJIe Ha orpaljeHn Mauimak
TY)KEHOT, IJle Cy Ce Hajlasuie KpaBe ca Teiaauma. [loacrakHyte y30yheHuM moHalameM mHaca y OJM3MHHU
BUXOBHX TeJaa, KpaBe Cy MPHILIEe Ty)KHOIUMa U moBpeamie ux. Cyn je om0no TyKOeHH 3aXTeB TyKHJara.
HocrymHo wa: https://www.bger.ch/ (mpuctyn Ha nan 1.12.2023. roausne).

864 BGE 126 Il 14. Kpase Ty:KeHOr Haja3mie Cy Ce Ha MalllkaKy KojH je 610 orpaleH 60JbMKABOM JKULIOM, &
[eTauy KOjH Cy JKelen a yhy Ha lera Mopau Cy Jia ce IPOBYKY KpO3 y3aK MpoJia3, KOjH HHje OCTaBJha0 CyMIbY
Jia ynase Ha manimbak. OmreheHu kao TyKHOIM Cy UCTaKIIH Ja je orpaia Ouiia Joa, 1a Heje JOCTH3a1a CTaHaap/e
npxama kpaBa. CyJ je yTBpIMO Jia ITeTa HUje HacTala jep Cy KpaBe M3alllie ca IMallkbaka, Te 1a KBAJTUTET OTrpajie
Kojy cy omrelieHr Mopajy ca NoceOHOM MaKKOM M HallopoM Ja 3ao0ul)y Huje peieBaHTHA.

85 BGE 126 111 14. Cyx je yTBpmMO 1a je TyXeHM BJIACHUK KpaBa MOKa3ao JyXKHy Maxiby Yy YyBamy CBOJUX
KUBOTHEA: TTAITHAK je OMo orpaljeH 0OJBHKABOM XKHIIOM; yJia3 Ha Mallkhak OMo je y3aK Mpojas; KUBOTHEE U
BUX0Ba MIIAyHYa]] Cy OWJIe jaCHO BUIJBHBE; ICKYCHH IIACTUD POBEPABAO j€ CTAJIO JIBa ITyTa THCBHO; JKUBOTHELC
cy Ouiie MUpHE ¥ HUjellaH MHIMICHT HUje Ono 3a0elexeH 70 Taja, IIpU 4eMy Kpase, 110 IpaBHiLy, HUCY OllacHE
1o Jpyae. OmreheHn Kao TyKHOIK Cy UCTAKIIH J1a je macTup Tpedaso aa Oyae CTaiHO MPUCYTAH U Ja je Tpedarno
na Oyie TOCTaBJbEH jacaH 3HaK 0 omacHOCTH. Cy[ je yTBpIUO N1a OW, y TAKBUM YCJIOBUMA, CTATHO PUCYCTBO (24
yaca) macTupa paau dyBarmba 25 KpaBa MpeACcTaBJbalo HECpa3MEPHH TPOIIAK 3a Ty>KEHOT, nMajyhul y BuIy Maiu
cTerieH BepoBaTHONe HacTymama mreTe. Ha kpajy, cya je yrBpauo na mocraBjbamke 3HaKa HE OM y MOTIIYHOCTH
CIPEYHIIO HACTYIAKkE IITETE jep CYy KUBOTHUILE OMIe jaCHO BHIJBMBE, /1A j€ OIACHOCT OJ1 JKUBOTHEbA OWiIa jacHO
[03HATa TYXKHOLMMA jep Cy BIIACHUIIM [1aca, ajli Jia Cy U MOpeJI THX Ca3Hamba YIIUIM Ha Malllbhak.

86 G, Etier, op. cit., p. 38.
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OIHOCY ApXama, Haa3opa U KoHTpone.’®’ V Tom cmmcny npikanan KMBOTHEE MOXKE OUTH
3aKymall Wix IpeBo3HuK, npumepa paan.®% Kana ce Mema apxanar (BIacHUK 1aje sKMBOTHEY
y 3aKyl), 3HauajHa OKOJHOCT IIOCTaje Ja JIM JIMIIE KOME je KUBOTHIbA IMpelara MOXe Ja
yIpaBJba HOME U J1a je KOHTPOJIUIIE (HIIp. u3aaje Hapende, ycMepaBa KpeTame U MOHAIIAke,
OCTBapyje MOCIYIIHOCT ¥ uMa (pu3ndky npemoh). OBo Hajuenrthe 3aBUCH O YMEHCHUIIE Ja JIH
Cy JIMIy Jara yIyTCTBa 3a JPXKambe W KOHTPOJIY JKUBOTHHE, KOja MOXKE CaMOCTaIHO Ja
npuMemyje u npuiarohasa. CBOjCTBO Jprkaolia 3aCHUBA €€ Ha OTHOCY BJIACTH: CaMO O] JINIA
KOj€ MOYKE J1a BPILIM BJIACT Ha/I )KUBOTUHHOM CE 3aXTEBa J1a MOKaXKe OATOBapajyhu CTETeH Maxme
jep xonTpomume u3Bop omacHocTH.®® Jlakne, nuue ce cmarpa apkaoreM YKOIHKO IIOCTOjH
MPaBHU PA3JIOT Jia C€ OJ Hera OueKyje AY)KHa MaXmka y yIpaBbaby KHBOTHEOM. 3apaj
ocio0ohema o1 OIrOBOPHOCTH, HHjE JJOBOJLHO Ja JIpKaJiall TIOKaXe Ja je oKa3ao yoOnudajeHy
NaXkEby, HETo YIpaBo OHYy Makiby KOjy Cy 3aXTeBajle OKONHOCTH ciydaja.’’® Ykommko nmume
JPKH )KUBOTH LY 110 HAJIOTY EFbCHOT BJIACHUKA, HA HAYHMH KOJH j€ OH 3aXTEBA0 U Ca OTPAHUYCHUM
opnamhemrMa, Tajaa 1o MpaBUiy HKje JOILIO JIO IPOMEHE cTaryca Jp)Kaola.

JlprkaJail )KUBOTHEE CE MOXKE OCITO00IMTH OATOBOPHOCTH, JI0OKa3yjyh a je mocTymnao
C JY’KHOM MaXKKOM MM Ja OM IITeTa HACTaja M ja je Ty obasesy m3Bpmmo.®’! Y mpsom
ciydajy, ApiKanall Jdokasyje Ja Hema meroBe kpusHne. Kao mTo je Beh ykazaHo, mporeHa
Iy’XKHE TaXXEe BPIIH Ce CIpaM OHOT IMOHAIama Koje je y3pOodHO MmoBe3aHo ca mreroM. Ctora
Y JIOKa3 MOHAIIamka y CKIIAIy ca JY>KHOM MaKkOM Tpeda j1a 00yXBaTH CIIpeYaBambe HACTYIama

pmsnKa xoju cy momemu mo mrere.®’? Y npyrom ciydajy, mpskamar JoKasyje Ja E-ErOBO

87 M. Michel, Rechtsgemeinschaft mit Tieren, Springer, 2024, p. 435.

868 J. Canma, OArOBOPHOCT 3a IITETE O] IgjCTBa CTBapH, cTp. 22.

869 BGE 104 Il 23. Jaxauku KOH> Ce 0Te0 KOHTPOIIHM jaxady U yAapHo KOIMTOM oluTeheHOr, KOju je TyK0y I0JUrao
NIPOTUB jaxaua M BiacHWKa Koma. Cyj je yTBpJAHO OJTrOBOPHOCT jaxada KOma, KOjH je pelnoBHO 14 naHa mpe
IMTETHOT Aorahaja jaxao Koma 1 IETMMHYHO CE CTapao 0 KOBY TOKOM OBOT nepuoja. Oa0ujeH je Ty>)kOeHU 3aXTeB
Yy OJIHOCY Ha BJIACHHKA jep MpaBO CBOjHHE HUje OJUTyYHA KapaKTEPHUCTHKa JIpxaola, Beh MoryhHOCT KOHTpoe
MoHaImama KOma, Koja ce Hajasmwia y pykama jaxada. Cyz je moceOHO HMCTakao Ja c€ BIACHHKY HE MOXKE
MIPUIHICATH CBOjCTBO JpKaolia (MM CyApKaolia) caMo 3aTo IITO jeé MMao MpaBO CBOjUHE HAa KOY, AP)Kao ra y
mTaly, AaBao Ha YMOTpeOy JIpyroMe W I00HMjao HOBAIl 3a TO; OJJIyYyHA UMEHCHHUIA TPUIMKOM YTBphHUBama
CBOjCTBa ApKaolia Ouia je Jia je Ko JaT HCKYCHOM jaxady, KOjH ra je jaxao u CTapao ce 0 lbeMy JyXKe BpeMe, Te
je Morao Ja ce yno3Ha ca HheroBUM KapaKTepucTHKama M OWo je Iy)KaH Ja 3allTUTH Jpyre oJ] ITeTe KOjy KO
MOXe€ 1a UM Ipoy3pokyje. JocrymHo Ha: https://www.bger.ch/ (mpuctyn Ha nan 1.12.2023. rogune).

870 BGE 131 Il 115. Cyx je yTBpAMO OArOBOPHOCT BJIACHUKA KOMA KOJH j€ YJIapUo JIET€ KOMMTOM Yy TaBY,
Hanazehu na orpahuBame nammaka 00AJbUKaBOM XKHIIOM ca €JIeKTPUYHUM HallOHOM Ha BUCHHH MCIIOJ Koje Jiena
Mory 0e3 OITaCHOCTH U carvmbama Jia npol)y He IpeAcTaBIba JI0Ka3 JAeI0oBamka y CKIaay ca Jy»KHOM naxmoM. Cya
j€ HapouuTO LICHNO /1a je HaJUIeXKHO TeJIo u31ao obasesyjyhe ymyTcTBO 0 cTaHiapuMa orpahjuBama Koma, Koje
TYKCHH BJIACHUK y KOHKPETHOM CJIy4ajy HHje TOIITOBAO.

871 360r 06jeKTHBHOT CTaHAApAA AyXKHE TaXKibe, y TUTepaTypH Ce HCTHYE Ja CY 3aXTEBH OBOT JI0Ka3a CTPOTH, Te
Ia je Hemoryhe ocTBapuTH 0CII000hEme 0AroBOPHOCTH IpyKaolia sxuBoTHbe. G. Etier, op. cit., pp. 43, 44.

872 BGE 110 11 136. XKenka manMaTHHaIl j€ M3aILIa Ha MyT ¥ yAaphia Y MOTOPHO BO3MIIO Y TIOKPETY, KOj€ je TIOTOM
ycien MaHeBpa Bo3ada yJIapuiio Y BO3HIIO KOje ce KpeTano y Apyrom cmepy. TyxeHu apiKanail rica UCTakao je aa
je mac 6o MHpOJBYOMBE MPUPOE U JIa j¢ Y KOHKPETHOj MPWIIMIA OMO OCTaBJbEH 3akJbydaH y kyhu. Mehytum,
CyJ je LIeHHO J1a JIM je T1ac paHMje U3JI1a3uo Ha jaBHU ITYT M Ja JIM je 3Hao Jia ce noHama y caobpahajy. Mmajyhn y
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QJITEPHATHBHO TMPABIIIHO MOCTYIAke He OW CIPEUnIIo MTETy U J1a OM OHA CBaKaKo HacTaja.
Jloka3 HacTymama HITETe yCJell alTepPHATUBHOT MPABHIIHOT MOCTYIaka MOpa J1a JTOCTUTHE
CTeTleH M3BECHOCTM MM Benuke BepoBarHohe.’” Vkommko je xmBotumy 6mO moBepHo
oMOhHUKY, 3a KOra je OJrOBOpaH, Ap)Kajiall ce MOXKe 0CI000IUTH OATOBOPHOCTH JA0Ka3yjyhu
na je MOMOhHHWK y ApKamy >KUBOTHUEE IMOCTYA0 C JY>)KHOM HaXHkOM. BiacHuk ocraje
OZITOBOPHO JIMIIE 32 JIP’KakhE TICa YaK M KaJia ce MPUBPEMEHO HAJIa3H BaH MeCTa MPEONBAIIHINTA,
a ToBepUO je Opury o TCy CBOjoj Cympy3w. Y TakBHUM YCJIOBHMA, CyNpyra ce cmarpa
TOMONHMKOM, a BIACHHK ocTaje apxanam.t’

VYxkonuko je Tpehe Juiie HCIpOBOLIKPAIIO KUBOTHEGY, JIPJKAIall MMa MPaBo perpeca o
wera.8’® Jemmako BakM M ako je KHBOTHHY-INTETHHKA MCIPOBOIMpana Tyha >KMBOTHmA:
Ap Kanal] “Ma IpaBO perpeca O BIIACHHKA XUBOTHIEC KOja je HCHpPOBOIMpaa Harma.
Omrehenn Hema 0o0aBe3y Ja yCMEpH 3axXTeB 32 HaKHAIy IITETE MpeMa 0BOM TpeheM JHiILy, 4aK
HU Kajga My je mo3Haro. JlomatHo je 3amtuheH jep ce Aprkanall He MOXKE OCIO00AUTH
OJITOBOPHOCTH 103WBajyhu ce Ha paamy Tpeher.

VYxonmuko cy gorahaju 3a koje je omreheHn oaroBopaH AOMpPHUHENE HACTAHKY INTETE,
HEHOj BEIMYMHM WM OTIACHOCTH, CYJl MOXKeE J]a yMamky HaKHA/Iy IMITETe WIH Ja Y TOTIYHOCTH
onbuje nocyhupame naknaze mrete.8’® Kpusuna omrehenor ce ornesa y HelocTaTky naxme,
KOja ce Of1 Wera pa3yMHO OueKHBalla y JIaTUM OKOJHOCTHMa (00jeKTHBHM30BAaHU KapakTep).
WNnak, He Moxe ce mpumucaru KpuBHla omTeheHoM koju je, m3OeraBajyhu H3HEHaIHY
OMAacHOCT, Y BPJIO KpaTKOM BpEMEHY KOoje My je OMJIO Ha pacrojiaramy 3a pearopame, HAUNHUO
TIOKPET MM JIOHEO OJUTYKY KOja ce KacHHMje TT0Ka3ana Kao HelPHKIaIHa y TaKBOj CUTyaruju.S’’

OBo ympaBo U3 pasiora jep ce u mpolieHa odaBese naxme omreheHor Bpiu post factum.

BUJIy J1a TY)KEHH HHje J1a0 JJ0Ka3 O MPETXOJHO HABEJCHOM, Kao U Jia OCTAJI0 HEJI0Ka3aHO KaKO Ce Mac Haiao Ha
MyTy YKOJUKO je OWo 3akibydaH y Kyhw, cya je yTBpAHO OATOBOPHOCT Jpikaoma mca. JloCTymHO Ha:
https://www.bger.ch/ (mpuctym Ha nan 1.12.2023. rogune).

873 BGE 131 11l 115. BracHuK KOma je TBPAMO fa OW INTeTa HACTaNa M 1a je HANpaBHO Orpajy y CKIagy ca
MIPONHCAaHUM CTaHIapAuMa, jep je IeTe OMIo pajo3HalI0 M MMAaJlo XKeJby J1a TIoMas3d KOma, Te Ou caBirajgano u
apyraudjy npernpeky. Cya HUje IpUXBaTHO TaKBY TBPIAY jep A0Ka3 alTepHATUBHOT MPABHIIHOT MOCTYIIAmka HHje
ycIlelaH YKOJIMKO caMo cTBapa MoryhHocT ja Ou miteTa HacTaja U Jia jé Tako YUHIEHO.

874 BGE 110 Il 136. BniacHuk Iica je OTHINAO Ha MyT M CBOjOj CYNPY3HM OCTaBHMO Ha CTapame KyhHOr JbyOuMIa.
Cyn je yTBpIMO J1a BJIaCHHUK HHj€ ITPEAao KOHTPOIIY HaJl IICOM CYNpPY3H (Kao y cilydajy Kaja BIaCHHUK KOma Ipesia
KHMBOTHIbY jaxady Ha ynoTpeOy U KOHTpouly), Beh 1a je oHa Oumiia leroB HOMONHUK.

87 Bupern: Art. 56 (2) OR.

876 Bumern: Art. 44 (1) OR.

877 BGE 102 Il 232. Tyxwunan je ckouno Ha 3uauh cuimoca, 1a 6 ce CIacHo oJ] BEIUKOT 1ca YyBapa TY)KEHOT,
KOjH Ta je Hamao v morernao My kamyT. Kaga je 3uauh momyctro, Ty>Kumall je mao y CHIOC ¥ IPETpIieo 030HJbHE
noBpene. TyXeHH je ucTakao Aa JI0 MTeTe He OW JOIUIO J1a je TyXKUJall moveo Aa 0exu Ha IPYyTy CTpaHy Of 1ica
(xa xadey, a He ka cuiocy). Cya je yTBpJUO Ja HeMa KPUBHIIE TYKHOIa, KOME C€ UCXUTPEHA OJITyKa Y TPEHYTKY
OTIACHOCTH HE MOJKE TIPUIIACATH Y OJTOBOPHOCT, MMajyhu y BUY Ja HUje TIOCTOjalla BUAJbUBA O3HAKA OTIACHOCTH
O]l Tica, HUTH YIIO30peHE JIa ce He MPHIa3h NPUBATHUM 3rpazama (CHUIIOCy) U Aa Cy MOCETHOH Kadea nmanu
cnobo/aH mpuCTyl ToM npoctopy. JlocrynHo Ha: https://www.bger.ch/ (mpuctyn Ha nan 1.12.2023. roaune).
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4.2.2. OaroBOpHOCT 3a MITETY OJ IUBJbAYH

[Ipema panujoj penakiuju, wi. 56 OR cagpxkao je u Tpehu craB, KOjU je peryamucao
OITOBOPHOCT 3a IITETy Of AMBIbaun..’® VcpajameM caBe3HOT 3aKOHAa O JIOBY M 3aIUTUTH

JMBJBUX cHcapa i nTuma u3 1986. romuse (y HacTaBKy, 3aKoH 0 J10BY),"°

noMmeHnytu Tpehu cras
yi1. 56 je ykuHyT. OAroBOPHOCT 3a IITETY O/ JUBJbUX )KUBOTHIbA ypeheHa je 3aKOHOM O JIOBY.
HannexxHoct opranmsoBama JIOBHE JEIaTHOCTH IpHIaJa KAaHTOHMMA, T€ OHH CHOCE W
OATOBOPHOCT 32 HITETY O JUBJHHX )KUBOTUIHA.

3aK0H O JIOBY peryiullie MPEeBeHIN]y U HaKHAAy IITeTe HAcTaly JIOBOM, OAHOCHO OJ
TUBJBUX KUBOTHIHA KOj€ Cy MpeaMeT JioBa. Pa3nukyje ce 10BHaA AuMBJbay U 3amTuheHa 1uBIbay,
U peryiucaHe cy ImreTe ox obe kareropuje. Y wi. 5 U 7a 3aKOHa TaKCaTWBHO Cy HaBEJCHE
KHBOTHE-CKE BPCTE HaJl KOjHMa je JIOB JONyIITeH M mepuos nosoctaja.®® Cee ocrane Bpcre
Koje HucCy oOyxBaheHe 4. 5 cMaTpajy ce 3alTHheHUM JUBJbUM KUBOTHb-AMa, Hall KOjUMa JIOB
HUj€ JOMYIITEH.

IIpema un. 12 3akoHa O JIOBY, KAHTOHU CY OBJAIINEHU Ja MPOMUILY MEpE 3a 3aIUTUTY
OJl TVBJhAYH W 3alITUNEHUX JMBJHHX JKUBOTHHA. PeueHo 00yxBaTa M Mepe caMo3allITUTE Off
JMBJbAYM PaJiu CIpeyaBama HITeTe Ha JoMahuM )KMBOTHEH-aMa, UMOBHHU U TIOJbOIPUBPEIHUM
nobpuma. Ca apyre crpane, CaBe3Ha KaHLENapHja MPOIHUCYje Mepe CaMO3allTHTE Off
3amTrheHnX IWBJBUX JKUBOTHHbA. [locnmenuiia Hempemy3uMama Mepa CaMmO3allTUTE jecTe
ryOuTaK mpaBa Ha HAKHAAY ILITETE.

ITpema uin. 13 3akoHa, MpaBO Ha HAaKHAJY IITETE MOCTOJH YKOJIUKO Cy UCHYH-EHa TPH
ycaosa. IIpBu, a je ped o mITETH Ha HIymMamMa, MOJbONPUBPEIHUM Jao0puMa U JoMahum
KUBOTHUH-aMa. [Ipumepa panu, He MOCTOjU MITETa YKOIHUKO je omTeheH MoOuiIHu TenedoH jep
J€ ped o mpeaMETy KOju HE CITY>KH 00paii OJLOIPUBPEIHUX n00apa. Jpyru yciioB jecte 1a je
mITera 3HavyajHa. Ped o mpaBHOM cTaHIapAy 4ujy caapkuHy oapelyje cya. Tako, yKoiamko je
omteheH jemaH cTyO orpaje MOJFOMPUBPEIHOT 3eMJBHMINTA, YMja 3aMEeHa He 3axTeBa Behe
TPOIIKOBE, TaKBa IITETa HHjE NMPABHO HAJOKHA/AWBA. 3aKOH jé OBUM YCJIOBHMAa HACTOjao 1a
n30aiaHCHpa MHTEpPECEe KAHTOHA 3a OJIP’KaBarhe JIOBHE JICIATHOCTH, C je/THE CTpaHe, M HHTepeca

rpahaHa 4Mjy UMOBHHY JMBJbE KUBOTHH-E OLITETE, C Apyre cTpaHe. Tpehu ycios je ma cy

878 J. Canma, OAroBOpHOCT 3a IITETe OJ A€jCTBA cTBapH, cTp. 21.

87% Bundesgesetz tiber die Jagd und den Schutz wildlebender Saugetiere und Végel (Jagdgesetz, JSG) vom 20.
Juni 1986 (Stand am 1. Dezember 2023).

80 Ypan 7a 3akoHa 0 JOBY YCIOBHO ozpel)yje JTOBHY AUBJbAd jep PEryjuIle Aa HHje H03BOJGEH JIOB AINCKOT
KO30pora W BYKa, alld jecTe IOIyJallMOHa KOHTpoJia, Kojy omobOpaBa CaBe3Ha kaHnenapwja. Kaga je pamm
olpXaBarma JIOBHE IUBJbAYM MOTPEOHO CMameme Opoja BYKOBa, Mepe MOIyJallMOHEe KOHTpOJe ympaBo he
00yXBaTUTH OPraHU30BaH JIOB.
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mpey3eTe pa3yMHE Mepe paad CIpedyaBamba LITETe O[] JIWBJBUX >KMBOTHHbA. TPOIIKOBU
npey3uMarma OBUX Mepa y3UMajy ce y 003up IPUIMKOM OJUTy4HBaba O BUCUHU HAKHA/IE.

KanToHM cBOjUM 3aKOHMMa MOTY TIPELU3UPATH yCJIOBE OATOBOPHOCTH 3a IITETY O]
nuBibaun. [Ipema 3akoHy O MpUMEHH CaBE3HOI 3aKOHA O JIOBY y KaHTOHY Apray, MpaBHO
HAJOKHA/IMBa IITETa je OrpaHHueHa Ha cienehe: mrera Kojy 3amrTuheHe JUBJbE KUBOTUIE
MPOY3pOKYjy Ha IIymMama, MOJbONPHUBPETHUM J100puMa U JoMahuM >KHBOTHH-AMa; 3aTUM,
mTeTa KOjy IWBJbAY WIIM 3alITHNCHE [UBJbE KUBOTUIE IMPOY3POKY]y Ha MIyMama,
MOJbONPUBPETHUM J00prUMa U ToMahvM XKUBOTHE-aMa y 3alITHheHUM MOIpyYjuMa T/Ie je JOB
3a0pameH UM 332 BpeMe JIOBOCTaja; M Ha Kpajy, IITeTa KOjy AUBJbad MPOy3poKyje nomahum
KuBoTHIBaMa.%®! TIpuMeTHO je orpaHMueme mojMa mTeTe, Koja He oOyXBaTa IITETY KOjy
JIMBJbAY MIPOY3POKYje MIyMama 1 NOJbONPUBPEIHUM J00pHMa BaH 3aIlITHheHUX OApYYja, WK
y 3amTruheHnM MoIpydjuMa 3a BpeMe Ce30He JIoBa. Ypeada o mpuMeHu 3aKoHa O JIOBY KaHTOHA
Apray ozapelyje ka0 3Ha4ajHy IITETY OHY KOja BpEOHOCHO mpeBazmiazu 150 mBajuapckux
dpanaxa, npema nojeruHaunuM omrehemnma.®? JIpyrum peunma, ypenbda yrephyje ropmy
rpaHuIly MTETe Koja ce He HamokHahyje (HeM. Bagatellschaden).

OnroBopHOCT KaHTOHa je oOjekTuBHE mpupojge. KaHToH ce He Moxke ocmoboauTu
OZITOBOPHOCTH J0Ka3zyjyhu ma cy Owmie mpemysere moTpeOHE Mepe 3a CIpedyaBare INTEeTe.
Pagme omreheHor koje ce omienajy y MpoIycTy Npeay3uMama HOPONHCAHUX Mepa
CaMO3aIlTUTE UCKJbYUYyje 00JEKTUBHY OJATOBOPHOCT KAHTOHA.

VY 3akJbyuKy, jJaCHO je BUJBPMBO Jla pa3jiMKa KOJy IIBAJIIAPCKO MPaBO MpaBu u3Mmehy
BJIACHUYKHX U JUBJBHX KUBOTHHA YTHUYE Ha PEXHUM OAroBopHOCTH. Mako miBajuapcko npasBo
Iponucyje cy0jeKTUBHY OATOBOPHOCT 3a IUTETY O]l BIACHUYKUX KUBOTHHA, IUTAKBE LITETE O]

JTMBJBHUX KUBOTHIHA j€ TTIOCEOHO M3/IBOJEHO U PETYANCaHO (00JeKTHBHA OJITOBOPHOCT).

81 Buneru: § 25 des Einfilhrungsgesetz zum Bundesgesetz Uber die Jagd und den Schutz wildlebender Saugetiere
und Vogel (Jagdgesetz des Kantons Aargau, AJSG) vom 24.02.2009 (Stand 01.07.2024).

82 Bupern: § 25 des Verordnung zum Jagdgesetz des Kantons Aargau (Jagdverordnung des Kantons Aargau,
AJSV) vom 23.09.2009 (Stand 01.07.2024).
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5. MelIoBUTH CHCTEMH MPABUJIA OATOBOPHOCTH 32 IITETY O/ ’KUBOTHIHA

[IpeTxoqHO CMO YyKazanu Ha NpaBHE CHUCTEME KOjH CYy, NPHIMKOM pETrylucama
OATOBOPHOCTH 3a IUTETy Of >KUBOTHIbA, M3a0paiu Ouio 00jeKTUBHH OWI0 CyOjeKTHBHU
npuHnun. [lojeanHu npaBHU CHCTEMH OMIYYMIM CY c€ 32 KOMOMHOBaHHU mpucTyn. Hemauko
IIPaBO PA3JIMYUTO OIPE/IEsbYje€ OCHOB OJrOBOPHOCTH C 003MPOM Ha MpaBHY KiIAaCH(pUKAIM]jy
JKUBOTHIbA. EHTIIECKO B AMCPUYIKO IIpaBO CJ'IyLIajeBe OATOBOPHOCTH 3a HITCTY OO XKUBOTHH-A
pa3Marpajy y OKBHpUMa IOjeIMHAYHUX JICTMKATa I HA OCHOBY CTaTyTOPHHX IMPaBHIIA, KOJH
yCBajajy OIrOBOPHOCT 3aCHOBAaHY Ha KpPMBHMIM WM 0e3 003upa Ha KpHBHIy. TakBa cClMKa
oIpezesbyje MEIIOBUTH KapaKTep HaBEICHUX MPABHUX CUCTEMA y PETYIUCay OJrOBOPHOCTH

3a ITCTY O[] ) KUBOTU:A.

5.1. Hemauko mpaBo

Hemauka je mpBa apskaBa Koja je 3aKOHOJABHO Ypeauia 00jeKTHBHY OJTOBOPHOCT 3a
omacHe CTBapH, yCBajameM 3aKkoHa o kenesHuimMa 1938. ronune.®®® Mehytum, I'pahancku
3aKOHHUK KOjH je YCBOjEH y KaCHHJUM TOJUHAMa HUje CaJIp>Kao OMILITE MPaBUIIO O 00jeKTUBHO]
oAroBopHocTH. Hemauku 3akoHO/1aBall HACTABUO je Ja MOCceOHUM 3aKoHUMa ypelyje ciaydajeBe
o0jektuBHEe oaroBopHocTH (HeM. Gefdhrdungshaftung), moBogom oapeheHnx akTHBHOCTH MU
MocTpojema (0rOBOPHOCT 3a aBHOHE, ayTOMOOMIIE, 3a HyKJIeapHa MocTpojema). CiydajeBu
00jeKTHBHE OJITOBOPHOCTH ypeheHu cy ImyTeM cucTeMa eHyMepaluje.

Panyje je ncrakHyTo Na je 3abpaHa NMpOy3pOKOBama LITETE UCKa3aHa Y jE€AUHCTBY
yetupu HopMme (§§ 823, 824, 825, 826 BGB), nok je moceOHMM HOpMama peryiucaHa
OAITOBOPHOCT 3a JIpyrora, 3a rpaljeBuHe H 3a )XKUBOTHIE. CBE OBE HOpME CajpKe MPaBUIIO O
CyOjeKTHBHO] OJATOBOPHOCTH 3a TNPOY3POKOBaHY INTETY. JeAWHU H3y3eTaKk IpeJCcTaBba
OZITOBOPHOCT 3a IITETY OJ1 ’KUBOTHIA. OHA je y jeTHOM eIy peryiucaHa npeMa cyojeKTUBHOM,

a'y IpyroM jieny rnpema 00jeKTUBHOM MPUHIIMITY.

883 3akoHOM 0 kese3HuIaMa 13 1838, romuHe O1Ia je peryaucana oaroBOPHOCT JKENE3HUYKE KOMIIAHH]€ 3 IITETY
MIPOY3pOKOBaHy JIUIFIMA M CTBapHMa Y KEIE3HHYKOM MPOMETY WIIU MOBOJOM Hera. JKelre3HH4Ka KOMITaHHja
MOTJIa ce OCTIO00UTH OJITOBOPHOCTH JI0Ka3yjyhu Ja je ImTeTa Mpoy3poKOBaHa COIICTBEHOM KPHBHIIOM oliTehieHOT
WITH IPYTHM HEOTKIOBHUBUM Jorah)ajem, oqrocHO BuimoMm cuitoM. B. Markesinis, H. Unberath, The German tort
law, A comparative treatise, Hart Publishing, 2002, pp. 715, 716. /1. Koctuh, op. Cit., cTp. 28. BakHO je yuuHHTH
nBe npumende. [Ipea, ped je o 3akony [Ipycuje, koju je IMao BEJIMKY yTULIA] ¥ Ha ApyTe HeMadke apxkase, Boaehu
Ka MPaBHOM YjeIULCHY Y OBOj MPABHOj OOJIACTH W MOCTETICHO CTBapajyhu yciioBe 32 BLUXOBO JPKABOTBOPHO
yjenumeme. 3akoH je wuHKopmopupaH y llapcku aktr o oxroBoprHoctd w3 1871. roambe (HeM.
Reichshaftpflichtgesetz). [pyra, 3akoH He roBOpH O KEJIE3HHIHM Kao O omacHOj crBapu. OBakBa IpaBHa
KBaJTU(PUKAIIMja PE3YNITAT j¢é KOHTUHCHTAIHE IIPABHE HAYKE.
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Mapkecunnc (Basil Markesinis) uctuue nma moCTOje YETHPH OMINTA yCJIOBa
OJI'OBOPHOCTH: TMOBpelna 3amThuheHOr mpaBa WM HHTepeca (LITeTa), MPOTHUBIPABHOCT,
KPUBHIIA U y3pOYHA Be3a u3Mel)y IITeTHUKOBOT HoHamama u mrete.® ITo mpasuiy, Tyxunan
CHOCH TEPET JI0Ka3MBambha IhIUXOBE UCITYEEHOCTH. Y TMOjeIMHUM CITy4ajeBUMa 3aKOH MPOTHCY]je
MPETIOCTAaBKy KpUBHIIE IITETHUKA (OAroBOpHOr Juna). Jpyrum peunma, HEMayku
3aKOHOJaBal] KOMOWHYje OJIrOBOPHOCT 3aCHOBaHY Ha JOKa3aHO] KPUBULMU M OJTOBOPHOCT
3aCHOBaHY Ha MPETIOCTaB/LEHO] KPUBHUIIH.

OxaroBopHOCT 3a MTETY Of XUBOTUA ypehena je § 833 BGB. Ilpunukom ycBajama
3aKoHMKa, § 833 mpomucuBao je Ja 3a WITETY OJ >KUBOTHH-E OArOBapa OHAj KOjU APKHU
KUBOTHUIbY, TIO MIPaBUWJIMMa OATOBOPHOCTU HE3aBHCHO of Kpuuile. MehytuMm, Beh nzmenama
3 1908. roguHe CyXeH je ITOMeH HaBeneHe onpende. OI HaBEJACHOT MpaBWIIA M3Y3ETE CY
KHUBOTHIGE KOj€ JIMIE KOPHCTH paaud 00aBJbamke MPUBPEIHE AETATHOCTH, NMpodecuje WiH
o0e30ehuBama CBOI M3/pXkKaBama. 3a IITETYy KOjy OHE MPOY3pOKYjy AprKajiall OAropapa Io
OCHOBY TIpETIIOCTaBJbeHE KpuBHIle. Ha Taj HaumH, 3aKOHOJABall je€ HANpaBUO IPABHY
KIacu(pUKaLujy KUBOTHIbA, T€ CE Y 3aBUCHOCTH O] KaTeropHje >KMBOTHUEE KOja je IITETy
MIPOY3pOKOBaja MPUMEHY]Y Pa3IMUUTH PEKUMHU OATOBOPHOCTHU: Cy0jeKTUBHA HJIK 00]JeKTHBHA.
Cape3nu 3akoH 0 JOBY ypeljyje OATOBOpPHOCT 3a IITETy OJ AWBJhAYd, T€ W OBa IpaBHA

KaTeropuja »KMBOTHIA TIOCTOJU Y HEMAUYKOM TIPaBy.

5.1.1. OxaroBopHOCT 3a WITETY KOjy NPUYUHHU JTYKCY3Ha )KUBOTHHHA

ITpema § 833 I BGB, ako ®HBOTHHA MPOY3pOKYj€ CMPT JHLA, GU3NUKY MOBPELY WIH
omreheme 37apaBiba, WIM OIITETH HEKY CTBAp, OHAJ KO JPXKHU KUBOTUIY j€ OJTOBOpaH Jaa
omteheHoM HaJOKHaIW HacTany mrTery. OAroBOPHOCT Jp)Kaola >KUBOTUHE j€ 00jeKTHBHA.
VYcnoBH OATOBOPHOCTH JAPKaolla *KUBOTHHE Cy cienehu: moBpena 3amTHheHUX MpaBa MIIH
MHTEepeca M IMOCTOjamke Y3pOuHe Be3e H3Mel)y MoHamama JyKCy3He >KMBOTHEE M HacTaje
mrere. llltera Moxke OMTH MarepujajiHa U HEMaTepujajHa, ajld 3acHOBaHA Ha IOBPEIU
3amTrheHnX MpaBa u HHTEpeca: )KUBOT, PU3NUKU HHTETPUTET H 3ApaBJhe YOBEKA U MMOBHHA. 56
JIykcy3Ha >KMBOTHIbA j€ OHA KOja HE CIy)KU 00aBJbamy MPHUBPEAHE JENaTHOCTU WM

npodecuje BeHOT apKaoila, OMHOCHO YHja ynorpeda He o0e30ehyje u3apxaBame aAprKaora.

OBakBa HeraruBHa JeduHUIM]jA MOcTeaAnIa je mocedHe KoHCTpykiuje § 833, Koju mpaBu

84 B. Markesinis, H. Unberath, op. cit., p. 43.
85 C. van Dam, op. cit., p. 79.
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KJIacu(puKalnjy >XUBOTHEA IPeMa HUXOBO] YHMoTpeOu u crmpam Tora oapehyje pexum
oaroBopHoctu. Kazynctnyno yrBphuBame Kinacupukaiuje )KUBOTUE Y CBAKOM KOHKPETHOM
ClIly4ajy TpejcTaBiba 3aJarak 3a Cyauje, Koju Huje 0e3 m3azoma. [Ipumepa pamu, moceOHy
KOHTPOBEpP3Yy CTBapa IMUTAmE Ja JU Cy MUKPOOPTaHM3MHU KOjH TOOETHY W3 Jiaboparopuje
KUBOTHIE Y cMHUCTY § 833, 1 MOTOM, K0jO] KaTeropuju npumnanajy. Mehy ayropuma mocroju
HEcJIaramkbe O NMPHUPOAM IOHAIAkha KUBOTHIGE, JIa I OHO MOpa OWTH KalpUIIMO3HO (HEM.
willkiirlich) wnu HenpenBUIJBUMBO (HEM. unberechenbar), naxie CyIpPOTHO HIPUPOTHOM
nonamamy xuBotuie.’® YV cynckoj mpakcu npuxsaheHo je ma pasnor mponMCHBAE-A
00jEeKTHUBHE OJIOBOPHOCTH JIC)KH Y HENPEIBUIJBUBOM WM HMHCTHKTHBHOM IOHAIIAKY
KMBOTHIbE KOje TIPOy3POKYje OTTACHOCT 3a JKHBOT, 3/[paBJbe M MIMOBUHY Apyrux juma.’’ HyxHo
je Ia je JenoBame JKUBOTHE-C OWMJIO Y3pOK HacTaHka mreTe. MImak, MocToju OATOBOPHOCT
JprKaola YaK M KaJia JIMLE MPETPIH MTETy yCiIe]] CAIUTUTama O )KUBOTHY KOja MUPHO JICKH
Ha TPOTOAPY jep je J03BOINO CTBAPAKE TaKBe OmacHoCTH. 568

3akoHOAaBall HE KOPUCTU TePMUHE ,,koprcHa” (HeMm. Haustier, Nutztier) u ,1ykcy3Ha”
(mem. Luxustier) sxuBoTuma. OH pa3iuKyje OATOBOPHOCT 3a IITETY KOjy MPOy3poKyje qomMaha
KUBOTHIbA KOJy JpiKayall KOPHCTH paad oOaBJbamkba NpPUBpPETHE WM TpodecroHamHe
JIeaTHOCTH, U OATOBOPHOCT 3a LITETY KOjy MPOY3pOKYjy OcTalle )KuBOoTUH-e. Ha Toj ocHOBH,
IIpaBHA TE€OpHja je MpBY I'pyly UMEHOBaJIa KOPUCHUM >KUBOTHH-aMa. Y 0BOj KilacuuKaluju,
HbUXOB aHTHUITO]] HUCY HEKOPHUCHE KHUBOTHEHE HITH IITETOYNHE, HETO CBE OCTAJIE )KHBOTHUHHE KOje
YOBEK JIPXKHU, a He KOPUCTU WX 3a 00aBJbame MpodecruoHaine nenarnoctu. Otyaa y mpaBHO]
TEOPHjH I0jaM JIYKCY3HUX KUBOTHA. OH CIMYY MOAETH TPOIIKOBA HA Y]y HAKHAy CAaBECHH
JiprKasiar CTBAapy UMa MPaBO: HYKHH, KOpucHU 1 nykcy3Hu. 8 PasznukoBame ce He Bpu npema
KUBOTHUH>CKO] BPCTH, HETO MpeMa yIoTpeOu )KuBoTHe. CTora je MoBIayene Npelu3He JIMHUje

pasaBajama TEIIKO: JeTHOM JIMITY TTac CIY>KH 32 00aBJbarhe MMPUBPEIHE AKTUBHOCTH (TTACTUPCKHU

86 \W. van Gerven, P. Larouche, J. Lever, Cases, Materials and Text on National, Supranational and International
Tort Law, Oxford, Hart Publishing, 2000, p. 595.

87 BGH VI ZR 372/13 - LG Oldenburg. ITac je 610 nHaue MUposbyOUBE IPUPOJE U NIEPUOIUYHO I'a j€ BIACHUK
OCTaBJhA0 y OJIFajHBAaYHHIIM Ha 4YyBame. Kama je mac yjeo 3amociieHy y OJrajUBaYHHIM, CYA je YTBPIHO
OIroBOpPHOCT BiacHuka mca. JloctymHo Ha: https://juris.bundesgerichtshof.de/ (mpuctyn na man 1.12.2023.
TOJIMHE).

88 OLG Hamm 1-19 U 96/12. Tlpunukom u3iacka W3 NpOAABHHUIE, KyNal| CE CaIleo O Mca KOjH je JIekao Ha
n3nazy. C 003upoM Ha BEJIMUYHHY TICa U YHEHCHHUILY [ j€ JISKA0 HAa TAKBOM MECTY M Ha TaKaB HAYMH Ja HUje OHo
JacHO BHJBHB TPOJIA3HUIINMA, CY j€ YTBPAUO OATOBOPHOCT BIIACHHKA IICA, KOJH j€ 3aIIOCICHU Y IPOJAaBHUIIM, U
MIPOJIAaBHUIIE jep je HEH 3aroCiIeHd CTBOPHO omacHy cutyanujy. Cyn je moceOHO HCTakao Ja je apikamarl
OJIFOBOPaH 32 CIIOHTAHO HJIM HEMPEIBUIJbHBO MOHAIIAKE )KUBOTHIbe. Kako HUje BacHUIA CBOT MCa yBeJa WK
OCTaBWJIa Ha yJa3y y NPOJaBHUILY, HO j€ TO caM IIaC YUYMHMO, UCIYE-EHU Cy YCIOBHU 3a npumeny § 833 BGB.
CynpoTaH mpuMep je Kazua JIUIe 0CTaBH CaHIyK Ha MECTy Koje oMeTa caoOpahaj jep caHIyK HHje MOTao caM Jia
ce TIOMEpH U CTBOPH ONACHY CHUTYaIlHjy, a )XUBOTHIbA UMa TaKBYy MOTYNHOCT, IIITO j¢ Yy KOHKPETHOM CIIy4ajy U
yunamia. JJocrymHo Ha: https://juris.bundesgerichtshof.de/ (mpuctyn na man 1.12.2023. ronune).

89 P, Kopauesuh Kymrpumosuh, M. Jlasuh, Cmeapno npaso, ctp. 143.
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rac), 10K JApyrome CiIy>xu kao kyhau jbyoumart. Knacudukamnujy KOHKpETHE )KUBOTHHE YNHU
CyJl, OIICHOM CBUX OKOJHOCTH CiIy4aja, y3uMmajyhu y o03up meHY IIaBHY CBPXY (32 y)KHUBambe
wiH 3a o6aBsbame aenarnoctn).®® [ToceGHo MuTame cTBapa ynorpeda yeIyKHHUX (CEPBUCHHX)
KHUBOTHIbA, KOj€ OJIAKIIaBajy 00aBJbamkbe CBAKOJHEBHUX aKTHBHOCTH JIUIMMA (HA TIpUMEp, TICH
BOIMYH). YKOJIHMKO 0€3 YCITy)KHE )KUBOTHHSE JIMIIC HEe OM MOTIIO /1a ce 0aBH CBOJOM PO eCcHjoM,
MPAaBUJIHH]E j€ IIOCMATPATH YCIIY)KHY KHUBOTHIY Ka0 KOPUCHY.

[Topen 06jeKTHBHE ONTOBOPHOCTH 3a IITETY OJ1 TYKCY3HHUX KUBOTHIbA, PETYIUCAHA je U
00jeKTHBHA OATOBOPHOCT 3a IITETY OJ] AMBJbMX kHUBOTHIA. [IpBa ce 3acuuBa Ha BGB, npyra
Ha MMOCEOHOM 3aKOHY. Y 00a ciydaja, OArOBOPHOCT j€ 3aKOHOM IPOIKCaHa 3a Ta4HO onpeheHe
cllyyajeBe IITETe, Te He U3BUPE M3 OMIITEr ofpelerha KUBOTHA KA0 OMACHUX CTBApH, HUTH
Cy omacHe 0COOMHE KHBOTHIHE YCIOB OATOBOPHOCTH. Y TOM MOIVIEy HEMAUKO MPABO CINYH
(bpaHITyCKOM, B TO CaMO y A€y OATOBOPHOCTH 3a IITETY O JYKCY3HHX JKUBOTHbA.

OnroBopHOCT 3a HITETY OJ JIYKCY3HE >KMBOTHI-E JE€AMHU j€ cllyyaj OOjeKTUBHE
oarosopHoctH Kojii BGB perymume.®! IToctoje nBe pasnuke u3mMely me 1 ocTanux ciaydajeBa
00jeKTHBHE OITOBOPHOCTH, perymucaHnx moceOHmM 3akonmma.’®? Jlo pedopme koja je
cupoBesieHa TokoM 2002. roguHe, MOCEOHM 3aKOHHM KOJU Cy peryiaucaiud O0jeKTUBHY
OATOBOPHOCT HUCY ypehuBanu mpaBo omrreheHOr Ha HakHagy HemarepujayiHe mTere. OBO
IpaBo, MakK, NPUNasaio je olTeheHoM y cilydajy ITeTe of] IyKCy3He KUBOTHH-e. Pedopma u3
2002. roguHe ykuHyJa je OBy pa3nuky. [loceOHM 3aKkoHM 1O TPABWIY CaApKe TOPHY
BpEIHOCHY TpaHUIly HaKHaJe IuTeTe (M3y3eTaKk TPEACTaB/bajy 3aKOHU KOjU ypehyjy
OATOBOPHOCT 3a HITETY Off HYKJIEAPHUX IOCTpOjera). TakBO OrpaHUYECEHE€ HE IMOCTOjU Y
MOTJIely OATOBOPHOCTH 3a IUTETY O[] TYKCY3HE )KUBOTHH-€ (MpaBUIIO NOTIYHE HakHae). HakoH
pedopmu y 2002. roguHu, BpeIHOCHE TPAaHUIIE HAKHAJAC IITETE y MOCEOHUM 3aKOHMMA Cy
noehaHe, anu HHCY YKHHYTE, T€ OBa pa3jMKa IOCTOjU M JaHac. HaBemeHo ykasyje na

00jeKTHBHA OATOBOPHOCT 3a IITETY Of JIYKCY3HE JKMBOTHUIE MMa cnenuduuyaH Kapakrtep,

80 BGH VI ZR 238/04. Tyxunanu oumrehenn npeTprieo je MoBpeIe 0/l Naca TyXKEHHX Ha BUXOBO] (apMH KOm:a,
Kaja je ymao y muxoBy kyhy. TyxeHu cy umanu Tpu 1ica, pace poTBajiiep u cradopl, KOju cy KuBenH y Kyhw,
aJIM Cy TIpeMa TBPJLH TYKESHUX CITYXKHJIHM 3alITUTH KOomba Ha (apmu. Tyxknmal je TBpJHO J1a je ped O JIyKCy3HO]
KHUBOTUIGH (Y TOM CIIy4ajy Bakuia On 00jeKTHBHA OJrOBOPHOCT TykeHnX). Cy/ je yTBpAMO Ja je Ha Ty>KCHUMa
JIe)Kao TepeT JI0Kaza TBP/bE J1a Cy ICH CIYXXHJIM NPUBPEIHO] CBPCH, T€ Jia OBA TBPAMA HUje nokazaHa. Cyx je
HApOYMTO IIEHHO YMILEHMIy Aa cy Icu omnmm y kyhu y 16.30 yacoBa mornojHe HacynpoT TBpAHbaMa Jia Cy IcH
IIPEeKo JaHa yoOWuYajeHo y cBojuM Kyhmiama, a mpexko Hohm y mramama ca KomHuMa. JlOCTymHO Ha:
https://juris.bundesgerichtshof.de/ (mpuctyn Ha man 1.12.2023. roguse).

891 Takas puUCTyN je nocneanna uaeje Aa ITETHHK MOKe OUTH OroBOpaH CaMo aKo j€ 3/I0YIIOTPEOHO COTNICTBEHY
c71000THY BOJBY, TUME IIITO HHUjE MMOCTYITHO KaKo je OMO MyKaH Ja MOCTYIH ¥ HHje CIIPEYHO MTETY YHje HACTyIamhe
je Owmo mpensuaibuBo. M. Kapanukuh Mupuh, Kpusuya xao ochnos eamyeosopue epahanckonpashe
002060pHOCHU, CTP. 76.

892 C. van Dam, op. cit., p. 90.
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pa3u4YuT O OOjeKTUBHE OATOBOPHOCTH y JIPYTMM CJIy4ajeBUMa DPErYIUCAaHHM 3aKOHOM.
HcroBpemeno, oHa je Owita orenHu npuMmep 3a norpede pedopmu y 2002. roguHu.

OpnroBopHo nwuie je apkanar >kuBoTuibe (Hem. Tierhalter). To je mmie koje apxkwu
KUBOTHUEY Y CBOM MHTEPECY, Ty>KH BpeMeHCKH Teproa. [IpaBo cBojuHe HUje mpecynHo, Beh
nocrojame (haKTHUKe KOHTPOJIE HaJl KUBOTHE0M.2%® TIpuBpeMeny ryOuTak KOHTpOIe He BOIH
MIPOMEHU cTaryca. Tako, JIMIE Koje je 01 KOBUYKOT KIy0a M03ajMIIIO KOba Ha Tap JlaHa paju
jaxama, He mocraje apsxanan.8 Craryc npxaora ce He Mema Kazia je )KHUBOTHHA OBEPEHA
JpYyroM JUIy oapeheHn BpeMEeHCKH Mepuo], YaK HH Kaja je TO JPYTo JHIE yrnoTpedsbaBa y
CBOjy KOPHCT, CBE JIOK Ap)Kanall He MpebaIy CBPXY Ap)Kama KHBOTHE:A Ha apyro muie.’%
MebhyTtum, ykoimko je ped o kpahu Koma, IPOTUBIIPABHU JIpIKaJial] OIrOBOPa 3a CBY IITETY KOjy
KMBOTHI»A IPOY3POKYje JIOK Ce HaJIa3H KOJ Hera  MoJl leroBOM KOHTpojioM. 5%

[TocebHO je perynmrucana OArOBOPHOCT JIMIA KOME je KHUBOTHIbA IOBEPCHA HAa UyBabe.
Uysap xuBotumbe (Hem. Tieraufsehers) je nuiie koje je Ha OCHOBY yroBopa mpeysesno o0aBe3y
HaJa30pa HajJ XKUBOTUHOM M, npema § 834 BGB, oxaroBapa kao M jApskajall >KMBOTHIGE.
Mehytum, qyBap )KUBOTHEE CE€ MOXKE OCIIOOOMTH OJJrTOBOPHOCTH JIOKa3yjyhu Ja je mpHIIMKOM
BpIIICHA HA/I30pa MOCBETHO JIY)KHY MaXHhy WIH Ja OW IITeTa HacTaja U Ja j€ TAaKBY MaXKkby
nmocBeTHo. JIok ce oAroBOpHOCT Ap:Kaolla JTYKCy3HE >KUBOTHH-€ 3aCHHBAa HAa O0jEKTHBHOM
MIPUHIIMITY, OTOBOPHOCT YyBapa Ce 3aCHMBA Ha KPUBUIIH, O0e3 0031pa J1a JIK je ped O TyKCY3HO]
WU KOPUCHO] >kuBOTUIbU. [Ipemaja »KuBOTHI-€ ApyroMe Ha OCHOBY YroBopa He ocioOaha

OITOBOPHOCTH JPYKAolla IIPeMa uyBapy, YKOJIUKO TIOTOEM MpeTprH mTety. Y’

8% B, Markesinis, H. Unberath, op. cit., p. 712. U3 cyncke npaxce npumep Hyau oginyka BGH VI ZR 238/04.
Omrrehienn je 6mo HamagHYT O CTpaHe Maca Kaja je mokymao na yhe y kyhy tyxkenor A. Omrehenu je Tyx0y
MMOTUTa0 MPOTHB Juna A (BIacHUK Kyhe rae cy ce Hamas3u IICH W BIaCHUK ¢apMe 3a umje o0e30elheme cy mcu
ciyxuin), muia b (cun ouna A u B, BnacHuk nica pace cradopx) n nuna B (cynpyra nuna A u BinacHHKa JBa
naca pace potBajiep). Cyn je yTBpAHO Ja ce CBa TPH JIMIA CMATPajy AP KaolliMa KUBOTHIA jep Cy TyBaju Tice
kao kyhHe JpyOMMIIE y 3ajeIHNYKOj Kyhn ¥ HCTOBpEMEHO UX Ap)KaiH pagu ooesdehema dapme.

894 C. van Dam, op. cit., pp. 405, 406. U3 cyacke npakce npumep Hyau ommyka BGH VI ZR 49/91 — OLG
Diisseldorf, LG Krefeld. Tyxenn xao BIacHHK KOHba JO3BOJINO j€ Ty>KUJBH, HICKYCHO] jaXadulIly, 1a jalie ’eroBor
KO, Y3 HaJ30p HHCTPYKTOPA jaxama. 300T MaCHBHOCTH KOWA, a HA MPEUIOT HHCTPYKTOPA, TyXKUJba je Omuem
yaapuia Koma, HAaKOH Yera je majia ca Koma 1 106mna 030usbHe TenecHe nospeze. Cya je yTBpAUO OJrOBOPHOCT
BJIACHHMKA KOMa, ucTHUyhu /1a ce u3y3ehe 0roBOpHOCTH BIaCHHUKA JKUBOTHIbE, 300T MOCTYIAamka jaxaya Ha CBOj
PH3HK, IPU3HAj€ caMo y cllydajeBuMa Kaja je jaxad y MojeIMHaYHOM ClIy4ajy Ipey3e0 pH3HKe Koje npeBasniase
yoOu4ajeHy oracHOCT (HIp. IPECypHO jaxama 1 CKaKame ca IperpeKama).

8% BGH VI ZR 372/13 — LG Oldenburg. Bnachux 1ica ra je octaBuo Ha 10 jaHa paju 4yBama y 0/IrajHBavuHHUIIY,
3a KOjy yciyry je miatuo oarosapajyhy HakHamy. 3allOClIeHH y OJrajuBaYHUIM CY XPaHWIM ICa, U3BOAWIN Y
LIETHE M CBEYKYITHO C€ CTapaJid O Kerosoj noopodutH. [ToBogom miTeTe Kojy je 3amociieHa y OArajuBauHUIN
TIpeTpIieNa oJ 1ca, CyJI je UCTaKao Jia BIIACHHUK IIca HUje U3ryOro CBOjCTBO JAPKAola U 1a CHOCH OATOBOPHOCT 32
MTETY KOjy KUBOTHIA TTPOY3POKYje.

8% B, Markesinis, H. Unberath, op. cit., p. 712.

87 BGH VI ZR 372/13 — LG Oldenburg. Bracnuk je ocTaBuo Iica Ha 4yBamb€ y OJrajHBayHHIM. 3amocieHa y
O/IrajUBaYHUIIM je TIpeTpIieia 030MJbHE MOBpee Kana jy je mac yjeo 3a jure. Cyn je yrBpauo na omreheHa uMa
[PaBO Ha HAKHAIy IITETE OJ] BIaCHHMKa Irica Ha ocHOBY § 833 BGB jep HHCY MCIYEEHH YCIIOBH 32 UCKJbYYUBH
nompuHoc omreheHe.
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Cepxa 3amtutHe HopMme (HeM. Schutzzweck der Norm) onpeznespeHa je crienupuaHum
PU3UIMMA KOjU HACTA]y Y BE3U Ca YyBambeM KUBOTHA. OITOBOPHOCT CE Be3yje 3a MITETY Koja
HACTaHEe Kao pealn3alija TUX PU3UKA: YKOJIMKO )KMBOTHIHbA HAMA/JIHE M MOBPEIU YOBEKA WU
HEroBy IMOBHUHY. Takol)e, 0IrOBOPHOCT OCTOjH Y CITy4ajy IITETE yCIel KpeTama Uil IIOKPeTa
KUBOTHIGE, YaK M Kajla U30CTaje HalaJ JIMIA WU cTBapu. [[pyrum pedrma, oIroBOpHOCT ce
3aCHMBA HAa PU3HKY CIIOHTAHOT MJIM HATOHCKOT TTOHamama xuBotume.8% O6yxsar § 833 BGB
HE JIOCTHXKE IITETE O]l )KUBOTUELE KOja je Bol)eHa Hape10OM MITH HCIIPOBOIUPAHA.

Teopuja o 3amTUTHO] (QYHKIHMjH HOpPME IOjaBUJIA C€ Kao MPETEASHT Yy OJIHOCY Ha
IMPOKO NpuxBaheHy TEOPH]y ajeKBaTHE y3pouHoCTH. [Ipuiimkom yTBphuBama y3podHe Bese
MUTakE BUIIC HUjE J1a JIH je IITeTa aJIcKBaTHA MOCIIE/INIIA TIOHAIIAka )KUBOTUELE, IITO Y ceOn
HYXXHO CaJip>Kd TPOIEHY MPENBUIIBHBOCTH M (PU3UUYKE Y3POUYHOCTH, HO j€ THUTAE /1a JIH je
cBpxa noBpehere HopMe Ouita 3amTuTa omreheHor o mreTe Kojy je mperpreo.®®® 3anarak je
Cyaje a OIIy4d O JIMYHOM, IPOCTOPHOM M OOjEKTUBHOM OOMMY IpaBHE 3allTHTE. OH
omTydyje koja nuna cy 3amrtrhena on onpehernx nospena oapelhennx npasa win naTepeca.’
Tako, He MOCTOjU OATOBOPHOCT 3a INTETY OJ >KUBOTHEA AKO HW3MET KpaBe 3aIrylld
KaHAJIU3aIM]y, YCIIEl Yera HacTaHe MoIjlaBa y KOMIIIH]CKOM TTOIPYyMY, jep IITeTa HUje HacTaja
Ka0 peann3alija pu3nKa Koju dyBame KHBOTHEE MpecTaBsba. 2ot

ITpumena Teopuje o 3aITUTHO] PyHKIIMjU HOpME Tpeda J1a OTpaHUYH OIICeT 00jeKTUBHE
OJITOBOPHOCTH Ha OHE CITy4ajeBe MITETe 300T KOJUX j€ peryjincana OrOBOPHOCT Ca CMAalkEHUM
MoryhHocTtuma onOpaHe. MelhyTum, cyiacka mpakca je Ha OCHOBY CBpPXE 3aIITUTHE HOpME
yTBphuBasa Kay3aJHy Be3y U y KaJjia je moceOHO CTame WIN pambUBOCT omTeheHor yruana Ha
HacTaHak mrere. C jegHe cTpaHe, YKOJIHKO Tyha KUBOTHHbA MOBpeau IBehapa, Te oH ycien
MoBpe/ia MpoBezie y OOTHMIM Tap JaHa U npomnaaHe My nsehe y npehapu, oH ©Ma mpaBo Ha
HaKHAQIy IOTEeTe ycJel NMPEeTPIUbEHUX MOBpela W INTETE yciel HEMOTYNHOCTH OfpiKaBamba
ngeha. Ca apyre cTpaHe, OATOBOPHOCT HHUje YTBpl)eHa KaJia ce MPEeBHUIIIe OCET/bHBA (HEPBO3HA)
’KeHa OHECBECTHIIA U TIOBPEIMIIA jep je mac najao Ha mby.*%2 Tana je cyn HAPOUMTO UMAO Y BUITY
Jla TIac HYje TIPHIaaa0 OmacHo] BpcTu. Jlakie, cy/ je IeHHO /1a iU je, CIpaM BPCTE KUBOTHILE,
OYEKHMBaHa OMACHOCT YCJIE/l FlheHOT OTVIalllaBara TaKBa Jia MPE/ICTaBba PU3UK IITETE 32 KOjH je

Iponycana 00jeKTUBHA OATOBOPHOCT (3aIITUTHA (DYHKIIHja HOPME).

8% B, Markesinis, H. Unberath, op. cit., p. 713.

8% C. van Dam, op. cit., pp. 314, 315.

90 G, Bruiggemeier, The Civilian Tort of Delict: A Comparative and Historical Analysis, European Journal of
Comparative Law and Governance, vol. 7, no. 4, 2020, p. 370.

%1 C. van Dam, op. cit., pp. 405, 406.

%2 |bidem, p. 316.
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OnroBOpHO JHIIE MOXKE J]a YMakH HITH Ja ¢ 0CI000IN OIrOBOPHOCTH JIoKa3yjyhu na
je omrTeheHu CBOjUM MOHAIIAKkEM JONprUHEeo HacTaHKy mTete. [Ipema § 254 I BGB, ykonwuko
je mrTera ISTUMUYHO TPOYy3POKOBaHA HETTaXXHKOM OITeheHoT, 00aBe3a HaKHAJe U OOUM IITEeTe
KOju ce HaJloKHal)yje 3aBUCE Ol OKOJTHOCTHU Cy4yaja, a HApO4IHUTO Of] CTerneHa npeornal)yjyher
yTHIIaja jeqHe o cTpaHa. [Ipouewmyjyhu unju tonpruHOC HACTaHKY IITETE Npeoniahyje, na mu
IITETHUKA WA OMITEhEHOT, Cy MOHOCH OJUIYKY O IOCTOjamy 00aBe3e HaKHAJE IITETEe W O
wenoj sucuan.”®® Tlo npasuiy, fonpuHOC omTeheHOr He HCKJbydyje OJrOBOPHOCT APIKaola
KHUBOTHIbE, HO je caMO Cpa3MEpHO yMmamyje. Y HU3y3eTHUM OKOJHOCTHMA, YKOJHKO je
MOHAIIake OIITeheHOT HCKIBYUMBH Y3POK IITETE, TO ocinobaha aprkaomna oaropopuoctu. Cya o
UCKJbYUYCHY OJITOBOPHOCTH BPJIO PECTPUKTUBHO OJUTyUYje, pa3marpajyhu oHOC y3pOuYHOCTH U
KpuBHIe omTeheHor 1, moce6HO, HAUEIO CABECHOCTH U TTomTema (HeM. Treu und Glauben). %%
JonpuHoc omrreheHoT Mpor3uiiasu U3 paiibu YHbEHha U HEUNHEHha, KaJja CBOJUM ITOHAIIAmbEM
oMoryhu npoy3poKoBam-€ ITeTe, MPOIYCTH J1a M36erse nim cMamu ooum mrere. % Jlonpuroc
omreheHor Mo)ke OUTH M TIPOIYCT yIO30paBama OATOBOPHOT JIMIIA HA OMACHOCT HACTAaHKa
HeyoOHUajeHe M 030MIbHE IITETE, O K0jOj OHO HUje 3HATIO0 HUTH je Moro 3HaTn. 2%

VY noMeHy OArOBOPHOCTH 3a ITETY O[] )KMBOTHH-A HUje MOryhe NpUMEHUTH MPaBUiIo O
npucranky omrehenor. BGB TakBy MmoryhHoct He ypehyje. Mako 3akon o jaBHOM caoOpahajy
MIPONKCYje UCKIbYUEeHE OATOBOPHOCTH KOPHUCHHKA MOTOPHOI BO3MJIA YKOJIMKO je omTeheHo

%7 ipuMeHa aHanoTHje HEje JOMyITeHa

JIMIIE y4EeCTBOBAJIO Y YIPaBJbakhy MOTOPHUM BO3UIIOM,
y obnactu oO0jekTHBHE oAroBopHoctd. OBO je mocienuua Kay3uCTHYHOT ypehuBama

00jeKTUBHE OJTOBOPHOCTH IMOCEOHUM MPOMHUCUMA.

93 Byneru: § 254 BGB.

%4 BGH VI ZR 372/13 - LG Oldenburg. 3anociena y oArajuBauHuIiy je npeTpriena 030uibHE HOBpeJe Kaja jy je
3a ymne yjeo mac. Cyn je yTBpIMO Ja Kajaa JIUIE NMPUBPEMEHO H3JIOKU ce0€ OMACHOCTH O] KUBOTHIA W3
npodecHoHaIHUX pasiiora, 6e3 npey3uMarma HOTIIyHe KOHTPOJIE HaJl )KMBOTHOM, Tajla He OoCcToju MoryhHocT
ocioboljema pxKaolia UBOTUELE O] OATOBOPHOCTH, OMJIO Ha OCHOBY MOCTYIamba Ha COTICTBEHU PU3HK, OMJIO Ha
ocHoBy 3amTuTHe cBpxe § 833 BGB. Uumennia 1a je omrrehena 3anociieHa y oArajuBayHUIM 3HAYH Ja CE OHA
CBECHO M3JIa)K€ PU3MKY ONACHOCTH KOjy OJIM3MHA Ica CTBapa, ajik MOPEKIIO Te OMACHOCTH JISKH Y JpiKamby Mca,
Koje ocTBapyje BinacHuk. CTora 4nbEHUIA J1a je 1ac MmoBepeH omTeheHoj U J1a BIACHUK 1ICa HEeMa HElOCPEaHy
KOHTpOJTY HaJl ’hUM€ He JIMIIABa BIACHUKA CBOjCTBA JIPIKAOIIA.

95 BGH VI ZR 238/04. Owrehenn je gomao 10 kyhe TykeHUX Ja 6U MOKYNHO CBOjy BEPEHHMILy, Kaja Cy ra
Hananu wuxoBu ncu. Cyj je yTBpAKO TOMPUHOC omTeheHOr KOjU ce Oriie1a0 y HheroBOM HEONPE3HOM YJIacKy,
uMajyhu y By 3HaKOBHA YII030pEHha O OMACHUM IICHMA, YHE-CHHUIIM J1a TICE HUje BUJIEO0 Y IbUXOBUM Kyhuilama u
Jla My OBO HHMje Omia npBa nocera kyhu tyxenux. Melytum, ynpaso umajyhu y Buay Jia cy Ty:KeHH MOpaiu jia
OUeKYjy JoJla3aK TYKHOIIA, a Ja TY)KWJIAll HHje MOrao ca curypHoiihy aa npeTnocTaBu Aa cy rncu y kyhu (Mornu
cy na Oyay y kyhumama ca npyre ctpane ¢papme Wi BaH (hapMme ca Ty)KeHUMa), CyJl HEje YTBPIUO Ja je TyKujal
HCKJBYYIHBO OJITOBOPaH 3a MPOy3poKoBaHy ImrTeTy. CTora je Cyll yCBOjuO TY>KOSHH 3aXTeB 32 HAJOKHAY IITETE Y
BHUCHHH 011 75% HaKHaze, IOK je mpeocTainx 25% 01010 Ha UMe TOTIPHHOCA TYXKHOIa HACTaHKY IITETe.

%6 Bunern: § 254 BGB.

%7 Bunetu: § 8 (2) des StraBenverkehrsgesetz, 1909, in der Fassung der Bekanntmachung vom 5. Marz 2003,
BGBI. I S. 310, 919, das zuletzt durch Artikel 70 des Gesetzes vom 23. Oktober 2024, BGBI. 2024 | Nr. 323.
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5.1.2. OaroBopHOCT 3a MITETY KOjy MPUYNHUA KOPUCHA YKHUBOTHIHA

[Tpema § 833 II BGB o6aBe3a HakHae MITETE HE HACTAjE aKO je IITETy IPOy3pOKoBaa
nomaha XKHBOTHIbA KOja je HaMEHmheHa 32 00aBJbakhe IPUBPEIAHE JCIATHOCTH, MPOPECHje HITU
M3/IpKABaE JIPIKAOIIA, a OH je HAall30py KHUBOTHEHE MOCBETHO AY)KHY MaXKiby HJIM OW IITETa
HacTajia ¥ Jia je TIOCBETHO Iy)KHY Naxkmy. tberopa oroBOpHOCT je CyOjeKTHBHA U 3aCHHBA CE
Ha TPETIOCTaB/FEHO] KPUBHIIH.

[TorpeOHO je HCHyHEHE OMIUTHX YCJIOBa OATOBOPHOCTH: INTETa Kao MOCIenuIa
noBpesie 3alITHNEHUX HMHTEpeca, y3podyHa Be3a u3Mely moHamama JIpikaola KOpUCHE
KUBOTHEGE W HACTaJIe IITETE, MPOTHBIPABHOCT U KpuBHIA. [I0jMOBHU ITETE M Kareropuje
OATOBOPHOT JIMIA jeIHAKH Cy Ka0 M y CIIy4ajy OATOBOPHOCTH 3a INTETY O JYKCY3HHX
KUBOTHRA. [lakiby mocBehyjeMo TIojMy KOPHCHE KUBOTHEGE, TIPOTUBIIPABHOCTH U KPHBHIIH.

3akoHOABAIl je caM OrPaHUYMO MPUMEHY HaBEICHOT NpaBuiia Ha oMahe KUBOTHHbE,
Te ynorpeba NMBJHHX JKUBOTHIbA y MPUBPENHE CBpXE (300 BPTOBH) HHje oOyxBaheHa oBUM
npaBwimMa. [lojaM KOpHCHUX XHBOTHEA Ofipe)eH je Ha OCHOBY HHXOBE YHOTpeOe: 3a
o0aBJbame MPUBPEIHE JIETATHOCTHU, 32 00aBJbame Mpodechje WK 3a U3APKABAE JPKA0IIa.

XKusotume koje ciryxe o0aBsbamby MIPUBPEIHE AETAaTHOCTU CY, HA IPUMEP, CTOKA Koja
CIIy)KU TOJBONIPUBPEIHUIIMMA 32 By4y, 3a MNPHUIUIOA WIM 3a MPOU3BOIBY Pa3THUUTHX
MOTPOIIHUX TPOU3BO/IA. 32 U3PKABAKE JIPIKAOIA CIIY)KE )KUBOTHIGE YHjH CY TIPOU3BOIN WITH
oHe came onpeleHe 3a 3aJ0BOJbABAaE KMBOTHHX IMOTpeda camux ApiKajama, Kao MTO Cy
KUBHHA, CBHEbE WJIU KpaBe. AHjipejeBuh monBiaun aa usmel)y oBe jiBe kareropuje Hema OUTHE
U TPUHLMIK]ETHE Pa3JIuKe jep je YCIOBJbeHa €KOHOMCKOM HAaMEHOM KOHKPETHE JKUBOTHUHHE,
KOja ce Mema TOKOM HeHOT kmuBoTHOT Beka.’’® Ipumen6a jecTe TauHa KOMMKO je TauyHO H Ja
JbY/IM 3aMCTa 00aBIbajy IPUBPETHE aKTHBHOCTH PAJIH 337I0BOJbEHA CBOJHX KUBOTHHX MOTpeda.

Tpehy rpyny kopucHux aomahux >KMBOTHIbA YHHE OHE KOj€ CIIyXe MO3HMBY, OJJHOCHO
obaBJbamy npodecrje Koja HeMa MPUBPEIHN UK Oap MPBEHCTBEHO MPUBPEIHU KapakTep. To
Cy Hajuemhe 1cy U KOBU (Ha IpUMEp, MOJIHUIIM]CKU U BOJHHU), Ka0 U CBE JIPYTe JKUBOTHHE KOje
ce xopucte y apyre jaBHe cBpxe.’®® MurepecanTro je ma AuapejeBnh oBuapcke Iice W Tice
qyBape MOJbONMPUBPEIHOT Ta3TUHCTBA HABOAM KA0 MPUMEDP 32 KOPHCHE KUBOTUIE KOj€ CITYKE
nosuBy, >’ a He Kao mpuMep 3a KOPUCHE KHBOTHE:E KOje CIyKe 3a 00aB/bambe NPUBPEIHE

JIETAaTHOCTH WJIM W3pKaBamy Apxkaoria. OBO je caMo jOII jeaH MoKa3aTesb Jia Cy CBE OBE

98 M. Anapejesuh, [IpaBHa kBanudHUKaLKja KHBOTHESA, CTP. 99.
%9 1hidem.
910 |bidem.
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mojieie TIOKa3HOT KapakTepa — ITa cBe o0yxBara I0jaM KOPHCHHUX XHBOTHHbA. PedeHO je
HajOOJbE BUJBHBO YKOJIMKO CE YKMBOTHHbA, WHAYEC WM Y TPEHYTKY MPOY3POKOBama IITETE,
KOPHUCTHU y pa3uuuTe cBpXe. BUTHO je meHo onpeheme kao KOpHUCHE )KUBOTHIHE.

Hemauko npaBo pasnukyje npotuBipaBHOCT (Hem. Rechtswidrigkeit) u kpuBuity (Hem.
Verschulden). [TpoTuBmpaBHOCT ce cXBaTa Kao KpPIICHE MPaBHE HOPME U OJICYCTBO MPABHOT
ompapnama 3a TakBo Kpieme.’!! IIpoTHBIpaBHOCT TOCTOjH y CBaKOM Ciydajy Kaja je
noBpeheH Heku of 3amTHNeHUX MHTEepeca, YKOJIMKO MTETHUK (OATOBOPHO JIMIE) HE MOXKE Ja
JOKaXKe JIa MOCTOjJHU TIPaBHH PA3JIOT KOjU OIpaB/iaBa HEroBo nocrymname. [Ipema § 276 BGB,
OJI'OBOPHOCT JIMIIa 3aCHHMBA ce Ha Hamepu (HeM. Vorsatz) u Henaxmu (HeMm. Fahrldssigkeit).
3akoHoaBall ojipelyje mojaM Henaxkmwe, UCTHUyhH 1a Hena)kJbUBO IOCTYIAa OHAa 0c00a Koja He
MoKasyje MaXm\y Koja ce O] Bbe OYeKyje y AaruM okomHocTuma. CTaHmapa TaXme je
00jeKTHBH30BaH U U3PAKEH Ka0 HAYMH Ha KOjU OW Ce TIOHAIA0, HJIK Ce He OW MoHaImao, bonus
pater familias y NCTUM YNEBEHUYHUM OKOJIHOCTUMA. CTOTa, YKOJIMKO aKJbUBOM JIUILY Y UCTO]
cUTyaluju He Ou Owino Moryhe na mperno3Ha W CHOpeyd HacTymame IITeTe, HE IMOCTOjU
Henaxma."'? Canpixuna obaBese naxme ce onpelyje Ha OCHOBY CBHX OKOJTHOCTH KOHKPETHOT
ciy4aja, y3uMajyhu y 003up U BPCTY JKHUBOTHIY, HE€HE MOCEOHE KapaKTEPUCTUKE KOje Cy
Mo3HaTe ApKAOIy WM KOje Cy Mopaje OWTH IO3Hare, Kao M IPETXOIHO IOHAIIamke
xuBoTHIe.® YkommKo je mo3Haro /1a je mac cKJI0H J1a yjeJie Helo3HaTo JIUIE WK J1a KOBs yjene
Wi puTHe ocoOy Koja My mpube, of] ip>kaolia ce oueKyje Behu CTeneH naxme.

[TowyeBmu of Apyre MOJOBUHE MPOILIOT BeKa, NOUCTOBEhMBamke MPOTUBIIPABHOCTH Ca
MOBpEIOM 3alITHNEHNUX MHTepeca jé KPUTUKOBAHO Off CTpaHe MpaBHUX TeopeThyapa. Hbuxos
CTaB je Ja ce MpOTHBIPABHOCT YTBplyje, He copaMm pe3ynrara IOHallama (MoBpena
3amTHheHNX WHTEpeca), Hero CrpaM caMor MoHamama.”'* JIoBOJFHO je Ja ITETHUK CBOjHM
MOHAIIAkEeM HE JIOCTIIKE CTAaHIAp/ MaXJbHBOCTH KOjU C€ Ol Hera O4eKyje, T€ Jla yCJIOB
MPOTUBIIPABHOCTHU Oyze ucnymeH. Onira gyxHocT naxme (Hem. allgemeine Sorgfaltspflicht)
W3BUpE VYIpPaBO U3 3aKOHCKor TmojMa Hemaxkme (§ 276 BGB). V TakBoM cxBartamy

MPOTUBIIPABHOCTH, KPUBHIIA TIOCTAj€ Pa3Jior 3a ypauyHaBamE€ OJTOBOPHOCTH IPE HO YCJIOB

911 B. Markesinis, H. Unberath, op. cit., p. 79.

%12 C. van Dam, op. cit., p. 232.

93 BGH VI ZR 238/04. Omrtehenu je 610 HamaaHyT OJl CTpaHe TPH naca pace pordajnep u cradopy, Kaja je
nokyimao 1a yhe y kyhy tyxxennx. CyJ je uCTakao Aa AyHOCT MK Ap)kajiala ONacHUX rmaca moapa3syMeBa
Tpeay3uMame Mepa Koje Ou cripednsie 1a )KUBOTHIbE u3al)y U3 3aTBOPEHOT MPOCTOpA TIe Ce UyBajy U J1a HAHECY
npyruma nospene. llenehu okoTHOCTH y OBOM ciydaja, Cy[ je YTBPIHO J1a IpsKamke maca y Kyhu v mocTaBJbeHH
3HAIM YII030peHha HUCY MPEICTABIbANIN JOBOJbHE MEpE IPEI0CTPOIKHOCTH, UMajyhu y BUy J1a TICH HUCY OHJIH Ha
TIOBOILY | JIa j& OTBapame yJIa3HUX BpaTa OUIIo JOBOJHHO Ja 1ick n3al)y u3 kyhe u Hamaany omrteheHor, a Ty:xeHH
Cy 0YEKHBAJIU HETOB J0J1a3aK.

914 B. Markesinis, H. Unberath, op. cit., p. 81.
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oarosopHoctu. Mako Teopujcke pasiuke nocroje u3Mely oBa iBa IpUCTyIa, y CYICKO] IPaKCH
OHE HUCY U3HEIPUIIC PA3IUYUTO CYIH)CKO OJUTYUHBAE.

VYcBajame CyOjeKTHBHE OJITOBOPHOCTH 3a LITETE OJ] KMBOTHIbA IPEACTABIHATO j€
xomnpomuc u3 1908. rogune, ka0 0OArOBOp Ha HE3aI0BOJFCTBO MOJHONPUBPEAHNUKA. MelyTrm,
BPEMEHOM J€ OBO pelIeHhe MOCTAI0 MpeIMeT OTBOpeHe Kputuke. McrumaHo je na oBa
MpUBWIETHja Jp)Kajlalla KOPUCHUX >KUBOTHH-Q BHILE HHUjE OINpaBAaHa, UMajyhu y BUAY
moryhHocT ocurypama o pusnka mrete.”® Cynpocrasmsajyhu ce 6pojHEM HHUIHM]jaTHBAMA,
CyICKa IIpakca HHje YKHHYIa OBy paszIHUKy OCHOBAa OITOBOPHOCTH CIIpaM IpaBHE
kinacuduKalyje KUBOTUba. TakaB 3aJjaTak MpUIaaa 3aKOHOIABILY.

Kypuo3surer je 00jekTHBHA OATOBOPHOCT BIIACHUKA MOJHONPUBPEIHUX Ta3AMHCTaBa 32
TOBHE JXHBOTHIGE, KOjy TPOIHUCYje 3aKOH O OATOBOPHOCTH 32 XHBOTHY CpEAMHY. 3aKOH
MPONHCYje 00jeKTUBHY OJTOBOPHOCT BIIACHHUKA Ta3aquHCTBa ca rmpeko S00 kpmauwm, 1.700 cBuma
wm 100.000 xuBunapckux jenuaku.®® C 063upoM Ha To 712 je ped o MPUBPEIHOj AKTHBHOCTH,
O4YeKHMBaHO Ou OWJIO Na BIACHHUIM MOJHONPUBPEAHMX Ta3AMHCTaBa, 0e3 003upa Ha Opoj
KUBOTHHHA 32 TOB, CHOCE OATOBOPHOCT y ckiany ca § 833 II BGB. Mehyrum, 3akoHonasar je
JUCKPEIMOHO U3/1Bojuo (papme ca npeko 1.700 cBuma, 4uju BIaCHUK 00JEKTHBHO OJroBapa 3a

TIPOY3pPOKOBaHY IITETY, 10K BIacHUK dapme ca 1.699 cBuma oxrosapa cy6jextunHo.”’

5.1.3. OnroBopHOCT 3a MITETY O] TUBJbAYN

CaBe3Hu 3akoH o JIOBY ypelhyje ofiBujame JOBHE J1eIaTHOCTH, TPOnuUCyjyhu Hag KOjuM
JMBJBUM KUBOTHEHCKUM BpcTaMma je JIOB /103B0JbeH. CaBe3HU 3aKoH ypel)yje 1 OArOBOPHOCT 3a
IITETYy OJ AMBJHAYH, IPU YEMY M CBaKa Jp)KaBa MMa 3aKOHOJIABHY HAJISKHOCT 3a ypehuBame
JIOBHE JIEJTATHOCTH M OJITOBOPHOCTH 3a IITETY OJ] TMBJhaul. XHjepapXHuja OBUX MTPABHUX aKaTa
JI03BOJbaBa carjie/laBambe CaBe3HOr 3aKoHa O JIOBY, ca YHjUM ojapendama Mopajy aa Oymy
ycarjameHy 3aKOHU IMOjeMHAYHUX CaBe3HHX Apxasa. OJroBOPHOCT 3a IITETY O OCTaJHMX
JIMBJBHX )KUBOTHHA HUjE TIPaBHO ypeheHa.

3akoHO/ABAIl je HCTaKao Ja je CBpXa IpaBa Ha JIOB YCKO IIOBE3aHa ca 00aBe30M CTapama

0 IlPIB.]'I:El‘IPI,918 mITo O6YXBaTa U CIpCUuaBamEe MITETAa OA AUBJbAYU. JIOBHE OEIaTHOCTH Ce€

915 B, Markesinis, H. Unberath, op. cit., p. 712.

916 Buyietn: Anhang 1 zu § 1 des Umwelthaftungsgesetz (UmweltHG) vom 10. Dezember 1990, BGBI. | S. 2634,
das zuletzt durch Artikel 6 des Gesetzes vom 17. Juli 2017, BGBI. | S. 2421.

17 3. Flume, op. cit., p. 212.

918 Bunetn: Art. 1 des Bundesjagdgesetz (BJagdG), in der Fassung der Bekanntmachung vom 29. September
1976, BGBI. | S. 2849, das zuletzt durch Artikel 7 des Gesetzes vom 25. Oktober 2024, BGBI. 2024 | Nr. 332.
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onBujajy Ha TepuTopuju JoBumTa (HeM. Jagdbezirken), koja mMory OWTH TpUBaTHa WA
3ajenanuka.”!® TIpaBo 0Ba MMajy 4IaHOBH JIOBAaYKHX yIpyXema (HeM. Jagdgenossenschaft),
KOja yIpaBJbajy JOBHIITUMA, U JIUIA KOje UMajy TIPaBO CBOjUHE HA 3eMJBUINTY 00yxBaheHOM
rpaHHIlaMa JIOBUIITA.

Paau cnipevaBama mrere o JUBJhaYH, HOCHOIIM NIpaBa Ha JIOB M BJIACHUIU U JAPKAOIH
3eMJBUINTA Cy OBIAIINCHM Jia CIIpede yina3aK TUBJ/bayd Ha MPHUBATHO 3EMJBHIINTE, Ka0 U Jia
yIIame JUBJbad pajd MpoTepuBama ca 3emspumta.’?’ Opnamheno e He cMe J1a OIITETH
3eMJBHIITE, HUTH JIa MOBPEIY JTUBJbaY, IPUIMKOM MpeAy3MMarma 3allTUTHUX Mepa. [[pxaBa
yTBphyje 3amTuTHE Mepe 3a BUHOTrpaje, OamTe u Bohmake, Kao U 3a pacagHuke. Paszimor Tome
JICKW Y HETUIIUYHOCTH OBHMX BpcTa npBeha (KyJITHBHCAaHE BPCTE) Y OJHOCY Ha WIyME Yy
nosumty. Hempenysumame 3alITUTHUX Mepa HCKJbydyje MpPaBO Ha HAKHAMY IITETE OJ
muBsbaun.’?! Hocronu mpasa Ha J10B Cy MyKHH Ja IPETy3My Mepe 3a CMamemhe HOMynalmje
JMBJHAYH, [T0 HAJIOTY HAJJISKHOT TeJa. YKOJIMKO OHU TO HE YYMHE, HAJISKHO TEJI0 CAMOCTAITHO
MPHUCTYNa AaKTUBHOCTUMA CMameHa IMOIMyaluje JuBJbaud. [IpencTaBibeHO pelickhe uma
3HadajaH Opoj CIMYHOCTHU ca (PPAHITyCKUM YIOPETHUKOM.

OAroBopHOCT 3a MITETY O] IMBJhAYM j€ OTPAaHUYCHA Yy Torjeny omrTeheHnx nqodapa u
JMBJbAYM-IITETHUKA. [IpaBHA Kareropuja INTETe jeé HOPMATHMBHO CBEJCHA Ha INTETY Ha
3eMJBUINTY M BEreTalldju Ha 3eMJbUIITY, YKJbY4yjyhHM M IUIOIOBE KOJU Cy C€ OJBOJUIIH OJ
6uIbakKa, anu HUCY MPHKYIUbeHn.*?? JpyruM pednma, 3aliTUTY Y/KUBAjy 3eMJBHINTE, CATHUIE
Y TJTOJIOBU J10 OepOe. 3amTuTa 3eMJBUINTA HY’)KHO 00yXxBara orpaje win OpaHe, 4uje je cBpxa
orpahuBame ¥ 3amTHTa 3emJbuiTa. [IpaBo Ha HakHagy He oOyxBara ointehema wiIu
YHHUIIITEHA OCTATNX 00jekara, JoMahux KUBOTHIbA, TIa HU TIOBpe/e nia. [Iputom, mpaBo Ha
HAKHA/Iy HITETE MOCTOjU CaMO y OJHOCY Ha OHA 3eMJBHINTA KOja Cy JI€O JIOBUINTA HIIHA CE
rpanuue ca muM. [llTeta Mopa 1a moTHye o1 TMBJbaYM KOTIUTApPa, TUBJBUX 3eUeBa WK (a3aHa.
[IITera Kojy HaHeCy ApPyre BPCTE AMBJbAUYM HUjE HAJIOKHAIMBA MIPEeMa 3aKOHY, ajli MOXKE OUTH

oOyxBaheHa yroBopoM u3Mel)y JT0BauKOr yApyXemwa 1 3aKyImiia.

919 JToBumuTa Cy caM0 OHa 3eMJBHIITA TJIE€ CE HANA3€ CTAHUIITA MBJHUX KUBOTHESA M 00JIACTH HUXOBOT KPETamba
n obe30ehuBama xpane. [IpuBaTHa noBHINTA Cy jeAMHCTBEHE W IOBE3aHE O0JIACTH 3€MJBUILTA Y BIACHHIITBY
JEHOT WIIH BUIIIE JINIIA, KOj€ MOTY OMTH yIoTpeOJbeHE 3a IO0JbONPHUBPEY, IIyMapCTBO WM PUOOJIOB, a KOje UMajy
MOBPIIMHY 07 75 xexTapa win Bumre. CBa 3eMJBHINTA Yy OKPYTY Kao JIOKATHO] TEPUTOPHJATHO] jEANHULN WIH Y
Pa3IMYUTUM OKpYy3MMa, KOja He TPHUIIaajy TMPUBATHOM JIOBHIINTY, (GOPMHUPA]Y 3ajEIHUYKO JIOBUIITE YKOJIUKO
nMajy HajMame 150 xexrtapa mospmiuHe. Jlp)kaBe MOry y ojapeleHHM cHTyalfjamMa W Ja CMame MUHHMAITHE
BPEIHOCTH MMOBPILKHA pajad yrBphuBama gosumTa. Bugern: Art. 7 und 8 des Bundesjagdgesetz.

920 Bunern: Art. 26 des Bundesjagdgesetz.

92! Bunetu: Art. 32 des Bundesjagdgesetz.

922 Bupern: Art. 29 und 30 des Bundesjagdgesetz.
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OIroBopHOCT TEPETH JIOBAYKO YAPYKEHE KOje yIpaBiba JIOBHIITEM IJE je HacTajia
mrera.??® Teper HakHaze mrete pacrnopelyje ce Ha HOCHOLE PaBa CBOjUHE HAJl 3€MIBUIITEM
oOyxBaheHHM TpaHHMIIaMa 33j€HUYKOr JIOBUINTA, CPAa3MEPHO HUXOBO] BEJIMYMHH.
OnroBopHocT je o0jexTuBHA. [lo mpaBuiTy, TOBauKa yapyKemha 3aKJbydyjy YrOBOpE O 3aKyIy
3eMJBHINTA KOje MpHnaza JoBumty. OBUM yroBOpHMa 3aKyIIH MPEy3UMajy OATOBOPHOCT, T€
ce omreheno nmne HykHO BHMa oOpaha 3a HakHamy mrere. HbuxoBa OQroBopHOCT je
00jeKTUBHA, ajIM CE 3aCHUBA HAa YrOBOPY O 3aKyIly. YKOJIMKO omTeheHn He OCcTBapu MpaBo Ha
HaKHaJy IITETEe OJ] 3aKylalla, UMa IIpaBo Ja ce oOpaTu JIoBaukoM yapyxemwy. Kana je peu o
IITETH OJ AWMBJbAYHM HA NMPUBATHUM JIOBHINTHMA, OATOBOPHOCT 3aBHCH Ol YTOBOPHOI' OJHOCA
n3mely omreheHor nuna 1 Hocuona npasa Ha JioB. [1o npaBwmITy, HOCHIIAIl ITpaBa Ha JIOB Ouhe

Iy’KaH J]a HAaKHaJ1 IITETy YKOJIUKO jé OATOBOPAH 3a HEIPABIIHO BPIICHE IIPaBa Ha JIOB.

5.2. EHrnecko npaBo

AHTIIOCaKCOHCKA Cy/ICKa TpaKca pa3Buiia je pa3iMKOBame )KUBOTHHA KOje Cy OIacHe
[0 CBOjo] MNpuponu (ferae naturae) oj HEONACHUX KHUBOTHHA, KOJ€ Cy IO MpaBUIY
NpUITUTOMIbEHE (mansuetae naturae). ONaCHUM Cy Ce€ CMarpaje M OHE MPUIIUTOMIbEHE
KHUBOTHE-E KOJ€ Cy paHHje IMOoKa3aie CKIOHOCT Ka YHIbEmhY LITETE, a BbUXOBOM JPXKAoIly je TO
OmI0 T03HATO. 3a OTacHE KUBOTHHE BaXKUIIA j€ 00jEKTUBHA OATOBOPHOCT, JOK CE 3a IITETY O]
HEOIACHHUX JKUBOTHEHA OJITOBAPAIIO 110 TIPUHIIUITY KPUBHIIE.

Enrnecku cuctem nojeJMHa4YHUX JAEIMKaTa YUHU OJTOBOPHOCT 32 IUTETY OJ1 )KUBOTHHHA
CIIOKEHMJUM HO IITO je MpeTxXonHo yka3aHo. C 003upoM Ha U3BOp JeNMKTa (eHr. torts),
pa3MKyjeMO OATOBOPHOCT 3a INTETY O KUBOTHH-a pa3BUjeHY y common law cucteMy U
CTaTyTapHy OATOBOPHOCT 3a INTETy Of KMBOTHHbA, PErylHcany 3akoHoM.”?* Jlenmkrh cy ce
pa3BUWIIM Yy CYJICKO] MPaKCH, a MOTOM je M 3aKOHOJaBall IOoYeo Jla PEeryjMile HOBE JENUKTE,
ypehyjyhu IpymiTBeHy CTBapHOCT y pa3BOjy, Kao W Jla CHUCTeMaTusyje, Mema WU yKHIa

nocrojehe common law nenvkre.

92 Bupern: Art. 29 des Bundesjagdgesetz.

924 [leMKTH Cy ce pa3BUIIH U3 CPENHOBEKOBHUX HAJIOra KpaJbeBor ceKpeTapa (eHr. Writs), Koju cy 61 yciios ga
ce TpaxKu MpaBHA 3alITUTA MpeJ KpajbeM WM cyaoM. Hamo3u cy ce OIHOCWIIM Ha YHMECHHUYHO ojpeljeHe
cUTyalmje, o Kojuma cy noOWiIM CBoje uMe, 03HadaBajyhn HemomymTeHo (aKTHIKO IMOHAIIAke WIH TIOBpEE.
3aTo MITO je MPETXOAHO N0OHjame Haora OMiIo ycioB 3a oOpahame Kpalby WIIH CYIy, B&YKWIO je TIpaBuio aa 0e3
Hajora Hema rpaBa (enr. where there was no writ there was no right). C. van Dam, op. cit., pp. 100-101. Peueno
nojiceha Ha cucTeM Tyx0u (actio) puMcKoOr 1paBa, Te je BaKUIIO IPABHJIO Ja aKo HE IOCTOjH MPaBo Ha TYXOY
HE ITOCTOjU HU MPaBO.

244



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

JIBe common law Tyx0e THIIalle Cy ce OATOBOPHOCTHU 3a LITETE OJl )KUBOTUIbA, Scienter
U cattle trespass. JIenmuKT scienter 1MOCTOjao je y clydajy IITETEe KOjy MPOY3pOKyje OmacHa
KUBOTHIbA U JKUBOTHIHA YH]€ j€ OTTACHO CBOJCTBO MJIM HaBHKa OWJIa 1Mo3Hara apikaoiy. JlemuKT
cattle trespass o0yxBarao je ciiyuajeBe HEOBJIATNEHOT yiacka roBena Ha Tyhe 3eMIBHINTE U
TaKo MPOy3poKoBaHy mTeTy. CTaTyTOpHO MPaBO PETYIUCAIIO j€ OATOBOPHOCT 3a IITETE OJf 1aca,
Ha oCHOBY 3akoHa o ricuma (eHr. Dogs Act) u3 1865. ronuHe, KacHHj€ 3aMEHEHUM 3aKOHOM M3
1906. u nonymwen 3akoHoM u3 1928. rogune. Ciy4yajeBH HpOy3pOKOBama IITETa KOjU HUCY
oOyxBaheHU HaBeIEHUM JICTMKTHMA, PEIIaBaHu Cy y CKJIaIy ca IMpaBHIMMa OATOBOPHOCTH 32
nuisance, negligence nunu trespass.%?° JlemiKT nuisance THIA0 ce IITETE Kaja je MPUCYCTBO WX
MOHAIIAKE JKUBOTHIHE MIPEJICTABIbAJIO TPEKOMEPHY CMETHY MUPHOM yXKUBamy mpasa. Jlemukr
negligence 00yxBaTao je CBe CIIy4ajeBe KaJia j€ MITeTa O]l dKUBOTHUHE ITPEICTABIbAIIA TTOCICAHILY
MOBpeJie Ty)KHE NaKmkbe BeHoT Apxaona. CirydajeBr Mpoy3pOKOBamka IITETE Ka/la )KUBOTHUbA
Heopnamtheno mpehe Ha Tyl)y HENMOKpEeTHOCT WM HamaJHEe 4YOBEKa pa3MaTpaHd Ccy U Y
OKBUpHMA JAENuKTa frespass. JlogarHo, moryhe je MpUMEHUTH OATOBOPHOCT BIIACHUKA 3a
JICJCTBO CTBApH Ca HETOBOT 3eMJBHUINTA, YCTAHOBIbEHA Yy nipecynu Rylands v. Fletcher, xao u
OJITOBOPHOCT OBJamINeHor ap)kaona o0jeKkTa 3a IITETY KOJy HEroBU OBJAIINEeHU MOCETHOLH
npeTprie, Ha OCHOBY noceOHor 3akoHa (Occupiers’ Liability Act).

Hagenenu ciryuajeBu 0JIrTOBOPHOCTH Pa3MKY]jy ce 1o 0CHOBY. OJITOBOPHOCT 32 JICJIUKTE
scienter u cattle trespass, 10 3aKOHY O TICMa U y CJIy4ajy IITETE Of JejCTBa CTBAapH ca Tyher
3eMJBUINTA 3aCHMBA CE€ Ha OMACHOCTH KOjy J>KHBOTHIbY TIPEICTaBIbajy, OIHOCHO PH3HKY
BUXOBOI 4yBawa. Ca japyre cTpaHe, OArOBOPHOCT 3a JENUKTe nuisance W negligence M
OAOBOPHOCT OBJAIINEHOT Apxkaolia 00jeKTa 3aCHUBA]y C€ Ha KPUBHUIIH.

HeyjennaueHOCT OBHX pEXHMa OIrOBOPHOCTH HWHCIHpPHCAa je 3aKOHOAABIA Ja
HACTOjH Jla CHCTEMaTu3yje OITOBOPHOCT 3a IITETe Of KUBOTHHbA. VICTHIIAaHO je Ta OBH
CIIy4ajeBH JETUKTHE OATOBOPHOCTH, KOJU IOTUYY KHUBOT CBAKOT 0OM4YHOT rpaljaHuHa, Tpeda 1a
Oyly peryiaucaHd jeAHOCTaBHMM U ojpelheHMM mnpaBwinMma. HakoH BUIEAELIEHU)CKUX
MpUIpeMa W BHILIE HAUpTa Pa3IUYUTUX HAIMOHAJIHUX KOMHCHja, YCBOjeH je 3aKkoH O
KHBOTHEaMa (eHT. Animals Act) 1971. romune.®?® 3akon je ykmHyo common law nemvkre

scienter U cattle trespass, ypehuBameM 0JrOBOPHOCTH 3a CIIy4ajeBe IITEeTe KOjU CY MPETXOAHO

925 Temko je IIPeBECTH HA3UBE HABEJEHHX JIEIMKATA jep IIPBH KOPAK YBEK MPEJICTABIba JOCIOBHO 3HAUEHE PEUH,
KOje MOKE Jia yMarmM EUXOBO NPaBHO 3Hauewme. Nuisance o0yxBaTa OATOBOPHOCT 3a CMETarbe (MMHECH]E),
negligence 3a Hemaxmy, trespass 3a moBpeny CyOjeKTHBHOI Ipasa, cattle trespass 3a Heosnamhenu npenasak
rosena Ha Tyhe 3emipuinTe, SCieNter 3a 3HaFmE O ONACHOCTH KOjy JKHBOTHEGE INpeACTaBibajy. Mako he Ha
oaroBapajyheM Mecty OWTH 00jalllbeHO 3HaYeHEe CBAKOT JENHMKTa, 3aapxkaheMo eHrJecke Has3WBe paju
AyTeHTHYHOCTH U JIAKIIIET pa3yMeBama OBe 001acTu.

926 P, North, op. cit., pp. 2, 3.
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Oounu oOyxBaheHu OBUM JENUKTHMA, U IPOMEHHO MpaBUja OATOBOPHOCTH 3a LITETE O]l maca
npema 3axony o ncuma.®?’ VYpehenu cy ciydajeBu oOjeKTHBHE OITOBOPHOCTH 3a IITETE O
KUBOTHHA, 32 TIOJeAMHAYHO OMpezesbeHe cutyanuje. Mako perynuie onpelena orpannuema
OATOBOPHOCTH 32 JICNIUKT negligence, 3aKOH HE MEha U HE YKHJIa OATOBOPHOCT 3a negligence 'y
cllydajeBHMa LITeTe OJl )KUBOTHH-a. BaH OKBHpa 3akOHA OCTalIM Cy M CIIy4ajeBU OJTOBOPHOCTH
3a JICNIUKTE nuisance W trespass, OATOBOPHOCT BJIACHHUKA 3a JIEJCTBO CTBapU Ca HErOBOT
3eMJBMINTa M OJIrOBOPHOCT oOBjJamheHor jpkaouna oOjexta. Pasnuke OCHOBa OBHX
OIrOBOpPHOCTH cy ocTasie. OOIacT OMIITETHOT MpaBa Koja o0yxXBara IITETE OJ >KUBOTHHHA
Mpe/cTaB/ba KOMOWHAIM]y CcllydajeBa CYOjeKTMBHE W OOjeKTHMBHE OIrOBOPHOCTH, KOjU
MIPOUCTUYY U3 common law nenukara win 3aKoHa.

Ha npumepy mrere oz naca mryctpoBaheMo 3aCHUBAHbE€ OTOBOPHOCTH Y MEIIOBHUTOM
CHCTEMY EHIJIECKOT IpaBa. YKOJIMKO Iac MOBpeau Tyhy CToKy, mpuMemyjy ce oapeade 3akoHa
0 KMBOTHI>aMa 3a IITeTe o1 naca (00jeKTUBHA OATOBOPHOCT). AKO Mac MOBPEIN YOBEKa U UMa
OllacHa CBOJCTBA WJIM HaBUKE KOj€ Cy MO3HATE HETOBOM JIPXKAOIly, MPUMEY]y ce oapende
3aKoHa 0 )KHBOTHE-AMa 3a MTETE O] OMACHUX KUBOTHHA (00jEKTHBHA OITOBOPHOCT). YKOJIUKO
Tac MOBPEM Y0BEKA WIIM CTBAPU PA3JIMYHUTE O] CTOKE, a HEMa OTIACHUX CBOjCTBA MJIM HABUKA,
WIA OHE HUCY OWJie MO3HaTe JprKaolly, OJrOBOPHOCT C€ 3aCHUBA Ha JENUKTY negligence
(cy0jeKkTBHA OATOBOPHOCT). AKO je IITeTa Y IPETXOJHOM IPUMEpY HacTaia MPUIUKOM ITOCEeTe
o0jexTa rIe ce TCU JApKe, MPUMEHmYje ce 3aKOH O OATOBOPHOCTH OBIAIMINEHOT IpKaola
(cyOjekTHBHA OJTOBOPHOCT). YKOJIMKO Iac PEJOBHO WM TOBPEMEHO IMpejia3u Ha Tyhe
3eMJBHILTE U KOMa y OalllTh WU y3HEMHpPaBa >KUBOTHE-C HA TOM 3€MJBUINTY, UCIYHEHU CY
YCJIOBU OZITOBOPHOCTH 32 nuisance (Cy0jeKTUBHA OATOBOPHOCT). AKO I1ac KOjU MpHUIaJia BPCTH
OMacHUX Iaca MoOerHe ca 3eMJbUIIITA CBOT BIACHHUKA Ha Tyle 3eMJBHINTE U TaMO TIPOY3POKYje
MITETY, ©UMa MeCTa MpUMEHH TipaBuiia u3 Rylands v. Fletcher (o6jexTuBHa oaroBopHocT). Ha
Kpajy, YKOJIMKO C€ HE MOTY NPUMEHUTH OPYTd OCHOBU, omTeheHH yBEK MOXe MOTPaKUTH
3alITUTY y OKBHPY JEIHKTa negligence, ako MOCTOJH TMOBpeNa JIyXKHE MaXHke UyBama U
HaJ30pa HaJl )KUBOTHHOM (CYOjeKTHBHA OATOBOPHOCT).

Omrehenn cHOCH TepeT W300pa MPaBHOT ITyTa 3alITHTE M IMOCIEANIE TOT MU300pa.
VYKOIMKO HE JIOKa)ke MCIYHEHOI YCJIOBa 3a MOCTOjae OATOBOPHOCTH y OKBHMpa M3abpaHOr
NeNUKTa, common law WM CTaTyTapHOI, OH TyOM MpaBo Ha HakHanay mrTere. CioxkeHa
CTPYKTypa OAIITETHOT TpaBa TMOKpEHyJIa je OpojHe pacmpaBe O TOTpeOHu HEHE

panMoHanIn3anmje, Kpo3 yTBphuBame KOHAYHOT Opoja mocTtojehux nenukara M HHUXOBO

927 Buneru: Sec. 1 of the Animals Act 1971.
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cBohewe Ha Mamu Opoj. Maeje o pedopMu OAIMITETHOr IMpaBa yBEK IOja3e Ol JCIHKTa
negligence, y3 ATambe MITA MOPE]] Hera 3aIp)KaTu U ca KOjUM OIpaBiameM, uMajyhu y Buay
Pa3rpaHaTOCT KOHIENTa AykHe naxkme.’?8 Ctora je y mpouecy panuoHanu3ammje omTeTHOr
1paBa noceOHy Nakiby NOTPeOHO OCBETUTH 00jeKTHBHO] oarosopHocTi.’?® OnrosopHocT 3a
[ITETe O] JKUBOTHIbA YIPABO je MPUMEP TPAJAUIHOHATHE 3aCTYIJbEHOCTH OOjEeKTHBHE
oaroBoproctu. Komucuja 3a pedopmy rpalhaHcKompaBHE OATOBOPHOCTH 3a IITETY Of
KUBOTHIbA TpEAJiarajia je yKujaame 00jeKTHBHE OATOBOPHOCTH M OOyXBaT OBHX CllydyajeBa
mrere y okBupy negligence.®3® Opaj npeuior, cana Beh mona Beka crap, Huje npuxsahen.

VY HacTaBKy mNaxmy heMO MMOCBETHTH IMOjeMHAYHUM CilydajeBHMMa IITETa Of
KHUBOTHIbA. OJITOBOPHOCT 32 INTETY O OMACHUX JKUBOTHHA, 32 IITETY KOjy MPHYUHH 3aJTyTana
CTOKa W 3a MITETy OJ Iaca je peryimcaHa 3akoHOM O KuBoTHmama. [loceOHO je ypehena
OJITOBOPHOCT 3a WITETY OJ JKMBOTHIbA HA jABHOM IyTy. Y TIPEOCTAIUM CIy4ajeBUMa,
OIFOBOPHOCT C€ MOCPETHO BE3yje 3a IITETE OJ1 JKUBOTHIbA, HA OCHOBY HHXOBOT yII0J00/baBamba

l'IOjMy CTBapu. IIITera o HEBIACHUYKHUX JUBJBUX KHUBOTHIHA HI/Ije HagOKHaaAuBa.

5.2.1. OnroBopHOCT 32 ONacHE )KUBOTHHE

Common law RenVKT Scienter TUIA0 c€ OATOBOPHOCTH Jpkaoua (eHr. the keeper)
KUBOTHHE KOja IMa CKIIOHOCT JIa TIPOY3POKYje MTETYy APYrOMe HITH HEKY ONTaCHY OCOOMHY WITH
naBuky.*! Peu je 0AroBOpPHOCTH 3a JMBIbE KUBOTHEE (ferae naturae) W 3a HPUMUTOMIbEHE
CKJIOHE YMIEHY IITeTe (mansuetae naturae), ako je Ta HUXOBa OocoOMHa Ouila MO3HATa
IprKaoiry. Y IPBOM ciy4ajy BasKd HEOOOpHBa MPETIIOCTaBKA 1A j€ )KUBOTHHA OTAaCHa, Y IPYTroM
je moTpebaH A0Ka3 3Hama Apkaona. Mehytum, nako ce 3axTeBaiio 3HAHE APHKAOIA O IITETHUM
HaBHKaMa WJIU CKIIOHOCTHUMA XKUBOTHIHE, KpUBHIIA HUje OnjIa yCIIOB ONrOBOpHOCTH. Ped je Oumna
0 O0jeKTUBHO] OJATOBOPHOCTH, 3aCHHUBAHO] Ha OIMACHOCTH KOjy IMBJbE XKUBOTUIE WIIU
KUBOTU-E CKJIOHE IITETH MPEACTaBIbajy 3a IPYIITBO.

O06jexTrBHA OATOBOPHOCT BIIAaCHUKA (€HT. the owner) onacHe >KHBOTHHE pa3BHjeHA je Y
Cynckoj mpakcu. Y npecynu May v. Burdett, u3 ipse nmonoBuHe XIX Beka, 3ay3eT je Ouo cTaB

Ja BJIACHHUK OIIaACHE XMBOTHILC, KOjI/I 3Ha 3a BbCHE OIIACHC HAaBUKE, OAroBapa 3a ITCTY KOJy OHa

928 K. Oliphant, Rationalising Tort Law for the Twenty-First Century, pp. 54-55.

929 |bidem, pp. 55-58.

930 Report of Committee on the Law of Civil Liability for Damage done by Animals (1953), Cmnd 8746. Haseneno
npema, The Law Commission, Civil Liability for Animals, Her Majesty’s Stationery Office, London, 1967, p. 5.
%1 P, North, op. cit., p. 3. R. Mulheron, op. cit., p. 74.
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IIPOY3pOKyje apyrome, 6e3 0631upa Ha cBojy kpuBHIy.>>? BiacHHUK ce HHje MOrao GpaHUTH Ja
HHUJj€ TIOBPEINO 00aBe3y MaXHE jep j€ OCHOB OATOBOPHOCTH Y PU3HKY KOJH CE€ CBECHO IIpey3uMa
HaKOH Ca3Hamba O CKJIOHOCTH >KUBOTHILE Ja YMHU IITETYy. 3aKoH o ncuma u3 1906. ronune
YTBP/IMO j€ /1a CBU IICH UMa]jy CKJIOHOCT YHIHCHA IITETE, TE je OCTAI0 U3JIHIIHO JIa Ce I0Ka3yje
71a 1M TI0jeIMHAYHH T1aC MMa TaKBe HaBUKE, KA0 U J1a 1M je BIACHUK 3Hao win He, >

3aK0H 0 )KMBOTHIbaMa YKUHYO je HaBEIICHH JCITUKT U YPEIHO 00jeKTHBHY OJTOBOPHOCT
npxaona (eHr. the keeper) )HBOTHIbE KOja TpHumana omacHoj Bpetu.®®* 3akon nedunnme u
10jaM OIMacHe BPCTE — TO j€ BPCTa Koja HHje yoOM4ajeHO HAacTameHa U MPUIHUTOMIbEHA (CHT.
domesticated) Ha OpuTaHCKMM OCTPBHMMA M 4YHja ojpaciia jelMHKa MMa KapaKTepUCTUKe 300T
KOjHX je BEpPOBATHO Jia O, YKOJIMKO HHUje ciiyTaHa (eHr. restrained), mpoy3pokoBaia 030UIbHY
ITeTy MM O GHII0 KOja IITeTa Kojy mpoy3pokyje ouna omacha.®®® Jlakie, omacHe XKHBOTHEE
Cy OHE Koje Cy CIIOCOOHE J1a TIPOY3pOKY]jy 030MIBHY IITETY aKo ce cioboxHo kpehy. % ITopexio
OBaKBe JC(QHUHUIIU]E JISKU Y NCIHUKTY Scienter, y OKBHPY KOT' Cy )KHUBOTHIbAMa ferae naturae
cMaTpaHe yIpaBo OHE KOje HeMajy TIPUPOIHO CTAHUIIITE HA OPUTAHCKUM OCTPBHMA, 0€3 003upa

938 360r

Ha cBOjy 6nary Hapas (Hnp. cioroBu).”’ CynoBH Cy TyMaumiIH HPUPOLY KUBOTHESE,
yera je MUTambe MpaBHe Kilacu(UKalnje >kUBOTHHE-a OUII0 O OJUTYYHOT 3Hauaja 3a OCTBAPUBAE
3alITUTE y OKBUpHUMA ofrosapajyher nenukra. JlMBJbe KUBOTHEE yOOUUYajeHO NMPUCYTHE HA
OpUTaHCKUM OCTPBHMA CMaTpajy ce OIAaCHUM JKUBOTHH-aMa. J[pikame OmacHuX )KUBOTHUIbA per

se Huje 3abpameHo,’

aly ce y ciydajy HITeTe AprKajal] He MOKe OpaHUTH HE3HAmEM O

HUXOBUM OITACHUM CBOjJCTBMMA MJIM 0cOOMHaMa (BaXu HEOOOpHBa 3aKOHCKA MPETIOCTABKA).
[Tocneauiia mpeTxoaHOT MpaBHiia jecTe Ja Ce He CMaTpajy OMACHUM >KUBOTHHaMa OHE

KUBOTUICKE BPCTE€ KOjeé Cy yOoOHMUYajeHO HAacTameHe M MPUIUTOMJbEHE Ha OpUTaHCKUM

octpBuMa. To 3Ha4M J1a ce OMKOBU M OBHOBH, IPUMEPA pajii HaBEACHU, HE CMaTpajy OMacHUM

92 May v. Burdett, [1846] 9 QB 101, 115 E.P. 1213, jenan je ox mpeleHeHaTa KOjU je€ YTBPAUO NPUHIIUIT
objexTrBHE oaroBopHocTH (eHr. strick liability), omHocHo mpuHIKMIT HEOGOPUBOT J0Ka3a Hemaxme (eHr. prima
facie liability for negligence without declaration of negligence). Yrephena je oAroBOpHOCT TYKEHOT 3a HITETY
KOjy je IpEeTpIieo Ty Kuall (M ’beroBa JKeHa) ycie]] yjea MajMyHa, KOju puiiaaa Ty>KeHOM, jep je ped O IUBJbO]
xuBotumby (ferae naturae) 3a kojy je ommuTe MO3HATO Ja MMa HaBUKE Ja MOBpelyje Jbyje WM YUHH IITETY.
Hocrynno Ha: https://vlex.co.uk/ (mpuctyn Ha man 15.12.2023. roauue). Heramuuje, R. H. K., Tort-Animals—
Scienter, Glanville v. Sutton [1928] 1 K. B. 571, The Cambridge Law Journal, Vol. 3, No. 2, 1928, p. 288.

933 Buzetn: Sec. 1 of the Dogs Act 1906. M. Anjpejesuh, [Ipasna kBanndukaiuja XUBOTHBA, CTP. 98.

934 Buneru: Sec. 2 (1) of the Animals Act 1971.

935 Bupnetu: Sec. 6 (2) of the Animals Act 1971.

936 R, Janal, Extra-Contractual Liability for Wrongs Committed by Autonomous Systems, in: M. Ebers, S. Navas
(eds.), Algorithms and Law, Cambridge University Press, 2020, p. 184.

%7 P, North, op. cit., pp. 34, 35.

98 C, van Dam, op. cit., pp. 404, 405.

93 3y3erak npecTaBibajy ONacHe HaCMHHE 11aca Koje Cy 3a0pameHe Ha OpUTaHCKKM OCTPBMMA, O YeMY je paHHje
Omio peun. 3aKOH O ONACHUM AUBJBEMM HBoTHE,aMa (Dangerous Wild Animals Act 1976) ypelyje yciose mon
KOjHMa ce IOjelHe BPCTE OUBJBHX JKUBOTHE-A MOTY Ip)KaTH. 3aKOH Ce HE OJHOCH Ha JUBJbE KHBOTHIHE Y
300JIOIIKAM BPTOBHMA, Ha KOje ce mpuMemyje Z00 Licensing Act 1981.
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KUBOTHaMa. 3a JKMBOTHEE KOj€ HE MPHUITAJIa)y OMacHO] BPCTH, ApiKajall 00jeKTHBHO
OITOBOpA YKOJHKO Cy HCIymeHe onpeljeHe mpeTnocTaBke 360r Kojux ce cmarpa omnacHom. 4
[IpBu, nma je mTera TakBa 1ga OW je JKUBOTHHbA, YKOJMKO HHjE€ CIyTaHa, BEPOBATHO
MpOy3pOKOBaja WM Koja Om Owmia 030MJbHA J1a je JKMBOTHEE MpOy3pokyje. Jpyru, na
BepoBaTHOha MpOy3pOKOBama IITETC WIM HEHE 030MJBHOCTH IOCTOjU 300T aOHOPMATHHX
ocobuHa xuBoTHIE. Tpehe, na cy oBe abHOpMaiiHEe 0coOnHE Ouie mo3Hare apxaoiry. Ca Tpu
3axTeBa MOPajy OUTH KyMyJaTUBHO MCIymheHa. OBa kareropuja ooyxsara gomahe KUBOTHbE,
aJli ¥ TIPUIIUTOMJbEHE TUBJBE BPCTE, Kao IITO Cy gomahu 3e4eBH wuian nomahe marke. 3akoH
M0CTaBJba 3aXTEB BEpPOBATHONE HACTYIAha IITETE WK 030MJBHOCTH IITETE, KOJH CE UCIPILIBY]e
Y Pa3syMHOM O4YeKMBamYy IITeTe, anu y BeheM creneny Ho uncta moryhnoct. %4

[ToBomoM mITeTe KOjy MPOY3pPOKYjy JKHBOTHUEE KOj€ HE IMPHIIAJajy OIAacHO] BPCTH,
pa3nuKyjy ce JBE CHTYyallHje: a) KaJa je BepoBaTHO Ja OW >KUBOTHHbA, aKO HHjE CITyTaHA,
MIPOY3pOKOBaJIa IITETY, U 0) Kaja Hije BEpOBATHO Jia OW )KUBOTHHbA IPOY3POKOBaIa IITETY, aJln
ako Ou mTera OWia MPOy3pOKOBaHA BEpOBaTHO je na Ou Owmna o30uipHa. Y o0a ciydyaja,
BepoBarHoha MpOy3poKOBama MITETE WM O30MJPHOCTH MLITETE IMOBE3aHA j€ ca ONACHUM
KapaKTepHCTUKaMa KUBOTHIGE, KOj€ WHAue HUCYy TPUCYTHE Y HbEHO] BPCTU (3aTo Cy
aOHOpMalHe), a Koje cy Ouiie Mo3HaTe HBEHOM JIPKaolly. YCIoB aOHOPMATHUX 0COOMHA 3HAYU
Jla IprKasall HAje OArOBOPaH YKOJIMKO Ce )KHBOTH A IIOHAIIAja y CKJIaay ca KapaKTeprucTuKama
CBOj€ BpcTe (HIP. HOPMAJTHO j€ Ja C€ KOW UTpa U Y TO] UTPH Yyjelie WM PUTHE APYTOT KOma,
amy He U 4yoseka).>*? AGHOpMaHe KapaKTEpHCTUKE Cy OHE KOje HHMCY yOOUdajeHO TPHCYTHE
KO/l IPUITaJHUKA JJaTe BPCTE )KUBOTH-A WITH KOj€ Cy MPUCYTHE caMo y ofipel)eHo Bpeme miu y
ofipeheHoj cuTyauuju (HIIp. KEeHKa Kajla Ma MIIaJyHIle, MyXjaK y BpeMe napema).

VYcnoB 3Hama Apkaorna 0 aOHOPMATHUM KapaKTepHCTUKaMa KUBOTHIE j€ UCITYHCH
YKOJIMKO j€ JAp KaJiall 3Hao 32 HBUX, YKOJIUKO je HEeroB MOMONHUK 3HA0 WM YKOJIMKO je 3HAO
ynaH fgomahuHcTBa npkaona, miahu on 16 roguna. Jloka3 3Hama Jpkaolia NpercTaBiba
YUIbEHUIIA /12 j€ )KUBOTHEHA paHH]j€ MPOY3pOKOBasia WIIM HEYCIEIIHO IMOKYIIaa J1a Ipoy3poKyje
ucty Bpery mrere. Takohe, moryhe je qoka3uBaTy Ja >KUBOTHHbA UMa OTIACHE KapaKTEPUCTHKE
KOjé Cy TIO3HATe APKAOIy HAKO KMBOTHH-A PAHU]e HHUje TIOKYIIANA a yIHHHI KaKkBy mTeTy. 43

[IpeTxoqHO HaBegeHa NpaBUia MOKa3yjy Kako je 3aKOH CadyyBao pa3IUKOBAE

KUBOTHIbA Ha OMAacHe (ferae naturae) u MPUNHUTOMIbEHE (mansuetae naturae), Koje je OUIO

90 Bunern: Sec. 2 (2) of the Animals Act 1971.

%1 R. Mulheron, op. cit., p. 92.

%2 p_North, op. cit., p. 51. R. Mulheron, op. cit., pp. 95-100.

%3 P, North, op. cit., pp. 59, 60. R. Mulheron, op. cit., pp. 100, 101.
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KapaKTePUCTUYHO 3a JENUKT scienter. OBaKBUM DPETYIIMCAHEM, 3aKOH j€ HACTOjao Ja peliu
POOJIeM Pa3IMIUTOT CYJCKOT OJUTYYHBamka y MUTakbUMa MPOIICHE TIPUPOJIE )KUBOTUILE, J1A JIN
je omnacHa WM IPUIUTOMIbEHA, ¥ YCIOBa OJTOBOPHOCTH 32 IITETY KOjy OHE TPOY3POKY]Y.

Kana je pe4 o mTeTu ojf ONAacCHUX JKMBOTHHbA, 3aKOH HE TOCTaBJba YCJIOB Ja IITETa
TIpeICTaBIba PE3yNTaT [AelloBamba HEeHNX ONacHUX KapakTepuctuka.*** Oxprosapa ce 3a 6umo
KOjy IITETY Y YHjeM je MPOY3pOKOBakY y4eCTBOBAJIA OMACHA JKUBOTHHA, OMIIO HAHOIICHEM
TEJICCHUX TOBpea OMJI0 YHHUIITEHEM WK omTehemeM Matepujamaux nodapa. Paau ceohema
o0rMa OBE OJITOBOPHOCTH Ha Pa3yMHY MEpY, Y CYICKO]j ITPAKCH je pa3BHjeH CTaB Ja IIITeTa Mopa
na Oynie TUpeKTHA MOCTIeIUIA IeTI0Bakha )KUBOTULE, OJHOCHO J1a HE CME OUTH TOJIMKO ylajbeHa
noceauna Kojy Huje 6uno moryhe npensuaetn.* ITpernocTaBka y3podne Be3e je anconyTHa:
HITETa KOja HACTaje Y BE3U Ca OMACHOM JKUBOTHEOM, CMaTpa Ce Jia TIOTHYE O] U3BOpa PH3HKa
OIACHOCTH KOjU OHa mpezcTaBsba. Ca Apyre cTpaHe, Kaja je ped O ITETH OJ1 )KUBOTHA KOje
HE TPUNAJajy OMACHO] BPCTH, aJli UMajy HEKY OIAacHY KapaKTEPUCTHKY, YCIIOB OATOBOPHOCTH
jecTte ga mTeTa MpeACTaBba PE3YITaT JejOBama yIpPaBO TE ONACHE KapaKTEPHUCTHKE.
[IpermocraBka y3podHe Be3e je 000pHBa M OATOBOPHO JIMIIE MOXKE Ja JIOKasyje Jia je ITera
MOCJIENIa HOPMAJIHOT TOHAIIalkha KUBOTHHLE, WK J1a j€ MOCIeIuIa OlacCHE OCOOMHE KOjY
KHUBOTHHbA HUj€ paHUje TI0Kazaja U 3a KOjy HeH JIpKaall H1je 3Hao.

OIroBopHOCT TEpeTH JpsKaola >KUBOTHEE, OTHOCHO JIMIE Koje UMa e(eKTUBHY
KOHTPOJTY HaJl )KUBOTUEHOM, YaK U KaJa JPyro JHIle, Kao TOMONHUK, yoTpeOsbaBa sKUBOTHIDY.
Jpokanar; Moxke OMTH HEMOCPETHYU WITK TIOCPEIHH, JTU j€ HY)KHO J]a IMa BJIaCT U KOHTPOJTY HaJl
*uBOoTHEHOM. OH je ofroBopan 0e3 0031pa Ha TO Jia JH je HCTOBPEMEHO M BIIACHHUK KHBOTHEHE.
BracHuk he ce cMarparyi mocpeHuM JIpyKaolieM YKOJIHMKO je 33apKao BPIICHE KOHTPOJIE Ha
KXUBOTHEHOM.>*® Orpannueme je TTOCTaBbEHO y TOIIEy y3pacTa JIMIA — JpKanal He MOXe
OouTH yuiie miahe ox 16 roguHa.

Kana je peu o kyhHOM JbyOHMILY, IpKAOIEeM JKUBOTHELE CE€ CMATpa IiaBa JoMahHHCTBA
(enr. head of a household) naxo xuBoTHRa NpHUNaga wiany JoMahHHCTBA KOjU j€ MaJIOJIETHUK
miahu on 16 roguna. [1o mpaBwity, rmaBom kyhe ce cMarpa poautesb. Ha oBaj HauWH, €HIIIECKO

MpaBo je u30ero MUTamkbe OJTOBOPHOCTH MAJIOJIETHOT JPiKaolla JKMBOTUE. Mako KUBOTHbA

944 Jlenmkr SCienter cagpxao je CympoTaH yclIoB, KOjH j€ JIENIOBa0 Kao 3HAYajHO OTPaHUYEe. YKOJIMKO j€ Mac y
HEKOj NPETX0/JHOj NPHIIHIIN yjeo KO3y, IITO je Mo mo3Hato BiacHHUKY, Cyx je y cilydajy Kaja je rac yjeo YoBeKa
MIPEeCyYINO J1a HerOBOM BIIACHHWKY HHje OWIla MO3HATa HeroBa OMacHa HaBHKA jep ce HHje OJHOCHIIA Ha Yjeaame
spyi. Osborne v. Chocqueel [1896] 2 Q.B. 109. Jemnako Tako, yKOJHKO je KOH MMA0O HABHKY Ja yjena Ipyre
komwe, Cyn je y cilydajy Kaza je KOl yjeo YoBeKa MPEeCyaro Jia ’herOBOM BIIACHWKY HUje OWiIa TI03HATa HeroBa
oTacHa HaBHKa jep ce HUje oJHOCHIIA Ha yjename jbyau. Glanville v Sutton [1928] 1 Q.B. 571. HaBeneno npema,
R. H. K, op. cit., p. 287.

%5 P North, op. cit., pp. 47, 48.

96 |bidem, pp. 23, 24, 26. R. Mulheron, op. cit., pp. 86, 87.
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MpUIIaga MaJOJICTHUKY (KYIJb€HA WM JOOWjeHa Ha TOKJIOH, MaJIOJIETHUK C€ CTapa O HOj U
BpIIHU e(peKTUBHY KOHTPOITY H€HOT MOHAIIamka, [T03Haje IheHEe 0COOMHE), APKAOIIEM CE cMarpa
poautesb. To WCTOBpeMEHO 3HAYM Ja ce JAp)Kajal He MOXE OCJIOOO0IUTH OATOBOPHOCTH
N0Kazyjyhu na My mTeTHE 0COOMHE KUBOTHELE HUCY OHJIE TIO3HATE U3 Pa3jora jep ce HeroBo
JIeTe CTapa O )KUBOTUIU. Y OBOM CIIy4ajy HHjE ped O OATOBOPHOCTH 33 MAJIOJICTHY JIEILy, Kao
CITy4aj OJITOBOPHOCTH 3a IpYTror, Beh 3akoH mocTaBsba HEOOOPUBY MPETIIOCTABKY Ja j€ POAUTEIh
Ap Kanal KUBOTHIE YKOJIMKO OHA MPHIAJa WM C€ Hala3W y Jp>KaBUHH H-ETOBOT 4IaHA
nomahunacTBa Mitaler o 16 ronuHa U 1a My je OrlacHa 0COOMHA KUBOTHIHE TIO3HATA aKO j€ OHA
Mo3Hara TOM WiaHy JoMahWHCTBA. AKO jEIHO JIMIC HEMa UCKJbYYUBY JIP)KaBHUHY, OHJIA CY
COJIMJIAPHU OJITOBOPHH CBHU JPIKAOIIH.

[TpumeHa HaBe/ieHE 3aKOHCKE MTPETIIOCTABKE TPIH OTPAHUYCHE Y MOTTIey TI0jMa YiaHa
nomahuHacTBa. HecmopHo je na cy wiaHoBu 1oMahWHCTBA JUIA Y TPaBOj JIMHHUjH CPOJICTBA KOja
KUBE 3ajeTHO (pOAUTEIbH U Aetia). MelyTum, yKoIuKo je cecTpuyrHa Win OparaHall y rocTuma
KOJI TETKE WJIM YjaKa HeJleJby JaHa U TOBEJIH Cy CBOT KyhHOT JbyOUMIIa, OTBOPEHO j& MUTAbE
7la M C€ TeTKa WJIM yjaK Kao cTapeuinHe JoMahmHCTBA cMaTpajy aprKaoleM Tor mca. Jlaswe,
YKOJIMKO BUIIIE MIOPOUIIA )KUBH 3a]€THO TEKE j€ OAPEIUTH cTapemnnHy foMahuncTa. [Tutame
je TyMauema | Jia JIM ce MOCTaBJba YCJIOB )KUBOTA y ucToM nqoMmahuHCTBY. [1ojam nomahuHcTBa
HUje OrpaHUyYeH Ha UCcTU cTamOeHu mpoctop. OACyCTBO 3ajeTHUUKOT XKHUBOTa (JeTe Miahe ox
16 ronuHa uma kyhHoOr JpyOMMIIA U KUBU Y UHTEPHATY) yMambyje MOTyhHOCT MpUMeEHe OBOT
MpaBujia, aJii 3aBUcHhe 0J1 OKOJTHOCTH CBAKOT TOjeIMHAYHOT CIIydaja.

VYKOIHMKO HUBOTHHA OOETHE, 3aKOH MPOMUCYje Aa JprKalial] 0CTaje OJroBOPHO JIMLE
CBe JIOK JPYTH HEKO He CTEKHE CTaTyc JApiKaolla, Ha OCHOBY JAp/KaBHHE U TipaBa cBojune.’t
Common law TpaBuIa WCTHIANA Cy Pa3INKy CIIpaM BPCTE KMBOTHEE Y OBOM Ciydajy.®*8
VYkonuko moOerHe MMBJba )KUBOTHbA (Ha TIPUMED, JIMCHIIA), JpXKaJal] ce CMaTpao OATOBOPHUM
CBe JI0 TPEHYTKa JIOK KUBOTHIbA HE J0CIE Y AUBJBHUHY, OJHOCHO JIOK C€ HE BPaTH y MPUPOIHO
CTaHUIITE. YKOJIMKO MOoOEerHe Apyra >KMBOTHIbA, JprKajiall ce CMarpao OJATOBOPHUM CBE JIOK
JpYyTro JIAIE HE CTEKHE MPaBO CBOjUHE WJIM JIP)KaBUHY HaJ XKHUBOTHEOM, OJHOCHO JIOK HE
MOCTaHe HOBHU JApykajail. JIuie koje 3aapku MOOerTy >KHBOTUBY Ja OW je CIpeduusio Ja
MIPOY3pOKYje ITETY WK J1a OU je BpaTUIIO BIACHUKY, HE CMaTpa ce JIp’KaolleM Ha OCHOBY OBAaKO

YCHIOCTABJbCHE ,[[p)KaBI/IHC.949

%7 Bunetu: Sec. 6 (3) of the Animals Act 1971.
%8 p_ North, op. cit., pp. 29, 30.
%9 Bunetn: Sec. 6 (4) of the Animals Act 1971.
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OnroBopHocT apskaonia je objektuBHA. Jla Ou ce 0cino0oanuo O OATOBOPHOCTH, OH
MOJKEe Jia JIOKasyje Ja je omreheHrn MCK/bYYMBO KPHB 3a IMPOY3POKOBaHY INTETY HJIM Ja je

).%%0 Viomuko je omrehenn 6uo

MPUXBATUO PU3MK HACTymama mrere (eHr. assumption of risk
CBECTaH J1a je ped O OMaCHO] BPCTU HJIU JIa )KUBOTHIHA M OMTACHE KapaKTEPUCTHUKE, TE CBOJUM
JeTI0OBakbeM CKPUBHUO INTETy (HIp. yIIa0 y KaBe3 ca TUTPOBUMA y 300JIOIIKOM BPTY) WU
IPUCTA0 Ha PU3MK IITeTe (HIpP. MOKYIIA0 Aa ce MpUOMmKN paan ¢ororpaducama KBOULHU ca
nuirhuMa), Ipkanal HUje OATOBOPaH. 3aKOH IMPOIHKCYje jeHO OTpaHUYCH:E: HE cMmarpa ce
MIPUCTAjarbeM Ha PU3UK YKOJIHMKO JIUIIE 3arl0CIEHO Ka0 MOMONHUK Ap:iKaola MPeTPIx MITETY O
KMBOTHE-E Y Be3H ca cBojuM paaoM.®®! Ha oBaj HauMH 3aKOH je yKMHYO BaKeH-€ MpeleeHTa
U3 cyacke ominyke y Rands v. McNeil, na mocionaBai OAroBOpa camo 3a CKPHUBJbEHY LITETY
KOjy 3aIlOCIIEHH MPETPIIN Ha Pajy, Y BE3H ca JKMBOTHE-AMa mocionasma. 32

Jlpkanam MoXe J1a ce O0cJI000AM O OATOBOPHOCTH My CIy4ajy Kajia je >KHBOTHIbA
MOBpPEIUIIA JIUIIE Koje je HeoBnamheHo yuuio y Tyhu o6jexar, BO3uio Uil Ha 3eMJbuIiTe. Tana
je omrreheHu mpeTprieo MTeTy 0K ce caM MOHAIA0 MPOTUBHO MPaBy, YNHENN NETUKT frespass.
[Topen 3axTeBa 1a je ped 0 HeoBIaINEHOM MPUCTYITY U Jia j€ )KUBOTHHA IPOY3POKOBaJa IITETY,
HY)KHO j€ J1a )KUBOTHE CITY)KHJIE 3aIITHUTH 00]J€KTa W JIUIa (HIp. mac 4yBap), OAHOCHO aKo
Cy ce Hanasuie y 06jeKTy ca TOM CBPXOM, [a To HHje 610 Hepasymuo.”? Vkomuko je mrery
NPUYMHKUO rac KyhHu JpyOuMMar, cyx Mopa Ja YTBpAM YHI-CHHUIY CBpPXE Jp)Kama Ica: Ja JIn
pamy yKuBama WIM paad 3alITHTE MOPOAHIE. JETHAKO TaKo, YKOJHMKO j€ MACTHPCKU Mac
MOBPEINO JIMIIE KOje ce HeoBlamheHo Halla3mwio Ha Tyhem Mosby, apskaiall He MOXe Ja ce
0c71000M OATOBOPHOCTH; MehyTHM, ako je JHIle MpeTpIesno MOoBpeae OJ OoBalla Koje Cy Ha
UCTIaIIA Ha TOM MCTOM II0JbY, AprKanall je ociaodohen ogrosoproctu. [Iutame mTa je pazymHa
CBpXa JAprKama opeleHe )KUBOTUE O] CTPaHEe Aprkaolia 00jekaTa Uil 3eMJBUINTA PeliaBa Cy/,
Ha OCHOBY CBUX OKOJIHOCTH CITydaja.

Wmajyhu y BUIy OTrpaHUYEHOCT pasyiora 3a HCKIJbYYCH:E OATOBOPHOCTH JpiKaola
omnacHe xuBoTUe, Hopt (Peter North) Harnamaga aa ce npranai He MOXKE TIO3UBATH Ha BHIITY
CHTy U MCKJbYduBY panmy Tpeher muma.®* Vkunamem common law ipaBuia, 3aKoH je ypenuo

OATOBOPHOCT 3a IITCTY O/ OIMMACHHUX XWBOTHHA, 3a0KPYXUBIINU OBY obact HCTOBPEMCHUM

90 Buperu: Sec. 5 (1) and (2) of the Animals Act 1971.

%1 Bugern: Sec. 6 (5) of the Animals Act 1971.

%2 Rands v. McNeil [1955] 1 Q.B. 253. 3anocnenn Ha GapMu GUKOBA HPETPIIEO je MOBPee Kaa je MOKYyIIao Aa
Bexke Ouka. Cyn je 3ay3eo cTaB Ja HeMa 00jeKTHBHE OJIrOBOPHOCTH TOCHoaBia, Beh ma mociomaBai oarosapa
caMo aKo je CKpUBHO HeGe30eIHe yCiIoBe 3a 00aBsbame mocia. JloctymHo Ha: https://vlex.co.uk/ (mpucrym Ha nan
15.12.2023. roaune).

93 Bunetu: Sec. 5 (3) of the Animals Act 1971.

94 P. North, op. cit., pp. 89, 90.
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MIPOIKCUBAKHEM YCIIOBA OJITOBOPHOCTH M pasiiora 3a UCKJbydewe oAroBopHocTH. Mmajyhu y
BUJly CIIMYHOCTH U Pa3iiMKe Koje moctoje usmelhy common law nenukra scienter 1 3aKOHCKE
OJITOBOPHOCTH 3a IITETY OJf ONACHUX >KMBOTHHbA, IIPE HEr0 O YKHUJAmy CTapux IpaBuia

MOXEMO I'OBOPUTH O BlbUXOBOM HOBOM, 3dKOHCKOM PYXY.

5.2.2. OAroBOpHOCT 3a MITETY O] 3aJTyTalIe CTOKE

JlenuKT cattle trespass THIIA0 c€ ONTOBOPHOCTH BJIACHUKA TOBEJA KOja je HeoBIamheHo
yuuia Ha Tyhe 3emibMIITe, HE3aBUCHO O]l TOTa Ja JIM je IITeTa HaHeTa Ha 3EMJBHIITY,
HerokperHoctTuma umn suiy.**® ITojam roeena ofyxBarao je ckopo cBe jgomahe KUBOTHI-E
ocuM maca u Madaka.”®® OnrosopHoCT BacHuKa je 6uIa 06jeKTHBHA.

VYkunajyhu oBaj NeauKT, 3aKOH O KUBOTHEAMA YPEIUO j€ YCIOBE OITOBOPHOCTH 3a
IITETY Of 3ailyTaje CTOKe. BiacHUK CTOke Koja o/uTyTa Ha Tyhe 3eMIbHINTE O0jeKTUBHO
OIroBapa 3a ITETy KOjy CTOKA MPUYMHK HA 3eMJBUINTY MM CTBapuMa Ha 3emsbuinty.”’ Hako
3aKOH TOBOPH O BIJIACHHKY Kao OAToBOpHOM jmiy (eHr. the person to whom the livestock
belongs), ©CTOBpEMEHO yCTaHOBJbABA U MPETIIOCTABKY Ja j€ BIACHUK JIUIIE KOj€ UMa JIP>)KaBUHY
Hajg crokoM (eHr. livestock belongs to the person in whose possession it is). YKOJIHKO Cy
BIIACHMK M JpyKajiall JiBa Pa3IMuUTa JHLA U JIpKaJiall je Taj KOjH BPIIU KOHTPOIIY U yIoTpedy
KUBOTHIHE, BIIACHUK Hehe OUTH OrOBOpaH.

ITojam cToKe 00yXBaTa roBe/ia, Marapiie, CBUEE, OBIIE, KO3€ U KHBUHY, ¢ Te y moreny
OBOT YCIIOBA OJIFOBOPHOCTH HeMa Behe pasiuke y OfHOCY Ha JIENUKT cattle trespass.®®® Ban
oficera OBOT 3aKOHCKOT MpaBHJIa OCTamu cy mcu, Mauke u muene.®® 3a mrery ox xoma cy
nponucana noce6na npasuna.*®! Kon nenukra cattle trespass, noxas neosnamheHor npucycTsa

rOBeJIa j€ YCJIOB Ja O ce pa3Marpalio MUTamke OJTOBOPHOCTH, a IITETA j€ MOpaJia Ja HacTaHe

95 P, North, op. cit., pp. 9, 10. R. Mulheron, op. cit., p. 75.

96 Mason v. Keeling (1700) 1 Ld. Raymond, 606. Buckle v. Holmes [1926] 2 Q.B. 125. Osum npeneaeHTuMa
CTBOPEHO je MPaBHJIO Jia BIACHKUK HE 0JIr0OBOpa YKOJIHMKO meros mac (Mason v. Keeling), ognocHo mauka (Buckle
V. Holmes) 3anyra Ha Tyle 3eMJbHINTE ¥ TAMO IIPUYKMHH IITETY, 300T Yera Cy OHE M3y3eTe U3 OKBUpA IMPUMEHE
nenukra trespass. D.R.S.D, Tort — Liability for Animals — Trespass — Scienter, Buckle v. Holmes [1926] 2 Q.B.
125, The Cambridge Law Journal, Vol. 3, No. 1, 1927, p. 78.

957 Bupern: Sec. 4 of the Animals Act 1971.

958 Buyietn: Sec. 11 of the Animals Act 1971. Tlojam xusuHe o6yxBara gomahe BpcTe rycaka, hypaka, KOKOIIaKa,
nataka, ¢azaHa, japebuma, TeTpeba u romybosa. [lojam crtoke jomr oOyxBara W jelieHE KOjU Ce HE Haylaze y
JMBJbUHHU, HO TIPE/ICTABIbAjY JI€0 YOBEKOBOI' JOMAhMHCTBA HITH PUBPEIHE JEIATHOCTH.

99 Tony6oBM cy 6MIM MCKJbYdEHH, IITO j€ 3aKOH IpoMeHno. Takole, 3akoH je 00yxBaTuo (azaHe, japedbure u
Terpebe, MTO paHuje, Kpo3 CYACKY Ipakcy, HUje OMII0 YKIbYUEHO Y 10jaM KUBHUHE.

%0 p_North, op. cit., pp. 92, 93.

91 3aKOHCKH 110jaM CTOKe 00yXBaTa U KO, alli KaKo jé OArOBOPHOCT 3a IUTETY O KOHa MOceOHO N3/BOjeHa, TO
paju MojeAHOCTAB/BEHOT pa3MaTpara U3 MojMa CTOKE H30CTaB/haMO KOHbE, Marapie U KoOuie.
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Kao IMOCJICANIIA U 32 BpEME Tpajarka HeOBJAIINEHOT MPHCYCTBA. 3aKOH YIOTpeOsbaBa IMojam
sanymane cToke (eHr. trespassing livestock, livestock strays on to land), anu onroBopHocCT ce
3aCHMBAa HA YHMICHUIM MPOY3pPOKOBama IITETE Ha 3EMJBHMINTY, a HE Ha YUBCHHULHU
HeoBIanheHor IPUCYCTBA KUBOTHILE Ha TyheM 3empumity. %62

Omrreheno nuile je BIaCHUK MITH JprKalial] 3¢MJBHIITA Ha KOje je JKUBOTHEbA OJTyTalIa.
[Tojam mrere oOyxBara omrehema ydumeHa Ha 3eMJBUINTY, mparehuM o0jekTrma, apBehy,
yceBHUMa, TIO0BMMA, Al U Ha SKUBOTHE-AMA M BO3HJIMMA KOJH Ce HaJla3e Ha TOM 3eMJbUIITY, %3
Hucy oOyxBahene mteTe HacTase MOBpPeOM JIUIIA, IITO je HajBehe orpaHueHe OATOBOPHOCTH
Koje 3akoH mpomucyje. llltera mMopa &a mpencraBba JUPEKTHY MOCICIUILYy MPHUPOIHOT,
HOPMAJTHOT JIeNloBama 3alyTane cToke (mpeaBumsbuBa mTera).’® 3akomomaBanm moceGHO
M3/IBaja TPOLIKOBE KOje€ j€ BIIACHUK 3eMJBUIIITAa UMAO0 J1a OU yXBAaTHO M 33/1P>Ka0 )KUBOTHIBY PaIH
IEHE Mpe/iaje BIaCHUKY U J1a OM yTBPIMO UACHTUTET BIACHUKA.

3amTuTa 3eMJBUINTA TPIH JEJHO OTPAaHUYCHE. YKOJIMKO CTOKa 3aiyra kpehyhu ce
jaBHMM IIyTeM, a BJIACHHK je MMao IIpaBo ja je Boau jaBHEM myTeMm.’®® Tama oxrosopHocT
BJIACHUKA KUBOTHEHE M30CTaje. YKOIMUKO MPUCYCTBO CTOKE HA JaBHOM ITyTY HHje OUJIO y CKIIaLy
ca 3aKOHOM, BJIACHMK OCTaje OJroBOpaH. Y HCTO] CUTyaluju, omreheHn kome Ouiio Koja
KHUBOTHHA (HE CaMO JKUBOTHHA Y 3aKOHCKOM 3Hauermy I0jMa CTOKA) MPOY3pOKyje IUTETy Ha
3eMJBUIIITY, 3QIYTABIIN Ca jaBHOT IyTa, ©UMa MOTYNHOCT TyxO0e y OKBHpUMA common law
NeNHKTA trespass to land. OBaj NEMUKT HUJE YKUHYT 3aKOHCKOM MTPOKJIaMAaIlH]OM.

OAroBopHOCT BJIaCHUKA 3aJlyTalle CTOKE M30CTaje U YKOJIUKO je OlTeheHn NCKIbYUHBO
KpHUB 3a INTETY. 3aKOH MOCEOHO HarvallaBa Ja Cce KpUBHUIIA HE OINIEAa CaMO y HM30CTaHKY
orpahuBama cor 3emspuinTa.*®® Unmenuna na omrehenu Huje orpagyuo cBoje 3eMIbHILTE, WK
j€ mocTojana pyna y Orpajay, Wi jeé OCTaBUO Kalujy OTBOPEHY, HUCY JIOKa3U UCK/bYUUGe
kpusuiie omrehenor. Teopujcku, cBaka mTETa ce MOTYIa CIPEYHUTH YKOJIUKO j& 3eMJBUIIITE TaKO
orpalleHO Ja cTOKa HHMje Morvia Ja mpehe Ha mwera. PedeHo Baxku ako omteheHu HHje MMao

06aBe3y orpahusama npema Tyxenom.”®’ Mehyrum, BracHuk Hehe GUTH ONTOBOpaH aKo je

%2 p_ North, op. cit., pp. 105, 106. R. Mulheron, op. cit., p. 104.

%3 P, North, op. cit., p. 101.

94 |bidem, p. 108. R. Mulheron, op. cit., pp. 106, 107.

95 Bupetn: Sec. 5 (5) of the Animals Act 1971.

96 Bupern: Sec. 5 (1) and (6) of the Animals Act 1971.

%7 OrpahuBame mpencTaB/ba crenu(pUUHy OONUraldjy y €HINIECKOM NpaBy, IIOMYT CTBAapHE CIIYKOEHOCTH.
BitacHuk jemHor 3emspHiTa (IOCTYX)HO 100p0) MMa 00aBe3y J1a MOAWTHE OTrpaay oJroBapajyher kBaaurera npema
CyCeIHOM 3eMJbUIITY (ToBIacHo 100po). ObaBe3a orpahuBama HacTaje U3 3aKOHA, IPABHOT TIOCIa MK COMMOon
law mpaswmita. IToBpena o6aBese orpaljuBama, TOpe MATakba OATOBOPHOCTH 3a IITETY OJ1 3ayTaje CTOKE, UMa H
Jpyre Mmocieuiie: MoBpea yroBopHe o0aBe3e, 0JArOBOPHOCT 3a IITETY KOja HACTaHE U3 JPYTHX y3pOKa M CIHUYHO.
Wrnak, BIACHUK MOBIACHOT J00pa HeMa MpaBHUX MOryhHOCTH Ja mpuMopa BiacHHMKA MOCTY)XHOT no0pa ja
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CTOKa 3aJIyTajia 3aTo IITO je IPYTo JIMIIe MpeKpimio odaBe3y orpahuBama (Ha mpuMep, CTOKa
ca semupHinTa A npehe Ha 3emspuinte b, a ycnen cirabe orpazae npehe Ha 3emspuiite B).
OroBOPHOCT 3a IITETY Of KOa je mocedHo m3aBojena.%®® Yikomuko ce komu Haly Ha
tyhem 3emipuITy 0€3 3aKOHHTOT OBJamnNea, BIACHUK OJroBapa 3a INTETy KOjy OHHU
MPOY3POKY]jy Ha 3eMJBUIITY WK cTBapuMa. Takole, BITacCHUK 0ATrOBOpa ¥ 3a TPOIIKOBE KOjy Cy
pa3yMHO Mpey3eTH pau yTBphuBama KOMe KObH MPUTIAJIA)y WK PaJIH BbUXOBOT 33/Ip)KaBarmba.
3aKoH He TOBOPHU O 3a1ymanum KOmbHUMa, Beh Harmamasa 0CyCcTBO 3aKOHUTOT OBJamhema 1a
ce komwu Hal)y Ha Tyhem 3eMJbUIITY, IITO OBE onpende MpuoOIKaBa ACTUKTY cattle trespass.
Omrrehen je BnacHUK wiu Ipskanall 3emsbriTa. OJAroBOPHO JIMIIE j€ BIACHUK KOHa, C THM J1a

BaXXU IMPCTIIOCTABKA Aa je BJIaCHHK JIUIIC KOje HMa JpKaBUHY HaJ BbHUMaA.

5.2.3. OaroBopHOCT 3a MITETY O Maca

OnroBopHOCT 3a LITETY O [1aca PaHo je€ NOABIPHYTA HOCEOHOM PEXUMY, KAaO O/IBOjEHH
CITy4aj ONTOBOPHOCTH 3a LITETY O *KUBOTHA. [IpaBehn n3y3erak o AenuKTa trespass, jou je
npeueneHToM u3 XVII Beka yrBpheHO Aa BIaCHUK HE OJroBapa 3a IUTETY KOJy HEroBU ICU
yuuHe kaja HeoBnantheno npely Ha Tyhe semmumrre.®® IMotom je 3akonom o mcuma u3 1865.
TOJIMHE perylycaHa OJrOBOPHOCT 3a IITETE O aca.

I[To mpaBuITy, MOjeIMHAYHY JISIUKTH 32 IITETE OJ1 )KUBOTHA HE OTHOCE C€ Ha TI0jeNHE
BpCTE )KMBOTHHa, Beh Ha YMHEHUYHE CUTYalllje y KojuMa je oapeleHn 06jexT mpasa 3amruhex
o7 crienupuYHe BpCTe MOHAIIama (IpUMEp je MPETXO0IHO 00jalmbeH cattle trespass). Kana je
ped o ImTeTama oJ Iaca, OHE Cy M3J[BOjeHE Yy NOceOHYy KaTeropujy M Jyro BpeMeHa
MpejcTaBibaje ¢y penak npumep. Jlanac, moceOHO Cy M3BOjEHE U IITETE O KOHa KOjU Cce
HeoBantheHo Hajla3e Ha Tyl)eM WM JaBHOM 3€MJBUIIITY.

VYeBojen kpajeM XIX Beka, 3akoH o ncuma ypehuBao je 00jeKTHBHY OATOBOPHOCT
BJIACHMKA Maca 3a IITeTy KOjy Hpoy3pokKyjy Ha Tyhoj cromu mmm xusuan.’’® Kacuujum
n3meHama 3akona (1906. u 1928. ronune), oOyxBaheHa je U OATOBOPHOCT JApraoria. 3HadajHa
KapaKTepPHCTUKA jeé OTPAaHWYCHOCT TOjMa IITETe: yCiel CMPTH WM TOBpene Tyhe cToke mim

KMBHHE, KOJU 110jaM TeKH J]a 00yXBaTH cBe JoMahe )KUBOTHbE. 3aKOH O KUBOTUH-ama u3 1971.

TTOJIUTHE WK ofjprkaBa orpany. ObaBesa orpahuBama MOXKe J1a IPeJCTaB/ba U YUCTY YTOBOPHY 00aBe3y m3mehy
JIBa JIMIIA, KaJia HUje Be3aHa 3a 3eMipuiiTe. Buiie o Tome, P. North, op. cit., pp. 124-128, 130, 131.

%8 Bunern: Sec. 4A of the Animals Act 1971.

%9 Mason v. Keeling (1700) 1 Ld. Raymond, 606. JoctynHo na: https://vlex.co.uk/ (mpuctyn na man 15.12.2023.
TOJTUHE).

90 P, North, op. cit., p. 12.
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TOIMHE YKUHYO je ompende O OArOBOPHOCTH M3 3aKOHA O TICHMa, T€ MaXmy mocBehyjemMo
BaykeheM 3aKoHy.

Jpxamair maca oaroeapa 3a MITETy KOjy Mmac MpUYUHU Tyhoj cromm, yOwjameMm WIIH
nospehusamem.”’! Vimajyhu y Buay 11a cy ICH HCKJbYUeHH U3 3aKOHCKOT I0jMa CTOKE, TO OBUM
HUje oOyxBaheHa oJIrOBOPHOCT 3a MITETY KaJia mac MoBpeau win youje apyror rnca. He 3axTena
ce Jia je mac uMao ONacHy OCOOMHY WIIM JIa je ApKajiall 3Hao 3a To. JloJaTHO BaXky W OIIITE
NPaBUJIO O OATOBOPHOCTH 32 OINACHE JKUBOTUIbE, Jla JAp)Kajal OAroBopa 3a INTETY KOjy
IIPOY3pOKYje HEroB mac yciej MO3HATHX ONacHMX Kapaktepuctuka.’’? ¥V oba ciyuaja je
00jeKTHBHA OJITOBOPHOCT.

3akOH TpONKCYyje Ja HMCKJbY4YHMBa KpHBHIIA OMTEheHOr MpeacTaBba pas3iior 3a
HCKJbYUEH-E OArOBOpHOCTH Apxkaora maca.”’® [Topes Tora, apykanal HHje OATOBOPaH 3a IITETY
KOjy mac mpoy3poKyje yKoIuKo Tyha croka Oyne youjeHa uimu moBpel)eHa Ha 3eMIBHILTY Ha KOje
je 3amyrana. [ga cy ycnosa.®’® ITpeu, na je cToka 3aiyTana Ha Tyhe 3eMJBHINTE U 12 je TOM
npuinkoM noBpehena win youjeHa. J[pyru ycioB je MOCTaB/bEH aJITEPHATUBHO: J1a je ped O
NCY Jp)aola 3eMJBHUINTA WIH TICYy Ydje jeé MPHUCYCTBO OH0OpMo napskanan 3emsbumTa. [1o
MpaBUITY, JAprKajal 3eMJBUINTA je MCTOBPEMEHO M Ap)Kajiall Tica, ajli He MOpa OUTH HEeroB
BinacHuK. Kazna ce Tyha cTtoka HeoBnamheHo Halje Ha Tyhem 3eMIBHINTY, ITprKaall 3eMJBUIITA
MMa MpaBo Jia YXBaTH KXUBOTHIGY M JIa TPAXKU HAKHAIY TPOIIKOBA KOj€ MPETPITH, alld HE MOXKE
na je youwje mnu moBpenu. Mehytum, y OBOM ciydajy, YKOJIMKO Tac AprKaolla 3eMJbHUINTA
MOBPEIU UM yOuje CTOKY, OH Hehe OUTH 0JIroBOpaH 3a HaJOKHaly IITeTe ApxkKaoly ctoke. OBo
UCKJbYUYCH€ OJTrOBOPHOCTH JpXKaolla IIca YCIOCTaB/ba CBOJEBPCHU OJIHOC 3aKOHCKE
KOMIIEH3alM]je u3Mel)y mera u pkaola 3aj1yraine CTOKe.

Hanoknana mtere Kojy mMpoy3poKyjy TCH Kajia 3alyTajy Ha Tyhe 3eMJbHINTE HE MOXKE
Jla C€ OCTBAapH IO/ OKPUJbEM 3aKOHA O KUBOTHHaMma. Moryha je Tyx0a 3a AeTUKT nuisance
KaJia 1Mac PeJ0OBHO WIJIM MOBPEMEHO Ipejia3u Ha Tyhe 3eMJBUINTE M y3HEMHpaBa CTOKY WU
’KMBHHY Ha TOM 3eMJBHINTY, OMHOCHO Kajia CTBApa JAPYT! BHJL IITeTe Ha 3eMbUITY.”’® Yikonuko
JIUIIE TIOBPEN 00aBe3y AyXKHE MaXKIkE y ApXkKama 1ca, Mmoryha je Tyxx0a 3a negligence. Y o0a

ClTy4aja OJTOBOPHOCT j€ CyOjeKTHBHA.

971 Buperu: Sec. 3 of the Animals Act 1971.

972 Bunetu: Sec. 2 (2) of the Animals Act 1971.

973 Bugetu: Sec. 5 (1) of the Animals Act 1971.

974 Bunetn: Sec. 5 (4) of the Animals Act 1971. R. Mulheron, op. cit., p. 103.
% Tako u P. North, op. cit., p. 172.
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5.2.4. OgarosopHocT 3a genukt negligence

Common law nenvkT negligence oMHOCHU ce Ha Cy0jeKTHBHY OATOBOPHOCT JIMIIA KOj€
CBOjHM TIOHAIMIAKEM HPOy3pOKyje mreTy apyrome.”’® Jluie koje Ap:Ku KUBOTHEY MOpa TO Ja
YMHU Ha HAa4WH KOjU HE YrpojkaBa JIpyre, HE3aBHCHO Ol TOTa Jia JIU CE KUBOTHILE Hallaze y
FHEroBOj KOHTpONK ik cy moberie.’’’ OCHOB 0TOBOPHOCTH je MOBpENA AYKHOCTH HAKILE Y
IpXamy KuBOoTHIe. Kao m3y3erak o OBUX MpaBWiia, CyJ je 3ay3e0 CTaB Ja JpiKaiail
3eMJBUIIITA ITOPEJI JaBHOT IyTa HEMa JY>KHOCT CIIpeyaBama J1a leroBe )KUBOTHILE TOOETHY WK
JyTajy jaBHEM ITyTeM, Te Tajia HeMa OATOBOPHOCTH 3a negligence.%’

Negligence je jenan o HajONMILUTHJUX JENIMKATa Y €HIVIECKOM OIITETHOM IMpaBy, 300r
yera ce cmarpa ¥ Haj3HadajHHjnM.%”® YcIoBHM 0aroBOpHOCTH Cy Ja MOCTOjU 0b6aBesa JyKHE
MaXxKmke, MoBpea Te o0aBe3e v MpeABUsbUBa mTeTa. JlokasuBame 00aBe3e Ay KHE MaKbe (CHT.
duty of care) je kapakTepUCTUYaH yCJIOB OJIOBOPHOCTH, T€ je OWJIO MpPeIMET BUIIIEBEKOBHUX
CYICKUX pa3Marparma M akaJIeMCKUX pacmpaBa. TymademeM Ja He MOCToju o0aBe3a IYyXKHE
NaXHkE Y KOHKPETHOM CIIy4ajy, CyAHje Cy KOHTPOJIMCANIE IIUPEHE M0Jba MPUMEHE JICITHUKTA
negligence.®® YV tom cMuciy, HUje CBAKO HEMakJHUBO TIOHAMIAMKE MPABHH y3POK mTeTe, Beh
caMO OHO KoOje MpeJCTaB/ba MOBpeAy 00aBe3y AyKHE MaXme KOjJy je IITETHHUK JyroBao
omteheHoM, 6110 YOIIIIITEHO OHIIO M0je€AMHAYHO.

Cyn je xao cpx oOaBe3e My)KHE MaxHke MOCMaTpao MPEeIBHIBUBOCT: aKo j€ IITeTa
pa3yMHOM YOBEKY MpEIBUIJbHBA IOCIIEANIIA FHETOBE PAAbe WM IPOIMYIITamka, MOCTOjH
obaBe3a sa ce mrera u30erHe. 3aTUM, HYXXHO je M Ja IITeTa MpPeJCTaB/ba HEMOCPEIHY
TnocyienuIly ToBpesie obasese ayxHe nakme.*! YV npsoj monosunu XX Beka, y Donoghue v.
Stevenson 3ay3eT je cTaB Jia Mpou3Bohau uMa Jy»KHOCT MaKHkE 0 0e30€THOCTH TPOU3BO/IA, KAKO

He OM MMao HeNOCTaTKe TO00He Ja MPOY3pOKYjy MOBpedy 3apaBiba morpomrada.”®? Oso je

976 Kopen pmenuxra negligence Besyje ce 3a mreTy ycie[ IOHAIIama INTETHHKA KOjé CE MOJKE ONHCATH Kao
HETIPOMHIIJBEHO, HEBEITO, 0e30pikHOo. HemaxxsbuB ryOuTak KOHTpOJIE HaJl ONMACHUM CHJIaMa, KakBe Cy BaTpa,
BOJIa W/ XMBOTHELE, PAHO j€ Y CYACKO] IpaKcH yTBpheH Kao ciiydaj mreTe 3a Koju ce oarosapa. J. C. Plunkett,
The Historical Foundations of the Duty of Care, Monash University Law Review, Vol. 41, No. 3, 2015, p. 718.
97 P, North, op. cit., p. 176.

978 Searle v. Wallbank (1947) A.C. 341. Cyn je 3ay3eo cTaB jia Apanal NPUITHTOMILEHE KUBOTHILE, KOME HUjE
MO3HATa HeKa OIlacHa KapaKTePHCTHKA KHUBOTHIHE, HEMA Iy)KHOCT Ja CIIPEYH Ja )KUBOTHEHA JIyTa jJABHUM Y TEM.
HaBenenu cTaB Baku y 0JICYCTBY NOCEOHHMX OKOJIHOCTH KOjH TaKBY JYKHOCT YCIIOCTaBJbajy. HaBeneHo npema,
Animals — Highway — Rule in Searle v. Wallbank, The Cambrigde Law Journal, VVol. 21, No. 2, 1963, p. 202. R.
Mulheron, op. cit., p. 75.

978 C. van Dam, op. cit., p.101.

90 ], C. Plunkett, op. cit., p. 727.

%1 |bidem, pp. 732, 734.

%2 Donoghue v. Stevenson [1932] AC 562. Omrehena je 060ena o racTPOEHTEPUTHCA HAKOH IITO j€ Y THBHULH
ronwJIa MUBO o] hymOupa u3 uarre y Kojoj ce Haimasuo myx. Qany nuBa je 3a omreheHy Kynio \beH pHjaTesb.
Kako omrehena Huje 6uia Kymnar, HUje MOTJIa J1a TYXKH IPOAABLa Ha OCHOBY YroBopHe onrosopHoctd. Cyn je
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HAjJIIO3HATU]H TPUMEp YyOIITaBama 00aBe3e My)KHE MaKIe: IMOCTOju 00aBe3a clipedaBarbha
MITETE YKOJMKO TMOCTOjU oaroBapajyha moBe3aHocT m3mel)y aBa auma. Y JIpyroj OmIyId
pa3BhjeH je T3B. BuibepdopcoB TecT, KOju Toda3u OJ NPETIOCTaBKE Ja, Kaga IOCTOjU
JI0BOJHHO HETIOCpPEIHA Be3a u3Mel)y nBa nuiia, o0aBe3a JAyKHE MaKEe OCTOJH YKOJIMKO HeMa
OTIPaBJaHOT PA3ora Ja ce MpoleHn apyradnje. s

Kama 3a ompehenm ciiydaj He TOCTOjU TIpETXOAHA OmJyKa cyda (TpEemeneHT) o
MocTojamy 00aBe3e qyKHE Maxmbe, NpuMemyje ce T3B. Kanapo tect. Yenosu cy cnemehu: 1)
mrera Mopa OWTH MpeaBUAJbHBA, 2) MOpa Ja IMOCTOjH IOBE3aHOCT HM3Mel)y HITeTHUKa U
omteheHor (HemocpeIHOCT WTeTe), U 3) yTBphHBame MocTojamba 00aBe3e Ty>KHE NaKibe Mopa
OMTH TIpaBeIHO, TIPAaBHYHO 1 pasyMuO.%®* [T0TOBH yCI0B 3ampaBo IpeCcTaBIba MPOLEHY CyIa
na nu OW, y IaTUM OKOJIHOCTHMA, OWJIO TMPaBHUYHO, IPAaBEAHO M pa3syMHO (eHr. fair, just and
reasonable) 1a ce TepeT OArOBOPHOCTH MpeBav Ha mTeTHUKA. [Ipumena Kamapo tecra umak
TPIH OrPaHUYCHEC — TUYE CE€ JEJIMHO CTBAPHE IITETE Y BUAY EKOHOMCKUX T'yOUTaKa (EHT. pure
economic loss), He u omTehema UMOBHHE UM HEUMOBUHCKE IIITETE.

OrpaHu4eHo 1MoJke MPUMEHe 00jeKTUBHE OJITOBOPHOCTH MpeMa 3aKOHY O )KHBOTHE-aMa
BOJM pa3Marpamy OpOjHHX CiydajeBa MpOy3pOKOBama MITETe Y OKBUPY JENHKTa negligence.
Ha npumep, To cy cutyanuje kaaa >KUBOTH-a HeMa ornacHe (abHOpMasHe) KapaKTepPHUCTUKE;
KaJ1a )KHBOTHHA UM OTaCHE KapaKTEPUCTHKE, aJTl OHE HUCY MPETXOTHO OuIie To3HaTe leHOM
IpXKaolly; KaJia KHBOTHEA MMa OTACHE KapaKTEPUCTHKE W OHE jecy Omiie Mmo3Hare HEeHOM
JpKaoIly, alld IITeTa HUje HacTalla Kao MOCIeNuIa MOoHAallamba KHUBOTHRE KOje TPEACTaBba
UCIOJhaBamkhe TAKBUX KAPAKTEPHUCTHKA; Kaja Ha Tyhe 3eMIbUIITE 3amyTa )KUBOTHbA KOja HUje

O6YXBaheHa HOjMOM CTOKC; KaJla 3ajlyTajla CTOKa WJIN Apyra JXUBOTHHA IOBPCAU YOBCKA. v

3ay3€0 CTaB Ja npou3Bohad nMa obaBe3y yKHE NaKke IpeMa MOoTpoIayrmMa y rmorieay 6e3demHoctu ynorpede
NpoM3BOJia, Ha TOBpeid Koje obaBe3e ce 3acHMBAa JEJIMKTHA OAroBopHocT. JlocTymHo — Ha:
https://www.scottishlawreports.org.uk/ (mpuctyn Ha gan 30.12.2023. roaune).

%3 Anns v Merton London Borough Council [1978] AC 728. BnacHumu cTaHoBa HOJHENH CY TYKOy IPOTHB
JIOKAJIHE BJIACTH YHMjH HAJICKHHU OPTaHH HUCY TIPABHIIHO TIPErJie/iaii TeMeJbe 3rpajie, 1a JIM Cy NOCTaBJbeHU Ha
MIPOIMCAHO] AyOWHHU, TITO je Y3pOKOBAIO CTPYKTypajHe HemoctaTke 3rpaae. Cyn je pa3mMarpao muTame jJa Ju
HAQ/IJICKHU OpraHM JIOKAJHE BIACTH AYTYjy 00aBe3y maxkme OymyhuMm BIacHHIIMMa CTAHOBA Kaja MPOBEPaBajy
yckialenocT rpaljeBuna ca rpaheBunckuM nponucuma. Jlopn Bunbepdopee (Wilberforce) npeacrasuo je tect
KOju Tpeba Ja OJrOBOPH Ha MPETXOJIHO MUTame: ako m3Mel)y JIBa JIHMIA MOCTOjU JOBOJbHA HEMOCPEIHA Be3a H
Pa3yMHO je MPETHOCTaBUTH J1a OM HElaXKha jeHOT O]l X y TAKBOM OJHOCY MPOY3POKOBAJa MITETY IPYroMe,
Tpeba y3eTu aa nocroju obaBesa Ay)XKHe IMaxKke, OCHM ako HeMa OIpaBJaHMX pa3jora jJa ce cMaTpa Apyrauuje,
W 12 ce 00aBe3a cMamw K mwin orpannyn. JoctymHo Ha: https://vlex.co.uk/ (mpuctym Ha nan 30.12.2023. ronune).
%4 C. van Dam, op. cit., p. 105. M. I{setxoBuh, Y3pouna eéeza y oowmemnom npasy, crp. 77. Caparo Industries
Plc. v. Dickman [1990] UKHL 2. Tyxwuial, ce NPHIMKOM KYIOBHHE aKilMja jeJHEe KOMIIAHU]j€ OCIOHHO Ha
PEBU30PCKH M3BENITa] padyHoBola, ynyheH akimoHapuma, o pe3yiaTaTHMa MOCiIoBama koMmanuje. KacHuje je
OTKPWBEHO J1a Cy W3BEIITaju IMOTPEIIHO IMPEACTaBMIM NPOo(UT KOMIIAaHHUje, T€ je OBUM YyiarameM TYKUjall
npetprieo ryoutak. Cyn je yTBpAuo 1a padyHOBOhe He IyTyjy 006aBe3y Maxme akIMoHapuMa, HU 1mocTtojehuM Hi
HOBUM, Beh camo ympaBu koMmmnanuje. locrymHo Ha: https://www.lawteacher.net/ (mpuctyn na man 20.4.2023.
TOJIMHE).

258



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

CBHM OBHM CJTy4ajeBUMa, CY/I j€ IIEHHO [TOCTOjamhe ONACHUX KapaKTEPUCTUKA U 3HAKHE IPIKaoIa
0 BbUMa pajiy MPOLEHE PEIBUJBUBOCTH IIITETE U Y TOM CMUCITY yTBphema nmoBpene odaese
TyXKHE Taxmke. YKOJIUKO IITeTa HHUje OWiia MpelBHIJbUBAa C 003MPOM Ha JPHKAOIly MO3HATe
0COOMHE KUBOTHIHE, CMATPAJIO CE JIa je IITeTa MPEBHUIIE Ya/beHa MOCIeINIIa, 3a KOjy OH HUje
onrosopan.®® Ipema 3aKoHY 0 KMBOTHH-aMa, YKOIMKO 1ac TIOBPEN MM YCMPTH Tyhy CTOKY,
OZITOBOPHOCT BJIACHUKA TICa 32 IITETY je 00jeKTUBHA. Mel)yThM, YKOJIHMKO Iac MOBPEIN Y0BEKa,
OJITOBOPHOCT 3a INTETy ce Hajuemrhe pa3marpa y OKBUpHMA JeNUKTa negligence, 1€ je
cyOjexkTuBHA. Ha OCHOBY HaBeICHOT MpUMEpa YUHHU CE€ JIa j& CTOKa, Kao 00jeKaT UMOBHHCKUX
npaBa, 60Jbe 3amTHheHa o7 maca HEro MmTo je JyoBek cam. %

[Tojam npskaoma kao oAroBopHOr jauia Huje oxpeheHom moryhnomrhy koHTpose
KUBOTHE, HETO IMIOCTOjalbeM 00aBe3e AY)KHE MaXKhe MPIIINKOM HHCHOT JpKama. Y TBphuBame
obaBese MyKHE MaKe HUje MPECTaBIbaNIo CIIOPHY TauKy y cynckoj npakcu.’®’ ITpso, mrera
je TpeaBUIJbKBA MOCIENNIA HEKOHTPOJIMCAHOT MMOHAIIAkha KUBOTUELE. J[pyro, 1Mo mpaBuiy,
MOCTOjU HemocpenHa Be3a u3Mmely omTeheHor W OAroBOpPHOr JIMIA, KOja je ompenaebeHa
ONMU3MHOM >KMBOTHIE CBOM Jpxkaoity. Tpehe, He mocToje pasno3u MpoTUB yTBphUBame oBE
o0aBe3e, OHa HHje NMPOTHBHA jaBHOM mopeTKy. [IpoOnem Hacraje moBomoM yTBphHBama
MOBpEJIE OBE 00aBese, jep je MOTPeOHO J0Ka3aTH Jia ce IprKajiall Hije MOHAaIla0 Ha HAYlH KaKo
OU ce OUEKMBAJIO O Pa3yMHOT JpKaolla )KUBOTUELE Y JIATO] CUTYAIIH]H.

Crannmapa pasymMHOr Jpskaolia je OOJeKTHBU30BAaHU €JEMEHT Yy CYyOJeKTHBHO]
ONTrOBOpPHOCTH. HberoBy caapkuHy ompesesbyje MPEeIBHIJBUBOCT INTETE KAO IOCICIUIES
IpKama KUBOTHEbE. O/ HAPOUUTOT 3HAUYaja MOCTA]y OIIITE HITU CY0jeKTUBHO IMTO3HATE OCOOMHE
XKUBOTHEbE. JlOKa3 1a je apkanall HaJ3Mpao >KUBOTUEY Y CKIQAy ca OmiuTe mpuxBaheHuM
MepaMma pyKoBama JKMBOTHHOM (HIIp. CMEIITaj M3a OrpajJie WM y 3aTBOPEHUM O00jeKTHMA,
988

Jp’Kame Ha MOBOILY, 00e30ehuBame XpaHe u BOJIe) UCKIbYUYj€ OATOBOPHOCT 3a negligence.

Ha kpajy, moTpe6Ho je 1oka3atu y3pouHy Be3y u3Mmel)y moBperne 1y>KHe Maxmbe U ITETe.

5.2.5. OaroBopHOCT 3a JEIHUKT NUiSance

JlenuKT nuisance uMa JiBa 00JMKa, IPUBAaTHU U jaBHU. [IpuBaTHU nuisance je cMeTame

yXKHUBamY MpaBa Ha 3eMJBHUILTY (HIp. Oyka 1 MUPUCH ca CYCeIHOT 3eMJbHIITA). JaBHU nuisance

%5 D.R.S.D, op. cit., p. 77.

%6 C. van Dam, op. cit., pp. 404-405.
%7 R. Mulheron, op. cit., p. 78.

98 |bidem, p. 80.
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IpEe/ICTaBJba MEUIAhE Y jaBHA MIIH 3ajeIHUYKA IIPaBa Koje MPOy3pOKYje MITETY I0jeIMHILY WIH
ETOBOj] MMOBUHH (HIIP. 31] rpal)eBUHE ce 0OpYIIN U MOBPEIH MPOJIa3HUKa, a IPaBo IpojIasa
yIuioMm je 3ajenHuuko mpaso).’®® Pasmarpajyhu mTere of KHBOTHEA y OKBUPUMA OBOT
JIeTTUKTA, HAIlla TTaXHha je yCMepeHa Ka npuBaTtHoM nuisance. OBaj JETUKT pa3BUjeH je paau
HECMETaHOT ¥ MUPHOT OJpKaBarba CYCEICKIX OHOCA JIprKalala 3eMJBHIITA.

Jla Ou mocTojao nuisance, HY)KHO je Jla C€ aKTH CMeTama MOHABJba]y WIH Ja MOCTOj!
TPajHO CTame; HUje JOBOJbAH IOj€AWHAYHM aKT (HIOp. JEAHOT JaHa Ce OCeTe HEeNpHUjaTHU
MHUpHCH). 3allTHTY YKMBajy HOCHOIM TIpaBa Ha semsbuinty:>° BracHuim, 3akymiu u
HETIOCPEeIHY JIpKaoly 3emibuinTa. Hucy oOyxBaheHu wiaHoOBH moponuiie OBHX JIMIA, K0 HU
Ul KOja MMajy IpaBo JAa Oyay Ha 3eMJbUINTY, ajd HEeMajy MpaBO HaJ 3eMJbUIITEM (HIp.
cranapu). lllTtera ce orena y MarepujaHuM omTeheluMa WM CMambemhy yIOTpeOJbUBOCTH
3emJpuIITa ((DAKTUUKH WM CMambemhe eKOHOMCKe BpenHocTH). llltera ycnen moBpene nmuma
Huje oOyxBaheHa AenukToM nuisance (Hmp. nuie ce pazdonu). [lorpebHo je ma mrera Oyne
TIpeBUIJHUBA 1 JIa CE IITETHUK KOPUCTHO CBOjUM 3eMIBMINTEM Ha HepasymaH Haunu.*! O6a
yCIIOBa MOpPajy OUTH HCITyHeHa KyMYJIaTHBHO.

JlenmuKT nuisance oOyxBaTa CUTyallMje KaJa >KABOTHUIE CBOJUM TIPUCYCTBOM Ha
3eMJBUINITY CBOT BJIACHMKA IPEJCTaBJbajy CMETHY 32 MUPHO YXHBaWke IpaBa BIACHHUKA
OKOJIHMX 3eMJbMILITAa (MUpHUCH, OyKa), Ka0 M KaJa >XUBOTHH-e¢ npelhy Ha Tyhe 3emsbumire y
TaKkBOM Gpojy J1a Mpe/icTaBiba cMeTHY.*? YobuuajeHr mpuMepH Cy YKOIHMKO Mac PENOBHO H
IJIACHO JIaje, YKOJIMKO JIUIIE APKHU BEITMKH OpOj Mayaka Ha CBOM 3€MJBHUINTY WM TeJla MPTBUX

ntuna. OroBOpHOCT 3a nuisance je cy0jeKTUBHA OJITOBOPHOCT.

5.2.6. Onuroeoprocrt 3a mrety npema Rylands v. Fletcher

BnacHuk HemokpeTHOCTH OO0jeKTMBHO OJroBapa 3a INTETy KOjy Ha CYCEIHUM
HETMOKPETHOCTHMA MPOY3POKY]y CTBapu U CYIICTaHIE Kaja MmoOerHy U3 o0jeKTa Ha HEroBoj
HEMOKPETHOCTH, YKOJIIMKO HUCY MPUPOIAHH J€0 3€MJbE WUJIM CE€ HE OJHOCE Ha HEHY MPUPOAHY

ymotpe6y.®® Tpenenent y Rylands v. Fletcher je yTBpmmo 06aBe3y BIaCHUKA OMAcHe CTBAPH

99 C. van Dam, op. cit., p. 120.

90 |bidem, p. 122.

%1 |bidem, p. 123.

92 P North, op. cit., pp. 172-174.

9% Rylands v Fletcher [1868] LR3 HL 330. TyeHu je HCKOIIAo pe3epBoap 3a BOAY Ha CBOM 3eMJBUIITY. Boma u3
pe3epBoapa je OTeKIIa TyYHeJIMMa 1 OIUTaBHiIa PYAHUK Ha 3eMJBHIITY Ty)KHoma. TyKuall Hije 60 OATOBOpaH 3a
negligence jep HHje 3HA0 HUTH je MOTao Ja 3Ha 3a [OCTOjarb€ TYHENa KOjH C€ HHUCY KOPHCTHIH, a OWIHM Cy
npokonanu. Haseneno mpema, C. van Dam, op. cit., p. 446. BpeMeHOM je 3aKOHOAABALl PETYIIUCA0 OJATOBOPHOCT
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Ja je JpKW TIOJ KOHTPOJIOM W HaJI30pOM; YKOIMKO CTBAap MOOErHe M3 KOHTPOJIE BIIACHHKA
HETOKPETHOCTH (M3JHje ce, ucrapH, OOpyIId, HAIyCTH HEeroB o0jeKar Ha OUJI0 KOJU HAYMH) U
MPOY3pOKyje MITETY APyroMe, BIACHHUK je oAaroBopaH. OBaj JETUKT je MO CBOjOj IPHUPOIU
HAjOMIKU common law NeNUKTy nuisance, Te WX MOjeJMHH ayTOPH CBPCTaBajy 3ajeaHo.’®t
Paznuke unak mocroje, 300r yera moceOHy MaKmkpy MocBehyjeMO OBOM MpPaBUITY.

VYcnoB Oexxama CTBapH HITM U3MAKIJIe KOHTPOJIE j€ KapaKTepUCTUYaH 3a 0Baj ATHKT. OBO
HUJE OIrOBOPHOCT 3a INTETY O]l OMACHUX CTBApH, KOja MOCTOjH Yy CPIICKOM TpaBy, Beh
OATOBOPHOCT 3a HITETY KOjy OIacHa CTBAp NMPHYMHM KaJa W3MaKHE KOHTPOJHU Ca 3eMJBHUINITA
win objekTa rae je uyyBana. [lonazehu on oBor ycnoBa, y Read v Lyons UCTakHyTO je na je
HEM3BOJJbMBO HANPABUTH TPaBHY KJIaCU(PUKAIM]y CTBApU K0 OMACHUX M HEOMACHHX, TC
IIPOTHMCATH aNCONYTHY OATOBOPHOCT Y CIy4ajy IIPBHX, Al HE U Y ciTydajy Apyrux.>®

OAroBOpHOCT je 0OjeKTHUBHA jep HE 3aBHCH O] TMOBpee 00aBe3e My)KHE Maxmhe HaJl
o0jekTHMa U cTBapuMa y muma. [IpuMena oBor mpaBmia moryha je y momieay mTere Kojy
XKHUBOTHELE TIPOY3POKY]Y, Kaja rnpel)y ca 3emsbHinTa CBOT BJIaCHUKA Ha HEKO JAPYro 3€MJBHIITE.
Venosu cy cnenehu.®® Ilpso, npxkame kuBOTHEA Tpeba Ja NpeNCTaBlba HENPHPOIHY
ynoTpely 3eMJbUIITA, 300T BPCTE KUBOTHIA (HIIP. Ip)Kamke JoMahuX JKUBOTHHA M KyhHUX
JpyOHMMalia je MpupoHa yrnorpeda 3eMJBHUINTA, TOK JAPKabe TUBJBHUX )KUBOTHIbA KaKBa j€ THrap
WY JIUCHIIA TIPECTaBIba HEPUPOAHY YIOTpeOy 3eMIBHUINTA) HITH 300T BbUXOBOT Opoja. [pyro,
KUBOTHEA MOpa Ja TMPEJICTaB/hba OMACHY CTBap C OO3MpPOM Ha CBOjy TPHUPOLY WIH
Kapaktepuctuke. Tpehe, )kMBOTHEA MOpa Ja TMOOETHE ca 3eMJBHUINTA BIACHUKA Ha Tyhe
3eMJBHINTE M TaMoO Ja NPUYMHU MmTeTy. MelhyTuMm, BpeMeHOM Cy CyIOBH YyOlakaBaiu
00jeKTHBHY OJI'OBOPHOCT, 3aXTeBajyhu ycI0B MpeIBUAJEUBOCTH HITETE, LITO j& MPEACTaBIhATI0
KOPaK Ka CyOjeKTHBM3AIMjH OBOT pesknMa oxrosopHocTn.”’ 3arosapajyhu pamuonanmsamnmjy
omreTHor npasa, OnudeHT ykasyje 1a je caMo NpaBuiIo U3TyOUsI0 MPAaKTUYHU 3HAYaj ycliea

YCKOT CYIMjCKOT TyMauera ycjIoBa 3a Heropy npumeny.’®

3a IITETy 3a MojeJuHe 00jeKTe, KakBa Cy HyKJIeapHa MOCTpOjema WM JIETIOHH]e, OCTENIeHO yMamyjyhu nosbe
npuMene npasuia u3 Rylands v. Fletcher.

94 C. van Dam, op. cit., pp. 123, 124.

95 Read v Lyons [1947] AC 156. Omrehena je mperpmena TejecHe MOBpeAe HPUIMKOM EKCILIO3Hje
BHCOKOEKCIUIO3MBHUX IpaHata y Gpadpuiu re je paamia kao KoHTponop. Huje yrBpheHa oIrOBOPHOCT TyKeHe
(habpuke jep HUje OMO UCITYHCH YCIIOB Oekama (M3MaKiie KOHTPOJIE) CTBAPHU U3 00jeKTa TyxeHe (eKCILIoaupale
cy y o0jekTy rie cy ce Hanasuie). JloctymHo Ha: https://www.iclr.co.uk/ (mpuctym Ha gan 30.12.2023. roaune).
96 P North, op. cit., pp. 175, 176.

97 Read v Lyons [1947] AC 156.

98 K. Oliphant, Rationalising Tort Law for the Twenty-First Century, pp. 55-56.
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5.2.7. OaroBopHOCT OBJIANTNEHOT AprKaora o0jeKTa

OnrosopHocT oBiamheHor apkaola 3a MITETy of cTBapu (eHr. occupiers’ liability)
MOCTOjJH KaJa JIMIEe moceTH Tyhu objekar (mpocropuje), rae MPEeTpHH IITETY O HEroBHX
CTBapH, Yy HAIlleM CiIydajy Ol XKHUBOTHHA. KopeH aenukTa nexu y common law, anu 1aHac je
ypehen nmoce6nnM 3akonuma. [lojam 06jekTa 00yxBaTa HEMOKPETHE M MIOKPETHE CTBAPH TIE j©
moryhe yhu (rpaheBuna, cTan, rapaxa, BO3MIO, YaMall, Ba3ryXormioB). %%

Paznuka mocroju ga nm je omreheHH mpeTpreo IMTETy Kao OBJamheHd WIn
HeopnamheHn noceTwial. Y TMpPBOM clyyajy IpHUMEmyje ce 3aKOH O OATOBOPHOCTHU
opnamthenor apsxkaoma u3 1957. rogune (Occupiers’ Liability Act). OBnamrthenu apskamnaig
o0jekTa nMa obaBe3y JyXKHE MaXKmke 1a 00e30eau pasyMHy 0€30€THOCT 00jeKTa 3a IOCETHOIIE
(rocte).1%% O6aseza mykHe makme HpoTe)e ce caMo Ha Oe3bemHOCT y KopHimhemy
MIPOCTOpHja Y CBPXE 3a KOj€ je IprKajiall 103Bao JHIIe WK MY je J03BoJauo aa Oyne tamo. [Tojam
oprnamrheHor nocetrona o0yxsara 1o3BaHa JIM1a, KOjUMa JIpsKajall 103BOJIH [TOCETy 00jeKTy, U
JIMIIa ca MpaBoM J1a Oyny y 00jeKTy, Ha OCHOBY 3aKOHA (HaKO MPOTHBHO BOJBHU JIPXKAOIIA).

Y npyrom ciy4ajy mpuMemyje ce 3aKOH O OJTOBOPHOCTH OBJAIIheHOr Japskaolia u3
1984. rogune. OH uma o06aBe3y Ay)KHE NaXmke MpemMa JUIMMa KOju ce HE cMarpajy
TIOCETHOLMMA Y CMHCITY 3aKoHa 3 1957. romune, mox ogpehennum ycnosuma.'% Ipen, 1a je
JprKajiall CBeCTaH OMACHOCTH KOja TIOCTOJU Y FbeTOBOM OOJE€KTYy WJIM MMa OIpaBIaHE pa3iiore
J1a Bepyje Aa oHa noctoju. pyru, na npxanail 3Ha, WJIM ©Ma OTpaBiaH pas3Jjior jJa Bepyje Jia ce
HeoBJalmheHu MoceTusal Haja3u y OJIM3MHM T€ ONAacHOCTH WIM Ja MoXe Aohu Onm3y me.
Tpehu, na je pey 0 omacHOCTH 3a KOjy c€ ONpaBJaHO MOXKE OUEKMBATH Jia JIp)Kajall CBaKOMe
noHyau onpeheny 3amrury. llItera He oOyxBara ryOuTtak min omreheme UMOBUHCKUX A00apa.
Osnamthenu npskanair ce ocimobaha 0rTOBOPHOCTH YKOJIMKO j€ TIPEeIy3e0 pa3yMHE KOpake Kako
06U yrmo30pHo Apyra Julia Ha ONacHOCT WM UX 00ecxpadpHo J1a ce N3JI0XkKe OMacCHOCTH.

VY 06a ciydaja ped je cyOjekTuBHO] onroBopHocTH. [IpuMena oBux mpasuia Moryha je
y CIy4ajy IMITETe O )KHBOTHHHE KOja HE MPHUIIaJa OMAacHO] BPCTH M KOja HEMa OTIacHE HaBHKE,
i 4dja TPUPOAA WM KAapaKTEPUCTHKE MOTY IPEICTaBJ/haTH OIMACHOCT 3a Apyra JHIa.
Hpxanar he 6UTH OJroBOpaH jep je MMao JYKHOCT MaXKie J1a MOCETHOIU HEroBor 00jeKkTa

6yny 6e36eHu o7 merosux crapu. 0%

99 Bunetu: Sec. 1 of the Occupiers’ Liability Act 1957.
1000 Bynern: Sec. 2 of the Occupiers’ Liability Act 1957.
1001 Bynern: Sec. 2 of the Occupiers’ Liability Act 1984.
1002 p, North, op. cit., p. 182.
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5.2.8. OaroBopHOCT 3a JKMBOTHHHC HA JABHOM MYTY

JaBHU IyT je cBakHM J1e0 3eMJbe MPEKO Kojer cydjexTn KpyHe Mory 3aKOHUTO MPOJIa3HTH,
mrTo obyxBara Kako usrpalene myTeBe, Tako u yrabane crase.’®® IIpucycTso sxuBoTHmBa Ha
jaBHOM TIyTy MOX€ OMTH 3aKOHHUTO WJIM HE3aKOHWTO, a IITETa MOXKE HACTAaTH 32 YYCCHUKE Y
caoOpahajy u 3a BiacHuKe 3emJbHINTa Kpaj myra. OATrOBOPHOCT Ce pa3Mmarpa y OKBUPHMA
nenukara negligence, nuisance W trespass.

OnroBopHOCT 3a negligence je pa3marpaHa y TpPH CUTyaldje: YKOJIHKO >KHBOTHHHA
3ajJyTa Ha jaBHHU IMYyT Kao TOCJIEOUIIA HEMaXHE HHCHOT JIPXKaola W MPOY3pOKyje IITETy
ydecHUIIMMa y caoOpahajy; YKOJIHKO je MPUCYCTBO )KUBOTHIHE Ha JABHOM ITyTY 3aKOHUTO (HIIP.
400aH BOIM KpaBe ca HCHAlle y IITale), ajd je YCJIeA HEMaXme JpKaoua AOHUIo JI0
MPOY3pOKOBama MITETe YYeCHUIIMMA y caoOpahajy; W YKOJIHMKO XKHBOTHE-A Ca jaBHOT ITyTa
3amyta Ha Tyhe semibumTe u mpoyspokyje mtery.'%% Common law onrosopnoct je Guna
pa3nuunTo ypeheHa y HaBeJICHUM CHTYyalldjama, a 3aKOH O )KUBOTHH-aMa je JOHEO U3MEHE.

Y mpBoM citydajy, IpeMa common law OATOBOPHOCT HHjE IMOCTOjasia jep He MOCTOjU
o0aBe3a Ja ce CIOpedyd JyTame J>KUBOTHIA, YaK M Kaga OHO TIPEICTaBJba MOCIEIUILY
HETO/IM3akha MM HEoIpsKaBama orpafa mopes jaBHor myta.'’® CymportHo, omroBopHoCT je
MOCTOjaNa yKOJIMKO je JprKajiall HAMEPHO OCTaBHO CBOjY KMBOTHIbY Ha jaBHOM ITYTY. 3aKOH O
KMBOTHI-aMa YKHHYO je HaBeneHo mpasmio. %% Ykomuko mrery mpoy3pokyje sKuBOTHIbA Koja
3aiIyTa ca Heorpal)eHOTr 3eMJBHINTA Ha JaBHU MYT, H-EH JAprKajall je€ OJroBopaH 3a negligence.
Hapounto je 3HauajHO IITO MOjaM KUBOTHUHHE Y OBOM CJIy4ajy 3aKOH HE CBO/IM Ha CTOKY, T€ OBa
OATOBOPHOCT OOyxBara IiCE€ M Mauke, KOjU cy Hajuelrhe MpUCYTHU Ha NyTeBHMa. Benuku
M3y3eTaK CTBapa MpPaBWIIO Ja JAp)Kajiall HHje OATOBOPAH YKOJIHUKO jé OCTaBHO >KUBOTHEHE HA
Heorpal)eHO jaBHO, 3ajeMHUYKO 3emJpuInTe (eHr. common land), ogHOCHO y oOmactu T7Ie
orpahuBame HHje yoOHUajeHO, a UMAOo je TIPABO J1a UX OCTABH.

Y npyrom ciyuajy, mpeMa common law OATOBOPHOCT YBEK MOCTOJH jep ApiKajall Huje
TI0Ka3a0 Ty)KHY MAKEY y dyBamby JKHBOTHIbA Koje je n3Beo Ha jasau myT. %" Crammapn nyxmse

MaXKHkhE 3aBUCH O] OKOJTHOCTHU CBaKe MojeMHavYHe CUTYalllje, a OTOBOPHOCT je cyOjeKTHBHA.

1003 p_ North, op. cit., pp. 160, 161.

1004 1hidem, p. 149.

1005 Searle v. Wallbank [1947] A.C. 341. Cyx je Hamao 1a HeMa OATOBOPHOCTH AP3Kaolla KOMa, KOJH j& 3aIyTao
Ha jaBHH IIyT, TJIE CE Ca UM Cyaapro omrehenu Ha ouukiy. Jocrynso Ha: https://vlex.co.uk/ (mpucrym Ha nan
30.12.2023. ronune).

1006 Bynern: Sec. 8 of the Animals Act 1971.

1007 P, North, op. cit., pp. 161, 162.
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VY tpehem ciydajy, npema common law npxanan HeMa OIrOBOPHOCT 3a IITETY KOjy
TIPOY3POKY]y H-eroBe 3anyTaie KuBoTHme. %% 3aKkon o KHBOTHIaMa CaPKH jeTHAKO HPABKIIO
Kaia je Ped o ITETH KOjy IIPOy3pOKyje CTOKA 3aTyTaBIIU ca jaBHOT myTa, 0%

OnroBopHOCT 3a JENUKT nuisance MOCTOJU KaJa KUBOTHILE 3AIyTajy HA jaBHH YT Y
TOJIMKOM 6pOjy J1a IPECTaBIbajy CMETHY OflBHjamby caobpahaja (co6onan npomas).t?® Mnak,
HHUJETHO TIPaBUJIO HHje 0€3 U3y3eTKa — OJITOBOPHOCT 3a nuisance MOCTOJH M y CIIy4ajy Kaja je
jeIHa JKUBOTHEA HA JaBHOM IIYTY, YKOJHMKO 300T CBOJUX OITACHUX OCOOHMHA IpEICTaBJba
noce6ny onacnoct.'®! JIpxanar onrosapa ako Tejo KHBOTHEE He YKIOHHU Ca jaBHOT ITyTa e
je ycMpheHna, Te yuecHunu y caobpahajy nperpre mteTy. LleHn ce Bpeme KOJHMKO je Teso
’KHBOTHUIHE OWIIO Ha ITYTY, 1A JIU j€ )KMBOTHIHa MMaJla HAaBUKY Ja U3J1a3H Ha JaBHU YT U CIIMYHO.

Ha kpajy, oIroBOpHOCT 3a frespass TOCTOjU KaJa KUBOTHILE 3AIIyTajy U MPOY3POKY)y
mrTeTy Ha jaBHOM myTy. OmreheHu je BIacHUK WM Ap)Kajiall jaBHOT IyTa, a HE yYECHHIIN
caoOpahaja. 3aKkoH O )KMBOTHEbaMa PETYIHILE ITETY O 3aJyTale CTOKe Ha TyheM 3eMIbUINTY,
Te KaKo MojaM 3eMJBMINTA MOKe 1a 0byXBaTH M IyTeBe, Moryhe je cienehe pasmsajame.!0l?
3aKoH 0 KHBOTHEAMa MPUMEbYje C€ CaMo 3a IITETE O CTOKE, a trespass to land npuMemyje
ce Kajia OWMII0 Koja )KMBOTHIbA 3aTyTa Ha JaBHHU IYT, KaJia M KaJla CTOKY U JAPYTY KUBOTHEY

JprKajall HaMEpHO M3BEeJIe Ha MYT, alld He pajyl BeroBe peJoBHe yrnorpebde. Y 06a cinydaja peu

j€ 0 00jeKTUBHO] OATOBOPHOCTH.

5.3. AMepuuKo mpaBo

AMmepuuka mpaBHa Tpajaulidja pa3Buiia ce€ Ha OCHOBAMa EHIVIECKE IIPaBHE TPaJUIIMje.
VYpehuBame rpahanckornpaBHe OATOBOPHOCTH HE TpHMaaa (enepaaHo] HAJIEKHOCTH, Beh je
CBaKa caBe3Ha JIp)KaBa HaJJIe)KHA Jla CBOJUM CTAaTyTapHUM M TPEIEICHTHUM IIPABOM ypEIu OBY
o6mact npasa.?'® Pasnuxyjemo common law oaroBOPHOCT, Koja ce 3aCHHBA HA T10jeANHAYHIM
JeTUKTUMa YTBpH)EHUM y MpPELeIEHTHOM MIPaBy, U CTAaTyTapHy OITOBOPHOCT, KOja C€ 3aCHUBA

Ha 3aKOHMMA. JIeIMKTH NPEleIeHTHOT U CTaTyTapHOT MPaBa HE KOHKYPHIILLY.

1008 p_ North, op. cit., pp. 161, 162.

1009 Bupern: Sec. 5 (5) of the Animals Act 1971.

1010 p, North, op. cit., p. 165.

1011 pitcher v. Martin [1937] 3 All E.R. 918. Cyx je yrBpauo nuisance y cuTyaluju Kaja je nac Tp4ao Ha MyTy ca
JyTUM TIOBOIIEM, KOJH j€ 3aKadeH 3a eroBy orpiuiry. [lemak je mperpreo mTeTy jep ce Taj MOBOAall 3aKauro 3a
IETOBY HOT'Y IIemaka u 00opuo ra. JlocrymHo Ha: https://vlex.co.uk/ (mpucrym Ha gan 30.12.2023. roause).

1012 p_ North, op. cit., pp. 166, 167.

1013 3, F. Witt, Torts, Cases, Principles and Institutions, Cali eLangdell Press, 2016, p. 15.
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OcHOBHY TOeNTy YMHHMO CHpaM peXHMa OIrOBOPHOCTH, T€ PA3JIMKYjeMO HpaBHE
cucteMe Koju ypehyjy cy0jeKTHBHY M 00jeKTHBHY OATOBOPHOCT 3a IITETY OJ1 )KMBOTHHA. OBa
mojieNia ce 3acHMBA Ha mpuxBaheHOM omiuTeM mpaBmiy. Paxg He mpereHayje a Mperu3HO
pacriopenu y HaBelleHe JBe Ipyle CBaky on 51 amepuuke caBe3He ApiKaBe, ajdu he MOHYIUTH
npumepe. OIroBopHOCT 3a negligence ce 3aCHUBA Ha Cy0jeKTMBHOM IPUHLIUITY U MTPEACTaBIba
HajIIMPH JACIHKT KOjU IO3HAjy CBU IPaBHU cucTeMu. Mak, kajia je ped o MITETH OJf )KMUBOTUhA,
BehrHa MpaBHUX CHCTEMa YCBajajy O0jeKTMBHY oAroBopHocT. Ca apyre cTpaHe, MOjeIuHU
NIPaBHU CHUCTEMH OCTajy Ha TEPEeHY CyOjeKTHBHE OITOBOPHOCTH M KajJa je ped O IITETH O]
KUBOTHIbA, 0e3 003Mpa Ha TO Ja JIM OBaj CIy4ya] ONTOBOPHOCTH H3/Bajajy Kao MOCEOHO
npasuio. [Iputom, Moryhe je ma, mopesn cy0jeKTHBHE OATOBOPHOCTH 3a IITETY O]l KHBOTHUHA,
HCTOBPEMEHO PETYJIHINY M 00jeKTHBHY OJTOBOPHOCT 32 IITETY KOj€ MOjeInHE BPCTE KUBOTHIHA
MIPOY3POKY]Y, OTHOCHO 32 MOjeMHE CUTyannoHe aenukre. [loceOHo je n3BojeHa OArOBOPHOCT
3a INTETy KOjy YYMHE >XHBOTHI-C Kaja HeosnamheHo mpely Ha tyhe 3emspumre, Kao u

OATOBOPHOCT 3a WITCTY O AUBJbUX KUBOTHIbA.

5.3.1. OGjexTBHA OATOBOPHOCT 32 IITETY

VY crapoM OIIITETHOM IpaBy JENHUKTU CYy peryiaucaiud 00jeKTHBHY OArOBOPHOCT 3a
LIITETy HaHETy JMIy WIM HEeroBoj HMMOBUHU (battery), TpOYy3pOKOBaHY HENOCPEIHUM
nenoBameMm cuie. CpenuHoMm XIX Beka mnpeueneHtoM Brown v. Kendall cyGjexTuBHa
OZITOBOPHOCT j€ YCBOjeHa Ka0 OCHOBHHU PEXUM OJITOBOPHOCTH 32 HEHAMEPHO MPOY3POKOBaHY
mrery. )% Tume je yxumyro mo Taga Baxkehe mpaBumo o 06jeKTUBHO]j ONTOBOPHOCTH, a
CyOjeKTMBHA OJIFOBOPHOCT j€ MOoCTajla MPaBWJIO 3a IUTETY MPOY3POKOBaHY HEMOCPETHUM
MoBpeIaMa JIMIa Wik UMoBHHE. V3/1BajarbeM HEeHaMEepPHOT HaHOIIIEHha IIOBpee 1o negligence,
00yXBaT JIeNIUKTa battery THIIA0 C€ HAMEPHOT HAHOILIEHE (PU3MUKUX MOBpPEAA JIULUMA.

CynoBu cy ouyBanmu ofpeleHe ciydajeBe OArOBOPHOCTH Oe3 kpuBHIle (eHT. no-fault
liability). JIo6¢c (Dan Dobbs) nuctuue ga pedeHo Baku 3a CliydajeBe Kajia MTETHUK CTBapa UITH
1015

OJJp’KaBa OIACHO CTame, Koje HUje yoOu4ajeHO MPHUCYTHO WK MpuxBaheHo y 3ajeHMIIN.

[ITeTHO nenoBame JKUBOTH-A BU)EHO je Kao MpUMeEp TakBOT cTama. MMajyhu y Buay yTunaj

1014 Brown v. Kendall, 60 Mass. 292 (1850). Tyxumal u TykeHr OHIIH Cy BIACHHIIM 11aca KOju cy ce Meljyco6Ho
Hananu. TyXeHH je TIOKYIIao Jia pa3aBojH Tice, yaapajyhn ux mramom, U y jeTHOM O] 3aMaxa yAaphuo TyXKHOIa
(omrrehenor) koju ce Hanmasno u3a wera. CyJ je omrydyjyhu o mocTynamy 000juIle Y CKIaIy ca 00aBe30M JTyKHE
MaKEbe, YTBPAMO JIa HEMa OArOBOPHOCTH TyxeHor. HaBeneno npema, D. Dobbs, The Law of Torts, St. Paul, West
Group, 2000, pp. 264, 941. J. F. Witt, op. cit., pp. 107-1009.

1015 |hidem, p. 942.

265



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

SHIJIECKOT TIpaBa, paBWIHUjE je pehu 1a cy aMepryuKH CyI0BH 33JpKaJId IPUMEHY 00jeKTHBHE
OZITOBOPHOCTH 32 IIITETHO JICIIOBAE KUBOTHHA, TIPaB/Iajyhu ra pu3HKOM IITETE 32 3ajCAHHMILY.
[IpaBHU cucTemu Koju ypelyjy 00jeKTUBHY OJTOBOPHOCT 3a IITETY OJ] KHUBOTHIHA, TO
HE YMHE Ha JeJJMHCTBEHW HauyMH. Pa3imkyjemMo ycioBe onroBopHoctd usmely common law
MPAaBHUX CUCTEMA ¥ MMPABHHUX CUCTEMa Ca CTaTyTapHUM IIPABOM 3a OBaj CIIy4aj IITETE.

[Ipema common law, onroBOPHOCT BIIACHHKA XHBOTHIE je OOjEKTUBHOT KapakTepa
YKOJIMKO j€ )KHBOTHI»A MMaJIa OMTacCHE 0COOMHE, 32 KOj€ j€ BIIACHUK 3HA0 WJIM MOpPAo Jia 3Ha (SHT.
abnormally dangerous propensities, mischievous propensities). OuurienaH y30p OBOT
CXBaTama jeCTe CTapH CHIVICCKU JCIHKT Scienter U pa3InKOBambe )KUBOTHIbA HA ferae naturae
U mansuetae naturae. YCIOB OJATOBOPHOCTH jeCT€ 3HAHE BIACHHKA O ONMACHUM OCOOMHaMa
KHBOTHIbC. YIIPaBO CE Ha TOM JpPXKakby JXKHUBOTHUEE Ca 3HAKEM O OIMACHOCTH KOjy OHa
NpE/ICTaB/ba 3a JbYIAC M HHXOBY MMOBHHY 3aCHHMBA OJIOBOPHOCT BJIACHHKA — OH OIACHY
KUBOTHIY JIPYKU CBECHO NMPUXBaTajyhn pu3mK (jacHa MOBE3UIa ca JICITUKTOM scienter).

YcoBH OATOBOPHOCTH 3a MITETY Oj1 JoMahe )KUBOTHELE YTBPhEHH CY Y CYICKO] MTPAKCH,
Te hemMo mckopucTMTH HpuMep m3 mpaBa Macauycerca.l%® Illtera mopa na mpencrasiba
MOCJIEUILY [TOCTOjaba ONaCHUX HaBMKa WM CKJIOHOCTHU (eHr. mischievous or vicious habits),
KOj€ Cy HETIPHPOJIHU 32 )KHBOTUIY (CYIPOTHO, KOBY HHj€ HETIPHUPOIHO J1a HIYTHE KaJia My HEKO
npube ¢ neha).}%!” Bracuuk onropapa 3a mreTy Koja HacTaHe Kao TOC/IEIUIIA HO3HATOT OMACHOT
MOHAIlIakba HberoBe Jomahe sxuBoTHbE. Kaja nuie nma cazHama 0 pU3HKY IITETEe KOjU Hheropa
KMBOTHIbA CTBapa, TaJla TMOCTOjH OMNPAaBIAHO OYCKUBAMKE Ja JIMIE JieNla y CKIaAy ca TUM
Ca3HamkEeM, PaJIu CIIpeYaBarmba peatn3aluje pu3rKa.

OnroBopHOCT BIaCHUKA H30CTaje YKOINUKO )KUBOTHIbA PaHHUj€ HUje IOKa3UBajia OMACcHO
TOHAIIamke. Y CYJICKOj MPAaKCH OBO MPABUJIO j€ TTO3HATO Ka0 MPaBUJIO JEHOT CIO00IHOT yrpr3a
(eHr. one free bite rule wnm one-bite rule), nako obyxBara CBe BpCTE€ HAYMHA HAHOIICHA

noBpesia cBUX BpcTa jaomahux >kuBoTHUHa. Kajga mpBH MyT *KUBOTHHA MPOY3POKYjE LITETY,

1018 Greeley v. Jameson, 265 Mass. 465, 164 N.E. 385 (Mass. 1929). Ko TyKeHOT IIyTHYO je Ty)KHOLA Y IE€CHY
Hory u ciomuo je. Cyn je yTBpIMO Jia TY>)KEHH HHj€ 3HA0 HUTH je MOrao Jia 3Ha 3a ONacHe HaBHKE CBOT KOIba,
nmajyhu y Buy 1a je Kom y TOKY TO/IMHE BHIIIE ITyTa M3HajMJBbHBAH JIPYTUM IITajIaMa, a Jia My OMJIO KaKBO H-eTOBO
OMacHO MOHalamke Huje Omno npenodeno. JoctymHo Ha: https://casetext.com/ (npuctyn Ha man 10.1.2024.
TOJIMHE).

W17y mpeamery Sinclair v. Okata, cyn je 0n610 TyxOeHH 3aXTeB TyXHWJala jep HUCY JIOKA3aIH Ja j€ OMacHo
TOHaIamke Tca, KOju HMX je yjeo, Owio HenpupoaHo 3a nomahe rce. Hamme, mac je paHuje, y OABOjeHUM
MIPUINKaMa, TIOBPEIUO jOII METOPO JbYAX KOjH Cy OWIHM TOCTH WJIM TIOCETHONH TYXXEHOT. TyXeHH je TOCTaBHO
CyIy Haja3 1 MUIJbCHE BEIITaKa Jia j€ MOHAIIAE [ICa y IPETXOAHUX TIET CUTyalHja MPEACTaBIbaIO MOCIEANILY
IpeTepaHe CTUMYyJalHje M 3aIITUTHUYKOT MHCTHKTA. Kako TyXwial HHje IOCTaBHO HHMKAKaB JIOKa3 Ja je
MoHaMamke Tica OWI0 HEHOpMallHO 3a jJomahe rice, Aa yjele 3a JMIe IBOTOAMIIELE JeTe, MO IMpaBUINMa
aZIBEp3aTHOT TIOCTYIKa CyJl jé YTBPAHO Ja TYKWIAll HUje J0Ka3ao Jia Iac WMa OIacHe OCOOWHE Koje Cy
HEHOpMaJIHE 3a IeroBy Bpcry. Sinclair v. Okata, 874 F. Supp. 1051 (D. Alaska 1994). HaseneHo npema, R.
Weaver et al., Torts: cases, problems and exercises, LexisNexis, Newark, 2009, pp. 582, 583.
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OATOBOPHOCT M30cTaje. CBaKM HapeIHU ITyT, BIACHUK KUBOTHIbE he OuTn onrosopan. Pey je o
CBOjEBPCHOM ,,)KyTOM KapTOHY” Y 00JIaCTH OJIITETHOT IIpaBa. Ratio TaKBOT ITpaBUIIa OTJIeNa e
y cxBaramy jAa Jomahe >KMBOTHIbEG MHA4Y€ HE YMHE IITETY, Te je y Cydajy IUTETe HYXKHO
MOCTOjam-¢ 3HAMka BIACHUKA JIa j€ BerOBa )KMBOTUHA CKIIOHA /13 YMHH IITETY.

[TojenuHe caBe3He AprkaBe 3aKOHUMA Cy YPEAWIE OBO ITUTAE U OACTYIHIIE O COMMOn
law nipaBuna. [Ipumep je MnuHownc, unju 3akOH 0 KOHTPOJIU KUBOTHHA U3 1994, roqune (eHT.
Animal Control Act) nponucyje o6jektusny oarosopuoct.’®® 3axon me 3axrteBa ycnos
MPETXOJHOT 3Hama BIACHUKA KUBOTHIE O HbEHUM OMACHUM OCOOMHAaMa, HUTH Ja je IITeTa
nocieanna HBUXOBOr AejcTBa. OO0jeKTMBHA OIrOBOPHOCT BIIACHHMKA IIOCTOJM YaK W Kaja
KMBOTHIba HUK3/la PaHHje HUje IOKa3MBaja 3HAaKe ONACHOr IOoHamama. lIpema 3akony,
BJIACHUK j€ OJTrOBOPAH YKOJIMKO I1ac WJIW Jpyra >KHBOTHIbA, 0€3 MPOBOKAIMje, HAlaHE HIIH
nospeau 6110 kojy ocoby.!?'® IMpaBHy 3amTuTy yx)HuBa 0c0ba KOja ce MHUPHO MOHAIIANA, HA
MecCTy TJie UMa IpaBo Ja ce Haja3u. [lojam BiacHMKa ofpeheH je kao cBako JMIe Koje MMa
MIPaBO CBOjUHE HAJl )KUBOTUOM, UITU UyBa WK 00e30el)yje CKIIOHHILTE 32 )KUBOTUILY, UITH Ce
cTapa o 1\0j, MM Ce MOHAIIIa Kao HEeH AprKaiall, MM CBECHO JIO3BOJIX JIa TTaC OCTAaHE y FbeTOBOM
00jeKTy UM HEMOKPETHOCTH Koje uMa y aprkaBuHu. 020

Hako moctoju 00jeKTHBHA OJATrOBOPHOCT y common law WM Ha OCHOBY 3aKOHA,
omTeheHH TIpaBHy 3alITUTY MOKe J1a TPaKU Ha TepeHy cyOjekTuBHe oaropoproctu. 0% 1022y

CYJ/ICKO] TPAKCH 3ay3€T je& CTaB Jia BJaCHUKA )KUBOTHbA MMa TYKHOCT Naxme (eHr. duty of care),

MaKo HHje TIPONHCAHa HEKUM MpaBHUM mporucoM. % BiacHUK KHBOTHESE je OATOBOPaH 3a

1018 TIpaBo caBesHe apikape MnMHOUC paHHje je cleauao COMMON law oIroBOpHOCT 3a INTETY OJ KUBOTHHA.
Mareau v. Vanatta, 88 Ill. 132.V oBoj outyiu u3 1878. roaune, Bpxosuu cyx MnnHorca uctakao je aa je mpaBuiio
0 OJITOBOPHOCTH BJIaCHUKA JAoMalie )KHUBOTHEbE jaCHO: YKOJHKO j€ LITETy NMPOoy3poKoBaja qoMaha )KHBOTHEA KOja
HI/Ije IIPUPOAHO CKJIOHA JIa YMHH HITCTY, Ka0 MITO CYy IICH, KO U BOJIOBU, (bUXOB BJIACHUK HI/Ije OATOBOpAaH 3a
IITETY IPOY3POKOBaHy JbyIMMa WM Ha FbUXOBOj IMOBHHH, OCHM YKOJIMKO C€ JOKaXKe J1a j€ BIACHUK MPETXOJHO
MMao Ca3Hame JIa je )KABOTHIbA CKJIOHA INTETHOM IOHAIIAMKY, Ja UMa OMAacHe HaBWKe, WK Ce IITETa MOXeE
MPUIIMCATH Y IITETY BIACHUKY 300T BeroBe Henaxmbe. JloctymHo Ha: https://case-law.vlex.com/ (mpuctyn Ha gaH
10.1.2024. rogune).

1019 Buneru: § 366, Chapter 8 of the Animal Control Act, 510 ILCS 5/16. J[loctynHo Ha:
https://www.ilga.gov/legislation/ (mpuctyn Ha nan 20.10.2023. roause).

1020 Bupetn: § 352.16, Chapter 8 of the Animal Control Act, 510 ILCS 5/16.

1021 D, Dobbs, op. cit., p. 947.

1022 Drake v. Dean, 19 Cal.Rptr.2d 325, 15 Cal. App. 4th 915 (Cal. 1993). Tyxusba je kKao JEXOBUH CBEMIOK, ca
HaMepoM Jia pa3roBopa ca TY)KSHUM, NPHIILIA BeroBoj Kyhu, kaja jy je y ABopuiuty Hanao nac. [logHena je TyxO0y
NIPOTUB TY>KEHOT, 3aCHMBajyhM je Ha 00jeKTHBHOj OATOBOPHOCTH, KaO TPBOM OCHOBY, M Ha CYOjeKTHBHO]
oxrosoprocT 3a negligence, kao apyrom ocHoBy. Jocrymuo Ha: https://law.justia.com/ (npucryn Ha gan
10.1.2024. roqune).

1023 Drew v. Gross, 112 Ohio St. 485, 491, 147 N.E. 757, 758 (Ohio 1925). ITocToju 0ArOBOPHOCT BIACHUKA KOJH
KOH-€ OCTaBH MPEKo HONM Ha Manrmaky KOju HHje alekBaTHO orpaheH (joma win omrehena orpana), y OIu3uHN
jaBHOT TyTa, T je Moryhe MpeTnocTaBuTH Ja he KoM JIaKO MPECKOYUTH OTPaay U OJJIyTaTH HA jaBHU MYT, TIe
he mpejcTaBibaTH ONMACHOCT 3a y4ecHHMKe y caoOpahajy. Joctymno Ha: https://casetext.com/ (npuctym Ha naH
10.1.2024. ronune).
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negligence ako je MpONMyCTHO Ja Jiejia ca yOOM4ajeHOM MaKHkOM Koja je, Y IaTUM OKOJIOCTHUMA,
61Ia HEONXoNHA Ja chpedn moBpeny Apyrux..9%4 Crammapn yoOudajene maxme cTora yBek
3aBHICH Off OKOJIHOCTH CJTy4aja, a MpBU (PAKTOP j€ YMHCHHIIA J1a JIK Ce IITeTa MOTJIa WIH HUje
MOIJIa TPEABHIETH Ha OCHOBY palibM WIM NPOIyINTama BiIacHUKa. Jpyru daxrtop jecte
yIBphUBame Ja 7 je, IMyTeM carielaBama IOHAallakha W KapaKTePHCTUKA JKUBOTHHE Y
MPOILJIOCTH, BIACHUK Pa3yMHO MOTao Jia MPEIBUIM TIOHAIAKkE KOje je IPO3POKOBAJIO IITETY
apyrome. AHanu3a MPEIBUAJBUBOCTH IITETE M Ca3Hama BJIACHUKA O paHHMjeM IMOHAIIAby
KHUBOTHUE Y€CTO CE Y H3BECHO] MEPH IPEKIIAMajy.

Restatement 3anpxaBa NPUHIMIT 00jEKTHBHE OJATOBOPHOCTH 3a INTETY 01 jJomMahux
KUBOTHEGA, Al TPEJIAKE W NMPUMEHY CYOjeKTHBHOT MPHUHIUNA y onpeheHuM cuTyalujama.
Brnachuk momahe kxHBOTHEE (€HT. Owner) 3a Kojy 3Ha Wwin Ou Tpedaso ja 3Ha Ja uMa OIacHe
CKJIOHOCTH, KOje Cy HEHOpPMaJHE 3a HEHY BPCTY, OJTrOBOpaH je 3a INTETy KOjy IpYTd
nperprn.t’®® Tlojam nomahe kuBOTHEG 00yxBaTa BpCTE KOje YOOMYajeHO CIyKe UYOBEKY,
nenehy mpema BpeMeHY M MeCTy IJle ce JKMBOTHBa Apxku. ’?® OmroBoprocT BiacHuKa je
00jeKTHBHA jep HACTYIa YIPKOC JIOKa3y Ja je YI0XKHO CBY MOTPEOHY MaXby JIa JI0 MTETE HE
nohe. Ban criydaja mocrojarba HEHOPMAJHUX OIMACHUX CKJIOHOCTH JKHUBOTHUEGE, BIIACHHUK
OZIrOBapa 3a MITETY YKOJIHMKO YCIIe/l CBOj€ HEMAXKIE HUj€ CIPEUHO HACTYTambe ITeTe, OTHOCHO
YKOJIUKO je OMO HEMaxJbMUB y JpXKamky M HAA30pY JKUBOTUHE (CYyOjeKTHBHA OATOBOPHOCT).
Brnacauk nomahe XHBOTHIbE je JyKaH Ja C€ IMOHAMIA C TYKHOM IMaXHOM U Jla CHPEdH
MIPEIBUIJBUBY IITETY, MMajyhul y BUAY MMOHAIIake HHAYEe MUPHE JKUBOTUIHE y CTIEU(DUIHUM
cutyanujama. %’ Restatement 3anpxaBa croj 00GjeKTHBHE M Cy0jeKTUBHE OITOBOPHOCTH,
npasehu paznuky usmel)y )KUBOTHHbA Ca ONTACHUM CKJIOHOCTUMA U CBUX OCTAJIMX KUBOTHHA,

KOj€ OIMacHe CKJIOHOCTH HEMa]y WJIM OHE HUCY OuJie TIO3HATE BIACHUKY.
5.3.2. Cy0jexTHBHa OATOBOPHOCT 32 IITETY
VYBaxkaBajyhu npeuenent y Brown v. Kendall, cynoBu NoOjeqUHUX CaBE3HUX AprKaBa

of0aluIu Ccy paHHje cXBaTakbe O O0JeKTHBHO] OATOBOPHOCTH 3a IITETY KOjy HPUYUHU

KMBOTHA jep Y OBUM CllyyajeBUMa U30CTaje Hamepa. [lpxaBe Koje ycBajajy oBaj IPUCTYI, TO

1024 Dawson v. Woodson, 180 W. Va. 307, 376 S.E.2d 321 (W. Va. 1988). Kom TyxeHOr je y TOKy Hohm
IIPECKOYHO OrPajy 1 MIOTOM Ce CyIapHo ca ayroMoOmiIoM Tyxkuomna. Jocrynro Ha: https://casetext.com/.

1025 The Restatement (Second) of Torts § 509 (1977).

1026 The Restatement (Second) of Torts § 506 (1977).

1027 The Restatement (Second) of Torts § 518 (1977).
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YHHE TIOCEOHMM pETYJIMCamheM CYOjeKTHBHE OJTOBOPHOCTH 3a IITETY OJ XHBOTHEGA WU
o0yXBaTameM OJrOBOPHOCTH 32 IITETY OJ1 )KUBOTHEbA TIOJI OKBUPE ACTHKTA negligence.

I'pahanrcku 3akonuk Jlyusujane mpyka mpuMep MOCEOHOT peryiucama CyOjeKTHBHE
OATOBOPHOCTH. 3aKOHMK TMPOIUCYje JAa j€ BIACHUK J>KUBOTHUIE OJATOBOPAH YKOJIHMKO CY
ucrymena Tpu ycrnosa.l% TIpeu, ma je BmacHmk 3Hao ma he mHOHAmIame KHBOTHHE
MPOY3POKOBATH MITETY, UJIH j€ TO MOTA0 JIa 3Ha JIa j€ TOCBETHO Pa3yMHY NaKiby (CHT. reasonable
care). Jlpyru, 1a je MOTao J1a Cripeds MITETY J1a je oKa3ao pa3yMHy naxmy. Tpehu, na ce Huje
MOHAIIA0 Pa3yMHO MaXJbHBO. YCIOB pa3yMHO NaXJbUBOI I[IOHAIIAKka YKazyje Ha
00jeKTUBH30BaHO CXBaTakE KPUBUIIC, KA0 MOBPEJIC MAXKHHE KOja & OCHOBAHO MOIJIA OUYCKUBATH
O/ pa3yMHOT W TMaXJbUBOT YOBEKa y HMCTO] cutyanuju. lllteta Mopa OWTH TpeaBUIBHBA.
VY3pouHa Be3a ce yTrBphyje u3mely Heunmema BIacCHHKA U IITETE.

Cyn Moxe J1a 3acHyje OArOBOPHOCT IPUMEHOM JIOKTPUHE res ipsa loquitur 4ak u Kaja
HeMa JI0Ka3a O HEMaXJbUBOM ITIOCTYMAamY, OJHOCHO O MOBpEIH 06aBese MykHe maxmbe.0?
[IpernocraBiba ce HenaKmka (KPUBUIIA) JIMIA KOj€ j€ MMaJI0 UCKJbYYHBY KOHTPOIY HaJl CTBApU
KOja je MpOoy3poKoBaJia MITETY, HAKO HE MOCTOj€ KOHKPETHU JIOKAa3H O HETKLHU, aKo O IITeTa
n3ocTana Ja Huje 6mio Henaxmwe. Ha oBaj HauuH, cyd npuMemyje ACNUKT negligence 4ak u
0e3 oka3a nospeze o0aBese AyKHE MaKHE, a HA OCHOBY Jl0Ka3a y3podHe Be3e — Jia IITeTa He
Ou HacTasa Jja Huje OUJI0 HeMaxmbe.

OAroBopHOCT BIIaCHUKA KUBOTHIHE j€ U3BOJEHA O/ OITOBOPHOCTH JAprKaolia CTBapu. 3a
pasnuKky oj (hpaHIlyCcKoT y30pa, mpaBo JIyusujane ypehyje cy0jeKTUBHY OITOBOPHOCT JApsKaolia
CTBapy 3a IITETY OJ] PyIIeHa, OMACHOT CBOjCTBA MJIM HEJAOCTAaTKa CTBApH, MO/ YCIOBOM Ja je
32 OMAcHOCT 3HA0 M Jia jé MOrao ja CIpeud MTeTy Ja je MOKa3ao pasyMHy Hakmy. %
W3ocTanak pa3yMHO MaKJbUBOT IOHAIIAKA JPHKAOIA CTBAPH j€ YCIIOB OATOBOPHOCTH.

VY mnpaBy Jlynsujane cyOjeKTHBHA OJrOBOPHOCT 3a LITETY Of >KMBOTHHbA j€ TPABUIIO.
I'pahaHcky 3aKOHHK MCTOBPEMEHO MPOIHUCYje U3y3eTaK 3a IITEeTe O Iaca — IBHXOB BIACHUK j&

o6jextnBHO oxrosopan.®®! IToce6HO je perymicana n 06jeKTHBHA OIFOBOPHOCT BIACHUKA MTaca

1028 Bupern: Art. 2321 of the Louisiana Civil Code. Jloctymuo Ha: https://Icco.law.Isu.edu/?uid=83 & ver=en#83
(mpuctyn Ha nan 20.10.2023. roxune). OamreTHo npaso JlynsujaHe je cienupUIHO y MUJbEy NPAaBHHUX CHCTEMA
aMepHYKHX CaBe3HUX JprkaBa jep je Hajsehu y3op umaino y ppaniyckom npasy. Melhyrum, 10k ¢ppaHIlycko IpaBo
ypehyje 00jeKTHBHY OATOBOPHOCT 3a IITETY O]l KHBOTHHA, NpaBo JlynsujaHe ocraje Ha TepeHy CyOjeKTHBHE
oarosoprHoctd. OBO M3 pasjora jep ce Oyro BpeMeHa Tymadmio aa Hekamammu w@wi. 1385 CC campxku
MIPETIIOCTaBKY KPHUBHUIE UYyBapa >XUBOTHIE (CyOjeKTHMBHA OITOBOPHOCT). BpeMeHOM, TakBO TyMmMademe je
HaIyIITEHO U YCTYIMJIO MECTO CXBaTamy Ja je ped O MPETIOCTaBI OATOBOPHOCTH, IMTO je oMOTyhniio pasBoj
00jeKTUBHE OJITOBOPHOCTH Y (DPAHITYCKOM TIPaBy.

1029 Bunern: Art. 2321 of the Louisiana Civil Code. D. Dobbs, op. cit., pp. 370-373.

1030 Byyern: Art. 2317.1 of the Louisiana Civil Code.

1031 Bynern: Art. 2321 of the Louisiana Civil Code.
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KOjH ycMpTe, ManTpetupajy wmmu mospene Tyhy croky.!’®? Opa npa ciydaja o6jeKTHBHE
OZITOBOPHOCTH 3a WITETY Ol JKUBOTHHA TOKa3yjy mpeliaMame (PaHIyCKOT W EHIVIECKOT
yrunaja. Haaun ypehema 00jeKTHBHE OTOBOPHOCTH 3a IITETY O] Iaca oAroBapa (GpaHIryCKoM
IIpUMEpY jep 1ojaMm IITeTe Hje orpaHruydeH, Beh onroBopHocT 00yxBara ITeTy HAaHETY JTUIIMa
1 BUXO0BO] UMOBUHHU. Y CiIy4ajy 00jeKTHBHE OJATOBOPHOCTH 3a MITETY KOjy TICH MPOY3POKY]y
CTOIIM BUIJbUB j€ YTHIIA] CHIVIECKOT yropeanuka. Mimajyhu y Buy 1a Cy YCJIOBH OJTOBOPHOCTH
y oba ciydyaja UCTH, MOTOKH CE€ IMO0jaBJbyje Kao YKU OOJUK MPBOT, 0€3 JONAaTHUX pa3iuKa.
3aHUMJIBHBO j€ J1a je qpyraduju pekuM OATOBOPHOCTH MpeBul)eH caMo 3a mITeTe o1 aca, Kao
jeIHe BpCTE JKUBOTHH-A. Y TOME ce BUIU YTHIA] common law nenukara. OQroBOPHOCT je
00jeKTHBHA, a BIACHUK MOXKE J1a ce 0CI00011 OJrOBOPHOCTH J0Ka3yjyhu 11ejCTBO BUILIE culie
w 1a je omrehenn ucnposonupao mnca. [lojenune npkaBe ycBojuiie Cy ImyTeM IpereneHara
00jeKTHBHY OIrOBOPHOCT 3a mTeTy o maca (anp. Ceepra Kapomnuna).10%3

lupuna nenukra negligence M03BOJbABA Jia C€ OH MOCMAaTrpa Kao OIIITE MPABHUIIO
OZITOBOPHOCTHU 3a HeHaMepHy IuTeTy. CTora MmojeJMHe CaBe3HE JP)KaBe Y OKBHPHMA JICITHKTA
negligence 00yxBarajy W OJTOBOPHOCT 3a IITETy O AoMahuX XHBOTHHA, KA0 IITO TO YHHU
Cesepua Jlaxora.'%* OnropopHOCT MOCTOjH YKONHMKO Cy KyMY/IaTHBHO HCIYH-eHH cienehu
ycnosu: (1) na jeqHo nuie uMa o0aBe3y Maxkmbe IpemMa JIpyrom, (2) 1a je odaBesa npekpliieHa,
(3) ma je mpekpiuaj HEMOCPEIHU Y3pOK MoBpene U (4) na je moBpena HaHeTa 3aITHhEeHUM
MHTEpecUMa Apyrora npeMa KoMe je rnocrojasia o0aBesa Maxme.

Omnnyka y Brown v. Kendall 3na4ajHa je yrpaBo jep je yCTaHOBHWJIA IIPABUIIO Ja, UAKO
u3Mel)y /1Ba JuIa He MOCTOJU YTOBOPHHU MJIM APYTH MPaBHU OJHOC, C 003MPOM Ha OKOJHOCTH
cllyyaja jeHO JIUIle MOXKEe MMAaTH IpeMa JpyroMe obaBe3y Maxmbe, 1a My He HpOy3poKyje
mreTy. %% JInna y 3ajenauim Tpe6a 1a ce MoHaMIajy IPOCEYHO MaXJHHBO, OHAKO KaKo 61 ce o1
MMPOCEYHO MaKJHUBOT YJIaHa 3ajeHUIe OueKnBaio. O0aBe3a MaKme WK, KaKo j€ TO HCTAKHYTO
y Brown v. Kendall, nyxunoct pazymHe naxme (eHr. duty of reasonable care) mpencraBsba
NIPaBHU CTaHJAP[, YHjy CaApKHUHY ofpelyje cyncka mpakca, Te 3aBUCH O YMHEHUIIA Cydaja
(HIIp. pa3yMHO je yMaJuTH CBETJIa Ha ayTOMOOMITY KaJa je 3ayCTaB/beH Ha HEOCBETJHEHOM JIeNy

nmyTa HONy, T€ YKOJWKO JUIle A TO HHUje YUYMHWIIO, a MOTOM Ta je ymie b ymapuio cBojum

1032 Buneru: 88 3:2651-2654 of the Revised Statutes and the Codes, Louisiana, Title 3 — Agriculture and Forestry.
HoctymHo Ha: https://www.legis.la.gov/ (mpuctyn Ha gan 20.10.2023. rogune).

1033 D, Dobbs, op. cit., p. 947.

1034 Sendelbach v. Grad, 246 N.W.2d 496 (N.D. 1976). ITac TyxeHUX je yjeo 3a HOTY TYKHJbY, IPHINKOM HheHe
nocere Kao 3akynonasia. Cy[ je Hallao Ja TY)KEH! HUCY [OBPEANIH 00aBe3y NyKHE MaXbe IPeMa 3aKyNoAaBILy,
KOja Cce CacToju jeAMHO y 00aBe3n Maxme Jla ce He MPOy3poKyjy HamepHe moBpene. JloctymHo Ha:
https://casetext.com/ (mpuctyn Ha nan 10.1.2024. roguse).

1035 B, Dobbs, op. cit., pp. 264, 265.
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ayToMoOmiioM, uiie A ayroBahe HakHamy mTeTe JUIly b jep je moBpeauno o6aBe3y Maxme).
JIly’)KHOCT Takibe M3pakaBa 00aBe3y Jia JIMIIE y CBOM IOHAIIAky IOKaXe MaXmky Kojy Ou
pa3yMmHa 1 Myzpa oco0ba (eHr. reasonable and prudent person) moka3zana y UCTUM HIIU CITHYHAM
yCIoBUMa Kako OM cMamuIa uiu u3derna pusuk mrete 3a apyre.'%® Crammapn pasymsor
BJIaCHUKa (onroBapajyhe BpCTe) )KUBOTHILE j€ 00JIMK cTaHaapAa pasymMHe (maxspuBe) ocode, a
JpKambe JKUBOTUILE j€ YME-EHHUIIA O] 3Ha4Yaja 3a oipehuBame o0aBe3a TakBe 0cooe.

Jlok cynuja ourydyje /a i MOCTOju 00aBe3a MaXkKikhe U KOja je IbeHa CaIpKUHA, ITOPOoTa
JIOHOCH OJTyKY Ja 1 je obape3a mpekpuiena.’%’ Jluue je HemakJbMBO YKOIMKO jeé H-ErOBO
TIOHAMIAke CTBOPUIIO TIpeKoMepHH pH3HK 1o apyre. %% V peuenom ce ormena npyra ctpana
obaBe3e maxme: Tpeba na ce n3berHe WM CMamU PU3MK IITETe 1Mo apyre. Ta obaBes3a je
MPEKpIIEHA YKOJIUKO j€ MTeTa Onila MpeIBHIJbUBA MOCIICANIIA MTETHUKOT IMOHAIIAKka, KOjy je&
pa3zymHa ocoba morina m3oehu. [lakie, y ycnoBuma kaja je pasyMHO (ITa)KJbHUBO) JIMIIE MOTIIO
Ja MPEIBUIM MITETY Ka0 Pe3y/ITaT CBOT IMOHAIIaka, TYXKHO j& JIa CBOjE MOHAIAKEe MPHUIIAroIH
TaKO MPEABUIJbUBO] TTOCIEANIN U U30ETHE MPOY3POKOBAE IITETE APYrOMeE.

Itera Tpeba na mpeacTaBiba HEMOCPEOHY, OJMCKY TOCIEIUIy IITETHHKOBOT
HEMaKJPUBOT TOHAIIAKka, HETOBE Pallibe WM MPOMyIITamka. Y3podHa Be3a ce yTBphyje Ha
OCHOBY ,,but for” Tecta — da Huje 6un0 TIOHAIIaka TUIa A, He OM HacTana mTeTa 3a juie b.
OBaj TecT npeucnuryje GaKkTHUKy YCIOBJHEHOCT MITETE MOHAMIAKBEM IITETHUKA. YKOJIHKO JI0
mTeTe He OM JIONUIOo Jja HHMje OMJIo MOHAallama IITeTHUKA, OHJA J€é TaKBO MOHAIlake HYXHU
YCJIOB HAaCTaHKa mTeTe. THuMe je OBaj TeCT eKBUBAJICHT TEOPUJH Y3POUHOCTH condition sine qua
non. 1% 1lITeTHNKOBO MOHAIIAE MOPA Ja MPECTaBsba (haKTUUKH Y3POK IITETe (EHT. cause in
fact), a Ha OCHOBY CBOT' 3Ha4yaja W OJIM3MHE IITETH KA0 MOCIEAUIIM MOpa Jia MPeICTaBlba U
MpaBHU Y3poK (EHI. proximate cause, JgaHac cBe Bume y ynorpebu legal cause).
[TpenBUIJEUBOCT IITETE j¢ 3HAYajHA M MPUJIMKOM OlCHhHBaka MIOCTOjamka Y3poJHe Be3e, Ja JIU

je IOTCTHUKOBO ITOHAIIAKC MPEACTABIbAJIO TPABHU Y3POK IJ_ITCTC.1040 [IITeTHHKOBO MOHAIIIAKE

1038 D, Dobbs, op. cit., p. 277.

1037 1hidem, p. 270.

1038 |hidem, p. 334.

1039 M. IserkoBuh, Vzpouna eeza y oowmemnom npaegy, crp. 77. Condition sine qua NON TeCT y3pOYHOCTH
UCIUTYje KOHTPAYMEHUYHN MOJIeN, Oa3upaH Ha MUTAmYy Ja JIM OU JI0 IITEeTe JOIUUIO Ja j€ H30CTala aKTUBHOCT
WK TPOMNYIITAahe MITeTHUKA. HeraTuBHU 0/IrOBOp Ha TO MUTamke o/ipeljyje MpeJAMETHO MOHAIIAKE UITH MPOIYCT
kao y3pok mrete. Ctora je condition sine qua non Teopuja 0 IPUPOJIHO] Y3POUHOCTH M KA0 TAKBa MPBH KOPAK y
npunucuBamy oarosopuoctu. Ibidem, ctp. 46-56.

1040 palsgraf v. Long Island Railroad, 248 N.Y. 339 (N.Y. 1928). Paguumu »ene3Hulle HOMArauy cy IyTHUKY Ja
yhe y B03 M HeMaXKJbHUBO CYy MY YBPHYJIH 317100, 300T Uera je uciryctro kodep. Hucy 3Hanmm na ce y kopepy Hanasze
BaTPOMETH, KOJH Cy eKCIUIOAUPANIH, YCIIe Yera cy Ha JIpyroM Kpajy miathopme mnajie MepAeBHHE Ha TYXKUIbY.
Cyq je yTBpAHO [1a Cy PaJHULM CBOJUM HEIAXXJbUBUM MMOHAIIAHEM HUCY CTBOPHIIH MIPEABHUIJBUB PU3HUK IITETE Y
OJTHOCY Ha TYXHJbY (OACYCTBO y3pOYHE Be3e), Te Ja y OJHOCY Ha Iy HE IOCTOjH OJrOBOPHOCT TYXKEHOT Kao
nocnozaasia. Jlocrymao Ha: https://casetext.com/ (mpuctyn Ha gan 10.1.2024. ronune).
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MPEeJICTaBIba MPABHU Y3POK IITETE YKOJIUKO OU IITeTa OMiia MpEeIBHJbHBA TTOCIICIHIIA TAKBOT
IOHAIIAKAa 3a PAasyMHOr 4YoBeKa y ucrtoj curyanmjn.’’*! Vikomuko mrera Huje 6mia
MPEBU/IJbUBA MTOCIEANIIA, HE CMaTpa C€ HETMOCPEAHUM y3POKOM, YaK U Ka/ia jeCTe BPEMEHCKU
OJIMCKO IPeTXO0AMIIa HACTAHKY IITeTe (HIp. Iac yjeae JOKTopa Ha TPOToapy: BIACHUK OATOBapa
3a MITETY KOjy j€ TIOKTOP MPETPIICO, ajll HE W 3a IITETY KOjy Cy MpeTpIiesa apyra Juia jep je
JIOKTOP 300T MOBpeie KaCHUO WK OMo oHeMoryheH Ja u3Beie XUTHO OTPEOHY omeparujy, na

j€ TaIujeHT yMpo).

5.3.3. OxaroBopHOCT 3a IITETY KOJy CTOKA IIPOY3pOKYje Ha TyheM 3eMIbUIITY

Enrnecku common law nenukr cattle trespass ypehuBao je 00jeKTHBHY OITOBOPHOCT
JprKaolia ToBe/Ia Koja cy mpenuia Ha Tyhe 3emspumire. OBa OTOBOPHOCT 3aCHUBAJIA ce, n3Mel)y
ocrainor, Ha o0aBe3u orpahuBama CBOr 3eMJpbMINTA. Ha amepuykoM Ty MHpUXBaTambe OBE
OJITOBOPHOCTH je Tekio HeyjenHadeHo. Dpuaman (Sam Friedman) uctuue na cy caBe3He
JprKaBe Ha UCTOYHO] 00aim (00amu ATIaHTCKOT OKeaHa) IPUXBATHIIC 00jeKTHBHY OJITOBOPHOCT
BJIACHMKA TOBEJA KOja 3aJIyTajy Ha Tyhe 3eMJBUIITE YKOJWKO BIIACHUK HUJE OTPaJHo CBOjE
KMBOTHIbE, y CKIAdy ca YIOPEIHHKOM KOjH je HITIeCKH cattle trespass TpeacTaBibao. 04
CympoTHO ToMe, caBe3He ApKaBe Ha 3anaJHoj o0anu (o0anmu Tuxor okeaHa) HUCY MPUXBATUIIE
TaKBO TpaBujio, mojazehu ox oOuyaja CTOYAPCKHUX MOJHONPUBPEAHHMKA Jla HHXOBA TOBEIA
cio0oHO JTyTajy HeorpaheHUM manimanuMma. Jlakie, y MOTOmEeM CIIy4ajy OATOBOPHOCT j€
u3ocrajana. Jlume koje keaw J1a 3alliTHUTH CBOje 3e€MJBUINTE J1a Ha Hhera He ynaze Tyhe
KUBOTHIGE, UMAll0 je o0aBe3y Ja CBoje 3emsbHINTe orpaau. Teper obaBe3e orpahuBama
npedayeH je ca 0cobe Koja UMa JXKUBOTUIE (00aBe3a fencing out) Ha 0co0y Koja He enu Tyhe
KUBOTHH-€ Ha CBOM 3eMJBHUINTY (00aBe3a fencing in). Tek kana )KkMBOTHIbE HeOBMamheHo mpehe
Ha Tyhe orpal)eHo 3emsbHIITE, HACTYyTIaJIa je OATOBOPHOCT 3a cattle trespass.

VY caBpeMeHOM IpaBy CBaka CaBe3Ha J[p:kaBa MOCEOHUM 3aKOHOM ypelyje kKo cHocu
TepeT orpahuBama 3eMJpHIITa. Tako je HacTasa pasiuka u3Melhy aprkaBa CII000THUX MPOCTOPA
(eHr. open range) u ApxaBa 3aTBOpeHHX Ipocrtopa (eHr. closed range). IlpaBuno cioGogHOr
MPOCTOPa UCKJbYUYj€ OJTOBOPHOCT 32 IITETY yCJel HeOBIANEHOT Mpeiacka >KUBOTHILE jep je
KUBOTHIbaMa J03BOJBEHO Aa ce cobonHo kpehy. BiacHuin 3eMibHINTa KOjH JKeJe 1a Cripeue

11a )KUBOTHU b€ TIpel)y Ha BUXOBO 3€MJBHIITE TYXKHU Cy Jla Ta Orpajie y CKIaay ca MponucruMa.

1041 M. Kapanukuh, HopMaTHBHO y MOMMamy y3pOYHOCTH Ka0 yclIoBa rpaljaHCKONpaBHE OATOBOPHOCTH, CTP.
1003, 1004.
1042°3, Friedman, op. cit., pp. 734-735. D. Dobbs, op. cit., p. 943.
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MehyTtum, u3ysenu nocroje y norieny oapeheHux pernona wim y norieay oapeleHux Bpcra
KUBOTHIbA. 3aKOHOM HJIM ypenOOM MOXE Jla C€ PEeryluiie Jia Ha ofpe)eHOM pPerHoHy HHje
JOMYIITEHO CI000IHO KPETame )KUBOTUIbA (J1akiie, IbMXOB BIACHUK MJIH Ap)Kajall Tpeda aa ux
orpaad Ja He OIyTajy) WM Jla HHje IOIMYIITeHO CI000JHO KpeTame oapeheHux Bpcra
KHUBOTHIbA. [ToBpeoM oBUX 3a0paHa HacTaje ONrOBOPHOCT 3a IITETY yCIea HeoBIAmheHOT
npesacka )KUBOTHEbE. Y JIp)KaBamMa 3aTBOPEHHUX IMPOCTOPA, BIACHUIIN )KUBOTHbA CY JY)KHU J1a
CBOj€ JKUBOTHIE Oorpajie. OAroBOPHOCT BIACHHKA IMMOCTOjH YKOJIUKO KUBOTHA Tipehe Ha Tyhe
3eMJpuIITe, orpal)eHo mim Heorpaheno.

BrnacHuk minm apkanai )KMBOTHEbE, KOja OIIyTa Ha Tyl)e 3eMJBHINTE U IPUYHHU IITETY
JpyromMe, CHOCH 00jeKTHBHY OATrOBOpHOCT. He 3axTeBa ce J0Ka3 HeMaXmbe Y UyBamby (JICITHUKT
negligence), HUTH Ce 3aXTeBa 3HaWE, OJJHOCHO MOTYNHOCT ca3Hama BJIAaCHUKA Jla CTOKA MMa
OITACHE HABWKE (IICNHMKT Scienter). YCIOB OATOBOPHOCTH j€ MOBpena oOaBe3e orpahjuBama y
JpXaBaMa 3aTBOpeHHX mpocropa. [Ipumep mnpyxkajy mnponucu MimuHoWca: BIACHHK HWIIH
Jp Kalial] )KUBOTUE-E CHOCH OATOBOPHOCT 3a INTETY KOjy OI0eria >KUBOTHHA IPOY3POKYje
npyrome.l% On ce ocno6aha 0AroBOPHOCTH YKONHKO JOKaXe Ja je JKMBOTUIbA obera 6e3
ETOBOT 3Hama, MIPH YEMY j€ IMMOCBETHO Pa3yMHY MaXKiby J1a CIIPEYH J1a )KUBOTHA OJUTyTa. Y
Jp*aBaMa OTBOPEHOT MPOCTOPa, OJrTOBOPHOCT BJIACHUKA MOCTOJU TEK YKOJIMKO j€ KUBOTHHA
caBiajana mpenpeke Koje je, y CKIaay ca MpONMUCHMa, MOCTAaBUO BIACHUK 3€MJBUINTA Pau
orpahuBama. llltera koja ce ormiena y omrehemnma orpane, Ha 3eMJBHINTY W Tparehum
o0jeKTHMa Ta/ia oCTaje HaJOKHAAUBA.

[To mpaBumy, oAroBOpHOCT oOyxBara camoO INTETYy HACTAlIy Ha 3EMJBHINTY H
npunagajyhuM o0jeKkTHMa, TIOOBMMA M KMBOTHH-aMa, He M INTeTy HaHeTy muumma.l0%t
JlpxaBe Mory mpomnucary u apyradvje. MinuHouc yuHu ynpaBo TakaB U3Yy3€TaK U MPONUCYje
Jla BIIACHUK >KMBOTHHE KOja 3aTyTa Ha Tyhe 3eMJBUIITE U TPUYUHHU IITETY, OUIIO Ha 3eMJBHUIITY

OUJIO APYTOM JIMILY, OArOBOPA 32 CBY MPO3POKOBAHY ILTETY.
5.3.4. OaroBopHOCT 3a MTETY OJ JUBJHHUX )KHUBOTHHA
3a mrery oA OUBJBUX KMBOTHHA KOj€ HEMAjy BJIACHUKA HIIM JIp)Kaolla HE MOCTOjH

OZITOBOPHOCT. YKOJIMKO KUBOTHHbA, YMja j€ BPCcTa Kiacu(ukoBaHa Kao quBsba (farae naturae),

MMa BJIACHHWKA WJIW JIPXKaolla, OHU OATOBapajy Mo MpaBUIKMa 00j€KTUBHE OJTOBOPHOCTH, 0€3

1043 Byneru: Sec. 1, § 1, Chap. 8 of the Illinois Domestic Animals Running at Large Act, 510 ILCS 55/1. [JocTynHo
na: https://lwww.ilga.gov/legislation/ (mpucTyn na gan 20.10.2023. roguse).
1044 D. Dobbs, op. cit., p. 945.
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noTpebe I0Ka3uBam-a MOCTOjakha ONACHUX HABHKA, OXHOCHO casHama o muma. %% Heobopusa
je TpeTrnocTaBka Aa JUBJbE KUBOTHIE MMajy ONaCHE HaBHKE M OJrOBapa Ce 3a PU3UK Koje
IBUXOBO JIpKamkbe HOcu ca cobom. [loOc objammaBa ga TPHUCYCTBO JUBJbE JKUBOTHUESE
MpeCTaBJba HEYOOHUYajeHH PU3UK KOjU HUje yCTaJbeH HUTH NpuxBaheH y 3ajeHUIH, Te JIHILIEe
KOj€ Taj PU3MK YHOCH Y 3ajeJHUIly HY>KHO CHOCH OJITOBOPHOCT 3a INTETY KOja HAacTYHH Kao
nocienuna peanusanuje pusuka.®® Venos Huje na auBiba KMBOTHIA MMa aGHOpMAJIHE
ocoOMHE, HHUTH j€ TOCEIOBakEe TAKBHUX OCOOMHA HCKJBYYMBH pa3jior yCIOCTaBJbambha
objektuBHe onroBopHoctu. lllTera je Hajuemhe pe3ynrar HOPMAIHOT IMOHAIIAKA TUBIHE
KHUBOTUIE. OATOBOPHOCT TEPETH BJACHUKA WJIM JPXKaolld, Kao M JIMIA Koja Cy MpYXKuia
CKJIOHHUINTE AUBJHMM KHBOTHIama, 104

VKOJIMKO je ImTeTa HacTalla Ha 3eMJBUINTY BJIACHUKA WM JIP’KAOLa JUBJHE )KUBOTHILE,
noJjoxkaj omteheHor yrude Ha BEroBO IPaBo Ha MpaBHY 3amTUTy. C jeHe CTpaHe, YKOIHUKO je
omrehenn 0Mo oBnamrheHH MOCETHJIAl, BIACHUK TUBJbE KUBOTHIE€ 00JEKTHBHO OJroBapa.
Mehytum, ykonmuko ce omreheHH HHUje ¢ YyoOMYajeHOM MaXXHOM CTapao O u30eraBamy
OYMIVICHE OMACHOCTH KaKBY TIIPENCTaBJbajy MAHMBJbE IKHUBOTHIGE, BIACHHUK he OWTH

ocnobohen.14® C

Jpyre cTpaHe, YKOJIMKO ce omreheHu HeoBiamheHO Hajna3uo Ha Tyhem
3eMJBUIIITY, OH HEMa IPaBO Ha MPABHY 3aLITUTY, HU O] OKPHUJbEM 00jeKTUBHE OJITOBOPHOCTH,
HU 01 OKPUJbEM CyOjeKTHBHE OTOBOPHOCTH (IeNUKT negligence).!**® Bnacnuk umm apskanai
3eMJBMILITA JIy’KaH je Jja 00ee)XH CBOje 3eMJBMILTE U J]a UCTaKHE 00ABEIITEHE O OMACHOCTH
MIPHUCYCTBA TUBJBMX JKUBOTHEA, HAPOYUTO UMajyhw y BUAY Ja W Jielia MOTy HeoBianrheHo
npehu Ha Tyhe 3emubuiITe.

VKONIMKO JUIE JIp’KU JAMBJbE KUBOTHEE Pald NIpyXKama jaBHE ycIyre WU paau

o0aBsbama jaBHE TY>KHOCTH, HE TIPUMEHY]Y Cc€ TIpaBuia 0 00J€KTUBHO] OATOBOPHOCTH. 3aKOH

1045 D, Dobbs, op. cit., p. 948. Cowden v. Bear Country, Inc., 382 F.Supp. 1321 (D.S.D. 1974). JloctynHo Ha:
https://law.justia.com/ (mpuctyn Ha gan 10.1.2024. romxuse).

1046 D, Dobbs, op. cit., p. 949.

1047 1bidem, p. 948. Y npaBy Jlyusujane, 1UBJbe JKUBOTUIE KOj€ UMAjy CTAHUIITE YHYTap BIACHHYKOT OrpaleHor
3eMUBHIITA MTPUITA/Iajy BIACHHUKY TOT 3eMsbhInTa, Buj. §56:178 of the Revised Statutes and the Codes, Louisiana,
Title 56 - Wildlife and Fisheries. Joctynro na: https://www.legis.la.gov/ (mpuctyn Ha nan 20.10.2023. rogune).
1048 Heidemann v. Wheaton, 72 S.D. 375, 34 N.W.2d 492 (S.D. 1948). Owrehena je nperpnena noBpesie jep je
MPUIIUTA TPeBuilie OJIN3y KaBe3a y KOjeM Cy e Hala3uia JBa MpKa MeJIBeia, Kako Ou ux 60Jbe Bujena, uanaxyhu
cebe pu3uKy (Hanmasmia ce y JoMeTy pykoxeaTta Measeza). Cyl HUje yTBPAUO OJrOBOPHOCT BIACHUKA MeIBe.a.
HocrynHo Ha: https://casetext.com/ (mpuctyn Ha gan 10.1.2024. roause).

Landings Association, Inc. v. Williams, 728 S.E.2d 577. Omrehena ce Hohy meTana qBopuinTeM Kiyda Tie je
oxacena. [IpucycTBo anuraropa y OJM3WHU JBOPUINTA je OWiia OMIITe Mo3HaTa yumbeHura. Cya je cmaTtpao aa je
omreheHa Owia HemakJbuBa 300T HOhHE MIETHe, 1a Ce U3NIOKMIIA PU3UKY, T j€ Hallao Ja HeMa OJATOBOPHOCTH
kiay0a. Jocrymnro Ha: https://casetext.com/ (nmpuctym Ha gan 10.1.2024. roaune).

109 TTpumepa panu Buz. Sec. 75.002. and 75.006 of the Texas Civil Practice and Remedies Code, Title 4 — Liability
in Tort, Chapter 75 — Limitations of Landowners’ Liability. OaroBopHOCT 3a HENAXHY j€ HCKIbYYEHA, alld HE U
3a HaMEpHO MPOYy3pOKOBame mrere ApyroMe. JoctymHo Ha: https://statutes.capitol.texas.gov/ (IpuCTym Ha IaH
20.10.2023. ronune).
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o (denepaiHIM JNEMUKTHUM Tyxk0ama u3 1946. roqune (eHr. Federal Tort Claims Act) ypenno
je IeNMKTHY OATOBOPHOCT (he/iepalinje, 3a HelaXxKmby U MPOTUBIIPABHU aKT HEHHUX CIY)KOCHHKA
y Bpumewy jaBHe ayxknHoctH.'®® OnroBopHOCT 3a ITETYy O AMBJBUX JKMBOTHHA HHjE
oOyxBaheHa. ¥ OKBHpPY JOKTPHHE MMYHHUTETa CyBEpEHE BJIACTH, CaBE3HE JIP)KaBe HE CHOCE
OZITOBOPHOCT 3a JICJIUKTE, OCHM Y CITy4yajy HEBpIICHAa jaBHE JY>)KHOCTHU. tbuxoBa o1roBopHOCT
Hajuenthe MpoW3WiIa3u U3 ayTOMOOWICKHX Hecpeha yciies HeMmaXKJbUBOT OJIpKaBamba JaBHUX

IyTeBa MM jaBHUX mpocTopa,t®®

y KOJHM YCJIOBUMa MOXK€ HACTaTH U OJTOBOPHOCT 32 IITETY
OJl TUBJBUX KUBOTHILA. MelyTum, oBa OITOBOPHOCT je Cy0jeKTHBHA.

Restatement n3 1977. ronuHe npomnucyjy 00jeKTHBHY OJTOBOPHOCT 3a INTETY OJI TUBJBHE
KHUBOTUIbC. J{prKasall (€HT. possessor) OlroBapa 4ak M ako je MOKa3ao CBY MOTPEOHY NakKby y
meHoM apxkamy. %2 OH ce He MOXke 0CTOO0IUTH OTOBOPHOCTH J0KA30M J1a H-ETOBE KPUBHUIIE
Hema. Ourydyjyha kapakTeprcTHKa OATOBOPHOT JIMIIA jeCTE MOCTOjarmke (PaKTUIKE BIACTH HAJl
KHUBOTUEOM. Restatement u3 2001. ronune 3aapxkaBajy ypeheme 00jeKTHBHE OTOBOPHOCTH 32
IITETY OJ1 IUBJbE KUBOTUIHE. OITOBOPHO JIMIIE j€ BIACHUK Win Apkainal. [ltera je orpannueHa
Ha MaTepHjajiHy IITETY, a [0jaM JWUBJbE KUBOTUILE j€ Ne(UHICAH Ka0 CBaKa KUBOTHIbA KOja
Ipunaaa BPCTU KOja HHMJE€ PACIPOCTPAHEHO NMPUIMTOMJbEHA U 3a KOJy je yoOHuuajeHo na
TIPOY3pOKYje IITETy YKOIHKO Huje caBnagana (eHr. restrained).’% V mapenenoM mojMy musibe
’KHBOTHUHE OIJIE/Ia C€ CIIMYHOCT MPEATIOKEHHX PEIIeha ca EHINIECKUM 3aKOHOM O KHBOTHH-aMa

n3 1971. rogune.

1050 D, Dobbs, op. cit., pp. 695-697. 3axon je noctyman Ha: https://www.ecfr.gov/ (mpuctyn na man 20.10.2023.
TOJTUHE).

1051 1hidem, pp. 695-697.

1052 The Restatement (Second) of Torts § 507 (1997).

1053 The Restatement (Third) of Torts, Liability for physical harm, § 22 (2001).
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6. HagHanmoHaJHU ynopeIHUuIu

VYjenumeno KpajbeBCTBO ce cacToju o1 TpU MpaBHA CHCTEMa, alu pasiuke m3mehy
HOpPMAaTHBHOT ypehema muTama OArOBOPHOCTH 33 HITETY O[] JKUBOTHIbA CYy MHHHUMAJHE, O
kojuMa je omito peun. Cjenumene Amepuuke Jlp>xase Opoje 51 dpenepanny jeauHUIy y cacTaBy
(enr. States), o KOjUX CBaka MMa CBOje ypeheme OBOI' cilydaja oAroBopHoOCTH. Mehytum,
OJNTyKe BPXOBHUX CYJ0Ba MOjEJMHAYHUX JIpKaBa Y)KUBajy ayTOPUTET y APYTUM AprKaBama, T€
nocroju M onpeheHu cremeH cnuuHocTH M3Mel)y mpaBHHMX cuctema. HapouwTu 3Hayaj 3a
XapMOHM3AIIH]y TpaBUiia Npyxkajy Restatement, KOju Kao 30MpKe 3ajeTHUUKUX U yYHaNpeheHunx
MpaBUjIa MPEACTaBIbajy MPEJIOre KOje CYAOBU HIIM 3aKOHOJAaBHU OpraHM Jip)Kama MOTy Ja
HCKOPHCTE MPUIIMKOM pelIaBama oapelhenor npaBHor nurama. Hemauka u 1lIBajiapcka nako
caBe3HE JIp)KaBe, MMajy jeIUHCTBEHE rpalaHcke 3aKOHUKE 3a IeNy apkaBy. HammexHocT 3a
ypehuBame 0CHOBa 00IUTralMoOHNX oHOoca npunaaa penepaurju. Crora je maxkmwa nocsehena
pelemrMa rpal)aHCKIX 3aKOHUKA, Ka0 U Y CIIy4ajy (PpaHIlyCKOT U ayCTPHUjCKOT IpaBa.

TakBa aHanmW3a HAIMOHATHUX TMPOMKCA OTBOpWJIA j€ TMHUTamkEe IOCTOjamba
HaJHAIlMOHAIHUX YIOPEIHUKA. 32 OKBUPE OBOI HCTPAXKMBama, KOje 00yXxBara MeT eBPOICKUX
MpaBHUX cHCTeMa, mopen aoMaher mpaBa, Haj3HAYAjHUJU HAJHAIMOHAIHHU YHOPEIHUK
mpencTaBiba mpaBHU cucteM EY. ¥V cBemny Hamopa 3a XapMOHHU3allMjy M yHU(DUKAIH]Y
€BPOTICKOT IIPUBATHOT TpaBa, Maxmy nmocsehyjemo [TpuHIIMIIIMA €BPOIICKOT OAIITETHOT ITPaBa

n Hanpry 3ajeqHudkor peepeHTHOT OKBHUpPa €BPOIICKOT IPUBATHOT MpaBa.

6.1. [IpuHIMITN €BPOIICKOT OJIITETHOT MpaBa

EBporcka rpymna 3a ogmtetHo npaso (eHr. European Group on Tort Law) o6jaBuina je
2005. ronune IIpuHnune eBponckor oqmreTHOr npasa (y gasem tekcty, PETL u [Ipunnunm).
Peu je o 30upIM OCHOBHUX MpaBWiIa OJIITETHOT MpaBa, y (JOpMHU MpaBHOT MPOIMHUCA CIUYHO
KomM(bUKAIMjH, 71 Koja He TPeICTaBIba HAIPT IpaBHor mporca. %t OcroBHO npaBmio je 1a
ce HaKHa/a ITeTe MOXKEe OYEKHBATH CaAMO y 3aKOHOM NPU3HATHM CIIy4ajeBUMa, OJHOCHO /1A je
IITETHUK OATOBOPAH CaMO OHZIA KaJia je My IITeTa MpaBHO mpunucusa, 0>

IToceGHe onpende HUCy mocBeheHe OArOBOPHOCTH 3a LITETY Ol KMBOTUHA. J[Ba cy

paznora Ttome. I[IpBH, pa3nUYUTOCT MpHUCTyHa KOje €BPOICKH W CBETCKH IPaBHU CHCTEMHU

1054 B, Koch, Principles of European Tort Law, King's Law Journal, no. 2, vol. 20, 2009, p. 205.
1055 Bupern: Art. 1:101 (1) PETL.
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nocehyjy oBoM ciydajy omroopHoctd. CamMo y TMODIeny MPETXOIHO aHAIU3HPAHUX
€BPONICKMX MpPaBHUX CHUCTEMa, IOCTAIO j€ BWIJBUBO OJICYCTBO YCAIVIAIICHOCTH OCHOBA
OATOBOPHOCTH Yy TIOIVIEZY OBOT Clly4yaja MpOy3pOKOBama mTere. Tako, (paHIiycko mpaBo
MpUxBara 00jeKTUBHU MPUHIHI, JOK ayCTPHjCKO M IIBajIapcKo cyOjekTuBHU. Hemauko nmpaBo
koMOuHyje 00a mnpuHiumna. CBaku O] TPUCTYIIAa UMa CBOje MPEIHOCTH W HEIOCTaTKe.
[lpuHIMNI HUCY KPEHYJIW IyTeM ojpehuBama jeIUHOT HMCIPABHOT MPUCTYNA Y TOIICHY
MOjeIMHUX CITy4ajeBa IITETe, HO TeXKE MOCTaBJbhaj)y OCHOBHHUX MPaBUIIa OAIITETHOT IIPaBa.
Jlpyru pasior jecte ofuiyka wiaHoBa EBpoOICKe rpyrme 3a OIIITETHO MPaBo Ja ce He
0aBe onpeheHnM crierupUIHUM MUTakbUMa BaHyTOBOPHE OJITOBOPHOCTH, HO J1a ce (GoKycupajy
Ha ommTe Teme oxmreTHor npapa.l®® Tako, Huje mocBeheHa maXkma HM OATOBOPHOCTH 3a
IITETY yCJe] yJeca U3a3BaHOI MOTOPHUM BO3WJIOM Y MTOKPETY, HM OJTOBOPHOCTH 33 CTBApH Ca
HEJIOCTATKOM, T1a HA OJITOBOPHOCTH 32 IITETY OJl rpal)eBHHA, HAKO CY U OBH CITy4ajeBH ILITETE
omnmite npuxBaheHu u ypeheHu y OAMTETHUM MpaBUMa M0jSIMHAYHUX TPABHUX CUCTEMA.
Cy0OjekTHBHA OATOBOPHOCT 3aCHHMBA C€ Ha KPHUBHIIM KOja c€ oriena y ,,HAMEPHO] HJIH
HENaKHLUBO] TIOBPEIH 3aXTEBAHOI cTaHaapaa moHamama”.'%’ Tlojam myxHor crammapna
MoHaIIama OoJpeheH je HU30M KpHUTepHUjyMa KOJU CYAHje MOTY Ja KOPHUCTE MPHIHMKOM
OMNTyuMBamka O OAroBOpHOCTU. TakBo ozapeheme yunmeHo je mo Mojeny (GpIeKCUOUITHOT
cucTtema, pasBujeHor of crpane BunOypra (Walter Wilburg). BberoB moznen nmoapasymena na
npaBujio Oyle MCKa3aHO MyTeM HaBolema cBHX MOryhux BpeaHOCTH M (hakTopa KOjU Cy Of
3Hauaja 3a MPOHAJAKEHE MPABETHOT M PAa3yMHOT PElIerka y clydajeBUMa Kaja ce MPaBHIIO0
Tpeba mpuMeHuTH. MIak, mMpuMeHa NpaBuUjia HE 3aBUCH O]l MCIYHEHA CBUX BPEIHOCTH U
(dakTopa, HO O/ OIHOCA KHLUXOBE TEXKHUHE U OalaHcupama oAroBapajyher yTuiiaja cBakor of
mix. 198 Taxo, cranmapn moHamame pasymMHe 0cobe y JJaTHM OKONHOCTHMA 3aBHCH, m3Mely
OCTAaJIOT, O] IPUPOJIE U BPEIHOCTH TOroh)eHoT 3amTnheHor HHTepeca, OTaCHOCTH aKTUBHOCTH,
CTPYYHOCTH KOja C€ OueKyje OJf KOHKpeTHe o0co0e, NpeIBUJBMBOCTH IITETE, OIHOCA
MOBE3aHOCTH MITU OYeKHBama u3Mel)y o0yxBaheHUX Juia, Kao U OJ JOCTYITHOCTH W TPOIIKOBA
NPEeBEHTUBHUX MK anTepHatnBHuX Metona.'%°® Ox 3Hawaja cy m roaMHe IITETHHKA, FHETOBE
MEHTaJTHE U (PU3UUKE CMETH-E, M N3y3€THE OKOJTHOCTH 300T KOjUX Ce HE MOYKE OYSKUBATH J1a Ce

JIMIIC ITOHAallla Ha O,[[pebeHI/I Ha4YHH.

105 B, Koch, op. cit., p. 207.
1057 Byunern: Art. 4:101 PETL.
1058 B, Koch, op. cit., p. 207.
1059 Byneru: Art. 4:102 PETL.
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[Ipumena oBux kputepujyma o06e30ehyje mpoleHy IyKHE MNaXmbe MPU JIpKaAby
KUBOTHIHE, Y TPABHUM CHCTEMHMa KOjU IIPUXBATajy Cy0jeKTHBHY OATOBOPHOCT 3a OBaj CIIy4aj
mrere. OAroBOPHO JIMIIE MOpa Ja 4yBa JKUBOTHEY Ha HAYMH KOjU HE yrpokaBa MHTEpece
ApYTUX JIMLA, Y IPBOM peny KHUBOT, 3[paBJbe, TEJICCHU MHTEIPUTET U UMOBHHY. [Ipupona
KUBOTHIGE HITU H€HE OMOJIONIKE KapaKTePUCTUKE JOMPUHOCE TIOBehamky CTEeIeHa OMacHOCTH
KOjy )KUBOTHHA IPEACTABIbA 10 JIUIA U BbUXOBY MMOBHHY. OJ1 OJITOBOPHOT JIUIIA CE OYEKY]je Ja
KUBOTHIbY 4YyBa Ha HAuMH KOjU OJATOBapa HEHUM MOTpedaMa, y3 CHpedyaBame HEHOT
HEXXEJFEHOT JIeNIOBamba Ka JPYTUM JHUIMMA, HAPOUUTO Yy MOMIENy MPEeABUIJUBUX TOCTIeIUIa
KakBe Cy TelnecHe nospenae u omreheme umosrHe. OAroBOpHO JUIE AYKHO je J1a ce cTapa Ja
KUBOTUIbY IIPE/Iaje JUIMMA KOja je MOTy KOHTPOJIUCATH, OTHOCHO Koja he nmatu cBe noTpedHe
nH(pOpMaIije paan yCIOCTaB/bamka KOHTPOJIE Ha/l FbOM, HAPOUUTO BogehH padyHa O FbUXOBUM
rogMHaMa, MEHTATHUM H (QHU3UYKUM CMETHhaMa, HCKYCTBY M HCTOPHjU IOCTYyNama ca
KHUBOTHEaMa. Melh)y IpeBeHTHBHUM U aJTEpHATUBHUM MeTo/aMa HajBeha maxkma ce mokiama
JpeCypH KUBOTHEHA, MPABUIIHO] UCXPAHU M CMCIITAJHUM KalalUTETHMa Pajay CIpevaBarmba
KOHTAaKTa KUBOTHUIGE Ca JIPYTMM JIMIIMMA; 3aTHM, HOLICHE 3alITHTHE ONpeMe U M30eraBarbe
KOHTAaKTa Ca XKUBOTHUH-aMa UCTE WIH JIpyre BPCTe (M30eraBame Y3HEMHUPABAha).

OCHOBHM HpPUHIMI O OO0jeKTMBHOj OArOBOPHOCTH TJIaCHM Ja OHAaj KO o0aBiba
aOHOpPMAJTHO OMNAcHY aKTUBHOCT OJIrOBapa 3a IUTETy KapaKTEPUCTUYHY 3a PU3MK KOJU Ta
aKTHBHOCT CTBapa M mpoy3pokoBany mome.'%° [IpumerHo je BesuBame 0OjeKTHBHE
OJI'OBOPHOCTH 32 IITETY 07 00aBJbarkba aOHOPMAJIHO OMACHE AKTUBHOCTH, HE OUJIO KOT CTENeHa
OMacHOCTH. AGHOPMaJIHO ONaCHA aKTUBHOCT MJIM JICJIATHOCT j€ OHA KOja CTBapa MpeBUIJbUB
Y BUCOKH PU3HK HACTYTamka MITETE YIPKOC TY)KHO] MAKIbU Yy lbEHOM Ipely3uMamy, IpU YeMy
aKTUBHOCT HHje CTBap yobwuudajeHe ymorpebe (eHT. not a matter of common usage).'%! Kox
HCTHYE JIa C€ TIOBOIOM ITOTVIaBJba O 00JEKTHBHO] OTOBOPHOCTH BOMJIA HajBeha pacmpaBa mehy
unanoBuMa EBporicke rpymie 3a oxmreTHo mpaso. %2 Hasenena onpen6a mpeacTaiba jenHI
YCBOj€HM MPHHLMI, YCIEA pa3jIuKe y CXBaTalkbKUMa OINpPaBIAHOCTH OOyXBaTa pPa3IUYUTHX
pusuka. Tako, mako je mreTa ycies yneca MOTOPHUX BO3WJIA Y TIOKPETY yOOWYajeHu CiTydaj
00jeKTHBHE OTOBOPHOCTH y BehHH €BPOIICKUX TMPAaBHUX CHUCTEeMa, pema [IpuHimnuma oHa
HE HCIyHaBa T€ KpPUTEpHjyMe: M30CTaje MPEeABHUJBbMB PU3HMK HACTyNama ILITETe YIPKOC

npeay3uMamy AyKHE MaXmbe U ayTOMOOUI ce yoOrudajeHo yrnoTpedbaBa.

1080 Bynern: Art. 5:101 (1) PETL.
1061 Bynern: Art. 5:101 (2) PETL.
1062 B, Koch, op. cit., p. 211.
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VYnpaBo U3 pas3iora OrpaHHYEHOCTH MPHUHIHIA O OOjeKTUBHO] OATOBOPHOCTH,
OCTaBJbeHA j€ MOTYhHOCT J1a HaIlMOHAJTHUM 3aKOHUMa Oyne oxpelheHa mpuMeHa 00jeKTUBHE
OATOBOPHOCTH 3a LITETE OJ] aKTUBHOCTHU KOje HHCY a0HOPMAJTHO OIMacHe. Y O/ICYCTBY TaKBHX
3aKOHA, MPHMEHA O00jEeKTHBHE OJITOBOPHOCTH MOXeE Ja C€ MPOIIMPH IyTEeM aHaloTHje Ka
VIIOPEIUBUM PH3HIIMMA HACTyNama Irere. Ha Taj HaYyMH, HAIMOHAIHHM MPOIHUCH MOTY Ja
ypene npuMeHy 00jeKTHBHE OATOBOPHOCTH 3a CIIydaj IITETE OJl XKUBOTHHHA, OMHOCHO Moryhe
j€ U3BECTH aHAJIOTH]y U3Mel)y OTOBOPHOCTH 32 OMaCHE CTBAPHU U OATOBOPHOCTH 32 JKUBOTHIHE.

[IBetkoBuh yka3yje na, mpema IllpuHIMNUMA, OOjeKTHBHA OITOBOPHOCT IITHUTH
cnienu(UIHe UHTEPECe, OTHOCHO IMOKPHBA PU3MKE YCIIE] OMIACHUX CTBApH U JICJIATHOCTH, Ma
y3pouHa Be3a IIOCTOjH CaMO aKo Cy ce oHH peannsoBann. ’® IIpumep cynpoTHor je ako ce Ko
yIUTaIM 300T 3ByKa ayTOMOOHJIa, TIa IPEBPHE 3aMpery ¥ TUME IMPOY3POKYje MTETY — ayTOMOOHIT
HUje JIeJIOBa0 Kao OIacHa CTBAp jep je OH omacaH 300T KMHETHYKE SHepruje, a He 300r Oyke
Kojy mpoussoau.:®®* JenHako Tako, ako MmTeTa He MPeJCTaBJba PE3YNTAT peanu3alije pU3HKa
KOjU JKUBOTHELE CTBApajy, OHJIa HEMa MeCTa IPUMEHH 00jeKTHBHE OATOBOPHOCTU. AKO OU ce
YOBEK YIUTAIINO O] pUKEe OMKOBA y TN U T1a0, MPETPIIEBIIN TAKO TEJIECHE MOBPEE, BIACHUK

He OU 610 00jJeKTUBHO OJrOBOpaH jep OMKOBU HUCY JIE€JIOBAJIM Ka0 OIlacHa CTBap.

6.2. Haupr 3ajeqauukor peepeHTHOT OKBHpa €BPOIICKOT IMPUBATHOT MIPaBa

Hanpr 3ajennuukor pedepeHTHOr okxBupa esporckor npuBatHor mnpasa (DCFR)
o0jaBseeH je 2009. romnue. OCHOBHO TPaBUIJIO OATOBOPHOCTU TJIACH Ja JIUIE KOj€ MPETPIu
MpaBHO 3HAYajHY IITETY UMa MpaBo Ha oOemrheme Of1 JINIIa Koje jy j€ MPOy3pOKOBaIO0 HAMEPHO
WM U3 HEMakKie MM je U3 APYrux pasjiora oaroBopHo.'’®® Monamma mpasuma ompelyjy
clTydajeBe Kaja HAcTaje NpAaBHO 3HAYajHA IITETa M YCIOBE 3a HeHO mocTojame. % Takas
MPUCTYN Mpe/cTaB/ba 3HauajHy pa3inuky of PETL, koju je mHCTUTYTE OIIITETHOr MpaBa
ypenuo Ha HMBOY OCHOBHHMX IpaBWIa, NMPUHIMIIA KOje Tpeba y3eTh y 003Hp NPUIMKOM

ypehuBama. Moganna npasuia DCFR mory 61ty 1upekTHO Ipey3eTra o] CTpaHe 3aKOHO/IaBLa.

1083 M. 1{seTkoBuh, ¥3pouna eeza y odwmemnom npasy, ctp. 260.

1064 1hidem. Taxo u, J. Pagummuh, O6auzayuono npaso, cp. 277.

1065 Bynern: Art. 1:101, Book VI, DCFR.

1068 Crryyajesu mrete cy cnenehu: Tenecna moBpena u omreheme 3ApaBiba, HEEKOHOMCKH I'yOUTaK MPETPILbeH
CJIe[l CMPTH WM TEIIKE TEJIECHE MOBpele OJIMCKOr JIMIA, IMOBpela JOCTOjaHCTBa, CI000[e W MPUBATHOCTH,

Y

ryouTaK ycjea mpoHoIlemka HeTauHe nHopMalyje, TyOuTaK ycien moBpese o0aBe3e MOBEPJLUBOCTH, TYOHTAK

ycien MoBpejie IpaBa CBOJUHE M 3aKOHUTE JIP)KaBHHE, I'YOMTAaK ycliell He3aKOHHUTOI HapyllaBama MOCIOBamba,

TPOILKOBHU JIPXKABE MIIM HAJIC)KHUX OpPraHa 3a 00HOBY KHBOTHE CpeIHEe, T'YOUTAK yCJIe ] JTaXKHOT ITPEACTaBIbatbha

U rybuTak ycie HaBolema Ha Heu3BpIaBame 00aBe3e nyxuuka. Bugeru: Art. 2:201 — 2:211, Book VI, DCFR.
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3a pasnuky on PETL, DCFR ypehyje oaroBopHocT 3a mTeTy OI KHBOTHH:A. 10 je
YUUEEHO Yy OKBHPY cekirje OaroBopHOCT 0e3 HaMepe MM HEelaxHhe, OMHOCHO OATOBOPHOCT
6e3 o0supa na kpuBuiy (eHr. Accountability without intention or negligence).%’
OnaroBopHOCT je 00jeKTHBHA, IITO TIOCTAje HAPOYUTO UHTEPECAHTHO KaJla MMamo y BUIY Ja
YJIAHOBU EKCIIEPTCKHUX Tpyna Koje cy ydectBoBaje y m3paau DCFR motmuy u w3 npkaBa
ynanumna EY ca perynucaHoM CyOjeKTMBHOM OATOBOPHOIINY 3a INTETY Ol KUBOTHHbA. Y
KOMEHTapy y3 MOAAITHO MPABUJIO UCTAKHYTO je Jia je 00jeKTUBHA OArOBOPHOCT npeosmnalyyjyhe
npaBuiIo Mel)y MpaBHUM CHCTEMHMA JpyKaBa WiIaHMIA, TE Jia Cy CYNPOTHA pelleka, YaK U y3
13/[Bajame MOjeIMHNX KaTeropyja sKHBOTHHbA, PEMET 030ubHe KpuTHke. 0%

Moganno npaBunio oxapelyyje na je apskanar (eHr. keeper) >KMBOTHE-€ OJTrOBOpaH
YKOJIMKO KHBOTHEGA MPOY3pPOKyje IpyroMe TeNeCHY NOBpeny WM omreheme 3apaBiba,
HECKOHOMCKHM TyOWTaK ycjel CMPTH WM TEHIKe NoBpene Onuckor jwma, u omreheme
umoBuue, 1069 [Tpema neuHUIM]N U3 aHEKCa, IpKajall je JIMie Koje iMa KOPUCTH O]l yroTpede
KUBOTHEGEG WM (DU3UYKY KOHTPOJIY Hall BOM paju ymnorpede, ¥ Koje BpIIU CBOje MPaBO
KOHTpoe 1w yrnorpebe sxusotumse. 0’0 ITo mpasuity, To je BIACHUK, ATl psKaiall HUje HY/KHO
onpehen mpaBom cBojune. HampoTus, nedunuIMja caapXu MaTepuUjaIHM T0jaM IpsKaolia.
Tako, OITOBOPHO NHIIE y JaTUM OKOJHOCTHUMA cllydaja MO)Ke OWUTH JIHMIle KOME j& KUBOTHHHA
MOBEpEeHa Ha UyBamke WIH IIpeJara Ha ynoTpeOy Ha OCHOBY YTOBOPHOT ofHOca. Jprkanar Moxe
OutH M Juile Koje (aKTUUYKU BPUIM KOHTPOJY HaJa >KMBOTHH-OM, 0€3 MocTojama IMpPaBHOT
ocHOBa. OIrOBOPHO JIMIIe MOXKe OMTH ¥ TpoTuBHpaBHM Apxkanai.'®’! UsyseTHo, mperxommu
JprKaiall 0CTaje MpaBHO OJTrOBOpaH ako HUje Mpeay3e0 pasyMHO MOTpeOHE Mepe Ja CIpeuu
ONly3UMame KUBOTHUI-E, OTHOCHO Jia CIIPEUr Ja je MPOTHBIPABHU AprKanall oay3me. Y Toj
CHTYAIIHjH, FeTOBA OJTOBOPHOCT je CYOjeKTHBHA M 3aCHOBA ce Ha Hermaxmi. 072

JIBa cy ycioBa 3a onpeheme mojma apkaona. [IpBu, na nuie uma KOPUCT of1 yrmoTpede
KUBOTHUI-E WIH J1a UMa (PU3UUKY KOHTPOJIY Haj HOM, PajJd OCTBapuBama ymnorpede. Jpyru
YCIIOB YHje C€ UCTYHEHE ANTEPHATUBHO TPAXKH jeCTe BPIICHE T€ yIOTpeOe WU BPIICHE T

koHTpoJe. Ha Taj HaunH Moxke nohm 10 pa3nukoBama JuIla KOje UMa KOPUCTH 0Nl yHoTpede

KHUBOTHIbE (U3/120 J€ paJHy *KUBOTUIY Y 3aKyll U Harsahyje 3aKyNnHUHY) U JIMLA KOj€ BPIIU

1057 Tlopen HaBeneHor, OBa ceklMja 00jeaumyje cienehe ciydajeBe MPOY3pOKOBaba LITETE: OJATOBOPHOCT 3a

LITETY KOjy NMPOY3POKYjy 3alOCJIEHH HJIM NPEICTaBHUIM, OJrOBOPHOCT 3a IUTETY yciel HeOe30eqHOr crama
HEMMOKPETHOCTHU, OATOBOPHOCT 3a MITETY OJI CTBAPH Ca HEAOCTATKOM, OATOBOPHOCT 3a IITETY O MOTOPHUX BO3HJIa
M OIFOBOPHOCT 3a LITETY OJI ONACHUX CYICTaHIK mim emucuja. Bugern: Art. 3:201 — 3:207, Book VI, DCFR.
1068 Study Group on a European Civil Code, Research Group on EC Private Law, op. cit., p. 1394.

1069 Byneru: Art. 3:203, Book VI, DCFR.

1070 study Group on a European Civil Code, Research Group on EC Private Law, op. cit., p. 557.

107 1bidem, p. 1397.

1072 |bidem. J. Papummuh, Obruzayuono npaso, ctp. 280.
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(bU3UYKY KOHTPpOITY (HAaJ3UPe )KUBOTHUIY U KOPUCTH j€ 3a pajl). Y TaKBOj CHUTYaIlHjH, Ip>KaolieM
Ou ce cmarpaio norome ymie. Mehyrum, moryhe je u apyrauuje Tymademe: JUle Koje u3zaaje
CBOjy paaHy >KMBOTHIY MMa KOPHCTH Ol BEeHE YNOoTpeOe M ympaBo BpPLIM Ty YyHoTpeOy
MIPaBHUM IIOCIIOM pacrojiarama, Te cy o0a ycioBa uUCHymeHa. Taja HmeroB IMpaBHU CTaTycC
JprKaolia 0CTaje Hako APYTo JIMIE HCTOBPEMEHO (PH3HUKH yroTpeOsbaBa )KUBOTUIDY.

Y KOMeHTapy OBOT MOJAJIHOT IMpaBWJIa CTOjJU Jla YIIOTpeda WM JpKambe >KUBOTHHE
Mopa J1a Tpaje AY»KH BPEMEHCKH MepUOoJ] KaKo O ce MOIJIO CMaTparH Jia TO JIMIIE UMa U BPIIX
KOHTpOTy Haj xuBoTumoM. %" Jlakne, camo ynorpeda )KHBOTHHE TOKOM JyKer BPEMEHCKOT
nepuoja MpeKuia KOHTPOITY JIMIIA U3 YMjer je moceaa OHa M3alluia | mpeaara JpyroM. Tako,
JIMIIE KOje YyBa KOMIIHUJCKOT ac WJIM MadKy HE cMarpa ce JapikaolieM, Beh HmHXOB BIACHUK.
Komimija koju 4yBa )KUBOTHERE MOXKE U caM OuTH omTehenu, jep uia Koja iMajy MPUBPEMEHY
KOHTPOJITY HaJ[ )KHBOTHEOM OCTa]y y KPYTry IMOTCHIIMjTHUX oITeheHnKa.

C o03upom Ha TO J1a MPaBO CBOjUHE HUje o/uTydyjyhu dakTop, Kao u Aa je morpedan
OJIHOC KOHTpPOJIC WJIM YHOTpeOe KOjU Tpaje HEKO JY)KE BpeMe, IMUTamhE OATOBOPHOT JIMIA je
0TBOpeHO y cienehoj curyanuju: Jlume A je mponaio KpaBy iy b Ha CTOYHO] MUjaIly; HOBU
BJIACHUK j& KpaBy IpPEBE3ao 110 CBOT JTOMahMHCTBA; CyTpalaH, KpaBa je TOBpEIuIa KOMIIUjY
muna b, koju je mponasuo nopen mamrmaka. Kako u3ocraje Ay BpeMEHCKU EPUOJT KOHTPOJIE
KpaBe oJ1 cTpaHe Juia b, 1a 11 0AroBOpHOCT Majia Ha MPETXOAHOT BiacHuKa? J[onaTHo MUTame
Ce jaBJba YKOJIHKO je TIOHAIIAke KpaBe MOCIIeANIa ieHe phaBe HapaBU WM ONMACHUX HABHKA,
KaJla o/1 3Ha4aja MoCTaje Ja JIM je JUlle A TakBy HapaB WM HaBUKE OTKpuo juity b. MonanHa
MpaBWJIa ¥ KOMEHTapH HE OJIrOBapajy Ha oBa MHUTama. HaBeleHo ykasyje Ha HY)KHOCT JlaJber
,,OpYIlIema” MPaBHOT TMOjMa JIpkaolia. YKOIUKO OM perieme 3aapxkano nocrojehu obnuk, Ha
CY/ICKO] TIpakcu Ouhe 3a7arak peliaBamba OBUX W CIIMYHHX JHJIEMA.

[Toce6GHO je perymicad MpaBHY 3Ha4aj HAIyINTamka kuBoTHbA. 274 TIpBo, onroBopHOCT
HE TpecTaje aKkTOM HamyllTaka HEMOKPETHOCTH, MOTOPHOT BO3WJa, CYICTaHIE WIH
WHCTANAIlMj€ CBE JIOK JIPYTO JUIE HE MOYHE Ja BPIIU HEMOCPEIHY KOHTPOIY HaJ CTBApU MU
MOCTaHe FHEH JAp)Kajiall Wik KOPUCHHK. [lpyro, mpommvcaHa CXOfHA je TIPUMEHa HaBeIeHOT
MpaBHUja Ha Jp’Kaolla KOjU HAIMyCTH JKUBOTHIGY, Y3 HCTHUIAFEC TPAHHUIE Pa3yMHE CXOIHE
npumene (eHr. as far as reasonable). Han HanmymreHuM KUBOTHE-aMa KOHTPOIY MOXke cTehu

HOBH BJIACHUK, Ka0 U NMPUXBATUIIMIITA WA CKIIOHUIITA 34 HAITYIITCHC JKUBOTUILC.

1073 Study Group on a European Civil Code, Research Group on EC Private Law, op. cit., pp. 1394-1395.
1074 Buneru: Art. 3:208, Book VI, DCFR.
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W3 nepunMumje Apkaolla M MOAAIHOI MpaBWia O IPABHOM 3HA4ajy HaNylITamba
KHUBOTHHA IMPOUCTHYE 3aKJbY4aK O MOJMY KMBOTHEA Yy CMUCIY NpaBHJa O OJrOBOPHOCTH:
Onrosopa ce 3a ITETY O KUBOTHIHA KOj€ YOBEK yrnoTpeOsbaBa UM UMa KOHTPOIY Hall lbHMA.
ITo nmpaBuiy, To cy nomahe xuBotume. Mehytum, Jbynu xkao kyhHe jpyOumIie Ap>ke U BpCTe
IUBJBUX JKUBOTHHbA, HAJ KOJUMa MMajy KOHTPOIY. 300JIOIIKM BPTOBH, IApKOBU NPHUPOIE,
WHCTUTYTH U jaboparopuje, Takohe, MMajy y CBOM MoOceay BpcTe AoMahux W IUBIBUX
KHUBOTHbA, O] YHMj€ yIoTpede 0CcTBapyjy KOPUCT U HaJI KOjuMa BpIle oapeheHn BUI KOHTpPOJIE.
Marepujadau 1mojaM JAp)Kaola Mpyka MOTYRHOCT Tymauema Ja OArOBOPHOCT OOyxBara
BJIACHUYKE M HEBJIACHUYKE J>KUBOTUIbE, jep JIMLE MOXe (aKTUUKU J1a KOHTPOJIUIIE WIIH
ynoTpebJbaBa )KMBOTHIbY 0€3 J1a je CTeKaJlo MPaBO CBOJUHE HA/l lOM. Y TOM CMHCITY, JIULE OU
OZIrOBApaJIO 3a MITETY KOjy ApyroMe MpHIMHH NTHIIA KOjy je cracao Ha YIUIM U 4yBa je Y CBOM
JIOMY JTy’Ke BpeMe JI0 onopaBka Kpuia. McroBpeMeHo, HCKIbyYeHa je OATOBOPHOCT 32 JHMBJHE
KHUBOTHE KOj€ ce Hanasze y 1uBJbuHU. OJ1 3Ha4aja je 1 KOPUCHOCT MIIN MOKEJbHOCT KUBOTHHA
— aKO YOBEK HE eIl J1a IP>Ku ofipel)eHe )KUuBOTHE (HITIP. BallIke, OyBe, KPTHIIE) HAKO j€ HbHXOB
HOCWJIAIl WJIA C€ OHE HaJIa3e y KPYTry HBEroBOT HEIIOCPETHOT JIeJIOBamka (IBOPHIITE, Kyha), Huje
OITOBOpAH 3a IITETY KOje OHe TIPOoy3poKyjy Apyrome.'’”® Cam 1mojam HamyIITEHHX KHUBOTHEA
nojjpazyMeBa IOCTOjakbe€ NPETXOAHOI BIACHUKA, T€ je ped o JoMahuM WM JAUBIBUM
KHUBOTHaMa Koje Cy Ouiie mpeAMeT Heuujer npasa cBojuHe. He mpaBu ce pasnuka usmely
KyhHUX JbyOMMara 1 >KMBOTHHA KOj€ Ce€ JIpKe paJll eKOHOMCKE ymoTpede, kao HU u3Mmehy
nomahux ¥ AMBIBMX XKHBOTHRA. OHO IITO ce y KOMEHTapHMMa HMCTHYE jecTe na HajMama
JKMBOTHH>A Ha KOjy C€ OJHOCE OApeite O OATOBOPHOCTH jecy mHcekTH. 07

CarnacHoCT 4jaHOBa JBE €KCIEpPTCKe IpyIie MOBOJAOM MUTamba OCHOBA OJTOBOPHOCTH
3a IITETY Off >KUBOTHH-@ IOKa3yje, IpeMa HUXOBOM CTaBy, HaNyIITame CYOjeKTUBHE
oarosopHoctu. Mehytum, auieme koje orBapa AepUHHIIM]A IpKaolla KUBOTUHE U MIMPUHA
TyMadema IMojMa KUBOTHEA Ha OCHOBY MCTe Je(UHHIIN]jE YKa3yjy Ha CKPOMHOCT nocBeheHe
naxmwe. Ca jenne crpane, PETL He u3aBajajy oBaj ciaydaj oaroBopHoctu 3a mrety. Ca apyre
ctpane, DCFR ne paspal)yje mpaBmio o 00jJeKTHBHO] OATOBOPHOCTH 3a IITETY O KUBOTHHA.
VY TakBUM YCIOBUMA, 3APY)KCHH HAlOpH HAIMOHAIHUX 3aKOHOJABalla M CYHAOBa OCTajy

OI[JIy‘{y_j y'hI/I YIHOPCAHUIIU aHAJIN3C OATOBOPHOCTHU 34 HITCTY O )KUBOTHUbA.

1075 Study Group on a European Civil Code, Research Group on EC Private Law, op. cit., p. 1396.
1076 |bidem, p. 1395.
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7. TlojenuHu ciiydyajeBH 0AroBopHOCTH y 1oMahem npaBy

CympoTHO mpuMepuMa U3 ayCTPHjCKOT M HEMadykor mpaBa, y aoMaheM mpaBy
KIacu(uKallyje )KUBOTHIba HeMa]y Behyl TpaBHY 3Hauaj. 3a IITEeTE OJ1 )KUBOTHHA, IOMahuX HIIN
JIMBJBHX, HAMEHI,CHUX 00aBJbajy MPUBPEIHE NENATHOCTH WM KYhHUX JbyOuMaria, oJropapa ce
no oOjektuBHOM mpuHIUIY. C 003MpOM Ha KHHUXOBa CBOjCTBA W TIOHAIIAKE y JATUM
YUHCHHYHUM OKOJIHOCTHMA, JoMahu cynoBU KBaU(HKY]y )KUBOTHIHE Ka0 OMMACHE CTBAPH.

Nako He yTrdy Ha pexUM OJITOBOPHOCTH, IPaBHE KIIaCU(PUKAIH]e jecy O/ 3Ha4aja Kajaa
je ped o ompehuBamy OAroBOpHOr HIa. Y TOM CMHCIYy IpaBH ce pasziauka usmelhy
OZITOBOPHOCTH 32 IITETY O] BJIACHUYKUX M TUBJBUX KUBOTHHA. [[PUMETHO je J1a Kao aHTHIION
TMBJEUM KHBOTHE-aMa HE HABOAMMO JioMahe )KMBOTHELE, U3 pa3iiora koju he Outu objanrmeHn
y HacTaBKy. Kao jomr jemHa 3Ha4ajHa Kareropuja y mpaBHUM KilacH(HKaiyjama 1mojaBibyjy ce
HanylTeHe *XUBOoTUIe. Ha Kpajy, nmaxmy mocehyjemo oxpeheHuM copHUM cllyuajeBUMa

mTeTC O )XMBOTHUHA, KOjI/I y1<a3y]y Ha U3a30BC Yy OCTBApHBAY IIPpABA HA HAKHAAY HITCTEC.

7.1. OAroBOpHOCT 3a HITETY KOJYy IMPOY3POKYj€ BIACHUYKA KUBOTHHA

[Tojam BracHMYKE XHBOTHH-¢ OOyxXxBaTa aomahe W JUBJbE KUBOTHEEC y CBOJUHHU
(GU3NYKUX WK TIPaBHUX JIMIA. BriacHWYKa qUBIba )KUBOTHERA CE TpeTHpa Kao qomaha, Te oBo
pa3IMKOBalk€ HEMa NMPUOPUTETHH 3Haua]. BaxkHuje je nmuTame Ja 1M je ped O KUBOTUIU HaJl
KO0jOj IMOCTOjU HpPaBO CBOjUHE. AKO je IITeTy MpOy3poKoBaja HUYMja JoMaha >KUBOTHHbA,
Moryhe je pa3MarpaTy NHUTamke OATOBOPHOCTH 3a IUTETY O]l HAYIITEHUX >KUBOTHHA. AKO je
HITETy MpPOYy3pOKOBaJla HHUYMja JUBJ/bA >KUBOTHUHA, Moryhe je pa3marpatd IUTame
OAITOBOPHOCTH 32 IITETY O 3aIITHNEHUX TUBJHUX )KUBOTHHHA.

[lo mnpaBuity, BIAacHUYKE JKUBOTUEE Cy YyIIaBHOM jomahe. VYcien cBoje
npuaro)eHOCTH KHUBOTY ca JbyIUMa, OHH cy Hajuemthe 1eo qomMahnHCTBA JIMIIa WK CITYXKe 32
o0aBspame puBpenHe AenarHocTy. Kyhau jbyoumim cy Hajuenthe qomahe xuBotume. [lopen
TOTa, ¥ YKUBOTHI-E TPEHUPAHE J1a IPYXKajy CIIeU(pHIHE yCIyre CBOjUM BIACHUIIMIMA Takole Cy,
1o mpaBuiy, foMahe kuBOTHIE. MelyTuM, ¢u3ndKka U IpaBHA JIMIA MOTY IMOCEIOBATH U
JIMBJbE )KUBOTUIHE, Y CBOM JIOMaNMHCTBY MJIM pajy o0aBibama NMpUBpeAHe nenaTtHocTH. Kana
TOBOPUMO O INTETH KOJy MPOY3POKY]Y KHBOTHEE Y 300 BPTOBHMA WM Jlaboparopujama, o
BUXO0BE KilacuduKanuje Ha 1omMahe Win IUBJbE KUBOTHEE BaKHHU]A j€ BHUXOBA MPHUITATHOCT

ofipeheHOM MpaBHOM MU (PU3UUKOM JIUILY.
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OnroBopHOCT 3a ITETY O BIACHUYKE KUBOTHH-E HE Moral)a Hy)KHO BiacHHKa. Ped je
OZATOBOPHOCTH 3a OIIACHE CTBApH, O YEMY j€ MPETXOAHO OMJIO pedr — OATOBOPHO JIUIE MOXKE
OouTy nMaJai, opjamheHy aApskaiall Wik IPOTUBIIPABHU AprKasall.

[TocebHO 3aHMMIBHBO MHUTAKkE jecTe oapehuBame OArOBOPHOT JHIA KaJa KUBOTHHHA
npunaga MaJoJeTHUKY. MalojeTHa JMIa MOTy Ja CTU4y MMOBMHCKA IpaBa 0e3 y3pacHOT
orpannuera.’%’’ 3a mpujem mokona (6e3 Tepera) Huje MOTpeOHA carIacHOCT poauTesba. Ja
Ou MaJIOJNIETHUK Kymnro KyhHOr JbyOnMmIIa, moTpeOHO je na Oyne crapuju ox 14 roquHa u 1a nma
CarylaCHOCT POAMTEJhA. YKOJIMKO je MAJIOJIETHHK CTapuju on 15 rogmna u 3apalyje cBojum
pazom, 3a KynoBUHY JbyOUMIIa 071 HOBIIa 3apal)eHor CBOjUM pajioM HHje MOTpeOHa carflacHOCT
ponutespa.l%’® Mehytum, Kompenmuja Casera Epome o 3amTutn KyhHEX JhyOMMana
nponucyje na kyhau jeyouman aehe Outu npoaar nuiy miahem ox 16 roguaa 6e3 carmacHOCTH
meropux poxutesba.l?’® Cpbuja je parnduxosana Kousenrujy 2010. roqune u ona ox 2011,
rOJIMHE Ba)kKU Kao Jieo nomaher npaBHor nopetka. To 3Haun 1a cyauja, Koju cynu npumemnyjyhu
VYeraB, mnotBphene wmehynapomne yroeope, 3akoHe U ommrenpuxBaheHa mpaBuiia

1080 v curyanmju xana je kyhuu jpy6uMan

MelyyHapomHOT mpaBa, Kao M ApPYyre OIIITE aKTe,
MpoJaT 3aroCjACHOM MAaJIOJIETHUKY cTapujeM on 15 rogmna, a miahem ox 16 romuna, Oes
carIaCHOCTH pOAMTEIha, MaKo je yroBop nmyHoBaxaH 1o 300 u [ToponruuHoM 3akoHy, Mopa /1a
yTBpau nAa je yroBop HumraB. Kako je KonBeHuuja npaBHu akT Behe mnpaBHe cHare,
MaJIOJIETHUK HUje MOCTao BiIacHUK. VcTo Baxku M Kajaa je ped o mpojaju kKyhHor jpyOnMIia
MaJIoJIETHUKY cTapujeM on 14 roaunHa, a muahem onm 16 roamHa, y3 CanIacHOCT HErOBHX
poauTesba. YroBop je HUITaB npema KoHBEHIMjH, TO MaJIOJIETHUK HUje MOCTA0 BIACHUK.
[Tutame macu Aa JIM ce MaJoOJETHU BIACHUK >KUBOTHUIE MOXE CMATPaTH HEHUM
nMaoreM. [IpeTxomHo je yka3zaHO Ja je uMalall KMUBOTHUHLE JIUIE KOje MMa HETMOCPeIHY
(hakTHUKy BJIACT, KO MOXeE Jia je yrnoTpeOspaBa, HaJ3Upe U KOHTPOJIMILE, IITO HYKHO HE 3aBUCH
07 TIpaBa CBOjUHE HaJl )KUBOTHH-O0M. CyI0BH Cy y cilydajeBUMa IITeTe oA KyhHor jbyouMIa Koju
NpUIaga MaJOJIETHUKY 3ay3elM CTaB Ja C€ HMAoleM J>XUBOTHH-€ CMaTpajy pPOAUTEIBH,
COJIMJAPHO Ca MaJIOJIETHUKOM, jep CBHU JKHMBE Yy UCTOM AOMahMHCTBY U MMajy JIpXKaBUHY Ha|

XUBOTHEH0M. %! JlakiTe, MaONETHHK ce cMaTpa MMAOIeM, alli 3ajeHO ca UM MMAOoIMa Ce

1077 Bupetu: un. 64 Iopomwusor 3akoHa, ,,Ci1. rmacauk PC”, 6p. 18/2005, 72/2011 — np. 3axon u 6/2015.

1078 Byupetu: un. 192 u 193 IlopoAMYHOT 3aKOHA.

1078 Busietn: un. 6 EBporicke KOHBEHLMj€ O 3aIUTHTH KyhHUX JbyOuMana.

1080 Bynern: un. 144 Ycrasa Peny6muke Cp6uje.

108 TIpecyna Oxpysxnor cyna y Hosom Camy I'sx 3545/2005 ox 17.11.2005. roaune. YV ciiyuajy mreTe ycien
yjena mnca, Cyl je yTBpAHO Jia je 1ac KyIJbeH Ha MOKJIOH CUHY TyXeHe, ajld [a Ce 11ac Hala3Ho Y JAPKaBMHU CBHX
yraHoBa nopoaute. Cyz je ucTakao Ja je mpecyIHa Ap)KaBuHa, a HE CBOjUHA HAJl IICOM, T€ Ja TMIOCTOjH TTaCHBHA
MIpOIIeCHA JIETUTUMAIIja TyXeHe (MajKe) Y OJIHOCY Ha KOjy je TyKuiba-omTeheHa onpeaenuina TyKOeHN 3aXTeB.
HocrtymnHo Ha: https://www.paragraf.rs/ (mpucryn Ha nan 15.4.2023. ronusne).
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CcMaTpajy ¥ APYrH WIAHOBU AOMahMHCTBA, y TIPBOM pelly POIUTEIbU. TEIIKO je 3aMUCIIUTH J1a
OU CylIOBH 3ay3€ii CTaB Jia Cy MaJIOJICTHA Jiela COIMIAPHO OJITOBOPHA Ca POAUTEIFUMA, KOjUMa
MpUIaga oOrnacHa CTBap, Camo 3aro IITO CBH JKMBE Y UCTOM JOMahWHCTBY W MMajy Ap:KaBUHY
HaJ1 OTIACHOM CTBAapH.

YuHU ce Ja je cTaB CyIoBa OIPEICJheH CBPXOM 3alITHTHE HOpME, Koja Tpeba na
00e30enu obemreheme. [1o mpaBuiTy, MUTambEe COJIBEHTHOCTH MAJIOJICTHHUKA MTPYKa HETaTHBAaH
oaroeop. M3yserak mpeacTaBibajy MaJOJETHUIM KOjU Cy 3aloClIeHH, HACICTHUIM WIN
MOKJIOHONPUMIIM  ofipel)eHe KMMOBHHCKE BpEIHOCTH. YKOIHMKO MAJIOJIETHOT BJIACHHKA
KUBOTHEGE, WHCOJIBEHTOT, KOjH HEMa JPyry MMOBUHY CEM TE YKMBOTHE-E, CMATPAMO HHCHUM
umaoreM, omrehenn nehe Mohn 1a ocTBapy mpaBo Ha HakHany mrere. % Takpa cuTyanuja
pa3BuIIa OU arcyps Aa MaJoJIeTHA JIMA MOTY JIa IP>KEe U KOPHUCTE ONacHE CTBAPH, aJIH Ja HUCY
OJITOBOPHA 3a MITETY O] BbHX jep HEMajy IMOBHHY M3 KOje IITeTa MOXKE J1a C€ HaKHA/IA. 3aKOH
0 U3BpIIERY U 06e36el)ermy nckibydyje MoryhHOCT HaMupera npoaajom Kyhuor jpyonumia, 1983
YaK M KaJia je ped O PACHOM IICY KOjU MMa TPXKHIIHY BPEIHOCT.

Y oBOM ciTy4ajy HUje ped 0 OATOBOPHOCTH POAMTEIhA 32 MAJIOJIETHO JCTEe, Kao CIIydajy
OAITOBOPHOCTH 3a JIPYTOT, jep HHje MAJOJIETHUK MPOY3POKOBAO IITETY, HETO JKUBOTHHA KOja
npuIaaa MajojaeTHUKy. OAroBOPHOCT MMAOIIa 3a IITETY Ol OTTACHUX CTBAPH j€ 00jeKTHBHA, T
HE pa3MaTpaMo MOHAIIake MaJOoJIETHUKA, HETr0 OATOBOPHOCT BE3YjEMO 32 pealn3alli]y pu3HhKa
KOjU JpXKame XUBOTHEKA HOCH ca coboMm. Kako y KOHKpEeTHOM cCilydajy HE pa3Marpamo
MOHAIIAke MaJOJETHUKA Kao y3pOK IITEeTe, TO HUCY NMPHMEHJbUBA MpPaBUia OATOBOPHOCTH
poautesba 3a MajoneTHy neny. CynoBHM HHUCY pa3MaTpaid OATOBOPHOCT POJUTEJbA 3a
MaJIOJIETHY JIelly, HETO Cy POIuTesbe OOyXBaTHJIM MOJMOM HMMaolla 3ajelHO ca MaJOJIETHUM
BIIACHUKOM JKUBOTHIHE.

[Toce6Ho Tpeba pehu na, yKoIuKo OU ce y XUITOTETHIKUM YHEEHUYHUM OKOJTHOCTHMA
MaJIOJIETHUK CMaTpao OBJAIINEHUM JIP>KaolleM, KOjeM je KUBOTHHA ITOBEpeHa, 3a ITETY KOjy
KUBOTHIbA TMPOY3POKyje HMajal OuM OHO OATOBOpaH jep je OMacHy CcTBap IOBEPUO
HEOoCIocoOspbeHOM Juiy. JlogaTtHo, ako OM MaJIOIETHUK TPOTHUBIIPABHO ONY3€0 KHUBOTHHY,

YCTaHOBJbECHE OJATOBOPHOCTH MAJIOJIETHUKA KA0 TPOTHUBIIPABHOT JPXKAola BOAM (HaKTHUKO]

1082 [Ima MecTa pa3marparby Jia I pOJUTESh MOXKE JIa O/Ir0Bapa 1o OCHOBY MPaBUYHOCTH, HMajyhu y BUy /1a je

OHa KOpeKTUBHU OCHOB. [Ipema . 169 ct. 2 300, ako je mTeTy Mpoy3poKOBao MAJIOJIETHUK CIOCOOaH 3a
pacyhuBame KOju HHje Y CTamby Jia je HaKHAIHU, CYI MOXe, Kajia PaBUIHOCT TO 3aXTEBa, a HAPOUUTO C 003MPOM
Ha MaTepujajHO CTambe poJHTesba W ollTeheHuka, obaBe3aTH POIUTEhE @ HAKHA/AE LITETY, MOTIYHO WM
JETMMHUYHO, HaKO 32 Y HUCY KPHBH.

1083 Bypmern: um. 218 3akona o m3Bpumemy u 00e3behemy, ,,Cn. rmacaux PC”, 6p. 106/2015, 106/2016 —
ayTeHTUYHO TyMauewe, 113/2017 — ayreHTraHO Tymaueme, 54/2019, 9/2020 — ayrenTraHO TymMauewe u 10/2023
— JIp. 3aKOH.
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Hemoryhnoctu omrehenor 1a ocTBapy npaBo Ha HakHany mreTe. % V TakBoj cutyanuju me
MOXEMO pa3MaTpaTH POAUTEIhE Ka0 OITOBOPHA JIAIA 32)STHO Ca MAJIOJISTHUKOM jep HHje OHII0
IUXOBE 3ajeHUYKE Jp)KaBUHE W ymorpede crBapu. [[pyruMm pednma, HE MOXEMO IOjMOM
MIPOTHUBIIPABHOT JAp)Kaolla OOyXBaTUTH M JIMIA KOja HUCY Y4YeCTBOBaja y NMPOTHUBIPABHOM
Oly3UMamy, Kao IITO CMO IOjMOM MMaolla OOyXBaTWJIM M POAMTEHE MAJIOJETHOT BJIACHUKA
KHUBOTHE (Y TIPETXOHO HABEJCHO] CYACKOj omynn). OIroBOPHOCT pOAMTEIhA 32 MAJIOJICTHY
JIelly TpeACTaB/ba JeAMHU MPABHHU YT y OBOj XMIIOTETUYKO] CHTYAIlUjU jep je MaJlOJETHUK
CBOjUM IIOHAIIAKEM CTBOPHO YCIIOBE 3a peanu3anujy nopehaHor pusuka HacTaHKa IITETE.
[TpuToM, OArOBOPHOCT pOAMTEShA 3a IITETY KOjy IPOY3POKY]Y lbMXOBa MAJIOJICTHA JIelia CTapHja
O]l ceJlaM TroJiHa je Cy6jeKTI/IBHa.1085

VYKOJIHKO je )KMBOTHIbA M3alllla U3 Kpyra BIACTH, OHOCHO KOHTPOJIE CBOT BIIACHUKA,
CYIIPOTHO FHETOBO] BOJBH, Taja TOBOPHUMO O H3TyOJbEHO] KHBOTHEH. 3aKOH O JTOOPOOUTH
KUBOTHIbA OBaj MojaM ofpeljyje Kao >KMBOTHIbY KOja je HalyCTHJIa BIIACHUKA, OJHOCHO
IprKaola, 6e3 BeroBe Bobe U Kojy oH Tpaxu. % Tpu cy yenosa. I1psu, 1a je )KUBOTHbA HMana
BiacHuKa. Jlpyru, Aa je KMBOTHI-a HAIYCTHJIA BIACHWKA, MJIHM JIPXKAOLa KOjeM je BIACHHK
Mpeao JKUBOTHUIY Ha YyBame WM ynoTpeOy. Tpehu, na BlnacHUK Tpaku CBOjY KUBOTHELY.

Hltera kojy je u3ryOJbeHa >KHBOTHHA IMPOY3POKOBAJA TEPETH HEHOI BIACHUKA,
OZHOCHO Jprkaona. JIuie oAroBopHO 3a OMacHy CTBap HY)KHO je Jla ce cTapa Ja CTBap He
MPOY3pOKyje MITETY Apyrome, Aa He gohe no peanusanuje mosehanor pusuka mrete. Kana ce
oracHa CTBap HaJla3W W3BaH KOHTPOJIE OATOBOPHOT JIMIIA, KOJY CUTYallU]y j€ OJTOBOPHO JIMIIE
HYXHO MOpaJjo Jia ciipedd, MoryhHocT peanusanuje puszuka ce nosehasa. KpamudukoBamem
KHUBOTHIE KAaO ONACHE CTBAapH, HEH HMMalall, OHOCHO JAp:Kajall oJroBapa 3a IITETy KOjy
XKHUBOTHIbA IPOY3pPOKYj€ APyruMa 3a BpeMe JIOK je U3ryOJbeHa.

3a motpebe oapehuBama OATOBOPHOT JIMIA PEJIEBAHTHO j€ KO je OMO OIroBopaH 3a
’KHBOTUIbY y TPEHYTKY KaJia T'a je KMBOTH-a HAITyCTHJIA: MMaJall, OBIamheHn apiKaial uin
MPOTUBIIPABHU JipKaiall. Y 0o03up Tpeda y3eTu U CUTYyallljy Kaja je OArOBOPHOCT OBUX JIMIA
conuaapHa win ce Mel)ycoOHO UCKIbYTY]Y.

TakBo crame cTBapH yKasyje J1a OATOBOPHO JIMIIE POCTHM HAITyIITAHEM KUBOTHEHC
MOXe Ja ce 0cCiI0001M OATOBOPHOCTH 3a LITETY KOJy OHa MPOY3pOKyje JOK je M3TyOJheHa.

Mel’_)YTI/IM, Y OBOM CMHUCITY OATOBOPHOCT 3a HITETY OJ BIACHUYKC JXUBOTHUILC HAIUIIA3U HOjaM

1084V 0BOj XMIIOTETHYKO] CUTyaLj! Tpeba pasauKOBaTH ABE IUTETE KOje HACTAjy: IUTETY TPIH UMaal, Kojy My
j€ MaJIOJIETHWK MPOY3POKOBA0 Oy3MMarmeM CTBapU W3 MMOBHHE, W IITETY KOjy TpmH Tpehe mure, omrehenwu,
KOjeM je )KHBOTHIba TIPOY3POKOBAIA IITETY.

1085 Byneru: wi. 165 Tau. 4 300.

1086 Bynern: win. 5 tau. 19 3/K.

286



Ilpasuu nonoocaj srcusomurba y 0owmemuom npasy, TOKTOpcKa ArcepTaimja

U3ry0JbeHEe KUBOTHIHE ITPeMa 3aKOHY O JTOOPOOHTH KHBOTHEbA. YKOIMKO KUBOTHEA HMA YHIT
WM OTPIIMIlYy ca MOJAIMMa O BIACHUKY, OMHOCHO aKO CE Ha JPYTd HauuH YTBPOHM 4YHja je,
BJIACHHK C€ HE MOXKE OCJIOOOIMTH OATOBOPHOCTHU IIPUTOBOPOM JIa r'a j€ KHBOTHI-A HATYCTHIIA
U 712 je oH He xenu Buiie. OBO jeqHAKO BaXKH M 3a BIACHUKa OMIJIO Koje ormacHe cTBapu. He
MOJKE BIIACHUK, YH]H j€ ayTO MPOY3POKOBAO LITETY, Ja M3jaBH Jla HAIyIlITa CBOjy CTBap M TUME

ce OCJ'IO6OI[I/I OATOBOPHOCTH.

7.2. OArOBOPHOCT 32 MITETY KOjYy MPOY3POKYje AUBJHA KUBOTHEHA

JlMBJba JKUBOTUH-A MOXKE OMTH BIACHUYKA WM HE. Y MPBOM CIly4yajy Ba)ke MPETXOAHO
ob0jammena mnpaBwia. CTHIakme, IOpKamke W TPOMET JHBJBHX IKUBOTHEbA MOJICIKE
oaroeapajyhum orpanmuemuma. CTHIanam ¥ NpeHOCWNIAll, MO MPaBUILy, HYKHO MOpajy Aa
MMajy ofiroBapajyhe 103BoJIe 3a TIPOMET, OJHOCHO ApJKam-e AUBJHUX kuBoTHH-A. %7 TonatHo,
3aXTEBU 3alUTUTE J0OPOOMTH >KUBOTUI-A NMPOTEXKE Cy M Ha JMBJbE >KUBOTHIE KOje CY
BJIACHUIIITBO MMPUBATHHX JIMI[A, 300JOMIKKX BPTOBA, TAPKOBA MJIM IPYTUX MPABHUX JIHMIIA.

JluBiba KMBOTHIA j€ W3BOp MoBehaHe OMACHOCTH, Te BIACHUK CHOCH PHU3HK
oarosopHoctu. ITopen npupogHor nosehaHor pu3uka mTETe KOjU )KUBOTHbA NTOCENY]€e, yCie
CBOj€ (pu3MUKe cHare Uik OMOJIOIIKUX aTprOyTa (KaHIIe, OIITPH OYHALU, jaKe BUJIUIIE, OTPOB),
MOHAIIAkEe TUBJbUX KUBOTHIHA TI0jadyaBa CTENCH OBOT pu3WKa. IbMXOBO MoHamame, 9ak u 'y
3aTOYEHUINTBY WM YCIIOBUMA CY)KMBOTA jEJIMHKE Ca YOBEKOM, HE MOKE OMTH y MOTIYHOCTH
KOHTPOJIMCAHO jep j€ YCIOBJbEHO MPUPOIHUM pedieKkcuMa 1 HaroHuMa Hacynport Tpehux numa
(Ha mpuMep, KUBOTHIba Hehe yjecTH cBOT BacHMKa, amu Xohe HemosHaTor momrapa). %8 3
OBOT pasJiora, Kaja YOBE€K U3MECTH JIUBJbY KUBOTHIY U3 FEHOT MPUPOIHOT CTAHUIITA, HITH j€
y3raja y 3aTOYEHHUINTBY, OH NPEHOCH W Ofip>kaBa ToBehaHW W3BOp OMACHOCTH 3a JIpyTe.
OO0jekTuBHA ONrOBOPHOCT Moraha (Qu3MuUKa JuIa, 300JI0IIKE BPTOBE, LUPKYCE, MapKOBe
KHUBOTHIA, OJJHOCHO CBE CyOjeKTe KOjU OCTBapyjy oxapeheHH BHJ KOHTpOJIE Haj JAWBIHOM
KUBOTHHOM WJIM MMajy KOPHUCT O]l MCKOpHIlIhaBama HBHUXOBOI MpUcycTBa. JJomahe npaBo He
perynumie moceOHO OJATOBOPHOCT 3a IITETY OJ AWBJBHX BIACHHUYKUX JKHBOTHHGA, Al TO
MIPOUCTHYE U3 aHAJIOTH]je Y MOIJIEAY CHOLICHa PU3HKA — aKO C€ OIrOBapa 3a BJIacHUYKe gomahe

JKUBOTUC, TUM IIPE CC€ OATOBApa U 3a BIIACHUYKE IUBJBC )KUBOTULC.

1087 TIpumepu peryaucama OBHX OTPaHMUYEH-a Cy caBe3He amMepuuke ap:kase Mumujana u Texcac. Bumetn: A.
Miller, A. Shah, Invented Cages: The Plight of Wild Animals in Captivity, Animal Law, vol. 1, 2005, pp. 44-51.
1088 A, Miller, A. Shah, op. cit., pp. 28-37.
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Kana je ped 0 HEBIACHUYKUM JIMBJHUM KHUBOTHUE-AMa, TUTakhE OJTOBOPHOCTH MOCTaje
texe. [1o mpaBuity, OITOBOPHOCT Y OBUM ClIy4ajeBUMa M30CTaje jep HeEMa OJrOBOPHOT JIMIIA.
Jlp>xaBa He oJroBapa 3a MITETY O]l AUBJHUX KUBOTHEHA KOj€ CE Haja3e y CBOJUM MPHUPOIHUM
CTaHWINTHMA. 3aKOH O 3aIITUTH NpuUpoje nponucyje aa Pemyonuka CpOuja He oaromapa 3a
HITETy KOjy MPOY3POKY]y TUBJbE BPCTE, OCUM Yy CilydajeBUMa oApeheHHMM OBUM 3aKOHOM U
apyrum nporucuma. % [Tocroju 1 cynpoTHH cTaB, 1a ApkaBa Tpeda Ja CHOCH OJTOBOPHOCT
3a CBE IITETE KOjy MPOY3POKYjy amBIbe sxuBotuibe. %% IllTeTy Kojy nuue Tpmu ycien Hamajaa
BJIACHUYKE KMBOTHIHE, JEHAKO TPIHU M JIMIIE ycieq Hamajaa auBibe. Crora apikasa Tpeba aa
CHOCH OJ'OBOPHOCT 3a HITETY O]l IMBJHHX JKUBOTHIHA, JEHAKO KA0 M BIACHMIIM 3a IITETY O
CBOJUX JKUBOTHHa. OBO U3 pa3iora jep AMBJbE KUBOTHEE IPUIIAIaJy JpXKaBH (JaBHA CBOjUHA)
¥ piKaBa UX eKoHOMCKH uckopumrhapa.'®! MelhyTum, TakBo mpommpuBame 0IroBOPHOCTH
MIPEKOPAYIIo Ou 0O0MMe TUCTpUOYTHUBHE TIPaBJe, CTBapajyhu mpaBwiio Aa IITeTa YBEK MOpa
OuTH MpeBajbeHa Ha HEKO JIMIIe, a Y KOHAUHUIM Ha ApKaBy. Paznor oroBOpHOCTH ApKaBe HE
MOJKE J1a C€ CBEJIe CaMO Ha YHUIbEHUILY HITO CY IUBJbE )KUBOTUEE HUUHUjE. Y TAaKBUM yCIOBHMA,
npxaBa OM ofroBapalia Kaja KpTHIAa YHHUIITH HOBPTApPCKE YCEBE, MM KpIIeJb WM KOMapail
3apa3u Y0BeKa, UITM TITUIA UCTIPJha TTOBPIIMHE 00jeKaTa Wi ayToMoOusia (TPOIIKOBH TIpamkba).

W3 VYcraBoMm mpokiiaMOBaHOT IpaBa jaBHE CBOJUHE HaA (ayHOM Yy HPUPOAHUM
CTAHMIITHMA NPOM3IIa31 U MPaBo HEHOT eKOHOMCKOT uckopumrhaama.'’®? Mspas opor mpasa
jecTe yCIoCTaBJbamkhe PA3IMUUTHX PEKHMMA 3aIITHTE TUBJBMX JKUBOTHHHA: JIOB j& JI03BOJBEH
TOKOM IIeJie TOJMHE, JIOB j& J03BOJbEH oiapeheHu mepuoi (JIOBOCTA]) U TpajHA 3allTuTa, 0e3
JI03BOJIE JIOBA. 3aKOH O 3AIUTUTH NPUPOZAE U 3aKOH O JUBJba4YM U JIOBCTBY ypelyjy mpaBo Ha
HaKHaJy MmTeTe of 3alTuheHnX JUBJbUX BpcTa. Ped je 0 TuBIbUM KHBOTHE-AMa HAJl KOJUMa, Y
M3BECHO] MEPH, JIp>KaBa BPIIM KOHTPOJIY KpeTama U Holysaluje. 3a TeTy KOjy IPOYy3pOoKy]y
OBe )KHBOTHISE OITOBOPHA j€ ApKaBa, OTHOCHO KOPHCHUIIH JIOBHIIITA.

3a mTeTy O AWBJBUX KUBOTHHHA KOj€ Jp)KaBa HE IITUTH U HE KOHTPOJMIIE HEMa
OZITOBOPHOCTH, OTHOCHO ILITETa HUj€ HAaJJOKHAUBA. Jlakiie, MOBOAOM LITETE KOjy MPOY3POKY]Y
JTMBJbE )KUBOTHUHHE, a KOj€ HUCY Y BIACTH YOBEKA, HYKHO € Pa3IMKOBATH OHE KOj€ Cy 3amTuhene

3aKOHOM M OHE KOj€ HHCY.

1089 Bypen: ui. 64 3akoHa 0 3ALITUTH IpUpoJeE, ,,Ci1. raacauk PC”, 6p. 36/2009, 88/2010, 91/2010 — ucnpaska,
14/2016, 95/2018 — np. 3axon u 71/2021.

10% A, Anisimov, Y. Kayushnikova, A. Ryzhenkov, Compensation for Harms Caused to the Life, Health and
Property of Citizens by Wild Animals, Issues of theory and practice, Revue d’études comparatives Est-Ouest, vol.
3, no. 3, 2018, pp. 65 — 91. Online content, https://www.cairn.info/revue-d-etudes-comparatives-est-ouest-2018-
3-page-65.htm?contenu=article , mpucryn Ha nan 28.6.2024. roauue.

1091 I bidem.

1092 Byuneru: un. 87 Ycrasa Peny6iuke Cp6Ouje, Koju IPONKUCYje a Cy PUpOIHa 6OraTCTBa y IPKaBHO] IMOBUHH.
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7.2.1. PexxuMu 3aIlTUTE OQUBJHUX XKUBOTUHA

[TpaBuMo paznuky u3mel)y 1Ba cucTemMa 3allTHTE AUBJHHUX JKUBOTUbA.

[IpBu cucteM OJHOCH C€ Ha 3aLITUTY JUBJBHX JKMBOTHIA y OKBUPHUMA 3aIITUTE
KUBOTHE CPEIMHE W TPUPOTHOr TeHO(OHIA, HA OCHOBY 3aKOHA O 3alITUTH TMPHUPOIE.
Pasmukyjemo cTporo samrtuhene m 3amTuhene Bpcre xkuBotumbe.%% Pasnmuka y cremeny
3alITUTE OIVIe[la C€ y IMOTIYHO] 3a0paHu Kopumhema, yHUIITaBamka U Mpeay3uMama Ouio
KOJUX aKTMBHOCTH KOjHMa C€ MOTY YIpPO3UTH CTPOro 3amrTuheHe AMBJHE BPCTE U HHUXOBA
CTaHUIITA, JOK je Kopuinheme 3amTHheHuX BpCTa OTPaHUYCHO MPOMHCUMA O JIOBCTBY U
npomery.'%* Ipumepn 3amruhennx Bpcra (cpHa, TMCHIA, 3€1l) HOKa3yje Aa je ped O JOBHHM
BpCTaMa, MaJia 3allTuTa o0yxBara u Ipyre BpcTe cucapa, ITHIa, TMU3aBala, 3raBkapa, puoa,
WHCEKaTa U MeKyIIama, 6e3 003upa J1a Jid je ped O JIOBHUM WM PUOOIIOBHUM BpCTaMa.

3amTuTta nuBibe (ayne CpOuje ocTBapyje y CKJIaay ca MOTHHCaHOM bepHckom

1095

KOHBEHIIM]OM, " > KOja yTBphyje nucte crporo 3amTuheHux u 3amtuheHux Bpcra. 3aTuM y

1096

CKJIaay ca BOHCKOM KOHBEHIIH]jOM, Koja yTBphyje obaBe3e napkaBa MOTIHCHUIA PaH

3aIITHTE MUTPATOPHUX JKHBOTHECKHX BpcTa, u y ckmany ca CITES Komsenrmjom,'% o
3abpaHama U OrpaHHYemUMa Mel)yHapoIHOr ImpoMeTa YrpoXKeHHMX KMBOTHE-CKUX BpcTa. Ha

CBOM IyTy Ka npuctynamy EY, CpOuja je y o0BOM JOMEHY ycariacuiia CBoje 3aKOHOAABCTBO ca

1093 Crporo 3amrruhene nMBJbE BPCTE KMBOTHIbA Cy JMBJBE BPCTE KOjE Cy MIIYE3Ne ca TepuTopHje Permybimke

Cpbuje win mbeHUX JenoBa, BpahieHe MporpaMuMa PenHTPOAYKIIUjEe, KPajibe yrpPOXKeHe, YIPOKEHE, PEITUKTHE,
JIOKQJTHO €HJIEMUYHE, CTEHOCHIeMUYHE, Mel)yHapOoJHO 3HaUajHe U 3amTHheHe TUBJbe BPCTe, 01 OCeOHOT 3HavYaja
3a ouyBame Ouosomke pazHoBpcHOCTH Permybnmke Cp6uje. Ha mpumep, To cy ByK, JUBJba MayKa, pUC, BUApPA U
MPKH MeJIBelI, Kao M OpojHe Jpyre BPCTE CHMcapa, MTHI, TMU3aBaIla, 3riaBkapa, puba, HHCEKaTta d MEKyIlaia.
3amtuhene TUBJBE BPCTE KUBOTHHA CY AWBJHE BPCTE KOj€ Y MPUPOIM TPEHYTHO HUCY YTPOXKEHE Y MEpH Ja UM
MPETU OMACHOCT Aa HECTAHY WM IMOCTaHY KPHUTUYHO YI'POXKEHEC a TO CYy pamkbUBE, CHACMHUYHE, HHIUKATOPCKE,
KJbYYHE U KHIIOOpaH BpCTe, pelnruKTHE, Mel)yHapoaHO 3Ha4YajHe U 3aTHheHe AUBJbE BPCTe, Kao M BPCTE KOje HUCY
yrpOKeHE alii ce 300T IBUXOBOT M3TJIE/Ia MOTY JIAKO 3aMEHHUTH ca CTporo 3amTruheHuM Bpctama. Ha npumep, To
Cy CpHa, jeNeH, IUBJba CBHIbA, JHMCHUIIA U 3€ll, KA0 U BYK W JMBJbA Mauka BaH Teputopuje Bojsoaune, rue ce
cMmarpajy crporo 3amrrheHum Bpcrama. Bumeru: wi. 3 u 5 [IpaBuiiHUKa O MPOTrJalliehy W 3alITUTH CTPOTO
3amTrheHnX U 3aIITHREHIX JUBJBHX BPCTa OMIbaKa, )KUBOTHIbA H TJbHBA, ,,CII. Tacauk PC”, 6p. 5/2010,47/2011,
32/2016 u 98/2016.

109 Bumeru: wi. 4 u 6 IlpaBUIHKEKa O IPOIJIALIEEY U 3AIITHTH CTPOro 3aIITHNEHUX M 3alITHNEHUX IUBILHX BPCTa
OuJpbaka, )KMBOTHIbA U TJbUBA.

10% 3akon o morBphuBamy KoHBeHIHje 0 04yBamy eBPOICKE AuBIbe (ope U GpayHe W MPUPOIHMX CTAHHILTA,
,,Ci. rmacauk PC — Melyynapoauu yrosopu”, 6poj 102/2007.

10% 3axon 0 moTBphuBamy KoHBEHIHMjE 0 OUyBamky MUTPATOPHUX BPCTA IMBIBHX KUBOTHA, ,,CI1. TacHuk PC —
Mehynaponuu yrosopu”, 6poj 102/2007.

1097 3akon o moTBphuBamy KoHBeHIHMje 0 Mel)yHapOZHOM MPOMETY yIpOKEHHX BpcTa nuBIbe (ayne u Quope,
,,Ci1. rmacank PC — Mehynapoauu yrosopu”, 6poj 11/2001.
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HI/IpeKTI/IBOM 0 O4yBamy IIPHPOAHUX CTAHUIITA W IUBJBUX W KUBOTUIBCKUX BpCTa1098 u

JIMPEKTUBOM O O4yBamy AMBJbHX nTHIA. 0%

JIpyru CUCTEM 3aIlITUTE THYE CE OCTBAPHBAMA JIOBHUX AKTHMBHOCTH HA TEPUTOPHjH
Cpbuje u perynucan je 3aKOHOM O JMBJbAYH U JIOBCTBY. PaznmukyjemMo aBa pekuMa 3aiiTUTE
JUBJbAYM: JIOBOCTajeM 3amTuheHa W TpajHo 3amrtuheHa. JloBoctajem 3amrmheHe Bpcre
IMB/bAYM Cy KPYHNHA M CMTHA jauBJbau M kpynHe 3Bepu.''?’ JloBHa cesoma kao mepuon
JI03BOJBEHOT JIOBa JIOBOCTajeM 3amTuheHe auBibaun onpelyje ce mpema BpCTH JUBIHAYH,
HeHUM OHONONIKMM KapaKTePUCTUKAMA M eKOIOIIKMM yCI0BUMA HeHOT cTaHumiTa, 10t

Tpajao 3amruhene BpcTe nuBJBaYM Cy IUBJbE JKUBOTHIGE HAJl KOjUMa JIOB HUjE
J03BOJbEH, a KOjeé HMMajy MNPHPOAHO CTAHUINTE Yy JIOBHIITHMA W BaH OBUX OOJACTH.
Cucremarnsanuja JUCTe TPajHO 3amITHNEHE BPCTE JAUBJHAYM Pa3NIMKyje TOACIY HA CUCape H
nrune. 1% [IpuMeTHa je IpoMeHa y TepMHHOJIOTH]H: HUje KPYITHA M CUTHA UBJbad, HO CUCAPH
u nrune. bruxosa 3amThuTa U perynmucame OpojHOCTH MOMyJaluje 0CTBapyje ce y CKiaay ca
NPONKCHMA O 3aIUTHTH KUBOTHE CPE/IHHE.

Cucremu 3amTHTe C€ TpEKIanajy y TMOrieay oapeheHNX >XUBOTHECKHX BpCTa:
IpuMepa paja, ByK je 3amTuheHa BpcTa U JIOBOCTajeM 3amTuheHa quBJbad, a Ha TEPUTOPUJU
ayTOHOMHE MOoKpajuHe BojBoaune je cTporo 3amtuheHa BpcTa U TpajHO 3amiTHheHa AUBIbaY.

[IpumeTHa je pa3nuMka y TEpMHMHOJIOTHjU, KOja y 00JacTW MpoIuca O JIOBCTBY TOBOPU O

AUBJba4u, a 'y 00JIaCTH 3aIlITHTE 6I/IOJII/IBep3I/IT€Ta O JUBJbUM KHUBOTUEHCKUM BpCTaMa.

10% Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora, OJ L 206, 22.7.1992, p. 7-50.

109 Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the
conservation of wild birds (Codified version), OJ L 20, 26.1.2010, p. 7-25.

1100 TTon3akoHCKMM aKTOM MMHHCTApCTBA HAJIEKHOT 33 MOCIOBE JIOBCTBA YTBpEHa je JmMcTa JOBOCTajeM
samruheHux BpCTa AuB/baun. Ibuxosa cucreMarusanuja pasjinkyje KpynHy IUBJbay, CATHY JIMBJbay KOja Ce 1ajbe
JIed Ha JUlakaBy W TEpPHATY OWBJbad, W KpymHe 3Bepu. KpymHa mauBibau cy cienehe >KHBOTHELCKE BPCTE:
JIMBOKO3a, My(JIOH, CpPHA, jeJIeH eBPOIICKH (jesieH 00M4aH), jeleH Jionarap, jeieH BUPUHUHI]CKH U JUBJbA CBUHA.
Jlucra cUTHE JyIaKaBe AUBJbaYn 00yxBaTa ciejehie sKMBOTHILCKE BPCTE: 3€ll, JUBJba MauKa, KyHa Oesuia, KyHa
3JIaTHIIA, ja3aBall, CABH ITyX, OHIATPa, BEBEPHUIIA, PAKYHOIIUKH M1ac, HyTpHja, IachIia ¥ Mpku TBop. CUTHA TlepHaTa
JIMBJbAY Cy: JMBJbA TaTKa KpKyJba (KpUa), JIWBJbA IMAaTKa 3BWKAApa, JWBJbA TAaTKa TIIyBapa, JWBJbA MaTKa
nyrmyanuna (rporoTosall), AWBJba MaTka puloriasa, TUBJka TyCKa JIMCACTA, JTUBJbA T'YCKA TJIOTOBIAaYa, MIyMCKa
NIJbYKa, JUBJBM TOJNy0 TPUBHAII, I'YTyTKa, TpIMIla, NMpeENeuna, Mojbcka japebuiia, (asaH, npHa JHCKa, COjKa,
0apcka KOKHIIA, Tayall, BEJIMKK KOPMOpPaH, jacTped KOKoIIap, CHBa yarjba, CHBa BpaHa i cBpaka. Ha kpajy, icra
KPYIHKX 3BepH 00yXBaTa ByKa, IIakajia u JucHily. Bumeru: wi. 2 [IpaBuiHHKa O NPOTJalliaBamky JIOBOCTajeM
3amTuheHnx BpcTa auBjbadd, ,,Ci. rmacauk PC”, 6p. 9/2012, 31/2013 u 55/2015.

110! Byneru: un. 4 IpaBunHMKA O NPOTJIAlIABAbY JIOBOCTAjeM 3aiuTHNEHNX BPCTA TUBJbAYH.

1102 Tpajro 3amrTuhene BpcTe cucapa cy: MPKH MeABEN, PHC, BUAPA, XePMENHH, CTENICKH TBOD, Jadap M LIapeH:
TBOp. TpajHo 3amTuheHe BpCTe MTHIA CYy: japeOWIla Kamemapcka, JemTapKa, BEIUKH TeTped, MUBJba MaTKa
MIMJBbKaH, JUBJba TIATKA KaIlHKapa, JUBJba TATKa YerpTyIna, qUBJba matka hybacra, IuBsba rycka, Maia JucacTa
rycka u 6apcka nbyka 6exacuda. Bumern: wi. 6 [IpaBuiHHKa 0 TporJianiaBamy JOBOCTajeM 3amTHheHuX BpcTa
JIMBJHAYH.
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7.2.2. Ilrtera ox cTporo 3amTUheHUX TUBJBUX BPCTa

3aKoH 0 3amITUTH TIpHUpoJe mponucyje aa Pemybnuka CpOuja HEe onroBapa 3a IITETY
KOjy TPOY3pOKYjy JWBJbE BPCTE, Kao MPaBHUJIO, M 3aTUM HarjaliaBa Ja M3y3elud MOry OMTH
onpehenu uctuM 3akoHoM M apyrum mpormcuma.ll® IIpasehn pasnuky usmehy crporo
3amTuheHnx 1 3amTHheHnX JUBJBUX BPCTA, 3aKOH MPOMHKCYje /1a JIUIEe UMa IPaBoO Ha HAKHATLY
IITeTE KOjy MPOy3pOKyjy camo crporo 3amTuhene qusibe Bpere. 104

3aKoH IPOMHCYje /12 je MPABHO JIHUIIE, IPETY3ETHUK WK (PU3UUKO JIUIE KOME OU CTPOro
3amtuheHe AUBJbE BPCTE MOIVIE J1a MPOY3POKYjy UMOBHHCKY WM JPYTy LITETY QY>KHO Ja Ha
IPUMEPEH HaYuH ¥ O CBOM TPOIIKY IpeIy3Me CBE JJO3BOJbEHE PaIbe U aKTUBHOCTH Kako Ou
cipeunio HacTanak mrete. % Jlpyrum peunma, omTeheny Koju MpeTpHH INTETY O CTPOTO
3amTUieHUX JUBJBMX BPCTa HEMa MPABO HA HAKHAIY YKOJIUKO HHjE TPEIy3e0 MPEBCHTHBHE
mepe 3amrture. OBe Mepe oOyxBarajy orpahuBame, yyBame q00apa U pacTepUBaEmE CTPOTO
KUBOTHIbA, aJld HAa HAUYMH KOjU HE YrpokaBa jeJMHKE WM OICTaHak Bpcra. HammexHu
MUHHCTAp MPONHUCYje Mepe MpeBeHTHUBHe 3amTute. llputom, kama je To Moryhe, 3a
npeiy3uMame OBMX Mepa Tpeba MPUOABUTH MHUIUBCHE 3aBOAa 3a 3alITUTY MPHUPOJIC.
OmTehenyn MMa MPaBo HA HAKHATY caMo cTBapHe mreTte. 10

3axTeB 3a HaKHAIy IUTeTe OmTeheHO IuIe je MyKHO Ja JIOCTaBU HaIJICKHOM
MHHHCTAPCTBY, OMHOCHO OpPraHy ayTOHOMHE MOKpajuHE, OJHOCHO YIpaBibady 3allTHheHOr
ozpy4ja, y 3aBUCHOCTH 0off MecTa HacTaHka mrere. % 3akon npomucyje na je omreheno nume
IY’KHO J1a HaCTaHaK ITETHOT joral)aja mpujaBy HaAJIKHOM OpPTaHy MIIH JIUIY Y POKY O 0caM
daHa on HacTaHka mrere. Kako je cBpxa TakBor oOaBemTema yTBphHBame IITETE U
OCTBapHBamE HCHE HAKHAJIC, TO ITPOM3JIa3y jia omreheHu Tpeda 1a MmoJHece 3aXTeB 3a HAKHATY
IITETE Y HABEJACHOM POKY HA/JIOKHOM OpraHy, OMHOCHO juiy. OrmrehieHr u 0AroBOPHO JIUIIE
3aKJbydyjy CIIOpa3yMHO MOpaBHame. BucuHy HakHazie mreTe yTBphyjy cnopasymHo, Bonehu
padyHa O KpUTEpHjyMHUMa W M3HOCHMa KOje je MpONMCa0 MHUHHCTap. Y ciy4ajy cropa, o
BHCHHH HaKHaJe he omTyanTa Ccy/.

[TpeTxonHO HEMpHjaB/bUBAKE HACTAHKA IITETE M THME MPOMYIITAkhE a Ce MOJHeCe
3aXTeB 32 HAKHAIY IITETE UMa HETaTUBaH YTUIaj Ha ycnex omreheHor y napuuny. CTas cynoBa

O MMpaBHUM MOCJICAUIIaMa MPOoMyHITama 1a CC HpI/IjaBI/I HaCTaHaK IITETC je pa3jinuuT. HpeMa

1103 Bynern: un. 64 3akoHa O 3aLITUTH MPHPOJIE.

1104 Bunetn: un. 27, 36, 64 u 66 3akoHa 0 3AIITUTH IPUPOJIE.
1105 Bynern: un. 64 c1. 2—4 3akoHa O 3AIUTUTH IIPUPOJE.

1108 Bynetn: u. 65 3aKoHa O 3aIUTUTH MPHPOJIE.

1107 BupeTu: un. 65 3akoHa O 3aIUTUTH OPUPO/IE.
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JEIHOM MUILJBEHY, TO MPEICTaBJba MPOIECHY MPENPEKy 3a MOAu3ambe TYXKOe, Te je Tyxk0a
Henossosbena. '% TIpema npyrom munubemy, omTeheHH Koju He TpHjaBH IITETYy U THME
oHeMoryhw Ja BemTak yTBpJId, Ha MECTY HaCTaHKa IITETe, YNHLECHHUIIE Y BE3U Y3POKa U BUCHHE
HITETE 3HAYM J1a TY’)KEHH HUj€ JO0Ka3a0 CBOjy TBP/IbY Ja je HITeTa HacTaua Ofl AUBJbE BPCTE 32
KOjy ofrosapa apxasa. 1%

[Ipe u3mena 3akoHa o 3amTuTH npupoae y 2021. roqunu, 6umo je ypeheHo npaBo Ha
HaKHaJy IITETe O] CTPOro 3amTuheHux W 3amTuheHuX AuBJba BpCTa, oOyxBarajyhu obe
Kareropuje. Y paHHjOj CY[ACKOj MpPaKCH YEeCTH Cy OWJIM Ciy4yajeBH INTETa O Yjena 3MHuje
nockoka (3amruhena aMBJba BpCTa), Kaaa je yrBphuBana oxrosoprocT apxkase. ! TToce6HO
Cy C€ Cy/IOBH OCBPTAJIU JIa y OBUM CUTYaIlMjaMa He IMOCTOjH OATOBOPHOCT JIOKAJTHE CAaMOYIIPaBe
3a MITETy O AMBJBHUX >KHBOTHIHA, Y OKBHPHUMA HAJUIC)KHOCTH 32 CTapame O 300XUTHjEHH,

YKOJIMKO INTETA HHje HACTAJa Ha jaBHOj moBpimyHM. 11t

1108 Kana omrehenu, kora je yjena 3MHja OTPOBHHMIA, HE MOCTYNH HAa HAYMH NPONHCAH 3aKOHOM O 3aIUTHTH
MPUPOJIC, Tj. HE H3BPIIM NpPHUjaBy IITETHOI aoraljaja HaJIC)KHOM OpraHy y oapeljeHoM poky, Kako Ou ce
0J1arOBpeMEHO YTBPAMIO O KOjOj C€ KUBOTHIHH PaJiv, BEroB JIOPUHOC WM €BEHTYyallHa KpuBHIa Tpeher Jiuia,
BpPCTa M BUCHHA IITETE, KA0 M OKOJHOCT IIEJIOT Cllydaja, Taja My y onHocy Ha Peny6nuky CpOujy He mpumana
[IPaBO Ha HAKHAJY IITETE HAHETE OJ1 CTPOTo 3amtuhieHe u 3amtuhieHe nuBibe Bpere.” Ipecyaa AnenannoHor cya
y Humry I'x 2374/2019 ox2.9.2019. ronuse.

1109 Opryuyjyhu o peBu3HjH U3jaB/bEHO] IIPOTUB NPETXOIHO HaBeAeHeE IIpecy e Anenanuonor cyaa y Humy sk
2374/2019 ox 2.9.2019. romune, BpxoBHu cyn je yrBpauo cienche: ,,Y KOHKpeTHOM ciydajy Ty>KHIAI HUje
JI0Ka3a0 J1a ra je CIOPHOM MPHJIMKOM yjena 3MHja mapka, Koja je 3amTuheHa AuBJba BPCTa, a OMO je AyXKaH y
cMucy oapende wi. 228 3akoHa 0 MAPHUYHOM MOCTYINKY. Y TOj CHTYalldjH, IPYTOCTEICHH CYJl MPABUIHO je€
IIPUMEHHO MaTepHjaiHO MPaBO OA0Mjab-eM TY)KOSHOT 3aXTeBa TYKHOIA 32 HAKHAy LITETe, Ha OCHOBY ITPUMEHE
MIpaBHJIa O TEPETY JOKA3UBAMA, IPOMHICAHOT Yy oApenou wi. 231 3akoHa 0 MapHUYHOM NOCTYNKYy. HeocHOBanu cy
HaBOJM PEBU3HjE TYXKHOIA Ja, KaJ HeMa IPYTHuX MoJlaTaka HATH J0Ka3a O BPCTU 3MHj€, Ha MPOTUBHO] CTPaHU je
TepeT J0Ka3uBama Jia To HUje Ouia oTpoBHUIA mapka. CylpoTHO TOME, TEpET I0Ka3MBabha YHbEHHIA HA KOjUMa
3aCHMBA CBOj 3aXTEB j€ Ha TY>KUOILY, CXOJIHO IIUTUPAHO] oapeadn wi. 228 3akoHa 0 MTapHUIHOM NoCTynKy. C TUM
Y B€3H, JIOKa3yjy ce caMo MMO3UTHBHE YHLECHUIIE, jep TOKa3UBamhe HETaTUBHUX YHibeHHUIA Hije Moryhe. Tyxumarg
je, makiue, 6uo gykaH aa JTokaxe jaa ra je mana 22.07.2013. rogure, y aTapy cena ... Koj ..., yjeJa 3MHja Iapka,
Koja crazia y 3amtiuheHy TUBJbY BPCTY Ha OCHOBY [IpaBHiIHMKa O MpOMIAIehY U 3alITUTH CTPOTO 3amTHheHnX
n 3amTnheHnX JUBJBUX BpcTa OMIbaka, )KMBOTHEbA M IJBHBA, a TY)KHJIAIl Ty YHEEHHILYy HUje J0Ka3ao. 300r Tora
ce ’hEroBOM PEBH3HjOM HEOCHOBAHO yKa3yje Ha MOTrpelIHy NpuMeHy MarepujainHor npasa.” [Ipecyna BpxosHor
kacanuonor cynaa Pes 1548/2020 ox 15.10.2020. rogune. octymnHo Ha: https://www.vrh.sud.rs/, cyncka mpakca
(npuctyn Ha naH 15.4.2023. roqune).

110 TIpecyna Anenaumnonor cyaa y Huury Ik 2374/2019 on 2.9.2019. roaune. Ipecyna Anenannonor cyia y
Beorpany I'x 2050/2020 ox 16.9.2021. rogune. IIpecyna Amnenamnuonor cyaa y beorpagy 'k 1991/2022 on
23.11.2022. rogune. JocrymHo Ha: https://www.paragraf.rs/ (npucrymn na gan 15.4.2023. rogune).

111 OmrreheHor je 3MHja MOCKOK yjesia y merosoM AsopuiTy. Cyjl je cMaTpao Jia HeMa OJrOBOPHOCTH JIOKaJIHE
caMoyIipaBe, Tymadehu na 3akoH 0 KOMYHAJTHUM JIEIaTHOCTH He 00yXBaTa cTapame 0 3alITHNeHUM BpcTama oI
OKBHpE 300XWTHjeHEe, ali M jep IITeTa HHUje HacTajla Ha jaBHO] MOBpIHUHH. lIpecyna AmemanmoHOTr cyna y
Beorpamy 'k 2050/2020 ox 16.9.2021. roauue. Jloctynuo Ha: https://www.paragraf.rs/ (npuctyn Ha nan
15.4.2023. rogune).
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7.2.3. llrera ox nuBJjpaun

3aKoH O JMBJbAUU U JIOBCTBY pa3jiMKyje TpajHO 3amTHheHy U JTO0BOCTajeM 3amTuheny
nuBJbad. Ha 0CHOBY OBe pasiuke, OITOBOPHOCT TEPETH PA3IUUNUTA OATOBOPHA JIHIIA.

ITojam mTeTe ompeheH je m 3axTeBoM Ja je IITeTa HAcTaja y JIOBUINTY WIM Ha
NOBpIIMHAMA TZI€ C€ JHMBJbAau Hana3u. Tako, HA/JIOKHAJMBE Cy OHE INTETE MPOY3POKOBAHE
JbyIMMa WJIM UMOBHHHU Ha 3€MJBHINTY, BOJAMa U IIIyMaMma Ha KOjUMa Ce JIOBUIITE HaJla3H, Kao
Y Ha MOBPIIMHAMA BaH JIOBUIITA Ha KOjJUMa C€ JMBJhad HANa3M, yKJbydyjyhu U jaBHE MyTeBe.
VY paHMjoj CyACKO] Ipakcu OWJIO je CIOpPHO MUTame Ja JIM IITeTa OJ JWBJbauyd Ha jJaBHUM
IyTeBMMa WJIM Ha jJaBHUM IOBpPILIMHAMa Tpeda Ja ce TPeTUpa Kao IITEeTa O TUB/ba4YU Y CMHCITY

3aKoHa O JMBJHAYH M JTOBCTBY. 112

7.2.3.1. OaroBopHoO nuIle 32 HAKHAAY IITETE

3a mTeTy KOjy NpOY3pOKyje >KUBOTHH-a (AMBJbad) Koja je TpajHO 3amrThheHa Wiu
3amTuhena JI0BOCTajeM, y Havyelly, OIroBapa OHaj KO Jy jeé CTaBUO TOJ moce0aH MPOTEKTUBHU
pexxuM uiH OHaj ko rasayje nosumTem.!'® To je mpxaBa, uMje MHHHCTApCTBO je JOHENO
OTYKY O MPOTEKTUBHOM PEXUMY, OJHOCHO KOPUCHHK JIOBUILTA. OCHOB OBE OJITOBOPHOCTH j€
noBehaHM PU3HK IITETE KOjH AUBJHE )KUBOTUEHE TIPE/ICTABIBA]Y, & PA3JIOT IheHOT YCIIOCTaBIbamha
JISKU Yy YMEHHUIIM €KOHOMCKOT HCKOpHIIhaBama OBHX JKHUBOTHHbA. [lpaBa yCTaHOBJbaBa
JIOBHA TOJIpyYja, MMPEHOCH MpaBa ra3aoBamba HaJl JIOBUIUTEM KOPHUCHHUKY JIOBHILTA, ypehyje
CHCTEM M3/1aBama JIOBAYKUX JI03BOJIa U Hamjahyje BUXOBO U3/1aBamke Ha TOAMIIHEM HUBOY.
Hcro Baxkn u 3a pubosios. M3 oBuX paziora, Jmia koja youpajy KOPUCTHU OJ YIPABIbAHEM
JIOBHUM TOJPYy4YjUMa, CHOCE OJTOBOPHOCT 3a LITETY KOj€ JIMBJbE )KUBOTHHHE, KOjUMa Tpebda na
yIlipaBjbajy, HaHeCy WTeTy TpehuM nuuuma. YcrocTaBjbambe OITOBOPHOCTH YCIOBJBEHO j€
NUTambUMa IJIe ce IITeTa JOTO/1IIa U KOja BPCTa AUBJbAuH j€ IITETY MPOy3pOKOBaa, a J0AaTHO
j€ OrpaHUYeHO yCIOBOM Ipeay3uMarma Mepa 3a CIpedaBarmhe MITEeTe O AUBJHAYH.

[IpBa pa3nuka YUHH ce CrpaM JOKaJIHTETa MPOy3POKOBaka MITETE — Y JIOBUINTY TN
BaH JIOBHUINTA. KOPHUCHUK JIOBUINTA OJrOBOpa caMo 3a MPOCTOp JIOBHUILTA KOJU MYy j€ JaT Ha

yiipaBJbakbeC, TC je BCroBa OATOBOPHOCT TCpI/ITOpI/IjaJIHO OrpaHn4cHa Ha HITCTC KOjC Cy c¢

112 C. Crjenanosuh, OarosopHocT 3a mTeTy Kojy mpuumnu auBibau, y: C. Ileposuh (ypen.), 3akou o
obueayuonum oonocuma 1978—1988, Krwuea o decemocoouwmnuyu, Case3 yapyxema npasauka CP Cpbwuje,
Beorpaxm, 1988, ctp. 658-660.

113 M., Kapanukuh Mupuh, I'pahaHckonpaBHM TpETMaH KHBOTHESE Y INTETHOM norabhajy, crp. 163.
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noronuie y goBumty. I[Ipema panujem Bakehem 3akoHy o JIOBCTBY u3 1986. rogune, ycioB
OATOBOPHOCTH KOPHCHUKA JIOBUIITA OHO j€ /1a je mITeTa HacTalla y JIOBUIITY Y KOjeM Ta AUBJbad
cmanno xuBu. Cyacka mpakca 3aysena je UCTH cTaB. Ty)KeHH KOPHUCHUK JIOBHILTA MOTao ce
0CI000ANTH OATOBOPHOCTH, J0Ka3yjyhu /a M1BJba )KMBOTHIbA KOja je MPOY3pOKOBAJA IITETY
HHUje CTaJlHO HACTAamheHa Ha TEPHTOPHjH JIOBMINTA 3a Koje je oaroBopHo.'''* Takea onbpana
JOBOAIMJIA je y TUTAmbE U /14 JIH je KOHKPETHY LITETY MPOY3POKOBAO jeJICH KOjU CTATHO KUBH Ha
TEPUTOPHUjU JIOBUIITA TY)KCHOT JIOBAUHOT JPYIITBA WJIH jEJICH KOJH j€ MPEIIao ca TePUTOpHja
apyrux nosumta. '™ IIpema BakehuM 3aKOHCKMM pelleHHMa, Pa3IUKOBAbe CTAIHOT I
MOBPEMEHOT CTaHUILTA JUBJbAYH HUjE O]] 3HAYaja.

Jlpyra pa3iuka 4uHH ce CIIpaM peKUMa 3aIITUTE AUBJbAYH — J1a JIH j€ Ped O JIOBOCTajeM
3amrtuheHoj wim TpajHo 3amrTuheHoj auBibaun. KOpHCHUK JIOBHINTA YOHMpa EKOHOMCKE
KOPHUCTH CaMo Of] JIOBA JIOBOCTajeM 3aIlTHNEHe JUBJha4H, IITO ONPABAAaBa OrPAaHHUYCHE HETOBE
OATOBOPHOCTH HA IITETY OJ OBUX BPCTA )KUBOTHHA.

M3BaH TepUTOPHjaIHOT U MaTepHUjallHOT, ad rem, NOAPYYja OArOBOPHOCTH KOPUCHHKA
JIOBUIITA PACIPOCTUPE C€ OArOBOPHOCT JApKaBe. 3a IITETy KOjy y JIOBHILITY MPOY3pOKYje
TpajHo 3amTHheHa qUBJbad 0JroBapa MUHICTAPCTBO HAJIEKHO 32 MOCIOBE 3aIITUTE )KUBOTHE
cpeavHe, OHOCHO aprkaBa. llITeTy kojy BaH JIOBHMIITa MPOY3pPOKYje JIOBOCTAjeM 3allTuheHa
JMBJbA4 JY)KHO j€ Jla HAaKHaIM MHHHCTApCTBO HAIJIEKHO 3a IOCJIOBE JIOBCTBa (JprkaBa),
OHOCHO HaJJIeKHH OpraH ayToHOMHe mokpajune. '8 TIpumeTHo je 1a macuBHa neruTUManyja
3aBUCH OJ Kpyra IOCjoBa HAIJICKHOT MHUHUCTAPCTBA, MPU YeMy je ApskaBa y o0a ciydaja
HOCHJIAIl TPABHOT CYOjeKTUBUTETA.

Hltera on Byka je moceOHO u3ABOjeHa. Pa3nmo3u 3a TO Cy pacHpoOCTPamEeHOCT U
yoOHMUajeHOCT OBHX IITETa. 3a LITETY KOjy MPOYy3pOKYje ByK Ha TEPUTOPHJH HA KOjO] j€ TpajHO
3amTrheH oiroBapa MHHHCTApCTBO HAJIKHO 3a IIOCIOBE 3aIITHUTE JKUBOTHE CpEIUHE
(pxaBa). 3a mTETY KOjy MPOY3pOKYyje BYK Ha TEPUTOPHjH Ha KOjOj j€ JIOBOCTajeM 3alTuheH

oAroBapa MUHUCTAPCTBO HAJJICIKHO 3a IMOCJIOBC JIOBCTBA (npncaBa).“”

1114 BpxoBHM Cy;1 OTBP/MO j€ OJUTyKy HIKECTENEHUX CY/I0Ba O 0/10Hjarby Ty’OEHOT 3aXTeBa 3a HAKHAly LITETE
0J1 MeZIBE/Ia, KOja je HacTajla Ha TEPUTOPHjH JIOBUINITA Ha KOje MeJIBE/IN ITOBpEMEHO joiase. Tyxuiar je Tyx0om
00yXBaTHO JIOBAYKO APYIITBO (KOPHCHHUKA JIOBUINTA) HA TEPUTOPHjH YHjeT JOBHUINTA j€ IITETa HACTalIa, & TY)KEHU
j€ moka3ao Jga MeIBeAH HICY CTATHO HACTAaF-CHU Ha TEPUTOPHjH FH-ETOBOT JIOBHIITA, HO /1a IIOBPEMEHO MUTPUPA]y
ca TepuTopHja okoaHuX JioBumTa. [Ipecyna BpxoBror cyna Cpouje Pe 604/1988. HaBeneno npema, J. ['ajouh,
op. Cit., ctp. 666.

115 C. Crjenanosuh, op. cit., cp. 652.

1116 Bynern: wr. 88 3/1J1.

17 Byuneru: un. 88 3/1J1.
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7.2.3.2. Mepe 3a cripeuaBame MITETE O/ TUBJHAYH

CBa NuIia Koja Ha ojipeleHn HaunH JloM1ase y JOJUP ca JMBIbauM JTYXKHA CY J1a IPETy3MY
Mepe 3a CIIpevyaBame MITEeTe JbYIUMa WU HBHUX0BO] IMOBUHH. OBaj Kpyr 00yxXBaTra KOPUCHHKE
JIOBHINTA, HOCHOIIE TIPaBa HaJl 3eMJBUIITEM Koje je 00yXBaheHO JTOBUIITEM M Ha/l 3eMIbUIITEM
W3BaH JIOBHINTA, a HA KOjUMa ce [MBJbay HajasH, kao u camo omreheno muue.!*® Mepe 3a
CIIpeuaBame ITeTe MPOMKCYje MUHUCTAp HaJJIeKaH 3a 0cjIoBe j1oBcTha, 110

OGaBe3a TepeTH KOPMCHHMKA JIOBMINTA, KOjH YNpaBjba JOBUINTEM IJ€ CE HAJNA3H
CTAHMIITE JMBJ/HAYM U THe ce oHe kpehy. 3armm, o0aBes3a TepeTH BIACHUKA M KOPMCHHKA
3eMJBHINTA, BOJA M IIlyMa TI€ Ce JIOBHIITE HANa3M, U3 MCTOT Pa3lora — jep MpeicTaBibajy
MMPHUPOAHO CTAHUIITC WJIM 30HY KpCTamba JUBJba4u. 06aB63a TEPCTU U BIIACHUKC N KOPUCHHUKC
TIOBPIIMHA BaH JIOBUINTA, HA KOjUMA CE IMBJbad HANIA3M.

OmTeheHo JHIle MMa TIPaBO Ha HAKHALY CaMoO aKo je Mpeay3eso MpoIHucaHe Mepe 3a
CIIpeyaBame INTeTe Of AMBJbAYM, CTOTA jé M OHO HOCHIAll 00aBese Npely3HUMama Mepa.
YenocTaBsbame 0Be 00aBe3e MPE/ICTaB/ba M3pa3 Hauesla CaBECHOCTH M TolTema. M3ocTanak
TIpey3uMamba OBHX Mepa TpeCTaB/ba PACKUIHH yCJIOB 332 OCTBApeme IpaBa HA HAKHAILY
mrete. Y Cy/ICKOj MPAKCH 3ay3eT je CTaB Ja JETMMHYHO TIPefy3HMamhe Mepa 3a CIpedaBame
1ITeTe CpasMepHO yMamYyje MpaBo Ha HakHay mrete. 1% McToBpeMeHo, 1 KOPUCHHK TOBHINTA
je my’aH 1a Mpemy3MMa Mepe 3a clpedaBame mTeTe. Hemcrymapame oBHX 00aBe3a BOIH
yTBphuBamy 06aBese HakHaze mTeTe. '?! Yikommko Hu omTeheHo MuIle HU HAIJIEKHO JTOBUIITE
HHCY Tpey3ei Mepe 3a CIpedaBame IITETe, OATOBOPHOCT HAJIJIEKHOT JIOBHILTA CE CMAmbYje

Ha OCHOBY OOIIPUHOCA OI_I_ITel’ileHOl".:I':I'22

1118 Bynern: un. 87 u 88 31J1.

119 Byunern: un. 89 3/1J1. Mepe 3a cipedaBarbe IITETa O/ JUBJbauM M HA JUBJbAaul yTBpleHe Cy paHHje TOMEHYTHM
HpaBI/IJ'IHI/IKOM 0 M€EpaMa crnpe€dyaBamk€ MITCTC O AWBJbAYM M INTETC HA AWBJbAYM W TIOCTYIIKY W HAYWHY
yTBphHBama mrere.

120 Cyn je memuMudHO 016MO TY:KOEHHM 3aXTeB TYKHOIA 3a HAKHALY IITeTe Ha BohmaluMa Koja ce oriiefana y
MOTIYHOM WJIM JIETUMHYHOM CKHUJIahy KOpe ca crabaia u paMeHHX IpaHa o CTpaHe JUBJbUX 3eueBa. TyKuiail
je Ty>)kOeHMM 3aXTeBOM OOyXBaTHO IITETYy Ha IIECT Hapueia Bohmaka, IIpy YeMy je MeT napieina ouino orpaheno
TUIETEHOM XXHIIOM BHCHHE 1,5 MeTapa, a mecrta Huje. CyJ1 je yCBOjUO TyKOEHH 3aXTeB caMo y JIeJly IITeTe HacTale
Ha reT orpaljeHnx Bohmaka jep cy y morieny mHX OuWie Ipeay3eTe Mepe 3a clpedaBame mrere. [Ipecyna
Bpxogzor cyna Cpouje Pes 1067/1987. HaeneHo npema, J. Tajosul, 0p. Cit., ctp. 667.

121V wasenenoj mpecyau Pes 1067/1987 BpXoBHOT cysia, Mako je TY’KEHO JIOBA4YKO JPYIITBO (KOPHUCHHUK
JIOBHUIIITA) UCTHLIAJIO Aa omtehenn Huje mpeayseo cBe moTpeOHe 3a 3aTUTY crabdana, mpenopyydyjyhu 3amrutay
(donmjy oxo crabana, Cya je YTBPAHO OATOBOPHOCT JIOBAYKOT JPYIITBA jep HHje AOKA3aJI0 Jia je OHO TPeay3esio
Mepe 3a CrpedaBame MTeTe Koje MPEICTaBbajy Ie0 BeroBux odaBesa.

1122 BpxoBHH CyJ je MOTBPAHO OMIYKY HHKECTENEHHX CyJOBa O JONPUHOCY omTeheHOr HACTAHKY INTETHOT
norahaja 50%, y ycmoBuMa kKaga HM omTeheHH HH TYXEHO JIOBAYKO IPYIITBO HUCY TPEAy3eNd Mepe 3a
cIipedaBame mTeTe o] quBJhaun. OmTeheHn HUje orpaaro CBoje lbHBE 3acejane craHaheM, Kako OU cripedno CpHe
na ux noopcere. TyXeHO JTOBaYKO OPYIITBO HHje 00e30€ArI0 JOBOJFHO XpaHe 3a HCXPaHy TUBJbAYH Y JIOBHUIITY
HUTH je capaljuBajio ca BIacHULIMMA 3eMJBHILTA pajii peay3uMarma Mepa 3a crpeyasame mrere. Cyn je 1ocyano
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HNako cy oBe obaBe3e 3akoHOM yTBpheHe Kao ommre, 0€3 CHTYallMOHMX WU
BPEMEHCKHX OTpaHHYCHa, JJONATHO Cy UCTAKHyTe 00aBe3e MOBOAOM INTETa O IMUBJhAYM BaH
JIOBUIINITA U IITETA O] ByKa Ha TEPUTOPHUJU HA KOjOj je JIoBocTajeM 3amTuheH. Tako, 3a mreTy
KOjy BaH JIOBHIUTA MPOY3POKYje JOBOCTajeM 3amThHheHa AWBIbad OAroBapa MHHUCTApPCTBO
HAJUIEXKHO 3a TIOCJIOBE JIOBCTBA MO YCJIOBOM Ja j€ BJIACHHK MJIM KOPUCHUK ITOBPIIMHA BaH
JIOBCTBa TIpeIy3e0 MpOIHCcaHe Mepe 3a chpedaBame mTere (wi. 88 cr. 6). 3a mreTy Kojy
MPOY3pOKyje ByK Ha TEPHOTOPUjU HA KOjOj j€ JIOBOCTajeM 3amTrheH oaroBapa MUHUCTAPCBO
HQ/IJISKHO 32 TOCJOBE JIOBCTBA, OJHOCHO HAJIC)KHW OpraH ayTOHOMHE IOKpajuHe, IOJ
YCIIOBOM Jia Cy KOPHUCHHK JIOBHIITa M OIITeheHO nuie mpeay3enu HporucaHe Mmepe 3a
cnpeyaBame mreTe (wi. 88 cT. 5).

VY mpBoM ciy4ajy QyXHOCT omTeheHor nuna HUje UCKJby4YeHa jep OHO HEe MOXe Ja
OCTBapH MPABO HA HAKHAJY IITETEC HHU Y jJEHOM CIIY4a]y YKOJIHMKO HHjE TPEAYy3€eII0 MPOIHCAHE
Mepe 3a crpedaBame mreTe (wi. 88 cr. 1). JIpyrauuje Tymademe 00e3BpeAnsio ON MOCTOjambe
came 00aBe3e jep yCJIOB HCITyHEemha OBE 00aBe3e HUje OMEHYT MOBOJIOM LITETE y JIOBHIITY O
JoBOCTajeM 3amrTuhene quBibadn (wi. 88 CT. 2), HU mWTeTe Of TPajHO 3amTrheHe TMBIbadu (W
88 ct. 3), HU 1ITETE O/ ByKa Ha TEPUTOPHUJU HA KOjoj je TpajHo 3amTuheH (wi. 88 cT. 4), Kao HU
3a MOMEHYTY LITETy BaH JoBuIlTa (Wi. 88 cT. 6). JlomaTHO UcTHLIake OBE 00aBe3e Kao ycaoBa
HAQ/IOKHa/Ie IITeTe Yy CTaBy 5, MOBOJOM ILUTETE€ O ByKa Ha TEPUTOPHUjU TAe je 3amTuheH
JIOBOCTajeM, HHje OApa3 HOMOTEXHHYKE HENPEeIH3HOCTH 3aKoHonmaBna. Hamporus,
3aKOHOJIaBaIl IOHABJbA TY)KHOCT MPEay3uMarba Mepa 3a CIipevaBamke MITETE HAa TEPUTOPHH TIe
CY BYKOBH IIPUCYTHH y Op0jy KOjU OIIpaB/aBa HBUXOB JIOB Y JI03BOJHEHO BpeME, 300T OMAaCHOCTH
KOJy OHHU IpEACTaBJbajy MO0 UMOBHHY 4YoBeKa. Kako je mpHCyTHOCT ByKa OIIITENO3HATA, OJ
JbYIIA C€ OUEKY]je pa3yMHO MOTpPeOaH Orpe3 paju 3alITUTE COTICTBEHE UMOBHHE.

3Havaj Opoj mITeTa oA AMBJHAYM HACTaje Ha jaBHUM NHyTeBuMa. IlojaBy nuBibaun Ha
ayTO-IIyTy CYI je EHHO Kao OKOJHOCT KOja yKasyje Jla 3alTHUTHHU I0jac ayTo-IyTa Huje Ouo
JI0BOJbHO 00e30el)eH jep je AMBIba KUBOTHH-A MOIVIA JIa IPUCTYIHU jaBHOM MyTy. Y TaKBUM
cCUTyalldjama Cya je YTBphHHBAo OATOBOPHOCT jaBHOT Tpemy3eha HamiexHOr 1a ojpikaBa
nyTeBe, ucTHUyhu na Ou ce mojaBa MBJbE KUBOTUHE MOINIA CMaTPaTH BHUIIOM CHIJIOM CaMO
OHJIa KaJja OM TyXEHHU J0Ka3ao Jia je Mpeay3eo CBE Mepe Jia CIIPEeYH KpPEeTame KUBOTHUbA 110

ayTo-MyTy U THMe 00e30e1u HecMeTaHo U 6e36eHo ofBHjame caobpahaja.l!?® Unmenune on

HakHanay mTere y BUcHHH 50% oOn mpomemeHe mTeTe, MMajyhn y BHIy NPOIEHmEHH IonpuHOC omTeheHor
HacTaHKy mreTHor norahaja. [Ipecyna Bpxosaor cyna Cpouje Pes 671/1987. HaBeneno npema, J. I"ajouh, op.
cit., ctp. 669.

1123 Cyn je yTBpAMO 0AroBOpHOCT jaBHOT mpexays3eha 3a oxp:kaBame MyTeBa Kaja j€ JWMBJbA CBHIbA M3HEHANA
nznerena Ha ayto-myT. [loceGHO je ncrakao J1a, Kako je ped o ayTo-IyTy, Koju Mopa Outu orpaljen na 6u cripeqno
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3Hauaja 3a OBy IPOLICHY Y BE3H Cy ca yCJIOBHUMA OJ[BHjama caoOpahaja, mpu yemy ce maxkma
nocsehyje u nuTamy gonpuHOca omTeheHor y moriery Ha4nHa BOXKIbE.

Nmajyhu y Buay 1a KOpUCHHK JIOBHIITA OJIrOBapa camMo 3a IITETy HACTally y OKBUpUMa
JIOBUIITA U J]a JaBHM YT HE MPUIIAAA JIOBUIITY, 3aKJbYYaK CIEIN Ja KOPUCHUK JIOBUINTA HUjE
OATOBOpaH 3a Hactaiy mmrery. MehyTum, y cyackoj mpakcu 3ay3eT je CTaB J1a KOPUCHHK
JIOBUIITA OJIrOBapa IO MpaBUJIMMa OJrOBOPHOCTH 3a omacHe ctBapu u3 wi. 154 300 jep je
Ty’KaH Ja ce cTapa Jia IMBJbad He u3ale Ha jaBHU MyT U CTBOpU NoBehaHM PU3UK 32 yIECHUKE
y caoOpahajy. Kana mrera HactaHe Ha jJaBHUM ITyTEBUMA KOjU MPOJIa3e KPO3 JIOBUIITE HITH CE
Hasla3ze y ONM3MHM JIOBUILTA, OJrOBOPHOCT KOPHCHHKA JIOBUINTA HHje MCKJbydeHa. OOaBesa
npeay3uMama Mepa 3a CIIpedaBambe INTETe Y OBUM CHUTyalldjuMa HapOYHMTO C€ OJHOCH Ha
orpaljuBame JOBUIITA, KAKO TUBJbaY HE OW CHILIA HA MyTEeBE, M MOCTaBJbamke caoOpahajHIx
3HAaKOBa O OMACHOCTH HaWJIacKa JMBJbAuU. YKOJHMKO OJICYCTBO caoOpahajHMX 3HAKOBa HHje
UCKJbYYMBU Y3POK HACTaHKy LITETEe, KOPUCHUK JIOBHIITA HE MOXE Ja Cce 0cio0oan
OJITOBOPHOCTH J0Ka3zyjyhu ma je jaBHO mpenysehe, y uMjoj je HaIJEKHOCTH MOCTaBJbaHkhE
caoOpahajHux 3HAaKOBa, MPONMYCTHJIO Ja H3BPIHU CBOjy o6aBesy. Cyn je y CIMYHHM
YUKEHUYHUM CHUTyalHjamMma OMO CTaBa Jla TMOCTOjU COJUJapHA OATOBOPHOCT KOPHUCHHKA
JIOBUULITA W jaBHOT mpeny3eha koje MMa 3aKOHCKY OY)KHOCT Jla TOCTaBjba OAroBapajyhy

caobpahajuy curnanusanujy.t?*

OAroBOpHOCT KOpPHUCHHKA JIOBMIITA 3acHUBA C€ Ha
HETpey3uMamy TOTPEOHNX Mepa 3a CIpevaBamke IMTETe, Y CKIIaAy ca 3aKOHOM O AWBJHAYH U
noBCTBY. MelytuMm, miene oOaBe3e mocTaBibamba caoOpahajHMX 3HAKOBa yIO30peHma O
MOTyhHOCTH HM3J1acKa JUBJbAYM Ha YT, Ped j€ 0 MepaMa uuje je Ipeay3uMame Y HaAJIeKHOCTH
jaBHoOT npeny3eha 3a ofp:kaBame IMyTeBa, y CKiIaay ca 3akoHOM 0 0e30eqHocTH caoOpahaja Ha

nyresnma. ?® O npay Ha perpec m3Mel)y comumapHUX TyKHHUKA CYJI c€ HUje H3jalllbaBao.

ylla3ak XHMBOTHIbA, TPUCYCTBO >KUBOTHIbA YKasyje na Huje o0e30eljeHo HecMeraHo u 0e30elHO o/BHjambe
caobOpahaja Ha ayTo-IyTy, y CKJIaay ca 00aBe30M pelOBHOT o/pKaBama IyTeBa. [Ipecyna BpxoBHor kacammoHor
cyna Per 4860/2020 ox 18.2.2021. rogune. HoctynHo Ha: https://www.vrh.sud.rs/, cyacka npakca (OpUCTyI Ha
nan 15.4.2023. ronune).

1124 CynpoTHO cTaBOBUMA HUKECTENEHUX CY/10Ba, BpXOBHH Cy/1 O1O je CTaBa Jia [I0CTOjH 0rOBOPHOCT KOPUCHUKA
JIOBHINITA Y CHTYAIMjH Kaja je omTeheHn MpeTpreo cyaap ca CpHOM, Ha jJaBHOM IyTY, Y OJM3WHH JIOBHINTA, Ha
JIeNTy TyTa T1e HUje OMO MOCTaBJheH 3HAK YITO30peHha 0 MOTYhHOCTH IMojaBe MUBJbAYM Ha MYTY, TPU 4eEMY ce
omreheHn mpuapxkaBao caobpahajumx mpommca. IIpecyna BpxosHor kacamumonor cyma Pes 2823/2022 on
7.4.2022. ronune. M3Bop: https://www.vrh.sud.rs/, cyacka npakca (mpuctyn Ha aad 15.4.2023. ronune).

1125 Y momeHyTOM CyICKOM NpeaMeTy, (HEMPaBHOCHAKHOM) IPECYJOM IpeKpHIajHOT cyda 6una je yrepheHa
OJI'OBOPHOCT OKPUBJBEHOT jaBHOT Tpeny3eha 3a o/ipyKaBame IyTeBa.
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7.2.3.3. 3axTeB 3a OCTBapUBamWkE MMpaBa Ha HAKHAY IITETE O] JUBJbAUN

OmrreheHo nwie QyKHO je J1a IpHjaBH MPOY3pOKOBaHY MITETY y poky o 10 mana ox
KaJla je [ITeTa HacTala U Jla UCTaKHE 3aXTEB 33 HAJOKHA/y IITETe KOPUCHHKY JIOBUINTA, HA
4Hjoj TepUTOpHjH je mTeTa HacTana.'?® V3 3axTeB Tpeda na Gy/e J0CTaB/beHA JOKYMEHTALH]a
KOja JOKasyje Ja je Hacraja IITeTe OJ AWBJhbavyd. KOpHCHUK JIOBHMINTA je y)XaH Ja IO
MIPUCTUTIIOM 3aXTeBy 0e3 ojiarama, a HajKacHHje y POKy of 24 dHaca o IpHjeMa 3axTeBa,
o0pasyje TpowIaHy CTpy4HY KOMHUCH]Y 32 YTBphUBame y3poKa IITETE U MPOIEHY BPEIHOCTH
npuurbeHe mrere. OBa 00aBe3a KOPUCHUKA JIOBHIITA MTOCTOJH Y MOMIIETY 3aXTeBa 32 HAKHATY
IITETE O] JIOBOCTajeM 3amTHheHe TMBJbauu. Y TOmIe/y MTeTa Ol TPajHO 3amTHheHe TMBIbauH,
o0pa3oBame CTpyYHE KOMUCH]E HUje 00aBe3a KOPHCHHUKA JIOBUINTA, HO j€ IY’)KHO J1a 00aBeCTH
MUHHCTapPCTBO OATOBOPHO 3a HakHaxy mrere. [Iporexom 30 mana o mogHOIIEHa 3aXTeBa 32
HaKHaJy IITEeTe, KOjU HHjE YCBOj€H Y IEMHU WM MOBOJIOM KOjeT HHje 3aKJby4deH CIOpas3yM,

omreheHo JIMIC UMa IIPaBO Jad ITOJUTHE Ty>K6y npea HaAJICKHUM Cy,I[OM.]'l27

7.3. OIroBOPHOCT 32 MITETY OJ HATYIITEHUX KUBOTHEHA

ITpema 3akoHy 0 10OpPOOMTH KUBOTHHbA, HAMYIITEHA )KUBOTHHHA JECTE OHA KOja HeMa
JIOM WJIHM C€ HaJla3u U3BaH WHhera U JIUIIeHa je Opure U Here BIIaCHUKA, OJTHOCHO JPKaolia, 1 KOjy
je on cBecHo HamycTHo. %8 TTojam jemHako 06yXBaTa KMUBOTHEGE KOj€ Cy TOKOM CBOT )KHBOTA
uMalie BIaCHUKE U OHE Koje ce O] pohema Hasaze ,,Ha ynuuu”’, OUJI0 Jja Cy OCTaBJbEHE IO
pohemy UK /1a Cy OTOMIIM HalyIITEHE )KUBOTUHE. Y MOTOWEM Clly4yajy HalyIITeHa je caMo
OHA YMja je MajKa HaIyIITeHa KUBOTHa. YHMIbEHHUIIA J1a j€ OTall HalyIITeHa KUBOTHHbA HE
yTHYe Ha CTaTyc IMOTOMaKa CBE JIOK Cy ca MajKOM KOja MMa BIIaCHHKA. HamymteHa >KuBoTHba
jé caMO OHa KOjy je BJIACHHMK CBECHO HAIyCTHO. YKOJHMKO je >KMBOTHH-a OIIyTajla WU
HAIyCTHUJIa BJIACHUKA CYMPOTHO H-ETOBOj BOJBH, OJHOCHO YKOJHMKO BJIACHUK TPaXH CBOjY
KUBOTHIbY, PEU j€ 0 H3Ty0JbeHO] KUBOTHIHH, HA KOJY CE OBAa OJATOBOPHOCT HE TIPUMEY]E.

OAroBOpHO JMIIE 32 HITETY O] HAyIITEHE )KUBOTHH-E HUj€ MIPETXOAHU BIACHUK jep OH
Hajuemthe Huje mo3Hat. [IpuroMm, Benuku Opoj HANYIITEHUX KUBOTHEbA j€ POEH HAKOH IITO je
HUXOBAa MajKa HM3alljla U3 BJIACTH YOBEKa, Y KOJUM CIIy4yajeBUMa HE MOCTOjH MPETXOJHH

BinacHUK. Kako mo mpaBwity HHje ped o 3amThheHuM BpcTama HHU O 3amTHNEHO] TUBJhAYH,

1126 Bynern: wn. 89 3/1J1.
127 Byunern: um. 89 3/1J1.
128 Byneru: um. 5 cr. 1 Tau. 22 3J0K.
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OZITOBOPHO JIMIIE HUj€ HU JIp:KaBa, OAHOCHO KOPUCHUK JIOBHIUTA. Y BeNMHU PAaBHUX CUCTEMA
LITeTa O] HalyIITeHUX )KUBOTUbA IIPECTaBIba CIy4aj 3a KOJU HUKO He ofroBapa (casum sentit
dominus). Y nomahem mpaBy OATOBOPHOCT 3a INTETY OJ HANYIITEHUX >KUBOTHA UMa YTy
UCTOPHU]y MPaBHOT ypehema.

3akoH o MaHrynuMma u3 1866. romuHe ypehuBao je mocTyname ca )KHBOTHEHAMa Koje
OZTyTajy OJ] CBOJUX BJIACHMKA U IIOCTYNAK HaKHAJE IITETe KOj€ OBE KUBOTULE IIPOY3POKY]Y
tpehum nuirma. Manrynuma cy cMarpase gomahe JKHBOTUELE KOje JIYTajy, a ’bUXOB BIACHUK
uuje no3Har.'? Yionuko MaHrym mpoyspokyje KakBy IITETy JAPYTOM JIHILY, KMeT (HaleKHK
CTapelIMHa MEeCHE 3ajeJHHIIe) 3ajelHO ca JBa cBeloka u omrehenuMm je yrBphuBao u
npornewmruBao mr