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YBoaHa peu

[TomrToBaHuU YU TaAOoOlH,

C 0631poM Ha BeJIMKHM 6poj NpUcCIieJIUX pajZoBa y TOKYy rofjuHe, Pefraknuja
yacomnuca JloHeJia je OJJIYKy O IDOMEHHU AHMHAMHUKe HU3JaKekha 4acolluca, Koja
je peructpoBaHa y peno3utopujymy HapoaHe 6ubanoreke Cpbuje Kao Tpu
CBeCKe rojuuime. Y 1pyroj cBecuu Tekyhe rogute (6p. 67), koja ce Hasa3u npej
BaMa, Ny6JIMKOBAHHU Cy PaJlOBU IPUCIIeJIN Y PaHUje HajaBJ/beHUM POKOBUMA, 10K
he Tpeha cBecka (6p. 68) 6UTH TeMaTCKOT KapaKTepa U KeHO 00jaB/bHBambe
o4eKyjeMo J10 Kpaja 2014. ronuHe.

Takobe, *KesiMMO J1a 06aBECTUMO HAay4YHY jaBHOCT Ja je npupeheHa bubsino-
rpaduja pajoBa 06jaB/b€HUX y HAIlleM YaCOIHUCY OJi HberOBOI OCHUBamha.
Bu6sinorpadujaje focTynHA YU TAOLMMA Y €JIEKTPOHCKOM 06JIMKY HA UHTEPHET
ctpaHunu [lpaBHOT paKy/sITETa, a yCKOPO 0YEKYjeMO U FbeHO I TaMIIaHO U3/atbe.
Ha ocHOBy noJiyBeKkoBHe TpaJuLiMje, HajaMo ce Aa he bubanorpaduja 36opHuka
panoBa [lpaBHor ¢pakynTeTay Huy fonpuHeTH He caMo HayyHOj penyTaluju
Y [UTUPAHOCTHU Yacoluca, Beh ¥ nocTaB/bamy 06pOr TeMe/ba Pa3Bojy IpaBHe
HayKe Yy HaIlMOHAJIHUM U UIMPUM aKaJEeMCKUM KPyTroBUMa.

Y Huy, HoBeMbap, 2014.

IIpogp. dp HpeHa Ilejuh,
2/1a8HU U 002080pHU YpedHUK



Editor’s Introductory Note
Dear Readers,

The Collection of Papers of the Law Faculty in Ni$ has been registered in the
repository of the National Library of Serbia for the publication of three volumes
per year. However, given the large number of scientific papers submitted for
publication in the current year, the Editorial Board has decided to change the
publication dynamics. Thus, this second volume (No. 67) comprises scientific
papers received in formerly announced submission terms. The third volume
(No. 68) is a thematic publication, which will be published by the end of 2014.

On this occasion, we also wish to inform the academic public that we have com-
piled the Bibliographic Reference including all scientific papers which have been
published in our Law Faculty journal since its first publication in 1962. The Bib-
liographic Reference is accessible in electronic format at the website of the Law
Faculty in Nis. The printed edition of this bulletin will be made available to the
readership shortly. Bearing in mind the long standing publishing tradition, we
hope that this Bibliographic Reference of all papers published in Law Faculty
journal will contribute not only to the professional reputation and citation im-
pact factor of this law journal but that it will also be the cornerstone for a further
development of legal science in the national and regional academic and scien-
tific community.

Nis, November, 2014.

Prof. Irena Peji¢, LL.D.
Editor-in-Chief
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REFRAMING DOMESTIC VIOLENCE AS
TORTURE OR TERRORISM™

Abstract: This paper focuses on the analysis of the phenomenon of domestic
violence and the distinctive features for which is it may be recognized as a
specific form of torture and/or terrorism at home. The author provides an
overview of the scientific debate among feminist authors on this conception
which has given rise to an innovative approach to understanding the concept
of domestic violence. Underscoring the substantive similarity of domestic
violence with the acts of torture and/or terrorism, the author urges for state
action arguing that domestic violence as a form of gender-based violence
should be approached by applying the same logic and strategies which are
employed in response to traditional torture and terrorism.

Key words: domestic violence, torture, terrorism.

1. Introduction

Sometime in 1992, my dear, now deceased friend, women'’s rights lawyer, and
law professor colleague, Rhonda Copelon, and I had an extended conversation
in which we agreed that, as we were committed to recognizing the sex/gen-
der-specific aspects of domestic violence and its deep connection to women’s
worldwide inequality, we also were thinking about the merits and legal advanta-
ges of broadly reframing the rapidly developing women'’s rights issue of intimate
partner/domestic violence to elicit its commonalities with other well-defined
forms of violence - more specifically, torture or terrorism. Rhonda argued for
the use of the category of ‘torture’ and its near relative of ‘cruel, inhuman and

*isabelmarcus@yahoo.com

** The topic of this article is based on the paper [.Markus “Reframing “Domestic Violence”:
Terrorism in Home” published in: M.Fineman, B.MyKitiuk (eds.), The Public Nature of Private
Violence: The Discovery of Domestic Abuse, Routledge, 1994. pp. 11-36.
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degrading’ treatment (Copelon, 1994). I found arguments for exploring the ca-
tegory of ‘terrorism’ (Marcus, 1994). The conversation was a thought-provoking
one; it ranged from the content of existing human rights norms to legal proce-
dural considerations that might follow from such a reframing. We concluded by
agreeing that we needed to pursue the implications of our respective positions.

At the time, in some countries and in international human rights fora, feminist
activists and advocates had made some headway in developing the category of
gender-based violence—violence against women because they are women as an
unequivocal human rights violation. That violence included rape in all settings
from conflict zones to the marital bed, honor killing, and domestic/intimate
partner systemic violence (likely to occur in the home, a culturally identified
the ‘safe’ and ‘appropriate’ place for women). These activists noted that the
number of victims of gender-based violence exceeds those of war and of brutal
dictatorships. (Copelon, 1994: 292). In 1992, the Committee on the Elimination
of Discrimination Against Women published its General Recommendation No. 19,
onviolence against women.! In 1993, at the Second World Conference on Human
Rights held in Vienna, women’s advocacy groups succeeded in placing violence
against women on the agenda. The Vienna Declaration and Program of Action,
generated by the conference, stressed the importance of working towards the
elimination of violence against women in public and private life.?

As academics and activists, Rhonda and I in our respective teaching and NGO
work relied on feminist analyses of domestic violence which rest on premises
that “the vulnerability of women as a group to the violence is caused by a combi-
nation of (1) traditional news about male and female roles and hegemony which
may make it difficult for authorities to oppose violence in a relationship...; (2)
the private nature of systemic intimate violence...; (3) the concomitant escala-
tion of extreme violence upon separation; (4) economic difficulties restraining
women’s freedom; and (5) the acquiescence of the victim’s community to the
violence.” (Meyersfeld, 2010: 124).

We independently had come to the conclusion that a reframing would enhance
feminist efforts to relocate the legal issue of domestic violence, which hitherto
had been identified as occurring in the private sphere of home and family—a
posture that protected perpetrators from state intervention and legitimate
the partial or total impunity they enjoyed (Copelon, 1994: 297). Since one of
the most important state justifications for inaction was the prevailing culture,
which persistently trivialized the violence as the chastisement or disciplining

1 74 UN Doc.HR/GEN/1 (1992).

2 Vienna Declaration and Program of Action, Section II B, para 38, UNDOC.A/Conf 157/24,
12, July 1993.
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of women (Copelon, 1994: 296), we believed that such a reframing could help to
transcend these deeply-rooted cultural protections accorded to perpetrators
and assist in the world wide campaign for the transcultural and transnational
indictment of domestic violence. Reframing, we believed, could move beyond
prevailing many of the simplistically reductionist explanations for the violence
to an analysis of the political and cultural context of gender-based power and
control in order to generate state action (Marcus, 1994: 34).

In effect, our suggestions of connecting domestic violence to torture or terrori-
sm were not deflections or diversions from the goal of expanding the women’s
rights canon, but rather directed at a fuller understanding of domestic violence
as a social and individual choice to do harm.? We recognized that even though
both torture and terrorism are unique in their egregiousness, our purpose was
to educate about commonalities as well as sex specific aspects” (Copelon, 1994:
299). Our concern was whether privately inflicted gender violence would be
treated unequivocally as a human rights violation and as one giving rise to en-
forceable as opposed to precatory* state responsibility. (Copelon, 1994: 294-295).

Like other feministlegal theorists, we understood that even as domestic violence
occurs worldwide in different settings and cultures, and is affected by race/
ethnicity, class, sexual orientation, disability, and immigrant or refugee status,
such violence has universal properties. First, that the violence is connected to
‘harmful’ masculinity (Anderson, 2008) - social and cultural patterns of conduct
and practice associated with gender. Second, that it violates women'’s dignity, and
bodily and psychological integrity. Third, that it often involves intentional con-
duct. Fourth, thatitis practiced with impunity because perpetrators are rarely
punished and, in so many cases, there are few, if any, remedies for the suffering
inflicted upon the woman survivor/victim. Fifth, that women abused by their
spouses/partners are likely to be silent about domestic violence - a testament
to the power of patriarchal® culture associated with shaming, stereotyping
and stigmatizing those who publicly disclose the violence. Sixth, that women’s
relationships to society and the state are widely medicated through men and

3 Actsof systemicintimate violence include: punching; shouting; battering; biting; burning;
hacking; electrocution; starvation; mutilation; sleep deprivation; forced sexual touching;
forced sexual activities with third parties; poisoning; exposure; property destruction; murder,
withholding medical care; threats of harm; threats to remove children; threatening to use
a lethal weapon; persistent shouting; unrelenting accusations of infidelity; controlling day
to day activities; isolation; and threats of suicide. (Meyersfeld, 2010: 115).

4 Precatory is defined as requesting, recommending or expressing a desire for action but
usually in a non-binding way. Garner, B. (ed) Black’s Law Dictionary, 9th ed. 2009.

5 In ideology and practices, patriarchy, the world-wide dominant governing sex/gender
regime, addresses issues of control over the infliction of violence and, when warranted,
redress for violence deemed illegal or illegitimate in law or cultural practice.
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patriarchy constitutes men as a parallel state in many women’s lives (Copelon,
1994: 299). Seventh, that the worldwide incidence and frequency of domestic
violence are ‘dark numbers’.® (Marcus, n.d.).

In 1994, Rhonda Copelon wrote a signature article “Recognizing the Egregious
in the Everyday: Domestic Violence as Torture”. My essay “Reframing “Domestic
Violence”: Terrorism in the Home was published in the same year in a volume
discussing the public nature of private violence.

In 2014, twenty years after Rhonda and I had written our respective articles,
I decided to revisit them. Fully aware that in the interval between our conver-
sation and the present, an enormous amount of scholarly and activist work at
domestic, regional and international levels has enriched our understanding of
domestic violence (or intimate partner violence) I asked myself several questi-
ons. What can be learned by revisiting these two articles, written in a different
period when domestic violence, though integrated into the women’s rights canon
as women’s right to be free from gender-based violence as well as other violence,
was still a contested subject in the broad international human rights canon? Were
our efforts ultimately mere symbolic gestures generated by the frustration of
hearing domestic violence normalized, naturalized, mocked, disregarded, dis-
missed, or ignored in popular discourse as well as in legal system proceedings?

2. Discussion of the Literature

2.1. Domestic Violence, Torture, and Terrorism

Strategically, Copelon’s reframing of domestic violence as torture or cruel, in-
human or degrading treatment had the advantage of recognition under an in-
ternational human rights legal umbrella — the making of the International
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment” made torture “non-derogable”.? In addition, torture has as an
extensive historical pedigree replete with admittedly chilling details of various
inventive practices in different societies. Although the drafters of the internatio-
nal UN Convention Against Torture and the Inter-American Torture Convention’
did not have gender-based violence in mind, they did expand the concept of state
involvement in torture beyond active complicity to include passive involvement
in privately inflicted torture including individual violence (Copelon, 1994: 297).

6 Inthe socialist countries of Eastern Europe, phenomena known to exist but unrecorded
or undocumented were called dark numbers.

7 The International Convention Against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment.

8 Notrespectable or abrogatable by later law to limit the utility and force of a provision.
9 Inter-American Convention to Prevent & Punish Torture OAS/Serv. L/V/1.4rev (2000).
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Both forms of state involvement, Copelon argues, are “broad enough to embrace
the failure of government to redress domestic violence (Copelon, 1994: 355). In
her analysis, domestic violence as torture encompasses a broader range of cases
than servitude which is outlawed under international law. Conversely, domestic
violence of lesser severity clearly qualifies as cruel inhuman and degrading tre-
atment which, in human rights law, encompasses less severe forms of (official)
violence (Copelon, 1994: 298). The distinction between torture and domestic
violence does notlie in the severity of the experience or the tendency to differen-
tiate physical and mental brutality. It flows from the different degrees to which
society recognizes both physical and psychological brutality and suffering in the
two (private and public) contexts complicated by gender (Copelon, 1994: 324-
325). Her primary goals are to challenge the assumption that intimate partner
violence is a less severe and terrible form of violence than that perpetuated by
the state (Copelon, 1994: 352) and to trigger a range of state responsibilities.
She seeks to determine whether torture and domestic violence are “equivalently
heinous” (Copelon, 1994: 308).

She recognizes that understanding the battery and sexual abuse of women by
their intimate partners—perhaps the most common and dangerous form of
gender-based violence—as torture, thereby giving rise to obligatory internati-
onal and national responsibilities, is a ‘hard case’ from the conventional human
rights lens. But, it is an obvious one from women’s experience (Copelon, 1994:
295). Consequently, she embarks on a well-developed comparative analysis
examining the methods, goals, context, and effects of torture and of domestic
violence. She is mindful of the caveat that just as torture is affected by diffe-
rences in political, social, economic, and gendered contexts, so, too, in domestic
violence women are marked by differences (racial or ethnic, class, culture and
sexuality) (Copelon, 1994: 299).

Torture involves intentional infliction of pain against the will of the victim
(Copelon, 1994: 315). It, thereby, ascribes culpability to the aggressor (Copelon,
1994: 325) - either the state through its agents or non-state actors using torture
in conflict situations. In her review of international legal standards concerning
torture, she notes that individual malice is not necessary and loss of control is
not exculpatory (Copelon, 1994: 328). The use of torture is an abuse of power and
an offense against human dignity (Copelon, 1994: 320) regardless of whether the
contention is that its purpose is to elicit information (Copelon, 1994: 331-333),
to punish, (Copelon, 1994: 333-337), to intimidate (Copelon, 1994: 337-339), for
any reason based on discrimination of any kind (Copelon, 1994: 339-340), or to
obliterate the personality or diminish capacities (Copelon, 1994: 341). So, too, is
domestic violence an abuse of power for a profoundly similar variety of reasons.
In both instances, these purposes violate human rights norms. Therefore, she
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concludes, the application of Convention Against Torture to domestic violence
is appropriate and warranted.?

Fourteen years after Copelon published her article, the second thematic report!!
of the Special Rapporteur on Torture to the UN Human Rights Council has aut-
horitatively categorized domestic violence as a form of torture. It confirms that
the purpose element requirement is always fulfilled in gender-specific violence
against women which is inherently discriminatory'? and that the continuum of
harm is a process.

In “Reframing Domestic Violence: Terrorism in the Home,” my analysis develops
the commonalities between domestic violence and terrorism. Terrorism, like
torture, also is widely condemned in the international human rights canon.
But, it is not the subject of a treaty instrument.'® It encompasses collectively
oriented strategies and practices of coercive violence on targeted populations
to generate high levels of public anxiety. Copelon refers to family traditions of
punishing disobedience and disciplining by loss of liberty (both integral compo-
nents of the rationale for domestic violence) as a culture of terror (Copelon, 1994:
293). In later domestic violence literature, domestic violence is characterized
as ‘terroristic control’ to underscore the scope of the control tactics used by the
perpetrators of the violence. (Johnson, 1995: 285-86).

[ argue that terrorism relies on three fundamental tactics to terrorize individuals
(and populations) and, thereby, enhance perpetrators’ credibility: unannounced
and seemingly random, but, actually, calculated attacks of violence; psychological
as well as physical warfare aimed at silencing protests and minimizing retalia-
tory responses from the targets of violence; and the creation of an atmosphere
of intimidation in which there may be no truly safe place to which the targets

10 Copelonalso considers arguments for domestic violence as an independent human rights
violation given its historic invisibility trivialization, particular character and effects (360)
and for law gender-based violence as jus cogens which embraces values of supreme, overriding
and fundamental importance to the international community thereby taking precedence
over treaties to the contrary, and being non-derogable (p. 365-367).

11 UNHRC Report of the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment. Manfred Novick: Promotion and Protection of all Human Rights,
Civil, Political, Economic, Social and Cultural Rights Including the right to Development (15
January 2008) UNDOC A/HRC/7/3.

12 Special Rapporteur on Torture, 2008 Report, para 68.

13 The U.N. has produced a number of General Assembly resolutions on terrorism Including
UN Global Counter Terrorism Strategy UNGAOR 65 Session, Agenda Item 150, UN Document
A/Res/65/297 8 September 2010 and Measures to Eliminate International Terrorism UNGAOR
65 Session Agenda Item 107, UN Document A/Res/65/34 6 December 2010 ‘with particular
alacrity and consistency since the 9/11 terrorist attacks.
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can escape - thereby making it difficult to judge when and whether targeted in-
dividuals are safe or at risk. Personal identity and human connection are deeply
compromised; they are replaced by a widespread sense of insecurity, passivity,
and defeatism (Marcus, 1994: 31-32).

That said, not all persons, who become targets of terrorism, respond in similar
ways or even in a consistent manner over time. Nor are conventional general
categories of class, race, or ethnicity accurate predictors of individual respon-
ses to the violence. Moreover, characterizing the targets of terrorism as either
only victims or only resisters risks overstructuring or overdefining them. Some
targets may respond with acts directed against the perpetrators of the violence;
other targets may consider their very survival as a challenge to the terrorism;
yet others may succumb to understandable feelings of defeat and denial (Mar-
cus, 1994: 32).

[ contend that there are striking parallels and similarities between terrorism as
astrategy used to destabilize a community or society consisting both of women
and men, and domestic violence abuse perpetrated against women. Violence
against women in intimate partnership relationships is designed to exercise and
maintain domination and control, to enhance or reinforce advantages, and to
defend or maintain privileges. As targets of domestic violence, many women live
in a world punctuated by violent, traumatic and/or catastrophic events, some of
which are predictable and others unpredictable—tailored by the perpetrator
to the domestic intimate context. These events include threats and humiliation,
stalking, surveillance, coercion, and physical or psychological violence. Whether
that violence is identified as the imposition of discipline, as a strategy of family
governance, or as an act of the assertion of masculinity, women can be kept in
their culturally and socially designated ‘place’ as well as threatened with or
actually lose their social attachments. For many victim/survivors the perpe-
trator often appears to be omnipotent and omniscient.

“Just as persons caught in situations of politically inspired terrorism display a
range of responses to the fear and tragedy it generates, so too, women whose
experience in intimate partnering situations is marked by violence demonstrate
a variety of behaviors and coping mechanisms for their situation.” (Marcus,
1994:33). That said, the reaction to such traumatic or catastrophic events expe-
rienced by many targeted women is more than fear for their immediate safety
or the safety of their children. The trauma of the violence governs, guides, or
influences their actions and decisions. In such situations, survival becomes a
form of resistance to domestic violence terrorism (Marcus, 1994: 32-33).

Unlike targets of politically inspired terrorism or torture, however, women, who
are targeted in domestic violent relationships, often do not elicit sympathy or
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respect for the oppression they face. All too often, there is a conceptual shift to
a focus on the nature and extent of their “provoking” the violence and abuse.
This shift is of crucial significance. It disconnects the violence from the social,
cultural, economic, and political context of sex-gender domination and subor-
dination. Instead, abused women become the incarnation of prevailing gender
stereotypes, such as “nagging bitch,” a woman with a “bad attitude,” or a castra-
ting female” (Marcus, 1994: 33).

3. Analysis

If one accepts the arguments in the previous section of this paper that domestic
violence appears to share similar properties with torture and/or terrorism, the
next step is to assess the utility of these broader human rights categorizations
for the major actors involved with the violence - victim/survivors, perpetrators,
and the state. Here similarities and differences among torture, terrorism, and
domestic violence are relevant and important.

Insofar as the victim/survivor is concerned, both torture and terrorism are use-
ful categories in providing heightened public recognition not only to the levels
and extent of physical pain and suffering, but also to psychological suffering and
damage as well as other forms of coercion. Arguably, given the condemnation
of both torture and terrorism as reprehensible forms of violence, recognition
of their similarities and connections to domestic violence may assist in captu-
ring public attention to domestic violence in its broader political context. Such
recognition may enable us to pay closer attention to victim’s voices and stories.

That said, for the victim/survivor there are differences between torture/terro-
rism and domestic violence. Though torture and terrorism can be imposed on
both sexes, in ‘traditional’ torture situations, men are much more likely to be the
targets and, thus, the preponderance of victim/survivors. In domestic violence
situations, however, an overwhelmingly disproportionate number of women
are the victim/survivors.!*

In domestic violence situations, the perpetrator seeks to establish his dominance
not only by terrorizing the victim but also by shaming her and degrading her
in the eyes of others, so that she will be stigmatized and scorned should the
crime be disclosed. (Herman, 2005: 200-201). Whereas, victims need social
acknowledgement and support, in legal proceedings, should they seek redress,
they endure a public challenge to their credibility. (Herman, 2005, 202).

14 See Council of European Convention on Preventing and Combating Violence Against
Women and Domestic Violence, Istanbul, 11v. 2011 Art. 2.1 Scope of the Convention.
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In addition, unlike domestic violence situations, where gender-inflected pro-
vocation is often attributed to the victim/survivor as a culturally accepted
mitigating circumstance or explanation, torture and terrorism do not generate
such excuses (Copelon, 1994: 361).

Insofar as understanding the status and actions of perpetrators of domestic
violence is concerned, both torture and terrorism are useful categories. In both,
men are overwhelmingly the perpetrators of the violence. The perpetrators’
acts of violence reveal the deliberate intent to control and coerce the victim(s)
to conform in designated ways, to set an example, and to send a warning of the
risks individuals run by failing to meet perpetrators’ desires, requirements, and
demands. Likewise, the ample domestic violence literature discusses strategies
of control and coercion indicative of perpetrators’ intent. In addition, in tradi-
tional torture and terrorism, perpetrators are not deterred by existing laws
and legal systems. Given the contemporary extent and frequency of domestic
violence, the same logic may apply to domestic violence perpetrators in many
states, even those with laws on the books ostensibly punishing the violence.
(WHO, 2002).

Insofar as the role of the state in responding to domestic violence is concerned,
torture or terrorism can be useful categories as well. Until now, however, they are
not well integrated into political/legal discourse. Whereas torture and terrorism
are highly politicized categories encompassing perpetrators’ accountability for
their actions and consequences, until recent times, domestic violence has been
a depoliticized category enabling custom to prevail and avoiding purposive
gender-based dynamics of domination and subordination (Copelon, 1994: 328-
29). Unlike torture and terrorism, widely perceived as fundamental violations
of individual and communities, gender-based domestic violence still is widely
excused, thereby feeding men’s sense of entitlement, and the victim’s sense of
culpability. (Copelon, 1994: 362). There is, however, growing recognition of the
need for state action®® to protect victim/survivors and punish perpetrators
by criminalizing domestic violence, providing civil remedies such as orders of
protection and other safety measures, and acting with due diligence to effec-
tively implement the law so that victim/survivors can begin to trust the state.
(Marcus, 1994: 32-34).

Torture or terrorism by state agents can be stopped; torture or terrorism by
non-state perpetrators can be eliminated through negotiations or more drastic
militarized state action. Neither of these strategies work for domestic violence
which is based on deeply rooted sex/gender inequalities.

15 InOpuzv. Turkey (app.no.33401/02 (ECHRO June 2009), the European Court of Human
Rights in Strasbourg recognized this that state obligations to protect victims of domestic
violence from torture, inhuman and degrading treatment under Article 3.
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4. Summary

Both reframings of domestic violence, as torture or terrorism, jolt our cons-
ciousness and, hopefully, our conscience. They uncover the deep affinities of
domestic violence with categories of violence that are universally condemned
as human rights violations because they deny human dignity and integrity. They
shock us into recognition of the extent to which domestic violence cannot be
narrowly cabined or diminished or controlled by reliance on formal equality.
They help us understand that domestic violence is a form of substantive gende-
red inequality - a societal distribution, at both individual and structural levels,
of who does and is allowed to do what to whom. Domestic violence violates the
rights of women who, like men, are entitled to integrity, security and dignity. It
constitutes discrimination against women by maintaining both the individual
woman and women as a class in an inferior and subordinated position within
their respective societies.

Consideration of domestic violence under the rubric of torture or terrorism
is not designed to raise the threshold of what constitutes domestic violence.
Nor does it entail the disregard for diminution of its consequences. Nor does
it undermine recognition of survivor/victim’s agency and resistance. Rather it
provides greater space for the silenced voices of significant numbers of women
by acknowledging their painful, shocking, lived experiences (WHO, 2002) and
eliminating the normalization of their pain and trauma. It helps in the worldwide
campaign to change the nature of the specific behavior from acceptable to un-
lawful (Meyerfeld, 2010: 267).
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Jp Uzaben Mapkyc,
[Ipodecop IIpaBHOT dpakyaTeTa
Jp>xaBHU YHUBep3UTET JpxkaBe byjopk, badasno, CA/]

PegeduHHcambe KOHIENTA HAaCK/ba Y MOPOAMIIA Kao
aKTa TOPType WM Tepopu3Ma y HIOpoAULHU

CaxkeTak

HoBu AuCKypC y cxBaTawy Hacu/ba y NOPOJULH, Koje ce oapehyje kao akT
TOPTYPE UJIU TEPOPU3Ma Y HOPOJUIH, IPECTAB/bA ATAK HA HALIY CBECT U UMa
3a U/ 1a je npobyau. OBa HoBa ofpehera pa30TKpUBajy AYOOKY NOAYAapPHOCT
Hacu/ba y MOPOJAUIM Ca KaTeroprjamMma Hacus/ba Koje Cy peJMeT OIILITe OCYAE,
jep npeJfcTaBJ/bajy NOBPeAY JbYICKUX IpaBa U Heralujy JbyACKOT JOCTOjaHCTBA U
nHTerputeTa. Ha kpajwe alapMaHTaH HA4MH OHA HAC IPUMOpaBajy Jia CXBaTUMO
Jl0 KOje Mepe HacuJ/be Y MOPOAMIY He cMe 6UTH YyCKO UJIM 0J1aKo cXBaheHo,
YKaJyNJ/beHO UM OTPAaHUYEHO OC/abakbeM Ha GOpMaJIHY jeJHAKOCT MOJIOBA.
OBa HoBa cxBaTala HaM NOMaXy Jia Iperno3HaMo /Jja je Hacube y MopoJULU
00JIMK paKTHUUYKe pOJHE HejedHaKOCMU K0ja, KaKO Ha UHAUBUAYAJTHOM TaKO
Y Ha CTPYKTYpaJIHOM HUBOY, Ipe/cTaB/ba 06pa3al colyjajHe JUCTPUOYLIUje
POZHUX yJIOTa: IITA je KOMe JJ03BOJbeHO UJIM LITA KO MOXKe Jja YUHHU JPyToMe.
Hacusbe y nopoauuu npeicTaB/ba HOBpeAY IIpaBa )KeHa Koje, Kao U MyIIKapIiy,
MMajy MpaBo Ha MO TOBakh e TUYHOT HHTETPUTETA, CUTYPHOCTH U JOCTOjaHCTBA.
Hacusbe y nopoauuu npeacTaB/ba U AUCKPUMUHALUjY KeHa, [10J] KOjoM ce
no/ipa3dyMeBa HHpepHropaH U nojipeheH noJioxaj cBake *keHe IOHA0CO6 U CBUX
»KeHa, Kao CollMjaJiHe KaTeropuje y oipeheHoM ApyILTBY.

YcnocTaBJ/bakhe HOBOT OKBHpa 3a peAeduHUCAbe HACUJ/bA YV TIOPOAUIU Kao
aKTa TOPTYpe UK TEPOPHU3MA y MOPOAULIM HUje yCMEPEHO Ka MOAM3akby HUBOA
OHOTa LITO YUHU HaCUJ/be ¥ MOpoguIli. HOBH OKBUP HUIOLITO He MpeACcTaB/ba
06e3BpehuBame noceaMa HacCKM/ba y NOPOJULM, HUTH UMa 3a I1UJb [1a HA OUJI0
KOjM HauMH OCIIOPH COIMjaJIHO MMPeNo3HaBakbe MaTkhe U OTIopa MpeXuBesior/
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*kpTBe. OH NpBeHCTBEHO 06e36ehyje BUIlle mpocTopa Aa ce 4yjy yhyTKaHu
[JIaCOBM BeJIMKOT 6poja »<eHa Koje cy GuJie U3J10XKeHe OBaKBUM BHUJIOBUMa
Hacu/ba y NOPOJHULH, aJTH NIPEICTABJbA U IPUJHUKY J1a APYIITBO ClI03HA 60JIHA
Y 3acTpalyjyha ucKycTaBa Koja cy Te keHe npexuBeJie (CBeTCKa 3/jpaBCTBeHa
opranusanuja, 2002) v cnpeuu “TpUBHUjaIU3aNH]y” BbUXOBE NATHE, KA0 U JIaJby
TpayMaTHu3alujy. Y CBeTCKUM pa3MepaMa, HOBU OKBHUP MOXe Jia IpeJCTaB/ba
NOYeTaK 3aje/lHUYKe aKIMje Koja 61 JoBeJia 10 NpoMeHe ojpeheHux 06/1MKa
MOHAIllaka, KOjU OU 0/ COI[UjaJIHO MPUXBAT/bUBUX MOCTAJHN HENPUXBAT/bUBU
Y HE3aKOHHUTH.

K/byuyHe peun: HacuJbe Y IOPOJUIIH, TOPTYPa, TEPOPHU3AM.
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1. YBoaHe HalloOMeHe

Y caBpeMeHUM [IeMOKPATCKUM JpYILITBUMa PaBHONPABHOCT MyIIKapala u
»KeHa, Koja [o/ipa3yMeBa paBHONPABHY 3aCTYIJ/beHOCT, Moh 1 y4emrhe o6a moJsia
y cBUM cdepaMa JpyLUITBEHOT XKUBOTA,' TpeJiCTaB/ba OCHOBHO NMPABO U KJ/bYYHY
MOpaJIHY ¥ IPaBHY BpeAHOCT. /la 61 61JI0 OCTBapeHO, 0BO TPABO MOpa GUTH He
CaMo 3aKOHCKH NpPU3HATO, Beh U epeKTUBHO MPHUMEHEHO ¥ CBUM aceKTUMa
’KUBOTA: MOJTUTUIKOM, EKOHOMCKOM, APYLUITBEHOM U KyaTypHOM (The European
Charter for Equality of Women and Men in Local Life, 2006).

HMcKycTBO je moKa3aJio Jla OCTBapUBakhe pojiHe paBHONPAaBHOCTHU? 3aXTeBa
HWHTerpucame pojiHe epcreKkTHUBe (eHIV1. Gender Mainstreaming) y cBe IOJIUTHUKE,
Ha CBMM HHBOMMa M y CBUM ¢da3aMa oj1y4urBama (EBporncka komucuja, 1996).2
HajBa>xHHMju MHCTPYMEHT OBOT Ipolieca jeCTe NMpoLieHa YTULaja KOjU CBAaKHU
3aKOH, IOJIMTHKA U IPOrpaM NPOU3BO/ie Y OHOCY Ha KeHe U My LIKaplie (eHTJI.
Gender Impact Assessment), a 1beroB KpajibU LiUJb je YCIOCTaB/batbe POJHe
pPaBHONPABHOCTH, KOja MOApa3yMeBa jeJHaKa paBa U jefHake MoryhHocTu
3axeHe W Myukapie (United Nations Economic and Social Council, 1997).

YnopesHonpaBHa HCKycTBa MNOTBphyjy nAa je 3a HOJUTHUKY pOAHE
PaBHONPABHOCTH O/ K/bYYHOT 3Ha4yaja Ba/baH UHTUTYIIMOHAJHU U TPAaBHU

1 EG-S-MS: Zavrsni izvjestaj o aktivnostima grupe specijalista za mainstreaming, 2004.
Savet Evrope, Generalna direkcija za ljudska prava Saveta, Strazbur.

2 Co63upoM Aa ApyLUITBEHA yJIora My lIKapalia v *KeHa HUje yCJIOBJbeHa b UXOBUM OHOJIOLIKHUM
pasJsinkama, KOpUCTH Ce U3pa3 «PoJiHa PAaBHOIPABHOCT», a HE «PAaBHOMPABHOCT MOJIOBAY,
YHMe Ce YKa3yje Ha paBHOIPABHU M0JI0Kaj, TPeTMaH U MOryliHOCTH MyllIKapana 1 >keHa y
JPYLITBY, a 1a Ce MPUTOM yBake GHOJIOIIKE pa3JiMKe Koje Mehy kwrMa, cBakako, MoCToje.
Bur. (Jari¢, Radovi¢, 2011: 151); ([JokmanoBuh, 2014: 2).

3 Kouuent Gender Meinstreaming je HOBU IPUCTYI y OCTBapUBaby POJHE PABHOIIPABHOCTH,
KOjU je 3aMEHHO JielleHUjaMa IpuMemhUBaH NPUCTYIl YCMepeH Ha »KeHe. /lo 3aokpeTa je
Jouro Ha YeTBpTOj cBeTCKOj KOHbEPEHIUjH XKeHa, Koja je mof okpusbeM YH oxpxkaHa
1995. rogune y [leknHTY, 1 Ha K0joj je ycBojeHa [leknHIIKa Aekaapanuja v [liatdopma 3a
aknujy. Onpegesbeme 3a Gender Meinstreaming NpUCTYTI, KOjU TpeACTaB/ba TEMEJbHU OKBUP
3a yHanpebhuBamwe poiHe paBHONPABHOCTH, IPOUCTEKJIO je U3 CTaBa /ja Hallope ycMepeHe
Ha yHanpebeme poJHe paBHONIPAaBHOCTH He 6M Tpe6asio OrpaHUYUTH CaMO Ha IPUMEHY
3aKOHA, Mepa U MOJUTHKA, Beh a polHU aceKT Yy BbUX Mopa OGUTH CYWITUHCKU YTKAaH
O/l IOYETKA, jOIll y MPOIlecy BUXOBOT 06JIMKOBama. Ha HUBoy EBponcke yHHje KOHIeNT
Gender Mainstreaming prvi put je definisan 1996. godine, u dokumentu Evropske komisije
Incorporating Equal Opportunities For Women And Men Into All Community Policies And Activities
COM (96) 67 final. Retrieved 24 August 2014 from http://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX: 51996DC0067&from=EN. O konuenty Gender Meinstreaming, 3a
koju MapuHa biarojeBuh XycoH kopucTu u3pas,ypo/iibaBame” BUieTH mupe: biarojesuh,
2002:43; Tisheva, 2012: 26-27. BugeTtu u: Gender Mainstreaming: Conceptual Framework,
Methodology and Presentation of Good Practices, Expert Group Final Report, (EG-S-MS),
Council of Europe, EG (99) 3, Strasbourg, February 1999.
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okBUp.! IberoBu HajBa>KHUjU €JIeMEHTH CYy UHCIMUmMyyuje o6pa3oBaHe y OKBUPY
Jip>)KaBHe CTPYKTYPe, 4uje ce Ha/IJIeXKHOCTH OJJHOCE HA POJHY PaBHOIIPABHOCT,
UHCMPYMeHMU KOjH CJ1y>Ke Kpeupaby, OCTBapuBakby U 3alliITUTH HOPMAaTUBHO
rapaHTOBaHe poOJiHe PaBHONPABHOCTH, Ka0 U cmpamezuje Koje AepUHUIY
npaslie AeJIoBamwa, IPUOPUTETe U 06aBe3e opraHa jaBHe BJACTHU Y 06J1aCTH
pO/iHe PaBHOMPABHOCTH.®

[Ipersies; akTUBHOCTH Koje cy ce nocje npoMeHa 2000. ronuHe ofBujaie y
Cp6uju nokasyje Aa je npolec U3rpa/ilbe NpaBHOr U HHCTUTYLHOHAJHOT OKBHpA
TeKao CIOopo, y3 MHOTO IIpenpeKa, JyTawa U HeCHaIaXKema.

3aKOHCKH OKBUD pOJiHE PaBHONPABHOCTHU U 3aLITHUTE 0J, JUCKPUMUHALH]e,
ycnocTtaBJbeH je 2009. roguHe ycBajakbeM JBa K/by4YHa 3aKoHa: 3aKOHaA O
3abpaHM AUCKpUMHUHANHje® 1 3aKOHA O PAaBHOINPABHOCTH I0JIOBA’ U 4YHje

4 Tlperyies MHCTUTYLMOAHJHUX MeXaHHW3aMa y ApaBaMa EBpolcke yHUje BUJETH V:
Effectiveness of Institutional Mechanisms for the Advancement of Gender Equality Review
of the implementation of the Beijing Platform for Action in the EU Member States, Retrieved
24 August 2014 from http://eige.europa.eu/sites/default/files/MH0213481ENC_0.pdf.

5 Y nomahoj npaBHOj TEPMHUHOJIOTHjH jOII YBEK HUCY CACBUM yje/JHAUeHU TEPMUHHU KojuMa
ce 03Ha4YaBajy 10jMOBY peJsieBaTHH 3a 06J1aCT POZiHE paBHOIIPABHOCTH, UAKO 38 TUM IIOCTOjH
notpe6a, ITO je 4eCTO MOCIeAHLA TpobJeMa y TpeBohewmy MehyHapoJHUX JOKyMeHaTa.
Y oBOM pajly ce TEPMHH ,HHCMUMYyYUOHAIHU MEXAHU3AM POOHe pABHONPABHOCMU“ KOPUCTH
Kao reHepUyKH 10jaM UM 03HA4YaBa CBAaKy OopraHu3alndoHy GopMy Koja jesyje y 06JacTH
PaBHONPABHOCTH [10JI0BA, Y OKBUPY AP>KaBHe, perHoHaJIHe UJIN JIOKaJHe BJacTH. TepMHUHOM
,HOpMamMueHU uHcmpyMeHmu'" 03Ha4aBajy ce MehyHapoJHU U HallMOHAJIHU IPaBHU U3BOPU
Koju e UHUILIY HOPMaTUBHU OKBUD POJIHE PAaBHONPABHOCTU U HETOBY NPUMEHY, AOK
ce TEpMHUH ,cmpamezuje” KOPUCTHU Kao 3ajeITHUYKHU HA3UB 3a NPOIKCE KOjUMa ce Kperupa
HOJINTHKA JleJI0Batha y 06/1aCTH pOo/iHE PAaBHONIPABHOCTH HA HAL{MOHAJIHOM, perHOHAJHOM
Y JIOKaJIHOM HUBOY.

6 Ca. enacHuk PC, 6p. 22/09 - y naseem tekcty 33/1. [IpusnkoM foHOIIeHa OBOT 3aKOHA
HCIIOCTABUJIO Ce /1a ¥ U3BPLIHA U 3aKOHOAaBHA BJIACT 3a3UPY OJf TOra Jja Ce CyNnpoTCTaBe
CHAXXKHMM KOH3epBAaTHUBHUM TeHJeHI|HjaMa y APYIITBY U MOhHUM ¢aKTOpuUMa KOjU UX
3acTymnajy. HagpT oBora sin6epaJsiHor 3aKoHa 610 je IpUBpPEMeHO MTOBYYeH U3 Ipoueaype
360r npoTHBJbewa Cpricke npaBocsaBHe npkae (CIIL), kojoj cy ce y TOj cTBapu npuApyKHuIe
U ipyTe , TpagunuoHasHe” npkBe. OnemeHO je a OTIIOP IpeMa 0BOM HaLPTYy GHO y TPBOM
peAay u3a3BaH ojpejb6aMa Koje cy ocobe Apyradydje ceKCyasHe OpHjeHTanuje ITUTHIIEe
BUIIle Hero Jio caja (Buz. UsBemrTaj o crawy sbyackux npasa 3a 2009. roguny, beorpaacku
IeHTap 3aJby/icKa npaBa, Retrieved 27 August 2014 from http://bgcentar.org.rs/bgcentar/
wp-content/uploads/2013/04/ljudska-prava-u-srbiji-2009.pdf.

7 Ca.enacHuk PC,6p.104/09 -y namem Tekcty 3PII. Of u3paie npBOT HaLpTa [0 yCBajamka
3aKOHa MMPOTeKJIe Cy MyHe YeTUPH rojuHe. [IpBu HaupT npunpemsbeH je 2005. roguHe u
jaBHO je My0JIMKOBAH y KbU3U Ka 3akoHy 0 pagHonpasHocmu no.108a, kKoju je 2006. o6jaBuo
[ToxpajuHCKH 3aBOJ, 32 paBHONPaBHOCT noJioBa. Tokom 2006. roguHe o leMy je BoheHa
IIMpPOKa jaBHA Jle6aTa, Kao M KaMIlaka Y IPUJIOT lber0BOM YCBajamwy (BUAETH 360PHUK JagHO
3azo8aparse doHowerba 3aKoHa 0 pasHONPA8HOCMU N0/108d — Y cycpem 3aKoHY 0 pasHonpasHocmu
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Cy JOHOUIewe NMpaTUJM CHaXHU OTHOpHU. YcBajawbeM 3PII mo npBu nyT je
noce6HUM 3aKOHOM OllepaliMOHaIM30BaHO [IPaBO Ha PaBHONPABHOCT >KeHa U
MyllKapalna, Kao jeJHO 0J, OCHOBHHUX JbY/ICKMX IIpaBa U OCHOBHUX BPeJJHOCTH
JleMOKpaTCKOr' IpyLITBa, KOje je rapaHTOBAaHO OCHOBHUM oJipefibaMa YcTaBa
Peny6sinke Cp6uje (Pajvancic, Petrusi¢, Jasarevi¢, 2010: 5).8 33/] 3aokpy»keHo
je HalMOHAJIHO aHTUJUCKPUMHUHALMOHO 3aKOHOAABCTBO U YCIOCTABJbEH je
1[eJIOBUT U KOXepEHTaH CUCTEM 3alITHUTe O/ AMCKpuMUHaLuje (Petrusi¢, 2012:
905-922)°

Kazaje ped o CTpyKTYpHU MHCTUTYLIMOHAJHUX MEXAaHU3Ma, OHA Ce IepMaHEHTHO
MeHmaJia, IITO je pe3y/TaT HeNoCTojakba LYTOPOYHOT IJlaHa U jacHe BU3Hje
0 BbHMX0BOM pa3B0jy, bUXOBOI 3Ha4aja U yJore Kojy UMajy y oCTBapuBakby U
3alUTUTH paBa Ha paBHOIPABHOCT. ¥ YCNOCTaB/bakby HHCTUTYLLMOHAJIHUX
MexaHH3aMa JIMEPCKY yJiory uMaJa je All BojpogrHa, Koja je IpBY MEXaHU3MU
3a IOCTH3akhe PoJiHe paBHONPaBHOCTHU ocHoBaJsa 2002. roguHe ([lajpanuuh,
2006: 9-25; llujauku, 2005: 3).

Temkohe cy npaTuJ/ie U ycBajalbe CTpaTelIKUX JJokyMeHaTa. [IpBa Hanuo-
HaJIHa CTpaTeruja 3a noboJsplilake MoJI0XKaja XKeHa U yHanpehuBawe posHe
paBHompaBHocTH, 2009-2015" ycBojeHa je Tek 2009. roguHe. thome je
npeZBuheHO UHTErpUcambe PoJHO 0CET/bUBE MOJUTUKE Y [[eJIOKYTHY UHCTH-
TYLMOHAJHY chepy, Kao U IpeJly3uMame Noce6HUX Mepa 3a IpeBe3nJIaKehe
HeraTUBHHUX pa3JIMKa U POJHO OCeT/bUBUX AedUIIUTA Y CBUM chepama jaBHOT

nosoea - esponcka 6ydyhnocm Cpb6uje, lenTap MoJepHUuX BellTuHA, beorpaza, 2006). ¥
napJiaMeHTapHy npoueAypy ynyhen je 2006. rofiuHe, ajy je y HEKOJIMKO HaBpaTa IIOBJIaYeH,
na NOHOBO BpahaH y NpoleAypy, UaKo je 03HaUYaBaH Kao 3aKOH O/i IPUOPUTETHE BaXKHOCTH.
06UYHO je TO GUJIO Y OKBHUPY HEKe 0Jf U360pHUX KaMIlaka, Y3 YBPCTO obehamwe Ja je To
jeAaH o/ MPUOPUTETHHUX 3aKOHA HA NapJlaMeHTapHOj areH /AU, Kao 1 Jja ce BeoMa 6p30 HAaKOH
rn360pa oueKyje beroBo ycBajame. [locse iy Ny T yuubeHo je To Maja 2008. roguHe, camo
HEKOJIMKO JlaHa IIpe oJjp>KaBatba u3bopa. Ha peruoHasiHoj kondepeHuuju (geuembap 2008.
roauHe y beorpazy) noHoBJ/beHa cy o6eharba 0 IpUOPUTETY U 3Ha4ajy ycBajamka 3aKOHa 0
paBHONpPaBHOCTHU MoJioBa U3 Maja 2008. roaune. 3aKoH je ycBojeH aenembpa 2009. ronuHe
(Wupe: Pajvanci¢, 2012: 79 - 135).

8 Ca. enacHuk PC, 6p. 98/2006 - y nameM TekcTy: YcraB. Y 4. 15. YcTaBa nponucaHo
je Aa ApxkaBa jeMYHM PaBHONPABHOCT XKe€Ha M MylIKapalla ¥ pa3BHja MOJUTHUKY jeJHAKUX
MoryhHOCTH. YCTaBOM je, mopeJ, Ha4eJIHOT rapaHTOBakha PaBHONPABHOCTH JKeHa U
MyIlIKapala, IponucaHa o6aBesa ApKaBe Jja BOJU NOJUTHKY jeJHAKUX MOTYNHOCTH KaKo
64 ce HayeJIHA rapaHIiyja paBHONPABHOI CTATYCa )KeHa U MyLIKapala Morjia ¥ epeKTUBHO
octBapuTH. (Llupe: [ajpanuuh, 2009:24-25). O pogHO CeH3UTUBHUM oJipebama YcTaBa,
Bugetu: [lajsanyuh, 2007: 25-57; [Tajpanuuh, 2008: 31-41.

9 IlpaBo Ha HeJUCKPUMHUHALMjy TapaHTOBAHO je 4JI. 21.YcTaBa, a IpaBo Ha CY[CKY 3alUTUTY
y cJy4dajeBUMa NoBpeJie U ycKpahrBama JbyCKUX (M MalkbUHCKKX) IpaBa rapaHTOBAHO je
yJI. 22. YcTaBa.

10 Ca. enacHuk PC, 6p. 15/2009.
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Y IPUBATHOT )KUBOTA. AKIIMOHU ILJIaH 3a CIpoBoheme cTpaTeruje JOHET je TEK
2010. roguHe, ¢ TUM IITO cy GUHAHCHjCKA CPE/CTBA 32 Her0BO CIpOBOheme
yTBpbena camo 3a 2010. roauny. Y MmehyBpeMeHy, Ha HalJMOHAJIHOM HHUBOY
JIOHETO je M HEeKOJIMKO MOCeOHUX cTpaTeruja, kao mrto cy HanuonasHa
CcTpaTeruja 3a cipeyaBamwe U cy36ujalbe HacuJ/ba Ha/l )keHaMa y HOPOJUIU U Y
napTHepckuM ogHocuMa u3 2011,'! HanuoHa/IHY aKIIMOHU NJIAH 32 TPUMEHY
Pe3zonyuuje 1325 Cb YH y Cp6uju u3 20102 u gp. HU3 onmTHX U CEKTOPCKUX
CTpaTelKHX JJOKyMeHaTa JJ0OHEeTO je Ha perMOHaJIHOM U JIOKAaJIHOM HUBOY.!

OBaj paj nocBeheH je uHcmumyyujama, jeHOM OJi TpU 6a3uyHa cTy6a pojHe
pPaBHONPAaBHOCTH, Ha KOjUMa MOYMBa HU3rpajia AeMOKPaTCKOI ApyLITBa
3aCHOBAHOT Ha JbYACKMM IIpaBUMa U IIpaBeJHOM OJHOCY noJioBa. Llusb pajaje
Jla ce KpUTUYKU caryieZia ¥ OLleHU aKTyeJIHW UHCTUTYLLMOHAJIHU OKBUP pPOJiHE
paBHOIIpaBHOCTH y CpOUjU U [ja ce NOHY/Ae NPeJIO3U 3a lbelroBY JOTpajmwy U
yHamnpehuBame. Y cpeULITY NaXKibe je HEKOJIMKO K/bYUYHUX MUTama: [la iu
y IpaBHOM CHUCTeMY NOCTOje MHCTUTYLMOHAJHA MEXaHU3MH HEONXOLHH 3a
aHra>kMaH Ha OCTBapuBamy poJiHe paBHoNpaBHOCTHU? /la U Cy peryaucaHu
CBe0oOyXBaTHO U peaJUCcTU4YHO? /la JIM CYy jaCHO CUCTEMCKH NO3UIIMOHUPAHU U
VHKOPIIOPUPAHU y LieJINHY YCTaBHUX UHCTUTYLIMja Kao lbMXOB OPraHM3alMOHHU
Y yHKIMOHaIHU Aeo? [laiu cy flepuHMUCcaHe jacHe, popMaM30BaHe U YHANPeE/,
npoIlucaHe Npoueaype bUXOBOT yyelrha y Kperpamwy, yCBajaby U IPUMeHU
MPOMNUCA U MOJTUTHUKA?

2. UHCTUTYIMOHAJ/IHU MeXaHU3MHU

WHCTHTYyL MOHAIHY apaH)KMaHHU Ha NOAPYYjy POJiHE PABHOIIPABHOCTHU YKJbY YY)y
WHCTUTYLH]E KOje [1eJ1yjy Y OKBUPY JIeTUCJIaTUBe, UHCTUTYLIHje KOje eyjy y
OKBHPY er3eKyTHBe, Ka0 U UHCTUTYLIMje Koje AeJsyjy Ha NOApPYYjy 3alUTUTe
po/iHe paBHONIpaBHOCTH.* 360T orpaHUYea y MOrJieAy 061MMa pajia, aHaau3a

11 Ca. enacHuk PC, 6p. 027/2011.

12 Ca. 2aacHuk PC, 6p. 102/2010. Pe3onyuuja 1325 CaBeTa 6e36eHOCTH YjeJUbEHUX
Hanuja noj HasuBoM ,XKeHe, Mup u 6e36eHOCT” ycBojeHa je 31. okTo6pa 2000. roguHe. ¥
Ib0j Cy HarIJIallleHe MocJieiuIle KpBaBUX KOHGJIMKATA Ha KeHe U JleBOjKe, Kao U BaXKHOCT
yJIore »KeHa y U3Trpajiibl MUpa U y NOCTKOHQJIUKTHOM onopaBKy 3eMsbe. To je jeqHa of
HajBaXKHUjUX pe3osyuuja YHy o6sacTi Mupa 1 6e36e1HOCHE MOJIUTHKE, KOja je CYIITHHCKHU
nocBeheHa nomroBamwy /byAcKux npaBa keHa (Ctojkouh: 2011: 35-49).

13 BupgeTu: U3BewTaj o moJsioXajy )kxeHa ¥ CTamby POJHE PaBHONPABHOCTH Yy Peny6iunu
Cp6wuju - 3amepuog 2008.-2012. rogrua, YipaBo 3a poiHy paBHonpaBHocT, beorpaz, 2013,
Retrieved 24 August 2014 from http://www.gendernet.rs/files/dokumenta/Izvestaji_Uprave/
IZVESTA]_o_rr_2008-2012.pdf

14 Tlocse npomeHna 2000. 6uJI0 je TOTPeOGHO CTBOPUTHU PETNOCTABKE 32 GOpMUPakbe Tesa
32 paBHONPABHOCT [10J10BAa Yy UHCTUTYLMjaMa, jep OHe HUCY IOCTojaJsie. AKTUBHOCTHY Ha OBOM

29



3BOPHUK PAJIOBA [IPABHOT ®AKYITETA Y Huity | Bpoj 67 | F'oguHA LIII | 2014

je orpaHuMYeHa HA MHCTUTYLMOHAJHEe MeXaHHU3Me Ha JipKaBHOM HHUBOY, UaKO CY
3a 0CTBapHUBambe po/iHEe PABHOIPABHOCTH BeOMa 3HAYAjHU MHCTUTYLIUOHATHU
MeXaHHU3MU Ha MOKPAjUHCKOM U JIOKAJTHOM HUBOY."

2.1. HHcmumyuyuje Koje deayjy y okeupy /Jezuc/iamuae

Y OKBUpY JIETUCJAaTUBHUX TeJia MOCTOje UHCTUTYIHje Yhja HaAJIEeXHOCT
YKJby4dyje U pOJIHY paBHONPABHOCT. Y mapJsiaMeHTapHOj npakcu y Cp6uju
WHCTUTYIMOHAJHHU apaHKMaHHU Cy Ce BpeMEHOM MeHaJlH.

[IpBO cTa/IHO pajHO TeJI0 32 PaBHONIPABHOCT NoJioBa HapoaHe ckynmThHe
Peny6.inke Cp6uje ycTaHOBJ/beHO je 2003. roguHe', y okBupy weHor V casusa.l’
Pey je 0 O60py 32 paBHONPABHOCT MoJioBa. U y kacHUjuM casuBruMa HaposaHa
CKYIIIITHHA je UMaJja 0BO TeJIo, KOje je HaJJIe>KHO Jla pa3MaTpa npepJore
3aKOHa M Jpyrux NpoIMca ca acleKkTa PaBHONPABHOCTU I0JIOBA, NpaTHU
Boheme MoJINTHKe, U3BPILABa€ 3aKOHA U [Py TUX MPOIKCa KOjU Ce 0JHOCE Ha
PaBHONPABHOCT 10J10Ba. AKTUBHOCTH OBOT paZiHOT TeJIa, Koje Cy Ce Ha I0YeTKY
CBOJ|MJIe Ha pa3MaTpakbe U NpyKame MoJApIlIKe 3aKOHKUMa U3 chepe paja,

nusaHy 3anoyesie cy 2001. UHunjaTuBa je usHeta Ha Konpepenuuju [lepcnekmuse sceHa y
HO80M noaumu4kom koumekcmy, 22.V12001. [Ipeasiore u o6passioxemwe npunpemMuia je npod.
Ap M. [lajpanuuh. [lonazehu oj MmehyHapogHUX foKyMeHaTa U oTpebe 3a popMUpameM
OBUX MHCTUTYIMja UCTAKHYT je 3aXTeB 3a yCNIOCTaB/bakbe MeXaHU3aMa 3a POJIHY jelHAKOCT Y
CKyNIITHHAMa, U3BPLIHOj BJIaCTH U 3a yBoh)ere MHCTPYMeHaTa 3a 3alITUTY >KeHCKUX JbYACKUX
npasa. llupe: Pajvanci¢, M., PaBHONpaBHOCT M0JI0BA Yy TOJUTUYKOM XXUBOTY, Retrieved 24
August 2014 from http://www.rs.cest.gov.ba/index. php/seminari-2011/2414banja-luka-
primjena-zakona-o-ravnopravnosti-polova/554-materijal-mpajvancic-iv/file. Bugetu u:
Babovi¢, Vukovi¢, Suboticki, Prohaska, Jankovi¢, Rodna ravnopravnost na lokalnom nivou,
priru¢nik, Retrieved 24 August 2014 from http://www.secons.net/admin/app/ webroot/
files/publications/Rodnaravnopravnostnalokalnomnivou-priru%C4%8Dnik.pdf

15 dopMupame 0BUX HHCTUTYIHja je BaXXKHO 3a IPUMeHY 3aKOHA U NMOJHUTHKA POJIHE
PaBHONPABHOCTH, jep ce HajBehu 6poj npaBa, mporpamMa M Mepa HelocpeZiHO 0CTBapyje Ha
JIOKaJTHOM HUBOY. [lopeJ; Tora, y OKBUPY HaJlJIeXKHOCTH JIOKAJIAaHUX 3ajeJHUIA, JIOKaJIHEe
MHCTUTYLHje po/iHe pAaBHOIIPABHOCTH UMajy MOI'YRHOCT Zia pa3Bujajy pa3IMuMTe JIOKaJTHe
HOJINTHKE, Z1a KPEeHpajy U CIIPOBO/ie JIOKAJIHe Mepe 3a MO/CTHLabe paBHONPaBHOCTH. Ha
OBMM I10JIa3UIITHMa 3aCHOBaHa je EBporncka [loBesba 0 paBHONPAaBHOCTH K€Ha U MyIlIKapala
HaJIOKaJIHOM HUBOY, EBponcka nosesba 0 poiHOj paBHONIPABHOCTH Ha JIOKAJIHOM HHUBOY
(The European Charter for Equality of Women and Men in Local Life) kojy je ycBojuo CaBeT
€BpOICKUX ONIITHHA U peoHa 2006. rogune. O Tome, BugeTu: [lajsanunh, 2012: 1-2; Babovié¢
et al. Retrieved 24 August 2014 from http://www.secons.net/admin/ app/webroot/files/
publications/Rodnaravnopravnostnalokalnomnivou-priru%C4%8Dnik.pdf. BugeTu u:
Mehanizmi za rodnu ravnopravnost na lokalnom nivou (2010), Beograd, OESC.

16 Ynau 68T IlocnoBHuka HaposaHe ckynumtruHe Peny6inke Cp6uje, Cit. riiacuuk PC 6p.
57/2003.

17 Y oBoMm ca3uBy HapogHa ckynuituHa je paguia of 22. janyapa 2001. rogune o 27.
janyapa 2004. roguHe.
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3anoll/baBama U ColjUjasiHe NMOJUTHKE, IoCTeneHo cy o6orahuBaHe. Tako je
Opn6op 3a paBHONpaBHOCT noJsioBa popMmupaH 2008. roaune y okBupy VIII caszuBa
Hapogne ckynimtuHa Peny6suke Cp6uje,'® Ha cBojuM ceanuniamal® pasamaTtpao
npejJjiore 3aKkoHa U3 chepe pajia v 3amoll/baBamka, a Ha JHEBHOM peay 610
je u IlpeaJsior 3aKoHa 0 PaBHOMPABHOCTH M0J10Ba.?° Op>KaHO je HEKOJIUKO
TEeMaTCKUX CeJIHULA, TOCBeheHnX MU TamkbuMa CHPOMAIITBA U HE3AMOCJAeHOCTH
»KeHa, HacuJba Ha/Jl )KeHaMa, *KEHCKOM N peAy3eTHULITBY, [10JI0XKajy »eHa Ha
ceny, Pomkumwa u Ap. Ha cegnunama Og6opa npe/icTaB/beHU Cy IPUMeEpPH Jj06pe
Ipakce y yBohewy NpUHLMIA POJiHE PABHONPABHOCTH Y jaBHE MOJIUTHUKE,
njaHoBe u 6ynete, 3ak/byuuu CEDAW Komurtera u O6jesumenu Il u 11
NepUOJAUYHY U3BelITaj U Ap. 3aHUMJbUBO je [ia je Ha JJHEBHOM peay ozbopa
6uo u [IpeaJsior 3akoHa o 6yiety Peny6sauke Cpbuje 3a 2010. roguny, aau
camo Paszzieo koju ce ogHOCH Ha MUHUCTApPCTBO pajia U coljMjaJiHe NMOJUTHKE,
a He U 6YIIeT y L[eJIMHU, HUTH je OH carvieZlaBaH ca poAHor acnakTa.?! 0a6op je
pasMaTpao U peJjoBHe roJjullikhbe u3BellTaje 3allTUTHUKA IrpabhaHa, aiu camo
y [leJly KOju ce OJJHOCU Ha POJIHY PAaBHOINPABHOCT W 3aLITUTY NMpaBa ocoba
Ca UHBAJUMAUTETOM. Y TOKY cBOr MaHJaTa Oa60p HUje NpeJJioKU0 HU jelaH
aMaH/JMaH Ha MpeJiJjiore 3aK0OHa.

N3menama [locsioBHrKa HapogHe ckyniuTrHe u3 2012, roguHe? 061acT pogHe
paBHONPABHOCTHU [TOCTAJIa je fieo HaAslexxHoCTH Of60opa 3a JbyACKa U MalkbUHCKA

18 VY oBoM casuBy HaposaHa ckyniuTuHa je pagusaa y nepuoay 11.jyn 2008. rogune - 31.
Maj 2012. roguHe.

19 IlnaHoM akTUBHOCTU Of6opa 3a paBHONPABHOCT M0JIOBA, NpeaBubeHo je fa he ce
Op60p noce6HO 6aBUTHU caefehuM TeMaMa: ,00pa30Bakbe U CTPYYHO ycaBpLIaBakbEe XKeHa,
crenuGUIHU Npo6JIeMH )KeHa y 06J1acTH 3/[paBCTBEHe 3alITHUTe, 10JI0Kaj >KeHa Ha TP>XKUILUTY
pajia, HacuJbe HaJi »KeHaMa, IPOCTUTYLMja U TProBUHA JbYJUMa, yckJIahuBamwe NOpOJUYHOT U
npodecroHaHOT )KUBOTA 6e3 JUCKPUMHUHALM]je 10 61JI0 KOM 0CHOBY, 3aKOHCKH IPOIUCH KOjU
ce 0fiHOCe Ha 3alITUTY MajKH Ha NOPO/JU/bCKOM 60JIOBaky U CAMOXPaHUX MajKH, OATOBOPHOCT
nydemrhe Mymkapanay cipoBohewy paBHONIPaBHOCTH 110J10Ba, Kao ¥ CIPOBOhemwe Mepa 1
aKTHBHOCTH aKo Cy AUCKPUMUCaHa MpaBa Mylkapana“. U3Bop: cajT HapoaHe ckynuTuHe
Retrieved 24 August 2014 from http://www.parlament.gov.rs.

20 TlpenJsiorom oBOr 3aKOHA yCBOjeHa je yeTBpTa Bep3uja HalpTa 3akoHa 0 paBHONIPAaBHOCTH
noJsioBa. Oa6op je MoAp:Kao ycBajalme OBOT 3aKOHA, 6€3 KOHKPETHUX NpeJJIora 3a lherose
eBeHTYyaJIHe U3MeHe U fjonyHe. U3Bop: cajT HapoaHe ckynmTuHe Retrieved 24 August 2014
from http://www.parlament.gov.rs

21 W3 kpaTkux3anucHuKa caceguuna On6opa Moxe ce casHaTH ja ce je Ox6op y Ba HaBpaTa
pacmpaBJbao ¥ 0Cy/JM0 HeITPUMEPEHO NOHAlIakbe /1Ba HApO/{HA [TOCJaHUKA TpeMa HapOAHUM
nocianunama: TomucaaBa Hukosnuha npema l'opaanu [on-Jlasuh u Benumupa Uinha npema
Jenenu TpuBaH. M3Bop: cajT Hapogue ckynutrne Retrieved 24 August 2014 from http://
www.parlament.gov.rs/ Peta_sednica_Odbora_za_ravnopravnost_polova_.3518.941.html

22 TlocnoBHuK 0 pany HapogHe ckynuituHe Peny6snke Cpouje, Ca. esaacHuk PC, 6p.20/2012
-npeyunInheHy TEKCT.
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npaBa ¥ paBHOMPABHOCT noJioBa.?® Y. 52. [locsioBHUKa IPONKCAHO je /ia 0Baj
On6op, nopen ocTasior, pasMaTpa Mnpejsore 3aKoHa U JJpyrux ONIITUX akaTa
,Ca cmaHoguwma yHanpehusarsa u nocmusara pagHonpasHocmu (podHe jedHako-
cmu) noso8a, cazsedasa cmarbe 80hersa nouMuUKe, U38pUABAH-E 3AKOHA U Opy2ux
onwmux akama od cmpaHe Baade u dpyaux opeaHa u ¢pyHKYuoHepa 002080pHUX
HapodHoj ckynwmuHu, ca cmaHosuwima nowmosara pagHonpasHocmu no/108a’”.
On6op je popMupao et NnocebHUX paJHUX Irpyna, Mmehy kojuma u “PagHy rpy-
Ny 3a paBHOMPABHOCT moJoBa”.?* [l[pemMa jaBHO JOCTYHUM HojalUMa O paay
Opbopa, nojearHe cejHULE oA pKaHe Y Y GOPMU OKPYIJIMX CTOJIOBA, ¥ LUJbY
obesiexkaBama Noje JUHUX Me)yHapOoJHUX aTyMa U aK1iMja, Kao LITO je akuja
Mecen faHa poMCKO-)KeHCKOT akTuBU3Ma. Paj On6opa o6esiexuo je U peslaTUB-
HO BeJIMKH O6p0j jaBHUX caylamwa. Of yKYIHO NeT jaBHUX CAYLIaka, 1Ba Cy 6uJia
nocBeheHa TeMaMa Be3aHUM 3a POJIHY PABHONPABHOCT: jaBHO CJIyIlIakhe Ha TEMY
,bopba NpPOTUB HacuJ/ba y NOPOAULU", KOjUM je obesiexkeH MehyHapoJHU JaH
60pbe NPOTHB HACKJ/ba HaJl, XKEHAMa, U jaBHO CJayllamwe Ha TeMy ,HanuonasnHa
uMieMeHTanyja npenopyka CEDAW komurera Yjeaumenux Hanujau CAHVIO
Koupennuje CaBera EBpone (Mcran6ysicka KoHBeHIHja)“. 2

On60p je pa3aMaTpao roJUilbe U3BelLITaje He3aBUCHUX TeJa U CBOjUM 3aKJby -
[[MMa MO0/ P>Kao IbUXO0Be MpenopykKe. PazamaTpaHo je HEKOJIMKO 3aKOHA KOjH ce
O/IHOCe Ha JbY/ICKa U MalbUHCKA NPaBa, YK/by4uyjyhu u npaBa JieTeTta, ajiu Ha
JIHEBHOM peJly HUCY OUJIM 3aKOHU M3 JPYTUX 06J1aCTH KOjU 3aXTEBAjy POJHY
aHaJsu3y, HUTH je O160p MOAHOCHO aMaHJMaHe Ha IpeJjiore 3aKoHa Koje je
pasmMarpao.

[Ipakca OxGopa 3a poJHYy paBHOIPABHOCT, kao U Oxbopa 3a /byAcKa U
MarbHHCKa [paBa ¥ paBHOMPABHOCT [10JIOBA, T0OKAa3aJia je /1a je bbUXOB M0JI0XKaj
y 3aKOHO/ZJaBHOM ITPOIeCy HEMOTHYHO HOpMaTUBHO ypeheH. To ce orsena y
HavyeJIHOM JleUHUCAY HA/JIEXKHOCTH, KOja He 0JlpakaBa MYJITUCEKTOPCKY
NpUpPOAY 06J1aCTH KOjy TOKPHBA OBO paAHO TeJsio. CaZp KHUHa pasia 0BOT paZHOT
TeJia ocobeHa je y nopehemwy ca Apyrum paJjHUM TeJiMMa YHja je HaJJIeXXHOCT
Be3aHa 3a je/IHy 06J1acT U cTora jacHo AedrHucaHa. [lapsaMeHTapHOj mpakcu
NpEenyuITEHO je /1a, ca BUIIE UJIM Makbe ycliexa, onepalUoHa1u3yje Haue Ha
NpaBuUJa, Ma je aKTUBHOCT 0Z00pa ocLuJJHpasa u3dMehy pecTpUKTHUBHO

23 Op6op uma 17 unaHosa (4. 52. [TocnoBHUKa 0 paay HapogHe ckynmtuHe). Y [X cazuBy
Hapopue ckynmtune (31. Maj 2012. rogune - 16. anpus 2014) ronune Og6op je ogprkao 21
ceJlHULY, a y mocjeZbeM X ca3uBy A0 cajia je oapxao 11 cejHuna.

24 Bupetu: U3BemTaj o pagy ofn6opa HaposHe ckynuTvHe 1 3al0C/IeHUX y CEKTOPY 3a
3aKOHO/IaBCTBO cayx6e Hapoaue ckynurtuHe, Retrieved 27 August 2014 from http://www.
parlament.rs/ upload/archive/files/lat/pdf/izvestaji/2014/izvestaj%200%20radu%20
odbora%209.%20saziv%20Lat.pdf.

25 Ibid.
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cxBaheHor cajip>kaja HaIJIeXKHOCTH, KOja je Be3WBaHAa CaMo 3a POTIHCe KOjU ce
HajHenocpesHUje 0JHOCE HA POJHY PAaBHOIIPABHOCT, Ca jelHe CTPaHe, U INUPOKO
cxBaheHe Ha/IJIe)XKHOCTH KOja je Be3MBaHa 3a pO/IHU aCIIeKT CBAKOT MPOMHUCA, ca
Apyre ctpaHe. [locanenune cy oCKyzaH caipKaj aKTUBHOCTH PaJHOT TeJla, IITO
je mpakcu yemihe, Uy IpeJJUMeH3UOHMPAHA aKTUBHOCT KOjy HUje y CTamwy Jia
yCIelHo 06aBJba.

De lege ferenda, ynpaBo 61 u3Mehy oBUX KpajHOCTH Tpebasio JepuHUCATH
cazip’Kaj HaJJIeXKHOCTH, YBa)kKaBajyhu MyJITHCEKTOPCKY HNPHUPOLY POAHE
paBHONPABHOCT HaBoheweM 061acTHU?® 3HAYajHUX 32 POJHY PABHONPABHOCT.
Y TuM ciyvajeBUMa 060p 61 MMAo CTAaTyC MaTUYHOT 0A60pa, a 3aKOHH KOjU
ce 0/lHOCe Ha OBe 06J1acTH 06aBe3HO 64 ce ynyhuBaJiv 0460py Ha pasMaTpame.
HapnexxHocTu 61, mopeJ, Tora, Tpe6aJsio a OCTaHy OTBOpeHe 3a MOryhHOCT
pa3MaTpama ¥ 3aK0Ha KOjU HUCY U3 06J1aCTH TPUMapHe HaJIEXHOCTH YKOJIHUKO
YJIAHOBU paJiHOT TeJa IPOLeHe /1a je 3aKOH 3HavajaH 3a poJHy paBHOIPABHOCT.
Ozn60p 61 TaZia MOCTYMA0 KAao 3aMHTEPEeCOBaHHU 0/100p, a 3aKOHU 61 ce ynyhuBaau
Ha pasMaTpame KaJja 0460p TO 3aTPaxH.

On pebpyapa 2013. roaune y HaposiHOj cKynIuTHHMU Aeyje U XKeHcka napJia-
MeHTapHa rpyna, kao He¢popMaJiHU 06GJIMK 3ajeJHUUKOT JleJIoBatha HApOJHUX
MOCJIaHUIA U3 CBUX NapJiaMeHTapHUX Ipyna.?’ JeJHOUNOTO[UIIba paKca
’eHcke nap/ilaMeHTapHe Mpe)ke Ha MU TawkUMa PO/iHEe PpAaBHOIIPaBHOCTH IOKa3yje
JlaHeJ0CTajy yHy TaplapaaMeHTapHe IpoleAype Koje oMoryhyjy KOHCYJITOBabe
napJiaMeHTapK{ 0 NUTawkbUMa 3Ha4ajHUM 3a pOJJHY PaBHONPABHOCT. 360r Tora
je moTpe6HO Aa mpoueaype OyAy yIOTnybeHe GJIeKCHOUIHUM MOJaIuTeTUMA
KOHCYJITOBaka.

26 KpuTepujymu 3a seduHrcame 0OBUX 06/1acTH AaTH cy y KOHBEHI[UjU 0 e TUMUHHUCAILY
cBUX 06JiMKa JuckpuMuHanyje )xeHa (CEDAW) u onmmoHUM MpOTOKOJIMMA KOjH je paTe.
KonBeH1yja je ycBojeHa 18. nenem6pa y bbyjopky, Ha ceguunu ['enepasHe ckynutiuHa Y H.
C®DPJ je patudukoBasa KouBennujy 3akoHom o pamugukayuju KoH8eHyuje 0 eAUMUHUCAIY
c8ux obauka duckpumuHayuje xcexa, Ca. aucm CPPJ - MehyHapodnu yeoeopu, 6p. 11/81.

27 YKeHckamapsiaMeHTapHa Mpexa ocHoBaHa je 14. debpyapa 2013. rojvHe, Ha UHUIUjaTUBY
HeBJIaJIMHe opraHu3anuje beorpaacku GpoH/J 3a NOJTUTHYKY U3Y3€THOCT. MpexXy YnHe
82 nocsanune Haponue CkynimtuHe Peny6.rke Cp6uje, Koje y 10j J0OGPOBOJBHO JEY]y.
[IporpaMcKH IIU/b€BU Mpe3Ke jecy HaJ[30p Ha/Jl IPUMEHOM Ipomnuca y 06J1aCTH 3/ipaBJjba U
06pa3oBama XeHa, 60p6e MPOTUB HACKJ/bA HAJI )KeHaMa M EKOHOMCKOT OCHaKUBakha )KeHa,
aje/iHa O/l beHUX IPBUX aKTUBHOCTHU jeCcTe paJi Ha U3MeHHU nponrca KpuBUYHOT 3aKOHHUKaA
0 3acTapeBamby KPUBUYHOT JleJla CEKCYaJsHOT 3JI0CTaBJ/balba HaJ MaJjoseTHUaMa. [IpBa
HalMoHaJ/Ha KoHdepeHnuja YKeHcke mapiaMeHTapHe Mpexe opaHaje 1.11. 2013. roauHe.
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2.2. HHcmumyyuje Koje desyjy y okeupy e23eKymueae

Y oKBUpY erseKkyTHBe Ha iP>KaBHOM HUBOY MHCTUTYLMOHAJIHHU apaH>KMaHH Ha
NOZPYy4jy poJiHe PaBHONIPAaBHOCTH yKJ/by4yjy CaBeT 3a poJiHY paBHONPABHOCT,
Kao caBeTO/JAaBHO BJIAJJMHO TeJO, Ka0 U pas3JUuuTe UHCTUTYIMOHAJHe U
OpraHu3anuoHe 00JIMKe JleJloBalka y OKBUPY MUHHUCTApCTBA.

[IpBu CaBeT 3a paBHONPABHOCT I0JI0BA, KA0 CaBeTOAABHO BJIAJJUHO TEJIO
CacTaBJ/beHO O/ Mpe/ICTaBHUKA MUHUCTAPCTABa U eKcnepaTa, popmupat je 2004.
roZiMHe,?® ca peJJaTUBHO IMPOKHM IT0JbEM [I€JI0BAa,*’ aJ1d ca BeOMa CKOPOMHUM
KanauuTeTuMa. Mnak, CaBeT 3a paBHONPABHOCT M0JI0Ba, Koju je 2009. roguHe
npepactao y CaBeT 3a poJHY PaBHONIPABHOCT, 6MO je HOCHJAL, aKTUBHOCTHU
Ha u3paau HanuoHa/IHOT aKIIMOHOT IJIaHa 3a N060JbIakbe M0JI0%Kaja KeHa U
POZIHY PaBHONPABHOCT, IITO je J0ONPUHEJIO Her0BOj BUI/bUBOCTH Y jaBHOCTH.

Tpuronune kacuuje, 2007. rogrHe, y o0kBUpy MUHHCTapCcTBa paja U coljujaJiHe
nosnTHKe popmupan je CekTop 3a poAHy paBHonpaBHOCT,*® a 2008. roguHe
3aKO0HOM W MUHHCTapcTBUMa®! y cacTaBy 0BOr MUHHCTApCTBa 06pa3oBaHa je
YnpaBa 3a posHy paBHOIIpaBHOCT. [lopes Hai1eXXHOCTH Tpey3eTHx o CekTopa
3a poJlHY paBHONIPaBHOCT, YIIpaBa 3a PO HY paBHONpaBHOCT o6aBJba ciaefehe
MOCJIOBE: CTPYUYHEIOCI0BE U IOCJI0BE ipXKaBHe yIIpaBe KOju Ce 0JHOCEe HAaHAIU3Y
CTakba U NpejJarame Mepa y 06J1acTy yHanpehemwa poJjHe paBHONIPAaBHOCTH,
M3pajia u cupoBohere HAallMOHANHUX CTPATEIIKUX I0KyMeHaTa 3a 106 0J/bIIabe
MoJIoXaja »eHa U yHamnpehemwe poJHe paBHONPABHOCTH; M3paja HalpTa
3aKOHA U [IPYTUX MPOIMUCA ¥ 0BOj 06JIaCTH, IpyKame noapiuky CaBeTy 3a

28 Opnyka o o6pasoBamy CaBeTa 3a paBHONPABHOCT NoJ10Ba, Ca. eaacHuk PC, 6p. 13/03,
83/04, 3/05.

29 HapunexHocT CaBeTa oOyxBaraJia je: npejJaralmbe Mepa U Mehypecopcka capajmwa y
06J1acTH paBHONIPABHOCTH I10JIOBA; pa3MaTpake yckaaheHocTH 3akoHa ca MehyHapoHUM
KOHBEHIIMjaMa 0 IpaBMMa JKeHa U MHUIMjaTUBe 3a OTKJabhame HeckJaaza; npahemwe
npUMeHe 3aKOHa U MehyHapoJHUX JOKyMeHaTa NPOTHUB AUCKPUMUHALM]je N0 IOy U
npe/jjlarame Mepa 3a lbUX0BO clipoBoheme; npahemwe cTawa y 06/1aCTH paBHOIPABHOCTH
M0JI0Ba, IpeAjlarame 1 NpeAysuMarme Mepa U ollelbuBame epekaTa Mepa 3a IOCTU3AbE
PaBHONPABHOCTH N0JIOBA; JaBakbe MHUIMjaTHUBa 3a IPOrpaM POJHO OCeT/bUBE CTATUCTHKE;
npaheme 3aCTyN/beHOCTH KeHa Ha U360PHUM U UMEHOBAHUM I10J10%KajUMa; Tpahemwe U
aHaJIM3Mpae KPpUTEePUjyMa cesleKliije y NpyU U360py U UMeHOBalby Ha jaBHe QYHKIIHUje;
MHULMpake OTKJalbakkha Npenpeka y U360pruMa 1 MMeHOBawbHUMa NPUNAJHUKA Mambe
3aCTyIJ/bEHOT 110J13; e/lyKaliMja 3al0CJAeHUX y Ap>KaBHUM OpraHMMa y IU/by IPOMOBHCaba
PaBHONPAaBHOCTH M0JI0BA; MHULMPakbe IporpaMa U rnpejjiaramwe Mepa 3a ocrnoco6/baBame
’KeHa 3a ydelrhe y NOJIMTUYKOM XXHUBOTY U Jipyra NMTama 3Ha4ajHa 3a paBHONPABHOCTHU
M0JI0BA.

30 CekTop 3a poJiHy paBHONpaBHOCT ¢opMuUpaH je jyna 2007. ronune (Ca. enacHuk PC, 6p.
43/2007).

31 Ca.enacHuk PC, 6p. 65/2008.
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PaBHOIIPABHOCT M0JI0OBA, IPOMOBUCAKE POJHE PABHONPABHOCTU U MOJUTHKE
jenHakux moryhHocTH, kao U npahemwe cnpoBohewe npenopyka Komurtera YH
0 eJIMMUHALUjU JUCKPUMUHALH]je KeHa.

AHasiuza mpomuca KojuMma Cy peryjadcaHa oBJjaliherma WHCTUTYLHja 3a
pOZAHY pPaBHONPABHOCT y OKBUPY er3eKyTHUBe, MOKa3yje Ja je cajpxKaj
HbUX0BE HAJJIE)KHOCTU Pa3JIMYUT, HAPOUUTO C 063UPOM Ha KBAJUTET U 0O0UM
KOMIIeTeHIHja, ia Ce pa3JIMKyjy N0 cacTaBy U HAa4MHY U360pa 4JIaHOBa, Kao
Y 110 MO3UIUjU Y OKBUPY OpraHusanuje ersekyTuBe. CyIITUHCKU NpobieMu
KOHLIEHTPUIIY Ce Ha MPaBHY MO3UIUjy OBUX HHCTUTYLIHja U KPYT HbUXOBUX
oByamhewa. EBUJEHTHO je Jla BUXOBA HAJJIEXXHOCT HUje 6OUJIAa jacHO
npoduincaHa y norjejy cajpaja 1 o6MMa, rna ce nocTtaBJba MUTame Ja JU
Cy OBe UHCTUTYLHUje pacroJaraje NyHUM KanaljuTeToM oBJjialihemna Be3aHUX
3a Kpeupame MOJUTHUKA, IPONKCca U Mepa U BbUXOBO NpeJJarame UJn Cy OBa
oBJsauthewa 6uJa orpaHudeHa. YubeHUIa je 1a Y KPYT tbUXOBe HAIJIEXKHOCTHU
He cnazajy oBJsaihewma Be3aHa 3a NPUIPeMY U Ipe/ijlarakhe Nponuca KojuMa ce
ypebhyjy oJHOCH, Kao ¥ IpoInuca 3a U3Bplilethe 3aKOHA U CIPOBOheme MoJIMTHKA.
M3ocTaso je v oByamheme 3a peryaucamwe UHCTPyMeHaTa KOHTpPOJIe U Ha/i30pa
HaJ, U3BplIewkeM 3aKOHa, Iponuca, Mepa U noauTuka. C gpyre cTpaHe, y
OKOJIHOCTHMaA Ka/la y OKBUPY er3eKyTHUBe JleJlyje BUlle HHCTUTYLUja POJHe
PaBHOINPAaBHOCTH, HENIPELJU3HOCT y peryaucamy lbUXOBUX KOMIIeTeHL Uja MoXe
6UTHU U3BOP NO3UTHUBHOT UJIK HETATUBHOT CYyK006a Ha/IJIEXKHOCTH, ILITO CE MOXKe
HeraTHBHO OZpa3UTH Ha KbUXOB paf,.

CaBeT 3a poJHY pPaBHONPABHOCT JeJIOBAO je cBe A0 u3bopa HOBe Braze
2014. rofvHe, KOja OBO TeJIO HUje KOHCTUTyHUcaJsa. CTynawkweM Ha CHary
3aKoHa 0 MUHCTapcTBUMa u3 2014. roguHe,*? yKMHyTa je ¥ YpaBa 3a pOaHY
PaBHOIIPABHOCT, 110/} U3rOBOPOM /la HUje NPOPUTET, C 063UPOM Ha EKOHOMCKY
CUTyallHjy y 3eMJbH, ayu y3 obehamwe na he 6utu npoHaheHn epukacHuju
MHCTUTYIIMOHAJHHU MeXaHu3aM Koju he ce 6aBUTH 0BUM U TamkKUMa.** ABrycra
2014.roguHe OCHOBAHA je OpraHM3alMOHA jeIUHHULA 32 POJAHY PABHONPABHOCT Y
OKBUPY MUHHCTapCcTBa pajia, 3aNoll/baBaba v CoLjMjaJIHe IOJUTHKE, KOja je Ha
3HATHO HUKEM HHUBOY OBJallhera Hero UITo je 61O Cay4vaj ca paHUjoM YIIpaBoOM.

OBakaB OHOC BJIaCTU NpeMa UHCTUTYLLMOHAJHUM MeXaHHW3MUMa Y JOMEeHY
erseKyTHBe CyNpOTaH je npemnopykama koje je Cp6uju ynytuo KomuTeT 3a
eJIMMUHAIU]Y AUcKpuMuHanyje )keHa (CEDAW), y 3ak/by4yHUM 3anakambuMa
0 KoM6bUuHOBaHOM /lpyrom U TpeheM neprvoJUYHOM U3BellTajy Peny6nke

32 Ca. enacHuk PC, 6p. 44/2114.

33 HacemHuuu HapojHe cKyniuTHHe, IPUJIMKOM pa3MaTpaka HOBOT 3aKOHA O MUHUCTap-
CTBUMa, IOCJaHHWYKa rpyna /leMoKpaTcKe CTpaHe No/iHeJa je aMaH/laMaH KOjUM je TpakKeHo
Jla ce cipedu yKMamwe Ypase 3a poJHy PaBHOIIPAaBHOCT, aJld aMaH/JMaH HUje yCBOjeH.
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Cpouje yjyny 2013.rogune.>* KOMUTET je H3pa3Ho XaJ/betbe ITO HHCTUTYLIHje
Y TeJla 3a yHanpebemwe noJsioxaja )xeHa HeMajy JJOBOJbHO JbYJICKUX pecypca
HUTH aJleKBaTHA CpeJICTBA U oBJlallhewa la yTUUY Ha JP>KaBHY MOJUTUKY U
oJJslyyrBame. UcTtoBpeMeHo, KomureT je npenopyuuo Peny6aunu Cpbuju ga
JI0ZIATHO Ojavya HallMOHAJIHe MeXaHU3Me, 06e36ehrBameM a/leKBaTHUX JbY/CKE,
TEeXHUYKUX U PUHAHCUjCKUX pecypca U noBehaBameM HbHUXOBE BUAJbUBOCTH
1 epUKACHOCTH.

Ycneauna je 6p3a peakijyja opraHu3aliydja IUBUJIHOT JPYIITBA, KOje Cy
Bnapu Cpb6uje ynyTuJie 3aXTeB /a y HajkpaheM poky kKoHcTyulle CaBeT 3a
poAHY paBHoNpaBHOCT Biase Peny6sinike Cpbuje, Kako 64 0BO TeJI0 MOTJIO Ja
HaCcTaBU pajZi Uy MaHAATy HOBe Biazie, 1a npuctynu ocHuBawy KaHnenapuje
3a pOZIHY PaBHOMPABHOCT, Koja 61 nmpy»aJja noApiuky paay CaBeTa, Kao U Jja
YCBOjH U3MEHE U I0NYHe 3aK0Ha 0 paBHONPABHOCTH noJioBa.* [loBepenuna 3a
3alUTUTY PaBHOMPABHOCTH, KOpUCTehH cBoja 3aKOHCKA oBJ1alIhewka, Yy TUIa
je npenopyky Buagu Cpbuje, y K0joj je ykasaJsia Ha OTPeOy yCTaHOBJ/baBakha
HaLlMOHAJIHOT MHCTUTYLJMOHAJHOT MeXaHHW3Ma 3a PO HY paBHOIIPABHOCT, YHje
64 Jles10Babe YHaNpeAuJIo CIpoBoheme NOJUTHKE POJIHE PABHOIIPABHOCTH Y
Peny6iunu Cpouju.3®

Ouekyje ce fa HaJlIeXKHU OPraHU yCIOCTABE AeJO0TBOPHY CTPYKTYPY UHCTH-
TYLMOHAJIHUX MeXaHHW3aMa Yy OKBUDPY er3eKyTHBe, Ioce6HO UMajyhu y BUAY a
cy Ha ocHOBY oas1yke EBpornickor CaBeTa y meneM6py 2013. roguHe 3anovyenu
npuctTynau nperosopu EY ca Cp6ujom,*” a a je poiHa paBHONPABHOCT CACTAaBHU
Jleo HeKOJIMKO ITperoBapayruxy norjaaBsba.

3a yCrnoCTaB/bakba HOBE CTPYKType HWHCTUTYLUHOHAJIHUX MeXaHHW3aMa
Ba>KHO je HUMAaTHU Yy BUAY IIOBUTHBHE U HEraTUBHE CTpaHe 4O Cala Ba)kehux

34 CEDAW/C/SRB/2-3. Cpncku npeBo/ 3aK/byYHUX 3anakawa Retrieved 27 August 2014
http://zenskiprostor.org/images/vesti2013/PDF/CEDAW_ZakljucnA_zapaanja_srp.pdf.

35 BupeTu nHULMjaTUBY AKaJileMUje XKeHCKOT JujepcTBa ,Ka opXxuBUM U eduKacHUM
pelllelbUMa 332 OCTBapHUBakbe MOJUTHKe PoJHe paBHONPAaBHOCTH ¥ Peny6aunu Cp6uju,
(2014), Retrieved 24 September 2014 http://www.cmv.org.rs/saopstenja/inicijativa-za-
osnivanje-novog-tela-za-ravnopravnost-polova-pri-vladi-rs/

36 Illpenopyka3anpejy3uMare Mepa npejceJHUKY Biazge Peny6inke Cp6uje, 6p. 021-02-
229/2014-02 01 8.9.2014. Retrieved 27 September 2014 from http://www.ravnopravnost.
gov.rs/sr/preporuke-mera-organima-javne-vlasti/preporuka-mera-za-ostvarivanje-
ravnopravnosti-predsedniku-vlade-republike-srbije.

37 OpayxoMm EBponckor caBeta oz 28.jyna 2013. rogrHe 0 104eTKY NPUCTYIIHUX IPeroBopa
ca Peny6sinkom Cp6ujoM 1 oAp:kaBameM pBe MehyBiajuHe KOHepeHIIUje 0 IPUCTYAKkY
Cp6uje EY, oTBopeHoO je HOBO morJsiaBJ/be y ogHocuMa Peny6smke Cp6uje v EBporicke yHUje.
[Ipersies ak TUBHOCTHU Y IPOLECY €EBPOIICKUX UHTErpaliMja AOCTYyIaH Ha cajTy KaHuesnapuje
3a Beporicke uHTerpanuje: http://www.seio.gov.rs.
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3aKOHCKHUX pellewa. [Ipakca je mokasaJsia ja no3unyja UHCTUTYLUja pojHe
PaBHOMPABHOCTU Y OKBUPY €er3eKyTHBe, HBUXOB OJHOC NpeMa APYyruM
WHCTUTYyLMjaMa Koje JieJlyjy Y OKBUDPY er3eKyTHUBe, Ka0 U OJHOC MpeMa
3aKOHO/JJaBHOM TeJly HUje jacHO npodu/irMcaHa. JacHo Npoduarcame buXoBe
No3uLUje 3aXTeBa HEJIBOCMUCJIEH OJITOBOP HAa HEKOJIMKO NHUTamwka: [a JIu OBe
HHCTUTYLHje HEMOCPeJHO Kpenupajy mpomnuce, e PUHUIITY NOJTUTHUKE U TOJHOCE
BJIa/IY pe/JIore 3aK0oHa (HelmocpeiHa KOMyHUKalMja ca BJaJoM) UJIU TO MOT'Y
YYUHUATH CaMO UHIUPEKTHO, IPeKO MUHUCTAPCTBA Y OKBUPY KOra Jieyjy; Aa
JIU MMajy UHCTUTYLUOHAJIHE U Npolie/iypasHe MOTYhHOCTH 1a HeMoCpeaHO
KOMYHHUIMPAjy ca MUHUCTAPCTBUMaA y MPUIIPEMU U NpeAJaramy Mporunca,
MOJIMTUKA U MePa IITO je, C 063UPOM Ha UHTEPAUCLUIIJINHAPHU KapaKTep PoJiHe
PaBHONPABHOCTHU NNOCEOHO BaXKHO, UJIM TaKBe MOIr'yNHOCTH He noCToje?

OTKJIamhatbe yOUeHHX C1a60CTH HaJlarasio 64 Jia ce 3aKOHOM peryJiriie 0J105Kaj
MHCTUTYLIMja pOJIHE PAaBHONPABHOCTH Y OKBUPY €r3eKyTHBe Ha HAYUH KOjU
omoryhyje JUpeKTHY KOMYHHKALHjy ca BJaJI0M, Zia Ce MPELU3UPajy U ypeJe
IbHX0B€ Ha/IJIEXXHOCTH, T0CeGHO KBAJIUTET U 06UM Ha/IJIEXKHOCTH (CaBeTO/laBHE
Ha/IJIeXKHOCTH WJIM IpaBo y4denrha y o/ilyYMBama), Kao U HaJIEXKHOCTH Be3aHe
3a U3BplIeke U KOHTPOJIYy U3Bpllieha 3aK0HA U NoJuTHKA. To 61 AoNpUHEJIO
Jla ce Cy3H IPOCTOP 3a CYKOO HAAJIEKHOCTH.

2.3. HHcmumyuyuje y cucmemy 3awimume /6ydCKUX npasa

Y okBHpY cHucTeMa 3alUTUTE JbYJACKUX U MalbMHCKUX NIPaBa, HAJJIeKHOCT y
JOMEHY OCTBapHBama U 3alTUTE POJHE PABHONPABHOCTH MMajy 3alITUTHUK
rpahana Peny6.nke Cp6uje u [loBepeHUK 3a 3alUTUTY PaBHONPABHOCTH.
[IpaBHy 3alUTUTY y CJly4ajeBUMa IOBpeJe IpaBa Ha PaBHONIPABHOCT INIPYXKajy
CYZl0BY, ay IpoLecyupamby KPUBUYHUX JieJia ca eJleMeHTHMa JUCKPUMUHaLUje
y4eCTBY]Jy JaBHO TY>KUJIAIITBO U IIOJULH]a.

3alITUTHUK rpahaHa je MHOKOCHHU JIp>KaBHU OPraH, YCTaHOBJbeH 3aKOHOM
0 3alITUTHUKY rpahaHa,*® koju wTuTH U yHanpebhyje npaBa rpahaHa Kpos
KOHTPOJIY 3aKOHUTOCTH pajia OpraHa U opraHusaliija Koje o6aBsbajy jaBHa
oBJsiamhewa. beroB moJsioaj je 6UTHO ojadyaH YcTtaBoM Penyb6Jinke Cpo6uje
u3 2006. roarHe, Kaja je 3alITUTHUK rpahaHa nocTao ycTaBHA KaTeropuja.
PoJiHa paBHONIPABHOCT je je/jHa 0 IOCEOHUX 06J1aCTH pajia OBE MHCTUTYLIH]E, a
jesaH of YeTUpPH 3aMeHHKa 3allTUTHUKA rpahaHa 3a/ly»KeH je 3a 06J1aCT paBa
JleTeTa U poJiHY paBHOIIpaBHOCT. Pasu moBehamwa AeJI0TBOPHOCTH pajia y OBOj
o6siactu 2012. roauHe, 3alITUTHUK rpahaHa o6pas3oBao je CaBeT 3a pogHY
PaBHOIPABHOCT, Ka0 CTaJIHO €KCIIePTCKO CaBeTOLaBHO TeJIO.

38 BujgeTwu ui. 1.3aKoHa 0 3alITUTHUKY rpahana (Ca. esaacHuk PC, 6p.79/2005 u 54/2007).
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K/by4HU UHCTPYMEHT JeJsioBakba 3allTUTHUK rpabana y o6JiacTu pojHe
PaBHONIPABHOCTH jeCcy MPENopyKe OpraHvMa jaBHe BJIACTH 3a NpeAy3uMabe
Mepa y 1IM/by yHanpehuBamwe muxoBor paja.’’ Mako je 6poj mpUTyk06u 360T
KpIlema paBay 06/1aCTH poJjHe PABHOIPBHOCTH TOKOM BpeMeHa IepMaHEHTHO
noBehaBaH, OH je U Zja/be peJIaTUBHO MaJIU y OJIHOCY Ha YKYTaH 6poj NpUTyxK6u.*
JenHa of Tekyhux akTUBHOCTH 3allTUTHMKA Ir'pahaHa je U paj, Ha IpUIIPeMHU
npejJjiora 3a HoBeJinpakme 3aKOHa 0 PaBHONPABHOCTH M0JIOBA.

[loBepeHUK 3a 3alUTUTY PaBHONPABHOCTH je caMOCTaJlaH, He3aBHUCAaH U
CrHelyjaan30BaHu Ap>KaBHU opraH,*! yctanoBsbeH 33/],*? ca LIMPOKUM KpyToM
3aKOHCKMX OBJIallthema Koja ra YMHe LeHTPaJIHOM HallMOHAaJTHOM HHCTUTYLIHjOM
3a cy36ujame CBUX OOGJMKAa M BHU/JOBA AUCKpUMHHaLWje. [loBepeHUK je
KOHLUNIMPaH Kao MHOKOCHU Ip>KaBHU opraH oM6yAcMaHcKor Tuna (I[letpymuh,
Kpctuh, Mapunkosuh, 2014: 213) 1 eKCKJIY3MBHO je HaJAJIeXKaH 3a 3alUTUTY
npaBa Ha HeAUCKpuMUHanujy. Kao u 3amwrtutHuk rpahana,” u [loBepeHuk je

39 Tako cy, Ha IpUMep, o Npenopyy 3aliTUTHUKA I'pahaHa MUHUCTApCTBO YHY TPAIlbUX
nocJ0Ba ¥ MUHUCTApPCTBO pa/jia, 3aMolll/baBakkha U ColjUjaiHe NTOJIUTHKe JJOHEeJU [TocebHe
CEeKTOpPCKe NMPOTOKOJIe 0 MOCTYNaky y clydajeBUMa HacuJ/ba HaJ, >KeHaMa y MOPOAULIU U
MapTHEPCKUM OJlHOCMMA. BupeTu: Mul/bemwe ca npenopykama 3aliTUTHUKA IrpahaHa
13-4174 /12 0ox 11. neuem6bpa 2012. rogune, Retrieved 24 August 2014 from http://www.
ombudsman.rodnaravnopravnost.rs/attachments/022_Microsoft%20Word%Z20-%20Mi$%20
%?20sa%?20preporukama- z%20saglasnost%20za%20potpis.pdf

40 I[IpemamnopauuMaus PegoBHor roguuimer u3serajasa 2013. roguny, tokom 2013. roguHe
noAHeTO je 147 mpUTYKOU KOje ce TUUY Kpllierha [paBa U3 06J1acTU poJHe paBHONIPABHOCTH,
IITO YHHU Tek 2.92% oxaykynHo 5.042 npuTty:x6e. Retrieved 24 August 2014 from http://www.
ombudsman.rs/attachments/ 3237_Godisnji%Z20izvestaj%20Zasttnika%Z20gradjana%?20
z2a%202013%20%20godinu.pdf.

41 TloBepeHHUK 3a 3alITUTY PaBHONPABHOCTH CaMO je CaMoO jeJHa 0J, He3aBUCHUX
WHCTUTYLMja 3a 3aLlITUTY JbYACKUX IPaBa Koja Cy TOKOM IpaBHe TPaH3UIUje yCTaHOB/beHA
y JomaheM mpaBHOM cucTeMy. Mako cy BUX0BA yJI0Ta, 3aJallH, HaIJIeXKHOCT, HA4YUWH U36opa
U pUHaHCHpalba BeoMa pa3/IMuUTH, Y IMTEPATYPH Ce 32 CBA 0BA TeJsla KOPUCTH 3aje JHUUKHU
Ha3MB T3B. «<YeTBpTa rpaHa BaacTu». (Orlovi¢, 2010).

42 YcTtaHOBJ/baBae OBOT OpraHa U3pas je onpe/ie/bakba ApKaBe Jia OIITYje MpernopykKe
MehyHapoJHUX HHCTUTYLMja O OCHUBAaKy He3aBUCHUX HAIMOHAJIHUX TeJla 3a Cy30Ujame
JUCKpUMHHaIMje, KaKBa je, Ha mpuMep, Onurta npemnopyka 6p. 2. u3 1997. rogune EBporncke
KOMMUCHje 3a 60p6y NpoTHUB pacu3Ma U HeToJsiepaHiuje CaBeta EBpomne. BugeTu: ECRI
General Policy Recommendation No. 2 on Specialised Bodies to Combat Racism, Xenophobia,
Antisemitism And Intoleranceat National Level, Retrieved 24 August 2014, http://
www.coe.int/t/dghl/ monitoring/ecri/default_en.asp, Ocum Tora, u y HEKOJIMKO JUPEKTUBA
EY cazppxaHe cy ofpe/i6e 0 OCHUBaWby HE3aBUCHUX TeJla 3a paBHONPABHOCT (tzv. equality
bodies). lllupe: Petrusi¢, 2014: 17).

43 IlpaBHano3uuujalloBepeHnKa 3a3alITUTY paBHONPABHOCTHU pPa3JIMKYje Ce 0/ TO3ULUje
3amTuTHUKA rpabhaHa. Jlok cy moJioaj M HaIJIeXKHOCT 3allTUTHUKA rpahaHa yCTaHOBJ/beHU
camuM YctaBoM (4. 138. YcraBa Peny6sanke Cp6uje), mosoxaj [loBepeHrKa 3a 3alITUTY
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opraH napJiaMeHTa jep My noMae Jia BpIIU apaMeHTapHU Ha/l30p y MaTepuju
3alTUTE PAaBHOMPABHOCTH, aJIU je U CBOjeBPCHH ,,0praH jaBHOCTHU", 0JJTHOCHO
LUBUJIHOT APYIITBA, UUjH je U caM Jieo. [loBepeHHK HeMa HU Hape/[60laBHA HU
penpecrBHa oBJaliiewa, HUTU O/ JIy4yje 0 IpaBMMa U o6aBe3aMa NpaBHUX
cy6jekara, ([lerpywmuh et Al. 2014: 231), Beh cBojy 3aKOHCKY yJIOT'y OCTBapyje
NOCTyHameM 0 NPUTYK6aMa 360T JUCKPUMHUHAIIH]e, TOKPeTakbeM MapHHUILA,
JlaBakeM IpernopykKa 3a npejiysuMarme Mepa, 3aKOHOJaBHUM UHUIHjaTUBaMa
u ap.+*

Anasnuszaroauumbux u3BellTaja [loBepeHrka nokasyje aaje Mehy nputyxxb6ama
360r JUCKpPUMHHALIMje peJaTUBHO MaJu 6poj MPUTYKOHU Koje ce oZjHOCe Ha
NOJIHY/POAHY AUCKPUMHHAILU]Y,*® MaKo je oHa y mpakcu pamupeHa. Kaga cy
y NUTay CTpaTellKe MapHUIlE Ha YUje je IOKpeTakme 0Baj opraH opJjauihes,
0/ yKynHo 13 mapHuLa, TPHY Ce OJHOCE HA JUCKPUMHUHALM]y HA OCHOBY MoJia/
poza. HajpaxXHUjU UHCTPYMEHT KojuM [loBepeHUK ocTBapyje CBOjy MUCH]Y Y
JOMeHY pOoJiHe PaBHOIIPABHOCTH jecy IpernopyKe OpraHMMa jaBHe BJIACTH 3a
npejy3uMame o[roBapajyhux Mepay Lu/by OTKJIathatha y3poKa CTPYKTYypaJiHe
W UHCTUTYLUOHAJIHE PO HE JUCKPUMUHALHje.

2.4. I[IpasocydHu opzaHu

Y 3alUTUTU NpaBa Ha paBHOMPABHOCT 10 OCHOBY NoJ1a/poja, IpUMapHY yJa0ry
MMajy NIpaBOCYJHU OPraHU — CYZIOBU U jaBHO TY>KUJIALITBO, jep Ce 0BO NpPaBo
LITUTH KPO3 pasiMyuTe 006JIMKe rpahaHckonpaBHe, KPUBHYHOIIPABHE U
npekpuajHonpasHe 3amtuTe ([lerpywuh, [py6ay, 2014: 70). UckycTBo mokasyje
Jlaje cy/cKa 3allTUTA IpaBa Ha paBHONIPAaBHOCT [10J10BAa HEJJ0BOJbHO epUKaCHA,
yeMy AONPHUHOCE NMpenpeKe y NPUCTYNy MPaBAH, AyTrorogullike Teukohe y
byHKIMOHUCAKY IPaBOCYAHOranaparTa,aJu i He/l0BOJbHOT0O3HABawke peHoMeHa
po/iHe (He)paBHONPABHOCTH, leHUX y3pPOKa U OCJIeAULA, KAa0 U pa3yMeBambe
CJIOKEHUX PABHUX KOHIENATa U CTaHJap/ia YyCTaHOB/beHUX MehyHapoJHUM
u fjoMahuM nponucvuMa. 360r Tora je 3a yHanpehuBamwe epUKaCHOCTH CyCKe

PaBHONPABHOCTH peryJucaH je 33/[, a TEWKO je YTBPJUTH Yy KOjy OU KaTeropujy opraHa
jaBHe BJIacTH Morao 6UTH cBpcTaH. To TOBOpHU 0 0/ CyCTBY KOH3UCTEHTHOT NPUCTYINA Y
ycTaBHOM JledUHUCAY HAZI30PHUX CTPYYHUX TeJia Y JJOMeHY 3allTHUTe JbYACKUX NpaBa,
Koju 61 06e36e110 J1a ce IOTUYKHU 06jeiMHE IPONKUCH KOjU PEryJIHLY BUXOBY NO3ULH]Y Y
npaBHoM cucteMmy (IleTpymuh, 'py6ay, 2014: 69).

44 Yn.33.33/.

45 OpykynHo 2048 mpuTy»k6H, Tek 8,7% 0JHOCH Ce HAa JUCKUPMHUHAIKjy HAa OCHOBY 1oJia/
poza. Bugeru: PejoBan roguiimy u3Betaj [lopepeHrka 3a 3aliTUTY paBHOIPAaBHOCTH
3a 2013. roguny, Retrieved 29 September 2014 from http://www.ravnopravnost.gov.rs/
rs/%D0%B8%D0%B7 %D0%B2%D0%B5%D1%88%D1%82%D0%B0%D1%98%D0%B
8/%D0%B8%D0%B7%D0%B2%D0%B5%D1%88%D1%82%D0%B0%D1%98%D0%B8.
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3alITUTE y 06J1aCTH PO/IHE PABHONPABHOCTH HEONXO/AHO, TOpe cipoBoheme
pedopmMckux Mepa, U noBehawe HMBOA 3HaWa U KOMIleTEHIIMja HOCK AL
NpaBoOCyAHUX QYHKIIMja y TOMEHY aHTHU/AMCKPUMHUHAIIMOHOT IpaBa.

3.3akK/b4He HANlOMeHe

HaJia3u Koju cy U3HEeTH y Be3U ca ojeJMHUM MU TalkbhuMa Be3aHUM 33 CTPYKTY Py
Y QYHKIIMOHHCalbe HHCTUTYIMOHAJHUX MeXaHHW3aMa Po/iHe paBHOIIPAaBHOCTHU
NOKa3yjy /Jia je K/by4YHH Npo6JsieM epeKTHUBHA IPUMEHH 3aKOHA, IOJIUTHKA U
Mepa, Kao U MPaKTUYHO GYHKIIMOHUCAhe MHCTUTYIIMja poJHEe PABHOMPABHOCTH.
36o0r Tora je 6yyhy akTUBHOCT MOTPe6GHO YCMEPUTH Ha HEKOJIMKO TVIaBHUX
npaBana /ieJIoBama.

[IpBO, HEONIXOLHO je jaCHO NMO3ULIMOHUpakhe UHCTUTYLMja poiHe paBHOIIPaB-
HOCTH (I10J103Kaj, cCacTaB, HAJIJIEXKHOCTH, OATOBOPHOCT U OJHOC IpeMa APYyTUM
OpraHuMa Koju CyjeJyjy y npolecy ofJyuuBamma) y CTpyKTypama y KojuMma
Ccy oHe o6pa3oBaHe, NOCEOHO jacHO JedUHHUCAae KoMneTeHUja. O nmoce6He
Ba)XHOCTH je eJIMMUHUCATH NO3UTUBAH CYyKOO Ha/JIEXKHOCTHU M YCTAaHOBUTHU
NpaBuUJa Koja yMatbyjy U3rjezie 32 HeraTUBaH CYKOO HAJJIEXXHOCTH. JelaH
0] K/Jby YHHX yCJIOBA 3a [leJIOTBOPHO JleJIOBame y JOMEeHY 3alITHUTe U yHaIpe-
hHBama paBHONMPABHOCTH OIU3ah€e U OCHAXKMBakbe HHCTUTYIHja Koje JIeNy]jy
Ha NOApPyYjy 3alUTUTe JbyACKUX NpaBa. Kaza je ped o paay npaBoCyAHUX
oprasa, opeJ npeBasuJja)kemwa npenpexKa Koju oTexaBajy IpUCTyl NpaBAu
1 edUKACHOCT pajia NpaBOCYJHUX OpraHa, HeEONXOJHO je KpeupaTu U
peasiu30BaTH aieKBaTHe MporpaMe o6yKe, KAKO 61 HOCHOLM NMPaBOCYAHUX
dyHKIMja pa3yMeJiu CJOXKEHe KOHLENTe U eJeMeHTe JUCKPUMUHalLMje U
NpaBUJIHO TYMa4yUJU U IPUMeHUBaJ/Id 3aKOHCKe NpOIUcCe.

Jla 6u HOpMaTHBHE U APYyTe Mepe U aKTUBHOCTH JaJie fobpe pe3ysTarTe,
HEONXO/JHO je 00e36eJUTH U OYYBaTH MHTEPCEKTOPCKHU MPUCTYN POJHOj
PaBHOMPABHOCTH U CTBOPUTHU CUCTEMCKe NPETIOCTABKE U MPOLeype Koje
oMoryhaBajy MaKCUMaJIHO KOOPJAHWHHUCAH U yCcKaaheH paJi CBUX HAAJIEKHUX
Jp>)KaBHUX OpraHa.
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The Importance of Institutional Mechanisms for Exersing Gender Equality
Summary

In the contemporary democratic societies, equality between men and women is
one of the fundamental human rights as well as the key moral and legal value.
In order to be exercised, this right must be legally recognized and efficiently
exercised in all aspects of human life: political, economic, social and cultural.
Experience has shown that an effective exercise of gender equality calls for
integrating the gender perspective into all public policies, at all levels and in all
decision-making processes. The necessary prerequisite is a proper institutional
and legal framework.

The institutional framework in the field of gender equality includes instituti-
ons operating within the legislative and the executive branch, as well as those
involved in the protection of gender equality. The jurisdiction of the institutio-
nal mechanism within the legislative branch is defined in general terms and it
does notreflect the multi-sectoral nature of activities covered by this operative
body. The Gender Equality Council and the Gender Equality Agency, which were
operative until the year 2014, differed in their composition and membership
selection method, and they had different positions in the structure of executive
authorities; the content and scope of their jurisdiction was not clearly defined,
nor were they vested with sufficient and relevant powers. For that reason, it is
essential to establish a new structure of institutional mechanisms within the
executive branch as soon as possible. In that course, it should be ascertained that
these institutions have direct communication with the government, and their
competences have to be regulated adequately and precisely. In order to ensure
that the normative and other measures and activities produce good results, itis
necessary to provide and sustain an inter-sectoral approach to gender equality
and create systemic presumptions and adequate procedures which will provide
for utmost coordination and cooperation of all relevant state authorities. In
addition, itis crucial to improve the capacity of independent bodies, to ascertain
effective access to justice and to ensure a suitable quality and efficiency in the
work of the judiciary.

Key words: Gender Equality, Gender Prospective, Institutional Mechanism,
Gender Discrimination Protection.
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DISCRIMINATION AGAINST WOMEN AND
THE HUMAN RIGHTS OF WOMEN™

Abstract: This paper investigates the concept of the human rights of women
and its connection with the phenomenon and the instances of discrimination
against women. Discrimination against women, its social visibility and the
fight against it, within the idea of the rights and the equality of women, are
a source of many theoretical debates. Academic discussions and a powerful
influence of the women’s movement have brought about the establishment
and the exercise of the human rights of women at different levels of the pu-
blic and the private spheres of society, as a substantial part of the universal
regime of human rights.

Key words: gender, discrimination against women, women’s rights, human
rights.

1. Introductory remarks

On a map of social processes and relations, we can clearly distinguish those
social spaces where discrimination against women occurs, where women are
regarded as a social group which has different social positions in many aspects
of life. When Richard Rorty speaks about the culture of human rights, he states
some general attitudes towards women as paradigmatic examples of excluding
certain groups of people from the community: “Men tend to say that women
always remain children: that is why it is meaningless to spend money on their
education, and their access to the government should be prevented. When it
comes to women, there are simpler ways to exclude them from the real human
* natalija@prafak.ni.ac.rs
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community: for example, by using the word “man” as a synonym for a “human
being”. As the feminists have pointed out, such usage reinforces the gratitude
of an average man for the fact that he was not born a woman, as well as his fear
of the worst degradation - feminisation” (Rorty, 1995-1996: 45). The historical
nature of women'’s rights and the status of women in the modern society show
the way in which the context of the rights of women is a determined pheno-
menon of discrimination against women. Therefore, the discussion about the
conceptualisation of the notion of women'’s rights should be focused on the very
notion of discrimination against women and the ways in which it manifests, as
well as, on the mechanisms of maintaining the system of discrimination against
women. The recognition of the entire context of discrimination against women
also opens up an essential question about the overcoming of discrimination as
an important political question.

Studies and analyses of stratification have shown, according to A. Giddens, that,
for many years, no “attention has been paid to the question of gender - the studies
have been written as if women did not exist, or as if they were not important
or interesting when it comes to the analyses of divisions of power, wealth and
prestige. However, gender is, by itself, one of the most illustrative examples of
stratification. There is no society in which men, atleastin some aspects of social
life, do not have more wealth, a higher status and a larger influence than women”
(Giddens, 1989: 239). That is, among other things, a social fact which has made
the analysis of discrimination against women the vertical of socio-feminist de-
bates within the research of the position of women (See in detail: Walsh, 1997).

2. Discrimination and gender

Discrimination against women is defined as the “unfavourable treatment of
women in the public sphere which results in their unfavourable position within
the distribution of all important social resources (material wealth, power and
status)” (Blagojevi¢, 2000: 478), and it is based on the “logic” of the patriarchal/
traditional system of social power. Within the researches of this social pheno-
menon, M. Blagojevi¢ points out that discrimination and misogyny (Blagojevi¢,
2002: 23-24)}, as well as the exploitation of women and the violence against wo-
men, are a part of the problem of the patriarchal/traditional social framework.

1 Misogyny is hate towards women. “In a wider sense, it refers to unreasonable hate and/
or fear, which are usually accompanied by a feeling of hostility and repulsion. Misogyny is
presentininstitutional and everyday activities, in public discourses, and in private intimate
relations. Its characteristics are that itis almost omnipresent (ubiquitous), institutionalised,
mostoften ritualised, and, at the same time, ideologised, serving as an excuse for the exclusion,
hierarchisation and exploitation of women. In that sense, misogyny is, at the same time,
an ideology, a practice, a discourse and a cultural institution, but also, a relation between

46



H. Kynwuh | ctp. 45-58

Namely, the relations between men and women, and their real position within
society, as well as the degree of expression of discrimination against women,
are significantly determined by the attitudes and values about men and women,
which are shared by a wider social community. Within the researches and the
literature regarding the question of women, the social phenomenon known as
the “gender paradox” shows that “when traits or behaviours which are connec-
ted to a woman are evaluated as negative or less valuable - then, the gender is
relevant, that is, when a trait or a behaviour which is connected to a woman is
evaluated as positive or valuable - then, the gender is irrelevant” (Rosener, 1997:
296). This gender-based “value consensus” in a certain society is a collection
of many factors which determine the degree of egalitarianism of that society.
Those are the societies which are defined, to a certain extent, by the traditional
culture, where the economic development is on a lower stage, where the church
expounds public views, where there is a lack of civic tradition and the tradition
of political protest and where the feminist movement does not have tradition
and is not accepted by the wider public.

A great number of researches, concerning the discrimination of women, which
have been conducted by M. Blagojevi¢, show us the fact, as she states, that not
only discrimination can be empirically proved, but that we can also empirically
determine the existence of a systematic inhibition which affects women as
members of a marginal group, and which is important for its explanation.? The
systematic inhibition is a social construct and it is understood as a “collection
of social mechanisms which affect the quantitative reduction and the qualita-
tive degradation of the activities of women and their entire social position. The
systematic inhibition, which has to be overcome by women in their process of
climbing up the ladder of social hierarchy, is manifested in five areas: 1. the area
of work; 2. the area of socialisation and education; 3. the area of occupation; 4.
the area of creativity, and 5. the area of the family” (Blagojevi¢, 1991: 483-484).
In order to overcome the limitations imposed by the system in these specified
areas, women are, therefore, forced to have both a greater number of and more

people. In its core, it is essentialist, because it is applied to “all women”, and femininity is
biologically defined” (Blagojevi¢, 2002: 23-24).

General prevalence and social acceptance of misogyny go hand in hand with the social
domination of men and the inequality of social opportunities for men and women.

2 Women, as asocial group, are characterised by their belonging to a marginal group. That
shows their less favourable position in relation to men; therefore, from that position, women
are in some way denied the access to all fundamental social resources (cultural, economic
and political). As a “marginalised majority” they are “granted” the position of marginalised
people, which is obtained by women as well as other marginalised groups (children, old
people, invalids, Roma, black people and others) because of their other, different from the
dominant group and the dominant culture, biological and/or cultural habitus.
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emphasised promotional mechanisms? than men, who are, in a social sense, the
dominant group.

Namely, women are prevented to have equal participation as men in the labour
market, that is, in the distribution of occupations and positions which secure
wealth and reputation, and where a significantly greater concentration of social
power can be found. Researches show that discrimination against and segregati-
on of women in the workplace have a direct influence on the earnings of women
and on the amount of power they exercise. This is manifested in two ways, and
those are: a) horizontal discrimination - the segregation of women within the
private sphere is based on the construction of social roles and stereotypes which
structure the gender-based division of labour. In this way, occupations are se-
parated based on the gender which traditionally plays such roles: for instance,
teaching, nursing, housekeeping - for women; mechanics, medicine, engineering
- for men; b) vertical discrimination - the respect of men and the placement of
women into the position of subordination and submission, as well as not valuing
their prescribed duties (Facio, Sandova, Morgan, 2005: 115).

The problem of discrimination also becomes socially visible when the chances
for the social success of women (and their representation rate) start to diminish
as we go towards the positions which are fewer and more sought after. Bourdieu
states that the rate of current and potential feminisation is undoubtedly the best
indicator of the positions and values of different occupations (Bourdieu, 2001:
126). The cultural gender-based pattern presupposes that the positions of power
and social prestige are reserved for men. Of course, there are exceptions, and
some women also occupy prestigious positions, but gender balance is a spora-
dic occurrence, even at the level of the European area. Women make up more
than half of the population and electorate in the European Union (EU), yet they
continue to be underrepresented in all economic and political decision-making
bodies at all levels. The average representation of women in national parliaments
is 24% and in national governments 23%. The number of women presidents of
Europe’s largest companies has fallen from 4% to 3% since 2004. For the Europe-
an Women'’s Lobby (EWL) and its members, this underrepresentation of women
constitutes a serious democratic deficit, which undermines the legitimacy of
the contemporary democratic ideal (European Women'’s Lobby, Report. 2013).

3 Subjective (qualification, competitive personality traits and the rest) and objective (family
“background”, support from others, origin and the rest) elements of the promotion of women
always have to be more intensive and more persuasive than with men, when they are both
in the “race” for the same position on a hierarchical ladder. Marina Blagojevi¢ states that
several researches of hers have confirmed the connection between the sex/gender and the
strength of the promotional mechanisms, that is, more precisely, between the sex/gender
and the strength of discrimination (Blagojevi¢, 1991: 484).
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Therefore, among other things, the dogma about the inferiority of women self-
renews and becomes grounded in the circumstances when the social control
of discrimination against women enters the system of institutional application
and protection of women’s rights. Discrimination, as a structural concept, re-
fers to systematic denials to certain social groups. Its causes lie in customs and
standards which are not questioned, in prejudices which are supported by the
institutionalised rules and in all other consequences of obeying such rules. In
other words, “discriminatory discourse is a part of our many everyday experi-
ences” (Young, 1999: 40).

Therefore, in a structural sense, discrimination refers to deep injustice which
is suffered by some groups, often as a consequence of unconscious stereotypes,
prejudices and reactions in ordinary communication, media and cultural ste-
reotypes and market-based mechanisms, that is, everything that is part of the
process of everyday life.* We cannot eliminate structural discrimination just
by creating new laws or just by changing the political context; the essence is
in the multidimensional reproduction of structural discrimination in the most
important economic, political and cultural institutions. “The opposition to
structural discrimination demands a process of questioning basic cultural va-
lues and fundamental principles of social organisation” (Pincus, 2000: 31-35).
On a historical level, the areas of social life within which it is possible to indicate
discrimination against women have had, it would appear, completely different
dimensions regarding its content, intensity and social visibility. Based on the
wider structures of inequality, it could be said that discrimination against wo-
men is exercised at different places and under different circumstances within
society, which clearly indicates that there are double standards regarding the
rights of people - men and women.

It is a social fact that, in the labour market, women are “always paid less than
men, even when everything else is the same, that they obtain less significant
positions even though they have the same academic degrees, and, particularly,
that they are proportionally more affected by unemployment and more often
placed in part-time positions - which, among other things, consequentially leads
to an almost certain exclusion from the power games and career perspectives”

4 [.M.Young, in her experimental essay “Five Faces of Oppression,” emphasised the existence
of: a) exploitation, b) marginalisation, c) powerlessness, d) cultural imperialism and e) violence,
as five clear forms of discrimination of social groups and individuals within them. In this
way, racism, sexism, ageism, and/or homophobia, with their clear dynamics, affect social
groups such as women, old people, racial and ethnic groups, religious groups, handicapped,
groups of different sexual orientation, and other. According to her researches, women as a
group are exposed to gender-based exploitation, powerlessness, cultural imperialism and
violence (Young, 1990: 40).
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(Bourdieu, 2001: 127). The phenomenon named “glass ceiling” is only a finite
sum of economic and social inequalities of women. This solid and invisible barrier
is defined by Laurie Morgan as those cases in which “women start their career
from the same entry position as men, but, in time, they either have a slower
progress in comparison to men, or they continue to progress at the same rate
until, at some moment, their progress is stopped« (Morgan, 1998: 126). In fact,
even though they make up 40% of the global labour force, women occupy just
around 20% of management positions, and, as the hierarchical level of positions
increases, this percentage decreases to 1% for the top management positions.
In essence, discrimination is marked by the existence of two poles where it
is clearly shown that the first refers to politics, which is characterised by the
partial absence of women and that the other - the family is characterised by
the pronounced presence of women. A necessary consequence of this absence/
presence of women is the fact that the area of politics is most often articulated
as the “male sphere”, while the area of the family is unambiguously represented
as the “female sphere”. “There is no doubt that these are unique correlates, that
is, that the presence of women within one area increases their absence in the
other, and vice versa” (Blagojevi¢, 1991: 492). The permeability of the system at
the higher levels of social hierarchy is extremely limited for women, and this is
particularly visible in those areas which hold the centres of power - in politics.

Pierre Bourdieu states that the structural relations of the gender-based go-
vernment and the social correlation between them become visible, and that
“women who have obtained very high positions (personnel, head of a ministry,
etc.) have to “pay”, so to speak, for that professional success with their lower
‘success’ within the family relations (by divorce, late marriage, celibacy, difficul-
ties or failures of their children, etc.) and within the market of symbolic goods,
or on the contrary, that success within the household is often partial or complete
compensation for giving up on the professional success (especially through the
acceptance of ‘advantages‘ which are so easily ascribed to women only because
they place them outside the ‘rat race”: for the half or ‘four fifths’ of their working
hours)” (Bourdieu, 2001: 146).

5 Theterm “glass ceiling”has been widely used in literature since 1987, and its first usage was
in 1970 in the USA. Itidentifies those occurrences which are characterised by the impossibility
of women to make progress to the highest leading positions within the business hierarchy.
The metaphor “glass walls” describes the occupational separation of women, which serves
as a barrier and as a means to concentrate women within a certain type of occupation or
activity, or to limit women to a certain occupation or activity. Significant empirical research
of these phenomena in the field of public policies and the representation of women can be
found in: Reid, Kerr, Miller, 2003: 23. The same phenomenon is discussed by Pierre Bourdieu
in the previously mentioned book “Masculine Domination”.
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3. Gender, discrimination and the law

It is certain that there is no society which treats women as good as men. The
sociability of discrimination against women (Badinter, 1986: 207) indicates the
systematic deprivation of women in public life, as well as the transfer of discrimi-
nation onto the structural and institutional levels of society. As we have already
mentioned, the matrix of discrimination against women is the constant repro-
duction of discrimination in the fundamental cultural, economic and political
institutions of a society. Discrimination is, therefore, an essential characteristic
of the social position of a woman, whether observed on an individual or on a
group level (Blagojevi¢, 1991: 489). In fact, itis wrong to expect that, nowadays,
we can mark and clearly recognise discrimination. “It is not one-dimensional,
simple, and easily noticeable. On the contrary, the mechanisms, by which it
operates, are more and more subtle” (Blagojevi¢, 1991: 493).

Men and women consummate and exercise their rights in different and unequal
ways, which also indicates their different social position, which is caused by the
presence of discrimination - which is their coexisting, exemplary characteristic.
When the question of gender became the focus of legal researches, through the
analysis of the discourse of the human rights of women, it became clear that it is
important to explain the problem which existed in the exercise of human rights
of a group of people (the social group of men and the social group of women),
connected by the same status.® The discussion about the concept of the human
rights of women, its origin and the reasons of its existence, should, perhaps,
start from a known social fact that a woman has always been “only a mediator
of the law, and not its beneficiary” (Beauvoir, 1982: 101). What does this social
fact state, and what meaning does it have for the explanation of the creation of
“women’s rights”? How is this process of “obtaining” women'’s rights described
and defined in the history and theory of human rights, and what are the social
consequences of this process for the overall emancipation of people? Have the

6 Inheranalysis of the concept of a social group, Iris Young states that discrimination refers
to a structural phenomenon which makes a social group weak and passive. Namely, in the
very society, people are distinguished according to social groups such as men and women,
age groups, racial and ethnic groups, religious groups, etc. However, “social groups of this
kind are not only a simple collection of people; they are based on the intertwined identities
of the people which they describe and which belong to them. They are a special kind of
collectivity, with specific reactions which are based on the way they understand themselves
and the way others understand them. A social group is made of individuals who are different
from atleast another social group in their cultural standards and lifestyles. The members of
the group have special affinity towards each other due to similar experiences or lifestyles,
which makes them more connected among themselves than with those who do not identify
themselves with the group. Groups are an expression of social relations; a group exists only
in relation to at least another group” (Young, 2002: 41).
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reasons of social and/or theoretical provenance been the cause of “conflicts”
and misunderstandings between the theory of human rights and the concept of
the human rights of women? Being that the analysis of the discourse of women'’s
rights is in focus, we must not, after all, lose sight of the fact that the theory
of law “is not and cannot be only a question of conceptualisation. Concepts do
not exist in a timeless void, but they are an integral part of social life, and they
cannot be treated as abstractions separated from the concrete forms of social
relations” (Pateman, 1998: 104).

Human rights are established as the rights which are connected with the very
conditionality of human beings (Levinas, 1995-1996: 30) and their right to free-
dom. People as individuals can demand, and they do demand, those rights on the
basis of their existence as human beings, and the community is the one which
makes legal guarantees in their behalf, due to ethical reasons. The elevation
of “those rights to the level of fundamental principles of legislature and social
order” (Levinas, 1995-1996: 30) represents, in a civilisational sense, the key
moment in the history of the ideas of the Western cultural circle, and, also, one
(of several) universally acknowledged moral vision of the humanity (Bunch,
1995-1996: 175). Therefore, human rights do not originate from the positive
legal order of the state, but they belong to the moral structure of humans and
toindividuals as autonomous, free, equal and rational human beings. According
to Richard Rorty, “the phenomenon of human rights is ‘a worldwide fact,’ and
the general consent on the idea of human rights and its expansion calls for a
new age, ‘the age of rights’, in which, as it seems, human rights have an oppor-
tunity to become universal, to become ‘the general law of the people’ (Rorty,
1995-1996: 46).

In its study of human rights, the theory of sociology’ is analytically directed
towards the connections between an individual and the society, with the idea
to explain the way in which human rights represent an individual and collective
desire for human freedom. In the historical and political sense, the freedom and
the equality of citizens are the essence of human rights, and, due to this fact,

7 Among other things, due to the manner and the consequences of the implementation of
human rights and the human rights of women into our cultural context, itis useful to see the
difference which exists between sociology and the mainstream within the study of human
rights. This difference is, in fact, a product of tension which exists within philosophical
debates around the ideas of universalism and relativism. Of course, the outcome of and the
solution to the relativist-universalist debate will not be “useful” if it remains on the level
of abstract considerations. It has to go towards a renewed understanding of culture as a
process where attention is focused onto empirical specifics - in what way human rights
and the local culture can dialectically affect each other, and how their specific position can
produce new hybrid and accidental cultural consequences. (See the section on human rights
in: Turner, 2006: 521.)
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at a certain historical and social moment, the accent have had to be put on the
theoretical and institutional development of the concept of the human rights
of women. The most remarkable achievement of the 1990s was, perhaps, the
introduction of the question of sexual and reproductive health and right, vio-
lence against women, and unequal balance of power in gender-based relations,
into the centre of global and national debates about human rights and human
development (Gender Equality - Striving for Justice in an Unequal World, 2005: 1).

4. Gender perspective: the human rights of women

Within the question of whether the state is responsible for providing women
with the freedom to exercise human rights (civic, political, economic, social and
cultural rights), there has been a “hidden” seed of the debate, which has grown
within the circles of the theorists of law who have insisted on the fact that there
is no legal space for special rights of women beyond the concept of human rights
which are universally projected. In a social sense, regardless of the theoretical
debates and disputes, the insistence on the protection of women’s rights has
proved itself as inevitability and as a reaction to the systematic and historical
nature of inequality between men and women. Most feminist female theorists
emphasise two remarks which refer to the notion of human rights: the abstract
character of the very notion of right, and the individualism upon which this
notion is grounded. Therefore, if we would review the feminist criticism of hu-
man rights, we could state that human rights are actually the rights of men, and
the state is using them as the means of controlling sexuality (Salecl, 1996: 17).

However, perhaps we could ask the question in this way: what kind of concept of
universality is offered “within the society where certain groups are privileged,
while others are subordinated, where it is insisted upon the fact that, as citizens,
people have to replace their own inclinations and experiences with general
attitudes - this only helps the further establishment of privileges, because, in
this way, the attitudes and interests of the privileged will become dominant in
such a unified public sphere, by marginalising and silencing the attitudes and
interests of other groups” (Young, 2004: 419). Or, if going further - why are
women “defined as subjects outside social relations, instead of considering in
what way the women as women are constituted, precisely through structures
(for example, legal structure, the structure of kinship, and alike)” (Mohanty,
2005: 186)? Frances Olsen, for example, states that the discourse of rights cannot
resolve social conflicts, that is, that it can only be used to reform them into a
certain abstract and finite form - the discourse of rights cannot be successfully
separated from politics, morality and other human activities, because right is
an integral part of the network of social life (Olsen, 1995: 474 - 487). Also, as
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we would like to add, since the rise of liberal thought, and, perhaps, even since
Plato and Aristotle, our thought has been structured around opposites: rational/
irrational; active/passive, idea/feeling; sense/emotion; culture/nature; power/
sensibility; objective/subjective; abstract/contextual, and principal/personal.
Each side of this binary system has its normative and descriptive elements
which are ascribed to men and women. In the context of defining and classifying
human and women'’s rights, from different theoretical and social perspectives,
dual models occur as the basis of the formation of the identities of men and
women (Olsen, 1995: 474).

Certainly, most feminist theorists of law think that human rights, as well as
the law, reflect a male stance which is determined by objectivity, distance and
abstraction, or, as formulated by Catharine MacKinnon: “Abstract rights will
authorise the male experience of the world because the state, in part through
law, institutionalises male power. If male power is systemic, it is the regime”
(MacKinnon, 1995: 93). Therefore, this would be the field which opens up the
possibility of a different perception of the social relations between women
and men and their place within the discourse and the practice of rights. The
revision of a definitional framework for the category of human rights is the
way to discover social reasons and legal principles for the establishment of
the rights of women. Taking into consideration the presented findings, we can
discuss several conceptual, essential reasons for the introduction of a category
of the human rights of women into the corpus of universal human rights and
the “obtainment” of a legitimate space within the international law. Those are,
primarily, different culturally-shaped gender roles; in other words, the ideology
of gender roles; then, the view that discrimination against women is structural;
as well as, the social fact which indicates that the forms and consequences of
discrimination are extremely gender-based and different in relation to women.
Also, the existing legal norms regarding human rights do not express female
needs and female experiences; the existence of various social records which
show the way in which men and women exercise their rights to an extent which
is available to each of them, that is, to a different extent; and, finally, the listed
reasons show that there are visible indicators of interdependence between the
structural and the institutional discriminations against women.

The advancement of human rights in contemporary democracies is a widely
accepted aim, which, by itself, gives a focused and useful framework for searching
the ways in which to remove all kinds of discriminations, as well as gender-based
discrimination. “The problem to which we should turn is how to regard the uni-
versality of human rights in relation to the differences and antagonisms which
intersect society. One of such differences is the gender difference” (Salecl, 1996:
23). In this sense, the process of the conceptualisation of the rights of women
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requires that specific experiences of women have to be added to “traditional
approaches to human rights in order to make women more visible and in order
to transform the notion and the practice of human rights into our culture in such
a way as to take into consideration the lives of women more properly” (Bunch,
1995-1996: 174).

5. Concluding remarks

Violations of gender-based rights have been significantly neglected and, today,
this area of research represents the greatest challenge within the field of human
rights. That is why it is useful to further revise the concept of human rights
through the process of defining the rights of women as human rights, taking into
consideration the “leitmotif” that most women are exposed to different kinds of
threats and restrictions of rights. Namely, there is a significant number of social
barriers (cultural, economic, political, legal, etc.) which lead to: the feminisation
of poverty or to the information that women are poorer than men; that women
are more exposed to sexual and physical abuse than men; that women are paid
less than men; that women are more dedicated to the care, nurture and tendance
of children, more than men; that they sacrifice their professional career for the
sake of the family more than men; that, in comparison to their male colleagues,
they have fewer opportunities and not enough public and private support in
using their abilities within the scientific, academic or other professional careers;
that women are, more than men, exposed to and burdened with the imposed
stereotypes about their own female roles, (the only) acceptable female behaviour
and femininity, and the rest.

The approach to the rights of women is still under the influence of the traditional
perception of the entire society - what is right for women and what is not. »It
is greatly wrong that women have been neglected in their search for freedom,
equality, and for those, all too precisely named ‘the rights of men’« (Phillips,
2001: 12). Unfortunately, a paradigmatic attitude towards women'’s rights is
that, as the constancy in the perception of women'’s rights within legal theory
and practice, human rights are still regarded as more important than the rights
of women.® It is certain that the curriculum of human rights has to move outside
its male-defined norms, in order to make a global response to discrimination
against women. This implies the questioning of patriarchal prejudices and the

8 Within the United Nations, the Human Rights Council (previously, the Commission on
Human Rights) is better in hearing and investigating the related cases than the Commission
on the Status of Women. It has more staff, larger budget and better mechanisms for the
implementation of its findings. Therefore, there is a significant difference in view of what
can be done if a certain case is considered a violation of women’s rights and not a violation
of human rights. (See in detail: Bunch, 1996: 178).
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acknowledgement of the rights of women as human rights.” However, from the
view of “public values”, rationality and democratic development, it is also im-
portant to ask the question — whether an increase in social reflexivity, within
the context of the general course of the modernisation of society, as a condition
in which we have to constantly question the situations in our life, will change
the social position of women and force the state to institutionally control dis-
crimination against women in all segments of the society.
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Mp HaTtanuja )Kynuh
Acuctent [IpaBHOr dakysnTeTa,
YuuBep3uTteT y Huuy

JMCKpUMUHaALMja »KeHa U JbYyACKa IIpaBa »KeHa
Pesume

Y pazy cMo aHa/IM3MpaJiv KaKo ¥ Ha KOjU HA4MH Cy IOBe3aHU KOHLENT JbYICKUX
npaBa *keHa U peHOMeH W WHCTaHIle JUCKPUMHHAIHMje XeHa. ,Manupame
JUCKpPUMUHalMje KeHa" y pa3JIM4YMTUM IPOCTOpUMA APYLITBA YUUHUIIO je
BU/IJbUBUM OKBUpE y KOjUMa Ce O/iBHja JUCKPUMUHALIM]ja XKeHa, Kao CoLjUjasiHe
rpylie Koja UMa pasJ/In4yuT JPYIITBEHH 10J107Kaj Yy MHOTUM aclleKTHMa )KMBOTa
ApYLITBeHe 3ajefHULE. cTOpUjCcKa TpUpOa )KeHCKUX TPaBa U CTaTyC )KeHa y
MO/IEPHOM /IpYLITBY N10Ka3yjy KaKo je KOHTeKCT »KeHCKHUX IIpaBa ieTeEPMUHHUCAH
dbeHOMEHOM AUCKpUMHUHALMje )KeHa. [lakJie, pa3roBOp 0 KOHLENTyaJ u3anuju
[ojMa »KeHCKUX IpaBa ¢oKycupaJsid CMo, KaKo Ha caM [ojaM JUCKpPUMUHaluje
»)KeHa U HaulHe BeHOT UCN0/baBakha, TAKO M Ha MeXaHU3Me O/ip)KaBatba CUCTEMaA
JUCKpHUMHHalLMje )keHa. [I[peno3HaBame YKYIIHOI KOHTEKCTa JUCKpUMUHaLlMje
>)KEeHa 0TBapa U CyLITUHCKO NUTake NpeBa3ujakema JUCKPUMUHALMje Kao
Ba)XHOI' MOJIUTUYKOT NHUTamwa. JJMCKpUMHHAalLlMja KeHa, lbeHa ApYyLUTBeHa
BU/IJbUBOCT U 60p6Ha NPOTHUB e Koja ce 0J|BHjasia YHYTap H/jeje 0 IpaBUMa
Y pPaBHONPABHOCTH >K€Ha, U3BOP CY MHOTUX TEOPHUjCKUX JebaTa. AKaJeMcKe
pacnpaBe Y CHa)kaH YTHULAj )KEHCKOT TIOKpeTa J0BeJIU Cy 10 3aCHUBaWa U
OCTBapUBama bYACKUX [IpaBa KeHa Ha pa3/IMYUTUM HUBOMMA jaBHe U IpUBaTHe
cdepe ApyUITBA, KA0 HEJIe/bUBOT JleJla yHUBEP3aJHOT PeXUMa JbYACKUX IPaBa.
Kpiuema npaBa Koja cy noBesaHa ca poJioM 6uJia Cy 3HayajHO 3aHeMapuBaHa
Y YTOJIMKO CMaTpaMo /ia je LleJIMCX0/iHa [ajba pe-BrU3Uja KOHLEeNTa JbyACKUX
npaBa, Kpo3 npolec febrHUCcawka IpaBa XXeHa Kao JbYICKUX [IpaBa, UMajyhu
y BUZY ,JIajTMOTHUB YUIbEHUIY" [a je BehHHA KeHa M3JI0XKeHa Pa3JuiYUTHUM
BpCTaMa yrpoaBamwa U oHeMoryhaBama npasa.

KmyuHe peyu: pos, AMcCKpUMUHALWja )KEHA, JbY/ICKA IPABa XKeHa, JbyICKa paBa.
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IIOKPETAHKGE HOPMATHBHE KOHTPOJIE IIPABA Y
EBPOIICKOM MOJEJIY YCTABHOI I[IPABOCY BA™

Ancmpaxkm: Y pady je aHaiu3upaH npobseMm nokpemarba a posteriori
HopMamugHe KOHmMpoJie npasay eeponckoM mode.ry ycmasHoz npasocyha
KoMme dajy ne4wam HeMa4ku U aycmpujcku ycmaeHu cyd. HcmpadsiceHu cy
HA4UH U epekmu nokpemarba Kako ancmpakmse HopMamueHe KOHmpo.ie
npasa mako u nokpemarse ycmasHocydcko2 nocmynka 00 cmpaHe opou-
HapHoe, pedogHoz npasocyha. 3602 HAUUHA NOKpemarsa, 084 NOCAEORA UMA
Kapakmep KoHKpemHe (UHYUudeHmHe) HopMmamusHe koHmpouse. [locebHa
nasxcrba noceehena je ex offo nopemarby nocmynka, kada ycmasHu cyo cam
nokpehe nocmynak padu pewasarsa npejyouyuoHoz numarsa. Osaauwhexu
cy6jekmu u obesexcja nokpemarba ycmagHocydckoe nocmynkay Penybauyu
Cpbuju, ca nocebHuUM yKazusarbem Ha odcmynarea 0d cmaHdapda esponckoz
Modes1a ycmasHoz npasocyha, U3/103#ceHa cy Kako ca HOpMamugHo-meopu;-
CK02 Mako mako U ca NpaKkmuyHo2 CMaHo8UWIMd, Ha 0CHO8Y HO8Uje npakce
YecmasHoe cyda Cp6uje 00 doHowersa Ycmasa 00 2006. 2oduHe.

KmyuHe peuu: YcmagHu cyd, ancmpakmHa KOHMpoO/d, UHYUOeHMHa
KOHMpO.1a, NOKpemarse NoCmynka, nocmynak ex offo.

1. Iloys1a3HO cTAaHOBHIITE

[lokpeTame NMOCTyNKa MpeJ; YCTaBHUM CY/Z[OM NPUHLUIIUjETHO 3aBUCH O[]
NpUpOJe YCTABHOT CIlopa: [ia JIM je YCTaBHU CIIOp NPeTeXHO 06jeKTUBHE UJIU
NpeTeXHo cy6jeKTUBHe npupo/e? Tako ce y NOCTYNKY HOpMaTUBHE KOHTPOJIE
nuTame oBJalneHuX pejJaradya 6UTHO Jpyradyuje IoCTaBJ/ba, HETO Y CIy4ajy
NOCTyIarka ca yCTaBHUM KaJibaMa UJIM YCTaBHUM Tyk6ama. Jlok ancTpakTHa
KOHTpOJIa YCTABHOCTU IeHepaJIHUX HOPMHU MMa 3a IVIaBHU LUJ/b 06jeKTUBHY

" stojand@prafak.ni.ac.rs

" Paj je pe3y/TaT UCTpaXkKMBakbha Ha NPojeKTy “Yckaahusamwa npasa Cp6uje ca mpaBoM
EBponcke yHuje”, koju ¢uHaHcupa [IpaBHu dakynTeT YHUBep3uTeTa y Humy y nepuoay
ox2013-2018. rogune.
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3alUTUTY yCTaBa, JOTJIE je 0JIyUUBak€ 0 YyCTABHUM KaJibaMa IpUMapHO ycMe-
pEeHO Ha 3aLUTUTY Cy6jeKTUBHE, KOHKPETHE UHAWBU/YaJHE IPaBHE NI03ULHje,
KOja CBOj OCHOB HaJ1a3uy ,crenubryHOM"” yCTaBHOM NpaBy, PyHAaMeHTaJIHUM
NpaBHUM MO3ULHjaMa NojeIMHIA KOje YKUBajy NoceOHy YCTaBHY 3aLUTUTY. Y
IPBOM CJy4ajy Kpyr oBJaltheHUx npejJiaraya, jp>kaBHU OpraHy U OpraHu
ayTOHOMHUX UJIM CAMOYTIPaBHUX je JUHULA, MOXe Ce O peJUTH LIUpe UJIH YKe,
3aBHCHO OJ] TOTA /1A JIU Ce XKeJIM CBeoOyXBaTHHUja U yelrha MU OrpaHUYeHa U
CcropaZiM4Ha KOHTpoOJIa NoAycTaBHOr npasa. [Ipu ToMe, kKaza cyf0BH, Kao Aeo
He3aBHCHe YCTaBHe I'paHe BJIACTH, MOKpehy yCTaBHOCYACKHU MOCTYMNAK, YBEK
ce paj/iv 0 T3B. UHLIM/AEHTHOj KOHTpPOJIM HOpMHU. KoJi ycTaBHe xasbe, MeDyTUM,
MOKpeTay MNOCTyINKa MOXe GUTH caMo Jiule, PU3UUKO UJIU IPABHO, YHUje je yc-
TaBOM rapaHTOBAaHO NPaBO HABOJHO NMoBpeheHOo NnojeJUHAYHUM aKTOM HJIH
paZlboM Jip>KaBe UJIM APYror jaBHOIPaBHOT KOJIEKTUBUTETA.

2. llokpeTamwe aniCTPaKTHEe HOPMAaTUBHE KOHTPOJIe

YcTaBHOCY/CKa HOpMaTHBHA KOHTPOJIa MOKe Ce OCTBAPUBATH Kao allCTPaKTHA
KOHTpOJIa, KOja je He3aBHCHA OJf KOHKPETHOT CIlI0pa, KOHKPeTHE MPUMeHe
HOPMaTHBHOT aKTa, UJIM Kao KOHKpeTHa (MHIIMAEHTHA) KOHTPOJIa, Koja ce
CIIPOBOZIM TOBOJIOM HEKOT KOHKPETHOT CIopa Koju 6 TpebaJsio pejOBHO
npaBocybhe na pemu. J[ok je y IpBOM cJy4ajy YCTAaBHOCT HOPMATUBHOT aKTa
[JIAaBHO W jeJUHO MUTame YCTAaBHOCYJCKE KOHTpPOJIe, HOpDMAaTUBHU aKT ce
olewyje in apstracto, fOTJe je y cay4ajy UHIIUIeHTHE KOHTPOJIE YCTABHOCT
HOPMAaTHUBHOT aKTa NPETXOAHO, MPEejyAUIMOHO WU aKIIeCOPHO MUTAHE O
Yujer pelllaBama he 3aBUCUTH HAaUKH pelllaBakhba KOHKPETHOT cropa. 360r Tora
Ce MpaBO Ha NMOKpeTambe UHIUAeHTHe (KOHKpEeTHe) HOpMaTHUBHE KOHTpOJIe
Jl0/ieJbyje OUJI0 CBUM CYA0BUMA GUJI0 HAjBUIIMM CY/ICKUM MHCTAHIL[aMa y 3€MJbU.

Kpyr moryhux mokpeTada ancTpakKTHe KOHTpPOJIE 3aBUCH, IIpPe CBETa, 0Of
TOra /Jja Jiv je pey o JlelleHTpaJu30BaHoj (AMdy3HOj) MU LleHTPaIU30BaHOj
(KOHIIEHTPHCAHO]) KOHTPOJIM, IOTOM OJ] TOr'a Ka/ia Ce KOHTPOoJIa BPILH, [a JIK ce
paziv 0 KOHTPOJIU a prirori v NpeTX0ojHOj (IpeBEeHTUBHO]j) UJIK O KOHTPOJIU d
posteriori, 0)JHOCHO HAKHaIHOj KOHTpoJIU. [IpBa je ©3y3eTak, Apyra je IpaBuJo
yCTaBHOT NpaBocybha.

3a nmokpeTame alcTpakTHe KOHTPOJIEe HOPMHU BaXKHO je U MUTakbe 06JIMKa Ap-
»KaBHOT ypebemwa; fa jiu ce pagu o desepanuju Uan YyHUTApHO] ApkaBu? Jla
06U ce oZp:KaJio Baxkewe ¢eJlepasHOr Havyesia o KoMe ,CaBe3HO NPaBo KPLIU
npaBo ¢esepasHUX jeJUHUIA", HOPMATUBHOj KOHTPOJIH ¥ GeZiepaTHoj p>KaBU
MoJJie’Xy KaKo HOPMaTUBHHU aKTH deJiepalivje, TAKO U HOPMAaTUBHU aKTHU
benepasHux jeanHMIA. 360T TOra Ce Kao MOKpPeTayH MOCTYINKA allCTPaKTHe
HOpPMaTHBHE KOHTPOJIE T10jaBJ/byjy He caMo deiepaHU MOJUTUUYKHU OpraHH,
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caBe3HU NapJlaMeHT U caBe3Ha BJla/ja, Hero U opraiu ¢esiepaJHUX jeiUHUIIA.
Opranu ¢pesepaniyje HayeIHO NoKpehy NocTynak NpOTUB HOPMAaTUBHUX aKaTa
desepasHUX je/MHULA, @ OpraHU deslepalHUX jeAUHULA IPOTHUB HOPMaTUBHUX
aKaTa caBesHe JipXaBe.

Kaza je ped o yHUTapHOj ApKaBy, OJ, 3Hadaja Moxe Jia OyJie lbeH CTeleH
JeleHTpanusanuje. Moryhe je fa ancTpakTHY KOHTPOJy, OopeJ opraHa
Jp>KaBe, MHULMPajy OpraHy TepUTOPHjaJHUX jeJUHULA, HA IPUMep, Ay TOHOMHe
3ajeHUIlE, TIOKPAjUHe, PETUOHU U CJI. [Ipu ToMe, pa3inuuTe cy MoryhHocTu
NOKpeTama HOpMaTHUBHE KOHTpPOJIe y AipXaBaMa ca ,00M4HOM" JielleHTpaJiu-
3alUjoM OJf [ip>KaBa ca perMOHaJIHOM MJIM NOKPAajUHCKOM ayTOHOMMjOM, He-
3aBMCHO OJi TOTA /ia JIM je Ta ay TOHOMHja CUMeTPHUYHA, Kao LITO je TO CAy4ajy
Wtanuju u lllnaHuju, Uy je acuMeTpU4Ha, Kao y Peny6sunu Cp6uju.

Moryhe je fa u caMm ycTaBHHU cy/ ex offo, o cayk6eHO0j AYKHOCTHU, TIOKPEHE I0-
CTyTNaK alcTpaKTHe HOPMaTHBHE KOHTPOJIE, aKO je pelllaBarmbe OBOT YCTABHOT
criopa MpeTXo/[HO MUTake 3a pelllaBakbe JPyror yCTaBHOI CIopa U3 Haj-
JIEXXHOCTH YCTABHOT CYZa.

2.1. YnopedHo nokpemarse ancmpaKkmHe KOHmMpo.Jie Hopmu

EBporicku MoJies1 ycTaBHOT IpaBocyha je 3anpaBo ayCTPUjCKO-HEMAYKH MoJel
YCTaBHOT CyJ0Bama KOjH je y CBOjJUM HajBaXXHUJjUM eJIeMEeHTHUMa IIpeyseT, V3
u3sBecHe MojuduKanuje, y BehuHU eBpONCKUX Ap:KaBa. AyCcTpHja, pKaBa Koja je
NpBa yCTaHOBHUJIA Oce6aH yCTaBHU CY/[, IpUMep je ,caabe” degepanuje koja ce
y TeopHuju, 360r MUHUMAJIHe IpUuMeHe geJlepaHOT Havyesa, CMaTpa IpUMepPoOM
L,yHUTapHe ¢enepanuje”. Unak, YcTaBHOM CyAy je NPBEHCTBEHO OMJia HAMEHEHA
byHKUMja yyBapa ¢esepasHOr ApxKaBHOT ypehemwa. 3a aycTpujcky, leHTpaiu-
30BaHU MOJieJ1 yCTAaBHOTI CYyACTBA y KOMe NOCTOjU caMo jeAaH, CaBe3HU yCTaBHU
CyJ, KapaKTepUCTUYHO je MOCTEINEHO IMpehe Kpyra oBaltheHUX MOKpeTaya
MOCTYIIKA allCTPaKTHE HOPMAaTUBHE KOHTpoJie. OBaj MpoLec je HAa KpPajy LOBEO
Jl0 yBobhemwa orpaHryeHUX MOI'yhHOCTH U 3a [T0jeJUHIIA HA HEMTOCPEJHO MTOKpe-
Takbe NOCTYINKa KOHTPOJIe YCTABHOCTH 3aKOHaA.

[IpeMa M3BOpHOj peAakLUju YcTaBa AycTpHje, IpeJior 3a OLleHY yCTaBHO-
CTH HOpMAaTUBHUX aKaTa (3aKOHA, ypea6Hu U Ap:KaBHUX YTOBOpaA) MOTJIU Cy Ja
[OCTaBe je/JUHO MOJUTHUYKHU JIp>KaBHU OpPTraHu, caBe3Ha U 3eMaJbCKa BJAJa,
aJsiu He U cyoBU. HoBesioMm YcTaBa oz 1929. rofviHe npaBo Ha MOKpeTakbe Mo-
CTyINKa A06UJIM CYy HajBUIIMU CYL0BH, BpXOBHU cyJ U YIpaBHU cyj, O] ycC-
JIOBOM [1a Ce MUTae YCTABHOCTH, Ka0o NMPEjyAULOHO, IOCTABUJIO y TOKY pe-
l1aBakba crnopa npej TUM cyfoBuMa. OcTaJuM cyZ,0BMMa OBO [IPaBo HUje 6110
npusHaro. lllTaBuile, U3puyYKUTa yCTaBHA HOpPMa NpeABUbasa je Ja KOHTpoJIa
Ba/baHOCTHU NPABUJIHO NPOIJIallleHUX 3aKOHA HUje ¥ HaJJIEXKHOCTH PeJJOBHUX
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cyZioBa. YCTaBHHU Cy/ je Morao ex offo, mo cyy6€eHoj AY>KHOCTH, Jja IOKpeHe
MOCTYTaK OljeHe YCTaBHOCTH 3aKOHA, aKO Ce TAKBO MU TakEe 0CTaBJ/baJIo y CIIO-
pPOBHMa KOje je pelllaBao Kao Cy/ IpBe U ocJieibe HHcTaHe. C pyre cTpaHe,
CIIOPOBE 0 3aKOHUTOCTH, KAKO CaBE3HMUX TaKO M 3eMaJ/bCKUX MPOIHCA, MOTJIN
Cy /a MOKpeHy OUJIO caBe3Ha OUJI0 3eMaJbCKa BJ1a/la, aJlk U CBU CYZ0BU KOjU ¥
MOCTYIKY IbUX0Be NPUMeHe U3Pa3e CyMibY Y FbXOBY CarJIaCHOCT Ca 3aKOHOM.
YcTaBHHU Cy/l je MOTao /ia y CJ1y4ajy olleHe 3aKOHUTOCTHU M0/I3aKOHCKUX aKaTa
MOKpeHe NMOCTyNaK ex offo, moJy UCTUM yCJIOBOM Kao y cJy4ajy opULUjeJTHOT
HCNMTHBAaba YCTABHOCTH 3aKOHA.

JloHolIeweM ycTaBHOT 3aKoHa o 1975. rojuHe y AyCTpHjU Cy NpoLIUpeHe
MOryhHOCTH 3a MIOKpeTake MOCTYIKa HOpMaTHUBHe KOHTpoJie. [[paBoM ycTaBHOT
paHrayTBpheHa je ciieseha sincta Mmoryhux nokperaya mocTynka HOpMaTUBHE
KOHTpOJIE:

a) BpxoBHHU cy/i, Kao M CBAKH CYJ KOjU OAJIyUYje y IpyTroj UHCTAHLU (4/1.89 CT. 2
B-VGY), YupaBuu cya (41.135 cT.4 B-VG), He3aBUCHU yIIpaBHU CEHATH ¥ 3eMJ/baMa
(4s1. 129a cT. 3 B-VG) 1 He3aBUCHU caBe3HU ceHaT 3a a3uJ (41.1291 cT.6 B-VG)
“Majy oBJaltherme Ha OCIOpaBamke 3aKOHA Koju 6U Tpe6GaJsio Ja NpHUMEHE,
YKOJIMKO UMajy CYMIbY y HbUXOBY YCTaBHOCT. [loJi uCTUM npeTnocTaBKaMa
YcTaBHU CYyA 0 C1YK6€EHOj Ay KHOCTH MO2Ke [1a CIIPOBe/ie MOCTYaK UCIUTHBAba
yCTaBHOCTH 3aKkoHa (4J1.140 cT.1 B-VG). [Ipu ToMe, 6e3 063upa LITO je ped o
KOHKDPETHOj KOHTPOJIU ,HHje pesieBaHTHO Jja JIU IPOTUBYCTAaBHOCT UMa [IejCTBa
Yy KOHKpeTHOM cJiy4ajy” (Walter, Mayer, 2000: 476).

6) CaBe3Ha BJIa/ia je oBJanheHa Ha oclopaBakle CBAKOT 3eMaJ/bCKOT 3aKOHA,
HE3aBUCHO 0/1 TOCTOjakba UJIK HETIOCTOjatha KOHKPETHOT MOBO/IA UJIU CIIOPHOT
cayyaja (4s1.140 cT.1 B-VG).

1) CBaka 3eMaJbCKa BJIaZia je MO3BaHA Ha OCHopaBamwe cBakor (jou Baxeher)
caBe3HoOr 3akoHa (41.140 cT.1 B-VG).

n) Tpehuna ysaHoOBa jefHOT Of apJlaMeHTAapHUX ,0MOBa, HaljoHaIHOT MU
CaBe3Hor Beha, Moxe 360I TPOTUBYCTABHOCTH Jla OCIIOpaBa caBe3He 3aKOHe
(41.140 cT.1 B-VG).

e) TpehnHa 4ysaHOBa 3eMaJbCKOT MapJIaMeHTa MOXe Jla 0CIopaBa 3eMaJbCKU
3aKOH, aK0 3eMaJbCKHU yCTaB 0BO oJipehyje (4s1.140 cT.1 B-VG).

f) CBako siMIle MOXe /a oClopaBa 3aKOH 300T HheroBe NPOTHBYCTABHOCTH,
KaJa TBpP/AH Jia je 360r Te IPOTHBYCTABHOCTH HENOCPELHO NOBPehEeHO ¥ CBOjUM
NpaBUMa, Y3 YCJIOB /1A je 0Baj 3aKOH IPOU3BEO JlejCTBA IpeMa [peMa OBOM JIULY
6e3 IoHOollIeHka CYyZCKe 0JIIyKe UJIH 6e3 oHOoIIewha peliera (41.140 cT.1 B-VG)

1 B-VG (Bundesverfassungsgestz) - CaBe3Hu ycTaBHU 3aKoH (YcTaB AycTpuje)
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Y oBoM cJyy4ajy, AaKJie, Ioje[jUHAL je oBJalleH Ha MOKpeTalkbe HOpMaTUBHE
KOHTPOJIE jeIUHO aKo je HeloCcpeJHO NoroheH y cBojoj NpaBHO 3allTHNEHO]
cdepy, 6e3 NpeTXOoAHOT JJOHOIEeHha 0je JUHAYHOT aKTa..

Y Hemaukoj anicTpakKTHY HOPMaTUBHY KOHTPOJIY MOTY Takohe Jja HOKpeHY
pPa3JIMYUTH HOJTUTHUYKH APKAaBHU CYyBjeKTH, HE3aBUCHO 0J] KOHKPETHE IpUMeHe
HOPMAaTHUBHOTI aKTa YMja ce OlleHa YCTaBHOCTHU 3axTeBa. OBJiamiheHu cy caBe3Ha
Y 3eMaJbCKa BJaza uiau tpehuHa yranosa bynpaecrara (41.93 ct.1 1.2 GG?).
OpusamwrheHu npeAJior je, AakJie, pe3epBUCaH 3a I10jeJHUHe yCTaBHE OpraHe caBe3a
WJIM 3eMaJba. JlonyCTUBOCT Npe/Jiora Be3aHa je 3a obpasJ/aramwe HHTepeca Ja
ce U3BpIIH OlleHa ycTaBHOCTH (41.76 BVerGG?®), jep ce ,ycTaBHHM CyI He 6aBU
NMPaKTUYHO HEBAXXHUM, CAMO TEOPHjCKU CYMHUBUM NUTawmbuMa“ (Maunz,
Zippelius, 1994: 259). AicTpaKTHOM HOPMaTUBHOM KOHTpPOJIoM o6yxBaheHo
je caBe3HO WJIM 3eMaJbCKO NPaBo OMJIO KOr cTeneHa. [locTynak ancTpakTHe
HOpPMaTHUBHE KOHTPOJIe MOXe Jla Oy/Je 06jeIubeH ca IOCTYIKOM pelllaBamha
opraHckor uau ¢pegepassor cnopa (4193 ct.1 1.1 uau 3 GG), ako npeasaray
HOpMaTHUBHE KOHTpPOJIe TBP/JIU /la CY OCIIOPEHUM 3aKOHOM noBpeheHa werosa
IpaBa UJIM lberoBa yCTaBHA Ha/JIEXKHOCT. Y 0BOM CJly4ajy OlieHa YCTaBHOCTHU
ce BpPLIM Kao IPeTXO0JAHO MUTamwe. YCTaBHOCYZCKO UCIMTHBabe HOpMe 3aKOHa
MO2Ke Jla Ce IOKPeHe U YCTaBHOM »xaJsiboM. Ha npegJior je osamheH cBako Ko
TBPAU [l je 3aKOHOM HelocpesHO MoBpeheHo jelHO HeroBO OCHOBHO MPaBo
unu ofpebena, nojeiHaYHO HaBeJleHa yCTaBHaA IIpaBa, Koja Cy U3je/jHa4eHa
ca oCHOBHUM IpaBuMa (4193 cT.1. T.4a GG). YcTaBHa kaJj16a NPOTUB 3aKOHA,
CJIMYHA ayCTPUjCKOM MHJUBU/AYAJTHOM NPEAJIOTY HA HOPMAaTUBHY KOHTPOJLY,
MOXe Cce IOJHETH Y POKY 0/ TOIMHE JlaHa 110 CTyNakby 3aKOHA Ha CHary.

Y ofiHOCY Ha ayCTPUjCKU MOJIeJI, CY>KeHe Cy MOTYRHOCTH 3a oKpeTakbe aIncT-
paKTHe HOpMaTUBHE KOHTpOJIE peJ YcTaBHUM cyzioM Urtanuje. Kako y oBoj
JIP>KaBH, OpeJi PKaBHUX 3aKOHA, TOCTOjU MOKPAjUHCKO (IPOBUHIUjCKO) 3a-
KOHO/IABCTBO, IPABO0 Ha NOKpPeTamhe MOCTYNKa NPHUIIaLa KaKo JpKaBHUM, TAKO
Y MOKPAjUHCKUM IOJIUTUYKUM opraHruMa. Kazia je ped o 06/1acHUM 3aKOHUMa,
BsaJia Peny6Jivike MoXe Z1a UX BpaTH MMOKPajUHCKOM Behy Ha MOHOBHO OJ|J1y-
YHBakbe, YKOJMKO NPOIEHHU /1a IPeKopavyjy oBsalihewma NOKpajuHa UM Jja
Cy CyIpPOTHH HallMOHAJHUM HHTEpPECHMa UM HHTEepecuMa JIpyrux MoKpa-
juHa. AKo moKpajuHa MOHOBO YCBOjU CIIOPHU 3aKO0H, BJajia Peny6/Mke Moxe
[la IOKpEeHe MU Tamhe HheroBe YCTABHOCTH NpeJ; YCTaBHUM CY/I0M UJIU MU TAbe
HeroBe 1eJIMCXOHOCTHU MpeJi HallMOHAJHUM napJjaMeHToM. C ipyre cTpaHe,
NHTake YCTABHOCTH A PKaBHUX 3aKOHA MOKe Jla TIOKPEeHe Mpe/iCeJHUK TOKpa-
juHckor Beha, YKOJIMKO ce 3aKOHOM WJIM O/IJIYKOM Ca CHaroMm 3aKoHa 3aJiupe
y Ha/IJIEXKHOCT NMOKpajuHe yTBpheHe yCcTaBOM UJIM YCTaBHHUM 3aKOHOM. McTo

2 GG (Grundgestz) - OcHoBHM 3akoH (YcTaB Hemauke).
3 BverGG (Bundesverfassungsgerichtgesetz) - 3akon o CaBesHoM ycTaBHOM cyAy (Hemauke)..
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pelleme BaXKH aKo I0KpajuHa 0CropaBa yCTaBHOCT 3aKOHa Jpyre [OKpajuHe.
MHade, He NOCTOjU HUKAaKBa MOT'YRhHOCT Jla YCTaBHU CY/J, ex offo NOKpeHe NoCTY-
NaK 3a UCIIMTHBakbe 6UJIO pXKaBHUX OUJI0 NOKPAjUHCKUX 3aKOHA.

Y lllnanuju ce Ty»x6a 360r IPOTHBYCTaBHOCTH, OJHOCHO IIPE/JIOTr 1a Ce U3BPIIU
HaKHaJjiHa HOpMaTHBHA KOHTPOJIa MO3Ke MOJHETH YCTAaBHOM CYAY Y POKY Ol TPpU
Mecela o/ faHa oQUIIKjeTHOT 06jaB/bBaba HOPMaTHBHOT aKTa y CJ1yKOEHOM
ryiacuiy. Kako je ped o peruHasiHOj ZipakaBy, Ha TyKGy cy oBJiainheHu He caMo
JIp>KaBHU OpraHu, HEro U OpraHu ay TOHOMHUX 3ajegHua. Kpyr oBiamheHux
npejJsaraya je caenehu: npeaceanvk Biase, Bpanusan Hapoja (oMm6yacMaH),
HajMame 50 nocsanuka uan 50 ceHaTopa ['eHepaJsiHOT KopTeca, Ipece JHUI U
KOJIerMjaJIHUX U3BPIIHUX OpraHa ay TOHOMHUX 3aje/JHUIA ¥ CKYTIITHHE OBUX
3ajegHuna.*

2.2. [lokpematrse nocmynka nped YemagHum cydom Cp6uje

YctaB Cpb6uje U Hajasbe MpaBU pasiuKy u3Mehy mpepsiora opsauheHor
npejjlaraya ¥ MHUIMjaTUBE 3a TOKpeTake MOCTYNKa allCTPAaKTHE HOPMaTUBHE
KoHTpoJie. Ha noagHouewe npejjora YcTaBoM cy oBJsallNeHU CBU JpXKaBHU
OpraHd, OpraHu TEepPUTOpHjaJiHE AaYTOHOMUje WJH JIOKAJIHE CaMOYyINpaBe,
Kao W HajMame 25 HapoAHUX MOCJaHUKA, [JaKJie, MapJaMeHTapHa MambHHa.
MHUIMjaTHUBY 32 IOKPETakhe MOCTYIKa MOXe 1aTH CBaKo (JjoMmahe) mpaBHO UJIH
$U3UYKO JMIle, HE3aBUCHO OJ] TOTA JIa JIU je HeIIOCPe/JHO MToroheHo MpUMeHOM
ONIITEr aKTa YHjy YCTAaBHOCT ocnopaBa. Tpehu HauMH NOKpeTawka HOpMATUB-
He KOHTPOJIe je 0c0B6eHOCT MoJieJia yCTaBHOT cyAoBamwa y Cpbuju. Haume, cam
YcTaBHU Cy MOXe CaMOCTAaJIHO, eX officio, 1a IOKpeHe MOCTYyNMaK HOpMaTUBHE
KOHTPOJIE, HE3aBHUCHO O/] CJ1y4aja MpejyLAUuLAjaJTHOCTH.

Cyb6jexTn oBsaaltheHU Ha NOKpeTame OCTYIKA NpeJ, YCTABHUM CY/IOM UMajy
CTaTyC y4ecHUKa nocTynka. OBaj NoJioxaj je NpoLecHO JjaaeKo cJaabuju Hero
LITO je TO CJIyd4aj ca I0JIoXKajeM CTPaHKe y MapHUYHOM NOCTYIKY U yOIIITe
ca CTaTycoM jefiHe CTpaHe y GUJI0 KOMe OPJUHAPHOM CYJCKOM MNOCTYIKY.
AK1MoHe MOryhHOCTH y4yecHHMKa NIOCTYINKa NpeJ YCTaBHUM CY[OM CYy 3HaTHO
CKpOMHHje, jeJiBa Aa UAY JaJbe OJi IOKpeTama NOCTYIKa, jeJHOCTABHO 3aTO
LITO je MOCTyNaK HOpMaTHBHE KOHTPOJIe PeBACX0JHO 06jeKTUBHHU CIOP, a
He CIIOp KOju NpHMapHO LiMJba Ha 3aLUTUTY Cy6jeKTUBHOT NpaBa. AICTPaKT-
HU crop o6u4HO nokpehy ApxaBHU OpPraHU KOJ, KOjUX Ce I0jaBUJIA CYMbba y
YCTaBHOCT HeKe ONIITe HOpMe. TOKOM NOCTYINKa ,rocrnofapu” YCTaBHU CyJ
KOjU HHUje Be3aH AMCIO3MIMjaMa yYeCHUKa [I0CTYIKa Y OAHOCY Ha IpeJMeT
ycTaBHOT criopa. [I[puMapHu npeaMeT cropa je yTBphuBame ojHOCA HOPMU in
apstracto, carJ1acHOCT UJIM HeCarJlaCHOCT 3aKOHCKHUX U JIPyTUX ONIUTHUX HOPMHU

4 B.uJyaH 162 YcraBa lllnanuje
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CayCTaBHUM HOpMaMa. 3allITUTA Cy6jeKTUBHUX MPABA je CEKYHIapHa, OJHOCHO
camo nocpeziHa. To je ¥ rJIaBHU pasJior cjabujer NpoLecHor M0JI0aja yueCHUKa,
OJTHOCHO MOKpeTaya NoCTyNnKa HOpMaTHBHE KOHTPOJIE.

2.2.1. HHuyujamuea Hedpi+casHUX cyGjekama

WHunujaTUBY 3a OLeHYy yCTAaBHOCTH X 3aKOHUTOCTU HOPMAaTUBHUX aKaTa MOXe
JlaTU CBAKO NPaBHO WU GU3UUKO JH1LlEe, aJIU OHA UMa KapaKTep FOTOBO IIPaBHO
HeobaBe3yjyhe npeacTaBKe, HE3aBHUCHO 0/] TOTA ILITO Ce U O/ Hbe, Kao U 0]
npenJsora, 3axTeBa Ja UcnyHu oapeheHe ¢opmasiHe 3axTeBe. YCTaBHU CY/[
,CyBepeHo" oZ1yuyje fa i he NOKpeHYTH NOCTYNAK, JOHOIIEHEM pellernha
KOjuM ce UHUIIMjaTHBa NpuxBaTa. 'pahaHu, unak, HeMajy npaBo Ha actio popu-
laris, Tj. Ha HemoCpeJHO NOKPeTakbe yCTABHOCY/[CKOT MOCTYIKa, HE3aBUCHO O/}
TOTa IUTO Ce O, UHULUjaTopa He 3aXTeBa /ia J0KaXke /1a je OCIIOpeHUM aKTOM I10-
BpeheHo meroBo npaBo UK NpaBHU HHTepec. [locTynak HOpMaTHBHE KOHTpPOJIe
cMaTpa ce IOKPEHYTUM GUJI0 CAMUM MOLHOLIeheM Ipe1jIora 6110 JOHOLUIeheM
pelllera YCTaBHOT CyZia 0 NOKpeTamy nocrynka. [Ipema craBy YcraBHor cyza,
WHULUjaTUBY 3a NOKpeTakhe NOCTYIIKa HOpMaTUBHE KOHTPOJIe MOT'Y IOJHETH
camo fomaha ¢usnuKa U NpaBHa JMULa, [aKJe, He U CTPaHU Jip>KaBJ/baHU UJIU
CTpaHa npaBHa JuIa.’

Y Teopuju ce 4eCcTo HaWJIa3U Ha MUILJ/bEHE [la je UHULUjaTHUBA 3a NTOKpeTa-
e NOCTyINKa ,ipeBasuheHr UHCTUTYT" (Byuuh, 2010: 160), umajyhu y Buay,
npe cBera, MoryhHOCTH Koje rpabaHuMa cTOje Ha pacnoJiaramy NoJHOLIEHheM
ycTaBHe )xaJjibe. HauMe, y NoCTy Ky 0/lIy4MBamka 0 yCTABHUM KaJibaMa 3aXTeB
ce MOYKe 3aCHUBATH, inter alia, Ha TBP/bY A je 3aKOH, KOjU je 6GUO OCHOB 3a
JIOHOIlIee M0jeJMUHAYHOr aKTa OCIOPEHOT YCTaBHOM aJiboM, CylpoTaH
YcraBy. Y 0BOM ciiyuajy, YcTaBHU Cy/ MOKe 0HULIMjeTHO J1a TOKpeHe MOCTYIaK
3a OLleHy YCTaBHOCTH 3aKOHA, Kao IPeTX0AHO, Tj. IpejyAULUje/IHO IUTambe.
Tana ce ycTaBHa aJiba ,TapKupa“, 0fHOCHO NMPEKHU/1a ce MOCTyNakbe 10 HOj
Jl0 KOHauHe ofyke CyZia 0 yCTaBHOCTH 3aKoHa. Mo>ke ce IPpUMMETHUTH Jja OBa
nporecHa MOryhHOCT HaJIMKYje ayCTPHUjCKOM UHAMBHU/IYAJIHOM [PeJIOTY U
HeMavyKoj yCTaBHOj aJI0U M3jaBJ/beHOj HEMOCPeHO NPOTHB 3aK0oHa. Passivka je,
MebhyTuM, UITO je y jelHOM cJIy4ajy OHA pe3yJITaT caMe MpakKce YCTaBHOT cy/a
Cpbuje,ay pyroM eKCIJIMIIMTHA YCTaBHA UJIM 3aKOHCKa KaTeropuja.

Kag YcraBnu cyg CpGuje oljeHH 1a MMa 0CHOBA 3a TIOKPETake NOCTY KA T0OBOJJOM
MHULIMjaTHUBe, NOCTynakK nokpehe peueeM. U3ys3eTHo, YcTaBHU CY/| MOXKe
MEPUTOPHO /1a OAJIYYY IOBOZIOM MHUIIHjaTUBE 6€3 JOHOIIEHA TOCEOHOT pellekha
0 NMOKpeTamwy MOCTYIKa, aKO y 0JJHOCY Ha o/ipe/i0e OCIIOPEHOT HOPMaTHBHOT

5 B.cTaBoBe YcTaBHOr Cy/Jlay NOCTYNKY UCITUTHBAkA U OJIyYHBakba 10 YyCTAaBHOj XKa16H,
KOjU Cy YCBOjeHH Ha cefHULM YcTaBHOT cyZa 30. okTo6pa 2008, ogHocHO 2. anpuJia 2009.
roauHe, y: Cmasosu YcmaegHoez cyda (npeuuuihenu Tekct), beorpan 2010.
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akaTa Beh MMa 3ay3eT cTaB UJH Ka/J je y TOKY IPEeTXOJAHOT TOCTYNKa NPaBHO
CTame NOTIYHO yTBpheHo U NpUKyJbeHa NpaBHa rpaba npyxajy noyszaan
OCHOB 3a oJJly4yuBame. Y Mpakcu je oBa ,ckpaheHa" mpouenypa nocraJja
IIpaBUJIO, KOje He MO>Ke Jla Oy/ie IPUMEHEHO je/JUHO aKo je IpeMeT HOpMaTUBHE
KOHTpOJIe 3aKOH UJIU CTAaTyT ayTOHOMHe NOKpajuHe UJIM jeJUHMLe JIOKAJIHe
camoymnpase.® Kazg YcraBHu cyg Habe fa je MHUIIMjaTHBA HEIPUXBAT/BUBA, jep
HM3HEeTHUM pa3J/io3MMa oCllopaBakha HUje NOTKpelJ/beHa TBpAha la MMa 0CHOBa 3a
NIOKpeTake NOCTYIKa 3a OL|eHY YCTaBHOCTH UJIYM 3aKOHUTOCTH, UHUIIMjAaTUBY he
pelieeM oa6anuTh.” To 3HA4YH J1a pa3/io3U KOjU Cy HaBeJIeH! Y MHUIUjaTUBH,
Kao ¥ ’bUX0BO YCTAaBHONPABHO 06pas3J/ioKemwe, HUCY JOBOJbHU Jja 61 YcTaBHU
CyZA nokpeHyo noctymnak. C jpyre cTpaHe, Ka/Zl YCTaBHU Cy/i HAKOH CIIpOBeJIeHOT
NOCTYIIKA OLleH! J1a 3aXTeB 33 yTBphHUBame HeyCTaBHOCTH UJIM HE3aKOHUTOCTH
Y3 MHULUjaTHBe [I0BOJIOM KOje je IOKpeHYT NOCTyNaK, HUje OCHOBaH, JjoHehe
OJI/IYKY O FberOBOM 0/i6Hjatby.’ Y 0BOM cJiy4dajy YCTaBHH CY/I je CBOjUM pelllerheM,
,0JIaK0" MpUXBaTajyhu HHULUjAaTHUBY, JOHEO pellekhe 0 IOKpeTahy MOCTYIKA,
aJlv je HAKOH HeroBor ClipoBohema 0 ycTao” o4 yTBphrBama HecarJlaCHOCTH
ca YctaBoM UJiM 3aKoHOM. MHaue, y6e1/bHBO Hajeehu 6poj mocTymnaka Hopma-
THUBHe KOHTpoJIe, Tpeko 90 nmponeHaTa, NIOKPEHYT je IOBOJOM HHULIMjaTHUBeE.

2.2.2. I[Ipedaoz dpr#casHUX op2aHa

Kpyr oBnamheHux mnpejJiaradya 3a HOKpeTame MOCTYIKa HOpPMaTHBHE
KOHTpOJIe YCTaBOM je U HaJaJsbe NPUJANYHO UPOKO ofpeheH. [locTynak 3a
OLleHY yCTaBHOCTH U 3aKOHUTOCTH MOT'y Z1a IOKPEeHY Jp>KaBHU OpraHy, OpraHu
TepUTOpPHjaiHe ay TOHOMHUje UJIH JIOKAJIHe CaMOoyIlpaBe, Kao U JleCeTHHA cacTaBa
HapojHe cKyNIITHHE, Tj. HajMakbe 25 HapogHUX nocaaHuka.’ [loctynak ce
CcMaTpa HOKPEeHYTHM /IaHOM IO/[HOIIeHha YPEJHOT IpeJiora YcTaBHOM cyay.'’

Y oaHocy Ha YctaB of 1990. roguHe cajia je Kpyr oBJauheHUX mpejJa-
raya y 3HayajHOj MepPHU CY>K€EH, aJld YHHHU Ce jOoll YBeK He 10BOJbHO. [locTynak
HOpPMaTHWBHE KOHTpOJIe, JoAylle, IPeAJIOrOM BHIIe He MOTY Ja MOKpeHY
HeJIp>XKaBHU Cy0jeKTH, OpraHH3allMje KojuMa Cy IIoBepeHa jaBHa oBJiallhemwa,
npeay3eha u ycTaHOBe, NOJIMTHYKE CTPaHKe, CHHAWKATH, yAPYKewa rpahaHa
U ApyranpaBHa Jinia. [[peMa paHujeM ycTaBHOM pellleby, HaBeJleHU CYy6jeKTH
Cy MOIVIM Jla IOKPEeHY NOCTyNlaK HOpMaTHUBHe KOHTpOJIe KaJ, OLieHe Jla Cy UM
MpaBa U UHTepEeCH HemoCpeJHO MOBpeheHU aKTOM 4Hja ce YCTAaBHOCT U 3a-

6 B.unan 53 ctaB 1 u 2 3akoHa o YctaBHOM cyay (,Cayx6enu rinacauk PCY 6p.109/07,
99/11).IlpeunuiheHy TeKCT 3aKoHa y 6a3u nojgataka UHKO/..

7 B.unan 53 cTaB 2 3aKoHa 0 YCTaBHOM CyAy
8 B.usaH 53 cTaB 4 3akoHa 0 YcTaBHOM cyAy (mpeyniineHu TEKCT)
9 wujaH 168 ctaB 1 YcraBa Peny6.uke Cp6uje.

10 uysaH 52 3akoHa o YcTaBHOM cyAy (mpeyrniiheHU TEKCT).
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KOHUTOCT ocniopasa.’’ OcTaje, MehyTuM, clOpHO /ja JIM YIPaBO CBU Jp>KaBHU
OpraHH, 0/{HOCHO OPraHU TEPUTOPHUjaIHE Ay TOHOMHUjE U JIOKAJHE CaMOyIIpaBe,
YKJby4yjyhu cyZioBe U jaBHA TYKUJIALITBA, JJOMCTA PACIOJaXKy reHepaJHuM
oBJsamhemeM 3a MOKpeTakwhe NOCTYIKA, JaKJie, MIPOTUB CBUX HOPMATHUBHUX
aKTa KOjH YOIIITe M0/JIeXXy HOPMAaTHUBHOj KOHTPOJIH.

3a pasJyiuKy oJi APYTUX YCTAaBHUX pelllelha Koja MpeLusHo ofpehyjy Jucty
JIP’)KaBHUX OopraHa oBJlallNeHUX Ha MOKpeTame YCTAaBHOCYACKOT MOCTYIIKA,
Kao U HOpPMAaTHBHUX aKaTa NPOTHUB KOjUX TO MOTY Jla YUUHe, U3IJeJajo 6U
Jla CBM oBJyIalINeHH NpeJjiaradyy pacrnoJsiaxy oniiTHUM oBJaihemeM Ha Mo-
KpeTame NOCTYyIKa npej YcTaBHUM cyfoM. Ca CTAaHOBHUILTA JIOTHUKE U [JUJ/ba
NOKpeTamka HOPpMAaTHBHE KOHTPOJIE, 0Baj 3aK/by4akK ce, Mehy THM, He 6U MOTao
y CBeMy NPUXBATUTHU. 3aK/by4YaK Y OBOM CMHUCJY NocebHO 6U GHO CIOpaH,
KaJla Cy y NUTalby OpraHu TepUTOpPHjaiHe ay TOHOMHje U JIOKaJIHe CaMoyIIpa-
Be KOju 6H, ako 6U ce oJiroBapajyha ycTaBHa HopMa ocMaTpaJia U30J10BaHo,'?
Tpe6aJsio a pacnoja)xy reHepaJJHUM oBJjalIhewmeM.y 0OLHOCY Ha CBe HOpMa-
THBHE aKTe KOju I0/I/1eXKy YCTAaBHOCYACKOj KOHTPOJIU. MehyTHM, ako ce y 0BOM
KOHTEKCTY UMajy y BUAY U oJipe/ibe YcTaBa KojuMa ce ypebhyje nocebHa 3aui-
TUTA MOKPAjUHCKE ay TOHOMU]e U JIOKAJIHe CaMoyIpaBe,'® MorJio 6U ce 3aKJby-
YUTH /1a OPraHU ay TOHOMHU]e 1 JIOKAJTHE CAaMOYyIpaBe 3alpaBo PacHoJiaxy caMo
creLyjasHUM oBJaliheweM Ha NOKpeTamhe YCTaBHOCYACKOT NOCTyNKa. Tume
61 0BO oBJalIheme in toto 6110 y PYHKIMjU 3aIUTHTE yCTaBHUX NO3ULAja OBUX
TepUTOpUjaJHUX jefuHuILA.. [Ipes YcTaBHUM cyJoM OHe MOT'y TO6UjaTH HOpMa-
THUBHe akTe Peny6inike Cpbuje, 0JHOCHO OMUITE AKTE APYTUX jeJUHULLA JIOKAJIHE
caMoyInpaBe, 0JHOCHO ay TOHOMHE NIOKPajuHe, je JUHO N0/ YCJI0BOM Jja OBU aKTHU
noBpehyjy ,IpaBo Ha MOKPAjUHCKY ay TOHOMHUjY ", OJJHOCHO ,lTPaBO Ha JIOKAJTHY
camoynpaBy” (MapkoBuh, 2008: 555). Y npakcu YcTaBHOT cyaa, MehyTum, oBo
PECTPUKTHUBHO CTAHOBUIITE HUje NpUXBaheHOo, TAKO /1a ce jeANHUIIAMA JIOKAJIHE
caMoyIpaBe, Kao ¥ ay TOHOMHOj IOKpajuHU, IpU3Haje reHepaJiHo oBJaliheme
Ha MOKpeTame MOCTYIIKa HOpMaTHBHE KOHTPOJIE.

Kapza je pev o p»kaBHUM OpraHrMa, He O ce MOrJia 6€3yCJI0BHO IPUXBATUTH
HU TBP/bA /1a CBU IP>KAaBHU OPTaHU PacloJiaXky reHepaJHUM oBJialihemneM
Ha IOKpeTame MOCTYNKa yCTaBHe KOHTpoJe. [losazehu o bUXOBe onute
yCTaBHe MO3UIlHje, YCJIO0BbeHe PYHKIIMOHATHOM M0/IeJIOM YCTAaBHONPAaBHUX

11 yuan 128 ctaB 2 YcraBa Peny6.sinke Cp6uje 1990.

12 Ynan 168 ctaB 1 YcraBa Peny6snke Cpouje.

13 B.usad 182 ctaB 2 u usiaH 193 ctaB 2 YcraBa Peny6suke Cp6uje. MHaye, 3aKOHOM 0
JIOKAJIHOj caMoynipaBH (4saH 98 ctaB 11) cnenujaaHo oiamhewme Ha o6Hjabe OJIyKa U
ONLITHX aKaTa jeZJHHUIIA JIOKAJIHe CaMOyIIpaBe /10/ie/beHo je join u CaBeTy 3a MehyHanuo-
HaJIHe 0ZiHOCe. YCJIOB je Jla OBO TeJIO CMaTpa /Jia cy bhuMa noBpeheHa npaBa npunajHuKa
CPIICKOI HapO/a UJIM HAaLlMOHAJHUX MakbUHA KOje CY Y ’heMy NIpeCTaB/beHHU.
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oBJalthema, TJe ce HeKU AP>KaBHU OPTaHU UCII0/bABajy Kao CaMOCTaJHU U He3a-
BHUCHU Y CBAaKOM INOIJIEAY, 0K CY APYTH CAMOCTAJ/IHHU jeIUHO Y OPraHU3aLMOHOM
nau GYHKIIMOHAJIHOM CMUCY, UMajyhu flajbe y BUAY y3ajaMHe OJJHOCe Ap>KaB-
HUX OpraHa, Ha/|30pHa oBJlallhemwa jeJHUX IpeMa J|pyruMa, ydelihie y IOCTy Ky
JIOHOIllethba HOPMaTUBHUX aKaTa U Jp., I0Kasyje ce y yCTaBHOj CTBAPHOCTHU Jia
cy ,cTBapHe“ MoryhHocTH 3a Boheme yCTaBHOT CllOpa y HEKUM CUTyaldjaMa
de facto orpaHuYeHe, aKO He U IOTIYHO UCKJ/by4yeHe. OBO ce Haj6oJbe MOKe Mo-
Ka3aTH Ha IpUMepy KOHTPOJIe yCTAaBHOCTH 3aKOHA. Huje NpuXBaT/bUBO HU Y
NPaBHOM HHU Y MOJUTUYKOM CMHUCJIY Jla AP>KaBHU OpraHU Koju Cy y4yeCcTBOBaJIU
y AOHOLIEeHY 3aKOHA KaCHHUje 0CIIopaBajy KheroBy yCTaBHOCT. HeMa HUKaKBOT
cMUcJIa TBpAUTHU Jja HapogHa CKyNIITUHA MO>Ke /la IOKPEeHe TOCTYNaK 3a OLleHy
YCTAaBHOCTH 3aKOHA, Ka/ia MOXe jeJHOCTABHO Jla NPUCTYNH NIPOMEHH 3aKOHaA
WJIM [1a YTBPJU IPECTaHaK keroBOT BaXKekha, 0JHOCHO Ka/ja TO MOXKe YYUHUTHU
jeiHa JeceTHHA BbeHOor cacTtaBa. CJIMYHa KOHCTaTallMja MOXe /1a BaXKU U 3a
Biapny, koja uMa He caMo GaKTUUYKK MOHOIIOJ Y Tpejaramwy 3aKoHa, Hero u
HOCH MOJINTUYKY O TOBOPHOCT Npe, HapoJHOM CKYNIITUHOM 3a pellera Koja
joj mpepnaxe. C fpyre cTpaHe, HU NpeAceHUK Peny6ivKe HeMa INTUTUMUTET
Ha no6ujame yCTaBHOCTU 3aKOHA, KaJa Beh uMa yctaBHO oBJjalnhemwe Jja u3s-
[JIacaHU 3aKOH, y3 MUCMEHO 06pasJioKemwe, BpaTu Hapo/iHOj CKYNIITUHU Ha
IIOHOBHO OJJIy4MBame. JenHO ako Hapo/Ha CKynuTHHA NOHOBO M3TJaca
3aKOH, NpeJiceJHUKK Peny6JiMKe je JIerUTHMaH /ja IOKPeHe NOCTYHaK Mpej
YcTtaBHUM CcyZ0M, 6€3 0631pa IITO je NIPEeTXOAHO J0HEO YKa3 O ler0BOM Npo-
riamewy.* IlITo ce TUYe CyZ|0BA, 10 HALIEM MULI/bEHY IPUPOAU U YCTABHOM
[10JI03Kajy Cy/l0Ba He 0/r0Bapa reHepaJiHo oBJjlallhere Ha TIOKpeTakme NOCTYI-
Ka allcTpaKTHe OlleHe YCTAaBHOCTH 3aKOHA U Apyrux nponuca. Cyacke ozy-
Ke 3aCHUBAjy ce Ha YCTaBy, 3aKOHY, IOTBphHeHOM MehyHapoLHOM YroBOpY U
OpOMKCY IOHETOM Ha OCHOBY 3aKoHa .!° BesaHoCT cy/joBa 3a 3aK0H GuJia 6u
JloBeJleHa Y NIUTakbe, ako OU Cy/l0BM HeOTpaHMUYeHO 6UJM oBJallheHu jAa in
apstracto ocnopaBajy yCTaBHOCT 3aKoHa. tbuMa jefjuHo npunaza npaso Ja
nokpehy MHIIUEHTHY HOPMAaTUBHY KOHTPOJY.

Kako ce opranu ayToHOMHUje 1 JIOKAJIHE CAMOYTIpaBe Y TPaKCH BUIIE KOPUCTE
ClellMjaJIHUM OBJIallheweM, IPEOCTaje Ja TeHepaJHUM oBJalihewmeM Ha
no6ujame YCTAaBHOCTHU 3aKOHA, OCUM NapJaMeHTapHe MambHHe, PACIoIaxy
He3aBUCHe Jip)KaBHe UHCTUTYIUje, HaZiI30pHA U peryjaTopHa TeJia, Kao IITO
cy 3alITUTHUK rpahaHa, /lp>kaBHa peBU30pCKa HHCTUTYMja, HapoHa 6aHKa,
BHCOKY caBeT Cy/ICTBa, JaBHO TYKUJIAIITBO, KOjU CY YCTAaBHU JIPXKaBHU OPTaHH,
kao 1 [loBepeHuK 3a uHPOpMHUCatbe, [loBepeHUK 32 3aIUTUTY PAaBHOIIPABHOCTH,

14 Tlpencennuk PenyGurKe je 1o cajia NpeAJIOrOM 3aXTEBao jeJUHO OlleHy GopMaJiHe
yCTaBHOCTH 3aKOHa O pafy.

15 B.unan.145 cTaB 2 YcraBa Peny6suke Cp6uje.
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AreHuuja 3a 60pOy NPOTHUB KOPYIILMje U JPyTH OPTaHU WUJIU TeJsa KOHCTH-
TyHcaHa 3aKOHOM. Y mpakcH, MehyTum, Ap>kaBHU OpraHH, lla U He3aBHUCHA
Ha/I30pHa U peryJiaTopHa TeJia, je/iBa ZIa Ce KOPUCTe YCTaBHUM OBJalihemkeM
Ha [IOKpeTakhe HOpMaTHUBHE KOHTpoJIe. IbUXOB JONPUHOC ¥ IOKPETakhy Mexa-
HM3Ma 3a 3alITUTY YCTaBa MOXeE Ce CMaTPaTH 3aHeMapJ/bUBUM.

2.2.3. [lokpemarse nocmynka ex offo

[locTynak 3a o1ieHy YCTaBHOCTH HJIM 3aKOHUTOCTH YCTaBHH CyZ MOKe [1a I0-
KpeHe caMOCTaJIHO, HAa OCHOBY O/IIYKe KOjy JoHOCH ABOoTpehuHckoM BehnHOM
rJlacoBa CBUX cyzudja.'® [locMaTpaHO U3 HavyeJHO MPaBHUX Pa3Jiora, MoKpe-
Takbe NMOCTYINKa ex offo BeoMa je clopHO. Y CTPOTo MPaBHOM CMUCJY, He 6U
ce MOTJIO MPUXBATHUTHU OBJallhewe YCTAaBHOT CyJia /la caMoCTaJHO nokpehe
MOCTyMaK HOPMaTUBHE KOHTPOJIE, HE CaMO 3aTO UITO Ce TUMe Mpejyauiupa
IEeroBa KOHauHa 0/JyKa, Behy ¥ 3aTo WTO ce 0QUIHjeTHO TOKpeTaE M0-
CTyINKa NPOTUBY IPAaBHOM HayeJly Jla HeMa CyioBama 6e3 Tyx6e, nemo iudex
sine actore, 0JlTHOCHO IPaBUJIy Jla HUKO He MOXe GUTH Cy/Jlhja y CBOjOj CTBapH
nemo iudex in re suo.. 360r Tora je ,cJayk6€HO" MOKpeTakhe MOCTyNnaKa BeoMa
pesak u3y3eTak KOju ce, oAyIle, MOXKe HahH y yiopeHOM YCTaBHOM IpaBy,
aJii je OTPAaHUYEHO CaMO Ha CJydYajeBe KaJila Ce HOpMaTUBHA KOHTPOJIA jaBJba
Kao NPeTXO/HO MMTakbe 32 pelllaBambe HEKOT APYTOT YCTAaBHOT CIIopa.

Y Teopwuju ce yrsiaBHOM He IIpUXBaTa JleJI0OBalkbe YCTABHOI CyJa suo sponte,
JlakJie, oBJaliheme opraHa Koju BpLIK HOPMaTUBHY KOHTPOJIY Ia CAMOCTAJIHO
nokpehe noctynak KOHTpoJie U TUMe caMOCTaJIHO ofpehyje weH npeaMerT.
Kaza yctaBHU cyz caM nokpehe nocTynak MCIUTHBawka HOPMHU, OH/ZA je ro-
TOBO U3BeCHO Jla he ’eroBoM 0/lJIyKOM GUTH KOHCTaTOBaHa HECArJacHOCT ca
YcraBoM. 3auTo 6u ce, MHAue, CYZ OJIIYYHO0 Ha TOKPeTae MOCTynKa? Y cBakoM
cayyajy ,apejyauuupana” oAJiyka yCTaBHOL Cy/ia, Koja ce JoHOCH BehuHOM
IJ1acoBa, a He ABoTpehuHckoM BehnHOM, BeoMa je 6113y rpaHUle MOJUTHYKOT
OJly4YHUBama Kojy YCTaBHU CYJL HUKAKO He 64 cMeo Aa npesasd. Odunujento
MOKpeTamwe NOCTYNKAa HOCU ca CO60M PU3MK BeJIMKe KOHLleHTpanuje Mohu y
noceJ1y YCTaBHOT CyZia KOjH je y MO3ULIUjH J1a ,,6upa“ 3aKoHe Koje he moABprHy TH
yCTaBHOj KOHTpPOJIU. TUMe ce cBakako npeMallyje ’eroBa yjaora ,HeraTUBHOT
3aKOHO/ABIA", jeTHOCTABHO /10J1a31 Ce Ha TePeH MOJMTUYKOT NPOIehbUBabha.
Y cBOjoj AoCa/jallikb0j TPaKCH YCTaBHU CY/L je C pa3JIoroM 610 BeoMa y3/IP>K/bUB
y Kopulthewy oBor opuliMjesHOT oBJalihemwa, Ma U Kaja ra je NpuMembUBa0
Hajuelwhe je To 6MO0 C/y4aj ca OLLEHOM YCTABHOCTHU U 3aKOHUTOCTH I10/13aKOH-
CKHUX aKaTa. JeZJMHU 0306U/bHUjU U3y3€eTaK je ex offo ucnuTUBarbe YCTAaBHOCTHU
3aKoHa 0 YCTaBHOM CYAy, Ka/Jia je YCTaBHU CY/ 3aKJ/by4HO [la je ©3MeHaMa 0BOT
3aKOHa CYIUTUHCKHU JI0BeJleHa y TN Takbe lheroBa yCTaBHa yJI0Ta y HellOCpPeLHOj
3aLITUTH JbYJICKUX U MAaUHCKUX NpaBa U cao6oxa.’”

16 B.usan 50 ctaB 2 3aKoHa 0 YCTaBHOM CyAY.
17 B. Opgnyka YcraBHor cyaa Cpouje Y3 -97/2012.
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CaMocTaJsIHO MOKpeTake NOCTYNKa HOpMAaTUBHE KOHTPOJIE HUje jeJUHU CIYy4aj
npuMeHe oQHUIMjeJIHOT Haye/la y YCTABHOCYACKOM NocTynky. Kaja nocryna
o NpejJory WJIU UHULMjaTUBY, YCTAaBHU CyJ, HUje OrpaHUYEH 3aXTEBOM,
TaKoO /Jla UCIUTHUBake MOKe /ia IPOLIUPU U Ha oJipe6e HOPMATHUBHOT aKTa
KOje 3aXTeBOM IpejJiaradya MU UHUIUjaTOpa HUCY OCIIOPEHE, aJju Ce, IpeMa
CTAaHOBUIUTY YCTaBHOT CyZa, Te oJpeJbe HaJaze y 6JHUCKOj CUCTEMATCKO]
Be3H ca 0CIOPpeHUM HopMaMa, YuHehu ca ’bruMa HepacKU/AUBY IPABHY LieJIUHY.
lllTaBu1le, Kaz oBalheny npeJiarad MM MHULM]jATOP OAYCTaHe O/ IpeAJIora,
OJJHOCHO WHUIUjaTHBe, YCTaBHHU CYJ MOXe J1a HAaCTaBU MOCTYNaK 3a OLeHY
YCTABHOCTH MJIM 3aKOHUTOCTH, aKO 3a TO Hahe ocHoBa.'® ¥ npakcH, YcTaBHH
CyJi Ce 4eCTO KOPUCTHU OBUM IpOLieCHUM MOryhHOCTUMa KojuMa ce, 3a1paso,
MOCTHKe TOTOBO UCTHU NMpPaBHU edeKaT Kao y Cc/ay4dajy NOKpeTamwa NOCTYIKa
ex offo. 3a YcTaBHU CyJ MHULMjaTUBA MOXe Jia 6y/ie caMo 3roJiaH OBOJ, 1a ce
KOHTPOJIM yCTaBHOCTH MO/ BPrHe HOPMaTUBHU aKT in totum, y ceemy. [Ipo6ieMmu
MOT'y HacTaTH, MehyTuM, Kajla YCTaBHU Cy/, IPOLIMPU UCIUTUBAa€ Ha HOPME,
KOje ca acneKTa CUCTeMaTCKe Be3e UJIM jeIUHCTBEHOTr 1iMJba, HUCY y 6JINCKOM,
HelnocpeJHOM 0JJHOCY ca OCIIOPeHUM HopMaMa UJIH, vice versa, KaZia IponycTu
Jla CBOjOM O/IJIyKOM 00YXBaTH CBe aclleKTe HOpPMaTUBHOT peryJicamba Koju CBU
3ajeJ{HO YMHE jeJJaH HOPMAaTUBHU KoMILJIeKc."”

3.[lokpeTame NOCTYNKa KOHKPETHE HOPMaTUBHE KOHTPOJIe

3a pa3JiMKy oJ1 allCTpaKTHE, MHIUEHTHA KOHTPOJIa HOpMHU nokpehe ce jeinHO
Ha 3axTeB cyZoBa. Y HeMaukoj ce oHM Ha3UBajy ,CyAHjCKHU IPeaJo3u”. Y 0BOM
CJIy4ajy YCTAaBHOCT, OJJHOCHO BaKekhe jeJ[He OMIITe HOPME je 32 peJIOBHU CY/
NpejyAUIMOHO NUTabe. YCI0BY KOjH Ce 3aXTeBajy 3a MHI[U/IEHTHO aKTUBUPAbE
YCTaBHOCY/ICKOT UCIIUTHBAakha HOPMU MOTY OGUTH PAa3JIUYUTH, TAKO J1a OBUM
NpaBoOM MOT'Y Jla pacIioJia)Ky CBU CYJ0OBH UJIK CaMo CY/J| HajBUIle HHCTAHIE. Y
CBaKOM CJIy4ajy, MHLUAEHTHO yCTABHOCY/ICKO UCIIUTUBAb€ YCTABHOCTH 3aKOHA
HCKJby4dyje MOTYNHOCT Zja peZJoBHO NpaBocyhe caMocTaIHO poLewyje Aa Jn
je 3aKOH 4Mja MpUMeHa /10J1a3U Y 063Up carjiacaH yCTaBy UJIH He.

3apa3J/iMKy o/l allCTPAKTHE UM TPUHIUIIATHE KOHTPOJIE HOPMHU, KA0 KOHKPeTHA
WJIM MHIUJeHTHA KOHTPOJIOM 03HayaBa Ce yCTaBHOCY/ICKO HCTUTHUBAKE HOPMU

18 B.us. 54.3akoHa o0 YcTaBHOM cyay.

19 Takojeyoaayuuly3-.42/2008 (,Cayx6eHu..rmacuuk PC 6poj 28/2011.) YcTaBHU cyA,
NpPOLIMPHUO UCIIMTHUBAa€E U Ha 0/ipe/ibe 3aKOHA 0 U360py HAPOJHUX II0CJIaHUKA KOje HUCY Y
HUKaKBOj Mehyco6HOj cucTeMaTCKoj Be3H, (Ha4KH A0/ie/bHUBakhba M0jeJMHAaYHOT MaH/aTa),
aJiv je, ¢ Apyre cTpane, y oaayuu 1¥Y3 - 52/2008, (,Cnyx6enu riacHiuk PCY 6poj 34/2010)
NPONYCTHO Jia IPOLIXPH UCIIUTUBakbe KOMIIJIEeMEHTapHUX HOPMHU 3aKOHA O JIOKaJHUM 13-
60puMa, TAKO Jla HUje ,Kacupao“ oZpeade 3aKOHa KojuMa ce ypeDhyje moctymnak ,3amMmeHe”
0ZI00pHUKA KOjUMa je MaHAAT NPeCcTao.
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KOje UHULIMPAjy PeJOBHH, CTPYYHHU CYZ0BH, I0BOJJOM KOHKPETHUX CIIOpPOBa
0 KojuMa Tpeba Jja oayuyjy. CynpoTHa H0j, alCTpaKTHA KOHTPOJa HUTHU
ce nokpehe oJl cTpaHe peJJOBHUX CYJl0Ba HUTH je yBeJleHa 360I KOHKPETHUX
npouecHux nosoja. Koji KOHKpeTHe KOHTpOJIe ce pajiu 0 TOMe Jla YYeCHULU
jelHOT Apyror MpaBHOT Cllopa UJIM PaBHOT OJHOCA, T3B. N0/IA3HO2 CAYYajd,
3axTeBajy U YeKajy OJJIYKY yCTaBHOT Cy/la 0 Ba>)KHOCTH UJIM HEBAXKHOCTH je/iHe
re”epaJiHe HopMe. O ycTaBHOT cyZa IPeJIOrOM Ce He TPaXKu OJ1y4YuBame 0
KOHKPETHOM CJIy4ajy Kao TaKBOM, HEr0 OJJlyYuBame O ,IpABHOM NUTaY ",
JlaKJjie, 0 Ba)Kelwy MJIM HeBa)kely je/lHe 3aKOHCKe HOpMe. Y OKBUpPHUMaA
jeAUHCTBEHOT CYACKOT IOCTYIKA, KOHKpeTHAa HOpMaTHUBHA KOHTPOJIA je je/laH
MebynocTymnak Koju ce HaJla3d y CaMOCTaJIHO] U UCKJbYYMBOj Ha/JIeXKHOCTHU
ycTaBHOT cyZa. OBO pa3/IMKOBamwe yKa3yje Ha TO Jja je CarJIaCHOCT jeJjHe HopMe
Ca HajBUlle PaHTMpPaHUM NIPAaBOM y jeJHOM CJIy4ajy IPeTXO0AHO, a y i pyroM
[JIaBHO MU Tame. 3aje JHUYKO 32 00a NOCTYIIKA je [a CJyKe OuyBatby XUjepapxuje
HOPMU, CyNIePUOPHOCTH YCTaBHE HOPME, /1aKJie, 06jeKTHBHOj yCTaBHOj CTBAp-
HOCTH, a He (IpMMapHO) UHAUBU/AYAJIHO] U Cy6jeKTUBHOj NpaBHOj 3alITUTH. [Ipn
TOMe, Y CPeJMIITY KOHKpeTHe HOpMaTUBHe KOHTpPOJIe HaJla3!y Cce NnapJlaMeH-
TapHU 3akoHogaBaL,. lllTaBulie, y BehuHu AprkaBa 3aKoHOZaBal je jeJUHHU
HOpMOTBOpAl, KOju je NIOABPrHYT OBOM IIOCTYIKY. Y allCTPaKTHOM NOCTYIIKY,
MebhyTUM, HCIUTYje ce CBaKa HOpMa 3aKOHO/IaBHE W U3BPILIHE BJACTU U beH
OJZlHOC IIpeMa HajBuIleM npaBy. CMHcao KOHKpeTHe KOHTPOJIE je clipedyaBambe
Jla ce cyJiMja y3/IMTHe U3HAJ, BOJbe M Ay TOPUTEeTa 3aKOHO/|aB1ia, ako 61 MOrao
caM Jla oLewyje yCTaBHOCT 3aKoHa. KOHKpeTHa KOHTpOJIa CJIYKH JOLIEenY OJ1-
JIyKa y peJloBHOM Cy/ACKOM IIOCTYIKY Y KOjeM ce 110jaBUO ,MUHLIUJIeHT", aJIu UC-
nyHaBa U JonyHcke dyHkuuje. TuMe ITO ce onuiTe 06aBe3HUM pa3peliemheM
CIIOPHUX YCTAaBHOINPAaBHUX MU Takba ClIpeyaBajy JIUBEPreHTHE 0JlIyKe Cy/10Ba,
yCIloCcTaBJba Ce IIpaBHA CUT'YPHOCT M OZApXKaBa jeJUHCTBEHOCT IPaBHOT I10-
peTka. CMHCa0o OBOT MOCTYIKA je, AAKJIE, /jJa Ce KOHKPETHHU CJIy4aj pa3pelu
Ha jeJHOj NIOTIIYHO CUTYPHOj IPpaBHOj OCHOBH, Jia Ce 04yBa jeJUHCTBEHOCT
yCTaBHe MHTepnpeTanyje. 3a/jaTak yCTaBHOI Cy/Ja, OrpaHWYeH HA4YeJIOM CyII-
CUJIMjapHOCTH, CBO/IY CE OB/l HA HAKHA/AHO UCIIUTUBAbE U 0/l0allMBabe HOpMe
yuja je NpUMeHa JloJ1a3ujia y 063up.

3.1. [lokpemarea uHyudeHMHe KOHMpoJie ynopedHo

Y yctaBHOM npaBocyhy HeMauke npBa npeTnocTaBKa 3a IpyM3UBame YCTaBHOT
CcyZa je na pefOBHU CyJ Mpen KOjUM ce BOAU MOCTYIAK cMaTpa Ja je 3a-
KOH, YHja je mpuMeHa Moryha, npotuByctaBaH. Cys Mopa aa 6y/e yoeheH y
NPOTUBYCTAaBHOCT 3aKOHCKe HOpMe. Huje J0Bo/bHA caMo NIpaBHA CyMiba y yC-
TAaBHOCT 3aKoHa. Ha npeaJior cy MCK/by4UBO OBJ1allheHU CYZ0BY, HE U CTPAHKe
y MOCTYNKY (CYAUjCKU peJio3H). /ipyra npeTnocTaBKa je 1a, IPU 011y YU Bakby
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0 KOHKpPeTHOM IIPaBHOM CIIOpPY, 3aKOH KOjU Ce cMaTpa IpOTUBYCTaBHUM Mopa
Jla uMa oJ1y4dyjyhy, npecyZiHy yJory 3a peliaBakbe CIopa, TaKo Ja npejJor
y OBOM CMUCJIy MOpa Jia ce MoKake HeONX04HMUM. Ba)kHOCT ycTaBHOCYACKOT
O/IJIy4YHBama MOCTOjU CaMO aKo OU ce PHU JleKJ1apruCaHOj HEBAXXHOCTHU HOpMe
MOIJIO OJIJIYYUTH Apyradyuje. [I[pocTy npob6JieMH KOjU Ce jaB/bajy Y TyMadyemwy
HOpMe HUCY [0BOJbAaH pasJ/ior 3a NOJHOLIEeHe NpeAJsora YCTaBHOM CYAY.
Tpehe, npaBHEe HOpMe KoOje MOAJIEXKY UCIUTHUBAKY MOPajy Aa 6yAy MOCTKOH-
CTUTYLHMOHAJIHOT KapaKTepa, Ja Cy CTyIIMJIe Ha CHAry IocJie nocje boHckor
ycTaBa. AKO ce paZiu 0 HopMaMa Koje cy foHeTe nnpe OCHOBHOI 3aKOHa, CBaKHU
CyZ 0ZJ1y4dyje CaMOCTAJIHO O lbUXOBOj YCTAaBHOCTH, jep IPEKOHCTUTYLIMOHAJIHO
IIpaBo He yrpoaBa ayTOpUTeT 3aKOHO/aBHe BJjacTH. [I[pema ToMe, npeameT
KOHKpeTHe HOpMaTHBHe KOHTPOJIe MOry jia 6yly caMo 3aKOHU y GOpMaJIHOM
CMHCJIy KOjU CY IOHETH MOCJIe CTyNaka Ha cHary OCHOBHOT 3aKoHa.?’

Y HeMa4yKoM MO/ieJly HOpMaTHUBHe KOHTPOJIe d posteriori IpeTexy npesJio3u Cy-
[I0Ba, IOK Cy MOCTYTIM allCTPaKTHE KOHTPOJie BeoMa peTKHU. OBo He n3HeHabhyje,
jep ce mpeJyio3u CyJ0Ba CMaTpajy Kao lbUXOBA JYKHOCT, ZIOK 32 allCTPAKTHY
HOPMAaTHBHY KOHTPOJIY IIpeJJioT IpeACTaB/ba IPAaBHO OBJaUINemkE, Koje ce
MOKe, aJT1 He Mopa KOpUCTHUTH. [I[paBo noZHOLIEHA TPeAJIora 33 allCTPAKTHOM
KOHTPOJIOM FbHXOBH HOCHOIIM UITaK KOPUCTE, OCEOHO aKO /10J1a3€ 0] ONO03HUIHje.
[lapsilaMeHTapHa MakbHMHA Ce CMaTpa HajlI03BAHUjOM Ha OCIIOpaBakbe 3aKOHa in
apstracto, jep je ’eroBy yCTaBHOCT, Hajuelnhe U3 Ha4eJTHUX pasJiora, ocropanaJia
joll y 3aKOHO/JaBHOM IOCTYIKY.

Jlo 1975.roaune y AycTpuju jeauHo cy Yupasuu (Verwaltungsgerichtshof) u Bp-
X0BHU cy [ (Oberster Gerichtshof) 61y oB/aliheHH Ha TOKPETakhe UHIIUIeHTHE
HOpPMAaTHBHE KOHTPOJIE y CJIy4ajy Kajia je 0AJydHBatbe O YCTABHOCTH CAaBE3HOT
WJIM 3eMaJsbCKOT 3aKOHA HEOTXO/LHO 3a pelllaBalhe KOHKPETHOT crnopa (yHnpaBHOT,
rpabaHCKOT, KpUBUYHOT) MpeJ TUM cyAoBuMa. OcTaiu CyI0BU HUCY UMaJU
IpaBo /1a NIOKPeHY yCTaBHOCY/ICKU TOCTYTaK, jep je YcTaB AycTpuje npessubao
Jla KOHTPOJIa Ba/baHOCTH IPABUJIHO NPOTIJIallleHUX 3aKOHA HUje Y HaJIEXKHOCTH
Cy/loBa. YcTaBHOM HOBeJsioM 0/ 1975. rofiuHe YnpaBHU U BpXoBHHU Cy A cy A06UIH
MoryhHoCT ia mokpehy ancTpakTHY HOPMAaTUBHY KOHTPOJIY, IaKJie, He3aBUCHO
0/, KOHKpeTHoOr cropa. [locTynak HHIMIEHTHe KOHTpOJIe o/, TaZa MOTY Ja
MOKPEeHY CBU CYZ0BU KOjU Cy APYTOCTENEeHO HAAJIeXKHU Y MPAaBHOj CTBAPU Y

20 Yuan 100 ctaB 1 OcHoBHOT 3akoHa riacu: (1) Ykosinko ofpeheHu cyg cMaTpa fa
je 3aKOH Ha OCHOBY Kojer Tpe6a Jia ce JJoHeCe 0/1IyKa IPOTUBYCTaBaH, ocTynak he
NPEKUHYTH JIOK Ce He Tpu6aBu o/ /yka CaBe3HOr YCTAaBHOT Cy/ia, a KaJa ce paju o
MOBpE/IY 3eMaJ/bCKOT YCTABA, [IOK Ce He NpHU6GaBU OJ1yKa CyZa HaJJIEXKHOT 33 O/1J1y-
YUBake€ 0 3eMaJ/bCKMM YCTaBHUM criopoBuMa. OBO ce 0ZJHOCH U Ha CJlydajeBe NOBpe/ie
oBor OCHOBHOT 3aKOHAa 3eMaJ/bCKHUM MPABOM HJIU HeyCKJa)eHOCTH 3eMaJsbCKOT
3aKOHA Ca HEKUM CaBE3HHUM 3aKOHOM.
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Be3H C KOjOM je HACTao KOHKPETHHU CIOP 0 YCTaBHOCTU 3aKoHa. OBsamheHu Ha
npeJJIor Cy KaKo cBa TeJia npecyhera Tako U Cyiuja mojeJuHal y jeJHoM cyay.2!

[IpeTnocTaBKa 3a UCIUTHUBae 3aKOHCKe HOpMe 110 IpeJJIory Cy/a je beHa
npejyduyujasnHocm, UITO 3HA4Yd Aa CyJ IpPU pelllaBaky NpPaBHOr NMUTaHa
06aBe3HO Tpeba ia NPUMeEHHU JOTUUHY HOPMY. BaxkHo je, Takobe, koja fiejcTBa Ha
peliaBame KOHKpeTHe CTBapUu MOTY Zla UMAjy pe3yJITaTU UCIUTUBaKe HOpMe,
JlaJI¥ Cy 3a jeAHY CTPAHKY OHA IO3UTHUBHA MJIM HeraTuBHa. [IpejyqunujasHocr,
Kako HaBoaU Teo EauHeep, Hajuipe ouewyje caM peJOBHU cyA. [Ipu onembuBamwy a
JIY je 33 OAJIYKY CyZia jeJHa HopMa IIpejyAuLiMjesiHa, YCTaBHU CY/ HUje OBJIalll-
heH fa peZioBHU cyz 06aBexe Ha opeheHo TyMaueme, U jJa TUME HHAUPEKTHO
JloHece CYy/ACKY OJJyKy. 360r Tora HeJlocTaTaK NpejyJULHjaJJHOCTHU OCTOjU
CaMO OHJIa aKO HOpMa YHje ce UCIIUTUBAKe 3aXTeBa OYUIJIeJHO He [j0J1a3Hu Y
063Up Kao NpeTHocTaBKa Cy/CKe OJIIYKe, YaK U aKO ce YCTaBHO KOHQOPMHO
nporymauu (Ohlinger, 1999: 424).

Y Urtanuju noctynak MCOIUTHBaka YCTABHOCTH 3aKOHA U HOPMATHBHUX
akaTa ca 3aKOHCKOM CHarowm, ypeou, Moxe MOKPEHYTH PeJIOBHU CYJ KOjH je
Ha/Jie’kKaH 3a lbUXOBY MPUMEHY ¥ KOHKPETHOM CJ1y4ajy, KaKo MO COICTBEHO]
WHUILMjaTUBH, TAKO U HAa 3aXTeB CTPAHKEe UJIM jaBHOT TYKHOLA. 32 Pa3JIUKY Of
ayCTPHUjCKOT MO/ieJia, IZie MPBo/ia CTENeHU CY/[OBYU He MOT'Y 1a UHUI[UPAjy KOH-
KpeTHY HOpMaTUBHY KOHTPOJIY, OBZle CBAKH CyJ, MOXKe Jla MOKPEHE OCTYyNaK
npeJs YcTaBHUM cyzioM. Y nopehemy, ak, ca HeMayKUM CUCTEMOM KOHTpOJIE,
rZie CyZ, Mopa 3ay3Me CTaHOBHUILTE O IPOTUBYCTAaBHOCTH 3aKOHA, peJJOBHU CYZL Y
Wtanuju npeku/ja nocTynak v npocJsehyje YcraBHOM cyay Ha oJ[Iy4rBakbe CAMO
3axTeB /ia Ce U3BPIIM KOHTPOJIa yCTABHOCTHU HOPMe KOjy cMaTpa MepolaBHOM
3a pelllaBame CIIOPHOT NMpaBHOT ofHOca. MehyTHUM, ako je 3aXTeB OTEKAO O/
CTpaHKe y CIopy, Koja je UCTaKJia IPUTrOBOP HEYCTAaBHOCTHU 3aKOHA, excep-
tio contra constitutionem), cyJ, MOXe TaKaB 3aXTeB /a 0J16Uje, ako Hahe za je
,04urJIeHO HeocHoBaH". O 90-Tux rouHa ,cTajaHo ce noBehasa 6poj of1yKa
YcTaBHOT Cy/ia y Be3u ca HHIMIeHTHOM KoHTpoJsioM” (Faller, 97).

[llmaHCKU CYy0BU Cy 06aBe3HU Ha UCIUTUBAa€ YCTABHOCTU NMPAaBHUX HOPMU
KOje UMajy paHT 3aKOHCKe HOpMe. Y c/Iy4ajy [ila HEKH CyJ, CMaTpa /ia je 3aKOHCKa
HOpMa, KOja je IpUMeHJ/bUBA Y AATOM CJIy4ajy, CYIIPOTHA YCTaBy, a O lbeHe
MYHOBA>XHOCTH 3aBUCH HErOBA 0JIJ1IyKa, 06aBE3HO Ce MUTahe YCTABHOCTH
3aKoHa u3HocHU npeJ YctaBHU cyz,. CyfoBU Cy, aKje, 060aBe3HU Jja y CAydajy
CyMHbe Y YCTaBHOCT 3aKOHCKe HOpPMe 3aXTeBajy o4J1yKy YcTaBHOT cyZa. [Ipeasior
KOjUM Ce 3aXTeBa OljeHa YCTaBHOCTH 3aKOHA peJlOBHU CyJ, Mopa [Jia I0CTaBU

21 YcraBHuU cyz AycTpuje je cBojoM ogusiykoMm (VfSlg. 3992/1961) orsiacvo npoTUBYCTaB-
HUM peryJsucama Koja cy NpaBo Ha oCllopaBae 3aKOHa pe3epBHcaJjia caMo 3a IJleHyMe
YnpasHor u BpxoBHor cyza.
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10 OKOHYakhy yCMeHe pacnpaBe, aju Ipe JJOHOIlIeHha 0/JIYKe Y KOHKPETHOM
cayd4ajy. CyZ je y HOTIIYHOCTH Be3aH IPAaBHUM CTAHOBHUILTEM CaJip>KaHUM y
oAJiyuu YcTaBHOT cyja TuMe je MINaHCKO yCTaBHO IpaBo U3abpaJsio cpesbu
nyT M3Mehy HeMadyKor U UTaJIMjaHCKOT pellewa. Jlok y HeMaykoj cyjoBU Mopajy
6uTH y6eheHU y HeyCTaBHOCT 3aKOHCKe HOpMe, Ao T/1e y UTanuju 3a0Bo/baBa
apryMeHTaluja MpoLecHOT YYeCHHUKA, OCUM aKo je ,,04uIJjeJHO HEOCHOBaHA",

3.2. HHyudenmHa KoHmpo./a nped YcmasHum cydom Cpbuje

CypoBu cy, npeMa oapejb6ama 4djaaHa 142 ctaB 2 YcTaBa, caMOCTaJIHU U
He3aBHUCHU U CyJie Ha OCHOBY YCTaBa, 3aKOHA U APYTHUX OMIITHUX aKaTa, KajJa
je To npeaBrbeHO 3aKOHOM, onuTenpuxBaheHux npasusia MmehyHapoaHor
npaBa U noTBpheHux mehyHapoJHUX yroBopa. Y unaHy 1 3akoHa o ypehemwy
Cy/l0Ba CYJI0BU Cy oJipeheHU Kao caMOCTaJIHU U HE3aBUCHHU JipXKaBHU OpraHu
KOjH IITUTE NpaBa u cjaob6oe rpahaHa, 3akoHOM yTBpheHa NpaBa U HHTepece
NpaBHUX Cy6jekaTa U 06e36ehyjy ycTaBHOCT U 3aKOHUTOCT.

Kao moce6Ha jgp:kaBHa ¢yHKILHMja, CyACKa BJacT ce MaHUdecTyje Kao
ayTOPUTATUBHO OJJIyYMBakbe Yy MPaBHUM CIIOPOBHMA MOjeJjMHALA, IpeMa
NpaBHUM HauyeJMMa Y ONIITUM IpaBUJMMa KOja Cy YCTaHOBUJIE YCTaBHA U
3akoHoZaBHa BJacT. Cyacka PyHKLMja obyxBaTa U ayTOPUTATUBHO OJ-
JlyduBame 0 TOMe Jia JIk Ce Y je/JHOM MOojeJUHAaYHOM cJy4ajy Tpeba nuspehu
Ka3Ha Koja je npe/iBuheHa Ha OCHOBY 3akoHa. CaxkeTo, cy/icka pyHKIHja 64 ce
MOIJIa OIMCATH Kao ayTOPUTATHBHA IpUMeHa reHepaJIHUX [IPaBHUX [TpaBuUJia
Ha KOHKpeTHa YMbeHUYHA CTaka Yy KOjuMa y4eCTBY]jy MOje JUHIIY, jOLI CaXKeTHje
Kao yHKIHUja U3pullamka npaBa.

CynoBu cy 06aBe3HHU Jla CTPOro NOIITYjy 3aXTeBe IpaBa; OHU Tpeba Ja rapaHTyjy,
Kao UHCTUTYLUje HEy TpaJIHE MU HE3aBUCHE KaK0 y CTBAPHOM TaKo U IepCOHAJI-
HOM Moryiefy, Aa he noctynaTu jeJMHO ¥ cK1aAy ca npaBoM. [lomTo je cynckoj
BJIACTH MMaHEHTHO pellaBame CII0pOBa, IPUPOJHO je /a ce y criopy usMmehy
CYNpOTCTaB/bEHUX CTPAHAKA NIOCTABU MUTahe Ba/baHOCTHU NpaBa uuja npu-
MeHa je Moryha, OOHOCHO MUTaHke YCTABHOCTHU U 3AKOHUTOCTU HOPMATUBHOT
aKTa.YcraB npejBrba ja nocTynak 3a olleHy YCTaBHOCTU U 3aKOHUTOCTU MOT'Y
Aa [IOKpeHYy APXaBHU OPraHH, aJId TAKCATUBHO HE HABOJAU Te€ IPpXKaBHE Oopra-
He, TaKO Jla HUTU NMO0CE6GHO NMOMUIbE CY/J0Be HUTU AudepeHpa allCTPAKTHY
0/l KOHKpeTHe KOHTpOoJie yCTaBHOCTU. MehyTuM, nope, Tora ITO NpeysuMa
yCTaBHY oZipe0y 0 MOKpeTamwy NOCTYIKa 3a (allCTPAKTHY) OLleHY yCTaBHO-
CTH U 3aKOHUTOCTH, 3aKOH 0 yCTAaBHOM CYZly oZipeJibaMa 4jaHa 63 U3PUUUTO
npesBubha NpaBo Cyl0Ba Ha MOKpeTame UHLUJeHTHE KOHTPOJIE YCTABHOCTH.
AKoO ce y IOCTYNKY NpeJ; CyZ,0M OMNIITe UJIM NocebHe HaJJIeXKHOCTHU NTOCTaBU
NUTakbe CarJlaCHOCTH 3aKOHA WJIM JPyTror ONUITEr aKTa ca YCTaBOM, OMNIITe
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npuxBaheHuM npaBuinMa MehyHapojHOT paBa, moTBpheHuM MehyHapoJHUM
yroBOpUMa HJIM 3aKOHOM, Cy/[ hie, aKOo OIleHM OCHOBAaHUM TAaKBO UTakb€, 3aCTATH
Ca MOCTYNKOM U IOKPEHY TH MOCTYIAK 3a OLleHY YCTAaBHOCTH UJIH 3aKOHUTOCTHU
TOT aKTa npej YCTaBHUM CY/IOM.

[lokpeTamwe NOCTYyNKa UHIMIeHTHe KOHTpoJle y CpbUju pas/iuKyje ce of pyTrux
CJMYHUX MOJleJia Hajllpe TUMe IITO je UHLMJeHTHa KOHTpoJia Moryha He caMo
IIPOTUB 3aKOHA, HEro U ApyruX HOPMaTUBHUX aKaTa. To 3Ha4u Jja Cyl0BU He
MOy Jia OLleHyjy He CaMO YCTABHOCT 3aKOHA, HEr0 HA 3aKOHUTOCT ONIITHUX
aKaTa, OJJHOCHO HBUXOBY CaIVIaCHOCT ca ONuTenpuxBaheHUM npaBuIMMa
MebhyHapo/HOr npaBa ¥ NoTBpheHUM MehyHapoAHUM yroBopuMa. Tume je uc-
KJbYYEHO IPaBo Cy/ia Ha IPUMeHY UHCTUTYTa exceptio illegalis, Tj. camocTaIHO
OZJIyYUBaH-€ O HE3AKOHUTOCTH ONIITUX aKaTa. M3arsieza a je 0BUM IIMpembeM
npeJMeTa UHIUJAEeHTHe KOHTpPOJIe 3allpaBo IpOMalleH beH CMUCAO - 3alUTH-
Ta 3aKOHOJaBLa O/ CyZl0Ba. 32 CBAKW HOPMAaTUBHU aKT CYJOBU MOpajy Ja
[OKPEHY YCTAaBHOCY/ICKHU ITOCTYIaK, yKOJMKO CMaTpajy Jia je CyIpoTaH YCTaBy,
MehyHapoJJHOM yroBopy UJiM 3aKOHY. /Ipyro, Moxke ce IpUMeTUTH Jla HUje
JI0BOJbHO IpEeLiM3aH 3aKOHCKH YCJIOB 3a NIOKpeTalmhe UHLIUEHTHE KOHTpPOJIe,
Tj.,,aKo0 ce y IOCTYNKY NpeJ, CyZ,0M ONLITe U/ NToceGHe Ha/l1e3KHOCTH II0CTaBU
NMTakbe CarJlaCHOCTH 3aKOHA UJIM JIpyTor ONIUTEr akTa ca YCTaBOM....“. U3BecHO
je lamMTame CarJlaCHOCTH HOPMAaTHUBHOT aKTa €ca YCTaBOM U 3aKOHOM MOKe /1a
[I0OCTaBH CTPAHKay OCTYIKY IpeJ; CYy/i0M, aJlh CyJi CAMOCTaJIHO OJIy4yje Jja Ik
he npeKUHYTH NOCTYNaK U NOJHETH NpeJJIoT YcTaBHOM cyAy. OBaj ycJI0B fabe
Tpeba TYMauyUTH Kao 06aBe3HO N0CTOjakbe NpejyJULHjaJHOCTH, ITO 3HAYH Ja
HOPMaTHUBHU aKT Mopa GUTH J0MCTa Mepo/iaBaH, Hy>KaH 3a pelllaBambe KOHK-
peTHor cnopa. [lopej Tora, KaZja je pe4 0 0OHOCY Cy/Zja IpeMa HOPMaTUBHOM
aKTy, CyJ He Mopa 6UTH y6eleH y heroBy HeyCTaBHOCT, OJJHOCHO HE3aKOHHUTOCT.
JloBOJBbHO je la MMa 036M/bHY CyMHbY y HbeTOBY CYNIPOTHOCT YCTaBY UJIH 3aKOHY.

Y npakcu YctaBHoOr cyga Cpbuje CynpoTHO NPaKCH eBPICKUX YCTAaBHUX CY/0Ba,
WHIUJIeHTHa KOHTPOJIa HOPMaTUBHUX aKaTa HeMa I'OTOBO HHKaKBy IMpPU-
MeHy. CBera y jeJHOM CJIy4ajy je jeflaH OCHOBHHU CYJ NIpeAJIOrOM IIOKPEHYO
HHIUJEHTHY HOpMaTUBHY KoHTpoJsy?? (Henaauh, 2013: 90). OHa je moTnyHo
Hepas3BHjeH, He/leJIOTBOPAH MHCTUTYT yCTaBHE HOPMAaTHUBHe KOHTpoJie. Cy0BU
OMILTeE U OCe6GHUX HAJJIEXKHOCTU U30€eraBajy tbeHO NOKPeTame, MOX/1a U 3aTO
IITO 6M CYZMjCKU NpeAJIOT KOjUM OU ce 3axTeBaJsla MHIUJeHTHa KOHTpoJIa
Mopao Jja 6yZie MoJp>KaH NpUMepeHOM YCTaBHONIPAaBHOM apryMeHTanyjoM. To
je cBakako onTepeheme 3a peJOBHU Cy/, KOjU Ce HaJla3u MOHAKO [0/ IPeCUjoM
cybemwa y pazayMHOM poKy. OJl KOHCTUTYHCamka HOBOI cacTaBa KpajeMm 2007.
rojfuHe, YcraBHu cyj Cp6uje joul yBeK HUje J0OHO HUjeJlaH PeJIOT KOjUM

22 Y nuTamy je 6Uo noj3akoHcKU akKT (Tapuda 3a HakHA/y TPOILIKOBA aJ[BOKATA) y
npeamety [Yo0-790/12.
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64 Cy/[l0BM MHULIMpPAJIA IOCTYyNaK KOHKpeTHe KOHTpoJle ycTaBHOCTU. Heku
Ipe /1034 Koje Cy CyZ,0BU CBOjeBPEMEeHO IOJHeJIM IPOTUB YCTaBHOT 3aKOHA 3a
cnpoBobeme YcTaBa, 3akoHa 0 BucokoM caBeTy cy/cTBa, 3aKoHa 0 cyJHjaMa
1 3aKOHa O jaBHOM TY>KHWJIALITBY, OciopaBajyhu ycTaBHOCT onuitTer usbopa
CyJuja ¥ 3aMeHHKA jaBHUX TYXHUJalla, [Ipe ce MOr'y ypadyHaTH alCTPaKTHO),
Hero KOHKPeTHOj KOHTPOJIM YCTaBHOCTU. Mox/aa 61 ce cTBapu Nnomnpasuie
aKo 6M ce NOCTyNAaK UHIUAEHTHEe KOHTPOJIe MPOrjacuo XUTHUM, TaKo Ja ce
Ha O/IJIyKYy YCTaBHOT Cy/ia He O6U IpeTepaHo AYyTro YeKaJo.

4. 3ak/by4ak

HopMaTuBHa KOHTpOJIa MpaBa je je3rpo HaAJIeHOCTH €BPOICKOT YCTAaBHOT
npaBocyba koje je npeTeHO 0GJMKOBAHO MpeMa ayCTPUjCKO- HEMAUYKOM
MO/IeJIy YCTAaBHOT Cy/l0oBama. Y eMy je oJf moceGHOTr 3Ha4yaja Mpoo6JieM Havdu-
Ha UHUIMpaba yCTaBHEe KOHTPOJIe IpaBa. 3aBUCHO O/ TOra KOjU Cy0jeKT je
nokpehe, Ta KOHTpoOJIa MOXKe OUTH aNCTPAKTHA U KOHKPEeTHA UJIX UHIUIeH-
THa. [IpBU 06GJIMK YCTaBHE KOHTPOJIe HAYEJHO NOKpehy MOJUTUYKH JIPXKABHU
Y perdoHaJIHU OPTaHM, YK/bY4yjyhu napsjaMeHTapHY MalbUHY, 0K je ApyTHU
HCKJbYYMBO MHULIMPAH O] CTPaHe peJloBHOT npaBocyha y GopMu CyAUjcKUX
npegasora. TeHAeHIM]a je 1a ce U TOjeJMHAL, 0], U3BECHUM YCJIOBHMA, MOXe
M0jaBUTH Kao OKPeTad KOHTPOJIe yCTABHOCTH 3aKOHA, JI0K Ce NOCTYMNaK ex offo
Ha4yeJIHO CIPOBO/Y jeZIMHO paJiy pellaBarba MPejy U HOHOT MU Takkba.

YctaBHO npaBocyhe Cp6uje no3Haje Kako alCTPAKTHY TaKO U UHIUJAEHTHY
HOPMaTHUBHY KOHTPOJy nipaBa. [IpBa je eJIOTBOPHO IpUMeeHa y paKkCcu
JlesoBamwa YcraBHor cyzna Cpbuje, Apyra je Mambe- BUlIe CaMO TeOpUjcKa
moryhHocT. Oco6eHOCTH NOKpeTamwa a posteriori KOHTpOJie, KojuMa ce
O/ICTYIA OJi CTaHJap/a eBpOICKOT Mo/Jiesla YCTaBHOT npaBocybha, oryesajy ce
y LJOMHUHAIUjU UHULHjaTHBe rpahaHa, Kao [MIaBHUX MOKpeTaya alncTPaKTHOT
YCTABHOCY/ICKOT OCTYIKa, Ka0 U IPELIMPOKO NOCTAB/bEHOM eX 0ffo NOCTYIKY.
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Initiating the Judicial Review
in the European Model of Constitutional Justice

Summary

Judicial review is the core competence of the constitutional judicature in Europe,
which is largely shaped by the Austrian and German models of constitutional
justice. In that context, the issue of initiating the constitutional review of legi-
slation is extremely important. Depending on the subject who is authorized to
initiate this proceeding, the constitutional review may be twofold: the abstract
control and the incidental control. The former type of constitutional review
is generally initiated by political bodies of authority at the national level and
regional authorities, as well as the parliamentary minority. On the other hand,
the latter type of constitutional review is exclusively initiated by regular courts
in the form of judicial motions. In principle, there is a tendency to enable an
individual to initiate the process of constitutional review (subject to specific
requirements), whereas the ex officio proceeding is typically instituted only for
the purpose of resolving a preliminary issue.

The constitutional judicature in Serbia recognizes both the abstract and the inci-
dental normative control. The former is effectively implemented in the practice of
the Constitutional Court of Serbia; the latter is largely regarded as a theoretical
possibility. The specific characteristics underlying the process of initiating a
posteriori judicial review imply a significant departure from the standard em-
bodied in the European model of constitutional justice. These characteristics
are reflected in the prevalence of abstract constitutional review proceedings
which are initiated by citizens as well as in the ex officio proceeding which has
been laid down too broadly.

Key words: Constitutional Court, abstract normative control, incidental norma-
tive control, initiating proceedings, ex officio procedure.
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Ancmpakm: Y uaaHKy ce aHaausupajy npobaemu deguHucarba U
chpeyasarba 3aKOHUME Henpuxeamsvuge nopecke esasuje. Aymop,
Hajnpe, ykasyje Ha mewkohe y pasz2paHu4erby 3aKOHUMmMe Henpuxeam.ssbuee
00 3aKOHUMe npuxeam.suse nopecke esasuje. JIuHuja pasepaHudersa
je eps10 payudHa u nodoxcHA pa3AudumMuM npoyeHama. 3aKoHuma
Henpuxeam/susa nopecka esasuja, Kojoj Hapouumo npubezasajy mohHe
MYJIMUHAYUOHAIHE KOMNAHUje U eoma 6o2amu nojeduHyu, y 8eAUKoj mMepu
yeposcasa puHaHcujcke uHmepece cagpemeHux dpxrcasa. Takea noHawarea
cyy cynpomHocmu u ca o0peheHuM nopeckuM Ha4eauma, wmo onpagdasa
dpacasHy uHmepg8eHyujy, y CMUCAY Chpeyasarsa Henpuxeam./bUsux
mpaHcakyuja nopeckux o6gesHuka. Fbux ucksyvuso Kapakmepuule
ycmepeHOCm Ha 0cmeapusdrbe NOpeckux no2odHocmu (8p/ao yecmo
HeoCHOBAHO), yMarberbe UAU U3be2asarse nopeckux obasesa, 3aHemapyjyhu
npumMoM noc/08HU (eKOHOMCKU) Yu./b npedy3emux akmugHocmu. YKoauko
ce 068e3HUYU NO3UBAjy HA POPMAAHY 3AKOHUMOCM, NOPECKU Op2aHU U
cydogu mMo2y ochopumu makea noHawarea ykazyjyhu Ha Heocmeapugarse
Yusbeed NopecKux 3aKkOHA U KUX08Y MOPAJIHY HeonpagdaHocm. Y YAAHKY
ce dasve objawrbasajy aHmuaby3ueHe mepe Koje npumersyjy opicase Kako
common law mako u civil law npasHux cucmema. Ha kpajy ce ykasyje Ha
odpeheHe npobieme y npumMeHuU 08UX Npasud.

KyyHe peuu: 3akoHUMa Henpuxeam,/busd nopecka eeasujd, azpecusHo
nopecko niaHuparbe, aHmuaby3us8Ho 3aK0H0AA8cmao.
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1.¥YBogj,

[Ipo6.sieM nsberaBamwa njaahama nopesa, cTap KoJUKO U CaMO ONOpPe3UBakbE,
JlaHac monpuMa crnepuyHy TeXUHY MoJ, YTHIajeM IIHpeHa M0oCJA0Bamba
BaH HALMOHAJHUX TpaHUIa U Kopullhewa MNOTOJAHOCTU CaBpPEMEHUX
HHGOpPMaIMOHO-KOMYHUKAIMOHUX TEXHOJIOTHja. 3a pa3JIMKY 0Jf HE3aKOHUTE
Iopecke eBa3Hje, Koja NpeACcTaB/ba U3y3eTHO LITETHO APYLITBEHO NOHALIAKE
U KOja je MOJABPTHyTa CaHKLMOHHCAWYy, NOCTOje pa3JIMuYMTa MOHallaka
MopecKUx o6Be3HUKA rje oHU GopMaJHO He JioJia3e y CYKob ca Bakehum
MOpPEeCKHUM NPAaBUJIMMA, aJIU AprKaBe Ir'ybe 3HATHE U3HOCE NIOPECKUX MPUXOJaA.
3aTo 3aKoHOZABIU MOpajy Aa AebUHUIY TpaHULY U3MeDy 3aKOHUTOT U
HEe3aKOHUTOI MOpPeCcKOor MOoHallaka Kako 6M 0O6BE3HHUIIM 3HAJU IMOopeckKe
nocJjeule CBOjUX akTUBHOCTU. Ha pBU noryie cutyanuja je jacHa. 'panunaje
JIEraJIHOCT, O/JHOCHO HeJIeraJIHOCT NoHallawa. MehyTUM, Ty U HacTaje npobJieM.
Y 3aBUCHOCTH 0/ BJaAajyhux NOJTUTUUYKUX U MOPAJHUX BPeJJHOCTH y AATOM
JPYLITBY, OHO LITO je A0 jy4ye OUJIO AONYILITeHO Beh cyTpa MoXKe mocTaTH
HeJONyLITEeHO [IOHAllakke y IOPpeCcKOM CMHUCJY.

WMajyhu y BUZly cCBpXy IOCTOjarba OpPeCKe peryaaTuBe, HUjeJHOj AP KaBU HUje
y MHTepecy Jia ToJlepUllie aKTUBHOCTH 00Be3HUKa Koje he 3a moc/iejuLy UMaTH
yMameme UM n3beraBame nopecke o6aBese, CyIpoTHO BO/bU 3aKOHOaBLa
NIpeTOYeHOj Yy NO3UTHUBHE NIOpeCKe MPOoIHCce.

HesakoHHWTa mopecka eBasHja HCIOJ/bEHA KPO3 Pa3JMYHUTE MOJAJIUTETE
MOPECKUX KPUBUYHUX [lela MOJJIeKe YIJaBHOM CTPOTMM CaHKIHjaMma
O6yayhu na je HeCyMIBUB OCHOB CyNpOTCTaB/bama.! Anu rae npoHahu ocHOB
CyNpOTCTaB/bakba MOHAllakbMMa 06BE3HUKA TJle ce OHU caMo GOpMaJIHO,
0/IHOCHO GUKTHUBHO NPHU/IPXKaBajy MOPECKUX MpaBUIIa, u3Bphy uiu ocyjehyjy
BUXO0B cMucao? [IpaBHO-MOJIMTUYKU OCHOBM 3a HelpUXBaTakbe opeheHux
BU/I0BA 3aKOHUTE MIOPECKE eBAa3Hje MOTY ce HahW Yy HEKUM 0/l OCHOBHUX IPaBHUX
HayeJia caBpeMeHUX (IeMOKpaTCKux) ApkaBa. To je, Ipe CBera, OniiTe HayeJio
3abpaHe 3JyioynoTpebe MpaBa, HaueJ0 CABECHOCTU U TOLITEHA U HA4YeJso
jemHaKocTH npes (mopeckuM) 3akoHOM. CripeyaBakbe 3aKOHUTE HENPUXBAT/bUBE
NopeckKe eBa3uje UMa U MOpaJIHY JUMEH31]y Koja ce ToBe3yje ca HapyllaBambeM
NpUHIMIA IPAaBUYHOCTH ONIOpe3uBaba. /laHac CKOPO CBe Zip:KaBe MPU3HAjy Ja
n3beraBame nopesa NnpeAcTaB/ba 036U/bHY NPETHY UHTETPUTETY MOPECKUX
cucTeMay AeMoKpaTckuM apyurtTBuma (Barker, 2009: 229).

OBaj peHOMeEH ce MOXKe MOCMATPaATHU KAKO Ca CTAHOBHUINITA Jp>KaBe TaKo U
ca cTaHOBULITA 06Be3HUKA. [lojayaHO UHTepecoBake caBpeMeHUX drcKyca
3a pasyMeBalbe U ClipeyaBakbe 3aKOHUTE HellpUXBaT/bUBE NIOpeCcKe eBasuje

1 Mopace vnak npu3HaTH /1A je HA CYyy TOHEKa/ | TeIKO J0Ka3aTH /ia je MOPeCKU 0OGBE3HUK
CBECHO M HAMEPHO MOKYIIA0 Aa u3berHe niaahame nmopesa.
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BEPOBATHO Ce MOKJIaNa ca KPU30M jaBHUX QHHAHCHja MOCTAeHbUX HEKOJIUKO
JelleHdja W NPUKPHUBEHHUM I[OKylLIajuMa KOOpAWHALlMje HaLMOHAJHUX
nopeckux cucteMma. C Apyre cTpaHe, nopecku o6Be3HuLu (yrjiaBHOM MohHe
MyJITUHAlMOHAJIHE KOMIIaHHMje U BeoMa 60raTH NojeiMHIIM) BELITO Bohemwe
[I0CJIOBakba, KOje JOHOCH 3Ha4ajHe TopecKe yuITe e, Hajuyellilie He 10°KUBJ/baBajy
Kao HelITO HeIPUXBAT/bUBO U HeJJONYCTHUBO Ca APYLITBEHOI CTAHOBHUILTA.
KoprnopaTuBHU NOpecKU 06BE3HUIIM CY TOCTAJU NOKPET/bUBHjU U CBe BHULIE
6esiexxe NPoPUT HA HUXKUM NIOPECKUM OCHOBaMa. UHAMBUAYyaHU 6oraTuju
MOKPET/bUBUjU NOPECKU OOBE3HHULM MOYUIY Ja Ce MOHAallajy Kao ,CJenu
NYTHULU" Ha payyH Makbe NMOKPeT/hbUBUjUX MOPeCKUX 00Be3HUKa (Puiap,
2008: 144).

2. Pa3rpaHuyeme pa3JIMYUTHX MOJA/IUTETA IOHAIIAKA
06Be3HHKa Y OKBHPY 3aKOHUTE NMOpPECKe eBa3uje

[lojMOBU 3aKOHHWTA M HE3aKOHUTA IOpecKa eBa3Huja Ce 4eCTO KOPUCTe
HeNnpelU3HOo KaKo Y HallUOHAJIHUM 3aKOHO/ZIaBCTBHMMa TaKo U y MehyHapoaHOj
perysiaTuBU. CTOra je pacnpaBa 0 3Hayekby OBUX KOHLlenlaTa IpaBOBpeMeHa U3
Bule pasJjora (Baker, 2000: 2). Hajnpe, mopecku 06Be3HUIH y CBUM 3eMJbaMa
MMajy NpaBo /1a 3Hajy CBOjy IOPECKONPaBHY NO3ULU]Y Y CMUCY JONYIITEHOCTU
WJIM HeJIONYLITEHOCTH oApeheHUX nopeckuX NMoHalamwa. [Apyru pasJor ce
Thu4ye MehyHapoJHUX WHUIMjaTHUBA 3a ClpevyaBame Pa3JUYUTHUX BUA0BA
drHaHCHjCKUX [IpeBapa, IITO 3aXTeBa jaCHO pasyMeBame U lepuHUCAKE [I0jMa
nopecka yrtaja. Tpehu pasJior jecTe HeycarJialleHOCT TEpMUHA OBUX GeHOMEeHa
Ha MehyHapoHOM IJIaHYy, LITO OTeXaBa yCBajatbe aZleKBaTHUX Mepa Y LiU/by
bUXOBOT CIIpevyaBama.

[lon 3akOHUTHUM H36eraBameM Mopesa NnoJijpasyMeBa Ce CBAKO MOHAIakbe
00Be3HMKa Koje je y CKJaJy ca NOPeCcKUM NPOINHCHMaA, a yCMepPeHO je Ha
rnsberapatbe, 0JHOCHO HemJlahawe nopesa. MehyTum, TakBa fepuHuULIMja HUje
NOTIHYyHA jep He oJpakaBa ycar/jalleHOCT MOpeCcKHUX NoHallakma ca Liu/beM
NopecKe HOpMe. JeZlaH 0/l OCHOBHHUX /IeMOKPATCKUX MPUHIIUIA jecTe cJ060/a
usbopa rze he ce xuUBeTH, paJUTH, IOCJO0BATH, [10]] yCJOBOM /la TO HUje Y
CYINPOTHOCTHU Ca NOBUTHBHUM IPOINIXCHUMA. CBum (l)I/ISI/I‘IKI/IM W IIpaBHUM JIMOIKUMa
je JOMYIITEHO T3B. IOPECKO MJIaHUpake, LITO 3Ha4M [la HUKO HUje o6aBe3aH
Ja IJIaTYU BUIe IIopes3a Hero ILITO je Ha TO JYy»KaH I10 3aKoHy. nak, nocroju
JIMHYja pa3rpaHuyena YMjUM NpeslackoM NpaBHe KOHCTPYKIlMje IOpecKor
00Be3HHUKQ, Ca LI/beM U3beraBama nopecke ob6aBese, 1OCTajy TOJUKO BelITAaYKe
Y HaMelllTeHe Ja IpeJia3de IPaHULY KoOja 0/Baja NPUXBAT/bUBO yMameHe
nopecke o6aBe3e 0/ 3aKOHHUTe HellpUXBaT/bUBe nopecke eBasuje (Prebble,
2005: 266).
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JluHuja pasrpaHuyuewa u3Mehy 3aKOHHUTe U He3aKOHUTE MopecKe eBasuje
jacHO yKasyje Ha C8eCHO U HAMepHO YMamweme UJIN h3beraBamwe U3MUpeHa
nopeckux ob6aBe3a. Y jaBHOCTH ce He3aKOHUTA eBa3Hja cMaTpa HeJOJUIHOM,
HeNOLITEHOM U KaXKIbMBOM. 3aKOHHUTA [I0pecKa eBa3Hja, c 4pyre cTpaHe, cxBaTa
Ce Kao 3HaK BeJIMKe OIITPOYMHOCTH, MPOHUI/bUBOCTU U BeliTHHe (Deane,
1984: 1). Y nuTepaTypHu ce HaWJIa3u Ha TBPJAHY Ja €KOHOMCKA pas3JyHKa
rn3MeDhy 3aKOHUTE U He3aKOHUTE NopecKe eBa3uje CKOPO Ja He MOCTOjU JJ0K
Ce NMIPW3HAjy NpaBHE U MopaJiHe pa3Jiuke. CUTyaluja je MOTOYHO Apyraduja
KaJla je mOTpebHO ca CTAHOBUIITA JIPKaBe OJPEJUTH rpaHuUIly usameby
NpPUXBAT/bUBUX U HENIPHUXBAT/bUBUX MIOHAIIAKkA IOPECKUX 06BE3HUKA Y OKBUPY
3aKOHUTe opecke eBasuje. 360r caMe HeoZipeheHOCTH OBOT KOHLENTA, a paju
IpaBHe CUTYPHOCTH 06BE3HUKA, HEOIXOHO je MPAaBUTHU pa3JIMKOBabe u3Mehy
JIETUTUMHOT OPECKOT [IJIaHUpakha UM MUHUMHU3Upaka nopesa (tax planning,
tax minimization) oz HeJIerUTUMHE 3aKOHUTE NIopecKe eBasuje (tax avoidance, ag-
gressive tax planning). Y jennom cayu4ajy (IRCv. Willoughby, 1997) pasamaTpaHoM
npe FopwmuM oMoM y B. BpuTaHuju aTo je objalimbene pa3sinke u3aMehy oBa
JBa KoHlenTa. O6esiexkje HePUXBaT/bUBE 3aKOHUTE NOPECKE eBa3uje jecTe
MoryhHoCT 06Be3HHKa /Ia CMalby IopeCcKy o6aBe3y 6€3 H3Jjiaratba EKOHOMCKUM
nocJjejuIamMa, Koje je mapJlaMeHT UMao y BU/ZLY 3a CBe OHE KOju ce KBaJIUPUKY[y
3a oJpeheHO cMameme nopecke cnocobHocTU. C Apyre cTpaHe, NOpPecKo
MHUHUMU3Upae oMoryhaBa 06Be3HUKY KopHIillhewhe MOrogHOCTH OPECKU
aTpaKTUBHE OINLHje KOjy My JONyLITa IOPECKO 3aKOHOJAAaBCTBO U CTBApHO
CHOCHM €KOHOMCKe IocJIejulie y CKJIaly Ca HAMepOM 3aKOHO/4aBILa.

[locToju mupoko nmpuxBaheHO CTAHOBUILTE CaBPEMEeHUX 3aKOHO/laBala
Jla CBU OGJIMIM yMambema IopecKe CIIOCOOGHOCTH 00Be3HHKA Hehe OGUTH
yBaXKeHU O/ CTpaHe MOPEeCKUX OpraHa yKOJIMKO je 06BE3HUK HUCKJ/bYUHBO
TEXHO0 WJIK UMAO jeJUHU MOTHB /la IPe/1y3eTOM TPAaHCAKIIMjOM HeONPaBJaHO
OCTBapH NMOPeCKYy MOTroJHOCT WJH Hemsahawe mopesa. U 3akoHOZaBLU U
CyJl0BY MOHEKa/la PU3Hajy /a je Tellko noByhu npenusHy rpaHuny usamehy
NPUXBAT/bUBE U HENMPUXBAT/bUBE 3aKOHUTE MOPECKE eBa3Uje. YKOJIUKO ce
OBU OpraHH JAp:Ke CJI0Ba 3aKOHA, OJJHOCHO /JOCJOBHOT TyMadyeha MOPeCKUX
3aKO0Ha, HeKa IoHalllakha IOPeCKUX 06GBE3HUKa Ce He U MOTrJIa ClIpevyaBaTH jep
ce TpaHCaKIMje 3aCHUBA]jy Ha IPaBHO leGUHUCAHUM KaTeropujama. 360r Tora
ce Mopa ,IJIeJlaTH Kpo3“ ynoTpeb/beHe 3aKOHCKe H3pa3e KaKo 61 ce OTKpHJIa
BOJba 3aKOHO/aBIa. CMUCA0, OJTHOCHO IIUJb OPECKUX 3aK0HA jecTe youpamme
MOPECKUX IPUXO0/ia U 0CTBApEH-€ IPaBUYHE pacno/eJie nopeckor repera. Crora
je jacaH 3aKJbyvak Jja yKOJIHKO Ce 00BE3HUK Kpehe yHyTap rpaHUIla TOPECKOr
3aKOHA, a YIOTpe6/beHUM OPECKUM KOHCTPYKI[MjaMa MOKYIIaBa /ia CMabu
MOPECKY CIOCOOHOCT HAa HUBO KOjU 3aKOHO/IaBall HUje UMao y BUAY, TaKBO
NOHAlIae HUje Y CKJIA/Ly ca CBPXOM M IYXOM 3aKOHA. Y CYUITHHHU, paJy Ce 0
3JI0YNIOTPeOU NPpHUMeHe MOPeCKUX HOPMU.
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HesnerutumHo MHWHHMHU3UPpAkbLEIOPpECKe obaBe3e MMa cne,aehe KapaKTEepPHUCTHUKE:

e ynoTpeb/beHe NpaBHe KOHCTPYKI[Uje HEMA]y MOCJTOBHU UM €KOHOMCKHU
I[1MJb Ka0 bMXOBY PUMApPHY CBPXY (IIOCTOjU eJleMeHaT apTUPHUIUjeTHOCTH),

e decTo ce UckopuihaBajy pyme y 3aKOHY HUJIM 3aKOHCKA pellemkha KOpUCTe
3a CBpXe Koje 3aKOHO/[aBall HUje UMao Y BUJY,

e CaBeTH JI06MjeHH Y3 HAKHA/AY O/ CTPaHe MOPEeCKOT CaBeTHUKA Yy Bajy ce Kao
TajHa, ITO NPeJICTaBJ/ba je/laH 0] YCJI0BA U3 YyTOBOPa 3aKJ/by4eHOT U3Mehy
MOPEeCKOT CaBeTHHUKA U KJIKjeHTa (mopeckor o6Be3HuKa) (Tax Evasion and
Avoidance, 1980: 7).

[Ipo6/ieMy Be3aHU 3a LITO jaCHUje Ipelu3upatbe oY TEeHOT 0 HeJONY I TEHOT
[IOpeCcKOr NOHallawka ca CTAHOBUUITA JApXaBe M0CeOHO Cy M3paKeHU KOJ
onopesrBakba KOPNOPAaTUBHUX MOpeCcKUX 06Be3HMKaA. OBU CYy6jeKTHU 4eCTo
KOPHUCTE aKTUBHOCTH 4YHja Ce 3aKOHUTOCT He MOXe JJOBOJAUTH Y CYMHbY, Kao
LITO je MHBECTHUpake y NOPeCKU PUBUJIEroBaHe MYHUIUNATHe 06BE3HULLe
WY Kopulihemwe yop3aHe amopTH3anuje. Llusb je 1a ce He 1aTy BUllIe Nopes3a
Hero HITO ce 0/ ’buX GopMaJIHO 3aXTeBa 10 BaxkeNUM NPONUCKHMa, a BEpOBATHO
Yy AyXY 3aKOHa. 3a pasJ/IMKy 0/l TAKBOT HearpeCHBHOI U36eraBama 1opesa,
cBe yenihe ce y IUTepaTypHu IOMUE ,arpecUBHO" NOpeCcKo NaHupamwe. To
je JIaHUpamwe Koje yK/by4dyje O3ULUjy Koja je OAPKUBA, a/IM UMa HeXKe/beHe
1 HeoueKHBaHe nopecke nocJseguue. [lopecku opraHu cy yBeK CyoueHHU ca
PHU3UKOM Jja IOPEeCKU 3aKOH MOKe OUTH 3/1yNIoTpeb/beH Kako 6U ce MOCTUTIIN
pe3yJiTaTH CyNpPOTHO HaMepaMa 3aKoHo/jaBla. TakBoO CTame je MoropiiaHo
YecTo AyruM nepuojuma usmehy kpernpamwa U npuMeHe aby3UBHUX lleMa U
BpeMeHa ’UXO0BOTI OTKPUBaka 0] CTPaHe MOPeCKUX OpraHa U npejy3uMaa
a/ZleKBaTHUX Mepa 3a lbUXO0BO clipedyaBate (Anhesnkosuh, 2010: 545).

Y caBpeMeH0j NOpecKoj INTepaTyPH jolI yBeK ce pacnpasJba 0 06yXBaTHOCTH
KOHIIeNTa,arpecMBHOr “opeckor njaHupamwa. Paju ce o TyMauelMMa mopecKux
3aKOHa U3 NepCcleKTHBe 06Be3HNKA Ha HajIOBOJ/bHUjU HauuH. C ipyre cTpaHe,
3a/laTaK Cy/i0Ba je Jja IpoTyMaye [IopecKe 3aKOHe TAKO Jla bUX0Ba MUIL/bekba
oZipakaBajy NpaBy BOJby 3aKOHOJaBLa Koja U Tpeba Aa OyJe peajn3oBaHa
y CBAKOM KOHKpPEeTHOM NOpecKOM cJjy4ajy. HajekcTpeMHuju BHUJ mopecke
arpecUBHOCTH IIpe/icTaBJba tax shelter, ofHOCHO Kopulllhere apTUQUIIMjeTHUX
NOpPeCKHUX OJIaKIINLA. Y TOM CMHUCJy Ce KOpPUCTe NnoceGHa NpaBHa CPeACTBa,
NpasHHUHe Yy IOPECKHUM NPOIMUCHUMA, NTOCJ0Bame y OPeCKUM oasaMa U Jp.,
TaKo /Jla 4eCTO OBUM TpaHCaKLMjaMa HeJ0CTaje NOCJA0BHA CBpxa. JlerajHocT
OBAaKBUX aKTUBHOCTH MOXe OUTH OCIIOpeHa OJi CTpaHe NOPeCKUX OpraHa jep
Cy Ha rpaHUIY Ca HE3aKOHUTHUM NIOHAIIAKUMA, 11a Cy CTOra U HelIPUXBAT/bHUBA
nMajyhu y BUAy Liu/beBe NOpeCcKUX 3aKoHa. Temkohe y Be3u ofpehuBama
HMjaHCH y NOHallalkbMMa NOpeCcKUX 00Be3HMKA, KOJ KOjUX HUCY NpeKplIeHU
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NOpeCKHU NPONKCH, yTUYY Ha 3ay3UMatbe HeoiroBapajyher npucTyna bbHX0BOM
cnpeyaBamwy. TakBa HeoZpeheHoCT, Ha TpuMep, y nopeckoM cuctemy CA/l cTBapa
JIUJIEMY U HEU3BECHOCT KO/, IOPEeCKUX CaBeTHUKA U HHUXOBUX KJHjeHaTa Jia
oJipeJie ja v M0jeIMHA [TIOpecKa CTpaTeryja npecTaBsba [J03B0J/bEHY IOPECKY
yCJAYyTYy WX 3abpalbeHU Npou3BoJ, Kopuuihewa 3/0ynoTpebe MopecKkux
norogHocTH (Terando, Kurtenbach, 2009: 118).

3. CaBpeMeHHM NPUCTYNH y cipedyaBamy peHOMeHa
3aKOHHUTEe HeNPHXBaT/bMBe IOpPECKe eBa3uje

Paju perynvcama v pellaBama U Tamba y Be3U ca 3aKOHUTOM HelIPUXBAT/bHBOM
MOpecKoM eBasujoM mpuMehyje ce pa3JIMYUT pa3Boj TeopHuje U NMpakKce C
063MPOM Ha TO Jia JIU Ce pajiy O ip>KaBaMa [peleileHTHOT IpaBa UJM Ap:KaBaMa
KOHTHWHEHTAJIHOT MpaBHOT cucTeMa.? Y MpBoj rpynu 3eMasba YrJaBHOM Ce
IpUMemYjy CyICKH 06JIMKOBaHe JOKTPHHE 3aCHOBAaHe Ha TyMauemhrMa [opecKe
perysaTtuBe. Peniera ce Kpehy o kopunrherwa JOKTPUHE 1a je CyIITHHA BaXKHHja
o, dopme (eHr. substance over form doctrine), ocnambaky Ha T3B. EKOHOMCKY
HHTepnpeTanujy, NpuMeHH rpahaHCKONMPABHOT KOHIENTAa HULITABOCTH
CHMYJIOBaHUX NMPaBHUX N10CJI0BA JI0 I03UBakha Ha OMNIITU CTaHAAp/ 3abpaHe
3JIoynoTpebe mpaBa (M3UrpaBama 3akoHa — fraus legis).

Jpyra rpymna 3eMaJ/ba yIJIaBHOM Ce OCJIakba Ha ONIITA 3aKOHOJAABHA ITPaBUJIa
(eHr. general anti-avoidance rules, GAARS) koja omoryhaBajy nopeCcKUM BjacTUMa
omope3uBakbe MIOCJ0BHE aKTHUBHOCTH, He TpeMa 3aKOHCKOM 00JIMKY, HEro peMa
€KOHOMCKOj CyUITHUHHU. Y Jip>)kaBaMa y KojuMa IOCTOjU CTpora 1noJeJia BJacTu
cMaTpa ce /ia Cy/| He CMe /ia 3aMelbyje 3aKOHOAaBIla M YKOJIMKO OPEeCKH 3aKOH
IPONYCTH Jja OTlope3yje HeKe CUTyalllje, HacTaJjle IpaBHe IPa3HUHe CY/ He MOXKe
NONYyHaBaTH N03UBajyhu ce Ha ONLITU IPaBHU CTaHAapk 3abpaHe 3/10ynoTpebde
npaBa. OBY MpaBHU CUCTEMHU BHUIIIe CY yCMEpPEeHHU Ha IPUMEHY 3aKOHCKHUX Mepa
yBeJIeHUX Jla 64 ce Z06UJIM ONMIITH nponucu® Koju he ce npuMewmUBATU y
CUTyalMjaMa KaJia IOpecKy 06Be3HHUILM CTPYKTYPHUPAjy CBOje TpaHCaKLiuje
y noce6He npaBHe GpopMe Jjla 6M OCTBAPUJIU KaKBY IOPECKY MOrOJHOCT KOjy
3aKOHO/|aBal| HUje UMao y BUAY.

[losi03kaj onuiTer nNpaBuJa y HOpeckoM MpaBy Tpeba carjefaBaTH ca CTaHO-
BULITA BOJbe 3aKOHO/ZABILA a TO je MpaBUYHO ONOpe3WBame. TpaHcaknuje
Koje cy o6yxBaheHe oNUITUM IIPAaBUJIOM CY OHe KOje CYy ¥ CKJIaJly ca 3aKOHOM,

2 OBaKBO pa3/IMKOBakbe IaHAC HUje TAKO jaCHO 3aTO LITO UMa MpuMepa civil law fpxxaBay
KOjUMa Ce YTHIIAj CYACKUX AOKTPHUHA y JOMEeHY ClipeyaBama U3beraBama rnopesa nojaiao
Kao U common law ap:kaBa Koje Cy yBeJie ONIITe aHTHU-ay3UBHO 3aKOHO/LaBCTBO.

3 YV cyumTHHH, ONIITa aHTU-aby3WBHA PaBUJIa Ce 3aCHUBA]jy Ha yTrpa/ithu IPUHIIMIIA 3a6paHe
3JI0ynoTpebe mpasa ,103ajMJ/beHOT " U3 IOMeHa IPUBATHOT MIpaBa.
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aJIM Ha HA4YMH KOjU 3aKOHOZaBal, HUje KeJieo0 JONYCTUTHU. Y TOM CMHUCJY
U Tpeba pasyMeTH OBO NPAaBUJIO KAao CPeJICTBO 3a MONyHaBakbe pyna y
nopeckuM nponucuMa. Onpaszame 3a beroBy IpUMeHy NIPOU3Ja3y U3 Ayxa
MOpecKUX 3aKOHa Y L|eJIOKYITHOT MPaBHOT NOpeTKa Ja Tpeba nocTynaTH y
CKJIaJly ca HayeJsIOM CaBeCHOCTH U NIOBepema, l1a y CKJaLy C TUM U NOIITEHO
NpYjaB/bUBATU TPAHCAKILHUje, OJHOCHO Npuxo/e. BehnHa npaBHUX cucTeMa
CaZip>U U crielluduyHe aHTUAOY3MBHE Mepe Koje ce IpUMebyjy Ha crieniudryHe
CUTyaluje, jeJHOCTAaBHUM yCcKpahKUBameM M0je JUHUX TOPECKUX TOT0JHOCTH
noj, ogpeheHuM okosiHocTUMa. Hajuewrhe cy To npaBuJ/ia Koja ce ofjHOCe Ha
yTaweHy KalnuTaJjusalujy, TpaHchepHe LieHe, KOHTPOJIMCAaHy UHOCTpPaHy
Kopropanujy u ap. [loctoju Mul/beme ja ciefuduiHa aHTHAOy3MBHA IpaBuUJIa
MOr'y GUTH KOPUCHA, aJI1 /1a BhbUX0Ba IIMPOKa IPUMeEHA YUHU [TIOPECKU CUCTEM
CJIOKEHUjUM U Bullle OKYCUPAHUM Ha JAeTasbe Hero Ha npuHuun (Zimmer,
2002: 64). C npyre cTpaHe, MMa ayTopa Koju cMaTpajy Jia Cy Heka ciequduyHa
aHTHaby3WBHA MpaBuJa IOTNYHO ebUKACHA ¥ pyKaky Behe curypHocTu
06Be3HHMIIMMa Hero OmuiTa NnpaBuJja 6e3 jacHO JePpHHUCAHHUX NOPECKHUX
cuTyaluja Ha Koja he ce npumMewuBaTH (Thuronyi, 2003: 197). Umajyhuy Bugy
YUHEHULY Jla cnenMpuyHa NpaBUja He MOTY CIIPEYUTH KpeaTUBHUje popMme
n3beraBama nopesa, onuiTa npaBuJa 6 ce NpuMemUBaJia Kao kbUX0Ba JONYHa.

3aKOHOJIaBHE IPOMEHE, Y BEJIMKOM 6POjy 3eMaJba, ycMepeHe Ha YBOhere ONIITHUX
npaBuJia Paju ClipedyaBama Pa3IMUUTUX GOPMHU 3aKOHUTOT n3bGeraBama
nopesa npaheHe cy U MHTEH3UBHUM HallopHUMa Ha WIHUpewy MehyHapoaHe
MOpecKe capajiibe. Y3ajaMHa HpaBHA NMoMoh y MOpecKMM CTBapuMa CBe
BUlIe 3a/l061ja MyJITUJIaTepaJHU KapaKTep, [Ipe CBera, pa3MeHa MOpPeCKUX
“HpopMaIMja Ha 3aXTeB UJIU ayTOMaTCKU. TakBe akTUBHOCTU oMoryhaBajy
MOpecKUM aJ/MUHUCTpaIujaMa jia 6y1y 60/be oCcrocob/beHe Kako 6U Gpixe
H/IeHTUPHUKOBAJIe arpecuBHe 1IeMe n36eraBarma naahamwa nopesa, Koje HUCY
y CKJIaly HU ca CJI0BOM HHM ca IyXOM Nopeckux 3akoHa (Owens, 2012: 517).

EdukacHoCT Mepa cripeyaBarba arpeCUBHOL IOPECKOT NJIAHUPAHa 3aBUCH 0O/
CIIOCOGHOCTU MOPECKUX aIMUHUCTpaLUja a 6J1aroBpeMeHO YTBP/e TaKBe
apaHKMaHe IpeJly3eTe oJ CTpaHe MOPeCKUX 0O0BE3HUKA U IbUXOBUX CABETHUKA
(Larin, Duong, Jacques, 2008: 158). UckycTBO y IojeJUHUM ip>KaBaMa IoKa3yje
Jla TpaJUIMOHAJHe TopecKe KOHTPOJIe caMe Mo ce6U 4YeCTO HUCY [I0BOJbHE
Jla 06e36ese oBy BpcTy UHpopmanuja. U3 Tor pasJsora ce yBoau o6aBesa 3a
nopecke o6Be3HUKE U HbUXOBe CaBETHUKE [Jla HA BpeMe NpHUjaBJ/byjy MoJaTKe
0 Ipejly3eTUM TPaHCaKliMjaMa KaKo ce KacHHUje He 61 W3JI03KUJIM 3aKOHCKUM
caHkiujama. OBakBy Mepy yBeJie cy Kanaja, [loptyranuja, Bennka Bputanuja
u CA/Jl (Tackling Aggressive Tax Planning through Improved Transparency and
Disclosure, 2011: 6).
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PemaBawmenpo6ieMarsa3BaHuxMehyHapojHUM u36eraBamweM niiahawanopesa
MOCTaje JaHaC MOJUTUYKHU NpuopuTeT y AesoBamwy ['20 u OEL/]. Pe6bpyapa 2013.
roguHe OELL/l je o6jaBro M3BelTaj nos HazuBoM BEPS (Base Erosion and Profit
Shifting). lln/b oBOT JOKYMEHTA je a ocurypa Jja MehyHapo/iHa ¥ HallMOHAJIHA
nopecka npaBuJja He oMoryhaBajy UM He 0xpabpyjy MyJTHUHALMOHAJIHE
KOMIaHHje [ja CMabyjy YKYIIHe ope3e BellTaYKUM U3MellTalbeM NpoduTta y
3eMJbe ca HU>KUM nopeckuM ontepehewuma. OELL/] je o6jaBuo jysa 2013. rogune
Action Plan on Base Erosion and Profit Shifting ca npeiBuhamkbeM KOHKpPeTHUX
aKTHUBHOCTHU Yy I10jeJUHUM 06J1aCTHMa ONlope3rBaba pajii keroBe peajansaluje
HaBeJIeHOT U3BEIITaja. JelHa 0/ BbUX THYe ce U 06e36ehema epeKTUBHOCTH
aHTUaby3MBHUX NpaBuJa. [[pobseMu ca KOHCOJNUJALUjOM jaBHUX PUHAHCH]ja
NprUMopaJiu Cy BeJIMKHU 6poj ip>KaBa /la Clopa3yMHO NpuxBaTajy MehyHapoHa
fopecka npaBuJia pajy ouyBamwa HalMOHAJHHUX MOPECKHUX OCHOBHIA, Y3
npyKambe CUTYPHOCTU JIETUTUMHHUM MPEKOrpaHUYHUM TpaHCaKLHjaMma.
HajuoBuju nokyment (OECD/G20 Base Erosion and Profit Shifting Project, Expla-
natory Report, 2014 Deliverables) ynpaBo o6jaBsbeH Ha cajty OEL/l cagpxu
IpPBU HU3 [IpenopykKa 0 MepaMa Koje Tpeba npeJy3eTu y oKBUpYy oApeheHux
AKTUBHOCTH.

Ha kpajy oBor fies1a paja cjaeu KpaTka HalloMeHa Jja CPIICKO MOpPecKo MpaBo
no3Haje crnenuduyHa aHTHAGY3UBHA MpaBUJIa Koja ce TUUY TPpaHCPepPHUX
[leHa 1 yTameHe KanuTaau3anuje. Y 3aKoHy 0 IOpeCKOM NMOCTYIKY U ITOPECKOj
aJMUHUCTpALUju YaaH 9. nponucyje Hayesi0 GaKTUIUTETA KOje Ce cacToju
u3 Tpu npasuia*: 1) mopecke YynmweHUIe ce YTBPhHyjy nmpeMa eKOHOMCKO]j
CYUITUHY; 2) aKO Ce CUMYJIOBAHUM IPAaBHUM IIOCJIOM MPUKPUBA HEKH JPYTHU
NpaBHU [10Cao, 32 yTBphHBame NopecKe 06aBe3e OCHOBY YHHU JUCUMYJIOBAaHU
IpaBHU 0Cao; 3) aKo Cy Ha IPONKCHUMa CYPOTaH HAYMH OCTBAapeHU NPUXO/H,
OJIHOCHO CTeYeHa UMOBHHA, [lopecka ynpaBa he yTBpAUTHU IOpecKy 06aBe3y y
CKJIaZly ca 3aKOHOM KOjuUM ce ypehyje oarosapajyha Bpcta nopesa. Haueso o
KOMe Ce MopecKe YHibeHHUIle YTBPhYjy mpeMa BbUX0B0j eKOHOMCKOj CYIITUHU
peJIeBaHTHO je y cuTyaljdjaMa Koje HUCY eKCIJIMIUTHO ypeheHe nopeckum
3akoHuMa. /lujeMa Koja ce jaB/ba y APYyrUM NPaBHUM CUCTEMUMA y MOTJIENY
ofHOCa u3Mehy cnenuPpUYHUX NPABUJIA U OMUITEr AHTUAOY3UBHOT y HALllEM
NOpecKoM INpaBy He nocToju. OBako feduHMCcaHA ofpesba 4. 9. ykasyje aa
je y nUTamy ONuUITE Ha4yeJo NOPeCKOr NOCTYIKA, a He ONIITe aHTHaby3WBHO
npaBusio. CpICcKY 3aKOHOAABALl HUje U3PUUUTO NpeABUE0 YCA0BE 3a IPUMEHY
Hauyesia GaKTULUTETA U TPaBHA CUTYPHOCT OU HaJjiaraJja Jja ce OHU NPOIHULIy
KaKo 6U ce cripevnsie MOryhHOCTH 32 Fber0BO IPELTMPOKO KopulTheme 0/ CTpaHe
nopecKux opraHa. M3 Tor pas/jiora npuMeHa U TyMaueme Hades1a GaKTULUTeTa
MOTY OMTH W Ha LITETY, aJIU U HAa KopUucT o6Be3HuKa (Koctuh, 2011: 80).

4 Ynan 9. 3ak0oHa 0 NOPECKOM MOCTYNKY U MOPECKO] aAMUHUCTpaLUju, Ca. eaacHuk PC,
80/02,..93/12,47/13,108/13, 68/14.
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3.1. Cnpeuaearse 3aKOHUMe Henpuxeam./svuee hopecke
esasuje y npagy CA/l u Beauke bpumaHuje

CynoBuy CA/] Bullle o/ ieJieceT roJiiHa Cy TyMa4uJId U IPUMehUBaJIU MOPECKO
npaBo y3 noMoh pa3sn4uTUX common law JOKTPHUHA, Kao LUITO Cy: IPeJHOCT
CyLITHHEe HaJ GOpMOM, IOCTOjarbe MOCJ0BHE CBPXE, IPUBHU/IHE TPAHCAKLHje,
eKOHOMCKa cyuiThHa. CBe oHe cy Ayro kopuliheHe paju clpedaBaa
3Ji0ynoTpebe mpaBa y JOMeHY OIOpe3uBama, /i lbUX0Ba IIPUMeHa je UIaK
ocTtaJja cnopHa (Bankman, 2000: 5).

JloKTpuHa nocJIoBHe CBpXe 06jallbaBa /a3, KaJla TpaHCaKljija HeMa Apyry
CTBapHy MOCJIOBHY CBPXY OCUM IOpecKe yuiTeJe, TpaHcakuja Hehe 6uTu
JlonyuITeHa y mopeckoM cMucJay. JlIoKkTprHa Jia je CyLITHHA BaXKHUja o opme
3Ha4yu fAa he He3aBUCHO 0Jf 06JIMKa TpaHCaKIMje eKOHOMCKa CaJp>KHHa
oapehbrBaTH eH NOpeCKU TpeTMaH. Step transaction JOKTpPUHA o/ pa3yMeBa
Jlahe ce onope3srBame CJI10)KEHUX TPaHCAKIMja BPILUTH I03UBabeM Ha IOYETHE
Y 3aBplIHe MOMEHTE pajivje Hero /a ce 3axBaTa CBaku MehyKopak TOKOM
0/iBUjarba TpaHCaKLHje.

Toxkom 2010. roavHe M3BpIleHa je KogudUKalUja JOKTPUHE O NPEJHOCTHU
€KOHOMCKOT IPUCTYNA y Cy36Ujary Pa3JIMYMTHUX llleMa OPECKOT MJIaHUupamba
Y MUHHUMU3UPakha Nopeckux o6aBesa. To je yuubeHO Ha HELITO HeyoOu4ajeH
HavyuH NpeaBubameM oJpeheHUX nopeckux oapenaba y The Health Care and
Education Reconciliation Act (Public Law No. 111-152) koje cy yrpabeHe y
aMepUYyKH 3aKOH 0 CJayKO6U YHyTpalikbux npuxoga (Robertson, Quinn, Carr,
2010: 2).

[IpuMeHa Hanpe/ HaBeJeHUX JOKTPHUHA 0/ CTPaHe CyZi0Ba M3y3€THO je 3aXTeBHA
Y TPaXXKU IOCTH3aHhe PABHOTEXKE PA3JIMYUTHUX 3aKOHCKUX 0/Ipe1ada, Iu/beBa U
HHTepeca. Pagu eMMUHKCakhba HECUTYPHOCTH HbHUXOBE IPUMeEHe Ha MopecKe
AKTUBHOCTU OOBE3HMKa M MOTyhHX pH3MKa Koje mojjpasyMeBa aKTHBaH
NPUCTYI OpeCKe aIMUHUCTPALM]je U CyA0Ba y TyMayewy 3Jl0ynoTpebe npagsa,
cMaTpaJio ce /ia je 60Jbe YBECTH OMIITe aHTHaby3uBHO npaBuJio (KoBaueBuh,
['airo, 2013: 661).

CynoBu y Besivkoj BpuTaHuju npuMewyjy npaBuao GOpMyaHUCaHO y CaAy4dajy
Ramsay xapa TyMade nopecke 3akoHe. OBa CyACKM CTBOpeHa JOKTpPHUHA
oMoryhaBa cyJoBHMa /@ KOPUCTEe LIM/bHO TyMauelwe y HaMeTawy BOJbe
3aKOHO/IaBI[a 3a PA3JIMKY OJ paHHUje KOpUIIheHOr AOCJOBHOI TyMayema.
[Topecko 3akoHoaBCcTBO Besinke BpruTanuje o6usyje u 6pojHuM cnequPuaHUM
NnpaBUIMMa NPOTHUB 3J10ynoTpe6e npaea. loguHe 2004. yBeseHa cy npaBUJIa MO/
Ha3uBoM DOTAS (Disclosure of Tax Avoidance Scheme), koja 06aBe3yjy nopecke
CaBEeTHHUKE Jla MOPEeCKY aMUHHUCTPAIUjy 06aBellITaBajy 0 HOBHUM LieMaMa
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nsberaBamwa niahamwa nopesa. DOTAS pexxuM uMa JBa Lusba. [IpumapHo,
HaMepa je 6uJia j1a ce 06e36e U Jja nopecka aJiJMMHHACTpalMja IoCTaHe CBECHA
MOTEeHIMjaJIHUX apTUOUIUjeTHUX 1lleMa IITo je Moryhe paHuje. [lopen Tora,
>KeJieJio ce Aia To b6yJe cpeAcTBO ofBpahaka oJ npeTepaHUux (HeOOUYHUX)
MopecKux 3JioynoTpebda.® U3 Buille pasJiora, GpuTaHCKE TOPECKE BJIACTH CY
ofJIy4yuJIe la yBeAy ONIITe aHTUA6y3MBHO IPaBUJIO Koje ce IpuMemyje of 17.
jyna2013.roauHe. [IpeaBrbeHo je 1a 0HO MMa HELITO YKy IPUMEHY, Y OJZHOCY Ha
GAARy npyruM jypyucavKIiMjaMa, y morjie 1y cipe4yaBamba Noce6HO arpeCUBHUX
¢dopmu nopeckor nyianupawa (Freedman, 2014: 167).

HoBo omuiTe aHTHaby3uBHO NMpPaBUJIO MMa 3a LWJ/b J1a CIPedYd IMOPEeCcKHU
MOTHUBHCAaHe TpaHcaKlLuje Tje je ,Jobujame nopecKke NOroJHOCTH IJIaBHA
CBpXa MJIM jeJlHA O] [JIaBHUX CBpXa NpeJy3eTUX aKTUBHOCTU". GAAR Huje
yCMepeH Ja 06yXBaTH yo6HU4ajeHe MOCJOBHE apaHXXMaHe YKOJIHUKO Ce OHU
He cMaTpajy aptudunujenHuM. OHo he ce npuMewUBATH caMoO KaJa NpaBalj
aKlivje nNpeay3eTe oJf CTpaHe 0OBe3HMKA YKa3yje HA OCTBapUBake NOBOJbHOT
MOPEeCKOr pe3yJiaTa KOju 3aKOHO/IaBall HUje MpeiBUJEe0 Y BpeMe JOHOLIEHhA
peJsieBaHTHOT 3aKOHA U, OHO LLITO je K/bY4HO, T/le TAKaB IpaBall aKTUBHOCTH He
MO2Ke pa3yMHO 6UTH cMaTpaH pasyMHUM (Tiley, 2014: 30-31). To 3Ha4u fa 3a
npuMeHy GAAR Tpe6a i1a 6y1y 3a/10BOJbE€HH CBH YCJIOBH KOje 3aXTeBa T3B. TECT
,ABOCTpYKe pasyMHocTU". OBe OKOJIHOCTU 06YXBaTajy NpPOBepy UCIYHEHOCTH
ciaefehux ycnoBa: ia 1M Cy CTBapHU pe3yJiITaTH aKTUBHOCTH Y CKJIaJy ca
NPUHIMIIMMA U TOJUTUKOM yrpaheHUM y mopecka npaBu/a; /ja Jy INoCToje
M3MULI/beHe WM abHOpMaJsiHe dase; Ja JIM IOCTOjU HaMepa Jia Ce UCKOPUCTe
Ipa3HUHe y TOpeCKUM 3aKOHMMa. bpuTaHcka nopecka aJiJMMHUCTpaLyja Tpeba
Jla KOHCYJITyje HOBOGOPMHUPAHO CaBETO/aBHO TeJIO Koje [aje MUII/bEHE O
pa3yMHOM Bohemwy nocsioBa o6Be3HuKa. Cy/, IPUJINKOM OJJy4HMBaka MOXe
Jla y3Me y 063Up MUILJbeke OBOT TeJsla Kao U Apyre MaTepujajie KOjU Cy O,
3Hauaja 3a NPaBUJIHO yTBphUBae NpaBe NPUPO/ie IpeJy3eTe TPaHCAKIHje.
Bpeme he nmokasaTu npaBe epekTe 0BOT HOBOT ZI0IaTHOT 3aKOHOABHOT ,,0pyha“
YCMEpEHOr Ha CpedyaBake cnelUPUUYHMX apaHKMaHa KOjU ce cMaTpajy
abBy3WBHHM U30eraBameM opesa.

3.2. [Ipucmynu 3aKOHUMOj HENPUXeam.,bU80j NOpecKoj
egasujuy hpaHyyckom u HeMa4Kom npagy

Y dpaHLycKOM MpaBy ONUITe aHTHAOy3UBHO NMpPaBuUJIO, NpeJBUheHO 4. 64.
3akoHa 0 MOpPecKoM MOCTYIKY, oBJjalhyje nmopecky afMUHUCTpaLUjy Aa
3aHeMapu WJIM He NMPHU3Ha 6UJI0 KOjy NMpaBHY TPAaHCAKIU]Y 3a KOjy ce cMaTpa

5 House of Lords, Select Committee on Economic Affairs, 1st report of Session 2013-14,
Tackling corporate tax avoidance in a global economy:is a new approach needed? Retrieved
13.9.2014, from http://www.publications.parliament.uk/pa/.../48.pdf, p. 17.
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Jlaje aby3uBHA y mopecKoM cMucy. [I[puMeHa npuHLMNa 3a6paHe 3710ynoTpebe
NpaBa He cipevyaBa 06Be3HHMKa /ja U3abepe HajIOBO/bHUjHU IPABHU Ny T 3a CBOjY
TpaHCaKLujy. Y CyLIITUHY, ja 6U ce YTBP/UJIO IOCTOjakbe 3/10ynoTpebe NpaBa,
NOTpPeOHO je AoKa3aTH Ja npaBHa ¢popMa TpaHCcaKIMje He OATOBapa leHOM
caapxajy.

AGy3MBHOCT TpaHCaKIMja ce Npolleyje Ha OCHOBY JiBa kKpuTepujyma: (1) na
je TpaHCcaKLHja cMMyJIMpaHa (3/oynoTpe6a npaBa nomohy cumynanuje) u (2)
Jla TpaHCaKIlMja HUje CUMYJIMPaHa, aJly [Ia HUje Y CKJIaAy ca AyXOoM 3aKOHa U
HCKJ/bYUYUBO je MOTUBHCAHA U30eraBambeM WU yMaheHheM MOPeCKUX o6aBe3a
Koje 6M MHave OOBE3HUK MOPAo Jla MJAaTH Jla Ce HUje ONPEeJesHO0 3a OBY
TpaHcaKLHjy (3/710ynoTpeba npasa nomohy fraus legis).

Tpancaknuja he ce cmaTpaTd 370ynoTpeb6oM mnpaBa nomohy fraus legis
YKOJIMKO je 060BE3HUK yIIa0 Y TPAHCAKIIHjy CAMO U3 MOPECKUX pasJjiora Kao u
Jla je KOPUCTHO 3aKOHCKY 0/ipe/iby Ha HAaYMH KOjH je CYyIpOTaH [[U/beBUMA U
JlyXy 3aKoHa. JI[pyruM peyrMa, pajiy npolieHe MOCTOjakba 3J10ynoTpede npasa
HEOIIXO/IHO je NOIJIe[aTH KaKo HaMepy 06Be3HMKA TaKO M HAMePY 3aKOHO/[aBI1a.
®paHnycka nopecka afAMUHUCTpalMja Mopa Jia IOKaxe /ia je jeJlMHa CBpxa
TpaHCakKIyje 6ua n3beraBarme UM YMambeme ropesa (HIp. Hehe nocTojaTu
3/iynoTpe6a npaBa ako 06BE3HUK MUMa Ba/baHO HENOPECKO onpaBaibe). Y
norJe/y HaMmepe 3aKOHO/IaBIla MOTPEGHO je UIeHTUPUKOBATH IIU/bEBE U AyX
MOPECKUX 3aKOHA. Y NPUHLUIY, TEPET JJOKa3uBamba 0 UCMYHEHOCTH YCI0Ba
3a M0CTOjalbe aby3UBHUX TPAHCAKIIHja JIEXKHU HA MOPECKOj aIMUHUCTPALUjH.
YKOJIMKO Ce OHA I03UBa Ha ONILTE aHTHA0Yy3UBHO TPaBUJI0, 06BE3HUK UJIU CaMa
aJIMMHHCTpanuja Mory ce obpatutu CaBeTo/JaBHOM 0400py 32 CIpevyaBame
3/ioynoTpebe Mmpasa, Koju he pasMOTPUTH AATHU NMOPECKU Cay4aj. YKOTHUKO
OBaj HE3aBHCHH OpraH OJJIy4YH Y KOPUCT 06BE3HHKA, TEPET J0Ka3UBaka je U
JlaJbe Ha OPECKOj aAMUHUCTpaUju. MehyTHUM, YKOJIUKO je 0JJIyKa ¥ KOPUCT
¢dpaHIyCcKe nmopecke aJIMUHCTPanMje, 06Be3HUK he MopaTH Ja JoKaxe /aa
YCJIOBH 3a IOCTOjakh€ 3JI0yNoTpe6e mpaBa HUCY UCIy eHU. OlleHa OBOT OpraHa
HUje 06aBe3yjyha, ajiu y IpaKcH Cy/i TeXHU Jja IPATH Her0BO MULIJbEHE.

Y HeMauKo NMOpecKo 3aKOHO/,aBCTBO yrpaheHo je HEKOJMKO aHTUAOY3UBHUX
oapenaba. Y ui 41. demepasHOT 3aKOHA O MOPECKO] MPOIEYPH MPOMUCAHO
je na he ce omope3oBaTH U OHU PaBHU NOCJOBU KOjU CY HULITABU C acIeKTa
NpHUBATHOI IIpaBa, YKOJMKO Ce peain30Bajia EKOHOMCKA CYLITHHA TPaHCaKLUje.
JlaJbe ce y 0BOM 4JlaHY HaBOA U Aa he ce QUKTUBHe TpaHCaKLUje 3aHEMAPUTH
y mopecke cBpxe U Aa he ce onope3oBamwy NoABphU AUCUMYJIOBAHU MIPABHHU
110Cao, 0JHOCHO OHAj KOjH CTPaHKe CTBAapHO XeJle.

[llupe onuiTe aHTUAGY3UBHO NMPABUJIO CaAPXKAHO je y 4Jj. 42. HaBeJeHOT
3aKOHa Koje Mponucyje Aa ce nopes He Moxe u36ehu 3/10ynoTpe6oM nNpaBHUX
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KOHCTpyKLHja. Kasia ce ycTaHOBH 3J10yIOTpeba NpaBHe KOHCTPYKIUje, IOpecKU
3axTeB he ce 3acCHMBATU Ha NpaBHOj POPMHU TpaHCaKIHUje Koja ofroBapa
dakTuukoj cutyanuju. To 3HaUU a nopecky 06Be3HULU He MOTY ypehuBatu
CBOje NOCJI0OBE TaKO Jla MAaHUIMYJHILY WUJIA U3BPHY €KOHOMCKY CYLUTHHY
TpaHcakiuje. YaaH 42. 3aKkoHa He 03HAyaBa OJIMXKe LITA YUHU CAJPKUHY
Moryhe 3/10ynoTpe6e npaBHUX KOHCTPYKLHja. HeMauku caBe3HU IOPECKHU CY /[ je
MCTaKao HEKOJIMKO KPUTEPHjyMa Koju 61 TpebaJio Aa 6yAy UCIYHeHU KaKo 61
ce MPUMEHUJIO ONUITE aHTHUaby3UBHO npaBuJio. [IpBo, a 6u ce kBasuprUKoBaIa
kao Moryha 3sioynoTpe6a npaBHe KOHCTPYKIUje, 06Be3HUKOBA H3abpaHa
TpaHCaKLi¥ja Mopa 6UTH HeaJleKkBaTHa (apTuduuujesnHa). TecT Hea/JeKBaTHOCTHU
Tpeba fa nokaxe Zia Jiu 61 pa3yMHo Tpehe sule, 10 UICTUM OKOJTHOCTHUMA U ca
HWCTUM IIOCJIOBHUM L{UJbEM, IOCTYMMJIO KAKO je TO yYUHUO NIOPECKU 06GBE3HUK.
YKoJsinko 64 06jeKTUBHO Tpehe sulle nocTynuJao gpyradydje, cMaTpa ce ja je
TpaHcaKlLUja HeaZleKBaTHA. MehyTUM, UMbeHULA Jla TPpaBHA KOHCTPYKLHja
oMmoryhaBa nopecky yuTeay He YMHHU je cCaMUM TUM HeoJrosapajyhow, jep To
MO>Ke OUTH HaMepa 3aKOHO/laBLa Koja oMoryhaBsa JieraJiHo IOPecKo MJIaHUpatbe.
AKo 06Be3HHK UMa Ha pacnoJjiaramwy Bullle o4ropapajyhux npaBHUX Iy TeBa Aa
61 0CTBApHO UCTH NOCJOBHU 111Jb, YJIaH 42. 3aK0Ha ce Hehe IpUMeHUTHU. [|pyTH
KpUTEPUjYM Ce TUYe eKOHOMCKe HeONpaBAaHOCTH ofabpaHe TpaHCaKIuje
a Tpehu KpuTepujyM O3HayaBa YCMEPEHOCT TpaHCaKluje yrjaBHOM Ha
rnsberaBamwe nopesa. Y cjayuajy Aa HeMadKa opecka aJMUHUCTpaLja ycie
Jla JoKaxke M0CTojalbe HaBeleHa TPU 3aXTeBa, 0/ 06Be3HUKaA he ce TpaXKUTH
Jla IoKajke jacHe KoMepLUjasiHe (Helopecke) pasJjore 3a u3abpaHy CTPYKTYpy
TpaHcakuuje (TO je MocCJeAHU yCJOB). YKOJUKO OOBE3HHMK He MOXe Jia
pa3jacHU jacHe KoMeplUjasHe (Hemopecke) pasJjore TpaHcakliyje, oHa he
6uTH 3aHEMapeHa y IopecKe cBpxe U cMaTpahe ce 3aMelmeHOM o/iroBapajyhom
NPaBHOM CTPYKTYPOM.

3.3. Texcroa Ka xapMoHU3ayuju HAYUOHA/IHUX
anmua6y3usHux npasu.ay okeupy EY

HeszaBucHO o/ ynmweHUIe WITO CBe 3eMJbe 4iaHule EY foHoce HanmoHaHa
npaBuJia o0 CipeyaBakby aby3MBHOTI NIOHAIlIAkha IOPeCKUX 06BE3HUKA, yo4aBajy
ce Hanopu Ha HUBOY EY y norsiely cTBapamwa 3ajeJHUUKUX aHTHAOy3UBHUX
oApezaba noj yTuuajeM npakce EBponckor cyzia npasje. CBojuM ofjiykaMa o
HeycarJaleHoCTH NMojeJUHUX HALlUOHAJHUX CIeUPUIHUX aHTHAOY3UBHUX
NpaBuJa ca OCHOBHUM CJI060/laMa rapaHTOBaHUM YroBopoM o EBporckoj
3ajepununy, EY de facto yBoau xapMoHu3anujy y oBoj o6s1actu (Almendral, 2005:
569).Kako 6u ocyjeTu.Jie TakaB Ipoliec, Bepyje ce fa he Ap>xkaBe BUILle KODUCTUTHU
OMIITe aHTHUAOY3MBHO NOPECKO 3aKOHOAABCTBO. MehyTUM, pasiu OTK1amamma
nopemehaja y npeKorpaHMYHMUM TpaHCaKIMjaMa 360r pa3J/iMKa y HaljMOHaJIHUM
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NpaBUJIMMa O IOPECKUM 3JI0yTIOTPpebaMa, IOCTOje NpeAsI03H Aa ce GopMyJTULILY
3ajefHMYKa OIIITA MPaBUJa 0 Cy36Hjalby arpeCUBHOT NOPECKOT IJIaHUParba Ha
HuBoy EVY. O ToMe ce roBopHU y pa3JIMYUTUM JJOKyMeHTHUMa EBponcke KoMucuje
(Commission’s Recommendation on Aggressive Tax Planning IP/12/1325), wito he
oMmoryhuTu Ap>kaBama 4/aHUIlaMa [ja MTHOPUINY apTUQHUIMjesTHE apaHXKMaHe
kopuiuheHe pa/iu u3beraBatba nopesa u 06e36eJUTH OlOpe3UBaHE HA OCHOBY
peasiHe eKOHOMCKE BPe/THOCTH.

Cnydaj Cadbury Schweppes (Case C-196/04) npejcTaB/ha KaMeH TeMeJsbal]
Ha KOMe Ce 3aCHMBA KOHIIENT 3JI0ynoTpebe MpaBa y 06/1aCTH HENOCPeJHUX
nopesa (Jiménez, 2012: 270). [lo aby3uMBHOM MPAKCOM CMaTPajy Ce MOTIYHO
apTudULMjeJHU apaHKMaHU KOjU He OJ[pa*kaBajy eKOHOMCKY PeaJIHOCT U
KOju MMajy 3a je/IUHU LIUJ/b U30eraBame nopesa. OBaj KOHLENT je GopMyJTHCaH
Ha OCHOBY MHUIIlJbera Onuter npaBo6paHuona cyza. [lo keroBoM cxBaTamy,
[IOCTOjalbe MOTHBA 3a CMakhEebe I0pe3a UCYBULLIE je 06jeKTUBAaH KPUTEPUjyM 32
apTUOULMjeTHOCT U3a6paHOT apaHXMaHa. 3aTo je OH GOPMYyJIHCa0 HETaTUBHY
AedUHULH]Y ,MOTIYHO apTUHUIIUjeJIHOT apaHXMaHa“, mpeJjaxyhu Tpu
00jeKTHBHA KPUTEpPUjyMa 3a apaHKMaHe KOju HUCY CAaCBUM apTUPUIUjeHH,
mto je EBponicku cy npaBje u npuxBaTHro (Prebble, Prebble, 2008: 163). [Ipsu
KpUTepHjyM je Aa ¢pusnjasa Mopa GUTH CTBAPHO OCHOBAHA Y IPYTOj APKaBU
YJaHUIK U A MOpa UMaTHU CpeJiCTBA U KaNallMTeT 3a MpyKake ycayra Koje
MMajy 3a pe3yJITaT CMalEeme NopecKor TepeTa. Jpyro, yciyre Koje npy:xa
dunujana mopajy 6utu ctBapHe. Tpehu KpuTepujyM 3axTeBa Jja ycayre
dunnjane Mopajy uMatu ofpeheHy eKOHOMCKY BPeZHOCT Ca CTAaHOBHULITA
MaTH4YHe KoMNaHuje. AKo ycayre ¢uadjase HeMajy eKOHOMCKY BpeJHOCT,
miahama MaTU4YHe KOMIIaHUje 3a BbUX He MOTY Ce CMaTpaTH HaKHAJOM U
miahawa cy npuBuiHa (sham). CBa TpH KpUTepHjyMa MOpajy OUTH UCTTYHbeHA,
MHaYe apaH)XMaH je MOTIIYHO apTUPHULIHjeTaH.

OuwurJselHO je 1a OBaKBa Ipakca EBporckor cyia mpaB/ie BOAY OTpaHUYaBaby
Jp’KaBa YJIaHU1A Y 06JIMKOBAHY CBOjUX HAIIMOHAJTHUX AaHTUA0Y3UBHUX IPABHUJIA.
[IpaBusa He MOTY 6UTH KOHI[UIIMpPAHA CyBHUILEe IIKPOKO jep Cy orpaHHyYeHa
JlepUHUIIMjOM OCTABJbEHOM O/ CTPaHe Cy/a.

4. Temikohe y npyMeHH aHTHAaGY3UBHUX NIPaBUJIa

[Ipo6JsieMu KOjU ce jaBJ/bajy y MorJjejy NpHMeHe ONUITer aHTUAaby3MBHOT
3aKOHOJaBCTBA THUYY Ce€ HbHUXOBOT a/leKBaTHOT TyMauyewa, Kao U oJHoca ca
HayeJsIOM 3aKOHUTOCTH. Pagu yTBphrBama 3/10ynoTpebe nopeckux 3aKoHa,
OJJHOCHO UHJUPEKTHOr Kpllewa NopecKuX obaBesa GUTHO je HM3abpaTu
HajepUKacHUje TyMauerwe OMIITHUX MpaBUJa 3a CIpedyaBalkbe 3aKOHUTOT
rnsberaBama nopesa. AKo ce onuiTe NpaBUJIO NPUMeYje Ha CJAMYaH HauuH

91



3BOPHUK PAJIOBA [IPABHOT ®AKYITETA Y Huity | Bpoj 67 | F'oguHA LIII | 2014

Kao ojpenba NpoTUB 3JI0YIIOTpebe NpaBa y APYrUM NpaBHUM 06J1acTUMA,
HajBa)KHUje NUTakbE je Jia JiU je ofpeheHa TpaHcaKLMja y CKJIaly ca HAMePOM
3akoHoZaBLa. My fpyru npyucTyn, Koju noJpasyMeBa TyMaueke ONIITUX
NpaBuJa Ha nocebaH Ha4yMH, KajJla je BaXKHUje TO Jla JIU je TpaHCaKLiuja
Heyo6H4ajeHa ¢ 0603MPOM Ha HbeHY €EKOHOMCKY CaZp>KUHY U [Jia JI1 je MOTUB
Mopeckor o6Be3HUKa 3aKOHUTO U3beraBame nopecke ob6asese. HejacHohe
y Be3HU ca OBUM TyMayemeM He oCcUTr'ypaBajy Hajsehy moryhy edukacHocT
aHTUaby3uBHor npasuJia (Prebble, 2005: 276-277). laHac ce Moe 3alla3uTH
reHepaJsiHU TPeH/ 1a CYZ0BHU Y pa3BUjeHUM JpKaBaMa OJICTYNajy 0 10CJIOBHOT
TyMadema [I0peCKHUX 3aKOHA Yy KOPUCT LU/bHOT TyMayemwa, LITO BOAU VKU LAY
MakcuMme in dubio contra fiscum.

CyKo6 ONIITHUX aHTUA6Y3UBHUX PaBUJIa Ca HAYEJIOM 3aKOHUTOCTH IPOU3J1a3u
M3 3aXTeBa 3a NIPaBHOM CUTYpHoIIhy mopeckux ob6Be3HHKa Ja he mwUxoBe
3aKOHHUTe IOCJO0BHe TpaHCakKIMje GUTU CMaTpaHe TaKBHMa U OJi CTpaHe
MOpPeCKUX opraHa W cyfoBa. To UM, UNak, He Aaje 3a MpaBo Jja KopuinhemeM
3aKOHCKUX MOTYNHOCTH KOHCTPYHUIIY OCJOBHE TPAHCAKI[Hje C UCK/bYYUBOM
HaMepoM /ia IJaTe Make nopesa. [I[paBHa CUTypHOCT mojApasyMeBa U Ja
nopecky 06Be3HUIU UMajy ITPABO /la YHAIpe/] 3Hajy IITa je JOMYLUITEHO, a IITa
HHUje ca CTAHOBUINITA M3BPIIaBakha IOpeCKUX o6aBe3a. MehyTHM, mocTaBJsba ce
HNUTake J1a 1M 0OBE3HUK MOJKe /1A Ce T03MBa Ha 0BO IPABO aKo 3JI0YyNOTpeb/baBa
CBOjy IIOPECKY MO3UIH]jy, 0/{THOCHO aKO HeroBO MOHAalllakhe UMa 32 M0CJIeJUILY
HeXeJbeHU I'yOUTAK NOpPeCKUX Mpuxo/ia ApxkaBe. CMaTpamo Jja p»KaBa HUje
o6aBe3Ha /1a TAKBe HeCAaBECHE NMOpecKe 06Be3HHKe 00aBeIITABa O 3aKOHUMA
Koje he NpUMeHUTH KaKO OM OTKJIOHUJIA YOUueHe HeJl0oCTaTKe U Mpa3HUHE Y
MO3UTHUBHUM IOPECKUM MPOMUCUMA.

HenpenusHocT geduHucama TpaHCaKIMja Koje cy obyxBaheHe ommTuM
NMpaBUJIOM NPOM3Ja3u U3 TellKoha Ma)k/bUBOI pa3J/IMKOBalbha 3aKOHUTE
HENPUXBAT/bUBE IOPECKE €BA3H]je 01 IPUXBAT/bUBOT NOPECKOT MUHUMU3HUPaAha.
3aKOHO/IaBLM HE MOTY yHaINpe/J Jia NpejiBUjie CBe CUTYyalluje y Kojuma 6u ce
NpUMERUBAJA ONILITA TPABUJIA, Y CYIPOTHOM, 6UJIM 6U y MOTYRHOCTH /1a yBeay
cnenrduyHa MpaBUJia Kako 6U 0CyjeTHJIM OBaKBa HacTojalba. MalITOBUTOCT
NopecKUX 06Be3HHKA je HEUCIPITHA TAKO /1a KpeaToPH NMOPECKE MOJUTHKE He
MOTy IpeJiBUIeTH KaKBe he cBe MOCJI0BHE ,llieMe” OHU CMUCTUTH. Y IUTEPATypU
HEKH ayTOPH OCIOPaBajy MPUMeHY ONMIITHUX aHTHAOy3WBHUX NPaBuJa 360T
Kpliletha Haues1a 3aKOHUTOCTH, aJIM ICTOBPEMEHO UX M OTIPaB/IaBajy, jep 3aKOHUTa
HelprUXBaT/bUBa NOpECKa eBa3Mja MOAPHUBA /IBa K/byYHa MOpeCcKa 3aXTeBa 3a
XOPU30HTAJIHOM IpaBUYHOLINy U epuKacHolhy onopesuBama (Prebble, Preb-
ble, 2010: 38-39). OnpaBaame 3a yBohewe onuTer aHTUaby3WBHOT NpaBUJIa
ce MoxKe HahU U Yy YUbeHHUIIU J]a HEKU MOPEeCKU 0OBE3HUIH, 32 PA3JIUKY O/
KpUMHHaJIala, Kopucte GpopMaiHy IPUPOAY NOpeCKOT MpaBa npeTBapajyhu ce

92



M. AubesikoBuh | cTp. 79-98

Jla ce Jip>Ke CJIoBa 3aKOHA, ay CYIITHHU ocyjehyjy ocTBapeme 1iu/beBa nopecke
nosutuke (Prebble, Prebble, 2010: 45).

YcBajambe v IpUMeHa aHTHaby3UBHUX NTpaBuJia Tpeba 1a 0CUTypajy NOLITOBakbe
HayeJsa jeJHAKOCTH W NPABUYHOCTHU OIOpe3uBama, C jeJjHE CTpaHe, U
HaueJsia eQUKACHOCTH, € Apyre cTpaHe. Ca3Hama /10 KOjUX je Jollja TeopHja
ONTHUMAJIHOT Ollope3uBama yKasyjy fa usMmehy mux noctoju trade-off koju je
TEeIlIKO NOMUPHUTH y Npakcu. Hanywtajyhu chepy Teopujckux pasmaTpama,
CaBpeMeHUM 3aKOHOJABLIHUMA je GUTHUje fa GOPMYJHUILY aHTUEBA3UBHY
NOJIMTHUKY Koja 61 oMmoryhuJia focejHuje QyHKIIMOHHUCAe IOPECKUX CUCTEMA,
LITO NoJpa3yMeBa CpedyaBakhe HeXKe/beHUX I'yOUTaKa OPEeCKUX NPUX0/Aa.

5. 3akspyyak

ArpecHuBHOCT IOHaLIaKka TOPECKUX 00BE3HUKA CBE je U3paXKeHUja y CaBpeMeHUM
€KOHOMCKHM TOKOBHMMa 0/ yTULajeM IJ106an3alyje CBeTCKe TProBUHE U
npy»kamwa GUHAHCHjCKUX yCJIyTa, pa3Boja UHGOPMAIHOHO-KOMYHHUKALMOHUX
TeXHO0JIOTHja, HATJIOT IIMpeha eJIeKTPOHCKOT MT0CJI0Baba U McKopullhaBamwa
pasjivka u3Mebhy HaMOHAJHUX MOPECKUX cucTeMa. TakBa MOHALIaka YeCTO
v3J/1a3e BaH OKBUpa OpPeCKMX 3aKOHA U 3aJ1a3e y ,,CUBY 30HY “ KOja ce TpaHUYHU
Ca He3aKOHHUTOM MOPECKOM eBa3UjoM. 3a Pa3J/IMKY O/ IPUXBAT/bUBOT IOPECKOT
IJIaHWpamwa (MopecKor MUHUMHU3Upakha) pa3BUjeHe Jp)KaBe OKyIlJbeHe Y
okBupy OEI/l moyumwy MHTEH3UBHHUje Aa ce 6aBe GeHOMEHOM 3aKOHHUTE
HellpUXBaT/bUBe Nopecke eBasuje. To cy TakBe akTUBHOCTHU (TpaHcakluje)
06Be3HHKA KOje KapaKTepulle apTUDHUIHjeJTHH KapaKTep, HelocTojame
MIOCJIOBHE CBPXe, KopUIlhewe Npa3HWHA y NOPECKUM NPONUCUMA, 3aK/byYMBabe
CHMYJIOBAaHUX U JTUCUMYJIOBAHUX M10CJIOBA, Kpenpamwe XUBPUAHUX CTPYKTypa
u ap. PopMaJsiHo He Kpiiehu nopecke 3aKOHe, HEKU Make CaBeCHU UJIM BELITH
00Be3HHUIIY, yCIIEBAjy HA TaKBe HAUMHe /1a OCTBAape 3HATHE NMopecKe YIITee.
TrMe oHM HaHOce LITeTy PUCKAJHUM HHTepecuMa pe3nJleHTHUX APKaBa,
aJu U noBpehyjy mpaBa JiOjaJJHUX NMOPECKUX o6Be3HHKA. [I[paBHU OCHOB
CyNnpoTCTaB/bakha TAKBUM 3JI0yNoTpebaMa NOpecKUX 06BE3HMKA, OJHOCHO
aby3WBHOM I[OHALlaky NOYMBA HA HapyllaBawy Hayesa MNPaBUYHOCTHU U
epuKacHOCTH ONOpe3uBakba.

JlaHac ce moBehaBa 6poj Ap»aBa Koje nopeJ cnequdUUIHUX aHTHAOY3UBHUX
NpaBuJja yBoJe y NopecKe CUCTEMe U ONLITe aHTUAa0y3MBHO 3aKOHOLAaBCTBO.
YrsiaBHOM ce 3eMJbe common law cucTeMa ocJamajy Ha CyACKH KperupaHe
JIOKTPHHe, 0]] KOjUX je substance over form Haj3HavyajHUja. 3eMJbe KOje MPUNaiajy
Kpyry civil law cuctema uMajy 3akoHoM GopMyJiMcaHa ONIITA aHTHAby3MBHA
NpaBuWJia YUjH je UJb J1a OCyjeTe aby31BHA IOHAllakha IOPECKUX 0OBE3HUKA U
Jla oMy He NpaBHe Ipa3HUHe y NopecKrUM 3aKoHKMMa. Ha HuBoy EY yo6./inyaBa ce
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aHTHaOy3MBHA [IpaKca JoHOIlemheM npecyza EBporickor cya npaBze (KOHLENT
HelnpuxBaTawkaloTNYHO apTUPHULIUjeIHE KOHCTPYKIUje) KojaobaBesyje ApKaBe
YyJIaHUIle Ja HaljMOHaJIHA aHTHa0y3MBHA MMpaBuUJa yCKJaje ca MpaBUJIUMa
EY. TuMe ce NpUKPHUBEHO U HA UH/JMUPEKTAH HAaYUH TEXU Ka yjelHa4yaBamwby
HallMOHAJIHMX IIpaBuJia O Oll0pe3MBalby KOMIAHUja Ha €eBPOIICKOM TP XKHUILTY.
CnpeyaBame arpeCUBHOT NOPECKOT IMJIAHUPamwa OJf CTPaHe MyJITUHALLMOHAIHUX
KOMIIaHUja IOCTaje IJ1I06aJIHU TOPECKO-NOMUTHYKU IPUOPUTET, IITO NOTBphyje
aHraxkoBamwe OEL/l v I'20 Ha ycBajawy fokyMeHTa BEPS oz yuje npuMeHe ce
OueKyje Jla ce oCyjeTH epo3uja NOPECKUX OCHOBHULA U IIpeMellTalbe JOOUTH Y
Jlp>KaBe ca HUCKUM [opecKUM onTepehewmeM U noBehajy npuxo 1 pe3auieHTHUX
Jp>asBa.

Y Be3u ca NpUMeHOM OMIITEer aHTUA6y3UBHOT 3aKOHOJABCTBA M0jaBUJIO Ce
MUTalbe BeroBOr TyMadyeka (BUIIEe TEOPHUjCKe TPUPO/iEe) — 1a JIU F'a TYMAYUTHU
Kao ¥ NpaBUJIO 0 3a6paHu 3JI0yNoTpebe NpaBa y APYTUM IPaBHUM 06J1aCTUMA,
WJIV Ta TYMa4YUTHU Ha Toce6aH HAYWH y TOPeCKOM paBy? Heku ay Topu fioBoie y
NUTake 0JHOC OBOT ONIITEr MpaBUJja ca HauesJ0M 3aKOHUTOCTH. Ha To ce Moxke
OZITOBOPUTHU MPOTHUBIUTAKEM: /1A JIU TAKBU HECABECHU MIOPECKU 0GBE3HUIU
(MmohHe My THHAIMOHAJHE KOMIIaHUje U BeoMa GOraTy MojeJJUHIH), KOjU
TyMadye opecKe 3aKOHe OHAKO KaKO0 TO FbMMa HajBUIIle 0JIr0Bapa, MOT'Y yOIIITE
O04YeKHUBATH NpPaBHY CUTYPHOCT OJf pe3UJeHTHUX Jp>KaBa, KaJla OHU CBOjUM
MOHAIIakHUMa Kplile HeKa OCHOBHA [T0OpecKa HaveJsIa U yTpoXKaBajy caMe OCHOBE
HalMOHAJIHUX NOPEeCKUX chcTeMa. Mopa ce MpU3HATH Ja 0JTOBOP HHUje TaKo
jeAHOCTaBaH. Y3 BEpOBATHY ONPaBJaHOCT HaBeJeHUX apryMeHaTa He MOTy
ce ca curypHouhy carsiejaTu Kpajibu ePeKTH ynoTpedbe aHTUAOY3UBHUX
npaBua. /la v he oBe Mepe 0OCHaXKUTH HalMOHAJIHE ITOPeCKe CUCTeMe UK he
CTBOPUTH YCJIOBE 32 MPUKPUBEHY XapMOHU3all1jy Ipolieca ollope3nBamba Ha
r7106a/IHOM MJIaHy, OCTaje Jja ce BUAU. UMajyhu y BUay cBe Behu 6poj AprkaBa
(B;1aza) Koje ce carJiaiiaBajy ca ayToMaTCKOM pa3MeHOM HHdopMalnuja Kao
rJ106aTHUM IIOPECKUM CTaH/Aap/[0M, YeMY ITOTO/Iyje HEBEPOBATHO 6p3 pa3BUTAK
MHPOPMALMOHO-KOMYHUKALIMOHUX TEXHOJIOI'Uja 32 TPEHOC Pa3JIMUUTUX BPCTA
MoZlaTaKa, YMHU Ce /1a je Apyra MOryhHOCT U3BeCHUja.
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TAX AVOIDANCE:
Definition and Prevention Issues

Summary

The problem of resolving issues pertaining to tax avoidance, and particularly
its aggressive forms, has been the focal point of discussion among tax scholars
which is increasingly gaining attention of politicians alike. As opposed to tax
evasion (which isillegal), the phenomenon of tax avoidance calls for careful con-
sideration of state fiscal interests and a highly precise demarcation of the thin
line between the acceptable and unacceptable conduct. In many contemporary
states, tax avoidance (which implies a formal behaviour of tax payers within the
limits of tax legislation but contrary to the tax regulation objectives) is declared
to be illegitimate. State authorities do not want to tolerate such activity, which
results in tax payers’ reduction or avoidance of tax liabilities. We should also
bear in mind that all tax payers have the tax planning option at their disposal,
by means of which they make sure that they do not pay more tax than they are
legally obliged to. However, in case they skilfully use the tax regulation flaws
and loopholes for the sole purpose of tax evasion, and /or resort to misrepresen-
tation and deceptive constructs, they are considered to be exceeding the limits
of acceptable tax behaviour.

In comparison to the specific anti-abuse measures which have been built into
some national tax legislations, there is a growing number of states that intro-
duce the general anti-abuse legislations, which is based on judicial doctrines
or statutory legislation. Yet, there is a notable difference among the envisaged
anti-abuse measures depending on whether the national legislation is based on
the the Anglo-American or European-Continental legal system. The efficiency of
applying these general anti-abuse rules in taxation largely rests on their inter-
pretation as well as on their relationship with the principle of legality.

Key words: tax avoidance, aggressive tax planning, anti-abuse legislation.

97






JIp Muomupa Kocmuh,” OPUTMHAJIAH HAYYHH YJIAHAK
PedosHu npogpecop llpasHoz pakysamema,

YHueepzumem y Huwy UDK: 343.9-052-053.9

Pad npumsen: 17.09.2014.
Pad npuxeahen: 21.10.2014.

CTAPHJHU OCY BEHULIH

Ancmpakm: Y KpuMUHoO/10WKOj 1umepamypu ce UsHoCuU jacad cmas oa je
KpUMUHA.1Uumem cmapujuxy HenocpedHoj 8e3u ¢ lUX08UM CMynarbemy Ho8U
nepuod sxcusoma. Kod cmapujux deaunkeeHama moeyhe je youumu o6pazay
Yy paseojy desuHK8eHMHe AKMu8HOCMU, CMpPYyKmMypy KpuMuHaaumemad,
noJiHy 3acmyn/eeHocm Je/IUHK8eHMHUX AuYd, NPemxo0HO KaxCrasdarse,
dpywmeeHu cmamyc ocmapeaux JdeauHkeeHama. KpumuHnosaowka
ucmpascuearea cmapujux 6usa cy Hajuewhe y doMeHy ucnumugarba
cmpaxa 00 KpuMUHa/UmMema, kUxo8e sUKmMuMu3ayuje y okeupy nopoduye,
doK je wuxoea deauHKkeeHYuja MHO20 pehe 6usia npedmem u3y4asarsad.
H3yuasarbe desunkeeHyuje cmapujux Hajuewhe je 6us10 y 3Ha4ery nompeba
u mewkoha c Kojuma je cyoueHa 3ameopcka nonyaayuja y mpehem 0o6y,
Kada cy uspeyveHe dy20200ulirbe 3ameopcke KazHe, d npasu.ia yc/a08HO2
omnycma ocmajy cmpozaa, uau Kkada ce Kpumukyje Marbak noce6Hux
coyujasHo hpu/iazoheHuX neHUmeHYyujapHux ycmaHoed 3a ocmapesie
ocyheruke. Huso kpumuHaiumema onada c noseharoem 200uHa cmapocmu.
3a pasauky od kKoHcmaHmHoz2 hopacma ydesa cmapoz2 cmaHo8HUWMBA y
00HOCy Ha Maahe CMAHOBHUWMEBO Yy pA38UjeHUM 3eM/bamMa ceema, yoeo
ocyhenuuke nonysaayuje, mehy ocobama od 55 eoduHa xcusoma u cmapujux,
y odHocy Ha maabe ocyheHuke, unak je 3HamHo mareu. Haume, pazauuuma
numarba Koja ce odHoce HA ,cmape ocobe u3a pewemaka“ nocmasa cy,
8peMeHOM, hpedmem UHMepecosarsd, KpUMUHO102a U NeHO0102a, OpicagHe
adMuHucmpayuje, u MehyHapooHux opeaHu3ayuja kKoje ce 3a/a1axcy 3a
npuMeHy /oydCcKUX npasa. YmamHu4eHu MywKkapyu u jceHe yoouudajeHo
name 00 usuuKkux U nCUXU4YKuUx nomewkoha Koje kapakmepuuily ocobe
Ha ca0600u, aau 6ap decemak 2oduHa cmapuje. Hacusve, ankcuosHocm,
cmpecy 3ameopcKuM yca08uma, 008ojeHocm od nopoduye u npujame.a,
Kao u cnosHaja MozyhHocmu da he cag uiu ckopo cag ocmamak Jxcusoma
nposecmu usa pewlemaka, cge 3ajedHo mozy dogecmu do y6p3aHoe hpoyeca
cmapersba kod ocyheHux auya.

KmyuHe peuu: cmapocm, cmapuju ocyheHuyu, deauHK8eHYUja cmapujux,
mpemmaH cmapujux.

" kosticm@prafak.ni.ac.rs
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1. lojam ¥ rpaHULe CTAPOCTH

M3Hasakewe peasiHe MOTYNHOCTH 3a HENPEKUAHO Tpajamke KUBOTA HUje
HUIITA Marke KOGHO 0l CMPTH, OCUM y TIpeZilatbMa U BepOBambUMa, T/le HaT-
npupoaHa 6uha CBOjy 6eCMPTHOCT NOTKpPENJbYjy 6pOjHUM NMpeuMyhcTBUMa
(KocTtuh, 1997: 89). IlowiTo ceHecleHLIMja MOYHEbE 0/ pohera, mapa oKCcalHO
je ma mpoiiec cTapeha U CTApoOCT Kao KUBOTHO A06a 6yy Taby Teme. ,,CBaKU
YOBEK KeJIM 1yT0 Jia ®KUBU ", 1a CaMUM THUM ,,6UTHU cTap” He Tpeba Jja npeJcTaB/ba
61JI0 KaKBO MOCEGHO CIIOPHO MUTake. AJIM ,HUKO He )KeJIu Jla OCTapu”, nma ce
ctapocT Mehy cTaHOBHUIITBOM BehiMHe Ap)KaBa CBeTa CBe BUIIe TOCMaTpa Kao
,COIIMjaJIHU mpo6eM“.!

TokoM pa3Boja JbyACKOT JPYILITBA JbYACKH BEK HUje YBeK Tpajao ucTo, Beh ce

HaIpOTHUB MPOAYKaBao, a Ce TPEHYTaK KaJla HEKO yJIa3u y cTapadyko fo6a

oapebhuBao no pazsMuUTUM KpUTEpUjyMHUMa (6poj roZiMHa, paJiHa CIOCOGHOCT,

¢usuyku usryen). Betty Friedan, y cBom geny Fountain of Age, HaBo iU ia je camMmo

8% AmepurKaHala npeko 65 rojuHa CTapoCTH NPUXBATUJIO TEPMUH “cTap”, Aa

TuMe onuile cebe. CKOpO MOJIOBUHA UCIIUTAHUKA ONPEJIeNJIa Ce 32 TEPMHU-
» o«

He: “ceHuop rpahaHuH”, “3peo AMepuKaHal”’, UM “IeH3UOHHCaHa 0co6a”, Kao
npuxBaT/bUBe 3a onuc cBor ctaryca (Friedan, 2006).

Y caBpeMeHO] MeAWIMHCKO] JUTEPATypU 3aCTYIJ/beHO je MUILJbEHE Ja
TepMHHe “cTape ocobe” u “ceHuop rpabanu” Tpeba geduHucatu yaumajyhu
y 063up npe GyHKIHUOHAJHU CTATYC, HETO XPOHOJIOIIKE TOJUHE, MaJia Ce U3
aJIMUHUCTPATHUBHUX pa3Jiora CTapocT ocobe U3pakaBa roguHama (65 uiu 75
roavHa). Takobhe, mpaBH ce ojieJsia oBe rpyIie Ha JiBe NoArpyie: “mjaabe-ctapuje
ocobe” (65-74 rosrHe) ¥ Ha “cTap-cTapHje ocobe” (mpeko 85 roiuHa CTapoCcTH)
(Krupp, 1988: 4).

[Ipoay:xeme Tpajama JbYACKOT BeKa 3HAYUJIO je cTasHO oBehaBamwe 6poja cTa-
pUx 0cobay 0lHOCY Ha YKYTNIHY NonyJauujy jeiHe seMsbe. Y 20. BeKy, y 0HOCY
Ha [IpeTxo/Ha pa3/io6/ba, 0CTBAPEHA je peBoJIyLIHja y Tpajamby /by ACKOT XKUBOTA.
[IpoceyHO 0YEKHBAHO Tpajakbe JbYACKOT BeKa nnopacJio je 3a 20 roguHa go 1950.
ro/iMHe, N1a je MpoceyHa CTapoCT Tajla AOCTUIJIA 66 rofrHa kuBoTa. Ouekyje
ce IpoAy»Keme Tpajamwa JbyAcKor Beka 3a jout 10 roguna o 2050. roguHe. OBaj
Jemorpadcku TpujyMo 1 6p3u nopacT nonyJsialuje y npBoj nosoBuHU 21. Beka
yKasyje fa he 6poj ocoba npeko 60 rogrHa CTapoCTH HapacTH o oko 600 mMu-

1 “..mpoMeHa Koja 64 BOJMJ1a KA KOPUCHOM, aKTUBHOM U Pa3BOjHO OPHUjeHTUCAHOM MOTJIey
Ha CTapere MoXe Jia Ipor3uhe U3 CONCTBEHUX NOCTYNaKa CTapUX JbY/IH, KPO3 CAaMy CHAary
BUXO0BOT pacTyher 6poja, ma caMUM TUM U yTHIIaja. KosleKTHBHA CBECT 0 TOME IIITA CTapemhe
3HA4Y, y CMUCJIY KOHIIeNTa APYIITBEHOT U3jeiHa4aBamba, MoXe BpeMeHOM [T0CTAaTH KOPUCTAH
YHHUJALy npoMeHHU cTtaBa”. Internetational Plan of Action on Ageing*, 1/para. 32, nurt. y:
Social Gerontology: ,0ld Age Across Cultures and Time".

URL: http://www.trinity.edu/~mkearl/gercul.html, npuctyn: 13.10.2008.

100



M. Koctuh | cTp. 99-116

auoHay 2000. rogunu Ha ckopo 2.000 musinonay 2050. rogunu. [IponieweHo je
Jla he ce nponopuoHaJ/iHa 3acTyI/beHOCT 0c06a, Koje cy oZpeheHe kao ctape/
ocTapeie, rio6anHo nosehatu o 10% y 1998. rogunuu Ha 15% y 2025. roguHu.

[TopacT 6poja cTapux cTaHOBHHUKA 6uhe Hajsehu U HajOpPKU Yy pa3BUjeHUM
3eMJ/baMa CBeTa, U TO Y Y4eTBOPOCTPYKOM U3HOCY 3a ciaefehux 50 roguHa. Taj
he mopacT y HajMaw0j Mepu 6UMTH 3abesiekeH y 3eM/baMa Adppuke (Madrid
International Plan, 2002). Hewrto npenM3sHuju nojany ykasyjy Ha To Ja je ne-
necetux roguna 20. Beka y CA/l xxuBeJsio 12.4 MuiMoHa MyliKapala 4 »KeHa
cTapujux of 64 roguHe, WTO je Y4uHUIO 8,1% oJf yKynHor 6poja CTaHOBHHUKA.
Jlo 2004. roagvHe 6poj CTapHUjUX Ce YTPOCTPYYHO, ¥ TOPACTAO je HAa 36 MUJIHOHA
craHoBHuka CA/l. [IporHo3a je aa he go cpegune 2030. roaune y CA/] )xuBeTH
npeko 70 MUJIMOHA CTapUjuX, LITO he u3HOCUTHU 25% 0/ YKYTTHO POjeKTOBAHOT
obuMa amepuuke nonysaanuje taga (Eglit, 2004: 1).

Y MHOTMM MOJ€PHUM HUH/YCTPHjCKUM APYLUITBUMA JOCETHYTH CTAapOCT Kao Jja
nojipasyMeBa npumajiatbe cCy6opAUHUPAHO] TPYIH Jbyu. CTapuju cy 4ecTo
JIMMUTHPAHH ¥ CBOM y4ewhy y JPYLITBEHOM, EKOHOMCKOM U TMOJHUTHYKOM
»KUBOTY, LITO OHeMoryhaBa HbUXOB JIOBOJbHU YTHUIA] Y PA3JIMYUTUM chepama
JPYIITBEHOT )KUBOTA, NaKO M0 6POjy OHU HUCY MatbHUHCKa rpyma. BehuHa ysora
y COILIMjaJIHOj CTPYKTYPU CaBpEMEHHUX APYLITABA He PUIIa/ia CTAPUM 0c0baMa,
Y 32 FbUX 06 TaBa CaMO HEKOJIMIIMHA PEryJapHUX, CAHKI[MjOM 3alITHNEHHX MO-
ryhHocTH 3a myHo ydelthe y pyILITBEHOM )KUBOTY. Pa3Buja ce jesiaH CTaIHU CY-
K0GJbeHHU 0/IHOC M3MeDy TexbU cTapux 0coba Jja UM TpunagHy oapeheHe yore
y APYLITBY, U TeXKbU MJabher JieJia CTAaHOBHUIITBA Ia UM Te yJIoTe He JI0/IeIH.
3aTo ce 1M0JI0%KAaj CTApUX JbYIM MOKe /ia TOpe/ Y ca M0JI0XKajeM aZjoyIeclieHaTa.
HauMme, buxoBe Telkohe Jja ce mpujaro/ie pyuITBEHUM 3aXTEeBUMa CY CJIUYHE.
U meby jeqHnMa 1 Mehy ApyruMa 4ecTo OCTOjH ocehame 6eCKOPUCHOCTH, Kao
Y CII03HAja /]a ’hbUXOBe JKeJbe CKOPO HUKO He crno3Haje. Ca/lallilboCT je GUTHA
3a pa/{HO CIIOCOGHO CTAaHOBHHUIITBO — CTAPH JbYAHU U3 CaJlallllbe MIePCIeKTHBE
HeMajy 6yayhHocT, a M1aiu Tek Tpeba ia CTyIe Ha eHO TJI0.

Y TOM cMUCJY, 5KUBOT CTapUX 0c00a YeCcTo J00Uja MapruHaJaH KapaKTep, Kao
GUTHCam€ JbY/IM KOjU Ce Hasla3e Ha pyOy IPYIITBEHOT XKMBOTA. YTH1a] bUXOBUX
CBAaKO/[HEBHUX aKTUBHOCTH Ha TOKOBE JIPYIITBEHOT }XUBOTA HE MOXe Ce, HU
JIEraJIUCTUYKUM OKBUPOM, HUTH NaK HEKUM OIIITe NTpUxBaheHUM MOpasTHUM
HOpMaMa, leUHUCATH Ko JOMUHAHTaH y MPOLecy JOHOIIemha 0J1yKa, Koje
6u MewaJie ctBapHocT (KocTuh, HopheBuh, 2004: 3).

2. leTMHKBEHIAja CTapUjUX

MebyTuwm, ycies onasiame GU3UUKe cHare U cJab/berba ONIITET 3/]paBJjba,
Jl0J1a3U U 10 IPOMeEHA y COLMjaJITHOM MOJIOXKajy CTapux 0coba y 0JHOCY Ha
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OHaj KOju cy UMaJii Kao MJiahe ocobe. CTapemeM ce ry6u HHUIMjaTUBA, ONlaza
pa/iHa ClocOGHOCT U IIpe o/JlacKa y NeH3Hjy (o yCJI0BOM Jia Cy YOIIUTe 6UIU
3aI0CJIeHH), cCTape 0cobe GUBajy ay TOMAaTCKHU UCK/bYY€EHE U3 HU3a aKTUBHOCTHU
Koje cy Cy/I60HOCHE 3a HbHUXOBY Jla/by €er3UCTEHLH]Y.

Y KPpUMUHOJIOUIKOj INTEPATYPH Ce U3HOCH jacaH CTaB Jja je KPpUMUHAJIUTET
CTApUjUX Y HENOCPeJHOj Be3U C IbUXOBUM CTYIakbeM Y HOBU NEPHOJ, )KUBO-
Ta. C/IMYHO TOMe KaKo HeKe MJaJie ocobe, ycie/ Tellkoha Ha Koje Hausase y
npBuM dasama couyjanusanyje (LeTHHBCTBO, MJIALOCT) OTHOYUIY CBOjY Je-
JINHKBEHTHY aKTHBHOCT, TAKO ¥ HeZlocTaTHOCT Tpeher g06a KHUBOTa, 0JHOCHO
Tpeher nepuoja conujanusanuje, Moxe yTULATH Ha [10jaBY AeJIMHKBEHIIUje KO
ocTtapeaux. CJIMYHO, UJIM YaK MOAYAapHO KA0o KO MJIaUX, UJIH Miahux U3Bp-
IIKMJIana KpUBUYHUX Jle/1a, U KO, CTapUjuX AeJJMHKBeHaTa Moryhe je youuTu
o6pasar y pa3Bojy AeJJMHKBEHTHe aKTHUBHOCTH, CTPYKTYPY KPUMHUHAJIUTETA,
HOJIHY 3aCTYN/bEHOCT JJeJIMHKBEHTHUX JIMLA, IPETXOLHO KaXKibaBalbe, Kao U
JPYLITBEHHU CTAaTyC ocTapeux JeauHkBeHaTa (Hardtke, 1991).

W nopepn Tora, ocrapese ocoGe/cTapa JuIa Jyro HUCYy OWJa NpeaMET
noce6HOr KPUMMHOJIONIKOT M3y4YaBaka,’? y nopehewy ca TemMaMa pacHe
WJIM POJIHE TIPUIA/JHOCTH, UJIN CEKCYaJIHE ONPe/ie/beHOCTH, KOoje ce J0BOJe
y OAHOC KPUMUHOIreHe3e, UM BUKTHUMOTeHe3e ’bUXOBOT GUBCTBOBama. Y
KPUMUHOJIOIIKOj KIbHXKEBHOCTH OTY/Ia CE UCTHYE /Ia je 3aHMUMakbe 3a CTapuje
6uJio Hajuyenthe y JOMeHY UCIIUTUBAkha CTPaxa 0/l KPUMHUHAJIUTETA, UJIU b UX0BE
BUKTHMHU3allMje y OKBUPY MOPOAHIIE, A /1A je ’hUXOBA JIeJTMHKBEHIIMja MHOTO
pebe 6usa npeaMet usydyaBama. OneT, U3yyaBatbe JeJUHKBEHIHje CTapUjux
Hajdenrhe je 6uJ0 y 3HaYewy noTpeba U Temkoha ¢ KojuMa je cyodeHa 3aTBOPCKa
nonysanujay tpehem 06y, kajia cy u3pedeHe AYroro/Uiibe 3aTBOPCKe Ka3He,
a mpaBuJIa YCJIOBHOT OTIIYCTa OCTAjy CTPOra, UJIH KaJla Ce KPUTHKYje MarmbakK
noceGHUX COIMjaTHO TPUJIaTOh)eHUX TEHU TeHI[MjapHUX YCTaHOBA 3a OCTapeJie
ocybhenuke. Takobe, yak 1 KaJja KpUMHUHOJIO3U HMCKaXXy UHTepeCOBak€ 3a
ocTapeJie yYUHUOLEe KDUBUYHUX JleJIa, bUXOBA aXKHha YCMepeHa je Ha cTapuje
Kao CeKCyaJsiHe JIeJIUHKBEHTE, 10K CY JpyTe KaTeropuje CTapujyux U3BpIInIana
KpUBUYHUX JieJsia 3aHeMapeHe (Oxford, 2007: 160).

2 Y KpMMMHOJIOUIKO] TEOPHUjU NIOCTOje TPHU rpyIle cXxBaTamwa Koje ce 0JlHOCe Ha NUTame
ctapocTH. [lo pBoj, HajpacnpoCTpakEHUj0j Y KPUMHUHOJIOTHjH, 10jaM ,,CTAPOCT" Ce KOPUCTH
Kao JleCKpUNITUBHA KaTeropuja. /[pyro, cymracTBeHO, aHAaJUTHUYKO oJipeherbe, OTUYe U3
TeopHje ColMjasIHe TepOHTOJIOTHje, 10K je Tpehe oapehere Be3aHO 32 BUKTUMOJIOIIKH
NPUCTYII CTapewy U cTapuM oco6ama. Bugetu: Rachel Pain, ,Theorising Age in Criminology:
the Case of Home Abuse®, British Society of Criminology, The British Criminology Conferences:
Selected Proceedings, Volume 2.http://www.britsoccrim.org/volume2/006.pdf, npuctymn:
25.11.2008.
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[Ipema cTaTucTUYKUM Noka3atebuMay CA/l, miahe ocobe ce MHOro yyecTaJsiuje
jaBJ/bajy Kao M3BPIIMOLKU KPUBUYHUX Jl€Ja, y OJHOCY Ha MYHOJIETHE U OHE
ctrapuje. C gpyre cTpaHe, y o6aactuma CA/l y KojuMa je CKOHIIEHTPHUCAHHU]U
>KUBOT Beher 6poja cTapujuxiuLay oJHocy Ha MJahe, nmonyT fp>xaBe Quopue,
HbUX0Ba JleJIMHKBEHIIMja yoyaBa ce Kao CTaTUCTUYKHU 3HauyajHa. Ha ®unopuay,
NpoLeHaT CTapUjUX JIMLa KOja Bpllie KpUBUYHA JleJla pacTe 6p:xe 0/ MpoLeHTa
oApacaux uau Mjaabhux oco6a Koje NoyrMHe HEKY JAEJUHKBEHTHY aKTHUBHOCT.
H3mebhy 1980. u 1998. roauHe, cTona cekcyaaHUX JeJlMHKBeHaTa ¢ Diopuze y
y3pacTy o 60 rogrHa U cTapujux nopacJa je 3a 171%, a0k cy pa36ojHULITBA
nopacJia 3a 168%, a remke TesiecHe nospege 3a 13%. Otyzna usjaBa o4roBopHor
qunay LleHTpy 3a 06yKy nosinnuje Ha GiiopyAu ja MOTULAjIH ,HA CBOje OTPOMHO
n3HeHabhemwe Haslaze cebe KaKO CTaBJbajy JIMCHIE HEKOME KO je CTapHju of 65
roauHa (..), 4 Aa NOKyIIaBajy Jja UX YI030pe Aa TO LITO Cy CTAapUju He 3Hayu
Y fa cy HeBMHHU". Unak, Ha HUBoy CA/l HUBO KPUMHHAJIUTETA CTAPUjUX HUje
Tako 3Ha4yajaH. TokoM 2000. roguHe, ocobe y3pacTta o 65 roaMHa u cTapuje
y4yecTBOBaJIe CYy YKyNHOM 6pojy xanuemway CA/ ca 0,6%, a Mehy KpUBUYHUM
JleJMMa IOMUHUpaJie cy Kpahe, onyT jenapema, NpaheHe TeIKUM TeJleCHUM
noBpepama (Titus Reid, 2003: 41).

MebhyTuM, aHa/IM30M HaBeIEHUX NI0JjlaTaKa O JUCTPUOYLIMjU KPUMUHAJIUTETA
Ha HuUBoy CA/l, ydenihe cTapujux y YKYNHOM KPUMHHAJHUTETY je BeoMa
HucKo. [Ipema noganuma u3 Uniform Crime Reports, ykynaH 6poj xamniiemna
y CAJl, y 2012. rogunu 640 je 9.446.660, unu 100%. Ox Tora, 6poj xamniiema
CTapujuX JIMLA, 3a 10jeJUHA KPUBUYHA JleJ1a, UJIU T'pyTie KPpUBUYHUX JleJia, 6uo
je 3acTynJ/beH Ha ciejiehu HauuH: of 60 10 64 roauHe — 118.772 xamniemwa
uau 1,3%, a npeko 65 roguna - 81.758 xanumewa uau 0,9%. Juctpubyuuja
KPUMHHAJUTETA, IpeMa 06JIMIMMa UCIIO/bEeHUX KPUMHUHAJHUX NTOHAIIAKha,
Yy U3BEUITA]jy je npeAcTaB/beHa Ha caefehr HauWH: YOUCTBO U YMUILJbAjHO
y6ucTtBo: oz 60 10 64 rogune 100, nmpeko 65 roguHa 93; cusoBame: oj 60 10
64 roguue 200, npeko 65 roaunHa 167; paz6ojuuiitso: o4 60 10 64 roguHe 250,
npeko 65 roguna 108; Teuike TesiecHe noBpee: oz 60 10 64 roguHe 4.059, npeko
65 roauna 3.223; npoBaJiHe kpabe: oz 60 o 64 rogune 1.011, npeko 65 roguHa
607; kpahe: oz 60 710 64 rogune 10.482, npeko 65 roguna 7.757; kpahe MoTopHUX
Bo3uJia: oz, 60 10 64 roguHe 225, npeko 65 roarHa 118; nasbeBune: o 60 0 64
roguHe 114, nmpeko 65 roaruHa 73; Apyry 06JIMIU JIeTHHKBEHTHOT [TOHAIIAKha:
oz 60 g0 64 rogune 10.631, npeko 65 roguna 8.752; pascudprkoBama: o 60
Jlo 64 roguHe 428, npeko 65 roguna 239; npesape: oz 60 10 64 roguHe 1.755,
npeko 65 roguHa 1.323; nponeBepe: o4 60 1o 64 roguHe 141, npeko 65 roguHa
78; TproBruHa yKkpaaeHoM po6oM: oz 60 10 64 roguHe 430, mpeko 65 roguHa 211;
BaHasu3aM: oz, 60 g0 64 rogune 1.177, npeko 65 roguHa 976; HeoBJ1alheHo
Hollleke opyrkja: ox 60 1o 64 roavHe 1.094, npeko 65 roarHa 953; cekcyaJsiHa
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JeJUHKBeHIHja: o 60 10 64 roauHe 481, npeko 65 roauHa 371; 3;0ynoTpeba
onojHux gpora: og 60 1o 64 rogune 1.340, npeko 65 roguHa 1.622; KoljKame:
oz 60 o 64 rogune 8.604, mpeko 65 rogrHa 3.651; Hacu/be y MOPOAHUIIH: O/
60 n0 64 roguHe 167, npeko 65 roguHa 156; BoxKiba y UjaHOM CTamwy: of 60
o 64 rogune 733, npeko 65 roauHa 510; 370ynoTpeba asnkoxosa: o 60 g0
64 roguHe 21.462, npeko 65 roguna 15.403; nujaHcTBo: ox 60 g0 64 roguHe
3.409, npeko 65 roauHa 1.851; npectynu: oz 60 go 64 roaune 8.497, npeko
65 roauHa 4.326; ckuTHU4Yewe: of, 60 10 64 roauHe 5.290, mpeko 65 rogrHa
3.625. [loce6GHO cy M3/1BOjeHU CJIy4ajeBU xalllewa auia of 60 10 64 roguHe
3a KpUMUHaJUTeT Hacusba 4.609 niau 1,1%, a 3a UMOBUHCKH KPUMUHAJUTET
11.832 usu 0,9%, u M1a npeko 65 roJiMHa 3a KPpUMUHAJIUTET Hacusba 3.591
uin 0,9%, a 3a UMOBUHCKHM KpUMUHaauTeT 8.555 nin 0,7%, y oHOCY Ha yKynlaH
6poj xaniewa (Uniform Crime Reports, 2012).

Y npukasaHoj aHaJM3U JUCTPUOYLIUje KPUMUHAJINUTETA [10 BPCTH KPUBUYHOT
JleJ1a M y3pacTy yYMHUJIala, UHTepeCcaHTHO je Jla KOJ CBUX 06JIMKa UCNOJ/beHUX
KPUMUHAJHUX, OJHOCHO IeJJMHKBEHTHUX aKTUBHOCTHU 6pOj Xallllleha CTapUjux
oZ1 65 roguHa onajay oJHoCy Ha cTapocHy rpyny of 60 o 64 roguHe. 3yseTak
je jeIMHO Ko/ 3JI0yNoTpe6a ONMOjHUX APOTra, TAe je 6poj xamiiewha mopactao y
y3pacHoj TpyIu oJ 65 rojuHa U CTapuju.

OnmTH 3aK/by4aK je la HUBO KPUMHHAJIMUTETA Onaja ¢ nopehameM roguHa
crapoctd. OBaj peHOMeH GUO je KPUMHUHOJIOUIKY 06jallitbaBaH C Pa3JIMYUTUX
acrnekata. KppUMHUHOJI03U KOjU Cy MMaJiu 3a MpeJMET CBOT NHTEPECOBaba
pa3sBUTAaK KPUMHHAJHUX Kapujepa IHojeJjUHAlla CMaTpajy Jla HOpMaJiHU
NpoIecH GHOJIOIIKOT M COLIOIICHXO0JIOIKOT Ca3peBakba CMabyjy KpUMUHATHY
aKTUBHOCT, a ia CTapocT oMoryhasa Jby/iiMa Jla MHOTO HCIIPAaBHUj€e NPOLEWHY[Y
BEpPOBAaTHONY yCNEIHOCTH KPUMHUHAJIHOT MTOHAamka. MHOTH e IMHKBEHTHU
HeMajy GUHAHCHjCKe JOOUTKE TOKOM JIyTroT Iepuo/ia BpeMeHa, HUTH YCIeBajy
Jla yCIlelTHO N36€erHy Xamnueme, 0Cyy, HUTH yryhuBame y yctaHoBe. Ho, 6e3
0631pa Ha pa3/IMuUTe 06jeKTUBHE U Cy6jeKTUBHE OKOJIHOCTH, YUHHU Ce J1a ce
L,IIPUBJIAYHOCT KPUMHUHAJHUTETA OUTHO CMalyje KaKo KpUMHHAJIU TTOCTajy
ctapuju” (Titus Reid, 2003: 41).

Y nomMahoj KpUMHUHOJIOIIKO]j TUTEPATYPH, Y AeJIOBUMA KOjU ce 6aBe MUTakbUMa
KpUMHHaJHe QeHOMEeHOJI0rHje, IUCTPUOYLHja KpUMUHAJIUTEeTalpeMacTapoCcTU
3a0KyIJba MAXKbY NMHCALA Y OHOj MePH KOja ce 0IHOCH Ha CTaJIHO pacTyhu o6um
MaJioJleTHUYKe Jle IMHKBeHIUje, OHOCHO K-eHO ONaJiake, y OLHOCY Ha [10jaBy
CacBUM HOBHUX 06JIMKA KpUMUHAJIHEe aKTUBHOCTHU Mehy muaguma. C apyre
CTpaHe, OBO NHUTame, UIaK, HaJla3u CBOje MeCTO Yy JIMTepaTypHu U3 06J1acTU
NpaBHE MeJIMIIMHe, TAYHU]e CY/ICKe IicuxonaToJiordje. Tako, JesTuh pasmarpa
nuTama GOopeH3UYKOr 3Hayaja CTapOCHUX AYLIEBHUX HEHOPMAJIHOCTH, OJHOCHO
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KPHUBHUYHY OJIFOBOPHOCT YYUHHUJIALIA Y CJ1Y4Yajy CTAPOCHUX ICUXOTHYHUX CTakba.
C 063upoM Ha TO Jla aTEepPOCKJEepPOTUYHH AYyLIeBHU nopeMehaju U ceHUJIHA
JleMeHIllMja /I0BOJie y MUTame MoJA0OHOCT 33 YPauyHJ/bUBOCT, @ CAMUM THM U
CIOCOOHOCT 3a pacyhuBatbe, IeJIMKTHA NOHalllakha TAKBUX 00063, Kao u3pedeHe
yBpe/e, KJeBeTe, KPUBOKJIETCTBA, UIIAK Ce 0TEXKaHO JI0Ka3yjy 300T 06M4YajHOT
yBa)kaBamba roJjiHa, UJy NOILITOBaka peMa cTapujuMa. JeBTUh KoJ, TaKBUX
oco6a noce6GHO HarJialllaBa ,MHTepecoBakba 3a CBa MaTepHjasiHa MHUTamka",
3aTUM TBP/OIJIABOCT, IeJaHTEPHU]Y, BJacTobybsbe. Moryhe je u Miazganadyko
eyGOpUYHO pacroJioKere, NocebaH Ha4YuH o6Javyerha U NoHallawka, KOju UX
4eCTO YMHHU XKpTBaMa 3jioynotpeba. MehyTUM, OHO 1ITO UX KapaKTepUlle
jecy U cekcyaJiHU JeJIMKTH, Kao ,er3uOUIIMOHN3aM UJW 6Jy/IHE pajikbe U
HaNacTBOBalbe [IeBOjUMIa, Ta U Aevdaka“ (Jevti¢, 1959: 351).

Y KpMMUHOJIOLIKO]j JIMTepaTypH, IOrOTOBY OHOj U3 aHTJIOCAKCOHCKOT TOBOPHOT
Nno/pydyja, jacHO ce U3HOCe TBphewa /1A je AeJMHKBEHIIMja CTapUjuX UIaK
nocTaJa npeAMeT HHTepecoBamha y KPUMHUHOJIOTUjH, aJIU TEK OJ] CelaMeCeTUX
ro/iuHa MpoILJOora BeKa, Kajla je U 3amakeH eHOPMHHU [opacT 6poja 0BUX
ctaHoBHUKa y CA/l. HajpaHuje cTyuje U3 oBe 06J1acTH IIpeJicKasuBaJle Cy Ja
he ce y 6yaAyhHOCTHU cTapUju CBe BUllle YIYIITATH Y Bplllekhe KPUBUYHUX JleJ1a,
v fa he ce TUMe CTBOPUTH jolll jeJilaH pacTyhu conyjaanu npo6seM. OBe TBpAwbe
Cy IOHOBO pa3MaTpaHe 0/, CTpaHe KpUMHUHO0JI0ra 0caMeceTUX FoJMHa NPOoLLJIoT
BeKa, Ka/iaje M loBeJleHa y NMTakbe BaJUAHOCT OBe TBPAbe. Pe3ysTaTu 06MMHUX
cryaujay CA/l cy cagprKayu UCTY TBPA Y 4a KPUMUHAJINATET CTapUjUX HUKAKO
He cMe /ia 6yJle OKapaKTepHUcaH Kao ,repUjaTpUjCKU KPUMHUHAJIHU TaJjac”,
Takobe, 3akJ/by4eHo je fa ce mopehaBa 06UM oJipeheHuX 06/TMKa KPUMUHATHUX
IOHallawka O CTpaHe CTAapHUjUX, C jelHe CTpaHe, [JOK ce, C Apyre CTpaHe,
CMamyje 06UM HEKUX APYTUX 06JIMKA FbUXOBUX e JTMHKBEHTHUX AKTUBHOCTH.
YTBpheHo je aa ce noBehaBa yie0 MMOBUHCKOT KpUMHUHAJIUTET], a [ja Ce CMakbyje
06UM 3JI04MHA 6€e3 XKPTBE, KA0o LITO CY: KOLKAkbe, ONIHjalbe HAa jJaBHOM MECTY,
CKHTHUYEHE U IPeKpLIaju NPOTUB jaBHOT peja u Mupa (Flynn, 2000: 47-48).

HHTepecaHTHO je fa yak HU y CA/], cBe 0 2000. roauHe, kaza cy Max Roth-
man, Burton D. Dunlop u Pamela Entzel ypeaunu Mmonorpadujy Elders, Crime,
and the Criminal Justice System, Huje 06jaB/beHa HUjeJHA ONCEXKHA CTYAHja Koja
OU ce, UCK/bYUYMBO UJIN y HajBehoj MepH, 6aBuJIa MMTakbUMa y4elnha, 0JHOCHO
[oJia)kaja CTapujuX y aMepuyKOM KPpUBUYHOIIPAaBHOM CUCTEMY.

3. [leHuTeHIMjapHU TPETMAH CTapUjUX

Jlo6a )KMBOTA OCTApeJIUX, Y CBUM CBOjUM €HJIOTEHUM U €er30reHUM UMIJINKa-
[[MjaMa, YMHH, Ha IPBU NOIJIe/l, BAKTUMOT€HUYHUM CaMO lbHUX0BO GUBCTBOBAhE.
[IpescTaBa 0 TOMe YaK 3aMarsbyje U lbbUXOBY jaCHO BU/JbUBY O3]y aKTHUBHHUX

105



3BOPHUK PAJIOBA [IPABHOT ®AKYITETA Y Huity | Bpoj 67 | F'oguHA LIII | 2014

aKTepa KpUBHYHOT jgorahaja — gakJie, y CBOjCTBY OTKPHBEHUX U3BpLIKJIALA
KPUBUYHHUX JleJia, OJJHOCHO Y JIOTUYHOM cJjeay Aorabaja, kao ocyheHux suna.

3a pas3J/IMKy 0, KOHCTAHTHOT [T0opacTa yZeJa CTapor CTAHOBHUIITBA Y OHOCY
Ha MJjabe cTaHOBHUIUTBO y pa3BUjeHUM 3eMJbaMa CBETA, yeo ocyheHUuKe
nonyJsanuje Mmehy oco6ama o 55 rogrHa KUBOTA U CTAPHUjUX, Y OAHOCY Ha
Muabhe ocyheHuKe, UNaK je 3HaTHO MambU. HanMe, mpeMa HEKUM CTaTUCTUYKUM
nokasaTesbuMa, TOkoM 1991. roaurHe, yaeo ocoba CTapoCcTH of, 55 rojuHa u
cTapujux Mehy U3BpuronuMa KpuBuaHux Jiesay CA/l 6o je 2,9%, y onHOCYy Ha
yKynaH 6poj u3Bplnaana KpuBudHa gesa. Tokom 1988. rogune, oko 604.000
ocoba 6uJio je ynyheHo y desepasiHe U p>KaBHe 3aTBOpe Ha U3BPILEe Ka3He
3aTBopa y CA/J. Og tor 6poja, oko 20.000 61K cy cTapoCcTH oA 55 roguHa u
ctapuju. To 3Ha4u Ja cy Taja oko 3,3% 3aTBOpeHHUYKe NonyJaluje YHHUIIe
ocobe o 55 roarHa ¥ cTapuje, 10K je ICTOBPEMEHO Ta CTapOCHa rpyna 6pojaJia
oko 21,4% yxynHe nonyJsanuje AMeprKaHana. Ay, Kako je HarJaleHo, 360T
y6p3aHor nopacTa Tor cerMeHTa onute nonysaanuje y CA/l (ox 55 roguHa u
CTapHju) CacBUM je paljMOHAJIHO Jja ce 0YeKYyje MopacT yZeJia ocTapeux ocoba
u Mehy ocyhennukom nonysaanujom (Elderly Persons in Prison).

OBa oueKkHMBama, U3 BU3ype JlaHallbHUIle, HALLJIA CYy CBOjy mOTBpAY. Haume,
pa3JiMyMTa NUTala Koja ce 0IHOCE Ha ,,cTape 0cobe U3a pellleTaka“ nocraJa cy,
BpeMeHOM, IpeIMET NUHTEPECOBAhA, HE CAMO KPUMHUHOJIOTA U TIEHOJIO0Ta, UJIU
Jip>KaBHe aIMUHUCTpanuje, Beh 1 Me))yHapoJHUX opraHu3aliyja Koje ce 3aJaxy
3a IpMMeHY JbYACKHUX ITpaBa. Heka lbUX0Ba HCTPAXKUBaKa, 32 Pa3JIMKY O/ ONLITE
YBpEXKEHOT MUILJbEHA, TI0J1a3€e 0] IPEeTIOCTaBKe /1a HeMa pasJihke uaMmehy
cTapujux u Miaahux ocyheHuka, u a cy ocyheHuI Y o celaMieceT U e T TOJMHA
CTapOCTH, aKTUBHU]jU, HE3aBUCHUjU U 3/IpaBUjU 0/ OHUX MHOTO0 MJaher y3pacTa.
MebhyTuMm, ycies 6HOJOUIKOT CTapemha OpraHu3Ma, KoJ lbUX ce MHOTO Yelnhe
jaBJbajy XpoOHHUUYHE 60JIeCTH U CTAaJIHA OTOPIIakha 3/ipaBJsba. CTOra, y Ka3HEHO-
nonpaBHoM cucteMy CA/] pa3BuJie cy ce moceGHe XPOHOJIOIIKE CTAPOCHE I'pyIie
ocyheHUKa, Koje C/IyKe Jla 3aTBOPCKOj a/[MUHUCTPALUjU YKaXKy Ha GU3UUKe
Y MeHTaJIHe IPOMEHE U CTaka 3/IpaBJba, KOje KapaKTEePHUIIY IPOLeC CTaperha
opraHu3Ma. 360r TOra, y MHOTMM caBe3HUM JipxkaBama CA/l Ta fomwa rpaHuia
y KJacu(UKOBaKy 3aTBOPCKE MOMYyJIallfje U3HOCH NeJleCeT ro/IMHA, a TOpHha
ceZlaM/IeceT, IOK Ce Y COL[MjaJTHOM OKPYKeky, Ha cj1060/14, ocobe y3pacTa o 50
[10 55 rojMHa He MOT'Y CMaTpaTH oCcTapeJuMa. YTaMHUYeHH MYLIKapIH U )KeHe
yo6u4ajeHo naTte o) GU3UYKUX U ICUXUYKHUX NOTeUIKoNha Koje KapaKTepuiy
ocobe Ha cs060/1, a1 6ap JeceTak rojuHa ctapuje. Hacusbe, aHKCHO3HOCT,
CTpec y 3aTBOPCKUM YCJIOBUMA, OJ[BOjeHOCT O/ IIOPO/ivIle U MpHjaTesba, Kao
Y cnio3Haja MoryhHocTH fia he caB MM CKOpPO caB OCTAaTaK )KUBOTA NPOBECTHU
Y3a pellleTaka, CBe 3ajeJJHO MOTY IOBECTH /10 y6P3aHOT Ipolieca CTapema Ko/
ocyheHHUX Ju1a.
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Y CA/] ce npuMehyje yak ApamMaTU4aH nopact 6poja ocyheHux sivia usHaj 65
roguHa ctapoctu. Y 2007. roaMHu wbuX je 6uso 16.200, ay 2010. rogunau Beh
26.200, uau 3a 63% BuLie. TOkOM TOT UCTOT NepUO/a, YKYTaH 6poj ocyheHUx
Jauua 6uo je nopehat 3a 0,7%. Y nepuoay 1995-2010. rogune, 610 je npuMmehex
BU/IJbUB NOPACT 6poja ocyheHUX CTapUjux, C TUM LITO Cy Y CTaTUCTUKaMa
H3/BojeHe ocobe oj 55 roguHa U ctapuje, u oHe 0 55 roguHa. Tokom 1995.
roguHe, y CA/] 3aTBopcka nonyJianuja je 6pojasa 1.085.369 ocyhenuka, o,
Tora 32.600 ctapujux ox 55 roauna, ay 2010. rogunu 1.543.206 ocyheHuka,
a on tora 124.400 ctapujux oz 55 roguna. bpoj ocyheHux sinna ctapujux o
55 rouHa pacTtao je MHOT0 Gp2Ke 0] pacTa YKyIHe 3aTBOPCKe MoMyJialuje, 3a
282%, y onHocy Ha 42,1% noBehama 3aTBopcke nonyaanuje yonmre (Human
Rights Watch: Old Priosners, 2012).

Kao y3pok 3a noBehame yzesa ctapujux Mehy 3aTBOPCKOM MOMYJIAL[UjOM Y
CA/l, y nutepaTypu ce HaBoJe: Jy>KeBpeMeHCKe Ka3He 3aTBOPa; J0KUBOTHE
Ka3He 3aTBOpAa; nMoBehamwe y/esa cTapyjux U3BpLIMIana Mehy yxanieHuMa;
HeJI0CTaTaK JieraJJHUX yciaoBa 3a paHuju otnycT (Human Rights Watch: Why
the Aging Prison Population, 2012).

3aTBOpCKe 3rpa/jie, IpaBuJa U 06U4aju y HepopMasTHOM CUCTEMY CTBapajy ce
TaKo Jla Cy NpusiaroheHu noTpedbama U CTUIY XKHUBJbetba Maahux ocyhenuka. Paj
Ha yJla/beHUM MECTHMaA, CTETIEHHUIITE UJIU CTajatbe Y peAy MPUINKOM IPO3UBKE
HeKa/la npeJCTaB/bajy HeMoryhe ycyioBe 6GopaBka 3a ctapuje ocybheHuke.
VHKOHTHHEHLIH]ja U IeMeHI[Hja KO/ CTapHUjUX CTBapajy HOBe MoTelKohe, aiu u
HEOTXO/[HOCT Aipyrauujer npuaarohaBarma 3aTBOPCKOT 0C06J/ba y IOCTY Ay ca
cTapujuM ocyheHUIMMa, [1a CTOra ,3aTBOPCKO 0CO6JbE KOje paJiy ca CTapujuMa
3Ha /la HeMa CMHUCJIa BUKATH Ha ocyheHHKa KOju He pa3yMe 1ITa My ce TOBOpH“
(Human Rights Watch: Conditions of Confinement, 2012).

Pe3yaTaTy Hay4yHUX CTy/[Mja YKa3yjy Aa ce jaCHO U3/ Bajajy TPU KaTeropuje
ctapujux ocyheHuka. [IpBy rpymny 4uHe OHU KOju Cy ocyheH!U Ha [yre BpeMeHCKe
Ka3He 3aTBOpa Koje Cy UM U3pedyeHe joll y MJIaJl0CTH, 38 IPUMapHU HaCUJIHU
3JIOUMH KOjU Cy U3BPIIUJIH, U KOjU Cy OcTapuJiu y 3aTBopy. OHU ce, Hajyelihe,
Jlo6po npusaarohaBajy ycJoBUMA )KUBOTA Y 3aTBOPY, U YECTO CJYKe 3a Y30
Apyruma. MebyTum, Ayrayku Mepuoj UHCTUTYLIHOHAJIW3allUje, MambakK
COLMjaJIHUX Be3a U OTPaHUYEHOCT y paZilHOM UCKYCTBY YTHYY Jla Ce OBa rpyna
cyoyaBa ¢ HajBehuM Temkohama y conyjaiHoj peMHTerpanujy no OTIyCTYy.

Jpyry rpyny 4iuHe e TMHKBEHTH U3 HABUKeE, KOjU CY TOKOM I[€JIOT CBOT )KUBOTA
u3Mehy Hecs1060/1e, 0AHOCHO MOBpaTHULM. OHU Ce pal{MOHAJHO NpuJarohasajy
>)KMBOTY y 3aTBOPY, 4YECTO NaTe OJf XPOHUYHUX 3/IpaBCTBEHUX NMpPo6JeMa,
YKJbyuyjyhu v ucTopujy 3J0ynoTpebde onojHUX Apora. JlpyuiTBeHe Be3e Cy UM
JIMMHUTHpPaHE, a IPOLJIOCT PaJHOT UCKYCTBA CIOpaZyHa.
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Tpehy rpyny 4ynHe OHH KOju cy 61U ocyheHH 360T TEMIKUX 06JIMKA KPUMUHA-
JIUTeTa y KacHUjeM nepuoay »kuBoTa. HajTexe ce npusarohaajy ycsoBuMa
»KMUBOTA y 3aTBOPY U Hajuelhe cy y cUTyanyju ga 6yay BUKTUMU3UPAHU Of
cTpaHe Jpyrux ocyhenuka. Hajpehu 6poj buX cy cekcyasHU JieTMHKBEHTH.

3a cBe Tpu rpyne ocyheHux juna Tpeba 06e36eJUTH pa3MuUTe IporpamMe
Koju he 3a/10BOJbUTH BbUXO0Be MoTpebe. [lojesMHAYHO, CBAKH 0/ oOcyheHHKa UMa
pa3JIMyUTE 3 paBCTBEHE NOTELIKONE, HEKU 06JIMK 3aBUCHOCTH, UJIH PUUYKY
WUJIM TICUXUYKY HECTIOCOOHOCT, IpeMa 4YeMy ce MOpajy oJpeUTH Pa3JIUIUTH
NporpamMu NocTynawa, KojuMa he ce 3a/10BO/bUTH NOjeJUHAYHU CYOje KTUBHU
1 06jeKTUBHU UHTepecu ocyhenux sinna (UNODC, 2009: 126).

Pas/IMuUTH NPUCTYNU y UCTPAKUBalbUMa CTapUjUX ocyheHUKa GaBe ce
Y Pa3JUYMTHUM NUTakUMa, Kao: JIUYHU Npoduin ocyheHuKa; conujasHo-
MICUXOJIOIIKE MOCJe/UIe 3aTBOPCKOT OKPYXKEHA; jeTHAKOCT Y O0JHOCHMA
ocybheHMKa U CTaTyCHa XHjepapxuja; ydenrhe y OCHOBHUM COLUjaJTHUM HHCTUTY-
ujamMa; KoHpopMHU3aM y 3aTBOPCKUM MPABUJIMMA, KAa0 U YCJIOBHU OTMYCT.
CBakako /a ToMe Tpeba NpUJO0JaTH U NHTamka yBohewa Cnerujajsn30BaHuX
nporpama ¥ NocCTylaka, Kao U oJlakiiuia 3a crapuje ocyhenuke (Goetting,
1983).

MebyHapo/iHe opraHu3anuje, Kao YjenumeHe Hanuje, 6aBe ce MOCEGHUM
noTpebama M M3a30BMMa 60paBKa cTapujux ocyheHuka y 3aTBopuma. Ty ce, mpe
CBera, U3y4aBajy: IPUCTYI NPaB/y; BPIIeH e NPOIeHa; CMENITaj; 3/[paBCTBEHA
Hera; NOpPOJWYHE Be3e; 3aTBOPCKM IpOrpaMy; MpPUIpPeMe 3a OTIYCT U
MOCTIEeHAIHA TO/IPIIKA; PAHUjH YCIOBHU OTNYCT; MYJTUILJINKOBAHOCT b UXOBUX
notpeba. M3yvaBajy ce MehyHapoHU cTaHAApAU Be3aHU 33 KaXKibaBakhe U
3aTBapame CTapUjUX JIeJTUHKBEHATA, Ka0 U OJITOBOPU Ha NMOTpe6Ge HUXOBOT
6opaBKay ycTaHOBaMa (Ka3HeHa MOJMTHKA; BAHUHCTUTYI[MOHAJIHE KDUBUYHE
caHknuje; opmasinu cuctem) (UNODC, 2009: 123).

4.3ak/pby4Ha pa3MaTpama

Kopx cTapujux ocyheHuKa youyaBa ce HU3 CJMYHUX NOTpeba Koje MOpajy Aa
3a/10BOJbEe y INYHOM U JPYIITBEHOM *HBOTY Ha CJI060/H, U CBUX MOCJEHUIA
KOje U3 Tora IpoucTuYy (3/ipaBCTBeHa Hera U TPOILKOBH Jieueka, Ha puMep),>

3 Temkohe Koje ce jaB/bajy ynyhuBamweM ocTapenx ocCyheHHKa Ha U3BPIlekhe 3aTBOPCKUX
Ka3HHU MOTY Ce, YONLITEHO TOCMAaTpPaHo, CBPCTATH y /iBe KaTeropuje. JeaHa obyxsara
3/IpaBCTBEHA U COIMjaJiHA MUTamka Koja HenmocpeaHo norahajy octapeJsie ocyheHuke, 10K
Jpyra o6yxBaTa puHaHCHjcKe TelKohe y ofHOCY Ha onTepehemwe 34paBCTBEeHUX POH/0BA
3aJieyere U 3alITUTY OCTapenX ocyheHuKa, Kao ¥ ai[MUHUCTPATUBHe TellKohe y oHOCY
Ha GpUTy M 3alITUTY ocTapesaux ocyhenuka. Bugetu: ,Elderly Felons: A Research Proposal®,
http://www.lotsofessays.com/viewpaper/1706293.html, npuctyn: 17.12.2009.

108



M. Koctuh | cTp. 99-116

na ce npejJiake HU3 Mepa Koje 6H, Hajipe, y6Jiakuie Telnkohe y nepruoay
BHUXOBOT YTaMHHUY€Ha Y MOIIPpaBHUM JOMOBHMA U 3aTBOpHUMaA (Ha npumep,
TPOLIKOBH 32 IPXKaBY, 0ZICYCTBO MOPOAUIIE KOja 61 Ce 0 TOMe cTapaJia U CJ1.), Kao
Uy mpunpeMama 3a oTnyct. Tako, Moryhe je yka3aTu Ha HEKe aJITepHaTHUBHE
KOpPEKTHUBHe Mepe 3a ocTapeJie ocyheHuke. 3aXTeB Koju Mopa GUTH 33/10BOJbEH
1y OBOM CJIy4ajy OJJHOCH Ce Ha JJOOPOOUT U IPYIITBA U OCTapeux ocyheHunka.
3aTo je MOTPeOGHO CIOjUTH, YjeJHAYUTHU U UCII0JbABATU U3BECHE CTABOBE Y
KPUBHUYHOM IpaBocyDhy, monyT: cMawkwUBawka 6poja MHCTUTYLMOHAJIHUX
Mepa; noBehawa 06MMa OJIaKILINIIA YCIOBHOT OTIYCTA 32 HbUX; 3aK/byYUBakbe
NpUBAaTHUX YyTOBOpay Be3H C MOCEOHUM OJIaKILHULaMa 3a ocTapeJe ocyheHnke
KOju Tpeba Aa 6yy YCJIOBHO OTNYLITEHU U3 6e36eJHOCHUX pa3JioTa; Kao U
yCTaHOBJ/baBalhe GOJTHUUKHX OZle/berba y 3aBO/IMMaA 3a ocTapese ocyheHuke
KOju cy Ha caMmpTu.*

3aKO0H 0 U3BplIEeHY KPUBUYHUX CaHKIUja Peny6snke Cpbuje® He peryJiuiie
noce6HUM ofipesibaMa 10J10Kaj CTapux ocyheHHKa. Y OKBUPY ONIITHUX O pebu
0 3abpaHu JUCKpPUMUHALM]je, 3a6pamyje ce cTaB/balbe y HEpaBHONpPaBaH
[10JI03Kaj JIMLa IpeMa KOoMe Ce M3BpllaBa KpUBHUYHA CaHKIIM]a, 360r pace, 60je
KO02Xe, 110J13, je3uKa, Bepe, IOJIMTUYKOT U APYTor yBepeka, HalJMOHAJHOT UJIN
COLMjaJIHOT NMOpeKJia, UMOBHOT CTamwa, 06pa3oBama, pyLITBEHOT M10J10Kaja
WJIY JIPYTOT JIMYHOT CBOjCcTBA (4JaH 7). Y unany 24. ctaB 4. npeaBubeHo je aa
3aBOJl MOpa pacrnoJiaraTv 1oce6HOM NPOCTOPHUjOM 3a U3/iBajatbe 060JeIUX
ocyheHHX, Y 3aBUCHOCTH O] IPUPO/ie 060/beHA.’

3akoHomucal joul y jeZlHOj oZpei6U eKCIJIUIUTE IOMUIbe TOJUHE KUBOTA
ocybeHMKa, ¥ TO KaJia peryjuiie npaBa ocyheHor JuIa, 0JHOCHO CJI060LHO
BpeMe ocyheHor. Haume, y 4. 80 je npegBubheHo jfa ocyheHu uMa npagso ja
M3BaH 3aTBOPEHUX IPOCTOPHja Ha CBEXKEM Ba3/yXy, y CI060HO BpEME, ITPOBE/IE
HajMame J|Ba yaca AHeBHO. OcyheHH, KOMe TO/IMHE U TeJieCHEe CIOCOGHOCTHU
TO 03B0JbABajy, UMa NpPaBo y CJI060HO BpeMe Ha OPTaHU30BaHy QU3HIKY
AKTHUBHOCT, YKJby4yjyhH U IpaBo /ia 3aje/JHO C [PYTUM OCyheHUIIUMa KOPUCTHU
CIOPTCKE TEPEHE U OTIPEMY.

Y3pacT ocyheHux suLa y 3aKOHY O W3BpIIeHhYy KPUBUYHHUX CaHKIHja ce
npeaBubha Kao noce6aH KpUTEPUjYM y ofipeabdaMa o cCMelTajy ocyheHuKa.
[IpuMKOM perysucama CMellTaja, npeJBUbheHO je a ce pasBpcTaBame

4 ,Alternative Corrections Policies for Elderly Felons*, http://www.lotsofessays.com/
viewpaper/1687838.html, mpuctyn: 17.12.2009.

5 3akoH o uszspwerby kpusuyHux cankyuja Peny6auke Cp6uje, ,Ca. rnacauk PC“, 6p. 55/2014

6 06oJieBambe 0f TEIIKe, HeU3JIe4rBe 60JIECTH, [ITO HApaBHO He MOpa 6UTH yBEK I0OBE3aHO ca
ocrapesiomhy ocyheHuka, Moxe GUTH HaBeleHa Kao OKOJTHOCT KOja Ce y3MMa Kao onpaB/JjaHa
3a laBambe MOMUJIOBama Ko/ Hac. (MunaguHoBuh, 2006:145)
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ocybeHor y npocTopuje 3a 3ajeAHUUYKH 6G0paBaK U CHaBaOHULe CIPOBOAU V3
OPUK/bUBY OLlEHY CBMX OKOJIHOCTH U NI0/laTaKa eBUIEHTUPAHUX Y IPUjEMHOM
oJleJbeby, NocebHo MMajyhu y BUAY y3pacT, IMUHE 0COGHHE U CKJIOHOCTH, Kao U
Jlpyra cBOjCTBa 0/ KOjUX 3aBUCH NIO3UTHUBAH MehyCcOO6HHU yTHIIaj U HENTOCTOjatbe
OMAaCHOCTH 0oJ; Mehyco6HOTr PUIMUKOT U CUXUYKOT yrpoxaBawa. OcyheHu c
WHBAJUAUTETOM UMa IPAaBO Ha CMELITAj IPUMEPEH BPCTH U CTENIEHY FbeTOBUX
noce6Hux norpeba (4. 77).

Y Hamoj 3eMJbH JIOHET je 3aK0oH 0 noTBphuBawy KoHBeHIHje 0 TpaHcdepy
ocybenux nuna ca JlogaTHuM npotokosioM.” Ha ocHoBy oBe KoHBeHIHje, 710
TpaHcdepa Moxe fohu camo o ogpeheHuM ycsioBuMa, Mehy kojuma je 1 oHaj
KOjH ce OJHOCH Ha cTapocT ocyheHor sinna. Tako je y 4. 3 nponucaHo Aa Kaja
360r rofilMHa CTapOCTH, MEHTAJHOT UM PU3UYKOT CTaka je[jHa of Jip:KaBa
cMaTpa HeONXOoJHUM, 0cyheHo JiMlie UM HeroB NpeicCTaBHUK MOpPajy AaTH
carJIacHoOCT 3a TpaHcdep.

Y cpeacTtBUMa jaBHOT MHOpPMUCamka HaJa3u ce MojaTak zaa je 3a Cpoujy
KapaKTepUCTHYaH NpeBeJUMKU 6poj ocyheHUX JiMLia y 3aBOAMMa, Y OLHOCY Ha
npeaBubheHe KanauuTeTe, Yak HajBehu of cBux 47 3emasba yiaHuna CaBeTa
EBporne. CTaTUcTUYKHK noganu 3a 2012. roguHy nokasyjy aa je y Cpbuju Ha
100 npomnucaHuX MecTa y 3aBojauMa cMeliTeHo 160 3aTBopeHuka. [locse
Cpb6uje caeau Utanuja ca 140 3aToBepeHuka Ha 100 MecTa, 3aTuM Kunap ca
140, Mabhapcka ca 139 u Besruja ca 132 3aTBopenuka Ha 100 mecTa (Cpcnku
3aTBOpU npebykupaHu, 2014).

[IpoueweHo je aa je Tokom 2008. rogrHe y CPIICKUM 3aTBOPHUMaA GUJIO TPEKO
150 ocyhenuka ctapocTu npeko 70 roauHa (Cpricka npaBocsaBHa LpkBa, 2008).
[IpensHe cTaTUCTUYKe IOKa3aTe/be U3HOCH YIIpaBa 3a U3BpLIeHh e 3aBOACKUX
caHkuMja. Haume, npema lopuimeM u3BelnTajy o pasy Ynpase 3a 2009. roguny,
0/l YKYIHOT 6poja NpuMJbeHUX JinLa, 9.023, y3apacT ocyheHuX cTapujux Juia
MPUMJbEHUX ¥ TOj TOJAUHHU 6HO je caeaehu: una ox 50 g0 60 roguHa - 789; o
60 no 70 roauHa 245; u, ox 70 roguHa u Bulle — 66. [IpoleHTyaJJIHO, OHU CY
yuHuu 0,12% on yKynHO npuMesbeHe ocyheHUUKe monysnauuje (Ynpapa 3a
H3Bpllelke KpUBUUHUX caHKIM]ja, 2009). Taj 6poj yHEKOJIHUKO je 6M0 MakbU Y
2010.roAuHM, aJT¥ NPOLEHTYAJNHO UAeHTUYaH. OJf yKyMHOT 6poja MpUMJ/bEHUX
JauLa, 7.660, yapacT ocyheHHUX CTapHUjUX JHULA TPUMJ/bEHUX Y TOj TOJAUHHU GUO
je cnenehu: muna o 50 0 60 roguHa — 692; o 60 g0 70 roauHa 224; u, o 70
roguHa v Bulie - 40 (YnpaBa 3a U3Bpllekhe KPpUBUYHUX caHKLMja, 2010: 71).
Y 2011. roguny, kao u'y 2010. roAMHY, CKOPO UCTOBETAH OPOj CTAPUjUX JHULIA

7 3akoH o nomephusary Koneenyuje o mparcgepy ocyheHux auya ca JJooamHum npomoKoa0M.
,Cayx6enu uct CPJ“ - Mehynapoauu yrosopu, 6poj 4/01.
http://www.tuzilastvorz.org.rs/html_trz/PROPISI_KONVENCIJE/konvencija_transfer_cyr.
pdf mpuctym: 9.2.2010.
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610 je npuMJbeH y 3aBojie. 01 yKymHOT 6poja NpUMJ/beHHUX JIKLa, 7.925, y3pacT
ocyheHHUX CTapUjux JiMLa IPUMJ/beHUX Y TOj TOAMHHU 6UO je caefehu: dna of,
50 no 60 roguHa - 687; o1 60 1o 70 roguHa 199; u, ox 70 roguHa U Buile — 50
(YnpaBa 3a u3Bpllewne KpUBUYHUX caHKUja, 2011: 113), usy, NpoLeHTya HO
0,11%.

OcuMm npomeHe TepMuHoJioruje o 2011. roauHe, Kaja YnpaBa OTNOYUIbE A
CTaTUCTUYKHU €BUJEHTHPA JIMIA 110 CTAPOCTH, a He BUlIe N0 y3pacTy, y 2012.
roJJMHU HAaYMIb€EH je jolll jefjaH oMak. HanMe, cCTpyKTypa/iIHUM [TI0Ka3aTes/brUMa
eBUJIEHTHUPAHUX N0 CTAapOCTH NPUMJbEHUX OcyheHUX, cajla ce npuaojaje u
pasBpcTaBake MO MOJY, KOJ, CBUX CTapOCHUX KaTeropwuja. Tako je y 2012.
rOAMHYU 6MJIO NpUMJbeHO 7.962 Mylkapua U 318 xkeHa, yKyITHO TOCMaTPaHoO.
Op Tora, y3pacT U 1oJ 0CyheHUX CTapUjUX JIULA IPUMJ/bEHUX Y TOj TOAUHU 6UO
je cnepehu: muna ox 50 go 60 roguna — 750, u To 703 Myuikapua u 47 xxeHa;
oz 60 1o 70 roguHa 260, u To 247 mymikapana 4 13 »xeHa; u, o, 70 roguHa U
Bulle - 54, ¥ To 52 MylKapua u 2 »keHe (YrnpaBa 3a U3BplIekhe KPUBUYHUX
caHknuja, 2012: 95). Y 2013. roauHu 6110 je npuMJbeHo 7.074 My ikapua u 295
»KeHa, YKynHO nocMaTtpaHo. O Tora, y3pacT ¥ 1oJ ocyheHUx cTapujux Juna
MPUMJbEHUX Y TOj TOAUHU 6UO je caenehu: suna ox 50 1o 60 roguHa - 766, U
TO 725 Mmyumkapua u 41 xxeHa; o 60 g0 70 roguHa 242, v To 229 Mmyukapanya u
13 xeHa; U, o 70 roarHA U BUlile - 44, 1 To 41 Myikapai ¥ 3 *)keHe (YrnpaBa 3a
V3BplIewke KPUBUYHUX caHKLUja, 2013: 112).

Y nocMaTpaHoM Ilepuoiy Moryhe je younTH CKOpO HellpoOMekeH 6p0j, 0JHOCHO
MpoIeHaT 3acCTYNJ/beHOCTH, CTAPUjUX OCyheHHKa y YKYIHOj 3aTBOPCKOj
nonysanuju y Cpéuju. Taj 6poj Mok /ja He U3TJie[ja Kao pacTynu, Kao y HEKUM
pa3BUjeHUM 3eMJbaMa CBeTa, aJly, OlleT, IpeCcTaB/ba HEBU/AJ/bUBH [1€0 CJIUKE
ocybennuke nonysanuje y Cp6uju. OHO 1ITO je CJIUYHO YCJOBUMA KUBOTA
Ha cJ1060/4, ja CY CTapUju MapruHaJU30BaHU y OJAHOCY Ha paJHO CIIOCOGHO
CTAaHOBHHUILTBO, O/ipakaBa ce, NonyT pedJieKcHje, U y 3aTBOPCKUM yCJI0BHMA.
He mocToje 3aKk0HCKe, HUTH GUJIO KaKBe ApyTe Mpenpeke, a ce Je0 HayYHOT
ca3Hala HaCTaBHUKA M capaJlHUKa NpaBHUX (aKyJTeTa, Ha KojuMa ce
13y4aBajy KpUMHUHOJIOTH]a, IeHOJIOTYja U BUKTUMOJIOTHUja, IPUMEHHU Y IPAKCH,
paju nob6osbliakba ePpUKACHOCTH NPHUMeEHe KPUMHUHAJIHOMOJUTHUKUX Mepa,
Kao peTpUOYTUBHUX U IPEBEHTUBHUX Mpolieca U IOCTyNakKa y 60p6u NpOoTUB
KpuMHuHasuTeTa (JoBaweBuh, Koctuh, 2012).

[Ipumepu f06pe npakce, Npey3eTHU U3 yIopeJHONPaBHe JUTepaType, MOTy
MOCJIY>KUTHU Kao y30p 3a CTBapake CONCTBEHUX mporpama. [Ipojekam 3a
cmapuje ocyheHuke je Ha3uB nporpama ocHoBaHor 1989. rogune y CA/l. OBaj
nporpam je npeaBubheH Kao BUJ, clipevyaBalba Il0jaBe NMPEBEJIMKOT 6Gpoja
ocybeHux iM1ja y 3aTBOPHUMa, U HAMEHEH je CTapHjUM ocyheHULMMa U OHUMaA
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KOjU Cy Y HElOBOJbHUjEM N0J103Kajy (6osecHH, cTpaHLu). Off yCTaHOB/bEHA,
Ha nporpamy je ydyectBoBaJio Buile of 500 ocyheHux simnia u TBpAH ce Ja je
YyTHULA0 HA UCTPaXKMBabe JIeTUCJaTHBHe pedoMe Ha HUBOY CaBe3HE ipKaBe,
Kao ¥ nojeuHux Jpxkasa (Abner, 2006: 11).

WHcTuTyT 3a KpuBHYHO npaBocyhe CA/l je jom1 2001. roauHe yCTaHOBHO Ja je
NeTHAEeCT O] YeTPJAeCeT U YeTHPHU Ap>KaBe U TePUTOpHU]ja NojeJUHUX AprKaBa
06e36e1JI0 Ha/ITJIe/laHe peKpeaTHBHE MPOTrpaMe NoceGHO OCMUILJbEHE 3a
cTapuje v ocTapeJie ocyheHuke. [pyre ip>kaBe yBeJie Cy 06pa30BHe Iporpame
3a no6oJbllake 3/1paBJ/ba U O MHTAkUMa CTapema Kao [le0 MPeBEeHTUBHUX
3alUTUTHUX Iporpama, yonuite. ¥ Oxajy pasBujeHu Cy Iporpamu 3a ocyheHuke
cTapwje of nejieceT rojiHA KOjU Ce 0/THOCE Ha IbUXOBe QU3HUKE, ICUXUIKE U
couujasHe notpebe. OcMUILI/beHE CY peKpPeaTUBHE BeXKOe, 0CHOBHO 06pa3oBame
3a oZpacJje, Kao U oArosapajyhe gpyuiTBeHe urpe (6MHro, opraHM30BaHe
meTHe). [ipyre ap:xkaBe, nonyT [leHCU/IBaHUje, HA puMep, 06e36ehyjy meau-
[UHCKe eJlyKaTHBHE NporpaMe, KojuMa Hy/ie eAyKalHjy o 3ipaBoj UCXpaHU
U 0 CMambewy TesecHe TexxuHe. [[puMeTHa je ¥ pacnpoCcTpambeHOoCT MOKpeTa
KOju ce 3aJ1ake 3a 00e36eherme NoceOGHUX CMELITajHUX KallaljUTETa 3a CTapuje
ocybeHuKe, 0/ KOjUX ce y HEKMMa IpUMeyje NoTpebHa 3/ paBCTBeHa Hera
(Abner, 2006:10).

[TuTame MaJsior 6poja CTapUjUX U OCTAapeaUX ocyheHrKa KoZ Hac He cMe /ia 6y /e
pasJior 3a HEMOCTYNake, 0JHOCHO ONpe/ie/berbe IpeMa 0Boj mojaBu. CTUlabe
Ipakce CTyJeHaTa paBa, MeJULNHE, ICUX0JI0THje, GU3UUKE KYJITYpe MOXKe
Jla 6yZle caMo Jleo0 UHTepecoBamba Y 06pa30BHOM CUCTEMY JipKaBe 3a 60Jby
enykanujy oyayhux crpydmaka. PasBujambe eMnaTuje npema norpetama
JIPYTUX, Y yCJIOBUMA jaCHO TPUMEHEHE PeTPUOY TUBHE NPaB/ie, Kao U Metbakbe
cBecTH rpabaHa o mpegHOCTHUMa peCTOPAaTUBHOT NPUCTYNA, Hehe yMambUTH
OoCTBapeme NpUuHIUNa jJerajaurera. O6jeKTUBHOCT JPXKaBHOT MPHUCTYMA je
JI0BOJbHA CaMO Ha HUBOY OYIeTCKUX YUITe/a, aju y3 06e36eherme 3aKOHCKUX
HOPMH U 3/IeKBaTHOT MOJUTUYKOT IPUCTY A pelllaBakby MUTakha IPEBeJUKOT
6poja ocyheHux iMna y 3aTBOpPUMa, Kao M OHUX ocyeHHKa Koju UMajy oce6He
du3nIKe, ICUXUYKE U COIUjaiHe TOTpebe (CTapuju, 060J1eJIH, CTPAHIIK).
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Elder Inmates

Summary

The criminological literature underscores that criminal offences committed by
senior citizens are directly related to their age and entering a new stage of life.
In elder offenders, we may observe a distinctive pattern in the development
of their criminal activities, the structure of crime, gender-specific criminal
offences, their previous criminal records and their social status. The former
criminological studies on the elderly population have most frequently focused
on examining the senior citizens’ fear of crime and their victimization within
the family; the studies on criminal offences committed by the elderly seem to
be rather scarce. The prior research into the criminal activity of elder offenders
haslargely addressed the needs and difficulties encountered by elderly inmates,
particularly in case they were sentenced to long-term imprisonment and subject
to strict parole rules. Some researchers have also extended criticism on the lack
of special correctional facilities specifically designed for elder inmates.

In general, crime rate drops with aging. In developed countries, there is a con-
stant increase of elder population as opposed to the marked decrease of youn-
ger population. Yet, the percentage of convicted offenders among the persons
over the age of 55 is still significantly lesser as compared to the percentage of
younger convicts. Namely, different issues pertaining to “elder people behind
bars” have eventually become the subject matter of interest of criminologists
and penologists, public administration authorities and international organiza-
tions advocating the observance of human rights. The incarcerated men and
women face many physical and psychological problems which are generally
encountered by all people at large but usually at a later age, when they are at
least 10 years older than the inmates. Violence, anxiety and distress caused by
the immediate prison environment, separation from their friends and families,
and the awareness that they are most likely to spend the rest or most of their
lives in prison may altogether accelerate the aging process in elderly inmates.

Key words: aging, elder inmates, elder delinquency, treatment of elderly offen-
ders.
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CIIOCOBHOCT 3A JABAKGE
HHPOPMHCAHOI [IPUCTAHKA HA YYEILITRE
Y ME/JHIJHHCKOM HCTPA?KUBAKY™

Ancmpakm: [Ilpucmanak Ha y1ewhe y MeOUYUHCKOM UCMPAXCUBAHY,
CX00HO aKmMyeJ/IHOj pe2y/1amugu, Modxce damu camo OHO Jauye Koje je 3a
mo cnoco6Ho. Kako ce o8a chocobHocm 6.1udice He nojawrbasa, npedmem
aymopogoz uHmepecosarsay 080M pady je ymephusaree wma ce nod 080M
cnocobHowhy nodpazymesa u koja auya je HavesHo nocedyjy. 002080p
Ha nocmas/beHa numarba aymop, usmehy ocmasoz, mpaj;cu aHaau3oMm
u nopeherbem pewierba cadpiHcaHux y MehyHapooHoj u nojeduHUM Hayuo-
HA/JIHUM pe2yaamugama MeduyuHCKUX UCMpPaxicugarsa Ha /youma.

Y npeom desy pada, Ha ocHogy nopeberba cnoco6HOCMU 3a NPUCMAHAK U
noc/108He CNOCOGHOCMU, AyMOop 3aK/by4yje da uamely Hux UMa u3eecHux
pasauka u da ce cnocO6HOCM 3d NPUCMAHAK U3jedHAYAs8a ca chocobHouhy
3a pacybusarse. Y dpyzom deay pada oH Ha.a3u da cy pas3/no3u npagHe
cuzypHocmu HamemHuyau nompe6y da ce hocedogarbe cnoco6Hocmu 3a
NpUCMAHak unak eedxce 3a odpeheHu yapacm - wmo je npuxeaheHo y Hayuo-
HA/HUM peulerbuma, 6U10 ymephusarbem da cy mo oHe 200uHe nompebHe 3a
NYHO0/1emcmeo u/u je mo HUXcU y3pacm. Y 3aepwHoM des1y padd 3ak/eyuyje
da pukcuparse cnocobHoCcMu 3a NPUCMAHAK 3a 00peheHe 200uHe cmapocmu
g8odu caedehem: auya ucnod mux 200uHa cmampajy ce HeCnoCO6HUM 3d
npuUCMaHaKk 4ak u ko cy chocobHa 3a pacyhuearbe, doK 3a auya usHao
ymepheHoz y3pacma 8axcu npemnocmaska dd cy Choco6Ha 3a NPUCMAaHax,
0CUM aKo Cy pU3UYKU UAU MEHMAIHO HECNOCO6HA da 2a dajy — Wmoy Yyu/sy
npoyeHe hocmojara cnoco6Hocmu 3a pacyhuearse uchumaHuka ymephyje
ucmpaxcusav y nocmynky y3umarba UHPOpMUCAHO2 NPUCMAHKA.

KyuHe peuu: meduyuHcko npaso, MeOUYUHCKA UCMPaicugarsd, Cnoco6-
Hocm 3a dasarse UHPOPMUCAHO2 NPUCMAHKA, NOCA08HA CNOCOGHOCM.

" dzivojinovic@jura.kg.ac.rs

“Pajije HamucaH y okBUpY npojekTa [IpaBHor dpakynTeTa YHuBepsuTetay Kparyjesuy XXI
8ek — geK ycayea u YeaysxcHoe npasa, 6p. 179012, koju duHaHcupa MUHHUCTApCTBO 32 HAYKY
Y TEXHOJIOWIKU pa3Boj Peny6iuke Cpouje.
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1.¥YBogj,

JenaH o kBaJMTETA KOje MpUCTaHAK UCIIMTaHUKA 3a yyelrhe y MeJUIUHCKOM
HCTpa)KUBamky MOpa UCNYHABATH je Jla IoTHYe 0J, 0cobe Koja je chocobHa
da npucmaHak da. [IpeocTanu cy: ja ©UMa oJJrMKe NHQOPMHUCAHOT, Aa je JaT
c1060HO U y 3a To mpejaBubenoj ¢opmu (Zivojinovié, Planojevié, Banovié,
2014: 588). /laBameM NpUCTAHKA, CBAKO 32 TO CIIOCOOHO JIMIIe BPIIK IPaBo Ha
ayTOHOMH]y, TpaBo camooapehewa y ogHocy Ha Teso (Mallardi, 2005: 313) u
THUMe /103B0/baBa 3aXBaT Yy CBOj TeJIECHU U ICUXUYKH UHTETPUTET 32 pauyyH
pasBoja HayKe U ApyluTBa. Kako 64 JiMyHa NTaBa UCTMTaHUKA OUJla aZleKBaTHO
3awmrtTuheHa, BaXkKHO je yTBPAUTH LLITA Ce [10J, 0BOM clloco6HoIhy noapasymMeBa
- LITO je IPBHU L{MJb OBOT paja.

OnpebuBame Ha 1ITa ce OBA CIOCOGHOCT O/THOCH, KA0 U FbeHO pa3rpaHUyverhe 0/
HecnocobHocmu 3a dasarbe NpUCMAHKA, BEOMa je BaXKHO U 3a 3aLITUTY NpaBa U
cy6jeKTUBUTETA JIMLA KOja Ty CIIOCOGHOCT He noceayjy. Haume, ocobe koje HUCY
CHoCO0OHe 3a /JaBathe MHGOPMHUCAHOT TPUCTAHKA, TAKOle MOr'y y4eCTBOBATH Y
MeJIUIIMHCKOM UCTPaXKUBaKY V YJI03U UCIUTAaHUKA. FbUX, Haue IHO, UM HE Jiera
Y IyHOJIETHe 0c06e Koje cy QU3NYKU UJU MEHTAJHO HECIIOCOOHE 3a /laBambe
npucTtaHka. [loTpe6y 3a lbUXOBUM 00yXBaTalkheM HCTPaKUBalbUMa HaMehy
MedUYUHCKU pas/i03u, jep je TpubaB/bakbe Ca3Hakba PEJIEBAHTHOT 32 33/10BOJ/bEHE
HUXOBUX ClIeNMGUUHUX 3/IPaBCTBEHUX TOTPeba HeMoryhe 6e3 ’bUX0BoT yyelnha.
[IpaBHUYKHU MOCMATPAHO, bUXOBO YKJ/bYYHMBakh€ ¥ UCTPAXKUBAhA je U3BOIJ/bUBO
YKOJIMKO MPUCTAHAK YMECTO X, [1ajy IbUXOBU 3aKOHCKH 3aCTYIHUIY; IITO
je 6e3pesepBHO npuxBaheHo y MehyHapoAHOj M HALLMOHAJHUM peryJjaTuBamMa
oBe MaTepuje. MehyTuMm, Kako je cBpxa u3Bohera MeJUIIUHCKUX UCTPAKUBaha
Ha JbyAUMa ocmeaperbe KosekmugHux yussesa' (Katz, 1993: 15); ucnobaBame
XYMaHOCTH y Tyhe uMe — CUTyal{jy KOjy UMaMo KaJia IpUCTaHaK yMeCTO 3a
TO HECMIOCOGHOT JIMIA /laje ’eroB 3aKOHCKM 3aCTYMHUK, OTBapa MOryhHoCT
HBUX0BE 3J0ynoTpe6e. /la 61 ce TO Cipevusio, y akTUMa KojuMa ce ypebhyje
oBa MaTepHja npejBubeHo je fa je 32 BUXOBO 06yXBaTae UCTPAXKKUBAbUMa
noTpebHO UCTTyere opeheHor 6poja dodamHux yca06a.” Tu ycioBH, yTBpheHU
NopeJi OHUX KOjU Bake 32 0OCTaJle UCIUTaHUKeE, UMajy KapaKTep Mepa lbUXOBe
cheyujas/iHe 3awumume. Y 0BOM CMHUCJIy, BAXKHO je yTBphUBatbe Kaia ClloCOGHOCT
3a/laBaibe NpUCTaHKa [I0CTOjH, jep YKOJIMKO je HeMa, MU3BOheke UCTpaKMBamba
Mopa GUTH yo106/beHO 3aXTEBUMA KOjU TPOM3UJIa3e U3 06aBe3e UCIYbEeHha
npeaBUheHUX 10JJaTHUX YCJIOBA.

1 Ilwmbn3Bohewma MeJUIMHCKHUX UCTPAXKUBaha je CTHLabe FeHepaJn30BaHOT 3Haka Koje
he monprHeTH pa3Bojy MeJUIMHE U JPYLITBA.

2 Bupetu Tauke 28, 29.u 30. [leksnapanuje us Xescunkuja us 2013, 4. 4. u 5. /IlupekTuBe
2001/20/EC, CmepHutie 13, 14. u 15. MehyHapoaHOT eTUYKOT BOJMYa 32 GUOMEJUIMHCKA
HCTpaXKUBaka Ha JbYJUMa, 4JI. 64—-67. 3aK0HA 0 JIEKOBUMA U MEJUIMHCKUM CpeJiCTBUMA
Ca. enacHuk PC, 30/2010 u 107/2012.
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[IpusvkoM yTBphuBamwa Ha LITaA Ce 0Ba CIOCOOGHOCT OJHOCHU U Koja JIMLa je
nocejlyjy — IITO je APYTH LiMJb OBOT paZia, 3a IpeAMeT aHa/au3e cMo ofabpasu
peliemwa caZpkaHa y MehyHapoJHOj peryjsaTuBU MeJULMHCKUX UCTPaXKUBatba
Ha JeyiuMa. Pazjior ToMe je vheH BesIMKH 3Ha4aj. OHa npexacTaB/ba y30p 3a
JIOHOIIee HallUOHAJIHUX NTPOTNKCcaA ¥ 0BOj 06JIaCTH, @ BUCOK CTEINIEH HhUXOBe
ycarJialleHoCTH, Ipe/1yCJIOB je HeCMeTaHOT U3Boherwa UCTpaKUBamwa y BeheM
6pojy ApkaBa. [IpegMeT Halller HHTepecoBaka Cy U pellielkha YCBOjeHa Y
NojeIMHMUM NpaBUMa, MPEeBACX0/JHO KAao IpUMep KaKBa CTAHOBULITA Ce Y BE3U
Ca HaBeJleHUM NUTalkbUMa 3ay3UMajy y CaBpeMeHUM 3aKOHO/IaBCTBUMa.

2.Cnoco6GHOCT 3a AaBakbe HHPOPMHUCAHOT IPUCTAHKA Y
peryJlaTUBU MeJUIUHCKUX HCTPAXKUBakha HA JbyAUMA

Jexknapanujom us Xescuukuja us 2013. rogune® (y gabem tekcty: JUX),
Haj3Ha4ajHUjUM MehYHApOJAHUM aKTOM Yy KOME Cy Caip>KaH! e TUUKH NPUHIUIIU
3a u3Bohemwe MeJUIIMHCKUX UCTPaXKUBakha Ha JbyJUMa, NPOIMUCYje ce Aa
NpUCTAaHAK UCIIMTAHUKA MOpa NOTHLATH 0J] Cy6jeKTa CIIOCOGHOr Jia ra jJa.
MebyTum, npusnkoMm yTBphHUBaka OBOT KBaJIMTETa IPUCTAHKA HbOM Ce He
onpehyje mrta ce noj oBoM crioco6Homhy noJpa3yMeBa, HUTH YTBphyje 0 KaKBoj
0/1 BHIIIe BPCTa CIOCOGHOCTH KOje YHHEe NPAsHU CIMamyc HEKOT JIMLa, Ce Y OBOM
cay4ajy pagu. C TUM y Be3H, y H0j Ce UCTHYE Ja , y4elnhe 1ojeiHaLA CIIOCOOHUX
J1a Z1ajy uHOpMHUCaHU IPUCTAHAK, Ka0 CyOjeKaTa MeJULIMHCKUX UCTPAXKUBatha,
Mopa 6UTH 0GPOBOJbHO". 4

[loBesauBamwe A06POBO/BHOCTH ydyellha y HMCTpakKMBakby KU CIOCOOHOCTH
cybjekTa Aa BoJby 3a ydelrheM M3pas3u Ha HAYMH Jja OHA IPOU3Be/Jie Ke/beHO
IPaBHO /IejCTBO je Ha MeCTY, jep U JOOPOBOJbHOCT U CIIOCOGHOCT 3a JlaBame
NPUCTAHKa YK/bYy4yjy IPUCYCTBO IPABHO peJieBaHTHE BoJbe. OBO je eBUJEHTHO U
caryieflaBalbeM eTUMOJIOLIKOT CMUCJIa peyH ,JOOpPOBO/bHOCT - HAMMe, y KOPEHY
OBe peuu y CPIICKOM, aJId U Y eHIJIeCKOM je3uky (,voluntary”) je ynpaBo BoJba
(s1aT. voluntas). MehyTuM, Ha OCHOBY ToMeHYy Te oApeabe JIUX, kao mTo ce Moxe
BU/JIETH, He Jiaje ce IpeLU3aH OATOBOp Ha TUTakbe KaJia ce Ta CHOCOOHOCT CTHYE,
OJZJHOCHO KOja JiMIia Cy CIoco6Ha /ia CaMOCTaJIHO /1ajy NyHOBa)KaH pUCTaHaK
Ha ydelthe y UCTpaKUBamy.

JAUXHuje jenHU MehyHapOoAHU aKT U3 0Be 06J1aCTU KOjUM ce MOT'YhHOCT flaBamba
NyHOBa)>XHOT MHPOPMHUCAHOT IPUCTAHKA Be3yje 3a CNOCOOHOCM Hekoz auya da
makas npucmaHak da. /la je ona u YHECKO-BoM YHUBep3aJIHOM JieK/1apaljdjoM o
6UOeTHULU U JbYJICKUM IIpaBUMa [TOCTABJ/beHa Kao YCJI0B BaJUHOT TPUCTAHKA,

3 World Medical Association, Declaration of Helsinki: Ethical Principles for Medical Research
Involving Human Subjects, Fortaleza, Brazil, October 2013.

4 Tauka 25. IUX
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npousuasu us: 1) yrepheHor 3axTeBa 3a NOULITOBalkEM ayTOHOMHU]je CBAKOT
nojeJMHLA; U 2) MPONKUCUBakha Jla ClieljdjaJiHe Mepe 3alUTUTe IpaBa U UHTepeca
Mopajy 6UTHU npeays3eTe KoJ ocoba Koje ,HUCY ChOCOOHE [a UCIOJbe CBOjY
ayToHomujy"“.> U3pa3 ,crnocoGHOCT 3a MpPUCTAHAK", OJHOCHO ,KaMalUTET 3a
npucTaHak”, kopucTtu ce Takohe y KouBenuuju CaBeta EBpone 3a 3alITUTY
IpaBa YOBeKa U J0CTOjaHCTBA JbyACKOTr 6uha y nmorsely npuMeHe 61Mo0Jioruje
U MenuuuHe;® y MehyHapogHOM eTHYKOM BoJU4y 3a GUOMeJHIIMHCKA
HCTpakMBamwa Ha JbyauMa (y gabeM TekcTy: Boguu);” Jupexktusu 2001/20/
EC 8 uth. Hu y jenHoM oz moGpojaHUX AOKyMeHaTa GJiHXKe ce He oapebhyje Ha
LITa Ce 0BA CNIOCOOHOCT OJHOCH.

[lo yryieny Ha MehyHapoAHY peryJIaTHUBY, Y OPOjHUM HallMOHAJTHUM MPOMUCUMA
KojuMa ce ypehyje oBa npo6JsieMaTHKa, ©U3pa3oM ,,CIIOCOOGHOCT 3a MPUCTAHAK"
03HayYaBa Cce CIOCOGHOCT HEKOT JIMIA /Ia CAMOCTAJTHO Jla MPUCTaHAaK 3a y4elinhe y
HcTpaxkuBamwy. [IpuMepa pajy, y CprIcKoM 3aKOHY O JIeKOBUMA U MeULIUHCKUM
CpeJicCTBUMA, MPUJIUKOM AepUHUCAbA M3pa3a MHPOPMUCAHU MPUCTAHAK
HWCIIMTAaHUKa [opeJ 0CTaJIor ce UCTUYe Jia je TO U3jaBa ,Kojy Jaje JIULe Koje je
€choco6HO da dd caryiacHOCT, UJIM aKo JIUIle HUje CIIOCOGHO Jla A caryiacHOCT,
KOjy je 1a0 HeroB 3aKOHCKH 3aCTYNHHUK...“” HW OBUM 3aKOHOM ce He M0jalllhaBa
IITa ce MOJ, IbOM NoApa3yMeBa. 3 U3HETOT je jacHO /a MpaBo Ha Ay TOHOMHUjY
Y NpaBo Ha caMmoo/ipeherme CBAKOT YOBEKa, UMje MOLITOBakhe U 3aUITHUTA CY
HMIIepaTUB Y KOHTEKCTY U3BOherma MeJULUMHCKUX UCTPAXKMBamba, HaMehy
noTpeby yTBphuBama 0 K0joj BpCTH CIIOCOOGHOCTHU Ce OBJle paju.

5 YuaHs 5.YHuBep3saJsiHe feKJiapalyje o 6MOeTULH U JbyACKKUM npaBuMa. General Conference
of United Nations Educational, Scientific and Cultural Organizations (UNESKO). Universal
Declaration on Bioethics and Human Rights, 2005.

6 Ynan5,6,16,u 17. KoHBeHIUje 3a 3alUTUTY IpaBa Y0OBeKa U J0CTOjaHCTBA JbyACKOT 6uha
y norJjiely npuMeHe 6uosoruje u MmeaunuHe. Council of Europe, Convention for the Protection
of Human Rights and Dignity of the Human Being with regards to the Application of Biology and
Medicine: Convention on Human Rights and Biomedicine, Ovijedo 1997.

7 Y oBoM MehyHapoZHOM aKTy ce MPUJIUKOM AedUHUCAka HHGOPMHUCAHOT MPUCTAHKA
UCTHYE A je TO ,0/JyKa 0 yuellhy y UCTpaXKUBaky, JOHETA 0Jf CTPAHEe KOMNEeMEHMHO2
nojedunya“ — Komenrtap CmepHune 4 Boauya. Council for International Organizations of
Medical Sciences (CIOMS), International ethical guidelines for biomedical research involving
human subjects. Geneva, Switzerland: World Health Organization, 2002.

8 Tauke (3) u (4) us [Ipeam6yse Jupextuse. The European Parliament and the Council of
the European Union, Directive 2001/20EC of the European Parliament and of the Council,
Official Journal of the European Communities, L121/34, 01.05.2001.

9 Yusan 2. Tauka 23. 3aKOHa O JIEKOBUMA U MeJJULIMHCKUM cpeJicTBUMA, Ca. eaacHuk PC,
30/2010 1 107/2012.
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3.CnocoGHOCT 3a AaBamke HHPOPMHUCAHOT
NMPUCTAaHKa ¥ MOCJI0BHA CIOCOGHOCT

[Tox crnoco6Homhy 3a JaBakbe MHGOPMHCAHOT NMPUCTAHKA Ha ydelnhe y
MeJMIIMHCKOM UCTPaKUBaby HUKAKO Ce He MOXe MoJipa3yMeBaTH NpAsHa
cnoco6Hocm, Kojy 4yoBek ctude poheweM (PKupojunoBuh, 2009: 7). [IpaBHa
CIIOCOGHOCT Ce 0/THOCH Ha CIIOCOGHOCT HEKOT JIMIA Jia Oy/ie HoCcuJIall mpaBa
1 o6aBe3a (CtankoBuh, 1996: 51), a He a CBOjUM U3jaBaMa BOJbe IPOU3BOIHU
npaBHa /IejCTBa, I1a je 0BaKBa KOHCTAaTalMja HecriopHa. CHOCOOHOCT GU3HUYKOT
JIUIA /1a CBOjOM HM3jaBOM BOJbe IYHOBAXXHO Npou3Bezie oJpeheHe npaBHe
nocJsie/ivile, a TaKo U /14 NyHOBaXKaH MPUCTaHaK Ha y4elihe y MeJUIIUHCKOM
HCTpaXKUBakby, KAPAaKTEPUCTHUYHA je 3a [I0Ce/I0Babe MOCJOBHE CIIOCOOHOCTH.
Y 0oBOM cMHuCJy, MOTa0 OGU Ce U3BECTHU 3aKJbyYaK [l Ce CTIOCOGHOCT 3a JlaBambe
MHOOPMUCAHOT MPUCTAHKA OJJHOCU Ha MOCTOjakb€ NOC/A08HE CNOCOGHOCMU
MOTEHIMjaJTHOT UCITUTAaHHUKA.

KoHcTaTanuja fa je cnoco6HO 3a jaBake MPUCTAaHKa OHO JIMIe Koje nocefyje
MIOCJIOBHY CITOCOGHOCT, MOXKE Ce Y3eTH 3a JIOTHYHY, jep je 3aXTeB 3a IOCJ0BHOM
crnoco6Houy HEKOT JMlia 3a CTyNnakwe y 61JI0 KOjy BPpCTY IpaBHUX I0CJ0BA
yo6uyajeH. OcuM TOra, IOCJ0BHA CHOCOOHOCT je CHOCOOHOCT Hajeehez
Kea./umema Kojy Mo>ke II0ceJoBaTH JiMIle Koje yyecTByje y IpaBHOM cao6pahajy,
Ila OHa y ce6M CBaKaKo yKJ/by4yje CIOCOOHOCT 3a JilaBakbe npucTaHka. [lowrro
NpUCTaHaK Ha yyelihe y MeIUIJMHCKOM HCTpPa>KUBaky y IPAaBHOM CMUCJY peyu
npezcTaBJba U3jaBy Bosbe (MyjoBuh 3opuuh, 2011: 285), oH ce Moxke cMaTpaTu
NyHOBAXXHUM aKo IOTHUYe 0/} JIMIa Koje Moxke GOpMHUPATU IPAaBHO PeJIeBAHTHY
BOJBY, Tj. 0O/} TIOCJIOBHO CIIOCOGHOT JIMLiA.

[Tocsi0BHA CHMOCOGHOCT ce MO NpaBUJy CTUYe NyHOJeTCTBOMY U y ce6u
nojpasyMeBa oJipeheHUM MeHTa/JHU KalalUTeT KOjU Ce KOJ HaC Has3uBa
CIIOCOGHOCT 3a pacyhuBame. Y Liu/by IOTBP/AE HaNpeJ, U3HETOT 3aKJ/by4Ka,
[OCTaBJba Ce MUTamE: 3a Koje yCJI0Be ce y MehyHapo/JHOj peryJaTUBU Be3yje
CTHIIakbe CIOCOOHOCTHU 3a AaBame NPUCTaHKa? 3a OHe Koju Cy npeJBubeHu
3a CTHLlakhe NOCJ0BHE CIOCOGHOCTH — IITO GM 3HAYMJIO Jla Ce CHOCOOHOCT
3a IpUCTaHaK M NOCJ0BHA CIIOCOOHOCT NOAYAapajy, UM Ce NaK NPUCYCTBO
CIOCOGHOCTH 3a IPUCTAHAK Npollewyje NpeMa JpyrayijuM KpuTeprujyMumMa y
O0/JHOCY Ha OHE KOjH Ce Tpake 3a [0CTOjake NOCJA0BHE CIIOCOOHOCTH?

10 Y pas/iMuuTHUM AprKaBaMa IIyHOJIEeTCTBO [10Jpa3yMeBa pa3IMuyuTe roJJuHe CTAPOCTH —
Hajuenrhe 18, 21 uiu 25 rofuHa, ca TeHAEHLMjOM CHU)KaBaka OBe TPaHHUIIE.
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3.1. Y3pacm kao yc/108 cmuyara cnoco6HoCmu 3a npucmaHak

Y akTuMa HoBHUjer aatyma, kakBu cy JJUX u3z 2013. rogqune u YHECKO-Ba
YHuBep3aJiHa fiekapalyja o 6MoeTUIU U JbYyICKUM NpaBruMa U3 2005. roauue,
IpaBHU ce pa3yiuka usMebhy ycsioBa yyemha y MeIULMHCKUM UCTPAXKUBabUMa
cyb6jekaTa Koju Cy ClIOCOOHHU 32 NpUCTAaHAK U OHUX KOjU TO HUCY. tbuMa ce He
MpeLusrpa ca KojuM y3pacmoM ce CIocCOO6HOCT 3a NPUCTAHAK CTUYE, HUTHU
Ce roilMHe CTAapOCTU UCMMTAHUKA MMOCTABJbajy Kao JIMHUja pasrpaHUYeHha
CIIOCOGHOCTH 0/ HECIIOCOOHOCTH 3a npucTaHak. Takobe, 1u1a Hecoco6Ha
3a JlaBakbe MpUCTaHKa 6JiMKe ce He o/ peDhyjy u3pasuma ,MaJioJIeTHUL U MU
,TI0CJIOBHO HECITOCOOHA JIM1la“, HA OCHOBY 4era 6u ce MOIJIO 3aKJ/bY4YUTH [Jia je
MYHOJIETCTBO MIIaK OHO 3a IlITa Ce 0Ba CIIOCOOHOCT Be3yje.

3a pasJIMKy 0[] OBOra, y paHUje YCBOjeHUM MehyHapoJAHUM aKTHUMa, KaKaB
je Boguy, deya ce y6pajajy y KaTeropujy cybjekaTa HeCIOCO6GHUX 3a [laBakbe
npuctaHka (CmepnHuna 14). Kako ce npema KouBeHnnuju YH o npaBuma geterta
JleTeTOM cMaTpa ,,CBAKo JbYICKO 6uhe Koje HUje HaBpIIUJI0 18 roiMHAa )KUBOTA,
YKOJIMKO Ce, 110 3aKOHY KOjU Ce MpUMemyje Ha JleTe, IYHOJeTCTBO He CTUYe
paHuje“;'! Morsio 6u ce y3eTH ia ce BoJjiueM NyHOJIETCTBO MOCTaBJ/ba KA0 TauKa
pas/Bajamba CI0OCOGHOCTH OJ1 HECIIOCOOHOCTH 3a PUCTaHAK.

Jlo vcTor 3aKJ/by4yKa J0J1a3MMO aHaJau30M oJipenada Jupektuse 2001/20/
EC koje cy nocBehene oBoM nuTtamy. CxoqHO /ITUpPEKTUBH, TIPBY KATETOPHU]Y
JIMLla HECIIOCOGHUX 3a CaMOCTAaJIHU NPUCTAHAK YMHE Mas101emHuyu (4.1. 4),
a OHHU Cy M0 MPaBUJY — U3y3€eB eMaHIIUIIOBAHHUX MaJIOJIEeTHUKA, MOCJIOBHO
Hecnoco6HHU. /lpyry 4uHe ,0HecnocobseeHe odpacie ocobe Koje HUCY Y CTamby
Jla 1ajy nyHOBa)kaH MHGOPMUCAHU NpUcTaHak” (Wwi. 5), o, uMajyhu y Bugy
OKOJIHOCT Jla YMeCTO HbUX NPUCTAHAK [1ajy BbUXOBU 3aKOHCKU 3aCTYNHULY,
MOTY 6UTH caMo IyHOJIETHA JIMLA Koja Cy MOTIYHO UJIU JeJUMUYHO JIHIIeHA
MIOCJIOBHE CHOCOOHOCTU. UZleHTHYHO npousuaasu u u3 CMepHuLa fo6pe
KJMHHUYKe pakce u3 1996. rogune. 2

Kao mrto ce Moxe BHJeTH Yy jeAHOM Jesy MehyHapojiHe perysjaTuBe
y3pacT KOjUM Ce CTHUYe NYHOJIETCTBO yY3UMa ce Kao GpaKTop pas3rpaHuyemna
CIIOCOOHOCTH OJ1 HECIIOCOOHOCTH 3a NPUCTAHAK, JJOK Y APYTOM TO HUje CJIy4aj.
Morao 64 ce 4ak U3BeCTH 3aKJ/by4yakK Jla OBaKBa opujeHTaIuja noctoju y AUX
1 YHECKO-Boj YHUBep3aJiHOj JileKapaluju 0 6M0eTULLU U JbYACKUM IPaBUMa,
jep ce HemoMHbake y3pacTa MOKe TYMauuTH Kao yBakaBamwe pa3JiuKa Koje

11 Yunan 1. KonBenuwuje o npaBuMma geteta. United Nations General Assembly, Convention
on the Rights of the Child, 1989.

12 Tauka 4.8.12. CMepHHUIa f06pe KJIMHUYKe npakce. International Conference on
Harmonization of technical requirements for registration of pharmaceuticals for human
use, Guideline for Good Clinical Practice. ICH Topic E 6 (R1) London UK, 1997.
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y N0ojeIMHUM Jip’>KaBaMa IIOCTOje y Be3U ca roJilMHaMa CTapoCTH MOTPe6HUM 3a
CTULaHEe MO0CJ0BHE CIOCOOHOCTH GU3NUKHUX JIULLA.

MebyTuM, KOHaYHY KOHCTaTalldjy Y OBOM MpaBly oHeMmoryhaBa yBUJ y
TEPMHUHOJIOTH]Y Koja je y paHUjuM Bep3ujama [IUX kopuiniheHa NpuIMKoM
yTBphHUBamwa Koja ML cy CI0CO6HA a KOja HUCY, 3a MHPOPMHUCAHU IPUCTAHAK.
Hauwme, 3ak/bydHo ca Bep3ujoM JIMX u3 2000. roguHe, TUIIMMA HECTIOCOOHUM
3a JlaBame NpUCTaHKa cMaTpaHa Ccy: ,lI0CJ0BHO HeCcnoco6Ha JIMLa, JULa
GU3NYKU UM MEHTAJHO HecnocobHa 3a JlaBame NMPHUCTAHKA U MOCJOBHO
Hecrnoco6Hu MaJionieTHUIU (oZesbak B Tauka 24. JUX u3 2000). Jakje, HU
y oBUM Bep3ujama JJUX (He)crnoco6HOCT 3a MpUCTaHaK HUje 6ua GUKCUpaHa
3a oapehenu y3pacT, Tj. IyHOJIETCTBO, aJl je 6UJ1a Be3aHa 3a IPaBHU CTATYC
HEKOT JIUIja, 0JJHOCHO 3a MOoCJ0BHY (He)crnocobHocT. Ha oBaj HauuH cy ce U
Ta/ja yBakaBaJie pasJ/iMKe Koje Cy y Be3U ca rofiJMHaMa CTHllakha NyHOoJeTCTBa
[0CTOjaJjie y oje JMUHUM 3aKOHOZJaBCTBMMa, aJIM Ce MOIJIa U3HETH KOHCTaTaluja
Jla Cy ce Ha4eJIHO CIOCOOHMM 3a IPHUCTaHAK cMaTpaJie 0cobe Koje Cy OCJ0BHO
crocoGHe. Y ’beHUM JIOIIHUjHUM Bep3ujama, oHoj u3 2008. u akTyesHoj, u3 2013.
roJjliHe, KaKO CMO BUJEJIH, TO HUje cay4yaj. [l[oMeHyTe U3MeHe HbeHOT TEKCTa
peKJIM 6MCMO Mpe HaroBellITaBajy Aa je y mocjae1kb0j AelleHUju — IelleHUjH U 110,
JIOLLLJIO 10 U3BECHOT 0/|Bajakba CIOCOOHOCTH 3a laBakbe NPUCTaHKa O/ TOCJ0BHE
cnoco6HocTH. [la 1y je To Tako NpoBepuheMo carsie/jaBambeM KakaB MEHTATHU
KanalUTeT je NOTpe6aH 3a leHO MTOCTOjambe.

3.2. Meuma/Hu kanayumem Kao
yc/a08 cmuyarsa cnoco6HOCmMu 3a npucmaHak

Kao o je Beh ucTakHyTO, MOCJI0BHA CIOCOGHOCT HEKOT JIMIIA [T0Jpa3yMeBa
oAroBapajyhn MeHTaJIHU KanalUuTeT KOjU Ce y NpaBy Ha3uBa CIHOCOGHOCT
3a pacybuBame. ¥ rpahaHckonpaBHOj TeopHju NMOCTOjU BUllle JepUHUIIH]a
OBE CIIOCOOGHOCTH. JeIHU je oApehyjy Kao paKTHUUKY CIOCOOHOCT CTapama o
CBOjUM MHTepecuMa - CIIOCOOHOCT 3a pacyhuBame y MOCJAOBHUM OJHOCHUMA
(Bopunenuh, 2012: 355); apyru kao cBecT U NpeACcTaBy O CBOjUM pajbhaMa
U wbuxoBuM nocyegunama (Crojanosuh, Autuh, 2004: 143); Tpehu kao
,CIIOCOGHOCT MOjeAMHIA Z1a UCTIPABHO CXBATHU APYLITBEHO-EKOHOMCKE O/JHOCE
y KOjuMa y4eCcTBYje, Te la HA OCHOBY Ca3Haa 0 kbUMa Ipey3Me IpaBHe pajibe
kojuMa he ocTBapuTH ozipeheHe xxe/beHe NpaBHe nocenule” (AyaHcku, 1988:
164). U3 HaBeieHOT IPOX3UJIa3H [a CIOCOOHOCT 3a pacyhuBame nojpasymeBa
JiBa eJIEMeHTa: pa3yMeBame o/peheHnX YubeHUIa U CHOCOGHOCT HhHUXOBOT
oZiMepaBakba y MpolLecy oJy4YrBama. Y Be3u ca TEMOM 0 K0joj pacnpaB/baMo,
HaMehe ce nMTame: KAKaB MEHTAJHU KallallUTET je NOTpe6aH 3a oce/j0Bambe
CIIOCOBHOCTH 3a MPUCTAHAK?
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OAroBOp Ha Wera MoXKeMo JOOUTH aHAJIU30M yCJI0BA KOjU CY IOCTAaBJ/beHU 3a
UCYy e e 06a8e3e UHHopMucara UICIUTAHUKA ITpe JlaBama npuctanka.'* OHo
LITO je 3ajeJHAYKO 3a LieJIOKYIIHY MehyHapojHy peryJjaTUBy OBe MaTepuje
je fia ce UICIUTAaHUK MOe CMaTpaTH UHPOPMUCAHUM aKO CYy KyMYJaTUBHO
HCNyH€eHa /IBa YCJI0Ba, 0/l KOjUX je jeJlaH 06jeKTUBHOT, a IPyTH Cy6jeKTUBHOT
kapakTepa. O6jeKTUBHHU YCJIOB je UCIIYHEH aKO Cy UCIIMTAHUKY CAOoINIITEeHe
cBe nHOOpMalHje,'* HeoNxo/(He 3a carJie/laBame CUTYyalluje y Kojoj he ce Hahy,
a caMUM THUM U 3a [IOHOLIEeHe O/lJIyKe 0 NpUcTaHKy. Cy6jeKTUBHHU YCJIOB, KOjU
CMaTpaMo CYLITUHCKUM 3a UCTIYbere 06aBe3e UHPOpMUCaha, ajlu U laBatbe
BaJIMJHOT NMPHUCTAHKA, jecTe Ja je HCOIUTAHUK npocseheHe nndopmanuje
pasymeo.'®

Ha ocHOBY mocTaB/beHOI 3aXTeBa 3a pa3yMeBambe NPYKeHUX HHPopManuja
(Pandiya, 2010: 98), Moe ce 3aK/by4YUTH [ia je 3a IOCTOjare CIOCOOHOCTH
3a NpUCTaHAK HEONXOJHO Zia NOTEHIUjaJIHU HCIMTAHUK MTOKaXe Jja pasyme
CBe pesieBaHTHe HHpOpMaIiMje Koje Cy My MOBO/OM ydemiha y UCTPaKUBaby
CaoNIITeHe,'* ¥ Ja y NOTIYHOCTH CXBAaTa [IOCJeJUlle CBOje OAJIYKe /1a yUeCTBYyje
WJIM He y4yecTBYyje y tbeMy."” ako ce y KOHTeKCTy u3Bohema MeJUIIMHCKUX

13 Tauka 26. /11X, Komentap CmepHune 4. Boguua, 4.1. 3. Tauka 2. (6) Jupexktuse 2001/20/
EC, Tauke 4.8.6. u 4.8.7. CMepHUI]a ,0OpE KIUHUYKE [TPAKCe UTH,

14 VY norneny yTBphuBamwa npejMeTra U o6uMa o6aBede nHopMucamwa uaMehy mehyHa-
pPOAHUX aKaTa oCToje pasJjuke. BugeTu: Tauky 26. IUX, Tauky 4.8.10 CMepHULa f06pe
KJHMHUYKe Ipakce, CMepHULy 5 Boguua.

15 VY npaxcu u3Boherma MeAUIMHCKUX HCTPAXKUBaba Ha JbyAUMa KOHTUHYHUPAHO Ce YJIaxXy
HaIopH Ja ce NoGoJblia pa3yMeBatbe IPYKeHUX HHPOpMaLuja of CTpaHe UCTIUTAHUKA, jep 0f,
TOra 3aBUCH NYHOBAXKHOCT NpUCcTaHKA. KOHCTATOBaHO je a BaXkKaH YMHUIIAL, KA IOCTU3AbY
OBOT LjMJba Pe/CTaBJ/ba yIOTPe6Ga peur 1 U3pasa Koju Cy pa3yMJ/bUBHU U MEJUIIMHCKH HEYKOM
cy6jexTy. [lojefnHe cTyAUje cy moKasaJie Ja IpUMeHa HEKUX MeTO/ja Y LiUJ/by 060JblIaha
pa3yMeBama IpyXeHUX HHPOpMaL1ja, KaKBe CY ’bUX0BO MyJITHMe I UjaIHO IPUKa3HUBakha
WJIY IIpoliKpee popMysapa 3a NUCMeHH NpUCTaHaK UCIUTAHUKA, HUje jajla O4eKHBaHe
pe3yaTarte. C pyre cTpaHe, Kao HajebUKACHHU]jU y T0GObLIAY pa3yMeBatbha MHGOpMaLyja
MI0Ka3aJIv Cy ce MPOLIMpeHa AUCKYCHja Ha peJIaliiji HCTPaXKUBay — MOTEHIMjaJTHI UCTUTAHUK
U IpUMEHa ,TeCT MeTO/e", 0JHOCHO Tparkekha IOBPAaTHUX HHPOPMaLHja 0 UCIUTAHUKA Y
[UJbY NpoBepe Ja Jiu uX je padymeo. (Flory, Emanuel, 2004: 1599).

16 KipyuHe nHpopManuje Koje mpeAcTaB/bajy NpejMeT HHGOPMHUCAbA OJHOCE Ce Ha
cnenehe: mTaje M/b KOHKPETHOT UCTPAXKHUBakha U LIITA je TO LITO MeJUIMHCKO UCTPaXKUBAbe
pasjvKyje o4 MeUIIMHCKe NpaKce; KaKaB je 0JHOC U3MeDy npeBUJUBHUX PU3UKaA U
OYEeKMBAHUX KOPUCTH 110 HCIIUTAaHWKA UJIH HAyKY U PYIITBO; 1a UICIUTAaHUK UMa ITPaBo a
ydenrhe y MCTpa>kuBamby 0/]0Hje UJIH OJf lbera KacHUje olyCcTaHe 6e3 NKaKBUX HETaTUBHUX
MOCJIe/IUIIa; KOje Cy aJTepHAaTUBHE MeJUIIMHCKe HHTEePBEHIMje HCIIUTAaHUKY OCTYIIHE U
KaKBe Cy lbUXOBe [JIaBHE KOPUCTH U HEJOCTAIH UT/,.

17 Ha cnvvaH HauYMH CIIOCOGHOCT 32 NPUCTAHAK je ledUHUCAHA Y KAHA/CKO] PeryJaTUuBU
rn3Bohemwa UCTpa)KuBama Ha JbyAuMa. Buzgety, Canadian Institutes of Health Research,
Natural Sciences and Engineering Research Council of Canada, and Social Sciences and
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HCTPaXKMBaka Ha JbYAMMa TPAXKHU Pa3yMeBatbe APyrayujux YubeHUIA y 0AHOCY
Ha OHe YHje pa3yMeBabe je MIOTPe6HO MPH CKJIANamwky yroBopa y MOCJI0BHUM
O/ZIHOCHMa, OYMIJIEJIHO je Jla ce Mo/, coco6HoIhy 3a npUcTaHakK, Kao U Mo/,
MOCJIOBHOM cnoco6Holuhy, nofpasymeBa cnocobHocm 3a pacyhusarse. 06e oBe
CIIOCOOHOCTH YKJbYy4yjy NPUCYCTBO UAEHTUYHUX eJIeMeHTa: pa3dyMeBama
oapeheHUX YMIbEHUIA U CIIOCOOHOCT HUXOBOT PALlMOHAJIHOT O0MepaBamba y
NOCTYIKY O/IJIY4UBaa.

[lo yeMy ce OH/ia OBe /iBe CIIOCOGHOCTH Pa3JIUKyjy?

Pazsnuka uMehy oBe fBe CIOCOGHOCTH OIJIeZla Ce ¥ TOME LITO Ce CIOCOOHOCT
3a IpUCTaHakK usjedHauaea ca cnocobHouhy 3a pacyhuBame. OHa ce nocMartpa
Kao jegHO hakmuuko cmatve, Koje je cybjekmusHo aetepMmuHucano ([lowasuh,
2013: 97). Kao TakBa, CIOCOGHOCT 3a pacyhuBambe MOXKe OUTH pa3JIMYUTa Off
YOBeKa |0 Y0BEKA, a 3aBUCH 0/] y3pacTa, UHTEeJUTeHIIH]je, JOCTUTHY TOI HUBOA
06pasoBamwa, APyLUITBEHE CPeJIUHE, 3PEeJIOCTH U CJ1. 0CO6€e Koja ce Hasla3u Y Y1031
NOTeHIUjaJHOT ucnuTaHHWKa. CoCcOo6HOCT 3a pacyhuBambe jefHOT JinIia Takohe
He MOpa [I0Ka3WBaTH UCTHU KBaJUTET TOKOM BpeMeHa — MOXe ce noBehaBaTu
WUJIY, Kao nocjeauna 6osiecty, onajgatu. OHa MoXKe 3aBUCUTHU O BPCTE U
TeXUHe 0JJIVKe ca KOjoM ce 0coba cyodaBa [T0BOJIOM y4elllha y HCTpaXKUBamwy;
0/l CJIOXXKEeHOCTH HMHbopMaIrja Koje joj ce TUM nmoBojoM mpocJsehyjy. OBa
CIIOCOBHOCT Ce, lJaKJie, He IOCMaTpa Kao HelITOo allcoJayTHO, je/JHOM 3a cBarja
npucyTHO, Beh pesiamusHo, Kao ciocOGHOCT Koja Mopa 6UTHU npedmem npoyeHe y
CBAaKOM KOHKPETHOM CJIy4ajy y3uMamka MHPOPMHUCAHOT IPUCTAaHKa 3a y4ellhe
y MeJULIMHCKOM UCTPA’KUBAKY.

Jlo oBakBOTI 3aKJ/byUKa /0J1a3MMO aHAJIMU30M ofipesaba MehyHapogHUX akaTa
KOjuMa ce peryJiulie CIOCOGHOCT 3a MPUCTAHAK OJPACJUX Tj. IYHOJETHUX
JINLA, KOJl KOjUX Cce CIOCOOHOCT 3a pacyhuBame mojpasyMeBa. JeHa o[,
wbHUX je CMepHUna 15. Boagnya y Kojoj ce yTBphyjy I0/laTHHU yCJa0BU ydeliha
y UCTPaKMBambUMa IojeJuHaIa Koju 360T ,MEHTAJHUX UJIU nopeMehaja y
NOHAllaky HUCY CHOCOOHU 3a /laBakbe aleKBaTHOT UHPOPMUCAHOT IPUCTaHKa",
Y KomenTtapy CMmepHurie 15. Boguva kojuM ce oHa 6/1MKe MOjallllbaBa, UCTUYE Ce
Jla je BehrHa JiM1ja ca MeHTaJIHUM CMeTHaMa UJM lopeMehajuMa y noHallawby
croco6Ha 3a MPUCTAHAaK, 1A [la Ce Y TOM CMHUCJIy TEKCT OBe CMepHHUIe OZJHOCU
Ha OHaj MakbU 6p0j BUX KOjU TO HUCY; UJIH CY, ,360r Moropliiama CBOT CTamba,
npuepemeHo HeCNOCOOHU 3a MpHcTaHaK". Ha ocHOBy oBora mpousuJasu fa
ce npeMa Boauuy crnoco6HOCT 3a MpUCTaHAK [OCMaTpa Kao cmare Koje
Mo/ipa3yMeBa OCTOjakbe ClIOCO6GHOCTH 3a pacyhuBame UCIUTAHUKA Y MPEHY MKy
dasarea uHgopmucaHoe npucmaxka. To 3Ha4H Jja, yIPKOC OKOJTHOCTH LITO HEKO

Humanities Research Council of Canada, Tri-Council Policy Statement, Ethical Conduct for
Research Involving Humans, 2010, ctp. 40-41.
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aune $opMasiHO noce/yje NOCJAOBHY CIOCOOHOCT (MMYHOJIETHO je a MOCJ0BHA
CIOCOGHOCT MY O/ITYKOM Ha/IJIeXKHOT OpraHa HUje 0/ly3eTa), OHO He Mopa 6UTH
croco6Ho 3a npuctaHak. Ofpes6a ca UAeHTHYHUM 3HaUeheM cajipikaHa je y uJl.
5. JupexTtuBe 2001/20/EC. ¥ IUX ce, kaKko cMO Hamnpes BUJeJd, CHOCOOGHOCT
3a IpUCTaHaK He Be3yje 3a MYHOJIETCTBO, HU 3a I0CJI0BHY CIIOCOBHOCT, aJlu ce
noce6HOM o/ipei60M peryJuile yyelihe y UCTpakUBakby N0jelMHALLA KOjU CY
bU3MYKU UM MEHTAJJIHO HeCIIOCOOHHU 3a JlaBake NpUCTaHKa, HaBojaehu Kao
NpUMep TaKBUX UCIIMTAHUKA 0c0Oe y HecBeCHOM cTamwy (Tauka 30. JUX). Kako
y HECBECHO CTakbe MOXe 3alacTy CBAKO JIMLe, eBUJEHTHO je Jia ce MUTambe
HbUX0BOT eBEHTYAJIHOT MPUCTAaHKa Ha yyelihe y MeJULITUHCKOM UCTPAKUBAY
Be3yje 3a ’bUX0BY paKTUYKY (HE)CIOCOGHOCT 3a pacyhuBame, a He 32 MOCJOBHY
(He)cnoCco6BHOCT.

Ha moTpe6y 3a OBaKBUM CXBaTambeM CIIOCOGHOCTH 32 NPUCTAHAK YKa3UBaJIO
ceroZijMHaMa yHasa/ly CTPY4HOj IUTEepaTypH, a TO Ce U [lajbe YUHHU. Y GPOjHUM
paZioBUMa ce UCTHYE JZIla NYHOBAXXHOCT NMPHUCTAHKA IYHOJIETHUX 0c0o6a y
W3BECHUM CJy4YajeBUMa Mo)Ke OUTH AoBejsieHa y nuTamwe (Wendler, Prasad,
2001: 516) u Har/1alaBa NPUCYCTBO eTHYKeE U IpaBHe 06aBe3e UCTpaXkhBaya Ja
NpUXBaTe CaMO OHAj MPHUCTAaHAK KOjH UMa CBe 0/JINKEe MYHOBAXHOT — LITO Ce U3
yrIJa 3alITUTE IpaBa UCIMTAaHUKA MOXeE OLeHUTH Kao MO3UTHUBHO. YKa3yje ce
Ha YUbEeHULY [ja 0 pacjy, HAPOYHUTO OHU ¥ TO3HUjUM roIMHaMa XKUBOTA, MOT'Y
MMaTH pa3/JIMYMT KOTHUTUBHHU cTaTyc (Jason, Karlawish, 2003: 1389). On ce Mmoxe
KpeTaTH y pacloHy o/ HOpMaJiHe CIIOCOGHOCTH 3a pacyhuBame [0 OHUX KOjU
TaKBY CIIOCOGHOCT HEMA]y, KaKBe Cy 0co6e o6oJiesie o/ AsixajMepoBe 60J1eCTU
(Duron et al.,, 2013: 386). HaBoau ce fa pa3JiMdYUTH MeHTAJHU nopeMehajy,
KaKBH Cy CEHUJIHA IeMeHIIM]ja UK Ku30dpeHnja, aau U 6pojHe 60JIeCTH, CTakha,
KaKBo je, Ha npuMep, aenpecuja (Elliott, 1997: 114) uiu pusndke U eMOTUBHE
TpayMe (60J1, cTpax, aHKCUO3HOCT U CJI.), MOI'y yTULATH HA CIOCOGHOCT 3a
pacybuBame 1 0JlIy4UrBakbe, 1a TAKO U Ha IOCTOjakbe CIOCOOGHOCTH 3a BaJIUAaH
npuctaHak. Jlasbe ce nmosaceha fa ce cBaka MeHTaJsIHO 3/ipaBa o/pacja ocoba
Moxke HahU y cTamwy yMameHe CIOCOGHOCTH 3a pacyhuBame Kao nocjeaule
JleJIoBama aHeCcTe3HUje, HeJJOBOJbHOT CHA, KOH3yMHpaha Apora 1 ajKoxoJa u
CJIMYHO, yCJIeJ yera keHa ClloCO6HOCT pa3yMeBama npocaeheHux nuHbopmanyja
Y CXBaTarba lbUXOBOI 3Ha4aja M 030M/bHOCTH MOXKE OZICTYNIaTH 0/] yoOru4ajeHe
(National Bioethics Advisory Commission, 1999).® Ckpehe ce nakwa Ha
YUIbEHUILY [1a CIIOCOGHOCT 3a pacyhuBambe Ko 0Jpacux 0co6a MoKe 3aBUCUTH
0] CJIOX)KEHOCTH OJIJIYKe Ca YUjUM JOHOLIeHeM ce MojeJjuHAlL, Cyo4yaBa, OJ

18 National Bioethics Advisory Commission, Research Involving Persons with Mental Disorders
That May Affect Decisionmaking Capacity, Retrieved 09, January 2014, from https://
bioethicsarchive.georgetown.edu/nbac/capacity/volumeii.pdf.
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OKOJIHOCTH I0/] KOjUMa je IOHOCH U ciin4Ho. To 3Hauu 1a HeKa 0coba y jeiHOM
cJly4ajy Moe GUTH clloco6Ha 3a ZlaBakbe NPUCTAHKa, a y IpyroM He.

[IponieHy mocTojalkba CIOCOGHOCTH 3a pacybuBame, CXOAHO AKTYEJTHUM
MehyHapoJHUM aKTHUMa, Bpllle HCTPAXKUBAYU KOjU CY JIMUHO 3a1yKEHU 3a
npubaB/batbe MHPOpPMHUCAHOr NpHucTaHKa.'” [Io3auTHBHaA cTpaHa OBakKBe
HOpMaTHBe je IITO ce peJaTUBUTET CIIOCOOHOCTHU 3a pacyhuBame U HbeHa
Cy6jeKTHBHA JIeTEPMHUHHUCAHOCT MaKCMMaJIHO YBaXaBajy. cTpaxuBay koju
y IOCTYNKY UHGOPMUCAHOT MPUCTAHKA YTBP/U [,a UCIUTAHUK HUje CIocobaH
3a pacyhuBame, He CMe TPUXBATUTHU HeroB IPUCTAHAK. Y CIy4ajy ia lberoBo
ydelhe oZiroBapa Hay4Ho IOCTaB/bEHUM YKJ/bY4yjyhUM KpUTEpUjyMUMa, AYKaH
je ia 3aTpaky MPUCTAHAK OJ] FberOBOT 3aKOHCKOT 3aCTyNHKKA. OBaKBO pellembe,
MehyTuM, uMa u cBOje Jiollle cTpaHe. HauMe, CBakU UCTPaXKUBa4 HEe MOpa OUTHU
JI0BOJbHO CTPYYaH 3a IPOLeHY NOCTOjara CIOCOGHOCTH 3a pacyhuBarbe, a yciaes
beroBe Cy0jeKTUBHE 3aMHTEPECOBAHOCTH 3a U3BOheme HCTpaXKHUBakha, Ta
HpolLeHa MOXe OUTH I0Be/leHa Yy MUTake. 360T 0BaKBOT CTalba CTBAPH, IPOLeHa
Ccnoco6HOCTH 3a pacyhuBame ce 0] Mepe 3alITUTE NpaBa HAa ay TOHOMUjy MOXKe
NPEeTBOPUTHU Y (beHY CYIPOTHOCT, I1a N10je JUHIIM MOTY OUTH 3JI0yOTPeb/beHN
3a pauyH pa3Boja HayKe U APYIITBA.

Jla 6u ce u36ersia oBa ONacHOCT, y NOjeJUHUM aKTHMa U eTUYKHUM Y1y TCTBUMA
3a u3BOheme MeJULMHCKUX MUCTpa)kMBakba Ha JbyJMMa HAlMOHAJIHOT
KapakTepa IpejJaxke ce ycBajambe oApeheHUX Mepa U mpoleypa noMmohy
Kojux he ucTpakxuBauy, y [U/by Jo6Hjara BaJUAHOT IPUCTAHKa, yTBphuBaTn/
NpOLEeHUBATH CIOCOOHOCT 3a IPUCTAHAK Y CBAKOM KOHKPETHOM CJIy4ajy Kaja
OIleHe /1a OHA MOKe 6UTH crlopHa. [IprMepa pajy, npejJaxe ce ay NoCTynakK
npubaB/bakba MHGOPMHUCAHOT IPUCTAHKA 6y/ie YKIbYUeH CmpyYHU hocMampay
KOjH 6H, y IMJbY 06jeKTUBHOCTH, 6M0 He3aBUCTAH 0OJ, UCTPA’KUBAYKOT TUMA U
HHCTUTYLHje y KOjoj ce UCTpaKUBake U3BOJH, UM HE3ABUCHU NAyujeHmos
adsokam, Koju 61 IPUCYCTBOBAO Kako yTBphUBakby ClIOCOOHOCTH 3a NPUCTAHAK
MNOTEHLUjaJIHOT UCIIMTAaHUKA YHja CIOCOOHOCT 3a pacyhuBame je noBejieHa y
NMTakbe, TAKO U 6M0 aHTa’KOBaH OKO NpyKakba NoMONU U Ha/iIVielakba IOCTY KA
JIOHOLIEeHkA OJJIyKe 0 JaBaky PUCTAHKA 33 HberoBo yyellihe y UCTpaKUBay 0
CTpaHe keroBor 3akoHcKor 3acTynHuKa (National Bioethics Advisory Commi-
ssion, 1999).2° OBe Mepe cMaTpaMo ABOCTPYKO KopucHUM: 1) oHe omoryhaBajy
Jla ydemhy CBaKoOr JiMlla Y UCTPaXKMBakby NPeTXoJU BaJUJaH NPUCTAHAK,
6uJIO Aa je JaT o[, UICIMTAHUKA JIMYHO UJIH OJi CTPAHe HheroBor 3aKOHCKOT

19 Tauka 26./IUX, CMepHULa 6. Boguya, Tauke 4.8.1. 10 4.8.15. CMepHUILIa 106pe KIUHUYKE
npakce, 4. 3. Tauka 2. (6) u (x) Jupextuse 2001/20/EC.

20 National Bioethics Advisory Commission, Research Involving Persons with Mental
Disorders That May Affect Decisionmaking Capacity, Retrieved 09, January 2014, from
https://bioethicsarchive.georgetown.edu/nbac/capacity/volumeii.pdf.
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3aCTYMHUKA; U 2) lbMMa Ce YyBa KpeJUOUIMTET UCTPaXKUBava npeaynpehemem
IbUX0BE eBEHTYaJIHe 0ITOBOPHOCTH 300T YK/byUYUBaha Y UCTPAKUBaK€ JINIA
6e3 MyHOBaXHOT IIPUCTAHKa. 3aT0 61 TPpebaJio pa3MHUCIUTH O LIUPOj IPUMeEHHU
OBUX WJIY CJIMYHUX Mepa y Hal[MOHAJIHE MPOIIHCE.

CarsiefiaBame CIOCOGHOCTH 32 MPUCTAaHAK Kao CIIOCOGHOCTH 3a pacyhuBamwe y
CKJIAJly je cCa HOBUjUM y4Y€eHeM O IPaBUMa JINYHOCTH, KOje M0J1a3H 0J] OCHOBHUX
MOCTaBKU MPUPOJHONPABHE IIKOJIe MpeMa KOjeM Cy CBU JbYIH jeJHAKU Y
CBOjUM [paBHUMa U JIOCTOjaHCTBY, aJIH 0/11a31 U KOPaK JiaJbe: IOHOCH KOHIIENT
npeMa KOMe je CBaKM YOBeK MocebaH, APyravyujy, ca CBOjUM UHAUBUAYAJTHUM
oco6uHaMa u crnocobHocTtuMa (PagosioBuh, 2009:188) — mTo 6u ce MorJio
OIIEHUTH Kao MO3UTUBHO. Mehy TUM, KOHaYaH Cy/[] 0 OJIP>KUBOCTH ¥ BpeJHOCTHU
CTAHOBUIITA O U3je/IHAYaBakby CIIOCOGHOCTH 32 NPUCTAHAK ca Crloco6HOoIhyY
3a pacybuBame, Moxe ce JaTH TEK HAKOH aHaJ/IM3e KaKO KeroBa CTPUKTHA
NpUMeHa yTH4e Ha paBHY CUTYPHOCT. HauMe, mouto ce popMasiHO MOCTOjatbe
MIOCJIOBHE CIIOCOGHOCTH He CMaTpa JJ0BOJbHUM 32 IIyHOBa)kKaH HHPOPMUCAHU
NPUCTAHAK aKO HUje y MpeHyMKY HeroBoT y3uMama npaheHo cnoco6Homhy 3a
pacyhuBame, 10CTaB/ba Ce MUTakE /1A JIM je J03B0/beHa 06pHY Ta CUTyanuja - ja
JIM Cce MOXe CMaTpPaTH [ia je ClIoCOGHO 3a IPUCTAHAK JIMIle KOje je Y TPEHYTKY
y3uMama IPUCTaHKa CIOCOOHO 3a pacyhuBarbe HaKo HHje IT0CJIOBHO CHOCOGHO?
OBoO je moceGHO 3HAYaAjHO 32 MaJIOJIeTHA JIMIA 6e3 M0CJI0BHE CIOCOGHOCTH, jep,
VKOJIMKO je 0JITOBOP MOTBPAAH, lbUXOBO yuellthe y UCTpaKUBaky OU GUJIO
Moryhe Ha 0CHOBY FbUXOBOT caMOCTaJIHOT npucTaHkKa ([lasmaukosuh, 2002: 701).

4. CnocO6GHOCT 3a NIPUCTAaHAK MAJIOJIeTHUX JIUIA

CTpUKTHA NpUMeHa CXBaTaka CIIOCOGHOCTH 3a MPUCTAHAK Kao CHOCOBHOCTHU
3a pacybhruBamwe HApOUYHUTO je AUCKYTabU/IHA y Be3U ca yyeuiheM MaJioJleTHUKA
y MeJULIMHCKUM UCTpakuBawkbuMa. OHa 6U 3HAUMJIA [ja Ce MaJIOJIETHUK, 6e3
063upa Ha y3pacm, ca cBojux 13, 14 viu 15 roarHa, y 3aBUCHOCTH 0[] 3pEJIOCTH,
WHTeJIUTeHLMje U CJ., YKOJHKO ce MPOLEeHHU Ja Mocejyje CIOCOGHOCT 3a
pacybuBame, Moxe cMaTpaTu cioco6HUM 3a npuctaHak (Roth-Cline, Nelson,
2013: 293). UcTuHa, Aela ce Haves1HO*' cMaTpajy HECIIOCOGHUM 3a IPHUCTaHaAK
3aTO LITO Cy HecniocobHa 3a pacyhuBame; aiu, CXOLHO OBOM Bubhemy, TO He

21 Ta,HaveJsiHa, HECTIOCOGHOCT MaJIoJIeTHUKA 32 MPUCTAaHAK O P)KaHa je y MehyHapoiHOj,
AJIU U HATUOHAJ/JIHUM peryjjaTuBaMa MeJUIIUHCKUX UCTPAXKHWBakbad HA JbYJUMA, TAKO LITO Cy
Jlella yBpUITEeHA y KaTeropujy palkbUBUX UCIUTAHKKA 32 YUje y4elnhe cy yTBpheHe cnelnyjaaHe
Mepe 3amTuTe. Kako cy MaJiosieTHUIM 360T CBOje HE3PEJIOCTH U HEJIOBOJbHOT JKUBOTHOT
HWCKYCTBA JIaKO MOAJIOXKHH yTI/IL[ajPIMa, d €BEHTYyaJIHEe HeraTHBHEe IocJjiejulie NIpruMeHe
eKCIlepuMeHTaJIHe HHTEPBEHI[Hje ce MOT'y JipaCTUYHUje OJlpa3uTH Ha 3/ipaBJbe 0cobe y
pa3Bojy Hero Ha 3/JpaBJbe OJIPACJIOT YOBEKa, (bUXOBY CIElUjaJIHy 3alITUTY CMAaTpPaMo He
caMo oNpaB/JaHOM HEro U HeonxoHOM. BuzgeTu, Tauke 19, 20, 28 u 29. IUX, CMmepHuLy 13.
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HCKJbyuyje MoryhHOCT 1a U3BeCTaH OpOj X, HAPOUUTO CTAPHjer y3pacTa, Ty
CIOCOOHOCT MoCeAyje, Ma Zja MOT'y AaTH PUCTAHAK Y CBOje UMe.

OBaKO IIHMPOKOM MMOMMaHy CIIOCOOHOCTH 3a NMPUCTaHAK YCIPOTUBUJIU Cy Ce
NpUNaJHUIY NpaBHUYKe TpodecHje ca 06pasIoKebeM J1a 0HO MOXKe y2po3umu
npasHy cuzypHocm. Y ii/by lbeHOT 06e36ehera, OHU, U Y KOHTEKCTY PUCTaHKa
Ha yuelrhe y MEZIUIIMHCKOM UCTPAXKUBAKY, TPeJIaXKy NOBE3UBakhe CIIOCOOHOCT
3a pacybuBame ca ogpeheHUM y3pacmoM NoTeHUjaTHUX UCTUTAHUKA; IITO je,
KaKo0 CMO BHU/IEJIU, U YUUIbEHO V 0je JUHUM MehyHapoJHUM aKTUMa. Y npaBy
OBO pelllerbe HUje HeyoOr4ajeHo U HoBo. Ha oBoM MecTy mosiceTnsiu 6MCMO Ha
OKOJIHOCT /1a Y IPaBHOM XHBOTY CIIOCOGHOCT 3a pacyhuBame NOHEeKa /] MOXe
OUTH pesieBaHTHA U HE3aBHCHA O/ TOCJOBHE CIIOCOGHOCTH.?

Y HalMOHAJHUM NPOMUCHUMA U3 06JIACTH MeJUIIMHCKHUX UCTPa’KUBama Ha
JbyAUMa Ny T IIpaBHe CUTYPHOCTH je YIIPaBO OHAj KOjU je 0jabGpaH Ko/l peryirMcama
NMUTakba CIIOCOOHOCTH 3a ZlaBalbe NPUCTAHKa Ha ydelnhe y MeULIMHCKOM
UCTPaKUBaby. Y3pacT KOju c060M HOCU hpemnocmasky o nocTojawy oapeheHor
HHBOA CIIOCOGHOCTH 3a pacyhuBarbe, y3eT je 3a paKTOp MPUCYCTBA CIIOCOOHOCTH
3a npuctaHak. OBaKBoO ompe/ie/berbe He CaMo /ia IONPHUHOCH OMIITOj HPABHO]
CUTYPHOCTH Beh yKJbydyje y cebe W 3alITUTY NMOjeIUHAYHUX UHTEPeca, U
TO: Ipe CBera UCIUTAHUKa — off Moryhe 3/i0ynoTpebe, U UCTPaKUBava — O]
npeTepaHe 0 rOBOPHOCTH. tbrMe ce LITUTE HHTEPECH U NPUTIAJHHUKA OCTATUX
KaTeropwuja cy6jekata MeIUIUHCKUX UCTPAXXUBaka, OJJHOCHO OHUX KOjU CY
O/ZITOBOPHU 3a MOKpeTame, JaHUpame, UHAHCHPabe UK 0f06paBambe U
KOHTpPOJIy U3Bohewa UCTpaKUBalha — KaKBU Cy CIIOH30PU UCTPaKHUBaka
U eTHYKHU 0700pu. MehyTHM, y Be3u ca NoTpebHUM y3pacTOM caBpeMeHa
3aKOHO/IaBCTBA Ce Pa3JIUKYjy — IITO He MPeJICTaB/ba CMeTHY UMajyhu y BUay
ca/ip>kuHy MehyHapo/iHe peryiaTHBe.

Y jenHoM 6pojy fpaBa 3ay3eTo je CTAHOBUILTE /ia je 3a BaJiujaH MHGOPMUCAHU
MpPUCTAHAK MOTpebaH HUXKU HUBO CIIOCOGHOCTH 3a pacyhuBambe 0[] OHOT
KOju MoJipasyMeBa NOCTOjake MocJoBHe cnocobHocTH (Pagumuh, 2004: 76).
[IpuMepa pazu, oBo onpejiesberbe NpruxBaheHo je y Bennkoj bputanuju u Bescy.
Tamom UM 3aKOHOM 0 MEHTAJIHOj CIOCOOHOCTH Ce 10J, 0C060M HeCTIOCOGHOM
Jla doHece 00ayKy y c8oje ume (IITO yK/bYUyje U NPUCTAHAK HA MeJUIIUHCKY

u 14. Boguua, ynad 4. lupexktuse 2001/20/EC, Tauky 1.61. CMepHHLa 0Ope KIUHUYKE
npakce, Kao 4 4Ji. 64. 3aKoHa 0 JIeKOBUMa U MeIUIIMHCKUM cpeacTBuMa PC.

22 Ilpumepa pajy, y CPICKOM IpaBy, IOCJOBHO HECNIOCO6AH MaJIOJIETHUK CIIOCO6AH
3a pacyhbuBame MoXKe GUTH JIeJUKTHO oAroBopaH (4. 160. 3akoHa 0 06JIUTalMOHUM
onHocuMa). [I[pema u. 46. [lopogrIHOTr 3aKOHA, OUMHCTBO MO2XKe /la MPU3HA MyIIKapal] Koju
je HaBpuIKO 16 To/iMHA )XMBOTA U KOjH je ciocobaH 3a pacyhuBame. [Ipema 4. 79. 3akoHa
0 HacJehuBamy, 3aBellITalbe MOXKe CAYMHUTH JIMIEe Koje je HaBpIIuJo 15 rogrHa )xuBoTta
Y CIIOCOGHO je 3a pacyhuBame.
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Mepy U NpUCTaHaK Ha yyeuihe y MeJUIIMHCKOM UCTPaXKMBamwy) cMaTpa OHA
KOja He mocejjyje CIOCOGHOCT: a pa3yMe UHPopMalLUje Koje Cy peJieBaHTHE
3a JIoHOLIEeH-e O/JYKe; 1a UX YIaMTH; Jla IpUMJ/beHe nUHbOpMalyje ynoTpebu
Y 0/IMepH y NIpoLiecy JIOHOIIemha O/JYKe; U la CBOjY OJIIYKY IpeHece peyrnMa,
kopuinhewkeM 3HAKOBHOT je3MKa WJIM HA GUJI0 KOjU Apyryu HauyuH.?* CX04HO
OBOM 33aKOHY, HECIIOCOOHUM 3a JIOHOLIEee O/JIYKe Y CBOje MMe CMaTpajy ce
Juna ucno 16 roguHa,** 10K ce Kao MOCJOBHO HECIIOCOGHA JIMIA TPETUPAjY
OHa KOju HUCY HaBplIMJa 18 roguHa »K1UBoTa.

OBakaB cTaB HHUje, MehyTuM, npuxBaheH y CBUM HallMOHAJIHUM 3aKOHO/1aB-
CTBUMa. Y CPIICKOM MPaBY Ce, peluMO, TpaBH pa3JyinKa u3Mehy cnoco6HOCTH 3a
NpUCTaHaK Ha IpeJIOKeHY MeQUYUHCKY Mepy KOjy, CX0AHO 3aKOHY 0 IpaBUMa
naiyjeHaTra, CaMOCTaJIHO MOJKe IaTH JleTe Koje je HaBpIiuJio 15 rosiiHa >kMBoOTa,
aKo je crmoco6Ho 3a pacyhuBame.?® [I[pema 3aKoHy 0 JIEKOBUMA U MEJUIITUHCKUM
CpeACcTBUMA NPUCTAHAK Ha yyellhe y KAUHUYKOM UCNUMUBAHY /1IeKO8A HE MOXKe
CaMOCTaJIHO AaTH Jule ucno/ 18 roguHa xxuBoTa.?® Mako npucTaHak y o6a
cJly4aja npecTaB/ba JUCTIOHUPahe IpaBUMa JUYHOCTH, MUIIL/bEHA CMO J1a
je 32 0BaKBO CTAaHOBUILTE Halllel 3aKOHO/aBLa 6uJia npecyjHa pasau4yuma
cepxa NpuMeHe MeJUIIMHCKe Mepe U ydelllha y MeJJUIITUHCKOM UCTpPaKUBaHY,
Ma ca TUM y Be3H, IoTpeba Jla ce y OBOM JIPYTroOM CJy4ajy HbUX0Ba 3alITUTA
o/ 3710ynoTpebe nojaya. Haume, npuMeHa MeJUIIMHCKEe Mepe UCKJ/bY4YUBO je
HaMeleHa MeJJUIMHCKO] J06p0OUTH NalUjeHTa, a yuyelhe y MeJJUIIUHCKOM
HCTpa’XKMBaky 3a NIPBEHCTBEHHU IIUJb UMA yHaNpehemwe MeTULIMHE. Y UCTPaAKHU-
BambMMa TEPANUjCKOT KapaKTepa JIM4Ha 3/paBCTBEHA JOOPOOUT UCTTUTAHHUKA
ce kpehe y OKBUpHMa 0OYeKMBaHe KOPUCTH, /10 KOje MOXKe, aJIK U He Mopa JIohH,
JIOK je MOTNYHO UCKJby4YeHa Y UCTPaXKMBakbUMa HETEePAINMjCKOT KapaKTepa.

[IprMeHU MaTepHAJIUCTHYKOT IPUCTYNAaKOAyTBphUBambay3pacTaMaioleTHUKA
NOTPEeGHOr 32 BUX0B CAMOCTAJIHU IPUCTAHAK Ha y4elihe y MeIUIIUHCKOM
HCTPaXKUBakby CUTYPHO CY JOTIPHUHEJIE U APYTE OKOJTHOCTH, KA0 LITO CY: FbUX0BA
He3peJIOCT U HeJIOBOJbHO XKUBOTHO UCKYCTBO, LITO UX YUHU JIAKO MOJJI0KHUM
yTunajumMa u yBehaBa MoryhHOCT mWHXOBe 3/0ynoTpebe; HeJOBpIIEH
NcUxXoPU3NYKU Pa3Boj, yCJie uera ce pU3uIly CKOMMYaHU ca IPUMEHOM eKCIle-
pUMeEHTAaJIHE UHTEPBEHIIHje MOTY APACTUYHHU]je OAPA3UTH Ha FbUXOBO 3/|paBJbE,
HEro Ha 3/|paBJbe 0IPACJIOT YOBEKA UT/l., II'TO OBaj HPUCTYI YMHU ONPABJaHUM.

23 Part1— Persons wholack capacity, 3 - Inability to make decisions (1). Mental Capacity Act
2005 (c.9) UK, Retrieved 22., April 2014, from http://www.legislation.gov.uk/ukpga/2005/9
24 Part 1 — Persons who lack capacity, 2 - People who lack capacity, Mental Capacity Act

2005 (c.9) UK. Retrieved 22., April 2014, from http://www.legislation.gov.uk/ukpga/2005/9

25 Yuan 19 cT. 4 3akoHa o mpaBuMa nanujenara, Ca. eaacHuk PC, 45/2013.

26 YuaH 63 u 64. 3akoHa 0 JIeKOBUMA U MEAULIMHCKUM CpeJCcTBUMaA, Ca. eaacHuk PC,
30/2010 1 107/2012.

130



J. ’KuBojunosuh | ctp. 117-138

MebyTuM, nopeJ; 0BaKBOT onpefie/bea CPICKOT 3aKOHO/IaB1a, Koje ce MoxKe
TYyMayuTH Kao OrpaHUYelbe NpaBa MaJloJIeTHUKA y BpLIEeHY jeJHOT CTPOro
JINYHOT [paBa Ha TeJIeCHU UHTErpUTET, CHOCOGHOCT 3a pacyhuBame NO0CJI0BHO
HECNOCOOHUX MaJiosleTHUKA HU y Cpbuju HUje MOTHYyHO HMpeJieBaHTHA Yy
pasMaTpaHOM KOHTeKCTYy. [lo y3opy Ha MehyHapojHY perynaTuBy, y CKJIaAy
ca ’bUXOBM 3peJiouiny U cnoco6HoLly, BbUX0BA CAarJIaCHOCT U XKeJbe CY OUTHU
(Planojevié, Zivojinovié, 2013: 658) y cuTyanujaMa Ka/ja IPUCTAHAK ¥ BbUXOBO
MMe Jlaje 3aKOHCKH 3acTynHUK.?” Ha oBaj HauuH je HaheHa paBHOTeXa n3Mehy
npaBa JileTeTa Jla BpILU CBOje IpaBo caMoo/pehera y 0JHOCY Ha TeJIo M IpaBa U
JY>KHOCTH Her0BUX POJUTEJbA (CTapaTesba) Jja Ce CTapajy O lberOBOM KUBOTY
Y 3/IpaBJby.

YTBphuBame rogrHa ca YMjuM HaBpllaBambeM Ce IPETIOCTaB/ba a HEKO JIhIle
nocejyje Cioco6HOCT 3a NpUCTaHaK Npou3Bo U ciefehe noceneaune: 1) Jiuna
vcnoJ yTBpheHor y3pacTa He MOT'y ce CMaTpaTHU CIOCOOGHUM 3a caMOCmanaH
NpUCTaHaK, He3aBUCHO 0/ TOTa Jia JIU Cy cllocobHa 3a pacybhuBame UM He.
[IprcTaHak 3a BUXOBO yuelllhe y UCTpa)KMBawkby Mopa ce NPUOGABUTHU Of
U XOBOT 3aKOHCKOTI 3aCTYNHUKA; 2) JIuna u3Ha/, yTBpheHor y3pacTa cMaTpajy
ce CIOCOGHUM 32 UHPOPMHCAHU NPUCTAHAK, OCUM aKo cy GU3UYKH UJIHU
MeHTaJIHO Hecnoco6Ha /ia ra 1ajy, ITo y CBAKOM I0jeIMHOM CJ1y4ajy IpoBepaBa
HCTpa>kuBau.

5. CHOCOGHOCT 3a NpUCTAaHAK NYHOJIETHUX JIMIA

Kako ce cnoco6HOCT 3a NpuUCTaHaK U3jeiHa4YaBa ca cnocobHourhy 3a pacyhu-
Bakbe, I0CTABJba CE NUTAE KOje MPETIOCTAaBKe UCTPAXKMUBAYX MOPajy CJIeIUTH
NPUJIMKOM yTBphUBaKa CIOCOGHOCTHU 3a IPUCTAHAK MYHOJETHUX JULa?

MMajyhu y BUY Aa U NYHOJIETCTBO U NOCJ0BHA CIIOCOOHOCT NOJpa3yMeBajy
CIoCO6HOCT 3a pacybhuBamwe, cMaTpaMo Jla ce NPUJHKOM yTBphuBamwa
CIIOCOGHOCTH 3a MPHUCTAaHAK OBUX JIMIA MOpa Nohu oJ mpeTHocTaBKe Ja je
OHAa MpaBHUJIO, 2 HECNOCOGHOCT u3y3eTak. [lo3HaTo je Takobe ma GpojHa
npaBa M03Hajy MOryhHOCT CTHLakba N0CJ0BHE CIIOCOOHOCTH M paHHUje, npe
NMyHOJIETCTBA, IYTEM T3B. jaBHe eMaHyunayuje, ako oHa oJpeheHoM uLy
Oy/ie mpy3HATa OJJIYKOM Ha/lJIe3KHOT opraHa. EMaHIiMnoBaHa Jinna cy JakJe,
YIPKOC CBOM HENYHOJIETCTBY, NOTIYHO H3je/lHAYEHa Ca NYHOJIETHUM U
MIOCJIOBHO CITIOCOGHUM ocob6ama. Kako ce mpeTnocTaBsba /ja 0Ba 1ML TOCEAY]Y
CIOCOGHOCT 3a pacyhuBame, TO OHA MOTY AaTH MMyHOBaXKaH MPUCTAaHAK Ha
ydenihe y MeJULIMHCKOM UCTpPa*KUBawy. 3 oBOr pasJiora cMo MUIIL/beha Aa
HM3pas3oM ,I0jeIUHIM CIIOCOOHHU 3a JaBathe UHPOPMUCAHOT MPUCTAaHKA" Tpeba

27 YnaH64,cT.2,T.1144.66,CT. 2, T. 1 3aK0HA 0 JIEKOBUMA U MEJUIIUHCKUM CpeJICTBUMA
Y Tayka 4.8.12. CMepHULla J06pe KINHUYKE NTPaKCe.
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00yXBaTUTH U eMaHLIMIIOBAaHAa JIUI}A, UAKO TO Y MehyHapoJHHMM aKkTHUMa KojuMa
ce ypebhyje oBa npo6sieMaTuKa, He cTOju. OBUM aKTHUMa Cce Takohe He yTBphyje
y KOM y3pacTy U U3 KOjUX pasJjiora Heka Jiulja MOry 6UTH eMaHIIUII0OBaHa,
LITO CMAaTpPaMo pa3yMJ/bUBUM, jep TO U HUje NIPeMET HbUX0Be peryjaaTuse. Y
0/iIr0BOPY Ha 0Ba MMTamlka UMajy ce IPUMEHUTH 3aKOHCKA pelllerma JpKaBa y
KOjuMa ce UCTpakhBatba U3BOJIE.

OBpze ce jakJie pajd O NpeTHNOCTaBKaMma, ajd, YKOJUKO Ce y MOCTYNKY
nHbOpMHCakha U IaBatba NPUCTAHKA OBUX JIMIIA YTBP/IM Jla HUCY CIIOCOOHA 3a
pacybuBame y Hampe/| U3/10’)KeHOM KOHTEKCTY, IPUCTAHaK Ce MOpa 3aTPaXKUTHU
O/ (bUXOBOT 3aKOHCKOT 3aCTyMHHKa.®

3a yTBphuBame CrOCOGHOCTHU 3a MPUCTAHAK MYHOJIETHUX JIMIA BaXKHO je
Pa3sMOTPHUTH U CJy4YajeBe KaJja je TUM JMLUMa MOTNYHO WU JeJTUMUYHO
0/ly3eTa MOCJI0BHA COCOGHOCT. HanMe, MyHOJIETHO JiUIle MOXe OUTH JIULIEHO
MIOCJIOBHE CIIOCOGHOCTH aKO ITOCTaHe HeCTTOCOOHO 3a pacyhuBarbe Ul YKOJIHUKO
CBOjUM MOCTYII[MMa yIPOXKaBa CBoja IpaBa U UHTepece, UK IpaBa U UHTepece
ApyTux una.?’ Jlo oBOT o MpaBuUJIy 10J1a3U yCJe AyLuIeBHe 60JIeCTH, Ay ILIEBHE
33a0CTaJIOCTH, CMETHH Y NICUX0PHU3UIKOM Pa3B0jy, 3/10ynoTpede aJaKoxoja
WJIM OTIOjHHUX CPEJICTaBa, CTapayKe N3HEMOIJIOCTH U CJIMYHO. CTENeH JHIIeHha
MOCJIOBHE CIIOCOGHOCTH (IIOTMYHO WJIU JEJUMHUYHO) 3aBHUCU OJ] TOTA Y KOjoj
MepH je UCIo/beHa HECTIOCOGHOCT 3a pacyhuBame. Y TOM CMUCJTY, YKOJHUKO
je IMyHOJIETHO JIMile NOMNYHO JIUWEHO NOC/A08He CNOCOGHOCMU 360T O/ICYCTBa
CIIOCOGHOCTH 3a pacybuBame, U3 pasJjiora NpaBHE CUTYPHOCTH OHA Ce He
MOTY CMaTpaTH CIOCOGHUM 3a laBak€e MYHOBAXXHOT MPUCTAaHKa Ha y4delihe y
HCTPaXXUBAY.

[I[paBHa CUTYPHOCT U crnpevyaBawa Moryhe 3jioynoTpeGe HMCHUTAHUKA Y
MeJUIIMHCKUM HCTpPa*KMBakbHUMa, HaJaXKy Jla ce NMYyHOBAXXHUM He MOXe
CMaTpaTH MPUCTaHAK KOjH je JIMIle MOTIYHO JIMIIEHO T0CJ0BHE CIOCOGHOCTHU
JlaJIo y T3B. CBeTJIUM TpeHyuuMa (lucida intervalla) nymeBHe 60J€CTH - CBe 0K
My TaKBa CIOCOOHOCT OZIJIYKOM Ha/IJIeXKHOT opraHa He 6y/ie BpaheHna.

[loce6an onpes 3acyXyjy clydajeBU Kaja je IYHOJETHO JuLe deauMU4HO
JIUWEHO NOC08HE CNOCO6HOCMU, jep HUBO CIIOCOOHOCTH 33 pacyhuBame Koje 0HO
noceziyje Mo e, aJlu M He Mopa GUTH ,, J0BO/baH" 32 MyHOBa)KaH IPUCTaHAK Ha
ydewrhe y uctpakupamwy. Kako oBa . inuia nMajy noJioxaj CTapujux MaJoJeTHUKA,
BaXKHO NUTame je [ja JIU je y KOHKPeTHOj Aip»aBUu CIIOCOOHOCT 3a NPUCTaHaAK
Be3aHa 3a MYHOJIETCTBO WJIM je J03BOJbEeHO JAa MaJoJleTHUL U oAapeheHor

28 [luTameM KO Cy 3aKOHCKH 3aCTYTHUIIHU TOCJOBHO CIIOCOGHUX JIUIIA Y KOHTEKCTY Y3UMarbha
NpHUCTAaHKa Ha y4elrhe y MeJUIIMHCKOM UCTPaXKUBAY Ce OBOra IIyTa He MOXKeMO GaBUTH
jep M3J1a3u U3BaH OKBUPA paja.

29 BupgeTtu 4. 146 u 4. 147 [lopoauyHoT 3aKoHa, Ca. esacHuk PC, 18/2005
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y3pacTa, y3 MoceioBakbe CIOCOOHOCTH 3a pacyhuBame, CaMOCTaJHO Aajy
NpUCTaHAK Ha yuelihe y HCTpakKUBamy. Y MPBOM CJIy4ajy, 0Ba JIMIA Ce HE MOTY
CMaTpaTH CIIOCOGHUM 3a IPUCTAHAK, a Y APYTOM — Ta CIIOCOGHOCT MOXe OUTHU
npeAMeT NpoLEeHe 0/ CTpaHe HCTpaXkuBaya. OBO MocJIe/ibe 3HAYH A JIUIle KOMe
je y 3aKoHOM yTBph)eHOM MOCTYIKY MOCJOBHA CIOCOGHOCT OrpaHUYeHa, 360T
Jyera He Moxe 6e3 0Zj06pera CBOT CTapaTesba pacrnojiaraTi CB0joM HMOBUHOM
WJIM CTYTIaTH y IPaBHE MOCJIOBE U3 KOjUX 32 Ibera HAaCTajy HeKe o6aBese, UIAK
MO>Ke GUTH CIIOCOOHO J1a JIOHeCe pa3yMHY OAJIYKY O yuyelllly y UCTpaXKUBaby,
aKo je crioco6HO 3a pacyhuBame.

HcTpaxkyuBavu Koju Cy 3a/ly>KeHHU 3a y3uMamwe HHGOPMHUCAHOT NIPUCTAHKA
MOpajy GUTH CBECHHU OKOJIHOCTH /ja OBa MUTaka Y CBUM 3aKOHO/ABCTBHMMA He
Mopajy 6uTH ypeheHa Ha uZeHTU4YaH HauuH. OHU 3aTO MOpajy O3HABATH CBe
Bakehe mMpaBHE HOpPMe KOjUMa Ce y IPKaBH y KOjoj Cce UCTpaKHUBakbe U3BOJU
pery/auiy nuTamwa IpaBHOT cTaTyca PU3NYKUX UL, 1A U MU Take IPUCTAHKA
HMCNMTAaHUKA Ha y4elnhe y MeIUIMHCKOM UCTpPaKUBAY.

6. 3ak/pyyak

CarsiejaBarbe CIOCOGHOCTH 3a MPUCTAHAK Kao CIOCOGHOCTH 3a pacyhuBamwe
y CKJIaZly je ca y4emeM O MpaBUMa JIMYHOCTH U 3HAYU YBaXKaBake CBOjCTABa,
WH/AUBUAYAJHOCTH U CHOCOOHOCTH CBAKOI YOBeKa NOHA0c06. Kako o/iy1yka HeKor
JIULA [ MPUCTYNH MeJUIIMHCKOM HCTPAKUBay NMpPeCTaB/ba aKT BPIIeHha
npaBa Ha caMoo/ipehere, 3a 0BaKBO BUDhere CI0COOHOCTH 3a NPUCTAHAK,
peKJio 64 ce, IOCTOjU BasbaHO ONpaB/Jame. Mnak, oBakaB HHAUBUAYAJIUCTUYKY
IPUCTYT HbeHOM oJipehruBamy KpHje y cebr n3BecHe onacHOCTH. CoCOGHOCT
3a pacybuBame mnpejcTaB/ba (GAaKTHUYKO CTame, KOje je peJaTHUBHO U
cy6jekTHUBHO ozpebeHo, 360r yera ocToju norpeba 3a EHOM NPOLEHOM Y
CBAKOM KOHKPETHOM CJ1y4ajy NpubaB/batba MHGOPMHUCAHOT IpUCTaHKA. CXOAHO
aKTyeJIHOj pery/JaTUBHY, OBaj 3a/jaTak je MOBepeH UCTPaKMBauyuMa Koju cy
JINYHO 3aMHTEpPeCOBAHU 3a U3BOheme HCTPAXKUBAhA, 11a HbUX0BA OTPeNIHA UJH
HeoO6jeKTHBHA NIPOLleHa, MOXKe BOJAUTH NOBPeY IpaBa UCIMTAaHHUKA U BbUXOBO]
3JI0yIOTPebU Yy KOHTEKCTY U3BOheha MeJUIIUHCKUX UCTPA’KUBAbha HA JbyIUMa.

PaBHOTexa u3Melhy norpebe 3a yBakaBameM JIMUHUX NpaBa UCIUTAHUKA
1 OCUTYpama HbHUXO0Be aJleKBaTHe 3alliTUTe, y HAllUOHAJHUM pelllekhuMa je
npoHalheHa moBe3uBambeM CIOCOOHOCTH 32 MPUCTAHAK ca ojpeh)eHUM y3pacToM.
To 3Hayu Ja M3BeCHe roJMHe CTAPOCTH HOCE MPETHNOCTABKY O MOCTOjamky
noTpeGHOr HHUBOA CIIOCOGHOCTH 3a pacyhuBame KOju OM MOTao BOJAUTH
NYHOBA>XHOM MPHUCTAHKY, aJlU U /1a je 0Ha YIPKOC TOMe NpeJiMeT NPOIeHe.
YBohemweM H3BECHUX Mepa U IPoLieypa y MOCTyNaK y3uMamba UHGOPMUCAHOT
NpUCTaHKa KOjuM 6u ce 06e36eA1J1a CTPYYHOCT U 06jeKTUBHOCT NPU NPOLIEHU
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HMCIIUTAaHUKOBE CIOCOGHOCTH 3a pacyhuBame, 3allITUTA UCIUTAHUKA OU 6UJIa
1ojayaHa, a npejJia>keMo Jia, TaMo I/ie HeJJ0CTajy, OyAy NponucaHe.

QduKcHUpame CIOCOGHOCTH 3a MPUCTAHAK 3a ofijpeheHU y3pacT UCIMTAaHUKA
co6oM Hocu ciefiehe mocaenule: KA UCIOJ YTBPhHEHOT y3pacTa cMaTpajy
ce HECIIOCOGHUM 3a CAaMOCTAJIHU MPUCTAHAK, [1a F'a YMECTO HbUX /ajy IbUX0BU
3aKOHCKHY 3aCTYMHUIIY; JTUIA U3HA/ Y TBPhEHOT y3pacTa cMaTpajy ce CTOCOGHUM
3a MpPUCTAHAK, OCUM aKo cy GU3UYKH UJIM MEHTAJHO HECTIOCOGHA /Jia ra Jajy,
HITO Cce Tpe6a MPOLEHUTH Yy CBAKOM I10jeJUHAYHOM CJIy4ajy.

Kao mo3uTHUBHY CTpaHy aKTyeJlHe HOpMAaTUBE UCTAKJU GUCMO U TO IITO Ce
yBaXkaBamwy MCIHTAHUKOBOI IpaBa Ha camoo/pehemwe aaje oarosapajyhu
3HAYaj, 4aK U CJIy4ajy KaJla Cy HeCoco6HU 3a uHGOopMUcaHU npucTaHak. OH
ce orJjiesia y TOMe IITO Ce, TOpe/i MPUCTAaHKA 3aKOHCKOT 3aCTYNHUKA, IOLITYjy U
HbUXOBA CarJIaCHOCT U 3KeJbe, [0/1 YCJI0BOM /la CY CIOCOOHU Zia GopMUpPajy cBoje
MUI/bEbE MIOBOJIOM yUellna y HCTPa’KUBabY.
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Capacity to give Informed Consent to participate in Medical Research
Summary

According to the existing regulation, the consent to participate in medical re-
search can be given only by a person who has the capacity to provide it. As this
capacity is not explained in further detail, the author of this paper is interested
in determining what it includes and which persons generally have this capacity.
The answer to these questions is pursued through a comparative analysis of the
legal solutions contained in international regulations as well as in some national
regulations on medical research involving human subjects.

In the first part of this paper, the author compares the capacity to give informed
consent and the contractual capacity. On the basis of this comparative analysis,
the author concludes that there are certain differences between the two as the
capacity to give informed consent is generally equaled with the capacity to
exercise reasonable judgment. In the second part of this paper, the author as-
serts that the reasons of legal certainty have imposed the need to associate the
capacity to give informed consent with a certain age, which has been accepted
in national legislations (by prescribing either the age of maturity or a younger
age). In the final part of this paper, the author concludes that linking this capa-
city to a certain age leads to the following circumstances: the persons under
the prescribed age are considered incapable of giving informed consent even
though they are capable of exercising reasonable judgment; the persons above
the prescribed age are assumed to be capable of giving consent, unless they are
physically or mentally incapacitated, which is determined which is determined
in the process of obtaining an informed consent for medical research when the
researcher accesses the person’s capacity to exercise reasonable judgment.

Key words: medical law, medical research, capacity to give informed consent,
contractual capacity, legal age
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ITPE/1 CY/]OM ITIPAB/IE EBPOIICKE YHHJE™

Ancmpaxm: Cyd npasde Esponcke yHuje je seh 2co0duHama npeonmepeheH
3axmesguma 3a 00/1y4U8arLe 0 NPemxo0HOM NUMAkY, WMo 2a oHemozyhasa
da edpukacHuje u 6pice od2o8apa Ha numarea ynyheHa o0 HAYUOHAAHUX
cydoea dprcasa uaaruya. Kako 6u ce nocmynak nped Cydom y4uHuo 6picum
u desiomeopHujum, nocmojeha npoyecHa npasuia cy do cada guwe nyma
MerbaHa u donyrasaHa. Bascehu nocsaosHuk Cyda 00380/6a8a HEKONUKO
odcmynarsa 00 ped08HO2 NOCMYNKA 001y4U8arsa 0 NPEMX00HOM NUMAtsY.
IIp8o 00 rux je nojedHocmassweHu nocmynak y kome Cyd 6e3 odpacasarea
ycMeHe pacnpase U NUCAHO2 MUWL/bera onwmez npagobpaHuoya doHocu
004YKy y hopmu 06pasioxceHoe peuersa. [pyea mozyhHocm je da Cyd
npuMeHu yb6p3aHu nocmynak y Kome ce daje anco.tymHu hpuopumem 9amom
npedmemy y odHocy Ha cee ocmavie cayyajese. [locaedrbe odcmynaree
npedcmas/ba XumaH NoCmynak, 8e3aH UCK/Y4u80 3a ob1acm c/10600e,
6ezbedHocmu u npasde, Koju ce cacmoju y u3ocmas/earby nojeduHux
cmadujyma pedo8HO2 NOCMynka 00/1y4u8arba 0 Npemxo0HOM NUMAkrY.

KmyuHe peuu: Esponcka yHuja, Cyd npasde, noCA08HUK, NPemxo0HO
numarbe, pedo8HU NOCMyNak, NojedHOCMAas/beHU Nocmynak, y6p3aHu
nocmynak, XumaH nocmynak .
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1.¥YBogj,

OcHUBauKU yroBopu He ypebhyjy 6ymKe caM nocTynak npubaB/bama oAJayKe
0 MPEeTXO0/JHOM MUTAay Ha 3aXTEeB HAl[MOHAJHUX CYJlO0Ba Jip>KaBa YJaHUIA.
[IpolecHa npaBuJia 0 TOM HOCTYNKY cajpkaHa cy y CtaTtyTy' u [locJ10BHUKY?
Cypna npaBge.

PenoBaH nin yo6uyajeH NMOCTYNaK OAJyYUBamka O NMPETXOJHOM NUTay
obyxBaTa NUCMeHY U ycMeHy ¢as3y. [lucMenu noctynak nokpehe ce s3axTeBom
3a JJOHOLIEeme 0JIyKe O NPeTXOAHOM IIOCTYIKY KOjU INOJHOCHU HAaLllMOHAJHHU
cyn. [lo npujemy 3axTeBa, cekpeTtap Cy/a maJsbe ra ofropapajyhum ciayx6ama
paju npeBobema Ha 3BaHUYHE je3UKe YHUje, a 3aTUM 3aXTeB Y OPUTHUHANY
ca MpeBOJIOM [JI0CTaBJ/ba CBUM OBJIalTheHUM y4YeCHULMMA y NOCTYIKY. [lopen
CTpaHaKa y IVIaBHOM IIOCTYIKY IIpeJi HAllMOHAJHUM CyZ0M, Kao Y4eCHHUIe ce
yBeK MOT'y 10jaBUTH CBe Jip>kaBe uiaHule EY u Komucuje, a octase uHCTUTY L Mje
YHuje caMo YKOJIMKO Ce Tpa)Ku TyMadeke WJIM OLleHa Ba/baHOCTH aKaTa Koje
Cy OHe JlOHeJIe.

Y poky oj ABa Mecelja OBU Cy6jeKTH Mory ynyTuTu Cyay cBoje mHCMeHe
npumef6e, Koje ce Takohe mpeBo/Jie, aJid CaMo Ha je3UK NOCTYNKa (CaykbeHu
je3UK HAIlMOHAJIHOT Cy/la KOjU je MO HeO 3aXTeB) U je3UK Ha KoMe he ce BOAUTH
pacnpasa. IbuMa je ocTaB/beH POK 0/, TPU HeZle/be TOKOM KOra Mory InoJHeTH
3axTeB Jjla yCMEHO 0/Ir0BOpe Ha pacnpaBu. MehyTum, npaso ga ce o6parte Cyay
Ha YCMeHOj pacnpaBy UMajy YaK U OHU Cy6jeKTH KOjyU HUCY MO HEJH TUCMEHe
npuMe/oe.

Ha ocHOBY 106MjeHUX NpuMeiaba CyAMja U3BECTUIIAL, CAaCTaB/ba U3BELITAj KOjU
ce pa3MaTpa Ha nJieHapHoM 3acegamwy Cyza. [IpeTxonHo ce nu3sBewraj cyguje
HM3BECTUOLA JOCTaBJ/ba CyOjeKTUMA KOjU yuecTBYjy y nocTynky. HakoH Tora
cJleiv yCMEHHU Jleo NOCTYIKA y KOMe CBU KOjU Cy MO HeJId IprUMe/i6e, Kao U
JAPYTU 3aMHTepeCcOBaHU yYeCHUIH, UMajy TPaBo Jia U3HeCYy cBoje cTaBoBe. Ca
CBOje CTpaHe, ONIUTHU NpaBobpaHuaL nogHocu Cyay MUILLbe€ U TPeJIaxe
pewewse. Cy AOHOCH NIpecyAy TajHUM BehamweM 110 yobH4ajeHOM NOCTYIKY.
[Ipecyna ce jaBHO caonuTaBa U JOCTaB/ba HallMOHAJHOM CYAY, Ap>KaBaMa
YJIaHULaMa ¥ 3aMHTEpPeCOBAaHUM OpraHvMMa YHHje.

HaBeseHe KapaKTepUCTHKE PeJIOBHOT MOCTYINKa MpHUOaBJ/bamkba OJJIYKE O
NPEeTXO0JHOM NHUTaky MOTY Ca NPOIEeCHOT CTAHOBUILTA JONPUHETH HEr0BOM
npoAyKaBamwy U JoBecTHu Ao npeonTtepehenoctu Cyza. [Ipe cBera, yk/bydeme
HMIMPOKOT Kpyra cybjeKaTa y MoCTylaK 3aXxTeBa 3HayajaH KBAaHTYM BpeMeHa,

1 Y23 u 23a (gasme: CratyT), Consolidated version, Off. Journal EU, L. 228/2012

2 Y. 93-114 (masme: [locnoBHuk), Off. Journal EU, L 265//2012; nocienmwa usmena: Off.
Journal EU, L 173/2013
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IITO HECYMEUBO IONPUHOCH ZIyKeM Tpajamy oBoT noctynka (Knezevi¢ Predic,
2009: 57). [lputom Tpeba UMaTH y BUAY Ja je 0Baj NOCTyNaK CaMo CTaAUjyM
nau Mehydasay NoCTYNKY KOjU ce BOAY IpeJi HALLMOHAJHUM CYZ,0M, I1a FheT0BO
npeAyro Tpajame AONPUHOCH O1YyTOBJIaYekhy IMIaBHOT IOCTYIIKA KOjU ce 32 TO
BpeMe MpHUBpeEMeHO0 06yCcTaBJ/ba.

C npyre cTpaHe, IOCTaB/bakbe JUHTBUCTUUYKUX 3aXTeBa y NOTJIely IpeBohema
CBUX JIOKyMeHaTa Ha cJ1yk6eHe je3rKe Ap:kaBa 4iaHuua EY, Takobhe, fenyje y
npaBiy noBehamwa BpeMeHCKOT pa3Maka u3Mebhy laTyMa nmogHouema 3axTeBa
3a OJIJIyKY O IPETXO0HOM NOCTYNKY U JlaHa U3pullama npecyge. Y3 to, Cya
npaBje je Beh rogrHama npeonTtepeheH nmpensio3uMa Koju ce ofHOCe Ha
OAJIy4YUBaK€ 0 MPETXOAHOM NMUTaKY, OyAyhU 1a OBU MOCTYNIHU Y MOC/EIbe
BpeMe [Ipe/ICTaB/bajy BULIE O/ TPU YeTBPTHHE IPeAMeTa IPes OBUM OpraHuMa
(Annual Report, 2013: 90). CBe oBo oHeMoryhaBa Cyj npaB/ie f1a epuKacHuje
Y Op>Ke o/iroBapa Ha MpeTXoJHa MUTakma Koja My HalMOHAJHU CYIOBU YNy Te
(Petrasevi¢, 2011: 106).

Kako 6u ce ckpaTuo oBaj nocrynak, [locsioBuuk Cy/a je o caja BUllle MyTa
MewaH U JonymwaBaH. Baxehe nponecHo npaBo EY no3BosbaBa HEKOJIUKO
O/ICTyNama 0/ peZJOBHOI MOCTYNKa OJJIyYMBaka O MPETXOAHOM MUTAKY ¥
[[UJ/bY BberoBor ckpahuBama. [IpBo 0/ X je T3B. 10jeJHOCTAB/bEHU TOCTYMAK
(simplified procedure; procédure simplifiée) y kome Cyz 6e3 op:kaBarmba ycMeHe
pacmpaBe U NHCAHOT MHUII/bEHA ONIITEr TPaBO6GpPaHUOIA JOHOCH OJIYKY Y
dopmu 06pasiokeHor pellea. Jlpyra moryhHocT je fa Cys npuMeHH y6p3aHu
noctynak (expediteed or accelerated procedure, procédure accélérée) y kome
ce /Zlaje alCOJIyTHU MPUOPUTET JATOM IpeJMeTy Y OJJHOCY Ha CBe ocTaJie
cay4dajeBe. [locae e oicTyname MpeACcTaB/ba XUTAaH NOCTyNAK (urgent proce-
dure; procédure d'urgence), Be3aH UCK/bYUMBO 3a 06J1aCT c1060/€e, 6e36eJHOCTH
Y NpaB/ie, KOjU Ce CaCTOju y U30CTaBJbakby MOjeJUHUX CTAIUjyMa peOBHOT
MOCTYIKA OJ[JIyYUBatha O MPETXOAHOM UTAKY.

2.IlojegHOCTaB/bEHU NOCTYNAK

[lojefHOCTaB/bEHU MOCTYNAK OJAJyYUBakha O MPETXOJHOM NUTaky NPBU NyT
je yBezeH y npouecHo npaBo EY uamenom I[locinosuuka Cyzaa us 2000. rogune’,
Jla 6u cajamwy GU3MOHOMHUjY J06HO0 MOC/e HajHOBUjUX U3MEHA OBOT aKTa
u3 2012. rogune. [Ipema BakeheM nocsioBHUKY Cy MOKe JJOHETH OAJIYKY Y
MojeIHOCTaB/bEHOM MOCTYIKY: a) aKO je MUTalke NOCTAaB/beHO Y IPETXOJHOM
MOCTYIIKY UCTOBETHO ca NuTameM o KoMe je Cyz Beh ofy1yurBao; 6) ako ce
O/IrOBOP Ha TAKBO NUTAakbe MOKe jaCHO U3BeCTH U3 nocTojehe cy/cKe npakce;
Y B) aKO 0/ITOBOP He OCTaBJba MECTA HUKAKBOj pa3yMHOj CyMibU*.

3 Yn.104,ctaB 3
4 Y99
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HaBeZileHU 0CHOBH 3a IpUMMeHY 110jeJHOCTAaBJ/bEHOI IOCTYIIKA CTBOPEHH CY KPO3
CYACKY IIPAKCy 4 TO NOBOJOM CJly4ajeBa y KOjuMa HallMOHAJIHU CyZ IIPOTUB YHje
OJIJIyKe 10 YHYTpallkbeM MpaBY He NOCTOjU NIPaBHU JieK HUje 610 y 06aBe3u
JaynyTH npeTxo4HO nuTamwe Cyay npasze. IbuxoBo nopeksio Be3dyje ce 3a iBe
JNIOKTpHUHe Koje je Cy ToM NpUJINKOM KOopUcTHO. [IpBa je JOKTpHHA pa3jallilbeHoT
akTa (acte éclairé), mo xojoj ce y norsziefiy npeTxoJHUX NUTama Ha Koja je Cy[,
npaB/ie Beh 0JrOBOpHO HAllMOHAJIHU CYZ0BU MOTY OCJOHUTH Ha NMPETXOJHY
MpaKcy, Te HUCY y 06aBe3u Jla UX MOHOBO ynyhyjy Ha pemaBamwe. Tako je
Beh nmoyeTkoM 60-Tux roguHa Cys npap/ie KOHCTAaTOBAo Aa ayTopuTteT Beh
NnpubaB/bEHOT TyMayeka OTKJIabakha 06aBe3y oopahama YKOJIUKO je MUTambe
Koje nokpehe y MaTepujaJJHOM CMHUCAY UJEHTUYHO IUTAKY Koje je mpeaMeT
OBOT ITOCTYMNKa®. Y KacHHjoj npakcu Cyj npas/ie je 3ay3€0 JIMOEpaHUjU CTaB U
y6J1a’KM0 3aXTEB Jla NMTaka MOpajy 6MTHU MaTepHjaiHO UleHTHYHA. [JJ0BOJ/bHO
je naje Cyn Beh ofsiyunuBao 0 UCTOM IPAaBHOM MU Takby HE3AaBHUCHO O IPUpPO/ie
IIOCTYIKa y KOjuMa je oZJIyKa IOHEeTa, YaK U aKo U Tama 0 KOjuMa je ped HUCY
CTpOro neHTHU4YHa.

C apyre ctpane, CyJ npaB/ie 3ay3eo0 je CTaB Ja HallMOHAJIHU CY/J, IOCJIe/ibe
HMHCTaHLe HeMa o6aBe3y o6pahamwa y c/1y4ajy Zia je npaBU/IHA IpHMeHa IpaBa
YHUje TOJIMKO O4YUIJ/Ie/Ha /1a He 0CTaB/ba MeCTa HUKAKBOj pa3yMHOj CYMIbU Y
norJie/ly Ha4YMHa Ha Koju 64 TpebaJsio 0iITOBOPUTHU Ha MOCTABJbEHO MUTAE®.
OBakBo cTaHoBULITe Cy/ia Npe/iCTaB/ba CIeLUPUIHN BH/J| IPUMEHE JOKTPUHE
jacHor akTa (acte claire), koja ce 3acHHMBa Ha H/ieju Jia I0BOJBHO jacHY oJipeJ10y
HUje noTpe6bHO TyMauuTH (in claris non fit interpretatio), Beh caMmo npuMeHuUTH.
[IpuIMKOM oleHe Jja JI ce paJiu 0 0JICYCTBY pa3yMHe CyMibe IOTPEOHO je UMaTU
y BUJLY 0COGEHOCT NpaBa YHHUje U IpobJieMe Koje nokpehe leroBo TymMaueme,
amnoce6bHO MOryhHOCT pas/IMuUTE NpUMeEHe opeaba ofl CTpaHe Pa3IUUUTUX
cynoBa aprkaBa uiaHuia (Radivojevic, Knezevi¢ Predi¢, 2008: 183-184) .

Kagna Habhe ga uMa pasJiora 3a NpMMeHy Noje/JHOCTaB/beHOT nocTynka, Cyx
NpaB/ie He OJIp>KaBa YCMeHY paclpaBy HUTHU NPUOaB/ba MUCMEHO MUIIL/bEHE
ONILITEr NpaBobpaHUOLA. YMeCTO NMpecyje TaZa ce JOHOCH 06pa3JioKeHOo
peiiere y koMme Cy/ ynyhyje Ha CBojy paHUjy pecy1y UJIK IPaKCy U3 KOjUX ce
MO3Ke U3BECTH OZATr0BOp Ha NUTamwe. U3mMeHoM nocsoBHUKa U3 2012. roguHe
YKUHYTO je pa3JIM4UTO NocTyname Cy/la y 3aBUCHOCTH 0J1 pa3Jiora 3a IpuMeHY
M0jeJHOCTAaBJ/bEHOT NTOCTY KA. [[peMa HOBOM pelliehy, aKo IOCTOjU GUJI0 KOjU O/
oBUX pa3sJiora, Cys Moxe J1a, y CBAKOM TPEHYTKY, Ha OCHOBY MpeJJiora cyauje
HM3BECTHOIA U MOLITO cac/yllia ONuTer NpaBo6paHUoLa, JJIOHECE OAJNYKY V
00JIMKY 06pa3JIoKeHOT pelllera. M3ocTaB/babeM NPETXOAHOT 06aBelITaBaba

5 Joined Cases 28 to 30/62 Da Costa en Schaake NV and Others v. Nederlandse
Belastingadministratie (1963)

6 Case 283/81 CILFIT Srl and Lanificio di Gavardo SpA v. Ministero della Sanitia (1982)
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HallMOHAJIHOT CyJAa KOjU je YNyTHO NUTake, Kao U obaBese NpujeMa U
pasMaTpama NMCaHUX IpruMe/jaba NoTeHUjaJIHUX YYeCHUKa Yy NOCTY Ky, CyA
je cajajou BUIlle pacTepeheH, a Tpajame M0jeJHOCTAB/bEHOT NOCTYIKA CBE/IEHO
Ha HajMamwy Moryhy mepy. O weroBor ysohemwa y npouecHo npaso EY 1o 2013.
roauHe CyJ jey iBajieceT U LIeCT CJy4ajeBa OAJYy4YHO0 y pOPMU 06pa30KeHor
peiewa (Annual Report, 2012: 11).

3.Yop3aHu nocTynak

KaopyruusyseTrako/peJjoBHe IpoLe/ype NpubaB/batba OAJYKe 0 IPETXOLHOM
NUTaky yOp3aHU MIOCTYIaK yCTaHOBJbEH je u3MeHoM [locsioBHHKa Cyzia u3 2000.
roguHe. Y BaxxeheM nponecHoM npaBy EY oBaj nocTynak peryJsucas je 4. 23
CraTtyTa u moce6HUM, JIpyTUM noryiaBsbeM y okBupy IaBe 11l [locsioBHUKaA
nsMemweHor 2012. ropune. [lopen tora, Cyz je mo4eTKOM OBe TOZJMHE CaCTaBUO
npenopyke 3a HallMOHAJIHE CYA0Be Koje caZpKe mocebHe opeoe 0 ycI0BUMA
npUMeHe U cipoBohewy yop3aHor noctynka (Recommendations, 2014: 1-6).

[Ipema paHujeM [locsoBHUKY’ yOp3aHU MOCTYINaK MOTA0 Ce MPUMEHUTH CaAMO
YKOJIMKO TO 3aXT€Ba HAl[MOHAJIHH CY/I KOj! IOCTYIA Y TJIABHOj CTBAPU U YKOJIUKO
OKOJIHOCTH Ha KOje OH YKasyje noTBphyjy /1a je oroBop Ha IOCTaB/beHA NUTAKbA
M3y3eTHO XUTaH. MehyTum, uamerwenu [loc10BHUK® 103BO/bABA J1a U3Y3ETHO
Y 6e3 3axTeBa HAallMOHAJHOT cy/a npeaceAHUK Cya Mo cayk6€eHoj 1YKHOCTH,
HOUITO CaCJyIIa CYy/JUjy U3BECTHOLA U OMLITET IPABOOPAHHUOLIA, JOHECE OJJIYKY
0 MpYMeHH y6p3aHoT nocTynka. CarsjacHo HoBoM pelery CyJi MOXe 0100pUTH
NpHUMEHY OBOT MOCTYIKA YBEK KaJla MpUpo/ia peJiMeTa 3aXTeBa NOCTyMakkhe
y KpaTKHUM POKOBHMA, a HE Kao paHuje y cJy4ajeBUMa U3y3eTHe XUTHOCTH.

Y6p3aHu MocTynak o6yxBaTa CBe yo6u4ajeHe CTaJHUjyMe OAJydHBatha O
NpeTX0AHOM NuTawy. O peJoBHOT TOKA NpoLeAype NpUbaB/bamba 0JJ1yKe
0 MPEeTXOJHOM MOCTYMKY pa3JiuKyje ce caMo 1Mo kpaheM Tpajarby MojeIMHUX
nporecHux ¢asza U gaBamwy oZpeheHOM mpeaMeTy y CBakoj of Tux ¢asa
ancoJlyTHe NPeJHOCTH y OJJHOCY Ha CBe ocTaJjle ciaydajeBe. JIpyruM pequma,
y6p3ame MOCTYNKa NOCTHXKe ce CkpahuBambeM pokoBa y MojeJUHUM CTa/u-
jyMHMa peJOBHOT OCTYIKA, aJii 6e3 (bUX0BOT MpecKaKatba UM H30CTaB/batha
(Petrasevi¢, 2011: 108).

YKoJ/IMKO 0106pH NMpUMeHY yOp3aHOr NocTynka, npejcegHuk Cyga ogmax
3aKasyje faTyM ycMeHe pacnpase. [Ipeice JHUK MOKe 3aTPaKUTH Jja HOJAHEC U
Y NIMCMeHe NpuMe/i6e oBallNeHUX YyUeCHUKA Yy OCTYINKY 6yAy orpaHU4yeHa
CcaMo Ha CYLITHHCKA IpaBHA NMTaka Koja Cy MOCTaBJ/beHa ¥ 3aXTEBY 3a OAJIYKY O

7 4Yn.104a
8 Y..105,craB 2
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npeTxoAHOM nuTtamwy’. [Ipe ycMeHe pacnpaBe NOJHECIU U TUCMEHE TPUMe/0€e ce
J0CTaBJ/bajy CBUM y4eCHHUIIMMa KOjH cy oBJsiautheHu 1a ux noaHecy™. Y y6psanom
HNOCTYNKY OMIITH paBo6paHUIAL] HE TIOJHOCH pOpPMaJIHO MUCMEHO MULIJbEE,
Beh ycMeHO ucTymna Ha pacnpasi. [lourto cacsayuia onmrer npaBo6paHUoLa,
CyJ JOHOCH OJITYKY O IMPEeTXO0JHOM NUTamy .

[la 6u ce y6p3ao TOK MOCTYIKa, IpollecHa NpaBuJia npeABuhajy kopuuihemwe
CaBpeMeHUX TeXHUUYKHUX CpeJicTaBa y KOMyHUKanuju usmehy Cyza npasze,
HaIlMOHAJIHUX CY/I0Ba U IPYTUX OBJallheHUX yYeCcHUKa y mocTynky. CMaTpa ce
Jla cy mpolecHH akTu nogHeTu Cyay ynyhuBameM cekpeTapyjaTy GaKkcoM UIIH
JIPYTUM TEXHUYKHUM CPeJICTBOM KOMYHHKaIlWje je JHOT IPUMePKa MOTITUCAHOT
M3BOpHUKA U TpaTehux j0Ka3a ¥ JOKyMeHaTa ca ’bUXOBUM MonKcoM. U3BOpHUK
aKTa M HaBeJleHe Jl0Ka3e U JIOKyMeHTe Tpeba JJOCTABUTH CEKpeTapHjaTy
6e3 ofuiarama. CBe 0CTaBe U CAOMIITEHA MOTY Ce U3BPIIUTH ynyhuBameM
NpUMepKa JIOKyMeHTa TesiepaKCOM WUJIU JPYTUM TEXHHUUYKUM CPeACTBOM
KOMYHHKaIlHje KojuMa pacnosaxy Cya u aapecat. MehyTum, U3BOpHULIU
JIOKyMeHaTa Mopajy ce A0CTaBUTHU cekpeTapujaTy Cyzaa y Hajkpahem poky
pelOBHOM IMOIITOM. 2,

Byayhu na y6p3anu noctynak Hamehe 61U THa orpaHHyYeHha CBUM OBJIallINeHUM
y4eCHHUI[UMa, a I0ce6HO Ap KaBaMa YJaHHULaMa Koje Cy T03BaHe Jja 0 HeCy CBOje
NMCcaHe UJH YCMeHe puMe/ibe y pOKOBMMAa 3HaTHO KpahuUM ofi yo6U4ajeHux
y peloBHOM IIOCTYIIKY, lhberoBa NpUMeHa OrpaHHYeHa je caMo Ha mnoceGHe
OKOJIHOCTH KOje MOr'y olpaBJAaTH noTpeby Aa ce Cyj BpJsio 6p30 U3jacHU O
NOCTaB/beHUM NMUTakUMa. Y JocagaumeM paay Cyz je [ocTa peCTPUKTUBHO
TyMayuo MOTryYhHOCT oJJiyyHMBama O MNPETXOJHOM NUTaky y yO6p3aHOM
noctynky. Tako je ox 2000. 1o 2009. roguHe weropa NpyuMeHa 3aTpakeHa y
48 cnyyajeBa, a onobpeHa camo y Tpu npegmeTta. loaune 2010. Cyx je og6uo
ceJlaM 3axTeBa 32 yOp3aHU IOCTYaK, a TPUXBATHUO Yy YETHPU IPeMeTa, ILITO je
BUlIlIe 0/ 6poja Koju je 0J06PHO y NPETXOAHUX JileBeT roguHa. MehyTUM, y TOKy
HapeaHe Tpu roguHe (2011-2013) npuMeHa y6p3aHOT MOCTYIIKA 3aTpakeHa je
y 28 npeMeTa, a ojo6peHa y ceera Tpu (Annual Report, 2013: 103).

13 oBakKBe cy/iCKe IpaKce MOIJie 61 ce U3/ABOjUTH oipeheHe TUIIUYHE OKOJIHOCTU
Ha O0CHOBY Kojux je Cyz o161jao 3axTeBe 32 YO6p3aHU NMOCTYIAK OJJIyYHMBambha
0 MpeTX0JHOM NOoCTYynKy. Mebhy pasJjiore Koju HUCY npeACcTaB/bajau JOBOHO
olnpaBJame 3a NpUMeHy oBor noctynka Cyz je Hajiipe yBPCTHO eKOHOMCKe
WHTepece CTpaHa y NOCTYIKY M HbMXOBe eBeHTyaJsIHe UJIM NOTeHLHjajHe

9 CraB3
10 CraB 4
11 CraB5
12 Yax.106
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ry6uTke’. /ly’>kMHa Tpajakba KPUBUYHOT MOCTYIKA, Takohe, cama mno ce6u
HUje npuxBaheHa Kao OCHOB 3a NPUMeEHY OBOT NMOCTyIKa. Tako je, peumo,
y cay4ajy Kita Cyn ouieHHO Jla OKOJIHOCT LITO NPUTBOPEHO JIUIE OYEKYje
JIOHOLIEeH e 0/JIyKe 0 TOMe Y K0joj he 3eMJbU U3/ pKaBaTH Ka3HY He 3a/10BO/baBa
yCJIOB M3y3eTHE XUTHOCTH, 6y yhH Aa TakBa 0/lJlyKa HEMa HUKaKaB yYTUIaj HA
Tpajarbe ’beroBor nputTeopals.

HagaJsbe, 6poj npesMeTa Koju Cy y TOKY NpeJ; HAMOHAJTHUM CYJOBHMa, a
Yyuje pellaBambe 3aBUCU 0/ JOHOLIEHA OJJIYKE 0 IPEeTX0AHOM NuTamwy, Cyz
HUje cMaTpao oJ1y4yjyhuM 3a npuMeHy ybpsaHor noctynka. Hu Behu 6poj
CTpaHaKa y MOCTYIKY IpeJ HALLMOHAJHUM CY/[lOM Ha Koje MOXKe yTHULATH
HCXO0/J| TOCTYIKA OJJIyYMBalba O NPEeTXOJHOM NHUTamwy HUje mpuxBaheH Kao
OKOJIHOCT KOja ompaB/JiaBa HkeroBy npumeny. Ucto Ttako, ctas je Cyga aa
y6p3aHH MOCTYNaK He MOXe Jla 6y/ie aJiTepHAaTHBAa NPUBPEMEHOj MePH KOjy
Tpeba fa joHece HallMoOHaIHU cyA (Broberg, Fenger, 2009: 388). Yak HU U Tambe
OlleHe Ba/baHOCTH HEKOT MPAaBHOT aKTa MHCTUTYIMje YHHje He MOpa HY>KHO Jia
npeJjicTaB/ba pasJjor Koju opaBAaBa NpuMeHy ybp3anor noctynka (Petrasevi,
2011:109).

Kaz cy y nuTamy OKOJIHOCTH Ha OCHOBY KOjUX Cy NIpHuxBaheHH 3aXTeBHU 3a
cripoBoheme y6p3aHOr MOCTYIIKA, CYJICKa MpaKca je MHOro CKpoMHHUja. [lo
cazaje Cyn ono6paBao NpuMeHY y6p3aHOr IOCTYNKA YIJIaBHOM 360T 3aIUTHTE
jaBHOT 3/IpaBJba, y [IMJ/by 3alITHUTE IPaBa Ha NOLITOBak€ NOPOJUYHOT XKUBOTA
WJIM pajJiu Ipely3uMatba PECTPUKTUBHUX Mepa 3a Cy30Ujame Tepopu3Ma.
OBoMe Tpeb6a [10ZlaTH CJy4yajeBe Be3aHe 3a BeOMa KpaTKe POKOBe Y MOTJIey
NOCTyIamka Koje Cy MOpaJiy Jja MOLITYjy HAallUOHAJHU CYA0BH, a KOJ, KOjUX CY
3alHTepecoBaHa Jiulla 61Jia JulieHa ca060/1e.

Y6p3anu noctynak Cy/|je IpBU Iy T IPUMEHUO y CJY4ajy Jippes moBoJjoM 3aXTeBa
HallMOHAJIHOT CYy/a 3a OlleHy Ba/baHOCTHU Mepe YHHUje 0 3a6paHU BaKIjUHe
NpPOTHUB 3apa3Hux 6osiecTu. Tom npunnkoM Cyz je kao o1y4yjyhy oKOJHOCT
y3e0y 063Up 6P3UHY KOjoM ce 60JIeCT IUPU U BEJTUKH OPOj :KUBOTHUHA Koje he
OUTH NOJBPrHYTE eyTaHa3Uju'®.

Y cnyyajy Metock npeTxo/jHO NMTak€e OJJHOCUJIO Ce HAa IPaBo Jip>kaB/baHa Tpehux
Jp>KaBa Koju cy 6paky ca rpahanuma EY Ha cs1060/1HO KpeTawe. HalimoHaiHU
Cy/J, je CBOj 3aXTeB 3a IPUMEHY Y6p3aHOI MOCTYIIKa 006pasJ/ioKHUo TUMe [

13 Case C-344/04 The Quin on the application of International Air Transport Association and
European Low Fares Airline Assotiation v Department for Transport (2006)

14 Case C-264/10 Kita (2010)

15 Case C-189/01 H.Jippes, Afdeling Groningen van de Nederlandse Vereniging Bescherming
van Dieren and Afdelinf Assen en omstreken van de Nederlandse Verenging tot Bescherming van
Dieren v Minister van Landbouw Naturbeheer en Visserij (2001)
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BEJIMKOM OpOjy OBUX JIMI[A KOja ce HaJla3e Y IPUTBOPY NIPETH NPOTEPHUBAE Y
MaTH4He 3eMJbe, Te Jla Cy OHU YyeKajyhu ogrosop Cyja JIMLIEHU CBOT JbYICKOT
NpaBa Ha Bohewe HOPMAJIHOT MOPOJUYHOT )KUBOTA. [IpuxBaTajyhu Taj 3axTeB,
Cypn je HalIao fa MpaBo Ha MOPOJMYHU )KUBOT U3 4JI. 8 EBpoIicKe KOHBeHI[Hje
0 JbYJICKMM TpaBUMa MpeACTaBJ/ba jeIHO O] OCHOBHHUX JbYJACKHX IpaBa
3amtTuheHUX y mpaBHOM nopeTKy YHuje's. Ciruyan ctas Cy[ je 3ay3eo y caydajy
Purrucker, onleHUBIIH J1a 0/ Gp3MHE JOHOIIEHA HeroBe 0/1JIyKe MoCpeHO
3aBHCH NMPABHM M0JI0Ka]j OJiM3aHaIa 0/iBojeHUX Beh Tpu roguHe 360r pa3Boja
poauTesbal’.

C apyre cTpaHe, y cjJy4ajy KPpUBUUYHOT NIOCTYIIKA NIPOTUB OKpUBJ/beHUX E u F
NPEeTX0AHO NUTaKke TULAJIO Ce Mepe IPEeBEeHTUBHOT IPUTBOPA NNpeJy3eTe Ha
OCHOBY peryJiaTuBe Kojy je foHeo CaBeT y 11u/by 60p6e MPOTUB TEPOPU3MA.
HanuroHaJsiHU Cy je 3aTpaKUo MPUMeEHY y6p3aHOTr NOCTYNKa N03MBajyhu ce Ha
opeoy 4J1. 267 YroBopa o dyHKIMoHHcawy EY. Taj3axteB Cy/ je npuxBaTHO y3
06pasJioxkeme /ia je 32 HallMOHAJIHU CY/, 0J] CYIITHHCKOT 3Havaja fia y HajkpaheM
pPOKY J106Uje 0iTOBOpE Ha MOCTaBJ/beHA NUTaka'®.

Kap je ped o KpaTKMM POKOBHMaA KOje MOpa /la UCNOIITYje HallUOHAJIHU CY,
cnojenuM npegmetuma Melki u Abdeli Cyz je y3eo y 0631Up He caMO YUHEHULY
Jla Cy 3aMHTepecoBaHa JIUIA 3a/ipXKaBambeM y IPUTBOPY JUlieHa cj1060/e, Beh
U Ja cy/J Koju My ce o6paTtuo (ppanuycku Kacanuonu cyn) uma no gomahem
NpaBy POK 0/ CAMO TPH Mecel|a /ia HOKPeHe NOCTyNaK NPUOPUTETHOT MHUTakba
YCTAaBHOCTHU MpeJ, HaJJIEXXHUM opraHoMm (YctaBHHU caBeT). Opo6paBajyhu
npuMeHy y6p3aHor noctynka, Cys je Hallao /a je y OBOM CJIy4ajy ycJIOB
XUTHOCTH UCNYH-EH, jep HAIJMOHAJIHOM Cy/ly Y TOM POKY Tpeba JaTH OAT0BOpe
Ha MUTakba Koje je yinyTuo.

4. XuTaH nocrynak

XUTaH NOCTyNaK, Kao HajsHayajHUje U HajBehe oAcTynamwe oJ, peloBHe
npouezype ofJy4MBakma 0 NPeTXO04HOM NHUTawy, YCTAHOBJbEH je 0LJ1YKOM
CaBeTta u3 2007. rogune (Council Decision, 2008: 79/EC), a noyeo je ga
ce npuMewyje oa 1. mapTta 2008. roauHe. tberoBoM yBohewy y npouecHo
npaBo EBpoICKe yHUje MpeTXoAuJa je IUPOoKa AebaTa o pepopMHU MOCTYKA
npubaB/baba OAJIYKE O NPETXOJAHUM NUTawkbMMa U3 06J1IacTH ca0607e,
6e36eHOCTH U NpaBJe. PacipaBy o ToMe nHULUpao je EBporncku caBeT joul

16 Case C-127/08 Blaise Baheten Metock and Others v Minister for Justice, Equality and Law
Reform (2008)

17 Case C-296/10 Purrucker (2010)
18 Case C-550/09 Criminal proceedings against E and F (2010)
19 Joined Cases C-188/10 and C-189/10 Proceedings against Aziz Melki and Sélim Abdeli (2010)
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Ha cacTaHKy oAp»kaHoM HoBeM6pa 2004. roguHe no3uBajyhu Komucujy na
My, IOIITO 06aBU KoHcyJTauuje ca CyloM, JOCTaBU NpejJiore u3MeHa Koje
he omoryhuTu /a ce epukacHuje U Gpke HEro HITO je TO Cay4aj y yop3aHOM
NOCTYIIKYy OZiroBapa Ha NuTama ynyheHa o4 HauoHaaHUX cyzpoBa (Knezevié
Predi¢, 2009: 60). Y cksony ne6ate o yBohewy xuTHOT HocTynka Cyi npaB/ie je
ca CBOje CTpaHe NpeAJioKUo ABa Moryha Mozesia. 3a 06a Moziesia 3aje JHUYKO je
Jla ce o6pasyje nmoce6Ho Behe cacTaB/beHO 0f IIeT CY/IUja Koje 6U OAJIyYUBAJIO
0 I0NYyLITEHOCTH U cipoBohewy xUuTHOT noctynka (Discussion Paper, 2006: 6).

[IpeMa mpBOM MOJieJly XUTHHU NOCTyNaK 6GUO OU ABOCTeneH. [I[pBocTeneHu
MOCTyMNakK je o6aBe3aH U TPajao GU peJIATUBHO KPATKO, IITO Ce MOCTHKE
cMamUBaleM ¢a3a 1 6poja akTepa KOju Cy y HbUX YK/bYUeHU. [pyrocreneHu
MOCTYIMaK je pakyJATaTUBAH U 6MO 6U MHUIIMPAH caMoO y CJIy4ajy »kaJibe Ha
NpBOCTelNeHy oAJyKy. Taj mocTymak HaJIMKOBAo OHW PeJJOBHOM MOCTYNKY
npu6aBJ/bakba OJIJIYKe O IPETXOAHOM MUTAY.

[Ipema Aipyrom Mojies1y Koju je npeasoxuo CyJi XUTaH NOCTYIaK 0J[BUjao 6U ce
caMmoyjegHoM cTeneHy 6e3 MoryhHocTH xaJibe. [loctynak ce nokpehe saxTeBoM
M3 KOra ce MpeBo/ie CaMo MU Takba Koja Cy y ’heMy ca/ipKaHa, a He ¥ CBa IPonpaTHa
JlokyMeHTanyja. CBM 3aMHTepeCcOBaHU Cy6jeKTH UMaJju 6u MoryhHocT fa
MOJIHECY MUCaHe MOJHECKE U Jla YUYeCTBYjy V ycMeHoj ¢pa3u noctynka. Cyay
61 Tpe6aJsio OCTAaBUTH NPaBO Ja U30CTaBU NHUCMeHY da3y MOCTyNKa U /Aa
JIUPEKTHO npebhe Ha ycMeHHU Jieo nocTynka. OnmTy npaBoGpaHuIal, Takobe,
He 61 MoIHOCKO GOopMaJIHO MUCMEHO MUILJbeH€e, Beh 61 HCTyTao Ha 3aTBOPEHO]
CeJTHUIIH.

W3 oBUX pe/iJiora HUje TellKo 3aK/bYUUTH Jia TPBU MojieJ o6ehaBa gpamMaTUyHO
ckpahrBame BpeMeHa /la ce prUGaBH 0/[F0BOP HA MOCTABJ/bEHO MTUTAE. Y HCTO
BpEME, jaCHO je Jla IPBOCTEINEHHU NOCTYNAaK He 0N YIITa CBUM 3aUHTEPECOBAHUM
cyb6jekTHMa Jla y3My ydelrhe y pacnpaBu Koja npetxoau onayuu Cyaa. To
UM omoryhaBa TeK JpyroCcTeneHH, }KaJ6eHH MocTynak. J[pyru MmoeJ, nak,
rapaHTyje BbUX0BO IyHO y4elhe, IITO HY?>KHO NIPO/Y’KaBa BpeMe MOTPeOHO Ja
ce mpubaBH oJi/IyKa o mpeTxogHoM nuTtamwy (Knezevic Predi¢, 2009: 64). Cyouen
ca OBUM NPeAHOCTHMA U MaHaMa NoHyheHux Mozies1a CaBeT je oleHHo a Tpeba
paspa/iuTH jolI HeKa CIIOpHA MU Tamka KaKo 61 ce moTpebHa 6p3MHA MOCTY KA
YCKJIa/inJj1a ca POLleCHUM NTPaBUMa CBUX 3aHHTEPECOBAHUX YUeCHUKA, TOCEGHO
Jp>KaBa 4JIaHUIA 33 KOje je APYTH MOJies1 HlaK 610 mpuxBaT/buBUju (Lazowski,
2009: 224).

Y mebyBpemeny Cy/ je npUunpeMHUo HOBU jeJUHCTBEHU IPEJJIOT HAa OCHOBY KOTa
je CaBeT cBojoM oasiykoM u3 2007. roguHe yHeo HoBH 4JI. 23a 'y CratyT Cyza.
OBoM ozpes60M oTBOpeHa je MoryhHocT fja ce [locsioBHHKOM CyZia yBele XUTaH
NOCTYMaK 0/|IyYMBaka 0 IPEeTX0HOM NUTAaKY y AIOMEHY €J1060/1e, 6e36eJHOCTH
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v npasze’’. ¥ nanac Baxxehem npouecHoM npaBy EY XuTaH ocTynak peryJjivucan
je noce6HuM TpehumM norsas/beM y okBupy [1aBe 1l [loc/10BHUKA U3MeeHOT
2012.roguHe. O 3Ha4Yaja je U HOBU CTaB 4 4J1. 267 YroBopa o pyHKIIMOHHUCAY
EY koju npenBuba na Cys npaBjie oasaydyje y Hajkpahem Mmoryhem poky ako ce
npeAMeT KOjU je y TOKY IIpeJi HALMOHAJIHUM CYZ0M JIp>KaBe YjaHHuLle OJHOCH Ha
Jauney nputsopy. [lopes Tora, npenopyke koje je CyJ; cacTaBuO 3a HAalJMOHAJIHE
CyZoBe cazpxe nocebHe ofpes6e 0 ycJ0BUMA IPUMEHE U CIPOBOhemhY XUTHOT
noctynka (Recommendations, 2014: 5-6).

XWTaH MOCTyNaK CIPOBO/ M Ce HA OCHOBY 06Pa3JI0’KEeHOT 3aXTeBa HAL{HOHAHOT
CyZa KOju je yNyTHO NMPETXOJHO NMUTame. U3y3eTHO, KaZjla HallMOHAJIHU
CyJ MIPOIYCTH Jia YIYTH TakaB 3axTeB, CyJ Moxe M0 CJayK6eHO0j JyKHOCTHU
OAJIyYUTH Jia CIIpOBeJie XUTAaH MOCTYNaK aKo NMPUPOJA UJIHW OKOJHOCTHU
npesMeTa TO 3axXTeBajy. Y oBoM ciaydajy npeaceHuk Cyna je opiamhen ga
npeAJI0KH IPUMEHY XUTHOT IIOCTYIIKA aKO Ce Ha IPBH IOTJIe/, YMHHU /a je TAaKaB
NoCTyIMakK noTpe6an?'. 3a cnpoBobherme XUTHOT NOCTYNKA HAJIEXKHO je jeJHO
o cyackux Beha of meT cyAuja Koje je 3a Ty cBpXy ofpeheHo Ha nepuoj oz
jenHe rogune. HapnexxHo Behe nMa nyHy c/10604y NPUINKOM OJJTYYUBAKbA O
cpoBoherwy XUTHOI NOCTYINKA. YKOJHUKO JAOHece OAJYKY Aa ce He IPUMEHHU
XUTaH MOCTYIAK, IOCTYTNaK 0 3aXTEBY 3a MPETXOJAHO MUTAbE CE HACTaBJ/ba MO
peloBHOj poleaAypu?2.

Kaxko 6u ce Cyny omoryhusio fa to npe oAJay4yu Tpeba Jid CIPOBECTH XUTAH
MOCTYNAaK, 3aXTeB ynyheH o/, cTpaHe HallMOHAJHOT CyZa Mopa Ja CaJpKu
npely3aH ONKC NIPAaBHOT U YNHEHUYHOT CTakha Ha KOMe ce 3aCHUBA MOTpe6a
3a XMTHUM IIOCTYyNakeM. YKOJIHUKO je Moryhe, HallMOHaJ/IHU CY/ Y CBOM 3aXTeBY
Ha3Ha4dyje y CaKeTOM O6JIMKY MPeJJIOr 0/Ir0BOPA Ha MOCTAaBJ/bEHO MUTambe?.
3axTeB 3a cnpoBoheme XUTHOT TOCTY KA MOpa OUTH U3JI0’KEH Ha HeJJBOCMUCJIEH
Ha4yMH Uy 06JIMKY Koju oMoryhaBa cekpeTtapujaty Cyza fia oAMax yTBPAH [a Taj
3axTeB Tpaku nocebHo noctyname. Taj 3axTeB cekpeTap Cyza oAMax JOCTaB/ba
CTpaHKaMa M3 IVIaBHOT IOCTYIIKA, ip>KaBy YJIaHUILY YHjU je CYJ, Yy THO 3aXTeB,
KoMuCHju 1 MHCTUTYIU]jU KOja je IOHea aKT YMja Cy Ba/baHOCT UJIM TyMavyerme
CIIOpHHU.

Y oasiyniu 0 mpuUMeHH XUTHOT MOCTYIKa ofpehyje ce poK y KOMe HaBe/leHU
Cy6jeKTH MOT'y IOJHETHU CBOje NOJHECKe U MUCMeHe NpuMeabe. OAJyKOM 0O
MPUMEHU XUTHOT MOCTYIKA MOT'y Ce OJIMKe OJpeJUTU TPaBHA MU Takkha Ha Koja
ce IIOJiHeCI M UM MUCMeHe IpuMe/ibe MOpajy OAHOCUTH, @ MOXKe Ce OTPaHUYUTHU

20 Yn.1046 [TocsoBHUKA
21 Yn.107,ctaB 1

22 Yn.108

23 Yn.107,ctaB 2
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IMX0Ba MaKCHMaJlHa 1y>KHMHA. 3aXTeB 32 XUTaH NOCTYIAK, Kao U caMa 0/I/1yKa 0
IEer0BOM CIIpoBoh ey, mpocJiehyje ce v JpyruM 3aMHTEPECOBAaHUM CYy6jeKTHMa
KOjU HUCY OBJIalIheHH /1a y4eCTBY]y y NMCMeHOj pa3H MocTynkKa*.

Jla 61 ce MaKCMMaJIHO y6p3ao MOCTyNaK, KOMyHHKalija u3mehy HalMoHaTHUX
cynoBa v Cyzia, Kao ¥ OCTaJMX yYeCHHUKA Y IOCTYIKY 0/IBHja Ce eJIEKTPOHCKOM
MOIITOM UJK yTeM Tesedakca. [locTynak ce cMaTpa nokpeHyTuM Kaza Cyz
[PUMHM Ha OBaj HAYWH OTIIMCAHK TPUMEPAK OJJIyKe 0 yIyhHBaby PeTX0JHOT
N1 Takba ca 3aXTEBOM 3a CIIPOBOhere XUTHOT MOCTYNKa. Mehy THM, U3BOPHHUITH
OBHX aKaTa MOpajy ce JOCTaBUTH cekpeTapujaTy Cyaa pe/JOBHOM MOLITOM y
HajkpaheM poky?.

Y cay4ajeBUMa U3y3eTHE XUTHOCTU Behie MOXKe OJIIYYUTH /1a Ce U30CTaBU
nvcMeHy ¢asy nocTynka®. YKoanKo ce oi/1yuu Aa He Oyzie mucMeHe dase, Cyn
he MopaTu /1a 0Ap>KU NPOIIUPEHY YCMEHH paclipaBy Koja MOXe TpajaTH AyKe
HEro LITO je TO yoOM4YajeHo Y peJoBHOM OCTynKy. MehyTuM, 1o caga Behe Huje
HUjeJJHOM OJIJIYYHUJIO 1a Y XUTHOM MOCTYIKY U30CTaBU nucMeHy ¢asy. [locse
o/ip>kaHe pacnpaBe Behe ozpeheHo0 3a XUTaH MOCTYNaK JJOHOCH OZJIYKY MOIITO
cacJiylia MUIJbekbe OMUITEr MpaBo6paHuoLa’.

Y mocagammoj npakcu Cyz je focTa 4eCTO NPUXBATAO 3aXTeBe 33 IPUMEHY
xuTHor noctynka. Takoje of2008. 10 2013. roiuHe lheroBa IpUMeHa 3aTpakeHa
y yKymHO 36 ciy4ajeBa, a oo6peHa y TauHo 50%, Tj. y 18 npeameTa. Camo y
TOKY NpBe rojuHe npuMeHe CyJ je IpUXBaTHO U 0010 10 TP 3aXTeBa 3a XUTaH
MOCTYNAK, a 6 HapeAHe roJUHe OJ TPU [T0JHEeTa 3aXTeBa 000PHO MPUMEHY
XHUTHOT MOCTYINKA y ABa npeAaMeTa. Y Toky ciejehe Tpu rogune (2010-2012)
XUTaH IOCTYyMaK 3aTpakeH je y 21 npeMeTy, a 0J0OpeH y je/laHAeCT cJay4ajeBa
(Report, 2012: 4). MebyTum, TokoM 2013. rojuHe 6poj 016MjeHHUX 3aXTeBA
je mpBU nyT 6u0 Behu of oHUX Koje je Cya mpuxBaTHo, 6yAyhu Aa je XuTaH
NOCTYINAaK 3aTpakeH y NeT cJy4ajeBa, a 0o6peH caMo y /iBa npegMeTa (Annual
Report, 2013: 103).

M3 oBaKBe cy/iCKe MpaKce MOTJIK 6U ce U3/JBOjUTH HEKM TUIIMYHU pa3Jio3u 360r
kojux je Cyz o161jao 3axTeBe 3a XUTAH IOCTYNaK OAJyYMBaka 0 IPETX0JHOM
nuTamwy. Mehy vuMa Ha IPBOM MeCTY HaJla3H Ce OKOJIHOCT /1a KOHKpeTaH
npejMert ratione materiae Uy ratione temporis He yJjia3u y nozpyyje ipuMeHe
XUTHOT nocTynka. Tako, pegumo, y caydajy Pontini Cys Huje npuxBaTHO 3aXTeB
3a XUTaH NOCTYyIaK y3 06pasJioxkKere 1a Taj IpeAMeT He ca/ia y NoJ/be IpUMeHe

24 4n.109
25 Yn.106u 114
26 Y111
27 Yn.112
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OBOT [IOCTYIKA, [IOITO Ce PaJuJo 0 TyMauewy oJpejaba Koje ce oJHOCe Ha
3ajeJHUYKY N0JbONPUBPeHY NOAUTUKY?S. ¥V cay4dajy Kozlowski Cyp je, nak,
071610 Ja IPUMEHHU XUTaH TOCTYAK U3 pasJiora LiTo je 3aXTeB 10 HET HEKOJIUKO
HeJle/ba IIpe Hero LITO je CTYNIMO Ha CHary usMemeHu [locJ10BHUK, Maja je
O/IJIy4HO /la IPEeTX0/JHO MUTakbe pelln y y6p3aHoM noctynky?’. Mehytuwm, y
caydajy Wolzenburg Cy1 Huje NpUXBaTHO 3aXTeB 38 IPUMEHY XUTHOT NOCTYIKa
yIIPKOC TOMe LITO je IpeJMeT ciazao y 06sacT cJ060/e, 6e36eJHOCTH U IpaB/ie
3aTo LITO ce Xalllllekbe Joroauso 18 Mecenu npe NoAHOLIeHa 3aXTeBA, a Y
TPEHYTKY HeroBOr MO/IHOLIEeHA JIUIe BULIE HUje 610 Y TPUTBOPY>C.

Jypucnpynenuuja Cyzna npaBje je IpUJAAYHO yCTas/beHa Kaj Cy Y NUTABY
OKOJIHOCTH Ha OCHOBY KOjUX Cy MpuxBaheHU 3aXTeBHU 3a CIPOBOherme XUTHOT
noctynka. Mako HUje Moryhe faTu npenu3Hy U UCUPIHY JUCTY cJaydajeBa
y KOjMa ce XMTaH NOCTyIlaK MO>e NPUMeHUTH, npenopyke Cyza ynyhene
HallMOHAJIHUM CYyJl0BUMa U Jl0ocaJallikba Ipakca caZip:Ke J0CTa jaCHe CMepHHULle
y ToM npaBny. [Ipe cBera, cMaTpa ce fa cipoBohemwe OBOr MocTynka Tpeba
0l06pHTH CaMO Y OKOJTHOCTMMA Ka/ia je allcoJ1y THO HeonxoAHo ja ce CyJ BpJ1o
6p30 M3jacHU 0 NUTaWkUMa Koje je IOCTaBUO HalMoHaaHU cy[. [lo caja je Cyp,
NpUXBaTao 3axTeBe 3a IPUMEHY XUTHOT NIOCTYNKa y 6padyHUM CTBapuMa Koje
ce TUYY Ha/JIeXKHOCTHU U IIpM3Hakha U U3BpllIewka Ipecy/ie, Te y CHOPOBUMA KOjU
Cy Be3aHHU 3a Bplliehe pOoJUTe/bCKOr IPaBa, 0HOCHO CTapaTe/bCTBa POAUTE/bA.
OBoMe Tpeba Jlo/laTU Cay4YajeBe Yy KOjuMa ce JIMIE O YHjUM je TIpaBUMa ped
HaJjla3u y IPUTBOPY, @ OATCOBOP HAa NPETXOLHO NUTAae je Hy>KaH 3a OLeHY
MpaBHOT M0JI0XAja TOT JIML[Q, Kao ¥ CUTanuje KaJa ogpehruBame HaiJIe2)KHOCTHU
Cy/ia KOja IPOM3UJIa31 Ha OCHOBY IIpaBa EBpOIICKe yHUje 3aBUCH O OA4T0BOpa
Ha npeTxoJZiHo NuTawe (Recommendations, 2014: 5).

XuTan noctynak Cy je IpBY Iy T IPUMEHHO Y c/1y4ajy Rinau moBogom Bpahama
JeTeTa POAHUTE/bY KOME je CYJCKOM OZJIYKOM IOBEPEHO Ha cTapake. ToM
npuankoM Cyz je Kao rJlaBHU KPUTEPHjYM NMIPUXBATHUO NOTPedy aa Jenayje
XUTHO y CJ1y4ajy Ka/ia je JieTe JIMiieHo MOryhHOCTH Jla KOHTAaKTHpa ca jeIHUM
oz poauTesba’l.

Y cayuajy Deticek npuxBaheHo je 06pa3/ioxkerme HallMOHAJHOT CyAa jJa je
NpUMeHa XUTHOT MOCTYIKa NOTpe6GHAa 3aTO LUITO je CBAKO JaJjbe O/jlarakbe
CYIPOTHO UHTEPECY /IeTeTa, a MOIJIO OM NPOYPOKOBATH HENOPABJbUBY LITETY
M0 OJ{HOCE JIETETa U POAUTE/bA Ca KOjUM He KUBM>2 CJIMYaH CTaB y MOIVIeAY

28 Case C-375/08 Luigi Pontini and Others (2010)

29 Case C-66/08 Proceeding concerning the execution of European warrantissued against
Szymon Kozlowski (2008)

30 Case C-123/08 PPU Dominic Wolzenburg (2009)
31 Case C-195/08 PPU Inga Rinau (2008)
32 Case C-403/09 PPU Jasna Deticek v Maurizio Sgueglia (2009)
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onobpaBama NpUMeHe XUTHOT ocTynka Cy/ je KacHUje 3ay3e0 y cay4dajeBUMa
Povse??, McB?**, Aguirre Zarraga®* u Mercredi®®, olleHUBIIIHY /1a je XU THO IOCTy 1Ak €
NOTpPebHO YBEK KaJja IOCTOjU ONACHOCT O/f HeMONpaBJ/bHBOT NOrOpIlakkha 0HOoCca
n3Mehy posMTes/ba U IeTETA, HAPOUUTO AKO je y MM Tawy Bpahawe JleTeTa Koje je
JIMLIEHO KOHTAKTa Ca jeJHUM POAMTEe/beM UM IOHOBHO OKYI/bake IOPOAUILE.

Kap cy y nutamy ciayyajeBU y KojuMa Cy ce JMIa HaJasuaa y nputsopy, Cyn
je y npeameTy Santesteban Goicoechea 0106pH0 NpUMEHY XUTHOT MOCTYIKa
no3uBajyhu ce Ha KoHBeHIIH]jy 0 U3pyyewy u3dmehy apxkaBa yaaHuna EY og 1996.
roguue®’. Uctu cTaB y noryiey cipoBohemwa xuTHor noctynka Cyz je 3ayseo y
npeMeTy Leymann u Pustarov®® y3 o6pa3sJsioxkeme /1a je iu/b OKBUPHE 0JJIyKe
0 eBPOIICKOM HAJIOT'y 3a Xalllllekhe jauyare 00J1acTu ca060/e, 6e36eJHOCTH U
NpaB/ie 3aCHOBaHe Ha y3ajaMHOM NpHU3HaBawy U NpaBOCyAHOj capajmu. C
Jipyre cTpaHe, y caydajeuma Kadzoev® u El Dridi Hassen*® Cyz je omo6puo
XUTaH IOCTYINaK jep je oLieHa NpaBHe CUTyalluje JIMlia y IPUTBOPY 3aBUCHJIA O,
TyMauema JJupeKTHUBe 0 3aje JHUYKUM CTAaHAAPAUMA U IOCTYIIKY ¥ Jp>KaBaMa
yysaHunama EY 3a Bpahamwe userasnux eMurpasara u3 Tpehux gpxana.

5.3ak/byyHe HaNOMeHe

Oactynama oJ, peZJOBHOT MOCTYINKa NpHb6aB/baka OJJAyKe O NPETX0JHOM
NUTaky [le0 Cy HacTojamwa Jja ce CKpaTH U y6p3a oBa BpcTa AesioBawma Cyja
npasge EY. Haume, npegyro Tpajakbe peJOBHOI INOCTYIKa MNPETXOLHOT
o/ ly4yrBama U npeontepehenoct Cyza npejMeTrMa oBe BpCTe 030HUJbHO CY
yTrPO3UJIM €BPOIICKU CTaHAap/ y Nnorjaefy Ay>KHUHe IOCTYINKa, Kao ¥ IpaBo
CBaKor NojejuHIa Ha epUKACHY CYACKY 3aLITUTY Y pa3YyMHOM POKY.

AnHanuse u3BpIIeHe y OBOM pajly MoTBphyjy Aa cy pe3yJaTaTu NOCTUTHYTH
Ha MaHy ckpahuBamwa Tpajatba MOCTYNKa YrJaBHOM MO3UTUBHHU. Tako
CTAaTUCTUYKH MOJALM MI0KA3Y]y Zia je TPOCEYHO BpeMe NMOTPEGHO 3a OAJIYKY
y y6p3aHOM MNOCTYIKY OKO YeTHPH U 1o Mecela. OBO CBaKaKo MpeJCcTaB/ba
3HayajaH HaNpesaK y OJHOCY Ha AYXKHHY Tpajarba PEeJOBHOT NOCTYIKa
KOja M3HOCH n3Mely llecHaeCT U celaMHaeCT Mecelld. YIIPKOC TOMEe, /ia/ba

33 Case C-211/10 PPU Doris Povse v Mauro Alpego (2010)

34 Case C-400/10 PPU McBv L.E. (2010)

35 Case C-491/10 PPU Joseba Andoni Aguirre Zarraga v Simone Pelz (2010)
36 Case C-497/10 PPU Barbara Mercredi v Richard Chaffe (2010)

37 Case C-296/08 PPU Santesteban Goicoechea (2008)

38 Case C-388/08 PPU Leymann and Pustovarov (2008)

39 Case C-357/09 PPU Said Shamilovich Kadzoev (Huchbarov) (2009)

40 Case C-61/11 PPU El Dridi Hassen (2011)
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ckpahuBamwa y y6p3aHOM MOCTYIKY TELIKO CE MOT'Y OCTBAPHUTH C 063UPOM Ha
TO Z1a OH UMa HUCTe MpollecHe CTa/UjyMe Kao U peJJOBHH MOCTyMaK.

C ipyre cTpaHe, IOYeTHH Pe3y/ITaTH OCTBApPEHU NIPUMEHOM XU THOT OCTY KA
jour Buile oxpabpyjy. [[peMa cTaTHCTUYKUM [T0Ka3aTe/bUMa, IPOCEYHO TPajarbe
OBOT IOCTY KA U3HOCH 66 JlaHa UJIM HEIITO BUIIE 0 iBa Mecena. [I[puToM Bpeme
NoTpe6HO 32 OJJIYKY Y XUTHOM NOCTYIKY HUjeJHOM HUje OUJIO0 AYKe O TPpU
Mecella, LITO je oneT Kpahe U epukacHUje y nopehemwy ca NpoCeyHUM TpajatbeM
y6p3aHor NOCTYNKA 0J, YeTUPH U [0 Mecela. 3HAa4ajHU YCIeCH MOCTUTHYTH
Cy Y4 Ha IJIAHY U30CTaBJ/bakha, aJld U yop3ama NojeINHUX CTaZHjyMa XUTHOT
noctynka. Tako je Cyy 3a o4Jiy4uBae O IOAHETUM 3aXTeBUMa 3a IPUMEHY
XUTHOT NIOCTYIKa ¥y IpoceKy 610 NoTpebHO ocaM jAaHa. [I[poceyHo Tpajame
NHCMeHe npouejype U BpeMe U3Mehy nogHomema NUCMEHUX TpuMeaba u
OTBapama yCMeHe paclpaBe H3HOCUJIO je OKO LieCHAeCT JaHa, 0K Cy ONLITH
NpaBoGpPaHUOLY JOCTAB/bAJH CBOja MUILJ/bEHA ¥ POKY HEIITO AYKEeM O TPU
JlaHa oJ] 3aBplIeTKa paclpase.

JIncaboHCKH yrOBOp NPOLIHPHO je MOrYRHOCT 32 MPUMEHY XUTHOT MOCTYTIKA
Ha CBe cJiy4ajeBe MpeJ HAI[MOHAJHUM CYJJOBHMa Y KOjUMa Ce JiMile HaJsase y
npuTBOopy. OBa HOBHHA BEPOBATHO he JONPUHETH fa/beM yOp3amy NOCTYIKA
NpeTXoJHOr oAaJy4yuBawa npesa CyaoMm mpasje, aju y3 je/JHO 3HA4ajHO
orpaHuueme. HanMe, XM TaH NOCTyNaK MOe Ce CIIPOBECTH CaMo 3a CIy4yajeBe
KOjU cnaiajy y o6Jsact cao6o/e, 6e36eJHOCTU U IpaB/ie. I3BaH OBOT Mo/pyYja,
YakK M Ka/J| ce paJy O MPUTBOPCKUM IpeJiMETHMA, IPeOCTaje Kao jeUHa
MoryhHOCT npuMeHa y6p3aHOr NMOCTYNKa, KOJ Kora ce Beha epUKacHOCT U
kpahe Tpajame npoueaype npubaB/batba OAJYKE 0 IPETXOJHOM TUTAKY MOXKE
OCTBApHUTH CaMoO Ha LITETY OCTAJUX peAMeTa Koju cy npej Cyom.
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Exceptions from the Regular Preliminary Ruling Procedure
before the Court of Justice of the European Union

Summary

For years, the Court of Justice of the European Union has been overloaded with
requests for preliminary rulings, given that these proceedings make up more
than three-quarters of the Court caseload. Such circumstances constitute a
significant constraint to the operation of the Court, which is unable to quickly
and effectively respond to the preliminary questions which are referred to this
Court by the national courts of Member States. In addition, the duration of the
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regular preliminary ruling proceedings jeopardizes the European standards
not only in terms of the lengthy procedure but also in terms of observing the
right of each individual to effective judicial protection within a reasonable time.

In order to make the proceedings faster and more effective, the procedural ru-
les have been repeatedly amended and supplemented. The applicable Rules of
Procedure of the Court stipulate some exceptions from the regular preliminary
ruling procedure. The first one is the so-called simplified procedure, where the
Courtrenders a final decision in the form of a reasoned order, without scheduling
an oral hearing and obtaining the written opinion of the Advocate-General. The
Court may also decide to institute the expedited procedure, by means of which
the case at issue is given absolute priority over other cases. The last exception
is the urgent procedure, which is applicable only in the area of freedom, security
and justice; it implies the omission of certain stages of the regular preliminary
ruling procedure.

The analyses presented in this paper show that the results achieved in terms of
reducing the length of the regular preliminary ruling procedure are generally
positive. Thus, the average time required for rendering a decision in the expe-
dited procedure is approximately four and a half months, which is certainly a
significant improvement as compared to the length of the regular procedure
which takes sixteen to seventeen months. The initial results accomplished by
instituting the urgent procedure are even more encouraging, as the average
duration of this procedure is approximately two months. The time required for
deliberation in an urgent procedure has never exceeded three months, which
makes this procedure faster and more efficient than the expedited procedure.

Keywords: European Union, Court of Justice, Rules of Procedure, preliminary
ruling, regular procedure, simplified procedure, expedited procedure, urgent
procedure
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CAYYECHHUIITBO Y CABPEMEHOM KPUBHYHOM IIPABY**

Ancmpakm: Y usgpuierby KpusudHoz desia modice da yyecmayje jedHo
uau suwe auya. Y osom dpysoMm cayuajy nocmoju cay4ecCHUWmso.
CayyecHuwmeo Huje camo nocebaH 0b6auK y4ewha guuie 1uyay ocmeapersy
KpusuuHonpasHe nocseduye, eeh npedcmassea u hocebaH 0064uUK
KpuMuHaumema - K0/ 1eKMmusHuU KpuMUHaaumem. 3agucHo o0 npedyseme
deslamHOCMU U HAYUHA yyewha y ocmeapery Kpusu4Hoz ded, pasaukyje
ce guuwle 06.1UKaA cay4yecHUWmaa. Ynpago o nojmMy, kapakmepucmukamd,
cadpicuHu, Bpcmama u cneyu@u4HocmuMa cay4ecHUWmedy cagpeMeHom
KpUBU4YHOM 3aKOHOJa8cmay 2080pu U 08adj pao.

KmyuHe pevu: kpuguuHo de/1o, guuie /UYad, cay4ecHUWmeo, yMuuL/oaj,
002080pHOCM, KA3HA.

1. YBoagHa pa3MaTpama

CayyecHumtBo (concursus plurium ad delictum) kao 06JIMK KOJIEKTUBHOT
M3BpllIemha KPUBUYHOT Jles1a Ipe/CcTaB/ba je/laH 0/ HajC0XKeHUjUX MHCTUTY Ta
OmInTer Jiejla KpuBuuHor npasa (CumoBuh Xubep, 1996: 573-581). Ho, To
HUje caMO KpUBUYHONPAaBHY, Beh je U KpUMUHAJIUCTUUYKHU, KPUMHUHOJIOIIKY,
KPHMMHUHAJHONOJUTHYKHY, aJli UICTOBPEMEHO U GpuI030PCKU U COLLMOJIOLIKHU
npo6JieM 0 KOMe je JJocTa NUCAaHO y AoMahoj 1 UHOCTpPaHOj JUTepaTypH.
CaB oBaj Hay4YHU U CTPYYHHU paJi UMao je JBojako oapeheHu nusmb : 1) aa
YTBPAY, IPOYUYU M 06jacHU CBA NUTaka Be3aHa 3a [ojaM, eJieMeHTe, 00JIHKe,
KapaKTepUCTHKe U NpaBHY NPUPOJY CaydeCHUINTBA U 2) Jla U3rpajiu jeJJHy
LIeJIOBUTY, onuTenpuxBaheHy KoHLenuujy o cayyecHuTBy (Kam6oscku, 2001:
47-53) Koja 61 pe/icTaB/bajla OCHOBY 3a YyTBphHBake KPUBUYHE O[T OBOPHOCTHU
(kpuBHIlEe) cayyeCHUKA U BbUXOBO KaXkibaBamwe (JoBaHoBuh, 1974: 75).

*jovas@prafak.ni.ac.rs

** Paj je pe3ysiTaT CIpOBEeEHOT UCTPaXKUBaka Ha NPojeKTy 6poj 179046 ,3amTuTa JbYJCKUX U
MambHUHCKHUX IpaBa y eBPONCKOM NIPAaBHOM NPOCTOPY", Koju ¢uHaHCMpa MUHUCTApCTBO NPOCBETE,
HayKe U TeXHOJIOWKOT pa3Boja Peny6.iuke Cpouje.
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Y npoy3poKoBamy KPUBUYHOIIPABHO pPeJIeBAaHTHE NOCJIejULle Y CMUCJIY IPOMeHe
WJIM CTakbay CII0JbHOM CBETY IIPpely3UMameM Paibe YUNHEeHha UJIU HeUHberba
MOXKe /la y4eCcTByje je/lHO UaH Bule sula (Jopamesuh, 2012: 198-201). Kazga
y U3BplLIeHkY KPUBUYHOT Jies1a y4eCTBYje caMo jeJHO JIMIle — U3BPIIMJIAL, TaAa
MOCTOjU jeIUHCTBEHO KPUBHUYHO /ieJs0o (COMTApHU KPpUMUHAMUTET). A Kaja
y U3BplIewy KPUBUYHOT JleJla y4yeCcTBYyje JBa UJIM BUlle JIMLA JUILA, TajAa
[OCTOjU CayYeCHUIITBO (KOJIEKTHUBHU KpUMHUHAAUTET). JIulla Koja CBOjUM
JleJJaTHOCTUMA, €a je/JHOM UJIY ca BUILe pa/ikbH, Yy UCTO UJIU PA3JIMYATO BPEME,
Ha UCTOM HUJIM Pa3JWYUTUM MeCTHUMa OCTBApyjy KPUBUYHO Jies10, HA3UBajy
ce cayyecHunu (Joawesuh, 2002: 78-82). JlakJie, cayyeCHULITBO je 00JIUK
ydemha, napTULUnanyje BUILE JIUIA Y OCTBapeHY MOCAeJUIe KPpUBUYHOT Jies1a
WJIU TO je CTUIAj BULIe JINL Ay UCTOM KPUBUYHOM JieJ1y. CBa 0Ba JIM1La [1ajy CBOj
JIONPHUHUOC U3BPLIEHY KPUBUYHOT Jles1a, JIONPHUHOC KOjU Ce, 3allpaBo, CacTojU
y cay3poKoBamwy nocseguie. To je CTULl@j BUIE JIMLA Y OCTBAapewy je[HOT
KpuBHYHOT zesa (CtojanoBuh, 2000: 226).

Cay4yecHUUITBO NpeJCcTaB/ba HE CaMo Nnoce6aH 06JIMK U3BpLIEHA KPUBUYHOT
Jesa, Beh u nmoce6ad 06JIMK KPUMUHAJIUTETA — KOJIEKTUBHU KPUMUHAJUTET
KOjU je 3HATHO OMACHUjU OJf COJUTAPHOT (I0jeJUHAYHOr) KPUMUHAJIUTETA.
Ko/IeKTUBHU KPUMUHAJIUTET PEJCTaB/ba, 3allPaBo, KyMyJlallujy KpUMUHAJIHE
eHepruje, 0JHOCHO 3JI0YMHAUKe BOJbe 360T CBECHE U BOJbHE 3/]pY>KEHOCTH BUIlIE
JINLA Y OCTBApUBay KPUBUYHOT JieJia. Y TEOPUjU KPUBUYHOT NpaBa je HECIIOPHO
Jla ZieJ10 U3BPILEHO O/l CTPpaHe BULIe JIMIA Meba KapaKTep JpYLITBEHe OTACHOCTH
M3BpllIeHe pajike OyaAyhu 1a cayyeCHULITBO NPoAy6/byje TeXKUHY KPUBUYHOT
Jles1a npu oapeheHuM yciaoBuMa. [IpeMa uCTOM cXBaTamwy CayueCHUIITBO HUje
MPOTUBIIPABHO caMo 1o ce6H, Beh ce oapehyje npoTuBnpaBHouihy rjiaBHe
pajiibe KOjoM ce 0CTBapyje KpUBUYHO JIeJI0.

2.1lojaM ¥ eJiIeMeHTH cay4YeCHHUIITBA
2.1. Ilojam cayyecHuwimeay npagHoj meopuju

Y npaBHOj TEOPUjU IOCTOje CIMYHA IOjJMOBHA o/ipeheHa cayyecHUIITBA. Tako je
cay4eCHHUUITBO BOJbHO yyellhe y paZiiby U3BpIleHha KPUBUYHOT JieJia 3a[104eTOT
WJIM 3aBPILIEHOT N0/, CTpaHe APpYyror JIMIA UJIH je TO NaK 3aje JHUYKO YHIberbe
1 CIPOpa3yMHO CKPUBJ/bEHO CyJeJioBake BUILE JIMLA Y U3BPILEY jeJHOT
KaXKHIbUBOT Jles1a, TaKOo Jla CBAaKo OJf TUX JIMIA peAy3Me pajJby KPUBHUUHOT
JleJla MUJ1Y HeKY pyTy paZlby Y OKBUPY U Y BpeMe U3Bplleha KPUBUYHOT JieJia
(Frank, 1953: 179). Iloz cay4yecHULITBOM Ce o pa3yMeBa yuelihe BULIE JIMLA Y
W3BpIIEekY KpuBUYHOT fea (Selinsek, 2007: 205-207) usu ce Ty noJipa3yMeBajy
cJly4yajeBU 3ajeJHUUKOT OCTBapeha KPUBUYHOT JieJia 0/ CTPaHe /jBa UJM BUIlIe
JIUIA Y3 UCTOBPEMEHO IOCTOjatbe CBECTH O 3ajeJHUYKOM AesioBawy (ba6uh,
Mapxkosuh, 2008: 325).
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Cay4yecHHUUITBO je cyZiesioBake Beher 6poja Jinla y Bplielkhy KPUBUYHOT [ieJ1a,
IITO MpeZcTaB/ba IOCEGHO ONacaH 06/IMK KPUMHUHAIUTETA, OJJHOCHO TEMEJ/bHY
NpeTNOCTaBKy OPraHMU30BaHOT KpUMUHaauTeTa (Grozdanié, Skorié, Marti-
novi¢, 2013: 183). Cay4yecHULITBO MOXeE /ia ITIOCTOjU KaAa BULIe JAULA (HYKHO
W1 J06POBOJbHO) V¥ Pa3JIMYUTHUM yJoraMa yuyeCTBYjy y U3BpIIEHY je JHOT
KpuBUYHOr fiesa (Mpsuh Iletrposuh, 2005: 116).

WHCTUTYT caydeCHUIITBA Ce 3aCHUBA Ha PeCTPUKTHUBHOM CXBaTakby IOjMa
M3BpLIKJIalITBA. [[peMa 0BOM cxBaTamy, U3BpLIKJIALL je JIULe Koje Ipey3uMa
pajmy U3BpLIEHA, eJaTHOCT Koja je 3aKOHOM ojpeheHa Kao esieMeHaT 6uha
KPUBUYHOT JeJia. [lopes peCTpUKTUBHOT, IOCTOjU U €KCTEH3UBHO CXBaTame
IojMa U3BpILIMJIALITBA IpeMa KOMe je je JUHCTBEHU U3BPIIUJIALL JIULEe Koje
npejysuMa GUJI0 KOjy pajmy KOjOM JONPUHOCH OCTBapewy KPUBHUYHOT
JeJia. To 3Ha4YM Jla eKCTeH3MBHO CXBaTamwe U3BPLIMJIALITBA, 3allpaBo, Hernupa
cay4eCHMILITBO jep He pas/IMKyje U3BPILIMOLA U cayyeCHUKa 6yAyhu fa CBU OHU
3ajelHO, YAPY2KEHO CBOjUM JeJIJaTHOCTHUMA JONPHUHOCE YKYIIHOM pe3yJaTaTy
kpuBuYHoOr fiesa (CpsenTtuh, Crajuh, JlazapeBuh, 1978: 269).

3armnocTojate caydyeCcHHUIITBA je, mope/]| y4elia /iBa UJM BUILIE JIUIA, TOTPEGHO Jja
MOCTOje Z1Ba eJIEMEHTA, YCJI0Ba, CIIOHE UM TaYKe Be3nBama. To cy : 1) 06jeKTUBHU
U 2) cybjekTuBHU esieMeHTH (Lazarevic, Vuckovié, Vuckovic, 2004: 87).

00jeKTHUBHU esieMeHT (YCJIOB) 3HAY U J]a CBAKU CayYeCHUK Mpey3uMa OUJI0 KOjy
JleJIaTHOCT KOjOM Ha 61JI0 KOjU Ha4MH, y 6UJI0 KOjoj MePU L0 PUHOCH OCTBapehY
rnocJjenuLle KpUBUYHOT Jesa. [lelaTHOCTH Koje Npefy3uMajy caydyeCHUIU
MOr'y GUTU UCTE WUJW PasJUuUTe, MOTYy OUTHU NpeJly3eTe UCTOBPEMEHO UJHU
cykuecuBHoO (y ¢azama), Ha UICTOM WJIK HA PA3JIMYUTUM MECTHUMA, aJIU MOPajy
Jla BoJie UCTOM pe3yJITaTy — NPOY3POKOBaky MoC/JeArIle KPUBUUHOT JeJa.
Hajuenrhe ce oBe [e/1aTHOCTH cacToje y YHIbEHY, aKTUBHOj paamu. Camo
13y3eTHO HeUUHeHheM Ce MOKe OCTBAPUTH caydeCHUYKH IO PUHOC Y U3BPILEHY
KpUBUYHOT Jies1a (crimena silenti). C. ®paHk cMaTpa J1a je 3aje JHUUKO YU bEHE
cayyecHuka Moryhe u HeuumwemweM. Heuumwemwe je y ToM ciyyajy nocjaefuna
3ajeJHUYKe OJiIyKe IPeTIOCTAaBUBILH /ja je TOCTOojajia LJYKHOCT Ha 3aje JHUYKO
yumweme (Frank, 1955: 181). [locsieaniia KpUBUYHOT Jiesia MOpa 6GUTH pe3yaTaT
3ajeJHUYKE IeJJATHOCTU CBUX Cay4yeCHHUKA, IITO 3HA4YHU Jja u3Mehy ocTBapeHe
nocJse/yle KpUBUYHOT JleJia M Ipely3eTUX Paiby CBAKOT cayyeCHUKa I0CTOojU
y3pOYHa Be3a.

Cy6jeKTHBHHU eJieMeHAT (yCJI0B) 3HAYH Jla KOJ| cCayyeCHUKA IIOCTOjU CBECT O
3ajeJHUYKOj ZIeJJATHOCTH YCMEPEHO] Ha U3BplIehe KpUBUYHOT Jiesia. To 3Hauu
Jla caydyeCHHULM 3Hajy jeJjaH 3a APYTOr, Kao U Jia 3Hajy U3BPLIKNOLA KPUBUYHOT
JleJ1a Ipy YeMy ce He MOpajy JIMYHO MO03HaBaTH. BUTHO je 1a CBaKU cayuyeCHUK
3Ha /la [Iope/] Ibera y oCTBapemwy Noceule KpUBUYHOT Jieia YYeCTBY]y U ipyTa
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onpebeHa sinLa, Te U J1a je U3 TOT Kpyra U U3BpLIMJIAL, KPUBUYHOT Jiesa. Tek y
CJIy4ajy oCTOjama BUlle JIMILA KOjU CBOjUM paZkhaMa JOIPUHOCE OCTBapemny
nocJieivle KpUBUYHOT JleJia Y3 Cy6jeKTUBHU U 00jeKTUBHU eJieMeHaT (Be3y)
MIOCTOjU Cay4YeCHUIITBO y KPUBUYHOM IIPaBY.

Cay4eCHHUIITBO je MHCTUTYT OMILITET JleJla KPpUBUYHOT paBa ¢paKyJITaTUBHOT
kapakTepa. To 3Ha4yu /1a y NpoIecy OCTBapeha KPUBUYHOT JieJia MOXKe, aJIu He
Mopa 06aBe3HO Jla yUeCTBYje BUllle Juna. Mi3yseTak oJf oBOr mpaBuJia IOCTOjU
y CJIy4ajy Hy»KHOT Cau3BPIIUJIALITBA IJle KPUBUYHOT Jles1a YOILITe HeMa, aKo
3aKOHOM oJipeheHy pajiiby U3BpLIekha HUCY IpeAy3esa HajMakbe 1Ba UJIM BUILE
auna. [logcTpekaBawe U NoMarakwe NpeJCTaB/bajy CAyYeCHUILITBO Y YKEM
CMUCJY, AOK Cay4YeCHUIITBO y MUPEM CMHUCIY 06yXBaTa: Cau3BPLIMJIAIITBO,
NoJICTpeKaBae U noMarame. Hajuemrhe ce y3 U3BpIIMJIAIITBO jaB/ba CAMO
jenaH, a U3y3eTHO BUllIe 06JIMKa CayYeCHUIITBA.

CBe 0oBe BpCTe cay4eCHHUIITBA MOTY, aJIld He MOPajy Aa M0CTOoje NPUJUKOM
M3BpLIEHa CBAKOT KPUBUYHOT Aesia. Hajuennhe ce y3 U3BPIIUIALITBO 110jaBJbyje
caMo jeJiHO, a U3y3eTHO BHUIlle 06JIMKa cayyecHUIITBA. Ho, y cBakoM cayyajy
Ccay4yeCHUIITBO je aKLeCOpHe IPUPO/ie, IITO 3HAa4H [ja 3aBUCH O/, U3BPLIEHOT UJIU
MOKYyIIaHOT KpUBUYHOT JeJa. HauMe, 3a 0r0OBOPHOCT caydyecHHUKa ce IpeMa
M POKO NpuxBahieHoj aKI[eCOPHOj, 3aBUCHO] MJIM MOHUCTHYKOj TEOPHjU 3aXTeBa
Jla je U3BpIIMJIAL, U3BPLIMO KPUBUYHO [i€JI0 Y NOTIYHOCTU UJIH JeJIUMUYHO
(xkaZia MOCTOjU MOKYIIAj), OAHOCHO /A je Mpey3eo0 AeJaTHOCT Koja yJias3u y
KpUMHUHaJHY 30HY (MapjanoBuk, 1998: 240-241).

Ho, To HMKaKo He 3Ha4U la cay4yeCHULM O roBapajy 3a paby, O4HOCHO 3a J1eJI0
nsBpurona. OHo je caMo Hy»aH yCJIOB, HY>KHa NIPeTIOCTaBKa 3a [OCTOjamke
caydecHUIITBA. To je caMo nocsiefuLia YNHEHULE 1A Ce He MOKe y4eCTBOBAaTH
y HeueMy IITO He MOCTOjH, y HeueMy IITO joul HUje ocTBapeHo (CTojaHoBHA,
2000: 228). Haume, Mmoke ce yak pehu /1a Ta ak1leCOPHOCT, OJHOCHO 3aBUCHOCT
YU MpOU3UJIa3u U3 caMe CYLITUHe, IojMa U NpUpoJe caydyecHULITBA. be3
M3BpIIMOLA HEMA HU NOJACTPeKaBawka, HUTHU oMaramwa. Cay4yeCHHUIITBO Kao
06JIMK 3aje JHAYKOT y4eliha BUllle INIIA ca U3BPLIMOLEM Y U3BPILEHY KPUBUUHOT
Jles1a je Moryhe caMo /10K JieJ10 HUje JOBPILEeHO, 0JHOCHO 0K Noc/aeUlla HUje
HacTymnuJa. Tako KoJ, TpajHOT KPUBUYHOT JieJla cayyeCHUK MOxKe Jla IpeJy3Me
pajAmy caMoO [OK Tpaje NPOTUBIPABHO CTalke KOje je U3a3BaHO pajHOoM
KpUBUYHOT fiesa. KoJ c/io’KeHOT KPUBUYHOT JleJla CayuYeCHUIITBO je Moryhe
caMo JI0K HUje ocTBapeHO 6uhe Apyror KpUBUYHOT JeJjia Koje yJaa3u y OBy
KOHCTPYKILHMjy Ha 6a3u NMPUBUAHOT peasHOT cTHlaja. Koa KpUBUYHUX Jesia
JOTHIAja, cayyeCHHUK He MOoXe Jja oZropapa 3a NpeTX0JAHO KPUBUYHO JieJI0
y KOMe je 6HO0 MoACTpeKay UM ImoMarady 4 3a JieJIo Koje ce ca ’bUM HaJa3u y
JoTulajy 6yayhu na ogrosapa camMo 3a NpeTX0HO JeJo.
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Byayhu fa ce cayyeCHULITBO MOXe jaBUTH y BUllle 06JIMKa, TO je IOTPebHO
oJlpeIUTH BbUX0B Mehyco6HU oiHOC ¥ Be3U ca cTunajeM. Tako cy Mmoryhu
WJeaslHU U peasiHu CTULAj NOACTPeKaBawka U NoMarakma ako jelHO JiMIie ca
jeaHOM (Mlea/iHU CTUILAj) UJIM Ca BULIE paiby (peasHU CTULAj) CTBapa OLJIYKY
3a U3BplIEHE BUIlle KPUBUYHUX JeJia (IoACTpeKaBame) UJIHU aKo IIoMaxe y
M3BpLIEeHYy BULIe KPUBUYHUX JeJsia (moMmarame). Takohe je moryh u ctuiaj
pPasIMYUTUX 06JIMKA CayyeCHUILITBA aKO Ce Ha pa3JIMUUTE HAYUHE YUeCTBYyje y
M3BpILIEY BUIIE KPUBUYHUX JieJ1a. AKO Ce ITaK paZiy 0 IPOAYKEHOM KPUBUYHOM
JleJ1y ca pa3JIMYMTUM 00JIMIIMMa yYeCTBOBaKA y M0je JUHUM JleJIMMa, OH/Jia ce
y3UMay 003up HajTeKHU 00JIMK cayyeCHULITBA 3a IpaBHY KBaJMPUKaLUjy JeJa.
MebhyTHM, He MO>Ke a TOCTOjU CTULAj U3MeDy Noje AUHUX 06JIMKA cayYeCHULITBA
y U3BPLIEHY UCTOT KPUBUYHOT JieJia, Beh ce 0ATOBOPHOCT caydyeCHUKA yTBphyje
npeMa HajTexxeM 06JIMKY yuyeliha y ocTBapeHoM JeJ1y. Tako cau3BpIIUJIALITBO
ancopbyje nojcTpeKaBaBme U IOMarame, a o CTpeKaBame ancopbyje noMarame.

2.2. llojam cayyecHuwmaea y ynopedHomM Kpueu4Hom 3aKoHodascmay

3a pasJiMKy 0o/ KpUMBUYHUX 3akoHa Yy bocHu u Xepuerosuny, lpHoj 'opy,
XpBartckoj, CioBeHHju, MakejoHHUjHU 1 CpOUjHU, KOjU UBPUYUTO He Jle QUHHUIILY
1ojaM cay4eCHUIITBA, Beh onucyjy nojejHe lerose 06J1MKe U yCJI10Be KPUBUYHE
O0/IFOBOPHOCTHU U KaXKHbUBOCTHU Cay4YeCHHUKA, y YIIOPeLHOM KPUBUYHOM I paBy
nojeJUHU cCaBpeMeHHU 3aKOHHU (L) Aajy nojaM OBOT UHCTUTYTA.

KpuBHUYHHU 3aKOHUK AycTpHje y 4. 12. ogpebyje 1a KpUBUYHO J1eJI0 MOXKe
M3BPLIMTHU He CaMO HelloCcpeJHU U3BpILIMJIall, Beh U cBaKo Ko Apyror HaBe/ie Aa
ra U3BpILIU MJIH KOjUu JIoTIpUHece keroBoM u3sBpiiewy (Foregger, Serini, 1989:
20-21).

KpuBrunu 3akoHuk Hemauke y 4J1. 25. CT. 2. cay4yeCHUIUTBO JePUHULIE KA0
ydeurhe Bullle JTMIIA KOjH 3aje JHUYKH YYMHE KPUBUYHO JieJ10%.

KpuBuunu 3akoHUK lllnanuje y 4. 29. neduHuiie nojam cayyecHuka. Tako
Ce Kao cay4eCHMIIM CMaTpajy JIMLA Koja y4eCTBYjy Y U3BpILIEHYy KPUBUYHOT
JleJia, Kao U JiMlia Koja npeAy3uMajy [eJaTHOCTHU Koje MpeTX0/e U3BPLIehY
KPUBUYHOT JleJla U Ha Taj HAYMH Y4eCTBYjy y OCTBapemy KPUBUYHOT JeJa
(Ky3mernoBa, PemetTHukos, 1998: 20).

KpuBuyHM 3ak0oHUK PHUHCKeE ¥ TeTOM MOTJIaBJ/by 1101 HA3UBOM: ,CayuyecHUIITBO"'
y ofesbKy 1. neduHHIIEe cayyeCHUIITBO Kao CJAy4aj Ka/Jia [Ba UK BUIIIE JIMIA
y4rHe KPUBUYHO [IeJI0 3aje/IHO, A Ce TaJla CBaKHU 0/ IbUX KaXKibaBa Kao
okpuBsbeHU (KpuBokanuh, 2005: 220).

1 StGB, Strafgesetzbuch, 50. Auflage, Munchen, Beck-Texte im dtv, 2012. p. 19.
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Y. 32. KpuBuyHor 3akoHuKa Pycke ®esiepanuje onpehyje caydyecHUIITBO Kao
YMHUILJ/bAjHO 3ajeJHUYKO yyelnhe ABa UJIM BUILE JIM1A y U3BPLIEHY KPUBUUHOT
nena (Papora, 2008: 197-199).

KpuBuuHU 3akoHUK EcToHuje y 4i. 17. cay4yecHULITBO JlebUHHUILE KaAO
YMUII/bAjHO 3aje JHUYKO yuelllhe [Ba UJIU BUIIE JIUIA Y U3BPIIEHY KPUBUYHOT
neJua (3aneBaJsioB, MaH1eB, 2001: 56).

Ha cinyaH HauKMH y 4. 26. 10jaM caydecHUIITBA ojipeDhyje u KpuBUUHY 3aKOHUK
Ykpajuse. [IpeMa 0BOM 3aKOHCKOM pelllely Cay4eCHULITBO je YMUIIJbajHO
3ajeIHUYKO yuelihe HEKOJIMKO JIMIA Yy U3BpLIehy KpuBUYHOT Ziesia (KopikaHckuj,
1997: 22-23).

[Ipema 4. 20. KpuBru4HOTr 3aKOHUKA JleTOHUje, cayuyeCHUIITBO NMpeJcTaB/ba
YMUII/bAjHO YUIbEE UJIN Heulbehe oapeheHor na, Koje HeMa CBOjCTBO
HelnocpeJHOr U3BpLIKoOLa, Beh cayuyecHUKa, KOjH je 3ajeJHO ca JpyTrUM JULEeM
(causBpiuMoLeM) yueCTBOBAO ¥ U3BpLIey npecTynHe pasamwe (Lukashov, Sar-
kisov, 2001: 59-60).

UsaH 65. KpUBHUYHOT 3aKOHMKA JalaHa [o/i CayYeCHUIITBOM CMaTpa aKo JIKIle
3ajeIHO ca APYTUM yYeCTBYje Yy KpUBUYHOM [leJTy YHja CTPYKTypa 3aBUCH O]
JIMYHOT ToJ10’kaja yuynHuona (Kopo6ees, 2002: 60-62).

KpuBuuHu 3akoHuk HP Kune y 4. 25. ofipehyje na cay4yecHUIITBO MOCTOjU
Ka/ia /iBa UJIM BULIE JIMLA YA PY>KEHO Bplie KpUBUYHO AeJio (Paglee, 1998: 17).

3. 06/1MIM cayYyeCHUIITBA

Ydewrhe Bullle JiMIla Y OCTBapemy KPUBUYHOT Jiesla MOKe OUTH peasu30BaHO
Pa3JIMYUTUM [IeJJATHOCTHUMA, y PA3JIMYUTOM OGMMY U HA pa3JIMUUTE HAUUHE
(Tomi¢, 2002: 85-98). 3aBUCHO 0] BpCTe, IPUPO/Jie U KapaKTepa npejy3eTe
JleJIaATHOCTH, pa3JInKyje ce BUIlle 06JIMKa caydyecHUIITBA. To cy, Hajuemnhe, Kao
y Peny6snunu Cp6uju:

1) causBpIIMIALITBO,

2) noACTpeKaBamwe U

3) nomarame.

Ho, nojegrHa caBpeMeHa KpUBHUYHA 3aKOHO/IABCTBA Ha APyravydju HAa4YWH
pasJiuKyjy 06JIMKe cayyeCHUIITBA.

CausBpuusiaimTeo (uian 33. KpuBuuHor 3akoHuka Peny6uinke Cpouje — K3)?
MOCTOjU Ka/ia BUIIIE JIML[A YYECTBOBAKbEM Y pa/iHbH U3BPILIEHA Ca YMUIL/bajeM

2 ,Cnyx6eHu rinacHUK Peny6sauke Cp6uje”, 6p. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009,121/2012 u 104/2013.

162



J. JoBameBuh | cTp. 157-168

WM U3 HexaTa 3ajeJHUYKH HU3BplLIe KPUBHUYHO JeJ0 UJIH OCTBapyjyhu
3ajeJHHYKY OJAJIYKY JAPYrOM pajkbOM Ca YMULI/bAjeM GUTHO JONpPHUHECY
M3BpILUEHY KPUBUYHOT JieJa. OBO je je JUHU 06JIMK cayyeCHULITBA KOjU Ce MOKe
WM3BPLUUTH Ca YMUIL/bAjEM UJIU CA HEXATOM.

[ToxcTpekaBamwe (4aaH 34. K3) nocToju y cay4ajy yMHUI/bajHOT HaBOhema,
noJicTpeKkaBamwa Jpyror Julla Ha WU3BplLIele KpUBUYHOT Jesia. OHO ce
CacTojUu y MCUXOJIOLIKHUM JeJaTHOCTHMA YTULlaka Ha BOJbY APYror Jula
Koje ce MaHUeCTyje Yy CTBapamwy HOBe UJHM yuBplUIhuBawy nocrtojehe, aau
HeJI0BOJbHO YBPCTe U KOJieb/bUBe 0JJIYKe KOJ ApYyror Juna (IoACTPeKHY TOT
WJIM U3BPLIMOLA) 1a Tpey3Me JeJJaTHOCT KOojoM he U3BPLIMTH KPUBUYHO JIeJ10.

Hajos1a>ku 06JIMK caydyecHUIITBA je moMaramwe (4aH 35. K3). OHo nocToju y
CJIy4ajy yMUILJ/bajHOT IOMarama pyroM JIMLY Y U3BPIIEHhY KpUBUYHOT Jea. To
je IeJIaTHOCT KOjoM Ce ZIONPHUHOCH JPYTOM JIMILY J1a YOIIITE U3BPILIU KPUBUYHO
JleJI0 MJIM [1a Ta U3BPLIY GPiKe, JIAKIIE U jeJHOCTABHUj€e UJIY /1a TI0CJIe U3BPLIEHOT
KPHUBHUYHOT JleJla OHO OCTaHe HEOTKPHUBEHO, 3 KPUBUIIA HerOBOT YYHHUOIA
HeJloKka3aHa. OHO ce cacTojH y CTBapamby yCJI0Ba U IPETIOCTABKHU JPYTOM JIUILY
(MOMOTHYTOM WJIM U3BPILIKOILY) /la IPeAy3Me pajiiby U3BPIIeHha KPUBUUHOT
Jena. Papma nmomarama Huje y3pokK, Beh je camMo yc/I0B HacTyIesie NOCAeSULE.

HoBo KpuBUYHO 3akoHOAABCTBO Peny6uinke Cpbuje Bulle He mpeaBuba
OpraHH30Bakbe 3JIOUMHAYKOT yApYyKeka Kao 06JUK caydecHUHIITBA. OHO
je paHuje (y BpeMe Ba)kewa KpUBUYHOT 3aKoHoaBcTBa COP Jyrociasuje)
MOCTOjaJIo y CJIy4ajy OpraHu30Batba BUIIE JIMIA Y HEKU 06JIMK 3JI0YMHAYKOT
yApYKela pajiu U3Bpliekha KPUBUYHUX Jlesia 06yxBaheHHX 3/I0UMHAYKHUM
(KpMMHUHAJJHUM) MJIAHOM.

Ho, y nocebnom pesny KpuBUYHH 3aKOHUK, Ka0 KBaJUPHUKATOPHY OKOJHOCT
3a KOjy NpOIUCYje CTPOXKUje KaxKibaBambe KoJ, MojeJUHUX KPUBUYHUX JeJ1a,
NPOMNKCYje U3BpLIehe KPUBUYHOT Jiesia 0J] CTpaHe rpyle Ujau opraHu3oBaHe
KpUMUHaJHe Tpyne. Y cmucay 4i. 112. ct. 22. K3 rpyny 4yvHe HajMakbe TpU
JIMLa Koja cy IoBe3aHa pa/iu TPajHOr UJIU OBPEMEHOT BpLIekha KPUBUUHUX
Jles1a, Koja He Mopa Jla ©Ma JebHUHKCaHe YJIOoTe CBOjUX Y/1aHOBA, KOHTUHYUTET
YJIAaHCTBA UJIM pa3BUjeHy CTPYKTYpy. [IpeMa ucToj 3aKOHCKOj oApeadH, anu
y cT. 35. KpuBHUHU 3aKOHUK o/ipehyje u 1ojaM opraHu3oBaHe KPpUMUHAJHE
rpyne. To je rpyna o Tpu WJIM BUIIE JIMLA KOja IOCTOjU oJpeheHo BpeMe U
JleJlyje CIOpa3yMHO y LJUJbY BplLIeka jeJHOT UJIU BUllle KPUBUYHUX Jiesia 3a
KOja je mponucaHa Ka3Ha 3aTBOpa O] YeTUPU rOZJMHE UJIM TeXa Ka3Ha, paju
HenocpeHOT UJIU MOCPeJHOT CTUllakba GUHAHCHjCKE UJIH Apyre KOPUCTHU
(Cumuh, Tpewmes, 2010: 95).

Y nmpaBHOj TEOPHjU Cy MO3HATE U ApyTe Jeobe cayyeCHUIITBA. Tako ce MOry
youuTH caeaehu o6aunu caydecHuiTsa (Petrovié, Jovasevic, 2005: 251-253):
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1) npeMa BpeMeHy IpeJly3uMatba pajibe pasJiuKyje ce: a) cayyeCHUIITBO Koje
NpeTX0JH pajaMa usBpmuona (concursus antecedens), 6) cay4ecHULITBO
y TPEeHyTKYy HU3BplIelma KPUBHUYHOI Jesa (concursus concomitans) U B)
Cay4yeCHULITBO M0OCJe U3BPIIEHa KPUBUYHOT JieJia (concursus subseqgens),

2) mpeMa BPCTH IpeAy3eTe pajiibe YNbeha UJIN HeUubeha, CayuYeCHUIITBO
MoOXe J1a 6y/ie: a) aKTUBHO — KOje ce Ipe/ly3uMa pa/IlbOM YHbeka, TO3UTUBHOM,
aKTUBHOM JeJiaTHoluhy (concursus positivus) u 6) HeraTUBHO — Koje ce
npejy3uMa pajlbOM HEYHIbeHa, NMPONylliTalkha, HEeraTUBHOM, MAaCHBHOM
JesaTHolthy (concursus negativus),

3) npeMa MOryhHOCTH OCTBapemha, CayuyeCHULITBO MOXe OUTH: a) GaKyJTaTHBHO
(concursus facultativus) u 6) o6aBe3HO (concursus necessarius) u

4) mpeMa KapakTepy U CTeleHy CyGjeKTHUBHe Be3e uM3MeDhy caydeCHHKa,
Cay4eCHHUIITBO MOXe /1a 6y/ie: a) 06MYHO cay4yeCHUIITBO, 6) cay4yeCHULITBO
M0 MPEeTXOHOM CIIOPa3yMy U B) cayuyeCHHUILITBO CBOje BpcTe (sui generis).

4. O,Z[I‘OBOpHOCT U KA KBbUBOCT Cay4Y€CHHUKaA

OATrOBOPHOCT M KaXKHHUBOCT Cay4yeCHHKA 3a OCTBApPEHO KPHUBHUYHO JEJI0
ce 3aCHMBA Ha MCTUM IMPUHIMIKMMA U MPaBUJIMMa Ha KOjuMa ce 3aCHUBA U
OZITOBOPHOCT WU KaXKHHUBOCT U3BpIIHona. To 3HAa4YM Ja je mpeTHocTaBKa
O/ITOBOPHOCTH Cay4deCHHUKa J1a je CBOjy ZIeJIaTHOCT MpeJy3e0 CKPUBJbEHO (ca
BuHouthy): 1) aa je ypauyH/buUB, 2) a je paZiby NpeAy3eo ca yMUllbajeM (a
KO/ CAau3BPIIMJIALITBA U Ca HeXaToM) U 3) Jia je 60 CBeCTaH UJIH GHO JyKaH
Y MOrao 6UTH CBECTaH /ia je [eJio YMjeM U3BPLIEY AONPUHOCH 3a6pameHO.

OATroBOPHOCT cayyeCHHUKa 3a OCTBAPEHO KPUBUYHO [1eJI0 je JIMUHe NIPUpo/e.
To 3Hauu Aa cayyeCHUK OJroBapa CaMOCTAaJHO U JIMYHO, OJHOCHO HheroBa
OJTOBOPHOCT Ce HE M3BO/IU, HE 3aBHUCH 0] 0/ITOBOPHOCTH U3BPILHUOLA KPUBUYHOT
Jles1a, HUTH 01 0[ITOBOPHOCTH OCTAJIUX caydecHUKA. OTOBOPHOCT caydyeCHUKA
je Be3aHa caMo 3a IpeJy3UMake pajilbe U3Bpllema 0/, CTpaHe U3BpLIMOLA
KPUBUYHOT JieJ1a U TPOy3POKOBAHY NOCe/ 1LY, aJ1d OHA HUje Be3aHa 3a e 0By
O0ZTOBOPHOCT, Ka0 HU 3a OATOBOPHOCT OCTaJIUX caydyecHUKa. OCHOBHU KOju
HCKJbY4Yjy KpUBHULY U3BpLIKOLA (yC/ie[ HeypauyH/bUBOCTH, HEOZ,0/bUBE CUJIE,
CTBapHe UJIU IpaBHe 3a6.J1y/ie), He UCK/bYUYjy KPUBUYHO JleJI0 Cau3BPIIHOLA,
Mo/iCTpeKaya Uy noMarada KoJj Kora KpuBuiia noctoju (4. 36. ct. 2. K3).

CausBpuual je 0ATOBOPaH 3a M3BPILIEHO KPUBUYHO JEJI0 Y TpaHHULaMa
CBOra yMHUlIll/baja UJIM HEXaTa, a IoACTpeKay U noMaray y rpaHuljaMa cBora
yMHUILL/baja. ToO je ropwa rpaHulia BbUX0Be OATOBOPHOCTH U3HA/J KOje OHU He
MOTr'y Jia OAroBapajy. 3Hauu Jia je cayuyeCHUK O0JFOBOPAH 3a MocaeJULy KOjy
je Mpoy3pOoKOBao U3BPIIUJIALL CAMO aKO je oHa 6uJia obyxBaheHa HeroBUM
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YMHUIIJ/bAjeM U TO Y OHOM OBGJIMKY y KOMeE jy je OH caM U peJBUAEe0. YKOJIHUKO
W3BpIINJIAL, OCTBApPU TeXXe KPUBUYHO [JIeJI0 UCTEe BPCTEe 0Ji OHOra Koje je
NpeTxoZHO 6us0 06yxBaheHO yMUIll/bajeM caydecHUKA (KBaHTUTATHBHU
eKClec), 3a Wbera cay4yeCHUK He 0JiroBapa, Beh 3a OHO JlaKllle /leJIo Koje je 1o
HBEr0BOM YMUIL/bAjy Tpebasio Aa 6y/ie OCTBAPEHO.

AKo je mak U3BpIIKJIAL, U3BPILIHO JIAKIle KPUBUYHO JIeJIO 0/ OHOT Ha Koje ce
NoJicTpeKaBakbe U/ IoMaramwe 0JJHOCH, a Koje 61U 6110 ’hbuMe obyxBaheHO
(HeraTUBHM KBAaHTUTATHUBHU €KCIleC), TaJla Ce caydyeCHUIM Ka’KhaBajy
3a KPUBHUYHO /IeJI0 KOje je CTBAapHO U YUYUILEHO, OCUM Yy CJYy4ajy ako 6u ce
MO/ICTPeKayd CTPOKe Ka3HHO 3a CJy4aj HeycCIeJior noJicTpekaBama (4. 37.
K3). Ho, moryhe je ma u3Bpuuial U3Bpuivd KpUBUIHO J1eJI0 KOje YOI Te HUje
6uJsio o6yxBaheHO yMHUIIJ/bajeM MOACTpPeKaya UM NoMaraya (KBaJUTAaTUBHU
eKCIlec), y KOM C/Iy4ajy U HeMa OITOBOPHOCTH caydeCHHKa.

Jloma rpaHula o4roBOPHOCTH CayyeCHHUKa je CXOZHO aKLeCOPHOj TeOpHjU 06UM
Y UHTEH3UTET U3BPLIEHOT KPUBUYHOT JeJia O CTpaHe u3Bpiuuona. Haume,
aKo M3BpUIMJAL, NPOy3pOKYje JlaKlle KPUBUYHO JJIE0 OJ OHOT Koje je 61JI0
ob6yxBaheHO yMHUIlI/bajeM caydeCHUKA, CAyYECHUK Ta/ja 0JroBapa 3a JeJio Koje
je U3BpILMJIAL] HEIOCPEHO OCTBAPHO, @ He U 3a [leJ10 Koje je 6110 obyxBaheHO
weroBuM ymuisbajeM (Foregger, Serini, 1989: 56). AKO je KPpUBUYHO [€JI0
0CTaJo y NOKyIlajy, TaZa ce MoACTPeKay ¥ IoMaray KaXkibaBajy caMo 3a IOKyL1aj
KPUBHUYHOT JleJ1a, 0CUM Y CJIy4ajy HeyCIeJsor MoICTPeKaBambha.

JINYHU OJHOCH, CBOjCTBA M OKOJIHOCTH ycCJeJ, KOjUX 3aKOH [03BOJbaBa
ocJsio60heme o/1 Ka3He UJIM KOje YTUUY Ha oJjMepaBate Ka3He, MOT'y Ce Y3eTHU
y 063Up caMO OHOM H3BPIIHOILY, CAU3BPIIHOILY, IOJCTPEKAYY UJIU IIoMarayy
KOJ| KOjer TaKBU OJJHOCH, CBOjCTBA U OKOJIHOCTH NocToje (4. 36. cT. 3. K3). ¥
CJIy4ajy, mak, fia Cy JIMYHU OJTHOCH, CBOjCTBA U OKOJIHOCTH GUTHO 00eJexje
KPUBUYHOT JleJia, TaZla OHU He MOpajy Jla I0CToje Ha CTpaHM N0 CTpeKadya uiu
nomaraua, Beh je J0BOJbHO [la MOCTOje HA CTpaHU U3BpIuHona. [loacTpekayy
Y [loMarady Koju HeMa TaKBO JIMYHO CBOjCTBO CYJ MOXe Y6JIa>KUTH Y 3aKOHY
NPONKCAaHY Ka3Hy.

5. 3akJ/pydak

Cay4eCHHUIUTBO IpeACTaBJ/ba BaXKaH UHCTUTYT ONLITET JleJla KPUBUYHOTL ITpaBa.
TrM npe WITO HA OBAj HAYUH BUILE JIULA YAPYKY]Y CBOjy KDUMUHAJIHY EHEepPTHUjy
y LlMJ/by OCTBapema 3abpatkbeHe KPUBUYHOIIPABHO peJleBaHTHe MocaeJULe.
To 3Hayu fa y Npoy3poKOBawy KPUBHUYHONPABHO peJsieBaHTHE MocJjeAulie
Yy CMHUCJIy IPOMEHEe WJIA CTamwa y CII0OJbHOM CBeTy IpeAy3uMameM pajmbe
YUHeHbha W/ Heudibewa MoXe Jla y4ecTByje jelHO UJIM Bulle snna. Kaga y
W3BpLIEY KPUBUYHOT Jlesla y4YeCTByje CaMo jelHO JIMLEe — U3BpIIMJaL, Taja
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MOCTOjU je JUHCTBEHO KPUBUYHO J€J10 (COJIMTAPHU KPUMHUHAJIUTET). A KaJja y
M3BpILIEHY KPUBUYHOT JieJ1a yYeCTBY]y ABa UJIW BUIIe JIUIA JIUIA, Ta/1a TIOCTOjU
Cay4eCHULITBO (KOJIEKTUBHU KPUMHUHAJIUTET).

Jluua Koja cBOjuUM [leJIaTHOCTHMa, €a jeZJHOM UJIM Ca BULIEe pafbH, y UCTO WU
pa3/JInIATO BpeMe, Ha UCTOM UJIU PA3JIUYUTHUM MECTUMA OCTBAPYjy KPUBUUHO
JleJ10, Ha3uBajy ce cayuyecHUn . To 3Ha4H /1a je cayyeCHUIITBO 06JIMK yyeniha,
napTULMIIalMje BULIe JIULA Y OCTBapey NMocjeulle KPpUBUYHOT Jesa WU
TO je CTULAj BUILIE JIUI[Aa Y UCTOM KPUBUYHOM /Jlesy. CBa oBa JiMla Aajy CBOj
JOMPHUHHUOC U3BPLIEHY KPUBUYHOT JleJia, JONPUHOC KOjU Ce 3allpaBO CacTOju
y cay3pokoBamwy nocJsenune. To je cTULaj BULIe JMLA Y OCTBapewY jeJHOT
KPUBUYHOT JieJia.

Ho, mopej Tora, cayuecHULITBO NpeACTaB/ba He CAMO oce6aH 06JIMK U3BPIIEHA
KpPUBHUYHOT JieJia, Beh U moce6aH 06JIMK KPUMUHAJIUTETA — KOJIEKTUBHU UJIU
OpPraHM30BaHHW KPUMHHAJUTET KOjU je 3HATHO OMACHHjHU OJ COJHUTAPHOT
(mojemuHavyHOT) KpUMHUHaUTeTa. OBaj KpUMUHAJIMTET NIPeJCTaBJba, 3aMPaBo,
KyMyJIallijy KpUMUHAJIHe eHePrHje, 0JHOCHO 3JI0YMHAYKe BOJbe 300T CBECHE U
BOJbHE 3/[py?KEHOCTH BUIIIE JIMIA Y OCTBAapUBay KPUBUYHOT Ziesia. JIOTUYHO je
Jla KpUBUYHO /IeJI0 U3BPIIEHO 0/ CTPaHe BUIIE JIMI[Aa Meha KapaKTeP Py LITBEHe
OMAaCHOCTH U3BpIIeHe pajitbe OyAyhu a cayyeCHULITBO NPOAYG/bYje TEKUHY
KPUBHUYHOT Jlesia IpU oJipeheHuM ycioBuMa.

Y npaBHOj Teopujy, ajJu U y YIOPeAHOM KPUBHYHOM 3aKOHOJABCTBY, Ha
pasMuKTe HauYKMHe ce o/ipehyjy mojamM v 06JIUIM cayueCHUIITBA, KA0 U HAYUH,
rpaHuUlle U OCHOBU KPUBUYHE OZITOBOPHOCTH U KaxKihaBakba caydyecHUKa. [Ipu
TOMe je 0] 3Hayaja Ja ce paJi 0 CBECHO U BOJbHO Npey3eToj cay4eCHUIIKO]
pajbu (YMHUIbAj) KOjoM ce y 61JI0 KOjoj MepH, Ha 6GUJIO KOjU HAYUH JOTIPUHOCH
OCTBapemy Mocjaeuie KpUBUYHOT Jles1a, 6HUJI0 Kao Y3POK (Cau3BPILIUIALITBO
Y NOJCTPeKaBak€e) UJIU Ko yCJ0B (MoMarame).
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Complicity in the Contemporary Criminal Law
Summary

A criminal offence may be committed by a single person or it may include the
participation of a number of people. In the latter case, it gives rise to criminal
complicity. Criminal complicity implies that there is a number of persons who are
either physically or mentally, directly or indirectly involved in the criminal activity,
either in the same or in different locations. All the persons who take part in the
joint action are called accomplices, whose collaboration is a significant factor in
the commission of crime. However, complicity is not just a specific criminal offence
including a number of persons whose collaboration has produced some consequ-
ences punishable under criminal law; it is also a special form of crime - collective
crime, which is much more dangerous than individual crime. Depending on the kind
of criminal activity as well as the mode of participation and collaboration in the
activity, there are ample types of complicity. In this paper, the author analyzes the
concept, characteristics, contents, types and specific features of the criminal act
of complicity in the contemporary criminal law.

Key words: criminal offence, multiple participants, complicity, intent, criminal
liability, punishment.
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Abstract: In this paper, the author analyzes the process of establishing a
system of fundamental values in the rule of law in the context of constitu-
tional discontinuity by exploring the concept of representative mandate as
a basic constitutional principle in new democracies. The first part contains
general considerations on the relationship between the constituent power
and the fundamental values, as well as the (non)legal factors which should
provide both for the establishment of constitutional rules and their inter-
pretation for the purpose of upholding the fundamental values. The subject
matter of analysis in the second part are citizens’ value judgments on the
representative mandate, which point out to the evolutive pattern underlying
this principle both in the developed and in the developing democracies.
Taking into account a discrepancy between the existing and the proclai-
med constitutional system in Serbia, the third part of the paper contains
a proposal for instituting a set of prospective constitutional measures to
support citizens’ value judgments on the representative mandate.
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1. Introduction

The adoption of any new constitution is based on the assumption thatit rests on
the principle of legitimacy, which is two-fold: first, the legitimacy of the formal
process of adopting the constitution and, second, the legitimacy of establishing
a general normative framework for a prospective development of a system of
fundamental values. The constitution establishes “a morally superior set of
values, rights and principles”, which are the guiding principles of social and
political life (Pasquino, 1998, p. 45). Hence, the constitutional and the value
system may not be observed in isolation because they are largely interrelated
and complementary. Nor may the circumstances in which the constituent power
creates a framework of a fundamental value system be observed without taking
into account a range of diverse (non)legal factors which contribute to shaping
the constitutional principles and their interpretative evolution.

Being the cornerstone of constitutional democracy, the constitutional princi-
ple of representation is one of the fundamental values which deserve special
consideration. Given the fact that this principle and the entire system based on
the separation of powers are necessarily subject to change even in traditional
(developed) democracies, the confusion and disorientation encountered by new
democracies (such as Serbia) in the process of shaping citizens’ value judgments
is by far more substantial. The Serbian scholars have beencaught in the trap of
trying to “defend” the liberal principle of free parliamentary mandate, which
made citizens suspicious and distrustful towards the entire value system pro-
claimed under the Serbian constitution.

2. The Constituent Power and the System of Fundamental Values

Being interpreted by the constitutional judicature and perceived in the constitu-
tional theory as a presumption of the legal order, constitution articulates some
fundamental values which reflect the attitude of the constitution founding fra-
merstowards the system of fundamental values. Although the constituent power
should be ideologically neutral in performing its constitutional function, it may
not be value-neutral. In the opinion of K. Hesse (Hesse, 1982: 4), the conception
of “values” (Wertordnung) gives rise to ample questions, such as: what the con-
stitution norms as a value, why and to what extent the constitution builds the
“system”, how the constitutional change can be justified and how extensive the
change may be, particularly in terms of the established “value system”?

Traditional democracies constantly pose these questions and reassess the
answers to these questions. However, the multifaceted problem is additionally
complicated in the circumstances when one system of values is substituted by
another. Questions keep piling up in the event of constitutional discontinuity,
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when there is no possibility to provide for a “peaceful” transformation of value
standards which are commonly associated with continuing interpretation of
constitutional principles. The written constitution is not subject to constitutional
change only through constitutional revision; the change also implies an evolution
in understanding and interpretation of the basic constitutional principles.! The
interpretative evolution involves the need to upgrade the basic constitutional
principles, thus providing for a more rational communication of fundamental
values embodied in the constitutional and political culture.

In new democracies, the constitutional theory and jurisprudence have encoun-
tered a new dilemma: which value standards should the constituent power be
governed by when drafting a new constitution, and what are the boundaries of in-
terpretation of constitutional principles in case of constitutional discontinuity??

The Serbian constitutional theory is still probing for answers to these questions,
which are also pertinent to many other Eastern European countries. At the end
of the 20™ century, the constitutional transformation of Serbia ensued on mul-
tiple scales after breaking away from the socialist system of government, which
featured a specific horizontal and vertical organizational structure of the state.
Despite the attempts of the constitution framers to ensure the constitutional
continuity by adopting the new democratic constitutions (1990. and 1992)), it
was evident that the value system had to be rebuilt from scratch. Nowadays, after
several constitutional and political changes, the Serbian governing authorities
seem to have lost their bearings in the search of the basic value standards.?

On the basis of the historical and comparative experience, a possible solution may
be to reconsider the two obvious alternatives. The first option implies that the
constitutional system shall return to the roots of liberal constitutionality; this
model had been the predominant model of constitutional design in Serbia from
the early 19 century. Another option would be to skip the phase of constitutional

1 G.Burdeau points out that the evolution of a written constitution may be significant in
terms of generating the conditions in which the constitution is applied and interpreted.
(Burdeau, Hamon, Troper, 1995: 51)

2 Theterm “discontinuity” is used here to denote not only the disruption with the previous
legal order but also with the established value system. In that context, we consider that the
countries which traditionally develop the model of democratic constitutionality endeavor
to ensure the continuity of both the legal and the value system.

3 Ten years after the adoption of the democratic constitutions, Lidija B.Fleiner explained
it as follows: “The first ten years of transformation have convincingly demonstrated that
- due to the historical context within which the democratic transition is taking place in
Central and Eastern Europe - a liberal constitutional and democratic design for itself does
not necessarily create a democratic polity properly taken, which functions under the rule
of law.” (Fleiner, 2001: 33)
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liberalism and directly employ the rules of the developed constitutional welfare
state. Resting on the separation of powers and guaranteed human rights, the
latter option implies that the constitutional model shall guarantee new values,
such as: multiculturalism, democratic potential of minorities in the political
system, strengthening the constitutional unity through diversity of political
options, and promoting civic awareness considering that there is a lack of per-
ception (and frequently express disapproval) that the national identity may be
regarded as the constitutional identity.

The experiences of countries with much longer democratic tradition confirm
that the dilemma encountered by developing democracies is nothing new. Thus,
towards the end of the 20" century, the British constitutional authorities had a
dilemma about the values underlying a potential revision of the British consti-
tution, particularly concerning the “suitability of the constitution to the political
realities of post-industrialist, multi-racial, multi-party and relatively egalitarian
society”, which Britain had developed into*. In the opinion of Bruce Ackerman,
neither the French nor the British had ever had much faith in the power of the
written constitution to “constrain the democratic politics”. In similar terms,
Ackerman asserts that the contemporary American theory and practice have
moved in the direction of “emphatic provincialism” (Ackerman, 1997: 772).

There is no dispute about the key hypothesis that the genesis of a constitutional
order is not bound by formerly-enacted rules, and that the constituent power
(pouvoir constituante) as the constituting power is not legally bound either.
However, this hypothesis may be considered in relation to other non-legal factors,
such as the constitutional culture and a developed value system; although they
do not have a direct impact on generating a formal legal pattern and selection
of a constitutional model, these factors still significantly shape the modalities
of their application, particularly in transforming the constitutional principles
into laws.®

This aspect of understanding the constituent power rests on the dual conception
of the constitution, which is perceived in the formal sense and in the material
sense. [t was long ago that the constitutional theory determined that the concept
of “constitution” does not imply only a specific form “enveloping” the materia
constitutionis.The French theorist L. Duguit pointed out that a formal constitu-
tion may be misleading because “the facts are stronger than the constitution”.

4 There are opinions that “the new stress on participant attitudes and behavior collides
with values anciently embedded in the political system”. (Turpin, 2002: 5)

5 The actual impact of “the constitutional culture” may be reflected in the emergence of a
fundamental principle or a basic rule which is generated through constant recurrence and on
the basis of a general consensus; consequently, the constituent power may change such arule
(custom or convention) only through constitutional revision. (Maunz, Zippelius, 1994: 37)
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Similarly, American jurists emphasized that the “law in books” is not necessarily
the same as the “law in action”. In addition to the formal (written) sources, a con-
stitution in material sense presumes the existence of some informal (unwritten)
sources, which ensure permanence and stability to the constitution and which
are developed in a specific “value-driven environment”. The German consti-
tutionalists T.Maunz and R.Zippelius pointed out that an on-going process of
creating the constitution over a period of time results in creating a “mature” or
“fully-grown” constitution.® We consider that this phase may be understood in
the broadest sense as a creation of a “mature” constitutional and value system.
The constitutional culture plays a significant role in that context because the
feelings and opinions of the general public support the constitutional princi-
ples to a much greater extent than legal norms including specific content and
sanctions, frequently used as a threat (Turpin, 2002: 5). In the contemporary
constitutional theory, many authors point out that constitutional culture is one
of the essential elements of constitutionalism (along with justice and power).”
Thus, constitutional culture is identified with Ch. Montesquieu’s conception of
“the spirit of the laws” and A.Tocqueville’s conception of “habits of the heart”.

In the process of establishing a new value system, the constituent power cannot
accomplish its legitimacy at once. The citizens’ trust may be earned only through
apersistent effort of the constituting power to develop a system of fundamental
values. In other words, legitimacy rests on the confidence which the constitu-
ting power enjoys at the moment when citizens’ value judgments have not been
developed yet; therefore, it may be more accurate to designate a value system as
alegitimate goal which the constituent power pursues in the course of creating
the constitution as the supreme general legal act. For this reason, the debate on
the adoption of the first/new constitution has to extend to assessing the impact
of non-legal factors on the constituent power, which is not bound by any previo-
us laws. In that context, it may be essential to address the following question:
what is the correlation between the formal constitution and the value system;
in particular, can a value judgment be taken from another legal system and
established under the same pattern just as the formal mechanisms governing
the operation of the rule of law?

6 The terms “mature” or “fully-grown” constitution (“gewachsenen” Verfassung) points out
to its permanent value and prospects (Maunz, Zippelius, 1994: 30). On the other hand, the
British constitutional literature contains an expression “historical constitution”, which also
points out to its permanent value which remained “stuck” in the past (Turpin, 2002: 5) due
to specific circumstances. What these two concepts of constitution have in common is the
content which includes not only formal (written) rules enacted by competent authorities
but also the unwritten rules articulated through constitutional customs and conventions.

7 There are opinions thata good constitution should be a “coherent whole” including three
key elements: culture, power and justice, which are traditionally “at war” but tend to be “in
accord”. (Lutz, 2006: 18)
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In an attempt to provide arguments for a potential response, we must take into
account that similarities generally outnumber the differences among the new
constitutions created in Europe and worldwide in the last decades of the 20,
which was not the case in the early developmental phases of constitutional
history. Whereas the first written constitutions were original works develo-
ped on the grounds of specific origin or particular circumstances in which the
constitutional states had developed, contemporary constitutions include almost
identical constitutional solutions on the separation of powers, human rights and
economic (neo)liberalism. However, the world-wide expansion of democratic
constitutionality does not necessarily entail an equivalent and sufficient de-
velopment of the fundamental value system which is to uphold the rule of law.
This trend of “looking up to others” or replicating the constitutional models of
other states has become almost universal in the contemporary constitutional
context.Constitutional history bears evidence that this trend was also common
at the time when the newly-established states (former colonies) adopted their
first post-colonial constitutions, often replicating the constitutional documents
of the former metropolises®. The consequences of replicating the constitutional
solutions of another state are two-fold: on the one hand, the lack of originality
and a maladjustment to political and social environment yield negative effect
contrary to those that a constitution is supposed to produce; on the positive side,
the attainments of the democratic constitutionality have (thus) been extended to
newly-established systems which tend to develop the value system by engaging
in an on-going interpretation of constitutional rules.

3. Value Judgments about the Representative Mandate

In order to evaluate the achievements of a value system, we may examine the
basic postulates of the rule of law: the principle of the separation of powers and
the guaranteed human rights. These two complementary fields of materiae con-
stitutionis may demonstrate the scope of misconceptions that the constitutional
and political actors may develop about the “values” of constitutional democracy,
which may eventually impede the “defense” of citizens’ value judgments. The
rule of law may be designated as the cornerstone of contemporary constituti-
onal democracy. One of the basic functions of the constitution is to declare the
fundamental constitutional principles, which justify the provisions contained
in other constitutional norms and allow for the interpretation of the constitu-
tion (Burdeau, Hamon, Troper, 1995, p. 52). The countries of underdeveloped
democratic tradition failed to accomplish this principal goal in the earliest stage
of constitutional development (i.e. at the time of introducing the principle of
popular sovereignty in the parliamentary representation system).

8 The process of “globalization of constitutionalism” (Go, 2003: 72) is most prominent in the
development of the post-colonial constitutions in the second half the 20 century.
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Being one of the pillars in the doctrine of parliamentary democracy, the con-
stitutional principle of free parliamentary mandate was put to a serious test in
newly developed constitutional systems. Originally conceived within the fra-
mework of the liberal constitutionality, this principle was subject to significant
transformation in the circumstances of the 20" century multi-party system. As
the number of participants in the representative system increased and the rules
of the political game changed, it could have been assumed that the free parlia-
mentary mandate would experience a transformation in the constitutional state.
However, the evolutive pattern took a different turn under the threat of another
(socialist) ideology which developed in the mid-20™ century, giving impetus to
establishing the imperative mandate. Thus, the (liberal) principle, which was a
value standard of representative democracy, was strengthened on the basis of
ideological discrepancy with another type of (socialist) constitutionality, even
though the evolution of this principle clearly indicated the need to adjust this
liberal principle to the contemporary circumstances (firstin Western democra-
cies where it was originally created) so that it could serve as a model in newly
established constitutional democracies (Kochler, 1995).

Towards the end of the 20" century, the divide in the tissue of constitutional real-
ity of the new democracies was so wide open that it was necessary to dispense
with the former socialist model and accept a completely new system of values.
The prominent feature of socialism was the imperative mandate, which rested on
the party monism and state-imposed restrictions on human rights (particularly
the freedom of thought, opinion and expression). In the new wave of democratic
constitutionality, the Serbian authorities enthusiastically proclaimed the ideas
of representative democracy resting on the original liberal principles. Thus, the
Serbian constitutional theory and judicature tried to “defend” the ideal of free
parliamentary mandate whereas the citizens were not (fully) aware of the im-
portance of individual freedoms and postulates of the representative democracy.
The model was supported in the European professional circles and embodied
in the Opinion on the Constitution of the Republic of Serbia issued by the Venice
Commission (European Commission for Democracy through Law, Opinion No.
405/2006). Yet, the authorities seem to have failed to acknowledge the fact that
there are several schools of thought in democratic theory proposing different
way of determining the content of representation. Thus, the neo-Rousseauean
school of thought insists on the Jean-JacquesRousseau’s postulates governing
the mutual relations between the constituents and elected representatives,
including the radical idea on a delegated mandate (where an MP is regarded as
a delegate). A completely opposite standpoint is proposed by another theory
which is based on EdmundBurke’s concept of free parliamentary mandate. Al-
though substantially conservative in its origin, the neo-Burkean theory starts
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from the assumption that the representatives are a kind of “guardians” whose
mandates are vested in them by the voters. The third school of thought is the
liberal theory of representative democracy which endeavors to reconcile “the
capacity of the elite and mass participation” (Krouse, 1982: 524).

The authorities were caught in a trap because their insistence on the values of
aliberal principle was in contradiction with the Serbian constitutional practice
and political experience. The concept of “winning freedom” was misinterpreted
by the elected representatives (MPs) who perceived it as an opportunity for
trading off their mandates in the Serbian National Assembly; on the other hand,
the citizens thought that the MPs’ “freedom” should be restricted and the free
mandate should be “returned” to the political parties which could freely dispose
of the mandates. The free parliamentary mandate was generally perceived as a
source of abuse (at voters’ expense). The citizens did not perceived the mandate
as an embodiment of their popular sovereignty in a democratic state but as
an “alienated asset” belonging to political parties, which should be allowed to
dispose of the mandate in compliance with the Constitution 2006. (Art. 102).°
Thus, instead of protecting the constitutional principle and building the value
system upon it, Serbia has faced other problems because some other fundamen-
tal principles (such as the principle of popular sovereignty and the principle of
political pluralism) have also lost their constitutional credibility. There was a
reversal of hypotheses: while the constitutional theorist tried to “defend” the
value judgment on the free mandate as a principle which is closely related to
the popular sovereignty, politicians raised the issue of free mandate ownership
(i.e. who owns the mandate: the MP or the political party). Meanwhile, being
unaware that the representative mandate originally belongs to them, the citizens
believed that the best solution would be to introduce the imperative mandate,
which links the elected representative to the party rather than to the voters.

The Serbian constitutional theory seems to have ended up in a blind alley because
avast majority of authors stood in defence of the free parliamentary mandate'’.
It was a result of the need to weigh the options and establish a more rational
solution for the stabilization of the constitutional and political democracy: should
the state introduce clear legal sanctions governing the party discipline (which

9 The Constitution of Serbia (Art. 102.2) states:“Under the terms stipulated by the Law, a
deputy shall be free to irrevocably put his/her term of office at the disposal of the political
party upon whose proposal he/she has been elected a deputy.”

10 Itwas one of the rare occasions in the analysis of the new Serbian Constitution of 2006
where most of the domestic authors agreed with the opinion of the Venice Commission
experts. The Serbian scholars warned about such a danger in numerous papers published
after the year 2000. (Stojanovi¢, 2003; Pajvanci¢, 2003; Jovanovi¢, 2005; Markovi¢, 2006;
Goati, 2007; Peji¢, 2000/2001; Peji¢, 2007; Nenadic¢, 2008.)
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would reaffirm the political reality), or should the state insist on the fundamental
values underlying the democratic constitutionality and return the MP’s mandate
into the general framework of popular sovereignty? It would be unacceptable
to allow the political parties to have the parliamentary mandates at their free
and full disposal because there is a danger that political parties would assume
all the power for themselves by taking over the role of the electoral body and
appropriating the citizens’ sovereignty. The constitutional principle of popular
sovereignty imposes immanent restrictions on political representation; namely,
even though the political parties have a predominant role in the electoral pro-
cess and physically “occupy” the parliament, their role is limited by popular
sovereignty in the rule of law system.

4. Constitutional Measures Upholding the Fundamental Principles

In order to clarify the roots of the problem, we shall return to the previously
postulated dilemma: how to interpret the basic constitutional principles without
compromising their original contents but respectfully taking into account the
changes in the evolution of the value system? The concept of the separation of
powers was originally created as a “static construction” in the specific historical
circumstances when the concept of absolute monarchy was abandoned but the
constitutional monarchy was still undeveloped. The “political dynamism” of the
20™ century was the reason for blending the functions of the legislative and the
executive power, all of which called for a new interpretation of the “old” principle
(Loewenstein, 1938: 567). While the power of political parties was on the rise,
the power of the elected representative body in parliament was in decline. Today,
political parties do not exercise their constitutional role only in the electoral
process but also by exerting constant pressure on the operation and behavior of
elected parliamentary representatives. Political representation has obtained a
secondary function: internal representation within the party structure, which
isreflected in the composition and operation of parliamentary groups as well as
in the position of elected representatives. As opposed to the liberal perception
of elected MPs as “spokespersons” of the people, the present-day conception is
based on developing strong and permanent bondsbetween the political party
and (its) parliamentary representatives.

In spite of being challenged and even whole-heartedly defied in constitutional
theory, the party discipline of the elected MPs has become a reality (even though
itdoes not enjoy any legal protection). The parliamentary practice has yielded a
new “profile” of MPs who are in toto politically dependent on their party because
they largely express their attitudes, opinions and positions in camera, within
an enclosed, unitary and unanimous political group in parliament. Today, the
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parliamentary mechanism is set in motion by parliamentary groups, whose
activities are crucial for the operation of the representative body because they
determine the dynamics of decision-making processes. The parliamentary gro-
ups discuss the political agenda and formulate the basic political goals, which
are further negotiated and decided in parliamentary sessions. Any prior legal
decision broughtin a political center is prejudicial to the parliamentary decision-
making processes because the parliamentis constitutionally obliged to decide
on the matter. Hence, instead of being an individual activity of elected MPs, the
parliamentary activity is increasingly turning into a collective activity. Members
of parliament have to adjust their demeanor to the role of the specific political
group in the parliamentary process, for which reason their individual potentials
and their immanent right to take action often put on hold (Gicquel, 1997: 691).

The content of the mandate and its legal nature are necessarily associated with
the idea of accountability in representative democracy. In that context, we need
to address the following question: whether and to what extent are the MPs
accountable to their constituents? Being part of the general framework of the
principle of free parliamentary mandate, the relations between the voters and
their elected representatives indicate that MPs are not directly accountable to
the voters because their relationship is not officially institutionalized in the form
of arecall. On the other hand, the principle of representation necessarily entails
a contact between the voters and the elected MPs, which is not contradictory
to the traditional standpoint on the free parliamentary mandate developed by
E.Burkeand].S.Mill. Thus, the party discipline has become a reality and “(t)he
praise of party control is mostly based on the legislative functions of parliament”
(Beyme, 2000: 71). Since the promulgation of the free parliamentary mandate,
legal responsibility of parliamentary representatives is almost extinct in many
parliamentary systems. The free parliamentary mandate ensures the continuity
of the MPs function and excludes the possibility of MPs recall. On the other hand,
non-legal responsibility of parliamentary representatives may be expressed
through the concept of “accountability” to the voters. The “accountability” test
may be performed either periodically (in elections) or constantly (in the proce-
ss of adopting legislative acts when the government policy receives a majority
supportin parliament). Therefore, the concept of accountability of constitutional
authorities may be said to have its roots in the mechanism of parliamentary
elections, when the voters choose the political majority which will constitute
and support the elected government during its term of office.

In order to provide for the development of the system of representative de-
mocracy as a fundamental value of the constitutional order, it is necessary to
regulate a set of “constitutional measures” which would ensure the accountabi-
lity of the elected representatives. To that effect, it is essential to strengthen the
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position of the electorate as a constitutional body per se. This opinion is based on
the assumption that the basic rules of representation (such as the rule on direct
and free elections) should be implemented in a state where “the citizenship right
establishes alink between popular sovereignty (as the cornerstone of democratic
institutions) and political choice” (Masclet, 1989: 14).

The first measure, which is likely to be the most contested one, would be to in-
troduce the concept of compulsory voting, i.e. the obligation to vote. Considering
the motive for introducing such a radical measure in the field of electoral rights,
we consider that the compulsory voting will contribute to strengthening the le-
gitimacy and restore confidence in constitutional institutions. The exercise of the
right to vote in elections is the most significant act in shaping and confirmingthe
citizens’ political will in the representative democracy; citizens’ participation in
elections is the most explicit way of providing for their participation in decision-
making processes. The election process establishes and verifies the legitimacy
of the governing power, and endorses the government’s prospective action and
administration. On the other hand, the freedom of choicepresumes and justifies
the concept of civil allegiance, which may be reinforced by introducing the rule
on compulsory voting.

The concept of compulsory voting has been challenged in terms of “limiting”
the freedom of choice. Being fully aware of the justified criticism, we consider
that introducing a rule on compulsory voting may contribute to increasing the
citizens’ active participation in elections and raise their awareness about the
accountability of elected officials. If the voters were obliged to take their share
of responsibility by voting in elections, their expectations from the elected rep-
resentative might be higher. Accordingly, the idea of free parliamentary mandate
would fulfill its value-driven mission, which is to ensure that the MPs take into
account not only the standpoints of their political parties but also (if not more)
the opinions of their constituents.

Another “measure” would be the change of the electoral system by introducing
a mixed model combining the majority election system and the proportional
representation system, and increasing the electoral census for coalition lists.
Considering that the electoral system is the foundation of representative de-
mocracy which concurrently ensures the legitimacy of the governing power, the
“choice” of electoral system is one of the important factors in creating a legal and
political environment for exercising the constitutional principles in the rule of
law. In the course of “selecting” the election system, it is important to take into
account the historical, social and particularly political circumstance underlying
the development of the system. Conversely, constitutional authorities must con-
sider the effects of particular election models because they significantly affect
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the organization and operation of the constitutionally established system of
government. There is general consensus that the majority election system leads
to establishing a unified, stable and coherent government, whereas the propor-
tional election system results in creating heterogeneous coalition governments
which (on the other hand) meet the subtle requirements that ensure both poli-
tical and social representation to different minority groups (Norris, 1997: 310).
Taking into consideration the advantages of these election systems, we consider
that a combination of these two models would provide for a more substantial
protection of citizens’ sovereignty and their right to vote.

The prohibition of recomposing the parliamentary assembly during one legi-
slaturemay be regarded as a special “measure” although it might fall within
the scope of parliamentary rules aimed at regulating the internal structure
and organization of parliament. The status of the so-called independent re-
presentatives should be regulated in more detail as it happens that these MPs
hold their mandatesuntil the legislature’s term of office expires but they may
not join any other parliamentary group because the parliamentary groups had
been constituted much earlier, in the first session of the new parliamentary
assembly.It follows that the composition of a parliamentary group may not be
subsequently expanded. Concurrently, the status of individual (independent)
parliamentarians elected in majority elections should be reinforced and they
should be empowered by assuring their equal participation in all stages of the
parliamentary process.

Finally, it may be necessary to establish a new legal framework which would
facilitate a direct contact between the voters and their elected representatives
through electoral bodies in the local territorial units whose primary task wo-
uld be to enable direct communication between the voters and (their) MPs. It
would reinforce the idea of balanced territorial representation in the national
parliament and make the elected MPs directly accountable to their voters. This
measure would be particularly prominent in the combined electoral system,
where the MPs elected under the majority election system are expected to
truly represent the specific interests of the constituents in their electoral unit.
Thus, in addition to periodic confidence checks (through elections), elected
representatives would be able to keep in touch with the voters; it would ulti-
mately enhance their activity in raising parliamentary questions and launching
legislative initiatives.

All the above instruments may be described as a set of constitutional measures
aimed at “defending” the system of fundamental values in the constitutional
state. These measures may reinforce the (almost extinct) idea embodied in the
liberal constitutionality concerning the accountability of all holders of constitu-
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tional power, including the elected members of parliament. The entire concept
stems from the idea that, under the principle parsprototo, the constitutional
instruments have to activate the potentials of the electoral body and the elected
representatives alike; ultimately, there is less leeway for manipulative actions
of different intermediaries in the electoral process.

5. Conclusion

The contemporary trends in constitutional design show that the constitution as
the supreme legal act is no longer an original country-specific legal document
because the constitutional principles are taken over from the constitutions of
other states. However, the specific model of replicating the fundamental consti-
tutional principles from other constitutions generates another problem in the
process of creating the system of fundamental values. Nowadays, all constitu-
tional documents include constitutional guarantees on the rule of law but the
constitutional document does not presume that the citizens will have equally
well-developed value judgments on the constitutionally guaranteed rights/
freedoms and their significance. It is evident, for example, in the principle of
representation and representative mandate, which has raised some doubt among
citizens in the new constitutional order of the Republic of Serbia, particularly
regarding the following issue: who is the actual holder of power,i.e. who is the
holder of sovereignty in the constitutional state?

The adoption of the first or a new constitution presumes constituent power
which is not subject to any state-imposed restrictions; yet, we may not disregard
the impact of other non-legal factors which considerably affect the understan-
ding, interpretation and implementation of constitutional principles. Although
there is general consensus among the legal scholars, professionals and the con-
stitutional judicature in terms of “defending” the model of free parliamentary
mandate, it may not prevent the politicians from trading off their mandates and
depriving citizens of their basic human liberties: the freedom of thought, opinion
and expression. We consider that this issue has to be approachedin a compre-
hensive manner; the concept of MPs’ parliamentary mandate must be observed
in light of the parliamentary representation system where all the holders of
constitutional powers will take responsibility for their actions, including the
electoral body in the capacity of the “original” constitutional authority.

Given the fact that the election process establishes and confirms the legitimacy
of the governing power, elections justify civil allegiance, which may be expressed
through compulsory voting. The institutionalization of the compulsory voting
may be beneficial because citizens would be obliged to assume more responsi-
bility for the choices they make in the election process, which may ultimately
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raise their awareness about the MPs role and their expectations from the elected
representatives. Accordingly, the content of the free parliamentary mandate
would justify its value-driven mission: to ensure that the elected MPs take into
account not only the standpoints of their political parties but also (if not more)
the opinions of their constituents.
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[Jp Upena Ilejuh,
PenoBuu npodecop IlpaBHor dpakynTeTa,
YuuBep3uTteT y Huly

OCcHOBHe BPeJHOCTHU y HOBUM JeMOKpaTHjaMma:
IIpuHuMn penpeseHTanuje y YcraBy Cpouje

Pe3ume

Y paay je yuumbeH MOKY1Iaj 1a ce pacBeTaH ofHOC U3Mehy dyHLaMeHTaTHUX
BPEeJHOCTH y YCTABHOj APKAaBU U YCTAaBHUX NMPUHIMIA O IPEJCTABHULITBY U
NnpeJCTaBHUYKOM MaH/JAATy. Y IPBOM /JieJly Ha4eJIHO Ce pa3Marpajy ycJa0BU
y KOjUMa yCTAaBOTBOPHA BJIACT GpOpMUPaA BPEHOCHU CUCTEM, YBaKaBajyhu
(BaH)mpaBHe YMHHUOIE KOjU JONPUHOCE YOOJINYaBakby U HHTEPIPETATHUBHO]
€BOJIYL[UjU yCTaBHUX IPUHIUIA. [IOHOIIeheM NPBOT yCTaBa CTBapa Ce IpaBHU
o6pasal| y KoMe ce pa3BUjajy TeMeJ/bHe BpeJHOCTH HOBOT ITOPETKA. [1a Ce CTOora
OBa /IBa 10Jba, YCTABHU U BPEeHOCHHU, HE MOTY [IOCMATpPaTH OZBOjEHO jep CY
KOMIlJIEMEHTapHa U MehycoOHO ycsioB/beHa. OCHOBHM NMPHUHIUIIM, KOjUMa
ce rapaHTyje BJIaJlaBHHA NpaBa, CaZ[p>KaHU Cy Y TOTOBO CBUM YCTaBHUM
JIOKYMeHTHMa Ha Kpajy [IBa/leCeTor BeKa, aJli TO He 3HA4H /ia rpahaHu umajy
jenHako usrpabheH BpeJHOCHH CY/, O FbUMa U O FbUXOBOM 3Ha4ajy. To ce Moxe
BU/JIETH Ha NPUMepPY HavyeJa O MpeJCTaBHUYKOM MaH/ATY KOjH je, BULIE HETO
JIpyTY YCTAaBHU MPUHIIMIH Y T3B. HOBUM JIeMOKpaTHjaMa, IPOU3BEO CYMHY
Ko/l rpahaHa o TOMe KO je CTBAapHU HOCHUJIAL, CYBEPEHOCTH Y YCTABHOj JIPXKaBH.

YcnocTaB/balby XapMOHHje UM3Mehy NpoKJaMOBaHMUX MpUHLUIOA U
TeMe/bHUX BpPEAHOCTU MOTy [AonpuHeTH oJpebeHe ycTaBHe Mepe.
KoHuenT mapJsiaMeHTapHOr MaHJaTa Tpeba MOCMATpPaTH KpPO3 ONTHKY
MpeJICTAaBHUYKOT CUCTEMA y KOMe OJITOBOPHOCT HOCE CBHM HOCHOIHM BJIACTH,
YKJbY4yjyhyu U 6Upavyko Teso ca CBOjCTBOM ,,MU3BOPHOTr" YCTaBHOI OpraHa.
C 063upoM Jja ce nyTeM U360pa yCTaHOBJ/bABA U ONpaB/iaBa JIerHTUMHa BJIACT,
n360pu onpaB/aBajy rpahaHcKy MOCAYUIHOCT KOja MOXe 6GUTH OCHaKeHa
NPaBUJIOM 0 06aBE3HOCTH IJlacakba. YKOJIMKO CBOje MPaBo I/iaca Bplle Kao jaBHY
dyHK1Mjy, rpahaHu 61 6MJIKM CyoyeHHU ca 0 roBopHolIhy 3a Bpllewe U360pa, a
TO 61 MOIJIO UMaTH 3a MOCJEeUILY 1a BhUX0BA OYeKHBaba MpeMa u3abpaHuM
npejctaBHULUMa 6yy Beha. Ha oBaj HauMH, MorJia 64 ce OCHaXXUTHU I'OTOBO
yracJia u/jieja indepaJiHe yCTaBHOCTH O OJITOBOPHOCTH CBUX HOCUJIALIA BJIACTH,
VKJbYy4yjyhU ¥ HallMOHAJIHU MapJiaMeHT KPo3 HberoBy IpUMapHy 06aBe3y
JloJlaramwa padyHa“ 6upauyrMa. OBJle pa3MaTpaHU KOHLENT [10J1a3H 0/ TOra Jia
Ce yCTaBHUM UHCTPYMEHTHMA MOpajy y HOTOYHOCTH aKTUBUPATU NIOTEHIIHjaTH
KaKo U3abpaHUX peICTABHUKA, TAKO U 6GUPAYKOT TeJIa, IITO 61U OCTABUJIO Makbe
MpPOCTOpPA 3a MAHUIYJIATUBHO JleJI0Batbe MOCPeJHHUKA Y U360PHOM ITPOIECY U
y U3abpaHOM NpeACTaBHULITBY.

K/byuyHe peuyu: mpuHLUI penpe3eHTalldje, IapJaMeHTapHU MaH/aT, yCTaBHA
JleMoKkpaTHja, Yctas Cp6uje.
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HHOBHPAHRE IIPOLIECA YIIPAB/bAIbA
IIOPECKOM CAIJIACHOILIRY ™

Ancmpakm: Aymop y pady obpahyje akmyesHe npoMmeHe y npoyecy
Yhpas/eara NopeckoM cazaacHowhy y cagpemeHum dpxcasama. OCHOBHA
€8pxa mux npomeHa je docmusarbe adekeamHoz HUBOA NOBUHOBAHA
068€3HUKA nopeckum 3akoHuMma (nopecke cazaacHocmuy). To je uzyzemHo
c/100iceH 3adamak ca Kojum ce cyo4asajy dpoiiase, nocebHO y epeme
EeKOHOMCKe Kpu3e. Y nouemHoM desty pada o6paheH je meopujcku npucmyn
¢eHomeHy ucnyrasarea nopeckux obasesza. Hacmasak pada doHocu
usazarbe 0 Modesry KoonepamusHe nopecke cazAacHocmu, OU3ajHuUpPaHoM
Kao ,,002080p"“ caspemeHe hopecke 81acmu Ha 6pojHe Modaumeme nopecke
HecaeaacHocmu. [locebHa nasxcray pady noceeheHa je akmugHocmuMma Koje
npedcmas./bajy npumeHy modesa KoonepamueHe nopecke ca2a1acHoCmu
Yy cmeapHocmu U, yjeOHo, UHOBUPArLe npoyeca ynpas/barbd NOpecKoMm
cazaacHowhy. Pey je 0 opujenmayuju npema 068e3HUYUMA KAO KOPUCHUYUMA
Nnopeckux ycayaa, ynpasssary pusuyuma y ciepu nopecke cazaacHocmu
U KOHMUHyupaHom npahery ocmeapeHux pe3yamama y nocmynarsy
nopeckux op2aHa.

K/byuHe peuu: nopecku 3aK0HU, nopecku 0668e3HUYU, NOPECKA Ca2AdCHOCT,
ynpassarbe NOPecKoM cazaacHocuhy.

1.YBog

JbyicKO APYILITBO Ce HAaJla3u y KOHTHHYHPaHOM pa3Bojy. [I[poMeHe ce femaBajy
y chepu ekoOHOMHUje, IOJUTHKE, IPaBa, TEXHOJIOTHje, KyJaType. U3pakeHa
eKOHOMCKa Mehy3aBUCHOCT U cBe Behu 3Ha4aj MehyHaposHOT oBe3uBamba
Jlp>KaBa, y okBUpPY EBpoIiCcKe YHU]je U CBETCKe 3aje/iHHUIIE, CBOj , Tpar” oCTaBJ/ba

‘marina@prafak.ni.ac.rs

" Paj je pe3ysiTaT UCTPaXKMBakba HA MIPOjeKTY ,,3alITHUTA JbYJCKUX U MalbUHCKHUX [IPaBa y
eBPOICKOM IIpaBHOM npocTopy*, 6p. 179046, koju prHaHCcHUpa MUHUCTAPCTBO 3a HAYKy U
TexHoJIoKHU pa3Boj PCy npojekTHoM nukiaycy 2011-2014.
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Uy o6J1acTu onope3suBamwa. Oz nopecke afMUHUACTpaLKje CBaKe ApKaBe ce
ouyeKyje 6J1aroBpeMeHoO NpuJarohaBambe HOBOHACTAJIMM ycJI0BUMA 6yayhu fa
oHM QYHAAMEHTAJIHO o/peDyjy yCIelHOCT IpUMeHe IOPEeCKOT CUCTeMa.

OcTBapuBamwe JOGPOBOJ/bHE MOpPECKE CArJIACHOCTU je MMIEepPaTUBHU LIUJb
caBpeMeHOr omnope3uBamwa. MMajyhu y BUJY YuIbeHULY Jla je mopecka
HecarJlacCHOCT uZieHTUdHKOBaHa Kao jefaH of, Hajeehux npob6seMa ca Kojum
ce, y laHallbe BpeMe, cycpehe mopecka BJjacT, y MHOTMM 3eMJbaMa CBETA Ce
IpoMeHaMa NpaBHe, MHCTUTYLMOHAJTHO-OpraHU3aluoHe U UHPOpMaLlMOHO-
TEXHOJIOIIKE NPUPO/JIe, TEXKHU OCTBAPUTH pePpopMUCatbe TIOPECKE CTPYKTYpe
Y MOJlepHU3allMja aAMUHUCTpUPatha nope3rMa. 3HauyajHe HOBHUHE Ce YBOJie U
y Ipolec yrnpaB/bakkha MOPeCKOM caryiacHoinhy 06Be3HHKa, MITO je U3y3eTHO
Ba>XXHO C 063UPOM Ha TO Jla aKTYeJHY APYLITBEHY CTBAPHOCT KapaKTepHULly
€KOHOMCKA HeCTAOUITHOCT U celiuprUyHe NOTUTHIKE OKOJHOCTH.

2. KOMIIJIEKCHOCT TEOPHUjCKOT IPUCTYyIIA
deHoMeHy HcTyBaBakba MOPECKUX 06aBe3a

[Topecka carsiacHoCT (tax compliance) ce Moxke fedbrHMUCATH Kao cTeNeH (HUBO)
HclywaBawa (IpuxBaTama) Iopeckux o6aBesa oJf CTpaHe 06Be3HUKa Iope3a.
Y MHOruM 3eM/baMa GpeHOMEH MOPECKe CAarIaCHOCTHU Ce OCMaTpa NMPeKo TpU
OCHOBHe 06aBe3e NOpecKUX 06Be3HMUKaA: 0b6aBe3e /a NoJHeCy 6J1aroBpeMeHo
nopecky npujaBy (filing compliance), o6aBe3e fa npukasyjy TadHo NoJaTKe
Ha OCHOBY KOjUX ce YTBphyje mopecka o6aBe3a Ka/Jj ro/J| Ce TO 0] lbUX 3aXTeBa
(reporting compliance), o6aBe3e jja nsiahajy nopese y nponucaHuM poKOBUMA
(payment compliance). ¥ npyuHIUIY CarJIaCHOCT y UCMIYHaBaby MOPECKUX
o6aBe3a ce /ieJIM Ha /IBe KJ/by4YHe KaTeropuvje: a[MUHUCTPATUBHY CaIJacHOCT,
KOja ce orjie/ia y MOJHOLIEewY NOpecKe NpUjaBe U 6aroBpeMeHOM mJahamwy
rnopesa, U TEXHHUUYKY CarJlacHOCT Y CMHCJIY Jia MOoJall O MOPeCKONPaBHO]j
CIIOCOGHOCTHU Y IOCJIOBHO] €EBU/IEHIIMjU 0OBE3HMKA OY/1y BEPOJOCTOjHHU U Jja ce
nopecka ob6aBesa ob6padyyHaBa y ckJaay ca 3akoHoMm (OECD, 2001: 3).

[loHamawe 06GBE3HUKA y TOTJIEy UCITy baBatha TOpeCcKUX o6aBe3a ce popmupa
1o/, yTUIlajeM OPOjHUX YMHUJIALA. Y OCHOBM NOpecKa CcarJacHOCT 06Be3HHUKa
CBOj ,M3BOP“ HaJIa31 y OJJHOCY NOZIpKaBakha v OpUre JpkaBe (MOpecKe BJACTH)
3a rpahaHe kao nopecke 06Be3HUKE, aIleKBATHOM 33/J0BOJ/baBaAbY HUXOBUX
»KUBOTHHUX WHTEpeca U NMPUOPUTETHUX NMoTpeba. ONIITH 3aXTeB, KOjU ce
MOCTaBJ/ba NP/ MOPECKY MOJUTHUKY U IOPECKY JIETUCIATHUBY, OJHOCH Ce HA ITyHO
yBaXkaBake oniTenpuxpaheHux Hauesia oNope3nBakba — Hauesia IPaBUYHOCTH,
OMIUTOCTH, PABHOMEPHOCTH, EKOHOMCKe eUKACHOCTH, oA peheHocTH, jepTruHONhe
yOupama 1 yroJHocTH iiahawa nopesa, U3JalliHOCTH U eJlacTUYHOCTH (Mor-
gan, 2004: 12-13). T3B. ogrosapajyha nopecka peryJjaTHuBa, HacTaJja U3 noTpebde
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Jla ce IPOMeHH OMIITH CTUJ THMCakha NOPeCKUX 3aKOHA (KOHTPOJTTHO-KOMaH/JHU
CTHUJI 3aMEeHU CTHJIOM KOjH je jacaH, pa3yMJ/bUB U yTH4Ye Ha npocBehuBame
U yb6ehuBame 06Be3HUKA Jla Ce IOBUHYjY ope3rMa) aJleKBaTHO MoJieJiupa
nopecko noHawame (Job, Stout, Smith, 2007: 88). Konuent oarosapajyhe
IopecKe peryjaTUBe, HauMe, KapaKTepully TpH eJieMeHTa: yHnoTpeba
IJypajruTeTa peryJlaTUBHUX TEXHUKA U HOjEL[I/IHI/IX CTHUJIOBA KOjH Cy TaKTUYKHU
ofjlabpaHu Ja Haj6os/be 0[ir0BOPE MOCTOjehUM OKOJIHOCTHUMA U peryaucamy
MOTHBa 06BE3HUKA; 3aXTEB 3a IPUCTYIIOM KOjU 0xXpabpyje 0OpPOBOJbHY IOPECKY
CarJIaCHOCT; IpUMeHa AeMOKPATCKUX NPUHIUIIA U BPEJHOCTH Y peryJucaHoM
(mopeckom) noapyyjy (Wenzel, 2007: 32).

[lopecko 3aKOHO/IAaBCTBO, KOje YBa’kaBa eKOHOMCKe ITPUJIHKE Y jeZJHOM JIPYIITBY,
Kao U HeJIBOCMHUCJIEHO oJipeheHH 1u/beBU y chepu GUHAHCHPahaA jaBHOT
CEKTOpa, jo6pa Cy OCHOBA 332 KOHIIUNHpake U MPUMEHY MTOPECKOT CUCTEMA
KOju mopecku 06Be3HunU Hehe nyHo ociopaBaTu. HaBeieHO je U peTHOCTaBKa
CTBapamwa MOBOJLHOT aMOHMjeHTa 3a YCIIOCTaB/balbe KBAJUTETHUX OJHOCA
NopecKe BJIACTHU U 0OBE3HUKA MOpe3a.

[MoTnyHMje HCTparkUBakbe Mpo6JieMaTHKe OpecKe carJlaCHOCTH He3a06HIa3HO
no/ipa3yMeBa aHaJIM3Y U APYTUX YMHUIAIA TOBUHOBaha 06Be3HHKaA ope3uMa.
[Torazehu oz kaTeropusaiuje pasJIHuUYUTHUX Y3pOKa MOpPeCKe HecarJlacHOCTH,
W3/IBOjUJIE CY Ce TPY OCHOBHE TEOPHje ca ycMepeheM Ha eKOHOMCKA, ICUXO0JI0IIKA
U COI[MOJIONIKA 06jalllberba Pa3JIUIUTHUX MOIa/INTETa HelIPUXBaTatba IOPECKUX
o6aBe3a (AubesikoBuh, JoameBuh, 2006: 93).

TpaauLMOHATHO TOPEeCKU 06BE3HUIIU Ce TIOBUHY]jY Iope3rMa 360r cTpaxa o,
OTKpHBalba HEMOLITOBaba MOPECKUX 3aKOHA U KaxkibaBama (McKerchar, 2001:
226; Job et al., 2007: 87; Waller, 2007: 68). Pey je o npuMeHH T3B. KOHIIENTA
3acTpallrBama MOpecKUX 06Be3HHKA. EKOHOMCKH TeopeTH4YapH 3acTymajy
[Jle[UIITe a 060BE3HUK O aKTHBHOCTHMA HENOLITOBaKka NOPEeCKUX NMponuca
oJIJ1y4yje paljMOHaJIHO MPoLekyjyhu oueKMBaHe KOPUCTH U TPOLIKOBE (IITETY)
0/l TAKBUX aKTUBHOCTH.

KoHnenT 3acTpaliuBama NOpecKUX 06Be3HUKA UMa JiBe KoMIoHeHTe. C jeiHe
CTpaHe 0Baj KOHLENT je NOTBp/AaA Aa he HeNoWITEHU OPeCKU 06BE3HULU OUTH
KaXXHh€HHU jep He UCNYHhaBajy CBoje nmopecke ob6aBe3se. [locTojame, ¢ Apyre
CTpaHe, HUXKUX Ka3HU 3a IOpPeCKe NpeKpllaje U BUILUX Ka3HU 3a IOPECKY Y Tajy
Y pyra nopecka KpUBUYHa JieJia, IPaBUJHO 06JIMKYje CHPeMHOCT 06Be3HUKaA
Jla ce MOBUHYjy nope3uMa. [lpeaycyioB fo6por pyHKLMOHWCAakha KOHILENTa
3acTpalliuBama je noBeharmwe yuyecTaJoCTH IOPECKUX KOHTpoJIa U GaKTHUYKa
MPUMEBLUBOCT MPONUCAHUX KAa3HU Y CJAydajeBUMa HeJ0jaJIHOCTH MOpPecKUux
006Be3HUKa Jip>KaBU. [I[ponucrBame eKCTpeMHO BUCOKUX Ka3HU Koje 6U nuiahao
€aMo MaJlU leo NOpecKHUX 06Be3HMKA KOjU He NIOLITYjy opeckKe nponuce, Hehe
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3Ha4YajHO YTUIATH Ha MOGOJbLIAKEe opecKe AucuuIinHe (JumuTpujeBuh,
2005: 771).

[Icuxosiouike Teopuje, HacTaJle y [U/bYy 0b6jalliberha TOBUHOBAha 06BE3HUKA
nope3rMa, aKlleHaT CTaBJ/bajy HA IUYHOCT IOPECKUX 0OBE3HUKA. Y TOM CMUCJIY
CUCTEMHU BPeJJHOCTU 0OBE3HUKA, HhUXOBU CTABOBH U MoOpaJl, peACcTaB/bajy
OCHOBY 3a [IOHOLIEH-€ TOPECKUX OJIYKA U JeTEPMUHUILY IOpeCcKa TOHAIIaHKa.
BpenHocHa opujeHTanuja mopeckrux 06Be3HUKa CYIUTHHCKY oZipehyje nopecky
caryiacHOCT. [lopecku 06BE3HUIIU TeKe Pa3IMYUTUM LIU/beBUMA, JOHOCE OAJIYKe
KOje yTU4Yy Ha Jijpyre 06Be3HUKe, lbUXOBO COIICTBEHO OJIaroCTame ce Meka
y OLHOCY Ha 6J1arocTamwe Jpyrux nopeckux o6Be3nuka. O6Be3HUL U opesa
Ca BHIIIMM HHBOOM BpeJHOCHEe opujeHTanuje pokycupajy ce, y Behoj mepu,
Ha 6JlarocTame Jpyrux Nnopeckux o6Be3HUKaA. [loBe3aHO ca BpeJHOCHOM
OpHjeHTalUjoM yOUJ/bUB je YUTAB CIIEKTAp MOoHalllalkha NOPEeCKUX 0OBE3HHUKA:
NOHalllakbe eKCTPEMHUX aJITPYUCTA KOjU XKeJle Hajoosbe ApYyTruMa; arpeCuBHO
MOoHallake Koje UMa 3a [[UJb JIOLIE APYTUMa; KOOTIEpAaTUBHO NOHAIlIakhe TEXH
HajboJbeM 3a cebe U ApyTe; TAKMUYAPCKO NOHAllIakbe, [/le Ce TEXHU [ja OHO LITO
je 6osbe OyJe HeJOCTYIHO ApyTryMMa; NoHallake UHAMBUAYaala, KOjU xeJle
Haj6oJbe 3a cebe 6e3 063upa Jja Jiv je To AocTynHo gpyruma (Trivedi, Sheha-
ta, Lynn, 2003: 178). [lo6oJbl1ame NOpecKe carjlacHOCTH Ce MOKe 0YEKUBATH
YKOJIMKO Ce BpeJHOCHA OpHjeHTalija Mewa 0Jf TAKMUYapCKe Ka OpUjeHTalUju
WHJUBH/JYajala, OJHOCHO 0OJf KOONlepaTHBHE Ka OpUjeHTalLluju aJdTpPyHUcCTe
(Trivedi, et al., 2003: 187).

CTaBOBM IOPECKUX 06BE3HUKA CY CBOjeBCPHU OITOBOPHU 06BE3HKUKA HA TOPECKU
CUCTEM U HeroBYy pruMeHy. [lopecku MeHTaIUTET, ocehame Mopecke HEPBO3e
(TeH3Uje) U MOPECKU MOPAJI Cy eJIEMEHTH IICUXUYKOT )KUBOTA 06BE3HUKA KOjH,
30MpPHO NoCMaTpaHo, pOpPMHUPajy MOpecKe CTaBOBe 00Be3HUKA. [[03UTH-BHU
CTaBOBM MOPECKOT 00BEe3HUKA npeMa niahakwy nopesa ¥ NOpeckoj aAMUHU-
CTpauujyu 3HavajHo noBehaBajy nopecky carsiacHocT (McKerchar, 2001: 234).

[lopecku MopaJs 06BE3HHKA Ce MOKe pa3yMeTH Y OKBUPY BPEMEHCKUX U
MPOCTOPHUX TpaHUlla oapeheHe cpefrHe U TO Kao pe3yJsTaT [eJOBakha
Cy6jeKTUBHUX U 00jeKTUBHUX paKTopa. Y cybjekTUBHe paKToOpe ce yopajajy
MOpeCKU MEHTAJUTET 06BE3HUKA, CBECT O IPUNALHOCTH o/ipeheHoj APYLITBEHO]
3ajefHUIY, TOTpeba U3BpLIeHa rpahaHcKUX 06aBe3a, 06pa30BHA CTPYKTypa
nopeckux o6Be3HrKa. 06jeKTUBHU GAaKTOPHU CY Be3aHU 3a BUCUHY MOPECKOT
TepeTa, 06JIMKe Tope3a y MOPEeCcKoj CTPYKTYPH, TEXHUKY OINOpe3UBama,
CTPYYHOCT U ePUKACHOCT MOPECKUX OpPraHa, HaMeHy yOpaHUX MOPEeCKUux
NpUX0/a, 10CJIeJHO IPpUMehUBabe NOPECKUX Ka3HU. YibeHu1la a ce mope3u
pa3pe3yjy mpaBUYHO U Ja cBako muaha cBoj TepeT ¢UHAHCUpaka jaBHE
HNOTPOLIHe NO3UTHUBHO yTUYE HATIOPECKU MOpaJla TUME U Ha [TIOPeCKY CaryIaCHOCT
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o6Be3HHKa (AnhesikoBuh, 2011: 481-482; Waller, 2007: 68-69). 3Hauaj koju
ce MpH/aje YTHUIAjy MOPECKOT MopaJia Ha MOBMHOBaMe 00Be3HMKA TOpe3nuMa
ycJIoBHO je dopMUpame U pa3Boj MojMa MCUXOJIOMIKOT OPECKOT YroBopa.
Paji1 ce 0 HOBOM TEOPUjCKOM KOHLENTY KOjH OPECKH MopaJi 06jalibaBa Kao
CJIO’KEHU 0JJHOC 0O6BE3HUKA U JIp3KaBe, YCIIOCTaB/beH NPaBUYHUM NIOCTYakbeM
Y y3ajaMHUM [TOBepeweM cTpaHa oBor ofHoca (Feld, Frey, 2007: 103).

Haxo je of/1yKa 06Be3HMKA O NOBUHOBaky NOPECKUM 06aBe3aMa IPBEHCTBEHO
yCJIOB/bEHA YHYTpAllBkUM J0XKUBJ/baBalkheM IOPECKOr TepeTa, He Tpeba
3aHeMapuTH HU YTHUILA] KOjU Ha OJJIyKYy 06Be3HHUKA OCTBapyjy ApyLITBeHa
CpeArHa U KOHKpeTHe eKOHOMCKe U NMOJUTHUYKe npuauke. OBo MULI/beHE
oce6HO 3acTyMNajy COLMOJIOLIKE TeopHje M, UCTOBpPEeMeHO, HarJjaulaBajy
Ba)XKHOCT IOCTOjamba ApYyLITBEHe HOpMe ypeJHOr IOIITOBama INOpecKe
perynaTuBe (T3B. epeKarT yrie/armay NopeckoM NoHauamwy). OnopesuBame, Jja
6u 6uJio npuxBaheHo, Mopa ia 0jpakaBa 0CHOBHE BpeJHOCTU 6apeM MUHUMyMa
HOpeCKe MOMyJIaliije Koja moJipKaBa BJIaJuHy NoTuTHKY (Bejakovic, 2009: 793).
YKOJIMKO jaBHU pacxo/iy oiroBapajy o6e36eheHuM jaBHUM J06pUMa y jeTHOM
JpywITBY TO he ce NO3MTHUBHO OAPA3sUTH Ha jayamwe ocehaja 3ajeHUIITBA U
COJINJAPHOCTH, yKyTaH APYIUTBEHU KallUTaJ U o4yBamwe ApyuTBa. CynpoTHO,
IIpYMMeHa NOPeCKUX 3aK0HA KOjU IIpeicTaB/bajy NOOLITPaBakbe ONOpe3nBakha,
YKOJIMKO HUje npaheHa CTPOroM KOHTPOJIOM TPOIlekha yOpaHUX NOPEeCKUX
NpUX0Ja, MOXe MNpeJCTaB/baTH peaslaH PU3UK 3a cajalllkby U Oyayhy
peasvsalujy NopecKUX NIOTpaKMBamwa ApkaBe. Y3 To, MOXKe JONPUHETH ajy
yrjejia Kojy, y onyJjaluju NopecKkux 06Be3HUKa, Ioce/iyje nopecka BJIacCT.

3. Moaen KooIlnepaTUuBHE MMOPECKeE CArJIaCHOCTH

Moges1 KoollepaTHUBHE TOPeCKe CarJIaCHOCTH je HACTA0 Kao ,,0/ir0BOp“ Ha MU Tambe
mrta 64 Tpebaso NPOMEHUTH Y OJHOCY MOPECKe BJIACTU IMpeMa MOPeCKUM
06Be3HUIIMMa KaKo OU ce Tope3u yCIellHUje NpUMeBUBaIU. Y TOM CMUCIY Y
CaBpeMeHUM OPeCKUM CUCTEMHUMA je, BehUM esioM, TpeBJIajajio CXBaTambe Jja
NO/CTHLIake TO3UTUBHOT CTaBa 06Be3HMKa IpeMa IJlahakby nopesa 3acayxyje
noce6Hy naXkmwy. [lopeckoj af/MMHHCTpAlMjH je TpUIajia 3HayajHa yjiora y ToM
JIOMEeHY Y OHa Ce, IpeBacXOo/JHO, orjejiaja y npeJlysuMakby HU3a aKkTUBHOCTH
y IpaBLy nomny/japusalyje nopesa u u3beraBama HepasyMeBama U Cykoba Ha
peJslaliujy MOpeCcKU OpraHu — nopecku o6Be3HuLu. [lopecku 06Be3HULM Tpeba
[la UMajy NoBepeme y MOPeCcKU CUCTEM U NOCTYyIakbe NOPeCcKUX OpraHa, jep
ornope3nBakbe MOxe 06po Ja GYHKIMOHUIIEe CaMO YKOJHUKO Cy 0OBE3HUIU
rnopesa CIpeMHH Ha KOONlepaTHBHO NOHallIakke (capaimwy).

[IpuMeHa Mo/iesia KOOTlepaTUBHE MOPECKe CarJlaCHOCTH je CJIOKeH MPUCTYI Y
paay nopeckux opraHa. OH HOCH CO60M BeJIMKe PU3HKE 110 HAIJIATy MOPECKUX
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MPUX0/1a, YKOJHKO Ce HeaJleKBaTHO YIOTPe6u y ClipoBohemy CBUX OUTHUX
nopeckux npoieca. ONIITH 3aXTeB je [la Ce OCTBAape NO3UTUBHU Pe3yJTATH y
norJje/ly CMakbUBakba YKYNHUX TPOIIKOBA ONOpe3UBaba U No6oJbliamka ,06po-
BOoJbHOT MJ1ahawa mopesa, y3 UCTOBpeMeHO noBeharmke YKyITHe NPAaBUYHOCTHU
Y eQUKACHOCTH NOPECKOT CUCTEMA U CMakbHBakbe PU3UKa 0] IOpecKe eBa3uje
u kopnyuuje (Aubenkosuh, 2012: 938). [lpyruM pedyuMa, HOBU HNPUCTYI
y ob6aBJ/balby MNOPECKUX MOCJA0BA U MOACTHUIIAKE KOONepaTHBHEe MOpecKe
carJIacHOCTH 3aXTeBa MaXK/bUBY aHAJIM3y IOHALIakba Pa3JIMYUTHX KaTeropuja
06Be3HUKA U U3PaAy afleKBaTHe CTpaTeruje nobosblliakba U3MUpPEha IOPECKUX
ob6aBe3sa. To je AyropoyaH npoLec Koju 3aloyuibe jayaweM opraHusanuje u
ynpaB/batba MOPECKOM aJAMHUHHUCTpPALIMjOM, IPUMEHOM UYBPCTOT CHCTEMa
HamJiaTe NOPECKUX MPUX0/Ja U U3TPaLHkbOM KalaluTeTa 3a K/bYUHe [opecKe
¢dyHkuuje. YecTo je noTpe6Ha U pedopMa 3aKOHOLaBHOT OKBUPA, Kao U IPaBo-
cyba, kako 6u ce ocurypaJia aJleKkBaTHa IpUMeHa MOpecKUx oBJjaulhemna,
peXkuMa caHKIMja u 6aroBpeMeHo pellaBaJiu nopecku cnoposu (Russell,
2010: 1).

[loBe3aHO ca mpeslackoM Ha MOJieJl KOOIIEpaTUBHE MOPECKE CArJIaCHOCTH, Y
TEOpUju ce UCTUUY cieJiehe aKTUBHOCTHU Koje je HEONXOJHO MpeAy3eTH:
opHUjeHTanHdja MpeMa 06Be3HHUIMMAa Kao KOPHUCHUIMMA MOPECKUX YCIYTa;
yIpaBJbakbe NOPECKUM PU3UIMMa; KBAJUTETHA IOPECKa JIETUCIATUBA; OJ[T0-
Bapajyha Mpesxa MehyHapoAHUX crIopa3yMa; 6pojHe KOHCY/ITalHje ca KJbYYHUM
y4eCHUIIMMa OMOpe3uBama; NpuMeHa HHPOpMaLOHE TEXHOJIOTH]je y paay
(Vazguez-Caro, Bird, 2011: 14-17). ¥ HacTaBKy paJa nocebHa naxxwa 6uhe
yCcMepeHa Ha aHaJIM3y aKTHUBHOCTH KOje pe/ICTaBJ/bajy Haj0oJbe pe/ICTaBHUKE
NpHMeHe Mo/ieJia KOOIlepaTHBHE NMOPECKE CarJIaCHOCTH: OPUjeHTALHjy TpeMa
00BEe3HUIMMA KAa0 KOPUCHHUIIMMA MOPECKUX yCayTra (KJUjeHTCKU NPUCTYT
npeMa 06Be3HUIIMMA); YIIpaB/babe PU3ULIMMA Y chepH OPeCKe CarJlacCHOCTU
Y KOHTHHYUpaHo npahemwe ocTBapeHUX pe3ysTaTa y NOCTyNawky MOPECKUX
opraHa. HaBe/ieHe akTHBHOCTH Npe/CTaB/bajy HHOBHpabe Mpolieca ynpaB/bamka
nopeckoM caryiacHoinhy v npaheHe cy npuMeHoM caBpeMeHe UHGOpMaIHOHE
TEXHOJIOTHje y pajly IOpeCKHUX OpraHa.

3.1. Opujenmayuja npema o68e3HUYyuUMa
Kao KoOpucHUyuma nopeckux ycayaa

OpwujeHTanuja npemMa MopecKMM 06Be3HMUIIMMA Ka0 KOPUCHUIIUMA OPECKUX
ycayra (KJWjeHTHMa) NpeAcTaB/ba OCHOBY MO/Jiesla KOOTlepaTHBHE IOpecKe
caryacHoCTH. Uy pa3BujeHUM 3eMJbaMa U y 3eMJbaMa y TPaH3UIUjH, popMUpatse
Y MOJilepHH3anuja cayK6H1 32 Npy»Kambe MOPECKUX yCayra 06Be3HHUIIMMA je
jeaH oJ HampeJHUjUX HAYMHA M0GOJbILIAKA YCIEUIHOCTH Pajia MOPECKUX
oprana (Hoégye, Hassel, Olsson, Sabbe, Ott, 2000: 40). YcMepeHOCT npeMa
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NOpecKUM 006BE3HUIIMMA U NPYKakbe MOPecKUX ycayra 6UTHa je oJpeJHULA
MeHallepCKOor' NMPHUCTyIla yIlipaB/bdkba YKYINHHM KBAaJIUTETOM IIOPECKHUX
[I0CJIOBA, KOjU 3HA4YajHO yTHYe HAa OPTaHU3aLUjCKy KYJITYpy IOpeCKUX OpraHa.
®duso30¢uja 0BOr NPUCTYNA je yCMepeHa Ha OYeKHBamwa Koja 00BEe3HUIU Kao
KOPUCHHUIIY IOPECKUX YCIYTa UMajy, CIpeyaBabe NOTeHIUjaJHUX Ip0o6JieMa,
H3Tpajiby NPUBPXKEHOCTHU HAj60/b0j IPAKCHU MOPECKOT MOCTyNamha. YCay»KHa
OpMjeHTal1ja MOpeCcKUX opraHa npeMa opeckuM o6Be3HULMMa IIOYETHHU je
KOpakK y U3rpa/itby Nopecke aJIMUHUCTpPaliMje Koja je cipeMHa ja capabyje ca
NOpecKUM 06Be3HULIMMA U, 0 MOTPe6U, BPLIU yJIOTY BbUXOBOT CaBeTOaBLa.
CnenctBeHo ToMe, customer relationship management (CRM) npuMemeH y
MOJIEPHUM NOpPECKUM aJI]MUHUCTpaliMjaMa UAeHTUUKY]je YNHHUOLlEe YTHUIIaja Ha
nopecke o6Be3HuKe, yHanpebhyje ¢punozodujy opujeHranuje npemMa nopeckom
06BE3HUKY, pa3BUja IOCTENEHO NPOLiece KOjU Cy Y CAYKOU oTpeba NopecKor
o6Be3HMKa, 06e36ehyje ajekBaTHe NOpecKe ycjayre U nmoMoh NOpecKum
00Be3HUIIMMa, 06e36ehyje axKypHO MOCTyNamwe M0 MPUroBOPHUMA U KaJjibama
nopeckux o6sesnuka. (OECD, 2007: 18).

OcaBpeMemHBabe 0JJHOCA MTOPECKHUX OpraHa U MopecKuX 06Be3HUKA Mo pa-
3yMeBa U M3BeCHe IPOMeHe y NoHAallIakby CaMUX IOPEeCKUX 06Be3HUKA, Koju he
MOCTENEHO, 360T TPOMeHEeHe ,KJIMMe" ¥ K0joj Ce yCIOCTaBJ/bajy NOPECKONPaBHU
OJIHOCH, KOPHUTOBAaTU CBOje CTAaBOBe IpeMa MOPECKUM OpraHuMa. 3a To
he, HecmopHO, 6GUTH NOTpe6HA U 3HAYAjHA yJIarama y eAyKalujy NopecKux
00BE3HUKA, jayalbe ’UXOBE NOPeCKe KYJType U nopecke cBectu. CamMo Tako
06BE3HUIIM MOTY OUTH CTBAapHHU YYECHUIIN Y IOPECKOM )KHUBOTY, UMAaTH y TUL[]
Ha IpOMeHe MopecKe JIETUCIaTHBE U OUTH aJIeKBaTHU KOHTPOJIOPU NIOCTYNakkha
HOCHJIalla TOPEeCKUX OBJIAIhema.

[I[puMeHa KJHMjeHTCKOr MPUCTyla NMpeMa MOPeCKMM O6GBE3HUIIMMA, Ipe
CBera, 3Ha4u: o6e36eherme ycayra nopeckuM ob6Be3HUIIMMa (Y BpEMEHCKOM
Y IPOCTOPHOM CMHCJIY); Pa3Boj pa3JIMYUTHUX HHGOPMATHBHUX MTporpaMa 3a
nopecke 06Be3HUKe; CIPOBOhee MOpeCKUX MOCTYaKa Ha IITO jeJHOCTaBHUjU
Ha4uMH; Pa3BOj METO/A 32 UCIUTHBaE 3a/J0BO/bCTBA MOPECKUX 06BE3HHUKA
ycjayramMa HOpeCcKHX OpraHa; MmoGoJblllakthe KBaJUTETa ONPEMJbEHOCTHU
MOCJIOBHUX NPOCTOPHja HAMEHEHNX 32 KOHTAKTE €Ca MOPECKUM 0OBE3HUIIUMA;
pa3Boj mporpama 06yKe NOpeCcKUx CJAyK6eHUKa y 06J1aCTH 0J]HOCA Ca TIOPECKUM
06Be3HMUIIMMA. Y TPUMEHH 0BAKBOT IIPUCTYTIA, IOPECKHU OPTaHU Ce PYKOBO/IE
byHAaMeHTaJHUM NPUHIUMIOM J1a he mopecku 06Be3HHUIU, KOjU CY TPETUPAHU ca
MOIITOBAaKEM U IPABUYHO, 06e36eheHr moTpe6bHUM NopecKUx HHPopMalujama,
CaBeTHMa U IPyrUM MOPECKUM ycyrama, GUTH CHPEMHUjH /1a ce J06POBOJBHO
NOBHHYjy NOpecKUM o6aBe3aMa. Ha u3BecTaH HauMH, 3axBaJbyjyhu nopeckum
ycjyrama, BpIlu ce JeMUcTUUKAIMja TopecKe chepe MITOo je y caBpeMeHUM
yCJI0BMMa IPeKO NOTPe6GHO. AKTUBHO Ce TPOMOBHIIIE U H/leja T3B. MOJleTNpakbha
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MOPEeCKUX YCAYTa, KaKo OU ce U3alLJIO0 ¥ CYCPeT OYeKUBambUMa Pa3IuiUTUX
rpymna nopecKux 06Be3HHKA M 3aXTeBUMa TPOIIKOBHe epHUKACHOCTHU. ¥3 TO,
BpLIU ce M 0abup ofroBapajyhux kaHasa (cpefcTaBa) 3a Ipy»Kakbe pa3JnuuTUX
BpCTA MOPECKHUX yCayTa. Y NpaKCcH pa3BUjeHUX ApKaBa 4eCTO ce MPaBU pa3JivKa
n3Meby TpaguuMoHaNMHUX cpeAcTaBa (LITaMIIaHU TIOPECKU 06pac1 U IopecKe
ny6JvKaInuje, HemocpeJHU KOHTAKTH IMOPECKUX CIYKOEHUKA U MOPEeCKUX
00BE3HHMKA) U eJIEKTPOHCKUX CpeJCcTaBa NpyKamwa opecKUux ycayra (Beo6-
CajTOBY, eJIEKTPOHCKO MOJHOIIEeke IOPECKUX TPUjaBa U OpeCKe eBUIEHIHje,
eJIeKTPOHCKA KOMYHUKallMja My TeM MMej/a, eJeKTPOHCKOo Nahame nopesa)
(OECD, 2007: 27). llpuMeHa caBpeMeHe UHPOPMALMOHE TEXHOJIOTHUje V paay
OpeCcKUX opraHa oMoryhaBa nocTojare pa3JauiUTUX BU/I0BA ,eIeKTPOHCKUX
KOHTaKaTa"“ cybjekaTa NOpecKONpaBHOT 0JHOCA, IOpeJ, HYKHOT MOCTOojamka
HUXOBUX TPAAULMOHAJHUX HENIOCPEJHUX KOHTAKaTa y IPOCTOpHjaMa IOPeCKUX
opraHa 4 Ha TepeHy, y OCJOBHUM IPOCTOPUjaMa MOPECKUX 06BE3HHUKA.

3.2. Ynpasssarwe puszuyumay cdhepu nopecke cazAacHocmu

CaBpeMeHUM Jp)KaBaMa je moTpe6GHa MOJepHA U JIEeMOKpPATCKa MOpecKa
aJIMUHUCTpalMja Koja he, Ha Haj6oo/bu MOTYhH HAYMH, OITOBOPUTH 3aXTEBUMa
KOje jaBHM MHTepecC IMOCTaB/ba y 06JIACTH omope3nBaka. CXOJHO TOME,
NOCTyTakhe MOPECKUX OpraHa ce Mopa KOHTHUHUPAHO MeHmhaTH KaKo 6U GUJI0
ycnemHo (epuKacHo, EKOHOMUYHO U epEKTHUBHO), HA je/IHOj CTPAaHH, OJJHOCHO
JlOCJIe/IHO TOLITOBAJIO IIMBUJIM3alUjCcKa JOCTUTHYha y mMpUMeHU Mopesa,
JleMOKpaTCKe 3aXTeBe U IpaBAy, Ha Apyroj cTtpanu (Hégye etal., 2000: 32). UcTu
6a3uyHM NPoGJIEMHU Ca KOjUMa Cy Ce CYyOuHJie Bjlajie U MOpecKe a/[MUHUCTpal1je
MHOT'MX 3eMaJba (mopacT 06MMa MOPECKUX MTOCJ0BA, KOMIIJIEKCHOCT TOpPECKe
peryJjiaTuBe, CTaBOBM NOpPECKUX OOBE3HHKA, 3HA4YajaH CTeleH IMopecKe
HeCcarJlacHOCTH U CJI.) UCTaKJIU Cy, Kao MPUOPUTETHO, MUTakke N060/blIakha
ycrnemHocTH npuMeHe nopesa (Hégye et al.,, 2000: 35).

YnpaBJbatbe pusuliuMa y chepy NIOBUHOBaWka 06Be3HHMKA NIOPeCKUM 0H6aBe3ama
(mopecke carsacHOCTH) CEerMeHT je MoOJepHH3alidje MOpecKor yHIpaBHOT
MOCTyNawa, KOjUu 3HadyajHo Tpeba Aa yHanpeau ofpeheHe npouece y paay
MOpeCKUX OpraHa U Ja pe3yJTHpa BHUIIUM HUBOOM J0OGPOBOJbHE MOpECKe
caracHOCTH. [IpyruM peduma, pajiy ce 0 CTPYKTYPUPAHOM U CUCTEMCKOM
nponecy npahewma NOBUHOBakha 06Be3HUKA [TOPE3KMa, Kao U 0/11y4MBakha LITa
je CYLITHHCKO 3a pa3Boj IOpecKe CarJIaCHOCTH U KaKo ce Tpe6a 0JHOCUTH IpeMa
HCIoJ/beHUM pU3uIiuMa y oBoM goMeHy (OECD, 2008: 8). KoukpeTHUje, y IUbY
yTBphUBama pu3nKay chepy nopecke carJacHOCTH IPBEHCTBEHO Ce [T0JIa3H 0/
IpolLeHe HUBOA UCNTyhaBaka NOPeCKUX o6aBe3a y mponucaHoM poky. Hajope,
nopecku 06Be3HUIU Tpeba fa 6yy perucTpoBaHU U Jia MOJHOCe OpeCKe
npujaBe. C TUM OBE3aHO, BaXKHO je UJeHTUGUKOBATH JIMIIA KOja UTHOPULILY
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WM u3beraBajy o6aBe3sy perucrpaiuje. Y HaCTaBKY cJieiu yTBphuBamwe BpcTa
Y 06MMa pyM3MKa Ha 6a3U YKPIUTawka NoJjlaTaka U3 IopecKrx prjaBa U mopecke
JIOKyMeHTaluje ¥ nojaTaka o njahawy nopesa y pasJUYUTHUM OPECKUM
MepPUO/INMa, Kao U YCTAaHOB/baBakhe CTPATETHje YTHIAja HA TOHAIIahe TOPEeCKUX
o6Be3HuKa (Xpyctuh, 2006: 255). Cagpkaj cTpaTellKux Mepa Tpeba Ja 6yze
yCMepeH y TpaBILy NO/CTHUIakha U HarpahruBama caBeCHUX MOPeCKUX 06Be3HUKA
Y KaXKihaBaka U elyKoBaha HecaBeCHUX TOPECKUX 06BE3HUKA.

YnpaB/bame pusuMa y chepu NOBHHOBakha 06Be3HHKA 06aBJba Ce Ha /iBa
HUBOA: CTpaTellKoM U onepaTuBHOM HUBOY (OECD, 2004: 16). Ha cTpaTeiikoM
HHUBOY OBO yIlpaBJ/bakbe ce PoKycupa Ha UAeHTUPHUKOBake 0CO6EeHUX 06/1MKa
NOHalllaka NopecKUX 06Be3HHUKA KOju cy paheHu HellJlahaweM 3HAYajHUjUX
u3Hocanopesa. Ha onepaTuBHOM HUBOY NOpECKU OPTraHU UIeHTUPUKY]Y PU3HKe
y Hellslahawy nope3a TOKOM 06aBJ/batba CBAKOJHEBHUX OPECKUX aKTUBHOCTH.
KaTteropusanuja nopeckux o6Be3HHKa ca CAMYHUM NOPECKUM NOHAIlakbeM
y ofpeheHe rpyne 3HaTHO NOMa)ke WJAeHTHUPUKALUjU MOPECKUX PU3MKaA
u npahemy nomToBama nopeckux o6asesa (OECD, 2004: 41). YBakaBamwe
noceGHUX NPUJIMKA U OTpeba NopeckrWx 06Be3HMKA M TellKoha y KojuMa ce
oHu Mory Hahu, Tpeba fa oMoryhu dopmynncame aleKBaTHUX Mepa yTHUIaja
Ha IOPecKo NoHallamwe.

HcnosbeHu pu3unu y chepu nopecke carJiaCHOCTH U eBaJyalyja yrnpaBibakba
OBHM pU3UIIMMa CBAKaKO jecy Jlo6ap MoKasaTesb OMIITEr ,3/[paBJ/ba“ IOPECKOT
CUCTEMa, yTHLaja Koje cy mpefy3eTe Mepe (y BUAY CTpaTeryje) ocTBapuse Ha
MOPECKY carJacHOCT 06Be3HHKA, Kao U 0JIFOBOPHOCTHU MOPECKe BJIACTH.

ExoHOMCKa KpHu3a, HEONIXOHO je yKa3aTH, NpeJCcTaB/ba NocebaH PU3HUK Y
JIOMeHY U3BpllaBama IopecKux ob6aBe3a. YobuyajeHo je fa MOpPeCKU OpraHU
y TaKBUM OKOJIHOCTUMA pa3BHjajy CTpaTervjy HalljlaTe nopesa ca Lu/beM
KOHTpOJIMCakha pacTa Helslahawa Nopeckux o6aBe3a U noMohu nopeckum
00Be3HUIMMa KaKo 6U OHU MOIJIM Jla ce u36ope ca KpU3oM. Y BpeMe Kpuse
ona/ia HUBO J06GPOBOJbHE TOPECKE CATJIACHOCTHU ILITO Ce, IpeMa MehyHapoHUM
HCKYCTBUMA, MOXe M060/bLIaTH IPUMEHOM YeTUPH I'pymna Mepa: Beha momoh
IOpeCcKHMM 0OBEe3HUIMMa; HallJlaTa nope3a KoJ, BACOKOPU3UYHUX MOPECKUX
00Be3HUKA; yBoh e e 3aKOHCKUX poMeHa Koje he mo6oJ/blIaTH HAIJIATY Ope3a
Y no6oJblllakbe KOMyHHUKallMja ca mopeckoM nomnyJanujom (Brondolo, 2009: 8).

3.3. KohmuHyupaHo npaherse ocmeapeHux
pes3y/amamay nocmynary NnopecKux op2aHa

[IpuMeHa uzeja ,HOBOT jaBHOT yIpaB/bakba“ y paJly MOpPECKUX OpraHa nojpa-
3yMeBa Jipyradyuju NpucTyn o6aB/bakby [0CJ0BA onope3rnBama. CaBpeMeHe
pedopme jaBHe a/MUHUCTpAI[U]je, a TUMe U pepopMe MOpecKe aAMUHUCTpALHje,
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npeay3uMajy ce y IpaBIly MOTIYHOT OCTBapema cieZehux nu/beBa: yCnocTaBs-
Jbabe KOPEKTHHX 0JIHOCA TIOPECKHX OpraHa U IOpPeCKUX 00BE3HUKA; YBohemwe
TPaHCHAPEHTHUX U TAYHUX MOPECKUX NMPOLEeAypa; NOCTOjakhe JIETUTUMHOT
MOpPeCKOr YNpaBHOTr MOCTYIalka; OCTBApPUBAHb€ YCHEIIHOCTU IOPEeCKOT
ynpaBHOr noctynama (Jluauh, 2003: 40).

[luTawme yCcnemHoCTH NOPECKUX OpraHa 3ay3uMa BaXKHO MeCTO y MOPECKUM
pedopmama. ONITH CTaB je Aa cy ,J00pU" MOPECKU OPraHU OHU KOjU CE OKAXKY
Kao ,ycrnemHu". ¥ KOHTeKCTy NopecKe CarJaCHOCTH, paj] yCHEUIHUX TOPEeCKUX
opraHa pe3yJITUpa 3aBUJHUM HUBOOM JI06POBOJ/bHOT IOBUHOBaWka 06BEe3HUKA
nopesuma.

Y caBpeMeHHM IOpPEeCKHUM CUCTEMUMA Ce MOCeGHO UHCHUCTHUPA Ha noBehawy
€KOHOMHUYHOCTH, epUKACHOCTH U ePpEKTUBHOCTH paJia MOPECKUX OpraHa Kao
OMNIITHUM [TOKa3aTe/bMa YCHeIHOCTH. CX0/JHO TOME, KOPUCTH Ce T3B. IPUCTY T
Tpu E, Tj. oeHa eprKacHOCTH 1 EKOHOMHUYHOCTH JleJI0OBakha MOPECKUX OpraHa
(HanJiaTa MJIAHUPAHUX MMOPECKUX MPUX0/IA Y3 IITO HUXKE TPOLIKOBE), Kao U
OlleHa ’bHX0Be eQEKTUBHOCTH (BUCOK HUBO 106POBOJbHE OPECKE CArIaCHOCTH).
OBakBo npaheme ocTBapeHUX pe3yJsiTaTa NPeJCTaB/ba Je0 LIHUpeT mpoleca
CTPATEeIIKOr U ONepaTHBHOI IMJIAaHHUpala MOpecKe BJACTH U UMa BeJIUKY
BaXKHOCT 3a JIOMEH O/IFTOBOPHOCTHU U TPAHCIIAPEHTHOCTH JleJI0Bakba MOPECKUX
oprasa (Crandall, 2010: 1).

M3y3eTHO je 6UTHO M0jaM epEKTUBHOCTH Pa3IMKOBATH 07 10jMa e PUKACHOCTH
Y eKOHOMHUYHOCTH NMOCTYaha NopecKux opraHa. [lopecku opraHu MOry GUTHU
epUKaCcHU 1 EKOHOMHUYHH y CMUCJy HUCKUX TPOIIKOBA HAIlJIaTe MJIaHUPAHUX
nopesa oK, iCTOBPEMEHO, MOTY GUTH HeeEKTUBHH, jep HeMajy KalaluTeT Ja
y 3HaTHOj MepH 06e36e1e 106poBoJbHO Miahame mopesa (Silvani 1992: 274).

Paau nocTusama 60/bUX pe3yJiTaTa CBe 3eMJbe 0/1Bajajy 3HauajHa cpejCcTBa
3a ILMPOKY NPUMeHY UHPOPMaALMOHE TEXHOJIOTH]je Y pay BhUXOBHX TOPECKUX
opraHa (MozepHHu3anuja) cMaTpajyhu je K/by4HOM MOJPIIKOM MOTPEOGHUX
npoMeHa. MoJiepHu3anyja je y yHKLMjU cTBapaha jeTUHUX, HE OPOjHUX U
yCHEeUIHUX MopecKUx opraHa. [Ipu ToMe jedTUHU He 3HaUe Mame CKyNu Beh
CBeJIEHU Y OKBHUPE peaHuX EKOHOMCKUX MOTYNHOCTH, TEPMUH He 6POjHU He
3HAuM MaJIOOPOjHU HU HeBaKHU Beh ynyhyje Ha YMbeHULY /A ce KBAJUTET
He jeM4u OpojHOlINy, @ TEpMUH yCIELIHU aKLieHaT cTaBJ/ba Ha e(pUKACHOCT,
€KOHOMUYHOCT U eeKTHUBHOCT pajia mopeckux oprana (Jlumurtpujesuh, 2008:
728).

OcTBapeHU pe3y/aTaTH paja NOPeCcKUX opraHa Mory 6uTu npaheHu 1 npeko
HU3a [0jeJUHAYHUX I0Ka3aTe/ba: IPOLeHTa HallJlaheHUX MOPEeCKUX MPUX0Ja y
OJIHOCY Ha IJIaHUpaHe; ydeliha af[MUHUCTPAaTUBHUX TPOILIKOBA y HanJlaheHuM
nmopesnMa, TPOIIKOBAa HaIllJlaTe Mope3a IO NMOPeCcKoM OO6BEe3HUKY; Gpoja
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M3BpILIEHUX NOPECKHUX KOHTPOJIa, 06pal)eHnX NopecKux prjaBa U OTKPUBEHUX
MOpPeCKHUX JleJINKaTa; U3HOCA HallJlaTe OTKPUBEHUX YTajeHUX MOPEeCKHuxX
IPUX0/1a; KBAJIUTETA OHOCA IOPECKUX 0OBE3HUKA U TOPeCKe aIMUHUCTPALIH]E;
oZiHOCca 6poja nopeckux 06Be3HUKa UK 06paheHUX MOpecKUX pUjaBa U 6poja
OCIIOpEeHUX MOPECKUX O/JIyKa; YTBpheHHX rpeliaka NOpecKUX opraHa Kpos
niaheHe kaMaTe MOpeCcKMM OOBE3HHUIIMMA, pe3yJITaTe U Tpajakbe KaJ0eHUuX
MopecKux noctynaka u ap. (lumutpujeruh, 2008: 728).

[Ipahewe HabpojaHUX NOKa3aTe/ba pe3y/TaTa pajZa MOPECKUX OpraHa
(ommTHX U MojejHaYHUX) Moryhe je 3axBasbyjyhH CUCTEMCKOM NPUCTYIY
OBOj MPOOGJIEMATHUIH, KOjU MIOCTOjH ¥ pa3BUjeHUM 3eMJbaMa (performance ma-
nagement). Ped je 0 HempeKU/JHOM LIUKJIYCY aHaJIM3e paJia IOPeCKUX OpraHa u
npolleHe NOTpeba U OYEKHBakkha MOPECKUX 06Be3HUKa. Kpajibu 1[u/b KoMe ce
TEXH je UITO NOTNYHHja peasu3alyja MopecKor CUCTeMa U [[UJ/beBa MOpecKe
MOJIUTHUKE.

4. 3ak/by4ak

KBasiMTeT je/jHOT cHCTeMa OTIOpe3UBatha je HeCYMIbHUBO o/ipeh)eH YHHbeHUI0M
Jla JIX je U y KOjoj MEPH MOPECKU CUCTeM NpuxBaheH oJ] CTpaHe MOPECKUX
o6Be3HHKa. CmpeMHOCT 06Be3HHUKA /I Ce TIOBUHYjy IOPEeCKUM oGaBe3aMa
(mopecka carsiacHOCT) je KpylLiHjaJHa TeMa CaBpeMEHOr ONOpPe3UBaha, Te Ce
CTaJIHO IpOHAaJIa3e HAYMHU /1a Ce OHA MO/ICTaKHe KaKOo 61 JI0CTUIJIA IPYLUITBEHO
NPUXBAaT/bHBU HUBO.

HcTpakuBamwa pas/IMYUTUX MOJAJUTETAa [IOHAllaka NOpecKUX 06Be3HHUKA
(Teopujcka v eMIMPUjCKA) UMA]jy HEMPOILEHUB 3HAYAj 32 UCIPABHO YIIPaBJbakbe
nopeckoM caryiacHourhy. Kpeatopu nopecke noJiuTHKe He CMejy fja 3aHEMapyjy
OIICET UCIOJbEHE NTOpeCcKe HecarJacHoCTH 6yayhu fa oHa oapehyje dakTHUKe
edekTe Baxxeher nopeckor cucTeMa v npeJjy3eTUX IOPECKO-NIOJUTHYKUX Mepa.

MHoBupame npoueca ynpas/bamka NOpecKoM carsacHouhy go6uja Ha CBOjOj
aKTyeJIHOCTHU Y MHOI'UMM 3eMJbaMa cBeTa. OHO Tpeba Ja 6y/je KOHTHHYUPaHO jep
oMoryhaBa Nopeckoj BJIacTH yCIIELIHO CyodaBakbe ca (He YBeK NpeiBUUBUM)
rM3a30BMMa caBpeMeHor fo6a. Tu u3a30BH, MOHEKAJ, CYIUTUHCKUA yTHUYY
Ha peaJiM3alMjy IOPeCKUX MOTPa’KUBamka Ap:KaBe U MOT'Y Jla yrpo3e beHe
dyHAaMeHTaIHe [UJbeBe y 06J1acTU MHAHCUpama jaBHe noTpoulmwe. [Ipomo-
BHCakbe aKTUBHOCTH U Mepa Koje €y Y QYHKIIUjU CTBapama 03U TUBHOT CTaBa
nopecke nomyJjalyje npemMa U3BpliaBamby OPeCKUX 06aBe3a, U y TAKBUM
OKOJIHOCTHMMaA OCTaje NepMaHEHTHHU 3a/jaTak OpecKe BJACTHU U JpPYyIITBA Yy
[eJINHU.

195



3BOPHUK PAJIOBA [IPABHOT ®AKYITETA Y Huity | Bpoj 67 | F'oguHA LIII | 2014

Jluteparypa

AnbesnkoBuh, M. (2012). YTH1iaj mopeckor MopaJia Ha MOIITOBaK€e MOPECKUX
nponuca. [Ipagru sxcusom.10(LXI). 931-943.

AubesnxoBuh, M. (2011). Mozenvpame noHallamba NOPECKUX 0OBE3HUKA Y
caBpeMeHoj iuTepaTypHu. ¥ 3. Ucaunosuh (yp.), [[pagHu cucmem u dpywmeeHa
kpu3a. [IpBa cBecka. (cTp. 475-490). KocoBcka MutpoBuua: [lpaBHu pakyateT
YuuBep3uTteTa y [IpUIITUHH ca nmpuBpeMeHUM ceauiiTeM y KocoBckoj
MuTpoBun U

AnbhenkoBuh, M., JoBaweuh, /. (2006). HU36ezasarse naaharba nopesa — puckaaHu
u kpusuyHo npasHu acnekm. Huur: [IpaBHu dakysarter - lleHTap 3a ny6nkanuje

Bejakovi¢, P. (2009). Tax Evasion, state capability and trust in transition co-
untries: The case of Croatia. Drustvena istraZivanja Zagreb. 18 (4-5). 787-805.

Brondolo, J. (2009).Collecting Taxes During an Economic Crisis: Challenges and
Policy Options. IMF Staff Position Note, SPN/09/17. 1-37.

Vazguez-Caro, |., Bird, M. R. (2011). Benchmarking Tax Administrations in De-
veloping Countries: A Systemic Approach, ISP. Working Paper. 11-04, 1-29.

JumutpujeBuh, M. (2008). Iopecka agMHHHUCTpalLHja y CBETJY HEKHUX
eBpOIICKUX 3axTeBa. [IpasHu scueom. 11(LVII). 725-737.

JumuTtpujeBuh, M. (2005). Heku acnekTu pasBoja ojHOCA MOPECKe BJACTH U
NopecKkUx o6Be3HUKaA Ha novyeTkKy 21. Beka. [IpasHu scusom. 10(LIV). 769-779.

Job, J., Stout, A., Smith, R. (2007). Culture Change in Three Taxation Admini-
strations: From Command-and-Control to Responsive Regulation. Law &Policy,
29(1), 84-101.

Jlunuh, C. (2003). Ip>kaBHa ylipaBa - MHCTPYMEHT BJIACTH UJIM jaBHA CJyK6a.
Y M. JlamjanoBuh (yp.), Ynopedua uckycmea dpacasvux ynpaea (ctp. 37-67).
Beorpaj: MarHa arenpa

Morgan, L. M. (2004), The Department of Revenue Perspective. Marquette Law
Review. 88:11. 11-17.

McKerchar, M. (2001). Why do taxpayers comply? Past lessons and future direc-
tions in developing a model of compliance behaviour. U M. Walpole & C. Evans
(Prir)), Tax Administration in the 21st Century (str. 225-243). Sydney: Prospect
Media Pty Ltd

OECD. Centre for Tax Policy and Administration. Forum on Tax Administration:
Compliance Sub-group. Monitoring taxpayers compliance: A practical guide
based on revenue body experience. Final report. (2008)

196



M. JumutpujeBuh | cTp. 185-198

OECD. Centre for Tax Policy and Administration. Improving Taxpayer Service
Delivery: Channel Strategy Development. Guidance Note. (2007)

OECD. Centre for Tax Policy and Administration. Managing and Improving Tax
Compliance. Guidance Note. (2004)

OECD. Centre for Tax Policy and Administration. Compliance Measurement. Tax
guidance series. (2001)

Russell, B. (2010). Revenue Administration: Developing a Taxpayer Compliance
Program. IMF Technical Note and Manuals. 10/17.

Silvani, A. C. (1992). Improving Tax Compliance. U: R. M. Bird and M. Casanegra
de Jantscher (Prir.), Improving Tax Administration In Developing Countries (str.
274-305). Washington: International Monetary Fund

Trivedi, U. V., Shehata, M., Lynn, S. (2003). Impact of Personal and Situational
Factors on Taxpayer Compliance: An Experimental Analysis. Journal od Business
Ethics. 47. 175-197.

Feld, P. L., Frey, S. B. (2007). Tax Compliance as the Result of a Psychological
Tax Contract: The Role of Incentives and Responsive Regulation. Law &Policy.
1(29). 102-120.

Hégye, M., Hassel V. H., Olsson, G., Sabbe, F., Ott, K. (2000). Modern Tax Admini-
stration. U M. Hégye (Prir.), Local and Regional Tax Administration in Transition
Countries (str. 21-47) Budapest: Local Government and Public Service Reform
Initiative. Open Society Institute

Xpyctuh, X. (2006). Jasre punancuje. HoBu Cag: PakynTeT 3a yCayKHU OU3HUC

Crandall, W. (2010). Revenue Administration: Performance Measurement in Tax
Administration. IMF Technical Note and Manuals. 10/11.

Waller, V. (2007). The Challenge of Institutional Integrity in Responsive Regulati-
on: Field Inspections by the Australian Taxation Office. Law &Policy. 1(29). 67-83.

Wenzel, M. (2007). The Multiplicity of Taxpayer Identities and Their Implications
for Tax Ethics. Law &Policy. 1(29). 31-50.

197



3BOPHUK PAJIOBA [IPABHOT ®AKYITETA Y Huity | Bpoj 67 | F'oguHA LIII | 2014

Marina Dimitrijevi¢, LL.D.
Associate Professor,
Faculty of Law, University of Ni$

Innovating the Tax Compliance Management Process
Summary

The taxpayers’ observance of tax legislation (tax compliance) is important for
every tax authority. This issue is particularly relevant in the contemporary
circumstances when the application of tax laws occurs within a complex and
ever-changing environment. Despite the differences underlying national tax
policies, tax legislations, tax administration and tax moral, the primary goal
of taxation remains the same: taxes should be collected in accordance with the
law in order to provide for building and preserving the taxpayers’ confidence
in the tax system and its effective administration. Consequently, the activities
of tax authorities in tax procedure should promote a high degree of voluntary
tax compliance and lead to minimizing the occurrence of various forms of non-
compliance.

There is a wide range of diverse factors underlying tax compliance. The un-
derstanding of these factors enables tax authorities to establish the particular
reasons for non-compliance and to devise specific activities and measures which
will be an incentive for taxpayers to revert to tax compliance. These goals may
be accomplished through the process of tax compliance management. Tax com-
pliance management is a structured and systematic process of monitoring the
taxpayers’ compliance, which also includes decisions on the essential elements
for the development of tax compliance and the treatment of identified tax com-
pliance risks. The innovations in this process are aimed at: establishing the
adequate balance and framework for the evaluation of activities and measures
concerning tax law and tax procedures; improving information transparency
and taxpayers’ education; establishing tax control; and instituting adequate
legal proceedings in response to non-compliance. These activities are expected
to contribute to a more successful application of tax laws in the future.

Keywords: tax legislation, taxpayers, tax compliance, tax compliance manage-
ment.
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Yuusepsumem y [lpuwmuHu (ca npus. ceduwmem
y Kocosckoj Mumposuyu)

HOBYAHA HAKHAJJA HEMATEPHJA/THE
LITETE 350T HE3AKOHHTOI OTKA3A™

Ancmpakm: HezakoHumu omkas u rbe2oge nocsaeduye jedHo cy 00
Haj3Ha4ajHujux numarba Hayke padHoe npasa. 0saj npobsiem npedmem
je naxcrwe meopemuyapa u npakmuyapd jou 00 came nojage OpiHcagHoz2
UHMepPBEeHYUOHU3MA Y 080j 061acmu U NOCMOojarsd 3aKOHCKO2 OKeupa
3a omka3 padHoz odHoca 0d cmpaHe nocsaodasya. [IpasHe nocaeduye
He3aKOHUmMoz omkasa mozy 6umu: ymephyjyha npecyda da je omkas3
He3akoHum, epaharee Ha pad, HakHada wmeme y gudy uszybsseHe 3apade
u dpyaux npumarba u ynaama npunadajyhux donpuHoca 3a 06age3Ho
coyujaaHo ocuzypare. Aymopu cey pady 6age HakHadoM HemamepujaaHe
(HeumosuHcke) wmeme 3602 HE3AKOHUMO2 0MKA3d, KAO NUMAar-eM Koje
u3asuea noseMuke y Hauloj npasHoj meopuju u npakcu. He 3aaasxcyhu
ce 3a npaso Ha HaAKHAady HemamepujaaHe wmeme y c8UM CAy4ajesuma
HE3aKOHUMo2 omkasa, aymopu cmampajy da nocmoje cay4ajesu kada ce
nomnyHa penapayuja He Moxce nocmuhu camo HeHO84aHUM Memodama,
geh je nompebHo npubehu u ogom sudy HakHade.

KreyuHe peyu: padHu odHoc, He3akoHUMU omkas, wmema.
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2013-2018. roauHe.
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1.¥YBogj,

Koz cBake pacnaBe 0 NpaBHUM MOCJ/IeAUIIaMa HE3aKOHUTOT 0TKAa3a, YK/by4yyjyhu
Y NMTalkbe HOBYaHe HaKHaJle HeMaTepHjaJiHe LITeTe, IPaBO Ha paj YMHU
He3ao6uJa3Ho noJsasuuITe. OHO je, Kao jeJHO O/l HAjCTAapUjUX Havyesa paHOT
IpaBa, NpeAMeT TeOPUjCKUX pacnpana jou of cpeauHe XIX Beka, /ia 64, y IPBOj
noJioBUHHU XX Beka, moyeJsia iberosa Beha apupmarnuja.! [IpaBo Ha paj moryhe
je TOSUTUBHO U HEraTUBHO O/peJUTH. HeraTHBHe ofpe/HULe IpaBa Ha pa/,
orJyieZiajy ce y 3abpaHu NPUHYAHOT pajJia U PONCTBA. Y NO3UTUBHOM CMUCJY,
Iera KkapaKkTepHulle BUIIe o6esiexja. Je JHO O/ lbUX je U CTAJIHOCT U CTaOUJIHOCT
3amnocJjema (JoBaHoBuh, 2012: 127-133). 3a pa3/iuKy oJi IpaBa Ha paj, Koje
npe/cTaB/ba LIMPOKO M aICTPAKTHO IPaBo, CUTYPHOCT 3al0C/Iemha ce Hajyelhe
KOPHUCTH Ja 6U ce omucaJia KOHTpPOJIa Ha/l OKOHYakeM paJHOr 0J4HOCA Ha
MHULMjaTUBY nocjaogasua (Hepple, 1998: 279). OcuM Tora, y TEOPUjU paHOT
IpaBa UMa U MULL/beka Jja MOCTOjU Pa3nKa U3Mehy CUT'YPHOCTH 3aMoc/iemha
Y CTaGUJIHOCTH 3aM0C/Iea. [/IpyruM peyrnMa, cTabuiaH 10cao He Mopa HY>KHO
Jla mpeAcTaBJba U gob6ap nocao (P. Auer, S. Cazes, 2003:8).

3amnocJieHH je mocJjoAaBiy noJipeheH Ha ABa HAaYKMHA: NIPABHO U €KOHOMCKH.
[TogpebheHocT nocaogasny (cyb6opduHayuja) jeaHa je o, OCHOBHUX KapaKTepH-
CTHKa paIHONPaBHOT oiHOCA. be3 ke HeMa HU paiHonpaBHoTr oJjHoca. KoHnenT
€KOHOMCKe Cy6opAMHalMje 3aCHUBA Ce Ha pa3/IMKOBamy (EKOHOMCKH) jade U
cJabuje cTpaHe paJIHOT OJJHOCA, IJe jadya CTpaHa pacroJia)e KanuTaloM U
cpeJiCTBHMMa 3a paJi, OpraHu3yje o6aB/bakbe ofpeheHe aKTUBHOCTH, aHTaXyje
jeIHO UJIM BHIIIe JIUI]A 33 U3BPILIABak-€ N0CJI0Ba U yOUPE EKOHOMCKY KOPHUCT O/
IUXOBOT paja. [losoxaj ciaabuje, ¢ [pyre cTpaHe, oapehyje kwerosa norpeba
Jla 06e36e U CpeJCTBAa 3a U3J|pXKaBakhe Ha OCHOBY pajia 3a MOCJOAaBIA
(KoBaueBuh, 2013:95).

[IpaBHa nofipeheHoCT 3HAYU Jja Y paiHOM O HOCY MOCJI0/aBal NMa IpaBo a
NPOMUCYje YHYTPallhU P/, Tj. paJiHy AUCHUIJINHY Kao IpaBUJia 0 TOHALIAHY
paZiHYKa Ha paJiy UJIU y BE3U ca paJioM, a 3alI0CJAeHH UX Ce MOPajy PU/AP,KaBaTH.
Y cynpoTHOM, ocJjiofaBal uMa NpaBo Jja UX Kaxkwasa (JoBanoBuh, 2013:46).
JucuUnJnHCKa BJIACT MOCJO0JaBIa, MehyTHM, UMa CBoja WHTepHA U
eKCTepHa orpaHuYera. MHTepHa orpaHuverha caJip»KaHa Cy y JJorOBOPHOM
peryJsircamy IpaBHOT caZipKaja paHor o/iHOca (KOJIEKTHBHHU YTOBOPH 0 pajy,
UH/IUBU/IYaJTHU YTOBOPH 0 pajly), Kao U y MpaBy 3aM0CJeHUX Ha NapTUL[UNALIH]Y.
3a eKkcTepHa orpaHUYela JUCIUIIJIMHCKE BJIACTH MOCJI0/ABIA IIOCTOje JIBE
rpye pazJiora. [IpBo, y Bplllely AUCIHUNIUHCKE BJACTH M0CJI0/aBal TAHTUpa

1 IlpBy ycTaBHY NpoKJaMalMjy IpaBo Ha pajio J0XKUBeJIo je y Bajmapckom yctay, 1919.
roavHe. KacHuje, mpu3HaTo je ycTaBUMa OPOjHUX APKaBa, Kao U, u3aMehy octasior, Onmrom
JleKJiapaliMjoM o npaBuMa yoBeka u3 1948. roarHe u EBpornckoM conMjajiHOM NOBE/bOM U3
1961.ronuHe.
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mMpe, ONIITE APYLITBeHe HUHTepece. /lpyro, NocToju M3BeCHA CJIAUYHOCT
n3Mehy AUCUUINJIMHCKE U KPUBUYHE OJTOBOPOCTH, jep ce OBUM HauMHUMa
»KeJIM Cy36MTHU acolMjasiHo, HeJONYIITEeHO NOHalllakbe, 300T Yyera KaXKibhaBambe
pajiHMKa Mopa 6UTH NpoxeTo ocehajeM npaB/e U eTUYHOCTH, LUTO IPOBOLUpPaA
Y 3aMHTEpPeCcOBAHOCT Jip>KaBe 3a Ty BJacT (JoBaHoBuh, 2013: 48). HenpucTpacHa
KOHTpOJIa JUCLUIJMHCKE BJIACTU Ce y NpaBy BehnHe eBPOINCKUX JApKaBa
06e36ehyje kao cBojeBpCHA IPOTUBTE KA je JHOCTPAHOM MOKpeTawy U Bohewy
JUCLUIJIMHCKOT NOCTYIKA 0] CTPaHe M0CJ10/iaB1ia, C 063UpOM Jia CyJOBU MOTY
Jla MOHUIITE OJJIYKY O AUCLUIIJIMHCKOj OJTOBOPHOCTH 360T GUTHE MOBpeie
npaBuJa JUCLUIJIMHCKOT NOCTYIKA UJIU NTOBpeJie ofpesaba MaTepHjaJHOT
npaBa (Koauesuh, 2013: 375).

2. He3aKOHHMTH O0TKa3 U beroBe MpaBHe MocJieuIie

Y TeopHju paZHOT NpaBa y ONTHIIAjy je Bulle JebUuHUIHja oTKa3a. Of nojaBe
WHTEepPBEHLIMOHUCTHUYKOT 3aKOHO/IaBCTBA 0 pajy y npBoj nojioBuHu XIX Beka,
na HaJasbe, MO yTULajeM CBEOMUITETr Pa3Boja U APy LUITBEHOT HANlPeTKa, Hajipe
y CYACKOj MpaKcH, a IOTOM U Y 3aKOHO/JaBCTBY, [10J1a31 10 peaKliije NpOTUB
JinbepasHOr UHAUBU/YAJIM3Ma U AllCONYTUCTUYKUX IPABHUX KOHLENLIK]ja
KpO3 Teopujy 0 3JI0ynoTpebU MpaBa, Koja HaJla3u JIOMEH NpPUMEHE U Yy
MaTepUju packuJama yroBopa o paJly 3ak/by4eHor Ha HeoJpeheHo BpeMe.
JloTaz jefMHCTBEHM I0jaM OTKa3a AudepeHIUpa ce Ha: a) He3aKOHUT U
6) HeomnpaBJaH (abusuBHU) oTka3 ([lapaBuHa, 1996:180). ,HezakoHUuTHU
oTKas" 6uJio je yakiue AePUHHUCATU U FBbHUME Ce CMaTpao CBaKW OTKas JAaT
NPOTHUBHO M3PUUYUTUM 3aKOHCKUM ofpenbama (y ofHOCYy Ha 3amTuheHe
cJly4ajeBe, IPOMMCAHOr NOCTYINKa, HAaAJIeXKHUX OpraHa, OTKa3HUX POKOBA U
ci). ledunucatu ,HeonpaBgaHU", 0JJHOCHO ,abU3UBHHU 0TKa3" GUJIO je MHOI'O
Te)ke, U OKO TOT MHUTama Ayro cy ce KoJjiebaJjie U TeEOpUja U CyACKa IMpakca.
JlaHac ce moy3/1aHUM OCJIOHLIEM 3a TpeLU3Mpakbe [ojMa ,,0npaBAaH”, 0fHOCHO
,HeonpaBJaH" oTka3 cmaTpa KonBeHuuja MehyHapoHe opraHu3anje paja o6p.
158 o mpecTaHKy paJlHOT 0/1HOCA HA UHUIIMjaTUBY NOCJA0/1aB1a, u3 1982. roguHe
(IMapaBuHa, 1996:180).> OnpaBAaHocT 0TKa3a, y Ayxy KoHBeHIIHje, yca0B/beHA

2 ,Ci. nuct COP]“, 4/84. HeonpaBaaHUM pa3sio3uMa, o KOHBeHIIMjH, HAPOYUTO Ce CMATPajy:
a) YJIQHCTBO Y CHHAWKATY UJIU yqemhe Y aKTUBHOCTHMAa CUHAUWKATA BaH PaJIHOT BpeMeEeHa,
WJIM y3 CarJIaCHOCT MOCJI0/aBIa, 32 BpEMe Tpajatba paJHOT BpeMeHa; 6) YHHbeHHU L[ LITO je
TPAXHUO0 Ja UCTYIIA Kao NpeACTaBHUK paIHUKA, UJIU 360r OMBLIET UJIH Caallkber UCTymnama
y TOM CBOjCTBY; B) IO HOLIEH€ XKaJi6e 1K yuelrhe y IOCTYNKY NPOTHUB MOCJ0/jaB1a 360r
HaBOJAHOT KplIelka 3aKOHa UJIU IIPOIMKUcCa U o6paha1-ba HaOJIeXKHUM aIMUHUCTPATUBHUM
opraHuMMa BJIACTH; T) paca, 60ja, moJ1, 6pavyHo CTame, MOpoJudHe o6aBe3e, TpyAHOQa, Be-
POMCIIOBECT, TOJHUTHYKO MULIJ/bEHE, HALLMOHAJHO UJIH COLIMjaJIHO IOPEKJIO; [1) U30CTaHAK
carmnocJia3aBpeMe IOPOAUJ/bCKOT 0/ICYCTBa, 360T 60JIeCTH UJIK 360T oBpeie. PagHu oHOC
Hehe pecTaTH U3 pasJiora Be3aHUX 3a pa/i UJIM OHAIIAhe 3aM0CJIEHOT IIPe HEro LITO My
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je mocTojarbeM BaJbaHOT pa3Jiora Be3aHOr 3a: a) CIOCOOHOCTH UJIH MOHAalIahe
paZiHMKa Uy 6) 3a onepaTUBHe NoTpebe npey3eha, ycTaHOBE UJIH CIYyKOe.

[Taxkwby paZiHOr MpaBa, OJaBHO, MOCEOHO 3a0KylJ/ba MUTaHE MpecTaHKa
paZiHoOT OiHOCA U, HAPOUYUTO, 3aLITHUTA 0J] HE3aKOHUTOT OTKasa. [lorsienu Ha
OBY Mp06JIEMAaTUKY CY Pa3JIMYUTH, HapaBHO, y 3aBUCHOCTH Jia JIM Ce paJiu O
3anocJ/ieHUMa UJH o nocjaogaBuuma. C jeiHe CTpaHe, 3aM0C/AeHU 3aIUTUTY OJ
He3aKOHUTOr 0TKasa IocMaTpajy Kao oAJy4yjyhy rapaHiujy 3a cTabuaHOCT
3anocJsiewa (Bronstein,2009:69).C npyre cTpaHe, IpUCTa ulle HEOJIUb6epaIn3Ma,
HapO4YMUTO U3 MOCJOBHUX KPYTroBa, CMaTpajy Aa y3 pacTyhe TpolukoBe paja,
3alITHUTAa 0Jf OTKa3a HaMehe orpaHuyema cnocobHOCTH npeay3seha ga 6p3o
pearyjy Ha Tp>KHUILIHe IPOMeHe U TeXHOJIOUIKEe U3a30Be orpaHuyvaBajyhu, Ha
Taj HA4MH, BbUXOBY POJYKTUBHOCT U KOHKYpeHTHocT (Bronstein, 2009: 69).
Takobe, no HeosMGepaIHUM I[VIeJUIITHUMA, 3aLUTHUTA OJf OTKasa nocMaTpa ce
BUIIIe Kao Gapujepa 3anoll/baBaby, Hero UITo je nomoh y ouyBamwy noctojeher
nocJa (Supiot, 2005:50). OBakBa ryieJUIITa, Y CYUITHHH, IPECTaB/bajy 0/pa3
ONITHUX TpeHAoBa HacTaaux 1980-tux u 1990-Tux roguHa y MHAYCTPUJCKUM
3eMJ/baMa, a KOju Cy Ce OJJIMKOBAJU JeperyjanujoM (Uad, NpaBUJHU]E,
TPKUILIHOM a He Jip>kaBHOM perysanujoM) (Hepple, 1998:279). UnaukaTopHU
TUX TPEH/I0BA 6UJIM CY PA3JIMUUTH, II0YEB O] YKUJaHha IPETXO0/[HE CAaTJIACHOCTH
O/l CTpaHe jaBHUX BJIACTH Y CJIy4ajy BUlIKa 3anocjeHux (PpaHuycka), yBohemwa
Behe ¢QyiekcubUIHOCTH KO yroBopa 0 pajy Ha oapeheHo BpeMme (besruja,
Hemauka, llIBegcka, llnanuja, UTasuja), na 1o 3aliTUTE 0Jf HE3aKOHUTOT 0TKa3a
(Besnmka bpuTanuja, Hemauka) (Hepple, 1998:279).

[IpaBHe mocJsiefuIe HE3aKOHUTOT 0TKa3a HUCY UJeHTUYHE y CBUM 3eMJbaMa.
Wnak, 3a HeKe o kbUX (Kao IITO je HAKHAaJa lITeTe, Bpahawe Ha paj U cJ1), MOXKe
ce pehu fia ©Majy yHUBep3aJiaH KapakTep. Tako, npuMepa paziu,y npaBy Besuke
BpuTaHuje, yKOJUKO CyJ, YTBPAH Jia je 0TKa3 HE3AKOHUT, MOXe HAJIOXKUTHU
jelaH oZ TpHY 06J1MKa HeroBe UcpaBKe: Bpahamwe y npeballe cTakwe, TOHOBHO
aHrakoBame U fojenay (HoBuaHe) komneHnsanuje (R. W. Painter, K. Puttick, A.
Holmes, 2004: 310).

[lyTeM 3aKOHOAABCTBA UJIH CYJICKe MpaKce, JaHAC je yCTAHOBJ/bEHO Jla HUje
JIOBOJbHO J1a 0TKa3 OyZie JaT U3 Ba/baHOr pasJiora, Beh je moTpe6GHO U a Taj
pasJior 6y/ie J0BOJbHO 0361J/baH /ia olpaBja oTKas. [[puMepa paju, y PpaHiyckoj
ce TO HU3paXkaBa Kao ,npasu u 036us/baH paszzoz”, a'y Benukoj Bputanuju kao
»,0080/0aH pazaoz” (Hepple, 1998:298). Y Utanuju, 1une Koje cMaTaTpa Aa je
J06UJI0 HE3AaKOHUT O0TKas, MMa NMpaBo Jila UCTH Mmobuja y poky o 60 maHa.
YKOJIMKO Cce YTBP/U /ia je 0TKa3 He3aKOHUT, MoTyhe je UM ycrocTaB/barbeH

ce omoryhu J1a ce 6paHu 0/ U3HETHUX HaBOAA. Y C/y4ajy Jla cMaTpa /ja je 0TKa3 He3aKOHHUT,
paZiHUKY ce Mopa JIaTH PaBo Jia ce 06paTH HEKOM HENPUCTPACHOM TeJly, Kao LITO je CYA,
apOUTpaxKa  CJI.
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npebhammer ctamwa (pajHor ogHoca) uiau niaahamwe noce6He HakHaze (Treu,
2007:109). Y ¢paHuycKOoM NpaBy NpaBu ce pasjdka usMehy HeperysapHor
0TKa3a KojH je mocJeAuia HEMPUAPrKaBaba IPONHUCAHOT MOCTYNKA U 0TKa3a
6e3 ompaB/JaHOT pa3Jiora, IITO Ce orJiela U Yy pa3JIMuUTUM nocaeguunama (M.
Despax, ]. Rajot, ].P. Laborde, 2011: 163).

HezakoHuTu 0TKa3 y fomaheM npaBy, Tj. y ONIUTEM peXUMY paJHUX OJHOCA
ypebenum 3akoHOM 0 pafy’, Takohe noBJIayy pa3IMYMTE IPAaBHE MOCTEeHLIE.
[Ipe cBera, HeONXO/JHO je HAIOMEHYTH /ia je ca MocJieJJlbUM U3MeHaMa 3aKoHa
o pany (jyna 2014), usMeweH W HACJOB M3HAJ ojiroBapajyher dsaaHa (191).
HaumMme, ymecTo ,HesakoHumu omka3s”, HacJI0B cajia IJ1acy ,npasHe noc/ieduye
He3akoHUmMoz npecmaHka padHoz odHoca“. OHe cy: a) Bpahamwe Ha pan; 6)
HaKHaJa lITeTe U B) yIJlaTa npuna/ajyhux JonpruHoca 3a 06aBe3HO COLUjaTHO
ocuryparbe 3a [Iepuo/| y KoMe 3allocJieHH Huje pagro. OCUM HacJ/I0Ba, yurHbeHe
Cy W ZipyTe, 3Ha4ajHuje uaMeHe. [Ipe cBera, y Be3u Bpahawa Ha paj ycjef,
He3aKOHUTOr oTKa3a. Panuja ¢opmyanuja: ,AKo Cys JoHeCe NIPaBHOCHAXHY
Ipecy/ly KojoM je yTBpheHoO Jia je 3all0CJI€HOM HEe3aKOHUMO npecmao padHu
00Hoc, cy he ofJIly4YUTH [1a Cce 3allOCJeHU BpaTH Ha pa/ji, aKO 3aMOCJEHHU TO
3axTeBa“, caja rjacu: , AKo cyJ y TOKy NOCTYIKa yTBPAH /A je 3aN0CJIeHOM
npecmao padHu 00HOC 6e3 npasHoz ocHoea", oiiy4ynhe Jia ce 3aM0CJeHU BpaTH
Ha paj...“. UMa MuIl/bera Jja ce OBJie He paJiu caMo O je3U4YKOj IPOMEHH, Te
Jla je HapeZ6a o Bpahamwy Ha pa/i 3aMelmeHa 0/JIyKOM O 3aXTeBy 3a Bpahamwe
Ha paj. JlpyruM pedyuMa, TO 3Ha4H Jla IOHUIITAj pellemha 0 0OTKa3y yroBopa o
pajy He BoJiM 6€33yCJIOBHO o1y 1M 0 Bpahamy Ha paj (PKuekosuh, 2014; 159).
Tpe6a HanmoMeHYTH Jja IpOMeHa y TEpPMHUHOJIOTHjU, U36aljUBakbe U3 yIIoTpebe
v3pasa He3aKOHUM npecmaHak padHo2 00HOca, U keroBa 3aMeHa NPeCMaHKoOM
padHoz 00Hoca 6e3 npagHo2 0CHOB8A, Y IUPEKTHO] je Be3H ca jolll jelTHOM HOBUHOM
y wiaHy 191. 3akoHa o pajy, ¥ TO Y bberoBoj Tauku 7. HauMe, ako cyz y TOKy
NOCTYIKa YTBP/H /i je I0CTO0jao OCHOB 3a IIpecTaHaK paJiHOT 0JJHOCa, a1 Ja
je mocJsioiaBaly MOCTYIHO CYPOTHO ofpeZibaMa 3aKOHA KojuMa je MponucaH
NOCTYNAaK 3a NpecTaHak pajHOr oJjHoca, cyA he o6UTH 3aXTEB 3al0CAEHOT
3a Bpahame Ha paji, a Ha UMe HaKHaJe LTeTe JocyAuhe 3anocieHOM U3HOC
Jlo LIecT 3apajia 3anocseHor. OBo peliere Beh je N3a3Bajo KPUTHUKY CTPYUHE
jaBHOCTH jep, He caMo Jia je HA LITETY 3an0cJ/eHor, Beh U J0/JaTHO NpUBUJIeryje
NOCJIOZABLEe TAKO LITO UX CaM 3aKOH 0cJsiob6aha oy 0ATOBOPHOCTHU 3a Kplllekme
oJipe/laba 3aKOHA KOjU ce TUYY NMOCTYIKA pecTaHKa pajHor ogHoca (bykuh,
2014:73). OBa HOBUHA he, HeCYMIBUBO YTUIATH U HA U3MEHY CYJICKe MpaKce,
Koja je [10 cajia 6uJia je JUHCTBEHA y CTaBYy [la KplLIewe oJjpe/ioe 0 YII030pemy
WJIM 3aCTapeJsIoCTH JlaBaka 0TKa3a YBEK BOJAU 3aKJ/byUKY O HE3aKOHUTOCTHU
OTKa3sa ¥ NOHULTajy peuiewa (hykuh, 2014, 74).

3 ,Cayx6eHu rinacHuk Peny6suke Cp6uje, 6p. 24/2005; 61/2005; 54/2009 u 32/2013 u
74/2014.
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Ca oBaKBMM CTaBOM y MOTHYHOCTH ce ciaxkeMo. HanymramweM KJIacu4HOT
KOHIIENTa He3aKOHUTOT 0TKa3a (0TKa3 KOju je JaT CyNMPOTHO U3PUUYUTHUM
3aKOHCKHUM oJipe/i6aMa-yK/by4yjyiu Ty ¥ HOCTyNaK), 10JI0%Kaj cyabuje cTpaHe y
paJiHOM OJJHOCY je 0AaTHO (M HeollpaBjaHO) OTEKaH a I0CJI0[aBLy je OTBOPEH
HMIMPOK NYT 3a (CKOPO HEKAXKHeHO) HE3AaKOHUTO OTHYIITAkbE.

HapesnHa mocsiepuiia He3aKOHUTOT OTKasa jecTe HakHaja umrteTe. OHa ce
yTBpDhyje y BUCMHU U3ry6J/beHe 3apajie Koja y cebu capKu npumnazajyhu
nopes U JJOIPUHOCE, y CKJIaAy ca 3aKoHoM. Ca nocsie/jilbuM U3MeHaMa, 0/ OBOT
M3HOCa U3y3eTH Cy HaKHa/ia 3a UCXpPaHy y TOKY paja, perpec 3a kopuiheme
roAuLIKbEr 0IMOpa, 60HYCH, Harpaje u jpyra npuMama 10 0CHOBY J0IPHUHOCA
IIOCJIOBHOM ycIexy nocJjozasua. lobpo je ITO je, HA OBaj HAYUH NpelM3UPaHO
LITa CBe CaJip>KU OCHOBHA 3apa/ia, U LITO je YBaXKeH CTaB Cy/JCKe MpakKce Ja
3aMo0CJIeHOM He Npunaja IpaBo Ha UCXPaHy Y TOKY paja. MehyTUM, IpOTUBHO
Jlocajlallilkboj CYACKO] MpaKcH, Y U3ry6JbeHy 3apajy He cllajia U perpec 3a
roguiimu ogmop (bykuh, 2014: 72). Ox v3HOoCca IITETeE Koja ce focyhyje ycaen,
He3aKOHUTOT NMpecTaHKa paJHOT 0JHOCA, 0/ibUja ce U3HOC NpUXo/ia Koju je
3anocJIeHU OCTBApPHO 110 OCHOBY pajia, 10 IPeCcTaHKy pajAHOT 0JHOCA, IITO je y
CKJIaZy ca IPUHIUIIOM UHTerpaJiHe HakHaJe mrteTe. OcuM Tora, owrreheHu je,
y CKJIa/ly ca HauyeJIOM CaBeCHOCTHU U MOLITEHA, [1YKaH Jja IpeJly3Me OHO IITO
je y beroBoj MohH Jja cMabu U3HOC LITETe. Y KOHKPETHOM CJ1y4ajy, TO Ce YUHU
TpakeweM aJITepHAaTUBHOT oZiroBapajyher nocsa. To, HapaBHO, He 3Ha4 U Jia ce
OJ1 TOT JIMLia 3aXTeBa Jja IPUXBAaTH 0CA0 Ca 3HATHO HUKUM NpUMakbrMa UJd
Ha M03UILUjU Koja je 3HATHO UHPEepUOpHHUja OJf OHE KOjy je MMao Mpe oTKasa
(Deakin, Moris, 2005:405).

[lo nuTamwy Bpahawa Ha pa/i U HAKHa/le IITeTe, oipeheHa peniermha U3 3aKoHa
Jlajsa cy MOTyhHOCT 3a pas3/iMyuTa TyMadeka, HApOUUTO Mocje U3MeHa U
JonyHa u3BpueHux jysna 2005. roguHe. 3aKOHOM 0 K3MeHaMa M JloyHaMma
3akoHa o pajy* npeasubeHo je fa, ako cyj JjoHece NPAaBHOCHAXHY OAJYKY
KOjoM je yTBpheHO Jja je 3all0CJIEHOM HE3aKOHUTO IpPecTao paJHU OJHOC,
cyA he ofs1yynTH [ia ce OH BpaTH Ha paji, ako TO 3aXTeBa, a ope/ Bpahamwa
Ha paj, nocjojaBal, je Ay»aH Jia 3all0CJeHOM UCIJAaTU U HaKHaAy LITeTe
y BUCUHM U3ry6/beHe 3apajie U JpyTrux NpHMamka Koja My nNpunajajy mo
3aKOHY, ONLITEM aKTy UJIU yTOBOPY O Pajy U yNJaTH AONPUHOCe 3a 06aBE3HO
couujasHo ocurypame.®’ MehyTum, o moMeHyTX U3MeHA U JIONyHa, IPaBo Ha
penHTerpanujy 3amnocjaeHor (Bpahame Ha paj ycJjesl He3aKOHUTOT 0TKa3a) je

4 ,Cnyx6enu rinacuuk PC“ 6p. 61/2005.

5 Yn. 191, cT. 1 1 2 3akoHa. Ca u3MeHama yuueHUM 2014. roarHe, y HAKHaAy LITETe y
BUAY U3ry06/beHe 3apa/ie He yJIa3y HAKHA/la 32 UCXPaHy y TOKY pajia, perpec 3a Kopuiiheme
rOAUIIbEr 0IMOPa,60HYCH, HAarpaje 1 pyra npruMara o 0CHOBY JJOIIPHUHOCA TOCJTOBHOM
ycliexy nocJjozaBLa.
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peslaTUBU30BaHO, TAKO Jla Ce MOCJA0/4aBal], MOXe YCIPOTUBUTH Bpahamwy Ha
pa/i He3aKOHUTO OTNYIITEHOT 3anoceHor. C Apyre cTpaHe, ¥ caMo JIMLe Koje
cMaTpa/iaje He3aKOHUTO OTNYLITEHO MOXKe yMecTo Bpahawa Ha paji 3aXTeBaTu
Jla My ce UCIJIaTH ,HakHa/ja wreTe".® [[po6JieM y nprMeHHU 0Be HOPMeE HACTao je
ycaea norpeiute ¢opmynanuje 4. 191. 3akoHa o paay. Haume, HoB4aHU H3HOC
KOjH je mocJioZaBal yaH Aa MJaTu 360 TPpOTUBJ/beha Bpahawby HE3aKOHUTO
OTNYIITEHOT JIULA Ha paj, A0 36 3apaja (MJu KOjy caMo TO JIULe TPaxkH, Tj. 0
18 3apajsia) ¥ HakHa/ja WITeTe y BUAY U3TyO/beHe 3apajie ¥ Jpyrux NpuMamba
He UCKJbY4Yjy je/IHO ApyTo, Beh ce KyMy/Iupajy.

Ha oBaj HauuH, MpoX3U/Ia3H J1a je IOMEHYTOM 0/IpeZi0OM U3HOC HAKHA/IE IITeTe
KOjy CyJl MOXe JIOCyJUTH OrpaHHYeH Ha HajBulle 18, 0/,]HOCHO HaA HajBUllIE
36 3apaja Koje 6u 3amocjeHU ocTBapH Aa pagu. CaMUM TUM, IpoU3UIa3n
Jla je HaBeJleHO OTpaHUYerbe U3HOCA KOjU Ce MOXKe JIOCYIUTH Kao HaKHaja
LITETe 3all0CJeHOM y MOTIYHO] CYIPOTHOCTU He CaMo ca paHUje Baxxehum
oJipenbama 3akoHa o pajay, Beh u ca oarosapajyhum osjpenoama 3akoHa o
o6simraguonuM ogHocuma’ (Yosmh, 2005:300). ¥ cknaay ca wum?®, cyn he,
y3uMajyhu y 063Up U OKOJIHOCTHU KOje Cy HaCTyIuJe NocJje NPoy3pOKoBamba
LITeTe, JOCYAUTH HAKHAAY y U3HOCY KOjU je IOTpebaH Jia ce oulTeheHUKOBA
MaTepHjasHa CUTyallMja JoBeJie Y OHO CTarbe y KoMe OU ce HaJla3uJia Jia Huje
OUJIO IITETHE pa/itbe UK IPOoNyIlTaa. To ce, MehyTUM, He TOCTHXKE YCBOjeHUM
KOHIeNI'TOM 3aKoHa 0 pajy. [lofaTHY HEMOBOJLHOCT JIOHeJIe Cy U3MeHe 4JI. 191
13 2014. roj1He, Ha HAYMH /1A Ce yMakehe HaKHa/le LITeTe Y BUAY U3Tryb/beHe
3apajie 360r HE3KOHUTOT 0TKa3a (IITO je HeCIIOPHO), POLIUPYje U Ha HAKHA Y
KojuMa ce ucnahyje ymecto Bpahawa Ha paj (1o 18, Tj. 10 36 3apaza). Ocum
TOTa, MPUJUKOM OJJIYYHMBakha 0 U3HOCY TUX HAaKHAaJa CyA he, M0 HajHOBUjUM
“3MeHaMa, BOAUTH padyyHa, U3Mehy ocTasior, U 0 BpeMeHY NPOBeJeHOM Yy
PaZiHOM OZIHOCY CaMO KO/, II0CJI0/IaBIIa 0J] KOTa je ycJie U0 He3aKOHUTH 0TKa3,
a He 0 YKYITHOM BpeMeHY V paZlHOM 0ZJHOCY, Kao Jio TaZa. OBa peliewa, He CaMo
Jla cy jolll jeTHA Y HU3Y HEMTOBOJbHUX M0 3a10c/ieHe, Beh yka3yjy v Ha O4UIIeJHO
Hepa3yMeBamwe NMPo6JeMaTUKE 0J CTPaHe lbUXOBUX ayTOpa.

6 OBaKBO pellleme je 10CTa yOOHUYajeHO Y yIIOpeAHOM N1PaBy, HAPOUYHUTO y IPABY €BPOIICKUX
3eMavsba. [IpuberaBa My ce U3 pasJiora LITO, ycjesi 0TKa3a, 0JHOCH u3Melhy 3amocsieHor u
nocJioZiaBlia 4ecTo 6yAy y Toj Mepu nopemMeheHH Jja ce BUle He MOXe OYeKHUBATH IJIOJHA
capa/iia. M3 Tor passiora cMaTpa ce /ia je MHOTro 60J/ba caTUCaKIMja 3a HE3aKOHUTO OT-
NyILITEHO JIULe aBake o peheHor HOBYaHOT U3HOCA, yMECTO HellJIoJoHOCHOT Bpahawa Ha
paa. [Ipo6uieM je, y HalleM npaBy, HAcTao ycJaes norpemHe popmysanuje 4. 191. 3akoHa
0 paay. HanuMe, HOBYaHHM M3HOC KOjH je MOCJ0/AaBall AyKaH Ja IJ1aTH 360T NPOTHUB/bEHA
Bpahamwy HE3aKOHUTO OTHYIITEHOT JIMLA Ha paj, 10 36 3apaja (MM KOjy caMo TO JIUIle
TpaxH, Tj. 0 18 3apajia) M HaKHaJa IITeTe Yy BUAY U3ryOsbeHe 3apajie U [pyTUX NpuMaba
He G CMeJIY jelHO JPYTO Jja UCKJbY4yjy, Beh cy To npaBa Koja npunazajy KyMyaaTHBHO.

7 Y. 154,155,189, 190 u ap.
8 Y. 190.
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3. He3aKOHUTH OTKa3 ¥ NPaBO Ha HEMAaTepHjaJTHY IITETY

3.1. Yonwme o HO84AHOj HOKHAdu Hemamepuja iHe wimeme

HauyesiHo, y npaBy je npuxBaheHo cxBaTabe /Jja je IpaBe/iHUje aKo LUTETY CHOCH
OHAj KOjH jy je IpOY3pOKOBA0, UAKO HUje KPUB, HETO [1a je CHOCH OHaj Kora ureTa
norabha, MaKo HUTH je KPUB HUTH je Ha 6GMJIO KOjU HAUUH JONPUHEO Jia IITeTa
HacTtaHe. OcuM Tora, Apyra TeHJeHl1ja Koja ce jaB/ba y pa3Bojy MoJepHOT
IpaBa 0 HAKHA/AY LITeTe je [1a BpLIMOL M I0CJI0Bamka U [ieJIaTHOCTH OZAr0Bapajy
3a nocTynke cBojux sbyau (biarojeBuh, Kpysm, 1983:477).

[J1aBHU I[U/b HAKHA/E IITETe CACTOjU Ce Y OTKJIahalby WTEeTHUX N0CAeAUIa.
CMaTpa ce fa ce Taj LiuJ/b, y U3BECHOM CMHUCJY, MOKe MOCTUNHU U KOJ, HEKUX
HeMaTepHjaJHUX TeTa. Ulak, HeClopHo je fa ce HaBehu 6poj HeMaTepHjaTHUX
LITeTa He MOXKe IIONPaBUTH NyTeM HaTypaJiHe pecTUuTyuje. CTora, 01a3u y
0631p jeINHO HOBYAHO JIaBakbe paJiu 3a10Bosbema (camucgakyuja) omrtehenor,
a He Kao LeHa npukpaheHor no6pa. JocybuBaweM ofpeheHe HOBUaHE CyMe
omoryhyje ce omteheHoM 1a npu6aBy ce6U HEKO 33J0BOJbCTBO, HEKY )KUBOTHY
pPaZioCcT Kao yTexy, YUMe Ce KOJi Hera yClocTaBJba ICUXHWUYKA U eMOLIMOHaIHa
paBHOTexa (Pagumuh, 1988:281).

Y Teopuju noctoje pa3auuuTe AePpUHULMje HeMaTepujasiHe wTeTe. [IpuMepa
pajau, noj mboM Tpeba noApa3yMeBaTH ,C8aKy Wmemy Koja He nozaha nojeduHya
Y 1e2080j UMoBUHU uau mesy“. Jlajbe, mojiesia IITETE HA MATePUjaIHy U MOPAJHY
(HeMaTepHjaJiHy) oAroBapa nojiesiyd paBa Ha UMOBHHCKA U HEUMOBHUHCKA, y
CMMCJIY Jia je MaTepHjaJiHa LITeTa NoBpeAa UMOBUHCKUX, a MOpaJiHa LITeTa
NoBpeJila HEMMOBHUHCKUX MpaBa. [locToju U nojies1a caMe HEUMOBUHCKE ILITETe
Ha OHY KOja je IpOy3pOKOBaHa MOBPeJIOM T3B. dpywmeseHe cmpaHe MOpaJiHe
VMOBHHE U OHE KO0ja Koja je Ipoy3pOoKOoBaHa NOBpeJIOM T3B. ajpeKyuoHe cmpaHe
MOpa/iHe UMoBUHe. [IpylITBEHY CTPaHy CaulbaBaJiu 01 4acT, yIJe/[|, yBaXKeme
jenHor sinna, a apeKLMOHY CTpaHy JieruTUMHe adekluje Koje y ce6u ocehamo
3aJ1M1a Koja cy HaM 6/1ucka.” HeMMoBHHCKA LITeTa HOCTOjU YBEK Ka/i HOBYaHa
penapanuja HUje y cTamwy Ja 6y/Je aJeKkBaTHa LITETH, Aa 6ye 06jeKTUBHO
npouewena (Crankosuh, 1998: 24). [lo nuTamby 0CHOBAaHOCTH JocyhruBama
HOBYaHe HaKHa/le 3a HEUMOBUHCKY IITETY MOCTOje iBe CyIPOTHE TeopHje:
HeraTUBHA M NO3UTUBHA. HeraTuBHy Teopujy (1o kojoj He Tpeba AocyhuBaTu
HOBYAaHY HaKHa/ly HEMMOBUHCKE IITETe) yCBajaJ U CY U HAIIU CyZ0BU y IPBUM
rojuHamMa nocJie /lpyror cBeTCKOr paTa, CBe /0 JjoHollewa Haypma 3aKoHa
0 HakHadu wmeme. [103MTUBHA TeOopHUja, KAaKo joj U UMe KaxKe, UJie y NpUJIOT
JlocyhuBama HOBYaHe HaKHale HeuMoBUHCKe wTeTe (CTankoBuh, 1998: 43).

9 Buile 0 Ha3Ha4YajHUjUM CXBaTawkbUMa O HAKHa/JU HEUMOBHUHCKe LITeTe BUAeTH y: CTaH-
koBuh, 1998.
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OCHOBHO NHUTake KoJ JocyhuBama HaKHaJe je 3alITO TO YUHUTH, Tj. 360T
yera JjocybuBaTH HakHaAy HEMMOBHUHCKe 1TeTe. OZroBOp HA OBO NMUTAIbE je,
o No6OpHUIIMMA OBe TeopHuje, UICTOBPEMEHO U O/IFOBOP Ha OCHOBHO NMUTakbe
YHUTaBe TeopUje HOBYaHe HAKHA/Jle HEUMOBUHCKE IITETe, HA MU Takbe O ITPaBHO]
NpUPOAY HAaKHAJle U OCHOBAHOCTH WeHOr JocyhuBama. Passor gocybuBamwy
HaKHa/Ze Jie)KU y TOME Jla ce XPTBU oMoryhu jia cebu npub6aBu U3BECHY
IPUjaTHOCT, paJoCT, YKUBakbe, HEKO 3a/J0BOJbCTO Y HAjIIMPeM CMUCIY PEUU U J1a
Ce Ha Taj HAUWH Y lbeH IICUXUYKH )KUBOT YHeCe MO3UTHUBAH ¥ aKTUBAH eJieMeHaT
HacynpoT 60J1y KOjH je npeTpnea, ogHocHo Tpnu (CtankoBuh, 1998:43).1°

Hamr 3akoH 0 06/IMTrallUOHUM oJHOCHMa'l, kao U y HajseheM 6pojy mpaBHUX
CHCTeMa eBpPOICKUX 3eMaJba, MOTYNHOCT HOBYaHe HaKHa/le HeMaTepUjaJjiHe
HITeTe NPU3Haje caMo Y OTpaHUY€eHO0j MePH, OJHOCHO V oipeheHuM caydajeBUMa
(Papuwuh, 1988: 282). 3akoH gonyuTta cjaejaehe ob/rMKe HeMaTepujaJiHe
mITeTe: a) NpeTpI/beHU GU3UYKH 60JIOBH; 6) MPETPIJ/beHU AYIIEBHU 60JIOBU
(360or ymMamwema )KMBOTHe aKTUBHOCTH, HAPY>KEHOCTH, IOBpeJie yIie/a, 4acTH,
cJ1060/1e UM TpaBa JIMYHOCTH, CMPTH GJIMCKOT JIUIA) U B) cTpax.'? [locTojame
HEKOT 0J1 0BUX 06J/IMKa HeMaTepUjaJsiHe LITeTe He 3HA4M, caMo 1o ceby, fa he
omrTeheHoM u mpunacTy HoBYaHa HakHaza. OHa je yc/0B/beHa OKOJIHOCTUMA
cJly4aja, HapO4YMTO jauMHOM 60J10Ba U CTPaxXa U lbUXOBUM TPajarkbeM. YKOJIUKO
OKOJIHOCTH CJiy4aja To ollpaBAaBajy, cyx he focyAuTH NpaBUYHY HOBUYAHY
HaKHa/ly, He3aBUCHO O/l HAKHa/Jle MaTepHjaJiHe LITeTe, Kao U Y ’beHOM 0/ICYCTBY.
Cyn je o6aBe3aH Jja BOJY pauyHa, IPUJIUKOM O/|IyYMBakba 0 3aXTeBY 3a HAKHAY
HeMaTepHjaJiHe LITeTe U lbeHOj BUCHHH, O 3Hauajy nospeheHor fo6pa U LiUby
KOMe CJIY>KM Ta HaKHAa/ja, Kao U 0 TOMe Jia Ce ’hbOME He NIOro/jyje TexKibaMa Koje
HHUCY CIIOjUBE Ca FbeHOM IPUPOJOM U JPYIITBEHOM CBPXOM. '

3akoH o paay Peny6usnke Cp6uje Takohe cazpku HOpMe 0 OZTOBOPHOCTH 3a
wrety. Tako', ,ako 3amoc/ieHu IPETPIY OBPE/IY UJIU IITETY HA PaJly UJIU Y Be3U

10 IloTpe6GHO je, HA OBOM MECTY, jOII HABECTU U TO /1a OCUM HETaTUBHE U NIO3UTHUBHE Te-
opuje, IOCTOjU U rpyla TeOpUja KojuMa je 3aje JHUYKO Jla JONYyLITAjy HOBYAHY HaKHaAy
HEMMOBHUHCKE IITETE, aJId caMo ¥ oApeheHuM caydajeBuma. To cy: 1) Teopuja 1o Kojoj ce
HOBYaHO MO>Ke HaKHahMBaTH caMO HEMMOBHHCKA IITeTa IPOy3pOKOBaHA KPUBUYHUM Jie-
JIoM; 2) TeopHja 110 K0joj ce HOBYAHO MOKe HakHahMBaTH caMO HEMMOBHHCKA LITETA KOja je
npaheHa UMOBHHCKOM LITETOM; 3) TeOpHja MO KOjoj Ce HOBYAHO MOXKe HaKHahHUBaTH caMo
HeMMOBHHCKaA IITeTa Koja je HacTaJjla IOBPeAOM T3B. APYIITBEHEe CTpaHe MOpaJiHe UMOBHU-
He U 4) Teopwuja Mo KOjoj ce He MOXe TPaKUTHU HOBYaHA HAKHA/la HEUMOBHUHCKE LITETE HA
NO/PYYjy yrOBOpHe OArOBOPHOCTH. 3a BUIlle O TOMe BHU/IeTH rope HaBeJieHo JieJio.

11 ,Cun. nuct COPJY, 6p. 29/78, 39/85, 45/89, 57/89, ,Cnyx6enu auct CPJ“, 6p. 31/93.
12 Y. 200, ct. 1 3akoHa 0 06JMTral{MOHUM OJJHOCHMA.

13 Y. 200, cT. 2 3aK0oHa 0 OGJIUTAIMOHUM OJHOCHMa.

14 Yn.164.
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capajioM, ocJoaBall je y>KaH la My HaZIOKHA W LITETY, y CKJAaAy Ca 3aKOHOM
v onwtuM aktoM.” lllTeTa Moxke GUTH M MaTepHjajiHa MU HeMaTepUjaJsiHa, na je
pasyMJbMBO, CAMO M0 CeOH, /1a 3aKOHO/[aBal] 0/ HAKHA/IOM IITeTe IMoJjpa3yMeBa
Y IpaBo Ha HakHa/ly HeMaTepujasHe wreTe (Kagpuy, 1997:615).

3.2. 06/1uyu HeuUMoBUHCKe wimeme
3.2.1. dusuuku 60.108uU

3a HenpujaTHe cyb6jeKTHBHEe ocehaje Koju HacTajy ycJje/l ITeTHUX JApakyu Ha
cneyudryHe HEPBHE 3aBPILETKe y MeJJULIMHU CE KOPUCTHU TEPMUH 601, 2 TEPMUH
¢usuuku feo je npaBHOTr oApehema, y u/by AudepeHlMpaba 0 AYIIEeBHUX
6os0Ba (‘hupuh, 2013: 35).

3.2.2. /lywesHu 60.108u

HaswuBajy ce joi ¥ ncuxuuke namrbe v 03Ha4aBajy eMoliMoHaJ IHe nopeMehaje Koju
HacTajy ycjeJ AUPEeKTHOT TIOBpehuBakba UM NOCPeIHO, TOBPEeLOM UM cMphy
osiuckor sivna (hupuh, 213: 37). /lyuieBHH 60J10BH, CXOAHO HalleM 3aKOHY O
06JIMTallMOHUM O/JHOCHMA, MOT'Y HACTaTH 360T yMakhea XKUBOTHE aKTUBHOCTH,
Hapy>XeHOCTH, IOBPe/Jie yIyiea, 4acTH, CJ1060/1e UJIU TPaBa IMIYHOCTH U CMPTHU
GsiMckor una.l> KyMmysaTUBHH YCJI0B KOjU MOCTaBJ/ba 3aKOH 0 06JIUTAl[MOHUM
O0JJHOCHMaA jecTe J1a MOCTOjU TPpIJbelbe AYIIEeBHUX 60JI0Ba 300T CBAKOT TOT
pasJiora. /lpyruM peyuma, omiteheHn Hehe ocTBapuTHU NPaBO Ha HOBYAHY
HaKHaJy CaMUM THUM IITO je JOXKUBEO yMalbeme XUBOTHE aKTHUBHOCTH,
Hapy>»KeHOCT, IOBpe/ly YaCcTH U yIJieZia U cJi, Beh caMo aKo Cy TU 06JIML U IOBpe/ie
adekIyje mpoy3pokoBaJiu U aAyiieBHu 60 (Lllemuh, 1995: 517).

3.2.3. Cmpax

Ctpax crnajiay o6u4dHe ryiaBHe ¢usnoJiolnike apekTe (Y3 THEB, paJIOCT U XKAJIOCT).
M3as3uBajy ra ocehawa noctojehux uan npegcrojehnx onacHocTH 1o (pusnyku
WJIU ICUXUYKHU) uHTerpuTeT (JeBTHh, 1966:38-39). C 063upoM Ja je cTpax
€MOI[MOHAJIHO CTae CJIUYHO CTamwy 360r 60JI0Ba, IPU OLEeHUBAKY CTpaxa
Tpeba ce M03a6aBUTH U keroBuM y3ponuma (baarojesuh, Kpysms, 1983:522).

3.3. Ymuyaj kpusuye wmemHuka Ha npaso Ha
HOBYAHYy HAKHAdy Hemamepuja/iHe wimeme

Kaza ce pasivt 0 HakHa/i HEUMOBHUHCKE IITETE YONIITE, TPETXO/HO je TOTPEGHO
pasjacHUTH NMUTakbe Jia JIM by Tpeba 0JJMepUTH MpeMa UITEeTH, He3aBUCHO
o/l KpuBHIle. Y HEHMOBUHCKO] LITETH KOjy HEKO TPITH, CMaTpa Ce, MIOCTOoje

15 Y. 200 300
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JiBe KOMIIOHEHTe. JeJijHa OU ce, YCJIO0BHO, MOIJIa HAa3BaTU 06GjeKTHUBHOM U TO je
OHa HEMMOBHHCKA LITETa KOjy »KPTBa TPIHX HE3aBHUCHO 0] CTelleHa KPUBUILE
IITeTHUKA U 0Z1 y3poKauTeTe. [lapasiesiHO ca bOM, IOCTOjU U pyTra-CybjeKTUBHA
koMmnoHeHTa (CtankoBuh, 1998: 52). OcHoBHa pasJ/iMKa u3Mebhy HOBYaHe
HaKHa/le HEUMOBHHCKE LITETe U HOBYaHe Ka3He JIeXKU Y Pa3JIMUUTOCTHU lbUXOBUX
¢dyHkuuja. CTora, OKOJIHOCTH 0 KOjuMa ce BOJJU padyyHa y 0b6a cjyyaja jecy cTeneH
KpHUBHLe LITETHUKA U keroBe HMOBUHCKe npuJnke. Koa ogMepaBama Ka3He
KPHUBHIA je jejaH 0 OCHOBHUX KPUTEPHUjYMa, JOK KO/, OlMepaBambha HOBYaHe
HaKHa/ie HEMMOBHUHCKe IlITeTe CUTyaluja HUje uctoBeTHa (CTankoBuh, 1998,
57-58). UHaye, kaJja ce TOBOPU O OCHOBY O/IFOBOPHOCTH 3a LUTETY, TEOPHja O T3B.
8UHOj y3poyHocmu,y rpahaHCKOM IpaBy TPIU AoCTa KpuTHKa. [Ipe cBera, 10j ce
3aMepa LITO HEOCHOBAHO NOBE3yje KPUBHUILY U y3po4HOCT. Haume, koM6uHaL Uja
KpPUBUIME U Y3POUHOCTH KAa0 HAYMH OZilMepaBama Mepe 0ArOBOPHOCTU Kao
MeTO/, IOPEKJIOM je U3 KPUBUYHOT NpaBa, I/le je MMaJa ycnexa, C 063MpoM
Jla ce KpUBHYHA OJTOBOPHOCT I0jaBJ/byje UCKJ/bYUYUBO Kao CyGjeKTHUBHA. Y
3Ha4yajHOM Jies1y 3aKOHO/J,aBCTBa U3 06J1acTU rpahaHcKor npasa npejsubame
nocJeiule, OJHOCHO XTeke WU HeXTekbe, HeMa 3Havyaja y yTBphuBamwy Mepe
O0ZITOBOPHOCTHU. Y rpabaHCKOj JAe/JMKTHOj O rOBOPHOCTH je, IpeMa TOME,
y LeHTPY MaXKke y3pPO4YHOCT, a He kpuBuLa (Canma, 1997: 536). U npaBusa
Jomaher npaBa o moce6HOj 3alITUTHU ouITeheHUMKa Halaxy 04TOBOPHOCT 3a
LITETY KOja HEIOCPeJHO HACTaje U3 pajibe ITeTHUKA. Ta 3aliTUTa OCTBapyje
ce ycIlocTaBJ/balbeM MpaBa Ha NOTNYHY HaKHA/ly LITETE, YaK U KaJia OHa HUje
npoy3pokoBaHa HaMepHo (Casima, 1997: 537). OBo je o/ moceGHe BaXKHOCTH
KO/, HAaKHa/ie 1ITeTe ycJe], He3aKOHUTOr 0TKa3a (UJIM NpecTaHka QyHKIUje
Hen360poM - 0 yeMy he y HacTaBKy GUTH BUIIIE pevH).

CBakako, KpUBHIla IITeTHUKA HUje 6e3 yTUIlaja Ha oliTeNeHMKOBO NpaBo Ha
HaKHaJy 4 OHa MMa yTHUIlaja HAa BeJIMUUHY NpeTpl/beHe mTeTe. KpuBula,
MehyTHUM, HHje Hy>KaH OCHOB O/ITOBOPHOCTH 32 HEUMOBHHCKY IITETY, Kao IITO
TO HUje HU 3a UMOBHHCKY (CTaHnkoBuKh, 1998:94).

3.4. 06/1”1{" HeuMoOBUHCKe ulmemeyCJled He3dKOHUmoe omkKasa

Of, y HalleM 3aKOHO/JaBCTBY, IPU3HATUX 006JIMKAa HEUMOBUHCKE IITETE, Y
CJly4ajy He3aKOHUTOr 0TKasa, 0 HallleM MUILJbey, IOCTOoje ABa OCHOBA 3a
HaKHa/ly HEUMOBHHCKe IITeTe: 360r MpeTpI/beHUX AyLIeBHUX 60/10Ba 360T
MoBpeJie YaCTU U yIJieia U MoBpejie NpaBa JIMYHOCTU U 360T MpeTpIl/beHOr
ctpaxa. OcuM Tora, Ha pajy WJH Yy Be3u ca paZioM Moryhe je a 3anmocjeHu
NpeTpnu pa3jMinuTe BHJOBEe HEMMOBHUHCKe IITEeTe 360T MOBpe/ie HheroBe
dusuyke TMYHOCTU: GU3UUYKY 60JI, ICUXUUYKY 60JI ycJie]] yHAKaXKeHOCTH, CTPaX.
(Muaowesuh, 1963:13).
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C 063upoM Jja noBpeJia NpaBa IMYHOCTH MOXe /la IPOY3pOKYyje HeMaTepHujaaHy
LITeTy NnoBpeheHOM, TO JHvIle MMa NpaBoO JAa NoAHece Tyx0y cyay ca
pas/JIMYMTUM 3aXTeBHUMa /la ce HeMaTepHjaJjHa liTeTa HaZokHagu. To ce Moxe
noctuhu o6jaB/pUBamkbeM ocyhyjyhe npecy/e, ucipaB/bambeM pajilbe KOjoM je
V3a3BaHa HeMaTepujaJsiHa IITeTa, T0OBJadyeheM U3jaBe KOjoM je ITeTa HAHeTa,
U3BUIbEHEM UJIM Ipe/ly3uMameM Jipyre pajmwe, YK/by4dyjyhyu U HOBYaHY
HaKHaay HeMaTepujasHe mteTe (Anumany, 2007:883). UMa Munbewa 1a
HEMMOBMHCKA LITETa yCJeJ, He3aKOHUTOT 0TKasa MOe IpeACTaB/baTH KaKo
OHaj CTpax WJIM AyLIeBHU 60.1 Koju oliTeheHo inlle TPNU Y cafjallilbOCTH, UJIH
HelnocpeJHO NOCJle HAacTaHKa WTeTHOr Aorabaja, Tako u cTpax u 6o koju he
ybyayhe HacTaTH, ay y3po4HOj je Be3U ca IUITeTHUM ZiorahajeM, a To je JOHOLIEHe
NPOTHUB3aKOHUTOT aKTa 0 IpecTaHKY paJiHor ogHoca (Kaapuy, 1997: 617).

JywesHu 604108u ycies HE3aKOHUTOT NpecTaHKa paJiHOT OJHOCA OTJIe/ajy Ce
y 60JIOBHMA KOjU Cy IPETPIJbeHU 360T MOBpeJie YaCTH U yIyeJia U IoBpe/ie
npaBa Ju4HoCcTU. OHM MOTY Jia IoBely A0 nopeMehaja mcUXUYKe paBHOTEXe
KoJi omTeheHor, 1 To 6e3 063Wpa /a Jik je Beh mpucyTHa WU He HeKa 0/
MCUXUjaTPUjCKUX AujarHo3a. [pyrumMm peduma, nIpeTpl/beHH uau 6yayhu
JlyIIeBHU GOJIOBU He MpeEJICTaB/bajy caMo MeHTaJsiHe nopeMehaje, Beh u
passn4uTa UM 6pojHaA ,HOpMaJsHA" HeraTHBHA ocehama Koje je IUTETHO /ejCTBO
npoy3pokoBaJio. Tako je moryhe fa u yo6u4ajeHa KaJoCT, 3a6pUHYTOCT,
noctubheHoCT, HapyIIEeHO JO0CTOjaHCTBO U CJI. 6yAy MOTyhH OCHOB 32 HOBYaHY
catucoaknujy (hupuh, 2013:38). Jlule koMe je HE3AKOHHUTO NMPECTA0 PaJHU
OJTHOC, TI0 IPUPOJIX CTBAPH, MOKe OUTH U3JI0KEHO AYIIEBHUM 60JIOBUMA YCJIE]]
MoBpe/ie YacTH U yIJieJla U NMoBpeJie NpaBa JUYHOCTH. OCUM Ccy6GjeKTUBHOT
ocehaja moBpeheHocTH, MOTpeOHO je y3eTU y 003UP U CTAB CPeSJMHE Y KOjOj
TO JIUIE )XUBHU (poJ6UHA, IpUjaTe/by, Cycei1). Y 3aBUCHOCTH OJ] TOTa LITa je
HaBeJIeHO Kao pasJior 3a 0TKa3 (MpOHeBepPa, MUjaHCTBO HA paJiHOM MECTY, pa3Ha
He/I0JIMYHA [TOHAIllakha U CJI) U 0CTAJIUX OKOJIHOCT CJIy4aja, U peakiuja cpeJijuHe
MOXKe OUTH PasMUYMUTa, O T0J03peha U MPEKOpa, 1a CBe /0 HelocpegHe
oCy/ie 1 oMaJioBaXkaBara U u3beraBamwa. HapaBHo, To He 3Hau ia he To 6uTH
TaKo yBeK Ka/ia je y NUTalky HE3aKOHUT NpecTaHak paJiHOT 0JJHOCA, aJIu Kao
MoryhHocT noctoju. Ha cyay je sa yTBphyje ocHOBaHOCT TyK6eHOTr 3aXTeBa 3a
HaKHa/Jly HEMMOBHUHCKE IITeTe 300T HE3aKOHUTOT 0TKa3a.

Cmpax je Ko IpecTaHKa paJHOT 0/lHOCa, peJioBHa nojaBa (Kazapuy, 1997:618).
Jlune KoMe je pagHU 0AHOC (HE3aKOHUTO) NPeCcTao Hajlas3u ce y CTamy CTPaxa,
KaKo 3a CBOj OIICTAHAK, TAKO U 3a OTICTAHAK [IOPOJULie YHje U3/ prKaBambe Moxe
OUTHU YTPOXKEeHO I'yOGUTKOM cpefcTaBa. CaTucdakiyja 3a IpeTpI/beHU CTPaAX
MOXe ce 0JpeJUTH CaMo aKo je OH UHmeH3usaH u mpajaH. CTpax ce jaBJba Kao
NpUMapHU U CeKyHAapHHU. [[puMapHHU je HenpujaTHO My4YHO ocehame Koje
IIOCTOjY HEINIOCPEAHO IIpe, 3a BpeMe U KpaTKO BpeMe HaKOH er3uCTeHIHjaTHO
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OIIAaCHHUX CUTYyalluja, a leJIM Ce Ha JIaK, CPe/ibHY, jak M BeoMa jak. CeKyHlapHH je
KaCHMje eMOLMOHAJIHO CTakbe, HAKOH IIpoJlacKa ersucTeHIMjajlHe ONaCHOCTHU
Y Hajuenrhe MOCTOjU KOJ TEXUX MOBpPea, HEONXOAHOCTU AYKer Jiederma U
pexabusaurtanuje (hupuh, 2013:36-37). Y cayyajy npectaHka paJHOT O/ HOCA,
MUIIJbeHA CMO Jja Ce IpeBacxXxoJHO paju 0 NpHUMapHOM cTpaxy. [locTojame
CeKYyH/IapHOr cTpaxa He Tpeba UCK/bYUYMBaATH, C 063UPOM Ha MOryhHOCT za je
He3aKOHUTH 0TKa3 [I0BEO [J10 TexKUX NopeMehaja Koju 3aXTeBajy AyKe Jeyewe.
IIlTo ce TUYe jaunHe CTpaxa, 0 YeMy MUILJ/bEHE [laje BelITaK CYy[CKO-MeJULIUHCKe
CTpyKe, CMaTpaMo Za y 063up Tpeba y3eTU U MOTYhHOCT HaJsla)Kewka HOBOT
nocJia. Y ycJi0BUMMa BUCOKe He3all0CJIeHOCTH, KaKBa II0CTOjU Y HALIOj 3€MJbH,
cTpax 360r ry6UTKa I0cJ1a CBAKakKo He MoXe 6UTH €/1abor UHTEeH3UTeTa.

W Hama cy/cka mpakca je BpeMEHOM MebaJla CTaB 10 TMTakby HOBYaHe HAKHae
HEMMOBHUHCKE IITeTe yCJe[ NpeTpIJbeHOT cTpaxa. [I[pema panujoj npakcy, 3a
0Baj BU/J| AylIeBHOr nopeMehaja paBHOTeXe, HOBYaHAa HaKHa/la HEMMOBUHCKeE
HITeTe JoCyhuBaJjia ce caMo y CJy4ajy Ka/ia je IpOy3pOKOBAHU CTPaX HAPOYUTO
WHTEH3UBaH, a nopeMehaj kuMe H3a3BaH TpajHUje je mpupoze. Cajauima
CyJCKa Ilpakca npuxBaTa JocyhuBame HOBYaHe HAaKHa/Jle U 3a CTpax Koju je
610 UHTEH3UBAaH U 1YKeT Tpajakba, a aKo je MHTEH3UBaH CTPax KPaTKo Tpajao
HaKHaJa ce MOXe JOCYJUTH aKo je ycJie/l cTpaxay Ay»eM BpeMeHCKOM [TepUoLy
HapylleHa ICUXWYKa paBHOTeXa olteheHor.'®

4.TloceGHO 0 pa3pelIeHUM CyAUjaMa U TY>KHUOL UMa

Y Be3u ca HOBYAaHOM HaKHa/lOM HEMMOBHHCKe LITeTe ycJieJ, He3aKOHUTOT
IpecTaHKa paJHOI OZjHOCA IIpeJ HallMM CyZl0BUMaA Cy Ce, y NOCJeJHbUX nap
roJiMHa, MOjaBUJM W CJAyd4ajeBd cyaujal’ Koju HHUCY HM3abpaHH Ha CTaJHY
cyaujcky GYHKIHjY, V CKJIaAy ca 3aKOHOM o cyAvjaMa.'® thuma je gy»KHOCT
npecTaJja 3ak/by4Ho ca 31. genem6pom 2009. rogvHe, a HA OCHOBY OJIJIYKe

16 Buju npaBHU CTaB ca CaBeTOBamwa CyAuja rpahaHckor ozesbewma BpxoBHor cyaa Jy-
rocjaBuje ¥ CyAuja npeJcTaBHUKA rpahaHCKUX 0/le/berba penybJInYKUX BPXOBHUX CYZ0Ba
onpxaHoM 18. U 19.]yHa 1968, kao u cTaB ca caBeToBama rpahaHckux u rpahancko-npuspes-
HUX o/lesberba CaBe3HOT Cy/a, peny6JIMYKUX U TOKPajUHCKUX BpDXOBHUX CyZ0Ba U BpxoBHOT
BOjHOT cyza ofpaHor 15.u 16. Okto6pa 1986. OBo nocie/jihe, y 00IMKY 3aKJ/bYUKa, IJI1aCH:
Kap je omrehenu 36or noBpe/ie npaBa JIMYHOCTH (yT/1e/a, 4acTH, c1060/e U [pyTUX NpaBa
JINYHOCTH) TPIleo AyLIeBHe 60JIOBE Cy/ My opeJ] caHKIMja U3 4. 199. 3akoHa o o6siura-
[IJMOHUM OJJHOCHMa, MOXe JOCYAUTH U IPAaBUYHY HaKHA/ly Ka/Jla 360T OKOJIHOCTH cJlydaja
caMo Ha Taj HAuYMH MoXe AaTu omrTeheHOM NyHY caTUCAKIHUjY Yy CKJIALY ca IIU/beM KOMe
HaKHa/la HeMaTepujasHe mreTe cayxu.“ HaBegeHno npema: lllemunh,1995:525.

17 WcTo BaxXu U 3a jaBHe TYXHOILe U 3aMeHHKe jaBHUX TYKHJIAlA, C TUM LITO je OBJie
ozIyKe loHOCHJI0 JlpkaBHO Behe Tyxuana.

18 ,Cua.rnacuuk PCY 6p. 116/08,58/09 u 104/09

211



3BOPHUK PAJIOBA [IPABHOT ®AKYITETA Y Huity | Bpoj 67 | F'oguHA LIII | 2014

Bucokor caBeTa cyacta of 16. genemopa 2009. rogune. C 063upom aa je, y
MebhyBpeMeHy, u3MemeH cacTaB BUCOKOT caBeTa CyACTBa, UCTH je, y TOCTYIKY
IperncnrMTHBaba 0/ JyKa IPBOT cacTaBa Bucokor caBeTa cy/CTBa, JOHEO OAJIYKE
KOjuMa ce NpUTrOBOPHU 0/10HMjajy U MOTBPDHYjy oAJyKe npBor cactaBa Bucokor
caBeTa cyacTBa. Oguy4ayjyhu o xkasbamMa Hen3abpaHUX CyAUja, YCTAaBHU CYJ
Cpb6uje ycBojuo je xaJibe U yTBPAMO Jja y IOCTYNKY 0/JIyYMBaka 0 IpUroBopUMa
NOJHOCUIaLla )Ka/10U1 HUje 060peHa IPeTIoCTaBKa a HOAHOCUOL U UCTTY HhaBajy
yCJIOBE 3a U360p Ha CTaJIHy CyAujcKy GYyHKIMjY.2’ ¥V ckaajy ¢ TUM, YCTaBHHU
CyJ je MOHUIITHO CBe OAJ1yKe Brcokor caBeTa Cy/iCTBa JOHETE Y IOCTYIKY 10
MPUroBOpMa U HaJI0KUO BUCOKOM caBeTy CyACTBa Ja U3abepe NoJHOCHOLE
»KaJIOU 3a cyAuje y CyJ, KOjU je Ipey3eo HaAJIeXXHOCT UJIM J1e0 HaAJIeXXKHOCTH
CcyZiay KoMe cy 06aBJbaJiu CYAUjCKYy AYKHOCT. JeJHO 0/ MUTaka Koje je oBaKaB
HCXOJl OTBOPHUO jeCTe U 0ZIFOBOPHOCTH JIp’KaBe 3a LUITeTY Koja je Ha 0Baj HAUMH
npoy3pokoBaHa. MHaue, 0ATOBOPHOCT Jip>kaBe (M ApPYyrUX NpPaBHUX JUIaA) 32
LITETY KOjy POY3POKYjy lbeHU OPTaHU U CJy>K6eHa JiMlla BeoMa je CJI0XKeHO
U cnajia y TpaHUYHA MUTakba YIPaBHOT U IpahaHCKOr JeJUKTHOT IpaBa
(TetpoBuh, 2011: 86).

TpagunvoHanHo, Moxe ce pehu, Halla ce cyJcka Npakca nakasyje BpJio
y3pApaKaHo y norjeAy AocyhrBama HOBYaHe HaKHa/le HeMaTepHjaJ/iHe LITeTe.
O6passioxkeme 3a TO HaJla3!u ce y YHHeHUIIM Jja Ce, Ha IpUMep, NTOBpe/ie YacTH
U yIJlefia peJlaTUBHO 4ecTo Aorabajy y *KMBOTY, Te 6M IIMPOKO AocyhuBame
HOBYaHe HaKHaJe o/ CTpaHe Cy/l0Ba MIIJIO Ha PYKY /ia ce NOJJM>KY HeOCHOBaHe
Tyx06e, caMo U3 JyKpaTUBHUX MoTHUBa (CtankoBuh, 1998:147). Unak, cyacka
NpaKca, y OCHOBH, CTOjU Ha CTAHOBUIUTY Aa owiTeheHH, moj ojpeheHuM
yCJIOBMMA, MMa NpaBO U Ha HOBYAaHY HaKHaJly HeMaTepujaJiHe 1ITeTe, 6e3
0631pa Ha I0CTOjare U HAKHay MaTepujaJiHe LITeTe.

MebyTum, no nuTamy HE3aKOHUTOT IpecTaHKa paJHOT 0JJHOCA CYACKa MpaKca ce
KoJ1e6a, U TO CTambe Tpaje joir 3 BpeMeHa COPJ u mokasyje mocta ociuuaanuja.?!
Tako, y jeaHoj npecynu u3 1993. roguHe, BpxoBHu cyn Cp6uje 3ay3eo je cTaB
y KOPUCT JocyhuBama HakHaJe HeMaTepujaJiHe LITeTe ycJes He3aKOHUTOT
OoTKasa. Y nmpecyau ce Kaxe: ,AKO je 0/lJIlyKa KOjoM je moBpeheHOo mpaBo U3
paZiHOT OJlHOCA KO/ paJiHUKa KM3a3BaJia 036U/bHUjU nopeMehaj ncuxuuke u
eMOIL[OHaJIHE PABHOTEXE, a HAPOUUTO aAKO je Taj mnopeMehaj NpoAYyKT IIMKaHe,

19 ,Cu. rnacuuk PCY 6p. 106/09

20 Bupuopnyke YcraBHor cyga Cpowuje VIIIY-102/2010, VIIIY-189/2010, VIIIY-413/2012....
VIIIY-961/2012. Buie o Tome Ha: YcraBHuU cyx Peny6auke Cp6uje, www.ustavni.sud.rs/
page/jurisprudence/35/

21 Y jenHoj npecyau BpxoBHor cyna XpBaTcke U3 1979. roguHe, npu3sHaje ce NpaBo Ha

HOBYaHy HaKHaJy HeMaTepHUjasiHe mTeTe pagHUuKy. [[pecyna BpxoBHor cyna XpBaTcke,
PeB.-988/79 o1 26.12.1979. HaBejeHo npema: baarojeBuh, Kpysb, 1983: 754.
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OH/Jla PaJiHUK, y HayeJly, MOXKe OCTBAapUTH IIpaBO Ha HAKHA/ly HeMaTepujaHe
uTeTe, 6€3 063Upa ITO MY je HaKHaAa MaTepujasiHe mTeTe Beh gocyhena.??
Y ApyrojjesHoj npecynu, HEKOJIMKO roJMHa KacHWje, BpXoBHY Cy/y Mewa CTaB.
Y npecyau ce uctude: ,IIpaBu/HO je JpyrocTeneHy CyJ NIPEUHAYHUO OAJNYKY
NPBOCTENEHOT CyZla U 0J0HU0 TYyXOGeHU 3axXTeB TY»KHOLla Ka0 HEOCHOBAH.
HauMe, npaBUYHa HaKHa/ia 3a NpeTplJbeHe AyIleBHe 60JI0Be NpUNaja caMo
y cay4dajeBuMa nponvcaHuM 4. 200 300, u To 3a npeTph/beHe JylLIeBHe
60J10Be 360T yMamema »KUBOTHE aKTUBHOCTH, HAPY>KEHOCTH, NOBpe/ie yIiesa
Y 4acCTH, 1060/ WU IPpaBa JUYHOCTU U CMPTH GJiMcKor una. Tykuony He
npunajia NpaBo Ha HOBYaHY HAaKHAa/Ay 3a IpeTpIJ/beHe ICUXUYKe 60JI0BE yCIes
HE3aKOHUTOT yJja/bekba C N10CJIa jep je kerosa caTucdakiijdja y ToMe IITO je
IPaBHOCHAXXHOM CY/CKOM 0Ji1yKOoM BpaheH Ha nocao. C TUM y Be3H, TyKHUJ1aLL
¥Ma [IpaBO Ha HaKHaJly MaTepujajiHe LITeTe 360r U3ry6/beHe 3apajie Koja je
TYXHOLY, KaKo Cce BUJHU U3 CIMca NpejMeTa, ucnjaheHa Kao cTBapHa lITeTa
Ha MMe pa3JIMKe y JINYHOM JIOXOTKY 3a IepHo/| yAabena u3 npeayseha. s

OmmtuHcku ¢y y Humy je, npecymom u3z 2009. rogvHe, yCBOjUO TYXKO0€HU
3axXTeB TY>KHOL|a U 06aBe3ao TY>XeHOT N0cJ0JaBlLa Ja My UCIJIaTH HAKHaAy
HeMaTepHjaJiHe IITeTe 300T NPEeTPI/bEHUX AYIIEeBHUX 60JI0Ba 300T MOBpeJie
yrJjeja v oBpeJe yacTH (moce6HO 3a CBAaKH BU/J ), @ 360T HE3aKOHUTOT y/ia/betba
ca pazia ¥ Bohewa AUCLHUNJIUHCKOT NOCTYIKA KOjU je pe3yJTUpPao 0OTKa30M
yroopa o pazy. [IpoTuB oAJiyKe 0 NpecTaHKy paZHOT OZjHOCA Ty KHUJIall je I0BEO
paZiHU CIIODP, KOjU je OKOHYAH MOHULITAjeM CIIOPHe 0/J1yKe U BpahaweM TyxuoLa
Ha paJ. [IpoTuB Ty»Holia BoheH je U KpUBUYHU OCTYAK, KOjU je 06yCTaB/beH
OyCTAHKOM IOCJIOZABIA, KA0 Cy6CHUAUjapHOT TyKUoLA. Y IpecyjU ce HABOAU:
.Y KOHKPETHOM CJ1y4ajy, YTBpPHeHO je nocTojame AylieBHUX 60J10Ba Ha CTPaHU
Tyx)uoua... CyJ je yTBpAHO U3 caMOT UCKa3a CBEJI0KA, a Ha OCHOBY CJ1060HOT
CYZMjCKOT YBepewa, Ja je Ty>KUuJall y CIIOPHOM Iepruoy TpHeo JylieBHe
60J10Be cpe/ilber UHTeH3uTeTa. Takobe, TyKujal je Jokasao Ja Cy HOCTYNII U
KOju cy BoheHU NPOTUB Hera BoOheH! 3JI0HaMepHO U LIMKAHO3HO, a CBe TO
NIPOU3HUJIa3U U U3 JPYyTUX MMCMEHUX Jl0Ka3a KOjU CY y NOTIYHOj CarJIaCHOCTU U
noTBphyjy HaBo/Jie Ty»KHoOLa, 11a je Cy/, Ha OCHOBY HaBeJleHUX JloKa3a Yy TBP/IHO
[la je Ty>KeHUK Y KOHKPEeTHOM CJIy4ajy I0CTylao Ha He3aKOHUT, HellpaBUJIaH
Y IIMKAaHO3HU Ha4MH, a CBe Y 11yJ/by IOBpe/ie yIye/ia, YaCTH U IpaBa JIMYHOCTHU
Ty»xKuoma.

22 Ilpecyna BpxosHor cyzna Cp6uje, PeB. 6p. 4514/92 ox 11.1. 1993. roauHe.
23 Ilpecyna Bpxosaor cyzna Cp6uje, PeB. 6p. 4765/99 o 27. 10. 1999. roguHe.

24 Ilpecypa OmmtuHckor cygay Humy, [11. Bp. 3248/08,074,12.3.2009. roguHe. Y nuTHpaHOM
Jlesly, mpecy/a je moTBpheHa (ca npenHademeM JocyheHUX HOBYaHUX U3HOCA) TPECyZoM
Okpy>xHor cyga y Humy I'x. 1. 6p. 1046/09, oz 14.12. 2009. roguHe.
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[TocTynajyhu no Ty»6u paspelleHe Cyiuje 3a HAKHa/ly HeMaTepujaJiHe LITeTe
, @ 360r mpeTpIJ/beHOr AyIlIeBHOT 60J/1a 360T MOBpeJie YaCTU U yrJesa, npaBa
JIMYHOCTHU U IpeTpN/beHUuX Gusnykux 60s108a, OcHOBHU cyA y Huy je, cBojoM
npecygoM of 11.12. 2013. roavHe, YyCBOjUO Ty>K0eHU 3axTeB. Y IpecyJu ce
HaBoau: ,Ilo oueHu cyza, oAaykoM Brcokor caBeTa Cy/ACTBA KOjOM TY>KUJ/ba HUje
r3abpaHa3a Ccy/iujy Cy/ia3a KOju je KOHKypHrcaJa, TY>KUJ/bU je HAHeTa LITEeTa, TUM
Ipe LITO je HABeJieHa O/lJlyKa NOHUIITEeHa 0JJ1yKOM Bucokor caBeTa cyiCcTBa, y3
ob6pasJiokKeme Jja je UCTa HE3aKOHUTA U Jla Kao TaKBa Mopa OUTH YKJIOeHa U3
IpaBHOT IPOMETA, Kao ¥ C 063UPOM Ha UM beHULY /1A je, TocTynajyhu no Hasory
YcrasHor cyga PC, Bucoku caBeT CyAcTBa JJOHEO OAJNYKY KOjOM je TYKUJbY
rn3abpao 3a cyaujy... Kako oBaj cyz 3ak/bydyje, 0BAKBOM O/IJIYKOM TY>KHUJbHU je
HaHeTa HeMaTepujaJiHa IITeTa y BUJY [IOBpeJie lhbeHOor yIiaesa U 4acTH, 360T
yera je oHa TpleJia AyleBHe 60/10Be. OBakaB 3aKJ/by4aK Cy/Jja IOTKPENJbYjy U
YyJIaH U 06jaB/beHHM y HOBUHaMa... Kako je KoJ, Ty»KUuJbe, ycJeJ, OBaKBe OJl1yKe
M KaCHUjUX NOCTyNaKa HaJJIeXKHUX OpraHa U NojeJrHala NpeJCcTaBHUKA
Jip>)kaBHe BJIACTH, JIOIIJIO 0 036MJ/bHUjer nopeMehaja NCUXHUUYKe U eMOTHUBHE
paBHOTeXe, UMajyhu y BUAY Jia je KCTa 06aBJbaJjia AYKHOCT CyAUje, Te Kao TaKaB
npeacraB/ba JJUYHOCT BUCOKHX MOPAJIHUX CTaHAapaa, TUMe je HBEeH 3aXTeEB
3a HaKHa/ly HeMaTepHjaJiHe ITeTe onpaBaH.“?® MehyTum, AneslaliuoHu cy
y Humy je oBy npecysy YKHHYO U IpeAMeT BpaTHO NIPBOCTENEHOM CyAY Ha
MIOHOBHO OJIJIy4YUBambe. Y 06pa3/iokKemny 0/i1yKe AnleJallUOHOT Cy/la HABOU Ce:
“Cama yumeHHUIa Ja TYKUJba HUje u3abpaHa Ha CyAUjCKY QYHKIIH]Y, OJJTHOCHO
Ja joj je poTajzammba GyHKIMja IpecTasa, a [Aa je TaKBa OJJIyKa KacHUje
INOHHUIITEHA, HEe BOAU HYXXHO 3aKJ/bY4KY [ila TyXHW/ba UMaA IPaBO HA HaKHaAy
HeMaTepHjaJiHe lITeTe. BUCOKYU caBeT CyACTBA JJOHEO je OJJIYKY Y BpILEeHhY
canyx6e, a He y I1MU/by OCTBapuBakba HaMepe oMaJsioBa)kaBama... Hema nspasa
KOjU Cy OACTYIHUJIU 01 yo61YajeHor u3parkaBaka, 0JJHOCHO OHUX KOju Cy 611U
3JIOHaMepHO ynoTpeb/beHu...Ha kpajy, o6jaB/buBameM OJIyKe O OHUIITAjy
0oJJIyKe 0 HeH360py U U360p Ty>KUJbe 3a CyAHUjy, OCTBapeHa je HaTypaJiHa
PeCTUTYLIHja aJiM je ¥ jJaBHOCTH YYUHEHO AOCTYIHUM Ca3Hakbe /1a Cy OJJIyKe
0 Hen3bopy 6uJie IPaBHO NOrpellHe U YHHbeHUYHO 6e3 0cHOBA. Tako je ocTBapeH
v oAroBapajyhu Buz catuchakumje U pexabuanranuja.

Y uuJby yjejHauYaBamwa Ipakce y npeJiMeTHUMa 32 HaKaHa/ly lITeTe pa3pelieHUX
cyaivja u TyxuJuaua, 17. Mmaja 2013.roguHe ofpKaHa je 3ajeJHUUKA CeJHUIA
rpabaHckux ofie/bera cBa YeTUpU AneslaniioHa cygay Peny6.innu Cp6uju. Ha
CeJIHUIIY je YCBOjeHO ,,KOHAYHO MMPaBHO cxBaTamwe" .2’ TOM MPUJIHNKOM, 3ay3eTU

25 Ilpecyna OcuHoBHor cygay Humy, [11.6p. 1931/13, 01 11.12.2013. roguHe.

26 Ilpecyna Anenanuonor cyzaay Humy, 111.6p. 5802/12, ox 04.3.2013. roagune. OBaj no-
CTyIaK, 10 TPeHYTKa NpeJiaje OBOT pajia y IITaMIy, HUje OKOHYaH.

27 IlpaBHO cxBaTame je 06jaB/beHO y bustTeHny AnesanuoHor cyaay beorpanay, 6p.5/2013.
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Cy CTAaBOBHU U 110 NMTaky HAKHaJe MaTepujajiHe U HeMaTepujasHe mTeTe. Ha
OBOM MeCTY, HaXKiby NeMo MoCBeTUTH caMo ZieJ1y KOju Ce OJJHOCH Ha IPaBo Ha
HaKHaJy HeMaTepHjaJiHe LITeTe paspelleHux CyAuja U Tyxkuaana. [lo oBom
CXBaTaky, HaKoO je HECIIOPHO ,/Jja Ce y OJiJIyKaMa O IPUr0BOpY, N0je JUHUM O/
Heu3abpaHUX Cy[HUja, CTaB/ba Ha TepeT Ja Cy HeCTPYYHHU, HECIIOCOGHU UJIU
HEJIOCTOjHHU 3a BpLIee Cy/iUjcKe GYHKIHje U 1a TH 10 KapaKTepy U BpeJHOCTU
CYZ0BU HUCY NOTBPhHeHU y NOCTYNKY KOHTPOJIe TUX NOjeIJUHAYHMUX NPaBHUX
akaTa 360r morpeiiHe ynorpebe KpUTepujyMa U OJACYCTBa ,jeJHAKOCTHU
Opy’Kja“, MMaK je 3ay3eT CTaB /a, [10 [paBUJy, HeMa [TI0Bpe/Jie YacTU U yrjieaa y
MepH Koja 61 onpaB/JaBaJia HAKHaJy LITeTe caMo 360r YHibeHUIle JJOHOIIeha
Ha3HavyeHUX oAJykKa. /[Ba ce passiora HaBoje 3a To. [IpBo, /ja cy Ha3HauYeHHU
MCKa31 ynoTpe6/beHH y OAJyKaMa JOHETUM O] CTpaHe HaJJIeX)KHUX OpraHa y
npoueaypu U3bopa v oJHOCE Ce Ha MPUMeHY KpuTepujyma. 360r Tora, HaBoAu
ce JaJbe, KaJla HeMa YMbeHUYHOI OCHOBA 3a U3BeJleHe CTaBOBe, HUTH 3a
3aKJ/by4ao 0 3/I0yNOTpe6U NpaBa, He MOXKe Ce U3BECTHU Pa3yMHO NIPUXBAT/bUB
CTaB Jja Cy TH CyZ0BU ¥ PYHKIHUjHU oMasioBakaBamwa Apyror. Jpyru pasJjor
KOjU ce HAaBOJU jecTe [a TaKBa OJJIyKa, 10 IpaBuUJy, HUje MOIJa Ja JoBeJie
HU /10 Mamber NoUTOBamka Hen3abpaHor cyJuje y APYIITBY, jep U aKo je beH
caJprKaj u3allao M3BaH OKBUpa NpoleAype C 063UPOM Ha jaBHOCT CyAUjCKe
dyHK1M]je 1 06jaB/bUBakbe OAJIyKa Y CpeicTBMMa HHOPMHUCAa, OH je 0610
y ofipehbeHoM BUy NO3UTUBHY pexabuarTanyjy (IOHUIITaBakbeM TUX OJJIYKa
1 06jaB/bHBabeM OJJIYKa UCTOT OpraHa O NOHULITaBamwy).MCTUHHU 3a BOJbY,
HaBeJleHO CXBaTakbe CaJIpKU U jeJHY orpajly, M3pakeHy Ha cJjeZiehy HayuH:
,--TIOITYjyRY NpaBUJIO 0 UHAUBHU/YAJNTETY OBOT BU/la HACTAHKA LITETE Y
CBAaKOM KOHKPETHOM CJ1y4ajy Tpeba y3eTH y 063Up OKOJHOCTH U HAa OCHOBY
IbUX BPeJHOBATH /i JIM je y KOHKPETHOM CJIy4ajy ZOLLJIO /0 MMOBpeJe YacTu
v yriaefa.“ /lakJe, MaKo ce He UCKJ/by4yje V MIOTOYHOCTU IPaBO pa3pelIeHux
CyAdja v Ty»>KuJialla Ha HaKHa/ly HeMaTepujaJjiHe mteTe (TauHUje, OCTaBJ/ba ce
BeoMa MaJia MoryhHoCT), alleJlalluOHU CYyZ,0BY, HA4eJHO, CMaTpPajy Aa 3a TAKBY
HaKHa/y HeMa MecCTa.

Cyio60HU CMO Jia ce, yBaxkaBajyhu cBe HaBeJleHe apTyMeHTe, He CJIOKHUMO
ca oBUM MulllbemeM. [Ipe cBera, a moJsiazehu oJy ONIITHUX NMPUHLUIA O
OATrOBOPHOCTH 3a LITETY, CMaTPaMo /ia je UpeJIeBAaHTHO /ia JIU CYy U3HETH CyJ0BU
6un y yHKIMjU OMasioBa)kaBaka JpyTror U [ia je pey o MorpelurHoM 3aK/by UKy
opraHa 4 y4eHweHoj rpeliny y npoueypu. [lpumepa pagu (kao wto cMo rope
Beh HaBeJ M) U HEOCHOBAHO JIMILEH€ CJ1060/e MOKe J1a 6y/ie oc/aejulia rpeiike
y IpoLeAypH, aJI1 TO He UCK/by4dyje IpaBO Ha HAKHA/ly HeMaTepHjaJ/iHe LITeTe.
HapouuTo ce He MO>KeMO CJIOXKUTH ca KOHCTATaLlMjoOM Jla TaKBe OJJIyKe HUCY
MorJie Jja JoBeAy [0 ,Makber NMOoLITOBalkha Hen3abpaHor cyAuje y ApyLUITBY ",
Te Jla je MOHUIITAjeM U 06jaB/bUBAKEM THUX OJJIYKa ,JJ06HjeHa MO3UTHBHA
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pexabuanTanuja“. CMaTpaMo Jja OBaKBO CXBaTake He yBarKaBa >XUBOTHY
peasiaHOCT U ApyLITBeHe oiHOCe. Pa3peniewe ca Ay>KHOCTH (Kao U 0TKa3), o
NpPUPOJU CTBAPH, KOJ, OKOJIMHE I0BO/Ie [10 YTHCKA [ia je TO JIUIE [I0 Tora J0BeJIo
CBOjUM CKpPHUBJbEHUM MOHALIAKEM, a [la Cy pa3pellere (MU 0TKa3) HopMaJiHa
nocJseulia OTKpUBama O CTpaHe HajAJexkHuX. O mouToBamwy npoueaype
jaBHOCT, OCHMM, MO /ja, CTPYUYHE, He BOiU pauyHa. OBoO HApOYUTO Tpeba UMaTH
y BUJY aKo je o/ paspellema (UM 0TKa3a), a A0 3BaHUYHE NOTBpP/Je Ja je
TO pe3yJTaT IpeliKe NPOTEKJO0 A0CTa BpeMeHa (roiuHa, uiu Buiue). CaMum
THM, AyUIEBHU GOJIOBU U CTPaX TpajaJiu Cy AYyKe U HEMHUHOBHO je, [10 HallleM
MHUII/bEHY, d C€ Yy TOM IepruoAy TpIur HemaTeijanHa mTertayBUAY AYIHIEBHUX
60J10Ba 360r MOBpeJe YacTu U yriega. HapaBHo, To Tpeba NpouembUBaTH 0/
cJyd4aja ;o caydaja.

OcuM Tora, HaBe/leHO IPaBHO CxBaTake He pa3MaTpa Jpyry 06JMK HeMaTe-
pHjaJiHe LITETE KOjU MOKe HAaCTaTH yCJie/l He3aKOHUTOI 0TKa3a/pa3peliemna,
a To je cTpax. Kao u Ko He3aKOHUTOr 0TKa3a, TAKO U KOJ, paspellema MoXe
ce jaBUTH CTpax 360r yIPOKEHOCTH er3ucTeHluje ycaes ryouTKa Npuxoaa.
MucsnMo fia HUje o BeJIMKOT YTHUIldja YUbeHUIa a Cy pa3pelleHe CyAuje U
TY>XMOL Y, JOK Ce HUje 0JJIYUYUJIO O (bUXOBOM paspelleby, IpUMaJiid HOBYaHY
HaKHaJy, c 063UpoM Jia je ocehaj cTpaxa Be3aH 3a HEM3BECHOCT OKO KOHAYHOT
HCcxXoJa MOCTYIKa.

5. 3ak/by4yHa pa3MaTpama

HecnopHo je, y Ha110j NpaBHOj TEOPHUjU U NIPAKCH, a HE3aKOHUTH IIpecTaHaK
pajHor oHOCA, Y oApeheHrM ciyyajeBHMa, MOXe /ia IPOYy3pOKyje AyILeBHe
60J10Be 300T MOBpe/Jie YaCTH U YIJIea, Kao U Ja u3a3oBe cTpax. [loceGHO je
NMTake [a 1M TaKO M3a3BaHU AYyI1eBHU 60JI0BU U CTPax Jiajy NpaBo omrTeheHoM
Ha HOBYaHy HaKHaJy HeMaTepujaJiHe mTeTe Uau He. OLHOCHO, Ja I CaMO
NOHHUILITaBamwe OJJYKe 0 IPeCcTaHKy paJiHOT ofiHOca U Bpahawe Ha paj (uau
n360p y 3Bame CyAuje) J0Bo/bHA caTUCPaKIIUja, TAKO Jla HUje ONMpaBiaHo
JocybuBaTy U HOBYaHY HakHaay. Takobhe, mocTaB/ba ce U MUTaWE yTHUIAja
KpHUBHULE IOCJ0aBLa, Tj. OpraHa UJIU TeJia KOje je JOHEJIO HE3aKOHUTY OIJIYKY
Ha IpaBO HAa HaKHaJy HeMaTepujaJiHe WTeTe.

Munbewa CMo ia y cay4dajy He3aKOHUTOT 0TKasa (Heu3bopa, paspellemna)
IIOCTOje CJIy4ajeBU Kala HeMaTepHrjaJiHa penapalnyja HUje J0B0JbHA Jja IO paByu
cTame u3a3BaHo omTehyjyhom pagmwom, Beh Ja je onpaBaaHo JocyhuBamwe
Y HOBYaHe HaKHaJle HEMMOBUHCKe 1iTeTe. To, HApaBHO, He 3Ha4YU Jla 0BO
npaBo CyA0BU Tpeba Aa Aocyhyjy y CBUM c/ayvajeBUMa HE3aKOHUTOT 0TKas3a,
Beh camMo TaMo rJe je, npeMa OKOJIHOCTHUMA CJiy4aja, TO onpaBzaHo. pyrum
pedyrMa, IpaBO Ha HOBYAHY HaKHAaJAy HeMaTepHjaJsiHe LUNTeTe He Tpeba
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yHanpeJ UCK/bYUUTH, Beh je Tpeba Npu3HABATH OH/JA Ka/jia TO OKOJIHOCTHU
cJy4daja onpaBpaBajy. Takohe, ¥ BUCMHA HaKHa/ie MOpa OUTH Y 3aBUCHOCTH O/
OKOJIHOCTH CJiy4daja. YocTaJloM, IpaBO Ha HOBYaHY HaKHaJy HeMaTepujaHe
LHITeTe y HallleM IpaBy NpH3Haje ce ¥ IMLMMa HEOCHOBAHO JIMIIEHUM cJ1060/e
W1 HeocHoBaHo ocyhenum (llkysuh, 2010:119). [lorpeniHo 64, cTora, 610 a
priori UICK/by4MBaTH IPAaBO HA HOBYAHY HAKHA/ly HeMaTepHjaJ/iHe IITeTe y OBUM
cayyajeBuMa. CMaTpamo, Takohe, a KpUBUILA LITETHUKA, C 063UPOM Ha rope
M3JI0’KEHO, He MOKe OUTH Ipecy/ilaH apryMeHT 3a o4 1yuyrBame. 0BO HAPOUYUTO
KaJla ce pajiu 0 OJJTOBOPHOCTH Jip3KaBe, C 063UPOM /Jia 0 HAllUM Nponrcuma
IpaBHO JIM1le O/iroBapa 3a LITeTY KOjU el 0B OpraH Npoy3pokyje TpeheM inny
y BpLIEHY UJIU y BE3U Ca BpIllIemheM CBOjuX GpyHKIHja.?8
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Non-pecuniary Damages for Wrongful Dismissal
Summary

One of the consequences of wrongful dismissal is the damage sustained by the
unlawfully dismissed person. It may occur in two forms: as material damage
and as non- non-material damage. In the event of a wrongful termination of
employment, material damage is reflected in loss of earnings and other income
that could have been received if there had been no wrongful dismissal, as well
as in failure to pay contributions for mandatory social insurance. The compen-
sation for material damage (pecuniary damages) for wrongful termination of
employment is not a matter of controversy in Serbian theory and practice.

Besides material damage, wrongful dismissal may also cause non-material da-
mage. In the spirit of Serbian law, it may be reflected in sustained mental pain
(for the violation of dignity and reputation, and/or violation of one’s personality
rights) and sustained fear. The right to claim compensation for non-material
damage (non-pecuniary damages) is a subject matter of debate particularly
in legal practice. The major issue of dispute in wrongful dismissal cases is the
question whether it is necessary to award non-pecuniary damages for sustai-
ned mental pain or distress (in addition to pecuniary damages), or whether the
rendered court decision (establishing that the dismissal has been wrongful and
that the employee shall return to work) is a sufficient satisfaction. Inter alia, the
same question has been posed in respect of the cases involving the unlawfully
dismissed judges and prosecutors. The authors advocate the standpoint that a
wrongful act cannot be fully remedied in all cases only by awarding declaratory
reliefand returning the employee to work. Hence, non-pecuniary damages should
be awarded as compensation for non-material damage caused by wrongful ter-
mination or dismissal whenever it is justified by the circumstances of the case.

Key words: employment, wrongful termination, damages.
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1.¥YBogj,

XyMaHUTapHa WHTepBeHIHja NpeJACTaB/ba jeflaH BUJ yNOTpebe cuie y
MehyHapoaHUM ogHOcKMMa. OHa ce MOXe e pUHUCATH Kao ynompeba opyxcaHe
cusie 00 cmpaHe dpacase (Opacasa) uau mehyHapodHe op2aHu3ayuje npomues Heke
dpacase 6e3 reHe cazAacHoCmu, padu cnpevasarsd UAu 3aycmas.barbd 030U/bHO2
U MACOBHO2 KpUleHd /bYJCKUX NPA8A KojeM Cy U3/104ceHU 2pahaHu dpxrcage npomus
Koje ce uHmepgeHuule.

C 063upoM Ha TO Ja JI1 32 XyMaHUTAPHY UHTEPBEHIU]Y [TOCTOjU 0J06pee
OpraHuszandje yjeJulbeHUX Halldja HWJMU He, MOXXEMO pasJIMKOBAaTHU
yHUJIaTepaJHy (jeAHOCTpaHy) U 0J06peHy XyMaHUTApHY UHTEpPBEHLIU]Y.
YHu1aTepasiHa XyMaHUTapHa MHTEepPBeHIHja je UHTepBeHLMja paJy 3alITUTe
JbYJICKUX MpaBa Koja ce mpejy3uMa 6e3 onobpewa CaBeta 6e36eJHOCTH
(eBenTyaJsiHO I'eHepasiHe ckyniTuHe) OYH-a.! HacynpoT yHu/IaTepaJsiHOj Xy-
MaHUTAapHOj UHTEPBEHIIM]jH, CBAKA OHA UHTEPBEHIIM]ja 32 KOjy MOCTOjU 0Jj00pe-
e pesieBaHTHUX opraHa OYH-a, 6uso fa je cnpoBezieHa of cTpaHe came OYH,
Apyrux MehyHapoJHUX opraHu3aliyja UJHd ApKaBa, cMaTpa ce 006peHoM
XYMaHUTapHOM UHTEPBEHI[UjOM.?

[TomTo ce KoJi yHU/IaTepaHe XyMaHUTapHe UHTEPBEHI[Hje OpyKaHa cuJa
npuMemwyje 6e3 onobpema CaBeTa 6e306eJHOCTH, OHA MpeJcTaB/ba aAKT
npoTuBaH BaxkeheMm MehyHapoaHoM npaBy. Ycie[ Tora, TAKBY UHTEPBEHLIU[Y
Tpeba eIUMHUHUCATH ca MehyHapoHe ClieHe, a y C/1y4ajy 036U/bHOT U MaCOBHOT
Kpllema JbyJACKUX NpaBa mpuberaBaTu camo OJ00PEHO] XyMaHUTApPHO]
WHTepBeHLUjU. JleraJHOCT 0j06peHe XyMaHUTapHe UHTEPBEHLUje HaueJHO
ce He J0BOJ U V MUTame. YKOJIIMKO y HEKO] P?KaBU ITIOCTOjU KpLIewe JbYyJCKUX
npaBa Koje yrpoxxaBa MehyHapoAHU MUD U 6e36eJHOCT, HeMa cMeTHHU a CaBeT
6e36eAHOCTH Ha OCHOBY 4JI. 39 u 42 [loBesbe YH 0/106pu ynoTpe6y BojHE cHJIe
pajJiv OTKJamhaka TaKBoOT cTamwa (Panuesuh, 2008: 45-62).

Hako ce u npema BexxeheM mebhyHapoaHoMm nmpaBy (de lege lata) He MoOxe
OCIIOPUTH JIETAJIHOCT 0/l06peHe XyMaHUTapHe HHTePBEHIH]je, TY YCTAHOBY
6u TpebaJsio A0AATHO pery/aucaTy, Kako 64 ce pasjacHuJse ofpeheHe npaBHe
HeZlOyMUIie U OTKJIOHUJIE TellKoNe y ’bbeHOj IPUMeHHU. Y 0BOM pajy ynpaBo Cy
JlaTy [IpeAJ0o31 KaKo 61 Tpebasio ypeJuTU XyMaHUTApPHY HHTepBeHLU]Y de lege

1 HaxoH /lpyror cBeTcKOr paTa npejy3erT je Behu 6poj yHUIaTepaJHUX XyMaHUTAPHUX
WHTepBeHIHja, U To: UHauje y UcTouHnoMm [lakuctany (1971), Bujernama y Kam6oyu
(1978), Tanzanuje y Yrauau (1979), koanunuonux cHara y Upaky (1991/92) u HATO-a y
CP JyrocaaBuju (1999).

2 Ha ocHoBy ojo6perwa CaBeTa 6e36eaHOCTH YH cripoBesieHe cy UHTepBeHIHje pau
3alITUTE JbYACKUX NMpaBa y ciaenehum gpkaBama: Comanuju (1992-1994), BocHu u
Xepuerosunu (1992-1995), Pyauau (1994) u Jiubuju (2011).
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ferenda. Tpeba HarJlacuTH Jla ce y pajly pasMaTpa jeAuHo 6yayhe perynucame
onobpeHe XyMaHUTAapHe UHTEPBEHIIM]je, a He U YHUJIaTepaJHe XyMaHUTapHe
WHTepBeHHje. MUlll/beha CMO Jla TY UHTEPBEHLHjY He Tpeba peryyucary,
Beh je moTnyHo elMMUHUCATH U3 MehyHapoAHUX oJHOCA. YHUIAaTepaIHa
ynoTpeba cuJie, CACBUM ONPaB/IaHo, cCTaBJbeHa je [loBesboM YH BaH npaBa (ocum
y cJy4ajy caMooi6paHe) U 3aMeeHa KOJIEKTUBHUM CUCTEMOM 6e36eJHOCTH,
Te je cTora He Tpe6Ga MOHOBO BpahaTu Ha CBETCKY ClieHY, MaKap TO GUJIO U y
dopMu XyMaHUTApHE UHTEPBEHIIH]eE.

Y npBoM Jiesy pajia aHaJAu3upajy ce MOCTYMNLHM KOju MOTYy GUTH NPUMEHEHHU
3a 6yayhe perysucame XyMaHUTapHe HHTepBeHIIUje. KOHKpeTHO, pa3MaTpajy
ce cienehe npouejype: ycBajalbe Moce6HOr MehyHapoJHOT yroBopa Koju
he peryaucaTty XyMaHUTapHY UHTEPBEHIIH]Y, YHOIlIekhe HOBUX MpaBUJIa O
XyMaHUTapHOj UHTepBeHLUjU ¥ TeKCT [loBesbe YH 1 dakTHUKa peBU3HUja
[loBes/be YH.

Y ApyroMm ey pajia naxkiba je ycMepeHa Ha Moryha cyncTaHIMjaaHa peliemba
3a 6yayhe perysvcame XyMaHUTapHe HHTepBeHIUje. Hajpe ce pa3amaTpa Ha
KOjU HAYWH YHANPeJUTH NOCTYIAaK 0/[JIy4YMBakba 0 0106paBaby XyMaHUTapHE
MHTEepBEHLH]E jep je focaallmba Npakca nokasasa Jja je CaBeT 6e36eJHOCTH,
360r HeMOTYNHOCTH MOCTHU3akba KOHCeH3yca CTaJHUX YJIaHHUIA, BUIIE MyTa
0CTao MacWBaH M y CATyalHjaMa KaJia je MoCTojaso OYUIJIEHO KpLIEHe
JbYACKUX paBa. HakoH Tora npejJiaxy ce v oJjpeheHu yCJIOBY U KPUTEPUjYMH 32
o/lo0paBame U cipoBohelme XyMaHUTApHe UHTEPBEHIH]e, V [IUJbY OTKJIatharba
HeyjeJlHauUeHOT nocTynawa CaBeTa 6e36€/JHOCTH U yMaleha MOryhHOCTH
3JI0yNOTpebe XyMaHUTapHe HHTEPBEHLH]E.

2. dopma peryaucama

Y ocHoBY, 6y yhe perynucamwe XyMaHUTapHE UHTEPBEHIIUje MOXKE Ce OCTBAPUTH
Ha jefaH o Tpu HauyuHa. [IpBU Moryhu HayuH peryJsucama nojgpasymena
3aKJ/byuere nocebHor MehyHapoJHOT yroBopa nocseheHor xyMaHUTapHO]
WHTepBeHLU]jU. [lpyru nyT peryjaucawa XyMaHUTapHe HHTEPBEHLUje jecTe
dopmasiHa usmena I[losesbe YH, 10k je Tpehu pakTuuka peBusuja [loBesbe.

2.1. 3ak.wyuere noce6Ho2 MehyHapodHoz yzoeopa

Byayhe perynucame xyMaHUTapHe UHTepBeHLUje Moryhe je M3BpLIUTH
3aKJ/byuyereM noce6HoOr MehyHapoHOT yroBopa. YKOJIUKO JpxKaBe 6yy BOJbHe
Jla Ipenu3npajy Kaja 1 Ha Koju HauuH OYH Tpeb6a ma 006pyu XyMaHUTApHY
WHTEPBEHIUjY U OJipej/ie HaUMH HeHOT cpoBohema, OHe MOry OTIOYeTH
MperoBope 3a 3aK/byuere YyroBopa Koju 6U peryaucao Ty Ipo6aeMaTUKy.
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Haj6osbe je a 3aK/bydyerhe jeJHOT TaKBOT yroBopa OyJie CIpPOBeJeHO MOJ,
okpusbeM OYH.

[IpaBHO rJjiefjaHO, 3aKJ/byuyewe MehyHapoJHOr yroBopa O peryJaucamby
XyMaHUTapHe UHTEPBeHIHje He OU O6UJI0 y cynpoTHOCTH ca [loBesbom YH,
o/ ycJoBoM Ja 6yayha pemema Tor yropopa 6yny y okBupuMa lloBesbe
YH. Umajyhu y Buay 4. 103 [loBesbe,® HOBU yroBop He 61 MOTa0 CaAprKaTH
oJZipe/ioe Koje 6U MPOTUBpEeUYHJie KOHCTUTYTUBHOM akTy OYH. JlakJie, pemiera
cazapkaHay 6yayheM yroBopy MorJia 64 caMo Npenyu3upaTH nojeiuHe ogpebe
[ToBesbe YH, 6€3 tbUXOBOT Meama. 360r Tora 61U 0Baj HAYMH, 32 PA3JIUKY OJ
ocTaJja ABa (bopmasiHa uau paktruuka peBusuja [lopesbe YH), uMao orpaHuyeH
JoMaliaj. OBakaB HAuUMH pPeryJaucama 0TBOPHO 61 U po6JIeM 10J10%Kaja ApKaBa
yianuna OYH-a koje He paTudukyjy MehyHapoaHu yroBop 0 XyMaHUTapHO]
WHTEePBEHLUjU. 36