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YBoaHa pey

[TomrToBaHU YU TaAOLH,

Y 6pojy 84/2019 360pHuKa pajsioBa [IpaBHor ¢akysTeTa y Huiy o6jaBibeH je
Jleo HayYHUX PaJioBa KOjy Cy HACTaJIM Kao pe3y/aTaT y4delnha Ha MehyHapo1Hoj
Hay4HO] KoHpepeHUHju ,[I[paBo U MyJTHAMUCUUIIIMHAPHOCT oApxKaHOj 12-13.
anpuia 2019. rogune Ha [IpaBHOM dakyntety y Humy. ¥ dpokycy 6poja koju je
npej BaMa HaJla3e ce /jBa Hay4yHa pa/ia M3 06J1acTi GUHAHCUjCKOT IpaBa y KojuMa
Ce Ha OpYUrUHaJIaH HAYWH aHa/IM31UPajy NMTamba jaBHUX GUHAHCH]a.

Pepakuuja yaconvca uMa 3aJj0BOJ/bCTBO Ja Bac UHPopMulile Jia je 360pHUK
pagoBa [lpaBHor dakynTteTa y Humy Ha JMCTH KaTeropusalyje Hay4YHUX
yaconuca 3a 2019. roauHy 10610 BUIY KaTeropujy Kao HallMOHAJIHU YaCOIUC
o MehyHapoaHor 3Hadaja (M24). OTyza 6ucMo xKeJsiesu 1a 3aXBaJUMO CBUM
ayToOpyMMa Ha HbMXOBUM IMPUJIO3UMa U capaJiHUIIMMa KOju cy HaM oMoryhuiu
ny6JIMKOBakhe HayYHOT Yyaconuca. 3ajeiHUYKY HAIlOpH U capaba JONPUHENH Cy
yHamnpehewy KBajuTeTa My 6JUKaLUje LITO je yHAllpeHUJ10 KaTeropujy Hay YHOT
4yacomuca, a HaZjaMo ce Jia he y nepcrnekTUBU NoAUhH HeroBy YTUL@JHOCT U
oMoryhuTtu noBesuBame UCTPa)KMBaya y akaleMCKOM [IPOCTOPY pervoHa.

Y Huy, neuem6ap, 2019.

[nasHu u 002080pHU ypedHUK

lIpog. dp Hpena Ilejuh
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Editor’s Introductory Note

Dear Readers,

The current issue of the scientific journal Collection of Papers of the Law Faculty,
University of Ni§, (83/2019) comprises the part of the scientific articles which
have been created as a result of participation in the International Scientific Con-
ference “Law and Multidisciplinarity”, which was held on 12-13 April 2019 at
the Faculty of Law, University of NiS. The rubric In Focus contains two scientific
articles in the field of Financial Law which analyze public finance issues in an
original way.

The Editorial Board is pleased to inform the readership that the scientific jour-
nal Collection of Papers of the Law Faculty, University of Ni$, has moved into a
higher category in the classification of scientific journals for the year 2019, and
has been officially recognizes as a national journal of international importance
(M24). For this reason, we wish to thank all authors for their high quality sub-
mission and we extend our sincere appreciation to all associates for successful
cooperation in the editorial process, both of which have ultimatly contributed to
improving the overal quality of our scientific journal.

Nis, December 2019

Prof. Irena Peji¢, LL.D.
Editor-in-Chief
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. OPUTUHAJIHU HAYYHU PAJ]
Ap Cphan I'ony6oeuh, doi:10.5937/zrpfni1984
PedosHu npogecop llpasHoz pakyimema

Yuueepsumem y Huwuy
UDK: 336.2/.6(4-672EU)
Pad npummen: 19.09.2019.
Pad npuxeahen: 16.10.2019.

Y/IOI'A EBPOIICKOI' PUCKAJIHOI OJbOPA Y
®UCKA/THOM CHCTEMY EBPOIICKE YHHJE™

Ancmpakm: Cmeaparce Egponcke ekoHOMCKe U MOHemapHe yHuje Huje
3aspweH npoyec. 3602 HeNOCMOjara NOAUMUYKE 80/6€, MOHEMAPHO
yjedurberse Huje npamuia PuckaaHa uHmezpayuja opicasa YAaHuya.
Kao pesyamam, cmeopeH je uHCmumyyuoHa 1HU OK8UpP KOju KOMOUHYje
HAOHAYUOHAJ/HY MOHemapHy noAumuky ca JeyeHmpaiu308aHoM
PuckasHoM noaumukom. I'106a1Ha UHAHCUjcKa Kpu3a 020auaa je cee
Hedocmamke 08aK802 KOHYenma, wmo je uma/io 3a noc1eduyy nokpemarse
npoyeca pegopme puckaaHoz ynpassbarea y Eeponckoj yHuju, usmehy
ocmaioe, u ygoherbe HO8UX UHCMUMYYuja. JedHa 00 makeux uHcmumyyuja
je Esponcku ¢uckasiHu od6op, koju ceojom akmusHowhy mpeba da
0/1aKWa hpuMeHy PUCKAAHUX hpasuad U KOOpOUHAYUJy HAYUOHAAHUX
duckaaHux noaumuka. HakoH aHasause ysnoze u npasHoz2 noJ1oxcaja
Esponckoe ¢puckaaroe od6opa, y pady ce ykasyje Ha hpasye dasve peghopme
PuckaHux okeUpa e8po30He jauarsem no10#caja ose He3agucHe PuckaaHe
uHcmumyyuje.

KyuHe peyu: ekoHoMCKa U MOHEMapHa yHuja, koopduHayuja puckasHux
noaumuka, Eeponcku gpuckasHu od6op, puckasHa yHuja.

" golub@prafak.ni.ac.rs

" Paj je pe3y/TaT MCTpaXkMBatba Ha NpojeKTy ,Yckaahupamwe npasa Cp6uje ca npaBoM
EBporncke yHuje, koju ¢puHaHcupa [IpaBHu dakyaTeT YHUBep3uTeTa y Huuy y nepuoay
2013-20109.
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3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

1.¥YBog,

[lo6asiHa pUHAHCHjCKA KpU3a, Koja je KyJaMUuHHUpaJsa TokoMm 2008. rogune,
pasoTKpUJajecBeHeJOCTAaTKe MHCTUTYLIMOHAJTHUXOKBUPaEBpoOIICke eKOHOMCKe
U MOHeTapHe yHHUje. U3y3eTak jelMHO NpeJCcTaB/bajy UHCTUTYLMOHAJIHA
peliewma y MOHETapHO] chepu Koja cy oMmoryhusia MOHETAapHUM BJlacCTUMa
YHuje ga BohemeM eKClaH3WBHEe MOJIMTHKe yb6Jiaxke IMocjeAulle Kpuse.
MebhyTuMm, ocTasiv eJleMeHTH UHCTUTYLLMOHAJIHEe MHPPACTPYKTYPe, BaXKHHU 3a
byHKLMOHUCAahe EKOHOMCKE U MOHEeTapHe YHUje, MaHUeCcTOBaJIH Cy 3HaYajHe
cJ1ab0CTH, UITO je YTULAJIO0 Ha N0jaBy U NPOAYO/bHUBabe EKOHOMCKE KpU3e y
EBpornckoj yuuju (EY). CBakako, Hajc1abHjy KapuKy eKOHOMCKe U MOHeTapHe
YHHUje Ipe/cTaB/bajy rUcKaJHe MHCTUTYLH]e. [loKkyl1aj MOHETapHOT yjeIUbema,
y3 3ajpkaBatbe GUCKaJHE CAMOCTAJHOCTH AprKaBa 4JaHULa, J0XKUBEO je
Heycnex. CynpoTHO 04eKMBaWbUMa, ApKaBe YJIaHUle HUCY yCIleJie a 04yBajy
ducKasHYy AUCHUIJIMHY, HUTH Cy IaK UHCTUTYLUje YHUje ycneie 1a o6e36ee
NolITOBame yTBpheHux puckasHuX npaBuia (IpaBujio 3abpaHe npey3uMarma
JlyroBsa JAp»aBa 4JlaHWLa, IpaBuJa 0 BUCUHM jaBHOT yra, OJJHOCHO BUCUHU
6ynerckor gedunura). Hapymenu kpegubuanteT GUCKaJIHUX UHCTUTYLHUja
yKasao je Ha Hy»KHOCT pa3BUjakba 3aje JHUYKUX OKBHUpaA GUCKATHOT YIIpaB/batha
y EBponckoj yHuju. 3anodeT nornucuBamweM PuckasHor cnopasyma 2012.
roZjMHe, 0J, CTpaHe Ap>kaBa 4yjaHuua EY, oBaj npouec f0oBeo je 1o cTBapamwa
EBpornckor ¢uckasHor ofo6opa, Kao He3aBUCHOI CaBeTOAABHOT TeJa Koje
nomaxke EBpoIcKoj KOMUCHjU y KOOpAUHALU]U GUCKAJHUX IOJUTHKA Ap>KaBa
4YJaHULA. YBaxaBajyhu notpeby ¢uckasiHe MHTerpaluje, Kao NpeTHoCTaBKe
GYHKIIMOHAJHOCTH €KOHOMCKE U MOHeTapHe YHHUje, y pajAy ce aHaJUu3upa
noJsioxaj EBponckor ¢puckasHor oA60pa v kerosa yjuoray QUCKaJHOM CUCTEMY
EBporicke yHuje.

2. ducKaJIHU OKBHPH €eBpO30He

YBobhemwe eBpa noyetkoMm 1999. roauHe, 6e3 cyMmbe, MpeJicTaB/ba Hajpehe
JocTUuruyhe y eBpOMHTErpalnMoHOM Mnpouecy. MoHETapHU CYBEepeHUTET
Jp>kaBa wiaHuna EY TpaHcdepucaH je ca HALlMOHAJTHOT HA HaJHALLMOHAJIHHU
HUBO. CTBapamkeM eKOHOMCKe U MoHeTapHe yHUje (EMY) oarosopHocCT 3a
Bohewe MOHEeTapHe MOJHUTHKE Npey3eo je EBPOINCKU CUCTEeM LeHTpPaJTHUX
6aHKa, KOjU Mope/i HallMOHAJHUX [[eHTPaJHUX 6aHaka o6yxBaTa U EBporncky
LeHTpaJsHy 6aHKY. Ca ycBajaweM JIMcaboOHCKOT yroBopa [[0J1a3u [0 IpoMeHe
y MOHeTapHOM cucTeMy YHHUje. [IpBo, OTK/IO€HE Cy HEOJJOYMUIlEe Y TIOTJIey
npaBHor ctaTyca EBporncke neHTpaJsiHe 6aHke, 6yyhu ga ce 4. 13 Yroopa o EY
eKCcIIMIUTe e UHUIILE KA0 MHCTUTYLMja YHUje. [/Ipyra BakHa MpoMeHa TU4e
ce oBsaurhema 3a Boherwe MoHeTapHe NoUTHKe. [IpeMa YroBopy U3 MacTpuxTa
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y paay EBpornckor cucTeMa LjeHTpaHuX 6aHaKa yuecTBOBaJle Cy U HallMOHAJIHe
LleHTpaJiHe 6aHKe AprKaBa KOje HUCY NIPUCTYIIUJIe MOHETAPHOj YHHUjH, LITO
Yrosop o ¢yHKIMOHHUCcawy EY (4. 282) Mewa, c 063MpoM Ha TO Aa Bohewe
MOHeTapHe MOJUTHUKe IpenyluTa EBpocucTeMy, Ka0 HOBOj UHCTUTYLUjH,
y uhjeM pajay nopej EBporncke nenTpasHe 6aHke (ELB), ydecTByjy u
HallMOHAJIHe L[eHTpaJiHe OaHKe Jip)KaBa uMja je MOHeTa eBpo.' 3a pas3JyiuKy of
MOHEeTapHOTI CUCTEeMA, I'Zle je OCTBapeH 3HayajaH HUBO MOHeTapHe HHTerpanuje
(jenmHCTBEHA BasyTa, NpaBHU Cy6jeKTUBUTET EBpoIiCcKe IleHTpaJiHe 6aHKe U
HeHa He3aBUCHOCT y 06aBJ/bakby N0OBepeHUx QyHKIIUja U Ap.), OCTAIU eJIEMEHTHU
WHCTUTYIMOHAJ/JIHE UHOPACTPYKTYpPe, BaXKHU 3a PYHKIMOHUCAEKE eKOHOMCKe
Y MOHEeTapHe YHUje, 0CTaJsu cy HeJoBpuleHU. To, CBakako, BaXky 3a pUCKaIHU
cucrteM EY, koju o ocHuBawa EMY oi1MKyje cHpoMaliHa CTpyKTypa (CKpoMaH
OylleT YHUje y OAHOCY Ha GylleTe Jip>kaBa 4JaHUIA, 3aTUM, HUKa/Jla [0 Kpaja
peasii30BaH 3aXTeB 32 XapMOHHU3all1jy NOPECKUX CUCTEMA, Kao U HENTOCTOjatbe
aJleKBaTHOT MexaHMW3Ma 3a KOOpJHUHALMjy OyLeTCKUX NOJUTHKA AprKaBa
ynaHuna). O cBUX eJleMeHaTa HEONMXOJHUX 32 GYHKIMOHUCAhe eKOHOMCKe
Y MOHEeTapHe YHUje, 10 u3bujama ryobasHe pUHAHCUjCKe KpU3e, IPUMapHO U
CeKYH/IapHO 3aKOHO/IaBCTBO YHHUje jeIUHO je capaJio pucKaHa npaBuia,
Koja Cy ToCTaBJ/baJjia OTPaHUY€erha y Bohewy HaljMOHaIHX QUCKaTHUX OJIMTHKA
Jip>KaBa 4aHUIa. YroBop o ¢yHKuuoHucawy EY (kao u [IpoTokos 6p. 12 o
NOCTYINKY KOjU Ce MpUMeYje y cayuajy NpeKoMepHor AedUunuTa), 0JHOCHO
[TaKT 0 CTaGUITHOCTH U PacTy? caipKaJiv Cy OrpaHUY€ekha 0 BACUHU e pUIUTA,
OZJHOCHO NOCTYIIKY KOjU ce IpUMemyje y cay4ajy Kaja ce AprKaBa 4JaHuLia
CyO4YM ca MPeKOMEePHUM OYEeTCKUM JePUIIUTOM.

[ToBO/bHa EKOHOMCKA KJIMMa TOKOM NpBe JieljeHuje QyHKIIMOHHMCalkha eBpO30He
NPUKPUJIA je CTPYKTypaJsiHe ca1aboCTU eBPOICKe MOHETAapHe yHHUje, alu U
HeCaBpILEHOCT YyCBOjeHUX HHCTUTYLMOHAJIHUX pelllerha, Ipe CBera OHUX Koja
ce oJjHOCe Ha ¢uCKaJHy AUCHUILINHY. OHe MOCTajy BUAJbUBE ca U36HjabEM
rj06aJjiHe eEKOHOMCKe KpH3e, Koja je pa3oTKpuJia cBe caabocTyu GUCKaJIHOT
ynpaBJ/babay EBPOIICKOj EKOHOMCKOj U MOHETAPHO] YHUJU Y IIOHOBO [TIOKPEHYJIa
JebaTy o Kpeupawy oarosapajyhux ¢uckasHux apaHxkMmaHa 3a EY. [lox
yTUIdjeM rJio6asHe PUHAHCHUjcKe Kpu3e, TokoM 2011. rojuHe MOKPEHYT
je mpouec u3MeHe U JonyHe ¢pucKaJsHUX okBHMpa EMY, wto je pesysaTupaso
yCBajakbeM MeT ypeJou U jefHe AUpeKTUBe (T3B. MaKeT LIeCT Mepa), Koje,

1 Jluca6oHcku yroBop o6yxBaTa: YroBop o pyHKIMoHUCawy EBpornicke yHuje (Treaty on the
Functioning of the European Union TFEU) u Yrosop o EBponckoj yuuju (Treaty on European
Union -TEU) Official Journal of the European Union (0. J.), ox 9.5.2008. roguse.

2 Council Regulation (EC) No 1466/97 of 7 July 1997 on the strengthening of the surveillance
of budgetary positions and the surveillance and coordination of economic policies; O] L. 209,
2.8.1997, p. 1-5. Council Regulation (EC) No 1467/97 of 7 July 1997 on speeding up and
clarifying the implementation of the excessive deficit procedure O] L. 209, 2. 8. 1997, p. 6-11.
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nopej, tora wto pepopmully [lakT o cTaGUJIHOCTH U PacTy, YBOJE HOBe
HHCTPYMEHTe 3a cripedyaBambe nmopeMehaja u ouyBame puHAHCHU]CKE, OJJHOCHO
YKyIHEe eKOHOMCKe CTabUIHOCTH.? Y HeloCTaTKy KOHCeH3yca NOTpe6GHOT 3a
HM3MeHy PUMapHOT 3aKOHOAABCTBA,pucKkasHu okBupu EMY Hagorpabhenu cy
®uckasHUM ciopa3yMoM, MehyHapoHUM YyroBopoM notnucaium 2012. rogrxe
n3Meby ApkaBa 4ianuua Yauje (Cnopa3yM o cTabuIn3andju, KOOpAUHALHUjH
Y yIpaBJ/bakby Y EKOHOMCKOj U MOHETAPHOj YHUjY; Y AasbeM TeKcTy PuckanHu
criopasym).* [J1aBHU pasJior 3a IOTHHCHBakbe OBOT Me)yHApPOAHOT JJOKYMEHTA
je obaBe3uBame JAp:KaBa 4JaHHLA Ja he y HallMOHAJHO 3aKOHOJABCTBO
WHKOpHOpUpaTH oZipe/ioe Koje he ocurypaTy nouIToBake jeJHOT 0, OCHOBHUX
Havyesia EMY npegBubenor 4. 119, cT. 3 YroBopa o dyHkuMoHucawy EY, a
KOje ce OZJHOCH Ha OYyBake 3[IpaBUX jaBHUX ¢uHAHCHja. Haj3ax, 3a pedpopmy
duckannux okBupa EMY BaxkHe cy U JiBe Ypenbe EBpornckor napjamMeHTa u
Caseta EY u3 2013. roguHe, kojuMa ce yHanpehyjy MeXaHHU3MH €KOHOMCKOT
yIlpaB/bakba y YHUjU U CTBAPajy yCJI0BY 3a HaJI30p HaJ, 6yLIeTCKOM OJTUTHKOM
Jip>kaBa 4JIaHMIla KOjUMa MPEeTH ONACHOCT UJIK Ce Cy0o4aBajy ca eKOHOMCKUM
TelkohaMa Koje MOr'y /ia yrpo3e ibbUxX0By GUHAHCH]CKY CTAGUIHOCT.?

3 Regulation (EU) No 1175/2011 of the European Parliament and of the Council of 16
November 2011 amending Council Regulation (EC) No 1466/97 on the strengthening of the
surveillance of budgetary positions and the surveillance and coordination of economic policies
0J L 306,23.11.2011, p. 12-24; Council Regulation (EU) No 1177/2011 of 8 November 2011
amending Regulation (EC) No 1467/97 on speeding up and clarifying the implementation
of the excessive deficit procedure O] L 306, 23. 11. 2011, p. 33-40; Regulation (EU) No
1173/2011 of the European Parliament and of the Council of 16 November 2011 on the
effective enforcement of budgetary surveillance in the euro area O] L 306, 23. 11. 2011, p.
1-7; Council Directive 2011/85/EU of 8 November 2011 on requirements for budgetary
frameworks of the Member States O] L 306, 23. 11. 2011, p. 41-47; Regulation (EU) No
1176/2011 of the European Parliament and of the Council of 16 November 2011 on the
prevention and correction of macroeconomic imbalances O] L 306, 23. 11. 2011, p. 25-32;
Regulation (EU) No 1174/2011 of the European Parliament and of the Council of 16 November
2011 on enforcement measures to correct excessive macroeconomic imbalances in the euro
area O] L 306, 23.11. 2011, p. 8-11.

4 CnopasyM o0 CTabUJIHOCTH, KOOPJHUHALHjHU U YIIPaB/baky Y EKOHOMCKOj U MOHETAPHO]
YHHjH, MOTIHCAH of cTpaHe 25 apxaBa 4ianuna EY (cBe ApkaBe ysaHuIe ocuM Besnke
BpuTanuje v Yemke), ctynuo je Ha cHary 1. janyapa 2013. [J1aBHY LiJb€BHU OBOT Cllopa3ymMa
cy: noBehame 6ylieTcKe AUCLHUIINHE, jadalbe MEXaHU3Ma 32 KOOPJMHALU]y eKOHOMCKe
MOJIMTHKE p’KaBa YJaHKLa U yHanpeheme cucTeMa eKOHOMCKOT yIIpaBJ/batba y YHUjH.

5 Regulation (EU) No 472/2013 of the European Parliament and of the Council of 21 May
2013 on the strengthening of economic and budgetary surveillance of Member States in the
euro area experiencing or threatened with serious difficulties with respect to their financial
stability O] L 140, 27. 5. 2013, p. 1-10 i Regulation (EU) No 473/2013 of the European
Parliament and of the Council of 21 May 2013 on common provisions for monitoring and
assessing draft budgetary plans and ensuring the correction of excessive deficit of the
Member States in the euro area O] L 140, 27.5.2013, p. 11-23.
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[1aBHa oyka Kpu3e ca KojoM ce cyouusia EMY je na Ha cTaGu/IHOCT MOHeTapHe
YHUje BeJIMKH yTHULaj Ma GUCKaJIHA HEJUCIUILJIMHA U /A je, 0 AOBPIIeTKa
HU3rpajilbe eKOHOMCKEe U MOHeTapHe YHHje, U3y3eTHO Ba)KHO OCUT'ypaTH
MOUITOBakbe HaJHAIMOHAJHUX (UCKAJHUX NMpaBua. Y ycJoBUMa Kaza
MHCTUTYILMOHAJIHA pellleha NPenyuiTajy KOHTPoJy HaJ jaBHUM pUHaHCHjaMa
Jip>KaBaMma 4JIaHULaMa, O/ 0CJIe/{He TPUMeHe GUCKAJTHUX TPABUJIA Ce OUeKY]e
Jla GUCcKaJHy MOJUTHUKY Jip>KaBa 4JaHula (npe cBera, 6yyeTckd AeQUIUT U
jaBHH AyT) Ap’Ke y rpaHUIlaMa MOCTAB/bEHUM HYMEPUYKUM ITPABUIMMA U HA Taj
HayMH 04yBajy MaKpOEKOHOMCKY CTaGUJIHOCT U O PKUBOCT jaBHUX PUHAHCH]A.
Pedopmucanu ¢puckaHu OKBUPU YHHje 06yXBaTajy CJI0XKEH CUCTEM HaJ[30pa
U ex post KOHTpPOJIe, KOjU MoJipa3yMeBa, opeJi IpeBEHTUBHUX, IPUMEHY U
KOpPEeKTHBHUX Mepa npeMa GUCKAJHO HeJUCHUIJIMHOBAHUM [JprKaBama
ynaHunaMa. KibyyHu cerMeHT puCKaJHUX OKBHpaA YHUje IpeJCcTaBJbajy
¢duckasiHa MpaBuUJa, Koja 06yXBaTajy TpHU rpyme npasuia. [IpBy rpymny uynHe
HyMepHuKa IpaBuJa O BUCUHHM AepUIIUTA U jaBHOr Ayra, AeprHUCAHA
NPUMapHUM U CEKYH/JAPHUM 3aKOHOZABCTBOM. [IaKT 0 CTaOUJIHOCTHU U PacTy
npezBuba caenehe duckanne kputepujyme: 3% 3a ogHoc usMehy npeBuheHor
WUJIM OCTBApeHOor OYIeTCKOr JedHULUTA U YHYTpalllber 6PyTO IPOU3BOAA
MepeHOT TPXKUIIHUM lieHaMa, oHocHO 60% 3a ofgHOC u3Mehy jaBHOT Ayra
U YHYTpallmer 6pyTo NPOM3BOJA MEPEHOT TPKULIHUM LieHaMa. Y caydajy
Jla jaBHU AyT npebhe yTBpheHy rpaHuLy, Jp:KaBa yJaHHUIA je y 06aBe3u Ja
peasiMsyje LUJ/b CMakewa Jyra usHaj npara o, 60%, u to 3a 1/20 roguiime
y HapeJHe TpU rofuHe. 3a pa3juKy oJ U3MeweHOr [lakTa 0 cTabUJIHOCTU U
pacTy, Koju je yTBphuBao o6aBe3y Ap:KaBa 4JIaHUIA ja U36eraBajy mpeKoMepHe
nebunute, PUckasHU cOpasyM Uje Kopak gasbe (4. 3, ¢t 1), 6yayhu ga on
Jp>KaBa 4JIaHUIA 3aXTeBa MHKOPIOpUpame y AoMahe 3aKOHOZABCTBO 3JIATHOT
OyiieTcKor npaBuJia (6yiieTcKa paBHOTEXA, OAHOCHO OYIIETCKU CYPUIIUT, Kao
Y yBohema npaBusa “kounule fyra”). U3y3eTHO, yCBOjeHO 6y 1€ TCKO IPaBUJIO0
Jl03B0/baBa MOT'YhHOCT OCTOjamka CTPYKTYPaJIHOT 6y LIeTCKOT AebUIIMTA KOjU
He Moxke 6uTH Behu o 0,5% 3a Ap>kaBe KOJ, KOjUX je yAeo Ayray o4HOCY Ha
YHyTpallwu 6pyTo npoussoj Behu oa 60%, oqHocHO 1% 3a ipkaBe YUju je yieo
Jlyra ucnoj pepepeHTHe BpeJHOCTHU. [lpyTy rpyny YriHe NpaBUJIa O KpeTawby
jaBHUX pacxo/ia, a 0JJHOCE Ce Ha I0CTaBJ/bakbe OrpaHUYEeHaA y IOTJIely TOAULIEer
noBehama jaBHUX pacxo/ia Ha CTOMY K0ja He TpeJia3u pedepeHTHY CPeAbOPOIHY
CTONy NOTeHLMjaHOT pacTa 6pyTo foMaher npousBoja. U, Hajsaj, Tpeha rpyna
obyxBaTa IIpaBH.Jia Koja ce 0/iHOCe Ha IPUMeHY KJay3yJe usyseha o npumene
ycBOjeHOTr npaBuJa (41aHoM 3, cT. 3 PuckasHor cnopasyMa npejBubeno je
IPUBPEMEHO O/ICTY A€ 0/] IPABUJIA YPABHOTEXKEHOT Oy[IeTa YKOJIUKO HAaCTyIIe
Heo4yeKHBaHe OKOJIHOCTH, Koje cnopasyM JeduHUlle “Kao HeyobH4YajeHe
forabaje u3BaH KOHTpoOJIe ApKaBa NoTHUCHUIA"). Ha ciM4aH HauYWH U3J1a3HYy
KJay3ynay aeduHuile U rope noMmenyTta Ypeaba (EY) 6p. 1175/2011 y 4. 2 a-6,
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Jlajyhu MoryhHocT npuBpeMeHOr OACTylamka 0/ Nporpama npusaarohaBamwa
npema cpe/ilbOpOYHOM Oy LIeTCKOM LUJbY y IEPUOUMa N1a/ja TPUBPESLHOT pacTa
y €BPO30HU WJIM YHUjU y L|eJIMHY; 3aTUM, IpaBuJa 0 0jadyaHOM OYIIETCKOM
Haza3opy (ApkaBe yianule EMY koje ce cyodaBajy ca 036u/bHOM GUHAHCHjCKOM
HecTabuaHouthy, Koje HUCY y CTaky [ia 0CUT'yPajy O p>KUBOCT jaBHUX QUHAHCH]A,
OZHOCHO KOje Tpake UJIM NpUMajy GUHAHCHjCKY ToMoh); 0JHOCHO, MpaBUJIa O
NpUMeHU CaHKI[Mja IpeMa Jp:kaBaMa Koje He IpuMemy|jy npenopyke CaBeta EV.

CacTaBHU Aeo pebopMucaHuX PUCKAJTHUX OKBHUPA YHU]je NpeAcTaB/bajy U
npaBuJia o EBpornckom cemecTpy, ynme ce oMmoryhyje cumysntaHo npaheme
nporpaMa eKOHOMCKe IMOJIMTHKE Jip>KaBa YJIaHUIa U 0J1aKIlIaBa KOOpUHalMja
€KOHOMCKHX MOJINTHKA Jp>KaBa YJIaHHUIA, O/JTHOCHO CIPOBOherme CTpaTelKux
JokyMeHaTa EBpornicke yauje (AumutpujeBuh, 2014: 792). Maga nocehyje
HaXkKy U PYTUM LU/bEBUMA €EKOHOMCKE MTOJIMTHKE (3aM0CJIEHOCT U PacT), UMaK
doxyc EBpornckor ceMecTpa je Ha cClipedaBamwy U OTKJIathakby MAKPOEKOHOMCKHUX
HepaBHOTeXa. Kao MHCTpyMeHT KoopArHaLuje, EBponcku ceMectap 06yxBaT
Bullle dasza yHyTap KOjUX ce OJiBMja INpoOLeC yjeJHauaBaka MNOCTYINKa
M3BeIITaBamka, HaZ30pa U eBaJiyalilje TUX MOJMTHKA U UMa U3y3eTaH 3Hauaj
3a ouyBame QUCKaJHe JUCIUIIJIMHE JIp>KaBa YJIaHUIA.

3. Ynora EBponckor ¢puckasHor ogéopa

Pedopma duckannux npasusia EY npexacraBsba caMo jeJlaH 0J] KOpaKa Koju
Mopajy fla 6yy npeAy3eTH Ja 6u ce JOBPIINO 3ano4yeTH npouec GopMUpama
eKOHOMCKe U MOHeTapHe yHHU]je. Ha HuUBoy eBpomnoapydyja (o6yxBaTa 19 oj 28
Jip>kaBa 4JlaHuIla YHUje) MCKPUCTAJIUCAJ0 Ce CTaHOBUILTe a A0 2025. roauHe
koMIieTupawbe EMY mnoapasyMmeBa, mopes MOHeTapHe YHUje, CTBapambe
duHaHcHUjcke (6aHKapcKe) yHUje, GUCKaJIHE YHUje U HA KPajy MOJUTUYKE
yuuje (Juncker, Tusk, Dijsselbloem, Draghi, Schulz, 2015: 5). U gox je nporec
HU3Tpajibe 6aHKapCKe yHHUje YBEJHUKO 3amno04eo (je[JMHCTBEHU CYIIepBHU3UjCKHU
Y CaHALMOHU MeXaHMU3aM), HanpeJak Ka GprcKaIHOj YHUjH, 360T HENIOCTOjamba
MOJIUTHUYKEe BOJbe, 3HATHO je cropuju. M3 Tora passora, 10 OKOHYaHba 0BOT
npoleca, 0HOCHO [TI0CTHU3akba KOHCeH3yca Mehy ApxaBama yjaHUIlaMa YHUje
0 ¢uUCKaJHOj UHTErpalUjHu, EKOHOMCKA U MOHETapHa yHHja je mpuHyheHa jAa
bYyHKIMOHHIIE ¥ TOCTOjeNUM MHCTUTYIMOHAJIHUM OKBUPUMA, UITO je YUHHU
jeANHCTBEHHUM CJiy4yajeM y KOMe ce y Boherwy eKOHOMCKE NOJIMTUKE KOMOHHYje
LleHTpaJ/In30BaHa MOHeTapHa NOJIMTHKA Ca el eHTpa/In3alijoM CBUX OCTaJINX
cerMeHaTa eKOHOMCKe MOJIMTHKe, Toce6HOo ¢uckaiHe noauTuke (Bordo, Jo-
nung, Markiewicz, 2013: 450). ¥ Tom cMmucay, ox pepopMucaHux GUCKATHUX
npaBuJia 0o4eKyje ce Jla OyAy ycCllelllHAa y orpaHMYaBamwy akKluja cybjekaTa
duckasHe NOJUTHKE KOje Boje noBehamwy GylLeTcKor gedUuTa, 0JJHOCHO
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IpeKOMepHOM pacTy jaBHor Ayra. C jpyre cTpaHe, hako HaMehy KBaHTUTAaTUBHA
Y/WJIM KBaJIMTAaTHBHA OrpaHUYerha, o GUCKAJIHUX IPAaBUJA Ce OYeKyje U
onpebeH cTeneH ¢pJ1eKCUOUIHOCTH KaKo 6U ce 0CTAaBHO J0BOJbaH NPOCTOP 3a
npusarohaBama cCTabuIN3aLOHE TOJUTHKE.

Mepa ycHnemHOCTH Ha IpaBU/AMMa 3acHOBHe QUCKaJiHe IOJUTHUKe je
TPaHCHApPEHTHOCT U OJTOBOPHOCT Y pajy Hocuana drucKaaHe MOJTUTHUKE.
HenpuMemwlBakhe 0BUX HauyeJsla 0Jf CTpaHe W3BpILIHe BJACTHU BOAU pajbaMa
KOje Cy MOTHBHCAHe XeJbOM /la Ce OCTBAPU KPAaTKOPOUYHA NOJUTHUYKA KOPUCT,
a Koje 0BOJie J10 Kpliuewa GUCcKaJHUX IpaBua. [I[pema ToMe, caMo nocTojame
buckaJHUX IpaBUJIa HE 3HAUU U FapaHIiijy lbUX0BEe IPUMeHe, T0CEOHO YKOJIUKO
je ped o BJaJHU KOJ Koje je jako h3pakeHa CKJIOHOCT Ka AepULUTY U Koja je
CIpeMHa Jia Hapyuiyd GUCKaJHYy PaBHOTEXKY €JaCTUYHOM UHTeprnpeTalljoM
MIOCTaB/bEHUX NIPaBUJIa, UJIU NIAK BbUXOBO CBECHO 3a00UJIaXKemwe, pajbaMa
NONYyT: KpeaTUBHOI payyHOBO/ACTBA, lepUHUCaba [IM/beBa GUCKAJIHE NOJUTHUKE
Ha 6a3y HepeaJIHUX NpOjeKLHja CTONA NPUBPEJHOr pacTa, 3aHeMapUBamba
o6MMa KBa3udurCcKaHe NOTPOIIke U cJ. HelocTalu M30/0BaHe NpUMeHe
drckamHUX TpaBuUJa MOTY Jja 6y/ly U36erHy TH CTBapambeM LieJIOBUTOT CUCTEMA
duckasHe 0OATOBOPHOCTH, IPU YeMy NoceOHa yJora npunajia HesaBUCHUM
duckaJHUM TeJMMa, KOja Cy KOMIlJIeMeHTapHa ca BohemweM ¢puckaiHe NOJUTHKE
3aCHOBaHe Ha NpaBu/rMMa. HakoH rio6asiHe GrHaHCHjCKe KpU3e CBEJI0I U CMO
peadupmanuje 3Havaja $puckasiHe 0rOBOPHOCTH, LITO je, u3Mehy ocTaor,
npaheHo y6p3aHuM ¢opMupameM PUCKAJIHUX UHCTUTYIHja (caBeTa UJIHU
ozn60pa), kKao opraHa Koju Ha/iI/ie/lajy v IpoLiemby]jy CTame jaBHUX PUHAHCH]a,
OJIHOCHO CIIPOBO/ie Ha/130p HaJi NpuMeHoM rcKaIHUX TpaBua (AHbheskoBuh,
2014:164). PuckanHu npobseMu ca KOjuMa Cy ce Cyouusie 3eMJ/be 4aaHnule EMY
MHUIMpaJIU Cy IPOMEeHe HallMOHAJIHOT GUCKaJHOT 3aKOHOJaBCTBA, Koje, u3Mehy
ocTaJior, npeABubhajy U cTBapakbe He3aBUCHUX PUCKAJHUX caBeTa. M mopen
Tora IITO Hajyelrhe UMajy caMo caBeTO/aBHY YJIOTYy, He3aBUCHe UCKaIHe
WHCTUTYLHje, 3aXBa/byjyNu KpeJUOUIUTETY U PeNyTallkjH, Y NPUJIHLHU CY
Jla 3Ha4yajHO yTUYY Ha AUCLUIIJIMHY U OATOBOPHOCT PUCKAJIHUX BJIACTH.
dyHK1uje QUCKaJHUX caBeTa Cy 6pojHe M 060yXBaTajy: a) He3aBUCHY U CTPYYHY
ex post olleHy O NOLITOBaky GUCKATHUX MPaBUJA U YCIEIHOCTU GUCKaTHe
NOJIUTHKE; 6) ex ante eBaJlyallujy U3BeCHOCTH OCTBapuBaka liu/beBa pUcKaiHe
MOJIUTHUKE; B) aHAIU3Y AYTOPOUYHE OIP>KMBOCTH PAaBHOTEXKe jaBHUX PUHAHCH]ja U
ONTHMAJIHOCTH QUCKAJIHE IOJIMTHKE; T) yII03HABake jaBHOCTH Ca U3BEIITajuMa,
olleHaMa U MHUIL/bEHKMA, YUMe noBehaBajy cTeneH TPaHCNApPEHTHOCTH U
OAIrOBOPHOCTH Y pajly Hocu1ala ¢uckaste nonutuke (Calmfors, Wren-Lewis,
2011: 663). OcTBapuBambeM CBOjUX HAJIEXKHOCTH, QUCKAJIHU CaBEeT MOXKe
3HA4ajHO YTULATH Ha KOHLUIIMpake U Bohewe ¢puckasHe NoJNUTHKe. Biasga
cyodeHa ca MoryhHouhy f1a uckaiHU caBeT HETATUBHO OLlEHU beHYy UCKATHY
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NOJIUTUKY CBakako he HacTojaTu fja noctymna ¢uckasHo oAropopHuje. OBaj
MOZCTHIA] Ka 0YyBamy QUCKAIHEe JUCLUIIINHE je jOlI U BUAJbUBHUjU YKOJIUKO
MMaMo Yy BUZY la He3aBUCHe QUCKaJHe MHCTUTYIIUje, CBOjOM IpoLeHOM epeKaTa
6ynyhe ¢uckasHe MOJUTHKE U aHAJM30M JYTOPOYHUX KpeTarma y 06J1acTH
jaBHUX dMHaAHCHja, MOTY Jia IpUHYAe U duckasHe cybjeKTe Ha ofropapajyhe
KOpeKIHje u mpuaarohaBama.

[loTrpeba ycnocTaB/baa HE3aBUCHUX QUCKAJHUX HHCTUTYLHUja y EBpOICKOj
YHUjU IPBU NYT je eKCIJIMIMTe UcKaszaHa 4. 3 duckasHor cnopasyma, KojuM
ce Ap>KaBe MOTIHCHUIE 06aBe3yjy Aa AoMahrMM 3aKOHOZABCTBOM YCIOCTaBe
He3aBUCHaA ¢UCKaJIHA TeJsa Koja he BpPUIMTH Ha/J30p HaJ MOLITOBAaHkEM
HallMOHaJIHUX UcKasHUX npaBuia. Cienehu kopak npejcraBsba U3BelTaj
netopurie (Junker et al. 2015: 14), mo komMe eBpoIicKe PpHCKaTHE OKBUDE, /10
ycnocTaB/bama puckasHe yHUje, Tpeba OCHAXKUTH OCHUBameM EBporckor
duckansor ogoopa (European Fiscal Board - EFB). KonauHo, HagHaMoOHAaJIHU
¢duckasHU 0160pH, Ka0 CaBETO/aBHO TEJIO KOje ToMaske pear3anuju yHKLUja
EBpoIlicke KOMUCHje Yy OKBUPY MyJATUJIaTepPaJHOT HaJi30pa, 0QOpPMJbEH je
Opnykom Komucuje (EY) 2015/1937 oz 21. okTo6pa 2015.° 3aganu EBpornckor
duckasHor on6opa cy 6pojHU U 00YXBaTajy: eBayalUjy UMILJIEMeHTalluje
duckasHUX OKBHpA YHHje (XOpU30HTAJIHE KOH3UCTEHTHOCTHU OJJIyYKa U
O6ylleTCKOr HaJ30pa), Kao U cjaydyajeBa MOCEGHO TEIIKHWX BHJ0BA Kpllema
npaBuJa U MPHUMEPEHOCTH cMepa pUCKaJIHe NOTUTHKE Y €eBPO30HU, OHOCHO
HallMOHAJIHOM HHUBOY; 3aTUM, JaBakbe MUl/berha KOMUCHjU O KOHIENTY
duckasHe NOJUTHKe KOjU Tpeba Jja ce IPUMeHHU, OAHOCHO yCKJaaheHoCTH
ducKaJHUX NOJUTHUKA AprKaBa YaHHULA ca cMepoM HCKaIHe NOJUTHUKE KOojU
je mpuMepeH 3a eBPO30HY Y LieJINHH, O{HOCHO ITpe/jlarambe MOryhux MoJTMTHKA
KOje Cy Ha pacnoJjiarawy y okBupy [lakTa o cTaGUIHOCTH U PACTy Yy CAy4ajy
HAeHTUPUKOBAaKkhA PU3UKA KOjU YIPOKaBajy QyHKIMOHUCAhe EKOHOMCKe U
MOHeTapHe yHHje; U, Haj3axa, EFB uma o6aBe3y capajie ca HallUOHAJHUM
duckanuum capetuma. OBako geduHucaHa yjaora ¢uckaaHor of6opa, npemMa
MUIL/bERY N0jeJUHUX Ay TOPA, MOKe /1a Z0Be/le 10 NOTEeHLUjaJ HOT KOHPJIUKTA
nusbeBa (Claeys, Darvas, Leandro, 2016: 170). Haume, EFB, Ha Temesby
€KOHOMCKE aHaJil3e U MUIL/bEeHA, IPENOpPYUYyje M0XKes/bHO 1ejcTBO ucKaIHe
MOJIMTUKE U TO, KAKO HAa HAIITMOHAJIHOM, TAKO U HA HUBOY €BPO30HE y [[eJTUHHU.
OBa ¢yHKIMja JePuHUCaba cMepa QUCKaATHE OJUTHUKE je MHOTO upa, 6yayhu
Jla 06yxBaTa U [{U/bEBE KOjU C€ THUY MAKPOEKOHOMCKE CTabUJIHOCTH, LITO MOXKe
6uTH Y KOHOIUKTY ca PyHKIMjoM HaZl30pa Koja ce UCKJbYUYUBO OJJHOCH Ha
MOLITOBa€e U KOHTPOJIy puMeHe [lakTa o cTabuHOCTH U pacTy. OcTBapuBambe
npBe ¢yHKILHMje MoKe BUTU UHTepNpeTHPAHO Kao JUCKPELUOHO YIIpaB/bakhe

6 Commission Decision (EU) 2015/1937 of 21 October 2015 establishing an independent
advisory European Fiscal Board O] L 282, 28. 10. 2015, p. 37-40.
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MOTPaXXHOM, 0K OBa Apyra pyHKIHMja BUIlIe UMa ONlepaTUBHU KapaKTep,
Y nojpasyMeBa IpejJaraimbe Mepa KojuMa O6U ce CIpeyuJio mpekopadyeme
rpaHUIla MOCTaB/beHUX PUCKAJHUM MpaBUJIUMa U 06e36e11a AyropoyHa
duckasHa OAPKUBOCT. Y TOM CMHUCIY, 32 N30eraBame NOTEHLHjaJ HOT trade-
off-a usmehy u/ba [yropovyHe OAPKUBOCTH jaBHUX GUHAHCH]A U KPATKOPOYHUX
CTabUJIN3alMOHUX [[U/bEeBA, HEOMIXO/AHO je jacHO AebUHHUCAbE KOjU O [[U/beBa
3a ¢uUCcKaJIHU 0160p UMajy IPUOPHUTETAH 3HAYA].

OcHoBHHU cMucao EBporickor ¢uckasHor oj6opa je fa EBponckoj koMucuju
NpPYy>XHU HENPUCTPACHY €KCIepTHU3y NouToBawa QUCKaJHUX IpaBUJIa YHUje,
ay Uu/by ouyBamwa GUCKaJHe AUCLUIJINHE U IPOMOBUCAkha HaveJsla 3JpaBux
jaBHUX QUHAHCHUjay eBPO30HU M HAllMOHAJIHUM OKBUPHMa, OJHOCHO NoBehamwa
TPaHCHAPEHTHOCTH U OJTOBOPHOCTH y paZly NOJUTUYKUX cybjekaTa. CBOjUM
JleJIoBameM 0Baj caBeT Tpeba Ja osakiua pucKaaHO yrpaBbawe y EBpornckoj
MOHETAapHOj YHH]jU, IOCEGHO y yCJOBHMMA KaJjia He MOCTOjU CarJlacHOCT 3a
npeHollewe GUCKAJTHOT CyBEPEHUTETA, a NOCTOjU NOTpebda 3a HEKUM 06JIMKOM
ducKaHOT je JUHCTBA, OJHOCHO KOOPAUHALMjoM PUCKATHUX TOJUTHKA APKaBa
YJIaHULA.

4. [IpaBHMu ctaTyc EBponckor ¢puckaHor ogoopa

Y EBpOIICKOj YHUjU CBaKa Ap:KaBa YjlaHu1la 3aApKaBa GUCKAJIHU CyBEPEHUTET,
IITO 3HAUHU /Ia Ce MOLITOBakbe MpaBuJia e pUHUCAHUX eBPOIICKUM GUCKATHUM
OKBUpPHUMa MOX€e OCUTYPaTH CaMO KOOP/AMHAILIMjOM HAaLlMOHAJHUX PUCKATHUX
MOJIMTUKA U IHUXOBUM INpHUJarohaBameM 3aXTeBUMa OJPKUBUX jaBHUX
duHaHcuja. To, MehyTuM, HUje JlaKO peasiM30BaTH, NOCEOHO YKOJHUKO ce
“Ma y BUAY Aa Mehy AprkaBaMa 4YJiaHUIIaMa [OCTOje MOJUTUYKe pasIuKe y
CxBaTamwy 3Hayaja ¢uckayHe AucnunaruHe. OBO HAPOUYMTO BAXKH 3a 3eMJbe
KOje Cy CyoueHe ca HEMOBOJbHUM MaKpPOEeKOHOMCKHUM yCJ0BUMA U Koje, BpJIo
4YecTo, OrpaHUYerha MOCTaB/beHa EBPONCKUM PpUCKAJIHUM NpaBUJIUMaA BUJE
Kao CMeTHY Y OCTBapUBakby APYTUX IIU/beBa EKOHOMCKeE MOJIMTHKe (Ha IpuMep,
nosehamwy cTomna NpUBpeAHOr pacTa, 0JJHOCHO 3alOCJEeHOCTH). ¥ TaKBUM
ycJ0BUMa, PYHKLIMOHHCAbe Ha IPAaBUJIMMa 3aCHOBAaHUX PUCKATHUX OKBUPA
noJipasyMeBa MyJITUJIaTepaJlHU HaJA30p HaJ HalMOHAJHUM (PUCKAJHUM
MOJIMTUKAMa, IITO MpeMa 3aKOHOJABCTBY EY mpezcTaB/ba HaAJIEKHOCT
EBporncke komucuje (4. 121, 126 1 136 YroBopa o dyHKLUHMOHUCAY EY). ¥
06aBJ/bakby OBUX [IOCJI0BA 3HAUYAjHY ysi0ory uMa EBponcku ¢drckaanu og60p, Kao
caBeTo/ZaBHO TeJsio Komucuje.

Kao u y cay4ajy HanjuoHa/JIHUX QUCKAJHUX CaBeTa, 3aKOHO/IaBCTBO YHHUje
npexasuba ga ce nmpaBHM cTaTyc EBpornckor ¢puckaaHor of60pa 3acHMBA Ha
NPUHIIMNY He3aBUCHOCTH (4. 4 Opnyke Komucuje (EY) 2015/1937). OBakaB
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noJioxaj omoryhasa ¢uckasHOM 0A60py Aa HE3aBUCHO pa3MaTpa GUCKaJIHO
CTame ApKaBa YJaHULA U €eBPO30He U Jaje NPOLEeHe PU3HKa IIpeKopavyemna
rpaHuIla NOoCTaB/beHUX GUCKAJHUM NpaBuanMa. EBporncku ¢uckaaHu of60op
dbopMupaH je 1o y30py Ha Mo/ieJ1 T3B. HOBe reHepalyje GUCKaJHUX CaBETa, YHja
je K/by4Ha OZJIMKa HEe3aBUCHOCT y OJHOCY Ha U3BPIIHY U 3aKOHO/aBHY BJIACT.
PasJjior nHCUCTHpaka Ha OBAKBOM IIPAaBHOM CTATyCy Tpeba TPaKUTHU y TOMe
LITO reHepanyja GUcKaJHUX caBeTa pOPMUPAHUX HAKOH U30Ujarba ry1obasiHe
dHHaHCHjCKe KpH3e HUje y TAKO KPaTKOM ITEPUO/IY MOTJIa 1a CTEKHE peny Talujy
KOMIIETEHTHUX U HEe3aBHCHUX TeJla Kao LITO je TO cay4aj ca pUCKaJHUM
caBeTHMa KOju UMajy AyTy Tpagunujy (Beetsma, Debrun, Fang, Kim, Lledo,
Mbaye, Zhang, 2019: 57).

HeszaBucHOCT ducKkaIHUX caBeTa NpOLemhyje ce Ha OCHOBY BHUIIE eJleMeHaTa.
[IpBM nojpasyMeBa T3B. UHCTUTYLIMOHAJIHY HE3aBUCHOCT, Koja [10Jpa3yMeBa
3abpaHy yTHllaja MHCTUTYILIMja ¥ MOJUTUYKUX YUHHUJIALA YHH]je Ha “gyyBapa”’
duckanne gucyuniute. To 3Hauu ga EBponcku ¢uckaiHu 060p y CBOM pajy
“He cMe TPaXXUTH HUTU NPUMATH YIYTCTBA O/ UHCTUTYIUja UJIU TeJa YHUje,
6110 KOje BJIaJie Ap>KaBa YJIaHU1A MU OUJI0 KOT JPYTorT jaBHOT UJIU TPUBATHOT
Teaa” (4. 4 Opnyke EY). Y uctom unany geduHUCaHA je U T3B. ollepaTUBHA
HEe3aBHUCHOCT, KOja rapaHTyje He3aBUCHOCT OBe QUCKAJIHE UHCTUTYLHje Y
06aBJ/bamy NOBEpeHUX 3ajaTaka. EBporncku ¢uckaaHu 060p y>KUBa NyHY
He3aBUCHOCT Ka/la Ha/i3Mpe NOIITOBake PUCKATHUX IPABUIIa, laje OLleHe CMepa
duckaHe MOJUTHKE Jip>KaBa YIaHUIA U CyrecTHUje o IporpaMmy prckKaiHe
KOHCOJIM/AalMje AprKaBa CyO4yeHUX ca OylIeTCKOM HepaBHOTEXOM, BpIIU
npoueHy GucKaJHUX pU3MKaA U Jlaje MUIL/bekE 0 peaansanuju GUCKaIHUX
LMJbeBay JATOM MaKpPOEKOHOMCKOM OKpYykemy. [Io cBoM nosioxajy, EBponcku
duckasHu onb60p NpejcTaB/ba CyNpaHALlMOHAJHO TeJO Koje He moceayje
CTBapHY QuUCKaJIHy BJacT, Beh npejicTaB/ba Tesl0 KoOje UMa T3B. MeKy Moh —
LITO 3HA4YH Jja lberoBe OJJIyKe He 00aBe3yjy drcKalHe UHCTUTYLUje Ap>KaBa
YJIaHULQ, HUTU NaK UHCTUTY L Hje YHUje. CienupuyHocT EBponckor puckajsHor
oznbopa je 1a CBoOje aHAJIM3e U U3BellTaje He ynyhyje Ap:kaBaMa 4JaHULLAMa,
Beh To YMHM npeko EBponcke koMucHje, Koja je 0ATOBOPHA 38 MYyJITUJIaTEePaAJIHU
duckasHU HaA30p U NpUMeHy ducKasHUX npaBuja. [Ipema Tome, EFB Huje
dbopMasiHU yyeCHUK 6y LIeTCKOT MpolLieca, lberoBa yJjora je ja CBojuM aHaJu3aMa,
IpolieHaMa U caBeTUMa J0OIIprHece KOHCTPYKTHBHOM /1MjaJIory HalJMOHAJTHUX
duckasHUX MHCTUTYLH]ja, BJIaJia ApKaBa 4iaHuya u Komucuje o onmtum
nocsenunaMa 6ylleTCKUX MOJUTHKA, U TO KAKO Ha HALlMOHAJHOM TaKO U
Ha HUBOY €BPO30He, a Y LIMJ/by NIOCTU3aka CarJIaCHOCTH O cMepy QUCKaJHe
NOJIMTUKE Y YHUjU U IPUMeHU NpaBuja yTBpheHux [lakToM o cTabUJIHOCTH
Y pacTy.
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[lopes Beh noMeHYTUX UHJIUKATOPA, 32 IPOLIEHY CTelleHa He3aBUCHOCTU HEKe
WHCTUTYLUje peJieBaHTaH je cacTaB M HAUMH U3060pa lbeHUX YsiaHOBa. OCHOBHU
3axTeB je Jja, IpUJIUKOM ofpebuBamwa cactaBa Onbopa, npodecroHa HOCT U
KOMIIETEHTHOCT O6y/Ay IJIaBHU KPUTEPHUjYMH, a He IOJUTHYKe npedepeHLiuje.
ToxkoM BpeMeHa, 3axBaJbyjyhu KOMIIETEHTHOCTH CBOjUX YJIaHOBA, PUCKAJIHU
CaBeT KpeWpa penyTalujy KOHTpoJsiopa GUCKAJHE AUCIUIJINHE, KOjU He
BOJIM payyHa caMoO O NOLITOBaky $ucKaJHUX NpaBuJa, Beh genyje kao
CBOjeBpCHA NPOTUBTEXKA KPAaTKOPOYHUM UHTEpecHMa NOJUTUYKUX aKTepa,
yCIOCTaB/bakbeM IMOJUTHUUYKHA HEyTpPaJHOr U O0O0jeKTUBHOI JYrOpOYHOT
HaJ[30pa HaJ GUCKAJIHUM MOJHUTHUKAMa Jip>KaBa 4iaHuna (Asatryan, Heine-
mann, 2018: 11). Y HacTojamy la MCIYHU HaBeJileHe 3aXTeBe Y MOIJIe/ly cacTaBa
EBponckor ¢uckasHor o160pa, eBpOICKO 3aKOHOAABCTBO npeaBuba gocrta
CJIOKEH MOCTYyMaK UMeHOBakha HeroBUX 4iaHoBa. [Ipema ui. 3, cT. 2 Opgnnyke
Komucuje (EY) 2015/1937, wnianosu EFB umenyjy ce u3 pegosa “mehyHapoHO
NPU3HATUX U KOMIETEHTHUX CTPYUkbaKa y 06/1acTU MaKpOEKOHOMMU]€e U jaBHUX
¢duHaHCH]a, KOjU MOCeAYjy UCKYCTBO pesieBAHTHO 3a pUCKAIHY MOJUTHUKY U
6yleTcKo ynpaBsbame”. KoMmucuja umenyje npeaceanuka 0a6opa, a Kaj cy
y IMTakby OCTaJ{ YJaHOBH, y IOCTYNaK UMEHOBaba YKJ/bYUYEHU CY U APYTHU
opraHu v Tesa EY, yuja je Haf/1e:kHOCT 6UTHA 32 QYHKIIMOHUCAhe eKOHOMCKe
Y MOHeTapHe yHHUje. Y TOM cCMUCJY, jeHOT 4yjaaHa Opbopa Komucuja umMeHnyje
Ha npeJJor NpejceHUKa U Y3 caBeTOBawe ca notnpejcesHukoM Komucuje
Ha/lJIe’)KHUM 3a €BpPO U COLiMjaJIHU Aujasor U [loBepeHUKOM 3a eKOHOMCKe U
duHaHCHUjCcKe NOCJI0BE, ONIOpe3MBakbe U LJapUHY, a 0CTaJjla TPU YjaHa UMeHyje
HAKOH KOHCYJITAallMja ca HallUOHAJHUM QUCKAJHUUM caBeTHMa, EBporckom
LleHTpaJIJHOM 6aHKOM U pafHUM cacTaBoM EBporpyne. YnaHnoBu EBponckor
duckasHOT 0Z160pa UMEHYjY Ce Ha IepHO/] Of TPY FOAMHE, Y3 MOTYRHOCT jefHOT
obHaBJ/bakha MaHjaTa. Jly>KMHa MaH/,aTa O/ CTyIa O/ Iepro/ia Ha KojU ce 6Upajy
ysaHoBY Komucuje (meT roguHa), 0JHOCHO 01 MpaKce HallMOHAJTHUX GUCKAJTHUX
caBeTa U TO MOXe Ja NpeJcTaB/ba OrpaHUYele y U3Tpaby penyTanuje
He3aBHUCHOT YyBapa ¢QUCKaJIHe JUCHUIIINHE.

Hajsag, 3a oneny nosioxkaja jefHe MHCTUTYLIMje y OJHOCY Ha ZipyTe OpraHe u TeJjia
peJieBaHTaH je U 3aXTeB JjJa MHCTUTYLHja pacnoJiaxke JJOBOJbHUM pecypcuMma,
OZTHOCHO Jla OpraHu3aluHo 6yAe oJBojeHa oj u3BpuHe Baacty (Tomig, Jo-
vanci¢, 2012: 31). KibyyHu pakToOp HE3aBUCHOCTHU GUJIO KOje HHCTUTYIIH]e je
OylleTCKa HEe3aBUCHOCT. 3a LieHTpaJiHe OaHKe 0Baj 3aXTeB je pesJlaTUBHO JIaKO
OCTBapUTH C 063MPOM Ha TO /la OHE CBOjUM NOCJI0BabeM OCTBapyjy 3Ha4YajHy
eMUCHOHY J06UT (seignorage). MehyTuM, Kazia cy y NMTamwy CpeACTBa KOjUMa
pacnosaxke ¢UCKaJHU OAOOp, HEONXOJHO je Ja OHa OyAy rapaHToBaHa
NpaBHUM IPONMCHMA, YNMe 61 ce UCKJ/byYuJia MOTYNHOCT Jja M3BpLIHA BJIACT
npaBo Ha oApehuBame BUCHHe cpeJicTaBa UCKOPUCTH Kao MOJYTry yTHUlaja.
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Ca craHoBuliTa PuHAHCUpawa, EBporncku $uckasHU oL6Op 3aBUCHU O[]
Komucuje, 6yayhu fa ce npema 4. 3, cT. 6 Ognyke o ocHuBamwy EFB cpenctia
3a HaKHaJy TPOILKOBA OCTBAapYjy ¥ CKJAaAy ca ojpefbaMa “Koje Cy Ha CHa3u y
Komucuju”. ¥ opranusanoHoM CMUCIY, QUCKAJIHHU 0160p GYHKLUHHUIIE KA0
TeJio o/BojeHO o/ Komucuje, mitTo HUje ciay4daj ca cekpetapujatom Oa60pa,
KOjU je U3 aJJMUHUCTPATUBHUX pa3Jora npumojeH [J1aBHOM ceKkpeTapujaTy
(4. 3, cT. 7). loMmrHaHTaH noJsioxaj KoMmucuje y onHocy Ha GUCKaJIHU 04,60
JlofaTHo je ojauan Ognykom Kowmucwuje (EY) 6p. 2016/221, Koja eKCIIUIUTE
npeasuba fa KoMmucuja, HaKOH KOHCy/ITaluja ca npegceHukoM EFB, nmenyje
HavyeJIHUKA CeKpeTapujaTa.’ 3a pa3/iuKy o/l leHTpaJiHe 6aHKe Koja je He3aBUCHA
y KOHIIMIIUPaky U Boherby MOHeTapHe NoJUTHKe, EBponcku duckaiHu of60p He
MO>Ke CAMOCTAJIHO /1a 04 1y 4yje 0 ducKaHoj mouTULu. Moh puckasmHor caBeTa
orJie/ia ce y TOMe IITO [Ipe3eHTHpambeM CBOjUX aHaJIM3a U [IpojeKLHja yTu4e Ha
KoMucujy u, Ha Taj HAYMH, TOCPEHO AONPHUHOCH MPUMeHH GUCKATHUX TPABUJIA
Y KOOpJMHALUjU HallMOHAJHUX QUCKAJTHUX NOJUTHKA. PUcKaJIHU 060D je
y MO3UILUjU 13, CBOjUM H3BelITajuMa 0 epeKTruMa PpucKasHe MMOJTUTHUKE KOjy
HaMepaBa /la BO/I BJ1a/ia, 6/1aroBpeMeHO YKarke Ha eBeHTYyaJIHe 0CAe/ulle, U
€BEeHTYaJIHO IPENopy YU ApyTe Mepe Koje he 6uTH prckasHO 0ATOBOPHU]e. 360T
Tora je 3a octBapuBame yJjore EFB n3yseTHo Ba)xkHa TpaHCIIapeHTHOCT y paAy,
yuMe OM ce Apyra TeJjia U UHCTUTYLHje, [1a U jaBHOCT 6J1arOBPEMHO yN03Ha U
ca ’eroBUM akTUBHOCTUMA. MehyTum, Of1yKa 0 ocHUBawy Puckasor ogbopa
He [TOKJIakha JJ0BOJbHO MaXKHbe TPAHCIAPEHTHOCTHU Y pajy. YMecTo yTBphuBama
ob6aBe3e peJloOBHOT 06aBellTaBamwa 0 paay GucKasHe UHCTUTYLHje, OauyKa (4.
6) npeaBubha camo 06aBe3y 06jaB/bUBaAA FOAUIIBUX U3BELITAja, CA KPATKUM
nHpopMalMjaMa o caBeTUMa U eBaJlyaljdjaMa Koju cy focTaB/beHu Komucuju.

Anasusa npaBHor ctatyca EFB noka3syje f1a, y nopehewy ca HaliuoHaJIHUM
duckaJHUM caBeTHMa, oBa QUCKaJHA MHCTUTYyLMja cnaja y rpyny T3B.
cnabux ¢uckaaHux caBeTa (Asatryan et al. 2018: 167). U nopes dopmasiHe
HE3aBHCHOCTH, TapaHTOBAaHe 3aKOHOJLAaBCTBOM YHHje, HAYWH Ha KOjU je
JebrHucaH npaBHU noJsoxaj Ox6opay ogHocy Ha Komucujy oBoU y NUTaKke
CTBAapHY He3aBHUCHOCT 0Be UHCTUTYyLHje. To ce, npe cBera 0JHOCH Ha IpaBo
Komucuje fa ofsyuyyje o UMeHOBamy 4yjaHoBa Op6opa U eBeHTYaJHOM
NIOHaBJ/baky MaH/aTa, PUHAHCUpPAWY U ONCKPOJ/bUBaY JPYTUM pecypcuMa
HY>KHUM 3a OCTBapUBake NOBEPEHUX 3a/laTaKa, Kao U HAaYKWHY YTBphuBama
O/ZrOBOPHOCTH 4JIAaHOBA OBOT TeJla. BaXkaH HejocTaTak y CTaTyCy NpeAcTaBJba
M HayuH Ha Koju je ypebeHa oarosopHocT duckasHor ondopa. EBponcku
duckasHu 0460p HeMa JUPEKTHUX Be3a Ca OCTaJIMM MHCTUTYLHjaMa YHUje,

7 Commission Decision (EU) 2016/221 of 12 February 2016 amending Decision (EU)
2015/1937 establishing an independent advisory European Fiscal Board C/2016/888 O] L
40,17.2.2016, p. 15-15
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Beh uck/byyuBo oArosapa Komucuju. Ha HefmocTaTke y pery/aucamwy NuTama
OZTOBOPHOCTH YKa3aHO je U y pe3oJiyLuju EBponckor nmapsamMeHTa, Koja
eKCIJIMIUTe YKa3yje Ha noTpeby Aa Ox6op 3a cBoj paj oArosapa u EBponckom
napJsiameHTy.® [Tostazehu o1 0BUX HeJJoCTaTaKa y IPaBHOM CTaTyCy, IOjeIUHU
aytopu EBponcku ¢uckasHu o60p U He oA pehyjy Kao He3aBUCHY UHCTUTY LU}V,
Beh camo kao uHTepHO caBeTonaBHO Tesio Komucuje (Claeys, et al 2016: 16). Y
HapeaHoM nepuoay EMY npezcToju forpajiba eBpolCcKUX GUCKaJIHUX OKBUDA,
YHjU BaXKaH CErMeHT NpeJiCTaB/bajy Kopalu y npaBLy noBehawa He3aBUCHOCTH
OBe UHCTUTYLMje. 3a jayakbe noJioxkaja EFB n3yseTHo je BaXkHO Jja ce npuMeHe
NPUHIUIN KOjU BaXke 3a HallMOHaJIHe QUCKAJIHE CaBeTe, OJHOCHO /1a UCTH
CTaH/ap/Au He3aBUCHOCTH KOjU Cy MPUMEeH-eHU Ha HAallUOHAJIHOM HUBOY Bae U
3a EBponcku ¢uckannu og6op. HapaBHo, Koz orpa/ilbe eBPONCKUX QUCKATHUX
OKBHMpa Tpeba UMaTH y BUAY U Jia Ce I0JI0Kaj eBPOIICKe GUCKaJHe UHCTUTYIHje
OMTHO pas3JiMKyje oJ, HAalMOHAJHUX QUCKAJHUX CaBeTa. 32 Pa3JIUKy O[]
HallMoHa/J HUX QUCKaIHUX caBeTa, EBponcku ¢uckasnu oj60p Huje ynyheH Ha
6yieTt EY uiu Ha HaA30p HaJ yuecHULMMa Oy lieTcKor npoueca. bberoB MaHgat
je na caBetyje KoMmucujy, yuja je o6aBe3a Jja 06e36e/ 11 NPUMEHY EBPONCKUX
ducKkaIHUX OKBUPA U HUje HAJJIEXKAH 3a CIpoBoherbe MpaBuJia U NPUMEHY
CaHKLHMja y cJayyajy HenolmToBawa GUCKaIHUX PaBUJIa, HUTH je JUPEKTHO
YKJbyUeH y Ipolec 6yLIeTCKOT 0/1J1yYrBakba, U TO KaKO Ha HaljJMOHAJHOM TaKo U
Ha eBpoIckoM HUBOY. OHO LITO oTexxaBa ysnory EBponckor ¢rckanHor onbopaje
TO LITO OBO TEJIO KMa MHOT'0 KOMIIJIEKCHU]jU 3a4aTaK Y 0JJHOCY Ha HAallMOHAJIHe
duckasHe caBeTe — Tpeba Aa 06e36e/jU HEMPUCTPACHY OleHY GUCKATHHUX
MOJIMTHUKA JIP’KaBa Ynju ce UCKAJIHU CUCTeMH pasJ iukKyjy. [lopen Tora, Tpeba
Jla ieJlyje Kao HaiHAlMOHAJIHO CaBETO/LaBHO TeJIo, IITO je 3HaTHO U3a30BHUje
HEeroy cjyyajy HaljMoHaJIHUX QUcKaJHUX caBeTa. CaMa YHbeHHULA /1A je BeJIUKHU
6poj 3eMasba noj siynom EBponckor ¢uckasHor ogb6opa (MHOro LIMpU MaHaT
Hero 61JIO Koju GUCKaJIHU 0760D), Hy>kHO HaMehe 3Ha4yajHO yBehame pecypca
kojuMa he pacnosiaratu. YHanpeheme craTyca EFB 1 lheroBo nosujuoHupame
Kao He3aBHUCHe, KpeJUOUJHe HHCTUTYLMje CBaKaKo MOe Jja JoIpuHece
edukacHoj NpUMeHH eBPONCKUX GUCKAJHUX IpaBUJia U 60/b0j KOOPAUHALU)H
HallMOHAJHUX PUCKAJIHUX MOJMTHKA. Meka Moh KojoM pacrnoJia)ke He Mopa
HY>KHO Jla Tpe/icTaB/ba OrpaHuyaBajyhu ¢akTop y ocTBapuBaky NponucaHe
yJiore, Noce6HO yKOJIMKO ce NMoBeha HUBO TpaHCHApeHTOCTH OBOr TeJia.
Pe/loBHUM 06jaB/bUBab€M aHaJM3a U U3BellTaja Of60p Ha nocpejjaH HAauuH
yTude Ha noBehawe QpuckaIHe JUCLUIIJIINHE ¥ EBPO30HH, IIPE CBEra yTUIAjeM
Ha jaBHO MHeH€, yKa3uBabheM Ha IOCTYIKe JprKaBa YJaHUIA Koje OACTYNajy
oz ¢pucKaJHUX IPABUJIA U YII030paBakbeM jaBHOCTH Ha OCJIe/iUIle HAjaB/beHUX
duckasHux nosuTHKa. TuMe ce moBehaBa NpUTHUCAK HAa HALUOHAJIHY U3BPIIHY

8 European Parliament resolution of 17 December 2015 on completing Europe’s Economic
and Monetary Union (2015/2936(RSP)) O] C 399, 24. 11. 2017, p. 149-150.

27



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

BJIACT Jla TPaHCMapeHTHH]je U OJTOBOPHHUje yIpaB/ba jaBHUM GUHAHCHUjaMa.
Jauame kpeaubuanTeTa EBponckor ¢uckasHor og6opa nopehapa Tpomkose
Kpliema GUCKaJHUX MpaBUJa U YTHYE Ha pelyTallkjy MoJUTHYapa, U Ha Taj
HauuH oMoryhaBa 0BOj MHCTUTYLIUjH @ Y eBPONCKUM PHCKAJIHUM OKBUPUMA
JleJiyje Kao AUCUUIIMHUpajyha cHara.

5. 3akspyuak

WHCTUTYIMOHAJIHY OKBUPU €KOHOMCKE U MOHEeTapHe YHUje HUCY J0 Kpaja
KOHCTHUTYHUCAHU. YceJ| HellOCTojaba NOJUTHYKOI KOHCeH3yca, MOHETapHO
yjeiumemwe EYyTeMes/beHO je Haje JUHCTBEHO] MOHETAPHOj U leLleHTPalu30BaHoj
¢duckasHoj nonutruny. OBakaB NpUCTyNl UMa 6pojHe €JaboCTH, a CBAKaKo je
HajBeha Ta ia ce CTaGUJIHOCT YHYTap MOHETapHE YHUje He MOXKe 06e36e1UTH 6e3
duckasHe AUCHUIIIIMHE APKaBa YiaHuLa. PuckajHa HeJUCLUIIJIMHA YT POXKaBa
He CaMO CTabUJIHOCT IieHa, Beh u yKyHY UHAHCH]CKY CTAaBUJIHOCT C 063UPOM
Ha TO /la ce HeraTUBHU epEeKTH HEOroBOpHe PpuUCKaHE NOJUTHKE ofipeheHe
Jip>kaBe MpeJIBajy U Ha ocTaJle ApKaBe ujaHule. UcKycTBo je mokasaJsio Jja je
3a QyHKIMOHMCakbe eKOHOMCKe U MOHeTapHe yHUje HeOollX0/JHa Jla/ba 0T paimba
MHCTUTYLMOHAJHUX OKBUpA. BaxkaH Kopak, yuumeH pepopMoM GUCKATHUX
OKBHPAa, HAKOH IJ106aiHe GUHAHCHUjCKE KPH3e, OCJYKHO je Kao OCHOBA 3a
dopmupame EBpornckor ¢prckasmHor o160pa, Kao HaJHALMOHAJIHE HHCTUTYIH]e
KOja CBOjUM caBeTHMa loMaxke EBpoIcKoj KOMUCH]jU y OCTBapUBawy QyHKIUje
Ha/j30pa HaJi NpUMeHOM QUCKAJHUX PBUJIA U KOOpAUHALUje HallHUOHAJTHUX
duckasHUX noauTUKa. Maja ¢opmasiHO He3aBucaH, npaBHU cTtaTyc EFB
3HA4ajHO OJCTYIa 0J] CTaTyca HallMOHAJHUX PUCKAJTHUX caBeTa (oceGHO
y TorJeJly HauMHA JOHOLIema OJJIyKe O MMeHOBaky 4JjaHoBa Oxbopa u
€BEHTYyaJIHOM IOHABJ/bakby MaH/iaTa, QUHAHCUPAY U ONCKPO/bUBaALY APYTUM
pecypcuMa Hy>KHHUM 3a OCTBapuBame NOBEePEeHUX 3a/laTaKa, Kao U Ha4uHY
yTBphUBama 0AT0BOPHOCTH 4iaHoBa Of6opa), LITo ra CBOIU Ha CTATYC 0OUYHOT
caBeTozaBHOr Tesla Komucuje. To Hamehe noTpeby fAaJbe forpajmbe GUCKATHUX
OKBHpa eKOHOMCKeE U MOHeTapHe yHUje U, T0ce6HO, jayame noJioxaja EBponckor
duckasHor onbopay ogHocy Ha EBponicky komucujy. Kpajwu pesyarart Tpeba
Jla 6ye opMuparme He3aBUCHE, KpeJUOUIHEe UHCTUTYIH]je KOja, U opeJ Tora
LITO HeMa QUCKaJIHy BJACT HaJ JpkaBaMa 4JaHUIlaMa, MOXe Jjla yTUu4e Ha
IbUXOBY CIIPEMHOCT Jja Bojle GUCKAJIHY MOJUTUKY Y CKJIAy ca MpaBUIUMA
MOCTaB/beHUM eBPOICKUM PUCKATHUM OKBHPHMA.
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THE ROLE OF THE EUROPEAN FISCAL BOARD IN THE EU FISCAL SYSTEM

Summary

The financial crisis, which culminated in the course of 2008, revealed all the shortco-
mings of the institutional framework of the European Economic and Monetary
Union. The only exception are institutional solutions in the monetary sphere (the
single currency, the legal status and tasks of the European Central Bank), which
proved to be functional during the crisis. However, other elements of the institutional
infrastructure, important for the functioning of the economic and monetary union,
have demonstrated significant weaknesses, which affected the onset and depth of
the crisis in the European Union. Certainly, fiscal institutions are the weakest link
of the economic and monetary union.

Attempts at monetary unification, while retaining the fiscal autonomy of the mem-
ber states, failed. Contrary to expectations, member states failed to preserve fiscal
discipline, nor did the institutions of the Union succeed in ensuring compliance with
established fiscal rules (above all, the rule of prohibiting the takeover of debts by
member states, that is, compliance with the rules related to the level of indebtedness
and the level of the budget deficit). The distorted credibility of fiscal institutions
pointed to the necessity of developing common fiscal governance framework in the
European Union. Initiated by signing of the Treaty on Stabilization, Coordination and
Governance Agreement in the Economic and Monetary Union in 2012, this process
led to the creation of the European Fiscal Board, as an independent advisory body
aimed at assisting the European Commission in coordinating member states’ fiscal
policies. Taking into account the need for fiscal integration, as a prerequisite for
the functioning economic and monetary union, the paper analyzes the position of
the European Fiscal Board and its role in the fiscal system of the European Union.

Key words: Economic and Monetary Union, fiscal policy coordination, European
Fiscal Board, fiscal union.
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Ancmpaxkm: [lopesu cy ,ymkaHu“y ceakodHe8uyy nopeckux 0668e3HUKA.
Osu sadxcHU uHCMpyMeHmu UHAHCUPArA jaBHUX hompeba 00paxcasajy,
Ha cebu c80jcmeeH HAYUH, 00HOCe Y COYUOEKOHOMCKOM U NOAUMUYKOM
6uhy jedHoz dpywmea. Cma/iHo npucymHa nojasa y eudy usbezasarsa
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des1omeopHe aHMuUe8asUOHe NoAumMuKe, Koja je npedmem pazmamparea
y 08oMm pady, He u3aasu u3 okyca uHmepecosarba nopecke aacmu.
Luss pada je da ykaxce Ha nompe6y npumMeHe pa3Au4uUmMux npucmynda
Yy cnpeuasarby nopecke esasuje, uMajyhy y eudy pasHoAuKkocm reHux
Y3pOKa, N0jagHUX 06.1UKA U NPOMEH/bUBE CMABO8E U NOHAWAHE NOPECKUX
068€3HUKA y 8€3U €A UChYHA8AtbeM NOpeckux obase3a. AkmusHocmuma
u mMepama npedy3emuM y Hamepu cmaJaHoz yHanpeheroa o8ux npucmyna
noceehena je noce6bHa naxcroay pady. ¥ 0KOAHOCMUMA HUX0802 U30CMAHKA
Yy cagpemeHuM yca08UMd, MEUWKO je 0cmeapuso docmusarse OpyumeeHo-
npuxeam./bu8o2 HUB0A UCNYHABAHA NOPECKUX 06a8e3d, KAo U 04y8arse
aymopumema nopecke Jiezucjiamuse.

KmyuHe peuu: jasHe gpuHaHcuje, nope3u, nopecku cucmeM, UCnyragar-e
nopeckux o6asesa, nopecka esasuja, NOAUMUKA chpevasarsa esasuje
nope3sa (aHmuegasuoHa NOAUMUKA).
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“Paj je pe3y/aTaT UCTpaKMBaka Ha NMPOjeKTY ,3alUTUTA JbYACKHUX U MAalbHHCKUX paBa y
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HayKe U TEXHOJIOWKOT pa3Boja Peny6irike Cpbuje.

" Paji je U3JI0KEH Y BU/y YCMEHOT CaoMIITema Ha MehyHapoHoj HayYyHOj KOHbepeHIUjU
,IIpaBo U MyJATUJUCLUILJIMHAPHOCT, Koja je oapxkaHa 12-13. anpusa 2019. roguHe Ha
[IpaBHOM dakynTeTy YHUBep3uTeTay Huuy.
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1.¥YBog,

HecmeTaHo o/iBUjale pUHAHCHU]CKe [eIaTHOCTH JipXkaBe GyHJaMeHTaHU
je ycJsioB ycnemHOr GyHKIMOHUCAKhA jaBHOT CEKTOpPa U KUBOTA APYLITBA.
3a nogMUpHBame GPOjHUX jaBHUX MOTpeba HEOMXO/AAH je OrpoMaH M3HOC
duHaHCHjCKUX CpeJicTaBa Koja ce, HajsehuM zesioM, 06e36ehyjy nocpeacTBOM
nope3sa. [lope3e ycTaHOB/baBa Jip>kaBa Ha 623U CBOT pUCKAJHOT CYBEPEHUTETA.

TokoM ucTopuje, jaB/bajiy Cy ce pa3HOBPCHU OGJIMLIM MOpe3a, 3acTapesie U
npeBasubeHe cy 3aMewmUBaJIM HOBH, mpuaarohasajyhu ce JOMUHAaHTHUM
€KOHOMCKHM, MOJUTUYKUM U COLIUjaJIHUM OJHOCHMa. BepHU npaTusan nopesa
je eBa3uja nmopesa, nojaBa usberaBama bUX0BOT Mahamwa. C 063upom Ja je
HaMeTamwe pucKaHe Bo/be AprKaBe 3HayajHa aKTUBHOCT, HaCTojama Jja ce
06jacHHU U olpaB/a onope3uBame KaKo 61 61JI0, IPBEHCTBEHO JJOOPOBOJBHO,
npuxBaheHo oz cTpaHe 06Be3HUKA (voluntary tax compliance), nepMmaHeHTHO
Cy NPHUCYTHA. YKOJMKO 0O6BE3HUILM HEe HCIIYHE CBOje mopecke ob6aBe3e (He
IJaTe Nopese) y 3aKOHOM NMPONUCAHUM POKOBUMA, IOPECKU OpraHu UMajy
oBJalrhemwa /1a MOKpeHy MOCTYNAK NPHUHY/AHE HallJlaTe ope3a U IPUHYJHUM
NnyTeM, MIPUMEHOM 3aKOHOM INpPONMCAaHUX Mepa, 06e36elie MCIyHaBame
nopeckux obasesa (enforcement tax compliance). CBoje y4elihe y cHOLLIERY
TepeTa QUHaAHCHUPaka jaBHe MOTPOLIE, HA Taj HAYMH, MOpajy Jla NpUXBaTe
Y OpecKU 00BEe3HUIM KOjU HUCY UCKa3aJU CBOjy MOPECKY JIOjaJHOCT. Y3 TO,
€Ba3MOHO NTOPECKO NOHALIAE je TOBOJ, 38 CAHKLMOHHKCakbe 0J] CTPaHe Jip>KaBHe
BJIACTH. Y IPUHLUITY, U3Y3€THO je GUTHO ZIJa UHCTUTYIIMOHAJTHU OKBUP Y chepu
ornope3uBama 6yje Tako GOpMyJHCaH Ja YHANpeJ YKa3yje Ha BUIIECTPYKY
KOPUCT OJ, IOIITOBakkha MOPEeCKUX 3aK0Ha, Y Hajehoj Moryhoj Mepu peaykyje
MOTyhHOCTH 32 HEOTKpHBabe eBa3MOHUX MOPEeCKUX MOoHAlllakba U npeBubha
NpaBeHO CAHKL[MOHHCakbe NOPeCKUX JenuKaTa. HaBesieHo je rapaHiyja jayamwa
cucTeMa jaBHUX QHMHAHCHja a U CaMe Jip>KaBe.

CBecTpaHO car/ieflaBake Mpolieca ONope3uWBama, Kao U edekaTa Koje
(He)momTOBaKke MOPECKUX 3aKOHA yCJOBJ/baBa, NOJpa3dyMeBajy NpPUMeHY
MYJTHUACHUNIIMHAPHOT IPUCTYIA y Tpoy4yaBaky ofHoca GUCKYyca U TOPeCKUX
06Be3HUKaA. YBa)kaBajyhu Ty YnmbeHULY, AU3ajHUpakbe (Kperpamwe) NoJIUTHKe
crpevyaBama Iopecke eBa3uje Koja 6M MMaJia IOTeHLMja 1 fa OyAe 1eJ0TBOpHA
y NpHUMEHHM HYXHO 3axTeBa IocMaTpame ¢eHoMeHa (He)npuUXBaTamwa
nopeckux o6aBe3a U3 pas3/IMUUTHUX TEOPHjCKUX NepCHeKTHBa, Kopulhemwe
MYJTUAUCLUUIIJIMHAPHUX TEOPUjCKUX 3HAakba, aJlU U NIpeJly3uMatbe NaXK/bUBO
oflabpaHUX M OJMepeHHUX aKTUBHOCTHU U Mepa, AUdepeHLUPAHUX IpeMa
TOMe LITa Y3pOKyje eBa3HOHO NOCTyName, KOju 00JIMK ITOpecKe eBasHje ce
MaHUQeCcTyje M KaKBe CTaBOBE U [IOHAIllakhe UMajy TopecKH 06Be3HUIIM TpeMa
NOIITOBAakY peryJjaTUuBe 0 nopesuMa. Y aMOUjeHTy HeCTaJHUX JpYLITBEHO-
€KOHOMCKHUX U MOJIMTUYKUX KpeTaha, TO je BPJIO 3aXTeBaH 3a/aTak.
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MyaTuAMCHUIJIMHApHA TEOPHUjCKa 3HaWa 0 ,CBETY" Meplrunrpama nopesa
0/], CTpaHe MOpecKUX 06Be3HUKA 00UJYjy CBOjoM pa3HoBpcHoluhy. Pag uma
3a LIWJb J1a YKaKe Ha MOTYNHOCTH BbUXOBE YIIOTPeOe MPUTUKOM MOJIeTUpakba
MPUCTYTIA, IOTOJHUX 34 CIpedyaBake NopecKe eBa3uje. AKTUBHOCTU U Mepe y
BU/1y KOjUX C€ OHU UCI0JbaBajy HECTIOPHO YTUYY Ha CXBaTalbe 06BE3HUKA O TOME
Jla iy je noTpe6HO ypeHO (AUCLUIIJIMHOBAHO) HCIYbaBaTH TOpecKe o6aBese.
Y noyeTHOM Jiesly paja [JaT je OCBPT HAa MYJTHAUCLHUIIJIMHAPHA TEOPHjCcKa
v3ydaBama peHOMeHa nopecke eBa3uje. HacrtaBak pajia JoHOCH ZieTa/bHY
aHaJIM3y W OLleHy MoJieJsia MOHallaka MOpecKux 00Be3HHKA (EKOHOMCKH,
MICUXOJIOLIKY U COIIMOJIOIIKH MOJieJ IopecKe eBa3uje). TemaTuka npuMeHe
MYJTUAUCHUIIIMHAPHUX TEOPUjCKUX 3HaKa, Ka0 CMepHHULIA 3a JU3ajHUpabe
JleJIOTBOPHE MOJIUTHKE CIIpeyaBatha NopecKe eBasuje, oopalheHa je y 3aBpLUIHOM
Jlesy paja.

2. MyaTuaucyun/JIMHapHA TEOPUjCKa M3y4YaBamba
deHomeHna nopecke eBasuje

[IpakTH4YHa peasn3anuja mopecKor CUCTeMa UCII0J/baBa Cce IPeKo Hu3a edpeKaTa
y PasHUM MOJpyyjuMa ApYyLUITBEHO-eKOHOMCKOT }KHUBOTA y o/ipeheHoj 3eMJbH.
Ty ebeKTH cy KOMIJIEKCHU U MOTY OUTH OYEeKUBAHU WJIM He, IJIaHUPAHU
WM HeIJIaHUpaHU (c/ayd4yajHU), IPUMAapHU WJIHU CceKyHAapHU. OcobeHOoCT
Ornope3uBama JaHac, y 0OJJHOCY Ha HeKe paHUje BpeMeHCKe Iepruo/ie, oKasyje
Ce MPeKo jaCHO UCIOJbEHUX TEXKIbU J1a ce MOojeJUHUM MOPECKUM 06U UMa
KOHKpeTHHUje o/ipeJie BAXKHOCT U yJiora y Oopeckoj CTPYKTYPH. Y TOM CMUCJTY,
BPJIO je GUTHO KaKBU ce ebeKTHU HUXOBOM MPUMEHOM OCTBapyjy y chbepu
o6e3b6ehema cpeacTaBa 3a pUHAHCHUPabe jaBHUX MOTpeba (GUHAHCHjCKU —
duckasnu edpekTH), aJu U y JoMeHy eKcTpadpuckalHuX epekaTa NoBe3aHUX
ca TOM IPUMEHOM (€KOHOMCKH, COLLMONOIUTHUYKY, ICUX0JIOIKY edeKTH). UcTo
ce OJJTHOCH Y Ha TIOPEeCKH CUCTeM y LleJIMHU. HUje mpenopy4/bUBO /1A ce :KeJbeHU
durckasHU pajMaH OCTBapHU M0 CBAKY LleHY, a /1 Ce 3aHeMape oCTaJu eQeKTH
ornope3rBama. IbuxoBo HeyBakaBakbe MOe 036MJ/bHO Jla OCYjeTH U YIpo3u
duckasiHe naHoBe ApkaBe. [I[puToM, HeM30CcTaBHA je o6aBe3a Ap:kaBe U Ja
BOJIM pauyHa 0 OJlp>KaBakby eKOHOMCKe 6a3e Onope3uBaba.

[To npupoAu cTBapy, pa3rpaHaTH epeKTH ONOpe3rBakba YCIO0BUIIH CY TOTPEGY
MYJITUAMCIUIIJIMHAPHOT U3y4YaBatha GpeHoMeHa (He)mpruxBaTama rnopesa o/
CTpaHe MOopecKuX 06Be3HUKA. UMajyhu y BU1y BUCOK CTelleH aKTYeJHOCTH TeMe
HOpecKe eBasrje, HEONMXO/AHO je peno3HaTH, pyH/jaMeHTaHe 10 CBOM Y TUIIA]Y,
4YHHUOILE Koju oapeDhyjy fa siu he mopecky 06BE3HULM KPEHYTHU €Ba3UOHUM
Ny TeM IOPeCKOT MoHalama uau He. To ce HaMehe kao HApOYUTO NOTPe6HO Mpe
OTIIOYMHbakha 0CJI0BA IM3ajHUPatha MOJUTHUKE ClIpeyaBatha OpecKe eBasuje,
Ko0ja 6u TpebaJio fja Oy/ie 1eJIOTBOPHA Y CBOM [1€jCTBY.
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3HavajaH UCKOpaK y MOIJIeAy pa3Boja TEOPUjCKUX MOJieJsia IOpecKe eBasuje,
0JIHOCHO MoO/ieJia objallilberha MOHAIlIakha TIOPeCKUX 00Be3HMKA, HAallPaBJ/beH je y
npeTxoJHUX noJsia Beka (AubhenkoBuh, 2018: 166-169).Y caBpeMeH0j EKOHOMCKOj,
IICUXOJIOUIKOj U COLMOJIOLIKO]j JIUTepaTypu Moryhe je npoHahu nojammema
YU HHUJIalla eBa3WOHOT MOPECKOT NToHalamwa. [loTnyHuje pa3yMeBatbe GpeHoMeHa
HopecKe eBa3uje, MUIL/bEHa CMO, I0Apa3yMeBa CyMapaH MorJie/| Ha Te YUHHUOLE.
HecnopHo je, yocTasiom, ja ce aAIMUHUCTPUPAHE TOPECKUM CUCTEMOM CTAJHO
CyodaBa ca M3a30BUMa KOju NPOU3UJIa3€e U3 EKOHOMCKOT U COLIMONICUXOJIOIKOT
,0uha“ ApyuTBa M3 Kora nopecky o6Be3HUIM U MOTUYY. tbuxXoBo A06po
M03HaBakbe je IPeyCJIOB 1a Ce HAa Te U3a30Be a/leKBAaTHO O/ATOBOPHU Tj. OpeckKa
eBasuja CBeJie Ha IITO Mawky Mepy. TUMe ce LITUTE JP>)KaBHU OYIIET U jaBHE
(apxaBHE) dUHAHCH]E.

2.1. EKoHOMCKu ModeJ1 nopecke egasuje

[IpBa cucteMaTH30BaHa yob6Ir4YaBaba TEOPHjCKUX Pa3MHUIL/bakhba O IIOHAIIA-
IbHMa I0peCcKUX 00Be3HUKA MPOHAJIa3e ce Y eKOHOMCKO] iuTepaTypu. Ha ocHOBY
€KOHOMCKOT Mo/ieJsla KaXKihbaBaka 3a HeJl03B0JbeHa MoHallamka (KpUBHUYHA
JleJsia) Koju je opopMuo Gary Becker, cTaHAapHU €KOHOMCKH MO/ieJl opecKe
eBasuje pasBuJu cy, 1972. rogune, Michael Allingham v Agnar Sandmo. llpema
O0BOM MO/ieJy, IOpecKu 00Be3HULY, Bpiiehu cBojeBpCcHY cost-benefit ananu3y
NOTEHIMjaJIHUX TOPECKHUX MIOHAIIAbA, JIOHOCE CBOje OJI/IYKe, 3aCHUBajyhu ux
Ha ekoHOMCKOj pauyHuI U (Reckers, Sanders, Roark, 1994: 826). PanmoHnasiHoCT
IpU 0|/ YMBalby IPOHU3UJIa3H U3 HACTOjalba IOPECKUX 0OBE3HUKA /1a OCTBape
HajBehy Moryhy kopucT ynopehyjyhu TpouikoBe u kopuctu (6eHeduTe), Koju
MOTY /1a HaCTaHy YKOJIMKO OHH He UCIyHe CBoje nopecke o6aBe3e (Raskolni-
kov, 2009: 694). [loTeHIMjaJIHO, TPOLIKOBY KOjUMa MOPECKHU 06BE3HUIIU MOTY
Jla Oyy U3JI0°KEHH yCJie]| HEMOLUITOBAaha MOPECKe PeryJIaTUBE YCI0B/bEHH CY
CTeleHOM BepoBaTHONe OTKpUBatha TAKBOT MOHAIIAKka, TPOMUCAHUM IIOPECKUM
CaHKI[MjaMa ¥ ’hUXOBOM e PeKTUBHOM IPUMEHOM, Kao U CKJIOHOIIhy 06Be3HHKa
Jla Ipey3My pU3UK. Y OKOJIHOCTUMA Ka/la IOPEeCKH 06BE3HULU NMPOLEHYjy
Jla Cy TPOIIKOBHU MOPECKe eBa3uje HUXKU 0Jf O4eKMBAHUX KOPUCTH, U30CTaje
MO/ICTUIAj Ia OHU MolITYjy nmopecke 3akoHe (Keyser Wentworth, Urso Rickel,
1985: 457-458; James, 2005: 44; Hasseldine, 2005: 145). [lopecku 06Be3HUIIY ce
TaJla MOT'Y OIIPE/IeJIUTH 32 T3B. PALIOHAJIHO IOPECKO HEMOIITEHO NOCTyNakhe.

EKOHOMCKH MoOJe 1 IopecKe eBasuje je, HA IPBU NOIJIe[, YBEPJ/bUB Y CBOjOj
jerHocTaBHOCTH. MehyTUM, OH HUje L0BOJbHO peasiaH. HauMe, Tpeba ykasaTu Aa
HMjeJiHa [I0pecKa a;MUHUCTPALH]ja, 3a CaZla, HeMa TaKaB KallallMuTeT Zja CTaJIHO
KOHTPOJIUIIIE CBe IOpecKe 06Be3HUKeE [10/] CBOjOM UHI'€PEHIIMjOM U OTKPHUje CBa
IbUX0BA €Ba3MOHa NoHallawka. Hajuemhe ce oBa ynmeHUa, 0 CTpaHe HEKUX
NOpeCcKUX 06BE3HUKA, YMELIHO U ,yK/byuyyje" y eKOHOMCKY pauyHULy IPUJIUKOM
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onpe/ie/bUBakba 3a MOPECKO €Ba3MOHO NMoHallawe. Takohe, BpJio je BaxkHa U
CTPOTOCT MOPECKUX CAaHKIMja U BbUX0BA Jl0CJeJHA IPUMEHa Y CJy4YajeBUMa
OTKpUBakha MOPECKHUX JleJINKaTa. Y CYIPOTHOM, U3ocTaje edpekaT ogBpahamwa
Y 3aCTpaliiBamba 06Be3HHUKA 0J] HECABECHOT MOPECKOT MOHAIlIAka.

Y eKOHOMCKOM MO/iesTy IOpeCKe eBa3uje, HePeTKO Ce UCTUYe U YTULLAj TOPeCKUX
CTONa M HUXOBOT NoBehamwa Ha OAJIYKY KoOjy y norsey nJjahama nopesa
JIOHOCe IopecKy 06Be3HULU. EMNIMpHjcKa UCTpaXKUBamwa yIJIaBHOM NOTBphyjy
JIOTUYHO NOCTaBJ/beHY XUIOTe3y /ia oBehawe MopecKUX CToNa HeOBOJbHO
yTHYe Ha UCNyHhaBamwe NOpPecKUX 06aBe3a, OJHOCHO CMamwyje HUBO MopeckKe
carJacHOCTH. ¥3 To, y aTMocdepH NOCTOjalka HUCKOT TNI0Bepewa y peJaliuju
IIOpeCKH OpPraHy — NopecKy 06Be3HUIM, BUCOKA MOpecKa CToma ce 06UYHO
pasyMe Kao Jio/jaTHa IOTBP/ia HealeKBaTHOT TpeTMaHa I0OPeCKUX 06Be3HUKaA
Y HeTaTHUBHO yTHYe Ha yBaXkaBakbe [I0OPECKUX 3aKOHA. YKOJIMKO je IoBepeme y
NIOMeHYTOj peJlaliiju BUCOKO, NoBehaHa nopecka cToNa U kbeHOo NpUXBaTambe
kpo3 n1ahamwe Behux nopesa cxBaTajy ce Kao akT JpyLITBEHE COJIUJAPHOCTHU U
JONIPUHOC IPYIITBEHOM Pa3Bojy, Tj. He 0/pa)kaBajy ce HeraTUBHO Ha [IOLITOBak€e
nopeckux 3akoHa (Kirchler, Hoelzl, Wahl: 214-216).

Y yKyIHOj TOpECKOj MOMYJIaLlHjH ¥ CBAKOj PKAaBH YBEK MIOCTOjH /1€0 MOPECKUX
06Be3HMKA KOjU ypeJJHO UCIYHaBajy CBoje opecke o6aBe3e, HE3ABHUCHO 0O/
OKOJIHOCTH /ia MOT'Y OUTH MOJBPTHYTH MOPECKOj KOHTPOJIH UJIU U3JIOKEHU
CaHKIMjaMa 3a nopecke Jenukre. Cost-benefit aHa/vM3a NOTEHLUjaTHUX
[OpeCcKUX MOHAallama, Moryhe nopecke KOHTpOJIe U IOPeCKe CaHKIHje He
oIpe/ie/byjy K/bYYHO BbUXOBY OAJIYKY Y IIOIJIely Tora Aa v he ce TOBUHOBATH
nopeckuM ob6aBe3saMma. [lokpeTayu NOpecKoOr MOLITeHa KOJ OBUX 00BE3HUKA
HaJia3e Ce U3BaH eKOHOMCKe payyHHu1le. Ha Toj cy 0CHOBY pa3BUjeHH NCUXOJIOLIKH
Y COLLMOJIOIKH (6rXejBUOpaIHU) MOJesIU TIOpecKe eBasuje.

2.2. l[Icuxoanowku modeJ1 nopecke esasuje

[lope3u yBek JeJsyjy, ca pa3JIMUYUTUM HHTEH3UTETOM, Ha NpeJy3uMambe
AKTUBHOCTH y JIMUHOM U [IOCJIOBHOM HUBOTY 06Be3HMKa nope3a. [Icuxo/1oKu
MoJies1 opecKe eBasuje NaXKiky ycMepaBa Ha IcuxoJiolike paKkTope Be3aHe
3a JIMYHOCT MOPECKHUX 0OBE3HMKA, KAa0 U HAa OKPYKeHe y KOMe OHU KUBE U
npuBpebyjy. ¥ ncuxosonkoj JuTepaTypu ce, KOHKpeTHHje PUHAHCH]CKO]
NICUXO0JIOTHjH, YKa3yje J1a OKOJIMHA CTAaJHO yTHYe Ha IICUXY TOPECKHUX 06BE3HUKA
1 06JIMKOBahe hUXOBUX YHYTPalllbUX CTAaBOBA. TaKo MOTHUBY, KeJbe, UHTEPECH,
BepoBaka, CUCTEMHU BPeJHOCTH JeTEPMUHUINY NOpecKa MoHallawka. TakaB
NPUCTYN Y 06jallilbelby IPUXBaTamka nopesa ¢opmMainu30BaH je KPo3 KOHLENT
nopeckor MopaJa. [lopes clio/bHUX peaklMja NOpeCKUX 06Be3HUKA, JaKJle,
MOTPe6HO je yBaXKaBaTH U BbUXOBY YHYTpPallllby MOTUBALUOHY CTPYKTYPY
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(yHyTpalwy npoieHy), c 063MpoM Jia OHa BUTHO ojpehyje moHalIame y Be3U
caucnymwaBamweM nopeckux obasesa (Torgler, Murphy, 2004: 300). Y nopeckom
MopaJiy ce 36UpHO pedJieKTyjy JUYHU (CYOjeKTUBHU) MOTHBU O0OBE3HHUKA U
HeroB eKOHOMCKH U JPYIITBEHH I10JI0%Ka] U CTATYC.

OnopesuBame y NPpUHLUIY AOBOAU 10 ofpeheHux, Hajuelthe, HEraTUBHUX
IICUXOJIOIIKUX peaklrja ob6Be3Huka. [lopecke o6GaBe3e ce yrjaBHOM
JlI0’KMBJbaBajy Kao TepeT KOju yMakbyje 00Be3SHUKOBY EKOHOMCKY CHary. Y oBoM
ce KOHTeKCTYy HaMehe Kao oTpe6HO NojeJHOCTaB/betbe IOpecKe pery/aTUuBe, a
6 ce JlaKIlle pa3yMeJia M 06aBe3e Koje IPOIKCYyje IpUxBaTue. HemocTojaHoCT,
HEejaCHOCT U CJIOKEHOCT peryJsaTUBe 0 ope3rMa jayajy yBeperwe 06Be3HUKa 0
apbuTpapHOM, Hepa3yMJ/bUBOM U HEyMEPEHOM ,HENpUjaTe/bCKOM" TOPECKOM
TepeTy, a MOTY IMOroIoBaTH U NojaBu Kopyniyje (Mauh [lonos, [lonosuh, 2014:
20). TumMe ce popMHUpa NPOCTOP 3a CTBAPHO UCNO/baBakbe ICUXOJIOLKUX TEH3H]a
nsmebhy ¢uckyca u nopeckux 06Be3HUKa Koje Cy, y yOOU4ajeHUM CTabUJIHUM
OKOJIHOCTHUMa, JlaTeHTHe. [lopecku 06Be3HUK he NCUXO0JIOIKY IOPECKH TepPET
CcMaTpaTH NPUXBAT/bUBUM U IO HOII/bLUBUM YKOJIUKO Taj TepET 3HAaUU YMePEHO
nopecko ontepeheme.

[IcuxoJsIOMKK Mo/JleJ1 ob6jallilkberba MoHallaka MopecKUX 00Be3HHUKa, Beh je
MOMEHYTO, IPEN03HAaT/bUB je Mo adpupMalUju KOHIeNITa MOPECKOT MopaJia.
[Topecku MopaJi mpeACTaB/ba APYIITBEHY U EKOHOMCKY CIIPEMHOCT MOPECKUX
00Be3HHUKA /13, Y CKJIA/1y Ca HIOPECKUM 3aKOHUMA, Pe/IOBHO U Y LieJIMHU My1ahajy
nmopese, OJJHOCHO CaBeCHO HCIyH-aBajy Mopecke o6aBe3e IMpeMa ApKaBU
(duckycy), kao nopeckom nosepuony (Jlopueruh, 1997: 77). Peu je, cBakako,
0 HopMaMa IOoHalllaka y Be3H ca Olope3uBameM Koje oapehyjy Koja je BpcTa
TOT NOHAIllakha KOpPHCHA (MPUXBAaT/bUBA), a KOja LITETHA Ca APYILITBEHOT
cranoBuuTa (Jelci¢, Loncari¢ Horvat, Simovié, Arbitina, Mijatovi¢, 2008: 214).

MysnTUAMMEH3MOHAJHU 10jaM NIOPEeCKOr MopaJia HaJlasu ce MoJ yTUIlajeM
Beher 6poja pakTopa — KyJITYPOJIOMIKUX (COI[HOEKOHOMCKE KapaKTEePUCTHKE,
pesuruja, TpPYyNHU HAEHTUTET), HUHCTUTYLHUOHAJHUX (JeMOKpaTcKa
MapTUIIMINALIMja, CTENEeH JlelleHTpaJiu3altje, IOBepemhe Y UHCTUTYIIH]E) U
NOJIMTUYKO-aJJMUHUCTPATUBHUX (IOCTyNakme NMOPECKUX OpraHa, CTpaTeruja
HamJiaTe Mopesa, CTPyKTypa nmopeckor cucreMma u Ap.) (Arsi¢, Randjelovi¢,
2017: 306). [losauTHBHA KopeJialMja NOpeCcKOr MopaJa U NaTpUOTU3Ma, Ha
MHAVBHU/YaJHOM U Ha KOJIEKTUBHOM ILJIaHY, BPJIO je 3aHMMJbUBA. [laTpruoTH3zam
ce, uameby ocraJsior, uspaxasa u miaahawem nopesa (Lavoie, 2011: 51).
W3pakeHU maTpuoTHU3aM MPETHOCTABKA je BULIEr HUBOA NOPECKOT MopaJia.
OaproBapajyhoM Bj1aIHHOM NMOJUTUKOM U a/leKBaTHUM CUCTEMOM 06pa3oBaba
MO2Ke Ce MOBOJbHO YTULATH Ha MAaTPUOTHU3AM U MOPECKU MopaJl, Kao ocehama
yHyTpauwwe npupoge (Konrad, Qari, 2009: 26). lyroroauiima KBaJUTEeTHA
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nopecka noJIMTUKa Hajyelihe pe3y/Tupa 3aBUAHUM HUBOOM [IOPECKOT MOopaJia,
Kao NokKasaTe/beM ,3/ipaB/ba” JpylITBA U ocehaja 3ajefHUIITBA. Bese koje
Clajajy nojefjMHlLe ca APYIITBOM ([p>KaBOM) HUCY CaMO YHUCTO pallOHaJHe
Beh cy ¥ MopaJiHe IpUpoze.

2.3. CoyuosowKu ModeJ nopecke egasuje

CouMoJIOIKK MO/ie]1 IOpeCcKe eBa3Hje CBOje YIOPUILITE UMa ¥ HENOLITOBAkY
JIpyLITBEHE HOpMe CaBEeCHOT UCIyHaBara INopecKrux obapesa. [pyuiTBeHa
(mopecka) HopMa npe/icTaB/ba 06pa3al NoHallakha Koju BehrHa nporemwyje Ha
CJIMYaH HA4YMH Y jeTHOM JIPYIITBY U UHjU I'a YJIaHOBU HEKA/1a, Y 3aBUCHOCTH O[]
JlaTUX OKOJIHOCTH, IO pKaBajy a Hekaza He (AHbesikoBuh, 2018: 168). [loxkesbHO
je mamope3u Gy1y NpUXBaT/bUBY IIpeMa Py ITBEHUM CTaHAapIUMa, a KyJITypa
nyahama nopesa (mopecka KyJITypa) pacupocTpameHa.

KynTypa nyiahamwa nopesa je 3HauajaH aclleKT NOJUTUYKe KyAType. Hensiahamwe
nopesa MOTKONaBa OCHOBE MOJUTHUYKOT CUCTEMA, YMMe ce MopecKa eBasuja
IoBe3yje ca ycTaBOM INPONHUCAaHOM 06aBe30M Ja CcBako Tpeba jga muaha
mopes npeMa CB0joj eEKOHOMCKO]j cHa3u. [lnahawe nopesa je jaBHa Jy»KHOCT,
OZJHOCHO o6aBe3a peryJjivcaHa oAroBapajyhyum nopeckuM nponucuma. thena
peaJsin3anuja, y CBaKoM MojeJUHAYHOM CJIYy4ajy, MpeJCcTaB/ba GUHAIU3ALU]Y
jaBHO-PUHAHCHUjCKe aKTUBHOCTH JAp»kaBe. HeonxoAHO je fa ncnymwaBambe
nopeckux o6aBe3a, GaKTHUYKA UMILJIEMeHTallMja IOPeCKOT CUCTEMA U y6paHU
[OpeCcKHY NPUXOAU MMajy JIETUTUMUTET Y BUAY NoJpIlKe BehruHe 6UpadyKor
Tesia. [lopecku peBoJITH Cy 3HAK Kpu3e TakBor ierutTuMuTteTa (Radaelli, 2005:
90). EBeHTya/IHO IPHUCYCTBO paclpocTpameHe npakce Helslahamwa nopesa
MOXKe Ce TPeTHUPATH, Y KOHKPETHOM JIpyLITBEHOM aMOHjeHTY, Kao pe3yaTaT
HeINoCTojaka MOJUTHYKE BOJbE Jla Ce OHA cy36uje.

[lomwrToBamwe ApyIITBEHE HOPME CaBECHOT (ypeJHOr) UCIIYHhaBakha MOPeCKUX
o6aBe3a yTUYe Ha YHYTpallllby MOTUBUCAHOCT y MOIJIEAY MO3UTHUBHE WU
HeraTHUBHE OlieHe [TopecKe eBasuje. Heku nopecky o6Be3HULU CIPEMHU CY Ja
nuahajy nopese 3axBaJbyjyhu epekTy yriesama u koonepaTuBHocTH (Traxler,
2010: 89), olHOCHO HEMOCTOjaly NMopecke AUCKPUMHUHAIIMje y MONyaalHju
nopeckux o6sesHuka. CBakako, coyujasHa gudepeHnyjanuja, couujaaHe
HejeJTHaKOCTH, 3a0UITPEHU COLUjaTHO-IOJIUTHUYKH OJJHOCH, NPOU3alJIU U3
MOpEeCKUX NIpeBapa Koje Jp:KaBa ToJiepHullle, 3Hajy fa O0yAy BpJio BUJJ/bUBH.
Onope3uBame, Ja 6u 6u/10 onuTenpuxBaheHo U MO3UTUBHO ce 0/jpa3uJio Ha
MOIITOBaE IPYIITBEHE HOPMe CAaBECHOT HUCNyHhaBaka MopecKux o6aBesa,
Mopa GMTU PAaBHOMEPHO U MPaBUYHO pacnopeheHO Ha MpUMAJHUKE CBUX
JpyutBeHux caojeBa (Frecknall Hughes, Moizer, 2005: 125; Hasseldine, 2005:
143). lberoBy nprMeHy Tpeba a OAJMKYje YHUBEP3aJHOCT, TPaHCHAPEHTHOCT
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1 HeCeJIeKTUBHOCT a OKBUPHU YHYTap KOjUX Ce BPIIM pacrnofesa NopecKor
TepeTay APYIITBY NPABUJIHO IOCTAB/bEHH.

[IpaBrUYHO onope3nBame, yuyelrhe CBUX NOpeCKUX 0OBe3HNKA Yy PUHAHCU DALY
jaBHE MOTPOIIbE, HENIOCTOjalbe CyMibe V MOJUTHUKY KOjy BOAU BJajla U HbeH
KpeaubUINTET, MOBEPEHE Yy CUCTEM NpaBocyha, CBPCHUXOAHO TPOLIEH:E
Jp>KaBHOT HOBIIA IPUJIUKOM 06e36ehera jaBHUX j06apa U jaBHUX yCJaYTa,
KBaJIMTETHO IPYIITBEHO yIpaBJ/bakbe MOTOJHO YTUYY HA MEHTAJUTET U CBECT,
Tj. MOpaJi onyJsainuje nopeckux oosesnuka (Torgler, 2011: 33; Lederman,
2003: 1461). CneacTBeHO TOME, CTHU/, M KpUBHILA 360T TOPECKOT HEMOPAJIHOT
NoHalllaka, Uako HepOpMaJHU y CBOjOj OUTH, IYHO Iy Ta MOT'y IpeicTaB/baTH
edeKTUBHA CpeJiCTBA y cClipeyaBaky nopecke eBasuje (Wenzel, 2007: 33).

Y4THBa KOMYHHUKaLMja IOpeCcKe BJACTH ca MOIITEHHUM MOPECKHUM 06BE3HULUMA
JIOTIPUHOCH TPOMOBHCakby TOPeCKe JIOjaJIHOCTH. YBaXKaBakhe YeCTUTOT IOPECKOT
MOHAallaka Ce TaKo, y BUY BaXKHE MOPYKE, IPEHOCH IOPECKOM jaBHOM MH>EHY
(Dimitrijevi¢, 2014: 98). YcBojeHa pylITBeHA HOpMAa CABECHOT HMCNYyHhaBakha
nopeckux o6aBe3a TaKo NocTaje MOhHa y JoMeHY aHTHeBa3HMOHe NOJIMTHKE.

3. MyaTuaMCIUMIIJIMHAPHA TEOPHUjCKa 3Hakha Kao CMepHULe
AU3ajHUpama AeJI0TBOPHEe aHTHeBa3UOHe NOJINTHKe

MHOLITBO YUHHUIALA, KAKO je y MPEeTX0JHOM JleJly TeKCTa U 06jallilbeHo, yTHYe
Ha OJJIYKY IIopecKHUX 06Be3HUKa Ja Ji1 he NOITOBATH NOPECKY JIETUCJIATHUBY
Y, CXO/JHO TOMe, CBOjUM MOCTyNawkeM HhU yTeM nopecke (He)peryaapHOCTH.
MysaTUAMCLUIIJIMHAPHA TEOPHUjCKa 3Hatba 0 GeHOMeHy MopecKe eBa3uje, Kao
BpJIO caJiprKajHa, MOT'y KpeaTOpHMMa aHTHeBa3WOHe NOJUTHKE 3Ha4ajHO oMohu
NPUJUKOM 0Jlabupa U peJy3ruMara NOTPeOHUX aKTUBHOCTH U Mepa y 0BOM
nomeny (Gangl, Hofman, Kirchler, 2015: 19).

Y caBpeMeHOj NopecKoj Ap>kaBy apupMHullie ce, MPUIUYHO IJIACHO, U/ieja Aa je
nsahame nopesa pylITBeHa OATOBOPHOCT y carJjacjy ca Jo6puM rpahaHCcTBOM.
Kapa je ped o mopeckuM o6Be3HULMMA [IPABHUM JIMIIUMa (KOpIHopanujamMa) u
BbUXOBUM MOPECKUM ob6aBe3aMa Nponarvpa ce T3B. KOpopaTHBHA MOpecKa
O0/ZiIFOBOPHOCT.

CTaBOBM MOpecKUX 06Be3HMKA MpeMa NOLITOBakby MOPECKOT 3aKOHO/IaBCTBA
ozapebyjy Mmoryha nopecka noHamama. OHa TOBPAaTHO YTHUYYy Ha 00JIMKOBab€
Jip>KaBHe MOJIMTHKE Koja ce TUYe NopecKe eBa3uje. thoMe Tpe6a yTUIAaTH Ha
MOPECKO MOHAallakhe 06Be3HMKA HAa HAYHH Jja Ce IITO BHUIIE yMake ryburu
cpe/icTaBa 3a pUHaHCUpakhe jaBHUX MOTPe6a, HacTaJu ycJie]| eBas3uje mopesa
(Bejakovi¢, 2011: 100).
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[lopecka dyHKLHja ApKaBe He MOxKe ce eQUKACHO U paljMOHAJIHO OCTBAapUBaTHU
CcaMo TpaJUIMOHAJHUM (yIJIaBHOM pelpeCUBHUM) aKTUBHOCTHMA U MepaMma,
npeAy3eTUM y CBpXYy obe3behuBama NOBUHOBAaWka 06BE3HMKA MOpe3uMa.
CyioxeHO MOZiepHO 064 3aXTeBa CTaJIHAa MHOBHPakha U N060/bllIaka U Y 0BOj
cbepu apkaBHOT JlesioBamwa. [lopecka agMUHUCTpaLHja je, CTOra, BpeMeHOM
Y eBOJIyHpaJjia y CHaXXHY UHCTUTYLHjy, JOOPO OpraHM30BaHy U ca LUUPOKUM
Ha/JIeXKHOCTUMA y 06J1aCTU IPUMEHE U KOHTPOJIe IpUMeHe NopeCKUX NpoIuca.
Y3 wy ce ¥ ApyTHy cy6jeKTU y APYLITBY YKJ/bY4yjy y NpoLec NpeAy3uMamba
aKTUBHOCTH U Mepa y IIpaBLy cy36ujama NojaB/bUBakba Iopecke eBasuje (HOp.
Meuju, 00pa30BHE UHCTUTYLHje U cJ1.). Kako 6U ce To MOCTUIJIO, TOPECKUM
06Be3HHUIIMMA je IPBEHCTBEHO NOTPEOHO NPYKUTU CUTYPHOCT fa he cBU GUTH
MOABPTHYTHU MPABUYHOM U pa3yMHOM (IIPUXBAT/HLUBOM) IOPECKOM TPeTMaHy.
Ca cTaHOBUMLITA IPABHOT CUCTEMA Kao LieJIMHe, OHM U MMajy NIpaBo Jla 04eKyjy
TakaB TpeTMaH, Kao U IpaBo Jia IpeTnocTase Aa he uMnieMeHTalL Uja Iopecke
peryJaTuBe GUTHU MpaBUYHA U HenpucTpacHa (AubhesikoBuh, 1999: 119). butHo
je fa ce npeaynpefe y3ajaMHa ocehawba HeTple/bUBOCTH IOPECKUX OpraHa u
06Be3HMKa [10pe3a, Kao TPaJAULMOHAJJHO CYy[IPOTCTaB/beHUX CTPAaHa, U CTBOPHU
KJIMMa HUXOBOI MeyCOOHOT yBa)kaBama, pasyMeBakba U Koolmepaluje y
OpeCcKoM NOoCTYNKy. KoonepaTuBHU NOpeCcKONpaBHU OHOCHU Y GYHKLUjU CY
pa3Boja IopecKor MopaJjia U ClipedyaBama eBasyje rmopesa.

[loTeHuMjaJHU CTaBOBU (MOHALIaKka) IOPECKUX 00BE3HMKA [IpeMa UCITy lbaBakby
nopeckux obaBesa cy cjefehu: HecipeMHOCT Jla ce UCIyHaBajy nopecke
obaBe3e; HENOCTOjakbe XKeJbe Jla Ce UCNYhaBajy nopecke ob6aBese, ajik 64 OHa
[I0CTOjaJla YKOJIMKO Ce Ha NMOoHallakha NOpecKUxX 06Be3HMKA 06paTH MaXmba;
NOKYILIAjU a Ce UCIYHe NopecKe o6aBe3e ajiui He YBeK YCNellHH; CIPEMHOCT
Jla ce 106pOBOJLHO UCNTYHaBajy nopecke o6aBese (Vellutini, 2011:17).

Ha ocHOBY My/ATUAUCHUNIIMHAPHUX TEOPUjCKUX 3HAKA O YUHUOLUMA KOjU
omnpejie/byjy nopecky He(carJlaCHOCT) U MCIOJbEHUX CTaBoBa W ,popmMu”
MOpeCcKUX NOoHaIamka GOpPMyHUINY ce IPUCTYIIU Y ClipeyaBakby IOpecKe eBasuje
y 006JIMKY HU3a aKTUBHOCTH U Mepa. MHUll/berba CMO Jja pa3IMuUTH CTaBOBH, Kao
Y IOHAllaka IopecKUX 06Be3HMKA y Be3U Ca UCITyhaBakheM OpecKUX 06aBe3a,
3axTeBajy ,M3HHjaHCUpaHO" (AudepeHIMpaHO0) IOCTyNamke NOPEeCKUX OpraHa.
OslakuiaBame UCIIYHaBakba MOPECKUX 0b6aBe3a U MpyKakbe oArosapajyhe
noMohH y nopeckoM NOCTYNKY 3aCAYKyjy OATOBOPHH, CABECHU U MOLUITEHHU
nopecku o6Be3HuLU. [lopecke 06Be3HUKE KOjU CYy HEO/ITOBOPHU, HECABECHU U
HeMnolITeH! Tpeba 3acTpalllUTU OTKpHUBakeM NIOpecKe HeJI0jaJJHOCTH U TYHOM
MpPUMEHOM MPOMUCAHUX OPECKUX caHKIHja. Kako ce cTaBoBU 06Be3HUKA
npeMa rnopesnMa TOKOM BpeMeHa Memwajy (HUCY NOCTOojaHU), KOMOHUHAaLHja
Y4YTHUBOT NOCTylNama MOPecKUux opraHa (the respectful approach) npema
NOpecKUM 06Be3HUIIMMa U IOCTYNakba Koje y CBOM GOKYyCy MMa 3acTpalliBambe
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06Be3HMKA U CAaHKIIMOHUCAK€ PA3HHUX BU/I0BA MOPECKe HEJI0jaJHOCTH (the
deterrence approach) focta je 3acTyn/beHa. BemITHHA je OTKPUTH CKJIAJHY
KOMOHWHAIMjy MPEBEHTUBHUX U pPeNPECUBHUX aKTUBHOCTHU U Mepa, Koje y
KOHKPEeTHOj MOpecKoj 36U/bH MOTY Jla ocTBape Haj6osbe edpekTe. HecyMmbuBO
je3aTonoTpeb6aH HU3 peAyCA0Ba MOMYT: ;0GP0 OPTraHU30BAHUX, ONIPEMJ/bEHUX
Y npodecroHaJHUX OPECKUX OpraHa; pa3BUjeHe ,Mpexe" MopecKux ycayra
HaMelheHUX 006Be3HUIMMa (MOCTOojame cepBHca 3a MOpecKe OOBE3HHUKE);
MOTOJHUX a/IMUHUCTPATUBHUX MIPOIECa; 0 roBapajyhe KyJaType nNocTynama
MOpeCKHUX OpraHa; MopecKe eJlyKalyje 06Be3HUKa; HU3a OMIITUX U TOCeOHUX
AHTHEBA3WOHUX aKTUBHOCTU U Mepa. [losuTHKa cnpedyaBama MOpecke
eBasuje, 1a 6U OWJIA AEeJOTBOPHA, 3aXTeBa IPUMEHY CIIEKTpPa aKTUBHOCTH U
Mepa Koje cy 1o6uJie MOTBPAY V MPAKCH Kao MOro/iHe 33 3alUTUTY PUCKATHOT
HHTepeca ipKaBe, aJld U UMIIJIEMEHTAIMjy MHOBUPAHUX AaKTUBHOCTH U Mepa ca
NOTeHLHjaJIoM /1a L0 aTHO o puHecy noBehamwy KBaJuTeTa aJMUHUCTpUPaba
MOpeCKUM cucTeMOM. CBe Te aKTUBHOCTH U Mepe Tpeba NpUMeHbUBATH IIJIAHCKH
Y KOHTUHYHPAHO Cca yCMepemeM Ha pa3BUjarbe aQUPMaTUBHOT CTaBa Mpema
HCIyHaBawby MOPECKHUX 06aBe3a, Kao U YyCMepewheM Ka OTKJawbamky y3poKa
LITETHE [10jaBe KaKBa je opecKa eBasuja.

4. 3ak/py4ak

EBasujamnopesaje orpannvaBajyhu pakTop HOpMaJJHOT O/iBUjatba PUHAHCHjCKUX
TOKOBA Yy KOHKPETHOj 3eMJbU M 036MJ/bHA NpeTHa 32 UHTETPUTET HeHOT
CACTeMa OnopesuBama. YNHUOLM KOjU YTUYY Ha II0jaB/bHBabe U BEJIUYUHY
HopecKe eBasHje NPBEHCTBEHO Cy eKOHOMCKe Npupoje. MehyTum, npuindHo
Cy U3pakeHe, y3 OBe YUHHUOLE, M COLIMOIICUXO0JIONIKE KOHCUAepaLyje y Be3u ca
caMoM JIMYHOUINY NOpecKUX 06Be3HUKaA.

CBobeme eBa3uje nmopesa y ToJiepaHTHe OKBUpe I0/ipa3yMeBa KBaJUTETHO
pasyMeBame ¢peHOMEeHa HEMOBUHOBAakha 06Be3HMKA [I0Ope3UMa y CBOj FberoBoj
KOMIIJIEKCHOCTH, Kao U NpeJly3uMare OPOjHUX JeJJOTBOPHUX aKTUBHOCTH U
Mepa aHTHEeBa3UOHE MOJIUTUKE. Y aKTYeJIHUM YCJI0BUMA, TEXKHUIITE OCTYMakkha
NOpeCcKe BJIAaCTH HaJIa3! Ce Y MOKylIajuMa ,lIOMUpetha”“ MHTepeca JipKaBe, Koja
yCTaHOBJ/baBa M YBO/Y ITOpPE3€, U MHTEPECA TOPECKUX 06BE3HUKA, KOjU Te Iope3e
nuiahajy. Takobe, pokyc pajsia mopeckux opraHa ce momMepa ca CTPOrux U AYTUX
MOpPeCKHUX KOHTPOJIA U CAaHKI[MOHHUCAakha HeCaBeCHUX MOPeCKUX 0OBE3HUKA,
Ka MpeBeHIIMjH HEeloUITEeHOT MOPEeCKOT NMoHamama. Hamepa je fa cy6jekTu y
MOPEeCKOM MOCTYNKY KOHCTAHTHO NMOCTYyMNajy y o6poj Bepu (bona fides) u na
IpEeBEHTHBHE aKTUBHOCTH ¥ Mepe aHTHeBa3UOHe OJIUTHUKE ZI06Ujy IPUOPUTET
y nopebemwy ca penpecuBHUM. HaBeleHO NpeicTaB/ba KBAJUTATUBHO HOBY
JIMMEH3H]jy Yy IOPeCKUM OZJHOCHMA U y 06J1aCTH Boherba oMU THKE ClIpevyaBamba
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nopecke eBa3suje. [[poHasia3ak UITO MPUXBAT/bUBHjEr OJrOBOpPA HA MUTAakE
3amTo ce nope3u niaahajy, ofHOCHO 3a Koje HaMeHe ce Tpolle HanaaheHH
MOpPeCKH NPUXO/H, Tpeba yCMepUTH Ha JleMUCTUPUKALU]Y TOpeCcKe 06J1acTH,
CTBapame N03UTHUBHE KJIMMe 32 yCIelulHO GYHKLIMOHUCAbe IIOPEeCKOT CUCTEMA
U y6JiaKaBalbe€ HEraTHBHOI CTaBa M He3a/I0BOJbCTBA KOje OGBE3HUILH,
Hajyelwhe, npemMa nope3ruma MMajy U ocehajy. [la siu he mopecku 06Be3HULU
y CBOjOj OPECKO]j Ap>KaBU MOhM Aa BUe APKaBYy Koja ca kwuMa ,capabyje”
(koomepaTHBHA OpeCKa Ap:KaBa), yMeCTO Jip:KaBe CKJIOHe Jia ce ,CyKobsbaBa“
(xkoHppoHTHpajyha mopecka Ap>kaBa), NOTBpAUNe U ONOBPIHYTH CUTYPHO
roJlMHe Koje foy1ase.
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DESIGNING AN EFFECTIVE TAX EVASION PREVENTION POLICY

Summary

Taxation has always been overcast by the prospect of tax evasion. The phenomenon
of tax evasion is based on resistance to paying taxes. It is influenced by numerous
factors and accompanied by diverse financial, legal, economic, social, psychological
and political effects.

The spectrum and the scope of taxpayers’ illicit behaviour in the sphere of compli-
ance with tax regulations essentially reflect the degree of their tax indiscipline. The
significant presence of tax evasion calls into question the implementation of the
principle of social solidarity and reciprocity in financing public needs, as well as the
achievement of liquidity and stability of the budget and public finances. Therefore,
quality tax system administration in any country presumes designing an effective
policy to prevent tax evasion (anti-evasion policy), aimed at fostering tax loyalty,
minimizing the opportunities for tax dishonesty and adequately sanctioning tax
delicts.

In effect, short-sightedness and superficial focus on one aspect of the tax evasion
problem proves to be inadequate. In seeking new ways to secure tax compliance,
tax evasion has to be treated by applying a multidisciplinary approach. In additi-
on, it is important to emphasize the need for a thorough analysis of the perceived
obstacles and challenges in the application of tax legislation in order to cast more
light on additional opportunities and initiatives for taking purposeful activities and
measures aimed at eliminating tax resistance and taxpayers’ discontent.

Key words: public finances, taxes, tax system, tax compliance, tax evasion, tax
evasion prevention policy (anti-evasion policy).
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Abstract: The main goal of this paper is to analyze the modalities of the
separation of powers in the constitutional state. The starting point is that
“pure” forms of separation of powers no longer exist even in traditional
constitutional states, whereas in the so-called new democracies the prac-
tice is focused on exploring ways of rationalizing the traditional form of
parliamentarism. Hence, the semi-presidential system as a new form in the
20% century is proving to be a new platform upon which new modalities of
the separation of powers are being built. After considering the theoretical
framework of semi-presidentialism, the author focuses on the constitutional
approach in the process of selecting the organizational model of the separa-
tion of powers. The central topic is the constitutional construction of the
separation of powers in Serbia since 1990 and its development through two
normative constructions. The last part of the paper highlights, in particular,
the prospective of the national separation of powers framework and the
possible mechanism for balancing two branches of political power.

Keywords: Constitution of Serbia, Government, National Assembly, Presi-
dent of the Republic, semi-presidential system, separation of powers.

" irena@prafak.ni.ac.rs

" This paper is a result of research on the Project “The Protection of Human and Minority
rights in the European Legal Area” (No. 179046), financially supported by the Ministry of
Science of the Republic of Serbia.

45



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

1. Introduction

A need to explore the possibility of modifying the traditional separation of
powers has been evident in the contemporary constitutional state. The “pure”
form of separation of powers from the liberal state can no longer give the same
effect in the newly created political and social milieu. Hence, difficulties arise
when we are trying to choose a constitutional model in so-called new democra-
cies. The power and the role of political parties must be taken into account in
modern times because they are the connective tissue of normative constitu-
tional construction. However, according to Carl J. Friedrich “if constitutional
law begins to ask what people do under particular constitution, and not merely
what battle of words they engage in for the settlement of conflicts among them,
the constitutional lawyer becomes a political scientist (one hopes)” (Rosenfeld,
Sajd, 2012: 6). In this paper, risking that the principle of separation of powers
may move away from interpretation with purely legal arguments, the Serbian
constitutional model will be considered by taking into account the undeveloped
political and parliamentary pattern that exists in the Republic of Serbia.

Since the beginning of the 20 century, the liberal model of democracy has
encountered economic and social challenges which disturbed the capitalist
order and led to the emergence of new political choices. This historic milestone
has shown that a pure parliamentary model is, with some exceptions, increa-
singly difficult to implement in its original form. At this stage of constitutional
development, new elements have been introduced into the traditional scheme
of the separation of powers in order to replace the center of gravity between
the constitutional authorities: the legislature and the executive. If we compare
this issue with the one at the beginning of the 20 century, it could be said that
the modern state based on the separation of powers also requires certain inter-
vention and correction today. It would not be wrong to quote political thinkers
from last century (Hugo Preuss, Max Weber and Carl Schmitt) who sought a way
out of the parliamentary crisis and considered new forms of government as a
modification of classical liberal theory. Thus, Max Weber changed his stance on
the correction of parliamentary democracy from his original opinion in 1918,
which promotes the liberal concept of balance in parliamentarism, to the latter
view that the direct election of the head of state must be accepted as a “need”
to prevent parliamentary crises. At that time of the great crisis, English parlia-
mentarism was thought to be “real”, but it did not correspond to the “critical”
moment of Germany in the period after the First World War (Kennedy, 2000:
xxiv).! Also, the Parliament was seen as an authority with reduced function to

1 Inthisregard, Gustav Radbruch also appreciated the function of the President of the Weimar
Republic: “If democracy and parliamentarism are to function, a scale of trust and increasing
independence of action must be constructed from the voters in the country through their
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the level of a “show”, with no real power to deal with non-parliamentary actors
who wish to exert their influence and who do so successfully through political
parties they are connected with. However, the light motive was not to encourage
the citizens to get involved in politics. On the contrary, when the political game
does not work, the divided society should be offered “the opportunity to elect its
own powerful national symbol, a symbol standing above politics when politics
became too messy”, which was possible through the strong legitimation of one
exponent of the executive, i.e. the head of state (Skach, 2007: 98).

The principle of the separation of powers is still the fundamental one in the
modern constitutional state, but it has lost its original conceptual and political
components. Hence, there is an opinion that this principle is getting old, espe-
cially because it is difficult to keep his organizational and functional balance.
Due to the growing needs of the modern state, the power shifts to the hands
of executive authorities which are able to perform numerous functions, unlike
the cumbersome representative assembly. In addition, the phenomenon of the
Constitutional Court at the beginning of the 20 century generated theoretical
reviews of the traditional separation of power and debates on the potential
introduction of a fourth branch of power. Also, considering that numerous in-
dependent bodies and agencies carry out important tasks on behalf of the legi-
slative and the executive authorities, a rethinking of the traditional principle is
required. Although these modifications have come as a necessity in designing
the government of a constitutional state, the problem is particularly emphasi-
zed when the principle is applied in states that have no experience with liberal
democracy and the separation of powers.

2. The possibility for constitutional approach

In the modern age of the so-called new democracy, the constitutional choice
ranges between three options: American, French and German. The American
presidential system was impossible to apply in most new democracies under
political conditions that form the framework for the constitutional organization
of power. The traditional parliamentarism was taken with a reserve because

representatives all the way to the leading statesmen. Among these the Reichspraisident has
a special place. ... The Reichsprasident is politically obliged to take appropriate measures if
the government, which is responsible only to the parliamentary majority in the Reichstag,
asks it of him... and to represent the republic with tact and dignity. ... Against the purely
ceremonial interpretation of this office, another fact must be taken into consideration: that
the constitution has given the Reichsprédsident a fundamentally different political foundation
from that of the Reich government based on the parliament, the important foundation of direct
election by the people.” (G. Radbruch, “Goldbilanz der Reichsverfassung,” Die Gesellschaft 1
(1924), 65-66. Cited according to Kennedy, 2000: xxviii)
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it was mainly viewed through the parliamentary monarchy and rarely as the
successful experiment of the parliamentary republic, which was the consequence
of the possible parliamentary crisis. The constitutional choice, with more or less
modifications, has been aimed at the French model of rationalized parliamen-
tarism, also known as the semi-presidential system.

Following the collapse of real-socialism in Europe, a number of states adopted
new constitutions establishing the separation of powers as a fundamental prin-
ciple. In the short meantime, the academic debate focused mainly on the evalu-
ation and effects of the parliamentary system traditionally applied in Western
European countries. It was clear that the Presidential model in its original form
was not applicable.? Hence, the majority arguments went either “in favor of” or
“against” the traditional parliamentary system, that is, for or against introducing
rationalization into the level of a semi-presidential model.

Bruce Ackerman is one of the contemporary writers who think that choosing the
American model is inappropriate for the new constitutional states. He also consi-
ders English parliamentarism, as a pure model under an unwritten constitution,
an inappropriate form. Relying on the German mechanism of governmental or-
ganization, he thinks it should be the “constrained” parliamentarism (Ackerman,
2000: 641). According to him, the independently elected President of the Republic
should not be recognized by the Constitution as a counterweight to the directly
elected National Assembly. Instead, the Constitution should protect the Prime
Minister and “his” Government as long as they enjoy the parliamentary majority
support. The constrained parliamentarism has other mechanisms of “scrutiny”,
such as control by independent bodies and agencies through specific constitu-
tional powers, including the Constitutional Court (Ackerman, 2000: 635-636).

Now, the question arises again: where are the limits of the extent to which it was
possible to consistently derive the constitutional formula of the separation of
powers under the specific political conditions in newly created systems? These
conditions have not provided a good basis for the “political game”, despite the
view that the parliamentary system would be a safe and stable form in the pro-
cess of establishing new democracies. The following has not provided a solid
ground for the implementation of a pure parliamentary system: an under-built
political system (numerous political parties, their fragile structure and so-
mewhere the inherited communist model), alack of experience with democratic

2 According to A. Lijphart (1991: 72), “two fundamental choices that confront
architects of new democratic constitutions are those between plurality elections
and proportional representation and between parliamentary and presidential
forms of government”. Looking at Latin American political systems, J. Linz (1990:
52) emphasized that parliamentarism is “more conducive to stable democracy” than
presidentialism. (Also see: Lipset, 1990: 80-83; Horowitz, 1990: 73-79.)
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representation and direct elections, as well as a lack of functional capacity of
the legislative and executive authorities. The Westminster democracy, as a po-
litical framework of English parliamentarism, has not been implemented, but
other continental forms (types) have offered elements for discussion.® Thus,
mainly in Eastern European countries, as well as in those created in the former
Soviet Union and Yugoslavia, considerable preference has been shown to the
French constitutional model, both in academic and in political debates.* There
is an opinion suggesting that this system had mainly originated in the process
of transition from the authoritarian to a democratic system, as was the case
with states dominated by the socialist political system which was firmly and
ideologically aligned with the constitutions of that time.®

The semi-presidential model has been created in post-socialist countries during
the process of democratization at the same time as the process of parliamenta-
rization (Beyme, 2000: 18-19). There is an opinion that the semi-presidential
model with proportional representation has been a good compromise between
new and old political elites, as well as that it could be “a functional equivalent of
party control” with the purpose to avoid “the special interest” of the legislator
(Beyme, 2000: 31). Also, the strong President could alleviate weakness of Par-
liament and the Government in newly created states (Siaroff, 2003: 288). Taking
into account all conditions, the semi-presidential system is capable of combi-
ning two essential features: greater capacity to rule and greater institutional
flexibility than parliamentary and presidential systems (Pasquino, 1997: 136).

The new model of separation of powers was classified in the 1980s by Maurice
Duverger as “semi-presidential”, which was defined not only as the simple synthe-
sis of parliamentary and presidential types but as the authentic system in which
parliamentary and presidential phases alternate (Duverger, 1980: 165-187).
In circumstances where the directly elected head of state enjoys the support
of a same majority sitting in Parliament and the support of the Government,
there are assumptions for overriding features of the presidential government.
In reverse, the system has the characteristics of a parliamentary government

3 Ithasbeen developing under the conditions of “unwritten constitution” and a two-party
system that was not attainable in the so-cold new democracies. (Verney, 1994: 31-48)

4 Inaddition to new European countries, this system has been implemented in many countries
in Asia, Africa and Latin America. In countries that are abandoning the presidential system
or at least resisting the influence of this model, G.Sartori (1994: 135-136) believes that a
wiser choice is a semi-presidential system, because parliamentarism would be a leap into
something different and unknown. Also see Elgie (ed.) 1999; Skach, 2005: 1-2.

5 In addition, the crisis of parliamentarism is a possible cause for the transition to a semi-
presidential model, as in the case of the removal of the Fourth French Republic (Pasquino.
1997: 136).

49



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

when the Government comes from a parliamentary majority opposed to the
President of the Republic. Since this theoretical classification, various subtypes
of this model of separation of power have evolved to this day.® The tertius genus
model is confirmed by the fact that the number of so-called semi-presidential
systems has increased. The share of this form of government has jumped from
22% in the 1990s to 33% in 2007 (in the wake of the new constitutions of the
North Africa and the Middle East countries).” The rise of the “third” model could
also lie in the fact that variations or subtypes of the semi-presidential system
have begun to develop rapidly in the modern process of constitutionalization.

Differentia specifica of the semi-presidential model can be found in the following:
two different political majorities have the same legitimate source; the directly
elected head of state has the ability to “relieve the pressure on parliament to
form majorities capable of producing decisions” and he has “strong institutional
incentives to inhibit the parliamentary ability to organize a majority” (Mollers,
2013:112-113). However, there could be found a hidden intent: the head of state
with strong institutional capacity can disable a parliament to form majority
which leads to the following situation: “the weaker the parliament is, the stronger
the president becomes” (Moéllers, 2013: 113). Hence, there is an assumption that
the head of state can use his competence to dissolve the Parliament in order to
destabilize the parliamentary and legislative process. As a consequence, there
is an opinion that in the semi-presidential system, unlike the pure presidential
model, there will be no two parallel structures of power, but only one of them will
remain in the end. Also, unlike in traditional parliamentarism, the Government
is less dependent on Parliament; instead, Parliament is largely dependent on
the head of state.

Another argument can be made in favor of choosing a semi-presidential mo-
del, although it stands on the thin edge of being a counterargument, which is

6 It is worth mentioning the new classification of Shugart and Carey: president-
parliamentary and premier-presidential (Shugart, Carey, 2003: 269).

7 According to R.Elgie, countries with a semi-presidential constitution (as of December
2010) are: Algeria (1989), Guinea-Bissau (1993), Russia (1993), Armenia (1995), Haiti (1987),
Rwanda (2003), Austria (1945), Iceland (1944), Sdo Tomé e Principe (1990), Azerbaijan (1995),
Ireland (1937), Senegal (1991), Belarus (1996), Kazakhstan (1993), Serbia (2006), Bulgaria
(1991), Kyrgyzstan (1993), Slovakia (1999), Burkina Faso (1991), Lithuania (1992), Slovenia
(1992), Cameroon (1991), Macedonia (1991), Sri Lanka (1976), Cape Verde (1990), Mali (1992),
Taiwan (1996), Central African Republic (2005), Mauritania (2009), Tanzania (1995), Chad
(1996), Mongolia (1992), Timor-Leste (2002), Congo-Kinshasa (2006), Montenegro (2006),
Togo (1992), Croatia (1991), Mozambique (1990), Tunisia (1988), Egypt (2007), Namibia
(1990), Turkey (2007), Finland (1919), Peru (1993), Ukraine (1996), France (1962), Poland
(1990), Yemen (1994), Gabon (1991), Portugal (1976), Georgia (2004), Romania (1990).
(Elgie, 2011: 24)
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considered to be a consequence of applying this model. The point is that prime
ministers in most Eastern European countries have weaker authority than
the heads of state, and they are unable to carry out a single term (mandate)
in continuity. This can be interpreted as a consequence of the directly elected
President of the Republic. Hence, this would be an argument in favor of the par-
liamentary system in which the Government and the parliamentary majority
would be given a chance to assume their position in the separation of powers. On
the contrary, the prime ministers of Western European countries are “strong”
personalities; they can control the parliamentary majority and their reputation
is seen as a necessary support and condition for the political party’s success.
In the new democracies, however, prime ministers do not have the capacity to
stay in power for a long time; according to Thomas A. Baylis (2007: 82), they
have “rarely remained in office long enough to solidify his authority, much less
to dominate his nation’s politics”.

From the constitutional point of view, the problem of defining a semi-presidential
model lies in the fact that it is not enough to analyze the normative/constitutional
framework, but there is a need to consider the political reality on the same issue.
If the head of state does not (miss)use his/her competences to strike a balance
between the Parliament and the Government, then the semi-presidentialism
maintains its values. Vice versa, if the constitutional powers of the head of sta-
te are used for political arbitration purposes, even in the pure parliamentary
system, then constitutional construction can collapse. According to C. Skach, “at
least from the perspective of democracy, presidents who take advantage of this
constitutionalized autonomy for an extended period transform their countries
from semi-presidential democracies into constitutional dictatorships” (Skach,
2007: 98).

3. The organizational structure in Serbian constitutions since 1990

Along with the fall of the Berlin Wall, the tragic dissolution of the Yugoslav Fede-
ration began at the beginning of 1990s. All Federal Republics, later independent
states, adopted their own constitutions. The adoption of the Constitution of the
Republic of Serbia in 1990 was supposed to institute the system based on the
principle of the separation of powers with certain instruments for balancing it.
The institutionalization of the separation of powers in Serbia from 1990 until
the adoption of the Constitution 2006 went through two stages that marked its
development.

The period from 1990 to 2000 was known as MiloSevi¢'s rule (the same adjective
was also assigned to the Constitution), during which an implementation of the
constitutional principles was proceeding under “bad” conditions: the use of an
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armed conflict to preserve the Yugoslav Federation (the two-member Federation
remained from 1992), the multy- and under-developed party system (without
federal political parties), an inherited political structure with the authoritarian
rule. However, the organizational construction in the formal sense was semi-
presidential. The political majority limited, to say the least, the separation of
powers in order to transfer the focus of power to the President of the Republic.
The strong political influence of the head of state with his personal authority
was moving towards weakening the institutional capacity of other constitutional
bodies, primarily the National Assembly. In the first decade, there was (more or
less) a complete political consensus in terms of relations between the National
Assembly, the Government, and the President of the Republic, which further
influenced the strengthening of the President’s constitutional and political posi-
tion. When at one point (in 1993) this political consensus ceased to function and
the Government lost the support of the parliamentary majority,® the President
decided to exercise his role of “constitutional arbiter” through his competence
to dissolve the National Assembly. Thus, the possibility of cohabitation was
eliminated and parliamentary elections supplied the President with a political
majority; throughout this period, Prime Ministers were weak and “disposable”.

The second period of time (from 2000 to 2006) took place under the same legal
framework, but with the new “political” constitution: elections at all levels and
victory of the opposition coalition that introduced the new democratic Go-
vernment (Prime Minister Zoran Djindji¢ and President of the Federal Republic
of Yugoslavia Vojislav Kostunica). After 2000, the institutional construction
moved towards the parliamentary system with a high level of rationalization,
but these elements of rationalization developed on the other hand: between the
National Assembly and the Government. If we accept M. Duverger's definition
that the semi-presidential Republic is, in fact, an alternative to or replacement
of the presidential and parliamentary phases,’ it means that in the first years

8 After the early parliamentary elections in 1992, the Government was formed by “a
homogeneous political minority” which concurrently supported the President of the Republic.
The Government was formed by one political group (SPS) in the National Assembly (101
deputies), but with the consent of the second most powerful political group (SRS with 73
deputies). When the “tacit” agreement failed and the issue of trust in the Government was
raised, the President of the Republic used his constitutional authority and dissolved the
parliament.

9 According to A.Lijphart, “the strength of Duverger’s 1980 analysis is also shown
by its predictive ability”. Namely, Duverger “dictates not a half-presidential and
half-parliamentary form, but alternating presidential and parliamentary phases:
presidentialism as long as the presidency and the parliamentary majority belong
to the same party or coalition, and parliamentarism when they are in the hands of
opposing parties or coalitions.” (Lijphart, 1997: 127)
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of the second period (2000-2003) Serbia had predominant features of the par-
liamentary system.

After the parliamentary elections 2003 and the presidential election 2004, it
was for the first time that the system began operating under conditions of the
“peaceful” cohabitation. This stage predominantly had the characteristics of the
premier-presidential form of government because a sort of peaceful cohabitation
agreement was reached between the two political majorities, the President and
the Prime Minister. With the equal legitimacy source these two constitutional
authorities exercised their constitutional powers by protecting an institutional
capacity of the National Assembly. The President of the Republic used his right
of a suspensive veto, but the Government retained dominance in the legislative
process in terms of the number of submitted and adopted legislative proposals.
In addition, the President was mainly engaged in foreign policy affairs, while
the Prime Minister and his cabinet were performing internal policy affairs. The
consensus reached between the parliamentary majority and the parliamentary
minority on the adoption of the new Constitution 2006 provided a good basis
for ending the first successful cohabitation in the Serbian constitutional system.

After the adoption of the new Serbian Constitution in 2006, the organizational
structure of the state in the formal sense remained largely identical to the
previous one. The relationship between the legislature and the executive, as
well as a correlation within the executive authorities, indicate that the main
focus of the separation of powers is highly rationalized in the direction of the
semi-presidential model. The Government is subject to formal investiture in
the National Assembly at the proposal of the head of state and it is accountable
through the ministerial responsibility, individual and collective. On the other
hand, the President of the Republic is directly elected by the citizens and he, in
addition to the traditional ones, also possesses those constitutional powers that
can be a powerful instrument, but only when the “political” constitution provides
the conditions for exercising these powers. Thus, the suspensive veto does not
automatically is not applicable because the National Assembly decides whether
to put the same issue on the agenda, while the power to dissolve parliament can
only be exercised by the President of the Republic “upon an elaborated proposal
by the Government”. Although formally these powers appear to be “restricted”,
they can be used as controlling instruments in the system of separation of
powers if the directly elected head of state has “his own” political majority in
Parliament and, on the same basis, “his” Government. This shift of focus from
the legislative to the executive authority in the constitutional system of Serbia
has taken on the characteristics of a semi-presidential system, because it must
be taken into account that the formal constitutional framework is subject to the
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corresponding dynamics of the so-called political constitution.’® The author of
this paper is inclined to believe that this is a sort of semi-presidential system
in the formal sense,'! but under certain political conditions and behavior of
government officials, it becomes a type of “constitutional dictatorship”. This
“form” has been developed in the current President’s term of office, beginning
from the presidential election in 2017. The head of state, who is at the same
time the head of the strongest political and parliamentary party, takes over
all the activities of the executive authority (although formal acts are signed
by disposable “single-use” ministers); thus, the Government becomes a service
without action and influence.!? This situation is directly reflected in the National
Assembly, which has been exhausted in supporting the political action of the
head of state, and thus loses even the little influence that citizens expect from
arepresentative body. So, if the head of state exercises its political power with
strong personal authority (such as in Serbia), a completely distorted mirror of
semi-presidentialism is created and the Constitution becomes merely a cover
for a “false” separation of powers. Although we are only dealing here with the
political authorities, such “usurpation” of powers undermines the concept of
the rule of law because it directly affects the independent judiciary. In fact, in-

10 There are different views in the national literature about the nature of constitutional
organization of powers. Thus, during the 1990 Constitution, such a shift of focus, in the opinion
of P. Nikoli¢ (1991: 91), indicated one (by its construction) mixed and quasi-parliamentary
system in Serbia, while M. Jovic¢i¢ (1992: 34) believed that the system could be classified in
the semi-presidential group. After the adoption of the 2006 Constitution, authors also had
their own views on it. Thus, R.Markovi¢ (2008: 208) believes that the system “has the external
characteristics of a mixed system” but, considering the limited powers of the President
of the Republic to appoint and dismiss the Prime Minister, the system “tends to be more
parliamentary than a mixed system”, i.e. it tends to “streamline the parliamentary system”.
D.Simovi¢ (2008: 316) believes the 2006 Constitution weakened the position of the President
of the Republic and strengthened the position of the Government, and “it is unambiguous
from the whole of the constitutional solutions that the Government is the only effective and
operational part of the executive”. According to S.P.Orlovi¢ (2016: 1211), the President of the
Republic should not be “party-involved”. If this constitutional function is connected with
party-involved function, the constitutional organization of powers is deformed.

11 Until recently, the classification of Serbia’s constitutional model has not appeared in
comparative literature. It could be said that Milosevic's rule was not suitable for classification;
thus, the Serbian Constitution of 1990 was not taken as the basis for the classification of
the national model. In one of the recent classifications given in the monograph study by R.
Elgie (2012: 24), Serbia is listed as one of the 20 post-communist countries implementing
the semi-presidential system.

12 Itispossible to compare this situation with the early beginning of the Fifth French Republic
when, according to C. Skach, there was “one clearly observable symptom of constitutional
dictatorship” embodied in the president’s “packing the cabinet with non-party colleagues
rather than with representatives from the political parties” (Skach, 2007: 98). This is precisely
the case with the Prime Minister in Serbia.
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dependent judicial bodies (the High Court of Justice and the State Prosecutors’
Council) are elected by the National Assembly, which is then reflected in the
process of appointing judges and prosecutors. The latter is not only a hallmark
of the most recent time but it has also been a flaw in all legislatures since 2006.

4. Prospective national construction of the separation of powers

The main issue we are facing now is: whether the future constitutional change
can bring the pendulum back into balance and enable the establishment of a
parliamentary Government with a stable Prime Minister as a political leader, or
put differently, whether the existing formal framework should be preserved in
anticipation that in the future there will be an opportunity for alternating pre-
sidential and parliamentary phases without an authority overrun. It is difficult
to give an answer to this question which would completely satisfy the goals of
the separation of powers, since it is almost impossible to consistently defend one
model without neglecting political parties’ rules and a projection of their forces
in the future (Peji¢, 2016: 67-85). In addition to looking at potential solutions
through their formal expression, it is necessary to consider the possibilities
of a “living” constitution and political “game” that can be developed under the
same formal normative framework. The meaning of “political rules” in new
democracies is not the same as in Western European countries'® because they
are “fresh” and have fluid forms with changeable participants in the political
process (considering the pronounced tendency to choose leaders who can “create
and break” rules on their own).

Given that both models of profiling the head of state, the “parliamentary” and the
“plebiscitary” President of the Republic, can be found in European constitutions,
pleading for one of them should be based on arguments about the institutional
strength and the need for stability of the separation of powers in Serbia. If we
consider the existing circumstances in the national system pertaining to the re-
lationship between the two branches of political power, the legislative authority
has been more exposed to erosion of its functional power than it has been the
case with the executive authorities. This is supported by the absolute dominan-
ce of the Government in the process of drafting the law, whereby the National
Assembly has not used constitutional competences to strengthen its own posi-
tion as arepresentative and legislative authority. Not only did the government’s
bills far exceed the legislative initiative of the deputies, but the Parliament did

13 Karl von Beyme (2018: 41) opens a new view on Eastern European democracies as
“defective democracies”, in which danger arises “because the tradition of a sufficiently
established party system has not yet evolved”. In addition to Romania and Slovakia, Serbia
isa country where “the fluctuation of electors to which populist groups contribute threatens
to contribute to unstable party systems”.
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not put on the agenda the initiatives that came directly from the citizens (the
national initiative). Thus, the parliamentary majorities in all legislatures thus far
have made themselves completely dependent on governmental bills, as well as on
the executive action in general (and on the Presidential action in particular). The
parliamentary majority in the National Assembly has behaved “submissively”
towards the executive authority and it has respected, without reservation, the
Government’s proposals for implementing urgent law-making procedures (redu-
cing the time for discussion in the plenum and limiting the participation of the
parliamentary minority). This has compromised the parliamentary structure
and its power in two ways: firstly, by weakening the parliamentary opposition
and, second, by weakening the individual position of parliamentarians (MPs).
Consequently, a contextual legitimation of the National Assembly is gradually
decreasing due to the continued neglect of the parliamentary minority. There
has been no attempt to establish “the opposition days” or days reserved for mi-
nority bills, which may serve as a kind of “vent pipe” and an opportunity to hear
“a second opinion”, especially in favor of strengthening the functional capacity
of Parliament in relation to the Government.

On the other hand, the dominance of the Government in the legislative process
is obvious and, in a way, it is implied in the rationalized parliamentary system.
The main problem here is about exercising a function of the “real” chief execu-
tive: is it the Prime Minister or the President of the Republic? The next question
is also whether it is possible to establish a parliamentary balance when the
representative body has a monocameral structure. The bicameral assembly is
a good “proofreader” in the relationship between the Parliament and the Go-
vernment; it is an opportunity for “a second opinion” of the other house with the
capacity to reduce an executive political influence and ensure stability within
the legislative authority with an aim of pursuing legislative policy. The bicameral
structure of Parliament could protect the legislative functional capacity since the
Government cannot dominate, through its proposals and powers, at all stages
of the legislative procedure. Therefore, changing the structure of parliament
could be one of the factors for balancing power in the “plebiscitary” President
system. Thus, the constitutional construction including the bicameral Parlia-
ment, the Government, and the “plebiscitary” President could meet the needs
of the separation of powers in the theoretical point of view. However, from the
political point of view this institutional construction could be dangerous: the
second house can be a nucleus for the “plebiscitary” President domination if the
lower house would be won by the opposition.

The second possible change in the constitutional construction would be the
introduction of the “parliamentary” President with the aim of minimizing the
consequences of rationalizing parliamentarism and balancing the separation
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of powers. The head of state could be elected by Parliament and he would not
necessarily be the leader of the strongest political party. In this way, he can be
“a neutral arbiter”, leaving it to the Government to fully exercise its supremacy
of political action. If the National Assembly remains in its monocameral form,
there is a possibility to provide dual-structure representation within it. More
precisely, the electoral system might ensure a “duality” in the representation if
half of MPs are elected on a proportional basis and the other half on the basis of
the majority system. In addition to the programmatic representation, the_per-
sonal choice election should be introduced as an opportunity for balancing the
separation of powers through an alternative form of representation. It should
not necessarily be the purely territorial representation, but it could provide a
chance for expressing other opinions which are not automatically politically
disciplined and forced. Therefore, the relationship between the monocameral
National Assembly, the Government and the “parliamentary” President would
be appropriate for the constitutional construction in Serbia.

When it comes to the responsibility of the two constitutional branches, in addi-
tion to their accountability before the citizens as the original source of consti-
tutional power, it is important to introduce the concept of legal responsibility
(liability) of the head of state in the construction of the “plebiscitary” President.
In this respect, the current Constitution of Serbia has an inconsistent model,
indicating that the President of the Republic is accountable for “the violation of
the Constitution” to the National Assembly although, under the Constitution,
it is the Constitutional Court that is vested with the authority to adjudicate in
liability-related proceedings. However, as the final decision is made by a two-
thirds parliamentary majority, then it can be reasonably said that the political
responsibility of the President of the Republic has been (covertly) introduced
through “the back door”. Therefore, it is important to return this aspect of the
separation of powers to the legal meaning of this principle; to this effect, the
Constitutional Court or the Supreme Court in the state should be obliged to
decide on the legal responsibility (criminal liability) of the head of state.

5. Conclusion

Considering the constitutional period since the adoption of the 1990 Constitution
and the subsequent adoption of the 2006 Constitution of the independent Repu-
blic of Serbia until the present, it can be said that the state has gone through seve-
ral phases. In a relatively short time, we had two constitutions and experienced
several political transformations in the system of separation of powers, which
basically retained the hallmarks of semi-presidentialism. Although drawing
a line and making substantiated conclusion requires a longer constitutional
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and political experience, it is possible to make a cross-section of what has been
achieved and present some solutions for prospective constitutional changes. The
starting point should be sought in the mechanism (or mode) for balancing the
separation of powers, which should have a “safety valve” to overcome potential
conflicts between different political majorities. When tension in political power
relations escalates, one should use the “express pot” safety mechanism and find
an authority which has legitimacy to give a “second opinion”. In the traditional
parliamentary system, this mechanism can be found in the so-called “parlia-
mentary” head of state as a neutral arbiter in the political sense.

On the other hand, the so-called “plebiscitary” President cannot be a neutral
arbiter in the political framework of rationalized parliamentarism. With the
dominant Government and the powerful head of state, there is a real danger that
the National Assembly will be completely stifled “in the arms” of the executive
authority. The constitutional reality in Serbia is such that it has not been possible
thus far to clearly identify the institutional powerholders, but only the personal
holders of power. Thus, for example, the institutional position of the National
Assembly has heavily depended on the politicians in the position of the Prime
Minister or the head of state, involving an open process of personalizing power.
The “personalization” of power can be understood in two ways: firstly, as the
danger of overruling and usurping power, and secondly, as “creeping” instru-
mentalization of constitutional mechanisms by an exponent of the executive
power who embodies the personal authority and the power of a political party.

Therefore, it is important to think about restoring the power to the National
Assembly, which can be done potentially through a bicameral or dual-structure
and by envisaging instruments for its functional strengthening. A bicameral or
dual-structure would open up the possibility of mitigating programmatic or
political representation and introduce territorial or functional representation,
which would provide a “second house” opinion. In a situation where the head of
state uses his powers excessively, suppressing the National Assembly and the
Government with absolute personal and political authority, the solution may
be found in obtaining a “second opinion” of the majority supported by the citi-
zens, which does not necessarily have to be party-oriented. Also, the process of
distancing from the executive branch may include resorting to the Constitution
(constitutional provisions) and strengthening direct democracy by instituting
areferendum and by placing mandatory popular/citizen initiatives on the par-
liamentary agenda. The urgent legislative procedure, which is favored by the
Government despite its clear dominance among the parliamentary majority,
should be limited. Finally, it is necessary to establish the so-called “opposition
days”, when the parliamentary minority MPs would be able to present their
proposals and bills that may later be discussed in the plenary session.
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/JIp HpeHa Ilejuh,
PedosHu npogecop llpasHoz pakyimema,
Yuueepsumem y Huuy

YCTABHA PATMOHAJIN3ALIHJA IIOJEJIE B/IACTH - HA IIPUMEPY CPBUJE

Pe3ume

Ynpkoc mome wmo je npomeHuo c80jy U380pHY UGEjHY U NOAUMUYKY KOMNOHEHMY,
npuHyun node.Jie 8aacmu ocmao je yHoameHmaaHu npuHyun ModepHe ycmagHe
dpaycase mada uma Muuiseerba da je oeaj npuHyun ,ocmapuo”. Hakou caoma
peascoyujanuszma y Eeponu eesuku 6poj 6uswux coyujaaucmu4dkux 3emassa
JdoHeo je Hoge ycmasge Kojumd je ychocmaes/oeH cucmeM op2aHusayuje eaacmu
3acHO8aH HA nodeau 81acmu Kao memes/bHOM NpUHyuny npasHe dpcase. bpojue
akadeMcke pacnpase, Koje cy ycieduJe y KpamkKoMm 8peMeHCKOM UHmepseasy 0o
doHowera HOBUX KOHCMUMYMUBHUX akamad, 6uJe cy ycmMepeHe NpemexicHo Ha
oyeHy ,edpekama” napaameHmapHoz cucmema. Mehymum, najeehu 6poj Hogux
ycmasa onpedesuo ce 3a mpehu modes, mj. nosynpedcedHUYKU mun Koju je y
npoyecy demokpamu3zayuje nocmcoyujaaucmuykKux 3emasasd paseujao ceoje
ocobeHocmu napaJiesiHo ca npoyecom napaameHmapusayuje. Uma muuissersa da
Jje noaynpedcedHUYKU cucmeMm y KOMOUHAYUJU €A NPONOPYUOHAAHUM U360pUMA Y
HO8UM cucmemuma 6uo dobap KOMnpomuc usmehy ,Ho8ux u cmapux"“ noAUMUYKUX
eauma.

Pazmampajyhu kpamky ycmasHy ucmopujy Cp6uje o0 doHowersa 2pahaHckoe
ycmasa Peny6auke 1990. 200une, a nomom u Yecmasa npge camocmaJiHe Penybauke
2006. 200uHe, Moz.10 6u ce pehu da je dpiycasa npourna kKpo3 Heko1uko ¢asa. Y
pesamueHo KpamkoMm pazdobsby dobuu cmMo dea ycmasHa (hopmama u HeKOAUKO
noAumuykux mpavcgopmayuja y cucmemy nodesie 8aacmu wmo ce o0pasu/io
Ha peJ My no3uyujy wedga dpxcase koju je od noyemka 6uo npo@uaucaH Kao
“naebucyumapHu npedcednux”. /lakse, y ycmagHOM apaHicmMaHy nodese gaacmu
YUUMEHA je 3Ha4ajHa payuoHaau3ayuja napAamMeHmapusmay Kopucm e23eKymuse,
Wwmo je HacmaJo Kao nocieduya HU3a opywmaeeHux, NOAUMU4YKUX, eKOHOMCKUX
U coyuja/sHux 3axmesa, ynpkoc odcycmay Uckycmeda ca caspemeHom opmom
nodesie gaacm.

[Tumatse nped kojum ce cada HaaazuMo jecme: da au je nompebHO Meramu ycmagHu
OK8Up opz2aHu3ayuje eaacmu Koju 6u epamuo KAAmHoO y OKeupe pasHomexce
nap/ameHmapu3Mma jayarsem saade u eHoz npedcedHUKay GyHKYuju ,,noOAUMUYKO2
gohe” ezzekymuee uau mpeba ouysamu ¢opmaaHu OK8Up Koju U Hadd.be npyxica
MozyhHocmu 3a noaumuyKy aamepHayujy ,mMohu"ynymap usspuHe giacmu usmehy
npedcedHuka Penybauke u npedcedHuka Baade. C 063upom da cy o6a modesaa
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npoduaucarba gyHkyuje wega dpicase, ,napaameHmapHu” u ,,naedbucyumapHu
npedcedHUK", HaW1a c8oje ymemesvetbe y eBpONcKUM yCcmasuma, nieduparse 3a
jedaH 00 wux mpebasio 6u 3acHOBAMU HA Ap2yMeHMayuju 0 UHCMUMyyuoHA/HOj
CHasu u nompe6bu cmabuiHocmu ycmasHe saacmu. [loarumuyka peaaxnocm_y Cpouju
je makea da ce do cada HUCy Mo2u jacHO ymepdumu UHCMUmMyyuoHaiHu, eeh
€aMmo nepcoHaHu Hocuoyu eaacmu. Tako je uHcmumyyuoxaaHa nosuyuja Hapooue
CKYNUWIMUHE y 8e/UKO0j Mepu 3asucuid od 4a1aHo8a u npedcedHuka Baade uau od
HenocpedHo usabpaHoz wega dpicase, y3 0meopeHy 0nacHOCM nepcoHaausayuje
s/aacmu u npepacmarsay “ycmasHy dukmamypy”. Omyada je azHo pazmuc/6amu o
ycnocmassbary jakoe HapodHoe npedcmagHuwmasa y Auky Hapodue ckynwmute,
Wmo Modce bumu yyureHo Hajnpe Kpo3 weHy “bukamepaauzayujy” u ysoherse doma
3a “Opyz0 muuisberbe”, a NomoM U Kpo3 UHCmpymeHme 3a HeHo PYHKYUOHAIHO
jauarbe (npeko cHadxcerba 06.1UKa HenocpedHe deMoKpamuje, ychocmas./barbd ms3s.
0No3uyuUoHUX 0aHa U jayarbem uHduudyaaHe nosuyuje HapoGHUX npedCMasHuKa).
Jlakae, y3 3adpacasarbe popme “naebucyumapHoz npedcedHuka” HeonxodHo je
YyHemu bukamepa/aHy cmpykmypy napAameHma, koja 6u mozsaa da cmabuausyje
0JdHOCe Kako yHymap Jiesuciamuse, mako Uy 00HOCY npeMmd e23eKymusu.

KseyuHe peuu: Ycmas Peny6auke Cp6uje, Baada, HapodHa ckynwmuna, [IpedcedHuk
Penyb6.uke, nosynpedcedHuUy4KuU cucmem, nodeaa 81acmul.
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LAW AS A COMPLEX ADAPTIVE SYSTEM: PATH TOWARD
SELF-SUSTAINABILITY OF LEGAL FRAMEWORK

Abstract: The topic of the paper is the possible implementation of the
Complex Adaptive Systems (CAS) concept in the field of law. The CAS concept
rests on the existence of a dynamic network with many actors (individuals,
companies, states, and international institutions), acting simultaneously
and constantly responding to the behavior of other actors in the network.
The Complex Adaptive System is based on connections that are generated
by gradual induction of certain rules; thus, the newly established order is
not conditioned by a superior authority, but it functions as a self-regulated
one. The CAS concept is not hierarchical, but heterarchical. Unlike the hi-
erarchical structure, heterarchy is a structure that rests on a number of
centers of equal standing in the system. The heterarhical system does not
rest on the premise of fundamental unity, universal interests, and alike (as
common features of the hierarchical system). Instead, the heterarchical
system generates rules that cannot be observed and analyzed separately
from the application process. The ability of actors or agents to respond to
new challenges determines the adaptive character of this system. Applied
to the field of law, the CAS concept is especially important when the legal
situation at stake is prone to the change of the fundamentals on which it was
based at the outset. The actors of the legal relationship (viewed as part of
the CAS network) define mutual relations on the basis of the acquired expe-
rience resulting from the operation of the particular system. The Complex
Adaptive System has tendency to retain patterns that have proved to be
adequate and usable for a further process of self-construction of the order
in the system. The factors driving and enabling the connection within the
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elements of “law-oriented” complex adaptive systems are embodied in com-
mon values, principles and methods of interpretation. The paper illustrates
the application of the CAS concept by providing the example of convergence
among the agreements from the field of Foreign Investments Law (FIL).

Keywords: Complex Adaptive System; Autopoietic System; Foreign Invest-
ments Law.

1. Introduction

The Complex Adaptive System Theory attempts to understand the structure
and behavior of complex systems, focusing on the cooperative interactions of
individual components that give rise to unpredictable outcomes and events.
The opposite conceptis reductionism, based on the following presumption: the
problem at stake is divided into smallest parts and analyzed from small to the
most complex in order to respond to the posed questions. Complex systems are
non-linear in terms of consequences: i.e., the results of the interaction among
the parts of the non-linear system are not the sum of its parts. Furthermore,
this sum also differs qualitatively from the sum of the added parts. Unlike non-
linear systems, the linear ones are characterized by the situation in which cause
and effect have a clear causal relationship and scalable result.! In the non-linear
systems, collective actions on individual parts generate results which are diffi-
cult to predict.?

1 The issue of scalability of legal norms rests on the following premises. Law as a system
is based on the implicit notion that a legal norm is arbitrarily scalable, i.e. that a legal rule
can adequately regulate matters within its scope, irrespective of their size and frequency.
This unsubstantiated assumption leads to a partial overstrain of the law and corresponding
dysfunctions. The issue of scalability can be illustrated with the following example. In
customary international law, the compelling requirement of non-refoulement has emerged,
according to which a refugee at the state border must not be rejected or returned to the
home country. The application of this ethically inspired legal principle is possible without
serious obstacles and tensions as long as the number the refugees (in terms of magnitude)
remains acceptable to the receiving State. If this condition is no longer met (for example,
because of a civil war), there is a mass flight of a huge number of people, and the application
of the non-refoulment principle reaches its limits. In other words, the requirement of non-
refoulementis notan arbitrarily scalable norm of customary international law. The scalability
issue is relevantin many disciplines (e.g., engineering, information technology and logistics)
as a fundamental factor in the successful organization of production, transport and data
transmission processes. Regarding the law, there is a considerable research deficit on the role
and effect of scalability in legal discourse. See more in: Probst, T. Das Recht im Spannungsfeld
von Sprache, Geist, Gesellschaft, Wirtschaft und Technik: Gedanken zur Phdnomenologie des
Rechts.Zeitschrift fiir schweizerisches Recht. - Basel. -Bd. 136(2017), Halbbd. 1, H. 3, p. 289-315.

2 The complexity is the third step in the continuum describing the level of intricacy attached
to the issue concerned. The first one is the feature of simplicity (simple problems can be
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In non-complex systems, removing one element (which reduces the level of intri-
cacy of the observed system) does not fundamentally alter the system’s behavior
apart from that which directly resulted from the piece that was removed. Com-
plexity arises when the dependencies among the elements become important.
In such a system, removing one such element influences the system operations
to an extent that goes well beyond what is embodied by the particular element
that is removed (Miller, Page, 2009: 9).

2. Complex Adaptive System Theory

The application of the Complex Adaptive System Theory in the field of law has
itsroots in the teaching of Niklas Luhmann. He posits that one system is always
part of environment of the other one. People cannot exist without social systems
(Luhmann, Rechtswissenschaftler, 1984: 92). However, those systems do not
coincide. There are boundaries between them, produced by virtue of commu-
nication in the framework of the system concerned (Luhmann, Rechtswissen-
schaftler, 1984: 191 ff).

The law is seen as a subsystem of the social system functionally similar to other
subsystems, such as: politics, economy, education, etc. Law has the function of
stabilizing normative expectations (Luhmann, 2008: 94 ff). Viewed as a complex
system, law communicates in terms of binary code: certain fact is either legal or
illegal (Luhmann, 2008: 66-75). Legal communications are those belonging to
the system: they are unresponsive to the communications from different system
(weather forecast, political gossiping, or bribe). It is true that legal norms are
applied to situations which, as such, are not part of the legal system. But, it is the
law itself that determines what circumstances are relevant according to legal
criteria. Therefore, Luhmann describes the law as an operationally closed system
(Luhmann, 2008: 38 ff). Legal system is closed because every communication
refers to the norm which is, by definition, part of the legal system.

The “operative closure” of a system becomes possible because it can distinguish
itself from its environment. What distinguishes a form of communication so that
it is recognizable as belonging to the legal system? Luhmann’s answer is that
law can distinguish itself from its environment by judging it in order to make

solved and their outcomes predicted with great precision because cause equals effect); the
second one is “complication” (complicated problems contain a subset of simple problems;
yet, once resolved, they do not require further solving); the third one is complexity of the
problem. Simple and complicated problems are within the boundaries of cause equals effect.
The relationship between cause and effect in the discourse of complex problems is outside
the framework of the foregoing “cause-effect” relationship. See more in: Giudice, ]. M. (2016).
Through the Lens of Complex Systems Theory: Why Regulators Must Understand the Economy
and Society as a Complex System. U. Rich. L. Rev., 51, 7.p. 105.
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the distinction between right (legal) and wrong (illegal) as the differentiation
criteria. The unity of the legal system emerges from the following premise: all
communications within the system are related to the dichotomy of right and
wrong. Other systems have different core idea that forms the basis for commu-
nications with the system: economy is the system in which all communications
deal with value and cost; science is about true and false, etc. This very core
idea is a differentiation criterion for distinguishing the system at stake from
its environment formed by other systems.

Communications that are based on the legal/illegal dichotomy can be made by
anyone at any time and at any place. The boundaries of the law as a set of all law-
relevant communications thus run across all institutions and organizations. A
legal system reduces this complexity by using actions as the communication unit
(Luhmann, 1993: 74 ff). Namely, the legal system in a narrower sense comprises
acts that cause legal consequences. The content of the law is based on certain
acts: all subsequent operations of the law have to take into account the previous
communications (embodied in the communication unit-particular action). One
communication always connects to another. Many communications evoke new
communications relating to earlier communications within the system: e.g., a
courtresponds to the submitted complaint by instituting civil proceedings and,
in the end, the court “communicates” the judgment.

In the context of Luhmann's theory, law is viewed as an autopoietic system.
An autopoietic system is capable of reproducing and maintaining itself.? In the
same vein, the legal system viewed as a communication network has the abi-
lity to reproduce itself from its element. Therefore, legal system is labeled as
an autopoietic one: legality cannot be obtained from the environment outside
of the law as a whole (Luhmann, 1993: 69). In other words, the law reproduces

3 The word is composed of Greek words (“auto”= self and poiesis = creation, production).
The term was introduced by Chilean biologists Humberto Maturana and Francisco Varela to
define the self-maintaining chemistry ofliving cells. The concept has been applied ever since
to the fields of cognition, systems theory, and sociology. See: Maturana, H.R. and Varela, F.J.,
(1991). Autopoiesis and cognition: The realization of the living (Vol. 42), Springer Science &
Business Media. According to the authors, an autopoietic machine is organized as a network of
processes of production (transformation and destruction) of components which: (i) through
their interactions and transformations continuously regenerate and realize the network of
processes (relations) that produced them; and (ii) constitute the system as a concrete unity
in space in which its exist by specifying the topological domain of its realization as such a
network (Maturana, Varela, 1991: 78). The opposite of an autopoietic system is an allopoietic
system (allopoietic = made by a stranger’s hand), where the final result is different from the
system that produces it; an illustrative example is the car assembly line that delivers a car
different from the machines that produce it.
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itself in a recursive process where new system operations always tie in with
the network of own operations.

Autopoietic systems, including the legal system, are reflexive: they can ob-
serve themselves at work. They can direct their operations to prioritize their
own identities by using the guiding distinction that sets them apart from their
environment. Their identity is generated by self-observation. Mutatis mutandis,
within the legal system, the system boundaries are constantly self-monitored
and self-controlled by internal tools established by the legal system itself.

Since the legal system is concerned with norms, the separation between law
and other systems forming its environment is restricted to the normative one.
Cognitively, the legal system remains open (informational openness). Of course,
in the legal system, one can take note of what is happening in the world. But, the
system can only react to that with its own yardsticks.*

Today, in the field of jurisprudence, Luhmann’s systems theory is primarily in-
fluenced by Gunther Teubner. In 1989, Teubner elaborated his ideas of systems
theory as the basis of sociology of law (Teubner, 1989: 20 ff). He absorbed the
notion of the autopoiesis of the legal system. Thus, Autopoiesis and the auto-
nomy of the legal system are not simply the result of self-referential linking of
legal communications, but the recursive combination of results of connections.
Teubner’s view is that legalization of society always means the socialization of
law. This is not to be understood simply as an “interaction” between law and
the social subsystem, but as a dynamic cumulative process in which a “chain of
misreadings” is built, driving both systems forward in a dynamic of misunder-
standings. Legalization of society means that social phenomena (e.g. political or
economic ones) are re-read into the language of law and transformed into legal
phenomena and processed as legal realities. Socialization of law means that
new legal phenomena (formed as the result of “legalization” of societal ones)
are again perceived and reconstructed back in the realm of societal relations,
and so on. Teubner posits that interaction between law and its environment
(other subsystems, such as politics and economy) is an infinite process of mutual
reading of newly produced realities (Teubner, 1997: 24). He added the expla-

4 The normative separation (closure) and informational openness of a legal system can be
illustrated in comparison with the function of hospitals. Hospitals cannot abolish accidents
(the health care system is separated from the interior affairs bodies) but they must do their
best to take good care of the injured. Accordingly, for example, courtscannot print money
to compensate for the financial lost but they can resort to their own resources by awarding
damagesinresponse to a properly substantiated claim. The normative closure is not without
leaks: non-systemic communication forms the “noise” and potentially “irritates” the system
asawhole. Inlaw (especially in international law lacking the overarching authority), “noises”
could have political value and, as such, they tend to be transformed into the normative realm.
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nation regarding the “noise” and “irritations” in terms of Luhmann's approach.
The “noises” are the result of the clash of rationalities (labelled by Teubner as
“intrinsic logic”) peculiar for each subsystem (politics, economy, etc). Every
social sphere of action develops its idiosyncratic formal rationality, which is
in an indissoluble conflict with the rationalities of other areas (Teubner, 2007:
116). This conflict arises because the social functional systems are presented
as expansive: politics wants to politicize everything; economics endeavours
to economize everything; the law attempts to justify both, etc. This position
reflects the Luhmann's concept of the core idea as the differentiation criterion.’

3. International law as a complex adaptive system

The international legal system consists of many diverse components influencing
its evolution. The main feature of those components is their heterogeneity: states,
international organizations, international and national courts and tribunals,
non-governmental organizations, and individuals, which all differ in critical
characteristics. Therefore, the development of international law is a complex
process due to the number of contributors with non-identical (and frequently
quite opposite) aims, methods and origins. The international legal system is
generally a product of international relations and the continual formal and in-
formal relationships between the actors from political, cultural, scientific and
military spheres.

This reveals two important complex properties of the international legal system.

First, states, institutions and organizations are constantly re-defining their
aims in accordance with their own dynamics as well as the one relevant for
international discourse. Hence, international law norms create rules of conduct
that are by no means continuously scalable and linear.®

Second, the various classes of different autonomous components of internatio-
nal law indicate the heterogeneity of the international legal system’s actors. In
order to achieve any significant international legal development, the support of
the majority of states is needed. However, all states are legally independent and
their interests and aims vary. According to the complexity theory, this diversity
is not random; on the contrary, it is the result of the environment of the specific
system and the actions of other states. Consequently, it is plausible to posit that
international law is a decentralized system.

5 See more about differentiation criterion supra in part 2.

6 See more about scalability and linearity as the feature of legal norms supra in footnotes
1-2 and accompanying text.
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However, the application of the Complex Adaptive System Theory to internati-
onal law lacks some elements which are present in the national set of norms;
for example, what is the core norm of certain field of International Law? Ruhl
calls it a deterministic rule (Ruhl, 2007: 901). This particular issue could be
prevailed by adding more dynamic into the understanding of international law
as a complex adaptive system (using Teubner’s recursive feature of interacti-
ons between law and other subsystems). In order to be efficient, international
mechanisms and institutions should be governed as a complex adaptive system:
adaptive or decentralized governance is more suitable than the classical hie-
rarchical structures of the international legal order. In effect, by applying the
principles of complex adaptive systems to international law and its different
actors, institutions and forms, the system’s operational format becomes clearer,
which eventually enables to seek response to questions regarding the system
operative methods and goals. In terms of International Economic Law, there
is a huge number of international agreements with an overlapping object of
regulation which mutually influences their respective content, legal strength
and place in the hierarchy of legal norms; for example, EU members are obliged
to observe the EU rules as well as the rules generated within the framework of
the World Trade Organization.

3.1. International Law on Foreign Investments as
an example of a complex adaptive system

Like other social structures, International Law on Foreign Investments (ILFI)
has the qualities of a complex adaptive system.

First of all, ILFI was not introduced via some “grand design” or “major consti-
tutional moment” (Pauwelyn, 2014: 385) in a one-time endeavor; similar to
other legal disciplines, it emerged gradually from a series of steps. In a way,
this emerging path was incremental in the sense that no quant leap is observa-
ble from the up-to-date dynamic of ILFI development. The main vector for the
establishment and evolution of the substantive ILFI framework were Bilateral
Investment Treaties (BITs).” On the procedural side of ILFI continuum, there
was the establishment of the International Centre for Settlement of Investment
Disputes (ICSID), which provided legitimate and efficient forum for settlement of
investment disputes; however, it took more than two decades to make the ICSID
fully effective in terms of the number of cases resolved before the Center. The
result of this process is that ILFI is the result of overlapping, intersected and not
always visible motives, actors, processes and forms. In one way or another, the

7 AboutBITs and other sources of ILFI see more in: Sornarajah, M. (2017). The international
Law on Foreign Investment. Cambridge University Press.
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role of states, academic community, business circles and particular industries
influenced the content and format of IFIL as a fully fledged part of international
law. “There is no single creator, plan or deliberate design. Rather, it is large and
small steps, influences and interactions which together organically produced
and continue to drive FIL” (Pauwelyn, 2014: 378).

Consequently, it is plausible to conclude the following: ILFI is a decentralized
system. Unlike WTO or EU law, it is based on the network of bilateral treaties
(BITs), regional and multilateral agreements (such as ICSID), with the proper role
of customary international law, national legal systems, and insurance schemes
(such as MIGA). No unified driving political or economic force is beyond the
system. The diversification of substantive rules corresponds to the multiplicity
of procedural forums assigned with the task of resolving investment disputes
(e.g. ICSID, institutional arbitrations, ad hoc arbitrations). So, as other complex
adaptive systems, ILFI is not based on hierarchy but on interactions among
different subsystems (agreement, conventions) without the central authority.

Second, the cohesion inside of system exists alongside with the dynamism of the
system’s structure: ILFI is a non-static structure whose flexibility is reflected
in interaction among element of the system as such (agreements, custom inter-
national law, arbitral decisions, academic jurisprudence in the sense of Article
38 (1) of the Statute of the International Court of Justice). Cohesion is preceded
by connection. Connectivity is realized through principles contained in certain
clauses of investment agreement.? An illustrative example is the Most-Favored-
Nation (MFN) treatment principle. The foregoing principles enable internal
consistency of the system, and ensures that waves of change in certain part of
the system can reach other parts of the structure: for example, if the content of
one BITs changes, then the content of tertium comparationis as defined in other
BITs changes by virtue of a MFN clause. Several tribunals have held that MFN
clauses in the BITs, governing the disputes at hand, directly incorporated into
the basic treaty more favorable substantive investment protection from the
BITs between the host State and third countries. They, therefore, accepted that
investors covered under the basic treaty could directly rely on the more favo-
rable treatment granted to other foreign investors under their respective BITs.
(Schill, 2009: 519). The previous description adds plausibility of the conclusion
about the autopoietic nature of ILFI.

8 See more about Investment agreements in: Dolzer, R., Schreuer, C. (2012). Principles of
international investment law. Oxford University Press.
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4., Conclusion

Legal systems often display the key characteristics of complex adaptive systems:
decentralization as a guiding principle, accompanied with the lack of central
authority; gradual and incremental emergence; dynamics and flexibility of the
system; cohesion and regeneration of the system achieved through interactions
and transformations of its components. Accordingly, by applying the principles
of complex adaptive systems to international law system's operational format,
we can clearly identify driving forces, motives and possible development’s di-
rections. In terms of International Economic Law, there is a huge number of
international agreements overlapping in the object of regulation and mutually
influencing their respective content, legal strength and place in the hierarchy
of legal norms (e.g. EU members are obliged to observe the EU rules as well as
the rules generated in the framework of World Trade Organization). The un-
derstanding of the complexity theory foundations holds important lessons for
legislators and regulators. The creators of statutes, rules and regulations must
better understand the ramifications of complicated rules applied to a complex
system. Looking at these problems through the lens of the complexity theory
will give them a broader understanding of the complex problems they are trying
to solve. The very emergence, structure and internal interaction of elements of
International Law on Foreign Investments are an effective illustration of legal
framework showing the essential qualities of a complex adaptive system: itis a
decentralized system created in incremental and gradual steps, with interaction
of self-contained elements as the key generator of regeneration and transformati-
on of its content (legal rules); cohesion and flexibility are complementary rather
than opposite elements. The core features of ILFI justify the efforts of certain
segment of international law jurisprudence to accept (even counter-intuitively)
that fragmentation and decentralization are not always ostracized from the
legal discourse; in certain cases, the systems with those characteristics can be
more effective in the long-run.
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/Jp Ilpedpaz ljleemkoesuh,
PedosHu npogpecop,
IIpasHu ¢pakyamem, YHueepsumem y Huwiy

IIPABO KAO KOMIIJIEKCHH AJJAIITHBHH CUCTEM: I1YT
KA CAMOO/JP>KHBOCTH IIPABHOT OKBHPA

Pe3ume

Teopuja komnsaekcHux adanmugHux cucmema 6asgu ce Cmpykmypom u gyHKyuo-
HUCarbe KOMNJ/ekcHUx geHomeHa. KomnaekcHu cucmemu cy He-AUHEapHU Y
KoHmekcmy nocsieduya: pesyamamu uHmepakyuja uzmehy esemeHama makeoz
cucmema HUCY npocm 36uUp HUX08UX 8pedHocmu. [locMampaHo Kao KoMnaeKcHu
cucmem, npaso kapakmepuuie yHKYUOHUCArE Yy 6UHAPHOM MOdY: odpeheHu gpakm
je npomugnpagaH uau je npasHo 8a/baH. Ynpaso ce jeduHcmeo npagHoz cucmema
3acHusa ce Ha csaedehoj npemucu: cee uHmMepakyuje yHymap npasHoz cucmema
cazsaedasajy ce Kpo3 npusmy npomusnpagHocmu uau cazAacHocCmu ca HOpMOM.
Jase, komnaekcHu adanmugHu cucmemu Cy aymonouemuyHu y cMucay da cy
cnoco6Hu da ce penpodyKyjy u odpicasajy mehycobHum unmepakyujama. Kako u
npaso kao cucmem uma mo2yhHocm da ce npenpodyKyje u3 concmeeHux esiemeHama,
Modice onpasdaHo 0a ce okapakmepuule Kao aymonouemu4Hu cucmem; Haume, cyo
0 cazaacHocmu odpebheHe YurbeHuye ca NPagHOM HOPMOM He Modce dd ce 06e36edu
u3 ducKypca Koju je eaHnpasHu. Y konmekcmy mMehyHapoOdHo2 npasa, He208 pas3soj
Jje KomnsekcaH npoyec y Kome yyecmayjy pazauyumu akmepu ca HenodyoapHum
uHmepecuma. MehyHapodHo npago uma dee kKapakmepucmuke Koje 2a 4uHe
CA0XHCEHUM CUCMEMOM Yy KOHMEKCMy meopuje KoMN/AeKCHUX adanmugHuX cucmema.
Ilpso, npasusa mehyHapodHoz npasa HUCY AUHEAPHA U CKAAABGUAHA Y NPUMEHU.
/Jpyzo, pazauuume He3agucHe KOMNOHeHmMe MehyHapodHoz2 hpasa uHouyupajy
XemepozeHocm ke208ux akmepa. Y cka1ady ca Hanped HagedeHUM, onpasdaHo je da
ce 3aK/by4u da je mehyHapodHo npaso deyeHmpaau3osauu cucmem. HaycmpamugHu
npumep KoMn/aeKcHo2 adanmueHoz cucmema u3 kopynca mehyHapooHoz npaea je
MmehyHapodHo npaso cmpaHux uHgecmuyuja. OHO Huje HacmaJo Kao pesysamam
“kposHe 3amucau” 8eh je Hacma.o Kao pesysamam He-xujepapxujcke uHmepaxyuje
usmehy pasauvumux esemeHama (cnopalymu, KOHeeHYuje, MehyHapodHe
opzaHu3ayuje) 6e3 8pxoeHoz2 aymopumema; dak.e, deyeHempaau3osaHo je. [ipyeo,
Koxesuja yHymap ogoz cucmema 6asupaHa je Ha noge3aHocmu Kojy o6e3zbehyjy
npuHyunu nonym npuHyuna Hajnosaauhenuje Hayuje. Cmoaa 60/6e pazymesarse
meopuje KoMnaekcHUX adanmueHux cucmema onpasdaea cmas da y oopeheHum
cumyayujama gpazmeHmupaHu u 0eyeHmpaau3o8aHu cucmemu mMo2y 0y20po4Ho
da 6ydy edpukacHuju He2o OHU KOju makee 0COOUHe HeMajy.

KmyyHe peuu: meopuja KoMn/aekcCHUX adanmugHuX cucmemd, aymonouemuyHu
cucmem, mehyHapodHO npago cmpaHux uHeecmuyuja.

73



74



o i OPUT'MHAJIHU HAYYHHU PA/],
Jacek Jaskiewicz, PhD doi:10.5937 /zrpfni1984
Assistant Professor,

Faculty of Administration and National Security,
The Jacob of Paradies University, in Gorzéw Wielkopolski,
Republic of Poland
UDK: 341.217(4-672EU):340.12 Petrazycki L.

Pao npumsen: 24.09.2019.
Paod npuxsahen: 17.10.2019.

EUROPEAN COHESION POLICY IN LIGHT OF LEON
PETRAZYCKI'S CONCEPT OF LEGAL POLICY
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original assumptions, focuses on the social and economic legal actions
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with the idea of the real acceptance of the law, understood by the author as
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and confirmed in a social practice. Petrazycki was the first law theorist
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1. Introduction

The science or practice referring to intentional and rational use of law in or-
der to realize certain social aims would not be possible on the grounds of the
views of natural law. The legal norms were given or at least discovered by the
legislator, who neither created nor foresaw their long-term impact. However,
the ideals expressed in the natural science (e.g. the works of Grotius, Helvetius
or Montesquieu) allowed to evaluate the positive law and occasionally indicate
the directions of its transformation.

The beginnings of the study of the causative, positive action of law should be
soughtin the Enlightenment, and the formation of the concept of rational and sci-
entific action of law in positive philosophy. It was the positivists who claimed that
the experience, science and the law were to serve the use and adaptation of the
world to the will of man. Positive philosophy abandoned contemplation in favour
of active action and improvement of reality and proposed a wide programme
of practical actions based on systematic and scientifically verified knowledge.
Like in Comte’s adage - savoir pour previor, the benefits of this knowledge were
to foster social progress. The society of the future was supposed to be rational
and thus good and happy, as social life was supposed to be programmed and or-
ganised by science that would be objective and free from subjective restrictions.

It was especially Utilitarism that emphasised the empirical, scientific founda-
tions of law. Thus, it was ]. Bentham that is considered to be a pioneer of the
concept of legal policy, as he underlined the causative and motivational functions
oflaw in implementing the overall objective - providing maximum sum of happi-
ness to the maximum number of people. However, it was Leon Petrazycki who is
considered to be the actual founder of the concept of interdisciplinary science,
comprising in its content and range nearly all significant aspects of functioning
oflaw he specified as legal policy. Innovation and multitude of dimensions in his
programme was an original, controversial and - above all - unknown phenom-
enon for many of his contemporaries, who functioned in different cultural or
linguistic circle. It was also due to his personal and scientific peregrinations, as
Petrazycki, unlike any of his contemporary prominent lawyers, had been entan-
gled in the twists of history of the Central and Eastern Europe at the turn and
early years of the 20th century (Podgorac, Petrazickis, Kojder, 2010:7 et seq.).

Petrazycki’s concept, based on original and own assumptions, was ahead of its
times and focused on the social, non-invasive legal actions fostering the general
social prosperity. This perspective shows the convergence of the solutions pro-
posed by Petrazycki with the EU’s development policy (cohesion policy), which
is one of the most important EU policies. The objectives, assumptions, sources
and conditions of the EU development policy, located at the junction of tradi-
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tionally understood law-making, law application, social and economic policy,
are surprisingly similar to Petrazycki’s legal policy programme. The next part
of this paper focuses on the subject of these relations.

2. Assumptions and objectives of Petrazycki’s legal policy

Petrazycki’s legal policy concept appeared in one of his earliest scientific works
written and published in Berlin in 1893 and 1895 (Petrazycki, 1893, 1895). The
analysis of the rules of the distribution of income between the owner and the
bona-fide holder as well as the division of dowry under the Roman law led Pe-
trazycki to conclude that legal regulations are strictly associated with politics
and economic practice of the Roman Empire and the motivational function of
law. The key to formulating the foundation of the new discipline turned out to
be Petrazycki’s observation that the solutions adopted by Roman legislators
were solely the result of the impact of environmental phenomena or external
pressure on jurisprudence and not the outcome of conscious legislation. Pe-
trazycki, in a way reversing the perspective of the relations analysed, indicated
the possibility to consciously enact such a law whose validity would produce
real effects, planned and intended by the legislator: mental, social, economic or
other (Kojder, 2006:338).

What is more, and proves the uniqueness and primacy of his concept, Petrazycki
claimed (and aimed at proving it in his further works) that it was possible to
create science whose focus would be learning all the aspects of psycho-social
operation of law. According to Petrazycki, such a wide and multifaceted disci-
pline required changes in the practice of contemporary sciences: jurisprudence,
ethics, psychology, sociology and methodology. Petrazycki devoted nearly all
his later works to this task.

The essence of legal policy issues, as Petrazycki wrote in “Introduction to the
teachings of law and morality”, was supposed to consist in “scientifically sound
anticipation of the consequences to be expected in the event of the introduction
of certain legal provisions and the development of rules whose introduction
into the legal system would give rise to certain desired effects” (Petrazycki,
1959:13). The mission of the future science, on the other hand, was to “conscio-
usly lead humanity in the same direction which it had hitherto followed on the
path of unconscious empirical adaptation, as well as to properly accelerate and
rectify the pursuit of the “great luminous ideal of the future”, namely “the ideal
of love”(Petrazycki, 1959:16).

Petrazycki’s acceptance of the psychosocial conditions of existence and operation
of the law (realism, psychologism) as the foundation of his concept of law policy
led him to question and reject the positivist paradigm of legal sciences, which
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required the construction of a new theory. In Petrazycki’s concept, law was of
substantial nature: attributive-imperative. According to Petrazycki, law and
morality complemented each other, even though Petrazycki claimed that more
complex nature of legal norms contributes to shaping social attitudes to a much
greater extent than morality does (Babb, 1937:793). The power of motivational
pressure, according to Petrazycki, stemmed from the fact that “the sense of duty
ofaction in the human psyche was accompanied by the conviction that someone
is entitled to these actions, even though they constitute realization of a duty.”
According to Petrazycki, this additional motivational pressure did not occur
in morality, whose casual function he perceived to be of a lesser importance
(Gizbert-Studnicki, Pteszka, Wolenski, 2016: 556 et seq.).

From this point of view, enacting legislation with a specific content caused
certain legal experience in the human psyche, which in turn resulted in the
emergence of certain social attitudes and behaviours, not only individual ones.
For Petrazycki, the educational function was socially integrating, allowing in-
dividuals to adapt better in the increasingly larger groups, as well as fostering
cultural or civilizational progress. In such an approach to the function of the
law, the legislative activity should not be limited to ordering or prohibiting
such conducts, but having such influence on the addressees of the law that the
implementation of the factual situation assumed by the legislator has become
their preferred action due to the dispositions imprinted by law in the human
psyche in various cultural conditions (Frieske, 1975:128).

Petrazycki criticised the definitions of law rejecting the classic understanding
of positive law and allowing the existence and validity of law he specified as
intuitive law, which - being as substantial as positive law - did not contain the
image of normative facts in its content, and thus neither in the content of the
psychic experience of an individual (Petrazycki, 1960:238). Petrazycki sugge-
sted the need to distinguish between official law and unofficial law in this place.
In this concept, the official law was the law made and applied by the state, its
bodies and institutions, as well as the law of “individuals” developed outside
the scope of influence of official law (Timoshina, 2018/2:122). The official law
took priority and - referring to the modern data dictionary - had stronger legal
effect (Petrazycki, 1960: 302).

Petrazycki, who believed in ethical and social progress of humankind and was
inspired by the theory of evolution and Darwinism, claimed that individual
adaptation to life by a human being (similarly to other species) had taken place
due to unconscious association of the repetitive emotions (impulses). As itis in
the case of organisms avoiding harmful substances, he believed that stimulating
those processes was supposed to lead to a better social adaptation of human
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beings and, consequently, progress of mankind (Gorecki, 1975:118). According
to Petrazycki, the ultimate developmental aim of the human psyche was the
love ideal. Similarly to Kant, or maybe Kant-inspired, Petrazycki believed in
progress and solidarity of species. Thus, law making activity constituted only
a measure necessary to realize the overall aim which the other, instrumental
aims are subordinate to.

This process, according to Petrazycki, has so far been spontaneous, although
its result was the cultural and ethical progress, different in every historical
period. In Petrazycki’s projection, the realization of this ideal and the eradi-
cation of individual egoisms was to result in the disappearance of legal and
moral norms (Petrazycki, 1939:20). Thus, law and morality were necessary
to Petrazycki only due to inadequate adaptation of human psyche to the real
social relations. Hence, scientific legal policy was only to serve rationalization
and acceleration of the adaptation processes in the period of transition in order
to eliminate social costs of the evolution, carried out in a spontaneous manner
so far (Timoshina, 2018/1:40). He emphasised at this point that the legal policy
has to take into account the achieved level of social development and the legal
system it is supposed to function in, thus rejecting the possibility to formulate
ahistoric laws and statements.

3. Legal policy by Leon Petrazycki vs. EU development policy

Originality, or even oddity or utopian nature of Petrazycki’ proposal, as well as -
first and foremost - the fact his most important works were written in Russian,
contributed to the fact that his ideals were not properly recognised, even though
the idea itself and the concept of legal science have been given consideration.
In post-war Poland, although containing social proclamations close to socialist
ideals, Petrazycki’s proposals did not gain approval and were not included as part
of official doctrine. This was due to the fact that the doctrine, leaving ideology
aside, was based on the positivistic law understood as a standard expressed in
the text, established by an entity equipped with legislative competence, subject
tounconditional execution secured by a sanction. The doctrine which had been
in force for years primarily emphasised the hierarchical structure of law, inse-
parably connected with the authorities and organisation of the state structure.
In such an approach, the construction of the system of law was a direct deriva-
tive of the hierarchical structure of power and the legislative measure of the
authorities which in the extreme form constitute the only normative authority.

In the hierarchical and monocentric concept of power, the rule of law policy is
to be based on the creation of legal norms aimed at achieving the goals set by
a rational legislator. In a typically positivistic approach, a rational lawmaker is

79



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

a lawmaker who selects proper means for the assumed aim due to possessed
knowledge and assumed preferences. In this model, the theory of application of
law was of ancillary nature and was strictly correlated and subordinate to law
making policy (Wroéblewski 1979: 127; Wréblewski, 1985:50).

Such an approach, stemming from the traditional legal positivism, had been
reinforced in the post-war period to such an extent that it also constituted
the foundation of political transformations, and it seems to correspond with
the common, social reception of the process of law making. Also, the doctrinal
characteristics of the sources of law system expose the systematic and nor-
mative aspect of hierarchy, which in turn is related to institutionalisation and
formalization of the law-making process. This hierarchical organisation of the
system contains the assumption that the acts in the law of a lower degree must
be included in the content of the acts in the law of a higher degree, and may not
be inconsistent with them either in terms of form or content. In terms of hierar-
chy, the highest act in the legal system is obviously the Constitution, adopted
in a special mode and, once the qualified requirements are fulfilled, providing
a primary and undoubtedly the top source of law in the system’s hierarchy,
pursuant to the adopted assumptions.

The Polish Constitution of 1997 contained a comprehensive catalogue of the
authorities entitled to make the universally binding law and the sources which
this law may originate from. The constitutional reform strictly limited and cla-
ssified the catalogue of sources of the universally binding law in terms of both
the forms of the acts and the legislative entities, successively and hierarchically
specifying them as the Constitution, ratified international agreements, legisla-
tive acts, and lower executive acts (regulations) issued for their implementation
on the basis of statutory authorisation.

However, due to globalisation phenomena and the convergence oflegal cultures,
specifically following Poland’s entry into the EU, such an approach proves ina-
dequate or insufficient to diagnose and solve the contemporary issues. Although
the concept of Montesquieu’s “mouth of law” is reflected in the views of domestic
legal scholars, it does not withstand rational criticism nowadays, in the era of a
clash of different legal cultures in the conditions of progressive inflation of the
worsening quality of written law. As the written law is unstable, all too often
ambiguous and not clear enough, it is more and more difficult for the entities
applying the law to refer only to the wording of the texts and the reasonable-
ness of the actual legislator. It is currently assumed that the concept of rational
legislator constitutes idealization indicating a model of institutional legislator
adopted in a given culture and recreated by an interpreter - an entity applying
the law pursuant to the rules adopted in the interpretation process and not the
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model originating from the actual legislator. In the face of commonly known
phenomena (inflation of written law and the crisis of legislation), these patterns
are increasingly determined by practice and, to the greatest extent, by doctrine
and jurisprudence.

Such phenomena and the accompanying collisions or tensions result in updating
atleast some elements of Petrazycki’s concept. The EU developmental policy was
probably the most distinctive field where the classic doctrine of positive law
has been tested and where new content has been assigned to Petrazycki’s ideas.
This policy, being one of the most significant and capacious in terms of content
of the EU policies, combines the legal, economic, financial and other elements
linked by a common goal - stabilization or improvement of the existing state of
affairs by means of various instruments (Birkland, 2011:8). Development policy
is strictly connected to the common social and economic EU ideas.

The significant features of development policy are its complexity, multimetrics
and deliberateness. EU development policy refers to the social legitimization of
power, consisting in communication between various entities jointly developing
and implementing its aims, tasks and institutions. The instrumentalism (a cha-
racteristic feature of the previous solutions), based on social engineering and
the so-called hard law, has been replaced with the quest for social justification
for legislative decisions and various types of regulations included in soft law,
referring to the basic principles of the functioning of the European Union: par-
tnership, solidarity and equality.

Itis characteristic for the sources and implementation of aims and instruments of
the development policy to introduce - next to the classic legal solutions (statutory
law) and the corresponding means or legal instruments based on the standard
relation of power (administrative relation), reconciliatory solutions (agreements,
contracts) applied in modern administrative models using open models of con-
sultation and coordination (OMC) and multi-level governance (Craig, 2006:191;
Hooghe, Marks, 2001:108). Some of these solutions and instruments also apply to
local regulations, which means that applying law in this field requires not only
dealing with difficulties characteristic for the acts of law located on the border
of the EU and domestic law, as well as public and private law, but also breaking
the routines and habits characteristic for the continental law doctrine.

4. Softlaw as a source and instrument of development
policy compared with the continental systems

The cohesion policy law model adopted by EU is of mixed nature (including
integration and harmonisation). Integration, understood as an exclusive and
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universal nature of EU legal norms, is achieved through establishing univer-
sally binding legal acts (statutory law), developed by soft legal regulations.
The European Union’s development policy acts, however, contain elements that
are characteristic of the harmonisation model, allowing the coexistence of two
normative systems but in a non-conflicting and complementary way. The in-
struments playing an importantrole in realizing the aims of development policy
and at the same time harmonization of various legal systems or doctrines is the
so-called soft law. Soft law is considered to comprise the standards (norms) of
conduct which are not binding in principle but may have practical effects; those
are the rules and principles of conduct contained in acts which are not attri-
buted formal and substantive binding force but which have certain (indirect)
real legal effects (Snyder 1989:267; Wellens, Borchardt 1989:267). Soft law is
characterized by alower level or degree of the legal binding force than common
law (statutory law) but it has a higher force than the rules which do not have a
binding characteristic at all (de Melo Cartaxo, 2017).

In the EU law, the establishment and development of soft law is associated with
the implementation of treaty principles, specifically the principles of subsidiarity
and proportionality. The existence and effectiveness of soft law instruments lies
in the fact that they can modify the operation of public institutions and bodies
and thus provide a more efficient or cheaper alternative to traditional legislation.
Moreover, with reference to the traditional instruments, they are less exposed
to collision with the interests of a member state in the spheres considered
sovereign for various non-legal reasons (Stefan, 2008: 2). In such an approach,
soft law is largely based on negotiations, dialogue, facilitation, acceptance and
persuasion, instead of enforcement of the law by entities equipped with formal
or real instruments of power.

The concept of soft law contains the following features of policy and law, so
desirable today: speed, efficiency, local and non-institutionalised initiatives,
social or civic legitimacy, diversification of the sources of knowledge, effecti-
veness based not on coercion but acceptance or authority as the elements of a
mechanism leading to a fuller and more natural participation of civil society in
global governance.

In order to grasp the phenomenon of soft law, its functioning with reference to
the related statutory law seems of particular importance. Hence, three functional
aspects of soft law can be analysed: 1) soft law as a standard preceding esta-
blishing and functioning of the statutory law (pre-law function); 2) soft law as
a normative functioning in parallel or next to the classic law making (para-law
function); and 3) soft law as a standard complementing legislation (post- law
function; Senden, 2004:118).
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The first of the distinguished functions is related both to the process of con-
sultation and study of the need to perform any strictly normative (statutory)
amendment and, in connection to feasibility of soft law application, in a certain
way paving the road for a formal act in the law. The post law-function of law is
realized through those soft-law instruments adopted in order to complement
and supportboth primary and secondary EU law. The most innovative, however,
is the para-law function of soft law, in which the soft instruments replace, rather
than support, the classic law making.

Normativity and validity of soft law is a challenge for international and EU bodies
and institutions, specifically the ones functioning in the continental law system
(statutory law), as they do not comply with either traditional hierarchical princi-
ples of exercising public authority or with the formal legitimacy of law making.
They also constitute a new situation for the model of law application, specifically
judicial control, and thus indirectly for the doctrinal concept of the rule of law.

There are many acts in development policy that can be considered soft law.
These are, in particular, recommendations, communications, and guidelines.
Some of these acts also appear in domestic legislation. These are, for example,
the partnership agreement and the guidelines and documents for the imple-
mentation of operational programmes applicable to the distribution of EU aid,
the validity and application of which (also to relations other than the classical
framework for the application of internal legal acts) are permitted by doctrine
and jurisprudence. In doctrinal characteristics, the relation between soft law
and national statutory law is based on the same assumption that is applied in
the doctrine of EU law of weaker application and conditional binding force of
soft law as a standard fulfilling socially useful functions, and cannot interfere
axiologically, praxeologically or in terms of the content with the standards of
“hard law”.

It should be noted that pragmatics and flexibility of this formula, contrary to the
first impression and proved by the case law, sometimes secure the situation of
individuals in a better and more effective way than the statutory guarantees.
This example proves the actual existence of soft law in the domestic system, as
well as the classic Kelsen’s constitutional formula becoming obsolete and the
role of practice growing at the same time. This is due to the fact that the classic
doctrine does not cope with the progressive inflation of the statutory law, incre-
asingly casuistic in form and in many acts reminding the quality of internally
binding law due to the departmental mode of development and proceeding.
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5. Conclusions

The concept of legal policy is based on the assumption that establishing and
applying the law is a deliberate and rational activity. Leon Petrazycki, the ma-
ker of the scientific approach to this policy, believed it is possible to create law
leading to effective realization of the economic and social aims assumed by the
legislator. Petrazycki began the discourse on the possibility to construct the
science that would formulate, organise and justify the statements or directives
rationalizing and optimizing the law-making processes and law application.

In his opinion, the basis of the planned discipline was to be the fullest possible
understanding of the causal action of the law. Such knowledge was supposed
to constitute the basic content of that science. Legal policy, similar to other
social sciences, should, as Petrazycki emphasized, accumulate the knowledge
on the rules of effectiveness of predictions concerning the effects of specific
law making, using empirically acquired knowledge concerning the causal and
consequential action of law.

The innovative and monumental nature of Petrazycki’s scientific programme was
ahead of the times when the scholar worked and wrote. Although Petrazycki’s
ideas are over halfa century away from the beginnings of European Union polici-
es, itis astonishing how much of his thoughts can be found in the assumptions of
the EU development policy. There are significant correlations between the legal
assumptions and development policy. It is due to the fact that both policies are
characterised by voluntarism, optimism and consideration for the complexity
of the form and impact of law. The aim of both policies is to achieve the result
consisting in stabilization or improvement of the existing state of social issues
using the legal or economic instruments.

For Petrazycki, legal policy was a practical - not only descriptive - science. Ra-
tionality, viewed from the scientific perspective, was not only a method but
the nature and destiny of human beings, who were supposed to use science in
their pursuit of perfection regarding themselves and the surrounding world.
Rationalization of making and applying law through scientific cognition (thus,
the legal policy) was a social programme in which exposing the nature of the
world through science served its positive transformation.

Petrazycki was not the only one who wished to use law for macrosocial aims.
In the next decades, various ideas and programmes specified as minimalistic,
non-axiological legal policy constituting an element of social engineering even
gained negative meaning due to the fact that it was using law making for purpo-
ses contrary to the assumed ideas (which was especially common in totalitarian
states). Such connotations were completely incongruent with Petrazycki’s ideas.
Policy of law, as Petrazycki understood and presented it, was connected with the
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social and individual acceptance of law, understood by the author as a certain
real socio-psychic experience approved in individual experience, and confirmed
on asocial scale - the practice rooted in axiology. Petrazycki acknowledged and
emphasised the multicentric nature of the sources of law and the necessity to
acknowledge in its content (especially the so-called official law) the local cul-
tures and the economic aspects which motivate and rationalize the law-making
process.

Petrazycki’s vision was never realised; however, some of its aspects and in-
tentions are reflected in the policy perceived as certain economic, legal and
social form of legal policy. Yet, while Petrazycki’s aim was to build a theory of
psychosocial operation of law meeting the methodological requirements of a
modern scientific discipline, aimed at stimulating human actions for macro-
social purposes, the development policy is pragmatics - a set of institutional
actions carried out at various levels and by various entities, using political,
legal, economic and even psychological instruments sharing a certain common
universal idea (either close to or convergent with Petrazycki’s idea). To some
extent, it is a practical answer to Petrazycki’s social, humanistic programme,
strongly based on economic phenomena, which was supposed to be not only
scientifically developed but also practised.

The instruments of development policy that are equipped with a normative
feature (soft law), not complying with the classical definition of positive law,
fit well into Petrazycki’s characterisation and typology of law forms. Soft law,
constituting important causative instrument and the source of development
policy norms, should be considered such a standard. This is because soft law
is considered a phenomenon of increasing social significance, competing with
or at least complying with the laws of the state. A characteristic feature of soft
law is its particular flexibility and capability for environmental adaptation, thus
enabling resolution of conflicts or issues in a manner adequate to the specific
needs or problems.

As shown by the experience of the West European states, as well as of the United
States, soft law is the result of a real dialogue to a greater extent than statutory
law and, at the same time, the medium of communication between the decisi-
on-makers, law enforcement bodies (primarily the courts) and the addressees
of legal norms. Without losing the substantive and formal connection with the
statutory law, soft law does not constitute an independent source of law. It is
realistically understood ius positivum, located between the official law and the
social practice.

Positivity of soft law as a real phenomenon does not result from the fact of
its establishment but, first and foremost, from its application and perception.
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The concept of validity of soft law combines the normative and realistic aspect
(validity in terms of its establishment and effectiveness). Therefore, the use of
soft law is decisive for its application which, leaving aside the psychologism of
Petrazycki’s concept, underlines the realistic dimension of the functioning of the
law. Thus, soft law is characterized by reality, flexibility, pragmatics and social
usefulness, as the law perhaps most fully realizing the idea of communication
between the objective/normative approach to law and the institutionalised
forms of law.

In this light, the actual test for the functioning of soft law is not only its normati-
vity, assigned to statutory law, but its real social functioning. By its very nature,
development policy is not strictly the domain of the legislator (or sovereign,
especially the monocratic one) but a field where normativity is created mainly
by consensus between the various social actors in the community, whereas its
application and observance results from conviction or persuasion rather than
enforcement.

Both policies assume the possibility of a cause and effect operation of law in
the social space and implementation of projects on a social scale (volunteerism,
social engineering) originating from the formal legislator (official law, accor-
ding to Petrazycki, i.e. treaty law and statutory EU law) in the perspective of
the norms assimilated and applied by individuals (intuitive law, according to
Petrazycki, i.e. soft law) without the need to apply sanctions or coercion. Despite
its economic and pragmatic or even consumerist direction, development policy
of its source (including soft law) is permeated with Petrazycki’s ideals: decline
of regulations and imperative norms secured with state coercion; replacing the
official law with intuitive law; general social or local practice based on useful
habits stimulated or directed by motivational, pragmatic or economic costs of
establishing and executing the law.

The relations between this concept and the social and economic costs of making
and enforcing the law also indicate such conditions of development policy. It is
widely known that conciliation mechanisms and instruments bring greater social
benefits than the arguments of order and strength, especially in the long-term
perspective. To a certain extent, the proposal of development policy instruments
is close to the concepts based on autopoietic systems or communication con-
cepts characteristic for the societies of mature civic democracy, where the law
functions not only as an effect of instrumental and technical action but also as
a process of free and equal communication between various institutions and
social groups.

If the process of constitution of the development policy is perceived as a “dia-
logue” between the formal legislator and the addressees as entities equipped
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with communication rationality, it is soft law that constitutes an instrument of
dialogue aimed at rationalisation or optimisation of assumptions and solutions
adopted in the statutory law. In this vision of communication, the legal instru-
ments of this policy cannot be perceived as an unconditional, authoritarian
command to act or not to act, but as a medium by means of which conventions
agreed in social dialogue are created and implemented, as modelled on the
ahead-of-its-time ideas of Leon Petrazycki.
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/Jp Jayek Jaskuewuys,

Jloyenm,

®akyamem jasgHe ynpase u HAYUOHaAJ/1He 6e36edHocmuU,

YHueepszumem Jakub od Paradiza, Gorzéw Wielkopolski, Peny6auka [osscka

EBPOIICKA KOXE3UOHA II0/IMTHKA Y CBET/1Y KOHLJEIITA
ITPABHE IIOJIMNTHKE JIEOHA IIETPAKHIIKOT

Pe3ume

Konyenm npasHe nosaumuke Koju je 3a208apao no3Hamu meopemuyap npasa
Jleon Ilempasxcuyku (/leon [lempazyyku) Ha noyemky 20. geka, 3aCHOBAH HA
OpUSUHAIHUM NPEMNOCMAasKama aymopa, Novued Ha 0pyumeeHuM U eKOHOMCKO-
NpasHuUM aKkmugHoOCmMuMa Koje cy ycmepeHe ka nocmu3arsy onuimez dpyuimeeHoz
npocnepumema. [lpagHa nosaumuka 6u/a je CMpUuKmMHO no8e3aHa ca uoejom
cmeapHoz hpuxeamarsa 3aKOHA, KOJjy aymop cxeama Kao cheyu@du4yHo coyuo-
NCUXUYKO MEHMAJ/HO CMmarbe, Koje je NOMKpen/b€HO JAUYHUM UCKYCmeoM U
nomespheHo y dpywmeeHoj npakcu. [lempascuyku je npgu meopemuyap npasd Koju je
JacHo Hazaacuo 3Ha4aj suwecmpyKux npasHuUx u3eopa u eKoHoMcke npupode npasa,
Kao U HeonxodHOCM 0d ce NPABHUM cadpHcajumMa npenosHajy u npusHajy pasaudumu
Jjesuyu u nokasHe kyamype. 08aj KoHyenm npagHe noaumuke, Koju je daieko ucnped
epemeHa y Kome je [lempascuyku xcugeo, caopicu MHO2a KOHBEP2EHMHA pellerba
ca jedHoM 00 Hajea)cHUjux e8poncKuUX NOAUMUKA - KOXe3UOHOM noaumukom EY.
Lumesu, npemnocmaske u u380pu e8poncke KOXe3uoHe N0 AUMUKe, Koja hpedcmas.ba
mauky ee3usarba usmehy mpaduyuoHaHo cxeaceHo2 3aKOH00a8Cmaa, NpuMeHe
npasa, u coyujasHe U eKOHOMCKe no/aumuke, usHeHahyjyce cy cauvHu npozpamy
Koju je 3acmynao Jleon Ilempasxcuyku. Tema o802 pada je odHoc usmehy oge dee
KOHyenyuje.

KmwyuHe peyu: JleoH [lempadcuyku, KOoHYenm npasHe noaumuke, KOXe3uoHd
noaumuka EY.
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OCHTI'YPAHE 0/ OATOBOPHOCTH 3A HMHCHOHY LUITETY™

Ancmpakm: Y pady ce 6agumo aHaau3oM peuierba u3 4. 156 3akona o
o6uzayuoHum odHocuma Penybauke Cpbuje 0 oepaHuyerby U3HOCA HAKHA-
de 3a umucuoHy wmemy kada oHa HacmaHe y 06a8./6ary ONUWMEKOPUCHE
desiamHocmu 3a Kojy je dobujeHa 0036010 HAO0AEHCHO2 OPHCABHO2 OP2AHA.
Ila1edupamo 3a ykudarbe nocebHo2 3aKOHCKO2 NPUBUIE2UCAILA NOjedUHUX
Kamezopuja uMumeHama u 3a Mo2yhHocm da ce uHXubuparse WmemHu-
Koge KOpUCHe akmugHocmu chpevu nomohy uHcmumyma ocuzgypared o0
002080pHOCMLUL

Kry4He peyu: umMucuoHa wmema, eKo10WKA wimemd, ocuzyparbe 00 00-
2080pHOCMU 30 WiMemy.

1.YBog

OBO HcTpa)kuBakbe WHCIHPUCAHO je oapexacoM 4. 156, ct. 3 300-al, o
OorpaHUYery M3HOCA HAKHAJE UITeTe y CUTyalljaMa Kajla UMUCHje IOTUYY
0/] OIILTEKOPHCHE /eJaTHOCTH 3a KOjy je JoOHjeHa J03BOJIa HA/JJIeXKHOT
Jip>kaBHOT opraHa. To pelleme Hajlipe JIMIIaBa Cycea NOroheHOr UMUCHOHUM
y3HeMHpaBambeM U MMUCHOHOM IITEeTOM MeXaHW3aMa IpeBeHTHUBHeE 3alUTUTE,
a motoM My yckpahyje 1 HaTypaJIHy pecTUTYIH]jy, IpuMopaBajyhu ra za, y3
oapebeny HakHaay Tpnu uMHcHje. OBO HaJIUKyje “KYNOBUHU” APYIITBEHOT
pas3Boja Mo IieHy TplJbea NoBpea IrpahaHCcKuX Cy6jeKTHUBHUX IpaBa Koja,
[0 CY/JUjCKOj OLlEHU paBHOTeXe WHTepeca, Tpeba, y KOHKPeTHOM CJaYy4ajy, a
y3MaKHY IpeJ [Py TBEeHO KOPUCHUM UMUTEHTOM. Y TaKBOj IPaKCH, HUje, MaKap
Y er3eMIlJIapHo, IpeLU3MpaHo Kora Tpeba cMaTpaTH BpLUIMOLEM ONIITEKOPHCHE

" milica@prafak.ni.ac.rs

" PaJ| je pe3yJTaT UCTpa’kMBakbha Ha MPOjeKTy «Yckaahupamwe npasa Cpbuje ca npaBoM
EBporncke yHuje», koju duHaHcupa [IpaBHU dakyaTeT YHUBep3uTeTay Humry.

1 3akoH o o6sMranuoHuM ogHocuma Peny6sinke Cp6uje. Ca. aucm COPJ,29/78,39/85,45/
89, 59/89, Ca. aucm CPJ,31/93.
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JleJaTHOCTU. Y HeKaJlallllbeM COLIMjaJIMCTUYKOM MUJbey AoHoliewma 300-a,
TO cy OWJla CBa ApYLITBEHa NpaBHa juLa. Ha faHalimeM cTeneHy pa3Boja
Halller TpaBHOT CUCTEMAa, HEOMXO/IHO je peJlepUHUCAbE TUX MPEKUBETUX
KOHCTPYKLHja.

CTaHOBUIITE KOI Ce JPXXUMO y HallleM HUCTpakUBamwy je Aa NOMeHYTO
orpaHuyeme Tpeba yKUHYTH. IberoBa npuMeHa 0BOJ U [0 aliICyp/iHe CUTYyallje
Beher Bpe/jHOBama HeKUX IpahaHCKUX Cy6jeKTUBHUX NpaBa y 0JHOCY Ha
Jipyra, MICTOBpPCHa IpaBa, 031MBambeM Ha HeoJipeheHe, IUpPOKe, pacTer/bUBe
(v ynoTpe6/b1Be) NOjMOBe APYIITBEHOT 3Ha4yaja U APYLITBEHE KOPUCHOCTH.
Tume gosa3uMo u o Moryher rpy6or u3BpTama CMHCJIa Hadesla eKOJIOMKOT
npasa “3arabuBau nsaha”, y cMucao: “sarabyjre, anu niahajre”, a To ce He Moxe
HHU y3 HajBelu TPy/ YKJIONUTH Yy HaBeJleHe NI0jMOBe.

MebyTHUM, yKOJMKO Ce MPaBUJIO O OTpaHUYey U3HOCA HaKHa/le MMUCHOHe
mTeTe yKUHe, U rpabaHckoM cyauju Jda moTmnyHa cao6oja Ja y OBOj
06J1acTH OJTrOBOPHOCTHU U3pEKHe Mepy UMOBUHCKe CaHKIlMje KOjy cMaTpa
HajIpUKJIaIHUjOM U HajepUKACHU]OM, TIOCTOjU ONACHOCT O/ T'yllIekha APy LITBEHO
KOPHUCHUX, YaK U HEONXOJAHUX aKTUBHOCTH U, KOHCEKBEHTHO, J10 Cy30Ujama
CBake NpeAys3eTHUYKe HHULIMjaTHUBeE.

36o0r Tora, y paay njefupamo 3a yBohemwe cnerupuuHOr Mo/Jies1a OCUTypakba
oJ rpahaHcKoNpaBHE OJIFTOBOPHOCTH, KOjU 6M 6MO ycMepeH Ha Npo6JieM UMHU-
CHUOHUX LITETA, KAa0 HA4MHA Jla Ce CIipeye MOTry6He MocaeUIie 10 AeJaTHOCT
MMHUTEHTA.

Hajnpe hemo aHa/iM30BaTH nojaM UMUCHOHe LITeTe. 3aTUM heMo ce 6aBUTHU NIPO-
6/1eMaTUKOM rpahaHCKONpaBHE 0/J0TOBOPHOCTH 3a UMUCHje U UMUCUOHE LITETE.
HakoH Tora, ga 6ucMo AonpruHe d apryMeHTalju 3a NJaejrupambe Y KOPUCT
OoCUT'ypama 0/l 0 FOBOPHOCTH 32 UMUCHOHE LITEeTe, ykazaheMo Ha mpaBlie eBo-
Jyuuje rpahaHCKoNpaBHe OITOBOPHOCTH, HA IOMepakbe TEXKHUIITA Ca KPUBHILE
IITEeTHUKA Ha CAMY YMHbEHUIy HEOIIXOHOCTH IO paB/bakba Te IUITETE U HAa CBE
H3pakeHHje KpeTame rpahaHcKkonpaBHe OATOBOPHOCTH y CMepy MpeBeHIHje.

Ha kpajy paZia, Kako HaM OCHOBHH MOTHUB 3a UCTPAKUBambe Uy CKJIAAY Ca BbUM
oslabpaHa TeMa HaJla)ke, ToCcBeTUheMo MoTJIaBJ/be OCUTYPAHY 0/ 0T OBOPHOCTHU
3a UIMHUCHOHE LITETE.

2. AMHucHOHa ITETA

W3 pazinunTtux AeprHUIM]ja 10jMa UMHKCH]ja 3aK/byyyjeMo Jla OBU y TUL@jU MOTY
Jla ce MaHUdeCTyjy Kao y3HeMHUpaBamwe Yy Bpllewy oJpeheHnX rpahaHCKUx
Cy6jeKTUBHUX NPaBa, a MOT'y Jia ce U3pa3se, U (Haj)uelnhe ce uspakaBajy Kpos
MaTepHujajHy IITeTY.
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HUMucuje cy MaTepujajHU yTHUIAjU KOjU Cce IPOCTUPY €A jeJlHE HENOKPETHO-
CTH Ha CyCce/iHy HEMOKPETHOCT U yTUYYy Ha KopUllhewe Te HENOKPETHOCTH,
y3pOKOBamheM MaTepujaJjiHe HITeTe Ha Hb0j, 0JHOCHO oHeMoryhaBawmbeM UJIU
OTeXXaBameM BpIIeHha MpaBa CBOjUHEe U APYTUX rpahaHCKUX CYOjeKTUBHUX
IpaBa Ha TOj HEMOKPETHOCTH, a NocJieuLa cy ofpeheHe by icKe aKTUBHOCTH
Koja ce BpIIM HA HemoKpeTHoCTH (Jlazuh, 2012: 118, J/lazapeBuh, 2011: 444).

WMucyje cy LIKOAJbUBY YTHULAJU jep Ce BUXOBO [ejCTBO CacTOjU y y3HEeMuUpa-
Bamby UJIM OHeMoryhaBamy Bplllela rpahaHCKUX Cy6jeKTUBHUX IPaBa MOBOJOM
HEeMOKPEeTHOCTH (MMHUCHOHO y3HEMUpaBatbe), U TOTOBO YBeK je IpaheHo TeTOM
(umucuoHa mrteta) (Byukosuh, 2019: 69).

Y dpaHnyckom npaBy, troubles de voisinage ce fiebuHUIIY Ka0 , IITETE Y3POKO-
BaHe cycey (0yKOM, IUMOM, HEIPUjaTHUM MUPUCUMA, IOTPECHUMA UTA.), KOje Ce,
aKo npemaiyjy yooudajeHe cMeThe cyceacTBa (les inconvenients ordinaires du
voisinage), cMaTpajy abHOpMaJIHUM (anormaux) Uy NpeKoMepHUM U 06aBe3yjy
v3a3uBayva /la 0GEelITeTH XKPTBY, YaK U Ka/ia je Ta CMeTHa, OJJTHOCHO LITETA,
MHXEpeHTHa oA peleHoj 3aKOHMTOj aKTUBHOCTH, Kao U Ka/ia Ce OHOME KO jy je
MPOy3pOKOBA0 He MoxKe punucaTtu y kpusuny“(Cornu, 2018: 1045).

OBe mITEeTe MOXKEeMO HAa3BAaTH UMUCHOHUM IuTeTaMa. [JlepuHuieMo ux Kao
LITeTe Ha HeIIOKPETHOCTH, LITeTe HacTaJle IOBpeJoM IpaBa Ha HEIIOKPETHO-
CTHMa U LITeTe Ha INYHUM JJOOPUMA, Kao NMocaeJULy HeJ03BO/bEHUX YTUIIAja
y cyceACKHUM ofHOocKMMa. OHe cy npaTuJal, CBaKoJHEBHOT, 10 oJipeheHuM Kpu-
TepujyMHUMa yoOUYajeHOT U AOMYIITEHOT KopUulihewha HEMOKPETHOCTH. 360T
NpeHarJalleHUuX TeXbH Jja ce rpahaHCKoNpaBHA UMUCHOHA 3alTHUTA allcopbyje
0] CTpaHe eKOJIOLIKOr NpaBa U YYWHHU jeJHUM acleKTOM 3allTUTe >KUBOTHE
CpesiMHe, HEPETKO Ce, aKO He U peJIOBHO, UMHUCHOHA LITeTa noucToBehyje ca
€KOJIOIIKOM IITeTOM. [lojaM eKoJIOLIKe LITETE je IojaM KOjU je CBe 3aCTyIlJbe-
HUjU Y TEOPUjCKUM UCTPAXUBAKbUMa, CTPYYHUM AUCKYCHjaMa, 3aKOHOJaBCTBY,
CY/ICKOj IPaKCH U TPAKCH OCUT'ypaBajyhux ApynITaBa, KOju MOXeMo mocMaTpa-
TH Kao I0jaM Cpo/iaH MOjMy UMHUCHOHE LITETE, aJIh GUTHO Jpyraynju of kera.

EkoJiomka mreTa je mocsjeuia noBpe/ie }XMBOTHE CpPeIMHE KA0 BPEJHOCTH
1o ce6u, He3aBHUCHO O/Jf TOTa /ia JIM je HCTOBPEMEHO /I0IIJIO 10 IOBpe/ie HEKOT
rpahaHcKoOr Cy6jeKTUBHOT IpaBa, 0ZJHOCHO NMpuBaTHOT MHTepeca (L[BeTuh,
2014: 291 - 296). To je wTeTa KojoM ce “yHuuITaBa uau omrehyje obpo Ha
KOM He MOCTOjU MPUBATHONPABHU UHTEPEC KOjU OU Ce ITHUTHO NMPaBUINMa
rpabanckor npaBa” (Kapanukuh Mupuh, 2007: 465). OHa je, mo npaBuJy,
nocjeAuLa paJmby Koje ce He MOTY CMaTpaTH yoOHU4ajeHUM U CBAKOJHEBHUM
BpIleheM CBOjUHCKHUX OBJallhema, ¥ TO, KAKO HAa HEMOKPETHUM, TaKO U Ha
NOKpeTHUM cTBapuMma. [lepuHulle ce U Kao “3HaTHA U3MeHA Y eJleMEHTUMa
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WM QYHKIMOHHUCAY EKOCUCTEMA, UJIH ¥ KOJIEKTHBHO] KOPUCTH KOjy YOBEK
rMMa 0J] )KMBOTHe cpeanHe”?,

3.I'pabaHckonpaBHa 0ATrOBOPHOCT 32 MMHCHje M HUMUCHOHE LITETE

CBU paBHU cUCTEMU 00yxBaheHU UCTPakUBaweM (PpaHILyCKO, HEMAUKO, LIBaj-
LJapCKo, 6GPUTAHCKO, CPIICKO NPaB0) OJJIHUKY]y ce BUIle UJIU Makbe pa3BUjeHOM
peryJaTUBOM U MeXaHU3MHKMa rpahaHcKonpaBHe 3alITHUTe 0/ IPeKOMepPHHUX
uMucHja. Lln/b oBe 3alITUTE je, IPBEHCTBEHO, oMoryhaBame MUPHOT U [0jeiU-
HauHO U JIPYLITBEHO UCIJATUBOr Kopullhewa HenokpeTHOCTHU. (Byukosuh,
2019: 118).

['pabaHckonpaBHa 3alITUTA 0/ UMHCH]ja Y BehWHU caBpeMeHUX MpaBa KOHI[H-
nUpaHa je y AyXy JOMHUHAHTHe penapaliyje, ca CBe U3pa*KeHHUjUM NPUCYCTBOM
Y IpEeBEHTHUBHUX MexaHu3aMa. EjieMeHTH cTBapHONpaBHHE U 0GJIMTAlMOHO-
NpaBHe 3alTUTE O/ UMHUCHja KOMOUHOBAHHU Cy Jla OU ce y Haj60/b0j Moryhoj
MepH OJIFOBOPHUJIO U 3aXTEBUMA NMpeBeHI[hje U 3aXTeBMMa pemnapainuje. [lpu
TOM, HeT/le IOMHUHHUPAjy eJIeMeHTH jeJHOT UJIM APYTOr MO/JeJa, 10K je Ipy-
r/le y UCKJbY4YUBOj NIPUMeHHU CTBapHONPaBHA, OJJHOCHO 06GJIUTAlMOHOPAaBHA
3amruTa. Tpeba HAMOMEHYTH /1A je U Y OHUM IpaBUMa T'/ie je MPeJHOCT JaTa
CTBapHONpPaBHUM UHCTPYMEHTHUMA, (bUX0BO JleJIOBabe YECTO, AKO He U CTAJHO,
npaheHo JiesioBambeM 06JIMrallHOHONIPABHUX CPe/ICTaBa 3AIUTUTE 0/ UMUCHOHE
mtete (Byukosuh, 2019: 118)3.

Kaziaje ped o MepaMa UMOBHUHCKE CaHKIHje 3a TOBpeAy rpahaHCKUX CyOjeKTUB-
HUX [IpaBa IpeKOMepPHUM UMUCHjaMa, MOXKe Ce YOUMUTH 3ajeJHUYKA [[pTa KO/,
HWCTpaKMBaHUX IpaBa. YpaBHOTEXKaBakbe IPUBATHOT U jaBHOT UHTepeca, Kao 1
€KOHOMCKE Ca eKOJIOLIKOM MOJIUTUKOM, KOje, 10 3aMHUCJIH, TPe/icTaB/ba BUTHY
KapaKTepUCTUKY HHCTUTYTa rpahaHCKONpaBHe 3alITUTE OJf IPEKOMEPHUX
MMHCHja, IpepacTa y NpeTepaHu MHTePBEHIIMOHM3aM ONLITEr U jaABHOT UHTe-
pecay o6J1acTh OCTBapUBamba U 3alITUTe rpahaHCKUX Cy6jeKTUBHUX NIpaBa.

Y ppaHLyCcKOM IpaBy, HAYeJIHO, IPBEHCTBO UMa HaTypaJ/IHa peCTUTYLHja Ipe],
HOBYaHOM HaKHaJoM. Mnak, cMaTpa ce fja NOTNYHA HAaTypaJiHa peCTUTYLHja,
YakK M Ka/la je Hy>KHa, HUje Moryha y cay4dajeBUMa KaJia IpeKOMepHe UMUCH]e

2 Art. 1247 Code civil, https://www.legifrance.gouv.fr/affichCodeArticle.
do?idArticle=LEGIARTI000033019111&cidTexte=LEGITEXT000006070721&dateTexte

3 YV ®paHuyckoj M y 3eM/baMa Ba)keka aHIJ0aMepPHUYKOr NpaBa y NPUMEHHU je
06/IMraliMoHONpaBHaA 3aIUTHUTA OJf IPEKOMEPHUX UMHCH]ja. Y mBajuapckoM rpahaHckom
npaBy npesBubeHe cy noceGHe CTBapHOIIpaBHE TYK6e, y HEMAauKOM ce IPUMebYjy KJaCUIHU
CTBApHONPABHU UHCTPYMEHTH IETUTOPHE U I0CECOPHE 3aIUTUTE, 0K je y CpOuju puMereHa
KOMOMHaIMja CTBAPHONIPABHUX M 06/IMTallMOHONIPaBHUX HHCTPYMEHTA 3aIUTUTE 0Jf UMHUCH]a.
(ByukoBuh, 2019: 338-343).
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MOTHYY OJ AeJJaTHOCTU o06peHe OAJIYKOM Ha/JIeXKHOT APKaBHOT opraHa,
360r Tora 1To OU ce ’heHUM HaJlarambeM MOBPe M0 NPUHIUII ToZiesie BJaCTH
(Byukosuh, 2019: 128 - 131).

Y npaBy llIBajuapcke, y u3puiamby Mepa HMOBHUHCKE CaHKIIMje 10 CyCeJCKUM
Tyx06aMa, CyJjije HUCY Be3aHe UMIIepaTUBOM 3aLITUTE NPETEXKHOT ONIITETr UIX
jaBHOT UHTepeca Ha CTPAaHU UMUTEHTA, HUTH je 0Baj UMIIepaTUB pesieBaHTaH
y oApehuBamwy U3HOCA HAaKHA/le 3a MPeTPIJ/bEHY UMUCHOHY WUTeTy. UHTepBeH-
[JMOHM3aM OMUITET U jaBHOT MHTepeca y 06s1acTu rpahaHCcKoNpaBHe 3aLITUTe
0/] UMHCHja y IIBajIlapCKOM IIPaBY je [A0II1ao0 [0 U3paxaja Kpo3 UHCTUTYT eKC-
npormnpujanuje cyceackor npasa (Byukosuh, 2019: 154 - 160).

Y HeMa4yKoM IpaBy, IOTOheH!U cyceJi MOXKe KOPUCTUTHU HETATOPHY U JipKaBUH-
CKe Tyk6e, 0CUM YKOJIMKO HUje YKaH Ja TPIU UMHUCHje. [|[y?KHOCT TpIJberha
(Duldungspflicht) moctojahe kajja UMHCHje HUCY TpeKOMEPHE, KAao U OH/1a KaJa
Cy IpeKOMEpHE, aJI1 je UMUTEHTY IpeJly3MMarbe Mepa 3a lbUX0BO CBOhee Ha
NO/IHOLI/bUB HUBO BEJIMKH EKOHOMCKH TepeT. Y 0BOM JIpyTOM CJy4ajy, cyce[,
KOju MOpa TPIeTH NMpeKoMepHe UMUCHje UMa MPaBO Ha MPaBUYHO HOBYAHO
obemrtehemwe (angemessener Ausgleich im Geld), koje ce MaTpa HakHal0M 3a
NpeTpPIJbeHY XKPTBY y oniuTeM HHTepecy. O BUCUHU HaKHa/le 32 IPEeTPI/beHY
XKPTBY O/IJIy4yje Ce, Y HaueJ1y, 10 IpaBUJIMMa Koja Baxe 3a yTBphUBate BUCHU-
He HaKHa/le 3a eKCIPONpPHUCaHy HEMTOKPETHOCT, TaKo Aa 61 Tpe6aso ga 6yne
peJsieBaHTHA TPXKUILHA BPEJHOCT HEMOKPETHOCTH, MehyTUM, Y peasiHOCTH,
HaKHa/Jla HUKa/la He oZipa)kaBa CTBApPHY BpPeJJHOCT HEMIOKPETHOCTH, Beh je, o
npaBuJly, pe3ysaTaT nopehewa NpuBaTHOT UHTEpPECA Ca ONIITUM JJ0GPOM, U
BJIACHUK, Hajyelhe, 06¢ja MHOTO MakU U3HOC O] OHOT KOjH OU JJO6GHO a MY
je HeMmoKpeTHOCT 6uJia ekcrponpucaHa (Byukosuh, 2019:173 - 175)%.

Mepe UMOBHHCKe CaHKI[Mje V 3alUTUTH 0/ IPEeKOMEPHUX UMUCHU]jA Yy aHIJIOA-
MepUYKOM NpaBy cy 3abpaHa 06aB/batba [1eJ1aTHOCTH OJf KOje IOTUYy UMUCHje
(injunction) 1 HoBYaHa HakHaAa wTeTe (damages). PakTop Koju onpenesbyje
OlHOC cHara usMebhy HaTypaJ/iHe PeCTUTYIMje U HOBUaHe HaKHaJe LITeTe je
jaBHU WJIM ONIUTHU UHTEPEC, OJHOCHO eKOHOMCKA CHara uMuTeHTa. Cyauje aH-
[JI0aMepPUYKOT NPaBHOT NoJHe6/ba MMajy 3a HUjaHCY BUILIE CMEJIOCTH 0J] CBOjUX
€BPONCKOKOHTHUHEHTAJHUX KOJIETa Z1a UCKAXy HeraTUBaH CTaB 0 TAKBOj TpaKcu
(Byukosuh, 2019: 202 - 205).

4 OHouTO MoCeGHO Majiay oy jecTe Aa ce rpahaHCKONMPaBHU 3aXTEB 3a IPETPIJ/bEHY )KPTBY
Y rpaHHYHe BpeJHOCTH UMUCH]ja, OJHOCHO EMUCH]a, U3 eKOJIOIIKUX IIPOIKca, NpeABuheHe
BGB-oM kao jesaH o mapaMeTapa NIpeKOMepPHOCTH, MehycoGHO UCKIbY YY)y, a CTOje 3ajeIHO Y
ructoM naparpady. [I[puMeHa oBor 3axTeBa IIoKa3yje /1a, YaK U Ka/la Cy UMHUCH]je TpeKoOMepHe
110 MepUJIMMa rpaHUYHUX BPeJHOCTH 32 EMHUCHje jaBHOT IPaBa, KOPUCHUK HEMTOKpeTHOCTH he
MOpaTH /ia UX ToJIepHUIle Y3 TPaBUYHO o6elTehermne, yKOJNKO UMUTEHT He MOXKe eKOHOMCKH
Jla IoJiHeCe Mepe 3a yMamewe UMHUCH]a.
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3.1. 'pahaHckonpagHa 3awmuma 00 uMucuja y cpnckom npasy

Y npaBy Peny6suke Cp6uje, y rpahaHcKoONpaBHO] 3alITUTH OJ UMUCH]jA
npuMemnyjy ce oapesnbe 30CI0°-a, 0 HeraTOPHOj U APKABUHCKUM TyxK6aMa,
u ofipenbe 4. 156 300-a 0 3aXTeBY Jla ce YKJOHHU ONMACHOCT ITeTe. Ha oBom
MecTy, HeheMo ce 3a/p>kaBaTH Ha KJIACUYHOj CTBAPHONPABHOj 3aIUTUTH OJ
umucuja. ycpeacpeaunhemo ce Ha 3alITUTY 1o 4. 156 300-a.

Ozpen6ama oBOr YjlaHa pery/ucaHa Cy YeTUPH 3axTeBa: 1) 3aXTeB 3a YK/Iabawbe
HM3BOpa ONMACHOCTH, OJHOCHO 3aXTeB 3a y3/p)KaBake 0J JIeJaTHOCTH (4JI.
156, cT. 1 300), 2) 3axTeB 3a nNpeay3uMame o/iroBapajyhux mepa y nusmby
clipeyaBama HaCTyNaka LITeTe WM Yy3HeMUpaBawa (4. 156, cT. 2 300), 3)
3aXTeB 3a HAKHA/y IITeTe Koja peJia3d HopMaJiHe rpaHulle (4. 156, ct. 3 300)
U 4) 3axTeB 3a NpeAy3uMalbe APYIITBEHO ONpPaBAaHUX Mepa 3a ClipevyaBambe
HaCTyIlaa NITETe UJIH 33 ’heHO cMambeme (4. 156, cT. 4 300).

Y cny4ajy npeTHe HacTyIamka 3HaTHUje UMUCHOHE LITEeTe, MOXKe Ce, 110 4J1. 156,
CT. 1, 3axTeBaTH yKJalbhawe U3BOpa ONACHOCTH IITETe, OAHOCHO Y3/ pKaBamwbe
0/, leJJaTHOCTHU 0/, KOje MOTHUYe UMHUCHUOHO Y3HEMUpaBame UJH ONACHOCT
MMHCHOHe LITeTe, YKOJUKO Ce TO Yy3HeMUpaBake, O4HOCHO LITeTa, He MOoXe
CIOpeYuTH oJropapajyhum Mepama. 3axTeB, KOjU I10 JIOTHLIM CTBapy, Tpeba Ja
WJe IIpe OBOT 3aXTeBa, jeCcTe 3aXTeB /ia ce NpeAy3My oJrosapajyhe mepe 3a
cripeyaBakbe MMHUCUOHOT y3HEMUpaBaha U HUMHUCUOHE LITETE.

YKOJIMKO MMUCHUOHO y3HEMHUpaBake WUJM UMHUCHOHA LITeTa NOTHUYY Of
ONIITEKOPHCHE JIeJIaTHOCTH 32 KOjy je o6ujeHa 103B0J1a HaJIeXKHOT Ip>KaBHOT
OpraHa, He MOKe Ce 3aXTeBaTH yKJlakbakhbe U3BOpa OMaCHOCTH, HUTH NpecTaHak
o6aBJ/bakba JleJlaTHOCTU. Moxke ce 3axTeBaTU CaMO HaKHaja IITeTe Koja
npeJia3y HOpMaJiHe IPaHULEe, Kao U NpeAy3UMame APYLITBEHO ONpaBAaHUX
Mepa 3a ClipeyaBakbe IITEeTe UJIHU BbeHO cMamewe. To je 6UTaH HeJoCTaTakK
HaBeJleHUX o/penaba, Koju HeM30CTaBHO Tpeba YKJIOHUTU. 3HATHO yMamyje
epuKacHOCT OBe 3alITUTE, U TO IIpeJ HajpehM UMUTEHTHUMA U 3arahuBauuma
>)KMBOTHe cpeijiHe. Y HajseheM 6pojy cay4ajeBa, paguhe ce o feslaTHOCTUMA
yHje o6aBJbatbe MOAJIEXKe NPETXO/HOj OLleHH PU3MKa M0 )KUBOTHY CpeJIUHY,
KOja je yCcJIOB 3a JlaBambe [03BoJie 33 paJ. Ha Taj HA4MH Cy OBU UMUTEHTH
3amITuheHy caMoM YMEHULOM Jja UMajy Z03B0J1Y 3a paJ, a ONLITAa KOPUCHOCT
ce npeTNocTaBJ/ba, 6yAyhu a BehuHa fe/1aTHOCTU Koje M0/ J1exKy OLleHU pU3HKa
jecy ApylUITBeHO KOPUCHE (HIP. IPOU3BO/ A eHEPrUje, eKCTpaKLiuja u mpepaja
CHPOBHHA, yIIpaB/bakbe 0TIAI0M, EKCTEH3UBHO CTOYapCTBO UTA.) (ByukoBuh,
2019: 259 - 263).

5 3akoH 0 oCHOBaMa CBOjHHCKONpPaBHUX ogHoca Peny6inke Cp6uje. Ca. aucm CPPJ, 6/80,
36/90, Ca. aucm CPJ, 29/96 u Ca. enacHuk PC, 115/05 - ap. 3aKoH.
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OBako 3ay3eTOM O3ULUjOM 3HATHO Ce yrpoxkaBa epukacHocT rpahaHckonpaBHe
MMHMCHUOHE 3alUTHTe U OHeMoryhaBa ce IyHa peaJid3aliyja lbeHOor IoTeHlhjaa.
OH ce orsieiay oMoryhaBamy MUPHOT U [T0jeJUHAYHO U APYLITBEHO UCIIJIATUBOT
Kopulihewa HEOKPETHOCTH, M KPO3 TO, 04yBakby U 06HaB/bakby NOTEHIUja1a
OBe BPCTe CTBapH, Kao jeJHOT 0J] HajBa*KHUjUX pecypca cBakor ApyuTsa. OHa
dopMuUpa 3alITUTHU OMOTA4Y OKO MPUBATHOMpPaBHe chepe HEMOKPETHOCTHU
Y BPeJJHOCTHU NpaBa CBOjUHE U HEHOT 00jeKTa, U TO Ha cneyudryaH HAaYMH-
MupehU KJIaCUYHU alcoJlyTU3aM CTBAapHHUX MpaBa ca lbMXOBOM COLUjaJIHOM
dyHK1MjoM, o60oraheHOM HOBOM-eKOJIOIIKOM AUMeH3UujoM. UcToBpeMeHo,
HOME Ce MOXKe NOCTUhHY paBHYHA paclo/esia KOPUCTU U TepeTay Kopulihemwy
pa3IMYUTHUX HEIOKPETHOCTH, Y3 YBaXKaBamwe APYIITBEHEe BPeJHOCTH CBAKOT
1ojeIMHOT BU/Ja TOT KOpullhewa, yak ¥ 6e3 HeMOTPeOHO U LITETHO [JIOMa3HOT
TepeTa OMNIITET U jaBHOT UHTepeca.

Ha oBy KoHcTaTalujy MOXe ce Ha/JOBe3aTH MHUTakke: Ha KOjU HAa4YUH ce
Mo/jjeIHAKO YBaXKaBa APy UITBEHA BPEJHOCT CBAKOT I10je JUHOT BUA KOpUIIhermha
HEMOKPETHOCTH, aKO Ce UMUTEHTY HaMehe TepeT NOTIyHe HAKHA/[e UMUCHOHE
IITETE U OH ZIOBOJIM Y OMACHOCT /a MOTIYHO 06YCTaBH CBOjy AeJIaTHOCT?
Tparame 32 0ATOBOPOM Ha TO MUTakh€ MOXKEMO 3aMI0YETH Y TPUYH O EBOJIY[UjU
rpahaHcKonpaBHe 0 TOBOPHOCTH.

4. EBosiynMja rpabanckonpaBHe 0ArOBOPHOCTH

JlpyIITBO Ce 0/lyBEK CYNPOTCTAB/ba HapylllaBakhy KOMYTaTUBHE U JUCTPHUOY-
THBHe NIpaB/ie y IPUBAaTHONPABHUM OJJHOCUMA. EBO/IyIIHja OITOBOPHOCTHU Ce
0/i1BUja o1 “paJiUKaJIHO Cy6jeKTUBHOT 10J1a”, T/l je HarJlacak Ha CAaHKL[MOHHUCAbY
HNITETHUKA, Ka “00jeKTUBH3AlIUjH 0JITOBOPHOCTH”, T/le je HarJiacak Ha MoJIoXKajy
ouiteheHor 1 Ha kberoBoM obemtehewy (Thibierge, 1999: 564). [IpaBuJia o
rpahaHcKoONpaBHOj OATOBOPHOCTH U O MONPaBJ/bakby IITETE CY Y TOM €BOJIYH-
pamy 61Js1a MO/leJI0BaHa HajIlpe peMa KPUBHUIM LITETHHUKA. Y pUMCKOM NPaBYy,
OZTOBOPHOCT I10 OCHOBY KPUBHIIE 10KHUBJ/baBa CBOj IPOLBAT, a TOTOM U OYPHY
peHecaHcy TokoM XIX Beka (CtojaHoBuh, 1992: 1182 - 1187). KaysasiHa oaro-
BOPHOCT, K0ja je, YUHUJIO Ce, 61Ja MOTNYHO U36pHUcaHa ca UCTOPHjCKe M030p-
HMUIle ca pa3BUjakbeM PUMCKOT IPaBa, NojaBJbyje ce NOHOBO, Takohe y XIX Beky,
y HOBOM 00JIMKY, Ca HOBUM TeOpUjCKUM o6passoxemeM. Pokyc je U ja/be Ha
IITETHUKY, aJI1 He 110 MPUHIMITY Jla KO y3POKYyje LITeTY 0JroBapa 3a my, 6e3
063upa Ha HeKe JIpyre YHHUOIE, Beh caja mo npuHnuny «Qui casse les verres
les paie»® (Ko mosiomu vaiue, niiaha ux). To je mpuHIMI CONCTBEHE OJ[TOBOP-
HOCTH 3a PU3UK CTBOPEH U OJp>KaBaH CONCTBEHOM KOPHUCHOM aKTHUBHOLINY.

6 http://www.expressions-francaises.fr/expressions-q/3400-qui-casse-les-verres-les-
paie.html.
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Takobe, 0BUM je ApyLITBO NOKa3aJo Aa ce rpahaHCKONpaBHO MPUJIAr0[UJI0
HOBHUM LIMBUJIM3AIUjCKUM 3aXTE€BUMa MOMAaXHUTAJIOT GPaHKEHIITAjHOBCKOT
TEXHUYKOT U TeXHOJIOMKOT pa3Boja.” Ha kpajy, Tpujymdyje ujeja rapaniuje
Y NOTHNyHOT GOKyCHpamwa Ha )KPTBY U UMIIEpATUB MONpaB/bakba NpeTpl/beHe
mrteTe. Kpajem XX Beka, ca eKCIaH3UjOM €KOJIOIIKUX U APYTUX TELIKUX, AU-
$y3HUX ¥ TOTOBO HENONpPaB/bUBUX IITETA, ja4ajy CTAaBOBU O HEOMXOJAHOCTH
NpeBEeHTUBHOI Mo/leJioBawa rpahaHcKkonpaBHe o roBopHocTH. [IpeBeH1IMja ce
NoKa3yje Kao jeJMHY HAUMH HOLIEeHa Ca LUTeTaMa Koje HUje Moryhe nonpaBuTH,
MPOTHUB KOjUX je yIIpaBO OHa-NpeBeHIU]a, jeniuHu epukacan yek (Thibierge,
1999: 565 - 568). Y ToM KpeTamwy U y JaTUM OKOJITHOCTHMA, HeT/ie Ha IpeJsasy
13 «MHAUBUAYaJHe chepe, chepe KpUBUILE U MTONPaB/bakbay, Y «COLUjATHY
coepy, chepy pusuka, rapaHidje u obeumrrehema» 101a34 [0 pa3Boja uzieje o
ocurypamy of ogropopHoctd 3a mrtety (Thibierge, 1999: 580). Ocurypame
0/1 OATOBOPHOCTH 3a LUTETY, yCJeJ, HeMOhU YoBeKa U lberoBUX opraHu3anuja
Jla ce u36ope ca NMpeTelIKUM 3aXTeBUMA YCIEUIHOT U UCITYHEeHOT KHUBOTA Y
CaBpPEMEHOM CBeTY, ,00Mja CBe BULIE HA 3HAYAjy.

[lopen 3amiTuTHEe QYHKIUje, OCUTYpakbe O 0JFOBOPHOCTU BPLIX U NMPEBEH-
TUBHY OYHKIHjy. [lyTeM ocurypatwa, NOTeHIUjaJIHU NITeTHUK 00e36ehyje
CBOjy /1eJIaTHOCT U CBOjy UMOBUHY 0/J] HEKaJ, IpeTeLKUX nocaeauua rpaban-
CKOIlpaBHe OATOBOPHOCTH 3a IUTETY. AJIM, TO UCTO OCUTYypake NOoACTHYE I'a Ha
npeJy3MMare Mepa 3a ClipeyaBakbe HACTyNaka ITeTe UK BeHOT Ioropliama.
TuMe npaBo ocurypawa noTBphyje cBojy conujasny GyHKIHjy, Koja mocTaje
CBe 3Ha4yajHUja y OAHOCY Ha COLjMjaJiHy yJIory rpahaHcKonpaBHe 0 TOBOPHOCTH
3a mtety (Mpkmuh, [lerposuh, UBanyeBuh, 2014: 136 - 139).

5. Ocurypame 0/, 0ATOBOPHOCTH 32 UMHCHOHE LITETe

Y oBOM nor/aB/by YKpaTKo hemo ce 0CBpHYTH Ha GPaHIyCKH MOJeJ1 OCUTYpaba
o/ rpahaHCKONpaBHe O/ITOBOPHOCTH 3a MOBpe/ie HAHETE )KUBOTHOj CPEIUHU
Tpehux sinna, 6yayhu a cy ocurypaBajyhe KoMIaHuje y 0BOj ApKaBH, BPJIO
6p30 HakoH 1TO je, 2016. roauHe, y 'pahaHCcKU 3aKOHUK M3MeHaMa YBeJleH
[0jaM eKOJIOLIKe LITeTe, MOHYAUJIe oAroBapajyhe makete ocurypama 3a oBe
BpCTE LITETA.

Mako ce YWHM J1a CYy Y TEOPHjU U PAKCHU GPAHILYCKOT TpaBa UMUCHUOHE U EKO-
JIOIIIKe IITeTe jacHO Mehyco6Ho pasrpaHuyeHe ([pahaHcky 3aKOHUK HUKA[L
HUje HU Ca/IP3Kao MojaM UMHUCHOHE IITETE, 3 0 OATOBOPHOCTH CyCe/1a 38 bUXOBO

7 «lIlocsie cTaTUYKOT YOBEKA [JIOULIO je 6uhe Koje u3ryie/a Aa Npunajaa pyroj pacu, Koje
ce kpehe 6e3 mpecTaHka, 6HUJI0 paJid CBOjUX IIOCJI0BA, 6UJI0 U3 3a/10BOJ/bCTBA U KOje CTBapa
Yy OBOM I1MJ/bYy MallIMHE JIUBHE U 6p3€, HO KOje MOTy Jla OyAy Y3POK CTPAllHUX KaTacTpoda.»
(Kocepan, 1992:1166)
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IpOY3pOKOBak€ BUIlle U HEMA KOHKPeTHUX ofjpeaba-rpahaHckonpaBHa HMU-
CHOHA 3alITUTA OCTaJa je TaMO e je U HacTaJja-y CyACKOj MPaKCH), TO HUje
YBEK CJIy4aj y Ipakcu ocurypasajyhux apyiurasa (LITo He MOopa GUTH JIOLIE, C
063UpOM J1a ce pU3ULHU IITETA, U UMUCHOHUX U €KOJIOIIKUX, pa3/iBajajy y BUIlle
L|eJIMHa, YMMe ce oMoryhaBa v Beha 3a1ITuTa). Y HhUX0BOj IPAaKCHU Pa3IUuKYjy
ce TPU KaTeropuje 0roBOPHOCTHU NOBE3aHUX, HENIOCPEAHO UJIU IIOCPESIHO, Ca
yrpoKaBamweM U JlerpaaliijoM >KUBOTHE cpe/iiHe: rpahaHcKoNnpaBHa 0r0OBOP-
HOCT 32 eKOJIOLIKe IITeTe, rpahaHcKonpaBHa OTOBOPHOCT 3a LITETE HAHETE
He4YMjoj >)KUBOTHOj CpeJJUHH, KOje Cce II0jMOBHO Yy BEJIMKOj MepU NoAyAapajy ca
WUMUCUOHUM LITETaMa U T3B. €KOJIOLIKAa OJTOBOPHOCT-KOja je 0ATOBOPHOCT
3arahuBaya JUKTUpPaHaA MPUHLMIOM «3arabuBau nsiaha», ¥ He npejcTaB/ba
rpabaHckonpaBHy, Beh 4UCTO €KOJIOIIKY 0T OBOPHOCT®.

Wnak, noMeHyTH MOJieJl OCUTypama 0Jf OATOBOPHOCTH 3a LITETy HAHETY He-
YUjoj ’)KUBOTHOj CpeIMHU BPJIO je 6JIM3AK HAIIOj UJIejU O MOJIeJy OCUTypaha
o/ rpabaHckonpaBHe 0ATOBOPHOCTH 32 UMUCHUOHE IITETE.

Ta oaroBOopHOCT OJHOCH Ce Ha CUTYyaljdje y KOjuMa je fesaTHOCT npey3eha
u3Bop 3arahera KojUM je IPOy3pOKOBaHa IITeTa (MMOBUHCKA U HEUMOBUHCKA)
cyceacTBY Tor npeayseha, 610 nojeAMHIMMA, 6UJI0 ApyrUM npey3ehuma.
3arabeme 0 KOM je ped MoKe GUTH TPEHYTHO U U3HEHA/[HO, MAHU(PECTOBAHO
0/IMax HaKoH o/ipehenor reHepuiyher forahaja, Uiu mocTeneHo U KOHTUHY U-
paHo, Ka/ia ce heroBu epeKTH KOHCTAHTHO pa3BUjajy TOKoM BpeMeHa. Ocury-
pameM 0J] 0Be 0ZITOBOPHOCTH, y TpaKcH GpaHLyCKUX OCUTypaBajyhux Apymra-
Ba, IOKPUBA]jy Ce CJy4YajeBU MPOY3POKOBaha UMOBUHCKUX U HEUMOBUHCKUX
mreTa Tpehum aunuma 3arahemeM Koje MOTHYE OJf 1eJIaTHOCTH npeay3eha
WJIM HeTOBUX MPOM3BO/IA, XUTHU TPOIIKOBH HeyTpaJsiu3aluje, u3oaaluje u
eJIMMHUHaIMje HEMOCpeHE U U3BEeCHE OMTACHOCTH HACTYyama IITeTe Ha 06pH-
Ma TpehHuX 1M1, TPOILIKOBU KOje OCUTYPaHUK MOJJHECE Y IIUJbY 3alITUTE CBOje
JleJIaTHOCTH (HIP. EKOHTAMHUHAIMja 3eMJ/bHINTA), KA0 U I'YOUILIM KOjU Cy y Be3U
ca TUM NpeTpI/beHH (HIP. U3MaKJIa J0GUT 360T IPUBPEMEHOT 00yCTaB/bakba
paza). Takobhe, mocToje pU3HIIM KOjU CY U3PUUYUTO UCKJBYYEHU, OJHOCHO CJIY-
4yajeBH IITETA KOje ce He MOKPUBAjy 0BUM 06GJIMKOM ocurypama. [lopes Tpa-

8 B. cajT ®pannycke ocurypanajyhe penepanuje - Féderation Francaise de I’Assurance;
https://www.ffa-assurance.fr n 4ysanke Ha ToM cajTy: La responsabilité environnmentale et
I'assurance des enterprises, https://www.ffa-assurance.fr/infos-assures/la-responsabilite-
environnementale-et-assurance-des-entreprises, ox 18.02.2019. roaune, noceheno 25.08.2019.
roauHe, y 11:51; La responsabilité civile atteinte a 'environnement (RCAE) et I'assurance
des enterprises, https://www.ffa-assurance.fr/infos-assures/la-responsabilite-civile-
atteinte-environnement-rcae-et-assurance-des-entreprises, 01 19.06.2019. rogune, noceheno
25.08.2019.roaune,y 11:00; Le préjudice écologique et 'assurance des enterprises, https://
www.ffa-assurance.fr/infos-assures/le-prejudice-ecologique-et-assurance-des-entreprises,
07, 28.01.2019. roaune, noceheno 25.08.2019. rogune, y 12:00.
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JMIMOHAJIHE IITEeTe Koja Beh MoCToju y TPeHYTKY 3aKJ/byyerwa yroBopa, To
Cy IITeTe HAHEeTe CyCeCTBY 360T HeloCcTaTaKa y ofip>kaBakby HHCTaIaLMja U
omnpeMe U 360T HeNpUJp KaBaka NPONUCAHUX Mepa MPEeJOCTPONKHOCTH (HIIP.
Mepe Be3aHe 3a 0/lJlarakhe 0THa/ia) ¥ ITeTe 07 XPOHUYHOT 3aralerma NoTeKJIor
0/1 HOpMaJIHOT GYHKIMOHUCcamwa npey3eha’.

OuuriesHo ce nojaM LITeTe HaHeTe »KUBOTHO] CPeJJUHU ofpelheHor J1La 1
[0jaM MUMMUCHOHE IITeTe He IOKJIAMNajy [0 Kpaja y NpaKcu ¢paHIyCKUX OCUTY-
paBajyhux KoMnaHuja, jep, ynpaBo MapkaHTHa [JpTa UMHUCHOHUX ILITETa jecTe
TO Aa MOTHUYY 0Jf HOPMAJIHOT, 3a oJipeheHy BPCTY U HaMeHY HelIOKPeTHOCTH
U ojpebeHy BpCcTy fielaTHOCTH, yo6rUyajeHOT KopHllhemha HEMOKPETHOCTH.
Wnak, npeJcTaB/beHU MOJleJ1 OCUT'ypakha 6u Morao 6uTH npuxsaheH u Kao
BU/| OCUTypama o, rpahaHckonpaBHe 0[iFOBOPHOCTH 32 UMHUCHOHE HITETe.
OHe jecy npaTuJial, CBaKOJHEBHUIIE ¥ }KHUBOTY NojeJjHALLA IPU KOpULINewmY
HEeMOKPEeTHOCTH, Kao U y N0CJ0Balkby MHOTUMX BPCTa NpUBpeJHUX cybjekaTa.
MebhyTuMm, K/by4Ha IpeTnocTaBKa rpahaHckonpaBHe 0rOBOPHOCTH 3a UMHUCHje
je mpekoMepHOCT. [[peKoOMepHOCT MK CH]ja HHje CBAKOJHEBHA U yobHYajeHa, Beh
OHa CUMOOJIMLIE eKIleC, EKCTPEMHOCT Y HOPMaJIHOM M CBaKOJHEBHOM BpLIEHY
CBOjUHCKUX OBJallhewa Ha HENIOKPeTHOCTU. Peannsanuja rpahaHckonpaBHe
OZTOBOPHOCTH 32 UMHUCHje MOXKe UMaTH TellKe N0cJIeJULe 10 UMOBUHCKY CH-
Tyalujy U [eJaTHOCT UMHATeHTa. HaBeseHo cMaTpaMo J0BO/BHUM pa3JioroM
Jla ce IPOy3pOKOBaWke UMHUCHOHE IITeTe [I0CMaTpa Kao peaju3alyja pU3vKa
y OCUTypamy, 0CTOjHA NaXKHbe.

7. 3aK/by4ak

[Ipema cajammeM cTawy CTBapH, rpahbaHckonpaBHa 3alITUTA 0, UMHUCH]ja
kpehe ce usmehy npeBeHuje u penapaiuje. lok je cBe Behu 6poj rjiacosa y
IIpUJIOT IPeBeHLUje, a JOMUHAaHTHA pellapaldoHa oM TUKa pellaBa JUu1eMy
n3MeDhy HaTypaJiHe peCTUTYI1iMje U HOBUaHe HaKHa/le, 0 TJIe 06e h/ieje y3IMUUYy
npe/J jaBHUM M ONIITUM UHTepecoM. Hajoosba uayctpaiuja 3a To je nmoctojeha
o/ipenba 3akoHa 0 06JIMrallMOHUM ofHOocHMa Peny6uinke Cpbuje, KojoM ce
NpUBUJIETHUITY ONMUITEKOPUCHE JeJaTHOCTH 32 Koje je fo6ujeHa A03B0JIa HAaj-
JIeXKHOT Ap»KaBHOT opraHa. [Ipes oBakBUM UMUTeHTHMa ouiTeheHoM cyceny
yckpaheHe cy, y BehuHU ciy4yajeBa, U IpeBeHLIUja U pelapalyja, U OHU ce Mopajy
3a/I0BOJbUTH O/iIr0OBapajyNuM M3HOCOM HaKHa/le, TAYHHUje HAKHA/IOM LITeTe
KOja npeJia3u «kHopMaJiHe rpaHulie». Koje cy onitTekopucHe /1eJJaTHOCTH HUT/Ie
HUje MPeLM3HO U jacHO oJipeheHo, a HUTie HUCY e GUHUCAHU HU KPUTEPUjy MU

9 Laresponsabilité civile atteinte al'environnement (RCAE) etl'assurance des enterprises,
https://www.ffa-assurance.fr/infos-assures/la-responsabilite-civile-atteinte-environnement-
rcae-et-assurance-des-entreprises, o7 19.06.2019. roguHe, noceheno 25.08.2019. roguHe,
y 11:00.
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3a yTBphUBamwe BeJIMUMHE LITETE, OJJHOCHO U3HOCA HAKHA/le, KOjU TpeJia3e
HOpMaJiHe IpaHuIle.

Muuibera cMo Aa je mpakca puBUJIerMcamba MojeJMHUX UMUTEeHATa ITEeTHA 10
jeAHAKOCT y BpuIewy rpahaHCKUX cy6jeKTUBHUX PaBa U NMo/ije/JHAKO LITeTHA
3a PyIITBO Kao IeJIUHY.

JemlaH o4 OCHOBHUX apryMeHaTa GpaHMJIalla UHTEPBEHI[MOHU3Ma jaBHOT U
ONUITEr UHTepeca y Bplleke U 3alUTUTY rpahaHCKUX CyOjeKTHUBHUX MpaBa
jecTe na 6M HAaTypaJIHOM PECTUTYILMjOM UJIM UHTErpaJJHOM HOBYAHOM HaK-
Ha/JIOM IpeTpIJ/beHE IITETE UMUTEHT GO AOBeeH o nponacTu. Ta no3unuja
JIOHEKJIE je OTpaB/aHa, C 063MPOM Jla UMHUCHOHE IITETE MOTEHI[HjaTHO MOT'y
MHOTO KOIITAaTH UMUTEHTE.

Jla 61 ce To U36€erJ10, CMaTpaMo zia 64, y3 yKUJame NpruBUIeruiyhux npapuia,
Tpe6asio y Hallle TPaBoO yBECTH o/ipeheHU Mozies1 ocurypama of rpahaHcko-
npaBHe OJrOBOPHOCTHU 3a uMmucuje. Tume 6u ce omoryhusio nocrusamwe mnpa-
BUYHE PAaBHOTEXeE Y BplIey rpahaHCKUX Cy6jeKTUBHUX NpaBa. AKO ce ocTaHe
npu noctojehum pelebUMa, a UCTO TAKO, AKO CE OHA YKHUHY, a UCTOBPEMEHO He
yBe/le Ipe/JIOKEHU TUII OCUTYpama, Ta paBHOTeKa ocTahe 036M/bHO yrpoKeHa.
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INSURANCE AGAINST LIABILITY FOR DAMAGE ARISING FROM EMISSIONS

Summary

The reserach presented in this paper has been inspired by the legal provision conta-
ined in Article 156 (Request to remove the risk of damage) of the Obligations Act of
the Republic of Serba. This provision envisages the limitation of the amount of da-
mages that are awarded in situations where the nuisance (harmful emission) arises
from the performance of an activity of general public interest, which has been duly
authorized by the competent state authority that issued an administrative permit.
That provision deprives the injured party harmed by the emmision (the neighbour)
of the preventive protection mechanism; second, it deprives him of the possibility
of seeking natural restitution (injuctive relief), and compells him to sustain the
emission in exchange for some compensation. For this reason, the author argues
for the abrogation of that provision. However, if the provision is to be repealed and
if the civil judge adjudicating cases in his area of tort liability is given full freedom
to impose the property sanction he/she deems most appropriate and effective, such
a solution implies a danger or inhibiting socially useful and necessary activities,
which may consequently lead to suppressing any entrepreneurial initiative. Thus,
the author proposes the introduction of a specific model of insurance against civil
liability, which would specifically focus on the problem of property damage stem-
ming from harmful emmissions, as a way to prevent the detrimental effects on the
economic activity of the emmitter (which is generally beneficial for the community)..
This would allow for a fair balance to be struck in the exercise of civil subjective
rights. The balance would be seriously compromised if the the Serbian legislator
keeps the existing statutory provision or if it abolishes it but fails to insitute the
proposed type of insurance agaist civil liability for damage.

Key words: emissions, damage, compensation, civil liability, insurance against
liability for damage.
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HUCTOPH]CKH KOPEHH II0JIMTUYKOI' CHCTEMA
CJE//IHEbEHUX AMEPHYKHUX /IP?KABA H
KOHTPETALIHOHAJIU3AM (I1IYPUTAHH3AM)

Ancmpakm: [loaumuuku cucmem CjedurseHux Amepuukux /lpicasa
Hacmao je u3 jedHe eapujaHme npomecmanHmckoz xpuwhaHcmea, koHzpeza-
YUOHAU3MA UAU NYPUMAHU3ZMA, KOjUu HA2/1auaead 3Havaj [y0aucmu4koz
Cmapoe 3aeema u yuerbe 0 npedodpeheHocmu (npedemepmuHayuju).
Kao makas, nypumanusam je uepao 6umHy y/a02y npuaukom HACMaHka
amepuykoz muna demokpamuje u cypose Ko/10Hu3ayuje cadauirbe mepu-
mopuje Cjedursenux /[lpacasa. Unak, nypumaHu3am ce Huje caceum o0pekao
Hoso3agemHe xpuwhaHcke sby6asu, wmo je y mehyHapodHoj noaumuyu
desosaso y Mapwasnogom naaHy u cnacasarby Cpbuje od 2aadu npsux
2oduHa Tumosoe pexcuma.

KryuHe peuu: npomecmaHmu3am, KoH2pe2ayuoHaau3am (nypumaHusam),
Cjedursene Amepuuke /lpacase, Tumogs pexcum.

Kagajey 4. Beky xpuinhaHcTBO Bace/beHcKe IIpKBe IOCTAJI0 pXKaBHA pesIuruja
PumMmckora napcTBa, XpuithaHcTBO je 3aTeksio Beh NOTNYHO yoOGJiM4YeHe
WHCTUTYILHje U IPaBHU NOPeJiaK Te CBeTCKe UMIIepHje, KOje je TeK MOCTYITHO
MOIJIO Jila yo6JiMyaBa U ycMepaBa carJlacHO CBOMe cBeToHasopy. [IpuTtom,
HajBehy NpOTUBHUK HOBE peJsiuruje HUje OUO JPEBHU MOJUTEU3AM, KOjH je
6p30 uII4ye3aBao, Beh jepecu yHyTap e, U lbbHX0BO MOOHjatbe OUJIO je TJIaBHU
3ajlaTak ceJlaM BaceJbeHCKUX cabopa y pa3fo6./by usmeby 325. u 787. roguHe.
Ho, Taj 3ajjaTak 610 je caMo JIeJIMMUYHO UCIYH-€EH, jep CY HEKe jepecu He
caMo oncrTaJie, Beh cy ce ycnocTaBuJie Kao 3acebHe IipkBe: ApHjaHCKa 11pKBa,
MoHodu3uTCKa IpKBa, HecTopujaHcKa IIPKBa, Te jolll HeKe Matbe IpKBe. [IpBu
3HavajaH nopas BacesbeHcKa IJpKBa je IpeTpIiesia ycJe/ BeJMKor packoJia 1054,
roJlMHe, KaJla ce KOHA4YHO paclaJia Ha 3alla/lHU Jleo, U3 Kora je nmpousauiia

" milan@prafak.ni.ac.rs
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PuMoxkaToJiMyKa LpKBa, U UICTOYHM, U3 Kora je mpousatuia [IpaBocsiaBHa L pKBa,
KOja je ocTaJjia BepHa IOPeTKYy U yuyewruMa Baces/beHCcKe LpKBe. [JIaBHU y3POK
Te NoJeJie JIeXXU Y CXBaTamkbUMa repMaHCKUX BapBapa, Koju Cy Ha TJ1y 3anajiHe
noJioBuHe llapcTBa 06pa3oBaJsiv cBOje KpasbeBHUHE, ,peruyme”. To je moBeso
Jl0 U3BECHUX 0COOEHHX CBOjCTaBa YHyTap pPUMOKATOJIUIIU3Ma: [0 BEPCKOT
danaTu3Ma; 70 060KaBarmba PUMCKOT nare (jep cy BapBapH XTeJu Jla UMajy 6ora
KOoTra BU/Jie U 4yjy); 10 KPCTAIIKUX PaTOBa; A0 UCTPe6/bUBaha BELITHIA KA0
HaBOJHUX ,haBosioBUX HeBecTa". [lpyru BeJIMKH nopa3 Bace/beHcKa LIpKBa je
Jl0’KMBeJia ycJie[| M pewba ncaaMa, KojuM je Baucku ucTok oTprHy T o EBpore.
3HaMeHHUTHU PyCKHU UCTOPHUYAp LPKBe U 6orocsioB, Kapramos, Besu (KapTamos,
2009: 443): ,HacTymnuo je MCTOPHUjCKH KPaj, KOjU je OTIIOUEO0 CBOjUM OCBajatkheM
Anexkcangap MakenoHcku. [locsie 1.000 roguna xenenusma 1 700 rogurHa
MIOMIIEjCKOT OCBajama NOoJ PUMCKUM OpPJIOM, OTIIOYEJIO je BEJUKO MOBJaYethe
eBpoICKe KyJaType U3 Tux peruja!“ Tpehu Besinku nopas gyxa Bace/beHcke
L PKBe je MojaBa NpOTeCTaHTHU3Ma Y PUMOKATOJHMYKHUM 3eMJ/baMa, IOCEGHO
repMaHckuM. Henocpe/jaH noBoJ npoTecTaHTU3Ma GUJIO je Cy30Ujabe NancKux
3yoynoTpe6ba. [I[poTecTaHTH3aM je y TOMe yCIIeo, aJld je yjeJHO Y3/,pMao U caMe
TeMeJbe XpullthaHCTRBA.

Ho, BaHO je pa3/IMKOBAaTH yMepeHHU OJf eKCTPEMHOT IPOTeCTaHTU3Ma. YMepPeHH,
OJINYEH y JIYTEPAHCKUM (eBaHTeJUCTHUYKUM) LpKBaMa M AHIJIMKAHCKO]
LPKBY, 3a/P>Kao0 je CBEIITEHUYKY XHjepapXujy Ha 4eJly ca elNUCKONIMMa U
NPUXBATHUO TEPUTOPUjaJHU MIPUHIUI, ¥ CMUCIY /d je 3eMaJbCKU rocrnojaap
(ako je mpoTecTaHT) yjesHO U ryaBa LipkBe. EKCTpeMHU NpPOTeCTaHTH3aM,
y OpPBOM peAy KaJBUHUCTUYKU pedopMH3aM, 32 pPasJIUKy O] YMEPEHOT,
HUje envcKonaJjaH, Beh no3Haje caMo CBelITEHUKE KOje 6MpPajy CKYMIITUHE
BepHUKa (pe36uTepUjaJHO-CUHOAATHU CUCTEM), LITO je u3pa3 cxBaTama Ja
je CBaKM BEpPHHUK CBeIITEHUK (,0NLITe CBelITeHCTBO). CBaKM CKYIN BEpHHUKaA
MOXe fa o6pa3yje LPKBY, LPKBEHY ONIUTHUHY. JeJHO 0/ GUTHUX obeJsiexja
pedopMucaHe IpKBe, 10 KOME je j001J1a U UMe, jecTe y6eheme Ja ipkBa Tpeba
na ce ,pepopmuiie no peyr boxjoj“ u xa joj je ,pedopma ctasHo HeonxoaHA"
(ecclesia reformata et semper reformanda). YnpaBo us osora ,ius reformandi”
npu3anLIo je ,ius revolutionis” dppaniycke u pycke (,0kTobapcke”) peBosayiuje,
4yHja je owITpula 6uJa ynpass/beHa npoTUB caMe lipkBe Xpucrtose. JIuTypruja
(Muca) 6usa je 3aMemeHa NPONOBEeJHUYKUM 60rocayewbeM. O orpoMHe
Ba>XHOCTH je M TO LITO je pepOpMHU3aM CTA0 Ha CTAHOBULITE NpefojpeheHocTn
(mpemeTepMuHanuje). To cTAaHOBUIIITE 3aCTYMAO je joun GJia’KeHU ABIYCTHH,
y CYIPOTHOCTH Ca CBETOOTAYKUM IIpeJiamweM (yueweM LipKBeHUX oTaua). [lo
TOM CXBaTamy, bor je o/ BeUHOCTU HeKe JbyJie 0/1abpao 3a Cliacere, a HEKe 3a
NPOKJIETCTBO, jefiHe 3a paj, Apyre 3a 1aKao; cJeJCTBEHO TOMe, HeMa cJ1060/e
BoJbe. JIyTep je Takobe cTajao Ha CTAaHOBUILUTY npefoapeheHocTu. Ay, Hajeha
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vMeHa HeMauke ¢usocoduje, KaHT 1 npeAcTaBHULU HEMAYKOT Heain3Ma
(Puxre, lenunr, Xeres) BUeu Cy y CJI0604H1 BOJbE je/IaH O/ TEMe/bHUX II0jMOBA
dusocodckor casHawa. CBU OHU 6UIU cy eBaHTeaucTU. To je y Hemaukoj,
JIOMOBHMHU NpPOTECTAaHTHU3Ma, OTylneJsio oWTpuuy JlyTepoBoM rJjeJUILUTY.
[IpoTecTaHTU3aM je Takobhe oA6aL Mo LPKBEHO Npe/iatbe, KYJT CBeTala, KyJaT
ukoHa. [IpaBuJia Bepe cagprkaHa cy camo y Ctapom (jeBpejckom) u HoBoM 3aBeTy
(sola scriptura). JlyTep je, noayiue, uy Crapom 3aBeTy BU/ieo JeBaHheJsbe (solus
Christus). MehyTuM, eKCTpeMHHU IPOTECTAHTHU3AM U3jeJHAUUO je yuera CTapor
v HoBor 3aBeTa, Hamao je, mraBulle, y CtapoM 3aBeTy MepuJja Hosor. C TUM y
Be3H, BeJIMKW HeMavyKH [TeCHUK jeBpejcKor nopekJa, Xajupux XajHe (1797-1856),
pekao je o npe36uTeprjaHcKkuM llIkoTUMa Aia cy JeBpeju Koju je 1y CBUHETUHY
(Sombart, 1920: 293).

CacBuM je apyrauduje ctaHoBUlUTe Baces/beHcKe, a moToM [IpaBocsiaBHe U
PuMokaTo/iM4YKe 1IpKBe, Kaza je y nutawy Ctapu 3aBeT. Andpen Jloasu (Loi-
Sy), ,0Tal, KaTOJMYKOTr MOJIepHU3Ma", 3al1MCa0 je pa3roBop Koju je 24. okTobpa
BOJIMO ca HaJOKMCcKynoM Typa 1 KacHUjUM KapauHasioM, MewaHoM (Meignan),
y KOMe je 0Baj IpKBEHU BeJIMKOJOCTOjHUK pekao (Heer, 1964: 687): ,3HaTe sy,
Jlparu npujaTtesby, 1a KpUTUKA HUKala HUje nocTojasa y lpksu. lllta cy Beh
L PKBEHU OLU pasyMesu of, bubauje? Humra. A 'y cpeamweM Beky? U notom?
Pumap CuMoH (npugozajmMo: OH je BEJTUKH MUOHUP KAaTOJUYKOT OGUOJIHjCKOT
HCTpakrMBamwa) Gellle TaMeTaH YOBEK, BeJIMKU KpUTHUap. AJid — MoJiuM Bac fa
00paTUTe NAXKY HA TO — HAje UMao HUKAKBoOr ycnexa. bocuje (Bossuet) ra je
CMJIaBMO..." JeJlaH 3HaMeHUTH PpaHLyCKU KaTOJUYKHU TE0JIOT 0OBaKo ofpehyje
oZIHOC IpBOT U Apyror AeJsa CBetor nucMma (Daniélou, 1948: 13): ,,be3an koju
noctoju usmehy Crapor v HoBor 3aBeTa je 6e3/1aH Koju NOCTOjU M3MeDy HajaBe
HeKe CTBapU U peasIHOCTU Te cTBapu.” CpICcKU LPKBEHU OTall JycTUH Geceau
(ITomouh, 1980: 332) naje,l'ocnos XpucToc... pa3peLino byze o IPOKJIeTCTBA
3akoHa“. Y YMHbeHUYHOM CMHUCJY TO HHje Ta4yHO, jep Cy caMo JeBpeju KUBeJIU
110 CTap03aBEeTHOM 3aKOHY, 0 KOMe je oBJe ped. Ho, Ta TBpika nI0Kasyje cTaB
[IpaBocsiaBHe 1pkBe npeMa CTapoM 3aBeTy.

Y Enrseckoj cy y 17. BeKy fAeJioBaJie TpU NIPOTECTAHTCKE, aHTUKATOJUYKE
npkBe: AHriuMkaHcka uiau ,Higch Church® koja je 6usa Haj6s1M>ka PuMoka-
TOJIMYKOj, U KOja je NmpUMenHBaJa LiepeMOHUjaJl IPONUCAH OJ BJajapa
n3 aunHactuje Tjypop; IlpesbuTtepujaHcka UM ,HOHKOHPOPMHUCTHUYKA®,
Koja je y 17. BeKy mocTaJia Jip>KaBHOM LpKBoM llIKoTcKe; mpeM/a je 6usia
eKCTPEeMHO MpoTecTaHTcKa (pedopMUCTUYKA), TexuJa je pedopMama,
aJjiv je xTeJsa [a OCTaHe y jeJUHCTBY ca AHIJIMKAHCKOM LIPKBOM; HAaIllOKOH,
KoHrpenvoHanvucTu4yka LIpKBa, UJM ,He3aBUCHA", 4yMje NpUNaJHUKE CY Y
EHrsieckoj 1 AMepuIlM TPO3BaJy ,IypUTAHIUMA", ,4UCTYHIIMMA", KOja je 6uJia
HajeKCTpeMHHUje NPOTeCTaHTCKa U Koja je ocyhuBasia Kako eNHCKONAJIHO
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ypebemwe AHIVIMKAHCKe LIPDKBe, TaKO U CHHOJe npe3buTepujaHana. Kpasm u
BHCOKO IJIEMCTBO NOJpKaBaJjd cy AHIVINKaHCKY LPKBY; HUXe IJIEMCTBO U
TProBUU NOJp>KaBaJu Cy npe3buTepujaHle; 06U4YaH, 0COOUTO CHpOMallaH
CBET, CTajao je y3 mypuTaHie. Y rpahaHCKOM paTy Koju je u361o uamMmehy kpasba
Y MapJiaMeHTa, BOjCKY MapJiaMeHTa UYMHUJIU Cy YIJIaBHOM NypPUTaHIY, 360T
yera ce 361MJ/bCKa eHIJIeCKa peBOJIYIlMja YeCTO Ha3MBa ,, Iy PUTAHCKOM, U KOjU CY
HalOKOH U U3BOjeBaJiv No6eny, jep cy 61K HajdaHaTUUHUjU 60pL Y. Y IPBU IJIaH
13610 je reHUjaJIHU IYPUTAHCKHU BOjCKOBODA, KOjH je MOJIyYrOo YUH ,reHepaJl-
KaneTaHa", npunajAHUK HUxer njaeMctBa OnuBep KpomBedt. [locTaBiiu BojHU
JukTaTtop, KpoMBeJ je uszejcteoBao ga napjameHT 7. pebpyapa 1649. ykuHe
MOHApXHjy U yCIOCTaBU peny6aukKy. [lapiaMeHT je 16. nenem6pa 1653. usraacao
KpomBesa 3a ,siopzia npotektopa EHryiecke Peny6inike, peXXuM je Ha3uBaH
JapoTekTopaToM” (protectorate) u KpomBes je Biazjao 6e3 orpaHuyemna
MaH/iaTa CBe /10 cMpTH 3. cenTeM6pa 1658. (KoHBeHTCKHU napaMeHT je 1660.
IIOHOBO yBEO MOHApPXHUjy, ¢ PUKIUjoM Jia peny6IMKa HUKaJa HUje nocTojaJjal)
Enuior eHrsiecke peBoJynuje 6uu cy gorahaju og 1688. no 1689, koje je bepk
Ha3Bao ,,cpehHOM U CJIaBHOM peBOJIYLUjOM", jep ce, y CTBApH, HUje paJiUJIo O
peBosayuuju, Beh o, kako ucnpaBHo npuMehyje lllnenrnep (Spengler, 1922:
486), nobeau niemuhke, y napjaMeHTy 3acTyn/beHe ppoHje. [Ipuctanuie
napJiaMeHTa U IpUCTalle MOHapXHje, ,BUTOBIU“ ¥ ,TOPHjeBLH ", COpa3yMeJIu
Cy ce Jla ycrocTaBe NapJlaMeHTapHY MOHApXUjy U YUBpPCTe AHIVIMKAHCKY
[PKBY Kao JIp>KaBHY [PKBY; JIeCHULIA, PUMOKATOJIMIIY, ¥ JIEBUIIA, Ty PUTAHIIY,
6UJIU CYy OJiCTpameHU oJ BjaacTU. HoBU KpaJsb, X0J1laHICKU HaMeCHUK BusbeM
OpaHcku ¥ weroBa cynpyra AHa, khepka nocsiegmwer CtjyapTa, MopaJiy €y Aa
12. pebpyapa 1689. notnumy ,/Jekaapanujy o npaBuma‘“, Koja je onemoryhanaJia
CBaKy KpaJbeBCKY CaMOBOJbY.

KpomBeJsia 1 Hberoso nokoJiewme Ipe cBera je HagaxwuBao Ctapu 3aBerT.
CBEKOJIMKO MUUI/bEHE U CTUJ TOr pa3zobsba GUIU Cy AYOGOKO MPOXKETH
jynejctBoM. Tpu rjiaBHe 3aMHUCJIM jeBpejCKOT HaljMOHAJIM3Ma BJajaJje Cy
NypUTAHCKOM cBelrhy Tor pa3zo6b/ba: MUCao U3abpaHOT Hapo/a, 3aBeT ¢ borow,
MecHjaHCKa OYeKHBawa. Baces/beHCKa LIPKBa je y4yuJia Jia je caB HapoJ, cabpaH y
llpkBU ,u3abpaHu HapoA“. HacynpoT ToMe, KpoMBed je cMaTpao Aa je eHrJiecku
HapoJ y TOM UCTOPHjCKOM 106y ,HOBU U3paen”. Tako je KpomBeu, Tpaxkehu oz
napJiaMeHTa ia mo6eheHor u 3apo6sbeHor Kpasba KapJia [IpBor ocyau Ha cMpT,
JIOCJIOBIIE PeKao Jia 0T/ je Taj CMy T/bUBALL XKHUB, ,HUKaKaB Mup y U3paesy Huje
Moryh*“ (Maurois, 1937: 365). PazayMJ/buBO je /1a je TakaB cTaB KpoMBeJioB 10BEO
Jl0 y3ajaMHMX CUMINIaTHja ca JeBpejuMa. Jowr 1290. je kpasb ExBapa npoTepao cse
JeBpeje u3 Enrsiecke (kazia je OTKpUBEHO Jla KYjy JIaXKHU HoBall). KpoMBes UM je
1655. 103BOJIMO Jja ce BpaTe. JeBpeju cy, 3ay3BpaT, puHaHcupasu KpomBesose
apMUje U, yCKOPO NOTOM, [JBAaHAECT jeBpPejCKUX MellleTapa, kojuMa je KpomBen
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JIONYCTHO Aa Nocayjy Ha JIoHAo0HCKO] 6ep3u, o6pTasu cy Beh y 17. ctosiehy
YeTBPTHUHY BJIaJJUHUX 3ajMoBa (Arent, 1955: 27).

KpomBeu je 1649. nokopuo Upcky u 1651. llIkoTcky. Y Upckoj je HewrTo paHuje
pHMMOKaTOJIMYKaA CTPaHKa Ha/iBJ1a/iaJjla ¥ U3BplIKJia NOKOJ/b IpoTecTaHaTa. Kao
IIpaBU BOJHUK CTapo3aBeTHora JexoBe, KpoMBeu je y Upckoj cripoBeo ogMasay
onucaHy y CTapoM 3aBeTy; a0 je a ce UCTPeOU L[eJIOKYTTHO UPCKO MJEMCTBO
Y 3eMJba NOJeJIM €HIVIECKHM CJ0060WhalluMa; ocJejula Tora je 6uaa Aa
Cy MecTO IJIEMCTBA 3ay3eJy Yy UpcKkoj pUMOKaTOJIMYKHU CBELITEHULH; TaKO
je npoTecTaHT KpoMBeJ TypHYO UPCKU HApoJ, y Hapy4je pUMOKaTOJIHUYKOT
KJlepyMKaJsu3Ma. 3acayra je KpoMmBesioBa To je EHrylecky y4MHHO CBETCKOM
noMopckom cusoM. [lobeauno je Xosanaujy, koja je ox 1600. umasia Hajjauy
dsoTy Ha cBeTy,y paTy o 1652. 10 1654. Kazga je KpomBes 9. maja 1655. 3ay3eo
Jamajky, 6usia je TuMe 3anedyaheHa He caMO eHIJIECKA TOMOPCKa NpeBJacT
Haj lllna"ujoM, Beh ¥ mo6esja CBeTCKOT MpoTecTaHTU3Ma (KaJBUHHU3Ma) HaJl
CBETCKUM KaTOJUIHU3MOM (je3yuTU3MOM) y BJIaJlaBUHU MOpPHMMa U OKeaHUMa
(Schmitt, 1954: 30, 45, 47).

JenHa masia ckynuHa y EHryieckoj mporambaHUX, KaKo 0Jf CTpaHe aHTJIMKaHaLa
Tako U Npe3buTepHjaHalla, NypruTaHala UceJausa ce Hajupe y XoJaHAHjy, a
notoM y CeBepHy AMepuky. Ha 6poay ,Majcku uset” (Mayflower) Hasasuo
ce 41 myukapar, ca nopojuliamMma, ¥ T MyuKapuu, y AMepunyd Npo3BaHU
,OIlM xomodacHUIM" (pilgrim fathers), npe Hero mto he ce HactanuTu y HoBoj
EHrneckoj, 3ak/pyuunu cy 11. Hopem6pa 1620. rnacoButu yrosop, ,Mayflower
Compact”. [IpemMaa cy ce ,,0IlM XO404aCHUIIM " U3jallllbaBad Kao MOJaHUIU
eHIJIeCKOra KpaJsba, OHU Cy CMaTpaJiu Jia y Norjey Jp>KaBHOTL, IPKBEHOT U
€KOHOMCKOT YCTPOjCTBa UMajy HOTNYHY CJ10604y YTOBOPHOT ypehuBama, U Taj
yaATpanubepandsaM, Koju MMa KOpeH y yroBopy u3abpaHor HapoJa ¢ borom,
npeJcTaB/ba OCHOB MMypPUTAHCKOra CBeTOHAa30pa. [VlaBHU Aeo yroBopa Ha
»,MajckoM 1BeTy" riacu: Y ume boxje, AMUH. MY, YMja UMeHa Cy fioJie TOTIIMCAHA,
JIojaJIHU MTOZJaHUIIY Halllera Y3BUILIEHOra CYBepeHOT rocro/iapa KpaJba JakoBa,
musowhy boxjoM kpasba Benvike Bputanuje, Ppannycke u Upcke, 3aliTUTHUKA
Bepe uth. [IpeayseBiiu 3a caaBy boxjy, pagu yHanpebuBamwa xpuirthascke
Bepe U y cjaBy Haulera Kpaspa 1 3eMJbe, Iy T Jla yCIOCTAaBUMO KOJIOHU)Y Y
CEeBepHUM JieJIoBUMa BuplinHuje; 3aK/byUUBIIH OJf CTPaHe MPUCYTHUX, CBEYaHO
Y y3ajaMHoO, y IpUcycTBy bora U jeAHUX ¢ Apyryuma, yroBop U 34py>KUBIIU
Hac 3ajefHO y rpabaHCKy ¥ NOJIMTHYKY YCTAHOBY, Py Haller 60Jber paja u
OuyBama, Te Hajla/be pajid HaBeJleHUX CBpXa: Jia J0HOCUMO, YCTaHOBJ/bYjeMO
U oZpebhyjeMo TakBe MpaBeJiHe U OINILITe 3aKOHe, ypeJbe, aKkTe, CTaTyTe U
cay>k6eHHuKe, C BpeMeHa Ha BpeMe, Kako 6yZileMo cMaTpaJiu Jia je HajA0JIMYHuje
Y HajoJlecHUje 3a onite 06po KosioHuje; o6ehaBajyhu 1a heMo uM ykasuBaTu
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CBY IYKHY OTYHUHEHOCT U MOCJYIIHOCT.” Y UCTOPHUjCKOM CMUCJIY, OHH CY ZlaKJie
cebe BUEJIY Kao ,,HOB HapoA .

Yckopo notom novesiu cy fAa HoBy EHIViecKy KOJIOHU3Yjy IyPUTAHLU Y CBe
BeheM 6pojy. Oko 1640. 6110 ux je y 3a1MBy MacadyceTca Beh mpUOJIHKHO OKO
22.000. Angpe Mopoa (Maurois, 1953: 338) uctuye fja 6e3 BepCKOr Nporamaba
nypuTaHaua y EHrsieckoj,BepoBaTHo LuBuanu3anuja CeBepHe AMepuKe He 64
nocTaJia aHraocakcoHcka“. Ho, 1ok cy ,, 0111 X0104aCHULLM “ U BhUXOBE NOPOAUILe
TEeXUJIU fa OyAy cCaMU Y OGUJIM TPOKeTH 6J1aroiihy onuTHHCKOT X)KUBOTA, AOTJIE
Cy KOJIOHUCTH U3 3a/1MBa MacadyceTca 61/ paTO60PHU U TEXKUJIU 0CBajarbuMa
(Perry, 1944: 72).

KasBUHM3aM, NIa TaKO UM NMypUTAHH3aM, CTOjU HA CTAHOBUIITY jeJTUHCTBA
JIp>KaBe U [[PKBe, [[PKBa je Ap»KaBa 1 o6paTHo. [lypuTaHIY Cy NPBOGUTHO XTEJH
Jla ocTBape TeOKpaTHjy Uy ,HoBoM cBeTy". KosoHuctu ca ,Majckor npera“
6uJ1M Cy yjeJHO LIpKBa, OPTaKJIYK U ApkaBa (Perry, 1944: 74 un.). Mehytum, Beh
KpajeM 17. Beka npeBJialao je MpUHIMII cJ1060/1e BepoucnoBecTH. Y 6yayhum
CjenumennM AMepudkuM Jlp>kaBaMa M0jaBUJIH CY Ce M MPUNAAHULU APYKIUjUX
penuruja. Penumo, noyes ox 1651. 6uiu cy LIkoTu paTHU 3apo6/beHUIIH, 10
BEPOUCIIOBECTH Npe36UTEePUjaHIIM, OTIIPEMAaHK Y aMepUUKe KoJIoOHHje. Y 18. Beky
Jouuio je o npusinba npeko 180.000 MKOTCKUX U UPCKUX IIpe30UTepHjaHala.
EHrsiecku KpaJbeBH, KOjU Cy Kol Kyhe 6MJ/IM BepCKH HETPIIE/bUBH, Y IOBe/baMa
0 OCHHUBAamY KOJIOHH]ja jeMYHUJIH Cy KOJIOHUCTUMA C10604y BEPOUCIIOBECTH, U Y
KOJIOHMjaMa Cy Ce M0jaBHJIe MHOTE NPOTECTAHTCKE CEKTE YUjU Cy NPpUNaJHULLU
TpaKuJiv 3a cebe 1060y caBeCTH. 3HAKOBUTO je [ia CY Y yCTaBHUM YTOBOpHUMa
n3Mehy BehrHe W MHOBepala OBH NOTOHU 06ehaBasiv NOCJAYLHOCT BehUHH,
aJy ,caMo y rpabaHckuM cTBapuMa“ - peJiurvja Huje MorJya GUTH MpegMeT
3akoHozaBcTBa (Jellinek, 2006: 47).

Hemauku uctopudap u dusocod EpHct Honte, nonasehu of Tora ga cy npsu
CeBepHOAMEPHUUYKHU KOJOHUCTHU OUJIM NPOTakbaHUu U CUPOMAIIHH Y ,,CTapOM
cBeTy", ycTBphyje aa cy CjeaumweHe AMepudke /lp>kaBe 6uJie mpBa ApKaBa
aeBune (Nolte, 1985: 47 uan). OH, MehyTuM, oMax Aozaje a je Hanmopeao
MocTojaJsia u jeJlHa ,apucTokpaTcka Amepuka“ (ibid., 48). Ta, 60/be pedeHo,
LIJIYTOKpaTcka AMepuKa“, MONITO 30U/bCKU apUCTOKpaTHje, IJIEMCTBA, Y
AMepuLM HMKa/Ja HUje 6110, IOCTOjaJIa je He caMO Ha CeBEpHOAMEPHUYKOM
po6oBsacuuukoM Jyry, Beh u Ha CeBepy, y byjopky, rae cy je onudaBaJsie
BoJiehe TproBauke nopoauie: Rensselaer-oBu, Roosevelt-oBu, Alsop-oBu,
Jay-oBu. OBuUMa Tpeba JjoaTH U GoraTe jeBpejcke MopojuIie, Koje Cy ce
Jlocesnuie ca 3alaJHOUH/UjCKUX ocTpBa Ha KapunckoM Mopy u u3 JlaTuHCKe
Awmepuke. Ty JeBpeju yLIJIU Cy y CAMOHO3Y Ca HbYjOPIIKOM IJIYTOKPATHjOM
(mpBM TaMoLIH JeBpeju Joceansu cy ce 1655. ynpaso y Hbyjopk) u, usmehy
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ocTaJior, uHaHCUpaJu 60pOy ceBepHOAMEePUYKHUX KOJIOHH]a 3a ocao60heme
of, Enrsniecke; 6e3 jeBpejckora HoBua CjeaumbeHe AMepuuke /[p>kaBe HUKaAa
He 61 cTekJie He3aBUCHOCT; KasndopHuja je Takohe 06pUM ZiesioM jeBpejcKa
TBOopeBUHA (Sombart, 1920: 40 ugna.). [loctoju y Cjenumenum [pxkaBama u
jaka cynpoTHOCT M3Mehy HaIlMOHAJIM3Ma ¥ YHUBEP3a/JIU3Ma; aJlv je IOTOHhH
ycreBao Jia npeBarHe.

AKo ce oCcTaBM 10 CTPaHHU €J1060/1a BEPOUCIIOBECTH, KOjy CY KacHUje U caMH
NypUTaAHLY NIPUXBATU/IH, U3Mehy aMepuyKora nypuTaH1u3Ma U KaJBHHU3Ma
YOIIIITe, C jefiHe CTPaHe, U jyjlausMa, C pyre, y TOJUTUYKUM U eKOHOMCKUM
CxBaTalkbMMa HeMa pasJiMuka. [Ipe cBera, oBa MoAyJapHOCT je Aolija A0
v3paxaja y UCTpeb6/bMBa4KMM paTOBUMA KOje CY KOJIOHUCTH BOJUJIU IPOTUB
cTapocefenadkux UHujaHana (o HcTopUju cTapoceielaukuX Hapoja o6ejy
AmMepuka nocJie 1492. (Wright, 2000).

PaTt npotuB UHAMjaHaLa oTnoyeo je Takopehu of moyeTKa KoJoHU3aLHje
oyayhux CjenumeHux AMepudkux Jlp>kasa. Y YnaHoBuMa KoHpeepaiuje
yjeaumeHnx kosoHuja Hoee Enrnecke (1643-1684) ctoju: ,/lok cMO CBU MU
JIOLLJIN y OBe iesioBe AMepHKe ca jeJHUM Te UCTHUM LJUJ/beM U TEXKHOM, a HauMe,
Ja yHanpebyjemo KpasbeBcTBO Hauera ['ocnoga Ucyca XpucTa 1 y>KUBaMo
cy060/¢e JeBaHnhesba Y YUCTOTHU C MUPOM; U JOK CMO Y CBOjUM HaceobUHaMa
(Myzpum npoBubemeM boxjuM) Hajla/seko pacnplieHHd Ha obasamMa Mopa
Y peka Jipyraddje Hero LITO CMO Hajlipe HaMepaBaJiy, TaKO Ja He MOXeMO
carJiacHO CBOj0j »KeJbH Jla yrogHo caobpahamo y jeaHoj Bj1aau ¥ npaBocybhy; u
JLOK )KMBUMO OKPY>K€HU JbyJJUMa HEKOJIMKHX Hapo/ia KOjyu FOBOpe Hepa3yMJ/bHBe
je3uke Koju (Jby 1) MOT'y /1a Ce MOKa>Ky LUTETHUM 10 HaC UJIX Hallle TOTOMCTBO."
Ay Jleknapanuju o He3aBUCHOCTH o 4. jysia 1776. eHIJIeCKU KpaJb ce, u3Mehy
ocTaJor, onTtyxyje: ,OH je MOACTHUIIA0 YHYTpallbe NobyHe Mehy Hama, U
HacTojao Za joBeJie CTAHOBHUKE Ca HAIUX PaHULa, HEMUJIOCPJHE UHAUjaHCKe
JIMBJbaKe, 4Mja Cy IO3HATa NpaBUJa paTOBaka YHUIITaBakbe 6e3 pasJnKe by U
CBUX /1064, 10J1a ¥ yCJI0BA.”

Ho, oHM cy 61JIM TPBY KOjU CYy NIPpUMekUBaJIM Ta paBUJia paToBama. [lyputaHiy,
Kao u3abpaHu Hapoa boxju, Bugenu cy y AMepunu borom o6ehanu Uzpae,
YHje cTapocezieole MOPajy a YHUIITe 360T bbUXOBOTa 6€3060KHUILITBA, 6alll Kao
urto ctoju y CrapoM 3aBety. Jloayiue, bor uM To n3paBHO HUje peKao. A, OHU
Cy cMaTpaJiv Jia cy npegpoapehenu (mpesecTUHUpPaAHU) 3a paj, a UHaAUjaHIU 3a
1akao, jep oHU cy nobehusanu, a UHgUjaHI M I'y6UIIH, OHU pacyay, a UHAujaH U
HecTajasu. CaB 0Baj UCTPe6/bUBAYKY IOXO MyPUTAHLHM Cy CMATpPAJIH [la YNHE
y ,cnaBy boxjy“ v kBasudrKoBaIy ra Te0JOIWKUM TepMUHUMA. Tako je 3a mwUX
Amepuka 6usa ,3eMJba y boxjeM BJIaCHUIITBY ", 8 bUXOBO MIPBO HAaCeJbE Y H0j
»CBeTaropa l{uoH"; 3a bux, peauruja UHaujaHana 6u.a je ,4UCTU KT haBosia“,
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a oHHU ,Aena hasosioBa“, ,ipBeHu haBosaun“ (Deschner: 1992, 26, 34, 48). Jow
1835. nmucao je Besmuku ¢pannycku ucropuuap Je Toxsua (Tocqueville: 1951,
506): ,AKo ce 06paTH NaxkKka Ha TUPAHCKe MePe Koje Cy yCBOjUJIM 3aKOHO/aBI 1
Jip>KaBe Jyra, Ha MOHAlllakhe IbUXOBUX I'YBepHePa U aKTe lbUXOBUX CYJI0Ba, JIAKO
he ce y6euTH Jia je NOTHYHO NpoTeprBame MHAMjaHala KOHAYHU [1UJ/b IpeMa
KOMe MCTOBPEMEHO TeXe CBU BhUX0BU Hanopu.”

3oMbapT 3aksbydyje (Sombart, 1920: 293, nmojBy4YeHO y H3BOPHUKY):
JlypuTaHu3au je jynauzam.” Unak, To je camo JIeJJTMMUYHO Ta4HO. AMEPHUYKH
NPOTECTAHTHU HUCY caMo NMOKJoOHUIKM CTapor 3aBeTa, OHU CY U MOKJIOHUIIU
HoBor, ¥ To MO /1a BUllle HEro UjeJjaH Apyru xpulthancku HapoA. OHU Ccy Hapo[,
y KOMe JleJiyje Kpajiba npoTuspeyHocT usMebhy Crapor u Hosor 3aBeTa, kao
Y Kpajika NPOTHUBPEYHOCT U3MeDy JieBUIle U AeCHULE. Y TOM CMUCJY, OHU CY
HaJIMK Ha pUMCKOT 60ra JaHyca Koju uMa JiBa iuua. O Tor Hapo/ia 3aTo Jj0J1a3u
v HajBehe Moryhe 310, anu 1 HajBehe Moryhe 106po.

Ta onpeka usMehy cTapo3aBeTHOI U HOBO3aBeTHOI u36Uja HA BUJEJIO Y
JleJIOBaly MojeAUHUX npeacegHruka CjeaumeHux Jp>kaBa Ha HAPOYUTO jaK
HauuH. Moxia Hajeehma ko Xapuja TpyMaHa, Koju je 610 Ha YeJs1y Te pKaBe o/
1945. no0 1953.roguHe. TpyMaH je cMaTpao jja ce ,reMe/bu” ycTaBa Cje JUbeHUX
Amepuukux /lpkaBa Hasa3e y bu6auju (Deschner, 1992: 19). Ho, uctu TpymaH
je HapeAWo [ia ce Ha [iBa jallaHCKa rpaja, Xupomumy v Haracaky, 6. u 9. aBrycra
1945. 6ane aToMcke 60Mbe, yciien yera je moruysio Buiie o, 100.000 He 1y >KHUX
yuBuJa. Hosunap , tbyjopk Tajmca“, Busbem Jlopenc (William L. Laurence), koju
je ka0 oyeBH ALl U3 aBUOHA CJIaBOJOOUTHO ONMKCAO0 balamke aToMcKe 6oMbe Ha
Haracaku, nosiyuyuo je 3a taj onuc [lyauunepoBy Harpaay. TpyMmaH, MehyTum,
HUje 6allalbeM aTOMCKHUX 60MOU XTe0 caMo Ja IPUHY/U JallaH Ha KaUTYJIalujy
y [lpyrom cBeTCKOM party, Beh je yjesHo xTeo fa CoBjeTcku CaBe3 0 BpaTH 0O/
JlaJber lupewma KoMyHu3Ma. /IBa Meceria HakKoH 6alama aTOMCKUX 60MOH,
TpymaH je usjaBuo fa Cjenumwene /lp>kaBe 3a/pKaBajy aTOMCKH MOHOIOJI 3a
cebe (Deschner, 1991, 266). Camo, Beh 25. cenTeM6pa 1949. ekcrioupaJsia
je mpBa coBjeTCKa aToMcCKa 60M06a, 1a je oTmodYesia TPKa Yy HAOPYKamy U
XJIalHU paT usMeby amepuykor nMiepujaansmMa U COBjeTCKOT KOMYHHU3Ma.
Jlerasvsauujy xJ1aJJHOT paTa npeJicTaBJ/baJja je 3anpano , TpyMaHoBa JOKTpUHA",
KOjy je amepuuku KoHrpec ycBOjuO HaKOH peiceJHUKOBOT roBopa 12. mapTa
1947. llpema Toj JOKTPHUHH, ,HaljMoHaHa 6e36egHoCcT” CjeubeHuXx Jlp>kaBa
yrpoKeHa je KaJ roj ,TOTaJUTapHU PEeXUMU" MOKYIIAjy Aa HAMETHY CBOjY
BOJbY ,,CJIOGO0AHUM HapOAHUMa“ My TeM ,,HAOPYKaHUX MatbHHA UJIY CITOJbAIlEbUM
nputuciuMma“. buTHo je, MehyTum, sa je Texxumrte , TpyMaHOBe NOKTpUHE"
¢dUHAHCHjCKa U MaTepHjaHa IOMON, a Y CKJIa/ly ca MPUHIIUIIUMA Yje U eHUX
Hanuja. Jep: ,CeMe TOTAJIMTApHUX PEeXKUMa NOTXpamyje ce 6€J0M U OCKYAHULIOM.
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OHO ce LIMpH U pacTe y 3JI0M Ty CHpOMaIlITBa U HecJsiore. OHO Y MOTIYHOCTHU
v3pacTa Kaja je y HapoAy yMpJia Hafia y 60JbH XKUBOT."

Y HajnoTnyHujoj Mepu ,TpymMaHOBa JOKTpUHA“ je AollJa [0 U3paxkaja y
»,MapiaJysioBoM mjaany“, ogHocHo ,IIporpamy 3a nomoh EBponu“ (European Re-
covery Program, ERP), uuju je ayTop 6uo renepan llopy MapmaJ, gp>kaBHuU
cekpeTap y TpymMaHoBoM KabuHeTy. Of06peH 0/, aMepUYKOT MpeJiceHUKA U
Konrpeca, Map1iuaJ/ioB nJjaH je cTynuo Ha cHary 3. anpuJa 1948. ¢ BaxxkHowhy
Zlo 1953. Ha ocHOBY TOr IJ1aHa, eBPOIICKE HEKOMYHUCTHUYKE 3eMJbe — jep Cy
KOMYHUCTUYKHU peUMHU, yKbyuyjyhu u TUTOB y JyrociaBuju, og6uau Aa ce
NpUKJ/byUYe MapiiasoBoM IJaHy — npumuie cy ol CjefJUlbeHuX AMEPUUYKUX
ApxaBa 12,5 musujapau gosnapa. C 063MpoM Ha eros 1J1aH, MapiuaJy je 6una
nones/beHa HobesoBa Harpajia 3a Mup 3a 1953. roguny.

Y JyrocnaBuju, 3aKoHOM o7 5. fenemM6pa 1946. ca monyHama oJi anpuja 1948,
HallMOHAJIM30BaHa Cy IpuBaTHA NpeAy3eha, yK/by4yjyhu U CHTHOTPrOBUHCKY
Mpexy. TuMe je cTBOpeH MapasuTCKU yIpaB/bayKHU €J0j, KoMe Tpeba JoAaTH
roJieM BOjHU U MOJIMITHAjCKU allapaT, Kao 60/bIIeBUYKH THUII IIOJUTOUPOKPATH]E.
buTHa oGeJsiexxja Tor Tuna U3BpcHO onucyje Makc Bebep (Max Weber) camo
HeKkoJIMKUM pedyeHuama (Weber, 1980: 303,293,452, nogByYeHO y U3BOPHUKY):
BosbiieBu3aM je, Tako, ,BOjHUYKO-HAJHUYAPCKU U KOHTPUOYLLTUOHUCTHUUKHU
MUJIUTapU3aM", ,HajYUCTHjU MUJUTAPU3aM KOjU Y OBO BpeMe UT/le TIOCTOjHu";
IberanpeJCcTaB/bajy ,eJleMEeHTH KOjH Ce Kao Mapa3uTH CKy e NPUIUKOM CBAKOT
npeBpara, 4 koju Hehe AaK¥MBe 32 peBOJIyLHjy, HETO O e, 1T he pehu, Koju
06U Kao ,lipBeHa rap/ia“, Uy Kao 4JaHOBH ,peBOJIYIIMOHAPHUX KOMUTETA", UJIU
Kao ’bUXOBU ONyHOMONEeHHUIIY 3a ycayre y 6p6/batby U JOYILHULITBY XKeJIeJIH Aa
ce xpaHe 6e3 paja. Ty mapa3uTH KojU ce XpaHe HA PEBOJIYLIUOHAPHUM jaciaMa
HeMajy HUKaKaB MHTepec Jia Ce caJlalllibe CTakhe OKOHYA I0r0/1 UM Jlaje XpaHy.”
Kao u3Bop npexpamuBamwa cebe U CBOjUX IPUPENHHA, HOBU BJIACTOAPIIIY CY
Hapo4YMTO GALUJIM OKO Ha CPIICKO CeJIo, a Cy y Ty CBpXY 1946. noHe M 3aKOH
0 3aJpyrama, Koju je npeZiBuhao oCHUBaKE ,CE/bAYKUX PAJHUX 3aJpyra“ Kao
BH/la MPUHYAHE KOJIEKTUBHU3allMje, YUjU CY y30p OGUJIU COBjeTCKU KOJIXO3H.
HcTe rofuiHe JOHENHU CY U ypeAOy 0 OTKYIy >KUTApUIa, HA OCHOBY Koje je
BpIIEH MPUHY/IaH OTKYI JKUTHHUX MPOU3BO/a. 3a MOBpPeAy Te ypeade O6ua je
npeaBuheHa HOBYAHA UJIM 3aTBOPCKA Ka3Ha, Kao U KoHPHUCKAIMja BpIIaJULa
WJIM JleJTAMMUYHA UM TIOTIYHA KOHUCKallMja HEIOKPETHOCTH. 3HAYajHO je Ja
Cy OBe Mepe MPaBHOT HUXUJM3Ma HaullJle Ha U3BECTAH OTIOP PYKOBOACTBA
cpbujaHcKuX KoMyHHUCcTa. Ho, TUTO je TO pyKOBOJCTBO ONTYKHO A CY ,,CEKTAIIH"
U ,,0NOPTYHUCTU" Y TIOTJIeAy UHAYCTpUjaiu3aluje, a y norjiey NpuHyIHOT
OTKyna joul pekao: ,Kysnak y BojpoauHu je 3ajamno [laptujy. Bama ,ce/pauka”
MOJIMTHKA je y cTBapu Kysadyka“ (b. [lerpanoBuh, M. 3edeBuh, JyrocsiaBuja
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1918-1988. TemaTcka 36MpKa AOKyMeHaTa, 2. u3j., beorpasg 1988, 871 un,,
agHoTtauwuja 10; 873, agnoranuja 11.)

[IpuMeHa oBUX mponuca JoBeJsa je 0 CKOpO MOTHYHOr rallema CpICKe
3eMJ/bOpa/JIHUUKe pou3Bo/e. ONacHOCT 0/ yMUpaka oA [JIai1, Kao nocaefuua
TuToBe reHounuAHe arpapHe NoJUTHKe, HAJBUJIA Ce HaJ, CTOTUHAMa XUJbajia
CpIicKe Jelle y rpagoBuMa. Tasa cy npuckouue y nomoh CjegumeHe AMepuuke
JpxaBe, u omoryhue 6.janyapa 1951. cnopasym ca TUTOBOM BJIalOM 0, /jlaBakby
XUTHe noMohu JyrocnaBuju”. TpyMaHOB pe>KUM HaM je UCIIOPY4YHUBaAO0 GPallHO,
MJIEKO U jaja y npaxy (,TpyMaHoBO MJeko“ u , TpymMaHoBa jaja“), »kyTu wehep
Y XKy TH CUD, aJIM U HOBall U JlekoBe. BpaTa TuTOBOr nak./ia 3aTBopHUJIa je pyka
NypUTaHCKe Jby6aBU NpeMa O6JIMKEbeM.
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THE POLITICAL SYSTEM OF THE UNITED STATES OF
AMERICA AND CONGREGATIONALISM (PURITANISM)

Summary

The political system of the United States of America has derived from a variant (fac-
tion) of Protestant Christianity, Congregationalism or Puritanism, which emphasizes
the importance of the Old Testament Judaism and the doctrine of predestination
(pre-determination). As such, Puritanism played an essential role in the emergence
of the American type of democracy and the cruel colonization of the present-day
territory of the United States. The first English colonists of the present-day United
States territories were the Puritans. In line with their precept of Christianity, the
Puritans considered themselves to be “the chosen people of God,” perceiving the
state, church and economics as institutions based on the covenant between the mem-
bers of the specific nation. By contrast, the non-Christian Native American Indians
were considered to be “the devil’s children,” whom God had doomed to failure. The
act of dropping atomic bombs on the Japanese cities of Hiroshima and Nagasaki, as
well as the engagement in the Cold War with the Soviet Union, are the expression of
such religious and moral perceptions. Yet, Puritanism still features a strong trait of
Christian Love embodied in the New Testament. This trait came to the fore in the
Marshall Plan, the American recovery program aimed at reviving European econo-
mies after the Second World War. Similarly, in the early years of Tito’s regime, when
the Serbian agricultural production was almost completely extinguished in 1946 by
introducing “peasant co-operatives” and forced purchase of grain products, which
put Serbian children at risk of dying from famine, the American President Truman
saved Serbia from famine by delivering food, money and medicines.

Key words: Protestantism, Congregationalism (Puritanism), United States, Tito’s
regime.
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LESSOR’S NOTICE OF TERMINATION OF
RESIDENTIAL LEASE IN CZECH LAW

Abstract: Czech private law underwent a major change in 2014, when the
new Civil Code came into force. The changes also influenced the regulation
of residential leasing. Renting a flat or house is a very common means of
satisfying the need for housing in the Czech Republic. In 2011, one quarter
of all flats in the Czech Republic were rented. A lessee is considered to be the
weaker party in a lease relationship. For this reason, there is strong legal
regulation. One way to protect lessees is to limit the lessor’s right to give
notice. The aim of this contribution is to present Czech regulation on the
termination of residential leases, mainly the circumstances and conditions
under which the lessor has the right to give notice.

Key words: Residential lease, notice of termination, civil law, rent, lessee,
lessor.

1. Introduction

The legal regulation of residential leases in the Czech Republic started evolving
in the early 1990s. Until then, the housing policy was entirely controlled by the
state. Residential lease did not exist in the legal code. Instead, the institution of
personal use of apartments was applied. It was only after the fall of the commu-
nist regime that a number of traditional private law institutions, including lease
law, were reintroduced into civil law. A substantial part of the housing fund was
restituted and privatised. The protection of lessees was originally embodied in
the amended Civil Code of 1964, Act No. 40/1964 Coll., Civil Code, as amended
(hereinafter referred to as the CivC 1964). In 2014, the new Civil Code, Act No.
89/2012 Coll., came into effect (hereinafter referred to as the “CC”). The regu-
lation of residential lease is found under Section 2235 to 2301 of this act.

" lukas.hadamcik@law.muni.cz
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In the Czech Republic, there is no special regulation on social housing, although
the need for this legislation has been discussed for years. Hence, the present
situation is such that the legal regulation of residential lease does not distin-
guish whether the lessor of the apartment is a public entity (e.g. municipality)
or a private entity. The same strict rules apply irrespectively to all apartments
which are leased for the purpose of satisfying the lessee’s housing need.

One of the ways in which the lessee’s position is traditionally protected is the
restriction of the lessor’s right to give notice of the lease. The aim of this con-
tribution is to introduce the individual reasons for notice of termination, on the
basis of which the lessor is entitled to terminate the lease.

2. Basic reference points

First and foremost, it must be noted that the regulation of residential lease in
Czech law is relatively cogent. It is not possible to diverge from legal provisions
by agreement, should such agreement result in the curtailment of the lessee’s
rights (compare Section 2235(1), CC).

Czech law enables the agreement on a lease for both a definite or indefinite term.
However, no matter if the lease was agreed for a definite or indefinite term,
under no circumstances is the lessor authorised to give notice of termination
without relevant reasons.

This situation seemingly contradicts the concept of lease as a relative legal
relationship, where the substance of relative legal rights is their limited dura-
tion in time. The institute of notice as a unilateral legal act which leads to the
termination of the obligation prevents the existence of temporally unlimited
relative legal relationships. In the case of the lessor, however, the lease cannot
be unilaterally terminated if a relevant reason for notice does not exist. This
limitation is relevant under the circumstance that the residential lease serves
to satisfy the basic human need of the lessee, that being the need for housing.
Nevertheless, the restrictions are fairly significant. During the drafting of the
civil code, the option of notice without giving a reason for termination on the
partof the lessor was also considered, whereas a relatively long (two-year) notice
period should have been introduced simultaneously to protect the lessee in this
case. However, this provision was not incorporated into the effective civil code.

The current legislation thus leads to a practice in which lease agreements betwe-
en private entities for an indefinite term are concluded only minimally. For, if
the legal code allows the lessor to conclude the lease for a definite term (e.g. one
year) and to extend this lease without limitation, then it would be difficult to
imagine that the lessor would be interested in voluntarily giving up the option
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of considering at least once per year whether they are interested in continuing
the legal relationship or whether they would prefer to use the apartment for a
different purpose or lease it to another lessee.

It should be noted that no lower limit is stipulated for the period for which the
lease of the apartment may be agreed. For example, Spanish legislation foresees
minimally three years, whereas a shorter agreed term of lease shall be auto-
matically extended until the said three years, which may be prevented without
giving a reason only by the lessee; on the contrary, the lessor may do so only
for the reasons stipulated by law [Art. 9 of Act No. 29/1994 of 24 November, on
municipal leases (de Arrendamientos Urbanos), as amended]. Czech law does
not stipulate any such limitations, which in practice results in the possibility of
encountering a lease deliberately concluded for an inadequately short term (e.g.
three months). However, if the purpose of such agreed lease terms is to evade
the provision on notice, it is an obvious evasion of the law, which means that
the given provision shall be disregarded pursuant to Section 2235(1), CC. In
this case, the lease shall be considered agreed for an indefinite term (compare
Section 2204(1), CC).

3. Categorisation of notice reasons

The notice reasons may be sorted according to several criteria: firstly, the length
of the notice period (three months or without a notice period); secondly, whether
the reason is on the part of the lessee or lessor, or whether the notice is given for
reasons of public interest (Bajura: 42). In Section 2288 CC, categorisation was
chosen depending on the relevance of the notice reason in relation to whether
the lease is for a definite or indefinite term. The author adheres to this categori-
sation. However, we have to prepend sanctioning notice reasons, which by their
nature fall into the category of notice reasons relevant to leases regardless of
the agreed lease term, due to the fact that this is the most problematic category
in terms of interpretation.

4. Sanctioning notice reasons

The sanctioning notice reasons are regulated in the provisions of Section 2291
CC, and Section 2288(1)(a) and (b) CC. The substance of the sanctioning notice
reasons is that, in this case, the notice is a reaction to a breach of obligations by
the lessee. For this purpose, the Civil Code implements categories of breach of
obligations by the lessee according to their intensity:

e particularly serious breach (Section 2291 CC),
e material breach (Section 2288 CC),
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e serious breach (Section 2269(2) and Section 2272(2) CC).
e minor breach.

The intensity of the breach of obligations affects the existence of the lessor’s
right to give the lessee notice. A minor breach of obligations cannot lead to a
notice of termination of the lease. Likewise, a serious breach of obligation in
itself does not establish the right to give the lessee notice, but depending on the
reason report in the case of a repeated serious breach, the breach may gain in
intensity to become a material or particularly serious breach (Elias, Zuklinova,
Garo, 2012: 863). A material breach of obligation is a reason for notice with a
three-month notice period pursuant to Section 2288(1) CC. A particularly seri-
ous breach of obligation is a reason for notice without a notice period pursuant
to Section 2291 CC.

It may seem that the provision of Section 2291 CC is stricter towards the les-
see as compared to Section 2288 CC. This conclusion may be inferred from the
fact that it grants the lessor the right to give the lessee notice without a notice
period. This conclusion is also suggested by the fact that this includes sanction-
ing notice reasons with a higher degree intensity of obligation breach. However,
upon detailed examination of this provision, we can draw the conclusion that it
is a much more benevolent provision in relation to the lessee. Despite the fact
that the lessor has the right to terminate the lease without a notice period, the
lessor’s procedure pursuant to this does not lead to the faster termination of
the lease than under Section 2288 CC. According to the third clause of Section
2291 CC, the lessor is obliged to invite the lessee to eliminate the deficient con-
duct or the unlawful situation within a reasonable period before delivering the
notice. Therefore, the notice period in this provision is merely replaced with a
reasonable period, which must be granted to the lessee to eliminate the deficient
conduct or unlawful situation. Only if the lessee does not respond according to
the request within the given period can the lessor give them notice, in which the
lessor must clearly specify where it perceives the particularly serious breach of
the lessee’s obligation. Pursuant to Section 2291(1) CC, the lessee has one month
from termination of the lease to hand over the apartment.

It is the lessor’s obligation to make this request which leads to the conclusion
that the provision protects the lessee’s rights to a greater extent than Section
2288 CC because, according to the latter provision, the lessor need not make
any such request. If the lessee reacts to the request and rectifies the deficient
conduct or the unlawful situation, then it is necessary to draw the conclusion
that the lessor does not have the right to give notice pursuant to Section 2291
CC. The opposite conclusion would suggest that the requirement for the request
would be a mere redundant formality.
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Given that the particularly serious breach of obligations is more intensive than
a material breach, the lessor has the right to choose whether it shall proceed
pursuant to Section 2288 CC, or Section 2291 CC, in the case of such breach.
However, if they choose the procedure pursuant to Section 2291 CC, and make
the request under clause (3), they are no longer authorised to give notice based
on this fact even pursuant to Section 2288 CC; otherwise, the request would
again be a mere redundant formality (Brzobohat4, 2017).! Likewise, the Supreme
Court has drawn the conclusion that the notice reason is void in this case.? In
other words, if the lessee breached the obligation in a particularly serious man-
ner and the lessor is not interested in the continuation of the legal relationship,
it should not request anything from the lessee and should proceed immediately
pursuant to Section 2288 CC, that s, to give the lessee notice with a three-month
notice period. If the lessor proceeds pursuant to Section 2291 CC, he exposes
himself to the risk that the lessee shall rectify the unlawful situation based on
the request, and the lessor shall thus be unable to terminate the problematic
legal relationship.

4.1. Particularly serious breach of obligations

The provision of Section 2291(2) CC contains a demonstrative list of individual
breaches of obligations in a particularly serious manner:

o thelessee fails to pay rent and costs for service for a period of at least three
months,

¢ the lessee damages the apartment or house in a severe and irreparable
manner,

e thelessee causes other serious damage or problems to the lessor or persons
living in the building,

o the lessee uses the apartment in a different manner or for other purposes
than those agreed.

4.1.1. Non-payment of rent and costs for services

The non-payment of fees related to living can apparently be considered the
most common reason leading to notice of termination of the lease. Hence, it is
evident that this notice reason was included in the prior legislation. However,
the legal formulation of the notice reason changed even during the effectiveness
of the previous civil code, with a corresponding change in case law. Pursuant
to Section 711(1)(d) CivC 1964, as amended until 30 March 2006, the lessee

1 Contrarily (Seluckd, Hadaméik 2015: 248)

2 Rozsudek Nejvyssiho soudu ze dne (Judgment of the Supreme Court of) 18. 1. 2017, sp.
zn. 26 Cdo 4249/2016.
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seriously breached their obligation from the lease if he/she “did not pay rent or
fees for performance related to use of the apartment for more than three months.”
From the said provision, case law inferred that the value of the debt was not
relevant, but rather the period for which the lessee did not pay these debts.?
Hence, in addition to a situation when no amount was paid on the grounds of
rent, the non-payment of rent pursuant to this provision also referred to situ-
ations when the lessee did not pay the rent in full.* Following the amendment
implemented under Act No. 107/2006 Coll., the notice reason was changed so that
the lessee seriously breached the obligation if he/she “did not pay rent and fees
for performance provided with use of the apartment in the amount corresponding
to three times the monthly rent and fees for performance provided with use of the
apartment.” Pursuant to this version, the period for which the lessee did not pay
rent was no longer decisive, but rather the value of the debt. The conjunction
was also changed. While the aforementioned version contained the conjunction
“or”, after the amendment it contained the conduction “and”. From this as well,
it must be inferred that the non-payment of rent in full no longer suffices, but
rather that the arrear must include the amount for services and the amount for
rent, whereas the value of the arrear is simultaneously defined as a multiple
of the monthly agreed amount for rent and services (Fiala, Kindl, 2009:1379).

If we compare the current version with the foregoing, then the current regula-
tion again contains the phrase “for at least three months”, from which it may
be inferred that the legislators again returned to the diction effective before 30
March 2006 and, therefore, that the period of the lessee’s default rather than
the value of the debt is decisive. On the other hand, the conjunction “and” has
remained intact, from which on the contrary it may be inferred that it should
still refer to the sum of payments, and not only partial non-payment. Hence, the
current interpretation is not definite. Bajura deduces that it is necessary to ap-
ply the case law pertaining to the version before its amendment (Bajura, 2014:
42).0n the contrary, Selucka notes that the breach of obligations must fulfil the
general clause, meaning a “particularly serious breach of obligation”. For this
reason, the debt must have the attributes of a qualified debt, meaning that the
given provision must be interpreted to mean that itis an amount equal to the sum
of payments for rent and for costs of services for three months (Hulmak, 2014:
469). The author of this paper is inclined towards the last stated conclusion. For,
the given provision cannot be interpreted in isolation but in the context of the

3 Rozsudek Nejvyssiho soudu ze dne 20. 5. 2008, sp. zn. 26 Cdo 731/2008.

4 Usneseni Nejvyssiho soudu ze dne 6. 2. 2003, sp. zn. 26 Cdo 585/2002, uveiejnéné pod
C 1693 ve svazku 23 Souboru rozhodnuti Nejvyssiho soudu (Order of the Supreme Court of
6.2.2003, sp. zn. 26 Cdo 585/2002, published under C 1693 in Volume 23 of the Supreme
Court Decision File.)
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legislation as a whole. It is essential to realise that, in the previous regulation, this
breach under the effectiveness of both versions led to notice with a three-month
notice period. The conclusions of case law before the amendment correspond to
this, as it was clearly the intention to also sanction lessees who do not pay their
debts even in part. This would not be possible under any provision other than
that cited above. However, according to the current legislation, the failure to
make payments in full may take on the intensity of a material breach. The lessor
is then authorised to give the lessee notice pursuant to Section 2288(1)(a) CC.
For this reason, it is no longer possible to simply accept the conclusions of case
law pertaining to the solving of this issue pursuant to the previous legislation.

There was also an evolutionary shift in case law concerning the means by which
the lessor must factually define the notice reason in the notice. Until 30 June
2006, case law did not require the lessor to sate the specific months for which
the rent was not paid. However, this was due to the fact that notice could only
be given with permission from the court, meaning that the lessor was obliged to
prove the fulfilment of the notice reasons in factual terms in the proceedings.’
Given the fact that from 31 March 2006, it was a notice reason without permis-
sion from the court, case law required that the lessor precisely specify when
and how much the lessee failed to pay on rent or service fees to ensure adequate
certainty.® In my opinion, there is no relevant reason why this conclusion should
not apply likewise to the current legislation.’

4.1.2. Damage to the apartment or house in a severe and irreparable manner

This notice reason works with other vague terms such as “serious or irreparable
manner”. Hence, the question arises based on what criteria the reaching of the
given intensity can be assessed. Bajura refers to damage higher than that which
suffices to establish criminal liability (meaning CZK 5,000) (Bajura, 2014: 49).
On the contrary, Selucka opts for the viewpoint of the preceding notice reason,
meaning three times the monthly rent and costs for services (Hulmak, 2014:
471). The latter opinion seems to be the more appropriate. The previous civil
code already specified the lessee’s default merely as an example of a material
breach of the lessee’s obligations which constituted a notice reason. In the case
of abreach of the lessee’s obligations in other ways, case law inferred that when
assessing the intensity of the breach, it is necessary to consider whether this
other breach in its significance is at least as serious as the non-payment of rent
(service fees), which the law expressly identifies as a “material” breach.® In my

5 Rozsudek Nejvyssiho soudu ze dne 8. 6. 1999, sp. zn. 26 Cdo 2259/98.

6 Rozsudek Nejvyssiho soudu ze dne 25.11. 2009, sp. zn. 26 Cdo 1109/2009.
7 Contrarily (Hulmak, 2014: 471).

8 Rozsudek Nejvyssiho soudu ze dne 22. 4. 2004, sp. zn. 26 Cdo 85/2004.
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opinion, the same conclusion may be applied to the currentlegislation, meaning
that the intensity may be assessed according to the preceding notice reason.

4.1.3. Causing serious damage or problems to the lessor or persons living in the
building

The notice reason is directed firstly at the relationship between the lessor and
lessee, which should be free of conflict, meaning that the lessee should not da-
mage the apartment and should not cause serious damages or other problems
to the lessor. The notice reason is also directed at peaceful cohabitation in the
building. In my view, the previous notice reasons pursuant to Section 711(2)
(a) CivC 1964, meaning a material breach of good morals in the building, can be
included herein. Case law provides the following incomplete list: bothering of
lessees beyond the reasonable limits by various immission (e.g. excessive noise,
odour, insects, dirt, inadequate breeding of animals), or verbal or even physical
abuse of the other lessees or the lessor, whereas the intensity can be assessed
based on the severity of the consequence of the lessee’s conduct and the extent
of its duration or recurrence.’

4.1.4. Unauthorised use of the apartment in a different manner or for other
purposes than those agreed

If the purpose of lease is not the permanent housing of the lessee or their fa-
mily members in the meaning of Section 2235(1) CC, then it is not a residential
lease. Hence, the said notice reason reacts to situations when the lessee does
not use the apartment for the aforementioned agreed purpose, but for a diffe-
rent purpose. Naturally, it cannot be a different purpose which is related to the
lessee’s housing and which is expressly permitted by legislation, e.g. working
or operating a business in the apartment (Section 2255(2) CC) or keeping a pet
(Section 2258 CC).

It must be noted that the law mentions the foregoing situations as an incomplete
list only. Therefore, it will always be necessary to assess the specific situation
to determine whether the intensity of the breach of other obligations reaches
the degree of a particularly serious breach. Furthermore, it must be such a
breach which by its nature is reparable, so as to allow for the request pursuant
to Section 2291(3) CC. If itis an irreparable breach, be it of particularly serious
intensity, the lessor may proceed only pursuant to Section 2288(1)(a) CC, and
give the lessee notice with a three-month notice period.*

9 Rozsudek Nejvyssiho soudu ze dne 24. 11. 2005, sp. zn. 26 Cdo 1865/2004, uveiejnény ve
Sbirce soudnich rozhodnutia stanovisek pod ¢. 51/06. (Judgment of the Supreme Court sp. zn.
26 Cdo 1865/2004, published in the Collection of Judgments and Opinions under No. 51/06.)

10 Rozsudek NejvyssSiho soudu ze dne 18. 1. 2017, sp. zn. 26 Cdo 4249/2016.
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4.2. Material breach of obligations

A material breach of obligation constitutes a notice reasons pursuant to Section
2288(1) CC, and is thus areason for notice with a three-month notice period. As
concerns a material breach of obligations, the Civil Code does not contain any
similar demonstrative list. It expressly identifies the situation where the lessee
unrightfully arranges a sublease as a material breach of obligations (Section
2276 CC). Incidentally, this applied also under the previous legislation (Section
719(1) CivC 1964).

On the contrary, compared to the previous legislation (Section 689(2) CivC
1964), it is no longer a material breach of the lessee’s obligations if the lessee
does not inform the lessor about an increase in the number of people living in
the apartment pursuant to Section 2272(1) CC. For, the law stipulates the inten-
sity of this breach as serious. Likewise, it identifies the breach of the reporting
obligation pursuant to Section 2269(2) CC as serious.

The intensity of a material breach of obligations will have to be assessed accor-
ding to the specific circumstances of the given case, whereas it may be a breach
of any obligation from the lease. It is irrelevant whether the obligation arises
from the law or from the agreement. However, if it is a contractual obligation, it
must not be contrary to Section 2239 CC, meaning that it cannot be an obligation
which is obviously unreasonable under the circumstances.

4.3. Conviction of an intentional criminal offence

The last sanctioning notice reasons for notice with a three-month notice period
is regulated in Section 2288(1)(b) CC: “if the lessee is convicted of an intentional
criminal offence against the lessor or a member of their household or a person living
in the building where the lessee’s apartment is located, or against the property of
another which is located in the building.” It may seem strange that the legislators
included this notice reasons among the reasons pursuant to 2288 CC, with a
three-month notice period, when they simultaneously defined the option of no-
tice without a notice period, because the commission of a criminal offence may
be considered the most serious breach of the lessee’s obligations. However, it is
necessary to realise what the reason for notice is, in this case and subsequently,
to connect this conclusion with the meaning of 2291 CC, explained above.

The notice reason in this case is not the act committed by the lessee, for which
they were convicted, but rather the verdict under which they were convicted.
Before this verdict, the act which the lessee committed will have fulfilled some
of the notice reasons pursuant to Section 2291 or Section 2288(1)(a) or (d)
CC, and the lessor may thus already give the lessee notice pursuant to these
provisions. In potential civil proceedings commenced by the lessee pursuant
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to Section 2290 CC, the lessor shall bear the burden of proof that the reason for
notice was fulfilled in factual terms in this case. On the contrary, in the case of
notice pursuant to Section 2288(1)(b) CC, the courtis bound by the decision that
a criminal offence has been committed.

The inclusion of this notice reason under Section 2288 CC corresponds to the
fact that the lessee cannot eliminate the effective verdict based on their own
will. For this reason, procedure pursuant to Section 2291 CC is not possible.!!
In the case of a criminal offence whose consequence can be rectified, whereas
the lessor proceeds pursuant to Section 2291(3) CC even before the decision
of the criminal court (meaning that they make a request to which the lessee
reacts and rectifies their misconduct), it is questionable whether the lessor is
still entitled to the notice reason pursuant to Section 2288(1)(b) CC, after the
effective conviction of the lessee. It has already been stated above that in the
case of rectification, the lessor is not entitled to the notice reason pursuant to
Section 2288(1)(a) CC. In my opinion, however, the situation is different in this
case. While the conclusion on preclusion of the notice under letter (a) resulted
from the fact that it is the same act, in the case of the notice under letter (b) the
reason for notice is an effective verdict. The circumstance that it was issued
based on the same act is secondary, in my opinion, precisely because it is a
specially regulated notice reason. Hence, I support the opinion that the lessor
is entitled to the notice reason even in this case.

5. Other notice reasons from lease for an definite and indefinite term

In addition to the aforementioned sanctioning notice reasons, the lessor may give
the lessee notice from the lease for a definite or indefinite term also with a three-
month notice period pursuant to Section 2288(1)(c) and (d) CC. Under letter (c),
the lessor is authorised to give notice: “if the apartment is to be vacated because
for reasons of public interest, it is necessary to handle the apartment or building in
which it is located so that it can no longer be used at all.” This notice reason was
also included (with certain less important differences) in the previous legislation,
but it was a notice reason with permission from the court [Section 711a(1)(b)
CivC 1964]. Pursuant to the established practice of the Supreme Court, the lessor
has the right to give the lessee notice based on this reason only if the decisive
claim contained in the notice is substantiated by the respective administrative
act of the building authority (or other entity specified by the building code) pur-
suant to building regulations.'? Case law simultaneously came to the conclusion
that the term “public interest” makes this provision alegal norm with a relatively

11 Rozsudek Nejvyssiho soudu ze dne 18. 1. 2017, sp. zn. 26 Cdo 4249/2016.

12 Rozsudek Nejvyssiho soudu ze dne 31. 8. 1998, sp. zn. 3 Cdon 7/96, uveiejnény v Soudni
judikatute z oblasti obcanského, obchodniho a pracovniho prava¢.21/98 nas. 492. (Judgment
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indefinite hypothesis. Hence, it is up to the court to define the circumstances in
which it perceives the fulfilment or non-fulfilment of the condition of existence
of public interest in the judged case.!® Because the current Civil Code does not
recognise notice with court permission, the court’s consideration regarding the
existence of public interest will thus be applicable only in the case of proceed-
ings commenced pursuant to Section 2290 CC. An analogy of this notice reason
is also contained in Section 7(2) of Act No. 184/2006 Coll., on the revocation or
restriction of ownership of land or buildings (Expropriation Act), as amended:
“Upon expropriation, the lessor may give notice from the lease of the apartment,
commercial premises, building or land also if their further use prevents the purpose
of expropriation, in addition to the reasons specified by special legal regulation.”

The provision of Section 2288(1)(d) CC, makes the list of notice reasons open,
because pursuant to this provision the lessor has the right to give notice from
the lease: “if there is another similarly serious reason for terminating the lease.”
According to the original reason report, however, this clause must be interpreted
restrictively (Elias, Zuklinova, Gano, 2012: 868).

The lessor is entitled to a special notice reason pursuant to Section 2283 CC, in
the case of the lessee’s death and passing of the lease to their heir pursuant to
Section 2282 CC.

6. Notice reasons for lease for an indefinite term

Ifthe lease was agreed for an indefinite term, the lessor has two additional notice
reasons beyond the framework of the notice reasons specified above. Pursuant
to Section 2288(2)(a) CC, the lessor may terminate the lease in the three-month
notice period if “the apartment is to be used by the lessor, their spouse, who intends
to leave the family household, and a petition for divorce of the marriage has been
filed or the marriage has already been divorced.” In specialised literature, there
was a dispute over whether this notice reason may be applied only in the case
of divorce of marriage (meaning whether the part of the sentence after the
conjunction “and” also applies to the lessor),!* or whether the lessor may give
notice from the lease if the condition that it is to be used by the lessor without
further ado is fulfilled (the part of the sentence after the conjunction “and” ap-
plies only to the lessor’s spouse) (Bajura, 2014: 73). The Supreme Court carried

of the Supreme Court of 31 August 1998, file no. 3 Cdon 7/96, published in the Court's case-
law on civil, commercial and labor law n. 21/98, p.492)

13 Rozsudek Nejvyssiho soudu ze dne 8. 4. 2009, sp. zn. 26 Cdo 1642/2008.

14 This opinion can be found apparent for the first time in the work by Bezouska, Petr.
Housing policy all around. (Elias, 2014:248). This opinion may also be implicitly deduced
from commentary literature (Hulmak: 2014: 460). A more detailed argumentation of this
opinion is offered by Kiecek (Kiecek, 2016:122-123).
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out the grammatical, historical, theological and systematic interpretation of the
given provision, coming to the following conclusion: “If the apartment, the lease
of which is being terminated, is to be used by the lessor, the notice reason pursuant
to Section 2288(2)(a), CC, is fulfilled without further ado; only if the apartment is
to be used by the lessor’s spouse, who intends to leave the family household, must
the lessor prove that a petition to divorce the marriage has been filed, or that the
marriage has already been divorced.””

Pursuant to Section 2288(2)(b) CC, the lessor is also authorised to give notice
form the lease with a three-month notice period if: “the lessor needs the apart-
ment for their relative or their spouse’s relative in a direct line or in collateral line
in the second degree.”

Hence, this is an analogy of the earlier notice reason pursuant to Section 711a(1)
(@) CivC 1964. In relation to the previous regulation, the Supreme Court already
deduced that the given provision does not require the lessor to be a person who
does not have their own apartment. The lessor’s need for housing from the per-
spective of this provision is given even in the cases when the lessor has their own
apartment, but wants to improve their housing conditions.!® The said change
must therefore be interpreted in the meaning of the said case law, which is not
that any use by the lessor is sufficient (e.g. use of the apartment as storage or
for the lessor’s business), but only use of the apartment for permanent housing
of the lessor. The opposite interpretation would mean that the lessor would be
authorised to give notice from the lease at any time, essentially without a notice
reason. The owner of the apartment (or person with other rights to the apart-
ment), as a rational manager, would not leave apartment unused. Given the fore-
going, the earlier conclusion of case law that alessor who is alegal entity cannot
give notice from the lease under this provision will apparently remain intact.?”

In my opinion, the conclusions of case law pertaining to assessing the validity of
the notice pursuant to this provision in terms of its compliance with good mor-
als are likewise still applicable. Hence, in the case of notice pursuant to Section
2288(2) CC, the lessor must also take into account the potential advanced age
of the lessee, how long they have lived in the apartment, the consequences their
moving to another apartment could have for their health and, in the case of the
notice reason under letter (b), urgency of the need for housing of the person in
whose favour the apartment lease is being terminated in relation to these facts.!®

15 Rozsudek Nejvyssiho soudu ze dne 22. 11. 2016, sp. zn. 26 Cdo 1454/2016.
16 Rozsudek Nejvyssiho soudu ze dne 22. 12. 1998, sp. zn. 2 Cdon 1246/97.

17 Rozsudek Nejvyssiho soudu ze dne 26.3.1998, sp. zn. 3 Cdon 1/96, uvetejnény v Soudni
judikature z oblasti ob¢anského, obchodniho a pracovniho prava ¢. 21/98 na s. 489.

18 Rozsudek Nejvyssiho soudu ze dne 16. 3. 2004, sp. zn. 26 Cdo 1619/2003.
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In order for the notice pursuant to this provision to be definite, the lessor must
expressly state in the notice the person in whose favour the lease is being ter-
minated pursuant to the cited provision.*

Pursuant to Section 2289 CC, the lessor is given a deadline of one month to use
the apartment for the purpose specified as the notice reason. This deadline does
not run for the period needed to modify the apartment, if modifications were
commenced maximally within two weeks after vacating the apartmentand are
duly progressed. If the lessor does not do so, he is obliged to lease the apartment
to the lessee again or compensate their damages. The conjunction “or” is used
here in an aggregative meaning so that the repeated lease of the apartment to
the lessee does not preclude the lessor’s obligation to compensate the lessee’s
damage. The given provision should thus protect the lessee from the misuse of
the given notice reasons. However, it must be noted that the practical control of
whether the lessor fulfilled the said conditions will surely be difficult, because
the lessee has no right to conduct such control.

7. Conclusion

The restriction of notice reasons based on which the lessor is authorised to
terminate the lease is traditionally one of the means of protecting the lessee.
The Czech civil code does not allow the lessor to give notice from the residential
lease without giving one of the reasons specified by law.

Legislation categorises the notice reasons according to whether they pertain
only to alease agreed for an indefinite term, or also to a lease for a definite term.
Sanctioning notice reasons may be defined as a special category.

In terms of sanctioning notice reasons, the civil code introduced the differen-
tiation of the breach of the lessee’s obligations into particularly serious breach,
material breach, serious breach and minor breach. It will be the task of judicial
practice to define these indefinite legal terms. A particularly serious breach of
obligation may lead to notice without a notice period. Paradoxically, however,
the regulation of notice without a notice period may be seen to strengthen the
protection of the lessee’s rights. For, before giving such notice, the lessor must
give the lessee an opportunity to rectify the deficient conduct or unlawful si-
tuation within a reasonable period. Only if the lessee fails to do so is the lessor
authorised to give notice from the lease without a notice period. The lessee
then has one month to hand over the apartment to the lessor. Hence, the given
procedure does not lead to the faster termination of the obligation.

19 Rozsudek Nejvyssiho soudu ze dne 22. 12. 1998, sp. zn. 3 Cdon 1477/96, uveiejnény
v Soudnijudikature z oblasti ob¢anského, obchodniho a pracovniho prava ¢.4/2000 nas. 130.
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Ap Jykaw Xadamuuk,
Jloyenm,
Ilpasnu ©akyamem, Macapuk YHueepaumem, bpHo, Penybauka Yewka

HOTH®UKAIIHJA 3AKYIIOJABI]A O OTKA3Y YTOBOPA O
3AKYI1Y CTAMBEHOI IIPOCTOPA Y YELIIKOM IIPABY

Pe3ume

Lus 0802 pada je da npedcmasu yewke nponuce o NPECMAHKY 3aKynd cmambeHo2
npocmopa, np8eHCcmaeHo Npaso 3aKynodasya Ha omkas y3 hpemxooHy Homugu-
Kayujy o npecmaHky 3akyna. HakoH onwmez ocepma Ha 3akyn cmam6eHoz
npocmopa y Yewkoj, npedcmassveHe cy pedpepeHmHe mauke ueckoe epahaHckoz
3akoHodascmea y 080j obaacmu. Aymop 3amum pazmampa pasHe kamezopuje
pas.ioza 3a Homugukayujy o hpecmaHky 3akyna. [I[pagHa kamezopu3ayuja pas.oza
3a Homugukayujy o npecmaHKy 3aKyna 3dcHO8AHA je 8pcmu 3aKyna, mj. 0a jau je
3aKyn dozo8opeH Ha HeodpeheH uau Ha odpeheH epemeHcKku nepuod. Mehymum,
080j Kamezopusayuju npemxodu nocebHa kamezopuja pas/zozda 3a ocmass/barbe
Homudgukayuje o caukyujama, Koju ce Hajuewhe ucmuyy y cydckoj npakcu. Pazo3u
Koju ce Hagode y Homugukayuje o caHKyujama o6yxeamajy Hapoyumo o36uUsoHy
nospedy obasesza 00 cmpaHe 3aKynya, Koje je npaceHo MamepujaaHuM Kpuieroem
o6ases3a u ocydoM 3a HAMEpPHO YUUFEHO KPUBUYHO deJ/10 npomues 3aKynodasya
u/au ocobe Koja xcusu y 32padu y Kojoj ce HaA1a3u cmau 3aKynyda, uau ocyodom 3a
Kpugu4Ho des10 npomus umMosuHe dpyzoe Auyd Koja ce Ha.a3u y 3zpadu. Aymop
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3amum pazmampa u dpyee pas/ioze 3a Homugukayujy o n(peCmaHKy 3aKyna Koju ce
odHoce Ha 3aKyn Ha 00peheHo uau HeodpeheHo 8peme, nonym nompebe 3a ucesberbem
3602 jagHo2z UHMepeca U dpya2ux CAUMHUX 036U/bHUX pa3dsiozd. CMpm np8obumHoz
3aKynya cmaHa je noce6aH pasJioe 3a docmas/barbe 06aseuimerba 0 NPecmMaHkKy
3aKyna, Koje ce Modce docmasumu 3aKynuegom Hac/edHuKy. Y 3aepuiHom deay pada
aymop paamampa pas/ioze 3a NpecmaHak 3aKkyna o0 cmpaxe 3aKynya, Koju mMozy
6umu ocHog 3a docmas/bare 06agewimerbd 3aKynodasyy o npecmaHky 3axKyna
anu UCK/bY4UBO YKOJUKO je 3aKyn 002080peH Ha HeodpeheH epemeHCKU nepuod.
Y mom cayuajy, sakynodasay mosce o6asecmumu 3aKynya o NpecmaHky 3aKyna
YVKO/AUKO Y cAy4ajy pazeoda 3aKkynodasay u/au He208 CynpyjicHUK Hamepasa da
JHCUBU Y CMAHY, UAU YKOJUKO je CMAH HaMereH 3a hompebe CMAaHO8aHA HUX08UX
CPOOHUKA U/U CYNPYHCHUYKUX pohaka.

KseyuHe peuu: 3akyn cmambeHoz npocmopa, Homugukayuja o npecmaxkKy 3akKynd,
Yewko epahacko Npaso, 3aKynHUHa, 3aKynay, 3aKkynodasay.
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PROLEGOMENA O HRVATSKOM INSOLVENCIJSKOM
PRAVU OD ULASKA U EUROPSKU UNIJU™

Apstrakt: Misljenja smo kako je insolvencijska regulativa normativno sol-
idna u pogledu pravne sistematike, pravne tehnike i dosljednosti u normi-
ranju, cemu su svakako i doprinijeli sudovi kroz sudsku praksu i svoja postu-
panja, te intenzivno i konstantno razradivanje zakonskih rjesenja. Ipak,
uvaZavajudi ¢injenicu kako je problematika stecajnog postupka i u zemljama
sa dugom trZisnom tradicijom dinamicno podrucje u kojem se traZe nova
rjesenja koja ¢e pratiti trend promjena u medunarodnoj ekonomiji, pitanje
svrsishodnosti i potrebe implementacije izmjena i dopuna insolvencijske
legislative, u kontekstu osuvremenjivanja de lege lata rjesenja, je iznimno
aktualno. Cilj je rada analizirati zadnjih Sest godina implementacije europ-
skih insolvencijskih normi i posljedicne revizije insolvencijskih propisa, a sve
kako bi se ustvrdilo je li se usavrsio i poboljSao nacionalni reZim stecajnog
postupka, dakle materijalno ste¢ajno pravo, te proceduralni mehanizam
za olaksavanje ucinkovitijeg rada na predmetima.

Kljuéne rijeci: hrvatsko insolvencijsko pravo, ulazak u EU, pravna kultura,
pravci promjene.
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1. Okvir za raspravu

Ocjena/analiza uspjeSnosti promjena koje su se dogodile u reformama insol-
vencijskih propisa ulaskom Republike Hrvatske (dalje: RH) u Europsku uniju
(EU) 1. srpnja 2013, zahtijeva usporedba postignutog s dvjema referentnim
tockama. Prva je zateCeno, a druga ciljno stanje, odnosno ono koje bi trebalo
biti namjeravani rezultat ulaska RH u europsko pravno podrucje i recepcija
acquis communautaira u podrucju insolvencijskog prava. [pak smatramo bitnim
istaknuti kako prostor koji ovdje imamo ne dopusta detaljnu ras¢lambu proble-
matike, pa smo prinudeni ograniciti se isklju¢ivo na neke aspekte i probleme
revizije insolvencijskih propisa zadnjih Sest godina.

2. Zateceno stanje

Moderno hrvatsko insolvencijsko pravo uredeno je Stecajnim zakonom od 15.
svibnja 1996.! Nacelno govoreci, tadasnja pozitivno-pravna stec¢ajna regulativa,
u osnovi, predstavlja ozbiljan pomak za ovu tranzicijsku fazu. Karakteristike
zakona su takve da je regulativa iz ovog podrucja tada u velikoj mjeri u skladu s
modernim svjetskim rjeSenjima, iako su se i na ovaj zakon mogle ¢uti primjed-
be. Exempli causa, jedan od problema je svakako neprimjenjivanje stecajnog
zakonodavstva, odnosno Cinjenica da se na malom broju insolventnih pravnih
osoba otvara stecajni postupak, a ostalima se tolerira poslovanje u dubokoj
insolventnosti.

3. Ciljno stanje

Gospodarski Sokovi koje hrvatska prozivljava uvelike utjeCu na formiranje insti-
tuta stecajnog prava. Naime, nerijetko velike krize sluZile su kao kataklizmicki
element, u smislu da se insolvencijsko zakonodavstvo nerijetko nakon velikih
kriza mijenja i to in favorem duznika (Amdursky, R.S., 1990: 2).?Uz ucestale re-
forme hrvatskog insolvencijskog zakonodavstva, statisticke analize, zaklju¢no s
2011, ukazuju na znatan broj velikih, srednjih i malih trgovackih drustava koja
su dugogodisnji gubitasi, s ogromnim obvezama, ¢esto s negativnim kapitalom,
bez specijalizacije i s viSkom zaposlenih. Vise nego ikada, financijska kriza uvje-
tovala je potrebu za radikalnom reformom insolvencijske regulative.

1 Narodne novine RH, Br. 44/96 (dalje: SZ/96).

2 Primjerice, postupak stecaja na lokalnim jedinicama uveden je u SAD 1934. tijekom
Velike depresije.
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3.1. Prva veéa reforma - (pre)radikalna redefinicija
pravila insolvencijskog prava?

Vlada RH je krajem 2012, s ciljem da se restrukturiraju ili da ukoliko to nije
moguce odu u stecaj, implementirala Zakon o financijskom poslovanju i pred-
stecajnoj nagodbi.?0On uvodi alternativni izvansudski insolvencijski postupak,
postupak predstecajne nagodbe, koji podsjeca na nekadasnji institut sudske
izvanstecajne prinudne nagodbe,* Cime je znacajno utjecao na hrvatsko insol-
vencijsko pravo. Idejna rjeSenja ZFPPN su transplantirana iz slovenskog Zakona
o financnem poslovanju, postopkih zaradi insolventnosti in prisilnem prenehanju.
U prijedlogu ZFPPN se kao prvi razlog za recepciju predstecajne nagodbe na-
vodi ¢injenica kako je postojeéa primjena Stec¢ajnog zakona dovela u pravilu do
nestanka pravne osobe, te da u zakonodavstvima EU postoji tendencija prema
modelu restrukturiranja i opstanka duznika po modelu glave 11 Stecajnog za-
konika SAD.®

3.1.1. Odabrana materijalno pravna i procesno pravna pitanja ZFPPN

Trgovacki sud u Zagrebu u svojim odlukama, 40 Stpn-71/13, od 9. srpnja 2013,
72 Stpn-122/13, od 3. veljace 2013. odbacuje prijedlog duznika za sklapanje
predstecajne nagodbe, isticu¢i da nije sporno da ZFPPN nije propisao sadrzaj
predstecCajne nagodbe, ali da se o minimalnom sadrzaju predstecajne nagodbe
i sudske odluke kojom se odobrava zakljuc¢enje predstecajne nagodbe moze
zakljuciti dovodenjem u vezu pojedinih odredbi Zakona, te analizom odredaba
nekada vazecih zakona koji su posluzili kao predlozak za tekst ZFPPN-a. U skladu
s tim, sud se poziva na ¢l. 40, st. 1 i 2 Zakona o prisilnoj nagodbi, stecaju i likvi-
daciji kojim se ureduje sadrZaj prisilne nagodbe u svezi s utvrdenim postotkom
u kojem se isplacuju vjerovnici i rokovi plac¢anja, te ¢l. 164 Stec¢ajnog zakona i ¢l.
51, st. 1 Zakona o prinudnom poravnanju van stecaja, oba od 22. studenog 1929.

Nadalje, ZPP ne propisuje razloge za pobijanje sudske nagodbe. Motriste hrvat-
skih sudova je da se sudska nagodba kao ugovor procesnopravne i materijalno-
pravne prirode moZe (kumulativno) napadati tuzbom i zbog procesnopravnih
i zbog materijalnopravnih razloga (Naki¢, J. 2002: 105-107).

O utjecaju sklopljene predstecajne nagodbe na prekinute parni¢ne postupke
predmet kojih su neprijavljene trazbine u postupku predstecajne nagodbe motri-

3 Narodne novine RH, Br. 108/12, 144/12,81/13,112/13,71/15.1 78/15, dalje: ZFPPN.

4 Zastarije propise vidi Politeo, I. (1923). Vanstecajna prinudna nagoda, Hrvatsko Stamparsko
drustvo, Zagreb.

5 Svakako vidjeti, Lazi¢, M., Jovanovi¢ Zattila, M. (ur.), (2014). Medunarodna nau¢na
konferencija “Uskladivanje prava Srbije sa pravom Evropske Unije”, Centar za publikacije
Pravnog fakulteta, Nis, 1-142.
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Ste je zauzeo Ustavni sud RH® rekavsi: 7. Osporenim rjeSenjem Visoki trgovacki
sud je ocijenio da je rjeSenje Trgovackog suda u Zagrebu doneseno sukladno
mjerodavnim odredbama ZFPPN. Visoki trgovacki sud je ocijenio da se u kon-
kretnom slucaju ne radi o trazbini koja je priznata u postupku predstecajne
nagodbe, niti je obuhvacena predstecajnom nagodbom, niti se radi o trazbini
koja je osporena u postupku predstecajne nagodbe, slijedom Cega je podnositelj
izgubio procesnu legitimaciju za vodenje parni¢nog postupka. U konkretnom
slu¢aju, podnositelj nije, kao vjerovnik, pravovremeno prijavio svoje potrazi-
vanje prema duzniku (tuZeniku) i nije sudjelovao u postupku radi sklapanja
predstecajne nagodbe nad duznikom, pa protekom roka za prijavu potrazivanja
u tom postupku, podnositelj viSe ne moze voditi predmetni parni¢ni postupak,
slijedom ¢ega je tuzba pravilno odbac¢ena."’

3.2. 0 daljnjem utjecaju europskog prava u novom hrvatskom
insolvencijskom zakonodavstvu i sudskoj praksi

Komisija je donijela 2014. Preporuke o novom pristupu stecaju i insolventnosti
poduzetnika.® Narocito je vazno ukazati na temeljnu premisu ovog dokumenta,
ato je da se stecajni postupak ne moze i ne smije smatrati isklju¢ivo kao ,,smrt*“
trgovackog drustva. Navedena premisa dobiva kljucni znacaj, pa ¢ak pravno-
politicki prioritet pri reformi insolvencijskog pravosudenja u kontekstu vrlo
ucestaloglikvidacijskog stecaja. Paralelno, pritisak za donosenje novog Stec¢ajnog
zakona 2015,° odnosno za jac¢u ulogu suda u predstec¢ajnim nagodbama, vrsila
je i primjena Cl. 6 iz Europske konvencije za zastitu ljudskih prava i temeljnih
sloboda.!’ Naime, praksa ECHR-a naznacuje kako se ¢l. 6, st. 1 primjenjuje na
stecajni postupak?, pa prva dvojba koja se odnosi na samu legitimnost procesa
dejudicijalizacije kroz model predstecajne nagodbe je Cinjenica da stecajno
pravna zastita mora biti u nadleznosti onog tijela koje Konvencija oznacava
sintagmom ,tribunal” (koji bez obzira na to kojoj vlasti pripada), a danas ta

6 Vidi U-III - 354/2016 od 16. oZujka 2016.

7 Svakako je zanimljivo odluka Ustavnog suda (U-1-5181/2012.1dr., 20. listopada 2015) gdje
je Ustavni sud RH odbacio prijedloge za ocjenom suglasnosti s Ustavom viSe ¢lanaka ZFPPN
navodeci kako ne postoje pretpostavke za odlucivanje o biti stvari buduci da su osporeni
Clanci prestali vaziti stupanjem na snagu SZ15.

8 Dostupno na: https://eur-lex.europa.eu/legal-content/HR/TXT/, stranica posje¢ena 12.
lipnja 2019.

9 Narodne novine RH, Br. 71/15, dalje: SZ/15.
10 Narodne novine - Medunarodni ugovori RH, Br. 18/97-2/10. - dalje: Konvencija.

11 Arg., ECHR, S.p.r.1. ANCA and Others protiv Belgije, odluka, 10. prosinca 1984, Decisions
and Reports 40, Interfina and Christian della Faille d’Huysse protiv Belgije, odluka, 4. svibnja
1987, br. 11101/84.
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svojstva u pozitivnom pravu ima samo sud. To je rezultiralo ,brisanjem” zako-
nodavnih rjesenja po kojima je FINA de facto i de jure odlucivala u postupcima
predstecajne nagodbe. Novo rjeSenje ukazuje na samostalnost suda, $to podra-
zumijeva da je sud posebna vrsta tijela drzavne vlasti za koji vrijede posebna
pravila organiziranja.

3.2.1. Nova europska rjesenja za novi Stecajni zakon

Vazedi Stecajni zakon (dalje: SZ/15) stupio je na snagu 1. rujna 2015. Kako je
SZ/96 bio mijenjan viSe puta, zakonodavac se odlucio za donoSenje novog za-
kona, ali u pogledu stec¢aja rijec je prvenstveno o izmjenama postojeceg zakona
dok je predstecajni postupak znatnije promijenjen. Ipak u gotovo dvije godine
primjene SZ/15 utvrdeno je da je broj pokrenutih predstecajnih postupaka rela-
tivno mali (273 pokrenuta postupka), pri ¢emu je u samo 58 sluCajeva prihvacen
plan restrukturiranja i potvrden predstecajni sporazum. Stoga je cilj Zakona o
izmjenama i dopunama StecCajnog zakona,'? koji je stupio na snagu 2. studenog
2017, primarno olaksati predstecajni postupak propisivanjem realnih rokova
za poduzimanje odredenih radnji u postupku. Za spomenuti je kako su pravila
o medunarodnom stecaju u SZ/17 uskladena sa novom Uredbom.!?

3.2.1.1. Otvorena pitanja novog Ste¢ajnog zakona

[ako je SZ/15 donesen kao novi zakon, on je u osnovi izmjena i dopuna ranijeg
zakona, koji je veliki broj puta mijenjan i dopunjavan, cesto bez sistemskog
pristupa, Sto je u praksi izazivalo nedoumice i probleme. Dodatan problem je u
praksiizazvao i veliki broj postupaka koje je inicirala FINA, temeljem zakonske
obveze za pokretanjem stecajnih postupaka za sve pravne osobe koje u Ocevid-
niku redoslijeda osnova za pla¢anje imaju evidentirane neizvrSene osnove za
pla¢anje u neprekinutom razdoblju od 120 dana.

No i SZ/15 nije bio dosljedan u korisStenju termina koji ¢e se racunati kao rok za
poduzimanje odredene pravne radnje, odnosno do kada stranka mora napraviti
odredenu pravnu radnju. Tako u nekim odredbama odreduje da ¢e se rokovi
racunati od dana objave odluka na mrezZnoj stranici e-Oglasna plo¢a sudova,
dok je udrugim odredbama odredeno da ¢e se rokovi racunati od dana dostave,
stoga je bila nedoumica hoce li se uvijek primjenjivati i odredba prema kojoj se
dostava smatra obavljenom istekom osmoga dana od dana objave pismena na
mreZnoj stranici e-Oglasna plo¢a sudova. Kako su se pojavila razli¢ita pravna
shvacanja o raCunanju rokova kada je u zakonskoj odredbi propisano da ¢e se

12 Narodne novine RH, Br. 104/17.

13 Uredba (EU) 2015/848 Europskog parlamenta i Vije¢a od 20. svibnja 2015. o postupku
u slucaju nesolventnosti, O] L. 141, 5. 6. 2015. 19-72.

137



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

odredeni rokovi racunati od dana objave odluka na mreznoj stranici e-Oglasna
ploca sudova, na 29. sjednici Odjela trgovackih i ostalih sudova doneseno je
ujednacavajuce pravno shvacanje. Nedoumice je izazivalai ¢injenica da se odluke
dostavljaju kako putem stranice e-Oglasna plo¢a sudova, tako i putem poste, no
Visoki trgovacki sud RH je u odluci PZ-8056/16 od 07. prosinca 2016. iznio da
se rjeSenje dostavlja putem e-Oglasne ploce sudova, a istekom osmoga dana od
dana objave na mreznoj stranici e-Oglasna plo¢a sudova se smatra da je rjeSenje
dostavljeno iz razloga Sto je SZ lex specialis u odnosu na ZPP, koji se primjenjuje u
stec¢ajnom postupku, ali samo u slu¢aju da odredena pitanja nisu regulirana SZ.

SZ/15 je uveo pravilo da se svi podnesci moraju dostavljati na propisanom
obrascu, te ako nisu dostavljeni na propisanom obrascu, onda ¢e taj podnesak
biti odbacen, no postavilo se pitanje odnosa predmetne norme i prava stran-
ke na pristup sudu. Stoga je Visoki trgovacki sud Republike Hrvatske, u svom
rjeSenju PZ-1781/16 od 30. ozujka 2016, istaknuo da se samo zbog nedostatka
propisane forme, podnesak ne moze odbaciti. Sud iznosi da je smisao odredbe
¢l. 13 SZ-a u tome da (odredeni) podnesci stranaka u stecajnom postupku budu
jednoobrazni, $to znaci da imaju identi¢an tekst (osim, naravno, u onom dijelu
u kojem to ne mogu biti, jer to ovisi o svakom pojedinom ste¢ajnom postupku
- na primjer, pravna osnova trazbine, iznos trazbine u kunama i sli¢no). Prema
tome, ako pojedini podnesaki nije napisan na obrascu propisanom Pravilnikom,
ali tekst tog podneska u potpunosti odgovara tekstu obrasca iz tog Pravilnika,
stecajni sudac samo zbog toga (Sto podnesak nije podnesen na propisanom
obrascu), unatoc¢ odredbi ¢l. 13, st. 4 SZ-a, takav podnesak ne moze odbaciti kao
nedopusten. Ovo stoga jer smisao SZ-a nije da se podnesci odbacuju samo zato
$to nisu napisani na pojedinim obrascima, ve¢ da se oni odbacuju ako ne sadrze
sve ono $to za pojedine situacije zakonodavac propisuje Pravilnikom kojim se
nastoji postici jednoobraznost sadrzaja pojedinih podnesaka.

S ciljem procesne discipline stranaka i suda je uveden i rok u kojem predstecajni
postupak mora biti dovrsen, paje SZ/15 imao predviden rok od 120 dana, da bi
taj rok novelom iz 2017. produljen na 300 dana, no postavilo se pitanje moZe li
stranka trpjeti posljedice ako rok nije postivan zbog okolnosti koje su na strani
suda. Stoga je Visoki trgovacki sud Republike Hrvatske, u rjesenju Pz-8441/2016
od 19. prosinca 2016, istaknuo da je predstecajni postupak hitan i propisani su
strogi rokovi za poduzimanje odredene radnje, stoga svaki sud mora biti orga-
niziran na nacin da sudac moze postivati predmetne rokove, a suci moraju biti
svjesni svih okolnosti konkretnog slucaja, te ako postoje zapreke za postivanje
predmetnih rokova, o tome moraju obavijestiti predsjednika suda. U konkretnom
slucaju, od zaprimanja spisa na sudu do preraspodjele, sudac nije poduzimao
radnje u postupku niti je obavijestio predsjednika suda o zaprekama za rjesa-
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vanje predmeta u zakonom propisanim rokovima. No, stranka ne moZze trpjeti
posljedice zbog propustanja suda, a time je i povrijeden cl. 6, st. 1 Konvencije.

3.2.2. Regulacija ,to big to fail“ trgovackih drustava

Posljednje krizne godine na globalnom planu rezultirale su nedosljednom eko-
nomskom politikom zemalja ¢lanica EU, koja se kretala od politike proklami-
ranog liberalizma do politike ad hoc intervencionizma. Ona je rezultat neu-
skladenosti moguénosti nacionalne drzave i njenih postoje¢ih obveza prema
gradanima. Doktrinarne analize navode kako stoga drzave pokuSavaju ispuniti
svoju ocekivanu funkciju implementiranjem insolvencijskih propisa kojima je za
cilj spaSavanje infrastrukturnih ,gubitasa“ od likvidacijskog stecaja, zadrZava-
juéi pritom one subjekte koji predstavljaju oslonac nacionalne politike razvoja.
U navedenom kontekstu Vlada RH pokus$ava ispuniti svoju o¢ekivanu politicko
ekonomsku funkciju osiguravajuci pouzdanu i trajnu ekonomsku bazu za ostva-
rivanje aktivne ekonomske politike. To ¢ini Odlukom kojom je definiran popis
trgovackih drustava i drugih pravnih osoba od strateskog i posebnog interesa
za Republiku Hrvatsku. Ipak, trgovacka drustva i pravne osobe ,strateskog i
posebnog interesa“ suocena su s liberalizacijom trziSta, smanjenjem ukupnog
broja zaposlenih i sl. Dakle, unato¢ svom specifi¢cnom karakteru, ona moraju
prilagoditi svoju organizaciju i poslovanje izazovu konkurencije, te u¢inkovito
poslovati, a sve u skladu s principima trziSnog natjecanja kako bi se izbjeglo
davanje nezakonitih drzavnih potpora. Ipak bit je prava u njegovim iznimkama.
Naime, krajem 2016. i pocetkom 2017. grupacija Agrokor zapala je u nepre-
mostive financijske teskoce. Stoga se odmah pocelo s pripremom zakonskog
okvira, Sto je rezultiralo donoSenjem Zakona o postupku izvanredne uprave u
trgovackim drustvima od sistemskog znacaja za Republiku Hrvatsku®® ili tzv.
Lex Agrokora.'® U svakom slucaju, iako se tzv. Lex Agrokor oslanja na SZ, kao
normativno transplatativni uzor hrvatskom zakonodavcu posluzilo je talijansko
rjeSenje za trgovacko drusStvo Parmalat i kasnije Alitalia, koja su za tu zemlju
bila sistemski vazna trgovacka drustva. Teza Zakona je da nekontrolirani kolaps
sistemski vaznog drustva moZe prouzrociti lan¢anu reakciju koja potencijalno
mozZe ozbiljno ugroziti cijeli gospodarski sustav Republike Hrvatske.’Agrokor
jeiususjednim drzavama prisutan putem ovisnih drustava. Tako je Federacija
Bosne i Hercegovine, nakon Sto njeni sudovi nisu priznali hrvatski postupak o

14 Narodne novine RH, Br. 120/13, 74/15 i 44/16.
15 Narodne novine RH, Br. 32/17. dalje: ZPIU.

16 Zakriticki osvrt, Garasic, ]. (2017). Izvanredna uprava drzave nad povezanim drustvima,
Zbornik 5. susreta pravnika, Hrvatski savez udruga pravnika u gospodarstvu, Zagreb, 5-28.

17 Podrobnije, Vlada RH, (2017). Prijedlog Zakona o postupku izvanredne uprave u
trgovackim drustvima od sistemskog znacaja za Republiku Hrvatsku, Zagreb, 2. et seq.
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otvaranju postupka izvanredne uprave, donijela Uredbu o postupku vanrednog
nadzora u privrednim drustvima od sistemskog znacaja za Federaciju BiH.'®
Isto je napravila i Slovenija, implementirajuci Zakon o pogojih imenovanja izred-
nega ¢lana uprave v druzbah sistemskega pomena za Republiko Slovenijo, tzv. Lex
Mercator.*®

3.2.2.1. Pocela Zakona i otvorena pitanja

Dana 7. travnja 2017. stupio je na snagu ZPIU. Zakon u hrvatski pravni poredak
uvodi novi institut - institut izvanredne uprave za trgovacka drustva od si-
stemskog znacaja za RH. Postupovno gledaju¢i, za navedeni postupak isklju¢ivo
je nadleZan Trgovacki sud u Zagrebu. Postupak je hitan, a za vrijeme postupka
izvanredne uprave nije dopusSteno pokretati postupak likvidacije duznika niti
predstecajni ili steCajni postupak. U postupku se podredno primjenjuju odredbe
SZ. Tijela postupka su sud, izvanredni povjerenik, savjetodavno tijelo i vje-
rovnicko vijece. Sam postupak pokrece se prijedlogom za otvaranje postupka
izvanredne uprave, koji je ovlasten podnijeti duznik i vjerovnik uz suglasnost
duZnika. Na pravne posljedice izvanredne uprave na odgovarajuci nacin se
primjenjuju pravila o pravnim posljedicama stecajnog postupka. Izvanredni
povjerenik ima prava i obveze ste¢ajnog upravitelja. U bilo koje doba za vrijeme
trajanja postupka izvanredne uprave sud moZze, na zahtjev izvanrednog povije-
renika, uz pribavljenu suglasnost vjerovnickog vijeéa, odluciti da se postupak
izvanredne uprave okonca i da se otvori stecajni postupak ako se utvrdi da su
nastupile okolnosti zbog kojih viSe ne postoji vjerojatnost za uspostavu eko-
nomske ravnoteze i nastavljanja poslovanja duznika na trajnijoj osnovi, a utvrdi
da postoji neki od stecajnih razloga. Druga moguénost je da sud na prijedlog
izvanrednog povjerenika obustavi postupak ako u roku za prijavu trazbina iz
rjeSenja o otvaranju postupka izvanredne uprave ne bude prijavljena niti jedna
trazbina ili sud ne odobrinagodbu izmedu duznika i vjerovnika. Dakle, postupak
izvanredne uprave zavrSava pravomoc¢noScu rjeSenja o obustavi postupka izvan-
redne uprave ili provedbom nagodbe ili protekom 15 mjeseci od dana otvaranja
postupka izvanredne uprave ako u predmetnom roku nije sklopljena nagodba.

Sam zakon je izazvao broja pitanja, prije svega zbog nacina na koji se odreduje
izvanredni povjerenik, a kojeg imenuje sud na prijedlog Vlade Republike Hrvat-
ske. No, zbog iznimno malog broja pravila koja nisu uredila pitanja vezana uz
samu prijavu trazbina je doslo do potpune podredne primjene pravila iz SZ o
nacinu obracunai prijave trazbina. Ipak, moZda je najveci problem ovog zakona
mogucnost izvanredne uprave da djelomic¢no plaéaju trazbine koje su nastale

18 Sluzbene novine FBiH, Br. 83/17.
19 Uradni list RS, Br. 23/17.
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prije otvaranja postupka. U konkretnom, jedinom za sada, slucaju izvanredne
uprave doslo je do usvajanja nagodbe iako nije bilo formirano stalno vjerovnic¢ko
vijece,?’ ve¢ je uizraditeksta nagodbe sudjelovalo privremeno vjerovnicko vijece,
koje je sastavljeno prije nego Sto su se znali vjerovnici. No, sam Zakon je izricito
naveo da se priizradi teksta nagodbe moraju sudjelovati vjerovnici tog duznika.
Izazivala je dvojbe i ¢injenica kako su u postupak uklju¢enaisva povezana drus-
tva u kojima se drZi viSe od 25 % udjela, jer sam Zakon uopce ne sadrzi pravila
temeljem kojih se mogu stiti prava i interesi osoba koje drze preostale udjele u
tom drustvu. Prema usvojenom tekstu nagodbe, sva su ta drustva ukljuena u
samu nagodbu i to ve¢inom sa prijenosom cjelokupne imovine na nova drustva.

3.2.3. Uvodenje europskih pravila trZisnog natjecanja i pravila
o drZavnim potporama u insolvencijsko zakonodavstva

Drzavaje u svom djelovanju ograni¢ena sustavom pravila o drzavnim potporama
kojima je cilj omoguditi jednakost djelovanja poduzetnika na trzistu, odnosno
onemoguciti nacionalnom tijelu javne vlasti selektivno dodjeljivanje prednosti
nekom poduzetniku.?*Praksa provodenja postupaka predstecajne nagodbe (,re-
dovni“iskraceni postupak predstecajne nagodbe) iz spomenutog ZFPPN poka-
zuje da je RH vjerovnik s najveé¢im utvrdenim trazbinama u strukturi obveza
gotovo svih duZnika fizickih osoba (obrtnik i trgovac pojedinac), pravnih osoba
te svih drugih oblika udruzivanja nad kojima se moze pokrenuti insolvencijski
postupak. Dakle, pri analizi postupaka predstecajnih nagodbi, nezaobilazna
tema su i porezne obveze, buduci se i Porezna uprava RH javlja kao vjerovnik u
postupcima sklapanja predstecajnih nagodbi, a kada je porezni dug u pitanju,
otvorila su se i brojna pitanja na koja nije bilo jasnih odgovora. Stoga je, a Sto je
i u skladu s pravilima o drzavnim potporama, pitanje pravnog poloZaja drzave
u takvim postupcima trebalo urediti na jedinstveni nac¢in kako bi se izbjegla
svaka arbitrarnost u postupanju drzavnih tijela. Tada je, temeljem ¢l. 211.a
tadasnjeg Opceg poreznog zakona, Vlada RH donijela Uredbu o uvjetima, na-
¢inu i postupku raspolaganja traZzbinama s naslova poreznog duga u postupku
predstecajne nagodbe. Ova Uredba sadrzi opée odredbe za redovni i skra¢eni
postupak predstecajne nagodbe, ali i razli¢ita pravila u postupku odluc¢ivanja
poreznih tijela u svezi s podnesenim zahtjevima (prijedlozima) duznika. U po-
gledu predstecajnih nagodbi, nismo nasli niti jedan primjer gdje se drzava pri
otpisuilireprogramiranju poreznog duga u predstec¢ajnim nagodbama, odnosno
pri pretvaranju svojih potrazivanja u temeljni kapital duznika, ponasala na nacin
da je nezakonito dodijelila drzavne potpore. Ipak, treba biti svjestan kako je

20 Vidi odluku Visokog trgovackog suda RH, Pz-1754/18 od 05. travnja 2018.

21 Podrobnije, Cuveljak, J., Drzavne potpore, materijali dostupni na mreZnim stranicama
VTS RH.
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razdoblje zastare od moguceg povrata potpore u EU deset godina,? te da se ne
uzima u obzir samo trazbina Ministarstva financija, ve¢ i se uzima u obzir svaki
oblik pomo¢i, podrske (otpis trazbina, pretvaranje trazbina u uloge i sl.) koje
drzava u Sirem smislu (Zupanije, gradovi, op¢ine, tijela i pravne osobe koje se
financiraju iz proracunskih sredstavaili su u preteZitom vlasniStvu drzave) daje
poduzetnicima. Razdoblje pocinje te¢i od dana dodjele potpore, uz napomenu da
svakom radnjom odnosno zahtjevom Europske komisije pri ocjeni nezakonito
dodijeljene potpore, zastara od 10 godina odreduje se od datuma poduzimanje
takve radnje. Dana 1. rujna 2015. stupio je na snagu novi SZ, a odredbe iz ZFPPN
u dijelu koje se ticu predstecajnih nagodbi prestali su vaziti. Stoga je Vlada RH
donijela novu Uredbu o uvjetima, nacinu i postupku raspolaganja trazbinama
s naslova poreznog duga u predste¢ajnom i stecajnom postupku.?* Uredbom se
utvrduju uvjeti, na¢in i postupak raspolaganja trazbinama s naslova poreznog
duga koji je nastao do dana otvaranja predstecajnog ili stecajnog postupka s
osnove porezaidrugih javnih davanja. Danas, iako je implementacijom instituta
predstecajnog postupka institut predstecajnih nagodbi stavljen izvan snage,
ostaje isto pitanje. Ipak, u odnosu na prijasSnje zakonsko rjeSenje, zakonodavac
izrijekom vise ne predvida dosadasnja ogranicenja, tj. pravila o otpisu odnosno
postotku ispunjenja trazbina koje duznik moZe ponuditi vjerovnicima s obzirom
na rokove ispunjenja obveza dospjelih do otvaranja predstecajnog postupka.
Medutim, u postupku prije podnoSenja prijedloga za otvaranje predstecajnog
postupka, nadlezno Savjetodavno vijece moze pregovarati sa duznikom o mo-
gucnostima i mjerama iz plana restrukturiranja predvidenih SZ-om. Ipak, ako je
planom restrukturiranja predloZeno smanjenje trazbine RH, nadlezno drzavno
odvjetniStvo duZno je zatraZiti prethodnu suglasnost ministra nadleznog za
financije, odnosno ¢elnika drzavnog tijela iz ¢ijeg djelokruga proizlaze trazbine.
0 izdavanju prethodne suglasnosti, ministar nadlezan za financije, odnosno
Celnik drzavnog tijela iz ¢ijeg djelokruga proizlazi trazbina duzan je odluciti u
roku od osam dana od dana primitka zahtjeva. Naravno, i u ovakvim slu¢ajevima
financiranja mora postojati odrziv plan restrukturiranja. Kako bi se utvrdilo ili
iskljucilo postojanje drzavne potpore, provodi se analiza (test) koja se uglavnom
odnosi na nacelo ,pazljivog privatnog vjerovnika“. Dakle, novi SZ je kao jedno
od nacela istaknuo i pravilo da ¢e se na postupke i mjere o kojima odlucuju
vjerovnici, a kojima se odstupa od skupnoga namirenja vjerovnika unovcenjem
duznikove imovine i podjelom prikupljenih sredstava vjerovnicima, na odgova-
rajuci nacin primjenjivati propisi kojima se ureduje podrucje drzavnih potpora.
No niti u novoj Uredbi se ne uzima u obzir ¢injenica da su drZavne potpore svaki
oblik pomo¢i, podrske (otpis trazbina, pretvaranje trazbina u uloge i sl.) koje

22 (1.233,st. 1 Zakona o obveznim odnosima (Narodne novine RH, Br. 35/05,41/08, 125/11,
78/15.129/18, dalje: Z00).

23 Narodne novine RH, Br. 122/15.
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drZava u Sirem smislu (Zupanije, gradovi, op¢ine, tijela i pravne osobe koje se
financiraju iz proracunskih sredstava ili su u pretezitom vlasniStvu drzave)
daje poduzetnicima, nego se nac¢elno uzima u obzir samo trazbina Ministarstva
financija, Sto moze dovesti do toga da se odredena mjera utvrdi kao nezakonita
drZavna potpora.

3.2.4. Utjecaj europske regulative na regulaciju poloZaja
radnika u insolvencijskom postupku

Ako postoji pitanje povodom koga ¢e se uvijek imati $to raspravljati i koje ¢e
se ¢ak nametati kao izvor, nerijetko krupnih, institucionalnih, ekonomskih,
pa i politicko pravnih dilema, onda je to svakako pitanje polozaja radnika u
ste¢ajnom postupku. Kod gotovo svih promjena SZ-a radilo se o namjeri pre-
vladavanja ,akutnih” problema u praksi i unaprjedenju sustava ostvarivanja
steCajno-pravne zastite. Radnici su zbog toga mijenjali i status i naslov i isplatni
red, a trazbina im se dijelila na trazbinu vjerovnika stec¢ajne mase, te trazbinu
ste¢ajnih vjerovnika prvog visegili drugog vi$eg isplatnog reda. Stovise, ucestale
promjene polozaja radnika u ste¢ajnom postupku vezane su i uz pokusaj osigura-
vanja socijalnog mira, posebice nakon $to je velikom broju radnika prestao radni
odnos otvaranjem stecajnog postupka nad njihovim dotadasnjim poslodavcem.
Povijesno, Zakon o osiguranju potraZivanja radnika u slucaju stecaja poslodavca
iz 2003. prvi je hrvatski zakon koji se iskljuc¢ivo bavi materijom zastite radnic-
kih prava u slucaju stecaja poslodavca. Ovim Zakonom u te svrhe osnovan je
Fond za razvoj i zaposljavanje. U cilju postizanja potpunog uskladivanja ZORP-a
2003. s Direktivom 2002/74/EZ Europskoga parlamentai Vije¢a od 23. 09. 2002,
implementiran je novi ZORP. Stupanjem na snagu novog ZORP-a 2008, poslove
Fonda preuzima Agencija za osiguranje radnickih potraZivanja u slucaju steca-
ja poslodavca, kao tijela koje tu zastitu provodi po pravilima opéeg upravnog
postupka. Izmjene i dopune ZORP-a 2013. uskladene su s Direktivom 2008/94/
EZ Europskog parlamenta i Vije¢a od 22. 10. 2008. U praksi to je znacilo redefi-
niranje i prosSirenje dijapazona prava radnika. Navedena reformaiz 2015. rede-
finirala je pravna pravila o zastiti materijalnih prava iz radnih odnosa radnika u
slucaju stecaja poslodavca, vrste i opseg zasSti¢enih prava. Uslijed duZeg trajanja
steCajnog postupka, kao i ¢injenice da je zbog nemoguénosti namirenja radnika
u stecaju do isplate od strane Agencije prolazilo mnogo vremena tijekom kojeg je
radnik bio bez primanja, najve¢a novina reforme iz 2015, uz veé postojeci sustav
zaStite materijalnih prava radnika u slucaju stecaja poslodavca, predstavljala
je zastita egzistencije radnika isplatom minimalne place od strane Agencije u
slu¢aju blokade racuna poslodavca zbog nemoguénosti prisilne naplate neispla-
te place, odnosno naknade place (Bodul, Vukovi¢, 2015: 34-40). Kako je SZ15
uveo obvezu FINE za pokretanjem stecajnih postupaka, ¢im je ra¢un duZnika
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blokiran viSe od 120 dana, u praksi su znatno rjedi slucajevi duzih neisplata
trazbina radnika. Pored toga, u odnosu na ostale vjerovnike trazbine radnika
su ipak privilegirane, jer su kao prvo svrstane u prvi visi isplatni red, tako da
se ostali stecajni vjerovnici mogu namiriti tek kada su sve trazbine radnika
podmirene. Takoder se dio trazbina radnika nastalih prije otvaranja stecajnog
postupka smatra troskovima tog postupka. Ipak, primjenom instituta osiguranja
potraZivanja radnika u slucaju stecaja i blokade racuna poslodavca, uoceni su
nedostaci u postupovnim odredbama Kkoji su otezavali pravilno i efikasno po-
stupanje. Stoga je donesen novi zakon, Zakon o osiguranju radnickih trazbina?,
kako bi se propisale jasne i nedvojbene postupovne odredbe. Naime, Zakon ne
sadrzi sustinske izmjene i dopune, ve¢ nomotehnicku doradu pojedinih odredbi.

3.2.5. Problematika potrosacke prezaduZenosti

Posljednja zemlja u europskom pravnom krugu, uz Grcku, koja je implementi-
rala potroSacki stecaj je Republika Hrvatska, $to je bitno ako se uzme u obzir
Cinjenica da je potrosacki stecaj u europskom pravnom krugu prvotno uveden
u Danskoj (dans. Gaeldssaneringslov), 9. svibnja 1984. (stupio na snagu 1. srpnja
1984), kada je Stecajnom zakonu (dans. Konkurslov) dodan 4. dio. Ipak Hrvat-
ska ima dugu tradiciju stec¢aja nad imovinom fizi¢kih osoba. Stoga, iz povijesne
perspektive, takav institut nije terra incognita hrvatskog zakonodavstva. Novo
stecajno pravo uredeno je Ste¢ajnim zakonom od 15. svibnja 1996. Naime, ide-
ja prosirenja pasivne steCajne sposobnosti na sve fizicke osobe nije nova i u
SZ/96 je implementiran institut ste¢aja nad imovinom duZnika pojedinca, gdje
se duznikom pojedincem prema odredbama SZ-a iz 96. smatraju trgovac poje-
dinac i obrtnik, dakle ne svaka fizi¢cka osoba. Odgovor na pitanje zaSto je u SZ
doslo do izostavljanja kategorije potroSaca kao moguceg subjekta stecaja nije
jednostavno dati, no ova se nesmotrenost ispravila recepcijom instituta potro-
Sackog stecaja, odnosno implementacijom 2015. Zakona o stecaju potrosaca.?®
Ipak indikativna metoda utvrdivanja ¢injenica ukazuje kako Zeljeni ciljevi u
funkcionalizaciji steCajno-pravne zastite jo$ nisu ostvareni, a pred zakonodav-
cem je novi problem - provedba ZSP, $to ukazuju i izmjene ZSP koje su stupile
na snagu 1. sije¢nja 2019. Naime, uz niz novih rjesenja, najve¢a novina 2019. je
glava IX.a, ,Jednostavni postupak stecaja potrosaca“, gdje se definiraju uvjeti,
nacin i postupak provodenja jednostavnog postupka stecaja potrosaca u kojem
bi se ve¢em broju osoba koje imaju blokirane racune omogucilo oslobodenje od
obveza. Bitno je spomenuti kako je potrosacko stecajni postupak relativno nova
tema komparativnih istrazivanja. Naime, nacionalni partikularizam u podrucju
steCaja potrosaca, u europskom kontekstu, i Sire, je zapoceo ustupati mjesto ide-

24 Narodne novine RH, Br. 70/17.
25 Zakon o stecaju potroSaca, Narodne novine RH, Br. 100/15.1 67/18, dalje: ZSP.
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jama o harmonizaciji, buduci su drzave suocene s istim problemima u podrucju
funkcionalizacije potrosacko stec¢ajno pravne zastite, te slicnim pravno-politic-
kim zahtjevima. [ako su se autori ogranicili na opée konstatacije o navedenom
modelu postupka, bez detaljnog razmatranja brojnih i raznolikih konkretnih
specifi¢nih rjeSenja, za spomenuti je kako je implementiranje jednostavnog
postupka stecaja potrosaca, kao model, nesto Sto ve¢ postoji. Iz nomotehnicke
perspektive, to smatramo pozitivnim, jer nova rjesenja, koja se ne baziraju na
homogenom, u praksi ispitanom osnovnom modelu, ipak su nuzno i rjeSenja s
kojima se ni u drugim pravnim sustavima nema iskustva.

3.3. Potencijalna revizija insolvencijskog prava temeljem
prijedloga tzv. Direktive o insolventnosti

Uskladivanje razli¢itih postupovnih prava dobiva sve vise na znacaju, a na me-
dunarodnom planu sve vise se nadilaze razlike izmedu pojedinih pravnih pore-
daka. Europska unija je u ovom trenutku savez od 28 suverenih drzava kojima
je cilj uspostavljanje podrucja slobode, sigurnosti i pravde. Da je EU tvorevina in
statu nascendi, jasno je u prikazu trenutnog stanja i razvojnih tendencija prav-
nog uskladivanja na planu insolvencijskog prava. Naime, djelatnosti poduzeca
i fizickih osoba sve viSe imaju prekogranic¢ne uc¢inke, pa su stoga sve vise ure-
dene pravom Unije. Dok insolventnost poduzeca i fizickih osoba takoder utjece
na pravilno djelovanje unutarnjeg trziSta, pokazala se potreba za jo$ jednim
aktom, uz spomenutu Preporuku o novom pristupu stecaju i insolventnosti po-
duzetnika, te novu Uredbu (EU) 2015/84. Naime, Komisija je, za sada, izradila
Prijedlog Direktive Europskog parlamenta i Vije¢a o okvirima za preventivno
restrukturiranje, pruzanju druge prilike i mjerama za povecanje uc¢inkovitosti
restrukturiranja i postupaka u pogledu nesolventnosti i razrjeSenja, te izmjeni
Direktive 2012/30/EU.%¢ Klju¢ni cilj je, prema rije¢ima predlagaca, smanjenje
najznacajnijih prepreka slobodnom protoku kapitala Sto proizlazi iz razlika u
okvirima restrukturiranja i ste¢aja u drzavama ¢lanicama.

4.In spe

Generalno govoreci, doktrinarna istrazivanja pokazuju da u procesnoj doktrini
i zakonodavstvu postoje razlic¢ita shva¢anja o modelima stecajnog postupka.
Razli¢iti modeli stecajnog postupka, bilo kao sudski ili administrativni model
steCajnopravne zastite, doveli su do toga da danas suvremeni pravni sustavi
nude razli¢ite koncepcije ste¢ajnog postupka, koje osciliraju izmedu koncep-
cije slicne donosenju sudskih odluka, s jedne strane, i ¢isto administrativnih
modela, s druge strane, a izmedu njih postoji vise razli¢itih prelaznih, odnosno

26 Strasbourg, 22.11. 2016. COM(2016) 723 final 2016/0359 (COD).
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kombiniranih modela. Stoga, iako RH ima za op¢i cilj transformaciju svoga prava
u skladu s pravom EU, ona ipak stoji pred individualnim izazovima. Polaze¢i od
stajaliSta kako je reforma radikalna redefinicija i temeljiti redizajn pravila po-
stupka, s ciljem ostvarenja poboljSanja klju¢nih stec¢ajno procesnih parametara
(veli stupanj namirenja vjerovnika, manji troskovi postupka i krace trajanje
postupka), tesko da se novela SZ iz 2015. i drugi insolvencijski propisi mogu
nazvati reformskim. Dakle, bez obzira na razli¢itu metodologiju koja se koristi
pri analizi pojedinih indikatora, u istrazivanjima koje rade razne organizacije,
svi dobiveni indeksi ukazuju na nedostatne rezultate sa razlikama koje su ma-
njeg znacaja. Za sada, razlika izmedu RH i vecine tzv. starih ¢lanica EU moze
se ukratko svesti na: to da najveci broj steCajeva u EU pokre¢e menadZment
poduzeca, jer steCaj smatraju zadnjom linijom obrane poduzeca koja prisiljava
vjerovnike na dogovor, a ujedno Stiti menadZment od kaznenih postupaka i
parnica za naknadu Stete; da su u EU vjerovnici, uz menadzment, glavni i vrlo
aktivni sudionici stecajnih postupaka, dok je u RH to potpuno obrnuto; nadalje
u EU posao stecajnog upravitelja je cijenjen, naravno, i dobro pla¢en posao Sto
se za RH ne bi moglo rec¢i. UvaZavajuci receno, modernizaciju hrvatskog insol-
vencijskog prava treba vrsiti u pravcu njegove ,europeizacije“, koja se mora
shvatiti kao proces ozbiljniji od pukog transplantiranja pravnih instituta iz
drugih prava, jer pravni sustav ne ¢ine samo ,europski“ propisi nego i nacin
njihove primjene. Pri tomu glavni teret primjene je na nacionalnim sudovima
i ostalim pravnim prakti¢arima, jer ¢e to za njih biti novi veliki zadatak koji
zahtijeva veliko znanje i stalnu informiranost o velikom broju normi europske
pravne stecevine. Nadalje, zakone sustavnog znacaja, poput SZ-a, nije pozeljno
Cesto mijenjati, jer je to suprotno nacelu pravne sigurnosti. Dosadasnja isku-
stva pokazuju kako su pravila o insolvencijskim postupcima ¢esto mijenjana
bez konkretne analize problema uz ignoriranje struke, ali i vjerovnika u ¢ijem
se interesu stecajni postupak vodi, a sve pod utjecajem ,dnevne politike“, Sto
uvelike oteZava funkcionalizaciju stecajno pravne zastite. Time se dolazi i do
drugog problema. Naime, SZ je samo jedan od zakona kojim je ureden insolven-
cijski postupak, te su za uspjesno vodenje postupka bitna pravila o vlasniStvu,
ovrsi, porezima, parnicnom postupku, te postojanje jasnih registara imovine i
promjena predmetne imovine. Stoga je trajanje steCajnog postupka u Republici
Hrvatskoj ovisno o pitanjima utvrdivanja imovine i rjeSavanja pitanja vlasnistva,
te upisa imovine duZnika u odgovarajuce upisnike. Spustajuci se na prakti¢nu
i empirijsku razinu, vidljivi su mnogi problemi. Primjerice, iako nova pravila o
skra¢enim stec¢ajnim postupcima ne dovode do vecih problema u brzini vodenja
postupka, ona su omogucila velike i lagane zlouporabe od strane duznika. Naime,
temeljem SZ15 taj postupak pokrece FINA, dok sud ne provjerava ima li duznik
i imovine, ve¢ jedino netko od vjerovnika moze dostaviti taj podatak. Stoga je
omoguceno da duznik svu imovinu prenese na druge osobe i da otpusti sve za-
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poslenike bez podmirenja dugova i da ¢eka naprosto brisanje te pravne osobe.
[ako se posebno ne istice, pravila o pobijanjima pravnih radnji duznika su dosta
kompleksna, te zahtijevaju ispunjenje veéeg broja uvjeta da bi se sa uspjehom
izvrsilo pobijanje, stoga i sami stecajni vjerovnici moraju dobro razmisliti hoce
li pokretati te postupke jer bi se moglo dogoditi da izgube parni¢ni postupak,
te moraju drugoj strani naknaditi troskove sudskog postupka. Ova situacija je
dovela do situacija kada se “pripremaju” stecajni postupci i imovina duZnika
sistemski sklanja kako se ne bi namirili vjerovnici. Stoga bi trebalo u pravilima o
pobijanju pravnih radnji olaksati kako moguénost pobijanja pravnih radnji tako i
utvrdivanja odgovornosti svih osoba koje sudjeluju u radu i poslovanju duznika.

U svakom slucaju, izazov daljeg proucavanja i pracenja sudbine insolvencijskog
zakonodavstva ostaje u akademskom okviru.
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PROLEGOMENON OF THE CROATIAN INSOLVENCY LAW FROM
CROATIA’S ACCESSION TO THE EUROPEAN UNION

Summary

The normative framework of Croatian insolvency legislation is solid in terms of legal
systematics, legal techniques, and normative consistency. To that effect, a significant
contribution may be accredited to Croatian courts which have rigorously examined
and constantly elaborated on the legal solutions in their practice and proceedings.
Yet, even in countries with a long-standing market tradition, the area of bankruptcy
proceedings is a dynamic area where new solutions are constatly sought in order
to keep pace with the ever-changing trends in international economy. Given this
fact, the issue of appropriateness and the need to implement the amendments to the
insolvency legislation is extremely relevant in the context of modernizing de lege
lata solutions. This paper aims to analyse the last five years of implementation of
European insolvency norms and the consequent revision of insolvency regulations
in order to establish whether it has improved the national bankruptcy procedure,
i.e. substantive bankruptcy law as well as the procedural mechanism facilitating
more efficient case work.

Key words: Croatian insolvency law, entry into the EU, legal culture, directions
of change.
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IIOJIMTUKA 3ALLITHTE KOHKYPEHILIHJE Y
CPBHJH - IOMETH H OTPAHHYEHA™

Ancmpakm: KoukypeHyuja nodcmuye yyecHuke Ha mpajcuwimy da 6ydy
edpukacHuju, yume ce nosehasa cmona npuspedHoz pacma U HU8OMHU
cmaHdapd. Ceako Hapywasarse KOHKYpeHyuje CMaryje eKOHOMCKY
ejpukacHocm u dpywmeeHo 6sazocmare. [lompeba 3a 3awmumom
KOHKypeHYuje Hamehe numarbe eukacHocmu noaumuke 3auwimume
KoHKypeHyuje. I[lponucu kojuma ce wmumu KOHKypeHyuja (npaeo
KOHKYpeHyuje) jecy ocHoga oge 3awmume, aau ejpukacHocm 3awmuime
KOHKYypeHyuje 3agucu u 00 dpyaux akmusHocmu 0picase Ha NAaHy saumume
KOHKypeHyuje (noaumuka 3auumume KoHKypeHyuje). Ceojom noaumukom
dpscasa moxce wmumumu aau U Hapywumu KOHKYpeHyujy (peyumo,
noaumukom dpaiicasHe nomohu). Y yusmey npumeHe hpasa KOHKypeHyuje,
dpacase popmupajy pasauvuma meaa (kod Hac: Komucuja 3a 3awmumy
KoHKypeHyuje, Komucuja 3a konmpo.iy dpyrcasHe nomohu). Pad osux mesa
Yy 8esukoj mepu demepmuHuuie c10600y KOHKypeHyuje y jeOHoj 3eMsbu, aau
ucmo mako u egpukacHocm npasocyha. Kako cy ekoHomcka epukacHocm
u dpywmeeHo 61azocmarbe y dupeKmHoj nogesaHocmu ca c/106000M
mpocuwHe KOHKypeHyuje, nokywahemo da y oeoj ob.iacmu npoHahemo
Heke pas/02e mpxrcuuiHe HeegpukacHocmu y Cp6uju. [loped aHanuse npasa
u hoaumuke sawmume KoHKypeHyuje y Cpbuju, noce6Ha najxicrsa y 080M
pady 6uhe ycmepeHa Ha uMnieMeHMUparbe aKkmyesaHe pe2yaamuee, Kao u
Ha pad Komucuje 3a 3awumumy KOHKypeHyuje, Kao K/aayuHe uHcmumyyuje
Yy 080j o61acmu kod Hac. Kakas je npasHu nosaoxcaj ose Komucuje, u da au
Je 0Ha yucmuHy He3ag8ucHo me.1o Koje chpo8odu Had30p HAd hoWMo8arseM

" ljubica@prafak.ni.ac.rs

“Paj je pe3yJTaT UCTPAXKKUBakba Ha IPOjeKTY: ,3aMTUTA JbYACKHUX U MAbUHCKUX TPaBa y
€BPOICKOM NPaBHOM npocTopy”, 6p. 179046, koju ¢rHaHCHUpa MUHHUCTAPCTBO NPOCBETE,
HayKe U TEXHOJIOMKOT pa3Boja Peny6sinike Cpouje.

" Pajje n3sioxeH Ha MehyHApOHOj HAY YHOj KOHPepeHHjH , [IpaBO U My ITHAUCIUIIIHHAPHOCT",
Ha [IpaBHOM dakynTeTy YHuBep3uTeTay Humy, 12-13. anpua 2019.
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npasu/a KOHKypeHyuje Ha domahem mpxcuwimy, Hekd cy 00 NUmareay 080M
pady. [loce6an deo 6uhe noceehen epekmuma domahe dpicasHe noaumuke y
o6saacmu 3aumume KOHKYpeHyuje, Kao u MogyhHocmuma saumume jagHo2
UHMepeca y2poiceHo2 02paHu4asar-eM KOHKypeHyuje.

KyuHe pevu: npago u hoaumuka saumume KOHKYypeHyuje, KoMUcuja 3a
3awmumy KOHKypeHyuje, mpicuwHa epuKacHocm, jagHu UHmepec.

1.¥YBog,

JlaHac ce yriiaBHOM cMaTpa Jia Cy CJI060HO TPXKUILTe U IpUBAaTHA CBOjUHA
ycJIOB epUKACHOCTH IPUBpeEJIe, aJlu Jla Ap>KaBa 3Ha4yajHO YyTHYe Ha eKOHOMCKY
akTUBHOCT.! Hecslarame NocToju y Be3H ca AedUHHUCAbEM EKOHOMCKE yJiore
Apxage (Ctursiuy, 2008: 4-12). /lok jeHU onpaBAaBajy ApXaBHY KOHTPOJIY
HaJi IPUBpPEZOM, PYTH ce ToMe NpoTuBe.? JluGepasiHe Hjieje yTeMes/beHe Ha
KOMIIapaTUBHUM MPeJHOCTUMA U CJI060AHO] KOHKYPEHLMjU CTBapajy jake
TP>KUIIHE YYeCHUKe U NMOJACTUYY IPUBPEJHU pa3Boj. Y npakcu ce, MehyTum,
3eMJbe He 0/IpU4y HeOMepKaHTUJIMCTUUKUX CTpaTeruja, noce6Ho y nepuouMa
KpH3e, jeIMHO Ce Pa3JIMKYjy 10 HAYUHY U UHTEH3UTEeTY PeryJicama TPXKULITA.
W mopes npeTxoHUX KOHCTaTalMja, cMaTpaM Ja JpKaBa Mopa 06e36eAUTH
ycJoBe 3a ¢pep TPXKUIIHO HaZiMeTake U 3aliTUTUTH KOHKYPEeHIHUjy, jep je To
jeAMHY HauMH 3a CTBapake eQUKACHOT TPXKUIIHOT aMb1jeHTa U KOHKYPEHTHUX
npejy3eha. OBy KoHcTaTalujy NoTBphyje ucTpakuBamwe XepuTuy oHanuje,
KOje IIoKa3yje /ia 3eMJ/be Ca HUXKKUM CTENeHOM OrpaHUYaBamba TPKULITA UMajy
Behy cTonmy npuBpeJHOr pacTa ¥ 60/bU XKHUBOTHHU cTaHAapA. HuBo cio6oge
Tp>KUILITa oBa poHAALMja MepU T3B. UHOEKCOM eKOHOMCKUX cs10600a. Kako
ce HaBOJM y HEHOM H3BeIlTajy, 3eMJ/be ca BehUM UHAEeKCOM eKOHOMCKHX
cj060/ja 0JIMKYyje: BJlaZlaBMHa IpaBa (3allTUTa CBOjUHCKUX IIpaBa U 0JCYyCTBO
KOpYTIHje); orpaHUYeHo ApXKaBHO TpoOllewe U HUCKU Nopes3u; epukacHa

1 Mox Cemjyencon u Bunmnam Hopaxayc HaBojie ciesiehe pasJsiore 3a ip»KaBHY HHTEPBEHLH]Y
y IPUBpeAU: UCTIPaB/batbe TPXKUIIHMX HEZ0CTATAKa, KA0 [ITO Cy MOHOIIOJIH ¥ TPOU3BOJ A
jaBHUX f06apa; KOHTpoJIa eKCcTepHUX edeKara, monyT 3arabhema; noBehaBamwe IPaBUYHOCTH,
y6/1axkaBaleM HejeJHAaKOCTH y paclo/iei oX0/iaKa; U MOo/[CTHIakbe IPUBPeIHOT pacTa
v ctabunHocTH npuBpese (Samuelson, Nordhaus, 2000: 30-35).

2 OHO LITO je HECMIOPHO jecTe Jja Ap>KaBa Tpeba Ja 06e36e/ju MpaBHU Mopeaak (CyCcTBO,
MNOJIMLM]Y ¥ p.) ¥ BJIaZlaBUHY [IpaBa (3alITUTY CBOjUHCKUX U YTOBOPHUX IIpaBa), 63 Kojux
HeMa epukacHor npuBpehuBama. Takohe, ApkaBa 6u Tpebaso Aa 06e36enu U ofpeheHa
jaBHa 106pa, moceGHO OHA 3a KOja IPUBATHU CEKTOP HUje 3anHTepecoBaH. HecrnopHo je Aa
Jip>KaBa MOXKe yTULATU Ha TP>KUILIHe pe3y/TaTe, IMTame je Aa JIY je Taj yTULAj IO3UTUBAaH
nau He. Tpe6asio 61 y CBAaKOM KOHKPETHOM CJy4ajy OJAMEPUTH TPOIIKOBE U KOPUCTHU
JIp>)KaBHe UHTepBeHLHje U TPKULIHOT u36opa. (O pa3sio3uma 3a Ap>KaBHY UHTEPBEHIU]Y ¥
NpUBpeH, 06JUIMMa Te HHTEePBEHIM]je U T03aIUHU eKOHOMCKUX O/IJIYKa Ip>KaBe, BUETH:
Hukousnh, MojameBuh, 2016: 161-178)
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perysiaTuBa (CJ1060HO MOCJA0Bakhe U TPXKUIITE paja U CTAOUJIHOCT LieHa)
M OTBOpPEHO TpxuliTe (cj060Ja MHBECTUpPAHa, TProBamkba U OTBOPEHO
GUHAHCHUjCKO TPXKUIITE). 3eMJbe Ca HUCKUM HHJIEKCOM eKOHOMCKUX 10602
OJIJIMKYyje: BJlaJlaBUHa I0je/iMHAL|A a He NpaBa (HeCUrypHa CBOjUHCKa MpaBa
Y IPUCYCTBO KOPYIIHje); IPEeKOMEPHO JIP>KaBHO TPOIllekhe U BUCOKH NMOPE3H;
HeedHUKacHa peryJaTyBa (Ipenpeke 3a MOCJA0Bambe, HedJIEKCUOUITHO TPXKUIITE
paja u uHJIAIMja) U 3aTBOPEHO TPXKUIITE (MperpeKe 3a UHBECTUPAbE U
TPrOBUHY U 3aTBOPEHO GUHAHCHUjCKO TpKUIlTE).?

KoHkypeHLYja jecTe HaJMeTamke yYeCHUKA Ha TPXKUILTY, KAKO Ha CTPAHU
IIOHyJle TaKo M Ha CTpPaHU TpaXkmwe. Jaya KOHKYpeHLHja CTHUMYJIMILE
TPXKHUILHE yYeCHUKe Jla 6yly YCIIeIHUjU O/ KOHKypeHaTa, YuMe ce nosehasa
MHJUBUJYaAJIHA aJld U YKYIIHa eKOHOMCKa edrKkacHOCT. CBaKo HapyllaBake
KOHKYpeHI¥je JOBOAU [0 NaJla eKOHOMCKe epUKACHOCTHU U APYUITBEHOT
6J1aroctama. /lp>kaBa Moxe U Tpebasio 64 a NOACTUYE KOHKYPEeHLUjy. Y
TOM LIUJbY JJOHOCE Ce aHTUMOHOIIOJICKA 3aKOHH, OLHOCHO 3aKOHH KOjUMa ce
LITATHU IPaBO KOHKYpPEeHLMje U CAHKLUOHUIIY YYeCHULU Ha TPXKUIUTY KOjU
HapyllaBajy KOHKypeHUujy. [lopen foHomema nponuca KojuMma ce ITUTHU
KOHKYpeHIlHja, Jp>kaBa OCHMBA TeJla Ha/JlJle>KHa 3a IPUMeHY OBUX Iponuca
Y npejAy3uMa Jpyre akTUBHOCTH Yy L1MJ/by 3alITUTE KOHKYPEHIIMje, 0JJHOCHO
OHa CIIpOBO/J Y MOJIMTUKY 3alUTUTE KOHKypeHLuje. UHCHCTUpakbe Ha pa3/IuLu
nsMeby npaBa KOHKypeHLMje U NOJUTHKe 3alITUTE KOHKYpeHILHje MMa
NpPaKTUYHU 3Hayaj, jep U Haj60/bU 3aKOHU 6€3 CYLITHHCKE UMIJIEMeHTalLuje
He [I0BO/Jie /10 OCTBapema NPOKJaMOBaHUX [[M/beBa. 3alITUTAa KOHKYPEeHLMje
oCTBapyje ce npeAy3MMalbheM aKTUBHOCTH YCMEPEHUX Ka ClIpeyaBakby NOBpefie
KOHKYpeHIHje, Kao U CAaHKIIMOHHCambheM Pailb1 U aKkaTa KojuMa je mospeheHa
KOHKypeHLHja. [I[peBeH|Mja TOBpeJie KOHKYpPEHIUje jecTe MoXeJbHa, ajJd U
epuKacHO npouecyupamwe U CAaHKLIMOHKCabe yYeCHUKA Ha TPXKUILITY KOjU Cy
HapyLIUJIM KOHKYpPeHI U]y, Takohe MpeBeHTHUBHO Jeyje y 6yayhem nepuony.
3aKoH KojuM ce wmumu KOHKypeHyuja cnada mehy 3aKoHe Koje MHoz2e 3eM/be, C
npasom, cmampajy 3a NpeoK/ACHO 8aXCHe y 06e36ehusarsy adek8amHoz noCA08HO2
OKpYyJHcerba, na mume u npedyc/108d 3a OpyumeeHo 6,1a20cmarse U npuspedHu pacm
(berosuh, [TaBuh, 2010: 35).

3 JlaHac y eKOHOMCKH Hajc10604HYje 3eMJbe cBeTa crna/jajy: XoHr Kour, Cunranyp v Hosu
3esaHj. YriaBHOM cio6o/He jecy: llIBajiapcka, Ayctpanuja, Upcka, Benuka BpuTanuja,
Kanazga v spyre pa3BujeHe 3eMJbe. Y eKOHOMCKH HajHECJI000/1HU]je 3eMJbe cria/jajy: CeBepHa
Kopeja, Benenyeuna, Ky6a, Eputpeja, Peny6sauka Konro u gpyre. Cp6uja cnazia y ymepeHo
(cpesre) eKOHOMCKH C1060/4HE 3eMJbe, UCIIOJ, CBETCKOT U eBpOoICcKor mpoceka. UsBop: The
Heritage Foundation, 2019 Index of Economic Freedom, pregledano 17.jul 2019, http://www.
heritage.org/index/
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WHCTUTYLMOHA/IHA pellerka U3 06J1acTH 3alUTUTE KOHKYpPEeHLUje 4YHHe:
MPOMUCH, HAZ30p HAJ, MPUMEHOM THX Mpomnuca (KOMUCHja, JTUPEKTOPAT UT/.)
u cynoBu (berosuh, [TaBuh, 2012: 121-125). [IpaBo KOHKYpEHIHje jecTe
OCHOBA 3allITUTe KOHKYpeHLHje y jenHOj 3eMsbUu. O 2009. roguHe Koz, HAC
ce MpuUMewyje 3aKOH 0 3alUTUTH KOHKypeHIuje*. Kako ce y ynaHy 1 oBor
3aKOHA HaBOJH, bUMe ce ypeDhyje 3amITuTa KOHKYpeHnuje Ha Tpxuty PC,
y LJU/by €KOHOMCKOT HallpeTKa U JJoOOpOOUTH APYIITBA, @ HAPOUYUTO KOPUCTH
NoTpolIaya, Kao M OCHUBakbe, [10J103Kaj, opraHu3anyja u opaawmhewe Komucuje
3a 3alITUTY KOHKypeHLUje. U nopes geceToroAuilime NpMMeHe 0BOT 3aKOHA,
Kao 1 ocHHBawa KoMucuje HaJJiexHe 3a lberoBy IPUMEHY, CTHYE Ce YTUCAK Jia
ce y 3alITUTH KOHKYPeHLUje HUje HallpeJ0BaJlo, a T0Ce6HO HUje MOCTUTHYT
L[UJb OBOT 3aKOHA — €EKOHOMCKM HalpeJak U Jo6pobUT ApyliTBa. 360r Tora
je oBaj pas nocBeheH aHa/U3M NpaBa ¥ MOJUTHUKeE 3alUTUTE KOHKYPEHIUje y
Cp6uju, canoce6GHUM OCBPTOM Ha UMILJIEMEHTHUpakbe paBa KOHKYpeHLUje U pa/,
HaJexxHe KoMucuje, kao M HeKe akTUBHOCTH JipKaBe Koje yTUYY Ha 10604y
KOHKypeHLHje KoJ Hac. Ham 3aK0oH 0 3aliTUTU KOHKYpPEHIUje HUje CaBplLIeH
aJIM Ipy>Ka COJUAHY OCHOBY 3a 3allITUTY IpaBa KOHKYpeHLUje, MehyTUM, CTame
Ha TPXKULITY YKa3yje Ha HeeUKACHOCT MOJUTHUKE 3alITUTE KOHKYPEHIHje.
[Toce6aH feo oBor pajia nocseheH je yTHLajy yroBopa Be3aHUX 3a [10CJI0Babe
6eorpa/icKor ¥ HUIIKOTr aepopoMa Ha KOHKYpPEHIIMjy aBHO yCayTa.

Kosivko cy Hocuony BacTy y Cp6Hju BOJ/bHU Jja CIPOBO/IE MOJUTHUKY 3aLITUTE
KOHKYpeHIIUje, MOXK/la je JIMCKYTabWuJIHO, HA TO je, MehyTumMm, o6aBesyjy
cnopasyMmu ca EY. [IpaBusia EY mtute c/1060jHY KOHKYpeHILUjy U ClipedyaBajy
BJIAJle Jla J0/esbyjy ApKaBHY NoMoh Koja HapylaBa KOHKypeHIUjy. OcHOBe
npasa KoHKypeHuuje EY nocras/beHe cy YroBopoM u3 Puma o ocHUBamwy
EE3 1957. roauHe.’ YroBopoM us MactpuxTta 1992. roguHe npenyusupaHo je
Jla UHTEePBeHI[Mje HAallMOHAJHUX BJIaJia He CMejy Jla Hapylle KOHKYPEeHLH]jy.®
[lornucuBaweM CiopasyMa o CTabUIM3aANUjU U IpUpyuBamy 2008. roguHe,
nsmehy ocrasor, Cp6uja je mpey3sesia 06aBe3y fa 3alITUTH KOHKYPeHLH]jy.”

4 3axkoH o 3amtTutu kouKypeHuwuje (33K), Ca. eanachuk PC, 6p. 51/09 u 95/13.

5 Yux. 85 u 86 oBor yrosopa, European Commission, The Treaty of Rome, npernesnano 17.
jyna 2019, https://ec.europa.eu/romania/sites/romania/files/tratatul_de_la_roma.pdf)

6 Yu. 3 u 102a oBor yroBopa, Europa.eu, Maastricht Treaty, npernenasno 17. jysna 2019,
https://europa.eu/european-union/sites/europaeu/files/docs/body/treaty_on_european_
union_en.pdf)

7 Op4u1.72 o 79 3akoHa o noTBphuBamwy CriopasdyMa o cTabuau3anujyu U NpUApyKUBaby
u3Mehy eBpOINCKUX 3ajeIHUIA U b UXOBHUX JIpKaBa YJaHUIIA, ca je/lHe CTpaHe, U Peny6/iuke
Cp6uje, ca fpyre ctpaHe, Ca. eaacHuk PC - MehyHapodHu yzosopu, bp. 83/08
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2. [lo/iMTUKA KOHKYpeHIUje ¥ e(pUKACHOCT JpKaBe

[lozed E. CTuraui HaBoJU YeTHPHU IJIaBHA pasJiora 3a Heycllexe Jip>KaBe y
OCTBapHBaby HEHUX NPOKJAaMOBaHUX L[U/beBA: OTpaHUYeHe HHpopMalLHje,
OorpaHHYeHa KOHTPOJIa Ha/J, peaKliMjaMa NIPUBAaTHOT CEKTOpa Ha kbeHe Mepe,
OorpaHHWYeHa KOHTpPOJIa GUPOKpaATHje U OTpaHHuerha Koja HaMehy moIuTHIKHU
npoiecu (Cturaun, 2008: 8-10). [locsieariie MHOTUX Mepa AP KaBe CJI0XKEHE Cy U
TeLIKo NpeiBUAMBe. [|pxaBa yecTo HeMa HHOpPMalMje Be3aHe 32 OCTBapHBakbe
HEeHUX [[U/beBA, HUTH MOKe NIpe/IBUIeTH U KOHTPOJIMCATH peaKLUjy TPUBATHOT
CeKTopa Ha keHe Mepe. Mox/a Hajsehu npo6JsieM y oCTBapUBakby KeJ/beHUX
LU/beBa NpeJcTaB/ba HeJOBO/bHA KOHTpPOJIA HaJ 6upokpaTHjoM. Kosnko
ro/; a Cy 3aKOHHU J106pH, 6e3 bUuxoBe epUKacHe NIPUMEHE HEMA OCTBapema
MPOKJIaMOBaHUX IUJ/beBa. [pyrum peurma, ebekTu oApeheHux 3aKoHaA y
BEJIMKOj MEpU 3aBHUCE OJ MHCTUTYILUja Koje UX NpuMemnyjy. [Ipobsem ca
IpUMEHOM 3aKOHA MOKe HAaCTaTH U 360T ’bUXO0Be HENPELIM3HOCTH, Kao U 360T
HEeO/ITOBOPHOCTH U 3/10yNOTpeba OHUX KOjU UX IpUMeny|y. Kao ueTBpTH pasJor
3a HeycIex p>KaBHe HHTepBeHLHje, CTUT/IML HABOA W OrpaHHUYea Koja HamMmehy
MOJIMTUYKU NpoLecH. Yak U Kajla 64 JpkaBa 6uJia caBplieHo UHPopMUcaHa y
Be3U C NocJejuljaMa CBOjUX Mepa, AoJaTHe TellKkohe CTBOPUO 6U MOJTUTUYKHU
IpOLleC Y OKBUPY KOjeT ce J0HOCe OJiIyKe 0 TUM MepaMa. Y OKBUPY 3aKOHO/LaBHOT
npolieca eKCIepTCKe rpylie KOHLENTyaJau3upajy npaBo, NpaBHa npodecuja
y $opmu HaupTa $opMyJdlle 3aKOH/NpaBo, pa3He UHTEPECHE T'PyIie BplIe
NpUTUCAK Jia Ce yCBOje opeheHa paBHa pellea, 3aKOHOJaBLM/IapaMeHT
yCBajajy 3aKOH U, Ha Kpajy, NpaBo NpUMewyjy 6upokpaTe. Kako Harsamana
npod. Anekcanzpa JopaHoBuN, pezysayuja, 00HOCHO npago kpeupaHo 0od cmpaHe
U38puIHe 81aCMU, KAo U (popMUparse u 0ea108arse pasAudumux adMUHUCMPAMUBHUX
pez2ynamopHuUX azeHYyuja Koje npumeryjy npaso u Koje, da 6u npumerusa.e npaso/
3akoHe ,npase” npaso, 00HOCHO peayaayujy, makohe, cmeapa npob.sieme. EKoHOMCKe
edpekme pezynayuje koja ce ygodu da ,ucnpasu” mpi#cuwHy aiokayujy pecypca je
meuwko npeyusHo uamepumu. EkoHomcka pezyaayuja Huje 6ecnaamua. OHa cmseapa
dupekmHe u uHOupekmHe mpouikoge. /JlupekmHu mpouwkKosu cy mpowkKkosu opicase
y nozsaedy doHowera U npuMeHe nponucd, Kao u pada pez2y/1amopHe azeHyuje.
HHOupekmHu mpowKkosu cy mpowko8u Koju Hacmajy 3amo wmo uHmepecHe 2pyne
(npedyseha, 2paHe) spuwie npumucak da ce doHece pe2yaamopHO NPABU/0 Y HUX08Y
Kopucm. HHmepecHe 2pyne, dake, mpouie pecypce Koju cy Mo2au 6umu eoukacHuje
ynompeb6.sbeHu wmo dogodu do asnokamueHe ducmopa3uje (JoBanosuh, 2008: 62).

CBM MpeTXOJHO HaBeJEeHHU Pa3jio3u Heycnexa Jp>KaBHe WHTEPBEHIIHje y
NpPUBPEJU yTUYY U Ha ITOJIMTUKY 3alITUTE KOHKYPEHIIUje U 0TBapajy NUTakbe
aZleKBaTHe eKOHOMCKe yJiore Jip>kaBe. YMHHM ce HeCIOpHOM mHoTpeba 3a
CMamhemheM eKOHOMCKE YJIOTe JipKaBe U MpUBaTHU3allMja Jp>KaBHe UMOBUHE.
EdurkacHa cBojuHCKa IIpaBa jecy OHa KojuMa Ce MaKCUMH3HUpa 6/1arocTame.

155



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

YKOJIMKO aTH OKBHUP CBOjUHCKHUX MpaBa NOCTAaBJ/ba NpeNpeKe pa3MeHU U
yBehaBamwy 60oraTcTBa, jaBuhe ce noTpe6a 3a HOBOM CTPYKTYPOM CBOjUHCKUX
npasa. [[puBaTH3anyja jecTe peakiiyja Ha HeePUKACHY CBOjUHCKY CTPYKTYPY
Jp>kaBHe/npyuTBeHe cBojuHe (JoBanoBuh, 2008: 110). KoukypeHnuja Moxe
OUTHU HapylleHa U NpyxKameM dpxcasHe nomohu. /lp>kaBe MOHEKA/L IIOMaXy
npefysehuMa ry6uTaninma, noce6Ho Kaja Cy OHa y jaBHOj CBOjUHHU, YUMe Ce
JlecTuMyJinille epUKacHa ajloKallkja pecypca, a TepeT nokpuha ryburtaka
HeyclnelHUx npeay3eha npebalyje ce ca noTpollaya Ha nopecke 06Be3HUKE.
OBaKBOM /Ip>KaBHOM MOJIMTHKOM, Ha TPXKUILTY ONCTajy HeedrkacHa npeayseha.
Kaga ce npesny3seha HaBUKHY Ha To, Aa he ux p>kaBe oJjp>kaBaTH y nocJy 6e3
0631pa Ha [T0CJIOBHE Pe3yJTaTe, NOACTHUIAjU 32 UHOBALHje U puiarohaBame
cy uspasuro ciaabu (Baldwin, Wyplosz, 2010: 426-440).

CnoMenyTa Xeputuyl poHAanuja, ynasaza 25 roguna, Mepu HHOeKc EKOHOMCKUX
csn10600a y 186 3emasba (The Heritage Foundation, 2019). Kako HaBoje, y
€KOHOMCKHU CJIO60JHOM A pYLITBY, IOjeAUHIIU CY CJI0O60JHU Jla pajie, IPOU3BO/E,
WHBECTHUPAjy U pacrnoJsaxy CBOjUM JOXOTKOM, JIOK BJaJie Yy TUM JAprKaBaMa
Jl03B0JbaBajy CJ1000HO KpeTamwe pajia, KauTaJja u Jobapa, U y3ApKaBajy
ce 01 orpaHHYaBama €J060/e TPXKUIIHOT Ha/iMeTaka. IHTepBeH1Uja Biajle
Yy OBAaKBUM [ pYyLITBMMA YCMepPEeHa je Ha HEONXOJHEe aKTUBHOCTHU KojUMa ce
06e36ehyje 3alITUTA U Oip’KaBake eKOHOMCKHUX ca060a. OBa poHganuja
MepH eKOHOMCKe €J1060/ie Ha 0CHOBY 12 dakTopa, rpynHCcaHUX y YeTUPHU
KaTeropuje: ss1adasuHa npasa (MMOBUHCKA NpaBa, ePpUKACHOCT CYJACTBA,
WHTErpuTeT BJaZe), gequyuHa e.ade (nopecko ontepehewe, AprkaBHa
MOTPOLIka, GUCKAJIHA CTAGUJHOCT), peay1amopHa edpukacHocm (MOCJIOBHA
ca060/a, cjaobosa pajia, MOHeTapHa €J060/a), omeopeHocm mpicuwma
(cs1060/1a TPproBUHE U MHBECTHUPaka, PUHAHCHjCKaA cJ1060/1a). UcTparkuBama oBe
donanmje nokasyjy Aa je, y IpoTeKJIUX 25 roiMHa, nopacJja npoce4yHa oleHa
rJ106aJJHUX eKOHOMCKUX cJ1060/1a. 3eMJbe Koje Cy ce 0TBOPUJIE KOHKYPEHLIUjU
Ha IJ1I06aJTHOM TPXKHUILTY, KOje Cy OrpaHU4MJIe EKOHOMCKY YJIOTY ipKaBe, Koje
Cy OCTBapuJie peryjaTopHy ebrUKacHOCT U BJIaJlaBUHY IpaBa, OCTBapuJe Cy
3HayajaH JpyIlITBEHO-eKOHOMCKHU pa3Boj. Hanpejak y eKOHOMCKOj cj106041
HUje 610 paBHOMEpPAH y CBUM KaTeropujama Koje cy MepeHe y UHiekcy. Bugan
je HanpeJaK y KaTeropMju orpaHr4aBama BeJMYMHe BJajJe U OTBOPEHOCTH
TPAKUILTA, [JOK je y Maw0j Mepy noBehaHa pery/aTopHa ebukacHoCT. lpyrum
pedrMa, 3eMJbe Koje Cy HacTojaJie ja yHAIpesie CBOje EKOHOMCKe pe3yITaTe, Ipe
CBera, Cy CMamwUBaJie IOpecKe CTOIe, yHanpehrBaJie mpomnuce, KOHTpoJiMcase
vH}aLUjy, yHanpehuBaJie cJ1I060JHY TPTOBUHY U OTBapaJie CBOja TPKHUIITA 3a
MHBeCTHULMje. Y UCTO BpeMe, HEIIOCTOjake HallpeTKa y yHanpehewy BjaJaBuHe
npaBa je aJlapMaHTHO. BiajjaBuHa npaBa, Noce6HO 3a 3eMJbe y pasBojy, U Jjajbe
je cTy6 eKoHOMCKe cJI060/ie KOjU je HajBa*KHUjU Y TIOCTaBJ/bakby TEMeJba 3a
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€KOHOMCKH pacT. HaBe/leHH napaMeTpy eKOHOMCKHUX CJ1060/1a KOPHUCHHU CY U
3a aHaJIK3y ePUKACHOCTHU MOJUTHUKE 3aIITUTE KOHKYpeHLHje.

3. [IpaBo KOHKypeHnHje y Cpouju

PerysiaTopHu OKBUD 3a 3alITUTY KOHKypeHIMje KO/, HaCc IOCTOjU. YCTaBOM
PC 3a6bpameHHU cy akTH KojuMa ce, CYIPOTHO 3aKOHY, OrpaHUYaBa cJ060 Ha
KOHKYpeHIHja, CTBapambeM UJIU 3J10yTOTPe6OM MOHOIOJICKOT UJIU JOMUHAHTHOT
noJioxkaja.® OBa o6J1acT je y HajBehoj Mepu Ko/ Hac peryJsiicaHa y OniiTeM 3aKOHY
(3aKoHy 0 3alITUTHU KOHKYpEHILMje), a 1eJIOM U TOCEGHUM 3aKOHUMaA KojuMa ce
peryJ/uiie KOHKYpeHIMja y IojeJUHUM ceKTopuMa (Ha npuMep: 6aHKapCKOM,
TesekoMyHuKauuje uth.) (berosuh et aJ.,, 2012: 125). [loepedom KoHKypeHYuje,
y cMucay foMaher 3aKoHa, cMampajy ce akmu uau padree yYeCHUKa Ha mpxcuwmy
Koje 3a yuse uau nocaeduyy umajy uau mMozy 0a umajy 3Ha4ajHo 02paHu4asarse,
Hapywasarse uau chpevasarbe KoHKypeHyuje.” Onpenode nomaher 3akoHa o
3alITUTH KOHKYPEHIUje MpUMeRYjy Ce Ha c8a npasHa u uauyka auya koja
HenocpedHo uau hocpedHo, CMAJ/aHO, NOBPEMEHO UAU jeJHOKPamHo yyecmayjy y
npomemy po6e, 00HOCHO yc1y2e, He3a8UCHO 00 HUX0802 NPABHO2 cmamyca, 06AuUKa
ceojuHe uau dpacasLaHcmea, 00HOCHO OpxrcasHe npunadHocmu.’’ Jlakjie, KOHTPOJIU
NoBpe/ie KOHKYPeHIMje NoAJIexXy cBa JoMaha 1 cTpaHa npuBpeHa ApyIITBA
Y npeAy3eTHULY; Ap>KaBHU OPraHU, OpraHU TepuTOpUjaiHe ayTOHOMHUje U
JIOKaJIHe caMOyIpaBe; IpyT1 yYeCHULU HA TPXKULUTY (CUHAUKATH, YIPYKekba,
yCTaHOBeE U Jp.); Kao U jaBHA npejy3eha u Jpyry y4eCHUIU HA TPXKUIITY,
KOjUu 06aBJ/bajy JleJJaTHOCTH 0J] ONLITEr HUHTepeca, 0JHOCHO KOjuMa je akTOM
Ha/JIe>KHOT AP KaBHOT OopraHa Aojie/beH GUCKAJIHU MOHOIOJ, 0CUM YKOJHKO
6 NpUMeHa OBOT 3aKOHa Clpe4yuJia 06aB/bame TUX JeJaTHOCTHU (0CI0Ba).
Jlo noBpeie KOHKYpeHIUje Moxe ,ohu cTBapamkeM MOHOII0J1a, 3JI0YIOTPpe6oM
JIOMUHAHTHOT [10JI0%Kaja Ha TPXKULITY, TyTeM PeCTPUKTUBHUX CIOpPa3yMa, Kao U
3JI0ynoTpe6oM KoHIleHTpaluje. Hajpu1/bMBUju 06JIMK TOBPEie KOHKYpEeHIUje
MOy YYUHUTHU MOHOINOJIY, N1a OTyZa U HAa3MB aHTHUMOHOMNOJICKO mpago. C
0631MpOM Ha TO Jja [TOCTOje U APYTU CIOMEHY T 06JIMIIU IOBPe/ie KOHKYpeHIluje,
Ipenu3Hyje je KODUCTUTH TePMHUH NIPaBO KOHKYPeHLHje.

PecmpukmusHu cnopazymu (yroBopHu, ojipe/ioe yropopa, U3puuuTHU UM NIpe-
hyTHU foroBopw, ycaryialieHe NMpakce...) €y cnopa3ymu uamehy y4ecHUKa Ha
mpicuwmy Koju umajy 3a Yu/s uau nocaeduyy 3Ha4ajHo 02paHuU4asarse, Hapyuasarse
u/au cnpevasarbe KOHKypeHyuje Ha mepumopuju PC.'* TIpeMa HallleM 3aKOHY,

8 Y. 84 YcraBa Peny6suke Cpbuje, Ca. enacHuk PC, 98/06
9 Yn.933K

10 Yn.3 33K

11 Y. 10 33K
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PECTPHUKTHBHHU CIIOPAa3yMH 3a6patbeHU CY U HULITABH, OCUM y CJIy4ajeBUMa
usyseha oz 3abpaHne.'? TunuyaH NpUMep jeCy KapTeJu y OKBUPY KOjUX ce
y4YeCHHUIIH JI0r0Bapajy 0 NpecTaHKy MehycoGHOT TaKMUYeHa U JePUHULLY
oJipeheHe mapamMeTpe HBHUXOBOT MMOCJOBakha (IleHe U KOJIMYHMHE IPOU3BO/Ia,
noJiesia TPXKUILITA U ¢J1.). L[MJb KapTesICKUX criopa3yMa jecTe orpaHU4YaBambe
WJIY HapyllaBake KOHKYpeHILiuje, 3060r yera cy OHM 3abpambeHu U CMaTpajy ce
IITETHUM 10 TpUBpeAy. HacynpoT vkuMa, MOHOTIOJIY MOTY UMaTH U IO3UTHUBHE
edeKTe, KaJja peLlMMo CBOjy O3MIIMjy KOPUCTE 3a pa3B0Oj HOBUX TEXHOJIOTHja.

[Ipema HauieM 3aKOHY, JOMUHAHMAH NOA0XCA] UMA YHECHUK HA MPXICUWMY KOjU,
3602 ce0je mpoiKcUWIHe cHaze, MoJce dd NOCAYje Ha PeaAe8aHMHOM MpPiIcuwmy y
3HA4AajHOj Mepu He3as8uUCHO Yy 00HOCYy HA KOHKypeHme, Kynye, dobas/bave uau
nompowadve.** 3s10ynompe6a doMUHAHMHO2 h0/10%cdja (HaMeTakme HepaBUYHe
LleHe WJIM [JpyTUX HeNpaBHYHUX YCJOBa IOCJOBaMka; OrpaHHYaBambe
MPOU3BO/Jb€e, TPXKUIITA UJIKU TEXHOJIOUIKOT pa3Boja; ¢aBOpHU30Bakbe HEKUX
y4yeCHHUKa Ha TPXKUUITY; YCJI0B/baBame 3aK/byyetha yroBopa npey3suMameM
HEKOPEKTHHUX 06aBe3a) Ha mpxcuwmy je 3abparseHa.* Kao uy ciy4dajy MoHOMNoJ1a,
caMo NOCTOjabe JIOMUHAHTHOT [10JI0%Kaja HUje 3a0pameHo, ajli jeCcTe kerona
3soynoTpeba. Onpenbe Jomaher 3akoHa Koje ce oJJHOCe Ha 3JI0YIOTpPeoy
JAOMHHAHTHOT II0JIOXKaja IPUMEeRYjy Ce U Ha MOHOII0JIe, OAHOCHO IIPUBpPeHE
cy6jeKTe KOju HEMAjy KOHKYpEHTe Ha oJjpeheHOM TPKUIITY U KOju MOTY Taj
M10JI0Ka]j 3JI0yNIOTPEGUTH.

YecTa je mojaBa Ha TPKULITY /ia Ce BPIIY KOHIIEHTPAI[Uja yYeCHUKA, CA HAMEPOM
noBehama TPXKUILIHUX YUUHAKA, LITO 32 NOCJEAUIY MOXe UMATH MOBPEeAY
KOHKypeHnuje. [I[pemMa fomMaheM 3aK0HY, KOHYeHMPAYUja y4eCHUKA HA MPHCUWNY
Hacmajey cayuajy: cnajarba u Opy2ux CmamycHUX npoMeHd y4eCHUKA Ha MpHcUwmy;
cmuyarba 00 cmpaHe jedHoe UauU 8ulle y4eCHUKA Ha mpicuwmy, HenocpedHe uau
nocpedHe KOHMpo/ie Had Opy2uM yYeCHUKOM UAU 8UWLE FUX; 3ajeJHUYKO2 YAa2ara
00 cmpaHe 08a uu 8uule y4eCHUKA HA MPiICUWmy y Yus/by Cmeaparsa Ho802 y4eCHUKA
u/au cmuyarba 3ajedHuYKe KOHmMpoJe Had nocmojehum yuecCHUKOM Ha mpicuwmy.t>
Koxyenmpayuje y1ecHuka Ha mpacuwimy cy 00380/6eHe, 0CUM aKO 6U 3HA4AjHO
02paHuvu.e, HapywuJe uau chpevuse KOHKypeHyujy Ha mpxcuwmy PC uau ezogom
deJly, a HAPO4UMO AKO 6U MO 02PAHUYABAbE, HAPYWABAFLE UAU CNpevasarbe 6U10
pe3ysamam cmeaparba Uau jayara 00MUHaHmMHoz noJjoxcaja.'®* ¥ onpeheHum,
3aKOHOM IPOMHMCAHUM CJIy4yajeBUMA, MOCTOjU 06aBe3a TPXKUIIHUX YyYeCHUKA

12 Bupgetu: og uia. 11 go 14 33K
13 Y. 15 33K
14 Yn.16 33K
15 Y. 17 33K
16 Yia.19 33K
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Jla mpyjaBe KOHIleHTpalujy Komucuju 3a 3aiiTuTy KoKy peHiuje.l” Komucuja
MO>Ke UCIHUTHUBATU KOHLEHTPALUjy U N0 CJAYyKO€EHO0j AY>KHOCTH, HA OCHOBY
CBOjUX Ca3Hama 0 CIPOBEJIEHOj KOHLeHTpanuju.'® KoHneHTpanuja yuecHuKa
Ha TP>KULITY MO>Ke IOBPEAUTHU KOHKYPEHIUjy, aJI1 MOXKe UMaTH U IO3UTUBHE
ekoHoMcKe edekTe. PeriMo, ciajatkbeM J1Ba UM BULe IPUBPeJHUX APYLITABA
Yy HOBO NIPUBPEJHO APYILITBO, MOI'Y Ceé CMalbUTH TPOLIKOBY NPOU3BO/HE MO/
yTHUIlajeM eKOHOMHUje 061Ma, Behe cy MOTYRHOCTH TEXHOJIOKOT Pa3Boja U CJI.
M3 Tux pasJiora, KOHTPOJIM KOHLEHTpaluje Tpeba 06a3puBO NPUCTYIUTH U
NPaBUJIHO IPOLEHUTH HEeH YTHULA] HA EKOHOMCKY epUKaCHOCT U JpYIITBEHO
6s1arocrame.

[IpyMeHa npaBa KOHKYPEHIHje KOJ, Hac Be3aHa je 3a paJ Komucuje 3a 3amituty
KoHKypeHUHje."”” OHa je popMaiHO caMoCcTaIHA U He3aBUCHA OpraHU3alnja, Koja
3a cBOj paj oarosapa HapoaHoj ckynmtuau.?’ Komucuja nokpehe noctymnak
HCIHTHBaba MOBpe/ie KOHKYPEHLU]je 10 CAYK0eHO0j Ay KHOCTH, KaJja Ha OCHOBY
JI0CTaB/beHUX UHULMjaTUBa, MHQOPMaLMja U APYTUX PACIOJIOKUBUX 10JaTaKa,
OCHOBaHO NPETIOCTABU MOCTOjakbe NMOBpeJie KOHKYypeHuuje.?! [TocTynak no
IpUjaBU KOLleHTpalMje, Kao U MOCTyNaK 3a NojeJMUHa4HO KU3y3ehe, nokpehe
ce U BOJU 110 3aXTeBy cTpaHkKe.?? [lopes Tora LITO je HaJJIeXKHa Jla peliaBa
0 nIpaBuMMa U ob6aBe3aMa yyeCHHKa Ha TPXKULITY Yy CKJI3Jy Ca 3aKOHOM, OHA
ozapehyje ylipaBHe Mepe U pyro, HaAJIeXKHa je U a IpaTy U aHaJIu31upa yCcJI0Be
KOHKYPeHIIHje Ha ojeJUHAYHUM TPXKULITHMA U cekTopuMa.?® Ocum Komucuje
3a3alUTHUTY KOHKYPEHLUje, TOCTOje U ipyra TeJsa KoJ Hac Koja cy 3a/ly»KeHa Jja
ce cTapajy 0 KOHKypeHLuju y ogpeheHuM cekTopuMa, penumo, HapogHa 6aHka
Cp6uje KOHTpoOJIMIIe KOHKYPEHIIU]Y Ha duHaHCUjcKoM TpkuIuTy (berosuh et
an., 2012: 126).

17 Y. 61 33K
18 Y. 62 33K

19 Y CA/l, xosneBuM 60p6e NpOTUB MOHOI0J1a, 3alITUTOM KOHKYpeHIIMje 6aBe ce yIopeao
JiBa Ap>KaBHa TeJa (moce6HO ofle/ber-e MUHUCTApCcTBa NpaBje U PesepasHa KOMUCH]a
3a TproBuHy). Mako MyaTun/uKanuja Tejaa HaJJle)KHUX 3a HEKO NUTame, 6ap HayeJHO
oCMaTpaHo, HUje Haj6osbe peuiee, y CAJ] 0HO 106p0 GYHKIIMOHUIIE 3aTO LITO je TEPET
3alITHTe KOHKYPeHIUje Apyraduje pacnopehen Hero y Apyrum jp:xaBama (berosuh,
[TaBuh, 2010: 36).

20 Y. 20 33K
21 Yn.3533K
22 Yn.36 33K
23 Yun. 21,craB 1, Tauke 1,2 1 6 33K
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4.]JaBHa CBOjUHA M KOHKYPeHIl4ja — nIpuMep
6e0orpajAcKor 1 HUIIKOT aepoJpomMa

Tokom 2018. roguHe, na)xkwy AoMahe jaBHOCTH, mopeJ; 6GPOjHUX APYTHUX
yroBopa, NpUBYKao je U YroBop o KoHIllecuju Aepoapoma ,Hukona Tecna“ y
Beorpany u ¢pannycke ¢pupme VINCI Airports. ¥ ucrto Bpeme (09. 08. 2018.
roj.) peanusyje ce u nmpeHoc BjaacHUuiITBa Aepoapoma ,KoHctanTuH Besnuku“
ca 'paga Huma Ha Peny6suky Cp6ujy. [IpeTx0o/1HO je HUIIKHU MapJiaMeHT,
BehMHOM I/1acoBa, u3ryacao npegJior I'pajckor Beha KojuM ce HULIKY AepoZipoM
yctyna Peny6sunu Cpbuju 6e3 HakHajle. Ha npuMepy oBUX ABajy yroBopa,
oTBOopuheMo Heka NUTamwa y Be3u ca eKOHOMCKUM edeKTHMa pacnoJjiarama
jaBHOM MMOBMHOM M HUXOBUM yTHLAjeM Ha KOHKypPEHIHjy, Kao U Yy Be3H ca
3alITUTOM jaBHOT MHTepeca Kaja NOoCTOjU CyMma Jja KOHKPETHU JIp>KaBHU
yroOBOPHY OTPAaHUYaBajy KOHKYPEHIIHjy U YTPOXKaBajy APYIITBEHO 61arocTame.

[IpBO NHTame OJHOCHU Ce Ha majHocm y2080pda Koje 3aKJbyudyje fip>kaBa. bpojHu
cy yrosopu kojuMma je PC pacnoJsiarasia jaBHOM MMOBHHOM, a ia OHU HUCY
6uJsIM JOCTynHU rpabanuMa: npogaja Behunckor ygena HUC-a, Yrosop ca
®dujaTtom, usrpajmwa ,beorpajsa Ha Bogu", npoaaja JAT-a, ycTynawe BojHOT
MOJbONPUBPEHOT 3eMJbULLITA U MHOTU pyTHU. Tako je, peyumMo, MUHUCTApCTBO
NpUBpeJe 016110 1a J0CTAaBU yTOBOP O YIIpaB/bakby CMeepPEBCKOM XKeJle3apoM
2015.rouHe, ¥ Iope; HEKOJIMKO HaJsiora [loBepeHrKa 3a MHpopMaliHje o/ jaBHOT
3Hayaja ¥ 3anpeheHOM HOBYaHOM Ka3HOM, Koja ce msaha U3 6ylieTa, HOBLEM
nopeckux o6se3nuka.?* OB npuMepHu MoKasyjy Ja caMo MocTojarbe 3aKoHa 0
cJ1060/JHOM MpUCTY Ny HHOpPMalMjaMa o/ jaBHOT 3Ha4yaja% u [loBepeHHKa 3a
nHbopMaIMje o1 jaBHOT 3Havaja He 06e36ehyje yBek nHHbOpMaIMje o/ jaBHOT
3Hayaja.

Komucuja 3a 3amtuty koHKypeHudje je 11. jyHa 2018. roavHe aoHeJsa
Pelreme kojuM 0/j06paBa KOHLEHTPALUjy yUeCHUKA Ha TPXKULITY KOja HacTaje
CTHUIIAaKkEM KOHTpOJIE o/ cTpaHe npuBpeaHor apyuiTa VINCI Airports Serbia
d.o.o. Haj moc/ioBaweM npuBpeHor ApyuiTBa AJl Aepogpom Hukousa Tecsa.?
Pememe je 1o0HETO Ha OCHOBY NpHUjaBe KOHLIEHTpaluje Kojy je nogHeo VIN-
CI Airports Serbia. Ha ocnoBy 4siana 45 33K nogHocusal npyjaBe je NoJHEO
Komucuju 3axTeB 3a 3alUTUTY oApeheHUx nojaTaka caZip>kaHUX y IpUjaBU

24 TpancnapenTtHocT Cp6uja, MuHucmapcmeo 6yyemckum Hosyem 6paHu majHocm y2oeopa,
npersegaHo 22.jya 2019, http://www.transparentnost.org.rs/index.php/sr/aktivnosti-2/
naslovna/7806-ministarstvo-budzetskim-novcem-brani-tajnost-ugovora

25 3akoH 0 ¢JI060JHOM NPUCTYNy HHbOpMAIKjaMa o/ jaBHOT 3Havaja, Ca. eaacHuk PC,
120/04,54/07,104/09 u 36/10

26 A/l Aeponpom Hukona Tecna, Pewerse Komucuje 3a 3awumumy KoHKypeHyuje, nperjefaso 11.
mapTa 2019, http://www.kzk.gov.rs/kzk /wp-content/uploads/2018/07/Resenje-aerodrom-
sajt-final.pdf
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KOHIeHTpaLuje, To je Komucuja onobpusia foHoLIEHeM T0Ce6GHOT 3aK/byyKa
0 3alUTUTH NoJaTaka. Mako ce y 3aKOHy HaBO/M Jja 3aliTHheHU oAy HEMaA]jy
CBOjcTBO MHOpMallMje 0/ jaBHOT 3Ha4yaja y CMUCJY 3aKOHa KOjuUM ce ypebyje
€J1060aH NPUCTY I HHPOpMaLMjaMa 0/f jaBHOT 3Hauaja’’, 0BaKBUM 3aKJ/bY YKOM
KoMucuje jaBHOCT je ocTaJia yckpaheHa 3a uHopMaliMje Koje eBEHTYaJJTHO
yKa3yjy Ha orpaHU4YaBamke KOHKypeHIMje Be3aHe 3a YIrOoBOp O KOHLECHjHU
Aepogpoma Hukoua Tecsa (koju je Takohe TajaH) U HABOAM Ha pa3MULI/bakbe
0 UCTUHCKOj caMOCTaJHOCTHU KoMucHje 3a 3alITUTY KOHKypeHLuje. Pememe
KOjUM ce 0/lo6paBa NOMEHYTa KOHIeHTpallija yueCHUKa Ha TPXKUILITY jecTe
JOCTYIHO Ha 3BaHUYHOM cajTy KoMucuje, anu 6e3 3amrTuheHux nojaraka
Kao 4 YroBopa Ha OCHOBY KOT je OAJIy4MBaHO. TajHOCT YroBopa 0 KOHLIeCHjU
Aeponpoma Hukosa Tecsia cTBopuIIa je CyMiby Y eUKACHO paclioJiarakbe jaABHOM
VMOBUHOM, Kao ¥ IUTame Jia JIM je IPEeHOC BJIACHUILITBA HUILIKOT aepoApoMa,
ca 'papa Huwa Ha PC, v orpaHM4YaBame IpoMeTa Ha lbeMy, Ie0 yCI0Ba Koje
je KOHLieCMOHap NOCTaBHO. YKOJIMKO Ce UCIIOCTAaBHU Ja YTOBOP O KOHLECU)HU
6eorpa/icKor aepoZpoMa Ha 61JI0 KOjU HAaYWH OTpaHMYaBa, HapyllaBa UJu
crpeyaBa KOHKYPEHIIUjy Ha CPIICKOM TPXKUILUTY aBUO YCAYTa, TO 64 610 FPyIo
Kpliewe opeabu 3aKoHa 0 3alITUTH KOHKYpeHIuje.?® [IpoTUB KOHAYHOT
peuierra Komucuje Moxe ce mofHeTH TyK6a YpaBHOM cyAy y poky ozn 30
[laHa 01 JaHA OCTABJ/bakba pellieba CTpaHLU.2® Y Be3u ca CyACKOM KOHTPOJIOM
NOMeHYTOT peliewa KoMucuje, nocras/ba ce nuTame JMlia Koja MOT'y IOKpeHY TH
yIpaBHU CIIOp. Y CKJIaAy ca HALIMM 3aKOHCKHUM pelllelkrMa TO MOT'y GUTHU caMo
Ha/lJIe>KHO jaBHO NPaBOOPaHUJIALITBO U TYKUJIALITBO, 360T yera ce NocTaBJ/ba
NUTakbe IpaBHe 3alITUTE y CUTyallMjaMa Ka/la OHa He IOKPEeHY CYACKHU CIop.

Cnepnehe nuTame y Be3M ca OBUM YyroBOpHMa OJHOCH Ce Ha y/a02y
npasobpaHusawmea.lIpaBo6paHUIAIITBO je OpraH Koju 06aBJ/ba IOCJI0BE IPABHE
3alITUTEe UMOBUHCKUX NIpaBa U uHTepeca PC, ayTOHOMHe NOKpajrHe, 0THOCHO
jeauHUIEe JOoKaJHE caMmoynpaBse. [locsioBe MpaBo6paHUIALITBA 32 3ALUTUTY
MMOBUHCKUX NpaBa U uHTepeca PC o6aBsba Jlp:kaBHO paBoO6paHUIALITBO,
JIOK Cy 3a 3alITUTY UMOBUHCKHUX IIpaBa U UHTepeca ay TOHOMHe NIOKpajuHe 1
jeAUHULEe JIOKAJIHE cCaMOyTpaBe 3a/ly>KeHa IpaBobpaHUIalITBA 2y TOHOMHUX
NOKpajrlHa U jeIMHUIIA JIOKaJIHe caMmoynpaBe.®’ /[p>kaBHO IpaBoGpaHUIALITBO
BpLIY IpaBOOpaHUIauUKy QYHKIH]Y KOja ce CAacTOjU y OCTBApHBakby U 3alUTUTHU
VMOBUHCKHUX IIpaBa ¥ HHTepeca Jip>KaBe, KPo3 IPaBHO 3aCTyllabe U CaBeTOBabe
PC, ogHOCHO BeHUX opraHa W opraHusauuja. HagsexxHoctu /Jlp>kaBHOT

27 4Yin.45, craB 4 33K

28 Yn1.3u9 33K

29 Yn. 71 33K

30 Y. 2 3akona o mpaBo6panunamTy (3I1), Ca. eaacHuk PC, 55/14

161



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huity | Bpoj 84 | F'oaunHA LVIIL | 2019

npaBoGpaHusamTBa cy*': 3actyna PC (u fpyra npaBHa JiMIia Y4jH je OCHUBA4
PC) y moctynnuma npej cyjoBUMa, apOUTpakaMa, OpraHuMa ynpase U Jpyrum
Ha/lJIeXXHUM OpraHMMa; paTH paj ApKaBHUX OpraHa, Kao U IpMMeHY 3aKOHa U
JIPYTHUX OMUITHUX NPAaBHUX aKaTa 0/ 3Ha4aja 3a 3alITUTY UMOBUHCKUX NPaBa U
nHTepeca PCu o youeHuM npob6ieMruMa obaBeliTaBa Baagy u gpyre HajjexHe
Jp>kaBHe opraHe; oBJjallieHo je Ja MOKpeHe NOCTYyIaK 3a OLeHy YCTaBHOCTH
3aKOHA, 0JJHOCHO 32 OL|eHY yCTAaBHOCTH M 3aKOHUTOCTHU JPYTUX ONIITHUX MPABHUX
aKaTa, aKo OIleHH Jia Cy ’hUMa noppeheHa UMOBUHCKA IpaBa U uHTepecu PC;
Jlaje MpaBHa MUII/beHka 0 MMOBUHCKONPABHUM MUTakbKUMa CybjeKTUMa Koje
3acTyma; Kajia je NOCTyNambeM APYror mMpaBoGpaHUIALITBA MOBpeheH jaBHU
MHTepec, /p>kaBHO IPaBO6GPAHUJIAIITBO MOXe [IPey3eTH NOCTYNake; U APYTO.
HapgusiexxHocTH npaBo6paHU/IalITBA YTBPhHEHe CY U HU30M MOCEGHUX 3aKOHA.
Penumo, 4. 14 3akoHa 0 IPpOMeTy HEMOKPETHOCTH?? ry1acu: ako je y2o80p o
npomemy HENOKPemMHOCMU 3aK./bYyYeH CynpomHo 00pedbama 0802 3aKOHA, 3aKOHA
KojuM ce ypehyje jasHa ceojuHa uau dpyzoe 3aKOHA, HA0/EHCHU NpagobpaHuIay
je dyscaH da nodHece myxc6y 3a noHUWMaAj y2oeopd. Y ckjaajay ca yjaaHoMm 37
3akoHa o jaBHOj cBojuHH (3]C)*3 yroBopu o npubaB/bamy, OTyhewy U pa3MeHHU
HEINOKPEeTHOCTH Yy cBOjuHHU PC, Kao 1 yroBOopH 0 IpeHOCy NpaBa jaBHe CBOjUHEe
Ha HenoKpeTHOCTH ca PC Ha Aipyre Hocuolle IpaBa jaBHe CBOjUHE, 3aKJ/by4yjy
ce 10 NPeTX0LHO NpubaB/beHOM MUIllJ/bewy Jlp>kaBHOT MpaBoOpaHUIALITBA.
Jlp>kaBHO NpaBO6GPaHUIALITBO AYXKHO je Jia MoJAHece TYXKO0y 3a NOHUIITEHE
yroBOpa U3 4saHa 37 KOjH je 3aK/by4eH CYIIPOTHO NPONMCUMA, Ka0 U y CIyYajy
aKo yroBopeHa HaKHa/ia OACTyIa oJ, IPOoNKCcaHe UJHU OJi OHe Koja ce MorJja
OCTBApUTH Yy BpeMe 3aKJ/byuera yrosopa.’* Hcre ospenbe ce npuMemnyjy
M KO/, 3aKJ/byuema U NoOHjala yroBopa o NpubaB/bakby M pacrnosaramy
HENOKPETHOCTUMA Y CBOjUHU Ay TOHOMHeE MOKpajuHe U jeJUHHULEe JIOKAJHE
caoynpase, C TUM LITO KOJ, paciiojlarakba TUM HENOKPETHOCTHMA MUIIJbEHE
Jlaje, OJHOCHO TYy>»0y MOJHOCH, jaBHO NpaBOOpaHUJIAIITBO ayTOHOMHeE
NOKpajuHe, 0JHOCHO jeIUHNULIE JIOKAJIHE CAaMOYyIIpaBe, 0JHOCHO PYTH HaJJIeXHU
opraH uJu Jiune.’>AKo cy yripaBHUM aKTOM NoBpeheHa MMOBUHCKA mpaBa U
nHTepecu PC, ayToOHOMHe NMOKpajuHe WJH jeJUHUIE JIOKAaJHe caMOoyIlpaBe,
yIHpaBHU CIOP MOXKe /ia MOKPEeHe U Ha/IJIEXKHO jaBHO MpaBo6paHuIamTeo.% U
nopeJ; CHOMEHYTUX 3aKOHCKHUX MOT'YRhHOCTH, Ha/JIeXKHO paBobpaHUIALITBO

31 Y. 11 1o 18 311
32 3aKOH 0 NPOMEeTY HENOKPETHOCTH, Ca. 2aacHuk PC93/14,121/14 u 6/15)

33 3akoH o jaBHOj cBoOjuHH, Ca. esnacHuk PC, 72/11, 88/13, 105/14, 104/16 - ap. 3aKOH,
108/16 1 113/17)

34 Yin.383JC
35 Yu.39 3JC
36 Yu. 11, ctaB 4 3akoHa o ynpaBHUM cniopoBuMa (3YC), Ca. eaacnuk PC,111/09

162



Jb. Hukouuh | ctp. 151-170

HHUje npeJy3es0 HUIITA y Be3U Ca CIIOMEHYTHM yrOBOpUMa HUTH je MI03HATO
Jla JIU ce O[] ’bHX U TPaXUJIO MULIJbeHe O pacloJarakby jaBHOM UMOBUHOM. U
nope/; 3aKOHCKHUX MOTyhHOCTH, y Be3U ca 0BUM yrOBOpHMa HHUje ce OIJIaCUJI0 HU
JloMahe Ty»KUJIalITBO. Ja8HO MyX#CUAAWmeo je CaMOCTaJaH Jip>KaBHU OpraH Koju
FOHH YYMHHOLIe KDUBUYHHUX U JIPYTUX KaXXIbUBHUX JleJia U IpeJly3MMa Mepe 3a
3aIUTHUTY yCTABHOCTH ¥ 3aKOHUTOCTH.>” PenyBJIMYKY jaBHU TYKU1aL (HajBULIe
jaBHO TyxuJamTBO y PC) 0AroBOpaH je 3a paj jaBHOT Ty»KUJIALITBa U 3a CBOj pa/,
HaposHoj cCKynIITHUHU. JaBHU TYKHUOLU OAT0OBAPajy 3a paj jaBHOT TYKUJIalITBa
Y 3a CcBOj paj, Peny6/1M4KOM jaBHOM Ty xuoLy U Hapo/JHOj CKYNIITHUHH, @ HUXKHU
jaBHM TYKHOLM ¥ HENIOCPEeZHO BUILEM jaBHOM TYxuony.* TyxuJan y ynpaBHOM
CTIIOpY MO>Ke OGUTH JIMIe KOje cMaTpa ia My je ylIpaBHHUM aKTOM ITOBpeleHo Heko
NpaBo MJIM Ha 3aKOHY 3aCHOBAHU HHTepec. AKO je yIpaBHHUM aKTOM noBpeheH
3aKOH Ha IITETY jaBHOT UHTepeca, yIpaBHH CIIOP MOXe Jla IOKpeHe HaJJIeXKHHU
jaBHH Ty>XHJIall. JaBHO TY>KUJIALITBO je CAMOCTAJIHU [ip>KaBHU OpTaH KOju TOHU
YYUHHOL e KPUBUYHUX JleJ1a M APYTUX KaXKIUBUX JleJla U Ipe/ly3MMa Mepe 3a
3aLITUTY YCTABHOCTH U 3aKOHUTOCTHU.*? JaBHU Ty»KHUJal U 3aMeHHK jaBHOT
TyHOLA Cy y Bpllewy QYHKIHMje caMOCTaJIHU OJf U3BpLIHE U 3aKOHOJ,aBHe
BsacTu.*

5. Pa3si03u HeepukacHOCTH goMahe NOIMTHKE 3aIUTUTE KOHKYpPEeHLHje

Ha ocHOBy cBera pedeHOr, MOXXeMO amnocTpoUpaTH HeKe 0J, pasJora
HeedbukacHocTUu goMahe MOJIUTHKe 3alITUTe KOHKypeHuje. [IpBa rpyna
pasJiora o/{HOCH ce Ha 8/1adasuHy npaga. 3aliTuheHa UMOBUHCKA IIpaBa py»Kajy
NpUBPEeJHUM CcybjeKTHMa NOBepee a NOCJYjy, YIITe/ie CBoje MpUXoJie U
JlyTOPOYHO UHBECTUPAjy. Y 06J1IaCTH 3alITUTE KOHKYpeHIUje, soMahu 3akoH
0 3alTUTU KOHKYpEeHLMje NIpy>Ka COJUAHY OCHOBY OBe 3alUTUTe, IITO Ce He
MOe pehu o perysaTUBHU Koja ce 0JJHOCH Ha KOHTPOJIy Ap>KaBHe noMohu.
Jlomahu 3akoH o KOHTpoJsiu aAp:kaBHe momohu (3K/II)*' goHeT je y ucTo
BpeMe Kajja U 3aKOH 0 3allITUTH KOHKYypeHLHje. OBUM 3aKoHOM ypebyjy ce
YCJIOBU U MOCTYIAK KOHTpPOJIe Ip>KaBHe MOMOhH y I[UJ/bY 3alUTUTE CJI060AHE
KOHKYpeHIHUje Ha TpKULITY. MehyTUM, ocTBapuBame NPOKJIaMOBAHOT [IUJ/ba
yrposuJe cy nojefuHe oApesbe oBor 3akoHa. Perjumo, yinaHose Komucuje 3a
KOHTpoJy ApxaBHe nomohu (KK/III) yriiaBHOM 1ocTaB/bajy MUMHUCTApPCTBA

37 Ya.156 YcraBa PC
38 Y. 160 YcraBa PC

39 Y. 2 3akoHa o jaBHOM TyxuuaawTsy (3]T), Ca. enacuux PC, 116/08, 104/09, 101/10,
78/11 - np.3axon, 101/11,38/12 - ognyka ¥C, 121/12,101/13,111/14 - onnyka ¥C, 117/14,
106/15u 63/16 - ognyka YC)

40 Yn.453]T
41 3akoH 0 KOHTpPOJIH Ap:KaBHe nomohu, Ca. eaacHuk PC,51/09
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Koja nojaesbyjy momoh, a cekpetapujat KK/II je agMUHUCTPAaTUBHU [Jl€0
MunucrapctBa ¢punancuja.*? Ctora ce KK/III He Moke cMaTpaTH HE3aBUCHOM
MHCTUTYLHUjOM Koja 6u TpebaJsio Ja KOHTPOJIHMLIEe ApKaBHY [TOMOh U cipeyu
noBpeAy KoHKypeHIuje. Kako ce y usBewrtajy EBporncke komucuje 3a 2018.
roJMHYy HaBOJ M, OBa KOMMCH]ja jolI HUje JOoHe1a HUjeJHY OAJIYKY KOjOM ce
3abpamyje Jp>kaBHaA NOMON, HUTH YCJIOBHY OAJIYKY WUJIU OAJIYKY Y KOPUCT
noBpahaja.** CymrTuHCKa KOMIIOHEHTA BJIaZlaBUHE MpaBa jecTe epUKACHOCT
npaBocyba. CyzoBu Tpeba ja LITUTe NpaBa CBUX rpahaHa o1 Kpiiema 3aK0Ha 0/
CTpaHe Jpyrux, yk/by4yjyhu u p>kaBy U1 MohHe HHTepecHe rpyne. EdukacHocT
npaBocybha jecTe K/by4HU PaKTOp 3alUTHUTE NpaBa KOHKYPEHIIMje KO/ Hac,
Kao U nopacTta ekoHoMcKe ebukacHocTUu. Tome Tpeba AoAaTH U OJJYUYHO
CyNpOTCTaB/bakbe KOPYNLUjHU y AP)KAaBHUM UHCTUTYLMjaMa.

EpuKacHOCT MOJUTHKE 3alITUTE KOHKYpPEHILMje YCJ0BJ/bEHA j€ U YKYITHOM
pezynamopHom eukacHowhy. CuTyalnuja Aa nojesrHal, MoXXe OCHOBAaTHU U
BOJAUTH Npey3ehe, 6€3 HEMOTPEOHOT yNJIMTakha AP:KaBe, jeJlaH je 0/ OCHOBHUX
NoKa3aTes/ba CTakha Ha TPKUIITY. KomyukoBaHa mpouenypa u npatehu
TPOILKOBU MOT'y OUTHU TpenpeKa 06aB/batby NOCTOBHUX aKTUBHOCTH U CMatbUTH
KOHKYPEHTCKO HaJMeTame. /Ip>kaBHa perysaTuBa Moxe oMeTaTU HOpMaJlHO
[OCJIOBalbe M YTULIATH Ha popMHUpame ieHa.** Ca Apyre cTpaHe, YKOJIHUKO ce
NPOMNUCH IPHUMeY]jy IpeMa CBUMa U TPaHCIIapEHTHO, 0JIaKIlaBa ce I0CJI0Bakkbe
Y IYTOPOYHO MOCJOBHO NJIaHUpakbe. YIPaBo je ceJIeKTHBHA TPUMEeHA 3aKOHa
U HejeJHAaK TpeTMaH AoMahuX yyeCHUKa Ha TPXKHUILUTY OCHOBHHU pasJorT
HepaBHOIPABHOT TPXKHUILIHOT HaiMeTamka. KOHKypeHTCKa cHara y4ecHHKa Ha
TPXKUILTY U HbUX0BA ePUKACHOCT YCJIOBJ/bEHU CY U MOHEMAPHOM U PUCKANHOM
cmabusHohuwly y 3eMJbH, Kao U CMeneHoM 0meopeHoCcmu mparcuwmd.

Cnepnehy rpyny pasJiora HeepuKacHOCTH foMahe NOJUTHKe 3aIUTUTE KOHKY-
peHuuje MoxxeMo Hahu y noaumuyu dpicasHe uHmepeeHyuje y NpuUBpeu.
PeLiuMo, mopecka NoJIMTHKA JUPEKTHO YTUYE HA KOHKYPEHTCKY CIOCOOGHOCT
NpUBpeAHUX cybjekaTa. /Ip>kaBe Koje 03B0JbaBajy Moje JUHIMMA U TPUBPEHUM
cybjekTuMa Jia 3a/ip>Ke U yIpaBJbajy BehuM JjeJoM CBOjUX NPUX0/a U 6oraTcTBa
3a BJIACTUTY KOPUCT U YIOTPeOy MAaKCUMHU3UPAjy EKOHOMCKO GJlarocTame
noBehaweM eKOHOMCKe epuKacHOCTH. Ca ipyre CTpaHe, ApKaBHA NOTPOILIHA
ce jaBJba y BUllIE 06JIMKA, KOjU PA3JIUYUTO YTUYY HA EKOHOMCKY e(UKACHOCT.
Heka pgpxkaBHa moTpouiwka (Ha mpumep, 3a U3rpajilby MHPPACTPYKType,

42 Bupetwu: 4. 6 3K/I1

43 MwuHHCTapCTBO 3a eBPOIICKe UHTerpanuje, Ussewmaj EK o Cp6uju 3a 2018. 200uny,
npersefaHo 3. aBrycrta 2019 http://www.mei.gov.rs/upload/documents/eu_dokumenta/
godisnji_izvestaji_ek_o_napretku/izvestaj_ek_o_srbiji(1).pdf

44 O perysnaTHBU eKOHOMCKUX aKTUBHOCTH Y Cp6UjU M thbeHUM epeKTHMa Ha KOHKYPEHIH]Y,
BuaeTH: Paunovi¢, Tasi¢, 2013: 182-190.
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dUHaHCUpame UCTPAXKKMBakhA UJIM 06pa30Bakha) MOXKe Ce CMaTPaTH EKOHOMCKH
onpaBgaHoM. OHa TPOLIMU U Ha jaBHA JoOpa Koja Cy KOpUCHA 3a APYLITBO,
YKOJIMKO MPUBATHU CEKTOP 3a BbUX HUje aIeKBAaTHO 3aUHTepecoBaH. MehyTum,
CBa ZipKaBHA MOTPOLIKHA MOPa HAa KPajy 6uTH rHAHCHUpaHa BehuM nope3nma,
LITO jeCcTe TPOLIAK 3a Mopecke 06Be3HHKe. OBaj TPOILAK CMawbyje NOTPOIIHbY U
yJaramwa Koja 6u ce ocTBapuJa fa cy GMHaHCHjcKa CpeicTBa OCTaJla IPUBATHOM
cekTopy. [IpeTepaHa Ap>KaBHa NMOTPOLIKA NMPEACTaB/bA BEJUKU PU3UK OF,
HCTHUCKHBaWa NPUBAaTHUX EKOHOMCKMX aKTUBHOCTH. YaK U aKO eKOHOMHUja
MOCTHUTHE GPKU PacT Ha OCHOBY Jp>KaBHE MOTPOIIHkEe, TAKBA €EKOHOMCKA
eKCllaH3Mja uMa TeHJeHLUjy Aa 6yhe caMo NpUBpeMeHa, HapyluaBajyhu
TPXXULIHY paclo/iesy pecypca U IoACTHLaje 3a MpyMBaTHa y/arama. /l[pxaBa Kkao
YUYeCHUK Ha TPXKULITY, 32 pa3/IMKy 0J, APYTUX YYeCHHUKA KOjU Cy NOABPTrHY TU
TP>KUIIHOj AUCLUMIJIMHYU U 3/IpaB0j KOHKYPEHIUjH, YECTO JOBOJHU 0 MOopacTa
OUpOKpaTHje, HUXKe MPOAYKTUBHOCTH, HeepUKACHOCTH U pacTyher jaBHOT gyra.
JenHOM peuw, cBaKa Ap>KaBHAa UHTEPBEHIIH]ja, a KOJ, HAC je joll yBeK 3Ha4ajHa,
y Behoj ujid Mamb0j MepU peMeTH TPXKUIIHY YTAaKMHUILLYy U CMakyje eKOHOMCKO
6saroctame.*

6. 3aKk/by4yak

HMako ce KOHKypeHIMja cMaTpa JeMOKpaTHUjOM y eKOHOMMU]jH, KOJ, Hac je
NPUCYTaH OTNOp NpeMa woj. Jlomahu npuBpeiHU Cy6jeKTH HUCY HABUKHYTHU
Ha KOHKypeHIHUjy Beh, yecTo, nokywmasajy Aa npoduTHpajy KopuithemeM
npusuieryja. Ca Apyre cTpaHe, Halla Ap>KaBa He [I0Ka3yje UCTUHCKY CIPEMHOCT
3a cipoBoheme eprKacHe MOJUTHKE 3alITUTE KOHKYPeHIMje, HUITU CIPOBOJ U
0361J/bHY 60p0Oy NPOTUB KOPYILHje Be3aHe 3a [10CJA0BakbE, IITO jeCTe jeJlaH 0/
ycJi0Ba c1060/iHe KOHKYpeHIuje. UHCTUTYIMje 3Ha4YajHe 3a 06/1aCT 3alUTUTe
KOHKYpeHLHUje KoJ Hac jecy: KoMmucuja 3a 3alITUTY KOHKypeHLUje u KomMucuja
3a KOHTPOJIY Jp>KaBHe OMONY; jaBHO TY>KUJIALUITBO U NpaBo6paHUIALITBO;
Kao U ynpaBHHU cyJ. OBe KOMHUCH]je CYIITUHCKN HUCY He3aBUCHe, IOCEOHO He
KoMucuja 3a KOHTpoOJy Jp>KaBHe NOMOOU. JaBHO Ty»HJIALITBO je HAaJAJIeXKHO
Jla TOHM YYMHHUOLle KPUBUYHUX Jies1a, MaJa A0 cajZia TOTOBO HUje HU FOHUJIO
Y4YMHHUOLe KPUBUYHOT /les1a 3a0paHe 3aK/byYeha PeCTPUKTUBHOT criopasyma.*®
YnpaBHHU Cy/ je HeoCcpeJHO Ha/iJlexKaH 3a 06J1aCT 3alITUTE KOHKYPEHIIHje KO/
Hac, OH CIIPOBOZMY KOHTpOJY peliewa KoMuchje 3a 3aliITUTY KOHKYpeHLHje,

45 Omnpob6semMuMa3amTuTe KOHKypeHuujey PC BugeTu: lo6pammHosuh, MaTuh Bourkosuh,
[IpokonujeBuh, [lnaxyTHUK, Pagojuuh, (2014: 8-10). 3awmuma koHKypeHyuje u cysbujarse
Mmononoaa. (Enextponcka Bep3uja). [Ipersnienano 21. maja 2019, Ha http://www.nadzor.org.
rs/pdf/Zastita%?20konkurencije%20i%20suzbijanje%20monopola.pdf

46 Y. 229 KpuBuuHor 3akoHuKa, Ca. esnacHuk PC, 85/05,72/09,111/09, 121/12, 104/13,
108/14 n 94/16
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aJiv 3a cajia He M0CTOoje CleljdjaJu30BaHa o/ie/betba Koja 6u ce 6aBU/Ia OBOM
cJI0’keHOM obJialthy. be3 He3aBUCHUX U CTPYYHUX TeJla HaLJIEKHUX 3a IPUMEHY
pery/jaTuBe U3 0Be 06J1acTU U eQUKACHOT CyACTBa HeMa epUKaCHe MOJUTHUKE
3alUTUTe KOHKypeHLlMje, Kao rapaHidje NpaBHe CUTYPHOCTHU yYeCHHUKa Ha
TpxuwTy. llITO ce perynaTtuBe Th4Ye, 3aKOH O 3alUTUTHU KOHKYpPeHLUje HUje
CaBpLIEH, aJIM NIPy2Ka COJUAHY OCHOBY 3a 3alUTUTY KOHKypeHIuje. Moxza je
HajBeha 3aMepka y Be3u wera 1ITO BJ1aja oApehyje 611xe ycioBe 3a NIPUMEHY
OBOT 3aKOHa, YMMe je JaTa NpUJIMKa U3BPLIHOj BJACTHU A NMOA3aKOHCKUM
aKTHMa orpaHHUyaBa 3aKoHCKe ofpenabe ([Jo6pamuHoBuh, et au., 2014: 31).%
Kazaje pedy 0 3akoHy 0 KOHTPOJIM ApaBHe noMohu, oH 61 Mopao Jia NpeTpnu
OUTHUje U3MeHE, jep HUje oMoryhuo ocTBapuBame Iji/ba 360T Koja je IOHET,
noce6HO y Ziesly KOjU Ce OJHOCU Ha I0JI0XKaj Ha/lJIe)KHe KOMUCH]je 3a HeroBy
npuMeHy. M1 Apyru 3akKoHU YTHU4YY Ha €J060AYy KOHKYpeHIHje, Kao IITO je
penuMo 3aKoH 0 jaBHUM Hab6aBkaMa*®, koju Mo cBOjoj JepUHUIIUjU yTUYE HA
jauame KOHKypeHILHje. YKOIUKO ce, MehyTUM, 103BOJIM HaMellTawke NOHyAa
Y KOpyIlliMja y Be3u ca jaBHUM HabaBKaMa, MOXe Ce jaBUTH U rpyba nospeja
KOHKypeHIHje ([JobpamuHoBuh, eT aj., 2014: 40-46). Mako HUCY caBplleHa,
3aKOHCKa pellerma y 06/1acTH 3alITUTe KOHKYpPEeHILUje KOJ Hac Cy Mamu
npo6JieM o ’bUX0Be IprMMeHe. 3alliTUTa KOHKYpeHIlMje je Moryha ako nocTtoje
Jlo0pa 3aKOHCKA pellena, Kao U epuKacHe U He3aBUCHE HHCTUTYLMje Koje UX
NIpUMEHY]Y.
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COMPETITION PROTECTION POLICY IN SERBIA: SCOPE AND LIMITATIONS

Summary

Competition encourages market participants to be more efficient, which increases
the economic growth rate and the standard of living. Any distortion of competition
reduces economic efficiency and social well-being. The need to protect competition
raises the issue of the effectiveness of the competition policy. The rules protecting
the right of competition are the basis of this protection, but the effectiveness of
competition protection also depends on other state activities in the field of com-
petition protection policy. The state policy can both protect and compromise com-
petition (e.g. the state aid policy). Domestic businesses are not used to competition
but often try to profit by using privileges. On the other hand, our country does not
demonstrate a genuine willingness to implement an effective competition policy,
nor does it engage in a serious fight against business-related corruption. The do-
mestic Competition Protection Commission and the State Aid Control Commission
are essentially not independent, especially the latter. The Administrative Court is
directly competent to decide on competition protection issues in our country; it is
in charge of overseeing the decisions of the Competition Protection Commission but,
for the time being, there are no specialized departments that would deal with this
area. There is no effective competition policy without an independent and expert
body, which would competently apply the regulations in this area, and an efficient
Jjudiciary. The national Competition Protection Act is not perfect, but it provides a
solid basis for competition protection. The major objection to this Act is that the

168



Jb. Hukouuh | ctp. 151-170

government establishes closer conditions for the implementation of this law, thus
giving the executive authorities the power to restrict legislative provisions by enac-
ting by-laws. The Act on State Aid Control should undergo major changes because
it has not accomplished its goals, especially concerning the position of the compe-
tent commission in charge of its implementation. Although the Serbian legislation
in the field of competition is not perfect, the legal provisions are less of a problem
than their implementation. Thus, competition protection implies that good legal
solutions are in place and that there are independent and effective institutions for
implementing the envisaged provisions.

Key words: competition protection policy, Competition Protection Commission,
market efficiency, public interest.
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YIIOTPEBA HHPOPMALIHOHUX TEXHOJIOTH]JA Y
IOCTYIIKY YIIHCA Y KATACTAP HEIIOKPETHOCTH™

Ancmpakm: 3akoH 0 nocmynky ynuca y Kamacmap HenokpemHocmu u
g8odosa u3 2018. 200uHe doHeo je 6pojHe HOBUHE Y CPNCKO Npaso pecucmapa
HenokpemHocmu, 00 KOjux je HajeajxcHuja ynucusarse npasa y kamacmap
HenokpemHocmu no cayxc6eHoj dyscHocmu. O8a HoguHa je omoz2yheHa npe
c8e2a MeXHOA0WKUM UHOB8AYUJAMA U UHPOPMAYUOHUM Mehynose3usarbem
pazauvumux OpicasHuUx op2aHa U Hocu/aaya jasHux osaawhersa. Pad
npez/edHoO aHaAUu3upa Yyea0KynaH H080yCMaHo8./beHU NOCMynak ynuca
U nocebHo yno2y Kojy y mako ypeheHom nocmynky uma ynompeé6a
UHPOPMAYUOHUX MEXHO.102Ujd, 0OHOCHO e/1eKMPOHCKe KOMyHUKayuje.
Hcmuvue ce da je, u nhpema c/a108y 3aKOHA, y MOKY npenasHu hepuod Koju
mpeba da o3Hayu mpaH3uyujy od paHuje nocmojehez ,nanupHoz2" 06.1uKa
soberba nocmynka, npeko cada npumMerU8aHoO2 NOCMynkKa Koju ce 800U
nocpedcmeoM ,,0usumaau3o8aHux” aHaa02HuUx doKymeHama, 00 Hces/beHo2
nocmynka Koju he ce y nomnyHocmu eodumu nocpedcmeom du2uma-iHux,
e/1eKmpoHCKUX doKyMeHama. Y pady ce noce6Ho HA2/1aula8dajy u3a3osu
Koje nped npasHuke nocmas./ba ynompeoa UHHopMayuoHuUx mexHoao2uja
y nocmynky ynucay kamacmap HenokpemHocmu, U Ha3Ha4asajy mpeHdosu
6ydyhez passoja y 080j o6aacmul.

KsyuHe peuu: kamacmap HenokpemHocmu, nocmynakynucad, e1eKmpoHcKuU
JdoKyMeHmu, ynuc no cayic6eHoj dyHcHocmu.
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" Paj je HacTao y OKBUpY pojekTa ,MaeHTUTeTCKH npeoGpaxaj Cpbuje”, koju cipoBogu
[IpaBHU dakyaTeT YHUBep3uTeTay beorpaay.
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1.¥YBog,

Y EBponckuM 3eMsbaMa Beh je HEKOJIMKO cToJsieha yo6HU4yajeHO MoCTojame
CBe0OyXBaTHUX pervcrapa HENOKPETHOCTU KOjU MOKPHUBAjy LEJIOKYIHY
JAp>aBHY TepuTopujy. OBO je IpeBacxoJHO CJAy4ajy 3eM/baMa YHja je TEKOBUHA
ayCTPHUjCKO-HEMAUYKH 3eMJ/bUIIHOKILUKHU CUCTEM, 3aXBaJsbyjyNu HayeuMa
CTBApHOCTU U MOTIYHOCTHU KOja Bake yHyTap TOra CUCTeMa eBUJeHLuje
(ymecTo MHOrMX Josipovi¢, 2001: 122-124, 140). Jlanac, MehyTuM, 0BO BaXku
U 3a 3eMJbe KOje Cy, Y paHUjeM NepUoay, 6uje CKENTUYHE TpeMa NoTpedH
yCTpojaBama CBeobyXBaTHE eBU/I€HIIMje HEMOKPETHOCTH, mony T PpaHiycke!
uJiy, joi Buie, EHrsiecke v Besica.? [lpeBacxoHU pa3Jior 3a YCTPOjCTBO OBAKBUX
perucrapa y caBpeMeHOM IIpaBy jeCTe UHTepeC NpaBHe CUTYPHOCTH, KaKo Y
Be3H C I0CTOjalkbeM M 06MMOM IIpaBa Ha HEMOKPETHOCTUMA, TAKO, jOLI BUILIE,
BEe3HU C IPEHOCOM IIpaBa Ha HENIOKPETHOCTUMa.

TexHOJ/IOWKN pPa3Boj, TOCEGHO HAIVIM Pa3Boj ¥ 06/1aCTH MHPOPMAIUOHUX
TeXHOJIoTHja, omoryhaBa nosehamwe a>KypHOCTH U MOY3/1aHOCTH eBU/IeHIIH]e
HETNIOKPETHOCTH JI0 CTeleHa KOju je, Ipe Tora pas3Boja, 60 MPaKTHUYHO
He3aMHUCJIUB. /laHac ToCToje codpTBEpCKa pelllerha Koja omoryhaBajy cpasMepHo
Noy3/laHO MaNypame [eJIOKYITHe MOBPIIMHE NJIaHETE, U MOTJIO Ce OUEKUBATHU
Jla he oBakaB pa3Boj YTHULATH U Ha €BHU/IEHLIUjy HENOKpeTHOCTU. Vean
KOMIIjyTepcKe (eJIEKTPOHCKE) eEBUEHIHje HETOKPETHOCTH U IpaBa Ha IbUMa,
y3 NPEHOC TUX [paBa Koju OU ce 0JUTrpaBao ,y peajHOM BpeMeHY", 0JJHOCHO
TPEeHYTHO, TEXHOJIOLIKU OZJaBHO HHje HeJJOCTHKaH, U CUCTEMU eBHU/JeHIIHje

1 Hako y BpeMe ycBajawa rpahaHcke kongudukanuje y PpaHIjyckoj HUje mocTojana
CcBeoGyxBaTHa eBHIeHIMja HEMOKPeTHOCTH, Beh mosioBuHoOM XIX Beka U3BpIlEHa je mpBa
pedopma eBHeHI|Mje HEMOKPETHOCTH, /10K je mosioBUHOM XX BeKa M3BplIeHa joul jeJHa
TeMeJbHa pedopMa KOjoM je peructap noctao cBeobyxBartaH (0 cUTyanuju y ®PpaHiyckoj
BueTH Bulle Aynes, Crocq (2013) 289-294.

2 Y Enrneckoj u Besicy HajHOBHja pedopMa je usBpiueHa AoHoliemeM Land Registration
Act 2002. roguHe. MHade, nokyuiaju yBohewa cBe06yXBaTHOT perucTpa HeMOKPeTHOCTH
nocTojasiu cy oz 1862, kazna je noHet Land Registry Act 3a EHrsiecky u Beuic, anu je oBaj mpomnuc
ocTao 6e3 iejcTBa M NpaKTHU4YHe npuMeHe. 1925. roarHe foHeT je npBu Land Registration
Act, xoju je pedopMucaH foHOlIekeM HOBOT 3akoHa 2002. roavHe. JeaH oJ pa3Jora 3a
pedopmy, npema ctaBy Law Commission, 610 je omoryhaBame JUrHTaIU3alHdje perucTpa u
T3B. e-conveyancing, v. The Law Commission, Land Registration for the Twenty First Century, A
Conveyancing Revolution, London, Stationary Office, 2001, nocsneawu npuctyn 12. 8.2019, Ha
azapecwu https://web.archive.org/web/20080909210949/http://www.lawcom.gov.uk/docs/
Ic271.pdf, 2. Kao pa3Jior 3a JoHOLIEH€ HOBOT NPOIMKCA Y OBOj ONMIIHPHOj CTYAHUjU HABOIH CE
caepehe: ,,The fundamental objective of the Bill is that, under the system of electronic dealing
with land that it seeks to create, the register should be a complete and accurate reflection of
the state of the title of the land at any given time, so that it is possible to investigate title to
land on line, with the absolute minimum of additional enquiries and inspections.”, 2, Sec.
1.5 (Har/s1amaBame Moje).
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HENOKPeTHOCTHU NOC/AejlbUX TPUJEeCeTaK roUHa, y TOTOBO CBUM €BPOICKUM
3eMJ/baMa, NIpeJsia3e Ha CUCTEM eJIEKTPOHCKe eBUAeHIHje. Tako je y AycTpuju
yBobhemwe e-3eMJbUIIIHE KHbUTe 3amouesio jour 1980, Kwkbure cy npeBefieHe
y eJIeKTpoHCKY ¢opmy 1992, a ox 1999. je omoryheH u mpuUCTyIl Nmpeko
nHTepHeTa (Rechberger, Bittner, 2007: 44--48); y Hemaukoj cy npBU MJIaHOBU
3aayToOMaTH3alujy 3eMJ/bHIIHE KIbUTe JOHETH CelaM/leCeTHX r0JHA MPOILJIOT
BEKa, JIOK je OHa yBeJleHa Iy TeM Registerverfahrensbeschleunigungsgesetz (3akoH
0 ybp3amy MOCTYyIKa perucrpanuje) koju je ycsojeH 1993. rogune (Schoner,
Stober (2004): 30-31), a no4eTKOM OBe JielleHHje Y JOKTPHUHHU Ce KOHCTaTyje
Jla je eJIeKTPOHCKHU BOheHa 3eMJbHIIIHA KIbUTa NPAKTUYHO jesuHa noctojeha
(Stober, Morvilius (2012): 55, geTasbHo B. Keller, Munzig (2015): 1244-1313); y
[lIBajuapckoj cy pasHe rpyne nocBeheHe KoMIjyTepusalnyju 3eM/bULIHE KEbUTE
dbopMupaHe ceflaMieceTUX U 0CaM/JeCceTUX ro/jiHa MPOLLJIOT BeKa, a U3MeHa
ZGB (§ 949a) ycBojeHa je 1991, a ctrynusa Ha cHary 1994. roaune (Zobl (2004),
117 u fame).

Y Cp6uju ce, oJf KACHUX 0CaM/leCETHUX U PAHUX JileBe/leCeTHUX ['0/JMHa MPOILJIOT
BeKa, HAMEeCTO 3eMJ/bULIHOKIUKHOI CUCTEMA pa3BUja CUCTEM jeJUHCTBEHE
eBU/JleHI|1je HEIIOKPEeTHOCTHY NOCPeACTBOM KaTacTpa HEIOKPETHOCTH KOjU
NOCTOjU y OKBUpPY Peny6iM4Kor reofeTckor 3aBoja (fasbe: PI'3), nakJie, kao
Jleo ynpase, a He mpaBocyha Kao y 3eMJ/bUIIHOKBHKHOM cucTemy.® Mako cy
TOM apryMeHTy U3HolleHe ocHoBaHe kpuTHKe (lllapkuh, 2000: 95-96), jenan
0/] pasJjiora NpoMeHe CUCTeMa eBUJieHL|hje KOjUu CYy HaBOAWJ/IM 3arOBOPHULU
IpoMeHe O6MO je ¥ KOMIIjyTepcka 06pajia nojaTaka Koja je 6usa npeaBubheHa 3a
jeAMHCTBEHY eBUJleHLIM]y. 3a Pa3JIMKY 0Jf 3eMJbULIHE KIbUTre, KOja je U3BOPHO
HacTaJjla y aHaJIOTHOM OOGJIMKY CpeJMHOM NpeTNpPOLLJIOr BeKa, KaTacTap
HenokpeTHOCTH ce y Cp6HUju 0of caMor moyeTKa pa3BUjao Kao AUTUTAJIHA
(xkoMmjyTepcku BoheHa) eBuAeHIIMja. TOKOM ZieBeieceTUX, pa3yMe Ce, CTeNeH
KOMIIjyTepu3aluje 6HO je CKPOMHHjH, aJlu C pa3BojeM HHPOPMAIMOHHUX
TEXHOJIOTHja U payyHApPCKUX CUCTeMa 61O je oMoryheH 3Ha4yajHO BULIM CTENEH
JUrdTaau3anuje eBUeHIMje HenmokpeTHOCTU. [locsiewa npaBHa pedopma
y 0BOj o6JsiacTtu y Cpbuju, JoHOLIEke 3aKOHA O MOCTYNKY yNnuca y KaTacTap
HeNoKpeTHOCTH U BojoBa* 2018. roaune (masme: 3[IYKH), y 3HayajHoj Mepu
je y3poKoBaHa »eJbOM Jla Ce TeXHOJIOLIKe MOryhHOCTH peTBope y NpaBHY
CTBApHOCT.

OBaj pax ¥MMa 3a LU/b JJa UCTPaXU AoMeTe ynorpebe MHGOPMAILMOHUX
TEeXHOJIOTHja y eBUJeHIUjU HemoKpeTHocTu y Cp6buju maHac, TpeHyTHa

3 O pocazammeM pa3Bojy CUCTeMa je JUHCTBeHe eBUAeHIMje y Cp6uju B. )KuBkosuh (2004):
97, lisetuh (2016): 50 u, meTa/bHHUje 0 UCTOPHjATy perucrapa HemokpeTHocTH y Cpbuju,
Zivkovié (2017): 384-392.

4 CayxcbeHu enacHuk PC 6p. 41/2018,95/2018 u 31/2019.
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orpaHuyema THUX JIOMeTa U Ja/be TPEeH/J0Be pa3Boja U HM3a30Be KOjU ce
[I0CTaBJ/bajy Y OBOj, JaHAC IOHOBO BeOMa MHAMUYHOj, IPaBHOj 06J1acTH.

2. Moctynak ynuca npema 3IIYKH

JeaHa o4 HAJKPYIIHUjUX HOBMHA YBeIeHUX CUCTEMOM jeJUHCTBEHe eBU/IeHLIHje
jecTe Hayes0 06aBe3HOCTU ymnuca. TpaJULMOHAJ/JHA 3eMJbUIIHA KHUTra,
pykoBosiehu ce pyHaMeHTaTHUM HayeI0M AUCNIO3UIM]je y rpahaHCKOM NpaBy,
HUje npeaBubasia 06aBe3HOCT ynuca, Beh je 6usio npegBubheHo Ja ce ynucu
BpIile Ha 3aXTEB, 8 CACBUM M3Y3eTHO H [0 CJYKOEHO] Y>KHOCTH.® Je JMHCTBEHA
eBHU/JIEHI[M]ja, YUjU je jelaH o pasJiora yBohewa GUJIO NpeBa3UIaAKEHe
Hea)XypHOCTH 3eMJbulIHe KibUre (hocuh (2000): 417; CraHojeBuh (2000):
421), o caMor NoYeTKa Cce 3aCHMBAaJIa Ha Hayesy 06aBe3HOCTH yIKca, OUITO
ce BepoBaJio Aa he ce TuMe npeBasuhu npobseM HeaXKypHOCTHU perucTpa
(Kapamapkosuh (2000): 106). To je 3Ha4MJIO /A je MocTojasia o6aBe3a JUIA
KOje CTHYe IPaBo Koje Ce MOXKe YIIMCAaTH y perucTap Jia noJjHece 3aXTeB 3a YIIHUC,
o/l MpeTHOM NpekpilnajHe Ka3He.® JloHomeweM 3[TYKH yuumbeH je jour jeman
JI0ZJaTHU KOpaK, ¥ npeiBUhEHO je fa ce yNUCH, HauyeJIHO, BpLIe MO CAYK0eHOoj
Jy?’KHOCTH, UAKO jOLI HUje CACBUM UCKJbYYEHO BplIeke yrca Ha 3axTeB.” OBako
CMeo HCKOpPAaK CPIICKOT 3aKOHO/AaBLIa oMoryheH je, Ipe cBera, YukbeHUL0M
Jla je jenaH o, ocHOBHUX pedopmMckux 3axBaTa y 3[IYKH 6uo ,ipeBoheme”
NOCTYIKa perucTpaluje U3 aHaJorHe, ,IanupHe”, y JUTUTAJHY, ,eJJeKTPOHCKY
¢dopmy.® [pyrumM peurmMa, MOLITO je IOCTYNAK U3/jaBatha rpaheBUHCKUX 103B0JIA
3aKOHCKMM U3MeHaMa u3 2014. roj1iHe npeBeJieH Y eJIeKTPOHCKY GopMy (T3B.
ob0jeubeHa Mpoleypa),’ Ha pej je [ollja eBU/IeHIMja HETOKPETHOCTH U
MOCTyMNaK yInuca y KaTacTap HeIOKPeTHOCTHU. J/la 6UCMO pasyMeJid yJIOry U
ynoTpeby nHGOPMaLMOHUX TEXHOJIOTHja y 0BOj pedopMU, HYKHO je ja YKPaTKO
npeACcTaBUMO NIOCTyNakK ynuca npeasuben 3[IYKH.

5 §§83-863akoHa 0 3eM/bUIIHUM KibUTraMa KpasbeBuHe Jyrociasuje (Cs. HosuHe Kpasmegute
Jyeocaasuje 6p. 146/30 u 281/31). B. u Opsiuh (2000): 39-49.

6 B.us1.99 3aKkoHa 0 jp>kaBHOM ITpeMepy U KaTaCTPy U yIIMCHMa NpaBa HA HENOKPETHOCTUMA
(Ca. enacHuk PC 6p. 83/92, 53/93, 67/93, 48/94, 12/96, 15/96 - ucnp., 34/2001, 25/2002,
101/2005u72/2009); LBeTuh (2009): 117; yn. 61,117 u 185 3akoHa o pKaBHOM IpeMepy
u kaTtactpy (Cs. enacnuk PC6p.72/2009,18/2010,65/2013,15/2015 - ognyka YC,96/2015,
47/2017 - ayTeHTHYHO TyMaveke, 113/2017,27/2018 u 41/2018); Lietuh (2016): 109-110.

7 Yn.21 3MYKH. [leTa/pHo 0 pa3Bojy Hauesia o6aBe3HocTH ynuca LBetuh (2019): passim.
8 Y. 18 3IIYKH.

9 Y. 8- 8h3akoHa o mIaHUpawy U U3rpaamwu, Cayxiceenu eaacHuk PC,72/2009,81/2009 -
ucnp., 64/2010 - ognyka ¥C, 24/2011,121/2012,42/2013 - ognyka YC, 50/2013 - opniyka
¥C,98/2013 - oxnyka ¥C, 132/2014, 145/2014, 83/2018, 31/2019 u 37/2019.
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Pedopma nmocTynka ynuca HajaB/beHa je Beh nsamMeHoM popMysanyje Hayesa
00aBe3HOCTHU ynuca. 3aKOH 0 p>KaBHOM IpeMepy U kaTtacTpy U3 2009. rogune
(34I1K) Hauesio odunujesHOCTH peiBUhao je Ha ciaeaehu HayuH: (1) Umaaay
npasa Ha HenokpemHocmu 06age3aH je da hodHece 3axmes 3a ynuc HenokpemHuocmu
U npasa ceojuHe y kamacmap Henokpemuocmu. (2) Ynuc HenokpemHocmu u hpasa
c8ojuHe 8pwlU cey Kamacmpy HenokpemHocmu U no cAyxc6eHoj dysxcHocmu, y ckaady
ca 3axoHoM.“!® Baxkehu 3IIYKH HaueJsio opunujenHoctu ypehyje apykuuje:
,Haude.10 opuyujesHocmu, koje nodpasymesa da ce nocmynak ynuca y kamacmap
nokpehe u 800u no cayx6eHoj dyxcHocmu, a no docmasu ucnpage 00 cmpaHe
o6ee3Huka docmase Koju je doHeo, 00HOCHO cacmasuo, nomepouo u1u 08epuo
ucnpasy Kojaje npagHu 0CHO8 3aynucy kamacmap, Kao U ako je nponucaHo da ceynucy
Kamacmap epwiu no cu/u 3aKoHa, C MuUM Wmo 080 Ha4e/10 He UCK/by4yje Mo2yhHocm
da ce nocmynak no ucmom npagHoM 0CHO8Y NOKpeHe U 800U U No 3axmeasy CmpaHkKe,
0oCUM AKO je mo uck/eyveHo 3akoHom"“. Jlaksie, 3a yIuc Bullle HUje NOTpebaH
3axTeB, Majia O/JlyYylBakbe 110 3aXTeBY CTPaHKe HUje UCKJ/by4deHo. [IpaBuo
je ma ce mocTynak ynuca 4 nokpehe u Boau 1o cay:x6eHoj Ly>KHOCTH, TOLITO
00BEe3HUK JJOCTaBe UCNIPAaBY NOJ06HY 3a YIUC OCTABU CJY>K6U KaTacTpa. Y3 To,
Kao Jipyru feo pedopme nocrynka ynuca, 3[IYKH caapxu ogpendy o Tome fa
ce ,nodHecyu, dokasu u akma [ce] y nocmynky ynucay kamacmap HenokpemHocmu
docmassajy y hopMmu eneKmpoHckoz JOKyMeHma, Kpo3 e-waamep*.? JeiuHo 3a
»KaJsIby U pyre IpaBHe JIeKOBe 33/ p:KaHa je MOryhHOCT oAHOIIEewa .y hopMu
nanupHoe dokymenma“.* Unak, npesiazuum oapeadama 3IIYKH npeasubheno je
Jla, aKo ce OCTyIMakK Mnokpehe mo 3axTeBy, Taj 3axTeB A0 31. nerembpa 2020.
roJiiHe MOXKe OUTHU MOJHET U y manupHoj GopMu (IITO BaXKH U 3a mpaTehy
JloOKyMeHTalHjy). Tako nofHeTH 3aXTeB CAykb6a KaTacTpa HENOKPETHOCTH je
JY>KHA 1a CKeHUpa (JUTUTaNn3yje) U 0BepU eJIEKTPOHCKUM KBaJTUPUKOBAHUM
noTnucoM. PasyMe ce, HauMH A0CTaB/bakba U BpeMe cauylbaBakha 3aXTeBa He
yTU4y Ha opehuBame BpeMeHa pujeMa 3axTeBa — 0HO ce YBeK oJipehyje mpema
MOMEHTY npucneha 3axTeBa y IpUjeMHYy KaHLeJapHjy KaTacTpa, He3aBUCHO
0/ TOra KOjUM je METO/I0M 3aXTeB JI0CTaBJ/beH. MNak, cBa akTa Koja ce JJoHOCe
y MOCTYIKY NOKPEHYTOM aHaJIOTHUM, NallUPHUM 3aXTeBoM, uspabyjy ce u
JI0CTaBJbajy y eJIeKTPOHCKOj popmu.'*

10 Yan. 61 3AIIK.

11 Yan. 3 31IYKH.

12 Yin. 18, cT. 1 3[IYKH.
13 Y. 18, cT. 2 3MIYKH.
14 Y. 59 3MIYKH.
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2.1. [lokpemarse nocmynka ynuca no cayxc6eHoj dyxcHocmu

[Ipema 3IIYKH, HapJsiexxHa ciay»k6a 3a KaTacTap HENMOKPETHOCTH MokKpehe
NOCTYMNaK yIuca 1o cJayxk06eHoj 1Y>KHOCTH y iBa cJy4aja: IPBO, Ka/Ji HEKHU 3aKOH
npeABU/ M HEKU YIIUC ex lege, ¥ TaZla ce TO YMHU GMJIO HA [laH CTyNaka Ha CHary
TOT 3aKOHa, OUJI0 UCTEKOM pOKa, aKO je TUM 3aKOHOM NpeJBUbeH Apyru pok
3a Bplleke YIHUCa, U Apyro, HeOCPeLHO 10 pUjeMy UCIpaBe, KaJl 00BE3HUK
JlocTaBe TOj CJyX06H JOCTaBU HUCIpaBy NOAOOHY 3a YHNUC. Y reofeTCKOM
KaTacTapckoM uHpopmMaTUBHOM cucteMy (fasbe: '[KUC), ueHTpasn30BaHoj
eJIeKTPOHCKOj 6a3u mnojaTtaka Koja, uaMehy ocTaJjior, caZip>Ky U MoJlaTKe
KaTacTpa HEMOKPEeTHOCTH, eBUIeHTHUPA Ce BpeMe NpujeMa uciipaBe (MCTO BaXKu
Y 3a 3aXTeB, KO/, yIIMca 10 3aXTeBY) U TO 10 T3B. aCTPOHOMCKOM padyyHamwy
(ynucyje ce U ceKyH/[), y3 UCTOBpEeMeHH yIHUC 3abeJsiexxbe J1a je UclpaBa
noA06Ha 3a yNUC A0CTaB/beHa M0 CAYK6€eHO0j Ay>KHOCTH (0BO Ce YMHU U Kaj
Oy/le 1OCTaBJ/beH 3aXTEB, KO/ yIKca 10 3aXTeBY). YUM IPUMH UCIIPABY, 0AHOCHO
3axTeB, C/J1y»x0a 3a KaTacTap HEMOKPETHOCTH 0O6BE3HUKY JI0CTaBe, 0JHOCHO
N0 HOCHOLY 3axTeBa U3/laje eJIeKTPOHCKY NOTBPAY O NIpUjeMy, Koja CaZp>Ku
BpeMe IpujeMa, 6poj npeaMeTa, BpCTY yNuca Kao U NOAATKe O JIULY Y YUjy
KOPHCT ce BpiIy yiuc (0{HOCHO 0 OZIHOCHOI[y 3aXT€eBa, KO/ ynrca Ha 3axTeB).!’

3[YKH geduHuiie u ko cy 06Be3HUIM AOCTABE: TO CY JIMIA, OJHOCHO OpraHu
koju cy no 3IIYKH o6aBe3Hu fa ex officio Haj1eKHOj cay»K6U KaTacTpa
HENOKPeTHOCTH, ,padu ynuca no caysxicbeHoj dysjcHocmu [[,0CTaB/bajy| uchpase
Koje doHoce, cacmas.s/bajy, nomephyjy uau 08epasajy, a koje npedcmas./bajy npagHu
OCHO8 3a ynuc nodamaka, 00HOCHO npoMeHe hodamaka y kamacmpy“.** 3aKoH
npeaBubha yeTHUPHU KaTeropuje OBUX JIMLA, OAHOCHO opraHa. To cy: ,1) cydoeu,
Koju docmas.sbajy ,u3epuiHe 001yke doHeme y Nnocmynky y Kome nocmynajy y
ceojcmay npsocmeneHoz cyda, a Koje npedcmassbajy nodobaH npasHu 0CHO8 3a
ynuc y kamacmap Henokpemuocmu;' 2) jagHu 6es1excHUyu, Koju docmassvajy
JjasHobesexcHUYKe uchpase Koje cacmassvajy, nomsephyjy uiu oeepaeajy, 00HOCHO
u38puiHe 00.1yKe Koje JOHOCe, y OK8UPY 3aKOHOM No8epeHUx jagHux ogi1auhersa, a koje
npedcmassbajy nodo6aH npasHu 0CHOB 3a ynucy kamacmap Henokpemtuocmu;'® 3)

15 Y. 21 3[IYKH.
16 Yin. 2, cT. 2, Tay. 13) 3[IYKH.

17 CynoBu cy 06aBe3HH Jla Ce MyTeM e-IIajTepa MOBEXY ca 3aBO/IOM HajkacHUje jo 1.
janyapa 2020. roguse, 4. 60, cT. 2 3[IYKH. CygoBu cy Ay>XKHHU a OTIIOYHY ca JOCTAaBOM
HCIIpaBa Koje cacTaBe, IOTBP/E UJIK OBEPE YMECTO jaBHUX OeJieXXKHUKaA ITodeB o/ 1. jaHyapa
2020.ToaMHe, Ka0 U CYACKUX 0JI/IyKa Koje J0OHeCy M TOCTaHy U3BPIIHE OYEB O/ TOT ATyMa,
1. 61, cT. 2 3[ITYKH.

18 JaBHU GeJie)KHHULM Cy 6UJIM 00aBE3HU Jla Ce IyTeM e-lIaJTepa MOBeXy ca 3aBO/IOM
HajkacHuje 70 1.jyna 2018. roguse, 4. 60, cT. 1 3[IYKH, mto ce u goroauio. JaBHU GeJIeKHUIU
Cy OTIIOYEJIM Ca I0CTaBOM HCIIpaBa Koje cacTaBe, IOTBpP/ie UM oBepe noveB oA 1.jyna 2018.
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jasHu uzepwiumeswbu, Koju 00cmMag./bajy u3spuiHe 00ayKey cayuajesuma U Ha Ha4uH
nponucaH 3ak0HOM Koju ypehyje usgpuwHu nocmynak, a koje npedcmas.bajy no0o6aH
NpasHU 0CHOB 34 yNUCy kamacmap HenokpemHocmu; U 4) opzaHu jagHe ynpaege u
dpyau op2aHu u op2aHu3ayuje Koju y epuiery jasHux ogawhersa doHoce 0d1yke
Koje npedcmas/bajy 0CHO8 3a ynuc y kKamacmap HenokpemHocmu, docmassajy
u3epuwHe 0d/ayKe u dpyea akma koja npedcmas.bajy nodobaH npagHu 0CHO8 3a
ynucy kamacmap HenokpemHocmu*“.***° CnenudUYHOCT jaBHUX GeJIeKHUKA Kao
06Be3HUKa [JOCTaBe jeCcTe Jjla OHU MMajy 06aBe3y /a J0CTaBJ/bajy U UCIIPaBe Koje
CayrHe WM NOTBp/ie y Be3U ca IPeHOCOM TpaBa CBOjUHE Ha HENOKPETHOCTH, a
KOje HUCY Moi06aH IPaBHYU 0CHOB 3a YIIHC IPOMeHE ¥ KaTacTPy HEMOKPETHOCTH.
OBje cnajia TpY KaTeropuje ucnpasa: yroBop 0 IpoMeTy HENIOKPETHOCTH KOjU He
caapxu oapenoy clausulaintabulandi, yroBop o npoMeTy 06jeKTa U1 T0CeOHOT
Jlesla 06jeKTa y U3rpajilby, KOjU ce A0CTaB/bajy pajiu npejabdesexaBama, U
YTOBOp KOjHUM Ce IPOMeTYyje HeyIIHCaHa HEIOKPETHOCT, KOjU Ce I0CTaBJba paju
eBUJIeHTHPawa.”! CyJ0BU He MOPajy [la AOCTABJbAjy OZJIYKE KOje 10 3aKOHY
Tpeba Ja 40CTaBJ/bajy jaBHU U3BPLIUTEJbH, aJIM OCTAaB/bajy UCIIpaBe Koje
cayuHe, IOTBpP/ie UJIU OBepe BplulehU HaJJIeXKHOCT jaBHUX OeJieKHUKA (LITO
je caydaj Ha mojpydjuMa Ha KOjuMa HeMa MMEeHOBaHUX jaBHUX OeJieXKHUKa).?2
3IIYKH pedunuiie u koje moJaTke o JUIKMMA Y OJHOCY Ha Koja je UCIIpaBa
OCHOB 3a YIIHC, a LITO je ycJes HeycKaaheHOCTH ¢ PyruM 3aKOHHMa /10BeJIo
J10 U3BECHUX Mpo6JieMa y npakcu.”®> O6Be3HULM JOCTaBe KOPUCTE 3a JJOCTABY
e-IIaJjITep, Kpo3 KOju Ce J0CTaB/ba KAKO UCIPaBa Mo100Ha 3a YIIUC TAKO U IPYTHU
JIOKYMEHTHU MPOINKCAaHU 3aKOHOM, IONYT, IpUMepa paju, uClipaBa KojuMma ce
JlOKa3yje KOHTUHYUTET IPOMeHe y KaTaCTPY HEMOKPeTHOCTH (CXOJHO HAYey

roJlMHe, Kao U 0/JIyKa Koje JOHeCYy U NNOCTaHy U3BpIIHE N104YeB 0/ TOr gaTyma. Y. 61, cT.
1 3[IYKH.

19 Yn.22,ct. 1 3[IYKH.

20 Octanu 06Be3HUIU A0cTaBe (0CUM OeJieXXHUKA U CYZ0Ba) Cy GUJIM 00aBe3HU Jja ce
NnyTeM e-l1aJTepa OBexXy ca 3aBoJOM HajkacHHje Ao 1. HoBeM6pa 2018. roguHe, 4. 60,
cT. 3 3[IYKH, mrto ce v orofuio. JaBHU U3BPIIMTEJbU U APYTH 06BE3HUIU JOCTABE AYKHU
Cy Jla 0CTaBJbajy OJlJyKe Koje OCTaHy U3BplIHe no4eB o 1. HoBeM6pa 2018. roguHe, 4.
61, ct. 3 3[IYKH.

21 Yn. 22,cr. 2 3[IYKH.
22 Yn.22,ct.3u4 3IIYKH.

23 Yun.22,ct.6 3[IYKH. OBJie ce npe cBera MUCJIM HA YMHEHULLY /1A je JMUHCTBEHU MaTUYHU
6poj rpahaHa, npema nponucuMa Koju ypehyjy cyicke IOCTyIKe, HUje CAaCTaBHU JIe0 Cy/icKe
oasyke, aTpaxu cey 3[IYKH jep ce ynucyje y katacTap HEMOKPETHOCTH. JaBHU GeJIEXKHULU
KOjH, Kao IOBEpPEeHUIIH CY/a, BOJle OCTaBUHCKe NOCTYIIKe U JJOHOCE pellerha 0 HacaehuBamwy,
HUCY YHOCHJIYU Taj I0JJaTaK Yy pelleke, jep TO HUje peABU)eH0 3aKOHOM 0 BAaHNAPHUYHOM
MOCTYIIKY, LITO je JOBEJIO 10 Mpo6JeMa y NIpaKTUYHOj NIPUMeHHU. MoxKe ce MpeTnoCTaBUTH
Jla he oBaj mpo6JsieM MOCTaTH jolll 036U/bHUjU KA/l IOYHE C IPUMEHOM o/ipei6a 0 Cyl0BUMaA
Kao 00Be3HHUI[MMa JJOCTaBe.
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npaBHor npetxogHuKa). 3A[IYKH npenBuba na he Baaga 6nke ypeuTH HAYUH
JlocTaBe,?* mto je Byasa yuuHUIa ZIOHOIIEHeM Ype16€e 0 HAUUHY JJOCTaB/batba
JIOKyMeHaTa y NOCTYIKY yIKuca y KaTacTap U HAYWHY U3/jlaBama U3BO/a U3
KaTacTpa eJIeKTPOHCKUM nyTeM (Jasbe: Ypenba),?® o kojoj he Buiie peuun
O6uTH JoiHU]e. Y ciay4ajy KaJ jaBHU 6esleXXHUK A0CTaBJ/ba UCIIPaBe Koje HUCY
nos06He 32 KOHAYaH YIUC, OH Tpeba Jla onpejesy CBPXY 0CTaB/bamba (ymuc
npenbesexoe uau esujieHTupame). 3[IYKH npeasuba u pokoBe 3a Bpliiewe
Jfloctage: 1) jagHu 6esexcHUK, Y pOKY 00 24 yaca o0 mpeHymka cacmassbarsd,
nomephusarea, 00HOCHO 08epaBAKA JABHO beeXHCHUYKe UChpase, 00HOCHO 00 0aHa
u38pwHocmu 00/ayKe Kojy je dOHeo y ho8epeHoM Nnocy, o yemy uszdaje nomepdy
cmpaHkama; 2) cyd, y poky 00 mpu padHa daHa od uzspwHocmu 001yKe Kojy je
doHeo y npedmemy y Kom 800U npgocmeneHu nocmynak; 3) jagHu uzspwumesn, y
POKY NPONUCAHOM 3AKOHOM KOjuM ce ypehyje uzspuierbe u o6ezbeherve; 4) dpxrcastu
0p2aH, op2aH jeduHuye n0Ka/aHe camoynpase u dpyau cy6jekmu, y poky od 24 vaca
00 daHa uzepwHOCMU 00/1yKe Koja je ocHoe 3a ynuc“.?® HajiocJie, Kaz je 06Be3HUK
JlOCTaBe jaBHU OeJIe’KHUK OH je [1y»KaH Jja y3 UCIIpaBy O0CTaBU U oZiroBapajyhe
NopeckKe MpujaBe 3a yTBphUBamwe nopeckux o6aBe3a, OCUM aKo 06BE3HUK
HO/{HOIIEbA THUX [IPHjaBa TO U3PUUUTO 0/i6Uje.>” CMUCao 0Be 0Jipe/i0e je Texba
Ka yCIOCTaBJ/baky jeJHOLUIAJTEPCKOT CHCTEMA U CMalelmhe GUPOKpaTHje U
npolejypa Koje Jih1ie Koje 3aK/bydyje 10cao y Be3U C HEIIOKpeTHOCTHUMa Tpeba
Jla mpefy3Me aa 6u ¢puHasM3Mpasio Taj nocao. ToMe CIyXU U MPaBUJIO Koje
rOBOPH /ia 0 I0CTaBJ/bakhy, 0CUM MOKpPeTakha NOCTYIKA YIIHCA MO CAYKOeHO]
JYKHOCTH, CJ1y?K0a 32 KaTacTap HENOKPEeTHOCTH ,UCNpasy KOjoM ce 8puiu NPEHOC
npaea Ha Henokpemuocmu“?® 6e3 ojJiarama, NyTeM e-lajaTepa, npocuaehyje
Ha/IJIeXKHOM IT0PECKOM OpPTraHy, OJJHOCHO jeINHULIY JIOKAJIHEe CaMOYyIIpaBe paju
yTBphuBama ofrosapajyhux mopesa, Kao u npezy3sehy MecHO HaJJIeKHOM
3a 0b6jeMbeHy HAIJATy KOMyHaJHUX ycayra. [lopeckuM opraHuMa ce y3
HCIpaBy A0CTaBJbajy U IOPECKe NpUjaBe UJIU OesielliKa O TOME /1a je 00BE3HUK
NO/IHOLIEeHA IPUjaBe 0|00 A0CTaBY NpeKo HoTapa.?’

24 Yn.23,cT. 4 3[IYKH.
25 Caysxcbenu enacHuk PC 6p. 50/2018.
26 Y. 23,cT. 5 3[MYKH.
27 Yn.23,cT. 6 3[IYKH.

28 TpebaJsio 6 ,MCIpaBy HAa OCHOBY KOje Ce BPILIY IPEHOC MpaBa CBOjHHE HA HEITOKPETHOCTH ",
jep je y Cp6uju, Makap u ¢opMaJsiHo, jolll YBEK Ha CHA3W CUCTEM CTHI[aba Ha OCHOBY iustus
titulusa anm modus-om acquirendi. O Kosie6amy y OCJIe/JHOj MPUMEHH TOT cucTeMa Zivkovié
(2015): 118-124.

29 Yn.24 3MIYKH.
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2.2. [lokpematrse nocmynka HaA 3axmee cmpaHke

Kao mrto je peueno, 3[IYKH nsyseTHo 103B0J/baBa U Jla Ce YIIUC BPIIU U IOCTYAK
nokpehe 3axTeBOM CTpaHKe, a He ex officio, C TUM ILTO U y TOM CJ1y4ajy 3aXTeB
Mopa Jia 6y/ie A0CTaBJ/beH MocpeAcTBOM e-manaTtepa (g0 31. genemo6pa 2020.
npeJiadHe oZpeabe J03B0O/baBaAjy U 3aXTeB y nanupHoj ¢opmu). [lputom, y
cJly4ajy Jla IOJAHOCHJIAL, 3aXTeBa HUje HU JIMLe KOoje TPaXKeHUM yIucoM Tpeba
Jla CTEKHe HEKO NPaBO HUTH JIMIE MPOTHUB KOjer ce Taj ynuc Tpeba U3BPIIUTH
(,ynucaHU NpPeTXOJHHUK"), HEOMXOJHO je y3 3aXTeB JIOCTABUTH MU [JIOKa3
[0CTOjarba MpaBHOT MHTepeca O/JHOCHOIlA 3aXTeBa [ja TaKaB 3axTeB nojHece.>
Y norsieqy noctaBsbawa oaayke 3[IYKH npeasuba v ga .y 3axmesy cmpaHka
MOCe mpaxcumu 0d joj ce 00.1yka docmasu Npenopy4eHoM NOWMoM Ha 3aXmMesaHy
adpecy uau HenocpedHo y npocmopujama Cayxrcée, y KoM cayuajy joj ce docmassba
npenuc peuierba doHemozy e1eKmpOoHCKOj (popMu, y CKAady ca noce6HuUM nponucuma
Koju ypehyjy es1eKmpoHCKO N0C/108akse y 0p2aHUMA OpicasHe ynpase. Y CynpomHoM,
004yKa joj ce docmassma y hopmu eneKmpoHCKo2 AOKYMEHMA, HA e/1eKMPOHCKY
adpecy Koja je HagedeHa y 3axmesy Kao adpeca 3a hpujem nowme“.3 Ipyrum
pedrMa, ¥ Ko/l 0/IJ1y4YrBatha Mo 3aXTeBY paBopU3yje ce eJJeKTPOHCKA J0CTaBa
1 dopMa esIeKTPOHCKOT JOKYMeHTa Kao popMa OJ1yKe, OCUM aKo je CTpaHKa
M3PUYHUTO TPa)KUJia /a joj ce oAJ1yKa J0OCTaBU pyKuHje Uy Apyroj dopmu. Ilo
IpujeMy 3axTeBa CJ1y>k0a 3a KaTacTap HENOKPETHOCTH OCTYIa Kao 10 pUjeMy
HCIpaBe KOojy joj LoCcTaBXU 0O6BE3HUK JOCTaBe: OTIOYMIbE MOCTYIaK ynuca u
HCIpaBY KOjOM Ce BpIIM NPEHOC NpaBa CBOjUHE Ha HEOKPETHOCTHU, Iy TEM
e-1ajTepa, npocJehyje nopeckuM opraHuMa ¥ OpraHu3aliuju 3a o6jeJUbeHY
HaIlJIaTy KOMYHaJIHUX ycayra.?? 3axTeB ce MOJAHOCH Ha IPOMUCAHOM 00pacuy
Yuju eJIEKTPOHCKU popMaT 6JiMKe Tpeba Aa ype i1 HaJJIeXKHU MAHUCTApP CBOjUM
aKkToM (0OBaj aKT, KOJIMKO MU je II03HATO, joil HUje aoHeT).® 3IIYKH no3Bo/baBa
Jla CTpaHKa Ipe JOHOIleHha 0/4J1yKe y IPBOM CTelNeHYy U3MEHH 3aXTeB 3a YIIUC
KOjH je paHUje IOJHeJa, aJIh CaMo jeJHOM ¥ TOKY ITOCTYIIKa, U CaMo N0/, yCJIOBOM
Jla HeMa 3aXTeBa KOjU je I10cJIe 0 HOLIeha 3aXTeBa KOjU Ce Mekba N0JHeJI0 HEKO
JpyTo JIUle, a KOju 3aXTeB Jpyror ulia 61 610 HeraTUBHO NoroheH U3MeHOM
paHujer 3axTeBa (,howmosarse Haye.1a npeeHcmaa*), a pasyMe ce v 1oJ, yCJ10BOM
Jla ce U3MemheHU 3aXTeB 3aCHMBA Ha UCTOM NIPAaBHOM OCHOBY (MHaye 64 mocpesu
610 cacBMM HOB, a He u3MeteHu 3axTes).>* 3[IYKH an3BoskaBa cTpaHIH fa

30 Y. 25, cr. 5 3[IYKH.
31 Yua. 25,ct. 7 3[IYKH.

32 Yn. 25, ct. 10 3[IYKH. Kapg je ped o komyHasHuM npeny3ehuma, 3a ,mpociehuBame”
3ampaBo jolll yBeK HeMa TeXHUYKHX YCJI0Ba, I1a 0Ba npejy3eha 3acajy caMo MOTY yTOBOPOM
06e36eJUTH NPUCTY e-IIAJTEPY U HA TAaj HAYHUH MOTY ,lIpey3eTH " UCIIPABY.

33 Y. 26, cT. 2 3[IYKH.
34 Yn. 28, cr. 1 3IIYKH.
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JloCTaBJba JI0JlaTHE HCIIPaBe U JJoKa3e TOKOM LieJIOT IPBOCTENEHOT MOCTYIIKA,
Ia Yak 4 y3 kaJiby, y3 yCJIOB Jja je 0AaTHO AOCTaBJ/beHH JJOKAa3 HACTAO Ipe
no/iHOLIeha MHUITMjaIHOT 3axTeBa.>® Mako ce pe/j IPBEHCTBA 3aXTeBa He Metha
HM3MEHOM 3aXTeBa HUTH J0JAaTHOM JI0CTAaBOM Jl0Ka3a (IITo 6U 6UO Cay4daj y
3eMJbUILIHOKIUKHOM MOCTYIIKY), FhOMe Ce MPOoAY»KaBa 3aKOHCKHU POK KOjH je
Ha/JIeXKHOM OpraHy OCTaBJbeH JIa OJIYYH 0 3aXTEBY, jep ce padyyHa oJ laHa
HM3MeHe 3aXTeBa, 0JJHOCHO I0CTaBJ/batba JoAaTHOT Joka3a.’® 3[IYKH omoryhasa
CTPaHLY U JUCTIOHU AK€ 3aXTeBOM (JjaKJie, He U MOTYNHOCT Jja CBOjOM M3jaBOM
BOJbE CIIPEYHU JOCTABY 10 CJYXKOEHOj [y KHOCTH), CBE 0K 0JIJ1yKa [10 3aXTEBY He
6yae koHauHa.’” Y cayyvajy oycTajarka 0/ 3aXTeBa OCTyNakK ce 06ycTapsba.>®
3IIYKH ,aurutanusyje” yak u niahamwe Takce, npBo npejBubajyhu ga ce
nyahawe MoOXe U3BPLUIMTHU €JIEKTPOHCKH U JPYTO, aKO IPBO HUje 61O cJyyaj,
jep ce 0Ka3s 0 keHOj YIIJIaTU MOXe J,0CTaBUTH KPO3 aljiuKalujy o6esbeheny
OCPeICTBOM e-lasiTepa.’’

2.3. Odayquesarse u peuierse 0 ynucy

3I[IYKH npenBuba Havesio npuopuTeTa (IpBEHCTBA), ,Koje hodpa3ymesa da ce
yhucy kamacmap u ymephugarse peda npgeHcmea npasa y 00HOCY Ha KOHKPemHy
Henokpemuocm ... 8pwU npema epemMeHcKoM pedoc.sedy npujema ucnpase
docmasseeHe padu ynuca no cayxcbeHoj dyscHocmu, 00HOCHO npujemad 3axmeea 3a
YRUC, 0CUM aKo je 08UM 3aKOHOM dpyKuuje odpeheno“.*® lpoliecHU aceKT OBOT
HayeJia HaJIaXke Jla ce MpeIMeTH Y3UMajy y paj 1o pefocjaeay pyujeMa UCIPaBa,
O/ZIHOCHO 3aXTeBa 3a ynuc. Tek 1o KOHAaYHOCTH pellleha JJOHETOr ¥ NOCTYIKY
10 paHUje AOCTABJ/bEHOj UCIIPABH, OLHOCHO 3aXTEBY, Y3UMaAjy Ce Yy NOCTyHaK
KacHHje 1oCTaB/beHe UCIIPaBe, OJJHOCHO 3aXTEBH, 110 pefocaey npujema.*!
3[IYKH npenBuba U H3BecHO ,NpolIMpere’ XUTHOCTH MOCTyNama IIo
oApeheHUM 3axXTeBUMa, jep XUTHOCT jeIHOT OJf BUIlle yIKca KOju ce 0JJHOCe Ha
jeHY HEIIOKPETHOCT MOBJIAYU XUTHOCT pelllaBakha CBUX MIpe Tora noctojehux
HepellleHUX ynuca (Aa 6u ce, y3 OIITOBakhe HaueJla IPBEHCTBA, XUTaH 3aXTeB
3auCTa peuio y kpatkom poky).*? Hajnocse, 3TIYKH cagpu u U3pu4duTy
oZipea0y KojoM npezaBuba Aa ,pedocaed 00ay4usarba He Moxce 6Uumu HapyueH

35 Yu. 28, cT. 2 3IIYKH.

36 Y. 28, cT. 3 3[IYKH.

37 Y. 29,cT. 1 3[IYKH.

38 Ui 29, crt. 2 3[IYKH.

39 Ya. 30 3[YKH.

40 Yn.3,cT. 1, Tau. 5) 3[IYKH.
41 Y. 31, cT. 2 3[IYKH.

42 Yn.31,cr. 5 3[YKH.
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noce6HUM 3aKOHOM",*3 II'TO MOXe GUTH 0J] 3HaYaja 3a OLeHbUBaE YCTABHOCTU
oApenbe MocebHOr 3aKOHA KOjUM OU ce 0BO MPABUJIO HApYIIUJIO0, UMajyhu y
BUJY JOcajJlallllby YCTa/beHy NMpakcy YcrtaBHor cyaa Cpouje.** Unak, 3ITYKH
CaZip>KU U U3y3eTKe 0Jf OBOT IIpaBUJIa Koje je, NHave, y APYTUM CUCTeMHUMa
peructpanuje HeMOKPeTHOCTU Hajyeluihe roToBo 6e3U3y3€THO jep je mocBe
TeMeJbHO: ,Had1excHa cayxcba 3a kamacmap HenokpemHocmu he odyvusamu
npuopumemHo o ynucy Koju ce 8pulu Ha OCHOBY nponuca Kojum ce ypehyje
eKkcnponpujayuja, Kao u o ynucy 3abeJiexcbe peuierba 0 uzspulersy 0OHemoz Ha
0CHOBY y2080pa 0 xXunomeyu, 00HOCHO 3A/10X4CHE U3jase, aKko je npemxooHo U38PUEH
ynuc y kamacmap HenoKpemHocmu Xxunomeke Ha 0CHO8Y moe y2080pd, 0OHOCHO
3a/10CHe U3jase, 0CUM ako NOCMoje HepeuleHu hpedmemu ynuca no nPpagHOCHAHXCHUM
cydcKuM 001yKama u no 3axmegumda Koju cy npemxoousu ynucy me xunomeke“.*>
Jleo o ekcnponpujanuju AoAaT je nocjaeAwbuM u3aMenama 2019. roguHe ,360T
Op>Ke U3rpajibe ayTonyTeBa“, 0K je eo 0 3a6esieXK6U U3BpLIEHa XUIIOTEKE
y6J1akeHa BapujaHTa paHUje nocTojehe (M ckaHAa/03He) oApei6e U3MeHa
31K u3 2015. rogune (Zivkovié (2017): 394-396). Jom jegHa HOBOCT
npeaBubeHa 3IIYKH jecte ogpen6a mpema Kojoj cayxb6a 3a kaTacTap
HEeMOKPeTHOCTH, y C/1y4ajy Kaj, je NOCTYNaK MOKPEeHYT MO CJyxKOeH0j AyKHOCTH,
He IpoBepaBa MaTepHjaJHy 3aKOHUTOCT ynuca, Beh caMmo noJo6HOCT UcnpaBe
3a YIHC U beHy GopMaJsHy UCIpaBHOCT. 3akoH, MehyTuM, npeasuba aa
KaTacTap, KaJ cMaTpa /Ja je ucipaBa O4YuMIJIeJHO HUILITaBa, MaKo Mopa Ja
CIpoBe/Jie yIIUC MOXKe HCTOBPEMEHO /ja 0 CBOM CTaBy 006aBeCTH OpPraH HaAJieXKaH
Jla IOKpeHe MOCTyINaK 3a yTBphUBame HUIITABOCTH, OJHOCHO yKUJaHe
HCIpaBe, Kao U Jia yIulie o ToMe oAroBapajyhy sa6esiex6y.*® Ako je moctymnak
INOKPEHYT 10 3aXTeBY, C/1yk06a 3a KaTacTap HENOKPETHOCTH NPBO IpoBepaBa
HCIYHeHOCT popMaHUX YCI0Ba 3a YIIUC, IOTOM IIPOBepaBa /ia Ji je y3 3aXTeB
JloCTaBJ/beHa HCIpaBa Kojy je 610 Ay>KaH /ja J0CTaBU 0OBE3HUK 10CTABE, Y KOM
CJly4ajy NoCToje Noce6Ha NpaBuJia Koja MY 3a TUM Jia Ce IOCTYNaK 10 3aXTEBY
CIIOjU C MOCTYIKOM IO CJNY>KO0€HOj AY>KHOCTH, a Y CBAKOM CJIy4ajy U OBJe
r30cTaje o6aBe3a NpoBepe UCIYHEHOCTH MaTepHjaJHUX YCJI0Ba 3a ynuc.?’
Wako 3I1YKH To He ka)ke U3pUYHUTO, aKO Ce 3aXTeB OJHOCU Ha OCHOBY UCIIPaBe
KOjy 06BE3HUK JI0CTaBe HUje OHO [yKaH [a JOCTaBU KaTacTpy, OHAa Cayx6a

43 Yin.31,crt. 4 3[IYKH.

44 YcTaBHU CyZ, HAMMe, CTOjH Ha CTAHOBULITY Jia je OACTyNake 0/ IpaBUJja Koje npeZBubha
3aKOH KOjU CUCTEMCKH ypehyje HeKy 06/1acT Kao MaTUYHHU 3aKOH 3a Ty 06.1acT, a Koje
O/ICTyIake Ce U3BPLIM HEKUM JpYTUM, TI0Ce6HUM 3aKOHOM, HUje YCTaBHO jep je TPOTUBHO
ofpen6bu ynaHa 4 YcraBa Peny6siuke Cp6uje, Caysxcbenu eaacHuk PC 6p. 98/2006, koju
Nponucyje Aa je npaBHU opesak Peny6yiuke Cp6uje jeAUHCTBEH.

45 Yn. 31, ct. 3 3[IYKH.

46 Y. 32,cT. 3 3[IYKH.

47 Yn. 33 3IIYKH.
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KaTacTpa [loCTyIla Kao M paHHuje, 0JHOCHO MOpa Jia IpoBepaBa U MaTepHjaHo-
NpaBHY UCIIPaBHOCT 3axTeBa. HayiexxHa ci1y»k6a 3a KaTacTap HEIIOKPETHOCTHU
HayeJIHO je Be3aHa 3aXTEBOM U He MOe OAJIYYUTH ultra petitio, anu ,ako u3
ucnpase Koja je npasHu 0CHO8 3a ynuc y kamacmap HenokpemHocmu npous/aasu
da, noped ynuca Koju ce 3axmesa, nocmaoje U 02paHu4derba moz ynuca y cMucay
mepema, o6ase3a uau npasa dpyaux Auyd, d Koja ce no 3aKkoHy ynucyjy y kamacmap
HenokpemHocmu, u 6e3 3axmesa ce 00/1y4yje U o ynucy mux oepaHuyerba“,*® mro
je GUTHO OorpaHHYerbe OBOT HaueJsa (MHaye [MOCBe HANYIITEHOT KO/, yIrca Io
cJ1y>k6€eH0j y»KHOCTH, KO/ KOjer 3aXTeBa yoI1uTe HeMa). POKOBY 3a oi/1yYMBame
cy 5 AaHa KoJ ynuca 1o cjay»x06eHoj 1y>KHOCTU U 15 faHa KoJ ynrca 110 3aXTeBY,
OCHUM Yy CJIy4ajy ynuca XUIoTekKe, 3abesiexxbe XUNOTEKAapHe NpoJaje, Kao U y
jelHOCTaBHUjUM yIpaBHUM CTBapHMMa, Ka/ia je poK 3a JOHOIlIeHe peliemha 5
paJiHUX JlaHa o/1 laHa NpujeMa 3axTeBa.*’ Y norsiey cafip>kuHe peliemha KOjuM
ce gosBosbaBa ynuc, 3IIYKH kaxe ciaepehe: ,Pewerse o ynucy y kamacmap
HenokpemHocmu, noped 0cma.oe, caopicu: nodamke o 8pCmu ynuca, 8pcmu npaea,
03Ha4erse HeNOKpemHocmu, nodamke 0 AUYYy y 4ujy Kopucm ce pwiu ynuc, nooamke
0 yNUCaHoM npemxo0HUKY, 0CHO8Y ynuca u hodamke o gucuHu makce".>® Pelietse
ce I0HOCH y pOPMHU eJIeKTPOHCKOT I0KyMeHTa.’! Pelliewe Koje ce JOHOCH IO
CJ1y6€eH0j Ay KHOCTH ,,d0cmas./ba ce AUYUMa Ha Koja ce 00HOCU ynuc npenopy4eHoM
nowus/ekoM, y gopmu odwmamnaHoz npumepka eseKkmpoHckoz dokymeHmad,
08epeHoz y ckaady ca 3aKOHOM Koju ypehyje eaeKmpOHCKO N0C108are, 0CUM aKO
ce 3ampadicu da ce docmasa eAeKMpoHCKo2 JOKYMeHma U3epuiu es1eKmpoHCKUM
nymem, a o6gesHuKky docmase Koju je kamacmpy u3epuwuo docmasy ucnpase Ha
0CHO8Y Koje je maj ynuc usspuieH docmasa ce spwu y gpopmu eseKmpoHCKO2
doKyMeHma, npeko e-wa.amepa, padu uHgopmucarea“.> Pellierbe Koje ce JOHOCH
[0 3aXTeBY JOCTaBJ/ba Ce MOJHOCHOILY 3axTeBa ,y (PopMuU eseKMpOHCKO2
dokymeHma, npeko e-uaamepa, d 0CMAAUM AUYUMA HA Koja ce 00HOCU ynuc
npenopy4eHoM nowu/bkoM ce docmassed O0WMAMNAHU NpuMepak moe

48 Y. 34, cT. 2 3IIYKH.

49 Yn.36 3MYKH.VY cTBapHOCTH OCTOjU eJIEKTPOHCKA MJIaTdopMa Koja ,Mepu " IPOCevyHO
Tpajare NOCTYNKa KaJ, ce paJid 0 OHMMa KOjH Cy TOKPEHYTH NNOCPeACTBOM e-lajaTepa (1o
cayx6eHoj AyxkHocTH), http://upisnepokretnosti.rs/statistika.php. Kpajem aBrycrta 2019.
npocek je 6uo 5.10 faHa, Maja je y apyrom kBaprtaJjy 2019. roguHe 610 nopacTao Ha OKO
8 naHa.

50 Y38, ct. 13IIYKH.

51 Yu.38,cT.43[IYKH. Uy oBoM cayuajy myHa npuMeHa o/ipesibe 0 GOpMH y K0joj ce JIOHOCH
pelese oas0keHa je 1o 31. nenem6pa 2020. rogune, 4. 61, ct. 5 3[IYKH, 1o kor gatyma ce
pelIeme MOXe JOHOCUTH U y TanupHoj popMu. TakBo ,MalMPHO" pelee ce y [IU/by yHOCa
y 'KUC u pasiu eJleKTPOHCKe JOCTAaBe AUTUTAJIN3Yje, a eIeKTPOHCKUM KBaJUPUKOBAHUM
MOTNHCOM OBJIaIINeHOT JINIA ce TOTBPhHyje HCTOBETHOCT eJIEKTPOHCKE KOTIMje OpUTHHAJY.

52 Yn.39,cT. 1 3MYKH.
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e/1eKmpOoHCKo2 0OKYMEHMA, 08epeH y cKAady ca 3aKOHOM Koju ypehyje eneKkmpoHCKo
noc/108arse, 0CUM aKo ce 3ampaxcu da ce docmasa eAeKMpPoHCKo2 JOKYyMeHma u
Hekuma 00 mux JAuya u3spuiu ejekmpoHckum nymem*“.>® Hajnocne, ,kada ce
peuwere docmas/ba eqNeKMpPOHCKUM nymem, ypedHa docmasa ce doKasyje
e/NeKMPOHCKOM NomepdoM o0 npujemy dokymenma (docmasHuya)“.>* Yuouc ce
CIIPOBO/IY 110 KOHAYHOCTH pellierhba KOjUM je 103B0JbEeH,® C TUM WITO je OBa
npuMeHa oBe ozpe6e oasoxeHa a0 31. genem6pa 2020. rogune.*® 3IMTYKH
ypebyje nmoce6HO U kajb0eHU MOCTYyNaK W CyACKH HAA30p paja ympaBe
(moaHoLIEeH e TYK6€ ¥ yIIPAaBHOM CIIOPY MPOTUB KOHAYHOT pellierha 0 ynucy),””’
aJlv Ta npaBUJia HACY 0/ 3Ha4aja 3a TEMY KOjoM ce y 0BOM pajy 6aBUM Ia he
HBUXO0B IpUKa3 6UTHU U3ocTaB/beH. O ocTa/IMX IpaBuJa Koja ce TU4Y Bohema
KaTacTpa, UHTepecaHTHa je oJpesba 0 ayTOMAaTCKOM aXKypupawy nojaraka
YNUCAaHUX Y KaTacTap, UYUjH je CMUCA0 y TOMe Jia ce [To/jally 0 UMaoljuMa IpaBa
(du3UYKKM U IPABHUM JIMIMMA) ay TOMATCKU MPEYy3UMajy U aXXKypupajy u3
oArosapajyhux 6asanojarakay KojuMa ce o buMa BOAY IpMMapHa eBU/leHII1ja.
Wpeja oBor npaBuJiajey ToMe 13, IpuMepa paZy, ako HEKO JIMIe KOje je yTUCaHO
y KaTacTpy Kao BJACHUK HeKe HeMOKPETHOCTU IPOMEHU Npe6GHBaJIUIITE, O
YyeMy U3BOPHY €BHU/IEHIIU]Y BOJie OPraHU YHYTPAIIKBUX MOCJ0BA, U3MEHOM
no/ilaTKa o MpebuBaJIMILTY y ,IpUMapHOj“ 6a3u nojgataka MYIl-a ayTomaTcku
he ce mMpoMeHUTH U MOJATAK O NPEeOUBAJUIITY ¥ 6a3U MMoJlaTaka KaTacTpa
HeNOKPeTHOCTH, 6e3 noTpebe Jja UMaJial, NpaBa UM HEKO Tpehu AocTaB/ba
HCIIPaBy 0 U3MEHU UJIM 3aXTEB 32 YIIUC TAKBe U3MeHe. VicTo BaXKu v 3a MojaTKe
0 JIMYHOM HMEHY, OJJHOCHO II0CJI0BHOM MMeHY npaBHux inia.”® 3[IYKH takohe
npeBuba 1a he ce opraH Koju Tpeba 1a a//MUHUCTpUPaA IIeHTPaJIHU peructap
CTAaHOBHHUILTBA €JIeKTPOHCKHU MTOBE3aTH C KaTaCTPOM UMM Taj perucrap 6yze
onepaTHBaH, YMMe 64U 6UJI0 oMoryheHo Jia ce ¥ U3 era nojauu ayToMaTCK1
npey3uMajy y KaTacTap HermokpeTHocTH.” HajiocJie, Ba/ba MOMEHY TH U TPpaBUJIa
CMelITeHa y npeJsasHe W 3aBpliHe ofpenbe 3[IYKH, a koja ce Tuuy Bpiuemwa
yBUJA y 6a3y noJjiaTaka KaTacTpa HEMOKPETHOCTH U U3/jaBakbe nojilaTaka u
U3B0/a U3 Te 6a3e. 3aKOH je 0CTABHO POK A0 kpaja 2020. roguHe 3a omoryhaBame

53 Y. 39, cT. 2 3IIYKH.

54 Yn. 40 3[IYKH. Kosiuko MU je no3HaTO, eJIeKTPOHCKe J0CTAaBHUIE jOlI He OCToje y
NpaKCHU ycseJ HeJoCTaTKa TEXHUYKHUX yCJIOBa.

55 Yu. 41 3MMYKH.

56 Yin.61,ct.63[IYKH. Pagnarpynakoja pa/iu Ha ipenopykama 3a yHanpehemwe noctynka
yIHca, MHave, Ipenopyvu.iaje fia ce ofi OBe U3MeHe 0[lyCTaHe, Te [ia Ce yIHCH, Kao 1 10 caja,
BpLIe 0iMaXx 110 JOHOLIEY pelllekha, U Tpe KOHAaYHOCTH, Y3 yIHc 3abesexoe Mo cayK6eHoj
JY>)KHOCTH Jla pelllele HUje KOHAYHO.

57 Yn.42-47 31IYKH.
58 Y. 49, cr.131YKH.
59 Yn. 49, cT. 2 in fine 3IITYKH.
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HNOTIYHOT eJIEKTPOHCKOT yBH/Ia U IPEy3UMakhe 0/jaTaKa U3 MOTIIYHO aXKypHe
6a3e 'KHC o6Be3HMIIIMA JoCTaBe U TPodeCHOHATHUM KOPUCHUIUMA (YCJI0BU
KopuIhemwa oBe ycayre Tpeba aa 6yay ypeheHu noa3akoHCKUM akToM).* [Ipe
TOr aTyMa peABUDEHO je N3aBakbe JOKyMeHaTa IPeKo e-IaJTepa y KpaTKOM
poKy (24 caTta o mogHOLIEHa 3aXTeBa),’! MajZia y mpaKcu 3acaj HU 0Baj HAYMH
He paju yBek noyszaHo. [lofanu Koju cy noTpeGHU 06Be3HUIMMA JOCTaBe
pajii caurbaBama, CoJIEMHU3AlIUje U JIeTalu3aldje UCIpaBa, 0JHOCHO paiu
JIOHOIIeha O/ITYKA Pey3UMajy Ce My TeM CEPBUCHE MarucTpaJsie OpraHa yrnpase,
y3 HaBohewe AaTyMa C KOjUM Cy TH NMOJALM aXKypPHH (4 33 OBe MOJIaTKe Ce He
nsiaha takca).®? OB/ie Baj/ba HAlIOMEHYTH /la KaTacTap HEMOKPETHOCTH jOlll yBEK
HUje MOCTUTa0 JJHEBHY aXKyPHOCT CBOje 6ase, a JaTyM [OCJIe/IbEer aXKyprUparmba
OBAaKO NMpPHUOABJ/bEHOr MOJATKA MOXe OUTH U HEKOJIMKO JaHa MNpe JaHa
npey3uMama ojaTka. 3aKoH UIaK npejBuba a cy oBako JJ06UjeHH nojanu
YKJbY4EHU y HA4eJI0 I0Y3/akha, 0JJHOCHO CMATpPajy ce ICTUHUTHUM U IOTIYHUM,
Te UMajy J0Ka3HY CHAry jaBHe MCIpaBe, Kao UCIIpaBa Kojy U3Ja KaTacTap
(moayiie Ha aH 3a KOjU je HABEIEHO /1A Cy aXKypHH).%

3. Yiora nHGOpPMALMOHUX TEXHOJIOTHja y IOCTYIKY yIHCca

C Tauke IJiejUIITA aHaJu3e yjore HHGOPMALMOHUX TEXHOJIOTHja ¥ rope
npeJCcTaB/beHOM MOCTYNKY yIHca NOCEOHO ce U3/iBajajy oapenbe o Gpopmu
JIOKyMeHaTa KOjH Ce I0CTaBJ/bajy MPeKO e-IaJiTepa, Kao U HA4YMH J0CTaB/bakba
JIOKyMeHaTa U U3/]aBatba U3B0/Ia TPEKO e-11aiTepa.

Kapz je peu o dopMu fokyMeHaTa KOju ce JJOCTaBJ/bajy NpeKo e-lIaJTepa,
3IIYKH npezaBuba fja ce JOKYMEHTH KOjH Ce ,0CTaBJ/bajy NPEKO eJIeKTPOHCKOT
maJsTepa, 6e3 063upa Ha TO je JIM NOCTYIIAK MOKPEHYT ex officio nnu ex privato,
Jl0CTaBJ/bay eJIeKTPoHCKOj opMu. To Mory 6UTH, C jelHe CTpaHe, eIeKTPOHCKHU
JIOKYMEHTH, KaKO JIOKyMeHTH KOjU Cy OpPUTUHEPHO HACTaJ/H Y eJIeKTPOHCKO]
$bopMHU TaKo U eJIeKTPOHCKM NPeNUC U3BOPHO aHAJIOTHOT JIOKYMeHTa KOjH je,
y $opMHU eJIeKTPOHCKOT JOKYMEHTa, HallpaBUO ay TOP MalMPHOT JOKYMeHTa, U
JUTUTAJM30BaHU (CKEHUPAaHU) aHAJIOTHU JOKYMEHTH, aKO UM je ay TEHTUYHOCT
KBaJMPUKOBAHUM €JIeKTPOHCKHUM MOTIHCOM, OJHOCHO Ne4aToOM NOTBP/HO
HOTap, a/iBOKAT KOju MMa CTaTyc NpodeCcroHaJTHOT KOPUCHUKA U TYHOMONHHUK je
CTPaHKe YUjU JOKYMeHT NoTBphyje, oBamheHo JiMlle opraHa Koju je 06Be3HUK
J0CTaBe KOjH J0CTaB/ba Taj JOKYMEHT UJIM Ipe/jy3e THUK, OJJHOCHO OBJalIheHo
JIMIle perucTpoBaHe reo/leTCKe opraHusalyje, ako je oHa npopecruoHaJ HU

60 Yiu.60, cT. 4 3[IYKH.
61 Yu. 60, cT.531IYKH.
62 Y. 60, cT. 6 3IIYKH.
63 Y. 60, ct. 7 3[IYKH.
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KOPUCHHUK M HACTyTa Kao MOHOMONHUK CTpaHKe 3a KOjy je CAYMHUO0 UCTIPABY
Kojy noTBphyje.t*

Y cay4ajy ga ce manMpHHU JOKYMEHT JUTMTAJM3yje, OHAj KO je U3BPIIHO
JUTHTANU3alujy U cepTUPHUKaL U]y KoNUje MMa 06aBe3y YyBamba OPUTMHAJIHOT
(manupHor) goxkyMenTa. 3[IYKH npesBuba nsyserak camo 3a ciambe Jokasa
o miahamwy peny6/MyKe afMUHUCTPAaTUBHe TaKce, Koja ce y oJpeheHUM
cJly4ajeBHUMa MO>e IOCJIaTH U Kao eJIeKTPOHCKU JJOKYMEHT KOju HUje TOTIUCaH
Ha oAiroBapajyhu HayuH.5®

HaBeseHnanpaBusia3Haye aa ce, npema 3[IYKH, kpo3 e-1astep Mory 1ocTaB/baTu
KaKO eJIEKTPOHCKH JOKYMEHTH U eJIEKTPOHCKH NPENUCH TAaTMPHUX JOKYMEHATa,
TaKO U MOTBPhEHU AUTUTANN30BaAHU JJOKYMEHTH U3/IaTH y TANKUPHO] popMu. Y
NpPaKCH TO 3HAYH /13, 0OCUM NOTIYHO eJIeKTPOHCKHUX JJOKyMeHaTa (r4e cnaja u
esiekTpoHckH npenuc), 3ITYKH f03Bo/baBa U CKEHUPaHe NANUPHE JOKyMEHTe
KOje je TOTBP/AUJI0 HEKO o peBuhennxinna. O pa3auny usmMehy esekTpoHCKOT
JIOKYMeHTa UJIY IPEeNnrca U JUTUTAIM30BaHOT NalUPHOT 0OKyMeHTa 6uhe jor
peyn y 3aK/by 4Ky, aJIu y OCHOBHU OBe JIBE KaTeropuje JoKkyMeHaTa oMmoryhasajy
pa3JiMyMTe HUBOE YIIOTpebe MHPOPMALMOHUX TEXHOJIOTH]ja Y Zla/beM MOCTYKY
yIyrca y KaTacTap HEMOKPETHOCTH.

lllTo ce HauMHa JOCTaB/bamka JOKYMeHaTa U U3laBamba U3B0/a IOCPEACTBOM
e-11ajTepa THYe, 0 TOME je, Kao IITO je pedyeHo, Biaga Cpouje soHes1a moce6Hy
Ypenoy, y ckaagy c 3[IYKH.®® 3a Mojy TeMy HajsaHUMJbUBH]e Cy oJipeibe O
ayTOMAaTCKOj 00pa/iu MoJaTaKa y Be3u ¢ KopullhemweM e-1IaaTepa, MOLITO ce
BUMa, u3Mebhy octaJsior, npeaBuba Aa codpTBep ayTOMATCKU EBUJEHTHUPA CBAKY
aKTUBHOCT KOPUCHUKA e-11aJTepa U BpeMe NipeJly3uMatba Te aKTUBHOCTH, T€
ayTOMaTCKH reHepulle ¥ J0CTaBJ/ba eJIeKTPOHCKY IOPYKy KOPUCHUKY e-IlaJjiTepa
Jla je mpollec eJIEKTPOHCKe ZI0CTaBe OKOHYaH. Ypeao0oM je Takohe npenBuheHo
Jla ce NOKYMEeHTH llla/by AUPEKTHUM NPUCTYIIOM allJIMKalLUjHu e-1ajaTepa,
y3 MOryhHOCT 3a 06Be3HHUKe JAOCTaBe Ja NPUCTYIAjy U NyTEM allJIMKaLuje
KOja je myTeM Beb cepBHCa I0OBe3aHa C allJIMKALlMjoM e-11aJTepa, a HoJAHeCLH,
HCIIpaBe U ApyTa JOKyMeHTa Koja ce MOAHOCe PeKo e-mastepa uspabyijy ce,
npeMa Ype/6Hu, y eJ1eKTPOHCKOM 00JIMKY, Ha HAYMH U y CKJIa/Jly ca CTaHJapAuMa
OMHUCAaHUM y KOPUCHUYKOM YNYTCTBY 3a KopUlllhemwe e-11aaTepa U 0BepaBajy
KBaJIMGUKOBAHUM €JIeKTPOHCKUM MOTIHUCOM, OJJHOCHO KBaJU(PUKOBAHUM
eJIEKTPOHCKUM Ie4aToM, ¥ CKJIaJy ca 3aKOHOM Koju ypebhyje esleKTpoHCKHU
JIOKyMeHT. MU3y3eTak je caMo eslabopaT reo/IeTCKUX pajioBa M 0CTaJsla TeEXHUYKa
JIOKyMeHTallMja, KOjU Ce I0CTaBJbajy y eJIeKTPOHCKOM popMaTy NponrucaHoOM

64 Y. 27, ct. 13IIYKH.
65 Y. 27 ct.2u 3 3[IYKH.
66 B.oH. 25.
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M0/13aKOHCKUM aKTOM Koju JjoHOCH PI'3, 0JHOCHO M0/13aKOHCKUM aKTOM KOjU
ypebyje objenumeHy npoueaypy 3a U3jilaBame rpaheBHHCKe [J03BOJIe, HA
Ha4yHMH OJIMKE ONKCaH y KOPUCHUYKOM ynyTcTBY.®” Unak, u Ypeanba npeguba
MoryhHocT ynoTpe6e nanupHUX JJOKyMeHaTa Kao aJITEpHATUBE, ako Johe fo
NpeKuia paja e-lajaTepa 3a NEPUOA AYKH oJ 24 yaca®® (1To ce y mpakcH of,
jyna 2018. mo gaHac moroAuso HeKoJIMKO nyTa). Hamocsnertky, PI'3 06Be3HUKy
JlocTaBe 06e36ehyje yBUJ y noaTKe KaTacTpa HEMOKPETHOCTH U Ipey3uMae
THUX NOAATaKa NPeKo CepBUCHe MarucTpaJle opraHa 6es nyuahamwa Takce, a
KOPUCHUKY e-l1aJiTepa U3jaje JUCT HEMOKPETHOCTHU U KOMHUjy NJaHa NpeKo
e-lIaJITepa, Ha UCTH HAa4YMH Ha KOjU je 3axXTeB NIOJLHET, Y POKY o 24 4aca oj,
NoJHOlIewka 3axTeBa y .pdf dopMmaTy, oBepeHe BaJUJHUM KBaJUPHKOBAHUM
€JIEKTPOHCKHM NOTIMCOM, OJHOCHO eJIEKTPOHCKUM I1e4yaToM, y CKJaAy ca
3akoHOM.®’ OBJie Ba/ba IPUMETHUTH /13, y TEXHUYKOM CMHUCJIY, IOCTOj€ ZiBa KaHaJa
NpUCTyIa NnojanMa KaTacTpa HEMMOKPETHOCTHU — NOCPEACTBOM e-LIaJiTepa,
61J10 JUPEKTHO GMJI0 KPO3 allJIMKall1jy IOBe3aHy C e-11aJTepoM Beb CEpBUCOM,
U IIyTEeM CepBUCHe MarucTtpase oprada. Ta gBa kaHasa, MehyTuwm, joir yBek
HUCYy Mehyco6HO moBe3aHa, TaKo Jla ce JOKYMEHT IpocJjieheH cepBUCHOM
MarucTpaJjioM He MO>e HelloCPeJJHO NIpey3eTH 0/ e-l1ajTepa U 06paTHO.

4. 3ak/py4ak

Ananusa HaBegeHux ogpegaba 3[IYKH u Ypenbe He ocTaB/ba CyMmby y
norjeAy TBpAe Jla ce perucTap HeMmokpeTHOCTH y CpOUjH, € TauKe rJIeJUIITA
ynotpebe MHPOpPMaLMOHUX TEXHOJIOTH]ja y TOCTYIKY yIIHCA, TPEHYTHO HaJla3u
y npeJsiasHoj ¢asu. C jefjHe cTpaHe, IOCTYIILM KOjU ce nokpehy mo 3axTeBy
Y JlaJbe ce NMOoJHOCe Yy NanupHoj GopMu, U y Toj GOpPMHU ce yIIaBHOM BPIIU U
Jl0CTaB/bakbe pelllerwa U JpyTrux akaTa (y ,ManupHoj‘ GopMuU ce 10CTaB/bajy
HM3BOPHO eJIEKTPOHCKHU JJoOKyMeHTH). C Apyre cTpaHe, 06BE3HULU JJOCTABE,
OCHUM Cy/ioBa KO/l KOjUX IPUMeHa HOBOT CUCTeMa jolll yBeK HUje y IPpUMEeHH,
NOCTYIaK CIpoBo/e KopuliheweM e-aaTepa. Besmku je 6poj oapenou 3I1YKH
Koje nmpeABUDbajy focTaB/balbe U Ipey3rnMakbe NoJaTaka nyTeM e-l1ajTepa
4yja je MpUMeHa, 6UJI0 CAaMUM 3aKOHOM 6110 pakTU4KH,”® oxoxkeHa. Takobe,
joll yBeK HUje ycrnocTaB/beHa TpeHyTHa axkypHocT 'KHUC, Beh ce oH axxypupa

67 Y. 8 Ypenbe.
68 Y. 13 Ypenoe.
69 Y. 11 Ypenoe.

70 Tako, joll yBeK HeMa HHTepOnepabuIHOCTH coOPTBepa, arpahaHu He MOTy 1a A06U]jajy
JIUCT HENOKPETHOCTH NMPEKO jaBHUX GeJieKHUKA UJIM TPOodeCHOHAJTHUX KOPUCHUKA; CAMO
6eorpa/icko KOMyHaJiHO npejy3ehe nMa 3akJ/byueH yroBop /Jia ca e-llajTepa npeysuma
HOoJlaTKe 0 IPOMETY HEMOKPETHOCTH; OpecKa NpHjaBa ce y NPaKCH U Jja/be He MOJHOCH
NPEKO jaBHOT GeJIeXKHUKA U CJI.
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HEKOJIMKO My Ta HeJleJbHO, IITO YTHYe Ha CUTYPHOCT NPOBepa Koje ce U3BpIlle
caMo y 0BOj 6a3u mojaTaka U JJOBOJIM JI0 TOra Jia Ce HeKaja IIpoBepe Mopajy
W3BPUIMTH U HA CTAapH HA4YWH, HENIOCPEJLHO U JIMYHO Y HA/IJIEXKHO] CAYKOHU
KaTacTpa HEMOKPETHOCTH.

OTyp ce Mmoxe pehu fa je foHolewe U npBa ¢asza npuMmene 3[IYKH 3anpaBo
CaMo [PBU KOpPaK y NPpUMeHU HHPOPMALIMOHUX TEXHOJIOTHja Y OCTYIKY ynuca
y KaTacTap HeMOKPETHOCTH. ¥ 0BOj ¢pa3u MOCTyNaK ce NOCTENEHO U3 paHUjeT
JIanupHor' npetBapay ,aurutananu’. Kpajem ose dase, 10 31. fenem6pa 2020.
rojlHe, Tpe6aJsio 6u jAa npeosJsahyje esleKTpoHCKAa KOMYHUKaLUja u popma,
aKo He U Heyer BHUIIIe, 2 OHO 6ap AUTUTAJU30BaHUX U NOTBPhHEHUX NaNUPHUX
JlIOKyMeHaTa (CKeHHpaHe HcIpaBe 0 yropopuMa M cJj.). Hegoctatak oBako
JUTUTAJM30BaHUX JOKYMEHAaTa U MCIIpaBa jecTe y ToMe Ja oHeMoryhaBajy
HeloCcpeJHO Npey3uMamwe NoJaTaka caJp>KaHUux y lbuMa 0/ CTpaHe APYTrux
codTBepCKUX allJIMKaLyja. JIpyKynje peyeHo, UaKo je CKEHUPaHU JOKYMEHT
NOCJIAT eJIEKTPOHCKHU, KPO3 e-11aJITep, CAyKO0eHUK KaTacTpa jolll yBeK Mopa
Jla ,lipekyLaBa“ mojaTke U3 TaKBOr JOKyMeHTa y 6a3y mojjaTaka KaTacTpa
HENOKPEeTHOCTH. JeJaH Mebykopak Koju mnoboJsplliaBa TaKBy CUTYyaLHjy
je ciame T3B. MeTallojaTaka y3 UCIIpaBe Kpo3 e-l1ajTep, LITO AaHac YUHE
jaBHU GeJIeKHULU Kao 060BE3HHUIIM JOCTaBE, jep cy MeTanojauu y popMHu Koja
oMoryhaBa lbUX0BO HelloCpeHO Kopulthewe o ApyTrux alJvKaluja, 0 AHOCHO
YMHU ,IpeKyliaBame” U3JIULIHUM.

BynyhHocT wuHTepaknvje WHPOPMAIMOHUX TEXHOJIOTHja M pPerucrtpa
HENMOKPEeTHOCTH, 6ap oHa 6/1MCKa, BepOBATHO he 3HAUUTU NYHY YINOTpPeLy
€JIEKTPOHCKHUX JIOKyMeHaTa ¥ MOCTYIKY yIKca Yy KaTacTap HEMOKPETHOCTH.
[IpuToM ce MUCJIM HAa U3BOPHE eJIEKTPOHCKE JOKYMEHTe, KO/ KOjUX Cy oJanu
KOje caJip>Ke HEMOCPEHO yIOTPe6G/bUBHU 32 Apyre copTBepe U alJHKaLHje.
OBo 6u MorJIo Jja 6yJe MOCTUTHYTO TOKOM HapezHe fAelenuje. lllto ce gasme
6yayhHOCTH THYe, by HUKA/la HUje 3aXBaJIHO IpeJBUDaTH, aJlv 3Ha4ajaH 6poj
eHTy3HjacTa cMaTpa Ja he ynorpeba 6JI0KYejH TEXHOJIOTHja U ,TaMEeTHUX"
yroBopa [JIOBECTH /0 TOra Jja Ce MPOMET HEMOKPETHOCTH OJ|BHja CaCBHUM
ayTOMaTCKH, 63 MpoBepe U IOCpeloBaba HUjeJHOT JIMIA UJIH OpraHa Koju uMa
jaBHa oBJs1althemwa. Ce6u f03BO/bABAM Jja y IOTJIely TAKBUX NIpe/iBuhamba 6yzeM
oMaJio CKeNTUYaH, jep APKUM Jla MIPaBHU OJHOCH UIIAK HUCY TEXHOJIOLIKe
NpUpoJie U He MOTYy OMUTH CacBUM AepUHHUCAHU CaMO MHPOPMAIMOHUM
TEXHOJIOTHjaMa, Ma KaKo Jla OHe HalpeHe MOCTaHy.
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USE OF INFORMATION TECHNOLOGIES IN THE PROCEDURE
OF REGISTRATION IN THE REAL ESTATE CADASTRE

Summary

The 2018 Act on the Registration Procedure with the Real Estate Cadastre and
Utilities Cadastre has brought many novelties in the Serbian land registration law,
the most important being the ex officio registration of rights in the real estate ca-
dastre. This significant novelty has been primarily made possible by technological
innovations and networking of various state bodies and holders of public authority.
The paper contains an overview of the overall registration procedure as set forth
in the new legislation and, especially, the role of information technologies and
electronic communication in the registration procedure. Serbia is currently in a
transition period, moving away from the formerly existing “paper-based” registra-
tion procedure, through the currently applicable registration procedure based on
“digitalized” analogue documents, and moving towards the desired registration
procedure that shall be fully based upon digital, electronic documents. The paper
emphasizes the challenges that may be encountered by lawyers in the process of
using information technologies in the procedure of registration in the real estate
cadastre, and outlines the trends of future development in this area.

Key words: real estate cadastre, registration procedure, electronic documents, ex
officio registration.
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Abstract: This paper presents the theoretical foundations of Behavioral
Law and Economics (BLE), as well as the practical implications of some
key findings of this discipline. The author examines the roots of this disci-
pline, its development, the most important representatives and opponents,
and, most importantly, the boundaries of this discipline in relation to the
neoclassical Law and Economics (L&E), on the one hand, and Behavioral
Economics, on the other hand. Since BLE “borrows” certain findings from
psychology (especially from social psychology), it raises the issue of in-
terconnection between these two disciplines, which will be analyzed en
passant. The central questions that need to be addressed are whether BLE
is a special and sufficiently developed scientific discipline, or is it only a
theoretical upgrade over its base (the neoclassical L&E), and what are the
practical achievements and significance of its key findings in the field of
dispute resolution policy?
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1. Introduction

The traditional neoclassical Economic Analysis of Law (EAL), or Law and Econo-
mics (L&E), is already well established and developed scientific discipline. Yet,
perhaps the greatest challenge to this discipline is the development of behavio-
ral science! which, through numerous empirical studies, calls into question the
classical tenets of economic analysis and EAL.

This article explores the relationship between these disciplines. In the first part
of the paper, the author presents the definition and the subject matter of EAL,
as well as the subject matter of Behavioral Economics (BE) and Behavioral Law
and Economics (BLE). In presenting the subject matter and the key concepts of
these disciplines (EAL, BE and BLE), the author seeks to answer the key que-
stion: will behavioral findings undermine the EAL foundations, or do they only
represent an upgrade of already developed economic models, enriching their
content? Related to this is the question of whether BLE will have an independent
scientific development path.

2. Definition and subject matter of Economic Analysis of Law

Economic Analysis of Law (EAL) may be defined as “the application of economic
theory and econometric methods to examine the formation, structure, proce-
sses and impact of law and legal institutions” (Rowley, 1989: 125). The subject
matter of study in EAL are legal phenomena or, more precisely, legal institutes
(institutions),? or even more narrowly, legal rules and their effects on social
welfare. But, in a broader sense, the research subject matter goes beyond the law
and, for instance, includes political decision-making or effects of social norms.
In this sense, there is the intersection between EAL and the public choice theory
(see, for example, Rowley, 1989; Gunningham, 1992) as well as between EAL and
the sociology of law (see, for instance, Cooter, 1995).

Itis common for EAL to be divided into the normative EAL and the positive EAL.
The difference between the two lies in the fact that the focus of the positive
EAL is on the prediction which rule in the set of legal rules is more efficient,
while the normative EAL prescribes the use of the efficient rule in the concrete
public policy. The normative side of EAL has been the subject of criticism that
boils down to the thesis that the value judgment is not the domain of economic

1 Behavioral scienceis a branch of science (such as psychology, sociology, or anthropology)
that primarily deals with human action and often seeks to generalize about human behavior
in society. Retrieved 19 August 2019, from https://www.merriam-webster.com/dictionary/
behavioral%20science

2 While the term “institute” is commonly used in the legal jargon, the term “institution” is
common in the economic literature.
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analysis. Considering this issue, we take a completely opposite view, proposed
by one of the founders of EAL, Ronald Coase, who pointed out that the value
estimates are not and cannotbe reserved only for activists outside the economic
science and that such self-restraint (proposed by some economists) is unnecessary
(Coase, 1994: 47). Today, the normative basis of EAL is generally accepted, but
it is commonly criticized by the BLE representatives.?

The EAL methodology is even more controversial. Namely, the main question is
how to define EAL: according to the research subject, which is (as already noted)
very “colorful”, or according to the methodology. The consensus was offered
by the famous economist Gary Becker, who stressed that economics should be
defined according to the method or approach and not according to the research
subject, because this economic approach can integrate a wide range of human
behavior (Becker, 1976: 5).

As we already know that the method of neoclassical economics is based on the
rational choice approach (the so-called homo economicus), there is no reason not
to apply this reasoning to the question of EAL methodology. In other words, the
rational approach can find its application in every area of social life (including
the legal field) where the choice can be made. In the legal domain, the econo-
mic methodology has found its place in the field of substantive law (e.g. family
law, labor law, criminal law, etc.), procedural law (e.g. choice between trial and
settlement in the civil proceeding), or in auxiliary legal disciplines (such as cri-
minology). This is a manifestation of the so-called “economic imperialism” which
obviously and seriously took effect in the legal field, primarily by virtue of the
efforts of the eminent lawyer Richard Posner (see, for instance, Posner, 1998).

To conclude this part, the rational choice approach is the main methodology
of the neoclassical EAL, by means of which this scientific discipline had been
developed. Yet, the question of EAL methodology, as well as the current trends
and themes in EAL, require some additional attention.

3. Methodology, trends and themes of Economic Analysis of Law

There are four basic assumptions on which the rational choice approach has
been established. Those are:

1. Methodological individualism, which means that individuals and theirs deci-
sions are the subject of economic analysis;

2. Individuals make decisions in their own interest - they maximize their own
expected utility;

3. Stable preferences of individuals in the short term;

4. Market equilibrium.

3 Thisissue will be discussed in the partrelated to the intersection between EAL and BLE.
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If we want to sublimate these assumptions into one sentence, we may say that
“people maximize, markets clear” (Baird, 1997: 1132). This sentence reflects
the core of the neoclassical economics, which was questioned primarily by the
famous scientist Herbert Simon and his concept of bounded rationality, and later
by other behavioral scientists, such as Daniel Kahneman, Amos Tversky, Dan
Ariely, etc. The essence of the bounded rationality is embodied in the following
concept: when individuals make decisions, their rationality is bound by psycho-
logical limits, especially when it comes to their computational and predictive
ability (Simon, 1955: 101). As decision-makers, individuals act as satisficers,
which means that they seek a satisfactory solution rather than an optimal one
(for more detail see: Cristofaro, 2017). Inter alia, Simon emphasized the role of
information in the decision-making process (Simon, 1955: 99). In this regard,
Posner pointed out that the issue of information had already been incorporated
into the neoclassical economic models without requiring an alteration in any
fundamental assumptions, such as rational maximization (Posner, 1993: 80). We
see that Posner consistently defends the principle of rationality by incorporating
into it the question of information costs. The neoclassical economics, as well as
the (neoclassical) law and economics, would not exist without rationality. So,
from that point of view, this defence seems rational, particularly considering
that Posner is, without any doubt, the most prominent EAL theorist.*

Besides Posner, there are other theorists who have contributed to the methodo-
logical “framing” of EAL. The most prominent among them are: Ronald Coase, the
Nobel Prize laureate and one of the founding father of EAL, who became famous
for his work “The Problem of Social Costs” (Coase, 1960); Guido Calabresi, who
published the significant work “Some Thoughts on Risk-Distribution and the
Law of Torts” (Calabresi, 1961), which paves the way for further development of
EAL; and, Gary Becker, who expanded the scope of microeconomic analysis to a
wider field of human behavior and interaction (marriage, family, crime). Each in
their own way and sometimes from opposing standpoints, these four scholars
laid the groundwork for EAL.®

Several themes and trends that enrich neoclassical law and economics resear-
ch agenda (the mainstream EAL) have been highlighted in relevant literature
(Mackaay, 2000: 81): the role of institutions, historical studies, strategic beha-
vior in human interaction, limited rationality of human actors, uncertainty and
entrepreneurship, the contributions of public choice and game theory, economic

4 Thus, there is a syntagm Posnerian Law and Economics.

5 Other EAL proponents are Robert Cooter and Thomas Ulen, the authors of the famous
international textbook Law & Economics (Cooter, Ulen, 2016), as well as Stiven Shavell, the
author of Foundation of Economic Analysis of Law (Shavell, 2004), and many other significant
EAL theorists.
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regulation, the relationship between the law and economics and sociology of
law. Prima facie, some of these topics clearly indicate the relationship between
EAL and another social discipline, such as psychology. Indeed, some famous
psychologists (such as Kahneman and Tversky) “gave wings” to the unprece-
dented development of economics and EAL in the direction of emergence and
development of BE and BLE. One of the key thesis of these and others authors,
which has been confirmed by numerous empirical studies, is that the human
reasoning does not in fact conform to the principle of rational choice in a number
of ways (Elster, 1989; Kahneman, Knetsch, Thaler, 1991; Simon, 1959; Tversky,
Kahneman, 1974). So, the rational behavior paradigm of the neoclassical econo-
mics has been seriously shaken by series of empirical studies.

We can conclude that the neoclassical EAL is a discipline with “flexible” met-
hodology and heterogeneous subject of research. Special disciplines, such as
BE and BLE, were “born” and developed within its framework. This raises the
questions about their relationship, which will be the subject matter of further
elaboration in this paper.

4. What is Behavioral Economics?

As already noted, incorporating insights from psychology into traditional eco-
nomic analysis has spawned the field of Behavioral Economics (BE). Basically, BE
provides a framework for understanding how people make real decisions. Strictly
speaking, if we talk about decisions in the domain of economy (for instance, in
the financial market), then the term behavioral economics is completely correct
and logical. But, some of our decisions do not only have economic implications,
or some decisions are not made only in the domain of economy. A classic example
is our decision whether to go to trial or settlement. It implies that the subject
matter of BE could not only be limited to economic decisions (as defined above)
and their implications. There are many examples that support this thesis but we
will constrain our attention to the Coase Theorem, because of its importance
in the legal field.

The Coase Theorem (Coase, 1960) implies as follows: when a court enters a
judgment, whether in the form of an injunction or a damage award, the parties
are likely to bargain to a different outcome if that outcome is preferable to what
the court did and if the transaction costs and wealth effects are small. In terms
of the ultimate allocation of entitlements under such conditions, it is irrelevant
who an entitlement is allocated to after litigation, and how it is protected (by a
property rule or by a liability rule).

But, behavioral economists discovered a phenomenon, the so-called endowment
effect, which entails that we put a bigger weight on things that we possess as
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related to the things that we do not possess. The endowment effect considerably
changes the implications of the Coase Theorem. In other words, the assignment
of a legal entitlement may well affect the outcome of bargaining, even when
transaction costs and wealth effects are zero.

The endowment effect has been demonstrated by numerous experiments, the
best known of which is the “coffee mugs experiment” (Kahneman, Knetsch,
Thaler, 1990). In this experiment, the behavioral analysis generates a predicti-
on distinct from the standard economic analysis. Whereas the Coase Theorem
would have predicted that about half the mugs would be traded by participants,
only fifteen percent of the mugs were actually traded. In this experiment, the
students who were assigned coffee mugs had a strong tendency to keep them,
considering that the price they asked to give up their mugs was more than twice
higher than the price that the students who did not get a mug were willing to pay.

This endowment effect is a manifestation of the broader phenomenon of loss
aversion, implying the idea that losses are weighed more heavily than gains,
which in turn is a central building block of Kahneman and Tversky’s prospect
theory (Kahneman, Tversky, 1979). The prospect theory finds its application in
many contexts, for example in litigation, where litigants have to decide whether
to settle or to go to trial. The core of the prospect theory and its new versions
- the cumulative prospect theory (Tversky and Kahneman, 1992) is a framing
effect, which implies that people make different decisions (risky or less risky),
depending on the (positive or negative) framework in which they decide. In a
positive framework, they exhibit risk aversion, as opposed to a negative fra-
mework, in which they manifest a propensity for risk. So, if the frame in which
we make decisions is relevant to our decision, it means that manipulation with
aframework can alter our decisions. This is a strong message for policymakers.

Besides the endowment effect and the framing effect, there are many other
systematic errors in thinking that affect our decisions, usually known as cogni-
tive biases (Samson, 2019: 168). Cognitive biases, as a consequence of heuristic
rules, boil down to the intuition bias. To date, 186 cognitive biases had been
identified in the general population, and they are classified into three groups: a)
decision-making, belief, and behavioral biases; b) social biases; and c¢) memory
errors and biases.®

To sum up, BE is a subfield of economics which incorporates primarily psycholo-
gical insights that radically questioned the standard economic model of rational
behavior. In Thaler’s words (cited in: Kaneman, 2015: 251), a real man (Human)
is opposed to the imagined rational actor (Econ) whose way of thinking is not
only imbued with cold and rational cost-benefit calculation. This does not mean

6 See the list of cognitive biases: https://en.wikipedia.org/wiki/List_of_cognitive_biases
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that people make systematic irrational decisions, but only that the model of
rational behavior does not describe people well enough (Kaneman 2015: 386).
Simply put, the bias of our intuition, as one part of our cognitive apparatus (the
so-called System 1), and the slow control of its other, deliberate, rational part
(the so-called System 2) make our real decisions quite different to those made
by the rational actor in economic models.

On the other hand, as previously described, BE has found its application in the
field of law, for instance in litigation, where many actors (such as judges, jurors,
lawyers, plaintiffs, defendants, etc.) make biased decisions (see, for instance,
Mojasevi¢, Nikoli¢, 2018). This led to the development of another subdiscipline:
Behavioral Law and Economics, whose subject matter and task will be elaborated
below.

5. What is Behavioral Law and Economics?

In a nutshell, the task of BLE is to explore the implications of actual (not hypothe-
sized) human behavior for the law (Jolls, Sunstein, Thaler, 1998: 1476). Accor-
ding to these authors (Jolls, Sunstein, Thaler, 1998: 1476-1485), there are two
lines of distinctions between BLE and the conventional (neoclassical) L&E. The
first distinction considers the basic assumptions of human behavior. Namely,
those assumptions are: the bounded rationality (already explained), the bounded
willpower, and the bounded self-interest. The bounded willpower refers to the fact
that people often make decisions or take actions that they know to be in conflict
with their own long-term interests (Jolls, Sunstein, Thaler, 1998: 1479). The
best examples are smokers who cannot stop smoking or savers who cannot stop
spending money. The bounded self-interest is a concept which includes a notion
of fairness. In other words, as opposed to the neoclassical economic models, the
agent in behavioral models cares about fairness in relationships with others.

The second line of distinction between BLE and L&E considers the predictive
power of economic models, that is, how law affects people’s behavior. These aut-
hors provide arguments that contradict the three fundamental principles of the
neoclassical L&E (Jolls, Sunstein, Thaler, 1998: 1481-1485). The first economic
principle is that the total demand for some asset falls when its price rises. This
prediction is of course correct, but this does not mean that people are optimi-
zing. In other words, people do not always choose optimal solutions as they do
in economic models. The second principle concerns the very nature of costs.
Namely, actors in standard economic models usually equate opportunity costs
(incurred by foregoing opportunities) with out-of-pocket costs (incurred in
buying possessions) and ignore sunk costs (costs that had been actually incu-
rred), which ultimately leads to wrong predictions. For example, if we own a
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house, we are not willing to sell it at the same price as when we wish to buy it.
Estimates of the ratio of selling prices to buying prices are often at least two to
one (Kahneman, Knetsch, Thaler, 1990: 1327). Another example relates to sunk
costs, for instance, when one makes a decision to invest. The standard economic
analysis postulates that one considers only the future consequences of one’s in-
vestment, ignoring sunk costs. But, this is wrong because our decisions are also
constrained by costs that we have already incurred. This is usually the reason
why investors stay in a failed project or spouses remain in a bad marriage. The
third fundamental principle of conventional L&E is that “resources tend to gra-
vitate toward their most valuable uses”. But, we have already explained on the
example of Coase Theorem that this principle does not work perfectly because
of the existence of the endowment effect.

So, behavioral analysis does not tend to undermine the conventional L&E princi-
ples. Rather, it seeks to detect flaws in basic assumptions, correct them and, on
that basis, improves the predictive power of standard economic models. We may
conclude that the proponents of BLE do not want to substitute the conventional
L&E but rather to build more realistic models of human behavior. To prove that,
we will present two examples: behavioral insights in the context of legal procee-
dings, and behavioral insights in the context of negotiations prior to litigation.

5.1. Behavioral insights in the context of legal proceedings

In this section, we elaborate on the practical implications of the Coase Theorem
in the context of legal proceedings. Simply put, this Theorem predicts that agents
(litigants) will bargain for a better solution (settlement) as related to the one
that is contained in a court judgment. For instance, if a court enters a very high
damage award, parties will bargain to reach a settlement that better fits their
interests, i.e. a settlement with lower damages. In that case, it would be a more
efficient solution. But, we have already explained that the endowment effect
suggests that the assignment of a legal entitlement may well affect the outcome
of bargaining. This effect is particularly pronounced when the entitlement is
prescribed and allocated to one of the (opposing) parties by a court judgment.
The question is: why is it so?

We can make a parallel to a homeowner. We have seen that a homeowner (or
any other holder) demonstrates a strong tendency to keep a thing which he/she
already possesses. So, imagine a party who has received a court judgment in
his/her favor after a litigation battle. Obviously, that party would think that he/
she deserved it, which was confirmed by experimental research (Loewenstein,
Issacharoff, 1994). So, the endowment effect will be particularly strong after
litigation when legal entitlement is allocated to one of the parties who believes
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that he/she deserves it or that he/she earned it. Precisely, this kind of belief can
prevent agreement on settlement which would be more favorable than a court
judgment. The winning party may also take pleasure in his/her victory and the
other party’s loss. So, in a real-world setting, we can expect fewer agreements
on settlement than in neoclassical economic models, even when transactions
costs and wealth effects are small.

To test this thesis, we can turn to empirical research. In the research titled “Do
Parties to Nuisance Lawsuits Bargain after Judgment? (Farnsworth, 1999),
the author examined about twenty nuisance cases and provided proof that in
none of them did the parties even attempt to contract around the court order
when transaction costs were low. Moreover, the result was similar even when
an impartial third party thought there was a room for mutually acceptable
agreement. To make matters worse, as reported by the interviewed lawyers, the
parties would not have concluded the agreement even if the judgment had been
different. This research reveals two key factors that contributed to the lack of
settlement agreements: the bitterness (acrimony) between the parties, and the
presence of the endowment effect.

Although there is a continuing need for empirical research that would confirm
or refute the above thesis, we emphasize that neglecting the behavioral findings
impairs the validity of neoclassical L&E findings. We may also see that behavi-
oral findings are of great importance in a similar context: during negotiations,
before and after the litigation begins.

5.2. Behavioral insights in the context of negotiations

Based on the previous analysis, we might expect a greater number of settlements
before litigation begins. But, is that correct? Are there other barriers to effecti-
ve agreement between the agents (negotiators) before and after the litigation
begins? What do literature and empirical studies say about that?

Recent literature (Munsinger, Philbin, 2017: 317-330) suggests that numerous
cognitive biases can prevent parties from reaching an agreement during nego-
tiation. Some of the most common biases are: optimism, anchoring, sunk costs,
mental accounting, confirmation bias, the herd behavior, loss aversion, contrast
effects, and compromise effects. We can add two other types of cognitive bias
that can significantly undermine the negotiation process: the egocentric bias
and the self-serving bias. Further on, we explain the biases that have not been
already addressed and examine their influence on the negotiation process.

The egocentric bias implies a tendency to overestimate one’s own abilities. It
arises in many spheres oflife, including professional skills, health, driving skills,
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contribution to joint activities, marriage, etc. (see, for instance, Weinstein, 1980;
Svenson, 1981; Cross, 1997; Ross, Sicoly, 1979; Baker, Emery, 1993). Despite some
similarity and frequent confusion, a distinction should be made between the
egocentric bias and a tendency to attribute merits to oneself in case of success,
and blaming other people or circumstances for failure (the self-serving bias). The
latter bias can be characterized as favoring oneself and self-interest (Forsyth,
2007, 429). As empirical evidence suggests (Babcock, Loewenstein, 1997), the
parties and their attorneys are prone to this kind of bias in terms of their own
abilities, the quality of representation, and the relative value of their case, which
can significantly undermine the settlement process. Interestingly, as this stu-
dy shows (Babcock, Loewenstein, 1997: 120), as soon as a certain asymmetry
between negotiators is included in the experiment (e.g. a subtle difference in
roles), there is a change in the perception of a fair agreement in the direction of
the personal interest of each negotiator; negotiators also believe that their own
concept of fairness is impartial. On the other hand, before the introduction of
asymmetry, the negotiators considered that it was fair to split the cake in half.
Therefore, some shift towards self-interest is obvious. Another experimental
study (Loewenstein, Issacharoff, Camerer, Babcock, 1993) shows that the par-
ties’ egocentric propensity leads to a lower likelihood of settlement and unne-
cessary litigation. In this experiment, depending on the role (the plaintiff or the
defendant), the parties differently assessed what they considered to be the fair
amount of settlement. Namely, the plaintiffs always sought a higher amount of
settlement than the defendants, confirming that their different interpretation
of the case facts was biased, i.e. in their own interest.

The optimistic bias is a general tendency to see things in a positive frame. Alt-
hough this tendency is useful in many aspects of life, it may have negative con-
sequences in the domain of legal disputes, where realistic assessment of cases
is of great importance. Although the disputing parties may be expected to be
the only ones that are prone to this bias, lawyers have not been spared either.
As noted (McElhaney, 2012), there is a lawyer’s tendency “to fall in love with
a case”, which can significantly diminish his/her client’s chances of winning a
dispute or concluding a settlement. If a lawyer “falls in love with a case”, he/
she cannot objectively and realistically see it. He/she will underestimate the
strengths of the other side’s arguments and overestimate the strengths of his/
her position. So, as some authors report (David, 2016), bad mood and negative
feelings have benefits too, because one is able (especially as a lawyer) to gene-
rate better arguments, recall facts more clearly, examine facts in a fresh and
creative way, and reason more effectively. In a word, the bad mood activates the
already-mentioned System 2 of our cognitive apparatus.
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The anchoring effect implies a human tendency to unconsciously rely on a piece
of information (the so-called “anchor”) when making decisions, even if it is in-
significant. Numerous experiments confirm the existence of the anchor (see, for
example, Tversky, Kahneman, 1974: 1128). Negotiators are more or less inclined
to accept a final settlement offer, depending on what the other party’s initial offer
was. Obviously, that initial offer shapes the negotiators’ expectations and their
preferences in negotiations (Korobkin, Guthrie, 1994). This research showed that
plaintiffs were less likely to accept a final settlement offer if it was preceded by
areasonable initial offer than when it was preceded by an extreme initial offer
or no initial offer. Besides the anchoring effect, another tendency emerged in
this case: avoiding cognitive dissonance. Namely, negotiators are more likely to
reject a final settlement offer if they have previously rejected it, as compared
to those negotiators who have not received a previous offer at all, as they avoid
the inconvenience (tension) they have previously experienced. But, it is wrong
to think that taking an extreme position early in a negotiation always pays off.
Quite opposite to the conventional wisdom, an early extreme position more often
produces an impasse or requires a larger concession later in negotiation. The
same can be said for a too low first offer in negotiation process. So, it is usually
more prudent to start with an offer that is perceived as reasonable under local
convention (Munsinger, Philbin, 2017: 321-323).

The mental accounting refers to the tendency that people treat money differently,
depending on factors such as the source of funds or the purpose of the account.
Actually, people separate assets into different (mental) accounts rather than
treating all assets as money equivalents (see, for instance, Thaler, 1999). This
cognitive bias might also influence the negotiation outcome. For instance, if
one of the negotiators is emotionally attached to the house which is objectively
only one source of funds, it can be a strong barrier in negotiating an agreement.

The confirmation bias refers to the tendency to seek out or evaluate information in
a way that fits one’s existing thinking and preconceptions (Samson, 2019: 169). If
people make inferences from confirming evidence and ignore facts that contra-
dict their beliefs, it can obviously lead to wrong conclusions. It is quite clear that
this bias is particularly pronounced in the legal field, i.e. between the parties and
their lawyers in negotiation. In particular, if lawyers “fall in love with a case®,
they are biased in pursuing arguments that are in their favour and the clients’
best interest, and those that are at the detriment of the other party. It follows
that the confirmation bias might be a strong barrier to agreement.

The herd behavior means that people do what others are doing instead of using their
own information or making independent decisions (Samson, 2019: 176). Simply put,
itis a tendency to copy behavior of others in a group. It is a well-known concept
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in social psychology that is also applied in behavioral finance in relation to the
irrationality of investors, including stock market bubbles. Speculative stock
market bubbles are fueled by contagious investor enthusiasm (herd behavior)
and stories that justify price increases (see, for instance, Shiller, 2015). In liti-
gation, it can have a distorting effects if, for example, the parties who copy the
behavior of other parties decide to go to trial instead of resorting to bargaining
and trying to reach an agreement.

The contrast effect implies that people are likely to evaluate an existing option
more favorably when a similar but inferior option is added to the set of choices.
Itis reasonable to assume that this contrast effect is present in negotiation when
anegotiator considers a set of options and when another option is subsequently
introduced. That additional option, even without having any relevant informa-
tion value in terms of the options under consideration, might alter the negotia-
tors” assessment. This finding has been confirmed by a series of studies (see,
for example, Guthrie, 2003: 617-621). In this experiment (where first-year law
students were asked to negotiate the sale of a painting), the presence of a third
option (giving the painting to the law partner in exchange for payment in four in-
stallments of $5,000) dramatically increased the attractiveness of the first option
(giving the painting to the law partner in exchange for an immediate payment
of $20,000) over the second option (selling the painting and then splitting the
$40,000 proceeds equally). The third option is similar to but obviously inferior
to the first one, which increased its attractiveness and altered the participants’
choice. Apparently, the contrast effect is at work.

The compromise effect is another form of context dependence, similar to the
contrast effect, which can induce suboptimal decision making in multiple-op-
tion negotiation. The compromise effect suggests that people prefer to choose
“medium” rather than extreme options in the set of choices. In an experiment
similar to the aforementioned one (Guthrie, 2003: 622-625), the presence of this
effectin the negotiation was demonstrated. Namely, participants had to choose
between two plots of land: one was more attractive in price (the first choice) and
the other was more attractive in location (the second choice). In this case, they
could not compromise between the two options. But, the introduction of the third
option (the plot that is the most expensive but also the most attractive in loca-
tion) made the second choice most attractive. It was a compromise in that case.

As we have seen, there are a number of factors that affect the outcome of ne-
gotiations that have been neglected by standard economic models. Behavioral
models correct these errors and provide more accurate findings.
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6. Conclusion

The conclusions of this paper may be summarized in several points. First, the
rational choice approach (based on homo economicus) is the main EAL methodo-
logy, by means of which this scientific discipline has been developed. Meantime,
as behavioral science developed, the neoclassical EAL willingly or reluctantly
“borrowed” some methods from other social disciplines (primarily from psycho-
logy) so that its methodology has become quite heterogeneous. These behavioral
findings also led to the development of a new subject-specific discipline: Beha-
vioral Law and Economics, which further raises a question of their relationship
and future development.

Behavioral Law and Economics (BLE) indicates that many predictions of stan-
dard economic models are wrong because they are based on false assumptions
about human behavior. As compared to the standard economic theory predicti-
ons, people can be more spiteful and more cooperative in reality. We have shown
on the example of the Coase Theorem that people are not always inclined to agree
on settlement, atleast not as predicted by the Theorem. Even in a world without
transaction costs and no wealth effect, the assignment of (property) rights alters
the ultimate allocation of those rights. In the example of court rulings, we have
seen that prescribing and giving an entitlement to one of the disputing parties
has a significant impact on the outcome of potential negotiations between the
parties at the end of the trial. As revealed by behaviorists, the endowment effect
provides an explanation of such an impact.

We have also seen that many others behavioral concepts explain the litigants’ or
negotiators’ behavior quite well. So, many “loopholes” that have existed in the
standard assumptions of economic models are being filled in with more realistic
BE and BLE concepts. The examples of the contrast effect and the compromise
effect clearly describe the choices that negotiators made in different contexts.
Also, economic theory assumes that choices are invariant to the manner in which
aproblem is framed. As already noted, the prospect theory and the framing effect
have completely rejected this conception. Then, as BLE demonstrates, ignoring
the concept of fairness (especially the perception of fairness contained in the
aforementioned idea of bounded self-interest) in standard economic theory is
completely wrong. This concept is highly important regarding the content of
law, i.e. what is right and what is wrong. So, those and many other effects and
cognitive biases have been neglected in standard economics models, thus leading
to wrong predictions and bad conclusions. This has had a profound effect on the
public policy-making in various domains, with many detrimental consequences.

In connection with this lastissue, the question of the quality of normative policy
proposed by EAL, as compared to the normative policy of BE and BLE, has been
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raised. This question requires further elaboration and will be the subject of fu-
ture research. But, Behavioral Law and Economics, with its behavioral findings,
may be said to have significantly shaken up the previous views of normative
politics in different domains.

To conclude, considering the development of Behavioral Law and Economics
thus far, the credibility of its findings and its normative implications, we think
that there is no reason to doubt that this discipline will develop in the future as
a fully independent discipline and that Law and Economics may eventually turn
into Behavioral Law and Economics. Until then, incorporating the BLE findings
into standard economic models seems inevitable.
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Jp Anekcandap C. Mojaweguh,
BanpedHu npogecop,
IIpasHu ¢pakyamem, YHueepsumem y Huwy

BUXEBHOPHCTHYKO IIPABO U EKOHOMHJA:
MYJATHAHCLUHII/IMHAPHOCT HA JEJIY’

Pe3ume

Y oeom pady ce npedcmassbajy meopujcke ocHoge 6uXe8UOPUCMUYKO2 Npasa
u ekoHomuje (BIIE), kao u npakmu4He uMnaukayuje K/6yYHUX HA/1A30 08e
ducyunauHe. Kako je mekao passoj BIIE, 20e sedxce kopeHu oge ducyunauHe, Ko
Cy HeHU Haj3Ha4ajHuju npedcmasHuyu, aau U ONOHEHMHU, U, HajeaxcHuje, 20e cy
2paHuye oge Hay4He ducyunauHe y 00HOCY Ha4 HEOKAACUYHY eKOHOMCKY aHa/au3y
npasa, c jedHe cmpate, U 6UXeBUOPUCMUYKY eKOHOMUJY, ¢ dpyze cmpane? Bydyhu
da BIIE ,no3ajmmyje” odpeheHe ncuxosowke Haaase (Hapouumo Ha.iase coyuja/aHe
ncuxoJ02uje), nocmass/ba ce U numarbe h08e3aHOCMu 08ux deejy ducyunauHa, me
he u oHo 6umu y3eped aHausupaHo. Cse y ceemy, YeHmpa/aHO NUMarse, Ha Koje je
nompe6Ho odzoeopumu, eaacu: da au je BIIE danac noce6Ha u do8osbHO usepaheHa
Hay4Ha dUCYUNJAUHA, UAU je OHA caMo meopujcka Hadoepadrea Haod c80jom 6A30M
(HeoKkAacuYHOM eKOHOMCKOM AHA/AU30M NPAsd) U Koju cy hpakmuvHu domemu u
3HAYaj HeHUX K/bYHYHUX HA/1a30 HA NO/bY NOAUMUKe peuasarea cnoposa?

KyuHe peyu: buxesuopucmuyko npaso u ekoHomuja, Ekonomcka anaausa npasa,
Buxesuopucmu4ka ekoHoMUja, meopujcke 0CHO8€e, NPAKMUYHU HAAA3U.

7 OBaj 4JaHaK je pe3yJsTaT paja y OKBUPY NpOjeKTa MOJ Ha3UBOM ,3alITUTA JbYACKUX
Y MakbHUHCKHUX NpaBa y eBPOINCKOM MpPaBHOM NpocTopy”, GUHAHCUPAHOr OJi CTpaHe
MunHcTapcTBa pocBeTe U HayKe Peny6uinke Cpouje (pedpepeHTHHU 6poj 179046).
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Y3POYHA BE3A KAO YC/IOB OAI'OBOPHOCTH
ME/JIHIIHHCKHUX IIOC/IEHHKA

Ancmpakm: /la 6u 3dpascmeeHu padHuk/3dpascmeeHa ycmaHoeda
00208apao 3a wmemy Kojy je nayujeHm npempneo, nompe6Ho je ymepdumu
Y3po4HYy 8e3y kao jedaH 00 cma/Hux ycaoea odzoeopHocmu. Ilumarse
Y3poyHe ge3e jedHO je 00 YeHMpAaIHUX U Hajmexicux nNumarba 002080pHOCMU
3dpascmeeHux padHuka/30pascmeeHux ycmaHosa 3a wmemy. Peu je,
3anpaso, o npoyeHu 0a je phago cmarbe nayujeHmosoe 30pas.ba y3poKko8aHoO
JIEKAPCKOM 2peukoM, d He NPuUpoOHUM UCX0OOM 601ecmu UAU CAMUM
JseverbeM. Umajyhu y sudy okosHocm 0a je ceaku nayujeHm dpyaa4quju,
da paszauyumo nodHocu 6osecm, 060/betbd, CaMo Jeverbe, 0OHOCHO
ynompeby s1eko8a u MeduyUHCKUX cpedcmasa, He Modice ce ca cuzypHowhy
KOHCmMamosamu wmd je y KOHKpemMHOM CAYYajy npasu y3poK YUureHUYU
nozopuarba seyeHe 6o.1ecmu UAU nojagu Hoge, 0OHOCHO 3aulmo je meso
npempnesio owmeherba uau hak 3awmo je Hacmynu/a cMpm nayujeHma.
Bes 063upa Ha cee npob.eme Koju nocmoje oko ymephuearsa y3pouHocmu,
3adamak cyduja je da nocmojaree y3pouHe ge3e npuxeame uau odéaye y
3asucHocmu 00 ysepera Koje CmekHy 0 keHoM nocmojarsy. [I[pedmem ogoz
pada je ynpaso npukas hpobsaemamuke 0ko ymephugarsa y3pouHe e3ze Kao
yca08a 002080pHOCMU 30pascmeeHux padHuKa,/30pascmeeHux ycmaHosda
3a wmemy, Kako y HaweMm, mako uy ynopedHom npasy.

KswyuHe peyu: y3pouHa ee3a, 1ekapcka epewka, MeuyuHcKa cpedcmea.

1. YBoagHa pa3MaTpama

Ha oiroBopHOCT 3a IITeTe Yy OKBUpPHUMA 3/ipaBCTBEHE J1eJIaTHOCTHU IPUMEY|Y
ce oNuITa NpaBUJia 0 OACOBOPHOCTH 3a IITeTY. [la 64 NalujeHT uMao NpaBo Ha
HaKHaJy LITeTe MOpajy ce UCIYHUTH CBU HEONIXO/JAHHU yCJOBU OATOBOPHOCTH.
Meby ycsi0BHMa 0ArOBOPHOCTH LIeHTPAJIHO MeCTO IpUMaja y3po4yHoj Be3u

" manicsamir@hotmail.com
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Kao je/JHOM 0/} HajTeKHUX NMUTamka 0ATOBOPHOCTH 3/ipaBCTBEHUX paJHUKa/
3paBCTBEHUX YCTAHOBA. 33/JjaTaK Cy/a je la y CBAKOM KOHKPETHOM CJy4ajy
YTBP/J U y3POK JIOLIET CTaka NalUjeHTOBOTr 34 paBJba. [la v ce malyjeHT Hasla3u
y TAKBOM CTaby 300T UMHbeHULE /1A je 3/JpaBCTBEHU PaJHUK HAallpaBUO IPELIKY
WJIM je, MOX/1a, Y TAKBOM CTakby 3aTO LITO je caMa 60JIeCT Ha TO yTHIlaaa UIx
HEKH Apyru npouec U3 caMor opraHusma HaLlI/IjeHTa.

Kaga je y nuramy yTBphuBame y3poyHe Be3e 3a IITETe y OKBUpPUMaA
3/ipaBCTBeHe [eJIaTHOCTH, N0JIOXKaj Cy/Aa HUje HUMaJIO jeZJHOCTABaH, jep Ha
LITETy MalMjeHaTa MOe YTUILATHU BeJUKU 6poj dakTopa. Mopa ce BOAUTH
padyyHa M 0 YMHEeHUIU Jla ce OpraHU3MU NaliujeHaTa pa3anKyjy Mehy cobom,
Jla ucTa 60J1eCT MOKe M3a3BaTH pa3/JIM4YUTe Nocjaeulie y 3aBUCHOCTH OJ] TOTa
KaKBa je OTIIOPHOCT OpPraHU3Ma NallkjeHaTa, Kao ¥ JjJa UCTH NpoLec JeYerna,
ynoTpeba UCTUX JIEKOBA U MeJULIUHCKUX CpeJiCTaBa MOXe U3a3BaTU pa3/IMunTe
edeKTe KoJ, pa3IMUYUTUX NanyjeHaTa. CBe 0BO UMa 3a IOCJIeIUILY [ia Ce He MOXKe
ca curypHoiuthy KOHCTATOBATH 1ITA je y KOHKPETHOM CJiy4ajy NpaBU Y3pOK
YHbeHULU NOoTopllakha JieyeHe 60J1eCTH UJIM 10jaBU HOBe, OJJTHOCHO 3alLITO
je Tesio mpeTpnesio owTehewa UM NaK 3alITO je HACTYNMJA CMPT NalydjeHTa
(Putzo, 1979: 66).

Ynpxoc cBUM Ipo6JieMUMa KOju ce Be3yjy 3a yTBphUBame y3pouHe Bese, Cyguja
MoOpa [0CTOjame y3po4yHe Be3e WM NPUXBATUTU UJIH 040aluTH. McTuHa, Taj
3a/laTaK HUje JIaK, jep CyAUjU He CTOjH HA pacloJiarawky MaTeMaTU4iKa GopmyJia
Kojy he IpYMMeHUTH U Ha 623U Koje he yTBpAUTH NOCTOjake UJIM HENIOCTOjakbe
y3pouHe Be3e. nak, cyAudja,CBOjUM yBepeweM Mopa MONYHUTHU U OHAj TPOCTOP
KOju ce, y Behoj M1 Makwh0j MepU, MeJUIMHCKU He MOoKe Jjoka3zaTu" (Pagumuh,
2007:101).

OBHM PajioM >KeJTMMO GJIMKe NIpeJICTAaBUTH MPOO6JIeMaTUKY OKO yTBphUBamba
y3pOUYHe Be3e Kao yCJ0Ba OATOBOPHOCTH 3a IUITETY 3/|paBCTBEHUX paJHUKaA/
3/IpaBCTBEHUX YCTAHOBA, KAKO Y HallleM, TAKO U y YIOPeJAHOM MPaBYy.

2. TepeT JoKa3uBama y3pO4YHE Be3e

[luTame TepeTa JoKa3uBamwa y3pouHe Be3e U3Melhy mTeTe U pajmwe 3/paB-
CTBEHOT paJIHUKa (AKTUBHE UJIM TACUBHE) je/IHO je 0J1 Haj3HAYajHUjUX MU Taba
KOje ce Be3yje 3a y3po4Hy Be3y. OBO IMTamwe UMA iBa aClleKTa, U TO: IPOLIeCHO-
IIpaBHU U MaTepUjaIHO-IIPaBHHU.

Axo npo6JieMaTHUKY TepeTa JloKa3uBaka 0CMaTPaMo ca NMPOoLeCHO-NPaBHOT
acIlleKTa, TepeT J0Ka3MBakba y3po4yHe Be3e CHOCH TalujeHT. [lanujeHT, yKOJIMKO
»KeJIM Jla ’eroB TY»KOeHU 3axTeB OyJle YCBOjeH, MOpa HaBeCTH ofpeheHe
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YUHEHUIE U TIOHYAUTH I0Ka3e y [U/bY YTBphHUBamba lbUX0BE HCTUHUTOCTH.!
MebhyTuM, YnmeHNIa 1a je TALUjeHT AY>KaH JOKa3aTH [I0CTOjabe Y3POYHe Be3e
y BEeJIMKOj MEpU YyTHYe Ha HEPAaBHOIIPABHOCT yYeCHHUKA NIAPHUYHOT OCTYIKa.
[Ipo6JieM jey TOMe IITO Cy NalldjeHTH, y BehMHU cyvajeBa, JauLiy KOju HEMA]Y
npaBy NpeJcTaBy 0 60J1eCTH, lbeHUM y3pOLMMa, TocJaeiuljaMa, Kako ce 60J1eCT
JIedy, U KaKo je, y KOHKPEeTHOM CJ1y4ajy, ledeHa. Ha IpOTUBHUYKO] CTPaHU CY
3/paBCTBEHH paJHULM Ka0 MeIULIMHCKHU CTPYYhally KOjU UMajy CBe HEONIXOLHe
nHdopmanuje o 60JeCcTH, UITA je Tpebaso mpeAy3eTu fa 6u 60JecT GUa
M3JledeHa, U 1ITa Ce, Y KOHKPETHOM CJ1y4ajy, ipeay3eJo. Y3umajyhu y o63up u
OKOJIHOCT Jia je BellTayee, Koje N0 NpaBuJy 06aB/ba 3/JpaBCTBEHU paJHUK,
OCHOBHO JJOKa3HO CPe/iCTBO, HEPaBHOIIPABHOCT YYeCHUKA IAPHUYHOT IOCTY KA
je ouuraegHa.

YKoJIMKO npo6JieMaTUKy TepeTa J0Ka3uBakwa NoCMaTpaMo ca MaTepHuja/aHo-
IIpaBHOT aclleKTa, 04r0BOP Ha NUTakbe KO CHOCH TepeT JoKa3hBakba y3poyHe
Be3e 3aBUCH OJ] TOTa /la JIM Ha LUTeTy IPpUMekyjeMo NpaBuJia CybjeKTHBHe UK
npaBuJia 06jeKTUBHE 0/JTOBOPHOCTH 3a LUTETY. [I[puMeHa npaBuJia Cy6jeKTUBHE
OZrOBOPHOCTH 3a IUTETY 3a NOCJeJULy MMa TO Ja TepeT AOKa3UBakbha y3pOiHe
Be3e CHOCH NalujeHT. [[aliijeHT je Taj KOju Mopa J0Ka3aTH Jia I0CTOjU Y3pouyHa
Be3a U3Mehy lITeTe KOjy je NpeTpIeo U pajbe 3/ipaBCTBEHOT paJjHUKA. Ay,
HeroB I10J107Kaj 3aBUCHU 0] TOTa /1a JIU Ce Y OKBUPY oA peheHor mpaBHOT cCUCTeMaA
IpUMemyje NPUHLMII NPEeTIOCTaB/beHe UM IPUHLUI J0Ka3aHe KpuBuLe. Y
IIpaBHUM CUCTEMHMaA KOjU IPUMeEYjy NPUHLUI JOKa3aHe KPUBUILE 110J107Ka]
nalyujeHTa je BeoMa TexakK 360T UMbeHHIIE [la OH MOpa, NopeJ y3pouHe Be3e,
Jl0OKa3aTH M KPpUBHUIY 3/]paBCTBEHOr paZHMKA. Y OKBUPHUMa OBUX NPaBHUX
cUCTeMa, MOCTOjU TeHJEeHIMja NoboJbllakba IMOJI0XKaja MalujeHaTa Kpo3
NpeBa/bMBakbe TEpeTa JJOKa3MBakba y3pouHe Be3e ca NallujeHTa Ha 3Z,paBCTBeHe
pagnuke (Kmapuh, 2011: 138). Hemauka cy/jcka npakca HIIp. YBeJa je TaKBY
MoryhHOCT y iBa CJ1y4aja, jefiaH je T3B. primda facie [0Ka3, a IPYTH KaJia ce paau
0 2py60j /1IeKapcKoj epewyu.

CMucao prima facie nokasHe oJlaKIIULE je la CYJ YTBP/JHU /ia je LITeTa TUIMYAH
ucxop oapeheHor Toka gorabaja, a 1a 3aK/by4ak 0 TOMe 3aCHHBA HA UCKYCTBEHOM
CTaBy KOjH je CTe4YeH Ha OCHOBY JJ0BoJbHe BepoBaTHohe (MusyTuHoBHh, 2004:
239-240). JenHOCTaBHUj€e peyeHo, NallMjeHTOBa LITeTa, IpeMa MeJUIUHCKOM
UCKYCTBY, IpeJicTaB/ba TUIMYHY NOCJAeAULY I'peliKe y jedewy (Paagumunh, 2007:
312). Ha npuMep, aKo ce nanyjeHT, CMELITEH y OKBUPHUMa GOJIHULE 3ajeTHO ca
60J1eCHUKOM 3apakeHuM o/ ogpeheHor BUpyca, pa36oJiu 0 UCTOT BUPYCa, UMa
cey3eTH Jia je 3aje JHUYKH CMeIITaj y3pOKoBao AaTy 60.jecT (cauvyHo. Paguuuh,
2007:313). [la 61 ce 3paBCTBEHU PaJHUK 0C106010 0OZIFOBOPHOCTH 32 IUTETY,

1 Yn.192 3akoHa 0 mapHUYHOM NOCTYNKY, CJ1. rstacHUK PCy», 6p. 72/2011,49/2013 - ogsiyka
YC, 74/2013 - opnyka YC, 55/2014 u 87/2018.
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OH MOpa /I0Ka3aTH /ia je y KOHKPETHOM CJ1y4ajy 6uo Moryh u atunudvan jjorahaj
(Papgumuh, 2007: 314). Ako mocToje 0iCTyamka 0f ONUITEr YKUBOTHOT UCKYCTBA,
npUMeHa prima facie f0Ka3He OJIAKLIKMILE He A0J1a3Hu y 063up (MusnyTuHoBuUN,
2004: 240).

Jlekap cHOCH TepeT Jl0Ka3uBaka Ja lITeTa HUje NocJeAula leroBe rpelike
y OHOM CJIy4ajy KaJia ce YTBPJH [Ja je JieKapcKa rpellka zpy6a’ u jaa je
MalyjeHT NpeTpIeo WTETY KOjy je NPONHUCHO NOCTyNamke Jekapa TpebaJsio
na cupeuu (Pagumuh, 1998: 242). Pagu ce o ToMe Zila y OBOM CJIy4ajy MOCTOjH
NpeTnocTaBKa Y3pOYHOCTH KOjy JileKap Mopa 000pPHUTH YKOJIMKO XKeJH /A
ce 0cJ1060/11 01 OAr0OBOPHOCTH 3a mTeTy.’> MehyTum, ckopo aa je Hemoryhe
060PUTH IPETNOCTABKY Y3POUHOCTH Y TAKBUM CJIy4YajeBUMa, I1a rpy6a Jekapcka
rpeuka, y Lu/by HOTIyHOr o6eliTehewa nayujeHTa, KOMIeH3Mpa HECUTYPHOCT
nocTrojarma yspouHe Be3e (Paguimnh, 2010: 49). TepeT foka3rBamba HENOCTOjamba
y3pouHe Be3e mnpeballyje ce Ha 3/[paBCTBEHOr paJlHUKA YBEK KaJia IOCTOjU
BeJIMKa BepoBaTHoha /ja je rpy6a Jiekapcka rpelika jeJUHU y3pOK LITETE,
OZJHOCHO YKOJIMKO HUCY M3y3eTHO MaJie IIaHCe /Jja je rpyba Jiekapcka rpemka
y3pok mreTe (ca1uyHo. Muaytunosuh, 2004: 241). Takobe, Tpeba uctahu aa
IpUMeHa OBe JJ0Ka3He 0JIaKILIHUILe [0J1a31 Y 063Up caMo 3a yTBphUBake y3pouHe
Be3e u3Mely Jiekapcke rpeuike U IpUMapHe LITeTe KOjy NpeTPNy NalUujeHT
- Tj. LITeTe KOja ce HaJla3u y NoAPYy4jy Koje ce LUITUTHU HOPMOM KOjy je JieKap
IpeKpIIUO, jep je HOpMa TpebaJa Aa cupevyu ynpaso Ty mteTy (Pagumuh, 2007:
315).[locTojame y3pouHe Be3e U3Mehy npuMapHe oBpe/ie 3/paB/ba NallUjeHTa
Y CeKyH/lapHe IITeTe YTBphyje ce HAa OCHOBY ONIITHX IPaBuJa 0 JOKa3UBawky
(Pagumuh, 2007: 315-316).

3a aycTpujcko mpaBO KapaKTEpPUCTHYHA je TeHJeHIHja oJ[pUljarba o[
CTaHJApAHOI MpaBHUJA [lOKa3WBama y3pO4YHe Be3e, aKO MOCTOjU BeJIMKa
BepoBaTHoONha /la HElITO 00jeKTUBHO HHUje y pely y chepH IITETHUKA, U
nopeJi YMmbEHHUIE J1a HUje CacBUM jacHO, ca [JOKAa3HOT CTAHOBHUIUTA, LITA
je y3pokoBaJsio HacTtaHak mrTeTe (Koch, 2010: 125). Takobe, HemocTaTak

2 ,I'py6omM ce cMaTpa rpelika Koja ce opJiuHupajyheM iekapy HA y KOM CJIy4dajy He 61 cMesia
MOTKPACTH, jep je, BehMHOM, ped 0 3aHeMapHUBamy eJJeMeHTAapHUX Ca3Hamka U UCKyCTaBa
MmeaunuHe” (Pagumwuh, 2007: 314).

3 NeMauKHM CyZlOBH Cy CKJIOHH Jja PeJIaTHBHO 6P30 U 4eCTO KBAaJIUPHUKY]jy JJeKapCKe rpeLike
Kao rpy6e, HAQpOUMUTO y 06JIaCTH AUjarHOCTUKe, HIp: Kaja siekap npeBUAM 3HaKe cemce
ma, yMecTo 6aKTepHjcKe HHPEKIMje, cMaTpa /ia je Y IUTaky 3anabeke 3r710608a; Kaja
TMHEKOJIOT Ha OCHOBY 3Ky Te 60je Tek poheHOr eTeTa He 3aKJby4H /ia 61 ce MOTJIO paJUTH O
HEIO/JHOI/bUBOCTH pe3yc GaKTopa keroBUX poJuTes/ba. 360T Te IPellKe, OH je TEK YeTBPTOT
JlaHa 110 poheby leTeTa U3BPIIMO 3aMeHY KPBH, aJI1 JileTe He cnack cMpTH. CaBe3HU BPXOBHU
cys Hemauke cMaTpao je a ce paiv 0 rpy60j AUjarHOCTUUYKO]j Tpellly 360T Koje iekap Tpeba
Jla JoKaXke ja HU 6laroBpeMeHa 3aMeHa KpPBHU He O cripeynsa AeTeToBy cMpT (Deutsch,
1988: 2, HaBeseHo npema Pagumuh, 2007: 315).
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aJleKkBaTHe JIOKYMeHTalllje MoxKe GUTH O/ BEJIMKe KOPUCTHU NanujeHTy. Pagu
ce 0 TOMe Jia je 3/paBCTBEHU paJJHUK y 06aBe3U /1a JOKYMeHTYje 6apeM K/byuHe
acrekTe JUjarHo3e U Jieyea, 1a Kpllekhe oBe 06aBe3e MOKe IPEOKPEeHYTH
TepeT Jjoka3uBama y3pouHe Be3e (Koch, 2010: 124). Tako, HIp. aKo He IOCTOjH
JIOKYMeHTal1ja 0 ToMe Jia Cy NalyjeHTy caonuiteHe oapeheHe uidopmanuje
KOje ce [lajy MallMjeHTHUMa, IPeTNoCTaB/ba Ce Jla HUCY NpeJly3eTH Kopalu Ja
ce oH o6aBecTH (Koch, 2010: 125).

Kajza je y nuTamy lINAaHCKO MpaBo, IpaBUJia HAa OCHOBY KOjUX ce yTBphyje
NIOCTOjame Y3pOUuHe Be3e Cy BeoMa CTPOra; y3pouHa Besa ce Mopa /0Ka3aTu
ca curypHouthy, a TepeT JJoKka3lBakba y3po4yHe Be3e je Ha TYXKHUOLY KOju ce He
MO>Ke KOPUCTUTHU HUKAKBOM IIpeTnocTaBkoM y3pouHocTH (Casals, Jordi, Feliu,
2003: 161). Unak, yuHU ce Aa y oapeheHUM cydajeBUMa HIMAHCKU CYIOBU
IIPH3HAjy NOCTOjame Y3pOoUuHe Be3e. Tako, Ha MHIJIMLMTAH HA4YuH, KajJa ce
npuMewyje JOKTPUHA T3B. HENPONOPYUOHA/IHe wmeme — MPeTNoCcTaB/bajyhu
KpUBULY — CYZI0BU TaKohe IpH3Hajy ¥ IOCTOjake y3po4yHe Be3e uamelhy TakBor
CKpUBJbEHOT MOoHamamwa u mrete (Rubio, Garcia, 2010: 179).

Y3pouHa Be3sa je ycJI0B 0JTOBOPHOCTHU U KaJ, ce Ha OZrOBOPHOCT 3ipaBCTBEHUX
paZiHUKa IpUMeYjy NpaBuJia 06jeKTUBHE 0ZFOBOPHOCTH 3a lITEeTY. HapaBHo,
110JI0Kaj NalMjeHaTa y OKBUpUMa pPa3JIMYMTUX IPaBHUX CUCTEMA HUje UCTH,
Beh 3aBUCH o paBUJia KOjuMa je peryavdcaHa o6jeKTHBHA OATOBOPHOCT 3a
wreTy. [lanujeHTH Cy Yy HAjIIOBOJbHUjEM [10JI0KAjy Y OKBUPUMa OHUX IIPaBHUX
CHUCTEeMa KOju NPEeTIOCTaB/bajy MOCTOjakbe Y3POUYHE Be3e, IJle Craja U Hall
IpaBHU cucTeM. Tako, y OKBUpHMa Haller IpaBHOTr CUCTeMa IpUMeEYje ce,
caja Beh Bullle of YeTpJeceT rofjHa, NPaBUJO Ja LITeTa HacTaJa y BE3U
Ca OMacHOM CTBapH, OJHOCHO ONACHOM JieJlaTHOIIhy moTuye of Te CTBapH,
OZTHOCHO J1eJTATHOCTH, U3Y3€B aKO Ce JJOKaXke 1a OHe HUCY OUJie y3pOoK mTeTe.*
Ctora, YKOJIMKO je LITeTa NPUYUbEeHA yIOTPEe6OM MeAUIIMHCKOT CpeJCTBa
KOje ce MOKe MOJBEeCTH M0/ 10jaM ONacHe CTBApH, UJIM IPUMEHOM oJipeheHe
JIUjarHOCTUYKeE UJIM TepalujcKe Mepe Koja 6U ce MOrJia MOJBECTHU IO/ 1ojaM
onacHe desamHocmu, 3a/jaTak NalldjeHTa je caMo Ja JOKa)ke Jia je ITeTa
HacTaJja y Be3u ca MeJMLLIUHCKHUM CpeJCTBOM, OJHOCHO AHUjarHOCTUYKOM
nau tepanujckoM Mepom (Kaapuh, 2011: 140; Buau Buie. Manuh, 2015:
151-161). 3apaBCTBEHHU paJiHUK MOpPA JI0KA3aTH Jia IITeTa HUje Mocae 11
ynoTpebe onacHe cmeapu WU 06aB/batba OnacHe 0e/1aMHOCMU YKOJUKO ce
>KeJIM 0CI0604UTH O rOBOPHOCTH 3a LUTETY KOja je IpUUUbeHa NalUjeHTy.

4 Yn.173 300.
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3. CreneH BepoBaTHOhe Kao MEpPUJIO Y3POYHOCTH

Ycnen onpeheHux crieniudUIHOCTH, KOje ce Be3yjy 3a MeJUIUHCKY AeJIaTHOCT,
Y3pOuHYy Be3y, y opeheHUM cayyajeBUMa, BEOMa je TELIKO, TOTOBO HeMoryhe,
yTBpAUTU. OBa OKOJIHOCT MocebHO A0Ja3u [0 U3parkaja Kaja je wTeTra
nanujeHTy NIpoy3poKoBaHa nponyutaweM ofpehene mejunuHcke Mepe (Gro-
ss, 1987: 195; Koch, 2003: 92). HcTa je cuTyalnuja u y cay4ajy Kaja je mreTta
y3pOKOBaHa MHPeEKILMjaMa, I'ie KO Moje JMHUX UH}eKIUja UHKYbalja Moxe
TpajaTy ¥ rojUHaMa, UM KajJia ce pajy o NCUXUYKUM LmTeTtaMa (MyjoBuh,
2012: 364). 36Up BeoMa CJIO)KEHUX Mpolieca JbYACKOr OpraHu3Ma, ca jeJiHe
CTpaHe, U UCTOBPEMEHOT CYNPOTHOT JeJioBatba 60JIeCTH U Jieuema, ca Jpyre
CTpaHe, UMajy Kao NOCJeJUlly, Y BeJIMKOM 6pojy caydajeBa, HeMoryhHocCT
yTBphUBamwa ca nmoceGHOM CHUTypHoIIhy KOHKpeTHOr TOKa HapyllaBama
3/ipaBJ/ba 360r HEMOTYhHOCTH T3B. ,pEKOHCTPYKLHje forabaja“ (Paagumumh, 2010:
48).Y HaBeleHUM CJIy4ajeBUMa, CY/] IOHOCH O/IJIYKY KOjOM yCBaja UJIM 0J16Uja
TyXO€HU 3aXTeB NaljUjeHTa, a KOja Ce 3aCHUBA Ha y3pOUHOj BE3H 3a KOjy NOCTOjH
camo oJipeheHu cTeneH BepoBaTHONe MOCToOjalba/HeNocTojamwa. [lanujeHT je,
CTOra, y>KaH [I0Ka3aTH I0CTojarbe oZipeheHor cTeneHa BepoBaTHOhe fa lITeTy
He 6U IpeTPIEO Jja je 3paBCTBEHHU PaJHUK IOCTYA0 OHAKO KaKo je TpebaJo
y AaToj cutyanuju (candHo. Koch, 2010: 123). MehyTuM, noctaBsba ce NUTakbe
KOjU CTeNeH BepoBaTHONe NOCTOjakha Y3poUyHe Be3e MalUjeHT Mopa JoKa3aTu
Jla 61 cyJ IpUXBaTHO Jja IOCTOjU y3pO4yHa Be3a usMehy pa/ikbe 3/ipaBCTBEHOT
pajHMKa U LUTeTe nauujeHra’?

Y okBUpHMMa aHIJI0-aMepUYKOT IpaBa, MepPHUJIO l0Ka3a je npemedcHa eposamuoha
(Knapuh, 2011: 140). [lpuMeHa oBOr Mepriay MeJMUIIMHU U3UCKYje O MallujeHTa
Jla IIOKaxe Jia je BUlle BepOBATHO, HETO LITO HHUje, [ja je FpellKa 3/ipaBCTBEHOT
paZiHMKa y3pOK LITeTe; aK0 TO U3Pa3rMMO Y IPOLleHTUMA, TalyjeHT he fokas3aTH
Jla y3pOouHa Be3a [10CTOjH YKOJIMKO je HeHO IocTojake Bullle o7 50 % BepoBaTHO
(Knmapuh, 2011: 140).

Kaza je y nuTamwy HeMauKo NpaBo, CXO/AHO BjajajyheM MUILbewY U CYACKO]
MPaKCH, 32 IOCTOjake Y3pOuHe Be3e MOTPEBHO je MOCTOjakhe BUCOKOT CTelleHa
BepoBaTHONe MJIY, Npeliu3HUje pedeHo, BepoBaTHONe Ha FPaHUIM CUTYPHOCTHU
(Knapuh, 2011: 140). ¥ cywITUHYH, IOTPE6OHO je 1A je MOCTOjarbe Y3POUHO-
MoCJeJUYHOT OZjHOCAa U3MeDy rpelike 37paBCTBEHOr pajJHUKa U IITETe
nalujeHTa BepoBaTHHUje ol lheroBor HenocTojawa (Kumapuh, 2011: 140). Pagu
ce 0 TOMe Jla BHILle MH/MIIMja FOBOPHU y NPUJIOT Y3pOUYHe Be3e, 0JHOCHO /ia
nocToju Buile o 50% BepoBaTHohe y npuJior y3pouHoj Beau (MusyTHHOBUN,
2004: 240).

Y ¢paHIyCKOM IpaBy, TepeT A0Ka3HWBakba Y3pPOUHE Be3e je Ha MalUjeHTy
KOjU MOpa ZI0Ka3aTH [ja My je CKPHUBJbEHO MOHAlIA€e 3/[paBCTBEHOT paJJHUKA
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IPOY3pPOKOBAJIO LITETY, a y3POUHOCT Ce IoCMaTpa Kao IpaBHa YMbeHU1a Koja
ce MOXe Zloka3uBaTu cBUM cpeacTBuMa (G'Sell-Macrez, 2011: 1111). ®pannycku
CYyZI0BU y CBOjUM IIpecyfaMa, yrjaBHOM, kopucTe ¢popMy.aanujy ,0361/bHa,
npelyM3Ha U UCTOBpeMeHa npeTtnoctaBka”.’ Tpe6a HarJiacUTH Jia je ,/0Ka3s
HCKJ/byyereM" 06JIMK PEeTIOCTaB/beHOT PE30HOBAaa; aKO He [0CToje ApyTrHU
dakTOpH KOju 6U 06jaCHUJIM MOjaBy LITETe, OHJIA Ce y3UMa [1a je MOoHallakbe
TY>XEHOT Y3pOK HacTaHKa IITeTe - Ha IpUMep, YKOJUKO MaldjeHToBa
XUIepTeH3Uja He 61 MorJia OUTH objallllbeHa HUYUM APYTUM OCUM y3UMakheM
oapebheHor sieka.b

Y okBUpHMa LIBAjIlapCKOT IPaBa, 3aXTeBa ce 1a y3pOouHU oAHOC u3Mehy pajmwe
3ApaBCTBEHOT paJHUKA U LITeTe MalMjeHTa NoNpuMa JUMEH3Hjy OJHOca
KOjU MpEeOBJIaZaBa U UMa, CXOJHO >KUBOTHOM HCKYCTBY, CHAary MpeTexXHe,
panyoHasHe, KopeJaldje y OJHOCY Ha CBe Apyre y3pO4YHO-NOCJeAUYHE
pesanyje. ,I3BeCHOCT 0 HacTyNamwy HEKe YHEHUIIE Koja CyAUju Tpeba Aa
IIPY>KHU [0Ka3 He CMe ce UJeHTU(PUKOBATH Ca allCOyTHOM eJIMMHUHALUjoM
cBake fpyre MoryhHocTH. 32 0Ap>KUB Kay3aJHU pa3Boj FOBOPH IIpeTeXHa
BepoBaTHOha, yKOJIMKO TaKaB pa3Boj, IpeMa >KUBOTHOM HCKYCTBY, IpeTexXe
HaJ MoryhHourhy Hekor Apyror Kay3aJ/iHOT pa3Boja, Tako Jja pa3yMHO He Tpe6a
MHUCJHMTH Ha HEKO ZIPYTO y3poKoBame"’. 3a IoCTojamke y3pOoUuHe Be3e J0BO/baH
je BUCOK cTeneH BepoBaTHORe, a y c/1y4ajy Hy>K/ie J0BOJbHA je U IyKa UHAUIMja
(Gross, 1987: 195).

Y aycTpujcKOM NpaBy, YKOJWKO Ce y3pO4yHa Be3a He MOXe YTBPJAUTHU ca
amncoJlyTHOM cUTypHoluhy, o mauujeHTa ce 3aXTeBa Ja MOKaXe BEJIHUKY
BepoBaTHOhy ia LITeTy He OW NMPETPIEO JAa HUje OGUJIO IPeliKe 3/paBCTBEHOT
pagnuka (Koch, 2010: 123). Ca gpyre cTpaHe, 3/JpaBCTBEHHU PaJIHUK Ce MOXe
0CJI060AMTU OATOBOPHOCTH YKOJIMKO JJOKaXKe NOCTOojakbe joll HEKOT y3poKa
3a KOjH je BUIlle BEPOBATHO /Jia je mpoy3pokosao mreTy (Koch, 2010: 124). U3
HOBUjUX CYACKUX OJIIYKa MOXKe Ce BUJIeTH [ je CTaHjap/ ,0Ka3uBamba y3poyHe
Be3e CHUXKEH, jOlI BULIE, Y KOPUCT MalUjeHTa, U TO ¥ TOj MePH Ja je JOBOJbHO
Jla ce IoKaxke 1a rpellka 3/ipaBCTBEHOT paJjHUKA HaJiMallyje 61JI0 KOjU APYTH
Moryhu pasJior noropiuamwa 3ZpaBJba NallUjeHTa; JOK 3/ipaBCTBEHU PAaJHUK ca
JipyTre cTpaHe Mopa Ji0Ka3aTH, ca HajsehoM BepoBaTHONOM, NIOCTOjakbe HEKOT
JIpyror y3poKa Koju je mpoy3pokoBao mrteTy (Koch, 2010: 124). OBa cTpeMJ/berba

5 See Cass. le civ.,, Jan. 24, 2006, Bull. civ. 1, No. 34; D. 2006, Pan., 1931, obs. P. Jourdain;m
JCP 2006, 1, 10082, note L. Grynbaum; RCA 2006, No. 89, note C. Rad6; RTD civ. 2006, 323,
obs. P. Jourdain., HaBegeHo npema (G’Sell-Macrez, 2011: 1112).

6 Cass.leciv, Jan. 24,2006, Bull. civ. 1, No. 35; JCP 2006, 1, 166, No. 5, obs. Ph. Stoffel-Munck;
JCP 2006, 1,10082, note L. Grynbaum; RTD civ. 2006, 323, obs. P. Jourdain., naBejeHo mpema
(G’'Sell-Macrez, 2011: 1112).

7 CraB CaBesHor cyaa llIBajuapcke, HaBegeHo npema (Gross, 1987: 195)
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CyJICKe MpaKce MOACTAKHYTa CYy YNHbEHUIOM Jla TallKjeHTH, Y HajBeheM Opojy
cJly4dajeBa, HUCY ¥ MOTYNHOCTH Jja mpy>ke TadaH Joka3 y3pouHocTu (Koch,
2010: 124).

Y nusby yTBphuBama y3pouHe Bese, 10Ce6HO y OHMM CUTYyalldjaMa KaJja BUILIe
y3pOKa MOe JJONPUHETH HACTAHKY IUTETE, LITO je IOCEOHO KapaKTePUCTHUUYHO
3a IITeTe y MeJJUIIMHY, IpaBHA Teopuja ynoTpeb/baBa oapeheHe Teopuje o
y3pO4YHOj Be3H, Mehy KojuMa cy Hajno3HaTHje meopuja eksusa/1eHMHOCMu,
meopuja adekgamHe y3pouHOCMU U meopuja o Yu.by npekpuieHe Hopme.

3a aHIVI0-aMepUYKO MPaBo KapaKTepUCTUYHA je ynoTpeba but for Tecta (,4a
HUje 61J10...“) /1M Teopuje y3poKa Sine qua non, Koja y3poKoM LITeTe cMaTpa
caMo OHY OJi BUIlle OKOJIHOCTU 6e3 Koje 1TeTa He Moxe HactaTu (Knapuh,
2011: 141). [IpeyusHuje, y3poKOM ce cMaTpa OHA OKOJIHOCT KOjy HUje Moryhe
HCKJbYUYUTH, a fa 360r Tora u nocJjejula He u3octaHe (cauuHo. MyjoBuh,
2012: 364). Bpuiu ce, 3anpaBo, NOCTyNakK XMNOTeTUYKe eJMMUHAlLMje, U Ha
OCHOBY TOra ce yTBphyje fa v rpellka 3/jpaBCTBEHOr paJHUKA HY>KHO U3a31Ba
mTeTy nanujeHTa. CyliTHHA je y TOMe Jja Ce Lie0 TOK, 0/ paJiibe 3/ipaBCTBEHOT
pagHuKa na Jjo omitehewa 3/jpaB/ba nanyjeHTa, nocMaTpa yHasa/i, aJid Ha Taj
HauyMH Kao Ja rpelllKe 3/paBCTBEHOr paJJHUKa HUje OMUJIO0, Ia aKO Ce MoKaXe
Jla y TaKo NMpeTHOCTaB/beHOM TOKY jorabhaja mTeta Unak HacTaje, 3a by
rpellka 3/JpaBCTBEHOT pajHUKa He 6U 6uJa ycsoB/baBajyha, na He 6u 6110
HUTHU OZFOBOPHOCTHU 3/ paBCTBEHOT pajHHKa. OBa TeopHja, Koja ce Ha3uBa
jol1 U meopuja ekeusa.ieHyuje, CyKY NpeTeXHO Ja ce y3 NOMOoN ke UCKJ/bY YU
pajZihba TyKeHor Kao y3pok mrteTe (Knapuh, 2011: 141). CymiTuHa oBe Teopuje
MOXe ce carJielaTH, JaKJje, Kpo3 jeJHOCTAaBHO NUTake Jia Jik 6U ce 1ITETa
Jloro/iuJia ja Huje 61JI0 TpellKe 3/[paBCTBEHOr paJHUKa (cau4yHo. Kimapuh, 2011:
142). Takobe, npeMa but for mecmy, yKOJMKO NalMjeHT e OCTBAPUTH CBOj
Ty>6eHH 3aXTeB, OH MOpa JJ0Ka3aTH Jia je 3a Buile oz, 50% Beha BepoBaTHOha
Jla o LITeTe He 61 IOLLJIO 1a HUje 6MJI0 IpellKe 3/JpaBCTBeHOr pajgHuKa (Swa-
in, 2010: 47). 'maBHa MaHa but for TecTa je keroBa KpyToCT K0ja, Mmoce6HO,
JloJ1a3y /10 U3pakaja y OHUM cJiy4yajeBUMa KaJj Jiesyjy BUIle UCTOBPEMEHHUX
WJIY CYKIIeCUBHUX YMHUJIAIIA KOjU JIONPUHOCE HAcTaHKY 1mTeTe (Swain, 2010:
47; Knapuh, 2011: 142). Tako, y jeJHOM cJy4ajy NpeJs eHIJeCKUM CyA0BUMa,?
npeBpeMeHo poheHa 6e6a nmaTuJia je oJi peTpoJieHTasHe Gubporiasuje, 6uia je
cJierna Ha je/JHOM OKY U IeJJMMHUYHO je BUZeJs1a Ha ApyroM. Tyxujal, je TBpAUO Jia
je mITeTa HACTaJa Kao Noc/aeAula HellaXbe 3[ipaBCTBEHOr pajHuKa. MehyTum,
npo6JieM MOJHOCHOLLA TYKO€EHOT 3aXTeBa CacTojao ce y TOMe IITO CYy UCTe
nocJieiule MorJjie GUTH M3a3BaHe PA3JIMUUTUM MeJULUHCKUM CTalkbUMa Koja
cy yobudajeHa KoJj npeBpeMeHO poheHe fele. [IpeMa MUlll/bewy AnelalluOHOT
cyna (Court of Appeal), Tyx6eHHU 3aXTeB GUO je OCHOBAH, aJId UCTOT MUIIL/bEHA

8 Wilsherv. Essex Are’a Health Authority, [1988] AC 1074., HaBeseHo npeMa (Swain, 2010: 47)
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Huje 610 u Jlom siopaoBa (House of Lords), Ha 6a3u pasJinke u3dMehy caydaja
r/ie IOCTOjU MO3HATHU Y3POUYHHUK U OBOT CJIy4aja IZie je OMJI0 HEKOJIMKO TaKBUX
y3pouHuka (Swain, 2010: 47-48).

Y ¢paHLycKOM ITpaBy, y3poyHa Be3a je yCJI0B KOjU ce MOpa ZI0Ka3aTH HE3aBUCHO
O/l TOra Jia /1M Ce HaKHa/Ja LITeTe 3aXTeBa IpeMa IpaBU/IMMa YTOBOPHE UJIU
BaHYTOBOPHE OJITOBOPHOCTH, aJI4 je BeoMa TelIKo AebUHUCATU KPUTEPHUjyMe
Ha OCHOBY KOjuX ce floka3yje y3pouHa Be3a (G'Sell-Macrez, 2011: 1110). CxoaHo
OKOJIHOCTH [la Ce meopuja ekgusaJieHyuje 4eCTo NpuMewnyje y GpaHIyCKOM
rpabaHckoM npaBy, oApeheHa yhubeHUIa Mopa 6GUTH YCJI0B 6€3 Kora LTeTa
He OM HacTaJia Kako 6U ce MorJa KBaJudpuKoBaTH Kao y3pok mrteTe (G'Sell-
Macrez, 2011: 1110). OBo 3Hauu Aa y3pO4YHO-NOCJeAUYHH O HOC HUje YTBpheH
YKOJIMKO Ce He TOKaXKe Jja LITeTa He 61 HacTaJs1a 6e3 oApeheHe ynmbeHuLlEe; HIIP.
HeMa y3pOYHe Be3e YKOJIMKO ce JiloKake Aa 61 omrTeheHn cBakako NpUCTao
Ha oApeheHy UHTepBEHLHjy YaK U J1a je TOTIYHO UHPOPMHUCAH O PU3ULUMA
uHTepBeHlMje.” MehyTHUM, ppaHLyCKH CYZ0BH He IPUMEY]Y YBEK Meopujy
ekeusa.ieHyuje, Beh KOpUCTe U TEOPHUjy AUPEKTHE Be3e, OJJHOCHO meopujy
adekseamue y3poyHocmu (G’Sell-Macrez, 2011: 1111).

Y Halloj CY/ICKOj NPaKCH, Kao Uy PaKCHU HeMayKHUX, ayCTPHjCKUX U LIBajLlapCKUX
Cy/Zi0Ba, IpeoBJIaZaBa meopuja adekgamHe y3po4Hocmu. Y CKJIaAy ca OBOM
TEOpHjoM, FpelliKa 3/[paBCTBEHOT paJjHUKa Mopa OUTH aJleKBaTHa oliTehewy
3/lpaBJ/ba NallMjeHTa, OAHOCHO paJba (UHibemhe U HeYlbelbe) Mopa OUTH
06jeKTUBHO NI0/leCHa /la U3a30Be ollTehewe 3/paB/ba NALUjEHTA, /ja je TAIMYHA
3a LITETY KOjy je manujeHT npetpreo (cauynHo. Kimapuh, 2011: 143). AnekBaTHa
y3pOYHa Be3a MOCTOjU YKOJMUKO je NOCTYNaK 3/|paBCTBEHOT paJiHUKa, IpeMa
00jeKTUBHOM MepUJIy, TeHepaJiHO NoJecaH Ja u3a30Be HACTaJly LITETY, a
He caMo 6Jiaroziapehu noce6HUM U HeOYeKHMBAaHUM OKOJIHOCTHMA O KOjUMa
ce, 10 PeIOBHOM TOKY CTBapH, He BoJAU pauyHa.'’ 3paBCTBEHOM paJIHUKY/
3/IpaBCTBEHOj YCTAHOBU MOT'y Ce IPUIIMCATH CaMO OHU y3pPOLY IITeTe KOjU
Cy ce y BpeMe 3/JpaBCTBeHe UHTePBEHIMje MOIVIM YyONLITe NpeJBUJETH, a He
HeBepOBaTHe OKOJIHOCTH, Koje ce HaJlade BaH MeJIMLIMHCKOT UCKYCTBa, jep
ce OHe OJITOBOPHOM JIMIY, IPaBU4YHO, He 61 cMeJie Bullle npunucatu (Dieter,
1981: 153). OcHOBHU HeJ0CTaTaK OBe TEOPHUje orJjieJia ce y TOMe LITO je OHa
npeBullle Cy6jeKTUBHA, jep 0CTaBJ/ba CYAY [ia IpOLemhyje TUIIMYHOCT, 0JJHOCHO
HETHUIIMYHOCT oJpeheHe y3poyHe Be3e, OJHOCHO Jia JIM je y3pouHa Be3a
aJleKkBaTHa UJH HUje ajekBaTHa (Ksapuh, 2011: 143). Munbewa cMo za ce
OBO He MO’Ke y3eTH Kao HeJlocTaTak meopuje adeksamue y3poyHocmu. [IpaBHa
NHTamwka ce, HUKAKO, He MOT'y IOABOAUTH I10J MaTeMaTU4Ke GopmyJie U yBek he

9 Cour d’appel [CA] [regional court of appeal] Paris, Nov. 20, 2003, RCA 2004, Comm. No.
76, obs. Ch. Rad. naBeieno npema (G’Sell-Macrez, 2011: 1110).

10 CraB CaBe3Hor cyga Hemauke, HaBeseHo npema (Pagumuh, 1998: 242).
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MMaTH 103y Cy6jeKTUBHOT ¥ ce6U. TellKo je CTBOPUTH TEOPU]Y Y3POUHOCTH Koja
6u JaJia 0ATOBOp Ha cBa Moryha nuTama, a /ja ce Npu TOMe He ynoTpebsbaBa
ozapebheHa 103a cy6jeKTUBHOCTH. JeIUHO je MOoryhe ycnocTaBUTU KPUTEPHUjyMe
Ha 6a3u KOjUX 6 ce Ta Cy0jeKTHUBHOCT MOIJIa NPEUCIUTHUBATH, O HOCHO
orpaHuyYaBaTH. JeJjlaH 0/1 HAYMHA je, CBaKaKo, yloTpeba APYyTrUX Teopuja nyTeM
KOjUX 64 MaHe meopuje adekeamHe y3poyHocmu 6uJjie HaJlOMellTeHe. JelHa O/
TaKBUX TEOPHja je U meopuja o Yussy npekpuleHe HopMe.

CyurTrHa meopuje o Yu/y npekpuieHe HOpMe CacTOjUu ce y ToOMe Jia ce IpaBo
Ha HaKHaJy LITeTe Mopa NPUJIArOAUTH LUy HOPpMe KOja je IpeKplleHa
(Pagumuh, 1998: 243). Pey je 0 HOpMH K0ja MOpa TEXUTH 3AUITUTHU CAMOT
MalyjeHTa, OAHOCHO IITEeTa KOja je HacTaJla ¥ YMja ce HaJJOKHaJa TpaXku, Mopa
6uTu obyxBaheHa nu/beM npekpuieHe HopMme (Koziol, 1980: 152). CymITHHCKH,
Jla 61 3/]paBCTBEHU paJiHUK/3/paBCTBEHA yCTAHOBA O/Ar0Bapao 3a LITETY,
OHa Mopa NMacTH YHyTap noJipyyja 3aliTUTe NpekpiueHor npasuJa (Ksaapuh,
2011: 148). Pasnuka usmehy meopuje adeksamue y3pouHocmu v meopuje o yussy
npekpuieHe HopMe je y TOMe IITO meopuja adekeamHe y3pOYHOCMU UHCUCTHUPA
Ha CyZAly BepoBaTHONe y BpeMe U3BpllIeHa LITEeTHE pajibe, J0K meopuja o yussy
npekpuieHe Hopme UHCUCTHUPA Ha ONUITOj NPeABUA/bUBOCTU LITETE Y paHUjEM
BpeMeHy (Pagumuh, 1998: 244). [Iojam HopMe 06yxBaTa CTaHJap/AHa IpaBU.JIa
MeJULUHCKe CTPYKe, Koja je, y3 oapeheHy nakiwy, Tpebajo NOIITOBATH Y
oapebheHoM caydajy (Pagumuh, 1998: 244). Tako, HIIp. LiMJb IpaBuUJIa Jia ce
TPYAHHUIE He CMejy u3JaraTu ofpeheHruM cpecTBMMa 3a CHUMAaME jecTe J1a
ce usberny moryhe nocsesjuie pajujanuje Koje cy KapakKTepUCTHUYHE CaMo 3a
HUX, 12 YKOJIMKO 3/IpaBCTBEHU PaJHUK He NOLITYje TY HopMy, 6uhe ofiroBopaH
CaMo 3a OHe IITETe Koje Cy NoCJeAula pajujanyje.

Kapajey nuramy HepruMeHa HHAUKOBAaHOT MeJUIIMHCKOT CPe/iCTBa, yCJie] Koje
je maLUjeHT NpeTpIeo WTeTY, meopuja o YU/ by NpekpuleHe Hopme MOXKe UMaTH
BeJIMKY yJory y yTBphHuBamwy y3pouyHe Bese. Tako, He NOCTOjU MeAULIMHCKO
Cpe/CTBO KOje HMje HallpaBJ/beHO ca oAipeeHUM Liu/beM, Te y CKJIaAy ca TUM UMa
KOHKpeTHO oZpel)eHo IoJbe CBOje IpUMeHe, 0JHOCHO CBPXY KOjy My je HAMEeHHO
caM nnpor3Bohau. Y Be3u ca CBaKUM MeJJULLUHCKUM CpeJICTBOM IPeLM3HO Ce 3Ha:
KaKo ce IpUMemyje, y KOjUM CIy4YajeBUMa ce IPUMeyje, Y KOjUM yCJI0BUMa, IITa
je iMJb, 0HOCHO CBpXa IPUMEemhHUBama, la JIU Ce IPUMeyje y CBpXY AUjarHose,
npeBeHIHje, Jedyerha, UM NaK yo/a)kaBawa 60/1ecTH UM nospena. CXxogHO
HaBeJleHOM, II0BO/IOM CBAKOT MeJULIMHCKOT CPeICTBA I0CTOjU IIPeLiu3Ha HOpMa
Koja oApehyje LiMJb KeroBOT NpHMetbHBaka. Taj LUk je, Hajuelthe, npeBeHLHja,
Jleyerwe U y6JlakaBakhe pa3HOBPCHUX 60J1eCTH U 060/berba, A ce y Cydajy
HelpyuMeHe MeJUIIMHCKU NHAUKOBAHOT MeJUIIMHCKOT CpeICTBa KPILIX HOpMa
KOja je MMaJia HelocpeAHO 3a LiUJb Aa ofpeheHy 6oJieCcT OTKpHje, CIPEUU y
HEHOM pa3B0jy, 0TKJIOHU UJIM y6.J1axu. Tako, HIIP. 0CHOBHU 111Jb 300T Kojer ce
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NpHUMeyje MarHeTHA pe30HaHI1[a CACTOjH Ce Y jaCHOM PUKa3y CTPYKTYpe rJ1aBe
Y KMYMEHOT CTy6a, MEKOTKMBHUX CTPYKTYPa, KOLITAHO-3IJIOOHOT CUCTEMA U
CTPYKTYpe MaJie KapJiulie (Buau Bullle. MuxausoBuh, Jlakosuh, 2019: 510-517).
Axo ce fecd Jja nayUjeHT ca UHTEH3UBHUM 00JIOBUMaA y NpeJiey IJlaBe UJiu
KUYMEHOT CTy6a, KOju Tpajy Ay>KU BpeMeHCKH Mepuo/], He Oyzie nperaeaaH
nyTeM MarHeTHe pe30HaHle, Beh TpeTupaH opeheHUM MeIUKaMeHTHUMa Y
[MJ/bY CMakbema 60JI0Ba, 2 KACHHU]je Ce UCIIOCTAaBH /ia Cy 60JIOBU MocJjeulia
TyMoOpa KOjH [ja je OTKPUBEH Yy paHoj a3y, Kaja je u Tpebaso KOPUCTUTHU
MarHeTHY pe30HaHIy, YCIENIHO O1 Ce JIEYHO, IUPEKTHO O AOLIJIO 10 KpIleHha
HOpMe 0 UJbY IPUMelhUBaba 0BOI MEIMLIMHCKOT CPE/ICTBA, a TO je OTKPUBaHe
60J1eCTU MJIM 060/beHA Y BbHUX0BOj paHoj ¢a3u. Kao nmocsieguia Kpiiewha HopMe
0 LUJby YIIOTpebe MarHeTHe pe30HaHLie, MorJia 6 ce jaBUTU MaTepHjajiHa U
HeMaTepHjaJiHa IITETA, KAKOo 3a MalUjeHTa, TAKO U 3a HeroBe CPOJHUKE.

4.Ha4yeso ,cBe UJIM HULITA" UJIK HA4YeJIo ,U3ry6/beHe maHce"

Y BehuHU npaBHUX CUCTEeMA, KAKO KOHTUHEHTAJIHO-eBPOINCKHUX, TAKO U OHUX
common law-a, CyZi0BY Cy NPUJMKOM OJJIy4YHBamka O TY>K6EHUM 3aXTeBUMa
nalyjeHara, CBe 0 y CKOpHUje BpeMe, IpUMemhUBaJId IPUHIUII c8e U/U HUWMa.
CymThHa OBOT IpHHIUIA OIJIe/ia Ce Y TOMe Jia NalijeHT Jo6uja Uv NOTIYHO
obemTehemwe uau He 06Uja HUIITA, Y 3aBUCHOCTHU O/ TOTa /ia JIM je y3po4yHa
Be3a JokKa3aHa uiu He (Pagumuh, 1998: 245). Ako ce 6JsiMkKe aHaJIU3Upa
0Baj NPUHIUI, MOXe Ce 3aKJ/bYUUTH Jia c8e 3HA4M Jla 3[JpaBCTBEHU paJHUK/
3/ipaBCTBEHA YCTAHOBA MOpaA JIATUTH MyHY HAKHAAY WITETE U IOPes YU eHULe
Jla y3po4Ha Be3a HUje CUTYPHA, a HUWma ja nauujeHT Hehe 106U TH HUKAKBY
HaKHaJy IITeTe YIPKOC YHEEHULH Jia je TI0CTOojasa Ipelika 3/ipaBCTBEHOT
pagnuka (Kmapuh, 2011: 144; Hukmwuh, 2008: 284). 3a narnujeHTa He NOCTOjU
MOryhHOCT /1a Cce M03MBa Ha Ca3Halba MeAUIMHCKE HayKe y CKJIaJy ca KojuMa je
UIlaK UMao oZipeheHy aHCY 3a 03/IpaBJ/belbe, a KOja je YHUILITeHa ycJie/ IpellKe
3/IpaBCTBEHOT Pa/IHMKA, HUTH NOCTOjH MOI'YhHOCT /1a 3aXTeBa HAKHAAY LITETE
KOja 61 6uJ1a cpa3MepHa U3Try6JbeHoj maHcH (Pagumuh, 1998: 245).

HecaBpiieHoCT NpUHIIUNA c8e U1U HUWMA U3POAHUIIA je ToTpeby 3a MpoHaJIa-
»KeHeM MPUHIUIA KOjUM OU Ce yCIIOCTaBUJ/a PAaBHOTEXA ¥ 3alITUTU HHTEpPeca
usMmeby 3paBcTBeHUX paJlHUKA/3[paBCTBEHUX yCTAaHOBA W MaljUjeHaTa.
dpaHuyCcKa cyAcKa IIpaKca je pellere OBOT IpobJseMa NOTPaXKuJa y meopuju
usz2ybeeHe wiaHce.!* lipema 0BOj TeOpHjU, YKOJIUKO CY/J YCTAHOBH /ia je MalujeHT

11 Cunyyaj o KOT je modyeJsia LIMPOKa NpUMeHa meopuje uzzyb,/oeHe waHce onurpao ce 1965.
rofiMHe Ka/ia je 3/ipaBCTBEHU PaJJHUK I0YUHUO IPEIIKY IPUIUKOM AUjarHo3e HaJ, AeTeTOM,
Koje je ocTaJsio ocakaheHo, 1a je CyZ IOHeO OJJIYKY Z1a 3/|paBCTBEHHU PAJHUK IIJIaATH HAKHAAY
uteTe 360r U3ry6JbeHe IaHCe 3a U3Jedeme. Cass. le civ,, Dec. 14, 1965, Bull. civ. I, No. 707;
JCP G, 1966, 11, 14753. HaBeneHo npeMa (G'Sell-Macrez, 2011: 1114).
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360r rpellke 3/ipaBCTBEHOT paJHUKA U3ry6ro oApeheHy laHCY /a ce U3Jedy,
O/lTHOCHO OJIp>KU y KMBOTY, 3JpaBCTBEHM paJHUK he AyroBaTH HaKHaAy
HITETE CPAa3MepPHO CBOM JIONPUHOCY Yy KbeHOM Npoy3pokoBamwy (Taylor: 2010,
83; G'Sell-Macrez, 2011: 1114). Cyx he gocyauTtu fesuMudHo oGemTeheme,
Y HopeJ YMibeHUIle /la Y3pOUHa Be3a HUje CUT'YPHA, YKOJUKO YCTAaHOBH /ia
rpelika 3/JpaBCTBEHOr paJlHUKa HUje OuJia 6e3 yTHUIlaja Ha HapyllaBame
3apaBJsba nanujenTa (Taylor: 2010, 83). OfHOCHO, Cy/Jl MOXe JOHETHU CYACKY
0Zl/IyKy KOjoM he orsiacMTH JjaBaoua 3/paBCTBeHe ycJayre o4rOBOPHUM Ha
OCHOBY I'yOUTKa lIaHCe NMalKjeHTa 3a 03/ipaBJ/belbe UJIU NPeXUB/baBakbe U y
oxpeheHUM OKOJIHOCTHMA KaJia MAlUjeHT HUje y CTamy Aa JoKaXKe IOCTOjammbe
y3pouHe Be3e (Taylor: 2010, 84).

CywITuHy meopuje u3zybsmeHe waHce npectaBuhemMo Ha ciaesehu HauuH: ako
O0u HIp. NAlUjeHT, Aa 3/[paBCTBEHHU PaJiHUK HHUje HAlpaBHUO rPeLIKy, UMao
30% maHce Jja ce U3JIeUYH UJIM [a OCTaHe ¥ )KUBOTY, y o6uMy oz 30% uMao 6u
Y IPaBO HAa HAKHAJy UITETe, OJJTHOCHO y CJy4Yajy CMPTU HerOBHU CPOJHHUIIU
(ciuunHo. Pagumwuh, 1998: 245; Knapuh, 2011: 144; liBeTkoBuh, 2011: 491).12
M3 HaBeZleHOT ce BU/M Jla MANMjeHT He A00HMja MOTHYHY HaKHAAy LITETeE,
Beh HakHaJy Koja je NponoploHaJHA BEJUYNHU LIAHCE 32 03/1paBJ/beHe
WJIY TIPeXXUBJbaBakbe, a KOjy 61 ManujeHT, BepOBAaTHO, UMAo Ja 3[paBCTBEHU
paJiHUK HUje HanpaBuo rpemky (Taylor: 2010, 84; Pagumuh, 2010: 50; G’Sell-
Macrez, 2011: 1114). MehyTum, fa 6 cy/, JOHEO OBAKBY OJJIYKY, OH MOpa GUTH
CUT'ypaH /ia je NOCTOojajla UCTUHCKA LIaHCa MaljMjeHTa 3a 03/[paB/beheM HJIU
peXXUBJ/baBakkheM, a KOja je YHUILITEHA yCJe/[| TPeliKe 3[paBCTBEHOT paJJHUKA
(Taylor: 2010, 84).

Teopuja uszyb,meHe waHce Huje npuxBaheHa o/l cTpaHe HEMayKe Cy/ICKe TpaKce.
Wnak, y HoBUje BpeMe, 110jaBJbyjy Ce PaJlOBU y CTPY4YHOj JIUTepaTypHu KOju
ce 3aJ1axy 3a weHy npumeny (Kmapuh, 2011: 144). MehyTumMm, kao mro cMo
Y BUJleJIM, HEMauKa Cy/CcKa Ipakca je pa3BuJa Apyre oJaKIlMle KojuMa ce
HNaLUjeHTH MOTY CIAYKUTH Y [IM/by yTBphUBamwa y3pouHe Be3e. Ca [pyre CTpaHe,
Teopuja u3zybseeHe waHce nprvxBaheHa je o cTpaHe aMepUYKUX CY/I0Ba, a Ha
CJIMYaH HA4YHMH U 0/] CTPaHe IBAjIlapCKUX U aycTpujckux (Pagumuh, 2010: 49).
Y okBupuMa cyncke npakce CA/l, but for test, KOju CyLITUHCKU NpeACTaBJ/ba
HayeJio cge U/ HUWmMd, MoJIaKo aJii CUT'yPHO T'y6H IPpHUMaT Y OAHOCY Ha meopujy
useybsere wance (Kmapuh, 2011: 145). 3acTynHUL U meopuje u3zyb.beHe WaHce
y CA/l anoctpodupajy YubeHULY /1A Ce IyTeM e 0JMepaBa HaKHa/ja LITeTe
NpONOPLHOHAJIHO lbeHOM NIpoy3pokoBamy (Kiapuh, 2011: 145). Cnyuaj Hersko-
Vits je 6M0 MMO3HATH CJIy4aj IOBOJIOM KOjeT je IOHeTa 0JI/IyKa Koja je abupmMucaia
meopujy us2ybseHe maHce y cyackoj npakcu CA/l (Wurdeman, 2014: 604). Ca

12 TlpaBo Ha HaKHaAy LITeTe 360r yHUIITEHe IaHCe Aa TPeXUBY NalUjeHT CTHYe Ipe CMPTH,
Ia je To pasJior WITO OHO MOXKe Aa pehe 1 Ha weroBe HacsenHuke (Pagumuh, 1998: 245).
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Jipyre CTpaHe OKeaHa, eHIJIecKa CyZCcKa IpaKca He IpUXBaTa TEOPU]jY U32ybsbeHe
waMce, Majia je 6UJI0 HEKUX MOKYyIIaja Jla ce 0Baj MPUHIUN adpupMHullle KPo3
onpebene cyacke oanyke (Buau. Swain, 2010: 49). ¥ aycTpHjCKOj CYACKO]
Npakcy, KaJla NalujeHT NpeTpIU LITETY, aJlM HUje jaCHO /A JIU Ce TO LOr0JUJI0
360r opeheHux y3poka Koju ce Be3yjy 3a caM OpraHu3aM nanyjeHTa ujiu ycaes
rpelike 3/IpaBCTBEHOr paJHUKa, 06e cTpaHe he MOpaTH JleJIUTH MOCJaeaulie
HECUTYPHOCTH y3pouHe Be3e, a camuM TUM U mteTy (Koch, 2010: 125).

W nopej ynmeHuIe fa TocToje oipeheHe Temkohe oko yTBphuBama mpoleHTa
n3ry6J/beHe IIaHCe, a CAMUM TUM U BUCHHE HAKHA/Ie LITeTe, MPUHIUI U320 /beHe
WaHce NPaBUYHU]H je 0] IPUHLIMIA C8e U/U HUWMA, T1a T'a 3aTO NMpeJia’keMo
Kao pelllerbe U 3a CYJCKY MPaKCy Y OKBUpPHUMa MpaBHOT nopeTka Pemy6snke
Cpb6uje. Haume, ca jesjHe cTpaHe, cpa3Mepa u3Mehy cTerneHa 0J[TOBOPHOCTHU U
BHUCHHe HaKHa/Jle IITeTe y BeJIMKOj MEPU NTOMakKe MalMjeHTUMA Jla CaBJIaAajy
Telllkohe Be3aHe 3a JJOKa3UBakbe y3pOUHe Be3e, a ca ipyre CTpaHe, 3/ipaBCTBEHU
paAHUIM/31paBCTBEHE YCTAaHOBe He onTepehyjy ce MOTNyHOM HaKHAaA0M
mrteTe (Mcto. Pagumuh, 2010: 50).

5. HempeKHHOCT y3pO4He Be3e

JenHO 0O/ 3aHMMJbUBHjUX NHUTakA ¥ Be3U ca 0ATOBOpPHOIIhy 3/[paBCTBEHUX
paZHUKa/3ApaBCTBEHUX yCTAHOBA je U MUTakbe MPeKu1a y3pouHe Be3se. [lomTo
y3pouHa Be3a usMehy rpemike 3ipaBcTBeHOr paJJHUKA U IITETE NalKjeHTa Mopa
OUTH HEMIPEKUHYTA, ONPaBJaHO Ce MOXKe TOCTABUTH MMUTAabE Ja JIU Y CAYYajy
Ka/Jla HAKOH TpelIKe jeJHOT 3paBCTBEHOT paJiHUKA yCJaeU rpeliKa gpyror
3/IpaBCTBEHOT pa/HUKA /0/1a3H /10 MPeKH/a Y3pouHe Be3e U KO 0/iroBapa 3a
NpUYUILEHY LUTETY?

[Ipema cTaHoBUIITY HeMaukor CaBe3HOT Cy/a, 10 TPeKK1a y3pOoUuHe Be3e, Kao U
J10 OITOBOPHOCTH JIPYTOTr 3/IpaBCTBEHOT Pa/IHUKA, 10J1a31 CAMO Yy OHOM CJIy4ajy
Ka/lajeipyru3paBCTBEHU PA/IHUK IOCTYIIA0 ,IPOTUB CBUX JIEKAPCKUX ITPaBUJIa
M MCKYCTBA", 0/JHOCHO Ka/ia je IPYTH 3/ipaBCTBEHU PA/IHUK Y ,HEOOUYHO BUCOKO]
MepHU 3aHeMapHuo 3aXTeBe CaBECHOT JIEKapCKOT MOCTYNKA" U/, TpelU3Huje
peveHo, aKo je IpyTH 3/ipaBCTBEHH PaJJHUK NOYHUHUO 2py6y JeKapCKy rpeuky.'?
Ha ocHOBY HaBe/ieHOT MOXe Ce 3aKJbYUUTH Jla HeMa NPeKu/ja Y3pouHe Be3e
YKOJIMKO je U IPBU 3/ipaBCTBEHU PaJJHUK OUYMHHUO IpyOy JIEKAPCKY LITETY,
na he o6a 3/jpaBCTBeHa palHUKA, ¥ TOM CJIy4ajy, IYTOBaTH HaKHA/y IITETE.
HcTo, yKOJIMKO je HaKOH TI'pellKe je/JHOT 3/[paBCTBEHOT paJlHUKA ycjaeausa
rpellka Jpyror 3/|paBCTBEHOT paJiHUKa Koja ce MOTKpaJia Kao mocJjeauia
HeJI0BOJbHE NMajKkibe (JIaKIla Ipellika), HeMa NpeKu/ja aJleKBaTHe Y3pOYyHe Be3e,

13 Tlpecyna CaBe3Hor BpxoBHOT cyza Hemauke, o 20. 09. 1988, Medizinrecht 2/1989, 78-81,
HaBeJeHo npeMa (Paguuuh, 2007: 104).
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na o6a 3ZipaBCTBEHA pa/lHUKa OIr0Bapajy 3a Npoy3pOKOBaHY MITETY (CJAUYHO.
Kunapuh, 2011: 146).

CacBuM gpyraduja cuTyaluja je y cayd4ajy Kaja ABa UJIM BUILe 3PaBCTBEHUX
paJiHMKa HallpaBe I'PellKy, a paJuIu Cy CHMYJITAHO U 3aje JHUUKU. 3paBCTBEHU
paJHUL Y 0JIrOBapajy COJMAPHO YKOJIHUKO CY LITETY HPOY3pPOKOBaJIH 3ajejHO. ™
Takobe, 3jpaBCTBeHU paJHUILIM OJrOBApajy COMULAPHO U Y CAy4ajy Kaja cy
NPOY3pPOKOBAJIM LITETY NALMjeHTY pasiehy He3aBHCHO jelaH Of APYTOT, aKO ce
He MOTYy YTBPAWUTH HUXOBH y/ieJIH y IPOYy3pOKOBaHOj ITETH.!® 31paBcTBEHU
pajHULM O rOBapajy COMUAAPHO U Y CAy4ajy KaZla je HeCYMIbUBO /1A je IITETY
IPOYy3pPOKOBA0 HEKO OJ1 [iBa UJIM BHILE 3/JpaBCTBEHUX paJiHUKA, KOjU CYy Ha
oApeheHU HauMH MehycoOHO NMOBe3aHU, aJiM CE HE MOXKe YTBPAUTH KO je 0],
HBUX HITETY NTPOYy3pOKOBao.'* KosiMko U3HOCH yie0 CBAKOT 0J] 3/IpAaBCTBEHUX
pajiHMKa y IPOY3pOKOBaY IITETE CYA oApehyje c 063MpOM Ha TEKUHY FbUXOBE
KpUBHIE, Ka0 U Ha TEeXUHY MocJeJUlia Koje Cy TPOUCTEKJIE U3 JleJI0Babha
3/IpaBCTBEeHUX paJiHUKa.” AKko je HeMoryhe yTBpAUTH y/eJe 34paBCTBEHUX
paZiHUKa, Ha CBAKOra oJ] kbUX Na/ja je/JHAK ZIe0, 0CUM aKO TPaBUYHOCT 3aXTeBa
Jla ce Y KOHKPETHOM CJ1y4ajy ZloHece Jpyraduja oaayka.t®

Y eHIJIECKOj CYACKOj TPAKCH, MOCTABUJIO Ce TUTAaE Jla JIU MalUjeHT CBOjUM
MOHAallakeM MOXe NMPEeKHHYTHU y3pouHy Be3dy? [loHamamwe nmanujeHTta he
JIOBECTHU 10 TIPEKH/Ia Y3pOUHe Be3e YKOJIUKO je MallhjeHT 6U0 CBeCTaH CBOT
YHHA U BberoBUX MOCJAeAULA, 1a YNH HUje IPUMEPEH U J1a Ce U3JIaXKe PU3UKY
o/l ITETE, /1a je YMH 06aBHO CBECHO A He IOJ| yTUIlajeM NMPUTHUCKA, Kao U Ja
HUje 6UJI0 OKOJIHOCTH Koje 6U My cMamwuJie MoryhHocT us6opa (Grubb, 2004:
462, HaBeseHo npema Kuapuh, 2011: 147). UcTo, MOKe ce MOCTAaBUTH MUTAKE
Jla 11 ofibUjarbe TpeTMaHa O/ CTpaHe MallUjeHTa, a HAKOH NMOYHbeHe TpellKe
3/IpaBCTBEHOT PaJHUKA, MOXe JIOBECTH |0 IPEKHAA Y3POUuHe Be3de? YKOJIUKO
nalujeHT obuje a/bu TpeTMaH, Makap To 6UJI0 Hepa3yMHO U UPAL{MOHAJHO, He
npekupa y3pouny Besy (Grubb, 2004: 462, HaBeieHo npema Kuapuh, 2011: 147).
YKOJIMKO NalLUjeHT MOXe OJJ0UTH MPEeAJIOXKEHY MeIUIUHCKY UHTEPBEHII U]y,
YTOJIMKO IIPe MOKe O6UTH MeJUIIMHCKY UHTEPBEHIIH]Y KOjoM 61 Ce OTKJIOHHJIa
rpelika 3/jpaBCcTBeHOr pagHuKa (ucto. Kmapuh, 2011: 147).

14 Yan.206, ct.1300.
15 Ya. 206, cT. 3 300.
16 Y. 206, cT. 4 300.
17 Ya. 208, cT. 2 300.
18 Yu. 208, cT. 3 300.

19 Bupgwu 4. 15-19 3akona o npaBumMa nayujenara - 30111, Ca. eaacHuk PC, 6p. 45/2013 u
25/2019 - fp. 3aK0H)
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[Ipekuj y3poyHe Be3e IOHAllakeM I[allUjeHTa He Tpeba MelaTu ca
JOIIPUHOCOM IallhjeHTa y NPOy3pOKOBawy BJacTUTe mTeTe. [lanujeHT je
Jly>KaH Jla IpU OCTBapUBamwy 3/IpaBCTBEHE 3aLUTHUTE: aKTUBHO YUeCTBYyje y
3alITUTH, OUyBaby U yHanpehewy cBOr 3/ipaB/ba; 1a y MOTIYHOCTH U UCTUHUTO
nHdopMHUIlIe HAJJIEKHOT 3/]paBCTBEHOT paJiHUKaA, OJHOCHO 3/1paBCTBEHOT
capa/lHMKa O CBOM 3/1paBCTBEHOM CTalby; Ja Ce NpUJAp)KaBa ynyTcTaBa U
npeay3rMa Mepe pONKCcaHe 0J CTpaHe Ha/JIeXKHOT 3/JpaBCTBEHOT PaJHUKA,
OJIHOCHO 3/IpaBCTBEHOT capajHuka.?’ [lalyjeHT CBOjUM MOHAIIAkbEM MOXKe
JIOIPUHETH HAaCTaHKY IUTEeTe UJIH, LITAaBHUILE, MOXE Ce Y3eTH [J1a je HeroBo
MOHAallake UCK/bYYHBU Y3POK IUTETE YKOJUKO He MOLITYyje CBoje ob6aBe3e U
THMe NPOy3pOoKyje MTeTY Mo cBoje 3/paBsbe (Kaapuh, 2011: 147). YKoIUKO
nayujeHT CBOjUM NOHAllakeM JONpUHeCe a luTeTa HacTaHe UJIU a 6ye Beha
Hero 1To 61 MHave 61JIa, UMa TPaBO CaMo Ha Cpa3MePHO CMakbeHy HaKHay.?!

6. 3aKk/by4yak

YTBphuBame y3poyHe Be3e y OKBUPHMa 3/ipaBCTBEHe /1eJJaTHOCTH je 0c06eHO
yIpaBo 360r YMbeHULe /la BeJIMKU 6poj pakTopa MoxkKe YTULIATH Ha HAaCTaHaK
ucTe nocjaenune. Pagu npoHasakemwa npaBor y3pokKa 3a IITeTY KOjy IpeTpnu
nalyjeHT, CyZl0BU Ce KOPUCTe pa3JIMYMTHUM TeopHjaMa 0 Y3pPO4YHOj Be3u Mehy
KOjuMa IpeoBJiaZlaBa Teopuja 0 adekeamHoj y3apouHocmu. Unak, HUjeHA O
TeopHuja 0 y3pO4HOj Be3U He MOXke JaTH OATOBOp Ha CBa IMTamwa Koja ce Mory
jaBUTH MOBOJIOM YTBphUBama y3po4yHe Be3de y MeAULIMHU. Kako 61 ce 1060/bI1a0
[I0JIOXaj MalldjeHaTa NMOBOJOM YTBphuBamwa y3podyHe Be3e, Y OKBHpHMA
pa3/IM4YUTUX IPaBHUX IOPe/laKa, yBeJleHe Cy oZpeheHe osaKklINIle 3a AllUjeHTe,
noyeB o/ NpebalBama TepeTa J0Ka31MBakba Y3pOUuHe Be3e ca aljdjeHaTa Ha
3/lpaBCTBeHe paJiHUKe, [1a CBe /10 IPUHIUNA 0 uU32ybsbeHoj waHcu. Y nopef,
YlbeHHUIle 1a HUje CaBplleH, jep nocToje oApeheHe Temkohe oko yTBphrBamwa
NpoLeHTa U3ryb/beHe LIaHCe, a CAMUM TUM U BUCHHe HaKHa/le LITeTe, IPUHLUI
us2yb/beHe waHce NpernopyvyyjeMo 3a Hallly CyAiCKY TPaKcy, jep Yy BeJIMKOj MepHy
NoMaxke NalljeHTUMa Jia caBJya/iajy Tellkohe OKo JoKa3MBakbha Y3poUuHe Be3e, a
ca/ipyre cTpaHe, 3/JpaBCTBEHU paJHULIU/3/IpaBCTBEeHe yCTAHOBe He onTepehyjy
ce IOTIYHOM HaKHAaJOM LITeTe.
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CAUSATION AS A CONDITION FOR LIABILITY OF MEDICAL EMPLOYEES

Summary

In order to hold a health care worker or a health care institution liable for damage
caused to the patient, it is necessary to determine the causation as one of the per-
manent conditions for establishing liability. The causation issue is one of the central
and most difficult issues in determining liability of health workers or health care
institutions for damage. In effect, it is a matter of estimating whether the patient’s
poor condition is a result of a medical error rather than a natural outcome of a
disease or a treatment itself. Considering the fact that every patient is different
and has a different response to various diseases, medical treatment, and the use
of medicines and medical devices, it is impossible to conclude with certainty the
real cause of the deterioration of the treated illness in a specific case, or the cause
of emergence of a new one, or why the body has suffered damage or why the pati-
ent died. Regardless of all the problems arising in determining causation in court
proceedings, the task of the judges is to establish the existence or non-existence of
causation in a specific case, depending on the independent judicial assessment of
relevant facts. The subject matter of this paper is the problem of determining causa-
tion as the condition for establishing liability of health care workers and/or health
care institutions for damage, both in Serbian legislation and in comparative law.

Key words: causation, medical error, medical devices.
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Onure U KOHKpeTHe MpaBHe JUCLUIIMHE ca
KpaTKHM OCBPTOM Ha YBOJ, y IPaBo

1.¥YBog,

Hayka ce yo6uuajeHo geduHHIlIe KAa0 CKYINl CUCTEMATU30BAaHOT Cas3Hamka
0 mojaBaMa M Be3aMa y CBeTY, 10 KOjUX Ce Jl0Jla3u NpUMeHOM ofpeheHux
MeToga. Toma JKuBaHoBuh ofpehyje HayKy Kao ,cucTeM odpeheHux mojMmoBa“
(cTaTHYKM 0jaM HAYKe) U Kao ,KoopAduHayujy v cybopouHayujy (kaacugukayujy)
o[ tbe 06pa30BaHUX hojmosa 0 odpeheHum gpeHoMeHuma" (JUHAMUYKH T0ja
Hayke)“ (?KuBaHoBuh, 1921: 7). ,Ilopes cucTeMaTUYHOCTH 3Haha, IpeIMETHE
ofpeheHOCTH, METO/I0JIOIIKE YCMEPEHOCTH, HAYKy KapaKTepulle joul U
06jekTUBHOCT U KpuTU4YHOCT" ([lomoBuh, 2002: 8). O ABeMa BpcTaMa EHTUTETA,
mojaBaMa U Be3aMa, HayKa Jaje iBe BPCTe ca3Hama. JeJHO CYy MOjMOBU Kao
casHama o0 nojaBama. [10jMOBM Cy CKYNOBH CMUCJIEHUX OZipeJi0M O CYIITUHU U
HajBa)XHUjUM 00eJieKjuMa cBake nojase. ,OHU MOTY /1a 6yy OCHOBHH, OIIITH,
NO0Ce6HU U NojeIMHAYHMU, aJIU Ce CaMO OCHOBHUM U OMIUTHM I10jMOBUMaA ONUCYjY
IJIaBHU KBaJIUTETH Jip>KaBe U paBa“ (Mutposuh, 2004: 4). [lojMoBU cy ca3Haba
0 1ojaBaMa MaTepHjaJIHOT UJIU IYXOBHOT CBETA, y3eTUM U30JI0BAHO, U Yy TOJIUKO
Cy OHU CTaTUYKH. Hip., mojam uieje kao (c)TBapu JyXOBHOT KapakTepa. Jlpyru
BU/], Ca3Haka Cy 3aKOHHU Kao OHa (ca3Hamwa) 0 Be3aMa, 0/JHOCHO 3aKOHUTOCTHUMA.
Ebuma ce uspaxaBajy ,CBe Be3e IPaBUJHOCTU U3MeDy M0jaBa, U TO Y paCoOHY
o/ IPUPOJHUX 3aKOHA, IPEKO 3aKOHA BepoBaTHOhe, CBe [0 TEHAEHLIUjCKUX
npaBuaHocTu” (MutpoBuh, 2004: 4). 3akoHHM Ccy ca3Hamwa O IojaBaMa
nocMaTpaHUM y Mehyco6HOj TOBE3aHOCTH U YTOJUKO JUHAMHUUKH.

CBe mnojaBe y CBeTYy JeJie ca Ha peaJiHe U HJeaJsiHe. ,PeasHo nocrojame je uau
MOCTOjalbe CaMO y BpeMEHY WJIM U y BpeMeHy U npocTtopy” (Jlykuh, 1992:
45). Y BpeMeHy NOCTOje caMo NICUXHUYE M0jaBe Koje TPajy U3BECHO BpeMe Ma
HecTajy. OHe HUCY MaTepUjaJiHe, IPOCTOpHe. MaTepujasiHe MojaBe MaK NOCToje
U y npocTopy. UaeasHO nocTojame je MOCTOjakbe BaH BpeMeHa U PoCTopa.
Kako ce nmoj ujeaJHUM 0GUYHO Mopa3dyMeBa caBpiieHo, Pagomup Jlykuh
npejJja)e TEPMUH U/ieesHe N0jaBe: M jeesiHO ocTojame je ,4UCTO" IOCTojambe
(BaH BpeMeHa U IPOCTOPA) HU/leja, OJJH. eBEHTYaJTHO APYTUX npeaMeTa. Tunudax
NpUMep CYy MUCJIU KOje caZip K1 Hallla ICKXa, Koje 4oBek ,Mucaun” (Jlykuh, 1992:
46). U nasme: ,UeesHe nojaBe Mory 6UTH ca3HaTe U GopMyJsIMCcaHe 1a Tako U
npeAcTaB/beHe 3HALMMA, je3UKOM MJIM KOjUM APYTMM CUCTEMOM 3HaKoBa. Y
3HALlMMa Kao Uy naMhemy OHe MOCTOje BUPTYeJIHO Kao Moryhe aid oaT/ie MOT'y
npehu y akTUBHY CBECT OllaXkakheM HUJIU TyMayeweM 3HaKoBa WU cehamweM ako
nocTtoje y namhemwy. MehyTuM, To HUIITA He MEHA BbUXOBY U/I€€JIHY CYIITUHY
Y ujeesiHO nocTojame” (Jlykuh, 1992: 46).
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Jlp>kaBa ¥ MpaBo MOCTOje peasiHo, y TPOCTOPY U BpeMeHY. AJIM TO HUje jeIUHU
BU/JI FbeT'OBOT II0CTOjarba. HauMe, 0BU eHTUTETH OCTOje U ,UdeasiHo (8upmyesHo)
M3BaH QU3UYKOT IPOCTOPA U BpEMEHA Kao CKY I YUCTHUX UJieja U BPEJHOCTH, U
akmyeJiHo, CaMO Y BpeMeHY, Kao caZip>Kaju CBeCTH, ICUXUYKH NPOLeCH, Takohe
JleJJoOTBOpHO yTuuyhu Ha cTBapHoCcT” (MuTpoBuh, 2007: 20).

Hucy cBu nojMoBHU Koje Aajy mpaBHe HayKe jefHaKor kBaJjuTeTa. Kaja ce
OrpaHUYMMO Ha Haj3HA4YajHHUje NI0jMOBe, I0jMOBE U3 KOjUX Ce CacTOju IpaBHaA
HOpMa, MOKeMO 3alla3uTH JBe lbUX0Be BPCTE. ,JeIHU CY 0OUYHH, Tj. HENpasHU
MOjMOBH, KOjU MOry 6GUTH OUJIO U3 OOGMYHOT KHWBOTA, OUJIO U3 MOjeJJUHUX
Crelyjaanu30BaHUX 06J1aCTH — CTPYYHH, HAYYHHU [10jMOBHU U CJ1. JlpyTH cy hpasHu
[I0jMOBH, Noce6Ha TBOpPeBUHa NpaBa. OHU M3parkaBajy NpaBHe N0jaBe U lbUMa
ce noctojeha CTBapHOCT, U3paXkeHa HeIpaBHUM I10jMOBUMA, Koje MPaBHUK
y31UMa BaH IpaBa, peobparkaBa y NpaBHY CTBAPHOCT UJIM joj ce loJjaje mocebaH
cyioj npaBHe cTBapHocTH (JIlykuh, 1983: 205). Pag6pyx passiukyje Takohe
JBe BpPCTe I0jMOBA. JeJHO Cy IPAaBHO peJIeBAHTHHU IIOJMOBH Kao ,II0jMOBU OJ
KOjUX Cy cacTaBJ/beHH MPABHU MPOIUCH, TOCEOHO TOjMOBH KOjH Ce M10jaB/bY]jy Y
NpaBHUM YMbeHUYHUM CTalbMMa 3aKOHCKU NpeABUheHOr U pasjalibaBajy ce
TyMadereM... Ha IPYTroj CTPaHU Cy KOHCTPYKTHUBHU U CUCTEMATCKH [10jMOBH,
nomohy Kojux oBJlailaBaMO HOPMAaTUBHOM CaJAP>KMHOM NPAaBHOT NPONKCa, TO
cy ,hpasu npasHu nojmosu” (Radbruh, 1980: 151).

HecnopHo je najegHy o Hajpa3rpaHaTHjUX lieMa IPaBHUX [10jMOBa AyTyjeMO
Tomu XKuBaHoBuhy.
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HajBuinm, OCHOBHH

NPABHHA NOjMOBH

A) Hajsmmm pogan
0jaM 3a IpaBHE rpaHe
- IpaBo

B) OcHOBH n0ojMOBH
PA3HHX CHENHjaJTHHX
IPABHHEX HAYKA

- cy6jeKTHBHO mpaBo
- IpaBHa TY)KHOCT

- paBHHU cyGjexT

- pazma (ynxumja)

- HENpaBo (JeIMKT)

- IPEKPIIMIIAL] IPaBa
- IpaBHa CaHKIHja

- cyko0 3aKoHa H3
Pa3HMX TpaHa Ipasa

2.Ilojam 1 BpCcTe NpaBHUX HayKa

[locToju BesiMKa AMXOTOMHUja CBUX HayKa Ha IpUpoJHe U ApywTBeHe. [[pupoane
Hayke ce 6aBe NPUPOJHUM I0jaBaMa U 3aKOHUTOCTHUMA, a Kao erseMIljiapu ce
MOTY HaBeCTH 6M0JI0rHja, MaTeMaTHKa, pu3uka UTA. IpyliTBeHe HayKe ce 6aBe
M3y4YaBakeM JIpyLUITBA U TO Cy HIIP. COLJMOJIOTHja, KA0 HAjONIITH]ja APy LITBEHA
HayKa, 3aTUM €KOHOMCKe, IOJIMTU4YKe HayKe UTA. Ty cllaZiajy ¥ IpaBHe HayKe.
[IpaBHe HayKe, 3ajeJHO Cca MOJIMTUYKUM HayKaMa, IpeACcTaB/bajy HajcTapuje
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B) ITocpexHd OCHOBHH IPABHA
NOjMOBH

I Ilocpeand OCHOBHH OPABHA
NOjMOBH 3a rpaHe OpaBa

- IPYBATHO IIPaBo

- jaBHO IIpaBo

- IIPOLIECHO NIPaBO

- IPMBATHO JICTMKTHO NPAaBO

- jJABHO NEMMKTHO NPABO

II ITocpenns OCHOBHH IPaBHH
NOjMOBH 32 OCHOBHE IIOjMOBE
CHeNMjATHAX NPABHUX HAYKA
- IPHBATHO CyGjeKTHBHO IIPaBO
- IPUBATHO IIPaBHH CY6jeKT

- jaBHO Cy0jEKTHBHO IIPaBO

- jaBHO TIpaBHM Cy6jexT

- jaBHO IIpaBHA TYKHOCT

- jaBHO IpaBHA pajkHa

- IIPOLIECHH CyOjeKT

- IIPOLIECHA Pajbha

- IPUBATHH ACIUKT

- IPEKPIIAIAL NPUBATHOT IIPaBa
- IPUBATHO JE/IMKTHA IPAaBHA
CaHKumja

- jaABHO IIPaBHY JEJTHKT

- IIPEKPIIIIAL jABHOT [paBa

- jABHO IpaBHa J€/MKTHA IPaBHA
CaHKIHja

IIT Mocpenay OCHOBHA NPaBHA
nojMoOBH 3a cykoGe 3axoHa

- IPUBATHO IIPABHH CYKOG 3aK0oHa
- jaBHO IpaBHY CyK00 3aKoHa

- IPOIIECHO IIPABHHM CYKOG 3aKOHa
- IPMBATHO JICJIMKTHH CYK0G
3aKOHA

- jaBHO JIeMKTHY CYK0G 3aK0HA
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JpyuTBeHe HayKe. [locToj6rHa MOJIUTUYKE HayKe je aHTHUYKa ['puka, a npaBHe
HayKe cTapu Pum.

[IpegMeT npoydyaBaka IpaBHUX HayKa jecy IpaBo aJju U Jip>kaBa, 6yayhu aa
u3Mely BUX IOCTOjU TeCHa NOBe3aHOCT. To HAarOHU NojeiMHe TpaBHe MHUCLe Aa
roBOpe 0 je JUHCTBEHO] AP>KaBHO-NIPAaBHOj I10jaBH. ,/Ip>KaBHONIpAaBHHU IOPeAaK je
JMjaJIeKTUYKO jeJMHCTBO iBe KOMILJIeTapHe COliujaHe TBOPEBHUHE — OCHOBHE
WJIM IPUMapHe opraHu3aliyje U UCTO TAKBOT HOPMAaTUBHOT NOpPeTKa CTBOPEHUX
yHyTap rjo6ajHor ApyTsa. To jeAMHCTBO NpOMU3UIa31d U3 MaKCUMaJHOT
NOBe3MBakba 0BUX TBOPEBUHA, aJld IPUTOM 06e 3a/ip>kaBajy NoCeOHOCT UJIH,
TayHHje, cieluGUYHOCT CBOje ersucteHuje’ (Bpauap, 1965: 46).

Y npaBHOj HayIU HUje YCTAaHOBJ/bEHO, KA0 U3BECHO W OMIITe NpuxBaheHo,
IITA je MPaBo. Y3pOIlM OBAKBOT CTaka HaJjla3e ce ,y CJ0KEHOCTH I0jaBe Koja
ce neduHulIe, 3aTUM Y PAa3/IMUUTHUM CXBaTawkbUMa CYLITHUHE N0jaBe Koja ce
Ha3WBa MIPaBOM a K0ja MOTHUYY O/ APYTadyrjuX OHTOJIOMKNX U METOJOTOLIKUX
NpeTNOCTAaBKU pacyhuBama U, Haj3a, y je3MYKUM Hecllopa3yMHMa Koju 0Ty /a
npouctuuy” (Bacuh, YaBowmku, 1996: 9). [IpeTxoaHa, npocTa AePprUHULHjA
npasa IrJlacy [ia Cy TO HOpMe YHjy CaHKIUjy 06e36ehyje np>xkaBa. MehyTum,
nopeJ, HOpMaTHBHE, TPAaBO UMa U Apyre BUJO0BE, OJHOCHO cTpaHe. [IpaBo je
HM3pa3uTO BHULIeJUMeH3UOHAJHA NojaBa. UHTerpajHy TeopHjy HapOYHUTO
ynedaT/buBO U GUINTPAHCKH aHAJUTHYHO 3acTyna Hukosa Buckosuh: , IIpaBo
je jeAaH 0GJIMK APYLITBEHOT MOpeTKa UJIU je AUHCTBO CTAHOBUTOT THUIIA
KOH(IMKTHUX APYyIITBEHUX OJHOCA, BpUje JHOCHUX CTAaBOBA KOjUMa ce
TaKBHU OAHOCH Olljeryjy M CUCTEMa HOPMHU KOje Ha TeMeJby BpHje JHOCHUX
cTaBOBa TaKBe oAHoce npuHyAHO ypebyjy“ (Viskovi¢, 1981: 64). [lakJe,
6apeM joll Ba EHTUTETA NOpeJ HOPMU MOpajy 6UTHU carsiejaHa KaJj ce FTOBOpHU
0 MpaBy. Je/HO Cy JPYIITBEHN OJHOCH U OZATJIe COLLMOJIOLIKY BUJ ITpaBa. 3a
IpaBo Cy UHTepeCaHTHHU KaKo IIpeJHOPMaTUBHU IPAaBHU OJHOCH, [Py LITBEHU
O/IHOCH KOje IIPaBo peryJiviie, TAKO U IpyIITBeHa QYHKIMja IPaBa, oCJIeJULe
KOje mpaBo ocTBapyje y ApywTBy. OBO Apyro je noce6HO 3HAYajHO C 063UpPOM
Jla ce Ty OTKpHBa epUKaCHOCT NpaBa.

Jpyry eHTUTET KOjU 110 IpUCTa uliaMa UHTerpaJHe Teopuje yjaasH y cacTaB
IpaBHe I0jaBe jeCy BpeJHOCTHU KOjuMa npaBo cayxku. HajsHayajHuja npaBHa
BpPEHOCT je IpaB/ia U lbeH ,caTeNUT" paBU4yHOCT. [lo Pasbpyxy ,[IpaBo je BoJba
3anpaBgoM. [IpaBfa, MehyTuM, 3Ha4YU: CYyIUTH He BoAehH pauyyHa 0 IMYHOCTH,
MepUTH cBe UCTUM MepuyioM” (Radbruh, 1980: 266). [I[paBUYHOCT je mak npaBja
njeIMHAYHOT cay4aja. “Mamep ujaHanpaBUYHOCT 3HAYU C80jcMBO TPaBHE
HOpMe, /Z1a CBOjOM LIMPHUHOM oMoryhaBa y nNpuMeHY, Ja ce y3My Yy 063up
0cobeHocmu mMa koe nojeduHayHoz cay4vaja (gakJe, UHAUBUAYaANIU3aLd]jy).
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® o pmMaaHaUpPaBUYHOCT je pelllaBakbe M0OjeJUHOT 0 CJyyajeBa 3aKOHOM
obyxBaheHUX y fyxy mamepuje (,1Jeje", MaTepHjaIHOT IPUHIIMIIA) TPaBa, a He
[I0 CAaMOM 3aKOHY, Ka/Jj 0Baj 8aHpedHy 0COHEHOCT TOT cJyyaja IpeMa 0CTaJauM
BbUMe 06yxBaheHUM HUje UM HUje MOTao Y3eTU Y 003Up, Te ce y MOorJIeAy Hbera
nojaBJbyje 3aKOHOJaBHO HenlpaBeZaH" (dKuanoBuh, 1959: 681). [lopea npase,
npaBoM Tpeba ia ce oCTBape U pyre BpeHOCTH Kao LITO Cy CUTYPHOCT, MUP,
pen, co60/a, 106p0O, UCTHHA, JielloTa. BpeiHOcTHMa TpaBa ce 6aBu pusiozoduja
npaBa Kao feo onure ¢pusosoduje. BuiesrumeHsnoHaHa NpaBHa 110jaBa,
nopeJ; HopMaTHUBHE, COLIMOJIOIIKE U BpeTHOCHE AUMEH3HU]je UMa U UCTOPHjCKY,
€KOHOMCKY, NOJINTUYKY, IICUXOJIOIKY, aHTPOMOJIOWIKY... 360T Tora npaBHe
HayKe CTBapajy Be3e ca oJropapajyhum Jpyrum HayKkama.

HaxkoH oBe gurpecuje o npaBHOj ojaBu BpahaMo ce BpcTaMa NpaBHUX HayKa.
Mame-Buule, onuTe ycBOjeHa je MojeJsia NPaBHUX HayKa Ha OIIUTE, OJH.
alncTpaKTHe, O H. TEOpUjCKe U KOHKpeTHe. AICTpaKTHe IpaBHe Hay Ke U3y4aBajy
OHO LITO je OMNIUTE, 3ajeJHUYKO 3a CBe ApKaBe U paBa. HajpyuMeHTapHuja oL,
CBUX ONIUTHX IPaBHUX HAayKa je YBOJ y IpaBo, jep U3 JJlOMeHa ONuITer U3 Baja
OHO LITO je OCHOBHO, Haj0MTHUje ¥ MOYETHO, YBOJHO LITO jOj CAM Ha3UB Kaxe.

KoHKkpeTHe Ap»kaBe U paBa NpejMeT Cy U3y4yaBakba KOHKPETHO-MPAaBHUX
Hayka. OHe ce, 3aBUCHO 0/, TOra Ja JiIU Ipoy4aBajy AaHallbe, Baxkehe mpaBo
Y JlaHallkby, NocTojeny ApKaBy, UJU HEKaJlalllkbe NPaBo U APKaBy, AeJie Ha
NO3MTHUBHO-NIpaBHE U UCTOPHUjCKO-TIpaBHe. [lojeJUHY ay TOpU yBOJE pa3/IMUUTE
Ha3UBe 3a TeOpPUjCKe, Ipe cBera ¢pruo3odcke HayKe U TO3UTUBO-NIPABHY HAYKY.
Tako Pag6pyx: ,Hayke kojuma je mpegmMeT npaBo o3HauuheMo Kao HayKe 0O
npaBy, a Mehy BbHMMa Kao MpaBHY HayKy y Y»KEM CMUCJY OHY HayKy O MpaBy
Koja mpaBo o6pabhyje cienuduyHO NpaBHUM MeToaMa. Ta ofUCTUHCKA IpaBHA
HayKa, CHCTeMaTCKa, ;IorMaTcKa NpaBHa HaykKa, Moxe ce ieGUHUCATH Kao HayKa
0 06jeKMUBHOM CMUCY NO3UMUBHUX NPABHUX NOpedaka, U THUMe je OKapaKTepucaH
HeH nocebaH noJioxaj mehy octasium Haykama o npaBy“ (Radbruh, 1980: 140).

[losauTHUBHO-IpaBHe HaykKe ce 6aBe npoydaBakeM noctojeher, Baxeher,
MO3UTHUBHOT MpaBa. ,[l03MTUBHOCT nmpaBa o06e36ehyje ce moBe3uBameM C
dpacasom Koja yocTaJsoM, Ipe cBera cTBapa ,Iponuce’, a MHaye omoryhyje
Ba)Keme, a MOroToBYy NpUMeHY CTBopeHHX npaBusaa“ (Vracar, 1998: 200).
KpuTepujyM mo3UTUBHOCTU 3aBUCH O, TOTA Jla JIU Ce TOCMATpa Nnoje/ijiHa HopMa
WJIY MPaBHU MopeJiak y nesauHu. [lojerHa HopMa je Baxkeha, mO3UTUBHA aKO
je Ha MpaBOM NpPOMNUCAH HAauYUH JOHETA U HUje YKUHYTa. [IpaBHU Nopesak y
IleJIMHY je TO3UTHBAH ako ce BehrHa lberoBUX HOPMHU NIpuMemyje. Jlakie, oBzie
je kpuTepujyM edpukacHocT. Ha rimopudurkanyju no3uTUBHOL IIpaBa ce TeEMeJsbU
NpaBHU NO3UTUBHU3aM Kao Hajjaya ,cTpyja“y,06yjuln” pa3HOBPCHUX CXBAaTakkha O
npany. ,[lpaBHU no3uTuBU3aM" MMa Bullle MOTyYhux UK npyuxBaheHUX 3HaYewa:
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HpHje CBera jeJHO 2eHepuYKo 3Ha4erbe Kao olie MeTOJIOMKY TPUCTYTI PpaBHUKA
MpaBHOj IMOjaBH, 3aTUM MpU OCHOBHA Meopemcka 3Ha4yerba (HOPMAaTHUBHA,
AaHTHHOPMATHBHA U KYJTYpPaJUCTUYKA KOHIIEMNIMja NpaBa) yHyTap TOT
reHepUYKor, U Ha KPajy mpu 3Hayerba ussedeHa u3 HopMamueHe KoHyenyuje
npasa) (Viskovi¢, 1969: 608).

HcTopujcko-npaBHe Hayke ce 6aBe Npoy4yaBameM HekaJa nocrojehux npasa
U ApxaBa. ,Kao mTo ce cipoBUHA y MHAYCTPHUjU NOLABpPraBa BUIIECTPYKUM
BpcTaMa o6pajie, TaKo ce U 0CTalM NPOLIJIOCTH, Kpo3 pa3JIMuUTe Npoleaype,
Y3AMXKY 0 NYHOT UCTOpUjcKor pasyMeBamwa“ (Diltaj, 1980: 207). UcTopujcko
v3y4yaBake MOXKe GUTH Ha ONIITEM, CBeTCKOM IJIaHy, U TaZja ce pa/iu O OIILUTOj
HCTOPUjY NIpaBa U Jip>kaBe. Mory ce npoy4yaBaTH U [I0jeJUHA, HeEKaAa Baxeha
npaBa U TaZjla TOBOPUMO O MOCEOHUM MCTOPHjCKO-IPAaBHUM JUCLUIIJIIMHAMA.
TakBe cy HIIp. ycTaBHa ucTopuja Cpbuje U puMcKo npaBo. HajBa>KHUjU IOCTYNLU
UCTOPHjCKOT U3yYaBatba Cy IPOHaJIa)Kele HCTOPHjCKOT T0BO/la 3aK0Ha (occasio
legis) u uctpakuBamwe MaTepHjainja, JOKyMeHaTa KOjU Cy HACTAJIU Y HOCTYNIKY
JIOHOILIeha 3aKOHA.

2.1. Teopujcke (onwme, ancmpakmHe) npasHe HaykKe

[Topes yBOZia y mpaBo, ONIITE HAYKe O NpaBy cy U ¢puso3oduja npasa, Teopuja
Jip>kaBe W IpaBa, COLIMO0JIOTHja IpaBa, eKOHOMU]ja MpaBa, ICUX0JI0THja IPaBa,
MOJIMTUKOJIOTHja IpaBa... TeopHujCKe NpaBHe HAYKe UCTPaXKYjy IPaBo U [ipKaBy
y ’bUXOBOj OTIITOCTH, Tj. yTBphyjy MojMoOBe IpaBa U [ipKaBe, bUX0Be QyHKIHje,
IbUX0BE U3BOpPE, pa3Jiore BaXKeka IpaBa, CTeleH NpaBeJJHOCTH IpaBa U KaKo
ce mpaBo puMemyje. ,CTeneH aicTpaxoBamwa (reHepain3aliyje) y TEOPUjCKUM
IpaBHUM HayKaMa je U3y3eTHO BUCOK Y II0jMOBH KOjU HACTAjy HAa OBaKaB HAYMH
(ocHOBHM MOjMOBH ,IPAB0O" U ,ip>KaBa“ ¥, 3aTHUM, HEILITO Makb€ ONILITH II0OjMOBU
,CYBEpEeHOCT", ,HaIJIe’)KHOCT", ,)yHUTApHA Jip>KaBa“, ,AeMoKpaTHja“, ,ipaBHa
HOpMa“, ,JIpaBHU aKT", ,IpaBHO JUIe", ,IPaBHU CUCTEM", ,LIUJbHO TyMaueme"
Y IPYTH OILITH I0jMOBH) KOPUCTE Ce y KOHKPETHUM MPaBHUM HayKaMa paju
CTHLlaka NOTNYHUjer 3Haba 0 KOHKPeTHUM IIpaBUMa U AipKaBaMa (HapaBHoO,
KOHKpeTHe NpaBHe HayKe U YIOPEAHO NpoydyaBame MO3UTHBHUX IpaBa
pasJIMUYUTUX [p>KaBa 3HA4ajHO JONPUHOCE U3rPaiibu OBUX OMIITUX IPaBHUX
M0jMOBA Y TEOPUjCKUM paBHUM Haykama)“ (Jlykuh, KomyTuh, 2008: 4).

YBoJ y npaBo je omniuTa, OCHOBHA U yBOJHA NpaBHa Hayka. OnuiTa, jep faje
reHepasiHa 3Hama O NPaBy U Jp>KaBU, OCHOBHA, jep Jlaje 6a3uyHa 3HaHa 0
NpaBy U Jip>KaBy U YBOJHA, jep Jlaje NOYeTHA 3HAaka O NpaBy U Ap>KaBu. 360r
OBOT NOCJeAHEer YBOJ Y IpaBo je , a36yka“ npaBHe HayKe U U3yyaBa ce Ha
NOYeTHOj FOAUHU CTyAH]ja. L|nJb yBoia y IpaBo je y6J/be pasyMeBatbe pXKaBe U
IIpaBa, HaCcTojakbe Jla ce CXBaTe y CUCTEMY, y CYLITUHU U Kao LesvHa. Hekaza ce
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JUCLHUIIJIMHY Ca OBUM IIpeporaTUBUMa ajy APyTradyujy Ha3WBHU Kao LITO €y YBOJ
y npaBHY HayKy, OcHOBU npaBa, EHnMK/I0neAMja npaBa. Ho, He3aBHUCHO o TUX
TEepMHUHOJIOLIKMX TPBEWA, 3a/jaTaK je 0Be JUCLUIIJIMHE la IPUIIPEMU CTYLeHTe
3a pa3yMeBakbe HajBa)KHUjUX [10jMOBA U 3aKOHA € KOjUM he ce cpeTaTu TOKOM
CTyAMjay pa3JIMYMTUM, IPBEHCTBEHO NI03UTUBHO-NIPAaBHUM AUCLUIIIMHAMa. Y
caMe IO3UTHUBHO-TIpaBHE HayKe YIJIaBHOM MMajy CBOje YBO/e, KOjU Ce Ha3UBajy
IIpaBHa TeopHja 3a pa3JjIMKy 0OJf TeopHje NpaBa y yBoAY y IpaBo U ApPyTUM
TEOPUjCKUM AUCLUNIJTIMHAMA.

Hajnpe, Tpe6a palryucTUTH ca TUM Jja duio3oduja npasa v npaBHa ¢usoszoduja
HUcy ucTe aucuunarte. ®unosodujanpanaje dunozodujaonpaBy cucTeMaTCKU
ocJiolbeHa Ha oniuty ¢puao3odujy, 40K je npaBHa puao3oduja U3BegeHa U3
IpaBHE HayKe U 0CJI0keHa Ha By CBOjUM L[U/bEM, METO/I0JIOTHjOM U IPEIMETOM.
3ajefHHUYKO je OBUM JUCLMIJIMHAMa NakK Aa obe [ajy ca3sHama Koja HUCY
HCKYCTBEHO NpoBepJbuBa. Heku ayTopu roBope U o ¢pua030Ppujyu IO3UTHBHOT
IIpaBa, YMja Cce 110jaBa ¥ CTBapame Be3yjy 3a [ocaejibe roJuHe JeBeTHAeCTOor
Beka. [I[peTxoqHuLM ce Mory Hahu U paHHje, a jeJlaH o1 BbUX je KaHT ca cBojum
,AICOJIYTHO allpUOPHUM KapakTepoM ¢uio30puje nosuTUBHOT paBa“ (Sabo,
1978: 629).,,®opmManHu U MaTepHjaaHU 06jeKaT Ppuso3oduje mpasa je 6uscmeo
npasa y yeaunu“ (Vukadinovi¢, Stepanov, 2004: 5). Ilo Jlykuhy “dunozoduja
npaBa o6yxBaTa Ha/JUCKYCTBEHO 3Hakbe 0 paBy, 1a 64 ce MO /1A 3aTO MOTJIa
Ha3BaTH yuerseM (yMeCTO HayKoM), Tj. ONLITUM Y4YeHEM O NPaBy, IOLITO TEPMUH
yuerse IPBEHCTBEHO 3HAUU HELITO LITO HUje HayKa, HELITO Makbe ,I03UTUBHO"
Y Makbe N0y3/J1aHo 0/, HayKe, IpU 4yeMy je ¢uso3odurja HajTUNIMYHH]ja BpCTa
y4emwa y CMHUCJY HajnoTnyHuje HaguckyctBeHocTu" (Jlykuh, 1992: 293).
Telko je ,3aMUCJUTH jeJHY ,PuI030PCKO-HAYUHY ", ,OMHUOYC" TUCLUIIINHY,
Ha3BaHy ¢uio3oduja paBa, Koja He MOXe Jja IPY>KU UCKYCTBEHO NPOBEPJbUBA
ca3Hara YaK 1 Ka/J, HelloCpeiHO TeXU Ka TOMe (/ia nocTaHe Hayka)“ (MuTposuh,
2007: 28). JeqHako Kao kox ¢unoszooduje, Jiykuh u dpusozodujy npasa e Ha
OHTOJIOTHjy NIpaBa, aKCHUOJIOTHjy IIpaBa U THOCEO0JIOTHjy IIpaBa.

Teopuja Ap»KaBe M IpaBa je ONIITA AUCLUIJIIMHA KOja Jaje UCKYCTBEHO
MpoBepJ/bUBA Ca3Haa, LITO je pasJiukyje o dpusosoduje mpasa. “I[lojMoBHa
CTI03Haja, Koja pe/icTaB/ba IPOTPec JbYACKE MUCIH cxBaheHe U Yy XUCTOPHUjCKOM
CMUCJY U UHAUBUAYATHO-IICHXOJIOIKOM, HaZ[0JIa3U TeK HAKOH UCKYCTBeHe
cro3Haje ob6jekTuBHOr cBeTa” (Peri¢, 1962: 207). Teopuja ap>kaBe U IpaBa Jjaje
OIILTA, 0CHOBHA, YBO/|HA aJIU U 3aBPLIHA ca3Hawa .0OBo Nocie e je pa3JidKyje
oz yBoza y mpaBo. Teopuja ip>kaBe ¥ MpaBa UJIM CaMO TeopHja NpaBa YMHU
,OIIITY MPaBHY HAyKy Koja ce 0JHOCH Ha L|eJIOKYIIHHU KUBOT MpaBa ca CBUM
HEeroBUM y3ajaMHUM ofHocuMa“ (Sabo, 1978: 631).
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Conuosioryja npaBa je Hayka 0 3aKOHOMEPHOCTH y3ajaMHOT JejcTBa usmehy
APYLITBA Kao CUCTEMA U IIpaBa Kao HberoBor NOACHUCTEMA. Y TOM CMUCJHY,
beH LeHTpaJHU NpeAMeT NpoydyaBama jecTe, ca jelHe CTpaHe, YTULA]
JAPYIUTBEHUX yCJI0BA Ha HaCTajalkbe, CTPYKTYpy U IpOMeHe IIpaBa, a ca Apyre
CTpaHe, yTULIAj IpaBa Ha [PYLITBO, OCJeAHle IPaBHOT [ejCTBa, WITO ce
nocTuxe QyHKIMOHAJIHOM aHa/n30M. OBa HCTpaXKUBakha CIPOBO/Jie ce Ha
MHUKPOCOILIMOJIONIKOM U MaKpOCOLMOJIOIIKOM IJ1aHy, 6aBehu ce yTUlajeM paBa
Ha JIMYHOCT Y0BEKa, aJI1 U Ha OZJHOCe U3Mehy ApyLITBEHUX IPyla U KpeTama
ApywTBa y nesuHU. Conuosioryja npasa nocMarpa npaBo Kao ApyLITBEHO
yCJIOBJbEHY N10jaBy, HaJla3ehu fa kera He Tpeba CBOAUTU Ha CUCTeM HOPMHU, Beh
Jla Kao J1e0 lheroBe CTPyKType Tpeba y3eTU U Her0BYy PYIITBEHY AUMEH3U]Y.
[IpaBHe Hayke MMajy nocebaH Ayr NpeMa COLMOJIOIUjU NpaBa y aHAJIU3HU
MOpaJIHUX U 00MYajHUX HOPMH Kao Haj3HA4YajHUjUX 3a IPaBHY I10jaBy.

BuiiesMeH310HaIHA IpaBHa [10jaBa MMa U eKOHOMCKY cTpaHy. [IpaBHe nojase
Cy BeoMa GJIMCKe U OTYy/la TeCHA 0OBe3aHOCT U3Mely npaBHe U eKOHOMCKe
Hayke. [lopeJ; ocHOBa eKOHOMHUje, Ha MpaBHUM $aKyJATeTHUMa Ce U3y4yaBajy u
JApyTe crenujajnu3oBaHe eKOHOMCKe HayKe, Kao IITO CY eKOHOMCKA IOJIMTUKA
1 duHaAHCHUjcKO npaBo. HajsHavyajHUja AUCUUMIJIMHA 6U TpebaJsio a ce 30Be
€KOHOMHja mnpasa. [lyro BpeMeHa ce y 3eM/baMa peaJIHOI CoLUjajau3Ma
[ojaB/bUBaJI0 Kao BJajajyhe yderme EKOHOMCKOI MaTepujajh3Ma Kao
NpUMeeHOr MapkcusMa. [lo beMy, eKOHOMCKe NojaBe YMHe OCHOBY, 6a3y
JpYyLITBAa U y MOTIYHOCTHU ofpeDhyjy cBe Apyre mnojaBe, na u npasHe. OBaj
ByJIFAapHU MaTepujanu3aM JaHac ce, Kao jeJHOCTPAH, HA3UBa €KOHOMHU3MOM.

[Topen Tora mITO NOCTOjU ¥ CBECTH JbYyAH, IPAaBO M3a3UBa JbyJcKa ocehama.
[IpaBo, faKJie, IOCTOjU U Y ICUXHU JbYIU M OTY/,A ICUXOJIOLIKA AMMeH3Hja IpaBa u
TepeH 3a ICUX0JI0THjy paBa. /byiy 3ay3uMajy, Ha OCHOBY CBOje CBECTH O IIPaBYy,
oJroBapajyhu cTaB npema keMy, 0406paBajy ra uav He o106paBajy. OBo je cTBap
IICUXe jep U3a3MBa oAroBapajyha ocehamwa o 0HOMe LITO je HCIIPABHO, IpaBeLHO
U HemnpaBeJHo. Kaza ce ncuxoJsiomka cTpaHa npaBa ryiopudukyje, cTBapa
ce IICUX0JIOTM3aM KOjH je IOBe3aH ca NPaBHOM NOJUTUKOM. HajsHa4dajHuju
NpeJCTaBHUK IICUX0JIOTM3Ma je pPYCKO-NOJbCKU TeopeTuyap npasa JlaB
Jocudosuu [leTpakunku. OH je HopMe cBeo Ha paHTa3Me, a IPaBO MPOIJIACUO
HMMIIepaTUBHO-aTPUOY TUBHUM ocehameM. tberos ncruxosiorusam Huje JOBEO 0
cTBapama adpupMucaHe npaBHe ,lkoJje". OH je 6M0 Kao ,.Memeopcku nposiem
He6OM Y OHO BpeMe jypUCTIpYJeHLje, aJu TOJUKO 6JUCTAB U MYHEeBUT IPOJIET
Jla ce HUje U MymeBUTO U3ry6uo” (Vracar, 1999: 615). lomajMo camo joi jeaHy
peyeHUIly, yBEK BpeJHOT Naxe, Pagopyxa: ,CBaKko o/ HAC je T0O30pHULA je/iHe
Ha u3rJleJi HecaBJlaJiMBe NPOTHUBYPEYHOCTH U3Mehy AiBa eTUYKa cUCTeMa:
CcHCTeMa JY>KHOCTH U Jby6aBH, MUPaA U CMEPHOCTH, U CUCTeMa ITpaBa U 4acTH,
60p6e u nmoHoca“ (Radbruh, 1980: 132).
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[lonuTuKa je, Kao BeuITHUHA Moryher, cpeACTBO 3a OCTBapeme NMpPaBHUX
BPeAHOCTH. YTOJIMKO IPaBO U NOJIUTUKA OCTBAPY]Y y3ajaMHy Be3y, Te NOJUTUKA
WJIM IOJIMTHKOJIOTHja ITpaBa jecTe BaXKHa AMCLUIJINHA. “Be3a nsmehy nporeca
MOJIMTUYKOT KOHCTUTYHUCAWkhA APYUITBA U APKABHO IMPABHOI MOpeTKa je
JIBOCTPYKa: Hajlpe, 0Baj Npolec NpeAcTaB/ba HENOCPeJHY JeTEPMUHAHTY
JIP>)KaBHOIPABHOT [TOPETKA; 3aTUM OBa CleUPpUIHA TBOPEBUHA QYHKIIUOHUIIIE
Kao HajBaXKHUjU YMHUJIAL, Ty TEM Kora ce 06e36ehyje Tok oBor npoieca“ (Bpauap,
1965: 101). llomuTHYKO KOHCTUTYHUCAE je conditio sine qua non oncranka
Y pa3Boja opraHU30BaHe OCHOBHE 3ajeJHUIle. YTOJMKO CYy IPaBo U JpKaBa
CpeJiCTBA MOJIUTUYKOT KOHCTUTYHCAka IVI06aJHOr ApyuITBa. [losMTHKa mpaBa
ce He 6aBu noctojehuM npaBoM — de lege lata, Beh npaBoM KakBo 6u Tpebasio
na oyge — de lege ferenda.

2.1.1. OdHoc ysoda y npaso ca dpy2um meopujckuM Haykama

Onwre uau nocebHe Teopuje ApKaBe U NpaBa (COLMOJIOLIKE, UCTOPHUjCKE,
MOJIMTUKOJIOLIKE, EKOHOMCKE, ICUXO0JIOIIKE, aHTPOIOJIOIIKE UT[.) UCTPAKY)Y
JpYILITBeHe [10jaBe y HajllupeM CMUCIY, ,l1a YaK YOINLITe He MOpajy HU Jia ce 6aBe
JIp>KaBOM U IIpaBOM, 300T Yera lbMX0Ba CTaJIHA CyICcTaHIa Hehe 6UTH OKpHeHa”
(MuTposuh, 2004: 7). Kao mirto cMo Hanpe/ pa3JyinkoBaJjd ¢puio3odpujy npasa
Y npaBHy ¢uso3odujy, Tako je ucto Moryhe oJJBOjUTH COIMOJIOTH]y NTpaBa 1
IpaBHY COLIMOJIOTH]y, UCTOPUjY NpaBa U NPaBHY UCTOPH]Y, HOJUTUKOJOTHU)Y
IpaBa OJf IpaBHe MOJUTUKOJIOTHje, EKOHOMU]Y IpaBa oJ, IpaBHe eKOHOMUje,
IICMXO0JIOTHjy IpaBa o/ IpaBHe NcuXoJoruje uTxh. [IpBe gucuunarHe npunazaajy
HelpaBHUM JUCHUILJINHAMA, 0K APYTe U3BOPHO NMPUNAZajy NPaBHOj HAY LU,

[Toce6HO je MHTepecaHTaH OJHOC YBOJa y IpaBo ca ¢uao3odujom npasa u
npaBHOM ¢u030dpujoM. BaxkHo je yYUHUTHU HAallOMeHY Jia ,Ca/ip:Kaj U HAa3UB
HeKe AUCIUIJIMHE, KOjU He Mopa y cBeMy Jia 6y/e CBOjCTBEH CaMoO H0j, He
Tpeba 6pKATH ca CMUCJIOM U KapaKTepoM JIOTHYHe AucuunanHe” (MuTpoBuh,
2004: 10). [IpaBHa TeopwHja, YUju je Ae0 YBOJ, y MPaBo, je Hay4Ha JUCIUIINHA,
oK ¢uao3oduja npaa To HUje. Puo30duja npaBa He NMpPyKa UCKYCTBEHA,
MpoBep/bMBA Ca3HAKA, YaK U KaJ, TeXHU Jla MOCTaHe HayKa. YBOJ y MpaBo
u ¢usozoduja npasa cy JiBe pasMuUTe JUCLUUIJIMHE, KOje pa3JuYuTUM
[U/beBUMA U METOJIMA UCTPAXKY]jy APKaBy, TPaBO U (bUXOBE Be3e.

Jok ¢usosoduja npaBa obyxBaTa HpaBo cnosba, M3 ¢uao3oduje Kao
HajoMLITH]er MOIJie/la Ha CBEeT, AOTJ/e NpaBHa ¢uio3oduja To YUHU U3HYTPA,
13 caMe lpaBHe HayKe. [IpaBHa ¢ui030duja npyxa HajoCHOBHU]A U HAjONIITHja
3Hama 0 Ap:KaBU U NpaBy, Koja Ha/iuJia3e HayKy U BpeHOCHO je JONYyHaBajy.
[IpaBHa ¢puso30duja je AoKa3 ja ce HA BpXYHCKA IpaBHA IUTamba He MOXe CaMo
Hay4HO OATOBOPUTH. ,Ha Taj HauuH, npaBHa ¢us030dHrja oTBapa U 3aTBapa
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KpyT MeTacBeTa NPaBa, Koju pa3BHja U IOCTOjaHO OJ|p>KaBa NpaBHA HaykKa“
(Mutposuh, 2004: 12).

3.0aHOC yBOZA y IpaBo ca APYrUM IPpaBHUM HayKaMa

YBoA y MpaBo, Kao ONIITA NpaBHA HayKa, OCTBApyje TECHY TIOBE3aHOCT Ca CBUM
KOHKpPEeTHO NpaBHUM HaykaMma. [loce6Ho, Kaj| ce pa/ik 0 TO3UTHUBHO TPaBHUM
HayKaMa, jep CBaka TakBa Hayka Mopa /jla UMa TeOPHjCKO CBOjCTBO: “rpahaHcko
NpaBo Kao HayKa HUje HUILTA JIPyro, UK He 6U CMeJsIo GUTH HUIITA JIPYTo A0
Teopwuja rpahaHckor npaBa, a KPpUBUYHO NMPABO Kao HayKa, 6ap IITO ce TUYe
HeroBe CYLITHHE, TEOPHja KPUBUYHOT NMpaBa UTA. be3 TakBor obeJsiexja uau
TEOPUjCKOT je3rpa, Ta noce6Ha Hay4uHa 06J1aCT 0 K0joj je ped U3ry6usa 64 cBoj
3Hayaj ¥ MocTaJia YUCTO eKcnaMKaTuBHA" (Sabo, 1978: 630).

3a Teopujcke mpaBHE HAyKe, I1a U YBOJ, y IPaBO, UECTO Ce Kaxke Jja Ipoy4aBajy
Jip>)kaBy Y npaBo yonuite. MehyTuM, TakBO HelITO He NOCTOjU. [locToje camo
KOHKpETHe Jip>KaBe U KOHKPeTHa IpaBa. YBOJ y MpaBo 3aTO 3a CBOj paJHU
MaTepujaJ UMa ca3Halba KOHKPETHO NPaBHUX HaykKa. /lakJie, yBOJ y NMpaBo,
Kao OIIITa, OCHOBHA W MOYeTHA MpaBHA HayKa, MPOU3UJIa3u U3 KOHKPETHO
MpaBHUX HayKa. YBO/ Y TPABO Ce CJIYKU METOJaMa afCTPaKI¥je U YOI TaBamba
M3 MaTepHjajia KojuM pacnoJsia)Ky KOHKpeTHe IpaBHe HayKe, KAKO NO3UTUBHO-
NpaBHE TAKO U UCTOPHjCKO-IIpaBHe. MehyTuM, yBoA y npaBo npeBasuiasu
Cca3Haba KOHKPETHUX MPABHUX HAyKa, UITO Ce HAjCJUKOBUTHUje BUAU Y
HajBUIIMM ONLITUM IIPAaBHUM I10jMOBHMMa Jip>KaBe U mpasa. ,Kao mrto xupypr He
MO>Ke /1a 3alI04YHe ollepalyjy 6e3 cKaJimesia, TaKo HU KOHKPEeTHO [paBHE HayKe
He MOT'Y IPUCTYNHUTH NPOyYaBamby KOHKPETHE IpXKaBe M KOHKPETHOT NpaBa 6e3
NpeTXoAHUX (OCHOBHUX U OMIITUX) 3Haka 0 IPXKaBu U npaBy” (BykaauHoBuh,
ABpamosuh, 2014: 13).

3a pas MKy o/ KOHKPETHO IpaBHUX HAayKa a, T0Ce6HO MO03UTUBHO-NPaBHUX, Koje
Jlajy ca3Hamba 0 KOHKPEeTHUM Ap:KaBHUM OpraHusaiujaMa vy ibuMa Baxkehem
IpaBy, YBOJ y IpaBo Jlaje ca3Hama O ApKaBU U NIpaBy Kao CUCTeMHUMaA YUjU
Cy eJleMeHTHU HCIpeNJieTaHU U YBPCTO NoBe3aHU. [l03UTUBHO-NIpaBHe HayKe
NIpy>Kajy NpaKTU4YHA 3Hakba Koja Cy IPOMEmUBA, 0J ApKaBe [0 ApXKaBe, 0/
mpaBa o IpaBa. YBO/J y IPaBo Jjaje jeJHO OIIITE, TEOPHjCKO 3HAHbE, Koje Tpeba
Jla BOAY caBJla/laBamby U U3rpahruBamy NpaBHUYKOT pe30HOBa3, Tj. yCBajaby
NPaBHUYKOI HAYMHA MULL/bEHA.

4. 3ak/by4ak

O HOC ONIITUX U KOHKPETHUX NNPAaBHUX HAyKa je/JHO je OJf BAXXHUjUX MU Takba
TEOpHUjCKOTr 3Hayaja U AoMaliaja. 0Bo HApoO4YUTO 360r Tora WTO OHO MoKpehe
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NHUTaka 0 OjMY U CYIITHHU NpaBa U Ap:xkaBe. Teopujcko-npaBHe HayKe Tpeba
y34uhy Ha nujazecTall BULIM OJf KOHKPETHUX, TOCEGHO MO3UTUBHO-NIPAaBHUX
Hayka. OBo 360r Tora IITO Ce y 3eMJ/bH Y TPAaH3UIUjHU NO3UTUBHO-IIPAaBHU
MPOMMUCU CTAJIHO Meajy. YTOJIMKO je, HIIP. 3aKOH Y 06J1aCTH KPUBUYHOT IIpaBa
MOTrpelIHO Ha3UBAaTH 3aKOHMKOM. OH je o6MYaH 3aKOH C 063UPOM Ha yecTe
IIpOMeHe.

3axTeB jeJHOT LIMper ¥ KOMIJIEKCHUjeT NorJieZla Ha MpaBO U JpPXKaBy je
3axTeB /la ce Ha NpaBHUM ¢daKy/JTeTHMa U3ydaBajy y Behoj Mepu Te0opHjCcKo-
NpaBHe JUCLUILJIKHE. Y NPBOM pey, MUCJAUMO Ha ¢uio3odujy npasa. Kako
ApucToTeJs Kaxe, CBe pyre HayKe cy BakHUje aJi je buno3oduja 60/ba 0 HUX.
®duso3odujy npaBa Tpeba M3yyaBaTH Ha OCHOBHUM CTy/AHjaMa Kao 00aBe3Hy
Jucnumiangy. Ty je, fajbe, IpeKo noTpebHa JIOTHMKA MpaBa, Koja CTyLeHTUMa
Tpeba fia NOMOTrHe y U3rpajilbl KPUTHUUYKOT MUlllJberwa. Kao HecnopHo BaXkHe
Tpeba M3yyaBaTH U COLUOJIOT U]y [IPaBa, eTUKY MpaBa, ICUX0JIOTHjy NpaBa, na
Y eCTeTUKY NpaBa.
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GENERAL AND SPECIFIC LEGAL DISCIPLINES, WITH A
BRIEF OVERVIEW OF INTRODUCTION TO LAW

Summary

The state and law exist, both realistically in time and space and ideally as a set of
pure ideas and values in time, as contents of consciousness and mental processes.
Legal sciences fall into the group of social sciences. The cradle of legal sciences is
ancient Rome. The subject matter of legal sciences is the study of law and the state,
as closely related issues. They are divided into general (abstract) and subject-specific
(concrete) legal sciences. The subject-specific legal sciences are further divided into
positive-law and legal-history disciplines. The theoretical or abstract legal sciences
study the law and the state in general; they include disciplines such as: Introduction
to law, Theory of law and state, Sociology of law, Economics of law, Psychology of
law, Political science of law, etc. Introduction to law has an interesting relationship
with Philosophy of law and Legal philosophy. Introduction to law is a general, basic,
and introductory legal discipline that provides experientially verifiable knowledge.
Philosophy of law and legal philosophy provide trans-experiential knowledge, using
methods such as: intuition, inspiration, revelation. Concerning relations with su-
bject-specific legal sciences, Introduction to law derives from specific legal sciences,
but it exceeds the scope of their subjecrt matter by studying the the most general
concepts related to the law and the state.

Key words: general and specific legal sciences, legal disciplines, introduction to
law, theory of state and law, philosophy of law, legal philosophy.
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Ancmpakm: HHcmumym 3abpaHe 3/10ynompebe cyb6jekmusHux npasa
npedcmassea usyzemak o0 npasuia 0a 002080pHOCcM jedHo2 Auya 004a3uy
063up camo oHOa kada ce OHO NOHAWA/10 NPOMUBHO NPAsy UU HeKoj dpyeoj
HOpMU 34 Kojy npasHu nopedak ge3yje npasHo dejcmeao. Kao makas, mo
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1. YBoaHe HanmoMeHe

[To3uTHBHO ITpaBo, Kax<e ce, IOCTOjU Ha HUBOY 06jeKTHBHE CTBAPHOCTHU. tberosu
CTaJIHU IPaTHOLY — IPUPOJHO, 06jeKTUBHO, H/leaTHO, IpaBeHO IPaBo - JaKJIe,
IpaBa Koja ce y AyaJIMTeTy C IO3UTUBHUM UCTHUYY U3Pa’KEHHUjOM MOpPAJIHOM
KOMIIOHEHTOM, NOCTOje €BeHTYaJIHO, He U HYKHO, Ha HHUBOYKOJIEKTHUBHE
WJIM UHJAUBH/JyaJHe CBECTH, C TeXKHOM Jja U OHU [IOCTaHy MO3UTHUBHO [IPABO
(Mapkosuh, 2000: 9). [IpaBo u MopaJ, AaKJe, HUCY CHHOHUMHU, HO TO HUKAKO
HHUje onpaB/ae 3a NpaBHe IPONKCe KOju ce cMaTpajy HeMmopaaHuM ([lepuh,
1912: 5-6). CTora, UICKpEHO BepyjeMo KaKo [I0CTOjH U CYIPOTHA TeXHba, TEXHba
NO3UTUBHOT NIpaBa /ia, 6apeM K3 epcreKTHBe MOPaJIHOCTH, TOCTaHe NPUPOJHO,
006jeKTHUBHO, U/ieasHO, paBeaHO. UHCTUTYT 3a6paHe 3/10ynoTpebe npasa’
jeslaH je ol MHCTPYMeHATA 3a KOjUM 3aKOHO/|aBall, HAPOYUTO Yy HOBUje BpeMe,
pajio mocexe y HaCTOjakbUMa /ia Ce MPUOJIMKY IOMEHY TOM HAeasy?.

Magaje mpaBHU MHCTUTYT 3abpaHe 3J0ynoTpebenpasay Behoj Mepu npuxBahen
Kao OCHOBHH PeryJIaTOpHHU NPUHLMI paBHor npoMeTa (Gagula, 2014: 299; Ra-
kocevi¢, 2018: 771; Cueto-Rua, 1975: 967)3,cTaBOBUC UM Y Be3U BapUPajy v
JUXOTOMMU]jH , 32 UJIU IPOTUB". IpyrUM pedurMa,yMepeHUX CTABOBA Y B€3U 0BOT
WHCTUTYTAa, OUJI0 ONTUMUCTUYHUX, OUJI0 NECUMUCTUYHUX, FTOTOBO Jja HeMa.
OBo He Tpeba Jja U3HEHAAH, UAKO je U caM MHCTUTYT KOHCTPYHUCaH Ja 6u ce
NpeMOoCTHO ja3 usMelhy fBe KpajHoCTH. [IpaBHU UHCTUTY T 3abpaHe 3J0ynoTpebe
Cy06jeKTUBHHUX IIpaBa peJCTaB/ba IKOJCKU TPUMep IPaBHUX [10jaBa Koje Cy y

1 Kapaypajzy ynorpe6/pbaBaMo U3pas 3/10ynoTpeba npasa Uiy 3abpaHa UCTe, MUCJIUMO Ha
oco6eH Ha4uMH yIoTpebe KOHKPeTHUX, CyOjeKTUBHUX oBJaliherba. BaH Haler HHTepecoBama
3a cajia ocTaje MoryhHocT 3/10ynoTpe6e 06jeKTUBHOT NpaBa, HOPeJ 0CTaJIOT, 3aTO LITO
BepyjeMo Kako 6H 3/10ynoTpe6a 06jeKTUBHOT IIpaBa ca CTAHOBUIITA KOHKPETHONPABHUX
JYCIUIIMHA 61JIa U3HOBA CBe/leHa Ha (He)ynoTpe6y noctojehux opnamhema, Te a 61 ocTanu
cJIy4ajeBH 3/10ynoTpebe 06jeKTUBHOT IpaBa y NPOLeCy 0K OHO joll He MOCTOjU, TO jeCT Y
eroBOM HacTajamwy, 6UJIM HHTEPECAHTHU HCKJ/bYYMBO Ca CTAHOBHUIITA TEOPHjCKONPABHUX
HayKa.

CinyHo MulLJbewe je Beh popMupano y Teopuju ([laynosuh, 2004: 64-65).

2 HWHcTuTyT 3abpaHe 3/0ynoTpebe npaBa Morao 64 Jja 6y/ie yITUMaTUBHO CPeJCTBO y
HacTojambMMa Jia ce 06e36e/ 11 mesotes CTaJIHOj TeH3UjU U3MeDhy c10Ba 3aKOHa U /iyXa 3aKOHa,
Te KpajHOCTH y BUJY TPIJberha U HaHoIIewma Henpas/e (Kozli¢, 2014: 1159).

3 Y Kopak c HalllUM pa3MUll/balkbeM UAY, YNHH Ce, U CTyHje paheHe M0/ NOKPOBHUTE/HCTBOM
Casera EBpone. BugeTtu: See ]. Voyame, B. Cottier & B. Rocha, “Abuse of Rightin Comparative
Law” in Abuse of Rights and Equivalent Concepts: The Principle and Its Present Day Application
(Proceedings of the 19V Colloquy on European Law, Luxembourg, 6-9 November 1989)
(Strasbourg: Council of Europe, 1990) 23 at 23 [hereinafter Abuse of Rights and Equivalent
Concepts], HaBegeHo npeMa Michael Byers, Abuse of Rights: An Old Principle, A New Age,
McGill Law Journal retrieved from
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=5574&context=faculty_
scholarshipctp. 391.
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CTamy Jla JoBeJly 10 IPaBOT ljeNakba JUYHOCTH Ka/la roJ| ce IOCTaBU NUTambe
HeroBe oNnpaBAaHOCTH, IPaBHOT J1ejCTBa, JoMalllaja U/1ir 06JMKa y KojeM ra
eBeHTYaJIHO Tpeb6a HOpMUpPATH.

Ho, y Hamepu faucTpa)kuBayKy [03UIMjy y OBOM paJly HE YYUHUMO HENOTPEOHO
CJIO’)KeHOM, cBecHO heMo 3a06uhu apryMeHTanyjy ctaBa Jja je, Kajia ce paju o
Bpliewy paBa, Moryhe pasjiMKoBaTH IPaBUJIHO O/ HENMPaBUJIHOT Bpiuewa*. To
heMo yYMHUTH TaKo ITO heMo 10 CTpaHU OCTAaBUTH CTABOBE OHUX ay TOpa KOjU
cMaTpajy fia 3abpaHa 3J0ynoTpebde Cy6jeKTUBHUX paBa GYHKIMOHUILE KA0
KOPEKTUBHHU NIPUHLMUII YaK U YHYTAp OHUX IPAaBHUX [IOpPeJaKa KOjH je CBOjUM
MO3UTHUBHONPABHUM Nponucyuma yoniute He aepuHuimy (Ctankosuh, 2004:
33), a1 ¥ cTaBOBE ayTOpPa KOjH He BEPYjy Y JIOTUUKY UCIPABHOCT, CAMUM THUM
Y IPYMEHJbUBOCT, OBOT IPABHOT UHCTUTYTa.YMeCTO TOra, pajikje yKka3yjeMo Ha
jeflaH TO3UTHUBHONPAaBHU MOMEHAT KOjU IPUCTAJINILE, a HAPOYUTO NPOTUBHUILU
OBOT [IPaBHOT UHCTUTYTA, y CBOjUM HACTOjalbUMa /1a 06jacHe OBy IPABHY M0jaBy
He CMejy 3aHeMapUuBaTH.

HauMe, MHCTUTYT 3abpaHe 3710ynoTpebe cy6jeKTUBHUX NpaBa Jieo je Haller
NO3UTHUBHOT rpabaHckor, TauHHje o6auranuoHor npasa’. OH je feo Halle
IIPpaBHOM HOPMOM IIpOjeKTOBaHe CTBAPHOCTH M Kao TaKaB alCoJIyTHO Mopa
OMTH yBaXKeH, 4YaK U OJf CTpaHe OHUX KOjU He JieJle Hallle CUMIIaTHje peMa
OBOM IIPaBHOM HUHCTUTYTY®.

YBakaBawbeM OBe UHMH-eHHUIle 0TBapajy ce 6pojHa nutamwa. OHO Koje je y
doKycy Haller paja Moxe OGUTHpPA3pelleHo IPUMEHOM OCHOBHUX TEXHHUKA
MHTepHpeTalyje npaBHe HoOpMe. 3anpaBo, OHO U Mopa GUTH pa3pelleHo Ha Taj
Ha4YMH C 063MPOM Ha Hallle NPaBHOMO3UTUBUCTUYKO yTeMeJ/beHbe UCTPAXKUBaAhA.
HauMe, nuTame Koje Tpeba pa3MOTPUTH je [ia JIU Hallle IO3UTUBHO NPaBO fiaje
MOryhHOCT Zja ce mpy»KU IpaBHA 3allTUTA JIUIY KOje TPIU HEKAaKBY NPaBHO
peJsieBaHTHY HEYTOAHOCT 360T TOra LITO APYTo JIMILE, a Ca KOjUM je OHO y IPaBHOM

4 YocTaJioM, CacBUM je jaCHO KaKo JJoHOLIee ,Jo6por 3akoHa", Koju he Ha cBeoGyxBaTaH
HauMH peryjarcaTy ogpeheHu cerMeHT JpylITBeHe CTBAPHOCTH U IPETBOPUTH je Y IPaBHY,
jecTe HeomxoAHO, anu He u AoBoJbHO (Ciri¢, 2015: 56), Te Aa je ocTaB/bame MOryhHOCTH
JIOIHHUje KopeKIije 6pOojHIX HeCaBPLIEHOCTH CaMe HOpMe 0/; K/byYHe Ba)KHOCTH 32 HEOMETaHO
0JiBHjarbe NPaBHOT XXUBOTA.

5 Y. 13 3akoHa o o6MraliuoHUM ofiHOCUMa, Ca. aucm CPPJ, 29/78,39/85,45/89 - odayka
YCJ u57/89, Ca. aucm CPJ, 31/93 u Ca. aucm CLI, 1/2003 - YcmasHa nogesva, odcek B (nabe
y Tekcty: 300 PC).

6 OBO THM IIpejep je MHTEHIIUja ia NPAaBHU UHCTUTY T 3abpaHe 3/i0ynoTpebe Cy6jeKTUBHUX
NpaBa OCTaHe peryJaTopHu NpuHUUN U de lege ferenda. Bupetu: Y. 20 PagHor TekcTa
I'pabaHnckor 3akoHuka Peny6.rke Cp6uje. [Ipeyseto 25.01.2019. https://www.mpravde.
gov.rs/files/NACRT.pdf.
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OJIHOCY, TPaBO KOje U3 TOT 0lHOCA MPOU3Ja3u HUje BpUIKMI0. Mu cMaTpaMmo jaa
je oArOBOp HA OBO MUTaHe MO3UTHUBAH.

1.1. /loezuuku 0cHOB8 KOHYyenyuje 0 aGy3u8Hom
Hespuierwy npasa de lege lata

CraBza 300 PC ycnerniHo npenosHaje, aju ¥ CAHKI[MOHHUIIIE CJy4YajeBe aby3UBHOT
HeBplLIewa IpaBa, 3acayKyje ABOCTPYKY eBasyauujy. UCTy je HeonnXxoHO
M3BPUIMTH, HajlIpe Ha BUIEM HUBOY allcTpakuuje. HakoH Tora, eBaayanujy
je HeONXO/1HO U3BPILUTH Ha HUBOY NPAaBHUX HOPMHU KOje HENOCPEJHO UJIU YaK
NOCpeHO KOHKPEeTU3Yjy NpeMeTHU UHCTUTYT.

300 PCroBopH ¥ TO U3pUYUTO 0 8pulery [Harsacuo ayTop C. P.] cybjekTuBHOT
npaBa MPOTUBHO LIUJbY 300T KOjer je TO paBo yCTaHOB/beHO'. [[paBHA Teopuja
M3BOJM U3 TOra, Ha MPBHU IOIJIE[, CACBUM HCIIpaBaH, 3aK/by4ak Ja je gpulerbe
npasa [Harjacuo aytop C. P]JKOHCTUTYTHBHA NpejUCIO3ULIMja3JIoyIoTpebe
IpaBa,Te Jia ce Cy6jeKTUBHO MPaBO He MOXKe 3JI0YNOTPeOUTH Ha 6UJIO KOjU
JIDYyTH HAa4MH ceM BpluleheM UCTOr.OBU CTAaBOBH Y OCHOBU HUCY NOTPEIIHHU.
Wnak, oHM MOYMBAjy Yy IOTIYHOCTH Ha je3audkoM TyMadewy HopMmu 300 PC. C
THUM y BE3U UICTUYEMO, OBO TyMavekbe HUje MorpeuiHo, 6apeM He caMo 110 cebu,
aJiv je3nUYKO TyMauekwe y 6110 KOjoj TpaHu IpaBa, C U3y3eTKOM,eBEHTYaJIHO,
KPUBUYHOIPAaBHUX NIPONMCA, KOHKPETHO OHUX KOjH UYMHE HeroB ,10CebHU
Jleo, TEeIIKOo /1a ce MOXe y3eTH 3a MOTIYHO U anpyuopu ucnpaBHo (Mandig,
2017: 209- 210).

[IpaBuJia TyMadewa no metoau (Mandi¢, 2017: 177-204), HauMe, HaJaXy Ja
Ce je3BMYKO TyMadere KOPUCTHU Ha MPUMapHOM HUBOY HHTEPIIpEeTAaIdje HOpMe,
aJil He Kao AePUHUTHUBHO,KOHAYHO U jeJUHO UCIpPaBHO TyMadewe. OHO TO
He MOXXe 6UTH, HUTHU ce TO oJ ibera ouekyjed. OHO je y IOTUYKOM CUCTEMY
3aMHIIJ/bEHO CaMO Kao OCHOB 3a Jja/ba TyMaudeka, Te JOLHU]Y U3TpaSby
NpaBHUX JleUHUIIMjA.Y TOM MaHHUPY, CMAaTPaMO KaKO Ce W3HaJ je3u4Kor
TyMadelhaHOpPMe Koja ce Ha 3JI0yNnoTpeby MpaBa 0JHOCU Basba U3AHWNU Ha
LJKPUJIMMA“ TeJeoJIOMKOr TyMadyewa. CTora, Mako He JIOBOJIMUMO Y MUTaHbe
noTpeby Ja ce To YUHHU 6€3 063Upa Ha yCMEPEHOCT MpaBa, CMaTPaMo KaKo

7 Y. 13 3akoHa 0 06/IMTallMOHUM OJJHOCHMA.

8 Hama ce 4MHH /a TO He MOXKe GUTH HU JIOTUYKO TyMadewe. OHO ce 0JIBHja U OCTaje y
OKBHUPY IpaBHe HOpMe U, 6yAyhH Jja mouyrBa Ha XJ1a/HOj pallMOHAJIU3aLlHjH, He T0Zpa3yMeBa
JloflaBame OUJI0 KaKBUX eJIeMeHaTa KOju ce BaH HOpMe HaJjia3e, a KojuMa 6u OHa 6uJia
0’KMBOTBOpEHA U YUUIbeHa NoroAHujoM 3a npuMeHny (Mandi¢, 2017: 203).
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je TUM Ipe HeOoNXO/HO YBAXXUTH MpaBUJa TeJEOJOUIKOT TyMavyewa Kajja ce
WHTEepIpeTHPa HOPMaA U3 KOje IPOor3Jia3e IpaBa peJJaTUBHOT KapaKkTepa’.

Jesnuko TyMauyelwe M CTAaBOBEe Ha HEeMY 3aCHOBaHe, JlaKJie, HEONXOJHO
je MOMYHUTH NMOCTaBJ/bakheM NHUTaHa (M HW3HAJAXKEHeM OJAroBOpa Ha TO
NUTakbe) 1ITA je [M/b MHCTUTYTa 3abpaHe 3J10ynoTpebe cy6jeKTUBHUX paBa
npokJiamoBaHor HammuM 300 PCY,

MHTEepecaHTHO je y TOM CMUCJIY /1a 3aKOHO/aBall TOBOPHU OBPIIEHY MpaBa
IPOTHUBHO I[UJbY, 10 TPaBHJIY, 6€3 CTBapHOT HaBohema 1[1J/ba KOjH Ce 3aUCTa KeNU
nocTuhy KOHKPETHUM CyGjeKTUBHUM NMPaBOM.Y 0/ICYCTBY jaACHUX UHCTPYKIIHja
KOjH Cy TO LIUJbE€BH KOjU Ce He CMejy KOMIIPOMHUTOBATHUBpPIIEeheM KOHKPETHHUX
CyGjeKTUBHUX MPaBa, ONPAB/AAHO je MOCTABUTH MUTAaHe MOXEMO JIU YOIIIITe
MPaBUJIHO YTBPAUTH LiMJ/b(eBe) caMOr MHCTUTYTa 3abpaHe 3JI0ynoTpe6e
Cy6jeKTUBHHUX NpaBa?

OHaj onuiTH, MUIL/bEHA CMO, MOKEMO YTBPAUTHU.Y TOM KOHTEKCTY, jeJHO
0/ MMTakha Koje Tpeba NoCTAaBUTH je Aa siu ce TBopal, 300 PC 3asj0Bo/baBa
TUMeJa CIpeyu UJIM CAaHKLHMOHHIIE CaMO OHAa NIOHalllakha KojuMa ce IpaBo
3JI0ynoTpeb/baBa, a Koja ce HaloBe3yjy Ha aKTUBHO Jip:Kakbe TUTYJ1apa [1paBa,
WJIM je I[1Jb OBOT IPABHOT UHCTUTYTA /la Ce CTaHe Ha YT C8AKOj 3,10ynompeobu
npasa[Harjacuo aytop C. P.], ma yak ¥ 0HOj Koja Mpou3J1a31 U3 NACUBHOT ApKamba
THUTYyJlapa npaBa.

Hama He fies1yje fa je MHTeHIMja 3aKOHO/AABLLA, YIIPKOC BPJIO YCKO IOCTABJ/bEHO]
dopmynanujy, 6ua Aa ce 0Baj IpaBHU MHCTUTYT KOPUCTHU Kao CPeCTBO
HMCKJbYYUBO NPOTUB aby3UBHOT Bpllewa Npasa. /Jla je Tako, 3aKOHOAaBalL, ce
BEpOBATHO He 6U os1y4yuo Aa 4jaaH 13 300 PC HazoBe ,,3abpaHa 3J10ynoTpebde
npaBa“. liusb 4ymje je ocTBapeme GHUJIO NPOjeKTOBAHO NOMEHYTOM IPAaBHOM
HOPMOM je, y TO CMO CUT'YPHH, 610 Aa ce oMoryhu cygujama fia ce yCHelHo
CynpoTCTaBeceakoj 310ynompebu npasa[Haraacuo aytop C. P.] - npeBacxoaHo
OHOj KOja Mpor3J1a3u U3 Bplliewha Cy6jeKTUBHOT [TpaBa, a/li He U UCKJbYYHBO H0j.

9 OBUM He JOBOJMMO Y ITae y IPAaBHOj TEOPUjU U3HETE CTABOBE 0 IOCTOjalby AyaJuTeTa
n3Mehy eTaTUCTHYKe U COIIMOJIOLIKE HOPME, T€ PA3IMYUTOCTH NpaBUa TyMadema Koja
Ba/ba IPMMEHUTH IPUJIMKOM UHTepIpeTalyje IPBUX y OHOCY Ha IOCJIeibe, TUM IIpe jep
ce cMaTpa/ia MoJlepHe eTaTUCTHYKe HOpMe NTpey3HuMajy 0COOMHE COLIMOJIOIKUX Y IpoLecy
BUXOBOT IPAaBHOT HOPMUpama, a Koje, OKO TOora HeMaMo HeJJoOyMHuIla, Ba/ba YBaXXUTHU
NpUINKOM TyMaderwa (Mapkosuh, 2000: 15).

10 HamepHo KopHcTHMO M3pa3s “Lu/p" Kao jefHUHY. CBeCHU CMO, HAaUMe, [ia 3aKOHO/ABAI],
MOTOTOBO KPO3 IPAaBHU CTaH/ap/A, Hajuellhe mpeTeH/yje la OCTBApU BEJTMKU 6pOj [IUJbEBA,
a He caMo jegan (Mandi¢, 2017: 201). MehyTuM, y MOpy Noce6GHHUX IM/beBa NPOjeKTOBAHUX
Kpo33abpaHy 3/10ynoTpebe Cy6jeKTUBHUX IpaBa unje 61 yTBphHUBambe NpeBa3ullio noTpede
OBOT pajia, MM CMO Ce OTPaHUYUJIN Ha YTBPhUBaKe CaMO OHOT OINIUTET [[UJ/ba.
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Mu He cllOpUMO YU HEHULLY /1a je 3JI0yIoTpeba npaBa faJjieko yeha y akTHBHOM
006JIMKY, Te Jla Kao TaKBa MMa ,IpUOPUTET" ¥ peryavcamwy. He cnopuMo HU
YHHEeHUIY Jia je KOHCTPYKIMja aby3MBHOI HEBpLIeHkha IpaBa BpJio OrojHa
Jla ¥ caMa OyJie 3y0ynoTpeb/beHa. Unak, cMmaTpaMo Jja 61 ce MHCUCTUPalbeM
Ha CTPUKTHOM je3MYKOM TyMadekwy U JIOTUYKOM NpaBUJY JAa U3y3eTKe
Tpeba TyMayuTH YCKO, OBAj IpaBHU UHCTUTYT, YIPKOC MOTEHLHja y KOju
noceayje, CyIUTUHCKU YYMHUO HeepukacHUM. lllTaBuille, YUHU HAM Ce KaKo
61 6110 KAKBUM KaTeropuyKuM o/ib6aluBakbeM MOTYRHOCTH CAHKLMOHUCaha
aby3MBHOI HeBplIewa IpaBa NOTEHLMjaJHO YMTaBa KOHIleNluja 3abpaHe
3Ji0ynoTpebe npaBa 6uJa JoBeJeHa y nuTakwe. OBo M3 pasJiora uTo 64 jesaH
O/l ’beHa JiBa MojaBHa 06JIMKa 6U0 eJMMUHUCAaH. Kako HckpeHO BepyjeMo fa
je LuJ/b 3aKOHOZaBLa 61O, 6all HANIPOTHUB, Jja Ce MPaBHU UHCTUTYT 3abpaHe
3J0ynoTpebe paBa y4uHU LITO je Moryhe epuKacHUjUM CpeICTBOM, @ 3aTUM U
Jla ce UCKaX<e KeroBO HEJJBOCMUCJIEHO OIpe/ie/berbe Y CBOj CYyNPOTCTaB/bEHOCTH
YHyTpallibe U CIoJballilbe TEOPUje 3JI0yNoTpebe NpaBa, CMaTpaMo a Kao
JIOTMYaH NPOU3Ja3d 3aK/bydaK Ja 3aKOHOJaBal| Npeno3Haje APYyLUITBEHY
OMAaCHOCT U aby3UBHOT HEBPILeHka IpaBa.

JlorM4Ky OCHOBY, 1a/bOM aHAJIM30M pe3y/ITaTa KOjU IIPOU3JIa3e U3 TeJe0JOLKOTr
TyMauema, MOXKeMO IOTPAKUTU Uy 3Hauekby CHHTarMe ,Bpliere npasa“. Hanme,
KaJla y CBaKOJHEBHOM rOBOpYy YIOTpe6UMO U3pa3 ,Bpliewme,MMaMo Y BUAY
HCK/bYYHMBO aKTHUBHO JAp>Kame jeJHOT JIMLA, TO jeCT HEKaKBO Yuibemne. tbemy
CynpoTaH 610 64 u3pas ,HeBplleme’, KOjU yKasyje Ha OACYCTBO KOHKpeTHe
aKTHUBHOCTH jeJHOT JULa.

Je3uk KOjUM ce 3aKOHOJABAl] KOPHUCTH, Ca APYyre CTpPaHe, He OCjama Cce
HeIocpe/HO Ha HAPO/IHH, OZJHOCHO Y IPAaBHOM CMHCJIy JIAU4YKH je3uK. OH ce Ha
Ib€era, TO MOKe GMTH BPJIO HHTEPECAHTHO, 0CJIakha CaMO OCPeIHO. 3aKOHO/1aBal|
ce y CBOjUM HOPMaTUBHUM KOHCTPYKIMjaMa 0CJlatha HEMOCPEHO HAa HAyYHU
je3UK, TO jecT je3UK crenujajHo u3rpaheHn 3a norpebe npaBHe Hayke''. Tako,
YaK U YKOJIMKO 3aHeMapuMo u3paxkeHy (MeTa)Ppuio30pcKy KOMIIOHEHTY
npaBHe HayKe, NpruMeTHheMo /1a OBaj je3UK Y OJJHOCY Ha HApOJIHHU, HAKO U3
era npoucTuyde, yHKLMOHHUIIE 110 3HAYAjHO JpyrayljeM NpUHI Uy 2,

Ykosavko noheMo o Tora Jia je I[uJb Hay4He ZIeJIJaTHOCTH Jia Ce peJialjje U3
MPUPOJHE UJH JPYIITBEHE CTBAPHOCTH CBE/ly Ha HM3 HCKa3a KOjU Cy Yy UCTUM
yCJ0BUMa YBEK Ta4HH, je3WK KOjU HayKa rpajiy, HAPOYUTO NPU U3paKaBakby

11 OBO mouMake TPOCTPAHOT OJHOCA U3MeDy HApOAHOT je3WKa, je3uKa 3aKOHO/IBalla U
je3anKa mpaBHe HayKe, UJie y KOPaK ca MHCUCTHUPabeM Ha pasJInIy U3Mehy JandKor, TpaBHOT
¥ npaBHUYKOT je3uka ([Toaroparn, 2000: 270).

12 Iutame npuMeHe je3MKa BaXKHO je MoJjje/JHAKO Ha CBUM HUBOMMa 6aBJ/bera IPaBOM —
NO/ljeIHAKO je BaXXHO U 32 CTBapambe, U 3a TyMadere, a HAPOUYUTO IPUMEHY U OCTBapUBame
npasa ([Togropar, 2000: 269-270).
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JpylwITBeHUX peHOoMeHa KOjU Cce He /1ajy yBeK MPeLU3HO U3Pa3UTH, 10 IPUPOLHU
CTBapu Mopa 6MTH WUPHU y 3HaYewy. OH HYKHO MOpa OGUTH CBEOOYXBaTHU]jH.
Y HaueM cJydajy TO 3HauMu Ja WCTU U3pas, u3pas ,Bplliewme”, Kaja ra
ynoTpe6/baBaMo y IpaBy, He MOXKEMO MHTepNpeTUPATH Ha OHAj HAYKH Ha KOjU
ce TO UYMHHU y JIJAWUKOM OMNIUTewY. tbera MopaMo HHTepnpeTUpPaTH Kao WU PH.
Crora, kasay CKJaAy c Ipenopykama IpaBHe TeOpHje yCIeMo Ja 3aHeMapruMo
KOHBEHILIMOHAJIHO 3HaYeHe U3pasa U MOKYIIaMo /1a IPOHUKHEMO Y CYLUTHHY
TEPMUHOJIOTHje Koja je ynoTpebsbeHa (Markovi¢, 1968: 10), 3aucta UCKpeHO
BepyjeMo Jia 1ojaM ,Bplliere paBa“ He 3Ha4M HY»KHO CaM0 aKTHUBHO JApKakbhe
TUTYyJlapa npaBa, Beh ja Moxe 3HaYUTH U NIAaCUBHO ApXKakbe, Te 1a 6M CHHOHUM
— YKOJIMKO je 4YATAaoly TaKo JlaKlle Ja JOXKUBU UJiejy 0 KOjoj TOBOPUMO — Y
HapoAHOM je3uKy 610, He U3pa3 Bplueke, Beh u3pas yxxuBamwe’. Jlakiie, yKOJIUKO
CUHTarMmy ,Bplleke NpaBa“ MHTepNpeTUpaMo Kao ,y>KUBamwe" UCTOT 0J] CTpaHe
TUTYJlapa, Ipor3Jia3u Jja 61 ce 3abpaHa Bpliueka lpaBa IPOTUBHO LiUJ/bY O KOMe
3aKOHO/|aBal, FOBOPU OJHOCUJIA HA 3a6paHy IPOTUBLUJ/bHOT Y KHUBaka Npasa.
To, nasbe, 3Ha4H Jja ce OHAa OJJHOCH M Ha 3a6paHy aby3UBHOTI HEBpIlEeHa pasa.

1.2. Cayuajesu koHKpemu3ayuje 3a6paHe a6y3u8Ho2 Hegpulera npasa

Bepyjemo kako je o Tome ga 300 PC mpenosHaje aby3MBHO HeBpIIEHE
Cy6jeKTUBHOT MpaBa Kao O6JIMK 3Ji0ynoTpe6e, a HAPOYUTO OKO CTeleHa
JIpyLITBEHE ONTAaCHOCTHU KOjy 0HO HOCH,Moryhe nocTuhu MUHUMYM KOHCeH3yca.
MebyTumMm, jenHa cTBap je pehu kako 300 PC npernosHaje ¥ macMBaH 06JIMK
3J0ynoTpebe cybjeKTUBHUX NpaBa. Hewto cacBuMm Apyro je, mehyTum, pehu
Jla OH 3JI0ynoTpeby Cy6jeKTUBHUX NpaBa U CaHKLHOHUIIEe. UcipaBHOCT 0Be
CMeJie XUMIIOTEe3€e He MOXKe Ce BUlIe J0Ka3uBaTH, 6apeM He JOBOJbHO YCIIEIIHO,
Ha HUBOY UHTepIpeTalllje KOHKpeTHe HOpMe KOjoM je 3abpaHa 3JI0ynoTpebe
Cy6jeKTUBHUX NpaBa 006JIMKOBaHa. MHAMKATOpPeTauYHOCTU OBe XUIOTeE3eE,
nHavyepacyte yHyTap Tekcta 300 PC,mopamonpoHahu y ciyvajeBUMa
KOHKpeTH3alluje 3abpaHe 3JI0ynoTpebe Cy6jeKTUBHUX MIpaBa, KaKo Y OHUMA
KOjU ce TpaJULMOHAJHO Y3UMajy 3a TAKBe, TAKO U y OHUMA KOjU 0 caZja HUCY
NOCMATpPaHU Ha 0Baj HAUYUH.

13 Tlopebema paau, Cprcky rpahaHCcKM 3aKOHUK — HAKO MOKe GUTH CIIOPHO Aa JIX TBOpalj
aKTa MPOMOBHILIE UJIH 0Ji0anyje UJejy o 3J10ynoTpeOH cy6jeKTUBHUX NpaBa — C jaCHUjUM
OCJIOHLIEM Ha HAapO/iHH je3UK, y §806 3aucTa roBopu o, yK1Bamwy " npaBa cBojuHe. [Ipuankom
dopmysnanuje MHCTUTYTA 3abpaHe 3/10ynoTpebde npaBa 3a notTpebe OmiTer UMOBUHCKOT
3aKOHMKa 3a KibaxkeBUHY LipHy ['opy, BanTazap Borumuh, ce y HacTojalbuMa ia ce NpUGIKU
3aXTeBHMMa HapOAHOT je3uKa, o1y4yro y 4. 1000 3a popMyanujy y Kojoj roBOpH 0 ,CIYKEHY
npaBoM“. Y cs1060/JHOM IPEBOAY, YMHH Ce Jla ce U TBopal, AycTpHjckor onuTer rpahaHckor
3akoHMKa U3 1811, npe namena us 1916, onpesesvo 3a uspas ,ciayxemwe npaBom“y §1305.
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HaumMe, 3akoHoAaBal NpeTeH/yje Ha CBe0OyXBATHOCT Y peryJdcamy NpaBHUX
opHoca. [loMmeHyTOM Hjeany moryhe je npubJIUKUTH CEKPO3 IpaBHE HOpME
pas3J/IMyUTOr HUBOA onITOCTH. OHe HajoNIUTHje, HeoApeheHe HY IO AUCTIO3ULUjU
HU N0 CAaHKIMjH, a U3parXKeHe Y BUAY TeHepaHUX KJIay3yJ/ia,IpeACcTaB/bajy
[JIaBHO CPEJICTBO 3a OCTBapeme TOr I11/ba U Kao TaKBe UYMHE OCHOBY IIpaBHe
HopMmaTuBe (Markovié, 1968: 9).Mnak, nako npeTeHAyje Ha OCTBapUBa€
IpaBHe U3BECHOCTU Kpo3 ynoTpeby popmysianujakoje o6yxBaTajy IITO je Behu
6poj YMHEHUYHUX CTawa Moryhe, 6e3 CyBUIIHOT onpTepehrBamba 3aKOHCKOT
TekcTa (Markovi¢, 1968: 12), 3akoHoAaBall He XKeJH Ja CyAuje Y KOHKPETHUM
cJly4ajeBUMA NpenycTy caMe ce6u. OH yJsiaxke OrpOMHe Hamope Ja, KaZia roj
je To Mmoryhe, onuiTe NpuHIUIE, YTKaHe y IPaBHU NOpeJaK, KOHKpeTHU3Yje
Nperno3HaBawkeM CHUTYyalldja Koje ce y IpaKcU Hajyelihe noHaBJ/bajy. JeJHOM
Ipeno3HaTe, OBe CUTyalldje 3aKOHO/aBal, U3/iBaja 0/, OKpUJ/be NOCEOHUX
MpaBHUX UHCTUTYTA. ONIITH NPUHLUII Ce TpeMa TUM 3aCeOHUM NPaBHUM
MHCTUTYTHUMaA KOjU Cy U3 Hbera U3BeJleHu 0JJHOCH Kao lex generalis. To 3Hauu
Jla he ce OH MPUMEHUTH CaMO OH/IA KaJla Ce YUHbeHHUIle U3 )KUBOTA HE MOTY
MOJBECTH IOJ NpeLUu3HOo JedUHUCAHO NIPUMApPHO NpaBUJIO (LITO 6U Jasbe
JlaJIo OCHOBA 3a MPUMeHY Npenr3Ho AePUHHUCAHOT CeKYHAapHOT NpaBuJia)
KOHKPETHOT MPaBHOT HHCTUTYTa'.

1.2.1. 3acmapesiocm u aby3usHo Hegpuierbe npasda

Kpo3 npaBHU HHCTUTYT 3acTapesIOCTH 3aKOHOAABaL, IpeTeHyje [la OCTBapHu
YUTaB HU3 IW/beBa'®, a HAYMH HA KOjU TO YMHUIOCEGHO je 3aHUMJbUB.
3akoHOZaBal, HauMe, [Ipeno3Haje /Ba IOHallakha Ha CTPaHU IoBepuoLa —
HeBpIlUeHe [IpaBay 3aKOHOM o/ipeheHOM pOKY, Te IOKYI1lIaj Bplllea [0 TPOTeKY
TOT POKa. Y NPOTUBYPEYHOCTH IOBEPHOYEBOT IOHAIIAka [Tpeno3Hajeogpehenu
CTelleH APYyLITBeHe OMAaCHOCTH, Te CTBOPEHY HeM3BEeCHOCT,U3 KOje ONacHOCT
Npou3Jia3y,pelliaBa TaKo LITO y IPBOM TPEHYTKY NIPeAHOCT Jlaje UHTepecuMa
YHjeM 3a/J0BOJbEY CAYKH YCTAHOBJbEHO NTPAB0'®, 1a 6U 10 NPOTEKY BpeMeHa
Koje je cam ojJpenuno!’ 3akoHOJaBal] CTao0 Ha CTPaHy AYyKHHUKA. TO YHHU
TaKo LITO Aaje MOTYRHOCT AYKHUKY Jjla MaTepUjaJHONPaBHUM IPUTOBOPOM

14 O HeozapebheHOCTH MpaBHOT CTaHJAp/ia HA HUBOY IPUMapHOT MpaBuJia (JUCIO3ULHje)
Y CEKyHJIapHOT, TO jeCT CyNnCcHUUjepHOr npaBuja (CaHKIUje), leTa/bHUje BUJETH KOJ:
Mapkosuh, 1968: 9 u name.

15 3akoHogaBal Kpo3 3acTapeJsioCT NpeTeHAyje Aa MOMUPH, Hajlipe, UHAUBUAYaTHe
NpOTHUBYpeYHe UHTepece AYKHUKA U MOBEPUOLA, 3aTUM /a IOMHUPU UHAUBUAYATHE U
OTILTE UHTEPECe, 1a CIIPeYH 3JI0yNoTpelby NpaBa, ja yBaku KpeaTUBHU U JIeCTPYKTUBHU
yTHULaj IpOTeKa BpeMeHa, Te /1a YCIIOCTAaBU HapyLIeH! CKJ1a/i u3Mehy npaBHOT U GaKTHUYKOT.

16 Y. 360 u 361 3akoHa 0 06JIMTal[MOHUM OJJHOCHUMA.

17 Yan.371-380 3akoHa 0 06/IMTallMOHUM OJJHOCHMA.
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[0BepHOYEBOM MTPAaByyMatby 3Ha4aj, yTOMUKO IITO he ra TUIKUTY NPUBUJIErHje
Jla 6y/e ycremniHo 3amTruheHo y cyackoM noctynky'®, ve nupajyhu nputom y
OCHOB(aHOCT) MOTpakMBatkhal’ YuMe ocTaB/ba MOTYNHOCT /1a ce MOTPaKUBahe
NYyHOBa)XHO U3MUPHU J0GOPOBOJHHO?.

HemoryhHocT moBepuona Jia ce OCJOHHM Ha CpeJACTBa NPUHYJAE KOjuMa
Jp’KaBa pacrnoJiake, MaKo je TeLIKO HerupaTH Ja MMa U APYyTruX UCIIpaBHUX
WHTepIpeTanuja, MU NIOMMaMO Kao CBOjeBpCHY CaHKI[Mjy 3a MOBepUOLa.
YKO/IMKO NIpUXBaTHMO OBO CXBaTakbe, I0CTaBJba Ce IUTake Koje Ce IoHallakbe
Ta4yHO CAaHKL{MOHHUIIE — IPBO KOje 110/jpa3yMeBa HeBpIlewe NpaBa y ogpeheHoM
POKY, HAKHAa/JHU NOKY1aj Bpliera IpaBa UK 06a MoHalllaka Kao CyKLleCUBHU
caen? Jlenyje na ce nocjeArmy CTaB MOXe OPaHUTH ca HajBUIle yclexa, Te
Jla 3acTapesioCT HAacTylla HAKOH CYKLleCUBHE OCTBAapeHOCTH 06a 06JiMKa
NoHalllaka, MehyTUM MU cMaTpaMo Ja 3aKOHOJaBal| CAaHKIIMOHMUIIIE YIIPABO
HeBpllewe pasa.

OBO 3aKJ/by4yjeMo,HajIIpe,M3 TOTa LITO Ce 3aKOHO/ABal] 0/IJ1y Y10 32 TO J1a IPABO
OTICTaHe HAKOH YCIENIHOT HCTHUIalkha IPUToBOpa 3aCTapesI0CTH;3aTUM, U3 TOTra
IITO OHO MOe /1a 6y/ie pea/in30BaHO 6e3 o/iBoherba Ha Taj HAYMH NpUGaBJ/bEHE
KOPUCTHU noJ, 6orahemwe 6e3 BasbaHOT MPABHOT OCHOBA; U3 TOra LITO IpHUMeHa
CaHKIlWje 3aBUCH UCKJbYYUBO O] BOJbE JYKHUKA; Te U3 popMysialidje camor
MPUTroBOpa 3aCTApeIOCTH KOjOM AY>KHHUK He OCIOpaBa Cajlalllibe BpLIEHE
npaBa, Beh ckpehe maxkmwy cy1y Ha lberoBo npehauimwe ,HeBpuiewe” (Paaynosuh,
2018: 143-145).

[Toce6HO >¢eIMMO [Jla HarJacCuMo Jia AY>KHUK Moxe uctahu Ty6eHU 3axXTeB
KOjUM TpaxH Ja ce YTBPAH Ja je NpaBo 3acTapesio HAKOH NPOTeKa 3aKOHOM
npesBuheHOr BpeMeHa y KojeM HHje BPIIeHO, U TUMe OTKJOHU HEU3BECHOCT
KOja 0Ll HHje MOXXe HACTaTH. JOll je UHTepeCaHTHHje TO Aa CyJ MOXe Jia yCBOjU
Taj 3aXTeB U OIJIaCHU IIPaBo 3a 3aCTapeJsio, YaK U OH/la Ka/Jja IoBepuJIall yoITe
HUje HU MoKy 1o /ia ra Bpuy.[Ipon3Jsia3u U3 Tora He06MYaH 3aKJ/byYaK, KOjH Kao
TakaB 3aBpebhyje fa 6yie npeMeT OCEGHOT UCTPAXKKBaMa, [1a Bplllekhe IpaBa
HUje HU NIpeJlyCJIOB 3a HacTyIlake 3acTapesoCTH, a 3aTUM U 1a KOHCTUTYEHC
3JI0ynoTpebe npaBa y OBOM CJ1y4ajy YONIITe HUje MPOTUBYPeYHOCT. OHO LITO
je U3BeCHHUje je [la ce TEeLIKO MOXe Op>KaTH CTaB [a ce Kpo3 3aCTapesioCcT
CaHKIMOHUIIE YUIbeHUYHU CKyINl y BHU/JY HeBplLIewma M Bpllewa IIpasa, a
HapOYHMTO CTaB Jla Ce CAHKLIMOHUIIE BplLIewe IpaBa. M3 oBe nepcrneKkTUBe fesyje

18 Y. 360 cT. 3 3akoHa 0 06AUTALMOHUM OJHOCHMa.

19 Y 0BOM TpeHYTKY Bpe/laH aHaJIM3e je, CBAKaKo, U CTaB, U3HET Y TEOPHUjH IPaBa, 0 PasinLu
n3Mehy oHMX 06/1MKa aby3MBHOT MOHALIakba KOja Cy Kao TakBa 3abpameHa U3PUYUTO U OHUX
KOja HUCY 3abpakeHa, Hero camo HeocHoBaHa (Vodineli¢, 1997: 216-217).

20 Y.n. 367 3akoHa 0 06JIMTallMOHUM OJJHOCHUMA.
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Jla ce ca BHUIIe ycrexa MOXKe OpaHUTH CTaB Jia ce 3acTapesiolihy kKao 06JIMKOM
KOHKpeTH3aluje 3/10ynoTpebe npaBa CAaHKIMOHHUIIIE HEBPILEHE NTpaBa.

2.2.2. Hespuierbe npasa uzbopa kod a1mepHamu8Hux
o6asesa u aby3usHO Hespulere Npasa

Y pen yroBopa ca HUXXKHUM CTeleHoM o/ipeheHOoCTH peMeTa Koje 3aKHO/aBaljl
JloNylLITa cna/iajy U yroBopu ca aJTEpHaTUBHO NOCTaB/beHUM ob6aBe3ama.
KpuTepujymMu Ha OCHOBY KOjuX ce ojipeherwe mnpeaMeTa BpIIHM HE MOTY
ce cMaTpaTu 00jeKTUBHHUM, CaMHMM TUM HH CacBUM NpeLU3HUM, Beh cy
OHU Cy0jeKTUBHH, U TO y CMUCJIY /la CY BE3aHU 3a IOBEPEHO U BPEMEHCKH
OrpaHUYEHO MpaBo u3bopa jesiHe 0/ AyroBaHUX YHHUAOUL. [lakJie, YCJI0B Ja
0Baj YyroBOp HACTaHe, a 3aTUM U OyJie peaJiM30BaH, jecTe [a ce mpaBo U360pa
Hajlpe MOBEPHU jeJHOM JIUIly Y YTOBOPY MJIM BaH Hera, Te [1a OHO Y 0CTaB/beHOM
BpeMeHYHU3BPIIY U360p U e PUHUTUBHO ONpeiesu mpeamMeT?2 M ynpaBo y oBoM
TPEHYTKY Z10J1a3UMO JI0 Be3e u3Mehy ajTepHaTHUBHUX 06aBe3a U aby3WBHOT
HeBplllewa Mmpasa.

[locTaBJ/ba ce, HaUMe, MUTakb€ Koje Cy NOCJeiule HeBpllIewa lpaBa u36opa, a
3aTUM M IMTake KaKBa je IpaBHa NpUpo/ia TUX NocjeAula. 3aKoHoaBall, TO
ce o/l bera oueKyje, Hy1d HeJBOCMUCJIEH O/IFOBOP HA IPBO MU TAakbE, Te 3abyHe
Hema?:. To Ham omoryhaga ga foheMo /10 moy3ZaHOT OIrOBOpa U Ha APYTo
NUTameE, a Koje je 0J1 Toce6GHOT 3Havaja 3a OBaj paJ,.

C TuM y Be3H, YBPCTO CTOjUMO Ha CTAHOBHUIITY Jia Ce 0BO IPAaBUJIO MOXe U
Tpeba mocMaTpaTH U Kao Sui generis caHkLMja. Majja TakaB cTaB MOXe GUTH
CIIOpaH,MH Y OBOM TPEHYTKY HUCMO Yy CTawy Ja IpaBUJy CaZp>KaHOM y YJI.
405 300 PC y noTnyHOCTH OipeKHeMO,Ka3HeHU" KapakTep. U 3aucTa, Kako
Jipyraydje 06jaCHUTH YMbEHULY [a je, HAPOUUTO y CAy4ajy KaJja OHO IpUnajia

21 W3 popmysnanuje HopMmu 300 PC npoussasu ja je NpuMapHHU YCJIOB Jia yrOBOp ca
HeoJipeheHUM npeMeTOM HacTaHe MYHOBAXHO /J|a IOCTOje JOBOJbHO jaCHU KPUTEPUjYMHU
Ha OCHOBY KOjHX Ce, KaJia ce U3 pa3e cTBapamwa npebhey ¢pasy usspiuerma yropopa, Ao Tajsa
o/ipeJiMB IpeJMeT MOXKe yYHMHUTH oJipeheHuM y notnyHoctu. MehyTrMm, 3akoHojaBan uje
Y KOpakK Jila/bey HaMepH Jia YBaXKU IPUHIUI Ay TOHOMHUje BOJbe KOjH je caM POKJaMOoBao,
Te IONYILTAa ¥ OHe YTOBOPe KOJ, KOjUX TU KPUTEPUjyMU HEJOCTAjy, aJlu je IOBEPEHO PaBo
TpeheM M1y ja mpeMeT ONpesieJid Y IOTYHOCTH.

Y. 46,4s1. 47 v 4. 50 3akoHa 0 06AUTalMOHUM OZJHOCHMA.

22 CuTyanuja Kajia mpaBo M360pa NMpumajia JHUIY Koje HHje yrOBOpHa CTpaHa, TO jecT
TpeheM JiMny Kako ra 3aKoHO/jaBal] Ha3WBa, HUje HUHTepPeCaHTHA U3 NepPCIeKTHBE OBOT
HCTpa)kuBamwa 1 pajia, 6yayhu 1a 3a Tpehe sinie He MOCTOju HUKAKBA ,,CAHKI[HMja" 32 C/IyYaj
HeBpIlemha I0BEPEHOTr MpaBa usbopa.

Y. 406 3akoHa 0 06JIMrallMOHMM OZJHOCUMa.

23 Y. 405 3akoHa 0 06/IMTallMOHUM OJJHOCHMa.
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noBepuoLy, jeiHO oBJallheme 01y3eTo U NPEHEeTO Ha APYTy CTpaHy, Koja je,
KaJia johe 10 ciopHOT HeBplllewka TpaBa U360pa, CBe Makbe yrOBOPHU MapTHeED,
a CBe BUIe NIOTEHLUjaJIHU IPOTUBHUK Y CYACKOM crnopy. Bepyjemo kako u
JIJAUYKOM U CTPY4YHOM IIOMMaky NpeJiMeTHe IpaBHe HOpMe OZAroBapa CTas Jia
Cce y OBOM CJIy4ajy paZjy O CBOjeBPCHOj CAaHKIUjHU.

[loz ycsoBoM ja npuxBaTUMO U/ejy [ia ce y OBOM CJIy4ajy paJiv 0 CyICUUjepHOM
NpaBUJIy, TO jeCT CAHKLHUjU, 6yAyhH Ja je ¥ JUCIO3MLMja TO3HATa, oApeheme
NpeTIOCTaBKe CAaHKIUje MocTaje 0cob6UTO caokeHo.HanMe, ako je 6UJI0 Koje
oBJlalihewe YCTaHOB/bEHO IPABHOM HOPMOM, CY6jeKT YMjUM UHTEpPeCcHUMa je
OHO moJpeheHO BbUMe ce MOKe KOPUCTUTH, aJld U He Mopa. M3y3eB YKOJIHUKO
He MPUXBATHMO CIIOPHY KOHCTPYKLMUjy O IpaBy Kao ,,00aBe3u y CONCTBEHOM
HHTepecy", HeBpllewy oBJallhema HeMa Mpenpeka, jep je HeBpIIEHEe
oBJs1alhema,no/ijeJHAKO KA0 U BplIeHke UCTOT, JONYLITEeH HAa4MH YKHUBakba
npaBa. Hu npBu HU Jpyry 06JIMK NTOHalllaka He Bpehajy AUCIO3ULUjy HOpMe
KOjoM je To oBJsawhemwe npegBuheHo.MehyTuM, yKOMKO HeBpIlIewe NpaBa
HUje IPOTUBIPABHO, aJIM Ce UIIaK CAaHKLMOHHUIIE, TPOU3JIa3H Jia je ,caHKIHja"
n3peyeHa 360r 3J10ynoTpebe npaBa, U TO ynpaBo 360r MaCUBHOT JApXKama
rMaola opJaiihema.

2.2.3. [logepusauka doyrea u aby3usHo Heapulerbe npasa

JlejcTBO jeJHOM 3aCHOBAHOT OGJIMTaIlMOHOT OJHOCA UCIOJ/bABA Ce Y MpaBUMa
1 o6aBe3aMa JiMIja Koja y TOM ojiHOcy y4yecTByjy (Pagumuh, 2004: 317), a
CYLITHHA 0CTBapyje UCNYemeM 06aBe3e, TO jeCT U3BPLUIEHEM YNHUOE KOjy
JYKHUK AYTYje, a Kojy je moBepuJal, oBJaliheH /ja 3aXTeBa, Te eBEHTYaJHO
OoCTBapema I[1/ba YKOJIUKO ce paju o ,06aBe3ama pedysarata“ (Tumwuh, 2018:
173). U3 Tora ce fa/be OCHOBAHO MOX<e 3aK/byYMTH KaKO je YUTAB 06JIMTallUOHU
OJHOC 3aCHOBAH pajy noeepuona. MehyTum, nako ogHOC jecTe 3aCHOBAH paju
3a/10BO/bEHA HEroBUX (He)MaTepHjaJHUX UHTepeca, IPEeTX0AHO NOMEHYTH
NpaBHU MHCTUTYTHU: 3aCTAapesIOCT U NpaBUJia KOja ce OJHOCE Ha HeBpLIeHe
npaBa U36opa Ko/ aJiTepHaTHBHUX 06aBe3a, ajld U PyTy KOjU HUCY IpeJMeT
HHTEPEeCcoBakha y OBOM Pajy, I0Ka3yjy KaKo Cy y 00JIMTaliOHU OJJHOC yTKaHU
Y MHTEepecH AY>KHUKa, Te [ia NOCToju noTpeba fa u oHU 6yay 3amwTuhenu. To
MoKa3yje, MoK /ja U HajjaCHUje, 3aKOHOM ypelheH KOHIIENT OBEPUIIAUKe 01 e,

HaumMe, 1a 6u ce fy»KHUK CBOje 06aBe3e 0cs1060/110, Hajuellhe je noTpeb6Ha
capa/iia MoBepHolia Koja ce cacTOju Y HEKOj pajibU NMpUjeMa UCIYHemba.
Ciny4ajeBM y KOjUMa AY>KHUK MOXKe UCIYHUTH CBOjy 06aBe3y 6e3 UKaKBOT
aHra)koBama OBEPHOLa, CEM eBEHTYaJHO KOJ, 06aBe3a Koje IJ1ace Ha HEeUUbelbe,
n3y3eTHo cy peTku y npakcu (Tumuh, 2018: 174). YnpaBo y ca1y4ajeBUMa, UCTUHA
He HAapOYUTO YECTUM y IPAKCH, Kala y POLeCy UCNYbetha U30CTaHe HEON X0 HO
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aKTUBHO yyelnhe noBepuola, Koje 64 oMmoryhusio a Ay>KHUK 3all0YHE WU
JIOBPIIY 3aII0Y€TO UCNYHeHb€E, HACTAje 0cOOUTa MpaBHa HensBecHOCT (TuuuA,
2018:176). OHa npou3Jia3u U3 NPETIOCTABKE, 10 HAMa 060PHBE, ZIa TOBepUIaLL
HUje jeJUHU KOjU MMa MHTEepeC 32 UCIIyebe 0b6aBe3e. HeliTo npenusHuje,
Tpeba ohu of Tora, a YWHU ce Jla 3aKOHOAABall TO U UMHH, a U JY>)KHUK UMa
oapeheHu (He)MaTepujaJHU HHTEPEC 3a UCTTYbeHbe 06aBe3e Kojy Ayryje’t.

Ha cTpaHu fiy>KHHKa Yy KOHKPETHOM CJIy4ajy MO /ia YOIILITE He IOCTOjU HUKAaKaB
HMHTepeC 1a Ha UCNTY ey UHCUCTHPA yKOJIMKO Beh moBepuial Toka3yje 3HaKe
He3aWHTepecoBaHOCTU. OCHOBAHO je MPETINOCTABUTH /ia My TaKBO IIOHallakbe
noBepuola YakK U ofrosapa. Ho,mpaBu/iHuje je NpeTNOCTaBUTH Jla UHTepeCcU
WIakK [0CTOje, Te HA TeMeJby Te NpPeTIOCTaBKe OMOTYNUTH AYKHUKY [a
HUX OCTBAapH YIPKOC U30CTAHKY [IOBEpUOUYEBE capa/ikbe Ha KOjy ra, y3rpes,
JY>KHUK HUKaKO He MOXKe IpUMopaTH. 3aKoHoaBal, Ay»KHUKY oMoryhaBa Jia
CBOje UHTepece KOju ce peasu3yjy Kpo3 UCIYbehe 0CTBApU NPONHUCUBAKHEM
CBOjeBPCHUX CaHKI[Hja 3a OBEPHOLA KOjU OCIE Y AOLHbY .

OBJie ce mocTaB/ba MUTae MPaBHe MPUPOJie MOTEHIUjAJHUX MOCTAeULa
noBepuJiayKe fole. HanMe, noBepuJialy, ceM y peTKHUM CJydajeBUMa y KojuMa
Ce 3aKOHO/IaBall 0/|BaXKH HAa TAKBY 0 pei0y*¢, HeMa 06aBe3y NpujeMa UCTY hetba.
[loBepuJian uMa IpaBo, TO jeCT oBJialihere /1a 3aXTeBa UCIY bekhe 06aBe3e 110
HeHOj ZIOCIIeJIOCTH, aJTH He M 06aBe3y /1a UCTY 3aXTeBa HUTH /la Y H0j y4eCTBYyje.
YKOJIMKO je 3aUCTa TAaKo, IUTakhe MpaBHe NPUPO/ie NOCIeAUIa TOBEpUTAUYKE
JIOIlIbe MOXKe OUTH pa3pelieHo Kpo3 HHCTUTYT 3abpaHe 3s0ynoTpebe nmpasa
Y TO 3JI0yNIOTpebe Yy TaCUBHOM 0GJIHKY.

Tpeba o6paTUTH NaXKky Ha cesehe pesnanuje c TUM y Be3u. HauMe, peksiv cMo,
nosepwuJal uMa oBJalihemwe, He M 06aBe3y. AKo je Beh caHKIMOHKCaH 360T CBOT
MOHALIaka, CAHKI[Mja He MOXKe 6UTH U3peveHa 360T IPOTUBIIPABHOT IOHAIIAha,
6yayhu na HUKaKBa Jy»KHOCT Ha CTPaHHU NMOBEpHOLA HUje HU YCTAHOBJbEHA.
AKO ce HEKO CaHKIIMOHHUIIE, MAKO Ce HHUje MOHAIIA0 NPOTHUBIPABHO, OH/JIA Ce
CaHKIIMja MOKe IIOMMAaTH CaMo Kao NocJsie/ria aby3uBHOr NoHalama. Hajsaz,
1o/l yCJIOBOM /I C€ CJIOKMMO /Ia Ce y KOHKPETHOM CJ1y4ajy CAaHKIUOHUIIIE

24 Jly»KHHKOB MHTEpPEC 3a UCIIyHethe CONCTBeHe 06aBe3e NpeMa NOBEPHOLY T0YUBA, TO
je Hajuenrhe U cay4aj, Ha LY>KHUKOBO] ’KeJbU Z1a ¥ TOBepUJIALl U3BPILU CBOjy 06aBe3y, Koja
HpoM3JIa3H U3 IBOCTpaHoo6aBe3yjyher npaBHOT 10CJ/I1a KOjU je OCHOB IY>KHUKOBe 06aBe3e
WJIM HEKOT APYTOT NPaBHOT N0CJIa, yKOJIUKO CY JY>KHUK U IOBEPUJIALl, PellMMO, y CTaJTHOM
MOCJIOBHOM OZIHOCY (MaTepHjasHU HHTepec). Jly>KHUKOB UHTEpeC MOXe NPOU3JIa3UTH
M3 MOpaJIHUX pasJiora 3a UCykemwe o6aBese, NoTpebde Aa ce 04yBa MOCJOBHHU yIJIe] UIH
notpe6e fia ce U36erHe JpyIITBeHa 0Cy/ia KOja IPAaTH OATOBOPHOCT 32 IPUYHEbEHY LITETY
(HeMaTepujasTHU UHTEpeEC).

25 Y. 326 u 327 3akoHa 0 06JIMrallMOHUM OJJHOCHMMa.
26 Yu. 622 3aKkoHa 0 06JIMTallMOHUM OJJTHOCHMA.
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3JI0ynoTpe6a, OHA Ce y 0BOM CJ1y4ajy e GUHUTHUBHO HE CACTOjU Y BpLIEHY paBa
WJIYM KaKBOT oBJalihewa Beh, HAIPOTUB, yHeBpLIewy UcTOr. [Iponsiasu Kkako
Cy 3aKOHOM NPOKJIaMOBaHe MocJe/Mlie TOBEPUJIAYKE [0l b€, KA0 U UHCTUTYT
y LleJIMHH, 06JIMK KOHKpeTU3aluje 3abpaHe aby3UBHOT HEBpILEeHa paBa.

2. 3aK/py4nm

Y nporecy 0’kMBOTBOpEHA IpaBa He CMe ce TyGUTH M3 BH/ja Jla Ce CBU 0GJIHUIU
HWHTepIpeTalyja NpaBHe HOpMe HaJjla3e y 0J[HOCY UHTepaKIyje Aeyjyhu jegHa
Ha ZpyTy, IITO 3HAYH J1a HUje/laH O] IbUX, OCHM Y PETKHUM CJ1y4yajeBHMa MpaBHUX
JebUHUIIMja U KpUBUYHUX NPOIKCA, HE MOXKe JIaTH BaJIMHE pe3ysiaTaTe caM o
ce6u (Mandi¢, 1971: 209-210). [loce6HO MecTo Mehy HAQUMHHUMA HHTEPIpeTaLHje
3ay3MMa TeJIE0JIOIIKO TyMaueke, jep ce YTBphHUBaWbEM IUJbEBA KOjU CY
JleTEPMUHMCAJIM IOCTAaHAK HOPMe CTBapa OCHOBHHM NPeAYCJIOB 32 TAKaB HAYMH
NpUMeHe HOpMe KOju 6U OCTBapewy TOT I[MJ/ba 3aKMcTa U Boauo (Mandi¢, 2017:
201).C TuM y Be3sH, a C OCJIOHLIEM Ha Yy pajly oHyheHe apryMeHTe, YBPCTO
CTOjUMO Ha CTAHOBUIITY KaKo je [UJb HHCTUTYTa 3a0paHe 3JI0ynoTpe6e npasa
CTBapame MOTOHOT TJIa 32 CYNPOTCTaB/bakhe CBUM 00JIMIIMMA MTOHAIIAba
KOjU jecy y CKJIaZly ca IpaBHOM HOPMOM, aJId U3 KOjUX IPOU3Ja3u HeKaKBa
HeyTroJHOCT 3a opeheHo Jitle, a He caMO OHUM 06JIMI[UMa 3/10ynoTpebe Koju
Npou3Jia3e U3 aKTUBHOT MOHAlllaka UMaolla oBJamhema.

OBakaBcTaBcyrepuueuToajenocrojehaospenta300 PCkojom ce mpokaamyje
3abpaHa 3/10ynoTpebe npaBa, 360T MHCUCTUPaka Ha NPOTUBLU/bHOM 8pUWEHY
npaealHaraacuo aytop C. P], cyBuile ycko nmocraB/beHa. Mako Mu HeMaMo
HeJoyMuIa Ja je nmoctojeha Hopma 300 PC cacBuM J10BOJ/baH OCHOB Zia CyAuja
CaHKI[MOHUIIIE U a0Y3UBHO HeBpIleke IpaBa, CMaTpaMo Kako He 6U O6HUJIO
3roper Jja ce TakBa MOryhHocT y4uHH BUA/bUBHjoM. To je Moryhe y4YuHUTH
Ha BHUIlle pa3JIMYUTHUX HAYWHA, CBAKAKO, aJId YKOJIUKO 3aUCTa IpeTeH/yjeMo
Ha epUKACHOCT HOpPMe U CBeOOYXBaTHOCT CTaHAAp/Aa, CMaTpaMo Kako je y
6ynyhu komekc rpahaHckor nmpaBa, TO jeCT HberoB OMIITH Je0, HEONXOHO
MMIlJIEMeHTHpaTH oApeAdy kojy npomosuule 3111 PC, a npeMa kojoj cyauja
Tpeba 1a cIpeyd U Ka3HHU c8AKY 3./10ynompe6by|[Harnaacuo aytop C. P.] npaBa koje
npumnaja ojjpeheHoM cybjeKTy.
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THE NEED TO EXTEND THE SCOPE OF THE LEGAL INSTITUTE
CONCERNING THE PROHIBITION OF ABUSE OF RIGHTS

Summary

The legal institute that prohibits the abuse of rights is an exception to the rule that
the issue of one’s civil liability shall be raised only if the legal subject acted contrary
to the legal norm or some other (non-legal) norm which is given legal effect by the
legal system. The basic rule of legal logic in interpreting this legal institute is to
interpret its norms in the narrowest possible sense. Yet, the theoretical and empirical
research that preceded this paper shows the need for extending the scope of this
legal institute in order to cover all those situations where a legal subject remained
passive when it comes to the use of civil rights. In that sense, relying heavily on the
advantages of the normative method, teleological interpretation and multidiscipli-
nary approach, the author emphasizes a relative nature of obligations. Thus, rather
than discussing how the legal institute prohibiting the abuse of rights functions in
current civil procedure law, the author points to the need of regulating this legal
institute more precisely in the substantive civil law de lege ferenda as it was done
in the current civil procedure legislation.

Key words: abuse of rights, prohibition of abuse of rights, precise provisions.
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XAPMOHH3ALIH]A 3AKOHOJABCTBA CPBHJE
Y ObJIACTH KPETAIbA U BOPABKA CTPAHAILIA
CA IIPOITHCHUMA EBPOIICKE YHHJE

Ancmpakm: Y uaaHky je dam npukaz mamepuja/sHoONpasHux U npoyecHo-
NPAsHUX yCMaHos8a U peuera cadpicaHuxy 3aKkoHy o cmpaHyuma Penyb.auke
Cpb6uje koju je donem 26. mapma 2018. 200uHe, cmynuo Ha cHazy 3. anpu.ia
2018. 2oduHe, a y npumeHu 0d 3. okmobpa 2018. 2oduHe. [locae y8odHuX
HANOMEHQ, yYUHEH je Kpamak 0c8pm HA CUCMeMAmuUuKy 3aKOHA U He208d
HOMOMEXHUYKA 06e/1eX¢ja, a 3amuM jeusspuleHa Kpumuyka aHaau3a Ho8ux
ycmaHoeda U 3aKOHCKUX peulerbd HhUuXo8um ynopehusarsem ca odpedbama
npemxodHoez 3akoHa o cmpaHyuma (2008) u pesesaHMHUM NpagHUM
nponucuma Eeponcke yHuje. Aymop 3aksydyje da je Hogum 3aKOHOM O
cmpanyuma y Penybauyu Cpbuju 3Ha4ajHo yHanpeheH npasHu okeup 3a
ocmeapusarse U 3aumumy npasday 061acmu yAacka, Kpemarea u 60paska
cmpaHaya u 0a je nocmueHym 8uwu HU80 ycaz1aueHocmu HayuoHaaHo2
npasa ca npasHum cmandapduma Eeponcke yHuje.

KmyuHe peuu: xapmoHusayuja 3akoHodascmea, cmpaHay, kpemarbe
cmpaHaya, 6opasak cmpaHayd, Henpuxeamsbus 6e36edHOCHU PU3UK,
odbujarse yaacka, He3aKOHUM 60pasak.

1. YBoaHe HanOMeHe

HapoaHa ckynmtuna Peny6.ivke Cp6uje je Ha [IpBoj cegHunu [lpBor peioBHOT
3acegamway 2018.rogunu ogpxxaHoj 22. mapTta 2018. roaguHe, nocse cnpoBesieHe
jaBHe pacmpaBe, JoHeJia HOBU 3aKOH 0 cTpaHIuMa (y gabeM TekcTy: 30C/2018).!
3aKoH je nmporJalieH Yka3oM npejceHruKa Peny6inke 26. mapTa 2018. roauHe,

" e-mail: stevandic.danilo@gmail.com
1 Ca. enacHuk PC, 24/18.
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CTynuo je Ha cHary 3. anpuJa 2018. rofuHe, a o4eo je /ja ce NpUMewyje ecT
MecellM 0/] laHa CTylatha Ha CHary, npelusHuje of 3. okto6pa 2018. roguHe.?

JoHoumewe 30C/2018 MOTUBHCAHO je HEKOJIMKUM pa3sJio3uMa. [IpBo, TokoM
JleCeTOroIuIIhe MpUMeHe 3aKoHa 0 CTpaHIuMa (y Ja/beM Tekcty: 30C/2008)3
YOUYEeHO je /ia je MmojeJiHA 3aKOHCKA pelllerha BpeMe nmpera3usio? v Jja nocTtoje
onpeheHe npaBHe Npa3HUHE Koje je Tpebaso OTKJOHUTHU JOHOLIEHEeM HOBOT
MPaBHOT aKTa KOju 6U cBeoOyxBaTHUje ypeuo 06J1acT yJacka, KpeTawa U
6opaBka cTpaHanay Peny6uauinu Cpbuju.’ [[pyro, cTajHe ¥ 3Ha4ajHe IpOMEHE
y 06J1acTy MUTpaldja, a 10ce6HO BesiMKa U36ersinuka Kpusa y nocjaelbux
HEKOJIMKO TO/IMHA, 3aXTeBaJie CY HOBA 3aKOHCKA pellera Koja 61 YMHHUJIA
M0JIa3HY OCHOBY 3a NpeBa3uJIa’Kekhe HOBOHACTAJINX OKoJHOCTH.® Tpehe (nin
Mok aa [IpBo?),30C/2018 je moHeT y I[U/by HACTaB/bakhba Pajia Ha yCKIahuBamwy
nponuca Peny6snke Cpbuje ca nponrcuMa EBpornicke yHuje (y Aa/beM TEKCTY:
EY) 6ynyhu na xapMoHu3anuja 3aKOHOJABCTBA y 06JIACTU JIETAJHUX U
WperyJjapHUX MUrpanyja npe/icTaB/ba je JHy 0J Kby YHUX aKTUBHOCTHU Y CBUM
CTpaTelKUM JOKyMeHTUMa.’

MoTuBHCaHe CIMYHUM PA3/03UMa, HOBe 3aKOHe ¥ 06J1acTU IpaBa CTpaHalay
NpeTXOAHUX HEKOJIMKO FOJJMHA IOHEeJIe CY CKOPO CBe 3eMJbe Yy OKPYIKemy Koje
Cy Ha Iy Ty eBPOICKUX UHTerpaluja uiu cy TuM nytem Beh nporisie. Y npBoj
nosioBuHU 2018. roriHe, HOBe 3aKOHe 0 CTpaHLMMa AoHeJe cy LlpHa l'opa® u
Makegonuja,” a bocHa u XepuerosuHa 2015. roaune.!’ XpBaTcka je 3aKOH 0

2 Y Halloj MpaBHOj HAyLIX OJJaBHO je yKa3aHO Ha HEYCTABHOCT aHTHULUIIMPAHOT CTYNakba
Ha CHary 3akoHa Ipe no4yeTka werose npumene (I'py6ay, 2009: 150-174).

3 Ca. enacHuk PC,97/08.

4 0 pasauny u3mMehy mo3uTUBHOT TpaBay GOpMaTHONPABHOM (JI0rMaTCKOM) U COLUOJIOLIKOM
CMHCJy BUAETH Koz JoBuuunha (1977: 195-196, 260-266).

5 Kputuuku norses Ha ofpesbe 30C/2008 xojuma je ypeheH 60paBak cTpaHala npyxa
Bopaam (2008: 130-139).

6 O mepama EBporcke yHHUje, T0CeGHO y 06/1aCTH IpaBa Ha a3uJi, Ipely3eTHM Kao 04 roBOp
Ha MacoBHU NpuauB MurpaHarta 2015. roguHe Bugetu koj PanueBuha (2015: 25-28).
HecnpemHocT BehrHe eBpONCKUX JipKaBa 3a U3a30B MUI'PAHTCKe KpH3e U IbUXOBE Mepe
yCMepeHe Ha 3alITUTY NOJUTHUYKHUX, EKOHOMCKHX U COLMjaJIHUX UHTepeca uMaJie cy
3a nocJieAuLy OpojHe MOJHUTHYKE U APYTOBPCHE aHOMaJIMje, NoNnyT 3a6paHe mpoJacka
u3beryaruama KojoM ce KpIIK IJ106a/IHM NPUHLMI CJ1060/ie KpeTatwa by 1, po6a U ycayTa,
HEIOLITOBaka JbYJCKUX IpaBa MUTpaHaTa (HIIp. HaTypaJrn3anuje), nopacta kceHodpoobuje
U apyre. Buuie o Tome BujieTu ko PanueBuha (2016: 125) CumeynoBuha (2017: 28-31).

7 Hanpumep, AKLMOHHU IJ1aH 3a norJiaBJsbe 24 - [IpaBaa, cinobosa, 6e36efHOCT 04 1. MapTa
2016.rogune (noTnorynassbe Murparnuje).

8 SI list CG,02/18.
9 Ca. eecHuk PM,97/18.
10 Sl glasnik BiH, 88/15.
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cTpaHuuMa oHesa 2011. roHe, aJiv je Taj 3aKOH J10 cajJia IPeTPIieo HEKOJTUKO
M3MeHa U I0nyHa, nocaenmwe 2018. rogune.!!

30C/2018 je 3agpxao jeman 6poj ogpenobu 30C/2008 1 ucToBpeMeHO LOHEO
BeJIMKU 6p0j HOBUX yCTAaHOBA U HOBUX 3aKOHCKUX pelllea, ajd y 0Boj pa3u
XapMoHH3aluje ca npaBoM EY Huje 06yxBaTHO N0je/JUHE eBPOICKe NpaBHe
cTaHap/e y oBoj o6sacTu.!? Mehy HOBUM 3aKOHCKUM pelllelbuMa HajaHavyajHUja
Cy OHa K0ja ce 0JHOCe Ha 0/i01jakbe yJIacka CTpaHLa y 3eMJby, CTaTyCHa A Tamba
cTpaHana u HajsexHocT besbegHocHo-uHGOpMaTUBHe arenuyuje (y fabeM
TekcTy: BUA) 3a Bpliemwe 6e36eJHOCHUX IpOBepa CTpaHala.

[Iu/b OBOr HCTpa)KWBamwa je Jla ce NpaBHOM aHAJMW30M PaHUjUX U HOBHUX
3aKOHCKHUX pellleha U YCTAaHOBA U HbUXOBUM yrnopehuBameM ca eBpOICKUM
MpaBHUM CTaHJAapJUMa y 0BOj 006JIaCTH MCIHUTA Ja JIM je U Y KOjoj Mepu
Peny6sauka Cp6uja yckJaauaa cBoje nponuvce ca nponucuma EY. [losasHa
XUIIOTEe3a UCTpa)KuBama je faje 30C/2018 moziepaH U KBaJIUTeTaH 3aKOH YUjUM
JIOHOLIEH-EM je HALlMOHAJIHO 3aKOHOLABCTBO ¥ 3Ha4ajHOj MEPY XapMOHHU30BaHO
canpasoM EY.

11 NN RH, 130/11, 74/13, 69/17, 46/18.

12 Ha npumep, npaBHe cTaHAAp/ie O: 3aNO0ll/baBaky BUCOKOKBAIMPUKOBAHUX PaJJHUKA
- nuiaBa kapTa (Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry
and residence of third-country nationals for the purposes of highly qualified employment.
Official Journal of the European Union, L 155/17); npaBy rpahaHa YHuje 1 4JlaHOBA lbUXOBUX
OpO/IMIIA Ha CI060/JHO KpeTamwe U 60paBUIITe Ha NOAPYYjy Ap>kaBe yaaHue (Directive
2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of
citizens of the Union and their family members to move and reside freely within the territory
of the Member States. Official Journal of the European Communities, L. 158/77); ycioBumMma
3a yJla3ak 4 60paBak JpkaB/baHa Tpehux 3eMasba y CBpXy 3aloll/baBakba y CTaTyCy
ce3oHckux pagHuka(Directive 2014/36/EU of the European Parliament and of the Council
of 26 February 2014 on the conditions of entry and stay of third-country nationals for the
purpose of employment as seasonal workers. Official Journal of the European Union, L. 94/375);
yCJI0BHMMa 3a yJ1a3aK 1 60paBak JpkaB/baHa Tpehux 3eMasba y OKBUpY peMellTaja yHy Tap
npuBpeaHor Apyutsa (Directive 2014/66/EU of the European Parliament and of the Council
of 15 May 2014 on the conditions of entry and residence of third-country nationals in the
framework of an intra-corporate transfer. Official Journal of the European Union, L 157/1)
M MUHUMaJIHUM CTaH/JapAuMa 3a CaHKIMje U Mepe 3a I0CJ0/aBIle ApKaBsbaHa Tpehux
3eMaJba C He3aKOHUTHUM 6opaBkoM (Directive 2009/52/EC of the European Parliament and
of the Council of 18 June 2009 providing for minimum standards on sanctions and measures
against employers of illegally staying third-country nationals. Official Journal of the European
Union, L. 168/24). llpey3seTto 5.11.2018. https://eur-lex.europa.eu/oj/direct-access.html.
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2. CucTteMaTHKa 3aKOHA U HOMOTEXHUYKa oGeJiexja

Matepuja30C/2018je pacnopehenay 14 no o6uMy HejefHAKUX Iie/iMHa (T/1aBa):!?
I. OcHoBHe ofpenbe (4. 1-10); II. Ynasak u ussasak crpaHana us Penybiuke
Cp6uje (us. 11-17); I1I. Buse (us1. 18-38); IV. BopaBak cTtpaHana (4. 39-73);
V. HezakoHUT 60paBak U nocrynak Bpahama (4s1. 74-80); VI. 3agpxaBame
Y NPUHYAHO yaasbewe (4i. 81-94); VII. [lyTHe ucnpase 3a cTpaHie (4. 95-
99); VIII. UcnipaBe 3a foka3uBame uaeHTuTeTa (4. 100-109); IX. BopaBuiuTe
U npebuBasulTe cTpaHana (uia. 110-111); X. [locebHe ofpende o KpeTamwy
cTpaHaua y yaudopmu (4. 112); XI. O6paga nogaraka (. 113-117); XII.
Hapzop (us1. 118); XIII. Kasuene oapenbe (4. 119-123); u XIV. [IpenasHe u
3aBpIUHe ofpenbe (ui. 124-128).1*

OniTa cucTeMaTHKa 3aKOHA HAa TPBY NOTJIE]] U3TJ/Ie/a IOTUYHO, aKO Ce OCTaBe
110 CTpaHu ofpeheHe, Matbe, HEJIOTUYHOCTH. PeljMo, YMHHU ce fa 61 ypehuBatbe
6opaBKa cTpaHana 1 60paBUIITA M Npe6HUBaJIHINTA CTPaHaIa Y jeZiHOj, Kao U
ypebhuBame Ny THUX MclIpaBa CTpaHaLa U UCIIpaBa 3a J0Ka3uBalbe UeHTUTeTa
y APYTOj IJ1aBH, IPYKHUJI0 60JbH NpPeETJIe], MaTepHje.

YHyTpallha cucTeMaTHKa TEMATCKUX NOTLeUHa (Iy1aBa) Takohe usrsiesa
JIOTUYHO, Ma/ia HEKE 0] BbUX CaZiprKe ofpede o fedHUHUCAY I0jMOBA KOjUMa
Ty HUje MecTo, Beh y ,0cHOBHUM oapen6ama” (4. 3).2° [Ipersie JHOCTH TEKCTA
3aKOHA JIONIPUHEJIO je TO IITO je CBaKOM YJIaHy AAaT noce6aH Ha3uB (pyopyM).
Wnak, rpynucameM U U3JarakbeM MaTepuje y OKBUPY Y>KHUX MOTLEJUHA
(omesbak, mojoie/bak) yHyTap 06MMHUjUX IV1aBa (Ha mpuMep, ri1aBe V. bopaBak
cTpaHana, 4. 39-73), TEeKCT 3aKoHa 6H joll BUIIe 06HO0 Ha peryieJHOCTH.1

Y norsieay jesuka, CTUJIa U HAYMHA NKUcama, Ha TekcT 30C/2018 6u ce MmorJio
YIOYyTUTH HEKOJIMKO npuMe6ou. [IpBo, Ha Bullle MecTa Ce y TEKCTY 3aKOHa
MOHaBJ/ba U3pa3 ,MUHUCTAPCTBO YHYTpALIBUX NOCJ0Ba"" IpU 4eMy HHje
kopuiheH ckpaheHU Ha3uMB MAaKo O6M Ce HAa Taj HAUMH TEKCT 3aKOHA 3HA4ajHO

13 O cucTemMaTUl M NpaBHUX nponuca BuaeTu koxllajpanyuh (1995: 30-32).
14 30C/2008je Takohe 610 cucTeMaTHU30BaH Yy 14 ryiaBa, ajiv je UMao 3HATHO Make YJIaHOBA
(92).

15 Ha npumep, y rnaBu I. OcHoBHe oapesbe, ann y 4. 9 ogpebeHo je 3Haueme u3pasa
,HENMPUXBAT/bUB 6€30eJHOCHU pU3UK" uau y riaasu [X. bopaBuuite u npe6uBaiuLITe
crpaHana, y 4i. 110 ct. 1 u 2, onpeheHo je 3Hauewe, y CMUCJy OBOT 3aKOHA, U3pasa
,00paBUIITE" U ,a/ipeca CTAHOBamba" KOjUMa je MeCTO y 4JI. 3 KOju HOCH PyOpyM «3Hauerbe
n3pasa‘“.

16 Yn.19-23 JeaiuHCTBEHUX METO/I0JIOLIKUX ITpaBuJa 3a uspaay nponuca - JMII, Ca. enacHuk
PC, 21/10.

17 Yn.3 ct. 1 tav. 3 4. 9, 4. 29 u yi. 3830C/2018.
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pacTtepeTuno.'® /lpyro, you/buBa je HeJOCJEeAHOCT Yy YIOTPEOU MOje JUHUX
uspasa.l” Tako ce, Ha mpuUMep, 3a O3HAYaBarbe jeJHOr ,MUHHUCTApCTBA“
ynoTpeb/baBa U3pas, MUHUCTAPCTBO YHY TPaAllbUX IOCI0BA", @ 32 03HAaYaBahe
Jpyror u3pas ,MUHUCTAPCTBO HA/JIEXKHO 3a cloJbHe nocsoBe”.?’ Tpehe, Be3HUK
,aK0“je TOTOBO y MOTIMYHOCTH 3aMekheH BE3HUKOM ,yKOJIMKO %! (YaK U Y OKBUDY
HCTOr 4JaHa),’? uako je 60/be U jeIHOCTAaBHUje KOPUCTUTH BE3HUK ,aK0", HE
camo 360r Tora 1ITo je ped o npagom Be3sHuky (Cta”ojuuh,llonoBuh, 1994: 120),
Beh 1 360T MpaBuJIa ia ce BE3HUK ,,yKOJIUKO" yoTpeb/baBa y Napy ¢ BESHUKOM
,YTOJIMKO", LITO OBJle HUje cay4aj. YeTBPTO, YakK U KoJ, HeynyheHor yuTaoua
npeoBJabhyje yTUcak Aa ce NPUIMKOM HU3pajie TEKCTAa 3aKOHA HUje BOAUJIO
JIOBOJbHO pauyHa 0 EKOHOMUYHOCTH U peJYHTAaHTHOCTH je3rKa npasa (Visko-
vi¢, 1989: 92-102; Jlykuh, Komytuh, MutpoBuh, 1999: 615-617). Tako, penumo,
4. 9 30C/2018 uma aeBeT cTaBoBa U Npeko 370 pedyu yuMe je Mepa ynoTpebe
JIYTUX HA30Ba pedyd y NIpaBHUM HOpMaMa BUlIeCcTpyko npehena. Ocum Tora,
rpynvcawmem ofpeabu 4ia. 9 30C/2018 y nBe Mambe U JOTHUHE 1ieJIMHe (/ABa
0/iBOjeHa 4JIaHa), periMo y ofpe/ibe MaTepHjaTHOIIPaBHE U POLeCHONPaBHE
NpUpoJe, IOCTUTJIA OU ce joll 60/ba NperJieJHOCT MaTepuje.

YrnoTpeba peur caBpeMeHOT CPICKOT je3hKa y hbUX0BOM yOoOHYajeHOM 3Haueky
Y yMepeHo Kopulllhewe CTPyYHUX M3pa3a U3 OBe 00JIaCTU Y U3BECHOj MepHU
KOMIIeH3Yjy HaBeJleHe HeJJoCTaTKe U KOJHUKO-TOJIMKO OJIaKIaBajy YATambe U
pasyMeBame TeKCTa 3aKOHa.

3. AHasu3a nojegnﬂaq}mx YCTaHOBA U 3aKOHCKHUX peliemha

3.1. Hoea nojmoeu u Hoea Ha4eaa

30C/2018 noHOCH HEKOJIMKO HOBUX 3aKOHCKUX (JIeraJiHUX) MOjMOBA, Kao LITO
Cy: 3eMJba NOpeKJIa, yobu4yajeHo G0paBUIITE, Cllajatbe MOPOJULE, CTYLEHT,
Y4YEeHHUK, Hay4YHO UCTPaXKUBAUKU paji, HAYYHO UCTPaKUBauka opraHu3aliyja,
HCTpaKMBayY, 10Ce6HO YTPOKeHa JINLA, MaJIoJIeTHUK 6e3 IpaTHe, pasJ/o3H 3a-
mTuTe 6e36eaHoCTH Peny6 ke Cpbuje, He3aKOHUT 60paBak, Bpahame, ajipeca
CcTaHOBama U ApyrH (4. 3). UcToBpeMeHoO, caZipkaj M1 06UM JpyTUX HOBUX I10j-
MoBa oZipeheH je y mojefMHUM 3aKOHCKUM oJipe/i6aMa, a He y 4J1. 3 30C/2018,
0 uyeMy je Beh JjaTa KpuTHUYKa HanoMeHa. [lojMoBHO ofipehere HOBUX H3pa3a

18 Ya. 37 ct. 1JMIL

19 O noTpebu gocyenHe ynotrpebe jeanukux u3pasa (TepMuHa) BUAeTH Kox Jlykuha
(1957:198).

20 Y. 99 cT. 5mya. 115 cT. 830C/2018.
21 Y. 6,4n.9cT.3 1 8,4 10 n . 13 30C/2018.
22 Yn.25ct.4u730C/2018.
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yI006J/bEHO je 3HaYeky peJieBaHTHUX M3pa3a CaAip»KaHuX y AUpeKTHBaMa EY
KojuMa je ypeheHa oBa o6.1acT.?

Mebhy HOBUM NOjMOBMMa BpeJid CKPEHY TH NaXKiby Ha 110jaM aJipece CTaHOBakba
cTpaHna. Y ognocy Ha 30C/2008, koju nojMoBHO ojipehyje camMo ycTaHOBe
6opaBuLITa U NpebuBaaulTa cTpaHua, 30C/2018 nedunHuIe U yCTaHOBY
ajJipece cTaHoBawa cTpaHna (4wi. 110 cT. 2). [leTasbHUjuM ypeheweM oBe
YCTaHOBE CMameH je 06UMM 06aBe3a CTpaHalla y Be3U HbUXOBOT IPUBPEMEHOT
60paBKa, jep y cJayuajy [a BHlle NMyTa HanyuiTajy 6opaBullTe 360T HIIP.
cJy>K6€eHor Ny Ta UM TYPUCTHUUKe IToceTe y ipyroM ey Cpbuje oHU cajja He
MOpajy NOHOBO Jia pujaBsbyjy 6opaBuuiTe (4aad 110. cT. 4). [lojegHOCTaB/bERE
npoueaype npejcTtaBba U MOryhHocT fa GU3MYKO JIMLe KOJ, KOra cTpaHall
Jl0J1a3U1 Y NOCETY MOXKe OBJIACTUTH JIPyTo JIMLe UM CaMOT CTpaHLa 1a U3BPILU
npujaBy 60paBuLITa KOJ HaJAJexKHOr opraHa (4. 111 cT. 4), mTo paHuje Huje
6uJio cay4aj jep je 30C/2008 3axTeBao Jja npyjaBy 60paBKa CTPaHIA U3BPIIU
JIMLe KOJ Kora cTpaHal ofcena (Jyrosuh, 2013: 95-96).

[Topep Havesia koja je npey3seo u3 30C/2008, HOBY 3aKOH JOHOCH U HEKOJIMKO
HOBUX HayeJia. [IpBy rpyny 4rMHe HaueJia KOjuMa JJOHOCHJIAL, OJJIYKe Tpeba Ja
ce PYKOBOJHY MPUJIMKOM OJJIyYMBakha O 3aXTEBY 3a 0406peHe MPUBPEMEHOT
6opaBka (4. 65). To cy HayeJsio O OLlEHHU OKOJIHOCTH CBAKOT TOjeJJUHAYHOT
caIy4aja (Ay»KHHa Tpajara NPeTX0LHOT 60paBKa, INYHE, HOPOJUYHE, EKOHOMCKE
U COLjMjaJTHE OKOJTHOCTH), HaueJIo O OLleHH IPEeTHe KOjy CTpaHal peiCcTaB/ba Mo
6e36eaHOCT Penny6sinke Cpbuje M heHUX rpahaHa M HaueJs10 Haj6oJber MHTepeca
MaJIoJIeTHOT cTpaHua. [[puMeHa oBuxX HaveJsa TpebaJsio 6u a 06e36eau fa ce
O/IJIyKa 0 3aXTEBY 3a 07j00perme MPUBpeMeHOT 60paBKa 3aCHMBA Ha TAaUHOM

23 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification.
Official Journal of the European Union, L. 251/12;Council Directive 2003/109/EC of 25 November
2003 concerning the status of third-country nationals who are long-term residents. Official
Journal of the European Union, L. 16/44; Council Directive 2005/71/EC of 12 October 2005
on a specific procedure for admitting third-country nationals for the purposes of scientific
research. Official Journal of the European Union, L. 289/15;Council Directive 2004/114/EC of 13
december 2004 on the conditions of admission of third-country nationals for the purposes of
studies, pupil exchange, unremunerated training or voluntary service. Official Journal of the
European Union, L. 375/12;Council Directive 2004/81/EC of 29 April 2004 on the residence
permit issued to third-country nationals who are victims of trafficking in human beings
or who have been the subject of an action to facilitate illegal immigration, who cooperate
with the competent authorities. Official Journal of the European Union, L 261/19; Directive
2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common
standards and procedures in Member States for returning illegally staying third-country
nationals. Official Journal of the European Union, L. 348/98 i Regulation (EC) No 810/2009 of
the European Parliament and of the Council of 13 July 2009 establishing a Community Code
on Visas (Visa Code).Official Journal of the European Union,L 243/1. llpey3eTo 6.11.2018.
https://eur-lex.europa.eu/oj/direct-access.html.
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Y NOTNYHO yTBPHEHOM UUEHUYHOM CTaky N0BOJOM CBAKOT KOHKPETHOT
cJly4aja UYMMe ce yjelHO LITUTHU Haj60J/bu UHTepec cTpaHaua. [pyry rpyny
YUHe HayeJa Koja ce OJJHOCE Ha HE3aKOHHUT 6opaBak cTpaHua (4. 75), U TO
Cy: a) HadeJsio fa he TOKOM nmocTymnka Bpahama Ha/JIeXKHU OpraH BOLUTH
payyHa o creriuGUYHOj CUTyalMjyd NOCEOHO YT POKEHUX JIMLA, TIOPOJUYHOM U
3/IpaBCTBEHOM CTaky JIMIla TpeMa KoMe je Mepa Bpaharma ycMepeHa, Kao U 0
Hajbo/beM HHTEpecy MaJioJleTHUKA. CarjlacHO TOME, IIpe JI0OHOLIEeHha pellleha
o Bpahamwy, MaJioJIeTHUKY 6e3 paTke Mopa 6uTHu 06e36eheHa orosapajyha
nomoh ciy>x6e 3a colijaaHy 3alITUTY JAelle U MJIaAuX; 6) Hauesio NOLITOBakha
jeAMHCTBA IOPOJMILE y TOCTYINKY Bpahama; 1) HayeJIo /ja ce Ha 3aXTeB CTPaHIia
Mopa ce 06e36eAUTH IPEBO/ JUCIIO3MTHBA U [IPABHOT JIeKa pellieha 0 Bpahawy
Ha je3UK KOju CTpaHal, pa3yMe UJIM 3a KOjU ce ONlpaBJaHO MOXe IPEeTIOCTABUTH
Jla Moxke fia ra pasyMe. Takobe, ako je To HEONIXOLHO, y TOKY OCTYNKa Bpahamwa
06e36euhe ce NpUCyCTBO NPeBOAMOLLA HA je3UK KOjU CTpaHal, pa3yMe UJId ce
OCHOBAHO MOXe IPeTIOCTAaBUTH Jla pa3yMe.

Ha oBoM MecTy Bpeiu HanmoMeHyTH Ja je 4. 80 30C/2018 nponurcaHo aa ce
»)kaJs16a NPOTUB pellewa 0 Bpahawy NoJHOCH y HcaHoj GOPMHU, HAa CPIICKOM
jesuky. TakBO 3aKOHCKO pellleme je y CKJIay ca 3ajeMYeHHM NpaBoM Kopulihemwa
jesrka cTpaHLay NoCTYIKY KOju ce BOAHY, jep ce 0Ba oJipe/i6a 0JHOCH UCKJ/bY YUBO
Ha NMUCaHU NoJHecak (>kaJsby), a He Ha TOK MOCTYIKA KOjU CTpaHal, y CKJIaAy
ca YcraBom Peny6.iuke Cp6uje (y gabem Tekcty: YPC)* 1 3aKoHOM 0 oniiTeM
yIlpaBHOM MOCTYNKY (y Aa/beM TekcTy: 3YII)? npaTu Ha je3MKy KOju pasyMe.

3.2. OcHogHe 00ped6e

OcHoBHe oapea6e cy npBa riaBa 30C/2018 (ur. 1-10) v sbUMa cy HayeJTHO TPO-
NHCAaHU IpeAMeT 3aKOHA U 06UM HeroBe IpUMeHe, 3Hauee U3pasa U lbUX0Ba
pO/ZiHA Hey TPAJIHOCT, Kopullhemwe My THE UCIIpaBe, ya3aK U 60paBak CTpaHIa
y 3eMJbH, 06aBe3a [OIITOBakha 3aKOHA, 06aBe3e JIp>KaBHUX opraHa, QU3NYKUX
Y IpaBHUX JIUIIA y Be3U ca MPUMeHOM 3aK0Ha, 6e36eJHOCHO NpOBepaBambe y
NOCTYNKY OJJly4MBama 0 MpaBUMa U ob6aBe3aMa CTpaHLia U CyNcUUjapHa
nprMeHa 3aKOHa KOjuM je ypeheH oniuTH yrpaBHU NOCTYNAK.

24 Y 4. 10 YcraBa Peny6auke Cp6wuje, Ca. enacHukPC,98/06, je nponucaHo aaje y Peny6iniu
Cp6uju y canyx6eHoj ynoTpebu CPICKH je3nK U NUPUJIUYKO MUCMO, a Jia Ce CIyXKOeHa
ynoTpe6a pyrux jeavka v nucama ypehyje 3aKoHOM.

25 Y us. 4 3aKoHa 0 OMIITEM yIPaBHOM NMOCTYNKY, Ca. eaacHuk PC, 18/16, je nponucaHo
Jla je y ympaBHOM MOCTYIKY y CJNY>KO€EHOj yIIOTpeOH ,,CPIICKH je3UK U NUPUIHUYKO MTUCMO, a
JIATUHUYKO IIMCMO Ha HauuH yTBpheH 3akoHoM. Ha mojpydyjumMa y Kojuma je y ciayx6€eHoj
yIoTpebu U je3UK Hal[MOHAJHE MalbUHE, TOCTYNAK Ce BOJAU U HA je3UKY U y3 yIOoTpeby
MKUCMa Te HallMOHAJIHE MabHHE, y CKJIa/ly ca 3aKOHOM."
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Y opHocy Ha 30C/2008, oBa ry1aBa JJOHOCH HEKOJIMKO HOBeuia. [IpBo, 3a pas-
quky on 30C/2008, nedunucano je ydemrhe fp>kaBHOT opraHa HaIJIeXKHOT 32
3alTUTYy 6e36eaHOoCTH Peny6snke Cpouje - BUA?® y mocTynky oJiiyurBamba
0 IpaBMMa U ob6aBe3aMa CTpaHalla y Be3u ca yJIaCKOM U 60paBKOM Ha Tepu-
Topuju Peny6sauke Cpbuje, yume je, 3anpaso, ¢opMaarl30BaHO (03aKOHEHO)
Jlocafalibe NOCTynamwe Tor opraHa (4. 9 ct. 1). [Ipema csi0By 3aKoHa, y TOM
MOCTYNKYy MUHHUCTApCTBO YHYTpallkbUX NocsaoBa (y Aa/beM TekcTy: MYII)
npubaBsba Mull/bewe BUA 0 He/nocTojawy prusuka 1o 6e36eHOCT Peny6inike
Cpbuje u menux rpahanay cay4ajy ysacka v 60paBKa CTpaHLa Ha TEPUTOPUjU
Peny6uinike Cp6uje. TakBO 3aKOHCKO pellewe TpebaJsio 6 JAa rnojaya jeMcTBa
IpaBHE CUTYPHOCTH MOJHOCUOLIA 3aXTeBa 3a U3/laBakbe BU3e, IPUBPEMEHOT
6opaBKa WJIM CTAJIHOT HAacTakema U Jja OMOryhu ynosHaBamwe NOJ4HOCHOLLA
TAaKBOT 3aXTeBa Jia he lberoBu JIMYHU N0JalM Y NOCTYIKY OAJy4YHBamka 6UTH
ynoTpeb/beHU 3a oArosapajyhe nposepe y cKJajy ca NponucyMMa KojuMa ce
ypebyje o6JiacT 3alITUTe NoAaTaKa 0 JIUYHOCTH. [lpyro, y 1ju/by NpeBeHLUje
KpUMHHaJIa M yHanpehewa 3alITUTe jaBHe 6€36eJHOCTH, IPOLeHy 6e36eJHOC-
HOTI pU3MKa yJlacka Uy 60paBKa CTpaHla Ha TepuTopuju Penybsauke Cpbuje
MOXe JlaTU U OpraHM3alMoHa jeguHuna MYIl-a HaasiexkHa 3a 60p6y NPOTUB
OpraHM30BaHOI KPUMHUHAJA U TepopusMa (4.9 cT. 2) 1To Takohe npeJcTaB/ba
HoBeJs1y y ogHocy Ha 30C/2008. TakBO 3aKOHCKO pellere CBAaKaKo NpeJCTaB/ba
KOpakK HalpeJ, ajli ce YUHU Jia je y NOTJIeAy TOT NUTaka Yy U3BECHOM CMUCIY
OorpaHuyeHa aKTUBHOCT JPYTUX OpraHn3alMoHUX jegununa MVYIl-a, yuja je
HaJIJIeXXHOCT OBUM ofipesibaMa UckJbydyeHa. Tpehe, 3a passauky og 30C/2008,
yBeJleHa je yCTaHOBA ,,HEMPUXBAT/bUB 6€36eJHOCHU pU3UK" Koju he mocTojaTu
Ka/la ,pacloJioKMBU N0Jjally M Ca3Hama YKa3yjy Aa cTpaHal, 3aroBapa, NoJiCTH-
4e, IOMake, IPUIIpeMa UJIY Tpey3uMa aKTUBHOCTH KOjUMa YTPOoXKaBa yCTABHO
ypebewe u 6e36eaHoCT Peny6inike Cpbuje, no6pa 3amtnheHa mehyHapogHuM
NpaBOM M HalMOHAJIHy, pETMOHAJIHY U IJ106a/Hy 6€306eJHOCT 0/ 3Ha4yaja 3a
Peny6suky Cp6ujy u npaBHU nopeAak” (4. 9 cT. 3).

3.3. Yaa3ak u usaaszak cmpaHyd u3 3emsve

Y npyrojrinaBu 30C/2018 (us. 11-17), ypebeHa cy nuTamwa rpaHUYHE KOHTPOJIE,
yJlacKa v u3JlacKa Ha OCHOBY 3aje/JHUYKe My THe HCIIpaBe, 06aBe3a MPEeBO3HHUKA,
HEe3aKOHHUTOT yJIacKa, 0/i0Mjatba yIacka, yJlacka M 6opaBKa 6e3 BU3e U h3J1acKa
u3 Peny6inke Cp6uje.

HoBuHYy 0BOj r/1aBu y ogHocy Ha 30C/2008 npescTaBs/bajy 06aBe3e peBO3HUKA
KOju ZloBe3e cTpaHIa Ha rpaHuny Peny6uinke Cpouje. [Ippa o6aBe3a mpeBo3HUKA

26 Y. 2 3axkoHa o be3bejHocHO-uHOPMATUBHOj areHnuju, Ca. eaactuk PC,42/02,111/09,
65/14 - ognyka YC u 66/14.
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je la Ha rpaHUYHU NIpeJsia3 MOXe JJ0BeCTH caMO CTpaHLia Koju ocefyje Baxkehy
Ny THY WJIU APYTY UCIIPABY Y KOjy je yHeTa BU3a UJIK 0f00peme 60paBKa, ako
3aKOHOM MJIM MehyHapoJHUM yroBOpOM HHUje Apyraduje ogpeheno (us. 13
ct. 1). /lpyra o6aBe3a NpeBO3HHUKA je Jla CTPaHIA KOMe je 0[01jeH yia3aK y
Peny6suky Cp6ujy oBe3se 6e3 ofijlaralkba U 0 CBOM TPOILKY. AKO IPEBO3 HUje
Moryhe 06e36eJUTU Y pa3yMHOM POKY, IPEBO3HUK CHOCH TPOLIKOBe 60paBKa U
NPUHYIHOT yJja/betha cTpaHia us Peny6snke Cpbuje (4. 13 cT. 2). OBe 3aKOHCKe
oApenbe 6u Tpebaso UBMEHUTH U JONYHUTH, 6yayhu fa nponucyjy obasese
I peBO3HUKA KOoje Cy anco.1ymHe, 0JHOCHO 0o6aBe3e Koje He I03Hajy u3y3eTke. Ha
NpuMep, He U3IJieJa JIOTUYHO Jja IPeBO3HUK MMa 6MJI0 KaKBY 06aBe3y npema
CTpaHIy KojerT je 0Be3a0 Ha 'PaHUYHU IIpeJias, a KoMe 6yJie 0/i01jeH y1a3ak y
Peny6suky Cp6ujy jep To 3aXTeBajy pa3Jio3u 3alUTUTe 6e36eHOCTU Penybiuke
Cp6uje 1 lheHUX rpahaHa UJIM aKO Ce YTBPAU [ia y Be3U ca YJIaCKOM U 60paBKOM
CTpaHala Ha TepuTopuju Penybaruke Cpbuje MocToju HeraTUBHA NpOLieHa
6e36eHOCHOT pu3HuKa (4. 15 cT. 1 Tad. 7 1 8), jep TakBe OKOJIHOCTH TELIKO Jja
MOry OUTH IIO3HATE NPEBO3HUKY.

[J1aBHe HOBUHE Npe/CTaB/bajy HOBU Pa3J/io3u 3a ojbUjarbe yjacka CTpaHLa y
3eMJby U IPONUCUBaK€ NOCTYIIKA 32 0/i0Mjarbe lheroBor ysacka. [lopes fpyrux
pasJiora nponucanux 30C/2008, npema 4. 15 cT. 1 30C/2018 rpanuyHa
nosiniuja he on6uTH yaasak y Peny6iuky CpOujy CTpaHIy aKo: HeMa My THO
3/lpaBCTBEHO OCUTypakbe 3a Iepuo/; KOju HaMepaBa Jia 6opaBu y Peny6nnu
Cp6uju (Tad. 6); ce yTBpAHU Jla Y BE3U ca yJIaCKOM U GOPAaBKOM CTpaHala Ha
TepuTopuju Peny6sinke Cpbuje NocToju HeraTUBHA NpoleHa 6e36eAHOCHOT
pusuKa (Tad. 8); je crpaHal Beh 6opaBuo y Peny6aunu Cpouju 90 1aHa TOokOM
180 naHa, ykoJMKO MehyHapoJHMM yTOBOPOM HUje Apyradyuje oapeheHo, ocum
aKo ce paJii 0 CTpaHIy KOju MMa BU3y 3a 1y>KU 60paBak (Bu3y /|) ujiu ofo6peHu
npuBpeMeHU 60paBak (Tad. 11); nocToju onpaBAaHa CyMmba Jia Hehe HaNyCTUTH
Peny6usinky Cp6ujy mpe McTeKa poka Bakewa BU3e, OJHOCHO aK0O MOCTOjU
MOTryhHOCT He3aKOHUTe MUrpaluje 1o ysaacky y Peny6sauky Cp6ujy (tayd. 13).
[Ipema 30C/2008, pasJjior o/61jaka yaacka y 3eMJby je CTpPaHIy CaollITaBaH
YCMEHO, Y3 eBUJIeHTHUPakbe 0/|01jama yJacka OTUCKMBAmbeM eyaTa y NyTHY
McnpaBy cTpaHIa. HoBUM 3aKOHCKUM pelllereM IPONKCaHO je [ia ce 0 0A0Uujarby
yJlacKa CTpaHall HelocpeJHO ob6aBellTaBa ypydyeweM CTaH apU30BaHOT
obpacla o oj6ujamy yaacka y KOMe ce HaBo/ie TAYHU Pa3Ji03U 0/j01jakba yJiacka.
[IpoTUB oAJiyKe 0 0/0Ujamy yJaacKa JJ03B0OJbeHA je kaJjiba 0 K0joj oasiydyje
MYII. Ha oBaj HAYMH XapMOHH30BaHO je Hal{MOHAJIHO 3aKOHOAABCTBO ¥ OJHOCY
Ha nponuce EY kojuma je ypehena oBa o6s1acT,?’ a yBoheweM npapa Ha a6y

27 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15
March 2006 establishing a Community Code on the rules governing the movement of persons
across borders (Schengen Borders Code). Official Journal of the European Union, L. 105/1.
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OCHa’KeHa je MpaBHa CUTYPHOCT M 3arapaHTOBAH je MPUHIIUI IBOCTENEHOCTH
y oaayuuBamy (4. 36 YPC-a v ui. 13 3YII-a).28

3.4. Buse

Tpeha rsiaBa (4. 18-38) cagpxu onuute ofpe6e Koje ce oHOCE Ha e PUHULU]Y
BH3e, BPCTe BU3a, HA/IJIEXKHOCT 3a U3/1aBakbe BU3a, IPOBePY YCJI0Ba 33 U3/laBatbe
BH3e CTPaHLy U IPOLIeHY PU3HKA, 0Zi01jatbe BU3e, IPO/ Y Kethe BU3e, U3/laBatbe
BU3€e Ha TPAaHUYHOM MpeJia3dy, IOHUIITABakhe U YKU/Iakhe BU3e U XKaJiby Ha
o/i6Wjarbe 3aXTeBa 3 BU3Y.

Y oxHocy Ha 30C/2008, y oBy IV1aBy je YHETO HEKOJIMKO HOBHUHA. [JiaBHe
HOBUHE [IPe/ICTaB/bajy IPOBepa yCJI0Ba 32 M3/laBalbe BU3e CTPAHILY U IPOIieHa
pU3MKa 3a Yuje Bpllewe Cy HaJAJexHU MUHUCTApCTBO CNOJ/bHUX MOCJI0BA
Peny6suke Cpouje (y gameMm tekcty: MCIT), MYII u BUA (4. 29). 3axTeBu 3a
BU3Y Jip>KaBJ/baHa 3eMaJsba (AprKaBa) Koje ce HaJla3e Ha JIMCTU MUTPAlMOHO
BHCHOKO PU3UYHUX TOAPYUja Kojy yTBphyje Biaga Peny6sinke Cpbuje moasiexy
06aBe3HOj IPOBepHU YCJI0Ba U IPOLeHe pU3UKa 3a U3JaBame Bu3e. HauesHo je
MPOMNUCaH MOCTYIaK BpIlierha MpoBepa U MpolieHe PU3UKA.

JaJsbe, 3a pasnuky of, 30C/2008, HOBM 3aKOH yBO/AM YCTAHOBY IOHUILITABaKkA U
yKuJamwa Bu3e (4. 37) U TaAKCATUBHUM HOPMUpakbeM HaBOA Y JOKYMEHTAL U]y
KOjy je HEOIIXO/JHO IPUJI0KUTH Y3 3aXTEB 3a BU3Y Y IUNJIOMATCKO-KOH3y/IapHOM
npe cTaBHUIITBY Peny6sinke Cp6uje (y asbeM TekcTy: AKIl) y uHOCTpaHCTBY
(4. 25).

3HavyajHy HOBUHY Npe/ICTaB/ba U JJOCTaB/bakbe OJIIYKe O 0/|0Hjarby 3aXTeBa
3a U3/laBakb€ BHM3e Ha IMPONKCAaHOM 06pacily y KoMe ce HaBoJie pa3Jio3y Ha
KOjUMa Ce 3aCHMBA HeraTHBHA O/JIyKa. [[poTHUB 0Be oJ/IyKe cTpaHal HMa
NpaBo KaJibe, a IPOTUB KOHAYHE OJ[JIYKE MOXe Ce NOKPEHYTH YIPABHU CIIOP
(4s1. 38). JeMcTBOM ympaBHe U Cy/[CKe 3alITHUTE 3arapaHTOBaH je MPUHIUI
JIBOCTENEHOCTH Y O/IJIyYMBaKy U OjayaHa MpaBHA CUTYPHOCT, a HAIMOHAJTHO
3aKOHO/1aBCTBO ycKaaheHo ca mpaBoM EV.?

3.5. bopasak cmpaHaya

Y yeTBpTOj r1aBu (4. 39-73) cy cajapkaHe oApezde KojuMa cy JebUHUCAHE
BpCTe JieraJIHOT 60paBKa Koje cTpaHal, Moxe uMaTu y Peny6saunu Cpbuju,
NPOMUCAaHU OCHOBU NPUBPEMEHOT H0paBKa CTpaHIa ¥ JOKyMeHTall1ja Koja je

[Ipey3seTto 7.11.2018. https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
02006R0562-20131126.

28 Buie o npUHLUNY ABOCTENEHOCTH Yy OA4Jy4dHBamwy Kog MapkoBuha (1995: 239-241).
29 Regulation (EC) No 810/2009.
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noTpebHa 1a 6M 3aXTeB 3a IpUBpeMeHU 6GopaBak 610 ypeaH. [lopes oapenbu o
NpUBpPEMEHOM 60pPaBKY, OBa [VIaBa CaZpKHU U oApe/i0e Koje ce 0THOCe Ha CTaTHO
HacTawemwe cTpaHia y Peny6sunu Cp6uju (4. 67-73) Koje cy y TOTHYHOCTH
ycknabhene ca JupektuBom 2003/109/E3 o craTtycy ap:kaB/baHa Tpehux
3eMaJba ca AYyroTpajHUM GopaBUIITEM.

OBa rsiaBa, Takobe, caJipku Buille HoBUHA. [IpBo, 30C/2018 nponucaHa je
MoryhHocT oj06paBamwa NPUBPeMeEHOT 60paBKa YJIaHy y»e NOpoJHulie CTpaHLa
KOMe je oJlo6peHa 3alITUTA y CKJIaJy ca oApeabaMa 3aKoHa 0 a3uJjy, a LITO
je y cknany ca npaBHUM ctangapauma EY.3! [ipyro, yBesena je moryhHocT
onobpaBama T3B. CAMOCTAJHOT, 0JJHOCHO ay TOHOMHOT 60paBKa CTpaHLY Koju
je HajMakbe YeTUpHU roJUHeNpUBpeMeHo 60paBuo y Peny6sinnu Cpbuju no
OCHOBY clajama nopojuie (4. 59). CTpaHny je makje oMmoryheHo 1a HAaKOH
ozpebeHor BpeMeHCKOT Iepuo/ia He 6y/ie Be3aH 3a JIMLE 10 KOMe MYy je 0400peH
npuBpeMeHU G0paBakK [0 OCHOBY cliajara nopoAuue. CylITHHA OBe YCTaHOBE
orjieJia ce y CaMOCTaJIHOCTH CTPAHOT ip>KaB/baHUHA Y OJ{HOCY Ha Cy Py HUKa.
beHa npuMeHa ce He UCLPIJbYje HCK/bYYUBO Y CJy4ajy pa3Boja 6paka, Behuy
cJly4ajy cTabusHor 6padHor ogHoca oMoryhaBsa cynpyHHUKY (Hajuelthe xxeHH),
CaMOCTaJIHU OCHOB 60paBKa, He3aBUCAH OJf CYNPYTa, U Ha Taj HAYUH UWITUTH
JINYHU UHTETPUTET CTPaHIla Koju je ogpeheHo BpeMe (HajMame YeTUPU O MHE)
610 Be3aH 3a CyNpy»KHUKA U 110 KOMe MY je U [1I03BOJbeH 60paBak y Peny6innu
Cp6uju. [loce6HUM opes6aMa NPOMMCAHO je a >KPTBU MOPOJAUYHOT HAaCUJ/ba
MO>Ke GUTH 0/J06peH CaMOCTaJJIHU IpUBpeMeHU 60paBak y Peny6iuiu Cpouju,
6e3 0631Mpa Ha BpEMEHCKO Tpajie 0J060peHor NpUBpeMeHOT 60paBKa I10 0CHOBY
cnajamwa nopoauie (4. 59 ct. 3). Tpehe, y ognocy Ha 30C/2008, HOBUM 3aKOHOM
je yBesieHa ycTaHOBA 6paka U3 KOPUCTHU (4. 60), 4MMe je monyrweHa NpaBHa
IpasHUHA U CTPaHLMMa 3HATHO OTEXaHo Ja KopucTtehu ,pymne y 3akoHy"
O0CTBape npaBa Koja UM 10 3aKOHY He IpUNazajy. Yrnaziay o4y /ia je 3a I0CTOjambe
6paka U3 KOPUCTU HEOIIX0/JaH CTelleH onpasdaHe cymrve ia Mehy cynpyKHULMMA
MOCTOje TAKBE OKOJIHOCTH KOje MOTY YKa3uBaTH Ha TO Jia je 6paK CKJION/beH
13 KOpUCTH.>> YeTBPTO, CTPaAHILy Ce MOXe y3 UCNYibee oZpeheHux ycaoBa
0l00pHUTHU NpUBpPEMEHU 6OpaBaK U3 XyMaHUTAPHUX PasJiora, yK/pydyjyhu u
of06pere NpUBPEeMEHOT 60paBKa CTPaHIIMMa KOjU Cy 6UJIM YMELIaHU Y aKLIUjy
Koja je uMaJia 3a UuJ/b oMoryhaBame vuperyjapHe Murpanuje, ako capabhyjy

30 Council Directive 2003/109/EC.

31 Council Directive 2003/86/EC.

32 30C/2018 nojMoBHO He oapedhyje onpaBaaHy cyMmy. [IpemMa ui. 2 cT. 1 Tay. 19 3akoHUKaA
0 KPUBUYHOM NoCTynky, Ca. eaacnuk PC, 72/211, 101/11, 121/12, 32/13, 45/13 u 55/14,
onpaB/iaHa CyMHba je ,CKy I UMbeHHIa KOje HENOCPE/IHO NIOTKPEINJ/bYjy OCHOBAHY CYMbY U

OoNpaB/aBajy noJusame onTyx6e“. O KpUTUI M TAKBOT IIOjJMOBHOT o/ipeherma BUAETH KOJ,
Grubaca (2011: 471).
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ca Ha/JIeXKHUM OpraHMMa WJHW Y4YeCTBY]y Y NOCTYNKY Kao owTeheHu uau
cBesoK (4. 61). Tako ce npuBpeMeHHU 60paBak U3 XyMaHUTAPHUX pa3Jiora
MO>Ke 0I0OPUTH CTPaHLy KOjU UCITYHhaBa ONIlTe ycjoBe (4. 43) 1 ako 3a mera
[IOCTOje pyre OKOJHOCTH KOje HaJa)ky Ioce6HO pasMaTpame y Be3H ca: a)
HEeroBUM IIOPOAUYHUM, KYJTYPHUM UJIU APYLITBEHUM Be3aMa ca Peny6irikoM
CpbujoM, cTeneHOM MHTerpalyje cTpaHua y ApyLTBEeHU KUBOT Penyb/inke
Cp6uje y npeTX0JHOM NEPUOAY, TOCEOHO Yy MOTIJIely HBeroBOr IIKOJI0Bamkha,
palHUX aKTUBHOCTHU WJIM NO3HaBama je3uka; 6) ojJiarambeM MPUHYZAHOT
yAasbera cTpaHua (4. 84) y BpeMeHCKOM Tpajaky 0/ FOAMHY laHa UJIU BULIE;
1) CTpaHIEM KOjH je XXPTBa TEeIKOT KPUBUYHOT JleJa, YK/bY4yjyhu u auna
Koja cy 6uJia yMellaHa y akliujy 3a oMmoryhaBake UperyJjapHe MUrpanuje u
Koju capabyje ca moJIMIUjoM U TPABOCYAHUM OPTAaHUMA, & FbeT0BO MPUCYCTBO
je HeONXO0HO Y KPUBUYHOM NOCTYIIKY WJIM y4eCTBYje y UCTPa3y Kao CBeJOK
uiv omteheHy; ) MaJsioIeTHOM CTPaHIY KOjU je HAYLITEH, KOjU je XKPTBa
OpraHM30BaHOT KpYMUHAJIa UJIY je U3 IPyTUX pa3J/iora ocTao 6e3 poAuTe/bCKOT
cTapamwa UJad 6e3 npaTke; €) 036U/bHUM U ONpaBJaHUM JMYHUM pa3/io3uMa
XyMaHUTapHe MpPUPOJE, NMOCTojaba UHTepeca Penyb6.uke Cpbuje uam
MebhyHapogHO npeyseTux ob6aBe3a. Takohe, cTpaHIy KOju U3 OonpaBAaHUX
pasJiora HUje y 3aKOHCKOM pOKY MOJJHEeO 3aXTeB 3a 0/j06perwe NpUBpeMEHOr
6opaBka (4.1. 41 cT. 2) ¥ He UCIIyHaBa OTILTeE YCJI0BE 3a 07,00perhe IPUBPMEHOT
6opaBka (4J1.43), onobpuhe ce npuBpeMeHH 60paBak M3 XyMaHUTAPHHUX pa3Jiora
aKo HaJJie>KHU OpraH yTBPAU Ja Cy OKOJIHOCTU Ha OCHOBY KOjUX je MOJHET
3axTeB ocHoBaHe.* [leTo, cTpaHIy ce MOXe 0J06GPUTH NPUBpPEMeHH 60paBaK
aKo je XXpTBa TProBuHe JbyAuMa (4. 62-63). TAKBUM 3aKOHCKUM pelleHheM
He caMo Ja ce HarJalllaBa [10JI0Xaj )KpTaBa TProBUHe JbyJUMa y 0JHOCY Ha
cTpaHLe owtTeheHe pyruM KpUBUYHUM JiesiuMa, Beh ce npatehuM ofpesdbama
y HallMOHAJIHO 3aKOHOJAaBCTO YBOJM yCTAaHOBA UJeHTHPUKALM]je KPTaBa
TProBUHE JbyAUMA, oZipehyje Tes10 HaJIeXKHO 3a UAeHTUDUKALUjY )KpTaBa
TProBUHE JbYIUMA, PETYJINIILIE TIEPUO/J] U BpeMe OllopaBKa u pediiekcuje.

3.6. HezakoHum 6opasak u nocmynak epaharea

Cenam ysiaHoBa (4. 74-80) Koju yuHe neTy rjaBy ypehyjy ciaeneha nurama:
10jaM HE3aKOHUTOT 60pPaBKa, Hauesa y NOCTYNKY Bpahatba, JOHOLIE ke pellerha
o Bpahamwy CTpaHIla KOjH He UCIIyHaBa UJIW BUILEe HE HUCIYHaBa yCJ0Be 3a
JierajiaH 6opaBak y Peny6uinnu Cpouju, Kao ¥ pOKOBe 3a I00pPOBOJbHU IIOBpPATaK
y 3eMJbYy MOpEKJIa UJIHU yobuyajeHor 60paBHULITA.

33 IlpuBpemMeHU 60paBak U3 XyMaHUTAPHUX pa3Jiora ce 006paBay BpeMeHCKOM Tpajamy
0/ HajMame LeCT MecelH, a HajAay»Ke [0 TOAUHY JlaHa. AKO U Jlajbe NIOCTOje OKOJIHOCTH
Ha OCHOBY KOjUX je 0/100peH, IpUBpeMeHH 60paBaK ce MOXe ce MpoAyXUTH. Y. 61 cT. 3
30C/2018.

34 Council Directive 2004/81/EC.
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HoBuHa y oBOj rm1aBU Takohe uMa HekoJinko. [IpBo, yBoheweM peliewa 0
Bpahamy NPaKTHUYHO je 3aMemheHo0 oCcTojehe peliemne 0 HE3aKOHUTOM 6OpPaBKY
(4s1. 42 30C/2008) u peniewe 0 0TKa3y 60paBKa. [ pyro, nponucaHu Cy yCJA0BU
Koju Tpeba Ja Oyay MCIyHeHHU JAa OU ce CTpaHLy M3pekJa Mepa 3abpaHe
yJaacka (4. 78 cT. 1-2), yuMe je Cy»KeHO MoJbe JUCKPEMOHOT O/J1y4YUBaha
noctynajyher gp>aBHor opraHa. Tpehe, nponucana je MoryhHocT fa ce y
peliewy 0 Bpahawy cTpaHIla U3peKHe U Mepa 3abpaHe yJsacka y oapeheHoM
BPEMEHCKOM MEePUOAY KOju He MOXKe OUTHU [YKU O] IET TOJAMHA, U3Y3€B Y
CJIy4ajy Aa cTpaHal, npeJcTaB/ba 030UJ/bHY NPETHY 110 jaBHU NMOpeJjlak Uau
6e36eaHOCT Peny6.inke Cpouje (4. 78 cT. 3). UeTBpTO, yBeAeHa je MoryhHOCT
Jla ce CTpaHIy CKpaTH, OJHOCHO yKUHe 3abpaHa yJjacka y Penybauky Cp6ujy,
ako ucnymwana oapehene ycsose (4. 79).2° [eTo, ypeheH je mocTynak 1o »xxajiou
Ha peliewe o Bpahawy (4J1. 80). 2Kas6a He ofij1ake U3BpIIEHE PEIIEHA, OCUM Y
cJlyyajeBMMa Ka/ja IOCTOjU CTBApHa OMACHOCT Kpllleha paBa 3abpaHe Bpahawa
(non refoulement) vau ako 3a TO MOCTOje 036U/bHU XYMaHUTApPHH Pa3JiO3H.
CycneH3HBHO [JiejcTBO aJibe 61 oMoryhusao cTpaHLy Koju je y mpeKpLIajHOM
MOCTYNKY 360T HE3aKOHUTOI 60paBKa CaHKIMOHHCAH OJi CTpaHe CyAuje 3a
mpeKplIaje ¥ KOMe je HaJIOXKeHO Zja HAalyCTH 3eMJby /1A jOlI IBa Mecella 60paBU y
Cp6uju. 3alITUTA HErOBUX IIpaBay )kaJi6eHOM IOCTYIKY je 06e36eheHa myTeM
yCTaHOBE 3acTyIlama.

3.7. 3adpicasarse u npuHydHo yda bere

[llecta rnaBa (4s1. 81-94), kojoMm cy ypebeHa nuTama 3apKaBamba CTpaHIa
U HeroBOT MPUHYAHOT yAa/berba, JOHOCH TaKohe HeKOJIMKO HOoBUHA. [IpBo,
3alUTUTHUK rpahaHa je onpeheH Kao HaZI30pHU OPraH y MOCTYNKY NPUHYAHOT
yAa/beha CTPaHIa, YUME je caM NOCTYMaK M0CTA0 TPAaHCMAapeHTHUjU (UJI.
82). /ipyro, yBe/ieHa je ycTaHOBa o/Jlaratha NPUHYAHOT yAa/berba Kaja 3a
TO MOCTOje onpaBAaHu pasJosu (4. 84-85). Tpehe, peniewe o cMeTajy y
[IpuxBaTuaMLITE 3a cTpaHLe (Y Aa/beM TeKCTy: [IpuxBaTUIMLITE) MOXe JJOHETH
rnope/; HaJJIeXKHOT opraHa (IOJIMIMjCKe yIIpaBe) ¥ TpaHUYHA MOJIUIHja (YJI.
87 cT. 2). YeTBpTO, NPONMMUCAHO je KaJa OCTOjU PU3UK Jja CTpaHal, Hehe 6UTH
JIOCTyNaH paju cupoBohema NIPUHYAHOT Y/ja/berba, LITO je HHAue YCJIOB Ja ce
cTpaHal cMecTH y [IpuxBaTu/aMiITE Koje je 06jekaT 3aTBOpeHor Tuna (4. 87.
cT. 3). OBUM ofpeabaMa Cy NPOIIMPEHH pa3Jio3y 3a CMEeIITaj CTpaHala Koju
Tpeba fja ce BpaTe y 3eMJby NOpeKJia U KOjU HUCY UCKOPUCTUIM MOTYhHOCT Jia
Ce CaMOCTaJIHO U I06POBOJbHO BpaTe y CBOjy 3eMJbY Y POKY KOjU MM je OCTaBJbeH
y pelierwy 0 Bpahamwy. CTh4e ce yTHCaK Jia je ped 0 ;06pOM 3aKOHOJaBHOM
peuiewy, 6yayhu fa ce nmopej 4o cajia MPOMUCAHUX pa3Jiora 3a CMELITaj y
[IpuxBaTuaULITE (HENOCeJ0Bamwke JOKyMeHaTa 3a NPOBepy MU YTBphUBake

35 Directive 2008/115/EC.
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WJIEHTHUTEeTa) Npourpyje MOoryhHOCT orpaHMYaBawka KpeTamwa CTpaHala Koju
He MOUITYjy npaBHU nopeaak Peny6uinke Cp6uje.® Ileto, ypehena cy nutama
KOje ce 0JJHOCe Ha YCJIOBE 3a CMeLITaj, OTHyLITake U lepuo/, 60paBKa CTpaHLa
y [I[puxBaTU/IUILITY, KA0 U TPABHU JIEKOBU Ha pellemhe 0 CMELITajy CTpaHIa
y [lpuxBatuauiTe (4. 87-89). CaryiacHo npaBHUM cTaHAapauMa EY y oBoj
o6Js1acTH, ako ce y poky o 180 mana (90+90) He cTBOpe yCJI0BH 32 yAa/berhe
CTpaHIlA y 3eMJby NOpPEKJIA UJIH APKABY U3 Koje je fomao, o npema 30C/2018
Mopa 6uTH oTnywTeH u3 [IlpuxBaTuauumta. TakBO 3aKOHCKO pelleke je y
CKJIaJly ca NPUHLUIIOM 3alITHUTe /bYACKUX TpaBa U 06aBe3oM nocrtymnajyher
JpKaBHOT OpraHa /a YKOJIMKO HUje y MOTYhHOCTH Ja Jidle BpaTU y 3eMJby
NopeKJia, Mopa JIUlie NyCTUTH BaH 06jeKTa Ir/ie My je KpeTake orpaHuyeHo. /lo
CTHLlaka yCJI0Ba 3a leroBo Bpahamwe y 3eMJby MOpEKJIa, aKO 32 TUM MOCTOjU
norpeba, npoueHy 6e36eJHOCHOT PHU3HMKa CTpPaHLA KOjU ce OTHyLITa U3
[IpuxBaTU/IHIITA U, EBEHTYAJHO, KOHTPOJIKCalhe Her0OBOT KpeTarba Bpiiuhe
OpraHu HajAJieXXHU 3a 6e36eaHOCT Peny6suke Cp6uje U veHUX rpabhana.
lllecTo, ypeheH je HAUMH cMellITaja MaJoJeTHUKA ¥ [IpUXBaTUJIUIITE, CMEIITA]
MaJsioJleTHHKA 6e3 npaTike y YCTaHOBE COLMjaIHOT cTapamwa U yTBpheHe cy
HOpMe KojuMa ce IWTHUTU Hajoosbu uHTepec AeTeTa. CegMo, cacBuM ofpehenHo
(meTasbHO) je mponucaH KyhHU peJi y NpuxBaTUIUIITY (4. 91). OcMo, yBeleHa
je ycTaHoBa o6aBe3HOr G0paBKay ojpeh)eHOM MeCTy, Kao 6J1axa (cpa3MepHHUja)
Mepa y oZiHOCY Ha cMelrTaj ctpaHia y llpuxBatuuiire (4. 93).%7

3.8. [lymHe ucnpase 3a cmpaHya u ucnpase 3a dokasusdare udeHmumema

Y ceamoj (4. 95-99) u ocMmoj rnaBu (4. 100-109) ypebheHna cy ciepeha nutama:
NyTHHU JIMCT 3a CTPaHILa U My THa UCIIpaBa 3a Jula 6e3 Jp>KaB/baHCTBA Kao
BpCTe NMYyTHUX UCIpaBa 3a CTpaHle Koje U3zajy opranu Peny6inke Cp6uje,
Ha/IJIeXKHOCT U YCJIOBU 3a HbUXOBO H3/laBalbe, POKOBU BaXkera U pas3Jio3u 3a
o/lbMjame 3aXTeBa 33 BbUX0OBO M3/laBalbe U MCIIpaBe Koje cTpaHal y Penybaunu
Cp6Uju KOPUCTH 3a J0Ka3UBame UleHTUTeTa.

[Ipema 30C/2018 ucnpaBe KojuMa CTpaHall IoKa3yje UAeHTUTET Cy: a) CTpaHa
Baxeha nyTHa ucnpaBa; 6) Baxeha JiMuHa KapTa KOjy je U3/1a0 OpraH kerone
Jip>KaBe;B) JIMUHA KapTa 3a CTPaHIla; I') TpUBpeMeHa IMYHA KapTa 3a CTPaHLa;
Y ) noce6Ha JiIM4Ha KapTa. JIM4YHYy KapTy 3a CTpaHLa U IPUBPEMEHY JIUUHY

36 3apasJinKy o/ orpaHrYerba CJ1060/e KpeTakwe y KpUBUIHOIPAaBHOM CMUCITY, CMELITakhe
CTpaHIla y NPUXBAaTUJHUIITE 33 CTPaHIe pajgu o6e3b6eherma MPUHYAHOT yAa/berha
jeaIMUHUCTPaTUBHA Mepa KOjy rpaHHYHa MOJIKIHja Ipeay3uMa yrpaBo fa 6u eGuKacHo
M3BpIIKJIA yAa/bethe CTPaHIlA KOjU He HCITy IbaBa UJIM BUIIIE He UCITYhaBa yCJI0Be 3a 60paBakK
y Peny6sinniu Cp6uju.

37 Ynopepnu: Y. 63YIl-a. Buie o Hayesly cpasMepHOCTH BUJeTH KoJ Mujocas/beBrha
(2017: 82-85, 275).
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KapTy 3a cTpaHua usjaje MYII, 1ok noce6Hy TM4YHY KapTy usaaje MCIl y okBupy
CBOje HaAJIEXKHOCTH.

3.9. bopasuwme u npeéugaiuuime CmpaHya u
Kpemarse cmpaHaya y yHugopmu

Y peBeToj riaBu (4s. 109-111) oapeheHu cy nojMoBU GOpaBUIITA, ajipece
CTaHOBamwa U NpebuBaJMIITA cTpaHLa y Peny6smnu Cpbuju u noctynak
HBUXOBOT IpUjaB/bUBakba. [lopes Beh cnoMeHy TOT T0jMOBHOT o/ipehema agpece
CTaHOBaWa CTPaHLA, [VIaBHY HOBUHY y OBOj IJIaBU NpeJicTaBJ/ba MOjeJHO-
CTaB/bMBakbe NpoLeJype NpyjaB/bUBama CTpaHalla 0Jf CTpaHe IpaBHUX JIMLia
Y IIpely3eTHUKA KOjH IIPY?Kajy ycJayre CMellTaja CTpaHL{MMa KOjy TO caZja MoT'y
BPIIMTHU U eJIEKTPOHCKUM NyTeM (4. 111). [IpujaBa 6opaBullTa CTpaHIA ce
peasin3yje Kao yciayra eJleKTpOHCKe yipaBe Ha [lopTany eYnpasa, a u3 pasJsora
6e36e/1HOCTHU HEONIXOJHO je oCeJ0Bakbe JIMYHE KapTe ca YUIIOM.

Y pecetoj rnaBu (4. 112) nponucaHu Cy YCJ0BU 3a HOIlIEHEe CTPaHE BOjHe,
MOJIMIUjCKe UM LapuHcke yHUopMe y Penyo6sunu Cpbuju 6J1aHKETHOM
JIUCIO3UIMjoM Koja ynyhyje Ha onpesbe MehyHapoaHOT yroBopa.

3.10. O6pada auuHux nodamaka cmpaHaya

Y ryiaBu 0 06paiu IMUHUX MOZATaKa CTpaHala, Koja o6yxBaTa MmeT 4JaHOBa
(4. 113-117) ypebheHu cy pasJio3u 3a 06pajy nojjaTaka o JUUHOCTH CTpaHala
Y CBpXa TakBe obpa/e.

CarsnacHo ozxpeabama 30C/2018, MYII Bpuiv pasMeHy nojaTaka 0 JUYHOCTH
CTpaHIla U Ca /UM M0OBE3aHUX JIMIIA ca TPH Ap:KaBHA opraHa: MCIl-ompagu
n3jaBama Bu3a; ca bUA paau 3amrute 6e36egqH0cTH PC 1 theHUX rpabhaHa;
Y ca opraHM3allMjoM HaJJIeXKHOM 3a MOCJIOBe 3amnoli/baBama (Hanuonaana
cay»x6a 3a3anoul/baBakbe) paju IpUMeHe IPoNKrca 0 3alol/baBakby CTpaHala.

OcuM Tora, oBa IJ1aBa caZpu U ciefiehe HoBuHe. [IpBo, moalL M Koju ce HaJ1a3e
y eBU/JIeHIIUjHU 0 BU3aMa, a Koje Boau MCII, yHoce ce u o6pabhyjy y BusHom
nHpopManoHoM cucteMy (BUC), ansimkanuju Kojy je y npeTX0JHOM IEPUOAY
uspaauo MCII. [ipyro, MVII je osianiheH Jja npey3uMa mnojjaTke 0 NOJHETUM
3aXTeBMMa 3a BU3Y Yy KOH3yJIaTUMa, BpLIHY oiroBapajyhe npoBepe 1o NoHeTUM
3aXTeBMMa 3a BU3Yy U Jlaje NpeTX0AHO MuUlllbewe.’® Tpehe, ycrocTaBibeH je
npaBHU ocHOB Aa MCII (y nHoctpaHnctBy /JKII) Bpiu npoBepy nojgHocuona
3axTeBa 3a BU3y KpO3 NpoNucaHe eBU/JieHLIMje CTPaHUX Jip>KaB/baHa YUjH je
pykoBaJiay, MYII. TakBa 3aKOHCKa peliewa Tpebaso 6u ga omoryhe, c jesiHe
CTpaHe, Jja ce MoJlalli NOTPeOHU 3a oAJyuyuBame (Koje opraH mMopa cam

38 Y. 2930C/2018.
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npubaBUTH) pa3Mewyjy Ha ebpukacad U 6e36e4aH HAYUH U Jla ce yop3a paj,
JIp>)KaBHUX OpraHa, a, ¢ [pyre cTpaHe, ja CTpaHI M 6yy yno3HaTu Ja he no
MO/IHOLIEHY HEKOT 0J] 3aXTEeBA 332 OCTBAPHBAK€ CBOjUX IPABA, BbUXOBU JIMYHU
noJlany OUTH KOpULIheHH 32 BPLIEHe Pa3JIMYUTUX IIPOBEPA U PaAu CIpoBohema
MOCTYIIKA, a CBE Y [[UJ/by 3aLITUTE HETOBE IPaBHE CUT'YPHOCTH.

3.11. Had3op Had cnposohereM 3aKOHA U Ka3HeHe odpedbe

Y nBanaecToj r;aBu (4. 118) je yTBpheHo fa Hag30p HaJ cipoBohemeM 3aKOHA
Y poMnuca JOHETUX Ha OCHOBY oBor 3akoHa Bpwmu MYII u MCII, cBako y neny
CBOje HaAJIeXKHOCTH.

Y TpuHaecToj rs1aBu (4. 119-123) cy nponucaHe npekpilajHe caHKIHje 3a
Kpllewe Nponuca Kako oJ CTpaHe CTpaHLa, TAKO U OJi CTpaHe MOo3UBapa,
opraHu3aTopa TYPUCTHUYKOT WUJIU MOCJOBHOT IyTOBama, MPEeBO3HHUKA U
Mpy>Kaolja ycjayra cMellTaja cTpaHia y3 HakHaay. byayhu ga cy 30C/2018
MOOUITPeHe CaHKIUje 3a oMoryhaBame HE3aKOHUTOr MpeJsacKka Jp)KaBHe
rpaHulle, OJHOCHO oMoryhaBawke He3aKOHUTOI 60paBKa CTpaHIja Ha
Teputopuju Peny6suke Cp6uje, peasiHO je oUyeKMBATH Ja he Ta 3aKoHCKa
pellera JOBECTH [0 CMakbUBamkba 6poja MUrpaHaTa UM MPaBHOT peryJjaucama
IbUXO0BOT CTATyCa YKOJHUKO HUCY Y MOCTYIIKY a3uJa.

3.12. Ilpena3He u 3agpuiHe odpedbe

Y nocaenwo0j, yeTpHaecToj ryaBu (4. 124-128) je yTBpheHa ob6aBesa 3a
JIOHOIIIeH€e NM0I3aKOHCKUX aKaTa NOTPeOHUX 3a CIIpoBoheme 0BOT 3aKOHA,
JebUHUCAHU Cy CJy4YajeBU MOKpeTawa noctynka no 30C/2008 u okoHYaa
KOHKpEeTHe NpaBHe CTBAapU Y MOMEHTY CcTymnama Ha cHary 30C/2018, 3atum
M0JIOXAj U CTAaTyC CTpaHalla Koju cy cTekJu ofpeheHo npaso no 30C/2008,
BpEMEHCKO BaXKeke paHHUjUX NPOIKCa /10 ZIOHOolIeha HOBUX Ha ocHOBY 30C/2018
Y cTtynamwe Ha cHary 30C/2018. 3a pas/iuKy oj Jiollle HABUKe Koja je Ko/ Hac
Beh my»ke BpeMe MpUCYyTHA, 106py cTpaHy npuMmeHe 30C/2018 npeacTaBiba
YUbEHUIA [1a je 0J, CTylNamwa Ha cHary (3. anpuJ 2018. roauHe) o YKYITHO
npeaBuhenux 13 o caga goHeto 10 Mo/3aKOHCKUX aKaTa paayd HeroBor
V3BplIaBawa. TakBa AMHaAMUKa JOHOILIEHha 10J3aKOHCKUX IPONKCA Jlaje HaAy
nahe 30C/2018 y ckopuje BpeMe GUTH MOTIYHO YBeJleH Y )KUBOT.

4. 3ak/by4ak

30C/2018 je moHeT MPBEHCTBEHO pajd XapMOHHU3alHje HAIMOHAJHOT
3aKOHO/IaBCTBa y 06J1aCTH JIeraJIHUX U UPeryJapHUX MUrpanuyja canpasom EY.
YjenHo, 0Baj 3aKOH MpeACTaB/ba OJAr0BOP HA MOTPely 3a IPOMEHOM I0je JUHUX
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oapenou 30C/2008 koje cy ce TOKOM BpeMeHa H3061YajuJie, Kao U Ha CTaJIHE U
3HayajHe MpoMeHe y 06J1aCTHU MUTpaliyja Koje Cy ce y IPOTEeKIUX JeceT roAuHa
Jlorojuiie Ha Teputopuju Cpbuje.

Kao pe3yaTtat peneniiyje eBpornckux npaBHux ctrangap/a, 30C/2018 je joHeo
HOBe YCTAaHOBe U HOBA 3aKOHCKa pelllema, IIpe cBera y norjejy ycJjoBa 3a
o/i0Mjambe yJacKa CTpaHLla y 3eMJ/by U CTAaTyCHUX NUTamwka CTpaHala, yume
je y 3Ha4ajHOj Mepu MPOMEHEH NTPABHU PEXHUM Yy 0BOj o6Js1acTu. KBasuTteT
HOBOTI 3aKOHa OIvIeJia ce y jacHUjeM AedUHUCaby Hayesa U IPpaBHUX YCTAHOBA;
npeLu3upamy NOCTyIaKa, NpaBa U ob6aBe3a CTpaHalla y Be3H ca yJacKoM,
KpeTamweM U 60paBkoM y Peny6auiiu Cp6uju; feTa/bHUjeM ypehewy Havyesa
Y nocTynka Bpahawa cTpaHaua u3 Peny6sinke Cpbuje Koju He MCIyHaBajy
WJIY BHUIIEe He UCIYHaBajy yCJoBe 3a 60paBaK y 3eMJbU; CTBapamwy ycJoBa
3a epUKaCHU]jy 3alUTUTY MpaBa Koja ce TrapaHTyjy U npyxamwy Behe npaBHe
cUrypHOCTH. [lofaTHY BpeJHOCT 3aKOHY a0 je TpaHCIIapeHTaH NOoCTyNakK
HEroBOT J0OHOIIEeHka (06jaB/bUBakbe HALPTAa 3aKOHA HA 3BAaHUYHOM Be6 CajTy
MVYII-a u cipoBoheme jaBHe pacnpaBe) YUMe CY 3aKOHCKe oJipe/ibe mocTaJjie
6J112Ke jaBHOCTHU. [lMHaMUKa JOHOLIEHA N0J3aKOHCKUX aKaTa Y EPUOAY OJ
CTyllakha 3aKOHA Ha CHAry /l0 IoYeTKa kerose NpUMeHe NIoKasyje Ja NoCTOoju
BeJIMKU cTeneH BepoBaTHohe f1a he 30C/2018 y ckopuje BpeMe 6UTH NOTIYHO
yBeJleH Y XKHUBOT.

Ha TekcT 3akoHa Mory ce ynyTUTH U ofpebeHe 3amepke. [IpBo, naxk/buBHje
MOBE3UBaE U IPyNHUCahe CPOJHUX MUTAKA U HbUX0BO HU3Jlarakbe y OKBUPY
VKUX NOTIEJNHA NPYKUJI0 61 60/bU Nperes MaTepuje. Takobe, nocienHuja
ynoTpeba nojeJMHUX M3pa3a U ckpaheHUX Ha3uBa 3Ha4yajHO 6U pacTepeTHIa
TEKCT 3aKOHa ¥ oMoryhuJia akiie YyuTamwe U pa3yMeBakbe leroBUX 04pei6H.
Jpyro, nojearHa 3aKOHCKa pellema cajip)Ke U3BeCHe HeJIOTMYHOCTH, Kao
LITO Cy, Ha NpUMeDp, ycKkpahuBamwe oBjalihewa Moje JUHUM OPraHU3alMOHUM
jeanHunama MYIl-a ga Bpuie npoueHy 6e36eHOCHO HEMPUXBAT/bUBOT PU3UKA
3aysa3ak ¥ 60paBaK CTpaHIa y 3eMJby UJIM HaMeTake 06aBe3a IPEBO3HUKY Y
Be3M CTpaHLia KOMe je 0/161jeH y1a3aK y 3eMJby U3 pa3Jiora KOju HUCY IO3HATHU
WJIY He MOTY OUTH 03HATH peBo3HUKY. Tpehe, y oBoj dpa3u xapMmoHuzanuje ca
npaBoM EY 3akoHoM HHCY 06yxBaheHH Moje JUHU €BPOINCKU IPaBHU CTaHJAPAU
y OBOj 06J1aCTH.

MebhyTuM, ako ce ocTaBe MO CTpaHU oapeheHe MabKaBOCTH MOjeJUHUX
3aKOHCKHUX pellera, Malbe HOMOTEXHHUYKe TpellKe U NMpaBHe NMpPasHUHE,
M3BeCHO je J1a je Cp6Hja 1o6UIa MOJiepaH 3aKOH KOjUM je 3HayajHO yHanpeheH
NpaBHU OKBHP 33 OCTBAapUBakbe U 3alITUTY IpaBa y 06JIaCTH yJ1acKa, KpeTamwa
1 60opaBKa cTpaHana y Peny6iuiu Cp6HUjyu U KOjUM je MOCTUTHYT BUIIX HUBO
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ycaryalleHOCTH HAalMOHAJIHOT IpaBa ca NpaBHUM CTaHJAapAuMa EBporncke
yHHje.

Unak, foHoumewmeM 30C/2018 paj Ha xapMOHU3aLUjy HALMOHAJHUX [TpoNnKca
canpaBoM EY y oBoj 061acTu HUje 3aBplieH. BpeMe Koje npeicToju Tpebasio 61
HCKOPUCTHUTH Jla CE OTKJIalbakheM /10 caZjla yOUeHUX HeJjocTaTaKka no60J/bLajy
3aKOHCKe oApenbe U Jja ce JOHOLIemheM NIPeoCcTaNUX N0A3aKOHCKUX aKaTa,
crpoBoheweM opraHu3aMOHUX pepOpMH U eZlyKaliMje KaJpoBa Jip>KaBHUX
opraHa CTBOpe YCJI0BU 3a epUKaCHY NIPUMEHY HOBOT 3aKOHA.
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HARMONIZATION OF SERBIAN LEGISLATION IN THE FIELD OF MOVEMENT
AND STAY OF FOREIGNERS WITH THE EUROPEAN UNION REGULATIONS

Summary

The article provides an overview of the substantive and procedural law institutes
and solutions contained in the Foreigners Act of the Republic of Serbia, which was
adopted on 26 March 2018, entered into force on 3 April 2018, and took effect from
3 October 2018. After the introduction notes, the author provides a short review
of the systematics of this law and its nomotechnical features, followed by a critical
analysis of the new institutions and legal solutions which are compared with the
provisions of the previous Foreigners Act (2008) and relevant European Union legi-
slation. The author concludes that the new Foreigners Act of the Republic of Serbia
has significantly improved the legal framework for the exercise and protection
of foreigners’ rights, concerning their entry, movement and stay in the country.
Moreover, it has significantly contributed to a higher level of harmonization of the
national law with the legal standards of the European Union.

Key words: harmonization of legislations, foreigners, movement of foreigners, stay
of foreigners, unacceptable security risk, refusal of entry, illegal stay.
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IIPABO HA BPUHCAKE IIOJATAKA O JIMYHOCTH
AOCTYIIHUX HA HHTEPHETY™

Ancmpaxkm: Y pady je npukazaHo npaso Ha 6pucarbe nodamaka 0 AU4HOCMU,
Koje he, y caom pededuHucaHoM 06.auKy, npedcmassbamu jedHy 00 HOBUHA
3akoHa o 3awmumu nodamaka o suuHocmu Peny6auke Cpb6uje u3 2018.
200duHe. [lo y3opy Ha Onwmy yped6y o 3awmumu nodamakd o AUYHOCMU
Eeponcke yHuje, 3akoH o 3awmumu nodamaka o auvyHocmu Peny6.auke
Cp6uje Hacmoju da npusazodu cadpiHcuHy hpasa Ha 6PUCAHE0KOAHOCMUMA
wupoke docmynHocmu AUYHUX nOOAMAxka HA 2/106a/1HOj pavyyHaApcKoj
Mpedicu — uHmepHemy. Lus pada je da ce HayuHoj u cmpy4Hoj jagHocmu
npubaudicu 080 npaso umajyhu y eudy da rezosa gopmysaayuja omeapa
6pojHa numarba. Y my cepxy, Hajnpe cy npedcmas/beHe 0KOJHOCMU Koje Cy
ycaosuse pededuHucarbe npasa Ha bpucarbe. 3amum cy KOHKpemu308aHu
cadpxicuHa U Ha4uH rez2ose peaauszayuje npema npakcu Cyda npasde
Esponcke yHuje ca K/eyYHUM ap2yMeHmuma pro et contra. YKa3aHo je
Ha Henocmojarbe nodydapHocmu usmelhy cadpicuHe npasa Ha 6pucarbe
npema npakcu Cyda npasde Esponcke yHuje, ¢ jedHe, u Onwme ypedbe o
3awmumu nodamaka o auyHocmu Eeponcke yHuje, ¢ dpyze cmpaHe. Ha
Kpajy cy aHaau3upaiu pas/io3u Koju, npema eaxcehum peuieruma npasa
Eeponcke yHuje u domahee npasa, mpeba da dosedy do yceajarba 3axmesa
3a 6pucarbe nodamaka o AUYHOCMU, Kao U usy3eyu 00 hpasda Ha 6pucarse.

KsmyuHe peyu: npaso Ha 3a6opas, Au4HU nodayu, uHmepHem, o6agesa
obasewmasarba, 00Mepasarse UHmMepeca.

" smidorovic@pf.uns.ac.rs

" Pajje, moa HacsoBoM ,[IpaBo siniia ja 6y/e 3a60paB/beHo — (He)yCreiy MoKy 1aj 3alITHTe
npaBa Ha NIPUBATHOCT y epU UHTEPHeTa", yCMEHO U3JI0KeH Ha MehyHapoHOj HAyYHOj
koHpepeHnuju ,[lpaBo U MyJTTUAUCLUIIMHAPHOCT", ogpkaHoj 12. anpuua 2019. rogune
Ha [IpaBHOM dakynTeTy YHUBep3uTeTay Huury.
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1.¥YBog,

[IpaBo Ha 3aWITUTY MoJaTaKa O JUYHOCTH NpPeJCTaB/ba JbY/ACKO IPaBO Koje
ce rapaHTyje Kao CaMOCTaJIHO NMPaBO JIMYHOCTH', UM KAao CaCTaBHU €0
JIpyTror JIMYHOT NpaBa’- npaBa Ha NpUBaTHOCT.®> OcTBapuBame OBOT IpaBa
je y Peny6sinuu Cpbuju geTabHO ypeheHo 3aKOHOM O 3alUTUTH NoJaTaka o
JIMYHOCTH*, KOjH je cTynuo Ha cHary 21. HoBem6pa 2018. roaunHe, ¥ Koju ce
npuMemyje og 21. aBrycra 2019. rogune (ckpaheno: 33I1J1). 1o y3opy Ha Onuty
ypenaby o 3alITUTH NoJaTaka o JUYHOCTH EBporcke yuuje (ckpaheno: [ITIP),°
33I1J1 yBoAM HU3 HOBMHA Mehy KojuMa je U peZlepUHHUCAHO NPAgo Ha bpucarse
nodamaka o auuHocmu v3 4. 30. Mako je mpaBo Ha 6pucame nojjaTaka v paHuje
6uJi0 peiBUDHEHO y OKBUPY NpAsd Auyd no8odoM U3spuieHoe ysudd 3ajeMueHor
4yJ1. 22 3aKoHa 0 3alUTHUTH NojaTaka o JuuyHocTu u3 2008. rogune®, 33I1J1
JIOHOCH U3MEHe y HaCTojamby Jja IPUJIaro/u beroBy caipKUHy OKOJHOCTHUMA
HIMPOKe JOCTYNHOCTHU JIMYHUX To/laTaKa Ha IJ106a/IHOj pauyHapCKOj Mpexu
— UHTEPHETY.

Y paay he ynpaBo 6UTH pe4yu 0 IpaBy Ha Gpucakbe nojaTaka o JIMYHOCTHU
JOCTYIIHUX HAa UHTEPHETY Ca LIUJ/bEM A Ce HAy4HOj U CTPYYHO] jaBHOCTHU
NpUGJIMKU BberoBa CaipKUHA U HAUMH HeroBe peasindanuje. OBo je noTpe6HO
uMajyhu y BUJy Ja tberoBa popmysnanuja us 4. 17 AP, onHocHo w1 30 33111,
oTBapa OpojH NHMTamwa Ha Koja je TelIKO AaTH OATOBOpe 6e3 KOHCYJTOBaka
o/roBapajyhux KoMeHTapa, KOju YeCTO HU CAMU He Hy/le je JUHCTBeHa TyMavermha
MojeJUHUX pellemha.

Kao cuHoHMM 3a npaso Ha 6pucarse nodamaka o au4Hocmu y paay he ce KOpUCTUTH
HMHAa3UB npaso auya da 6yde 3a60pas.beHo, 0JTHOCHO Npaso Ha 3a60pas, c 063UpoM
Ha TO Jja Ce OH NOMHUIbe y 4YyBeHOoj npecyau Cyza npaszae EBporncke yHuje

1 Bug. un. 42 YcraBa Peny6auke Cp6uje, ,Cayx6eHu riacHuk PCY 6p. 98/2006 u ui. 8
TMosesbe EBporicke yHuje 0 JbyicKkuM npaBuMa, “Official Journal of the European Communities*,
C364/10p118.12.2000.

2 O moryhuM Ha3MBHUMa KaTeropuje npaBa Kojoj Npunaza NpaBo Ha 3alUTUTY JUYHUX
nojaTaka Buj. y: Vodineli¢, 2018: 262.

3 Bup.uu. 8 EBponcke KOHBeHIIUje 0 JbYACKUM IpaBUMa U 0OCHOBHUM c/1060aMa, ,Cayx6eHu
auct CUT' - MehyHnapoaHu yrosopu, 6p. 9/2003 - [IpaBo Ha NOMITOBake MPUBATHOT U
MOPOJMUYHOT XKUBOTA.

4 ,Cnyx6eHu rinacHuk PCY 6p. 87/2018.

5 Regulation (EU) 2016/679 of the European Parliament and of the Councilof 27 April 2016on
the protection of natural persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation), Official Journal of the European Union“ L 119/1 oz 4. maja 2016. rogusne, 1-88.
6 ,Cayx6enu rinacHuk PC“, 6p. 97/2008, 104/2009, 68/2012 - Opsiyka YcTaBHOT CyAa,
107/2012.
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(ckpaheno: CIIEY) goHeToj y cayuajy Google Spain SL and Google Inc. V Agencia
Espariola de Proteccion de Datos (AEPD) and Mario Costeja Gonzdlez (ckpaheHo:
Google npecyna)’, Google cmepHuIliamMa 3a weHo cripoBoheme (Floridi et. all,
2015), 6pojHUM HAYYHUM U CTPYYHUM paZioBuMa, Te y [JIIP. OBaj Ha3uB, nako
HIMpOKo NpuxBaheH, He O0c/MKaBa Ha aZleKBaTaH HAayKH CYLITHHY [IpaBa Koje
ce Kpuje usa wera.® [llTaBulle,y 6pojHUM paJJOBUMa Ha OBY TEMY, UCTU Ha3UB
- npaso Ha 3a60pas ce KOPUCTHU 32 O3HAYaBake JiBa CAAPKUHCKU pa3JnuiuTa
MpaBa, UITO I0JATHO YCJI0XKEbaBa Mpo06IeMaTUKY U CTBapa KoHDY3H]y, jep mpaBo
Ha 3a6opaB U3 Google ipecy/ie ¥ IpaBo Ha 6pHcake (MpaBo Ha 3a60paB) U3 YJI.
17 TAIIP, onHocHO 4. 30 33I1J], HeMajy UCTH fOMallaj.

Y paay he Hajupe 6UTH pevyr 0 OKOJIHOCTUMA KOje CYy YCJI0BHUJIEe YBOhemwe npaBa
Ha 3a6opaB. 3aTuM he 6UTH KOHKPETHU30BaHU CaJip>KUHA M HAUUH peasu3aluje
OBOT [IpaBay ckJaAy ca Google mpecyoM U CMepHHUIIaMa 3a FbeHO CIpoBoheme
CaBeTogaBHOT ozi60opa Google (ckpaheHo: Google on6op) u PagHe rpyrme
OCHOBaHe y ckJsaay ca 4. 29 Jupektue 95/46/E3 (Article 29 Data protec-
tion working party, 2014) (ckpaheno: Pagna rpyna EY). ¥ HacTaBky he 6uTu
M3JI0’KEHU KJbYUYHHU apTyMeHTH pro et contra oBor npaBa. Ha kpajy he outu
pasMoTpeHa cajip:KMHa IpaBa Ha 6prcame JIMYHUX [10JjlaTaKa y CKJIay ca 4.
17 TATIP, ogrocHO 4. 30 33I1J1.

2. OKOJIHOCTH y KOjUMa je HacTaJio MpPaBo Ha 3a60paB

[IpaBo Ha 3a60paB je HAcTaJ0 Kao OJATOBOP Ha 6pP3U pa3BOj TEXHOJIOTHje
U CBOjeBpCHA NPOTUBTEXA MPAKTHYHO HEOTPAaHUYEHUM MEMOPUjCKUM
kKananutetuMa uHTepHeta (Hornung, Hofmann, 2013: 164; Kelly, Satola,
2017: 4). OcuM rsio6asiHe pauyHapCcKe MpeXe — HHTEePHEeTa, MocebHY yaoTy
y HacTajalby OBOT MpaBa OAWUTpPaJi Cy U UHTEPHET MpeTparkuBadu. tbuxosu
aJITOPUTMU Cy BpEMEHOM JI0 Te Mepe ycaBpLIeHHU Jia y3 moMoh jejHe ofpeiHULe
U KJUKa OMOTyhyjy CTPYKTYpHUpaHHU NMpPHUKa3 UHA4Ye HempersegHor 6poja
cajpikaja JOCTYTHUX Ha HAjpa3/IMYUTHUjUM Beb-cTpaHuama. [IpeTpakuBabe
ce, u3Mebhy ocTasior, MOXKe BPLIMTHU U y3 NOMONh MMeHa U Npe3uMeHa HEKOT
JIUIa, HA OCHOBY 4era ce, 3a CaMO HEKOJIMKO CEKYH/HU, [10JIa3H /10 MojaTaKa

7 Hako ce oBa ¢opmynanuja cpehe y HaBesieHOj mpecyau, noTpebHO je nctahu fa oHa He
notuye oz camor CIIEY, Hero je cmoMeHyTa y OKBUPY 3aX€eBa 3a IPETXOJAHY OJJYKY (MUTambe
noz 6p. 3), koju je mmaHcku cy ynyTuo CIIEY, kao uy okBupy nogHecaka ynyhenux CIIEY
- Bu/j. nacyc 91 npecypne CIIEY y cayuajy C-131/12 ox 13. maja 2014. roguHe.

8 ¥ ToM cMmucy Tpeba [ToOXBaJUTH H360p Halller 3aKOHOAABIIA KOjU jey KOHAaYHOj Bep3Uju
33I1Jl oaycTao o1 OBOT Ha3MBa ONPeEIEJUBILHU Ce 32 je JUHCTBEHU HAa3UB Npaso Ha bpucarbe
nodamaka o auuHocmu. OCHM CHHOHMMHe yroTpe6e oBa ZiBa HA3MBa, Koja je JIOMUHAHTHA,
yJIMTEepPaTypH je NIPUCYTHO U MULLJbEHE J]a Ce PaJy O /iBa o BojeHa npaBa. O ToMe Bulle y:
Taeger, Gabel: 2019, 444-445, Rn. 4, ca fa/pbuM ynyhuBamwuMa.
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Koju omoryhyjy T3B. npodurcame JUIYHOCTH, Tj. U3BOhEeHmE 3aK/bydaKa o
HEKOM GMTHOM CBOjCTBY ofpeheHe ocobe, Kao IITO CYy HEHO 3/, paBCTBEHO
CTame, CKJIOHOCTH, UHTEPeCOBamwa, Npodecuja, kpeTamwe U c1.'* Y TakBUM
OKOJTHOCTHMA, IPaBo Ha IPUBATHOCT je JoOUJI0 NOTIYHO HOBY AUMeH3H]y. [Jok
ce paHuje OHO JI0’KMBJbAaBaJIO Kao MPaBO HAa NPOCTOP Y PUIUYKOM CMUCTY Y
OKBUPY KOT I0jeJJUHAl| MMa [paBo Jia ce cJI060JHO pa3BHja, 1a 6y/ie ,0CTaB/beH
Ha Mupy“ (Warren, Brandeis, 1890: 193, 195) u y Koju opraHu BJacTU HE MOTY
3agupaTu 6e3 npaBHor ocHoBa (Kelly, Satola, 2017: 3), y ;aHaIIBUM yCJI0BUMaA
OHO Ce CBe BHUIIE carje/iaBa y KOHTEKCTY HHPOPMaIHOHO-KOMYHUKALIUOHUX
TexHoJsioruja. Ta npoMeHa napajurmMe HaMehe nuTawe Jja JIU ce Y UHTEPHET
OKPY>KeHY YOIIITE MOXe FOBOPUTH O MPUBATHOCTH aKO Ce y3Me Yy 003Up
YHHEHUIA J1a CBAKW UHTEPHET KOPUCHUK MOXKE MPUCTYNUTH TYHUM JIUIHUM
nojlanMMa IOCTYITHUM Ha UHTEPHETY y GUJI0 Koje BpeMe, 6€3 3Haka U MU Takba
ocobe Ha Kojy ce TH nojanu ogHoce (Schweitzer, 2017: 249).

Wako uHTepHeT HyAM HeOrpaHWYeHe MEMOPHjCKe KallaljuTeTe, YIUTHO je ja IU
JUTMTa/IHa MEMOPHja MOXe Jla BPLIH YJIOTy ,HENPUCTPACHOT Cy/iUje" y IpoLeH!
HEYUjUX CIOCOOHOCTH U ocobuHa. HauMe, pe3ysnTaTu npeTrpare 4ecTo He
yKa3yjy Ha TO Jla JIM je KOHKpeTHa MHpOpMalHja 10 Koje ce IpeTparoM 10/1a3u
aKTyeJIHa UJIM OJABHO JlellJlacCupaHa U Kao TaKBa UpeJsieBaHTHA, Te Ja JiU je
OHa MCTUHUTA, TayHa U NoTnyHa. [lonyheHe udopmanuje cy 4eCTO UCTPrHYTE
M3 CBOI KOHTEKCTA U HUCY XPOHOJIOLIKHY npukasaHe (Mayer-Schonberger,
2009: 78), wTo Moxe JonpuHEeTH GOpMUpPALY CAUKE 0 IpeTpPaKUBaHOj 0COOU
Koja He oZroBapa ctBapHocTHU (Schweitzer, 2017: 247). Uako HeaJieKBaTHE,
MHpOpMalMje 0 HEKOj 0COOU Koje Cy 0CTYIIHe Ha UHTEePHEeTY MOTI'y YTUILATH Ha
JIOHOIlIe be OJI/IYKa Koje ce TU4Yy Pa3/JIMYUTUX aclleKaTa lbeHOr )KUBOTa, IONy T
OJIJIYKe [0CJI0/AaBLia 0 TOMe J1a JIU he je 3a0C/IMTH, Aa Jiu he ce NOTeHUjaJIHU
MOCJIOBHU NApTHEPHU YIYCTUTH y NOCJOBHU OJLHOC Ca HOM, Ja U1 he 106UTH
BM3Y 3a 0/J1a3aK y CTpaHy 3eMJ/by'! U candHO. M3 0BUX mpuMepa ce BUAH A
nojeAuHal, 360r JOCTYIHOCTH HeKa/ja HelIpOBepPEeHUX U HEUCTUHUTHUX, UJIM NTaK
TayHMUX, aJI1 3acTapesux HHPopMalvja Ha UHTEPHETY, MoXe 6UTH ycKkpaheH
3a HeKa CBoja [1paBa, Tj. 32 >KUBOTHE NPUJIMKE Koje 6 My MHaYe GUJie yKa3aHe.
Y onucanum OKOJIHOCTHMa, OIICer NnpaBa HA 3alITUTY JIMYHUX IIOAATAKaA Ce
IIepMaHeHTHO LIMPH, O YeMy HajboJ/be CBeJ04M pejfeduHMCcakbe NpaBa Ha
Opucatme.'?

9 O npodunucawy Bua. Bulte y: Diligenski, Prlja, Cerovi¢, 2018: 48-61.
10 Bupg.un.4,ct. 1, Tauka 5) 33111 n un. 4, ct. 1, Tauka 4) IATIP. Bux. § 80 Google npecye.

11 O HajHOBMjUM M3MeHaMa IIpaBUJa AIJIMIUPaba 3a aMepruyKy BU3y BU/J. y: Rafia Zakaria,
,US makes hurdles even higher for visa applicants”, o6jaBsbeHo 5. jyna 2019. rogune nva CNN
WHTepHeT nopTany, https://edition.cnn.com/2019/06/05/opinions/visa-applications-social-
media-requirements-zakaria/index.html, 10.jyu 2019. roguse.

12 TlpeTteuye ujeje o 0BOM IpaBYy ce 4eCTO Be3yjy 3a AeJo ,bpucamwe - BpsinHa 3a6opaBay
JUTATaJHOM 106y, npodecopa BukTopa Majepa-lllon6eprepa (ViktorMayer-Schénberger).
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3. CapgpxMHa M HAYMH peajin3alyje npasa Ha
3a60paB npeMa google npecyau

[IpaBo Ha 3a6opaB he Hajnpe 6UTH MPeCTAB/LEHO KPO3 CAZPKUHY KOjy MY
je ,yaaxuyo“ CIIEY y Google npecyxau,'®* HakoH 4era he OUTH peun 0 GIHKUM
CMepHHIIaMa 3a theHO CIIPOBOherhe y MpaKCH.

YGoogle npecynu CIIEY Huje Ha cBeobyxBaTaH HAYMH OPeMO0 CAAPKUHY ITpaBa
Ha 3abopaB. YMecTO Tora, OH Ce U3jaCHHUO CaMO O JONYIUTEHOCTHU U HAYKMHY
IberoBe peasin3alyje y KOHTEKCTY HHTEPHET MpeTpaKuBaya. YnpaBo 360T
TOra, Ha3MB IIpaBa JIaKo MOKe /1a HaBeJle Ha NoTrpellaH 3aKJ/by4yaK O keroBoj
CYIITUHY, 360T Yera ce Hamao Ha yaapy kputuke (Floridi et. all, 2015: 3, ¢H.
1)."* HauMme, ka/1a ce HEKO MpaBO Ha30Be NPAaBOM Ha GpHcambe, Tj. MIPaBOM Ha
3a60paB, OHO MOXKe OZIaTH YTHUCAK Jja Ce 3aMCTa PaJHU O YKJIakhaby JUIHUX
nojaTaka ca UHTepHeTa, IITo 61 3a NoC/AejMIly KMaJio TpajHO oHeMoryhaBame
NpUCTYyTa TUM NoAanyMa 6e3 063upa Ha o/ipe/IHUIY Y3 ToMoh Koje ce mpeTpara
BpiiM. MehyTuM, cyluiTHHa nNpaBa Ha 3abopas ce npeMa Google npecyau He
cacToju y 6pucamy JIMYHUX MMoJaTaka ca cajTa Ha KOMe Cy OHHU 06jaB/beHU
Ha [|03BOJbE€H HA4YMH. YMEeCTO TOra, pajy ce 0 yKJawawy oapeheHor JrMHKa
M3 WH/JIeKCa pe3y/ITaTa Koju 61 HHTEPHET KOPUCHUKY OUJIM MPUKA3aHU Ha
OCHOBY IpeTpare Koja ce BpIIY ToMohy HHTepHeT NpeTpakuBaya, U TO CaMO
OH/Ia KaJia Ce Kao oJjpeJiHUIA IpeTpare KOPUCTHU UMe U Npe3uMe ofpehene
ocoGe. KoHKpeTHO, pajiu ce 0 yKJamaky JUHKA'® Koju 61 MHaUYe KOPHUCHHUKA
ynyhuBao Ha Be6-cajT Ha KOMe je caJip>KaH MoJlaTaK y3 moMoh Kor ce Moe
WAeHTUPHKOBATH JIMLe Ha Koje ce OH ofHOCU. To, MehyTUM, He 3Ha4H Ja ce
caM JIMYHHU N0J]aTaK YKJ/akha ca UHTEPHEeTA U /1a Ce OH BUIlle HU HAa KOjU HAUUH

Y meMy ayTop, u3Mehy ocTasior, HABOAM Jja CMO caBpeMeHHUIM GyHAaMeHTaJHe TPOMeHe
y K0joj je 3a60paB/bakbe, Ka0 NPUPOJAH JbYACKU GEeHOMEH, HCTUCHYTO HEOTPaHUYEHUM
JUTUTaJHUM NaMmhemweM, YMMe ce MojeAMHIMMa YeCTO 0y3uMa MOoryhHOCT 3a ,ApyTy
maHcy“ (Mayer-Schonberger, 2009: 11, 13).

13 OcHoB 3a JoHoleme oBe npecyze CIIEY je, uamehy ocrtasior, Halao y eKCTeH3UBHOM
TyMayemy NpaBa Ha MPUCTYI - KOje 00yxBaTa NpaBo Ha Gpucame u3 4. 12(6) u npaBa Ha
npurosop u3 4. 14(a) Taga Baxkehe JlupexktuBe 95/46/E3 EBponckor napsamMenTa u CaBeta
0 3alUTHUTH NOjeJjHHALA y Be3U ca 06paZioM JUYHUX N0 aTaKa U 0 CJ1060JHOM NPOTOKY
TaKBUX NoJaTaka of 24. okto6pa 1995.roaune, 0] 1995 L. 281, 31. Y pany ce nehe HaBoguTH
YUbeHHULE CIyYaja KaKo 61 ce YUITe/[eJI0 HAa IPOCTOopY.

14 PyxoBoheHM CYyIITHHOM OBOT NMPaBa, MojeJJHHU CTPYUHballid MPE/JIOKUIH CY HheroBo
IperMeHOBame y: IPaBo JIMIA 1a OCIOPH 06pajly CBOjUX JUYHUX N0o/aTaKa, IPaBo JHIla
Jla 0TeXKa MpeTpakMBakbe CBOjUX JUYHHUX MOJaTaKa, NPaBo JMLA /12 He 6y/ie IOMHbaHO
U p. YIPKOC KpUTHKaMa, TEPMUH NTpaBo Ha 3a6opas (eHIJI. right to be forgotten, Hem. Das
Recht auf Vergessenwerden) je ¥ ja/be UPOKO PaCIpoOCTPambEH.

15 O pa3/jMYUTUM HUBOMMA AOCTYNHOCTH IMYHUX [T0ZlaTaka Ha UHTePHETY BUA,. y: Sartor,
2016: 95.
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He MOKe ca3HaTH. HanmpoTuB, oH je 1 ja/be JOCTYIaH HHTEPHET KOPUCHULIMA
¥ OHU MY MOTY PUCTYIIUTH BPLUIEHEM NpeTpare y3 nomoh gpyre ogpeHuIle,
WJIM TaK AUPEKTHUM IPUCTYIIOM Ha Be6-CajT Ha KOME je OH 06jaBJbeH. [pyrum
pedynMa, UHTepHeT KOPUCHULMMA HUje OHeMOryheHOo Hero UM je caMo OTeKaHo
NpoHaJaxekme x)esbeHor JuuHor nojgaTtka (Floridi et. all, 2015: 3, 4).

3axTeB 3a yKJakhake KOHKPETHOT JIMHKA ynyhyje ce onepaTepy UHTEpPHET
npeTtpaxkusaua (Google, Yahoo, Bing, Yandex v np.)'® y uujoj ce nucTu pesysarara
Taj JMHK npukasyje. OCHOB 3a 0ZIrOBOPHOCT KOMIIaHH]je KOja BOJIM o/iroBapajyhu
nHTepHeT npetpaxusad CIIEY je Hawao y ynweHUL U Ja je ped 0 CyOjeKTy
KOju BpLIM 06pajy JIMYHUX [oJlaTaka Ha Taj Ha4MH IITO Beh AocTymnHe
NoJaTKe Ha MUHTEePHeTY ,IIPUKYI/ba, CHUMA, OpraHu3syje y3 nomMoh nporpama
3a MH/JleKCUpatbe, YyBa Ha CBOjUM cepBeprMa, 06jaBJbyje U YUHU UX JOCTYITHUM
CBOjUM KopucHuIuMa"'” Jla v he onepaTep NpuxBaTUTH KOHKPETaH 3aXTEB 3a
yKJakakbe IMHKA 3aBUCH 0[] pe3yJ/iTaTa oMepaBakba CyKoO/beHUX HHTepeca,
Y TO y IPBOM peJy NpaBa Ha 3alITUTY JIMYHUX [I0JjaTaKa, C jeJiHe, U IIpaBa
Ha cJ10604H0 HHOpPMUCakhe U U3paXKaBakhe MULIbERA, C APYyTe cTpaHe. Jla
61 3axTeB 6MO0 yCBOjeH HHUje HYKHO Jla Ce 0OJJHOCH Ha JIMHK Koju ynyhyje Ha
HEHWCTUHUT WJIM HeTadaH NoJaTak, HUTH Ja [I0AHOCUJIAL, JoKaXke [ja ycJie,
UH/IeKCHPathba KOHKPETHOT JIMHKA Tpnu wTeTy.!® Moryhe je yak a je pe4 0 IMHKY
Koju ynyhyje Ha BepoiIocTOjHY HHOpPMAIHjy Koja je y BpeMe 06jaB/bUBakba
6uJia peJieBaHTHA, aJl4 je BpeMeHOM IpecTaJia [ja 0OCTBapyje CBpxy 360T Koje je
WHUIMjaHO OUJa npubaB/beHa. KoJlMKo je BpeMeHa oTpeOHO Jja mpohe j1a 61
Heka nHpopMalMja npecTtaJsia fa b6yje pejieBaHTHa, 3aBUCHhe 0/ OKOJIHOCTH
KOHKPETHOT CJIy4aja ¥ o] yJIore Kojy IojeJuHal] UMa y jaBHOM >KHUBOTY.!?

3.1. CMmepHULe 32 OCTBapUBam€ MpaBa HA
3a6opaB npema Google npecyan

HMako je Google npecypa yBeJsia ,peBoJIyLIMjy " 10 MUTay AJOCTYIHOCTH JUUYHUX
noJlaTaka Ha UHTEPHETY, Ha HU3 [IUTaka y Be3U ca CipoBohemeM oBe Ipecy/ie

16 Kako 6u ce noBMHOBaO npecyau, Google je npunpemuo O6pasay 3axmeasa 3a yKAArare
JUYHUX nodamaka, Koju je JOCTyNaH CBUM UHTepHeT KOPHUCHUIIMMa Ha Pa3HUM je3UIUMa,
YKJbyuyjyhu U cpIicku je3uk: https://www.google.com/webmasters/tools/legal-removal-
request?complaint_type=rtbf&amp;visit_id=636812691350981068-928487754&amp;rd=1&pli=1,
30.jyn12019. Uako je oBaj o6paszal focTynaH JjoMahuM HHTepHET KOPUCHULMMA Ha CPIICKOM
je3uKy, y najajyheM MeHHUjy y KoMe NOAHOCUJIAL, 3aXTeBa Tpeba Jja 03HaYU 3eMJbY Y K0joj
MMa Npe6GUBaJIMIITe UJIH G0paBUILTe HUje HaBeJeHa Cpbuja, TaKo Ja je HEU3BECHO Aa JIU
61 ce Google ynycTro y padaMaTpame 3aXTeBa KOju 61U ynyTHo Kopucuk u3 Cpbuje.

17 Bup. macyc 28 Google npecyne.
18 Bup. macyc 96, 99 u Tauky 4 uspeke Google npecyge.
19 Bup. macyce 93,94, 96 u 97 Google npecype.
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CIIEY nHuje mao oaroop. 360r Tora cy 3a UMILJIEMEHTALUjy OAJIyKe OHJie
HeomXo/iHe OJIMKe cMepHHUIEe. Y Ty cBpXY Google je popMupao caBeTOJaBHU
0/160p, KOju Cy YNHUJIW eKCIIEPTH Y IpeJiMeTHOj MaTEPHjH, KOjH je lao yy TCTBa
3a cpoBoheme Google npecyne (ckpaheHo: Google cmepHue). OcuMm Tora,
MHCTPYKIlMje 3a clipoBoheme oBe Ipecy/e AaJia je U PajHa rpyna 3a 3aliTUTY
moJlaTaka, OCHOBaHa y CKJaay ca 4. 29 Jupektuse 95/46/E3 (ckpaheHo:
cMepHule PagHe rpyne).

CaBeTozaBHU 0760p Google je npei0XkKKO0 TapaMeTpe Koje Tpeba y3eTu y 063up
NPUJIMKOM OJjMepaBama HHTepeca, UCTUYyhuy npu ToMe Jja HAjeJJaH Of lbUX
HeMa CHary oaJiyuyyjyher kputepujyma. Y ogMepaBamy UHTepeca NOTpe6HO
je carnepaTu: 1) yaory Kojy noJiHocuJial, 3aXTeBa UMa y jaBHOM >KHUBOTY, 2)
npupoay uHbopmanuje, 3) eH U3BOP U 4) HbeHYy BPEMEHCKY JAUMEeH3Ujy.
CxoiHO TOMe, MamHU Cy U3IJIeJU Jla he 6UTH YCBOjeH 3aXTeB 3a YKJabakhe
JINHKA Koju ynyhyje Ha cajT Koju caap>ky1 uHPopMaIi1jy o ocobu Koja uMa jacHy
YJIOTY ¥ JaABHOM »KHUBOTY, IIONY T yJIOre KOjy, IpUMepa pajy, UMajy NOJUTHUYAPH,
Jlok he naseko Behe usrieze Ha ycnex ca 3aXTE€BOM MMaTH 0coba Koja HeMa
Ipeno3HaT/bUBY yJory y jaBHoM »xxuBoTy (Floridi et. all, 2015: 7, 8). [Ipupoga
nHdopmanuje Moxe Aa 6yJle TaKBa Jla BUIle HarUkbe Ka NpUBATHOj chepu
nojeauHua. To he, HanpuMep, GUTH cIy4dajako je pey o UHGOpPMaLMjy Koja ce TUYe
3/lpaBJ/ba MOjeUHIIA, HerOBOI UHTUMHOT XKHUBOTA, 6poja 6aHKOBHOI payyHa,
HUIeHTHUPUKALIMjCKUX O3HAKa NONYT ajApece, jeIMUHCTBEHOT MaTUYHOT 6poja U
cJ. [lpunnkoM pa3MaTpaka 3axTeBa HAPOUYUTO je MOTPeOHO BOAUTU padyyHa
0 MHTepecHMa MaJjioJleTHUKA KOjU Cy IOroheHr KOHKPpeTHOM HHPOPMaLHjoM.
Axo suHk ynyhyje Ha muHOpMaIHMjy Koja He oJroBapa CTBAPHOCTH, Tj. Koja
je HETayHa M Kao TakBa HOCHU PU3MUK 0/} HAaCTyNnamwa LTeTe, Behu cy Usrieau
Jla he 3axTeB 3a HbEHO YKJamawe 6UTHU yCBOjeH. Argumentum a contrario, ako
je peuy o uH$OpPMaLMjU Koja je ICTUHUTA U 6a3upaHa Ha UMibeHUllaMa, Maba
je BepoBaTHoha sa he 3axTeB 3a yKJamwake JUHKa 6UTH ycBojeH (Floridi et.
all, 2015: 10, 12). Y ogMepaBamwy UHTepeca Tpeba BOAUTH padyyHa 0 NOTpebu
OuyBamwa JOCTYNHOCTH UHPOpMaLUja Koje oAprKaBajy: NOMUTHUYKU JUCKYPC
Y J1e6aTy 0 NMTamKUMa O/ jaBHOT UHTepeca; /10601y Hay4YHOT UCTPaKMBakba
U YMeTHUYKOI U3pakaBarwa; HHGOPMHUCAHOCT jaBHOCTU O MUTAKkUMa Of
3Hayaja 3a jaBHO 3/ipaBJ/be U 3aLITUTY NOTpoLIaya; NPUCTyn nHPopMaLhjamMa
0 UCTOpHUjcKUM jorabajuma u sudyHoctuMa (Floridi et. all, 2015: 9-13). [Ipu
OLleHH 3aXTeBa Kby Tpeba NOCBeTUTH U U3BOPY MHOpPMaLHje. Y TOM CMUCTY
y3ehe ce 1a npeTexe jaBHU UHTepeC 3a NpUCcTyn ofpeheHoj uHGopMaLuju ako
je oHa 06jaB/beHa y OKBUPY HOBMHAPCKOT U3BellTaBamba 06aB/bEHOT Y CKJIAAY ca
npaBuMMa fo6pe HoBUHapcKe npakce (Floridi et. all, 2015: 13). UcToBpeMeHo,
He CMe Ce 3aHEMapUTH BpeMeHCKa JuMeH3uja oapehene nundopmanuje, npu
yeMy IpOTeK BpeMeHa HeMa MOTeHLYjaJ Ja YMambHu peJIeBAHTHOCT CBUX
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vH}opMaLMja IOy T OHUX O HAjTEXKUM 3JI0UMHHUMA. AKO Ce ITaK Pa/jiu 0 JaKIieM
KPUBUYHOM JieJ1y, IPOTEK 3HayajHOT BpEMEHCKOT Ieproja 6u TpebaJsio Ja uzae
y HPHUJIOT yKJIathawy JIMHKA. OCUM IPOTEKJIOT BpEMEHa, KO/l 0BaKBUX 3aXTeBA
Tpeba y3eTH y 063UP U ATHU KOHTEKCT, YJIOTY KOjy MOAHOCHJIAL] 3aXTeBa UMa Y
JPYIITBY, Te J1a JIU je ped 0 U3BPLIHOILY UJIU 0 )KPTBU KpuBu4Hor Aeua (Floridi
et.all, 2015: 12, 14).Y cmepHHI]aMa je HATJIAIIEHO U Aa oAJIyKe Google moBozoM
3aXTeBa 3a yKJIakhakbe JIMHKA Tpeba Aa caZipike 00pasJiokKermha, c 063UPOM Ha TO
Jla TIOJI/IeXKy KOHTPOJIM HAlMOHATHUX TeJsa u cyfosa (Floridi et. all, 2015: 21).

Jlok ce Google npenopyke oJjHOCe Ha IOCTyNawe KoManHuje Google y Be3u ca
MOJHETHM 3aXTeBHMa 3a YKJakake JMHKOBA Ha 6a3u npeTpare npeMa HMeHy
Y Ipe3uMeHy Heke ocobe, cMepHuUlle Pagne rpyne EY npesacTaBsbajy 3aje JHUYKE
KpUTepHjyMe NpeMa KojuMa Tpeba Zia HOCTyIajy HallMOHAJIHA TeJla 33 3alUTUTY
noJiaTaka 0 IMYHOCTH 110 U3jaB/beHUM IPaBHUM JIEKOBMMA Ha O/J1yKe onepaTepa
WHTEpHeT NpeTpaxkuBaya. [[pyruM peduma, NoCTyNaK OA/1y4YHBakba 0 3aXTEBUMaA
3a yKJlalbake JMHKOBA U3 MH/IeKCa pe3yJITaTa yCTPOjeH je Kao BUIlIeCTeNeHH, IPU
4yeMy y IPBOM CTEeINeHY 0 3aXTEBY O/JyUyje onepaTep Koju yIpaB/ba KOHKPETHUM
npeTpakuBayeM, JI0K 10 IPAaBHOM JIeKy U3jaB/beHOM Ha OJJIyKY onepaTepa
0/IJ1y4yjy HallMOHAJ/IHA TeJla KOjuMa je IOBEPEHO CTapake 0 IpaBy Ha 3aLUTUTY
JINYHUX N0JAaTaKa U HallMOHaJHU cyoBH (Article 29 Data protection working
party, 2014: 5). ¥ ToMm cMucay cy npenopyke PagHe rpyne EY 6uTHe u 3a came
onepaTepe MHTepPHET NpeTpa)K1uBaya.

C 063upoM Ha To Aa cy u Google on6op v PagHo Tesio EY nanu cmepHune 3a
CIpoBobeme ucTe npecyze, uaMehy lbUXOBUX 3aKJ/byUaKa MMa 10CTa IpeKJianakbha.
Y cBojuM npenopykama Pasna rpyna EY je ykasasia Ha noTpe6y pa3/iMKOBamwa
pesyJiTaTa npeTpare Koju ce oJHOCe Ha Tyhe MUIIL/bee O HEKOj 0COOU 0Off
rHpopMaluja Koje cy 6asvpaHe Ha YhMeHHLlaMa. AKO ce Heka UH$opMalyja
6asvpa Ha OYMUIVIEJHO HeTAaUHUM YHUIEHUI[aMa, LITO 3a MOCJeAULy HUMa
IJlacupatbe CJUKe Y jaBHOCTHU O HEKOj 0COOH Koja He o/ roBapa CTBapHOCTH,
Behe cy maHce aa he 3axTeB 6UTH ycBojeH (Article 29 Data protection working
party, 2014: 15, 17). Y cynpoTHOM, aKo je ped 0 UCII0J/baBakby TyhHer MULI/bEHA,
Mambe cy 1maHce Aa he 3axTeB ycnetu. Hanvuk Google on6opy, v PagHa rpyna EY
3aKJby4yje la IPUJIMKOM pa3MaTpama 3axTeBa Tpeba BOAUTH payyHa o TOMe Jja
JIY je MOJHOCUJIALL jaBHA JIUYHOCT, IITO MehyTHUM He 3HAYH Jja jaBHE TUYHOCTHU
HeMajy npaBo Ha npuBaTHOCT (Article 29 Data protection working party, 2014: 16).

[lpunrkoM pasMaTpara CMepHHUIA 3a cipoBohere Google mpecy/e, oBesio ce
NHTake ¥ 0 TOME /a JIM yCBajatbe 3aXTeBa [0/ipa3yMeBa yKJabame ojapeheHor
URL, Tj. Be6-aZipece Ha IJ106aJJTHOM HUBOY, IITO 6U 3HAYUJIO 1a CE TPETPAroM
npeMa UMeHY U mpe3uMeHy oHeMoryhyje npuctyname ofpeheHoj uHpopManuju
6e3 003Mpa U3 Koje 3eMJbe Ce NpeTpara BpLIH, UJIHU je J0BOJbHO OHEMOTYNHUTH
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npucTyn uHpopmauuju y EBporckoj yHujH, UJIU jOIII yIKe, Y KOHKPETHOj JIp>KaBU
NpeKo JioKkaJiHe Bep3uje Google. TloBogoM oBor nuTamwa Google on6op u Pagna
rpyna EY cy fouiu 1o pa3iMuuTHX 3aK/bydaka. Jlok je Google on6op 3ay3eo cTaB
Jla JUHKOBe Tpeba yKJIambaTH caMo ca loMeHa y okBUpy EBporncke yHuje (Floridi
et.all, 2015: 20), Pagna rpyna EY o 3aiiTUTH no/iaTaka je cTajia Ha CTAHOBUIITE ia
6pucatbe JIMHKa Tpeba Jja 6y/ie CipoBe/ieHO Ha IJ100aJIHOM HUBOY, Tj. HA JOMEHY
Google.com, kako 64 ce cnpeyunsio U3MrpaBamwe npasa EBponcke yHuje (Article
29 Data protection working party, 2014: 3). Y jegHoj o HoBUjux npecyaa, CIIEY
ce U3jaCHUO O OBOM IIMTamy, 3ay3€BILIH CTaB Jia ,0llepaTop NpeTpakKuBaya, Kaj,
NpUXBaTH 3aXTEB 3a yKJiakake JIMHKA [...], HUje Ay>KaH Jla yKJIOHU JIMHK Ha CBUM
Bep3vjaMa CBOT IpeTpakKuBayda, HEro caMo Ha OHUM Bep3HjaMa Koje N0CToje y
CBUM /JIp>KaBaMa 4JaHuiama [...]"2°

3.2. Apezymenmu pro et contra

YBohemwe npaBa Ha 3a60paB Y UHTEPHET OKPYKeY NOJEJUIIO0 je CTPYUYHY U
Hay4HYy jaBHOCT. HajBHIlle 3aMepKH Ha BeroB payyH ynyheHo je c 063UpoM Ha
yBepeme NojeJuHUX ayTopa Aa he pefedrHucaHo npaBo Ha 6Gpucame OrpaHUYUTH
€J1I060/1y M3parkaBatba v IPaBo Ha CJI060/JHO MHPOPMHCcake. 3arOBOPHHUIU OBOT
1IpaBa, C Apyre cTpaHe, UCTAKJIM CY Her0B JJOIIPUHOC peyCloCTaB/baby KOHTpOJIe
MHTEePHET KOPHCHUKA Ha/J, ’bUXOBUM JIMYHUM [0 alMMa, IITO 61 Tpebasio Ja
0jaya NOoBepeme jaBHOCTH y AUTUTAJHe yCJyre Ha KojuMa N04YMBa AUTUTAJHA
ekoHomuja (European Commission, Huje HaBeJleHa ro/iMHa U3amwa: 2, 7).

[IpucTasune nmpaBa Ha 3a60paB cMaTpajy Zia je oBo npaBo y Google npecyau
dopMyrcaHO Ha HAYMH KOju oMoryhyje nocTusame ONTHMaJHE paBHOTEXe
usMehy cyko6/beHUX HHTepeca, ¢ 063UPOM Ha TO Jla je ped O HajbJ1axoj
WHTEPBEHIUjH Yy TIOIVIeAY NOCTYIMHOCTH TPaKeHUX mojataka (Sartor, 2016:
97). ¥ nmpuJior npaBy Jiuia Aa 6yze 3a60paB/beHO HAaBEJEH je U apTyMeHT
peconujanusanuje (Wallisch, 2015: 96). Haume, 6pucawme ca HHTepHeTa
,IIPO6JIEMATUYHUX" WU Gap He MpeTepaHo NPUjaTHUX MoJ[aTaKa U3 Jajbe
NPOILJIOCTH HEKOT JIMLA MO3Ke Jla 0J1aKlla kheroBy peuHTerpanujy y pyuTBo.
OBaj apryMeHT je TUM Ipe NIPHUXBAT/BUB, AKO Ce Y3Me ¥ 063Up YHIbeHHIA Ja
HallMOHAJIHU 3aKOHHU, O/ 0ipeheHuM yCcJI0BUMa, [103B0/bABajy pexabuauTanujy
ocyheHHUX JIMI[a, KOja OBJIaYM PeCTaHaK CBUX MPaBHUX MOCJAeAUNA ocy/e.?!
JenaH of aprymeHarTa y NpuJIor IpaBa Ha 3a60paB U3Be/iEH je U3 HEOTpaHUYeHe
MOryhHOCTH 006jaB/bHBakba PA3JIUYUTUX Ca/IPKaja HA UHTEPHETY 6e3 UKaKBe
NpeTXo/iHe IpOoBepe U KOHTPoJie. 360r Tora ce MpaBo Ha 3a60paB MoXe pa3yMeTH

20 C-507/17 on 24. centem6pa 2019. roguHe.

21 Bup.4s1.97-100 1 yi. 94-96 KpuBu4HOr 3aKOHUKa, ,Ca1yx6eHu riacHuk PC”, 6p. 85/2005,
88/2005,107/2005,72/2009,111/2009,121/2012,104/2013,108/2014,94/2016,35/2019.
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Kao CBOjeBPCTAaH KOPEKTUB YECTOr O/CYCTBA MPETXOJHOI peJuroBakma U
pelieH3Mparba cajJipKaja Koju ce 06jaBsbyjy Ha uHTepHeTy (Kelly, Satola, 2017: 13).

Y norsiely ocTBapuBama NpaBa Ha Opucame, 0jeJUHU Ay TOPU Cy U3PaA3UJIU
60jazaH Jja he 6pojHOCT 3axTeBa 3a yKJiatbakbe JTMHKOBA OHEMOT'YhUTH HbHUX0BO
nojeJMHAYHO pa3MaTpatbe, LITOo he 3a nocjae Uiy UMaTH HbUXOBO HEKPUTHUUYKO
ycBajawe (Kelly, Satola, 2017: 15). Jlocajanimwa npakca, MehyTHM, MoKasyje Aa
Cy OBaKBe CTpelie 6uje HeonpaBjaHe. To noTBphyjy cTaTUCTUYKU NMOJALU
Google npema kKojuMa 6poj yCBOjeHUX 3axXTeBa YHHU cBera oko 40% yKyImHO
NOJHEeTHUX 3axXTeBa.?? Y KPUTHYKH HACTPOjEHUM paJioBUMa ce yKa3yje U Ha
TO Ja je BepoBaTHoha npoHasiakerwa uHGoOpMaIivje Ha Kojy 64 MHaUe yKa3ao
YKJIOHbEeHHU JIMHK CaMO XUIOTEeTHYKHU 3aMUCJMBA, jep je TelIKO O4eKHBAaTH
0/l UHTepHEeT KOpUCHHUKA Ja he mpeTparom y3 nomoh gpyror nojMa ycnetu
Jla fohe 10 nojaTKa Koju Tek Tpeba Aa ca3Ha (Arning, Moos, Schefzig, 2014:
452). KpuTukaMma ce npuzipy»Kyje U Bubemwe aa je Google npecyna pakTHYKU
HapylIuJa eKBUJINO6pUjyM u3Melhy /by ACKUX IpaBa, ycnocTaB/bajyhn cBojeBpcTaH
XUjepapxujcky ofHOC Mehy kHMa, y KOMe je TpaBo Ha 3aLUTUTY IMUHUX I0JaTaKa
OZlHeJIO0 IpUMaT HaJ, cj106040M uspaxapama (Brkan, 2016: 825, 827). Jenan of,
HAjIIPOMHUHEHTHHUjUX KOHTPA apryMeHaTa UCTAKHYT je Ha payyH Cy6jeKTa Koju
BpLIY OJMepaBamwe HHTepeca. Kao To je Beh NoMeHyTO, 3aXTeB 3a yKJathakbe
JINHKA 3aMHTEPEeCOBAHO JIULE Hajpe Tpeba Jja Yy TH KOMIIaHUjU KOja pyKOBOU
WHTEPHET NpeTpa)KMBavyeM. YIIpaBo Cy y TOMe MHOTM ONOHEHTH NpaBa Ha
3a60paB BU/Ie/IM HEIIPUXBAT/bUBO U3MeELITAKEe 3alITUTE Cy6jeKTUBHUX paBa
nojeMHalla U3 HAIJIEXKHOCTH JIP>KaBHUX OpraHa y pyKe NpUBaTHUX KOMIIaHH]ja,
ykasyjyhu fa ce y ToMe Kpuje MOTeHIHjaj 3a 3JI0yIIOTpeby, Kao U NpeBesuKa
Moh y kpenpamy ,koseKkTUBHOr namhemwa“ (Herr, 2015). Mako oBaj apryMeHT
VMa CBOjy TEXXHHY, He Tpeba CMEeTHYTH ca yMa YHbeHUIY [a O/J1yKa IpUBaTHe
KOMIIaHMje 0 IO HEeTOM 3aXTeBY 3a O6pucambe, HA UHUILIMjaTHBY HE3a/0BOJbHE
CTpaHe, oJJiexxe KOHTPOJIU HallUOHAJHUX TeJia (HIp. TOBepeHHKa 3a 3alUTUTY
JIMYHUX 0aTaKa U HallMOHAJTHUX CYJI0Ba), LUTO y U3BECHOj MEPH peslaTUBU3Yje
HEeTrOBY CHAry.

Ynpkoc 6pojHUM KpUTHKAMa, ieJ1yje /ia je IpaBo Ha 6pHcakbe ONPaBJAHO Y CAYYajy
Jla ce paii 0 HAPO4YMTO OCEeT/bMBUM NOJaLMa JIMLA KOja HeMajy [IPeNo3HaT/bUBY
YJIOTY Y jaBHOM >KUBOTY (HIIp. T0AAaTaKa 0 3/ipaBCTBEHOM CTakby, BEPOUCIIOBECTH,
WHTHUMHOM KHUBOTY, YUHEHUIIH /1 je JIULEe 6UJI0 )KPTBA KPUBHUYHOT JieJia Oy T
JleJla TPOTUB MOJIHE CJ1060/ie U ¢J1.).>> OCHUM TOTa, aKO MPaBo Koje je npuiaroheHo
aHaJIOTHOM J100y, MO03Haje MeXaHU3Me 3a ,[I0NpaB/bame” CJAMKe NojeJUHLa Y

22 Hawuwme, 'yri je 1o caja 3anpyMHO NPEKO TPU MHUJIMOHA 3aXTEBA, JI0K je 0/ lbUX
ycBojeno HewTo Buie o 800.000: https://transparencyreport.google.com/eu-privacy/
overview?hl=en16.7.2019,.31. jyn 2019.

23 Bupg. 4. 16 33I1J1.
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JPYLITBY, MONYT NpaBa Ha pexabUaMTalUjy paHUjuX ocyheHHKa UM paBa
noKajarba ayTopa?, JoruuHo 61 GUJIO Jia YIOPEJUBH MEXaHU3MHU MOCTOje U Y
BUPTYEJIHOM OKpYy:kKemy. Ho, onicer npaBa Ha 6pucamwe y JUrUTAJTHOM CBETY
He Tpeba OrpaHUYHUTHU Ha CJly4yajeBe y KojuMa NOCTOoje yIopeJuBU MeXaHU3MU
3alUTUTE y aHAJIOTHUM yCJOBUMA, HEro ra Tpeba caobpasuTH NPaKTUYHO
HeOorpaHUYeHO] MEMOPHjU UHTepPHeTa. 360r Tora, noJ ogpeheHUM ycioBUMa,
Tpeba 103BOJIMTU U OpUCakbe NoJaTaKa Koju O Y ,,HeUTUTAJTHUM" YCIOBHUMA,
MPOTEKOM BpeMeHa, OWJIM MpenyuTeHu 3a6opasy. To, MehyTumM, He 3HA4H Ja
IpaBo Ha 6pucame Tpeba oJako J03BoaUTU. OHO Tpeba Ja ycjaeAu caMo ako
pe3yJiTaT o/jMepaBakba CyKo6/beHUX HHTepeca HeIBOCMUCJIEHO FOBOPHU ¥ TPHUJIOT
npede noTpebe 3a 3alITUTOM NIPUBATHUX UHTepeca MojeJUHIIA Y OJHOCY Ha
HMHTepece jaBHOCTH 32 MPUCTYT oApeheHoM oaTKy.

4.IlpaBo Ha 6pucame NoJaTaKa o JUYHOCTH
npema wi. 17 IIIIP u yJ1. 30 33111

[TopeheweM npaBa Ha 3a6opaB K3 Google ipecy/ie, C jeiHe, ¥ IpaBa Ha bpurcame
(mpaBa Ha 3a6opaB) u3 4. 17 T/ITIP, c npyre cTpaHe, 1A ce 3aK/bYyYUTHU A
dopmynanujaosor npasaus [INIP faseko npeMaliiyje 3Hauemwe Koje My je U3BBOPHO
npunucao CIIEY (Voigt, von dem Bussche, 2018: 209). To je pa3yMJ/bUBO aKo ce y3Me
y 003up Aa je y Google npecyau CIIEY 3ay3eo cTaB caMmo MOBO/[OM IOCTYITHOCTH
JIMYHUX [I0/IaTaKa Iy TEM HHTEPHET IpeTpakuBaya (a He M MHTepPHEeTA YOIIIITE),
Y TO OH/Ia Ka/ia ce IpeTpara BpLIY IpeMa UMeHY U Ipe3rMeHy o peheHor juna.
3apassuky of tora, 4. 17 TIIIP roBopu o 6pucarey nodamaka o AuyHOCMU — IpU
yeMy ce NoJ, 6prcameM MUCJIM Ha YK/Iakbake 10[aTaka, a He CaMo Ha YKJ/Iakbakbe
JIMHKOBA Koju ynyhyjy Ha oipeheHu oJjaTak, ¥ TO 0/ CTPaHe CBUX PyKoBaJiala,*
a He caMo O/l CTpaHe KOMIIaHHja Koje BoJle MHTEPHET IpeTpakuBaye.

24 Buj. 4yi. 72 3aKoHa 0 ayTOPCKOM M CPOJHUM NpaBuMa, ,Cayx6enu riacHuk PCY 6p.
104/2009,99/2011,119/2012, 29/2016 (Onsiyka YcTaBHOT CyZa).

25 Ilpema uu. 4 cT. 1, Tauka 3) u 8) 33I1JI, pykoBaJsiar, je PU3UYKO UJIW MPABHO JHUIIE,
OZTHOCHO OpraH BJIaCTH KOjU CaMOCTaJIHO WUJIM 3ajeJHO ca Apyruma oapebyje cBpxy u
Ha4uMH 06pajie, 10K ce o/ 06paZioM NMoApasyMeBa CBaKa pajirba UM CKYT PajiibU Koje ce
Bplie ayTOMATU30BaAHO UJIM HEAYTOMATH30BAHO Ca NogaHMa O JIMYHOCTH UJIU (b UXOBUM
CKYINOBHMa, Kao IITO Cy NPUKYIJ/bakbe, Oeiekerhe, pa3BpCcTaBabe, IPymnucame, 0JJHOCHO
CTPYKTYpHCabe, IoOXpambrBalbe, Y1000 /baBatbe UJIH Mebhalbe, OTKPUBAhe, YBUJ, YIIOTpeOa,
OTKpHBalke NIPEHOCOM, OAHOCHO AOCTABJ/bakbEeM, YMHOXABakhe, IIUpEeHEe UJIHN Ha JPYyTH
Ha4YWH YUbebe JOCTYIIHHUM, ynopehI/IBaI-be, OrpaHu4aBame, 6pncal~be WJIM YHULITaBambe.
26 Haxko moMmaluaj oBOr MpaBa HUje orpaHUyYeH Ha PYKOBaolle Koju o6pahyjy indyHe nojaTke
Y MHTEpHEeT OKpYKekwy, UMajyhu y BUAY y/I0TY KOjy UHTEepHET UMa y CaBpeMeHOM JIpYIITBY,
3a 04eKHUBaATH je Aa he ce HajBehu O6poj 3aXTeBa ynpaBo OJHOCHUTH Ha YKJIabakhe JUIHUX
nojiaTaka IoOCTYHUX Ha 0BOj I7106a/IHOj pauyHApPCKOj MPEeXH.
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lllTaBuIle, TpaBO Ha3ab0paB, HAHAYMH HaKoju je popMynucaHoy Googlenpecyay,
HUje U3pu4uTo cagpxaHo y [I'/ITIP. HaBenena kKoHcTaTanuja akTyeusyje
nuTake 0JlHOCa NpaBa Ha 3abopaB U3 Google npecye U UCTOUMEHOT NpaBa
u3 [AI1P. Haume, HakoH cTynamwa Ha cHary [JIIIP Huje npectana moryhHocT
yKJlakaka JUHKOBA U3 pe3yJsTaTa npeTpare MHTepHeT NMpeTpa)kuBaya y
CKJIaZy ca ycjaoBuMa npjeBubenum y Google npecyau. HanpoTus, nojesuHmy
CToje iBe MOTYNHOCTHU Ha pacloJiaramy: UJju Jla 3axXTeBa YKJambame JUHKa U3
HWHJleKca IpeTpare oApeheHOr HHTEepPHeT NpeTpaKuBaya pemMa ycJ0BUMa U3
Google npecyze, uau ia pyKkoBaolLy Yy TH 3aXTeB 3a 6pucakbe caMor oaTKa
y ckJagy ca ycaosuma u3 [ITIP. Y Be3u ca 0BUM MOXKe OUTHU CIIOPHO Jja JIU OBY
MoryhHocT usbopa Tpeba J03BOJIUTH U JTULIMMA ca TPe6HUBaIULITEM, OJHOCHO
6opaBuiuTeM y Cpbujy, OJHOCHO Jia JIM Ce U OHA MOT'y N03BaTH Ha MPaBo Koje
je dopmynaucaHo y Google npecyau. Uako Cp6uja Huje ynanuua EY, u nako
Ce IpaBO Ha yKJlawbake JIMHKOBA U3 pe3yJiTaTa IpeTpare NyTeM UHTEPHET
npeTpa)kuBaya He CloMUbe u3puuuto y 33I1J1, 3ak/pyuuBameM argumentum
a maiore ad minus 64 ce MOIJIO NJIeJUpaTH 3a AONyLTeHOCT u3bopa. Haume,
aKo je moj ycsaoBuMa u3 4. 3, cT. 4 33[1JI?” Mmoryhe 3axTeBaTH GpUCakbe IUUHUX
noJlaTaka oJ, MUHOCTPaHUX pyKoBaJjala, TUM Iipe 6U Tpebaso JO03BOJUTH U
JIeMUHYTUB OBOT IIpaBa Koje ce caCTOojU y YKJamamwy JMHKa Koju ynyhyje Ha
Taj MojaTak.

Y HacTojawy Zja ce MOCTUTHe CBEOOYXBaTHO Opucawe nojgaTtaka, [P uzge u
Kopak fasbe. Y 4. 17, ct. 2 TATIP (ua. 30, cT. 3 33[1J1)* npenBubena je o6aBe3a
pYKOBaoIla Koju je jaBHO 06jaBHO NoJaTKe O JIMYHOCTU IOBOJOM KOjHUX je
MO/ HET 3aXTeB 3a OpUcambe, 1a IpeJy3Me CBe pa3yMHe Mepe Kako 64 06aBeCTHO
ocTaJle PyKOBaolle THX MoJjaTaka O TOMe /ia je MOJHET 3aXTeB 3a OpHUcame
CBUX HbUXOBHUX KOIHja U CBUX yyhuBaka Ha kUX. YIPaBO 0Baj CTAaB JJOHOCU
CYLITUHCKY IPOMEHY y 0JJHOCY Ha paHHUjy GopMyJialijy npaBa Ha bpucame, 360r
yeray kbeMy MHOTH ay TOPU BU/ie HACTOjakbe 3a CYLITUHCKO OCTBAapUBakbe IpaBa
Ha 3a6opas (Efler, Kramer, von Lewinski, 2018: Abschnitt 3, Art. 17, Rn. 7).%

27 33IlJI ce ,npuMemyje Ha 06pajsy nojaTaka o JMYHOCTH JIMLA Ha KOje ce MoAarnu
OJJHOCE KOje MMa pe6UBaMLITe, OAHOCHO GOpaBUIITe HA TepUTOpHUjU Peny6iinke Cpbuje
0/l CTpaHe pyKOBaola, 0JHOCHO o6pahrBaya Koju HeMa CeJUIITe, OJHOCHO TPeGUBaIUIITE
WM GopaBUILITe HAa TepuTopHuju Penybinke Cp6uje, ako cy pajme o6pajie BesaHe 3a: 1)
HOHYy poGe, 0AHOCHO YCJIyTe JUIY Ha Koje ce MoJaLM 0OJHOCe Ha TEPUTOPHjU PenyGnke
Cpbuje, 6e3 063upa /1a M ce 01 TOT JinIla 3axTeBa Iylahame HakHa/ie 32 OBY poOy, 0JHOCHO
ycayry; 2) npaherwe ak THBHOCTH JIMLIA Ha KOje Ce II0Aal 0HOCe, aKO Ce aKTHBHOCTH BpLIe
Ha TepuTopuju Peny6nke Cp6uje.”

28 CuinyHa o6aBesa cajipkana je y 4. 19 I'ZINP u ya. 33 33I1J1.

29 Y e/leKTPOHCKO] Bep3Hju KOMEHTapa HUje 03Ha4YeH 6poj CTpaHHUIle.
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Y Be3u ca ocTBapUBameM IIpaBa Ha OpUcame [ojaTaka 0 IMYHOCTH, IOCTaBJba
ce HEKOJIMKO MU Tamwa: 1) o1 KojuM ycJ0BUMaA Ce OBO PABO MOXe OCTBAPUTH;
2) y KojuM oKoJIHOCTHMA he pykoBaJial, Mohu Jja o/i0Mje 3aXTeB 3a bpUcambe
moJilaTaka o JIMYHOCTH; 3) Ha YUjy MHULUjaTUBY Tpeba Ja ycaeau 6pucame
no/laTaka 0 JIMYHOCTH, U KOHAYHO, 4) KoMe (1 ¥ K0joj BpcTH nocTynka) he sune
0 YMjUM ce nojauuMa paju Mohu Jia ce 06paTH ako cMaTpa Jja My je OBO [IPaBo
noBpeheno.?’

C 063upom Ha To Ja je y 4. 30 33[1J], y3 MUHUMaJIHE pa3JjuKe, Ipey3eTa
caapxuHa yia. 17 TAIP, y HacTaBky pajga he ce, paau jakuer npahema,
HaBOJIUTH caMo oZiroBapajyhu 4saHoBu u ctaBoBu 33I1J1.

4.1. Cayuajesu y Kojuma ce modice ocmeapumu npaso Ha
6pucarwe nodamaka o AudHocmu - 4. 30, cm. 2 33111

Ja 6u ycaenuiio 6prcame nojaTtaka o JIMYHOCTH NOTPEOHO je Ja oTnajHe
MpaBHU OCHOB 10 KOMe pykoBaJal, oopabyje Tybe auyHe nojgatke (4. 12
33I1J1). PykoBanan, MehyTuM, Huje AykaH Ja NPUCTYNU 6pucamy Tyhux
JIMYHUX N10/JaTaKa yKOJIMKO OTHA/IHE je/jlaH 0J] BUIlle 0CHOBA KOju 06paay Tyhux
no/iaTaka YMHe J03BO/bEHOM ¥ KOHKPETHOM CJIy4ajy.

[lof yc/i0BOM /1a HUje UCIYHEH HUjelaH 0/ U3y3eTakKa oJf IpaBa Ha Gpucame,
3axXTeB 3a Opucatbe he GUTH YCBOjeH y jeiHOM o/1 cyiesiehux caydajeBa:

1) Ako ,lojanu o JUYHOCTH BHUIIE HUCY HEONXOJHH 32 OCTBApPUBakbe CBPXe
360r Koje Cy NPUKYIIJbeHU UJU Ha APYTU HAaYUH obpabuBanu.” OBaj pasJior
OpHcarma JUPEKTHO IPOUCTHYE U3 HAYe/1d 02paHuyerbay 00HOCY Ha capXy obpade,
npeMa KoMe ce 06pa/ia IMYHUX NoaTaka MoXe BPpLUIMTH CaMo Y CBpXe Koje Cy
»+KOHKpeTHO oJipeheHe, UBPUUYUTE, ONpaBAaHe U 3aKOHUTe" (4J1. 5, cT. 1, Tauka
2) 33I1J1). Unak, oBo Ha4yeJ10 je peJlaTUBU30BaHO NpeJBHbameM /iBa U3y3eTKa.
Haume, cmaTpahe ce Jja je ynpkoc ocTBapewy NpBOGHUTHE CBpXe 06pa/ie, a/ba
obpajia fonylLITeHA aKo ce ,BpLIM Y CBPXe apXUBUpaka y jaBHOM UHTepecy, y
CBpXe HAYYHOT UJIM UCTOPUjCKOT UCTPA’KUBAKA, KA0 U Y CTATUCTUYKeE CBpXe”
(4. 6, cT. 1 33I1J1). Ocum Tora, u3y3eTak o/ IpaBuJa Jia je obpajia noJaTaka
Be3aHa CBPXOM 360T KOje Cy OHHM IPBOGHUTHO NPUKYIJbEHH, jaBJba C€ U CJIyYaj T3B.
koMmnaTubusHe cBpxe (Efier, Kramer, von Lewinski, 2018: Abschnitt 3, Art. 17,
Rn. 12, 13). HauMe, aKo ce MCIIOCTABH Jla pyKoBaJiall MMa HHTepecC Zia HaCTaBH ca
obpasioM oflaTakay CBpXy Koja je pa3JInunTa 0/ CBpXe 360T KOje Cy OHU U3BOPHO
NPUKYIJbEHH, a [1a 32 TO HEMA OCHOB y 3aKOHY HUTH ¥ IPUCTAHKY JIMIA O YHjUM
je mojanyMa pey, nNpoleHa JONyLITEeHOCTH Aasbe obpaje nojaTaka 3aBucuhe

30 360r orpaHHYeHOCTH MPOCTOPA, Y paAy he 6UTH moHyheHU OATOBOPHU HA NMPBE TPHU
rpyrne nuTama.
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O/l KpUTEpPHjyMa Kao IITO CY CPOJHOCT IPBOOUTHE M HAKHA/JHO HacTaJle CBpXe
o6pajie, OKOJIHOCTH Y KOjUMa Cy peJieBaHTHU NoJalU NPUKYII/bEHHU, HbHUX0OBE
npupoje, nocaeuua Koje faba obpaja Moxe NPpOy3pOKOBATH JIUILLY O YUjUM
ce nojlalMMa pa/i1, IpuMeHe Mepa 3alITUTe MONy T nceyAoHuMu3anuje’! u gp.
(4. 6, cT. 2 33I1J1). ¥ TUM cay4yajeBUMa pyKoBaJial, caM Tpeba a oAMepH OBe
WHTepece, IPU YeMY CHOCH U OJATOBOPHOCT 3a CONICTBEHY IPOLIEHY.

2) Axo je nulLe 003BaJIo CBOj MPHUCTaHAK, a He MOCTOjU JJPYyTy NPaBHU OCHOB
3a 06paay. Omo3uB NpHUCTaHKa Ce MOXKe 1aTH Y CBAKOM TPEHYTKY, IPU UeMy Ta
MoryhHoOCT Mopa 6UTH IIpeJjoueHa JIMLY 0 YHjUM ce ToJalMa paJi, ¥ To Ipe
JlaBakba MPUCTAHKa. 32 ONI03UB IPUCTAaHKa HUje npeABuheHa noce6Ha dpopMa,
npu dyemy 33I1JI U3pu4YKTO NMpONUCYje Ja ONO3KMBake NPUCTAaHKA Mopa OUTH
noJjjelHaKo jeJHOCTaBHO Kao U JaBambe npuctaHka. Onosus Jesyje ex nunc
(4s1. 15 33I1J1). Unak, ono3uB NPUCTAHKA He 3HAYU HY>KHO U NIpeCcTaHakK Aabe
ob6pajie moJaTaka, jep pykoBaJial MoKe /la HaCTaBH ca 06paJioM ako JjoKaxe
Jla IOCTOjU APYTHU pasJior Koju Aasby 06pajy mnojaTaka YMHU JONYILITEHOM.
Jla 6u omo3uB NpUCTaHKA Z0BeO 0 bpucama nojaTaka, HoTpebHo je Aa je y
TOM CMUCJY UBPUYUTO yNyheH 3axTeB pyKoOBaolly, C 063MPOM Ha TO JjJa Y OBOM
cJly4ajy JIMle 0 YMjUM ce moJaluMa paJii yMecTo Opucama MoxXe Jja 3aXTeBa
Y orpaHUYele ynoTpebe nogartaka (4. 31, ct. 1, tay. 2 33I1J1) (Taeger, Gabel:
2019, 452, Rn. 38, ca ja/buM ynyhuBameM).

3) ¥V cay4yajy nofHoIIekha MPpUroBopa Ha 06pajy mojaTaka. Y oBOM cCJydajy
Tpeba pa3JIMKOBATH JBe BapujaHTe. [IpBa je kaja ce NpUroBop 0JHOCHU Ha
o6pajy nojaTaka Koja ce BpPIIH y [1MJ/by 06aB/bakba 0CI0BA Y jaABHOM UHTEPECY,
paZiu U3Bpllewka 3aKOHOM NPONUCAHUX OBJallhema pyKoBaola UM je OHa
HEOMNXO0/lHAa Y LUJbY OCTBapUBaka IETUTUMHUX UHTEpeca pyKoBaoLa uiu tpehe
ctpaHe (41.12, cT. 1, Ta4. 5 u 6 33I1J1). Tapa je pykoBaJial, 1o IpUTrOBOPY AYKaH
Jla o6pulile IMYHE TOATKe MOJHOCKOLIA, 0CUM aKo I0KaXe /1a pa3J/io3u 3a 1a/bOM
06paZioM IpeTexXy HaJl JeTMTUMHUM MHTepecHMa, NpaBUMa U cjaobogama
MO HOCHOIA 3aXTeBa, UJIM aKO JJOKaXe Jia je la/ba 06paia HEOMX0/AHA ¥ Be3U
ca IO/ HOILEemkeM, OCTBAapHUBabeM UJIH 0A0paHOM NpaBHOT 3axTeBa (4. 37, CT.
1 33I1J1). /lpyra BapujaHTa IOCTOjU aKO ce JIMYHHU NoJanu o6pahyjy y cBpxy
JUpPEeKTHOT orjallaBamwa. Taja fiesyje fa 1o U3jaB/beHOM IPUT0BOpPY Gprcame
nojlaTaka Mopa Jia ycjaeu, OfHOCHO y TOM CJ1y4ajy pyKoBaJial HeMa MOTyhHOCT
Jla IoKa3yje I0CTOjamke HHTepeca KOjU IpeTeXXy HaJy MUHTepecruMa II0HOCHOoLa
3axTeBa (4. 37, cT. 2 33I1J1 ) (EfRer, Kramer, von Lewinski, 2018: Abschnitt 3,
Art. 17, Rn. 25). Mako 61 0BaKBO TyMayeme yCJeAu10 Ha OCHOBY 4J. 30, CT. 2,
Tad. 3, 6) 33I1JI, cnopHo je fa iu 6pUcame JUYHUX [T0JaTaKa 3aucTa Mopa Jia

31 Ilon nmceymoHUMH3AIMjOM Ce NOApa3yMeBa ,00pajia Ha HAYUH Koju oHeMoryhaBa
NpUNKUCUBakh € 0laTaKa 0 IMYHOCTH o/ipeheHoM Jin1y 6e3 Kopuiiherwa J0AaTHUX oJaTaKa”
(4. 4, cT. 1, Tau. 6 33I1J1).
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ycJjenu 6e3 063upa Ha eBeHTYyaJIHO IOCTOjame Apyre cBpxe obpaje. Haume,
u3 4. 37, ct. 3 33[1J1*%, fenyje Aa HAKOH M3jaBJbeHOT MPUTOBOpA HA 06paay
nojilaTaka o JJMYHOCTHU 3a NOTpebe JUPEKTHOr OrJalllaBaka, NoAalny Mory u
JlaJbe 1a ce o6pabyjy y aApyre cBpxe. 360r Tora geayje aa 4. 30, cT. 2, Tad. 3,
6) 33I1JI Tpe6a TymMayuTH y Be3u ca 4. 37, cT. 3 33[1J], Ha OCHOBY 4yera ce MOXxe
M3BeCTHU 3aKJbyYaK /|a IPaBo Ha OpHcame, 6e3 o[MepaBamba JPyTUX UHTepeca,
Tpeba Aa ycae 1 caMo OHJa Kaia cy oJjaliy IpUKYIIJbeHU U MHavye obpahuBaHu
HCKJ/bYUYUBO y CBPXe JUPEKTHOT oriamaBama (Taeger, Gabel: 2019, 455, Rn. 55,
56, ca fa/puM ynyhruBameMm).

4) Ako cy JIUYHU ToAAl M G6UJIM He3aKOHUTO obpabuBaHu. OBJe je ped o
cBeoOyXBaTHOM OCHOBY KOjU CyICyMHpa NPeTX0JHO HaBeJieHe pas3Jiore 3a
Opucatbe, aJli je BepoBaTHO NpeJiBrbheHa ca [u/beM Jja 06yXBaTH eBEHTYaJHO
Jipyre ciay4ajeBe He3aKOHUTe 06paje (HIp. ako pyKoBaJiall HacTaBu Aa obpahyje
Tybhe JIMYHe NoaTKe YIPKOC TOME IITO My OHH BUIlIE HUCY HEONIXOAHU pajiU
M3BpLIeHa yroBopa Koje je 3aK/by 410 ca JIMLeM Ha Koje ce TH IoAaL U Of4HOoce,
WJIM YIIPKOC TOME IITO oAl Y BULIE HUCY HEOTIXOJAHU paJy 3alUTUTE XKUBOTHO
Ba)KHUX HHTEepeca JIMIia Ha Koje Ce MOo/Jally OJJHOCE UJIU APYTror GU3UYKOT NI,
Kao Uy IPYyTUM cJy4dajeBUMa Koju 61 6Uu npoTUBHU 4. 12 3311J1 koju ypebyje
3aKOHUTOCT 0b6pajie, MM Hayesuma obpaze u3 4j. 5 33[1J], nonyT Hadesa
TpPaHCNApeHTHOCTH, MUHUMHU3allMje, TAYHOCTH U Ap.).* [lojamMm He3aKOHHUTE
ob6paje, MehyTUM, HUje orpaHuydeH Ha noBpee 33I1J], Hero o6yxBaTa U OBpeje
eBEeHTYaJIHO IPYTUX 3aKOHa KojuMa ce ypebhyje o6pasa TMYHUX NoAaTaKa.

5) AKo je BUXOBO OpUCabe HYKHO pajJii U3BpIlIeHha 3aKOHCKUX o6aBe3a
pykoBaoua. [I[puMepa paz, 3akoH o afBoKaTypH y 4. 8034 mpomnucyje o6aBe3y
a/IBOKATCKe KOMope Zia 06pulile oJaTakK 0 U3peyeHoj AUCIUIIIMHCKOj MEPU aKO
y IPONKUCAaHOM POKY HAKOH KOHAYHOCTH OJ|JIyKe JUCLUILJIMHCKOT CyZa aJiBOKaT
He YYUHU HOBY NOBpEAY AYXKHOCTHU U yTIJjeda afBokarta. [pyru npumep 3a
Opucame nojaTaka ex lege cazpxkat je y 4. 98 KpuBuuyHor 3akoHuka Peny6sirike
Cp6uje u TU4e ce 3aKOHCKe pexabuanuTaluje.

6) AKo Cy mojjanu o JUYHOCTH NPUKYII/bEHH ¥ Be3u ca KopuliheweM yciayra
HHpOpPMALMOHOT JPYILITBA, a MPUCTAaHAK Ha ob6pajy mojaTaka je [aJjio
MaJIoJIETHO JIMIIe Koje je HaBpIuuao 15 roguHa,® npu yeMmy ce 0BO MpaBo

32 ,Ako suIe Ha Koje ce nmojalld oJjHOCe NoJHece IPUTrOBOp Ha o6pajly 3a nmoTpebe
JIUPEKTHOT OTrJIalllaBama, MoJaLH 0 JMYHOCTH He Mozgy ce dasbe obpahusamuy makse capxe”
(Harsacak aytopa).

33 0O 3akoHuTOCTH 06paje roBope 4. 12, 13 u 14 33I1JL.
34 ,Cnyx6enu rmacHuk PCY 6p. 31/2011, 24/2012.

35 Buj.us. 16 33I1J1. Y nor/iey y3pacTa ieTeTa Koje MOXKe CaMOCTaJIHO /1 14 CarJIacHOCT
y norjeay kopuuihema ycayra nHopManuoHor aApymTtsa, [ITIP ocTtaB/pa gpkaBaMa
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MOKe BPIIMTH U HAKOH CTUIaka nyHoJseTcTBa (Voigt,von dem Bussche, 2018:
211). C 063upoM Ha TO Zja cCe y OBOM OCHOBY U3pUUHUTO yrnyhyje Ha 4. 16, CT.
1 33I1JI, y npakcu Moxe 6UTH CIIOpPHO Aa Jjik he nmpaBo Ha 6pucame Mohu a
3axTeBa U JiMLe y cayd4ajy u3 4. 16 cT. 2 33I1JI - Tj. oHja Kaja je caryiacHOCT
y Be3u ca KopullheweM yciyra ntHGOpMalMOHOT ApYIITBa 3a JeTe MJabe of
15 rogvHa a0 poArTeE b KOjU BPIIM POAUTE/bCKO IPABO UJIH APYTU 3aKOHCKU
3acTynHuK.*® L{usb oBe ofpesle je Aa ce MLy KOje je MPUCTaHAK 3a 06paay
nojlaTaka AaJjio Kao JeTe, Tj. y y3pacTy y KOMe HHje y NIOTIYHOCTH MOIJIO
O6UTH CBECHO CBUX IIOCJIe/JM1]a CBOT IPUCTaHKa, oMoryhu fia 3axTeBa 6pucame
JIMYHUX NI0ZlaTaKa, ¥ TO HE3aBHUCHO OJ] TOra Jia JIU Ce y 04YMMa NPaBHOT opeTKa
U Jasbe cMarpa getetoM.’” UMajyhu HaBeZieHO y BUAY, Aieyje a 61 0BO ITPaBo
Tpebasi0o oMOTYhHUTH YaK M y CJIy4ajy Ja je carJlacHOCT Ha 06pajy rojjaTaka 3a
aune mMiaabe of 15 roguHa fao poAuTesb WU APYTH 3aKOHCKHU 3aCTYIHUK, €
063UpOM Ha TO Jla HUje UCK/byueHa MoryhHocT fa he, kajja ogpacTe, 1uLe UMaTH
Jlpyrauuju cTaB MOBOJOM pPaHUje JaTe calJlaCHOCTH, U J1a Ce U3 Te KUBOTHeE
nepcrneKTUBE MO /Ja Hehe CJI0KUTH ca 0j1YKOM KOjy je CBOjeBpEMEHO Y Fher0BO
MMe JJOHEeO HeroB 3aKOHCKU 3aCTYNHUK. Y nopehemy ca ciydajeM kaja 6pucame
nmojaTaka Tpeba Jja ycaenu 360r nossadewa npuctanka (4. 30, cT. 2, Tad.
2), Aesyje Aa 'y OJHOCY Ha MaJloJIeTHUKA pyKoBaJiall He MOXe Jla HacTaBU ca
06pa/ioM BeroBUX NojaTaka pejouyaBambeM APYTror 0CHOBA 33 06pajy Koju
npeTexe HaJ JETUHTUMHUM UHTepecuMa nojgHocuona saxtena (Efder, Kramer,
von Lewinski, 2018: Abschnitt 3, Art. 17, Rn. 36).

Kao mTo ce U3 U3/0KeHOr MOXe 3aKJ/by4YUTH, pas3Jso3u 3a bpucame Cy
peJslaTHBU30BaHU TUME ILITO je Y3 TOTOBO CBAKH OJ] lbUX peiBuheHa MoryhHoCT
oAcTynamwa. OcuM Tora, pasyMeBame pasJora3a 6pucame je 0TeKaHo 6pOjHUM
ynyhuBawUuMa Ha oApeabe U3 APYyrux YJIaHOBA, Y KOjUMa Ce HEPETKO Jla/be
npeynyhyje Ha npuMeHy ojpesaba caApKaHUX y APYTUM 4JaHOBUMA.

4.2. O6ase3a o6asewmasar-a ocma.Jiux pykoga/1ayd 0 nooHemom
3axmeasy 3a 6pucare nodamaka o AudHocmu - 4. 30, cm. 3 33111

HepeTKo ce fienaBa /ia ce o/iaiiy Koju cy 06jaB/beHU Ha HEKOM CajTy Ipey3uMajy,
YUHe JAOCTYIHUM, JUHKYjY UJIHU Ha JpyTrU HA4uMH obpabhyjyon cTpaHe Apyrux
pykoBaJana. 360r Tora Huje UCK/by4yeHa MoryhHocT fa he onpehenu nogarak

YyJjaHuIlaMa MoryhHocT Aa Ty rpaHuny nocrase usMmeby 13. u 16. roguse. Ilog ycayrama
MHPOPMAIMOHOT JIPYIITBA Ce, Y CKJIaAy ca 4. 4, cT. 1, Tauka 23 33I1J], mogpa3ymMeBa ,cBaka
ycJsyra Koja ce yobuyajeHo Npy»ka y3 HaKHa/y, Ha la/bUHY, €JIeKTPOHCKHUM CpeJiICTBUMaA Ha
3axXTeB IpUMaona ycayra“.

36 Y pepaknuju oBor 4saHa 33[1J] je BepoBaTHO yuHbeHa OMAIKa, C 063MPOM Ha TO Jla Cy
y ynopenusoM 4. 8, cT. 1 I/INIP o6jesumenu ctaBoBu 1 u 2 4. 16 33I1J1.

37 Bupg. Tauky 65 yBogHOT 06pa3sioxewa [IIIP.
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Y Jjla/be OUTH JOCTYIaH Ha UHTEPHETY YIIPKOC TOMe LITO je 06pHCaH ca cajTa Ha
KOMe je NpBOOGUTHO 610 06jaBJbeH. To je 610 pasJior 36or kor je y [IITP 3HayajHO
NpOLIMPEH JJOMeT NIpaBa Ha 6pucamwe. HaBesieHO je MOCTUTHYTO yBohewmeM
obaBe3e pyKOBaoLia Koju je jaBHO 06jaBUO JIMUHE [T0JaTKe ja 06aBeCTHU OCTajle
pykoBaolie (He U o6pahuBave’®) koju Bpille BLUXOBY 06pajly 0 TOMe Ja je y3
3axTeB 3a 6pucambe NOoJATKA MOJAHET U 3aXTeB 3a OpUCAbe CBUX HETOBUX
Konwuja u ynyhuBama Ha lera, 0/lJHOCHO CBUX eJIEKTPOHCKUX Be3a [IpeMa beMy.
MebyTum, na 6u 3a pykoBaolja Koju je jaBHO 06jaBHO MOJATKe O JIUYHOCTH
HacTynuJa obaBe3a obaBelITaBamka Apyrux pyKoBaola Koju Te UCTe oJaTKe
06pabyjy, moTpebHO je 1a je npeTxXoAHO yTBpheHa OCHOBAHOCT 3axXTeBa 3a
Opucame JMYHUX I0aTaKa y 0lHOCY Ha KOHKpeTHor pykoBaoua (Efier, Kramer,
von Lewinski, 2018: Abschnitt 3, Art. 17,Rn. 51).

Y Be3u ca 0BOM 06aBe30M CIIOPHO je Kako Tpeba TYMauyUTHU CUHTArMy ,jaBHo
o6jaBuO“. Y mojefMHUM KOMeHTapuMa ce ynyhyje Ha Moryhy npumeHy
JedrHULIMje U3 3aKOHA KOjUM ce ypehyje o6JiacT ayTOpCKOr npasa. Y ToM
cJy4ajy 64 ce y HalleM NpaBy MOIVIO Y3€TH Ja je pyKoBaJial, jaBHO 06jaBUO
HEKHM MoJaTakK ako ra je ,y4yMHHO AOCTYNHUM BeheM 6pojy JiMLa Koja HUCY
MehycoOHO moBe3aHa poAOGUHCKUM UJIH JPYTUM IMYHUM Be3aMa“.?* OcuM Tora,
CIIOPHO je Jia JIY Ce U3pas ,jaBHO 06jaBUO" 0JHOCHU caMO Ha 06jaBe mnmojgaTaka Ha
MHTEPHEeTY WJIU U Ha IpyTrUM MeJIUjuMa 3a caoniuTaBamwe nHpopmanuja (Efier,
Kramer, von Lewinski, 2018: Abschnitt 3, Art. 17, Rn. 49).

Y cBakoM cJiy4ajy, o6aBe3a o6aBeliTaBawka HUje alcoJyTHA, Tj. pyKoBaJalj
KOjH je jaBHO 06jaBHO NoJjaTKe 0 TUYHOCTU MO3Ke Jia ce 0cJ1060/11 0OBe o6aBe3e
aKo 6M [0Ka3ao Jia je ’eHO U3BPIlemhe CKOMYaHo ca MepaMa Koje OH HHje y
MoryhHoCTH Jja npejy3Me uMajyhu y BUAY npenpeke TeXHUYKe, TEXHOJIOIMIKe
unu uHaHcHjcke npupoge. C 063MpoM Ha TO [jla HEMa CBaKU PyKoBaJal, Ha
pacnoJsiaramwy ucTa GUHaHCHjcKa CpeiCTBA, HUTH UCTH 6pOj 3alI0CIeHUX, CTaB
0 TOMe KakKo Tpeba CXBaTUTHU CUHTArMy ,lipe/ly3uMame CBUX pa3yMHUX Mepa“
neHuhe ce 3a cBaKor aZipecara oBe o6aBe3e 1oce6HO, HA OCHOBY KOMOHHaIWje
Cyb6jeKTHBHHUX U 06jeKTUBHUX KpuTepujyMa (Efer, Kramer, von Lewinski, 2018:
Abschnitt 3, Art. 17, Rn. 54).

Ratio oBe ojipeibe ce orJiesia y pactepehetby Jiniia 0 YUjUM Ce MoAanuma paau
Ha Taj Ha4MH LUITO OHO He 6M MOpaJio CBAKOM I10jeIUHAYHOM PYKOBaoLy Ja
ynyhyje 3axTeB 3a 6pucame CBOjUX IOZaTaKa, HEro je IOBOJbHO /1a ra YOy TH
PYKOBaoIy KOjH je Taj NoAaTaK jaBHO 06jaBHO, KOjU IOTOM 3aXTEB 3a 6pucambe

38 Oo6pabuBaum cy auna koja o6pabhyje mojaTke Ha OCHOBY yroBopa ca pyKOBaoIleM y
HeroBo ume (BuJ. 4. 4, cT. 1, Tad. 9 y Be3u ca 4. 45 33I1J1).

39 Buj. ui. 7, cT. 2 3aKOHA 0 Ay TOPCKOM M CPOJHUM NpaBuMa, ,Cayk6eHu riaacHuk PCY,
6p. 104/2009,99/2011, 119/2012, 29/2016 (Oanyka YcTaBHOT cyAa).
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CBUX KOIHMja OBUX NI0/laTaKa UM ynyhuBamwa Ha bUX Tpeba a npocsie/id 0CTaaIuM
pykoBaonuma. To, MehyTHM, He 3HAUH Jja pyKoBaJal, koMe 6yze npocyieheH
0Baj 3aXTeB ayTOMATCKM MMa ob6aBe3y Ja IpecTaHe ca Ja/boM 00pajoM
KOHKpeTHOT nojatka. [laiv he Ta o6aBe3a ycaeJUTH UM He 3aBUCH 0/ TOTa /ia
Ji1 06aBellTEHU pyKOBaJlall UMa IpaBHU OCHOB 32 06pa/ly KOHKPETHOT oZlaTKa
iy He (Hornung, Hofmann, 2013: 167; Kubis, 2017: 583), Te o ogMepaBama
nHTepeca koje he y cksaay ca 4. 30 33[1JI cnpoBecTH cBaku pyKoBaJall.
YKoJIMKO 6U ce UCIIOCTABUJIO A ob6aBellTaBamwe NpecTaB/ba NpeKoMepaH
TepeT 32 PyKOBAoIla KOjH je jaBHO 06jaBHO MOAATAK, JHILY Ha KOje Ce MoAaTakK
OJIHOCH IpeocTaje Jja ce ca 3aXTeBOM 3a OpHcakbe JUPEKTHO 0O6paTH CBAKOM
pykoBaony. To je Mmoryhe jep y okBUpy npaBa Ha IPUCTYII NOAALUMA, JIULE OJ
pPyKOBaola MoKe 3aXTeBaTU HHGOPMAI[Hjy O TOMe KOMe CY CBE FberOBU JINYHHU
oAy OTKpUBEHHU (4. 26, cT. 1, Tauka 3 33I1J1).

3a pa3JsMKy oJ; o6aBe3e Gpucama Koja Tpeba aa ycaenu ,6e3 HENOTPeOHOT
ojJlarama‘, 3a UCIybemwe 0b6aBe3e obaBellTaBaba HUje npejBrubheHa 6auxa
BpeMeHCKa OJipeJHHUIIa, C TUM ILITO je pyKoBaJal y o6a cayyaja Ay»KaH Aa
6e3 ojJiarama, a HajkacHuje y poky oz 30 faHa of npujeMa 3aXTeBa, IPYKHU
vHbopMalMje 0 IOCTYyNay [10 IOJAHETOM 3aXTeBY JIMLY O UUjHUM Ce IoaluMa
paju. YKOJIMKO ce [T0OKa)ke HeONXOAHUM, pok of, 30 laHa MOoXKe GUTH POy KeH
3ajou 60 faHa, y3 06aBe3y pyKoBaola ja 0 ToMe 06aBeCTH 0JHOCHOLA 3aXTeBa
y OKBUPY IPBOOUTHOT TPpUJeceTOJHEBHOT poka (4. 21, cT. 3 33I1J1).

4.3. H3y3eyu 00 npasa Ha 6pucarse nodamaka
0 MuyHocmu - u1. 30, cm. 5 33I1LJ1

OcuM oficTynama Koja ce CHIOMUBbY Y3 I0je/IUHE pasJiore 3a 6pucamme (BUA.
ozesmak 4.1.),yuu. 30, ct. 5 33[1JI cy npeaBubeHu pas/io3u 360r KOjUX MpaBo Ha
Opucame oJlaTaka 0 JUYHOCTH MOXKe OUTH CYCIIEH/I0BAHO YIIPKOC MIOCTOjakby
OoCHOBa 3a 6pucawe. OHu ynyhyjy Ha noTpeby oMepaBawba UHTepeca y CBakoM
NojeIUHAYHOM CJ1y4ajy KaKo OU Ce yCIIOCTaBMJIa IpaBUYHA paBHOTEeXa uaMehy
pa3nYUTUX npaBa. Haume, Gpucame nojaTaka o JUYHOCTH Hehe ycieguTu
YIIPKOC MOCTOjakby rope eaboprupaHux pasJiora 3a 6pucame ako je hUX0oBa
JlaJba 06pajia HeoNnxo/jHa paju:

1) ocTBapuBama c060/€e uspakaBawa U UHPopMUCcamwa. Y Be3U ca OBUM
M3y3eTKOM 0/ IpaBa Ha Oprcarbe NOTPEOHO je pa3/IMKOBATH YHbeHUYHE HAaBOle
OJ1 UCTI0J/baBakha CaMOT MUI/bEHA, IITO je HAPOUYUTO TELIKO Yy CUTyalMjaMa Kaja
ce MUIIJbeH€e 6a3Mpa Ha Noanyma o Hekoj inaHocTH (Voigt, von dem Bussche,
2018:212). Y cBakoM cJsyyajy, OCTBapUBakbe IpaBa Ha 6prcame UCKJbYYEHO je
y cay4ajy Kaja ce o6pajia mojaTaka o0 IMYHOCTH BPLIU y CBPXe HOBUHAPCKOT
HCTpa)KMuBawa U ob6jaB/bUBaba MHGOpMaLUja y Meujuma (T3B. MeAUjCcKa
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npusueruja) (Efier, Kramer, vonLewinski, 2018:Abschnitt 3, Art. 17, Rn. 64),
U y CBpXe HAayYHOT, yMETHUYKOT UJIM KIbM)KEBHOT U3pakaBamwa, ako je To y
KOHKPETHOM CJIy4ajy HeONXOAHO y IIUJ/bY 3aLITHUTE CJ000/Ae UCTPAXKUBakha U
nHdopmMucamba (4. 88 33I1J1);

2) moimToBamka 3aKOHCKe 06aBe3e PyKOBaola UJIK paZy U3BPIIekha 0CJI0Ba Y
jaBHOM MHTepecy UJu cayxk6eHux oBJaithewa pykoBaoua. O6aBesa obpaje
JIMYHUX NOoJaTaKa MOKe, MpUMepa pajiv, MPOUCTULIATH U3 3aKOHAa KOjUM
ce ypebyjy pajjHOIpaBHU OHOCH, ONIOpPE3UBakbe, €BUJIEHIIMja NIPUBPEAHUX
JpywrtaBa u ci. (Gola: 2018, 470, Rn. 46). Kpyr noc/ioBa y jaBHOM HHTepecy 360T
KOjHUX Ce MOKe OrPaHUYHUTH NPaBO Ha GpHcame ce MOXKe KOHKPeTU30BaTH V3
nomoh u1. 40 33I1J1. CxoiHO BeMY, /10 OTpaHUY€ea [IpaBa Ha bpucare 61 MOTJI0
Jlohy U3 pasJjiora: HalMOHAJIHe U jaBHe 6e36e/JHOCTH, ClipevyaBama, UcTpare u
OTKPpUBAalka KPUBUYIHHUX leJiad, TObebha YIUHUW/IAlla KDUBUYHUX [leJia, U3BPpLIeHha
KPUBUYHUX CAaHKLUja, U3 BaXXHUX APKaBHUX UM GUHAHCHUjCKUX HHTepeca
Peny6.inke Cpb6uje u Ap.

3) ocTBapuBama MHTEpeca jaBHOT 3AipaBJba. OBaj pasJior he, npuMepa pagu, 6uTu
HCIYHbEeH aKo je 00pajia mojaTaka HEOMX0/iHa y CBPXY IPEBEHTUBHE MeIUIIMHE,
MpoIleHe pajHe CIOCOGHOCTH 3amoCJeHUX, yNpaB/bakba 3/PaBCTBEHUM
cucteMuMa U cJ. (4. 17, cT. 2, Tay. 8 u 9 33I1J1);

4) apxUBUpaba y jaABHOM UHTEPECY, HAYyYHOT UJIK HCTOPUjCKOT UCTPAXKUBaba
WJIN Y CTAaTUCTUYKE CBPXe, C TUM LITO je TaZ,a NIOTPe6HO MCIUTATU IPUMEHbUBOCT
Mepa nonyT MUHUMH3aLHje oJaTaka UK ICeyI0HUMU3aliHje, aKO Ce FhUXOBOM
NpUMeHOM He 61 peMeTuJa 06pajia moJaTakay HaBeJeHe cBpxe (4. 92 33I1J1);

5) nosHoIIE®Ha, OCTBAapUBaka UJHM 06paHe MpaBHOT 3axTeBa (4. 30, cT. 5
33I1J1). CMmucao oBor u3y3eTKa Ce OrJiefia y ClipevyaBamy r'yOUTKA JOKA3HOT
MaTepwujaja of, Kor 61U 3aBUCHO MCXO/J Clopa Koju je Beh y TOKY, OJHOCHO 3a
KOju MOCTOjH BUCOK cTeneH BepoBaTHohe fa he ycienuTy, 6e3 063upa Ha TO
Jla v he ce oH peliaBaTH CYJCKUM UM BaHCcyAckUM nyTeM (Efler, Kramer, von
Lewinski, 2018: Abschnitt 3, Art. 17, Rn. 66). llu/b oBe ozipei6e je 1a ce cnpedyu
3JI0ynoTpeba npaBa Ha 6pucame y CBpXy NpU06Ujama N0BO/bHHU]e 03ULuje
y IOCTYTIKY KOjH je y TOKY WJIK KOju Tek npefctoju (Taeger, Gabel: 2019, 471,
Rn. 124, ca na/bum ynyhuBamwem).

OcuM y HaBeJIeHUM CUTYyalldjaMa, IpaBo Ha Gpucame nojaTaka O JUYHOCTHU
MOKe GUTH CYyCIIeH/J0BaHO U y QyHKIHUjU 06pajie TMYHUX NToJaTaKa y nocebHe
CBpXe 0/l CTpaHe HaJieXKHUX opraHa (4J. 30, cT. 6 33I1JI).

Jlok nocTojarme pasJiora 3a 6pucare Tpeba J1a JJoKaxe MoJHOCUJIall 3aXTEBa,
NOCTOjarbe pasJiora 3a OJCTyName 0J] IpaBa Ha Opucame Tpeba /a JJoKaxe
pyKoBaJall.
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4.4. HHuyuparee 6pucara nodamaka o AUMHOCMuU

Y Be3u ca 6pucamweM ojaTaka o IMYHOCTH, IOTPEOHO je joll pa3jacHUTH U Kajia
he oHO ycs1eJUTH, OHOCHO J1a JIU Ce JIMYH Y Noal Y 6pUILY CaMo Ha 3aXTeB JIMLia
0 YMjUM ce MojalMMa pajy, UM aK kbUX0BO GpuUcambe, M0/ NPETHOCTaBKOM
HCIIyHeHOCTH oZpeheHux ycioBa, Tpeba fa ycae U U Ha MHULMjaTUBY CaMOT
pykoBaora. OHO IITO je HECIIOPHO jecTe Jja ce 3aXTeB 3a 6pucame yBek ynyhyje
pyKoBaolly, a He U o6pahuBauy.

Mako je oAroBOop Ha OBO NMUTak€e 0J, 3Hauyaja 3a MNPOLEeHY OJTOBOPHOCTH
pykoBaona,*’ ymuTHO je Zia JIK OH MOXe GUTH jeJUHCTBEH C 003UPOM Ha TO
Aa 33I1J1 naje noBo/ 3a pa3MuuTa TyMadewa. Haume, nok 4. 30, ct. 2 3311J1
NpOIKCYje /1a je pyKoBaJial ,6€3 HEMOTPEeOHOT o/jIaramba” y»aH J1a o6puIie
JINYHE MoJlaTKe Y HaBeJeHUM CJy4yajeBUMa, ¥ CT. 4 UCTOT 4jlaHa ce HaBOAHU
Jla ,JIvIle Ha Koje ce MOJALU OJHOCe IMIOJJHOCH 3aXTEB 32 OCTBAapUBake paBa
13 cT. 1 oBor 4saHa pykoBaouy“. /lakJje, Ha ocHoBy 4J1. 30, cT. 2 33I1JI 61 ce
MorJio pehu Jja je pykoBaJial [y»KaH Jja 06pulle JUYHe NOJaTKe YUM YTBPAHU
Jla cy ce cTekJu paszso3u u3s 4. 30 33[1J1 (Taeger, Gabel: 2019, 461, Rn. 81,
ca gasbuM ynyhusaweM; Moos, Schefzig, Arning (Hrsg.): 2018, 189, Rn. 192),
JIOK M3 CT. 4 UCTOT 4JlaHa MPOUCTHYE Ia OCTBAapHUBakbe OBOT IpaBa Tpeba Ja
ycJeAu TeK Ha MHUIUjaTUBY 3aUHTepecoBaHor Jua. OcuM HaBejeHa [JBa,
Moryhe je u Tpehe TyMauemwe. HauMe, cT. 2 y Be3u ca cT. 4, 41. 30 33I1JI ce Moxke
NPOTYMauUTH U TAKO Jja je pyKoBaJial] KOMe je IpeTXoAHO yinyheH 3axTeB, 6e3
HeNnmoTpeOHOT o/JIarama, Ay»KaH Jja 06puIlle JIMYHE T0JATKe aKO CY UCTTYbeHH!
3a TO IIpomnucaHu ycaoBU. Ho, kazia ce y3aMy y 063up nojeJUHAYHU pa3Jio3u Koju
Jlajy IOBOJI 3a Gpucatbe, fesyje Aa je Moryhe joll je JHO TyMadeke peMa KoMe 61
CTaB 0 UHULIUjaTUBHU 3a 6pUcabe oJjaTaka Tpebasio 3ay3eTH CIpaM OKOJTHOCTHU
KOHKpeTHOT cayy4aja. Tako, Ha npuMep, y cayyajy Aa ob6aBe3a 6pucama 3a
pyKoBaola NpOUCTHYEe U3 3aKOHA (BU/AU rope HaBeJeHe IpuMepe U3 3aKoHa
0 a/iBOKaTypu U KpuBUYHOI 3aKOHUKA), leJiyje f1a 6u pyKoBaJal TpebaJio aa
NpUCTYNH OpUcaby NoJlaTaka 6e3 3aXTeBa JIMLa 0 YUjUM ce oJalnuma pajiy,
YUM 3a TO 6yAy UCTTyHeHU 3aKOHCKH YCJIOBH.

MMajyhu y BUAY 0ZrOBOPHOCT KOjy pyKoOBaJial, MOXe Zia CHOCH y CJIAy4ajy
HernocTymnamwa no ogpendu 4. 30 33I1J1 (Bua. 4. 95 33I1J1), nenyje na 6u
HajIpaBUYHHje 6HJI0 TYMAaYUTH OBY OZpei0y TaKo Jja o6aBe3a Opucama, na u
0/ITOBOPHOCT 32 HEMOCTYakh€ M0 3aXTEBY 32 6pUCatbe, 32 PYKOBAOI[a HACTy A
caMo ako My je npeTxoZHo ynyheH 3axTeB oJ cTpaHe oBJsalthenor una.*! OBo

40 Bwupg. 4. 95,cT. 1, Tauka 13, kao 1 4. 95, cT. 4 u cT. 5 33I1J1.

41 CusunyaH cTaB 3ay3eo je ¥ Bumu pervonasnuu cyg (Oberlandesgericht) y Xamb6ypry
(OLGHamburg, Urteilvom 07.07.2015 - 7 U 29/12, https://openjur.de/u/838786.html 4. mapT
2019). Y uutupasoMm caydajy, Cyz je 6Mo MULI/berba Aa Kaja ce paJy 0 IMYHUM NojaluMa
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TyMauere 61 MOTJIO OUTH MOAP’KAHO M apIyMEeHTOM /12 je CPIICKH 3aKOHO/[aBall
y 3ace6GHOM CTaBy MpoMKcao 06aBe3y nogHouIeka 3axTeBa (4. 30, cT. 4 33I1J1),
IITO y EBPONCKOM U3BOPHUKY HUje€ CIy4aj. Y3 T0, IKIlE O UHjUM je MoJjaliiMa ped
MO’Ke /la OITHUpa u3Mehy npaBa Ha 6pHucama, C jefiHe, M IpaBa Ha OrpaHUYerhe
ob6paze, c Apyre ctpaHe (4. 31, cT. 1, Tauka 2) 33I1JI). To 3Ha4yu Aa 64 y cay4ajy
CaMOMHHUIIMjaTUBHOT GpHcama NojaTaka pyKoBaJsal, MPaKTUYHO YCKPATHO
JIMILY O YMjUM ce MmojanumMa paau MmoryhHocT u3bopa usMehy oBa /iBa nmpasa
(Taeger, Gabel: 2019, 461, Rn. 82, ca ga/buM ynyhubamem).

Y Be3u ca OJHOLIEHEM 3aXTeBa, CIIOPHO je U Jla /1M CBaKU 3aXTeB 3a 6pucame
KOjH je ynyheH pyKoBaoIly KOjH je jaBHO 06jaBHO MoJaTaK Tpeba TYMayHuTH
TaKo Jla OH Yy ce6M MMIJIMIIMTHO Ca/IP>KU Y 3aXTeB 3a 06aBellTaBakbe 0CTaJINX
pyKoBaJjiala 0 3aXTeBY 3a 6pUcake CBUX HberOBUX KOIKja U ynyhuBamwa Ha Taj
nojaTak, uJu je To NoTpe6HO NOoCe6HO HAIJIaCUTH Y CKJIOIY 3aXTeBa 3a bpUcame
WM y TocebHOM 3axTeBy. [lok ce y HEKUM KOMeHTapuMa UCTHYe J1a ¥ TaKBOj
CUTyaluju Tpeba npe3yMUpaTH Aa Julie Koje je yIyTHJIO 3aXTeB 3a bpUcambe
npehyTHoO eyt 1a ce KOHKpeTaH MoJjlaTak 06pullle ca CBUX MeCTa Ha KojuMa
je cauMJbeH (Taeger, Gabel: 2019, 466, Rn. 103, ca ga/puMm ynyhuBawem; Moos,
Schefzig, Arning (Hrsg.): 2018, 195, Rn. 215, ca gfa/bum ynyhusawem), y Apyrum
KOMeHTapHMa ce yKasyje Ha TO Jia je HacTylamwe obaBe3e ob6aBellTaBambha
yCJIOBJ/bEHO MOJJHOLIEeHheM 3aXTeBa y TOM IpaBlly, HA IITA YKa3yje U cTaB 66
yBoAHOr o6pasJsioxemma [P (Efier, Kramer, von Lewinski, 2018: Abschnitt
3, Art. 17, Rn. 48). C 063upoM Ha TO Jla o6aBe3a o6aBellTaBawba 32 pyKoBaolja
MOBJIAYM aHTaXKOBake 3Ha4YajHUX pecypca, Te noJsuasehu o opmynanuje 4.
30, cT. 3 33I1J1 y kOMe ce eKCIIJIMIIUTHO CIIOMHUIbE ,3aXTEB 3a OpUCahe CBUX
KOIMja OBUX NOJlaTaka U ynyhuBamwa, OJHOCHO eJIeKTPOHCKUX Be3a NpeMa
OBUM MNojanuMa“, Tpeba CTaTH Ha CTAHOBHULITE Jia je 32 HACTyNamwe ob6aBe3e
obaBelITaBama NOTPeOHO yIYyTUTHU OATOBapajyhu 3axTes, U TO 6UJIO y BUAY
CaMOCTaJIHOT 3aXTeBa, UJIM Kao [0/j3aXTeB y OKBUPY 3aXTeBa 3a Gpucambe.

5. 3ak/byyak

Google npecyna CIIEY usz 2014. roguHe je yBeJsa ,peBoOayLUjy”“ y TOTIELY
JIOCTYIIHOCTH JIMYHHUX NOJlaTaKa NpeKo MHTEepPHET NMpeTpakuBaya y cayyajy
KaJla ce mpeTpara BpLIM Ha OCHOBY UMeHa U Npe3uMeHa oJpeheHor Jiula.
[IpaBo koje je CIIEY ¢opmysaurcao y Google npecyau ce y Hay4dHOj U CTPYYHO]
JIUTEpaTypH YeCTO 03HAUYaBa KAa0 KA0 NPaBo Ha OGpucakbe, a YeCTO U Kao MpaBo Ha

KOjU Cy IOCTYNIHHU PEKO PAa3IMYUTUX HHTEePHET M1aTopMu (MHTepHeT apxuBa, popyMma,
6/10T0Ba U CJIMYHO), OIlepaTep HUje Ay>KaH Aa yHaNpeJ, CAMOMHUIMjaTHBHO U KOHCTAaHTHO
NpEeUCIUTYje Aa JU AOCTYIHOCT TyDUX JUYHUX oaTaKa NpeAcTaB/ba NOBPeY JUIYHUX
npaBa ozapeheHor snna. 06aBesa npeucnUTHBaka olepaTepa 0BaKBUX J1IaTGOPMU HACTaje
TeK OH/]a KaJja My Ha TO CBOjUM 3aXTEeBOM MKy CKpeHe JIMIle 0 YUjM ce IoJaliMa paju.
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3abopaB. OcTBapuBame OBOT [IpaBay ckJaaAy ca Google npecynom, MehyTum, He
nojipasyMeBa yKJjakbakhe KOHKPeTHOT NoJaTKa ca UHTEpPHEeTa, Hero caMo JIMHKa
Koju ynyhyje Ha cajT Ha KOMe je OH 06jaBJbeH, U TO MO/ YCJAOBOM /]la UHTEPECH
noje/jMHLA 3a 3alUTUTY IMYHUX [T0JjaTaKa Y KOHKPETHOM CJ1y4ajy IpeTexy Ha/,
MHTepecuMa jaBHOCTH 3a IPUCTYN TUM nojganuma. OBa npecyza je noacrakaa
peneduHHCcabe paBa Ha Gpucame Ha HUBOY EY paau mpusiarobhaBama
beTroBe CaZp>KMHe OKOJIHOCTUMA LIMPOKe AOCTYIMHOCTH JUYHUX NoAaTaKa
Ha uHTepHeTy. [IpusarohaBame caZp>kMHe MpaBa Ha OpHcakbe U3a30BUMaA
HHPOPMaAILMOHO-KOMYHUKAIUOHUX TEXHOJIOHja CIpPOBeJZieHO je, u3aMehy
ocTaJior, y 4. 17 [/ITIP. AHasioraHa ofipei6a Hallljia je CBOje MeCTO Uy CPIICKOM
npaBHOM cucTeMy, ¥ To y 4. 30 33[1J1 u3 2018. roguHe, Koju ce IpUMEYje Of,
21.aBrycra 2019. roguHne.

Mako ce MCcTH Ha3uWB — NpaBO Ha 3a60paB KOPUCTHU U Y KOHTEKCTYy Google
npecyge uy cmucay 4. 17 T/ITIP, ped je o npaBuMa usMmehy kojux He nmocToju
caAp:KUHCKa nojyaapHocT. Haume, npaBo Ha 3abopas u3 Google npecyje uma
JlaJIeKo Y>KH JIoMalllaj Y OJHOCY Ha MpaBo Ha 6pucame (mpaBo Ha 3a6opas)
us 4. 17 IAIP. To, mehyTuMm, He 3Ha4M Jja je HAKOH cTynamwa Ha cHary [ITTP
npecTaJia MOTYhHOCT yKJ/akarha JMHKOBA U3 pe3yJiTaTa npeTpare UHTEPHET
npeTpaXkhuBayay CKJaJy ca ycjaoBuMa us Google npecyse. HanpoTus, nojeAUHLY
CToje ABe MOrYNHOCTHU Ha pacloJiaramy: UJjM [la 3aXTeBa YKJambakwe JUHKA U3
VMHJleKca IpeTpare oApeheHor UHTepHeT peTpa)K1uBaya IpeMa ycJ0BUMa U3
Google npecyne, Uiy a yOyTH 3aXTeB 3a OpUcabe caMor NMoJaTKa Y CKIaAy
caycsaoBuma us [[ITIP. Y Be3u ca 0BUM ce Kao CIIOPHO MOXKe jaBUTH IUTamwe Aa
i1 MoryhHoCT u360pa BaXku Y 3a JiMlia Koja UMajy npebruBaIMUIITE, OLHOCHO
6opaBuiiTe y Cpbujy, 0JHOCHO J1a JIM Ce M OHA MOTY N03BaTHU Ha NIpPaBo Koje
je dopmynaucaHo y Google npecyau. Uako Cp6uja Huje yaanuna EY, u nako
ce MpaBO Ha yKJakake JMHKOBA U3 pe3y/iTaTa npeTpare nNyTeM UHTEpPHET
npeTpakuBayda He cnoMube y 33I1J1, ocsioHIIeM Ha 3aKJby YMBame argumentum a
maiore ad minus 64 ce MOIJIO NJIeAUPATH 3a JONYLITEHOCT U360pa. Jep, aKko je mo/,
ycJioBHMa U3 4J1. 3, cT. 4 33[1J1 Moryhe 3axTeBaTu 6prcate JUYHUX 0JjaTaKa
O/l MHOCTPAHUX pyKoOBaJala, TUM Ipe Tpeba A03BOJUTH U JJeMUHYTUB OBOT
NpaBa KOjU Ce CACTOjU ¥ YKJambawy JUHKA Koju ynyhyje Ha Taj mogaTak. Mako
64 oBaKaB 3aKJby4aK HaJlaraJa npaBuJia JIOTHKe, OCTaje Ja ce BUAU Aa Ju he
ce Google ynyumtTaTu y pasMaTpare 3axXTeBa 3a yKJawbakkhe JUHKOBA Koje My
ynyTe goMahy HHTepHET KOPUCHUILY, Te KaKaB he cTaB IpeMa eBeHTyaJIHUM
HeraTUBHUM oJjiyKaMa Google 3ay3eTH HaljOHAJIHA TeJla U OpTaHU KOju Cy 110
33I1J1 oByamwheHa fa NpencnuTyjy oAJyKe pyKOBaola.

OcuM Tora, npaBo Ha Gpucame je npema pegakuuju 4. 17 LAINP u . 30
33I1JI npomupeHo U HA 06aBe3y pyKOBaolla Koju je jaBHO 06jaBuo oZipeheHu
JIMYHU NOJATAaK Ja 06aBeCTHU OCTaJle pyKoBaolle Koju obpabyjy Taj nojaTak

302



C. Mugoposuh | cTp. 281-306

0 TOME /Ia je MOJHET 3aXTeB 3a GpUcalbe CBUX HEeTOBHUX KONHja, ynyhuBama,
O/IHOCHO eJIEKTPOHCKHX Be3a IpeMa iweMy. ak, oBa o6aBe3a o6aBellTaBamba
HUje MpPOoINKCcaHa Kao allCoJIyTHA, HETO je YCJI0BJ/beHA PA3yMHO JOCTYIHOM
TEXHOJIOTHjOM 1 GUHAHCHjCKUM MOryNHOCTHMa KOHKPETHOT PyKOBaoIa.

AHanMsay pajy je mokasaJia ia IpaKTU4YHA IPUMeHa TpaBa caZp>KaHoT Y 4JI.
30 33I1J1 Hehe 6UTH HU MaJio jeTHOCTABHA, U TO KaKo 360T YecTo KopulitheHe
TexHUKe ynyhuBamwa u npeynyhuBamwa, Tako U 360r ynorpebe HeJJOBOJbHO
npenu3He TepMuHoJI0THje. [loK ce mpUMeHa OBOT NpaBa He UCKPUCTAJIHULIE
y HallIoj mpakcy, AoMahuM pyKoBaoLnuMa, Te TeJWMa U OpraHMMa 32 beroBy
3alUTUTY MOTy nocaykuTu komeHTapu [II1P, kao u 1o caga usrpahena npakca
y ApKaBaMa 4saHunama EY.
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THE RIGHT TO ERASURE OF PERSONAL DATA AVAILABLE ON THE INTERNET

Summary

The paper examines the right to erasure of personal data (“the right to be for-
gotten”), as a specific reflection of the right to privacy in the era of information
technology. In line with the solutions of the General Data Protection Regulation of
the European Union (GDPR), Serbia enacted the Act on the Protection of Personal
Data of the Republic of Serbia (2018), which endevours to adapt the content of the
right to erasure of data to the circumstances of wide availability of personal data
on the global worldwide network - the Internet.The paper aims to present the right
to erasure to the domestic scientific and professional audiences, bearing in mind
that its wording leaves room for diverging interpretations. The author first briefly
outlines the circumstances which have led to introducing the right to erasure of
data. The content and the manner of exercising this right have been presented, with
reference to the case law of the Court of the Justice of the European Union (CJEU),
including the key pro and con arguments.Then, the author discusses the discrepan-
cies in the substance of this right onserved in the CJEU jurisprudence (on the one
hand) and the substance of this right as envisaged in the GDPR (on the other hand).
Finally, the author analyzes the conditions under which this right can be exercised
provisions, under the GDPR and the Serbian Personal Data on the Protection Act
(2018), particularly in terms of the reasons that may lead to granting the request
for erasure of personal data as well as the exceptions from exercising this right in
case of balancing interests.

Key words: right to be forgotten, erasure of personal data, Internet, obligation to
inform, balancing interests.
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MEBYHAPO/JHH OBHYA] ¥ JYPUCITPYIEHLIHJH
CY/IA TPABJIE EY*

Ancmpaxkm: Kako cmamyc, xujepapxuja Humu dejcmao mehyHapodHoz
06U4ajHo2 Npasa HUCy pe2yaAucaHu oCHU8a4kum yzosopuma EY, 6uso je
HeonxodHo da ce 002080pu HA 08a humarea npoHahy y npakcu Cyda npasde
EY. llosusarbe Ha MehyHapodHe obuudje je y cydckoj npakcu 8puieHo u3
MHO20CmpyKUuX pasaoza: 1) padu odpehusarsa u nojawrbagarba epaHuye
HadaexcHocmu usmehy E3/EY u dpacasa uaanuya; 2) kao npasu.io myma-
yerba, 00HOCHO 3apad homohu npu mymaverby mehyHapodHuUX cnopasyma
obasesyjyhux 3a YHujy, kao u ymephusarba 3Hauera MehyHapoOHONpasHuX
HOpMU Ha Koje ce no3usa yHymap npasa EY, 3) kao cpedcmeo nonyrasarsa
NpAasHUX NPa3HUHA y odcycmay cneyuduyHux npasuia us 0oMeHa npasa
E3/EY, kao u 4) padu ocnopasarea 8a/6aH0CmMu ceKyHIapHe 1e2ucaamuae.

KmyuHe peuu: mehyHapodHu obuuaj, mehynapodHo npaso, Cyd npasde,
EY, jypucnpydenyuja.

1.¥YBog,

MebynaposHu 0614aj Kao U3BOp IpaBa o6aBe3yje MehyHapoAHe opranusanuje,’
ykJbyuyjyhu u EBponcky yuujy (gasme: EY). Kako ctaTyc Tor popmasiHor u3Bopa
MehyHaposHor npaBa HUje oJpeheH ocHUBa4YkUM yropopuma EY, oTBapajy

" sanjadj@prafak.ni.ac.rs

" Paj npezcTaBJba pe3y/ITaT UCTPAXKUBAKA HA IPOjEeKTY 3awmuma /6ydcKuX U MaroUHCKUX
npasay esponckom npagHom npocmopy, 6p. 179046, xoju ¢uHaHcupa MUHUCTAPCTBO 3a
NpPOCBETY, HAYKy U TexHoJsowKHU pa3Boj PC. Paj je nsnoxeH Ha MehyHapoaHOj Hay4YHO]
koHdepeHuuju lIpago u myamuducyunaunapHocm, 12-13.4.2019.rog. Ha [IpaBHOM dpakysaTeTy
Yuusepsuteray Humy.

1 ,MehyHapodHe opzaHuzayuje cy cybjekmu mehyHapodHoz npasa u, Kao makee, obasesaHe
ceuM npasuauma onwmez mehyHapodHoe npasa”. IC], Interpretation of the Agreement of
25 March 1951 between the WHO and Egypt, Advisory opinion, 1980, para. 37; Takohe
uctakHyTo U y Opinion of Advocate General Kokott, C-398/13 P Inuit Tapiriit Kanatami v
Commission [2015], para. 86.
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ce 6pojHa NHMTamwa y Be3u ca lberoBOM NPUMEHOM Yy IPaBHOM NopeTKy EY. ¥
0/ICYyCTBY NMCAaHUX IIPaBUJIa, OATOBOPU HA Ta MUTaka MOPAjy Ce IOTPAXKUTHU Y
npakcu Cyga npasge EY/E3.

Tpe6a uctahu ga cy cygosu E3/EY kopuctuau pasauuute dopmysianuje
3a MehyHapoaHU 06u4aj. OHU cy 3a Taj popMaJiHU U3BOP ynoTpeb/baBalu
uspase ,onwma npasusaa mehyHapooHoz npasa’?, ,npasusa mehyHapooHoz
npasa”? ,npuHyunu mehyHapodHoz npasa™, ,mehyHapodHo jagHo npaso”® wuiu
camo ,MehyHapodHo npaso”®, MITo je cTBapaJsio JoJaTHe MPob6JieMe NPUJIUKOM
aHaJIM3e CyJiCKe MpakKce.

Y nouetky je Cyn npaBpe E3 610 n3y3eTHO 3aliITUTHUYKY HACTPOjeH, Te je
u3beraBao no3rMBame Ha MehyHapo/JHe o61Yaje, HacTojehu 1a 0uyBa Ay TOHOMU]Y
npaBa E3 y oxHocy Ha MehyHapogHo npaBo (Timmermans, 1999: 181-183).7
MebyTum, TakaB y34p:KaHU CTaB Ce BpeMEHOM MeHao, TaKo J1a je 6poj mpesMeTa
y KojuMa ce Cy/i ”HAUPEKTHO, a KaCHUje U IUPEKTHO M03UBao Ha MehyHapojHH
o6u4aj pactao (Croquet, A]. N, 2013: 58), focTuraBiid TakBe pa3Mepe /a ce
JlaHac ¢ TpaBOM N0CTaBJ/ba MUTae 360r yera Cyz mpaB/ie ¥ ja/be HHCUCTHPA
Ha 0JIBOjeHOCTH o/ MehyHapoaHonpaBHor nopeTka (Klabbers, 2012: 131).

AHasnvM3oM BpJIO XeTeporeHe, a Mo HeKUMa U KoHTpajukTopHe (Konsta-
dinides, 2012: 1177) npakce Cyna npasje E3/EY, Mory ce youuTu yeTupu
ynore® mehyHapoaHor o6uuaja y npaBy EY (Wouters, Eeckhoutte: 2002: 7):

2 C-104/81 Hauptzollamt Mainz v Kupferberg [1982], para. 18; C-146/89 Commission v
United Kingdom [1991], para. 2; C-221/89 The Queen v Secretary of State for Transport, ex
parte Factortame [1991], para. 17; C-246/89 Commission v United Kingdom [1991], para. 15.

3 Joined opinion of Advocate General Mischo, C-62/98, C-84/98 Commission v Portugal, para.
61; Opinion of Advocate General Darmon, C-9/89 Spain v Council [1990], para. 37.

4 C-244/80 Pasquale Foglia v Mariella Novello [1981], para. 24; Kupferberg, para. 17; C-286/86
Ministére public v Gérard Deserbais [1988], para. 17; C-158/91 Ministére public et Direction du
travail et de 'emploi v Jean—Claude Levy [1993], para. 12; C-324/93 The Queen v Secretary
of State for the Home Department, ex parte Evans Medical and Macfarlan Smith [1995], para.
27; C-124/95 The Queen, ex parte Centro-Com Srlv HM Treasury and Bank of England [1997],
para. 56; Joined Cases C-364/95, C-365/95 T-Port v Hauptzollamt Hamburg-Jonas [1998],
para. 60; C-62/98 Commission v Portugal [2000], para. 44; C-84/98 Commission v Portugal
[2000], para. 53.

5 Joined Cases 3/76,4/76, 6/76 Cornelis Kramer and others [1976], paras 30-33.

6 C-369/90 Mario Vicente Micheletti and others v Delegacion del Gobierno en Cantabria [1992],
para. 10; Joined Cases 46/93, C-48/93 Brasserie du Pécheur v Germany and R (Factortame IIl)
v SS for Transport [1996], para. 34.

7 C-26/62 Van Gend & Loos v Nederlandse Administratie der Belastingen [1963], p. 12; C-6/64
Costa v ENEL [1964], p. 593.

8 HcTurue ce HEONMXOAHOCT MJIYPAJUCTHYKOT IPUCTYa MehyHapoAHUM 061YajuMay NpaBy
EY (Gianelli, 2012: 98).
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1) nemapkanoHa yJjora, Kajia je kopuuiheH 3a pasrpaHuyere HaJJIeXKHOCTH
usmeby E3/EY u gpxaBa uysaHuna; 2) uHTepnpeTaTUBHA yJora, Kaja je
IpUMemUBaH paju TyMauyewa npana EY; 3) nonymwaBnajyha ysora, uau pra-
eter legem dyHKIHM]ja, KaJja je CIYKHUO KAo CPEICTBO MONYyHhaBakka MPaBHUX
npasHuHa y npaBy E3/EY, u 4) nonumtaBajyha ysora, kajia je CJy»Ho0 Kao
IpaBHU OCHOB 33 OCIIOpaBakhe Ba/baHOCTH CEKYH/lapHe JIerucaaTUBe.

2. lemapkanuoHa yjiora MmebynapoaHor o6u4aja

[IpBa ynora kojy je Cyn mnpaBie Aojfesno MehyHapoaHoOM o6U4Yajy je
JleMapKaloHa, cayxehu pasrpanudemy nospa fesosamwa E3/EY u weHux
ysaHuna. HecnopHo no3uBame Ha MehyHapoHU 06MYaj paju JedUHUCAbA
noJsba HaJuiexxHocTH, Cy IpaB/ie je U3BPIIKMO Beh y MPBUM ci1yyajeBUMa KOjU Cy
ce TULA/IM NprMeHe MehyHapoHor npaBa. [IpuMeTHo je aa ce Cyz npaBfe HUje
y3/p:KaBao Jja Ha 0Baj HAYUH KOPUCTHU MehyHapoaHU 06UYaj, 3a pa3/IUKY 0O
0CTaJIMX yJIOra Koje Cy Ce jaBuJie 3HaTHO KaCHHje U y3 BeJIMKe HeJJ0CJeJHOCTH.

[IpuMep oBakBe ysore obuyaja Hasasumo Beh y cayuajy Van Duyn vu3 1974.
r., y koMe je Besinka BpuTaHuja cipeunia fa ApKaBJ/baHKa Jpyre YJaHUIe
ybhe Ha lbeHY TePUTOPHjY U 3aI0CJH Ce, 03UBajyhu ce Ha NPUHIUI 3ALITUTE
jaBHOT IOpeTKa Kao O CTyNake 0/f IPUMeHe c/1060/ie KpeTaka pagHuKa. Kako
HCTO OrpaHuYele HUje 6110 HAMeTHYTO JJoMahuM Ap)kaB/baHUMa, IOTUYHO Ce
MOCTAaBUJIO NHMTakke JUCKPHUMUHALHje 10 OCHOBY Jip>kaBJbaHcTBa. Cyz nmpaB/e
ce OBOM NPUJIMKOM jacHO M03Bao Ha MehyHapoJHU 06MYaj, HCTAKaBIIH /1A je:
,NpuHyun mehynapodHoe npasa, 3a Koju ce He Modce npemnocmasumu da Y2080p
EE3 3anemapyje y odHocuma usmehy dpacasa waanuya, da je dpxrcasu oHemoz2yheHo
da od6uje concmeeHuM OpHcAB/AHAHUMA NPABO HA YAA3AK UAU hpebusaauuime”,’
Ha IIITa Ce BUIlle Iy Ta MO3UBA0 U y IPYTUM npegMeTHuMa.’

MebyHapoaHu 0614aju Ipe/icTaB/baJjlu Cy OTpaHUyYerbe oBalihewa 3ajeHULEe
3a ycBajame Mepa y npeamety Kramer, kaga je Cyn npaBjie UCIUTUBAO

9 (C-41/74 Yvonne Van Duyn v Home Office [1974], para. 22; Joined Cases 115/81, 116/81
Rezguia Adoui v Belgian State and City of Liége; Dominique Cornuaille v Belgian State [1982],
para. 7.

10 Joined Cases C-65/95,C-111/95, The Queen v Secretary of State for the Home Department,
ex parte Mann Singh Shingara; The Queen v Secretary of State for the Home Department, ex
parte Abbas Radiom [1997], para. 28; C-171/96 Rui Alberto Pereira Roque v His Excellency the
Lieutenant Governor of Jersey [1998], para. 38; C-348/96 Donatella Calfa [1999], para. 20;
C-416/96 Nour Eddline El-Yassini v Secretary of State for Home Department [1999], para. 45;
C-235/99 The Queen v Secretary of State for the Home Department, ex parte Eleanora Ivanova
Kondova [2001], para. 84; C-63/99 The Queen v Secretary of State for the Home Department, ex
parte Wieslaw Gloszczuk et Elzbieta Gloszczuk [2001], para. 79; C-257/99 The Queen v Secretary
of State for the Home Department, ex parte Julius Barkoci and Marcel Malik [2001], para. 81.
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opjamthewe E3 fa ce yk/by4u y MehyHaposHe o6aBe3e y 0JHOCY Ha OYyBame
MOPCKUX pecypca. TOM NpUJIMKOM je 3aK/by4YMO Jia CJU4YHa oBJalihemwa 3a
JIOHOILIIehe OIJIYKa y 0BOj cdepu uMajy kako E3 Tako v AprkaBe 4YjaHUIE rd-
tione materiae, UITO je y cKJIaAy ca ogpendbamMa MehyHapoZHoOr jaBHOT mpaBa
y morJiey pu6oJioBa Ha oTBopeHoM Mopy.!! Cyz ce mocsieZJHO ApKao U3HETOT
ctaBa noTBphyjyhu ray Bulue npuanka.'?

OJ BUILECTPYKe BaXKHOCTH je U cay4daj Poulsen u3 1992. 1.3 6ynyhu fa je Taja
Cyz 1o IpBU NYT eKCIVIMLMTHO HaBeo Aa ,E3 Mopa nowmosamu mehyHapodHo
npaeo y spulersy ceojux ogaauhersa”, Mucaehy TuMe Ha MehyHapoJiHe o6u4aje U
cTaBJbajyhu UX XUjepapXujCKU U3HAJ, CEKyHapHe JierucaaTuse. [locmaTpaHo
Jipyrayuje, ofpezbe 3akoHoaBcTBa E3 Tpeba TyMayuTH y CBET/Y pesieBaHTHUX
MehyHapoJHHX o61yaja'* caryacHO JOKTPUHU J0CJIeJHOT TyMadera, YiMe CBe
MehyHapogHoNpaBHe 06aBe3e CTUYY UHAUPEKTHO AejcTBo (Casolari, 2012:
405).

Cinydaj je mokpeHyo 6pojHa MUTama O oAHOCY PerysaTvBe 0 TEXHUYKUM
Mepama 3a o4yBame puboJIOBHUX M3BOpal'® U MehyHapoaHOT mpaBa Mopa,
M3/IBOjUBIIY KA0 Haj3HAYajHUje MU Takbe jYPUCAUKIIHje, OTHOCHO MOTYhHOCTH
Jlaceonpenbe npaBa E3 npuMemyjy Ha 6poj perucTpoBaH y HeuJaHULM. Pagu
JlaBama 0JroBopa Ha NpeTxo/Ha NUTaka Koja je NocTaBUO AaHCKHU cyh, Cyx
IpaB/e je MOpao y3eTH y 063up 6pojHa npaBu/a MehyHapoAHOr 061MYajHOT
npaBa Mopa. [IpBo Mehy buMa je npaBuJIo fa 6poJ y Haue 1y MOXKe UMaTH CaMo
jeJHy HALJMOHAJIHOCT, M3 Yera Npou3u/iasy Ja 4ianuna E3 To J10BuJI0 He MOXe
CMaTpaTH coNncmeeHuM 360T IOCTOjakba cmeapHe Uy egpekmugHe Be3e, YaK U aKO
je jenvHa Be3a u3Meby nioBuJa U Ap:KaBe peruCTpoOBama aAMUHUCTPATUBHA
dopmasiHoCT peructpanuje.’® Kao mto ce Moxxe BUieTH, JAHCKH CY/, je MOKYIIA0
Jla YCTaHOBM aHaJIOTHjy ca MHCTUTYTOM JUIJIOMATCKe 3alUTUTe, UCTUYyhH

11 Supra7.

12 C-61/77 Commission v Ireland [1978], para. 63; C-258/89 Commission v Spain [1991],
para.9; C-405/92 Etablissements Armand Mondiet v Armement Islais [1993], para. 12; C-25/94
Commission v Council [1996], para. 42.

13 BpojpeructpoBany [lanaMu, ajiv cacTaBJ/beH 0/ UCK/bYYMBO JJaHCKE MOCa/le, yXBATHO
je HEKOJIMKO XUJbaZla KUJIOrpaMa JIocoCa Ha OTBOPEHOM MOPY ¥ CEBEPHOM ATJIAaHTHKY U
610 je HanyTy Jo [lo/bCKe 1a TaMO Npo/ia CBOj TepeT. 360T po6JieMa ca MOTOPOM U JIOIIHUX
BPEMEHCKUX YCJIOBA, OUJIU Cy TPUHYDEHH Jia ce NPUKOTBE Y JAHCKY JIYKY, I'/le je TOJUTHy Ta
ONTY>KHHUIA IPOTHUB KaNeTaHa U yjelHO BJIaCHUKA 6P0/ia KOjU je 61O JaHCKU JipKaBJ/baHUH
360r JI0COCa YJIOB/bEHOT y CYNIPOTHOCTH ca nponucom E3.

14 C-286/90 Anklagemyndigheden v. Peter Michael Poulsen and Diva Navigation Corp.[1992],
para. 9.

15 Council Regulation (EEC) No 3094/86, 0] 1986, L. 288/1.
16 Poulsen, paras 12-16.
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npeBary cmeapHe ge3e HaJi opMasHUM YUHOM PETUCTPOBAA, LITO je 04,61jeHoO.
Jpyro, pesieBaHTHO NIpaBo 3a pery/jucambe aKTUBHOCTHU I0CaJie He 3aBHUCH O/}
HbUX0BEe HAllMOHAJHOCTH Beh o Ap>KaBe perucTpoBama, Kao U eBeHTYaJHO
MOPCKO ITOApYyYje Tie ce Hasla3u 6poj,'” 0fHOCHO TepUTOPUjaTHUA MPUHIIUII, ITO
je KpyLiMjaJiHO 32 O/ATOBOP Ha NUTame NpruMeHe criopHe Perynatuse. Tpehe, Ha
€J1060JHOM MOPY, aKTUBHOCTH NJIOBXJIA U Ha NIJIOBUJIY Ce HAYeJIHO Pery/nILy
HallMOHAJIHUM IpaBoM 3acTaBe 6poja.'® Haume, E3 uma oBsamhema a ycpoju
npaBUJiay MOPCKUM 06J1acTUMa Ap>KaBa YJaHULa, aJik He 6e3yCJI0BHO, UMajyhu
y BUAY Aa 6POJ y MCKJ/bYYHBOj EKOHOMCKOj 30HH yKHUBa €060y JIOBUAOE, ay
TEepPUTOPUjaJIHUM BOJlaMa HEellIKO/I/bUB npovias.'? A contrario, PeryiaTuBa Moxe
Jla ce npyuMemyje Ha nyioBuJio usBaH E3/EY ,kad nsiosu y ynympawreum mopckum
godama u.u, Hapo4umo, kadda ce Ha/1a3u y JAyyu opixicase YiaHuye, 20e je Ha4esHo
HeozpaHuveHa HadexcHocm me dpcase”.** YeTBPTO, y CKJIay ca MehyHapogHUM
06MYajHUM HaudeJsioM pacta tertiis, Cyz je 3ak/by4uro fa ce E3 kao yroBopHuua
He MO>Ke M03UBaTH Ha KOHBEHI[Hjy 0 0UyBaKy JIOCOCA Y CEBEPHOM ATJIaHTUKY?!
y OZJHOCY Ha Jip>KaBe HeyroBOpHHULe, nonyT [laHaMe, ¥ oc/eJU4YHO TOME, HE
MO3Ke Ce IPHMemhUBATH Ha OPO/I0Be perucTpoBaHe y Tpehoj Ap:kaBu.?

l'opuHy naHa kacHuje, Cya npaB/ie je npuMeHHO MehyHapoJHU 06UYa] paju
pa3rpaHuyera nosba HajusexkHoctu E3 u y cayyajy Mondiet®, y kome je
¢dpaHLycka pubosoBHA pupMa ocrnopuja BasbaHocT E3 perysaTuse KojoM je
3abparbeHo Jpkame Wan Kopulihemwe pUO0JOBHUX Mpexa AyKHUHe 2.5 KM
6poJj0BMMa PErucTpOBaHUM y ujaHulaMma E3, 4yak U Ha cJ10604HOM MODY.
[TosuBajyhu ce Ha u3HeT cTaB U3 npeameTta Kramer o HajnexHocTy E3 Haj
MOpPCKHM NojaceBuUMa, JKeHeBCKOj KOHBeHIMjU U3 1958.T. 0 pubapemy U 0uyBawby
NPUPOAHHUX pecypca OTBOPEHOr MOpa, Kao ¥ KonBeHLujy 0 npaBy Mopa u3 1982.
., CyZ je 3akJbyuno fa je no MehyHapoJHUM o6HUYajuMa KOJUPHKOBAHUM OBUM
KoHBeHUMjaMa E3 3anpaBo 6uJiay o6aBesu /1a yCBOjU TaKBe Mepe pa/ik 04yBakba
pUO0JIOBHUX pecypca OTBOPEHOT Mopa.**

Kao mto ce Moxe 3ak/by4uTH U3 TIOMeHYTe npakce, Cy npaB/e ce peJlaTUBHO
YecTO M ca JlJakohoM 1nmo3uBao Ha MehyHapoaHU 06MYaj paiu pasrpaHUYeha
HaJIJIeXXHOCTH Jip’KaBa 4JiaHUIa o] MHTepeHnyja E3/EY.

17 Ibid, para. 18.

18 Ibid, para. 22.

19 Ibid, paras 24-27.

20 Ibid, para. 28.

21 Convention on the Conservation of Salmon in the North Atlantic Ocean, 0] 1982, L. 378/25.
22 Poulsen, para. 23.

23 Supral2.

24 Mondiet, paras 13-15; Commission v Council, para. 44.
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3. UuTepnpeTaTuBHA yj0ora MmehyHapoagHoOr o6u4aja

WHTepnpeTaTuBHa yJora MehyHapoaHUx o6ryaja HUje per se ciopHa GyHKLHja.
MebyTum, oo mto ce npumehyje je ga je gocan Cys npaBje jeiHHO GUO
crpeMaH Ja npuMewyje KoaubukoBaHe obu4Yaje, ocaobahajyhu ce Tume
TepeTa [O0Ka3WBawka HUXOBOI NOCTOjala UM cagpxkuHe. CTora ce CBHU
IpHYMepU UHTepIipeTaTUBHe QYHKIIM]je 3aNpaBo CBOJie Ha TpUMeHY oJipeheHux
4YJIaHOBA /ABejy beukux KOHBeHIHMja 0 MehyHAapOAHOM YyrOBOPHOM HpaBy.?
CyzackoM nmpakcoM je npruxBaheHo a HeKe oJipe/i0e OBUX KOHBEHIIM]ja 3allpaBo
npeACTaBJbajy KogupuKkanujy MmehyHapoJHUX 0614aja 0 IpaBy yroBopa®, Te cy
Kao TaKBU puMeruBHU Ha EY.?” UHTepecaHTHO je na ce Cy yenrhe mo3uBao Ha
npBy beuky konBeHIujy U3 1969. 1., ¥ TO He caMo pa/iu TyMavera Ujiv IpUMeHe
MehyHapoaHux cnopasyma E3/EY, Beh u camMor ocHuBauKor yrosopa.”®

HajocHoBHHje mpaBWJIO, U3paKeHO y 4YJaHy 26 ob6e KOHBEHIHje, jecTe
HayeJio pacta sunt servanda, Ha koje ce Cys npaB/ie eKCIVIMIIMTHO 03KUBao.*’
Y npenmetruma Kupferberg wu I[lopmyzan npomus Cagema, OBaj NMPUHIUII
Npe/CTaB/bao je NoJa3Hy TauKy y IpOBepHU AUPEKTHOT JejcTBa ofpeada
Cnopasyma o cso6oaHoj TproBuHu u3 1972. r. usmehy EE3 u [lopTyrasnuje,
Te je MICTAKHYTO Ja: )y cKaady ca onwmuMm npasuauma mehynHapodHoz npasa

25 Vienna Convention on the Law of Treaties, (UN Doc. A/CONF.39/27) UNTS, vol. 1155, p.
331; Vienna Convention on the Law of Treaties between States and International Organisations
or between International Organisations, UN Doc. A/CONF. 129/15. MehyTum, oHo 1To Tpeba
noce6HO HAIOMEHYTH je Ja Ce HUjeJHA He IpuMembyje Ha EY, ofHOCHO Ha ciopa3yMme rje
je OHa cTpaHa yroBOpHHUIIA — IPBa Ce OJHOCH Ha MelhyJprkaBHe yroBope, Te je Kao TaKBa
Hea/leKBaTHa 3a NpuMeHy Ha EY, a fipyra jou yBek HUje CTynuJa Ha CHary, vako 6u 6u.ja
a/leKBaTHHUja lbeHa NpUMeHa Ha oBY ciequouuHy MO.

26 TloTBpbheHo jypucnpyzeHnnujom MehyHapoaHor cya npaBje y ca. npegMetuma: Legal
Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276, para. 94; Fisheries Jurisdiction
Case (United Kingdom v Iceland), para. 36; Interpretation of the Agreement of 25 March
1951 between the WHO and Egypt, paras 47, 49; Gabc¢ikovo-Nagymaros Project (Hungary
v Slovakia), para. 46.

27 C-386/08 Brita GmbH v Hauptzollamt Hamburg-Hafen [2010], paras 40-42.

28 (C-432/92 The Queen v Minister of Agriculture, Fisheries and Food, ex parte Anastasiou
[1994], paras 43, 50; Commission v Council, para. 33; C-62/98 Commission v Portugal, para.
44; C-84/98 Commission v Portugal, para. 53; T-2/99 T. Port GmbH & Co. KG v Council of the
European Union [2001], para. 81.

29 (-142/88 Hoesch AG and Federal Republic of Germany v Bergrohr GmbH [1989], para. 30;
C-344/04 The Queen, on the application of International Air Transport Association and European
Low Fares Airline Association v Department for Transport (IATA and ELFAA) [2006], para. 40;
T-338/08 Stichting Natuur en Milieu and Pesticide Action Network Europe v Commission [2012],
para. 72; T-465/08, Czech Republic v Commission [2011], para. 63; C-118/07 Commission v
Finland [2009], para. 39.
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Mopa nocmojamu bona fide npumeHa ceakoz cnopazyma. Hako je ceaka y2o8opHa
cmpaHa 002080pHA 3a NOMNYHO U38puwasarse 06ase3a Koje je npedysenaa, c10600Ha
jey odpeherby npasHux cpedcmasa no2odHUX 3d NOCMU3AHe MO2 YU/bd Y HeHOM
NpasHoM cucmemy, OCUM AKO CNOpPAsyM, y ceemJy re20802 npedmema U Cepxe,
cam odpehyje ma cpedcmea“.3°

[lopen Tora, Cy/ je moMeHyo U Jipyre oApe 6e beuke KoHBeHIMje U3 1969. .
Kao uaycrpauujy mehynapoanux o6udaja. Cmatpao je ga dyiaad 307 Pumckor
yroBopa npaTu NpuHiune MmehyHapogHor npasa cajip>kane y 4saany 30(4)(6)
Beuke koHBeHIUje U3 1969. I, Te fa npuMeHa npaBuJia o Yrosopy E3 He yTuye
Ha AY>KHOCT JOTHYHE Jp>KaBe YaHUIle Ja NouTyje npaBa Tpehux gpkaBa
10 MPeTXO0JHO 3aKJby4eHOM cnopasymy.®! Mako cy ApkaBe 4aHHULE LYXKHe
Jla OTKJIOHE CBe HeyckJaheHOCTH u3Melhy OCHUBAUKOr YyTOBOpa U NPETXOAHO
3aKJbyuyeHor crnopasyMa ca TpehuM gpxkaBaMa, y MehyBpeMeHy Cy 0JHOCHU
usMebhy unaHune u Tpehe gpKaBe y NUTaby peryJaucaHy TakKBUM CIIOpa3yMUMa.

Cyz, ce mo3Bao U Ha IpaBuJla MHTepHpeTaluje yropopa U3 yaaHa 31 beuke
KOHBeHLMje U3 1969. r.,, koju npeaBuba na ce mehyHapoaHu ciopasym Mopa
TYMa4uUTH Yy J0OPOj BEPU U y CKJIAJY ca yOOUYajeHUM 3HaUYeheM Koje My Tpeba
JlaTH, Yy KOHmMeKcmy u ceem.y re2o802 hpedmema u cepxe.** [loce6GHy BaXKHOCT
je Cyn maBao oBoj popMysianuju, cTBapajyhu vboMe OACTYNHUIY Y TPUMEHU
6pojHux MehyHapoHux oapendu (Kuijper, 2008: 92).

KonayHo, Cyz ce mo3uBao U Ha 06M4YajHO MpaBuJo uU3 4aaHa 59(1) Beuke
KOHBEHIIW]je, KOju NpeaBuha NpecTaHakK [iejcTBAa paHUjer yroBopa y cayydajy
3aKJ/by4era HOBOT yroBopa o UcToM npegmety. To je yuunuo [IpBocTeneHu
cyn y npeamety T. Port, npunrnkoM uctunamwa ja ATT cnopasym usz 1994.r.
Tpeba mocMaTpaTH Kao NPeTXOAHO 3aK/byYeHH Y OAHOCY Ha PUMcKU yroBop,
y MepH Y K0joj moHaBJ/ba MaTepHujaiHo npaBo [ATT us 1947. .22 UcTto Tako, y
npenmety Levy, Cyz npaB/ie je NpuxBaTHO, ¢ 063MupoM Ha 4jaH 59(1)(6) beuke
KOHBeHIUje, Aa ,00pedbe MehyHapodHoz cnopazyma Mozy bumu JuuieHe cgoje
o6asesyjyhe cHaze ako cy cee cmpaHey cnopasyMy 3aK./yvuae HakHaOHU CNOPa3yM
uuje cy odpedbe uHKomMnamubu/He ca OHUMA U3 paHujez cnopazymd, mako oa ce
OHU He M02y hpuMeHuUmu ucmospemeHo".>*

30 Kupferberg, para. 18; C-149/96 Portugal v Council [1999], para. 35.
31 C-62/98 Commission v Portugal, para. 44; C-84/98 Commission v Portugal, para. 53.

32 Opinion 1/91 EEA Agreement[[1991], para. 14; C-312/91 Metalsa Srl.v Gaetano, Lo Presti
[1993], para. 12; El-Yassini, para. 47; C-268/99 Aldona Malgorzata Jany and Others v
Staatssecretaris van Justitie [2001], para. 35.

33 T Portv Council, para. 81.
34 Levy, paras 19-20.
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Kao mTo uaycTpyjy HpeTXoAHU NpuUMepH, MehyHapoJHU o6UYaju CY
JOGpOJIOUIIN Y CUTyaljdjaMa TyMadyekba o4 pei6U Koje je Tpe6aJsio NPUMEHUTH
yHyTap npaBHor cuctema E3/EY. MehyTum, 3amepa ce To mito je Cya npaBje 610
CIIpeMaH Jia IpUMemyje caMo jacHO yCTaHOBJ/beHA U J0OpO 03HaTa ob6uvajHa
npaBuJa Beh kogudukoBaHa beukuM KoHBeHIUjaMa, He ycyDhyjyhu ce na cam
NPUCTYNH aHAJNU3U MOCTOjalba KaKBOr MehyHapoJgHOT 06H4aja, U Herose
KOHCEKBEHTHE [IPUMEHE.

4. Praeter legem ynora mehyHapoaHor o6uyaja

MebyHapoaHu o6uyaju Takobhe mpejcTaB/bajy 3HA4ajHO CpPEACTBO 3a
NoNyHwaBake NpaBHUX Ipa3HUHA YHYTap npaBHoOr nopeTka EY, ucnospaBajyhu
THMe CBOjy nonymwaBnajyhy yJsory, ofHocHo GyHKIUjy praeter legem.

MHTepecaHTHO je Ja ce OBaKBa ysiora MehyHapoJAHUX 00MYaja MPETEXHO
KOpUCTHJIA y o6s1acTH MehyHapoHor npaBa Mopa. Beh y npeamety Factor-
tame II, ICTaKHYTO je Aa y OACYCTBY NOCEGHUX KOMYHUTAPHUX MMPaBUJIa O
perucTtpauuju 6posoBa, Moryhe ga,dpicase uaaHuye odpede, y ckaady ca onwumum
npaguauma mehyHapodHoz npasa, yc/s08e Koju Mopajy 6umu uchyreHu Kako 6u
NnJ/108U/10 NOCMAJI0 YNUCAHO Y KUX08e pezucmpe u 00o6pusie npaso niosudbe nod
ceojom 3acmasom“.* Nako cy ApkaBe YJaHUIE UCTAKJIE [a 10 MehyHapoJHOM
npaBy OHe caMe AeUHUINY YCJI0BE peructpanuje 6posona, Cy/ je pasjacHHO
Jla ,,mo modxce umamu odpeheHy npesazy camo ako ce yc.a108U NPONUCAHU NPA8oM
3ajedHuye ... cykobspasajy ca npasuauma mehyHapodHoe npaea“.3® Bynyhu na
JIp>KaBe 4JIaHUIlE , Y 8pUlery moe osaauhersa Mopajy nowmoeamu npasuad
npasa 3ajedHuye,’’ 3Ha4YajaHO je orpaHUYeHa CJ060Ja KOjy UM IMPYKajy
MehyHapoaHomnpaBHe oJipejiGe.

Y cny4ajy Weber uz 2002. ., Cyay je HoCTaB/beHO MPETXO/JHO MUTAbE /1A JIU Ce
paji 3aMocJIeHOT y lIpe/iesly KOHTHUHEHTaJ/IHe paBHU MOe CMaTpPaTH U3BPILIEHUM
y XostaHauju y cMucay 4inaHa 5(1) bpucesicke konBeHnuje. Cyzi je TOM IPUIUKOM
Jlao MO3WTHUBAH OJIFOBOP, cMaTpajyhu ja ,y odcycmey 6usio kKakee odpedbe y
Bpucesckoj koHgeHYUju Kojom ce pezyauuie maj acnekm rbeHo2 des0Kpyaa uau
6u.10 Koje dpyze uHoukayuje y nozsedy 002080pa HA 080 numarbe, mpeba ynymumu
Ha npuHyune mehyHapodHoz jagHoz npasa koju ce 00HOCe HA NPABHU PeHcUM
npuMerbU8 y KOHMUHeHMa/aHoM nojacy*.3®

35 Factortame II, para. 17; C-246/89 Commission v United Kingdom, para. 15; C-62/96
Commission v Greece [1997], para. 22.

36 Factortame II, para. 16; C-246/89 Commission v United Kingdom, para. 14.

37 Factortame I, para. 17; C-246/89 Commission v United Kingdom, para. 17; Commission v
Greece, para. 22.

38 C-37/00 Herbert Weber v Universal Ogden Services Ltd. [2002], para. 31.
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CamvHo ynyhuBamwe Ha MehyHapo/1HO 06MYajHO IPAaBO U3BPLIEHO je Y IPEJIMETY
Michelettiy norsieny ycJjioBa 3a j0,eJ1y HAallMOHAJHOCTH, rze je Cya cmaTpao Ja
npema,mMehyHapodHOM npasy, Ha C8AKOj Opicasu YAAHUYU je da 00pedu yca08e 3a
cmuyarbe u 2y6umak oprcas/baHcmea“®, anu 1o1ao fa ce npaBo 3aje/HUllE ,MOpd
y3zemu y 063up“.*® Ucto Tako, y mehynpkaBHoM criopy Mabhapcke u CiioBauke,
Cyn npaBge je UcTakao Jia ,noce6aH mpemmaH koju mehyHapodHo npago daje
weghosuma dpicasa y2a1a8HoM nomuye u3 mehyHapodHoe obuuaja, a y marbem
6pojy ... u3 mehyHapodHux koHeeHyuja“.*!

[ToBpx Tora, Cyx npaBje Hehe NpUXBAaTUTH NO3UBak€ AprKaBa YJaHHUIA HA
Ha/JIe;KHOCTH KOje MMajy y CKJIaAy ca MehyHapoJHUM o614yajeM, YKOIUKO 61
TO JI0B€JIO JI0 jeAHOCTPaHe U3MeHe o6aBese 1o npaBy EY. To je jacHO ucTakHyTO
y crnopy ca Besukom BpuTtanujoMm, y koMme je CyJ 016210 HeH apryMeHT Jia
je mpourpeme BEeHOT TEPUTOPUjAJTHOT MOpa ca 3 Ha 12 HAYTUYKUX MUJbA
1987. 1. 6uJio y ckJaaAy ca MehyHapoaHuM npaBoM Mopa. Cy/ je IpyUMeTHO Jia
»MehyHapodHo npaso camo osaauihyje dpiicasge da npowupe ceoje mepumopujaaHo
Mope 0o 12 Haymuukux mussd U, y odpeheHuM OKOJIHOCmuMad, yypmasarse
6a3HUX JIUHUja Koje ce Kopucme 3a Meperbe WupuHe mepumopujaaHoz mMopa 0o
u 00 NUHUja HUcke 8ode Koje ce Ha/ase yHymap moz mepumopujaavoz mopa“. C
063MpOM Ha TO Jia ce ,00/1yKa 0 Kopuwhersy oge mo2yhiHocmu npema npaguauma
MmehyHapodHoz npasa“ Moxe NPUIKMCATH UCK/bYUYUBO Besnkoj BpuTanuju, oHa
je jeqHOCTpaHO MpoMeHUIa 06uM oAroapajyhe Perysnatuse E3,*? cmawyjyhu
reorpadcky o6J1acT 3a pub0JI0B JOCTYHY pubaprMa ApYyrux 4iaHuua. Haume,
jeJHOCTPaHUM aKTOM YJIaHUIIE IOLLJIO je 0 CMakbelba epuKacHOCTHU PeryaTuse,
jep je HOBOyTBpheHOM M0J1a3HOM JIMHUjOM JouLIo Jo nopeMehaja pesiaTuBHe
CTa6UJIHOCTU PUGOJIOBHUX aKTUBHOCTU.*® Kako mojam 6asHe suHuje HUje 610
JebUHUCAH peAMeTHOM peryaaTuBoM, Besnka BpuTaHuja ce UCK/BYUUBO
0CJIOHMJIa Ha ofipei0e MehyHapoaHor o6uvaja kogudpukoBaHor KoHBeHIUjoM
0 npaBy Mopa. MehyTum, ncrnocTaBuo ce a JONYIITEHOCT U3MeHe NpeMa
MebhyHapoHOM 06M4ajy HUje ayTOMATCKU NoJpa3yMeBaJia U JONYIITEHOCT
n3MeHe 1o npaBy EY, jep je y npecyAu UCTaKHYTO Jia IO3UBake YaHHUIE Ha
MehyHapoAHU 061Yaj pa/iu nonywaBawa nNpa3HuuHa npasa E3/EY mMoxe 6UuTu
y CYIPOTHOCTH ca JpyTUM OCHOBHUM BpeAHocTHMa npaBa E3/EY, kao uito je
ouyBamwe epUKACHOCTH, HA OCHOBY JIOKTpUHe effet utile.

39 Micheletti, para. 10; C-179/98 Belgian State v Fatna Mesbah [1999], para. 29; C-192/99 The
Queen v Secretary of State for the Home Department, ex parte Manjit Kaur [2001], paras 19-20.

40 Micheletti, para. 10.

41 C-364/10 Hungary v Slovak Republic [2012], para. 56. leTa/bu ciopa MOTY ce IIOTJIejaTH
y: KuexxeBuh [Ipenuh, Pagusojesuh, 2016: 97-98.

42 C-146/89 Commission v United Kingdom, para. 25.
43 Ibid, paras 27-29.
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Ha ocHOBY peueHOT, MOe ce TBpAUTH /ia I03UBakbe Ha MehyHapoaHU 061Yaj
HUje 6e3ycJioBHO, Beh je Moryhe camMo yKOJIMKO je carjlacHO ca BpeJHOCTUMa
u npaBuaumMa EY. /lpyrauuje pedeHo, kopuithewe mehyHapogHux o614aja
praeter legem JONYLITEHO je CAMO YKOJMKO OU ce THMe, IOpeJ NOoNymhaBakba
Npa3HUHe, IOCTHUTJIa KOMIIJIEMEHTAPHOCT U Ca CBUM OCTaJIUM IpaBUJIMMA
U npuHuunuMma npasa EY. CBakako, Cyz npaB/e y OBakKBUM CUTyalMjaMa
NpHUCTYNa JOKTPUHU 00C1e0H02 MyMaderbd, KOjUM Ce CeKyH/apHa JerucaaTuBa
HHTepHpeTHpa TaKo Za y To Behoj Mepu 6y/je KoMIlJIeMeHTapHa Me)yHapoJHO]
o06aBe3y, u3beraBajyhu TuMe cTBapame HeraTUBHe nocaeaule MehyHapoaHe
oarosopHocTu EY (Kuijper, 2008: 93).

5. MebyHapoaHu 0614aj Kao OCHOB 3a OCIIOpaBame
Ba/baHOCTHU CEKYH/apHe JIerucjaaTuBe

[Tocnenma ysiora MehyHapoJHUX o6uYaja y jypucnpyzernuuju Cyaa npaBje je
HajKOMIIJIEKCHH]a, HAjKOHTPOBEP3HHja U pa3BuJIa ce HajkacHUje. MoryhHocT
nosuBamwa Ha MehyHapoJHU obuYaj MpeTnocTaB/ba NPeTXOJHU OJLTOBOP
Ha NuTame JAa Ju MehyHapoJHO 06MYajHO MPaBO YUHU UHTErpaHU Jeo
npaBa EY. [loTBpiHU OATr0BOP AATOr MUTakma HUMIJIMLIUTHO je A06UjeH Y
npeameTty Poulsen,** a ekciinuTHO y Racke.* Tlpema Tome, Cys npaBze Mopa
TyMa4WTH U IPUMEBUBATH CEKyHJAPHY JIETUCIAaTHUBY TAKO /a je ycarsalleHa
ca MehyHapogHUM obuvajeM, YUMe ce JOIIJIO [0 UCTOr 3aK/bydyKa Kao U
CBOjeBpeMeHO 3a MehyHapo/iHe yroBope HaKoH ciay4aja Haegeman®. [lakue,
MehyHapoaHHM 06HYaj He caMo Jla TIpeJicTaBJ/ba Jleo paBHOTr nmopeTka E3/EY,
Beh je Cyn oBsamheH u fa ocurypa yckaaheHocT HUkUX akaTa EY ca mum.?’
CJyieCTBEHO TOME, HYKHO Ce MOCTABUJIO MUTakhe MOTYRHOCTH Mo3uBamka Ha
MehyHapoHe o61yaje pajy ociopaBamha Ba/baHOCTH akaTa EV.

44 Cypnpajejeynapa.9 ucrakao aa,Eeponcka 3ajedHuya mopa nowmosamu mehyHapooHO
npaesoy epuierby c8ojux ogaauiherba”, Te je AOKTPHUHA 3aKJ/bYUHJIa J1a Ce THMe 3allPpaBO MUCJIUIIO
Ha MehyHapoHU 061 4aj.

45 C-162/96 A. Racke GmbH & Co. v Hauptzollamt Mainz [1998], paras 45-46.
46 C-181/73 Haegeman v Belgian State [1974], para. 5.

47 Y cBakoM cayy4ajy, notBpAa Cyzaa na EY Mopa nourtoBatu Me)yHapojHO TPaBo y BPIIEHhY
cBOjux oBJallherma He Mojpa3yMeBa ay TOMATCKH U MOTYRHOCT M03MBamka HAa MehyHapoJHU
001Yaj Kao OCHOB 3a peBHU3Hjy 3aKOHUTOCTHU akaTa EY. OfHOCHO, MO3UTHBAH OATOBOP HA
NpPBO MOTIHUTAE He [opa3yMeBa [06ujathbe MO3UTUBHOL O/ r0BOPa U Ha Apyro. Y caMoM
MehyHapoHOM npaBy HUCY JleGMHKCAHA TPAaBUJIa HUTHU YCJIOBU 32 IUPEKTHO J1€jCTBO UJIH
MoryhHOCT no3uBamwa nojeMHala Ha oAipei6e U3 foMeHa MehyHapoaHor mpaBa, Beh cBaku
MehyHapoHOMpaBHU cy6jeKT (y oBoM cay4ajy EY) oanydyje camoctanHo fa id he TakBy
MoryhHOCT yonuite 03BOJIMTH U MO, KOjUM YCJIOBUMa.
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EKCIJIMIIMTHO NOCTaBJ/bakbe NUTakha MOrYhHOCTU N03MBawka Ha MehyHapoaAHU
06u4aj o4 cCTpaHe NIPUBATHUX JIMLA pa/iU OCIOpPaBakba Ba/baHOCTU CEKYH/JApHe
JIerucJaaTHBe jaBuJo ce y npeameTuma Opel Austria u Racke, anu cy, HaxaJocT,
M30CTaJM jacHU ofroBopu. OsakiiaBajyha OKOJIHOCT je 1ITO ce y 06a cayyaja
MehyHapoaHU 061Yaj 0JHOCHO Ha IPaBoO yroBopa, Te Ce aHaJKu3a CBOJUJIa Ha
no3uBame Ha oZiroBapajyhe onpeboe beukux KOHBEHIUja, YUME je JOKa3UBabe
6110 3HATHO OJIaKIIAHO. Y IPBOM CJ1y4ajy, ped je 6110 0 06aBe3u Ja ce npeMeT
Y CBpXa yroBopa He 06eCMUII/baBajy IIpe CTyNakba Ha CHary yroBopa, oK je y
JpyToM cJjy4ajy 61JI0 peuu 0 N03MBaky Ha paBuUJIo rebus sic stantibus.

HHTepecaHnTaH je mpuctyn [IpBocTeneHor cyaa y npeamety Opel Austria,*®
KOju, HaKOH nojacehamwa fa je ,npuHyun dobpe g8epe npasu1o mehyHapodHo2
obu4ajHoz npasa Koju je npuzHam o0 cmpaHe MehyHapodHoe cyda npasde ... u
cmoza o6asesyjyhu 3a 3ajedHuyy",** HanoMube /ia je OH KOAUPUKOBaH y YiaHy 18
Beuke koHBeHIHje 3 1969. roaute,*® Koju mpomnucyje o6aBe3y J1a ce He 0CyjeTH
L[MJ/b U CBpXa YyroBOpa Mpe Hero LTO CTyNu Ha cHary. MehyTum, HacTaB/ba
TaKo LITO U3HEHaJla U 6e3 MpeBulle 06jalllbeha [0J1a31 10 3aMeHe Te3a, Te
cenoMeHyTU MehyHapoHU 06MUaj 3aMeyje npaBoM E3, TauHuje npuHIUIOM
JIETUTUMHUX O4YeKuBama: , [IpuHyun dobpe gepe y mehyHapodHoM jagHoMm npasy
je nocaeduya Havesa 3awmume J1e2UMUMHUX OYEeKUBAIA Koje, npema cydCcKoj
npakcu, yuHu deo hpasHoz hopemka 3ajedHuye”.5! AHasorHa npaBuJia Koja ce
oJlHOCe Ha MehyHapoJHU 0614aj ,da ce y2080p He CMe AUWUMU YU/bA U C8PXE
npe wez0802 cmynarea Ha cHazy”, [IpBocTeneHH Cy/ je Halllao Jja BaXke U 3a
HayeJI0 IESTMHTUMHUX OYeKuBama.>? CTora, OH [{0J1a3H /10 AiBa 3ak/byuka: 1) naje

48 T-115/94 Opel Austria GmbH v Council of the European Union [1997]. Y BpeMe JJ0K joL1
AycTpuja Huje 6una yianuna EY, naBasaje sHavyajHy ApkaBHy noMmoh ¢pupmu Opel Austria,
KoOja je o MULl/bey KoMUCHje HAa OCHOBY Tora 6uJia y 3HauyajHUjoj IpeHOCTH, Te je 3aTO
yBeJla LlapuHY 3a keH Npou3Boz 0/ 4.5% Perynatusom (Council Regulation (EC) No 3697/93 0]
L 343, L 343), kao Mepy KojoM 64 ce TaKBa NpeJHOCT CMamwUJIa UK eJUMUHUCcaNa. CKOpo
y UCTO BpeMe, OJJHOCHO HeJie/by JlaHa IIpe yCBajaka NOMeHyTe PerysaTuBe, 3aK/byuyeH
je Cmopa3yM o eBpOIICKOM NPOCTOpPY, KOjUM je 6uJI0 NpeABUheHO YyKUAalkhe CBUX Mepa
canvHor edpekTa ca [apuHaMa UJu JoAaTHUM nope3uma. Tume je PerysnatuBa Komucuje
[ocTaJjla HeycarJallleHa ca OBUM Meh)yHapoJHUM Clopa3yMoM, KOjH je TpebaJsio Aa CTYNH
Ha cHary 1. 1. 1994. r. [logHOCHOL M 3axTeBa Cy CTOra cMaTpaJiu /Jia je JOLUJIO 0 NoBpeje
HCTOBETHOT 4saHa 18 06ejy beyknx KOHBEHIIMja 0 yTOBOPHOM I paBy, Koje NpeACcTaB/bajy
MebyHapoHU 0614aj.

49 Ibid, para. 90.
50 Ibid, para. 91.
51 1Ibid, para.93.

52 1bid, para.94:,Y cumyayuju kada cy 3ajedHuye denoHoga.ie c8oje UHCMpPYMeHme yceajara
MehyHapodHoz cnopazyma u 0amym He20802 CMynara Ha CHA2y, mp208yYuU ce Mo2y 0CA0HUMU
HA NpUHYUnN 3aumume JNe2UMUMHO2 0YEKUBAFA Y YU/bY 0CNOpasarsd yceajarsa 00 CmpaHe
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npegMeTHa o/ipes6a (4. 10) Cnopa3yma o eBpOICKOM eKOHOMCKOM HpoCTOopy®>?
JIUPEKTHO ZiejcTByjyha HakoH cTymamwa Ha cHary,®* kao u 2) /ia je ocropeHa
PerysiaTuBa HecnojuBa ca ogpeabom Cnopasyma o EBpoIckoM eKOHOMCKOM
IPOCTOPY,>® T€ je TUME JIOLILJIO /10 TOBPe/ie IPUHIMIIA IETUTUMHHUX OYeKUBamba.>®
Ha Taj HaYMH ce COJIOMOHCKHM pellerheM KOMIIJIEKCHO MUTakhe TyMadyewa U
npuMeHe npaBusa MehyHapoaHor o6uyajHOT npaBa usberasa. [lomTo je Cyx
nocTymnuo no npuHuuny npasa E3, a He MehyHapogHOT 0614aja, lberosa ysora
U [1ejCTBO y OBAKBOj CUTyallUjHOCTaje HejacHo. /lakJe, MehyHapoaHO 06HU4YajHO
NpaBo HUje MPUMEHEHO AUPEKTHO, Beh HHAUPEKTHO, myTeM npasa E3 kao
cBOjeBpCcHOT Medujyma (Schutze, 2007: 9).

OBuM cayyajeM [IpBocTeneHy cyj je CTBOPUO T3B. MPAHCHOPMAYUOHU npucmyn
(Wouters, Eeckhoutte, 2002: 28), mo kome MehyHapoaHU 0614aj IOCTaje MpaBo
E3/EY, ycaep yera foJia3u o BULIeCTPyKUx nocaeguua. [IpBo, TuMe nonpuma
cBe KapakTepucTHKe npaBa E3/EY, mehy kojuMa cy ¥ NpUHLMNIHK JUPEKTHOT
JlejcTBa v npumara. [lopeJ Tora, Tako CTBOPEHH ONIITU NpUHLMIK paBa E3/
EY nouumy fja BoJie CONCTBEHU MIPAaBHU KUBOT, 0JJBOjeHO 0/ MehyHapoHOT
o6uuaja, Te popMHUpame, TyMadeke, U3MeHa UM YKU/Aake 3allpaBo 6UBajy
perysrcanu npasoM EY v nogBpruyTu cy TyMmadewuma Cyga npasze. KonauHo,
OBaKBUM MeTOJOM 3alpaBo /0Ja31 U 10 T3B. egponeusayuje MehyHapogHOT
npaBa (Wouters, Nollkaemper, Wet, 2008: 8), mTo Apyru ayTopyd Ha3uBajy U
YHuoHuzayujom MmehyHapoaHonpaBHUX HOpMHU (Rossem, 2013: 20). [Ipeo6uTHO
cy cynoBu EY, a HapouuTo [IpBOCTeneHu Cyz, MOCE6GHO UHCHUCTUPAJIU Ha
ujeju fa MehyHapoHU 061Yaj CMe UMAaTH CaMO UHAUPEKTHO /ejCTBO, NyTeM
TpaHchopMalMoOHe METO/IE KOjOM Ce TpeTBapa y ONUITH NpUHLUI npaBa EY, u
y ToM pyxy npuMemyje (Konstadinides, 2016: 520).57

Y cay4ajy Racke®®, koju ce THIjao npuMeHe npaBuJja rebus sic stantibus, Kkao
OCHOBa 3a cycneH3ujy CnopasyMa o capa/jiby ca TaZalllbHOM JyrocjiaBujoM, He

UHCMumyyuja, npe cmynarea Ha cHa2y moz cnopasyma, 6uJ10 Koje mepe cynpomue oodpedbama
moe cnopasyma koje he umamu dupekmaH ymuyaj HAKOH Wmo je cmynuo Ha cHazy”.

53 Agreement on the European Economic Area, O] L 1, 3. 1. 1994, p. 3-522.
54 1bid, paras 100-102.

55 Ibid, paras 96-99, 103-122.

56 Ibid, para. 123.

57 Ibid, paras 83, 90, 93; C-372/97 Italy v Commission [2004], paras 116-118, Joined Cases
C-74/00 P, C- 75/00 P Falck and Acciaierie di Bolzano v Commission [2002], para. 140; T-308/00
Salzgitter AG v European Commission [2004], para. 166.

58 Hemauka koMmmnaHuja Racke, Koja je yBo3uJia BUHO ca Teputopuje Kocosa mo
npedepeHIHjaJTHOM PEXUMY YCTAaHOB/beHOM Ha ocHOBY CrnopasyMa o capa/jibu usMehy
JyrocnaBuje u EE3 (Cooperation agreement between the European Economic Community
and the Socialist Federal Republic of Yugoslavia, O] L 41, 14. 2. 1983, p. 2-27), xxesena je na
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caMo /la je eKCIJIMIIMTHO peyeHo Aia MehyHapo/JHO 061YajHO TPaBo peAcTaBJ/ba
WHTerpaJsiHu fieo npasa Yuuje,*® Beh u zia je HayesiHO Moryhe U ZI03BOJbEHO
no3uBak€ Ha o6aBe3e koje 3a E3/EY noTuuy us mehyHnapoaHor o614aja,®® mro
HeKHU u3jeZHauYaBajy ca AupeKTHUM AejcTBoM (Eeckhout, 2004: 332), nok npyru
pasJMKyjy nojaM JUPEKTHOr JejcTBa o MOryhHOCTU no3uBamwa Ha ofipesby
(Wouters, Eeckhoutte, 2002: 6). Mako je oBaj cTaB Cya okapakTepHCcaH Kao BPJio
HallpeJlaH, ICTOBPEMEHO je BUllleCTpyko orpaHudeH (Wouters: Eeckhoutte:
2002: 20). Kao npBo, orpaHUYEH je Ha CUTYAlH]jy y KOjoj Ce mojejuHAL MO3UBa
Ha MebhyHapoaHU 06U4Yaj paayd pa3MaTpawa 3aKoHUTOCTH akTa E3/EY, a
He Jp>kaBe. Cy/ je moce6GHO Haryacuo Ja ce nNpeJMeT He OJHOCH Ha MUTamwe
JUPEKTHOT JlejcTBa MehyHapoaHUX o6u4aja,’! Beh ncrtuve ga ce y gatom
cay4dajy GU3UYKO JIMIle 3alpaBo OCJakha Ha JUPEKTHO JejcTBo Cropasyma
0 capa/iy, TUMe UHIIM/AEHTHO ocniopaBajyhu BasbaHOCT PerysaTuBe Koja ra
cupedvaBa /ia ce I03MBa Ha Jjo/leJbeHa npaBa. /lpyro, no3uBame Ha MehyHapoaHu
00HYaj pajiv OlleHe 3aKOHUTOCTU aKTa OrPAaHUYEHO je Ha CUTYAIUjy ¥ KOjoj
je ped 3ampaBo 0 aKTy KOjUM Ce BpIIH HeroBa UMIJIEMHETAaIUja,*? YyuMe ce
[0CTaBJ/ba NUTakE Ja JiU ce cayuaj Racke cBogu Ha npuMeHy Tecta Nakajima
y KOHTeKCTy MehyHapojHux o6uvaja.®® Tpehe, Cys orpaHuyaBa CBOjy OAJyKY

HacTaBU Jla TO YUHHY, Te je MOKyllaJa [ja OCIIOPU CYCIIeH3U]jy AaTOT yroBopa paJy 3alUTUTe
COIICTBEHOTI eKOHOMCKOT MHTepeca. CMaTpaJa je Aa je PerysaTuBoM KojoM je U3BplIeHa
CycIleH3H1ja JJOILJIO JI0 TOBpe/ie MPOLleCHUX 3aXTeBa 3a IpUMeHY paBuJia rebus sic stantibus,
LITO je OCJIY?KUJI0 Kao IPaBHU OCHOB 3a CyCHEH3H]jy.

59 HajsHauajHuju cy naparpadu 45-46: ,45. Tpeba ucmahuy mom noasedy ... da Eeponcka
3ajedHuya mopa nowmosamu MehyHapooHO npaeo y epuiery ceojux osaawhera. 3602 moaa
je HeonxodHo nowmosamu npasgu.aa MehyHapodHoz obuvajHoz npasa NpUAUKOM JOHOWEHA
nponuca ... 46. U3 moza npoususasu da cy npaguaa mehyHapodHoz obuyajHo2 npasa Koja ce
00dHoCce Ha npeKuod U CycneH3ujy y2080pHuUX 00Hoca 3602 6umHe npomeHe oko.1Hocmu obasesyjyhe
3a uHcmumyyuje 3ajedHuye u YuHe deo npasHoz nopemka 3ajedHuye.”

60 Hauwme,ynaparpady 51 oH uctuue: Y makeum 0ko1HOCMUMA, nojeduHay Koju ce 0cAara
Ha NpasHu NOCMynak o npasuMa Koja HenocpedHo npousu.1ase u3 Cnopasyma ca HeYAaHUYOM, HE
Modice 6umu yckpaheH 3a Mo2yhHocm ochopagarba 8audHOCMU pegyaamuge... Humu Mo2yhHocmu
nosuearba Ha obasese Koje npoucmuyy u3 npasuaa mehyHapooHoe obu4ajHoz npasa, Koje
pezyauule npeCmMaHak u CycneH3ujy y2080pHuUX odHoca".

61 Ilapa. 47 uctude: Y 08oM cayuajy, Mehymum, mysxcuaay cAy4ajHo ocnopasa 8a/baHocm
Pezynamuge 3ajednuye npema mum npaguauma (MehynapodHoe o6uyajHoz npasa) y pedocsedy
da ce ocaarajy Ha npasa Koja HenocpedHo npousuaase us cnopazyma 3ajedHuye ca 3emM/moM
Koja Huje uaaHuya. 0saj cayuaj ce He 00HOCU Ha dupekmHo dejcmeo mux npasuaa“.

62 HaumMe, cnopHa pery/iaTyBa je U3pHUUTO HaBeJIa /ia je JOHeTa HA 6a3u npaBuJia rebus
sic stantibus.

63 Y napa. 48 npecyne Racke, Cya ce U3BpUUMUTO MO3UBA, ,HA CAUYHY CUMYyayujy y 00HOCy
Ha 0CHOBHA npasu.a y2osopHe npupode” caydaja Nakajima. Y ToM npeaMeTy, YyBO3HULMMA
janaHckux nucahux MallMHaA M [ITaMIavya je yBeJeHa aHTH/aMIIMHIIKA 06aBe3a, HAKOH
yeraje NoJUrHyTa Ty>k6a 3a IOHULITA]j JaTe peryJaTuBe, TBpJehu 1a je oHa He3aKOHUTA U
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Ha MehyHapozHe o6u4aje T3B. hyHdameHmaaHe hpupode.®* Nako ux, HaXKaJloCT,
HUje fepUHHUCAO, jaACHO HABOAM Jla MPUHIUIIM pacta sunt servanda w rebus sic
stantibus criafiajy y 0By KaTeropujy.®®

MebhyTuM, Uy 0BOM CJIy4ajy [10J1a34 0 06pTa, Oyayhu nay napa. 52 npecyze Cyn,
objalimana Jia je ,3602 C/10ceHoCmu Npasu/id o Kojuma ce padu u HenpeyusHocmu
HeKux od KoHYyenama Ha Koje ce odHoce ... Cagem y4UHUO ovuz/1edHe epeulke y
npoyeHu y 8e3u ca yca08uma 3a hpumeHy mux npasusa”.®® Tume je, 3anpaso,
onpaBgao rpeiuky opraHa E3/EY, uctuuyhu Mans/puBocT MehyHapoaHUX
o6uyaja Kao HenpeyU3HUX GOpMaJTHUX U3BOPA, LUTO je 6UO0 PEeLMET XKECTOKE
kputuke.®’ Cys je OBUM MOKYLIA0 ia HOMHUPH /iBa CYIPOTCTABJ/bEeHA IJIeIUIITA
- cajeJiHe CTpaHe /ia 103B0JIM MOT'YRHOCT o3uBama Ha MehyHapoAHU 061Uaj
paJiu HICIUTUBAakha Ba/baHOCTH aKTa, [IOK je ca Apyre CTPaHe CBOjUM TyMadyemheM
npeTepaHo MPOLIMPHUO JUCKpelMoHa oBallheka opranuma E3 ga ux norpenrHo
npotymade Ui npuMmene (Schutze: 2007: 11). Tako je cTBopeHa MapruHa
cjo6oHe npoueHe U 3a cygoBe E3. Enusor cayuyaja je ga Cya Huje yTBpAKO
HeCIOjUBOCT cIopHe PerysaTuBe ca MehyHapoJHHUM o6U4ajeM, Te je TOHOBO

ctora HeBaxkeha ycyies; theHe CyIPOTHOCTH ca AHTUAaMIUHIKUM KogoM [ATT. Cyp npaBae
je cMaTpao Jla ce y HaueJly He MO>Ke BPLIUTH I03MBame Ha npaBuJia cnopasyMa 'ATT pagu
pasMaTpama Ba/baHOCTH aKaTa 3ajefiHHUILe, aJlH je 1040 [ia je UMlaK J03BO/beHO 031Babe
Ha TaKBa IpaBUJIa YKOJIMKO je CIOPHU aKT 3ajefHUIle 3aIpaBO MMIIJIeMeHTalMOHHU aKT
KOjUM ce HaMepaBaJio cipoBohewe npey3eTe o6aBe3e Ha OCHUBY JaTor cnopasyma. C-69/89
Nakajima All Precision Co. Ltd v Council of the European Communities [1991], paras 28-31;
Portugal v Council, para. 49. C jegHe cTpaHe, MOXe ce IPOTYMa4yUTH /1 je ciy4aj Racke 3anpaBo
NnpeToyeH NpUMep jypucnpyneHyuje us npegmerta Nakajima us somena npasa CTO koja ce
npeJinJa Ha IpaBuJa MehyHapoAHOT 06HYajHOT TpaBa. YKOJUKO je TO cayyaj, MoryhHocT
No3uBaka Ha IpaBUJa MehyHapoAHOr o61MYajHOr IpaBa pajy ociopaBamka 3aKOHUTOCTH
akaTa 6uJsia 64 BeoMa orpaHuueHa, 6yayhu fa 64 To npescTaB/basio AOLATHU YCJI0B KOjU
61 ce MOpAo UCIIYHUTH.

64 Racke, para. 48.
65 Ibid, paras 49-50.

66 1Ibid, para.52.0Baj ctaB Cysa 610 je ”HCTUPUCAH MUI/bEHEM ONIITET TPAaBOOPAHUOILA;
Opinion of Advocate General Jacobs [1998], para. 71.

67 IlpeTepaHo je mojefHOCTaBJ/beHE Aa ce MehyHapoJHU 06MYaju KapaKTEpHUIIy Kao
HeoJipeheHH, HEM3BECHU U HENPELM3HU, Ka/ia je 061u4ajHO MpaBUJIo rebus sic stantibus
KoZMPUKOBAHO YJaHOBHMMA 62 06e beuke KOHBeHIIMje, CTOra UMa UCTe KapaKTEePUCTUKE
Kao U ofipesioe yroBopa. 3anpaBo je ped 0 U3y3eTKYy KOju ce Mopa YCKO TYMAa4yUTH, Te je
yIpaBo MPEeLU3HOCT jeiHA 0J] lbeIroBUX oA inKa. Haume, rebus sic stantibus je usyseTak o,
NpHHIKIA pacta sunt servanda ¥ Kao TakaB ce MOpa TYMauUTH PECTPUKTHUBHO U CMe ce
L NpUMerU8amu camo y u3y3emHuM cay4djesuma’, Kao 1UITO je ucTakao MehyHapoHu cy [
npaBje y npecynu Gabc¢ikovo-Nagimaros, nutupasoj y napa. 50 Racke. [lpyro, 4ias 62(1)
HaMepHO je GopMyJIMCaH HeraTUBHO, 1a 61 ce MO3MBakbe Ha Hera MOIJIo U3BPLIMTH CaMO
[10J; CTPOTUM ¥ KyMyJIaTUBHUM yCJIOBHMaA.
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M30CTao jacaH 3aK/byYaK UJIM CTAB [0 MU Taky tbUXOBOT IUPEKTHOT /IejCTBa, aJIu
jecTe CTBOpEH T3B. mecm ovuz/iedHe 2pewke y npuMeHn MehyHapogHOr 0614aja.

Opn 3Hauaja je u npeameT ATAA®® y kome ce, inter alia, noCTaBUJ/IO MUTabE
koMmnatubusHoctu JupexktuBe 2008/101%° ca 6pojHUM NPUHIMIHUMA
MehyHapogHor o6uuajHor npasa.’’ Ciy4aj je U3y3eTaH jep je 0 NPBU NYT
3aTpaxkeHo ga Cyn mpaBje 0 AUPEKTHO] HaJJIeXKHOCTU YTBPAHU jacHe
KpUTepUjyMe no3uBamwa Ha MehyHapoaHU 06UYaj 3apaj, Cy[CKe peBU3Hje
akata EY, 6yayhu na cy cBU npeTXo4HU NpUMepHy GUJIU U3 JOMeHa UHAUPEKTHe
HajuexxHocTH CyJla, OAHOCHO 10 MeTO/Yy NOCTaBJ/bakba NPETXOAHUX NUTAMKA.
[Ipema Munbewy onuiTer npaBo6paHUoId, MehyHApOAHU 00MYAjHU 10 CaMOj
CBOjOj IPUPOJM HUCY Y CTamwy Ja OyAy AUpPeKTHO JejcTByjyhuy, 6yayhu aa cy
npeTexHo Mehyap:kaBHOr KapakTepa. U3y3eTHo, Moryhe je 1a npeJcTaB/bajy
OCHOB UCIIUTHBakbha Ba/baHOCTHU CeKyHJapHor akTa EY y ciy4ajy kyMysnaTuBHOT
HCIyHea JiBa yciaoBa: 1) na MmehyHapoHU o6uyaj Mopa 6UTH 06aBe3yjyhu
3a EY; 2) na npuposa u mupoka JIoruka AaTor obuyaja He CMejy CIPeuYUTH
HCNUTHBaWke Ba/baHOCTU.”! [IOBpX TOra, MpeTXoJHU 3aXTeBU JUPEKTHOT
JlejcTBa Takobhe Mopajy 6MTHU UCIyHbeHHU, OJJHOCHO MehyHapoHH 06uvaj Mopa
OUTH J0BOJbHO NpelU3aH U 6e3yCc/10BaH.

MebhyTum, Cyg npaBje je 3ay3e0 HELITO APyTradyuje CTAHOBUILTE U AedUHHUCAO
TeXU TeCT NPUMEHE NPUJIHUKOM N03MBaka Ha MehyHapoJHU 06u4aj pagu
ocliopaBaka Ba/baHOCTHU CeKyHJapHe Jyierucjaatuse. [IpBo, nojeUHIU MOTY
BPLINTH MO3MBake Ha BbUX pa/lu UICIUTHBaWka Ba/baHOCTH aKkTa EY ykosnko
JI0BO/Jle y MU Tabe HauieXxkHOCT EY f1a ycBoju Taj akT,’? 0fHOCHO YKOJIHKO je EY
JlesioBaJa ultra vires.”® Jlpyro, npeAMeTHH aKT MOpa 6UTH TaKaB Jla yTUYe Ha
npaBa MJik 06aBe3e Koje mojeauHal 1ipnu us npasa EY”* (De Baere, Ryngaert,

68 C-366/10 Air Transport Association of America (ATAA) and Others v Secretary of State for
Energy and Climate Change [2011], paras 52-54.

69 Directive 2008/101/EC, 0] 2009 L 8/3.

70 HckJ/bydyuBe HaJJIEXKHOCTHU AprKaBa HaJ, Ba3AyIIHUM IPOCTOpPOM, HeMoryhHoCTH
Jip>KaBa Jia Bpliie HalJIeXKHOCT HaJl CJI060HUM MOpPEM, C1060/10M MpeJieTa u3Ha /i 1060 JHOT

MOpa, Kao ¥ NpaBuJia /ia Ce Ba3lyXOINJIOBHU y IIpeJIeTy U3HA/ CJ1I000JHOT MOpa HaJla3e MoJ,
UCKJbYYUBOM jyPUCAUKIIMjOM P’KaBe PErUCTPOBabA.

71 Opinion of advocate general Kokott, ATAA, para. 109.
72 Joined Cases 89/85,104/85,114/85,116/85,117/85,125/85-129/85 Ahlstrém Osakeyhtié

and others v Commission of the European Communities [1988], paras 14-18; C-405/92 Mondiet,
paras 11-16.

73 Haume, pokycje cTaB/beH Ha 06/1ACTH UCKJbYYMBe HaileskHOCTH EY, 0oJHOCHO Ha 061acTH
rZle HaJIMKyje Ha Jip>KaBe, IITO je MCTAKHYTO Uy pasMaTpamwuMa lllector komuteta 'CYH
MOBOZIOM MehyHapoAHUX 061 Yaja.

74 ATAA, para 107.
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2013: 394). To 3anpaBo 3Ha4H Jla AATHU MehyHAPOJHH 06HMYaj MOpa OUTH TaKBOT
KBaJIMTETA [ja yTU4e Ha IIpaBHU NI0JIOXKaj ojeanHNa. [lopes Tora, npeTxo HO
YCTaHOBJbEH YCJIOB OCTAO je Ha CHA3! - Jja JaTu MehyHapoaHU 0614aj Mopa 6UTH
byHjaMeHTaJIHe TPUPO/ie, KA0 U J1a Cy yCBajarbeM JOTUYHOT aKTa HHCTUTYIH]e
EY HanpaBuie ouuzsedHe epewike y npoyeHu y orjeJly ycjaoBa 3a NIpUMeHy TUX
obuyaja.”> lakse, ycaoBu u3 npeamera ATAA HUCY 3aMeHUJIN UJIU YKUHYJIN
NpPeTXOJHO YCTAHOBJbEH TECT U3 Jl0Tajlalllbe CYACKe pakce, Beh cy ux camo
JLONYHUJIY, OBOeNH 10 Te3e J1a je ped 0 KOMILJIEMEHTAPHOj jy pUcCpyAeH L UjH
(Konstadinides: 2016: 520). TauHuje pedeHo, JOLIJIO je 10 MOOIITpaBawa Beh
JIOBOJbHO CTPOrOr TeCcTa MpUMeHe KaJia je ped 0 MOryhHOCTH MPUBATHUX
cyb6jekaTa Jia ce o31Bajy Ha MehyHapoJHU 061 Yaj.

Ha 6a3u peueHor, Moxe ce cMaTpaTtu Aa je Cy npaB/e U3y3eTHO 00a3puUB
NPUJIMKOM 0l06paBaba MOIr'YhHOCTH 03UBakha Ha Meh)yHapoiHM 061Yaj 3apa/,
HCIUTHUBaKka Ba/baHOCTU CEKYHJapHe JIeTUCJaTHUBe, y KeJbU Ja 3alUTUTHU
ayToHOMHUjy npaBa EY o oBakaBe HOBe BpcTe opyoicja (Konstadinides, 2016:
525). UcToBpeMeHO ce OCTaB/ba NUTakbE 12 JIU IPEBEJTUKOM 3alITUTHUUKOM
yJI0TOM OH WITeTH npaBy EY u 3anpaBo KpwU ycTaHOBJ/beHY ayTOHOMU]Y (Ro-
ssem, 2013: 42).

6. 3aKk/by4ak

[lomrTo mpaBusia o popMupaky, TYMadewy U CyCleH3uju MehyHapogHUX
o6uyaja cnazajy y loMeH MehyHapoJHOT jaBHOT IIpaBa, OHa 3a/[pKaBajy CBOjy
NPUPOJY U KapaKTepUCTHUKe NMpaBuJia MehyHapoJHOT paBa yak U Kajia ce
y npaBHOM nopeTKy EY nosuBajy Ha wux. U3y3eTak npeacTtaB/ba NPUCTY
TpaHchopMalUje, KOjUM ce MpaBuJio MehyHapoJHOT 06HMYajHOT TpaBa 3allpaBo
npeTrBapa y npasuJjo EY, nonpumajyhu kapakTepuCTHKe NpaBHUX akaTa
Yuuje, omoryhyjyhu nosuBame Ha lbUX Iy TeM IPUHIUIA JUPEKTHOT JlejCTBa.
Jlpyraduje peyeHo, BpILY Ce eBpollen3alija NpaBuJa U3 joMeHa MehyHapoHor
jaBHOT IpaBa.

AHasv3a K/byYHUX cay4ajeBa U3 jypucnpyaeHiuje Cyaa npap/e nokasyje aa
IIOCTOjY Ha4yeJIHa CIPEMHOCT /ia ce Meh)yHapoJHO 061YajHO TPaBo y3UMay 063Up
NPUJINKOM pa3MaTpakba IpaHulle HaIJIeXKHOCTH U oBJIalhewa ApxkaBa uiu EY,
Kao ¥ IPUJIMKOM TyMayela v 0Ny ’haBaa IPaBHUX IPa3HUHA Yy yHY TPallbeM
npaBHOM nopeTKy EY. Tako uHjupekTHO Kopuinhewe MehyHapogHOT 061YajHOT
npaBa U MeTo/ie 10CJIeJHOT TyMayeta He JOBO/IU J10 IPaBHUX IpobJieMa UJIx
HezoceHOCTH. OHU ce jaBJ/bajy TEK PHU MOCJE/[H0j QYHKIIMjU MehyHapoJHUX
o6u4aja, KaJla Npe/CcTaB/bajy IpaBHU OCHOB OCIIOpaBakha Ba/baHOCTH akTa EY.

75 Ibid, para. 110, Racke, paras 50-61.
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[losauBamwe Ha MebyHaposHe obuyaje paju NpeHCIHUTHBAKA CEKYHAApHe
JIeTMCJIaTHUBe NPOLLJIO je KPO3 CBOjeBpCHY eBoyLHjy. UcnipBa je Cyzs orpannduo
COIICTBEHMU OIICET CYACKOT NPeruCNUTHBAaba Ha 04Uz/1edHe 2peulke y npoyeHu
JoTu4YHe uHCTUTYLHje EY, 3602 koMnaekcHocmu damux npasua u HenpeyusHocmu
HeKUX nojMosd Ha Koje ce odHoce”,’® najyhu TuMe Beha auckpeloHa oBaniherma
vHcTUTyuHujama EY y cayyajy npuMene MmehyHapoHUX 06HYaja yCI0B/bEHO
HBUX0BOM HenpeyuzHowhy. [loBpx Tora, MOryhHOCT IN03MBakha Ha MehyHapoAHU
0614aj HayesIHO je MpU3HATa CaMo YKOJIUKO je pyHdameHmanHoz2 kapakmepa,
OJIHOCHO 3aBHCH 0OJ] lberoBe KaTeropuje, TauHuje o MUulllJbewa camor Cyza fa i
cnajiay pefi OHUX KOju y npuHyuny, umajyhu y audy ruxogy npupody u cmpykmypy
Mmehy npasuauma y ceemay kojux Cyd mpeba da pazmompu 3aKoOHUMocm mepa
Koje cy yceojuse uHcmumyyuje 3ajedHuye, U1 NaK CNafa y OCHOBHA npasuad
MmehyHapooHux obuuajHux npasua. [lowrto CyJ HUje IPUCTYNHO CUCTEMATCKOM
objalimey GyHAaMeHTaJHOr KapaKTepa, o, cjay4daja o cjayyaja ce Mopajy
TPa>XUTU OJITOBOPU KOjU MehyHapoJHU 0OHUYAjU 3aCJYXKYjy Taj enuTerT.
KacHujoM cyfckoM pakcoM, HOMEHYTH TECT IPUMeHe je onyweH. MoryhHocT
no3uBama Ha MehyHapoHe o6UYaje pajy UCIUTHBaWka Ba/baHOCTH aKkTa EY
ycJIoBJbEHA je TUMe Jia je EY ycBajaweM nobujaHor akTa jAeJioBaJa ultra vires,
Kao U Jia AaTy MehyHapoAHU o6U4Yaj yTHUYe Ha IpaBHU M0JIOXKA] IojeJUHLA.
Ha ocHOBY peueHOr, ca 036M/bHOM pe3epBOM Ce MOpa NPUXBATUTHU HadeJHa
MoryhHOCT no3vBama Ha MehyHapoiHe o61yaje, jep ce youaBa U3y3eTHO CTPOT,
4YeTBOPOCTPYKHU TeCT IpUMeHe Koju je CyJ U3rpazuo.

[Towrto je Cyn npaB/ie Bullle Iy Ta UCTULAO Jia je MehyHapo4HO NpaBo caCTaBHU
neo EY, ouekunBasio 6u ce 061J1aTO U 6e3pe3epBHO Kopuliithewe MehyHapoJHOT
obuyajHor npasa. MehyTum, cyjcka npakca Hac ynyhyje Ha 6UTHO Apyraduju
3aKJ/byyaK O IMOCTOjalby Pa3JUUYUTHUX MOJaJUTeTa NIpUMeHe MehyHapogHOr
obryajay CKJIaAy ca berOBUM pas/IMYMTUM QyHKILMjaMa, TPU YeMy Ko/ BehuHe
JoMuHupa otnop Cyza npasje.
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INTERNATIONAL CUSTOMARY LAW IN THE JURISPRUDENCE
OF THE COURT OF JUSTICE OF THE EU

Summary

By analysing the highly heterogeneous practice of the Court of Justice of the Eu-
ropean Union (CJEU), one can identify four roles of international customary law
within the EU legal order. Fistly, it has relatively frequently and easily been invoked
for its demarcation role in order to differentiate the competences of EC/EU from
its Member States. It is notable that the Court of Justice did not refrain from this
type of role of international customary law.

The interpretative role of international customary law is also not per se a conte-
sted one. However, it appears that the Court of Justice has only been keen to apply
those customary provisions codified by the two Vienna conventions on the Law of
Treaties, thus freeing itself from the burden of proving their existence or content.

International customary law serves as a means of filling in legal gaps within EU law,
thus having a praeter legem function. Jurisprudence has clarified that the invoking
of international customary law in this function is only allowed when complementary
to all other rules and principles of EU law.

Finally, it has an important yet not fully clarified derogatory role, when serving as
a legal basis for challenging the validity of secondary legislation, which is in fact
the most contested function. Throughout the years, by adding new requirements,
the Court of Justice has defined a very high threshold. It is extremely cautious when
granting the possibility of invoking international customary law in order to examine
the validity of secondary legislation, thus (over)protecting the autonomy of EU law.

Therefore, although the Court of Justice has repeatedly emphasized that interna-
tional law is an integral part of the EU, there are different levels of invoking and
applying international customary law in accordance with its different functions.

Key words: international customary law, international law, Court of Justice, EU,
Jjurisprudence.

330



. INPEIMIEAHU HAYYHHU PALL
Mapko Tomuly, doi:10.5937 /zrpfni1984

dokmopaHo
UDK: 271.222(497.11)-9(497.15)

327(497.11:439.5)
Pad npumseen: 09.09.2019.
Pao npuxeahen: 24.10.2019.

IIPKBEHOIIPABHA ITHTARA CPIICKE
IIPABOCJ/IABHE LIPKBE Y BOCHH U XEPLIETOBUHH
3A BPEME AYCTPOYTAPCKE YIIPABE™

Ancmpakm: Y pady ce pazmampajy oopeheHa YpKeeHonpasHa numarsa ca
Kojuma ce cyouasaaa Cpncka npagocaasHa ypkeay bocnu u XepyezosuHuy
nepuody do 1905. 2. u doHowera Cmamyma Kojum je deqpuHUMUBHO pewieH
Fo€eH NPAasHU no10xcaj y ogupy Aycmpo-Yzapcke. Y oeom nepuody, beuku deop
u Llapuzpadcka nampujapwuja cy KoHeeHyujom o npuspemeHoM pewersy
0dHoca cpnckux npasocaasHux mumponoauja y buX ca LJapuepadckom
nampujapwujom u3 1880. 2. pezyaucaau npasHu nosaodxcaj CIIL y buX.
KoHneeHyuja je usaseasa HU3 npobsema u cykoba, Kako Ha n/aHy odHoca
CIIl] ca HogoM 8aawhy, mako U Ha yHyMapypk8eHoM NAaHy. Y enagHom deay
pada npukasyjy ce o0Hocu usmehy suuwie jepapxuje u YpK8eHO-WKOACKUX
onwmuHa (HapoJdHUX NPBAKA U HUJiCe jepapXuje) u aHausupajy odpeheHu
npo6semu HacmaJu Ha 080j peaayuju. [lomeHymu npob.aemu ce pazmampajy
€a acnekma KaHOHCKO2 Npasa NpasocaasHe ypkee, ca Yusbem 0a ce nokaice
HA KOju HAYUH cy 6Uau ycmpojeHu 00HOCU UaMehy pasaudumux cmpykmypa
u cayxcéu y CIIL y HogoHacma/aom OpiasHONPABHOM U OpyulmeeHo-
NOAUMUYKOM KOHMEKCMY.

KayuHe peyu: Cpncka npasocaasHa ypksea y bocHu u XepyezosuHu,
Aycmpo-Yzapcka, YpkeeHo-WKo/ACKa onwmuHa, suwd jepapxuja, YpKeeHo
(kanoHcko) npaso.

" tomicmarko@hotmail.com

“Pagu Npelnu3HOCTH Tpeba HamoMeHyTH fAa Cprcka mpaBocJsiaBHa LpkBa y buX y
ayCcTpOoyrapcKoM Iepuoy 3BAaHMYHO HUje HOCUJIA HAa3UB KOjHU je AAT y HACJOBY paja,
aJIM MOUITO Ce pajiu 0 U3pa3y Koju je y mHUpoj ynotpedbu y somahoj ucropuorpaduijuy,
OH je y caMOM HacCJIOBY U HaBe/leH. 3BAaHUYHHU Ha3UB Y BDEMEHCKOM IIepUOAY KOjU je
npeAMeT HCTpaXkuBamwa 6uo je [[paBocsiaBHe enapxuje bocHe, 3BopHuKa 1 3axymsba (of,
jypucnuxnujom Llapurpasacke natpujapiuje). Ox 1905. roanHe 1 foHoIema Ype6e 0 yipaBu
L PKBEHUX U LIKOJICKMX [10CJI0BA CPICKO-NPAaBOCJaBHUX enapxujay buX, 3BaHMYHU HAa3UB
Cpncke npkBe y buX 6uo je Cpricke mpaBocsiaBHe MuTpomnosinje y buX (mos jypucaukiyujom
[lapurpazcke nmatpwujapuidje). ¥ camom pajy, mapaJjesHo ce ynoTpe6/baBajy IOMEHYTH
M3pasu.
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1.¥YBog,

HenocpenHo no ysiacky aycTpoyrapcke Bojcke y buX u ycrnocrtaB/bakby HOBe
BJIACTH, OTIOYEJIU CYy CYKOOU M3MeDhy L pKBEHO-LIKOJICKMX ONIITHHA Kao
npeJCTaBHHUKA CPIICKOT HAPO/a, C jejHe CTPaHe, ¥ BJIACTH, KaKO0 JIOKaJIHEe TaKO
U neHTpasnHe y CapajeBy, ca Apyre cTpaHe. Y 103aJJMHU OBUX CyKoba cTajaa
je xkeJba BaacTu y beuy fna npusaronu Cprncky npaBocJiaBHY LPKBY y buX
CBOjUM NOTpebaMa, U Ha Taj HAYMH je eJTUMUHUIIE Kao paKToOp MUHTerpauuje
cprckor HapoJa oko Cp6uje (Kpasbauuh, 1987: 333). Tu cyko6u cy Tpajaau
NPaKTUYHO 10 Kpaja oKynanuoHe ynpase y buX, Hekay BehuM, Heka MalbbuM
WHTeH3UTeTOM. HauuH U MacoBHOCT 60p6e LPKBEHO-IIKOJCKHUX ONIITHHA
HUje 610 YBeK UCTU. KOHBEHI[UjOM 0 MPUBPEMEHOM pelllehy 0JHOCA CPICKUX
npaBocJiaBHUX MUTponoJvja y buX ca llapurpaackoMm natpujapuivjoM u3
1880. r. perysincaH je npaBHU noJioxkaj Cpricke npaBoc/aBHe LpKBe y buX.
CamM Ha3uB KonBeH1Mje uCTHYe lbeH IPUBPEMEHH KapaKTep, ITO Cy HApoJHe
Bobhe KOHCTAaHTHO UCTHUIaJe, 6opehu ce 3a beHO yKuAawe. OBUM aKTOM Y
ceJlaM Tayaka, ayCTPOyrapCKH ByajJiap je Lo6HO MPABO /1a IOCTaBJ/ba U CMewYje
MUTpPOINOJINTE NpaBocJaBHe LpkBe y buX 6e3 ydemha HapoJa U HUXKeT
CBeLITEeHCTBa caMo y3 ¢popMaJiHy carjacHocT Llapurpajcke naTpujapuiuje.
MuTponosuTH cy nocje uMeHoBawa MopaJju uhu y bed fja nosioxe 3ak/eTBY
BJaagapy.! OcuM Tora, apxujepeju cy o ogpezdama KopeHuje npuMaJsiu miaTy
Y3 Jip>)KaBHe Kace, LITO UX je NPAaKTUYHO YYMHUJIO APXKABHUM YHHOBHHUIIMMA.
OBakBa pelllewa U3a3BaJia Cy Oypy HeroJjoBamwa Ko/l HApoJHUX Boha U yoniuTe
y CPIICKOM HapO/1y OKYIJbeHOM Y IIPKBeHO-1IKOoJIcCKe onmTuHe ([Henep, 1898:
37-41).2

Y nepuony oz 1878. no 1896. rosuHe, 60p6y 3a IPKBEHO-LIKOJICKA TPaBaBO 1A
je ToToBO ycaMJbeHa MocTapcka LPKBEHO-IIKOJICKA ONIITHHA, UAKO je
HEe3a/10BOJ/bCTBO GUJIO 3aje JHUYKO Ha HUBOY LIEJIOKYIMHOT CPIICKOT HapoAa.
Ca acnekTalpkBeHe UCTOpUje IJielaHo, 6UTaH jAorabaj y oBoM nepuoay jecte
3aMeHa GaHAPUOTCKUX BJIaIUKA CPIICKOM jepapXujoM.

1 OBeogpes6e HeJBOCMUCIEHO CBeJloue 0 HaMepH AycTpo-Yrapcke fa CprcKy paBoc/aBHY
IIPKBY OJiMax CTaBH I0J| CTPOI'Y KOHTPOJIY. Y 0CMaHCKOM NepUOAY CyJTaH je GopMaJIHO
u3/laBao 6epaT HOBOM3abpaHOM MUTPOIOJIUTY, aJIM HUje UMao y/ieJiay kerosoM usbopy. Caga
je opydyjyhaysora jaTa MHOC/IaBHOM BJafapy a yJiora npkse (Llapurpajcke natpujapiuuje)
je cBesieHa Ha ¢opMasiHOCT. XpuinhaHcKa LpKBa ce y TOKY CBOje UCTOpHje cyodyaBaJia ca
pa3JIMYMTUM UCKYylLIekhUMa Ha IIJIaHy OZlHOca ca ApxaBoM. McTopuja cBesouu Ja je ipkBa
“MaJia cyKobe ca BJjailapuMa Kako MctodHor, Tako ¥ 3amaHor puMcKor apcTtsa. Beh y 4.
BeKy UCTAaKHYTH IpeJiICTABHUL U LIPKBE Kao IITO Cy ATaHacuje AJleKCaH/IpUjCKHU TaTpHUjapx
1 AMBpocuje MUJIaHCKH €MTMCKON CYyNPOTCTaBI/bajy ce XpUIIhaHCKHUM ByiaJlapuMa xesnehu
Jla 3allUTUTE LPKBY O IpeBJIacTH Ap:kaBe. /leTa/bHUje 0 0BOj TeMAaTUL U BUJHU Y YJIaHIIMMaA
(Llapkuh: 2008: 55-67 u 2009: 21-37).

2 llenoxkynan TekcT KoHBeHIMje nocTynaH je Ha http://www.scribd.com. [IpeyseTto 7. 12.
2018.
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Op 1896. roauHe, Tj. 0 MOMEHTA KaJia Cy ce 60pOH aKTUBHO NPUKJ/bYUYUJIE U
ocTaJle IIPKBEHO-IIKOJICKe ONIITHHE MpeJiBoheHe capajeBCKOM, U Kaia je apy
y Beuy npegnat [IpBu MeMopaHAyM, HacTaje HOBU nepuoj. UcTopudyapu oBy
rOZIMHY Y3MMajy Kao PeJIOMHY, jep 0/ TaZd IOYU e MacOBHA, CUCTeMaTCKa U
opraHu3oBaHa 60p6a 3a npaBa CPICKOT HApO/a, Koja mpepacTa y nokpet Cpba
BuX3a BepcKko-IpocBeTHY ay TOHOMHU]Y. Bop6a cpIcKor HallMOHAJIHOT IOKpeTa
6uhe okoH4YaHa YpeZ60M 0 yIpaBU LPKBEHUX U IIKOJCKUX [10CJ0BA CPICKO-
npaBocJiaBHUX enapxujay buX ns 1905. rogune. Y nepuojy Koju je npeTxXoA1u0
NOMEeHYTOj Ypeab6u pa3dbykTaJia ce 60p6a u3aMehy 1ipKBEHO-IKOJICKHX ONIITHHA
W BHUlIe LIpKBeHe jepapxuje. BiacT je ycnesa fa nozead NapoxujCKo CBeLI-
TEHCTBO y /iBe I'pyIle, HA T3B. HApOJHe U BaajuHe Jbyje. OBU ApPYTHU Cy OUIU
¢duHaHCcUpaHu o7 cTpaHe ApxaBe (CiujenueBuh, 2002: 503) U rpynucaHu 0KO
muTpomnosuta Hukosnaja Manguha.® OBaj cyko6 moHeo je Cprickoj [pkBu y buX
MHOLITBO UCKYIlIelha Ha yHY Tapl,pKBEHOM IJ1aHy. Ta UCKylliewa 61Jia Cy MHOTO
OMacHMUja 1o LpKBEeHU OpraHrM3aM 0/ UCKYIlemha Koja Cy HacTaJla Kao /10, Cy-
koba ca Jp>kaBHUM BJlacTUMa. [IpeTHO je NOTNYHU pacLen CPHCKOT JyXOBHOT
Y HAllMOHAJIHOT je JUHCTBA, a YIpaBo TaKaB pa3Boj Aorabaja niao je y KOpucT
OKyNallMOHe BJIaCTH, KOja ce Yy TOM CyK0Oy 3BaHUYHO Jip>KaJla 10 CTPAHU a/Iu
je BelITO MaHUIy/KMcaJa U pajuja Ha pa3bujamy [IPKBEHOT je IMHCTBA.

2. lIpKBEHO-IIKOJICKe ONIITHHE

LlpKkBeHO-LIKOJICKe ONILITUHe Cy IocTojase y buX U 3a BpemMe oCMaHCKe
BJIaJlaBUHe. Y okBUPY LIpkBe, oHe cy GuJie 3BaHUYHE UHCTUTYILHUje CPICKOr
HapoJa Koje Cy MMaJie CBOje yCTaBe, yIIPaBHe U U3BPLIHE OpTraHe a cabop [jpKBeHe
OMIUTHHE je UMao U CYACKY QYHKIHjY y ciopoBMMa BepHuka (Mupkosuh, 1965:
122-130). llocsie ykugamwa [lehke natpujapmuje 1766. roarHe, jepapxyjcka
CTPYKTypa CPICKUX INpPaBOCJaBHUX MuTponoJsauja y buX je mocreneHo
M3MeHEeHa, Ha MUTPOIOJIUTCKE KaTeApe Cy AOLJIU eNUCKOIU YTJIaBHOM I'PUYKOT
nopeksia. Tako fja cy LpKBEeHO-IIKOJICKe ONIITHHE 0CTaJIe jeJUHe YUCTO CPICKe
WHCTUTYILH]je 0o/, 0CMaHCKOM BJiauthy. 3aTo U He 4Yy/Au YHbeHHU1Ia Jja je HapoJ

3 Huxkousaj Manguh (1840-1907), pohen y 'opwem 'pavany y XpBaTcKoj, MOTHYe U3
cBelITEHUYKe nopoulle. Hajnpe je cayxk60Bao Kao MapoxXujCcKu CBeIITeHUK y [lamkomM,
I'pavany u 'ocnuhy, a nocse cMpTH cynpyre 3aMoHalIdo ce y MaHacTupy l'omupje u
y6p30 noctao uryman. l'ogune 1892. Cunoj Llapurpajicke natpujapuinje usabpao ra
je 3a MUTponoIuTa 3BOPHUYKO-TY3JIAHCKOT, a 1896. I UMEeHOBaH je 3a MUTPONOJUTA
Jlabpo6ocaHCKor. Y BpeMeHy TelIKuX UcKyema 3a CIIL y buX, myapomhy u TaktTuyHomhy
yCIIeo je 1a ypeau CBOjy enapxujy, MoJUrHe 6pojHe IIPKBe U LIPKBEHE 06jeKTe, yHANIpear
pajz PesbeBcke 60rocsioBUje M KOHAYHO /la YCKJIAaU HENIOMUPJ/bHBE CTAaBOBE HAPOJAHUX
npeJCTaBHUKA, BUILIIe jepapXHje U BJIaCTHU Y BpeMe 60p6e 3a IPKBEHO-IIKOJICKY CaMOyIIpaBy;
JoBan C. Papojuuh, Cp6u 3anadHo o0 JlyHasa u [lpuHe, k. 11, HoBu Can, 2009, 673; http://

www.mitropolijadabrobosanska.org. [Ipey3seTo 10. 12. 2018.
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Y UIPKBEHO-IIKOJICKMM ONNIITHUHAMA BUAE0 3aCTYIIHHUKA lb€rOBUX HALlMOHAJIHUX
HHTepecCa U 3alITUTHUKA BberoBOr yXOBHO-HALIMUOHAJJIHOT UAEHTUTETA.

Ha ocHoBy npBor fies1a cagpakaja [Ipor napckor memopanayma us 1896.rogune,
MO3Ke ce BUJETH Jia CY LpKBEHO-IKOJICKe OMUITHHE HMaJle 1Ba [10Jba [leJI0Bama:
JIYXOBHO U IPOCBETHO, U /ia CY y CBOM pajly MMaJie LIMPOKY ay TOHOMHU]Y, Koja ce
HUje ogHOCHUJIA caMo Ha okBUp buX (Manap, 1982: 181-185). HauMme, upkBeHo-
LIKOJICKEe ONIITHHE Cy UMaJle IpaBo Jla yYeCcTBYjy y U360py LLlapurpaacKor
naTpujapxau Jja ce y cayuajy Kpliewba lbUX0BUX IIpaBa neTunujom obpahajy u
camoM cystany (Ibid, 182).

[loMmeHyTa ayTOHOMM]a je mo/jpa3yMeBasa HOTIYHY CJI0604Y y pasy pKBEHO-
IIKOJICKUX OMIITHHA HAa IIPKBEHO-IIPOCBETHOM I10JbY U CJI060/IHO pacioJiaratkhe
[PKBEHOM U MAaHAaCTUPCKOM UMOBHHOM KOja je GuJa Mol lbUXOBOM YIIPaBOM.
Nnak, Tpe6a HalOMEHYTH Jla Cy OBa MpaBa, IpU3HATa 0J] BpXOBHE OCMaHCKe
BJIACTH, GMJIa Y TPAKCH YeCTO KpIIeHa o] CTPaHe JIOKaJIHe BJIACTH.

Cxopo cBaKa napoxuja MMaJia je pKBeHO-IIKOJICKY ONILITHHY, /11 MaJo bHUX je
6u1J10 akTUBHUX. O IbUXOBOj OpraHU3alMju U AeJsioBawy b. Majap HaBoau 4 je
07,351 cprcko-npaBoc/aaBHe LPKBEHO-LIKOJICKe ONMIITHHE, KOJMKO UX je TaZa
(Tj. y BpeMe npenaBatba [IpBor napckor MemopaHayMma 1896. roj) nocrojasio
y BocHu u XepueroBuHy, cBera 42 je opraHM30BaHO TAKoO Jla Cy UM Ha 4yesy
OUJIM JIauIY, 3aTO Ty IpeoBJabhyje yTUIAj TAUYKOT eJIEMEHTA, JOK Cy Ha Yely
ocTtasux 309 oniuTHHA CTajaJu CBELITEHULU U HUXOBA [jeJIaTHOCT je 6uJia
CBeJleHa caMo Ha LpKBeHe nocJsioBe. HujeHa of ONLITHHA HA Yesay KOjUX CY
O61JIM CBEIITEHULU HUje nocsasa aenytauujy y beu” (1bid: 176).

CuTyauuja HUje 6uJa UCTA Y CBUM elapxujaMa U y CBUM MecTuMa. Y 60p6u
3a LPKBEHO-IIKOJICKa IpaBa NpejAmwadyujie Cy rpajicke CpejUHe, CEOCKO
CTAaHOBHMUIITRBO je JaJieKo Makbe OUJI0 YK/bYUEHO Y OBa JellaBama, LTo je U
pa3yMJsbHBO, C 063MPOM Ha TO [ia je CPICKOT CesbaKa HajBUIIE TUILTAO arpapHU
npo6JieM U TeXakK COLMjaJIHO-eKOHOMCKH 110J102Kaj. ATpapHO MUTambe 6UJI0 je
JIOHEKJIe 3aHeMapeHo, LIITO je 610 MOBOJ, 32 KACHUje KPUTHKe yrnyheHe CPICcKOM
noJauTU4YKoM BohcTBy y buX (Musowmesuh, 2017: 72). [Ipo6aemMmu ceockor
CTAaHOBHUUITBA Cy IOMEHYTU TeKy YeTBPTOM LJapCKOM MeMopaHAyMy 13 1902.
roivHe.

Ha ocHOBy oBuX mojaTaka BUJU Ce Jla IIpKBEHO-IIKOJICKe ONIITHHE HUCY
6usie jeJHOOOpaA3He, HU MO cacTaBy HU 10 HAYMHY U nporpamy paja. One
ONIITHHE Ha YHjeM 4YeJly Cy ce HaJIa3uJIU Jaul{ u3Ja3uie cy U3 LpKBEeHOr
OKBHpa, OMJie aKTUBHUj€e U CBe BHUIIE Cy Ce aHTa)koBaJie ¥ Ha HAallUOHAJHOM
nJja”y. HanyuoHa/HU acneKT M36M0 je y IPBU IJIaH NOCJe OKyNaluje, Kaja je
IIOCTAJIO jaCHO /ia je HOBMM BJIaCTMMa IPBEHCTBEHU 11UJb 1a ce y BuX usbpumy
BEKOBHe [IyXOBHe, KyJITypHe, a 0COOUTO HallMOHaJIHe pa3JiMKe, U Jla ce 0/
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Hapoja buX cTBopH jeHa HalMja, KOjy 6M GUJI0 3HATHO JIaKIIe APKaTH MO/,
KOHTPOJIOM U YKJIOIIUTHU ¥ cacTaB AycTpo-Yrapcke MoHapxuje. Kanajes pexxum
je maBao oapebene yctynke Cp6rMa fia IPKBEHOM IIJIaHY, aJIU je HCTpajaBao y
rylierwy HallMOHAJIHOT uaeHTUTeTa. CMaTpaJio ce fa 6 HALLMOHAJIHO Oyheme
Y ocBemhuBamwe Hapoa y buX f0BeJio 10 pa3Boja MaHCJAABUCTUYKHUX U/Jleja U
paja Ha yjeAumbewmy jy>KHOCJTOBEHCKUX HAPOAA.

3. Buma u HU>Ka jepapxuja

Y nepuoay 1o 1896. roguHe f01a3uJ10 je 0 IOBpEMEHUX, MalbUX HECYTJIACULIA
r“3Mehy pBEeHO-UIKOJICKUX OMIITUHA U BUIIE L[PKBeHe jepapxuje. Beh ce Taga
MOTJIO HAaCJIYTUTH /ia 61 y 6ylyNHOCTH HelloBepebe U pasujaxemwe usmehy ose
JiBe TPyIie CPICKUX NpeICTaBHUKA MOTJIO /ja KYJIMUHHUPA OTBOPEHUM CYKOGOM U
NOTNYHUM packoJioM. [IpuMeTHO je 1a cy ce o6e cTpaHe y 60p6u 3a cBoja IpaBa
M03uBaJjie Ha KAHOHCKO MpaBo.

y BpeMe J0JiaCKa dyCTpPO-yrapCke BJaCTH, PKBEHO-IIKOJICKE OIIIITHHE CYy
nMaJje CBOje yCTa/beHe, TpaJULIMOHAJIHE dKTUBHOCTHU U HAYWH paja, 3a KOje
Ce OCMaHCKa BJ1aCT HPIje MHOI'O MHTepecoBaJia.

[IpoMeHa BJ1aCcTH Jl0HeJ1a je HOBe YCJI0BE XKUBOTA U pa/ia ¥ 3a LPKBEHO-LIKOJICKE
OMIITHHe. Y6p30 nocJjie okynauuje u ¢opMupama opraHa Bjaactu y CapajeBy,
JIOIILJIO je 0 CyKo6a ca IPKBEHO-IKOJCKOM ONMIITUHOM y MocTapy. BsiacT
je TBpAHWJIA Jja Cy LIPKBEHO-IIKOJICKE ONIITHHEe HeJlerajHa yApy:Kemwa, Koja
paze BaH 3aKOHa jep HEMajy CTaTyT U HUCY perucTpoBaHa. l|pkBeHo-1IKOJICKa
onumtuHa y MocTtapy 1880. rogune noHocu [lpaBusnuk u lllkoJsicky ypenoy.
Tako je HacTao npBu CTAaTyT MOCTapCKe I[PKBEHO-IIKOJICKE OMIITUHE, KOjU
he 6UTH pas3Jsor KACHUjUX CyKoba ca BsacTuMa. b. Majap HaBoAu Aia ofipeoe
oBor CTaTyTa, Koje Cy 61Jie TPH y OKY BJIacTH, oMoryhyjy ,,ONmTHHU Aa UCTY A
(y noroBopy ca MUTPOIIOJIMTOM) U Y UMe CBUX OMNIITHHA y XepLeroBUHH,
NPOTUB Yera je eHepruyHo UCTyNaJjla OKynalMoHa BJacT... [laja y o4y ja oBUM
[IpaBUJIHUKOM HUje YONIUTe NpeABUbheH HaA30p NOIMTHUYKE BJIACTH Ha /L pajioM
[[PKBEHO-IIIKOJICKE OMUITHHE U IIKOJIe, IITO he y TOKY peopraHu3anuja [pKBeHo-
LIKOJICKMX ONIITHHA y bocHM M XepLieroBUHU IpeACTaB/baTH je/laH 0f, [JTaBHUX
3axXTjeBa oKynaTopcke Bjaactu” (Manap, 1982: 120).

Y6p30 je pousio fo cykoba oko CTaTyTa, a pe3yJaTaT je 6UO0 pacnyliTambe
LIPKBEHO-LIKOJICKe onmTHHe y MocTapy 1882. rogune. OKkpy:KHa BJIacCT je
npeJsoxuiaa HoBu CtatyT 1885. roguHe. [lo weMy ByIaCT UMa NyHU HaZ30p
Ha/l pa/ZioM OBe [JpKBEHO-LIKOJICKe ONILITHHE, CBAKH CKY Il lbeHUX 4JIaHOBa Mopa
Cce IPUjaBUTH, a CBUM CeJHULIaMa IPUCYCTBYje IPeACTaBHUK BJIACTU KOjU UMa
NpaBo Jla NpeKHHe 3ace/jambe YKOJUKO IPOLLEHH /1a paJ ONIUTHHE HUje Y CKAaLy
ca Ap>KaBHUM 3aKOHOM.
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OBako popmynucaH v noHyheH ctaTyT CKynIUITHHA [[PKBEHO-LIKOJICKE ONIITHHE
HUje npuxBaTuJia. [IperoBopu cy HacTaB/beHH, U 1888. rogrHe KOHAYHO je
YCBOjeH CTaTyT U MocTapcka L pKBEHO-UIKOJICKA ONUITHHA je 0GHOBJ/bEHA.
CraTyT je 3anpaBo 6o roToBo uctoetaH CtatyTy u3 1885.rojgune, Tj. BaacT
je, 6ap Ha manupy, ycnesa Jia HaMeTHe KOHTPOJIY Ha/J, LIpKBEHO-IKOJICKOM
ONIUTHHOM y MocTapy. YcBajalkbe 0BAaKBOI CTaTyTa He CaMo Ja HUje pelInsio
cyko6e, Beh ux je jou Bule pa3oyKTaJio.

[locsie o6HaB/bamwa pajia LPKBEHO-IIKOJICKe ONUITHHE y MocTapy, oo je
Y [0 IPBUX HeCyIJlaCulLla BheHUX NPeJCTaBHUKA Ca BUIIOM jepapXHjoM, Tj.
MUTpomnoauToM. [locsie cMpTu JleonTuja Pagynosuha, 1889. roavHe, 3a HoBOr
MUTponoJinTa je usabpan Cepadpum IlepoBuh. OH he ce ogMax cyKo6UTH ca
LPKBEHO-LIKOJICKOM OIMIITUHOM OKO HauuHa M360pa CBeUITEHUKA U yIpaBe
HMakbeM M LKoJoM MaHacTupa Kutomucauha. Cyko6 kysaMmuHupa 1895.
roZijiHe, KaJia [10J1a34 [i0 TOTIIYHOT IpeKK1/ia O4HOCA MUTPOIIOJIUTA U IIPKBEHO-
LIKOJICKe OTIITHHE.

Ca KaHOHCKOTI acneKTa, HApOYUTO je 3aHMMJbUB CYK0OO OKO HauMHa U3bopa
cBelTeHHKa. Taj cykob je moKa3ao y KOJIMKOj MEpH je JIONLJIO /10 3aCTpakmbermha
Ha [IJIaHY LLPKBEHOT )KUBOTA Y CPIICKUM NPaBOCJAaBHUM MUTpoMoarjamMa y buX
Yy TOM IIEpUOAY.

Te neBujaLyje, Koje Cy aTUpaJie joll O [aia MoJ, OCMaHCKY BJIACT, IOCTENEHO CY
ce pa3BHjaJjie U y3uMaJie pa3juyuTe 06JMKe, a 6uJie Cy y3pOKOBaHe HeraTUBHUM
HCTOPHUjCKHUM OKOJTHOCTHMA I10 IIpaBoCaaBHY I pKBy. Hajsehy miteTy l|pkBa HUje
TpIeJia Ha MHCTUTYIIMOHAJIHOM HHUBOY, Beh Ha IJIaHy CBaKOHEBHOT )kUBOTa. C
JipyTe CTpaHe, OC/ae/Hile Oy MUPakha U3BOPHOT XpUIhaHCKOT, jeBaHDe/bCKOT
Y 6oroc/iy»k6eHor )KMUBOTa yTHLlaJle CYy CBAaKaKo U Ha LIpKBYy Kao UHCTUTYLLH]y.

3aTo M He Yy LITO Cy OHOCU u3MeDhy npeicTaBHUKA U HOCKJIALA PA3IMYUTHUX
cayx6u y LipkBu 6uM y ocCHOBU nopeMeheHH, Na Cy ce JeulaBaJje U TakBe
CUTyalje Kao LITO je 0BA Koja je olycaHa.

HanMme, y ocMaHCKOM NeproAYy MojaBuUJIa Ce IpaKca a IpaBOCAaBHe CBEIITEHUKe
6vpa JJanykKa UHCTUTYLHM]ja, Tj. PKBEHO-UIKOJICKA OMIITHHA, 6e3 yyelrha
elucKoIa, MyTeM KOHKypca.* U3a6paHor cBelITeHHKA 61 3aTUM MUTPOTIOJNUT
noTBphuBao u pykonoJiarao. [1omto je cBemTeHWKa nJahaJsia pKBeHO-ILKOJICKA
ONUITHHA, IPOU3UJIA3U [ja je OH 6MO0 HeKa BPCTa HajaMHOT paJHUKaA, WU, Y

4 OBamnpakcanoyume /ia ce pa3Buja o Jpyre nojoBuHe 17. B., KaJia jayajy JaudKu eJJeMeHTH
y LPKBEHOj OMIITUHU, KOHKPETHO 0/100p KMeTOBA Kao IaBHU ynpaBHu oprad 1[0. Ox6op
KMeTOBa Ipey3uMa Ha cebe QyHKLHje cabopa IpKBeHe OMUITHHE, U MOpeJ yIpaB/bakba
MMOBHHOM M GUHAHCHjaMa NOYMIbe J|a TIOCTaB/ba NIapoxXa 3ajeJiHO Ca eNUCKOIOM, YUMe
Cy’KaBa Iberopa IpaBa Koja cy My 61Jj1a rapaHTOBaHa ¥ IPKBEHUM U IP>KaBHUM (OCMaHCKHUM)
npaBuauMa (Mupkosuh, 1965: 125 u 128).
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Haj60/beM CJIy4ajy, YNHOBHHMKA KOra [0CJI0AaBal, IpUMa U OTIYLITA 10 CBOM
Haxohemy.

HoBa Bs1acT je xTesa fja peKo BUILIE jepapxHuje, Kojy je mo KonBenuuju ns 1880.
roguHe oHa nuahaJja, p>Ku MoJ KOHTPOJIOM U HUXKY jepapxujy. Tome cy ce
CyHNpOTCTaBuJIe PKBEHO-IIKOJICKe ONIITHHE, KOje Cy XTeJle JjJa He3aBHUCHO OJ
6uJ10 Kora 6Upajy CBelITeHHKe 3a IOAPYUje CBoje L pKBeHe onuITHHe. Tako ce
CTBOpUJIA je/lHA 3aMplleHa CUTyaluja y K0joj Cy y4ecTBOBaJie TPU CTPaHe:
Jip>KaBHa BJIACT, BUILA jepapxuja U PKBEHO-LIKOJICKE OMUITHHE.

[IpkBeHO-IIKOJICKA ONIITUHA Y MocTapy je mocJie NpBUX HeCyTrJiaculia ca MU-
TponosuToM CepaduMoOM Moyesia /ja ra OnTyXyje 3a capajmpy ca BJacTHMa U
ryliewe HallMoHaJIHe 60p6e. Y TPUJIOT 0BOj ONTYKOU UIILJIA je U YUHbeHUIIa Ja
je 3eMaJbCKa BJyIa/ia iaBaJia NyHY NOAPLUIKY MUTPOIOJIHUTY.

JacHo je fga je HOBOHacTaJla CMUTyallMja HajBUlIe oJroBapaJa ynpaBo ApiKaB-
HOj BJIACTH, KOja je jeaBa godekaJsa nogeny yuyTtap LlpkBe, jep je Ta nmogeJsa
yAapaJia Ha HallMOHaJIHO je JUHCTBO. BJlacT je BemITUM noTesnma ofp>kaBaJia
Y npoay6J/bUBaJia 0Baj CYKob, ycMepaBajyhu CBy CBOjy CHary Ha cjaamMambe U
CTaBJ/bakbe N0J KOHTPOJIy MHCTUTYLMje [PKBEHO-IIKOJICKe ONIITUHE.

C npyre cTpaHe, BUIIA jepapxHja ce HaJla3uJja y BeoMa TEeIKOM I10JI0%Kajy, pa3-
armeTta u3Mebhy ByacTH Koja jy je nsahasa, 1 ca KojoM je 3a o06po6uT LpkBe U
HapoJa MopauJia Jja capabyje, 1 npeAcTaBHUKA HAPO/a, KOjU Cy GUJIH YTJIaBHOM
HEIIOMHUPJ/bUBU NIPOTUBHHUIIU UCTE TE BJIACTH.

Ha ocHOBY oBOT KpaTKOr yBU/la y Npo6JieM 0JHOCA LPKBEHO-LIKOJICKHUX ONIITH-
Ha U MUTPOINOJINTA MOXe Ce YBUJIETH Jla je KAaHOHCKH acleKT npobJieMa 0Ko
n360pa cBellITeHWKa U ylipaBe HaJ MaHacTupoM Kutomucaunh 6vo y Apyrom
IJIaHY, UaKO Cy Ce CBY N103MBaJId Ha KAHOHCKO MPaBo.

[lITa ce KOHKpPETHO AilecuJio y oBoM cuay4ajy? [louetkom 1889. rogune, Mocrtap-
CKa L pKBEHO-IIKO0JICKA ONIITHHA je 04J1y4yunia Aa u3abepe jeJHOr 06pa30BaHOT
CBellTeHHWKa Koju he oncyykKMBaTH mapoxujy y rpajy Mocrapy. PacnucaHs je
KOHKYPC Ha KOjU Cy ce MpHjaBuJia YeTBOPHILA KAHJAU/ATa, O/ KOjUX je u3abpaH
cBelITeHUK U3 /ly6poBHUKa JoBaH Byhun. OKpy:kHa BJacT ce yCOIpOTUBUJIA
OBOM Ha4yMHy M360pa, N03uBajyNu L pKBEHO-UIKOJICKY ONLITHUHY Aa MoJibe
KaH/JUJaTa npesajy MUTPOIOJIUTY, Koju he n3abpaTH jeJHOT O FbUX U [TOCTa-
BUTHU r'a Ha napoxujy y MocTtapy. OKpy>KHHU Npe/iCTOjHUK je 06aBECTHO LIPKBe-
HO-ILKOJICKY ONIITHHY Ja je ©360p napoxa Ha jeZJHOj MUTPOMOJIHUTCKO] LIPKBU
KpO3 CBETOBHY (JIaWYKY) ONUITHUHY 10 KAHOHUYKUM NPONUcKHMa U nocBeheHum
JormMama Hegomnyctus (Magap, 1982: 135).
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J. LucMaH, y To BpeMe, jeZilaH oJi BojgehUX pUMOKATOJUYKUX CTPYUYHaKa 3a
KaHOHCKO IpaBo, TBPAMO je la caMo y buX v HUT /e BULIe je/HA TaUYKa UHCTHU-
Tyl¥ja 6Mpa cBelITeHMKA 6e3 yTUIlaja JioKaaHor enuckona (Ibid.).

To npaBo LIPKBEHO-IIKOJICKA ONMIITHHA HUje MMaJa HU 110 CBOM CTAaTyTy U3
1888. roguHe. /Ip>kaBHa BJACT Ce, AaKJe, TIO3MBaJla Ha KAHOHCKO NIPaBo U
CTATyT LPKBEHO-LIKOJICKE ONIITHHE, a LPKBEHO-LIKOJICKA ONIITHHA Ha CBOje
TpaJMLIMOHAJIHO, HETMCAHO IPaBO U 061Yaj U3 OCMAHCKOT nepyoja. Biacr je
3anpaBo 6uJia IPOTUB OBOT U360pa U3 MOJUTUYKHX Pa3JIora, jep je usabpaHu
cBelITeHUK ByhuH 610 ocBefoueHr poosby6 U naHcaaBucTa (Ibid.).

Be3 063upa Ha TO LITO je O3MBakhe Ha KAHOHCKO NIPaBo O/ CTpaHe BJAaCTHU
6uJia 3J0ynoTpeba y NOJTUTHUUKe CBpXe, Tpeba UCIUTATH [a JIM Cy, 3aUCTa, ca
KaHOHCKOT acleKTa IJIeflaHo, [PKBEHO-IKOJICKe ONIITHHA MMaJie IpaBo Aa Ha
Taj HAYMH OHPajy CBEllITEHUKeE.

Enuckon Hukogum Munauy, jesaH of rJIaBHUX ay TOPUTETA Ha MOJbY LLPKBEHOT
IpaBay OKBUPY IpaBOCJaBHE IPKBe, 0 U360PY CBEIITEHUKA KaKe Jia ,[JITaBHU U
OJIJIYYHHU IJ1ac IPU NOCTaBJ/bakby IapoxXa Mopa NpUnajaTy BpXOBHOME HOCHUOLLY
elnapxujCcKe BJIaCTH, HaUMe, enuckony. OBO IpaBo eNUCKOMNa, KOJUKO [I0THYe
M3 IPUPO/ie caMe CTBApH, TOJHKO je OUJI0O HOTBPHEHO 3aKOHOJABCTBOM L[PKBe
cBUjy BUjekoBa“ (Muuai, 2004: 435). Ha ocHOBY 0BUX peyH jacHo je Aa je,
IpeMa NpaBOCJaBHOM CXBaTakwby U LPKBEHOM 3aKOHOJAaBCTBY, IPBEHCTBEHO
eIMUCKOII Taj KOju GHMpa M MOCTaB/ba CBELITEHUKE ¥ CBOjOj enapxuju. bes merosor
6J1arocJIoBa, Tj. 04,00p€EHHA, HEe MOYKe ce 06aBUTH HUjeIaH [10CA0 Y eMapxHjH, rna
THM IIpe HU U360p CBELITEeHUKA.

[locTaB/pa ce muTame JAa JU HApPOJ, Tj. JAaULY, UMajy ydeuiha y usbopy
CBeIITEHMKA U aKO UMajy, Ha KOjU HAYUH?

CBelITEHUKE je y OCMAaHCKOM Iepruoy 6upaJia IpKBEHO-IIKO0JICKA OMUITHHA,
Beh MoOMeHyTOM MeTO/I,0M KOHKYDCa, Koja je IOTIHYyHO CTpaHa NpaBOCJIaBHOM
npesamy.

Jlaksie, ounryeiHO je a je mounao fo nopeMehaja v HapylaBama oZHOCA Ha
IJIaHy 60roc/ayk6eHe U jepapxujcke CTpyKType L[pkBe Kojy UnHe TpH cyxbe:
€IMCKOIICKa, CBELITEHNYKA U CJay»K06a JJlanKa. 3a HOpMaJIHO GYHKI[HOHHCAbE
[PKBEHOT OpraHu3Ma HeollX0/[HO je Ja u3Mehy HocHuJiana OBUX CJIYKOU Oy/ie
CaBPILIEHO je JTUHCTBO, aJIK U jaCHO Pa3JIMKOBabe CIYKOH, Tj. HeMelllakhe UCTUX.

Wnak, 1auliy HUCY NOTIYHO UCKJbYYeHU U3 Ipolieca u36opa cBellTeHUKa 6yayhu
Jla YMHe HeONXOJHU U He3aMewUBHU Jieo LipkBe. [IuTame je caMo KOjU HA4YHH je
Ca KaHOHCKe cTpaHe ucnpasaH. H. Musiai o oBoM nuTamy cMaTpa ia ,MCTO Kao
Y IV1aC KJIMPA, CAYILIAO je eMUCKOIL U IJIac JOTUYHOT Hapo/a, pHje Hero uto he
My IOCTAaBUTH HEKOr'a 3a TacTUpa (CBelITeHMKa)... 10 KAHOHUYKUM HapeZ6aMa
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IpaBOCJ/aBHe [JPKBe, BPXOBHO NPaBO NPU NOCTaB/bakby apoxa NpunazjaJo je
eMnapxujCKOM eNUCKOIlY; HApO/, je UMao y TOMe /1a UCKae MUILI/bekbe CBOje
0 JOTUYHOM JIMLy, Koje he fa My 6yJe MacTUp, U Aa 3acBje/loYH MOBjepeme...
Yyemrhe ksinpa (y ©360py cBellITEHHKA) BULIIE UJIM Mabe ce 3a/iprKaJio, a ydeurhe
Hapo/a, ycaujes Be3e, y KOjy je CTyNuJIa IIpKBa ca Ap:KaBoM, Ipelso je Behum
Jl1jeJIoM Ha AP KaBHY BJIACT, 4Hjy je moMoh [pkBa yecTo cama TpaxkuJa... (Ibid.:
435-436).

Ha ocHOBy HaBeseHoOr MuJianieBOT MULLJ/bEHA JACHO je Aa je yJiora Jlauka npu
13060py CBelITeHWKa HeONXO/ HA, a/Id IeH KapaKTep je caBeTo/laBaH, HUKAaKO
npecyzaH. Mako ce y ciyyajy Koju paaMaTpaMo pajuJo o Beh pyKkonosioKeHoM
CBELITEHUKY KOjU CaMO IIpeJia3y U3 Napoxuje y IapoxXujy, a He KaHAUAaTy 3a
CBELUTEHWYKH YUH, TO He Mekha 0Baj OCHOBHU CTaB.

[lpkBeHO-1IKOJICKA OMIITHHA je MOIJIa Zja Ipelnopy4y ¥ rapaHTyje MUTPOIIOJIATY
3a oApeheHy JIMYHOCT Kojy BehuHa eJy, aJlu HUKaKO HUje MorJa Aa caMa,
HEe3aBHCHO 0[] e[IMCKOIa, METOLOM KOHKYypca 6upa cBeLiTeHUKe. To je KaHOHCKU
HeJI0NYCTUBO, UAaKO je y OCMaHCKOM Nepuojy, 36or cnjeta HecpehHHx
HCTOPUjCKHUX OKOJIHOCTH, TO GUJIO JJOHEKJIe ollpaBJaHo. /lecuso ce To ja je
je/iHa, CUJIOM NPUJIMKA, HAMETHYTA, KAHOHCKU UCKPUBJbEHA U Y KPajHb0j TAYKH
HelpKBeHa [paKca, 3aXk1BeJia Kao [paBUJIO Ha OCHOBY U3BeCHe TpaJULuje.
UcTopuja llpkBe cBe,04M 0 MHOLITBY TaKBHUX CJAy4ajeBa, aJld CBEIOYU U 0 TOMe
Jaje llpkBa »KUBO TeJsio XpHUCTOBO KOje je Y CTakby Ja mpeBa3uhe TakBe nojase.

TBpAHY cTaB IPKBEHO-IIKOJICKUX ONMIITHHA 10 0BOM IUTAKY CBEJIOUH O TYOUTKY
ayTeHTUYHe LipKBEHe CBECTH U Melllakby UCTe Ca HAllMOHAJIHO-MIOJUTHYKOM. C
JpyTe CTpaHe, U CTABOBU MUTPONOJIUTA CY YIJIABHOM OGUJIN HePJIEKCUOUTHH,
Y TaMo TJe je MorJia /ia ce IPUMeHU CHUCXO/AJ/bUBOCT, TO je usocTtaJsio. CBe 0BO
je pe3ysTUpaJio NIOTOIYHUM PACKUAOM NpeACTaBHUKA [[PKBEHO-UIKOJCKUX
OMIITHHA U MUTponoauTa 1895. rorHe, U TO y TPEHYTKY Kaja je [yXOBHO-
HaIlMOHAJIHO jeiuHCcTBO Cpba 6uJI0 npeko norpedbHo. CuTyanuja je 6usaa y
nojeJUHUM MecTUMa KaTacTpodasHa no L[pkBy, jep je HapoJ oabHjao na
NPUXBATHU CBELITEHHKA KOTa je MUTPOIOJUT U3a6pao U MOCTAaBUO, a KOra je
Takohe nuiahasia ApkaBa. [lerja HUCY KpLITaBaHa, IOKOjHULU CY CaXpawkUBaHU
6e3 ormneJia, cBaj0e 6e3 YMHA BeH4Yatba UTA. CBelITEHUKE Koje HUje u3abpaJsia
L PKBEHO-UIKOJICKA ONUITHHA HapoJ je MOrpJHO Ha3uBao , HaMeT-NomnoBuMa“
(Musomesuh, 2012: 63-65).

Jp>xxaBa je OBy cUTyalMjy BeLITO KOPUCTUJIA Ja LITO BULIe NPOAYOH
HecyrJyacuue U pasjesrHu LipkBy, a TuMe 1 HapoZ. CTekao ce yTUCaK Jia Cy
Cce MUTPOIOJIMUTH YAPYKHUJHU ca BJjalihy fja 64 [IpKBEHO-UIKOJICKE OMIITUHE
NOTYMHUIMU cebUu. TakBe onTyx6e cy oJMax IoyeJse Ja Kpy»Ke II0 HApOAY, a
LA PHUJIN Cy UX NTOjeJUHIIUA U3 pe/l0Ba LPKBEHO-IIKOJICKUX ONLITUHA, YTJIaBHOM
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uMyhHHje rase. Y MHOTMM CJy4ajeBUMa, TUYHU CYKOOU HHTepeca CTajasiu Cy y
1o3aJJMHU po6JieMa 0IHOCA IIPKBEHO-IIIKOJICKUX ONIITUHA U BUIIIE jepapxuje,
TaKo Ja Tpeba Na*k/bUBO U aHAJMTHUYKU IPUCTYIATH OBOj MPOGJIEeMATHIH 1a
6u ce 06U 1A peaJiHa CJAMKA CTakba.

Buia jepapxuja je 6usa npuHybheHa fa capabyje ca Biaurhy, To joj je yecto
y3UMaHoO 3a 3J10. Huje uck/bydyeHa HU MOTrYhHOCT Jja Cy ce MUTPOMNOJUTH
IIOHeKa/| 0CJ1akbaJi Ha AP>KaBHY BJACT Jia 61 OCTBApPUJIU UJIK 3alUTUTHUIIU CBOja
KaHOHCKa IIPaBa, Kao y 0BOM CJIy4ajy KOjH je UCTpaKUBaH, UJIH y Cy4ajy cykoba
OKO yIpaBe HaJ MaHacTUpoM Kutomucanh. MehyTum, norpemHo 61 6110 Ha
OCHOBY OBOTr'a 3aK/bYyUUTH KaKOo je BUIIA jepapXHja U3ajia Hapo/ U CTaBUJIa ce
y CJ1yxK0y OKynaTopa, Kako Cy y TO BpeMe 0 0BOM Npo6JieMy Nrcasiu NojeJuHU
HOBHUHCKHU JUCTOBU y Cp6uju u Pycuju. Mutponosut Cepadum je, HIp., TaKO
npeJicTaB/baH Kao YHUjaTa o, cTpaHe siuctoBa y Cp6uju (Mayap, 1982: 165).

OBaj crnop IIpKBEHO-IIKOJICKMX ONLITHHA U BJIACTH, Y KOjU je y6p30 YKJbydeHa
Y BUIIA jepapxHja, 1896. roguHe y3ehe MacoBHU 06JIMK U Ipepalirhe y mokpeT
Cp6a 3a BepCKO-NIPOCBETHY CaMOYIPaBy.

HajBu1e npo6sieMa UIak je M3a3MBaJIo MUTake U360pa MUTponouTa. KoHayHH
npeJJior HapoAHUX Boha 610 je 1a emapxXMjcKa CKyNIITUHA GUpa TPU KaHJU-
JAaTa, a uap uMeHyje jeAHOT (McTakao ayTop). [lo oBoM npejiory enapxujcka
CKyMIITHHA 61 UMaJia 70 4aHoBa; peJiCeJHUK 61 60 MUTPOIIOJHUT, a OHOC
JlauKa Y cBellTeHUuKa 6u 6uo 5 npema 2 (Ibid: 352). J/launu 61 npeMa oBoM
NpeJJIoTy, 3aXBaJbyjyNu CKYNIITUHCKO] BehuHU, uMaJiu oAy4yjyhy ped npu
M360py MUTPOMOJIHUTA.

H. Munaw HaBoAu Aa je yyewhe Hapoza y ©360py enuckomna o noyeTka 4.
BeKa 6uJio He3aobusa3Ho. [J1ac Hapoja je 6U0 NoAjeJHAKO BaXKaH Kao U IJac
jepapxuje, a 6e3 carJJaCHOCTHU Hapo/ia HUKO HUje Morao 6UTH u3abpaH 3a enu-
ckoma. MehyTum, HacTaB/ba MuJianl, 360r pa3HuX 3/10ynoTpe6a, JlJaogukujcku
cabop (13. kaHOH), KOjU je OApKaH y APYroj MOJOBUHH 4. BeKa, 3a6paHHUo je
,CKYIy CBjeTHHe" 1a yuecTBYyje y ©360py enuckona. [J1ac Hapo/ia je cBesieH Ha
rJ1ac yrJeJHUjUX NpeACcTaBHUKA HApO/a, ITO je 03aKOHHUO 1ap JyCTUHUjaH Y 6.
Beky (HoBesa 123). Beh of 13. Beka nmpeoBJ/iaiaBa npakca nponvcasa [Ipsum
Bace/beHCHUM cabopoM (4. KaHOH), KOja Kaxke Jia eMucKomna 61upa UCKbYYHUBO
cabop cBux enuckomna te obsactu (Musnam, 2004: 378-380).

Kao mto BuuMo, yuyeirthe HapoJa y U360py Bulle jepapxHje je 360r HEMHUDA,
CMYTHHU U 3/10yNIOTpe6a NOCTeNeHO CMalkbUBaHO U Ha Kpajy MOTIYHO YKUHY-
To. LIpKBa, fAaKJ/e, MOXe Jla Mewha HauMH 6upama enucKomna Bojgehu pauyHa
NPBEHCTBEHO 0 CBOjUM NIOTpe6aMa U UCTOPHjCKOM KOHTEKCTY y KOMe ce HaJlasy,
4yyBajyhu IpUTOM CBOj UIeHTUTET. 3aTO U He Uy/I1 pa3/IMYMTa IPaKca NPU U3-
6opy enuckKonay npaBocJaBHUM [JpkBaMa Tor jo6a. Ha npumep, y PymyHckoj,
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Byrapckoj u Kunapckoj ipksy, Te y CH61CKOj MUTPOIOJIN]H, ¥ TO BpEME HApo[
ydecTBYyje y usbopy enuckona (Ibid: 386).

Ha ocHOBY oBOra Moxe ce 3aK/by4MTH Jla OBaKaB NpeAJOor HAYWHa U3b6opa
MUTPOIIOJIMTA HUje Y IOTIIYHOCTU KaHOHCKH, jep 0ly3MMa jepapxuju IJ1aBHY
yJI0Ty y U360py, a JaujuMa yMeCTO caBeTO/laBHe U KOHPUpPMaTUBHE Jjaje npe-
CYAHY YJIOT'y Ha OCHOBY CKYMUITHHCKe BehrHe. AJiM, Kao LITO ce BUJeJ0, HU
OBaKBa IpakKca HUje OWJja Hello3HaTa y NpaBOCJaBHOM cBeTy Tor fo6a (y Cu-
61 CKOj MUTPOIIOJINjU je 6UJIa TOTOBO UIeHTUYHA CUTYyallyja), ¥ UIlaK ce MoXe
NPUXBATUTH, IIpe CBera 3aTo IITO 0/ roBapa norpebamMa LipKBe y KOHKPETHO]
HUCTOPUjCKOj CUTYaLUjU. Y c/1y4ajy KOjU ce pa3MaTpa, NpeACTaBHULY [PKBEHO-
mwKoJickux onTrHa Buge CIIL kao 4yBapa AyXOBHOT M HALLMOHAJIHOT jeJUHCTBA
CBOT Hapo/ja KOjH ce HaJla3! [0/ UHOCJIaBHOM BJallhy, U Ta YMbeHULa 06/IUKYje
HbUXO0B CTaB 10 NUTakby KaHOHCKOT ypehemwa caMe IJpKBe.

4. l'Ipemlor CTAaTyTa OUPKBEHO-IIKOJICKHUX ONIIITUHA

Hapogne Bohe cy y nepuony oz 1896. no 1902. roavHe usHe e HU3 NpejJiora
peliema npobJeMa IPKBEHO-IIKOJICKe ay TOHOMHUje, Tj. ypehuBamwba YHy TapLpK-
BEHUX O/1HOCA, Te ofHoca LipkBe u ApxaBe. [lodeTHU cTaB je 61M0 pajuKaaaH
U 6eckoMIpoMHUcaH, MehyTHUM, KaKo je BpeMe OZMUIaJI0 TaKaB TBPAHU KypcC
je ciabuo. Ha kpajy, npeicTaBHUIU [IPKBEHO-IIKOJICKUX ONIITHHA cy 1902. I.
dopmysincasu cBoje ctaBoBe y BUy T3B. [llonnuux® 11 Tayaka. OBaj npeaJior
je 6uo 3ampaBo ckpaheH JepTanoBuhen® ctaTyT us 1898. roz., asu ca GUTHUM
OJCTyNalkuMa y IpaBLy KOMIpoMuUca ca jepapxujom u Biaauthy. llonunux 11
TayaKa BJIACT je IpUXBaTHJa Kao 3BaHUYHHU CTaB HApOJAHHUX Bobha.

3aHuUMJ/BUBO je uctahu fa je Enyapa Xoposuly, koju je 1902. roguHe npey3seo
oasy4yjyhy yJaory y mperoBopumMa ca npeAcTaBHUIIMMA LPKBEHO-IIKOJICKUX
ONLITHHA, 3alla3Mo /a Cy yIIpaBo KaHOHCKA NMTamwa Ta Koja Kode IIperoBope.
[To ’eroBoM MULLJbEWY, HUjE Ce CMeJIO IPEeNyCTUTHU jepapXUju U IauliuMa Jja ux

5 Bojucaas lllosia (1863-1921) 6uo je jemsan ox Hajyriaenuujux Cpba y MocTapy Tor fo6a.
3ajenHo ca 'muropujem JepranoBuheM cTao je Ha Yesi0 MOKpeTa 3a LPKBEHO-IIKOJICKY
ayToHoMHUjy 1896. r. Buo je u npejceHuk bocaHckor cabopa, NporoweH U yTaMHU4YeH
BHUIlle Ty Ta 360T OTBOPEHOT IPOTUBJbea pexxumy (Pazgojunh, 2009: k. 111, 1166-1167).
6 Tnuropuje JepTanosuh (1840-1929) 6uo je jegaH of HajyryieqHujux Cp6a cBOT BpeMeHa
u3 bocHe u XeneroBuHe. [loTu4e U3 60oraTe capajeBCKe TProBayke MOPOJIUILE, Y BpeMe
60op6e 3a IPKBEHO-IIKOJICKY ay TOHOMHjy 6HO je je/JaH 0] MICTAKHY THUX YJIaHOBA ONO3ULIHje
ayTpOyrapckoM pexuMy U BHILO]j jepapxuju. bupaH je u 3a motnpe/ce HuKa Benukor
yHpaBHOT M IPOCBETHOT CaBjeTa, Kao U 3a 4aHa BocaHckor ca6opa. Y Toky [IpBor cBeTCKOT
paTa,y ABa HaBpaTa, cyheHo My je 3a Besienszajy. [locsie pata 61o je npejceHUK HapogHor
Bujeha 3a BocHy u Xeprerosuny (Pagojuuh, 2009: km. 11, 130).

7 lled oxemera 3a buXy 3ajeJHUYKOM MUHUCTAPCTBY pUHAHCHja AyCcTpo-Yrapcke.
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He3aBHCHO 0/1 BJIACTH pellaBajy. XOpoBHUIl je IPeJIOKHO Jja ce 3eMaJsbCKa Byajia
AKTUBHO YKJ/bYYH U Yy pelllaBalbe KAHOHCKUX Hecyriacula (Manap, 1982: 351).

M3 oBora npousuJasi je Aa je KAHOHCKONPAaBHU acleKT npobJseMa LipKBe-
HO-LIKOJICKEe ay TOHOMHUje jelHAKO OMTaH Kao U NUTake JPXKaBHUX HaJJIex-
HOCTH y ofiHOCY Ha LlpkBy. 3a KOMIJIETHHU]Y aHaJU3y IpobJeMaTHKe paja,
HEONXOJHO je Yy KpaTKUM LpTaMa pasMOTPUTH KOHA4yHHU npejsor CtaTyTa
HapoJHuX BoDa, Tj. losnHux 11 Tayaka.

[IpBux 5 Tadaka ce oJjHOCe Ha YHYTapIpKBeHe OJJHOCE, [PYTUX NeT FOBOPE O
onHocy llpkBe U ipKaBe, a y OCJe/H0j TAYKH Ce TPaXKU rapaHiyja 3eMaJbCcKe
BJIaJie a Ce KOHAYHH, 3ajeAHUYKHU CTAaTyT Hehe HaKHAJHO MeHhaTH, Tj. Zia ce
Hehe HaMeTaTH HOBe o/ipe/i0e MoCJIe HheroBor ycBajamwa.’

[IpBa Tauka npeaBuba ga KonBennuja us 1880. rogrHe, nnak, ocTaHe Ha CHa3H,
y3 u3BecHe ycsoBe. OBO je 6M0 NPBU BEJIMKH YCTYIaK C 063UPOM Jia je 10 Taja
je/laH o/ r/TaBHUX 3aXTeBa HApOJAHUX Boha 6uJio ykujamwe KoHBeHIMje. 3a 0BO
HCTpaKMBake BaXHO je JileTa/bHUje pa3MOTPUTH O/ipe/i0e Koje ce TUUY IIpKBeHE
opraHusanuje u aJMUHUCTpaLuje.

5. OpraHM EPKBEHO-IIKOJICKE yIpaBe

[lope MUTPOIOJIMTA, KOjH je IJiaBa LpKBeHOr cabpatba, M 6e3 Kora npaBocJjaBHa
LpPKBa He MOXKe IOCTOjaTH, PyTH jeJHAKO BaXkKaH YWHUJIAL, LiPKBEHOT )KMBOTa
cy noMohHuU opraHu MmutponoJsurta: Konsucropuja, lyxosuu cyg, Enapxujcka
CKYMNIITHHA U YIIPaBHU U IPOCBETHU CaBeT.

OpraHu LipKBeHe yIpaBe 3aUCTa jecy IOMOhHU OpraHU eNUCKOoIa, yuja je PyHK-
[4ja Jja My IOMOTHY 1a epUKacHUje yIpaBJba enapxujoM. Enuckomn no KaHoH-
CKOM IIPaBY MMa allCOJy THY 60roc/yK6eHY, yIpaBHY U CYACKY BJACT y OKBUPY
cBoje enapxuje. O ToMe JUPEKTHO UK UH/UPEKTHO FTOBOPU MHOIITBO KaHOHA’.
JacHo je na ped envckonay CBUM OBUM OpraHUMa Tpeba Jja 6yze oayudyjyha u
Ipecy/Ha, a ped OCTaJIMX 4JIaHOBA CaBeTO/aBHa.

[IpenJior pelema 0BOr MUTaka 3HATHO O/ICTYIA OJ PAHUjUX PaJUKATHUX
CTaBOBa Npe/ICTaBHUKA [[PKBEHO-IIKOJICKUX ONIITHHA, TAKO C€, IITO CE TUYe
Konsucropuje (CaBeTa), ogycTaJso o paHUjer 3aXTeBa Jja oHa 6y/ie MEIIOBUTOT
cactaBa (6 CBelITeHHKaA U 3 JlauKa) U NPeJJIONKEHO je a 4yiaHoBU KoH3ucTo-

8 JletasbHuje o mpeuiory CtatyTa HapoAHUX Bobha, Tj. lllonnaux 11 Tavaka Buauy (Manap,
1982: 352-354).

9 Buju Hnp. kaHoH 39. Anoctosickuy (JeBtuh, 2005: 47).
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pHje 6yay UCKJbYUYHMBO cBelnTeHU U (Marap, 1982: 352), mTo cacBUM oiroBapa
HOpMaMa KaHOHCKor npasa.l’

lllonuH npeaJior cactaBa Besikor fyxoBHOr cyfa 640 je Ja Taj opraH 4YvHe
CBa YeTHPHU MUTPOIOJIUTA, 3aTUM 8 CBelliITeHUKa U 4 Jlauka Koje 6U 6upaJie
enapxujcke ckyniutuHe. OBaj cys 61 610 cyj Apyre MHCTaHLe U pelllaBao 6u
yrJiaBHOM 6payvHe criopoBe (Manap, 1982: 361).

C 063upoM Ha JIeJIOKPYT pajia, cCacTaB Cy/a HUje npobyeMaTH4aH, CBe IOK He
Jobe z0 Tora Jja Jlauny NMpey3mMy UHUIUjaTUBY U HbUXOB IJIaC IIOCTAaHE OJJ1y-
yyjyhu (Munam, 2004: 350).

Cinesehu opraH npKBeHO-IIKOJICKe yripaBe 6U 6ua Enapxujcka ckynumTuHa,
Koja 6u Tpebasio Aa uMa 70 4JaHOBA, MUTPOMNOJUT 6U OGHO HA 4YeJsly, a OJHOC
CBelITEeHUKa U JJauKa 64 61o 2 npeMa 5. Emapxujcka cCKyniTruHa 64 61Jia 3aKo-
HO/IaBHO TeJIO M 6upaJia 6u npeAcTaBHUKe 3a BeJIMKHU [yXOBHU Cy/ ¥ YTIpaBHU
Y MPOCBETHH CaBeT U, ITO je HAajBa’kKHUje, OUpaJia OU TpU KaHJUaTa 3a MU-
TPOMOJIMTA, 0/ KOjUX OU L{ap UMEHOBAO jeIHOT.

YsiaHOBM 6H ce 6UpaId MENIOBUTHUM MY TEM, Tj. CBEIITEHCTBO U JIAULM OW OUJIH
jeAMHCTBEHO M360PHO TeJIO, a He CenapaTHO 3a LITa ce 3ajaraJja jepapxuja
(Manap, 1982: 353).

Ha ocHoBy oBora ce BU/iu ia je 0Baj opraH ynpaBe 610 0/f U3y3eTHOT 3Hauaja 3a
L PKBEHO-IIKOJICKH )XMBOT je/iHe elapxuje, IpaKTUYHO HAjBUILIHN OPTaH LiPKBe-
HO-LIKOJICKE BJIACTH Ha HUBOY enapxuje. HaZiexkHOCTH enapxyjcke CKyNIUTHHE
Cy MEIIOBUTOT, LLPKBEHO-LIKOJICKOT KapaKTepa, U 3aTO je ydellhe jlavka y 10j
OIpaBJaHo.

10 Enuckon Hukogum MuJiam fleTa/bHO 06jallitbaBa UCTOPUjCKH Pa3B0j OBE HHCTUTYIIH]je
HaBoJehu Ha3uBe U 06J1aCTH AeJaTHOCTHU (cay»x6y) cBUX 4ylaHoBa KoH3ucTOpHje, Kako
nocTtojehnx y veroBo BpeMe (moyetak 20. Beka), TAKO U OHUX KOjU Cy paHHje OCTOjae.
OcHoBHe gesaTHOCTU KOH3MCTOpHje cy: yyBake U oJp>KaBakbe NpaBoCJaBHe Bepe U
6orociyxema, IoJM3ame U 0NpaB/bathbe MaHACTHPA U IPKaBa, NpocyhuBamwe o kakBohama
KaH/AMJaTa 3a CBELITEHCTBO, 6pUra 0 ypeJHOCTH y BpIIEHY CIyK6e 0] CTpaHe CBeIITeHCTBA
utA. (Munam, 2004: 413-415 1 418). YcTaHOBa KOH3UCTOPHje, Tj. LPKBEHOT cyAa (caBeTa),
nocrojaJsia je y LlpkBu ox HajpaHujer BpeMmeHa. HapaBHO, BpeMeHOM ce MeHao HauuH
opraHusalyje, pajia i CaMo leHO HMe, a 0/1 8. BeKa KOH3UCTOPHja I0CTOjHU y CBAKOj eNIUCKOIUjU
npaBocCJaBHe PKBe. Y1aHOBY KOH3UCTOPHje CY 0yBEK 6HJIHN UCKJ/bY YMBO CBEIITEHULH (0
12. BEKa U CBEIITEHOMOHACH), T€ CTOTA je jeJlaH 0/ HajCTapHUjuX HAa3WBa 3a OBY YCTAHOBY
u 6uo ,IlpesBuTtepcku caBeT”. H. Musam fgasbe HaBoAM Jja y KapsioBaukoj MUTpPONOJIUjU Y
cacTaB KOH3UCTOpHje ya3e v tauy. [lo keMy, yora jankay pajy KOH3UCTOPHje MOXKe OUTH
caMo caBeTo/laBHa. J/lauliy Mory Jia y4ecTBYjy y paZy KOH3UCTOpPHje caMo Kao nocMaTpayy,
Y Jla eBeHTYaJIHO 10 6J1aroc/I0BY eMHUCKOMNa U3HEeCY CBOje MUII/beHhe, aHAJOTHO lbUX0BOj
Y1031 Y paly TIOMeCHOT UJIM Bace/beHCKor cabopa. OBO ce 0JHOCH KaKO Ha BEPCKE TAKO U
Ha aJMUHHUCTpaTUBHe nocJjose (Ibid., 418 u 237).
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MebyTuwm, /I. PyBapan HaBoAM NpUMep pasHUX 3JI0yNnoTpeba enapxujcke
ckynutuHe y KapsioBaukoj MUTpONOJIUjY, TBpAehH Jia je OHA yCTpojeHa Mo
JIyTEPaHCKOM MO/IeJIy KOjH je CTpaH NPaBOCJaBHOM KaHOHCKOM IpeJiamy U
CPIICKOM MEHTAJIUTETY. 3aTO je TaKaB CUCTEM LIPKBEHO-IIKOJICKe yIIpaBe U J10-
BO/IMO /10 OpOjHUX 3JI0yNOTpe6a U ancypAHUX CUTYallHja, Kao HIIP. 1a IOTHYHO
HeL[pKBEHU JbY/IH, 1A YaK U IeKJIapUCAHU aTEUCTH, 6yl UIaHOBHU UJIH TpeJce/l-
HUIM y OBUM I]PKBEHO-IIKOJICKUM OpraHumMa ynpane (PyBapai, 1899: 56-59).

[locaemy opraH pKBEHO-IIKOJICKe yIIpaBe 610 61 Besiuky ynpaBHU U Ipo-
CBETHH CaBeT, HajBHULlIA JPKBEHO-ILIKOJICKA BJACT, YUjU CacTaB OM YHMHUIU: 4
MUTPOIOJIUTA, 3aTUM CBELITEHA JIULA U JIauIlld, GUpaHU U3 CBe UeTUPU enap-
XHjCKe CKYNIITHHE CPICKUX IPaBocaaBHUX MUuTponoJurjay buX. OgHoc 1avka
Y CBelITeHHKa 6u 6uo 2 npema 1. OBaj opraH 64 0JIy4MBa0 O OCHUBAKY U O
Ha/|30py Ha/J, 06pa30BHUM yCTaHOBaMa cpIckor Hapoza y buX (Magap, 1982:
353 u 362).[lomTo ce ¥ 0BJie pa/ivi 0 MEIIOBUTOM OpPraHy ca ZIBOCTPYKHUM M0JbeM
JleJIATHOCTH, Ba>KH UCTU KOMEHTAap Kao U 3a eNapXUjCKy CKYILITHUHY.

Kao 1To ce BUiM U3 OBOT KPATKOT IPUKa3a KOHAYHOT IIpeJjiora cTaTyTa npej-
CTaBHHKA LJPKBEHO-IIKOJICKUX ONIUTHHA, IJAUYKH eJIeMEHT je KOpUT0BaO CBOje
paZMKaJiHe CTaBOBe, KOjU Cy 6MJIM IOTNYHO CTPaHU KAaHOHCKOM NpeJiaky npa-
BOCJIaBHe I|pKBe.

[IpeMa kaHOHMMa MpaBOCJAaBHE [IPKBE, OJHOC JIAaWKa U KJUpa je oapeheH wu-
XOBOM CJ1y>k60M y LlpkBu. Cnyx6e y LpKBU cy NaK UCTOBPEMEHO Pa3JIUYUTE
Y HEO/IBOjHBE U, IIITO je U3y3eTHO GUTHO, He MOTY ce MemaTH Mehyco6Ho. Ha
npuMep, hakoH He MOXKe BPIIUTH CJAYKOy eNUCcKona U 06pHYTO. Y TOM 60ro-
CJIY>KOEHOM MOPeTKY Tpeba TPaKUTH U MO/leJl 3a CBe ocTaJie chpepe PKBEHOT
KHUBOTA.

Cny»x6anaukay LIpkBH je mpe cBera 60orocy»k6eHor kKapakTepa, Kao yocTaJIoM
U CJIy>K6a eNUCKoNa U CBELITeHHKa, U IPBEHCTBEHO Ce CaCTOojH 0/ MOTBphHUBamba
OHOra LITO caBpllaBa KJ1up. be3 HapoJHOT aMUH (IOTBp/e), HeMa 60rocyxerma
lipkBe, Tj. HeMa HU LlpkBe caMme. J/launu cy, fakjie, KOHCTUTYTUBHHU fieo lpkBe.
Tako Tpeba fja 6y/ie ¥ Ha 10Jby yIIpaBe, OpraHu3alyje, eKOHOMUje U 11eJIOKYTHOT
»KUBOTa LIpKBe — JlauLM Cy TH KOjU CBeJj0Ye, CaBETYjy U KOHAYHO MOTBPhHyjy
CBaKy OJJIYKY elIMCKOIa.

6. 3aKk/by4yak

[IpeAcTaBHUIM IPKBEHO-IIKOJCKUX ONIITHHA 3aje{HO Ca HapoJ0M U BehHHOM
IIapOXUjCKOTI CBELITEHCTBA, C je/lHe, ¥ BUILIA jepapxHuja, C ApyTre CTpaHe, UMaJu
Cy y CYIITHHH jelaH Te UCTH I[UJb. Taj [UJb je 6HO [a ce 04yBajy HAaIlMOHAJTHO
1 JIYXOBHO jeIMHCTBO U UJIEeHTUTET CPICKOr HapoJa y buX, koju cy 6uau
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YTPOXKEHU 0] CTPaHe HOBe MHOCJaBHe BJacTU. L{usb je 610 UCTH, aJlU HAYUH
OCTBapewa HUje, Uy TOj TAYKHU je OO0 o pa3zaopa. [lowTo je BULIa jepapxuja
6uJ1a y YUHOBHUYKOM I10J102Kajy Y OJAHOCY Ha ApKaBy Koja jy je puHaHCcHpaa,
HapOJHU NIpeJ,CTABHULU Cy TEXKHUJIU [ja Ipey3My JOMUHAHTHY yJory y CpIcKoj
NpaBOCJIaBHOj UPKBU U Ja je y ITO Behoj Mepu AUCTaHLMPAjy O Ap>KaBHe
KOHTpoJie. TUMe je BULlIa jepapXuja CTaB/beHa y BeOMa TeXaK 10J10aj, 6yayhu
Jla Cy MUTPOINOJUTH MopaJu Aa 6yAy UCTOBPEMEHO U JIOjaJIHU BJIACTH U
HapoJHU nactupu. C 063MpPOM Ha TO [la je KOHAYHO pellere LIPKBEHO-IKOJICKe
ayToHOMHUje TpebaJsio fa noTBpAHU U Llapurpajcka naTpujapiiyja, Ap>KaBHa
BJIaCT ¥ 00€e CTpaHe y OBOM CyKOOy Cy ce mo3uBaJie Ha KaHOHCKO NpaBo y
NOKY1UIajy Aa ONpaB/ajy CBoje cTaBOBe. AHa/IM3a YHYTapLpKBEHUX OJHOCA Ca
acneKTa KaHOHCKOT IpaBa I0Ka3aJia je MoJ KOjUM yCJIOBUM U Ha KOjU HAYMH
je Moryhe ycTpOjUTH U YCKJAAAUTH OHOCE U3Mehy pa3/IMUUTUX CTPYKTYpa U
cayx6u y LIpkBH, a Ja IpUTOM Oy/ie OUyBaH HbeH KaHOHCKH NopeaK.
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CANON LAW ISSUES OF THE SERBIAN ORTHODOX
CHURCH IN BOSNIA AND HERZEGOVINA UNDER THE
ADMINISTRATION OF THE AUSTRO-HUNGARIAN EMPIRE

Summary

The paper examines certain canon law issues encountered the Serbian Orthodox
Church in Bosnia and Herzegovina in the period until 1905, when the Church aut-
horities enacted a Statute which definitely resolved the legal status of the Serbian
Orthodox Church in the Austro-Hungarian Empire. In this period, the Viennese
court and the Patriarchate of Constantinople regulated the legal position of the
Serbian Orthodox Church in Bosnia and Herzegovina by the 1880 Convention on the
temporary solution of relations between the Serbian Orthodox Metropolitanates in
Bosnia and Herzegovina with the Patriarchate of Constantinople. The Convention
caused a number of problems and conflicts, both in terms of relations between the
church and the state as well as within the Serbian Orthodox Church. In the central
part of the paper, the author describes the relations between higher order clergy
(hierarchy) and church-school municipalities (national leaders and lower order
clergy), and analyses certain problems in their relations. The author considers
these problems from the aspect of canon law of the Orthodox Church, in order to
show how the relations between the various structures and services in the Serbian
Orthodox Church were organized in the new legal state and socio-political context.

Key words: Serbian Orthodox Church in Bosnia and Herzegovina, Austro-Hunga-
rian Empire, church-school municipality, higher order clergy (hierarchy), church
(canon) law.
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YIIYTCTBO AYTOPUMA

Onurre HanomMeHe

Pykomnuc pasa koMijyTepcku oopaauty KopuiihemeM nporpama Word, y
tdonry Times New Roman hupunanua (Serbian-Cyrillic), (ocum
OPUIMHAJIHKX JATHHUYHUX HABOJA), BemunHa ¢pouTta 12 pt, pazmax
nsmehy penosa 1,5. @opmar crpanune Tpeda ia oyzae A4.

O0um paga

Jenan aytopcku Tabak - pax He Tpeba aa uma Buiie ox 40.000 kapakTepa,
onHocHO 6.000 kapakTepa Kajia ce pajiu 0 IpHKa3uMa, yKJbydyjyhu pazmake.

Je3uk u mucmo

Je3unu Ha KojuMa ce MOry 00jaBJbHBATU PAJIOBH Cy CPIICKH, CHIJICCKH,
PYCKH, (ppaHIyCKU H HEMAYKH.

HacuioB paga

HacJioB pana xyuaru BeanunHoM Gonra 14 pt, bold, Times New Roman
Hac1oB pajia MpHIIOKHUTH U Ha SHIVIECKOM jEe3HUKY.

AyTop(n)

He ynocutr nme(Ha) ayTopa y TEKCT paja aa ou ce 06e36eamia aHOHUMHOCT
peuensupama. [Toganu o ayropy(ima) 6uhe ZOCTYHIHH peIaKIHjH IPEKO
ACHCTEHT Iporpama.

Moganu o npojexty uian
nporpamy*

Ha nHy npBe cTpanune Tekcra, Tpeba HaBecTH y pycHOTH ciexnehe:
Hasus u 6poj npojekTa, Ha3UB MPOTpaMa, Ha3UB MHCTHTYLHjE Koja
(MHAHCHpA IIpojaKar.

Moganu o yceMeHoM
caonmTemy paga*

AKO je paji OMO M3JI0XKEH Ha HAYYHOM CKYITY y BHY YCMEHOT CAOIIIITEHha
[0J] KCTHM HJIM CJIMYHMM Ha3UBOM, [I0J[aTaK O TOMe Tpeba HABECTH y OKBUPY
noceOHe HAIIOMEHE Ha JIHY NPBE CTpaHe TeKcTa ((pycHoTa).

AncTpakt

Anctpakt caapxu 100-250 peun.

Kibyune peun

He Bumie ox 10 kJby4HHX pedd Ha CPIICKOM M eHIJIecKoM je3uky (Key
words).

HamomeHa 0 aHOHMMHOCTH

Y TekcTy ce He cMejy KOPHCTHTH U3pasu Koju ymyhyjy Wi oTKpuBajy
UJCHTUTET ayTopa (HIp. ,,0 TOME BUJAETH Y HAIEM pafy...“ WiH ,,...MOj paj
10J1 HA3UBOM ...“ U CIIMYHO).

CTpyKTypa TeKcTa

1. VBox
2. Tlommacinos 1
2.1. Ilognacnos 2
2.1.1.  Iloanacnos 3
3. Tlommacnos 2
4. 3akspyuak
Hacnosu n nofxacnosu nuy ce gonrom 12 pt, bold.

Jluteparypa (References)

IMume ce HAaKOH TeKCTa, Kao noceOHa cekuuja. Ilopeharn cBe jenunuie
a30y4HMM PEIOM I10 MPE3UMEHY ayTopa, a KO HCTOT ayTopa, 110 F'OUHH
n3aBama (01 HajHOBHjE JI0 HajcTapHje). MoIMMO ayTope J1a HCKIbyde
KoMaH Iy numbering, 1j. 6e3 6pojeBa ucnpen. (I[lornenatn Tabeny Ha kpajy
YIIYTCTBA).

Pe3nume (Summary)

IMumre ce Ha Kpajy TekcTa mocie Jiuteparype, ayxkutne 10 2 000 kapakrepa
(yxspydyjyhu pazmake), Ha CPIICKOM M CHIJIECKOM je3HKY.

Tabeune, rpaduKonH, CIUKe

Tabene ypamur y Wordu mm Excelu.
Dotorpaduje, rpaQUKOHN UM CIMKE JOCTABUTH y (opMaTy jpg.

AyTopcka npasa

AyTOopH pajioBa MOTIHKCY]y CarllaCHOCT 3a MPEHOC Ay TOPCKHX MPaBa.

JocTaBa pagoBa

PanoBu ce mpenajy IyTeM OHJIAjH CHCTEMa 3a EIEKTPOHCKO ypehuBame

ACHUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* OBH NMOJANM YHOCE ce CaMO Y ¢/Iy4ajy Aa pajl HCIYyHhaBa HaBeJeHe yc/IoBe (MpojeKaT N CaonTehe)

—p
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YIOYTCTBO 3A HUTUPAIE JIMTEPATYPE

Hagoljewse uurara Tpeba ypaauTi y TEKCTY, Kao ILITO je HABEJCHO Yy yImyTCTBY. DyC HOTE KOPHCTUTH
caMo Kajia je HEOIXO/JHO IPYKUTH JJOAATHO 00jallllberhe WM IPONPATHH KOMEHTAp, Kao U y CIy4ajy Mo3uBamba
Ha HOPMATHUBHM aKT, CJTy’)KO€Ha I1achiIa 1 OJUTyKe CyJ10Ba.

IluTaTu ¥ NO3UBH HA JIMTEPATYPY Y TEKCTY H JIHUCTa OUOJHOrpadcKUX jelHHUIA HA KPajy TeKcTa
Mopajy ce y moTnyHocTH cjaratu. CBaku LMTAT M3 TEKCTa U MO3UB HA JUTEpaTypy Mopa Jia ce Hahe Ha nucTu
Oubmorpadckux jeAMHUIIA, OJHOCHO, cBaka OMOIMOrpadcka jeMHMIA HABEJCHa Yy JMTEpaTypu Mopa jaa ce
nahe y tekcry. ITo3us Ha Gubnmorpadecke jeMHNIIE HABOJM C€ Y OPHUTHHAITHOM ITHCMY, 0e3 rpeBoherba.

Bumie ayropa

Petrovi¢,V. (2007). Medunarodno pravo
ljudskih prava. Beograd: Beogradski centar za
ljudska prava.

Bpcra paga Pedepenne — auTepatypa IluTHpame y TeKCTy
Kmura, Kemsen, X. (2010). Onwma meopuja npasa u (Kemsen, 2010: 56)
1 ayTop oporcase. beorpan: IlpaBuu daxynrer
Yuusepsurera y beorpany.
Kmura, Dimitrijevi¢,V. Popovi¢,D. Papi¢,T. IIpBo nMTHPame V TEKCTY:

(Dimitrijevi¢, Popovié, Papi¢, Petrovic,
2007: 128)

Hapeano uurupame y TEKCTY:
(Dimitrijevi¢ et al. 2007: 200)

KonexkrusHo
ayTOPCTBO

Oxford Essential World Atlas.(1996). 3.ed.
Oxford: Oxford University Press.

(Oxford, 1996: 245)

Pan wmm  neo
KIbUTe

Nolte, K. (2007). Zadaci i na¢in rada
nemackog Bundestaga. U Pavlovié,V. i

(Nolte, 2007: 280)

obpazoBawa. Cnyacoenu enachux PC. Bp. 62.
2004.

KOja nMa Orlovié,S. (Prir.). Dileme i izazovi
npupehusaya parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.
Ynanak y Mapkosuh, P. (2006). Ycras PerryOinuke (Mapxkosuh, 2006: 36)
4aconucy Cpowuje u3 2006 — KpUTHYKH TIOTIIe]T. AHanu
IIpasnoe paxyrmema y Beoepaody. 2(LIV).
5-46
Ennuknoneauja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)
Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.
WHctutynnja Pemy6nuuku 3aBoj 3a cTaTuCTHKY. (2011). (Pemy6nmuku 3aBox 3a cratuctuky, 2011)
Kao ayTop Meceunu cmamucmuuxu 6unmen. bp. 11.
Iponucu 3aKOH 0 OCHOBaMa CHCTEMA BACIHTAkA U Dyc HoTA:

Un. 12. 3akoHa 0 OCHOBaMa cHCTeMa
BacnuTama 1 o0pazoBama, Cii. e1acHuK
PC, 62/04

Cyncke onmyke

Case T-344/99 Arne Mathisen AS v
Council [2002] ECR 11-2905 wiu
Omojudi v UK (2010) 51 EHRR 10 wru
Opnyxka Yerashor cyzaa [Y-197/2002.
Cnyarcbenu enacnux PC. Bp. 57.2003.

®yc HoTA:
Case T-344/99 Arne Mathisen AS v

Council [2002] wiu
Omnyka Ycrasor cyna [Y-197/2002

Enextponcku
U3BOPU

Wallace,A.R. (2001). The Malay archipelago
(vol. 1). [Electronic version]. IIpey3sero
15.11.2005.
http://www.gutenberg.org/etext/2530 wu
European Commission for Democracy through
Law. Opinion on the Constitution of Serbia.
TIpey3zero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL-

Hagolheme y Tekcry:
(Wallace, 2001)

®Dyc HoTA:
European Commission for Democracy

through Law. Opinion on the Constitution
of Serbia. TIpey3zero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL-

AD(2007)004-¢.asp

AD(2007)004-¢.asp
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ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi kori§¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latini¢nih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, uklju¢ujuéi razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.
Autor(i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost

recenziranja. Podaci o autoru(ima) bi¢e dostupni redakciji preko Asistent
programa.

Podaci o projektu ili
programu*

Na dnu prve stranice teksta, treba navesti u fusnoti sledece:
Naziv i broj projekta, naziv programa, naziv institucije koja finansira
projakat.

Podaci 0 usmenom saopStenju
rada*

Ako je rad bio izlozen na nauénom skupu u vidu usmenog saopstenja pod
istim ili slicnim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne reci

Ne vise od 10 kljuénih re¢i na srpskom i engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u nasem radu...“ ili ,,...moj rad pod nazivom ...“ i sli¢no).

Struktura teksta

1. Uvod
Podnaslov 1
2.1. Podnaslov 2
2.1.1.  Podnaslov 3
3. Podnaslov 2
4. Zakljucak
Naslovi i podnaslovi piSu se fontom 12 pt, bold.

Literatura (References)

PiSe se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbuénim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

Pise se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujuéi razmake), na srpskom i engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikoni ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, http://aseestant.ceon.rs/index.php/zrpfn/index

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopStenje)

—p
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi u tekstu, kao Sto je navedeno u uputstvu. Fus note koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u sluaju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vise autora

Petrovi¢, V. (2007). Medunarodno pravo
ljudskih prava. Beograd: Beogradski centar za
ljudska prava

Vrsta rada Reference — literatura Citiranje u tekstu
Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen, 2010: 56)
1 autor Beograd: Pravni fakultet Univerziteta u
Beogradu
Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., Prvo citiranje u tekstu:

(Dimitrijevi¢, Popovi¢, Papi¢, Petrovié,
2007: 128)

Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)
autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige nemackog Bundestaga. U V.Pavlovi¢ i
koja ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:

Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz | (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta

u Beogradu. 2(L1V). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Institucija kao
autor

Republicki zavod za statistiku. Mesecni
statisticki bilten. Br. 11 (2011)

(Republicki zavod za statistiku, 2011)

15, November 2005, from
http://www.gutenberg.org/etext/2530 ili
European Commission for Democracy through
Law, Opinion on the Constitution of Serbia,
Retrieved

24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp

Propisi Zakon o osnovama sistema vaspitanja i Fus nota:
obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,
62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fus nota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudi v UK (2010) 51 EHRR 10 #/i Council [2002] ili
Odluka Ustavnog suda IU-197/2002, Sluzbeni Odluka Ustavnog suda IU-197/2002
glasnik RS. Br. 57 (2003)
Elektronski Wallace, A. R. (2001). The Malay archipelago Navodenje u tekstu:
izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)

Fus nota:

European Commission for Democracy
through Law, Opinion on the Constitution
of Serbia, Retrieved

24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp
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GUIDELINES FOR AUTHORS

General notes

The paper shall be processed in MS Word (doc.) format: paper size A4; font
Times New Roman (Serbian-Cyrillic), except for papers originally written in
Latin script; font size 12 pt; line spacing 1,5.

Paper length

The paper shall not exceed 16 pages.
An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script

Papers may be written in Serbian, English, Russian, French and German.

Paper Title The paper title shall be formatted in font Times New Roman, font size 14
pt, bold. The title shall be submitted in English as well.
Author(s) In order to ensure the author’s anonymity and preclude bias in the double-blind

peer review process, the author’s name and surname should not be included in
the article submitted for review. The data about the author(s) will be available
to the Editorial staff via the Assistant program.

Data on the project or
program*(optional)

In the footnote at the bottom of the first page of the text shall include: the
project/program title and the project number, the project title, the name of the
institution financially supporting the project.

Data on the oral presentation
of the paper *(optional)

In case the paper has already been presented under the same or similar title in
the form of a report at a prior scientific conference, authors are obliged to
enter a relevant notification in a separate footnote at the bottom of the first
page of the paper.

Abstract

The abstract shall comprise 100 - 250 words at the most

Key words

The list of key words following the abstract shall not exceed 10 key words.
The key words shall be submitted in both Serbian and English.

Note on author’s identity
(anonymity)

In order to ensure the author’s anonymity, the text of the submitted article
should not include phrases that refer to or reveal the author’s identity (e.g. “for
more information, see our paper on....” or “ my paper titled...”, and alike)

Text structure

1. Introduction
Chapter 1
2.1. Section 2
2.1.1.  Subsection 3
3. Chapter 2
4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsections) shall be
in Times New Roman, font 12 pt, bold.

References

At the end of the submitted text, the author(s) shall provide a list of
References. All entries shall be listed in alphabetical order by author’s
surname, and each entry shall include the source and the year of publication.
When referring to the same author, include the year of publication (from the
most recently dated backwards). Please, see the table at the end of the
Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the References.
The summary shall not exceed 2.000 characters (including spaces) and it
shall be submitted in both Serbian and English.

Tables, graphs, figures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of copyright.
The Author’s Statement may be downloaded here.

Paper submission

The articles are to be submitted via online editorial management system
IACUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* The data shall be included only if the paper is subject to such circumstances.
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CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided
below. Footnotes shall be used only for additional explanation or commentary and for
referring to the specific normative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic
units in the References, provided at the end of the paper. Each in-text citation and reference
entry shall be clearly cross-referenced in the list of bibliographic units and, vice versa, each
bibliographic unit shall be entered in the text of the submitted paper. The referential sources
shall be cited in the language and script of the original work (without providing an English

translation).

Type of work

References

In-text citation

Book
(a single author)

Jones, C. P. (1994). Investments: Analysis and
Management. New York: John Wiley& Sons.
Ltd.

(Jones, 1994: 123)

Book Osterrieder, H., Bahloul, H., Wright, G., First in-text citation:
(a number of Shafner, K., Mozur, M. (2006). Joining Forces (Osterrieder, Bahloul, Wright, Shafner,
authors) and Resaurces for Sustainable Development Mozur, 2006: 31)
Cooperation among Municipalities — A Guide in- :
for Pracititioners. Bratislava: UNDP (Osterrieder et all., 2006: 45)
Joint Oxford Essential World Atlas (3rd ed.). (1996). | (Oxford, 1996: 245)
authorship Oxford, UK: Oxford University Press
(a group of
authors)

An article or a
chapter in a
book with an
editor

Scot, C., del Busto, E. (2009). Chemical and
Surgical Castration. In Wright, R. G.

(ed.), Sex Offender Laws, Failed Policies and
New Directions (pp. 291-338).

New York: Springer

(Scot, del Busto, 2009: 295)

Journal article

Sandler, J. C., Freeman, N. J. (2007). Tipology
of Female Sex Offenders: A Test of
Vandiver and Kercher. Sex Abuse. 19 (2). 73-89

(Sandler, Freeman, 2007: 79)

Encyclopedia

Pittau, J. (1983). Meiji constitution. In
Kodansha Encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

(Pittau, 1983: 3)

Institution (as

Statistical Office of the Republic of Serbia,

(Statistical Office RS, 2011)

an author) Monthly statistical bulletin, No. 11 (2011)

Legal Education Act, Official Gazette RS, No. 62 Footnote; Article 12. Education Act,
documents and | (2004) Official Gazette RS, 62/04

regulations

Court decisions

Case T-344/99 Arne Mathisen AS v

Council [2002] ECR 11-2905; or Omojudi v UK
(2010) 51 EHRR 10; or Constitutional Court
decision IV-197/2002, Official Gazette RS, No.

57 (2003)

Footnote:

Case T-344/99 Arne Mathisen AS v
Council [2002] or

Constitutional Court decision 1Y-197/2002

Online sources

Wallace, A. R. (2001). The Malay archipelago
(vol. 1). [Electronic version]. Retrieved

15 November 2005, from
http://www.gutenberg.org/etext/2530 ; or
European Commission for Democracy through
Law, Opinion on the Constitution of Serbia,
Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

In-text citation:
(Wallace, 2001)

Footnote:

European Commission for Democracy
through Law, Opinion on the Constitution
of Serbia, Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

AD(2007)004-¢.asp

AD(2007)004-¢.asp
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