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YBoaHa pey

[TomrToBaHU YU TAOLH,

[IpeacTaB/baMoO BaM 4eTBPTY CBECKY Hay4dHOr 4acomnuca 360pHMK pajioBa
[IpaBHOTr dpakynteray Huiy 3a 2021. roguny. Y Gokycy oBor 6poja Hasia3e ce iBa
pajiay KojuMa ce UCTpaxyjy aJlTepHaTUBHE AUTUTAJIHE BalyTe y MehyHapoJHOM
MOHEeTapHOM MpaBy, Y3UMajyhu y 063up 3HaA4yaj KOju OBe BaJyTe UMAjy Y
caBpeMeHOM MOHeTapHOM caobpahajy. OcTaid OpUrMHAIHU U IPerJieJHU HayYHU
pajioBU 3a peJMeT UCTPAKUBaka UMajy TeEMe U3 Hay4yHe 06J1aCTH YIIPABHOT,
MebhyHapoJHOr 1 HacJeHOT NIpaBa, Kao U je[JHO UCTPa*KUBakbe CTaTUCTHKE
MMOBHHCKOT KpMMUHaJ1a y Kpa/beBUHH JyrocaBuju.

Y Humy, mapT, 2022.

InasHu u 002080pHU ypedHUK
IIpogp. dp Hpena Ilejuh

IX



Editor’s Introductory Note

Dear Readers,

We are pleased to present the fourth issue of the scientific journal the Collec-
tion of Papers of the Law Faculty in NiS$ for the year 2021. The first two articles
presented in this issue explore alternative digital currencies in international
monetary law, taking into account the importance of these currencies in modern
monetary transactions. The other original scientific articles and review articles
deal with different topics from the scientific field of administrative law, inter-
national law, succession law, and criminal law (property crime statistics in the
Kingdom of Yugoslavia).

Nis, March 2022

Prof- Irena Peji¢, LL.D.
Editor-in-Chief
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Ap Mapko JJumumpujesuh, 10.5937 /zrpfn1-34857
BawupedHu npodbecop,

IIpasHu ¢pakyamem, YHueepsumem y Huwiy UDK: 338.23:336.74(4)

004.421
Pad npumseen: 08.11.2021.
Paod npuxeahen: 22.12.2021.

AJITEPHATHUBHE JIHTHTAJIHE BAJIYTE Y MEBYHAPO/HOM
MOHETAPHOM IIPABY: GLOBAL STABLECOINS™

Ancmpakm: [Ipedmem anaause y ogom pady jecme nompeba 3a hpagHUM
pegyaucarbeM aamepHamueHux dueumaJarux ea.ayma (eHe. global stable-
coins) y mehyHapooHOM MOHeMapHoM npasy y3umajyhuy o63up YurbeHuyy
da ce ose sasiyme cge yewhe ynompebsbasajy y MoHemapHom caobpahajy.
Y npeom desy pada ykasyje ce Ha nojam, 8pcme u 21a8Ha obesedxicja
a/mepHamu8HUX KpUnNmoega.1yma, Kao U kbuxo8 00HOC ca KAACUYHUM HOBYEM
U np8o6UMHUM JU2UMA/AHUM 8a/ymamad. AamepHamugHe dueumaJiHe
saJ/lyme cy HacmaJie ca yus/eeM Uchpas/barwa Hedocmamaka ms3e. npee
2eHepayuje Kpunmosa.lyma, C muM Wmo je HhUxoe ymuyaj Ha cmabuaHocm
MOHEemMapHo2 nopemka, CUCmeMcKU pu3uk u cmpameaujy MoHemapHe
no/siumuke Kojy 800u yeHmpa./iHa 6aHka Hedo80./bHO UChUMAH, jep ce y Y/103U
usdasaoya Ha/a3e 8eauKe mexHo/0WKe KOMNAHUje, a He YyeHmpa/aHa 6aHka
Kao 4yeap MoHemapHoz cysepeHumema. Y pady ce noce6Ho caz.n1edasajy
YCA08U U NPO6AEMAMUKA MOHEMAPHONPABHO2 PE2YAUCAHA, KAKO KAACUYHUX
dueumaJiHux 8a/slyma, U mako a/imepHamueHux du2uma/Hux 8a/aymada, Koju
6u ce npemxodHo mpeba/1o0 UcnyHumu y H080j Ho8oj ,,duzuma.usdayuje”
MOHemapHoz npasa u N03aKok-erd aAMmepHamu8HUX Kpunmoea.yma kao
NPABHO U3A308HUX MOHEMAPHUX U PUHAHCUjCKUX UHOBAYUja.

KyuHe peuu: moHemapHo npaso, lex monetae, asimepHamugHe Kpunmo-
sasryme, MoHemapHu nopedax, MOHemapHa cmaduHoOCMm.

“markod1985@prafak.ni.ac.rs

" Paj je HacTao Kao pe3y/TaT GuUHAHCHPatba 0f CTpaHe MUHUCTAPCTBA IPOCBETE, HAyKe
Y TexHoJouKor pa3Boja PC Ha ocHOBY YroBopa o ¢unaHcupawy HUO, eBUseHLIOHY 6DO]:
451-03-9/2021-14/200120.

“Papje caomuteH Ha MehyHapoaHOj HayYHO] KoHbepeHuju “IIpaBo U AUrKUTaIK3aHja", KOja
jeonpxaHaof 23-24. anpusa 2021. ronuse Ha [IpaBHOM dakynTeTy YHUBep3uTeTay Humy.
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1.¥YBog,

HacTaHak fpyre reHepalnyje KpuntoBajyTa (T3B. CTAaOMJHUX BajyTa) je
MOTHBHCAH HAaMepPOM UCIpaB/baka HeJOCTaTaKa IpBe reHepanuje KpUnTo-
BaJlyTa Koje ce TUYy HECUTYPHOCTH U PU3HKa HbUX0Be ynoTpebe y NJaaTHOM
npomeTy. 3a cTabuJHe BaJlyTe Ce UCTHYe Ja he uMaTH npeko norpebaH
NOTeHIIWjas a MOHY/le IPUCTYNAYHUjU MeXxaHU3aM IJlahawka U3BaH IpaHUIA
noctojehMx MoOHeTapHUX jypUCAUKIHja IITO HAC JOBOAM [0 3HA4YajHOT
nvTama (He)llocTojalkba NpaBHOT OCHOBA 3a BUXOBO U3/laBake U YIoTpeby y
(jaBHOj) MOHeTapHONPABHO] JIETUCJaTUBU U 3aKOHOaBCTBY. [Ipumepa pajy,
y npuspeHoM cucteMy CA/l, npuMeTHO je [ja Cy IPUBPEJHOCUCTEMCKH aKTH
persieMeHTHPaHU Ha HAYMH KOjH NO/ip>KaBa GUHAHCHU)CKO TPXKHULITE U IPUHLIUIIE
KOjU ce MOTY KOPUCTUTH pajy yTBphrBama oNTHMaJJHOT IPaBHOT OKBHpA 3a
OCTBapHBakbe eKOHOMCKE CBpXe CTabUJ/IHUX BaJyTa y KOHTEKCTY CpeJicTaBa
pasMeHe, Ha HAYWH KOjU HCTOBPEMEHO J0NYIITa Pa3B0j U IPUMEHY TeXHOJIOTHja
y KOpnopaTUBHOM QUHAHCHUjCKOM U MOHeTapHoM npaBy (Cheng, 2020: 320-321).
YnpaBo U3 NOMeHYTUX pasJjora, cBe Behu 6poj ayTopa MOHeTapHOT NpaBa
nocsehyje makwy K/byYHUM NUTamkHUMa Y Be3W Ca U3rpajkbOoOM IMPAaBHOT
WHCTPyMeHTapHjyMa 3a bUX0BO KopHllhemwe Koju ce TUYe IpaBa Ha CUTYPHOCT,
IpaBa Ha U3BECHOCT U UCNyHeba 06aBe3a N0BOJOM IIpey3eTHUX TpaHCaKIuja
Koje yKJby4yjy kopuihemwe pyre reHepalyje KpunToBadyTa.

Ha oBoM MecTy MOpaMo yKa3aTH Ha YMEHHUIY Ja je 06JIUralMOHONPaBHHU
TpeTMaH KPUIITOBAIYyTa APyradynjy 0/ MOHETAPHOIIPABHOT U J1a Kao TakaB Hehe
O6UTH IpeJMeT pa3MaTpamay 0BOM pajy, jep je ped o IpuBaTHOIPAaBHOM OJHOCY,
JIOK je MOHeTapHONPAaBHHU OJIHOC jaBHONIPAaBHE NPHUPOJE U YKIbYUyje MO3UIUjy
LeHTpaJiHe 6aHKe, 0JHOCHO NP06JIeMaTUKY NPU3HAaBaka U yTBphUBarmba 6110
KOjUX BPCTa aJITEPHATHBHOT HOBIIA O/ipe/ibaMa 3aKOHa O pajy LeHTpaJjHe
O6aHKe Ka0 BpXOBHE MOHEeTapHEe HHCTUTYIH]je Koja UMa MOHOIIOJI HaJ, IPaBHUM
TeHeJlepoM 3a yTBphUBake HOBIA. Y TOM CMUCIY, MUUL/bEHA CMO 1a 61 OUJIO
HCIPaBHO MPBO Ce M03a6aBUTU MECTOM U 3Ha4yajeM aJTEPHATUBHOT HOBIIA
y MOHETApHOM IpaBy, Ia TEK OH/JA APYyTUM rpaHaMa MPHUBATHOT U jaBHOT
NpaBa, MaKo NMpHUXBaTake U LUPKYyJalldja aJTepHaTUBHOr HOBLIA HaMehe
HMCTOBpPEeMeHO (y NIPaBHOTEXHUYKOM CMHCJIY BeOMa 3aXTEBHO) pasMaTpame
NpaBHE NPUPO/ie KPUIITOBAIYTA, Y YEMY MOXKEMO BUJI€TU IPUMAT APYLITBEHE
TeopHuje HOBLA HaJ, ApP>KaBHUM HOMHHasuM3MoM.! Unak, Taj mpuMaT Moxe
OUTH CaMO NPUBPEMEH, jep ce Y MOHeTapHOj UCTOPUjU pa3Boja HOBLA ¥ CBUM
CBOjHM II0jaBHUM OOGJIMIIMMA jacHO MOKasyje (Aa 3apa/i NpaBHE CUTYPHOCTHU
Y 04yBakha MOHETApHe CTAOUJHOCTH) CBAKH M0jaBHU OGJIMK HOBIIA MTpe UJIU
KaCHHje Mopa GUTH peryJvcaH aJleKBaTHUM 3aKOHMMA. 3Ha4ajHo je uctahu

1 IlpeManpuHUIMNKMA JpPYIITBEHE TEOPUje HOBLIA, KapaKTep HOBLA oApehyje mpuxBaTame
(ctaB) rpabana fja Taj HOBaI, KOPUCTE, a He pKaBHA IPOKJIaMalidja 0 TOMe IITa je HOBall.
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Jla ce IpaBHO peryJiicame 6JI0KYejH TeXHOJIOTHje TPEeHYTHO pa3BHja Kpos3
HOpMe 06MYajHOT MpaBa Koja he ce BpeMeHOM BepOBaTHO MPETBOPUTH Y MPaBHA
NpaBuJIa U Jla Taj Iy T HOPMaTUBHOT peryJjucarma J0CTa HaJUKyje pa3BojHOM
nyTy lex mercatoria (LBetkoBuh, 2020: 134-135). 3HauajHo je ucrtahu ga
NUTalbe yIoTpebe KPUIITOBAJIYTa ca CO60M JIOHOCU 3HA4YajHe MpOMeHe U Ha
TepeHy TPaAUIMOHAJTHUX MOCTAaBKH KaJla Ce paJy O IOBepemy YTOBOPHUX
MOTpOIIIaYa, jep ce cajia MoBeperbe y YTOBOPHOT NapTHepa 3aMembyje , JaBakbeM
Bepe“ TexHosoruju (Ibid).

3anpaBo,y6p3aHU TEXHUUKO-TEXHOJIOLIKY pa3Bojjey BeJUKOjMepH, HaopeheHn
HauuH, ,U3a3Bao” mocrojehu status quo KJacu4yHe U JlOHeKJile caBpeMeHe
MOHeTapHONpPaBHe MUCJIU O TOMe KaKo ce NpaBHO AedUHMUIIe HOBAL| U KO Ce
Moxe HahM y yJ1034 M3/jaBaolia HOBIIA, YHMe je JOHeKJle y3/]pMaHa BUllIeBeKOBHA
CBECT 0 NpUpoAHY U QYyHKIMjaMa HOBLA y CBapeMeHOM ApyIuTBY. OKOJIHOCTHU
KOje Cy yTHIlaJle Ha IpeUCIUTUBamwe Beh cTeYeHUX HaBUKa YKJ/by4y]jy 10jaBy
CMatbeHe yroTpebe roTOBOr HOBLLA Y ONITULAjY, [10jaBy TEXHOJIOTHjeE , Ae/berba”
Koja je omoryhusa Kpeupamwe KpUIITOBaJyTa, HajaBe BoJeNUX TeXHOJIOWKUX
W Jpyrux MyJTHHALUOHAJHHUX KOMIIaHMja JAa he u3AaBaTH NpUBATHe
KpPUNTOBAJIyTe, KA0 U OKOJIHOCTH IOBe3aHe ca IJ106aJlJHOM eKOHOMCKOM U
$UHAHCUjCKOM KPU30M U [IaH/IEMHUjOM KoOje yKa3yjy Ha oJipeheHe npeHOCTHU
aJTepHaTUBHOT HOBLA. Ha 0BOM MecTy, Mopamo Hazaacumu fia y MOHETapHOM
npaBy, TEPMUH JUTMTAJIHOT HOBLJA U KPUIITOBAJyTa HUje CUHOHUM, jep [10jaM
JUTHUTaJIHe BaJyTe y cebU YK/bydyje U eJIeKTPOHCKU HOBAIL KOjH je Kao TaKaB
npuxBaheH 3a 3aKOHCKO cpe/cTBO NJahawa U npejcTaB/ba UCIIPABY O AYTY
Jp>KaBe Koja je yCKJIaAUIITeHa Yy MUKPONPOLecopy UM noce6HOM 3amiTHheHOM
codTBepy KOjH je peryaucad 3aKOHOM 0 pajly LleHTpaJiHe 6aHKe U IpuxBaheH 3a
JIETUTUMHO cpeicTBo Miahawa (JumuTtpujeuh, 2018: 200). Ca gpyre cTpaHe,
KO/, KpUIITOBAJIyTa TO HUje CJIy4aj, jep ce y yJ103U BbUXOBOI U3/jaBaola HaJla3u
cy6jeKT NpuBaTHOI IpaBa, KOMe 3a TO HUCY ,yCTYI/beHa“ NoTpe6GHa 3aKOHCKaA
oBJjalthewa. XUNOTETUYKU IOCMATPaHO, IO yIJeAy Ha pellera Koja nocToje
y IIOpecKoM IpaBy Kaja rpahaHu y3 03BOJIy HaAJI€XKHOT JP>KaBHOT opraHa
MOry NPUKYIJ/baTHU ofpeheHe nHPopMalMje y NOCTYNKY HaIJaTe nopesa
(koz perucTpauuje naahawa U 06Be3HMKa), CIMYHA pelllelha, HA30BUMO UX,
,11033jM/b€HUX MOHETApHUX NpeporaTuBa 6u ce Morjaa yCTYNUTH GU3UIKUM
JIMIMMA aJii Y3 KOHTPOJIy BpXOBHEe MOHeTapHe MHCTUTYILHje (LeHTpaJsHe
6aHke)“. Unak, HarsiallaBaMo Jia ce y IpBOM CJ1y4ajy pajd caMoO O TEXHUYKO]
HoJlesIM NoCJIa U paZilbaMa Koje UMajy MexaHUYKH KapakTep (Koju ce npaBja
epeKTOM 3aKpyewa U HeMoryhHomhy npejysuMamwa CBUX 61aroBpeMeHux
pazimHy 3a HallJlaTy U KOHTPOJIy 1ope3a), JoK 61 y ApyroM cjaydajy To 6u/o
Y 3Ha4ajHO H/JEeO0JIOIKO U aKCHOJIOIIKO NMUTakbe Kaja, 3allTO U N0J KOjUM
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yCJI0BMMa MojeIMHALL Y KMe Ip>KaBe pacrioJiaxe ,IyHUM MOHETapHOIPAaBHUM
O6uJIOM", KOje je HepaCKU/IUBO 01 OJUTUYKOT CYBEpEeHUTETA.

Jpyra reHepanyja KpUNTOBaJyTa Ce 0J, pAHUjUX pa3JIMKYyje [0 TOMe LITO Y
cJly4ajy beHe ynoTpebe MoCcToju AaJjieko 6pojHuja 1 Beha Mpexxa KOpHUCHUKaA
Y ry106a/1Ha JOCTYIIHOCT, OCJIabakbe Ha LieHTPaJu30BaHU cUCcTeM npahema 1
KOHTPpOJIe TpaHCaKIHja, KOju NOTHUYE 0Jf BeJIMKUX KOMIIaHHja Kao lBbUXOBUX
NOTEeHIMjaJTHUX U3/1aBaoLa ¥ CIOCOOHOCT CMakbera TPXKUILHe HeCTaOUTHOCTH
KOje ’hbHX0Ba MojaBa JJoHOCH HA puHAHCcUjckoM TpkulITy (Claeys, Demertzis:
2019:1-2). CBakako, IJIaBHU ratio nojaBe CTAOUJIHUX BaJlyTa jeCTe HECTIOCOOHOCT
IIpBe reHepaliyje KpUIITOBAJyTa [la 3a/l0BO/be OCHOBHE 3aXTeBe KOje ce TUUY
$yHKILMja HOBILIA Kao CpeJCTBA pa3MeHe, cpeJicTBa Nylahawa, 06pavyyHCKOT
CpeJCTBa U Mepe 04yBawa BPeJHOCTH.

Jenyje na crabusHe BanyTe Hehe ncToBpeMeHO MohM Jla 3a/0BOJbe CBe
noMeHyTe QyHKLHje, a J0JaTHU Npo6JeM HacTaje ca hUXOBOM NpejHowhy
HaclpaM KJaCUYHUX KPUIITOBayTa U THYe Ce KOJIM3Uje ca Jp>KaBHUM CUCTEMOM
KOHTPOJIe KOjU BPIIU LleHTpaJiHa 6aHKa Kao 4yBap MOHETApHOT CYBepeHUTEeTa.
[lojaBa mapaJiesiHe HaIJIEXKHOCTH je YMHbeHHUIla Koja Kao TakBa y MOHETapHOM
npaBy NpeJCTaB/ba 3HauajaH Npece/iaH ca AaJIeKOCeKHUM MocIeAuliaMa Koje
ce y noctojeheM BpeMeHCKOM OKBUPY U He MOT'y CBe paljMOHAJIHO carjejaTH,
Wwmo npema HaweMm MUUL/bersy, TO3MBaA Ha OIIPE3HOCT U BUILIe HETO OGPUKJIbUBO
nJlaHupabe. Ta oNpe3HOCT HUje 0/jjeK MOHeTapHOIIpaBHOT KOH3epBaTHBU3Ma,
jep je MOHeTapHO NpaBo N0Ka3aJio (HApOYMTO y yCJA0BUMA [V1I06aJHUX KpU3a) Aa
je M3y3eTHO AMHAMUYHO U /la Ce OCJIaka Ha yoTpeby MeKUX u3Bopa pasa, Beh
npeJcTaB/ba paljMOHAJHY pe3epBy Koja ce MOe OTKJOHUTHU CBe0OYXBaTHOM
aHa/JM30M Moryhux cieHapHja no3akomema Apyre reHepalyje KpUnToBaayTa
(Fony6oBuh, Jlumutpujesuh 2020: 22). Takobe, cmampamo pa je Ba)kHO
HallOMeHYTH /la ce He CMe paBUTHU norcTtoBehrBamwe U3Mely ipyTe reHepalje
KpUIITOBAJIyTa U HajaBe eEMUTOBama AUTUTAJIHOT HOBLA LieHTpaJiHe 6aHKe, jep
y APYTOM CJ1y4ajy FTOBOPUMO O UMIlJIeMeHTalKju Beh nocTojehrx MOHeTapHUX
npeporaTHBa LieHTpaJiHe 6aHKe, OJHOCHO TeHJeHUUju ,duzumaausayuje lex
monetae“.

2.IlojaM 1 KapaKTepUCTHKe JApyre reHepanyje
KPUINITOBAJyTa y MOHETAPHONPAaBHOM AUCKYPCY

[TojaBa KpunTOBajJyTa U KPUITOUMOBUHE Ca COOOM HOCHU U MOjaBy HOBUX
pusrka y GUHAHCHUjCKOM CUCTEMY KOju [0 TaZia HUCY MOCTOjaJiy, na ce C
NpaBOM [1I0CTaB/ba NUTAakE 10 KOje Mepe ocTojeha mpaBuJia peryJjanuje Mory
OUTU PUMEHJ/bHMBA HAa HOBe 00JIMKe GUHAHCHUjcKe uMoBUHe (JoBanuh, 2020:
130-131). C TuM y Be3y, joul jeJHOM ce MOpa HarJacuTH MoTpeba yoyaBama
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jacHuX pa3Jsivka u3Mebhy T3B. cmapux v HOBUX puU3uUKa y CABPEMEHOM JIPY I TBY.
CTapu pu3UIM Kao TAKBY CY MaX0OM OUJIM JINYHE TPUPO/ie U Torahasiu cy Mamu
6poj Jby1H, 0K Cy HOBU PU3ULM NOCJe[UIIa NIpoleca HHAYCTpHUjaIn3anHuje,
JYTOTPAjHU Cy U KYMYJIaTUBHY, a yCaBpIlaBakbeM TeXHUYKUX OMIHja 1eCUo
ce CBOjeBpPCTaH Mapa/ioKC KOju ce Orjie/ja y CMakbeHOj MOTYRHOCTH HUX0OBE
aZiekBaTHe NpolieHe U npeaBubama (Jopanuh, 2019: 60-61).

KpunrtoBaJsyTe ce 6a3upajy Ha HOBOM JlelleHTpa/IM30BaHOM CUCTeMy IJ1ahamwa
Koju ce peasiu3dyje Kpo3 T3B. Kpuntorpadcke gokase. [IpBa reHepanuja
KpHUIITOBaJyTa Ce Y IPAaKCH jaBJ/ba y 06JIMKY T3B. pyJlapema (eHr. miners), kao
cnenuUYHOT CUCTeMA 3a U3/jJaBakhe KPUIITOBAJIyTa, HOBYAaHMKA KAao CUCTEMA
3a BUXOBO CKJIAJUIITEH e, 6€p31 Kao N0CeOHOr 06JIMKaA TPKULITA 32 BbUXOBY
pa3MeHy U TProBame 3a HallMOHAJIHY BaJyTy U Kao noceGHeUX Mpolecopa
KOoju uMajy QyHKIM]jy cpeAcTBa pa3MmeHe (3adpupocku, 2018: 282-283). Mako
Cce TPeHYTHO KpUIITOBaJyTe I0CMaTpajy Kao aJiTepHaTHBHU HOBAL, MOpaMo
HaloMeHYTH /ia je MOHeTapHa UCTOpHja 6U/1a BeoMa 6oraTa TAKBUM IpUMeprMa
(Tony6oBuh, 2010: 39). KoHBeHI[MOHAJaH HOBAI| OHAKaB KaKBUM ra JlaHac
M03HAajeMO je MpolIao JyT pa3BojHU MYT 0OJf pa3MeHe 06apa, 3/1aTa U cpebpa,
MpeKo ojaBe MaNUPHOT HOBLA, J0 YIOTpebe eJIeKTPOHCKOT HOBLA, IejnaJ
CHUCTeMa U KPUIITOBaJyTe. AJITepHATUBHU HOBAL| 33 Pa3JIMKy O/ KJACUYHOT
HOBIIA HEMA CBe YEeTHUPH J06pO Mo3HaTe eKOHOMCKe GyHKIHMje (06pauyyHCKO
CpeACTBO, CpeACcTBO Nahawa, Cpe/iCTBO pa3MeHe, Mepa 0uyBamba BPeAHOCTH),
aJiv ce Te napuujasHe GyHKILUje He MOTY UTHOPUCATH, jep ce BpeEMEeHOM MOTr'y
Pa3BUTU U HAZOMECTUTH CBOje HeJJOCTaTKe.

3a pasJiMKy ofi IpBe reHepalije KpUITOBAAyTa Koja je 61Jia npeAMeT BEJUKOT
HHTEepecoBama, Kako y akaJleMUju, TaKo U y MpaKCH, Apyra reHepanuja
KPUIITOBAJIyTa jolll yBeK HUje MPeAMeT ONCEXHUjUX MOJIEMHUKA. JeZlaH Of
pasJjiora Mamer 6poja paZjoBa ca IOMeHyTOM IP06JIeMaTUKOM TPOU3Ja3u U3
YHHLEHUIE [1a CY OBE BaJIyTe y ONITUIIAjy CBera HEKOJIMKO rO/IHA U J1a jOII YBEK
He II0CTOje NpaBHO JedUHUCAHA U yjeJHAaUeHa CXBaTakba O (bUXOBOM IOjMY
u ¢yHK1Mjama. Y noctojehoj 1uTepaTypu, cTabuiHe BajayTe ce AebUHULLY
Kao ,JUrUTaJHa jeJUHUI]A BPEJHOCTHU HOBLA KOje HUCY U3PaKeHe y HEeKoj
oZpebheHoj BasyTH, Beh ce ocsiamajy Ha ceT CTabUIN3alMOHUX UHCTPyMeHaTa
KOju Ccy y PYHKIHjU yMatbewa IeHOBHUX puykTyanuja“ (Bullman, Klemm,
Pinna, 2019: 1-3). Takobe, y 1uTEpaTypH Ce OBE KPUIITOBAJyTe NoucToBehyjy
ca T3B. TOKEHMMa LITO je UIlaK MPEeBUIIE YCKO OUMakbe bHUX0Be CBpXe (a TO
je ucnpaB/balbe pU3HKa U HEJOCTATKA NPBe reHepaluje Kpunrosaayra). Ca
Jipyre cTpaHe, noucToBehrBame ca KpUIITOUMOBHUHOM, TaKohe, HUje 1o6po, jep
je caM mojaM KpUIITOMMOBHHE AaJIeKO IUPH OJ AUTUTAJJHOT HOBIA U, TOpE[
MOHeTapHOIPAaBHUX, UMa 3HaUajHe CTBAPHOIPABHE U [T0CJ0BHOMPABHE acleKTe.
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[lomeHyTa cTabuauszanuoHa GpyHKIMja CTaOUIHUX BaJyTa je MMaHeHTHa
MOTYhHOCTH KyHNOBHUHE UCTUX WJIU CJAUYHUX Z06apa U ycayra 1o yCTa/beHuM
obpacuyMMa noHallawa (6e3 HacTynawma OTeXaBajyhuX OKOJHOCTH Koje
oHeMoryhaBajy KynoBHHY), MOTYRHOCTH OTKyIa U MPEABUIUBOCTH IieHe U
OuyBama peaJiHe BpeJHOCTHU AobGapa y ycJ0BUMa KOHTpoOJIMCaHe UH1aLuje
(Kolodziejczyk, Jarno, 2020: 156-157). AnTepHaTUBHe KPUITOBAJYTE Ce
y TpakKcu jaBJbajy Hajyemhe kao T3B. pedbepeHTHe BaJIyTHE jeJUHHUIIE,
Jpyre KpUITOjeJUHHULE U JPYTH 06U UMOBHHE KOja HUje KPUIITO U Koja
yKJbyudyje HebuHaAHCHUjCcKa o6pa nmonyT pobe (Ibid). CBu 0BU 06J1MIM HUCY
IIpaBHe KaTeropuje u 3a cajia peACcTaB/bajy CaMo YUHbeHULY KOja per se HeMa
MOHEeTapHONPaBHU 06JIMK Y TO3UTUBHOM MOHETApPHOM 3aKOHO/JaBCTBY.

JenaH on KJbYYHUX NpobGJieMa ca ynoTpeboM CTaGUJIHUX BajJyTa Be3yje
ce 32 HM3aK CTeleH HKHUXOBOT NMPHUXBaTamka y 3HAYajHUM HHAYCTPHjCKUM
CEeKTOpUMa, Kao U Npo6JIeM CUTYPHOCTHU HUXOBOT Kopullhema LITO je BeoMa
3HayajHO NMUTake, He CaMo 3a NpaBHUKe, Beh U 3a cCTpyuymake Koju ce 6aBe
npob6JsieMaTUKOM 3aiITUTe copTBepa. [luTame pusrka BeoMa 036UJ/bHO CXBaTajy
u Bogehe uncturynuje EY, Te cy EBponcka komucuja u Caset EY usnanu
3ajeJHUYKO caoniuTemwe 2019. rogrHe 0 NOTEHIIMjaJIHUM PU3ULIMMa IOBE3aHUM
ca ’bUX0BOM ynoTpe6oM. HapaBHo, caoniiTemwe HUje npaBHOO6GaBe3yjyhe, auu ¢
063UpPOM Ha CHary MopaJIHUX KOMIIOHEHTH U KpeJUOUJIUTET Cy6jeKTa KOjU UX
JIOHOCH, MOHETapHHU 3aKOHO/,aBI M 3eMaJba YJaHMIa 61 CBaKako Tpebasio Ja ux
y3My y pa3MaTpame. Y 0BOM KOHTEKCTY, CAONLITEHE je IOTPe6HO NocMaTpaTH
Kao MexXaHM3aM MeKe KOOpJMHalUje MOHeTapHe NOJMTHKeE KoOje pacrnoJsaxe
3HA4YajHUM [TOTEHIMja/I0M 3a Tpacupatbe Ny Ta eTabauparma JUTruTaJaHOT HOBLA
(He caMo a/sITepHAaTHBHOT) Ha IPaBHOBas/baHM HAaYMH. EBpoICKa 1ieHTpaHa
6aHKa je y CBOM CaONLITeHY O MOTEHLMjaJIJHUM UMIIJIMKalMjaMa yBohemwa
CTabUJIHUX Ba/IyTa Ha MOHETapHY NOJHUTHKY, YKa3aJa Ha mpu Moryha clieHapuja
3a yBohemwe CcTAabUJIHUX BajJyTa: hpeu, KOjU HarjallaBa HbUXOBY NOMOhHY
JYHKIMjY Y KOHIIENTY KPpUNITOUMOBHHE cxBahleHe y HajIIMpeM 3HAUYEHY Te
peuu; dpyau, Koju rapaHTyje 6e36ejHUje NPUKYI/bakbe NPUX0Aa of lahama
y KpUNITOBaJlyTaMa U y KOjUMa Ce OHe I0jaBJbyjy Kao HOBU MeTo/, Nahama,
Y; mpehu, TZie ce jaB/bajy Kao aJiTepHAaTHBHA Mepa O4yBakba BpeJHOCTH — LITO
VMHaye jecTe je/lHa 01 OCHOBHUX eEKOHOMCKUX PpyHKIUja kaacuuHor HoBLa (ECB,
2020: 1-5).

TexHoJIOLIIKA peBOJIYIIH]ja je HeCYMIbUBO peJlepuHMCAIa yBpeXKeHa CXBaTaba
MOHETApPHOT [IpaBa 0 YJI03U IleHTpaJIHe OaHKe Kao jeJUHOT U3/jaBaolia HOBIIa.
Haume, ynoTpeba TeXHOJIOTHje Y CTBapakby HOBOT HOBIIA KojU je mpuxBaheH
0J] CTpaHe MOHETApHUX KOPHUCHHKA KPIIW jeZJHO OJ OCHOBHHUX MNpaBUJIA
MOHETapHOT IpaBa /Jla y yJI03U U3/1aBola He cMejy 6UTH ¢u3nuKa auna. Mako
je HECTIOPHO Jla ¥ yCJI0BUMa TEXHOJIOIIKE PEBOJIYIH]je [leHTpaIHa 6aHKa Mopa
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peneduHucaTU cBoje GyHKILMje U 3ajaTKe, CMAaTpaMo Jia TO He cMe GUTHU Ha
LITeTY MOHeTapHe CUT'YPHOCTH KOja je beH IVIaBHU 3a4aTak. Mako ce yyora u
noBehaH 6poj PU3UUKUX JIMIIA Y Kpenpaby KPUIITOBATYyTe HE CME UTHOPUCATH,
jep 61 TO 6MJIO U UCTOBPEMEHO UTHOPHUCAkbe N0CTYyJ1aTa APYLITBEHE TeopUje
HoBI11a (110 K0joj je 6MTaH cTaB rpahaHa 0 TOMe LITA je HOBAI], a He LIITa je Jip>KaBa
npormnucasna), To He 3Ha4YH Jja ce Poliec Jasber pa3Boja ynoTpebe KPpUNTOBAIYTE
Tpeba peasiM30BaTH BaH jypUCUKIHje leHTpaJiHe 6aHKe.? OCeT/bHBOCT HOBIIA U
npoMeHa npedepeHiyja IoTpouaya Hajoo/be 0CANKaBa]jy MOCAeAule IJI00aHe
duHaHCHjCcKe eKOHOMCKe Kpu3e, IITO 3aXTeBa 6aJroBpeMeHO U MaK/bUBO
NpUIlpeMame NpaBHe peryjaTuBe U3JaBawka KPUIITOBAJYTeE Koja ce Mopa
O/IBUjaTH 110J] HAZI30POM MOHeTapHOr 3aKoHoaBla (JumMuTtpujeBuh, 2021: 147).

[Ipo6seMaTHKka ynoTpebe KpUITOBAaJyTe HUje caMO 0306HMJ/bHO HPABHO,
€KOHOMCKO, MOJIUTUYKO Beh U NCHUXOJIOUIKO M KyJTYPOJIOIIKO MNUTAME.
MsurpaBame BHILIEBEKOBHOT UHCTPYMEHTApHjyMa U IpaBHUX TeHJepa 3a
Kpeupame HOBLA KOje CIPOBO/IM LieHTpaJsiHa GaHKa o CTpaHe MaMeTHHUX
noje/JHLA KOjU CTBapajy KPUITOBAJIYTYy JOHEKJIe IpeACcTaB/ba ,yBpeaAy" Ha
CBe HAIlOpe U CHelyjaJM30BaHy BEIITHHY 3a O pXaBakbe CTabUJIHe BpeJHOCTHU
BaJIyTe KOjy LieHTpaJiHa 6aHKa NpeABOJAU U 3aroBapa. LleHTpaJsiHe 6aHKe ce
JlaHac HaJla3e Ha CBOjeBPCHOj ,IpeKPEeTHULIM" KOja UMIIJIMIIMPA [la Ce O/ BbUX
oueKyje Jla mopeJ LiM/beBa OINLITe MOHETAPHE U €eKOHOMCKe MOJINTUKE, BoJie
padyHa ¥ 0 $YCKaIHOj NOJUTHULH, LITO je IponpaheHo U HOBOM yJIOTOM ,,6aHKe
nocjaenmwer yroyuinTa (eHr. last bank resort), Tj. cBecHor kpiiewa 3abpaHe
MOHeTH3all¥je jaBHOT Ayra. Y JaHalllkbUM OKOJHOCTUMA KbeHe HaJJIeXXHOCTHU
CTaJIHO eBOJIYUPAjy Kao pe3y/aTaT KOMIIJIEKCHUX NpoMeHa Ha GUHAHCUjCKOM
TPXKUILTY KOje MoCTaje CBe BUIIE TeXHOKpPATU30BaHO. lleHTpasHe GaHKe
JlaHac BUIIe He BOJle payyHa caMO O MOHETApHOM CYBEpPeHUTeTY, Beh u o
$UHAHN]CKOM CyBepeHUTETY, [ajy JONPHUHOC 60p6Y MPOTUB OPraHU30BAHOT
KpHMHUHAJUTETA U clipeyaBatkha PUHAHCHUCKOT TEPOPU3MA, [1a YaK U 3aLITUTHU
>kuBoTHe cpeguHe (Ibid). CBe oBe ,,HOBe" Ha/IJIEXKHOCTH HEMAjy AUPEKTHE Be3e
ca U3BOPHOM KoOja ce TUYe eMUTOBaHka HOBL, N1a YKoJIUKO Beh 3akoHoAaBalL
cMaTpa Jia 4 oHe Tpeba Aa 6yAy yTBpheHe MOHETApHOM JIerucJaaTUBOM, HEMa
pasJiora Jja ce u3JjaBaklbe U KOHTPOJIa yIIoTpebe KPUIITOBAIyTa He CTABU IO/
beHY Ha/IJIEXKHOCT, jep oHa de facto ocTaje y cpepr MOHeTapHe MOJUTHUKE
HOBOI' MUJIEHUjyMa (fa je Tako eydeMUCTUYKH Ha30BeMo). HapaBHo, npotec
NPaBHOT peryJjicamba KpUIITOBaJyTe Off CTPaHe LieHTpaJ/iHe OaHKe 3axTeBa U
onpeheHe TEHUYKO-TEXHOJIOLIKE NPeAYCA0BE U MYHY NaXKiby 3aLITUTE IpaBa

2 HWako ceypaznnuutuM caonuremnbrma EL[b u MM® HazHavaBa f1a je mpolnieHaT Kopuuhema
KPHUIITOBAJIYTe U la/be MaJIM Y OJHOCY Ha yNOTPeby KJACHUYHOT HOBLIA, YN HEHUIIA je /1a ce
ce He MOXe Ta4HO C BeJIMKOM CTelleHOM II0y3/1aHOCTH IIpeiBUIeTH [ia/bU CLieHAapHo pa3Boja
Y NOMNYJIAPHOCTH KPUIITOBAJyTe.
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HPUBAaTHOCTHU MOHETAPHUX KOPUCHUKA Y KHOEPHETCKOM ITPOCTOPY IITO je BeoMa
KOMIIJIEKCAaH 3a/aTakK, ajli Ce y3 capajmy ca HaJlJIeXKHUM areHLijaMa Moxe
peasnuzoBatu (Ibid).

3. /luruta/IH4 HOBall leHTPaIHe GaHKe
Kao KpeJu6uIHa ,,cTa6u/IHa BajayTa“

HajaBe BeJIMKHX TeXHOJIOMIKUX KoMIlaHHUja nonyT Pejc6yka o yBohewy T3B.
,JIN6pe“ cy MoTHBUCaJle ieHTpaJHe 6aHKe LIMPOM CBeTa Jia pa3aMaTpajy NuTame
€MHUTOBAakha CBOT AUTMTAJHOT HOBLIA, aJIU Taj HOBU JUTUTATHU HOBAIl (LeHTpaJiHe
6aHKe) y cBeMy 33/10B0JbaBa yCJIOBe Kao KJacHyaH HOBall U He OTBapa HOBa
NUTaka Koje ce TUUY CUTYPHOCTH TPaHCAaKLHja, 3alITUTE JUUHUX IoAaTaKa
Y U3Bpliewa Npey3eTHX YTOBOPHUX o6aBe3a. nak, 3aHUMJBUBO je Ja ycJes
BeJIMKOT O6poja kopucHuka Pejcoyka, 1Mbpa MoxKe ZieJIoBaTH IPUBJIAYHH]e 3a
Kopuinhewe oJf JUTUTAJHOT HOBLA LieHTPpaJiHe 6aHKe, ITO UCTOBPEMEHO MOKe
yTULATH HA (MOXK/]a) HejeJHAKY pacpoCTPambeHOCT U 06UM MPHUXBaTakha OBOT
06J/1MKa AUTUTAJHOT HOBLA Y TpakcH. Ta yCJI0BHO pedyeHo ,MOHeTapHONpaBHa
KOHKypeHIIHja“, Ipoy3poKoBaHa HABMKaMa MOHETApPHUX KOPUCHHUKa (rpahaHa)
MOXe OUTH y KOPUCT BEJIMKUX TEXHOJIOIKUX KOMIIAaHHja Koje IOMHO IpaTe
npedepeHiyje rpahana U kbHUX0Be NOTPOLIAYKE HABUKE, U yCJIe[l Te KOMIIOHEHTe
,MOZIEPHOCTH U CaBpPeMeHOCTHU" U ycjaabuBamwa ca caBpeMeHHUM CTHUJIOM
J)KMBOTA, 6UTHU NPUXBAT/bUBUjA y IPAKCU. Y TOM CMUCJY, YTULA] Py LI TBEHUX
Mpe’xa Ha [OHallake MOHEeTapHUX KOPUCHUKA MOXe JONPUHETH MacOBHO]
momnyJapysanuju gpyre reHepaluje KpUITOBAaJyTa HacmpaM Jp>KaBHOT
JUTUTaJHOT HOBLA. Mnak, ca Apyre cTpaHe, AUTUTAJHU HOBAL| [leHTpaJiHe
6aHke rpabaHuMa MoOXe MPYKUTHU CUTYPHOCT Yy KOpUIINewy, AOCTYIHE
MexaHu3Me obeliTehema y cay4ajy lITeTe U U3BECHOCT y NOcae[UllaMa Koje
IbEeroBa ynotpe6a HoCH.

Ha npBu morJsien, gesyje Aa jeAWHU TPoOIIaK yBohewa JUTrUTAJIHOT HOBIA
LeHTpaJiHe 6aHKe MOKe 6UTH 60ja3aH o HeMOryhHOCTH Bplieha UHAHCHjCKOT
MoCpe/IoBathba Ha UCTU HAYMH U Y UCTOM 06UMY Kao U o caza (Ibid). Tenaenuuja
KOHCTAHTHE eBOJIyLiMje Ha/lJIeXKHOCTH LieHTpaJIHUX 6aHaKa roBOPH y MPUJIOT
yCJI0KHbhaBaka IbHUX0BUX 3aJlaTaka U GyHKIUja 1 o6orahuBama cajprkaja
MOHeTapHe MOJIMTUKEe HEKUM HOBUM KOMIOHeHTaMa (monyT ¢uCKaJIHe,
€KOJIOIIKE U COI[HjasTHe, IOrOTOBO Ca/la pa/iu CAaHUpatha NoCaeIuIa NaHAeMuje).
lleHTpaJiHa 6aHKa ce ca CBUM HOBUM peryJaTOPHUM U OCTAJIMM HalJIe3KHOCTUMA
BeoMa yCIEeIIHO HOCH, ITO 3Ha4M Jja he U yciay4dajy eMUTOBaba JUTUTATHOT
HOBIIAa NpoHahu ajleKBaTHe Mepe U UHCTPYMEHTE 3a CaHHWpakbe NOMEHYTUX
pH3MKa U BbUX0BO OTpaHUYaBakbe Ha MPUXBAT/bUBUjU HUBO.

20



M. JumuTtpujeBuh | cTp. 13-28

Y MOHeTapHOj IUTepaTypH ce UCTHYE [ja Ce TAKCOHOMMUja CBUX I10jaBHUX 06JIMKa
HoBIA (KaKO TPaAULMOHAIHOT, TAKO U aJTePHATUBHUX 00JIMKA) 3aCHUBA Ha
NpUMEHU MpU Kpumepujyma:

e TpaBHOM Cy6jeKTUBUTETY U3/1aBa0LIa;
e (¢dopMH HOBILIA, KOja ce jaBJ/ba Kao GU3UYUKA UJIU JUTUTAJHA, U

e MeXaHU3MY M3MHpeHa TPAHCAKIIUja, KOjU MOXe OUTHU LEHTPaJIU30BaH UJIH
neneHTpasusoBaH (Claeys et Al, 2018: 1-2).

JenaH oz pasJsiora HeloBOJbHe IpUXBaheHOCTH NpBe reHepaltje KpUITOBAJIyTa
ce 0JJHOCH Ha HeeJIJaCTUYHY TPaKiby Koja je Mpoy3poKOBaHA HU30M PHU3HUKA
NONYT NMHUTaka 3alllTUTe NMpaBa NPUBATHOCTHU, HejacHOT obelTehewa U
3alUTHUTe APYTrUX JUYHUX nogaTtaka. OBaj pU3UK ce KOJ Apyre reHepanuje
KpUIITOBaJyTa yMamyje, aJld Ce I0CTaB/ba NUTakhe CBOjeBPCHOT MOHOMOJIA
Ha/Jl M3/laBamkeM O/ CTpaHe TMIaHTCKUX TEXHOJIOIKUX KOMIaHUja Koje he
ce Hahu y ys03u u3faBaoua. HapaBHo, nocTojalbe MOHOIIOJIa Y IpaBy caMo
10 cebu HUje KaXKhbHUBO U LWITETHO, aJIU jeCTe MOTeHLMjalHa 3J10ynoTpebda
MOHOIIOJICKOT I0JI03Kaja 1ITO je y Npo6seMaTHUIIM TProOBUHCKOT MpaBa OMILITe
Mo3HaTa YnkeHuna. Ha oBoM MecTy, ce o npBH yT, cycpehemo ca moctojameM
CBOjeBpPCHOT ,IPUBATHOT MOHOIOJIA“ Ha/J, U3/laBalkeM JApyre reHepanuje
KpPUIITOBAJIyTa y MOHETAPHOM IpaBy, LITO MOXe MMaTH BeoMa 030UJ/bHE
nocseguue. [lpumepa pagu, y 2017. roguHu 6poj KOpUCHUKA OUTKOWHA je
HM3HOCHO 7 MUJIMOHA, 10K je 6poj perucTpoBaHux KopucHuka ®ejcbyk Mpexe
2.5 Muadjapau (Kao MoTeHIMjJIaHUX MHTEpeceHaTa 3a Kopulthewe JTU6pe), ITOo
je masneko Behu 6poj 0 YKy ITHOT 6poja KOPUCHHUKA MHOCTPAHUX BaJlyTa MONYT
eBpa uJju aoJjapa. OBa yubeHHUIA MOXK/Aa Haj6o/be yKa3yje Ha MOTeHLMjajl
MOHeTapHe CylpeMaTHje TeXHOJIOWKUX U TeJeKOMyHUKAIMOHUX TMraHaTa
KOje ce HaJla3ey y/103MW M3/laBaolla aJiTepHaTUBHUX BaJyTa. TakaB moTeHLUjall,
y W3BECHOM CMHCJY, MOXe YTHLATU Ha UMIIJIEMEHTAllMjy MOHEeTapHOr
CyBepeHHTeTa KOjU CyOjeKTH NPUBATHOI NpaBa HUKA/J, HE MOT'Y HOCUTH, jep
je HeoZ1BOjUB 0/ NOJIMTUYKOT CyBepeHUTeTa CBake Jp:xase. Ca gpyre cTpaHe,
M3/1aBaol 1 CTaOUJHUX BaJyTa MOT'y UMaTU npob6JeM, jep he umaTu o6aBe3sy
rapaHTOBama LIeHOBHE CTAOMJIHOCTU UCTE LUITO MOXKe OUTH Yy CYIPOTHOCTH Ca
HBUXOBUM IVIaBHUM IIUJbEM, a TO je MakcuMu3zanuja npoduta (Ibid). Mosxcemo
npumemumu Jja NUTakbe UMILJIEMeHTall¥je MOHETAPHOT CyBepeHUTeTa HUKA/[a
paHHje HUje 6UJI0 y ClIpe3U ca IPUMapHUM MOTHBOM NIPUBPE/HOT IOCJI0BAKA,
mto he mpeAcTaB/baTH jolI jeJaH BEJIMKY U3a30B 3a 3aKOHOAABIA [1a TUTAabe
[l03BOJIe U3/JaBatba CTAaOMJIHUX BaJlyTa Pelly Ha HAYMH KOjU je IPaBHO JIOKYyYUB
Y TI0KeJbaH.

Kasa roBopuMo o AWTIATa/JIHOM HOBILY LiEHTpaJiHe 6aHKe, MOTPEOHO je
HarJIaCUTH /la He NOCTOjU YHUBep3aJiHO npuxBaheHa JeduHULM]a, au ce
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noJ, kbuMe Hajuelthe nmojpasyMena ,CBakU 06JIMK MayllajHe OJATOBOPHOCTH
LleHTpaJiHe 6aHKe KOjU je JOCTyNaH CBUM EKOHOMCKHUM areHTrHMa 6e3 moce6HUX
yciaoBa“ (Meaning et Al, 2018: 1-3). O6iMM JUTUTAJHE BaJayTe LeHTpaJiHe
6aHKe ce MOTY jaBUTH Y 00JIMKYy 06aBe3HUX JleNl03MTa IOCJOBHUX GaHKa KOJ,
LleHTpaJiHe 6aHKe (OJUTHUKA JUCKOHTHE CTOIE), XUOPUAHUX IIpUIlej ]y KapTULa
WJI T3B.,,MOGUJTHUX HOBUYaHHUKA" Koju cafpke KpuntoBaayTy (Claeys, Demer-
tzis, 2019: 7). 06a 06J1MKa JUrUTAJIHE BaJyTe 6U ce 3aCHUBaJIa Ha KopUllhewy
noce6He TEXHOJIOTHje Jle/beba KOjy IeHTpasHa 6aHKa Mopa MoceoBaTH
Kao NpeJycJioB eMHUTOBaka JUICHTAJHOr HOBLA. JaCHO je /1a je OCHOBHHU rad-
tio yBoherwa HOBe BaJIyTe HHULUPAH BEJUKOM TPaXKHkOM U ,[onyaapHoihy”
NpPUBATHOT AUTUTAJHOT HOBLA, C TUM IITO CE CBU PU3UIHU ¥ BE3U Ca Hbe[OBOM
ynoTpe6oM KoJ, JUTMTAaJIHOT HOBLIA LleHTpaJiHe 6aHKe H3beraBajy, jep U3a mera
CTOjU jaBHU (p>KaBHU) MOHETAapHOIPaBHU MeHAIIMEHT.

M3naBame eJIeKTPOHCKOTr HOBIA LleHTpasiHe 6aHKe MOKe UMaTH 3HadajaH
ncuxo/o0wku egpekam, KoOju ce OrJiefid y jayamwy UCKOHCKe Bese rpahana ca
MOHETApHUM CYBEPEHUTETOM U KOHLENTOM MOHeTapHe NOJUTHUKeE Koja Kao
jaBHa moJIMTHKA Tpeba Jja CIy>KU CBUM rpahaHKMa, jep He cMeMo 3a60paBUTH Aa
je MOHeTapHa CTabUJIHOCT jaBHO J06po. M3 oBOT 106pa MOKEMO AePUBUPATH U
nocebHy KaTeropujy eKOHOMCKHX NpaBa rpahaHa, KakBo je IpaBo Ha CTabUJIHY
BaJIYTYy KOja ce y caBpeMeHUM TEXHOJIOLIKUM NpUIMKaMa cajia OAHOCH U Ha
AurutanaHu ¢opmat BajyTe, IZie jeJUHO JpkaBa (LeHTpaJsiHa 6aHKa) CBOjUM
arnapaToM U MHIepeHLHjaMa MOXKe MPY>KUTHU U TapaHTOBATH NMYHY 3aLITUTY.
[loMeHYTOM pHU3HKY OTeXKAaHOT GUHAHCH]CKOT MOCpeoBaha ce NMPUKbyUyje
Y pU3MK KOHKYpeHLuje (Koju moJpa3yMeBa /ia 61 ce KOPUCHUIY JUTUTATHUX
BaJIyTa, BEPOBATHO, IPEOPHjEeHTHUCAHU Ca pe3epBU KOMepPIUjaJHUX 6aHaKa
Ha pe3epBe LieHTpaJiHe GaHKe) Y OKOJIHOCTUMA €KOHOMCKUX KpHU3a, Kao U
PU3MK MOOIITPOBaka KpeAUTHUX ycJoBa (jep 6U LeHTpaJiHa 6aHKa caja
BHIlEe y4yeCcTBOBaJa y IpOLEeCy ajJoKalidje 3ajMOBHOT KaluTaJja) U OCTaau
cTpykTypaanu pusunu (Ibid, 9). Jenan of HaurHa 3a OTKJ/ambamwe pU3UKa 61
NOTEHLUjaJIHO MOTJIO OUTH pellebe [ia Ce ONUITOj jaBHOCTH oMoTryhu npucTtyn
Ha MH/JUpPEKTaH HauuH NyTeM MexaHHW3Ma T3B. ,0aHKe ca NyHUM pe3epBama“
(edr. full reserve bank), Majsia ce 3anpaBo oB/ie BUIlle paid O UHBECTHUIIMOHOM
doHAy. Y 0CHOBM OBOT MEXHM3Ma je U/ieja 1a ce yTBphUBameM IPaBHOT OCHOBA Y
3aKOHY 0 paJy LleHTpaJiHe 6aHKe oMOoryh HOBUM Cy6jeKTUMa Jja MOTY Jip>KaTu
pe3epBe Ko/ leHTpaJiHe 6aHKe, YuMe 6 ce u3berso ,pa3BojmaBame” Beh
nocTtojehux dyHKIHja leHTpaiHe 6aHKe U u36eraJsa AUupeKTHA KOMYyHUKaIMja
KOPUCHMKA JUTMTAJHOT HOBLA Ca M3/iaBaolieM (ILITO HY>KHO He MOopa GUTH JIOLIIE,
aJIny TPEHYTHOM CUCTEMY Ha/IJIeXKHOCTH LieHTpaJiHe 6aHKe HUje TOTPe6HO, aiu
ce y c/1y4ajy eBeHTyaJIHUX NoTelkoha 6aHKa CBaKakKo jaBJba Kao MepojaBHa
MHCTUTYILMja 3a Ipy»Kake NpaBHe 3alITUTE).
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JlonaBame HOBUX HAIJIEXKHOCTH LIEHTPAJIHOj 6aHIIM MOXKe GUTH KOMIIJIMKOBaH
JIETUCJATUBHU NOCTYNAK, MMajyhu y BUAY YMbeHULY JAa ce O6poj BeHUuX
3a/aTKa JocTa yBehao HakoH rjio6aJjiHe puHaHcHUjcKe Kpu3se. Llu/beBHU 3a Koje
je neHTpaJsiHa 6aHKa cajia HaJJiexKHa cy BeoMa 4ecTo Meyco6HO KOHPIUKTHHU
IITO UMIIJIMIIMPA TPETXOAHY NapUPHUKaALHjy MPUIHUKOM 0Z,a6HUpa KOHKPETHOT
[[MJ/ba Ka0 JJOMUHAHTHOT y 0/jpehHOM TPeHyTKY MOHeTapHe UCTOpHje, aau
M TOCTaBJ/ba NUTal€ OATOBOPHOCTU LeHTpaJsHe 6aHKe ([JuMuTpujeBuh,
2021: 149). YkosiuKo 6H, XUIIOTETHUYKH, JIOIILJIO /10 3HAa4YajHOT noBehama yzesia
KpHUIITOBaJyTe HACIIpaM KJACUYHOT HOBLA, HETIOCTOjake IPaBHe peryJjaTuBe
0/l CTpaHe LleHTpaJiHe 6aHKe 61 MOIJI0O OUTH BeoMa OIacHO IO JPYIITBEHHU
nopeJiak M 3alITUTY IpaBa MOHETApHUX KOpHUCHHKA. CBakako, peJOBHO
npaheme gorabhaja ca ynoTpe6oM KpUNITOBAJIYTe MOXe 6J1arOBpeMeHO yKa3aTu
Ha ycBajame NOTpebHe peryJaTrUBe, aJlu TO 3aXTeBa U J06pYy KOOpAMHAL U]y ca
Ha/JIeXXHUM TeJIMMa LieHTpaJlHe OaHKe.

Wuaue, Peny6.inka Cp6uja je jejHA 01 peTKUX 3eMaJba y CBETY KoOja je 3aKOHCKHU
peryJjucaJia nuTawe JUrHTaJlHe HMOBHHE Ha LleJIOBUT HAa4yWH. HapuexxHocT
3a UMIJIEMEHTAlUjy M KOHTpPOJIy cIpoBohewa 3aKoHa je mojesbeHa
usmehy HaponHe 6aHke Cp6uje u Komucuje 3a xapTuje o BpeJJHOCTH IITO
Haj6oJ/be NOTBPhYyje YMIbeHUILY Aa KOHLENT JUTHTaJIHe UMOBHHE UMa KaKO
NpUBaTHONPABHE, TAKO U jaBHOIIpaBHe acnekTe. /loMahy 3aK0H 0 JUTMTAJIHO]
MMOBHHU AUTUTANHY (BUPTYeJHY) UMOBUHY JlebUHUILEe BPJIO €eKCTEH3UBHO
Kao ,JUTUTAJIHA 3alKUC BPeJHOCTH KOjU Ce MOXe JUTUTAJTHO KYyIOBaTH,
NpoJaBaTH, pa3MEHUBATH WM IPEHOCUTH U KOjU Ce MOXKe KOPUCTUTH Kao
Cpe/CTBO pa3MeHe UJIM y CBPXY yJlarawa”’, Ipy ueMy JUrMTa/JlHa UMOBHUHA He
yKJby4dyje AUTUTAJIHE 3alMce BalyTa Koje Cy 3aKOHCKO Cpe/IcTBO Myiahama (4.
2).® Ha oBoM MecTy MopaMo jacHo uctahu zia ycBjameM oBor 3akoHa goMahu
MOHETapHHU 3aKOHO/|aBal] HUje MPUXBATHUO AUTUTAJHY BaJyTy Kao 3aKOHCKO
cpencTBo nahamwa (jep AUrUMTaJHYy BajJyTy HUje M3JaJjia, HUTU 3a HeHY
Bpe/IHOCT rapaHTyje LleHTpaJiHa 6aHKa, Kao HU |PyT'Y OpraH jaBHE BJACTH, jep
HUje 3aKOHCKO cpeJicTBO Iyiahama M HeMa IPaBHU CTATyC HOBLIA UJIH BaJIyTe,
asy je ¢U3MUKa UJIM NIpaBHA JMIa IPUXBATAjy Kao CPpeACTBO pa3MeHe LITO
3HayH Jla ce MOe KyIoBaTH, Npo/ilaBaTH, pa3MemUBATH, IPEHOCUTH U YyBaTH
eJIeKTPOHCKU). 3aKOHOM je, Takobhe, 103B0O/bEHO, U3/jaBatbe PUHAHCUjCKUX
WHCTpyMeHaTa y 00JIMKY JUTHTaJIHE UMOBHHE (KopullhewmeM 6JIOKYEjH Tex-
HoJIoTUje) ¥ yTBpheH je inbepasiad cCUCTeM NpuJaroheH norpebama Maanux U
cpeAmwUX npeayseha. MoxxeMo NpUMeETHTH /A je jelaH OJ ratia 3aKoHa pasBoj
JUTUTAJIHOT Ipe/ly3eTHUIITBA U NpusarohaBamwa gomaher puHaHcHujckor
TPXKUIUTA MOHETAPHUM U PUHAHCHUjCKHMM MHOBAllMjaMa Ha [J100aJ/IHOj CLIeHH, €
THM ILITO je HEONIX0/JlJaH KOHTHHYHPAaH Ha/A30p HaJi OKOJIHOCTHUMaA Koje ce THUUH
JUTHUTa/IHe UMOBUHE.

3 3akoH o JUruTaJJHoj UMOBHHH, Ciyx6eHH ri1acHuK Peny6.nke Cp6uje, bp. 153/2020.
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4.3aKk/py4yHa pa3MaTpama

Y pazMaTpamy 0iHOCA TPaAULMOHAJIHOT HOBIIA U KOpULIhewa KpUIITOBAAyTe
(moce6HO Apyre reHepaluje KpUIToOBajayTa) MOPaMO Y3eTH y 063Up YHbbe-
HULY Jla Ce Y U3BECHOM CMHUCJY pajyd O KOJU3UjU TPajULUOHAJIHOT U
CaBpeMeHOT HaUMHa HMMIlJIeMeHTaluje Ap:>KaBHUX MOHEeTapHUX TPeporaTUBa.
Tako TpaZULMOHAJHU HOBAll jecTe AUPEKTHA MOCJeA1Ila UMILJIEMEHTAalUje
MOHETApHOI CyBepeHUTETA KOjH je prKaBa JeJierupaJia eHTpasiHoj 6aHL U, 0K
KpHUIITOBaNyTe NpPeJCTaB/bajy NPOAYKT MOCTMOJEPHUCTUYKOT MOTPOILAYKOT
JPYLITBA y KOMe je HAYMH 3aJ0BOJbaBatba NpedepeHnyja Kynarma A1ujaMeTpaaIHo
Apyraduju oJ; UCTOPUjCKUX, MOJUTHUUYKUX, EKOHOMCKUX, KYJITYPOJOIKHUX
U Apyrux pakTopa KOju Cy YCJOBHUJIH MOjaBy U CTPYKTYPy MOHETApPHOT
cyBepeHHUTeTa (Ha HAUMH KOjH je onuTenpuxBaheH).

KpunrtoBasyTe cy cBOjeBpCTaH oZpa3 BpeMeHa U XKMBOTHOT CTHUJA Y KOMe
NOTpOIIAYM eJie a yMakbe CBoje pUHAHCHjCKe, BpeMeHCKe U MCUXOJIOLIKe
TPOIUKOBE KOjU HACTAjy NPUJIMKOM KJACUYHOT 33/10BOJ/bEHA KYNONPOLAjHUX
npecTaluja, TUMe LITO UCTe XeJle 1a peaausyjy U3 kyhe,a He Ha CaMOM TPXKHULITY.
Wnak, 3a pa3JiuKy o/ eJIeKTPOHCKOT HOBIIA KOjU MOTNa/Ja MoA lex monetae Kao
IPBY Y Haj3HA4YajHUjU MOHETApHU NIPEPOraTUB ApiKaBe, KPUIITOBAJIyTe HUCY
pery/ivcaHe Ha jeJMHCTBEH Ha4MH Y MOHeTapHOM I1paBy. Pazsior ToMe je mto
npejcTaB/bajy pe3ysTaT TEXHOJIOIKWX MHOBAllMja MojeJMHana HaJ, KojuMa
[eHTpaJsiHa 6aHKa Kao 4YyBap MOHETApHOI CyBepeHUTeTa HeMa HUKaKBY
VHIepeHLHjy, HUTH je NIOCTYyNaK HbUXOBOT Kpeupamwa y 61/0 KaKBOj Be3H ca
IpaBHUM TeHJ,epOM 3a yTBphUBae HOBLQ, jep ce 6a3upa Ha EKOHOMUjU JleJbeba
Y ynoTpeby MaTeMaTHUYKUX aJITOpUTaMa KOjU CBOje YIOpHUILITe (TPEHYTHO) He
HaJla3e Y MOHETApHO] MOJMTHULIA U 3aKOHOZABCTBY CTBOPEHOM Jla LITUTU U
jaya yTHULaj MOHETApHOI CyBepeHHUTeTa. To HUKAKO He 3Ha4M /ia cy noctojeha
MOHEeTapHOIIpaBHA pellewa 3acTapesa U [la He IIpaTe TOK BpeMeHa U CBe
OHO LUTO TEXHOJIOIIKEe peBOJIyLiMje Hoce ca co60M, Beh HanpoTUB, yKa3yje Ha
peaJsiHy U JIOTUYHY NOTPeOy y/iarama Ja/bux Halopa NpaBHUKa U eKOHOMHUCTA
3a ONTHMMAJIHO peryjrcakbe oBor ¢peHoMeHa. LleHTpasHa 6aHKa, Kao 4yBap
MOHETApPHOI CYBEePEHUTETA, Y OKOJTHOCTUMA HEKOHTPOJMCAHUX TEXHOJIOIKUX
Jocuturuyha Mopa McTpajaT¥ Ha CBOM U3BOPHOM 3aJlaTKy JAa yIpaBo Taj
CYBEpEeHUTeT JpXKaBe KOjU joj je AeJierMpaH CTaBU HacllpaM XereMoHHUje
NIPUBAaTHUX UHTepeca, HApaBHO, He HA HAYMH KOjU KOYM TeXHOJIOLIKHU IIporpec
Y MOHETApHO] TPAHCMHUCH]jH, aJIU HA HAYUH Y KOM CBAaKO MOXe padyyHaTH Ha
CUT'yYpHe HOBYaHe TOKOBe, 3alUTUTY [10JjaTaKa 0 IMYHOCTHU U HaJIOKHAaly LiTeTe
y cJly4ajy noBpeJie NaMeTHUX yroBOpa y KOjUMa ce KOpUCTe KPUIITOBAJyTe.
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ALTERNATIVE DIGITAL CURRENCIES IN INTERNATIONAL
MONETARY LAW: GLOBAL STABLECOINS

Summary

Alternative digital currencies were created to correct the shortcomings of the
so-called first generation of cryptocurrencies. Their impact on the monetary or-
der stability, systemic risk, and monetary policy strategy pursued by the central
bank has been insufficiently examined, primarily because they are issued by large
technology companies rather than the central bank as the custodian of monetary
sovereignty. The treatment of cryptocurrencies in tort law is different from the
monetary law standpoint. As such, the former is not considered in this paper be-
cause it is a private law relationship. On the other hand, monetary law refers to
public law relations, including the regulatory powers of the central bank and the
legal definition of alternative money by the provisions of the central bank law. As
the supreme monetary institution, the central bank has a monopoly over the legal
tender for designating and issuing money. In that sense, it would be useful to deal
with the place and importance of alternative money in monetary law first, and
then with other branches of private and public law. In legal terms, the acceptance
and circulation of alternative money impose simultaneous (and highly demanding)
consideration of the legal nature of cryptocurrency, where we can see the primacy
of the social theory of money over state monetary nominalism. However, this pri-
macy must be only temporary because the historical development of money (in all
its forms) clearly shows that the emergence of any currency must sooner or later
be regulated by adequate laws, for the sake of legal security and preservation of
monetary stability.

In a way, the accelerated technical-technological development has “caused” the
existing status quo in the classical and (to some extent) the contemporary monetary
law thought about how money is legally defined and who can take the role of money
issuer, which has shaken the centuries-old awareness of the nature and functions
of money in modern society. The circumstances that have influenced the reconsi-
deration of already acquired habits include the emergence of reduced use of cash
in circulation, the emergence of “sharing” technology that enabled the creation of
cryptocurrencies, the announcement of leading technology and other multinational
companies on issuing private cryptocurrencies, as well as the circumstances related
to the global economic and financial crisis and the Covid-19 pandemic which point
to certain advantages of alternative money.

Keywords: monetary law, lex monetae, alternative cryptocurrencies, monetary
order, monetary stability.

27






o NPETJIEAHHW HAYYHH PA/]
Srdan Radulovic¢’, LL.D., 10.5937 /zrpfn1-35098

Assistant Professor,
Faculty of Law, University of Pristina,
Temporary Head Office in Kosovska Mitrovica
UDK: 339:004.658.2
004.421
003.26
Pad npumsen: 26.11.2021.
Pad npuxeahen: 08.01.2022.

BITCOIN AND CRYPTOCURRENCY CLAUSES

Abstract: Nowadays, it is almost impossible to imagine an effective legal
system that is not somehow inspired by nominalistic ideas. However, the
principle of monetary nominalism is not necessary in correlation with other
higher principles, such as the principle of fairness, for example. Thus, leg-
islators build and implement corrective instruments in legal acts, most of
the time allowing legal subjects to choose and adapt those instruments to
best fit their economic interests. In that context, (foreign) currency clauses
are probably the most frequently used instrument. Those norms, when
implemented in contract, prevent the negative effects of domestic currency
depreciation through the denomination of the amount of debt in foreign
currency. Whether we regard them as currency or not, cryptocurrencies are
increasingly becoming an important part of our digitalized economic world.
So, unless the legislature strictly limits or abolishes the freedom of will (the
principle of party autonomy) in contract law by banning cryptocurrencies,
contracting parties can hedge against domestic currency depreciation by
pegging the amount of debt to the exchange rate of one of thousands of
existing cryptocurrencies. If parties choose to make such an agreement, it
is most likely that they will peg the amount of debt to the Bitcoin exchange
rate. If parties choose to make such an agreement, it is most likely that they
will peg the amount of debt to the Bitcoin exchange rate. In this paper, the
author analyzes (crypto)currency clauses nominated in Bitcoin and their
effects on contract relations in the legal system of the Republic of Serbia.
This research heavy relies on the advantages of the normative and the
comparative method, and various techniques of the analytical method.

Keywords: cryptocurrency, cryptocurrency clauses, Bitcoin, monetary
obligations, principle of nominalism.
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1. Introduction

The world we know is constantly changing. There is almost no part of social
life where there are no new tendencies. In that context, monetary mechanisms,
especially money we know, are no exception. Obviously, money has never been
an immutable category. Nevertheless, when we bring cryptocurrencies into the
equation, we can say that money is going through the fourth or even fifth big
alteration, depending on historical interpretation.

The first projects aimed at creating digital money-like asset, even though not
particularly successful, initiated this alteration more than fifteen years ago.
Yet, the new era in monetary affairs truly began by launching the electronic
paying system called Bitcoin. The actual transformation of centralized localized
monetary systems into decentralized, digitalized, independent, almost entirely
self-sustaining and self-regulating global financial structure began at that mo-
ment. Moreover, as we see it, a new wave of globalization® started at this point.

At first, this process had an evolutionary character. However, the outbreak of
pneumonia of an unknown cause, later recognized by the World Health Organiza-
tion as the first-ever pandemic sparked by a new kind of Coronavirus?, acted like
a catalyst, making the (financial) globalization lose its evolutionary character
and turn into almost revolutionary tendency?. Precisely, the unique and complex
circumstances in which states nowadays act, sometimes in desperate attempts
to save the economy, industry and health systems pressured by the SARS-CoV-2
pandemic, revealed (once again) all the weaknesses of the monetary system
built entirely on governments monopoly of issuing money and at the same time
indorsed the idea of “competing currencies”.

Considering the scope and direction of this paper, we cannot research these
transitions in their entirety but we can detect, extract and study some of their

1 The term globalization was created and used for the first time in 1961 and promoted
through the scientific literature after the Cold War. It mainly refers to the transformation
of primarily locally oriented societies into unified society with no state, cultural, economic
or any other kind of borders (PanynoBuh, 2017: 468-469; [lamuh, 2014: 1001).

2 WHO Timeline (2020) Rolling updates on coronavirus disease (COVID-19), published on 30
July 2020, available at https://www.who.int/emergencies/diseases/novel-coronavirus-2019/
events-as-they-happen

3 Ifwesetaside the optimistic thoughts on when and how globalization will be ended (ITonuh,
IllyeakoBuh, 2014: 388), we believe that it is of high importance to think of globalization
as of a tendency not as an end goal. It is not possible, not even as a thought experiment, to
speak of completely united society. We can recognize the degree of globalization. We can
even quantify the level of globalization. But, we cannot speak of fulfillment of the objective
expressed through the equation “humanity = unified society” (Mapkosuh, BysaTosuh,
2014: 143).
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segments. In this paper, we will extract two segments: digitalization and mone-
tary tendencies. It is possible to analyze them separately. Then, if we put them
in the same context, interesting conclusions can be drawn.

On the other hand, although the scope of this change is more pronounced than
ever, which was the main hypothesis in the previously conducted research, con-
tractual monetary obligations (when nominated in cryptocurrency) can function
in a very well-known frame established through a legal system. To present the
hypothesis accuracy indicators, this article is divided into two sections. The first
section presents the fundamentals of both the concept and technology behind
Bitcoin. The second section is reserved for thoughts on monetary nominalism,
and analysis of contractual valoristic mechanisms, concretely (crypto)currency
clauses and their effects.

2. Bitcoin — the idea and technology

On 315 October 2008* an unknown developer, or more likely a group of deve-
lopers, with a fictitious name of “Satoshi Nakomoto”® released the White Paper
titled “Bitcoin: A Peer-to-Peer Electronic Cash System” (Nakamoto, 2008:1-9) to the
cryptography mailinglist (Ducas, Wilner, 2017: 544). In this technical document,
the basicidea behind an electronic payment system called Bitcoin was presented,
the purpose of the system was explained, and technology details were outlined.
Two months later, on 3™ January 2009¢, so-called “block 0”7 was mined, and the

4 The timing for the release of the White Paper and starting the Bitcoin network was
impeccable. It corresponds to “Lehman Brothers” filing for bankruptcy. At the time, it was
the fourth-largestinvestment bank by all criteria, and itis widely considered that the Global
Financial Crisis in 2008 started with massive losses of this bank (Caetano, 2015: 78; Roth,
2015:528).

5 Craig Steven Wright, an Australian programmer with an incredible academic career, affirms
that he is the creator of the Bitcoin code, the first miner of bitcoins, and claims copyrights
to the White Paper and the name of Bitcoin. However, so far, he failed to provide substantial
evidence to prove that claim, neither in public nor in a court of law.

6 The first Bitcoin blockchain transaction, called the Genesis Block, included an encoded
message containing the title of the London Times cover story “The Times 03/Jan/2009;
Chancellor on brink of second bailout for banks” with references the front page of “The Times”
Magazine from 03.01.2009; which served as proof that the genesis block was mined on this
date, or at least not before. (See: https://www.thetimes03jan2009.com/)

7 Block 0 (Block 1, Genesis Block, the Original Block) is the first “page” of a digital ledger
called ablockchain; there are no previous blocks that this block references to, and all following
blocks necessarily reference to it.
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first 50 bitcoins® were released into “circulation”® as a mining reward!®. At this
point, the Bitcoin Network became fully operational even though the number
of individual participants, purely enthusiasts, was exceptionally low (Turudi¢,
Mili¢, Stulina, 2017: 195); hence, the power of the network was relatively small.

The Bitcoin system operates based on fully transparent mathematical princi-
ples, which means that no one exerts control over it; so, the mysterious Satoshi
Nakamoto withdrew from the public in April 2011 leaving the responsibility
of developing the code and network to a thriving group of volunteers (Antono-
poulos, 2014: 4). In less than two years, this group managed to elevate Bitcoin
from a subcultural phenomenon into a common reference point in mainstream
public debate (Bjerg, 2015: 3).

The release of Nakamoto’s treatise is also considered as the conceptual origin of
blockchain technology (Ducas, Wilner, 2017: 544). Although the technology itself
was presented more than fifteen years ago by Stuart Haber and his colleague
Scott Storneta, the author agrees on this one because the true potential of this
technology was displayed for the first time through the Bitcoin network. The
author genuinely believes that blockchain technology is not just a byproduct

8 Itisacommon mistake thatbitcoin is the name for currency, and that there are 21.000.000
of bitcoins. In fact, there are no bitcoins in circulation at all. Bitcoin is, as the White Paper
suggests, an electronic payment system based on cryptographic proof instead of trust
(Nakamoto, 2008:1) which cuts out unnecessary intermediaries and, therefore, steps to
process paying at a lower cost and as fast as possible (Roth, 2015: 529). Satoshi circulates
inside that system. Satoshi is the basic and the smallest unit of Bitcoin as a payment system
(Antonopoulos, 2014: preface/xvii; 18, 116). However, it became common in practice to use
bitcoin as a unit for easier calculation (bitcoin to Satoshi ratio is 1:100 000 000). To keep
at least a minimum of technical accuracy, we will refer to Bitcoin as a system with capital
letter “B” and when we speak of a unit or currency, we will refer to it with lowercase letter
“b” (Antonopoulos, 2014: preface/xvii; 18, 116; iBeTkoBuh, 2018: 120)

9 One must be extremely careful when using the word “circulation” in the context of the
Genesis Block and the first bitcoin mining reward because coins received as a reward for
mining this block cannot be spent.

10 It is well known that the supply of bitcoin is limited, but not all coins were released in
circulation at once. “Winning” miners receive brand-new bitcoin from the network as a
reward for mining when a “coin base” transaction is placed in a new block (Antonopoulos,
2014: 115). Basically, miners are trying to solve mathematical problems to put verified
transactions into a block and link it to a chain. The miner who fulfills this task receives a double
reward: a different percent of each transaction that is written in the newly created block
as a provision and a certain number of new bitcoins (Nakamoto, 2008: 4). At the beginning
of the Network, miners received 50 new bitcoins as a reward for every mined block. Every
time 210.000 new blocks are mined, which happens approximately every four years because
the network is set to create new blocks every ten minutes on average (Antonopoulos, 2014:
2, 177-178; Roth, 2015: 528), the miners’ reward gets cut by 50%. Since 11""May 2020, the
mining reward per block is 6.25 bitcoins.
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of the Bitcoin network, and there is absolutely no doubt that the possibility
for using this technology goes way beyond creating different cash or paying
systems (lBeTkoBuh, 2018: 122). However, blockchain technology itself is not
in the focal point of this paper.

On the other hand, the idea of digital currencies is as old as the Internet itself.
Moreover, Bitcoin is not even the first attempt to realize this idea. But, unlike
its predecessors!!, Bitcoin network manages to overcome most of the technical
or economic problems by firmly relying on blockchain technology. This me-
ans that it is almost impossible to understand how the Bitcoin network works
without insight (at least a simplified one) into how the blockchain technology
works because it is the “underlying transaction database” (Caetano, 2015: 77)
for storing and validating information of each individual transaction. So, this
paper will present some technical aspects of the blockchain technology in the
context of the Bitcoin network.

First, there is no generally accepted definition of a blockchain (Catanzaro, Kain,
2020: 52), butin an oversimplified manner, a blockchain is an open-source digital
database which records information on each change in the network and displays
them publicly (LiBeTkoBuh, 2020: 128). This revolutionary technology derives
from the traditional idea of storing information in a form of ledger, while blocks
are pages in the ledger (LlBeTkoBuh, 2020: 128). Through this technology, the
ledger becomes digitized. Even more importantly, the ledger architecture is
built in such a way that there is no more need for any institutional or individual
“trustful” intermediary (Roth, 2015: 528)or any central authority to keep the
ledger and to guarantee the accuracy of its content like in classic non-digitized
system (Catanzaro, Kain, 2020: 52). This is achieved by entering and permanently
storing information in blocks cryptographically linked via “hash” (LBeTkoBuh,
2020: 128) which are uniformly ordered, chronologically time-stamped, sub-
stantially immutable (LlBeTkoBuh, 2020: 129; Catanzaro, Kain, 2020: 52), and
distributed in the network. What does that mean?

11 Probably the most successful project of this type is E-gold, with almost five million
users. Although there is no direct proof for that claim, there is a theory that releasing the
White Paper and starting the Bitcoin Network is the answer to definite shutting down
of this E-gold’s network. Less successful, but still worth mentioning, is a project called
DigiCash. Itis considered to be the very first project of a group called Cypherpunks (Satoshi
Nakamoto being the most famous representative) which believed that relying on software
infrastructure thatis widely dispersed is a better alternative to relying on governments and
other inherently imperfect central authorities (Roth, 2015: 528). The technical background
of modern-day cryptocurrencies is also considered to be rooted in the algorithm invented
by David Chaum, the founder of DigiCash, which allows safe and unchangeable exchange of
information between nodes (Turudi¢, Mili¢, Stulina, 2017: 193).
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As we said earlier, if we think of it as a network, Bitcoin fully relies on the ad-
vantages of the blockchain technology. If we think of it as a currency (including
most cryptocurrencies), it basically means that bitcoin is the position in the
chain of ownership (Antonopoulos, 2014: 19) represented as information in
a digital ledger that is the blockchain (LlBeTkoBuh, 2018: 124). It can also be
said that bitcoin is a chain of digital signatures (Dini¢, 2014: 110). Simply put,
whenever there is a need for change in the network (assuming that one wants
to make a transaction in the Bitcoin network, to make this change happen), a
page in a ledger must be created and filled. In other words, when a user in a
network initiates a transaction, this transaction must firstly be authenticated
and then authorized.

Authentication is a synonym for the process of combining two special crypto-
graphic keys (private and public one) to create the digital identity of a user and
the digital signature which unlocks the wallet'? and requests spending of assets
referenced by the transaction. The second step is authorization of the transac-
tion. To be realized, the transaction must be written in a block but, before that
block is added to a chain of blocks, the transaction must be approved. Since the
Bitcoin network is “trustless” in a sense that there are no intermediaries or any
central authorities, the only way for a transaction to be authorized is through
consensus that this transaction is valid.

In a public decentralized network, such as Bitcoin, every participant in the
network aka Node has a copy of the entire chain of blocks, from the Genesis Block
to the last mined block (Roth, 2015: 530; IliBeTkoBuh, 2020: 128-129). So, once
a transaction is successfully initiated, information on that transaction is sent
to the closest nodes in the network. Transactions will be validated through a
series of tests conducted by each individual node. All those tests basically come
down to affirming that the payer is the recipient of bitcoins in the connected
pasttransactions (Roth, 2015: 530). Once the “neighbor” nodes verify a chain of
ownership (Nakamoto, 2008: 2), these nodes will automatically transmit it to the
other nodes to which they are connected for validation in the same procedure
(Antonopoulos, 2014: 26). This process is repeated until almost every node in
the Bitcoin network validates the transaction.

After that, the transaction is validated once more, this time by special nodes
called miners. They write transactions in a new block and update the ledger of
transactions by linking this block permanently to the existing chain of blocks. A
crucial task in this process is the creation of a unique hash for each block so that

12 Simply put, a wallet in this sense is a collection of addresses created for receiving
and storing cryptocurrencies and the corresponding keys that unlock the funds within
(Antonopoulos, 2014: 9-10).
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anyone who wants to verify that a transaction has occurred at a set moment in
time can do that simply by verifying the hash (Nakamoto, 2008: 2; Roth, 2015:
530). Each node in the network is predefined to continually request and store
the blockchain locally; so, an updated version of the digital ledger is distributed
to every node in the network (Roth, 2015: 531)*3.

When a transaction is initiated by a user, it is important to know that it is tempo-
rarily stored in a so-called “unconfirmed pool”** until verification or invalidation
(Antonopoulos, 2014: 13), which creates several problems. But, when it comes
to validation and synchronization of the ledger, it is of the highest priority to
eliminate the possibility of so-called double-spending — a situation when a
person spends the same amount of money more than once. For example, there
is the possibility that one user creates more than one transaction with the same
reference hoping that different miners would validate them independently at
the same time and add them into different blocks, given that they go in the same
unconfirmed pool of transactions. It is also highly important to know how the
network deals with the potential problem of transaction reversibility.

Traditionally, the problem of ,double spending”is solved by introducing a third
“trusted” party, typically a bank or some state authority, which validates the ava-
ilable balance and ensures synchronization between transactions. The myste-
rious Satoshi Nakamoto particularly stresses out the problems with pre-given
trust, pointing out that the basic idea is to create a purely peer-to-peer electronic
paying system that would allow online payments to be sent directly from one
party to another without going through any financial institution (Nakamoto,
2008: 1). Therefore, in the Bitcoin network, the problem of double spending
is solved without including third parties. This is achieved via grouping tran-
sactions into blocks, sharing and validating them through a network of nodes
(Caetano, 2015: 80), or to be precise, by converting all nodes into ledger keepers
and validators.

Concretely, transactions must be announced in the network but it is important
which transaction was earliest. To be precise, it is not important which tran-
saction was actually first. What is important is that the majority of participants
agree thata certain transaction order came first (Nakamoto, 2008: 2). When the
majority of nodes agree on which transaction was initiated first, any later order
for the transaction is rejected automatically (Nakamoto, 2008: 2).

13 Technically, it may occur that some nodes in a network do not receive a newly created
block which is added to the longest chain. When these nodes receive information on a new
block later, they will realize that there is a block missing, and they will automatically request
and receive a copy of the longest chain in the network (Nakamoto, 2008: 4).

14 Itis also known as Mempool.
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Second, the Bitcoin network architecture is built in such a way that a digital
ledger in the form of a blockchain is basically immutable and transactions made
in the network are non-reversible (Roth, 2015: 528). These “hard transactions”
mimic the way exchange offices work, and this is possible thanks to implemen-
tation of POW functionality into a decentralized processing network of incen-
tivized nodes (Roth, 2015: 529).

To be precise, transactions incorporated into a chain of blocks, technically spe-
aking, could be altered, but, like all other changes in the network, altering the
transaction must be the result of consensus of the majority of nodes. Someone
might find this to be a weakness, because immutability is presented as the
biggest strength of the Bitcoin network. However, we see at least two advanta-
ges in this technical solution. First, if a malicious hacker or a group of hackers
tends to alter any transaction, the only way to do that is to perform a so-called
“51% attack”, which means that this person or group can collect the majority of
network hash-power at a single point of time. Although this is a possibility, prac-
tically speaking, the ratio of the necessary investment (hardware and electricity)
and potential earnings makes this venture overly expensive and, hence, discou-
raging (Nakamoto, 2008: 6). Second, the possibility to make the change in an
otherwise immutable network creates a “safety net” for those situations when
the change written in a block compromises the network more than breaking the
principle of immutability would compromise the networks’ unity?>.

3. Monetary nominalism and contractual valorism

Modern legal systems are founded primarily on the so-called nominalist money
theory, according to which the value of money derives from its nominal value.
The legal system of the Republic of Serbia is no exception in that sense.

This theory marks the difference between a ‘valorist’ and universally accepted
‘nominalist’ legal conception of money (Fox, 2013: 140). According to the latter,
the obligor shall be bound to pay out the number of monetary units equivalent
to the nominal value indicated on the face of the obligation'®, even if this means
that the obligee now receives money of different purchasing power (berosuh,
Wnuh, 2017: 29; Fox, 2013: 139-140).

15 For example, after so-called “DAO hack” in 2016 when Ethereum network suffered damage
to more than 50 million USD, developers in Ethereum network proposed, and the majority
of nodes agreed to it, to “roll back the chain” and “delete” DAO hack by creating new “fork”.

16 Article 394 (Principle of Monetary Nominalism). The Contracts and Torts Act, Official
Gazette SFRY, 29/78, 39/85, 45/89 -decision CCY and 57/89, Official Gazette SRY, 31/93,
Official Gazette S&M, 1/2003 - Constitutional Charter, and Official Gazette RS, 18/2020.
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3.1. Between legal certainty and fairness

It appears that the implementation of monetary nominalism in its purest form
increases the level of legal certainty. This is clearly true in short-term contracts
or even inlong-term obligations if monetary standard has not changed and there
is no monetary imbalance of any kind (Berosuh, Miinh, 2017: 29-31). However, if
the monetary standard changed,'” an obligation that was once based on the prin-
ciple of equal mutual consideration now loses a certain degree of equivalence.
Depending on whether the nominal value of money was reduced or increased,
this simply means that one of the two scenarios will occur.

For example, in a simple loan agreement, if inflation happens and the amount of
loan remains fixed, when the time limit for loan restitution expires, the lender
receives the same amount of money but the amount of money he receives has
smaller purchasing power. Simply put, it means that the lender becomes poorer
than he previously was. Vice versa, if deflation happens, the borrower becomes
poorer than he previously was even though he restitutes the same amount of
money. This is because the borrower needs to repay more than he truly and
objectively received. In other words, the real value of his debt increased. So,
it is often said that monetary nominalism puts all the risk of depreciation of
currency on the creditor, which is actually true. It is also true that a potential
risk of appreciation of currency is transferred to the debtor.

In contrast, the valorist monetary conception favors true value rather than the
amount of money per se; most of the time, true value is expressed through its
purchasing power or exchange rate to other currencies (berosuh, MUnuh, 2017:
29-30)®. According to this theory, the debtor is obliged to fulfill monetary obli-
gation by transferring certain amount of “units of purchasing power” and not
simple nominal number of monetary units (Mapkosuh-bajanosuh, 2020: 71).
This doctrine works well both in times of monetary stability and monetary
instability, regardless of whether the later comes in the form of inflation or de-
flation. Although it may comes as a surprise, this theory is widely and unjustly
criticized, primarily because its implementation leads to legal insecurity. This
is the main reason why legislators, in general, promote the nominalist money
theory. However, although the theory of monetary nominalism has generally
been used to regulate monetary obligations, the legislator sets several exceptions
to nominalist principle (berosuh, Wsiuh, 2017: 30; Mapkosuh-bajasioBuh, 2020:

17 Inearlier times, when the value of money was directly linked to a certain amount of gold
or silver, there were three main ways to change the monetary standard: issuing new coins
on the same nominal value but smaller in size; reducing of the intrinsic fineness of coins;
changing the standard through a proclamation by the sovereign (Fox, 2013: 140).

18 As it was stated in famous case Hurst V. Chicago B. Q. R. Co. the basic idea is that “the
value of money lies, not in what it is, but in what it will buy” (Phanor, 1934: 66)
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71-73). This means that the valorist theory serves as a corrective mechanism
(Mapkosuh-bajanosuh, 2020: 71).

3.2. Contractual correction of strict nominalism

All these cases of lawful valorism aside, the exception to monetary nominalism
is also set through affirmation of autonomy of choice. This exception comes in
the form of a wide normative frame for implementation of the so-called con-
tractual valorism. If they find it necessary, parties involved in a contract can
prevent potential decrease or increase in the purchasing power of money in the
period from the occurrence of the obligation to the moment determined for its
completion. A special hedging instrument called (foreign) currency clauses is
at their disposal for that purpose.

By adding these clauses into the contract, parties aim to prevent the negative
effects of domestic currency depreciation through the denomination of the
amount of debt in foreign currency. In the Republic of Serbia, according to the
new provisions in the 1993 Contracts and Torts Act, parties can hedge against
domestic currency depreciation by pegging the amount of debt to the exchange
rate of other currencies (MapkoBuh-BbajasioBuh, 2020:70).

Unlike a number of other countries, bitcoin (and other cryptocurrencies) was
never prohibited in the Republic of Serbia. In effect, cryptocurrencies were not
regulated by the law until recently.’® This means that mining, trading, or using
criptocurencies was not forbidden.?’ At present, except for financial institu-
tions operating under the Central Bank of Republic of Serbia?!, legal entities
are allowed to use cryptocurrencies under a special set of rather liberal rules.
Further, this means that it is possible to nominate the price of certain goods or
services in bitcoin, for example. If contracting parties use this possibility, with
due respect to the imperative nature of national currency, we can say that parties
implemented a special kind of hedging instrument which is designated here as
“cryptocurrency clauses”.

19 On 215 December 2020, the National Assembly of the Republic of Serbia adopted the
so-called Digital Assets Act, Official Gazette RS, 153/2020. According to Article 146, the Act
enters into force in 8 days from the moment of publication in the Official Gazette, and vacatio
legis for this Act is 6 months.

20 The Bitcoin network is fully transparent as every transaction ever made is visible.
However, no transaction is linked to any name, address, or any kind of personal data (Athey,
Parashkevov, Sarukkai, Xia, 2016: 3). This makes it almostimpossible to seize bitcoin unless
the owner of the wallet is willing to hand over cryptographic keys to authorities. Further,
this means that implementation of any kind of ban is almost pointless.

21 Article 13 of the Digital Assets Act, Official Gazette RS, 153/2020.
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This idea raises noteworthy questions. Two of them are most frequent. The first
question is whether bitcoin is a currency or not. The second one is summed up
in an article published in Forbes Magazine, posing the following question: “Who
in his right mind would sign along-term contract based on Bitcoin? Had you had
taken out a mortgage in March 2020 for $250,000 in Bitcoin, you would owe the
bank almost $2 million today” (Forbes, 2021: 11).

The debate on whether bitcoin can be considered to be money has an interesting
aspect - different actors provide varied definitions on what money is (Roth,
2015: 533). From a scientific perspective, both legal and economic, this debate
is extremely attractive. Yet, practically speaking, the result of this debate is not
relevant for drawing conclusions, nor is the author’s standpoint that bitcoin is
not money, but has capacity to take on that role (which will be presented in more
detail in another article). There are at least two reasons.

Firstly, the author of this article is a proponent of more liberal theories of what
money actually is. The author is not keen to accept the narrow-minded idea
that money is simply what legislators promote as money, nor can he support the
idea of absolute trust in the Central Banks estimations on how much national
currency is worth at the specific moment. Thus, in response to the first question,
the author’s perspective is simple: money is a matter of (social) agreement; if
parties are eager to accept a certain asset as a medium for value transfer, that
asset (even ifit comes in a digital form) can be considered as money in the broa-
dest sense. Secondly, even if we accept the strict “state” or “imperative” money
theory and state that bitcoin is not money, nothing changes from the perspective
of our research. This is not arelevant question at the moment because there are
almostno legal obstacles for using bitcoin as a substitute in what is traditionally
considered to be monetary obligations.

The second question (“why would anyone use cryptocurrency clauses”) is far
more complex. There are many layers to this issue. Without aspiring to be exha-
ustive, we may note some interesting ideas worth considering.

First, on average, more than 200,000 transactions are verified through the
Bitcoin network every single day. At this moment, there is no exact data on the
actual number of transactions initiated from the Republic of Serbia: however,
given that the denomination of price in bitcoin is an option available for parties
in contract, itis clear that these clauses deserve to be respected and researched
as a possible part of daily legal affairs.

Second, due to the volatile nature of bitcoin, its use in long-term transactions is
not going to be the first choice for contracting parties (especially not for debtors)
because of bitcoin’s deflationary nature. Yet, this does not mean that bitcoin
is not going to be used at all. There is a huge potential for using the bitcoin in
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short-term obligations, particularly in cross-regional transactions. After all, an
effective transfer of value with no intermediaries and the lowest possible fees
have been and still are the main objectives of the Bitcoin network. Moreover,
the author honestly believes that the Internet needs its own currency, and that
bitcoin has the capacity to become “money of the Internet”. It is safe to assume
that bitcoin transactions will be more frequent even though there are projects
in the “crypto world” with even bigger potential to become the currency of the
Internet, as they offer enhanced speed in the process of verifying transactions,
a great level of certainty and even lower transaction costs.

Third, when it comes to long-term obligations, it is important to bear in mind
that parties involved in a contract are sometimes eager to take a higher risk
than it is typical. Expecting bigger profits, they sometimes willingly step out
of the legal safeguard of “the principle of equal mutual consideration”. In such
a case, they conclude a so-called aleatory contract and renounce the advanced
legal possibility of nullifying the contract because of “obvious disproportion of
mutual commitment”. Taking those actions is not forbidden as long as parties
involved are well-informed that gaining profits is only a possibility and that
there is an implied risk that they will receive nothing in return for goods or
services they provided.??

4. Instead of conclusion

Having in mind all the aforesaid, the phenomenon of prices nominated in bitcoin
cannotbe ignored. First, this phenomenon must be identified and researched. In
that context, we find the term “cryptocurrency clauses” to be adequate. However,
some degree of refinement is necessary.

The term “cryptocurrency clauses” unambiguously indicates the connection to
currency clauses. If a currency clause is interpreted in the broadest sense, as
any agreement to denominate price in currency other than the domestic one
regardless of the goal parties tend to achieve, then the term “cryptocurrency
clauses” fits perfectly because it expresses both genus proximum (the price
denominating mechanism) and differentia specifica (the use of sophisticated
cryptography) of the phenomenon under observation.

Yet, currency clauses can be interpreted in a narrower sense. Precisely, we can
interpret them as an agreement to denominate prices with a specific goal: to
prevent depreciation of domestic currency. If we understand these clauses as
hedging instruments, the situation is a bit different. Namely, the cryptocurrency
market is extremely volatile, which also applies to bitcoin in particular. There

22 Article 139 of the Contracts and Torts Act.
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are a number of cases when the value of bitcoin in the market dropped more
than 10% in a single day. There are also cases when bitcoin brought gains of
more than 15% in a single day. So, it seems that cryptocurrency clauses cannot
be interpreted as a hedging instrument, at least not as an effective one.

But, this is not entirely true, and there are a few reasons. First, not all cryptocu-
rrencies work in the same way as bitcoin. Most of them use the same basic tech-
nology — blockchain, but they do not operate on the same economic principles,
or they use different stabilizing mechanisms (e.g. “burning” of coins). Therefore,
some cryptocurrencies offer safer crypto space that is way less volatile. In that
sense, the best example are probably the so-called “stablecoins”. These projects
offer currencies whose market value is pegged to some external reference such
as gold, silver, or some trusted and resilient asset. When parties incorporate
clauses through which they denominate price in cryptocurrencies similar to
these, then we have true cryptocurrency clauses. So, agreements to denominate
price in bitcoin might not be “true” cryptocurrency clauses, but there is no doubt
that they are a kind of “imperfect” cryptocurrency clauses.

Finally, we need to consider another important question. The author stands on
the position that bitcoin is not money (this viewpoint will be elaborated in more
detail in another article). It is a paying system (LlBeTkoBuh, 2018: 122). However,
in times of crisis such as this (sparked by a new kind of Coronavirus), bitcoin
turns into a “store of value” because of desperate “printing” of money all over
the globe, especially in the United States of America and the European Union.
To be precise, trust in central banks is declining due to the increased money
volume and fixed exchange rate, and (hyper)inflation is expected especially in
countries in transition. So, the most important question that can be asked is
whether bitcoin is the one that is really unstable and volatile. Is it possible that
“trust-based” fiat currencies are those that are unstable and volatile? Are we
using the wrong narrative when we say that bitcoin is worth a certain amount
of US dollars for example, and that bitcoins price has raised or dropped? Is it
possible that the right question is as follows: What is the price of USD or other
fiat currencies in bitcoins? Is the fiat currency market (which is not pegged to any
real asset) the one that is extremely unstable and volatile? It is up to economic
experts to answer those questions but, if their answer to any of those questions
is positive, we might even say that arrangements when price is denominated in
bitcoin are “true” cryptocurrency clauses.
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/Jp Cphau Padyaosuh,

Jloyenm,

IIpasHu pakynamem, YHusepzumem y [IpuwmuHu ca
npuspemeHum ceduwmenm y Kocoseckoj Mumposuyu

BITCOIN H KPHIITOBA/IYTHE KJ1AY3YJ/IE

Pe3ume

Janac je npakmuuHo Hemozyhe 3amucaumu epukacaH npasHu cucmem Koju
Ha 084dj U/U OHAj HAYUH HUje UHCNUPUCAH HOMUHAAUCMUYKUM udejama. Unak,
NPUHYUN MOHEeMAapHo2 HOMUHA/AU3MA HUje HYXHCHO y Kopeaayuju ca Opyaum,
BUWUM NPUHYUNUMA NPABHO2 NOpemkKa — Ha4e/s10M NPasuyHOCmMu, Ha hpumep.
3amo 3akoHodasay usdzpahyje u umniemMeHmMuUpa KOpeKkmueHe UHCMpyMeHme y
npasHe akme, Maxom ocmasssajyhu npocmop yuecHUyuMd npasHoz nocaa da
odabepy uHcmpymeHme u npu.iazoode ux c8ojuM eKOHOMCKUM UHmepecuma. Y
mom KoHmekcmy, 6eposamHo u Hajuewhe kopuwheH uHcmpymenm jecy (cmpate)
sasiymHte ksay3yse. Oge HopMe, kada ce yepade y y2080p, NpeseHUpajy He2amuegHe
edpekme cmarberba epedHocmu domahe gasyme Kpo3 0eHOMUHAYUJy U3HOca dyaa
Y cmpaHy easaymy.

Be3 o63upa da sau ux cmampamo 3a ea/ymy uau He, KpuhmosgaJyme cy cee
3HauajHuju deo Hawez dueuma.u308aHo2 ekoHoMckoz ceema. Cmoaa, 0CuM YKOAUKO
3akoHodasay He 02paHU4asa Uau yKudda aymoHoMujy 80/be Kpo3 3a6paHy ynompebe
Kpunoga/iyma, y208opHe cmpaHe Mo2y da ce 3auimume od denpeyujayuje domahe
8aJlyme Kpo3 ee3usarbe u3Hoca dyad 3a ,KypcHy " spedHocm jedHe 00 npeko xusbady
docmynHux KpunmosaJiyma. YKouko ce 00J1y4e 3a makgy 8apujaHmy cnopasymad,
HajseposamHuje je da he ce y2080pHuye 00 1y4umu da usHoc dyaa 8excy 3a 8pedHocm
Bumkouna Ha mpacuwmy. [IpasHu nopedak Penyb6auke Cpbuje He pezyauwie
KpunmosaJiyme, aau ux He 3abparsyje. Cmoza y pady aHaausupamo npagHe epekme
Koje kpunmoga/iymte K/ay3y/e HoMuHogaHe y bumkouHy npousgode y y2o80pHuUM
odHocuma y npasy Pen6yauke Cpbuje. Y ucmpaxcusarty aymop Ha/1a3u 0CAOHAYY
HOPpMAMUBHOj U KOMNApamueHoj Memodu, Kao u pasauvyumuM mexXHuKkama
aHaaumuyke memode.

KmyuHe peuu: kpunmosgasiyme, kpunmosaymue Kady3ye, GUMKOUH, HO8YaHe
o6.auzayuje, HaA4e/s10 MOHEMAPHO2 HOMUHAAU3MA.
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Abstract: Causation is the prerequisite for establishing tort liability and
the presumption for damage attribution to a particular defendant. Physi-
cal causation is often indisputable but psychological influence is largely
problematic because people respond differently to the same stimuli, thus
making causal uncertainty inevitable. Induction, incitement, intimidation,
persuasion, provocation or seduction are all different, and they need to be
valued accordingly. Damage caused by psychological influence is challeng-
ing because it sparks a key question: who is to blame - the person who suc-
cumbed to influence, or the “influencer” who exerts his psychological impact
on another? The issue of causation is here intertwined with other elements
of liability, such as culpa and wrongfulness. After providing an overview of
Roman law on this matter, the article describes various relations in which
the influencer, the tortfeasor and the plaintiff can find themselves regarding
mutual psychological stimuli. The major forms and intensity of psychologi-
cal influence are illustrated by cases from comparative judicial practice.
Due to its immaterial nature, psychological influence calls for tailor-made
evaluation criteria aimed at determining the legally relevant cause of spe-
cific damage (provocation formula). Moreover, the over-extensive concept
of psychological influence may lead to unjustified burden for the influencer.
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1. Introduction

The notion of “psychological causation” (English) or “psychische Kausalitdt”
(German) is elaborated in foreign tort law literature as a topic that deserves a
separate chapter (like in Digest of European Tort Law, Bd. I: Essential Cases on
Natural Causation, 2007), or as a chief theme of publications (like Die psychische
Kausalitdt im Deliktsrecht, 2003 and Aktiv psychische Kausalitdt im Deliktsrecht,
2016). Some jurisdictions simply accept or reject psychological influence as the
cause of damage, while others set up an entire theoretical system with specific
conditions. The goal of this article is to elaborate on the concept of psychological
causation and to discuss whether it should be incorporated it into domestic legal
doctrine and practice, considering that the examination of Serbian literature and
case law has shown that this subset of causation is underdeveloped. The term
“psychological causality” is used by some authors to denote the psychological
consequences of a harmful event that causes emotional pain and suffering of the
injured party (Young, 2008). Quite the reverse, this paper focuses on the initial
element of the causal connection.

The concept of psychological influence opens up a variety of theoretical and
practical questions. Unlike mechanical causality, it is often quite difficult to
determine whether a person acted under someone else’s influence, which is
immaterial and immeasurable. As it is a “phenomenon within a person”, its
assessment is based on clues rather than obvious facts, by taking into account
the personality and psychological constitution of the individuals involved. Inde-
pendent individuals are able to freely decide on their actions and resist external
influence, and vice versa. Thus, the main question is whether the person could
have resisted or had to resist someone else’s actions. Psychological influence
assumes that several persons participated in the tort-generating event. Some-
times they are defiant, sometimes they cooperate (Winiger, 2007: 252). Serbian
authors have studied the intersection of psychology and civil law (MojaSevi¢ &
Radulovi¢, 2020; Mojasevi¢ & Nikoli¢, 2018).

The cooperation of several tortfeasors is correlated with the idea of “psycholo-
gical causation”. It often leads to ignoring the challenging question: who is the
leader of the tortious group? Stubborn insisting on discovering the leader can
interfere with the claim for damages. For example: student A brought staples to
school and handed them out to the peers so that a benign game of tossing paper
ammunition suddenly became dangerous; B injured V with a staple, but both A
and B are jointly and severally liable (von Bar, Clive, Schulte-Nolke, et al., 2009:
3599). Paragraph 830 of the German Civil Code (Btirgerliches Gesetzbuch BGB)
provides for the joint and several liability of co-perpetrators, accomplices, hel-
pers and persons who encourage the tortfeasor. Thus, the psychological influence
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alone, as an encouragement, suffices (von Bar et al. 2009: 3598). Similarly, the
Serbian Civil Obligations Act refers “the instigator and the helper” (Art. 206,
para. 2). Although psychological influence is very much present in cases where
damage is caused by multiple tortfeasors, this issue is not the topic of this paper.
Here, we will primarily discuss the psychological influence of the tortfeasor on
the injured party, and vice versa, as well as situations when third parties are
involved.

Given that the conclusion about concrete-case causality is based on pure fiction,
jurisprudence on causation encounters difficulties in explaining psychologi-
cal influence. It is difficult to talk about any real causal connection between
psychological assistance and the tortious act if a person, for example, verbally
diminishes the perpetrator’s conscience dilemma regarding the planned act.
Moreover, any failed physical contribution could be translated into an active
causal psychological contribution through the alleged strengthening of the
tortfeasor’s decision (Vukovi¢, 2015a: 49). This refers to influences inside a
delinquent group but it shows how difficult it is to assess physical or psycholo-
gical borderline cases.

2. Roman law

Roman jurists distinguished a situation where a tortfeasor acts directly and
physically (suis manibus) from a situation where he creates such circumstances
that the consequence is almost inevitable (mortis causa praestare). The latter
situations, where the causal chain is not entirely certain, are puzzling. If person
A gives person B a poisonous drug and B dies, two variants are distinguished.
When the victim drinks the medicine “from the tortfeasor’s hands”, the damage
is clearly determined by the will of A; so, he is fully liable (actio legis Aquiliae).
Liability is also clear if A forces B or intensively urges him to take the medicine
through the mouth, by injection or by rubbing it into the skin. In the second
variation, A only makes an emotional impact on B in the form of a suggestion
or expert recommendation, without any direct physical connection and with
a loose psychological persuasion. The chain of causality is not strong enough
now. The consequence of such a factual situation is the application of praetorian
action in factum (Bogunovi¢, 2013: 439). Therefore, psychological causation was
followed by a milder reprisal.

When others persuade a slave to run away from his master, it will be considered
to be “in his nature”, although he would not have done it without counsel. There
is no physical causal connection between the instigator and the slave, perceived
as commodity who becomes fugitivus; there is only a psychological stimulus in
the form of persuasion, encouragement, disclosure of poor personal prospects,
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etc. For Roman lawyers, causality in this case was indisputable. Persuasion to
undertake dangerous activities (e.g. going down the well or climbing a tree) is
similar (Bogunovi¢, 2013: 440). In such cases, a special actio de servo corrupto
made a third person liable for any damage caused to the owner (Jansen, 2007:
193). From the non-Romanist perspective, it seems that the maxim “When others
persuade the slave ...” actually says the opposite: the instigator is not the cause
but the slave himselfis to blame because “it was in his nature”. Butif psychologi-
cal influence of a third person was a conditio sine qua non for escape (Cvetkovic,
2020: 46), itis irrelevant that the slave was ready to flee.

Legal history recorded unintentional psychological influence as well. It may be
illustrated by the “Revenge” case. The defendant killed a man. In revenge, the
son of the murdered man later set fire to the defendant’s house, and the fire then
spreads to the neighboring house of the plaintiff who is suing the defendant for
damage. The Kkiller, a victim of revenge himself, is responsible for the damage
to the neighbor. By Kkilling the arsonist’s father, he “created an opportunity for
damage”, which is equated with direct damage causation. He intentionally com-
mitted an illegal act (murder), so he bears all the consequences of his mistake.
The solution is based on the canonical theory of guilt, not on causality. Similarly,
a person who initiated a fight or a riot is also liable for damage caused by ag-
gressive behavior of third parties. Although there is no explicit discussion on
psychological causality in historical sources, it is obvious that the psychological
influence on a third person was sufficient to establish liability (Jansen, 2007:
194-195). Entanglement with culpa and wrongfulness was also evident.

3. The tortfeasor’s influence on the injured party

In the “Pursuit” case, the conductor at the train station (a plaintiff) finds the
defendant without a ticket. In order to avoid a punitive ticket and identity dis-
closure, the defendant attempts to flee. During the chase, the conductor runs up
and falls from steep stairs, sustaining a complicated leg fracture. The court ruled
that defendant clearly caused the fall in terms of the conditio sine qua non, which
does not mean automatic attribution of all damages. By fleeing, the defendant
provoked alawful pursuit and increased the risk of injury, even though he could
have foreseen and avoided it. The conductor acted properly, while the fugitive
deserves no protection. The fact that the conductor made and implemented his
decision to chase the wrongdoer does not prevent damage attribution to the
fugitive. However, the liability is limited only to the consequences of the risks
created by the chase, including the fall from steep stairs which the conductor
would not have used otherwise. The risk is proportional to the interest to reveal
the identity of the fugitive (Zimmermann, Kleinschmidt, 2007: 195). The role
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of wrongfulness should be noticed here: the conductor acted properly, and the
fugitive acted illegally.

Conversely, there are situations when ascribing the damage to the defendant
is not justified because the independent and free decision of the injured party
created an entirely new risk. In other words, the conduct of the defendant only
provided an opportunity for the injured party to expose himself to danger. In
German case law, the “provocation formula” examines the reasonableness and
justification of the injured party’s decision, and establishes a balance between
the risks and the desired benefits. If the defendant created a socially unaccepta-
ble risk and a situation in which the injured party felt obliged to act against his
legally protected interests, then the damage is covered by the protective mantle
of the violated norm. The formula clearly indicates that illegality is more impor-
tant than causality.! In a similar case, the pursuer slipped on wet grass, which
was a general (common) risk of life, not a typical chase-related risk. Likewise,
the chase of a fugitive whose identity is known to the police for a minor offense
is not justified (Zimmermann, Kleinschmidt, 2007: 197).

In the “Pursuit” case, the conditio sine qua non test is positive: if the fugitive had
not traveled without a ticket and fled from the conductor, or had he revealed his
identity and paid the penalty ticket as required by the law, the conductor would
not have fallen. Thus, in terms of Article 3:101 of the Principles of European Tort
Law (PETL, 2005), there is a natural causality between the psychological impact
exerted by the fugitive and the injury to the conductor. First and foremost, in
order to consider whether it is legally significant, psychological influence must
be a natural cause.

Unlike the clear provocation in the “Pursuit” case, there are more subtle types of
influence in the form of incorrect information which induces the injured party to
undertake a harmful action. It may be illustrated by the “Suggestive self-damage”
case, where the insurer incorrectly announced a generous amount of indemnity.
Trusting the assessment, the insured party took a mortgage loan. It turned out
that the indemnity was three times lower than announced; the insured party
faced significant difficulty in repaying the loan, and sued the insurer. There is
a causal link between the misinformation and the investment of the insured
party, who now cannot service the loan due to incorrect data (Durant, 2007:
213). Unlike the previous illustration where the injured party reacted almost
instinctively to the physical action of the fugitive, here the injured party made
a deliberate harmful decision due to wrong oral information.

1 The conduct of the injured party must not be unlawful. A person driven by a bad example
of other pedestrians crossing the road even though the traffic light is red cannot hold them
accountable in case he was hit by a car.
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In German traffic law, psychological causality is a subset of indirect causation. In
contrast to numerous foreign legal systems, it is irrelevant whether the accident
was caused directly or indirectly. The damage can also be caused by the opera-
tion of the vehicle although there is no physical contact with the injured person
or the damaged property. Psychological causality is present when the injured
party acted in a self-endangering or harmful manner because of the tortfeasor
(e.g. if the driving style of one vehicle causes another vehicle to drive into the
ditch) (Greger, Zwickel, 2014: 46).

If the injured party’s own behavior leads to the accident, this can be attributed
to another owner if the operation of his vehicle prompted the injured party to
“feel provoked” (psychische Kausalidt). The injured party has to prove that he
was challenged. A “provocation” resulted in a positive action (e.g. if a vehicle on
a narrow road forces an oncoming vehicle to move to the right, so that it ends
up in the ditch; when a motorist, by signaling and tailgating, urges the person
in front to turn right into a gap that is too narrow, resulting in an accident; if a
vehicle blinds the driver of an oncoming vehicle which crashes while attempting
to stop; if a pedestrian runs away from a skidding vehicle and falls; if a motorist
violates the right of way because he is being threatened by another, or is being
pursued or forced to flee). On the other hand, there is no attribution connection
if a vehicle is caused to move into the fast lane by a stationary car and ends up
in the central island, or if a truck is steered into the fast lane because a car is
driving in front of it without collision risk (Greger, Zwickel, 2014: 47).

4. The tortfeasor’s impact on a third party
(cases involving three persons)

Model situations occur primarily in the field of contractual liability. In case of
non-contractual liability, it will actually be treated as a collaboration of multi-
ple tortfeasors (Cvetkovic, 2020: 178). It may be illustrated by the “Breach of
contract inducement” case. The club owner A and the musician concluded an
exclusive contract for the musician’s performance at Disco A, in exchange for a
fee. The contract explicitly prohibits the musician to play elsewhere, especially
in competitor B’s discotheque. Soon after, B convinces the musician to violate
his contractual obligation and promises to bear all the negative consequences
of the breach. Owner A seeks performance of the contract from the musician
and compensation from B for interference with his contractual rights. In one
opinion, B caused a breach of contract and his activity is the conditio sine qua
non. The fact that a deliberate act by the musician was necessary for breach to
occur does not break the causality between the act of B and the damage (Kadner
Graziano, 2007: 251). Despite the established causality, compensation is not gu-
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aranteed as this kind of damage (pure economic loss) enjoys a lower degree of
protection. In the opposite opinion, defendant B cannot be made contractually
liable for the breach of a contract which he was not a party to. Although defen-
dant B contributed decisively by reassuring the musician that he would pay for
any negative consequences of the breach, the causal link is broken by a willful
act of the musician (Ribot, Ruda, 2007: 221, 222). Therefore, the musician’s fa-
ult, reflected in his decision to perform in disco B, is more important than the
psychological influence of owner B, who acted intentionally with the same goal.

In the realm of non-contractual liability, there is a well-known problem of
“Unlucky Rescuer 1”. The moral third party suffers damage while trying to
rescue the victim from the risk created by the reckless tortfeasor (e.g. X gets
hurt while trying to rescue Y from fire that started after major traffic violation
by Z). The psychological influence is “silent”; the unspoken action provokes the
reaction of the injured party. The influence is accidental since Z never knew that
X would interfere. Conversely, the influence of B is intentional and the musician
was exposed to verbal statements.

In a similar litigation case, involving two persons, the court concluded that there
was no psychological causality. In the case “Unlucky Rescuer 2”, after seeing a
car crashing into the sidewalk, a pedestrian in panic crosses the highway to
provide assistance, and gets hit by another vehicle while crossing. The Court of
Appeals deliberated that there was no causal link between the first accident (the
firstdriver’s negligence) and the pedestrian’s injury; the pedestrian violated the
legal ban on highway-crossing although he did not have to do so. Nevertheless,
it is understandable that the pedestrian tried to claim the compensation from
the first driver because without his mistake the pedestrian would not have
been run over (the conditio sine qua non test is positive); the pedestrian reacted
spontaneously at the scene of the accident. The Court ruled that the pedestrian’s
behavior was not an essential necessity and that it was illegal. The crossing was
the result of an individual decision, so the first accident is not the cause (Durant,
2007: 212). However, literature cites opposite decisions on a similar situation.
In the “Unlucky Rescuer 1” case, three persons were involved: the tortfeasor
Z created the psychological pressure on the rescuer to help the crash victim.
In the “Unlucky Rescuer 2” case, the plaintiff was affected by the defendant
himself (i.e. by the traffic accident he produced). Due to the wrongfulness of his
act, plaintiff remained uncompensated although his action was humane. This
is not appropriate.

In German traffic law, deliberate self-endangering by the injured party is to be
regarded as being “provoked” by the operation of the other vehicle if the latter
had provided reasonable motivation. If a third party exposes himself to danger
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in order to provide accident assistance or to ward off a hazard (e.g. to move
cargo off the road) and the accident occurs as aresult, this is attributable to the
operation of the vehicle triggering the causal chain. It is irrelevant whether the
third party stepped in voluntarily or was driven by a professional obligation
(the paramedics, the fire brigade) and whether the assistance was intended
for the person who is liable for damage or for another accident victim (Greger,
Zwickel, 2014: 49).

5. The injured party affects the tortfeasor

When the injured party psychologically affects the tortfeasor, it is treated as his
contribution to damage. It tmay be illustrated by the “Drunk co-driver” case.
The plaintiff convinced the indecisive A to drive a car even though they were
both drunk. Due to excessive speed, driver A and the plaintiffas a co-driver were
injured in the accident with another vehicle, whose passengers were also injured.
Acknowledging his 40% contribution, the plaintiff pursues the compensation
of 60% of damages from the driver. The driver compensated the damage to the
passengers from the other vehicle and seeks the recourse from the co-driver. The
Federal Supreme Court of Switzerland explained the plaintiff’s contribution: “...
he persuaded the drunk person A to drive and dispelled his hesitation, although
it was dangerous for them and for public transportation as well. Due to the in-
fluence on the driver, the plaintiff himself is responsible for drunk driving, and
thus for the consequences”. The Court distinguishes the plaintiff’s contribution
of 40% in his “own damage” from his contribution to the damage of the pass-
engers from the other vehicle of 15% because the main liability rests with the
driver. The Swiss doctrine regularly acknowledges the psychological causality in
mass fights and street riots when all participants are jointly and severally liable
because the actual tortfeasor cannot be determined. Judgments are based on
equity, fairness and special cases of alternative causality (Wingier, Krell, 2007:
201). This case is a combination of multiple tortfeasors and the injured party
contribution via psychological influence on the tortfeasor (the driver).

6. Intensity of psychological influence

The gradation of psychological influence is of practical importance: strong in-
fluence is more easily recognized as the cause, and vice versa.

1) The minimal influence includes the usual excitement caused by an event in-
volving third parties. For example, in “Unlucky Rescuer 1”7, a court may find that
there is no “sufficient” causal link between the accident and the illegal crossing
of the road, despite the fact that the accident was the conditio sine qua non for
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the rescuer’s damage. This conclusion is less applicable in “Unlucky Rescuer 2”,
where the influencer himself needed help and the rescuer got hurt while trying
to help him. A special form of psychological influence is seduction. In one Italian
case, the promise of marriage served to establish an intimate relationship. The
husband-to-be paid compensation because he eventually refused to get married
(Graziadei, Migliasso, 2007: 217)

2) The mild influence includes imitations. For example, boys targeted their
neighbors with an air-gun. In addition to boy A1, whose shot caused damage
to B, boy A2 (who was the first to shoot and then handed the gun to Al) was
also held responsible. A special category of mild influence are situations when
the tortfeasor tries to avoid a penalty (e.g. by fleeing from a conductor, a police
officer, or a guard). The damage is sustained either by the pursuer or by the
fugitive. The Supreme Court of Germany recognizes the causal link between
the escape and the injury of the conductor; on the contrary, the Spanish court
deliberates that the police officer contributed to the injury of the fugitive (Wi-
niger, 2007: 253-254).

3) The medium influence is an explicit persuasion to perform a dangerous or
illegal act (e.g. persuading a drunk person to drive a car, or a party to breach his
contractual obligation) (Winiger, 2007: 254). The causality of actions by which
the perpetrator is fortified in his own previously taken decision is not unanimou-
sly accepted in criminal law. Treating psychological support as a causation would
lead to almost unlimited expansion of complicity, without valid criteria how to
assess whether the psychological impact on the perpetrator was an effective
contribution to his delict (Vukovi¢, 2015a: 56). This explanation supports the
opinion that the verbal influence of the owner of discotheque B is not causal for
the musician’s contractual breach.

4) The strong psychological influence includes orders (e.g. to perform dangerous
physical exercises? or to go on strike). These include intimidation and provo-
cation (e.g. stating that a pub guest will not be able to drink alcohol supply at
once, which results in death from alcohol poisoning) (Menyhard, 2007: 246). An
impressive example is a case from Yugoslav court practice. While her mother
0. was hitting the victim who was lying on the ground in the head and body, M.
squatted next to them and said: “Hit him, he is still alive”, or “He is still alive, he
is still alive”. Although M. did not physically participate in killing (she did not

2 The physical exercise that the plaintiff participated in (tossing a stone) was part of his
professional education and improvement of his police skills. It was an element of obligatory
check during physical training, related to his job which itself carries an increased risk of
injury and particularly considering the consequences that may occur during its performance
and despite the application of appropriate procedures (Court of Appeals in Belgrade, GzZ. 1.
877/2014 dated 16 April 2014. Paragraf database).
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castthe blows), the court concluded that the daughter’s contribution in this case
amounted to complicity. Even though the daughter’s comments may be regarded
only as psychological contribution, they are the conditio sine qua non of death
(Vukovi¢, 2015b: 138).

Roman law acknowledged liability based on orders or instructions given by a
person of authority. A subordinate man was not liable under Lex Aquilia if he acted
on the order of a superior or the master. If such relationship was non-existent,
and the tortfeasor still acted on the instructions of a third party, then he was
not released from Aquilian liability (Bogunovi¢, 2013: 440).

5) A special form of psychological influence refers to incorrect or insufficient
information. For example, erroneous information from the insurer about future
compensation may cause the injured party to become over-indebted; false infor-
mation about the financial condition of the company causes damage to investors
(Winiger, 2007: 255). The relevant issues are: 1) whether the defendant was
obliged to inform; and 2) whether the injured party would have acted diffe-
rently if he had been informed correctly. The mostimportant subgroup refers to
insufficient information to patients about the risks and harmful consequences
of the forthcoming intervention (Mani¢, 2019: 217). This is not an instance of
psychological pressure but doctor’s omission, due to which the elements for
informed consent are missing (Radisi¢, 2004: 212).

7. Additional criteria for assessing the psychological
cause and limits of influencer’s liability

On a theoretical level, the importantissue is how to reconcile strict determinism
(the party’s will as a predetermined consequence) and the party’s full freedom
to act-(Luki¢, 1958: 414). Absolute freedom does not exist, and anyone trying to
prove it is bound to fail. If freedom implies an unprovoked choice in a decision-
making process, it must be acknowledged that there is no freedom of will (party
autonomy) in the true sense of the word. Thus, will and decisions cannot be
exempted from general determinism and causality. One really chooses between
several possibilities, but his choice is predetermined (Luki¢, 1958: 416). If this
is true, and if unprovoked decisions do not exist, then psychological influence
can be found in every single harmful incidence. The same can not be said for
mechanical causation. Determination of psychological causation presumes exa-
mination if the will of one human being was a result of another’s influence. If we
recognize psychological causation too easily, that would ignore the autonomous
expression of will (Dubarry, 2012: 635). Human nature is characterized by
autonomous decision-making, which would be undermined by over-extensive
conception of psychological causation.
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Considering the different forms and situations in which psychological influence
occurs, as well as its intangible (immaterial) nature, supplementary criteria are
desirable, in addition to the standard conditio sine qua non test.

The higher level of the influencer’s fault entails the stronger causality; for exam-
ple, an adult A induces a minor B to steal a car; the minor exceeds the speed limit
and causes a car accident. As the psychological exertion of influence can seldom
be established retrospectively, these cases almost always concern merely a “sus-
picion of causation”. However, the weakening of the causation is compensated
by especially serious degree of fault, specifically intention (Koziol, 2012:140).
Predictability is important for detection of intention (Cvetkovi¢, 2017: 110).
When the minor was injured while fleeing from the guards, the Spanish court
deliberated that the chase was the cause of the damage because a conscientious
person would have anticipated that the chase could diminish the perception of
the injured party (Ribot, Ruda, 2007: 259, 216). Quite the reverse, in German
traffic law, it is irrelevant for the causal connection whether the influencer
acted without fault of his own, negligently or intentionally. The older idea that
the intentional action of the injured party or a third person “breaks the causal
connection” has long been recognized as erroneous (Greger, Zwickel, 2014: 46).

Justification of the injured party’s action requires assessment. In certain cases,
very strong psychological pressure has no effect, while in other situations slight
suggestions may produce severe consequences. The intensity of the impact is
crucial (Winiger, 2007: 263). Reliability of information given by the influencer
isimportant. The injured party bought a plot of land after receiving information
about railway relocation. The planned reconstruction was the most important
fact that induced him to purchase the land. After the urbanization plan mo-
dification, he seeks compensation from the source of information - the local
authority as a seller. The information was given as “final and secure”; so, the
court established a cause-effect relation with the decision of the injured party
to buy the land (Menyhard, 2007: 247).

The reaction of the party under psychological influence must be reasonable. The-
re is no adequate causality if his/her behavior was quite unusual and unexpec-
ted on the basis of general life experience. Therefore, adequate causality is to
be affirmed, for example: if a vehicle driving in the right lane suddenly brakes
without reason so that an overtaking motor vehicle brakes sharply and consequ-
ently slides from the road; if a person with the right of way is forced to brake
excessively and skids due to the rapid approach of the person who is obliged to
wait at the intersection; if a motorist jerks his leg up just before colliding with
a skidding vehicle and injures his knee; if a motorist is injured as a result of
annoying horn honking by another driver; if a cyclist or a moped rider becomes

55



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5oy 93 | F'onHA LX | 2021

unsafe and falls as aresult of an unreasonable action of an overtaking vehicle; if a
pedestrian or cyclist distressed by the driving style of a vehicle jumps to the side
and falls; if a cyclist unsettled by an oncoming motor vehicle falls while taking
an evasive action; if a pedestrian frightened by a suddenly appearing vehicle
steps too close to tram tracks and is hit by a tram. On the other hand, there is
no attribution if someone else misinterprets the correct behavior of the vehicle
driver and consequently suffers damage or injury (Greger, Zwickel, 2014: 47-48).

The psychological influence is more prominent in asymmetric relationships, such
as parenting. After divorce, the father requests from his ex-wife compensation
for psychological (emotional) pain because he believes that she persuaded the
child not to keep contact with him. Here, an intermediary person (a child) is
involved between the alleged influencer and the plaintiff. From this starting
point, the father suffers either from his son’s decision to refuse to meet him
or from the mother’s manipulation, which was channeled against him through
the child (Dubarry, 2012: 635). As the son’s autonomous decision is capable of
breaking the causality, the father’s claim against the mother would be groun-
dless. Notwithstanding the mother’s conduct, the question is whether the son’s
decision was autonomous (Dubarry, 2012: 635). Causation cannot be established
unequivocally, either because of the autonomous decision of the son or because
the extent of the mother’s conduct cannot be determined with sufficient preci-
sion (Dubarry, 2012: 636). In the absence of an evident causal relationship, the
concept of loss of chance makes it possible to award compensation when causa-
tion is not certain. The use of this institute from the law of medical negligence
should be included in psychological causation situations (Dubarry, 2012: 637).

The allocation of damage in cases of psychological causation implies that the
person who reacts to stimuli must feel obliged to act, not justin a general sense
but exactly in the manner he/she did. However, the person can take a risk which
is so excessive that allocation of risk would make the influencer disproportiona-
tely liable. For example, in case a police officer pursuing a fugitive jumps from
a window which is not too high from the ground (2-3m), the fugitive should be
fully liable for the pursuer’s injuries; but in case of greater heights, he should
notbe liable at all. However, this “all-or-nothing” principle would often preclude
a just assessment of each individual case. Instead, if the fugitive has foreseen
the pursuit and if the potential harm does not exceed the threshold mentioned
above, the judge should allocate the damage in accordance with § 254 BGB
(Contributory negligence) (Markesinis, Unberath, 2002: 642).

Larenz emphasized that even objective liability can also be precluded due to
intervening willful act. He highlighted the cases in which the consequences
are a product of an independent decision, where they are not provoked by the
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process initially providing a basis for liability. The victim or a third party are
solely responsible for further damage. From a value judgement perspective, the
secondary conduct of the victim or a third party was not provoked and, thus,
there is no “internal connection”. However, the provocation formula on its own
is not enough to resolve an individual case. A comprehensive evaluation of inte-
rests must take place just like in case of determining wrongfulness in cases of
inducing a third party to engage in a harmful act (i.e. psychological causation).
If the criteria inculpating the victim or a third party outweigh by far those in-
culpating the first perpetrator, then it is inappropriate to impute the damage
to the perpetrator (Koziol, 2012: 286-287).

8. Conclusion

Psychological causality is not systematically treated in the same way as other
types of causality (e.g. alternative, hypothetical or cumulative), nor is there a
theory dedicated specifically to this phenomenon as is the case with adequate
or indirect causes. Despite that, many authors from different countries expla-
in “psychological causality” or “psychische causalitdt”® with similar examples,
hypothetical situations and case law. Therefore, common notion is evident. One
person (the influencer) impacts another person (the person under influence)
who then reacts to the stimulus and takes some harmful action. Most commonly,
the tortfeasor influences the injured party to put himself at risk through self-
damaging or wrongful behavior. Psychological influence is exerted physically
(during some physical process such as fleeing, pursuing, road rage) or verbally
(through misinformation, persuasion, encouragement, or even a friendly pun).

Psychological causality occurs beyond the collective infliction of damage. Consi-
dering the vector of psychological influence, the following classification emerges:
1) psychological influence of the tortfeasor on: a) the injured party; b) a third
party; and 2) psychological influence of the injured party on the tortfeasor.

Psychological influence is causal if, but for the absence of it, the person under
the influence would not have taken a harmful action or his position would have
been better (condicio sine qua non or “but for...” test is positive). In the absence
of a mechanical (physical) contribution to damage, psychological influence
alone may lead to liability. In principle, everybody should be able to make up
their own mind autonomously; therefore, they should be liable for their own
acts. However, in instances of psychological influence, this principle demands
that the influencer is held liable instead of the person under his influence or at
least together with him.

3 German term is more appropriate for Serbian translation: “psihicki” (mental) instead of
“psychological”.
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The reaction of a person under the influence depends on one’s personal cha-
racteristics, mainly one’s character, but there are also objective criteria for
assessing whether submission was justified. Therefore, the relationship with the
influencer (commander, parent, public authority) is also taken into account; the
provocation formula compares the risks with protected interests; the capacity
toresistis evaluated against the intensity of influence. The reaction should pass
the adequacy test; thus, the influencer is not responsible for another’s overre-
action (e.g. jumping from excessive height). The idea of novus actus interveniens
also benefits the influencer. Induction, incitement, intimidation, persuasion,
provocation, seduction are different; they need to be valued accordingly.

The difference between legal and natural causality is well exposed in psycholo-
gical causality because other conditions of liability are also involved: culpa and
wrongfulness. This is understandable; in a majority of the cases cited in this
paper, a person under the influence would be protected in Serbian law (even
without mentioning the psychological influence), on the grounds that the person
was not at fault due to coercion, or that he/she acted in an emergency or provi-
ded necessary assistance to another, or that he/she was a victim of fraud. The
rules on contributory negligence may also allocate liability without referring
to psychological influence.

Psychological consequences have long been recognized in the Serbian law. Emo-
tional pain, psychological suffering and mental balance are often mentioned in
judgments and literature. There may be room to include psychological causes, not
so much due to the need to protect a person under influence (which is achieved
by existing institutes) but to better explain the causal link with the influencers.
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Jp Muxajao C. lJeemkosuh
BawupedHu npodbecop,
IIpasHu ¢pakyamem, YHueepsumem y Huwiy

IICUXHYKH YTHLIA] H KAY3AJIHOCT Y OAIUTETHOM IIPABY

Pe3ume

Yapounocm uma 3uauajHy ysao2y y odwmemHom npasy, hpedcmassed yc/a08
002080pHOCMU U hpemnocmasky 3a npunhucugarbe uwimeme odpeheHoM auyy.
Mada ¢pusuuka y3pouHocm ye1a8HOM HUje CNOpHA, NCUXUYKU ymuyaj hpedcmas.ba
20M080 y8eK C/10XeH0 NUMAakre 3amo Wmo /eyou peazyjy pa3Audumo y ucmum
0KO/JIHOCMUMA WMo hose/avu y3pouHy HecuzypHocm. Haesoherbe, XywKarse,
3acmpawusarse, ybehusarse, nposokayuja, 3agoherve cy pasauvumu uy ckaady
ca mum ux mpeb6a epedHosamu. lllmema Hacmasaa ycsed ncuxuykoz ymuyaja
0meapa K/byyHo humatrbe: Ko je 002080paH — auye Koje je nod.ie2a10 myhem ymuyajy
usu auye o0 koza ymuyaj nomuue. 0gde je npob.1em y3pouHoCmu ucnpenJiemeH ca
dpyaum yca08umMa 002080pHOCMU KAo WMo Cy Kpusuya u npomugnpasHocm. HakoH
yeoda us puMckoz npaea, pad onucyje paz/udume odHoce y Kojuma ce WmemHuk,
owmehenu u mpehe auye Hasnaze no8odom mehycobHO2 MEHMAJIHO2 NPUMUCKA
paszauvumoz uHmeHsumema. 06 auyu NCUXUYKe Y3pOYHOCMU UAYCMPOBAHU CY
ynopedHoM cydckom npakcom. 3602 ceoje HeMmamepujasiHe npupode NCUXU4YKU
ymuyaj 3axmeea noce6He Kpumepujyme Npuaukom hpoyeHe oa iU y KOHKPemHoMm
c/a1yyajy nocmoju y3pouHa gesa. [Ipewiupoko cxeamarse NCUXuyko2 ymuyaja usaasxice
odpeheHa auya npekoMepHoj 002080pHOCMLUL.

KmyyHe peuu: y3pouHocm, ncuxuvyku npumucak, hocieduya, 2pahaHckonpagHa
odzogopHocm, wmema.
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1. Introduction

“In silence there is safety.” These were the words of the Serbian writer, Nobel
Prize winner, Ivo Andri¢, in his novel “The Bridge on the Zepa”. This could be the
motto of the Serbian administration as well. In Serbia, administrative silence
is regulated so as to offer a safe haven for administrative authorities, provided
they have the interest to avoid deciding in a certain case. Administrative silen-
ce shall almost never entail financial liability of relevant authority or personal
accountability of responsible civil servants.

Administrative silence is a serious problem in Serbia. This conclusion derives
from the fact that the number of administrative silence lawsuits filed with the
Administrative Court against has increased in the last 10 years more than 26
times (from 489 cases in 2012 to 13,124 cases in 2021) (Milovanovi¢, 2021: 64).
Moreover, there are indications, derived from older research and interviews
with civil servants, that the legal remedies against administrative silence (ad-
ministrative appeals and lawsuits filed with the Administrative Court) are filed
in a very small number of cases in which the parties were entitled to file them,
i.e.in which administrative authorities failed to decide a case within the legally
prescribed deadline (Cuci¢, 2020: 390). Hence, even this increased number of
lawsuits covers only a small portion of cases in which administrative silence
has occurred.

Given the lack of research (official data and interviews), one can only assume
the potential reasons for passive behavior of parties regarding administrative
silence. Since most of the parties are lay persons, the most probable reason for
their omission to utilize available legal remedies is the lack of necessary legal
knowledge on their side. Another potential reason could be the absence of faith
in the available legal protection mechanisms, i.e. the belief that the system is
set in a manner that deprives them from efficient and expedient justice in case
of administrative silence.

This problem is further aggravated by the interventions of the legislator and
the judiciary, which shield the administration from financial liability in case of
administrative silence (on the one hand) and eliminate the parties’ incentive to
engage lawyers in their struggle against administrative silence (on the other
hand). This paper discusses the issue of the aforementioned legislative and
judicial support to administrative silence.

2. Legislative Support to Administrative Silence

The state announced a public call to the refugees in Serbia to apply for state-
owned apartments in order to solve their housing situation. A list was made
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and top 20 ranked persons on the list got the apartments. One of the criteria for
ranking the applicants was the number of persons in their household. The com-
petentauthority did not decide on the matter within the prescribed deadline, but
issued a decision before any administrative appeal was filed against its silence.
In between the expiry of the deadline for deciding (two months at the time) and
issuance of the decision, the factual situation changed (i.e. some applicants got
children as new members of their households and some applicants lost members
of their household for various reasons), which altered the applicants’ ranking.
Therefore, had the competent authority decided in time, before the expiration of
the deadline, certain applicants would get the apartment. As the authority did not
issue a timely decision, and the number of household members was reduced in
the meantime, these applicants were left out. Obviously, they sustained damage
due to the untimely action of the administration.

Is there a place here for civil liability of the administration? Are their legal gro-
unds to claim damages for the damage caused by the failure of the competent
public authority to decide within the legally prescribed deadline? Unfortunately,
it seems that the answer is negative.

The legislator effectively supports administrative silence by disabling the parties
to claim damages for the damage they suffered due to administrative silence.
Specifically, in order to claim damages, parties must prove that the action or
inaction (omission) of the administration that caused the damage was illegal
(Neskovi¢, 2015: 241-245). Nonetheless, the Serbian legislation indicates that a
failure to decide within the legally prescribed deadline, save for one exception,
does not constitute the legal grounds for claiming damages.

Systematic interpretation of the procedural administrative law indicates that
there is only one instance in which administrative silence can lead to successful
claim of damages. Namely, Article 72 of the Administrative Disputes Act (herei-
nafter: ADA)! stipulates that the plaintiff has the right to claim damages for the
damage caused by non-execution or untimely execution of a judgment rendered
by the Administrative Court. Two things can be derived from this provision.

Firstly, the legislator does not consider the failure of the administration to
decide within the legally prescribed deadline to be illegal per se. Had that been
the case, it would be redundant to prescribe the possibility for the plaintiff to
claim damages. The application of the general civil law rules would allow that.
A contrario, since the legislator found it necessary to specifically outlaw ad-
ministrative silence in this particular instance, the legislator recognized that
otherwise administrative silence would not be illegal.

1 Administrative Disputes Act (ADA), Official Gazette of the Republic of Serbia, no. 111/2009.
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Secondly, given that in all the other cases of administrative silence (e.g. when
first-instance or second-instance administrative authorities fail to render ad-
ministrative acts within the legally prescribed deadline, or when they fail to
undertake factual acts that ought to have been undertaken under the law?) the
legislator did not particularly allow the parties to claim damages, damage caused
by administrative silence in those instances cannot be compensated.

These conclusions are further supported by the interpretation of other provisi-
ons of the same legislative act. Article 16 ADA states that the plaintiff can claim
damages for the damage caused by the execution of the challenged administra-
tive act.? Article 45 ADA stipulates that the Administrative Court can decide on
the plaintiff’s claim for damages within the judgment annulling the challenged
administrative act. Hence, in both instances, it is specified that the damages can
be claimed only for the damage caused by the execution of an administrative act.
On the other hand, compensation for the damage caused by the administrative
silence cannot be claimed.

The General Administrative Procedure Act (hereinafter: GAPA),* as the other
pillar of the Serbian procedural administrative law, provides additional evidence
that a compensation cannot be sought for the damage caused by administrative
silence. The only article mentioning damages is Article 149 (para. 3, subpara. 1),
which prescribes that the damages can be claimed for the damage caused by the
failure of the competent public authority to perform its contractual obligation
contained in an administrative contract.

Additionally, pure linguistic interpretation of the GAPA provisions on admini-
strative appeal suggests that there is a huge difference between the administra-
tive appeals against administrative acts and administrative appeals against ad-
ministrative silence. For instance, Article 170 GAPA states that an administrative
appeal shall be rejected provided the appellate authority finds the challenged act
to be legal. On the other hand, Article 173 GAPA, regulating the administrative
appeal against administrative silence, operates with different terminology. It
does not mention legality or illegality of administrative silence, but justified or
unjustified reasons for the failure of the competent administrative authority to
decide within the legally prescribed deadline.

The mentioned arguments indicate that damages cannot be claimed not only
in dubious cases (like the one described at the beginning of this section, where

2 For various types administrative silence in Serbian law see Cuci¢, 2020: 374-375.

3 Both administrative acts and other non-appealable individual legal acts of public authorities
can be challenged before the Administrative Court, Art. 3 ADA, see Dimitrijevi¢, 2019: 401-403.

4 General Administrative Procedure Act (GAPA), Official Gazette of the RS, no. 18/2016 and
95/2018.
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the authority decided before any legal remedy against administrative silence
was utilized) but even in screamingly unjustified cases (like the situation of
repeated silence of the first-instance administrative authority, where the appe-
llate administrative authority had already determined that the first-instance
administrative authority had no justified reasons for its failure to decide within
the legally prescribed deadline). Moreover, it seems that in the only instance in
which a party can claim damages for the damage caused by the administrative
silence, it is not administrative silence as such that is considered to be illegal
but the non-execution of the Administrative Court judgment.

3. Judicial Support to the Administrative Silence

For 140 years, since the judicial control of the administration was established
in Serbia in 1869, until 2009, the legislator protected the administration against
financial losses in judicial proceedings. Namely, each party had to pay its own
expenses in the administrative dispute proceedings (Cuci¢, 2019: 170-172). This
meant that plaintiffs had to pay lawyers’ services even if they succeeded in the
proceedings. Hence, the legislative protection of the administration was twofold.
Firstly, even in the case of issuance of an illegal administrative act or an unjusti-
fied failure to issue an administrative act within the legally prescribed deadline,
the administration did not have to pay the expenses of plaintiffs’ lawyers. Secon-
dly, incentive for the plaintiffs to engage lawyers was significantly diminished
given that they had to pay the lawyers’ services themselves. Consequently, the
position of the administration in the judicial proceedings was relieved since in
most instances it did not face legal professionals but only lay persons.

This changed in 2009, when the currently applicable ADA, through subsidiary
application of the Civil Procedure Act®, enabled the parties in an administrative
dispute to claim costs of proceedings, including the costs of lawyer’s services
in case of success in the proceedings (Art. 74 ADA). In 2017, this changed with
respect to certain situations in which plaintiffs filed a lawsuit against admini-
strative silence with the Administrative Court. The Administrative Courtissued
a legal stand,® which is applied by all judges in their deliberation, which stated
as follows:

”1. There is no place for the court to act pursuant to Article 29 of the Administra-
tive Disputes Act when the first-instance authority during the administrative

5 Civil Procedure Act, Official Gazette of RS, no. 72/2011, 49/2013, 74/2013, 55/2014,
87/2018 and 18/2020.

6 Administrative Court (2017): Legal stand determined at the 71 session of all judges of the
Administrative Court on 4 April 2017, Retrieved 18 January 2022 from http://www.up.sud.
rs/cirilica/view_setence/
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dispute initiated by the lawsuit against the silence of the second-instance aut-
hority renders a decision on the appeal on the basis of Article 225 of the General
Administrative Procedure Act.

2. There is no silence of the defendant authority when during the administrative
dispute, on the basis of a lawsuit against silence, the first-instance authority
renders a decision on the appeal on the basis of Article 225 of the General Ad-
ministrative Procedure Act.

3. The request of the party for reimbursement of the costs of the administrative
dispute is unfounded when the lawsuit against the silence of the second-instance
authority was rejected during the administrative dispute due to the fact that
the first-instance authority decided on the appeal and replaced the appealed
decision with a new one.” (emphasis added)

Before analyzing the cited legal stand, it should be clarified to which situation
of administrative silence it applies.

There are three possible situations in which administrative silence can be chall-
enged by a lawsuit before the Administrative Court. The first one is the situation
in which a first-instance administrative authority rendered a decision against
which a dissatisfied party filed an administrative appeal with the second-in-
stance (appellate) administrative authority, which then failed to decide on the
administrative appeal within the legally prescribed deadline. The second is the
situation in which both first-instance authority and second-instance authority
did not decide on the request and the administrative appeal of a party within
the legally prescribed deadline. The third is the situation in which administra-
tive procedure had only one instance, i.e. in which administrative appeal was
excluded by a law, and the only administrative authority deciding in the admi-
nistrative procedure failed to decide within the legally prescribed deadline.

The cited legal stand of the Administrative Court applies to the first situation,
which is most frequent in practice. In that situation, the administrative silence
can end in three possible ways. The first is the one in which the Administrative
Courtdecides to accept the submitted lawsuit and orders the defendant authority
to decide on the administrative appeal within 30 days as of the day of delivery of
the judgment (Art. 69 ADA). In the second case, the defendant (second-instance
administrative authority) shall decide on the filed administrative appeal befo-
re the Administrative Court decides on the lawsuit against its administrative
silence. In that case, the Administrative Court shall ask the plaintiffif he or she
is satisfied with the rendered act and, depending on the answer, permanently
suspend or continue the administrative dispute (Art. 29 ADA). The third is the
situation in which the first-instance authority decides on the filed administrative
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appeal (in accordance with its competences prescribed in Art. 225 GAPA”) befo-
re the Administrative Court decides on the lawsuit against the administrative
silence of the defendant, second-instance authority.

The cited legal stand covers the third situation. There are three reasons against
the legality of this legal stand of the Administrative Court.

3.1. Sustaining Illegal Behavior of the First-Instance Authority

The first issue with the cited legal stand of the Administrative Court is the fact
that it sustains illegal behavior of the first-instance administrative authority.

Article 165, para. 1 GAPA prescribes that the first-instance authority may replace
its appealed decision with a new one (the appealed decision is then quashed) in
order to satisfy the appeal request. However, Article 166, para. 1 GAPA stipulates
that the first-instance authority may do this only within 15 days as of the day
of receipt of the appeal, or within 30 days if the appeal was sent to the oppo-
sing party for answer. After this deadline lapses, the first-instance authority is
obliged to forward the appeal along with the case file to the second-instance,
appellate authority.

Hence, by allowing the first-instance authority to replace its appealed decision
after this deadline lapses, the Administrative Court effectively sustains its illegal
behavior and breaches the provision of Article 166, para. 1 GAPA.

3.2. Contradicting Legal Stands regarding Administrative Silence

The second issue with the cited legal stand derives from the existence of another
legal stand relating to the administrative silence, which contradicts it. This legal
stand® states as follows:

“1.If the court during an administrative dispute against administrative silence
determines that the defendant subsequently issued the administrative act due to
whose non-issuance the dispute was initiated, and that the plaintiff submitted a
lawsuit against that act in order to have its legality assessed, the court shall not
submit to the plaintiff a subsequently passed act for a statement but will reject
the lawsuit against administrative silence.

7 Thisis Art. 225 of the previous GAPA (Official Gazette of the Federal Republic of Yugoslavia,
no. 33/1997 and 31/2001, and Official Gazette of the Republic of Serbia, no. 30/2010), which
corresponds to Art. 165 of the current GAPA.

8 Administrative Court (2019): Legal stand determined at the 93" session of all judges of
the Administrative Court on 25 December 2019, Retrieved 18 January 2022, from http:/
www.up.sud.rs/cirilica/view_setence/
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2. When the court rejects the lawsuit against administrative silence due to the
fact that the defendant subsequently issued the act due to whose non-issuance
the dispute was initiated, the plaintiff is entitled to reimbursement of costs for
the lawsuit if it was filed by a lawyer, if it was grounded at the moment of its
submission, and if the request for reimbursement of costs was raised in the
lawsuit.” (emphasis added)

Therefore, in this situation, the Administrative Court recognizes the successful
party’s right to compensation of procedural costs, in particular the costs of
lawyer’s services. On the other hand, this is not the case with the previously
cited legal stand. In that case, the plaintiff is not entitled to reimbursement of
the costs of lawyer’s services. Are there legal grounds for this discrepancy?

When comparing these two situations, one can notice that the only difference
is the fact thatin one situation it is the first-instance authority that renders the
administrative act whose non-issuance was the reason for submission of the
lawsuit against administrative silence (in which case the costs cannot be reim-
bursed), while in the other situation the second-instance authority is the one
that decides on the administrative appeal and ends administrative silence (in
which case the costs can be reimbursed). This, nonetheless, does not explain why
such a significant difference regarding costs reimbursement is made between
the two. Specifically, administrative silence occurred in both situations (i.e. the
second-instance authority did not decide upon the submitted administrative
appeal; in both situations the second-instance authority subsequently was asked
again to decide on the administrative appeal;® in both situations the plaintiff
was forced to submit a lawsuit to the Administrative Court so as to end admini-
strative silence and get the requested decision. The fact that the first-instance
authority ended administrative silence, by deciding on the administrative appeal
instead of the second-instance authority, and after it was authorized to do so,
in contravention of Article 166, para. 1 GAPA (see supra section 3.1), cannot be
regarded as a valid, legitimate and legal reason for denying plaintiffs the right
to compensation of the costs of lawyer’s services.

3.3. Wrongful Rejection of Lawsuits against Administrative Silence

In the two cited legal stands, the Administrative Court prescribed that a lawsuit
ought to be rejected if a first-instance or a second-instance authority renders
requested administrative act before the Administrative Court decided on the
lawsuit against administrative silence. We find that this legal stand has no valid
legal grounds.

9 This is a prerequisite for submission of a lawsuit against administrative silence before
the Administrative Court in accordance with Article 19 ADA.
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A lawsuit against administrative silence shall be founded and accepted by the
Administrative Court if the following conditions are met: 1) the defendant ad-
ministrative authority was obliged to decide within a certain deadline - this
is the case when the proceedings is initiated by a party (by filing a request or
an administrative appeal) or if it is initiated ex officio but in the party’s favor
(e.g. when a minor has no legal guardian (Tomi¢, 2017: 396)), whereas it is not
the case when the proceedings is initiated ex officio but not in the favor of the
party'? (e.g. when the procedure is initiated in order to determine duties of the
party); 2) the defendant administrative authority did not decide within the
legally prescribed deadline;!! 3) the party subsequently, after the lapse of the
legally prescribed deadline for deciding in a case, once again requested from
the defendant administrative authority to decide in a case and the defendant
authority failed to do so within the following seven days (Art. 19 ADA); and 4)
the defendant had no justified reason for its silence.!?

Provided that one of these conditions is not met, the Administrative Court shall
reject the lawsuit against administrative silence or dismiss it (without going into
the merits of the case) if the plaintiff provided no proof that a subsequent request
for deciding was submitted to the defendant (Art. 26, para. 1, subpara. 3 ADA).

The wording of the two cited legal stands indicates that the first three conditions
are met and that the existence of a justified reason for administrative silence
is not considered by the Administrative Court (since the defendant authority
is not asked for reasons for its failure to decide within the legally prescribed
deadline). The only possible explanation is that the Administrative Court rejects
the lawsuits against administrative silence because the administrative silence
was ended by the issuance of a requested administrative act. This approach of

10 There is an exception in the field of inspection supervision. Article 38 of the Inspection
Supervision Act (Official Gazette of RS, no.36/2015,44/2018 and 95/2018) enables the parties
(supervised entities) to request the inspection supervision proceedings, as the proceedings
initiated ex officio but notin the favor of the party, to be ended within the prescribed deadline.

11 For deadlines for various types of administrative silence in Serbian law, see Cuci¢, 2020:
374-375.

12 Thisis notexplicitly mentioned in the ADA but can be derived by systematic interpretation
ofthe ADA and the GAPA. Article 71 (para. 3) ADA prescribes that, ifa defendant administrative
authority fails to timely issue new administrative act instead of the one that was previously
annulled by the Administrative Court and the plaintiff submits a special request for issuance
of that act, the Administrative Court shall check whether there were justified reasons for
such failure. Additionally, Article 173 GAPA stipulates that, if the second-instance authority
finds that the first-instance authority did not render a decision within the legally prescribed
deadline for a justified reason, it may extend the deadline for issuing a decision. Hence, the
inexistence of justified reasons for failure to timely decide is woven into the legal concept
of administrative silence in Serbia.
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the Administrative Court can be considered as legally sound only if the Admini-
strative Courtis allowed to adjudge the lawsuits against administrative silence
based on the facts that occurred after the judicial proceeding was initiated. The
subsequent fact we are referring to is the issuance of the requested administra-
tive act. Nevertheless, there is no legal ground in the ADA or the Civil Procedure
Act (whose subsidiary application in administrative dispute is prescribed by the
ADA) to claim that this is actually allowed.

Namely, when the Administrative Court decides on the legality of challenged
administrative acts, it does not take into account any fact subsequent to the
moment of their issuance. The Administrative Court assesses whether the act
was legal at the moment of its issuance. This can be deduced from the syste-
matic interpretation of the ADA. Article 56 (para. 1, subpara. 1) ADA stipulates
that the proceedings concluded with a final judgment or court decision shall be
reopened if the party learns about new facts on the basis of which the dispute
would have been resolved more favorably for the party. However, these facts
are not truly new (i.e. subsequent to the moment of issuance of the challenged
administrative act) but newly discovered (i.e. they existed in the moment of issu-
ance of the challenged act, but the party was not aware of them) (Tomi¢, 2010:
558). Consequently, even when it comes to assessing the legality of challenged
administrative acts via extraordinary legal remedies (the lawsuit for reopening
a case), their legality can be assessed only on the basis of the facts existent at
the moment of their issuance.

There is no provision in the ADA allowing the Administrative Court to make
such a temporal difference between the assessment of the legality of challen-
ged administrative acts and the assessment of justification of administrative
silence. In the first case, the Administrative Court does not take into account
any development subsequent to the moment of issuance of the administrative
act, while in the second case it takes into account the facts (the issuance of the
requested act) that took place after the administrative silence occurred, i.e. after
the lapse of the deadline for deciding. Put differently, the Administrative Court
would have to be explicitly authorized by the law to make such a differentiation.

Therefore, we are of the opinion that the cited legal stands of the Administrative
Court lack legal grounds and that the existence and potential justification of
administrative silence should ratione temporis be evaluated with respect to the
moment when the deadline for issuance of requested administrative actlapsed.
Consequently, the lawsuits against administrative silence should in these cases
still be accepted as well-founded and the plaintiff should be entitled to reimbur-
sement of the costs of the proceedings.
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3.4. Discouraging Parties from Engaging Lawyers

The legal stand denying plaintiffs the right to reimbursement of costs of lawyer’s
services in situation in which administrative silence was ended by a decision
of the first-instance administrative authority on administrative appeal shall
discourage them from engaging lawyers in their legal struggle against ad-
ministrative silence. Specifically, while fees for submission of lawsuits to the
Administrative Court are rather small, the costs of engaging lawyers are not.
Furthermore, in many situations, lawyers offer the parties to represent them
and charge their services only once the proceedings are over. In such situations,
the parties can get the justice for free. This, however, shall not happen if the
lawyers are not sure of success.

Not only will the party be discouraged to engage lawyers in described situation
but they will also be discouraged to engage them in all situations in which se-
cond-instance administrative authorities did not decide on administrative appeal
within legally prescribed deadlines (which covers the majority of instances in
which administrative silence occurs). The reason for this lies in the fact that
parties can never know who is going to decide on their administrative appeal
- the first-instance or the second-instance authority. In the first case, they will
lose the right to reimbursement of the costs of lawyer’s services. Obviously, the
Administrative Court finds such behavior of the first-instance administrative
authority not to contravene the law (see supra section 3.1). Furthermore, the
administration may (mis)use this loophole to its advantage. The second-instance
administrative authority, to which the first-instance authority is subordinated
as arule, can order the latter to decide on the administrative appeal so as not
to reimburse the costs to the plaintiff. Hence, with lawyers ‘out of the picture’,
the parties lose, while the administration and the Administrative Court gain;
the former by not being disturbed in their silence and the latter by reducing the
number of lawsuits against administrative silence (see supra section 1).

4. Conclusion

The administrative silence, as an apparent manifestation of maladministration,
has become an ever-increasing problem in Serbia. While the number of lawsuits
againstadministrative silence submitted to the Administrative Courtincreased
more than 26 times in the last 10 years, there are indications that all these cases
still represent an insignificant portion of all the cases in which the administrative
authorities did not decide within the legally prescribed deadlines.

Two potential reasons why the parties do not submit administrative appeals
and lawsuits to the Administrative Court against administrative silence more
often could be the lack of necessary legal knowledge (as most of the parties are
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lay persons) or their distrust in the available legal protection mechanisms, i.e.
the belief that the system is set in a manner that deprives them of efficient and
expedient justice in case of administrative silence.

On the assumption that the two reasons for parties’ passive conduct have been
correctly identified, a possible solution for both of them could be the inclusion
of lawyers in a wider combat against administrative silence. Unfortunately, the
legislator and the judiciary have undertaken measures to ensure that the lawyers
stay far away from these cases. This paper has discussed two forms of legislati-
ve and judicial support to the administrative silence, which discourage parties
from using legal remedies against administrative silence and engaging lawyers.

The legislator effectively supports the administrative silence by preventing
parties from claiming damages for the damage they sustained due to the failu-
re of competent administrative authorities to decide in their cases in a timely
manner. Except for the situation where an administrative authority fails to
render a new administrative act in accordance with the judgment of the Admi-
nistrative Court annulling previous administrative act issued in the same case
(Art. 72 ADA), the legislator does not allow parties to claim damages caused by
administrative silence.

The Administrative Court also supported the administrative silence by issuing
alegal stand, which all judges abided by in their case law; the legal stand pres-
cribed that a party was not entitled to reimbursement of the costs of the pro-
ceedings, including the costs of lawyer’s services, despite the fact that the party
was forced to file a lawsuit in order to end the administrative silence, provided
that the first-instance administrative authority replaced its act challenged by an
administrative appeal before the Administrative Court decided on the lawsuit
against administrative silence. The aforementioned legal stand sustains illegal
conduct of the first-instance authority, which ought to replace its challenged
acts within 15 or 30 days as of the day of submission of administrative appeal.
It makes an illegitimate and illegal differentiation between this situation and
the situation in which the administrative silence is ended by the decision of
the second-instance administrative authority (the second cited legal stand of
the Administrative Court). It also leads to groundless rejections of lawsuits, in
spite of the fact that the administrative silence did occur and that the party was
forced to use legal remedies in order to end it. Finally, it discourages parties
from engaging lawyers.

Preventing parties from claiming damages and removing lawyers from the
equation of administrative silence resolution provides a clear incentive to the
administration not to be worried about the deadlines and timeliness of its work;
in a worse case scenario, it enables the administration not to decide in the cases
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they do not want to decide upon for any possible reason (including potential
corruption). With lawyers ‘out of the picture’, the wall of administrative silence
can remain intact. Parties will either be unaware of the legal remedies against
administrative silence, or they will refrain from using them due to the lack of
necessary legal knowledge.

Therefore, in order to prevent administrative silence, the legislator and the ju-
diciary should follow the opposite path. They should reinforce administration’s
responsibility for the timeliness of its work. The Administrative Court should
immediately abandon the mentioned legal stands. The legislator should envi-
sage the possibility for the aggrieved parties to claim damages for damage they
sustained due to the administrative silence. Given that this might further flood
the judiciary by increasing the number of civil litigations, the legislator could
consider other potential solutions. For instance, in the Netherlands, the admi-
nistration makes payments to the party for each day of administrative silence
(De Graaf, Hoogstra, Marseille, 2020: 201). This could strengthen the liability
of the administration without increasing the workload of the judiciary. It would
also reinforce the rule of law. Nevertheless, such legislative solution should be
analyzed ex ante, i.e. it should be preceded by an evaluation of the necessary
organizational, procedural and financial implications thereof. They should be
accompanied with a set of clear rules on the situations in which the payments
should be made by the administrative authority and when such payments should
later be reimbursed from the responsible civil servant.’? It would increase not
only the liability of the administration as a whole but also the personal liability
of civil servants.
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Ap Byk Llyyuh,
BawupedHu npodbecop,
IIpasHu pakyamem, YHusepzumem y beoepady

HEIIPOBOJHH 3H/] hYTAHA YIIPABE Y CPBHJU

Pe3ume

‘Rymarse ynpase nocmaje cee eehu npobaem y Cpéuju. [lodayu nokasyjy da ce
6poj myxcou npomue hymarea ynpase ygehao 26 nyma y nocaedrsux 10 2oduHa.
Ynpkoc nomeHymom nosehatrsy, nocmoje unduyuje da ce npagHa cpedcmea npomue
hymarea ynpase usjasswyjy y 3aHemap/6u8o mMaiom 6pojy cayyajesa y Kojuma
HAOd/1ex#cHU Op2aHu HUCY 00/1yYuau y 3akoHom npedeubeHoMm poky. [lea mozyha
passio02a 3a mo cy He3Harbe CMpAaHaka (8ehuHa rwux cy Aauyu) uau Henoseperse y
pacnoJioxcusu cucmeMm npasHux cpedcmaesa npomue hymarea ynpase. Hascasnaocm,
3akoHodasay u cydcmaso cy dodamHo nozopwa.au cumyayujy. Pad ce ynpaso 6asu
30KOHOJABHOM U CydCKOM nodpwkom hymarsy ynpase, koja odepaha cmpaHke 00
u3jas/busarba pacnosoNHcusuUX NpasHux cpedcmasa u nodcmuye ux da ce y3opoice
00 aHeaxcosara adgokama. 3akoHodasay nodpicasa hymarse ynpage mako wmo,
C jeOHUM u3y3emKoM, He 003806080 CMPAHKAMA da mpadxce HaKHady wmeme
npempnseere ycsaed hymarba ynpase. YnpasHu cyd je nodpicao hymarse ynpage
3aysumarbeM npasHoz cmase npema Kojem myicu/ay Hema npaso Ha HaKHady
mpowkosa nocmynka y cay4ajy kad je nodHema myxc6a npomus hymarba
dpyeocmeneHoe opeaHa, a npeocmeneHu 0p2aH je 3aMeHUO CONCMBeHU 0X#a16eHU
akm npe He2o Wmo je YnpasHu cyd 004y4uo 0 myxcou.

KmyuHe peuu: hymaree ynpase, HakHada wimeme Hacmade ycied hymarea ynpase,
MpowkKosu Nocmynka.
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O HEKHM CIIOPHHM ITHTAbHMA ITYHOBAXXHOCTH
MMHCMEHOT 3ABEILTAbA ITPE/] CBEJIOLIHMA
Y IOMATOJ CY/ICKOJ IPAKCH™*

Ancmpakm: [TucmeHo 3asewmarse nped ceedoyuma jedaH je o0 Hajuewhux
o6.1uKa 3a8ewmarea Koja ce cadurbasajy y Haulem NpasHoM Hueomy,
30 4Ujy NYHOBANXCHOCM 3AKOHOOA8ay Nponucyje UcnyreHocm cmpo2ux
¢opmaanux ycaoea. 0Osaj 061Uk 3a8ewmarba Yecmo ce ocnopaea y
npakcu ca nosusarbeM Ha Heke hopmaaHe Hedocmamke. Y pady, aymopu
Cy yKasa/u Ha 3aKOHCKe yC/08e NYHO8AMCHOCMU 0802 3a8ewmarsbd, a
nomom aHaausupaau 6pojHe cydcke odayke doHeme y nocmynyuma 3a
noHuwmaj o8oz 3agewmarsa. [lemaseHo cy cazzedanu cmagosu y cyockoj
npakcu y nozsedy ucnyrerba 00HOCHO Heucnyrera 3dKOHCKUX YC/108a
3a nyHosaxcHocm asoz2pagckoe 3a8ewmarba, N0 C8AKOM e/neMeHmy
¢opme. YkaszaHo je u Ha HeKOH3UCMeHMHOCM cydcke npakce y nojeduHuM
cay4ajesuma u 3aysemu cy cmagosu y nozsnedy moaa Kako 6uy KOHKpemHoM
cayyajy cydosu mpebaso da nocmynajy. Hapouumo cy apaymeHmosaHoj
Kpumuyu usJ/oxceHe cydcke o0dJ/yKe y Kojuma cy cydosu ymepouju
HUwmagocm 3agewmarsa 3602 HopmasHux Hedocmamakxa, uako cy 08U
Hedocmayu pas/102 pyuL/bU8ocmu 3a8ewmarsa.

KmyuHe peuu: nucmeHo 3asewmarse nped ceedoyuma, Hacaehusarve,
nobujarse 3agewmarsa, popma, cydcka npakca.

"novak@prafak.ni.ac.rs
“jelenavidic7@gmail.com

" Paj je pe3yJiTaT HCTpaXKMBatba Ha NpojeKTy: ,0ATOBOPHOCT ¥ MPaBHOM U APYIITBEHOM
KOHTeKCTY", Koju duHaHcupa [IpaBHu pakynteT YHUBep3uTeTay Humy, y nepuoay 2021-
2025. ropune, koayTtopa H. Kpctuha. Paz je HacTao y okBUpY HAy4YHO-UCTpPa’KMBa4YKOT
npojekTa 6p. 179079 nox HasuBoM buoMeiuIMHA, 3alITUTA )XUBOTHE CpeJIUHE U NIPaBo,
KoayTopke ]J. Buguh.
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1. YBoaHe HanmoMeHe

[lucMeHO 3aBelITakbe MpeJ CBeAOLMMA OPEKJIO BOJU U3 PUMCKOT IOCTKJIa-
cuyHor npasa (Ilyxan, 1973: 442), npu 4yeMy ce OHO Hajlpe M0jaBUJIO Kao
testamentum-per aes et libram, Koje je caurbaBaHO NpeJ NeT, a HAKOH Tora
npeJ ceJjlaM 3aBelITajHUX cBefoka (MusocassbeBuh, 1900: 20-22). Hako je
cayMmaBake 0BOT 3aBelITaba, IOCMAaTPAHO Y UCTOPUjCKOM KOHTEKCTY, 6UJI0
Moryhe ¥ myTeM YCMeHOT U3jaB/bUBatba OC/Ie/be BOJbe 0/ CTPaHe 3aBellTaola
npe 3aBeniTajHum ceegonuma (Ctojanouh, 2014: 30), y caBpeMeHUM TPaBHUM
IopenuMa ce MoXKe FOBOPUTH O NOCTOjaly CaMoO jeAHOT wmwerosor Buja. OH
no/jpa3yMeBa 3abeJsiexkaBarbe N0CAe/jibe Bo/be y MUcaHoj GOpMHU 0] CTpaHe
HEKOT JIMIa, Koje He MOpa HY»KHO 6MTH 3aBellTaJal], HAKOH Yyera ce CaulmbeHa
NYCMeHa UclpaBa noTBphyje M moTHUCYje 0/l CTpaHe 3aBeLITA0lla U 3aBEIITAjHUX
cBesioka.! OBakaB HaYMH HOPMHpamwka yCJ0Ba 3a MYHOBAXXHOCT MMHUCMEHOT
3aBellTama pes cBejonMma npuxBaheH je uy fomaheM 3aKOHOAaBCTBY, 10YEB
OJ1 JIOHOLIEHa CaBe3HOT 3aKoHa 0 HacJiehuBawy U3 1955. rogrHe, npeko 3akoHa
o HacsehuBamwy CP Cp6uje us 1974. roguHe,” a TpaAUIIHjy peryaucama OBOT
06J1MKa 3aBellTakba HACTABUO je M Baxxehu 3akoH o0 HacsehuBamwy Peny6.nke
Cpb6uje.?

Besnku 6poj caurMmbeHUX MMCMEeHUX 3aBelITama MpeJ CBeonMa y HalleM
MPaBHOM XXKMBOTY! YCJIOBHUO je fa CyJiCKa TpaKca 06uIyje cay4dajeBUMa y KOjuMa
je ocmopaBaHa MyHOBAXXHOCT OBOT 06JIMKa 3aBellTaka. Pa3/io3u 3a nobujame
3aBellITawka GpPOjHU CY U pa3iuuuTU. He3a10BO/bHU 3aKOHCKU HACJEHULH,
KOjU Cy MOTNYHO 3a00MheHH NPUIMKOM 3aBelITajHUX paclojaramwa Uiu cy
JI06MJIN Mame 0/ 04EKHMBAHOT, OJJTHOCHO 0/ 3aKOHCKOT HacJIeJHOT /ieJia, Y4eCTO
MOKYIIaBajy Aa u3Haby 6uso koju HefocTaTak y GOpMHU UJIU HEUCTTYHEHOCT
HEKOT 0/] yCJIOBa 3a Ba/baHOCT 3aBelllTamka, KaKo 61 ra npeJ Cyl0M 0CIIOPUJIN U

1 KommapaTuBHO moCMaTpaHoO, NUCMEHO 3aBelliTame peJ CBe0LMMay JJaHallllbe BpeMe
npaBHO je ypeheHo y MakeM 6pojy 3eMaJba eBPOINCKO KOHTUHEHTAJHOT TUMA: y IpaBy
AycTpuje, a moJ eroBUM yTHIIajeM 1 y 3aKOHO/JaBCTBHMMa HajBeher 6poja Ap»kaBa HacTaJuX
HanpocTtopy 6usuie COPJ] - CioBeHuje, XpBatcke, bocHe u XepuerosuHe u LlpHe 'ope, kao u
y npaBuMa Mabhapcke, Yemike, CiioBauke u [losbcke (Buguh Tpaunuh, 2016: 1262-1263). Y
aHIJIOCAaKCOHCKOM NpaBy, MehyTHM, OHO Npe/cTaBJ/ba Hajuyellthe kopuilheH 06JIMK 3aBellTamba
(CnupoBuk TpneHoBcka, MULIKOBUK, PucTtos, 2011: 296-297).

2 Y. 69 3akoHa o HacsehuBawy OHPJ us 1955. ronune, Caysc6eHu aucm @HPJ, 6p. 20/55;
Caysc6eru aucm COPJ, 6p. 42/65, 47/65; un. 64 3akoHa o HacnehuBawy CP Cp6uje us 1974.
ropune, Caysxc6eHu eaacHuk CP Cp6uje, 6p. 52/74, 1/80.

3 3akoH o HacaehuBawy Peny6anke Cp6uje, Ca. esnacHuk PC, 46/95,101/03 - ogsiyka YCPC
n 6/15. lame: 3HC.

4 Tlpema pesy/iTaTuMa UCTPaXKMBaka CIPOBeJEHOr HA NOoAPYyYjy ONTUHCKOT CyAa Y
Kparyjesny, 3a nepuoj og 1997. o 2001. roguHe, NMCMeHO 3aBellTame NpeJ CBeJoLuMa
YUHUJIO je 47,22% cBUX cauMibeHUX 3aBeliTama (JKuBojunosuh, 2004: 304).
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MOKYLIaJIU J1a U3/lejCTBY]y Fber OB NOHULITAj. Byayhu 1aje 3aBemTakbe popmaan
aKT, IponurcaHo je Aa ¢opMa Mopa a 6y/ie UCIoITOBaHa 6e3 0/[CTyNamba KaKko
64 ce ocurypaJsio cj060/1HO MaHU(DECTOBAaKE BOJbE, HbeHA MOY3/JaHOCT, Kao U
npaBHa curypHocT. PopMa 3aBelITama JONPHUHOCH Jla O/JIyKa 3aBeLITA0a
0 pacno/iesii 3a0CTaBUITHHE OyZe 030MJ/bHA U 3peJia, J0Ka3 je MoCTojama
3aBellTakba, CipeyaBa beropo ¢ajcudruKoBakbe U MUHUMHU3WPA YTUIA] HA
cs060Hy BoJby 3aBemiTaona (hophesuh, 1903: 14-15; [lepuh, 1923: 32).

dokyc pajZia je Ha aHAJIM3U CYACKUX OJJyKa APYyrocTeNeHux CyZ0Ba, Kao U
BpxoBHOT cyzia, 0AHOCHO BpXOBHOT KacallMOHOT CY/Za, KaJa Cy 110 U3jaBJbEHO]
peBU3UjU OAJIyUUBaIU Y TpeheM cTeneHy, JOHETUX y NOCIeIbUX [BaJleceTak
rogvHa. bpojHu cy ciy4ajeBu rge cy anejlallMOHU CyJOBH, KOjHU 3aje/lHO ca
BpxoBHUM KacallMOHUM CYJJOM Kpeupajy CyACKY NpaKcy, IperHayaBaJIu o 1yKe
NPBOCTENEHUX CY/I0BA KOjU Cy Ha NPABUJHO YTBPHEHO YNHEHUYHO CTakbe
NOTPELIHO NPHMeHUBaJIU MaTepyjaJsHOo NPABO U HaJIAa3UJIU /1a je KOHKPEeTHO
3aBellTakbe NYHOBAXHO, MJIU N1aK /1a HUje IpaBHO BasbaHo. 3abpumaBajyhe je na
Cy IPBOCTEMNEHHU CYI0BU Yy MHOT'UM CJIy4yajeBUMa NPUJIHUYHO jaCHY IPpaBHY HOPMY
y MorJiely nojeJUHUX HEONXOJAHUX eJieMeHaTa popMe KOoju Mopajy Aa 6yay
HCIYHheHHU 32 Ba/baHOCT NMUCMEHOT 3aBelliTaka NpeJ CBeJo1MMa, MOrpelHo
IIPUMEHMUJIM U JOHEeJIM OAJIYKY KOja je Ha BHUINO] MHCTAHLK NperHa4YeHa.
[loce6aH npo6JsieM npeACcTaB/ba HEKOH3UCTEHTHOCT CY/ICKe TPAKCe Pa3IUIUTUX
aneJiallMOHUX CY/l0Ba, KAao U pa3JIMYUTUX cyJehrx Beha UCTUX aneslalMOHUX
uu BpxoBHOT (KacalMoOHOT) Cy/a, KOjU CY Y I0je JUHUM CJay4dajeBUMa JOHOCUJIU
pasJiuyuTe OAJIyKe y cJy4yajeBUMa 3aCHOBAaHMM Ha GMTHO HMCTOBPCHOM
YHbeHUYHOM cTamwy. [lojeauHe oAyKe 6uhe carsiejaHe Kpo3 BUllle acIeKaTa,
jep je 6uJ10 cay4dajeBa e je cy/ NpaBUJHO OLLEHHUO Jja HUCY UCTTYHEHU YCJ0BU
3a MYHOBAXXHOCT KOHKPETHOT 3aBellTama, ajl je CaHKIH1ja Koja je u3pedeHa
OCIIOpPEHOM 3aBelllTawy NOrpelIHa.

2. EnemeHnTH NYHOBAXXHOCTHU IUCMEHOT 3aBelllTakba nnpej cBeJonuma

3akoHoM o HacsiehuBawy Peny6sinke Cpbuje npesBubeHo je na 3aBemTaJai
KOjU 3HA Jla YMTa U IHIIe MOXKe CAaUMHUTH 3aBellTame Tako wTo he npes gBa
CBE/I0Ka, KOja UCNTYHhaBajy YCJIOBe 3a 3aBellTajHe CBeJjoKe CXoAHO Y. 112 1 113
3akoHa 0 HacsehuBamwy, U3jaBUTH [Jia je Beh cauubeHo MUCMEHO0 MPOYUTAO, [
je To ’beroBa rnocJie/{kha Bosba U MOTOM Ce HAa TUCMEHY CBOjepPYYHO NOTIHCATH.
CBefioLu ce UCTOBPEMEHO MOTIUCYjy HA CAMOM 3aBeLITamy, a 3aKOHO/[aBall
HaBO/IU /1A je MOXKeJbHO Ha3HAYerhe BUXOBOT CBOjCTBA CBeOKA.”

[locTynak cauumaBamba ajorpadCckor 3aBeliTakba IMPOXKET je HHU30M
dopmasHocTu. HauMe, caurbaBarbe 0BOT 06J/IMKa 3aBelITakba MoJpa3yMeBa

5 Yx.853HC.
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HEeKOJIUKO paJiiby, Koje ce IpeAy3uMajy jelHa 3a ApyTroOM U Koje IpeCTaB/bajy
yCJIOBe HeroBe myHoBa)kHOCTU (AHTuh, BanunoBan, 1996: 324). [Ipema
CXBaTamwy U3HETOM Yy JJOKTPUHHU, Ka0 OUTHU eJleMeHTH GopMe KOJ, IHUCMEHOT
3aBellTamwa NpeJ CBeAoLMMa jaBJ/bajy Ce: NUCaHa peJlaKlja 0oCTaBUOYEBe
nocJe/ie BoJbe, NIOTBphUBake HCIIpaBe KU MPUCYCTBO 3aBelITajHUX CBELOKa
(Bypbesuh, 2010a: 135).

M3 rope cnoMeHyTe 3aKOHCKe ojpejbe Mpou3Jiasu Ja ce NPBU eJeMEHT
MYHOBAXXHOCTHU aJsiorpadCcKor 3aBellTamkba OJHOCH HA MHUCAHY pellaKIUjy
ocTaBHOYEBe Nocae/ e Bobe. UMajyhu y BUAYy UnbeHULY /ja TMCcakbe UCIpaBe
y K0jOj je caZip>kaHa ocJie/|lha BOJ/ba 3aBELITAOLA TPeCTaB/ba CAaMO TEXHUUKHU
nocao, 3aKOHOM HUCYy HOpMUpaHa noceb6Ha npaBuJia HUTH y OTJIey JM1ia Koja
OBY MCIIpaBy MOT'Y CAUUHUTH, HUTH Y NOTJIE/ly TEXHUKE CauMbaBaka. CTora je
HEHO cacTaBJ/bake Moryhe o/i CTpaHe LIMPOKOT Kpyra JMLia: CaMor 3aBeliTaola,
3aBelITAajHUX CBEJ0KA, OCTAJHUX JIMIA, YK/bY4YjyhU U OHe Y YHjy KOPHUCT ce
pacnoJia)ke 3aBellTamkeM, Ia CBe [0 aJBOKaTa, KOjuMa ce OHO Hajyeluhe
1 noBepaBa. CaMa HMcnpaBa MOXe OGUTH HallMCAaHA HA pa3/IMUMTe HaYUHE:
CBOjepy4HO, MMCAaHUM WJIM LITAMIaHUM CJIOBMMA, a 32 lbeHY IPaBHY Ba/baHOCT
HUje o] 3Havaja HU /ia JIU je TO YYUHheHO MeEXaHUUYKHUM HUJIU eJIEKTPOHCKUM
cpeactBuMa nucawa (AHTUh, banunosau, 1996: 324).

Cnenehy esleMeHT MYHOBAXXHOCTH asiorpadCKOr 3aBelITawa NpeJcTaB/ba
HEeroBO NOTBphUBakbe, Y OKBUPY KOT MOCTYIIKA je HEOIXO0HO IPe1y3eTH BUILIE
3akoHoM npejBubeHux paawu. HauMe, HAKOH cauvbaBakba UCIIPaBe y Kojoj je
ca/ip>kaHa 0CTaBMO4YeBa 10CJ1e/|Hba BOJba, HEONIXOLHO je a 3aBellTaJjlal IpOBepU
Jla JI caZip>KMHa OBe UCIIpaBe OATr0oBapa BberoBoj CTBAPHOj BOJbY, IITO 3HAYH [
OH MOpa IPOYMTATH 3aBellTamwe. Y KOHTEKCTY HaBeJleHOT, Ba/ba HA3HAYUTH /ia
3a pasJIMKYy 0[] ojeJUHUX CaBPeMEHUX NPAaBHUX ypehewa, Yy KojuMa ce 0BUM
06JINKOM 3aBelITakha MOTY CJYKHUTH U HEIIUCMEHA U CJIela JIUIA,® mpeMa CJIOBY
3HC anorpadcko 3aBeliTalbe MOXKe CAUMHUTU CaMoO 3aBelllTaslal KOju 3Ha
Jla yuTa v Aa nuue. OcTay ycJ0BY Ha CTPaHU 3aBellTaola HUCY U3PUYNATO
HOpMUpaHU. UMajyhu y BUy UMb€HHUILY [ja 0Baj 00JIMK 3aBeLITakha He MpyKa
JI0BOJbHO rapaHIiyja 3a o6e36ehere BepoJ0CTOjHOCTH U3jaBe NOCIe e BO/be
3aBelLITAOla U 1A je, Kao TaKaB, HO/JI0XkKaH 3JI0ynoTpe6ama,’ mpeMa CXBaTamkbHUMa

6 OBakBa perysnaTtuBa npuxBaheHa je, mpuMepa pajy, y npaBuma Ayctpuje, Yemke u
CyioBauKe, y KojuMa asiorpadcKo 3aBelITamke MOTy CAYMHHUTH U JIM1Aa KOja HUCY Y CTamky Aa
YHTAajy UM MUY, Kao U ocobe ca AuchyHKIHjaMa gya. O KOHKpeTHOM HauMHY ypehema
asorpadckor 3aBellTama y IpaBuMa HaBeJleHUX 3eMaJsba, JleTa/bHUje BUuaeTu: (Buguh
Tpuunuh, 2016: 1269-1272).

7 Y caydajy face Mehy yueCHHUIIMMa OCTAaBUHCKOT MOCTYIKA KA0 CIOPHO M0jaBU MU Takbe 1a
JIY je 3aBellITalkbe MCTUHUTO UJIM He, OCTaBUHCKU cy/ he, uMajyhu y BUAY Aia ce oBJie pajiu o
[IOCTOjaky CIIOPA 0 YNbeHUIIaMa, OUTH AY>KaH Aa yYeCHUKe NOCTYIKa Iy TH Ha TApHUYHU
NOCTYMNAaK y IUJbYy Hberopor pemanama (CtrojanoBuh, 2020: 42, 39).
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JIOKTPUHE U IpaKce 3aBellTajlal Mopa OUTH Yy CTawy Jla y KOHKPETHOM Cayuajy
npoyuTa U nornuile 3aBeurame (Krec, Pavi¢, 1964: 205; Byphesuh, 2010a:
136). lakJie, MaKo TO HUje eKCIJIMIIMTHO IPONMCAHO, 3aBellTaal Mopa 6UTH y
CTamby Jla Ce CJYKU CBOjUM 3HaHeM Jla uuTa U nulie,® 360r yera je asorpadcko
3aBelITakbe NYHOBAXXHO CaMO YKOJIMKO je 3aBelllTaJsall HIOTIYHO NUCMEH U
MMa 04yBaHO 4yJIO BU/Ja, Ka0 U YKOJIMKO 3Ha je3UK, OJJHOCHO [IMCMO Ha KojeM
je caurmeH TeKCT 3aBeliTawa (AHTHh, baanHoBal, 1996: 324-325; HypheBuh,
2010a: 136-137). 3aBemTake, cTora, Hehe GUTH MYHOBAXXHO YKOJIUKO je
3aBelITaJal y TPEHYTKY caulibhaBama 3aBellTamka 6M0 HEMUCMEH, YaK U
YKOJIMKO je KaCHHje JIOIIJIO 10 FherOBOT ONUCMEbaBaba,’ Kao U YKOJIMKO HUje
640 y cTamwy Aa BUJU. Pa3/ior HaBe1eHOT JIeKU Y YHHbeHHUIIH Jia ce ajorpadcko
3aBellTake 3aCHUBA Ha IPETIOCTaBL U /ia Ce 3aBellTajlall yII03Hao ca heroBOM
CaJIp>KMHOM Ipe Hero 1ITo ra je notnucao (Puctos, 2018: 272).

3akoH o HacsiehuBawy CpbOuje, 3a pa3JIMKy 0] paHUjUX TPONKCA, UHCUCTHUPA Ha
TOMe /Jja 3aBeIlTasall, HAKOH IITO MPOYHUTA TEKCT MUCMEHA, ITPeJi UCTOBPEMEHO
NPUCYTHUM 3aBEUITAjHUM CBeJOIIMMA 1A U3jaBy /A je CAYUHeHO NMUCMEHO
NPOYMTAO U [a je TO FeroBa nocje/iha Bosba. C 063MpOM Ha YHILEHHULY /A ce
y IpaKCH cauyribaBakhe NUCMeHa y KOjeM je ca/ipaHa ocJie/[Hha Bo/ba Hajuyelhe
BPLIM OJi CTPaHe HEKOT JpyTor JIMNA, MUI/bEkA CMO Jja OBaKBa peryJjaTruBa
Npe/iCTaB/ba NO3UTUBHY HOBUHY YCTAaHOBJ/bEHY Y LIUJbY IIPABHE CUTYPHOCTH.

CacTaBHU €0 MOCTYIKa NOTBphUBama 3aBelITakha, KOjU Kao pajima ciaeau
HaKOH HeroBOr IpU3Hakha, Ipe/icTaB/ba 06aBe3a 3aBellTaolla ia ce CBojepyyHo
MOTNHIIE HA 3aBelITalky NpeJ NPUCYTHUM 3aBellTajHUM cBeJonuMa. Kao
je/MHU ay TEHTUYHHU Tpar 3aBellTaola Ha UCIIPaBU ¥ KOjoj je caipKaHa kerosa
nocjeamwa Bosba (MecapoBuh, 1966: 6; CtojanoBuh, 2011: 215), cBojepy4HO
NOTNHUCHBake 3aBellTama je 6e3yC/0BaH 3aXTEB HberoBe NYHOBAXKHOCTH jep y
cJly4ajy ocriopaBaha 3aBellTama 06e36ehyje fa rpadosiomkuM BeliTayeheM

8 KomnapaTHBHO MocMaTpaHo, y MojeJJHHUM CaBpeMEHHUM NPaBHUM CUCTEMHUMA OBaj
YCJIOB MyHOBAXXHOCTH aJiorpadCKor 3aBeliTaba je U3pUYUTO HopMupaH. Tako, npema
HacJieJHONpaBHUM nponucuMa XpBarcke U LipHe ['ope, bberoBa nyHOBa)>XHOCT HUje YCJIOB/beHA
caMo nucMeHourhy 3aBemiTaona, Beh ¥ 3aXTeBOM /ja 3aBelllTalal| MOXe /ja YUTa U HIIE Y
MOMEHTY CaulibaBakba TecTaMeHTa. Y MahapckoM mpaBy, aimorpadcko 3aBeniTame ce
cauyMbaBa TaKo LITO MUCMEHY PeJlaKLHjy 3aBelliTao4yeBe NMoC/e/iihe BOJbe ¥ heroBO UMe
cavyubaBa HEKO JIPYTO JIKIE, TPH YEMY je OHO IIYHOBAXHO CaMO YKOJIMKO je CacTaBJ/beHO Ha
je3UKY KOjH 3aBellTaJal pa3yMe, Kao U YKOJIMKO je OH y CTamy fa yuTa. Bugetu: § 7:15u §
7:16 'pabanckor 3akonnka Mahapcke u3 2013. roguse. [Ipeyserto 11. 10. 2021. http://net.
jogtar.hu//jr/gen/hjegy_doc.cgi?docid=A1300005.TV; 4. 31, cT. 1 Zakona o nasljedivanju
XpBatcke u3 2003.roaune, Narodne novine, 6p.48/03,163/03,35/05,127/13,33/15u 14/19,
Kao U 4J. 67, cT. 1 Zakona o nasljedivanju Crne Gore u3 2008. rogune, SluZzbeni list CG, 6p.
74/08 u 75/17 - odluka US.

9 Opnyka BpxoBHor cysa Makezponuje, I'x. 31/57.
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6y/Zie yTBpheHa ayTeHTUYHOCT NOTIKCA 3aBellTaola (C 063MpoM Ha To ja
Ce TeKCT 3aBelllTalka Hajuellhe caynmpaBa Ha padyyHapy, 0JJHOCHO paHHje Ha
nucahoj MainHu). Ha cBojepyyHOM NOTNUCY 3aBeLITA0Ld MHCUCTHPA Ce 3aTO
IITO Ce V ’heMy OJipakaBa CarJacHOCT 3aBelITaola ca CaApP>KHUHOM MHUCMeHa
Koje je Hajuenrhe cayMHMJIO APYToO JHIle, a He caM 3aBemTtaJsal (hepanuh,
2014: 618). 13 oBor pa3sJiora, 3aBeliTambe Hehe 6UTH MYHOBAXXHO YKOJIUKO je
3aBellTaJal] yHanpes CTaBMO OTIUC Ha IPAa3HO MUCMEHO Y Koje je Heko Tpehe
JIUIe HAKHA/AHO YHEeJI0 TeKCT 3aBeluTama (AuTuh, basmunosan, 1996: 326).

CBojepyyYHU NOTNUC 3aBelITaona 64U Tpe6ao OUTH ITO BEPOLOCTOJHUJU U, IO
NpaBUJy, HAIUCAH NYHUM HMEHOM U Npe3uMeHOM. MehyTHM, 3aBelliTake
he 6GUTH MyHOBAXKHO U aKO Ce pajU 0 6UJI0 KAKBOM APYroM MOTIUCY U3 Kora
ce Moy3/aHO MOXXe YTBPAUTH UJIeHTUTeT 3aBeliTaolna ("hepanuh, 2014: 618,
620). Y un/by npaBHe CUT'YPHOCTH, YMHU HaM ce Jia 61 noctojehy 3aKoHCKY
HOpPMY U3 KOje Ipou3Jia3d 06aBe3HOCT CBOjepyYHOr NMoTnuca ajorpadckor
3aBellTama Tpebaso JONYHUTH y IpaBLy NpenopykKe 3aBelITA0Ly A Opej
NOTIKCA CBOjEPYYHO UCIHILE U CBOje OCHOBHE UJIeHTUPUKALMOHe oaTKe.

[locaemy yCI0B NYHOBAXKHOCTHU a1orpadCKOr 3aBeliTakba jecTe NPUCYCTBO
HajMame J|Ba 3aBellTajHa cBeJoKa. IbuxoBa ysiora je BOCTpyKa — aKkTUBHA U
MacyWBHA, a OHU MMajy JI0Ka3Hy U 3alITUTHY GyHKUujy (Kpctuh, 2017: 122).
[loTnrcuBamkeM 3aBelliTaklba CBEIOLM MOTBPHYjy OKOJIHOCT /1A je 3aBelITaJjal
IIpU3HAo 3aBellTakbe 3a CBOje, Kao U Jjara je HAKOH Tora CBOjepy4Ho NOTIHCA0
npes wuMa. lbuxoBuM ydemtheM y NOCTYIKY cauyWmbaBakba ajaorpadckor
3aBelITamka 0CTBapyje ce 3alITUTHA GyHKLHUja opMe 3aBelITaba, jep OHA UMa
3a IUJb /1a TapaHTyje ay TEHTUYHOCT 3aBellTajHUX pacnoJiarawa (byphesuh,
20106: 160-161). 3aBemITajHU CBEAOLU AYHHU CY Jla CBOje OTIHCE CTABE UCITIOJ,
NOTINMCA 3aBeLITA0ld, UCTOBPEMEHO, Tj. HEIOCPELHO je/laH 3a APYTUM. 3aKOH
He yCJIOBJ/baBa MyHOBAXKHOCT aJiorpadcKor 3aBeliTamba 06aBe30M CBeJjoKa Ja
Ha3Have OBO HbHUXOBO CBOjCTBO, Beh To camo npenopyuyje.'! CtaBa cMo f1a 64,
OCMaTpaHo ca acnekTa Beher cTeneHa npaBHe CUTYPHOCTH, IPONHUCUBaE
oBakBe ob6aBe3e 6MJI0 KOopucHO. lllTaBullle, NyHOBa>*XHOCT OBOI O6GJIMKA
3aBellTamba 6UJI0 6U MOXKeJ/bHO YCIOBUTU U 06aBE30M 3aBellTajHUX CBeJOKa
Jla CBOjepyYHO UCNHUINY TOJAaTKe 0 CBOM IrpahaHCKONpaBHOM U/IEHTUTETY.

10 VY mesy LOKTpHHE je IpeJJI0KEHO CIMYHO pellleme, IpeMa KojeM TeKCT 3aKoHa Tpeba
JIOMYHUTH Ha HAYMH Ja 3aBellTasial Mopa CBOjoM PyKOM 06JIMKOBaHUM CJI0BHUMA Ha KPajy
3aBellTalkha HANMKMCATH CBOje IIYHO UMe U Ipe3rMe, Te /ia Tpe6a NHCUCTUPATH Ha YHOLIEHhY
OCHOBHHMX NOJJaTaKa ca/ip’KaHuX y JM4HOj ucnpasu (CtojanoBuh, 2011: 215).

11 Yxn. 85, ct. 2 3HC.
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[lopen ucnymwerma ONIUITHUX YCJA0Ba KOjU Cy HEONXOJHU y IOrJely CBaKor
3aBElITajHOT CBE/I0KA,'? CBeIOLM aJ10Tpad CKOT 3aBellTaba MOpajy UCIIYHUTHU
v noce6He ycsoBe. OHU MOPAjy /la 3HAajy je3UK Ha KojeM 3aBellTaJall u3jaBsbyje
Jla je 3aBeliTame mheroso.!* Hajsa, kako cBejonu noTBphyjy v oKOJHOCT f1a je
3aBellTaJjiall CBOjepyYHO NNOTIINCAO 3aBellTame IpeJ ’bMMa, OHU MOpajy MUMaTH
O4YyBaHO U YyJI0 BU/A, IPU UEMY, IpEMa CXBaTamwy JOKTPUHE, HA CTPAaHU CBel0Ka
MOpa MOCTOojaTU U 06jeKTHBHA MOTYRhHOCT Jia BU/Je CAM YMH NOTIUCHBaha
(hepanwuh, 2010: 796).

3.MucMeHo 3aBelITalbe NpeJ CBe 0L MMa Yy CYACKOj mpaKcu

3.1. Yumaree 3agewmarsa U U3jasa o NpU3HAKY 3deeuimared

Jla 61 mucMeHO 3aBelITame NpeJ cBeAoLnMMa 61U/a0 GopMasHO NYHOBAXHO,
3aBellTaJall je Ay>KaH Jla 3aBellITakbe, Koje je CAYUMHUO CAM HJIM T'a je TI0 ’her0BOM
Ka3uBamwy CAaYMHHUJIO HeKo Tpehe snie,'* Hajipe nmpoynTa a MOTOM Ipe],
3aBELITAjHUM CBeJ|0LlMMa U3jaBHU [ia je 3aBellTame IPOYUTao U a je Y ’eMy
ca/Zip>kaHa Wberosa nocJjeAmwa Bosba. HegocTaTak HEKOr oJf OBUX esleMeHaTa
3aBellTalbe YUHU peJIaTUBHO HULITaBUM.

Y cyAcKoj Ipakcu 4eCTHU Cy Cy4ajeBU Ka/Jia ce 3aBelliTabe 0ClIopaBa U3 pasJjora
LITO ra 3aBellTaJjial, HUje MPOYMTa0o UJU LITO 3aBelliTakbe HUje NPU3Hao Kao
CBOjy MOCJIe1bY BOJbY. YCJIOB IYHOBAXXHOCTHU 3aBelllTalba HUje UCITYHhEeH Kajia
je 3aBellTame 3aBelITA0Ly IPOYMTAO HEKO 0J] 3aBelITajHUX CBeJJ0Ka UJIX JIULe
KOje je TEXHUUKHU CAauMHUJIO 3aBeliTame.!® Pa3jior ToMe JieXKH y YUbeHU LU Ja
3aBellTaJal, MOpa YU TakbeM 3aBellITama 1 Ce yBEePHU /1A je ’kberoBa BO/ba BEPHO
yHeTa y NUCMEHO.

3aBelTaJjial, He caMo Aa Mopa Ja 6yze nucMmeH, Beh Mopa fa 3Ha je3uk u
MHMCMO Ha KOMe je 3aBelliTalbe CAaYubeHOo U Mopa Y KOHKPEeTHOM CJ1y4ajy OUTH
y CTamy Zia 3aBellTambe NpounTa.'® Tako, y jeAHOM ciy4ajy IrZie ce 3aBelITasal]

12 Tlpemaus.112,ct.13HC, 3aBewITajHu CBEJOL U MOPajy Aa Oy y NUCMEHU, IYHOJETHU U
MNOTINYHO IOCJ0BHO CIIOCOGHH, U3y3€eB KOJ, yCMEHOT 3aBelllTama, KaZja CBeJ0L U He MOpajy
Jla 6yly IMCMEHHU.

13 Yn.112, cT. 2 3HC.

14 TBpamwe Hac/leJHUKA Jla 3aBelliTatbe HUje IPAaBHO BaJbaHO jep ra HUje CaMOCTaJHO
CauMHMO 3aBellTajal, Beh raje cauMHUIIO IPYTO JIMLE 10 HbeTOBOM Ka3UBaby, HUCY OCHOBAHe.
[Ipecyzna Anenanuonor cyznay Kparyjesny, I'x. 304/2010 o 11. 03. 2010.

15 Ilpecypna BpxosHor cyna Cp6uje, Pe. 2413/2004 ox 20. 10. 2004.

16 AKkoje NMCMeHO 3aBelITale pe/ CBeA01MMa HallMCAaHO JIJATUHUYHUM IMCMOM Ha KojeM
3aBellTaJal] HUje 3HAO Jja MULIe U YUTa, yCJae[ Yera HUje 610 y cTaly Jla ra Ipo4yrTa, 6e3
063Mpa LITO je 3aBellITalkbe HAallMCAaHO Ha MaTepmeM (CPIICKOM) je3UKY, TAKBO 3aBellITame
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Mabapcke HallMOHAJIHOCTU YIIO3HAO ca Ca/ip>KMHOM 3aBelliTalka TaKo IITO
MY je 3aBellTajHU CBeJ0K IPOYMTAO 3aBellTamke HAallMCaHO Ha hupuauny,
npeBoJiehy ra Ha MahapcKU je3UK, M HAKOH Tora ra npu3Hao U NOTIHCAo, CyJ je
NpecyAuo /1a 3aBellTakb e HYje IyHOBAXKHO jep ra 3aBellTasal Hije mpo4ruTao.!’
Y apyroMm mpenameTy, Takobe je 3aBemTaony Mabapcke HallMOHAJIHOCTHU
3aBellTabe CAYMbeHOo NUPUIMYHUM NUCMOM Ha KOjeM OH HMje 3Hao Ja YuTa
v nuie. CeJCTBEHO TOMe, 3aBellTakbe je Harjlac IPO4YMTa0 3aBeLITajHU CBEJI0K,
HaKOH 4era je 3aBellTaJiall caMo NOrJIe1a0 3aBellTakbe U 6e3 peyu ra noTnucao.
Cyn je 1 'y OBOM CJly4ajy Halllao Ja HUCY UCIYHEHU YCJI0BU 32 GOpMasHy
NYyHOBa)XHOCT 3aBellTama.l® Y KOHKpeTHOM cJy4ajy y 06pasioxkKerny npecy/e
HaBe/leHO je Jla 3aBelllTaJjial, Mopa [a U3BPLIM YeTUPU NOBe3aHe pajibe N0
caenehem pefociiesly: Mopa a Hallylle 3aBelTakbe UJIM I'a U3JJUKTHPA HEKOM
JpyroM, Moparanpo4MTaTH y IPUCYCTBY CBeJl0Ka, IpU3HATH Ir'a IipeJ| ’hbuMa 3a
CBOje U3PUYMTO UJIU KOHKJYJEeHTHUM paJiihba U Mopa ce y IPUCYCTBY CBeJ0Ka
CBOjepy4HO nornucatu. He gesmMo cTtaB oBOr cyZa Za 3aBellTaJal, Mopa JAa
NpoYUTa NIpeJ 3aBeLITajHUM CBe/I0OLMMa 3aBellTame, Beh je jeJMHO BaXKHO Ja
npeJ HUMa M3jaBU [a je 3aBellTamke IPOYMTAO. YIIPaBo je Y jeJHOM APYyroM
caydajy Anenanuonu cyz y KparyjeBiy 3ay3eo cTaB Jja 3aBellTajal, He Mopa
HarJiac /ja Npo4yuTa 3aBellTame MpeJ CBeJoLMa U YII03Ha UX Ca HbeTOBOM
caap:xkuHoM. MehyTuM, OB/l je Cy/1 HAIIAOo /1A je 3aBellTamke MyHOBAaXKHO HAKO
3aBellTaJsal] yoNllTe HUje MPOUYUTAO 3aBellTakbe, Beh je 3aTpakuo faranpes
CBeJI0L[MMa IPOYUTA JIMIle KOjeM je OH JUKTHUPAO 3aBelITakbe, HAKOH Yeraraje
npusHao ¥ nornucao. Cyz je, HauMe, cMaTpao Jja je 0BUM pajlbaMa IOCTUTHYT
[[1J/b KOjU Ce 3aKOHOM Tpaku.!® Mulil/bera CMo /1a je OBAKBA 0/IJIyKa MOrpeliHa
Y Jiaje cys Mopao Aa 360r ¢opMasHUX HeJoCTaTakKa OBO 3aBellITakhe MNOHULITH.
BuTtHo apyrauujy cutyanujy cpeheMo y ipyrom ciaydajy rje je 3aBelutaJal
npeJ cBeJOMMa U3JMKTHPAO CBOjy N0CJe by BOJbY, OJHEO 3aBelITame Ja ca
UM YII03HA CBOjy CYyNpyry, a HakoH 10-15 faHaray npucycTBY UCTUX CBeJJ0Ka
MOTIIMCAO0, UAKO je TOM IIPUJIMKOM 3aBellTalke Harjac NPpo4YMTao 3aBelITajHu
CBeJIOK, a He caM 3aBemlTaJan.?’ YTucak je fa je oJJiyka cyja Jia HemMa MecTa

He Mpou3BOAU npaBHoO AejcTBo ([Ipecyna AnenaunuoHor cyna y beorpagy, I'x. 4790/2010
0z, 30. 06.2010.). Y KOHKpPETHOM CJ1y4ajy, 3aBeLITajHU CBEJJOLX HUCY IOTBPAUJIU HU J1a je
3aBellTaJjal pej bUMa M3jaBHO [a je NPOYMTAO 3aBelliTaklbe, TAKO /ia je TO A0JaTHH pasJior
HeroBe HeMyHOBaXXHOCTH.

17 Ilpecypa AnesnanuoHor cyaa y Hosom Capgy, I'x. 60/2011 og 25. 08. 2011. Cyz je y
06pa3sJioKerby HaBeo Jja 6e3 063upa LITO je 3aBellTaal AeJJUMUYHO pa3yMeo CPIICKU je3UK,
OKOJIHOCT Jla HMje 3HA0 /la YMTa U NHIIE Ha CPIICKOM je3UKY U NUPUJIMYKOM NUCMY, Ko U ia
HHUje IPOYMTAO 3aBelITakbe, YUHH 0Baj 10CA0 NPABHO HEBa/baHUM.

18 Ilpecyna AnenanuoHor cynay Hosom Cany, k. 840/2012 oz 03. 04.2012.
19 Ilpecyna Anenanuonor cynay Kparyjesny, ['x. 3227/2011 og 13. 06. 2012.
20 Ilpecyna Anenauuosor cyaay Humy, I'x. 2948/2018 o 10. 05. 2018.
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MOHMUIITAjy OBAKBOT 3aBellITaha UCIIPaBHA, 6y1yhH /1a je HECYMIbHBO YTBphEHO
Jla je 3aBelITasal] TO 3aBeLITAkbe NPOUYNTAO NPUIUKOM YIIO3HABAKA CYIpyTe
Ca ’eroBOM Ca/JIpKUHOM, TAKO J1a OKOJIHOCT /1A je TpeJi CBe[011MMa 3aBellITahe
MPOYHUTAO jeflaH O] lbUX UCTO He YUHHU HEBA/bAaHUM.

3anmyHoBaXKHOCT ajiorpadCcKor 3aBelliTalkba HUje 0/ 3Havaja HU YMHbeHU1A /1A je
3aBellTambe NpeJ CBe0lMMa Hajlipe NPOoYUTaJIOo JIUIE KOoje Ia je 110 Ka3uBamwy
3aBelITaola CAYMHHUIIO, a IOTOM U 3aBeluTasal (6e3 063upa fa Jiv je TO y4UHUO
HarJiac uJu ,y ce6u“), jep je jeJMHO pesieBaHTHO /ia je 3aBellTakhe IPOYUTAHO
0/} CTpaHe 3aBelITaona.?! Ako je 3aBewLITasal CJel UK C1a60BU, 2 TPUIUKOM
cacTaBJ/bakba OBOT 06JIMKA 3aBellTakbha HeMa pU ce6u Haouyape, Te He MOXe
Jla Mpo4KrTa 3aBelITame, OHO Hehe 6UTH NyHOBaXKHO 6e3 0631Mpa Ha TO LITO je
3aBellTaJjal MUCMeH U ILITO Ce UCIO/ 3aBEllITakha MNOTIUCA0.%

HakoH 1mTO 3aBeliTamke NPOYMTA, 3aBelITajlal] MOpa NpeJ HajMame JABa
MCTOBPEMEHO NPUCYTHA CBEJIOKA /J|a /14 U3jaBy [ia je 3aBelllTame MPOYUTAO
Y /la ra npu3Haje 3a cBoje. AKO TO NPONYCTH Jia YYUHH, 3aBeliTale he GUTH
PYLI/bMBO jep OBaKaB HeZlocTaTak popMe He NpyrKa JAOBOJbHO rapaHIiyja 3a
o6e36ehere ayTEHTUYHOCTH NOCJ/Ie/|b€e BOJbe 3aBellTaona.” HaBeieHo BaxH
My CJIy4ajy Ka/ia je 3aBellITaslal U3/AMKTHPAO0 3aBelITame NpeJ CBelonMa 1
IIOTOM I'a caMo MOTIIMCA0, U3jaBJbyjyhiu 1a xKeJIu a My jeAiaH 0J] CBeJj0Ka 4yBa
nanup M MMame 3a CJIy4aj Zja My ce HeITo Joroau.>*

[IpusHame 3aBelITawka NpeACcTaB/ba M3jaBy 3aBellTaola /a je y CAaYUHeHOM
MMCMEeHy cajZip»KaHa HeroBa IocJje/[ba U3jaBa BOJbE, KOjy OH Jaje Mpep,
HCTOBpPEMEHO IPHUCY THUM 3aBellTajHUM cBeZioliuMa. OHO MOXe GUTH YUUHEeHO
Ha U3pUYUT Uad npehyTan HauuH. U3pUYKTO NpU3HaIbe Ce peasn3yje nyTeM
M3rOBOPEHUX peyuu, Kao UITO CY: ,,0BO je Moja nocJe/iiha Bosba“, ,0B0 CaM UMao
Jla Ka)kxeM", ,TO Ipe/icTaB/ba MOj TeCTaMeHT", ,6alll TAKO caM XTe0"“?® ¥ CJAUYHO.
[IpeMa cTaBOBUMa Cy/CKe TIpaKce, 0Baj BUJ NpHM3Haha MOXKe OUTH YUUHbEH U
nyTeM kpahux Bep6asiHMX M3pasa 3aBellTaona: .y peay”,,Toje To ,Toje 106po*,
YKOJIMKO Ce ’bMMa U3pakaBa HECYMIbMBO 3Hakb e M BOJba 3aBellTaola Ja pej
3aBeLITAajHUM CBeJi0LlMMa MOTIUCYje CBOje NIPOYUTAHO MMCMEHO 3aBellTakkbe,
OZJHOCHO Ka/ia je U3BaH CBaKe CyMibe Jja 3aBelllTalall 3Ha CaZp>KMHY IMCMeHa
Koje motnucyje.?® IllpehyTHO npu3Hare 3aBeliTarba MOCTOjM OHZA Kaza

21 Ilpecyna AnenanuoHor cyaay Humy, I'x. 3375/2018 oz 06. 11. 2018.
22 Ilpecypa AnesanuoHor cyfay beorpaay, I'x. 142/2018 ox 24. 07. 2018.
23 Ilpecypa Oxpy»xHor cyzaay Yauky, ['x. 1253/2006 oz 18. 10. 2006.

24 Tlpecyzna BpxoBHor cyzna Cp6uje, Pes. 2213/2008 oz 03. 09.2008.

25 Tlpecyna BpxosHor cyzna Cp6uje, PeB. 2332/2001 ox 11. 04. 2002.

26 Ilpecyna BpxoBHor kacanuosor cyga Cpouje, Pe.3943/2018 oz 02. 08. 2018; Pemerse
BpxoBHor kacanuoHor cyzaa Cp6uje, Pe. 753/2019 ox 27. 05. 2020.
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3aBellTaJall y NIPUCYCTBY CBeJ0Ka HarJac MpoYKUTa 3aBelliTakmhe, HAKOH Yera
ra nornuite (byphesuh, 2010a: 135; PucTos, 2018: 273).

3a Ba/baHOCT 3aBeLITala JOBOJbHO je CaMo Jja 3aBellTaslal 1peJ 3aBeliTajHUM
CBeJI0I[MMa U3jaBH /1a je 3aBellTakbe NIPOYMTao, IpyU YeMY HUje OJf 3Ha4aja LITO
Ta pa/iihba 3aBellTaolia HYje KOHCTaTOBaHa y CaMOM 3aBellTawy, 6yayhu ga To
3aKOHOZaBal| He 3aXTeBa. TakaB cTaB je 3ay3eo0 U AnlesiallioHU cyA y beorpany
y /iBa cJy4aja, MperHavyaBajyhu npBocTeneHe o/JIyKe KOjuMa Cy 3aBelliTakba
MOHMIITEHA jep Y TEKCTY 3aBelliTakba HUje HaBeJ|eHO /1A je 3aBellTaJlal, U3jaBuo
Jla je 3aBelITabe NPOYUTao.?’

M3mehy unmeHuIle cacTaB/bakba 3aBelliTalba U YUbEHUIE Hber0OBOT IPHU3Haha
Y IOTIUCUBakha He Mopa /a NOCTOjH HENOCPeJHU BpeMeHCKH KOHTUHYUTET. To,
3ampaBo 3HAuH /la 3aBellTaJiall je/[HOT JJaHa MOKe /]a CAauMHU 3aBellTame (Y3
NPUCYCTBO UM 6e3 MPUCYCTBa CBEJ0KA), a /ja r'a HEKOT JIpyTror JjaHa Mpu3Ha
3a CBOje W MOTIHIIE Ipe/i 3aBelITajHUM CBeoMa. 8

3.2. lomnucusare 3a8ewimarsa 00 cmpaHe 3agewrmaoya

HakoH mTO 3aBemiTame NpoynTa U NIPU3HA 3a CBOje, 3aBelliTajlall je Ay>KaH
Jla ce mpeJi MPUCY THUM CBeZI0IIMMa CBOjepyYHO NMOTIHUIIIE, IITO je conditio sine
qua nhon dopmMaJiHe MPABOBa/baHOCTH asorpadckor 3aBemTama. [lornuc Mopa
CTajaTH Ha Kpajy 3aBellTakba, UCTIOJ, LIeJIOKYTHOT TEKCTA jep ce TUMe OTBphyje
Jla TEKCT KOjU je U3HaJ NOTIIMCA IpeJicTaB/ba N0CJAeLHbYy BO/bY 3aBelITaoLa,
yuMe ce ClpevyaBajy KacHHUja JONUCUBakba 3aBelITajHUX ofpefada U gpyre
3JI0ynoTpebe, U yjeZJHO yMatbyje MPoCTOop 3a ciopoBe. MaKo To HUje eKCIJIUIUTE
y 3aKOHY IPOIMCAHO, CMaTpa ce [ja ce IOTIHC MOXe CacTOjaTHU U3 IYHOT MMeHa
Y Ipe3MMeHa 3aBellTaola, UJM caMO UMeHa, CaMO IIpe3rMeHa, IPBOr CJI0Ba
npe3uMeHa U UMEHOM, [IPBOT CJI0OBA UMEHA U Ipe3uMeHa, ckpaheHor nmoTmnuca
KOjUM ce 3aBellTaJal, CJ1y>KHUO y peJOBHOM IPaBHOM IPOMETY, UMeHa KOjUM ce
CJIY>KHO Y 0GUYHOM KUBOTY, YaK U MCEYJAOHMMA U HaJJUMKa [0/ KOjUM je 610
no3Hat Tpehum smunuma.?

YKoJIMKO 3aBellTaJjal, HUje Ha 3aBelliTalky CTaBHO CBOj moTnuc Beh oTHcak
npcra (Hajuemrhe Ka)KUIpCTa IeCHE PyKe), HEOUTHO /ia JIU je TO YUUHHO jep je
HeIMCMEeH, UJIY je uMao nopeMehaj koopiMHalHje TOKpeTa, NOBPe/y PyKe UJin
HEIITO CJUYHO, 3aBelliTalbe Hehe 6UTH MpaBHO Ba/baHo.>* McTo BaXku U Kaja

27 Ilpecyna Anenauuonor cynay Beorpaay, I'k. 12190/2010(2) oz 15. 09. 2010; Pewemwe
AnenauuoHor cynay beorpany, I'x. 422/2018 o 14. 03. 2018.

28 Ilpecyna Anenanuosor cyzay Humy, k. 2948/2018 o 10. 05. 2018.
29 Ilpecypna AnesnanuoHor cygay beorpaay, k. 6718/10 og 03. 06. 2010.

30 Ipecyna OkpyxHor cynay Yauky, [k. 73/04 ox 22. 01. 2004; [Ipecyna AnesaniuoHOT
cynay HoBowm Cany, I'x. 5367/2017 o 22. 02. 2017.
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je 3aBellTaJsal y3 OTUCAK IPCTA HAa 3aBEIITaY CTABUO CBOj GaKCUMUJI, KOjUM
ce CJIy»KHO0 Y IpaBHOM npoMeTy 360r ciaaboBugocTu.?! [loTnuc 3aBemtaona,
JlaKJie, He MOKe J1a Oy/ie HaZloMellTeH Ha 6UJI0 KOjU APYTH HAYHH.

3aBemiTaJsal, ce Mopa IIOTIUCATH NpeJ, 6apeM JiBa HCTOBPEMEHO NMPUCYTHA
CBeJI0Ka KOjH 3a TO UCIyHhaBajy 3aKoHCKe ycsoBe.*? Ogny4uyjyhu no peBusuju
NPOTHUB JIpyrocTeNneHe o4JyKe y C/1y4ajy KaZja ce 3aBellTaJjlall paHUje NOTIMCA0
Ha 3aBellTakby, 1a [peJ CBeJJ0Ke U3HeO NOTIMCAaHO 3aBellTakbe, Koje je pef,
BbMMa IPU3HAO0 3a CBOje, BpxoBHU Ccy/ je Hallao Ja TAKBO 3aBellTame HUje
IpaBHO Ba/baHO.** Y ApyroM c/1yuajy, rjie ce 3aBeliTaaal MOTHUCAO peJ jeJHUM
CBeJIOKOM, a Ka/ia je 0L HHje JI01Ia0 APYTHY CBeIOK y IPUCYCTBY 060julie U3jaBUO
Jla ce Ha 3aBelITakby NOTNHMCA0, AnlelalMOHU cyA y Huily je npernHa4yuo ofayKy
OcnHoBHoOT cyza y JlecKOBLY KOju je cMaTpao /ja je 3aBelliTalbe CAYUbeHO y
CKJIaJly ca 3aKOHOM, U UCTO IIOHUIITHO.3*

3.3. [Ipucycmeo u ys10z2a 3a8ewumajHux ceedoka

dyHKIMja 3aBellTajHUX CBeJJOKa KO/ a10rpadcKOr 3aBellTama je ja IOCBej0ue
ayTEeHTUYHOCT M3jaBe 3aBellTaolia /ja je IpoYUTao TEKCT paHuje CAaYUHeHor
3aBelITama Koje UM II0Ka3yje U /ia je TO kberosa Nocjaeilha Bo/ba, Kao U Aa ce
Ha 3aBellTaky NpeJ ’bUMa CBOjepy4YHO MOTIMCAO,?® IITO rapaHTyjy CBOjUM
MOTNHCUMA Ha Kpajy 3aBellTakba, UCIIOJ NOTIIM A 3aBellTaona. thuxosa ysora
HUje y TOMe Jja IOTBP/Je /a je 3aBellTajal Ipe/ lbbUMa IpOYUTAO0 3aBelITame,
jep oH TakBy 06aBe3y HEMa, HUTHU MOPajy Jia 3Hajy KaKo je pacrnopesuo CBOjy
3aocTaBUITUHY.*® MehyTHM, 0HH MODajy /1a 3Hajy 0 KOjeM IpaBHOM MTOCJIY je pey,
MoOpajy Aia 6y1y CBECHH /1a CBOj MOTIUC CTaBJ/bajy HAa 3aBeLITaby. AKO TOra HUCY
CBeCHH, 3aBelliTake he 6UTH PYLULJbUBO.?’

31 Ipecyna Anenanuosor cynay beorpany, k. 142/2018 ox 24. 07. 2018. UgenTH4an
ctaB u3HeT je y JokTpuHU (BypheBuh, 2010a: 136; hepanuh, 2014: 618-619).

32 Ilpecyna BpxoBHor kacanuoHor cyaa, Pes. 2382/2016 ox 13. 12. 2017.
33 Ilpecyna BpxoBHor cyga Cp6uje, PeB. 3085/2005 o 22. 02. 2006.

34 Ilpecypa AnesanuoHor cyzpay Humy, 29I, 1194/2016 ofn 24. 05. 2016. kojoM je
npevHavyeHa npecyza OcHoBHor cygay JleckoBny 35I1. 1896/12 ox 27. 01. 2016.

35 ¥V Tom cmucay: I[lpecyna BpxoBHor cyna Cp6uje, Pe. 4910/02; [Ipecyna AnesnanuoHor
cynay Beorpapny, I'x. 15184/2010, og 20. 04. 2011.

36 Tako je pesoHoBao u Anesanuonu cyz y Kparyjesny (npecyzga k. 3227/2011 o 13.
06.2012) ognyuyjyhu mo »xan6u npotus npecyzae OcHoBHOT cyza y KparyjeBny - Cyncka
jenuaunay Pauwu (I1.5919/2011 oz 17. 10. 2011) Koju je cMaTpao /ia 3aBellITalbe HUje Ba/baHO
M3 pasJiora LITO ra 3aBellTaJal] HUje TPOYNTAO HArJac pes CBeJI0NMMa Te /Jja je ’bbUX0Ba
yJora ia Ty YMHeHHUIY TOTBp/ie.

37 Tako, kaja ceiekap y 60JIHUIM NOTIIMCAO HA 3aBelITalkby MUcaehu 1a oTNHCYje u3jaBy
Jla je 3aBelITaJal cnocobaH 3a pacyhuBame, a cepBrUpKa, Kao ApyTrH CBeJJ0K, CTaBUJIA CBOj
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Ja su he 3aBewrTasal cBeJolUMa NPOYUMTATH CaJp>KUHY 3aBeliTama y
HEer0BOj je JUCN03ULUjU. Y T0jeIUHUM CJy4ajeBUMa TO MOKe Jia 6y/ie KOPUCHO,
Hapo4yUTO aKo je 3aBelllTame JOlHHUje 6e3 BoJ/be 3aBellITaolla YHUIITEHO,
CaKpUBEHO UJIM U3ryb6JbeHO, Y KOjeM CJydajy cBeZoLM Mory nomohu ga ce
M3BpIIH PEKOHCTPYKIHja 3aBellTakba CXo4HO 4. 171 3akoHa o HaciehuBamwy.3®

HemocpesHo HAaKOH ITO ce 3aBelITaal NOTIHIIE, 3aKOHOAaBall 3axXTeBa /a
Ce Ha 3aBellTalby UCTOBPEMEHO, Tj. jelaH 3a APYTUM, IOTIHUILY U CBEJOLH.
HasHaueme mUX0Be yJI0re HUje 06JIMraTOPHO, a/ld ce y 3aKOHY HaBOJ 1 /i je TO
N0KeJbHO. BpeMeHCKU M IPOCTOPHU KOHTUHYUTET Mopa /ia 6y/ie MCIIOIITOBAH,
IITO 3HAaUM Jia je pelocie]; IOTNIMCHBaka 3aBelliTalkha jaCHO NPoNucaH (Hajope
3aBellTaJiall, 3aTUM CBeJOLM) U Ja CBa OBa JIML,A MOpajy Aa OyAy IpUCYyTHa
HCTOBPEMEHO NPUJIMKOM CTaB/bama NoTnrca.*® CTora, ako ce Ha 3aBeIITAY
HajlIpe NOTIMCAO jeJaH 3aBELITAjHU CBEI0K, [1a je 3aBeLITaIall I0TOM 3aBellTabhe
0JlHeO Ha NoTnuc Apyrom,*’ oAHOCHO Kaja je APYyry CBeJJOK KaCHHje JOLIao y
eroB CTaH U NOTIHCA0 Ce Ha NHUCMeHY,* yCJIOBU 3a Ba/baHOCT 3aBellTamba
HUCYy UcnyweHU. Takobe, ako ce Ha 3aBellITamwy NOTIHCAO CaMO jeJlaH CBeJlOK,
a IpyTH4 je TO MPOIYCTHO [a YYUHU - 3aBelITabe Hehe 6UTH NyHOBaXKHO.*?
[IpeMa cTaHOBUIITY 3ay3€TOM y CY[,CKOj IPAKCH, ¥ YJIO3H 3aBELITAjHOT CBEI0Ka
Mo3Ke ce HahH JiMlle Koje je 110 Ka3MBamwy 3aBellTaola CAYMHUJIO 3aBellTambe,
Hajyeurhe a/iBOKaT, jep 3a TO He IOCTOjU 3aKOHCKA cMeTHa.*

4. YMecToO 3aK/by4Ka - 0 IPAaBHUM NOCJIeAUIIaMa
HenoluToBamwa ¢opme M yc0oBa ogpeheHnx 3aKOHOM 3a
NMYHOBA>XHOCT MUCMEHOT 3aBelITamha NpeJ cBeJonuMa

HepocTanu y GopMu 1 HeUCIIyIbelbe 3aKOHOM JlepUHUCAHUX YCI0Ba, y3 MaHe
BOJb€ M HECIIOCOBHOCT 3a pacyhrBarbe 3aBelITa0la y TPEHYTKY cauMbaBamba

MOTHHC He 3HAjyhu cymITHHY OHOra mTa NOTIHCYje, TAKBO 3aBellTambe CyZ je oriacruo
HeBaxxehum. [Ipecyzna BpxosHor cyna Cp6uje, Pes. 2413/2004 ox 20. 10. 2004.

38 Ilpecyna AnesnanuoHor cyfay beorpaay, I'x. 7103/2012 o 13. 03. 2013.

39 TakaB cTaB HM3HEO je U HAjBUIIM AoMahu cy y rope HaBeAeHOM cay4ajy PeB.3085/2005,
KOHCTaTyjyhu Aa je 3akoHoAaBal, Kpo3 JiBa cTaBa 4yiaHa 85 3HC geduHucao pepocien
NOTNHCHBakha 3aBelliTakha U /ia je HeIPpUXBaT/bUBO PEBU3UjCKO HaBoheme Ja je pefocie],
NOTNHCHBaka 3aBelliTalkba HehopMaIHO oApeheH.

40 IIpecyna OxkpyxHor cynay Yauky, k. 1747/2006 o1 20.12. 2006; [Ipecyna AnesianiuoHor
cypay Humy, 29Ik. 1194/2016 oz 24. 05. 2016, noTBpheHa npecyioM BpxoBHOT KacalUOHOT
cyna, Pes. 2382/2016 oz 13. 12. 2017.

41 IIpecyna BpxoBHor cyzna Cp6uje, PeB. 964/2006 o 24. 05.2006.
42 Tlpecyna Bpxosnor cyzna Cp6uje, PeB. 1255/2005 oz 27.12. 2005.
43 TIlpecyna AnenanuoHnor cygay Humy, I'x. 3398/2017 op 19. 10. 2017.
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3aBellTama, CAaHKIMOHUCAHU Cy pyll/bHBOWINY OBOr mpaBHOr mocJja.**
3akoHO/aBall je CMaTpao Jja ce 0BAaKBUM HeloCTal[MMa oBpehyjy nojefuHavHHy,
a He ONIUTH WHTepecHu. Pyl/buBa 3aBeliTakba NPoOM3BO/Jie IPAaBHO /€jCTBO,
aJIM Ce Ha 3aXTeB JIMIA KOja 3a TO MMajy paBHU MUHTepeC MOT'Yy NOHUIITUTH
y OKBUPY 3aKOHOM JlepUHUCAHUX POKOBA.* Y CyIpOTHOM, [{0J1a3H /10 tbUX0BE
KOHBaJIJanuje.

O pasJsio3uMa 3a pyL/bUBOCT CyZ, He BOAU padyHa IO CJAy>O6€eHOj JYKHOCTH,
Beh ofs1ydyje camo no Ty»x6u oBjamheHor sinia. Ty»6a je KOHCTUTYTUBHA,
NpaBONPENHAYABHA, jep Ce hOMe TPa)KU MOHHUILITAj 3aBelITakba U HEeroBo
yKJlambake U3 IpaBHOT )KHUBOTa. CTora je v npecyja KOHCTUTYTHUBHA. Y IPaKCH,
MebhyTuUM, BeoMa Cy YeCTH CJayvajeBU IZie Cy CyZ0BU YCBajaiu JleKJapaTUBHE
Ty>6eHe 3aXTeBe Y KOjuMa Ce TPakuJio yTBphruBame HUIITABOCTH 3aBelITakba
360r noBpee 06J1MKa UJIH yCJI0BA 32 Ba/baHOCT 3aBeLITamba.

Pas3snyuTH Ccy cay4ajeBU Kaja Cy aneJlallHOHU U BpXOBHU KacallMOHH CY/
noTBphUBaJIM HUXKECTelleHe IpecyZe Kojuma je 360r moBpeje O06JIMKA
yTBphUBaHA HUIITABOCT 3aBellTama. Y HEKHUM CjydajeBUMa CYAOBU CYy
HaJIa3uJIM [a je peBU3UjoM TAa4HO YKa3aHO [ja je 3aBelliTalbe PYyLIJ/bHUBO, ald
Jla ,3ay3emo npasHo cmaHosuwme dpyzocmeneHoz cyda us nobujaHe npecyde o
(ymepheHoj) HUWmMasocmu hpedmMemHoez 3agewimarsd, Kao 0a je pey o pa3/zo03uma
ma38. anco/lymHue HUWMAsoCmMu, UdKoO je cX0OHO YUMUpaHoj 3aKOHCKOj 00pedbu
3anpaso pev o0 pas/ao3uma u3 doMeHa ms3e. pesamueHe HUWMAsocmu, Hemd
MamepujaHo-npasHe KOHCEK8EHYe Ha HeNnocmojaree He20802 npasHoz dejcmea
U NPAsHU 3aK/by4akK o He2080j Huwmasocmu. Cmoea je 6e3 ymuyaja Ha dpyeauujy
0041yKy y 080j npasHoj cmeapu pesusujcku Hagod myxiceHe 0 No2pewHoj npuMeHu
MamepujaaHoz npasa“.*® CIMYHY OJI/IYKY JIOHEO je U BpXOBHU KacallMOHHU CYJ,
Ka/la HYje IPUXBATHO MPABHO CTAHOBHUIITE JPYTOCTENEHOT CY/a O PYIL/bUBOCTU
anorpadckor 3aBeliTama 360r GopMasHUX IPONYCTA, KOjU je 040H0 3aXTeB 3a
yTBphrBame HULITABOCTH 3aBellTakha, jep ,NPasHe nocieduye kod HUWmMasoz u
pyuL/bUBO2 3a8eWMara cy ucme, nd ce cmoaa cmampa da 3ageuwimarse Huje Hukada
6u/10 cavurbeHo, jep 3axmees 3a ymsepherse HUWMasocmu cadpxcu y cebu u 3axmes
3a pyw./sbugocm 3agewmara“.*’ iMa y npakcu U KpeaTUBHUX pelliewa: , Haume,
CYNpoOMmMHO Ha16eHUM HA8o0uMa, NpasuaHo je npgocmeneHu cyd 3ak/by4uo da
yurbeHuya wmo cada nokojHu BB 3asewmarse Huje npouumao je passaoe da ce
ymepou HUWmMagocm npedMemHo2 3a8eumarea 00HOCHO da ce UCMo Kao pyul/sugo

44 Yin. 164, cT. 1y 168 3HC.

45 Y. 165u 170 3HC.

46 Ilpecyna BpxoBHor cyga Cp6uje, PeB. 964/2006 ox 24. 05. 2006.

47 Ilpecyna BpxoBHor kacanuoHor cyaa, Pes. 1827/2010 og 18. 01. 2011.
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noHuwmu“.*® Y Behunu caydajeBa, MehyTHUM, CYyZI0BH KOjU CYy OJJIyYUBAJH Y
JpyroM u TpeheM cTeneHy Ha/1a3uJI1 Cy Jja Cy HUXKEeCTeNeH! CYZ0BH TPaBUIHO
NpUMEHUJIU MaTepyjaJHO IPaBO U yTBPAUJIU HUIITABOCT 3aBellTakkha, UITO je
HejonycTHBa rpenika.*® CyZoBU Cy Ay>KHU Jla IPUMetbyjy NPOIHKCE, a He Jla UX
Kpeupajy.

HasiazauMo, cBakako, U CBeT/ie NMpuUMepe A06pe Mpakce, rje Cy CYyLOBHU
npeobpakajHOM MpecyLoM MOHUUITABAJMU 3aBellTamwe ycsaes GopMaaHUX
Hejoctataka.’® HapouuTo je Anenanuonu cys y Hosom Cany y 06passioxery
je/lHe mpecy/ie Ha NpaBu HAaYUH 06jaCHUO 3allTO je 046M0 Ty>KOEHHU 3aXTEB
3a yTBphUBaWe HULITABOCTH 3aBelliTamwa: ,Kako pyususa 3agewmarsa HuUcy
HUwmasa no camom 3akoHy (ex lege), cyd Huje osaauhen da ce no cayxcbeHoj
dyJscHocmu ynywma y re208y 8a/baHocm, aau he, Ha 3axmesg ossauwheHoz
AUYa, yKOAUKO 3axmes yceoju, doHemu 00yKy KOHCmumymusHoz kapakmepa.
To 3Hauu da je myxc6a Koja Mopa npemxodumu makeoj 001yyu npeobpaxicajHa-
KOHCMumymueHa, u cadpicu 3axmes 3a npomeHy. Cxo0Ho mome kada myxcbeHu
3axmee He cadpicu 3axmee 3a npomeHy (hpeobpadicaj), seh dekaapayujy, Hu cydcka
00/1yKa doHema 0 makeoM 3axmeay Hema KOHCImumymueaH kapakmep*.>!

[Ipakcy cymoBa Ja ycBajajy TyK6eHe 3axTeBe 3a yTBphUBarbe HUIITABOCTH
3aBellTama 360r HeJocTataka y GOpMH CMaTpaMoO BeoMa IOrpPellHOM U
3abpumaBajyhoM, jep cy 3aKOHOM jaCHO pelU3uPaHU pa3J/io3U 3a HUIITABOCT
Y pyLI/bUBOCT 3aBellTatba. [lorpenHo ynpas/beH TyK6eHH 3aXTeB Mopa Za
Oy/ie CAaHKIIMOHHCAH HeroBUM 0/I0MjatbeM, OCUM y CJy4ajy Kaja je 3aXTeB
HM3MekbeH y IpaBIy Ja ce uaMmehy yTBphruBarmba HUIITABOCTH TPaXkH IOHUIITA]
3aBellTama.>
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SOME DISPUTABLE ISSUES CONCERNING THE VALIDITY OF
TESTAMENTUM ALLOGRAPHUM IN SERBIAN JUDICIAL PRACTICE

Summary

Testamentum allographum (an allographic will) is a written will signed by the testa-
tor and attested by two witnesses. It is one of the most common forms of written wills
in Serbian legal practice. In order to ensure the validity of this will, the legislator
prescribes strict formal conditions which have to be fulfilled. In practice, lawsuits
for annulment of this will often refer to some contested formal deficiencies. In this
paper, the authors first elaborate on the legal conditions for the validity of this will,
and then analyze numerous court decisions made in the proceedings for annulment
of this form of will. The authors examine in detail the positions in judicial practice
on the fulfillment or non-fulfillment of the legal conditions for the validity of this
written will, with reference to each element of its form. The authors emphasize the
inconsistency of court practice in certain cases and discuss how the courts should
have acted in specific cases. The critical analysis focuses on the court decisions in
which the courts have declared the nullity of a will due to formal deficiencies, even
though these shortcomings make the will voidable.

Keywords: testate succession, testamentum allographum, annulment of will, form,
case law.

97






. MNPEIMIEAHU HAYYHHU PALL
Ap Heana Kpcmuh Mucmpuyesosuh, 10.5937/zrpfn1-35140

BawupedHu npodbecop,
KpumuHnaaucmuuko noauyujcku yHueepsumem, beozpad
/p Jeaena Padosuh Cmojanosuh,”
BanpedHu npogpecop,
Kpumunaaucmuuko noauyujcku yHugepsumem, beozpad
UDK: 343.7
311.3(497.1)
Pad npumseen: 29.11.2021.
Pao npuxeahen: 22.02.2022.

CTATUCTHKA HMOBHUHCKOI' KPUMHHAJIA
Y KPA/JbEBHUHH ]YTOC/IABHJH

Ancmpaxkm: Y pady ¢y aHaAu3upaHu cmamucmu4ku nodayu 0 UMOBUHCKOM
kpumuHaay y KpasmesuHu Jyeocaasuju y nepuody od 1924. do 1939.
200uHe. YKa3aHo je Ha HaYUH NpuKkyn/sara U 06jas/busarsa nodamaka
0 KpuMuHa1y od cmpaHe Onwme dpicasHe cmamucmuke KpaseguHe
Jyeocaasuje, kao u Ha opeaHusayujy cydosa y KpasmesuHu Jyzocaasuju.
O6jawrseHa je pasaukay HQUUHY NPUKA3UBArA N00AMaka o KpuMuHaay y
cmamucmuvkKuM 200UWHKAYUMa y 00HOCY HA 3aKOHCKY Kamezaopusayujy
Kpusu4Hux desa. Y pady cy npukasaHu nodayu O NyHO/AemHuUM U
MAAOAEMHUM AUYUMA OCYHEHUM 004yKAMA OKPYHCHUX U NPEOCMENEHUX
u cpeckux (komapckux) cydosa od 1922. do 1939. eodune. ¥ cmpykmypu
YKYNHO2 KpUMUHAA NPeo8.1adasand cy KpusuvHa de1a npomue UMOBUHE,
ay cmpykmypu UMOBUHCKUX KpUBUYHUX de.sia hpeossadasaJie cy kpaha
(nodayu okpyxcHux u npgocmeneHux cydosa) u kpaha u ymaja u3 Hego.be
JCUBOMHUX HAMUPHUYA U hpedMema HcusomHe nompebe (nodayu cpeckux,
mj. komapckux cydoea). Takea cmpykmypa KpuMuHaa ykasyje Ha mo
da cy y3poyu uMOBUHCKO2 KPUMUHAIA npe c8e2a y MeuKom eKOHOMCKOM
No/10X4¢ajy cMmaHo8HUWMBA: Kpusu4Ha deaa Kpahe, a Hapouumo Kpabe u
ymaje u3 Heg8osbe HCUBOMHUX HAMUPHUYA U hpedMemd Hcu8omHe hompebe
8puleHe cy npgeHcmeeHo 3602 HemawmuHe. To nomephyje u yurseHuya da
€y UYKYNAH KPUMUHAA U UMOBUHCKU KpuMmuHaay KpaseesuHu Jy2ocaasuju
6u/u Ha Hajeuwem HUsoy y epeme Ceemcke eKOHOMCKe Kpuse.

KmyuHe peyu: kpusuuHa desa npomue UMo8UHe, Cmamucmukad Kpumu-
Haza, cmamucmuyku 2oduwrsayu, KpamesuHna Jyzocaasuja.
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1.¥YBog,

CraTucTuKa KpUMHKHAaJIa MMaJa je Jyry TpaJULHjy Ha 1IPOCTOPHMMa HeKaJallbe
KpameBune Jyrocsaasuje. [IpBM CTaTUCTUYKU NOJALKA O KPUMHHALY y
jyrocjioBeHCKMM 3eMJsbaMa Koje he ce 1918. rojjuHe yje JUHUTHU NPUKYTI/baHU
cy jour kpajem 19. Beka.

Y Cpbuju cy cTaTUCTHYKe NOJAaTKe O CBOM pajy CYAOBH IOJHOCHUJIU
MuHUCTapCcTBY NpaB/e, aJI1 OBU MOJALU Y TOYETKY HUCY OGUJIH je JHOO6pa3HU
u nesoBuTH. Oz 1880. rogrHe cyl0BY Cy GUJIM Y>KHU Jla ToNykaBajy dopmynap
3a NIpUKYyIl/bake CTaTUCTUYKHUX N0JaTaKa 0 KPUBUYHUM JleJIMMa, IpoNUcaH
O/l CTpaHe MUHHUCTpa NpaB/ie, KOjU je caAp:kao 57 ctaBkU (Penybiu4yky 3aBoj
3acTaTUucTuky, 2008: 279). CTaTUCTUYKH MMOAAIHM O KPUMHHAJY 06jaB/bHBaHU
Cy Y CTaTUCTUYKUM rojuiibanuma KpasbeBune Cpb6uje y ogesmbky ,Cyheme”
1 TO o npBor CTaTUCTUYKOT roJuiimbaka 3a 1893. ronuny. O6jaB/beH 1895.
rojuHe, oBaj loauimak je 06yxBaTHO NOAATKE 0 pajy CyZ0oBa noyes of, 1888.
roguHe. CTaTUCTHUKA pajia Cy/A0Ba je OuJa BeoMa JieTa/bHa U obyxBaTaJa je
noJlaTKe O ONTY>KeHUM, ocsioboheHUM U ocyheHUM JiMuMa 1o cyZjoBUuMa u
o KpuBHLaMa (KpUBUYHUM JleJIMMa) U GpojHe Apyre MOAATKe O AeJI0Baky
cynoBa (CTaTUCTUUKO ofie/belbe MUHUCTApCTBa HapoJHe npuBpese, 1895:
483-566).'oguHe 1900. mTamMnaHa je ¥ mpBa CTaTUCTHKA KPUBUYHOT cyherwa
y KpasbeBunu Cp6uju 3a nepuon 1891-1895, kao kwura XIV Cratuctrke
KpasbeBuHe Cpbuje. CTaTUCTHKA KpUBUYHOT cyhewa y KpasbeBuHu Cpbuju
3a 1896. roauHy o6jaBsbeHa je 1905. roguHe kao Kmwura XX, a CtaTucTuka
KpuBuYHOr cyhewa y KpasseBunu Cpouju 3a nepuos 1897-1900. kao Kmura
XXX Cratuctuke KpasbeBune Cp6uje 1909. rogune. [loganu o JyxxHoj Cpouju
(KocoBo, MeToxuja 1 MakemoHHja) U3 TYPCKUX AedTepa Cy U OCKYIHHU U
Henoy3gaHu. CTaTUCTHKA 3a OBy 06J1acT BojuJa ce of 1913. roaune, kaja je
yuay cactaB KpasbeBuHe Cp6uje. Y LipHoj lopu npe 1918. roguHe Huje BoheHa
3ace6Ha CTaTUCTHUKA.

Cratuctudku ypen, 3eMasbcke BJaze KpaspeBuHa /[lasmanuje XpBaTcke
u CysaBoHUje, ocHoBaH 1875. roguHe y 3arpeby, y CBOM NPBOM H3Jalby,
CTaTUCTHUYKOM JbeTOMUCY 3a ToAUHY 1874, 06jaBHO je MoJaTKe 0 KA3HEHOM
npaBocyhy ox 1870. 1o 1874. roguHe. [logany o ONTyKeHUM, POIJalleHUM
HEeKPUBUM U ocyheHUM JiMLIMMa [aTHU Ccy y ofesbKy ,KasHeHo npaBocyhe” no
CyavIITUMa (MecTUMa cyhera) U o BPCTH 3JI04MHA (KPUBUYHUX JleJ1a), 0K CY
CTAaTUCTHUYKHU [TOJALM O MpeKpliajuMa U 6pOjHU JpyTH NOAALM 0 pajly CyAoBa
JaTtu noce6Ho (Statisticki ured Kr. Dalm. Hrv. Slav. Zemaljske vlade, 1876:
397-471). CtaTuctuuku ypey 3arpeby objaBuo je 1879.roguHe u CTaTUCTUKY
Ka3HeHor npaBocybha 3a rogune 1872-1876. (Statisticki ured Kr. Dalm. Hrv.
Slav. Zemaljske vlade, 1879). ¥ HOBOj jyroc/ioBeHCKOj Ap>KaBU 3arpebadyku ype/
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HacCTaBHUO je Aa GYHKILMOHHUIIIE KA0 CTATUCTHUYKH o/iceK [JupeKkiuje ApKaBHE
crtatuctuke A0 1923. roguHe, of Kaja je Kao ofcek ['paackor noryjaBapcTBa
NPUKYT/bA0 U TOBPEMEHO 06jaB/bUBA0 CTATUCTHUYKE MOJATKE O CTAHOBHHUIITBY
Y KUBOTY y 3arpe6y (Andrejka, 1937: 7-8).

Y BocHu u XepueroBuHu cy o bepanHckor koHrpeca 1878. rogvuHe 0CHOBHU
M3BOD MoJaTaka 0 6pojy U UMOBUHCKOM CTaky CTAHOBHULITBA O6UJIU TYPCKHU
JedTepu. [IpBY monvc CTAaHOBHULITBA U3BPILUEH HAKOH YBOhewa aycTpoyrapcke
oKymnairoHe ynpaBe 1879. roguHe, Kao 1 nonuc U3 1885. roguHe cnposesia
je 3emasbcka Bsaja 3a bocHy u Xepierosuny,! a nomnuce 1895. roguHe? u
1910. rogune® usppimuo je CTaTUCTUYKHU OJiCEK 3eMaJ/bCKe Bjaze 3a bocHy u
XepuerosuHy ocHoBaH y CapajeBy 1894. roguHe. Huy jejHOM 01 OBUX ITOIUCA,
MehyTHM, HeEMa MojaTaka o KpuMuHaay. [locsne 1918. rogune CapajeBcKu
CTaTUCTUYKH OJICEK PAZHUO je y OKBUPY JlupeKnuje Ap>KaBHe CTATUCTUKE [0
1924. ronviHe, Kaja je mocTao jeslaH o oficeka ['paackor norsaBapcTBa.

Y CnoBeHuju je y janyapy 1919. roavHe koJj, 3eMaJ/bCKe BJIaJle OCHOBAH
caMmocTasiad CTaTUCTUYKHU OJCEK, KOoju je 1924. roavHe IpeTBOPEH y OACeK
I'pagckor nornaBapcTBay Jbyb/baHu. 3a ocTalle KpajeBe MO/ ayCTPOyrapckoM
ynpasoM 20 1918. roguHe BoheHa je lleHTpaJsiHa cTaTUCcTHKA y Beuy, 0oJHOCHO
3a Bojoguny y Ilemtu (Andrejka, 1937: 7-8).

[IpegpaTHa cprcka YnpaBa Jp»KaBHe CTaTUCTHKE je HA OCHOBY pellera
MuHucTapckor caBeTay jyHy 1919. roguHe npeniya y cactaB MUHUCTapCTBa
COLlMjaJIHE MTOJIMTUKE Ka0 CaMOCTaJIHU OpTaH noj uMeHoM Jlupeknuja Ap>KaBHe
crtatuctuke. [loguHe 1929. rogquHe npenMeHoBaHa je y OnmTy Ap>KaBHY
CTAaTUCTHUKY U MpeHeTa je y cactaB MuHUCTapckor caBeTa, a 1931. rouHe
npeunia je y pecop MuHucTapcTBa yHy Tpalllbyx nocjaosa. Onmra gpxaBHa
CTaTUCTHUKA OWJIA je AYXKHa Ja NPHUKYIJba, cpehyje U obGjaBsbyje omiiTe
CTaTUCTUYKe NO0JAaTKe U3 CBUX I'PaHa Ap>KaBHe ylpaBe U HApOAHOT KUBOTA,
Jla y [uJby UCKopHUIlnhaBama OBUX MoJAaTaKa oJp>KaBa Be3e ca MojeJUHUM
MHWHUCTApPCTBUMA U Ja M3Jaje NIOBpeMeHe M roJUllibe Nperjaesie O ToMe.
WmMana je yeTupu ojaceka (afJMUHUCTPATUBHY; 3a CTATUCTUKY CTAHOBHUKA
Y jaBHe XUT'UjeHe; 3a CTATUCTUKY NIpUBpeJie U MHAYCTpUje, 3aHaTa U LieHa 1
3a CTaTHUCTHKY HacTaBe, IpaBocyha, afjMUHHUCTpalMje, GUHAHCH]a, BOjCKe
Y MOpHapule), a 6UJH cy joj noapeheHU U BPUIKJ/IN Cy NTOCJTOBE MO HbeHUM
YIOYyTCTBMUMA U HapeAbaMa CTAaTUCTUYKH ypeAu y 3arpe6y u CapajeBy
([MackojeBuh, 1937: 157-175).

1 Ortschafts und Bevilkerung-Statistik von Bosnien und Hercegovina, Sarajevo 1880.

2 Die Volkszdhlungs-Ergebnisse in Bosnien und der Hercegovina vom 1. Mai 1885, Sarajevo
1886; Die Volkszdhlung in Bosnien und der Hercegovina vom 22. April 1895, Sarajevo 1896.

3 Rezultati popisa Ziteljstva u Bosni i Hercegovini od 10. oktobra 1910, Sarajevo 1912.
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[IpBU nojary 0 KpUMUHAJY 32 3ajeIHUUYKY jyTOCJ0BEHCKY ApKaBy 06jaB/beHU
cy 1932. roguHe Kao usfamwe Onure Ap>KaBHe CTaTUCTUKE I0OJ, HA3UBOM
KpumuHaaHna cmamucmuka 3a 1922. u 1923. 2zoduHy. VicTe rojjuHe mTaMIaH je
CraTucTUYKU roguiiwkbak KpasbeBrHe Jyrociaasuje 3a 1929. roguny, y KojeM cy
006jaB/beHU W MoAalM 0 KpuMUuHaay. OcuM KpuMuHaiHe cTaTUCTUKe U3 1932.
rojlHe APYyryux NocebHUX U3ama 0 KpUMUHANy HUje 6uio, Beh cy nojanu o
KpHMHHaJy nouyeB o/ Taja na o 1941.roavHe o6jaB/bUBAHU Y CTATUCTUYKUM
rogvubanma. CTaTUCTUYKHY rofuilmbany KpasbeBuHe JyrocaaBuje u3ia3uau
Cy peZJOBHO, T0Y€EB 0] NPBOT U3/aha 3a 1929. roguHy ob6jaBsbeHor 1932. roauHe,
na Jio nocsaejmer u3gamwa 3a 1940. roguny objaBsbeHor 1941. roguHe. 3aroguHe
1934. u 1935. roauHy 06jaB/bEHO je jeIHO 3aje JHUYKO U3/lakhe FOJUIIHaAKa,
Kao v 3aroguHe 1938.u 1939. 3anpaBo, 10CTOjasIo je joll jeJHO paHUje U3ambe
CTaTUCTUYKOT FOJUIIbaKa 3a 3aje JHUYKY ApxKaBy - ['ogummwak KpasbeBune
Cp6a, XpBara u CsioBeHana 3a 1926. roiuHy, LiTaMIaH UCTe Te TOAUHE, aJIU Y
HEeMY HUje OUJI0 IToZlaTaKa 0 KpUMUHAJY.

2. HSBOpI/I U HAYUH NPpHUKA3WBaba MoAaTdKa

[IpeMa nojanuma U3 NpBe ny6auKaIyje Koja caip»Ku NoJaTKe 0 KpUMUHATY,
Kpumunasane cmamucmuke 3a 1922. u 1923. 200uHy, U3BpUIHUX KPUBUYHUX
npecy/a OKpyXHUX (MpPBOCTeNeHUX) cyZoBa jey 1922. roaunu 6uso 15.575, a
y 1923.roauHu 19.877. UsHeTH nojanu o 6pojy ocy/ia Cy HEIOTIYHH, jep CPECKHU
(koTapcKH) CyJ0BU HUCY AOCTABUJIM NIOAATKe 3a Te roAuHe. llITo ce Tu4e BpcTe
KPUBUYHMUX JleJs1a, Hajeehn 6poj ocyja 610 je 3a KpUBUYHA JieJ1a IPOTHUB UMOBHHE:
1922.roauHe 6uso ux je 8.313,a1923. roaune 11.056, 0JHOCHO MPOIEHTYAJTHO
je y/ieo MMOBHMHCKOT KpMMHHAJa y YKYITHOM KpUMHHaJAy U3Hocuo 53,4% 1922.
roauHe, a55,6% 1923.roguHe (Onuita jp>kaBHa CTATUCTUKA, 1932: 16).,,0Bako
BeJIMKH MpOoIleHaT ocyheHUX JinIia 3a KpUBUYHA JleJ1a TPOTHUB UMOBHUHE IIOTIYHO
je pasymsbuB. Bop6a 3a oncTaHak, HeMalllTUHA, HApaBHO U3a3WBa O4ajaibe,
nujaH4yerwe, CKUTHUIITBA, HeypadyyH/bUBOCT, MPXKHbY, 3aBUCT, a TO je U3BOP
KpUMHHAJUTETA", 3aK/bYy4YHO je jeslaH cyauja (By6esb-Japorku, 1935: 38).

CTaTUCTUYKU TMOAAIM O KpPUMHHaJNy O06jaB/JbUBAaHU Yy CTAaTUCTUYKHUM
roAviimkbanuMa 6uJu cy BeoMma JeTa/bHU. O6jaB/bUBAaHU Cy MHOJALld O
ocyheHUIIMMa [0 rpyaMa KpUBUYHHUX JleJia U YKYITHO, CTPYKTypa ocyheHuKa,
Kao 4 MoJjalj1 0 Ka3HeHHUM 3aBO/iMMa U ocyheHulMMa y ’buMa. Y 0BOM pajy cy
M3 CTaTUCTUYKHUX [10J]aTaKa 0 KPUMHUHAJY U3/1BOjeHU U aHAJIU3UPAHU N0Jall1
0 UMOBMHCKOM KPHUMHHAaJy, a IPUKA3aHO je U KpeTawe YKYITHOT KpUMUHaJIa.
[IpukasaHu MojalM OJHOCE Ce Ha NMYHOJIeTHA U MaJioJieTHA Jinlla ocyheHa
o/l/lyKaMa OKPY>KHHX U MPBOCTENEHUX U CPeCKUX (KOTapCKHUX) CyZoBa 3a
nepuon on 1922. no 1939. rogune.
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Y cTaTUCTUYKUM roAulikbanuma Kpas/beBHHe JyrocsaBuje mnoganu o
KpHMHHAJy NPpUKa3WBaHU Cy Y 0JleJbKY N0J HacJoBoM ,Kpumunaaurtet”. Y
OBOM 0/Ie/bKY 06jaB/bMBAHU Cy MOAALM 0 OCyhEeHUI[UMA U TO: TOJAIA OKPYKHUX
Y IPBOCTEINEHUX CYZ0Ba, MOAAIH CPeCKUX (KOTAapCKUX) CyZ0Ba U MOAAILH O
Ka3HeHHUM 3aBoJuMa. U3Bopu noaaTaka 3a ONIuTy Jp>KaBHY CTATUCTUKY OUJIH
Cy: UHIUBH/JYyaJIHE CTATUCTHUYKeE JIUCTE 3a ocyheHe MonymweHe of CTpaHe
OKPY>KHUX U NMPBOCTENEHUX CYZ0Ba, HHAWBUAYAJHE CTAaTUCTUYKE JIUCTE
3a ocybeHe monymweHe 0/ CTpaHe CPECKHX, OJJHOCHO KOTApPCKUX CyZ0Ba U
WHAMBHUYaJIHE CTATUCTHUYKE JIUCTe 32 OcyheHHKe OTNYIITEHE U3 Ka3HEHUX
3aB0O/Ia U M3BEIITAju Ka3HEHUX 3aBoJla 0 6pojy ocyheHHKa KOJ Ka3HEHHUX
3aB0/1a, MONMYHEHU O CTpaHe ynpaBa Ka3HeHUX 3aBoja (Onuita Jp>KaBHa
CTaTUCTHKA, 1933: 423).

[Toganu o ocyheHuMMa y CTaTUCTUYKUM FOJUIIbALMMA CY IPUKA3UBaHU Y
TabesaMa. CaMo jeJHOM je 06jaB/beH rpadUKOH 0 KpeTawy KpUMUHAJA, U TO Y
Fogummwaky 3a 1929. roguny. bro je To rpadUKOH KojH je IpUKa3UBao KpeTamwe
KpuMuHaauTeTa of, 1922. no 1929. roaune (Cavka 1). Ha Tom rpadukony
NpHUKa3aHU Cy NOAALM 0 0CyheHULMMa OKPY>KHHUX U IPBOCTENEHUX CYJ0Ba.

Csnuka 1. 'padukoH KpeTawka KPpUMHUHAJUTETA Y
KpasbeBunu JyrocaaBuju 1922-1929. roavne
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M3Bop: CTaTUCTUYKHU rojuiimbak 1929, Onmta gpkaBHa ctaTucTuka 1932: 510.
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Y TabesaMa y CTaTUCTHUYKHM TOJMIIKbALMMa je IPUKa3uBaHa CTPYKTypa
ocybheHHKa 10 MOJIy, MO MUCMEHOCTH, 10 CTAPOCTH, IO BEPOHUCIIOBECTH, 110
HapOJHOCTH, 110 MeCellMMa U3BpLIeHha KPUBUYHHUX /ieJIa, 110 BPCTHU U BeJIMYUHHU
KasHe, a o4 ['ogummwaka 3a 1930. roguny u 1o 3anuMamy. Og 1931. rogune y
roAMIlbaluMa ce HaJla3u U CTPYKTypa ocyheHrKa 110 MecTy CTaHOBakmwba U Mo
6payHoOM cTawy. CBU IOAALM Cy AATH Y allCOJNYTHUM U peJlaTUBHUM OpojeBUMa
(y npouenTuMa). HeMa nojaTaka o npyjaB/beHHUM U ONTY>KEHUM JIMIMMa, Beh
camo o ocyheHuM siuniuMma.

[ojauu cy y CTaTUCTUYKUM roAMIIbhbaljMa IpUKa3uBaHU Ha cjieiehr HaynH:
IpBO Cy faTe Tabesie ca nojanyma o ocyheHuMa o OKpy»KHUX U IPBOCTENEHUX
CyZl0Ba, a 3aTUM TabeJie ca nojanuMa o ocyheHrMa oJi cpeckux (KOTapCcKHUX)
cypoBa. [lofgauy o ocyheHunuma y tabesaMa cy NpUKasaHU IO BpcTaMma
KPUBUYHUX JieJla U YKYIIHO, Y allCOJIy THUM U peJlaTUBHUM 6pojeBuMa. KpuBruHa
Jles1a cy y rofvlbaliiMa pa3BpcTaHa y ciaefehux cefjam rpyna: HpoTUB KpaJba
Y Jp>KaBe, IPOTUB jaBHOT peJia U MUpa, IPOTUB MOpaJia, IPOTUB JIUYHOCTH,
NPOTUB UMOBUHE, IPOTUB CIYKOEHe AYKHOCTU U IPOTUB ClleljaJHUX 3aKOHA
(Cnuka 2). KpuBu4Ha Jiesia cy KjacupuKoBaHa Ha OBaj HAYMH, y OBUX Ce/laM
rpyna, novyes of npBor ['oauiikbaka 3a 1929. na o nocsegwer 3a 1940. roguny, ¢
THUM WITO je npBarpyna 1930.roguHe npenMeHoBaHa y KpuBU4Ha Aeia , [lpotus
OTICTAaHKa JIp>KaBe U leHOT YCTAaBHOT ypehema“.

Csimka 2. Tabesa: OKpy»KHHU Y IPBOCTeNeHHU cy1oBH, OcyheHUI U
no nony, KpaseeBuHa Jyrocsasuja, 1922-1929. roguna

a OKRUZNI | PRVOSTEPENI SUDOVI — a TRIBUNAUX DE BISTRICT

a Apsolutni bro- b Relativnl bro- © Relativai bro-
1 Osudenic: po po“" javi = a Nombres jevi=-b Mombres jevi - ¢ Nombres
| Condamnés d’aprés le sexe absolus relatifs relatifs

Krivi¢no delo — Infraclion

Hommes
Zenskl
Femmes
Ukupno
Total

Muskl

=
-]

Tenski

1 Prolw Kuha i Driave — Contre le Roi | |

et 'Etat............. 170, 72| 242 ?0'25:29'73;]&3'00 0790 399 104
Itl Protiv javnog mira i reda — Contre la | | |
sécurite et I'ordre publics............... 1366, 129| 1495/91'37| 86310000 634 714 640
1l Protiv morala — Confre les moeurs .....| 397 10/ 40797:54) 2446/100-00{ (-84 0-35 1-74
IV, Protiv linosti — Contre les personnes ..| 6.845 | 7672189221078 100-00{ 3175 4579 3284
V| Protiv imovine — Contre les pmpru.ln 12224 735/12.959|94°33) 567/100:00 5671 4070 5547
Vi| Protiv sluibene duinosti — Dans [exer- | { | |
cice des fonclions publiques ............ 297 5| 302198 34 1'66/Kr00| 1-38) 028 129
VII| Protiv spccijalnih zakona Contre lois | |
| spdchales .. .coiviinniians [ 258 28] 286/90-21| 9190000 1119 1-35 122
Ukupno - i'otl! IUZ‘JL} .[21.557(1.806|23.363192:27| 773/ 100-00{100-00 100RO0( 100700
" « 19287 172771, 3-32|!3?'HJ99|'85' 815/100:00f 80-15! 8483 8051
5 o 19274, .. IIS63I1 308 15.871191-76) 824/10000f 67-36| 7243 67-93)
£ v1926 16433/ 1.672118.105(90: 76 924/ 10000 7623 92581 7749
. W 1925 ; I?ZSZ 1.791 19.073[9061 9‘19'“1(!‘00 80417 9917 B1'64
n w1924 . |17.540 1.894/19.434(90-25| 9-75/10000| 81-37 10487 831
- 1923 ... 17895 1 982119.877|90:08| 997100000 8301/109-74 8BS«
W« 1922 ... |13.783]1. 7921557588 4 {11:51,100000 63-94| 99:22 666

1) Bez podataka od Prvostepenid sudova za grad Beograd | ekrup beogradski koji nisu privijeni. — Sans données
des tribupaux de lo ingtagee de la ville de Relgrade et du district de Belgrade,

H3Bop: CTaTUCTUYKHU rogulbak 1929, Onurra Ap>kaBHa CTaTUCTUKA, 1932: 457.
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Pa3BpcTaBame KPUBUYHUX JeJsa 3a nepuon 1922-1929. je y Tabesnama
cpeckux (KOTapCKHUX) Cy/I0Ba OUJIO HEIITO APyTadHje 0Ji OHOT KOJ, OKPYKHUX
Y IPBOCTENEHUX CYZ0Ba, OJJHOCHO 32 Te Cy/ioBe Cy Y CTaTUCTUYKOM IO UIIHaAKY
3a 1929. roguHy KpUBUYHA [Jlesia noJiesbeHa y mecT rpymna (Cauka 3). Beh ox
cnenehe, 1930. roguHe, k1acudpukalyja KpUBUUHUX JieJia 3a cpecKe (KOTapcKe)
CyJl0B€ je HICTOBETHA Kao U 3a OKPY»KHe U IPBOCTeNeHe CyZoBe (cesjaM rpyna

KPUBUYHUX J€J1a).

Csimka 3. Tabesa: Cpecku (KoTapckH) cyZi0oBH, Bpoj ocyheHuka o
noJsy 1 Ka3Hu, KpasbeBrHa Jyrocaasuja, 1922-1929. ronvna

b SRESKI (KOTARSKI} SUDOVI

£ Broj osudeénika po polu i kazni —
a Apsolyin] brojewi ——

o -
Hrivigéna dela =2 | & E =
. |enrh S E s E g =
Iinfracticr = w35 = =
I Profiv favnog mirai reda — Contre la E-E-
curife et Pordre publics. .. . £71 251 Taz
| Protiv Jalrnll'l watanova | naredaba Fll::v{l: i 5
daju u opitu sigumost — Contre instiiu-
fions publiques et réglements relatifs b
Ia srets blRQEE ., . e - 1.558 440 )
Il Protly morala — Coptre s meanrs ., ... . 6t 47 hi1d
IV | Protiv lifnosti — Contre les persoamnes .. .| 15,036 4.037 18214
V| Prodiv imovine — Conlre les propriéhds. .| 8.296 1445 Q.79
W1 | Protiv specijalnih rakgena - Eu'ﬂrﬂ Iois
spéclales .. ......... el LITE A5 2162
LIk upno — Tatal; 1939, L 27T ST19 E i ]
n - 193, 2B.147 S657 AL a0
- - 1927, .| 26278 | 5335 | 4818
= u 1926. , 24.270 4.714 | ZE9E4
- " 1925, . 23997 | 4478 | 2B4T5
- " 1924 .| 23300 | 4368 | 27608
" " 1eZF. .| 61269 | 8091 | 75360
. " TR, | 57316 | 8949 | 66265

W3Bop: CraTucTUuky roguiimak 1929, Onwmra gpxaBHa cTaTUCTUKA, 1932: 468.

0p 1932. roavHe 6poj ocyheHUKa y roAvIllballiMa MPUKa3uBaH je He caMo 110
BpCTaMa KPUBUYHHUX Jles1a, Beh 1 1o nojeAMHUM KPUBUYHHUM JlesiuMa. Ha uctu
HaYMH NPUKA3UBaHU CY U MOJAL[A OKPYKHUX U IPBOCTENEHUX CY/I0BA U MOJALU

cpeckux (KOTapCKHUX) Cy/l0Ba.
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Cavka 4. Tabena: OKpy>XKHU U IPBOCTENEHU CyA0BU — OcyheHHU1IHM o moApyYjuMa
aneJsiallMOHUX U BbMMa paBHUX cyZl0Ba, KpasbeBuHa Jyrocsaasuja, 1932. roguna
(meo Tabese)

a) OKRUZNI | PRVOSTEPEN] SUDOV] —
1 Osudeniei po pedruliima apelacionih i njima ravnih sudove o 1932 g —

Apelachend gud | Apelacionl sml [ Apelaclond sui
u Bragrads = Boupljs u Movom Swdu
Conr dappel | Cowr Tappel | Cowr Fagend

Krivicno delo -— Infraction & Baograil 4 Soplls # Mol ind
.. 2 = | gle l8 g
e E. %‘g 38 [Ba | 3 8 gz
Eelll i |=§ i 'E.! 8
1 Praotiv opatanka driave i njenag wilavney uredesja — | Gon- l | |
tre PEtat &l son organlsation censtitutioneetie....... .. .| 12| dl Ll | N | (] I T | )
| |
1 PNI.I\' |l¥ug mlra i rada — |1 Coabee | sBearilé et ler- | |
dre peblioy | |
mﬂlragrrm:i organn viasti — Viclences envers les | |
ires de Vautorite 153 150 16B[ W8 1 1m 2
I(r‘lw:llvolmz Ho¥Ea — Cumrefnri.'ou de moniae, 4 - 4 1 o2
Padmicivanie — Copruplion active ., ......000000000 i 11 | I
Po zakoiw o Stampi — D'epris la Joi sur (o presse 1~ R L
Drrugl slhudafeyl - hulr\es ......................... 12 & M2 |65 AT ¢
Svegn — E:n:wml:ﬂc ...... b e A 181 B6T| 7
il Protiv morala — 1§ Cantra |33 mokurs
anl:ul B = W it s 1 e o e o orm 1 i a8 | ns e
||‘o ni blud — Pé-dérauﬂt at sodomie. . ..., N = ‘f ff = 1} =] 1| *
ia mnsl-mj uﬁlmfﬂ .................. gl— A —— 1 _| 1{
s e Pl PR R R T 6 8
Suga — Ensemble, . ... .| 40 HI 49 ['Il{ -
I¥ Protie Ffneati — Coabre les personnes [ |

Uinizliens lidenje fivota — Assassioat ef mew tre . .| 183 29 "

Lifenje tivets iz nehata — Homlcide par imprudence | 300 4

Lidenje Fvods na zahteyv uh[!nnu — Meurtre com-
mis sur demande du fué., A B
edomorsive — [nfantckde , ] hacs!

[sterivanie ploda — Avartament

Odvodenje fenske radi ﬁl‘uﬁauja u brak — Erleve-

H

ment dune fille ou dune femme, 2 | B — L
Tekka telesna povreda — Blessures srave: 4% S5 a2 21| ¥
Dl slulfaevi — Aubres. . ...........,. 2 47 T 4T 2

¥ Protiv imavine | paljeving — W Conire Gos proprigies e |

ol dlmesndl e e b | N m H &
e — Wl s s v eni e ns et L b L M-IIQH.H]‘EV m.5-1| =
Utaja (pronevera) — _Souslraction. , R 81 & @3 sl H
Ragbojnistvo — Rapine_ .. . 80 e 8 —{ 14 El
Prevara — Eseroquerie 2 &5 M- | L =
Ha = LiEfe 18 — 13 5 b il
Lihvarstvo — Le ddlit d‘uq.ur b R | B 3 e
Drugi sludajevi — Aufbres. . vei-]| 168 48] 214 zmjl 1,11 axd 48 11 E]
Svega — Ensr.nhl:ll. ...... 17841115 12990 1.5 a5 1.4 781 £
Wi Protiv slakhone dufnaati —[Ilnt Feweecioe des fonclicas I
pabliques
Primanje mita — Cm‘mpllnn passive. 13 = 1 e i
Drrugi slufsjesi — Autres............ 500 1 51 — 12 ar
Svega — Ensombe. .,,..| 6| 1 - 12 L

VIl Protiv speclislrlh rakena — Geatre |ods spicizies., ... '|_a| 1 1 M ——
Ukuptio — Tolal 1832, 12790358 3,090 2,042 184 3.1

H3Bop: CTaTUCTUYKU roavlikbak 1932, Onuta
Jp>KaBHA CTAaTHUCTUKA, 19346: 422.
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Y Topummwaky 3a 1933. rofMHy KOHAaYHO UMaMo JieTa/bHe U yIIOpeJUBe NoJjlaTKe
He caMo 10 BpcTaMa Beh 1 1o nojeJUHUM KPUBUYHUM JleJIMMa 32 jeJlaH JyXKU
nepuo/, o 1924. no 1933. roauHe. Y oBoM ['oguiikbaky HaJaa3suMo Tabesie ca
nojanuMa o ocyheHuIuMa oOKpyKHUX U TPBOCTENEHUX CYZ0Ba, 0 OcyheHUIuMa
10 BpCcTaMa KpUBUYHHUX Jiesia U 0 ocyheHHUIMMa 1o NoApYyYjuMa anealuoOHUX
CyZl0Ba, Kao U TabeJie y KOjUMa je MpHKa3aHa CTPYKTypa ocyheHHKa 1o
MOJ1y, 10 MECTY M3BPLIEHOT /leJ1a, 10 MECTY CTAJHOT CTaHOBaHa, M0 6pavyHOM
CTamwy, 110 AP>XKaB/bAHCTBY, 10 MMCMEHOCTH, 110 CTAPOCTH, 110 3aHUMAakY, 10
BEpPOUCIIOBECTH, 10 HAPOJAHOCTH, 110 BPCTH M BEJIMYUHU Ka3He. Y Tabesama
OKpy»KHH U IPBOCTeNeHU CyA0BU U OcyheHULIM 0 MOAPYyYjuMa anealHOHUX
CyJloBa MoJjally Cy MPUKa3aHU KaKo [0 BpcTaMa KPUBUYHUX JleJ1a, TAKO U
JleTa/bHUje, 10 MojeJUHUM KPUBUYHUM JieJIMMa, JOK Cy Y OCTaJIUM TabesiaMa
NMpUKa3aHM MOAAIM CaMo [0 BpCcTaMa KPpUBUYHUX Jiesa (HaBeJeHHUX celaM
BpcTa). 3a cpecke (KOTAapCKe) Cy[OBe MOAAIM Cy MPHUKA3aHU y Tabesama:
Cpecku (koTapcku) cyaoBu — OcyheHUI1 U 1o oA pyyjuMa anealidMOHUX CYZ0Ba,
OcybheHu1u no BpeMeHy ¥ MeCTy U3BPIIEHOT KPUBUYHOT JleJ1a, Kao U y TabesiaMa
y KOjUMa je MpuKa3aHa CTPyKTypa ocyheHrnKa o MUCMEHOCTH, 0 CTAPOCTH, MO
3aHUMamy, 10 BEPOUCIIOBECTH, 10 HAPOJHOCTH U MECTY CTaJIHOT CTAHOBakha,
0 ZIP>KaBJ/bAaHCTRBY, 10 6PAYHOM CTakby, 10 BPCTH U BeJIMUMHU Ka3He. 3a cpecke
(koTapcke) cyioBe caMo Cy MOJALY 10 IOAPYYjUMa anealluoOHUX CYy/[0Ba AATH
Y 10 BpCTaMa W 10 KPUBUYHUM JIeJIMMa, a 0CTaJle CTPYKType NMprUKasaHe cy
caMo 10 BpcTaMa KpUBUYHUX JeJ1a.

Y logummwaky 3a 1934. u 1935. roguHy Ha4WH NpUKa3uBawa ocyheHHKa
ocTtaje ucTH. Ty Takohe HasazuMo TabeJsie: OKPY>KHU U MPBOCTENEHHU CY/[0BU
(y xojuMa cy mpukaszaHU ocyheHMULIM MO BpCTaMa KPUBUYHHUX JeJia U 10
KPUBUYHHUM Jennma), OcyheHUIU MO MoApyYjuMa amnesaliuoHUX cyJoBa (1
OB/le Cy MoJally JaTH M0 BpcTaMa U NojeJUHUM KPUBUYHUUM JlesiMMa), a
3aTUM U TabeJie y KOjuMa je MpHKasaHa CTPYKTypa ocyheHUKa 1o mnoJiy, no
CTapoOCTH, 10 TUCMEHOCTH, N0 3aHWMaky 110 BEPOHUCIIOBECTH, 10 HAPOJHOCTH
Y MECTY CTAJIHOT CTAHOBAHA, 110 APKaBJ/bAHCTRBY, 10 6paYHOM CTamy, 10 BpCTH
Y BeJIMYMHU KasHe. Y ['oguimbaky je u Tabesa Cpeckyd U KOTapCKU CYy/0BH —
Ocybenu1u no noJijpy4yjumMa anealjHoOHUX CyZ0Ba, a y HACTABKY Cy TabeJie ca
BbUXOBOM CTPYKTYPOM Kao M Yy IPEeTXOJHUM I'oJUllkballiMa, a Ha Kpajy cy
MpUKa3aHU U MOJJallM 0 ocyheHUllMMa y Ka3HEHUM 3aBOIMMa.

Y 1936.1 1937. roguHu HUje 6UJI0 TpOMeHa Y HAYMHY pUKa3HuBakba ocyheHnx
3a KpMBHUYHAa JieJia - CBe TabeJie jaTe Cy UCTO Kao Y IPeTXOAHUM roUIlhaluMa.
3arogune 1938.u 1939. uzauao je jesaH 3ajeHUYKU [oULIHAK, AU Y HbEMY
HaJIa3MMO NoJaTKe 0 KpUMHUHaJy caMo 3a 1938. roguny. ¥ CTaTUCTUYKOM
roauimkaky 3a 1940. ronuHy, nocjeimbeM Koju je 06jaBJsbeH Mpe novyeTka Jipyror
CcBeTCKOT paTay Kpa/beBHUHH JyrocaaBujy, HaJasuMo nojgarke 3a 1939. roguny,
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aJiu HeMa nogaTtaka 3a 1940. roguHy. HauuH npukasuBama nojlaTaka ocraje
WCTU Kao Uy NPeTXOAHUM roJMHaMa U y 0BoM ['ojU1IbaKy HaJ1a3uMO CBe UCTe
Tabeue.

Ha kpajy ozespka ,KpuMuHanuTeT", y CTaTUCTUUYKUM ToJUIIbaAlUMa CY
NpUKa3MBaHU U M0laLM 0 Ka3HEHUM 3aBoJUMa. [IprkasaH je 6poj ocyheHnka
y Ka3HEHUM 3aBoJMMa U TO caMo yKymaH 6poj ocyheHuka. Hema nozgaTtaka o
6pojy ocyheHuka 1o BpcTaMa HUTH I10 10jeJMHUM KPUBUYHUM JlesiuMa. /laTo je
6pojHo cTamwe ocyheHuKa y mojeAMHUM Ka3HEHUM 3aBOJIMMa, 3aTUM CTPYKTYype:
OTNYIITEHHU OCyDEHULU 110 MECTY CTAJIHOT CTaHOBaa, 10 OpayHOM CTakYy,
[0 CTApPOCTH U IO JIP>KaBJ/baHCTBY; KPUBUYHA JieJla OTNYIITEHUX ocyheHuKa
(3a cBUX cepaM BpCcTa KPUBHUYHUX JeJsa), CTPYKTypa ocyheHUKa 0 BPCTU
M BeJIMYUHU Ka3He, [10 3aHUMMamy, 10 BEPOMCIIOBECTH U 10 HAPOAHOCTH,
10 BJaJjakby Y IO 3/paBJby, Te N0 y3polLMMa oTnyluTamwa. [[pukasaHu cy u
Mo/jalM 0 CAMHUM Ka3HEeHHUM 3aBOJIMMa, KOjuX je y MehypaTHOj jyroc/I0BEHCKOj
Jp>aBu 6uso 12, Tj. HAKOH YKHJamwa beorpajckor kasHeHor 3aBoga 1930.
roauHe 11 (Kpctuh Muctpuienosuh, Pagosanosuh, MatujameBuh, KnexxeBuh
Jlykuh, Musnopagosuh, Hokuh, XKuskosuh, LiBeTkosuh, 2020: 44). lloganu o
Ka3HEeHUM 3aBOJiMMa U TO: OPOjHO CTarmbe Ka3HeHUX 3aBoja (6poj ocybeHukay
BbUMa), 0c06J/be Ka3HEHUX 3aB0/la U OylleT Ka3HEHUX 3aB0/la HaJla3e Ce Y CBUM
CTaTUCTUYKUM roJUlLIbalMMa, I0YeB 0J NIPBOT 0 NOCJelher, O4HOCHO 3a
nepuop of 1922. no 1939. rogune.

3. Knacudpukanyja KpUBUYHHUX JeJjia U OpraHu3anuja cyaoBa

Jo 1.janyapa 1930. roguHe, KaJia je Ha CHary CTyIIMO jeAMHCTBeHU KpuBu4HU
3aKOHUK JloHeT 27. janyapa 1929. rofjuHe, rjlaBHU U3BOPU MaTepUjaJIHOT
KPUBUYHOT NpaBa 6UJN CY MOKPAjUHCKHU KPUBUYHHU NMPONKUCH JOHETH Ipe
yjeaumwera 1918. rogune (YyouHckuy, 1921: 12). Ha noapyyjy Cp6uje Baxkuu
cy KpuBuuHu 3akoHuK u3 1860. roguHe,* 3aKOHUK 0 MOCTYIKY CYJICKOM Y
KPHUBUYHUM JesrMa u3 1865. rogune® u [losnnujcka ypea6a us 1850. rogune.
Y lipHoj l'opu Ha cHa3u cy 6uau KpuBuyHH 3aKoHUK U3 1906. rogune’ v 3aKoH
0 CY/ICKOM IOCTYINKY Y KpUBUYHUM Ajesnuma u3 1910. rogune.®

4 KasHumesHu 3akoHuk 3a Kreaxcecmeo Cp6ujy (1860). beorpaj: [lp>kaBHa LiTaMnapuja.
5 3akoHuk 0o nocmynky cydckomy kpuguuHum desauma (1865). Beorpaz: [ip>kaBHa taMnapuja.

6 Ypen6ao ToMe, Kako e MOJIMIMjCKe BJIACTH Ca MOJIMIMjCKUM IPECTYTHUIMMA TOCTYHAaTH
u ka3HuTH. (1850). 360pHuUK 3akoHa u ypedaba usdanu y Kreaxcecmay Cpb6ckoMm 00 nouemka
na do kpaja 1850. zodune. beorpap: /lpxaBHa wtamnapuja. V: 187.

7 KpusuuHu 3akoHuk 3a Kreaxcesuny LjpHy I'opy (1906). lleTume: /Ip>kaBHa mTaMmnapuja.

8 3akoH o nocmynky cydckomy kpusuuHum djeauma (1910). eTumwe: [ p>kaBHa miTaMnapuja.
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Y Banary, baukoj, bapawu 1 Mehymypjy Baxkuiu cy yrapcku KasHeHU 3aKOHUK
n3 1878. rogrHe n 3akoHCKH 4ynaHak XXXIII yrapckor 3akoHa 0 KpUBUYHOM
nocTynky u3 1896.roaune. Y bocHu u XeplieroBUHU Ha CHa3u cy 6uiu KasHeHu
3aKOH O 3JIOUMHCTBHMMA U IpecTynuuMa 3a bocny u Xepuerosuny us 1889.
rojvHe 1 3aKOH 0 KpUBUYHOM NOCTYNKY U3 1891. rogune, o6a pabena no
y30py Ha aycTpHUjcke 3akoHe. Y XpBaTckoj, C1aBoHujy, laamanuju u CioBeHUju
M3BOP MaTepHjaJIHOT KpPUBUYHOT NpaBa 610 je aycTpujcku KasHeHU 3aKOHUK
13 1852. roauHe, ay norjiely KpuBU4YHOr noctynkay CiioBeHuju U JlaaManuju
NpPUMEKmUBAH je ayCTPUjCKU 3aKOHUK O KPUBUUYHOINPOLeCHOM peay u3 1873.
roZiluHe, 10K je y XpBaTCKOj U CJIOBOHHUjU BaXKUO0 3aKOH O KPpUBUYHOM IOCTYINKY
u3 1875. roguHe paheH no y3opy Ha MOJIepHU30BaH ayCTPUjCKU 3aKOHUK U3
1873.ropune ([osenn, 1923: 77-78).

Paj Ha yHubUKaLUju KPUBUYHOT NIpaBa y 3ajeiHUYKOj Jp>KaBU, OTIOYET
jomr 1921. roavHe pajau NpeBa3ua)kewa noctojeher KpUBHYHOMpPABHOT
MapTUKYyJapu3Ma, OKOHYaH je Tek 1929. rogune. KpuBn4HM 3aKOHUK U3 1929.
roavHe’ Kao KpUBUYHA Jiesa ofipehyje 3younHe u npectyne'® u feduHuIIE UX
npeMa BPCTH IPONMCaHe Ka3He: 3JI0UMHU CY KpUBUYHA Jles1a 3a Koja je 3anpeheHa
CMpTHa Ka3Ha, pobuja Uju 3aTouekbe, a IPecTyNH Cy KpUBUYHA JieJia 3a Koja
je mpomnucaHa Ka3Ha CTPOTor 3aTBOpPaA, 3aTBOPA MJIM HOBYaHa Ka3Ha. 3aKOHUK
[I03Haje TP BPCTe CaHKLUja: Ka3He, Mepe 6e36eJHOCTU U ycI0BHA ocya. KasHe
ce JieJle Ha IJIaBHe (CMpTHa Ka3Ha, pobuja, 3aTo4yemwe, CTPOru 3aTBOP, 3aTBOP
Y HOBYaHa Ka3Ha) ¥ Ha criope/iHe (TyOUTaK YaCHUX MMpaBa U TyOUTAK CAYKOE),
KOje ce He U3PUUY CaMOCTaJIHO, Beh caMo y3 rJlaBHYy Ka3Hy. Mepe 6e36eJHOCTH
nponucaHe 3aKOHUKOM 6uJie Cy 3a/ip>KaBakbe ocyheHrKa y Ka3HEHOM 3aBOAY MO
W3/1p>KaHoj Ka3HH, ynyhuBame y 3aB0/ 3a pa/Ji, ynyhuBame y 3aB0/, 3a Jieuere
WJIM YyyBakbe, ynyhuBame y 3aB0/i 3a Jieueke IMjaHUIa, 3abpaHa nocehuBama
KpUMH, 3alUTUTHU Ha/|30p, IpOTepHUBakbe, 3abpaHa Bplierha U3BEeCHOT 103KBa
WJIY 3aHaTa, oJly3uMake npegmeTta. Koj ocysa Ha cTporu 3aTBOp 10 LIECT
MeceL U UJIY Ha 3aTBOP JI0 TOAMHY JJaHa UJIM Ha HOBYAHY KasHY, CY/ je IpecyZoM
MOrao, ako ce 0CHOBAaHO MOIJIO OYeKUBATH Zia he ce ocyheHu y 6yayhHOCTH U
6e3 u3BpILEeHha OCYy/ie Y3APKaTH O/ Bpllerha KPUBUYHUX JieJ1a, HapeJUTH fia ce
M3BpIIEH-E H3peyeHe Ka3He 0/1JI03KU 32 BpeMe 0/ jejHe J10 IeT ro/jMHa. YCJI0BHA
ocyza HUje ce MorJia uspehu npaBocHax@<Ho ocyheHuMa 360T 3JI0YMHCTBA UJIU
Ha Ka3Hy CTPOror 3aTBopa UJIM 3aTBOpa IPEKo Mecel] laHa Y OCJIe/[bUX leceT
rojuHa.

9 KpuBuyHM 3aK0oHHK 3a KpasbeBuHy Cp6a, XpBaTa u CiioBeHana of, 27. janyapa 1929.
roauHe, CayxcoeHe HosuHe Kpaswesure Cpba, Xpeama u Caosenaya, 6p. 33 o1 9. pebpyapa 1929.
10 HcTynu cy Kao HajaKla KaXKibUBa Jies1a UMaJu 6UTH peryJaucaHy NoceGHUM 3aKOHOM,
aJsv oH jio ciioMa KpasbeBuHe Jyrocsiasuje y /lpyrom ceeTckoM paty 1941. roauHe Huje 610
JIOHET.
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KpuBuyHa fesa cy y 3aKOHUKY rpynucaHa npeMa 3aliTUTHOM 06jeKTy V:
KpHBHUYHA Jles1a IPOTUB ONCTAHKA JIp’KaBe U lbeHOT ypehemwa, KpuBUYHA JieJia
NPOTHUB Jip>KaBHe BJIaCTH, KPUBUYHA JleJla IPOTUB IpaBocyha, KpUBUUYHA
JleJla IPOTHUB jaBHOT MUpa U IOpeTKa, KPUBUYHA JleJla IPOTUB )KMBOTA U TEJIa,
KpUBUYHA Jie/1a IPOTHUB ONLITEe CUT'yPHOCTH JbyZJM U UMOBHHE, KpUBUYHA Jies1a
NPOTUB CUTYPHOCTH jaBHOT caobpahaja 3a /by/je, IMOBHMHY U BECTH, IPaBJ/bEHE
JIJaXKHUX WcIpaBa M Mepa, NpaBJ/bele JIAXKHUX HOBalla, KPUBUYHA JeJa
MPOTHUB JINYHE CJI060/ie U CUTYPHOCTH, IOBPea TyhUX TajHU, KpUBUYHA JeJia
NIPOTUB OIILITET 3/ipaBJ/ba, KPpUBAYHA JleJ1a IPOTUB jaBHOT MopaJia, KpMBUYHa
Jlejla IPOTUB Opaka U Nopojulie, KpUBUYHA Jiesla IPOTUB YacTH, KpUBUYHA
Jlejla IPOTHB MMOBUHE U KPUBHYHA JieJla IPOTUB CJAYKOeHe AYKHOCTHU. Y
KpUBUYHA Jlejla IPOTHUB UMOBHHe peMa 3aKOHHUKY crajajy: kpabha u yTaja;
pa360jHUILTBO U U3HY/a; IPUKPHBakb€ U jaTaKoBakbe; IpeBapa U 6aHKPOTCTBO;
JINXBApCTBO U yrpoKaBakwe KpeAuTa; urpe Ha cpehy; omrrehemwe Tyhux crBapu
Y UMOBHMHCKUX HHTepeca.!! Kazia ce 3akoHCKa 1o/ie/1a KpUBUYHUX JieJ1a YIIope U
Ca CTaTUCTUYKOM I10/1eJIOM KOjy HaJla3uMO y CTAaTUCTUYKUM FoAULIbalUMa,
MO>Ke Cce 3aKJ/bY4YUTHU Jla ce Mojesa KPUBUYHUX Jlesla Y CTaTUCTULIA HUje
MOKJIanaJia ca o/eJI0M KpUBUYHUX Jiesia U3 KpuBru4yHOr 3aKoHUKa. [Ipuavkom
CTAaTUCTHYKe 006pajie U NprHKa3rMBawka CTATUCTUYKUX No/laTaKa, CTaTUCTHKA
je cpoHa KpMBUYHA fesia U3 17 rpyna no cucteMaTunii KpuBUYHOT 3aKOHUKA
rpynucaJjay cefilaM BpcTa KpUBUYHUX Jiesa (BugeTu Cauky 4).

Hu opranusanujacyjoBay3ajeJHUYKOj JpKaBU [0 yBoherha MOHAPXOAUKTATy pe
1929.ropuHe y KpasbeBunu Cp6a, XpBaTa v CioBeHala HUje 6UJia jeJUHCTBEHA.
Cyauav cy cyfoBU HacJeheHHU y 1IecT NpaBHUX NoApyYja yjeaumbeHux 1918.
roauHe ([lanuh, 1926: 80). Y npexnpaTtHoj KpasbeBunu Cpouju cy npemMa 3akoHy
0 YCTpOjCTBY cyaoBa u3 1865. roguHe!? mocTojau: ONIITUHCKU CyA0BH,
npBocTeneHu (oKpy»xHHU) cynosu,'* Cyx Bapomu beorpaga u TproBauku cyn
ca ceauuiteM y beorpaay,'® Anenarnonu cynosu y Beorpaay u Ckomby,'

11 KpuBu4YHa fes1a IPOTUB UMOBHMHe NponucaHa cy y r;1aBu XXVII KpuBruyHor 3aKoHUKa
(§§ 314-383).

12 3axkoH o ycTpojcTBy cynoBa (1865). 36opHuk 3akoHa u ypedaba uzdanu y Kraxcecmay
Cp6ckom 00 novemka na do kpaja 1865. 2odune. Beorpaa: [lp>kaBHa wtamnapuja. XVIIIL: 18.
13 CacTaBJ/beHHM OJ] TPH YJIaHA U HCApa, CyAUJIM cy rpahaHcKe cTBapu MaJie BpeJHOCTH
- napHuLe y BpefHocTH A0 500 yapuujckux rpoua, kacHuje go 200 fuHapa.

14 OKpy>XHH CyZ YMHMO je pesiCeIHUK, HajMalbe IBOjULla Cyiuja, cekpeTap U oapehen
6poj cyAcKor 0co6/ba, a Cy/AMO je Yy IPBOM CTelleHy KpUBUYHe U rpahaHcke npesmeTe 3a
KOje HUje 6MO HaAJiexKaH ONIUTHHCKH CY .

15 Cygmuuv cy y mpBOM CTeNeHy cBe rpahaHCcKe, KpUBUYHE U TProBavKe pe/MeTe KOju HUCY
Yy Ha/IJIeXKHOCTH ONMUITHHCKUX CYZ[0Ba, KA0 U 10 ’kaJIbaMa Ha Tpecy/ie OMIITHHCKUX CYZ0Ba.
16 Cypunu cy Kao ApYrocTelleHU U Cy[,0BU NocIeAmer cTeneHa. Yunuio ux je 10 cyauja,
CeKpeTapH U Cy[CKO 0cob6Jbe, C TUM LITO je AneslaliuoHU cya y Beorpaay pajguo y aBa
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Kacauuonu cyn ca cegumteM y beorpaay,’” mopoTHHU cy/1oBU'® 1 n3abpaHu
cyznoBu.’ Y XpBarckoj u CJ1aBOHUjU Cy 110 3aKOHY O YCTPOjCTBY CyA0Ba U3
1874. ronuHe*® y mpBOM CTeNeHY CYAUJIN KOTAPCKH CYI0BH KAa0 MHOKOCHU U
CyZi0€HH CTOJIOBU Kao 360pHU CyZ0BYU, OAHCKH CTOJIOBU Kao BUIIM CYLOBU U
Ctos cegMopulie y 3arpeby kao nocJjemwa CyAcKa UHCTaHLa. Y BojpoguHu cy
MOCTOjaJ/Ii KOTAPCKH CYZ,0BU U CYZ,6EHU CTOJIOBH (Ca MCTOM HaAJiexKHOLhy Kao
y XpBaTCKoj), Kpa/beBcKe TabJie (anesaluoHu cyfoBU) u KpasbeBcka Kypuja y
[lemrtu (BpxoBHU ¥ peBU3HOHU cya). Y CioBenujy, lanmanuju u Uctpu cyauau
Cy KOTAapCKHU CY/I0BU, OKPY>KHHU — 3eMaJ/bCKU CyJ0BU (IPBOCTENEHU CY/0BHU
y CeAUILITY NOKpPajuHe), BULIM 3eMa/bCKHU CYZ0BU U BpxoBHHU cyn y Beuy. ¥
BocHU 1 XeprieroBUHU opraHu3aluja cyZoBa 6uJa je ucta kao y CJ0BeHUjH,
Janmanuju u Uctpy, ¢ TOM pa3/IMKOM LUTO je HajBULIA CyACKa UHCTAaHLAa 610
BpxoBHu cyz y CapajeBy. Y LipHoj 'opu cy, npeMa 3aKOHY 0 YCTPOjCTBY CyZl0Ba
u3 1910. roguHe,?! cyU/IM ONUITHHCKY, KalleTaHCKU U 06JIACHU CYJ0BH U
Besnku cyp ca ceguiteM y [loaropunu. [lopes pejoBHUX CyZ0Ba y 3aje AHUYKO]
jyTOCJIOBEHCKO]j IpKaBHU MOCTOjaJjie Cy U moceGHe BpCTe Cy/0Ba.?

3akoHOM 0 ypebhermy peIoBHUX Cy10Ba U3 jaHyapa 1929. roaune? npegpuheru
Cy Kao peJjoBHU CpeCcKH, OKpPY>KHH, TProBaykKHy, anesanuoHu u Kacanuonu
cypoBu. Cpecku cyZioBH, bbUX 371, 6UIM Cy MHOKOCHU CYJO0BU HA/AJIEXKHHU Ja
CyJey IpBOM CTeleHy y rpabaHCcKUM, KpUBUYHUM, TPTOBAYKUM U MEHUYHUM
npejMeTHMa, BaHNAapHUYHUM IMpeJMeTUMa U NpeJMeTHMa U3BpLIEHa.
OKpY’KHU CyZ0BY, BbUX 69, cyauau cy y Behy o Tpojulie cyiuja y IpBOM U

onesberba - Au b.

17 KacauuoHHU cyj je Kao HajBULIA CYy/ICKA UHCTAHI[a KOHTPOJIMCA0 3aKOHUTOCT paja
cynoBa. Umao je 15 cyauja u moTpebaH 6poj cekpeTapa, KOju Cy paJiuJu Y TPU oJle/berha
oj no net cyauja. logune 1922. ocHoBaHo je Ogesberwse b Kacaumonor cyza ca ceguireM y
HoBoMm Cajy, Koje je YMHUJIO IIET CyAWja U KOje je 6110 HaAsiexkHo 3a baHaT, Bapamwy u bauky.

18 VYBegenu 1871. roAuHe 3a npecyhuBambe TeUIKUX 3JI0YMHA: pa360jHULITaBa, ONMACHUX
kpaba u naseeBHHa.
19 OBwu cyA0BHM Cy pelllaBaJjii CIOPOBe KaKBU Cy GUJIM OHU O MOTPHULH, CHEHOPY U CTOLH.

20 Zakon o ustrojstvu sudova prve molbe (1874). Shornik zakonah i naredabah valjanih za
kraljevinu Hrvatsku i Slavoniju. Zagreb: Tiskarski zavod ,Narodnih novinah“. Komad I.-XXVI.
Broj 1.-58: 445-449,

21 I]pHozopcku 3akoHuyu 1796-1916.(1998). lloaropuna: Uctopujcku UHCTUTYT Peny6uinke
Lipue l'ope. K. V: 1023-1026.

22 Tloce6HU cyf0BU OGUJIM Cy yIPAaBHU, BOjHH, BEPCKH, MHBAJIHU/ICKH, arpapHHU CYJ0BH,
I'naBHa KOHTPOJIA KaO BPXOBHH pa4YyHCKH Cy[, [lp)KaBHI/I Cy/l BpXOBHE AprKaBHE ylIpaBe
KOjH je CyJH0 MUHUCTPHMaA ONTY>KEHUM 3a 3JI0ynoTpebe ¥ Kopymnuujy, a og 1921. ronuxe
U /lp>kaBHU Cy/ 3a 3alUTUTY ApKaBe.

23 3akoH o0 ypebemwy penoBHUX cyfoBa oA 18. janyapa 1929. rogune, CayscbeHe HoguHe
KpamesuHe Cpba, Xpeama u CaoseHaya, 6p. 20 oz 25. janyapa 1929.

111



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5oy 93 | F'onHA LX | 2021

JIpyToOM CTeNeHy y NapHUYHUM U BAHNIAPHUYHUM peiMeTUMA U IpeJiMeTHMa
M3BpLIEHa, Y KPUBUUYHUM U Y CTE€YajHUM NpeJMeTUMa. AnleslallMOHU CY[0BU
y beorpaay, HoBom Cany, Ckonsby, 3arpe6y, /by6sbanu, Cnsiuty, CapajeBy
u leTumwy, CyAu/IU Cy Kao APYyrocTeNeH! Cy/lOBU O IPaBHUM JIEKOBHMMaA Ha
npecyse OKpY»HUX Cy/0Ba y rpahaHCKUM U KpUBUYHUM cTBapuMma. [lomto
Kacauuonu cys HMKa/ia HUje 6M0 OCHOBAH, Kao o/ie/betba TOT Cy/ia NOCTyNnaau
cy noctojehu Kacauuonu cyny beorpaay u weroso Ozesbebe by HoBoMm Cany,
Ctou ceamopuue y 3arpeby u weroso Ozesbewse b, Bennku cyg y [loaropunu
u BpxoBnu cyf y Capajey.

3aKOHHMKOM O CYZICKOM KPUBHUYHOM MOCTYIKY U3 1929. ronune?* ogpehena je
CTBapHa Ha/JIeXKHOCT CY/10Bay KPpUBUUHUM NpeaMeTuMa. [Ipema § 8 3akoHuka
KpUBHUYHa JleJia Cy CY[UJIM CPeCKU, OKPY>KHH, anleJlaljMoOHU cyf0BU U Kacaniuonu
cyn. Cpecky cyloBH 6UJIM Cy Ha/JlJIeXKHU 3a 1e0 NPBOCTEeNeHHU NOCTyNaK 3a
npecTtyne Myabhux MaJiosleTHUKA, Kao U 3a L[eo MPBOCTEINEHU MTOCTYNAK 3a
npecTyne CTapujux MaJoJieTHUKA U MYHOJIETHUX 3anipeheHuX Ka3HOM 3aTBOpa
WJIM CTPOTOT 3aTBOPA /10 jelHe TOJMHEe UJIM HOBYaHOM Ka3HOM. OKpy>KHH CyZL0BH
6UJIM Cy Ha/lJIeXKHU Kao IIPBOCTENEHH 3a CBe 3JI0YMHE U IpecTyIe 3anpeheHe
CMPTHOM Ka3HOM, po6GHjOM UJIU 3aTOYEHEM, a KA0 PYTOCTeNeHHU peliaBajiu Cy
0 IpU3MBY IPOTUB MPECY/E U 0 XKaibaMa IPOTUB pellekha U HapeAOU CpecKux
cyznoBa. AneylaljMOHU CYJIOBU pelllaBaJiy Cy 0 »KaJibaMa NIPOTHUB Hapejaba U
peliema OKPYKHUX CY/Z0Ba, O MPUTOBOPY NPOTUB ONTYKHHUILE U O IPU3UBY
NpOTHUB IIpecy/ia IpBOCTelleHNX KpUBUYHUX CYZl0Ba, a Kacaumonu cyz pemaBao
je 0 peBM3MjaMa NPOTHUB Npecy/ia OKPYKHHUX Cy[0Ba, 0 IPU3MBUMaA Y Be3U ca
peBH3MjaMa M 0 3kaJibaMa IPOTUB pellieha OKPYKHUX U alleIallUOHUX CYI0Ba.

4. KpuBHu4YHa Je/ia NIPOTUB UMOBHUHe y nepuoay 1922-1939.

[Ipema KpuBu4HOM 3aKOHUKY U3 1929. ro/juHe, y KpUBUYHA /JleJjia IPOTHUB
MMOBMHE Cy Ce, Kao 1ITOo je Beh peyeHo, ybpajaiu: kpaha 1 yTaja, pa360jHUILITBO
Y U3HY/la, IPUKPUBAIbE U jaTaKoBakbe, IpeBapa U 6aHKPOTCTBO, INXBAPCTBO U
yrpoxaBamwe KpeZiuTa, urpe Ha cpehy v omrtehemwe Tyhux cTBapu ¥ UMOBUHCKHUX
HHTepeca. Y CTaTUCTUYKHUM FoJUIIkhaluMa Kiaacudukaluja je Ipyraiuja v 3a
KpHUBHYHA Jlejla IPOTHB UMOBHHE HaJlasuMo cJjefiehy nojeny: kpaba, yTaja,
pa3b60ojHUIITBO, TpeBapa, 6aHKPOTCTBO, JUXBAPCTBO, PYTU CJAyyajeBU.

Y CTaTUCTUYKOM roulibaKy 3a 1932. roAMHy NpBU Iy T HaJ1a3UMO U IOAaTKe
3a NojeiMHa KpUBUYHA JleJla UMOBHHCKOT KpUMUHaJa (Mpuka3aHu cy Ha Caunu
4), ay l'ogummwaky 3a 1933. rogMHy NpUKa3aHo je KpeTamke KPUBUUHHUX Jlesia
NpPOTHB MMOBHHE U N0jeJUHUX KPUBUYHUX Jlesla MMOBUHCKOT KPUMHUHaJIA 3a

24 3aKOHMK O CyJICKOM KPUBUYHOM MOCTYNKY oA 16. debpyapa 1929. rogune, CayxbeHe
Hosune Kpamwesune Cpba, Xpeama u CaoseHaya, 6p. 45 o 23. pebpyapa 1929.
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JlYKU BpeMeHCKU nepuof, o, 1924. no 1932. rogune. [loganu o 6pojy KpUBUYHUX
JleJla IPOTHUB UMOBUHE 00jaB/bUBAHU Cy ¥ CTATUCTUYKUM FOAULIbaLUMa U Y
HapeJHUM roJjuHaMa, cBe /o nocjefmwer ['ogummwaka u3 1941. roaguHe, 10K
TaKBUX [T0JlaTaKa 3a nepuof 10 1924.rofuHe HeMa HU y je THOM CTaTUCTUYKOM
FOUIIKAKY.

I'paduk 1. KpuBuuHa fies1a npoTHB UMOBUHe y Kpa/beBUHU JyrociaBuju
oz, 1924. 1o 1939. roauHe (MoAaLy OKPY>KHUX U IPBOCTENEHUX CY/10Ba)
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H3eop nodamaka: CTaTUCTUYKU rofuilimbak 1933. u CTaTUCTHUUKY FOAUIIHAK
1940. [Ipuka3s ayTopa.

[Togauu cpeckux (KOTAapCKUX) Cy/Zl0Ba IO MOjeJUHUM KPUBUYHUM JeuMa
MMOBUHCKOT KPUMHHaJIa PacloJIOKHUBU Cy Y CTATUCTUYKUM TOAUIIbALMMa
noueB oA 1932. roguHe. Y nmojanyuma cpeckux (KOTapCcKUx) Cy0Ba KpUBUYHA
JleJla IpOTUB MUMOBHHE pa3BpcTaHa Cy Ha cjiefiehu HauuH: Kpaba, yTaja, kpabha
U yTaja U3 HEBOJbe >KUBOTHUX HAMHUPHUIA U TpeJMeTa )KUBOTHe NOTpeoeE,
npesapa, Apyru cay4dajesu. Jlo l'ogummaka 3a 1931. roguny faTtu cy camo
oAl 3a KpUBUYHA JleJ1a IPOTUB UMOBHUHE YKYIIHO, U TO 6e3 [olaTaKa CPeCKUX
(koTapckux) cygoBa ca noapydja Ctosa cegMopule y 3arpeby Koju HUCY 6UIn
JlocTaBJ/baHU. 360T Tora nmojamu o 1932. roguHe HUCY YK/bydeHU ¥ ['paduk
2, KOju NpuKa3yje MojaTKe 0 KPUBUYHHUM JieJiMMa IPOTHUB UMOBUHE CPECKHUX
(koTapckux) cyzoBa. Kaga cy 1932. rojuHe 0BM Moianyd KOTapCKUX CyI0Ba ca
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nogpydja Ctosia ceamopuiie y 3arpe6y o6jaB/beHH, BbUXOB y/ieo je 610 42,9%
YKYTMHUX KPUBUYHUX JleJla MPOTUB UMOBHHeE U 35,7% CBUX KPUBUYHHUX Jles1a
KOTapCcKux (cpeckux) cygona (Omnuita ApKaBHA CTAaTUCTHUKA, 1932: 436-437).

['paduk 2. KpuBuyHa Jiesia NpoTUB UMOBHHE y Kpas/beBUHU JyrocaaBuju
0/, 1932. 1o 1939. roguHe (noAany CpecKUX O H. KOTApCKUX CY/I0Ba)
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T'oguna

H3eop nodamaka: CTaTUCTUYKU TFoAUlIALM 32 niepuo, o 1932. no 1940.
ropuHe. [Iprkas ayTopa.

[Ipema nozanMMa OKpy>KHUX U IPBOCTENEHUX Cyl0Ba IpUKa3aHUM Ha [paduky
1, ox 1924. no 1927. rojMHe UMOBUHCKHM KPUMHHAJ je 6M0 y onazamwy, Aa 6u
3aTHUM M0Yeo Jia pacTe, Tako Aa je 1929. roguHe y KpasbeBUHU JyrociaBuju
3abesiexxeH Hajsehu 6poj KPpUBUYHUX JeJia NPOoTUB uMoBUHe (13.560). bunia
je To roavHa y Kojoj je nodesia CBeTCKa eKOHOMCKa KpHU3a Koja je TpajaJia 10
1932. ropguHe. Y Kpa/beBUHHU JyrocjaBuju TO je 6UJI0 BpeMe OCKYAuIE, aja
HallMOHAJIHOT JJOXOTKa U pacTa He3amnocjeHocTU. HanuoHasiHu Joxo[aK y
KpasbeBuHu Jyrocnasuju je onao ca 60 Mmunujapau guHapa y 1929. ronunu
Ha 36,4 Mmunujapau y 1932. roavHu ¥ onajao je cee 1o 1934. roguHe, Kaja je
u3HocHo 34,1 munujapau auHapa (I'wartosuh, 2016: 27). LlenoBuTux nogaraka o
KpeTamy He3alloCJeHOCTHU Y OBOM [IepUOAY HEMA, aJlU Ce U3 [0/ aTaKa 0 IOHY AU
Y IOTPa)KhHU Ha jaBHUM 6ep3aMa pajia BU/J U /1a je BUILAK IOHYDeHe pajHe cHare
Yy OJHOCY Ha paJiHy cHary Koja ce Tpaxxu 1930. rogune nsnocuo 89.108 pagHuka,

114



U. Kpctuh Muctpuienosuh, J. Pagosuh Ctojanosuh | cTp. 99-126

Kao U /1a je Ha BpxyHIy je 610 1933.roguHe, kaja je usHocuo 254.793 pagHuka,
onHoCHO 38,9% Tajammwer ctaHoBHUIITBA ([JumuTtpujeuh, 1962: 96-97).

[Ipema nojanyMa OKpy>KHHUX U IPBOCTENIEHUX CY0Ba KOjU Cy IPUKa3aHU Ha
['paduky 3, ykynaH KpuMuHaJ y Kpa/beBUHU JyrociaBUjy 610 je HA HajBUIIIEM
HUBOY ylnpaBo y nepuoay CBeTcke eKOHOMCKe Kpu3e, usmehy 1929. n 1932.
rofvHe.

I'paduk 3. KpeTawbe kpuMmuHaJsa y KpasbeBuHu Jyrocaasuju o 1922. no 1939.
roavHe (MoAaLyu OKPYKHUX U IPBOCTENEHUX CY/0Ba)
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T'oguna

W3Bop nogaraka: CTaTUCTUYKU roguiimbak 1931, CTaTUCTUYKHU TOAUILIEAK
1933. u Ctatuctruuku roaumimbak 1940. [Ipukas aytopa.

Y CTPYKTypH yKYIIHOT KpUMHKHAJIA, IpeMa oaliMa OKPY>KHUX U TIPBOCTENEeHUX
CyJl0Ba, IpeoBJiajijaBaJia Cy KpUBUYHA /ieJjla IPOTUB UMOBHUHE. Y1e0 KpUBUYHUX
JleJla IPOTHB UMOBHHE Y YKYITHOM KpUMHHAJY 610 je BeoMa BUCOK U npe 1929,
roJiMHe, Kazia ce kpeTao oko 52-53% (52,9% y 1924, ognocno 52,2% y 1928.
rofivHu) ay je y nepuoay 1929-1931. rouHe oBaj yeo 61M0 Hajpehu: KpUBHUYHA
Jles1a IpOTHUB UMOBUHe YMHHUJIA €y 55,5% y 1929,53,8% y 1930. 1 45,0% y 1931.
TOJIMHU OJ1 YKYIIHOT 6poja CBUX KpUBUYHUX fesia. Tek mocse 1931. roarHe 0Baj
yAeo je onao ucnon 50%, ga 6u ce 1939. rogune cnyctuo ce Ha 39,6%.
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[Ipema nopanyma cpeckux (KoOTapcKux) cyzoBa 3a nepuoj o 1932. no 1939.
rofivHe, NpMKa3aHuM Ha ['paduky 4, ykynaH 6poj KpUBHUYHUX JieJs1a je pacTao
no 1934. rogune. [locse 1934. roguHe yKynaH 6poj KpUBUYHUX Jiesla OCTaje Ha
BUCOKOM HHOBOY oz tpeKko 100 000 KpuBUYHUX Jies1a TOAULIbE, 3 CBE TOJHE
ocuM 3a 1939. roguny.

I'paduk 4. KpeTamwe kpuMuHaJjia y KpasbeBunu Jyrocaasuju o 1932, 1o 1939.
roguHe (moJany CpecKUX o H. KOTApCKUX CYI0Ba)
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H3Bop nogartaka: CTaTUCTUYKU roAUllIbalnu 3a nepuog of 1932. no 1940.
roguHe. [Ipukas ayTopa.

Y cTpyKTypH KpUMHHAJIa, IpeMa Mo/jalliMa CpeCcKUux (KOTapCKUX Cy/J0Ba), y
I1eJIOKYTTHOM [I0CMaTpPaHOM Iepro/1y TPeoBJIajaBasia Cy KpUBUYHA fiesla IPOTUB
nMoBuHe. OBa KpuBHUYHa Aiesia 1932. roguHe ynnuia cy 50,8% oJ ykynHor 6poja
KPUBUYHHUX JleJ1a, a Ha Kpajy mocMaTpaHor nepuo/a, 1939. ronmHe, KpuBUYHA

JleJla IPOTUB UMOBHHE YYeCTBOBaJIA Cy Y CTPYKTYPH YKYITHOT KpUMHUHAJIa ca
46,5%.

CTpykTypa MMOBHMHCKOI KpHMHHaJIA, IpeMa IMNoJaluMa OKpPYXXHHUX U
NPBOCTENEHUX CY/I0Ba, TpUKa3aHa je y Tabesu 1.
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Tabesia 1. KpuBru4Ha Jiesia IPOTUB UMOBHHE Y Kpa/beBUHHU ]JyrocjaBuju
1924-1939. roguHe (moAaLy OKPYKHUX U IPBOCTENEHUX Cy/I0Ba)

T'oguna

ITa/beBuHa

Kpabha

Yraja

Pa36ojuumreo

IIpeBapa

BbankporcTBO

Bp.

%

Bbp.

%

bp.

%

Bp.

%

Bp.

%

bp.

%

1924

50

0.5

4814

46.8

249

24

196

1.9

403

3.9

169

1.6

1925

40

0.4

4712

473

256

2.6

161

1.6

436

4.4

279

2.8

1926

19

0.2

3998

429

240

2.6

131

1.4

425

4.6

292

3.1

1927

37

0.4

4164

49.5

261

3.1

100

1.2

442

53

259

3.1

1928

52

0.5

5444

52.9

375

3.6

179

1.7

512

5.0

319

3.1

1929

81

0.6

6477

47.8

390

2.9

159

1.2

678

5.0

435

32

1930

64

0.5

10421

82.3

472

3.7

139

1.1

528

4.2

40

0.3

1931

101

0.9

8151

74.9

619

5.7

188

1.7

530

4.9

39

0.4

1932

137

1.8

5238

68.8

535

7.0

192

2.5

415

5.5

61

0.8

1933

121

1.5

5988

72.3

574

6.9

298

3.6

348

4.2

55

0.7

1934

107

1.1

6604

66.9

575

5.8

252

2.6

364

3.7

32

0.3

1935

113

1.6

4769

67.2

699

9.9

194

2.7

398

5.6

55

0.8

1936

183

2.5

5073

68.0

692

9.3

253

34

352

4.7

49

0.7

1937

146

1.9

5183

67.4

704

9.1

281

3.7

352

4.6

29

0.4

1938

163

2.1

5050

65.9

671

8.8

243

32

377

4.9

14

0.2

1939

196

2.6

5189

68.6

615

8.1

238

3.1

383

5.1

0.1

*Huje

3abeJie’KeHo HI/Ije,Z[HO KPUBHWYHO [€J10

Tonuna

JluxpapcTBo

Jp. cayuyajeBn

Ykynno
KpUBHYHA

JeJ1a IPOTHB
AMOBHHE

bp.

Y

bp.

Y

Yo

1924

0.0

4403

42.8

10289

100.0
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1925 | -* | -* [4078[40.9| 9962 |100.0
1926 1 |0.0 {4218 |45.2| 9324 |100.0
1927 3 10.0|3152|37.4| 8418 |{100.0
1928 | -* | -* 13419 (33.2 10300 100.0
1929 2 [0.0|5338|39.4|13560(100.0
1930 | 34 |03 | 970 | 7.7 |12668|100.0
1931 18 [ 0.2|1235| 11.4 | 10881 |100.0
1932 | 27 | 0.4 1009 |13.3 | 7614 | 100.0
1933 19 [ 0.2| 884 | 10.7 | 8287 |100.0
1934 | 18 [ 0.2 {1021 |10.3 | 9873 | 100.0
1935 17 [ 0.2| 847 | 11.9 | 7092 |100.0
1936 | 19 | 0.3 | 844 | 11.3 | 7465 | 100.0
1937 11 [ 0.1 | 989 | 12.9 | 7695 |100.0
1938 9 |0.1 1137 |14.8| 7664 | 100.0
19391 6 [0.1| 936 |12.4| 7569 |100.0

H3Bop: CtaTtuctruuku roavmmwak 1933. u CTaTucTuyku roauimak 1940.
H3padyyHaBame ayTopa.

Y CTPYKTypH KPUBUYHUX Jlesia IPOTUB UMOBHHe HajBehe yuerrhe cy umase
Kpabe, 10K cy Ha JipyroM u TpeheM MecTy 6uJie yTaje U IpeBape. Yuenrhe kpaha
y CTPYKTYPHY UMOBUHCKOT KpUMMHAJIA je HarJo Iopacsio ca u3bujameM CBeTCKe
eKOHOMCKe Kpu3e, Kazaje ca47,8%y 1929.roaune Beh caenehe, 1930. rogune,
nopacJo Ha 82,3%. [1o 3aBpiieTky CBeTCKe eKOHOMCKe Kpu3e, yyelihe kpahay
CTPYKTYPU UMOBUHCKOT KPUMUHAJIA OCTaje U Jla/be Ha BUCOKOM HUBOY, Kpehyhu
ce usmebhy 60 1 70% o ykynHor 6poja KpUBUYHUX JieJla IPOTHUB UMOBHHE.
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['paduk 5. Yyemhe kpaha y CTpyKTypHu KPUBUUHUX Jiesia
NpoTHUB UMOBHHe y KpasbeBuHH Jyrocaasuju oz 1924. no 1939.
roavHe (MoAaLU OKPYKHUX U IPBOCTENEHUX CY/0Ba)
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T'oguna

H3Bop: U3padyyHaBame ayTopa.

CTpyKTypa HMOBHHCKOI KpUMHHAJIA, peMa MoJanruMa CpecKux (KOTapCKUxX
cyZzi0Ba), npuKa3aHa je y Tabesu 2.
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Ta6ena 1. KpuBuuHa Jiesia 1poTUB UMOBHHe y KpasbeBuHH JyrocaaBuju o 1932,
no 1939. ropuHe (mojany CpecKUX OH. KOTAPCKUX CY/10Ba)

(2]
=
B,
= < S O
g ) = =3
= (= = = ®R
5 = > s 2
= =
=)
=
bp. % bp. % bp. %

1932 | 13530 | 333 533 1.3 18793 | 46.2
1933 | 17463 | 36.2 719 1.5 | 20146 | 41.7
1934 | 21953 | 36.4 919 1.5 | 24943 | 41.4
1935 | 15336 | 33.9 819 1.8 | 15749 | 34.8
1936 | 15376 | 31.8 875 1.8 | 19099 | 39.4
1937 | 21849 | 355 860 1.4 | 25442 | 413
1938 | 19684 | 36.4 901 1.7 | 22517 | 41.6
1939 | 15531 | 36.5 841 2.0 | 14644 | 344

Tonuna
IIpeBapa
JApyru cayyajeBu
Yxynno

bp. % bp. % bp. %

1932 | 672 1.7 7107 | 17.5 | 40635 | 100.0
1933 718 1.5 9244 | 19.1 | 48290 | 100.0
1934 | 861 1.4 | 11604 | 19.3 | 60280 | 100.0
1935 906 2.0 | 12457 | 27.5 | 45267 | 100.0
1936 | 853 1.8 | 12224 | 252 | 48427 | 100.0
1937 | 877 1.4 | 12509 | 20.3 | 61537 | 100.0
1938 759 1.4 | 10273 | 19.0 | 54134 | 100.0
1939 | 761 1.8 | 10820 | 25.4 | 42597 | 100.0

N3Bop: CtatucTUykU rogviitbak 1933. u CTaTUCTUYKU rogulimbak 1940.
U3pauyHaBame ayTopa.
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Y CTPYKTYpH KPUBHUYHHUX Jlesla IPOTHB UMOBHHE y IOCMAaTPaHOM NEepPUOAY
npeMa nojanuma cpeckux (KOTapCKHX) CyAOBa, IpeoBJajiaBasa je kpaha
Y yTaja U3 HeBOJbe >KUBOTHHUX HAMHUPHULA U IpeJMeTa )KUBOTHe NOTpebe.
Yyermihe 0BOT KpUBUYHOT JieJ1a Y CTPYKTYPU UMOBHUHCKOT KDUMHUHAJIA Y IEPHUOLY
1932-1939. roaurHe, npema nojanyMa Cpeckux (KOTapCKUX) CyZ0Ba, IPUKa3aHO
je Ha ['paduky 6.
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T'ognna

U3Bop: U3pauyHaBame ayTopa.

Y5eo KpUBUYHOT Jiesia Kpaha U yTaja U3 HEBOJbE )KMBOTHUX HAMHUPHULA U
npeaMeTa KUBOTHE MOTPebe y CTPYKTYPU KPUBUYHUX Jles1a IPOTHUB UMOBUHE,
npeMa nojalnuMa cpeckux (KOTapCKUX) CyZ,0Ba, y IOCMaTpaHOM Ileprofy 61o je
BeoMa BUCOK Y 1932. roaguHe usHocuo je 46,2% cBUX KpUBUYHUX Jiesla IPOTUB
VMOBHHe. 3aTHM je 0Baj y/le0 [104eO0 Jla ona/ia, ajiu je v ja/be 0CTAa0 Ha BUCOKOM
HUBOY U 1939. rogune usHocuo je 34,4% oJ, CBUX KPUBUUYHUX Jiejla IPOTUB
VMOBUHE.

5. 3ak/byuak

WMajyhu y BUAY AeTa/bHOCT NpUKa3aHUX NojlaTaka Moxe ce pehu fja je
CTAaTUCTHUKA KPUMHHAJIA, KAa0 U CTAaTUCTHUKA yonuTe, y Kpa/beBUHH JyrociaBuju
61J1a Ha 3aBU/JHOM HUBOY 3a OHO BpeMe. CTaTUCTHKA KpUMHHaJIa 61Jia je BpJIo
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JleTas/bHa, @ 60raTCTBO CTATUCTUYKHUX MOJAaTaKa Npyxa 6pojHe MoryhHocTH
3a aHaJIM3y KpUMHHaJIa ¥y eproy udMeby Ba paTa Ha NpoCTOPY KOjH je
obyxBaraJia Hekajalwka KpabeBrHa JyrociaBuja.

[Toganu o KpUMHHANY 06jaB/bUBAHU CYy Y CTATUCTUYKUM FOULIbALIUMA Y
nepuony oz 1932, no 1941.roauHe. 06jaB/bMBaHHU CY IOAALM 0 6POjy U CTPYKTYPHU
KpPUBUYHUX Jiesa (ocyheHUKa) NPUKYI/bAaHU OJ OKPY>KHUX U NPBOCTENEHUX
CyJ0Ba U cpeckux (KoTapckux) cygosa. [loganm cpeckux (KOTapckHx) cyZoBa
HUCy oTnyHHU. [lo 1932. roavHe HUCY AOCTaBJ/baHU N0 ALl KOTAPCKUX CyZl0Ba
ca nogpydyja Ctosia ceaiMopule y 3arpeby, IITO y U3BECHOj] MEPU OTeXKaBa
CTBapame L|eJIOBUTE CJAMKe 0 KpeTakby KpUMUHaJjay nepuony npe 1932. rogune.

W3 pacnosioxkuBUX NTolaTaka, Mehy TUM, HeCyMIUBO Ce MOKe 3aK/byYUTH Jia Cy
y CTPYKTYPU KPUMHHAJIa IpeoBJajJiaBaja KpMBUYHA JleJla IPOTHUB UMOBUHE,
Kao U /la Cy y CTPYKTYpPH KPUBUYHUX Jiejla IPOTUB UMOBHHe IIpeoBJajiaBalie
kpabe (mozany oOKpy>KHUX U IPBOCTENEHUX CY/I0BA) U Kpabha U yTaja U3 HEBOJbe
>)KMBOTHHUX HaMHUPHHUIA U NIpeJiMeTa »KHUBOTHe NoTpebe (Mojanu CpecKux,
OJIHOCHO KOTapCKHX CyZ,0Ba).

OBakBa CTpyKTypa KpHMMHHaJa yKa3syje Ha TO Ja Y3pOKe HMMOBHUHCKOT
KpUMHHAJa Npe cBera Tpeba TPAXXUTHU Yy TELIKOM eKOHOMCKOM MOJIOXKAjy
craHoBHULITBA. Kpabe, a HapounuTo Kpahe U yTaje U3 HEBOJbe KUBOTHUX
HaMUPHUIA U TPEIMETA )KUBOTHe IOTpebe BPILIeHe Cy, HAUMe, Ipe CBera 360r
HeMallTHHe. O4eBHUHO je Aa je HAPOYUTO y nepuosy CBeTCKe eKOHOMCKe
KpH3e JIO0ILJI0 10 opacTa KpuMHHaJAa. /la jiu je kpu3a 6usa GpakTop Koju je
NIpecy/HO yTULIA0 HAa KpeTamke KPUMHUHAJIA Y OBOM IIepUOAY U KOjHU Cy joll
dakTopU yTUIIATU HA TO KpeTatbe, HeKa Cy 01 BAXKHUjUX IUTakkha Ha Koja 6 ce
JlaJbMM UCTpa)KMBawbUMa CTaTUCTUKe KpUMUHaJay Kpa/beBUHHM JyrocsiaBuju
Morao JaTH 0 roBop.
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PROPERTY CRIME STATISTICS IN THE KINGDOM OF YUGOSLAVIA

Summary

The paper analyzes statistical data on property crime in the Kingdom of Yugoslavia
in the period from 1924 to 1939. The analysis includes the manner of collecting and
publishing data on the overall structure of crime by the General State Statistics
Office of the Kingdom of Yugoslavia, as well as the organization of courts in the
Kingdom of Yugoslavia. The author also exlain the difference in the way of presen-
ting data on crime in statistical yearbooks according to the legal categorization
of criminal offenses. The paper presents data on adults and minors convicted by
decisions of first-instance, district and county courts from 1922 to 1939. Criminal
offences against property were predominant in the overall structure of crime.
According to the data from district and first-instance courts, the most common
property-related crime was theft, while the data from county courts show that the
most frequent crimes were theft and petty theft (misappropriation of another’s
movable property, food and small-value life necessities). The structure of recorded
property crimes indicates that the crimes were primarily caused by poverty and
difficult economic situation of the population in times of hardship. It is confirmed
by the fact that both the total crime rate and the total property crime rate in the
Kingdom of Yugoslavia were at the highest level during the World Economic Crisis
in the period from 1929 to 1932.

Keywords: crimes against property, crime statistics, statistical yearbooks, King-
dom od Yugoslavia.
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3awmume uau npuMeHy Have.1d 3ab6paHe spaharba, ca noce6HUM 0C8PIMOM
Ha KoHmekcm naHudemuje supyca kopoHa. Teopujcku u y npagHum
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1.¥YBog,

[lanzemuja BUpyca KOpoHa Koja je loTpecJia LieJIU CBeT NpeAcTaB/ba TPEHYTHO
HajBehu M3a30B KOju ce nocTaBJ/ba Ipej MehyHapoAHY 3ajeJHULY. JoL 0/ TPBUX
3abeJsieXKeHUX CJy4ajeBa 3apakaBamba BUPYCOM KOPOHa, ¢ Kpaja 2019. roguHe,
Npeko nepyosa y kojem je CBeTcka 3/ijpaBCTBEHA OpraHu3aliyja nporJjacuJia
nangemujy, na Tokom 2020. u 2021. roauHe, LieJ10 40BEYaHCTBO Ce CyCcpeTaJsIo ca
BeJIMKUM 6pojeM M3a30Ba y3pOKOBaHUX NaHAeMUjoM. Oz roJie 6op6e 3a KHUBOT
CBaKOT 3apakeHor, IPeKo NPOMeHa CBAKOJAHEBHOI )KUBOTA — OTpaHUYemha UJIU
YKH/Jjaka c1060/e KpeTaka, 3aTBapama LUIK0J1a, Iponajama BeJUKor 6poja
MaJIuX U CpeJilbUX NPUBPEJHUX ApyLITaBa 0 HOTHYHOTr Kpaxa y nojeJuHUM
NpUBpeHUM JleJIATHOCTUMA, PeCTPUKTHUBHE Mepe U ONTaCHOCT 110 XKUBOT YCJIe[
NaHJeMHuje CTaBUJIM Cy Ha TeCT JbyJCKa IIpaBa U LiMBUJIM3aLlMjCKe TeKOBHUHE
Kao HUKaJa paHUje y caBpeMeHOM [J106y. Ycien BeJMKOr 6poja nanujeHara
3apaX€HUX BUPYCOM, 3/ipaBCTBEHU CUCTEMHU F'OTOBO CBUX Jip>KaBa CBeTa HAlllJIX
Cy ce IpeJi KOJIallCOM, TOCEGHO TaMo rje cy Beh 6UJIN y He3aBUAHOj CUTyaLUjU
360r AyroroUIilbUux Kpu3a. Tako ce JOLIJIO Y CUTYaLUjy [la U AP:KaBJ/baHU, Kao
Y OCTaJie KaTeropuje JbyAu Yy MHOTHM JIp>KaBaMa CBeTa HUCY OUJIK Y MOTYhHOCTHU
Jla 106ujy ajleKkBaTHY NoMoh. ¥ cupoMalllHUjUM 3eMJ/baMa, Koje Cy ce U Ipe
NaH/AeMHje Haja3uae y TEIIKUM €eKOHOMCKUM, COLlMjaJIHUM, 6e36e{HOCHUM
Y [pyTUM KpH3aMa U PU3UIMMa, ONCTAHAK JieJla CTAHOBHUILITBA 030UJbHO je
JlOBEeJleH Y IUTakbe.

llesna cutyanuja u3a3BaHa MaHAEMHUjOM OJipasuJa Ce U Ha U36erjnykKo-
MUTPAaHTCKY NOMNYJALMjy, Kao jeIHY OJf HajpakbUBHUjUX KaTeropuja CTaHOB-
HuwTea. OHHU Ccy, ycJe[ NaHAeMHUje, U3JI0KEeHH JOAAaTHUM PU3HUIMMa, KaKO
y Zip>KaBU MopekJia, Tako npoJasehu Kpos AprkaBe TPaH3UTa, [1a YaK U y
Jp:kaBaMa oapejuiiTa. [laH/leMuja HUje 3aycTaBUJa MUTrpalyje, Beh ux je
YCIOpHUJIA U OTexXaJla, Te u3berjnie U MUrpaHTe JoBeJsa y 3HAaTHO JIOLIHjU
[10JI02Kaj Hero npe u3bujamwa NaHJeMuje U U3J0XKHUJIa OPOJHUM pU3ULUMA —
nopeJ 3apakaBamwa BUpycoM, ToBehaHa je BepoBaTHoha jaB/bama U APYTUX
pH3MKa CBOjCTBEHUX 0BOj KaTeropuju. Kako 64 ce mto mnpe AJ0MOIJIH ApKaBe
OJlpeMILNTA, U36eryarlie U MUTPAHTH JIAKO [TOCTAjy MJIeH Tpropana Jeyaumal
Y KpHjyMuapa, U3JI0KeHU cy BeNuM TpOLIKOBUMaA, Te ApyTruM 6e36e JHOCHUM
pusunuma. Takobe, cTame y nojeJUHUM Jip>kaBaMa NopekJia U30erjuLa,
ycJie[l TellKe CUTyalldje ca aHJeMHjoM, 0TeXKaBa UM IOTIYHO oHeMoryhaBa
NoBpaTakK U36eraux y Te ApKase.

1 UNHCR u IOM cy jyHa 2020. roguHe 06jaBU/IN HOBeJMPAHO U3/ake AoKyMeHTa: IOM-
UNHCR Framework document on developing standard operating procedures to facilitate
the identification and protection of victims of trafficking, June 2020, Bugu npersegHo
oz CtojanoBuh, b. (2020). UIOM-YHXIIP OKBUPHU JOKYMEHT O pa3Bojy CTaHAApPAHUX
ONepaTUBHUX IPOLe/lypa 3a OJ1aKIllaBake HAeHTUQHUKAIIUje U 3aLTUTE )KPTaBa TPrOBUHE
Jbyauma, 36opHuk padoea I[IpasHoz pakyamema y Huwy, ron. LIX, 6p. 89. 391-395.
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M3 Hanpes HaBeJleHUX pa3JioTa, ayTOPU pajia Cy Ce MPUXBATUIN 3aXTEBHOT
3a/laTKa /ia MCTPaXke U aHaJIM3UPajy Aa I yTPOXKEHO TPaBo Ha 3JjpaBJbe, Koje
HECYMHIbUBO MPe/ICTaBJ/ba JbYACKO ITPABO, KPO3 HEaZIEKBATHY UJIH HEJOCTYTIHY
3/IpaBCTBEHY Her'y MOXKe OMTHU OCHOB 3a Y>KHBakbe MpaBa Ha MehyHapoaHY
3alITUTY UJIU IPUMEHY HaueJsia 3a0paHe NPOTeprUBakha, Ca NOCEOGHUM OCBPTOM
Ha KOHTEKCT MaH/leMUje BUpyCca KOPOHA U aKTYeJIHY CYACKY npakcy y EBpomu.
Teopujcku 1 y NpaBHUM JIOKYMEHTHMA OBA TEMA je He/I0BOJbHO oGpaheHa.

2.llaHAeMMja M BbeHe nocJiejune

bp3o mwrpemwe Bupyca U Nporjaulewme naHjeMuje, y MHOTUM 3eMJ/baMa CBeTa
JI0BeJIO je 10 yBohera peCTPUKTUBHUX Mepa KOjuMa Cy ce orpaHuyaBaJia uiu
yKH/1aJsa 6pojHa JbyAcKa npasa U caob6oze. Tako je Ha HUBoy CaBeTa EBpore
10 gp>xkaBa geporupaJio oapeheHa jby/icka nmpasa, y ckJaay caus. 15 EBponcke
KOHBEHIIMje 0 3allITUTH JbYICKUX MMPaBa U 0CHOBHUX cio6oaa (EKJbIT).? Mehy
THUM Jp>kaBama je u Peny6sauka Cpbuja.’

['oToBO Jla HEMa Jip>KaBe CBETa Y K0joj HUje 3abesieKeH MaKap jeJlaH CJayuaj
o6oJ/bera BUPYycoM KopoHa. Takobhe, 3a6esiexeHu cy 6POjHU CIyvajeBU 3eMasba
KOje Ha HeaJleKBaTaH Ha4yMH OeJiexxe cjy4ajeBe 3apakaBaka U CMPTHOCTH
o6oJsiennx. MehyTUM, OHO LITO MpeCcTaB/ba JOJATHU U3a30B jeCTe HAa KOjU
Ha4YMH Ce Ap)KaBe HOCe Ca HOBOHACTAJIOM CUTyalujoM. YaK U y eKOHOMCKH
HajCHaXXHUjUM AprkaBaMa cBeTa, nonyT CA/| u nojeanHux 4ianuna EBponcke
yHuje (EY), nanjemuja je nsaspasia 0361U/bHY KpU3y Te BEJUKHU OPOj KpTaBa.
Kpu3sa y nojeiuHuM, CHpOMaIllHUM JpKaBaMa, jolll je ApacTUYHHU]ja, KaKOo 360T
Beh Jioller cTamwa y 3/[paBCTBY, TaKO 360T HOBOT M3a30Ba y BUJY TaHAeMU]e.

3aTBapame rpaHuIa 6UJIa je jeiHA 0/ HAjBU/I/bUBHUjUX OJIIMKA 60pOe MPOTUB
mupewa navjemuje. J/ipkase Cy 3aTBapaJie rpaHUIle a IpaBUJa Cy ce MeraJia
6e3 HajaBe rOTOBO CBAaKOAHEBHO. Heke o/ Ap:kaBa Yak cy oJi/1y4uJie /ja 3abpaHe
MOBpaTaK CONCTBEHHUM Jp)KaB/baHUMa U MOpeJ YWibeHUIle Ja MpaBo Ha
JIp?>KaBJbaHCTBO Mpe/ICTaB/ba JbY/JCKO TPABO U J]a U3 Hhera JlepuBHpajy 6pojHa

2 Convention for the Protection of Human Rights and Fundamental Freedoms, European
Treaty Series, No. 005.

3 Peny6suka Cp6uja je 7. anpusa 2020. roauHe nocsajsa HOTUPUKALM]Y O Aeporanuju
oapen6u EKJbII, nako je npetrxonHo y Peny6sannu Cp6uju yBeieHO BAHPeJHO CTakbe joll
15. mapTa 2020. roAuHe. Y3 Wy je jour AeBeT Ap:kaBa yiaHuna CaBera EBpomne ynyTuio
HoTudukanujy l'enepasnom cexperapy CaBeta EBpomne: An6anuja, I'py3uja, EcTonuja,
Jepmenuja, Jleronuja, Mosigasuja, PymyHnuja, Can Mapuno u CeBepna Makesonuja. locTynHo
Ha: bit.ly/3jxFQx3.
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npaBa pe3epBucaHa 3a Ap)KaBJbaHe.* Y morjey usberjvua 1 MUrpaHaTa oBa
npobJeMaTHKa Moe HajooJbe Ja ce caryefia UMajyhu y BUAY YMmbeHULYy JAa
nojevHe ApKaBe NpeJiBUbhajy caHKIMje IpeMa MojeUHIIMMA KOjU IPOBEY
JYKU TepuoJ, of mpeJBubheHOT BaH TepuTopHje (3abpaHa yJsacka y ApKaBy,
0/ly3UMakbe AP:KaBJ/baHCTBA, O/ly3UMakhe Ny THe UCIIpaBe, 3abpaHa HallyLITamka
JipKaBe 110 MOBPATKY, Ka3HeHe caHKIWje, UTA.). [loce6HO je KpuTUYHA CUTyaLHja
y OHUM JprKaBaMa rJle Cy y TOKY Opy»KaHU CyKoOH, MehyHapoaHu U/uamn
HeMehyHapozHY, Koje Cy ¥ Tpe u36ujarma NaH/jeM1je uMaJie aJlapMaHTHO JIOII
0/IHOC IpeMa COIICTBEHUM Jip>kaB/baHUMa (ABranuctas, Cupuja, Upak u gpyre).
Takobe, ycsieq naHieMuje BUpyca KOPOHa, GeJiexxe ce CIydajeBH CTOMUpPambha
NOCTyNaKa penaTpujanyje u3berauna y nojeAUHUM ApKaBa.

HoBoyBezeHe peCTpUKTHBHE Mepe 3alITUTe FPaHuUlle, Koje Cy noJpa3yMeBaJjie
clipevyaBame yjacka lojeflHana U rpymna, ajlu U Mepe KapaHTHHA, 3HaTHO
Cy yTULlaJle Ha MUurpauuje y csety. [Ipema noganuma YjesumbeHUX Halyja
(YH) Tokom 2020. roauHe pacT MehyHapoJHUX MUTpal4ja yCIOpHoO je 3a 27
npoueHaTta (United Nations Department of Global Communications, 2020).
MMnaukanuje cy 6pojHe a/iu noce6Ho Kaja je ped o usberaunama. Hemoryhsocr
IpUCTyIa TEPUTOPHjU 32 COG0M MOBJIAYU U HEMOT'YNHOCT NPUCTYHA OCTYIKY
asuJa. HeycksaheHocT Mepa Koje cy 3a [MJb KMaJie 3alUTUTY jaBHOT 3/jpaBJba
ca MmehyHapoHonpaBHUM o6aBe3aMa Beh Ha HOpMaTUBHOM HUBOY JI0BOJIUJIA
je 710 KpllewHha NpUHIUIA 3abpaHe NIPOTepUBakha.

3. [IlpaBo Ha 3JpaBJ/be Ko JbY/JCKO MPaBO

[IpaBo Ha 34paBJbe NpeJCcTaB/ba jeJHO OJ JbYACKUX NpaBa. OHO cnaja y pej
€KOHOMCKMUX, COLIMja/IHUX U KYJITYPHUX IPaBa, KOHKPETHO NpeJiCTaBJ/ba je/JHO O]
couujasHux npaaa. [[paBo Ha 3/ipaBJbe je peryjucaHo 6pojHUM MehyHapogHUM
NpaBHUM MHCTPYMEHTHMaA aJld U 3aKOHOJJaBCTBOM MHOI'MX /Ip>KaBa CBeTa, ¥
IpPBOM peAly Y yCTaBMMa, aJlu U 3aKOHOJ,aBCTBY Ap>KaBa.

Ha mMebhyHaposHOM mnJiaHy mpaBo Ha 3/ipaBJbe je MpeaBUDEHO y GPOjHUM
YHUBEpP3aJHUM MehyHapoAHONpPaBHUM HHCTPYMEHTHUMA: YHUBepP3aJIHOM
JleKJapalnujoM o JbyACKUM mnpaBuma® (wi. 25, ct. 1), MehyHnapoauum
MaKTOM O eKOHOMCKHUM, COLIMjaJIJHUM U KyJATypHUM npaBuma ([TECK)® (u..
12), MebyHapoZiHOM KOHBEHI[MjOM 3a €JMMHHALHjy CBUX OOJIMKAa pacHe

4 0 mpaBy Ha p>aBJ/baHCTBO Kao JbYACKOM MpaBy BUAHU AeTasbHo Cok, V. (1999). Pravo na
drzavljanstvo. Beograd: Beogradski centar za ljudska prava.

5 Universal Declaration of Human Rights, UN GA Resolution 217 A.

6 International Pact on Economic, Social and Cultural Rights,
United Nations, Treaty Series, Vol. 993, p. 3.
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JUucKkpuMuHanuje’ (4. 5, e, iv), KoHBeHIIUjoM 0 eJITMMUHALIMjU CBUX 06JIMKA
JuckpuMuHanuje xxena® (ua. 11, ct. 1, Tau. ¢), KoHBeHnmjoMm o nmpaBuMa
netera’ (4. 24), MehyHapoiHOM KOHBEHLHjOM 3a 3alITUTYy NpaBa CBUX
paJHMKa MUTpaHaTa U YJaHOBa bbUX0BUX nmopozaunall (wi. 28, 43 (e) u 45 (i),
KoHBeHI[MjoM 0 mpaBHUMa oco6a ca MHBaauguteToM!! (4. 25). KomuTteT 3a
€KOHOMCKQ, COI[MjaJIHA U KYJITypHA mpaBay OnuiteM KoMmeHTapy 6poj 14 (2000)
npejBubha NpaBo Ha HajBUlle AOCTYNHU CTaHAap/ 34 paBJsba (4. 12 [IECK).

Ha peruona/siHOM HUBOY, IpaBo Ha 3/paBJbe je, y okBUpY CaBeTa EBpome,
npeasubeHo PeBupupanom EBporickoM conujasHoM noBesboM!? (wi. 11). Y
okBUpy Adpuuke yHuje, AQpMYKOM N0BE/bOM O JbY[CKUM paBUMa U IpaBUMa
Hapoza®® (4. 16) u JloAaTHUM NPOTOKOJIOM Y3 APPUUKY MOBEJbY O JbYACKUM
npaBMMa U mpaBrMMa Hapoza'* (4. 10).

MHCTpyMeHTUMa T3B. MeKO2 hpaed HACTaJUM y OKBUpPY cuctema YH, nonyT
[J106a/iHOT KOMITAKTa O CUTYPHUM, YpeheHUM U perysiapHdM Murpaiujamal®
v [o6asHOT KOMIAaKTa 3a u36eryuie!® Takohe ce gedpuHuiie 3Havaj PU3UUYKOT
¥ MeHTAaJIHOT 3/ipaBJjba ca GOKycOM Ha M36ersule U MurpanTe. [J106a1HUM
KOMIIAaKTOM 3a H30eryivile Jp)KaBe cy ce obaBesaJsie Ha yHampebhewe
NPUCTYyTA 3/paBCTBEHOj HE3M 0Jf cTpaHe u3bersuna.’’” CandHe ofpefce
cazpxu v [J106a/IHUM KOMIAKT 0 MUTpalidjaMa KojuM ce Jip>KaBe 06aBe3yjy Ha
YKJ/byUHBak€ 3IPaBCTBEHUX MMOTPeba MUTpaHaTa Y HALlUOHAJIHE U JIOKAJIHE

7 International Convention on the Elimination of All Forms of Racial Discrimination, United
Nations, Treaty Series , Vol. 660, p. 195.

8 Convention on the Elimination of All Forms of Discrimination against Women, United
Nations, Treaty Series, Vol. 1249, p. 13.

9 Convention on the Rights of the Child, United Nations, Treaty Series, Vol. 1577, p. 3.

10 International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, United Nations, Treaty Series, Vol. 2220, p. 3; Doc. A/RES/45/158.

11 Convention on the Rights of Persons with Disabilities, United Nations, Treaty Series,
Vol. 2515, p. 3.

12 Revised European Social Charter, European Treaty Series - No. 163.

13 African Charter on Human and People’s Rights, United Nations, Treaty Series, Vol. 1520,
p. 217.

14 Protocol to the African Charter on Human and People’s Rights on the Establishment of
an African Court on Human and People’s Rights, OAU/LEG/ AFCHPR/PROT (III).

15 Global Compact for Safe, Orderly and Regular Migration, UN dok. A/RES/73/195 (19
December 2018).

16 Global Compact on Refugees, UN dok. A/RES/73/151 (17 December 2018).
17 Tau.73
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MOJINTHKE U IIJIAHOBe 3JjpaBcTBeHe 3amTuTe.'® Ha HUBoy CBETCKe 3/|paBCTBEHE
opraHusanuje ycBojeH je OKBUp NpUOPUTETA U pyKoBoAehuX NpUHLIMIA 32
NpOMOBHCake 3/ipaBJ/ba U30eriuLna U MmurpaHara.'> UHCTpyMeHTH MeKor
npaBa y 06J1acTU MUTpaliuja Cy 0J I0Ce6HOT 3Havyaja UMajyhu y BUZy HUXOB
NOTEeHLMjaJIHU YTHULAj Ha dopMUpakbe Kopiyca o6aBe3yjyher MUTrpaliuOHOT
npaBay 6yayhaoctu.?

Ha HanmoHa/IHOM NJIaHY, YCTaBU HEKHUX JipKaBa NPOMUCYjy NPaBo Ha 3/ipaBJjbe
(YctaB Uuauje (1950) ua. 47; YcraB JyxHe Adpuke (1996), un. 27; Ycras
ExBazmopa (1998) u ap. (Heymann, Cassola, Raub, Mishra, 2013: 639-653). ¥
JIPYyTHM JIp>KaBaMa, IHUPOKHUM CIEKTPOM 3aKOHA U JIPyTUX MPaBHUX aKaTa
peryyimcaHo je y»rBambe paBa Ha 3ZjpaBJbe.

[IpaBo Ha 3/ApaBJbe CHaZa y peJ, COLMjaJHUX NPaBa, AaKJe OHUX IpaBa y
HoTJIe1y KOjUX Jip>KaBe Tpeba Zja UMajy aKTUBHY YJIOTY, Te Jia je cieliupUIHOCT
€KOHOMCKHUX U COLIMjaJIHUX ITpaBa y TOMe Jla Ce OHa ,He MOTY y MOTIIYHOCTHU
OCTBApUTH 3a KPAaTKO BpeMe, jep Cy CpeAcTBa 3a HUXOBO ClpoBohewme
OrpaHWYeHa U 3aBUCE OJ] CTelleHa EKOHOMCKe pa3BUjeHOCTH ApKaBa“ (Dimitrije-
vicet. al.: 2007,306). Unak, oBo He yMamyje 06aBe3e JIp’kaBa Koje IPOUCTHUYY 13
[NIECK, koHKpeTHO IpeAy3uMake KopaKa 10 MaKCHMyMa CBOjUX PACIIOJI0KUBUX
cpe/icTaBa M NyTeM CBUX MOTOJAHUX CpPeJiCTaBa, y LUJbYy MPOTPECHBHOT
ocTBapHBama npeaBuhenux npasa.?! ®opmat (Lisa Forman) moctaB/ba NUTabE
Ja iy he oBa maHZeMuja MOCAYKUTH KAao KaTaJu3aTop 3a peliaBamwe noctojehux
M3a30Bay 06J1aCTH 3/IpaBJba U JbY/ICKUX NTpaBa. Kao jejuHO pemiewme npesiaxe
CYyIpOTCTaB/bakbe perpecuBHUM MOJUTHKAMA KOje He HCNYHhaBajy JOCTUTHY Te
CTaHAap/e 3allTHUTe /bYACKUX MpaBa. CMaTpa /ia caMo Ha 0Baj HAYMH MOXe
Jiohu 1o TpaHcdopmalje paBa Ha 3/paBJbe U JOCTU3akha OHOTra LITO HAa3UBa
3/paBcTBeHOM npaBaoM (Forman, 2020: 375-378).

18 Ilusb 15, Tau. e. O [1o6asHOM KOMIIAKTY 0 MUTpalujaMa, BUu Buile Krasi¢, B., Stojanovic,
B. (2020). Globalni kompakt o migracijama: pravna priroda i potenijalni uticaj na razvoj
medunarodnog migracionog prava, Pravni zapisi, god. 11, br. 2. 645-662.

19 World Health Organisation, Promoting the health of refugees and migrants - Framework of
Priorities and Guiding Principles to Promote the Health of Refugees and Migrants. loctynHao
Ha: bit.ly/ 3GkFuDs.

20 Bupu Krasi¢, B., Stojanovi¢, B., ibid.
21 Yn.2,cT. 1.
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4. MehyHapo/Ha 3alITUTA U IPABO Ha 3JipaBJbe

4.1. Ilpaeo Ha a3ui

[lpaBo Ha yTouuIITEe NpejBUDEHO je YHHBep3aJIHOM [eKJapanujoM o
JbYJICKUM IpaBruMa.??> OHO je rapaHTOBAHO U JIPYyTUM MehyHapoJHUM IpaBHUM
WHCTPyMEHTHUMA, MaXxOM peruoHaJ/iHOT KapakTepa. [IpaBo Ha go6ujarme a3uia
JedbuHHUCaHO je y ckJaAy ca HopMmaMa KoHBeHLMje 0 cTaTycy u3berauua u
Apyrux obaBesyjyhux npaBHUX akaTa, 0JJHOCHO ojpes6aMa HallMOHAJIHOT
3aKOHO/JaBCTBA KOjUM ce oZipehyjy npaBuJia MOCTyNKa CTULAka a3ua.

KoHBeHIMja 0 cTaTycy U30€ryIula, UaKko Nponucyje AeuHUIU]jy U30eTIHIlE, Kao
Y IpaBa M o6aBe3e u3berunla, He npeJBuba nocTynak 3a CTULlamke U36erJIN4Kor
craTtyca. To je ocTaB/beHO Jip>kaBaMa Ja ypejie fomahuM npaBoM. Bucoku
KoMecap YjeaumeHUX Hanyja 3a usberaue (YHXIP) je, y uumby yHudukanuje
MOCTYIKA a3uJia U a OM TaKO OJIAKIIA0 HAAJIeXXHUM JIP>KAaBHUM OpraHUMa y
Jip>)kaBaMa npujeMa, uspazauo [I[pupydyHUK 0 MOCTYNKY U KpUTEepUjyMHUMa 3a
oapehrBame U3bersMYKor cratyca.?

W36ersinyku cTaTyc ce Aojesbyje JHUIY KOje UCIYHhaBa yCJ0Be MPONUCaHE Y
yJ1. 1 (A) (2) KoHBeHLIMje 0 cTaTycy U36€erulia, a JoMeH npuMeHe KoHBeHI[Hje
je mpomupeH byjopiikum npotokosom?* (1967) u Ha u3berJivile Koje fosiase
BaH EBpone, HakoH 1.janyapa 1951. roauHe. U36eTJIMYKU CTATYC je CBOjeBpCHA
MOTBp/a [la je HEKO JvIle U36eryinna, OJHOCHO UMa JleKJapaTOpHHU, a He
KOHCTUTYTHUBHU KapakTep. U3b6ersunom 64 TpebaJsio ja ce cMaTpa JULE Koje
vcnymana yciaoBe u3 4. 1 (A) (2) KouBeHnuje o cTaTycy u36erauna o OHOT
TpeHyTKa KaJja HallyCTH TEPUTOPHjY [iprKaBe opeKJia U Hale ce Ha TEpUTOPUjU
cTpase apxkaBe. CTora, U36erJiM4Ka 3allTUTA Ce [0/ie/byje OHOM JIUILY Koje je
Nperno3HaTo Kao usbersauua.

VI3 HaBeleHUX pa3Jiora, 0/ 3Hayaja je fa u36eraunama 6ysie oMoryheH HecMeTaH
MPUCTYI TEPUTOPHUjU U NOCTYIKY a3UJia y Zp>KaBU npujeMa. [Ipakca MHOrux
Jip>KaBa ce I0Ka3aJla HeaJleKBaTHOM y NorJiely IPUCTYyIa OCTYNKY asuJa
Y HberoBOM BODemwy y KOHTEKCTY naHzeMuje. Tako je y HEKMM JAp»KaBaMa
JIOILJIO 10 3aCTO0ja Y MOCTYIKY a3uJla U CaMOM IIPUCTYIy NOCTYIIKY, Y HEKUM
Jip>kaBaMa, MOCTYyNaK asuJja je BoheH ,Ha Ja/bUHY" (IyTeM BUJEO0 M03HBA),
ycJeJ, peCTPUKTUBHUX Mepa yBeJleHUX 300T aHieMUje 610 UM je oHeMoryheH

22 Yn. 14, cT. 1.

23 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and
Guidelines on International Protection under the 1951 Convention and the 1967 Protocol
Relating to the Status of Refugees, reissued Geneva, February 2019. HCR/1P/4/ENG/REV. 4.

24 Protocol relating to the Status of Refugees, United
Nations, Treaty Series, vol. 606, p. 267.
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NPUCTYN 6ecnJjiaTHOj MpPaBHO] 3alITUTH, GUJIO je MPUMETHO OJICYCTBO
NpeBoAUIalLa Te Cy TPaXKMOLU a3uJia U u3beryule yecto 6uje yckpaheHe 3a
yIo3HaBake callpaBMMa U 06aBe3aMa, UT/. CBe To, HEraTUBHO Ce 0Ipa3uJIo Ha
NPUCTYT NOCTYIKY U FbeTOBOM TOKY, KaK0 y MOIJIely PO/ly>KaBakkha Tpajarmba
NOCTYIKA, TAKO U y MOTJIely KBaJUTETa, UMajyhu y BUAY, 1a U Y PEIOBHOM
CTamy, IOCTYNaK a3uJja npe/cTaB/ba noce6aH (ynpaBHU) NOCTYNAK Ca CBOjUM
crenpUYHOCTHUMA, MOUITO CY TPAXKUOLM a3UJja OCET/bUBA MONyJanyja us
OpojHUX pasJiora (mpob6JyeMHu y ApKaBU MOPEKJIa, AP>KaBH/Ma TPAH3UTA, UT/.).

4.2. 3a6paHa npomepuesatrsa (npuHyun non-refoulement)

[IpaBo Ha a3uJ je TeCHO Be3aHO ca NMPUHLMIOM 3abpaHe MpOTepUBama
(mpuHLMTO non-refoulement) Koju ce cMaTpa HOpMOM MehyHapoAHOT 06HYajHOT
npaBa. Taj npuHuun npeaBubeH je 4. 33 KoHBeHLMje 0 cTaTycy U36erjauia.
CymrtuHa MehyHapoiHe 3amTUTE U36eryuia (1o JoJacKy y ApKaBy npujemMa
Y 3a BpeMe Tpajama NOCTYyIKa a3uJa, aju U Mo JjoJe/bUBatby U30erJINYKOT
cTaTyca) jecTe TO Jia Ce y IPKaBU NpHjeMa oMoTyhH yXHUBame ePeKTUBHE
3alUTHTe U U36erHe pU3UK O/i NPOTEePUBakha y ipP>KaBy Y KOjoj IpeTH ONacHOCT
10 )KMBOT U 6€36€eJHOCT TpaXkuaala 3aiiTuTe. OMacHOCTH Y Jip>KaBU MOpeKJIa
(Ap>kaBu mocJse/jlber yobuyajeHor 60paBHUILTA 3a allaTpU/Jie) CY pasIMuUTH
- 01 Opy’KaHHUX cykob6a (MehyHapoHH, HeMehyHapo JHU HUJIM MEIIOBUTH),
npeTHe HeJpXKaBHUX paKTopa NojeAMHIIMMA U IpynaMa (Opy»KaHUX rpymna u
nojeiHaIa, 6UJIO Ja je ped o Moje IMHIIMMA U IpyIaMa o/l KOHTPOJIOM Jip>KaBe
WJIY BaH leHe KOHTPOJIe), I1a CBe J10 Pa3/IMYUTUX PU3HKa KOjU y HOBUje BpeMe
3aBpebyjy maxkmwy Kao LITO Cy NpUPoJHe KaTacTpode, 0OLHOCHO MOCaeUlle
KJUMAaTCKUX NpoMeHa.?®

3abpaHa nmpoTepuBama je TECHO Be3aHa U ca HopMaMa MehyHapogHOr npaBa
JbYICKHMX IIPaBa Koje Cy mocTaJsie arnco iy THo Baxkehe HopMe (HopMe ius cogens),
nonyT 3abpaHe My4yerwa® npesBuheHe KOHBEHLIMjOM IPOTUB MyYetha U APYTUX

25 TluTame TaKO3BAaHUX ,EKOJIOMIKUX U36erHIa“, HaKo joll yBEK HENPU3HATHUX Y
MO3UTUBHOM MehyHapoJHOM NpaBy, 3aBpehyjy nmaxkmwy Te cy 6pojHa MehyHapoaHa Tesa
noyesia /1a pa3Bujajy MexaHH3Me 3alITHTe MOBOJOM TOT NUTama. loane Teitiota v. New
Zealand, CCPR/C/127/D/2728/2016, UN Human Rights Committee (HRC), 7 January 2020.
Bunu Bume CrojanoBuh, b. (2020). Konctatanuja KomuTteTa 3a Jbyicka nmpaBa y ciaydajy
JoaHe TejTuoTa npotuB HoBor 3esiaH/ia v lheH 3Ha4aj 3a MehyHapo/iH paBo, 360pHUK padosa
IlpasHoz pakyamema y Huwty, rox. LIX, 6p. 87. 73-89 u Stojanovi¢, B. (2021). Savremeno
medunarodno izbeglicko pravo i nove tendencije u njegovom razvoju. U: Petrovi¢, V. (ur.).
Sedam decenija pravne zastite izbeglica - Zbornik radova povodom sedamdeset godina od
usvajanja Konvencije o statusu izbeglica. Beograd: Beogradski centar za ljudska prava. 49-52.

26 Komucuja3a MehyHapoHO paBo je NPUJIMKOM pa3MaTpama TeMe ius cogens 3ayseJa
CTaB /ia IUCTA HOPMHU ius cogens Huje ucupnua (non-exhaustive list), 1 y wy je yBpcTHIA
3a0paHy 3J/I0cTaB/bama. Buau International Law Commission, Report of the International
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CYPOBUX, HeJbYZICKUX UJIM TOHMKaBajyhyx Ka3HU Uy noctynaka.?’ Hopme ius
cogens IpeJiCTaBJ/bajy HOpMe KOje HUCY MTOJJIOKHE Jleporaljy, LITO 3Ha4u Ja
HX Ap>KaBe He MOTY AePOrUpaTH, 1a YaK HU 3a BpeMe BaHPEeHOT CTaka, jep je
ped o He/ieporabuJHUM MPaBHUM HOopMama.?®

Ha pernoHasiHoM HUMBOY 0Ji noce6HoOr 3Hayvaja cy oapenoe EKJbII u npakca
EBpornckor cyjsa 3a seyacka npasa (EC/bIl/Cya) (Krsti¢, Marinkovi¢, 2016:
133-137). Takobe, noj okpusbeM CaBeTa EBporne, ycBojeHa je 1 EBporicka
KOHBEHI[Hja 0 cipevyaBakby Myyetha U HeU0BEeYHUX UJIM NOHMKaBajyhux Ka3Hu
WJIM IOCTynaKa.?

Yak uy cuTyalnujaMa Kaza je 1010 o pyHAaMeHTaIHUX U TPAjHUX TPOMeEHa
y ApXKaBH MOpeKJIa, yKuAawe MehyHapojHe 3al1TUTE HUje U HEe CMe GUTH
ayTOMaTCKH NpuMemeHo. HauMe, pkaBe Ccy [y»KHe, U OHJA KaJila TEPET
Jl0KasrBama Nnaja Ha u36erynlie, a CBaKU 3aXTeB NPOLleHe MHAMBUAYAHO.
Ha Taj HauuH rpau ce ,KOPEKTUBHU MeXaHMW3aM 3a OTKJIalhake HeoNpaBAaHoT
yKUJjamba U36eryIMuKor CTaTyca U ClipeyaBambe Kpliema Havyesa non-refoule-
ment“ (PanueBuh, 2018: 97-98).

4.3. Esponcka cydcka npakca

U npe nangemuje Bupyca kopona ECJbII ofiydyuBao je no npeactaBkama Koje
Cy ce I0O3MBaJle HA HeaJeKBaTHY 3/paBCTBEHY 3alUTUTY y Zip>KaBaMa [I0peKJia.

Y norsieny 3abpaHe My4dera OJJHOCHO MOTEHUjaJHOT Kpluewa 4. 3 EKJbII
jelaH of 3HaYajHUjUX cay4dajeBa je [I. npoTuB YjeaumweHor KpabeBcTBa’ y Kojoj
je cyZ o[l1y4MBao 1o npeAcTaBLU ApxKaBbaHuHa CBeTor Kpuctodepa u HeBuca,
KOM je IpeTUJIO IpOoTepUBame y ApaBy [IOpeKJia Kao TProBLY HAPKOTHUL U Ma.
[TogHoCuIaL npe/cTaBKe je 610 TeUIKo 60JiecTaH, y I00AMaKJI0j pasu cuje, U
y Ap>KaBU MOpeKJa HUje UMao MOryhHOCTHU 3a CMeLITaj, Hhje UMao MOpPoJ ULy,
MOpaJIHy HA pUHAHCUjCKY MOJPLIKY KAa0 HU IPUCTYI a/leKBAaTHOj 3/ipaBCTBEHO]
He3U. EBpoOIICKU cy/ je y CBOjoOj IpecyAy HAllao [a je Yy KOHKPEeTHOM CJy4ajy

Law Commission Seventy-first session (29 April-7 June and 8 July-9 August 2019), A/74/10,
New York 2019. 146, 147.

27 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, United Nations, Treaty Series, vol. 1465, p. 85.

28 KomureT3asby/CKalpaBa,y CBET/Iy IaHAeMHje BUPyCa KOPOHA U ieporaluje by JCKUX
npaBa npeasubenux y [T, o6jaBuia je JOKYMEHT KOjU CaJip>KH JIUCTY HeZepOTrabUJIHUX
HopMU. Buau Human Rights Committee, Statement on derogations from the Covenant in
connection with the COVID-19 pandemic, CCPR/C/128/2, 30 April 2020, 2 (d).

29 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment, European Treaty Series - No. 126.

30 D.v. United Kingdom (1997).
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pouio fo nospene 4. 3 EKJbIL. Mako je npoTepruBamwe Tprosana Jporom
OIpaB/aHo ca CTAHOBULITA 3alUTUTe 6e36eJHOCTH, 4J1. 3 Ipe/CTaB/ba 3abpaHy
afncoJiyTHe IPUPOJE, Te je AYKHOCT Jip>KaBe /ia MOAHOCUOLLY IPY>KU rapaHIiyje
cajZp>kaHe y 4J1. 3 6e3 063upa Ha TEXKUHY KPUBUYHOT fiesa. Mako yc10BU KOju
Cy IOCTOjaJIu Y Ap>KaBU NOpeKJa HUCY CaMU 10 ce6H y CyNPOTHOCTH ca 4JI.
3, Ty>KeHa [ip>KaBa je npeyseJsia OATOBOPHOCT 3a Jledeke MO0JHOCHOILIA, KOjU
je y TOM TpeHyTKY 610 y oAMakKJioj ¢pa3u 60JieCTH, HA CAMPTH, Te OU HEroBO
NIpoTepUBamke y TOM TPEHYTKY yO6p3ajio HeroBy CMPT U HM3JIOXKHUJO ra
CTBApHOM pPU3UKY O/, CMPTH Y TELIKUM OKOJIHOCTHMMA, IITO OM HA Taj HAUUH
Jl0BeJIO 10 HEYOBEYHOT Y NOHMKaBajyher noctynawa npema tsemy. C 063upom
Ha BeoMa M3y3eTHe OKOJIHOCTHU CJyyaja U ybeJ/blBe XyMaHUTApHe pasJiore,
Cyn je Hamao Jja 61 NpoTepuBame MOJAHOCHOLA IPeJCTaB/bajio KPLIEHe Y.
3.Y apyroMm 3HadajHOM IpeJMeTy MOBOJOM MOTEHLUjaJTHOT Kplliemwha Y. 3,
H. npotuB YjenumweHor Kpa/beBCTBa, CyZ, HUje IPUXBATHUO apryMeHTaL U]y
y norsieny nospene EKJbIL3! [IpeacTaBka ce TUIaa npejioXeHor Bpahamwa
JAp>KaB/baHKe YraH/e, 3apakeHe BupycoM XUB, y 3eMmsby nopekJia, y Kojoj Huje
MMaJjia CUT'ypaH NpUCTyl oArosapajyheM sedewy. Besuko Behe npecyauio
je na Bpahame He 6U npeAcTaB/bajo NOBpeAYy, cMaTpajyhu fa ce oHa MOXe
YTBPAUTHU KaJia Cy MOTYNHOCTH 3a Jieyeke JIOIIN]je y 3eMJbY OpeKJIa aiy CaMo y
M3y3eTHUM CJlyyajeBUMa XyMaHUTapHe NpUpo/ie, O HOCHO KaJia MOCToje ,BeoMa
M3y3eTHe OKOJIHOCTU", Kao y npeameTy /l. npoTus YjegumweHor KpasbeBcTBa.
Cyn je 3ay3eo cTaB Ja ApKaBe 4IaHULEe HeMajy AYKHOCT Yy IIOTJIey NIpyKamba
3/lpaBCTBEHE 3aLUTHTE Y KOHKPETHOM CJy4ajy uMajyhu y BULY HEKPUTHUYHO
CTame NalUjeHTKUIbe U YHIbeHHUIY Ja y YraHiu UIMaK NoCToju ofpeheHuU
CTeIleH 3/]paBCTBEHe 3alUTHUTeE a /la Ce theHe TBP/ e MOT'y CBeCTH Ha Harahama
mTa 6u MorJio a nohe no 3.1y. 3HavajaH je u cay4daj CaBpan npotus JlaHcke.??
[logHOCH AL je TypCKU ip>KaB/baHUH Koju 0, 1991. roavHe x1BU y [laHCKO] a/u
koju je 2007. ocybhen Ha cezjlaM roZiiHa 3aTBOPA K KU3peveHa My je Mepa yAa/berba
u3 /laHcKe. Y 0BOM IIpe/iMeTy NOJHOCUJIALL je YKa3ao Ha Moryhy nospeay 4. 3
KonBeHLuje y ciy4ajy noBpatka y TypcKy ycJie[, CTamkba bberoBor MEHTAJIHOT
3ApaBJsba. Cy[ je yTBpZMO NTOTEHIIMjaJIHY NOBpPeAyY y CaAy4ajy IpoTepuBama y
Typcky 6e3 fo61jarka AOBOBHUX U HHAMBU/IYAJTHUX FapaHLAja 0 6PU3U KOjy 6U
no6uo (kaoy cayvajeBuma [lanomBuau u Tapaxes) TecHoM BehHOM 0 UeTUPU
rjacay Behy. Y oJJyLiy je cyJ HCTaKao CyMiby y TO Jja 61 NOAHOCHUJIALL y CJy4ajy
NOBpaTKa J06MO0 aleKBaTHY 3/paBCTBEHY Hery, [/le Takohe HeMa HU NOPOAUYHY
MpeXy HUTH 0cobe Ha Koje 61 Morao Jja ce OCJIOHH. Y 0ZJIyLi4 je HaBeJleHO Ja
je Ap»aBa Ay>KHa Jla 0CMM [IOCTOjaka Here ¥ yCTaHOBA YTBPAU U y KOjoj MepHU
he Heko 3aucTa UMaTU NpUCTyN buMa. Cys HABOLU TPU KpUTEpPUjyMa Koja je

31 N.v. United Kingdom (2008).
32 Savranv.Denmark (2019). OBanpejcTaBka je 27.janyapa ynyheHna Besnkowm Behy Cyza.
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l'IOTp06H0 MpaTUTH, 4 TO Cy LI€HAa JIEKOBA U JieYeha, l'IOCTOjal-be InopoanvHeE U
APYLUITBEHE MpPeXe Kao U y1a/beHOCT Here o/f MeCTa CTaHOBakaA.

Y norsieny nospe/ie HaudeJla 3abpaHe AUCKpPHUMUHAlMje, OHOCHO NIpaBa Ha
MOLITOBake NPUBATHOT U MOPOJUYHOr >KUBOTA, 3Ha4YajHa je NpeJcTaBKa
Kujytun npotus Pycuje.® [logHocuan je 6uo XUB nosutuBaH Myumkapar
MOpPEKJIOM U3 Y36eKUCTaHa KOM je HaJloKeHO Bpahawe y 3eMJby mopekJia Ha
OCHOBY 3aKOHa y Pycuju Koju HaJ1a>Ky Zia IpaBo Ha IPUBpPeMeHU 60paBak HeMaAjy
CTpaHIU ca OBUM 3/JpaBCTBEHUM cTamweM. CieliuPUYHOCT HeroBor c/ay4ajaje
TEeUIKO CTakbe Y KOM Ce HaJla3Mo UM YMHEeHUIA /A je y OpaKy ca ApaB/baHKOM
Pycuje u na umajy 3ajegHuuko aete. Cyn je ykasao ga uako 4. 14 EKJbII He
HaBOJU MeJULMHCKa CTawka Mehy ocHoBaMa 3abpaHe AUCKpPUMUHALU]jeE, Y
CKOPHjoj MpaKcH cMaTpa /ia ce 0Baj 4JIaH OJHOCU U HAa PU3NUYKU HHBAJUJUTET
U pa3JIM4YuTa CTaka HapyleHor 34paBJsba. CyZ je 3ay3eo cTaB fja OCTOjU
MehyHapoAHU KOHCEH3YC /la OTpaHUYeHa KpeTakha C [JU/beM 3alUTHUTe jaBHOT
3/lpaBJ/ba MOTY /la Ce IpMMeHe CaMO Ha BUCOKO 3apa3Ha 000/berba ca KpaTKUM
nepuoJioM UHKyb6anuje. Cyz je moce6GHO MCTAKao NapaJOKCaJHU PU3HUK Ja
OBaKBa MOJIMTHKA MOe JJOBECTH JI0 IIOroplllamka jaBHOT 3/ipaBJ/ba y CaAy4ajy
n3beraBamwa TeCTHPamwa, Kao U Ha nocMaTpamwe XMB-a kao Heyera uito ce
THYe UCK/bYUYUBO CTpaHala. Y3uMajyhu cBe HaBe/leHO y 063UD, CYJ je yTBPAUO
noBpeAy 4Ji. 14, 04HOCHO HALIAO je Ja je MOAHOCUIAL, IpeJCcTaBKe GHO XXPTBa
JUCKPUMUHALH]je 10 0CHOBY 3/ipaBCTBEHOT CTaTyca.

Y 3HavajHoj npeacTaBiy [lanomBuau npotus besruje,* rpy3sujcku gpxas-
JbaHUH, TpaXkuJal, a3uja y bearuju, TBpauo je fa 6u ra yaabemwe y ['py3ujy
M3JI0’KMJI0 ONTACHOCTH T10 )KUBOT U PU3UUKY LJO0OGPOOUT U Jja 61 KPILUJIO HEr0BO
MpaBoO Ha MOLITOBAaHKE MOPOJUYHOT }XUBOTA. [logHOCHOIY 3aXTeBa 0/60UjeH
je 3axTeB 3a a3uJ y besrujy, a 3axTeBU 3a pery/ucamwe 60paBKa 10 Jpyrum
OCHOBaMa Takohe HHUCY ycBojeHU. TokoM 6opaBka y besruju Buie nyra je
ocyhuBaH 32 HU3 036U/bHUX KPUBUYHUX JleJia. BeJIrujcku JoKTOpH Ccy 3ay3eu
CTaB Jja 61 y CJ1y4ajy keroBor NoBpaTKa C 063MPOM Ha OTOpLIAHO 3[paBCTBEHO
CTame JI0LLJIO 10 M3Jlarakha HEYOBEYHOM U MOHWKaBajyheM noctynamwy, Te
Jla 61 0/ICYCTBO Jieyera MOTJIO Jja loBeJe A0 cMpTU. Cy/ je yTBPAUO NOBpeaYy
4JI. 3, ¢ 063UPOM Ha TO Jja BJIaCTH HUCY LleHUJIe pU3UK KOM 6U 610 M3JI0XKeH
y CJy4ajy moBpaTKa, a uMajyhu y BUAYy HeroBo 3ipaBCTBEHO CTAE U CTabe
3/lpaBCTBEHOI CUCTEMA y 3eMJbU NlopekJa. Cy/ je Takohe yTBpAMO NOBpeAy 4.1
8, MOHOBO € 063UPOM Ha TO /la HUje LiebeH edeKaT yja/berha Ha MOLITOBabe
MOPOAUYHOT ’KUBOTA.

33 Kiyutin v. Russia (2011).
34 Paposhvili v. Belgium (2016).
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Beh HakOH HEKOJIMKO MecCelu Tpajara MaHJeMUuje noyesio je GopMUpame
crienqudUYHe Cy[CKe MpaKce HA HUBOY HALlMOHAJJHUX CYyZ0Ba y MOjeJUHUM
eBpOIICKUM Jp>kaBaMa. /lo caja HUje J0LJI0 0 yjeJHayaBamwa MpakKce 4ak
HU yHyTap NojeIMHUX JpKaBa U 3a OUEKUBATH je Aa he KOHauyHY Npakcy
dopmupatu 6yayhe onsyke EBpornckor cya 3a Jbyacka npasa. [loce6Ho he o,
3Havaja 6MTH NOCTaB/bakbe Npara Koju he ce cMaTpaTH 3a J0BOJbaH PU3UK Ja
6u cys 3abpaHuo yaabewe. Ha nocTaB/bamwe OBOT IIpara cBakako he yTunatu
1 60Jbe padyMeBabe CaMor TOKa 60JIeCTH U NocIeMlia Koje N3a31Ba.

Kako ce pa3BujaJsio pasyMeBame KaTeropuja y noce6HOM pU3UKYy 0/, TELIKOT
060JpeBatba TAKO CY U CY0BU JlaBaJIv Behy naKiby 0BAaKBOj BPCTU pa3MaTpama.
[1a je Tako CaBe3HU ynpaBHHU cyz AycTpuje y anpuiay 2020. ycBojuo 3axTeB 3a
CYCIIEH3UBHO /I€jCTBO KaJibe Tpakuaala asuJja ycjaes pusrka 360r cTapuje
>)KMBOTHE 06U U HCTOpHje 6oJiecTH, cMaTpajyhu 1a 61 y cayyajy npoTepuBaba
TPaXKHOIM 6UJIU U3JI0XKEHU PEeaHOj TPETHU M0 XKUBOT U GU3UYKHK HHTErpuUTeT.
Takobe y ciy4yajy cTapujer napa U3 JepMmeHuje YnpaBuu cyf (Verwaltungsge-
richte) y Bupubypry, Hemauka je ycBojuo »xaJioy HaBoJiehu lbHUX0Be TO/[UHE
Y 3/paBCTBeHO cTamwe.’® C Apyre cTpaHe, Cy0BU Cy KopucTehu CAUYHY
apryMeHTalujy of0ujasau y cjaydyajeBHMa y KOjuMa Cy cMaTpaJu Aa TYKUOLU
He crnajajy y pusndHe Kateropuje. Tako je noBogoM Tyx06e JpKaB/baHUHA
Hurepuje, KoM paHUuje HUje foAe/beHa CYNICUAMjapHa 3alUTUTA, YIPAaBHU CY[
y KoTbycy 3ay3eo cTaB Jja Ty>KUJ1al, Kao MJajJia v 3/ipaBa ocoba HUje J0CTaBUO
HUKaKBe Jl0Ka3e KOoju 64 yKa3uBaJIu Ha PU3UK Y KOHTEKCTY NaHJeMUje ycies
KOjux 61 Tpeb6aJsio 0j06pUTH 3a6paHy uspy4dera.’’ Y cCAMYHOj Ipecyau YnpaBHU
cya y Bupnoypry Huje cMaTpao /ia OCTOjU ONMACHOCT 110 CaMOXpPaHy MajKy U
4eTBOPO MaJioJieTHe Jelle of Bpahawa y Hurepujy c 063upoM Ha TO Jia ce HU
OHa HHU Jielja HUCY HaJsla3uJM y Tpynu pusuka.’® ¥ cayyajy nerera Tpaxuona
asuJa u3 Etuonuje Ynpasuu cyn y bajpojTy ogbanuo je Tyx6y HaBozehu aa
pU3UIIY TIOBE3aHU Ca KOBU/IOM HaBeJIeHU Y TYKOU HUCY UHAMBUAYaJIHU Beh ce
THUYy YATaBe NIONyJallvje, a ia je yBUJOM y aHaJIM3e CY/ 3aKJ/bYYHO Jja TYKUJaL,
He Crajia y TpyIy pu3uKa Kojy YhHe 60JieCHU U cTapuju of 60 roguna.*® y

35 Ilpecypna 6p. W186 2230502-1 Applicant (Afghanistan) v Austrian Federal Office for
Immigration and Asylum (Bundesamt fiir Fremdenwesen und Asyl- BFA) (2020).

36 Ilpecypna 6p. W 8 K 19.31125 Applicants (Armenia) v Federal Office for Migration and
Refugees (BAMF) (2020).

37 Ilpecygma6p.9 K507 / 18.A Applicant (Nigeria) v Federal Office for Migration and Refugees
(BAMF) (2020).

38 Ilpecynma 6p. W 10 S 20.30920 Applicant (Nigeria) v Federal Office for Migration and
Refugees (BAMF) (2020).

39 Ilpecyga 6p. B 7 K 20.30314 Applicant (Ethiopia) v Federal Office for Migration and
Refugees (BAMF) (2020).
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CJIMYHO] IpecyAy YNpaBHOT cyAa y MUHXeHy HaBeZleHO je Ja Ty»XuJal KOju
“Ma 22 roJjMHe U HeMa 3/JpaBCTBeHe Terobe M3rjeJHo He 6U 6UO CyouyeH ca
TeUKWUM NocJefulamMa y caydajy Aa 6yie 3apakeH a y Be3u ca HealeKBaTHOM
MeJHMLMHCKOM HeroM y ABranuctany.*’ Y PymyHuju ce nak y npecysu OKpy»KHOT
cyna CyvaBe ox okTob6pa 2020. roguHe MOBOAOM Tyk6e nmopoaule u3 Upaka
npotus ogsyke Cyna y Pajaynujy Buay HelTo gpyraduja Joruka. Haume,
OZIJIYUEHO je 1a haKOo TPaXKMOIY He UCITybaBajy yCJIOBe 3a yCBajakbe 3aXTeBa 3a
asuJl, ycJeJ noremkoha Be3aHUX 32 Iy TOBakba y BpeMe NaHJAeMuje U YMbeHHUle
Jla mopojiuLa MMa MaJoJieTHe 4JaHOBe, Tpeba JOJleJIUTU CYNCUAUjapHY
zamtuTy.* Cy/ je noce6HO 1IeHUO OKOJIHOCT /ia je yCJie]| TaHJeMHUje JIOIJIO0 [0
3aTBapama peruoHa/IJHUX rpaHula y Upaky v orpaHuyema y NyToBambUMa ca
aepozpoma y Upaukom Kypaucrany.*?

Kako je manzeMuja norogusia cBe Jjp>KaBe HE3aBUCHO O] BbUXOBe JIOKaluje
1M eKOHOMCKOT CTaTyca, Moce6GHU M3a30B NpeICTaB/ba JOKa3uBake MocebHe
PambUBOCTHU YCJe[ TeXe MOroheHoCTH JipkaBe NopekJia of, Jip:KaBe npujema.
BeJsirujcku cy/ je 3ay3e0 CTAaHOBHIITE Jla je pU3UK 0] 3apa3e U MOoCJAeJUYHO
TEeIKUX IMocjeJuia CaMoO XUIIOTETHUYKHU U 1a He l'[pE,ZLCTaBJba CTBapaH pI/I3I/IK,
uMajyhu y BUAY YHMbEHUILY Jla TY>KUJIall HUje IOCTaBUO JloOKa3e KojuMa 6u
Jl0Ka3ao Jia 61 ABraHuCTaH Morao 6UTH Texxe norohen oz besruje.*

Y norneny nopehemwa cuTyanuje y pasJMuMTUM AprKaBaMa, I0CeOHO ce Ha
TeCcTy Hauwio u npaeo EY, noce6Ho npaBuia Koja NpoucTU4uy U3 JlabaruHCKe
perysaTtuBe.** AJIMUHUCTPATUBHU TpUOYyHa JlykceMbypra pelraBao je 1o
TY>6U TpaXkuola a3uJja Koju je TpebaJsio fa 6yae npebadyeH y Utanujy. Unak,
CyJi je 3ay3eo CTaB Jja y OBOM CJ1y4ajy HeMa JloKa3a Koju 64 yKa3uBaJId Ha TO Jja
he cutyanujay UTaauju 6UTH TOJIMKO 036U/bHA ZIa 61U TpaHCcdep npeIcTaB/bao
Kpluewe 4iaHoBa 3 uiu 4 [losesbe EV.* CiinuHo, Besrujcku cy je 3ay3eo cTaB
Jla HeMa JjoKasa ja je ['puka norohena texe o besruje.*® [[pyraunju ctaB 3ay3eo
je YnpaBHu cyzy Ongen6ypry y Hemaukoj y cayyajy Ap>kaB/baHuHa CoMmaiuje,

40 Ilpecyna6p.M 26aS20.30506 Applicant (Afghanistan) v Federal Office for Migration and
Refugees (BAMF) (2020).

41 Tlpecypna6p.39/2020 Applicants (Iraq) v Radauti Regional Centre for accommodation and
procedures for asylum applicants (Centrul Regional de Cazare si Proceduri pentru Solicitantii
de Azil din Radauti) (2020).

42 Tlpecypa 6p. ECLI:RO:TBSVA:2020:016.xxxxxx. /locTynHo Ha: bit.ly/ 33VgkgD.

43 Tlpecypna 6p. 238 596 X (Afghanistan) v Commissioner General for Refugees and Stateless
Persons (2020).

44 Perynartusa (EY) 604/2013 (usmemwena), O] EU, L 180/31.

45 Tlpecyna 6p. 44804 Applicantv Minister of Immigration and Asylum (Ministre de 'lmmigration
et de I'Asile) (2020).

46 Ilpecypa6p.237 377 Xv Commissioner General for Refugees and Stateless Persons (2020).
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HaBogehu fa nako ce paju 0 0co6H Koja He IpPUNa/Za YyrPoXKEHOj KaTeropuju
Y Jla je paZiHO crioco6Ha, cuTyanuja y UTanuju je TONUKO TellKa Ja TYKUOLY
He 64 610 oMoryheH 6UJIO KaKaB CMENITAj ITO 6U BOAUJIO 6eCKYhHUIITBY
Y HeJJOCTAaTKy OCHOBHUX Cpe/iCTaBa 3a »KUBOT 300T TpeHyTHe CUTYyalldje Ha
TPKUIITY paja y UTanuju Koje je HacTaso 6al Kao mocjaefuia naHaemuje.*’
Y cain4HOM caydajy TpakuJjal, a3uiia 3a Kor je y HeMadukoj yCTaHOBJbEHO Ja je
NIPeTXO0JAHO OCTBApHO NIPaBO Ha a3uJ y PyMyHUjH TpaHo je NpeUCnIUTUBAKE
0JlIyKe KOjOM je HeroB 3aXTeB oZj0adeH. YIIPaBHU CyZ, y AXeHy je YCBOjHUO
»aJsI6y y3 06passiokKeme Aa je yces NaHJeMuje JOILUJIO0 10 TAaKBOT oropiuama
>)KMBOTHUX yCJIOBa u3beraunay PymyHuju fa 61 y ciaydajy moBpaTKa H0CT0jao
pHU3UK o1 Kpluera 4. 3 [loBesbe EY.*8

[loce6HO MUTake NpeACcTaB/ba OlleHA PAKLUBOCTH HAa 0CHOBY EKOHOMCKHUX U
COLMjaJTHUX OKOJIHOCTH Y 3eMJbU MOPEKJIA, Y CMUCJIY HUXOBOT NOropllakbha
ycJiei IaHieMUje, Kao M Ha OCHOBY y3pacTa. Tako je YnpaBHHU cy y Bupnoypry
O0/IJIYYMBAO0 y IpeAMeTy Jp>KaB/baHMHA ABTaHUCTaHa Koju je y Hemaukoj nogHeo
3axTeB 3a a3uJj 2016. roJjiHe a KOju je IPpaBOCHAXKHO 0/16WjeH npeJ| YIIpaBHUM
cynoM baBapcke. Tyxujal je NofHeo HAaKHAAHU 3aXTEB Y KOM je HaBeo Ja
ycJe[, naHzeMuje y ABraHHCTaHy ocuM edekaTa caMe 60JIeCTU NOCTOje U
JipacTU4YHe eKOHOMCKe NOocJe/iille M CTUrMaTU3allyja NoBpaTHUKA Y Be3U ca
KOBH/JIOM, Te Jla 61 360T Tora Tpebasio Makap Ja 6yse 06yCTaB/beHO HEeTOBO
yaasbewe. OBaj 3axTeB je 0J0MjeH a TyXKHUJAll je Of CyJa 3aTpakHuo 3abpaHy
BeroBor yJasbemwa. Cyz je Hallao Aa ONuITa cCUTyauuja y ABraHUCTaHY He
MOXe Jla ce TyMayu Kao CUTyaluja y Kojoj 61 610 NOABPTrHYT Myuemy, U1
HEeYOBEYHOM HWJIM MOHUKaBajyheM MOoCTyawy UJIU KaXKkbaBakby Y CKIaLy ca
4j1. 3 EKJbIl umajyhu y BUly Uhkhe€HHUILY [1a Ce pai 0 paHO CII0CO6HOj ocobu.*’
Wnak y ApyromM npeaMeTy, Tpakusall a3uja U3 ABraHUCTaHa Koju je Takobe y
Hemauky fomao 2015. rogrHe 1 4Mju je 3aXTeB 3a a3UJ1 OI0UjeH, TPAXKHUO je 0
YnpaBHor cyziay Bupn6ypry 1a3abpaHu keroBo IpoTepruBakbe y ABFaHUCTaH.
Cyz je 3abpaHy ycBojuo HaBozehu ynpaBo ja je cuTyandja y ABraHUCTaHY
JpacTU4YHO MOTopIlaHa ycJeJ NaHJeMHuje Te Ja O6U 3ajeJHO ca JUUHUM U
3/lpaBCTBEHMM OKOJIHOCTMMA TY>KHOoLa OUJI0 MaJIo BepoBaTHO Aa he 6UTH y
CTamy Zia IPUXO/yje KOJUKO je HeOTXO0/JHO 3a OCHOBHE KHUBOTHe noTpe6e.>’

47 Tlpecypna 6p. 6 A 243/20 Applicant (Somalia) v Federal Office for Migration and Refugees
(BAMF) (2020).

48 Ilpecyna 6p. 1 K 373/18.A Applicant (Syria) v Federal Office for Migration and Refugees
(BAMF) (2020).

49 Ilpecyna 6p. W 1 K 20.30872 Applicant (Afghanistan) v Federal Office for Migration and
Refugees (BAMF) (2020).

50 Ilpecypa 6p.5a K 11323/17.A Applicant (Afghanistan) v Federal Office for Migration and
Refugees (BAMF) (2020).
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Ynpauu cyz y Kapscpyey ycBojuo je yjyHy 2020. 3axTeB 3a 3a6paHy ya/berha y
ABraHHUCTaH ycJiel XyMaHUTapHe CUTyalyje y ABFAaHUCTaHy U UMIbeHULe 1 CY
y ABraHMCTaHy IOBPAaTHULM CTUTMAaTU30BaHU Kao IPEHOCHUOL U KOBU/JA, Te Ja
NOBPAaTHUL M He MOTY Jja padyHajy Ha noApuKy YH 1 HeBJlaAMHUX OpraHU3alyja
ycJjen nocjaeauia naHjaemuje.>!t

Y norseny ob6aBesa JAp)kaBe 3aHMMJbHMBA je oJJyKa /lp>kaBHOI caBeTa y
®paH1yCcKOj NOBOAOM TY>x0e ApkaB/baHKe lleHTpanHoadppuuke Penybinke
K0joj je yckpaheHo npaBo Jja 3aTpaku a3uJ. JIp>kaBHU caBeT, Kao BPXOBHHU
ynpaBHHU cya PpaHLycKe, 3ay3€e0 je CTaB Jja FpaHUYHA NOJUIMja HUje UMaJja
OCHOB [ia 0/i0H1je perucTpalujy ycaesi 3aKoHa yCBOjeHUX [T0BOJIOM NaHAeMuje
y LIMJbY 3alITHUTE jaBHOT 3/jpaBJba. Mnak, uMajyhy y BUAy 4yMmweHuLy Ja y
WTanuju noctoju MoryhHoCT Tpakema asuJjia, CyJ, HUje Nperno3Hao XUTHe
OKOJIHOCTHU 360r' KOjUX OM HaJIOXKHUO T'PAHUYHOj NOJULHUjHU A J03BOJN HeH
yna3 y ®paHiycky.>?

4.4. lIpakca y Peny6auyu Cp6uju

Y npakcu y Peny6siuiu Cp6uju 6UJI0 je HEKOJIMKO CJIy4ajeBa y KOjuMa je paBHU
MHCTUTYT CYNCUJUjapHe 3alITUTE NPUMEEH, a /1a Cy y NUTawy 6uJse ocobe
KOje Cy uMaJie HeKHU 3/[paBCTBEHU NPOG6JIeM y Be3H ca KOjUM 61 UM MOBpaTaK
y ip>KaBy NOpeKJia J0BeO Y MUTakbe >KMBOT U JINUHY 6e36eAHOCT. Mako je 6poj
oJIJIyKa MaJid, Kao U 6P0j YCBOjeHHX 3aXTeBa reHepasiHoO, IOBOJBHO je J1a ce
carjiefja TyMayemwe Koje Ha/lJlIe2KHA OpTaHU NIpuMewyjy y npakcu. Haume,
HavyeJIOM NPeJIBUMBOCTH y yIIPABHUM NOCTYIIMMA,>® IPUIUKOM OZJ1yYrBatha
Ha/JIeXKHU OpraH je y 06aBe3u ia BOAY pauyHa U 0 paHUjHUM O JlyKaMa J0HETUM
Yy UCTUM WJIM CJIMYHUM yIIpaBHUM cTBapuMa. CaMUM THUM 3a OYeKUBAaTH je Ja
IpaKca ycTaHOBJbeHa ocTojehuM pelieruMa 6y/ie NpuMeUBaHa Uy 6yyhum
CJIMYHUM CJly4ajeBUMa.

Y npakcu KaHpesapuje 3a asuyg MuUHHCTApCTBa yHYTpallkbUX NOCJI0BA
Peny6.uinike Cpbuje, HaZJIe?>KHOT OpraHa 3a OoJi/ly4yUBake 0 3aXTeBUMa 3a
asun y Peny6smnu Cpb6uju, ucTUde ce 0JJyKa MOBOJAOM 3axXTeBa 3a asuljl
np:xaB/baHuHa Hurepwuje B. B.>* Uako je y caBe3sHoj ap:kaBu Exo y Hurepujuy,

51 TIlpecyna 6p. A 19 K 14017/17 Applicant (Afghanistan) v Federal Office for Migration and
Refugees (BAMF) (2020).

52 Ilpecyna6p. ECLI:FR:CECHS:2020:440756.20200708 Applicant (Central African Republic)
(2020)

53 Y. 5, cT. 3 3akoHa o onuITeM ynpaBHOM NOCTY Ky, Ca. eaacHuk PC, 6p. 18/16 u 95/18
- QymeHmMuYHO mymaverse.

54 Pememe KaHleapuje 3a a3uyg MUHUCTAPCTBA YHY TPAllbUX TOCI0Ba 6p. 26-4370/15
ox 27. neuem6pa 2017. roguHe.
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OJlaKJie je TIOPeKJIOM, PacipoCTpambeHo HaCUuJ/be KOje HeKa)KHheHO CIPOBOLU
TepOpUCTHUYKaA opraHusanuja boko XapaMm, mogHocu1an 3axTeBa je HaBeo Ja
je 3eMJby MmopekJia HallycTHO 360r cupoMallTBa U Kopynuuje. HakoH Teuike
caobpahajne Hecpehe y Cp6uju 60syje of napanJjervje v TpajHoO je CMEIITEH Y
cnenujasaHoj 6osHuLU. PagmaTpajyhu 3axTeB Ha/AJIe)KHU OPTaH je 3ay3eo CTaB
Jla ’eroBO M3y3eTHO TELIKO 3/JpaBCTBEHO CTakbe caMo Mo cebu npejcTaB/ba
oTe)kaBajyhy OKOJIHOCT 32 eBEHTYyaJIHO IPOTEePUBakb€e y 3eMJby IOPEKJIA, Te Ja
Npe/ACTaB/ba PU3UK OJ] KpLleha allcoyTHe 3abpaHe My4Yera, He40BEeYHOT UJIN
MOHMKaBajyher nmoctynawa U KaXkKikaBata. Hajis1e:xHU opraH je npoHaiao
Jla 61 MMajyhu y BUAY CcTame 3 paBCTBEHOr CUCTEMA Yy 3eMJ/bU NOpeKJa 6e3
HKaKBe CyMH€e 610 U3JI0XKEH MOCTYIawy Y CYNPOTHOCTH ca 4. 3 EKJbII, v 4.
3 KonBeHIlMje NpOTUB My4derwa. TOM NPUIHUKOM LiekheHe Cy UHAUBUAYATHe
OKOJIHOCTH CJ1y4aja, /ja JIM [0CTOje YJIaHOBU MOpOoAHUle KOju 61U MOTJIU Ja
BOJIE pauyHa 0 ’beMy, Jla JIU I0CTOjU MOI'yNHOCT 3a clajalkbe NOpoJULE Y HEKO]
JpyToj ip>kaBU U KakBe 6 Nocjejulie TpeKuatme 3/JpaBCTBEHE Here uMaJio
[0 TPaXKMolLla a3uaa.

OBaj cJsy4aj MAYyCTPAaTUBHO MOKa3syje U pU3HMKe cHenudPpruyHe 3a CaMoO
Mmurpupamwe. Haume, caydaj b. b. je ogyimyaH npruMep 3a TO Aa HEKO KO je [oLao
Y3 ip>KaBe NopeKJia 3/ipaB y MehyBpeMeHy Moxe Jla 6y/ie U3JI0°KeH pU3ULUMa
KOjU 0CTaBJbajy TeLIKe MOCJeHlle, Te TaKBa 0coba He MoKe 6UTH BpaheHa
y Ap2KaBy nopekJia. YuTaB CKyIl OBAKBUX OKOJIHOCTH MOXe ce IJlelaTh Kao
CBOjeBpCHa sur place koMnJjieMeHTapHa 3allTUTA.

[locTynajyhu o cinuHoM 3axTeBy, KaHlieslapuja 3a a3uJi 0He 1A je pellierbe 0
yCBajakby 3aXTeBa 3a a3uJ U JOJeNH CYNCUUjapHe 3alTUTe JIp>KaB/baHUHY
Baurnagema.>® IlogHocuan 3aXxTeBa HUje HaBeoO Ja je ©UMao mpob6JeMa y
BaHriazemy koju 61 ce MOIJIM NMOJBECTH IO/ NPOTOH 360T CBOje pace, M0J1a,
je3auka, BepOMCIOBECTH, HallMOHAJIHe NPUNAJHOCTH WJMU NPUNALHOCTHU
oZpeheHoj ApPYIITBEHO] TPYNU HUJM 360T CBOjUX MOJUTHUYKUX yBepema.
HakoH Tenike cao6pahajne Hecpehe y Cp6uju 6oJyje 0/ KBaJIpUIlJIETHjE U
TPajHO je CMelITeH y clelUjaaHoj 60aHALM. TOKOM cacyliamka UCTaKao je
Jla ce HETOB NpHjaTeJsb, KOju je Takohe 6U0 KpTBa oBe caobpahajHe Hecpehe,
BpaTHoy baHrsiagel, rje je npeMUHYO, Te la OH He MO3Ke Jla 1001je HeONXOAHY
3/lpaBCTBeHYy noMoh y 3eMsbu nopekJia. Kao u y cayuajy b. B., Hagsiexxuu opran
je 3ay3eo cTaB Jia 6M eBeHTyaJHO Bpahawe npeACcTaB/baJjlo PU3MK 0J KpLIekha
ancoJiyTHe 3a6paHe My4era, HEeU0BEYHOT UJIM NMOHUKaBajyher nocTynamwa u
Ka)KmaBaka U [1a 64 UMajyhu y BUJy CTame 3/JpaBCTBEHOT CUCTEMA y 3eMJbU
nopekJia 6e3 UKaKBe CyMibe 610 U3JI0KeH MOCTYNalky YV CYNPOTHOCTH Ca 4JI.
3 EKJBII, 1 ui. 3 KoHBeHIMje NPOTUB Myuema, Te [ja 61 CTame 3/|paBCTBEHOT

55 Pememe KaHlesnapuje 3a azus MUHHCTAapCcTBa YHY TpallbUX TocjaoBa o 25.12. 2017.
roJMHe.
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cucteMa y baHriazeiy MorJio 0BeCTH U J10 eroBe cMpTU. KaHnesnapuja 3a
asuJ pasMaTpaJa je NoCTojake eBeHTyaIHe NoJpIIKe NOPOJULe Y CBETIY
cayyaja b. B. npotus ®paniycke npe EC/bIL.>® Kaniesapuja 3a asui gasbe ce
no3BaJia Ha npakcy ECJbII KojoM cyz HaJla)ke UCIUTHBambe JIMYHE CUTyaluje
KOHKpeTHe 0cobe y paBH y Kojy 6U ce U3BPILUJIO IPOTEPUBakbE U OCIeHLie
HarJIoT NpeKuja MeJULUHCKOTr TpeTMaHa Ha Jy»>KMHY *KUBOTa Te ocobe.

CnyyajeBH Koje je pasMmaTpaJsia KaHnesnapuja 3a a3uJ, ykasyjy Aa 6u u 6yayhoj
IpaKCcy MOTJIa 1a Ce AoJeJbyje CYyNCHAUjapHa 3alITUTA y CIMYHUM CJIy4YajeBUMa,
aJIv U Jla ce MPOLIMPHU Ha TPaXKMOIle a3uJia Koju 6H, yces NaHAeMHUje BUpyca
KOpOHa, MpOTEepUBaKkEM Yy Jp:KaBy MOpeK/Ja MOIJIU Ja O6yAy H3J10KeHU
OMaCcHOCTHMa 10 )KUBOT U JINUHY 6e36e/JHOCT.

4.5. Bydyhnocm npucmyna mehyHapodHoj
3awmumu y ycjio8uma naHdemuje

CamanzeMujoM cy IpBO Joljle IpOMeHe y IPaKCH JOHOCHUJIaLla OJJIyKa INUPOM
cBeTa. [IpuopuTeT je AaT o4yBaky jaBHOI 3/ paB/ba U TAKBO NOCTYyName
HepeTKo je 6MJIO Yy CYNPOTHOCTHU ca BakehuM 3akoHckUM okBUpHUMa. OHO
LITO je yCJIeUJIO jecTe Cy[CKa paKca KOjoM Cy pa3pelleHe HeKe OJf aKyTHUX
HeJloyMHIla HAacTaJuX NPUJIUKOM IOCTYINalkha HaAJIeXKHUX OpraHa TOKOM
naHjeMHuje. Unak, pa3yMHO je O4eKMBATH Jia he y HapeJHOM llepuoAy Aohu
Jl0 HOBeJIMCama IpaBHOT OKBUPaA. [IpBU KOopaLy y ToM cMepy HacTaJlu Cy Kpo3
Ipenopyke U 3aKk/by4ke MehyHapoJHUX OpraHu3anuja.

YHXLP Beh Ha caMmoM MOYeTKY naHAeMuje foHOCH K/by4yHa npaBHa pa3MaTpama
o npuctyny teputopuju. OBaj JOKYMEHT U3HOCHU K/byYHa IpaBHA pasMaTpama,
3acHOBaHa Ha MehyHapoJHOM H36erJIMYKOM NpaBy U J/bYJCKUM IpaBUMa, O
NPUCTYIY JUIMMa Koja Tpa)ke MehyHapoJHy 3alITUTY y KOHTEKCTY Mepa
KOje cy Ap»aBe Ipejy3eJie Ja OrpaHyye yja3ak CTPaHUX Ap>KaB/baHa paju
3allTHTe jaBHOT 3/paBJba Kao 0OAr0BOp Ha naHjaeMujy. KibydHa nopyka oBor
JIOKYMEeHTa jecTe 1a TaKBe Mepe He MOTY /ia 3a pe3yJ/ITaT UMajy yckpahrBamwe
MoryhHoOCTH Ja 3aTpake a3uJ WU Ja 6yAy BpaheHU NPOTUBHO NPUHIUIY
3abpaHe NpoTepuBama.”’ YcBajathe 0BUX pa3MaTpatba NPaTHJIOo je 06jaB/bUBabe
HEKOJIMKO IPAaKTUYHUX JJOKyMeHaTa — [[peBeH1IMja poJAHO 3aCHOBAHOT HACHJbA,
CMarber€e pU3MKa U 0roBop TokoM nangemuje Kosuaa 19,5 Paszmarpame

56 Case B.B.v. France, ECtHR, npeacTtaBka 6p. 30930/96.

57 UNHCR, Key Legal Considerations on access to territory for persons in need of international
protection in the context of the COVID-19 response, 16 March 2020.

58 UNHCR, Gender-based violence prevention, risk mitigation and response during COVID-19,
26 March 2020
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NUTaka y3pacTa, pojia v pa3anduTtocTtu y Bpeme Kosuaa 19,°° KomyHukaiuja
0 pH3UIIMMa U aHTaXoBakbe 3ajeaHule y Bpeme Kosuga 19 u Kosup 19 kpusa:
KsbyuHe nmopyke y o6Jiactu 3amrtuTe.’! Heayro 3atum YHXIP je o6jaBuo u
Kiby4Ha npoueaypa/iHa pa3aMaTpamwa o yyelurhy Tpa)kuJalna a3ujia Ha a/buHY
y UHTEepPBjyuMa 3a yTBphuBame U36erJIM4Kor ctaTyca®?, kao u [IpakTuyHe
npemnopyke 1 jo6pa npakca 3a peliaBamwe 3a0pMHYTOCTU Be3aHUX 3a 3aIUTUTY Y
KOHTeKCTy nangemuje Kosupa 19.%% 3ajeaHo ca MehyHapoJHOM opraHU3anujoM
3a murpanuje (MOM), YHXIIP je 06jaBHO JMCKYCUOHHU AOKYMEHT M0/, HA3UBOM
KoBuj 19 u MemoBuTa KpeTawa CTAHOBHHUIITBA: JUHAMUKA y HACTajamy,
pusuIy U MOTYhHOCTH y KOM cy flebrMHMCAaHU pe/Jio3U Ha Koje HaunHe NOM
u YHXIIP Mory ja moMOTHY y IpeBa3uiakewy Kpuse.t*

EBponcka koMHcHja ycBojuJia je CMepHHUIe 3a cipoBoherwe pesieBaHTHUX
oapenaba EY y o6siacTu mocTymaka asuJjia, Bpahawa u mnpecesbema.®®
OBuM poxyMmenToM KoMucuja je HacTojasa Aa NPYy>KHU NOAPILIKY ApKaBaMa
YyJiaHULLAMa y oMoryhaBakby KOHTUHYUTETA NOCTYyNakha y3 NOLITOBake CBUX
jaBHO3ApaBCcTBeHUX Mepa. CMepHUIe Cy BpJIOo NPAaKTUYHEe IPUPOJE U CaZpxe
HU3 IIpenopyka Koje je Moryhe cnpoBecTu y noctojehum ycaoBruma u kopuctehu
noctojehe kanayguTeTe. [l1aHOBU 3a ycBajalbe HOBOT ceTa MpaBuJia KojuMa
ce nedpuHUIle 3ajeJHUUKH €BPONICKU CUCTEM a3uJia noj Ha3usoM [lakT EY 3a
MHUTpalnuje U a3ua’® npeAcTaB/bajy U3y3eTHY NPUJINKY 3a APKaBe YIaHHUIE
v camy EY fa Ha jacaH 4 HeJJBOCMUCJIEH HAaYMH JepUHUIIY TPAaBHU OKBHUP 3a
npy»amwe MehyHapoJHe 3alITUTe ocobaMa y NOTpebU y yc0BUMa NaHJeMUje.

Jo1 jeraH mporiec Koju 64 Morao Aja JopUHece KOHCEH3YCY Y OTJIely 3alITUTE
M36eryulia je U HajaBJ/beHO yCBajarbe Me)yHapoaHOT YTOBOpaA Mo/ OKpusbeM Y H
0 OZroBOpY Ha maHAeMuje y 6yayhuoctu. Mako je ycBajambe oBOr JJOKYMEHTA
jou1 yBek y moyeTHUM daszama, HOAPILKY Cy faJie OpojHe AprKaBe YKbYy4dyjyhu
u Peny6siuky Cp6ujy.?’

59 UNHCR, Age, Gender and Diversity Considerations - COVID-19, 21 March 2020.

60 UNHCR, Risk Communication and Community Engagement (RCCE) - COVID-19, 21
March 2020.

61 UNHCR, The COVID-19 crisis: Key Protection Messages, 31 March 2020.

62 UNHCR, Key Procedural Considerations on the Remote Participation of Asylum-Seekers
in the Refugee Status Determination Interview, 15 May 2020.

63 UNHCR, Practical Recommendations and Good Practice to Address Protection Concerns
in the Context of the COVID-19 Pandemic, 9 April 2020.

64 UNHCR/IOM (2020). COVID-19 and mixed population movements: emerging dynamics,
risks and opportunities: A UNHCR/IOM discussion paper. [loctynHo Ha: bit.ly/ 3jwfBal.

65 Komynukanuja Komucuje 6p. 2020/C 126/02 ox 17. anpuaia 2020.
66 European Commission, Pact on Migration and Asylum, Brussels.

67 United Nations, World leaders call for new international treaty to improve pandemic
response. 30. mapT 2021. loctynHo Ha: bit.ly/ 3mbbwKe.
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Heku ayTopu nmonyT lesen6ama (Daniel Ghezelbash) v Tana (Nikolas Feith
Tan) cMmaTpajy fa je cpk mpo6JieMa ca KojuMa ce Cyo4aBajy CUCTEMHU a3uJia,
noce6Ho y 6oraTuM Jip>kaBaMa ceBepHe xeMucdepe, Kpr3sa COJULAPHOCTH.
[IpeMma wHMa NpeBasuJjaKewe OBOI NpobseMa Moxe ce moctuhu ocum
CTpaTellKUM MapHULaMa U yHanpeheHOM KoopAuHaLujoM usmehy aprkasa,
npU/p>kaBamkeM Havesia M3 [J106a1HOT KOMIAKTa 3a U30er/ulle, NPOIUPEHUM
nporpaMuMa 3a npecesbeme. AyTopHy peJiaky U IpaBHe HHOBALUje, IPUMeHY
rpabaHCKO-IpaBHUX NPUHIMIA ¥ 06JIaCTH HaKHA/le LITeTe U aKTUBUpake
GUHaAHCHjCKUX PEBU30OPCKUX MexaHW3aMa POTHUB Jip:KaBa Koje CIIpoBoje
eKCTpaTepUTOpHjaiHe paJibe NPOTUB Tpa)kuaala asua. Ha Kpajy cBera
HaJlasu ce notpeba 3a LIMPOKUM onpejesberbeM MehyHapoiHe 3ajeAHUIIE 3a
COJIMAPHOCT U noAey oaroBopHoctH (Ghezelbash, Tan, 2020: 668-679).

MexkapaM (Jane McAdam) nak faje onTUMHACTUYHHU}U oryief Ha 6yayhHocT. U
nopeJ 04uIyeHe ONAacHOCTH Jia he ce ipaBe OKPeHY TU HallMOHAJIM3MY, HABO U
Jla TIOCTOjH IIaHCa Jia BUAMMO HOBY BPCTY NMPAarMaTUYHOT U 3alITUTHUYKOT
MHTEepHallMOHa/JU3Ma. YIpaBo y CJAMYHUM YCJ0BHMA HACTaJU CYy JAaHallbU
CUCTEMH M36erJIMYKOr npaBa u by ckux npasa (McAdam, 2020: 364-366).
Tpurc (Gillian Triggs) Takohe 3ay3uma cTaB /ia je Moryhe 06e36eIUTH U 3AIITUTY
jaBHOT 3 paBJba M 0YyBakbe IpaBa TpaXkuana asua. Kby ce Hasasny 6anancy
Jlo Kor ce Moxe fohu y 06p0oj BepU U y3 KpeaTHBAaH NPUCTYI. AyTopKa ce
u3Mehy ocTasior 3a1ae 3a ynoTpe6y HOBUX TEXHOJIOTHja U 110jeJHOCTAaB/bEHUX
npaBuJa. Unak, 3a noctusamwe 6UJI0 KOT LIU/ba HEONXOAHU cy MehyHapoaHa
cosngapHocT U nogpiuka (Triggs, 2020: 367-369)..

5. 3akJ/py4yak

Tema npucTyna MehyHapo/iHOj 3alITUTHU U IPUMEHA HadeJia 3abpaHe NpoTe-
pUBamay3eMJ/be CaHeaJeKBaTHUM 3/JpaBCTBEHUM CUCTEMUMA UM HEZOCTYITHOM
3/]paBCTBEHOM 3alITUTOM Ipe/icTaB/baJjla je U3BOp JAUCKYCHje U Npe NnoyeTKa
naHJeMHUje, 0 UeMy CBeJI0UM pa3BUjeHa npakca EBpomnckor cysia 3a /byAcKa mpaBa.
Ta Auckycuja ce Moxe BOJUTH Ca pa3JIMUUTHUX acllekaTa a CBaKako TO jecy U
NMTakba U3 06J1acCTH MehyHapoAHOT U36ErJIMUKOT TpaBa U MehyHapoJHOT paBa
JbY/ICKUX NTpaBa. Y norje/y norpebe 3a 3alITUTOM JbY CKHX [IpaBa MojeJUHLIA
U rpyna, KOHKpeTHO uMajyhu y BUAY YHUBEP3aJHOCT IpaBa Ha a3uJ Kao
JbYJICKOT NIPaBa, Ba’KHO je HAPaBUTHU MOTIYHU NIperJie/] CTalba y CaBpeEMEHOM
MehyHapoAHOM NpaBy ¥ MPUHLUIIA KOjU Cy TPAKCH IOBEIEHU y TUTakbe yCJIe]
naHgemuje. [I[po6sieM HeomoryhaBawa aZleKBaTHe 3/[paBCTBEHE 3aLITUTE Y
Jp>KaBU MOpeKJa TParXKUOIe a3uJa M3Jjake MOTeHLHjaJHOj OMMAaCHOCTH IO
J)KMBOT U JIMUHY 6e36ejHoCT. [I[paBo Ha 3/ipaBJbe, KAo je/IHO O/ JbYACKKX IIPABa,
YKOJIMKO je y p>KaBHU [TOPeKJIa YT POXKEHO J10 oA peheHOoT, BUCOKOT MHTEH3UTETA,
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Npe/icCTaB/ba OCHOB, IITO je MOTBphHBaia MpakKca y NepUoAYy INpe MaHAeMuje
BUpYyCa KOPOHA, 3a TpaXkeke 3alUTHUTE U J0b6Ujarbe CyNCHUAHjapHe 3alITUTe
WJIY KOMIIJIEMEHTapHUX BU/I0BA 3aLITUTE 10 OBOM OCHOBY.

PecTpuKTHBHE Mepe y nor/ie/ly 3abpaHe y/1acka Ha TEPUTOPH]jY OJJHOCHE ip>KaBe,
KaKo CONCTBEHUM /[Ip>KaB/baHUMa, TAKO U CTPaHIMUMa (CTpaHU Ap:KaBJ/baHH,
u3bersuile, anaTpyuiu), HepeTKO MojeJUHIA U TPy e I0CTaBJ/bajy y HEONPaBLaHO
TelIKy CUTyalHjy, U3JaKyhyu ux 6pOjHUM pU3UIIMMa — OJ IOTEHI[HUjaJTHOT
yrpokaBamwa *KHUBOTA U 3/ipaBJba /10 Behe U3/I03)keHOCTH TPrOBUHU JbyAAMMa
Y KpujymMuapewy. UMajyhu y BUAy ¥ IpaBHY NpUPOAY NpUHLMIA hon-refoule-
ment, Kao U Jjpyre HOpMe KOjuMa ce rapaHTyje 3allTUTa Tpa)kuJala asua u
n36er/uia o IpoTeprUBatba y APKaBY MOPEKJIA KOje CY KOTeHTHOT KapaKTepa,
JipKaBe pujeMa cy y o6aBe3u ia NaXKJbBO pa3MOTpe CBe pU3HKe KOjuMa 61 OHU
MOTJIM GUTH U3JI0’KEHU Y CJ1y4ajy IpUHYAHOT Bpahawa y 3eMJby nopek.Jia. Kako
je 3a 04YeKMBATH Jia ce NaHJleMHja Y HEKOM TPeHYTKY 3aBpILHY, Te Ja Ce CTakbe
3/IpPAaBCTBEHUX CUCTEMA LIMPOM CBeTa CTAOUJIU3Y]e, [p>KaBe he MPUCTYIUTHU
MOCTEeNeHOM yKHU/Jjalby CTaTyca AoJAe/beHUX 10 0BOM OCHOBY. Mnak, Taza he
0/l K/byYHOT 3Havaja 6UTH Jja ce CBaKa TaKBa IpolieHa BPIIU UHAUBU/AYAJHO,
KaKo 64 ce MpoLleHUJIe CBe OKOJTHOCTU IONYT NpaBa HAa HOPOJUYHHU XKUBOT UJIU
MOCTOjarba HEKUX JIPYTUX OKOJITHOCTH 360T KojuxX 6U Bpahatbe npe/icTaB/baJio
Kpllewe NpUHLUIA hon-refoulement.

Y HeKUM cUTyalnujaMa, Kaja nojeJUHalL He MOTHIAAa Mo AedUHUIUjy u3ber-
auue npeaubeny KouBeHuMjoM o ctaTycy usberauna, MehyHapoHO MpaBo
JbYICKUX PaBa, IPeKO YHUBEP3aJHUX U perMoHaJHUX Me)yHapoJHUX HHCTPY-
MeHaTa, MOKe 1a MOHYAU 3alITUTY HUHAUPEKTHUM My TeM — ITUTehU HeKa o/
JbYJICKMX IIpaBa cap>XaHa y TUM UHCTPYMEHTHMA, Kao U Y IPaKCHU CY[CKUX U
HeCyJCKUX TeJia. Y TOM NOTJIe[ly, M IPaBo Ha 3/lpaBJbe, Kao JbYyZ,CKO IPaBo, MOXe
OUTHU jeTHO OJl IpaBa Koje MOKe, OH/1a Ka/ja je ’heTOBO Y KUBake Y IPKaBH M0-
peKJia yrpoxeHo y BeheM HHTEH3UTeTY, MpeiICTaB/baTH OCHOB 34 /10/le/bUBab€
as3uJia UJIU KOMIIJIEMEHTApPHUX BU/I0BA 3aLUTUTeE Y JpPKaBU IIpUjeMa.

Y npakcu he ce nOCTaBUTH YUTAB HU3 NHMTakha Be3aHUX 3a MPUCTYI TEPUTOPUjH
Y NOCTYIKY a3uJa oJ] Kojux he MHOra GUTH pe3yJiTaT HeCAaBPIIEHUX HOBUX
npaBHUX OKBHUpa. CTora je o/1 KJby4HOT 3Ha4aja 1a 0CUM MPUCTYa 3aCHOBAHOT
Ha HaveJly COJIMJApHOCTH, p>KaBe 04yBajy NpaBo Ha MehyHapoaHy 3aLITUTY
Kpo3 ¢Juiekcubuiad npucTtyi. [IpaBusia He cMejy 6UTH orpaHyu4yaBajyha y mno-
e[y MPUCTyTa 3alITUTH Beh je caMo HEOMXOAHO Jla Ce MPUCTYI MpaBy Ha
asuJs 06e36e11 Ha HAUYWH KOjU je y CKJIay ca MPUHIMINMA 3aIUTUTE jaBHOT
3/ipaBJsba. TaMo rje 61 Mepe 3aLITUTE jaBHOT 3/IpaBJ/ba OTpaHUYaBaJIE A HE
npusiarohapasie IPUCTYI NOCTYNKY a3uJia, pKaBe 61 MopaJie ia ce BpaTe 3a
CTO ¥ PEBU/IMPAjy TaKBe Mepe ¥ IUJ/by OYyBarba M MOIITOBaa CBojuxX MehyHa-
pO/iHONIpaBHUX 06GaBe3a.
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Summary

The Coronavirus pandemic has once again exposed the dramatic differences betwe-
en countries in terms of access to and quality of healthcare. With reference to the
context of the Coronavirus pandemic, the authors analyse whether the endange-
red right to health, as a fundamental human right which is endangered through
inadequate or inaccessible healthcare, can be the basis for granting the internati-
onal protection or applying the principle of non-refoulement. This topic has been
insufficiently covered both in legal theory and in legal documents, while the case
law on this matter is still in the process of development. The current practice of
the European Court of Human Rights regarding the right to asylum and health is
not uniform, but it is to be expected that relevant case law and changes in the legal
framework will ensue in the forthcoming period.
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A03BO/bEHOCT 3AXTEBA 3A IIPEUCIINTHBABE
CY/JCKE OA/IYKE YIIPABHOI CY/JIA Y YC/IOBUMA
PE/IOBHE YIIPABHOITPABHE 3ALITHTE

Ancmpakm: CykyecusHocm ynpasHe U ynpasHocydcke 3aulmume, Huxosd
ucnpenjiemeHoCcm U 8UWECMpyKd N08e3aHOCM 02/1e0d ce Uy YC/A08/6eHOCMU
MozyhHocmu npyxcarea jedHoz (u jeduHoe y domahem npagy dego1ymugHoz)
suda saHpedHe ynpasHocydcke 3auimume npemxo0HUM UCYPN/bUBAHEM
pedosHe ynpasHe (adMuHucmpamueHe) npasHe 3awmume. lloaasehu od
mese 0 UHmMezpa/iHoCMu ynpasHe u ynpagHocydcke 3awmume, aymop y
pady pasmampa Kako nocmojarse, 00HOCHO cmae cydcke npakce o (He)
nocmojarey cpedcmea pedosHe ynpasHe sauumume ymuye Ha Mo2yhHocm
cmpaHke dd ce 3awmumu nymem 3axmesa u3 4. 49 3akoHa o ynpagHum
Chopo8UMA KAO UHCMpyMeHmapuja eaHpedHe ynpasHocydcke 3auimuime.
Kao jedaH 0d mpu muna 3YC-om npedsubeHux cumyayuja y kojuma je
Mozyhe npasogasbaHo nodHemu 3axmes 3a hpeuchumuegarse cydcke 00yke
YnpasHoz cyda, 3YC npedsuba ,,cmeapu y kojuma je y ynpagHom noCmynky
6usa ucksmyveHa sxcaaba”. Kako eaxcehu 3akoH o ynpagHom nocmynky
Kao cpedcmeo pedosHe nhpasHe 3awmume npedsuba (noped xcaabe) u
npu2080p, NOCMAas/ba ce NUMArLe ez208e NpasHe pe1e8aAHMHOCMU HA
do3sosbeHocm ynompebe 3axmesa 3a npeucnumugarbe cyacke 00aykKe.
Modice au ce nocmojarbe npuzogopa cmampamu pedo8HOM NPABHOM
3awmumom y ynpagHom nocmynky? [lomepdaH 002080p, KOHCEK8EHMHO,
8oduo 6u 3aKmy4Ky 0 odbayusarky 3axmesa no 3YC-y u yckpahusarsy
3awmume no rwemy. HecamusaH 6u 3axmegy 06e36eduo wupy npumeHy y

. .
nevena.petrovic@pr.ac.rs
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npakcu. Ha npakmu4HoM n/AaHy cmas no 080M NUMArsy uMa 0a/nexko wupu
domawaj u 3Ha4aj. Y 3agucHocmu 00 HA4UHA NPUCMynarea Npedcmas/beHoj
npobsaemamuyu, 3ay3umarse jedHoz uau dpy202 npe3eHmMo8aHo2 cmasda
ce 6umHo HejedHako ped.iekmyje Ha npedcmojehy pedpopmy cucmema
CeKyHOapHe ynpasHocydcke 3awmume y cMuc/y nompeée 3a ysoherbem
dpyee (dHcanbene) uHcmaHye.

Kwyune peuu: 00380/6eHOCM 3aXmesa 3a npeuchumusaarse cydcke 001yKe,
3akoH 0 onwmem ynpasHoM nocmynky, x#an6a, Npu2ogop.

1. Acupn/beHOCT yNpaBHe 3alITUTE KAo
conditio qua non ynpaBHOCYACKe 3alITUTE

YnpaBHU MoCTynak JeTa/bHO je peryJicaH ogpejb6amMa 3akKoHa O ONLITEM
yIpaBHOM nocTynky.! Cafjp>KMHy TOKa TOT MOCTYIKa Moryhe je pasJoXUTH
Ha /Be paze: MpBY, YUjUM je HOpPMUPaAtbeM IPONUCAHO IPBOOUTHO (OPUTMHEPHO)
aJMUHUCTPATUBHO OJJyuyuMBame O NMpaBuMMa U obGaBe3aMa CTpaHakKa M3
YIPaBHOT NOCTYIIKa — U3BOPHO YIIPABHO OJJIy4YUBabe, U APYTY, Heo6aBe3Hy
aJIn y IpaKCH 4ecTy, KOjoM Ce U3MCKYje U IIPY»Ka Y paBHa 3alITUTA 0/, U3BOPHOT
(mpBOGUTHOT) YIPaBHOT OJJIy4MBamwa — ¢pasy aJ[MUHUCTPATUBHE 3aLUTUTE
KOja ce Ipy»a [0 aMMHUCTPAaTUBHUM NpaBHUM JleKoBUMa. OBa Apyra ce,
npeMa BpCTH U 06eJsiexxjuMa, pedjy, IpUpo U NPaBHOT JieKa KOjUM ce HUHULUPa,
JleJIY Ha /jBa HUBOA: peJloBHA — a/lMMHUCTPaTHBHA 3alUTHTAa KOja ce IIpy»ka 110
yJlaramy peIoBHOT IPAaBHOT JleKa M BAaHpe/jHa — K0ja ce Ha 3aXTeB CTPaHKe U1
0 cay6€eHO0j AY>KHOCTHU IPY>Ka 110 YIOTpe6br BaHPEJHUX aIMUHUCTPATUBHUX
NpaBHUX JIEKOBA.

[IpaBHUM peryJsucamwmeM Jpyre ¢ase ynpaBHOI NMOCTYIKa yCTAHOBJbEH je
NOCTYNaK yHyTpallie (ylpaBHe) KOHTPOJIe yIPaBHOT paja, 4Mje cipoBoheme
¥Ma 3a L1M/b OTKJakakhe HellpaBUJJHOCTHU HACTaJJUX y NpeTXoAHoj ¢asy, a
YuMe ce OCTBapyjy W 3alITHhyjy nNpaBa U UHTepecH CTpaHaka U 06jeKTHBHA
3aKOHUTOCT, Kao BpeJJHOCTH 3arapaHTOBaHe OCHOBHMM HayeJslMMa yNnpaBHOT
MOCTYyIKaZ

Hen0BO/bHOCT YHCTO ynpaBHe (aAMUHHUCTPATUBHE) 3aIUTUTE, FTeHepHCaHa
IpeBacxo/iHO He3a/J0B0/baBajyhoM MepoM HEPUCTPACHOCTH U 06jeKTUBHOCTH,
LITO Ce cMaTpa 3a K/byYHHU HeJ0CTaTaK MOCTYIKa caMOKOHTpoJie (Jluuh,
2013:340), 6uJia je TpaKTHUYHU pa3Jior U ONpaB/Aakhe 3a YBohemwe Cro/ballllbuX

1 3akoH 0 ommTeM ynpaBHOM NMOCTYNKY, CayxcbeHu eaacHuk PC, bp. 18/2016 u 95/2018 -
ayTeHTHUYHO TyMaudemwe. Y HacTaBKy 3YII.

2 Yn.7 3VI-a.
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KOHTPOJIHUX MeXaHHM3aMa KojuMa 64 ce YNOTHyHHJAa U Ha BUIIM HHUBO
MO/ HWIJ/IA 3AIITUTA BPeITHOCTH MPBOOUTHO IITUNEHUX ¥ MOCTYMILMMA YIIPaBHe
(aAMUHHCTpPATHUBHE) KOHTPOJIE.

HajsHauyajHuju cniospalilby KOHTPOJIOP YIIpaBe U 3alUTUTHUK BPEJHOCTH O
KOjUMa je OIJIyYNBaHO y YIPAaBHOM IIOCTYIIKY jeCTe YIPaBHO CYLCTBO. 3al04YeTa,
aJiM y yIpaBHOM IOCTYIIKY HeJOBpLIeHa yIIpaBHa CTBAp, y HACTOjamy Ja ce
JeGMHUTHUBHO IPaBHO paspeliy, IpeJa3y ca YUCTO YIIPaBHOT HAa YIIPaBHOCYACKU
TepeH, IpeobpaxaBajyhu ce Ipy ToMe y XUOPHUAHY — yIPaBHOCY/ICKY CTBap MOJ,
MHIepeHIUjoM ynpaBHora cyga. OTyza, ynpaBHOCYACKa CTBAap, Kao npeaMeT
yIpaBHOT CIIOpa, HeMa OHY OPUTMHEPHOCT yIpaBHe CTBapH, Beh U3 we Lpnu
CBOj HaCTaHaK U noctojawe’. CTora je U NOCTYNaK kbeHa pa3pellaBamba, UaKko
y HaJJIeXKHOCTHU CyZa, 1a TUMe CYACKH, TpuaroheH meHoMe U3BOPULITY
- YyIpaBHOj CTBapH, U O/iBHja Ce MO INpaBUJIMMa 0COb6eHe yNpaBHOCYACKe

npoueaype.

M ynpaBHOCY/ICKHY NIOCTYIAK Ce, Ca CBOje CTPaHe, /la pa3JIOXKUTH Ha JiBe da3ze:
npBY — a3y NPUMApPHOT YIIPABHOCYACKOT OIIyYMBakha 0 NpeAMETY YIIPABHOT
CIopa a Koja ce MHUIMPa TYK60M, U IpyTy — Moryhy ayiv He u 06aBe3Hy, pasy
CeKyH/JlapHe yIIPaBHOCY/ACKe 3alITUTE KOja Ce MpPYy’Ka M0 yIPaBHOCYACKHUM
NpaBHUM JIEKOBUMA Y [IMJ/bY OTKJIakakha HENPAaBUJHOCTH HACTaJIUX ¥ pa3u
NpUMapHe YIPaBHOCY/ACKe 3alITHUTE, a MOCPEAHO U OHUX KOjU MOTUYY U3
yIpaBHOT NOCTY KA.

Y M3HETOM CMHCJY, yIIPAaBHOCY/CKA MPOIeypa ce MOXe IoCMaTpaTH Kao
CBOjeBPCHM HACTaBakK (MpOAY>KeTakK) paBHe 3alUTHTE OHUX BPEJHOCTH Koje
Cy IpuUMapHo mtuheHe y yipaBHOM MOCTYIKY, IPU UEMY Ce Ta 3aLITUTA U3 PYKY
ynpase ,cenn”ypyke cyna’. 3 Te noueTHe Be3aHOCTH yIIpaBHE U yTPABHOCYACKE
npoieAype, Ipou3Jasu HU3 JpyTHX, a CBe OHe CBeJ[oue Y PUJIOT HEOCIIOpHE
MOBE3aHOCTHU U CYKIeCUBHOCTH Hape4yeHUX /IBejy npoueaypa.

To je jacHO BHA/bUBO U3 OZipe/ 10U YaHa 14 3aKkoHa 0 yIpaBHUM CIIOPOBUMa®
KOjHUMa je Kao mpeJMeT yIpaBHOT criopa ogpeheHo KOHAYHO OKOHYAkhe YIIPAaBHOT
MOCTYNKa APYyrocTeNeHUM, OJHOCHO NPBOCTENEHHUM YIpPaBHUM aKTOM Yy
cJy4dajeBUMa KaJja je xaJjiba 6uJa UCKJ/bydyeHa. Y vUMa CTOju: ,YnpasHu cnop
ce Modce NOKpeHymu npomue ynpasHo2 akma koju je doHem y dpy2om cmeneny.
YnpasHu cnop ce moice nokpeHymu u npomue npgocmeneHoz ynpasHoz akma

3 YnpaBHacTBap je IOBOJ U Y3pOK HACTaHKA yIpaBHOCYACKe cTBapu. MehyTum, ynpaBHa
CTBap Ce CaAPNKUHCKH He OKJIANa y LeJIOCTH Ca yIPAaBHOCYLCKOM CTBApU. ApIYMEHTOBAHO
0 NoTpebH wUXoBa AudepeHMpakba U Yo6IMYaBatba 10jMa YIPaBHOCYACKE CTBApH Kao
3aceGHOr paBHOT 06s1MKa BULte: [Ipuna, M. (2019).

4 praBHOCyﬂCKa 3dlITUTA MOYU b€ TaMO Ir'/ie Ceé aAMUHUCTPATHMBHA 3aBpllaBa.

5 3akoH 0 ynpaBHUM CIOpoBUMa, Cayxc6eHu eaacHuk PC, bp. 11/2009. [lamwe, 3YC.
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npomue Koza Huje d0380/beHa d4aa6ay ynpagHom nocmynky.” KoHa4HO OKOHYa b€
yIlpaBHe NpoleAype jaB/ba ce JaKJ/e Kao YCJOB 3a IPaBOBa/baHO NOKPETAbE
YHIPaBHOCY/CKOT NOCTYMNKa. be3 drHaIMTeTa yipaBHOT OCTYIIKA CHAZ0eBEHOT
ofpeheHUM CTeleHOM IpoIecHe 3PeJIOCTH — KOHaYHoLIhy, HeMa IPaBHUX
yCJIOBa 3a IOKpeTake yIpaBHOCY/ICKe NpoLenype’.

2. Uck/by4eHOCT (HeMmoCTojamwe) peJoBHE yIIpaBHe 3alITUTE Kao conditio
qua non AeBoOJIyTUBHEe BaHPeJHe YNIPaBHOCY/ACKe 3allITUTe

He camo 1m1TO ynpaBHOCY/JCKHU NOCTYIIaK He MOXe [IPaBOBa/baHO 3aloyeTH
06e3 NMpeTXOJHOI KOHAaYHOI OKOHYala YNpaBHOT MoCTymnka’, Beh ce Hu
NPOAYKT Ba/baHO MOKPEHYTOr U NPaBOCHAX>XHO OKOHYAHOT yNPaBHOT Cropa
He MOXe Y HACTaBKy UCTOT OCIIOPaBaTH jeJUHUM JEeBOJYTUBHUM CpeJCTBOM
yNpPaBHOCY/CKe 3alUTUTeE, YKOJHUKO je y npeTxoZeheM yIpaBHOM NOCTYIKY
CTpaHIU 610 Ha pacHoJaramwy pefjoBaH paBHU JieK. Pedjy, pejoBaH paBHU
JIeK y yIIpaBHOM NOCTYINKY eJJMMHHUIIe MOryhHOCT ynoTpe6e jeJUHOT CpeACTBa
CeKyHJapHe YIPaBHOCY/ACKe 3alITUTE 1eBOJY TUBHOI KapaKTepa.

2.1. /loso.seHocm 3axmeea 3a npeuchumusarse cydcke 0daykKe y
c/aydajesuma Kaaod je x#cai6ay ynpagHoM noCmynkKy 6u/1a UcCK/ty4eHd

TepMHHOJIOTHjOM 3aKOHOJaBIA KasaHo, ,[I[pomue npasocHazcHe 00.1ykKe
yhpasHoe cyda cmpaHKa u Had1e)cHU jagHu myscuaay mMo2y da nodHecy BpxogHom
KacayuoHoM cydy 3axmee 3a npeuchumusarse cyocke odayke...” ..y cmeapumay
Kojuma je y ynpagHoM nocmynky 6u.da UcK/eyveHa xeaaba.”®

A contrario 3aKOHCKOj UCKJ/bY4eHOCTH (HenpeJBUDEHOCTH) KaJjibe y JaToj
yIpaBHOj CTBapu - Kao TUIY NpaBHUX CUTyaluja y Kojuma je Moryhe
NOJHETHU 3aXTeB 3a IPEUCNIUTHUBaKE CYLCKe 0/JIYKe YIIPaBHOT Cy/a, 3aKOHOM
yCTaHOBJ/beHA MOT'YRhHOCT pUMeHe KaJibe Yy yIpaBHOM NOCTYIIKY UCKJ/bYyUyje
MoryhHOCT ynoTpebe 3axTeBa 3a IPEeUCIIUTUBAE CyZCKe oAJyKe. PeyeHo
Bpe/i1 He3aBUCHO O/ TOra Jia JIU je 3aKOHOM JIoNyLITeHa »KaJiba y IpakcH 6u.Jia

6 H3yserak npesactas/ba 3YC-0oM ycTaHOBJ/beHA MOI'YRHOCT ynpaBHOCY/ICKE 3aLITUTE Uy
CUTYallWju Ka/Jja 0 KOHAaYHOT OKOHYaka YIIPAaBHOT TOCTY KA, I0BO/IOM 3aXT€eBa, 0/{HOCHO
»kaJsibe cTpaHKe, unak Huje gouwao. Y. 15 3YC-a kaxe: ,YnpasHu cnop Modce ce nokpeHymu
U Kada HadiexcHU Op2aH 0 3axmesy, 00HOCHO H#a/16U cmpaHke Huje JOHeo ynpasHu akm,... .
[IpeaBubajyhu ,hyTawe ynpaBe“ kao npeMeT ynpaBor copa, 3aKOHOAaBall je PO PUO
JlOMeTe YIIPaBHOCY/CKe 3alITHTe HAacTojehH Jja cTpaHKe U3 yIIPaBHOT IOCTYIIKA 3aLITUTH O]
Hepa/ia yrpasBe, jep ce IaCUBHO ApKakbe yIpaBe je/JHaKO APXKH APYIITBEHO HEJJOMY I TEHUM
Y CYNPOTHUM 3aKOHY Kao U CJIy4YajeBU JJOHECEHUX HE3aKOHHUTHX aKaTa.

7 Wsy3eB HaBeJeHoOTr n3y3eTKa npeaBuhenor 4. 15 3YC-a.
8 Crt.1,4s.49 3YC-a.
9 T.3,cT. 2,4n.49 3YC-a.
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u uckopuuhena. OTyza, HeMa ycJioBa 3a IpaBoBas/baHy NPUMeHY 3aXTeBa U3
4. 49 3YC-a yKoJIHKO je »xasib6a 3aKOHOM GuJia 03BOJbeHa aju: 1) je cTpaHka
MPOMYyCTHJIA [d je HCKOPUCTH; 2) ce CTpaHKa cxoAHo 4. 156 3YIl-a, oapeksa
mpaBa Ha kaJiby; 3) je cTpaHKa o/ 61aroBpeMeHO U3jaBJ/beHe KaJjibe oycTasia
y CKJaAy ca ojpenbama yi. 157 3YIl-a.

[Ilpempa 3YC ycJsoB/baBa MpaBoBa/baHy ymnoTpeby 3axTeBa U3 4. 49
HeINoCTOjalkheM KaJjibe y yIpaBHOM NOCTYINKY, UUTHUPaHy Tad. 3, CT. 2 OBOra
YJIaHa BaJbaJIo OU MU pPe Pa3MOTPUTH — Y KOHTEKCTY OACYCTBA (MCK/bYUEHOCTH)
penoBHe ynpaBHe 3auTuTte. OBo ctora wto Baxkehu 3YII nopef xasnbeHe
M 3allTUTe MO BaHpPeJHUM NpPaBHUM JIEKOBUMa, NpejBuba jour jegHo -
M3BaHXaJ0eHo, a yjeJHO, CPe/ICTBO 3alUTHUTe Koje ce 10 CBOjUM ocOOMHaMa
HUKaKO He MOXXe YBPCTUTHU y BaHpeHa IpaBHa CpeJCTBa, l1a ce N0oCTaBJ/ba
NUTamke HberoBa KapakTepa: MOXe JIM Ce CMaTpaTH PeJOBHUM IpPaBHUM
CpeACTBOM y yIPaBHOM NIOCTYNKY?

Ped je o mpurosopy. CamMa 4MHeHHIla HeroBOr 3aCe6HOT yIPaBHONPOLLECHOT
eraucTeHlHjaJu3Ma, MUMO (UJIM y3 IOCTOjambe) 3Kaibe U BaHPeJHUX IPaBHUX
cpejicTaBa (T3B. TOCEGHUX CyUyajeBa YK/Iakbakha U Mebakba pellieha) 3aXTeBa
Jla ce y Be3U Ca HOBOYCIIOCTAaB/bEHUM CPEACTBOM 3alITHUTE, @ Y KOHTEKCTY
npe/cTaB/beHe NpobeMaTHKe, IOCTaBU NUTalke HeroBa MecTa y CUCTEMY
ynpaBHe 3alITUTE. AKO Ce y3Me Y 063Up KJACUYHHU U onuitenpuxBaheH
KpUTepHjyM 3a pa3BpCTaBe IPaBHUX CPeJiCTaBa, IpeMa KoMe 61 pesloBHA
61.1a OHaA Koja ce y/1a)Ky NPOTHUBY aKaTa Koja HUCY CTeKJla CBOjCTBO KOHAYHOCTH
(Musakos, 2006: 127), 1ok 61 BaHpeHa 6UJ1a OHA KOjUMa Ce aTaKyjy KOHA4YHa,
Ila ¥ M3BpILIHA U NIpaBOCHAXXHa aKTa, 0 TOMe Ja HUje NOoCpeiu CPeACcTBO
BaHpe/iHe ylIpaBHOIpaBHe 3allITUTe JOBOJbHO jaCHO FOBOPH YMHEHUIIA /A
006jekaT MPUTroBOpa CBAaKaKO HHUCY MPABOCHAXKHHU (Kao HU MU3BPIIHHU) aKTH.
[[ITaBHILE, OHO IITO CE My TEM Fbera ocriopaBa HUCY jOIl yBeK HU TPaBHU akTH'® -
yobryajeHo HanaAJ/bUBH a160M. Tek he 1o cBpIlIeTKY NIOCTYIKa [10 TPUTOBOPY
HacTaTH objeKkaT peaiHO HallaA/bUB XKaja60M. Moxe JIu ce, TOCMAaTpPaHO Kpo3
NPHU3My PEeYEHOT, IPUTOBOP CMAaTpPaTH PEJOBHUM CPE/ICTBOM yIIpaBHONPABHE
3alITUTE Uy TOMe CMUCJY yIIOA0OUTH ca »KaJI60M YHje IOCTOjame UCK/byUyje
MoryhHocT ynoTpe6e 3axTeBa U3 4. 49 3YC-a? HauuH Ha KOju ce y NpakKcy,
0/l CTPaHe OHUX KOjU Y CBOMe pajy NpUMemyjy pejieBaHTHe ofpenbe 3YIl-a u
3YC-a, npucTynu JaToMe NMTawky MMa GMTHO HejeiHAK YTULAj HA MOTYhHOCT
CTpaHaKa M3 yIpaBHOT NOCTYIIKa ¥ HaCTaBKy NpaBHe 60p6e 3a 3alUTUTY U
OCTBapeme HbHUXOBUX IIpaBa U Ha 3aKOHY 3aCHOBAaHUX MHTepeca. [IpBo, ako
ce IPUTroBOp NpHU3HA 3a CPeJCTBO pe/loBHe yIIpaBHe 3alITUTe, CTPaHKa HeMa

10 OBo ce oAHOCH Ha IIpy»Kame jaBHUX yCJyra U Ipejy3uMakbe yIIpaBHUX PajlbU Kao
06J/1MKa yIpaBHUX aKTUBHOCTH KOje ce IPUr0OBOPOM MOTY NO6HjaTH, AOK yIIPAaBHU yTOBOPHU
jecy BpcTa nojeMHa4YHUX NPaBHUX aKaTa yIpasBe.

157



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5oy 93 | F'onHA LX | 2021

MOryhHOCT yJs1aramwa pe/joBHe xaJibe 13 4. 3YIl-a, a MoryhHOCTH 3a 3alUITUTY
MyTEeM >KaJjibe W MPUTrOBOpa HUCY jesHaKe (mpuM. ayT). Jpyro, mpu UCTO]
NpeTIOCTAaBLY, CTPAaHKA y OJICYCTBY Y paBHOCY/ICKe kaJibe 6MBa oHeMoryheHa
[la U3jaBU je IUHO IPAaBHO CPEACTBO AeBOJYTUBHE IPUPO/E Y YIPABHOCYACKOM
IIOCTYIIKY, Te jOj 3a OCllopaBame NpaBOCHAXKHe OJJIyKe YIIpaBHOTI CyJa Ha
pacrnoJsiaramwy CTOjU UCKJbYYUBO APYyTronpeocTaJy BAaHPEAHU YIIPABHOCYACKHU
IIpaBHMU JIEK — peMOHCTpPaTUBHe IPUpPO/Je.

3. CpeacTBa peaoBHe ynpaBHe 3amTuTe npema 3YIl-y

Y aktyesHoM 3YIl-y HeMa KJ1acCMYHOT pa3BpcTaBama Ha peloBHAa U BaHpelHa
npaBHa cpejcTtBa. [I[paBHuUM cpegcTtBuMa nocsehenu cy llectu u Ceamu
Jleo 3akoHa. lllectu feo ocyioBsbeH je ca llpaBHa cpeacTBa” ¥ Noje/beH HA
JiBe Mame MOTIeJ1He, Y OKBUPY KOjUX CY HOpMAaTUBHO ypehenu [Ipurosop
(I motuenuHa) u Xanba (Il moTiesnHa), AO0K Cy Yy ceiMOM, y 3acCeOHUM
noTuejsrHaMa obpabhenu ,[loce6HU cyyajeBU yKIambamka U Mebakha pellemna’,
U To: Memwate U NOHULITABake Y Be3U ca yIpaBHUM ciiopoM (I moTuesnnHa
yJi. 175); llonaBsbawe noctynka (Il notyenrHa, 4ia. 176-182); [lonuwtaBamwe
KOoHayHor pelewa (1l moTuenunna, 4. 183); Ykuaame peniewa (IV notuennHa,
4. 184) u [loHnTaBamwe, yKUJamwe UK Melbakbe IPaBOCHAXKHOT pelleka Ha
NpenopykKy 3alTUTHUKA IrpabanHa (V moTiesnnHa, 4. 185).

Y Be3u cacUCTeMaTUKOM PaBHUX cpe/icTaBa u3BpiueHoM y 3YII-y, Hajipe, ynaja
y O4M HEJIOTUYHOCT 0CJIOBJ/baBakba IECTOT JieJa <<IIPaBHUM CpPe/ICTBUMAa>> aJIH
He W CeJIMOT, MaKOo Cy MpaBHa CPeJiCTBA je/lHAKO MpeJMET APYTOHABE/IEHOT,
ceIMOT JieJia 3aKoHa. PacnopehrBame npaBHUX CpeAicTaBa y JiBe LieJMHe (IIeCTH
U ceJIMHU Jie0) prima facie, HABOAYW HA 3aKJ/by4aK Jia Cy y lbUMa cajipKaHe JiBe
BpPCTe MPaBHUX CPeICTaBa: ¥ NPBOj — PeIOBHUX, U Y APYTOj — BaHpeHUX. Ha
3aKJby4YaK /a je YyYMbeHHUM pa3MellTabeM IPaBHUX CPEJICTABA Y JiBE L[eJIMHE
MOCpeZHO M3BpILIEHA I0/leJla Ha pPeJloBHA M BaHpe/HA NMpaBHA CPeJCTBa,
yKa3syje U OKOJIHOCT /ia je y IPBOj LieJIMHU (IIeCTH JIe0) CBOje MeCTO Hallljia
»KaJ10a Kao TUIIMYaH peZiloBaH NPaBHMU JIEK, [IOK CY Y APYToM (ceMoM) /iey
Mambe-BUllle MOAUPUKOBAHU MOJAJUTETHU BaHPEJHUX IPABHUX CPeJICTABA.
Jla 11 JIoKaIMTeT APYTOr MPeoCTasor MPaBHOT CPEJICTBA U3 NPBE LieJIMHE,
THK y3 XaJiby, onpeJie/byje HaMepy 3aKOHO/ABIA Jja My J0/IeJIU KapaKTep
pesoBHOT mpaBHOT cpeAcTBa? Moe JIM caMa YMHEHHUI[A CMEIITakha CBUX
OCTaJIMX NPAaBHUX CPEJICTABA Y APYTY LieJIMHY (BaH OHe Y K0joj je CBoje MecTo
NpOHALIA0 peloBaH MPaBHU JIEK — aJsiba) 6UTH OBOJbHA /Ia Ce OHA HA30BY U
cMaTpajy BaHpeHUM?

[To nuTamy xkaJibe, HpeM/ia Cy Y bbeHOM PEXUMY U3BpIlIeHEe U3BECHE IPOMEHE
(Jlonyap, 2017: 1508-1515), tbeH KapaKTep Kao peJJOBHOT IPaBHOT CPe/ICTBA
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HUje OKpH-eH. Y Nor/iely ak BaHPeAHOT KapaKTepa T3B. I0CeOHUX CyyajeBa
yKJamakha U Melbaa pelleha, CKpeHyheMo nakwy Ha jeJlaH ,,CUTaH AeTasb’
HBUX0Ba IpaBHa ypehema Koju He 6U CMeo ocTaTH HeomnakeH. HauwMe, y 4. 188
3YIl-a ce kaxe faa ce:,Ha pewersa doHeceHa y NOCE6HUM CAYUAje8UMA YKAAHAFHA
U Merara peulerbd, U3yses y CAy4ajy Merard U NOHUWMAasarea peulera y ge3u
€a ynpasHum cnopoM, modice (ce) hodHemu dxca.n6a.” Ako ce nobe on Tese ga ce
BaHpeJHWM IIpaBHUM Cpe/iCTBUMA [106HMjajy MaxoM [IpaBOCHAXKHa U U3BPILHA,
a TUM IIpe ¥ KOHAyHa pellea, jep KOHAYHOCT M0 MpaBUJy HacTyna Ipe
NpPaBOCHAXHOCTH, EBEHTYAJIHO Ce jaBJbajy jeJHOBpeMeHO!, Kako ce oHAa
OJIIyKa JIOHeCeHa 1o ’kbMMa (BaHpeAHUM ITPAaBHUM CpeJiICTBUMA) MOXe MobujaTu
pelOBHUM IIpaBHUM CpeZ[CTBOM Y YUjOj je CYLUTUHU OClIpaBakbe akaTa KOojU joL
YBEK HUCY JOCETJIH CBOjCTBO KOHAYHOCTHU (KaMoJiu mpaBocHaxkHocTH)!? [1a u
Jla je mpegMeT ocriopaBakba BaHpPeAHUM IIPaBHUM CPeJCTBOM CaMO KOHa4daH
(He ¥ mpaBOCHAXaH) aKT, U AaJbe Ce, 0 CJOBY nutupaHor 4. 188 3YC-a,
Ha OJIJIyKY JOHECEHY M0 HheMy MOXKe M3jaBUTH KaJiba y 4ujoj je 6UTH, KaKo
HaBeJl0CMO, N0OHMjame aKaTa KOjU joll HUCY 3al00MJIM CBOjCTBO KOHAYHUX.
CienoM pedeHoOr, Ucliaza Ja ce ofJyKe JJOHeCeHe 110 BAaHPeJHUM IIpaBHUM
CpeACTBHUMaA, NpelM3HHUje, 3aKOHOJAAaBYEBOM TEPMUHOJIOTUjOM Ka3aHO -
OJlJIyKe JJOHeCeHe M0OBO/IOM HEKOT 0/ TUIIOBA NOCEOHUX C/Iy4YajeBa yKJIabakha
U Methakha pellierha, MOTY 0CIIOpaBaTH PeIOBHUM MPaBHUM JiekoM'2. To 6u fasbe
BOJIMJIO 3aKJ/byYHUBamy /a KaJjba UMa HeKaKBe ,cynep Mohu” — HETUIIMYHE U
CyNpPOTHE HbeHOj IPUPOY Kao peJOBHOT IIPABHOT JIEKQ, a je{THAKO HECBOjCTBEHE
Y H’eHUM 3aKOHCKMM KanayuTeTUMa KOju U3BUPY U3 HeHOTa HOPpMaTUBHOT
ypebema (4. 151-174 3YII-a). Ca apyre cTpaHe, Tlie je JJOTUYHOCT pellera
110 KOMe Ce peJIoOBHMM IIpaBHUM JIEKOM MO>Ke OCIopaBaTH OJJyKa JJoHeceHa
MIOBOJIOM aKTUBHPama jeJHOT BaHpeAHOr? TakBUM pellekheM He CaMO IITO Ce
OTBapauTake peJJOBHOT KapaKTepa »*aJjibe Beh U nuTame <<BaHpPeJHOCTU>>

11 HcTekoM 3aKOHCKOT pOKa 3a KaJiby Y yIIPpaBHOM MOCTYIIKY, pelllele M0CTaje KOHAYHO
aJIM U IPaBOCHAHO, jep Ce MPOTUBY Hera BUIIle HE MOXKe He CaMO U3jaBUTH KaJiba, HEro
HH 3aM0JIeHyTH yIIpaBHHU criop, jep he Tyx6a, y caydajy fa 6y/ie noJHeTa, IO OCHOBY T. 6,
cT. 1,4s1. 26 3YC-a a [imine 6uTu of6avyeHa.

12 Wnyctpanuje pajau, TakaB 6UCMO CJAy4Yaj UMaJU Kajla GU ce Ha pellemhe KOjUM je 10
ocHOBY 4J1. 183 3YIl-a, gpyrocreneHu Uiy HaZI30PHU OPraH MOHULITHO KOHAYHO pellewe,
Y3jaBuJIa ’KaJi6a (Koja ce M3jaBJ/byje MPOTHUBY pellieha Koja HUCY KOHaYHa — NoAB. ayT.). Ko
6u yoruTe 6M0 Ha/JIeXKaH 32 01Ty YUBALE 10 TOj KaI6U? Y ciy4ajy /ia je KOHAuYHO pellehe
1o 4J1. 183 NOHUIITHO APYTOCTENeHU OPraH, y YMjoj Ha/IJIeXKHOCTH 6U 6UJI0 OAyYHBakhe
0 ’KaJIOK Ha TaKBO HeroBo pelermne? He 3J1a3u 1M TaKBa 3aKOHCKA COJIYIIMja U3 OKBUPA
JIPyrOCTeNeHOCTH YIIPaBHOT OCTYKa? AKO ce UMa y BUAY Jla Ce lboMe »KaJI6u poro6aTHoO U
HaCHUJIHO MeHa KapaKTep, MUMO beHe CyLITHHE — Jla Ce U3jaBJ/byje IPOTHUBY IPBOCTENEHUX
(Bug. v cT. 1, yi. 13 3YII-a), Temko fa ce 3a UCTY MOKe Hahu OCHOB y CT. 4, 4. 151 3VIl-a,
KOjH KaXKe [1a CTPaHKa KaJI0y MOXe U3jaBUTHU: ... U Y OpyeuMm cAy4ajesuma Koju cy 3aKOHOM
nponucaHu.”
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NoCe6GHUX C/yyajeBa yKJahakha U Meata pellera. Ko 3Ha He Jiexu J1d Mok /ja
(1) y ToMe ogsiyka npupehuBada Baxkehera 3YI1-a ga npu HopMUpawby TPaBHUX
cpeAcTaBa M36erHy Npeno3HaT/bUBY U 3a YIPaBHY NpoLeAYypYy Yo6HU4YajeHy
KJacudUKalHjy HAa peJJOBHA ¥ BAaHpeAHA TpaBHa cpeacTBa (?).

3.1. Teopemcka 3anaxcarsa o npu2080opy Kao
cpedcmey (pedosHe?) ynpagHe 3awimuime

Y npusior cTaBy Jia Npurosop y AomMaheM cucteMy ynpaBHOINpaBHe 3allITUTE
HHje peJIOBHO IPaBHO CPe/CTBO Koje 61 ce 1aJ10 CTABUTH Y UCTU PAHT €a XKaJ160M
Kao KJIJaCHYHUM pe/loBaHMM IPaBHUM JIEKOM, TOBOPH Hajllpe YMbeHUL A /la Ce Ha
peliletbe JOHETO 10 IPUTOBOPY MOXKE U3jaBUTH asi6a'® (Muskos, Pasomnesuh,
2018: 1465), u3y3eB aKo je pelllewe JOHETO 0/ CTPaHe OpraHa ynpaBe U3HaJ,
KOTra HeMa BHULIeT KOju 61 110 H0j 0JJIyYUBa0. YKOJIUKO 6U IPUTOBOP YUCTHUHY
610 peloBHO PABHO CPEACTBO — OJIJIYKa 110 keMy 6uJa 61 KoHa4yHa. Kako ce
OH/Ia, aKO Ce UMa y BU/1y /la je OCHOBHA KapaKTepUCTHKA peJOBHOT IPAaBHOT JIeKa
Jla ce yJiaXke MPOTHB aKaTa KOju HUCY KOHA4YHY, 4yiiaHoM 150 3YIl-a ycTaHOB/baBa
MOryhHOCT nobujamwa oJJiyKe JOHETe [0 NPUTOBOPY xas60M? HesroruaHocT
OBOT 3aKOHCKOT pellletha Beh J0BO/bHO ypyllaBa Te3y 0 KapaKTepy IpUurosopa
Kao peJIJ0OBHOT IPaBHOT CPeJCTBa.

Y3Me /1 ce, UllakK, NOTEHIUjaJIHO Y 063Up Te3a 0 peJOBUTOCTH IPUTOBOpaA
Kao NMpaBHOT CPeJCTBA, a Ha OJJIYKY IO WeMy je cxofHo 4. 150 3YIl-a
Jl03BOJbEHA KaJs16a, MoryhHo 6u (M UcIpaBHO) 6UJIO U3BECTHU 3aKJ/by4daK Ja je
Halll 3aKOHO/aBal|y ojjpeh)eHUM yNIpaBHUM CTBapuMa (TauHHje aKTUBHOCTHUMaA)
JI03BOJIMO AyIJIMpamwe peJJOBHUX NyTeBa ynpaBHe NpaBHe 3amTuTe. U TO y
CTBapHMa Koje 10 CBOM yTHLajy Ha UHAUBU/IyaJIHY IDAaBHY CUTyaLUjy CTPaHKe
MMajy MamM 3Hadaj HaclpaM OHHUX KOje ce pellaBajy yIpaBHUM aKTOM U
3aumTuheHe cy (cBera) jeJHUM peJOBHUM IIPaBHUM JIEKOM. AKO ce y TIorJIely Mo
CTPaHKY Makbe BaXKHUX yIIPaBHUX CTBAPU HACTOjaJj1a IPY>KUTHU JBOCTPYKO BUILIA

13 Bug. 4. 150 3YII-y. 3akoH o ynpaBHoM nocTynky LipHe ['ope (Caysxcbenu aucm LT, 6p.
56/2014,20/2015,40/2016 1 37/2017), y un. 31 npeABuba 1a KOPUCHUK yCIyTa OJ ONIITET
HMHTepeca MOe U3jaBUTHU IPUTOBOP paJiy 3alUTUTE CBOjUX [IpaBa U UHTEepeca jaBHONIPAaBHOM
OpraHy KOju BpIIM Ha/A30p HaJ pajoM NPUBPeAHOT JPYIITBA, APYyror MPaBHOT JHULA UJIH
npejy3eTHHKA KOjU NPy»Ka ycJayre oJ ONLITEr UHTepeca, Te Jja Ce IPOTUB pellera Mo
IPUTOBOPY MOKe NOKPEHYTH yIIpaBHU CIIop. AHAJIM30M 0/ipe161 4. 31 LipHOrOpCcKOr 3aK0Ha,
omna)kaMo J|BOjaKy pa3JIMKy CIIpaM pellewa JoMaher 3aKoHOAaBLA: IPBO, O IPUTOBOPY
oJ/1y4yje APYTH, a He OpraH JOHOCUJIAL, U PYTO, Ha pelllerbe 110 TPUroBopy HeMa MoryhHoCTH
3a U3jaB/bHMBabe KJACUYHOT PEJIOBHOT MPABHOT JieKa - KaJibe. /Ipyrauuja je cutyanuja y
norJiefly MpUroBopa NpoTUB APYTrUX YIPAaBHUX aKTUBHOCTH (4J1. 35) KOju ce u3jaBsbyje
CTapeUIMHU OpraHa 4uje je IOCTylawe N0BOJ NPUroBopy. Mako npurosop osze uma
PEMOHCTPATUBHY IPUPOJY, HA pelilerse [0 heMy HeMa MecTa aJiou Beh ce Moxe AUPEKTHO
MOKPEHYTH yIIPaBHHU CIIOP.
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3alUTHTAa - KaKaB ce [j0jaM Ha TeMeJby U3HETOI CTUYe, Y OJHOCY Ha OHe KOjy Cy 110
by HECYMIbUBO 3HA4YajHHUje, TAKBO pelllehe YHHU ce ancypAHUM (MuseHKoBuA,
2020: 341). nu je y mo3aiMHY OBAKBOT pelliekha 3aKoHoNMcana HoBora 3YIl-a
CKpMBEHa, UMaK, Jpyrayuvja HaMmepa? A HanMe, Jla ce LIMpPOKaA IajieTa OBUX
yNpaBHUX aKTUBHOCTH, IOABEeleHUX I10/] [10jaM yIIpaBHe CTBAapH, 1I0CPeSCTBOM
IpUroBopa,yBese” y peloBaH CUCTEM YIIpaBHe U YIIPABHO-CY/ICKe 3alITUTE. Y
TOM CJ1y4ajy, IPUT0BOP je MOCJY>KUO0 Kao UHCTPYMEHT KOjH je HaBeleHy HaMepy
KMMao a 06e36e/14, jep 0 aKTUBHOCTUMA KOje YMHE HeroB IpeJMeT He 01y 4yje
ce y yIpaBHOM NOCTYINKY YUju je UHAIHU NPOAYKT NOTEHLMjaJIHU IpeMeET
’)kasibe a NOTOM M yIpaBHOT cnopa. Tek mocpejCTBOM Hera, Tj. berOBOM
ynoTpe6oM, 0 0OBUM aKTUBHOCTHMaA OJJIyuyje Cce M0 NpaBUIMMa YIpaBHOT
MOCTyINKa YUju he pe3yaTaT, pa3yMJ/bUBO, 6MTU Moryhe HamaJjaTy pejOBHUM
yNpaBHONPAaBHUM JIEKOM a KaCHHUje, U YIPABHOCYJCKOM TYKOOM.

Jpyry apryMeHT KOHTpa Te31 0 IPUTOBOPY Kao peJJlOBHOM YIIpaBHOIIPaBHOM
CpeJiCTBY, U3BOJJMMO U3 KeTr0Be, 10 IPaBUJY, PEMOHCTPATUBHE IPUPOJie Koja ce
KOCH Ca JIeBOJIy TUBHUM KapaKTepOM peZIOBHUX IpaBHUX ieKoBa'* (MusieHkoBuh,
2020: 341). IlojeauHM ayTOpPH jaCHO HarJalulaBajy peMOHCTPATHUBHY LPTY
npurosopa: ,Ilpuzogop je pemMoHCmMmpamueHuU npaagHu JeK Koju ce usjassvyje
pyKogoduoyy opeaHa ynpase, 00HOCHO Op2aHu3ayuje Ha Yuje ce nocmynaree o0Hocu”
(AumuTtpujeBuh, Maptunosuh, 2016: 99).

CynpoTHor ctaBa je npo¢. Tomuh:,... kaday ynpagHom nocmynky npomus jedHoz
akma, peyu.mo no npuzo8opy, 0041y4yje dpyau a He UCmu op2aH Koju je pewasao y
npeom cmeneHy - 3axmees npomue hpagocHaxcHe 0dJjayke YnpasHoe cyoda Koju je
001y4u8ao o0 3aKOHUMOCMuU aKkma doHemoz nNo MoM npueosopy je HedonywmeH;
mada makas npu2o8op uma npasHy npupody xicaibe y ynpasHoM nocmynky”
(Tomuh, 2012: 678). [Ipy uCTOM CTaBy ay TOP OCTaje U HAKOH CTyNakba Ha CHary
aktyesiHor 3YIl-a (Tomuh, 2019: 597).

3.2. 3Hauaj npuzoeopa kao cpedcmea (pedosHe) ynpagHe 3auimuime HA
do380.beHOCM 3axmesa 3a npeuchumuegarse cydcke 0dayKe y npakcu

[Ipe yBohewa npurosopa 3YII-oMm, 10K je caMO clopaJiJMYHO €r3UCTUPA0 Kao
WU3PUYUTO NpesiBUheH y nojeJUHUM Ioce6GHUM yIpaBHUM MaTepHjaMa, Hpakca
je, mosnasehu of BeroBe HeJleBOJIYTUBHe IPUPO/Jie, CTala HAa CTAHOBULITE /a
y cJay4ajy kerosa kopuuihewa HeMa pesloBHe NpaBHe 3awTuTe. Herupajyhu

14 HHTepecaHTHO je HAIOMEHYTH Jia je 3aKOH O ONILITEM YIPaBHOM NOCTYNKY U3 1996.
roguHe (Cayxc6eHu aucm CPJ, 6p. 33/97, 31/01 u 30/10), nponucyjyhu y 4. 216 fa ce 3a
pellaBame y APYTroM CTeleHy Ha/[JIeXKHOCT He MOXKe YTBphHUBATH y OKBHUPY OpraHa Koju je y
yIpaBHOj CTBApH pellaBao y IPBOM CTeNeHY, HeJBOCMHUCJIeHO abUpPMHCa0 1eBOJTY TUBHOCT
Kao HeM30CTaBHY OJpeIHUILY PeZJOBHOT IIPAaBHOT JIeKa.
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KapaKTep 3aXTeBa Kao pe/lOBHOT IPABHOT JIEKA, 3ay3eT je CTaB /ja je Y 0[ICYCTBY
peZoBHe yIpaBHe 3alITHUTe 3aXTeB U3 4JI. 49 103BOJbEH 110 OCHOBY T. 2, 4J1. 49
(Pewmewe BKC, ¥Y3u 5/10).

Jpyrauyuju cTas, ¥ To npe fjoHoliewa Baxkeher 3YTIl-a, 3actynao je Jb. [Isbakuh,
cyauja BpxoBHOI KacallMOHOT cyja y NeH3uju. [IpeMa ;meroBoM cTaBy: , IUHUjd
paszpaHuyerba jedHocmeneHoz U 080CMENeHo02 001yYU8arsd KOO Y/10MHCeHO2
npuzosopa (a Ha maj Ha4uH u 00380/6eHOCM 3axmesa npomus 00.1yke YnpagHoz
cyda y jedHocmeneHoM ynpasHoM 00/1yHUBAHY) je OUeHd 0 moMe Koju je opeaH
00/1y4usao no npuzogopy: doHocuaay akma uau dpyeu opean” (Ilwakuh, 2013:
257).

Y HOBHjO] IpaKCHU HAaUJIA3UMO Ha CYLUTUHCKHU APYTadyUju IPUCTYII IOMEHYTOj
npo6saematunu (Musenkosuh, 2020: 342). Pemewem BKC oj6aueH je 3axTeB 3a
NpeUCUTUBAKE CYACKe TPecyie YIPaBHOT Cya y3 06pa3iokKeme a je ’beHOM
JIOHOIIEY NMPETXOHO0 JBOCTENEHN YIIPAaBHU MOCTYIAK — M0 U3jaB/bEHOM
[PUTOBOPY Ha peLIeHe: ,,...N0 HA/AaM}cery 0802 €y0d, npuso8op NOAUYUjCKO2
CAYHC6EHUKA y QUCYUNAUHCKOM NOCMYNKY, N0 C80j0j NpasHoj npupodu, npedcmag.ba
Jcanby, Koja je pedoeHo npasHo cpedcmao y onuimem ynpagHom nocmynky.” Y
06pasJioxemy ce jla/be HaBoAM Aa: , To, daswe, 3Ha4u da je He00380./beH 3axXmes 3a
npeucnumusarse cydcke odjayke nodHem npomue npasHOCHAM¥CHe 00.1yKe YnpasHoz
cyda KojoM je oyerbeHa 3aKoHUmMocm peulersa doHemoz y QUCYunAuHCKOM NOCMynKy
Y KoMe no hpuzogopy nodHocuoya zaxmesa od/ay4yje dpyau, a He Ucmu op2aH
Koju je doHeo npgocmeneHy 004yKYy. Y KOHKpemHOM CAyYajy Huje 6Uuaa UCK/byveHa
deocmeneHocm 001y4YuU8arbay chpogedeHom JuCYunauHCKOM NOCMynKy, jep Huje
6u/1a UCK/By4eHa xanba, o0HocHo npueosop” (Pemewe BKC, Y3n 385/2019).

,210380/bEH je 3axmee 3a npeucnumuegarse cydcke 00.1yke, NOOHEem Ha 0CHO8Y YAAHA
49. cmae 2. mauka 3. 3akoHa 0 ynpasHUM CNOpo8UMd, NPOMUE NPABGHOCHANCHE
odayke YnpasHoe cyda doHeme y ynpagHOM Cnopy 0 OYyeHU 3aKOHUMOoCmu 00ayke
Casema PPA no npuzosopy.” Y o6pasyioxemny 0Be 0JJIyKe ce HABOAU: ,BpxosHu
KacayuoHu cyd Ha.a3u da pewasarse Casema Penybauuke paduodugy3He azeHyuje
no npuzog8opy nodHemoMm Ha 0CHO8Y YaaHa 62. cmas 5. 3akoHa o paduodugy3uju
npedcmassba jedHOCMeneHo 001y4u8arse, jep je o npu2ogopy 001y4usao ucmu
OpeaH Koju je doHeo U hp8ocmeneHo peulerbe, d He HeKu dpyau HenocpeodHo
suwu opeaH. [lpema mome, npu2o8op ce He MO}Ce cMampamu Haa6oM, Kao
degolymugHUM NpaBHUM CpedcmeoM y ynpagHoM NOCMynkKy, na HU 004yKd no
npuzoeopy dpyzocmeneHum ynpagHum akmonm...” (¥an 5//10 og 11. 03. 2011).

U3 npeacTaB/beHUX Cly4YajeBa je BUAJbUBO Jia je IpaKca 10 JOHOLI ey HOBOra
3YIl-a u3MeHuJa CTaB [0 UMTakby NpaBHE NPUPOJEe NPUTrOBOpa, Be3yjyhu
je 3a (He)mocTojakbe MCTOBETHOCTH OpraHa 4uje je (He)mocTymnawe OGUJIO
IIOBOJ, IPUTOBOPY U OHOTA KOjH je M0 U3jaB/beHOM IIPUT0BOPY HaJJIeKaH 3a
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oJi1y4rBabe. Xohe Jiv ce UCTH CMaTpaTH PEJJOBHUM CPE/ICTBOM YIIpaBHONPABHE
3allTUTE U,y TOM CMUCJY, (aleKBATHOM) 3aM€EHOM 3a KaJiby, YMje MoCTojakbe,
ofiHOCHO npeiBuheHa MoryhHoCT ynoTpebe UCK/bydyje MoryhHOCT Kopuuihewa
3axTeBa U3 4JI. 49, caBpeMeHa npakca poLemwyje npemMa ToMe a JIA 0 ’eMy
oiJIy4yje UCTH (4Hje je MOCTyNake MOBOJ, MIPUTOBapay) WU JPYTH OpraH
(Munenkosuh, 2020: 343).

4.YTHIaj NpUroBopa Ha NpMMeHy 3axTeBa U3 YJaHa
49 3YC-a ¥ 10Be3aHOCT TOra NUTama ca yBohemweM
JApyrocreneHe ynpaBHOCy/ACKe HHCTaHIie

Mako 6U ce, ca TEOPeTCKONPABHOT acleKTa, CTAHOBUIITY O IPUTOBOPY Kao
CpeJZCTBY peJl0BHe yIIpaBHOIIPaBHe 3alITUTE MOrJle UcTahy 036U/bHE IpUMe/i0e,
13 rope HaBeJIeHOT cJyyvaja yBuhaMo Jja ce jypucipy/ieH1i1ja Ha UCTe HUje MHOT0
ocBpTasa. To ce HAPOYUTO OJHOCH HAa IPBOHABELEHU apr'yMEHT IPOTUB Te3€ 0
IIPUrOBOpY Kao pelOBHOM IIPaBHOM CpeJiCTBY y YIIPaBHOM IIOCTYIIKY — /ia Ce Ha
OJIJIYKY IO theMY (IPUT0BOPY) MOXKe U3jaBUTH kaJiba. Ipyriu KOHTpaapryMeHT,
npakcaje, unak, y3esnay o63up, iCTU4MhU THMe ABOCTPYKY U XUOPUHY IPUPOSY
IPUT0BOPA, Y 3aBUCHOCTH 0O/} TOTa KOjHU je OpraH — UCTH WUJIH APYTH, HaJJieKaH
3a OJJIy4YMBame M0 BbeMy. YCJI0B/baBajyhu KBaJudrUKOBake IPUTroBopa Kao
peZlOBHOT MPAaBHOT CPe/iCTBA NI0CTOjalkbeM NIPUHIUIA JeBOJIyIHje, IpaKca je
CpeACTBY ylpaBHONpPaBHe 3alUTUTe U3 4. 147 3YIl-a npusHaia KapakTep
pelOBHOT MPABHOT JieKa Ka/1a je M0 lheMY OJIyIMBA0 JPYTH (110 MPaBUJIY BULIH),
a He OpraH uuja je ynpaBHa (He)aKTUBHOCT 6HJIa Y3POKOM MpUTOBapamal®.
Y TakBUM cJyy4dajeBUMa, Y KOjUMa je IPUTOBOP CPeiCTBO [eBOJYTHBHE a He
pEeMOHCTpaTUBHE IPUPOJE, IPAKCA, eEKCTEH3UBHUM TyMadeweM T. 3, CT. 2, YJL.
49 3YC-a, oniewyje a y yIpaBHOM NOCTYIKY HUje 6UJIa UCK/byUeHa peJoBHA
3alITHTA — LITO je YCJIOB J03BO/bEHOCTU 3aXTeBa 3a IPEUCIIUTUBAE CY/CKe
O/IJIYKe, 112 je 3aXTEeB 10 HApeYeHOM IPaBHOM OCHOBY HE/I03BOJbEH. Y CUTYaLUjU
NaK Ka/iaje 3a o4JlyuuBatbe 10 U3jaBJbeHOM [IPUTOBOPY HaJJiesKaH UCTH OpraH,
Tj. OHaj YHja ce aKTUBHOCT MOOUja MPUTOBOPOM, IPUTOBOP Ce Y MpPaKCH, 360T
M3pakKeHOT PEMOHCTPATHUBHOTI — peJOBHOM [IpaBaHOM Cpe/CTBY HECBOjCTBEHOM
KapaKTepy, He CMaTpa 3a pel0BHO IPaBHO CPEJCTBO Te Ce Y TAKBUM CJ1y4ajeBUMa
3aXTeB 3a IPeUCIIMTUBame CYJCKe OJJIYKe Ollelhyje J03B0/bEHUM.

15 Huje 3roper HamoMeHYTH Aa je mo cJoBy cT. 1, 4. 148 3YIl-a npuroBop yBek
peMOHCTpaTHBHe NIPUPOJe, @ MOIYRHOCT Jla 0 lheMy OJJIy4dyje APYTH OpraH 3a caja je
JlaTa caMo y 1ojeJUHUM 3aKOHMMa KojuMa ce ypehyjy noce6He ynpaBHe o6s1acTH (Ip. 3aKOH
o nonuuuju, Cayxc6eru aaacHuk PC, 6p. 6/2016, 24/2018 u 87/2018, ypehyjyhu nutame
JUCIUIIJIMHCKE 0T OBOPHOCTH MOJIMIUjCKUX CIyKOeHuKa, npeaBuba y 4. 210 npurosop
Ha MPBOCTEMNEHO JUCIUIIJIMHCKO pellerke 0 KoMe oJi1yuyje JIUuCcUIJIMHCKA KOMHUCH])a).
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CraB cy/cKe npakce 0 IPaBHOj IPUPOAY IPUTrOBOpPa Kao CpesCcTBa yIIpaBHO-
IpaBHe 3alITUTE HUje 6e3 yTHUIlaja Ha npe/cTojehy pedbopmy ynpaBHOCYACKe
npoueaype. Haume, jeiHO oy HAjKPYHUjUX TUTaba Te pedopMe 0JHOCH Ce Ha
[OCTOjame noTpebe 3a yBoheweM APYror cTeNneHa ypaBHOCY/[CKe 3alITUTE —
yIpaBHOCY/CKe aJibe. Kao HajBaXKHUjU apryMeHT POTUB yBohemwa Apyror
CTelneHa yIpaBHOT cyherma y Hac HAaBOAHM ce fa OU KaJiba y yIpaBHOM CIIOPY
JOJATHO JOINpHHeJa MOBpeAY NpaBa Ha pellaBakbe y pa3yMHOM pPOKY
yIpaBHOj CTBApH jep 6U — y CJIy4ajy tbeHa yBODhemwa, je/lHa ylipaBHA CTBAap, 10
NpaBuUJy, Ipesasusa 4Yak YeTUPU UHCTAHLE: /iBe yIpaBHe (IPBOCTENEHU U
MOCTYIMAK IO KaJI6H) U ZiBe YIPaBHOCYZCKe (10 TY>KOU U 0 yIIPaBHOCY/CKO]
»asi6u)'®. Ca gpyre cTpaHe, Kao jeJlaH oJi apryMeHaTa 3a yBohemwe Apyror
CTelleHa yIIpaBHOT CIIopa UCTHYE Ce CBe yuecTasuja jeJHOCTENEHOCT YIIpaBHOT
oaJyuyuBama (JloHuap). Y ToMe cMucay, cMaTpa ce Jja 64 0[CyCTBO peloBHe
aZIMUHUCTpPATUBHE )kaJibe TpebaJio ja HaJOMeCTH ynipaBHocyAcka. 036M/bHOCT
Y YTUIIAj OBOT apryMeHTa Ha NoTpeby yBohewa ylpaBHOCY/CKe kaJibe Morao
6u a ocs1abu cTaB CyJiCKe IIpaKce 110 KOMe ce IPUTroBOpy NPU3Haje KapaKTep
peLoBHOT Cpe/iCTBa yIIpaBHOIIpaBHe 3alITHUTE, jep ce TAKBUM CTaBOM 3Ha4ajHO
yMamyje 6poj cuTyalnuja y KojuMa je 6uJia MCK/byyeHa JBOCTENEHOCT Y PaBHOT
0/JIy4MBama.

5. 3akspyuak

Y paay je U3BpllleHa aHaJM3a J03BOJbEHOCTH YyNOTpebe 3axTeBa 3a NPeUCIu-
THUBame Cy/ACKe OJJyKe yIPaBHOI Cy/ja y YCJOBUMa peJloBHE yIIpaBHOIIpaBHe
3allTUTe. JeJlaH o/, TPU NpaBHa oCcHOBa Mo kojuMa 3YC f03BosbaBa ynoTpeoby
3axTeBau3 41.49 3YC-anponucaH jeyT. 3, CT. 2, 4. 49, 1 0HOCH Ce HA CUTyaLlUje
y KOjuMa je y yIpaBHOM NOCTYNKY 61JIa MCK/byYeHa XaJi0a, lMpe y3eB, peJJoBHa
ynpaBHa 3amTuTa. HemoryhHocT kopuirhemwa ynpasHe kaJibe, ycie/[| lbbeHe
3aKOHCKe UCKJbY4YeHOCTH, CTPaHLM oMoryhaBa ynoTpe6y jeJUHOT CpesCcTBa

16 HaBejeHU apryMeHT MOXe Ce IOCMaTpaTH Uy CYIPOTHOM NpaBILy — Y IPUJIOT yBohemwy
’KaJsibe y ypaBHOM CIOpPY. AHAJIM30M MPAKTUYHE YIOTPEeG/HUBOCTH (U J€JOTBOPHOCTH)
NpaBHUX CpeACTaBa U3 YIPABHOT CIOpa, AOILJO Ce [0 3aKJ/by4Ka Jla Ce OHa Kpajike PeTKO
NpUMeYjy ¥ IPaKCH U Aa, IpeMa CTeleHy 3alITHTe KOjy CTpaHKa NOCPeCTBOM HbUX
0oCTBapyje, OHa HUKAKO He MOr'y IIpeJiCTaB/baTU 3aMeHy 3a peJJOBHO IIPAaBHO CPEACTBO y
ynpaBHOM criopy. OTy/, 0 0AyTroBJiayetha y pa3pelliaBaky IpaBHe CTBAPH Koja je IpUMapHO
6uJia IpeAMeTOM yIPaBHOT NOCTYNKA a IOTOM M yIIPaBHOT cIopa, MoXe JohH U ycie[,
npuMeHe KOMIIJINKOBAHUX a HeJJOBOJbHO YYMHKOBUTHX Cpe/icCTaBa BaHpeAHe yIIPaBHOCYACKe
3aumTuTe. huxoBUM aKTHBUpabeM IOCTYIIAK Ce CBaKaKo ,pa3BJjayn”, a 0CTBapeHa 3allITUTA
peTKo je 1Mo cTpaHKe 3a/0Bo/baBajyha U Kao TakBa NoA06HA /ia JOBeJie 10 OKOHYaHa
IIpaBHOT BOjeBama. YcJieJ TOra, NOCTYNaK 3a 3alUTUTY CBOjUX IIpaBa U UHTepeca CTpaHKe
4YeCTO HAaCTaBJ/bajy NpeA ApyTruM, AoMahuM, 1a ¥ HaiHALLMOHAJHUM OPraHUMa, LITO YeCTO
pes3y/THpa NOBpeJoM NpaBa Ha cyherme y pa3yMHOM POKY.
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JeBOJIYTUBHE IIpaBHe NpUpOJe y YIIPAaBHOM CIIOPY NPOTUB NIPaBOCHAXHe
OJIYKe IOHECeHe Y heMy. 3aKOHOM MakK npeaBuheHa MoryhHocT ynotpe6e
»KaJibe y yIpaBHOM NOCTYIIKY, HE3aBUCHO 0/ TOra Jia Jiu je U UcKopuiuheHa,
HCKJby4yje MOTryNHOCT ZileBOJIYyTUBHE CEKYH/IapHe YIIPaBHOCY/ACKe 3allTHUTe.
Ca yBohemweM npuroBopa Kao cpe/icTBa yIpaBHe 3alUTUTE, 0TBapa ce NUTamwbe
HEeroBOr yTHIIaja HA MOTYRHOCT CTpaHKe y yIPaBHOM CIIOPY Jia Ce O O JIyKe
YnpaBHOT cyZia 3alITUTH 3aXTeBOM 3a [IPEUCIIMTUBabE Cy/iCKe 0JJ1YKe, KOjU Y
O/ICYCTBY YIIPaBHOCY/CKe 3aJibe peJicTaBJba je JUHO CPeJICTBO JeBOJIy THBHE
IIpUpOJie Y CUCTEMY CEKYHJapHe yIpaBHOCYACKe 3amTuTe. OBO NUTamwme ce
IoCTaBJba ycJje[ He 6all jacHo oApeheHe nMpaBHe MpHpPO/e NPUToBopa Kao
Cpe/iCTBa MpaBHe 3alUTUTe y yIpaBHOM NocTyINKy. HeoapeheHocT npaBHe
IpUpPO/ie MIPUTOBOPA MOYETHO MPOU3UJIA3U U3 HENOCTOjamka y 3akoHy (3YII-y)
jacHe mojeJie NpaBHUX CpeJicTaBa Ha peJoBHA U BaHpenHa. /la/be, oHa je
JIOIATHO HarJlalleHa KOHPY3HUM TPAaBHUM PEXHUMOM [IPUTOBOPA UHje MojeJuHe
oApesbe, ca jelHe CTpaHe, 3JpaBOpPa3yMCKU HEJJBOCMUCJIEHO UCKJ/bYUYjy
MOTYhHOCT WeroBa KBaJUpUKOBaha Kao peJJOBHOT MPAaBHOT CPeJICTBA — jep
npesaBubajyhu faje Ha 0J1yKy 0 lbeMy Moryhe y/103kUTH »xa16y, cliaja fja ce
Ha OJJIYKY JOHETY 110 jeJHOM peJJOBHOM I1IPaBHOM JIEKY yJIaXKe A pyTrU PeJOBHU
npaBHHU Jjek (17). [lopen Tora, 3YII je jacHo onpeaesrno Npupoay NpuroBopa
Kao PeMOHCTPAaTUBHOT NMPaBHOT CPeACTBa, npeaBubajyhu aa ce usjasspyje
PYKOBOZAMOLY OpraHa Ha 4uje ce IOCTyNakbe 0JHOCH a KOjH 0 lbeMy U OZJ1yuyje
- IITO ra yZia/baBa OJi peIOBHOT NIPaBoOT CPeACTBA, aJly je, ca Apyre CTpaHe,
1o oApesbama NMojeAUHUX APYTUX 3aKOHA jeJHAKO Moryhe Jia mo npuroBopy
0JIJIy4yje [PYTH OpraH (a He OHAj YHje je (He)aesi0Babe GUJIO TOBOJ TPUTOBOPY),
YU Me ce IPUroBop, oNnpuMajyhu 1eBoJy TUBHU — KapaKTep CBOjCTBEH »KaJiby,
0BOj M NpubnKaBa. HejacHa npaBHa Npypo/ia NIpMroBopa 3aMarJinJjia je lberoBo
MeCTO y CUCTeMY yIIpaBHOIIpaBHe 3alTUTeE a KaKo Ce TO MMTame o pakaBa Ha
MoryhHOCTH Jja/be 3alUTHUTE CTPAHKe y yIIPaBHOM CIIOPY, yIpaBHOCYACKaA Ipakca
3ay3eJa je ogpeheHe craBoBe. Tv cTaBOBH, M3J10KEHU Y PAAly, AUCKYTAOUJIHU CY,
KaKoO Ca aclleKTa IpaBHOTeOpeTCKe aHa/IM3e IPUTrOBOpa Kao NPaBHOT CPe/ICTBa,
Tako nocMaTpajyhu ux kpos npusmy 6yayhe pedpopMe ynpaBHOr criopa y Npujaor
YHUjoj CYIITHHCKO] TaYKH — YBohemwy Apyre HHCTaHIle, HUKAKO He UJY.
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ADMISSIBILITY OF REQUEST FOR EXTRAORDINARY REVIEW OF
THE ADMINISTRATIVE COURT DECISION IN THE CIRCUMSTANCES
OF REGULAR ADMINISTRATIVE COURT PROTECTION

Summary

The successive impact of administrative law and administrative justice, their mul-
tiple correlations and mutual intertwining, is best reflected in the legal protection
provided within the framework of administrative judicial procedure. Thus, the
provision of extraordinary administrative court protection (as one and the only
devolutive type of extraordinary legal remedy in administrative procedure) is pre-
conditioned by exhausting the appeal as a regular legal remedy in administrative
procedure. Starting from the thesis on the integral nature of administrative law and
administrative court protection, the author discusses how the existence of a regular
legal remedy, or the position of judicial practice on the (non)existence of appeal in
the regular administrative judicial procedure, affects the party’s opportunity to
protect itself by filing a request for an extraordinary review of the administrative
court decision, envisaged in Article 49 of the Administrative Disputes Act (ADA) as
an extraordinary legal remedy.

The Administrative Disputes Act (ADA) envisages three types of situations in which
the injured party may file a request for an extraordinary review of the judicial
decision rendered by the Administrative Court. One of them refers to “the subject
matter which excludes the possibility of filing an appeal in the course of admini-
strative procedure”. Given that the current General Administrative Procedure Act
(GAPA) envisages the possibility of filing an appeal and an objection as regular legal
protection instruments, there is a question of the legal relevance of objection in
terms of the admissibility of using the request for an extraordinary review of the
Administrative Court decision. Can the objection be considered a regular legal re-
medy in administrative proceedings? If the answer is positive, the request under the
ADA will be rejected, which further implies that the injured party will be deprived
of legal protection. If the reply is negative, it would provide for a wider application
of this request in practice. In practical terms, the position on this issue has a far
broader scope and significance. Depending on the way of approaching the presented
issues, taking one or the other position has a substantially different impact on the
forthcoming reform of the administrative court protection system, particularly
in terms of introducing the second-instance (appellate) administrative judiciary.

Keywords: admissibility of request for extraordinary review of Administrative
Court decision, General Administrative Procedure Act, appeal, objection.
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Hanomena o aHOHUMHOCTH

V TekcTy ce He cMejy KOPUCTHTH H3pa3H KOju yiyhyjy win oTkpuBajy
UJICHTUTET ayTopa (HIIp. ,,0 TOME BUJIETH y HAIIEM pajy...” M ,,...MOj paj
[0/ HA3UBOM ... ¥ c14HO). HeomxoxHo je m30pucaTy u3 camor JOKyMeHTa
6uI10 Kojy epcoHanty uHdopmarujy/ume Koje yyhyje Ha ayropa. Mory ce
MPUIIOKUTH JJOKYMEHTH Y YHjeM OIHCY Kao U TeKCTY HeMa ITePCOHAIHNX
nuHpopmanmja.

CTpyKTypa TeKcTa

1. VYBox
2. TloxHacinos 1
2.1. TlomHacnoB 2
2.1.1. Tlommacnos3
3. Tloanacnos2
4. 3akspydak
Hacnosu u nogHacnosu nuy ce ¢pontom 12 pt, bold.

Jlureparypa (References)

Tluie ce HaKOH TeKCTa, Kao moceOHa cexuuja. Ilopehatu cBe jenune
a30ydHUM PEIOM IO TIPe3UMEHyY ayTopa, a KO/l HCTOT ayTopa, 110 FOAUHU
n3/aBama (071 HajHOBH]e 10 HajcTapuje). MoIMMo ayTope a HCKIbyde
koMaHIy numbering, Tj. 6e3 6pojeBa ucnpen. (Ilornenatu Tabery Ha kpajy
YIIYTCTBA).

Pezume (Summary)

ITime ce Ha kpajy TexcTa nocine Jlutepatype, myxuse 10 2 000 KapakTepa
(yxspydayjyhu pasMake), Ha CPIICKOM M EHITIECKOM je3HKY.

Tabeure, rpaduxonu, ciiuke

Ta6eune ypaquru y Wordu niu Excelu.
Dororpaduje, rpagUKOHE I CIIMKE JOCTABUTH y popmary jpg.

AyTopcka npasa

AyTopH pajioBa IIOTIHUCY]y CarlIacHOCT 3a IIPEHOC ayTOPCKUX IIPaBa.
W3jaBy npeyseru gBle,

JlocraBa pajoBa

PajoBu ce mpepajy myTeM OHJIQjH CHCTEMa 3a EJIEKTPOHCKO ypehuBame
ACUCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index

TTPUJIMKOM ITPEJAJE PYKOITMCA ITOTPEBHO JE IA AYTOPU
TIOITYHE CBE IIOJATKE O CEBM Y PYBEPULIN "METATIOJATT"
(AOUJINJALIUIA, 3BAIBE, CTATYC, UHCTUTYLIWIA, TPAJL,
JIP)KABA), KAO U KJbYUHE PEUM 3A PYKOIIUC.

* OBH IOJAIK YHOCE Ce CaMO Y CJIy4ajy Aa paj HCIyH-aBa HaBeJeHe yc/IoBe (PojeKaT HiIH CAoNIITeHe)
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YIOYTCTBO 3A HUTHPAILE IMTEPATYPE

Hapoheme nuraTa Tpeba ypaanTH Y TEKCTY, Kao INTO je HaBeJICHO y ymyTcTBy. Py¢ HOTE KOPHCTHTU
caMo KaJla je HEeOIXOAHO MPYKHTH JA0JATHO 00jalliberbe WM IPONPATHH KOMEHTAp, Ka0 M y CIIy4ajy I03UBaba
Ha HOPMAaTHBHH aKT, CITy’kO€Ha TJIACUJIa K OJUTyKE Cy/I0Ba.

HuTaTH 1 NO3UBH HA JITEPATYPY Y TEKCTY H JHcTa OUOIHOrpadcKUX jelHHHLA HA KPAjy TeKcTa
MOpajy ce Yy NOTHYHOCTH cjaraTn. CBakM IUTAT U3 TEKCTA U IMO3MB HA JIUTEPATypy MOpa Ja ce Halje Ha JIHCTH
6ubmorpa)ckixX jeAMHUIA, OJJHOCHO, CBaka OmOiHorpadcka jeMHWIIA HaBEACHA y JIMTEpaTypH Mopa jaa ce

Halje y tekcry. [To3u Ha Gubnuorpadceke jeuHuLe HABOIM CE Y OPUTUHAIIHOM IIUCMY, Oe3 IpeBoljerba.

Bpcra pana Pedepenne— aureparypa Lurupame y TekcTy
Kmura, Kemsen, X. (2010). Onwma meopuja npasa u (Kemzen, 2010: 56)
1 ayTop oparcase. beorpan: [IpaBuu dakynrer
YHuBep3suretay beorpany.
Kbura, Dimitrijevi¢,V. Popovi¢,D. Papié,T. :
Buure ayropa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovié,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava. Hapenuo uNTHRAILE Y TEKCTY:
(Dimitrijevi¢ et al. 2007: 200)
KonexktuHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax wmm  neo | Nolte, K. (2007). Zadaci i nacin rada (Nolte, 2007: 280)
KEbUTE KOja nemackog Bundestaga. U Pavlovi¢,V. i
uma Orlovi¢,S. (Prir.). Dileme i izazovi
upupehuBaia | parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.
YnaHak y Mapxkosuh, P. (2006). Ycras Peny6ianke (Mapxkoswuh, 2006: 36)
4acoIucy Cpbuje u3 2006 — xpuTHuKy nornen. Ananu
Ipasroe paxynmemay beoepady. 2(LIV).
5-46
Ennuknonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)
Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.
Wucruryuuja Peny6miuku 3aBox 3a cratucTUKy. (2011). (Pemy6iuku 3aBojL 3a CTaTHCTUKY, 2011)
Kao ayTop Meceunu cmamucmuuxu 6unmen. bp. 11.
Ipommcu 3aKOH 0 OCHOBaMa CHCTEMa BaCIUTakba U :
ob6pasoBama. Cyorcoenu enacuux PC. bp. 62. Yn. 12. 3akoHa 0 OCHOBaMa CHCTEMa
2004. BacIUTama n 00pa3oBama, Cii. 21aCHUK
PC, 62/04
Cyncke omnyke | Case T-344/99 Arne Mathisen AS v ®yc HoTa:
Council [2002] ECR 11-2905 unu Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] unu
Onnyka YcrasHor cya [V-197/2002. Opmnyka YerasHor cyna [Y-197/2002
Crnyorcoenu enacnux PC. Bp. 57.2003.
EnekTpoHCcKH Wallace,A.R. (2001). The Malay archipelago
H3BOPH (vol. 1). [Electronic version]. ITpey3ero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 uru Dyc HoOTA:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
Ipeysero 24.5.2007. of Serbia. Ipeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi koris¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latiniénih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljucujuéi razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada

Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.

Autor (i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost
recenziranja. Podaci o autoru(ima) bi¢e dostupni redakciji preko Asistent
programa.

Podaci o projektu ili Na dnu prve stranice teksta, treba navesti u fusnoti sledece:

programu® Naziv i broj projekta, naziv programa, naziv institucije koja finansira

projakat.

Podaci 0 usmenom saopstenju
rada*

Ako je rad bio izloZzen na nau¢nom skupu u vidu usmenog saopstenja pod
istim ili sli¢nim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne reci

Ne vise od 10 kljuénih reci na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u naS§emradu...“ li ,,...moj rad pod nazivom...” i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

Pise se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbuénim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

Pise se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
1zjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACUJA,
ZVANjE, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAO I KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopstenje)

—p
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi u_tekstu, kao $to je navedeno u uputstvu. Fus nete koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slu¢aju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu
Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)
1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu
Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :
Vise autora Petrovi¢, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)
Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)
autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovié i
ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(L1V). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 ili Council [2002] ili

Odluka Ustavnog suda TU-197/2002, Sluzbeni Odluka Ustavnog suda TU-197/2002
glasnik RS. Br. 57 (2003)

Elektronski Wallace, A. R. (2001). The Malay archipelago

izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15, November 2005, from
http://www.gutenberg.org/etext/2530 ili Fusnota:
European Commission for Democracy through European Commission for Democracy
Law, Opinion on the Constitution of Serbia, through Law, Opinion on the Constitution
Retrieved of Serbia, Retrieved
24, May 2007, from 24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




Collection of Papers, Faculty of Law, Ni§ (M51)

GUIDELINES FOR AUTHORS

General notes

The paper shall be processed in MS Word (doc.) format: paper size A4; font
Times New Roman (Serbian-Cyrillic), except for papers originally written in
Latin script; font size 12 pt; line spacing 1,5.

Paper length

The paper shall not exceed 16 pages.
An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script

Papers may be written in Serbian, English, Russian, French and German.

Paper Title The paper title shall be formatted in font Times New Roman, font size 14
pt, bold. The title shall be submitted in English as well.
Author(s) ln order to ensure the author’s anonymity and preclude bias in the double-blind

peer review process, the author’s name and surname should not be included in
the article submitted for review. The data about the author(s) will be available
to the Editorial staff via the Assistant program.

Data on the project or
program*(optional)

In the footnote at the bottom of the first page of the text shall include: the
project/program title and the project number, the project title, the name of the
institution financially supporting the project.

Data on the oral presentation
of the paper*(optional)

In case the paper has already been presented under the same or similar title in
the form of a report at a prior scientific conference, authors are obliged to
enter a relevant notification in a separate footnote at the bottom of the first
page of the paper.

Abstract

The abstract shall comprise 100 - 250 words at the most

Key words

The list of key words following the abstract shall not exceed 10 key words.
The key words shall be submitted in both Serbian and English.

Note on author’s identity
(anonymity)

In order to ensure the author’s anonymity, the text of the submitted article
should not include phrases that refer to or reveal the author’s identity (e.g. “for
imore information, see our paper on....” or “ my paper titled...”, and alike). The
authors of the document must deleted their names from the text, with "Author"
and year used in the references and footnotes, instead of the authors' name,
article title, etc. Also, author identification should also be removed from the
properties for the file.

Text structure

1. Introduction

2. Chapter 1
2.1. Section2
2.1.1.  Subsection3
3. Chapter2

4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsections) shall be
in Times New Roman, font 12 pt, bold.

References

At the end of the submitted text, the author(s) shall provide a list of
References. All entries shall be listed in alphabetical order by author’s
surname, and each entry shall include the source and the year of publication.
When referring to the same author, include the year of publication (from the|
most recently dated backwards). Please, see the table at the end of the

Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the References.
The summary shall not exceed 2.000 characters (including spaces) and it
shall be submitted in both Serbian and English.

Tables, graphs, figures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of copyright.
The Author’s Statement may be downloaded here.

Paper submission

[The articles are to be submitted via online editorial management system
IACUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* The data shall be included only if the paper is subject to such circumstances.
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CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided
below. Footnotes shall be used only for additional explanation or commentary and for
referring to the specific normative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic
units in the References, provided at the end of the paper. Each in-text citation and reference
entry shall be clearly cross-referenced in the list of bibliographic units and, vice versa, each
bibliographic unit shall be entered in the text of the submitted paper. The referential sources
shall be cited in the language and script of the original work (without providing an English

translation).
Type of work | References In-text citation
Book Jones, C. P. (1994). Investments: Analysis and (Jones, 1994: 123)

(a single author)

Management. New York: John Wiley& Sons.
Ltd.

Book Osterrieder, H., Bahloul, H., Wright, G., Firstin-text citation:
(a number of Shafner, K., Mozur, M. (2006). Joining Forces (Osterrieder, Bahloul, Wright, Shafner,
authors) and Resaurces for Sustainable Development Mozur, 2006: 31)
Cooperation among Municipalities — A Guide in- itation:
for Pracititioners. Bratislava: UNDP (Osterrieder et all., 2006: 45)
Joint Oxford Essential World Atlas (3rd ed.). (1996). | (Oxford, 1996: 245)
authorship Oxford, UK: Oxford University Press
(a group of
authors)

An article or a
chapter in a
book with an
editor

Scot, C., del Busto, E. (2009). Chemical and
Surgical Castration. In Wright, R. G.

(ed.), Sex Offender Laws, Failed Policies and
New Directions (pp. 291-338).

New York: Springer

(Scot, del Busto, 2009: 295)

Journal article

Sandler, J. C., Freeman, N. J. (2007). Tipology
of Female Sex Offenders: A Test of
Vandiver and Kercher. Sex Abuse. 19 (2). 73-89

(Sandler, Freeman, 2007: 79)

Encyclopedia

Pittau, J. (1983). Meiji constitution. In
Kodansha Encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

(Pittau, 1983: 3)

Institution (as

Statistical Office of the Republic of Serbia,

(Statistical Office RS, 2011)

an author) Monthly statistical bulletin, No. 11 (2011)

Legal Education Act, Official Gazette RS, No. 62 Footnote: Article 12. Education Act,
documents and | (2004) Official Gazette RS, 62/04

regulations

Court decisions

Case T-344/99 Arne Mathisen AS v

Council [2002] ECR 11-2905; or Omojudi v UK
(2010) 51 EHRR 10; or Constitutional Court
decision IY-197/2002, Official Gazette RS, No.

57 (2003)

Footnote:

Case T-344/99 Arne Mathisen AS v
Council [2002] or

Constitutional Court decision IY-197/2002

Online sources

Wallace, A. R. (2001). The Malay archipelago
(vol. 1). [Electronic version]. Retrieved

15 November 2005, from
http://www.gutenberg.org/etext/2530 ; or
European Commission for Democracy through
Law, Opinion on the Constitution of Serbia,
Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

I e
(Wallace, 2001)

Ecotnote;

European Commission for Democracy
through Law, Opinion on the Constitution
of Serbia, Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

AD(2007)004-e.asp

AD(2007)004-¢.asp
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