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Editor’s Introductory Note

Dear Readers,

We are pleased to present a new issue of our law journal Collection of Papers of
the Law Faculty, University of Ni$ (no. 100/2023), which contains 12 high-qual-
ity scientific papers on current law-related issues. In line with the conceptual
framework of this journal, we pursue the tradition of publishing papers on vari-
ous legal issues written both in Serbian and in English. To that effect, this issue
includes a number of articles written in English. The publication of number 100
of our law journal is a small jubilee, which is marked by the publication of high-
quality papers which will be interesting to a wider, primarily legal, audience.

Editor-in-Chief,
Prof. Miroslav Lazi¢, LL.D.

NiS, Decembar 2023
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PROTECTION OF THE RIGHT TO OWNERSHIP
IN MACEDONIAN PROPERTY LAW

Abstract: The paper analyses the legal remedies for the protection of the
right of ownership in Macedonian property law and in comparative law.
This research focuses on the protection of ownership in the Macedonian
property law system, as guaranteed by the provisions of the basic Ownership
and Other Property Rights Act. This Act regulates different types of petitory
actions (lawsuits) for the protection against infringement or interference
with the ownership right whose scope and effectiveness will be analyzed in
this paper. The analysis will extend to special laws regulating some form of
protection of the ownership right. The paper also includes a comparative
analysis of the legal mechanisms for protecting the right of ownership in the
legal system of EU member states and other European countries, pinpointing
the similarities and differences in the legal approach to protecting the right
of ownership between countries. Considering that the right of ownership is
protected by Protocol 1 of the European Convention on Human Rights, the
paper will also address the European Court of Human Rights approach to
protecting the ownership right under the Convention.

Keywords: ownership, protection, petitory action, property.

"r.zivkovska@pf.ukim.edu.mk
" t.przeska@pf.ukim.edu.mk
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1. Introduction

The right of ownership is unequivocally recognized as a fundamental property
right that directly affects the social and economic well-being of the individual.
Due to its relevance, the ownership right is regulated by both national laws and
international acts.

Ownership is a right that affords the owner full and exclusive power over the
object of ownership. As a result, the owner is entitled to use and dispose of the
object of ownership in any way he or she finds fit while respecting the limitations
imposed by the laws. By exercising the right of ownership, each owner strives
to satisfy his or her economic interests and needs. For this to be possible, the
contemporary legal systems need to create a legal climate where owners can
peacefully enjoy their right of ownership. Multidimensional and effective pro-
tection of the right of ownership is important in creating such a legal climate.
The multidimensionality of ownership right protection involves protection at
differentlevels (national and international), protection by different authorities,
implementation of alternative dispute resolution mechanisms, etc. The effec-
tiveness of protection of the ownership right is evaluated by the availability,
accessibility, and effectiveness of the legal remedies for the protection of the
right of ownership, providing equality of arms, institutional diligence in the
protection of the right of ownership, etc. In this paper, the protection of the right
of ownership in the Macedonian property law system will be closely analyzed.

2. Constitutional guarantees for the protection of the right of ownership

The protection of the ownership right as a fundamental right is guaranteed by
the highest legal act in the Macedonian legal system - the Constitution®. The
Macedonian Constitution considers the protection of the right of ownership to
be one of the fundamental values of the Macedonian constitutional system (Art.
8). By promoting the protection of the right of ownership as fundamental, the
Macedonian Constitution gives clear direction on how the issue of ownership
protection should be treated in the property law regulation. The Constitution
also incorporates safeguards against unlawful and arbitrary deprivation of
ownership. Article 30 of the Macedonian Constitution states that the right of
ownership is guaranteed, and that no one can be deprived or limited in the
exercise of his or her right of ownership unless it is in the public interest. The
Constitution states that any limitation or deprivation of the right of ownership
for the sake of public interest must be determined by law to prevent any arbi-

1 The Constitution of the Republic of North Macedonia, Official Gazette of the Republic of
Macedonia, 52/1991.
https://www.wipo.int/wipolex/en/text/437750
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trary actions on the part of state authorities. In case of limitation or deprivation
of one’s right of ownership, just compensation is guaranteed no less than the
market value of the expropriated property. The Macedonian Constitution also
protects the freedom of individuals to acquire ownership without limitations by
guaranteeing free enterprise. Ownership rights of foreigners are also protected
by the Macedonian Constitution (Art. 31). Foreigners are allowed to acquire
ownership in the Republic of North Macedonia, under conditions specified by
the basic Ownership and Other Property Rights Act 2.

The guarantees for ownership protection are not a unique feature of the Mace-
donian Constitution. The constitutions of many European countries (EU member
states and countries aspiring to EU membership) also guarantee the right of
ownership and its protection.

Article 14 of the German Constitution® states that property and inheritance
are guaranteed within their content and limits determined by law. The Ger-
man Constitution also safeguards against unlawful deprivation of property by
determining that expropriation is permitted only for the public good and with
guaranteed compensation for the affected party.

Article 26 of the Swiss Constitution* guarantees the right to own property and
states that and any compulsory purchases and restrictions equivalent to com-
pulsory purchases will be conducted with full compensation for the affected

party.
The Spanish Constitution® recognizes the right to private property and gua-
rantees that no one may be deprived of his or her property unless it is on the

justifiable grounds of public utility and social interest (Article 33). In case of
property deprivation, compensation is guaranteed in accordance with the law.

2 Ownership and other Property Rights Act, Official Gazette of the Republic of Macedonia,
18/2001,
https://www.libertas-institut.com/de/MK/nationallaws/law_on_ownership_and_other_
real_rights.pdf

3 The German Constitution: The Basic Law for the Federal Republic of Germany (Grundgesetz)
of 23 May 1949, lastamended 19.12.2022; https://www.gesetze-im-internet.de/englisch_gg/
englisch_gg.html

4 The Federal Constitution of the Swiss Confederation of 18 April 1999 (status as of 13
February 2022), https://www.fedlex.admin.ch/eli/cc/1999/404/en

5 The Constitution of Spain 1978 (lastrevised 2011), Official State Gazette No.233/2011; https://
www.senado.es/web/conocersenado/normas/constitucion/detalleconstitucioncompleta/
index.html#tp
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The Italian Constitution® recognizes two types of property: private and public.
The Italian Constitution guarantees private property and states that it may
be acquired and exercised within the limits determined by law (Article 42).
Expropriation of property is permitted only in the public interest, with just
compensation for the affected party.

The Constitution of the Republic of Serbia’ guarantees the peaceful enjoyment
of property (Article 58), the equality of all types of ownership, and guarantees
protection of all types of ownership (Article 86).

The Constitution of the Republic of Croatia® declares the inviolability of the right
of ownership (Article 3). The Constitution also guarantees the right of ownership
(Article 48), and safeguards against unlawful deprivation of ownership (Article
50).

The Constitution of the Republic of Slovenia® guarantees the right of ownership
(Article 33) and safeguards against unlawful deprivation of ownership (Article
69).

The Constitution of the Republic of Montenegro'® guarantees the right of
ownership (Article 58), and promotes equality of all types of ownership (Ar-
ticle 139).

By analyzing the constitutional guarantees of the right of ownership and its
protection we notice that these guarantees aim to create a base for further
regulation of the protection of the ownership right by laws. The constitutional
acts promote ownership protection supported by the notion that its protection
should be a core value in the property law system. The analyzed constitutional
acts also promote equality in acquiring and exercising the right of ownership
for all individuals under conditions determined by the law, which among other
things, translates into an obligation for the legislators to provide effective and
equally available remedies for the protection of ownership. In all the analyzed

6 The Constitution of the Italian Republic of 22 December 1947, last amended on 19.10. 2020,
https://www.quirinale.it/allegati_statici/costituzione/costituzione_inglese.pdf

7 The Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, 98/2006.
http://www.ustavni.sud.rs/page/view/en-GB/235-100028/constitution

8 the Constitution of the Republic of Croatia, Official Gazette of the Republic of Croatia,
56/1990, 135/97, 113/00, 28/01, 76/10 and 5/14; https://www.sabor.hr/en/constitution-
republic-croatia-consolidated-text

9 The Constitution of the Republic of Slovenia, Official Gazette of the Republic of Slovenia,
33/1991, last amended in 2016;.https://faolex.fao.org/docs/pdf/slv129862.pdf

10 The Constitution of the Republic of Montenegro, Official Gazette of the Republic of
Montenegro, 1/2007, last amended 2013; https://www.skupstina.me/en/the-constitution-
of-montenegro
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constitutional acts, safeguards are placed against unlawful and/or arbitrary
deprivation of ownership on the part of state authorities. These safeguards aim
to prevent deprivation of the right of ownership from one private individual for
the benefit of another by determining that the deprivation or limitation of the
right of ownership can only be conducted in the public interest. For the sake of
predictability of the circumstances in which a person can be deprived or limi-
ted in the exercise of his or her right of ownership, the analyzed constitutional
acts determine that any deprivation or limitation of the right of ownership in
the public interest must be done under conditions determined by the law. The
analyzed constitutional acts also promote the proportionality between public
and private interest regarding the exercise of the right of ownership. In that
sense, the social function of the right of ownership is highlighted, which justifies
sacrificing an individual’s right of ownership for the public interest, but with
guaranteed compensation for the affected party.

3. Legal base for protection of the ownership
right in the Macedonian property law

There are various ways of protecting the right of ownership in the Macedonian
property law system regulated by the Act on Ownership and Other Property
Rights (hereinafter: the Ownership Act, OA) and other laws as well.

The main source of protection of the right of ownership is the Ownership Act,
a general act_.which contains the basic provisions on property relations in the
Macedonian legal system. It regulates the right of ownership in its three basic
forms: private ownership, state ownership, and municipal ownership (Article
2 0A). The legal regime of things as an object of ownership and other property
rights is regulated in part. The Ownership Act also regulates neighbors’ rights
(Articles 17-29), different types of co-ownership (Articles 31-111), possession
(Articles 167-191), and property rights of foreigners (Articles 240-252 OA). It
also regulates other property rights: servitudes (personal and predial), the right
of pledge (pawn/lien and mortgage), and real burdens (Articles 192- 239 0A).

Considering the scope of regulation in the Ownership Act, it is understandable
why this Act regulates the petitory actions (lawsuits), which are the main type
of legal actions for the protection of the right of ownership (Articles 156-166
0A). The Ownership Act regulates four types of petitory action: action for the
recuperation of ownership (actio rei vindicatio), the action of the presumed
owner (actio Publiciana), the action to deny (actio negatoria), and the action
for the protection of co-ownership and joint ownership. Besides the petitory
actions as the main form of protection, the Ownership Act protects ownership
via neighbors’ law (Articles 17-29) and prohibition of abuse of rights (Article
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9(2) 0A). By invoking neighbors’ law, the real estate owner can protect his or
her right to peaceful enjoyment of property against the neighbors who failed
to abide by the obligations and limitations imposed by the neighbors’ law. In-
voking the abuse of rights can protect the owner’s right from infringements
and interferences caused by the improper or immoral exercise of the right of
ownership by another owner. The use of possessory rights protection afforded
by the Ownership Act is another rather indirect way to protect ownership (Art.
184 0A). By protecting his or her possession, the owner maintains physical con-
trol over the thing he or she owns. Maintaining physical control over the thing
means exercising the power to hold the object of ownership, which is one of the
three main powers comprising the content of the right of ownership: the power
to hold, use, and dispose of the object of ownership (?KuBkoBcka, 2005:17-23).
Owners who were unlawfully deprived of the peaceful possession of their pro-
perty can file a possessory action against the person or persons who deprived
them of possession. The proceedings for the protection of possessory rights
are restricted to protecting the person who had the last peaceful possession,
without assessing the quality or lawfulness of that possession, which makes
them expedient and effective in offering immediate protection.

Ownership protection can be achieved by using other legal remedies, such as:
the declaratory judgment action, the actions against unlawful or erroneous
registration of rights in real estate, the action to exclude in bankruptcy or en-
forcement proceedings, claim for return of property in criminal proceedings,
and de-expropriation request. They are regulated by the Civil Procedure Act,
the Real Estate Cadaster Act, the Bankruptcy Act, the Enforcement Act, the
Expropriation Act, and the Criminal Procedure Act.

Declaratory judgment action is regulated by Article 177 of the Civil Procedure
Act.! By filing for a declaratory judgment, the plaintiff aims to prove the existen-
ce or non-existence of a certain right, legal relation, or validity or invalidity
of a legal instrument. When filing a declaratory judgment action, the plaintiff
must prove that the use of such action is permitted by law or that he or she has
alegitimate interest in filing it. Related to the protection of ownership, owners
have a legitimate interest to file a declaratory judgment action when they have
acquired the right of ownership by way of prescription and they need a legal
instrument to prove it. Another potential use of the declaratory judgment action
is when the validity of the contract based on which ownership has been acquired
has been disputed.

11 The Civil Procedure Act, Official Gazette of the Republic of Macedonia, 79/2005.
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The actions against unlawful or erroneous registration of rights in real estate
are regulated by Articles 237-238 of the Real Estate Cadaster Act.'? Two types
of legal actions can be filed before the Administrative Court against the Real
Estate Cadaster Agency for unlawful or erroneous registration of rights in real
estate.!® The first type of legal action is against decisions of the Agency denying
the registration of rights or correcting errors in the registration of rights in the
Real Estate Cadaster. The second type of legal action is a request for a certain
registration of rights to be removed from the Real Estate Cadaster. Owners
can protect their rights by using these types of actions when they have been
unlawfully denied the registration of their ownership right in the Real Estate
Cadaster, when their request for correction of data affecting their ownership
right has been denied, or when another person has registered aright in the Real
Estate Cadaster infringing on their right of ownership.

The action to exclude is used in bankruptcy or enforcement proceedings. This
action aims to exclude certain property from the proceedings by proving that it
does not belong in the debtor’s estate against whom the proceedings are conduc-
ted. This action is explicitly recognized in Article 125 of the Bankruptcy Act.!*
The Enforcement Act (EA)*® does not explicitly regulate this type of action but
third parties are given the right to object before the courts to irregularities in the
enforcement proceeding, which may include an objection that certain property
subject to enforcement does not belong to the debtor in those proceedings (Ar-
ticle 86 EA). In terms of ownership protection, the action to exclude boils down
to an action for recuperation of ownership on things that were mistakenly inclu-
ded in the debtor’s property during bankruptcy or enforcement proceedings.

Under Article 110 of the Criminal Procedure Act,'® the owner may file a claim in
criminal proceedings demanding the return of the property he/she was illegally
deprived of.

De-expropriation request is another way for recuperating the ownership of real
estate, in case the state authorities have failed to use the expropriated property

12 The Real Estate Cadaster Act, Official Gazette of the Republic of Macedonia, 55/2013.

13 Theaction against erroneous registration of ownership is also regulated by the Ownership
Act, in the chapter regulating the acquisition of ownership of real estate (Art. 151 (2) OA).
It has the same effect: the erroneous registration will be removed from the record. The
timeline for filing this action is 3 years from the day of the erroneous registration but the
action is filed before the civil courts, not the Administrative Court.

14 The Bankruptcy Act, Official Gazette of the Republic of Macedonia, 34/2006.
15 The Enforcement Act, Official Gazette of the Republic of Macedonia, 72/2016.
16 The Criminal Procedure Act, Official Gazette of the Republic of Macedonia, 150/2010.
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for the designated purpose. According to Article 35 of the Expropriation Act?,
the owner of the expropriated property can file a request for the expropriation
act to be annulled resulting in the recuperation of the expropriated real esta-
te. When the expropriation was done to construct structures or to perform
other undertakings in the public interest of the State, the de-expropriation
request can be filled if the designated purpose was not realized in 10 years. If
the expropriation was done for the construction purposes or performing other
undertakings of local public interest, the de-expropriation request can be filed
if the designated purpose was not realized in 6 years. The ultimate timeline for
filing the de-expropriation request is 15 years counting from the day that the
expropriation act had become final.

Considering self-protection as a form of protection of the right of ownership,
scholars note thatitis not the most appropriate way of protection (Gavella, Josi-
povi¢, Gliha, Belaj, Stipkovi¢, 2007: 585). The owner can practice self-protection
of the ownership right only in exceptional situations. In such cases, self-protec-
tion should be aimed at deflecting an immediate danger of infringement of the
ownership right, rather than recuperating ownership.

All the aforesaid legal bases for protection of the ownership right afford protec-
tion in a strict sense of the word, i.e. protection against infringement or interfe-
rence with an acquired ownership right. Protection of ownership in a broader
sense of the word includes protection of the freedom to acquire ownership under
equal terms and conditions prescribed by law, protection against arbitrary acts
of state authorities aimed at preventing the acquisition or peaceful enjoyment
of one’s property, compensation of damages due to loss of property, protection
against imposing unjust or disproportionate burdens on property owners, etc.

Although there are many forms of protection of the ownership right, the detailed
comparative analysis in this paper will be limited to the protection of ownership
by means of filing petitory actions.

4. Protection of the right of ownership by petitory actions

As previously stated, petitory actions are the primary manner of protection
against infringement or interference with the right of ownership. When de-
termining the nature of petitory actions, most scholars tend to differentiate
between the right to take action, and the action as a formal act. The right to take
action is a right emerging from the substantive law and it is linked to the right
of ownership (Gavella et al., 2007: 580). In that sense, the right to take action (to
seek protection) is guaranteed to each owner by the substantive law, and it takes

17 The Expropriation Act, Official Gazette of the Republic of Macedonia, No.95/12.
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effect when the right of ownership has been infringed or interfered with by a
third party. Regarding the link between the right to take action and the right of
ownership, scholars point out that the right to take action is not a comprising
component of the right of ownership, but a co-dependent right that the owner
can exercise when his or her right of ownership has been violated (Gavella et
al, 2007: 580). The action as a formal act is of a procedural nature; it refers to
the action (formal lawsuit) that the owner files seeking protection of the right
of ownership before the courts (Gavella et al., 2007: 581).

Itis important to keep in mind that petitory actions have a dual nature. The effec-
tive use of the actions depends on them having a solid base in the substantive
law, and also on them having the form and compulsory content determined by
procedural law. In that sense, if a petitory action is based on the substantive law,
but the action as a formal act (lawsuit) does not comply with the requirements
imposed by procedural law, the courts will dismiss the action without evalu-
ating its merit. The opposite also applies if the action as a formal act (lawsuit)
complies with the requirement imposed by procedural law but it is not based
on the substantive law; in such a case, the courts will deny it for lack of merit.

According to the Ownership Act (Articles 156-162 OA), petitory protection of
the right of ownership includes four types of petitory action: a) the action for
the recuperation of ownership (actio rei vindicatio), b) the action of the presu-
med owner (actio Publiciana), c) the action to deny (actio negatoria), and d) the
action for the protection of co-ownership and joint ownership.!® The Act also
mentions the declaratory judgment action and the action to exclude as viable
for protection of the right of ownership (Article 163 OA), but does not regulate
them as petitory actions, thus leaving its regulation to other laws.

4.1. The action for the recuperation of ownership (actio rei vindicatio)

The action for the recuperation of ownership (actio rei vindicatio) is a classical
petitory action dating from the period of Roman law.? As scholars point out,

18 TheItalian Civil Code regulates the action for establishing fences and the action for affixing
or re-establishingland markers as petitory actions (Art. 950 and 951). The Croatian Ownership
and other Property Rights Actregulates the action to remove erroneous registration of rights
in real estate as petitory action (Article 168).

19 The action for the recuperation of ownership is recognized in the Italian Civil Code
(Art. 948), the Spanish Civil Code (Art. 348), the German Civil Code (Art. 985), the Slovenian
Property Code (Art. 92), the Croatian Ownership and Other Property Rights Act (Art. 162),
the Serbian Ownership Act (Art. 37), and the Property Relations Act of Montenegro (Art.
112).Ithas to be noted that the German Civil Code, and the Montenegrin Property Relations
Act, and the Croatian Ownership and other Property Rights Act contain the most detailed
provisions regulating this action. The German Civil Code and the Montenegrin Property
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the main objective of this action is for the owner to recuperate the possession
of the object of ownership (ba6uh, 2021: 365).2° Since the main objective of the
action is for the owner to recuperate proprietary possession (from the holder),
this action can only be filed by the owner, and not by a person holding some
other possessory right over the object (for example positive predial servitudes,
usufruct). However, we must keep in mind that the Ownership Act does call for
the appropriate application of petitory actions in protecting other property
rights. In such cases, the use of the petitory actions is modified following the
nature of the other property right, meaning that these provisions are not di-
rectly applicable.

In the action for recuperation of ownership, the principal claim of the plaintiffis
the reinstatement of the owner’s possession over his/her property. The principal
claim is not subject to prescription and it can be filed at any time. Both the pla-
intiff and the defendant can make additional claims based on mutual obligations
related to the use of the property in question.?! The additional claims are based
on obligations, and they are prescribed over the period of 3 years, counting from
the day that possession was reinstated to the plaintiff/owner.

The burden of proof for the plaintiff filing an action for the recuperation of
ownership consists of proving three things: 1) one’s right of ownership; 2) that
the defendant is in possession of his/her property; and 3) one’s identification
of his/her property (Art. 156 OA).

Proving one’s ownership entails proving that the plaintiff is the true and rightful
owner of the property in question. The plaintiff must prove the existence of
a legal base (iustus titulus) and a lawful manner of acquisition of the right of
ownership (modus acquirendi). If the acquisition of the right of ownership was
derivative, the plaintiff must also prove that his/her predecessor was also the
true and rightful owner of the property in question. When the predecessor’s
acquisition of ownership was also derivative, true and rightful ownership of the
person before him/her also needs to be proven, and so on, until it reaches the
owner whose acquisition of the ownership right over the property in question
was original. The requirement of successively proving the true and rightful

Relations Act regulate in detail the rights and obligations arising between the owner and
the possessor, while the Croatian Ownership and Other Property Rights Act focuses on
regulating the conditions for filing the action in detail.

20 Also see: CrankoBuh, Opauh, 2001: 132; Kovacevi¢ Kustrimovi¢, Lazi¢, 2009: 140;
Albaladejo, 2016: 213; Lacruz Berdejo, 2000: 286.

21 The plaintiff can demand the fruits that the defendant had collected, compensation for
collected, sold, or destroyed fruits, and compensation for the use of the property on the
part of the defendant. The defendant can ask for compensation for expenses related to the
property (Articles 157-158 of the Ownership Act).
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ownership over the property in question up to the original owner when filing
an action for the recuperation of ownership can be rather burdensome; for this
reason, the Romans called it probatio diabolica (devilish burden of proof). Howe-
ver, in contemporary law, this is not necessarily true. If the property in question
is real estate, sufficient proof of ownership is the property certificate. There
is a legal presumption that all owners registered in the Real Estate Cadaster
are true and rightful owners??, so no further proof of ownership is required. If
the property in question is a movable thing (a chattel), the duty to successively
prove the true and rightful ownership over the property in question still stands.
Regarding this issue, scholars note that there is a rather practical way for the
current owner to circumvent the need to prove true and rightful ownership of
his/her predecessors simply by claiming that the acquisition of the ownership
right was original even if it was derivative (Gavella et al., 2007: 595). This kind
of claim can be made under the assumption that the owner (plaintiff) or his/
her predecessor meets the requirements for acquiring ownership originally (by
prescription, by occupation, etc.).

The plaintiff also has the burden of proving that the defendant is in possession
of the plaintiff’s property. The action for the recuperation of ownership must
be directed against the person in possession of the property in question, re-
gardless of the type of possession (proprietary or non-proprietary, direct or
indirect, conscientious or unconscientious, autonomous or not). According to
legal scholars, the plaintiff has met this burden of proof if the defendant was in
possession of the property in question at the moment when he/she received the
lawsuit notice.?> When the defendant’s possession is not autonomous, he/she
can call for the person who is the autonomous possessor to step into litigation
(nomination auctoris).** However, if the autonomous possessor refuses to step
into litigation, the litigation will continue with the same defendant.

For the action for recuperation of ownership to be successful, the plaintiff must
also identify the property in question. Due to this requirement, the action for
recuperation of ownership cannot be filed for recuperation of property consi-
sting of generic things, unless they are in some way distinctive.

22 The principle of accuracy and fate in the public records (Article 145 of the Real Estate
Cadaster Act).

23 Ifthe defendant has relinquished or transferred the possession to another person after
receiving the notice, some scholars consider that the plaintiff can change the claim to a claim
for damages, or the court can order the defendant to bear the costs of returning the possession
from the person to whom he/she transferred the possession (Kovacevi¢ Kustrimovi¢, Lazi¢,
2009: 141; Gavella, et al., 2007: 596; Rasovi¢, 2008: 177).

24 This procedural action at the disposal of the defendant is regulated in Article 198 of
the Civil Procedure Act.
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The defendant may object to the action by claiming that he/she is the true and
rightful owner of the property at issue, that another person is the true and
rightful owner, that the plaintiff has not met the burden of proof, that possession
is based on lease or another contractual relation that has not expired, that he/
she is not in possession of the property, etc.

4.2. The action of the presumed owner (actio Publiciana)

The action of the presumed owner (actio Publiciana) is a petitory action that
also dates from the period of Roman law. At the time, it was introduced by
the pretor Publicius for the protection of the conscientious possessor against
third parties (Kovacevi¢ Kustrimovi¢, Lazi¢, 2009: 145-155). In contemporary
property law?5, this action has kept its main purpose: to protect the possessor
(presumed owners) from third parties that dispossessed him/her of the property
in question. The effect of the action of the presumed owner is the same as the
effect of the action for the recuperation of ownership; it results in the recupe-
ration of proprietary possession. Yet, this action is advantageous in the sense
that it requires a lesser burden of proof than the action for the recuperation
of ownership. The presumed owner only needs to prove qualified possession
appropriate for acquiring ownership by regular prescription. As scholars note,
due to its advantage, even true and rightful owners often use it to recuperate
possession of their property (Rasovi¢, 2008: 193). However, the presumed owner
cannot successfully protect his/her possession against the true and rightful
owner with this action.

In the Ownership Act, the action of the presumed owner has two variations (Art.
160 0OA) The first variation offers protection for the presumed owner against a
third party who has taken possession of the property in question without legal
base, or on a weaker legal base, meaning that a third party has no legal base to
claim ownership over the property in question. The second variation resolves
the collision of rights when both parties in the dispute can be considered pre-
sumed owners. When there is a collision of rights, the Act favors the party who
has a stronger legal base (iustuts titulus) in the sense that a legal base for acqu-
isition with compensation is stronger than a legal base for acquisition without
compensation. If the legal bases (iustus titulus) are identical, the Act favors the
party holding possession

25 Theaction of the presumed owner is recognized by the Slovenian Property Code (Art. 98).
the Croatian Ownership and Other Property Rights Act (Art. 166), the Serbian Ownership Act
(Art. 40), and the Property Relations Act of Montenegro (Art. 123). The German Civil Code
allows this type of action only in favor of the presumed owner of a movable chattel (Art. 1006).

26



R. Zivkovska, T. Przeska | cTp. 15-36

The plaintiff filing an action of the presumed owner needs to identify the pro-
perty in question (non-generic specification), to prove that he/she has a legal
base for lawfully acquiring ownership, and to prove that the defendant is in
possession of the property at issue.

The defendant may object that he/she is the true and rightful owner of the pro-
perty in question, that he/she has a stronger legal base for possession, that the
plaintiff has not met the burden of proof, that the plaintiffis the unconscientious
party, etc.

4.3. The action to deny (actio negatoria)

The action to deny (actio negatoria) is a type of petitory action aimed to protect
the owner, or the presumed owner, from interference with his/her property.2®
Legal scholars point out that there are two main differences between the action
to deny and the action for the recuperation of ownership: 1) the action to deny is
used when the owner is in possession of his/her property but endures interfe-
rence with his/her right to peaceful enjoyment of that property by a third party,
while the action for the recuperation of ownership is used when the owner is
deprived of possession of his/her property; 2) when using the action to deny,
the owner is not obligated to prove that he/she is the true and rightful owner
but only that he/she is in possession of the property; when using the action for
the recuperation of ownership, the owner is obligated to prove not just his/
her right of ownership but also the right of ownership of his/her predecessors
(CrankoBuh, Opsauh, 2001:141; Kovacevi¢ KuStrimovi¢, Lazi¢, 2009:143-144;
ba6uh, 2021: 367-368).

By filing the action to deny the plaintiff (the owner or the presumed owner)
aims to remove the interference with his/her property, to reinstate the previous
condition of his/her property, and to prevent further (same or similar) interfe-
rences. The Ownership Act does not define what constitutes interference with
the owner’s (or presumed owner’s) property. According to civil doctrine, any
unlawful (verbal or physical) act committed continually?’ (either by performance
or omission), without the permission and/or against the will of the owner, except
dispossession, constitutes interference. The substantive base for the protection
of the ownership right by using the action to deny is found in the very nature of

26 The action to deny is recognized by the Italian Civil Code (Art. 949), the German Civil
Code (Art. 1004), the Slovenian Property Code (Art. 99), the Croatian Ownership and Other
Property Rights Act (Art. 167), the Serbian Ownership Act (Art. 42), and the Montenegrin
Property Relations Act (Art. 126). Notably, the Italian Civil Code regulates the declaratory
judgment action as a variation of the action to deny (Art. 949).

27 Some scholars consider that even a one-time act can constitute interference if thereisa
justifiable expectation that the act would be repeated (Gavella, et al, 2007: 627).
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the right of ownership as a full and exclusive right (Kovacevi¢ Kustrimovi¢, Lazic,
2009: 143). Along with the principal claim, the plaintiff may file an additional
claim for damages. Unlike the principal claim, which is not subject to prescrip-
tion, the additional claim for damages is prescribed by the Civil Obligations Act.

The plaintiff must prove the existence of the act of interference with his/her
property at the time of filing the action to deny but he/she does not need to
prove that the interference is unlawful or unauthorized.?® As for proving the
plaintiff’s right of ownership, the burden of proof is very alleviated. The plaintiff
only needs to prove that he/she holds proprietary possession. According to legal
scholars, proprietary possession is sufficient for the action to deny because it
is based on the legal presumption that the proprietary possessor is the likely
owner of the property (CtankoBuh, Opsinh, 2001: 142).

The defendant is a person who has committed the act of interference. If the
defendant has committed the act of interference by acting on someone else’s
orders, he/she can call for that person to step into litigation. The defendant may
object to the action to deny (actio negatoria) by claiming that he/she has a legal
right to commit the disputed act. For example, there is no trespass if the person
has the right of way, as long as that person has acted in line with the established
right of way. When the defendant claims to have had a legal right to commit the
disputed act, he/she is obligated to prove it.

4.4. The action for the protection of co-ownership and joint ownership

The action for the protection of co-ownership and joint ownership regulated
by Ownership Act is not a specific type of petitory action per se.?® Article 162 of
this Act specifies that each co-owner or joint owner individually has the right
initiate a lawsuit to protect the right of ownership over the entire co-owned or
jointly owned property. The Ownership Act refers to protection against third
parties by using all the available petitory actions (action for the recuperation
of ownership, action of the presumed owner, the action to deny, and any other
appropriate legal remedy). Yet, the Macedonian Ownership Act does not state
whether the co-owner or the joint owner can file a petitory action against another
co-owner or joint owner in case they infringe or interfere with his/her right of

28 The plaintiffis notrequired to prove that the act was unauthorized or unlawful because
there is alegal presumption that the ownership right is unlimited unless proven otherwise
(CrankoBuh, Opsiuh, 2001: 142).

29 The action for the protection of co-ownership and joint ownership is regulated in the
Slovenian Property Code (Art. 100), the Serbian Ownership Act (Art. 43), and the Property
Relations Act of Montenegro (Art. 130).
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ownership over the co-owned or jointly owned property.® The judicial practice
is divided on this issue.

Some legal practitioners consider that the co-owners and joint owners cannot file
petitory action against each other; instead, they should file a lawsuit demanding
the regulation of their inner relationship by the courts (Yasdap, Yagdap, 2012:485).
Others see no legal impediments for co-owners and joint owners to file petitory ac-
tion against each other since they all have ownership over the property in question
(Yasdap, Yasdap, 2012:486-487). We agree with the latter. The principle of equa-
lity in civil law relations, including the equality of arms, is one of the fundamental
principles regulating all civil law relations. There is no justification for denying
any form of protection to individuals who enjoy the same type of (ownership) right
under the same conditions prescribed by the law. Regarding the argument that co-
owners and joint owners have other legal remedies at their disposal for regulating
their inner relationship, we note that this alternative way of protection may have
limited effect when there is an interference with the right of ownership of the co-
owner or the joint owner by other co-owners or joint owners. However, if there is
an infringement of his/her right, and the co-owner or joint owner is dispossessed of
the property in question, petitory actions may be the only remedy for recuperating
possession and obtaining effective protection.

Evaluating the effectiveness of the petitory action, we note that the Ownership Act
is in line with the contemporary legal systems regarding the regulation of petitory
actions as a form of ownership protection. Along with the fact that there are alter-
native ways for the protection of ownership regulated both in the Ownership Act
and other special laws, this makes the case for the availability of legal remedies. The
constitutional guarantees for legal protection of ownership, complemented with
the guarantees of equal protection under the Ownership Act for all owners (private
individuals, the State, or municipalities) attests to the accessibility to legal remedies
and equality of arms. Alternative dispute resolution is also possible for all property
disputes. Two types of alternative dispute resolution mechanisms are available in
the Macedonian legal system: mediation® and arbitration®. Institutional diligence

30 By comparison, the Slovenian Property Code, the Serbian Ownership Act, and the
Montenegrin Property Relations Act state that the co-owner is entitled to protect his/her
part of the co-ownership against other co-owners. However, according to these laws, the
same does not apply to joint owners.

31 Mediation asamechanism for alternative dispute resolution is regulated by the Mediation
Act (Official Gazette of the Republic of Macedonia, 294/2021)

32 The Republic of North Macedonia passed the International Trade Arbitration Actin 2006
(Official Gazette of the Republic of Macedonia, 39/2006). Many special laws refer to dispute
resolution by arbitration in trade matters, consumer protection, etc. The Civil Procedure
Act regulates arbitration proceedings (Art. 439-460); its provisions are applicable in all
arbitration proceedings, except for those regulated by a special law.
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has also increased by implementing regulations intended to speed up the litigation
proceeding and provide effective legal remedies.** Overall, it may be concluded that
there has been progress in modernizing and adapting the Macedonian property
law system to EU standards and requirements.

However, despite all these efforts, some important issues have been neglected. The
basic Ownership Act was omitted in the process of upgrading and modernizing
Macedonian property law. It is overdue for revision due to the number of changes
in the property law system brought on by special laws. Civil litigation has become
more expensive and, as a result, less accessible to vulnerable groups. Arbitration and
mediation as alternative dispute resolution mechanisms are seldom used by private
individuals, and there is no visible effort to promote their use. The public trust in
the judicial system has reached a record low (4% according to a poll presented by
the International Republican Institute)**. It has also been noticed that the courts
have some degree of bias in property disputes in favor of the State. Serious issues
such as these have undermined the efforts to provide effective legal protection
of all rights, including ownership rights, in the Macedonian legal system. Thus,
they need to be addressed as soon as possible.

5. Protection of the ownership right under the
European Convention on Human Rights

The European Convention on Human Rights (ECHR, 1950)% is considered to be
one of the mostimportant international documents providing for the protection
of human rights of individuals. The ECHR was inspired by the Universal Dec-
laration of Human Rights (1948) and its aim to provide universal and effective
recognition and observance of human rights. As stated in its Preamble, the
purpose of the ECHR is the collective enforcement of human rights stated in the

33 For example, the courts or appeals have been limited on the number of times they may
return the case to the first instance courts for reevaluation; now they may do it only once.
Therightto a fair and public trial within a reasonable time by an independent and impartial
court was explicitly prescribed in Article 6 of the Courts Act (Official Gazette of the Republic
of Macedonia, 58/2006). The Supreme Court was given the authority to rule on citizens’
complaints concerning their right to a trial within areasonable time (Art. 35(5) of the Courts
Act). An Automated Court Case Management Information System was set up to provide for
efficient and impartial distribution of court cases.

34 National poll of North Macedonia, Center for Insights in Survey Research, International
Republican Institute, September - October 2022
North-Macedonia_October-2022_Poll_Updated-5.17.23.pdf

35 The European Convention on Human Rights (ECHR), Council of Europe, Strasbourg
(adopted in 1950 and entered into force in 1953); https://www.echr.coe.int/documents/d/
echr/convention_ENG
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Universal Declaration and reaffirmed by the ECHR in accordance with the prin-
ciple of subsidiarity. In line with this principle, the contracting parties have the
primary obligation to observe and protect the rights and freedoms guaranteed
under the Convention. The countries are given a margin of appreciation (i.e. they
have a leeway in choosing the manner of protecting the rights and freedoms
guaranteed by the ECHR) but they are subjected to the supervisory jurisdiction
of the European Court of Human Rights (ECtHR).

The Republic of North Macedonia ratified the ECHR in 1997 and, by doing so,
became bound by it. Pursuant to the Macedonian Constitution, ratified inter-
national treaties become an integral part of the Macedonian legal system and
they cannot be changed by domestic law (Art. 118). In essence, this means that
domestic courts are bound by the ECHR just as they are bound by domestic law.
Considering the supervisory jurisdiction of the ECtHR, it is important for judicial
practice and legal practitioners to be informed about the fundamental judgments
and decisions that shape the way that the ECHR is implemented in practice.

Article 1 of Protocol No.1 to the ECHR guarantees the right to peaceful enjoyment
of property. It is important to note that the concept of property (under Article
1) is rather broad and includes all types of property rights and proprietary
interests that transcend the traditional concept of what constitutes property.3°
However, there is no doubt that the right of ownership is protected under Article
1 (Protocol No. 1). Regarding the protection of the ownership right, we note that
it extends to protection in a strictand in a broad sense. As the case-law analysis
has shown, Article 1 applies to “existing possession” and to “legitimate expecta-
tion of obtaining possession” (CoE/ECtHR, 2022: 7). In terms of ownership, it
translates to the acquired ownership rights and ownership that a person had a
legitimate expectation to obtain.

In assessing a violation of Article 1 of Protocol No.1 to the ECHR, in the form of
interference with a person’s right to peaceful enjoyment of property, the ECt-
HR applies the so-called “three rules approach”. It involves assessing whether
there is deprivation of property, whether there is control of use of property in
accordance with the general interest, and whether the general rule applies (in
case of interference that cannot be classified as either deprivation or control of
use). (CoE/ECtHR, 2022: 19).

The first step is the assessment of whether there is an interference with the
right to the peaceful enjoyment of property. If some form of interference is

36 CoE/ECtHR (2022): Guide on Article 1 of Protocol No. 1 to the European Convention
on Human Rights: Protection of Property, Council of Europe/European Court of Human
Rights, 31 August 2022 (p. 7);. https://www.echr.coe.int/documents/d /echr/Guide_Art_1_
Protocol_1_ENG
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established, the ECtHR proceeds to the second step: assessing whether the
interference complies with or is contrary to Article 1 (Protocol 1). There are
three basic criteria that the ECtHR uses in assessing whether interference with
property is compatible with Article 1 (CoE/ECtHR, 2022: 19):

the interference must be lawful, i.e. it has to be based on a regulation that is clear,
precise and publicly accessible, to protect from arbitrary behavior of authorities
and lead to foreseeable results (consequences) in its application;

it must pursue a legitimate aim, which is rooted in the legitimate public interest;

it must be proportionate to the aims pursued, i.e. it has to ensure a fair balance
between the public interest and the private interest of the individual who suffers
the interference; the interference cannot create a disproportionate or excessive
burden on the individual and be justified as public interest.

Under Article 1 of Protocol No. 1 ECHR, protection of the ownership right is pro-
vided whenever it is established that there has been an interference with one’s
property that is inconsistent with the provisions of Article 1 (Protocol 1). The
criteria and principles that the ECtHR uses in assessing each individual case and
establishing violations of the guaranteed right to peaceful enjoyment of one’s
property are well structured and should be considered and further developed
by domestic judicial practice as well.
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Peny6auka Cesepra MakedoHuja

3AIIITHTA IIPABA CBOJUHE Y MAKE/JOHCKOM CTBAPHOM IIPABY

Pe3ume

YemasHe zapaHyuje npaga ceojuHe u rezoge 3auwmume npedcmassbajy 0CHO8
3a daswe pezyaucarbe 3auimume npasa c8ojuHe NOCE6HUM 3aKOHUMA. YCmagHUM
aKkmuma ce 2apaHmyje 3awmuma c8ojuHe Kao CywmuHcke i memesbHe epedHocmu,
npomoguuwie jedHaKocm y cmuyarsy U 0cmeapuearsy npasad ceojuHe, wmume 3d
cea /uya 00 He3aKOHUMO2 U/UAu NPOU3BO/bHOZ AUUABAHA CEOjUHE 00 CMpaHe
OpIHCABHUX OP2aHA. U NPOMOBULIE NPONOPYUOHAAHOCM U3Mehy jagHo2 U Npu8amHo2
uHmepeca.
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3awmuma ceojuHe y MakedoHCKOM CMBApHO-NPa8oM cUCmeMy pezy/aucaHa je
3akoHoOM o0 c8ojuHU U dpy2um cmeapHuM npasuma. Kao npumapHu uzeop 3awmuime
osux npasa, 3aKoH npedsuha nemumopHe myxcbe Kao 2/Aa8HU UHCMPYMeEHM 3a
3awmumy npasa ceojuHe. CeojuHa je makohe 3awmuhena odpedbama o cycedckom
npasy, 3a6paHu 310ynompe6e npasa, u uHdupekmHo odpedbama o 3aumumu
dpotcasuHe. 3aumuma ceojuHe ce Modxce ocmeapumu U ynompe6om opy2ux NpagHux
/1€K084a, Kao Wmo cy 0eK/1apamopHa myxc6a, myx6a npomue He3aKOHUmMoz u/au
nozpewHoz ynuca npasa Ha HeNOKpemHocmu, 3axmes 3a usysehe y cmeuajmom
U/U U38PWHOM NOCMYNAKY, 3aXmes 3a no8pahaj uMosuHe y KpUBUHHOM NOCMYNKY,
u 3axmeas 3a de-ekcnponpujayujy, Koju cy nponucaHu odpedbama opy2ux 3aKOHAa.

3aKoH 0 c80juHU pezyauuie Yemupu 8pcme NeMmumopHUX myx*cou: peUHOUKAYUOHA
myac6a 3a nospahaj cmeapu (actio rei vindicatio); ny6auyujaHcka myxcéa (ac-
tio Publiciana); HezamopHa myac6a 3602 y3HeMupasarsa ceojure (actio nega-
toria); u myxcba 3a 3awmuma cyceojuHe u 3ajedHu4ke ceojuHe. OCHOBHU YU./b
pesuHdukayuoHe mydicbe je nogpahaj cmeapu koja ce Ha.aa3u y OpHaABUHU
dpyeoe auya. usm nybauyujaHcke mysxcbe je da 3aumume npemnocmas./beHo2
s/acHuka 00 mpehux Auya Koja cy y3esa cmeap u3 we2o802 noceda. HeecamopHa
mysc6a 3602 y3HeMupasarea/OMemarsa npasa ceojuHe wmumu 84A4cHUKa (uau
npemnocmas/seHoe 8/acHUKa), 6u/10 8paharemy npemxooHo cmarse Uau 3a6paHom
daswez omemarsa. Tyxc6a 3a saumumy cy8AdCHUWMBA U 3ajeOHUHKO2 8AACHUWMBA
ossawhyje ceakoe cy8aacHUKa uau 3ajedHU4K02 81ACHUKA 0a 3aumumu C80JUHCKA
npasa Ha cmeap y YyeauHu.

Esponcka koHseHyuja o seydckum npaguma 2apaHmyje 3awmumy npaga Ha UMOSUHY
(unau 1, [Ipomokosa 6p. 1 KonseHyuje). ¥ yusmsy 3auumume npaga HA UMOBUHY,
Esponcku cyd 3a mydcka npasa epwiu npoyeHy kpuiersa YaaHa 1, [lpomokoaa 6p. 1.
IIpsu kopak je ymephusarse da Au Nocmoju oMemarse npasa Ha MUpPHO YHcUusarse
npasa Ha UMoBUHy; Yy moM npoyecy ce kopucme “mpu npasuaa”: da au nocmoju
JAuuasdarbe UMosuHe, KOHmposa kopuwherba od cmpaxe dpicase, Uau 8axcu
onwme npasu.o. Kada ce ymepdu nocmojare 3aduparse y 2apaHmosaHo npaso,
Cy0 npedy3uma dpyau Kopak: ymephusarse 0a Au je uHmepgseHyuja KoMnamubuaHa
ca yaaHom 1 (llpomokoaa 1). [la 6u 6usaa y ckaady ca yaaHoM 1, uHmepseHyuja
MOpa 6umu 3aKoOHUMa, Mopa uMamu Je2umuMaH Yuss, U Mopa bumu y ckaady ca
NPUHYUNOM NPONopyuoHaHocmu. AKo He ucnyrasa oge cmandapde, ymaepheHa
cmemrsa npedcmassba nospedy uaana 1 [lpomokosa 6p. 1 Eeponcke koHgeHyuje.

KyuHe pevu: ceojuna, 3awmuma, nemumopHa myxc6a, UMosuHd.
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HAYEJIO I0OY3JAHbA Y PETHCTAP HEIIOKPETHOCTH H
YIrOBOPHO CTHLAHE CBOJHHE 0/] KlbH>KHOT BJ/IACHUKA™
“IIpsu deo -

Ancmpakm: [Ipema cucmemy m3e. kay3a/He mpaduyuje, 3a y2080pHO
cmuyarbe npasa CceojuHe Ha4 HENOKPemMHOCMuU — depusamusHo cCmuyarse,
noped nyHoeaicHoz nhpasHoz nocaa (iustus titutlus) 3aksyueHoe ca
8/10CHUKOM CM8apu, HEONXoO0HO je u dd je u3spuieH ynuc y kamacmap
HenokpemHocmu (modus acquirendi). /lo cmuyarea npasa ceojuHe mosice
dohu uy cayuajy da je y2080p 3aK/byUeH ca KHUMCHUM 81ACHUKOM KOju HUje
CMeapHu 8/1ACHUK, YKOJUKO je cmuya/ay cagecmat. Jluye Koje je ynucaHo
Yy esudeHyujy HenoKpemHocmu je npemnocmas./beHu 8/1AcHUK 6e3 063upa
da au je esudeHyuja mavHa, jep 8axcu Have.10 noy30area cagecHux auyd
Yy npasHo cmatbe esudenyuje. /lejcmeo Havesia noy3darba nocmoju 3602
cugypHocmu npagHoz npomema u 3auimume mpehux cagecHux cmuyaoya.
Y pady anaausupamo egpekam dejcmea Havesa noy3darea egudeHyuje
HenokpemHocmu npema (He)cagecHoM cmuyaoyy 00 KHUMICHO2 8A1ACHUKA;
cmuyarbe 00 YKHUNICEH02 CYNPYICHUKA Kada 3aje0HUYKA C80jUuHA Huje
yhnucaua Ha o6a 3ajedHuvapa; cumyayujy kada je HakHadHo omnao 0CHO8
cmuyarba NOHUWMereM NPasHo2 NOCAd; cumyayujy kadd je 2pewkom uau
Ha ocHogy pa/1cupuKko8aHuUX UChPABA HEKO NO2PEWHO YNUCAH KAO 84ACHUK
na omyhu cmeap umd. Hawe npaso He ypehyje uspuuumo oge cumyayuje,
nay nompasu 3a de lege ferenda pewersuma aHaAU3UpPaMo U peuiersa 08Ux
numarba y ynopedHom npasy u cyodckoj npakcu.

KmyuHe peyu: Pezucmap HenokpemHocmu, Ha¥es10 noy30ared, y2080pHO
cmuyarbe, cagecHocm npubasuoya.

"lazic@prafak.ni.ac.rs

" Paj je pe3y/ITaT UCTpPaXKMBaa Ha NpojeKTy ,0ATOBOPHOCT Y NPABHOM U APYIITBEHOM
KOHTeKCTY", koju ¢uHaHcupa [IpaBHu dakynTeT YHUBep3uTeTa y Humy, y nepuoay
2021-2025. roguHe.

" Paj je caommTeH Ha Hay4yHOM ckymy ,IIpaBo U ApylITBEHE BPEJHOCTH" OJJp>KAaHOM Ha
[IpaBHOM dakynTeTy y Humy, anpusa 2023.
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1.YBog

Hayesio noy3gamway perucrap HEHOKPeTHOCTH OJJHOCH Ce Ha I0/laTKe IpaBHe
eBU/IeHI[Hje HETOKPETHOCTH, IITO 06yXBaTa ,yIK1caHa IpaBa, IpaBHe YHbeHHUIIe
uanyHe oaHoce" (BykoTtuh, 2012: 123-124). OgHOCH ce Ha CBe M0/JaTKE KOjU ce
MOTY YTBPAUTH YBUJOM ¥ 36 M/bUIIHOKILHXKHY UJIH KaTacTapCKy eBUEHIIH]Y,
a KOju ce THYY caMoOr BJIACHHKA, CBOjUHe (BJAIUTHHE), aJld U CBUX TepeTa
U orpaHU4Yera Be3aHUX 3a oapebeHy HemokpeTHocT. Hauesio moysgama
ce He oJHOCH Ha $aKTHUYKy €BUJEHIIHjy, OJHOCHO MOJAaTKe TEeXHUUYKOT
KapaKTepa Koju ce 0JJHOCE Ha Mepe, M0JI0XKaj U 06JIMK HEMMOKPeTHOCTH. Tako,
y 3eMJbUIIHOKIbHXKHOj eBUleHIIUjU buBlie Kpa/beBUHe JyrociaBuje, 36Upka
KaTacTapCKUX MJIAHOBA CaZpKU UHPOpPMATHUBHE NOJaTKe O HENOKPETHOCTH,
Te He MO0/|JIe’Ke HavyeJy noy3/jama’.

T3B. BaHKWMKHA NpaBa Tpehux JuLa, NONYyT HeeBHUJEHTHUPaHe CBOjUHE
U OorpaHu4Yera CBOjUHE (XUIIOTEKa, CJAYKOEHOCTH, peasilHu TepeTH UTH,.)
O0Te)aBajy NpaBHU MPOMET U YUHEe ra HeCUTr'ypHUM. /lejcTBO BAHKHUKHOT
CTama HacTymna 360r IpyUMeHe IPaBHOT NPUHIIMIIA /1a Ce IPAaBO MOYXe U3BECTHU
€aMo OJi UCIIPAaBHOT IpPaBHOT NPETXOAHUKA, Tj. OJ, CTBAPHOT BJIACHUKA, a He
caMo 0/ KIbMKHOT BJlacHUKa. [locebHO je UHTepecaHTHA CyNpOCTaB/bUBOCT
HaueJia [0y3/iaka ONIITeM NPaBHOM MPUHIUNY ,Ja HUKO He MOXe peHeTH
Ha Jijpyrora Bulle npaBa Hero mrto caM uma“. ,Nemo plus iuris in alium tran-
sfere potest quam ipse habet” (Sec. Paulus. - D. 50, 17, 120. Stojcevi¢, Romac,
1984: 314). [Ipumena Hadesia Nemo plus iuris... ycioB/paBa Jja ce pylLiewmeM
npaBa NPBOT CTUILA0LA U3BEIEHOT OJF HEBJIACHUKA, pylle U paBa KaCHUjUX
CTHULA01a, IO NPUHIUNY ,JOMUHO edekTa”. ,TKO HUje BJIaCHUK HEKpPETHHUHE
He MOe Ha Jipyrora NpeHOCHUTH OHO IITO HeMa, [1a HU OHAj TKO je YIUCaH y
3eMJbUINHOj KibU3K..." (Gavellay Gavellaetal.,, cB.1.2007: 454). Unak, npo¢. Gave-
llaykasyje gahe ,360r 3alITUTE IOBjepea y IPaBHOM IPOMjeTY, pacloJiarame
HEeKPEeTHUHOM KOje YYMHU HEBJIACHUK HEUCTUHUTO YIIMCAH Kao /ia je BJACHHUK...
(mom mpeTnocTaBkaMa npeiBUh)eHUM 3aKOHOM) JOBOJUTH /IO CTjellakba lpaBa
BJIACHUIITBA HeKpeTHHHe. Hehe To 6UTH NpeHolIemke NpaBa BJAaCHULITBA Ha
TeMeJby IPABHOT [10CJIa - pe3y/ITaT HeBJaCHUKOBA pacloJiarawkba TyhoM cTBapu
HacTtymnaTt he 3a cTjenartesba Ha TeMeJsby 3akoHa“ (Gavella y Gavella et al. cB.1.
2007: 455).

HaueJsio noy3aama je ,Hocual“ perucTpa HEMoOKpPeTHOCTH jep o6e36ehyje
CUTYPHOCT mpaBHoOr npomeTa. Ca Apyre cTpaHe, HeMoryhe je arcTpaxoBaTu
YUbeHUIy Jla Hecjlaralbe KHWXXHOT M BaHKHWIXKHOT CTakba MpaBa Ha
HENMOKPeTHOCTH He MOKe OMTH peliaBaHo CaMO Y KOPUCT MMPaBHe CUTYPHOCTHU

1 §14 3akoHa o yHyTpallkeM ypehemwy, OCHUBaby U UCIIpaBJ/batby 3eM/bUIIHUX KHUTA,
Cu. HoBuHe KpasbeBuHe JyrocaaBuje, bp. 146 (1930).
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NpaBHOT TPOMeTa NIPMMEHOM HayveJia oy3/ama, Beh ce Mopa BoguTH payyHa
M 0 HajBaKHHjeM MMOBUHCKOM NpaBy — MpPaBy CBOjuHe (KEHbMXKHOM HJIU
BaHKHHKHOM), Kao U 0 pa3Jio3MMa HecJlaramba IpaBHOT U GaKTHUYKOr CTaba,
O/IHOCHO CaBECHOCTH OBHX JIUIIA.

Jla iy cy ynuc HeBJIaCHUKA Y eBUEHIIUjy HEMTOKPETHOCTH U HAYeJI0 oy 3/1atha
JIOBOJbHU [la Ce YMIbeHUI|a Pa3/U4YMTOr BAHKIUKHOT CTamwa ancrpaxyje?
Kome npuHIUIY - CUTYPHOCTH CBOjUHE UJIM CUTYPHOCTU MPABHOT MPOMeETa
Jatu npeaHoct? KakaB NpaBHU 3Hayaj UMa CaBeCHOCT NpubaBUoLa y IOryieay
BaHKILMKHOT cTamwa? lllta o6yxBaTa caBeCHOCT, OJJHOCHO KaKBO MOHAIIAhe
npubaBUoOLlA je IOTPe6HO Jla ce 0OJp>KU IpeTHocTaBKa caBecHocTU? OBO cy
OCHOBHA MU Taka Koja heMo pasamaTpaTu y oBoM pafy.

2. Ha4yeJsi0o noy3jama - mojaM 4 AejcTBO

HaueJsio no3zama (moBepema) je NpUHILMII Ha KOMe I04YUBajy CBE eBUAEHIIU]je
HEeMOKPeTHOCTH Ny6IUKyjyhy mofaTKe 0 NpaBUMa Ha HETOKPETHOCTH Y jaABHUM
KHHraMa - 3eMJ/bHIIHA KIbUTa UM KaTacTap U rapanTyjyhu rpehum (caBecHuM)
JIMLIMMa MpaBHY CUTYPHOCT aKo Cy npeay3esu ojpeheHe nMpaBHe pajibe
noyszajyhu ce y nogaTtke U3 peructpa HenmokpeTHocTH. Hadesio noyszama
ce OJJHOCH Ha NpaBHe M0JaTKe U3 3eMJbUIIHOKIUIKHOT YJIOLIKA, 0JJHOCHO
KaTacTapcKe eBH/IeHIMje U Ha4YeJHO 3HAa4M HEOGOPHBOCT NPETIIOCTABKE
HbUX0BE UCTUHUTOCTHU U NOTIYHOCTH, 6€3 A0JaTHUX UCTpa)kuBama. /[Ba cy
acreKTa HayeJia oy3/amma: UICTUHUTOCT - o/ipehyje ce y MO3UTHBHOM CMHUCJIY
HaueJia NIoy3/ama U MOTNYHOCT — oZipehyje ce y HEraTUBHOM CMUCJY HeHe
cagapxuHe (B: Opanh, 1999: 332; Josipovi¢ y Gavella et al. c¢B.1. 2007: 291).
[Io3UTUBHU acleKT 3HA4H /1a je ICTUHUTO CBE OHO ILITO je YIHMCAHO, a HEraTUBHU
acleKT /ia HeylMcaHa BaHKbUKHA [IpaBa IpaBHO He nocTtoje. Quod non est in
actis (tabule), non est in mundo. Yera Hema y ciucuma (perucTpy), Hema HH Y
cBeTy. JlejcTBO Haves1a TOy3/1akba HACTY A 0] MOMEHTa KOHAYHOCTH yIHCa Koje
HUje Y IOCTYNKY ocrnopaBama (Jlasuh y: KopaueBuh Kymtpumouh, Jlasuh,
2009: 328).

[I03UTHBHMU aCMeKT MOy3/Jama Ce OTKJalkha 6pHCcakbeM MOrPELIHOT YIIUCa, a
HeraTUBHHU HaKHaJHUM ynucoM (Jlasuh y: KoBaueBuh Kymtpumosuh, Jlasuh
2009: 329).,,AKo je 3eM/bHLIHOKUKHO CTakbe HENOTIYHO, ycKJabyje ce ynucoM
M3BAHKILMKHO CTEUEHOT IPaBa Ha HEKPETHUHU, 0JHOCHO OpUCcameM [pecTasior
npaBa. AKO je 3eMJbUIIHOKILMIKHO CTalbe HEMCTHUHHUTO, yCKJahuBamwe ce
CIPOBOJY MPAaBHUM JIEKOBUMA Y 3€MJbUIIHOKILUKHOM MOCTYIKY U TYy>K60M
3a 6pucame” (A6auh, 2016:116). OBo je pellewe Mo yrjaey Ha ayCTPUjCKHU
CHUCTEeM 3eMJbUIIHUX KIbUTa. Y ayCTPUjCKOM MIPaBY MO3UTUBHU aclleKT HaveJia
noy3/iama je 0/IJI0KEH /10 POTeKa PoKa 3a MOAHOIIEhe OPUCOBHE TYXkbe. Y
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CPIICKOM IpPaBy, ,A€jCTBO Hayesa MOTNYHOCTH HACTYNAjy 0ZMax 110 YIIHUCY,
a /Z1ejCTBO HaveJla MICTUHUTOCTH HACTyIa TEK 10 NPOTEKY POKa y KOMe ce
yIHC MOXe 0CITIOpaBaTH, aKJie KaJjla HacTyny GUKIHja allCoNyTHE TAYHOCTH
ynuca“ ([Betuh, 2015: 1025, 1026). MehyTum, goHomewmem 3/I[1K HanymTeHa
je 6prcoBHa Tyx0a U npeABUbheHa cy/cKa 3alITUTA Y YIPABHOM IOCTYIIKY.
»3aKOHO/IaBall je MpelIao Ha CUCTEM Y KOjeM 3allITUTA N0Yy3/latha HACTYIa 0JMax
10 cpoBohemy NMOrpelHor yn1ca, y3 U3BecHa y6JiakaBatba ocpeiCTBOM
3a6eJiex6u Koje ce TUYy KOHAYHOCTH, OZJHOCHO MPAaBOCHAXKHOCTH YIIHCA... HAll
3aKOHO/IaBall Ce ONpeJie N0 3a CUCTEM y KojeM he TeK mpaBOCHaXaH YIIHC
Mohu J1a 6y/ie OCHOB 3a MO03UBakbe Ha HadeJio noy3zaama... (MKuskosuh, 2022:
180). [IpeTrnocTaBKa 0 TAYHOCTH yTHCca je 060pHUBa paBHA NPETIOCTABKa [0
MOMEeHTa Kajia je Moryhe MOKpeHyTH MOCTYIaK 3a UCIPaBJ/batbe MOTPELIHOT
ymuca.

JlejcTBO HaveJs1a MoOy3/ama je y 3alITUTU CABECHOT CTULA0LA OJ ,IITETHUX
nocjeauna“, Tj. 1a y cuTyanujaMa Kaja tpehe caBecHo Jivile CTEKHE HEKO
IpaBO Ha HEMOKPETHOCTHU 0y HeTAYHO YIIMCAHOT BJIaCHUKA, He MOXKe U3TyOUTH
CBOje 3aKOHUTO CTEYEHO NMPABO - MOy3/4akbe ¥ CMUCJIY UCTUHUTOCTH yIHUca.
Hayesio noy3zamwa — y CMHUCIY IOTIIYHOCTH YIIHUCA, INITUTU CABECHO JIULE U 0
HeyIUCaHUX TepeTa (XUIIOTEKA, CAYXKOEHOCTH...), TaKo TO he cTehu npaBo
CBOjHHe 6€e3 BAaHKWUXKHUX TepeTa. [loBepere y MaTepujaiHOIPaBHOM CMUCIY
3HaAYH Jia je JIMIe Koje je peay3esi0 HeKy MpaBHY pajiiby ocaamajyhu ce Ha
3eMJbUIIHOKIbUKHO CTakbe 3allTHNeHOo 0/l TPaBHOT IOPeTKa, YaK M Ka/ia CTBapHO
CTame OJICTyIa 0/ eBUAeHIIMOHOT cTamba (CtojanoBuh, 1987: 342; Jla3uh y:
KoBaueBuh Kymtpumosuh, Jlaszuh, 2009: 329). CMmucao HadeJia noy3/Jama je
Jla ITUTH CABECHOT CTUIIA0IA YIIPABO Ka/la Cy MOoJal1 U3 3eMJ/bUIITHUX KEbUTa
HeTayHU - HEUCTUHUTHU UM HENIOTNYHHU, oMoryhaBajyhu curypHoCT npaBHOT
npomerTa. [Ipema Hauesny noy3s/iamwa, ,,0HO IITO HUje YIIUCAHO y 3eMJbUILIHE
Kiure npaBHo He noctoju” (Opsuh, 1999: 332), 0JHOCHO Ka0 BaHKHUKHO
MpaBoO He MOXXe UMAaTH [IejCTBO MpeMa TpehuM caBeCHUM JIMIIMMa U He MOXe
YI'PO3UTH BbUXOBO CTUL A€ IPaBa IpeMa CTakby U3 perucTpa HEMOKPETHOCTH.
»JlaKJe, OMUITH UHTEPEC je 1a ce MOXKe OUYEeKUBATHU OJf 3eMJbHUIIHE KIbUTE J1a
6y/Zie oy3/aHa, Te Jla ce He CMe JI0BeCTH y MUTamke CUTYPHOCT CTULamba”
(TemranoBuh, 2023: 103).

MebyTumMm, y npakcu je Moryhe fa je ynuc HeTadyaH (HEMCTUHUT UJIM HETIOTIIYH),
OJIHOCHO /ia je CTBAapHU BJIACHUK, T3B. BAHKHUKHU BJIACHUK HEKO APYTO JULe
KOje HUje eBUJeHTHUPaHOo (HeynHcaHU NpubaBual, Y3yKalloOHHU ApiKaJiall
HeKpeTHUHe, HacJeJHUK) UJIU [Jla je HEMOKPETHOCT Y 3ajeJHUYKOj CBOjUHU
Bullle Jsivna. [lojaM BaHKIHUXKHE CBOjUHE je NMPETEeXHO CTBOPUJIA CyJCKa
npakca (CteBaHoBuh, 2022: 383). [IuTame je /10 KOT cTeneHa ce Tpeba APKATH
NpUHLMIA 10y3/jaka, OJJ]HOCHO IPEeTNOCTaBKe 0 HCTUHUTOCTH U IOTIYHOCTHU

40



M. Jlasuh | cTp. 37-56

yIHca, a Ja TO OCTaHe MPAaBUYHO U LeJIMCX0AHO. Hajipe Tpe6a nMaTH y BUAY
Jla y yIIope/JHOM MpaBy NMOCToje o/jpeheHu u3ysenu Ha Koje He JieJiyje HaueJsio
noy3/ama. Hadesio moysziama ce He pHMembyje Ha MOBEPHOILA KOjH HHULHPA
Npo/1ajy HEMOKPETHOCTH y U3BPIIHOM IOCTYIKY (CpedyaBa ce U3JyYHUM
3aXTEBOM); KOJ| CTUIIaha HacJehuBameM; a y HOBHjOj ayCTPHjCKOj JOKTPUHU
Y MPaKCH — BaXKU CaMo 3a CTHUIIA0I[a HA OCHOBY TePETHOI? IPaBHOT MocJja
(Ommupsuje, ’Kuskosuh. 2022: 167).

Takobe, fejcTBO Havesia Moy3/Jaka KOJ CTHLIaka NPaBHUM IOCJOM HUje
6e3ycJioBHO, Beh ce TeMesbH, 110 NpaBUJy, HA CAaBECHOCTH Tpeher JiKila Kao
CTHLlaola MpaBa Koje ce U3BOJHU O/ KIbMKHOT BJlacHUKaA. Havyesio noysaama
IITUTH CaMO CaBeCHO JIUIe KOje je 3aKJ/bYy4YHUJI0 MPABHU 11OCA0 OMPaB/JAHO
Bepyjyhny TauHOCT NojaTaKa M3 perucTpa HelmoKpeTHOCTH. [loc/iejHa npuMeHa
HaveJia Ioy3/iaa, 6e3 0631Mpa Ha CAaBECHOCT, He 61 BOIMJIa J0BOJbHO PavyyHa O
HeraTUBHUM [OCJeJUljaMa TaKBOT NpUHIUNA — MOTYNUM HE3aKOHUTOCTUMA Y
MIPaBHOM IPOMETY U NPABHOj CUTYPHOCTHU BJIACHUKA. 3aTO Ce YUHU Jia je Mepa
3a paHrupame npuHuuna Nemo plus iuris ¥ npyHIKUIA NOY3/4akha Y KIBbHUXKHO
CTakbe perucTpa HelMOKPeTHOCTH, OZJHOCHO 32 pelllaBakbe KOJIH3Hje CTUIaola
O/l KEbM>KHOT BJIAaCHMKA U BAHKHMKHOT BJIACHUKA, a Yje/JHO U yCJIOB 3a [J1ejCTBO
HaueJia MOy3/akha — CABECHOCT NOCTYNaka NprubaBHUoLa MpaBa Kojy ce M03UBa
Ha HayeJIo Noy3/akha.

CaBecHO JiMIle je JIWIle IPOCEYHe MaX/bUBOCTHU KOje HUje 3HAJI0, HUTHU je
IpeMa OKOJIHOCTUMa CJly4aja MOIJIO 3HATH Jla Ce KIbHXKHO CTame U3 perucrpa
HENOKPeTHOCTHU U BAaHKIHUIKHO CTame He noayzapajy. CaBecHocT Mopa zia
MIOCTOjY HajKaCHHUje 10 TPeHYTKa NOJHOLIeHha 3aXTeBa 3a YIIUC CTeYeHOr TpaBa.
CaBecHOCT Kao 06aBe3Ha 10/laTHa IPETIOCTAaBKA IPUMeHe HaueJia I0y3/aa ce
y Hallloj MPaBHOj TEOPUjH U IPAKCH He ocriopaBa. MehyTuM, HUCY je JUHCTBEHaA
CXBaTaka LITa CABECHOCT 06yXBaTa, 0ZJHOCHO /10 Koje Mepe npubaBuiall CBOjuHe
WJIM PYTOr CTBApHOT IpaBa Tpeba Jja npoBepaBa TAa4YHOCT yNUCA, OLHOCHO
Jla UCIIUTYje BAaHKIUKHO CTake [paBa Ha HEIIOKPETHOCTHU. 3aTo ce HaMehe
NUTame rje cy ,rpanune” (Mepa) Hauesia 0y3/jakha, Te KO je OATOBOPAaH y
CJly4ajy HeTa4HOT yI1ca M HacTyIeJIMX WTeTHUX nocjaenuna. lllta ako je gomsio
Jl0 IpOMeHe BJIaCHUUYKUX U [pyTUX MojaTakKa, HIIp. Ha OCHOBY HacJiehuBama,
OJIJIYKOM jaBHOT GeJie)KHUKA, CyZ,a MU Jpyror opraHa, Uy CTULakeM IIpaBa
HenocpeJHO Ha OCHOBY 3aKOHa (0/ip>Kaj, JI0l0yKKBake), a Te IPOMEHe HUCY
YKIbUKEeHe Y MOMEHTY CaBeCHOT CTHIama pasa.

Koz mpoiieHe caBeCHOCTH BaXKHO je OJ[peJJuTH ,MePY" KOJIUKO NpuGaBHUIal
Tpeba a npoBepaBa KIbMXKHO CTambe. [lpeMa cTaBy cy/iCKe MpaKce, KOJ IPOIleHe

2 Ilo 3IIKYH Hauesio noysama fejiyje IpeMa CBaKOM CaBECHOM CTUL,A0Ly IpaBa Ha OCHOBY
NpaBHOT NocJ1a, 6e3 0631pa Ha TEPETHOCT.
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CaBeCHOCTH IpubaBroLla IpaBa lieH! ce,,00jeKTHBHO MePUJIO, TaXKHa IPOCEYHOT
yoBeka oZipeheHe cpenune” (Mytanuuh, Bpkuh, 2015: 22). Y HeMa4ykoj mpaBHOj
TEOPHUjU U CYJICKOj IPAKCH, CABECHOCT Ce NMPEeTIOCTaB/ba, ajiu Ce IleHU CaMo
npemMa 3eMJbUIIHOKIMKHOM cTamy (TemanoBuh, 2023: 107). HoBum nponucma
y Peny6innu XpBaTCKOj NpuxBaTa ce HaueJio [I0y3/ama, TaKo IITO ce cMaTpa Aa
,3a CaBeCHOCT Tpeher jinia HUje HY>KHO aKTUBHO UCTPAKHMBabe BAHKILUKHOT
CTama... TAKO Jla 3aKOHO/laBall 0J] CaBECHUX CTUIlaJalla 3aXTeBa I03HaBakbe
3eMJbUIIHOKHKHOT U HEel03HABaKbe NM0CeJOBHOT CTalha HEKPETHUHA, OJ,
yCJIOBOM /la OBO HeMlO3HABame HUje nmocjeauna rpyoe Henaxkmwe" (MyTamnuuh,
Bpkuh, 2015: 25). C/iv4yHO pelliewse je npeZiBUheH0 Uy HOBoM paBy Penepanuje
buX u Peny6suke Cprcke. Y 1BajijapkoM U ayCTPHjCKOM IpaBy ce Takohe He
TpPa’Xy 32 CABECHOCT /ia je CTULaJIall UICTPAKMBAO U BAHKILUKHO CTame. Mnak,
aKO0 MOCTOjU CyMEba Y UCTUHUTOCT U MOTNYHOCT 3€MJbUIIHE KIbUTE..., UJIH aKO
je To yobudajeHo y npaBHOM cao6pahajy, cTunasan he MopaTH Aa UCTpaxyje
Y BAHKHHKHO CTakbe KaKo 61 0CTao caBeCTaH Yy CMUCJY IpaBUJa 0 3alITUTH
noy3gamwa“ (Kuekosuh, 2020: 170).

CBakako IIOCTOjU IUJieMa 0 ,TpaHUIM“ pa3yMHe Mepe, /10 KOje CTHUIlaall CBOjUHE,
XUIOTEKe, MJIO0A0YKHMBakha Ha HEIOKPETHOCTU UTA., Tpeba Aa UCTpaxyje
BAaHKIbMKHO CTakbe, 1a 6U 0JpKao 060PUBY MPETHOCTABKY CABECHOCTH UJIU
je caMo [10BOJbHA NIpOBepa KHUKHOT CTamka. Takohe, MOCTOjU U CXBaTakbe,
HaBeJIeHO M3 ayCTPUjCKOT NpaBa, /la ce BAaHKUKHO CTawe IpoBepaBa ,,caMo
KO/ C/1y>KO6€HOCTH, 10K he Ko/l CBOjUHe, a HAPOYUTO XUIOTEKE YBUJ, Y CTakbe
y peructpy 6utu gososban” (0O Tome, X KuBkoBuh, 2022: 170). CMmaTpaMmo Ja ce
0Ba NpaBHJIa O UCTPAXKUBAKY CaBECHOCTHU MOpPajy NpUMemheuBaTH jeJHaKO
KOJI CTHIIaha CBUX CTBAPHUX NPaBa — 0CE6GHO CBOjUHE, aJIU U CIYKOEHOCTH,
XUIIOTEKe, IpaBa rpahemwa UTA., a ja ogpeheHe 0KOJHOCTU 3aXTeBajy U IPOBepY
BaHKIbUKHOT CTakba.

[IpyuMeHa HauyeJsla MOy3Jama, Kao TeMesba €BU/JIEeHIMje HEelNOKPeTHOCTH,
npe/CcTaB/ba jaABHU UHTEPEC, aJIU OH ce 6a3upa Ha CUCTEMY TAa4HOT, aXKyPHOT
Y npeLy3HOr Bohemwa peructpa HemoKpeTHOCTH. Jla Jiu je mpeTnocTaBKa
0 TAYHOCTH NMpaBHUX MOJAATaKa Yy KOpPUCT Tpeher caBecHOr cTHIaoLa yBeEK
He0o60pHUBa, OJTHOCHO HAyIITPO CaBeCHOT BAaHKUXKHOT BJacHUMKa? CMaTpaMo
Jla Tpeba GUTU oNpe3aH y 3ay3UMakby U3pUUUTOT cTaBa. [locTojame BeJIMKOT
6poja Hecslaramwa M3Mehy KibHKHOT U BAaHKHUKHOT CTaka He Tpeba Jia ce
pely 6e3yCcJI0BHUM /1ejCTBOM HaveJia IOoy3/4akha U IPETHOCTAaBKOM TaUHOCTHU
YIUCAHOT CTakba, 300r CUTYPHOCTH IPAaBHOI IPOMETA, a HAYIITP6 3aKOHUTOT
BAaHKHUKHOT BJIACHUKA. YeCTo je U BAHKHUXKHU BJIACHUK CaBeCTaH, a IPUTOM
je U TUTYyJIap HajBa>KHHUjer UMOBUHCKOT IpaBa — IIpaBa CBOjUHE.
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Cyncka mpakca 6uBuie gpkaBe CPPJ], ucTuHa y ycJ0BMMa Hepas3BHUjeHE
eBH/IeHI[1je HETIOKPETHOCTH, 3ay3eJia je CTaB /la ,HaueJsIo IOBepetha Kao TaKBO
UIaK HUje JJ0BOJbHO, TE€ Ce 3aXTeBa MCIIUTHBAbe BAaHKIUKHOT CTamwba, Na ce
CMaTpaJio /1a je 0BO HaueJsI0 CYHMITHHCKH TOJUKO OTPAaHUYEHO U YCJIOBJbEHO,
Jla MpakTU4HO U He nocTtoju” (A6xauh, 2017: 101). ¥ cyackoj npakcu ce
HarJsiaulaBa 3Hayaj CaBECHOCTH CTHUIIA0Ia TpaBa HACTA0 HAa OCHOBY IpoOBepe
He caMo NoJilaTaKa U3 perucTpa HeMOKpPeTHOCTH, Beh U Ha OCHOBY poBepe
U APpYTUX BAaHKIKWKHUX (GaKTUYKUX) NoJaTaka yobudyajeHUX 3a CTULA0Ia
HenokpeTHocTH. Hp. cMaTpa ce fa je yo6uuajeHO MoHalllake NpubaBUoLa
HENMOKPEeTHOCTH Jja MPOBepH KO je y ApKaBUHU (ocey) HEMOKPETHOCTH
KOjy nmpubassba (HOp. Kyhe UM cTaHA), U aKO TO HUje NMpoaaBall, y KaKBOM Cy
npaBHOM osHocy. Takobe, /1a /1M je mpeAMeT Npo/jiaje y 3aje JHUYKO] CBOjJUHU
CYNPY>KHHUKA aKo je IpeHOoCUIal y 6payHoj UM BaHOPauHOj 3aje JHUILLY }KUBOTA,
360T 3aKOHCKe MPEeTIOCTAaBKe 0 3ajeJHUYKOj CBOjUHHU, HAKO je HEMOKPETHOCT
yIMcaHa Kao UCK/byYMBa CBOjUHA IpeHocrona U Ap. Y MehyBpemeny, peructap
HEMOKPEeTHOCTH je MOCTA0 3HATHO TAaYHU)jH U IOTIYHHUjU HA IPOCTOPHMA OUBILE
JyrocsaByje, na je ¥ HayeJso NOy3/amwa, Kao HberoB BaXkaH YMHUIAL, J0OUJIO0
Ha 3Ha4ajy.

YumweHuIa je 1a HeMa epUKacHe eBH/IEHIIMje HEMTOKPETHOCTH 6e3 JiejcTBa
HaueJia 10y3/aka, LITO CBaKaKo IpaBHa TeopHja U IpaKca, a HU 3aKOHOAaBall,
He JKeJIu. AJid, paBHOTEXa UHTepeca Mopa OUTH oJp>KaHa. JaBHU perucrap
KaTacTapcKe, Kao U 3eMJ/bUIIHOKIbUKHE €BUJeHIUje, Tpeba ga oMoryhu
TA4YHOCT (UCTUHUTOCT U MOTMYHOCT) eBUJIeHIIUje CBUX IpaBa Be3aHUX 3a
HENOKPEeTHOCT U Jia NPY>HW CUT'YPHOCT IIPAaBHOT IIpoMeTa CBUM Junuma. /la
OU TO OCTBApPUJIO, HEOMXO/IHO je a YIUCHU OYY QXKYPHU U TA4HH, LITO je y
HEKHM 3eMJ/bUIIHOKIUKHUM NpaBuMa U nocturuyto (Hemauka, AycTpuja,
[lIBajiapcka...). MehyTuM, nopeheme 0BUX 3eM/bUITHOKHHUKHUX CTakba U Halller
CTama KaTacTpa eBUJieHL|Uje HUje peaJlHo, jep aXKypHOCT HUje Ha UCTOM HUBOY.
HeaxXypHOCT, HEUCTUHUTOCT U HENMOTHYHOCT yIUCA y CPIICKOj KAaTaCTapCKOj
€BU/IeHI|UjH! HEIIOKPETHOCTH je joll YBeK NPUCTYHA y MepH Jla He MOXe Jia
06e36e1M noCJeIHY NPUMEHY HauyeJsia IMoy3/iamka, a Noce6HO 6e3 Tpakemwa
CaBECHOCTH y mupeM cMucay. CMaTpaMo Jja Cy/loBMMa He Tpeba 3aKOHOM
HCKJbYUUTH MOT'YRHOCT Z1a UCIUTYjy CAaBECHOCT CTHIIA0LIa M HA OCHOBY ITpOBepe
BaHKIbUKHOT CTaka KaJja je y TAUHOCT (MCTUHUTOCT UJIU NOTIYHOCT) perucTpa
HENOKPeTHOCTH NOCTOjasa onpaBjaHa CyMmba.

Y npaBy Cpb6uje ce npuxBaTa HayeJso Noy3/Jama Koje feayje npeMa Tpehum
CaBeCHUM JIMIMMa, Maja NOCTOjU 3aKOHCKa HejocsedHOCT. [lo 3akoHy
0 Ap>KaBHOM mnpeMepy U KaTtacTpy (y AaweMm Tekcty: 3AIIK): Ilozauu o
HENOKPeTHOCTHMA YNHCAHU Y KaTacTap HENOKPEeTHOCTU Cy UCTUHUTHU U
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MOY3/JaH! 1 HUKO He MO’Ke CHOCUTH IITETHE NOoCcJeulie 360r Tor moy3aama“. Ha
IPBU MOIJIE], 110 CJIOBY 3aKOHA, HaveJI0 0y3/iaka LITUTH CBAKOT CTUIIA0La, 6e3
063upa Ha caBecHocT. [Ipod. IBeTuh cmaTpa aa, nako 311K To He npeBuba, Aa
je Mo kheMy IOTPe6HO yTBPHUBATH CABECHOCT U /1A je 3a [pyravyuje CXBaTambe
3aKoHO/iaBal Tpe6asio Ja oApe 0y JONYHH jaCHUM CTaBOM ,/Ia Ce HeJIOCTaTaK
Jl06pe Bepe, 0ZJHOCHO HECABECHOCT He MOXe MPUTOBOPUTH HUKOME CaMO U3
pasJjiora 1ITO HUje UCTPAXKKMBao paKTUYKO (BAaHKHHUXKHO) cTame” (LBeTuh,
2015:1029).Ipood. [1naHojeBuh Takohe cMaTpa Jja ce caBeCHOCT OAPA3yMeEBa,
,JEP TIPaBHU MOpeJlaK ITUTH CaMO MOHAaIlakha Koja HUCY TPOTHUBHA Hadesy
caBecHocTH U nomTtewa” ([lnanojeBuh, 2012: 176). OcTaje ynumwenuna aa 31K
HUje 3ay3€0 jacaH CTaB [la JIU je CABECHOCT JI0JJaTHU KPUTEPHjyM U yCJIOB
JlejcTBa HaveJia Moy3/akba.

[To HOBOM 3aKOHY 0 MOCTYMNKY yNHCa Y KATACTAp HEMOKPETHOCTH U BO/I0Ba (Y
naweM TekcTy: 3[IYKHB) naTta je HemTo fpyrauujy opmysaanujy oBor HayeJa.
Hajnpe,ymMmecTo TepMuHa ,UCTUHUTH U IOy 3/JaHU " KOPUCTE Ce U3Pa3H ,UCTUHUTU
M IOTNYHU", LITO je HCIpaBHA TEPMUHOJIOTUja 32 Hayeso Noy3Aama. MehyTum,
OCHOBHA pa3JIMKa je IITO 3aKOH HAaBO/IH 1A LITETHE MOCJIeIUIe CBOT [I0Y3/atha
He MOKe Jla TpPIY caMo caBecCHo Jiule. ,Haudeso noysaama, nojpasymMmena Ja
Cy moJaly yInucaH! Y KaTacTPy UCTUHUTH U MOTIIYHU U /1a CABECHO JIUIIE He
MOKe CHOCHUTH IITEeTHE NocjaeAulle 360r Tor noy3jama™. CymTrHa 3aXTeBa
CaBeCHOCTH je na he caMo caBeCHOM NpubaBUOIy MONU J1a KOPUCTH Ha4veJsio
noy3ama. 3[IYKHB je lex specialis y ognocy Ha 3JI1K.

3IIYKHB-om Huje ojijpeheH 06UMM caBeCHOCTH, OJJHOCHO Jla JI1 06yXBaTa caMo
KHIbUKHO CTake 6e3 NoTpebe MpoBepe U BAHKHUKHOT CTakba. Y UpeM CMHUCIY,
HayeJI0 CaBECHOCTU 06yXBaTa M 06aBe3y MpoBepe U BAHKHU)KHOT CTaka lpaBa
Ha HernokpeTHocTU. OBO pellewe je y CKJIaAy ca NpuxBaheHUM CcTaBOBUMA
CyJICKe TIPaKCe, a y>Ke cxBaTame 60U 06yXBaTaJio CaMO MPOBEPY KHUIKHOT
CTama, IITO 61 3aXTEeBaJIO MPEIM3HO 3aKOHCKO orpaHudemse. [[pod. XKuBkoBuh
yKa3yje Aa locje/JHa IPMMeHa HaueJla I0y3/aka [J03B0J/baBa CaBECHO CTUL A€
CTBAapHUX INpaBa Ha HENOKPETHOCTHU OJ HEBJACHUKA KOjU je NMOrpeLiHo
YIHCaH Kao BJIACHUK, U /1A Ce Ha OBO HA4YeJsI0 MOTY MO3UBATH CaMO KHbUXKHY,
a He ¥ BaHKWMXKHU cTunaonu (2Kuskosuh, 2020: 163). Takobe, 3anaxe ce 3a
NMpUXBaTake CTaBa U3 ayCTPHUjCKe CY/ICKe PaKCe Jja HaueJio I0y3/4akha MOXe
KOPUCTUTH CaMO CaBECHOM CTHILA0LY KOjH CTBAPHO NPaBO Ha HEMMOKPETHOCTH
CTUYe TepeTHUM MpPaBHUM IOCJOM M TO 6e3 TepeTa (MPUBATHONMPABHHUX)
KOj! Y MOMEHTY CTHLLakha HUCY OWUJIM YIIMCAHU y KaTacTap HEMOKPETHOCTU
(KuskoBuh, 2020: 167-168, 181).

3 Y. 63 3akoHa 0 AprKaBHOM NpeMepy U KatacTpy, Ci. riacHuk PC, Bp. 72 (2009).

4 Yn.3Tay.4 3akoHa 0 NOCTYNKY ynucay KaTacTap HEIOKPEeTHOCTU U BOI0Ba, CJI. IJTaCHUK
PC, Bp. 41 (2018).
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Y HauM yCJIOBHMMA MOCTOjakba CKJIOHOCTH Ka N36eraBamy ope3a HEYITUCH-
BameM [POMETA U HENMOCTOjakhbeM pa3BUjeHe MPaBHe CBECTH 0 3HA4ajy YIIHCa,
YIIKC je OMpaB/AaHo 06aBe3aH M0 3aKOHY, Y CKJIaly ca HaueJIoM 0QUIUje THOCTH .
,CMHCao HaBeJleHOT MpaBUJaA je Jla MpPaBO CBOjuHe (M ocTaJjia mpaBa Ha
HEMOKPEeTHOCTHUMA) MOXe OUTH YIIHCAHO y KaTacTap 6e3 n3jaBe BOJbe, 1A YaK U
npoTHUB BoJsbe pubaBuona“ (Opsuh, 2000: 47). Takohe, HaveJi0 yyca o3HavyaBa
Jla ce ,CBOjUHA U JpyTa CTBapHa MpaBa HAa HEMOKPETHOCTHUMA U BOJOBUMA
CTHUYY, IPEHOCe U OTPaHUYaBajy YIIKCOM y KaTacTap, a ia NpecTajy 6pucameM
TOT YTIHCA, TE /1a Ce CaMO Yy CJIy4YajeBUMa o/ipeheHuM 3aKOHOM, CBOjUHA U AipyTa
CTBapHa NpaBa Ha HEMOKPEeTHOCTHMA U BojioBUMa Mory ctehu u npe ynuca
y KaTacTap, aJii /ia U TaZa TeK YIIMCOM MPOU3BO/ie NPAaBHO /IejCTBO MpeMa
caBecHUM TpehuM suuma“.

Camo y TaKBHM YCJIOBUMQ, [1ejCTBO HaveJia Ioy3/4aha oMoryhasa ia katacTtap
HeNOKpeTHOCTH MOCTaHe 6asa MoJaTaka KOpUCHA CBUMa - O/ MojeiMHaLA U
NpUBPEHUX APYLITABA /10 jaBHE BJAACTU. MehyTUM, Y3 UM HbEHHUIIE O TOCTOjakby
oZipeheHor 6poja HE3AaKOHUTOCTU KOJ| ynuca NOoTBpheHe NMpaBOCHAXXHUM
oJiJlyKaMa Y HelloCTOjakba MOTIyHE aXKyPHOCTH U TAYHOCTH YIIUCA, TELIKO
je 6e3yC/JI0BHO NPUXBATHUTU HayeJio OYy3/iakha, a He 3allUTaTU ce 0 Moryhum
LITeTHUM NocjeAunaMa. 3aTo je 3aXTeB CABECHOCTH — CABECHOCT y LIUPeEM
CMHCJIy, KOjU 3axXTeBa INopeJ, UCIUTHUBamka KIHUKHOI CTaka U IPOBeEpY
BaHKILMIKHOT CTama y oApeheHUM 0KOJTHOCTHMA, Mepa HallUX NPUJIHKA U
uzie y IpUJIoT IpaBHe CUTYPHOCTH U CTULakha jaBHOT II0OBepema y KaTacTap.

MebyTHM, HOBHja IpaBHa TeOpHja je HeABOCMUCJIEHO CTAaBa 1a U3 pa3MaTpaa
CaBeCHOCTH Tpeba 3aKOHOM UCKJbYYUTH 06aBe3y UCITUTHBAkha U BAHKHUKHOT
CTama, KaKo je TO yYMHEHO U Y HEMauKoM, XpBaTCKOM U paBy Penepanuje bux
u Peny6.sinke Cpncke (Ilnanojesuh, 2012: 176). HecniopaH je npegJior fa 6u ce
pajiu packuza ca noctojehoM mpakcoM MopaJio 3aKOHOM U3PUUUTO TPeJBUAETH
Jla ce ,HeJiocTaTak Jlo6pe Bepe, 0JJHOCHO HECABECHOCT He MOXe IPUTOBOPUTHU
HUKOMe CaMO U3 pasJiora LITO HUje UCTPaKUBao GpaKTUUKO (BAaHKHUXKHO)
ctamwe (BeTuh, 2009:130). Tako u npod. ’KuBkoBuh, y3 3axTeB Aa ce paju o
CTHULaky TepeTHUM IPAaBHUM I10CJI0BUMA U ,,aKO IPeMa OKOJIHOCTUMA He Mopa
Jla 3Ha [Jla je CTabe Y KaTacTPy HEUCTUHUTO uau HenoTnyHo (2KuBkoBUA,
2022:181).

CMaTpaMo za je mOTpeGHO ONMpe3HO MPOLEHUTH, 360r CTama TAYHOCTH
eBHU/JIEHIIHje Yy CPIICKOM KaTacTapy, Kajia Tpeba jocaeJHO IPUMEHUTH HadeJsI0

5 Y. 3 Tau.2 3aKoHa 0 MOCTYINKY yIKca y KaTacTap HEMOKPETHOCTH U BOZ0Ba, CJI. IJTaCHUK
PC, bp. 41 (2018).

6 Y. 3. cT.1. Tau. 1 3aK0OHa 0 MOCTYINKY YIKCa y KaTacTap HEIIOKPETHOCTU U BOJ0Ba, C.
riacHuK, bp. 41 (2018).
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noy3/ama U UCK/bYYUTH MOTYRHOCT CyZi0Ba /ia UCIIUTY]y CAaBECHOCT IpeMa
BaHKHM)KHOM CTaky paBa Ha HEMOKpeTHOCTUMA. CBaKaKo, TAKBY MOTYRHOCT
Tpeba3a/pKaTH YBEK Ka/la 3a TO IOCTOje HAPOYUTO ONpaB/aHe OKOJHOCTH, Kao
y aycTpHjcKoM npasy. Mox/ia je y Io4eTKY IPUMEHE HaveJia 0y 3/jakba KOPUCHO
dopmupamwe poHga 3a obemiTeherbe caBECHUX BAHKHLUKHUX BJACHUKA. Y
HACTaBKY pa/ia ce I0ZJaTHO 6aBUMO MEPOM HCTPaKUBakha CABECHOCTH CTUILA0IA.

3. HaveJio moy3/ama U Mepa CaBECHOCTH KO/ yTOBOPHOT
CTULalb€e CBOjMHE U PYTUX CTBApPHUX MpaBa

[lutamwe JejcTBa NPUHIUIIA 0Y3/jatha je TOCEOHO aKTyeJJHO KO/ yTOBOPHOT
CTULIaka CBOjHHe, aJld U APYTrUX CTBApPHUX IpaBa Ha HENOKPeTHOCTHUMa
(xunoTeke, CAyK0€HOCTH U Ap.) 0[] KEbUXKHOT BJacHUKa. Kako yTBpAuTH
cajip>kaj mpaBHOT cTaHJapja ,pa3yMHe Mepe“ caBecHocTu? Jla jiu Tpeba
Y /10 KOje Mepe CTHllaJjall Ja NIpoBepaBa BAHKbUKHO CTakbe Jja 61 04yBao
NpeTnocTaBKy caBecHocTU? Hajnpe heMo ykasaTu Ha 3Havaj HayeJia CaBECHOCTHU
KO/] je JHOT CPOJIHOT CJy4aja — BULIeCTPYKe Npo/iaje HENOKPETHOCTH, Ha KOMe
je oHo uarpabeno.

Y cyzackoj mpakcy 6UBIIE JyrocaaBuje, Ko BUIIECTPYKe MPo/iaje HEMOKPETHOCTH
0/l CTpaHe HeCaBeCHOT a KIbMKHOT BJIACHUKA, pa3MaTpaHa cy NMTawma — Kaja
HeCaBeCHU YKHIbWKEHU BJIACHUK UCTY HENIOKPETHOCT NPOoJa BUlle yTa UJIHU
npoJa je/lHOM JIMLY, 2 KOHCTUTYHUILE XUNIOTEKY 3a APYro JIULE — KOMe 1aTh
NpeJHOCT. 3axXTeB 3a UCIMTUBAale CaBeCHOCTH CTHIjaoLa NOCTaBJ/bEH je
3akspyuKoM’ cygoBa U3 1996, y norJjiely peliaBakba KOJIM3Hje CTUIA0IA KO
BUIIECTPYKe IPOJaje UCTe HEIOKPETHOCTH 0/} HECaBECHOT BJIaCHUKA, TAKO LITO
YKIWXKEHU KaCHUjU KyMnall UMa NpeJHOCT y OJHOCY Ha paHHje NpubaBuUole
CaMO aKo je caBeCTaH, Tj. HUje 3HA0, HUTHU je MOTao 3HAaTH 3a NpeTXOJHe
npeHoce cBojuHe. ,CaBeCHOCT ce, KOJ| CTHIlakha CBOjUHE Ha HEIIOKPETHOCTUMA, Y
OKOJTHOCTHMa KOje Cy KO/l Hac I0CTojaJjie, 360T HeTauHe U HeMOTIYHe eBUEHI[Hje
HeIIOKPeTHOCTH, CXBaTaJa cTpoxuje. CTULaal CBOjy CaBeCHOCT HUje MOrao
oInpaBJaTH cCaMo II03MBOM Ha I0y3/ake y allCOJyTHY TAYHOCT YIIMCA Y jaABHUM
KibUramMa®, 4yuMe je KOpUroBaH NPUHIUI MPUOPUTETA U Oy 3/1atha y 3eMJbUIITHE

7 3akJ/pbydak ca caBeTOBama rpahaHCcKkux v rpahaHcko npuBpeHUX o/le/berba CaBe3HOT
CyJa, peny6JUYKUX U MOKPAjUHCKUX BPXOBHUX CyZ0Ba U BpxoBHOTr BojHOTr cyja, Buaten
cyncke npakce, Bpxosuu cys Cp6uje, bp. 3 (1987).

8 ,CaBecTaH Kymnal] HEIIOKPETHOCTH je JIMLe Koje NopeJ Noy3/Aakha y 3eM/bUIIHE KIbUTe
YTBP/AU U CTake Noce/ia HelMOKPeTHOCTH. CaMo Noy3AakheM y 3eMJ/bUIITHE KIbUTe U YITHCOM
IpaBa CBOjUHe KyINl/beHe HEMOKPEeTHOCTH Yy 3eMJ/bHUIIHE KIbUTe, KyNal| HUje jauu y IpaBy
HAacCynpoT paHMjeM CTHULA0Iy KOMe je HEIOKPeTHOCT Ha OCHOBY IIpaBOBaJ/baHOT MocCJa
npejaTay nocej, a npaBo CBOjHHe HUje YKIUXKHUO y 3eMJ/bUIIIHE KibUTe." Pellter-e BpxoBHoOT
cynaJyrocnasuje, PeB. 315/73, ox 26.12.1973.
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kwure” (Kpctuh, 2012: 212). HayesiHo, cTUja1al] ce HUje CMAaTpPao CaBECHUM
aKo Mope/ YBU/a y 3eMJbUIIIHE KIbUTe HUje U3BPIINO U NPOBEPY BAKHHUKHOT
cTama (Ko je AprKaJjall, y KoM CBOjCTBY UTA.). CYyZI0BH CY MOJIA3UJIH OJ1 IOTUYHE
NpeTHOCTaBKe Jla OHAj KO KyMyje HEMOKPETHOCT (CTaH, Kyhy, 3eMJ/bUILTE) UJIU
KOHCTHUTYHIIE XUIIOTEKY HJI APYyTro CTBAPHO MpaBo, NIpoOBepaBa NPeMETHY
HEKPEeTHUHY U CTATyC JApxKaola. YubeHula /ia je HEKOM KYIIy HEKpeTHUHA
Beh 6uJia mpejaTa y noce/;, YAHHUJIA je CABECHOCT NOTOMET KYIllla TEIIKO
MoryhoM M 0/1aTHO JlecTabuau3npaJsia 3eM/bUuliHy Kibury* (Illosnakuh, 2014:
42).3aTo ce Ko/i HEKUX MPAaBHUX TEOpEeTHYApa CMaTpPaJIo /a je Ha4yeJo OBEpEema
y 3eMJbUIIIHE KIbUTe MPaKTUYHO HanymTeHo (CtankoBuh/Opauh, 1993: 334;
Onmupuuje, lloBnakuh, 1999: 255). Hauennum ctaBoM BC Cpb6uje... ,Huje ce
pe30HOBaJIO Y MpaBILy MOryNHOCTH CTjellaba Ha TeMeJby HavyeJia OBjepea,
Beh cy cy1oBU y ca1y4ajy MOTpeliHUX U HeBa/baHUX 3€MJ/bUIIHOKIBHMKHUX YIIHCA
HpPUMEHUBAJIU HaYeJIo Jla HUKO He MOXKe Ha Ipyrora NpeHeTH Bullle IpaBa Hero
mTo caM uMa. OBO HavyesIo U CTjeljatbe MpaBa CBOjUHE HA TEMeJbY NOBjepema y
3eMJbHIIHE KibUTe Mehyco6HO ce ucksbyuyjy...  (IloBnakuh, 2014: 42).

CMaTpamo j1a je y npaBy Cpbuje, c 063MpOM Ha CTakh € KaTacTapCKe eBU/IEHIHje,
y CJy4ajy KajJia je CBojuHA MpubGaBJ/beHA O/ JIUllA KOje je KIbHXKHH, a He U
BaHKIbMKHU BJIACHUK, Ka/J[a TOCeGHE OKOJIHOCTH HABO/Je HA CYyMIbY ¥ TAYHOCT
ymnuca, noTpebHa MpoBepa He CaMO KHUKHOT, Beh U BaHKHUKHOT CTamka
CBOjuHe (MJIM APYTOr IpaBa Koje ce U3BOAU U3 cBojuHe). [IpubaBusarn Tpeba,
€ 063MpOM Ha OKOJIHOCTH CJIy4aja, a MpeMa CTaHJapAy NOoCTyNamha pa3yMHOT
yoBeKa NpoceyHe Ma*K/bUBOCTH, Jja HUje MOrao J0BEeCTH Y NUTabe KIbUXKHY
cBOjuHY. [[pyMeHOM Hadesia CaBeCHOCTU y OBOM LIMpPEM CMUCIY, flaje ce
NpaBHyYaH TpeTMaH 0JHOCA /IBa, jeJHAKO BaXKHa NIpaBHa NpUHIMIA — HayeJsia
rapaHliyje CBOjuHe CBAKOTI BJaCHUKA (KHM>KHOT UJIM BaHKHHUXKHOT) U HaveJia
CUTYPHOCTH IpaBHOr mpoMeTa. HauesiHO, yo6u4dajeHO MOCTy Ak e, 3aXTEBA [
CBaKU NpubaBUJIall IPOBEPU UUHEHUILY KO je YKIbUXKEH Kao BJIACHUK, ajlu U
KO je Ap»KaJial, HeNOKPEeTHOCTHU U aK0 TO HHUje IpoJiaBal, — Y KOM Cy IpaBHOM
OJIHOCY Jip>KaJlall M YK UKEeHU BJIACHUK. [IpaBHe apryMeHTe M0KeMO Haj60/be
npoHahu y cy/[iCKOj MpaKCH HACTAJI0j IpeMa KOHKPETHOM YU HeHUUHOM CTaby
Y 3aKOHOZ,aBCTBY.

Y HoBUjeM npaBy Peny6inke XpBaTcke u Pegepanuje buXje sayset pyraduju
CTaB, a HAa OCHOBY IpoMeHe 3aKOHoJaBcTBa. BpxoBHu cyg Penepanuje buX
je y cBOjuM ojJiyKaMa IpHU3Hao MOryhHOCT ,CTellathba IpaBa BJACHUILTBA U
JPYTUX CTBAapHUX NpaBa Ha TeMeJ/by NOBjeperha y 3eMJ/bUIIHE KIbUTE, a TUME
u MoryhHocT ga Tpehe caBjecHo Jiule cTekHe oApeheHo paBo U Ha TeMeJby
HeTayHe 3eMJbHILHe Kibure" ([losnakuh, 2014: 41). Y pagy npod. [loBiakuh ce
aHaJIM3UPajy [iBa cJayvaja U3 Cy/ACKe MpaKce. Y je JHOM je 3eM/bUIIHOKHUKHU
BJIACHUK 3aJI0’KMO HEKPETHHHY HAKOH LITO je BJACHUIITBO HEKPETHHHe
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CTeYyeHO BaHKHXKHO oJip>KajeM, 1To he 6UTH TeMa APYTror Ziesa OBOT paja.
Y Apyrom cjy4ajy ce paJuJio 0 CyKIleCUBHUM IIPeHOCUMA jeZlHE HEKPETHHUHE,
MPY YeMY je HAKOH BHIIle TO/[MHA MIOHUIITEH NPBU IPEHOC HEKPETHHUHE, TE
JAa JIn Tpe6a IIOHUIITHUTHU CBEe HAKHAa/JHe y1'II/IC€ )5t yCHOCTaBI/ITI/I l'[pBO6I/ITHO
3eMJ/bUINHOKIMKHO cTabe.” 06a muTama ce OJJHOCE Ha [JIejcTBO Hadesa
Noy3/latha y MPAaBHO CTake eBU/IEHIIMje HEIOKPETHOCTH — 3eMJbUIIIHA KEbUTA
Wiy katacTtap. CyZJoBH Cy OZIJIYIMBaJIU NIpe JJOHOIIeha HOBUX ponuca u3 33K
®buX u 3CI1 ®buX 3a cTuname Tpeher caBecHOr JUIa.

JloHomewem 3akoHa o cTBapHUM npaBuma Penepanuje buX, a TakBo je u
peuiewse y Peny6snnu Cprckoj, ,M3pUYUTO je peryJupaHo NUTabe CTjelatbe
IpaBa Ha HEKpeTHHHaMa Ha TeMeJby HaueJla [I0Bjepera y 3eMJbUIIIHE KIbUTE,
OBo je nUTakke MaTePHUjaIHOT CTBAPHOT IIpaBa Ma je ’eroBo MNO3ULMOHUPabE
y CTBapHOM, a He ¥ 3eMJbUIITHOKHXKHOM paBy, uctipaBHo ([ToBaakuh, 2014:
42)). llpema oapendu 4. 55 3akoHa o cTBapHUM npaBuMa ObuX, 3eMsbriIHa
KHWra HCTUHUTO U IOTIYHO 0/lpaXkaBa YHHbEeHUYHO CTakbe, [1a Koy 06poj Bjepu
NOCTYIa ca IOBjepemeM Y 3eMJ/bUIIHE KIbUTE, He 3Hajyhu ja OHO IITO je y lbUX
YNHUCAHO HUje IOTIYHO UJIY /13 je pa3JIMYUTO 0/f BAHKHMKHOTA CTaba, YKUBaA
y IorJjeAy Tora CTjeljama 3allTUTY npeMa ofpejbaMa 3akoHa ([loBaakuh,
2014: 44). OBe ogpes6e Tpeba MIMpPe TYMAYUTH, TAKO Jla Ce HAYEJIO TOBEpemha
CXOJIHO NMpHMeYje U Ha CTULakbe APYyTrUux CTBApHUX NpPaBa, ,aKo 3aKOHOM
HUje Apyradydje oApeheHo WM aKo HelITO APYro He MPOU3UJIA3U U3 HbUXOBE
npupoze . To 3Ha4u Ja OHaj KO MmocTymna y ,/j06poj Bepu” Moxe cTehu He
€caMo BJIACHUILUTBO, Beh U Apyra cTBapHa IpaBa oJ oco6e Koja je NOrpeLIHo
yIucaHa Kao BJIACHUK UJIH BJIACHUK 6e3 TepeTa. OBaKBO MpaBuJo 64U Tpebasio
y 6yayhHOCTH JIMIIUTH CYJ CBUX AWJeMa, 6e3 063upa Jla Jiu Cy ce HaBeJleHa
CTUIama JileCuJia Ipe JOHOIleha 3aKOHa, OJHOCHO HAKOH 6. MapTa 2014. roaguHe
Kao fgaHa noyeTka npumeHe 3CI1 ®buX ([loBsakuh, 2014: 44).

3akoH o ctBapHuM npaBuMa ObuX naje u sedunuLnjy caBecHocTu: ,CTULAIAL
je 610 y 106pOj BjepH aKo y TPEHYTKY CKJallakba IPaBHOT 0CJ1a, d HU Y TPEHY TKY
Ka/, je 3aXTHUjeBao yNUC, HAje 3HA0 HUTH je C 063UPOM Ha OKOJIHOCTH UMaOo
JIOBOJbHO pa3Jjiora MoCyMIbaTH Y TO /ia CTBap npunaja oryhuony . [loce6HO
je buTHa oA peiba MpeMa Kojoj ce HejoCcTaTakK Ao6pe Bepe He MOXKe NpebalUTH

9 TIlpo¢.KuBkoBuh aHa/sM3Mpa cTaB U3 ayCTPHjCKe ZOKTPUHE, 1a ,jeJHOM CaBECHO CTEYEHO
IPaBo je KOHAYHO CTEYEHO U MOXKe Ce /la/be MyHOBAXKHO NpeHeTH (,4eTBPTOM ") INLY KOje je
61J10 HecaBeCHO y TorJle/ly yIIMca y Koje ce moy3/aJio caBecHo Tpehe Jyinie, ocuM y caydajy
npeBape (PKuBkoBuh, 2022: 170 u Ham. 442).

10 Yan.1ct. 3 3akoHa o cTBapHUM npaBuMa Penepanuje buX, , Sluzbene novine Federacije
BiH", Bp. 66 (2013).
11 Ya.55cT. 2 3akoHa o cTBapHUM npaBuMa ®enepanuje buX, , Sluzbene novine Federacije
BiH“. Bp. 66 (2013).
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HHUKOMe ,CaMO M3 PasJiora IITO HHUje UCTPAKHUBAO U3BAHKILMIKHO CTame '2,
Jlo6pa Bepa je ouyBaHa yKOJHMKO TEPETHU UJIH OTPaHUYerha HUCY GUJIU YITUCAHU
y TPEHYTKY CTHLaHka, HUTH je U3 3eMJbHUILIHUX KIbUra 6110 BUAJbUBO Jia je
3aTpakeH KUXOB YIHC, 0CUM aK0 3aKOHOM HHUje Apyrayuje opeheno’s.

HauyeJsio moBepema y 3eMJbUIIHE KHUTE, HEIITO PaHUje, IPUXBATa U XPBATCKO
3aKOHO/]aBCTBO, KAaKO MPONKCHUMA O CTBAPHOM NpaBy (3aKoHa 0 BJJACHUIITBY U
JIPYyTUM CTBapHUM paBuMa 13 1997'*) Tako 1 3aKOHOM 0 3eMJ/bULITHUM KHUTaMa.
OBe 3aKOHCKe 0/ipe/i0e Cy yBe/ieHe YIIPaBO U3 pa3Jiora ia 61 ce 03HAYHO NPEKU
Ca CyZICKOM IPaKCOM KOja je MpeJHOCT JaBaJja BAHKHUKHOM (GaKTHUUYKOM,
MOCeZIOBHOM) CTamy, a /ia OM ce Mo60JbLIA0 M010XKaj TpehnX caBeCHUX JINIA
(A6auh, 1916: 108). Mako je sociefHA MpUMeHa HaveJia I0y3/[akba Y XpBaTCKOM
NpaBy ojJlaraHa, KOHAYHO je HeIBOCMUCJIeHO npuxBaheHa nmpeTnocTaBka
CaBECHOCTH CTHI[A0I1a KOja He 3aXTeBa U UCTPAXKMUBabe BAHKILHIKHOT CTambal®.
OBaKBO pellelme CMaTPaMo ONPaBAaHUM KO/ BUCOKOT ITPOLIeHTa MOTHYHOCTHU
Y TAYHOCTHU €BUJIEHIMje HEMOKPETHOCTH, OCUM aKO Ce paJii O peBapu UJU
JIPYTUM MOCEOGHUM OKOJIHOCTHMA KOje Cy YKasuBaJie Ha CYMHbY Yy TAYHOCT
perucrpa.

Y cprckoM nmpaBy, 3aXTeB CABECHOCTH IOCTyNamka Npu6aBUoIa, HoApa3yMeBa
[IpoOBepy joll jefHEe YUHeHHULle — Jla JIU Ce MOX/Ja He paJU O 3ajeJHUYKO]
CBOjUHU CYNPY>XHUKA UJIX BaHOpPAYHUX MapTHEPA, OAHOCHO /1A JIK poiaBall
MO>Ke CaMOCTaJIHO OTYDUTH HENOKPETHOCT C 063UPOM Ha 3aKOHCKY QUKLIUjY
3ajeJHUYKE CBOjUHE ¥ KOPUCT CYNPY>KHUKA U BAaHOpauyHUX napTHepa. ,CMaTpa
ce /1a je ynmuc U3BpLIEH Ha UMe 006a CYNpY>KHUKA U KaJia je M3BpILEH Ha
MMe CaMo jelHOT OJi ’bMX, OCUM aKO HaKOH yIuca HUje 3aK/byyeH NUCMeHU
CIlopa3yM CyINpy>KHHKa O Jeobu 3aje[HUUKe UMOBHHE OJHOCHO 6payHU
yrOBOD, UJIU je 0 MpaBUMa CyNpYy >KHHUKA HAa HEMTOKPETHOCTH OJ1yYUBa0 CyA “1°.
OBa mpeTnocraBka, MaKO KPUTHUKOBaHa jep NOApHBA HadeJs0 NOy3Jama
KaTacTapcKe eBUJEHLMje U CUTYyPHOT NIPaBHOT IPOMeTa, MMa Ba)KHY yJIOT'Y
y 3alUTHUTH 110JI07Kaja CYNPYy>KHHUKA KOjU HUje yNIMCaH Kao 3ajeHu4ap, Mako

12 Yun.55 cT. 3 3akoHa o ctBapHuM npaBuMa ®egepanuje buX,, Sluzbene novine Federacije
BiH“ Bp. 66 (2013).

13 Yun.56 cT. 2 3akoHa o ctBapHuM npaBuMa ®egepannje buX,, Sluzbene novine Federacije
BiH“ Bp. 66 (2013).

14 Yn.115,cT.4;122-125 3akoHa 0 BJIACHULITBY U IPyTUM CTBapHUM NTpaBUMa XpBaTCKEe,
Hapogue HoBuHe. Bp. 91 (1996) go 6p. 94 (2017).

15 Y. 8cT. 3 3aKoHa 0 3eMJbUIIHUM KibUrama XpBartcke, HapoaHe HoBuHe. bp. 83 (2010)
u Bp. 128 (2022).

16 B.4un. 176 cT. 2 [lopoauyHor 3akoHa, C.1. riacHuk PC. Bp. 18 (2005).
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je HEMOKPETHOCT CTevYeHa y 6payHoj UK BaHGpavyHoj'’ 3ajeaHunu. U nanac
0Ba a>KYPHOCT HHUje NOCTUTHYTa Y KaTacTapCKOj eBUEHLMjH, LITO CTBApa
JlocTa npob6JieMa. 3ajeJHUYKOM MUMOBHUHOM CYNPYXKHHUIU yIIPaB/bajy U
pacnoJsiaxKy CrnopasyMHoO, Te /a je 3a ,lIYHOBAaXXHOCT aKTa pacnoJiaramba
HY>KHa caryiacHocT o6a tutysaapa“ (Uybpusnosuh Cramenuh, 2022: 54).
[Io [lopoArMYHOM 3aKOHY, 3ajelHUYKA UMOBUHA CYNPY>KHHUKA je KMOBUHA
KOjy CYy CTEeKJIM paJiloM TOKOM Tpajara 3ajeJJHULE )KUBOTA U MOUITO CYy YAeJU
HeonpeJe/beHH, 3aje JHUUKOM UMOBUHOM MOTY YIIpaBJ/baTH U paciojaraTy caMo
3aje/JHUYKH, OJTHOCHO CIIOpa3yMHO'®. Je JHOCTpaHO pacioJiarame 641 MoBJAaYUII0
HULITABOCT NPaBHOT M0OCJA, LITO 3HAa4YU Ja Tpehe caBeCcHO Jiulie He y>KUBa
3aIUITUTY MO3UBAKEM Ha HaueJsIo Moy3/1aka, C 063UpoM Jia ce GUHTHpa Aa je
YIIUC 3aje JHUYKEe UMOBHHE U3BpIIEH Ha UMe 06a CYNIPYKHUKA, UaKO je yIucaH
camo jegaH cynpyxHuk (P. lIBeTuh, 20166: 827).

MebyTuM, Aa JU je 0BAaKBO J€jCTBO ONpaBJaHO NpeMa TpehWM caBeCHUM
quuuma. [lo Mummbeny ap TemaHoBuh, ,MHTepec cynpyKHHUKa 3ajeiHUYApA...
He CMe OUTHU UCIIpeJ| MHTepeca IpoMeTa U UHTepeca CaBeCHUX Tpehux uua...
Y cBakOM KOHKDPETHOM CJly4ajy NOTpe6HO je YTBPAUTH Ja JIU je CTULlaNalL
NOCTYNao ca Ay»KHOM MaXHOM, ajJld CMaTpa JAa CTHLaJal HUje Ay»XaH Aa
HCTpaXyje BaHKIHXKHO CTakbe HEIIOKPeTHOCTH, Te Jla IpoBepaBa Ja Ju je
ynuc UcTUHUT U noTnyH" (TemwanoBuh, 2023: 247, 248).

Bpxosnu cyd Cp6uje 3ayseo je caedehu cmas: ,llpetnocTtaBsba ce Aa, Kaja
O6payHU APYT KOjU je YKEbUKEH Y 3eMJ/bUIIHUM KHbUraMa Kao UCKJ/bYUYUBHU
BJIACHUK 3aje/JHUYKe HENOKPEeTHOCTH y TOKY Tpajara GpayHe 3ajeJHHUIE
3aKJby4H YTOBOD O MPOJiaju HEMOKPETHOCTU UJIU HEKU JPYTU MPAaBHU 110CAO,
Jla TO YMHU y3 U3PUYUTY MU Ipely THY carsiacHOCT Apyror 6payHor pyra, Koju
IaK MOKe JJOKa3UBaTH Jla TAKBe CarJlacCHOCTH Huje 6usio“"’. CBakako, omrteheHu
CYNpPYyXHHUK 64 Morao JAOKa3WBATH Aa ce YNbEHHNIa 3aje;[H1/1qu WMOBHHE 611a
[03HaTa JJpyroM cayropapayy, fa ¥ 6aHIIy, ¥ a Cy OHU OCTYTaJIu HeCaBECHO.
[Toap>kaBaMo CTaB Jia je 3a CABECHOCT cayropapauya (Hajuelthe 6aHke) J0BOJbHA
IpoBepa YIHUCAHOT CTalka Yy jaBHOM PerucTpy, 6e3 obaBese nNpoBepe 6GpavHOT
CTaTyca ¥ cTaTyca 3ajeJHIYKe UMOBHHE U /]a Y OBOM CJIy4ajy NIpeJHOCT Tpeba
JaTu HadeJsy noy3aama y katactap (Tako u Ctomwuh, 2017: 141), ocum Kaza

17 Mowun. 191 [lopoauyHoOr 3aKoHa: ,Ha UMOBUHCKe 0/JHOCe BAHOpAaYHUX MapTHEPA CXOTHO
ce MpUMemYjy oJipeibe OBOT 3aKOHA 0 UMOBUHCKHUM OJTHOCHUMaA CyNpy>KHUKA". CJI. TIaCHUK
PC. bp. 18 (2005).

18 Y. 171 u 174 llopoguyHor 3akoHa, Ci. riacHuk PC. Bp. 18 (2005).

19 Peweme BpxoBHor cyga Cp6uje, PeB. 870/90 ox 26. 12. 1990. roaune, https://www.
paragraf.rs/100pitanja/porodica/nistavost_ugovora_o_kupoprodaji_nepokretnosti_u_situaciji_
kada_jedan_supruznik_raspolaze_u_celosti_zajednickom_imovinom_bez_saglasnosti_drugog_
supruznika.html
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MIOCTOj€e OKOJIHOCTH KOje JI0BO/le y CyMiby ynuc. Tako, yKOJIHKO je HEYKEbHKEHU
3ajelHUYAp 6J1arOBpeMeHO TUCMEHO YII030pH0 6aHKY Ha CTATyC HEKpPeTHUHE
Y M3jaBUO HecJarame ca 3aJlaralbeM HEKPEeTHHHE, OJJHOCHO /Jia IpeJMeTHA
HEMOKPEeTHOCTH He MOKe OUTH 3aJI0KeHa 6e3 CarJIaCHOCTH CBUX 3aje/JHUYapa,
fGaHKa He MOJXKe Jla ce TpeTHpa Kao CaBeCTaH CTHLAJIAll, HaK0 Ce YKIbMKHUIA
npe NOKpeTaka CIopa U CTaB/bakba 3a6esiexbe cropa. Y TOM cay4dajy HaueJsio
N0y3/latha He CMe 1a UMa IPeJHOCT Y OJHOCY Ha 3alITUTY UMOBUHCKUX MHTepeca
CYIPY>KHUKA U Tpe6a CIPeYUTH HECABECHO U HE3aKOHUTO MOCTYakkhe CBAKOT
sauna. OBJie Tpe6a BOJUTH pauyHa U 0 CABECHOCTH CYNPYKHHUKA KOjU HAKHA/[HO
OCIIOpaBa YIUC IPaBa, HIP. XMUIIOTEKe Ha 3ajeIHUYKOj HETOKPETHOCTH YIIHUCAHO]
Ha MMe jeZHOT Cynpy»HHKa. CaBeCHOM HEyNHUCAaHOM CYNpPYXHHUKY OCTaje
W3JIy4YHU 3aXTeB Y Gpa3u U3BpIlerha, 0CUM aKoO je CaBeCTaH Npru6aBuUJIall CTEKAO0
XUIIOTEKY M0y3/1ajyhu ce Y KEbHXKHO CTabe.

[loceGHO je mUTame Tpelike y KaTacTpy, cJAy4dajHe UM HAaMepHe, Koja je
KOpPUCTHUJIA CABECHOM CTHLIA01Ly, a IUTeTU/Ia BAHKIbMXKHOM BJIaCHUKY. CMaTpaMo
Jla TI0 MPUHIMNY 06jeKTUBHE 0JTOBOPHOCTHU — OATOBOPHOCTH 6e3 063upa Ha
KPHUBHILY, ApKaBa Tpeba Aa omTeheHOM JIMIY HAJOKHAU LITETY HACTY ey
360r HETAUHOCTHU yIKca ycJe[ rpelike UJY HaMepHe UJIM U3 rpybe HenaxKbe
paJiHUKa KaTacTpa, Y3 MOryhHOCT perpecupama oJi 0OATCOBOPHUX JIMLA Y
kKatacTpy. CBaKako, jauame NoBepema y perucTap HelmoKpeTHOCTH je Moryhe
Y oce6HOM 3aKOHCKOM oJipe/iooM Jia he mocsieauile HaKHaie LITeTe NpeMa
BaHKHMKHOM BJIaCHUKY KOje Cy HacTyInuJie 360r He3aKOHUTOT YIIMCa U [iejCTBa
HaueJla Noy3/aka peMa CaBeCHOM CTULA0Ly, CHOCUTH JipKaBa, jep je kaTacTap
yIpaBHU OpraH oJ jaBHOT UHTepeca. Takohe, cMaTpaMo fia 6U oBepemwe y
3eMJbUIITHOKIUKHY €BHU/IEHIIH]Y, KOjy je CpOHja HanmyCcTHJ/IA U IPUXBaTHIA
jeAMHCTBEHY KaTacTapCKy eBU/JeHLIU]jy, 6uji0 Behe u3 Bullle pasJiora (B. Opauh,
2000: 23), a1 moce6HO 360T NPEJHOCTH CYJICKe HAIJIEXKHOCTU KO/ YIIHCA U
6pucama, y 0JHOCY Ha HaJJIeXKHOCT YIIPaBHUX OpraHa KojUu BoJie KaTacTapCKy
eBU/IEHI U]y, JONIPHHeJIa jayalby HayeJsla M0y3/ama U ONUITEr MOBEpPEHA Y
pervcrap HelIOKpeTHOCTH.

4. 3aKk/py4ak

HadeJsio nmoy3jatha y peructap HemoKpeTHOCTH, OMJIO 3eMJbUIITHA KHbUTA UJIH
KaTacTap, je oniuTe npuxaheHo Hadeso 6e3 Kora HeMa QyHKLMOHHCAHA
perucTpaKao jaBHe KIbUTe U CHTYPHOCTH NpaBHOT TpoMeTa. Havesio noysaama
3HAuM /Ia CBA IPaBa U YN beHHUIle YIIHCaHe Y PETUCTAp HEMOKPETHOCTHU IOCTOje
(MCTUHHUTOCT), OTHOCHO /1a CBE OHO LITO HHUje YIIUCAHO y PerucTap He MOCTOjU
(mornynocT). [locsienrua Tora je fa je caBecTaH cTULaaL, Tj. CTUL Q1AL KOjU je
y 106p0j BEpU KOPUCTHO MOJATKE U3 PETUCTPA, IPaBHO 3alITUNEH 0/ IITETHUX
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HoCJIeIUIIA V TIOTJIely CTEYEHUX TPaBa Ka/ia Ce yCIIOCTaBH Jja peHoCHIal| HUje
610 BJIACHUK, HEOTPAaHUYEHU BJIACHUK UJIM UCKJbYYHBU ByaCHUK. CaBECHO
je OHO JIMIle KOje HUje 3HaJI0, HUTH je C 003UPOM Ha OKOJTHOCTH 3aKJ/bydera
yroBopa UMaJjio onpaBJaHe pasJioTe Jja MOCyMiba /Ia OHO IITO je YIUCAHO Y
perucrap HeMOKPETHOCTH HHUje TaYHO (MCTHHHUTO UJIM NOTNYyHO). CaBeCHOCT
Tpeba jeIHAKO [EHUTH U 32 GU3UYKA U 33 IPABHA JIUIIA.

Pa3svkay pa3BojHOM Iy Ty HavyeJia I0y3/jakba je LITOo Ce Y aXKyPHUJUM CUCTEMUMA
eBU/JIeHIIM]e, a 0/l CKOPa, 6apeM M0 3aKOHY, TY CNaJajy U 3eMJbUIIHE KIbUre
Peny6uinke XpBaTcke u @esepanuje buX (u Peny6arke Cpricke), o yryiey Ha
pa3BHjeHH HeMayKU U ayCTPUjCKU CUCTeM 3eMJ/bUIIHUX KIbUra, HelocTaTakK
JloOpe Bepe, Tj. CABECHOCT HEe MO>Ke IPUTOBOPHUTH HUKOMe CaMO U3 pa3Jjiora uIto
HUje UCTPAKUBAO0 BAHKIUKHO cTawe. MehyTUM, HUje cBe U0 TAaKO IVIaTKO
Y IpUMeHa OBe 3aKOHCKe o/ipe/ioe Y XpBAaTCKOM MpaBy je oaJiaraHa, ay ®buX
npuxBahena tek oz 2014. roguHe.

Jla 6u 6uso Koju OGJIMK pervcTpa HeMoKPeTHOCTHU MOrao eraucTupaTu
Mopa I0OYMBAaTH Ha HayeJsy [10y3/ama, a Jla bu nocjaejule oBOr Havyesa 6ue
IpaBUYHE, CTakbe perucTpa Mopa AocTHhY BUCOK IPOLieHAT TAYHOCTH NoaTaKa
(MOTMYHOCT U UCTUHUTOCT NpaBHe eBUAeHIU]je). Haueso noy3jama je 6UTHO
360T BeJIMKOT 3Hauaja IpaBHOT IpoMeTa 3a IPUBpeHU Pa3Boj ApyuiTBa. Mako
HayeJio Noy3/ama JejcTByje U Jo6Uja Ha 3Ha4ajy KaJa je cTambe perucrpa
HENOKPETHOCTU HENOTIYHO UJU HEUCTUHUTO, JUHAMUYAH POOHO-HOBYAHU
IIpOMeT yNpaBo 3aXTeBa NOTNYHOCT U TAYHOCT CaZip>KUHe IpaBHe eBU/JeHLIHje.
Y cynpoTHOM 64 NpoU3BeJIo ITeTHE ocaeAuLe. 360r MOryhHOCTH Jja TO HUje
yBeK Tako, 06aBe3Ha NpeTIOCTaBKa /iejcTBa HavyeJsa 0y3/ama je CaBeCHOCT
npubaBuona. Pasinkaje y Mepu caBeCHOCTU — TPaXKekbe IPOBEPE CaMO KHbHUXKHOT
ctawa (Hemauka, llIBajuapcka, ogHesaBHo XpBaTcka U PbuX), uiu caBecHOCT
y LIMPEM CMHUCIY Koja 06yXBaTa U NPOBEPY BAHKHUKHOT cTamwa (Peny6nka
Cp6uja). Mox/ia je HajnpaBUYHUje NPBO pellekbe, Koje JONyILITa U IPOBEPY
BAaHKHMKHOT CTakha Yy NOCE6HUM OKOJIHOCTHUMA.

JaBHU peructap KaTacTapcKe, Kao U 3eMJbUIIHOKIbUXKHE eBU/JieHIIU]je, Tpeba
Jla oMoryhu MOTHYHOCT U TAa4YHOCT €BHUJEHLMje CBHUX MpaBa Be3aHUX 3a
HENMOKPEeTHOCT U JjJa OCTBApPU jaBHU MHTEPEC — CUTYPHOCT NMPaBHOT IIpoMeTa
CBHUM JIMIMMa 360r CBOT jaBHOTI W JIaKO JIOCTYMHOr KapakTepa. 3aTo je
HEOINXOJHO Jla YIHCU OYAy aXKyPHU U Ta4yHH, a y HAIIUM YCJIOBUMA NIOCTOjakba
CKJIOHOCTH Ka u3beraBamwy nopesa HeylucUBambeM IpOMeTa U HENOCTOjabeM
pa3BUjeHe MpaBHE CBECTU O 3HAYAjy YIUCA, YIIUC je ollpaBAaHO o6aBe3aH.
Takobhe, caBeCHOCT je onpaBJjaHU KOPEKTUB OBOM HaueJy, a y CyA,CKOj MPaKCH
Cpb6uje je jour yBek, moj, oapeheHUM OKOJIHOCTHMA, NOTPEOHO UCTPAXKUBATHU
Y BaHKIHKHO CTakbe NpaBa Ha HeMoKpeTHocTuMa. CMaTpaMo za AocjeHa
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npuMeHa Hauesia [oy3/ama 6e3 MoryhHOCTH HCIMTHBaKkha BAHKILMIKHOT CTakba
y CpPIICKOM IpaBy Mopa /ia 6y/ie 0/IJI0’)KeHa JI0 3aBpliIeTKa Nnpoljeca CTBapamba
NOTIYyHE U UCTUHUTE eBHUJIeHI[Hje HEIOKPETHOCTH U jayarbe MOBEpPema y
cucTeM eBuJieHIUje. Yak U Kaja OyJie HeIBOCMHUCJeHO ypeheHa 3aK0OHOM,
Tpe6a AOMYCTUTH MOIyhHOCT a ce 360r HAPOYHUTHUX OKOJHOCTH 3aXTeBA U
HUCNMTHBakhe BAHKIUKHOT CTakba.

Jla peauMupamo: HaveJI0 oy 3/aka — Aa; OHo, de lege ferenda, Tpeba 1a mogpasy-
MeBa CaMO UCIUTUBAb€e KIHKHOT CTaka, aJIh aKO OKOJTHOCTH CJ1y4aja ZoBojie
y CyMHby TAYHOCT eBH/IEHIIHj€e, MOpa 00YXBAaTUTHU U UCIIUTHBah€ BAHKbUXKHOT
ctama. Takobhe, cys; Mopa UMaTHU 3aKOHCKY MOTYRHOCT [ja KOJi MpoLeHe
CaBEeCHOCTH YTBP/HU Jia JIH je, 360T M0CeOHUX OKOJIHOCTH, Tpe6aJio MPOBEPUTH
Y BaHKHH)KHO CTarbe. CMaTpaMo /1a 61 Hally I TEHU CUCTEM 3eMJ/bUITHOKHUKHE
eBU/IEHI[M]je U HA/IJIEXKHOCT Cy/1a 3a Bo))erbe perucTpa BUILE A0 PUHEH O TEM
MOBEPEWY ¥ PETUCTAP HEMOKPETHOCTH, 2 TUME U HAa4yeJly M0y3/1amba.
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THE PRINCIPLE OF TRUST IN REAL ESTATE RECORDS AND CONTRACTUAL
ACQUISITION OF PROPERTY FROM THE REGISTERED OWNER

Summary

Under the so-called causal tradition system governing the transfer of property, in
order to acquire property rights on immovable property under the contractual acqu-
isition rules, the acquirer first has to conclude a legally valid contract with the real
estate owner, and then enter the acquired property into the Real Estate Cadastre.
The acquisition of the ownership right will not occur in case the registration was
made on the basis of an invalid contract or in case the contract has been concluded
with a non-owner (which is determined only after the registration). If the acquirer
had disposed of the acquired right before the contract was cancelled, the right to
acquire ceases to exist for all subsequent acquirers. Nevertheless, due to the legal
effect of the principles of trust and security of legal transactions, a conscientious
(bona fide) third party remains the owner or the holder of another real estate right
(e.g. mortgage) that was acquired from the registered owner who was wrongly or
incompletely entered into the real estate register.

The principle of trust in real estate records refers to reliance on all legal data that
can be established by inspecting the land registry or cadastral records, which are
complete and trustworthy. A third party is conscientious (bona fide) acquirer if, in
the circumstances governing the conclusion of the contract and the state of affairs in
the cadastral records, he/she could not have had any reason to suspect or doubt the
accuracy or veracity of data from the public cadastral records. In Serbian legislation
and judicial practice, in order to maintain the presumption of conscientiousness
(acting in good faith), it is necessary to check whether the person is a registered
owner or an unregisted owner. Although such practice may call into question the
effect of the principle of trust, the author considers it to be justified because the
cadastral records are still not completely accurate. De lege ferenda, the principle
of trust should apply to a conscientious (bona fide) acquirer. Conscientiousness
entails the examination of the registered owner but, if the circumstances of the
case cast any doubt on the accuracy of cadastral records, conscientiousness must
also include the examination of the unregistered owner.

Keywords: Real Estate Cadastre, principle of trust, contractual acquisition, con-
scientiousness.
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“milena@prafak.ni.ac.rs
" PaJi je pe3y/ITaT UCTPaXKMBama Ha MPOjeKTy Koju puHaHCUpa MUHUCTAPCTBO HayKe,
MHOBAIMja U TEXHOJIOUIKOT Pa3Boja, mpeMa yrosopy 6poj 451-03-47/2023-01/200120.
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1.YBog

KoMnaHuje Texe LITO KBaJUTETHUjOj IOHYAM NPOU3BO/A U YCayra Kako 61
OuJie ITO KOHKYPEHTH]je Ha TPXKUIITY, & UICTOBPEMEHO Y LIUJbY U3TPa/iibe J0-
6pHUX MOCJOBHUX OJHOCA Ca KJHjeHTUMa. [locTaB/beHU LJU/bEBU Ce HE MOTY
peasin3oBaTH 6e3 JbYACKOT pecypca, 0JHOCHO 3aM0C/JIeHUX Koju he ucte kpeu-
paTu ¥ cupoBecTH y ZeJso. CTora je npuMapHU LUJb KOMIIaHKja OCTBapUBambhe
JIOOpOT ¥ IYTOPOYHOT NMOCJOBHOT 0JHOCA ca 3anocyieHuMa. /la 64 ycnese y ToMe,
MHOTe KOMIIaHHje 3all0CJIeHNMa [1ajy TPOKOMIIOHEHTHHU NIPUXO/, CaCTaBJbEH O
HaKHa/Je 3a paj, 60Hyca U yJeJsa y KanuTaJjay ApyuTsa. Ha Taj Ha4yuH 3anoc-
JIEHU N10CTajy NapTHEPH BJIACHUIIMMa KOMIIAaHHU]ja, C 063UPOM 1a CTUYY CTATyC
CyBJIaCHMKAa OCHOBHOTI KallMTaJja ApyuTBa. U3 TakBoOr oHoca NapTHepCcTBa
Npour3Jasy JAa 3alloCJeHU BUIlle He pajie caMo 3a [ocJo/aBLa, Beh U 3a cebe
Kao CyBJIaCHHMKa KoMIIaHHUje, jep he, mope/ njiate, UMaTH U yJ€0 Y TOAHUIIH0j
JlOGUTH APYILTBA 3a Koje paje.

[IpeAJior CKYNIITUHU 3a YK/byUYHBake 3al0CAEHUX Y BJAaCHUYKE CTPYKTYype
JpyILITBa MOXe OUTH BUILECTPYKO MOTUBUCAH 0J] CTpaHe caMe ynpase. Tak-
BUM [I0TE30M OHH KeJle Jla 3al0cjeHe Harpa/e 3a NpeTX0AHU paJi, MOTUBULILY
3a 6yayhu, Ja ux 3a/pKe y KOMIAaHUjU UM [la UM je JHOCTAaBHO Ha Taj HAYUH
npy»e ¢uHaHcujcky momoh (Ellerman et al 2022: 17). He3aBucHoO o/ MOTHBA,
0Baj €EKOHOMCKHM NOJCTHULAj yIpaBe he rapaHToOBaTH NOCBeheHOCT y Jjla/beM
pajZly ¥ JIojaJIHOCT 3aM0CJEHUX Ha Koje ce oBa Mepa oaHocH (Birchall, Ketilson,
2009: 12). /laTy cTUMYyJIaHC 32 BUXOB Jla/bU PaJl Yy KOMIIAHUjU Cce y YIIOpeJHOM
NpaBy Ha3KBa ,[IJIaHOM BJIAaCHULITBA 3all0CJAeHUX HaJ akdjama”“ (eHr. Employee
Stock Ownership Plan; y fa/sem Texkcty ECOII). OBaj nyian npefcTaB/ba BaxkaH
MeTO/, HarpahuBama 3amnoc/jaeHux 3apaji bUX0BOT NPOAYKTUBHU]jEr paja, y
LU/by N06O/blLIIaba MHOBATHBHE CIIOCOOHOCTHU KoMnaHuje (Zhang, 2023: 54).
HctoBpemeno, ECOII je u 3HauyajaH MexaHU3aM KOPIOPATHUBHOT yNpaBJ/bakha
ca TeH/IeHI[MjoM Jia ce YHANpeH yIpaB/bakbe U MPOMOBHILE AYTOPOYHHU KOP-
nopaTUBHU pa3Boj ApyumTBa (Wu et al 2023: 15).

CarsiefaBajyhu 6pojHe 6eHeduTe OBOT IJIAHA, Y I[UJbY JOTOPOYHOT pa3Boja
MaJIUX U cpeAmUux KoMnaHuja (Hapounto y UT cekTopy), npaBo Peny6siuke
Cp6uje, u3aMeHaMa U JjonyHaMa 3aKoHa 0 MPUBpPeAHUM JpyLITBUMA, oMOTryhujio
je MapTHLMNALMjy 3alI0CJeHUX Y BJACHUIITBY APYLITBA 3a KOje pajie. 3aKOHCKa
M3MeHa Ce UCKJbYYMBO OJHOCH Ha IPYLITBO Ca OTPAaHUYEHOM OATOBOPHOILhY,
JI0K je ¥ paHMje ocTojasla MOrYRHOCT aKL{MOHAPCKOT ApYLITBA Aa A0/e/H aK-
IUje 3amnocsieHuMa. Mako ce oBa 3aKOHCKa IIpoMeHa carjie/laBa Kao yBoheme
ECOIl-a y npaBo PC, mocTynak cTBapamwa napTHepcTBa usMeby ByiacHUKa U
3aI0CJEHUX y KOMIIAHUjU UMa CJIMYHOCTH, aJIU ¥ 3Ha4ajHUX pasjrka oj ECOII
NJIaHa ¥ lbeMy CJUYHUX y YIOpeJHOM IIpaBy.
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2. 3anocJieHH Kao BJIAaCHUIIYM KOMIIAHUja y yOpeJHOM NPaBy

Y CjepumwenuM AMepuukuM Jip>kaBama (y HactaBky CA/l), KoJ1eBIM KallUTaJIH-
CTUYKOT ypehemwa npuBpe/ie, cejaM/ieceTUX FOJJHA IPOLLJIOT BeKa IojaBJbyje
ce ¥ nocTaje mupoko pacnpoctpakeH ECOIl nyan (Ellerman et al 2022: 3).1 Y
HapeJHOM IMepUOAY A0Ja3U 0 Kpernpamwa HOBUX MOJiesa, MOAUPUKOBAKEM
nHuMjasaHor, aau je ECOIIl cTekao cTaTyc reHepUYyKoOr MojMa 3a cBe 06JIMKe
BJIACHULITBA 3amnocjeHux y komnaHuju (Ellerman, Gonza, 2020: 8). Y Be3u c
THM, JlaTa Pa3HOJUKOCT YKa3yje Ha JUCIO3UTHBHOCT BJIaCHUKA KOMIaHUje
Y 3anocyieHuX npu geduHucamwy ECOII-a, carylacHo MHTepecHMa KojuMa Texe
HErOBUM KpeupameM.

Awmepuuku mozen ECOIl-a je y nocieibuX TpUAECET TOAWHA N10YEO /1A Ce PU-
Memwyje Yy BehMHU eBpOINCKUX ApxKaBa. Kako je koja Ap>kaBa HopMUpaJia MO-
ryhHOCT BJIacHUILTBA 3alI0CJAEHUX Y KOMIIAaHUjaMa, TaKo Cy ce MojaBJbHUBaJIU
u pasanyutu moZesu ECOIl-a. EBponu v faJ/be HelocTaje yHUBep3aJJHU MOJeJl
NpeHoca BJACHUYKOT y/eJsa y KOMIaHUjH Ha 3amnocseHe (Brazda et al 2012:
1092).Y peny eBpornckux ap»ana ca sui generis ECOIl MozesioM je v Peny6i1ka
Cpb6uja, Kao U 3eMJbe y OKPYKewy. ako cBU MoJiesId y OCHOBU CaZp:Ke MoJ-
CTHLAj 3a CTULAke yjesa (akuMja) y ApPYyLITBY O CTpaHe 3all0CJeHUX, CBaKa
Zp>xaBa je umniemenTupamweM ECOIl-a y cBoje 3akoHOaBCTBO JaJia ogpeheHu
WJEHTUTETCKU KapaKTep KOjUM ce HeH Mo/ieJ1 pa3ukyje of Beh noctojehux.

2.1. ECOII (Employee Stock Ownership Plan)

[InaH BJacHULITBA HaJ, aKliMjaMa 3all0C/JeHUX NpeACcTaB/ba HUXOB KOJIEK-
THBHHU y/JIe0 ¥ OCHOBHOM KallKMTaJy APYILITBA 3a KOje pajie, CTEYEHUM MPEKO
nocpefHUYKOr cybjekTa, GUHAHCUpAHOr U3 JOOUTH KOMIaHHUje Koja ce
pacnopehyje 3anocseHruMa nopej wuxose 3apaze (Lowitzsch, Haschi, 2014: 7).
bumMa ce npy:xa MoryhHoCT Jja TOKOM oZipeheHor nepuo/jia paja y KOMIaHUju
CTEeKHY NpolleHaT aKI[1ja Koju Moxke 6UTH U 100% oCcHOBHOI KanuTaJa JPyIITBA

1 ECOII je 3acTyns/beH, Kako y MaJIUM U CpelbUM KOMIIaHUjaMa, TaKO U Y BEJIUKUM
Kopropanujama Kao o cy: Microsoft, Oracle, Amazon, Hewlet-Packard, Procter&Gamble,
Cisko, Intel, Motorola, Merill Lynch u gp.

2 3HauajaH 6poj ECOIl-ay CA/l ocHOBaH je ca LuJ/beM Jja 06e36€ 11 CYKIeCHjy BJACHUIITBA
Ha/J MakbUM U CpeJiiUM (IOPOJUYHKM) KOMIIAaHUjaMa, I/ie Cy OCHUBAUH XKeJleJsIH Jia ce TIOBYKY
WJIM HalycTe YJIOTY BJACHUKA, a Jla NPeTX04HO HUCY NPOHALLIU 0co6y Koja 6u XTesa fAa
npey3sMe UCTY. M3 Tor passiora oCHUBauM NOCTENEHO JJ0/e/byjy 3aN0cIeHMa aK1i1je Kako
6u cTekJiM ocehaj npunagHOCTH U UJIeHTUPUKOBAJIY Ce ca CAMOM KOMIIAaHUjOM, a CBe y LIUJbY
HacJslehruBama ocHUBava y noryely la/ber KOpIopaTUBHOT yIpaB/baka. Texba Ka 0BaKBOj
CYKIeCHUjU BJACHULITBA HaJ, KOMIIAHUjOM je MPUCYTHA Kaja nocTtojehu BJaCHUILU HUCY
CIIpeMHHU Jla IPO/ajy UCTY KOHKYPEHTHMa, jep 61 To de facto 3HaYMJI0 leHy TpaHcHOpMaLujy
Y nocTeneHu HecTaHak ca TpxkuTa (Ellerman et al 2022: 8).

59



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

(Ellerman et al 2022: 7).2 CTunamwe akuja y pyuITBY 0/ CTpaHe 3aMoCcJeHuX
¢duHaHCcHUpa caMa KOMIAaHUja, a He 3aMOCJEeHU OJi OCTBapeHe HaKHaJjle 3a
pax.* CajenHe cTpaHe, TaKBa NMOJCTHIAjHA Mepa oMoryhyje 3anocjieHuMa Jja
CTEeKHY HeyIlopeJMBO BehH NaKeT aKIMja y JAPYIITBY HEro MITO UM TO HbUXOB
$UHAHCHjCKHU CTATyC A03B0JbABA, [IOK Ca Jpyre CTpaHe, UMIJIEMEHTAI[1jOM
ECOIl-a koMNnaHUja UHBECTUPA y TPOJYKTHUBHHU]y GyAYNHOCT CBOT OCJI0Bakba
(Ismiyanti, Mahadwartha, 2017: 388; Gonza et al 2021: 7). Y 3aBUCHOCTH KaKo
KOMIaHUja GUHAHCUPA CTHLabe aKI[hja Y APYIITBY OJi CTpPaHe 3aM0CJIeHHUX,
pasJIMKyjy ce iBa MojieJa: pHAHCUPAbe U3 OCTBApEHE JOOUTH U GUHAHCUPabe
y3 nmomoh KpeJiuTa Koju KOMIaHHja y3uMa KoJi 6GaHKe.

[IpBu Mmozes ECOIl-a mocToju yKOJMKO KOMIIAaHHja AUPEKTHO PUHAHCHPA OTKYTI
HOBOTI IaKeTa aKli¥ja UM NakK akljyja noctojehux akipoHapa JpyuTBa Koje
he HakoH oJpeheHoOr nepuosa 6UTH AoJe/beHe 3al0CAeHUMa MOCPeCTBOM
ECOIIl doupa. [lpumapHo ce carienana aa ECOIl poHJ oTKynu akiuje of
3alo0CcJeHUX KOjU Haly I Tajy KOMIaHHU]y (0/1J1aCKOM Y IEH3HUjy UJIM PACKHUJIOM
pajiHOT 0JJHOCA), YKOJIMKO Y JaTOM TPEHYTKY UMa TaKBHUX, [IOK Ce aJITePHATUBHO
0oCTaBJ/ba MOTYNHOCT JJOKaNKTaJ/M3aluje, OAHOCHO U3/laBatha HOBOI MMaKeTa
aKIlMja Koje he 6UTH HaMemweHe 3aMoc/JeHuMa, a npeHeTe ¢oHAy. Ca acnekTa
OJIHOCA MOCJIO/IaBIa M 3aI0CJIEHOT, 0BO He 6U 6uJia ad hoc moAcTUIIajHA Mepa
KOMIIaHUje NpeMa 3anocjeHrnMa, Beh AyropoyHu mJjaH rjge 64 oHa cBake
roJiHe U3/iBajaJjia CpeJCTBA 32 0By HAMEHY, 10K 3aM0CJIeHU He 6M GUHAHCHjCKU
y4ecTBOBaJIM y KYNIOBUHU aKIMja Koje 61 UM HaKHaaHo npunaJe (Galetié,
Rasi¢ Krnjakovi¢, 2004: 754). KomnaHuja 64 puHaHCHpaJia KYIOBUHY aKIHja
Y3 OCTBapeHe JOOUTH U U3 JUBU/AEH/IU aKIlMja Koje Cy oJ KOHTpoJioM GoHJa
HaMeHeHHUX 3aM0CcAeHuMa.

HApyru ECOIl Mozmen kapakTepullle 0ACYCTBO AUPEKTHOr GUHAHCUpPaha Of
CTpaHe KOMIIaHUje MIPU OTKYNYy HOBUX UJIU aKljHija nocTojehrux akLuuoHapa
ApylITBa, Beh ce TO YUHHU UHAUPEKTHO yY3UMameM KpeJUTa KoJ GaHKe.
JlobujeHa kpeuTHA cpeAcTBa KomnaHuja yctyna ECOIl doHy, y3 HCTOBpeMEHO
jeMcTBO aa he ux ¢onp Bpatutu 6aHnu. PoHJ o AaTUX CpefcTaBa Kynyje

3 Awmepuuke komnanuje y ECOIl nyiaH yK/by4yjy cBe 3amociieHe, ok y Peny6aunu Cp6uju
yysaHoBH /I00-a guckpenioHo oapehyjy KojuM 3amnocjaeHuMa he NpyXUTH MOACTHUIAjHY
Mepy CTHIaba yesia y JpyUITBY 0 NOBOJ/bHUJUM YCIOBUMA.

4 3amnoc/jieHU HUCY AUPEKTHU CTULA0NH yaea, Beh komnaHuja ocHuBa ECOIl poHa koju
he cny>XUTH Kao NocpeJHUK Yy pacnojesu akuuja 3anocjaenuma (Lowitzsch, Haschi, 2014:
128). Ponj fp>kM aKLiUje U yIpaBJ/ba lbUMa y UMe U 33 pauyyH 3aM0CJeHUX.

5 U3 paHUX HCTpakMBaka je BUAJbUBO Jla KOMIIaHUje Koje Cy 3al0oceHUMa Jjoie/bhBaJjie
akyuje nyteMm ECOIl-a HanpeoBaJie TpU 10 YeTUPH Iy Ta 6prKe 01 KOMIIaHU]ja KOje TO HUCY
yuHuIe (Rosen, Quarrey, 1987: 129). Behu ycnex 1 60/b1 neppopMaHC KOMIIAaHUja Y CUCTEMY
ECOII-a je fjoka3aH U KacHUjUM UcTpaxuBawuMa (Handayani, Yurniwati, 2020: 617).
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HOBOEMHTOBAHE aKIlWje UM aKIHje mocTojehux akuoHapa, 0K My KOMIIaHHja
nepuoauyHo yniahyje cpenctBa 3apas ormniarte Kpegura (Galeti¢, Rasi¢ Krnja-
kovié¢, 2004: 755). 3a passiuKy oJ, IpBOTr MOJEJIa, TJle je KOMIaHuja npy:xaJa
dUHaHCHjCKYy MOAPIIKY GOHAY IPU OTKYINY aKI[H1ja, y OKBUPY APYTOr MojieJsia
OHa ce 3acHMBA Ha oTmiaTh KpeauTa ECOIl poHza y3 HcTOBpeMeHO jeMuerbe 3a
Bpahawe uctor. PuHaHCHjcKa CpeICTBA, Kao U Yy IPBOM MoJieJ1y, koMnaHuja he
M3/1BajaTH U3 OCTBapeHe AOOUTH, aJId U U3 AUBUAEH/H aKIja y moceiy GoH/a.

HeszaBurcHO 0 KOM MoJies1y je ped, 3anocjieHd Hehe 6UTHU JUPEKTHU UMaoL 1
aKIMja oK roJ pajie y APYIITBY, Te CAMUM THUM HbHMa He MOT'Y pacloJjaraTu
HUTHU UX MOTy 3aJiaraTtu. Ha mocezioBaoiy akiuja 3anocaenux, ECOIl ponay,
je o6aBe3a Jja X MepUOJUYHO U3BEIITaBa KOJIMKHU je ’bUXO0B Y/1€0 Y KallUTaJIy
ApylTBa. TpeHy TKOM HalylITaka KOMIIaHUje 0 CTpaHe 3aN0CcaeHor (0A4J1aCKOM
y NMeH3HUjy WJIK PACKUI0M paJHOr oJlHOca) koMmaHHuja he mocpeactsom ECOII
$OH/la OTKYNMTH HBeroBe akliyje npeMa Tp>KUILHOj BpeagHocTH (Ellerman, Gon-
za, 2020: 15). OTKyn/beHe aKIHje ce Mpepacmo/ie/byjy HOBO3amocJeHuMa 1 Ha Taj
Ha4YHMH Ce KOHCTAaHTHO O/Ip>KaBa 3aTBOPEHH KPYT BJIACHUKA ApymTBa.® lpyrum
pednMa, KOMIIAaHHUja UMa MOTHYHY KOHTPOJIY HaJ, BJACHUIITBOM Y OCHOBHOM
KanuTaJy Apyutsa nocpeactsoM ECOIl poHga y KOMe cy KOHIIEHTpPUCAHE
aKIHMje 3al0CJeHNX, Y3 HeMOryhHOCT Jla ucTe GyAy OTKYIlJbeHe OJi CTpaHe
Tpehux auna.

3. ECOIl y npaBy Peny61uke Cp6uje

YKJ/by4drBamwe 3all0CJeHUX ¥ BJACHUUYKY CTPYKTYPY IPUBPEAHOT [pYIITBA
NPUJINYHO ToJiceha Ha MoJies1 APYIITBEHOT caMoylpaBJ/bama.” OBaj Moaes
yIpaB/bakha je jeTHO o/l TIaBHUX 006eJieKja jyrocJIOBEHCKe MPUBpeie KOjH je
HaMNoCJIETKY JOXXUBEO KPaxX U OCTABUO JaJIeKOCeKHe MocJieiMLie Ha IPUBPeHU
pasBoj Peny6.inke Cpb6uje, aiv U 0CTaJAUX OUBLIUX jyTOCJA0BEHCKUX peny6/InKa.
HaxkoH Tora je ycienvo nponec npuBpesHe TpaH3UIUje, OAHOCHO Ipesia3ak

6 Kommnanuju je HajsHavajHuje yK/by4uTH Yy ECOIl cucTeM M noAcTULQjHO Ae/I0BATH A0/ eJ10M
aKI¥ja mpeMa MeHalIMeHTY, 0JJHOCHO U3BpUIHUM AupeKkTopuMa (Seralurin et al 2020: 87).
Pazsior ToMme ce orsiea y YMHBb€HUIM Jla Cy OHU JOHOCHUOLM HAjBaXHUjUX OJJIyKa U /1A je
O/i IpUMapHOT UHTepeca 3a BJACHUKe, KOMIIAHUjy U CBe 3all0CJIeHe J]a Te OJJIyKe 6yay y
Haj6osbeM HHTepecy ApyuiTBa (Isbanah, 2015: 29).

7 JpyuUTBeHO caMoynpaBJ/bale Ce 3aCHUBA Ha CBECTH O 3ajeJHUYKHUM MaTepUjaJTHUM
HMHTepecrMa 3aloc/eHUX 1 Ha KOHKPeTHUM NToTpe6aMa lbHMX0Be IPOU3BO/HE OpraHU3aluje
KOjOM CaMOCTaJIHO YIIPaB/bajy. 3aKOHOM 0 paZJHUUKUM caBeTHUMa U3 1950.roA. ycnocTaB/beHO
je camoynpaBJbatbe y OHP JyrocsnaBuju. Buiie Bug. [p6uh, Y. (1975). CamoynpaB/bame U
JpKaBa y pa3Bojy COLMjaJUCTUYKOr caMOYNpaBHOT CUCTeMa y JyrocaaBuju. [loasaumuyka
Mmucao, 12(03), 86-94. OBaj MoJies1 yiipaB/bakba IPUBPEJIOM je IOTPajao rOTOBO A0 pacmnaja
3ajeJHUUKe p>KaBe, 0AHOCHO 10 1989. roauHe.
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JIPYIITBEHE CBOjUHE HAjIIpe y AP>KaBHY, a IOTOM Y puBaTHY. TUM noBOoAOM
Cy CIpoBejieHe 6pOjHe KOHTPOBEP3HE pUBAaTHU3allHje Koje Cy J0GPUM JieJIoM
6uJie HayITPO BJIACHUYKHUX PaBa 3aM0CTAeHUX.

JlaBame npuMaTa KalluTaJUuCTUYKOM ypehewy NpuBpe/ie HUje JeBaJBUpPaJIO
3Hayaj JbY/ICKOT pecypca y KOMINAaHUjCKOM npaBy. HanpoTus, OH y 0BaKBUM
npuBpeZaMa NpejacTaB/ba conditio sine qua non 3a pacT, pa3Boj, aju U
oncTaHak koMmnaHuje. Y mpaBo PC je, Ha ce6u cBojcTBeH HAaYWH, BpaheHa jegHa
couMjasiHa KOMIIOHEHTHa KOja UMa MOACTHUILAjHO 1ejCTBO Ha pa/i 3all0CJAEHUX Y
KoMmInaHujama. Ha taj HauuH ce PC npuapyxuJia eBpoOICKUM 3eMJ/baMa Koje Cy
npuxBaTuJe moJes amepudykor ECOIl-a. Haume, namenama u fonynama 3I1/I-a
u3 2019. rox., npy»xa ce moryhHocT 3anocsienuma y JJ00-y na Ha sui generis
Ha4YWH CTEKHY yZeo y ApyuTBY.® IbUX0BO cTHIIak€ yAesia ce He Mo pa3yMeBa
caMHUM YMHOM 3alocJjema, Beh je ycjoB/beHO BO/HOM YJIaHOBA APYLITBA
(ckynmtune /100-3a). /luckpelinoHOM NpoieHoM GpaBOpH3Yjy HAjUCTAKHY THje
nojeMHIle, 3aNI0CJIEHE UJIU CapaZiHUKe APYIITBA, MOHYAUBIIN UM MOTYhHOCT
Jla CTeKHY yeo y ApywITBY. CTULlake y/ie1a je Hajuyelihe yc/I0B/beHO TPOTEKOM
oZipeheHoOr BpeMeHa, TOKOM Kora O6U 3aloCJeHH 0CTao y AaToj KoMnaHuju. He
HCKJbyuHje ce MOI'yhHOCT Zia yroBOpHe cTpaHe AePUHUIY joll HEKH, 3aKOHOM
103BOJbeHY, ycJ0B. Mako ce oBa usMeHa 3I1/l-a caryieaBa y uJby fojesie yaesia
y APYLITBY 3allOCJ€HUMa, A0TaJa HeBJaCHUIMMa KaluTaJa, UICTOBPEMEHO
ce He UCKJbyUyje MOTyNHOCT Jla Ha 0Baj HAaYMH Beh nocTojehu 4iaH ApymTea
nonatHo yBeha cBoj yaeo y kanuTaay 100-a.

MoryhHocT cTunawa yaena y 100-y Ha HOBH, Sui generis, Ha4WH je omoryheHa
JeduHucameM ABa HoBa nojMa y 3I1/]: 1) pesepBucaHor conctBeHor yjesa (PCY)
Y 2) GUHAHCHUjCKOT MHCTPYMEHTA — MPABO Ha cTUlamke yaenaa (PUIICY). Osa
HOBHHa je pe3epBHcaHa UCK/byunBo 3a JI00, a He ¥ 3a aKIIUOHAPCKO APYLITBO.?

3.1. Pe3epsucaHu concmeaeHu ydeo (PCY)

PesepBucanum conctBeHuM yaesaoMm /100-a cMaTpa ce yeo KOju ApYUITBO
becTepeTHO cTUYe o nocrtojeher 4yjaHa ApyuUITBA y IU/bYy H3JaBamka
$UHAHCUjCKOT UHCTPYMEHTA — IpaBo Ha CTUIlakbe yAesa U3 UCTor. [pylTBo
OBAaKO CTEYeHUM y/IeJIOM He MOXKe pacroJjaraTy Ha Ipyrd HA4WH, HUTH I'a MOXe

8 3axoH o npuspegHum apymrsuma (,Cia. rnacuuk PCY 6p. 36/2011,99/2011, 83/2014 -
Ap. 3aKkoH, 5/2015,44/2018,95/2018,91/2019 u 109/2021) 4. 159a - 159x.

9 VY akiuMoHapcKoM JpyuTBy je Beh nmoctojasa MoryhHoOCT Ja ApYyIITBO NOJAENH aKLHje
3anocJieHuMa, I0Be3aHOM JpYIITBY UJIH fia Harpaju 4jaHoBe oA60pa AUPEKTOpPa, 0HOCHO
M3BPIIHOT U Ha/I30PHOT 0/160pa, aKO je yIpaBJbake JpyLITBOM ABOJOMHO, a1 HajBUIIE 10
5% 6110 KOje KJIace aKIija y TOKY IOCJI0OBHe TOJUHe, 10/} yCJIOBOM Jia je TakBa MoryhHocT
npeaBubena cratyToM (41.282,c. 4, T. 2 311 []). o 2019.roauHe je A/] 3a 0By HAMeHY MOTJIO
Jla U3/1BOjU MaKcuMaJsHO 3% ak1iuja, a;iu je uamenoM 3I1/[-a Taj npar nogurHyT Ha 5%.
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3aJI0KUTHU Kao cpeicTBO 06e36eherma y HeKoM npaBHOM nocay.'’ 3a pasuky
OJ1 COIICTBEHOT y/ea, jeaHousano JOO Moxke UMaTH pe3epBUCAHU CONICTBEHHU
yneo.'! HaKoH cipoBe/IeHOT MOCTY KA CTULaba y/ieJ1a, APYIITO BUIIE He MOXKe
OCTaTH jeJHOUJIAHO, Tj. IpeTBapa ce y BUIIEYJaHO. Y 0JHOCY Ha CONCTBEHU
yZeo, IUCTUHKIM]a ce orsiefa My MoryhctBy /l00-a fa MMa BUllle pe3epBUCaHUX
concTBeHux yaesa.'? llorpe6a /100-a 3a npeTX0/JHO HaBeJJeHUM MPOU3Ja3U
13 3aKOHCKOT orpaHuYema Jia cBe emucuje ®PUICY us jegHor pesepBucaHoOT
COICTBEHOT y/ieJla UMajy UCTH AaH aocneha ¥ UCTH pok 3a nmiahamwe nexe.’®
[Iputowm, y 3I1/-y je HaBeJeHO Aa mpoleHaT ydyelmha CBUX pe3epBHCAHUX
COTICTBEHUX yZiesia y OCHOBHOM KallKUTaJy JPYLITBA HEe MOXe OUTU Behu of
40%." OBO orpaHuyeme ykasyje za he BJacHU4Ka paBa 3an0CJAeHUX HAKOH
CIPOBeJIeHOT MOCTyNKa cTulama yaesa /100-a, nytem gatux PCY, cBakako 6uTu
MamHHCKa IPUJIMKOM OJJIyYMBaka U [ja yIpaB/bauKa IpaBa paHUjUX YJlaHOBA
Hehe 6uTH yrpoxeHa. To nogpa3yMeBa Jja he 3anoc/ieHd Kao HOBU CyBJIACHUIU
J00-a YMHUTH MabUHY ¥ OZHOCY Ha J0TaAa noctojehe 4iaHoBe ApyuITBa.!®

JpyLITBO MOKe /la CTeKHE pe3epBUCaHU CONICTBEHU Yie0 caMo 0 yAeJia 4Ja-
HOBA YMjU Cy yJI03U y lesocTu yniaaheHu/yHetu. OBako CTeYeHH y/ie0 ce He
ypauyHaBa y KBOPYM Ha CeIHUIIM CKYNIITHHE, a APYIITBY Kao UMaoLy He jaje
mpaBo IJlaca, HUTYU paBo Ha y4uelthe y 106UTH. [lofaTHO OorpaHUYelbe Ha CTpa-
HU /J]00-a, a uCTOBpEMEHO Yy 3alITUTY OHUX KOjU HUCY IJ1acaJju 3a cTulamwe PCY,
orJie/ia ce y YUbeHHUIIH 1A Ce OH MOXKe GOpMUPATH caMo 0/ y/ieJla OHUX YJIaHOBA
KOjU Cy Ha CKYNIUTHUHY IJIacaJu 3a yCBajame oBe o yKe.'* OBUM pelllermheM

10 3M[ 4.n. 1594, cT. 1-2.

11 30/ un.159a,ct. 3. ynop. 311 4. 157, cT. 7 Buiue o conctBeHoM yaeny y 100 Bua. CTeBaH
llloropos, ,[IpaBHU cTaTyc CONCTBEHOT yAe/a APYIITBA C OTPaHUYEHOM 0JiroBopHoIhy”,
36opHuk padosa IIpasHoz pakyamemay Hosom Cady, 3/2010, 27-36.

12 3I/J 9a. 159a, cT. 4. 3aKOH He HAaBOJU eKCIIMIUMTHO Aa ju JJ00 Moxke 1a ©Ma BUllle
CONCTBeHUX y/esa. U3 3aKOHCKOTr NpUHILIMIA ,je/laH y/eo je/laH 4/laH" Kao yHUBep3aJIHoT, 6e3
063Mpa Ko je BJIACHUK y/iesla MU KaKBa [IpaBa [10 lbeMy MOKe BPLIUTH, IPOUCTHYE 3aK/byYaK
Jla ¥ IPYIITBO MOXK€e UMaTH CaMo je/jJaH CONICTBEHU y/1e0, 0JHOCHO Ka/la CTeKHE BULIE BbUX,
Jla ce CBU CIajajy y je/laH jeAUHCTBeHU concTBeHH yzeo (Lloropos, 2010: 29).

13 3II/ 4. 159r, cT. 4.

14 30 un. 1593, cT. 4-5.

15 XunmoTeTHYKH IJie[JaHO, YKOJHUKO OU 3amocjeHu u3 jegHor PCY cTeKJIM MaKCUMaJTHUX
40% kanuTaJsa /100-a, a HAKOH Tora AoAaTHUX HIp. 15% kanurtasa u3 Hosor PCY koje
dopmupa apymTBO, Tagza 64U Beh MorJio 1a ce roBopHu 0 3amMocJeHMMa Kao UMaolumMa
BehuHckor yaenay kanutaay J00-a.

16 3I1/159a,cT.6-8yBesucau. 211, cT. 2, T.6 OCHUBAYKUM aKTOM MOXKe Ce IPeBUAETU
v Apyra BehuHa 3a JoHOLIeWk€ 0/|/1yKa 0 cTuliawy PCY, anu He Mawa oJf o6uuHe BehuHe o

YKyIHOT 6poja riacoBa ysnaHoBa [J00-a koju uMajy npaBo rsaca o ogpeheHoM NUTamwy -
. 211, cT. 3.
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Ce MpaBUYHO LITUTe HecaraacHU 4aaHoBU /100-a 3a ctunamwe PCY TumMe mrto
HBbUXOBHU YIeJIU 0CTajy HEeNOBPeJUBU MPUJIHMKOM CIIpOoBohera 0BOT MOCTY KA.

[To cBeMy cynehu, oBako AedpuHUCAHU pe3epPBUCAHU COIICTBEHHU Y/I€0 NMpea-
cTaBJ/ba nocebHY BpcTy concTBeHor yzaea [J00-a Kojyu nMa CBOj ULeHTUTETCKHU
kapakTep. UckbyuuBocT ctunamwa PCY pagu fogese uHAHCHjCKOT UHCTPY-
MeHTa - IPaBo Ha CTULlak€e Y/eJ1a, yKa3yje Ha HeJJBOCMHUCJIEH MOTUB NOCTojehux
ysiaHoBa /100-a Koju cy noZp>Kajiu OBy OAJIYKY, ia U3IBOjeHU YA e0 APYLITBA
Jlofiesie [oTa/la HEBJIACHUKY KallMTaJsla UJIU NaK ocTtojeheM 4saHy ApyIlITBa.
HoBu BsiacHuK yaenay JJ00-y he Hajuenthe 6UTH 3aM0C/eHH, IPU YEMY JPYLITBO
CIPOBOJIU Ha JleJly OACTHULIAjHy Mepy KaKko 61 HajIpoAYKTUBHUje Yy pajy Ha-
rpaZiujio, ajy U UCTOBPEMEHO 3a/1PKaJjio y IPYIUTBY Y HApeJJHOM [IEPUOAY.

3.2. DuHAHCUjCKU UHCMpPYMeHm - npaso Ha cmuyatse yoeaa (PHIICY)

@PUHaHCHjCKU UHCTPYMEHT - IPaBO Ha CTULame yjesa, ca CTaTycoOM Helpe-
HOCUBOCTH, uzjaje 00, a Ha OCHOBY KOra HeroB UMaJlal, 0CTBapyje npaso Ja
CTeKHe yjeo y ApywTBy.”” CTUname yiesna noMohy oBor GUHaHCHjCKOT HHCTPY-
MeHTa je yCJI0B/bEHO POTEKOM oZipeheHor neproja fo faHa focneha, u ucn.ja-
TOM o/ipeheHe 1ieHe Koja je yroBopoM perysiucada usmehy /|00-a v 3anocsieHor.'
[locTojehyr ysaHOBU ApywITBa Hehe UMaTH MOTYhHOCT Jja MCKOpUCTe NMpPaBo
npeve KyIOBHHE y/ies1a KOjU ce CTHYe Ha oBaj HauuH.” [lonyT pesepBrcaHor
COIICTBEHOT y/eJa, U PUHAHCUjCKU MHCTPYMEHT — IPaBO Ha CTUILlambe yJiela ce
He MO>Ke 3a/10°kMTH. OJHOC 3alI0CJIEHOT U IpyLITBA y noryieAy cTulamwa PUIICY
npeJcTaB/ba JUYHY 061Mranujy (intuitu personae ofHoC), U3 yera NpousJasu
Jla OH He MO>Ke OMTH IpeHeT APYTOM JIUILY OJ CTpaHe UMaolia, HUTH MOXe OUTH
npejMeT HacJehuBama.

OBako JleprHHUCAaH GUHAHCUjCKH MHCTPYMEHT YKa3yje Ha UCKJbYYHUBOCT Yy 10-
refy werose ynotrpebe. C 063MpoM Ja rjlacu Ha UMe CBOT UMaolja, HepeHo-
CUB je U HeHaCJIe[JMB, HUTH ra UMaJiall MO>Ke 3aJI0XKUTH, a He IPeJICTaB/ba HU
xXapTHjy o BpeaHocTH (JoBaHoBuh, PagoBuh, PagoBuh, 2020: 386). [locTynak
Y JOKyMeHTallija noTpebHa 3a CIpoBoheme ynuca U UCIHMCA HOBOYCBOjeHOT
$UHAHCHUjCKOT MHCTPYyMeHTa o6aBJba ce Npu LleHTpasiHOM peructpy, Aemno u

17 30N 4na. 1598, cT. 1.

18 Umajyhu y Buay aa je gopena ®PUIICY, a Tume u MmoryhHocT cTuname ygenay J00-y,
MOJCTHIIAjHA Mepa APYLITBA KojoM ce Harpabhyjy nojejuHnu (3anocjaeHu), onpaBaaHo ce
NpeTnocTaBsba Jja he kerosa 1jeHa GUTH HUKA o TpkuInHe. Kako 311/] He HaBo iU MepuJIo
3aoapehuBame nene PUIICY, 1pynITBO U 3aM0CJAEHH MOTY JIOTOBOPUTH J1a OHA CHMOOJIUYHO
usHocu 1 guHap.

19 OBoorpaHuueme npousaasu u3uia. 1594, ct. 10 31/, ay Be3u je ca . 1598, €T. 4 Kojum
ce npoksaamyje fja ce uspaBamwe GUIICY Hehe cMaTpaTH jaBHOM NOHY/I0M y CMUCJY 3aKOHA
o TpxkulTy Kanutasa (,Ciu. rmacauk PCY, 6p. 129/2021).
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KJIMPUHT XapTHja o BpeJHOCTHU (y HacTaBKY - LleHTpasiHu peructap). Y Be3u
ca 0BUM QUHAHCUjCKUM HUHCTpyMeHTOM, ocuM 3I1/[-a, npuMemyje ce U 3aKoH
0 TPXKHUIUTY KanuTaJja u Apyru akTu LedTpasnor peructpa. PUIICY ce usgaje
y eJIEKTPOHCKOj, IeMaTepUujaan30BaHoj GOpMH.

3.3. locmynak cmuyarea yde1a y opyumay
Kao nodcmuyajHa Mepa 3anocjaeHuma

Jla 6u 3amocJsieHH, Kora ApyIITBO HaMepaBa /la MO3UTHBHO AUCKPUMUHHUIIE Y
0JIHOCY Ha ocTaJie, cTekao yaeo y JJ00-y no nopJiamheHUM yCJI0BUMA, HEOTIXOJHO
je na ce cipoBejie oaroBapajyhu nocrymnak. Pase gator noctynka cy caezehe:
1) popmMupame pe3epBUCAHOT CONICTBEHOT y/iesa; 2) peructpaiuja u Joesna
¢$UHAHCHjCKOT MTHCTPYMEHTA — IPaBo Ha CTULAbE YeJa 3all0CJAeHOM, CTI0JbHOM
capa/iHUKy UJM noctojehem ynany apyutsa u 3) ctuname yaenay 100-y of
CTpaHe UMaola GUHAHCHjCKOT MHCTPYMEHTA — IPaBO Ha CTUIIAbE yAeJa.

Y npBoj ¢pa3u CKyniuTHHA APYLITBA JJOHOCH OJJIYKY O CTULlalby pe3epBUCAHOT
COTICTBEHOT y/ieJia 0[] MOCTojehuX YIaHOBA APYLITBA KOjU Cy 3a by I[VIacaJiu.
IbyxoBU yze/11 ce cMawyjy NpONOPLHOHAJIHO Y OJHOCY Ha BUCHHY NIPOLIEHTa
Koju o6yxBaTa PCY. Yko/MKoO ce, U3 pUIoKeHe CKYMIITUHCKE OJI/IYKe, HE MOXe
YTBPAUTH U3PUUYUTA CalJIACHOCT 4JIaHA KOMe ce yMamwyje yZeo y ApyLITBY 3a-
pajg dopmupama PCY, moTpe6HO je /1a ce OH TUM TOBOI0M M3jacHU. PopMupaHu
PCY ce peructpyje npu ATeHILIMjU 3a IPUBPEIHE PETUCTPE, CarJacHo 3aKOHY O
HNOCTYIKY PerucTpaluje npy oBoj areHuju.?

HakoH cipoBe/ieHe perucTpalyje pe3epBUCAHOr CONCTBEHOT yAeJsa npu AllP-y,
CTEeKJIM Cy Ce YCJIOBY 3a IIpeJia3ak y Apyry ¢asy noctynkay kojoj ce us PCY emu-
Tyje GYHAHCUjCKM UHCTPYMEHT - IPaBO Ha CTULambe yaesa. OIyKy 0 eMUCH]U
JIOHOCH CKYMNIUTHHA JPYUITBA, OCUM aKO OCHUBAYKUM aKTOM HUje pyraduje
oapeheHo.?! JeqHa eMucHja MoxKe Jla CaJipKU BUIle PUHAHCUJCKUX UHCTPY-

20 Yu.35wu 36 3akoHa 0 MOCTYNKY perucTpanuje y areHuju 3a npuBpejHe peructpe (,CiL.
rinacHuk PCY 6p.99/2011, 83/2014,31/2019 u 105/2021).

21 301 4a. 159r, cT. 1. Y cTaBy 2. UCTOT 4YJlaHA HAaBOJHM Ce Jia OJJIyKa Mopa Jia CaJpXKu:
1) 6poj GUIICY koju ce usaajy; 2) PCY us kora ce ®UIICY uzpaje; 3) nogaTke U3 yaaHa 9a
30/ o nunuma koja ctuay PUIICY (3a fomahe pu3UYKO JULle - TUYHO UMe U je JUHCTBEHU
MaTH4HM 6poj rpabhaHa; 3a cTpaHLa - IMYHO UMe, 6poj acolla U Ap>KaBa u3/JjaBama, 0JHOCHO
JINYHU 6poj 3a CTPaHLa, 0HOCHO 6POj IMYHe KapTe CTPaHLa ¥ 3eMJba U3/laBakba; 3a loMahe
IpaBHO JIMIle — IOCJOBHO MMe, afipeca CeJUIITa U MaTU4YHU 6p0j; 3a CTpaHO NPaBHO JIUIle
- [IOCJIOBHO UMe, ajipeca CeiullITa, 6poj M0/ KOjUM Ce TO MPaBHO JIKIle BOAU Y MATUYHOM
perucTpy 4 Jip»aBa y Kojoj je To Jiulie peruCTPOBaHO), Kao U MoJaTak 0 a/jpecy bHUXOBOT
npe6uBaIUILITa; 4) npolueHaT yaea koju umaJsan GPUIICY uMa npaBo ja cTeKHe ¥ 0AHOCY
Ha PCY; 5) nena kojy umasan ®UICY niaha ApymTBy 3a cTUllake yAe ia U pok 3a ahawe
IleHe KOju He MOoe 6UTH Kpahu of 15 faHa HUTH Ayxu of 30 faHa of AaHa fgocneha; 6)
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MeHaTa, IpU 4YeMy JpyLITBO MOe Jia CIIpoBeJie BUIle Pa3JIMYUTHUX eMUCH]ja
Y3 jeJHOT pe3epBUCAaHOr CONICTBEHOT yea. Y ToM cayuajy, cee PUIICY jegne
eMucHje oAJIMKoBahe HCTOBETHOCT y NOrJiely MpaBa U o6aBe3a Koje he mpou-
3ahu u3 BUX.?? YKOJIMKO NaK JPYIITBO CIPOBE/E BUILIE PA3JUUUTHUX EMHUCH]A
u3jensor PCY, cBe he uMaTu uctu fjaH gocrneha v ucTy pok 3a nuiahame nene.?
OBo orpaHUYere NpoU3J1a3u U3 YN bEeHHUIIE [ja Ce UCTOBPEMEHO PETUCTPY]Y CBU
MMaoLM IpaBa Ha CTULakbe Y/ eJ/1a KOjU Cy YIIJIaTU/IA OTKYIIHY LileHy, CarJlacCHO
CaAp>KHMHU IpaBa Koja je HaBeJleHa HAa lbUXOBOM QUHAHCHjCKOM HHCTYMEHTY.
Y Be3U € TUM, YKOJIMKO 61 Ce CYKI[eCUBHO YIIUCUBAJIM UMAOL 1 OBUX IIpaBa Kao
YJIaHOBU APYIITBA, CTULIAJU OU PA3JUYUTH VA0 Y APYIITBY, 6€3 063Upa LITO
Cy UMaJiM NoAjeJJHaKa IpaBa Ha CTULalbe UCTOr pe3epBUCAaHOr CONCTBEHOT
yaesaa.?* [pyrum peuuma, uMaJiali ocnesior QUHaHCHjCKOT HHCTPYMeHTa KOju
je IpBU perucTpoBaH Kao 4JaH ApyLITBa CTeKao 61 Behu nponeHaT y/esa of,
MMaolla Koju 61 ce KaCHUje perucTPOBao0 Kao YJaH APYLUITBA, C 063UpOoM a 61
Ce pe3epBHCAaHU CONCTBEHU yJle0 CMambUO 3a IPOLeHaT yea UMaola 4uje je
NpaBo NMPBO peasin30BaHO0.?® 3 oBaKBe KOHCTATAl[Mje MPOU3Ja3u U 3aKOHOM
ponyuteHa moryhuoct /100-a na uma Buie PCY-a, yko/iMKo nyiaHupa Behu
6poj ®UIICY emucuja koje he UMaTH pa3JIUYUT JaTyM Jocneha uiu nak caap-

natym emucuje GUIICY; 7) nan pocneha OUIICY; 8) yciose noj kojuma ce PUIICY moxe
HNOHMIITHUTH Npe JaHa fgocneha.

22 OMUIICY jenne emucHje fajy ucTa npasa u3 4. 159r, cT. 2, T. 4-8. BusieTu npeTxoqHy
dycHoTYy.

23 3 4a.159r, cT. 4-5. IpyuITBO je Ay>KHO Aa OJIYKY 0 EMUCH]jH 0CTABH LleHTpasiHOM
pPEerucTpy y poKy oJ IeT pajHUX ZaHa O/ laHa JIOHOIIeHka, Paiu YIKca U perucTpanuje
OUIICY Ha 3aKOHUTE UMaoIle.

24 YnytctBo AllP-a - [IpomeHe y 8e3u ca peaausayujom npaga Ha cmuyaree ydeaa (https://
www.apr.gov.rs/regist-ri/privredna-drustva/uputstva/promene-.2031.html#22, centemb6ap
2023).

25 Ilpumepa paay, JpywTBo je 1. 8. 2022. roa. us PCY, koju npeactrassba 10% ocHOBHOT
kKanuTasa, usgasjo net GPUIICY koju he cBakoM MMaolLy y TpeHYTKOM J0cnenocTy, 1. 6.
2023., patu npaBo Ha 1/5 PCY (2% ynenay fipymTBy). MehyTUM, yKOIUKO je JHOM UMAOLLy
oBaj puHAHCHUjCKU UHCTPYyMeHT gocne 1. 3.2023.rof., a octasojyeTBopuniu 1. 6.2023.rof.,
OHJa 64 caMo OH cTekao 2% yJies1a y OCHOBHOM KalUTaJy ApyluTBa. [IoToM 6u ycieauio
cMameme PCY ca 10% Ha 8%, o4HOCHO 3a U3HOC yJeJ/1a KOjU je CTe4yeH pealu30BalbeM
npsor ®UIICY. Ilo focnehy 1. 6. 2023. rof. U McnjaTe LeHe, 0CTaja YeTBOPUILA OU CTEKJIA
no 1/5 ymamweHnor PCY, ogqHocHo 1.6% ynenay apymTBy (8% :5=1.6),a 1.6% PCY 6u ocTao
HepacnopebheH (8% - 4x1.6 = 1.6%). HaBefgeHu npumep objalimaBa Koje 61 nocaegule
ycJeAusie yKOJUKO G ce 03BOJIMJIO 1a BUIlle pUHAHCHU]CKUX HHCTPyMeHaTa jeAHor PCY uma
pasauuut fatyMm gocneha. Umajyhu y Buay aa cse emucuje ®UICY usjegHor pesepBucaHor
COINCTBEHOT y/eJa UMajy UCTH AiaH Jocneha, 0Baj XUNOTETUYKU IPpUMep Cce He MOoKe Hahu
y IpaKcH, c 063MPOM Ha TO Jla 3aKOHOM HHUje JJ03BOJbEH.
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JKaTH [IPpAaBO Ha CTULlakb€ yaesia ,apyra'mje BPpEAHOCTHU y KAlIUTAJy U3JaBaola
26
HCTHX.

Jla 6u ApyIITBO HEKOME JA0AeJTUI0 PUHAHCUjCKU UHCTPYMEHT — IPABO Ha CTH-
Lamwe yJesa, IoTpebHo je ja ce TO JIMIe ycarjJacu ca heroBUM AaHoM jocneha,
LleHOM OTKYyIla yZeJia KOju U3 bera Npou3Jiasy, Kao 1 ca ycJ0BUMa o/, KojuMa
ce OH MO>Ke IOHUIITUTHU Npe faHa gocnesocTH. Y 3I1/I-y ce He HAaBO U KOju Cy TO
YCJIOBY, aJI Ce U3 Zlocalalllbe MpaKce, IZie ce Kao uMaJial 0BoT GpUHAHCHjCKOT
WHCTPYMEeHTa I0jaBJbyje 3al0C/eHH, Hajuelllhe 3axTeBaJia lberoBa JiojaJHOCT
npeMa ApyutBy. HaBeseHu ycsioB nogpa3syMeBa Ja 3all0CJeHU 0 JaHa [0-
crieha ®UIICY, ofHOCHO /10 TPEHYTKA HETOBOT CTUIAKA Y/eJ1a Y PYIITBY He
HanycTu ucto. [[puinkoM nojHouewa 3axTeBa LleHTpaJiHOM peructTpy pagu
ynuca GUHAHCHUjCKOT MHCTPYMEHTA, PYLITBO MOe Jla ce 06paTH HENocpeHO
WJIY ITOCpeJICTBOM oBJalnheHux 4yiaHoBa. Ha oBaj HauuH ce omoryhyje yureaa
TPOILKOBA y [OIJIely aHra)KoBaka oBJaliheHux inna (6pokepa) 3a npey3u-
Maibe MOCPeAHUYKHUX pabu pu LleHTpasHOM peructpy.?’

HactynaweM nocJie/ilber faHa Koju je npeABUDeH pOKOM J10CNeoCTU GUHAH-
CUjCKOT MHCTPYyMEHTa - IPaBo Ha CTULAbe Y/ies1a, OTIIoOUHbe ocaeha pasa
noctynka. 31/l He npeaBubha Hajkpahu U HajAy XU poK AocnesaocTH, Beh ce To
npenyuTa AMUCIO3MUIMjU YTOBOPHUX CTpaHa (M34aBaoly U uMaoly oBor ¢u-
HaHCHjCKOT MHCTpyMeHTa). O TOr TpeHy TKa OTHOYMH-E POK Yy KOMe je UMaJiall
QUIICY ay»kaH Jja MJaTH LIEHY APYLUITBY KoOja je Ha3HauYeHa y OJJIyLH O Hero-
BOM H3/laBamy. 3a pa3JIMKy O/l pOKa J0CNeJOCTH, pOK Nahamwa je 3aKOHOM
orpaHuyen, of 15 1o 30 faHa HAKOH J0OCNEJIOCTH, TAKO [Jla je Ha U3JaBaoly U
MMaolly HOBOYCBOjeHOT pUHAHCHUjCKOT MHCTPYMEHTA Jja Yy OAJY LU AePUHHUILY
TayaH pok. Jlune koje je y lleHTpa/IHOM perucTpy ynucaHo Kao 3aKOHUTH UMa-
Jlall, HAKOH MUCIlJIaTe LieHe JpYIITBY, nocTaje 4iaH /l00-a OTKyNUBILH y/i€0 Y
KallMTaJy cpa3MepaH pe3epBUCAHOM CONCTBEHOM Y/eJly KOjU je Ha Hher0BOM
QUIICY ynucaH. TUM Y4MHOM PUHAHCUjCKHM UHCTPYMEHT MpecTaje Ja BaxHy, a
LleHTpaJsIHK pervucrap ra UCIUCYje U Yy BE3U C TUM JPYIITBY U3/aje NOBpAY.?®
HcToBpeMeHO ca ynuCOM CTULaa yJeJsa y APYIITBY AO0TaAallber MMaona
@UIICY, Bp1M ce U perucTpalyja CMakbeha pe3epBUCAHOT CONICTBEHOT yAea
y AIlP-y, y uCTOM OHOM NPOLIEHTY KOjUM je CTe4YeH y/ie0 y APYIUTBY IPpOU3aliao
13 GMHAHCUjCKOT HHCTPYMEHTA.

26 Yxosuko JJOO uma uctoBpemeHo Bulie PCY tbbUX0B 36MPHU y/1€0 y OCHOBHOM KallUTaJy
ApyurTBa He cMe 6uTH Behu o 40%.

27 Buj. mucTy 6poKepCcKo-AUJepCKUX ApyLITaBa perucTpoBaHuX npu lleHTpasHom
peructpy http://www.crhov.rs/?Opcija=4.

28 3159 cT. 6.
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OUIICY Moxke npecTaTU NOHUIITEHEM, IPU YEMY HbeTOB UMaJial] He OU CTeKao
yAEe0 y APYIITBY, YKOIUKO: 1) uMasian, PUHAHCHjCKO HHCTPYMEHTA He U3BPIIU
CBOjy o6aBe3y nJahatma LieHe y npeJiBUhEeHOM POKY UJIH 2) Nipe AaHa gocneha
HACTYIH HEKU O[] PaCKUJHUX yCJ0BA KOjU cy JepUHUCATE YTOBOPHE CTpaHe
O/IJTYKOM 0 eMUCHjH AaTor GUHAHCHjCKOT MHCTPYMEHTA. Y JaTUM CUTYyal1jaMa,
v37aBaJial JJoHOCHU o011y Ky KojoM ce Taj DUTICY nonumtasa. [[pymITBo nojHOCH
3aXTeB 32 BberoB UCIIUC U ,0CTaBJ/ba lleHTpasHOM perucTpy o4J1yKy 0 beroBoM
NOHUILITEHY, Kao U N0AaTKe 0 UMaoly GUHAHCHjCKOT HHCTPYMEHTA. YKOJIUKO
Cy aK UCIyHheHU YCJI0BU 3a NOHUIITewe cBUX eMucuja PUIICY us pesepsuca-
HOT CONICTBEHOT yJeJia, u3ZaBaJal LleHTpasHOM perucTpy f0CTaB/ba 3aXTEB
3a UCIUC U OJJIYKY O FbUXOBOM NMOHUIITEWY NIpe poka Agocneha, a LleHTpaaHu
perucTtap BpLIU UCITHC CBUX eMucHja U3 aator PCY.

4. 3ak/by4ak

Jenan of rmaBHUX Mpo6JeMa NPHU MOCA0Bakby KOMIAHHja ¥ JaHALIbE BpeMe
npeJcTaB/ba /bYJCKU pecypc. Kako npodecruoHasHo HanpeAayjy y noriaeay
COTIICTBEHOT KOTHpama Ha TPXKUILTY pajia, a y TeXbH OCTBapuBama Behux
NpUX0/a, 3all0CJIeHN HEPETKO Memajy KOMIIaHUje Y KojuMa Mocayjy. ¥ Luby
OCTBapHBaba yCIelIHH]jeT M0CJ0BHOT Pe3yJITaTa, KOMIIaHUje Texe Ja 3aJpKe
Haj6oJbe 3amnocjieHe pa3HUM MOACTHILIAjUMa y BUAY 60J/bUX ycJOBa paja,
$1eKCUOUITHOCTH OpraHHU30Bakha MOCJTOBHUX aKTUBHOCTH, 60HYCaA U CJI. Y
Be3M C TUM, UHOBATUBHO peliemwe 3[1/] ce orsiea y fofeu yiesia 3a0CJIeHOM
y APYLITBY 3a Koje paau. Ha TakaB MeTOJ KOPIIOPAaTUBHOT ylIpaBJ/baka Cce
y Peny6sunu Cp6uju rjiejja CKENTUYHO, C 063UPOM Ha mnocJiefuile ydeirha
3anocJIeHUX Y BJaCHUYKUM CTPYKTypaMa JpyITBa Y MO/IesIy CAMOYIIPaBJ/batha.
Caaukby Mo/Jies1 BJIACHULITBA 3aM10C/JAeHHUX Y KOMIIAHKjU TIOYKMBa HA OCHOBaMa
KalMTaJUCTHUUYKOT ypehewma U y 3HATHOj MepH Cce Pa3JIMKyje of, OHOT KOju je
O/IJINKOBAO PUBPEY COLMjaIn3Ma.

[locTynak cTunamayAenay JpyLuTBY o/ CTpaHe 3all0C/AeHUX y NpaBy Peny6.11Ke
Cp6uje je cBojeBpcHU 061K ECOIl nitaHa. [lepuHucameM Ba HOBAa UHCTUTY Ta
y 3I1/l-y, pe3epBUcaHOr CONCTBEHOT yjesa U GUHAHCUjCKOT HHCTPYMEHTA —
IIpaBoO Ha CTHLlake y/eJ1a, IpeJcTaB/ba UJeHTUTETCKU KapaKTep 0BOT Mo/JieJIa
y oAHOCy Ha noctojehe y ynopesHoM npaBy. OCHOBHa KapaKTepUCTHKa OBe
nozcTunajHe Mepe y npaBy PC orzniesia ce y \eHOj IPUMEHH CaMoO y APy LITBUMa
ca orpaHuM4YeHOM oAroBopHourhy. OnpaB/jame 3a OBAaKBO OTpaHUYEHe MOXe
ce npoHahM y YMlbeHUILY Ja je HajpehH 6pOj MaJIUX U CpeilbUX KOMIIaHUja
peructpoBaHy ¢opmu JJOO-au jaje KoA bUX Haj3aCTYI/beHUjU TPO6IeM OIMBa
3anocJseHuX. [I[ppuMeHOM OBOT IOCTYINIKa KOMIIaHUje 64 oMoryhuJie noje JUHUM
3anocJieHuMa /ia, TpoTeKOoM ofipeheHOr BpeMeHa U 10 IPUBUJIETOBAHOj LIeHH,
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CTEeKHY y/ieo Yy APYLITBY MO/ YCJIOBOM Jia Y JaTOM [IepHUOLY KOMIIaHU]y He
HamnycTe. 3a pa3auky oj amepudkor ECOIl niaHa Koju cBUM 3amoc/jeHuMa
JoJebyjy aknuje aApyumrtsa, npaBo PC mpenywmrta ckynmwtuaua JJ0O0-a ga
JUCKPELMOHO 0JJIY4U Kora he cBe NpUBUJIEroBaTHU Ha 0Baj HayuH. CaryiacHo
TOMe, CKYIIITHHA, OJJHOCHO 4JaHOBH JipyliTa he HarpahuBaTu Haj3acayKHUje
3a IOCTUTHYTE MOCJ0BHE pe3dyaTaTe. TUM NOTe30M 61U UX MOTUBHCAJIA Aa Y
Hape/JJHOM IepUOo/y OCTaHy Y KOMIIaHUjU U 6yy NPOJYKTUBHU]U, KaKO OU U
caMa KOMIIaHHja ocTBapuJa 60Jbe MOCJOBHE pe3yJiTaTe.
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THE RIGHT OF AN EMPLOYEE TO ACQUIRE SHARES
IN A LIMITED LIABILITY COMPANY

Summary

In order to achieve good business results, a company has a number of incentive
measures at its disposal to motivate employees to be more productive and efficient
in performing their activities. In comparative practice, one of the most successful
corporate management measures is the plan for allocating shares to company em-
ployees. By introducing amendments to the Business Companies Act, this plan has
become an integral part of the legislation of the Republic of Serbia. This innovation
in corporate management applies exclusively to limited liability companies. For the
purpose of implementing this incentive measure, two new terms were defined: the
reserved own share (ROS) and the right to acquire shares as a financial instrument.
In this paper, the author analyzes the Employee Stock Ownership Plan (ESOP),
examines the diverse applications of the ESOP in comparative law, considers the
reasons for its adoption and the adoption procedure itself, and outlines the benefits
of its implementation in the national law.

Keywords: limited liability companies (LLC), employees, company owners, ESOP,
reserved own share (ROS), financial instrument - right to acquire shares.
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1.YBog

[IpBocTeneHa npecyza 3acCHMBA Ce Ha 3aKOHUTOM M Ba/baHOM YMEbEHUYHOM
CTamy, aJIM U Ha 3aKOHUTOj CYIICYyMILIUjU YUHEHUYHE KOHCTPYKIAje KPpUBUYHOT
norabaja nox oarosapajyhe ogpenbe KprBruHor 3akoHuKa. [IperncnutrBame
YMbeHUYHE U IPaBHe YTeMeJbeHOCTU IPBOCTEIEeHe TPecy/ie MaTepujajinsyje ce
Yy MEPUTOPHOj OJJIYLIU CaZlp>KaHOj y IPaBHOCHAXXHOj NpecyAu. [IpaBHOCHaKHa
npecy/anpy:xa nyH JeTMTUMUTET CBUM OZlJIyKaMa 0 Ka3HEHONIPaBHOM 3aXTEBY
Ap>KaBe 3a Ka)KibaBalhe OKPUBJ/bEHOT. JeJUHU NPaBHU Ny T 3a OCllOpaBame
JleraJiuTeTa Y JerMTUMUTETA IPAaBHOCHAXHe Mpecy/ie jecTe NOJLHOLIEHE
ozAroBapajyher BaHpeJHOT TpaBHOT JieKa.

CucTeM BaHpeJHUX IPAaBHUX JieKoBa oMoryhaBa Jia ce OTKJIOHE HeJjoCTaluy
YUEHWYHE U IIpaBHe KOHCTPYKIHje MPaBHOCHAXHe npecyze. YumbeHu4yHe
MabKaBOCTH IPABHOCHAXKHE MIPeCy/ie OTKJIakhajy ce Y IOHOB/bEHOM KPUBUYHOM
MOCTYIKY, MHULJUPAHOM 3aXTeBOM OBJiallheHUX cybjekaTa He3aJJ0BO/bHUX
€nuJIoroM yTBpheHe YHbeHUYHE 0CHOBUIIE TPaBHOCHAXKHe npecy/e. [loHoB/beHU
KPUBUYHHU NOCTyIMakK oMoryhaBa peBUvpame 0JJ1y4YHUX YHHbEHULA KOje Cy
OCHOBHUIA IOHETE TIpecy/ie.

[IpaBHU HeJOCTaL M IPABHOCHAXHE NTPeCy/ie OUUTY]y ce y MOTPEIIHOj IPUMeEHHU
o/pe/iabaMaTepyjaJIHOT U IPOLLECHOT IpaBa Ha Y TBpheHy YMbEHUYHY OCHOBHUILY
NpaBHOCHaXKHe mnpecyze. HeamekBaTHa mpuMeHa ojpena6ba Kpusuuynor
3aKOHMKA YUHU IPABHOCHAXKHY NIPpeCyAy HE3aKOHUTOM. McTOo Tako, morpeliHa
npuMeHa oZipefiaba o MOCTYIKY y KOMe je JoHeTa IpaBHOCHAXHA Ipecyza
HapylllaBa 3aKOHUTOCT JJOHeTe O/i/1yKe. Y TO3UTUBHOM npaBy Cp6uje HefocTalu
y IPUMEHHU NIPaBa U y IOCTYNKY JJOHOLIEHA IPABHOCHAXHE [TPecy/e OTKIambajy
ce o/lJlyKaMa JJOHETHM y MOCTYINKY IO 3aXTeBY 3a 3alITUTY 3aKOHUTOCTH. 3a
pasJuKy o Mo3UTUBHOT paBa Cpbuje, NojeAMHA 3aKOHOJAaBCTBA CY 3apaKaJia
BaHpeJHe NIpaBHe JIEKOBE KOjUMa eKCKJIY3UBHO ocyheHU (OKPUBJbEHU) MOXKE
no6ujaTy NpaBHe HeJOCTAaTKe NPaBHOCHAXKHE MPeECY/e.

CaMuM MOAHOLIEHeM BaHPEAHUX ITPABHUX JIEKOBA PeJIaTUBHU3Yje ce MpUMeHa
HaueJia npecyheHe cTBapu (res iudicata). Ctora, ogroBapajyha MmehyHapoaHo-
IpaBHa peryJjaTUBa, yCTaBU CABpEeMEeHH JIp>KaBa U IPOLleCHU 3aKOHU Npe/iBubhajy
M3y3eTHO JONYILITEHY MOryhHOCT CycHeHJOBamka NpaBHE CUTYPHOCTH
rpahbaHa Kpo3 MHHUIUjaTHUBY 3a ,[IOHOBHO OTBapame CJyyaja“ OKOHYaHOT
NpaBHOCHAXXHOM npecyioM. OBy MOTYhHOCT U3pUYUTO NPOIHUCYje YL 4, CT. 2
JonatHor [IpoTokoJsia y3 EBpONCcKy KOHBEHLIHjY 3a 3aLlITUTY JbYACKUX MpaBa
Y OCHOBHUX cJsio60/a.!

1 OBy KOHBEHLUjy U lbeHe J0JlaTHE NPOTOKoJIe paTudUKoBaJa je M HapoJHa CKynIITHUHA
Peny6.nke Cp6uje. O6jaBsbeHa je y Ca. eaacHuky PC — MehyHapodHu yz2oeopu, 6p. 12/2010 u
10/2015.
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OcuM noBpe/Jja MaTepHUjaTHOT ¥ IPOLECHOT TPaBa, MojeiMHA 3aKOHO/1aBCTBa,
yK/byuyjyhu u mo3uTuBHO npaBo CpOuje, MPONUCYjy 3aKOHOM NPU3HATH
yTHULAj 0J/IYKa YCTaBHOT cyZa ¥ EBporicKor cysa 3a Jby/icKa ITpaBa Ha 011y Ke
KPUBUYHUX Ccy/l0Ba. To ce CBaKako o/ipa’kaBa U Ha OCHOBE 3a MO/JHOLIEH€
OBOr IpaBHOT JieKa. OTKJIalkbamke NPaBHUX HeJOCTAaTaKa MPaBHOCHAXKHUX
npecy/ja npeapubha ce U y KoMIapaTUBHOM NpaBy. Pas/IMYUTUM BUJOBUMA
Kacall¥je, Hey TPaJIMIILYy Ce IOBpe/ie 3aK0HA U MOCTYIKA YTBpheHe Y MOCTYIKY
NpPEeUuCUTHBAaba 3aKOHUTOCTH NMPAaBHOCHAXXHUX NMpeCcy/a, aJli U NpaBHU
HeJocTaly yTBpheHu npecyzama EBponckor cyia 3a Jby/icKa mpasa.

2. OTK1ambame nmoBpeaa 3aKOHd M MOCTYIMKA

[IpaBHOCHaHa pecy/ia MoKe 6UTH 3aCHOBaHA Ha Ba/baHO yTBPhEHOM UM HbeHUY-
HOM CTakby, aJI1 Ha IOTPELIHOj NIPUMEHH NIpaBa Ha YUbeHUYHY OCHOBHUILY. OcuM
TOra, IPpUJIMKOM O/IJIy4YHBakba 110 3Ka/161 MOTy ce HOBPeAUTH opei6e poLecHOr
3akoHa. Ctora ce oArosapajyhuM BaHpeJHUM NPaBHUM JeKOBUMa Mokpehe
MexaHH3aM NpeUCcIUTHBaba IIpaBHe OCHOBHIlE NIPaBHOCHAXKHe npecyze. Y
KpUBHUYHONPOLleCHOM IpaBy Cp6uje, Kao LITO je UCTAKHYTO, 3aXTEB 32 3aIUTUTY
3aKOHUTOCTH je eKCKJIy3MBHU BaHpPeJHU IPaBHU JIEK YCMEPEeH Ha OTKJIambhakbe
NpaBHUX HeJl0CTaTaKa IpaBHOCHAXHe IIpecyze.

CaMa MoryhHOCT IpeuCIUTHBaba IpaBHE OCHOBULE IPAaBHOCHAXHE NIpecyie
OTBapa JuJjieMe y TEOPUjHU KPUBUYHOT NpoLlecHOT npaBa. HauMe, kako onpas-
JlaTy HapyllaBawa NpUHLUIA NpecyheHe cTBapHy, U TO Y cJAy4yajeBMMa Kaza
He N0oCToje BehH YUbeHUYHU HeJ0CTalU MpaBHOCHAXHe npecyze? Y3 To,
3a pasJIMKy OJi pa3/IMYMTUX BHUJ0BA peBU3Hje NpPaBHOCHAXKHe Ipecyje
(yx/pyuyjyhu v noHaB/bakhbe KPUBUYHOL IOCTYIKA), NPEUCHUTUBAKE TPABHUX
HeJloCcTaTaKa IPaBHOCHAXKHeE Npecy/ie ce He TeMeJbW Ha HEKUM HOBUM Jl0Ka3uMa
Y YMibeHUIaMa. Ped je HCK/bYYHBO O IPaBHOM MUIIJbEHY CTPAaHAKa [ja I0CTOjU
CyMHay BaJIMJAHOCT IpaBHe OCHOBHUILE IPABHOCHAXHe Npecy/ie. 3a pa3JIuKYy O
YUHbeHU1a KOje Cy peaJIHOCT, IpaBHa MUIllJ/beHa Cy ,IPOMEHJ/bUBA U ajleaTopHa".
Crora, npuJIMKOM Kpeupatha HOpMaTUBHOT OKBUpa Moryher nobujama npaBHe
OCHOBHUIIE IPAaBHOCHAXHE Ipecyie Tpeba HAPAaBUTH jaCHY JUCTUHKIU]Y OJ
MOryNHOCTH NMOHaBJ/bakba KPUBUYHOT NOCTyNKa. OCHOBU 3a NPEUCIUTUBAE
IpaBHe yTeMe/beHOCTU NpaBHOCHAXKHe Npecy/e Mopajy 6UTH U3PUUYHUTO
NPOMNKCAaHH, a CaMO NPEUCTIUTHUBAabE NIPaBHE 3aCHOBAHOCTHU NPAaBHOCHAXKHE
npecy/ie He CMe Ce IPeTBOPUTH Y HeorpaHUYeHa, BUIIeKpaTHA HapyllaBamba
npuHuuna npecybene creapu. To 3axTeBa jaBHM MHTepec U noTpeba ja ce
3alITHUTE JIETUTUMHHU HHTepecu cTpaHaka (BacusbeBuh, 1981: 663-664).
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2.1. 3axmes 3a 3aumuimy 3dKOHUmMocCcmu Kao npaeHuU mMmexaHu3zam
3d OmK/1arkare npasHux Hedocmamaka npasHOCHAJCHe npecyae

3axTeB 3a 3alUTUTY 3aKOHUTOCTH je BaHPEJAHU MPAaBHHU JIEK KOjUM Ce 1o6Hja
MpaBHOCHAXKHA pecy/a 360T hogpeda 3aKOHA U1U NOCMYNKA KOjH je MPEeTXO0AH0
JloHoLIewy npecye. Byayhu fa je ycMepeH UCKJ/bYYMBO Ha npagHe Hedocmamke
IpaBHOCHA)KHE PeCy/Zie, 3aXTeB 3a 3alITUTY 3aKOHUTOCTH je HenomnyHu NpaBHU
Jiek. OBaj BaHpe/IHU IPABHU JIEK HEMA CYCNEeH3UBHO JiejCTBO, U 0e801yMuUBAH je.

Bakehu 3akoHUK 0 KpUBUYHOM NOCTYNKYy CpOuje 3HATHO je U3MeHUO GU3UO0-
HOMMH]jY OBOT [IPABHOT JIeKa. JaBHU TY>KuJal Hajpuller paHra (BpxoBHu jaBHuU
TY’KUJIal]) HUje BUILe eKCKIY3UBHU TUTYJ/IAp IPaBa Ha IO HOLIbeHhe 3aXTeBa 3a
3alUTUTY 3aKOHUTOCTH. [l0J; 3aKOHOM NIPONKCaHUM yCJI0BUMA, 0Baj IPAaBHU JIEK
HaMeHeH No6Ujalby TpaBHEe 0CHOBUILE IPABHOCHAXKHE ITpecy/ie MoXe NOAHETH
u ocyheHy, y3 nomoh 6paHuona. TuMe je oBaj NpaBHU JIeK J06MO CTpaHAYKHU
KapakTep. MehyTum, ogpehena orpanuderwa npaBa ocyheHor Ha NoAHOLIEH €
3axTeBa3a3allTUTY 3aKOHUTOCTH HapyllaBajy NIpUHIUI ,je JHAKOCTH opykja‘“.
OcybheHu, 0CUM LITO HUje caMOCTaJIaH MPUJINKOM U3jaB/bHUBakba OBOT IPABHOT
JleKa, MoX<e IT0JJHeTH 3aXTeB 3a 3alITUTY 3aKOHUTOCTH CaMoO aKo je npemxodHo
ucKkopucmuo paBo Ha U3jaB/bUBakbe PeJOBHUX IPaBHUX JieKoBa. McTo Tako,
ocybheHU Moxe NOAHETH 3aXTEB CAMO U3 3AKOHOM NPONUCAHUX 0cHosa (4. 485,
cT.1,Tad. 2 3 ucT. 4),u Toy poky oz 30 1aHa 0J] 0CTAB/bathba MPABHOCHAXKHE
npecy/zie. BpXoBHU jaBHU Ty>KuJall je Be3aH POKOM 3a U3jaB/bUBakbe 3aXTeBa
3a 3aUITUTY CaMO aKo Ce MpaBHOCHAXHa NpecyAa no6uja 360r npuMeHe
HeycmasHo2 3aKOHA WJIU aKO je oAJlyKaMa YcTaBHOT cyAa uau EBponckor cyga
3a Jby/ICKa paBa ymepheHa hospeda /bydckoz2 npasa OKPUBJbEHOT UJIH JPYTor
y4ecHHUKa y NocTynky (4s.485, cT. 1, Tau. 2 u 3 3KII-a). Y TuM cayvajeBuMa, poK
3a IO HOIllele U3HOCU TPU Mecella 0J] JaHa AoCTaBJ/baka OJJIyKa YCTaBHOT
cyzaa uau EBpornckor cysa 3a Jpy/icka npasa.

3axTeB 3a 3alUTUTY 3aKOHUTOCTH MOXE Ce MOJJHETH NPOTUB CBUX CY/ICKUX
oJJIyKa — npecyda, peuliera U Haped6bu, © TO HE3AaBHUCHO O] paHra cyJa Koju
uX je noHeo (ykJbydyjyhu u ofiyke BpxoBHOr cyzia, U3y3€eB 0/J1yKa JOHETUX
110 3aXTEBY 3a 3aIITUTY 3aKOHUTOCTH). OJJIyKe ce, IPUTOM, TO6Ujajy 360r
HE3aKOHUTOCTHU y NMPUMEHHU NpaBa, ajJi U NOCTYNKa KOjU je MPeTXOoJH0
JIOHOIlIey THUX oAJyka. [lpeMeT HpeuCHUTUBama Cy OJJyKe opraHa
MOCTYMKa, KAKO CYyZa, TAKO U jaBHOT TYKHOLA. YCJIOB 32 MHUIIMPAkhe MOCTY KA
NpEenCIUTUBaba 3aKOHUTOCTH ITPAaBHOCHAXKHE MIPeCcy/ie jecTe HACTyIakbe He
camo ¢opmasiHe Beh u MaTepujasHe npaBHOCHaXKHOCTHU. CTOTa, OJIyKe Koje
HeMajy cHary npecyheHe cTBapu He MOTY OUTH N06GHjaHe 3aXTEBOM 32 3aIUTUTY
3akoHUTOCTH. [loTIIOpYy OBOT CTaBa YMHU U cTaB BpxoBHor cya Cp6uje, mo koMe
3aXTeB HUje JONYLITEH MPOTUB 0/IJIyKa KOjUMa Ce He OKOHYaBa KPUBUYHU
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NOCTyNaK, 1a CAaMUM TUM MO2XKe ce TIOJHETH CaMo Ka/ia je KpUBUYHU NIOCTyNakK
MEpUTOPHO MPAaBHOCHAXKHO AOBPIIeH.? 3aTo ce 0Baj BaHPeJHU NMPABHU JIEK
He MOe IOJHETH MPOTUB pewera 0 006ayusary KpusuuHe npujase (koje ce
cMaTpa MHTEPHUM aKTOM jaBHOT TY>KUJIAIITBA), Hapedbe 0 hokpemarsy ucmpaze
u Hapedb6e o o6ycmasu ucmpaze. ICTo Tako, 3aXTeB 3a 3alUTUTY 3aKOHUTOCTHU
ce He MOXKe M0JJHETH HU IPOTUB npecyde yKuHyme no #a/ou, Koja Hema CHary
npecybeHe cTBapy, U 0 K0joj OJJIYKY TeK Tpeba Jia ;oHece IPBOCTENEHU CY/L
KoMe je mpeaMeT BpaheH Ha ofJiyuuBame. Bynyhu na ofiyke jaBHOr TyKHoILja
Jles1yjy v npeMa TpehuM JiMIiMMa, ojeIMHU ay TOPU CMaTpajy fia ce, CTora, OBe
OJIyKe MOTY MOOHjaTH 3aXTEBOM 3a 3alITUTY 3aKOHUTOCTU. OZJIyKe jaBHOT
Ty»HoLa 61 ce MOTJie TOOUjaTH ,UCK/bYUYUBO aKO Ce YTBPAH Jia je moBpeheHo
npaBo y KopucT ocyMmmudenor” (Mmuh, 2016: 367-369), Tj. 1a 64 ce AoHesaa
yTBphyjyha npecyza no yjany 493 3akoHUKA 0 KpUBUYHOM MOCTYIIKY.

2.1.1. OcHosu 3a hodHOWere 3axmesd 3a 3aumumy 3aKOHUmocmu

OnmTe nocMaTpaHO, NO3UTHUBHONPABHU PEXUM OCHOBA 3a IIOJJHOIIEe e 3aXTeBa
33 3alUTUTY 3aKOHUTOCTH CaZip>K1 3aKOHCKA pellera Koja Cy CMM6103a 0CHOBa
3a O/IHOIIEeke TPU IpaBHA JieKa IpoNrcaHa paHUjUM MPOLECHUM KO/IEKCOM.
OcuM noBpeje 3akoHa (4J1. 485, ¢T. 1, Tau. 1), Koja je Kao OCHOB 32 OJHOILEHE
OBOT IIPABHOT JIeKa [I0CTojaJsa U Y paHUjeM NPaBHOM peXUMY, HODMaTUBHHU
MUJbe 3aXTeBa 3a 3alITUTY 3aKOHUTOCTHU NPOWUPEH je OCHOBAMA KOjU Cy paHUje
6UJIM IpeABUhEeHU Kao NocebaH C1y4aj NOHAB/bAA KPUBUYHO2 NOCMYNKA, UJIU CY
6UJ1M OCHOBA 3a U3jaB/bUBaAkbE NOCE6HO2 NPABHOR2 1EKA — 3aXMead 3a UCNUMUBAHE
npasHocCHadicHe hpecyae.

OCHOBH 3a IIO/{HOIIIEeh€ 3aXTEBA 33 3alITUTY 3aKOHUTOCTH (4. 485) jecy:

a) moBpeJia 3aKOHA - Pe3yJTaT je MOTpellHe MpPUMeHe UJU HelpUuMeHe
HOpPMH MaTepujaJIHOT UJIU NPOLECHOr NpaBa; 6) NpUMeHa 3aKOHa 3a KOju
je ofsyKOoM YCTaBHOT CyZa YTBphHeHO Ja HUje y carJIaCHOCTH ca YCTaBOM,
onurenpuxBaheHuM npaBuMMa MehyHapoJHOI NpaBa U NOTBpheHUM
MehyHapoJHUM yroBOpHUMa; B) MOBpeAa WU YyCKpahuBambe JbyACKOT NpaBa
OKPHUBJ/bEHOT WJIM ApPYyror y4YeCHUKA Yy NOCTYIIKY, KOja Cy 3ajeM4yeHa YCTaBOM
U EBpOINICKOM KOHBEHI[MjOM U JI0JIATHUM NPOTOKOJIMMA, a TO je yTBpheHo
oJJlyKaMa YCTaBHOT cyZa ujau EBpornckor cyja 3a Jby/icKa paBa; ) noBpeJie
3aKOHa y NIPBOCTENEHOM NOCTYIKY U IpeJ anejlallMOHUM CyZOM, Koje Cy
TaKCaTUBHO HaBe/leHe a Koje OKPUBJ/bEHHU MO3Ke T06MjaTH 3aXTEBOM 3a 3aLUITUTY
3aKoHUTOCTHU. Ped je o ciegehum noBpegama: 1) 6umne noepede odpedaba
Kpusu4Ho2 nocmynka o 06aBe3HO0j 0/i0paHy; aKo je HacTyNuJa 3acTapesocT
KPUBUYHOT F'OH€Hha UJIU je OHO UCKJbYYEHO 360T TPajHUX CMEeTHU (aMHECTH]a,

2 Bupetuy BpxosHu cyd Cpbuje, K33 35/72 00 19. 9. 1972. 200uHe.
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NOMUJIOBakb€, MPAaBHOCHAXKHO NpecyheHa cTBap); ako je Ha rJTaBHOM IPeTPecy
y4eCTBOBAO CYy/iMja KOjU Ce MOpPao U3y3eTH; YKOJIMKO je CyZ IOBPeAr0 oApede
y TOTJIeAly MOCTOjatha ONTYKO€e TYKHUOLa, OJHOCHO 0/[00perha Ha/JIeXKHOT
OopraHa; ako Ipecy/ioM HUje HOTIYHO pelleH NpeJMeT ONTYK6e; YKOJIHUKO je
IpecyZoM oNTyx6a peKopayeHa; ako je moBpeheHa 3abpaHa reformatio in peius;
aKo ce mpecy/ia 3aCHUBA Ha JI0Ka3y Ha KOMe Cce He MOXe 3aCHUBATH, 0CUM aKO
61, c 063MpOM Ha JApyTre Z0Kase, OYUIJIeHO U 6e3 TOor JoKasa GuJia JoHeceHa
ucTta npecyja (pesiaTUBHa GUTHA NOBpPeJa o/ipesiaba KPUBUYHOT 3aKOHA U 2)
nospede KpuguU4YHo2 3aKOHA — 110 U TAKY J1a JIY je 1eJI0 32 KOje Ce ONTYKeHU TOHU
KPUBHUYHO /1€J10; /1a JIU je Y TOTJIe/ly KPUBHUYHOT JleJia Koje je MpeJAMET ONTYK6e
IpUMeHEeH 3aKOH KOjU Ce He MOKe IPUMEHHUTH; /1a JIH je OJITYKOM 0 KpUBHUYHOj
CaHKIIUjHU UJIH O 0/1y3UMathy UMOBUHCKE KOPUCTH UJIU O OTI03UBAaKY YCJIOBHOT
OTIyCcTa NOoBpeheH 3aKOH; HE3aKOHUTE O/ JIyKe 0 UMOBHHCKOTIPAaBHOM 3aXTERY,
0/ly3UMalby UMOBHHE IIPOUCTEKJIE U3 KPUBUYHOT JIeJia, Kao U He3aKOHHUTE U
HeIlpaBUJIHE OJJIYKE O TPOLIKOBHMAa KPUBUYHOT ITOCTYTIKA.

[IpoMeHa ¢U3MOHOMUje OBOT MPABHOT JieKa OIJjeJia ce U y orpaHuYaBaby
0/ 1y4YuBama BpXoBHOr cy/a YKOJIMKO je 3aXTeB 3a 3alUTUTY 3aKOHUTOCTU
noAHeT 360r nogpede 3akoHa. Y TOM cJiy4ajy, BpxoBHU cyj of1yuyje camo ako
cmampa 0a je pe4 0 numarey 00 3Ha4aja 3a NpAasu/Hy Uau yjeOHa4eHy npumeHy
npasa (4s1. 486, ct. 2 3KII). CTora, cys Mopa pellemheM 0/|0aLlMTH 3aXTEB 3a
3aUITUTY 3aKOHUTOCTU UAKO je MOJHEeT 300T MOBpeJie 3aKOHA aKOo HUje Of,
3HayYaja 32 NPaBUJIHY UJIM yjeHAaYeHY NpUMeHy npaBa (4. 487, cT. 1, Tay. 4),
YakK U aKo je MOBpeJia yYUbeHA Ha LITETY OKPUBJ/beHOT. OBAaKBUM NPUCTYIIOM
3aKOHO/aBIla, oMoryhaaa ce ia cy/ BpLIY CBOjeBPCHY CeJIeKIUjy caydajeBa o
kKojuMa he ozyiyduBaTH y MepuTyMy. OBakaB KOHIENTYaJHU IPUCTYII je THOM
0/l OCHOBA 3a MHHUL M pamwe NOCTYIIKa KOHTpPOJIe 3aKOHUTOCTH NPaBHOCHAXHE
npecyze omoryhaBa zia ce ,hpuxeamajy kao do380/beHe He3dKoOHUmMe 00/1yKe
uau nocmynyu, Wmo je ca cmaHo8uwma npasHoz2 nopemka Hedocnycmugo”
(Byrapcku, 2016: 93). TuMe ce yMamyje AeJIOTBOPHOCT OBOT MPABHOT JIEKa, a
KpIIM Ce U yCTaBHA HOpPMa Koja HaJlaxke /ia CBe Cy/iCKe 0JiIyKe Tpeba Aa 6yay
3acHOBaHe Ha 3aKoHY (4. 145. cT. 2 YcraBa Peny6iuke Cp6uje). Ocum Tora,
onbaLMBame 3aXTeBa 3a 3alUTUTY 3aKOHUTOCTU NPOTHUB OJJIYKe JJOHETE Ha
LITeTy OKPUBJbEHOT, aKO HUje pey ,0 numakrky 00 3Ha4aja 3a npasu/Hy uau
yjedHaueHy npumeHy npaea”“, oACTyIa of, AYTOroiUllbe PaKce NOCTyNnamba
Peny6JIMYKOT jaBHOT TY?KHOIIa, KOjU je OBUM IIPaBHUM JIEKOM YBEK pearoBao
Ha MOBpe/le 3aKOHA yYUbeHe Ha 1mTeTy onTyeHor (bpkuh, 2014: 177). Ha
Kpajy, H03UTHBHOIPaBHA 3alUTUTA 3aKOHUTOCTHU NPaBHOCHAXXHUX Npecyza
CIPOBOJIU Ce y OKBUPY paHUIlA IPaBUJIHE U jelHOOOpa3He NpUMeEHe 3aKOHa,
a Tako NPOKJlaMOBaHa CBpXa NOJHOLIekha 3aXTeBa 3a 3alUTUTY 3aKOHUTOCTH
oZlyZiapa oJ, caMor Ha3uBa OBOT BaHpeJHOT paBHOT JieKa. OBaj npaBHU JIeK Mopa
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OIICTATH KaO IIPAaBHO CpeACTBO YCMEPEHO HA OTKJIakbdlbhe IPABHUX HEAOCTATAKa
IIpaBHOCHAXHe Ipecyae U IOHOBHO BACIIOCTABJ/balkbe€ 3aKOHHUTOCTH, a4 HE 3a
OCTBapHUBambe NIPABUJIIHOCTHU U yje,[LHa‘{eHOCTI/I y OIpUMEHHU 3aKOHA.

2.1.2. [locmynak no 3axmeay 3a 3awmumy 3aKOHUMocmu

Y moAgHeTOM 3aXTeBY 3a 3alITUTY 3aKOHUTOCTU MOpPa Ce HABECTHU pasJior (0CHOB)
3a nobujamwe NpaBHOCHAXKHe NpecyJe. YKOJHUKO ce IpaBHOCHAXHaA npecyja
no6uja Ha OCHOBY OJIJIyKa YCTaBHOT cyja uau EBpoIlickor cyza 3a JbyAcKa
npaBa, NOTPebOHO je AOCTaB/bakbe U OAJyKa TUX CYZ0Ba. 3aXTeB 3a 3alUTUTY
3aKOHUTOCTH, Ca eBEHTYAJHUM O/lJlyKaMa peJieBaHTHHUX CYJI0Ba, J0CTaBJba Ce
BpxosHoM cydy, Koju oj1ydyje 0 IOJHETOM 3aXTEBY.

BpxoBHU cyj oaJsiyuyje y cedHuyu geha, Koje je cacTaB/beHO OJf IIET CYy/AHja.
[lpencennuk Beha 3atum oapebyje cydujy ussecmuoya, koju npumnpema
oZJsiyurBame. Ha ocHoBY n3Bubaja cyauje usBectrola, Behe ojiydyje aa Jju
MMa 0CHOBa 3a 006ayuearbe 3aXTeBa 33 3aLITUTY 3aKOHUTOCTU. AKO ce 3aXTeB
He ojbaly, CyAuja U3BeCTUIAL, AOCTaB/ba NPUMeEpPAK MOJAHETOT MPaBHOT
JIEKa jaBHOM TY>KHOIYy UJIHU GPaHHUOILY, a Ipe MEPUTOPHOT OAJyYHBaKA MOXKe
NprbaBUTH 06aBelITEHA 0 U3BHETHUM pa3Jio3MMa 3a NobHjame IPaBHOCHAXHe
npecyze. Behe BpxoBHor cyza cjio604HO npolewmyje Aa i he o cefHunu Beha
006aBEeCTHUTH jaBHOT TY>KHOIL|a U GpaHUOILIa.

BpxoBHH cyJ McNHTYyje MO6GHjaHy MPAaBHOCHAXKHY MPECYAY UCKJbYYHUBO y
epaHuyama pas/ioza HaBeJeHUX y 3aXTeBY 3a 3alITUTY 3aKOHUTOCTH, Kao
U y npasyy nobujarba 3aXTeBaHOM Yy NpaBHOM JeKy. He mocToju 3akoHCKa
MOryhHOCT NpOLIMpHBakha UCIUTHBAaKa I06UjaHe IPAaBHOCHAXKHE TPeCYy/ie Mo
CJIy>k0eHO0j Iy?KHOCTH, YaK U aKo OU Ce younsia Heka roBpeja. C Apyre cTpaHe,
BaXKemeM yCTaHOBe npusuezuja 3dpyxcusarsa (beneficium cohaesionis) moryhe
je EKCTEeH3UBHO /IejCTBO MO/IHETOr 3aXTeBA 32 3aIUTUTY 3aKOHUTOCTH Y BUAY
cybjekmugHo2 npowuperba TPaBHOT Jieka. To he OGUTH cyy4aj aKo je 3aXTeB 3a
3aLITUTY 3aKOHUTOCTH MOJHET Y KOPUCIM OKPUB/LEHOE.

2.1.3. Odayke cyda npagHoez /ieka 0 3axmeesy 3a 3aumumy 3aKOHUmocmu

BpxoBHHU cyJ Moxe JOHETHU OJJIyKe: a) 0 odbayusarby (TO YUHU peulerbem); 6)
od6ujarby ¥ B) 0 yceajarsy IOJTHETOT 3aXTEBA 3a 3AIUTHUTY 3aKOHUTOCTH. OZTyKe 0
0/161jakby UJIU YCBajatby 3aXTEBa 3a 3alITUTY 3aKOHUTOCTH JIOHOCE ce y popMu
npecyde.

3axTeB 3a 3alUTUTY 3aKOHUTOCTU ofbalyje ce peliereM BpxoBHOr cyza
JIOHETUM y CeIHUITY Beha: a) aKo HUje IOJJHET Y POKY, y CIy4ajeBUMa KaJi je Be3aH
pokoM (yBeK Ka/J, je TUTYJIap OKPUBJ/b€HU U Y HEKUM CHTYyalldjaMa KaJi 3aXTeB
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noZiHOCH Peny6/IMYKY jaBHU Ty KHJ1all); 6) aKo je He103B0JbeH (MMOJHET IPOTHUB
o/i1yKe BpXOBHOT cy/ia JJOHETE 110 3aXTEBY 3a 3alITUTY 3aKOHUTOCTH); B) aKO
HEMa IPOIMCAaHU CaAPIKaj; T) YKOJIHMKO je MOJAHET 3060T MOBPe/ie 3aKOHA Koja Huje
00 3Hauaja 3a npasuJiHy u/au yjedHayeHy npumeHy npasa. Pelierse o on6aUBaky
3axTeBa 3a 3alUTUTY 3aKOHUTOCTH He MOpPa /ia CaApKu 006pasioxkeme (41. 487).

BpxoBHU cya he npecydom od6umu 3axmee 3a 3auumumy 3aKOHUMOCMu Kao
HeoCHO8AH aKO YTBPAU JIa He NOCMOju pas/io2 Ha KOju ce MOJHOCHUJIAll TI031Ba
y 3axTeBYy. AKO je 3aXTeB IOJHET 300T MOBpe/le 3aKOHA KO0ja je HEOCHOBAHO
HCTHUIIAHA Y MIOCTYIKY [0 ped08HOM NpasHOM JieKy, a BpXOBHU cyZ, IpUXBaTH
pasJiore Koje je J1ao kaJbeHU Cy/i, 06pa3JioKerwe npecyze he ce orpaHUYUTH
Ha ynyhuBamwe Ha Te pasJiore (4. 491).

YcBajambeM 3aXTeBa 3a 3alITUTY 3aKOHUTOCTH, BpxoBHHU cyA, uMajyhu y BUAY
npupoay noBpeje, noHehe npecydy o ykudarby y 1jeJIMHU UJIH JeJIUMUYHO
npeocmeneHe 001yke u 00/1yke doHeme y NOCMynkKy no ped08HOM NPABHOM J1eKYy
WJIM camo 0dayke doHeme y nocmynky no pedo8HoM npasHoM JeKy W npejMeT
épamumu Ha MOHOBHY OJIJIYKY CyAY UHja je mpecya yKUHYyTa (IPBOCTENEHOM
WJIM aneJiaiuoHoM cyay). [Ipeamet ce Bpaha y a3y esasHoe npempeca npep
NPBOCTENEHUM CYZ0M UJIU Ha npempec hped dpyeocmeneHuM cydoM. 3a OCHOBY
OJIyYHBaka yY3UMa Ce paHuja onmyxicHUYa U1 OHaj eH Jle0 KOojU Ce OHOCH
Ha YKUMHYTH feo npecyge. Cy je Ay»KaH Ja U3BeJe CBe IpoLecHe pajbe U Aa
pacmnpaBy nUTamka Ha Koja My je ykazao BpxoBHHU cya. Ha noHOBHOM cyhewy
npej IPBOCTENEHUM, OZJHOCHO arneJIalldOHUM CY/I0M, CTPaHKe MOTY UCTUIATH
HOBe YMibeHHU1le U IOJHOCUTH Hoge doka3e. [Ipu uspunamwy HoBe pecyfe, CyJ
je Be3aH 3a0paHOM NperHHaYera Ha rope ako ce cyheme MOHAB/bA HA OCHOBY
3axTeBa 3a 3alUTUTY 3aKOHUTOCTHU MOAHETOT Yy Kopucm okpusseHoz. Cyn,
MPaBHOT JIeKa MOXKe HapeJUTHU Jia Ce HOBH IMOCTYIaK OAPKU NpeJ, MOTIYHO
nsMewmeHuM BeheM. OBa ozJiyKa ce, MHaYe, Hajuelihe JJOHOCU 360T GUMHUX
nospeda odpedaba Kpugu4HO2 NOCMyNKa.

BpxoBHU cya Moxe, yceajajyhu 3axTeB 3a 3alITUTY 3aKOHUTOCTH, JJOHETHU
npecysny kojoM he npeunauumu y 1eJMHHU WJIH JeJUMHUYHO NPBOCTENEHY
OJJIYKY U OZAJIYKY JIOHETY Yy NMOCTYIKY IO PeJJOBHOM IPAaBHOM JIEKY, UJH
caMo OJJIyKy JJOHeTy y MOCTYINKY 10 peJJOBHOM IIpaBHOM Jeky. [IpuTtom ce
MO>Ke IPeNHAYMTH U CaMO OJI/IyKa O Ka3HU. YCJIOB 3a JJOHOILehe OBe IIpecy/ie
jecTe ycmaHos/meHa nospeda 3aKOHA U/AU NOCMYNKa Ha KOjy ce MOJHOCUIALL
N03MBa Yy NOJHETOM 3aXTeBY 3a 3alITUTY 3aKOHUTOCTH, aJId U Jja je 3aXTeB
NOJHET Y Kopucm okpus/beHo2. MOryhHOCT NperHavyemwa Mpecy/e, a He caMo
KOHCTaTOBamwka HE3aKOHUTOCTH U YKHUakha Npecy/e y3 Bpahamwe npeameTa
Ha IOHOBHO OJI/IyYMBakse, IMPU loMalllaj UHTepBeHIMje HajBULIET Cy/ja U3BaH
yobuYajeHor cucTeMa Kacanuje.
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Kanx BpxoBHHM cyJ; mpecyAoM yTBpPAHU Jia IOCTOjU nogpeda 3aKOHA U YC8oju
3aXTeB 3a 3alITUTY 3aKOHUTOCTH KOjU je MOJHET HA Wimemy 0KpUs./beH02, OH
He IMpa y NIpaBHOCHAXXHOCT oAJiyKe. Ped je o T3B. ymaphyjyhoj (deknapamugHoj)
npecyau. ToM npecyZjoM ce caMO KOHCTAaTyje MoBpe/ia 3aKoHa. Y NUTaWy je
0’XMBOTBOpEHE YCTABHOT NMPHUHIMNA 0 HEMOTYNHOCTH M3MeHE OJJyKa Y
MOCTYIKY 110 BAHPEHUM IPaBHUM JIEKOBUMaA Ha IITETY OKPUBJHEHOT U jeIHOj
0/l IPOLIECHUX KOHI[eCHja OKPUBJbEHOT KOje Cra/iajy y ,IpeJHOCT of0paHe —
favor defensionis.”

[lon 3aKoHOM NpeABUbheHUM ycI0BUMa, BpXOBHU CyZ MOXKe YKUHYMU U 3dKOHUMY
0041yky. OBa MoryhHocT npousu/ia3ad U3 3aKOHCKUX 02paHUYera obuma
HCIIUTHBaa I06HjaHe Ipecye y OCTYNKY 10 Ja6u. Haume, ApyrocteneHu
CyZ y OCTYMKY M0 Xa.a6u Mopa da o06uje xaaby u homepdu npecydy, ako HUje
610 oBJalheH a OTKJIOHU MOBPeJY Koja je yuYhibeHa y Mo6HjaHOj OAJIYIU
WJIM Y IOCTYIIKY KOjU je IPeTX0A 10 HeHOM JIOHOIewY (ped je 0 ToBpeAaMa Ha
KOje ce ’KaJIiJiall HUje 03Bao, a HU Cy/JI HUje 610 oBJialiieH 1a UX OTKJIOHH 10
CyK0€eHO0j y>KHOCTH). JlakJie, 0AJIYKa Hca16eHoe cydd je 3aKoHUTaA. MehyTumMm,
BpxoBHHU CyA 1O yceajarby 3axmesa 3a 3auimumy 3aKOHUMocmu noduzHymoz y
Kopucm 0Kpus/beHo2, ako YTBP/ U /1A je 3aXTeB OCHOB8AH, U 1a paJii OTKJIakbakha
y4HibeHe OBpe/ie 3aKoOHa Tpeba YKUHY TH UM TPEUHAYUTHU MOOUjaHY OAJYKY,
yKUHYhe Uy npeuHayuTH U OBY OJJIYKY, JOHemy y nocmynky no pedoeHoM
NpasHOM /IeKy UaKO HoMe Huje hogpeheH 3akoH (4. 492, cT. 2).

2.2. HHCmpymMeHmMu 3a OmMK/1ararse NpasHUxX Hedocmamaka
npasHOCHaJcHe npecyde y ynopedHONpasHUM cucmemumda

2.2.1. Omkaarearee npagHux Hedocmamaka NPasHOCHAMCHe npecyde
Y HekadauwrbUuM 4AaHUYama jy2oc108eHcke pedepayuje

3axTeB 3a 3alUTUTY 3aKOHUTOCTH je MHCTPYMEHT 3a OTKJalkhame IpaBHUX
HeJoCTaTaka U y NpPaBHUM CUCTEMHMMa JpKaBa HacTaJUX JUCOJYLHjOM
HeKaJjallkbe jyrocJa0BeHCKe ApxKaBe. MehyTHM, y 3aKOHOZAaBCTBUMA OBUX
HOBOHACTAJIUX JIp>KaBa HUje MpoMekheHa pU3MOHOMHUja OBOT MPABHOT JIeKa.
[logHOIIKEM 3aXTeBa 3a 3alUTUTY 3aKOHUTOCTH, NpyKa ce MOryhHOCT 3a
aHyJIMpabe MOBpe/ia 3aKOHA U MOCTYIKaA, 6e3 UHTEeHI[Uje J1a ce YTUYe Ha
NpaBUJIHY U jeJHOOO6PA3Hy NpHMeHy 3akoHa. OcMM Tora, HajBUILIU jaBHU
Ty>KUJIAL, je U Aa/be eKCKJY3MBHU TUTYJap IpaBa Ha IMOJAHOLLIEHh€e OBOT
I paBHOT JIeKa, YUMe Ce OH HUje TpaHCPOPMHUCAO y CTPaHAUKHU MPABHU JIEK.
OBakaB KOHILENLAjCKX MIPUCTYI UMajy U 3aKOHOJABCTBA KoOja Cy U3rpajauia
a/iBep3ujaJIHU cUcTeM KpuBUYHOT ocTynka (CeBepHa Make/ioHUja, lTpe cBera).
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HHTepecaHTHO je 3aKOH 0 KPUBUYHOM NOCTYNKy bocHe u XeprerosuHe’
NpONKCYje 3aXTeB 3a IOHABJ/bAE KPUBUYHOT MOCTYTKA KA0 jeJUHU BaHPEAHU
npaBHU JieK. He nocToju npaBHa MoryhHocCT no6ujama UCK/bYUUBO IIpaBHe
OCHOBUIle IpaBHCHaXKHe npecyje. C apyre ctpane, 3KII Peny6sinke Cpricke
* mpeyBubha MoryhHOCT mosHOIIEHa 3aXTeBA 3a 3aIUTUTY 3aKOHUTOCTH (4JI.
350-358). TuTys1apu npaBa Ha OJHOLIEHE€ OBOT IPaBHOT JieKa jecy Peny6JIMUKH
jaBHU Ty»uJsal, ocyheHu v 6paHuaan. OcuM Tora, pelyKoBaH je 6poj ocHOBa 3a
MHUIMpakhe NOCTYIKA IPeUCUTUBAKkA IPaBHE yTeMe/beHOCTU TPaBHOCHAXKHE
npecyze: To je moryhe caMo 360r noBpejia KpMBUYHOT 3aKOHa U NOBpeJe
npaBa Ha oA6paHy. OcTa/u ejleMEHTHU MO3UTUBHONPABHOT peXXUMa 3aXTeBa
3a 3alITUTY 3aKOHUTOCTH UJJEHTUYHU CY 3aKOHCKHM pellekUMa MPOoLeCHOr
koZekca Cpbuje, U3y3eB UITO Ce He peJlyKyje OAJyUHMBamke O MOBpeAama
KPUBUYHOT 3aKOHA CaMoO akKo je ped 0 numary 00 3Ha4aja 3a NpasuaHy uau
yjednaueHny npumeHy npasa. BaHpe/jHe paBHe JIeKOBe HaMeheHe NoOUjamy
NpaBHUX HeJloCTaTaka MPaBHOCHAaXXHe Npecy/ie He MO3Haje HU 3aKOH O
KpuBUYHOM nocTynky @enepanuje BUX. [IpesnazHuM oapesdamMa 0BOT 3aKOHA
(4. 456) jeauHo ce npejBubha MOryhHOCT OKOHYaka NOCTYIKA NOKPEHYTOT
3aXTeBOM 3a 3alUTUTY 3aKOHUTOCTH, KOjU je MOJHET Ipe CTyNaka Ha CHAary
Bakeher nponecHor 3akoHa.

IIporiecHu 3akon CeBepHe MakesoHuje® 103B0J/baBa MOIYNHOCT MoAHOLIEHA
3axTeBa 3a 3aUITUTY 3aKOHUTOCTH MPOTUB NMPABHOCHAXKHUX IMpecy/a 360r
NoBpe/ia ycTaBa, 3aK0Ha U oZipeiaba MehyHapoJHUX yroBopa, paTUPUKOBAHUX
y ckJazay ca YcrtaBoM (4. 457). JeiuHu TUTYy/ap npaBa Ha MOJHOLIEHE OBOT
NpaBHOT JIeKa je JaBHU TyxuJjal CeBepHe MakeJoHHje, a OAJIyKY O OCHOBAaHOCTH
MOJIHETOT 3aXTeBa joHOCH BpxoBHU cyz Peny6srke CeBepHe MakemoHHje (4.
458. 3KII). [TlpuToM, BpxoBHU Cy/i MOKe JOHETH O/IJIYKE UAEHTUYHE OHUMA Koje
ersucTupajy y npaBHoM cuctemy Cpbuje.

3a pasJyiMKy o/ NO3UTUBHOI KPUBUYHOINPOLECHOT 3aKoHOoAaBcTBa Cpbuje,
MO3UTHBHONPABHU PEXUM BaHpPEJHUX MIPAaBHUX JIEKOBA ¥ 3aKOHOJaBCTBY
CeBepHe MakeoHUje 3aApKao je MOryhHOCT nobujama nNpaBHE OCHOBULLE
I paBHOCHAXKHe NMpecy/e NOJHOLIHeM 3aXTeBa 3a BAHPELHO IPEUCIIUTUBAE
npaBHoCHakHe npecyge. OcybeHu (OKpUBJ/beHH) MOXe caM, WUJIHU NPEKO
6paHuoOLa, TOJJHETH OBaj BAHPeJHU IIPAaBHU JIEK, aKO je MPaBHOCHAXHO ocyheH
Ha HajMame jeIHY TOZJMHY 3aTBOpPa UJIM MaJIOJIETHUYKOT 3aTBOPA, U TO ¥ POKY

3 CayxcbeHu enacuuk BUX, 6p. 3/2003, 32/2003 - ucnp., 36/2003, 24/2004, 63/2004, 13/2005,
48/2005,46/2006,29/2007, 53/2007, 58/2008, 12/2009, 16/2009, 53/2009 - dp. 3akoH, 93/2009,
72/2013 u 65/2018.

4 CayxcbeHu enacHuk Peny6auke Cpncke, 6p. 53/2012,91/2017,66/2018 u 15/ 2021.

5 3akoH Ha kpusuuHama nocmanka, Cayxc6eH Becnuk Ha PM, 6p. 150/2010, 51/2011, 100/2012,
146/2016, 198/2018.
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oz 30 faHa of faHa NpHYjeMa IPaBHOCHAXKHe Npecyze. YCJI0B 3a NOAHOIIEHhe
OBOT IIPABHOT JIeKa jecTe /1a je OKPHUBJ/bEHU MPETXOJHO UCKOPUCTHUO MPABO HA
pe/loBHe IpaBHe JIEKOBE, U3Y3€B aKO je APYTroCTeNeHOM IpecyAoM ocjoboheme
0/l Ka3He, CyCKa OlTIOMeHa, YCJI0BHA 0CY/ja MJIM HOBUaHA Ka3Ha 3aMeheHa Ka3HOM
3aTBOpa, UJIHM BaCIMTHA Mepa 3aMeleHa Ka3HOM MaJIoJIeTHUYKOT 3aTBOpa.
3axTeB 32 BaHpPeHO NpPEeUCIUTHBAa€ MPAaBHOCHAXHE Npecy/ie Huje Moryh
npoTus npecyze BpxosHor cyga (4. 463 3KII CeBepHe MakeznoHuje). C1M4HO
HeKa/lalllkbeM jYTOCJ0BEHCKOM 3aKOHO/JaBCTBY, MaKeJOHCKO 3aKOHOABCTBO
peAyKyje Kpyr OCHOBA 3a MOJJHOILIehe OBOI BAaHPEJHOT IPABHOT JIeKa, U TO
Ha TaKCaTUBHO HabpojaHe MOBpeJie KPUBUYHOT 3aKOHA yYHUIbeHe Ha IITETY
OKPHBJbEHOT, U3PUUUTO HaBe/leHe OBpe/ie KpUBUYHOT TOCTYIKA U Ha IOBPeAy
npaBa Ha oJ6paHy U MOBpPeJe XKaJO0eHOT MOCTYNKA — YKOJHUKO Cy OUJe OJ
3HaYaja Ha 3aKOHUTO U pPaBUJIHO NIpecyheme (4. 465).

3aKOHUK 0 KpUBHYHOM nocTynky LipHe ['ope® npeasubha MoryhHocT no6ujamwa
IpaBHe OCHOBUIe IPAaBHOCHAXKHE IIpecy/ie NO4HOLIelheM 3aXTeBa 3a 3aLUTUTY
3aKoHUTOCTU. OCHOBM 3a NMOJHOLIEHkEe 0BOI NIPAaBHOT JieKa UJEeHTHYHHU CY
OHHMaA KOjHU er3uCcTHpajy y No3uTUBHOM npaBy Cp6uje (4. 437 3KII lpHe
['ope). MehyTuM, 0BUM KOJileKCOM He npesiBuba ce /ia je moBpe/ia Koja je OCHOB
3a nob6ujame MPaBHOCHAXHE MpPeCye ,humaree 00 3Hauaja 3a npasuaHy uau
yjedHauyeHy npumeHy npasa“. HacynpoT ToMe, U LIpHOTOPCKU 3aKOHOAaBall je
MPONKCAO0 NMPOLECHY JIETUTUMHUIIU]Y OKPUBJ/bEHOT U GpaHUOIA [ja, AoAYlIe
Ha UH/AUpPEKTaH HauMH, 06ujajy IpaBHY OCHOBUIY IPAaBHOCHAXHE Npecy/e.
Haume, okpuBJ/beHU U GpaHUJIALL MOTY Jia PeJJIOroM 3aTpaxe oJ BpxoBHor
Jp>KaBHOT TY>KMWJIalITBa Ja NOoAHece 3aXTeB 3a 3alUTUTY 3aKOHUTOCTHU. AKO
BpxoBHO Ap>KaBHO TYKUJIAIITBO 0J6Uje MPeAJIoT, OKPUBJ/beHU U GpaHuUJIaLL
MOTI'y KaJI60M H3/iejCTBOBATH O/J1IYKy BpxoBHOT cyfa. YBakaBame xaJjbe
mo/ijpasyMeBa Jia ce MpeAJIor OKPUBJ/bEHOT UJIM OpaHUOIA CMAaTpa Ba/baHO
NOJHETUM 3aXTEeBOM 3a 3alUTUTy 3aKOHUTOCTHU. Kao ¥ Hawl 3akoHOZaBal, 1
LPHOTOPCKO 3aKOHO/IaBCTBO Ka0 OCHOBE 3a MO/ HOILehe 3aXTeBa 3a 3alITUTY
3aKOHO/aBlLa (MpeKo MoJHOolIeHha NpeAora OKpUBJ/bEHOT UJIU GpaHKOoLa)
yBpIuhyje oHe OCHOBe KOjU Cy GUJIM NPOMHCAHU 3a MOJHOLIEhe HEKAJAlllher
3axXTeBa 3a UCIIMUTHBAa€ 3aKOHUTOCTU MMPaBHOCHAaXHe npecyze (4. 438). 3a
pa3uuky ox 3KII Cp6uje, IPHOTOPCKO 3aKOHOJaBCTBO J03B0J/baBa MOT'YNHOCT
NOHAaBJ/baHKa KPUBUYHOT IIOCTYIIKA HA OCHOBY 3aXTeBa 3a 3alUTUTY 3aKOHUTOCTH,
aKo Ce II0jaBU 3HAaTHA CYMIba Y UCTUHUTOCT OJJIYYHUX U EbeHUIIa YTBPheHux y
OJIyLU IPOTUB KOje je 3axTeB oA HeT (4/1. 444). CucTeM BaHpeJHUX IPAaBHUX
JIEKOBA y LLPHOTOPCKOM MPOL,eCHOM 3aKOHO/IaBCTBY, 3a Pa3J/IMKY 0] TO3UTUBHOT
npaBa Cp6uje, 3a/ip>Kao je BaHpeAHO yb6/1a)KkaBakbe KasHe.

6 Cayaxcb6enu aucm LpHe ope, 6p. 57/2009, 49/2010, 47/2014 - Odayka YC, 2/2015 - Odayka
YC, 35/2015, 58/2015 - dp. 3akoH, 28/2018 - Odayka YC u 116/2020 - Odayka YC.
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OTkJaamke NPaBHUX HeJOCTAaTaKa MPaBHOCHAXHE MpPeCy/ie y XpBaTCKOM
3aKOHO/IAaBCTBY MHUIUPA Ce MOJHOIIeHheM JiBa BaHpeJHa MpaBHA JieKa —
3aXTeBOM 3a 3alITUTY 3aKOHUTOCTH M 3aXTEBOM 32 BAHPEAHO IPEUCITUTHBAE
npaBHOCHAXHe mpecyze. /lakje, 0CTao je UCTU NPUCTYI MpeMa CUCTEMY
BaHpeAHUX IPAaBHUX JIEKOBA KOjU je ET3UCTUPA0 Yy HEKAAAIIheM jyTOCJIOBEHCKOM
npaBy. EKCK/IY3UBHM TUTYJIap NpaBa Ha MO/{HOLIEH e 3aXTeBa 3a 3alITUTY
3aKOHUTOCTH jecTe [J1aBHU JipkaBHU TykuJal. OH MOKe IOJJHETH OBaj IPaBHU
JieK 360T IOBpe/ia 3aK0HA U CY/ICKe O/IJIYKe , KOja je JOHeTa y IOCTYNKY Ha HAa4uH
KOjH pe/iCTaBJ/ba KpIlIekhe TeEMe/bHUX JbYACKUX IPaBa U c1060/1a 3ajeMUeHUX
YcTaBoM, MehyHapoAHUM MpaBoM UK 3akoHOM" (4. 509. 3KII). lloctynak
[0 3aXTEeBY, Ka0 U OJJIYKe KOje Ce JOHOCE ¥ 0BOM NOCTYNKY, HJeHTUYHHU
Cy MO3UTHUBHOINPABHOM PEXHMY OBOT BaHpeJHOT MPaBHOT JieKa y HalleM
3aKOHO/IaBCTBRY.

OCHOBHU NPUHIUIIY ,jeJHAKOCTH OpY’Kja“ y HOCTYNKY HHUIUPAHOM BaHpPE/]-
HUM IPaBHUM JIEKOBUMA y XPBAaTCKOM IpaBy peaJiusyjy ce Kpo3 MoryhHocT
ocybheHor 1 6paHuoNa 1a T06Hjajy TpaBHY OCHOBUILY TPaBHOCHAXKHE IIpeCy/ie
NOJIHOIIEHEM 3aXTeBa 3a BaHPEJAHO MPEUCNTUTHBAbe MPAaBHOCHAXKHE
npecyze. OBiamheme 3a Mo/{HOIIEekE OBOT PAaBHOT JieKa UMa ocyheHU KoMe
je MpaBHOCHaXKHO U3peveHa Ka3Ha 3aTBOPa, MaJIOJIETHUYKOT 3aTBOPA, Kao U
JIMIle KOMe je oJipeheH npucuiHu cMelTaj MepoM 6e36eJHOCTH MeIUIIUHCKOT
KapakTepa, U TO Yy POKY 0] Mecel] JaHa oJi mpujeMa mnpecyje. YcJoB 3a
NpEenCIIUTUBabe IPaBHe 3aCHOBAHOCTH NPAaBHOCHAXKHE MpPeCy/ie of ocyheHor
¥ OpaHUoIla jecTe MPETX0AHO Kopuilherwe peJIOBHUX MPaBHUX JieKoBa. OCHOBU
3anobujarme IpaBHe OCHOBUIE MPABHOCHAXKHE ITPECY/ie OBUM IPAaBHUM JIEKOM
UJIEHTUYHHU Cy OHMMa NPONKCAHUM Yy HeKa/JJallllbeM jyrOoCJI0BEHCKOM MPaBy, a
3aCTyIJbeHUM y TO3UTHUBHOM NpaBy CeBepHe Make/1oHUje (M3PUYUTO HaBe/leHe
HOBpe/ie KPUBUYHOT 3aKO0Ha, 110je/IMHe NOBpe/ie 0/ipeZiaba KpUBUYHOT MOCTYIIKA,
MOBpe/ia IpaBa Ha 0Zi0paHy U PeJIATUBHO GUTHE MOBPe/ie XKaJI6eHOT MOCTYIKA).
[TocTymnak ¥ o/iJiyKe MO MOJHETOM 3aXTEBY 32 BAaHPEJHO MPEUCTUTUBAE
IpaBHOCHAXHE IPeCyZe 0AT0BAPajy y MOTIYHOCTH GU3MOHOMUjU OBOT IIPABHOT
Jieka podHUIMCaHoj y MpaBy HeKaJalllbe jyrocJoBeHCKe ApxKaBe (4. 515-520
3KII XpBaTcke).’

[TosuTHBHO npaBo CioBeHuje,® kao u 3aKoHOjaBCTBO Cpbuje, mpeiBubha 3axTeB
33 3aLITUTY 3aKOHUTOCTHU Ka0 eKCKJIY3WBHHU IIPABHHU JIEK 3a TOGHjatbe TPaBHe

7 3aKOH 0 Ka3HeHOM NOoCTynKy XpBaTcke, HapodHe HosuHe XP, 6p. 152/2008, 76/20009,
80/2011, 121/2011, 91/2012, 143/2012, 56/2013, 145/2013, 152/2014, 70/2017, 126/2019,
130/2020 u 80/ 2022.

8 Zakon o kazenskem postopku, Uradni list RS, $t. 116/2003, 43/2004, 68/2004, 96/2004,
101/2005, 8/2006, 14/2007, 32/2007, 40/2007, 102/2007, 21/2008, 23/2008, 65/2008, 68/2008,
77/2009, 88/2009, 29/2010, 58/20011, 91/2011, 32/2012, 47/2013, 87/2014, 8/2016, 64/2016,
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yTeMe/beHOCTH NNpaBHOCHAXHe npecye. OBaj NIpaBHU JIeK MOXe Ce IOJHEeTH
360r moBpea KPUBHUUHOT 3aKOHA, allCOJIYTHO GUTHUX MOBpeJa oJpenaba
KPUBUYHOT NOCTYTNaKa, aJli U 360T peJJaTUBHO GMTHUX OBpe/ia NOCTYyKa (ako
Cy yTHUIaJIe Ha 3aKOHUTOCT Npecyze). Y3 To, 3aXTeB ce MOXe MOJHETH U aKO je
npecyzoM EBponckor cyza 3a Jpy/cKa IpaBa yCTaHOBJbeHA NIOBpeJia /bYLCKOT
npasa npegaBubheHor EBpornckoM kKoHBeHIIMjoM. Kypuo3uTeT je Jla ce 0Baj
BaHpeJHU IPaBHU JIeK MOKe [I0JJHeTU U y IOCTYIIKY KOjH HHje NIPaBHOCHAXXHO
oxoHyaH! HauMe, 3axTeB 3a 3alUTUTY 3aKOHUTOCTHU MOXKe Ce IOJHEeTHU IPOTUB
N PaBHOCHAXHOT pelllewa 0 ofpehuBamy NpUTBOpa, U3y3€B aKO je IPUTBOP
ozapebheH o BpxoBHOT cy/a, uiid je mpoAy»KeH oAaykoMm CeHaTa BpxoBHor cyza,
Kao HU Y CJ1y4ajy NpoAy Kemha IPUTBOPa HAKOH N0 U3ama ONTyxHHULe (4. 420.
3KII). TuTysiapu npaBa Ha IOJHOLIEE 3aXTEBA 32 3ALUTUTY 3aKOHUTOCTH jecy
Jp>KaBHU TyXuJjal, ocyhenu u 6panunan. [Iputom, 3aKkoHoZjaBal He peiyKyje
OCHOBe 32 I10/JHOLIIEH€ OBOT NPABHOT JIeKa IOJHETOT o ocyheHor ¥ 6paHUoLa.
CJyi0BeHAyKO 3aKOHO/ABCTBO je 3a/Ap>KaJjio MOr'YRHOCT MOHaB/bakhba KPUBUYHOT
MOCTYNKa Y NOCTYNKY NOKPEHYTOM 3aXTeBOM 3a 3aLUTUTY 3aKOHUTOCTH,
AKO Ce M0jaBYU 3HAaTHA CyMmba y OAJIYYHE YMIbeHHIle Ha KOjuMa Cce 3aCHHBA
IpaBHOCHaXkHa npecyza. [locTynak no oBoM NpaBHOM JIEKY, Kao U OJJyKe
KoOje ce MOT'y JJOHETH y NOCTYIKY NIPeMCIUTHBawka NpaBHe 3aCHOBAHOCTHU
N paBHOCHa)He Ipecy/ie, 0AT0Bapajy NO3UTUBHONPABHUM pellekhbuMa 0CTalInX
Jlp’kaBa Ha jy>KHOCJIOBEHCKOM MpaBHOM npocTopy (4. 420-429 3KII CioBeHuje).

2.2.2. MexaHu3Mu 3a OMKAarar-e NpasHUX Hedocmamaka
Y HajeaxcHujum eeponckuM sakoHodascmseuma

3aKoH 0 KpuBHYHOM NOCTYNKYy CaBe3He Peny6.inke Hemauke (Strafprozessor-
dnung der Bundesrepublik Deutchland)’ npeaBuba cnerjuudaH CUCTEM TPaBHUX
JIeKOBa. Y peJjoBHE IpaBHE JIEKOBe CNafajy: ®aiba npoTuB npecyze (§312-332),
peBu3suja (§333-358) u kasb6a NPOTHUB 3aK/bydaKa U Hapeaou (§§ 304-311a
StP0O). UHTepecaHTHO je 1a ce peBU3HjOM [T06Hja HCKJ/bYYUBO MPaBHA OCHOBUIIA
npBoOcCTeneHe npecye. HauMe, pasJior 3a ocriopaBame Npecy/ie peBU3ujoM
jecTe moBpeia 3aK0OHA, KOja Ce CacTOjU Y HEMPUMelhUBaKy UJIU HENPABUJIHO]
npuMeHU npaBHe HopMe (§ 337). MehyTum, cucTeM BaHpeJHUX IPAaBHUX JIEKOBA
y HEMa4yKoM IIpaBy He npejBubha nobujame NpaBHe OCHOBUIEe TPAaBHOCHAXKHE
npecyze. [loHaB/batbe KpUBUYHOT OCTyNKa (§§ 359-373a) je jeAuHU BaHpeJHU
NpaBHUJIEK, KOjUM Ce TPEBACXO/HO MO6Hja YN beHHYHA OCHOBHU LA IPABHOCHAXKHE
npecyze. OcuM OCHOBa YHUHEHUYHE NIPUPO/ie KOjU 03BOJbaBajy MOryhHOCT

65/2016,22/2019, 55/2020, 89/2020, 191/20, 200/2020, 105/2021, 176/2021 - uradno precisceno
besedilo, 96/2022 - odl. US, 89/2023 - odl. US.

9 TekcT 3akoHa Strafprozessordnung der Bundesrepublik Deutschland npey3eT je ca https://
www.irz.de/index.php/downloads/%C3%BCbersetzungen.
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NPaBHOCHA>XHO OKOHYAHOT KPUBHUYHOT MTOCTYIKA, HEMAauKU IPOLeCHU 3aKOH
INpPOMNKUCYje U NOHABJ/balhe KPUBUYHOT MMOCTYIKA Y KOPUCT 0CYyheHOT, YKOJIUKO
je npecyaoM EBpornckor cyza 3a Jby/icka npaBa yTBpheHo kpuiewe EBponcke
KOHBEHIIY]je 3a 3alUTUTY JbYACKUX MPaBa U OCHOBHUX CJ000Ja y Npecyau
noMmaher cyzia, Koja ce ynpaBo 3acHHBA Ha ToM Kpiuewy (§ 359, cT. 6 StP0). [lak.e,
HH/UPEKTHO Ce J103B0J/baBa NobUjarbe U IpaBHe OCHOBHIIE MPABHOCHAXKHE
npecyze HeMaukor cyza. [[paBHU HeZocTaLu IpaBHOCHAXHe NMpecyjie MOTy
ce aHy/aUpaTHu U npuMeHoM § 79, cT. 1 3akoHa 0 CaBe3HOM YyCTaBHOM CyAy
Hemauke (BverfGG). Onpen6aMa oBor yjaaHa 3aKoHa JJ03BOJ/bEHO je TOHAB/baE
KPUBUYHOT NOCTYNKa MPOTHUB MPAaBHOCHAXXHUX NMpecyJa 3aCHOBAHUX Ha
NpONKCUMa KOjU Cy CyNPOTHHU YCTaBy UJIM NpPONUCUMA KOjU Cy OAJIyKaMma
YcTaBHOT cyJja NpUI/allleHd HUIITABHUM, UJIHM Ce NaK Ipecy/ie 3aCHUBAjy Ha
TyMauemy poIrca Koje je YcTaBHU cy/ nporaacuo HuiuTaBHuM (Haller, Conzen,
2010: 655). [To3auTUBHONIPAaBHU PEXHUM IMOHAB/hatba KPUBUYHOT MOCTYIKA Ha
LITETY ocyheHOTr He AONyLITAa HU UHAUPEKTHY MOTYRHOCT NpeucnMTUBaba
IpaBHe yTeMe/bEHOCTH TPABHOCHAXKHE IIpecyZie HeMauyKUX KPUBUYHUX CY0Ba
(§ 362 StPO). OcumM Tora, UCKJ/by4dyje ce MOT'yNHOCT MOHAaBJ/bakha KPUBUYHOT
MOCTYIKA ,paju Jpyrayujer ogMepaBatha Ka3He Ha OCHOBY UCTe oApenoe
KPUBUYHOT 3aKOHA", KAao HU yCJieJ| CMakbeHe ypauyH/bUBOCTH (§ 363 StPO).

CucTeM npaBHUXJIEKOBA Y PpaHYyCKOM KPUBUYHOM IOCTYNIKY NPONUCYje NOAeNy
NpaBHUX JIEKOBA Ha peJl0OBHe U BaHpeAHe. MehyTuM, oBa kyiacudukaiuja ce He
3aCHHUBA Ha KpUTepUjyMUMa NPONKCAHUX y HalleM NpaBy. PeJoBHU paBHU
JiekoBH (les voies du recours ordinaires) u3jaBJbyjy ce U3 6UJI0 KOT pa3Jora
(4MHEeHUYHOr WJIM NPAaBHOT) U MOTY NPOy3pOKOBaTU NIOHABJ/bakbe NMOCTYIKA.
C npyre cTpaHe, BaHpeJJHU NMpaBHU JiekoBH (les voies du recours extraordinai-
res) moJiHOCe ce paJiu MPeUCIUTHBakha 3aKOHUTOCTH U TPABUJIHOCTH CYACKUX
oJlIyKa y 3aKOHOM IpeABUheHUM ciydyajeBUMa, KaJ HUje Moryhe u3jaBuTu
penoBHe npaBHe JiekoBe (Pradel, 2000: 712).

[lo6bujarme npaBHe OCHOBHUILE MPABHOCHAXKHUX NpecyAa y GpaHLyCKOM MpaBy
(pour raison de droit) moryhe je nogHomeweM KacanimoHor 3axTeBa y MHTEpPeCy
3aKOHA U 3aXTEeBOM 3a NpeUCIUTUBabe KPUBUYHE NIpeCyie ycJiel U3pUljama
ofsiyke EBpomnckor cyza 3a Jby/icKa npaBa. KacalijoHu 3aXTeB y HHTepecy
3akoHa (le pourvoi en cassation dans i intérét de la loi) no6uja ce mpaBHa OCHOBUIA
NMpaBHOCHAXKHE Mpecy/ie ¥ CTOra je ped o ,IpaBOM"“ BAHPeJHOM IPaBHOM JIEKY.
C npyre cTpaHe, KacallUOHU 3aXTEB Y y UHTePeCY CTPaHKe, HaKo ra ¢paHLyCcKU
NIPOLIECHU KOJZIEKC CBPCTAaBa Yy BaHpe/lHe NIpaBHe JIEKOBe, 10 CBOjOj MPaBHO]J
NpUPOJU je peJOBHU paBHU JieK. OH ce NOJAHOCH MPOTUB HEMPABHOCHAXXHUX
npecyza Koje HUje Moryhe nobvjaTy ocTaJuMM peJJOBHUM IIPaBHUM JIeKOBUMa
(mpuroBOpOM UJIU aTesoM).
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KacanuoHu 3axTeB y MHTepecy 3aKOHA MOXe NOJAHEeTH BpXoBHU Ty»xuJal,
Koju moctyna npej KacallMoOHHUM CyJOM, U TO NPOTUB NMPABHOCHAXKHUX
npecysia aneJsaloHOT, MOPOTHOT, MONPAaBHOT WJIM IOJHUIHUjCKOT CY/a,
NPOTHUB KOjUX OBJIalINeHa JIMIa HUCY 6JIarOBpPEMEHO YJI0KHUJIa Kacal[HOHHU
3aXTeB Y HHTepecy cTpaHKe. [[pUIMKOM 0/1yYHBamka 0 OBOM BaHpPEJHOM
npaBHOM Jieky, KacaliuoHu cy1 He MOXe OTOPIIATH 0JI0XKaj CTpaHakKa, a
[[UJ/b O/IIYYHMBaba jeCTe yjeJHauYaBambe CyZaKe IPaKce U MOIITOBAaKke 3aKOHa.
OBako KOHIIMIIUpaHa GU3NOHOMHU]ja KACAllMOHOT 3aXTeBa Y MHTepecy 3aKoHa
MHCIUpHcasa je dpaHIyCKe TeopeTHUYaApe Jla 0BAj MPAaBHU JIEK 03HAYaBajy Kao
,IIPaBU" Kacal[MOHU 3aXTeB y UHTepecy 3akoHa. HacynpoT Tome, ,HenpaBu“
KacalMOHHU 3aXTEeB Y HUHTEePEeCY 3aKOHa je, y CTBapH, NOHUILITAjHA Hape0a
MUHHUCTpA NpaB/ie, KOjoM OH Hapehyje BPXOBHOM TYKHUOILY /la IPBOCTEIEHY
WJIM PYTOCTEIEeHY IPeCcyAy KojoM je moBpeheH 3aKOH ynyTH KpUBUYHOM Behy
KacanuoHor cyja. KacauuoH#u cy/i, y OBOj CUTyallUju, MOXKe YKUHY TH IPECYAY
Y IpeJIMeT Yy TUTH Ha IIOHOBHO cyherwe JpyroM Cyy UCTe BPCTe U CTeleHa
Kao Cy/| KOjH je JoOHEO MoGUjaHy OJJIYKY, C TUM /Jia ¥ IOHOBJbEHOM MOCTYIIKY
Baku 3abpaHa reformatio in peius (Mathias, 2007: 219).

3aKOHUTOCT NPAaBHOCHAXKHUX CYACKUX OJJ1yKa (pecyAa, pellierha U Hape01)
Yy PYCKOM MpaBy NPEUCHUTyje ce HaJ30pPHOM >KaJ6oM U NMpPeACcTaBKOM.
OBaj BaHpeAHU NPaBHU JIEK Ce NOAHOCHU 360r GUTHUX NOBpeJja KPUBUYHOT
MaTepujaIHOT UJIM IPOIECHOT 3aK0HA, KOje MOTY Jla YTUUY Ha KCXO/ MOCTY KA
(4a1. 412 Yeo0108H0-npoyecccyanvHblii kodekc Poccutickoli Pedepayuu). HapzopHa
»KaJs16a M peICTaBKa Ce MOXKe MOJHETH MPOTHUB: ) OAJIyKa IPBOCTENEHUX CY/J0Ba
denepanHux cybjekaTa NPOTUB KOjUX je UCKopUlIheHa amesaloHa XaJiba
WU TipecTaBKka BpxoBHOM cyay Pycke Penepanuje; 6) oJ/IyKa OKPYKHUX
(moMopckuXx) Cy/i0Ba NPOTHB KOjUX je UCKopUIheHa aneJaljMoHa KaJiba uiu
npejactaBka BpxoBHoM cyny Pycke ®@enepanuje; B) oaJyka »aJsibeHor Beha,
CYJCKOT KOJIeTHjyMa 3a KpMBUYHA JleJla U BOjHOT KoJlernjyma BpxoBHor cyza
Pycke ®enepanuje foHeTe y anesialluOHOM MOCTYIKY; I') pellieha CyACKOT
KoJIerujyMa 3a KpUBUYHaA JleJla U BOjHOT KoJierujyma BpxoBHor cyga Pycke
depnepanyje JOHETUX Y KACALLUOHOM MOCTYMKY; 1) Hapen6u [IpeacegHUIITBA
BpxoBHor cyzna Pycke ®egepanuje.

OBJslamtheHu TUTYJ/IAapH 32 HHUIMPakb€e MOCTYINKA IPEUCIUTHBAKA [paBHe
3aCHOBAHOCTH NPaBHOCHAXHE Npecy/ie MoAHOLIeheM HaJ30pHE KaJibe jecy:
ocybenu, 6paHuIal, 3aKOHCKH 3aCTYMHUK ocyheHor, omtTeheHy, npuBaTHU
TyXWJal], 3aKOHCKH 3aCTYIIHUK U HYHOMOhHI/IK MPUBATHOI TYy»HOILlA, Kao "
JipyTaJiblia y MepH y K0joj ClIOpHa MU Taka yTHYY Ha lbUX0Ba [paBa U HHTepece.
[IlpaBo Ha mMoOJHOIIEH€e HAA30pHEe MpeACTaBKe MakK Mpunaja: BpxoBHOM
jaBHOM Tyxuouy Pycke @efiepanuje U keroBUM 3aMeHHUIUMA, TYKHOIIUMaA
cyb6jekaTta Pycke @esepanuje, BOjHUM TYKMOLMMaA U HbUXOBUM 3aMeHHUIIUMa.

87



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

[IpaBHOCHAXXHY NpecyAy y ey KOju ce 0JHOCH Ha rpahaHCKy Tyx0y UMajy U
nogHocusal rpahaHcke Ty»x6e ¥ rpabaHcku TykeHuK (JlynuHckaja, 2009: 890).
Of1y4rBar€e 0 0BOM IIPABHOM JIEKY CACTOjH Ce U3 IPETXOAHOT TOCTYIIKA, y KOMe
ce npolemwyje popmMasiHa UCTIPABHOCT MO HETOT HA/130pa XKaJjibe U Pe/ICTaBKe,
¥ Ha/I30PHOT MIOCTYIIKA, y KOMe Ce IOHOCH MEPUTOPHA o 1yKa. [Ipeice THULITBO
BpxXOBHOT Cy/la MOXe MPaBHOCHAXXHY NPEeCyAYy OJA0OUTH, YKUHYTHU U BPaTUTHU
Ha O/JIy4YHBame NPBOCTENEHOM CY/y, alleJIallUOHOM CYAY, BpaTUTH Y $pasy
Kacaluje, aJld ¥ IPeUHAYUTH 0OUjaHy OJJIYKY.

C/JIMYHO HEMAYKOM NPaBY, UTAJIHjaHCKO KPUBUYHOIPOLECHO 3aKOHOAABCTBO
Kperpa olTHMaJHU HOpMaTUBHU OKBUD 32 OTKJIatbake IPaBHUX HeJloCTaTaka
y MOCTYIKY 10 peJIOBHUM NMPaBHUM JieKoBuMa. Utanujancku Codice di proce-
dura penale,'® ocuM npusuBa, npeABrbha u MoryhHoCT noHOLIEHa KacalUjCKe
»KaJ16e Kao peJIoBHOT IpaBHOT Jjieka. [[puToM, KacalluOHUM cyhereM ce, 0CUM O
o/lJIyKaMa NPU3UBHUX CYZA0BA, 0J1y4yyje 0 0CHOBAaHOCTU IPBOCTENEHUX CY/J0Ba
MPOTHUB KOjUX Ce He MO>Ke MOJJHEeTH PHU3UB HJIM HeToCpe/JHA KacalyjcKa xaJiba.
JlakJie, ©TaJMjaHCKO 3aKOHO/J,ABCTBO JONYIITa MOr'yhHOCT NpeucnuTUBamka
IpUMeHe IPaBa U CYLITHHE ONTYK6€ KOju YMHe TPaBHY OKOCHUILY APYTOCTEeNeHe
oanyke. TuMme ce ofyia)ke HaCTynawe NPAaBHOCHAXXHOCTU CYACKUX OJJ1YKa
Y, OIUITe NOCMaTpPaHo, CTaBJ/ba TauKa Ha CBAKy Jla/by MOTYhHOCT mpoMeHe
IpaBHEe OCHOBHIIE IPeCy/ie HAKOH TPaBHOCHAXXHOCTH. PeBH31joM, Kao je JUHUM
BaHpEeJHHUM MPABHUM JIEKOM 3aCTYI/beHUM Y UTAJHjaHCKOM MPaBy, AOMYILITA
ce MoryhHoOCT ,JIOHOBHOT OTBapata cJay4aja“ Ha OCHOBY I'py6UX YHHEHUYHUX
HeJocTaTaka. M3y3seTHo, ako cy ocybyjyha npecyza uau ka3HeHH HAJIOT
3aCHOBAHU Ha OJJ1yL U rpabaHCcKOr UM yIIPaBHOT CyJa Koje Cy HaKHaJHO
oro3BaHe (a UMaJie Cy CTATyC NPejyAULHjaJHOT TUTakba IPUINKOM OAJyYMBabA
Yy KpUBHYHOM NOCTYIIKY), TO he npe/icTaB/baTH OCHOB 3a peBU3Hjy (4. 630, CT.
2 CPP). OBo je jeirHa 3aKOHCKA MOTYNHOCT Jla ce y IOCTYIIKY 110 BaHpPeHOM
IIpaBHOM JIeKy IPEUCHIUTY]je paBHA yTeMe/beHOCT IPaBHOCHAXHE NIpecyie y
HMTaJHjaHCKOM KPUBHUYHOIPOIeCHOM 3aKoHOojaBCTBY (Sfappini, 2002: 251/256).

3. 3akJ/pyyak

[IlpaBHOCHa)XHA MpecyAa MNpeACTaB/ba KPYHY YUHEHUYHOT W IMPaBHOT
obopMsbema KpuBUYHe cTBapu. CTora, mpaBHa OCHOBMILIA IPaBHOCHAXKHE
npecy/ie, HApaBHO HU YUIEHHUYHA, He CMe OCTaBJ/baTH CYMIbY y CONICTBEHY
ycnpaBHOCT. CHCTeM BaHpeJHUX IpaBHUX JieKoBa y NpaBy Cpbuje, 3a pa3iuKy
0/ HEKUX KOMIIAapaTHUBHOIMPABHUX CHUCTEMA, AOMNYLITA NMOOHjalbe MpaBHE

10 /[loHer je 22. cenTeM6b6pa 1988. roguHe, a cTynuo Ha cHary 1989. roguHe. [lociemwa
HoBeJanuja (Aggiornato con le ultime modifishe legislative introdotte dal Dl gs. n. 150 del 2022
- Riforma Cartabia), npey3eTo ca https://www.brocardi.it/codice-di-procedura-penale/.
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OCHOBHUIIe IPAaBHOCHAXKHE MPECY/ie, U TO MO/JHOLIEheM 3aXTeBa 32 3aLITUTY
3aKOHUTOCTH. MehyTuMm, npomMeHa ¢prU3rOHOMUje OBOT BaHPEJHOT MPaBHOT
JIeKa OTeXXaBa OCTBapHBakbe ONTHUMAJJHUX Pe3yJTaTa Ha 0JbY OTKJIakharha
HE3aKOHUTOCTH PaBHOCHAXHUX pecyaa. Hajupe, ycioB/baBalbe MOryhHOCTH
no6ujarka NpaBHE OCHOBHIE NMPAaBHOCHAXKHe NpecyZe YUHeHUIoM /Ja je
HeKa OKOJIHOCT 6HuJIa 0[] 0/ 3Ha4aja 3a MpaBUJIHY UJIU YjeJJHa4eHY IPUMEHY
npaBa“, 06jeKTUBHO Cy’KaBa IoMalllaj HacTojarka Jla Ce Y MOTIIYHOCTH OTKJIOHE
IpaBHU HeJIOCTAIU TPaBHOCHAXHe npecy/e. [[oToM, ry6UTaK eKCKIY3UBUTETA
BPXOBHE Ty HJIauKe NHCTAHIE Z1a TOJTHOCH 3aXTEB 32 3aIITUTY 3aKOHUTOCTH,
y3 mapaJiesqnsaM ca MoryhHouhy sa TUTy/1ap oBOr mpaBHOT JieKa GyAy U
ocyheHM ¥ 6paHuUJIal, HApyllaBa caM CMHCA0 3aKOHUTOCTH Kao IPEBACXO/LHO
MHCTPYMEHTa jaBHOr HWHTepeca. [loBpaTak 3axTeBa 3a WCIHUTHUBaHE
3aKOHHUTOCTH NPAaBHOCHAXKHE Mpecyze, Kao NMaH/iaHa 3aXTeBY 3a 3alUTUTY
3aKOHUTOCTH, N1060JbIIA0 6 UHCTUTYIIMOHAJIHe MoryhHOCTH ocyheHor Ja
no6uja NpaBHY OCHOBUIY MPAaBHOCHAXKHE Mpecy/ie, aJd OM U UCIIOUITOBAO
OCHOBHE IOCTYJIaTe NPUHIMIA jeJJHAKOCTH 0PY?Kja Y KPUBUYHOM HOCTYIKY.
HcTo Tako, He BUJM Ce Ba/baHHU pa3JIOT 3a eJUMUHHCAlke MOryhHOCTH
NOHAaBJ/batha KPUBUYHOT MOCTYINKA HAa OCHOBY MOJJHETOT 3aXTeBa 3a 3aLUTUTY
3aKOHUTOCTH, ILITO je Jleo MO3UTHUBHOIPAaBHE peryJjaThuBe MHOTHX JpKaBa.
He Mo2Ke ce CTBOPHUTH ONTHUMAJIHU IPABHU aMOUjEHT 3a aHY/IMPakbe MPaBHUX
HeJloCTaTaKa NPaBHOCHAXKHE MpecyZie aKo He OUTH NocTojasa MoryhHocT fa
ce y MOCTYIKY NpeuCnUTUBaa IpaBHe OCHOBUIlE IPAaBHOCHAXHE Mpecy/ie
OTKJIOHE IPyOH YHHbeHUYHU HEZI0CTAIM (3HATHA CyMIba y TOCTOjakhe Oy YHUX
YHHbEHMUIIA) Ha KOje ce MPaBo NPUMEHUJIO.
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REMOVING LEGAL DEFICIENCIES OF FINAL JUDGMENTS

Summary

Once a court renders the final judgment, it sets in motion the procedure for the
execution of the decision stated in the formal/operative part of the final judgment
(disposition). The final judgment is the result of a meticulous factual reconstruc-
tion of the committed criminal act and the application of criminal law norms to
the established facts. Being rendered in the final stage of the conducted criminal
proceedings, the final judgment is the pinnacle of the institutional response to
the suspicion that the defendant’s conduct has satisfied the essential elements of
a specific criminal offence. The right to file an appeal against the final judgment
of the first-instance court ensures the judicial control of legality and regularity of
the final judgment rendered in the first-instance proceedings. The appellate court
decision is final, legally binding and enforceable. The harmful effects arising from
the execution of a final and binding judgment (or legal deficiencies stemming the-
reof) may be removed only by a subsequent decision of the supreme court rendered
in the proceeding initiated by lodging a claim for extraordinary legal remedies, in
compliance with the legally prescribed procedure. The final judgment of a lower
court may be annulled for factual or legal (substantive or procedural) shortcomings.
This paper examines the deficiencies pertaining to the legal grounds of the final
judgment.

Keywords: final judgment, legal grounds, legal remedies, request for the protection
of legality, legal deficiencies of final judgment.
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E®PHUKACHOCT 3AJEJHHYKOI HCTPAKHOI' TUMA
KAO HHCTPYMEHTA 3A IIPUKYIT/bAKE U PASBMEHY
JAOKA3A Y IPEKOTPAHHYHHM HCTPATAMA™

Ancmpaxkm: Y ogom pady ce Ha np8oM Mecmy pasmampa npasHu oKeup 3a
dopmuparse u hyHKYUOHUCARE 3AjeOHUYKO2 UCMPAHCHO2 MUMA HO HUBOY
Eeponcke yHuje, ca Ha2/1ackoM Ha nocieduyama Koje 08a npasu.ia mMozy
umamu Ha yobauvasaree 3akoHodasHoz oksupa Penybauke Cpbuje y 080j
o6.1acmu, Koju makohe npedcmas./ba npedmem aHaause aymopa, npu 4emy
Je nocebHa naxcrea noceeheHa npakMUYHUM pazmMamparbuMay nocmynky
@opMuparea 3ajedHUYKO2 UCMPANCHO2 MUMA U OPULUHAIHUM e1eMeHmuMda
0802 npozpecusHoz cpedcmea mehyHapodHe capadree. Jlpy20 dcapuwime
080z pada je nodpwka kojy Eepoyacm moodice npysxcumu y nocmynky
dopmuparba u GyHKYUOHUCArA 3AjeOHUYKUX UCMPAXCHUX MUMO8A YUju
¢y yvecHUyu kako dpxcase yaaHuye Egponcke yHuje, mako u dpicase Koje
Hucy uaaHuye Eeponcke yHuje, me ce y pady makohe pazmampa u capadra
Peny6auke Cpé6uje ca Espoyacmom u npedcmassoajy mozyhHocmu 3a dasve
yHanpehusarse mehyHapodHe capadrse ca dprcasama yaaHuyama Eeponcke

"maja.lukic@ius.bg.ac.rs

"milena.manojlovic@vrhovnojt.gov.rs; CraBoBY U3HETH y pajly He Npe/icTaB/bajy CTABOBE
WHCTUTYIIMje Y K0joj je ayTop 3amnocJjeH, Beh npeAcTaB/bajy UCK/bYUUBO JUUYHE CTABOBE
ayTopa.

"Pa/ije pe3ysTaT UCTpaKMBakha Ha HAYYHOUCTPAXKUBAYKOM IIPOjeKTy ,CaBpeMeHHU npo6ieMu
npaBHor cucteMa Cp6uje”, koju dunancupa [IpaBuu akynteT YHUBep3uTeTay beorpany
Y U3JI0°KeH je Ha MehyHapo/jHOj HayYHOj KoHepeHUju “[IpaBo U JpyLITBEHE BpeJHOCTH”
oapxkaHoj 21. 4. 2023. roauHe Ha [IpaBHOM dakyaTeTy YHUBep3uTeTa y Humy.
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YHUje HakoH homnucusarba Cnopasyma o capadrwu Espoyacma u Peny6auke
Cpbuje 2019. 200dune, y3 Hagohere npumepa 3ajedHUYKO2 UCMPAHICHO2 MUMA
Koju je nodpacan 00 cmpawe Espoyacma, kao usnycmpayuje npedHocmu 0802
UHcmpymeHma mehyHapodHe capadrse.

KmyuHe pevu: npasocydHa capadrea, mehyHapodHa npasHa nhomoh,
npekozpaHuyHe ucmpagze, sajedHu4Ku ucmpaxcHu mum, Eeponcka yHuja,
Espouacm.

1. YBoagHe HalIOMeHe

»,KaKo TpaHCHalMOHAJIHU ¥ OPraHM30BaHU KPMMUHAJI JJaHaC BULIE He [TI03Haje
rpaHulle Jp>kaBa U pexKruMa, Ioka3yje ce noTpeba Jja ce IpercnuTajy HeKe 10
cajia yCcBOjeHe CcoJIyLMje 3a TaKBe CUTYyalldje, Te Jla ce MoTpaXke HOBa U 60Jba
pelierwa Koja he 6uTH edrKaCHU]a U BULlIE O r0OBapaTU NoTpe6amMa caBpeMeHor
»kuBoTa“ (Kuypcku, Tpuunuh, 2011: 61). ,MehyHapoHa KpMBUYHONIpaBHA
capa/iiha jacHo yKa3yje Ha HY>KHOCT capa/iibe U HeMOTYNHOCT U30J1aluje ApKaBe
Y weHor npasHor cuctema“ (bejatosuh, 2012: 33), asiM cBe KOMIJIEKCHUjHU
06JIMIIM IPEeKOTPaHUYHOT KPUMUHAJIA, KOjH Ce 0CJIakhajy Ha pa3Boj TEXHOJIOTHje
U 10601y KpeTama, I0CTaBJ/bajy JOAaTHe U3a30Be NpeJ opraHe KPUBUYHOT
romemwa. Y KOMIJIEKCHUM NpeJMeTUMa ca MehyHApOJHUM eJIeMEHTOM, KOjU
3axTeBajy 6p3y peakiiyjy ¥ KOOpAWHALUjy OpraHa KpUBUYHOT FObeHba JiBe UJIU
BUIIIE [ip>KaBa, TPaJUIlMOHAJIHU HHCTPYMEHTU MehyHapojHe TpaBHe noMohu
nokasyjy oapebeHa orpanuyema, yaumajyhu HapouyuTo y 063Up Kako BpeMe
Koje je y pe/IoBHUM yCJI0BUMA NOTPe6HO o/ yliyhrBama 3aMOJIHULE 10 TpUjeMa
pesyJsiTaTa U3BpLIEHa, TAKO U YeCTY HeMOTYRHOCT UM orpaHu4eHy MoryhHocT
HeIlocpeJHOI KOHTAaKTa HaJJIeXXHUX OpraHa Jip>kaBe MOJIMJ/be U 3aMOJbeHE
Jip>KaBe, IOHeKa/, 0/ HApOYMTOr 3Hayaja y BpeMe U3BpIlera 3aXTeBa CapKaHor
y 3aMOJIHULIM, OJHOCHO Y TPEHYTKY NpeAy3UMama TpakeHe JJ0Ka3He pajmbe.
3ajeJHUYKHU UCTPAKHHU TUM je jelaH o4 Moryhux oiroBopa Ha TaKBe U3a30Be
KOjU 3aXTeBajy ONTHUMHU3AIUjy NOCTOjeNuX HHCTPyMeHaTa y3ajaMHe NpaBHe
NOMOhM y KpUBUYHUM CTBapuUMa, 6yaAyhu Aa 3ajeAHUYKU UCTPAXKHU THUM Y
onpeheHUM ciyyajeBUMa HyAU ebUKACHU]Y aJITEPHATUBY TpaJUIHOHAJHUM
Cpe/iCTBUMA 3a IPUKYII/bakbe U pa3MeHy loKa3a y NpeKorpaHMYHUM UCTparama.

3ajeJHUYKU UCTpakHU TUM (pasbe: 3UT) je peslaTUBHO HOBO CpeACTBO
MehyHapo/JHe NpaBHe TOMONY, 0OCMUII/bEHO Jja YHANIPeY capa by NPaBOCYLHUX
opraHa ¥ opraHa 3a ClipoBoheme 3aKOHa iBe UJIM BHIlle [ip>KaBa y UCTparama
NpeKorpaHUYHOr KpMMHHAJIa U IOMOrHe y NMpeBasuaXewy yooudajeHux
npenpeka Ha Koje ce HaWJla3W y KJACUYHUM NOCTyNIMMa MehyHapojHe
npaBHe NOMONM y KpPUBUYHUM CTBapuMa. [I[pakTUYHM BOAMY O 3ajeJHUYKUM
HCTpaXHUM THMOBHMa KOjU je u3pajusa Mpesxa HallMOHAJIHUX eKcllepaTa 3a
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3ajeIHUYKE UCTPaKHe TUMOBe! fedrHUIIE 3ajeJTHUYKH UCTPAXXKHHU TUM Kao:
,MeDyHapoaHU asiaT 3a capa/[iby 3aCHOBaH Ha crlopasyMmy uaMehy HajiesxHUX
opraHa — Kako IpaBOCyAHUX (CyZHje, jaBHU TYKHUOLHU, UCTPAXKHE Cy/IUje), TAKO
Y OpraHa 3a cripoBol)ere 3aKOHa — iBe UJIY BUIIIE PXKaBa, 0CHOBaH 3a ojipeheHo
BpEeMe U ca TIoCeOHOM HAaMeHOM 3a CIpoBohee KpUBUYHE UCTPAre y jeZiHOj UIn
Bulle apkaBa” (Practical Guide, JITs Network 2017: 9).

3ajeJHUYKH HUCTPa’KHU THM je MOCeOHO KOPHUCHO CPeJCTBO capajiibe y
cJlyyajeBUMa NpeKOrpaHUYHOTI, HAPOUUTO OPraHMW30BaHOr KPUMHKHAJIA, Kaja
HCTpara opraHa jeiHe Ap»KaBe 3aXTeBa KOOPAUHAIU]y ca OpraHuMa JApyrTe,
WJIM BUIIe Pa3JUYUTUX ApxKaBa. TekxrnHa KPUBUYHOT Jejia HUje oAJyuyyjyhu
dakTop 3a U360p OBOT BU/JA capajiibe, Beh KOMIJIEKCHOCT UTakba capajibe,
pa3MeHe f0Ka3a U KOOpJHHAllMje UCTpara Koje ce CIIpOBOJie Y BUlIe JprKaBa
(JanuhwujeBuh, ManojnoBuh HenesbkoBuh, Munuhesuh, 2019: 50). OcHoBHa U
y IUTepaTypHu Hajuellhe HCTHUIIAHA TPELHOCT OBOT UHCTPYMEHTA capajiibe je
r3berapame notpebe 3a ynyhupameM 3aMoTHUIA U3Mehy ApiKaBa YK/bYYeHUX
y oapebeHU UCTpakHU THUM. 3aK/byuHBame clopa3dymMa o GopMUpaAYy
3ajeJHUYKOT UCTPAKHOT TUMa 3aMembyje BEeJIMKHU 6P0j 3aMOJIHUIIA KOoje 61
6uJie pa3aMemeHe u3Mehy apxkaBa yianuna TuMa (Block, 2011: 84), 6ynyhu aa
npeJMeTHHU criopa3yM oMoryhaBa HelmocpeHy pa3MeHy HHpopMaInuja u oKasa
u3Mehy HaJlJIeXXHUX OpraHa JipKaBa YKJ/by4eHUX y TUM. Ha Taj HauuH ce mocTUxe
He caMo yOp3aBakbe capa/itbe U IprubaB/batba HHGOpPMaIiMja v 0Ka3a IOTPe6HUX
y ioMmaheM KpUBUYHOM NOCTYIKY, Beh ce Takohe ocurypaBa kbUx0Ba Jl0Ka3Ha
CHara Inpej CyZloM y MOCTYIIKY 3a KOjU ce NpubaBJ/bajy. Y1aHOBe THMA YUHE
oBJialtheHU Npe/CTaBHULM HaAJIeXKHUX OpraHa ipKaBa YK/by4YeHUX Y TUM, KOjU
HMMajy MOryhHOCT Zia IPUCYCTBY]Y IOKa3HUM pajilbaMa Kako y joMmahoj pKaBH,
TAaKO M Ha TEPUTOPUjHU APYTHUX ApKaBa YaHULA TUMa. [IpeJHOCTU HenocpeiHOT
NpPUCYCTBA YJIaHOBA THMa MPOLECHUM paJbaMa y CTPaHOj IpKaBu cy 6pojHe,
0/] HajjeJHOCTAaBHHUje MOTYNHOCTH Jja ce CBeJOKY Ha JIMIly MecTa [10CTaBHU
JIONYHCKO MUTAakbe, MPeKo oMoryhaBamwa npeBa3ujakeha je3anuKux 6apujepa
Y pa3JiMKa y IpaBHUM CHCTeMHUMa, IpaBOBpeMeHe pa3MeHe HHbopMalyja u
afanTalyje njaHa UCTPAXKHUX aKTUBHOCTH ycJieJ; HOBOHACTAJIUX OKOJIHOCTH,
pa3MaTpama npubaB/baka J0AAaTHUX J0Ka3a Ha JIMIy MeCTa, 40 pa3MeHe
JIO6GpUX MPAKCH U Jla/ber jayara noBepema Mehy opraHuMa Koju 3aje JHUYKHU
CIIPOBOJie UCTpaAry NpekorpaHMyHe KpUMHUHaJIHe aKTUBHOCTHU. [lojenunHu
ayTOPH MCTUYY 3Hauaj ,3ajeIHUYKOT TpaBocyaHor mpoctopa“ (Block, 2011: 84),

1 JITs National Experts Network, ocHoBana 2005.roauHe, ca CekpeTapujaToM y IpocToprjamMa
EBpoyacTa uMa 3a 1u/b Jla oJaKlia paj Ha/JJIeXXHUX OopraHa JAp:kaBa 4jaHula EBponcke
yHHUje, npoMoBulle ynotpeby 3UT-a u 06e36eau dopyM 3a pa3aMeHy UCKYCTaBa U U3a30Ba
y IpMMeHU OBOT MHCTPYMeHTa u3Melhy npakTuvapa. 3a Bullle HHOpMaIi1ja 0 0BOj MpexH
BUAeTH: https://www.eurojust.europa.eu/judicial-cooperation/practitioner-networks/
jits-network.
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0JIHOCHO ,ipaBHoOr npoctopa“ (Roger, 2022: 26) koju ce cTBapa yCnoCcTaB/bakbeM
3ajeIHUYKOT UCTPAXKHOT TUMA, Y KOMe Ce MOTY ,pa3MemUBaTH JI0Ka3u Koju
ce MOT'y KacHHje yIoTpeGUTH IpeJ| CYyJI0M CBaKe 01 YKJbYUeHUX JipKaBa, 6e3
0063Upa Ha YMIbEHULY T/le je mpeAMeTHH JjoKa3 npubaBsbeH” (Roger, 2022: 26).
Huje 6e3HayajHO MOMEHYTH U [ja capa/ikha Ha/IJIeXKHUX OpTraHa iBe UJIM BUILEe
Jlp>KaBa MmocpeiCTBOM 3aje/JHUYKOT UCTPAXKHOT TUMA JIONPUHOCH IOLITOBAKY
HayveJia ne bis in idem. Haume, y ciiy4ajy uctpara npeKorpaHu4He KpUMHUHAJHe
aKTUBHOCTH, OJJHOCHO MapaJieJJHUX UCTpara, MoXe ce JIOTOJAUTHU Ja ce Y
M00/MaKJIOM CTaZijyMy KPUBUYHOT MIOCTYIKA ohe 10 ca3Hamba Jja ce IPOTHUB
UCTOT JIUIA Y PAa3JIMYUTUM Jip>KaBaMa BOAU MOCTYNaK 360T UCTOT YUHEHUYHOT
cTama. Pusuny koju Mory npousuhu ycie; 1ocTojarmba NapaJeIJHUX UCTpara ce
Mory npeBasuhu 6/1aroBpeMeHUM YCIOCTaB/batbeM KOMYHHUKaIUje ca KoJierama
M3 ZIp>KaBa ca KojuMa je y okBUpYy AoMahe ncTpare yTBpheHa nmoBesaHoCT
KpUMHHaJIHE aKTUBHOCTH. Pa3aMeHa nHopMaluja usMehy Haisie:kHUX opraHa
Ha KOOp/JIMHAIMOHOM CacTaHKY, Hajuelllhe, ajiu He HYKHO, Y OpraHA3aluju
AreHuuje EBporncke yHUje 3a TpaBOCYAHY capa/itby Y KPUBUYHUM CTBapUMa —
EBporacTa, npy»xa Hapo4UTO A06PY NPUIUKY Zia Ce 6JIaroBpeMeHO pa3MoTpe
CBU MOTEHIIWjaJIHU PU3ULH KOjU MOTY NpoucTehH U3 napaJieJIHUX UCTpara, Kao
Y /1a ce pa3MOTpe MM Tama Koja ce TUUy NOTEeHIMjaJJHUX CYK00a Ha/I/IeKHOCTH.
Koopaunanuvonu cactaHuu takohe omoryhaBajy pasmaTpake norpebe u
MoryhHOCTH 32 OCHUBame 3ajeIHUYKOr UCTPA’XHOT TUMa Y KOHKPETHOM
npeMeTy.

[loppwika EBpopacTta mpy»ka BeJIUKY JOJAaTHY BPeJHOCT 3ajeJHUYKOM
HCTPaXKHOM TUMY, 0J1aKlllaBajyhu mberoBy WHPY NPUMEHY y NPAKCH, O YeMY
heMo BuIlle leTa/ba U3JI0KUTHU HAKOH LITO MPeJCTABUMO IPAaBHU OKBUP KOjU
ypebyje dopmupame u PyHKIMOHHUCAKE 3ajeJHUUKOT UCTPAKHOT THMa.
Ynpkoc YMmbeHHUIIM /|a je TPaBHU OCHOB 3a OCHUBake U QyHKIuoHucamwe 3UT-
OBa CaJip>KaH U y nojeJUHUM MeDyHapoJHUM MHCTPYMEHTHMA YCBOjeHUM
y oKBUDY YjeaumweHux Hanuja u CaBeta EBpomne, Hamepa ayTopa je 6uja ga
dokyc aHa/M3e cTaBe Ha UHCTpyMeHTe EBpoOICKe YHUje U TpUMepe HbUXO0Be
HMIIJIEMeHTallMje y IpaBHe CUCTeMe Jip>KaBa 4yaaHula EY, ananusupajyhu
npuMep jefHe Jp>kaBe ocHHBa4a EY, jeiHe HOBe AprkaBe 4jlaHULE U jeiHE
Jp>KaBe KaHJuJaTa 3a 4aHCTBO EY, a cBe y 11UJ/by NpoLieHe MocJaeauna Koje
npaBHe TekoBHHe EY koje ce ogHOCe Ha 3ajeJHUUKE UCTPa)KHe TUMOBE MOTY
MMaTH Ha yobJiM4aBame 3aKOHOJaBHOT OKBUpa Peny6snke Cp6uje y OBOj
o6sactu. [lopes Tora, ayTopu he ykasaTu U Ha NOAPIIKY Kojy EBpoyacT Moxe
OPYKUTH IPUJIUKOM GopMUpaba U QYHKIMOHUCA A 3aje THUYKUX UCTPAXKHUX
TUMOBA YMjU Cy YYECHHUIHU U JpKaBe Koje HUCY 4aHule EBporcke yHuje,
yK/byuyjyhu u Peny6sinky Cp6ujy, ca 0CBpTOM Ha M Takbe capajibe Penybrke
Cpb6uje ca EBponjactom.
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2. [IpaBHU OKBUp 32 ocHUBamwke 3UT-a Ha HUBOY EY

2.1. PeaesanmHe odped6e npasHux mekosuHa EY koje
ce 00HOCe Ha 3ajedHUYKe UCMPAXCHe mMuMoge

Ha nuBoy EY oBaj HHOBAaTHBHU 06JIMK IPABOCY/JHE Capabe YBeIeH je 4JIaHOM
13 KoHnBeHI1je 0 y3ajaMHOj paBHOj MOMOhY y KpUBUYHUM CTBapuMa usMehy
Jp>kaBa uiaHuia EBponcke yuuje us 2000. roguHe? (game: Konsennuja EY
2000). ,KouBeHnuja npejctaB/ba peBOJYILIMOHAPHU MMOKY1Iaj yHanpehewa
U yb6p3aBama capaje Jp:KaBa 4JaHUIa ¥ 06J1aCTH KPUBUYHOT IpaBa ca
npeaBuheHUM oOIllepaTUBHUM O0OJMIIMMa capajmbe CAyXKO6U 3a NMPUMEHY
3aKOHa ¥ NpOLLeCHUM paZilbaMa Koje ce Npey3UuMajy Y OKBUPY KPUBUYHOT
noctynka“ (Bacuskos, 2016: 335). MehyTum, umajyhu y BuZ1y HeZJoBoJ/baH 6poj
paTuduKauja oBe KOHBEHIU]je, KOjU HU /IBe TOJNHEe HAKOH HheHOT YCBajamba
HUje oMmoryhuo weHo cTynamwe Ha cHary, 2002. roguHe ycBojeHa je OKBUpHa
oasiyka CaBeta (2002/465/T1Y11)? 0 3ajeJHUYKUM UCTPAKHUM THMOBHMA
(mame: OkBUpHa oAyKa 0 3UT), Koja je rOTOBO y IOTIYHOCTH penpojyKoBaJja
onpenoe Konesennuje EY 2000 Koje ce ojlHOCe Ha 3ajeHUYKe HCTpaXKHE
THMOBe,* peBHU/JeIa 06aBe3y ApKaBa YIAHUIIA /13 je UMILJIEMEHTHUPAjy ¥
HallMOHAJIHO 3aKOHO/IaBCTBO HajkacHUje /1o 1. janyapa 2003. roauHe U Ha Taj
HauuH 06e36e/11Jia MPaBHU OCHOB ApaBaMa yjaHunama EY 3a popmupame
3ajeJHUYKUX UCTPaKHUX TUMOBA U npe ctynamwa Konsenuuje EY 2000 na
npaBHy cHary.® [Ipeasubeno je ga he OkBupHa ogsnyka o 3UT npecrartu Aa ce
npUMeyje KaJia CBe JipXKaBe 4iaHulle paTudukyjy Koupennujy.® lipeam6byia
OxBupHe ognyke 0 3UT npefcTaB/ba KOHTEKCT Yy KOMe Ce yCBaja IpaBHU OCHOB
3a ycInocTaB/bakhe 3ajeIHUYKUX UCTPAXKHUX TUMOBA, HaBojehu zia je jeian
o uusbeBa EY na npysxu rpabaHuMa BUCOK cTelleH CUTYPHOCTH Y 06J1aCTH
cj060/e, 6e36eJHOCTH U IpaB/e, KOjU I1UJ/b Tpeba OCTBApHUBATHU ClpevyaBamheM
1 60p60M NPOTUB KpMMHUHAJA NyTeM OJIMKe capajiibe u3Mehy NoJUIUjCKUX
CHara, JapMHCKHUX OpraHa U JpyTryX HaJJle)KHUX OpraHa [p>kaBa 4JaHuLa y3
NOIITOBake HaveJia JbY CKHUX IIpaBa, OCHOBHUX €J1060/1a ¥ TpaBHe JipKaBe Ha
KojuMa noyusa EY 1 Koja cy 3ajeJHUYKA CBUM Jp>KaBaMa YJIaHULaMa.

2 Convention established by the Council in accordance with Article 34 of the Treaty on
European Union, on Mutual Assistance in Criminal Matters between the Member States of
the European Union. 0] C 197, 12. 7. 2000.

3 Council Framework Decision of 13 June 2002 on Joint Investigation Teams, OJ L 162, 20.
6.2002.

4 Yjnpanose 13,15 u 16.
5 Konennuja EY 2000 je crynusa Ha npaBHy cHary 23. 8. 2005. roguHe.
6 Ynan 5 OxBupHe oaayke 2002/465/TVII.
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Byayhu ga ce paau o cnegqudUYHOM NPaBHOM MHCTPYMEHTY TaKO3BaHOT
,Tpeher cty6a EY“4uje noHomeme HUje npeBUl)eHO HAKOH YCBajakha YToBOpa
u3 Jluca6oHa, (Treaty of Lisbon, 2007) a 4yuja cBpxa je 6ua yjefHaYaBambe
npomnuca Ap>KaBa YJIaHHUIa, 3HAYajHO je HAIOMEHYTH Jla OKBUPHE 0JJ1yKe HEMAjy
HenocpeJHO [1ejCTBO Y OJJHOCY Ha IPaBHe CUCTEMe Ap:KaBa YJaHula, Te Aa 61
MPOU3BOJHUIIE [1€jCTBO, IOTPEBHO je Z1a UX AprKaBe YIaHHIle UMIIJIEMEHTUPAjY
y CBOje HaljMOoHaJIHe NpaBHe cucTeMe. OKBUPHUM O/iJlyKaMa je 610 npeBubheH
I[1Jb KOjU je GUJIO HIOTPEeOHO OCTBAPUTH, a Ap:KaBe YaHUIle Cy 6uJjie cjoboaHe
Npy U360py HAUMHA KOjUM he 0Be akTe yHeTH Yy HallMOHAJIHEe IPaBHE CUCTEME,
pazau ocTBapewa npeBuheHor Lusba. Y nojeIMHUM Ap>kaBaMa 4JIaHUIaMa, Kao
urto cy Ha npumep KpasbeBuna lllnanuja, Besnko BojBoacTBo JlykceMoypr u
Peny6suka Kunap, OkBupHa oasyka o 3UT je uMnJieMeHTUpaHa y HALLMOHAJHO
3aKOHO/IaBCTBO YCBajalkeM I10CEOHOr 3aKOHA O 3aje JHUYKUM HCTPaXHUM
THMOBHUMa. /[pyre Ap:KaBe YJaHUIlE Cy opeJi6e 0 3aje JHUYKUM UCTPAKHUM
THMOBMMaA yHeJle y 3aKOH 0 MehyHapo/JHOj paBHOj NOMOhH ¥ KPUBUYHUM
crBapuMa (Peny6uinka Ayctpuja, KpasseBuHa Besiruja, PymyHuja), oJHOCHO
3aKOHUK O KpUBUYHOM mnocTynky (Peny6anka ®dpanuycka, KpabeBuHa
XosnaHpuja, Peny6sinka byrapcka, Peny6suka Yemnika, Peny6.vka [losbcka), 10k
Cy M3BeCHe Jip:kaBe usnaHulle EY ynyTuse Ha HenocpeiHy npuMeHy KonBeH1uje
EY 2000 (KpasbeBuHa HopBerika, KpasbeBruHa JlaHcka). Peny6inka XpBaTcKa je,
npuMepa pajy, uMnaeMeHTupana OkBUpHy oAayKy o0 3UT y cBoj npaBHU CUCTEM
Hajrpe Kpo3 3aKO0H 0 IP>KaBHOM TYKHUJIAIITBY, a 61 o4 2018. rogHe HHCTUTY'T
3ajeJHUYKOT UCTPaKHOT TUMa y Peny6smnu XpBaTckoj 610 ypeheH 3akoHoM
0 MPaBOCYAHOj capa/ilbl Y KPUBUYHUM CTBapuMa C Jip>KaBaMa 4JaHHIlaMa
EBporncke yHuje (Bunkosuh, 2020: 808). [lojegrHH npuMepy UMIIJIEMEHTAIAje
npaBHUX TekoBHHA EY Koje ce ofHOCe Ha 3ajeHUYKe HCTPaKHe TUMOBe 6uhe
npeaMeT leTa/bHUje aHaJIM3e, aJIU je 3Ha4ajHO HAalIOMEeHY TH /1a Cy Ha JaHAlll U
JlaH cBe ApkaBe yaaHulle EY o6e36eauie npuMeHy jeJHOT 0/ OBa JiBa IpaBHA
nHcTpyMmeHTa (Practical Guide, JITs Network 2021: 12).

Y norsneny mecta 3UT y npaBy EBporcke yHUje y 6yiyhHOCTH, BaXKHO je
HaINlOMeHYTH /Ia OHU CNa/ajy y IOMeH CyACKe capa/iibe Y KpUBUUHUM CTBapuUMa
Y MOJIMIMjCKe capajbe, 06J1acT 3a Kojy je JIncabOHCKUM yroBOpOM yBeJieH
HajpJIeKCUOHUIITHUjHU 06JIMK MHCTUTYIMOHAJIHE T060JbIlIaHe / MojayaHe capajbe
(enhanced cooperation). Paju ce o MexaHu3My Koju oMmoryhasa Jia ofpeheHa
o6uiacT npaBa EY 6yze ypeheHa acuMmeTpuuHO, caMo 0J CTpaHe MojeJUHUX
JAp>KaBa 4JIaHUIIa, 101 yCJIOBOM /la UX je HajMambe AeBeT (Luki¢, 2016: 146-148).
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2.2. Odpedbe npasHe mekosuHe EY Koje ce 00HOce Ha
opmuparse 3ajedHUHKO2 UCMPANHCHO2 MUMA

Ynanom 13.1 KonBenuuje EY 2000 koju je penpogykoBaH y ujaany 1.1
OkBupHe ognyke o 3UT, npeasubheHo je Aa HaJJIeXKHU OPraHU JiBe UJIU BUILe
Ap>KaBa 4JlaHMLla MOI'Yy y3ajaMHUM CIOpa3yMOM OCHOBAaTH 3ajeHUYKH
HCTPaXHU THM 3a [I0CeOHY CBPXY U Ha OrpaHUYEHO BpeMe, KOje ce Moxke
NPOAYXUTH y3ajaMHUM NPUCTAHKOM, pajiy CIpoBohema UcTpare y je/HOj
WJIY BULIE Jip>KaBa 4JaHHUIA Koje Cy ocHoBaJie TUM. CacTaB TUMa ofpehyije ce
crnopasyMoM. 3UT ce ocHUBa y jeHOj O [ip>KaBa YJIaHULA y KOjUMa Ce OUeKyje
Jla he ce cnipoBOAUTH UCTpara 4 JieJiyje Ha TEPUTOPHUjU JpKaBa YJaHULA
KOje cauumbaBajy TUM, C TUM Ja ce akTuBHocTU 3UT-a cipoBoje y cknaay ca
3aKOHO/IaBCTBOM Jip>kaBe y K0joj 3UT nesnyje’ u apxaBa y K0joj TUM CIPOBO/H
aKTHUBHOCTH 06e36ehyje cBe opraHusanuoHe ycjuoBe norpe6e 3a paj tuma.’
HcTtu 4iaHoBU 06a uHcTpyMeHTa EY HaBoJle npuMepe y KojuMa je HapOuuTO
omnpaB/aHa ynoTpeba oBOr MHCTPYMeHTa capajie. 3aje JHUYKU UCTPAKHU
THUM MOXe ce T0Ce6HO OCHUBATH Y CJy4ajy Kaja: (a) ucTpare KpUMBUYHHUX JieJia
Jp>KaBe 4JilaHMLe 3aXTeBajy TellKe YU 3aXTeBHe UCcTpare oBe3aHe C JpyruM
JipKaBaMa 4JiaHULaMa; (6) HEKOJIMKO JAp»KaBa YJaHHUIA CIPOBOAU UCTpare
KPUBUYHUX JeJla KOJ, KOjUX OKOJIHOCTH CJly4yaja 3aXTeBajy KOOpAUHUPAHO
OZJHOCHO yCKJaheHo JlejioBakbe pesieBaHTHUX Jp)KaBa u/aHuna. Ha ocHoBy
HaBeJeHUX o/ipei6H, 3aK/byUyjeMo Jla ce 3ajeAHUUYKHU UCTPAXKHU TUM cMaTpa
HApO4YMUTO aJleKBaTHUM CPeJCTBOM Capajme y cJaydajeBUMa UCTpare y JBe
WJIY BU1IIE JIp>kaBa u3Mehy KojuX MOCTOjU Be3a ¥ Koje 3aXTeBajy KOOpAUHAIH]Y,
Kao Uy cJy4ajeBMMa 3aXTeBHUX IPEKOrPaHUYHUX UCTPaAra, aJiv ce ynorpeba
OBOT MHCTPYMEHTA He orpaHUYaBa Ha oBe cJayuajeBe. Hajueurhe ce paau o
npeJMeTHMa y KOjUMa Ce [ip>KaBe Cyo4aBajy ca noTpe6oM NpubaB/bakba BEJTUKOT
6poja muHbopMaIMja U JJoKa3a KOju ce Hajla3e U3BaH HLUXOBE jYyPUCAUKIIHjE,
3axTeBajyhu ynyhuBamwe Beher 6poja 3axTeBa 3a y3ajaMHy IpaBHY noMoh 3a
npeay3uMate Beher 6poja Joka3HUX pa/ilbl y UHOCTpaHCTBY. KoHBeH1uja EY
2000, kao Hu OxBUpHa oxaJiyka o 3UT, He npegBrba Kpyr KPpUBHUUHUX Jieia y
norJiely Kojux 6u 6uja orpaHdyeHa ynotpeba oBOr HHCTPYMEHTA capajibe.
M3 HaBegeHor npousuasu ja ce 3UT moxe popmupaTu u 3a 3ajeJHUUKY
UCTpary INpeKOrpaHMYHUX KPUBUYHUX JeJjla Koja ce TpaJULMOHAJHO He
y6pajajy y rpyny TelUKUX KPUBUYHHUX JieJia, IPU 4eMy je, MehyTuM, noTpebHO
MMaTH y BUAY A JIM Cy 0je/JUHAa OrpaHHuYeka y TOM CMUCIY NpeABubheHa
HallMOHAJIHUM 3aKOHOJaBCTBOM /JipKaBa 3aMHTEpPeCOBaHUX 3a QopMUpambe
3UT-a. [Ipakca noka3syje fa ce 3aje JHUYKHU HCTPAXKHU TUM pOpMHUpa Hajuelthe
Ca CBPXOM 3ajeIlHMUYKe HUCTpare TEIKWX KPUBUYHUX Jesa U KPUBHYHHUX

7 Yanan 13.3 6 Kouenuuje EY 2000 v usian 1.3.6 OkBupHe ogsyke o 3UT.
8 UYuan 13.3.1 KonBenuuje EY 2000 v ysan 1.3.11 OkBupHe ogsnyke o 3UT.
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JleJla OpraHM30BaHOr KPUMHKHAJA, aJld 3HAa4ajHo je HarJIaCUTH Jla IpeTeKHU
KpPUTEpPUjyM HHje TexKHMHA KPUBUYHOT JeJa, Beh mheroBa npekorpaHuyHa
npupoga. [Ipakca je onpejesnja HEKOJUKO NPAaKTUYHUX ejleMeHaTa yHje
ce pasMaTpame Mpenopyuyje NpuUJANKOM JOHOLIeHka 0AJ1yKe 0 popMUpamy
3aje JHUYKOT UCTPaXKHOT THUMa. [I[pakTU4YHU npupy4yHUK o 3UT-oBuma (Prac-
tical Guide, JITs Network 2017: 9) Hapo4YUTO Ipenopy4dyje y3auMamme y 063uUp
KOMIIJIEKCHOCTH U COPUCTULIMPAHOCTHU KPUMHUHAJIHUX MpeKa/aKTUBHOCTH Koje
Cy mpeAMeT UCTpare, 6poj U CJI0KEHOCT UCTPAXKHUX pa/ibU Koje je ToTpebHO
npeay3eTH y peJleBAaHTHUM /JipKaBaMa U CTelleH N0Be3aHOCTH UcTpara Mehy
yKJ/by4YeHUM AprKaBaMa U ¢pase y KojuMa ce HaJla3e pejieBaHTHE UCTPare.

[IpaBuu okBUp EY npenyuita usBectaH 6poj nuTama AUCKPENUjU 3aKOHOZaBala
Jp>kaBa 4JsiaHuLa. [IpuMep TakBOr NUTawa NpejcTaB/ba oJpehuBame
Ha/JIeXKHOT OpraHa 3a 3aK/by4YHBakbe criopasyMa o popMupamwy 3aje JHUYKOT
uctpaxHor tTuMa. Haume, unan 13.1. Kousennuje EY 2000 n unan 1.1. OkBUpHE
oanyke o 3UT-oBuMa HaBoe caMo Ja ,HaJJIeXXHHU OpraHu” IBe UJIH BUIIIE
ZpxaBa Mory ¢opmupatu 3UT, octaBsbajyhu ApkaBaMa yjaHUL@Ma ca10604y
NpUINKOM ofpehrBarma Ha/lJIeXKHOT opraHa. M3 ynopeiHe aHa/iM3e 1OCTYTHOT
3aKOHO/IaBHOT OKBHPA Jip’KaBa YJaHULA NpOX3UJIa3uo 61 Aa Hajsehu 6poj
JIp>KaBa YJIAHUIa OBY Ha/IJIeXKHOCT [OBepaBa jaBHOM TyxujaamTey.’ [[paBHU
CUCTEMH KOjH M03Hajy UHCTUTY T UCTPaAXKHOT cyAuje'’ onpehyjy anTepHaTHBHO
HaJJIEXXHOCT 3a 3aKJby4YMBame OBOI Cllopa3yMa IoBepaBajyhu je jaBHOM
TY>XHOLY UJIM UCTPAKHOM cyAuju. [lojeinHe fp>kaBe Cy OBO IUTame ypeJue
M0/IeJIOM HaJIeXXHOCTH u3Mely jaBHOr Ty ku1aIITBa,'! Kao opraHa ogpehenor
3a 3aK/byuyMBame CIopa3yMa MU MUHHUCTpaA NpaBje, KOju ce o6aBeLITaBa o
cropasyMmy'? WM Jjaje IpeTXOAHY CarJiacHOCT 3a FhberoBO 3aK/byuHBatbe. '

Y npakcu ce HApOYUT 3HaYaj IpU/iaje IPeNnopyLy 3a YCIOCTaB/bakbe KOHTAKTa
n3Mebhy Ha/IJIeXKHHUX OpraHa yK/byYeHUX Zip>KaBa y IITO paHHUjoj pasu ucTpare,
Kao M 6saroBpeMeHOM ynyhuBawy 3aXTeBa 3a yCIOCTaBJ/bakbe 3aje JHUYKOT
HCTPAXKHOT THMA KOjHU MOXe MOJHEeTH 6UJIO KOja 3aMHTEPECOBAHA ApKaBa
yjaaHuia.'* 3axteB Tpeba J1a caZipiKu CBe IITO je MOTPeGHO Zia 6U ce Mo BbeMy
MOIJIO IOCTYMUTH, HITO IOpeJ eJieMeHaTa yTBpheHux y unany 14 KouseH1uje

9 Takas je Hup. ciay4aj ca Peny6aukom XpBaTckoM, BennkuMm BojsoacTBoM JlykceMbyprom,
Peny6snkom Ayctpujom, Peny6iukom byrapckom, CP Hemaukom, PymyHujoMm, Peny6ankom
YewmkoM, Peny6sinkom CiaoBaukoM, KpasbeBuHOM X0J1aHAUjOM UTH,

10 Kao wto cy Ha npuMep: Peny6sarka @paHuycka uinu Kpasesruna Bearuja.

11 OpHocHoy Peny6snnu @pannyckoj u3Mehy jaBHOr Ty>KUJ1alITBa U UCTPAXKHOT CyAUje,
3aBUCHO 0o/ $pase y K0joj ce MOCTYIAK HaJIa3H.

12 IpHalopa
13 Peny6sinka ®paHuycka
14 Ynan 13.1. KouBenuuje EY 2000 u Ysan 1.1 OxBupHe oasyke o 3UT.
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EY 2000, yk/byuyje v ipejJior o cactaBy Tuma.'® Kako je ucrakua T. Byrapcku
,AaKoO je 3a popMHUpame 3aje JHUYKUX UCTPAKHUX TUMOBA NOTPEGHO BpeMe,
dyiekcUO6UIHOCT jefHOT GOPMUPAHOT 3ajeJHUYKOT UCTPAKHOT TUMa 3HayajHo
JlonpuHocu 6p3uHu uctpare” (byrapcku, 2017: 471).

[IpaBHu okBUp EY ocTaB/ba NpUJNYHY [03Y CJ1060/€e ApKaBaMa YIaHHUaMa
npu yTBphuBamwy caZp:kuHe ciopasyma o GopMUpamy 3aje JHUUKOT HCTPAXKHOT
THMa, IITO oMoryhaBa npuJarohaBame beroBe caZp>KMHe OKOJTHOCTHMA CBAKOT
KOHKpeTHOT cayyaja. Pezosaynujom CaBeTa o MoJiey criopasyma 3a popmupame
3ajegHUYKOr uctpakHor Tuma u3 2010. rogune (Council Resolution O] C 70)'
yTBpheH je Mozes ciopa3dyma o ocHuBawy 3UT-a, uuju je KOHCOJNUIOBAHU
TEeKCT HaKoH peBuU3uje!’ JOCTymaH Ha CBUM CJAYXK6eHUM jesunuma EY, Ha
Be6 mpe3eHTanujama EBponiactal® u EBpomnoJia.l? CBpxa oBor o6paciia jecte
Jla TIOCJIY>KU Kao HeoGaBe3yjyha moJia3Ha 0OCHOBa NPUJMKOM MpPeroBopa o
3aKJ/by4MBamby criopasyMa o ocHuBamwy 3UT-a, Kojy HaZ1e)KHU OpraHu Mory
NPUJIATOAUTH MOTpebaMa CBAKOT KOHKPETHOT cJy4aja. [I[pakca nokasyje ja ce
0Baj MOJleJ1 4eCTO KOPHUCTH Kao I10J1a3Ha OCHOBA 3a 3aK/byYMBabe CliopasymMa o
ocHuBamwy 3UT-a usmehy nprkasa yinanuna EY, anu y3 Mame ajanraiuje, 1 3a
3akJbyuuBame cropasyma o 3UT koje yk/byuyjy U ApxKaBe Koje HUCY YJIaHULe
EV.

2.3. Odpedbe npasHe mekosuHe EY Koje ce
0dHoce Ha hyHKYuoHucare 3UT-a

3UTce dopmupaHaoapeheHo BpeMe (06u4HO 12 110 24 Mecelja), MTOBOAOM UCTpare
KOHKPETHOT KPUBUYHOT [IeJ1a, ¥ CACTaBJbeH je O] TYKUJIala, UCTPAXKHUX CYAHja
Y NMOJIMLUjCKUX CAyKOeHHKa JiBe UJIM BULIe Ap:KaBa, KOjU CY 03HAaYeHU Kao
YJIAaHOBU U ynyheHH, 0JJHOCHO JieJierupaHU 4jiaHoBU THMa.?’ TUM HU3BpIlIaBa
CBOje aKTUBHOCTHU 10/, BOHCTBOM PYKOBOJAMOLA TUMA KOjU je IpeJCTaBHUK
Ha/[JIeX)KHOT OpraHa Koju y4deCcTBYyje Y UCTPA3U y [p>KaBU YJAaHUILHU Y KOjOj

15 Ynan 13.2. KouBennuje EY 2000 1 Ysan 1.2 OxkBupHe ogayke o 3UT.

16 Council Resolution of 26 February 2010 on a Model Agreement for setting up a Joint
Investigation Team (JIT), O] C 70, 19. 3. 2010.

17 Council Resolution of 22 December 2021 on a revised Appendix I (0] C 44, 28. 1. 2022,
p.1.)2022/C 44/02

18 https://www.eurojust.europa.eu/publication/model-agreement-setting-joint-
investigation-team

19 https://www.europol.europa.eu/publications-events/publications/model-agreement-
for-setting-joint-investigation-team

20 Cxopno Ysnany 1.4 OxkBupHe ognyke o 3UT, ynyhenu 4iaHoBu cu 4iaHoBu 3UT-a koju
He NOTHYY U3 Jip’KaBa YJaHHUIA Y KOjuMa TUM JieJiyje, HEro U3 ApyTrux ApKaBa YJaHUIA.
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YJIAHOBY THMa IPeJly31Majy aKTUBHOCTH.*' PesleBaHTHUM HHCTpyMeHTHUMa EY
HUje Mpeny3upaHo aa v he pykopoaual 3UT-a GUTH Ty>KuJIall, MOJULHjCKU
CJNy>K6eHUK UJIM UCTPAXKHU CY/[iHUja, Te je y TOM CMUCJy OCTaBJbeHa ca060/a
n3bopa Ap:kaBaMa uysaHulaMa. HalimoHasmHa 3aKOHOZIAaBCTBA CY ypeAusa 0BO
NHATalbe Ha Pa3/IMYUT HAYUH, IPpY YeMy Cy IPaBOCY/JHH OPraHH, OAHOCHO jaBHHU
TyKUJALl UM UCTPAXKHU cyAuja, y HajeeheM Opojy caydajeBa ofpeheHu kao
pykoBoauonu TuMa (Rebecchi, 99).

JenHa oA Haj3sHAYajHUjUX NPELHOCTHU OBOT UHCTPYMEHTA capajibe je TO LITO
omoryhaBa ynyheHUM 4JlaHOBMMa TUMa U3 IPYTe AprKaBe (U1 PYyTUX Jp>KaBa
YKOJIMKO Ce paJiy 0 MYJTUJIAaTepaJHOM TUMY) /ia IPUCYCTBYjY NpeAy3uMatby
JIOKa3HUX pa/ibH*% U TUME 0J1aKIIajy 1 y6p3ajy lbMX0BO clipoBoherse. [lopes Tora,
pYKOBOJ WAl THMa MOKe yNyheHUM 4laHOBMMa TUMa IOBEPUTHU IPely3UMakbe
oApeheHUX JOKA3HUX PA/IbY, Y CKJIALY ca IPOMUCUMa JpKaBe YJaHuUIle ¥ K0joj
TUM JeJiyje, y3 of00peme HAAJe)KHUX OpraHa Kako Jip)KaBe ujaHule y K0joj
TUM JleJlyje, TAKO U ip>KaBe YIaHULE Koja je yIyTHUJIa HaBeleHOT YJlaHa TUMa.

Kazanocroju norpeba 3a npesy3uMatheM JOKa3HUX paZiibU y je/IHOj OJ1 ip»KaBa
YJlaHULA Y TUMY, yIyheHU Y/IaHOBU U3 Te Ap>KaBe MOT'y O/ HaJlJIeXKHUX OpraHa
y CBOjOj ip>KaBU 3aTPaKUTH NpeJly3UMame Te pa/ikbe, Koja ce pasMarpa Nnoj,
HCTHUM yCJI0BUMA Kao /1A je 3aTpakeHa y ckJiony foMahe uctpare.?? [lojeguHu
ayTOpU 03Ha4aBajy OBY MOr'YRHOCT Kao jeJjaH 0/f HQjUHOBAaTUBHHUjUX aclieKaTa
OBOT MHCTPYMEHTA capajie, 6yayhu aa apxaBy unaHuny y kojoj 3UT penyje
ocsi06aha o6aBese ynyhuBamwa 3aMOJIHULE 3a y3ajaMHY IIpaBHY IoMoh y ipyTy
Zp>aBy, oMmoryhaBajyhu Ha Taj HAUUH NpeAy3UMake oipeheHe jokasHe pajJjibe
6e3,0lleHe UCTTY IbeHOCTH yCJI0Ba 3a NPy Karbe y3ajaMHe npaBHe noMohu* (Rijken,
2006: 103). Ilopey Tora, MoryhHocT 41aHa 3UT-a npesBuheHa MUHCTpyMeHTUMA
EY 0 3UT pa 3a cBpxXe UCcTpare Kojy TUM BOJU LOCTABJ/ba, OJJTHOCHO pa3sMemwyje
nHdopMalUje Koje cy My JAOCTYIHe y MaTU4HO] ApxaBu (y ckJaAy ca
HalMOHAJHUM 3aKOHO/IaBCTBOM M Y OKBHUPY HaJlJIeXKHOCTH)?* mpe/icTaB/ba
joll jefaH BpJIO IPOrPECUBHU eJIEMEHT 3ajeiHUUKe UcTpare. YumweHua Jja ce
MHpoOpMalMje MOTy pasMeUBATH Yy peaJlHOM BpeMeHy U3Mely 4laHOBa TUMA
6e3 MKakBe $OpPMaSHOCTH 3aCHUBA Ce Ha HavyeJsy y3ajaMHor noBepema (Rijken,
2006: 103) v npefcTaB/ba HAYMH /1A Ce IOBepee U3Mehy IpaBoCyAHUX OpraHa
Y opraHa 3a cipoBohere 3aKoHa U3 pa3/IMYUTHUX jyPUCAUKIUja la/be pa3BUja
u npomosuile (Rebecchi, 101).

21 Ynan 13.3.a KouBeHuuje EY 2000 Ynan 1.3a OxBupHe opsyke o 3UT.
22 Ynan 13.5 KouBennuje EY 2000 usan 1.5 OxBupHe ofiyke o 3UT.

23 Yunan 13.7 KouBennyuje EY 2000 u usan 1.7 OkBUpHe o1y Ke.

24 Ynan 13.9 Kouennuje EY 2000 u ynaH 1.9 OkBUpHe oA JIyKe.
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HamnocuseTky, y akTuBHOCTH 3UT-a MOry 6MTH yKJbyudeHa U JiMla Koja HUCY
npeJICTaBHUIIM HA/IJIeKHUX OpraHa p»KaBa 4/laHu1a Koje yuHe 3UT, ykosnko ce
o ToMe caruiace ctpaHe 3UT-a u ykoJiMKo je To Moryhe y ckJIaZly ca 3aKOHOM UJIX
JPYyTUM IPUMeHhUBUM UHCTPYMEHTOM, C TUM /1a OBU YYeCHUIIM HEMajy TpaBa U
o6aBe3e Koje UMajy 4JaHoBU TuMa.?® Hajuemthe ce pagu o yuenrhy ekcrnepara,
KOju MOTy OUTHU NpeACTaBHUIU HeKe Tpehe ApikaBe, UM MpeACTAaBHULU
EBpornacta, EBponoJsa, EBporncke kaHuesnapuje 3a 60p6y NpoTUB IpeBapa
(OJIAD) u ca.

HcTakHyTO je f1a je Haj3HA4YajHUja IpeJHOCT OBOT MHCTPYMEHTA capajibe Ja
ce IpUKyI/JbeHe HHPOpMallMje U JOKa3u MOTY YIIOTPeOUTH NpeJ HaAJIeXKHUM
cynoM 6e3 ynyhuBarma 3aMoJIHHUIE, UMajyhu y BUAY J1a cliopa3yM 0 GopMUpamby
3UT-a npeacTaB/ba IpaBHU OCHOB M OKBUP KOjU UM 06e36ehyje 3aKOHUTOCT
U 0oka3Hy cHary. [lopen cBpxe 3a Kojy je TUM popMupaH, HHopMaIuje /10
KOjUX YJIaHOBU WJIM yliyheHU 4JlaHOBU TUMa 0Dy y TOKyY pajia y 3ajeAHUUKOM
HCTPaXXHOM THUMY, a KOje HaIJIeXKHUM OpraHruMa 3aMHTEPEeCOBAHUX CTPaHa
HUCY AOCTYIIHE Ha pyrd HauuH, MOT'y ce KOPUCTUTH U Yy caefiehe cBpxe: a)
3a OTKpUBake, UCTPAry WU KPUBHUYHO IOHbEHhe JPYTrUX KPUBUYHUX JeJ1a,
y3 IPETXO0/HY CarJlaCHOCT OHe CTpaHe YTOBOpPHHUIle K0joj cy uHbopManuje
CTaBJ/b€HE Ha pacroJiarame;?® 6) 3a crpeyaBathe HEMOCPEAHOT U 036HJ/bHOT
yrpoxaBama jaBHe 6e36eJHOCTH, M He AUupajyhu y oape6e Tauke 6), YKOJUKO
Ce KacHHUje MOKpeHe KPUBUYHA UCTPAra; 1) y Apyre cCBpxe, YKOJHUKO je TO
JloroBopeHo usMebhy ctpana koje cy popMupaJsie TUM.

3. [IpyuMepu UMILJIEMEeHTaLMje peJIeBAaHTHUX
UHCcTpyMeHaTa EBponcke yHuje

3.1. [IpasHu oksup 3a ghopmuparse 3UT-a y Peny6auyu ®paHyyckoj

PesneBaHTHU npaBHU OKBUP EBpoIicKe yHUje KOjU ce 0JHOCU HA 3ajeJHUYKE
UcTpakHe TUMOBe y Peny6imuu @paHiLyckoj je UMIIJIEMEHTUPaH KPo3 oJipefioe
yJyiaHoBa 695-2 10 695-3 3aKOHUKA 0 KPUBUYHOM MOCTYNKY (Aasbe: 3KIT),?”
y 0oZleJ/bKY KOjU Ce OJJHOCH Ha y3ajaMHy npaBHY nomoh usmeby Peny6.uinke
dpannycke u Apyrux Ap>kaBa yjiaHuna EBponcke yHuje. 3aje JHUYKU UCTPAKHU

25 Ynan 13.12 KouBennuje EY 2000 u ysian 1.12 OKBUpPHE OJ|/TyKe.

26 CarJyiacHOCT ce MOXe OJJOMTH cCaMo y caydajeBUMa rje 61U TakBa ynoTpeba yrposuia
KpPUBHUYHE UCTpare AOTHYHE CTPAaHE HUJIM y OJJHOCY Ha OHe, Y KojuMa 6 Ta CTpaHa MorJja
OZIOUTH NIpy?Kake MpaBHe MOMOhH.

27 TekcTojpenbu je focTynaH Ha caefehem inHKYy: https://www.legifrance.gouv.fr/codes/
section Ic/LEGITEXT000006071154/LEGISCTA000006167503/#LEGISCTA000006167503
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THUMOBH CY leTas/bHUje ypeheHn akToM?® YipaBe 3a KpUMHUHAJ M IOMUJIOBamba?’
MuHucrapctBa npapje Peny6inke ®@paniycke.

YnanoMm 695-2 3KII Peny6sinke @paHiycKe, IpoNUCcCaHO je JAa HaJJIeXHU
npaBoCyAHU opraH Moxxe popMupaTtu 3UT y3 npeTxoAHO 0J06peme MUHUCTpPA
npaB/e y CJAy4ajy Kaza je IOTpPe6HO /a ce ¥ OKBUPY PpaHI[yCKOT MOCTYIKA
CIpoBe/ie CJI0KeHA UCTpara Koja yK/byuyje MobUIM3alUjy 3Ha4YajHUX pecypca
Y KOja ce THYe JIPYyTUX AP>KaBa YIAHUIA, U/ Ka/la HEKOJIMKO JIp>KaBa YIaHHUIA
CIPOBOJU UCTPAry y Be3U ca KpUBUYHUM JleJIMMa Koja 3aXTeBajy KOOPAUHUPAHY
U yckJyaheHy aKnujy usmehy pesieBaHTHUX AprKaBa YJaHUIA. 3aXTEB KOjH ce
NOJAHOCH pa/iu pubaB/batba IPeTXOLHOT 0/100peHa 3a 3aK/byUee ciopa3yMa
o dpopmupamy 3UT-a Tpeba fa caJip>Ky ONMKUC YNHHEHUYHOT CTakha U NpeJiMeT
noctynkay Peny6saunu @panuyckoj, npegmeT u [usb 3UT-a, eropo Tpajamwe
Y HaBohemwe ynyheHUX 4JaHOBA (GpaHIyCKUX U HHOCTPAHUX), a IpUJIarame
HalpTa yroBopa je MoryhHocT Koja je o3HayeHa kao kopucHa.* [lopen Tora,
Ka/la 3aXTeB 3a NPETX0HO oJjo6perbe dopmupamwa 3UT-a YnpaBu 3a KpuMuHasl
Y IOMUJIOBakba IOJHOCH UCTPAXKHU CY/IM]ja, IOXKEeJbHO je 1a Ce 3aXTeBY IPUJI0XKHU
HNPEeTX0/IHO MPHU6AB/bEHO MUIIL/bEHE HAJJIEKHOT PENnyOJUYKOr Tyxuo1a.>!

Peny6.ivka @paHiuycka je 3ak/byunJia M3BECTaH 6poj bUaTepaHUX IPOTOKOJIA,
KOjUMa Cy yCTaHOBJ/bEHU MOJIeJIU cllopa3dyMa o GpopMUpaky 3aje ITHUYKUX
HCTpaXHUX THMOBQ, YMja je CBpXa /a 0JIaKIlajy U yop3ajy nperoBope y Be3u
ca 3akJby4HMBameM criopasyma o 3UT-y. Peny6sarka Cp6uja je mpBa ApkaBa
Koja Huje 4yaaHuLa EY koja je ca @paHuyckoM 3aK/bydynjia IPOTOKOJ KOjUM
je yTBpheH TakaB MoJes cnopasyma.’? Haume, PenyGIMUKY jaBHU TyKuJIal|
U JUPEKTOp YnpaBe 3a KpUMHHaJ U IOMUJIOBalkba MUHUCTApPCTBA MpaB/e
Peny6inke ®paniycke cy 6. 10. 2016. roauHe notnucasu Mozes cnopa3yma
0 popmupamy GpaHLYCKO-CPICKUX 3aje JHUYKHUX UCTPAKHUX THMOBA, ca
CBPXOM OJIaKlllaBaka U ybp3aBaka NOCTYIKA capajbe Kajla ce IOKaxe Jia je

28 Circulaire dela Direction des Affaires Criminelles et des Graces n° CRIM 09-3/G1 relative a
la présentation des dispositions issues des articles 695-2 et 695-3 du code de procédure pénale
relatives aux équipes communes d’enquéte du 23 mars 2009, BOM] n°2009/2 du 30.04.2009,
texte 17/18, page 1, foctymna Ha: https://www.justice.gouv.fr/circulaire-dacg-no-crim-09-
3gl-du-23-mars-2009-relative-presentation-dispositions-issues-articles-695-2-695-3-du
29 HasuBy opuruHasy Ha ¢paHIyckoM je3uky: Direction des Affaires Criminelles et des
Graces.

30 Circulaire no. CRIM 09-3/G1 o 23. mapTa 2009, op. cit. 3.
31 Ibid.

32 HUsBewTaj Peny6aMYKOr jaBHOT TYKUJIALITBA O PaJy jaBHUX TYKUJIALITaBa HAa Cy30Hjamby
KpPUMHHAJHUTETA U 3alUITUTH YCTABHOCTU U 3aKOHUTOCTHU ¥y 2016. rofUHHU, JOCTYNAH Ha
http://rjt.nlnet.rs/sr/informacije-o-radu/godi%C5%A1nji-izve%C5%A1taj-o-radu-javnih-
tu%C5%BEila%C5%A1tava
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3ajeIHMYKHU UCTPAXKHU TUM BU/| capa/ikbe KojuM he ce Ha HajepUKaCHUjU HAUUH
peasinzoBaTu 60p6a MPOTHUB KOHKPETHUX MOjaBHUX 06JIMKA TPEKOIPAHUYHOT
OpraHu30BaHOT KPUMHHAJA, a Y [UJbY OJIaKIlIaBawba MehyHapoaHe mpaBHe
nomMohu y cripoBolerby MCTpaXKHUX pa/iibU YMja IPUPO/ia 3aXTeBa Ipe[y3uMatbe
KOOp/JIMHUPAHUX U ycKIaheHUX paAbu HaJJiexKHUX opraHa Peny6.1uke Cp6uje
u Peny6.inke ®paniycke.3?

YnanoMm 695-2 3KII Peny6sinke ®paHIlycKe Cy TaKCaTUBHO HaGpojaHe
pajme Koje 4iaH TuMa ynyheH y Peny6nky ®@paHuycKy Moxe npeay3eTu
Ha TepuTopuju Peny6smke @paHIycKe, Koje 06yxBaTajy uaMmehy ocrasior u
,y3UMake Ha 3allUCHUK U3jaBe CBAKOT JIMIA KOje MOXe JaTu 06aBelITERHE 0
peJieBaHTHUM YHEbeHUI[aMa,” U TO y cJy4ajy noTpebe y GopMu npeaBuheHoj
3aKOHOJaBCTBOM Jip>KaBe Kojaraje ynyTHJia, C TUM Jla IpeJMeTHH 3allUCHULLY
MMajy UCTY JJOKA3HY CHATY K0 U 3aMCHHULIM CACTaBJ/beHU O/l CTPaHe QPaHIYCKUX
yJjiaHOBa TUMa. OBJlaithemwa npejcTaBHUKA Ha/JleXKHUX opraHa Peny6Jrke
®panuycke Koju cy y okBupy 3UT-a ynyheHu Ha TEpUTOPUjy ApyTe ApKaBe
YyJaHUIe HUCY ypeheHa dpaHLyCKUM NponucuMa, 6yayhu fa cy npeameTHa
oBJsalrhemwa MpegMeT peryJncama ApKaBe y Kojy cy ynyheHu, y3 HanloMeHy
Jla UM IIpaBOM CTpaHe Ap»KaBe He MOXKe OMTU NOBepeHO Bullle oBJaulhema
0/l OHUX KOjUMa pacloJia)xKy y CkJaJy ca GpaHIyCKUM 3aKOHO/JaBCTBOM.3*
dopMupame 3ajeJHUYKOT HCTPaXKHOT TUMA y Peny6aunu @paHiyckoj Moxe
HHUIMPATH PeNnyOJUYKH jaBHU TYKUJal UK UCTpakHU cyauja.®® lopen
TOra, eKCIJIMIIMTHO je npeJiBUheHo U HallUOHAJHUM 3aKOHOM Zia ce EBponiact
MOKe 0GpaTUTHU reHepaJHOM TYKHOILy ca 3axTeBoM 3a popmupare 3UT-
a.’¢ AktoM YrpaBe 3a KpUMUHAJ U [IOMUJIOBamka, EBponiacT je 03Ha4YeH Kao
NpUBUJIETOBAHU OKBHD 3a oJ1aKlIaBamwe popmMupamwa 3UT-oBa, HAPOUYUTO TOKOM
KOOpZMHAIMOHUX cacTaHakKa Koje EBponact opranusyije.?’

3.2 IlpasHu oksup 3a hopmuparse 3UT-a y Peny6auyu Xpeamckoj

Onpenb6e OxBupHe oaayke o 3UT umnieMeHTHpaHe Cy Yy NpPaBHU CUCTEM
Peny6./ivke XpBaTcke 3aKOHOM O IPaBOCY/IHOj capafibH y Ka3HEHUM CTBapuMa

33 3aBuiue uHopmauuja BugeTu: https.;// www.rts.rs/lat/vesti/drustvo/2478440/srpsko-
francuski-istrazni-timovi-u-borbi-protiv-kriminala.html wnu http://www.rjt.gov.rs/sr/
aktivnosti/republi%C4%8Cko-javno-tu%C5%BDila%C5%A0tvo-i-ambasada-republike-francuske-
organizuju-konferenciju-srpsko-francuske-saradnje-na-temu-borbe-protiv-nedozvoljene-trgovine-
oru%C5%BDjem-i-terorizma.

34 Circulaire no. CRIM 09-3/G1 o 23. mapTa 2009, op. cit. cTp. 37
35 Circulaire no. CRIM 09-3/G1 oz 23. mapTa 2009, op. cit. cTp 2.
36 YnaH 695-5-4 ppaHnyckor 3aKOHHMKA 0 KPUBUYHOM MOCTYIIKY.
37 Circulaire no. CRIM 09-3/G1 oz 23. mapTa 2009, op. cit. cTp 3.
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C ApkaBaMa 4JaHuIamMa EBponcke yHuje*® U To H3MeHaMa U JlonyHaMa OBOT
3akoHaus 2018.roauHe. OBa UMIIJIEMEHTAIIM]ja HYje 61Ja TPBA UMIIJIEMEHTallHja
oApen6u HaBeZileHe OKBUPHE O/IJIyKe y XpBaTCKU NpaBHU cucTeM (BuHkoBUh,
808). Oapenbe 3aKkoHa 0 Jp>KaBHOM TYKHJIAIITBY>® cy npejcTaB/baJjie IpaBHU
OCHOB 3a GopMHUpabe 3ajeJHUUYKUX UCTPAKHUX TUMOBA ca AipKaBaMa YJIaHu-
nama EBporicke yHUje cBe 10 TOMeHYTHUX 3aKOHCKUX W3MeHa u3 2018. roguHe
KOje Cy U3BPILEHE, 10 OLeHH NI0jeIJUHUX ay TOpa, UMajyhu y BUAY Jia je 3aKOHOM
0 IP>KaBHOM TY>XKUJIALITBY NPUMapHO ypeheH cacTaB ApKaBHOT TY>KUJIALITBA,
Te Jia IpeMa No/Apyyjy NprMMeHe Taj 3aKOH He 64 TpebaJio fa CaAip>KU NpoLecHe
oApef6e Koje ce 0JHOCE HA KPUBUYHU NNOCTYIAK Y CMUCJIY MeXaHH3aMa KojuMa
ce cnpoBoau (Bunkosuh, 808).

Ysanom 121 xpBaTCcKor 3aKOHa 0 IPaBOCYAHOj capa/ibu y KPpUBUYHUM CTBapuMa
C Jip>kaBaMa 4JsiaHuIlaMa EBporicke yHUje nmpeJBUheEHO je Ja ce 3aje JTHUYKU
HCTpaXHU TUM GopMHUpa KaJa OCToje oNpaBJaHu pasJ/io3y, CIOpa3syMoM
Jlp>kaBHOT Ty>kuaamTBa Peny6 ke XpBaTCcKe ca Ha/IJIEXKHUM OpraHoOM je/iHe
WJIY BHUILe Jip>KaBa 4/aHHUIa, Y CJy4ajeBUMa OICeXKHUX U CJI0XKEHUX UcTpara
KPUBUYHUX JieJ1a KOja YKJbYy4yjy capajiby ca APYyrUM JAp:KaBaMa 4JaHuLlaMa
Y KaJia HaJJIexKHa TeJla jelHe WJIM BUlle Jp>KaBa 4JlaHHuLla CIIPOBO/Je UCTpary
KPUBUYHUX Jlesia Yhje OKOJIHOCTH 3aXTeBajy yckyaaheHO U KOOpAUHUPAHO
3ajeJHUUKO JleJI0OBak-e HalJIeX)KHUX OpraHa YK/byYeHUX ApxkaBa. U3 HaBejeHor
yJyiaHa Moryhe je U3ByhHM HEKOJIMKO 3Ha4YajHUX 3aKJ/bydyaKa. Hajmpe, kao mTo
jacHO mpou3uJa3y M U3 CaMOT HacJioBa NpeJMeTHOr 3aKOHa, OBe oJipesbe
NpeCcTaB/bajy NIpaBHU OCHOB 3a ¢popMupatbe 3UT-a UCKJbYUYHUBO ca JPYyTUM
yjaHuLaMa EY, a He ¥ ca Tako3BaHUM , TpehuM ip:kaBaMa“. Je3UUKO TyMademwe
6u ynyhuBaJsio a cuTyanuje y Kojuma je Mmoryhe ¢opMupaTH 3aje JHUUKU
HMCTPa)KHU TUM HUCY HaBeJileHe IIpUMepa pajy Kao WTOo je cay4aj y OKBUPHO]
oaaynu o 3UT, Beh Ha IMMUTAaTUBAaH HAa4YMH, y3 J0JaBambe yCJIOBa KOjHU ce
OJJHOCH Ha IOCTOjame ,0NpaBAaHUX pasJora“, ¢ TUM Jia je y JUTepaTypu
NPUCYTHO TyMaveme Jia je ,[pyTrUuM pasJioroM 3apaBo 0OTBopeHa MoryhHoCT
OCHMBaMa 3ajeJHUUYKHUX UCTPAXKHUX TUMOBA 3a CBe Ka3HeHe NOCTYIKe U 3a
CBa Ka3HeHa JieJia, 6e3 063upa Ha OINCEeXHOCT U CJ0KEHOCT caMe uctpare”
(BunkoBuh, 809). HanocJsieTKy, 3aK/by4yjeMo Jja je XpBaTCKH 3aKOHO/[aBall
MOBepHO OBJIalllhere 3a 3aK/by4yHBarbe crnopasyMma o ¢popmupamwy 3UT-a
JApkaBHOM TyKuUJalITBY Peny6yinke XpBaTcKe. XpBaTCKU 3aKOHO/laBall je
Takobe oApeaHo HAJJIeXKHU OpPraH 3a MO/{HOIlIelhe 3aXTeBa 3a GopMHUpabe
3ajeJHUYKOT UCTPAXKHOI TUMa, Y CUTyaldjaMa Kajia je Peny6./iMka XpBaTcKa

38 HapopgHe HoBuHe Peny6smke XpBaTcke 6poj 91/10,81/13, 124/13, 26/15, 102/17, 68/
18,70/19, 141/20.

39 Ysanou 51.a - 51.¢ u 71.a - 71.u 3aKoHa O AP>KAaBHOM OZIBje THUIUTBY Peny6yuke
XpBaTcke.
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uHunrjatop 3UT-au Ty HaZi/1eKHOCT Takohe noBepuo [ p>kaBHOM TYKUJIALITBY
Peny6.inke XpBaTcKe, Ha IpeJior AP>KaBHOT TYXKHUJIALITBA Koje MOCTymna y
npegmerty. [lopen Tora, 41aHoM 12H NOMEeHYTOT 3aKOHa, IPeLM3UpPaHoO je Aa
y CJy4ajy KajJla ce UCTpara CpoBoJy Ha TepuTopuju Peny6inke XpBaTcKe,
pyKoBOAMJIaLl, 3ajeJHUYKOI MCTPaXHOI' TUMA je NpeACTaBHUK JpPKaBHOT
Ty>XUJIaLITBa KOje [I0CTynay npeaMeTy. XpBaTCKH 3aKOHOLaBal je IPUJIMKOM
umiieMeHTanuje OkBupHe ognyke o 3UT uckopucTHO NPUIUKY A OLpeAU U
OpraH HaJJIeXKaH 3a JJaBakbe 0/j00pema ynyheHoM unaHy TuMa u3 Peny6iuke
XpBaTcke 3a cnpoBoheme oapeheHe pajJilbe Y APYToj Jp>KaBU YIaHULH,*® Kao
Y Jla oApeAy HaJlJIeXKHU OpraH y cjy4ajy [ia je y OKBUPY 3ajeJHUUYKe UCTpare
ozapebheHy paZiiby noTpebHO cipoBecTH y Peny6sinny XpBaTcKoj, noBepaBajyhu
Ha/IJIE)KHOCT y 06a c/ay4aja jaBHOM TYKHUOILY KOjU IOCTyINa y peJeBaHTHOM
npeameTy y Peny6auny XpBaTckoj. [[puinkoM uMnieMeHTanuje oapesoe
OkBupHe oasyke o 3UT koja ce ofHOCH Ha yrioTpeby moAaTaka U JoKa3a Koju
Cy 3aKOHHMTO IPUKYII/b€HHU y OKBUPY 3aje JTHUIKOT UCTPAXKHOT TUMa, XPBATCKH
3aKOHO/IaBall je Mpelu3upao Jla y CUTyalluju Kaja je o Penybinke XpBaTcke
Kao 4YJIaHMIle MCTPAXXHOT TUMa 3aTparkeHa carJlacCHOCT /ia ce NOAAL U U JOKa3Hu
KOpHUCTe 3a OTKpHUBakWe, UCTPary U KpUBUUYHO rOlbewe 3a Apyra KpUBUYHA
JleJ1a, a He 3a CBPXY 3a Kojy je ocHoBaH 3UT, TakBy carsiacHoOCT faje Jlp»kaBHO
Ty>uJamTBo Peny6inke XpBaTcke v Moryhe jy je yCKpaTUTH y cUTyalyjama
KaJia oCToje pasJjo3u 3a o/ibujarbe MehyHapoHe npaBHe noMohu, 0JHOCHO
y cuTyalHjaMa Kajia 6u ynotpeba TUX IojaTaka yrpo3usa ApyTryd KPpUBUYHU
noctynak y Peny6snnu XpBaTckoj. HanocsneTky, 3HauajHa je 1 ofpes6a KojoM
je pery/iMcaHo muTakmke 3aKOHUTOCTH JI0OKa3a NPUKYIIJbeHUX Y okBUpy 3UT-a
KOjOM je MPOIKCAHO Jia Ce J0Ka3U Koje je Npru6aBUO CTPAHU HaAJIeXKHU OPTraH y
OKBUpY 3aje JHUYKOT UCTPAXKHOT THUMa CMaTpajy 3aKOHUTHM [l0Ka3MMa, 0CUM
aKO TO HUje IPOTUBHO OCHOBHUM HaueJsiMMa JjoMaher npaBHOT opeTKa.

3.3. lIlpasHu okeup 3a hopmuparee 3UT-a y Lipuoj lopu

Jlo usmeHa u jonyHa 3akoHa o MehyHapo/jHOj IpaBHOj NOMONU Yy KPUBUUHUM
ctBapuMa llpHe 'ope u3 2019. ronrHe, ocHOB 3a GopMUpakbe 3ajeJHUYKUX
HCTPaXHUX THUMOBA, Nopes paTuGUKOBAaHUX MehyHapoJHHUX YroBoOpa,
NpeACTaBJ/bao je 4iaH 42 HaBeJeHOT 3aK0HA,*? KOjU je yjeZlHO MpeICTaB/bao
Y jeIUHY oipe/i0y OBOI 3aKOHA Koja je eKCIJIUIUTHO IOMUbaJia 3aje JHUYKHU
HCTPaXHU TUM. HaBeJeHUM 4JIaHOM Cy GUJIM peryjncaHy, OJHOCHO pUMepa
paju HabpojaHw, ,0CTaJu 06/MIM MehyHapoaHe npaBHe moMohu“, Mehy kojuma

40 12 5.
41 Ynan 12y.

42 3akoH o MehyHapoHOj NpaBHOj NIOMOhHU y KpUBUYHUM CTBapuMa, CayxcbeHu aucm LT,
4/2008 1 36/2013.
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Y 33jeJJHUUKH UCTPA’XHU THMOBH, UUjU je peXuM 6M0 yTBphHeH oCTaJUM
oJipenbaMa morJiaBasba V nmomMeHyTor 3akoHa. YsmaHoMm 43 3akoHa 6uJIO je
npejBubeHo Ja MUHHUCTApCTBO NpaB/je A0CTaB/ba U IpUMa 3aMOJIHULE 3a
06Jinke MehyHapo/iHe MpaBHe MoMohu HaBeJieHe y YJaHy 42, yK/by4uyjyhu u
OHe KOjuMa ce Tpaku ocHUBawe 3UT-a, 10K je cTaBOM 2 UCTOT 4JiaHa GUJIO
npeaBUhEHO [1a 0 [03BO/bEHOCTH M HAUMHY U3BpIIeHha Paiibe Koja je mpejMeT
3aMOJIHUIIE CTPAHOT IPaBOCYAHOT OpraHa oAJiyuyje CyA y cKJaAy ca foMahum
3aKOHOM U MehyHapoAHHUM YTOBOPOM, U3 Yyera 61 Npou3uaa3ujIo 1A je ofayKa
0 ocHuBawy 3UT-a y KOHKpeTHOM NpeAMeTy 6uJa npenyuteHa cyay. ,[ipema
(...) objammerwy MunucTapcTBa npasje Lipue T'ope (...), HaAJIe’)KHO jaBHO
TYKUJALITBO je Y IpaKCHU Ha/lJIeXKHU HallMOHAJIHU OpraH Koju oJjo6paBa uJu
MOoJIHOCH 3axTeB 3a ocHuBamwe 3UT-a“ (Handbook on JITs, [PA 2010: 38).

M3MenaMma u gonyHaMa oBor 3akoHna u3 2019. roaune,*® yBegeHo je HOBO
norsasJbe (IVa) v ocaM HOBUX YaHOBa** KojUMa je perysncaHo GopMupame u
GYHKIMOHUC A € 3aje JTHUYKOT UCTPAXKHOT TUMa. I3MeHaMa 3aK0Ha, 3aje JHUIKHU
HCTpaXHU TUMOBHU Cy 6pUcaHU U3 oApesde yiaHa 42 3aKoHa O T3B. OCTAJIUM
BUJIOBMMa MehyHapoHe mpaBHe MOMONU ¥ KPUBUUYHUM CTBapuMa. YsaHoM
4lanpegBubeno je ga [lpxkaBHo Tyxuaamtio LipHe Fope Moxe ca HafJIeXKHUM
OpraHoOM je/IHe UJIY BUIlle CTPAHUX JIp>KaBa 06pa30BaTH 3aje JHUUKU UCTPAXKHU
THUM, Ha OTPaHUYE€HU BPEMEHCKHU NepHo/i, KOjU Ce y3 y3ajaMHYy CarJlacCHOCT
MOXe NPOAYKUTH, paJud CIpoBohewma UCTpare Ha TePUTOPUjHU jeJHE UITH
BUIIIe Jip>KaBa, a N0Ce6HO y cayyajy Kaza: 1) noctoju noTpeba 3a CJI0KEHOM
Y OIICEeXXHOM HCTpParoM MoBe3aHOM ca JIpyToM Jp>KaBOM HUJIU BUllle HUX; 2)
ce y BHIlle Jip)KaBa CIIPOBOJie UCTpare 4uja Npyupoza 3axTeBa IIpefy3uMambe
KOOPJMHHUCAHUX U YCKJaheHUX paJiilb¥ TUX APKaBa; 3) UCTpaKHe pajibe
Tpeba ia ce cnpoBeAy Hau3MeHU4YHO y LipHoj ['opu U jejHOj MM BUllle CTpaHUX
JAp>KaBa. 3aKOHOM je NMpenu3upaHa HaAJIeKHOCT 3a NOAHOLIEHke U NpUjeM
3axTeBa 3a o6pa3oBakbe TUMa: KaJja ce 3axTeB noAHocu llpHoj ['opy, ynyhyje
ce BpxoBHOM /p:KaBHOM TY3KHOIY, 10K Kaja l[pHa ['opa 3axTeBa o6pa3oBame
THMa, 3aXTeB ynyhyje BpxoBHU AprKaBHU TYKHUJall, HAa NPeAJIOT Jp>KaBHOT
TY>HJIALITBA Koje mocTymnay npeameTty.*® [lopes Tora, npeiu3ypad je U opras
Ha/lJle)kaH 3a 3aKJbyYUBake ClIopa3yMa 0 OCHUBaWy 3aje JHUUKOT UCTPaKHOT
THMa U Ta HAAJIEXKHOCT je fiojie/beHa BpXOBHOM 1p>KaBHOM TY>KHOLY, IPU YEMY
je mMpomucaHo /ia ce 0 MOTIHCHUBAY ClopasyMa ,00aBelITaBa MUHUACTAp.“®
3akoHOM je oZipeheH pyKoBoJMJIAl] TUMA Y CJy4ajy Kala ce ucTpara ClipoBOIU

43 3akoH o MehyHapoHOj npaBHOj HOoMOhM y KpUBUYHUM cTBapuMa. Caysxcbenu aucm LT.
4/2008,36/2013 1 67/2019.

44 YnauoBu of 41a o 41h.
45 Ynan 416 ctaB 2 1 416 cTaB 3.
46 Ynau 416 cTaB 6
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y LipHoj 'opy, 1 Ta yJiora je noBepeHa peCTaBHUKY JP>KaBHOT TY>KUJIaLITBA
KOje mocTynay npeameTy.*” 3aKOHOM je €KCIJIMIIUTHO ponucaHo ja llpHa Fopa
06e36ehyje ycaoBe moTpeOHe 3a paj, TUMa Ha lbeHOj TepUTOPHjU.*® Oapen6om
ysiaHa 411 3akoHa npeaBubheHo je aa he ce crpanu yinaHoBu 3UT-a cmaTpaTu
cayx6eHuM Jsunuma lipHe l'ope, y cay4ajy KpUBHYHUX Jlesla YUMEEHUX
NPOTUB HUX UJIU KPUBUYHUX JleJ1a Koja Cy OHU yuyuHuId. Onpen6boM djiaHa
41D 3akoHa, peryJiMcaHa je 0ATOBOPHOCT 3a LITETY NPOY3POKOBAaHY 0] CTpaHe
3WUT-a HeNMpaBUJHUM HJIM HE3aKOHUTHUM pajoM, mponucyjyhu aaje lipua l'opa
OZIrOBOpHA 3a LUTETY HACTaJly Ha lbeHOj TePUTOPHjHU KOjy je npoy3pokosBao 3UT
CBOjUM HEMPaBUJHUM UM HE3aKOHUTHUM pajoM, C TUM Aa he y cayuajy Aa je
LITETY NPOYy3POKOBAO CTPAaHU 4JaH TUMa, llpHa ['opa 3aTpaxuTu HaZlOKHALY
vcraheHor U3HOCA 0 Jip>KaBe Koja je ynyTU/Ia HaBeIeHOT 4YJaHa, Kao U Ja
he y 06pHYTOj CUTyalMju HAJJOKHAAUTH LITETY KOjy je IPOy3pOKoBao AoMahu
YJlaH TMMa OCTylakheM Ha TEPUTOPHUjU CTPaHe AprKaBe.

4. [IpaBHM OKBHUP 3a ycnocTtaB/babe 3UT-a Ha HUBOY Peny6Jinke Cpouje

MebynapoaHa npaBHa nomoh ce y Cp6uju npy>ka NpBeHCTBEHO Ha OCHOBY
paTudUKOBaHUX MehyHApPOJHUX YTOBOPA, KOjU, CX0AHO YcTaBy Peny6snke
Cp6uje,* npejacTaB/bajy cacCTaBHU Jie0 IpaBHOT nopeTka Peny6./uke Cp6uje u
HEIOCPe/IHO Ce IPUMeY]y. YCTaB Takohe MpoNuUCyje 1a 3aKOHU U ONIITH aKTH
noHeTu y Peny6innu CpOouju He cMejy OUTH y CYIPOTHOCTH €a NMOTBpheHUM
MelhyHapoZHUM yroBopuMa U onutenpruxsaheHuM npaBuMMa MmehyHapogHor
npasa.”

Usanom 1 3akoHa o MehyHapoHOj paBHOj IOMOhH Y KpUBUYHUM CTBapyuMa®!
(maJbe: 3aKOH) MPOIKCAHO je 1a ce 0Baj 3aKOH MPUMEY]je Ha TOCTYNaK NpyKakba
MebhyHapo/He npaBHe NOMONM Yy KpUBUYHUM CTBapuMa y cjly4yajeBMMa Ka/jia He
[OCTOjU NOTBpheHU MehyHapoJHU YyTOBOP UJIHM KaJja oipeheHa NHTawka bUMe
Hucy ypebena. Ogpes6a ynana 1 3akoHa 3anpaBo ,,3Ha4uu Jja Cy y OBOM CJAy4ajy
Taj 3aKoH, asiu ¥ ofpenbe 3KII-a, kao caefehu cyncuaujapHy Nponuc, caMo HeKa
BpCTa ,pe3epBHOr pellemha”’ HaKo ce Yy MpaKcu Te oapeade 4eCTo NPUMEY]Y
y nocTynnuMma MehyHapoaHe KpuBUYHOIpaBHe NoMohH, ¢ 063UPOM Ha TO Aa
MehyHapoAHU yroBopU U KaJja NOCTOje, 10 TPaBUJIY, HUCY [JOBOJbHO OTIYHH,

47 Ynau 414
48 Ynaun 414 ctaB 1 Tauka 4

49 Cayxc6enu enactuk PC. Bp. 98 on 10. HoBeM6pa 2006, 115 ox 30. HoBeM6pa 2021 -
Amanpmanu [-XXIX, 16 on 9. pebpyapa 2022. roguHe, 4iaH 16.

50 Ysan 194 YcraBa Peny6unke Cp6uje.
51 Cayxc6eru enacHuk Peny6auke Cpouje, 20/2009 ox 27. 3. 2009. roauHe.
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TaKoO /]a Ce CaMO BUXOBUM oJipe/ibaMa He pelllaBajy cBa KOHKpeTHa NUTama”
(I0xynuh, 2011: 11).

H3BecTaH 6poj MehyHapoHUX yroBopa Koje je paTudukoBasia Penyo6sinka
Cpb6uja cagpxu Mebhy oJipesibaMa o MehyHapoHO] capaitb¥ ¥ KPUBUYHUM
CTBapuMa U ofipeibe KojuMa ce npesBuha MoryhHoOCT 06pa3oBatba 3aje JTHUUKHUX
HMCTPa)KHUX OpraHa ¥ npeJly3uMame 3ajeJHUUKUX UcTpara u To: KouBeHnuja
YjenumweHUX HalMja IPOTHUB TPAaHCHALMOHAJJIHOT OPraHW30BaHOI KpUMHUHAJIa
u3 2000. rogunHe® (yaad 19), KonBeHiuja YjequbeHUX Haldja NPOTUB
kopynuuje us 2003. rogune®® (unan 49) u KouBeHnuuja YjequmeHUxX Haluja
IPOTUB HE3aKOHUTOr MPOMeTa ONOjHUX Jpora U MCUXOTPONHUX CYNCTAaHLU
13 1988. rogune (yaad 9(1) u).>* 3HavajHo je HAIOMEHYTH /ia je MTPHUMeHa OBUX
KOHBEeHIMja Kao IpaBHOI 0CHOBA 3a ¢popMUpamwe 3ajeJHUYKOr UCTPAXKHOT
THUMa OrpaHUYeHa KakKo y norJjeJy KpUBUYHHUX JeJsa Koja cuajajy y JoMeH
peryJucama pejleBaHTHOT MHCTPYMEHTa, TaKO U y IIoIJIely Kpyra Ap:KaBa Koje
cy paTudUKOBaJie KOHKPETHY KOHBeHIHjy. [loce6HO MecTo ¥ 3Ha4aj npunaaa
EBpornckoj KoHBeHI[UjU 0 Me)ycOOHOM NpYy>Kamwy NpaBHe NIOMONH Yy KPUBUUHUM
CTBapHMa, Kojy je Hallla 3eMJba paTudHKoBaaa>® U ibeHoM JIpyrom J1oJ4aTHOM
npoTtokosy u3 2001. roauHe,*°koju yiaHoM 20 perysuiie 3aje JTHUIKE HCTPaKHe
THUMOBE, a YiaHOM 21 ¥ 22 KpUBUYHY U rpahaHCKy 0JITOBOPHOCT CJaYKOEHUX
JIMIA 3a IpeAy3uMame pajby, Iope/ 0CTaJIor, U U3 OKBUPA 3ajeJHUYKOT
HcTpa)kHor TuMa. [lojesuHU GUIaTEepaJIHU YTOBOPH O y3ajaMHOj MPaBHO]
noMohu y KpUBHUYHUM CTBapuMa Takobe caapike ofpeabe o 3aje JHUIKUM

52 Ca. aucm CP] - MehyHnapoonu yeosopu, 6/2001 u Ca. aucm CLI" — MehyHapodHu yzoeopu,
11/2005.

53 Ca..aucm CLI - MehyHapoodHu yzoeopu, 12/2005.
54 Cayxcoenu aucm CPP] - MehynapodHu yeosopu, 14/1990.

55 KonBeHnuja cauumwena 20. 4. 1959. rogqunHe y Ctpas6ypy. CP JyrocsaaBuja jy je
patudurosasa 2001. rogune (Ca..1ucm CPJ - Mehynapoouu yeosopu, 10/2001 01 5.11.2001).
JlonaTHU poToKo.J y3 EBpoIcKy KOHBEHIUjy 0 Mehyco6HOM npy’kamwy NpaBHe noMohH y
KpPHUBHUYHHUM CTBapuMa cauuibeH je 17.3.1978.roaune y CTpa3bypy, a cTynuo Ha cHary 1982.
CP JyrocsaBuja je [lpotokos patudukoBasa 2001. (Ca. sucm CP] - MehyHapodHu yeoeopu,
10/2001 0z 5.11.2001). [ipyru fofaTHU IPOTOKO.J y3 EBponcky KoHBeHIHjy 0 Mehyco6HOM
npy>kamy IpaBHe NOMOhM Yy KpUBUYHUM CTBaprMa cayrmeH je 8. 11. 2001. y CTpa3bypy a
cTynuo je Ha cHary 1. 2. 2004. roauHe.

56 /[lpkaBHa 3ajegHuua Cpo6uja u lipHa 'opa nmotnucana ra je 16. 4. 2005. roauHe,
patudukoBaH je 2006. rogune (Ca. aucm CLI" - MehyHapodHu yzoeopu, 2/2006 ox 11. 5.
2006.roaune). CTynuo Ha cHary y ogHocy Ha Peny6suky Cp6ujy 1. 8. 2007. roauHe.
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HCTPa)KHUM THMOBHMA, Kao HIp. yroBopu ca bocHom u Xepuerosunom,*’
Peny6sirkom CeBepHoM Makemouujom®® u ljpaom F'opom.°?

Kao 1o je uctakHyTO, NpuMeHa 3aKoHa 0 MehyHapo HOj paBHOj MoMohy y
KpUBUYHUM cTBapuMa Peny6suke Cpb6uje je cyncugapHor KapakTepay o4HOCY
Ha paTuduKoBaHe MehyHapoiHe yroBope. 3aKoH 0 MehhyHapo1HOj MPaBHO]
nomohu cazap:xu caMo ABe cnenudUuyHe oApeade Koje ce TUUY 3ajeJHUUKOT
HCTPaXXHOT TUMa, aJId CBpcTaBajyhu rajeHoM o1 TUX oZipesaba (4. 83) y T3B.
ocTaJie 06/1MKe MehyHapo/JiHe NpaBHe TOMONY, 3alIpaBo r'a CBPCTaBa y peXuM
KOjH je 3a Te 06J1MKe NpaBHe MoMohu npeasuhen 3akoHoM (JanuhujeBuh et al.
2019: 51). /ipyra ofpenb6a 3aKoHa KOja IOMU € OBaj UHCTPYMEHT MehyHapoJHe
capaame (4. 96) nmponucyje aa ce 3ajeITHUIKU UCTPAKHU TUM GopMHUpa aKo
TO ONpaB/laBajy OKOJIHOCTH CJy4aja, CHOpa3yMoM MUHUCTPA HaAJI€XHOT 3a
npaBocybhe ¥ Ha/IJIe)KHOT OpraHa CTpaHe JpKaBe.

H3paxkeHa cy MHUI/beHwa Ja OW JeTa/bHUja peryJjaTHBa OBOT UHCTUTYTA
ox cTpaHe JoMaher 3akoHo/aBIa GUJIa BUIIECTPYKO KOPHUCHA, HAPOUYUTO
y TOIJIeAYy YCIOCTaB/bakba U QYHKIHMOHHUCAKA 33ajeJHUUYKUX HCTPAXKHHUX
THUMOBA Ca ip’)KaBaMa y 0JJHOCY Ha Koje Kao 0CHOB 3a ¢popMmupamwe 31 T-a Huje
moryhe kopuctutu MehyHnapoguu yrosop (Handbook on JITs IPA 2010: 40).5°
Takobe je ucTakHYTO Zja 61 6UJI0 HAPOUUTO KOPUCHO PETYTHUCATH 3aKOHOM
MpaBHU I0JIOXKA] CTPaHUX ynyheHUX Y/aHOBA 3aje JTHUUKOT UCTPAXKHOT TUMA
y Peny6sinniu Cp6uju, kao v oBsialnherma npeAcTaBHUKA HALIMOHAJHUX OpraHa
koje Peny6sinka Cpbuja ynyhyje y MHOCTPaHCTBO Kao 4JlaHOBe 3ajeJHUYKOT
uctpaxHor Tuma (Klip, 2014: 153).

5. JonpuHoc EBponiacta mupoj ynorpeou 3UT-a: npomiipuBame
NMOJApIIKe Ha Ap>KaBe Koje HUCY YiaHule EBponicke yHuje

EBpoyacT je arenuuja EBporncke yHUje 3a IpaBOCYAHY capaZby Y KPUBUYHUM
CTBapMMa, Koja npy»a NOoAPUIKY Y NTOCTYNKY capajibe udMehy HaAJIeKHUX
opraHa Jp>kaBa 4yjaHula EY y Be3u ca uctparama y npejiMeTuMa 3a TellKa

57 Yrosop usmehy Cp6uje u ljpHe 'ope u BocHe u XepuerosruHe o npaBHoj nomohu y
rpahaHCcKUM M KpUBUYHUM cTBapuMa notnucal 24. pebpyapa 2005, u3MemweH U JoNybeH
2010. rogune, 4. 33 u 36a.

58 Yrosop usamehy Peny6iuke Cp6uje u Peny61nke MakejoHHje 0 MpaBHOj moMohu y
rpabaHCcKUM M KpUBUYHUM CTBapUMa, NoTnucaH HoBeM6pa 2011. roxune, 4. 25 u 30.

59 Vrosop usmehy Peny6sauke Cpouje u LipHe ['ope o npaBHOj momohu y rpahaHckuM U
KPUBUYHUM CTBapuMa cauumeH 29. Mmaja 2009. rogune, 4. 33 1 38.

60 Hnp. y Klip, A. (2014). Facilitation Mutual Legal assistance in the Western Balkans -
Towards removing obstacles in international cooperation in criminal matters. 153. http://
www.prosecutorsnetwork.org/publications
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KpHUBHYHA JleJla ca IpeKorpaHuYHUM ejleMeHTUMa. Mucuja EBponjacta je ga
»JOTNpHuHece 6e36eaHOCTU rpahana y EBponu, koopauHUIIYhH MOCTynambe
HallMOHAJIHUX OpraHa - Kako Jip>kaBa 4JIaHHUIa, TAKO U Jip>KaBa Koje HUCY
yjgaHune EY - y uctparama 1 KpuBUYHOM IOlbeHY NPEKOTPAHUYHUX KPUBUYHUX
Jena.“*! Cpaka Jp>kaBa yyiaHuLa EY y ckiazy ca cBOjuUM NMpaBHUM CUCTEMOM
ynyhyje y EBpoiacT cBor HallMOHAJTHOT 4YJIaHa, TY>KHOLA, CYAU]Y UJIHU APYTOT
npeJiCTaBHUKA IPaBOCY/JHUX OpraHa, Koju Ipe/iBOAY HallUOHAJIHY KaHLeJapujy
KOja mpe/icTaB/ba IPUMApPHU KOHTAKT 3a TYKHUOIle U CYyAHje KojuMa je moTpebHa
NoJiplliKa y Be3M ca UcTparama kKoje cnposoge. /lejlerupaHyu HalMOHAJIHU
yyjaHoBU yuHe Kosierujym EBpoliacTa Koju je HazJiexkaH 32 ONEpPaTUBHU paj,
oBe areHuuje. On ocHuBamwa 2002. roguHe 1o faHac, yaora EBpoyacrta, kao u
NpUpo/ia ¥ 06UM HerOBUX HAJIJIEXKHOCTH Cy 3HavajHO yHanpehenu. Yianom 85
Yrosopa o pyHkHoHUcawy EBporncke yHUje fedrHucana je Mucrja EBporjacta
Kao: ,I0JIpILIKa U jadyakbe KOOpUHaIlMje U capabe HallMOHAJTHUX UCTPAKHUX
opraHa ¥ opraHarowbemay Be3u ca TeIIKUM KPUBUYHUM JleJIMMa Koja norabhajy
JiBe WJIY BUIIle [p>KaBa YIaHUIA UM 3aXTEBAjy FObebe Ha 3aje JTHUYKOj OCHOBH,
Ha OCHOBY oIlepalyja Koje cnpoBeAy U UHPOpMalUja Koje JOCTaBe OpraHu
Jip>kaBa 4yaHHIa U EBpormoJ.“®?

EBporacT ip>kaBaMa 4jaHuIiamMa o6e36ehyje moipuiKy y mocTyIKy capajiibe U
CTaBJ/ba Ha pacloJarambe pasHe BpCTe CJ0KeHUX KOOPAUHALMOHUX MeXxaH13aMa
Kao IITO Cy HAa IpUMep: OpTaHU30Balbe KOOPJUHAIIMOHUX cacTaHaKa udmehy
npeJACcTaBHUKAa NMPaBOCYJAHUX OpraHa U opraHa 3a clpoBobheme 3aKOHa,
MJIaHUpabe UCTOBPEMEHHUX 3aje JHUUKUX aKI|1ja KOjuUMa Ce y peaJIHOM BpeMeHY
ylipaB/ba U3 KOOpJUHALMOHUX leHTapay EBpoyjacTy, koje HaiJIeXXKHUM OpraHuMa
3eMaJba Koje yYeCTBYjy y TUM aKllMjaMa oMoryhaBajy je IHOBpeMeHO JIUIIaBakhe
cj060/e M3BpIIMJAlla KPUBHYHUX JeJa, pa3oTKpHUBakbe KPUMUHAJIHUX
rpyna v ofjy3MMarbe UMOBUHE NPOUCTEKJIE U3 KPUBUYHOT JeJjia. JelHO 0/,
BeoMa 3HadajHUX NoJba JeJsioBaka EBpoyacTa je M nojpuka 3ajeJHUYKUM
HWCTPaXHUM THMOBA. YIPKOC YNHEHULM /1A 3ajeJHUUYKH UCTPAXXHU TUMOBU
MOTY /ia fejcTByjy 6e3 noapiuke EBpoyacta 1 Majia yk/byueHocT EBpoyjacta y
npeaMeTe y kojuMa je dopmupan 3UT npeactaBsba caMo MaJi ieo MpeaMeTa
y kojuMa EBpoyacT npy»a nojpuiky, nocToju 6JMcka Be3a usMehy oBa ABa
anara (Roger, 2022: 26) - He camo wto cy ¥ EBpoyiact u 3UT-0Bu 3acHOBaHHU
Ha MHCTpyMeHTHUMa EY ycBojeHMM y OKBUPY HCTOT IOrJaB/ba Yrosopa o
EBpornckoj yHHju (HeKaJallmby T3B. , Tpehu cTy6") uuju je pokyc 60p6a mMpoOTHUB
NpeKOTrpaHUYHOT KpUMHUHaJa, Beh u EBponiact u 3UT uMajy ucTH 1ub: 60/bY
KOOpJMHAIU]Yy UCTpara y npeJMeTHMa npeKorpaHu4yHor kpumuHaJja (Helm-

61 MHHTepHeT npeseHTanuja EBponacta, https://www.eurojust.europa.eu/about-us/
who-we-are

62 Article 85 of the Treaty on the Functioning of the European Union (TFEU).
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berg, 2007: 246). Moxe ce pehu 1a ynpKOC YMHEHUIU J1a HA KOOPAHWHAIUOHHU
cactaHiu HU 3UT-oBu HUCy TBopeBUHA EBpolniacTa, EBponiacT je 3HadajHO
0J1aK1IAa0 KbUXO0BY YIOTPEOY U MPUCTY N HA/AJIeKHUM HallMOHAJIHUM OpraHUMa
OBUM aJlaTUMa capajibe U TUMe 3Ha4ajHO JAONPUHEO HbUXOBO] YYeCTaJujoj
npuMeHwu (Striz, 2022: 77). Y npakcu ce 4yecTo oJiyka o popmupawy 3UT-a
JIOHOCHU yIpaBO TOKOM, UJIM HAKOH KOOpJAWHALMOHUX CcacTaHaKa KoOju Cy
OpraHu30BaHU y EBpoljacTy U KOjU OKyIlJbajy HaAJIe)KHe OpraHe Jp>kaBa 3a Koje
je yTBpheHo fa Bojie mapaJiesiHe UM oBe3aHe uctpare. [lopes Tora, EBpoyact
Takohe pacnoJsiaxke ofpe)eHOM MHULUjaTUBOM y OZHOCY Ha ocHHUBamwe 3UT-
oBa. HaumMe, cxonHo ynany 4 Ypenbe o EBponiacty,® oBa arediuja EY Takobe
MO>Ke 3aTpaKUTH O/ HaIJIeXKHOT OpraHa AipkaBa u/aHuua aa ¢opmupajy 3UT
y CKJIaZly ca IPMMeHbUBUM UHCTPYMEHTHMaA 3a capajby.

EBpoyiacT cBojoM eKCcepTH30M Mpy’Ka MOAPIIKY HALLMOHAJHUM OpraHHUMa
NPUJMKOM IpOLeHe KOPUCHOCTHU U MoryhHocTu 3a popmupamwe 3UT-a y
KOHKPETHOM cJiy4yajy. HakoH 1ITO HAalMOHAJIHU OpPraHU JOHECY OAJYKY
o popmupamwy 3UT-a, EBpozacT npysxa nomMmoh TokoMm nperoBopa u uspaje
cropasyMa o ocHuBamwy 3UT-a, craB/bajyhu Ha pacrnoJsiarambe HaJJIeXXHUM
OpraHUMa KaKo eKCIIepTU3y U CTPy4yHe caBeTe, TAKO U Pa3HOBPCHe TOMOhHe
MaTepujaJie 0]l Kojuxje Haj3aHadajHUju [IpakTHuHU Boauy o 3UT-oBuMa, (Practical
Guide, JITs Network. 2021) kojy je uspaauia Mpexa HallMOHAJTHUX eKCIIepaTa o
3UT-oBuMay capaamwu ca EBporractom, EBponosiom u OJIA®-oMm, Koju je oCcTyaH
Y Ha Be6 npe3eHTanujamMma EBponiacta® u EBponosia.®® EBpoliact npy»xa noApiiky
dyHKnMoHucawy 3UT-a TOKOM I1eJIoT epro/ia leroBor Tpajama. [lope npaBHe
Y NpaKTU4YHe NOJpILIKe, NOApPLIKe 3ajeJHUYKUM aKlUjaMa U ollepalujama
MoCpeICTBOM IIOMEHY TUX KOOpAWHAIMOHUX IleHTapa, EBponiacT o6e36ehyje
Y JIOTUCTUYKY U GUHAHCHjCKY MOAPIIKY,*® oMoryhaBajyhu u osakimaBajyhu
cacTaHKe 4JlaHOBa TMMa o6e36ehuBameM Nokpuha TPOIIKOBa MyTOBamba U
CMellTaja 4JaHOBa TUMa, TPOILKOBA IPeBO/a, Kao U 06e36ehuBamem nokpuha
TPOILKOBA pa3MeHe J0Ka3a, o/ipeheHnX BelllTayeha U ONpeMe.

[lpumapHu nus/b EBponjacta kao areHiuuje EBpolicke yHHje npejcTaBJba
npy:xamwe noMohu HaJJIe>KHUM OopraHuMa Jip:kaBa uysaHuna EY. Mehytum,
nojpuuka EBporniacra je mos ©3BeCHUM yCJ0BHMMa JOCTYIHA U ApXKaBaMa Koje
HUCY 4/aHulle EBponcke yHUje, TUMe U 3aje JHUYKHUM UCTPAXKHUM TUMOBUMA

63 VYpepnoa (EY)2018/1727 EBponckor napsaMenTa ¥ CaBeta of 14. HoBeMm6pa 2018. ronuHe
o Arenuuju EBporncke yHuje 3a npaBocyHy capaamy (EBpoyacT), 1 3aMeHy 1 oro3us Ofiyke
CaBeTa 2002/187/IIY11, ycBojeHna 6. 11. 2018 (OJ L 295, 2018).

64 https: .eur .europa. lication/jits-practi

65 https://www.europol.europa.eu/publications-events/publications/jits-practical-guide

66 Buuie nndopmanuja o puHaHcHjckoj nmoapny EBponacta jocTynHo Ha : https://www.
eurojust.europa.eu/judicial-cooperation/instruments/joint-investigation-teams/jits-funding
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KOjU YKJbY4yYjy U Ap>KaBe Koje HUCY yiaaHule EY. EBpoyacT cBe Behy naxmwy
nocsehyje dopMupamwy u dyHkinonucamwy 3UT-oBa ca T3B. TpehuM aprkaBama,
KOjU cy cBe yelihe Bul)eHU Kao KOPHCHO Cpe/iCTBO capa/iibe ca pXKaBaMa Koje
Hucy uyiaanuie EY (Third JIT Evaluation Report. 2020: 4). U3 cTaTUCTUYKHUX
nojiataka o paay EBponacta, mpuMeTaH je nopacT 6poja HOBOGOpMUPAHUX
3UT-oBa K0Oju yKJbYUYjy U Jp>KaBe Koje HUCY YaaHulle EY u koju cy yKuBaiu
nozapwky EBpoyacta. ¥ 2016. rogunHu cy caMo 3 TakBa 3ajeJHUYKA UCTPaXKHa
THUMa y>KuBaJa noJpuky EBpoiiacta. 3a camo 3 roguHe Taj 6poj je socturao 21
y 2019. roauny, na 6u 2020. rogune EBponiacT noaprkao 26, uy 2021. roguHu
31 3ajeHUYKH UCTPAXKHU TUM Y KOMe Cy ydelihe y3eJe U ApxKaBe Koje HUCY
ysanuue EY (Guidelines on JITs Involving Third Countries, 2022: 37).

Jla 6u ce oarosopuJio Ha noBehaHo UHTepecoBamwe Ap:KaBa yaaHuLa EY 3a
capazamwoM y okBupy 3UT-a ca fp:kaBama Koje HUCY usnaHune EY u ga 6u ce
0JIaKILIA0 paJj NpaBOCYAHUX OpraHa U NpeJcTaBHUKA OpraHa 3a cnpoBobheme
3aKoHa, Mpexa HauMoHa/HUX ekcniepaTta 3a 3UT u EBpoyiacT cy u3paiujid HOBU
MaTepujaJ 3a oA PIIKY NPaKTUYapuMa, Koju ce 6aBu cieljidUUYHUM NHUTakbUMa
y Be3u ca capaimboM u3Mebhy apkaBa unanuna EY u 3eMasba Koje HUCY YslaHUIE
EY y okBupy 3UT-a, of kojux cy HajsHaudajHUje CMepHUIE O 3aje JHUIYKUM
HCTpPa’XHUM TUMOBHMaA KOjU YKJbyuyjy Tpehe 3eMsbe u KoHTpoOJIHA JiMCTa 3a
InpaKTUyape o0 3ajeJHUYKUM UCTPAXHUM THMOBHMMaA KOjU YKJbYyUyjy Tpehe
3eMJbe,’’ 06jaB/beHH Ha Be6 mpeseHTalMju EBponiacta y jyHny 2022. roguHe
(Guidelines on JITs Involving Third Countries, 2022). Umajyhu y BU1y la npaBHU
okBup EY 3a popmupame u pynknuonucamwe 3UT-a HUje IpUMeHUB Ha [ipXKaBe
Koje Hucy unaHule EY, HaBesieHuM CMepHULIaMa cy UAeHTHPUKOBaHU Moryhu
NpaBHU OCHOBHM 3a ocHuBamwe 3UT-oBa uamehy aAprkaBa 4jaHUIA U JApKaBa
Koje HUCY uaaHule EY, npu yeMy je HarsialieHa MOryhHOCT KOMOUHOBaHa
pa3/IMYUTUX IPAaBHUX OCHOBA y CJy4ajeBUM MyJsTuUIaTepasHnux 3UT-oa y
KOjUMa HUCY CBe Jip>KaBe y4eCHHUIe TOTBPAUJIe UCTe MehyHapo/iHe YyToBope.
CMaTpaMmo a je HApOYMUTO 3HAYAJHO [1a UICTAKHEMO YUHLEHUILY /1A CY peJieBaHTHE
oApenbe mpaBHUX UHCTpYyMeHTa EY ckopo naeHTHYHe ofpenbamMa ynaHa 20
Jlpyror f1ojaTHOT TPOTOKOJ1a ¥3 EBpoIncKy KOHBEHIIHjy 0 Me))yCOOHOM NPy Kamby
npaBHe MoMohu y KpuBUYHUM cTBapuMa (Guidelines on JITs Involving Third
Countries, 2022: 4), koju cy paTupHUKOBaJie CBe Jip>kaBe 4jaaHulle EY, usysen
Peny6.suke 'puke.

67 Checklist for Practitioners on Joint Investigation Teams Involving Third Countries,
https://www.eurojust.europa.eu/publication/checklist-practitioners-joint-investigation-
teams-involving-third-countries
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6. Iloapmka EBponacra 3UT-oBuMa y Kojuma
ydyecTByje Penyo6iuka Cp6uja

HakoH ayrorojuuime ycreliHe capaamwe Peny6sauke Cp6uje ca EBpoijactom
KOja ce o/iBMjaJla NOCPEACTBOM KOHTAKT Tayaka oJpeheHux y Peny6nukomM
jaBHOM TY>KHJAIITBY U MUHUCTApPCTBY npaBje Peny6iuke Cpouje, Peny6inka
Cpb6uja je 3akspyuyunsia CnopasyM o capajibu ca EBpoyjacToMm, Koju je CTynMo Ha
cHary 12. nenem6pa 2019. rogune.®® CBpxa oBOT cliopa3yMa je jadame capajimbe
usmeby Cp6uje u EBporjacta y 60p6u NpoTHUB TEeLIKKUX 06JIMKAa KPUMHUHAJA, A
noceGHO OPraHW30BaHOT KPUMUHAJIA U Tepopusma.*’

Kao opraH HazsiexkaH 3a cipoBohere 0BOT criopasyMa ofpeheHo je Peny61n4yko
jaBHO TyxunamTBo.”’ Takobhe je npeaBubheHo ga Peny6snka Cp6uja y numy
OJIaKIlIaBawa capajbe MOXKe UMEHOBATH Ty KHO1la 32 Be3y KOju ©UMa MOTYhHOCT
Jla IUPEKTHO KOHTAKTHpa Ha/ijlexkHe opraHe y Peny6sunu Cp6uju.’! Umajyhny
BU/Y HaBeJieHo, KaHLleslapuja Ty»kuona 3a Be3y Peny6inike Cpouje y ceULITY
EBponacra y Xary je orBopena 2020. rogune (Eurojust, Annual Report, 2020:
18). OTBapatbe KaHIleJ1apyje TyKuoia 3a Be3y Peny6sinke Cpouje y EBponiacty
je oNpHHeJIo Ja/beM UHTEeH3UBUPakby capa/ikbe Ca 0BOM 3Ha4ajHOM areHI1joM
EY u oTBopuJIO 6pojHe MoryhHOCTHU 3a yHanpehewe MehyHapoaHe capasmwe y
KPUBUYHUM CTBapuMa He caMo usmehy Peny6.inke Cpbuje u AprKkaBa 4jiaHuULa
EY, Beh u aipyrux fp>xkaBa ca kojuMa oBa areHnuja EY uMa notnucaHe ciopasyme
0 capajilbU U NpaBOCyZHE KOHTAKT Tauyke, HarvallaBajyhu ynmweHuny aa
EBpoyacT uMa Ha OBaj Ha4MH yCIIOCTaBJ/beHy capajiby ca npeko 70 gpxaBa
Koje HuCy 4ynaHule EY. HauMe, EBpoliacT pacnoJiake ca MpexoM IPaBOCYJHUX
KOHTAKT Ta4yaka y 60 ap>kaBa,’? koje Hucy ynanuie EY nok je ca 13 gpxaBa,”?
yk/bydyjyhu u Cp6ujy, moTnycao crnopasyme o capajibi, HAa OCHOBY KOjUX je
10 gp>kaBa’™ ynyTHJIO Ty»KUolle 3a Be3y y ceauiuite EBpoyacra y Xary, paau
VHTEH3UBUpakba U oJ1aKllaBama capajbe.

68 3akoH o moTBphUBamy ciopa3yMa o capajmbu uamehy Peny6snke Cp6uje u EBpoyact-a,
Ca. 2nacHuk PC - MehyHapodHu yzoeopu, 14/20109.

69 Yuan 3 Cnopasyma.

70 Yusan 4 CnopasyMa

71 Yn.5 Cnopasyma

72 3aBuiie nHopMaluja BUZeTu: https://www.eurojust.europa.eu/states-and-partners/
third-countries/contact-point-network

73 An6anuja, 'pysuja, Ucnang, JluxteHmTajH, Moagasuja, Lpaa l'opa, CeBepHa MakeioHHja,
Hopgeka, Cp6uja, llIBajuapcka, YkpajuHa, Yjegumeno KpabeBcTBo u CjeinbeHe AMepUYKe
Jpxase.

74 Anb6aunuja, I'pysuja, pual'opa, CeBepHa Makenonuja, HopBeiuka, Cp6uja, llIBajuapcka,
YkpajuHa, YjenumweHo KpasbeBcTBo u CjeiumeHe AMepuuke /lp>kaBe.
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[lopex 6pojuux MoryhHocTH 32 y6p3aBame MehyHapojHe capa/iibe Yy KpUBUYHUM
cTBapuMa nocpecTBoM EBpoyiacta (o/] ycnoctaB/bara HeocpeJHUX KOHTAKTa
u3Mehy npaBocyjHUX opraHa npe ynyhuBarba 3aXTeBa 3a MehyHapojHy MpaBHY
noMoh pasiu npunpeMe 3a keroBo eprUKacHUje U3BpIleke, IPEKo yTBphrBama
craTtyca Beh ynyheHuxX 3aMoJIHHIIA U O PIIKE NMPU PellaBamky pa3JInuUTHX
noTeukoha y HOCTYIKY NMpyKaka U TpaXkera MpaBHe MOMONU ¥ KPUBUYHUM
CTBapuMa, nopej MoryhHocTH ydemha Ha KOOpJMHALLUOHUM CcacTaHUMa U
ynoTpebe Jpyrux 3Ha4ajHux ajata EBpoyacTa, Ty)xuJal 3a Besy Peny6Jirke
Cp6uje y EBporjacTy uMa MoryhHOCT /2 Ha 3axTeB ZjoMahux opraHa HHULKpa
dopMupate 3aje IHUYKOT UCTPaXKHOT TUMA. Mako cy Peny6sivka Cp6uja u tbeHU
NpPaBOCY/JHU OPTaHU Y A0CaAALIb0j IPAKCH y3ed yuemha y ©U3BeCHOM 6pojy
3ajeITHUYKUX UCTPAXKHUX TUMOBA’®, KOjU Cy IOHEJIH BPJIO 3HA4YajHe pe3yJiTaTe,
ouekyje ce fa he MmoryhHOCT /1a ce mocpeACTBOM TYKHOLA 32 Be3y, U HHULKPa
dopmupamwe 3UT-oBa o1 cTpaHe JoMmahux opraHa, Taj 6pojy 6yayhHOCTH caMo
pacTty, yuMe he fonpuHeTH ePUKACHOCTH 60p6Ge MPOTUB NPEKOTPAHUIHOT
KpUMMHAaJIA.

CMmaTpaMmo Ja je KOPUCHO, UJIyCTpaluje paju, la IOMeHeMOo pe3yJTaTe paja
6ap jeHOT 0/] 3aje JHUUKUX UCTPA’KHUX TUMOBA y KojuMa je o caga Peny6.inka
Cp6uja 6usia y4yeCHUK, KOjH je y>kuBao noapiuky EBponacta. Haume, kao pesysnrat
capajiibe HMMaHCKUX U CPICKUX HALJIe)KHUX OpraHa y OKBUpPY GuJiaTepaiHOT
3ajeJHUYKOT UCTpakHoTr TUMa Peny6srke Cp6uje u KpasbeBune IllnaHuje,
JiulIeHa cy cjo6oe y obe apkaBe 43 4jiaHa opraHW30BaHe KPUMUHAJHE
rpyIie Koja ce 6aByJIa TPrOBUHOM HapKOTHUIIMMA YHja je JUCTpUbyIrja 6uia
nJlaHWpaHa y Ap:xkaBaMma EY u koju ce TepeTe 3a HeoBJlaliheHy NIPOU3BOAKY
Y IPOMET OINOjHUX APOra, Npamwe HOBILA U KpUjyMuapewe MUrpaHaTa. Tokom
AKLMOHOT JlaHa KOju je opraHu3oBaH y3 noApuky EBpoyacrta u EBponoJsa y
2021.roauHY, HAJJIeKHU OpraHy OBe JIBe Ip>KaBe Cy Y jeJHOM JaHy U3BPIIHAJIU
KOOpAMHUCAHO IpeTpecame 19 objekaTa 1 01y3e/iM BeoMa 3Ha4ajHy KOJUYUHY
Jipore, HOBIIa, KOMIIjyTepCKe olpeMe, BO3HJIa U opy:kja.’®

75 Ilpema nojanuma u3 MsBemrtaja Peny6M4Kor jaBHOTr Ty»UJalITBA O Pajy jaBHUX
Ty»>KHJallTaBa Ha Cy36Mjakby KPUMHUHAJUTETA U 3alITUTH YCTABHOCTHU U 3aKOHUTOCTHU
y 2022, 2021. n 2020. roAuHY, AOCTYNHU Ha http://rjt.nlnet.rs/sr/informacije-o-radu/
g0di%C5%A1nji-izve%C5%A1taj-o-radu-javnih-tu%C5%BEila%C5%A1tava, Peny6nka
Cpb6uja je y 2022. rogunu yyectBoBaJsa y 4 3UT-a koja cy y»xuBaJa nojpuky EBpoyacTa,
ok jey 2021. u 2020. rogunu y3esa ydemha y no Tpu 3UT-a koja cy y»xuBaJsa NOAPUIKY
oBe areHnuje EY.

76 Bupetu Bulley o6jaBu 3a wtTamny EBpoyiacrta: https://www.eurojust.europa.eu/news/
eurojust-coordinates-dismantling-serbian-marijuana-trafficking-network-operating-spain
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7. 3aK/by4akK

HakoH HewTO BHUllle o [iBe JelieHHje, KOJUKO je 0BO CPeACTBO capajibe y
IPUMEeHHU Ha OCHOBY MHCTPYMeHTa yCBOjeHUX y EBpornckoj yHuju, moryhe
je 3aK/by4YUTH [Ja je 3aje JHUYKU UCTPAKHU TUM €BOJIyUpPao o ujeje Kojy
Cy mpeACTaBHUIIM MPABOCYAHUX OpPraHa M opraHa 3a ClpoBoheme 3aKoHa
Jp>kaBaMa ysiaHuLaMa EY uHunujasHo nocMaTtpaJsu ca ogpeheHoM 1030M
CKEeNTHULM3Ma Y UHCTPYMEHT capa/ikbe KojH je cBe delllthe y yroTpe6u ca {u/beM
omoryhaBama GpKer clipoBohema UcTpara muper gomamiaja (Da Mota, 2009:
88).

Wmajyhu y BULY CJ10KEHY NPUPOAY NPEKOTPAaHUYHUX KPUMUHAJIHUX aKTHUB-
HOCTH, Y3 BEJIMKY NPEKOrpaHUYHY MOGUJIHOCT YJIaHOBA KPUMMHAJJIHUX
opraHusauuja, 3UT ce, kao BpJio ¢pJieKcUbOUIaH OKBUP capajibe, Koju oMoryhasa
6p3y u eduKacHy KoopAUHaLuMjy U pa3aMeHy uHpopmanuja u fokasa usmehy
opraHa pas/IMYATUX APKaBa, I0OKa3yje Kao ONTUMAJIHO CPeCTBO 33 CapaAmby
Ha/JIeXKHUX OpraHa y cy36ujarmby NpeKorpaHUYHUX KPUMUHAJHUX aKTUBHOCTH.
[IpeacTaBHULM IPAaBOCYAHUX OpraHa ¥ OpraHasaclnpoBoheme3aKoHa U3 ApKaBa
yynaHuna EY cBe Bullle 3Ha4aja npu/ajy 0BOM CpeiCTBY capajibe ca p:KaBaMa
Koje HUCY usaHule EY, HapouuTo uMajyhu y BUuay mweroBy ¢pJeKCUOUIIHOCT,
oynyhu 1a omoryhasa iako npuJjarohaBamwe noTpeb6amMa KOHKpPETHOT cJydaja
3ajpkaBajyhu esleMeHTe Koju ra YnHe epuKacHUM y npakcu. [lopen Tora, 3a
pasJIMKy o TPaJAULIMOHAJIHUX UHCTPYMeHTa MehyHapoHe IpaBHe oMohu u
€BPOICKOT UCTPAXKHOT HAJIOTa, KOjU Cy OTPAaHUYE€HH Ha KOHKpPEeTHe Jl0Ka3He
paZime Koje cy mpeaMeT 3aXTeBa, 3ajefTHUYKU UCTPAXXKHU TUM oMoryhaBa
NapTHepHMa HeOrpaHWYeHY pasMeHy HMHopMalMja y peajHOM BpeMeHY
(Riehle, 2023: 1). Kaza ce caryiefiajy CTaTUCTUYKH MOAAIM AOCTYIHU Ha BeO
npeseHTaluju EBpoyacta, npumehyje ce nopact 6poja 3UT-oBa Koju cy ykuBau
noapuky EBponiacta, u To He camo 3UT-oBa Koju cy ocHoBaHU u3Mebhy apxaBa
yinaHuna EY, Beh 1 oHux y KojuMa cy y4delthe y3eJie pkaBe KOje HUCY YJIaHHULE
EY. [lpumepa pagy, y 2021. rogunau EBponacT je mojpskao ykymnHo 254 3UT-a,
Y TO HAPOUYMUTO y IpeJiMeTHMa KOjU Ce TUUY TepOpHU3Ma, BUCOKOTEXHOJIOLIKOT
KpUMHUHaJa, KpUjyMuapemha MUTrpaHaTa, TProBUHA [pOroM U TProOBUHA JbYAUMa,
of yera cy y 32 3UT-a yuemhe y3eJsie ¥ ApKaBe Koje HUCY 4aHule EY, npu
yeMy je Peny6usinka Cp6uja yuyecTBOBaJsa y 3 3ajeJHUYKA UCTpakHa TUMa, a
Peny6sinka ®@pannycka, npuMepa paay,y 13 3aje AHUUKUX UCTPAXKHUX TUMOBA
dbopmupanux y Toj roauuu (Dupond-Moretti, 2022: 64). YpKoC YUHEHUIIH 1A
Ce HaBeJleHU CTaTUCTUYKU NoJalLu ogHoce caMo Ha 3UT-oBe Koju cy yKUBAJIU
noZpiiky EBponacTa, pacnoJsio’kMBU CTaTUCTUUKHU NMoJALKd yKa3yjy Aa 6u
0Baj ayaT MehyHapoHe capajme, C 063UPOM Ha JjocaZjallllby YUMHAK HeroBe
ynoTpebe, MOrao Jja ©Ma KOPUCTHU O IIMPEeHa CBECTHU O Hbe[OBOM MOCTOjakby,
NpeJHOCTHUMA y OJHOCY Ha TpaJUlMOHAJHE MeXaHU3Me y3ajaMHe NIpaBHe
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noMohu KojuMa ce MoXe yHanpeguTH e PUKACHOCT UCTPare MpeKorpaHuIHOT
KpPUMHHAJIA U PAa3HOBPCHUM 06JIMIIMMA MO/ PIIKe KOjU MOT'Y 3Ha4ajHO 0JIaKIIATH
Y yHaNpeJUTH YIOTpe6by OBOT MHOBATHUBHOT CPE/ICTBA Capaibe.

MMajyhu y BUy cBe HaBeJleHO, YK/byuyjyhu U ynmbeHuny na Peny6snka Cpbuja
pacroJiaXke aZleKBaTHUM IIPAaBHUM OKBUPOM 3a YIOTPeOy OBOT HAaNpeIHOT
cpeAcTBa MehyHapoJHe capajmbe, 6yayhu aa je paTudukoBasa HajsHaAYajHUje
MebhyHapoHe HHCTPYMeHTe Koju npeJBrubajy npaBHU OCHOB 3a popMUparme
1 GYHKIMOHUCAe 3aje JHUUYKOT UCTPAXKHOT THMa, U IIopeJ Npenopyka za
ce pa3MOTPH [I0JIaTHO peryyucame 0BOT HHCTPYMeHTa AoMahuM 3aK0oHOM,
HapOYUTO y IPaBIy HeroBOT Aa/ber ycarjallaBamka ca IpaBHUM TeKOBUHaMa
EY, ouekyjeMo na uHTeH3UBUpae capajmwe ca EBpojacToM nocpescTBOM
KaHuenapuje Tyuona 3a Besy Peny6inke Cp6uje oTBapa npoCcTop HaAJeKHUM
opranuma Peny6.uinke Cp6uje 3a 1a/by UHTEH3UBHU]Y YIIOTPEOY Y MPAKCH OBOT
M3pa3nuTo ePpUKACHOT Cpe/iCTBA 3a NPUKYIJbakbe U pa3MeHy UHGopMaLuja u
JloKa3a y NpeKorpaHUYHUM HCTparaMa, HAapouMTO UMajyhu y BUAY LIUPOK
CIleKTap CTPYy4YHe, JIOTUCTHYKe U UHAHCHUjCKe MoJpIlKe Kojy EBponact
omoryhaBa MpUJIMKOM yIIoTpe6e OBOI HHCTPYMEHTA capa/iibe.
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Summary

This paper primarily considers the legal framework for the formation and functi-
oning of a joint investigation team at the level of the European Union, with specific
reference to the consequences that these rules may have on shaping the legislative
framework of the Republic of Serbia in this area. In analyzing the Serbian norma-
tive framework, the authors particularly focus on practical considerations in the
process of setting up of a joint investigation team and the original elements of this
progressive tool of international cooperation, established and funded by Eurojust
(EU Agency for Criminal Justice Cooperation). The second focal point of this paper
is the support that may be provided by Eurojust in the process of formation and
functioning of joint investigative teams, whose participants include both EU Member
States and non-EU countries. In this regard, the authors consider the cooperation
of the Republic of Serbia with Eurojust and present the opportunities for further
strengthening of international cooperation with the EU Member States Union after
signing the Cooperation Agreement between Eurojust and the Republic of Serbia
in 2019. The advantages of this instrument of international cooperation are illu-
strated by referring to successful examples of joint investigation teams supported
by Eurojust.
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CABPEMEHE ®PUHAHCHJCKE TEXHOJ/IOT'HJE
H TPAJJUIIJHOHAJIHO BAHKAPCTBO™

Ancmpakm: QuHnaHcujcka mexHoaozuja (Finance and Technology - Fin-
tech) o0Hocu ce Ha copmeepe, MO6U/IHe anauKayuje u dpyz2e mexHos02uje
cmeopeHe 3a hobosbularee PUHAHCUJCKUX ycayea (00 jedHocmasHux
anjaukayuja 3a naaharbe 00 ca0xceHUX 6.10KYeUH Mpexca Koje cadpoice
wugposaxe mpaHcakyuje). [locaedroux 200uHa, mpaduyuoHaHo 6aHKap-
CmMe0 npumerbyje cagpemeHe mMexHO/NOWKe UHOBAYUje, Y UCMO 8peme
U3/102/CEHO je KOHKYypeHYUju Hosux fintech cekmopa. Yumasy ucmopujy
baHkapcmea npame mexHoJouwke uHosayuje. [lpedmem Hawe nasxicrbe
jecy gunaHcujcke mexHosozuje koje cy od 2008. 2zoduHe, 00 2a06a1He
duHaHcujcke Kpuse, pesosyyuoHucasie ceem uHaHcuja. 'ybumak
nosepersa y mpaduyuoHa 1Ho 6aHKapCcmeo CmuMyaucao je eKkChausujy
Hogux du2uma/Hux NOC/A08HUX U (PUHAHCUjckux Modesaa. CaspemeHe
mexHo/102uje CYyWMmMUHCKU Cy U3MeHUJ/1e N0C/aA08ate MpaduyuoHAIHUX
@PuHaHcujckux uHcmumyyuja, Heke 00 HUX Cy hpecmaJe da nocmoje,
OHe Koje cy oncmavie dobuJie Cy CHadCHe KOHKYypeHme y HO80HACMA/AUM
deyeHMpaau308aHuM PUHAHCUjcKuM cekmopuma. Ceaka Kpusa nokasyje
caabocmu nhocmojehee cucmema u 2eHepuuie Hoge MozyhHocmu. Hoee
@uHaHcujcke mexHo102Uje cmeopuJie CY OKpyicere Y Kojem 6aHke HUCy
suule jeduHu hpysxcaoyu puHaHcujckux ycayea. Konkypenyuja usmehy
6aHaka, 3a hpus/iaverbe KAujeHama HO8UM QU2UMAAHUM YCaAy2aMda, Y3
spaharbe uzzybs/seHoz nogeperba y 6aHKapCcKu cucmemM, 0aHac yKmyuyje u
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Hadmemarbe 6aHaKa ca HosuM fintech komnauujama u deyeHmpaau308aHuM
dueumaaHum @uHaHcujckum cekmopuma. Bydyhu uzened gunarcuja
2eHepucahe Hoge mexHo/I0WKe UHO8AYUje, nogeperse Yy mpaduyuoHa/aHe
u deyeHmpaauszoeaHe UHAHCUjCKe ceKkmope, Kao U 00HOC MOHEeMAapHuXx
s/aacmu npema 0eyeHmpaau308aHuM JU2UMAAHUM CUCMEMUMA KOoju 3d
cada ¢yHKYUOHUWLY U38aH kuUX08e kKoHmpoue. L{usb 08oz pada jecme ocepm
Ha HajeaxcHuje uHAHCUjcKe uHosayuje y 6aHKapCcKoM CeEKmopy, Y102y
HOBUX HeMpaduYUOHAHUX NPYHCaAaya GUHAHCUJCKUX YCayad U HUX08Y
nosesaHocm ca mpaduyuoHaIHUM PuUHaHcujckum cekmoponm. Jleo pada
noceehyjemo npobaemy pezyaucarba duesumanu3zo8aHux GuHaHcuja.

KmyuHe peuu: caspemeHe puHaHcujcke mexHoioeuje, 6aukapcmao, fintech
Komnauje, deyeHmpa.ausosame uHaHcuje, npedHoCmu, u3azosu.

1.YBoj

TepmuH puHaHcHjcKka TexHoJsoruja (y HactaBky u PUHTEX) oxHocu ce Ha
IPUMEHY TEXHOJIOIIKUX WHOBaluja y ob6Jsactu ¢uHaHcuja. CaBpeMeHU
OaHKAapCKU M YKyNMHU GUHAHCHjCKU CEKTOp yb6p3aHO ce mpusarobhaBajy
pPa3Bojy AUTUTAJHOT NOCJOBHOT OKPY>K€ekha U HACTaHKY JlelleHTPaJIn30BaHUX
JAUTUTAJHUX GUHAHCHjCKUX aJiTepHAaTHBa. YUTaBy UCTOpUjy GaHKApCTBa
npaTe TeXHOoJIolKe MHOBauuje (Bugetu: Arner, Barberis, Buckley, 2015),
npeJMeT Hallle a)kKibe jecy GUHAHCHUjCKe TEXHOJIOTHje Koje Cy OJ rJiobasiHe
¢unancujcke kpuse 2008. rogune! pegusajaupalie cBeT ¢uHaHcHja. OBa Kpu3a
je mokasaJia ja pU3UYHO N10CJI0Bakhe Noje/JUHUX PUHAHCUjCKUX UHCTUTYLUja
MO>Ke YIPO3UTH HAllMOHAJIHU U IJ1I06aJHU QUHAHCHUjCKU cucTeM. ['ybuTtak
NoBepema y TpaAULMOHAIHO 6aHKAapCTBO 0J1aKLIA0 je pacT HOBUX AUTMTAJTHUX
MOCJOBHUX U QUHAHCUjCKUX MoJesia. CaBpeMeHe pUHAHCHUjCKe TEXHOJIOTH]je
He JI0BO/Jie Y IUTakbe NOTpeOy 3a 6aHKApCTBOM, OHE MeHAjy TpaJUllMOHATHE
6aHKapCKe CUCTEMe U IreHepully HoBe puHaHCHUjcKe cekTope. KoHKypeHIHja
n3Mehy 6aHaka, mpolMpeHa je ¥ Ha HaJMeTamwe 6aHaka ca HoBuM OUHTEX
JlelleHTpaJIM30BaHUM MpyxkaonuMma ycayra. CBeJJoM CMO TeXHOJIOLIKe
peBoJsiynvje GUHAHCH]ja, eKCaH3Uje KPUITOBAJyTa U JUTUTAJHE UMOBUHE,
Kao 1 pa3Boja OpOjHUX cerMeHaTa JilelleHTpaIu30BaHuX QUHAHCHja (Y HaCTaBKy

1 Bucoko pu3rdyHa KpeJUTHA NoJuTHKA 6aHaka y CA/l u3asBaJia je UHAHCHUjCKY KpU3Y
Y 0361/bHO yTHIA/Ia Ha IJ1I06aIHy ekoHOMHU]y. BankpoT Lehman Brothers nuuBectTunuone
6aHke, 2008.rofiMHe, MPOLIUPHO Ce HA pyTe PUHAHCH]CKE HHCTUTYLIUj€e U 03HAUYHO [T0YeTaK
KpH3e OrpOMHUX pasMepa. MHekcH Ha 6ep3u cy najau, UHAHCUjCKU CUCTEM je Mponao,
MHoOTre 6aHKe cy 6aHKpOoTUpaJle, Apyre Cy oAp>KaHe UHTEePBEHIIUjOM Jip>KaBe, MHOTe O/ lbUX
cy o6e3Bpehene unpogare. U3 CA/] duHaHCcHjcKa KpU3a ce Ipesuay Jpyre 3eMmbe. Bugetu:
Amadeo, K. (2022). 2008 Financial Crisis - Causes, Costs, and Whether It Could Happen Again.
[IpeyseTo 26. 4. 2023. https://www.thebalancemoney.com/2008-financial-crisis-3305679
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u JJE®U). Mako oBe nHOBalMje Beh HHU3 rolMHa UMajy IHUPOKY NPUMEHY, O
U Ma Ce HeIOBOJbHO 3Ha, BEJIMKH Jle0 0CTaje IPaBHO HeperyJUCcaH 1 joll yBeK
He NIOCTOjU jacHa MOHeTapHa CTpaTeruvja kako 6u ¢uHaHCHje y HAapeJHUM
roguHaMa TpebaJso Aa usrienajy. Ham je ytucak ga ce madopmaiuoHe
TeXHOJIOTHje TOJUKO 6p30 pasBHjajy U npuaarohaBajy HOBUM 3aXTeBUMa
nojeIMHALIA U TIOCJIOBHOT CBETA, [Ia PEryJaTOPU HUCY Y CTaky Jia 6J1aroBpeMeHO
My IOTIYHOCTU HOPMHUPAjy HHOBalLlMje Yy duHaHCcHjckoM cekTopy. Heke JIEOU
CEeKTOpe HUje HU MohyTe pery/vcaTu 360r HAaUMHA Ha KOjU QYHKIUOHULIY O
yeMmy he KacHuje 6UTH BUllIe peyd. Lin/b oBOr paja je oCBPT Ha HajBaXKHUje
duHaHCHUjcKe HHOBalMje y 6aHKAapCKOM CEKTOPY, objalllberhe yIore HOBUX
OUHTEX npy:kaJiana ycayra 1 ’bbuXoBe OBE3aHOCTHU €A TPaJULIMOHAJTHUM
GUHAHCHjCKUM CEKTOPOM.

2. Pegusajaupame UHAHCHjCKOT CUCTEMA

Op 2008. roguHe AuUruTaJHA PeBOJIyIHja MPeOo6JIHKOBAJIA je eKOHOMU]Y,
duHaHcHUje u cBe cerMeHTe )KUBOTa (BugeTtu: Arner et al. 2015). banke cy
npuHybheHe ja mpoMeHe TPaJUIIMOHAJHH IIOCJA0BHU MO/ieJ monpuMajyhu ce
BUlIe KapakTepucTuke IT koMmnaHuja, uctoBpeMHo IT koMnaHuje cBe Bullle
npy»xkajy ¢unancujcke ycayre kopuctehu ®PUHTEX. YnoTpebom caBpeMeHUX
JUTUTAJHUX TEXHOJIOTUja oMoryheHU cy PUHAHCHUjCKU TOKOBU 6e3 Kopullhemwa
MOCpeIHUKA, YNMe CY OBe TpaHCaKI[Uje HocTaJsle 6pxe U jepTrHUje. DUHAHCHjCKe
ycayre IT koMmnaHuja cMawyjy 6poj 6aHKapCKUX KJHjeHaTa U ’bUX0Be IPUXOJE,
€ 0063UPOM Ha TO /1a OBe KOMIIaHUje IPYKajy 6pxKe U jedTUHH]je yCayTe a BeJUKU
6poj BUX HUje OTPaHUYeH MOHETApPHUM PaBOM U NMOJUTHUKOM.

PesyaTaT pa3Boja pUHAHCHjCKHUX TEXHOJIOTH]ja jecy OpojHe HHOBaIlHje, 10 CKopa
Helo3HaTe NOCJOBHOM CBeTY U NojeArHLMMA. PUHAHCUjCKe TEXHOJIOTH]e,
HOBU JUTUTAJHU PUHAHCUjCKU MPOU3BOAHU, OPOjHA TPXKULITA JUTUTATHUX
WHCTpPyMeHaTa U UMOBUHE He3ayCTaBJ/bUBO ce mupe. Y BehuHu 3emasba,
MehyTuM, HUCY IpaBHO ypeheHU AeleHTpalu30BaHU GUHAHCUjCKU CEKTOPHU
KOjU GYHKLMOHHUILY IO CBOjUM NpPaBUJIMMa U U3BaH Cy KOHTPOJIE JPXKaBHUX
MOHeTapHUX UHCTUTYLH]ja. Y 3eMJbaMa I/ie IOCTOjU pery/aTiuBa U3 oBe 06J1aCTH,
Hucy obyxBaheHe cBe MHOBalWje QUHAHCUjCKUX TEXHOJIOTHja a PHUMeHa
3aKOHa je orpaHUYeHa, 360T cnelUPUYHOCTU HOBUX TEXHOJIOLIKUX pellermha
Y H’bUXOBE HEKOMIMATUOUJIHOCTHU ca TpaJULMOHAJIHUM PUHaHCHUjaMa. Pey, je
Ipe CBera o JeleHTpaJu30BaHUM GUHAHCHjCKUM MpexKaMa Koje 06yxBaTajy
KOPHUCHHUKe IIMPOM CBETa, KOjU Cy YIJIaBHOM aHOHUMHHU U 4Uje GUHAHCHUjCKe
TpaHCaKLUje Cy M3BaH KOHTpOJIe MOHeTapHUX Bj1acTu. OBZie mpe cBera MUCJUMO
Ha 6JIOKYEHH U IpyTe TEXHOJI0THje/Mpexe T3B. JUCTPUOYUPAHUX KIbUTa, KOje
omoryhaBajy TpeHyTHe TpaHCaKIidje, Ha 6UJI0 K0joj yAa/beHOCTH. YBuhajyhu
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NpeJJHOCTH OBUX JlelleHTPaJM30BaHUX TeXHOJIOrUja/Mpexa, HeKe 3BaHUYHe
dUHaHCUjCKe HHCTUTYIH]je oYesie Cy ca lbUXOBUM KopuuiheweM. HaBogumo
npumep, Le Bankue de France kojaje 17.12.2020. roavHe ycneuHo TecTUpasia
JUTHUTAJJHY BaJyTy LieHTpaJiHe 6aHKe (y HacTaBky U /IBIB), y nu0T npojekTy
ca nJ1acMaHOM TOKEHHW30BaHUX aKlyja JeBU3HOr GOH/Ja BpeHOT BUIE Of 2
MUJIMOHA eBpa. Y OBOM MIPOjeKTY M0 IPBU YT je 0/ 3BAaHUYHUX PUHAHCUjCKUX
MHCTUTYLMja KopuuiheHa npuBaTHa 6J0k4YenH mnjatdopMma. Y OKBUDPY
eKCIlepMMeHTa, UHBECTUTOPHU Cy KYIIOBaJIM U IPOJaBaJiu aKlidje JeBU3HOT
¢donja Ha 6;10k4enHy BpuTtancke komnanuje SETL. [lsiacupana je gurutajiHa
BaJlyTa KopulihemeM TEXHOJIOTHje JUCTPUOYUpaHe Kibure. EKcliepUMeHT je
3aXTeBao pa3Boj M UMILJIEMeHTAlUjy TaMeTHUX YIoBOpa Koju cy 06e36eAu1u
u3jaBame U KouTpoJay JBLB, kao u TpaHchep AUruTaNHe BasyTe HCTOBPEMEHO
ca UCTIOPYKOM TOKeHU30BaHUX aKlija y nopTdesb uHBecTUTOpa. OBaj mpojekaT
nojpkaJa je ocurypanajyha rpymna Groupama, UHAHCHjCKU KOHIJIOMEPAT
Citigroup, 6anka Caceis, meHaiep uMmoBuHe OFI AM, 6;10k4enH npojekat [ZNES
u IT komnanuja DXC ([Ipumep npeyset: Vardomatskya, Kuznetsova, Plotni-
kov, 2021: 3). OBaj npojekaT npe/icTaB/ba OTPOMaH Halpe/JaK y NOBE3UBaAY
3BAaHUYHUX JUTUTAJHUX BaayTa lleHTpasiHe 6aHKe U 6J0KYEUH OKPYKeHa,
nokasyjyhu MoryhHoCT UHTerpucama /iBa NOTIYHO Jpyrayuja GUHaHCHjCKa
crucTeMa, TpaAMILMOHAJHOT U JlelleHTPaJIn30BaHOr.

2.1. llenmpaiHe 6anke u PUHTEX

Janyapa 2021. rogune, MINDSMITH TexHO/IOIKM UCTpaXMBA4YKH LieHTap
M3BPIIHO je aHaMu3y 367 3BaHUYHUX cajToBa 191 neHTpasiHe 6aHKe. [Ipema
0BOj CTYAUjH, 74% LeHTpaJHMX 6aHaKa LIMPOM CBeTa 3aMHTEPECOBAHO je 3a
6JI0KYeHH TexHoJI0THjy, moce6Ho Penepasite pesepse CA/l, banka EHrsniecke u
EBporicka neHTpaJiHa 6aHka. baHka Pycuje, Takohe, noBehaBa nHTepecoBambe
3a 6JIOKUYEeMH TEXHOJIOTH]Y, 0/ U3/jaBatba XUIIOTeKa Ha 6/10KYeHnH M1aTGopMHU
Jl0 pa3Boja KOHIeNTa AUruTtasjHe pybsbe.” Ca jeHe cTpaHe, MPEeJHOCTH U
06uM KopuIiherwa 6JJ0KYEHH TEXHOJIOTHja U JUTUTAJHUX BaJlyTa KpenpaHUX
y OJIOKYEMH MpeKaMa, yrpoKaBajy MO3UIUjy LeHTpaJHUX GaHaka Kao
BPXOBHHX MOHETAapHUX MHCTUTYLMja. bJIOKYenH Mpexxe U BbUX0Be BajyTe
bYHKIMOHUIIY TOZJMHAMA, 10 CBOjUM NTPaBUJ/IMMA, HE3aBUCHUM OJf HALLUOHAJTHUX
U MebhyHapoJHUX peryJsaTuBa, 6e3 KOHTpOJIe BPXOBHUX MOHETAPHUX
MHCTUTYLMja, Kao JeleHTpaJM30BaHU IJIOOAJHU CUCTEMH YMpeXeHUX
KopucHUKa. OBako KperpaHa rjiobajHa TexHoJioruja omoryhaBa niahama,
IpeHOolIeke U UyBathe BPeJHOCTH, 6e3 yroTpebe 3BaHUYHUX BasyTa. Ca Apyre
cTpaHe, MOrTYRHOCTH 6JIOKYEHH TEXHOJIOTHje MOT'Y OUTH KOPHCHE IIeHTPaJTHUM

2 UsBop: MINDSMITH. 74% of Central Banks are Interested in Blockchain. [Ipey3seTo 29.6.2023.
https://mindsmith.io/en-blockchain-central-banks/
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0aHKaMa, IIpe CBera KaJa NJacupajy cBoje JUTHUTAJHe BaJyTe, IPUJIHUKOM
Mehyb6aHKapCKHUX MOpaBHaWa W 3a pa3MeHy nojaTaka. TpaauiMoHAJHU
ornepaTUBHU GUHAHCHjCKU CHCTEMHM MOT'Y Ce IPEHETH ¥ 6JIOKUYENH TEXHOJIOUIKY
MpEXKY, Y3 OUeKUBame Ja 6U To 6uJia eHTpaJlu30BaHa MPeXa, 3a pas3uKy
o/l lelleHTpaJIM30BaHUX NPUBATHUX GJIOKYENH Mpexka. Y HaMepHu Jjla HOBall
[[eHTpaJiHe 6aHKe NpaTH noTpebe JUrUTaJHe eEKOHOMU]je, YIIpaBHHU 060D
EBporicke 1ieHTpaJiHe GaHKe OJJYYHO je [a ce KpeHe ca pajJioM Ha UsjiaBarby
JUTUTAJIHOT eBpa KOju 6U MOCTojao 3ajejHO ca roTOBUM HoBLeM (European
Central Bank, 2020: 2).

3.lIpeanoctu v pusnnu npumene PUHTEX-a

[IlpuMeHa AUrUTaJHUX QUHAHCHUjCKUX TEXHOJIOTHja CMakbyje ManupoJIoTHjy
Y TPOILKOBe 6aHaka. [Ipema jeJHOM UCTpakUBakby caBpeMeHe pUHAHCH]CKE
TeXHOJIOTHje CMamyjy TPOLIKOBe 6aHaKa Be3aHe 3a OTBapambe U O/ip)KaBambe
pauyHa 3a 67-75%, TpoLIKOBe U3/jaBaka rotroBruHe 3a 40-60%, 10K ce paHUjU
TPOIIKOBU TpaHchepa HOBIA cMaky|jy 3a 90-95% (Vardomatskya et al. 2021:
4). Hajsehy npegHocT nprMeHe GUHAHCHUjCKUX TEXHOJIOTUja YMHU yIITe A
BpeMeHa 3a KJIMjeHTe U 6aHKe Yy cBUM ¢a3aMa GUHAHCHjCKUX TpaHCaKLiuja U
6aHKapckux ycayra. UMniemenTanuja Hopux gocturuyha ®UHKEX-a moBehaa
Op3WHY TpaHCaKIMja U Kperpa HoBe MHAHCH]CKe Tpou3Boe. Pa3BojIT cekTopa
KOjUu Hy/ie GUHAHCHU]jCKe ycayre NoACTaKao je 6aHke jJa npuMemnyjy PUHTEX
VHOBalHje, Koje ce KOHCTAaHTHO ycaBpllaBajy Nnpy»xajyhy HoBe NOTOAHOCTHU
kopucHunuMma. PUHTEX uHaycTpUja flaHac 06yxBaTa HEKOJMKO 06J1aCTH:
duHaHCHje U MHBeCTHUIM]e, PUHAHCH]jCKe ollepaliyje U yIpaB/bakbe PU3UIUMA,
JAUrvTasHa iiahawa v jurutanta GuHaHcujcka UHQPACTPyKTypa, 6e36eHOCT
nojaTaka 1 MOHeTHU3alluja, NIOTPoIIauky UHTepdejc (JUTMTaJTHO TOBE3UBakbe
KOPHCHHUKA, IPeHOC BPeIHOCTH U pa3MeHy UHbopMaliyja - objalibere ayTopa),
perysnatopHe nHoBanuje (Arner et al. 2015: 18-20).

CaBpeMeHe GUHAHCHjCKe TEXHOJIOTUje, Malbe UJH BHILIE, KOPUCTE FOTOBO
CBH YYECHHULH Y IOCJOBHOM U GUHAHCUjCKOM CBeTy. 3a MOTpe6Ge OBOT paja,
kopucTuheMo nojefHocTaB/beHy nojeny kopuciuka PUHTEX-a kojy unHe
Tpu rpyIne. Y npBoj rpynu cy 6aHke Koje yHanpebhyjy cBoje nocjioBamwe HEKUM
nHoBaTUBHUM pelnetbuMa PUHTEX-a?, apyry rpyny kopucHuka YuHu ITnoc1068Hu
CeKmop Koju Jieo CBOjux QUHAHCHUjCKUX yCyTa peaiu3yje ca TpaJULlMOHAJIHUM
¢duHaHCcUjckuM cekTopoM?, Tpehy rpyny YMHe deyeHmpaau3o8aHu uHaHCUjcKu

3 ®duHaHCHjCKe TeXHOJIOTHje Cy HeKa/a 6uje BesaHe UCK/bYUYUBO 3a TpaJUIlMOHATHE
drHaHCHjcKe HHCTHUTYLHje. BaHKe BUllle HUCY jeANHU NPYKaolu GUHAHCHjCKUX yCayTa
aJiu Cy HacTaBUJIe JUTUMTaJN3allkjy CBOjUX Npoleca U ycayra, nparehu HoBe notpebe
KJIMjeHaTa y AUTUTAJHOj eKOHOMHUjH, NOWTYjyhy MOHETapHO NPaBO U MOJUTHKY.

4 Y oBy rpyny y6pajamo ¢pupMe koje npyxajy IT ycayre duHaHCHjCKOM CEKTOpY, Kao U
dupme nosesaHe ca 6aHKapCKHUM CEKTOPOM Koje HyJie HOBe UJIU nocTojehe nmpoussofe
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CeKmopu KOjy NOCJIyjy IO CBOjUM NpaBUJIMMa KOja YMpeXXeHU KOPUCHULU
npuxBaTajy (oBe AUTrUTaJIHE Mpexe QYHKIUOHUIIY HE3aBUCHO OJf BpXOBHUX
MOHeTapHUX MHCTUTYLIUja UJIU IPYTOT LLeHTPaJHOT peryaTopa, To cy 6J10K4YernH
U IpyTe Mpexe JUCTpUbyupaHux Kiura). OBa Tpeha rpymna KopucHUKa KpeupaHa
je kopuiheweM BpXYHCKUX MHPOPMALlMOHUX TEXHOJIOTHja Koje ce CTaJHO
MHOBUPAjy U UMIIJIEMEHTUPA]jy, cTBapajyhu HoBe dUHAHCHUjCKe IPOU3BOJE
U ycayre. [JleneHTpasM3oBaHe PpUHAHCHje MMajy HajMakby KOHEKIHUjy ca
TpaJ UL UOHAJIHUM QUHAHCHjaMa, C 063UPOM Ha TO /1a KPEeUpajy CBoje AUTUTATHE
BaJIyTe U JIpyTy JUTMTaJHY UMOBHUHY a TpaHCcdepu TUX BPeJHOCTU Ce MOTY
006aBJ/baTH YHYTap BUXO0Be I06asHe Mpexe. JIEOU cucteMu cy kpenpaHu
ca HaMepoM Ja QYHKLMOHULIY BaH KOHTpPOJIe U peryJjaTuBe LieHTPaJHUX
6aHaka. Ca Apyre cTpaHe, 3BaHUYHe BayTe yaase y mpexe JJEDU cuctema u
NIOCTOjU MHTEpecC Jla ce JUTUTaJIHe BUPTYeJIHe BaJlyTe KOHBEPTYjy y 3BaHU4YHE
BasyTe. TeHgeHUUja koHeknHdje JE®PU u TpamunuoHaJHUX PUHAHCH]ja
BU/IJbUBA je U y Kperpamwy T3B. stablecoins Ha 6/10kuenH nyiaTdopmama Koje cy
Be3aHe 332 3BaHUYHE BaJyTe U PyTy CTAaOUJIHY UMOBUHY. /lpKaBe Cy MOCe6HO
3aUHTepecoBaHe Jja pery/Juily U KOHTPoIUIY GUHAHCHUjCKe TOKOBE U IOPEKJIO
3BAaHUYHOT HOBIJA Koju npoJia3u kpo3 JJEDU cucteme. U ynpaBo je perynvcame
JE®U of cTpaHe 3BaHMYHUX pery/JaTOPHUX TeJla M3a30B 3a KOjH jolLI YBEK He
IIOCTOjU CUCTEMCKO pellere. Pa3/io3u Koju oTexkaBajy NpaBHO peryjncame
JAE®U cy 6pojuu: IEOU ynHU Mperka aHOHUMHUX KOPHCHHUKA; TOPEKJIO HOBIIA
KOjU yJIa3d y 0Baj CUCTEM Ce He MPOoBepaBa; TeXHOJIOUIKe MOTYAHOCTH OBUX
cucteMa omoryhaBajy /ia ce TOK HOBLIA U BJIACHUKA He MOKe IPaTUTH; Mpexe
YU HEe KOPUCHUIIU U3 I1eJI0T CBeTa; TpaHchepH ce 06aBJbajy 6p30 U3Mehy yuecHUKA
KOjU IpUIlafiajy pasJM4YUTUM jyPUCAUKIIUjaMa; IOCTOjU BUILLE PA3JIMYUTUX
JIE®U cexTOpa KOju HY/ie pa3/IMuUTe NPOU3BO/Ie U yCJAYTe CBOjJUM KOPUCHUIUMA;
Ha Kpajy, HaBOJUMO U YUIbEHULY Jla He MOCTOjU KOHCEeH3yC LieHTPaJHUX
6aHaka, ¥ NopeJ MOKyllaja 3ay3uMakha je JUHCTBEHOT CTaBa O 3ajeJHUUKO)]
perynaTtopHoj noautuny JIE®U cucteMa Koju He 103Hajy HallMOHaJIHe TPaHULE.
HeTpajaunyuoHa HU TOCJTOBHU MOJIE/IU M BUPTYeJTHU GUHAHCHjCKU IPOU3BOAHU
KpeupaHHu oJ] nocjeamwe reHepanuje PUHTEX-a GyHKIIMOHUIITY HE3ABUCHO O/
Baxkehe duHaHCcHUjcKe peryaTuBe. TpeHYTHO NOCTOjU HEU3BECHOCT O TOME KOjU
3aKOHHU U IIpoleaype ce npuMewyjy Ha HoBe PUHTEX ansniukanuje. Y Teopuju ce
HauJIa3u Ha MULL/behA [a Ce pellielhe MoXKe HahY Yy OCMUIII/baBaky MPUCTYIIA

U/WUau ycayre ynoTpe6oM MHGoOpMalMOHUX TEXHOJIOTH]a, ca CKaJabUIHUM MOCJIOBHUM
MOJieJIOM U MakbUM yjarawkbuMa y oJJHOCY Ha TpajuiuoHaaHe dupme. Peniumo: Google,
Netflix, Facebook, Glovo, Airbnb (mpoMeHHO je TpagUIMOHAJHU HAYKUH NPYKakba ycayra
cMellTaja U IpeB03a, UaKo y CBOM BJIACHUIITBY HeMa CMelliTajHe 06jeKTe HUTH TPaHCHOpTHA
cpeJicTBa), KOPUCTe CUCTeM ekoHoMUje desbersa (The Sharing Economy), 3acHoBaH Ha Peer-
to-Peer nememwy nndpopmanuja u kopucte PUHTEX koju Hyiu HOBa peliera 3a niahamwa
TpaAULMOHAJHUM HOBIIEM, UeCTO 6e3 6aHKapCKUX NPOBU3Hja.
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peryJianuje Koju 6alaHCcHpa CTABOBE CBUX HOCHJIAL[a HOBOHACTAJIOT IJI06aTHOT
¢dUHaHCHUjcKor cucTeMa (TeXHOJIOUIKe UHAYCTPHje, pyxKaJiana GUHAHCUjCKUX
ycJIyra ¥ peryaaropa).

4. llta PUHTEX oGyxBaTa?

,<PHUHaHCHjCKa TeXHOJIOTHja ce OAHOCH Ha copTBepe, MOOUJIHE allJIMKallMje U
JIpyTe TeXHOJIOTHje CTBOPEHe 1a M060/bIAjy U ay TOMATH3Yjy TPaAULlHOHATHE
06JiMKe prHaHCHpakbha Kako 3a npejyseha Tako v 3a motpomuaye”.’ PuHaHCHjCKe
TEeXHOJIOTHje jecy WHOOpMAIIOHE TEXHOJIOTHje Koje Ce NpPUMEWYjy y
drHAHCHjCKOM CeKTOpY ca ljiu/beM yHanpehewa nocJ0BHUX MoieJa. [laHalmbe
“HbOpMaLlMOHe TEXHOJIOTH]je 0BeJie CY 0 TOra a U KOMIIaHHje Koje HUCY
npuMapHO GUHAHCHUjCKe KOPUCHUIIMMA NIPYyKajy oApeheHe pUHaAHCUjCKe ycayTe
KOje Cy JOHeJaBHO MPYKaJjie UCK/bYYHUBO OAaHKe.

duHaHCHjCKe TEeXHOJIOTHje NpHMemYjy Ce y pasIMYUTHUM CerMeHTHMa
[OCJIOBakba Kao WTO cy: dUHAHCUpakbe, YIpaB/bakbe aKTUBOM, CUCTEMU
nsiahawa u apyro (Dorfleitner, Hornuf, Schmitt, Weber, 2016: 5-10). TexHosio1ku
yHanpeheHo ¢uHaHcHMpamwe 06yxBaTa: UHBECTUIIU]e, 103ajMulle, JOHALIH]e,
KpeauTupamwe U ¢pakTopuHr.® HoBe TexHoJomKe MOryhHOCTH ynipaB/bakha
AKTHUBOM OJlHOCe ce Ha: oMoryhaBame nojeJUHIIMMa KOjU HEMAjy JOBOJbHO
3Hakba U HUCY CKJIOHM PU3UKY Jla NPUCTyIle MHOpMaliMjaMa O TPrOBUHU Ha
6ep3u U Komupajy obpaciie Tpropamwa npodpecruonansHux 6pokepa; PUHTEX
HyAUu U codpTBepe 3a aHaJM3y UHBECTULMOHUX OJJIYKa KOjU OJlaKllaBajy
IOCTYyIIaK OJAJIy4MBama Ha OCHOBY yHeTHUX llapaMeTapa O 0CeT/bUBOCTH Ha
PU3UK, BACUHU OYEKUBAHOT PUHOCA, Y KUHU Tpajatba UHBECTUILH]je U Py TUX
3HavyajHUX $PaKTopa; y OBy rpyny UHOBalMja cra/iajy U NepcoHaJU30BaHU
¢duHaHCHUjCKU caBeTH - cOPTBepCKe alJIMKalije Koje KOPUCHUIIUMA HYyJe
yCJAyry INJaaHupama GUHAHCHjCKUX TOKOBA, mpaTehu padyHe, oTmJaTe
KpeJluTa U CBe Jpyre aKTUBHOCTU KOPUCHUKA Ha GUHAHCHUjCKOM TPXKHUILTY.
HajsugsbuBuju cermeHT npuMmeHe PUHTEX-a jecy cucTeMu AUruTajaHux
msiahama Koju ce cBe BUlIlle KOPUCTE, IIpe CBera 360r 6p3vHe U MakbUX TPOLIKOBA

5 IlpeyseTo 9. 10.2023. https://bootcamp.cvn.columbia.edu/blog/what-is-fintech/

6 CaBpemeHe ®PUHTEX npumemyjy ce U y o6J1acTH yHanpehema KpeJuTUpama U
¢dakTopuHra. AyToMaTHU3aLKUjoM IOCTYIKA 0406paBamka ¥ peasu3alyje KpeJuTa, CMakbeH!
Cy TPOIIKOBH 06pajie U ckpaheHo je BpeMe o06paBama KpeJuTa.

7 Topepn npeanocTtH koje npyxa PUHTEX y oBoj o6s1acTH, Tpeba HArIacUTH Aa NOCTOjU
MoryhHocT ja robo-advisors Mory npenopy4yuBaTH yJlaramba Koja ce 3aCHUBAjy Ha HeTaUHUM
npeTnocTaBKaMa, HeMOTHYHUM HHpOpMalijaMa UM OKOJTHOCTHMa Koje HUCY peJleBaHTHe 3a
nojearHavyHor nHBectuTopa (FEIN, M. L. (2015) ROBO-ADVISORS: A CLOSER LOOK.Ilpey3eTo
14.10. 2023. file:///C:/Users/User/Downloads/SSRN-id2658701.pdf ).
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TpaHcaknuja.t Ocrasie pHAHCHUjCKe TEXHOJIOTHUje MPUMERYjy ce y 06J1acTH:
OCHUTYpama, IpeTpakuBamwa 6a3a noJjaTaka, ynopeJHe aHaau3e, pa3Boja HOBUX
TeXHO0JIOTUja U UHPACTPYKType._

Y HacTaBKY TeKCTa yKa3yjeMo Ha Heke pUHAHCHjCKe YCIyTe U IPOU3BO/Jie KOjU CY
HacTaJ/Id Uiy cy yHanpehenu npumeHoM caBpemeHor PUHTEX-a. QunaHcujcko
casemosarse U ynpas./barbe GuHaHcujamMa UHOBUPaHO je: dopMUpameM 6a3a
nHpopMaIMja 3a MpOoHaJaKehe Hajoo/bUX GUHAHCHjCKUX aJITEPHATUBA,
JUTMTaJHUM yMpeKaBalkbeM HHBECTUTOpPA U pa3MeHOM nH$opMaluja, online
CaBeTOBameM, ayTOMAaTU30BaHUM YIpaB/batbeM HHBECTHUIIHjaMa, yIarabeM
NpeKo JUTUTAJTHUX IJIaTGOPMHU U CIMYHO. Ynpasssare puHaHcujama nojeduHaya
MHOBUPAHO je HOBHM TeXHOJIOMIKUM MoryhHocTuma npahemwa: npuxoza u
TPOILKOBA, PUHAHCHUjCKe IPOrHO3e TOrOM BpeMeHa, JHeEBHE PacloJI0KUBOCTHU
HOBLA U Apyro. [IpoyeHa kpedumHoz 3adyiugarsa ce BpUIA NyTeM NporpaM-
CKOI' ymopehuBama pas/JUYUTUX HU3BOopa ¢PUHAHCUpaka NOTPOLIke U
WHBECTUIIMOHUX IMpojeKkaTa. TexXHOJIOIIKe HHOBaIllUuje MmpaHCAKyuoHux/
8a/1yMHUX yCAy2a OJJHOCE Ce Ha MUHUMU3Kpake UM n3beraBame TPOLUIKOBA
O0aHKapCKOr MocpeaoBakba MPU TProBawky Pa3HYMTUM BajyTama, Kao U
MoryhHocT niiahawa y pasjiM4uTUM cCTpaHuM BasyTama. CaBpemene ®UHTEX
omoryhuJie cy Hoge HauuHe nsahara NPoU3Boa U ycuayra online, ca uau 6e3
nocpesHUYKe yjore 6aHaka. HoBu jurutanHu pUHAHCUjCKU HHCTPYMEHTH, KOjU
Cy oCTaJid aJlaTepHaTHUBA TPAaAULMOHAJHUM BaJlyTaMa, YuHe Kpuhmosa.yme,
Koje ynoTpe60oM 6JIOKYEHH TeXHoJoruja omoryhaBajy AUTUTaIHy TPrOBUHY
U TpaHcoep KpunrtoBasyTa. KpunroBanyTe jecy ,Kpuntorpadpcku TOKeHHU
M3/JaTH U PErUCTPOBAaHU y UHPPACTPYKTYpHU GJIOKUYEHHA/IUCTPUOYpaHe
KIbUTE, IJle ce MOTY YCKJAJUIITUTH, KOjuMa Ce Tpryje eJIEKTPOHCKU, U KOjU
MOry GYHKIIMOHHUCATH Kao CPeJICTBO pa3MeHe, jelMHUIa 06pauyHa U YyBaka
BpeaHocTu” (Amaral, 2022: 3). Online udenmugukayuja KaujeHama jecte
JUTUTaJHa KOHEKIHja, ceJleKlidja U clawbe UHopMaliuja NOTeHUjaJJHUM
kJavjeHTUMa. DMHAHCHjCKe TeXHOJIOTHje cy oMoryhusie popMupare 8eAUKUX
6asa nodamaka y pa3JIMYUTUM MOCJOBHUM UM GUHAHCHjCKUM CerMeHTHMa
(mpuKkyn/bakbe, yripaBJ/batbe U aHAIU3a [0JJaTaKa) Y UJbY JIOHOIIeha Hajo0/bHUX
NOCJIOBHUX 0Ji1yKa. CBeMy 0BOMe Tpeba o[ aTU U YJI0T'y OpyumeeHuUx Mpexca,
MUPOKO NpuxBaheHUX TeXHOJIOrUja UHPOPMHUCAHa, KOMyHHUKAI[Uje, EKOHOMCKe
pasMeHe U GUHAHCUjCKUX ycayra. Kperpamwe AUrMTaJHUX IPOM3BOJA U yCayTa
npaheHo je pa3BojeM dueuma/iHuUx mpicuuima, Koja npeCcTaB/bajy AUTUTATHY
MHQPACTPYKTYpy 3a pa3MeHy TpaJULMOHAJHUX U HeTpaJULMOHAJIHUX

8 KopucHMIM cy TOCEOHO 3aMHTEPECOBAHU 33 CUCTEM TpaHCpepa HOBILA O/ JIMLA /10 1ML
(eHr. peer to peer) Koju, yrJlaBHOM, HE HCKJby4yyje yJIOry 6aHaKa, 3a pa3JiuKy 0/ 6JIOKYEHUH
Mpexa ¥ TProBUHE KPUIITOBaJyTaMa (BUPTYyeJIHE BaJlyTe Kao aJiTepHAaTHBA HOBILY) Koje
GYHKIIMOHUIY HE3aBUCHO 0Jf MOHETapPHUX HHCTUTYILIHja.
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JUTHTaJHUX TpousBoga. PasHosukoct ®UHTEX ycayra posesa je 1o
peAusajHUpaba TPaJULUOHAJIHUX QUHAHCHjCKUX TPKUILTA aJIk U N0jaBe
HeTpaJULMOHAJHUX (JeleHTpaJlNu30BaHUX) JUTMTAJHUX TPXKUIITA.

OUHTEX cy kperpaHe ca HaMepoM /la MPUBYKY U UCITYHE OUeKUBakba MojeJuHaIa
Y1 KoMIlaHHWja_oMoryhaBajyhu KopuCHUIIMMA Jla 06aBJ/bajy GHUJIO KOjy BPCTY
dUHaHCHjCKe aKTUBHOCTH ca 6uJio Kor MecTa. [IpeJHOCT OBUX TEXHOJIOTHja
je peasu3alyja 3axTeBa KOPHMCHHKA NMpeMa HUXOBUM IpedepeHIHjaMa
Ha OCHOBY Kopuiihewa BeJUKUX nogaTaka. O06uM kopuiithewa ®UHTEX
WHOBAIMja MTOBE3aH je ca nogepereM KOpUCHUKA Y 6e306eHOCT Kopulllhema
HOBUX TEXHOJIOWIKUX MoryhHOCTH. U ynpaBo BeJIMKU U3a30B IPUMEHe HOBUX
TEeXHOJIOTHja YHHE pU3uUyu N08e3aHu ca desberbeM UHPOPpMayuja MpPUIUKOM
kopuinhewa nntepHeta. PUHTEX uMmnsieMenTrpa 6€36€JHOCHE MPOTOKOJIE
y OKBUPY CBOjUX allJIMKal[Mja Koju MOTBPhHYjy TpaHCcaKIUje KOpucHUKa. CBaKa
HOBMHA U3a3uBa 06a3pUBOCT, 3aXTeBa elyKalLUjy 0 HOBUM MOryhHOCTHMa U
rapaHIiijy CUTYpPHOCTH GUHAHCHjCKUX TpaHcakiHja. lllTo ce duHaHCcHjcKe
CUTYPHOCTH THUe, MOPAaMO HarJIaCUTH Jla U HeAUruTajHe GUHAHCHje HUCY
rapaHiiija CUTYPHOCTH aKO Y3MeMO ¥ 0631p BapHjabUITHOCT BPEJHOCTH BalyTa,
TpaHcdep HOBLA U CTabuJIHOCT PUHAHCHjcKOT cucTeMa. Ca Jpyre cTpaHe,
JUTUTa U3alMja je moBe3aHa ca HOBUM M3a30BOM Be3aHHUM 3a CUTYPHOCT
Kopuinhewa JUYHUX [T0JaTaka U Moryhe XxakoBamwe KOpUCHHUKA. TakBU pU3ULU
peaJiHo OCToje, Mehy TUM, OHO LITO youaBaMo jeCcTe 6p30 pearoBambe KpeaTopa
JAUTHTAJHUX TEXHOJIOTHja Ha IpOHaJla)kemhe U IpMMeHy HOBUX 6€36e/JHOCHUX
peutema. [Ipema Forbes-y, 64% cBeTcke nonynanuje je 2019. roguHe KOPUCTHUIIO
pasanuute PUHTEX ansnukanuje (Walden, 2022). 3a BehuHy KOpUCHHUKA,
npenHoctu ®PUHTEX-a cy Behe oJ1 youeHUX pU3UKa.

4.1. lIpumena PHHTEX-a

Amepuuko puHaHcujcko mpxicuwime cMaTpa ce anzepom y npuMenu PUHTEX-a,
3aTtum ciaejgie EBpona u Kuna. Jlanac mHore ®UHTEX komnanuje y CA/|
NIpUXBaTajy peryJaTuBy U capajiy ca TpaJULUOHAJIHUM PUHAHCHUjCKUM
MHCTUTYIHjaMa IITO OJIaKIIaBa MOTpPOIIaYKMMa 1a KOPUCTE CUTYPHe, OpiKe
Y UCIJIaTUBHje ycayre o/ 6aHKapcKux ycayra. Jeana on Bogehux PUHTEX
komnanujay CA/l je Stripe, ochoBana 2010. rouHe, Koja npy:xa ycayre nmjaahawa
u Apyre uHaHCUjcKe ycayre, o6pahyje niahamwa us npeko 200 3emMasba y 25
pPa3/IMYUTUX BaJyTa, HyAU NaKeT AUTMTAJHUX ajaTta 3a npahemwe npoaaje,
aHaJIM3y NOoHalllakha Kylalla ¥ yIpaBJbake 3ajJuxaMa. Square je joul jegHa
6p3opactyha ®UHTEX komnanujay CA/l, ocHoBaHa 2009. roivHe, Koja Hy 11
IIMPOK CHEeKTap yc/ayTra ¥ Ipou3BoAa YK/by4yyjyhu, MobuiHa niahama, peliema
Ha IPO/IajHUM MeCTUMa, TOTOBUHCKE aBaHCe, pellleka 3a 06pavyH IJaTa U pyre
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ycayre npujaroheHe Manum npeaysehuma, ca mpeko 2 MUJIMOHA KJIWjeHaTa
mMpoM ceeta.’

Eepona je na npyrom mecty no 6pojy PUHTEX cekTopa, 10K je YjequmeHo
Kpa/beBCTBO HajaqoMHMHAHTHUju peruoH. Adyen'® je jemHa on Bojehux
OUHTEX nnatdopmu y EBponu Koja Hyu cBeobyxBaTHa Iyiahata, mojjaTke
u PuHaHcHjcko ynpaB/barbe. OHa oMmoryhaBa npejysehruma v Tpropuuma ja
NpUMajy yriaTe, Ha 61J10 KoM ypebhajy, ca 6110 Kor MecTay CBeTY KOpHIlIhembeM
IJIaTHUX KapTuLa (kao wro cy MasterCard u Visa) 1 lokaJIHUX HauMHa J1ahama.
OcHoBaHa je 2006.roavHe y XoJ1aH/IWjyU U UMa BPeJHOCT O/ OKO 22 MUJIHjapJie
nosapa. Klarna'! je jom jegna ycnemrna ®UHTEX koMmmnaHuja, ocCHOBaHa y
llIBenckoj 2005. roguHe, Koja npy»ka GUHAHCHjCKa pellleba peaysehuma,
yKJbyuyjyhu ycayre niahamwa, KpeauTa U HansaTe AyroBa. KomnaHuja je
NMPBOOGHTHO OCHOBaHAa ca I[MJ/beM OJIaKllaBamwa Nahamwa nusmehy Tpropana
Y IoTpoulaya a JaHac MMa CBOjy NMJIaTHY KapTUIy U OTBOPEHY GaHKapCKy
maatdopmy. OcuM oBux ycayra, Klarna ynopebyje nene npeko 3 MujnoHa
npousBoja ca Bulle o7 6.000 nposajHux MecTa HyjlehH MPOKY MOHYAY CBOjUM
kyaujeHTuMa. Klarna rpenyTHo uma npeko 3.000 3anocieHUX IINPOM CBETa.

Wise'? DUHTEX komnaHuja KaujeHTUMa y YjenumeHoM KpasbeBCcTBY npyxa
ycayry MmehyHapoaHor TpaHcdepa HOBLA U Ap:Karmba HoBLa Ha Wise pauyHy,
y cBUM BaJsiyTaMa. Wise je He6GaHKapcKkHy npoBajaep niaahama. [Ipeko 99%
CpescTaBa KJHMjeHaTa ApP>KH y TOTOBUHHU KOJi HEKOJIMKO 6aHaKa ca BUCOKUM
pejTUHIOM, Kao U Yy IMKBUIHUM CpeICTBUMA Kao LITO Cy ApaBHe 06Be3HULEe
EY, Benuke bputanuje u CA/l. Knujentu Wise uMajy npaBo Ha CUTYPHOCT
noBpaha cpezcraBa 1o BpegHocTH 04 85.000 pyHTH y Besnnkoj Bputanuju. Wise
HY/Id yHUBep3aJHU pauyH 3a MehyHapoaHU online TpaHcdep HoBIA U3Mehy 175
3eMaJbay 50 Bas1yTa, ca MHOTO MakbOM IPOBU3UjOM 0/f 6aHKAapCKUX NPOBU3Hja.
Y HacTaBKy U3J1aXKeMo NpoLeAypy Kojy kopuctu Wise 3a Besinke duHaHCHjCKe
TpaHcdepe.!® TIpBU Kopak jecTe mpaBsbekbe GecmsaTHor Wise HaJjiora,
perucTpoBameM Ha MpeXH UJU NIYTEM BbUXOBe allJIMKaluje, KopuithemeM
email agpece uau Google unu Facebook Hasora. [lpyru kopak je ymnjara
HoB1a Ha Wise HaJior npeko Heke 6aHke. Tpehu kopak 4YuHU AeduHUCaAbE
TpaHcdepa, KOJMKO HOBIA Ce L1a/be U KOME, Ha OCHOBY Yera ce yHanpe/ obuja
nHpopMal1ja 0 HAKHA/JU U KaJla 61 HoBalLl TpebaJio Aa cTUrHe. YeTBPTU KOpak

9 O gecet Bogehux PUHTEX komnanujama y CA/l, 2023. roauHe, BUugeTHu: https://www.
inventiva.co.in/trends/top-10-best-fintech-companies-in-usa/ Ilpeyseto 6. 6. 2023.

10 https://www.adyen.com/ IIpey3seTo 5. 6.2023.

11 https://www.klarna.com/us/business/ Ilpey3seTo 5. 6.2023.
12 https://wise.com/ [Ipey3eTo 6. 6. 2023.

13 https://wise.com/large-amounts/ [IpeyseTo 6. 6. 2023.
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je ciame BepuPUKaLMOHUX JOKyMeHaTa, YKOJIUKO Ce IPeHOoCe BeJTMKH U3HOCH,
MOTY Ce TPaXXKUTH UHPOpMalHje 0 MOPeKIYy HOBLIA. 3aTUM cJeiu dpasza niaahama
npeko 6aHKe KJMjeHTa, y 3aBUCHOCTHU O/ IUMHTA OaHKe, BEpOBAaTHO Tpeba
otuhu y ¢unmjany 6aHke a geta/bHe MHGopManuje o niahamwy npociehyje
Wise (y caydajy HeMoryhHoCTH ofsiacka y ¢uinjasy, aHraxyje ce Wise Tum).
KsujeHTH MOry NpoBepHUTH HaNpeAakK CBOT TpaHchepa y OUJI0 KOM TPEHYTKY
y anyiMkauuju Wise uid Ha Beb jiokauuju. [1aBHa npegHocT Wise HaJiora y
OJHOCY Ha TpaJUIMOHAJHU 6aHKAPCKHU padyH je MoryhHocT MehyHapoaHor
TpaHcdepa HOBIIA Y3 NOBOJbHU)U KYPC M HUCKe HaKHaJe.

5. TpaguIMOHAJ/IHE U AelleHTpa/In30BaHe PUHAHCH]e

TpapuuuoHasiHe PUHAHCHje laHAC KapaKTepulle JUTMTaaM3alMja U rjaoba-
ausanuja. PUHAHCHjCKA TPXKUILTA U AKTUBHOCTH TPYNUCAHU CY Y HAILUOHAJIHE,
pervoHaJjiHe U rjo6aJjiHe eHTpe, KOjU ce CTaJIHO pa3BUjajy U KOHKYPUILY je JHU
Apyruma npumewyjyhu ®UHTEX (Bugpertu: Zetzsche, Arner, Buckley, 2020:
175-176). DyHKIMOHHKCAKkE OBUX QUHAHCHjCKUX LIEHTapa 3aBUCHU O[] TIOBEPEHA
koje yauBajy kopucuunuma. PUHTEX koje cy y ocHoBu IEPU cucteMa npruxBa-
heHe cy 1 3a yHanpebhemwe TpaguLMoOHAaIHUX UHAHCHjCKUX chcTeMa. CBe 0Be
IpOMeHe JIoBeJIe CY JI0 TOTa Jja KOPUCHUIU GUHAHCU]CKUX yCJIyTa JaHAC UMajy
6pojHe asiTepHAaTUBE O/ AUTUTAJN30BaAHUX, LLeHTPAJIN30BaHUX U PETryJIUCAHUX
GUHAHCHUjCKUX CEKTOPA; A0 AelleHTPAJTN30BaHUX, CAMOPEryJUCAHUX, JUTH-
TaJIHUX NJaTPOPMHU Koje Hye yHanpebeHe puHaHCcHjcKe onlUje Y3 Makbe
TPOILKOBE TPaHCAKI[Uja U MOTYRHOCT J1a KOPUCHUIK OCTAHY aHOHUMHHU. OCUM
OBe /IBe Kpajibe olluje, noctoje u HebaHkapcku PUHTEX npy»kaonu ycayra
KOjU Cy OBe3aHU ca 6aHKaMa | N0/J1e>Ky MOHETAPHOj peryJIaTUBH.

Jleyenmpasau3osaxe puHaHcuje 3aCHOBaHE Cy Ha yNIOTPeOU jeJHOT eJieMeHTa UJIx
BUIIIe ejleMeHaTa: [ielleHTpaJjih3aliije, TEXHOJIOTUje JUCTPUOYUpaHe KIbUTe,
IaMeTHUX yroBopa, AUCUHTepMeAujaluje (MCK/byuHBambe QUHAHCHUjCKUX
MocpeJHUKA — HalloMeHa ayTopa) U OTBOpeHOr 6aHKapcTBa (Zetzsche et al.
2020: 173). JeyenmpauzosaHu cucmemMu KOPUCTE TEXHOJIOT U]y JUCTPUOYUpaHE
kibure (y HactaBky u TAK)™, 610kuenH! u ipyre TeXHOJOTHje 3a Kpernparbha

14 TexHos02uja ducmpubyupaHe Krbuze je ,,cpeJiCTBO 3a TpaHchopMalujy npoueca naahama,
KJIMPUHTA ¥ IOpaBHaba, YKJ/bYuyjyhy HAUMH Ha KOjU ce TpeHOoCe CPe/ICTBA U KaKo ce 06aBJba
KJIMPUHT U cCajliupake XapTHja oJf BpeJHOCTH, poba u fepuBaTa” (Finance and Economics
Discussion Series 2016-095. Washington: Board of Governors of the Federal Reserve System,
p- 3. Distributed ledger technology in payments, clearing, and settlement. [Ipey3eTo 14. 10.
2023. https://doi.org/10.17016/FEDS.2016.095).

15 bBaokueun (Blockchain) mexHosozuja HacTana je 2008. roguHe. To je BpcTa TEXHOJIOTHje
JUCTpUOyHpaHe Kibure (6a3a nojataka Koja ce jesid usaMehy J06pOBOBHO YMPEKEHUX
KOPHUCHMKA Ha BUILIE JIOKAIlWja) Koja je JU3ajHUpaHa TAKo Zja HeMa IoTpe6e 3a LIeHTPaJHUM
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JlelleHTpa/in3oBaHux cucteMa. Ca apyre ctpane, MHore T/IK (BehuHa guctpu-
OyupaHUX KIUTa KOjuMa yNnpaB/bajy BeJUKU GUHAHCHU]CKU NOCPeJHHUIIN)
JlaHac pajie ca XUjepapxHjCKUM, LileHTpaJM30BaHUM MOJeJIOM yIIpaB/baka,
orpaHuyvaBajyhu npuctyn camo oBJianmiheHUM ydyecHunuMa (Zetzsche etal. 2020:
173). Aucunmepmedujayuja HYje peAyCcJOB 3a AelleHTpaau3anujy. Jpyrum
peunma, T/IK npykajy MoryhHOCT Kpeupamwa pas3JUIUTUX GUHAHCUjCKUX
CHUCTEeMa, OJi lelleHTPaJM30BaHUX cCUcTeMa 6e3 GUHAHCHjCKUX NOCPEHUKA,
Jl0 IeHTPaJIM30BaHUX ca QUHAHCHjCKUM OCPEAHUIIMMA U LIeHTPaJIU30BaHUX
6e3 nocpesHUKa. Y 0BOM pafy, kajaa ropopumo o JAEDHU, npe cBera MUcIUMO
Ha FbeH U3BOPHU 06JIHK, a TO je JlelleHTPaJIM30BaHO NMpyKawbe PUHAHCUjCKUX
ycJayra kopuuiheweM pasavuuTe MHPPACTPYKTYpe, TPAKHUILTA, TEXHOJIOTH]a,
MeTo/ia U alJIuKanuja.

Hacynpor TpagunuoHasHux ¢GUHAHCH]jA, AeLeHTPaJIUu30BaHO MpPYKambe
GUHAHCHjCKUX yCayra 3Hayd NpyKake OBUX YCJyra oJi BUlle y4eCHHUKA
LIMPOM CBeTa, N0Be3aHUX JUTUTAJHUM TexXHoJsorujama. JeneHTpasn3oBaHe
dUHaHCHjcKe TpaHCaKLuje IJ106aJ1HO yMpeXXeHUX KOPUCHUKA HacTajle Cy U
pa3BHjajy ce HE3aBUCHO O/ HALlMOHA/JIHUX MOHeTapHUX perysatua. JEOU
peaJsiHO MOCTOoje y I7106aJHUM GUHAHCHjaMa, bUXOBO IPUXBaTakbe 0J] HocUJiala
MOHEeTapHUX BJIAaCTU MOJpasyMeBa peryjaucame OBUX CEKTOpPA Kao IITO Cy
peryJjivcaHe TpajuluuoHalHe GUHAHCH]je, YMMe OU NMOCTa 1M paBHONPAaBHU U
KOHKYPEHTHH GUHAHCHUjCKU CEKTOPHU. KOHKypeHIHja je, 10 HallleM MUILJbEbY,
jeflaH o TJIaBHUX pasJiora 3aJpliKe MOHETApHUX BJIACTU 3a IPU3HaBabe
HeTpaaunuoHasHux JJEOU cucrema.

JE®U ce 6a3upa Ha TEXHOJIOUIKUM pelleluMa Koja oMoryhaBajy o6paay u
CKJIaJUIITeHhe HeorpaHUYeHOT 6poja noaTaka, YUMe Ce CMakbyjy TPOLUIKOBU
u omoryhaBa pacTt edpukacHocTu Mpexe. OBa TEXHOJIOTUja BUPTyeaU3yje
xap/iBep'®, codTBeEp ce XOCTYyje, aXKypupa U pajiv Ha JIelleHTPaJIu30BaHUM
cepBepHMa Pa3JIMYUTUX KOopucHUKA. OBaKBa CTPYKTypa Mpexke CMamyje
PHU3UK 0[] 3JI0ynIoTpebe nojaTaka, CBaKo yrpaBJ/ba CBOjUM HaJI03MMa a NoAal U
ce obpabyjy Ha cBakoM 4YBOpUIITY/nNpUCTynHOj Tauku. TAK nocenyje mHoro
Tayaka CKJa/JUILITemha nojaraka'’, To NpeJCTaB/ba CUTyPaH CUCTEM 3aLITUTE
Mo/laTaKa, y 0{HOCY Ha IleHTpaJIn30BaHe HJIH MOJyAUCTPUOYypaHe perucTpe
nojaTtaka (YHULITEHEM Xap/iBepa ry6e ce nHbopMalvje, mocToju MoryhHocT

yInpaB/balkbeM U CKJIAJUIITEHEeM oJaTaka. [loganu ce fucTpubyupajy npeko Mpexe
cepBepa, KOju CBH 3ajeTHO QYHKIMOHHUIIY Kao KIbHTa.

16 Y JE®U cuctemy xapaBepu omoryhaBajy Kpenpame Mpe)kHe apxXUTeKType J0K ce
copTBepU KOPUCTe 3a ONepaTUBHE yCJAyTre U OHU YHWHE LieHTPe 0BOT CUCTeMa, 06paioM U
npocaehuBamweM HHPopMaInrjay copTBEpCKOj HHTEPAKIUjH BUILE YUECHHUKA.

17 YmecTo kopuuthemwa jeiHOT cepBepa, NOAALU Ce JUCTPUOYHUPaAjy UCTOBPEMEHO Ha BUllle
cepBepa JJOCTYNHUX NPEKO HHTepHeTa KOPUCHUIIMMA IIUPOM CBeTa.
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MaHUIyJMCakba NojalnuMa of JIMla Koja UMajy NPUCTYI perucTpy a cajoep
HamajJu MOTY JOBeCTH [0 3JioynoTpeba U rybuTKa nojaraka). baokyenH
TexXHOJI0THja, Kao BpcTa T/IK, npy:ka jolll CHTYpHUjy 3alITUTY CKJIaJUIITEHEM
nojaTakay nakete/6JI0KOBe y CTPOTOM BpeMEHCKOM HU3Y, IPU YeMY je CBAKHU
6J10K [10Be3aH ca NPeTXO0JHUM U HapeJHUM 6JIOKOBHMMA NPEKO BpeMeHCKe
O3HaKe Kao U HU3a NPOTOKOJIa KOjU J03B0J/bABAjy KOPUCHUKY J1a MeHa MoJjaTKe
Koju ce 4yBajy (cajbep Hamaj 64 MOpao HCTOBPEMEHO Jia OLITETH He CaMo je/laH
CKyn nojaTaka Beh cBe CKyIoBe Kao U BpeMeHCKe 03Hake). [lopes curypHoctu
nojilataka koje npy»xajy TJK, oHe 06e36ehyjy 1 nmoumrroBamwe U CIpoBohemne
yroBopa, KopuitheweM NaMeTHUX yroBopa (copTBEpPCKU MPOTOKOJIH KOjU ce
CaMH H3BpIIaBajy HAa OCHOBY HaJjIora yroBopHux ctpaHa).’® ,JJEOU kopucte
naMeTHe yroBope 3a Kpeupame IPOoTOKoJIa Koju Konupajy noctojehe ¢prHan-
CHjcKe ycJyre Ha OTBOPEHM)jU, MHTEPONePabUIHUjU U TPaHCHNApPEHTHUjU
HayuH" (Schar, 2021). 3aroBopuunu JEPU cuctema cmaTtpajy sa je pedy o
JleMOKpaTu3aluju puHaHCH]a, JOK IPUCTaINLEe TPAaAULMOHATHUX QUHAHCH]ja
cMaTpajy Zia je pedy o aHapxuju ¢uHaHcHja. [lo HameM MUIJbewy, 6yayhHoCT
¢drHaHCcHja he YNHKUTHU KOMOUHAILM]ja TPAAULMOHAJIHUX U JleLleHTPaJIu30BaHUX
dUHAHCH]ja, a 0THOC BbUX0BE 3aCTYN/beHOCTH ZieprHucahe 6y 1yhe TeXHOIOTHje,
NoBepeme KOPUCHUKA U MOHeTapHe noauTuke. JIEOU cy nusajHupaHu ca
HaMepoM Jia Ce YKJIOHE IpaHulle, HA/[JIEXKHOCTH U LIeHTPaJIM30BaHa KOHTpoJIa
MOHETapHUX UHCTUTYIMja, YUMe Ce OCHOBAHO OTBapa NUTame YTHUIaja OBUX
bUHAHCUjCKUX CEKTOpa Ha I106a/IHy PUHAHCHUjCKY CTABUIHOCT U IOAPUBahe
BJasiaBuHe npaBa (Bugetu: Zetzsche etal. 2020: 184-190). Y JE®U cucTtemuma
,KO/Jl je 3aKOH", ca TeXHOJIOTHjOM Koja 3aMembyje IpaBHe CUCTEME, YUMe Ce CTBapa
NpOCTOp 3a Npakbe HOBLAa U GUHAHCUjCKU KPUMHUHAJL.

duHaHCcHjcKa peryJjaTHBa NpOLIMpYyje ce HAa AUTHTaJHe MHOBallUje aju
IbeHa UMILJIeMeHTanuja y usBopHuM JJE®U cuctemuma je roroBo Hemoryha,
3a pasJyuKy o LeHTpaausoBaHux JEPU naatdopmu uyuje cermeHTe je
MHOTO JIaKIlle MpaBHO peryaucaTH. Perynucamwe JJEPU noce6HO oTexkaBa
MehyHapoHU KapakTep TpaHcdepa QUHAHCHjCKUX Cpe/icTaBa KPO3 OBE Mpexe,
KOju MoTNa/ajy noj, pa3jinuMTa 3aKoHolaBCcTBa. Perysnucamwe JJEDPU cekTopa
cTBapa MOryhHOCT HacTaHKa ,MeLIOBUTOT U NOTEHLUjaJIHO ¢parMeHTUPaHOT
peryJlaTopHOT OKBHpa IITO 6U OrpaHUYHJIO HeKe npegHocTH JEDPHU-ja“ ca
ZApyre cTpaHe, HeycarJlalleHO HallJMOHAJIHO peryJrcame MoXe JOBeCTH 10
»+HeedbHKacHe peryJaiuje Koja 61U y HEKMM aclieKTHMa 61Jia BeoMa CTpora a
y ApYTrUM npeBulle cjaba, y3 N0CTOjalbe pU3UKa peryjaTopHe apoUuTpax e u
npaBHUX npasHuHa“ (Zetzsche et al. 2020: 193). MehyHapoHoO ycariaiieHu
NPUCTYI peryJjucamwy U npuMeHu nponuca o IEOU cucrtemuma npy:xuo 6u

18 IlameTHH yroeopu omoryhaBajy u3BpliaBamwe TpaHCaKlUja U3MeDhy pa3/IMUUTHX,
aHOHUMHUX CTpaHa 6e3 MoryhHoCTH yBH/Aa 0 TOMe JIML{MMa BaH MpeXXHe 3ajeJHUILe.
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Haj6oJba pellewa, LITO HHje HUMaJIo JIaKo OCTBap /bUBO. [loMaka y TOM paBLy
nMa, HakoH 2008. roaguHe peryncamwe 6aHKapCcTBa U UHAHCUjCKUX TPXKUIITA
[0J1aKO I'y6H MCKJ/bYYMBO HAlJUOHAJIHU KapaKTep a CBe BULlle IONIpHUMa pelllemha
3aCHOBaHA Ha peruoHaJJIHUM U IJ1I06aJHUM GUHAHCUjCKUM KOHCEH3YCHUMa,
KOjU jolll yBEK HUCY CYIITUHCKHU (BugeTtu: Zetzsche et al. 2020: 193-194).
KpunrtoBasnyTe Kojuma ce Tpryje y JIEOHU cekTopuMa yrpokaBajy cTabUIHOCT
TpaJULMOHAJHHUX QUHAHCH], TOCEOHO T3B. CTabUJIHE KpUNITOBadyTe (Stable-
coins), Ydja ce BpeJHOCT Be3yje 3a HeKy 3BAHUYHY BaJIYTY UJIU APYTY CTAOUIHY
MMOBHHY. BehrHa cTabu/JHMX KpUNITOBaJyTa MMa OrpaHUYEHY YIoTpeoy, a
THMe U MalhU yTUIAj HA MOHETAPHY CTaGUJIHOCT, Mehy TUM, MojaBa rJ106aJIHUX
CTabUJIHUX KPUIITOBAJyTa NpeAcTaB/ba MHOTO Behu GaKTOp yrpoxaBama
duHaHCcHjcKe cTabUJHOCTH. TO HABOAU MOHEeTapHe BJACTH JAa NMpoHaJsase
aJjlaTe, BELITHHE U TEXHOJIOTHje 3a UAeHTUPUKALUjy cCTBapawa CTabUJIHUX
KpPUIITOBAJyTa U Jla Kpeupajy oarosapajyhy perysnatuBy u Haj3o0p (Arner,
Auer, Frost, 2020: 23).

6. 3aKk/by4yak

JlurvTasiHe TEXHOJIOTHje HajHOBUje reHepalltje pefu3ajHupaJie cy cBeT pUHAH-
cyja. /lururanusanuja eKOHOMCKHX TPaHCAKIH1ja Kao U rno6asHa GUHAHCHjCKa
kpu3sa 2008. roagvHe, CTBOPUJIM CY CaBpIIEHU MNPOCTOP 3a EKCIaH3Ujy
@OUHTEX-a. Hetpagunuonanuu ®PUHTEX cekTopu, HeonTepeheHu cTporom
MOHETApHOM peryJaTUBOM, CTUMYJMUCAHU NOoTpebaMa KOPUCHUKA LINPOM
CBeTa, IOCTaJH Cy 036U/baH KOHKYPeHT 6aHKaMa. Ca ipyre cTpaHe, 6aHKAapCKU
CEKTOPHU IIUPOM CBeTa OGUJIU CY U3JI0KEHU MOHETAPHUM MepaMa 3a CaHUpakbe
nocsenuna GpuHaHCHUjcKe KpU3e. MHore 6aHKe Cy IpecTasie Ja IOCTOje,
Jlpyre cy 3HaTHO CMakbuJjie 06UM IOCJ0Bamka, OHE Koje Cy OIllcTaJle Mewajy
nocJIoBHY cTpaTerujy npuMewnyjyhu ®PUHTEX pagu edpukacHujer HagMeTama
ca JipyruM 6aHKaMa U HOBUM HeTpaauinuoHasHuM ®PUHTEX cekTopuma.
Hajsehu npo6siem kopumrhewra ®UHTEX nHOBanuja jecTe perysatTusa, Koja
je y HEeKMM cJyyajeBUMa CTpOra 4 orpaHu4yaBa NpUMeHYy CBUX MOT'yNHOCTH
®UHTEX-a, 10K y pyTUM cay4YajeBHMa peryJjaTHBe U3 OBe 06J1aCTH HeMa
WJIU TIOKpUBA CaMO HeKe cerMeHTe. Pa3Jior 3a oBakBy CUTyalLlUjy MOXKeMO
06jacHUTH O6P3WHOM pa3Boja GUHAHCHjCKUX TEXHOJIOTHja Koje ce CTaJIHO
yCaBplIaBajy, Kao U YyuwbeHU1oM aa cy MHoru ®PUHTEX cekTopu HecnojuBu
ca TpagunuoHaJHuUM ¢uHaHcHujama. Kaga ce duHaHCUjcKe TexXHOJIOrHje
NpUMewyjy y TpaJULHUOHAJIHOM GUHAHCH]CKOM CEKTOpPY, TO He MpejcTaB/ba
BeJIMKU Mpo6JieM 3a peryJartope, Aok je npumeHa ®UHTEX unoBauuja y
HeTpaAULMOHAIHOj 06/1aCTH BEeJIMKU U3a30B 3a peryJucame, noce6HO Kaja
je ped 0 ceKTOpHMa JeleHTpaJTn30BaHUX GUHAHCH]A KOjU QYHKIMOHUIIY
HE3aBHUCHO O] IIeHTPaJHUX MOHeTapHUX UHCTUTYHja. PUHTEX koMnaHuje
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y EY Mopajy nomrroBaTy UCTy pery/saTUBY Kao U TpaJULMOHAJIHYU NIPY>KaoLH
duHaHcujckux ycayra. lupektusa EY 2015/2366' o niaTHUM ycayraMa Ha
YHyTpallkbeM TPXKULITY AO3BOJIMJIA je PeryJINCaH yjaa3aK HOBUX IJIATHUX
ycayra, yHanpebyjyhu 3alITUTy KOPUCHHKA U CUTYPHOCT TpaHcaKnuja
e-TproBuHe. Y ofgHocy Ha 6aHke, PUHTEX HebGaHKapcKH ceKTOp 6p30 ce
npuJsiarohaBa HOBUM IOCJOBHUM 3axTeBuUMa HyAehu GyHKLIHOHANTHUjA U
jebTUHUja fUrKMTaHA pellema. [JeneHTpalu30BaHu PUHAHCUjCKU CEKTOPHU
MOTY YIpO3UTH GUHAHCUjCKY CTAGUJIHOCT U IPUMEHY MOHETapHe pery/aTuBe,
MebhyTHUM, BbUXOB pa3Boj ce He MOKe 3ayCTaBUTH. Y aKaJleMCKOj 3aje JHULIU
nocTtoje cTaBoBH Aa je JIEOU cekTopuMa noTpe6GHa peryJaiyja Kako 6U ce
06e36ea10 epuKacaH HaZ30p U KOHTPoOJIa pU3HKa. ,YMECTO [ia eJJUMHUHHUIIEe
notpeby 3a perysnanujoMm, IEOHU je moTpe6bHa perysanuja, mrasuiie, JEOU
NOTEeHLHjaJTHO HY/JU IPUJIMKY 3a Pa3B0j IOTIIYHO HOBOT HAYMHA AU3ajHUpaba
perynanuje: uzejy yepahene pezyaayuje” (Zetzsche et al. 2020: 172). ipyrum
peuyuMa, TexHoJI0rMje Kpenpamwa IEPU cekTopa omoryhaBajy vMnieMeHTUpakbe
MOHepaTHe peryJjaTHUBe, YMMe O ce JelleHTpajnu30BaJu U PUHAHCHUje U
HBUX0Ba peryJaThuBa IpMMeHOM pery/JlaTOpHUX TexHoJsioruja. OBakas CLieHapHuo
jecTe asTepHATHBA Y Kpeupamwy caBpeMeHUX GUHAHCHUjCKUX CUCTeMa, Koja
CTBapa TeMe/be MOHETAapHe CTAOMJIHOCTH U CUTYPHOCTH KOPUCHUKA, aJIU TO
nojijpa3yMeBa TEUIKO AOCTHXXaH KOHCEH3yC u3Mehy MOHeTapHUX BJIACTU Ha
r7106aJIHOM HUBOY U KpeaTopa JlelleHTpaJIn30BaHuX PUHAHCHjCKUX CEKTOpA.
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MODERN FINANCIAL TECHNOLOGIES AND TRADITIONAL BANKING

Summary

Contemporary financial technologies (FinTech) have revolutionized the world of
finance, improved the operations of traditional financial institutions and created
a new environment in which banks are no longer the only providers of financial
services. Today, competition in the banking sector includes banks’ competition
with new FinTech companies and digital decentralized financial (DeFI) sectors. In
the future, the financial sector will generate new technological innovations, trust
in traditional (TradFi) and decentralized financial (DeFi) sectors, as well as a new
attitude of monetary authorities towards DeFi systems which currently function
outside their control. In contrast to banks, the FinTech non-banking sector quickly
adapts to new business requirements by offering more functional and cheaper digital
solutions. Although DeFi sectors may threaten financial stability and the application
of monetary regulation, their development cannot be stopped. Financial regulati-
on is being extended to digital innovations but its implementation in native DeFi
systems is almost impossible, unlike centralized (CeFi) platforms whose segments
are much easier to regulate. The regulation of DeFi is additionally aggravated by the
international nature of the transfer of financial resources through these networks.
The best solution may be provided by an internationally harmonized approach to
the regulation of the DeFi sector, which is not easy to reach at all. There has been a
shift in that direction since 2008. The regulation of banking and financial markets
is slowly losing its exclusively national character and increasingly adopting the
solutions based on regional and global financial consensuses, which are still not
comprehensive. A hard-to-reach consensus is also necessary between monetary
authorities at the global level and the creators of decentralized financial sectors.

Key words: modern financial technologies (FinTech), banking, FinTech companies,
decentralized finance (DeFi), advantages, challenges.
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(HE)OCY BUBAHOCT KAO JUCKPUMHHATOPCKH
YCJI0B 3A 3ACHUBAKGE PA/IHOT O/IHOCA™

Ancmpakm: ,[lompe6Ha padHuya 3a pad y nekapu” uau ,Ilocaamu CV
ca caukom” npomomunu cy o2/dcd 3a Koje Yak U wupa jagHocm 3Ha da
npedcmasseajy 86ud HenocpedHe AUCKPUMUHAYUje NPUAUKOM 3ACHUBAHA
padHoz odHoca. Ha osakse u cauvHe ozaace peazogaJe cy odzosapajyhe
UHcmumyyuje, a ceecm gpahawa je y moj mMepu nopacaa 0da ce oHU camu, y
¢opmu m36. mecmepa, opeaHu3yjy da npukyne dokase kojuma he ymsepdumu
da jedHo noHawarse npedcmassba akm duckpumuHayuje. Umajyhu mo y
sudy, aymopu cy ce 3anuma.Jiu 3602 4e2a 0HAa Heka dpyaa AU4YHA ceojcmad
Koja ce mpadce 00 kaHdudama 3a npujem y padHu 0dHOC, HE camo da He
usasueajy peso.m, eeh ce 20moso cmampajy noscesoHum? Kako mo, He 6U/10
Ko, 8eh dpacasHu op2aHu mo2y 00 kaHdudama mpaxcumu nomepdy da Huje
ocyhueaH usiu da ce npomue reaa He 800u cydcku (Kpusu4Hu) nocmynak?
Ha au je 3aucma 3a padno mecmo meduyuHcke cecmpe — mexHUYapa 8aH#CHO
da sau je auye ocyheHo 3a HeKO 00 Kpusu4HuXx desia npomug 6e36edHocmu
caobpahaja? Ha Koju HauuH dpacasa npyxica mo2yhHocm pecoyujaausayuje
ocyheHuKa ako npea, 3a padHa Mecma y jagHOM CeKmopy, mpajicu 08y
8pcmy ysepersa, Hece/1eKMugHo y 00HOCY Ha 8pCMY KpUBUYHUX dead U
dyscuHy uspeveHe kasHe? Hanocsemky, wimda je ca npesymyujom HeeuHocmu,
JjedHuM 00 0CHOBHUX nocmyaama Kpusu4Hoz nocmynka? AHaausupajyhu
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" Paj je HacTao Kao pe3ysaTaTt GUHAHCHpPaHa 0/l CTpaHe MUHUCTAapCTBA IPOCBETE, HAyKe
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savicehe 3aKOHCKe nponuce, Npakcy He3a8UCHUX meJid U MehyHapoOHUX
uHcmumyayuja, aymopu Hacmoje da npyxce 002080p Ha 08a u dpyaa
numarba Koja cy ce omeopu.ia y paady.

KmyuHe peuu: padHu odHoc, duckpumuHayuja, ocyhusaHocm.

YBoaHe HanloOMeHe

Kao oarosop Ha npoueHny jaa he y Toky 2004. rogune oko 300.000
ocybeHuka 6uTH nymTeHo Ha ci1o60y, Cjenumene AMepuuke /[p>kaBe fjoHese
Cy HU3 Mepa 32 ’bUXOBY PEeHHTErpanujy y BpegHocTH of, oko 600 MusinoHa
Jflonapa. Jla je oBaj M3HOC CaCBUM aJleKBaTaH, YaK U HEONXO/IaH, NOKa3aJu Cy
pe3yJITaTHU UCTPa)KuBama npeMa KoMe je caMmo 12.% nocsofaBala M3jaBUJIo
Jla 6u e GUHUBHO 3aMOCJAUJI0 ocyhuBaHoO Jiule, a 25.9% aa 6u ra 3amnocausao
BEPOBATHO, 10K OCTAJIM HUCY UMaJid apupMaTHUBaH ctaB (Simonson, 2006:283-
284). Pe3y/iTaTu oje JUHUX UCTPAXKUBakba clipoBeeHUX y Peny6snnu Cpouju,
JleceT ro/iiHa KacHHUje, I0Ka3yjy Aa BUIe 0/ I0JOBHMHe UCIUTaHUKA (56,7%)
cMmaTpa aa he, kao 6uBLIK OcyheHUI U, OBUTH JUCKPUMUHHCAHU y OCTBapUBaKY
CBOjUX IPaBa TAKO IITO 04eKY]y fahe UMaTHU Npo6JieM IPUJIMKOM 3aM0I/baBaka
Y Ha NocCJy, Kao ¥ Ja he Hauhu Ha Hepa3yMeBame U OCYAY OJf CTPaHe APYTrux
sbyau (Cpuuh, KoBaueBuh, Hukosnh, 2014: 42). Ha noMucao f1a je oBakBa 60ja3aH
ompaB/laHa ayTope je HaBeJa aHaJU3a oApeheHor 6poja 3aKOHCKUX MpoNuca
KOju y cebu caZpike KJaay3yJ 1y y IOrJiey 3aCHUBaba paJHOT 0HOCA Ca JIUIIUMa
NPOTUB KOjUX CE BOJHU UJIH je MPaBHOCHAXHOM ocyhyjyhoM oJ1yKOoM OKOHYaH
CYJACKM NOCTynak. Mnak, ja 64 JoHe M CBeYKyNaH 3aK/byyakK, ay TOPU Cy Ipej
cebe nocTaBuJU cjeseha nutama: 1) y kojoj ce Mmepu noctojehu HopMaTUBHU
OKBUp 6aBH 3alTUTOM 0CYhDUBaHUX JIMIIA; 2) /1a JIU je IPONUCUBakhe IpaBuIa
0 3aI0CJIewy jaCHO, AOCJELHO U jeIHO00pa3Ho; 3) y Kojoj MepH je nmocTtojehu
CUCTeM I10/1J10KaH IPOMEHU U NIOCTIelIMBaby PeUHTerpanuje ocyheHux inna?
Y Ty cBpXY, y pe/iJ0BMMa KOjU CJie/ie, aHAJIM3UPaH je HOpMaTUBHU OKBUD 3abpaHe
JUCKpPUMUHAIMje, perMOHAJTHU U Me)YHapOAHU MPOMUCH KOjUMa Ce LITHUTE
npaBa ocyheHUX JiMIa ¥ 0/[CTyaka AoMaher 3aKOHOZABCTBA Y MOTJIe1Y YCJI0BA
3a 3aCHUBakbe PaiHOT O/ HOCA.

1. HopMaTHBHH OKBHp 3a6paHe AUCKPUMHUHALYje IPU 3ACHUBAbY
pajaHOT 0JHOCA WU 0CyhUBAHOCT Kao y3pOK U mocJieuna

YcraBoM Peny6sinke Cp6uje! mpoksaMoBaHa ofipea6a o 3a6paHu JUCKPUMHU-
Hanuje(41.21.YcTaBa) KOHKpeTH30BaHaje 3aKOHOM 03a0paHU JUCKPUMUHALUje?,

1 VYcraB Peny6suke Cp6uje, ,Cu. rmacauk PCY 6p. 98/2006 u 115/2021.

2 3akoH 0 3a6paHu AUCKpUMUHaLU]e, ,Ci. rmacHuk PCY, 6p. 22/2009 u 52/2021, y a/bem
TekcTy U 33/.
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Kao KPOBHHM 3aKOHOM Y OBOj 00J1acCTH. 3aKOH 0 3a0paHU AUCKPUMHHAIHje
MeDhy cTBapHUM, OJJTHOCHO IPETNOCTAB/bLEHUM JIMYHUM CBOjCTBUMA 110 OCHOBY
KOjUX je 3abpareHa JUCKPHMHHaI[Kja HaBOAH U ocyhuBaHoCT (4. 2. cT. 1. T.
1. 33/]). YnaHoM 16. 33/] Har/1a1iaBa ce Ja je 3abpambeHa JUCKpUMUHALKMja y
00J1aCTH paja, MITO MoJjpa3yMeBa U HapyllaBawe jeJHAKUX MOI'YNHOCTH 3a
3acHUBambe paJHOT 0J]HOCA, a 06yXBaTa U JIMIla Koja Tpake mocao. Mnak, He
cMaTpa ce JUCKPHMHUHAIKjOM ITpaBJ/beibe PasjnKe, HCK/byUetbe UK JaBakhe
NpBeHCTBA 360r 0C06€HOCTH o peheHor nocJia Ko Kora JIMYHO CBOjCTBO JIMLia
npejcTaB/ba CTBAPHU U 0Z/1y4yjyhu ycyioB o6aB/batba 0CJa, aKO je CBpxa Koja
ce TUMe XXeJTi OCTUhY onpaB/jaHa, Ma/ia ce y 3aKOHY He /iaje HUjeJlaH IpUMep
KOju 6U 0Baj 4J1aH MoTKpenuo (4. 16. cT. 3. 33/1).

3abpaHa AHMCKpUMUHALMje JUIa KOje Tpa)Ku 3alocJjerme NpolnrcaHa je U
3aKoHOM 0 pajay®, aJiv je Ba)KHO HANIOMEHYTH Aa 0CyDUBAHOCT Kao JIMYHO
CBOjCTBO HUje TaKCcaTUBHO HabpojaHa, Beh ce MoXe MOABECTU MOJ ,,HEKO
JApyro JU4HO cBojcTBO" (4. 18. 30P). McTH 3aKOH npeno3Haje ocyhuBaHOCT
Kao CMeTHY 3a 06aBJbatbe 0CJIA CAaMO Y jeIHOM CJIY4ajy - Kao OCHOB 32 0TKa3
yroBopa o pajy, ¥ TO CaMo aKo je JIMle NPaBHOCHAXKHO 0CyheHOo 3a KPpUBUUYHO
JleJIo Ha pajly UJM y Be3H ca pagoM (4. 179. c¢T. 1. T. 2. 30P). Mako Huje y
HENnocpeiHOj Be3W ca TEMOM pPajia, BaXKHO je CKPEHYTH NaXKiby Ja je paHuja
penaknuja 3o0P npegBubasay 4. 179. ct. 3. T. 5. 1a mocso1aBal MoXKe Z1a OTKaXe
yTrOBOP O pajly 3aloC/JAeHOM KOju He MOLITYje pagHy AUCIUIJINHY, aKO Her0BO
NOHalllawe pe/CcTaB/ba paj by U3BPIlekha KPUBUYHOT JleJla yYHbeHOoT Ha pasy
Yy Be3M ca pajioM, HE3aBUCHO OJ] TOra J1a JiU je IPOTUB 3all0CJIEHOT MOKPEHY'T
KPUBUYHHU MIOCTYNaK 32 KPUBUYHO ZeJ10. Y NOCTYINKY 3a OLLeHY YCTaBHOCTHU Y
npeamety 1Y3-424/2014 YctaBHU Cy/A je Hallao ja pasMaTpaHa oapeaba HUje
y ckJajy ca YcraBoM Peny6inke Cp6uje. Y 06pas3sioxkemy je, u3Mehy ocTaJior,
HaBe/leHO Jla ,13 HaBeJleHOT pelllerha Ipou3Ja3y Jia je mocJaojasal opaauheH
Jla CaMOCTaJIHO LIeHU Ja JIM NOHalllake 3all0CJIeHOr IpeACcTaB/ba paswby
M3BpIlEeHha KPUBUYHOT JleJia yYHbeHOT Ha pajy Uy Be3U ca PajioM, U Jia YKOJIHUKO
TO YTBP/AHU, 3alI0CJEHOM MOX€e 0TKa3aTH YroBOp O paJy 360r HemouIToBawba
pajiHe fUcHUIJIMHE. [lakie, IpeMa 0ClIOPEHOM 3aKOHCKOM pellery, M0CJ10/1aBall
je Taj Kojyu caMOCTaJIHO OJJIy4yje Aa JId NIPOMUCAaHU OTKa3HU pa3Jior N0CTOjU
WJIU HE TMOCTOjH, OJHOCHO Ja JIM MOHalllake 3aM0CJEHOT ¥ KOHKPETHOM
cJy4ajy npeJcTaB/ba paJby U3BplIeHha KPUBUYHOT JleJla YUUbeHOT Ha pajy
Y y Be3H ca pajioM UJU TO He MpejcTaBba. Kako je nocTojame pajmwe 6110
KOT KpUBHUYHOT JleJla YYHUbeHOT Ha Pajly U V Be3U ca paJioM 3aIMocJeHor (LITo
CBaKao NpeJjcTaB/ba LIMPOK AWjana30H KPUBUYHUX Jiesia) npeBUheHo Kao
Moryhu oTKa3HM pasJior, To 3Hauu Aa he HaJJ1eXKHU OpraH MnocJjojasLa (ako

3 3akoH o papay, ,Ca. rimacuuk PCY 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017-opn1yxa ¥C,113/2017 1 95/2018 - ayTeHTUUYHO TyMauekbe), y AabeM TeKCTY U 30P.
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je ped o MpaBHOM JIMIY) UJIM CaM IOCJI0/AaBal; (aKko HeMa TO CBOjCTBO) Mohu za
HCIIUTY]e Aa U oipeheHo Yhbebe UM HeUU e e 3all0CJeHOT IPeACTaB/ba
pajby U3BpLIeHa KPUBUYHOT JieJia, Ia ako Habe ia je To Tako, oH/ja he oHeTH
pelleme 0 0TKA3y yroBopa o pajy 360T HENOLITOBAaKka paiHe AUCLUIIJINHE, a
He 360T YUUIbEeHOT KPUBUYHOT Jiesia. [Ipu ToMe je upesieBaHTA YHbeHUIA [
JIU je 10 KPUBUYHOT I'Obekha yOonIluTe oo (6110 1o cayK6eHoj Jy>KHOCTU
WJIM 110 TPUBATHO]j TYK6H) Uiy Huje. [lotazehu of cBera HaBeJeHOT, YcTaBHU
Cy/i je OLleHHO Jia je OCIIOpeHOM o/peZ60M 3aKoHa O pajZy MocJa0JaBLy Y
CYUITHUHU aTO OBJalIhewe Koje MOXKe UMATH CaMo CY/[, jep, Yy KOHKPETHOM
cJy4ajy, nocjozaBal 6e3 Bohewa ‘KpuBUYHOr” IOCTyNKa U 6e3 06e36ehruBama
3aI0CJEHOM CBUX YCTAaBHUX FapaHIiyja Koje ce 0JHOCe Ha IPaBHY CUT'YPHOCT
y Ka3HEeHOM IpaBy, CaMOCTaJIHO yTBphyje [1a M MOHaLlake 3aMOCJeHOr
npesCcTaB/ba pajiiby U3BpIlIeHha KPUBUYHOT JleJia UM He. HauMe, npeMa oLieHU
Cynza, oBakBO 3aKOHOM JaTo oBJjialihere Moca0aBIy, NpeACcTaB/ba 3aMpaBo
noBepaBame oZpeheHUX UHrepeHl|Hja KpUBUYHOT CYy/,a IOCJ0/AaB1ly, a 3a LIITa He
MOCTOju yTeMeJbere y YcTaBy Peny6sinke Cpouje”. [lake, 0BOM OJIYKOM HUje
ocriopeHa oCyhHBaHOCT Kao OCHOB 3a IpecTaHaK yroBopa o paay, Beh mpoieHa
Y4YHUEEHOCTH KPUBUYHOT JleJia 0/l CTpaHe [0CJI0/1aB1ia, yMeCTO O/ CTpaHe cy/a.

YumweHuna Ja je ocyhuBaHocT nmobpojaHa Mehy JIMYHA CBOjCTBA HA OCHOBY
KOjUX Ce JIMLia LITUTeE 0oJ JUCKPUMHHAILHje Mocaeanna je, uamebhy ocraJor,
MehyHapoJiHe U JoMahe peryJjaThBe O MOCTIEHAJHOj moMohu ocyheHUM
aunuma. Kako je cturma* npyurrsa npema ocyheHum JiMiMMa jaka, tbuXoB
NOCTNEHAJIHU TPeTMaH MOYHUe joll Yy YCTAHOBU /i@ OU ce oHa IUTO GoJbe
HMHTerpucaJsa y CBaKoJHEBHHU JJPyLUITBEHU )KUBOT, Y3 MOIITOBakhe 3aKOHCKUX
¥ MOpaJIHUX NpaBUJa MOHAIIaka. 3aBOJ, 32 U3BPIIEHhe KPUBUUYHUX CaHKIIHja
Jly>KaH je [a Ipe oTOyUITalkha ocyheHor ca u3BplleHe Ka3He 3aTBOPa, y OKBUPY
nporpaMa nocTymnama, yTBpAHY NporpaM NpuinpeMe 3a OTIYCT U TOMOhY HAKOH
oTnywTtamwa. Ocyhenu he 6UTH YK/byUeH y caBeTOJaBHU Pa/i HajpaHUje TOJUHY
JlaHa, a HajKkacHUje TpU Mecela npe otnycTta (4. 185. 3akoHa 0 U3BpIIEHY
KpPUBUYHHUX caHK1uja®). HajkacHuje y poKy oJf Mecel| JjaHa IIpe OTNYyCTa, Ha
VHUIIMjaTUBY CJy>6e 3a TpeTMaH UJU caMor ocyheHor Jsinna, noyehe ce ca
Hu3pazoM nporpama nomohu (4. 56. 3aKoHa 0 U3BpLIEHY BaH3aBOACKHUX
caHknuja u Mepa®). [I[porpam nomMohu je cKynm Mepa ¥ MOCTyNaKa YCMEPEHUX
Ha YKJ/by4YUBake y )KUBOT Ha CJ000/H, a KOju, u3Mehy ocTtaJjior, obyxBaTa u
npy>Kame MoApuiKe U TOMOhM MPUJINKOM HaJlaXkKeka 3aMo0CJemha, 0JHOCHO

4 Yak v Haj60/bU TPETMaH y YCTAHOBU He MOXK€ UMATH TPajaH MO3UTHBAH yTHULA] HA
ocao6oheHor ocyheHnKa YKOJTHKO APYLUITBO HHje CIPEMHO Jja A IPUXBATH U IOMOTHE MY
(Klancar, 1993: 234, HaBeeHo npeMa Tomuh, 2017: 65).

5 3akoH o U3BplIewkYy KPUBUYHUX CaHKIM]a, ,Cu1. rimacHuk PCY, 55/2014 u 35/2019.

6 3akoH 0 U3BpLIEHY BaH3aBOJCKUX CaHKIUja U Mepa, ,Cu. rmacHuk PC 6p. 55/2014 u
87/2018.
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JIOBpIlIaBaka IIKOJIOBAakha U CTPYYHOT ocnocob/baBama’ (4. 57. 3akoHa 0
M3BpIlehy BAH3aBOACKUX CaHKILIMja U Mepa). [la je ,IpBU JlaH OTIyCTa HAKOH
OJIC/Iy>KeHe Ka3He, YeCTO U eH NoveTak s, 6uiu cy cBecHU U ydecHU U [IpBor
KOHIpeca YjeaumeHUX Halldja 0 IpeBeHILMjU 3JI0YMHA U NOCTyNamwky npema
npectynHunuma 1955. rogrHe, Ha koMe cy ycBojeHa CTaHAap/iHAa MUHUMAJIHA
npaBusia YH o noctynamy ca ocyhenunuma’. Mehy ocHOBHUM HauesiMMa OBUX
CTtaHzapiHMX MUHUMAaJIHUX IIPaBUJIa jeCTe U OHO 110 KOME je MOXKeJbHO Ja ce
Ipe 3aBplleTKa U3/p>KaBakba 3aTBOPCKe Ka3He IpeJly3My NOoTpe6HU Kopaly 3a
OCHUTypambe IOCTENEeHOT T0OBpaTKa 3aTBOPEHUKA V ApyLUITBeHU *,KUBOT ([IpaBuJio
87).Jo BaxkHUje, 3aTBOPEHUKY Tpeba OMOTyNUTH TaKaB paj Ja oJpKaBa Ujiu
noBehaBa cnoco6HOCT 3aTBOpEHMKA 3a MOIITEHO 3apahuBambe HAKOH U3J1acKa
13 3aTBopa. CTpy4YHO 0croco6/baBarbe MOpa 6UTH OMOTYheHO 3aTBOPEHUIIMMa
KOjU KOjU MOTY 0/} TOr'a UMaTH KOPUCT, HapoynTo oHUM MJabhum ([Ipasu.io 98).
OcuM 0BUX U30JI0BAaHUX ofpesaba, U YUTaAB ofie/baK ,JpylITBEHU OJHOCHU U
6pura o 3aTBOpeHULMMa HAKOH U3J1acKa“ nocBeheH je NOCTIeHaJHOM TPeTMaHy
3aTBOpeHUKa. 3Mehy ocTasior, Ap:KaBa U JpyTre areH1je Koje noMaxy 6UBIIUM
3aTBOpPEHHUILIMMA NPUJHUKOM NOBpaTKa y APYLWITBO MOpajy UM 06e36eJUTH U
npukJaaHe fomoBe U nocsose (I[IpaBusio 108). CinyHa npaBuJia npeaBuheHa
cy EBporickuM 3aTBopckuM npaBusinmal’ us 2006. rojMHe, y cKJaaly ca Kojuma
3aTBOPCKe BJIACTHU 6JIMCKO capabyjy ca cayx6amMa 1 MHCTUTYL[MjaMa Koje Bplile
Ha/30p U Ipy>Kajy noMoh oTnyuITEHUM 3aTBOPEHHUL[MMA Jla IOHOBO HaDhy cBoje
MeCTO y 3aje/JHULH, HAPOYUTO y OJJHOCY Ha NOPOJUYHHU KUBOT U 3all0CJIehe
(4s1. 107.4).

O Bohemwy KpUBUYHOT UJIM HEKOT ZIPYTOT MOCTYIIKA KAa0 OCHOBY 32 HE3aCHUBabE
WJIK NTPEeKU/, paJiHOT OJJHOCA HaBeJIeHW 3aKOHH U He roBope, oyayhu na 6u
MoCTaBJ/bakbe TAKBOT YCJIOBA MpeEJCTaB/bajio AUPEKTHO KpIIEHe YCTaBHE
rapaHTHje o Ipe3yMIi1ju HEBUHOCTH IIPpeMa K0joj ce CBaKo cMaTpa HEBUHUM 3a
KPHUBHUYHO JI€JIO [IOK Ce Fber0Ba KPUBUIIA HE YTBP/IU TPABHOCHAXKHOM OJITYKOM
cyma' (4. 34. ct. 3. Ycraga).

7 OcraJie Mepe cy: Ipyake NIOMOhY IPUJIMKOM NPOHAaIaXKekha CMellTaja v XpaHe, IpyKatbe
NOMONH y 0CTBapUBakby IpaBa Ha 3/JpaBCTBEHY U COLIMjaJIHY 3aLITUTY, JaBatbe CaBeTay LUJby
yck1ahuBamwa MOpoAUYHUX 0JHOCA, YCIIOCTaB/bakbe Capaiibe ca HaJJIEXKHUM LIeHTPOM 3a
COLMjaJIHU pajy IMJbY laBathba HOBYAHE MO/PIIKE 3a [I0JMUPHBatbe HAjHYKHUjUX TOTPeBa,
npy’Karbe NoJpllKe U MoMohH y u3/ipxKaBaky 0/ ONOjHUX POra U aJIKOX0J1a U MpykKakbe
JApYyrux o6JiMKa noMohu U mojpuike.

8 HaBegeHo npema: Turinek, 2014: 1.

9 Standard Minimum Rules for the treatment of prisoners, First United Nations Congress
of the Prevention of Crime and the Treatment of Defenders, Geneva, 1955.

10 Recommendation (2006)2 of the Committee of Ministers to member states on the
European Prison Rules.

11 JenaH oA LjM/beBa IPETIOCTABKe HEBUHOCTH jeCTe U CIIpeyaBakbe CTUrMaTH3aluje nLa
Jl0 IOHOLlIeha NpaBHOCHAXHe npecyfe (Byrapcku, 2017: 54).
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2.0 (He)ocybuBaHOCTH y NpaKCHU HE3aBUCHUX TeJia

Ja u EBporncku cyj 3a /byfcka npasa (y gasbeM TekcTy U Cyna) cToju Ha
CTAHOBMIUITY /Ia d priori 3aXTeBU 0 HeOCYyHUBAHOCTHU NPeJCTAB/bAjy KpIIeHhe
ofpenaba EBpolicke KOHBeHIIMje 3a 3alUTUTY JbYACKUX IIpaBa U OCHOBHUX
€J1060/1a, Y KOHKPETHOM CJy4ajy 4Ji. 14 y Be3u ca 4J1. 9, moTBpheHo je y npecyau
Thlimmenos v. Greece'. [loqHOCUIaL TPeCTaBKe HUje GO0 UMEHOBAH y 3Bakbe
oBJialmheHor pauyHoBobhe (jaBHa cJy»k6a) 360r Tora mTo je 6uo ocyheH 3a
TELIKO KPUBHUYHO JeJI0 - oJ0Ujame Jia CAY>XH Yy Opy>KaHUM CHarama us
BEpPCKUX pa3sJiora (JexoBUH cBeJIOK). HarjnoHa/IHU MPONMUCH HUCY TPABUJIH
pasaukKy usMebhy BpcTe KpUBUUYHHUX Jiesia 360T KOjuX je HeKO ocybheH, Beh je
MOYMHUOLIMMA CBUX TEIIKUX KPUBUYHUX JleJ1a YYUHUO HEJIOCTYIHA [ojeJuHA
3aHUMama (paj y ApKaBHOj CAy»KO6H, NpeljU3HUje, IITO je NPUMEHEHO U Ha
ciaydaj oBsamheHor padyyHoBobhe). “Cyzr cMaTpa Aa ApkaBe YTOBOPHUIE Y
HayeJsy UMajy JIETUTUMHU UHTEpPeC /la HeKe 0/ MOUMHUJIala KPUBUYHUX JleJia
HCKJbyYe u3 npodecuje (oBsanrheHor pauyHosohe). Cyza, MehyTuM, UCTO TaKo
cMaTpa /ia, 3a pa3JIMKy oJi ApPyTUX 0Cy/ia 3a Telllka KpUBUYHA Jie1a, CYACcKa ocy/ia
360r Tora IITO je HEKO JIMIe U3 BEPCKUX WU PUII030PCKHUX pasjora of0UJI0
Jla 06yde yHUPOPMY He MOKe Jia o pa3yMeBa HENOLITelhe HUTH MOpPaJIHy
M30Ma4YeHOCT Koja 61, BepOBATHO, MOAPUJIA CIOCOOHOCT U3BPIINOLA KPUBUYHOT
Jlesa f1a ce ToM npodecujoM 6aBu. [Ipema ToMe, HUje onpaBAaHO TO LITO je
MO HOCHUJIAL] TPe/ICTABKE UCKJ/bYUYEH 10 OCHOBY HENMoJOOHOCTH 3a mocao. Cya
y3uMay 063up TBpAwy [pKaBe Jja 1uiia Koja 0A0Hjajy 1a CayKe CBOjoj 3eMJbU
Mopajy 6UTH Cpa3MepHO KaxkibeHa. MehyTum, Cyn ucto Tako npumMehyje aa je
NOAHOCHUJIAL TpeicTaBKe U3/IP>Kao Ka3Hy 3aTBopa 360r Tora LITo je 04010 Ja
noHece BOjHY YHUGOPMY. Y TaKBUM OKOJIHOCTUMA, Cy/Z cMaTpa Aa je yBohemwe
HOBe CaHKIUje MOJHOCHUOLy NpeJCcTaBKe Hecpa3MepHo. U3 Tora caenu aa
HCKJby4elbe M0JHOCHOoIa TpeICTaBKe U3 NpodecHje opyamheHOT pauyyHoBohe
HUje GUJI0 U3pa3 TeXibe JerMTUMHOM LUJbY. Ycien Tora, Cya 3ak/byuyje Aa
HUje 0CTO0jaJI0 HUKAKBO 06jeKTUBHO HU Pa3yMHO 06pa3JioKerhe YHHEeHUIE
Jla 0Baj Mo HOCUJIALL, [Ipe/iCTaBKe HUje 6MO0 TPpeTUpPaH pPa3IMuMTO OJ, OCTAJIUX
JIMIa Koja cy 6uJsa ocyheHa 3a TEIKO KPUBHUYHO JieJi0”.

Wnak, na oBakBa npakca HUje cCTpaHa HYU JoMahuM Moc/iofaBIuMa NoKasyjy
npenopyke U MUll/beka [loBepeHUKa 3a 3alITUTY paBHONPABHOCTHU Y JiBa
cjayd4aja. Y MOCTYIKY KOjU je MOKpeHysa M. k. 1. [, IPOTUB NIPUBPeHOT
ApytBa M. c.T. u3 B'3, yTBpheHo je 1a ynUTHUK 3a 3a110CJIEH€ KOjU Ce HAaa3Ho
Ha MHTEPHeT cajTy oBOr npeay3eha cafpxu Hel03BOJ/beHA IUTAakA, U TO: a)
O6padyHo cTame (Jela, NJIaHOBYU, MHOCTPAHCTBO), 6) HAIJMOHAJIHOCT, II) J1a JIU
BepyjeTey 60ra, Bepcka NpUNajHOCT (KpCHa cjaBa), /) CTpaHayKa NpUnagHocCT,

12 Thlimmenos v. Greece, [IpeactaBka 34369/97.
13 [Jexn. 6p. 07-00-606/2013-01 oxx 17. 12. 2013.
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e) fAa i cTe ocyhuBaHu. [loBepeHUK je Hallao Aa je mocJjaojaBal, HaBeJJeHUM
NUTakUMa YYUHUO aKT AUCKPUMHUHALMje V 006J1aCTH pajZia v 3aMoll/baBamba,
r3MeDhy oCcTaJsIoT M Ha OCHOBY 0CyDHMBaHOCTH, jep Tpa)keHU MoJalH HUKaKo
He Npe/CTaB/bajy CTBAPHU U 0J/1y4yjyhu yc/i0B o6aB/bamwa nocJa, uMajyhu y
BU/ly IPUPOAY U 0COBEHOCT MOCJa U J1eJIaTHOCT KOjy 06aB/ba OBO IPUBPEJIHO
ApywtBo. UcTto Mullybewse [loBepeHUK je JJOHEO U TPU FOJUHE KacHUje, y
noctynky M.K.ILH. u3 B. npoTuB npuspeguor gpyursa ,K.“ 1.0.0. H*. ¥ 06a
cay4aja [loBepeHUK je mpernopyyduo a ce He caMo yoyAyhe NoUITYjy MpoOMUCcH 0
3abpaHU JUCKpPUMUHAaLYje, Beh U [la ce y pasroBOpy ca IMLMMa KOja KOHKY PUILY
3a10Cao0 He I0CTaBJ/bajy HEJONYLITEHA IUTakha Koja ce TUYY BbUXOBUX JIMUHUX
CBOjCTaBa, a Koja HUCY CTBApHU U oAJ1y4yjyhu yc/0B 3a o6aBJ/bakbe NocJa.
Hanocnetky, [loBepeHUK je y MUI/bERY AATOM TOBOAOM NPUTYK6e A.A. TPOTUB
B.B.}® moTBpAMO /a MOCTOje cay4dajeBu y KojuMa je J03BO/bEHO MPUBABUTH
nHbopManujy o ocybuBaHOCTH KaHAWAATA 3a 3aM0C/Ielbe, Ay caMo KaJja je
Taj YCJI0B NIPUNKCAH 3aKOHOM, U, IOHOBO, He OJi CaMOT KaHAKUJaTa, Hero us
3BaHHYHEe Ka3HeHe eBU/ieHIMje, a CBe ¥ ckJaAy ca 4. 102, ct. 4. KpuBuuHor
3aKOHHMKa'®, mpeMa KOMe HMKO HeM a NpaBo /ia Tpaxku of rpahaHa okas o
BUX0BOj (He)ocyhuBaHOCTH.

[loBepeHUK 3a 3alUTUTY PABHONPABHOCTHU pearoBao je joll y jeJHOM CJ1y4ajy,
NPUJMKOM JlaBaka MUlllJbewa o [Ipessory ypesde o o 6JIMKUM yCI0BUMA
3a npy’Kame KBaJuPUKOBAHUX YCJAYTa 0] IOBEepehA KOje MY je J0CTaBUJIO
MuHHCTAapCTBO TProBUHE, TYpPU3Ma U TeJleKOMyHHUKanuja'’. U3jammwasajyhu
ce o oApeno6u YnaHa 29. Tauka 8) [Ipeasiora ypenbe npemMa Kojoj usgapaJari
ceptuduKaTa He cMe A0JeJIUTU 6e36elHOCHE HU yIpaB/bauke PyHKIHU]je
ocob6aMa Koje cy ocyhuBaHe UJIM KOje Cy HAa OUJIO KOjU HAYMH Ka)KihaBaHe y
0/IHOCY Ha FbUXOBY OJO0OHOCT 3a paj Ha OATOBOpPHUM QyHKIUjaMa, [loBepeHUK
je U3HeOo MHUIJbebE Jla je HaBeJleHa o/ipej6a ,HejacHa U MOXKe JIOBECTH Ji0
JUCKPUMUHALHje 10 0CHOBY ocyhruBaHOCTU. HauMe, Huje jacHO Ha KoOjy BpCTy
Ka3HEeHHUX Jiesla Ce MUCJIM 32 Koje u3gaBaJal cepTudpuKaTa He CMe JI0/[eJTUTH
6e36eJHOCHE HU yIpaBJ/bauke PyHKIMje ocobaMa Koje cy 6UJI0 ocyhuBaHe
WJIHM KOje cy Ha GUJIO KOjU HAaYMH Ka)KihaBaHe y 0ZJHOCY Ha lbUXOBY MOJJOGHOCT
3a paj Ha “oaroBopHuM ¢yHKIMjama”. CTora 61U HaBeJieHy opeady Tpebasio
jolll jeTHOM pa3sMOTPUTH U GOPMYJIMCATH TAKO Ja Oy/ie HECIIOPHO Yy KOjUM
cJy4dajeBUMa oCyhHUBaHOCT Npe/CcTaB/ba CMeTHY U3/aBaoly cepTudrKaTa

14 Jlen. 6p. 07-00-134/2016-02 ox 21.4.2016.
15 [les. 6p. 07-00-173/2022-02 oz 27. 6. 2022.

16 KpuBu4HHU 3aKOHHK, ,Cu. rmacuuk PCY 6p. 85/2005, 88/2005-ucnp., 107/2005-
ucnp.,72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 u 35/2019. Y nabem
TekcTy: K3.

17 [Jen.6p. 110-00-1/2018-02 ox 26.3.2018.
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3a foJieny 6e36eJHOCHE UJIM yIIpaBsbadke GyHKIHje, TPH YeMy Tpeba UMaTu
y BU/Y /la Ce OCTBapU cpa3Mepa U3Mehy mponucaHuX yCJA0Ba U [[U/ba KOjU ce
Ha Taj HAa4YMH XeJu ocTBapuTH”. [loBepeHUK 32 3alITUTY PaBHONMPABHOCTH
ynyTuo je u [I[penopykKy Mepa 3a oOCTBapuBale PaBHONPABHOCTH U 3aLITUTH
oZ, AUCKpUMHHaLuje HamuoHamHOj cay»K6H 3a 3amoll/baBatbe, HAPOUYUTO
uMajyhu y BUJly ,/Jia je MpoleHaT NoBpaTa y CPICKUM 3aTBOpuMa usMehy 65 u
70%. OBaKO BHMCOK NpOLEeHAT peliuJUBU3Ma MOXe Ce IPUIKCATH HeJJOCTATKY
NOCTIIEHAJIHE TOMONY, 0/JHOCHO HEJIOCTATKY MpOTrpaMa Koju MoMaxy JULuMa
KOja Cy OTIyLITEeHA Ca U3/ip’KaBaba Ka3He 3aTBOpPA /1a Ce YKJ/by4ye y HOpMaJsaH
JpyuITBeHu )kUBOT. [loMoh 6uBIIe ocyheHuM iuiMa 06yxBaTa peliaBatmbe HU3a
npo6JieMa ca KOjuMa ce MOTY CYOYMTH HaKOH U3/jpKaBama Ka3He 3aTBOPa, U
HopeJi 0OCTAJIOT CBAKAKO 00yXBaTajy MaTepHjaJHU, COLIUjaJIHU U JIPYIITBEHU
cTaTyc ocybeHor sinna. OBaj cTaTyc ce oA4HOCH Ha 06e36ehe 3amociemna,
npy»Kama MaTepujasiHe noMmohu, noMmohu y peliaBamwy CTaMOEHOT MUTAKA,
NOpPOAUYHUX po6seMa U CJi, C 063UPOM Jia ce 6UBIIE ocyheHa JiM1ia Hajuelthe
Cyo4daBajy ca ersucTeHI|MjaJIHUM npobieMuMa.'®

3.1IITa je cpricKH 3aKOHO/aBal, HAY4YHO?

[Toncehamo faje 3akoH 0 paZly Kao OMIUITH YCJIOB 32 3aCHUBAK€ PAAHOT 0JJHOCA
IpONKCao caMo roiMHe }KMBOTA, a /la CBe 0CTaJle yCJ0Be 3a pajJi Ha oApeheHuM
MOCJIOBUMA TOCJIO/[aBal] MOXe J0JaTHO OJPEeAUTH, aKO Cy OHU YTBpheHHU
3aKOHOM, OJJHOCHO IPaBUJIHUKOM O OpraHM3alUju U CUCTeMaTU3alL jHu 10CJI0Ba
(41. 24. cT. 1 30P). AyTopu cy MUIJbeHa [ja TOCEGHU YCIOBHU 32 3aCHUBAbE
pajiHoOr oJiHOCA, NpeJBUheHU aKTOM O OpraHu3allju U CUCTeMaTU3alUjH,
HEeM30CTAaBHO MOpPAjy GUTH 3aKOHUTU. YHNIbEHUI]A [1a je TOCI0/1aBYeBO MPABO
Jla CBOjUM NPaBJIMKOM IPUINIUCY]je oce6GHe yCI0Be 3a 3aCHUBA paJHOT OJHOCA,
HUje J0BOJbHA J1a ,,03aKOHU " IPUIIMCUBAE JUCKPUMUHATOPCKHUX yCI0Ba. Yak
HU ofipea6a 4. 16, cT. 3 33/1, oqHocHO 4J1. 22, cT. 1 30P, mpeMa Kojoj ce He cMaTpa
JUCKPUMUHALIMjOM IIpaBJ/beHE PA3JIMKE, UCK/bYUee UJIH JJaBatbe IPBEHCTBA
360r 0co6eHOCTH oZpeheHor ocj1a Ko Kora IMYHO CBOjCTBO JIMLa Ipe/icTaB/ba
CTBapHU WJIHU 0AJy4yjyhu yc0B o6aBJ/batba MocJja He Jjaje Moca04aBIuMa
cJ1060/1y a MPOMUCYjy YCI0BE KOjU HUCY ONpaBAaHU U HYKHHU.

Cpricku 3aKOHO/IaBall HeMa jeJHO06pa3aH TpeTMaH KaKo peMa NpeTIoCcTaBL U
HEBUMHOCTH, TAKO M IIpeMa YMbeHUIY /1 je JIULE Koje Tpeba Jja 6y /e peJI0KEHO,
HM3abpaHo WJIHU Jla KOHKYpHIe 3a oJjpeheHo pagHo MecTo Beh ocyhuBaHo. ¥
peZloBUMa KOju CJieJie, ayTOPU Cy NpPeno3Ha Il U aHAJIU3UPAJIN HEKOJIUKO
npuMepa f06pe 1 Mambe 106pe npakKce.

18 Jen. 6p. 021-01-909-/2023-02 oz 12. jyHa 2023. roguHe.
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[lojeMHM 3aKOHH, TOMTY' T 3aKOHA 0 0CHOBaMa CHCTeMa 06pa30Bakba M BacuTama'?,
NpeLr3HO HaBo/le KPUBUYHA JieJ1a UJIK JPYTY BPCTY NIPOTUBIPABHOT OHAIIAKkA
4YUjy NOYUHHUOLM He cMejy OUTH JIMLA Koja ce UMeHYjy 3a yJaHa HauuoHnaHor
npocBeTHOT caBeTra (4. 33. cT. 10. 30COB) nuin 4saHa CaBeTa 3a CTPYYHO
o6pa3oBae U 06pa3oBabe ofpacaux (4. 35. cT. 5. 30COB), 1u1a Koja 0CHUBA]jY
yctaHoBe (4. 91. cT. 3. 30COB), in1ia Koja ce mpeia)ky UJiK UMeHY]y 3a 4JaHa
opraHa ynpassbama (4. 116. cT. 9. T. 1. 30COB) uau koja ce NpuMajy y pajHu
oaHoc (4. 139. cT. 1. . 3. 30COB). OBa JiKIIa He cMejy GUTH MPAaBHOCHAYXXHOM
npecyzoM ocyheHa 3a KpMBUYHO [ieJ10 3a Koje je u3peyeHa 6e3ycJI0BHA Ka3Ha
3aTBOpay Tpajamwy 0/ HajMake TPU Mecel|a MU Koja Cy MPaBHOCHAXKHO ocyheHa
3a KPUBHUYHO [leJI0: HaCu/be y MOPOJAMLHM, OJly3UMame MaJsIoJIeTHOT JIMIa,
3amyiTakbe U 3JI0CTaB/bakbe MaJjoJeTHOT JIMLA MU POJJOCKBpHYhe; 3a KpUBUYHA
JleJla IpUMakbe UM [laBakbe MUTA; 33 KPUBUYHO JIeJ10 U3 IpyIie KPpUBUYHUX JieJia
NPOTUB IOJIHE CJ1060/€e, TPOTUB MPaBHOT caobpahaja U NPOTUB YOBEYHOCTHU U
Jpyrux fo6apa samtuhenux MehyHapoZiHUM npaBoM, 6e3 0631pa Ha U3pPeYEHY
KPUBUYHY CaHKI[H]jy, KAa0 HU JIM1Ia 3a Koja je, y CKJAAy ca 3aKOHOM, YTBpheHo
JUCKPUMHUHATOPHO MOHalllake. 3a 0CHUBA4ya yCTaHOBe NPONKCaH je U 10JaTHU
yCJIOB - 1a HUje MPaBHOCHAXXHO ocyheH 3a KpUBUYHA JieJia IPOTHUB KHUBOTA U
TeJia, IPOTUB ycTaBHOT ypehewa Peny6inke Cpbuje U pyror KpUBUYHOT Jiesa
MOYUEHOT Ha LITETY JeTeTa. YMHU ce fia 6U ce 0BZle HeOCYHUBAHOCT Ka0 CTBApHU
v ozny4yjyhu ycsoB 3a 06aB/babe NI0CJIA, YMja Ce CBpXa MOKe OlpaBAaTH, MOIJia
noABeCTH NozA 4. 16. cT. 3. 33/], uMajyhu y BUiy Haj60o/bU HHTEpPEC AeTEeTAa, KAo
PYKOBOJHU NPUHLUII.

3akoH o mosnnuju®’, Takohe, caZipxu oApei6y KojoM ce e pUHULIE KO MOXKE Ja
ce MPUMHU Y paJHU OAHOC. Y paJIHU OJJHOC Ce He MOXKe ITPUMHUTH JIK1le KO KoTa ce
y IOCTYNKY 6€36eJ0HOCHE IPOBEPE YTBP/IU IOCTOjatbe 6€30eJ0HOCHE CMETHE.
Be36esioHOCHA CMeTHa, U3MeDy 0CTaJIor, HOCTOjU aKOo Ce MPOTHUB JIKIla BOAU
KPUBHYHU NOCTYNAK 32 KPUBUYHA JleJ1a KOja Ce TOHE I0 CYK6€eHO0j 1YKHOCTH,
WUJIH je Jiule ocyhuBaHO 360T KPUBUYHOT Jiesia KOje ce TOHH 0 CJYXKOEeHOj
JY?KHOCTH, WJIY je Jule ocyhrBaHO Ha Ka3Hy 3aTBOpaA y Tpajay OJf HajMame
IIECT MECEIH, UJIH je JINLY PaJiHU OJTHOC Y ZIP>KaBHOM OpraHy MpecTao o OCHOBY
NpaBHOCHAXKHE OJJIYKe JPKaBHOT OopraHa 360r TelIKe MOBpe/ie CayKbeHe
JIY?>KHOCTH, OZJHOCHO TeXXe MOBpeJie pajiHe AY>KHOCTH, UJIH je JIUIY paJHU
OJIHOC Y TPAaBHOM JIMI]y Ca jABHUM OBJIallhekHMa pecTao 360T MOBPe/ie paJiHe
o6aBese, UJIM HEMOUITOBakha PajiHe JUCLHUILJIMHE, UJIH je JIUIE TPaBHOCHAXKHO
Ka>XIbeHO 3a MpeKpIlaje U3 00J1aCTH jaBHOT peJia ca eJleMeHTHMa Hacuba U
3a Mpekpliaje y 06J1acTy Mpomnrca KojuMa ce ypehyje Ha6aB/batbe, ApKambe U

19 3akoH o ocHOBaMa o6pa3oBaia M BacnuTama, ,Ci. rimacauk PCY, 6p. 88/2017,27/2018
- ap.3akoH, 10/2019, 27/2018 - ap. 3akoH, 6/2020 1 129/2021, y na/eem Tekcty u 30COB.

20 3akoH o nosauuwujy, ,Ciu. raacuuk PCY 6p. 6/2016, 24/2018 u 87/2018.
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Hollekwe opykja u MyHunyje (4. 138. cT. 2. T. 1-6. 3akoHa o nosauyuju). ok
06U MpaBHOCHAXKHA CYyJICKa 0/JIyKa MOTIJIa /ia Cllafia y oJbe CJ1I060/JHe PolieHe
Jip>KaBe, caMa YMHbeHU1a /1a Ce IPOTUB HEKOT CaMO BOJJM KPUBUYHHU NOCTYNAK,
MakKap 4 3a KpUBUYHa Jles1a Koja ce FOHe MO CAYK6eHO0j YKHOCTH, TpeJCTaB/ba
KpILEeHe MPeTIOCTaBKe HEBUHOCTH?.

Wnak, HajAUCKYyTabJIHUjOM Ce MOKe CMaTpaTH ofpe/i6a 3aKoHa 0 3aNoll/baBakby
U OCHTYpakby 3a C/y4aj He3amoCcJeHOCTH 2, ATeHI[H]jy 3a 3allolil/baBakhe He MOXKe
OCHOBATH, HUTHU Y H0j MOKe 06aBJ/baTH NOCJIOBE JIUIEe KOje je ocyhuBaHO Ha
6e3yCJIOBHY Ka3HY 3aTBOpA y Tpajalkby 0] HajMakbe LIEeCT Mecelld, Y ePUOAY
0/l TpU roJiIMHEe HAKOH H3JipKaBaka KasHe (4. 22. cT. 1. T. 1). [lakJie, 0B3j
3aKOH He caMo /ia He MIPaBU pa3J/MKy u3Mehy BpcTe KPpUBUYHUX [les1a Ha Koje
jenHO UlLe He cMe 6UTH ocyheHo Aa 61 0CHOBAJIO UJIH PauJo Yy ATeHLIUjHU 3a
3anou/baBambe, Beh mponucyje fia To inie, HU HAKOH OJIC/YKeHe Ka3He He CMe
ozpebenu nepuos 06aB/baTH OBO 3aHMMame€. YKOJIMKO je 3aTBOpPCKA Ka3Ha 6uJia
Ta4yHO LIECT MecCelH, Mepruo/ 3abpaHe je YaK MEeTOCTPYKO AYKHU O IMepuoja
3abpaHe o6aB/bama [1eJaTHOCTH.

Y ToM yxy HacTaBJ/bajy jolll ZiBa mpomnuca — 3aK0H 0 U3BpIIethy 1 06e36eherby?
¥ 3aKOH 0 jaBHOM GeJIeXXHUIITBY?. 3aK0H 0 U3BplIey U 06e36ehermy, Takohe,
KpIIK Mpe3yMI1jy HEBUHOCTH, HaBoehu /sia 3a jaBHOT U3BpIIMTE/bA MOXKeE
OUTHU UMEHOBaHO Jiyge NMpoTUB KOra ce He BOAUW KPUBHUYHHU NOCTYIIAK 3a
KPUBHUYHO JleJI0 IPOTHUB jaBHOT cao6bpahaja uu cayk6eHe YKHOCTH, Koje
HUje ocyhrBaHO Ha 6€3yC/I0BHY Ka3HY 3aTBOPA 0/} HajMakbe LIeCT MeCely UIn
3a (HegeduHUCAHO, NPUM. aym) KaXKHIUBO JleJI0 KOje ra YMHU HeJJOCTOJHUM?®
JleJIJATHOCTH jaBHOT U3BPIIUTE/bA.

3aKOH 0 jaBHOM OeJsIeXKHUIITBY, 32 pPa3/MKy o/ Beh aHa/IM3upaHUX NPOIKCA,
YBOJAU JABe HOBE OJpeJHUILEe - I[epHoJ o, Gpucama ocyle U TpeHyTaK
noTBphuBama onTyxkHuuLe. OBaj 3aKOH, Hajupe, Kao jeJaH oJ ycjoBa 3a
obaBJbame jaBHOGeNIeXXHUYKe PYHKI[Mje anocTpodupa A0CTOjHOCT (4. 25.

21 O mpaBHOj IpUpPOAM NpPETNOCTaBKE HEBUHOCTH NMOCTOje 6pojHe TeopHje. Unak, no
eKJIEKTUYKO] TeOPHjH, OHa Ipe/ICTaBJ/ba je/laH O/l IPaBHUX NPUHIIMIIA, a MOXe Ce cMaTpaTH
Y jeIJHUM OJ1 JbyACKUX paBa okpuBJbeHor (Mauh, 2016: 513-528).

22 3aKoH 0 3amolLl/baBalby U OCUTYpakby 3a CJy4aj He3anocaeHocTH, ,Ci. rimacHuk PCY, 6p.
36/2009, 88/2010, 38/2015,113/2017,113/2017 - np. 3akoH 1 49/2021.

23 3akoH 0 u3BplIewy ¥ 06e36ehemy, ,Ci. rmacauk PCY, 6p. 106/2015,106/2016 - ayTeHTUYHO
TyMaveme, 113/2017 - ayTeHTHYHO TyMauewe u 54/2019, y namem Texkcty u 310.

24 3akoH o jaBHOM GeJsiexXHUIITBY, ,CJ1. rmacauk PCY 6p. 31/2011, 85/2012, 19/2013,
55/2014 - np. 3akoH, 93/2014 - ap. 3akoH, 121/2014,6/2015 1 106/2015.

25 JlocTojHOCT 3a e/IaTHOCT jaBHOT U3BPILIUTE/bA YTBPhYje ce mpeMa oniuTenpuxBaheHUM
MOpaJHUM HopMaMa M ETHYKOM KoJeKcy jaBHUX M3BplIMTes/ba U CTaHJapAuMa
npodecruoHaJIHOT MOHAalllaka jaBHUX U3BpUIMTesba (4. 471. cT. 4. 3U0).
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cT. 1. T. 6. 30JB). [la/be ce nojam ,HejoCTOjHOCT" pa3pabhyje HA Taj HAYUH LITO
ce TojallimkaBa /la je HeJJOCTOjHO OHO JIMIIE Koje je 6110 ocyheHOo 3a KPUBUYHO
JleJIo IPOTHUB jaBHOT caobpahaja, NpOTHUB cJy0OeHe AY>KHOCTH, Kao U 3a Ipyro
KPHBHYHO JIeJI0 32 Koje je 3anpeheHa kKa3Ha o/ IeT IoJUHA 3aTBOpa UJIU TeXa,
KOje ra YMHHU HeJOCTOJHUM 3a 06aBJ/baibe jaBHOOEJIEXKHUYKE JeJaTHOCTHU
CBe JI0K Ka3Ha He Gyje 6pucaHa 1o 3akoHy (4. 26. cT. 1. T. 1. 30JB). OBZEe ce
jaBJba M je[jHa je3W4YKa HeJOyMuUILa — /a JIM je [ja JIY je JIULe HeJOCTOjHO aKo
je MOYMHUJIO 6UJIO KOje KPUBUYHO JieJsIo 3a Koje je 3anpeheHa ka3Ha of neT
roivHa 3aTBOpA UJIU TeXa, UJIM CAMO OHO 3a Koje je 3anpeheHa Ta ka3Ha, a Koje
ra YMHU HeJOCTOjHUM (N0 HejepUHUCHCAM Aa/bUM KPUTEPUjYMUMA, NPUM.
aym). YBoheme KpuTepHujyMa 6prcama Ka3He je I0XBaJIHAa HOBUHA Y OJJHOCY Ha
Jipyre aHaJIM3UpaHe 3aKOHe, 360r Tora LITOo ce 6aBU U NPaBHUM NocJeAuLlaMa
OCyJle ¥ MOCTIEHAaJHUM cTaTycoM ocyhenuka. Ca fipyre ctpaHe, 30]b yBoau
HOBY OJIpeIHULY KOja YUHU NPEKPETHULY y OAJYUUBaAY ia I HEKO MOXKe /1a
ce 6aBHY jaBHUM OeJIe>KHUIITBOM, a TO je [ja JIU je IPOTHUB TOT JIMLja CTYT1JIa Ha
CHary onTY>KHHILA UK ONTYKU NpeJsior 3a Beh mo6pojaHa KpuBUYHa Jiesa (4J1.
26.cT. 1. T. 2. 30]b). CTynamwe Ha CHary onTYy>XHHIe UJIH ONTYKHOT MpeaMeTa
joll je maJsieko of, MpaBHOCHAXHe CyJiCKe OJJIYKe, Te 0CTaje HejaCHO KakKo je
3aKOHO/laBall Be3ao 6alll 3a 0Baj TPeHYTaK y CyACKOM NOCTYIKY.

3a kpaj, Tpeba yKa3aTH /ia Ce JOCTOjHOCT 3a 00a/balbe HEKUX M0CJI0BA YaK HU
He IpONHMCYyje 3aKOHOM, Beh akTHMa HUXKe IpaBHe cHare, nonyT [I[paBUJHUKaA
0 yTBphUBawy KPUBUYHHUX JleJIa 3a UUjy OCYAY APKABHU CAYKOEHUK I0CTaje
HeJl0CTojaH 3a 06aBJ/batbe MOCJ0BA, OJHOCHO BpIlIEHhe AYKHOCTH.2® OBUM
[IpaBUJIHMKOM yTBpheHa cy KpUBUYHOA ZieJ1a 3a Koja U3peyeHa yCJI0BHA OCYZa
Ha Ka3Hy 3aTBOpa y Tpajaby 0] HajMakbe LIeCT Meceliy, 6e3 063upa Ha NepUoj
NpoBepaBama, APXKABHOI CAyKO6eHUKa YUHU HEeJJOCTOjHUM 3a 06aB/bake
MOCJIOBA, OTHOCHO Bpliewe AyKHOCTHU. [IpeMa 4. 2 [IpaBU/IHKKA, HELOCTOJHUM
3a 06aBJbakbe MOCJI0BA, OJJHOCHO BPIIEHE AYKHOCTH JPHKABHOT CJIYKOEHHUKA
YMHU U3peyeHa YCJI0BHA OCYy[a Ha Ka3HYy 3aTBOpPa 0J HajMakbe 1eCT MecelU
6e3 0631pa Ha epuo/; MpoBepaBakha 3a: 1)KpUBUYHA Jiesla IPOTHUB CaYKOeHe
JNYKHOCTH: 3JIOyNOTpeba CcyKO6eHOor noJioxaja (4J1. 359 KpuBuHOT 3aKOHHKA),
HecaBeCTaH paj, y cayx6u (4. 361 KpuBUYHOTr 3aKOHHUKA), IPOTUB3aKOHUTA
HanJiaTa 4 ucisarta (4. 362 KpuBUYHOT 3aKOHUKA), HEeHAMEeHCKO Kopulhemwe
OyleTCKUX cpeacTaBa (4. 362a KpuBUYHOT 3aKOHUKA), IpeBapa y CAyXK6Uu
(4s. 363 KpuBUYHOT 3aKOHHKaA), TpoHeBepsb (4. 364 KpuBYHOT 3aKOHMKA),
npruMame MUTA (4. 367 KpuBUYHOT 3aKOHMKA), TPrOBMHA yTHULajeM (4J1. 366
KpuBYHOI 3aKOHHKA), TpUMake MUTA (4. 367 KpUBHUYHOT 3aKOHUKA), laBakbe
MuTa (4. 368 KpuBHYHOT 3aKOHHKA), O/laBabe CayxkOeHe TajHe (4. 369
KpuBuYHOI 3aKOHMKA), Kao U 2) cBa ipyra KpMBHUYHa Jles1a 3a Koja MOKe OUTH
M3pedeHa Ka3Ha 3aTBOpA OJf IeT roAHHa.

26 ,Cxa.rnacHuk PC 26/2019.
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4. KpMBUYHM 3aKOHUK - 3a I0YETaK U Kpaj

Huko HeMma mpaBa Aa Tpaxku of, rpabaHuHa Aa MOJHOCHU J0Ka3 O CBOjOj
ocyhuBaHocTu uau HeocyhuBaHocTH (4. 102. cT. 4. KpuBrU4HOT 3aKoHHKa?’).
Onpepnba npema Kojoj rpahaHu HUCY AYKHH J]a Ce M3jacHE 0 CBOjoj oCyhUBaHOCTH
YHHHY, 3aMPaBO, CPXK perHTerpaiuje ocyheHuka y ApyImTBO U 0OCHOB 3a b€ OBY
colyjaJiM3alyjy U HacTaBaK HOPMaJIHOT X)KUBOTa. Y Ty CBPXY CJIYKU U UHCTUTYT
pexabusvTalyje, KOju UMa 3a I[UJb Jla OpUcameM OCy/Jle TPecTaHy CBe HheHe
npaBHe nocJjefule, a ocybeHu ce cmatpa HeocyhuBaHuM. CaMUM THUM je,
Ha npuMep, 4. 139. cT. 3. 3aKOHa 0 OCHOBaMa 06pa30Bakka U BaCIUTAalba,
110 KOMe je JIMIle Koje ce IIpUjaBJbyje Ha KOHKYPC [ Y>KHO Jia [TIoHece J0Ka3
0 HeOCyDHUBAHOCTH, Y AUPEKTHO] CyNIPOTHOCTH ca 4. 102. c¢T. 4. KpuBuyHor
3akoHuKa. Ca pyre cTpaHe, a ce 3aKOHOZaBal, ONpeJieJIuo Jia Te nojaTkKe
NPUOABHU IO CJIYKOEHO] TIY>KHOCTH, TO 6U 6UJIO Y CYIIPOTHOCTH ca 3aKOHOM O
3abpaHU AUCKpUMHUHALMje, aJu He U ca KpuBMYHUM 3akoHUKOM: [lofany us
Ka3HeHe eBU/IeHI[Hje MOTY Ce, Ha 06pa3JI0’KeH 3aXTeB, JaTH U APKaBHOM OpraHy,
npeay3sehy, Apyroj opraHvMsaluju UaU NpeAy3eTHUKY, aKOo joll TPajy npaBHe
nocJsiejuie ocyie uau Mepe 6e36eJHOCTHU U aKO 32 TO MOCTOjU ONpaBAaAHU
HHTepec 3aCHOBAH Ha 3akoHy (4. 102. cT. 3).

3aKoH 0 paZy na)</bMBO 6asaHCHpa U3Mehy o6aBe3e KaHMJaTa 1d, TPUIUKOM
3aCHUBamWa PaHOT 0HOCA, IOCJI0AABLY JOCTABH HCIIpaBe U JIpyTe JoKa3e o
HCIYHEeHOCTH yCJI0Ba 3a paj Ha I0CJ0BUMa 3a Koje 3aCHUBA paJiHU OHOC,
yTBpheHUx npaBUJHUKOM (4. 26, cT. 1 30P) u orpajge fa je 3abpameHo
JI0CTaB/bakbe UCIpaBa U APYTHUX A0Ka3a KOju HUCY OJ] HeloCpeAHOT 3Hadaja
3a 06aBJbakbe MOCJI0BA 3a Koje 3aCHUBA pajHU ofHOC (4. 26, cT. 2 30P).28

27 KpuBu4YHHU 3aKOHUK, ,CJ1. rmacHuk PC“ 85/2005, 88/2005 - ucnp., 107/2005 - ucnp.,
72/2009,111/2009,121/2012,104/2013,108/2014,94/2016 u35/2019,y nabem TekcTy u K3.

28 MWmnak, cy/ckampakca Koja ce oHOCH Ha 0Baj usiaH K3 je y HajMamwy pyKy npo6ieMaTUYHA.
,PacnucaHu KOHKYpC YMjHU YCJIOBHU Cy y carjlacHOCTHU ca CTaTyTOM LIKOJIe, ay CYIPOTHOCTHU
ca KpuBHYHHUM 3aKOHUKOM, MMa NIPaBHY CHary ¢ 063upoMm Aa je 3a CTaTyT HaAJIe>KHO
MHUHHUCTApPCTBO AaJjio caraacHocT". U3 o6passoxema: HaBoj Tyxuora fa KOHKypC HUje
pacnucaH y CKJajy ca 3aKOHOM, Ta4HHUje [ja je y CyIpOTHOCTHU ca 4J. 120. 3akoHa o
OCHOBaMa CUCTeMa 06pa30Bakba M BaCUTamka, KOjUM Ce U3PUUUTO NIPOIHUCYje fia yBeperwe 0
HeKaXKhaBakhy NpHb6aBJ/ba YCTAaHOBA CAYKOEHUM My TeM, Kao U ca 4. 102. cT. 4. KpuBuvHor
3aKOHMKa KOjU IPOMUCYje ;a HUKO HeMa NpaBo ia TpaXku o/ rpahaHMHa /ja TOAHOCH l0Ka3
0 CBOjoj ocyhuBaHOCTH MU HeocyhUBAHOCTH, HUje OJ YTHLaja HA OJIyYUBathe y OBOM
ynpaBHOM cropy. OBo ca pasJjiora LITO je orjac paclucaH y cKJaajly ca BaxkehuM OoNIuTUM
akKToOM 1IKoJie - CTaTyTOM, YMja IpUMeHa je o6aBe3yjyha 3a Ty>KeHOT, a KOjUM je IPOMKCAHO
Jla y4eCHUK KOHKypca y3 IpUjaBy Mopa Jia IPUJIOKH, IopeJ, 0CTaluX [0Ka3a, U yBepemwe
0 HeKaXKiaBakby, LITO TyKUJIAL, HUAje YYUHUO. YCie[ HaBeJleHUX HeJoCcTaTaKa lpujaBa
HUje 6UJIa MOTNYHA, a HUje 6MUJIa HU NTOTNHCAaHa, WITO je, Takohe, MakbKaBOCT 360r Koje
HCTa HUje 6UJIa y3eTay pa3aMaTpame oJ cTpaHe KonkypcHe komucuje. llITo ce Tu4e oLieHe
3akoHUTOCTH CTaTyTa LIKOJIEe, UCTH je ONILUTH aKT KOjH je Ha CHAa3U U Ha KOjHU je HalJIeKHO
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Ca ipyre cTpaHe, Mehy paBHe NOCJIeAUIE OCY/Ie, KOje MOTY /1a TPajy HajAyXKe
JleceT ro/|MHa, CIaja U 3abpaHa cTUllama oJjpeheHor 3Bamwa, Mo3uBa UJIU
3aHUMakba UJM YHanpehewma y cayx6u (4. 95. cT. 2. 1. 2. K3).

HanocseTky, ymecTo Aa fajy o4roBope, ayTOpPY OTBapajy HOBa NATama - Ko,
Ca KOjoM Ha)XKkhOM U BoJiehM ce KOjUM KpUTepHUjyMUMa 0Ji1y4yje, 3anpaBo, 0
3aKOHOM IPONMCAaHMM YCJOBMMa 3a 3aCHUBaK€ PaJiHOT OZJHOCA UJIM UMEHOBabe
y cay»6H, 6yayhu 1a 3aKoHOaBall, OCUM ILI'TO YECTO rPpy60 KPIIU HPe3yMIILUjy
HEBUHOCTH, [IPUJIMYHO NIPO3BOJbHO OJJIy4dyje 0 KpUBUYHUM JleJIMMa — CBUM
WJIM CaMO HEKHUM 3a Koja JiMIla HUCY cMeJia Aa 6yay ocyheHa, (He)Be3aHo 3a
caMy BPCTY paJiHOT 0/1HOCA KOjU ce 3aCHUBA; KOja je MapruHa cj060/He olleHe
JpKaBe NPUJIUKOM OJIJIYYUBakha 0 KpUTEePHUjyMUMa 3a 3al0ll/baBakbe y jaBHOj
CJIY>KOH U, HANIOCJIETKY, /la JIY je 3aKOH 0 3a6paHU JJUCKPUMUHAILMje OCHOBHH,
WJIM CaMO YCIy THU 3aKOH Ka/la je 0 AUCKPUMUHALMjU Y 3al0ll/baBaky ped?

JlutepaTtypa u U3BOpHU

Byrapcku T. (2017). [lpemnocmaska HegauHocmu (cadpicuHa, o6um u dejcmeo y
Kpusu4yHoM nocmynky). PeBrja 3a KpUMHUHOJIOTHjy U KpUBUYHO NpaBo. beorpaf.

3akoH o 3a6paHu JUCKpUMHUHaLMje. Ca. eaacHuk PC. bp. 22/2009 u 52/2021.

3aKoH 0 3aMoll/baBakby U OCUTypatby 3a CJAy4aj He3anocJeHOCTH. Ca. 2/1aCHUK
PC.Bp. 36/2009,88/2010,38/2015, 113/2017, 113/2017 - ap. 3aKoH 1 49/2021.

3aKoH 0 U3BplIEHY BaH3aBOICKUX CAHKIUja U Mepa. Ca. eaacHuk PC. Bp. 55/2014
u 87/2018.

3akoH 0 u3BplLIey U 00e36ehemy. Ca. eaacHuk PC. bp. 106/2015, 106/2016 -
ayTEeHTUYHO TyMaueme, 113/2017 - ayTeHTUYHO TyMadewe u 54/2019.

3aKO0H 0 U3BpIlekhY KPUBUYHUX CaHKIIW]a. Ca. esnacHuk PC. bp. 55/2014 u 35/2019.

3aKoH 0 jaBHOM 6eJsieXKHUIITBY. Ca. esacHuk PC. bp. 31/2011,85/2012,19/2013,
55/2014 - np. 3akoH, 93/2014 - ap. 3akoH, 121/2014, 6/2015 u 106/2015.

3akKoH 0 oCHOBaMa o6pa3oBakha U BacnuTamwa. Ca. eaacHuk PC. bp. 88/2017,
27/2018 - gp. 3akoH, 10/2019, 27/2018 - np. 3akoH, 6/2020 u 129/2021.

3akoH o noaunuju. Ca. eaacHuk PC. bp. 6/2016, 24/2018 u 87/2018

MHUHUCTApPCTBO NPOCBeTe JJaJI0 CarJIacCHOCT, a ycarjalleHoCT UCTOr ca 3aKOHOM, OJJHOCHO
yTBphHBame 3aKOHUTOCTHU HaBe/JeHOT ONILITEr aKTa, IpeJMeT je CYyACKOT MOCTYNKa IpeJ,
YcTaBHUM Cy/Ji0OM U HUje ¥ HaJileXKHOCTHU YnpaBHor cyaa.”([Ipecysa YnpasHor cyga, 6Y
29140/2010 oz 24.2.2012. rouHe).
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3akoH o pajpy. Ca. eaacHuk PC. bp. 24/2005, 61/2005,54/2009,32/2013,75/2014,
13/2017-oanyka YC, 113/2017 1 95/2018 - ayTEHTUYHO TyMadyeHe)
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EMPLOYMENT DISCRIMINATION BASED ON PRIOR CRIMINAL CONVICTION

Summary

In the context of employment, a form of direct discrimination is frequently embodied
in prototypical examples of job advertisement, such as “A female worker needed
to work in a bakery” or “Send a CV including a photo”. The competent institutions
often reacted to such and similar advertisements, and the citizens’ awareness has
been raised to such an extent that they often get organized (as “testers”) to gather
evidence and establish whether such conduct constitutes a discriminatory act. In
this regard, the authors examine why some personal characteristics that are so-
metimes required from candidates (age, gender, appearance, etc.) are considered
advantageous and do not cause the candidates revolt. How it is possible that even
state authorities can ask the candidate for confirmation that he/she has not been
convicted or that no legal proceeding is underway against him/her? Is the certificate
on no prior criminal record really crucial for the position of a nurse or a medical
technician (orderly) in cases where a person has been convicted of a minor offence
against road safety? Is an unconvicted cook better at making sushi than the one
convicted of negligently causing a car accident? How does the state provide for
the possibility of resocialization of convicted offenders if it requires this type of
certificate for jobs in the public sector, without making any distinction between the
specific type of committed offence and the length of the imposed sentence? Finally,
what about the presumption of innocence, one of the basic postulates of criminal
procedure? By analyzing the current legal provisions and the practice of indepen-
dent bodies and international institutions on this matter, the authors aim to address
these and other questions that have been raised both in theory and in practice.

Keywords: employment relationship, discrimination, prior conviction (criminal
record).
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KPHIITO KAO IIPEJMET YTOBOPHE OB/IMTALIUJE
IIPEMA YPE/IBH O TPKUIITHMA KPUIITO UMOBHHE
(MICA) H 3AKOHY O /JHTHTAJIHO] UMOBHHH™

Ancmpakm: AHaau3a nouurse pasmampareeM egoyyuje 00 Kpunmosa.yme
do kpunmo 0o6pa, ca Nnoce6HUM 0Cc8pMOM HA deuHuyuje U mepmuHe
Y KOHmMeKcmy npusamuonpasHoz npomemad. 3amum ce oKycupa Ha
odpehusarbe y2080pHUX cmpaHa npeMa 3aKOoHy 0 du2uma/iHoj UMOBUHU
u Ypedbu o mpyicuwmuma Kpunmo uMosuHe, 20e ce Kpunmo uMO8UHA
npemexjcHo mpemupa Kao uHeecmuyuoHo dobpo. [loce6Ha nadxicrba
noceehena je mokeHuMa e-Ho8YA y KOHMeKCMy HO8YAHUX 06ase3d, Kao
U moKeHuMa kKoje nponucu jow ygek Hucy obyxeamu.au (NFT). [JodamHo,
pad ce 6asu yzosaparbem Kpunmo ycayea, ucmpasxicyjyhu kako ce y208opHu
odHocu gpopmupajy u pezyauuly. Pazmampa ce u npagHu npomem Ha 0CHO8Y
yeaosopa yHymap blockchain okpycerba, kao u mokenusayuja, kada ce
He-kpunmo Habe Ha Mpedxcu. Yka3aHo je Ha HU3 Hedocmamaxka 3/JU. Pad
npob6semamusyje mepmuHoao2ujy, Hagodehu da je uspas ,duzuma/iHa
umosuHa” uz 3/[1U HeadekeamaH, me nped.aaxce mepMuH ,Kpunmo dob6po”,
deduHucaH Kpo3 d8a Ks/eyyHa esemeHma: npueamuy npupody dobpa u
ynompeb6y kpunmoepadguje y okeupy DLT mexHosozuje. OdpeheHe cy
8pcme o06asesa ¢ 063upom Ha npupody mokeHa. Aymop ykpwma onwmy
meopujy y2080pH02 npasa u KOHKpemHe UMeHO8aHe y2080pe kada YuHud6a
yeosapaya 2/acu HA Kpunmo.

KmyuHe peuu: kpunmo, npodaja, NFT, mokeH, y2080pHU npagHu npomem,
o6aueayuja, MICA.

“mihajloc@prafak.ni.ac.rs

" Pap je caonuTeH Ha MehyHapoaHoj koHdepeHnnuju: THE INFLUENCE OF EUROPEAN
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159



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

1.YBog

[IpomeT KpunTo fob6apa je rsiobasHa nojaBa. Y meMy y4ecTBYjy cybjeKTu
NPUBATHOI NpaBa LUIMPOM CBeTa jep je MHPPACTPYKTYPHO U MO HAMEHU
npekorpaHuyaH. Tp>ullTe je OTBOpPeHO, Jobpa Cy NPEeHOCUBA, pa3MeHUBa
Y JIMKBU/JHA CByJia IZie IOCTOjU HHTepHeT. [IpaBHO ypehemwe oBor npoMeTa je
BeJIMKU M3a30B 3aTO IITO je IpeMeT YTOBOPHE YUMHU/J0€ BeJIMKa HOBUHA KaKO
3a LIMPY jaBHOCT TAaKo U 3a NpaBHUKe, Ipe/cTaB/bajyhu jenan og Behux usasosa
Mo/JlepHOT UMOBHUHCKOT nipaBa (Mirkovi¢, 2023). [pu6auxkao 200.000 rpahana
Cp6uje nocenyje kpunto.! U3pasu U3 CBaKOZHEBHOT rOBOPA KOjU Ce KOPUCTeE
y IOMEeHYTOM IPOMeTY CYy Apyradyuju of, ©3pasa U3 Mpomnuca 1 Juteparype. Y
pasy KOPUCTUMO , KPUIITO", ,KPUIITO UMOBUHY " U , KPUIITO 10OPO"“ KA0 CHHOHUME
UCIUTYjyhU BbUXOBY NPUKJIAHOCT.

KpunTto uMoBHHA je HajBaXKHUja MPUMEHA TEXHOJIOTHje JUCTPUOYUPAHOT
3anuca (pacnozie/beHe jaBHe Kwure). ,JlaHan 6Ji0koBa” (fasbe y Tekcty: BC
ox ,blockchain) je 6a3a nojaTaka HempoMewHUBe UCTOPHUje 6a3MpaHa Ha TOj
TEXHOJIOTUjU. 3a NoTpebe yroBOPHOI NpaBa, KPUIITO UMOBHHA je JUTUTATHHU
NpUKa3 BPeJHOCTHU UJIM NpaBa KojU 3a/j0BO/baBa HEKW UHTEPEC UMaoLa UJIU
nosepuona. Taj UHTepec, MaTepUujaJHU UJIH HEMATepHUjaJHHY, je TPOLEeHhUB
y HOBLY. BpeaHOCT ykJbydyje CHOJbHY, HEUHTPUH3UYHY BPEAHOCT KOjy
3aMHTEePEeCOBaHU NPABHU Cy06jeKTH NPUIIUCYjY KPUIITO UMOBUHU [le/10BabeM
Ha TPXKULITY, IITO 3HAYH /la Ce TeMeJ/bY Ha 3aKOHY NOHY/le ¥ NOTpaXKibe (HIp.
kypc BTC uau ETH ce s1ako Hasiasu UHTepHET npeTparoM). [lopen Tora,
oznpebheHe BpcTe KpUNTO Job6apa UMajy CTBApHY, YHYTpallkby BpeJHOCT 3aTO
IITO CYy Be3aHU 32 KOHKPETHO A06po uu ycayry. Kpunto nuMoBruHa oMoryhasa
MHOBATHUBAH U YKJ/bYYMB HAaYUH GUHAHCUPAHA, HAPOUUTO 3a MaJia U Cpe/iha
npeny3eha. EnuMuHanujom nocpeJHUKA, KPUIITO Kao CPeICTBO pa3MeHe Ipyka
jedTuHMja 1 6p:Ka nuiahawba, HAPOUUTO NMPEKOrpaHUYHA.

CBeXXH MPOIKUCH MOMY T CPIICKOT 3aKOHA 0 IUTUTaIHOj UMOBUHM? 13 2020. (gabe:
3/11) u eBporncke ypenoe MICA3 us 2023. ypehyjy kyiacudHe yroBopHe oJjHOCE
MOBOJIOM KPUIITO caMo nocpeaHo. llu/b yiaHKa je fa ynopeJHOM aHAJIHU30M
OBa JiBa U3BOpa MpeICTaBU IPAaBHU OKBUP 32 yTOBOPE IZie je MpeJMeT YUHUI6e
kpunTo. [I[peaMeT yroBopa jecy unHuab6e yropapada. OH Mopa 6uTH oapeheH

1 www.politika.rs/sr/clanak/494536/U-Srbiji-oko-200-000-ljudi-poseduje-
nekukriptovalutu, 15. 12. 2021.

2 3aKoH 0 JUTMTaJIHOj UMOBHHHU 006jaBsbeH ¥ ,Cayx6eHoM riacHuky PCY 6p. 153/2020.
3 Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023

on markets in crypto-assets, and amending Regulations (EU) No 1093/2010 and (EU) No
1095/2010 and Directives 2013/36/EU and (EU) 2019/1937.
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WJIK oZipeuB, Moryh u jonyuiTeH, a 64 yroBop 61Mo NyHoBaxaH (4. 46 u 47
300).*

311 ypebyje nusgaBame U CEKyHJapHO TProBamwe JUIrUTAJHOM UMOBHHOM,
npyxamwe ycayranoBesaHux c AUTuTaJJHOM UMOBHUHOM (L[afbe: KpHUIITO ycnyra]
Y 3aJ105%KHO U UAYLHjapHO paBO Ha AUTUTAJIHOj UMOBHUHU. 31U Texu aa
oMmoryhu npaBHU KHUBOT JUTUMTaJHE UMOBHHE 3a KOjy Baxke He caMo ozpesbe
OBOT 3aKOHa, Bell ¥ OMNIITU CBOjJUHCKONPABHU U O0GJIUTrallMOHU NPOMUCH, Kao
Y NPOMNHUCH TPXKULITA XapTHja oJ, BpeJHOCTH, 0K ce ofgpeheHn HHCTUTYTHU
CTBapHOT NpaBa (ONyT 3aJi0Te), puJarohapajy npoLIMpeHoM I0jMy HMOBUHE
(Hrnjak & Kasc¢elan, 2021, p. 114). Cp6uja je meby npBuma y EBponu ycBojusia
TakaB 3aKOH, IPUAPYKUBIIHU ce eKCKJIY3UBHOM KJYyOy Y KojeM Cy ce Taja
HanasuJe caMo llIBajuapcka, EctoHuja, Kunap u Masra.

Ha HuBoy EY, MICA je npBU cBeoO6yXBaTHU NPONUC AUPEKTHO U UCKJ/bYUYUBO
nocseheH kpunTto uMoBuHU. MICA feduHuUIIe KpUNITO A06pa KA0 HOBY BPCTY
WHBECTUIIMOHUX 106apa, pa3IMuUTYy 0/ aKljija 1 06Be3HULa. OBaj Mpomuc jaya
IIpaBHY CUT'ypPHOCT, IPOMOBHUIIE UHOBALUjy U 3/paBy KOHKYPEHLHjy, LITUTHU
noTpollaye U UHBECTUTOPE, ajJu U PUHAHCHUjCKY CTAOUJIHOCT CMatbemeM
pu3suKa Jja ogpeheHe KpunTo nojaBe nopeMeTe yHyTpallibe Tpxkuwte EY (Van
Der Linden & Shirazi, 2023, p. 15). /lakJie, npuMapHu uusb MICA Huje ypehemwe
06JIMraljMOHUX YTOBOpA y IPUBAaTHOM NIPaBY.

[TocTojehu mpaBHU OKBUP je 3aMpIIIEH jep ce KPUINITO AePUHUIIE U TPEeTHUPaA
Kao BUPTYyaJIHO J06pO, KPUIITO MMOBHHA, KPUIITOBAJIYTa, €JIEKTPOHCKU HOBALI,
dUHAHCHjCKU HHCTPYMEHT, CpeACcTBO Mahamwa, mpeHocuBa XapTuja UTA.> ¥
CBETY Ce BO/Jie MapHUYHHU U KPUBUYHU NOCTYIIU IOBOZIOM O/ITOBOPHOCTH NpPaB-
HUX CybjeKaTa KOju Hy/je KPUIITO YCAyTe, KOHKPETHO HOBYaHHUKE, YK/bYy4yjyhu
Yyak U nporpaMepe open-source coptBepa (Barbereau & Bodo, 2023, p. 3).

MHoBalMje KpUNITO UHAYCTPHje, KAao IITO CY HOBU MOJIeJIM YyBaka, 03ajMJbU-
Balba, MHBECTHUPAkhA U 3aJ1aTalba Pe/I0BHO IPATe U HOBOOTKPHUBEHU YTOBOPHU
O/IHOCHU Y OBOM eKocucTeMy. KoJIMKO Cy NOMEHYTH IPOMUCH peJieBaHTHU MUMO
IbUXOBOT IUPEKTHOT Jl0Malliaja, Ha IpUMep KaJia yroBop 3aK/by4yjy Gusudka
JIMIA pa/iv IpaBHOT IpoMeTa KpUnTo Aobapa?

4 3axkoH o o6suranuoHuM ogHocuma («Cia. tuct COP)», 6p. 29/78, 39/85, 45/89 - ognyka
YCJu 57/89, «Ca. muct CP]», 6p. 31/93, «Ca1. iuct CLUI'», 6p. 1/2003 - YcTaBHa noBesba U «CJI.
riacHuK PC», 6p. 18/2020).

5 Ibid. 23.
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2. Pa3BojHHU Ny T 0, KPUNITOBAJIyTE A0 KPUIITO A0Gpa

Y kJlacu4yHe 06jekTe rpahaHCKMX MMOBHMHCKHUX IpaBa Kao LITO Cy IOKPEeTHe
CTBapu WJIM HEMOKPETHOCTU, HE MOTY Ce YKJONMUTH KPHUITO AoGpa jep
npejcTaBs/bajy crnenuduuHy karteropujy (Puri¢ & Jovanovi¢, 2023). ¥
NpaBHUYKOM KOHTEKCTY, 6J10k4ejH U distributed ledger (nuctputbyupana
KHbUTOBOJCTBeHa TexHoJsoruja, DLT) cy ycko moBesaHH, a/id MMajy cienupuyHe
kapakTepuctuke. Distributed Ledger Technology (DLT) je uiupu nojaM, o3HauaBa
TEeXHOJIOTHjy Koja oMoryhaBa 3alMcUBambe U YyBake MoJaTaka Ha BHILeE
MecTa UCTOBpeMeHo. ba3a nmojaTaka Huje eHTpasM30BaHa, Beh ce moganu
AUCTpUOyupajy (pacnopehyjy) mehy BUllle KOPUCHUKA Y MPEXH, IITO FApaHTYje
JlelleHTpan3anujy, reorpadpcky U NOJUTHYKY. ¥ mpaBHUM akTuma, DLT ce
4YeCcTO CIIOMHUIbe Kao OCHOBA 3a pa3J/IMYMUTe BPCTe AUTUTAJTHUX TPaHCaKLHja
Y eBH/JIeHIIM]ja, 6e3 orpaHMYaBamba Ha KpUNToBaJyTe. bJioK4ejH je moaBpcTa
DLT-a, Hajno3HaTHja 0 ynoTpebU y KpUIITOBaJyTaMa Kao LITO je GUTKOUH.
KapaxkTepuiie ra jjaHal KpuntorpadCcky NoBe3aHUX TpaHCaKIlMja, Koje ce He
MOTY JIaKO U3MEHHUTH, LUITO rapaHTyje UICTUHUTOCT. Y NpaBHUM akTuMa BC ce
CIIOMHb€e Y KOHTEKCTY KPUIITOBAJNYTa, IAMEeTHUX YTOBOpa U APYTUX HAMeHa
KOje 3aXTeBajy BUCOK HUBO CUTYPHOCTU U HEMPOMEWHUBOCTHU nojaTtaka. BC
je IMrMTaJIHa jaBHA KHbHUTra HENpOMeHJ/bUBe UcTopHje. M3pasu ,6/10Kk4ejH” U
»,DLT“ ce kopucTe y 3aBUCHOCTHU 0/ KOHTEKCTA U IpuMeHe. [loK je 6JI0KY€ejH
crnenupuyHa uMmieMenTanuja DLT-a, Huje cBaku DLT 6J10k4ejH. Ha npumep,
6J10k4yejH oMoryhaBa noctojamwe U TpaHchep KpUIITO UMOBHUHE, ok DLT y
IMpeM CMUCJy 06yXBaTa pa3IMuUTe BPCTe JUCTPUOYHpPaHUX 6asa MmojgaTaka
(HIp. TOpeHTE).

3aKoHoO/aBall je Npey3eo TepMUHE KOje Cy CMUCJIUJIU IPOrpaMepy, MHOHUPHU
DLT TexHosoruje (MoTuka, 2022, p. 98). Kpenyso ce o KpunToBaJsyTa, a laHac
nponucu fepuHUIY pa3au4yuTe TokeHe. OHU 3ajeJHO yJia3e y KPUIITO UMOBUHY.

JucTpubyupaHu 3anuc jecte 6asa mojaTaka Koja eBUAEHTHUPA TpaHCaKIHje
Y Koja Ce NyTeM MexaHU3Ma KOHCEH3yca JleJIU U CHHXPOHHU3Yje Kpo3 CKyI
MpexHUX yBopoBa (MICA, 4. 3, Tu. 3). 3a noTpebe pasia ¥ y CBAKOJHEBHOM
roBOpY - TO je 6s10k4ejH. U3pa3 ,BC“ MICA noMume camo jegHoM, 3/l yonute
He IOMU b€ HU JUCTpUbyupanu 3anvc Hu BC. Kpunto uMoBUHA je AUTUTANTHU
3aluc BpeJHOCTH UJIM NIpaBa KOju ce IPEHOCH U YyBa eJIeKTPOHCKH, noMohy
JUCTPUOYUPAHOT 3aMMCaA UK CInYHe TexHoJsoruje (MICA, 4. 3, Tu. 2).

Hajmpe je 3akoHo/jaBal ieGUHHUCAO KPUIITOBAJIYTe: BUPTYeJHE BaJyTe jecy
JUTHTAJIHU 3allMCH BPeJHOCTH KOje HHUje M3/aJjia U 3a YHjy BPEeJHOCT He
rapaHTyje eHTpaJ/iHa 6aHKa, HUTH JAPYTH OpraH jaBHE BJIACTH, KOjU HUCY
HY>KHO B€3aHHU 33 3aKOHCKO Cpe/ICTBO IJ1ahama U HeMajy paBHHU CTATyC HOBIIA
WJIM BaJlyTe, aJid UX pU3HMUKa UJIM NpaBHA JIUIA IPUXBATAjy Kao CPeJICTBO

162



M. liBeTkoBuh | cTp. 159-187

pasMeHe U MOTY Ce KyNOBaTH, TPO/jaBaTH, pa3MebUBATH, IPEHOCUTH U YyBaTH
eJIEKTPOHCKHU (3aKOH 0 clipeyaBay lpaka HOBLlA U GUHAHCUPaba TEPOPU3MA,
nebununuje, T4. 16;5 AMLDS5, 4. 1(2)(d)(18).” OBa npBoGHUTHA HEraTUBHA
neduHunMja ce pOKyCUpa CaMO HAa KPUIITOBAJIYTe, HAjBAXKHUjHU KPUIITO 00JIUK
y To BpeMe. Pajju ce o popmMaiHUM M3BOpHMaA jaBHOT ITpaBa, ca LU/beBHUMa Ge3
JIOIMPHUX TavyakKa ca rpah)aHCKUM MPaBHUM POMETOM.

KpunToBasyTa je pauyyHOBOJCTBEHU JUTUTAJHU NIOJATAK, KOjA €r3uCTUpPa U
kpehe ce Ha 6J10k4ejHy. To je UMOBUMHCKA BpeJHOCT caMa 110 cebHy, yuja je ieHa
Ha TPXKUUITY YCJOB/bEHA je JUHO 3aKOHUMA MOHY/ie U Tpaxkibe ([JlaMmbaHoBUN,
2022, 1. 76). Kako ce KpUnTo pa3BUjao, TAaKO Cy MHOKHJIM IIOKY1IAjy peryJjaTopa
Jla 06yXBaTH HOBe 06JIMKe.

PapHa rpyna ECB (Europen Central Bank) nedunuiie kpunto fo6po (cryp-
to-asset) BeoMa yCKO, Kao CBaKo Jj06po 3abesie’KeHO Y JUTUTATHOM 0GJIUKY
KOje HUje U He Npe/icTaB/ba HU HOBYAHO NOTPaKMBakbe, HU HOBYaHY 06aBe3y
HeKor GU3UYKOr MU TPABHOT JIMLA U KOje He TPpe/ICTaB/ba UMOBUHCKU 3aXTEB
npema 6uso koM entuteTy; I0SCO (The International Organization of Securiti-
es Commissions) nebrHUIIe KPUIITO KAao NPUBATHO A06p0 KOje MIPBEHCTBEHO
3aBUCH 0Jf KpunTorpaduje v TexHoJsoruje fuctpubyupanor 3anuca (DLT) uau
CJMYHe TEXHOJIOTHje 360r yera uMa nepuunyupaHy Uil UHXepeHTHY BPeLHOCT, U
npeJiCTaB/ba BaJy Ty, poOy UJIM XapTH]jy 0Jf BpPeJHOCTH, UJIH je ’bUXOB JIepUBaT;
ESMA (European Securities and Markets Authority) nebvuHuIlle KPpUITO OGP0
Kao BpCTy NpUBAaTHE UMOBHHE KOja IPBEHCTBEHO 3aBUCH O/ KpUITOrpaduje u
DLT-a v/ civnuHe TexHosioTHje. ESMA nmojMoM o6yxBaTa U BUPpTYeJIHE BalyTe
U JUTUTAJHE TOKEHe, Tj. CBAaKO JUTUTAJIHO IpeiCTaB/batbe HHTepeca. Kpunrto
Jlobpo Takobhe 3HaAYH ,CPe/ICTBO KOje HUje u3iaJja leHTpaJsHa 6aHka“. OBe
JeduHULIUje Cy BaXKHe 3aTO LITO IopeJ, KPUIITOBayTa 00yxBaTajy U HOBUje
KpPUIITO 06JINKE — TOKEHe, TaKohe, YBOJIH Ce [0jaM ,,KPUIITO A06pa“ Koje MoxKe
VMMaTH peaJsiHy N0JIOTY, ONUII/bUBY UJIK OeCTesIeCHY.

Cinuno, EBA European Banking Authority neunuiie KpunTo Kao o6po Koje: a)
360r kpunrtorpaduje u DLT-a uu ciMyHe TEXHOJIOTHje UMa NePIUNUPAHY UJIH
VHXEePEeHTHY BpPeJHOCT, 6) HUTH M3/aje HUTHU 3a Wera rapaHTyje LieHTpaJHa
6aHKa UJIM APYTH jaBHU OpraH, U 1) KOPUCTUTH Ce Kao CPeACTBO pa3MeHe
WJIM Yy UHBECTHULMOHE CBPXe, UJIM 32 NPUCTYN pobu uau ycaysu. CMmaTpaMo
Jila IpYMBaTHO NIpaBo He Tpeba Jja ce ocJamha UCK/bYUYUBO Ha lepUHUIM]je Koje

6 3aKoH 0 cIpevyaBamy Npama HOBLA U GUHAHCUDPawka Tepopusma, Ci. rinacHuk PC, 6p.
113/2017 1 91/20109.

7 DIRECTIVE (EU) 2018/843 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
30 May 2018 amending Directive (EU) 2015/849 on the prevention of the use of the financial
system for the purposes of money laundering or terrorist financing, and amending Directives
2009/138/EC and 2013/36/EU.
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Jlajy 6aHKapu, Makap 6u/M U ApKaBHU. BaHKapCcKu CEKTOp BUAU KPUIITO Kao
KOHKYpEeHLUjy.

Usysumajyhu gedununujy PagHe rpyne ECB-a Koja mokpuBa camMo TpaauIio-
HaJlHe KpuINToBaJsyTe 6e3 nokpuha kao HIp. 6GUTKOUH U Litecoin, ocTaJsie rope
HaBe/ieHe e UHUIIH]je CY BPJIO U POKe. /IBa esieMeHTa ce UCTUYY (1) npuBaTHa
npupojia gobpa u (2) ynorpeba kpuntorpaduje u DLT. [lakJie, KpunTto J06po
je IpUBaTHO JUTHUTAJIHO JI06pO (Cpe/iCTBO): a) EBUAEHTHUPAHO Y AUTHUTAJHO]
JUCTpUOYyUpaHoj 6a3u Koja je 3amTuheHa kpuntorpadpujom, 6) He3aBUCHO je
O leHTpaJiHe 6aHKe, I]) KOPHUCTHU Ce Kao CpeJICTBO pa3MeHe, Y UHBECTUIIHOHE
CBpXe W 3a NpUCTyn pobu uau ycaysu (Houben & Snyers, 2020, p. 17).

Y cprnckoM mpasBy, ,AUTCUTaJIHA, OJHOCHO BUPTYeJHA UMOBUHA", 03Ha4YaBa
JUTUTAJIHU 3allC BPEeJHOCTH KOjU Ce MOKe JUTHMTAJHO KyNoBaTH,
NpoJiaBaTH, pa3MembUBATH UJHU NIPEHOCUTH U KOjU Ce MOXKe KOPUCTUTU Kao
Cpe/CTBO pa3MeHe UJIM y CBPXY yJaramwa, lIpu 4yeMy JAUrUTaJHa MMOBHHA He
YKJ/by4dyje AUTUTAJIHe 3allkce BaJyTa Koje Cy 3aKOHCKO cpecTBO Iahamwa
U Apyry GuHaHCUjcKy UMOBUHY ypebeHy apyrum 3akonuma (3/1Y, 4. 2,
T4. 1). /leduHunyja je 6o/pa 6e3 peuu ,Moxke": JJUruTasHa UJIU BUPTYeJJHA
MMOBMHA NpeJCTaB/ba JUIUTAJHU 3allMC BPeJHOCTH KOjU Ce JUIUTAJHO
KyIyje, Ipojaje, pa3Mekyje U IPEHOCH U KOjU CIYKU Kao CPeICTBO pa3MeHe
WJIM 32 MHBECTUIIMOHO yJarame. Ped ,Moxe" yBOJH eJleMEHT HEM3BECHOCTHU
WJIY ONIIMOHAJHOCTU. 36eraBamweM HejacHUX U3pasa AeduHULIMje TOCTajy
YHUBep3aJIHe U IpUMembHBe Y pa3JIMYMTUM IPaBHUM cuTyalujama. [lopes
Tora, u3pas ,BUPTyeJHAa UMOBUHA" Takohe He Ba/ba. CHHOHHUMHU CY 3aMUILJbEH,
HeCTBapaH, IPUKPUBEH, HEBU/I/bUB, HEIPUMETAH, TajHU, HeMaHUPeCTOBaH,
CaKpUBeH, 3aballypeH, JaTeHTaH, LITO He 0ATOBapa MpUPOU KPUIITO Aobapa.
[Tojam ,BUpPTyesIHO" ce OJJHOCH Ha KOHTEKCT UHTEePHET TexHoJsoruje. Taxa
BUPTYEJIHO 03HauyaBa HEeLITO ITO GU3UYKHU He IOCTOjH, HHje onunbuBo Beh je
BU/IJbUBO 3aXBaJbyjyhu copTBeEpy.

Pey,nurnTanHu” je npyu/ieB U3BeJleH U3 eHIJL. je3UKa (JIaTUHCKU digitus: NpCcTH)
Y OJTHOCH Ce Ha HeMaTepHjaJIHO CBOjcTBO. UMeHHIIa ,3amKCc” je ojaM O3HAT Y
npaBy (HIp. 3allMc XapTHja of, BpeJHOCTH), oK y 3/J1M uMa cBojcTBO aTpubyTa
y3 UMeHHULY ,BpeJHOCT". BpeJHOCT npe/icTaB/ba EKOHOMCKY KaTeropujy Koja
ce CBO/IY Ha HOBYaHU, POGHU UJIM YCIYKHU eKBUBaJeHT. Kajja ciojuMo Te Tpu
peuu kao y 3/11, no6uhemo sui generis mojam ,, JUrUTaJHU 3aMUC BPeJHOCTH "
(Hrnjak & Kasc¢elan, 2021, p. 116).

Y rpabaHCcKOM 06/IMrarMOHOM YTOBOPHOM IPaBY, ped ,3aMuc” ce KOPUCTH Y
pPa3/IMYUTUM KOHTEKCTUMA OCUM Beh TOMEHY THX, Kao HIIP. jaBHOGEJIeXKHUUKU
3aIuc, 3aJI0KHHU 3aIMC, YTOBOPHHU 3alMC KAao NMHCaHa MOTBP/AA HepOpMaJHOT
yroBopa KOju CJIYKU Kao NMUCAaHU JI0Ka3 0 MOCTOjaky U caJip¥ajy ob6aBe3a
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nsMebhy ctpaHna. Takobhe, 1 npU3HaHUIE Cy 3aNKC 32 NOTBphHUBaKE NpujeMa
ozpeheHe cyMe HOBIIA UJIM HeKe Aipyre cTBapu. CBe 0Be BpPCTe 3amnuca Urpajy
yJIOTY y Ipy»Kakby TpaBHE CUTYPHOCTH, 32 HAMUPEehe yTOBOPHUX 06aBe3a, Kao
Uy I0Ka3WBakby IOCTOjakha U caJipiKaja MpaBHUX TPAHCAKIIMja y cy4ajy cropa.

Huje cBaky gUryMTaJIHU 3allUC JUTUTaJHA UMOBUHA. 311 yka3syje Ha ,3anuc
BpeJHOCTH" MIa ra HOpMaTUBHO pa3/iBaja 0J, OCTaJUX JUIUTAJHUX 3aluca
(Mirkovi¢, 2023, p. 22). MehyTum, u Apyry JUTUTAJTHU 3alIUCH KMajy BPEeHOCT,
HIp. apeKMOHY BPpeJHOCT UMa ajabyM CJMKa UM CHUMAaK Jpare ocobe Koja
je mpeMuHy/a. [loHeKa  AUTHUTAJJIHU 3aMKMC UMa U 00jeKTHUBHY, TPXXHUIIHY
BpeAHOCT. Ha npruMep, AUrMTaIHU 3alIUMC KOjU KOMIPOMUTYje oApeheHo n1ulLe
WJIM OTKPHBA MOCJOBHE TajHe Takohe MMa BPeJHOCT, HA LIPHOM TPXKHUILTY.

[TokymwaBajyhu ga o6jacHU AWTMTAJHU 3alUC BPEJHOCTH, jejlaH ayTop
nuuie: ,/JJUruTaJHU 3aITUC BPEJHOCTH je eJIEKTPOHCKU GOPMHUPaAH U Y jaBHUM
KIbUraMa eBU/IeHTHPaH pe3y/ITaT KubepHeTUYKe aKTHBHOCTH Ca U3BE/IEHOM
(nepuBaTUBHOM) ekoHOMCKOM BpeaHocTH" (Hrnjak & KaScelan, 2021, p. 116).
KpunTo je ogpennBo, npeno3HaT/bUB0O, HEHOBYAHO, GecTesiecHo fo6po (Puric
& Jovanovi¢, 2023, p. 8).

Wako HUCYy MaTepujaHU [eo NPUpoJe, KPUIITOBaLyTe cy Ao6po noapeheno
JOBEKOBOj BOJbH U CJIYKe FbeTOBUM MoTpebaMa. [lonexxy pakTHYKOj BJIACTH,
6yayhu ga jejuHo uMaJsiall MPUBATHOI KJbyuya MNPUCTYIAa U pacroJake
KpPUIITOBaJyTaMa II0BE3aHUM ca O/iroBapajyhoM jaBHUM KsbydeM. THMe ce
NOCTHXKe NOTpebHa Z103a eKCKJIY3UBHOCTH, jep Cy cBa Tpeha iMLa HCK/byyeHa.
Possesionis physicae Huje ocTBapuBa KoJi 6ecTesieCHUX A06apa, aJld NOCTOjU
KOHTpoJa HaJ fo6poM (Damnjanovi¢, 2022, p. 81). UMOBUHCKM KapaKTep KPUIITO
Jlo6pa noTBphyje caegeha ogpenba: [py»kasal ycayra noBesaHuxX ¢ KPUITO
HMOBUHOM NIpHUMemYje oAropapajyhe meToze pajy 3aliTUTE UMOBUHCKUX
(cBOjuHCKHMX) NpaBa cBojuX KaujeHata (MICA, npeamby.sa 82).

[TocToju HenpenusHoct y 3JU: ,[lopTdosno AUTHTAa/IHE UMOBHHE je CKYTI
JUTUTaJHe UMOBUHE y Kojy oapeheHo svie yiaxe cBoja cpeactsa“ (31U, 4.
2,T4.8). Tpeba fa nuie: ,CKyI y KOjy JIKIE yJaxe", jep HeMa BULIE JUTUTAJTHUX
MMOBHHA, HEro pa3Ha Zj06pa YMHe UMOBHHY jeJHOT Cy6jeKTa.

Jla v Tpe6a yK/BYYUTH U BaJyTe U3 BUZe0-Urapa? cTpakuBama Cyrepuiny
Jla ce BaJyTe U3 urapa, nonyt V-Bucks-a y monysnapHoj urpu Fortnite, Takobhe
KOPHCTe 3a Ipalbe HOBIA CTEYEHOT KPUMUHAJIHUM aKTUBHOCTUMA. Kaza
BaJIyTe U3 Urapa UMajy CTBapHY BpeJHOCT U3BaH UTpe U IpeHocuBe cy Mehy
UrpavyuMa, KpUMHUHAJIM UX MOTY KOPUCTHUTH 3a IPEHOC BPeJHOCTU UJIU Ipatbe
HeJleraJIHUX cpefcTaBa. Ha npumep, kynyjy V-Bucks HeslerasiHuM cpecTBUMA,
a 3aTUM UX IIPO/JIajy 110 CHUKEHOj IleHU JIpyTuM urpadyuma Ha dark web-y uiau
npeko ApymTBeHux mpexa (Houben & Snyers, 2020, p. 51).
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3. YrosopHe cTpaHe npema 3/1U u MICA

Kao noteHuujasne yropopse crpane 3/IM u MICA nedunuiny umaoua, usaa-
Baolla, IOHYMOIIA U yCayTroAasia, ypehyjyhu npaBHe ogHoce usmehy mwux.

Hmanan jey ctamwy Aa npeballyje KpUITO ca jefHe HA APYTY ajpecy. [IpeHocom
ce ucnosbaBa GaKTUYKO pacnoJsarame, Koje peAcTaB/ba HYXKHHU YCJ0B 3a
IIPaBHO pacroJaramwe, 0JHOCHO 3aKJ/byYeke IPaBHUX IOCJI0BA T/ie je TpeMeT
npectanuje kpunto ([lamwanosuh, 2022, n. 81).

YecTo ce y TeOpUjU CTBApPHOT MpaBa KOPUCTe ABa TepMHUHA 3a ofpeheme
MMOBHHE: CTBap U 06po. MaKo ux cyJicka mpakca roToBO He pasJjuKyje, ,406po”
npezcTaB/ba OUJI0 KAKaB EHTUTET, MaTepUjaJHU UJIU HeMaTepHUjaHU, KOjU je
NpaBHO peJieBaHTaH. [lojaM jo6pa ce He TyMauu PeCTPUKTHUBHO jep ce pa3BojeM
HOBUX TEXHOJIOT'Hja Mpero3Hajy U HoBa Jo6pa. ,/lobpo“ je BepbasiHa CHHTe3a 3a
O3HauyaBakbe CBera IITO Y>KMBa 3alUTUTY, 63 0631pa Jja Jiv ce pajiy 0 TEJIECHUM
Wy 6ecTesleCHUM cTBaprMa. UMOBUHA NpeACcTaB/ba EKOHOMCKY BPpeJHOCT
KaJa ce 1ojaM , A06po“ ofipakaBa y eKOHOMCKOM cMHuc1y. CBa eKOHOMCKa Zj06pa
npeJcTaB/bajy UCTOBPEMEHO U paBHa J06pa, ajiu je oBaj MpaBHU TEPMUH
IUPHU U AYy6/bU Y OJJHOCY HA EKOHOMCKH. [JIaBHA KapaKTepUCTHKA MPaBHOT
Jlo6pa jecTe berosa MpaBHa 3alITHUTA, a He eKoHoMcKa BpeAHocT (Hrnjak &
Kasc¢elan, 2021, p. 118).

JlurutasHa UMOBHHA je GecTesiecHO 06po. [IpeTxojHO pasjauimerne nojMa
CTBap U Z06po Jlaje YBU/A y JIOI U360p TEPMHUHA KOjU 3aKOHO/IaBal] KOPUCTH.
[IpenM3HUju TEpMUH je ,TUTYJIAp", jep ,uMaJal” uMa JOTUYKY IIPETIOCTABKY
Marepujanoctu. , TUTynap” HOCU y ce6H BUIIM CTEIEH allCTPaKIivje, J0BO/baH
Jla 006yxBaTH W OBaj OGJHMK BUPTYyeJsHe, GecTesecHe MMOBHHE. THUTy/ap
cUM60JIM3Yje CKYTl MaKCUMaJIHUX oBJlalihierha Koja cy y oJjpeheHoM TpeHy TKy
¥ ofpeheHOM MpaBHOM CUCTEMY HajlIupa y noryeay Heke ctBapu (Hrnjak &
Kascelan, 2021, p. 118). ApryMeHT je Hey6ea/buB, 300 cBakako M03Haje TEpMUH
LS2aMaJan’”,

KosiokBHjasiHO ce kaxke ,Hucy TBoju K/by4eBH, HUje TBOj KpunTo®. [Io HeKUM
oco6MHaMa, MPUBATHU KJ/by4YeBU Cy CJUYHU XapTUjaMa o, BPeJHOCTH
(buHaHCHjCcKMM MHCTPYMEHTHMa) Ha JjoHocuona. He 3axTeBa ce perucrtpa-
IMja UMaolia WJU MpPEeHOCa; NpeTnocTaB/ba Ce Jla je MMaJial], 3aKOHUT;
MpaBo ce MpHU3HAje 0COOU Koja UHCTPYMeHT nocefyje. OBO UX pasJjHKyje
0/}, perUCTPOBaHUX UHCTPYMeHaTa, Tle ce BOAU eBU/JeHLMja 0 U EeHTUTETY,
a npeHoc je popMaJsiaH. UHCTPYMEHTHU Ha JJ0HOCHOLA Cy MPAKTUYHHU, aJH U
PU3UYHY, jep ce JIaKo KpaJly UM 3JI0yIOoTpe6/baBajy, a BbUXOBO Kopullhemwe
je y MHOTMM jypUCAHUKLMjaMa OrpaHUY€eHO UJIX NTOJI0KHO CTPOXKUM YCJI0BUMA
npoMeTa 360T Mpama HOBLA U GUHAHCHUpaka TepopusMa. McTo Baxu U 3a
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KpUINITO KJbydeBe. [y6HUTaK XapTHje, UCTO Kao r'y6GHTaK NPUBATHOT KJ/bY4a,
3Ha4YY ry6uTak go6pa.

upkysiapHa febuHUIHja ,M34aBaJall je foMmahe Uiu cTpaHo pU3UYKO JIUIE,
npeAy3eTHUK UJIM IPABHO JIMIE KoOje je u3jaJjio AUrutaaHy umosuny” (34U
4. 3, T4. 13) ce mo6oJbllaBa Kajia ce Kaxe: M3aBasial KpUnTo HMOBHUHE je
cy6jeKaT KOju KOHTpOJIMIIE CTBapamwe Kpunto uMoBuHe (MICA, npeam6ysia
20). KonTpoJia cTBapama je npecyjiHa jep yTH4e Ha IOHY/AY, a CAMUM THUM U Ha
BpeJJHOCT KpUNTO A06pa. OCKyHOCT OUTKOWHA M IPOrpaMupaHy ONTULAj CY
[VIAaBHU apryMeHT Y KOPUCT HberoBe BpeAHOCTH. [loHyaual je pusnuyka uau
npaBHa 0co6a UM Npey3eTHUK KOjU jaBHOCTU HYAU KpUII'TO UMOBUHY (MICA,
nebuHUHje, TY. 13).

4. TOKeHU Kao npeaMeT YUHU/JGe

4.1. Bpcme mokeHa

Y opHOCY Ha cTapuje nponuce Koju fJebunuuy kpunrtosanyte, 31 U MICA
JebUHUITY U HOBHU]jY BPCTY KpUNToAo6apa - TokeHe. TOKeH y CBAKOJHEBHOM
roBOpy 03HauaBa cUM60J1 Uau GU3UYKU MPeAMeT KOjU MPeACTaB/ba HEIITO
JlpyTo, HEKy BpeJHOCT UJIM IpaBo. Ha nprMep, )KeTOH y UrpaoHUL|aMa UJIU Ha
decTuBasIMMa CJIYKU Kao TOKEH YMECTO MpaBor HOBIA. MaKo »KeTOH caM 10
ceby HeMa BeJIMKY BpeJJHOCT, OH IIpe/iCTaBJ/ba IPaBO Ha oJipeheHy ycayry uiu
aKTHUBHOCT y o/jpeheHOM OKpyKemy.

JMruTasHu TOKEH je BpCTa JUTMTaJHE MMOBUHE U 03Ha4YaBa OUJI0 Koje ,HeMa-
TepHjaJIHO UMOBHUHCKO NPaBo“ Koje y AUrUTaHOj GOpMU NpeCcTaB/ba jeJHO
WJIUM BUlIEe APYyTrMX UMOBUHCKHUX NpaBa, yK/by4yjyhu U npaBO KOPHUCHUKA
JIUTUTAJHOT TOKeHa Zia My Oyay npyskeHe ofpeheHe ycayre (31U, un. 2, Ty.
3). TepmuH ,HeMaTepujasHO” cTBapa 3abyHY jep y rpahaHCKOM mpaBy HeMa-
TepujaJiHa obpa HeMajy TP>KUIIHY BpeAHOCT (HIp. IM4YHa A06pa). 3aKoHoAaBal,
3alpaBO MUCJIU Ha 6ecTe/IeCHOCT TOKeHa. HeMaTepujalHO MMOBUHCKO NIPaBo
je OKCUMOPOH.

W3 exoHOMCKe NepcleKTHBe, HOBAl|, KMa TPU NpUMapHe QyHKIHUje — MepUJIOo
Bpe/IHOCTH, CPe/JICTBO pasMeHe U KOH3epBalivja BpegHocTU. Oapehena cTBap
uu poba epeKTUBHO QYHKIMOHHIIE Kao CPeJCTBO pa3MeHe y IPOMeTY
aKo je cCTaHAAp/IM30BaHa, IMPOKO NNpuxBaheHa, Ae/bUBa, JIaKO IPEeHOCUBA U
HeNnoTpoIlHa. BUTKOMH, IJIaBHA U HAaj3aCTyIJbeHHja KPUIITOBAJIY T, UCITyHaBa
HaBe/leHe KPUTepHjyMe, I1a Ce M KOPUCTH Kao cpecTBo pasMeHe (Damnjanovig,
2022, p. 72). BuTKOUH HeMa U3/1aBaolia, Ia ce Ha khera He npuMewyje MICA
uau 3 jupeKTHO, HIIp. IpaBUJIa O U3/iaBakby HAa IPUMAPHOM TPXKULITY HUCY
peJieBaHTHa.
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KpunToBanyTe nonyT 6UTKOMHa, Litecoin-a cy ocMul/beHe fa 6yAy HOBal, Tj.
Ja GYHKIIMOHUIITY Kao OILITe CPeZiICTBO pa3MeHe, CPeICTBO YyBakha BPeJHOCTH
1 obpauyHcka jearHuua. OHe mpejcTaBJ/bajy peer-to-peer ajTepHAaTUBY
Jp>kaBHOM HOBLY ¥ UMajy cBoj MaTu4HHU BC. TokeHy, c pyre cTpaHe, UMaoLy
HyJe oJpeheHa eKOHOMCKa WJHM ylpaBJsbauka NpaBa WM My [Jajy HeKa
oBJsamthewa (HOpP. IPUCTYI ycayrama). Y mupeM CMUCIY, OHU CY AUTUTATHU
NpUKa3 UHTepeca y Be3H ca JJpyruM Job6puMa, NIporM3BOMMa UM ycayrama.
TokeHU ce eMUTYjy U IUPKYJIULIY HA Beh ycnocTaB/beHOM GJIOKUYEjHY paju
aKyMyJallyje kanuTaJja, uHaHCHpakba startap-oBa UM pa3Boja MUHOBAaTUBHUX
ycayra. BC ca Hajpa3BujeHHjuM ToKeHUMa je Ethereum, rje ce TpaHcakiuje
nsahajy matuyHoMm kpunrtoBaayToMm ETH. Ca gpyre cTpaHe, HajepegHUju BC
- OUTKOUH, HeMa TokeHe. Ha theroBoM BC nupkysuiie uckbpyuuo BTC. UcTu
TOKEH MO>Ke I10CTOjaTHU Ha pa3Jun4nuTUM BC 1 ja Ma pa3/IMu4uTy BpeJHOCT. /la
6u npeaMeT o6aBe3e 6HO oapeheH, TOTPeOHO je OAPEeUTH HE CAMO KPUIITO
no 6pojy Hero ¥ BC Ha kojeM he peasii3oBaTu TpaHcakiuja. OBo je BaXKHO jep
Op3uHa U TPOLIKOBU TpaHcakLuje (rac) 3aBuce of BC koju ce KopucTH.

Y npaBHOj 1IMTEpaTypPy U aKTUMa KPUIITOBAJIyTe Ce HAa3UBajy IIJIaATHU TOKEHH,
TOKEHHU 3a pa3MeHy UJIM BaJlyTHU TOKeHU. TakBa TepMUHOJIOTHja 36y byje. Jlok
TOKEeHU THUIIMYHO UMajy NMOJJIOTY Yy BUY HEKOT JpyroT 00pa, KPUIITOBAIYTE
MMajy BpeJHOCT HeBe3aHy 3a ipyra fobpa. KpunrtoBaJsyTe cy HajpaHUjU KPUIITO
06JIMK, 3a1104eT HacTaHKoM 6uTKoruHa 2008/2009. TokeHU npecTaB/bajy APYTY
kpunto reHepanujy (Houben & Snyers, 2020, p. 18).

TokeHU MOTy IpeACTaB/baTH 6UJIO LITA, 0 PU3UUYKUX 06jeKaTa [0 [JIacauyKuXx
npaBa yHyTap CBOI ,eKocHcTeMa“. NHBECTHIIMOHU TOKEHHU [Jajy UMaoLy
ynpaBJ/bauyka npasa U auBuzeHay. BNK TokeH, Ha npumep, Aaje HeJes/bHe
npoBusuje y kpunroBaayTtu eter (ETH) u uszaje ce pagu npukymn/bama
KanuTaJja, CJAUYHO TpaJULMOHAJHUM QUHAHCHUjCKUM HHCTPYMEHTHUMA.
KoprcHuuku TokeHn omoryhagajy npucTyn cneliuprUYHUM allJIMKalujaMa uin
ycayrama (Motika, 2022, pp. 21-22). Ha npumep, Golem (GNT) u Filecoin (FIL)
oMoryhyjy npucTyn padyHapCKUM KanaliuTeTUMA U CKJIaUIITERe oJaTaKa.
Xubpuguu TokeHu Kao Crypterium (CRPT) koM61HYjy BUllecTpyKe pyHKIIHje,
nonyT nsahamwa HakHa/za, nonycre ¥ ydemhe y 106UTH, Y4MMe NPeJCTABbAjY
eHurmy 3a 3akoHojaBia (Houben & Snyers, 2020, pp. 21-22).

KopucHUYKHY TOKEH je BpCTa KPUIITO UMOBHUHE KOja Jlaje MPUCTYHI POOU UJIU
yCJy3U KOjy Npy»a weroB usgasadan (MICA, gebununuje, 4. 9). Jobap
npuMep je Basic Attention Token (BAT), fenieHTpaIM30BaHy, TPAHCIIapEHTHU
pekJlaMHU ToKeH 3acHoBaH Ha Ethereum BC. BAT nose3syje orsiamuBade U
KOpPHCHHKe MOBOJIOM orJiamaBawa. BAT je nuHTerpucan y Brave untepHet
nperJiesay, M3ajHUpPaH Ja N060Jbl1a NPUBATHOCT U CUTYPHOCT KOPUCHHUKA.
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KopucHunu no6ujajy BAT TokeHe 3a riefame pekjaaMa JJok KopucTe Brave
nperJiead. TokeHU ce KOPUCTUTeE 32 GUHAHCUPabe OMU/bEHUX CAjTOBA UJIU
KaHaJla, a Takohe ¥ 3a NPUCTYI Pa3HUM IPEMUjYM capkajuMa U QyHKIMjaMa
yHyTap Brave npersiefava. KoHuenT nokyuasa fia pelv HEKOJIMKO po6JieMa
TpaAULMOHAJIHOT JUTMTAJIHOT OrJIalllaBakha, Kao LITO Cy NPeKoMepHa U3J10XkKe-
HOCT peKJiaMaMa, HapyllaBake NPUBATHOCTHU U HeebUKACHA AUCTPUOYLIHja
pekJyiaMHor 6yyeTa. OrnamnBayy nuahajy KopucHUKe JUPEKTHO TOKEHOM,
6e3 nmocpeIHUKA.

4.2. Cma6éu/jgiHu moKeHu

CTabuJIHM TOKEHU MMajy N0Ce6HY HaMeHY LITO UX CBpcTaBa U3Mely TokeHa U
KpunrtoBaayTa. Bynyhu fa cy kpuntoBaayTe U3J/10XKeHe BeJIUKUM QIYyKTya-
[MjaMa Kypca, TeIIKO MOTy Jia 3aMeHe HoBall. CTaGMJIHM TOKEHHU Cy HacTaJIu C
LjM/beM Jia ce npeBa3uhe npob6sieM BUCOKe BOJATUIHOCTH KapaKTepUCTHYHE
3a TpaJuIllMOHAJJHe KPUIITOBAJyTe NONyT 6MuTKorHa U Ethereum-a. Ctabuinu
TOKEeHH 0/ip>KaBajy cTabUJIHY BpeAHOCT Be3yjyhu ce 3a ipyra o6pa, HAPOYUTO
amepuukHu poJap. Ha npumep, 1 USDT yBek Bpenu 1 USD. Tume ce omoryhasa
KOPUCHMUIMMa Ja 6e3 pu3vKa U3HeHaJHOr TyOUTKa BPeJHOCTH YKUBAjy
y NpejHOCTHMA JUTUTAJHOT HOBLA — 6pP3MUM, CUTYpPHUM TpaHCaKLiMjaMa
rji06aJIHOT loMalllaja U CMakeHUM TPOLIKOBMMaA 6e3 nocpeHuKa. [lorogHuju
3a CBaKOJJHEBHE TpaHCaKIHUje, Kao ¥ 3a YyBake BPeJHOCTH, CTAOUJIHHU TOKEHH,
€ 063MpOM Ha TO Jla UX YTJIaBHOM eMUTYjy N03HATH Cy6jeKTH, npyxajy Behu
ocehaj curypHocTH, IITO AONPUHOCHU HUXOBOM YIJIIUBY Y TpaJULMOHAJIHE
drHaHcHjcKe cucTeMe.

3a passuKy oJi IpBe reHepalje KPUITOBAIyTa Koje KapaKTepHlle NOTIyHa
JIe[leHTPAJIM30BaHOCT 1 0/ICYCTBO O/ATOBOPHOT M3/1aBaolia, CTA6UJIHN TOKEHH Cy
KOHIIUIIMPaHHU TAKO Ja ’bUX0Ba BPeJHOCT NPOU3J1a3U U3 IOTPAKHUBakha IpeMa
KOHKPETHOM Cy6jeKTy, mpeMa pe3epBHd UMOBUHE UK GpoHJ0BUMA. buxoBa
CTabUJIHOCT je OCUT'ypaHa MoJJIoroM y BUAY peaJsiHe, JUKBUJHe pe3epBe. Ha
TPXKUIITY Cy no3HaTH TokeHU Kao Tether (USDT), Multicollateral DAI (DAI)
i Gemini Dollar (GUSD), npucyTHH Ha pa3induTuM BC. OHU ce KOopUCTe Kao
ONUITE CPe/iICTBO pa3MeHe y NpOMeTy Aobapa UJH ycayra Koje npya HeKo
Tpehy, a He u3gaBaJa,. [lo ToMe ce pa3/IMKYjy 04 KOPUCHUYKUX TOKEHA, MajJia
rpaHHIEe HUCY YBEK OLITPE.

MICA pesin KpunTo Ha TpU BpcCTe. [IpBa BpcTa je KPUNITO YHja Ce BpeTHOCT
CcTabuin3yje Be3UBamkEM 3a CaMO jeJJHY CJAYKOEHY BaJIyTy, BPJIO CJAUIHO
eJIeKTpOoHCKOM HoBLY U3 JlupekTuBe 2009/110/E3. OBa esleKTpOHCKA 3aMeHa
3aTOTOBUHY Ce KOPUCTUTH 3a mJ1ahame, To Cy TOKeHHU e-HOBIA. IpyTy KPUIITO
BPCTY YMHE TOKEHU Be3aHHW 3a UMOBUHY, LITO 3HA4YM Jla Cy CTaOUJIN30BaHU
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HEKHUM JJPYyTUM UMOBUHCKHUM JJ06POM HJTH TPABOM HJIM FbUXOBOM KOMOWHAIHjOM,
yKJby4yjyhu jeHY uu Bulle cayx6eHuX BasyTa. U koHauHo, Tpehy BpcTy
YUHU KPUIITO KOjU He CNa/jia HU Y e-TOKeHe HU Y TOKeHe Be3aHe 32 UMOBHUHY,
yK/byuyjyhu kopucHuuke TokeHe (MICA, mpeam6ysia 18). [IpBe ABe rpyIe, Kako
ux oapebhyje MICA, jecy cTabUJIHU TOKEHHU.

CtrabuyiHa AUrUTaJHa UMOBHMHA je U3JaTa C LJU/beM LITO MakbUX IPOMeHa
Bpe/JIHOCTH, a ,4Hja je BpeJHOCT MoBe3aHa ¢ BpeAHOIIhy 3aKOHCKOT CpeiCTBa
nJiahama UM jeJHOT UM BUIlIe UMMOBUHCKUX IIpaBa Koja MMajy MaJie IpoMeHe
BpeJHOCTH (HIP. Be3uBakbe 32 3BaHUYAH KyPC JUHAPA UJIU KYPC CTPaHe BalLyTe
KOju je pesiaTUBHO cTabusaH)” (3/11, nojmoBy, T4. 38). 3/ camo feduHUlIe
CTAaGUJ/IHU KPHUIITO, aJIU Ce OH IOCJIe y TEKCTY HUTle He MoMube. lllTaBulie,
ckpeheMo na)kmwy Ha jeanuky HenpenusHocT 3/JM Koja UMa npaBHU 3HA4aj.
Jp>xaBuu kpunTto (CBDC) usjaje neHTpasiHa 6aHKa 3a njaahame U HaMUpebe
(AumutpujeBuh, 2021, p. 20). CBDC je esieKTpoHCKa HOBYaHA BPEAHOCT KOjy
rapaHTyje neHTpaJsiHa 6aHkKa. Y 3/IU nuuie: ,JUruTaJIHAa UMOBHHA HE YKJbYyYyje
aurutajHe 3anuce BaayTa KOJE cy 3akoHCKO cpeAcTBo nuahama“, ma caegu
Jla je cTaGUJIHU KPUIITO Ca MO/AJIOTOM y HEKOj 3BAaHUYHOj BaJIyTH UCKJbYYeH.
Tpeb6a fa nuile: ,AUrdTajJHa UMOBHHA He YKJ/byuyje JUTUTAJHE 3aluce
BasyTa KOJU cy 3akoHCKO cpeicTBO IJlahawa“, jep ce orpaHUYere OJJHOCH Ha
JIp>)KaBHU KPUIITO, OJHOCHO 3aKOHO/,aBall XeJIu Jla Kaxke Jla p>KaBHU KPUIITO
HUje o6yxBaheH MOjMOM AUTHTAJHA UMOBHHA. /laKkJie, HaTJIallleH je TPUBATHU
KapaKTep KPUIITO A06pa, LLITO y3MMaMO Kao KpUTepUjyM 3a ileGUHHUCAHE OBOT
nojMa 3a notpebe rpahaHckonpaBHe HayKe.

WManal cTabuHOT TOKEHa je moBepuJal u3jaBaona. UMaonu TokeHa Be3aHUX
3a UMOBUHY UMajy TpajHO paBoO OTKyNa npeMa uszgasaony. OH je Ay»KaH Ja
HX OTKYNHY HOBYAHUM CpeJiICTBUMA jeIHAKe BPeJHOCTH Kao A06po Koje YUHU
noaJsiory TokeHa (MICA, npeam6ysa 57). UMaoud ToKeHa e-HOBIIA MMajy
HOBYaHO MOTPa’KMBake MpeMa U3/aBaolly, 0JHOCHO MOTYNHOCT Zia ra yHOBYe
1o HoMUHaJHOj BpeaHocTu (MICA, mpeam6by.ia 67). Y npakcu je 6UJi0 npuMmepa
Jla ce IpaBo OTKYyIMa yracu 6e3 HaMUpetba jep je u3AaBaJsial HeJMKBUAaH. Kako
6u ce To cipeuunsio MICA nponucyje o6aBe3Hy pe3epBy.

Y norsiely CHTypHOCTH ¥ Ha OCHOBY QpyHKI[HOHHCatha OCTOje pa3IMuUTE BPCTE
CTabUJIHUX TOKeHa. CTabUITHU TOKEHH NOAP>KaHU HOBYAaHUM CpeJiICTBUMA Ce
M3/1ajy y 3aMeHYy 32 HOBYaHH JIETIO3UT KO/ U3/1aBaolja, 0OMYHO IIPABHOT JIUIIA.
WspaBanan uau Tpehe Jvie rapaHTyje OTKYI 10 HOMHHAJJHOj BPeJHOCTH.
KosilaTepasin3oBaHu cTa6UJIHU TOKEHHU Cy ToceGHA KaTeropuja Koja o6yxBaTa
nBe noaspcte: Off-chain kosaTepanuzoBaHe (06e36eheHe) cTabUIHE TOKEHE
HO/IP3KaBajy TpaAMIIMOHAIHA UMOBUHCKA ZI06pa Kao IITO cy po6a U HEKPETHHHE.
On-chain xoslaTepasin3oBaHe cTabUIHE TOKEHE MOPKABajy Apyra KpUITO
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flo6pa. TakaB KoJlaTepaJs ce 4YyBa JielleHTpaan3oBaHo U omoryhaBa Behy
GIEKCUOUIHOCT M UHTETPalUjy ca KPUIITO TPXKUIITUMA, HIIp. Multi-collateral
DAI (DAI). CTabu/iHM TOKEHHU MO/ p>KaHU CKynoM pedepeHTHUX Jobapa Kao
HO/JIOTY UMajy po6y, HEKpEeTHHHE, p>KaBHe XapTHje 0/l BpeJJHOCTH U KJIaCU4YHe
BaJsyTe. tbuxoB MexaHu3aM cTabuan3anuje QyHKIIMOHUIIE CIUYHO Kao KO/
nHBecTULMOHUX poHJ0Ba (ETF), rae uMaony HeMajy JUPEKTHY IPaBHY Be3y
ca nogJsioroM. CTaGUJIHM TOKEHH 3aCHOBAaHHU Ha OYeKHBambUMa Cy 3aHUMJ/bUBU
jep ’UXOBA BPeZIHOCT HUje IUPEKTHO Mo p:KaHa UMOBUHOM, Beh ce ocsiamba Ha
O4YeKHBaka KOPUCHHUKA Yy Be3U ca 6yAyhoM KynmoBHOM Mohy CTaGUJIHOT TOKeHa.
buxoBa BpeJHOCT IPOUCTHUYE U3 IOBEPEHHA Y FBUXOBY JIyTOPOYHY OJIPXKUBOCT
(Houben & Snyers, 2020, p. 37).

MICA o6JinKyje cTabuHe TOKeHe Kao GUHAHCHUjCKU TPOU3BO/ yHyTap EBpornicke
yHHUje, nponucyjyhu na usgasaJai Mopa a 6y/ie IpaBHO JIUIe PETUCTPOBAHO
y EY, u 3a6pamyje u3gaBaonrma U3 Tpehux seMasba NpyUCTyN Ha TpkuuiTe EY.
Pe3epBe y BUJlY BUCOKO JIMKBUAHUX PUHAHCHU]CKUX MHCTPyMeEHATa OJ[P>KaBajy
ce TOKOM >XMBOTHOTI BeKa CTabUJIKOMHA, a CacToje ce 0J Cpe/cTaBa 3a Koja
rapaHTyje Ap’KaBa WJIM JApyra noysaaHa HHCTUTYyIHja (Apostolov, 2020). Ha
TPXKUILITY JOMUHUPAjy cTabusHu TokeHU nonyT Tether (USDT), USD Coin
(USDC) i Binance USD (BUSD), koju 3ajegHo 3ay3uMajy oko 90% Tp>XHULIHOT
yAeJsa u cBU cy Be3aHu 3a USD. CtabusiHu TokeHH Be3aHu 3a EUR 3aysumajy
Matbe 0/ 110J1a MPOIeHTa TPXKUILITa, Maga uM MICA orBapa nyTy 6yayhHocTH.
EURT je TpeHyTHO Bojehu cTabUJHU HOBUMh Be3aH 3a €BpO, aJid HETroB
uszaBaJarn Huje us EY. UsgaBaonu nonyT Tether-a i Circle-a, u vsuxoBu EUR-
Be3aHU CTAaOWUJIHU TOKEHH, He UCTTyHaBajy 3axTeBe MICA, yrjiaBHOM jep cy
IbUXO0Be pe3epBe cMeluTeHe BaH EY (AnocTtoJsios, 2020, p. 195). U3paBaonu
Haj3HaYajHUjUX CTAaOUJIKOMHA HEMAjy ceuliTe y EY, HUTH je cacTaB pe3epBHe
nMoBHHe y ckaaay ca MICA. EURS, kao Jipyru 1o BeJTMUUHHU CTaGUJIHA HOBYHM N
Be3aH 3a eBPo, U3/|Baja ce 3axBaJbyjyhu CBOM M3/JaBaolly perUCTPOBaHOM Ha
Mausty, yianunu EY. MehyTum, He Moxke ce 1eGUHUTUBHO NOTBpAUTHU Aa EURS
HcnywaBa ocTaJie 3axTeBa u3 MICA (Apostolov, 2020, pp. 195-197).

Kaga cy nmoap»aHu JIMKBUJHOM pe3epBHOM MMOBUHOM, CTAOUJ/IHU TOKEHU
GYHKIIMOHMINY Kao CpeACTBO NMJahamwa U cayXe Kao MOy3/JaHO CPeCTBO
pa3MeHe UJIM YyBakha BPeJHOCTH, LITO je 6UJ1a HAMeHa eJIeKTPOHCKOT HOBLIA
u3 3akoHa o maaTHuM ycayrama (,Ci. riacauk PCY, 6p. 139/2014 n 44/2018)
KOjU Y IPAaKCU HUje OMACOBJbEH.

4.3. NFT kao uHdueudyasiHo odpeheHa o6ase3a

NFT je ckpahenunasa,Non-Fungible Token“,y npeBoay ,He3aMeH/bUBH TOKEH".
To pururtasiHo J06PO Mpe/CTaB/ba HEKO MHAUBUAYAIHO o/ipeheHo nmpaBo
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WJIY I0Ka3 0 ay TEHTUYHOCTH jeJUHCTBEHOT A,06pa, Kao LITO je yMETHUUYKO
JleJ10, KOJIEKLJMOHAPCKHU NpeJMeT, UMe JJoOMeHa UJU BUPTyeJiHa HEKpeTHUHA.
[naBHa passinka usmeby npometa NFT u gpyrux KpUmTo BpCTa JIEXU y
IbUX0BOj ,3aMeH/bUBOCTU". KpunToBanyTe cy ,fungible“: cBaka jejuHuIa uma
HCTY BpeIHOCT Kao U 6UJI0 Koja Aipyra ucta jeguHuua. Ha npumep, jesad BTC
Bpeau Kao ¥ 6uso koju Apyru BTC. HanpoTtus, cBaku NFT uMa jenuHCTBEHY
BpeZlHOCT Y He MOe Ce jeJHOCTaBHO 3aMeHUTH ApyruM NFT-oMm jep Hema
yHUBep3aJiHO yTBpheHy BpeaHocT. TproBuna NFT TokeHOM cTora ykJbyuyje
KYNOBHUHY U IPO/ajy je JUHCTBEHUX, He3aMeH/bUBUX JUTUTATHUX A06apa, 10K
je mpoMeT KpUNTOBAJIyTa BUllle BOheH 3aKOHOM NMOHYZe U IOTpaxie. BpegHocT
NFT 3aBucu o 0ocobrTe HaKJIOHOCTH, adpeKliyje UIr eCTeTCKe BpeJJHOCTH.
Anasiordja ca yHUKaTHUM CTBapuMa je npukJagHa. [lpomnamhy oBor kpunro
Jlo6pa o6aBe3a ce racy jep je UCHyHeme N0CcTaa0 HeMoryhe, 3a pasJ/iuKy o,
CTaOUJIHOT TOKEHA I'/ie je 06aBe3a reHepUyHa.

MICA ce He npuMewyje Ha KPUIITO KMOBUHY KoOja je jeJUHCTBEHAa U He3a-
MemUBa 3a Jpyry KPUITO UMOBHHY, YK/bYUyjyhu AUTUTAHY YMETHOCT
U KOJIEeKIIMOHApCcKa Ao6pa. BpeHOCT TakBe KPUITO UMOBHHE 3aBUCHU O/
jeAMHCTBEHUX 0COOMHA U KOPUCHOCTHU 3a uMaona. MICA ce He mpuMeRyje Ha
KPUIITO KOjH NpeJCTaB/ba yCAYTY UJIU PU3HUYKY CTBAp KOja je jeIMHCTBEHA U
He3aMemwHBa (0JHOCHO UHAUBU/AYAJIHO ofpeheHy Y4MHU/0Y). Je JUHCTBEHOM U
He3aMemhHUBOM KPUIITO UMOBHHOM Ce Takohe Tpryje v oHa ce Takohe akyMyJiMpa
U3 IINeKyJIaTUBHUX pasJiora. lbeHa BpeHOCT Mehy TUM Make 3aBUCH O/] IOHY i€
Y IOTpa’kibe, a BUIIle o/ Moce6He HAKJIOHOCTU KOHKpeTHor Kymia. 3/IU He
nomume NFT.

[lojenvHauyHu AeoBu (Gpakuuje) jeJUHCTBEHE U HE3aMebHBE KPUIITO UMOBHHE
HUCY jeIMHCTBEHU U He3aMebUBU. KpUITo y BeJIMKUM cepUjaMa UM 36UpKaMa
WH/J UL Hja je 3aMeH/bUBOCTH. [lyko mpunucruBame je JUHCTBEHe O3HAKe KPUIITO
MMOBHHH CaMoO 110 ce6U HUje J0BOJbHO Jla OHa TOCTaHe UHAMBUAYyaJHO ofpeheHa.
Y TOM KOHTEKCTY, Ka/ja IpoLemyjy U KJAacUPUKY]y KPUIITO UMOBUHY, HaJJIEXKHU
OpTaHU MOCTYMajy M0 NPUHLUIY ,CYLITUHA Tpe dopMe” ma Kiaacupukanujy
oZpehyjy KapaKTepUCTHKe, a He Ha3UB KOjH je uaaasajar ojpeano (MICA,
npeamb6ysia 11). [I[paBHa npupoza KpunTo fobpa ce oapehyje npeMa kberoBum
0cobHUHaMa, a He IpeMa keroBOM UMEHY.

5.YroBapame KpMITO ycayra

Tepmun ,KopucHUK AuUruTasHe HMOBUHe“ o3HayaBa QU3UYKO JIHIlE,
npeay3eTHUKA UJM IPAaBHO JIMLE KOje KOPUCTU UJIU je KOPUCTUJIO YCIAYTY
NOBe3aHy C JUTUTAJHOM UMOBHHOM WJIM Ce NPY’KaoLly ycJayra oBe3aHUX C
JUTMTaJHOM HMOBHHOM 06paTHJIO paau kopulthemwa te ycayre (34U, 4. 2,
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TY. 35). ,Ksnujent” je npukaaguuju tepmut (Bugetu: MICA, nedununuje, T4.
39). KsinjeHT je jenHa yroBopHa CTPaHa, ZIOK je ycayroaasal apyra. [Ipyskanar
ycJyranoBe3aHUX C KpUIITO MMOBHHOM je IPaBHO JIMLe UJIM NpeAy3eTHUK YHja
je leIaTHOCT Py Kakbe jeJHE UJIH BULIE YCayTra Ha podeCcHoHaTHOj OCHOBH, €a
oarosapajyhom sosBosioM (MICA, nedununuje, T4. 15). 3/IU kpyr ycayrosanana
OorpaHMYaBa UCK/bYYUBO Ha MpUBpeAHa ApywTBa (34U, 4. 52)

Kpunrto ycayrozaBuu Hyae pa3auuuTe ycayre. [Ippa kaTeropuja ycayra
obyxBaTaynpaBJ/bakbe IJaTGOPMOM 3a TProBake, pa3MeHy 3a HOBUaHa Cpe/iCTBa
WJIY 32 APYTY KPUIITO UMOBUHY, YyBakbe U YIIPaBJ/bakbe KPUIITO UMOBUHOM, Ka0
Y [IPeHOC Y MMe KJidjeHaTa. /lpyra KkaTeropuja ycjayra o6yxBaTa njacupame,
M3BpIlethe HAJIOra y UMe KJIMjeHaTa, CABETOBAbE U YIIpaB/bakbe MOPTHOIHOM.
MICA ce He pUMembyje Ha ycayre NpyKeHe NOTIYHO JlelleHTpaJu30BaHo 6e3
HMKaKBOT MOCpeJHUKA. AKO KPUIITO UMOBHHA HeMa HM3/aBaolia KOju ce MOoXe
uaeHTUPUKOBaTH, HUje 06yxBaheHa oBoM ypeaooM. MehyTHM, cCy6jeKTH KOju
Npy»Kajy ycayre y Be3W ca TAKBUM KPUIITOM Hnak cy obyxBahenu (MICA,
npeambysa 22).

KpunTto ycayre yk/byuyjy: 1) KynoBUHY U NpoJajy y UMe KJUjeHaTa; 2)
JUPEKTHY TPrOoBHHY AWUTHMTAJHOM MMOBUHOM 3a HOBYaHa CpejCTBa WUJHU
eJIeKTPOHCKH HOBall; 3) pa3MeHy jeJiHe BpCTe JUTUTAIHE UMOBUHE 3a JipyTy;
4) yyBamwe U ynpaB/bame; 5) noMoh y U3fiaBamwy U JUCTPUOYLIUjU; 6) Bohemwe
perucTtpa o 3aJI0’)KHOM NIpaBy; 7) NpUXBaTake U IPEHOC JUTUTATHE HMOBUHE;
8) ynpaB/bae UHBECTUIJMOHUM NOpTPo11oM; 9) opraHu3oBatbe naatdopme
3a TproBame (3/JY, 4. 3). Koz 0BHX yciyra KpUITO jecTe NpeJiMeT YUHHUIOE.
CaBeToZlaBHe ycJiyre nopesaHe € AUTUTAJHOM UMOBUHOM (4. 5 3[JU) u
npaTehu yroBopu HeMajy KpUIITO Kao npeaMeT YHUHUAGe, Beh ce ofHOCe Ha
IepcoHaJ/In30BaHe npenopyke kaujenty (MICA, T4. 24).

[Ipy>kaJsiall KpUIITO yCJayre je Ay>KaH /a ca KJIHjeHTOM 3aKJ/by4H yroBOP KOjU
JedbrHHUIle TpaBa U o6aBe3e, y3 MOTYNHOCT no3uBama Ha ONUITE YCJI0Be
II0CJIOBaKa. YTOBOP CaJp>KU M3jaBy KOPUCHHUKA Jia je YIIO3HAT Ca ONIITUM
yCJIOBMMA, a U3MeHe MOpajy 6UTH JOCTYIHe KJIUjeHTHMa ce/laM JlaHa npe
BbUXOBE NIpUMeHe. YTOBOp ce 3akKJbyuyje y nucaHoj ¢popMH, yKbyuyjyhu
eJIeKTpoHCcKy popmy (3/1H, u. 82).

,Y3BpIlIaBame HaJI0ra" 3HaUu 3aK/by Y€€ YTOBOPa O [IPO/jaju y UMe KJIHjeHaTa
(MICA, Tu. 21). Kaga ycayrogasal u3BpliaBa HaJIoOT KJUjeHTa, a MCTOBPEMEHO
je Apyra yroBopHa CTpaHa, jaB/ba Ce CJAUYHOCT Ca YCJAYroM pa3MeHe KPUIITO
3a KpUIITO UJM KPUNTO 3a HOBal,. MehyTuM, Npy pa3MeHU KPUIITO 3a KPUIITO
WJIM KPUIITO 3a HOBAl ycayrojaBal ofpebyje ueHy. Hacynpot Tome, npu
M3BpIlaBamwky KJWjeHTOBUX HaJiora ycJyrojaBal, Mopa BOAWTHU padyHa o

173



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

Haj6osbeM Moryhem pe3ysaTtaty 3a kaujernta (MICA, npeamby.ia 87). 3/1U Hema
aHaJIOTHY o/Ipe/I0y Koja 3abpamyje CYKob uHTepeca.

[IpoceyHoM nmoTpoIa4yy HUje JIAKO Ja paclioJiaXe KPUIITOM jep je PU3UK
o/, r'y6UTKa 360T TeXHUYKE HEMUCMEHOCTH BUCOK. YCJYyTy IpeHoca Npy:xa
ycJayrojaBal, Koju y UMe KJHUjeHTa NPEeHOCHU KPHUIITO C jeJjHE aJpece Ha
Apyry. OHa He yKJbydyje BaJUJaTope, YBOPOBE UJHU pyAape Koju noTBphyjy
TpaHcaknuje U axxypupajy BC. Yo6uuajeHo je ga ycayroaBuu Hye MPeHOC y
OKBMpY yCJyre 4yBawa, ylIpaB/bakha UJIU pa3MeHe. [IpeHoC TokeHa e-HOBLa ce
cMaTpa IJIATHOM yCJAyToM Kako je Aedunucano y lupexktusu (EY) 2015/2366
(MICA, npeambysa 93). Ycayra ,ipuxBaTa/IpeHoca KPUIITO UMOBUHE" o 3/1U
MMa CacBUM Jipyraduje 3Hauekmwe IITO objallkbaBaMo y HacTaBky (3/1U, 4. 3,
NpeTNoc/aAe U CTaB).

6. [IpaBHM NpOMET Ha OCHOBY YyroBOpa M 6JIOKYEjH
6.1. 3akoHUMO Mpcuwme u npomuenpasHuU npomem

Npeja peneHTpasiM30BaHOT TPXKHUIITA je Ja 3aMeHH TpaJUIlMOHAJIHE
e-TProBUHCKe nJaTdopMe aJiTepPHATUBOM KOja JUPEKTHO MOBe3yje yTOBOpHE
CTpaHe YHyTap Mpexe paBHONPAaBHUX yYeCHUKA (peer-to-peer). [Ipumepu
nocrtojehuxnpruMeHao6yxBaTajy MehyHapoJHY TPproBUHY, po/iajy, pHHAHCHjCKe
TpaHCaKIiuje, JOrMCTHYKE YTOBOpe Be3aHe 3a yB03, U3B03, npaTehe ycayre y3
[apUHY U YIPaBHU MOCTYNAaK, Kao U KOHTPOJIy KpeTakha U MopekJia pobe
(European Parliamentary Research Service, 2020, p. 27). [leneHTpainu30BaHO
TpuliTe oMoryhaBa epukacHO U je/JHOCTaBHO KpeJAUTHUpalbe, U3/[aBathe
rapaHIiyja, IpEKOMOPCKO OCUTYPakbe, eIEKTPOHCKE CePTHPHUKATE 0 KBAJUTETY,
3alITUTY 3/IpaBOT JIAHIIA TPOM3BO/Ikh€e y IpexXpaM6eHoj UHAYCTPUjHU (BUAETH:
Ctynuje caydaja) (European Parliamentary Research Service, 2020, pp. 57-109).
Bsiok4dejH oMoryhaBsa yroBapaurMa Koju ce He 03Hajy a CUTYpPHO, 6e3 0631pa
Ha MeDhyCoOHO oBepeme, pa3Mewyjy AUTUTAIHA J06pa AUPEKTHO peer-to-peer
Ny TeM HJIM IPEKO NOCpeIHUKA aKO TPOMeT 06yXBaTa U KJIaCU4HY po6y. 3a To
Cy 3acJiy>KHa TpHU IVIaBHA KOHCTPYKTHUBHA eJjieMeHTa: (1) peer-to-peer (P2P)
Mpexa, (2) MexaHU3aM KOHceH3yca U (3) KpunTorpaduja jaBHOT U IPUBATHOT
kJsbyua (Barbereau & Bodd, 2023, p. 4).

TpaHcaknyja ¢ AUTMTaJHOM HMOBMHOM O3HadaBa KyINOBUHY, IPOAJjy,
NpUXBaTakbe UM NPEHOC AUTUTaIHE UMOBUHE UJIK 3aMEeHY IUTMTaJlHE UMOBUHE
3a Apyry AurutanaHy umMmoBuny (311, nojMmoBwy, T4. 34). Kako ce KpUNTOo NpeHoCH
ca jeHOT WMaolla Ha Apyror? Ajpeca o3HavYaBa jeJUHCTBEHY 03HAKY (EHT.
identifier) BUpTyeJIHOT MecTa Koje caJip>K1 oJlaTKe 0 oApeheHoj IUrnuTasHoj
MMOBUHHU. YHUKATHU HU3 3HAKOBA O3Ha4aBa O/lpeIUIITe 3a CJIabe U IPUMake
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KPUIITO UMOBHHE, [IONY T a/ipece e-NOIITe UK 6poja 6aHKOBHOT padyHa. Afipeca
je jaBHM unenTUduKaTtop Ha BC u Moxe ce 6e36eaHO AeauTu Apyruma. OHa
npeJicTaB/ba NOjeJUHIA, OPTaHHU3AIH]jy UM IAMETHH yroBop (MPOTOKOJI).

Kapa je peu o on-chain TpaHcdepy KpunTo HMOBHHE, IPOLeC Ce 0/ BHja KPO3
6JIOKYEjH 3a BepupUKaALMjy U perucTpalnujy TpaHcaknuje. [I[peHocusian umMa
CBOj MPUBATHU KJ/byY, Ayradak ajda-HyMepruuKH HU3, KOjU CBAKU HUMaJiall
Jobuje npuiMKoM HHTepakiuje ca BC. [I[pumasaln noMmohy cBor npuBaTHOT
KJbyua reHepulile IPUjeMHY aJipecy U Ha 61JI0 KOjH HauMH je asbe HIPEeHOCHUOoLy
(mopykoM, IUKTUPakbEM, CIMKOM, CKeHUpamweM QR Kozia). [IpeHocuian uHUIMpa
TpaHCaKIlMjy yHOCOM IIpUjeMHe ajipece U oJipehyje KoJMUMHY KpUIITO UMOBHHE
Kojy masbe (Hip. 0,002 BTC). [[pyBaTHYU KJbyY CJAYKHU KAaO JUTHUTAJTHU MMOTITHC
KOju ayTOpHU3Yyje ¥ LITUTU TpaHcaKHjy. CaMo 3HaJ1al IpUBaTHOT KJby4ya MOXe
HHUIMPATHU TpaHchep CpeAcTaBa, ITO je PyHJaMEeHTAJJTHO 32 CUTYPHOCT U
VHTerpuTeT cBaKe TpaHcaKLuje. HAKOH MHUIMpamwa TpaHCaKLUja ce MPeHOCH
Ha BC u nmojiexxe moTBphUBamwy 01 CTpaHe pyAapa UJIU BaJuJaTopa, 3aBUCHO
0/l KOHKpeTHe MpeXe U NpoToKoJa. HakoH 1ITO je TpaHcakIKdja 3abesiexxeHa
y 6JI0K4YejHy, MpUMaJall ocTaje HOBU uMaJiall. [Iponec je TpaHcapeHTaH,
CUTypaH U upeBep3ubuIaH. 3anpaBo, BC camo Gesiexxu (3anucyje) mpoMeHy
Jla je KpUIITO ca NMpBe ajpece cajia Ha JIpyroj aJjpecH, Tj. HOBU GUJIAHC 3a 06e
aapece. BaxxHo je fia ce IpuBaTaH KJby4 He U3Try6U UM OTKpPHje, jep CBAKO KO
¥Ma IpUBaTHU K/by4 KOHTpoJIUIIe KpulTo. Kao Harpazy 3a ofpxamwe cUucTeMa,

pyZAapu Ao6ujajy mpoBU3HU]Y.

Y npakcH ce fieliaBa ia KpUITO POMEHHU BJIACHUKA TPABHUM I10CJIOM, aJIv Ce
Ta mpoMeHa He ofpakaBay BC. OBo je off-chain mpeHoc, 6e3 6esnexemay BC, Ha
OCHOBY IMCaHOT WJIK YCMEHOT criopa3yMa. [Ipesiaja npuBaTHOT KJby4da Ha OUJIO
KOjU HaYHMH (HIIp. CJlatbeM NOPYKe, AUKTUPabeM, IpeajoM nanupa) je 0Bo/bHa
Jla npyubaBuUJIall pacnoJiaxe ,cajapxajem” aapece. MehyTum, kpunrto octaje u
JlaJbe T0J, KOHTPOJIOM MPEHOCHOId, YKOJHUKO MY je KJbyd U Jjajbe JJOCTYIaH,
IITO CTBapa NpaBHY HECUTYPHOCT 3a npubasuoina. Off-chain npomeT omoryhana
peHOoC HeorpaHUYeHe BpeJHOCTHU, 6e3 HKAaKBOT Tpara o TPaHCaKILHjH U 3aTO
je morosaH 3a 3a6pameHe yropope (HEJOMYIITEH IPOMET).

[loce6He side-chain TpaHcakiMje ce 0O/ABHjajy MHMO TJIAaBHOT OGJIOKYEjHA.
YMecTo TOra, OHe ce peaJiu3dyjy 3aceOHUM CUCTEMHUMaA [10J] KOHTPOJIOM Tpehux
guna (layer 2) uam npotokoJsa ypeheHux cmapT yroBopuma. Side-chain
TpaHCaKIuje noJpa3yMeBajy 6p3y pasMeHy 6e3 yeKarmha Ha MOTBPAY MpPeXe U
npaTehux TpolKoBa KapaKTepUCTUYHUX 3a on-chain TpaHcakuuje. Side-chain
TpaHcaKIHje cy 6p:ke 1 epUKacHUje, jep ce He YeKa Ha pyAape UJIU BaJaujaTope
rJIaBHOT JaHUa. Takobhe, momTo ce TpaHcakluja He Gesexku Ha BC, cTeneH
NPUBATHOCTH yYECHUKA je BULIK. MehyTuM, oBaKkBe TpaHCaKIHje 3aXTeBajy
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oapeheHU HUBO MOBepema y Tpehy cTpaHy Koja ynpaBJ/ba cucTeMoM, 6yayhu
Jla ce ocJlatba Ha hbeHY CIIOCOGHOCT Jla CUTYPHO U TaYHO eBUEHTHPA IIPOMET.
Kaxko 6u ce 06e36e11J10 U3BpIIeHe 0BAKBUX YTOBOPA, CTPAaHE YeCTO KOPUCTE
MeTOJ Ile ce KPUIITO HMOBUHA ,3aKJ/bydaBa” on-chain ok ce u3BaH JiaHIia
He 00aBU oAroBapajyhu npeHoc uin o6aBe3a. HakoH u3Bpllema CpeicTBa ce
,ocuo6abajy”.

[lnaTdopma 3a TproBarbe JUrUTaJTHOM UMOBHUHOM je MyJITUJIaTEPaIHU CUCTEM
(Hmp. kpunTo 6ep3a), KOjUM yrpaBJba opraHusaTtop naardopme. OHa omoryhasa
¥ oJlaKllaBa Clajarbe WHTepeca Tpehux Jivila 3a KyNOBUHY WM NPOJAjy
JIUTMTaJHe UMOBHHE, U 3aMeHY JAUTUTAJIHE UMOBUHE 3a APYTY AUTUTAJIHY
HMOBUHY, ¥ CKJIaJly ca 06aBe3yjyhuM MpaBUJMMa OpraHU3aTopa, Ha Ha4MH
KOju I0BO/IU [10 3aKJ/bydera yrosopa (31U, nebununuje tu. 11).

311 npy>xa Behy cinoboay yrosapama oa MICA jep ogo6paBa OTC npaBHH
npomeT. OTC, ckpahenuna o ,over-the-counter, npejictaB/ba €0 TPKUIITA
r/le ce TpaHCaKIlMje Bpllle JUPEKTHO U3Mehy ABe cTpaHe, IpojAaBla U KyILa,
6e3 mocpe/ioBamka TPaAULMOHAJHUX KPUNITO 6€p3u UJIH JPYTUuX NaaTGopMu.
TpaHcak1yje ce JoroBapajy ¥ peajin3yjy IpuBaTHO, Y€CTO y3 IOMOh APy LI TBEHUX
Mpexa. To oMoryhaBa Behy gUCKpeLyjy, AUPEKTHY NPeroBapadyky JUHAMHUKY
n3Mehy cTpaHa W TpaHCakKIlHje NMpujaroheHe crnenuPUIHUM NoTpebama
y4YeCHUKa, yK/byuyjyhu BeJiKe TpaHCaKIlMje Koje ce ocTBapyjy 6€3 3HayajHOT
yTULAja Ha TPXKUILHY LIEHY, IITO je Ha OTBOPEHO] 6ep3u TewKo usbehu.
OTC yroBopu cy nonyJlapHd Mehy HHCTUTYLLMOHAJIHUM UHBECTUTOPUMA U
nojeIMHIMMa KOjU KeJsie TUCKpPeTHe TpaHcaKluje Besrke BpegHocTu. OTC
TproBame JUTUTAJHOM UMOBHUHOM Y PC je 103BOJbEHO, 32 3aK/byYUBakbe U
cnpoBobheme TpaHCcaKlMja yTOBOPHE CTpaHe HUCY AY>KHE [a KOPUCTe ycJayre
61JI0 KOT KpUIITO ycayrogasua (4. 36 3/11).

HemnpenocuBa AururasHa MMOBHHA HUje o6yxBaheHa lepUHUIIUjOM KPUIITO
MMOBHHe (HIP. 60/10BH JIOjaJIHOCTU TproBaukux kyha). /lururajHa UMoBUHA
KOjy IpUXBaTa MCK/bYyYNBO M3/ aBaJal] U KOjy U3 TEXHUYKUX pa3Jiora HUje
Moryhe IUpPEKTHO NPEHETHU APYTUM UMaoliuMa HUje o6yxBahena MICA (MICA,
npeambysa 17). 311 ce He npuMemyje Ha TpaHCaKIHje UCK/bYUUBO Y OKBUPY
OorpaHUYyeHe Mpexe JiMla Koja IpUxBaTajy ogpeheHy AUTUTAJIHY UMOBUHY (HIIp.
3a ogpeheHe Mpou3BoJe UM yCAyTe UM Harpaze), 6e3 MoryhHOCTH HEHOT
npeHoca uju npoxaje (3/14, 4. 6).

BehuHa 3aKOHUTOT IpOMeTa KPUIITO HMOBHHE, @ HAPOYHUTO KPUIITOBAJIYTA,
0/lBHja Ce Ha KPUIITO Gep3aMa y CKJAAy ca MPUHYAHUM NPOIMUCUMA, jaBHUM
MOPETKOM U I06pUM o614dajuMa. iMaonu 06UYHO Ky1yjy U JIpKe KpUMITo Jo6pa
Kao CIEeKyJaTUBHY UHBECTHIH]Y, a He KOPUCTE UX Kao CpeJiCTBO Mmiahama 3a
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po6y unu ycayre. Takohe, oHu Ap>ke Behe cyMe oJf UMaolia KOjU KPUIITO KOPUCTeE
3a HejonyuTeHe yroope (Houben & Snyers, 2020, p. 25).

EBporncka yHMja KaCHU ca NpPOINMCHUMa KOjU NOCIellyjy KPpUITO PpOMeT. ¥
WHJI0HEe3Uju ce KpUNITOM TPryje Ha 6ep3u Ppjyuypca (Mulyani et al., 2022, p.
25). Y cknany c perynatuBoMm CoFTRA u3 2019. roguHe, KpUIITO UMOBUHA Ce
JedbrHULIE KA0 AUTUTAJHO HeMaTepHjaiHo A06po ypeheHor Kperpawba HOBUX
jenMHUIa, 6e3 crio/ballber yTUllaja. OBakBa AeUHUIIMja 06yXBaTa U OUTKOUH,
KOjU HeMa u3zaBaoua. Y UHJ0He3Uju ce KpUITO UMOBHHA He CMe KOPUCTUTHU
Kao cpezacTBo miahawa (Mulyani et al., 2022, p. 29).

[lpoTuBnpaBHa (He3aKOHWTA) KPUITO TPXKHUILUTA CYy BpJIO pa3BHjeHa.
HeponyuTeHu npaBHU MOCJOBU YK/bYUYjy KYOBUHY U NpoJajy fobapa Uau
ycJayra orpaHU4yeHor npoMera (ONyT opyja, Apore U ¢pasicuPuKOBaHUX
JokyMeHaTa) Ha darknet-y, mpame HOBIQ, U36eraBamkbe KOHTPOJie TOKOBA
KanuTaJa, pruHaHCUpamwe Tepopu3sMa. YKpajJieHa KpUITO MMOBHHA OOUYHO
3aBpUIM Ha HeJIeraJIHOM TPXKUUITY U KOPUCTHU ce 3a GUHAHCUpakbe JabUX
KPUMHUHAJHUX aKTUBHOCTU. KpUMUHAJILU 4eCTO 0J] )KpTaBa TPake /1a OTKY I
nJjaTe KpUITOM Koju je Hemoryhe npatutu (Monero, XMR). Ckopo nmoJioBuHa
cBux rogumimux BTC TpaHcaknuja JOBOAU Ce y Be3y Ca HE3aKOHUTHUM
npoMeToM. C 063UpOM Ha IpeTeXXHU TPXKUILHU Y0 OUTKOMHA y OJJHOCY Ha CBa
Jpyra KpUITo j06pa, 0BO je BaXKHO 3anaame. [I[poceyaH KpUNTO e IMHKBEHT
y4yecTBYje y BUllIe TpaHCaKIMja O/ IPOCEYHOT JIeraJHOI KOPUCHUKA, au Cy
OHe HUXXe BPeJJHOCTHU. YMeCTO /a [p>KU OUTKOWH 3a CIeKyJIaTUBHE CBpPXe,
KOPUTH ra Kao CpeJiICTBO pa3MeHe, Tj. HOBal] 3a HeJlerasHa nahamwa (Houben
& Snyers, 2020, p. 26). YupaBo y HeJieraJlJHOM IPOMeTY GUTKOUH MMa CBpXY 360r
KOje je U CTBODEH, Zia 6y/ie HelleH3ypUCcaHo CpeJiCTBO 3a IPEHOC BPEeLHOCTH,
aJITepHaTUBA KJIACUUHOM HOBYaHOM MPOMETY.

[Ipenoc Ha BC je camo modus aquirendi u He npe/icTaB/ba rapaHIyjy /ia je OCHOB
npeHoca MyHOBa)kaH — Moryha je cuTyaluja rje je ycjaeJ XxakepcKor Hamazja
U3BplIeH KPUNTO TpaHcep, Kajla ca CTAHOBULITA TpaBa OCHOBa HeMa. CTame Ha
6JI0K4ejHy MOTEHIMjaTHO CJYKHU Kao pe3yMIIli1ja CBOjUHE, JOK Ce eBEHTYaJTHO
He OCIIOpM J0Ka3uBameM /Jja IPpaBHU OCHOB TPaHCaKIMje HHje HacTao, HUje
NyHOBaXXaH MJIY je KaCHHUje 0TNAO, y CKJIaZy ca IpaBHUM IpaBUJIMMa eKCTEPHUM
y OJHOCY Ha IpaBuJa Kpunrtorpadcke Bannganuje (Damnjanovié¢, 2022, p. 82).

6.2. [lnaharwwe kpunmom

Kaga yroBapau nsiaha cTBap Kpunto Ao6poM, oTBapa ce NUTame Ja Ju
je y muTamwy yroBop o NpoJaju WU yroBop o pasMeHHU. Kaza je Kpunrto
NPOTUBYMHU/OA 3a YCAYTY, OTBapa ce NMUTake Ja JIU je ped 0 yroBOpy O
JleJly UJIM HEHMeHOBaHOM yroBopy. Mako ce y npakcu KOPUCTHU Kao CPeiCTBO
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nyahama, BehMHa MpaBHUX CUCTEMa KPUIITO He TpHU3Haje Kao HoBall. CBaKako
je ped o [BocTpaHO 06aBe3yjyhuM yroBopuMa, na 3a eBeHTyaJiHe IIpaBHE U
MaTepujaTHe HeJJOCTAaTKe CXOJAHO BaXKe ITpaBUJia yroBopa o Ipo/iaju.

Ha koju HauuH ce nyaha BupTyesHoM BaayToM? KpunTo ce pasMemwyje 3a
KPUIITO UJIK 32 TpaJUIMOHAaJHA f06pa. TproBuy Koju NpuxBaTajy KPpUITO
LleHy UCKa3yjy y HallMOHaJIHO] BaJyTH, a U3BplIewme ob6aBe3e 3aBUCU OF
Kypca KpUIITOBaJyTe Ha JlaH mpeHoca (Damnjanovic, 2022, p. 73). Kaga kynarj,
HCIlyHaBa CBOjy 06aBe3y NIpeHOCOM TOKeHa e-HOBIa, Ipo6JieM Kypca ce Tuye
Kypca CTpaHe BaJIyTe Koja je moJiora TOKeHy e-HoBIla. Ha npumep, ako ce neHa
uspakena y PC/] miiaha ca USDT (Tether) onza je pesieBaHTaH Kypc AWHApa
npeMa goJsiapy. AKo ce ieHa HaMHUpYyje CTabUJHUM TOKeHOM Be3aHUM 3a PC/l,
NpaKTUYHO HEMA pasJ/iMKe Y OJJHOCY Ha HaMUpeme JoMahuM HOBLEM.

[To 3/IU, ycayry ,IpUXBaT U NPEHOC AUTUTAJIHE UMOBHHE” KPUIITO YCAYTrO-
JlaBal, npy»a TProBLy TaKo IITO O, MOTpolIaya npyuxBaTta ojrosapajyhy
BpeJHOCT AUTUTAaJHE UMOBHHE, KOja 0ATOBapa LieHU npojaTe pobe 0JHOCHO
Ipy>KeHe yCJyre, 3aMemwyje je 3a 04roBapajyhy U3HOC 3aKOHCKOT CpeJiCTBa
nuiahama ¥ NpeHoCH Taj U3HOC Ha ofroBapajyhu pauyH Tproaua. [IpuxBaTame
JIUTrUTaJHe UMOBHHE y 3aMeHy 3a poby UJIM ycyTre y TPrOBUHHU Ha MaJio BpLIX
Ce UCKJ/bYYMBO PEKO MpY>Kaolia KPUIITO yCAyTe Koju uMa Jjo3BoJy. [IpuxBaTame
Y [IPEeHOC JUTUTAJIHE UMOBHHE HENOCPeJHO ca NoTpollaya Ha TProBLa je
3abpaweH (3/14, 4. 97). U3mebhy kyniia 1 npo/jaBiia - Tpropiia Ha MaJio Hamehe
ce Tpehe JsiMLe, npy»KaJial, KPUIITO yCJayra, MHa4ye je yrOBOpP HUILITAB jep je
NpPOTHBAH NPUHYAHOM Iponucy. Argumentum a contrario, JUpeKTHa IpoJaja
n3Mehy PU3NUKUX JIMLA, Kao M u3Mehy NpaBHUX JIMIla HA BEJIUKO je J03BOJbeHa
KaJia ce lleHa HaMupyje kpunToM. [lopes Tora, npukKJaaJHUjU HA3UB 32 YCAYTY
onvcaHy y 4s. 97 311 je ,npuxBaT u pa3MeHa“, jep Tprosal, Ha MaJio yONIITe
He JIo61ja KPHUIITO.

Pemewse u3 3/ y npakcu HHje MOBOJbHO 3a Tprosia Ha MaJio. [lonygom
MpPOU3BOJA U yCJyra y pa3MeHy 3a KPpUITO, OH MOTEHLIUjaJHO IIUPHU KPYT
KJujeHaTa. MehyTum, Tpropan Ha MaJjio HUKa/Ja Hehe OUTHU y NPUIULH [A
pacnoJsia)ke TUM KpUNITOM, Zia Ta P>KU UJIM KOPUCTH 3a Aiasba Niahamwa. Jlasbe,
nocpeJHUK Hansahyje HaKHaAy 3a IPYKeHy YCJAyTy, Te TproBal Ha MaJio Hehe
JlOGUTH NyHY LeHy, Beh ymamweHy. Mako AUruTajHa UMOBUHA HOCHU ca CO6G0M
BeJIMKY /103y IPAaKTUYHOCTH, eGUKACHOCTU U HUCKE TPOLIKOBE, OBUM pelleheM
Cy Te IpeJHOCTHU MaXOM aHyJ/IMpaHe, a caMe TpaHCaKLHje Cy 3aKOMIIJINKOBaHe.
[To3UTHUBHO je cBaKaKo IITO ce U3Mehy HAIlMX U CTPAaHUX KOMIIAHUja HalJaTa 3a
NPOU3BOJIE U YCJIYTE MOXKE BPUIUTH JUTUTAJTHOM UMOBUHOM 6€3 Mocpe/iHUKa
(Myuapuh, 2023).
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3/11 Ha mocpesaH HAYMH ClpedyaBa KPUIITO /ia IOCTaHe NAaH/laH HOBLY. JelaH
ayTop 3aK/by4yje Ja KPUIITOBAJIYTHE IIeMe He MOT'y Z1a IOCTaHy Mepa BpeJHOCTH
NPOU3BOJA U yCJIyray NpoMeTy, U TUMe NIOCTUTHY jeIHY 0/ 0CHOBHUX QYHKIHja
HOBIIA, HAKO Ce KOPUCTE Kao CPeJICTBO pa3MeHe, YUMe Ce CMamyjy oapeheHu
HeraTUBHHU epeKTH Mo NpUBpeay U npaBHe cy6jekTe (Damnjanovié¢, 2022, p.
93). 3a TOKeHe e-HOBIIA OBAj AQpTYMEHT He CTOjH.

[lnahamwe KpunToM, ymecTo eBpoM, Cy36Hja U eBPOICKH 3aKOHOJABaIl.
HapouwuTo je Ba>xHO Jja ce IpolLieHe U IpaTe TpaHCaKLMje HAMAPeHe TOKeHUMa
Be3aHMM 3a MMOBHUHY Ka/la Ce OHU KOPUCTe Kao CPpeJiCTBO pa3MeHe, HAapO4UuTO
KaJa ce pajiu o ahawy AyroBa, yK/byuyjyhu TpaHcakLyje ¢ TpropuuMa. thux
Tpeba pa3/IMKOBATHU OJ] TPAHCAKLIUja paAH yaarama. lllTaBuiie, ako ce TOKEHH
Be3aHHU y3 UMOBHUHY YNOTpeb6/baBajy y BEJIMKOj MepPU Kao CPeACTBO pa3MeHe
Ha MOAPYYjy C je IUHCTBEHOM BaJIyTOM, U3[JaBaoOLly CY Y KHHU Jjla CMake CBOjy
AKTHUBHOCT. TOKeH Be3aH Y3 MMOBUHY KOPHUCTH Ce BEJIMKOj MepH Kao CpeCTBO
pa3MeHe ako IMpocevyaH 6poj IHEBHUX TpaHCaKIlMja MpeMaiyje 1 MUJIMOH, a
HBbUX0Ba HEBHA arperaTHa BpegHocT je 200.000.000 EUR (MICA, npeam6ysia
61). /lpyruM pedyrma, TaKBU TOKEHH yrpoKaBajy MOHETAapHU CyBEpPEHUTET
Jp>KaBe U CTabUJHOCT TpaKULITA. [lakJ/ie, 3aKOHOaBall je HAPOUUTO CyMbUYaB
KaJia ce HOBYaHa o6aBe3a HAMUPYje KpUITOM, 0K 6/1arOHaKJIOHO TJiefia Kaja
ce KPUIITO KOPUCTH Kao MHBECTULIMOHO A06po. Y foMaheM npaBy 3abpameH je
CBaKH KPHUIITO NPOMET y TPrOBUHU Ha MaJio, 6e3 063upa Ha 06UM U BPEIHOCT,
LITO je HeCpa3MepHO orpaHUYeme cj0b60o/e yropapama. Y JanaHy, 3aKoH 0
IJIATHUM yCJyraMa npu3Haje KPUITO UMOBUHY Kao HauuH miahamwa, 6e3
OorpaHUYeHa y NOTJIe/ly IoceloBakba U TproBamwa (Mulyani et al.,, 2022, p. 30).

Ca nuahama, HamJlaTe U NPEHOCH y JMHApUMa y Be3d ca TpaHCaKIjdjaMma C
JUTUTAJHOM UMOBHMHOM 06aBJ/bajy ce y CKJIaJy C IpolnucuMa Kojuma ce ypehyjy
nJaTHe ycJyre, 0K 3a IJlahawa, HalJlaTe U IpeHoce Y JleBM3aMa y Be3U ca
JUTMTaJHOM HMOBHMHOM Bajke POIKCH O IeBU3HOM nocoBawy (314, 4. 12).
bes onrosapajyhe orpage, oBa ofpez6a BaXku 1 3a NpoMeT U3Mehy GU3NUKUX
JILA, IITO je HeCpa3MepHO OTpaHUYeHhe.

BuTtkouH ce de facto KOpUCTH Kao HOBAl], lbUMe Cce KyNyjy 06pa U npobaBbajy
ycJiyre, y3 OTpaHUYEHOCT Ha KPYT JIMIla Koja ra npuxBaTajy. Peasine notpebe
YrOBOPHUX CTPaHa M CYUITHHA HBUXOBHX YIrOBOPHUX OJHOCA HaJaxy JAa
KpUIITOBaJNyTe Tpeba y NPUBATHO-IPABHOM CMHUCJY TPEeTUPATU Kao HOBAILL
(Damnjanovi¢, 2022, p. 79). OBaj 3aK/by4aK CTOjU HAPOYHUTO Kajia Ce Paju o
TOKeHHUMa e-HOBIa.

[IpaBHO ryielaHo, KPUNITOBaIyTe (IPBe reHepaluje) He MPeICTaBJbajy HOBAII.
He Baxku Apr>kaBHA Teopuja 0 HOBILLY, jep HUCY ypeheHe 3aKOHOM, HUTH Yy BehuHU
Jip>KaBa UMajy CTaTyC 3aKOHCKOT cpe/icTBa niahamwa. Takohe, HUCy HoBall O
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MICUXO0-COIIMOJIOLIKOj TEOPHjH, jep HUCY IIOCTUTJIE HYKaH CTeNeH TreHepaJsiHe
npuxBaheHocTu. MehyTuM, TO He cipedyaBa Jjla ce IOMMajy Kao CPeJCTBO
nyahawa 3a notTpebe npuBaTHOr npasa (Damnjanovié¢, 2022, p. 79). YKoIuKO
je OBO TauHO 32 KPUIITO NPBe TeHepalidje Tj. KPUIITOBAJyTe, OH/Ia HEMa IUJIeMe
KaJla Cy y MUTamky TOKEHHU e-HOBLA (CTAOUJIHU TOKEHH).

[lnahame, 0AHOCHO HCNYHEH€ HOBYAaHe 06aBe3e Moryhe je U3BPIIUTH KPUIITOM,
aJIk CaMO YKOJIMKO je TaKO U3PUUYHUTO UK Ipehy THO yroBopeHo uamehy ctpaHa.
Crora, He MOXe Ce CMaTpaTH /1a je ped 0 UCIYyHEHY aKO je MPBOGUTHO OUJIA
yroBopeHa HoBYaHa o6aBe3a, Beh 0 3aMeHH Ucnyhema (datio in solutum) (Dam-
njanovic, 2022, p. 76).

MebyTuM, YKOJUKO je MHULMjaJHO JIOTOBOPEHO Ja Ce y 3aMeHY 3a poby
JlpyT0j yTOBOPHOj CTpaHu npeHece oApeheHu n3HOC GUTKOUHA, U3 U3JI0XKEHOT
cxXBaTama Jla KPUIITO HUje HOBall, CJIe[ly [ia je ped 0 yroBopy o pasMeHHu. Haume,
yroBOp O pa3MeHU NpeTIoCcTaB/ba pa3MeHy Jobapa 6e3 nocpeAcTBa HOBLA, U
NOYMBa Ha KOMIIJIEMEHTApPHOCTH oTpeba yropapaya. CynpoTHO, KoJ yroBopa
rZie je IpeAMeT NpecTalMje jeJHOT yroBapaya CpeiCTBO pa3MeHe, yropapay
npuxBaTa oApeheHy KOJMYNHY 3aMeHJ/bUBUX CTBAPH, KOje Ce He MOT'y JUPEKTHO
KOH3yMUpaTH, yMEeCTO A06pa Koje 3a/l0Bo/baBa crnelupuyiHe U HemocpegHe
notpebe. Koj cpescTBa pa3MeHe HarviallleHa je 3aMeHJ/bUBOCT, jeIHA je AUHULA
“Ma UJIeHTHUYHA CBOjCTBAa U BPEJHOCT Kao U CBaka Jpyra jeguHuna. CtBapu
y KOMepIMjaJJHOM IPOMETY He MOT'Yy y IYHOM 0OMMY Jla IOCTUTHY QYHKIU]jY
CpeACTBa pa3MeHe UaKo Ce 3a Ty CBPXY KOPUCTe, jep Cy UMlaK HaMeHeHe 3a
KOH3yMallMjy, KOja UM HEMHUHOBHO cJejyje. /lakJje, CylITUHCKA pas3JiuKa
n3Mehy yroBopa o npo/iaju ¥ yroBopa 0 pasMeHH JieKU Y 3aMeHJbUBOCTH U
HENOTPOIIHOCTH CPeJICTBAa pa3MeHe — OBe 0COBUHE Ce jaBJbajy KOJ, yToBopa 0
npo/aju, a HeJ0CTajy KoJi yroBopa o padMmenu (Damnjanovic, 2022, pp. 77-78).
buTkouH (y3uMaMo ra Kao NpuMep jep je Haj3HAYajHUjU KPUIITO) UCIyHhaBa
ycJoBe Jia OyJie cpe/iCTBO pa3MeHe, LLITO YKa3yje Ha NPo/ajy BHUILe HEr0O Ha
pa3sMeHny.

Mako GUTKOUH KapaKTepHIly HaBeJleHe 0COGHHE, IpeMa CaJlallllbeM CTakby
y YHOOpeAHOM U CPICKOM IpaBy, jeJUHO yroBapameM HOBUYaHe obGaBese
yroBOp Ce MOXe MPaBHO OLEHHUTH Kao Mpo/aja, MTo Jabe MoJpa3dyMeBa
ozapebeHe npaBHe nocyenule. Ha npuMep, Koz nposaje y NpuBpeH IieHa ce
IPeTNOCTaB/ba IpeMa 3aKOHCKUM KPUTEPHjyMHUMa, ZIOK KO/l yTOBOpa 0 pa3MeHU
npejMeT o6aBe3e Mopa OUTH eKCIJIMIUTHO ofpeheH. Takobe, nposasal je y
NOBOJbHHU]jEM I10JI0KA]Y, C 003UPOM Jla Cy HOBYaHe 06aBe3e JoHOCHUBe. Iy >KHUK
o6aBe3e peHOCa KPUIITO A06pa M3 yTOBOpa 0 pa3MeHH AyKaH je ja rapaHTyje
MHUPHY U KOPHUCHY Ip’KaBUHY Ha CTBApH Koja ce pa3Memyje, ITO HUje Cayuaj
ca Iy>KHUKOM HoB4YaHe o6aBe3e (Damnjanovié, 2022, p. 78). Ca apyre cTpaHe,
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JIOK JIOHOLIIeHe TOTOBHHE MOT'y la TpaTe $pU3KUKe IOTelKOoNe U pU3UIHY, OHE ce
NPUJMKOM HaMHUPEekha KPUIITOM He jaBJbajy jep ce TpaHcdep oaBHja online, Ha
BC. OBa susieMa u3Melhy npojaje v pasMeHe je yrJiaBHOM O/; TEOPHjCKOT 3Havaja.
Wnayve, yroBop o pa3MeHU je BepOBaTHO Haj3acTyNJ/beHUjU YTOBOP KaJja ce pajiu
0 KpUIITO IPOMeTY, UMajyhu y BUAY Jia Ce Ha OPTaHU30BaHUM MemhayHULaMa
NpeTeXHO Meka CTAGU/IHU KPUIITO 32 KPUIITOBaJyTe U 06pHyTO. [lakje
pajZiu ce 0 pa3sMeHH ,KPUINTO 3a KPUINITO.” Y BeJIMKOM 6pojy caydajeBa Kypc
KPUIITOBaJlyTa Ce U He U3pakaBa IIpeMa 3BaHUYHOj BaJlyTH, HErO Kao nap
BTCUSDT uau ETHUSDT.

CxBaTame 110 KOjeM IIpo/iaja 3a KPUIITO Npe/ICTaB/ba pa3MeHY HHUje y CKJIaAy ca
HaMepoM yroBapaya, HUTH ca IPUPO/IOM BUXOBOT 0/iHOCa UMajyhu y BUAY Aa
HEMa KOMIIJIEMEHTAPHOCTHU NoTpe6a. YKoIuKo o/ipeheHa cTBap GyHKIMOHUIIIE
Kao CpeJiICTBO pa3MeHe M3Mehy yroBapaya, HENPUPOJHO je ca CTAHOBHUIITA
NPUBATHO-IPABHOT PEXKMA, IIEHUTH je TpeMa TOMe J1a JIM je U3/jaTa o/ CTpaHe
npkase (Damnjanovic, 2022, p. 78). [IpuxBaTajyhu oBaj apryMeHT, U eMO joIll
JlaJbe, Te y 3aKJbYUKY 0CIIOpaBaMo Jia Ce I0jaM KPUIITO JJo6pa 13 jaBHOT IpaBa
HaMehe rpahaHCcKOIpaBHOM NNPOMETY U HaYI[U.

6.3. Kpunmo kao npedmem npodasguege o6asese

KpunTo ce nposiaje Ha NTpMMapHOM M CEKYHJAapHOM TPXKUIITY. ,U31aBame
kpunto umMmoBuHe" o 3/IU je npojaja Ha npuMapHoM TpxkulTy (Mirkovié,
2023, p. 26), kao ny MICA. JaBHa NOHY/a je 06aBelITe e Y OUJIO0 KOjeM 00JIUKY
1 6UJI0 KOjUM CpeJiICTBMMA, KOjUM ce IIpy2ka J0BO/bHO HHOpMali1ja 0 ycJ0BUMa
NOHY/le KaKo 61 NOTeHIMjaJIHU UMAoL U Oy YU 0 KynoBUHHU. (MICA, T4. 12.)
[lnacupame je cTaB/batbe KPUINTO UMOBUHE Ha TPXKUIITE 3a KyILie, y UMe UJIH
3a pauyH nonyguona (MICA, T4. 22).

PaszMeHa KpUIITO UMOBHHE 3a HOBYAaHAa CPeJICTBA 3HAYU 3aKJ/byUyeke YyroBopa
0 KYINOBHHU WJIM NMPOJIajH Ca KJHWjeHTHMa y 3aMeHy 3a HoBar, (MICA, T4. 19).
PasMeHa KpUNITO UMOBHHE 3a APYT'y KPUITO UMOBHUHY 3HA4HM 3aKJ/byuee
yroBOpa 0 KYMOBUHU WJIM PO/IAjU ca KJIUjeHTUMA ¥ 3aMeHYy 3a APYTY KPUIITO
HMOBUHY y3 ynoTpeby BaacTuTor kanutasa (MICA, T4. 25). [lakje, yak ce u
pa3MeHa KpUIITO 3a KPUIITO 03HAYaBa Kao Npo/aja.

Kpunrto uMoBrHa HUje GecnyiaTHO NOHYheHa ako Kynuu Mopajy JJ0OCTaBUTHU
WM ce o6aBe3yjy fia he JocTaBUTH JIMYHe NoJATKe y 3aMeHY 3a Ty KPUIITO
MMOBMHY UJIM aKO NOHY/UJIAL, OJf NIOTEHIIMjaJIHUX UMaolja IPUMHU OHUJI0 KaKBY
HaKHaAy, MPOBU3U]jy, HOBYAaHe UJHU HeHOBYaHe KopucTu (MICA, 4. 4). [Tojam
nceyno6ecnaaTHOCTH 06paguian cMo panuje (LBeTkosuh, 2016).
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[To 314, survTasnna MMOBUHA HacTaje U3/laBaweM (eMUCHjOM) U KUGepHETHUYKOM
akTuBHowhy Tj. pyaapeweM (Hrnjak & Kascelan, 2021, p. 116). JlurutansHa
MMOBMHA Ce CTUYe IPAaBHUM I10CJIOM Ca KPUIITO YCAYTojaBLeM (JeprBaTUBHO)
Y He3aBUCHO 0[] kera - pyAapewmeM. Pynapemwe je OpUrMHApPHO CTULAHbE
KpUITO J06apa, yJarambeM CONCTBeHUX cpefcTaBa y BC nundpactpykTypy.
Pynapemse je onpeheHo kao ,cTUllalbe JUTHTAJIHE UMOBUHE YUeCTBOBAKHEM Y
Npy:Kamwy ycayTe pauyHapCcKOr NoTBphuBawa TpaHCcaKLiUja y MHPOpMaMoOHUM
CHCTeMHMa KOjH ce oJJHOCe Ha ojipeheHy IUrUTaJHy UMOBHUHY " (4JI. 2, TY. 36).
Pynapeme je 03B0OJbEHO, aJIU Ce HAa pyZape He npuMewyje 3[1U. Pynapu kpunto
JlobpuMa Mory ca060/JHO pacnoJiaraTy 6uJo KopuiihemweM ycayra Koje Hyie
KPUIITO yCJAYTroAaBLy, 6uo TpaHcakyujama Ha OTC Tpxuuty (4. 6 311).

6.4. TokeHuszayuja

Kpunro TokeHusanuja je npolec npeTrsapamkba UMOBHUHCKOI IIpaBa HWJH
JipyTe BPeJHOCTH Y JUTUTAJHU TOKeH paju Tproeawa Ha BC. TokeHusanuja
oMmoryhaBa fia ce pasiu4uTa f06pa, o]y HeKpeTHUHA U YMeTHUYKUX Jiesa [0
aKILMja KOMIIaHMja U IIpaBa UHTeJIEKTyaJIHe CBOjUHEe NIpeTBOpe y JUTHTaJHe
TOKeHe pa/iu KyNoBHHe, IPO/jaje, IPeHOoca UJIU pa3MeHe Y 6JI0K4ejH OKPYKeky
(Sandner, 2023). [IuTame je HAPABHO KOJIMKO TaKaB IPOMET NPOXU3BO/HU J1€jCTBO
y CTBApHOM CBEeTY, Tj. KAKBO je kberoBO NIPaBHO /ejCTBO, HAPOYUTO Kaja Cy
TOKEeHHU30BaHa HeJJUTMTa/IHa 06pa 32 UMjU ce IPOMET TpaXKu ojpeheHa popma
WJIM J103BOJIA.

Tokenuzanuja uma onpehene npeguoctu. [loehaBa ce TMKBUHOCT UMOBUHE
KOja je MHaYe TENIKO MpeHocuBa. PacTe JocTynHOCT jep ce oMoryhyje mupeM
KpYTry MUHBECTHUTOpA []a yYeCTBYjy y IPOMETY HHA4e AOCTYITHOM CaMO BEJIMKUM
MHBECTUTOPHUMA UJIU CllellhjaIn30BaHUM GpoHJoBUMA. Jl06pO TOKEHU3AI[1jOM
NOCTaje JIeJbUBO, IITO 3HAYH J]a KYIIH MOTY KYITUTHU CaMO MaJiH Y/1€0, CJINYHO
KYTNOBUHHU aKIuja npey3eha Ha 6ep3u. EBUieHTHpabe mpoMeTa Ha 6JI0KYEjHY
06e36ehyje TpaHCIIapeHTHOCT U HEU3OPUCUBY €BHU/IEHIU]Y KOja oJiaKIlaBa
npahemwe KpeTamwa A06pa (MopekJio).

KpunTo TokeHHU3alUja npeAcTaB/ba MOCT M3Mehy TpaguIMoHAaIHUX QUHAHCH]-
CKUX TPXUIITA U 6JIOKYEjH TEXHOJIOTHja, 0TBapajyhu MoryhHoOCT 3a Hanpeiak
y npoMeTy fob6apa. [lo jeqHoM muibewy, 3/IU je ycMepeH Ka TOKEHU3ALUjU
(Myngpuh, 2023). ¥ fa/pum ucTpakuBambuMa noBesaheMo TOKeHU3aLujy ca
JIETUTUMAIMOHUM NallMpUMa U 3HanMMa u3 4. 256 u 257 300.
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7. 3aK/by4akK

Kagza ce npuBaTHO NpaBo ocJiakha Ha JlepUHUIMje KOje Aajy OpraHHu jaBHE
BJIACTH (3aKOHO/[aBall), IOCEOHO Y KOHTEKCTY KPUIITO 06apa y LIMpeM CMHUCIY,
Jl0J1a3U 10 HEKe BpCcTe cyKo6a nHTepeca. OBaj Cyko6 Mpou3Jia3u U3 YHbeHUIle
Jla leHTpaJiHe 6aHKe U 6aHKapCKH CEKTOP YONIITe, KOjU UMa 3Ha4YajaH yTHIAj
NpPUJMKOM JIOHOLIeHkha Iponuca U3 oBe 06J1aCTH, YeCTO BUAU KPUINITO Jo6pa
Kao JUPEKTHY KOHKypeHIHjy. TpaguiuoHasHe GUHAHCUjCKe HHCTUTYIIH]e
Cy MOTHUBUCaAHe Jla 06JUKYjy JebUHUIUje KPUIITO UMOBHMHE Ha HAYMUH KOjU
OorpaHMYaBa WUJIM yCIOpPaBa HeH Pa3Boj U MPUXBaTalbe, KAKO O 3alITUTHJIE
CBOje MOCJIOBHE MoJieJie U TPXKULIHY AOMUHALUjy. Maja noctoje ogpehenu
jaBHU MHTEpPECH KOjU ONpaB/aBajy NIOMeHYTa OrpaHUYena Kaja Cy y NUTawby
KpPUITOBaJyTe, CMaTPaMo /ia je 3a KOPUCHUUYKe TOKeHe inbepaJsin3anuja HyKHa.

C 0631poM Ha OBaj NOTEHIUjaJIHU CYKO6 UHTepeca, OCJambake MPUBATHOT
npaBa UCKJ/bYUYUBO Ha JePUHULMje KOje Hy/ie NIPaBHULU He-LLUBUJIUCTH paba
IpaBHe HOpPMe Koje He oJpakaBajy CTBapHY NIPHUPOAY U MOTEHIHjaJl KPUITO
Jo6apa. TakaB IpUCTyI OrpaHUYaBa MHOBALMje U PacT KPUIITO TPXKULITA, LUTO
HUje y UHTepeCy peaJIHOT CeKTopa NpUBpeJe U Iuper gpymTsa. CTora je BaxKHO
Jla ce y 06JIMKOBawy NpaBHUX AePUHULHja Y3MY Y 063Up pa3JIMIUTU UHTEPECU
Y NepCrneKTUBe, YK/bYUyjyhu KPUIITO UHAYCTPHjY, Ka0 U HE3aBHUCHE NIpaBHe
cTpyumake. TUMe ce ocurypasa /ia peryJjaTusa 6y/ie npaBe/iHa, ypaBHOTeXeHa
Y 1a IOJICTHYe 3[jpaB Pa3Boj y 0BOj 06/1aCTH.

H3pas “gurutasHa umoBuHa” U3 3/IU HUje afileKBaTaH jep je MPEeunupoK. Y
JUTYTaJHe 3aluce cnajiajy HIp. OOMYHU TEKCTYaJHHU JJOKYMEHTH, CJIHUKE,
MY3UYKU 3alMCU UM JAPYTH OGJULU JUTHTAJHUX oZaTaKa 6e3 TpXKUIIHE
Bpe/lHOCTH. JIUTUTa/JIHU 3aMMCHU Cy PEryJMCaHu U APYyTruM crenuPpruiHuM
3aKOHUMa, HIIp. oZpeheHe BpcTe JUTUTAJTHUX BpeIHOCHUX ANUpa, JUTUTAJTHU
3/lpaBCTBEHU 3alMCH, JUTUTAJHU UAEHTUPUKATOPH U CAUYHO. [I[paBo 3alITHUTE
noTpomiaya Beh je jebuHuca o AUTUTANHYE caap:kaj (Hukonuh & liBeTkoBUN,
2014), niuryuTajHe ycayre Kao ¥ poby ca AUTUTAJHUM eJleMeHTUMa. JIurutajanu
cajpikaj ce ucnopyuyje, Kymnyje, npojaje U NpeHOCHU eJIeKTPOHCKH, aJIu HUje
KPUIITO, UAKO 10 TOj OCOOUHHU yiasu y AebUHULUjY AUTHUTATHE UMOBHUHE U3
3/IU. Y npuBaTHOM NnpaBy, MUMOBHHA O3HAa4YaBa CKYyI MaTepujaJHUX NpaBa U
06aBe3a KOHKPETHOT paBHOT cy6jekTa. Kajja je macuBHa cTpaHa UMOBHHE Beha
Hero akTHBa, UMOBHHaA je HeraTUBHA. M3pas “gururtajHa UMoBUHA” 03BOJbaBa
€aMo NMO3UTHUBHY CTPaHYy UMOBHHE.

3aTo je aJleKBaTHUjH U3pa3 “KpUITO J06po”, iepuHUCAHO TPEKO [IBA eJIeMeHTa:
(1) mpuBaTHa npupoa gob6pa u (2) ynorpeba kpunrorpaduje u DLT. Tume ce
WCKJbY4yjy AUTATaJHU 3anucu MuMo BC, kao u gpxkaBHu kpunto CBDC. YMecTo
poro6aTHe CHHTAarMe “npy»kaJal ycjayra noBe3saHux C JUTUTaJHOM UMOBUHOM”
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nomenyTey 3/IU npeko 90 nyTa, 60/be je “KpUNTO ycayroganal”’, YyuMe Npormnuc
MOCTaje jacaH U Y TaK. ICTo BaXku M 3a U3pa3 “ycJiyra nope3aHa c JUTUTAJTHOM
nMoBUHOM” moMeHyT 230 nyTa. bosbe je “kpunTo ycayra”.

311 nebunuLIe CTaGUIHY AUTUTAJHY UMOBUHY, a1 je nojaM QyHKIMOHAJTIHO
ob6jammeH y MICA. /lyr o n TOKeHa e-HOBIIA je 110 BPeTHOCTU UJIEeHTUYaAH YTy
0/l N HOBYAHMX jeJUHMLIA BaJyTe 3a KOjy je TOKeH Be3aH. YcJjieJi orpaHu4Yeha
jaBHONpaBHe MPHUPOJie CJIeAH Jla Ce UMAK He paJd 0 HOBYAaHOj 06aBe3u HAKO
je HaMepa YyroBOpHUX CTpaHa npojaja. HakHazga uspaxena Hnp. y USDT nHuje
HUILITA APYTO [0 LleHa uspaxkeHa y YC/.

Wnak, ncnymweme oBe YMHU/I0€ je CKOITYAHO y3 HeKe 10JJaTHE PU3HKe Y OHOCY
Ha UCIIyeme HoBUaHe o6aBe3e. [IpBY pU3MK je IOBe3aH ca BoJaTUJHOLWINY
KPHUIITO TP>KUILITA; UAKO Cy CTAOWUJIHU TOKEHU [iU3ajHUPaHU Ja 0JpKaBajy
KOHCTaHTHY BpeJHOCT, IOCTOjU PU3UK o, GJIyKTyal|dja Koje yTUUY Ha CTBapHY
BpPEeHOCT TOKeHa. /Ipyru pu3uK je TexHU4YKe npupoze; BC Mpexxa Ha Kojoj
bYHKIMOHMIIE TOKEH MOXe NpeTpreTH NnajJi UJIU TEXHUYKe NpobseMe, HITO
oMeTa UJIM oJiJIa)ke TpaHcakKiuje. OCUM TOra, NoCToje U CUTYPHOCHU PU3HUIIY,
yK/byuyjyhu MOTYRHOCT XaKepCKHX Hanaza Uy rybuTKa NpUCTyla TOKEHY
360r 3a60paB/beHUX JIO3UHKU MJIM KOMIIPOMUTOBAHMX NPUBATHUX KJbyuyeBa.
Ha xpajy, mocToje u perysaTopHu pusuny, 6yayhu fa npaBHU OKBUD KOjU ce
OZlHOCH Ha KPUIITO jOIlI YBEeK HUje y IOTIyHOCTH pa3BHjeH U CTaH4apAU30BaH,
LITO CTBapa IpaBHY HEU3BECHOCT Y [IOIJIely IpU3HaBamba U TPeTMaHa OBaKBUX
TpaHCaKLyja.

3aKOH 0 JUTUTAJIHOj UMOBUHHU Kao U MICA TpeTupajy KpUIITO Ka0 HOBY BPCTY
MHBECTUIUOHOT Aobpa. MehyTuM, y mpaBHOM NPOMETY KPUIITO je IpeMeT
YrHU/0e 06JIMrallMOHUX YITOBOpa U HE3aBUCHO OJf HaMepe Jla Ce UHBeCTUpa.
3aTo cy oapenbe OBUX MPOMUCA CAMO MOCPEJHO KOPHUCHE 3a 06JUTallMOHO
yTOBOPHO MPaBo Kao NpaBHY AUCLUIIKHY. [loayiie, oapenbe o cioboaHom OTC
TProBamy U CJI060HOM pacloJiarakby KpUITO A06pUMa J06HjeHUM pyAapenheM
HeJIBOCMHUCJIEHO TOBOpe Ja ce paJiu 0 MYHOBaXHHUM YTrOBOpPUMA Y CMHUCJIY
HUXO0BE JONYLITEHOCTH. Y IPAaKCH Ce KPUIITO KOPUCTH Kao CPpeJiICTBO pa3MeHe
6e3 nocpegHUKa u3Mehy yropapaya, cJ10607Ho oJ; 6110 KakBe 1eH3ype. OTC
YrOBOpHU Cy allCTPaKTHHU, He BUJHU Ce 3allTO YyroBapadyu pa3sMenyjy KpUIITO,
IITO 3Ha4M Jla Cy NOTO/{HHU 3a IPUKpPHBamwe HeJJ03BO/beHNUX IPAaBHUX [10CJIOBA.

YuHu/6a Koja rjiacu Ha KpUNTo je dare, ©ako ce pajiu o 6ecTesilecCHOM J106py.
To je mo3uTHBHA 06aBe3a, LLITO 3HAUU /1A je HAKHAAHO UCIYHbeHe HAKOH [0 Hbe
Moryhe, U ja3acTapesiocT Teye HAKOH UCTeKa PoKa J0CNeNOCTH. Y 06/IMraliOHOM
npaBy, 1a 64 06aBe3a 6UJ1a MyYHOBAXKHA, IpeAMeT YHHU16€e Tpeba Ja je ogpehen
uiauv ofpenuB. Kaga o6aBesaryiacu Ha NFT, ped je o uHAUBUIya/HO oA peheHoj
06aBe3y, LITO 3HAYH Jla TOCTOjU pU3UK nmponacTu. Kajja o6aBe3a He ry1acu Ha
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NFT, ofHOCHO Ka/ia ce pa/iv 0 3aMeH/bUBOM TOKEHY, ped je y reHepuyKoj 06aBe3n
¥ BaXku genera non perunt. Kpunto o6aBesa je ogpeheHa yKoJIMKO je MO3HAT 6poj
00pauyHCKUX jeJUHULIA U HA3UB TOKEHA, 0/JHOCHO YHUKATHU UleHTUQUKATOP
ko NFT. llopen Tora, moTpe6Ho je ogpeauTu U BC TpaHcakiuje, ¢ 063UpomM
Ha TO /ia PU3MIM U TPOLUIKOBY TpaHCaKIiMje MOr'y GUTH 3Ha4yajHO pa3JU4YUTHU
Meby Mpexama.
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CRYPTO AS AN OBJECT OF CONTRACTUAL OBLIGATION
UNDER THE REGULATION ON MARKETS IN CRYPTO ASSET
(MICA) AND THE DIGITAL ASSETS ACT (DAA)

Summary

The paper examines the legal status and treatment of crypto assets in the context
of contractual obligations. The analysis begins by considering the evolution from
cryptocurrencies to crypto-goods, with special reference to definitions and terms
used in the context of private law transactions. Then, the author focuses on the
contractual parties under the EU Regulation on Markets in Crypto Asset (MiCa,
2023) and the Serbian Digital Assets Act (DA Act, 2020), where crypto-assets are
predominantly treated as investment assets. Special attention is given to e-money
tokens in the context of monetary obligations, as well as to Non-fungible tokens
(NFTs) that have not yet been covered by regulations. The paper also refers to
the contracting of crypto services, exploring how contractual relationships are
formed and regulated, and elaborating on legal transactions based on contracts
within the blockchain environment and tokenization. In conclusion, the paper draws
attention to the problematic terminology used in the Serbian Digital Assets Act
(2020), stating that the term “digital asset” (srb. “digitalna imovina”) is too broad
and inadequate, and proposes the term “crypto asset” (srb. “kripto dobro”) which
is defined through two key elements: the private nature of the good and the use of
cryptography within the Digital Ledger Technology (DLT). This paper correlates
the general theory of contract law and nominate contracts when the contractor’s
performance is in crypto.

Keywords: crypto, sale, NFT, token, contractual legal transaction, obligation.
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VIDEO SURVEILLANCE AND ARTIFICIAL
INTELLIGENCE: HOW DOES IT AFFECT PRIVACY
AND INTELLECTUAL PROPERTY RIGHTS?

Abstract: The protection of individual privacy is increasingly questioned
in the context of today’s high-tech video surveillance by using superior
technologies, such as Artificial Intelligence (smart cameras and video sur-
veillance systems, biometrics and facial recognition) which is capable of
analyzing a huge amount of data, identifying links between that data and
de-anonymizing them. Technology is synonymous with evolution. Yet, the
advantages of using new technology are combined with great risks. The use
of video cameras for surveillance raises important privacy issues. Biomet-
ric remote identification can only be performed under certain safeguards,
in the context of a justified interest and with respect for the principle of
proportionality. In recent years, facial recognition technology has become
increasingly widespread, and highly controversial, as it is omnipresent (at
airport check-in lines, police departments, pharmacies, etc.). While it may
add a sense of security and comfort for businesses implementing it, such
technology has been widely criticized by privacy advocates, especially for
its built-in racial bias and potential for abusive use. “Real-time” biometric
identification of individuals in public-accessible spaces for law enforce-
ment purposes is seen as highly intrusive on the rights and freedoms of the
individuals concerned, but it also evokes a sense of constant surveillance
and indirectly discourages the exercise of freedom of assembly and other
fundamental rights. Another important issue is the use of video surveillance
in a context where it can cause problems in terms of intellectual property.
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The unauthorized use of recordings may affect confidential business opera-
tions. Trade secrets and confidential information are often an essential
part of a company’s intellectual property portfolio. Thus, companies have
to take extra steps to ensure that images captured by cameras are stored
securely and accessible only to authorized personnel. Cameras can capture
images of artistic works, performances, exhibitions, and uncontrolled ac-
cess can lead to infringement of copyright and related rights. As captured
videos can be uploaded to platforms, such use of intellectual property can
lead to copyright infringement, especially when the video entails the use
of copyrighted material without the owner’s permission, which constitutes
an infringement of intellectual property rights.

Keywords: video surveillance, facial recognition technology, Artificial Intel-
ligence, intellectual property, General Data Protection Regulation (GDPR).

1. Introduction

The aim of the EU is “to create a single European data space [...] where both personal
and non-personal data, including sensitive commercial data, are secure and busi-
nesses also have easy access to an almost infinite amount of high-quality industrial
data [...]” (EC, 2020a: 4). In this objective, we may observe multiple advantages
but we cannot ignore the possible risks. In the context of today’s very efficient
high-tech video surveillance by using superior technologies, the protection of
the private life of an individual is increasingly called into question. Technology
is synonymous with evolution. Yet, when it comes to using new technologies,
such as Artificial Intelligence (smart cameras and video surveillance systems,
biometrics and facial recognition), the advantages may come together with
great risks.

Digital technologies are essentially a tool of social control, with individuals
becoming increasingly transparent (De Gregorio, 2022: 217). Given the fact that
personal data and sensitive information can be captured through video surveil-
lance, the systems must comply with the regulations imposed by the General
Data Protection Regulation (GDPR)?. Artificial Intelligence (Al) can analyze a

1 European Commission/EC (2020a).A European strategy for data, Communication from
the Commission to theEuropean Parliament, the Council, the European Economic and
Social Committee and the Committeeofthe Regions, COM(2020)66, Brussels, 19.02.2020;
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0066

2 The General Data Protection Regulation (2016): Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (GDPR), JO L 119, 4.5.2016; https://gdpr-info.eu/
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huge volume of data, identify the links between these data, de-anonymize them,
and thus create great risks. The use of video cameras for surveillance raises
important privacy issues. When using Al technologies, the way data subjects
express their free and informed consent is clearly questionable, given that the
data controller cannot transparently explain the purpose of the data process-
ing and the data subject does not know what risks he/she is exposed to (Paal,
2022:297)3.In case of absence of consent, the right to be informed to consent to
data processing and to have access to the stored data are almost non-existent.
In this context, the limitation of these rights must be well justified, whereas
the obligation of the responsible operator to implement adequate technical and
organizational measures to comply with data protection is essential.*

Another important aspect of video surveillance is related to interference with
intellectual property. In the modern era, video monitoring (video-conferencing,
social media, etc.) is present in homes, businesses, public institutions or public
places as an important tool in daily life. Yet, there is an increased concern about
the abusive use of video recordings for purposes such as invading a person’s
privacy or spying on employees. Another problem that can affect video monitor-
ing systems is computer piracy. To address all these issues, additional security
measures are needed to ensure encryption, passwords, and controlled access.

Unauthorized use of these recordings may affect confidential business opera-
tions (plans, prototypes). Trade secrets and confidential information are often
an essential part of a company’s intellectual property portfolio. That is why
companies find themselves in a position to take extra measures to ensure that
the images captured by the cameras are stored securely and accessible only to
authorized personnel. Cameras may capture images of artworks, performances,
exhibitions, and uncontrolled access may result in infringement of copyright and
copyright-related rights. Captured videos can be uploaded to platforms, and this
use of intellectual property can lead to copyright infringement, especially when
the video uses copyrighted material without permission. Using video record-

3 The processing of personal data is lawful only if the data subject has given consent, which
means that the person must give consent for one or more specific purposes. In this context,
there is probably no way for the controller to know or predict for which purposes personal
data will be processed by autonomous and self-learning artificial intelligence systems (Paal,
2022: 297).

4 Art. 25 para. (2) of GDPR (2016): “The controller shall implement appropriate technical
and organisational measures for ensuring that, by default, only personal data which are
necessary for each specific purpose of the processing are processed. That obligation applies
to the amount of personal data collected, the extent of their processing, the period of their
storage and their accessibility. In particular, such measures shall ensure that by default
personal data are not made accessible without the individual’s intervention to an indefinite
number of natural persons”.
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ings without the owner’s permission may constitute a violation of intellectual
property rights. Regarding the ownership of video recordings, in principle, the
one who makes the recording is the owner of copyright on it. Yet, if a person is
hired to make the video, the employer may own the copyright. Moreover, if the
video recording captures images of other people, their right to privacy must be
taken into account.

As early as 2005, when the Article 19 Data Protection Working Party (WP)®
drafted a document on the applicability of data protection in the field of intellec-
tual property, attention was drawn to the relationship between the two branches
and the need to implement measures to protect the rights and legitimate inter-
ests of intellectual property rights holders against alleged fraud. The document
addresses the digital rights management (DRM), including the legitimate use
of technologies for the purpose of protecting works (e.g. DRM may provide for
identifying persons accessing legally protected information: songs, software,
etc.), but also the possibilities available to copyright holders to enforce their
rights against individuals suspected of copyright violation. On the other hand,
the document addresses the DRM, which could be detrimental to the process-
ing of personal data of natural person. In applying data protection principles
to digital rights management, there is a growing gap between the protection
of individuals in the offline and online worlds, especially given the widespread
tracking and profiling of natural persons (WP, 2005: 3).

The EU Directive no. 2019/790 on Copyright and related rights in the Digital
Single Market® states that “any processing of personal data under this Directive
should be carried out with respect for fundamental rights, including the right to
respect for private and family life and the right to protection of personal data set
out in Articles 7 and 8 (respectively) of the Charter, and must be in compliance
with Directive no.2002/58/EC and Regulation (EU) no. 2016/679” (Preamble §
85). Art. 28 of the Directive even has the marginal title “Protection of personal
data”. Specialists in the field of data protection appreciate that this Directive
offers a new framework, adapted to technical developments on the personal
data protection (Sandru, 2019: 21-31).

5 Article 29 Data Protection Working Party/WP (2005). Working document on data protection
issues related to intellectual property rights, WP 104, 18 January 2005 (the Working Party
setup under Article 29 of Directive 95/46/EC, Directorate E (Services, Copyright, Industrial
Property and Data Protection) of the European Commission, Internal Market Directorate-
General, Brussels, 2005; https://ec.europa.eu/justice/article-29/documentation/opinion-
recommendation/files/2005/wp104_en.pdf

6 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019
on copyright and related rights in the Digital Single Market and amending Directives 96/9/
EC and 2001/29/EC, Official Journal of the EU, L 130, 17.5.2019, https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L0790
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In Romania, surveillance systems can be installed in open spaces (streets, na-
tional roads), provided that they are mounted in visible places, and it is forbid-
den to hide them. Article 6 § 1c) of the GDPR stipulates that the processing is
necessary in order to fulfil a legal obligation incumbent on the operator. In this
context, Article 2 of Romanian Law 333/2003 on the protection of objectives,
goods, values and persons’ provides that “ministries and other specialized
bodies of central and local public administration, autonomous administration,
national companies and societies, national institutes of research and develop-
ment, companies regulated by Law no. 31/1990, republished, with subsequent
amendments and additions, regardless of the nature of the social capital, as
well as other organizations that hold assets or values of any title, referred to in
this law as units, are obliged to ensure their protection” (Article 2 § 1 of Law
333/2003).

According to Romanian legislation, there are several types of operators that
have the legal obligation to install CCTV, including inter alia loan institutions
in the category of banks, companies specialized in currency exchange, units
profiled for activities with jewellery made of metals or precious stones, arms
and ammunition stores, pawnshops, fuel stations, gambling halls and premises,
institutions of public interest (Article 68 of Methodological norms of 11 April
2012 for the implementation of Law no. 333/2003 on the protection of objec-
tives, goods, values and persons).

Under Law no. 190/2018 on measures to implement Regulation (EU) 2016/679®
on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, commercial companies have the
right to install video surveillance cameras, but only if they can prove that other
methods were ineffective and did not allow the proper functioning of the busi-
ness. According to Decision no.301/2012° on the approval of the Methodological
Norms for the application of Law no. 333/2003, which refers to the security of
goods and people, commercial companies that have surveillance cameras are
obliged to display warning signs regarding their presence. If the video images

7 Romanian Law 333/2003 on the protection of objectives, goods, values and persons, with
subsequent additions and amendments, Official Gazette of Romania, n0.189/18 March 2014;
https://legislatie.just.ro/Public/DetaliiDocument/156432

8 The Romanian Law n0.190/2018 on measures to implement Regulation (EU)2016/679
of the E. Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data and
repeal of Directive 95/46/CE (GDPR), Official Gazette no. 651/2018; https://legislatie.just.
ro/Public/DetaliiDocument/203151

9 Government Decision no. 301 of 11 April 2012 on the approval of the Methodological
Norms for the application of Law no. 333/2003, Official Gazette no.335/17 May 2012, https://
legislatie.just.ro/Public/DetaliiDocument/138059
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are used for the purpose of processing sensitive data such as biometric data, the
operator shall apply Article 6 (lawfulness of processing) and Article 9 (process-
ing of special categories of personal data) of the GDPR.

In Law no. 363/2018 on the protection of natural persons regarding the process-
ing of personal data by the competent authorities for the purpose of prevention,
discovery, investigation, prosecution and combating of crimes or the execution
of punishments, educational and safety measures, as well as regarding the free
circulation of these data'?, the processing of biometric data is prohibited, with
some exceptions: a) if the processing is expressly provided by the law; b) if it
is necessary to prevent an imminent danger at least to life, bodily integrity or
health of the person concerned or of another natural person; or c) if it refers to
personal data that is openly made public by the data subject, with the adoption
of appropriate measures to protect the rights, freedoms and legitimate interests
of the data subject (Articles 10 and 11 of Law no. 363/2018).

According to Decision no. 174 of 18 October 2018, operators are obliged to
carry out an impact assessment on the protection of personal data. Thus, the
Data Protection Impact Assessment (DPIA) is mandatory, particularly in
case of “[...] e) large-scale processing of personal data through innovative use
or the implementation of new technologies, especially if the respective opera-
tions limit the ability of data subjects to exercise their rights, such as the use of
facial recognition techniques to facilitate access to different spaces” (Article 1 of
Decision no. 174 of 18 October 2018). Although the use of these technologies can
be perceived as effective, the EDPB Guidelines 3/2019 on processing personal
data through video devices (§73)'? note that operators must first assess the
impact on fundamental rights and freedoms and consider less invasive means
to achieve the legitimate aim of processing (EDPB, 2020:19).

The use of biometric data and in particular facial recognition entail heightened
risks for data subjects’ rights. It is crucial that recourse to such technologies

10 The Romanian Law no. 363/2018 on the protection of natural persons regarding the
processing of personal data by the competent authorities for the purpose of prevention,
discovery, investigation, prosecution and combating of crimes or the execution of punishments,
educational and safety measures, as well as regarding the free circulation of these data, Official
Gazetteno. 13/7 January 2019, https://legislatie.just.ro/Public/DetaliiDocument/209627
11 Decision no. 174 of 18 October 2018 on the list of operations for which a personal data
protection impact assessment is obligatory, National Supervisory Authority for the Processing
of Personal Data, Official Gazette no.918/31 October 2018, https://legislatie.just.ro/Public/
DetaliiDocument/206331

12 European Data Protection Board/EDPB (2020). Guidelines 3/2019 on processing of
personal data through video devices, 29 Jan. 2020; https://edpb.europa.eu/sites/default/
files/files/filel/edpb_guidelines_201903_video_devices.pdf
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takes place with due respect to the principles of lawfulness, necessity, propor-
tionality and data minimisation as set forth in the GDPR. Whereas the use of
these technologies can be perceived as particularly effective, controllers should
first of all assess the impact on fundamental rights and freedoms and consider
less intrusive means to achieve their legitimate purpose of the processing.

2.Video surveillance: Benefits greater than risks?

Facial recognition has evolved from face detection to the implementation of
sophisticated methods: face segmentation, shape or texture description (Onufrei-
ciuc, 2020: 95-103). In the early days of facial recognition technology (in 1990s),
university researchers photographed volunteers to develop their algorithms.
Later, they accessed cameras from campuses or cafes, or even photos posted
online. In 2014, Yahoo announced “the largest public multimedia collection
ever published” (a dataset of 100 million photos and videos) (Thome, Shamma,
Friedland, Elizalde, Ni, Poland, Borth, Li (2016: 3).}* However, users were not
notified that their photos and videos were included in the dataset (although the
photos were not shared directly but as links via American hosting service for
images and video).In 2015, over four million Flickr photos were used in creating
a database called Megaface to help test and refine facial recognition algorithms
(New York Times: Hill, Krolik, 2019).14

Video surveillance, i.e. “systematic automated monitoring of a specific space by
optical or audio-video means” (EDPB, 2020:5), is considered to be in accordance
with the law only if there is a legitimate interest of the operator/controller or
a third party, unless the interests or rights and freedoms fundamental rights of
the data subject prevail over these interests.!® The legitimate interest must not
be fictitious or speculative but must be real and up to date (WP, 2014:24).'¢ The
GDPR stipulates that the processing and collection of personal data shall be legal,

13 Thome, B.,, Shamma D.A, Friedland G., Elizalde B., Ni K., Poland D., Borth D., Li L-]. (2016).
YFCC100M: The New Data in Multimedia Research, Communications of the ACM, vol. 59|no.2|Feb.
2016; Retrieved 22 March 2023 from https://dl.acm.org/doi/pdf/10.1145/2812802; https://
arxiv.org/pdf/1503.01817v2.pdf

14 The New York Times: Hill, K., Krolik, A. (2019). How Photos of Your Kids Are
Powering Surveillance Technology, The New York Times, https://www.nytimes.com/
interactive/2019/10/11/technology/flickr-facial-recognition.html

15 Article 6 §1f) of GDPR: “Processing is necessary for the purposes of the legitimate interests
pursued by the controller or by a third party, except where such interests are overridden by
the interests or fundamental rights and freedoms of the data subject which require protection
of personal data, in particular where the data subjectis a child [...]".

16 Article 29 Data Protection Working Party (2014): Opinion 06/2014 on the notion of
legitimate interests of the data controller under Article 7 of Directive 95/46/EC, WP 217,9
April 2014; https://cnpd.public.lu/dam-assets/fr/publications/groupe-art29/wp217_en.pdf
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transparent and fair, and that the data shall be collected for a specific purpose,
so that individuals have the right to access and control their data (Preamble §
39 GDPR). Therefore, individuals must be informed about the presence of the
cameras and their purpose. If they are smart cameras, which are not visible,
the persons concerned must be informed in detail about the monitored places
(EDPB, 2020:28). Thus, there should be warning signs, a link to a website de-
tailing surveillance information, a phone number, or a map of the application.””

The provisions of Article 5 (§ 1) of the GDPR contain obligations regarding the
legality, fairness and transparency of data processing, compliance with and
compatibility with determined, explicit and legitimate purposes, the principle
of data minimization, accuracy, limitation of storage, integrity and confidenti-
ality of data. In this context, a data protection impact assessment procedure
(DPIA procedure) is necessary because, according to Article 35 (§ 1) and recit-
als 89 and 91 of the GDPR, the use of a new technology “in accordance with the
achieved level of technological knowledge” may trigger the need to carry out a
DPIA procedure.

Article 22 of the GDPR also stipulates in that “the data subject has the right not
to be subject to a decision based exclusively on automatic processing, including
profiling, which produces legal effects concerning the data subject or similarly
affects him to a significant extent”. Therefore, a natural person cannot be trans-
formed into a simple object of computer-assisted programs (Paal, 2022: 293). It
remains to be seen how the complex processes involved in Al can be explained.

Data collected by video cameras must be stored securely and deleted when no
longer needed. Individuals have the right to access their data, and video record-
ings cannot be used without consent for purposes other than those originally
intended. The EC Communication A European Data Strategy (EC, 2020a:20) states
that individuals “can be empowered to be in control of their data through tools
and means that allow them to decide at a granular level” how their data can be
used (“personal data spaces”).!® Under Article 13(§ 2 f) GDPR, in order to ensure
fair and transparent data processing, controllers must provide data subjects

17 Similarly, when individuals interact with an Al system, or when their emotions or
characteristics are recognised by automated means, individuals must be made aware of these
circumstances, unless Alis used by law to detect, prevent, investigate and prosecute criminal
offences.(Title IV(Art. 52)-Transparency obligations for certain Al systems, EP/EC Proposal
for Regulation of the European Parliament and of the Council laying down harmonised rules
on Artificial Intelligence (Artificial Intelligence Act) and amending certain Union legislative
acts, COM(2021)/0106(COD)/206; Brussels, 21.4.2021).

18 “This could be supported by strengthening individuals’ right to data portability under
Article 20 of the GDPR, giving them more control over who can access and use automatically
generated data, for example through stricter interface requirements for real-time data access
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with further information about the presence of automated decision-making."”
The strategy also envisages effective access to justice, liability of operators, and
compensation for sustained damage or harm (EC, 2020b: 22).2°

In the European Union, the use of facial recognition technology is governed by
rules on data protection, privacy, fundamental rights and non-discrimination.
Facial recognition is “the automatic processing of digital images containing the
faces of individuals for the purpose of identifying, authenticating/verifying or
classifying those individuals” (WP, 2012a: 2).2! Facial recognition technolo-
gies are biometric technologies, starting from the simple detection of the pres-
ence of a face in an image to the verification, identification and classification
or more complex classification of people (Buolamwini, Ordéiiez, Morgenstern,
Learned-Mill, 2020: 2-6). To be used in a face recognition system, a face must
be photographed by a camera or photo camera, or recorded by a video camera
(Buolamwini et al,, 2020: 9). Although facial recognition algorithms have ad-
vanced a lot in recent years, facial recognition systems can generate errors (at
least at the current level, algorithms are prone to errors, especially in difficult
environments such as poor lighting or crowded spaces); thus, they generate high
risks and affect fundamental rights.

The collection and analysis of biometric data by facial recognition software,
for the purpose of identifying a person, may represent an interference with
the rights to privacy and data protection, as envisaged in Articles 7 and 8 of
the Charter of Fundamental Rights of the European Union (CFREU)?2. Article
7 CFREU stipulates that “every person has the right to respect for private and
family life, home and the secrecy of communications”. Article 8 (§1) of the CFREU
and Article 16 §1) of the Treaty on the Functioning of the European Union (TFEU)
regulate every person’s right to the protection of personal data concerning him/

and by introducing mandatory machine-readable formats for data from certain products and
services, e.g. data from smart home appliances or smart wearable devices”(EC, 2020a:20).

19 Article 13 §2(f) of the GDPR envisages that such information should include “the existence
of automated decision-making, including profiling, referred toin Art. 22(1) and (4) and, atleast
in those cases, meaningful information about the logic involved, as well as the significance
and the envisaged consequences of such processing for the data subject.”

20 European Commission/EC (2020b). White paper on Artificial Intelligence: European
approach to excellence and trust, 19.2.2020, COM(2020)65, https://commission.europa.eu/
system/files/2020-02/commission-white-paper-artificial-intelligence-feb2020_en.pdf

21 Article 29 Data Protection Working Party (2012a). “Opinion 02/2012 on facial recognition
in online and mobile services”,00727/12/EN, WP 192, Brussels, 22 March 2012 (2), Retrieved
1 March 2023 from https://www.pdpjournals.com/docs/87998.pdf.

22 The Charter of Fundamental Rights of the European Union (CFREU), Official Journal of
the European Communities C 2000/C 364/01); https://www.europarl.europa.eu/charter/
pdf/text_en.pdf
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her. Similarly, Article 8 of the European Convention on Human Rights (ECHR)
ensures the right to respect for private and family life.?® As shown in the GDPR,
“the processing of personal data should be designed to serve mankind. The right
to the protection of personal data is not an absolute right; it must be considered
in relation to its function in society and be balanced against other fundamen-
tal rights, in accordance with the principle of proportionality. This Regulation
respects all fundamental rights and observes the freedoms and principles rec-
ognised in the Charter as enshrined in the Treaties, in particular the respect for
private and family life, home and communications, the protection of personal
data, freedom of thought, conscience and religion, freedom of expression and
information, freedom to conduct a business, the right to an effective remedy
and to a fair trial, and cultural, religious and linguistic diversity” (Preamble §
4 GDPR).**

This right must be balanced with other fundamental rights, according to the
principle of proportionality. Article 52 of the CFREU also requires that “any
restriction of the exercise of the rights and freedoms recognized by this charter
must be provided by law and observe the substance of these rights and freedoms.
By observing the principle of proportionality, restrictions may be imposed only
if they are necessary and only if they effectively respond to the objectives of
general interest recognized by the Union or the need to protect the rights and
freedoms of others”. The jurisprudence on these issues may be illustrated by
some cases of the European Court of Human Rights (ECtHR) and the Court of
Justice of the European Union (CJEU).%

23 In Gaughranv. the United Kingdom (Appl. no 45245/15, Judgment 13.02.2020), the ECtHR has
ruled that the implementation of facial recognition tools, using photographs captured during
a person’s arrest and subsequently stored in a police database interferes with the right to
respect for private life under Article 8 ECHR. The Court pointed out that keeping photographs
of an arrested person for an indefinite period is a violation of the same right. (ECtHR case:
Gaughranv. the United Kingdom, Appl.no 45245/15, Judgment 13.02.2020, Strasbourg, https://
hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-12731%22]}; accessed on 5 March 2023

24 See: CJEU case: Volker und Markus Schecke GbR and Hartmut Eifert Joined cases C-92/09
and C-93/09, Judgment of the Court (Grand Chamber) of 9 November 2010, para. 48.

25 Under Article 8, personal data protection plays a fundamental role in an individual’s
exercise of the right to respect for private and family life. Domestic law must provide adequate
guarantees to prevent any use of personal data that might be incompatible with the Article 8
guarantees (ECtHR case: S. and Marper v. the United Kingdom, Appl. no 30562/04, Strasbourg,
Dec. 2008, para. 103).

In Digital Rights Ireland, the CJEU has invalidated Directive 2006/24 (of the European
Parliament and of the Council of 15 March 2006 on the retention of data generated or
processed in connection with the provision of publicly available electronic communications
services or of public communications networks and amending Directive 2002/58/EC, 2006
0.]. (L 105) 54), which is no longer in force, on the grounds that it infringes fundamental
rights to privacy and data protection. The Directive obliged telecom and Internet service
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Article 8 (§2) of the ECHR specifies the conditions in which there may be an
interference with the exercise of the protected right. In order to be justified,
the interference must be “in accordance with law”, must pursue a “legitimate
aim”, and must be “necessary in a democratic society”. Any interference must
be justified by a legitimate aim, and the reasons justifying the interference
must be relevant and sufficient.?® As previously shown, when the fundamental
right to private life interferes with the right to protection of personal data, the
analysis of the balance of proportionality must be done,?” and it is important
that the fundamental rights are not called into question (Brkan, 219: 864-883).

The Protocol (no.223/2018) amending the CoE Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data (108/1981)%
emphasizes that the purpose of the Convention is to protect every person, regard-
less of his/her nationality or residence, with regard to the processing of personal
data, thus contributing to respect for fundamental human rights and freedoms
and, in particular, the right to private life/privacy (Article 2 of Protocol 2018).%°

providers to retain data on their users: name, address, date, time, duration and type of
communication, as well as the IP addresses of linternet service users. (CJEU case: Digital
Rights Ireland Ltd v Minister for Communications, Marine and Natural Resources and Others
and Kdirntner Landesregierung and Others, joined Cases C-293/12 and C-594/12, Judgment
of the Court (Grand Chamber), 8 April 2014).

In the case Maximillian Schrems v Data Protection Commissioner, the CJEU ruled that mass
surveillance measures compromise the essence of the fundamental right to privacy, stating that
“regulation which allows public authorities to access the content of electronic communications
on a general basis mustbe regarded as undermining the substance of the fundamental right
to respect for private life as guaranteed by Article 7 of the Charter” (CJEU case: Maximillian
Schremsv Data Protection Commissioner, Request for a preliminary ruling from the High Court
(Ireland), C-362/14, Judgment of the Court (Grand Chamber) of 6 October 2015, para. 94).

26 Council of Europe/European Court of Human Rights (2022). Guide on Article 8 of the
European Convention on Human Rights Right to respect for private and family life, home and
correspondence, 31 August 2022, Retrieved 7 March 2023 from https://www.echr.coe.int/
documents/guide_art_8_eng.pdf

27 As the CJEU has already stated: “two separate rights are here invoked: a classic right
(protection of privacy under Article 8 ECHR) and a more modern right (the data protection
provisions of Convention No 108). Similar rights are identified respectively in Articles 7 and
8 of the Charter. The Court has recognised the close link between the fundamental rights to
privacy and the right to data protection” (CJEU case: Volker und Markus Schecke and Eifert
GbR and Hartmut Eifert, joined cases C-92/09 and C-93/09, Opinion of Advocate General
Sharpston, 17 June 2010, para. 71).

28 Council of Europe/CoE (2018). Protocol amending the Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data (108/1981), Council of
Europe, CETS No. 223, Strasbourg, 10.X.2018; https://rm.coe.int/16808ac918

29 InRomania, the 2018 Protocol amending the Convention for the Protection of Individuals
with regard to Automatic Processing of Personal Data was ratified by Law no. 290/2021,
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The European Court of Human Rights has shown that “the rapid development
of increasingly sophisticated techniques that allow, among other things, facial
recognition and facial mapping techniques to be applied to people, to photos of
people, makes their photography, as well as the storage and the possible diffusion
of the resulting data, problematic” (ECtHR, 2020: 86).3°

In the case Antovié¢ and Mirkovic¢ v. Montenegro,** the ECtHR considered that the-
re had been a violation of Article 8 of the Convention, finding that the camera
surveillance did not comply with the law. The application was filed by two pro-
fessors at the School of Medicine, who said that the surveillance was illegal and
that they had no effective control over the collected information. The domestic
courts rejected a claim for damages, finding that privacy was not at issue because
the halls where the applicants taught were public spaces. Noting that private
life can include professional activities, the ECtHR held that the surveillance
by cameras constituted an interference with the applicants’ right to private
life. In another case, Bdrbulescu v. Romania®?, the ECtHR held that there was a
violation of Article 8 of the Convention, finding that the Romanian authorities
did not adequately protect the plaintiff’s right to respect for his private life and
correspondence. The plaintiff complained that his employer’s decision to fire
him after monitoring his electronic communications and accessing their contents
was based on a violation of his privacy rights. He had not been informed of the
nature or extent of the monitoring, nor of the degree of intrusion into his pri-
vate life and correspondence. In the case Peck v. the United Kingdom,* a footage
filmed in a street where the plaintiff was cutting his veins was released. The
images were filmed using a closed-circuit television camera (CCTV) installed
by the local council and have been posted in several articles about the positive
impact of CCTV cameras and subsequently on TV shows about crime in the UK.
The Court established that Article 8 of the Convention was violated because the
disclosure of the records by the city council was not accompanied by sufficient
safeguards and constituted a disproportionate and unjustified interference in

Official Gazette of Romania, n0.1171,10 December 2021.

30 ECtHR (2020). “Guide to the Case-Law of the of the European Court of Human Rights, Data
protection”, 31 August 2022, 86; https://www.echr.coe.int/documents/d/echr/Guide_Data_
protection_ENG

31 ECtHR case: Antovic¢ and Mirkovi¢ v. Montenegro, Application no 70838/13 Judgment
28 November 2017. (See: ECtHR Factsheet: Personal data protection, December 2022, p.14;
https://www.echr.coe.int/documents/d/echr/fs_data_eng).

32 ECtHR case: Bdrbulescu v. Romania Application no 61496/08, Judgment 5 September
2017. (ECtHR Factsheet, 2022: 12)

33 ECtHR case: Peckv. the United Kingdom, Application no 44647/98, Judgment 28 January
2003; https://hudoc.echr.coe.int/eng-press#{%?22itemid%22:{%22003-687182-694690%22]}
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the applicant’s private life. The Council did not seek the plaintiff’s consent when
it released these photographs.

In 2020, the Human Rights Council (HRC) adopted Resolution A/HRC/44/L.11 on
“The Promotion and Protection of All Human Rights, Civil, Political, Economic,
Social and Cultural Rights, including the Right to Development”(2020),3* through
which the HRC condemned the use of facial recognition technology alongside
other digital tracking tools. In 2021, the HRC adopted Resolution 47/23 on “New
and Emerging Digital Technologies and Human Rights”(2021),** which obliged
the High Commissioner to convene an expert consultation on “the relationship
between human rights and technical standard-setting processes for new and
emerging digital technologies” (OHCHR, 2023).2* Among the proposed issues was
the influence of technical standards for new and emerging digital technologies,
related risks and opportunities or common obstacles to the effective integration
of human rights considerations into technical standard-setting processes for
new and emerging digital technologies. As experts point out, the protection of
private life and access to personal data are “two complementary notions that
have evolved as inclusion and understanding, which were permanently under the
impact of technological innovation and easier access to information, especially
the information transmitted in electronic format” (Manescu, 2020: 102-114).

3. Artificial Intelligence (AI) and real-time surveillance

Elaborating on the Al Strategy for Europe (EC, 2018a),%” the European Commis-
sion attempted to define the concept of Artificial Intelligence (AI) and presented
a coordinated plan to promote the development and use of Al in Europe (EC,
2018 b).3®

34 UN Human Rights Council (HRC): Resolution A/HRC/44/L.11 on “The Promotion and
Protection of All Human Rights, Civil, Political, Economic, Social and Cultural Rights, including
the Right to Development”, 13 July 2020; https://documents-dds-ny.un.org/doc/UNDOC/
LTD/G20/178/26/PDF/G2017826.pdf?OpenElement

35 UN Human Rights Council (HRC): Resolution 47/23 on “New and Emerging Digital
Technologies and Human Rights”,13 July 2021, https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G21/192/18/PDF/G2119218.pdf?OpenElement

36 OHCHR (2023). Call for inputs: The relationship between human rights and technical
standard-setting processes for new and emerging digital technologies - Report of the
High Commissioner for Human Rights, 30 June 2023; https://www.ohchr.org/en/calls-for-
input/2023/call-inputs-relationship-between-human-rights-and-technical-standard-setting

37 European Commission (2018a). “Artificial Intelligence for Europe”, Communication from
the Commission COM(2018) 237, Brussels, 25.4.2018; https://eur-lex.europa.eu/legal-content/
EN/TXT/?7uri=COM%3A2018%3A237%3AFIN

38 European Commission (2018b). “Coordinated Plan on Artificial Intelligence”, Communication
from the Commission to the E.Parliament, the European Council, the Council, the European
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Artificial Intelligence (Al) refers to systems that exhibit intelligent behaviours by
analyzing their environment and take action, with some degree of autonomy, to
achieve specific goals (EC, 2019: 46).3° Al systems can be based solely on soft-
ware, acting in the virtual world (e.g. voice assistants, image analysis software,
search engines, voice and facial recognition systems), or Al can be embedded
in hardware devices (e.g. advanced robots, autonomous vehicles, drones or ap-
plications for the Internet of Things) (EC, 2018a:1). Deep learning is today the
dominant approach to facial detection and analysis, and algorithms are routinely
trained to learn and extract facial features and properties from large datasets
(EP, 2021a: 2).4°

Video surveillance using Al is capable of remote identification through facial
recognition.”. Biometric data capture, matching and identification all happen
without significant delays. These include not only instant identification but
also limited short delays to avoid circumvention (Art. 3 (37) of the Proposal for
the Artificial Intelligence Act, 2021). Facial recognition technology can compare
digital facial images to determine if they are of the same person. Live facial re-
cognition technology implies comparing images obtained from video cameras
(CCTV) with images from databases. Peoples’ facial images are recognizes as a

Economic and Social Committee and the Committee of the Regions COM(2018) 795, Brussels,
7.12.2018; https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018DC0795

39 “Artificial intelligence (AI) systems are software (and possibly also hardware) systems
designed by humans that, given a complex goal, act in the physical or digital dimension by
perceiving their environment through data acquisition, interpreting the collected structured
or unstructured data, reasoning on the knowledge, or processing the information, derived
from this data and deciding the best action(s) to take to achieve the given goal. Al systems
can either use symbolic rules or learn a numeric model, and they can also adapt their
behaviour by analysing how the environment is affected by their previous actions” (European
Commission/EC (2019). High-Level Expert Group on Artificial Intelligence: “Ethics guidelines
for trustworthy AI”, 8 April 2019, 46. Retrieved 20 March 2023 from https://digital-strategy.
ec.europa.eu/en/library/ethics-guidelines-trustworthy-ai).

40 European Parliament (2021a). Regulating facial recognition in the EU, by T.Madiega and
H.Mildebrath, European Parliamentary Research Service/EPRS, PE 698.021, September
2021, Retrieved 20 March 2023 from https://www.europarl.europa.eu/RegData/etudes/
IDAN/2021/698021/EPRS_IDA(2021)698021_EN.pdf

As stated in the EP/EC Communication A European strategy for data (2020), “the volume
of data produced in the world is growing rapidly, from 33 zettabytes in 2018 to an expected
175 zettabytes in 2025” (EC, 2020a: 2).

41 Remote biometric identification can be defined as “Al system intended for the identification
of natural persons at a distance through the comparison of a person’s biometric data with
the biometric data contained in a reference database, and without prior knowledge whether
the targeted person will be present and can be identified, irrespectively of the particular
technology, processes or types of biometric data used” (Recital 8 of Proposal for the Artificial
Intelligence Act, COM/2021/206, 2021).

202



C. Oana Mihaila, M. Mihdila | cTp. 189-222

form of sensitive data (FRA, 2019:1).** Yet, facial images do not refer to simple
photographs, as provided for in Recital 51 of the GDPR.** Images will constitute
biometric data when they are processed through specific technical tools that
allow the unique identification or authentication of a person (CoE, 2021:3).** Emo-
tion recognition systems are defined as “Al systems whose purpose is to identify
or infer the emotions or intentions of individuals based on their biometric data”
(Art.3(34) Proposal for the Artificial Intelligence Act, 2021).

Biometric data*®, which are considered sensitive data*®, can thus be collected
and used. The GDPR prohibits the processing of biometric data for the unique

42 FRA/EU Agency for Fundamental Rights (2019). “Facial recognition technology: fundamental
rights considerations in the context of law enforcement”, Retrieved 20 March 2023 from https://
fra.europa.eu/sites/default/files/fra_uploads/fra-2019-facial-recognition-technology-focus-
paper-1_en.pdf

43 Preamble §51 of the GDPR: “The processing of photographs should not systematically
be considered to be processing of special categories of personal data as they are covered
by the definition of biometric data only when processed through a specific technical means
allowing the unique identification or authentication of a natural person”.

44 Council of Europe/CoE (2021). Convention 108: Guidelines on Facial Recognition”,
T-PD(2020)03rev4, Directorate General of Human Rights and Rule of Law, Consultative
Committee of the Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data, 28 January 2021, 3; https://rm.coe.int/guidelines-on-facial-
recognition/1680a134f3

45 Article 4 (§14) of the GDPR stipulates: “biometric data means personal data resulting
from specific technical processing relating to the physical, physiological or behavioural
characteristics of a natural person, which allow or confirm the unique identification of that
natural person, such as facial images or dactyloscopic data.” Directive EU/2016/680 or
Regulation EU/2018/1725 contain a similar definition (Art. 3(18) Regulation EU/2018/1725
of the E.Parliament and of the Council of 23 October 2018 on the protection of natural persons
with regard to the processing of personal data by the Union institutions, bodies, offices and
agencies and on the free movement of such data, and repealing Regulation EC/No 45/2001
and Decision No.1247/2002/EC, OJ L 295, 21.11.2018, 39-98).

46 Facial images fall into the special category of personal data, designated as sensitive data.
Thus, EU data protection law provides for enhanced protection and additional safeguards
compared to other personal data (FRA, 2019: 5).
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identification of a natural person,*” with some exceptions.*® As noted by the
Article 29 Data Protection Working Party experts, facial recognition technology
may be used for identification, authentication/verification and categorisation
purposes, by relying on: 1) biological/physical properties, physiological or be-
havioural characteristics, unique traits or repeatable action (WP 2012a:4)*’,
such as: fingerprint verification, fingerprint image analysis, iris recognition,
retina analysis, face recognition, hand pattern contour, ear shape recogniti-
on, body odour detection, voice recognition, DNA pattern analysis and sweat
pore analysis, etc), and 2) behaviour-based techniques measuring one’s conduct
(e.g. analysing handwritten signatures, keystroke analysis, patterns indicating
subconscious thoughts, movements, walk, talk, etc. (WP 2012b: 4).>°

Aland real-time surveillance are important for prevention and security purpo-
ses. The rule-based video surveillance, and especially facial recognition tech-
nology, can help law enforcement bodies classify data and find missing people;
they can also be used in identity theft investigations, etc. “Al-powered cameras
are not limited to public surveillance, but also engage in intelligent analytics”
(Security Boulevard: Zola, 2020).>!

47 Art.9para. (1) of GDPR prescribes: “Processing of personal data revealing racial or ethnic
origin, political opinions, religious or philosophical beliefs, or trade union membership,
and the processing of genetic data, biometric data for the purpose of uniquely identifying
a natural person, data concerning health or data concerning a natural person’s sex life or
sexual orientation shall be prohibited.” According to Article 22(2) and (4) of the GDPR,
automated decision-making, including profiling, must not be based on sensitive data, and
the operator is obliged to ensure measures to safeguard the data subject’s rights, freedoms
and legitimate interests.

48 The European Parliament Resolution of 25 March 2021 on a European strategy for data
(2021/C 494/04) recalls that the processing of special categories of personal data under
Article 9 of the GDPRis in principle prohibited, with certain strict exceptions, which include
specific processing rules and the obligation to conduct a data protection impact assessment;
it also highlights the potentially disastrous and irreversible consequences of wrongful or
unsecure processing of sensitive data for the individuals concerned (§33). (EP Resolution
of 25 March 2021 on a European strategy for data (2020/2217(IN1)/(2021/C 494/04), 0.].
EU C 494/37,8.12.2021; https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:0J
.C_.2021.494.01.0037.01.ENG

49 Article 29 Data Protection Working Party (2012a). Opinion 02/2012 on facial recognition
in online and mobile services, WP 192, Brussels, 22 March 2012, https://ec.europa.eu/justice/
article-29/documentation/opinion-recommendation/files/2012/wp192_en.pdf

50 Article 29 Data Protection Working Party/WP (2012b). Opinion 3/2012 on developments
in biometric technologies, WP 193, Brussels, 27 April 2012, Retrieved 26 March 2023 from
https://www.pdpjournals.com/docs/87998.pdf

51 Security Boulevard: Zola (2020). Al Surveillance in a Post-Pandemic World, by A. Zola,
Security Bloggers Network, 10 June 2020, https://securityboulevard.com/2020/06/ai-
surveillance-in-a-post-pandemic-world/
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In spite of many advantages, the use of these advanced technologies can lead
to abuses and the limitation of fundamental freedoms. The EC White Paper on
Artificial Intelligence states that Al involves “a number of potential risks, such
as opaque decision-making, gender-based or other kinds of discrimination®,
intrusion into our private lives or use for criminal purposes” (EC, 2020b:1).
The EC Proposal for the “Artificial Intelligence Act” (2021) also points out that Al
systems which are used for general purposes by or on behalf of public authorities
for assessing social behaviour of natural persons may lead to discriminatory
outcomes and exclusion of certain groups. They “may violate the right to dignity
and non-discrimination, as well as the values of equality and justice” (Pream-
ble § 17). The use of Al-powered technology may adversely affect fundamental
rights and freedoms, including freedom of speech, assembly, religion, privacy,
the rights of the child (due to their high vulnerability), human dignity, equality,
democracy and the rule of law (Preamble § 15-18). Some “high-risk Al systems”
may also have a negative impact on people’s safety (EC, 2021:13-14).

It should be noted that, at this legislative stage, the GDPR only marginally addre-
sses the implications of Al for data protection (Paal, 2022: 291). If we look at
Article 5 GDPR, for example, in terms of data transparency in Al processes, it
is hard to believe that data can be transparently collected or easily accessed
(Paal, 2022: 292-293). Even in case of legitimate aims, which should be clearly
communicated to data subjects, the aims may be incompatible with the actual
purpose of Al technologies.>® The data storage period must also be limited in
time, “ensuring that the period for which personal data is stored is strictly limi-
ted to the minimum” (Preamble § 39 GDPR); it is in conjunction with Article 17
§1 of the GDPR: “the targeted subject has the right to obtain from the operator
the deletion of personal data concerning him, without undue delay.” Yet, we
have to ask whether Al technology can still be developed if the storage period
is limited in time?

The Proposal for the “Artificial Intelligence Act” (2021) states that “the use of
Al systems for the “real-time” biometric identification of natural persons in
publicly accessible spaces for the purpose of law enforcement is considered par-

52 Ithasbeenreported that facial recognition technology produced errors when it was used
on people of color, which can lead to discrimination. Some Al facial analysis software shows
biases based on gender and race, showing low errors in sex determination for lighter-skinned
men but high errors in sex determination for darker-skinned women (Buolamwini, Gebru,
2018:1-15). Browne asserts that “surveillance is both a discursive and material practice that
reifies boundaries, borders, and bodies around racial lines, so much so that the surveillance of
blackness haslongbeen, and continues to be, a social and political norm” (Browne, 2015: 10).

53 Yet, imposing legitimate aim restrictions will inhibit the development and use of Al,
preventing companies from experimenting with their algorithms or trying new uses for
existing data. (Wallace, Castro, 2018:14).
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ticularly intrusive in the rights and freedoms of the persons concerned, to the
extent that it may affect the private life of a large part of the population, evoke a
feeling of constant surveillance and indirectly discourage the exercise of freedom
of assembly and other fundamental rights. In addition, the immediacy of the im-
pactand the limited opportunities to carry out further checks or corrections in
relation to the use of such systems operating in real time entail increased risks
for the rights and freedoms of persons targeted by law enforcement activities”
(Preamble §18).These systems may only be used in case itis necessary to achieve
a substantial publicinterest: in case of searching for missing children or potential
victims of crime; in case of threats to the life or physical safety of natural persons
or a terrorist attack; in case detection, location, identification or prosecution
of the suspected persons or perpetrators of criminal offences envisaged in the
Council Framework Decision 2002/584/JHA38%, if those criminal offences are
defined in the law of the Member State and punishable by a custodial sentence
or a detention order for a maximum period of at least three years (Preamble
§19).5° Yet, the Member States are free to decide whether they wish to implement
the exceptions in their national legislation and ban the use of real-time facial
recognition systems in publicly accessible spaces for law enforcement purposes
(Article 5 § 1d) of the Proposal for the “Artificial Intelligence Act” 2021).

Directive (EU) 2016/680% also establishes that “[...] the processing of biometric
data for the unique identification of a natural person [...] is authorized only when
it is strictly necessary and subject to adequate guarantees for the rights and
freedoms of the data subject, and only when: a) it is authorized by Union law or
internal law; b) itis necessary to protect the vital interests of the data subject or
of another natural person, the respective processing refers to data that is made
publicly available by the data subject” (Article 10 of Directive (EU) 2016/680).

Biometric facial recognition technologies are increasingly used to identify, cla-
ssify, track individuals by both public and private entities. In recent years, they
have become more widespread and more controversial, popping up everywhere

54 See: Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest
warrantand the surrender procedures between Member States, the Council of the European
Union, (0] L 190, 18.7.2002, p. 1);

55 The custodial sentence threshold of at least 3 years indicates that the offence should
be serious enough to justify the possible use of “real-time” remote biometric identification
systems (Preamble §19 of the Proposal for “the Artificial Intelligence Act”, 2021).

56 Directive (EU) 2016/680 of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data by competent authorities for the purposes of the
prevention, investigation, detection or prosecution of criminal offences or the execution of
criminal penalties, and on the free movement of such data, and repealing Council Framework
Decision 2008/977/JHA, 0.J.EU, L 119/89, 4.5.2016;https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:32016L0680
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(from airport check-in lines to police departments and pharmacies). However,
while it may add a sense of security and convenience to businesses deploying
it, the new technology has been widely criticized by privacy advocates for its
built-in racial bias and potential for abuse. Machine learning, accompanied by
the analysis of large amounts of data, makes these operations even more risky.

The Al Global Surveillance Index shows the results of empirical research on Al
surveillance use in 176 countries worldwide. The data show thatatleast 75 out of
176 countries globally (43%) are actively using Al technologies for surveillance
purposes (Feldstein, 2019:7). The common surveillance tools are: smart city/
safe city platforms (56 out of 75 states), facial recognition systems (64 out of
75 states), and smart policing (53 out of 75 states) (Feldstein, 2019:16). Liberal
democracies are major users of Al surveillance. The index shows that 51% of
advanced democracies are deploying Al surveillance systems to monitor borders,
to catch potential criminals, to monitor citizens for inappropriate behaviour,
to weed out terrorist suspects from crowds (Feldstein, 2019: 10). States with
authoritarian systems and low levels of political rights are investing heavily in
Al surveillance techniques (Feldstein, 2019:8). Governments in autocratic/semi-
autocratic countries are more prone to abuse Al surveillance than governments
in liberal democracies (Feldstein, 2019:2).

The overall mission of a smart city is to optimize the operational efficiency and
quality of municipal and government services and drive the economic growth
while improving the quality of life by using smart technology and data analytics
(TechTarget, 2020).>” By using Al, the images captured for surveillance purposes
can be analyzed quickly and action can be taken in real time. Some studies note
that Al technologies can help reduce crime by 30 to 40% and reduce respon-
se times for emergency services by 20 to 35% (SmartCitiesDive: Teale, 2018);
others report on the use of Al technology in smart cities: facial recognition and
biometrics (84%), in-car and body cameras for police (55%), drones and aerial
surveillance (46%), crime reporting and emergency apps (39%), etc. (Deloitee,
2021: 131).58 The global video surveillance market is currently worth approxi-
mately $45.5 billion, growing at a compound annual growth rate of 10.4% to
reach $74.6 billion by 2025 (Security Boulevard: Zola, 2020). As city surveillance
is the dominant application of surveillance infrastructure, the global video

57 TechTarget (2020). Smart City; July 2020; https://www.techtarget.com/iotagenda/
definition/smart-city (accessed 30 March 2023).

58 Deloitte (2021). Urban Future with a Purpose; https://www.deloitte.com/content/dam/
assets-shared/legacy/docs/perspectives/2022/deloitte-urban-future-with-a-purpose-
study-set2021.pdf
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surveillance market is expected to grow from USD 53.7 billion in 2023 to the
projected USD 83.3 billion by 2028 (MarketsandMarkets, 2023).%°

Facial recognition technologies are already used for different purposes, including
detecting emotions. Wales used this technology during the UEFA Champions
League in 2017. The German police used facial recognition technology during
the G20 summit in Hamburg (2017). The French police tested this technology
by using volunteers during the 2018 carnival in Nice (FRA, 2019:11-12). Elabo-
rate Al-powered technologies were also used in EU project iBorderCtrl (2016-
2019), aimed at testing an automated border-control system at the EU external
borders (in Hungary, Greece, Latvia, Poland, Spain, UK) by integrating facial
recognition, lie-detection and other technologies (FRA, 2019: 8; EC, 2018).5° At
the outset of the Covid-19 pandemic, France used Al to monitor the subway/
metro system to ensure passengers are wearing protective masks, not in order
to identify and punish the non-abiding citizens but to generate anonymous data
to help the authorities anticipate the likelihood of future infection outbreaks
(The Verve:Vincent, 2020).5! In France, facial recognition technology was also
tested in two high schools to help security guards prevent intrusion by strangers
or identity theft (EP, 2021a:37). Spain uses facial recognition for surveillance at
airports (to improve border control and security) and bus stations (to prevent
petty crime and vandalism); recently, a supermarket chain Mercadona has stated
using it to detect people who have been given a restraining order or banned by
the court from entering the supermarket premises (EP, 2021a:38). Great Brita-
in, Hungary and the Czech Republic also use facial recognition systems at their
airports and in the streets to preserve the public order, road safety, identify
criminals, etc. (FRA, 2019:3). During the Covid-19 lockdown, Russia used tens
of thousands of facial recognition cameras and digital passes on cell phones to
track citizens and keep them in quarantine (BBC, 2020).% The UK Gambling Com-
mission allowed the use of facial recognition systems to keep track of players,
monitor those moving around gambling sites and control addiction (Onufreiciuc,

59 MarketsandMarkets (2023). Video Surveillance Industry worth $83.3 billion by 2028, Press
release, https://www.marketsandmarkets.com/PressReleases/global-video-surveillance-
market.asp

60 EC (2018). Smart lie-detection system to tighten EU’s busy borders (press release), 24
October 2018, accessed 30 March 2023
https://ec.europa.eu/research-and-innovation/en/projects/success-stories/all/smart-lie-
detection-system-tighten-eus-busy-borders

61 The Verge (2020). France is using Al to check whether people are wearing masks on
public transport, by J. Vincent, 7 May 2020, https://www.theverge.com/2020/5/7/21250357/
france-masks-public-transport-mandatory-ai-surveillance-camera-software

62 BBC((2020).Coronavirus: Russia uses facial recognition to tackle Covid-19,4 April 2020;
https://www.bbc.com/news/av/world-europe-52157131
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2020: 95-103). Kyrgyzstan, India, Israel, the USA or Australia are also among the
countries that have implemented facial recognition and Al-assisted surveillance
systems in public spaces (EP, 2021a:32).

In Romania, the Police implemented the project “Development of the facial iden-
tification and recognition system (NBIS) and its interconnection with EU law
enforcement authorities through sTESTA”, financed by the European Commission
(2018-2021).%% On the occasion of the Pope’s visit, Kenya used a video surveillance
system from the Kenya Safe City project, initiated by Huawei, including 1800 HD
cameras and 200 HD traffic surveillance cameras in the country’s capital Nairobi.
The national police command centre, with more than 9,000 police officers and
195 police stations, was established to carry out monitoring and case resolution
(Feldstein, 2019: 18).

Facial recognition systems are also widely used by public authorities or police
for video surveillance during social protests. According to a report by Amnesty
International, atleast 64 countries are actively using facial recognition systems
in the world today (Feldstein, 2019: 32). A study conducted in Montreal showed
that real-time CCTV monitoring can provide behavioural cues related to suicide
risk, identify individuals and save lives (Mishara, Bardon, Dupont, 2016: 1245).

In 2018, Middle School no. 11 in Hangzhou (China) held a smart campus seminar
which unveiled the project Smart Classroom Behaviour Management System. In
addition to using facial recognition to monitor library loans or mobile payments
in the coffee shop, “smart eyes” were also installed in the classroom so that
students no longer dared to be inattentive in classes (Article 19, 2021: 29-30).%*
There are countries like India, Kenya, South Africa, Argentina, Bangladesh,
Chile, USA, where biometric data collection systems are used in social welfare
systems (EP, 2021b:17).%°

63 Politia Romana (2021). Proiectul ,Dezvoltarea sistemului de identificare sirecunoastere
faciala (nbis) si interconectarea acestuia cu autoritatile de aplicare a legii din ue prin
intermediul stesta” (Project: Development of facial identification and recognition system
(NBIS) and its interconnection with EU law enforcement authorities through sTESTA, 25
Noiembrie 2021; https://www.politiaromana.ro/ro/comunicate/proiectul-dezvoltarea-
sistemului-de-identificare-si-recunoastere-faciala-nbis-si-interconectarea-acestuia-cu-
autoritatile-de-aplicare-a-legii-din-ue-prin-intermediul-stesta

64 Article 19/Free Word Center (2021). Emotional Entanglement: China’s emotion recognition
market and its implications for human rights, Jan.2021, 29, Retrieved 31 March 2023 https://
www.article19.org/wp-content/uploads/2021/01/ER-Tech-China-Report.pdf

65 European Parliament (2021b). Digital technologies as a means of repression and social
control, by D.Gtowacka, R.Youngs, A. Pintea, E.Wotosik, Directorate-General for External
Policies of the EU, 2021, 17, Retrieved 31 March 2023 from
https://www.europarl.europa.eu/RegData/etudes/STUD/2021/653636/EXPO_
STU(2021)653636_EN.pdf
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Due to the controversies concerning the use of these technologies, some states
in the USA (e.g. Oregon) have banned the use of facial recognition technology by
the city departments, including the local police, and businesses catering for the
general public (stores, restaurants, hotels) (Portland.gov, 2020%¢; CNN Business:
Metz, 2020)%". San Francisco, Oakland or Boston banned the use of this survei-
llance technology in the city (The New York Times: Conger, Fausset, Kovaleski,
2019).%8 In 2016, Baltimore police secretly launched aerial drones to conduct
daily surveillance of the city’s residents; the project was abruptly ended when
the media revealed this fact (Axios: Hart, 2019). In the U.S., the Commercial Facial
Recognition Privacy Act (bill) of 2019 prohibited entities from collecting, proce-
ssing, storing, or controlling facial recognition data unless those entities provide
documentation explaining the capabilities and limitations of facial recognition
technology and obtain the end users’ explicit and affirmative consent to use such
technology after they have been informed of the reasonably foreseeable uses of
the data collected through facial recognition (US Congress, 2019).%°

4. Instead of conclusion: How do these technologies affect our daily lives? Do
the benefits outweigh the risks?

Facial recognition technologies are no longer a novelty, and the fact that they
are increasingly used in various fields raises contradictory opinions. The per-
sonal safety and general security is seen as opposed to the human rights and
fundamental freedoms that can be affected by the use of these technologies. The
standards and related guarantees for the use of Al must be strictly regulated
in order not to amplify the justified fears related to these facial recognition
systems. It is a real challenge to reconcile the use of new technologies with the
protection of human rights, but the instruments adopted by the EU and those
atthe international level show concern for addressing the specific issues raised
by Al It is imperative to adopt a legislative framework that regulates the use

66 Portland.gov (2020). City Council approves ordinances banning use of face recognition
technologies by City of Portland bureaus and by private entities in public spaces,9 September
2020, Retrieved 31 March 2023 from
https://www.portland.gov/smart-city-pdx/news/2020/9/9/city-council-approves-
ordinances-banning-use-face-recognition
67 CNN Business (2020): Portland passes broadest facial recognition ban in the US, by
R. Metz, 9 September 2020, https://edition.cnn.com/2020/09/09/tech/portland-facial-
recognition-ban/index.html

68 The New York Times (2019): San Francisco Bans Facial Recognition Technology, by
Conger, K., Fausset, R. Kovaleski, S.F.; 14 May 2019; https://www.nytimes.com/2019/05/14/
us/facial-recognition-ban-san-francisco.html

69 US Congress (2019): Commercial Facial Recognition Privacy Act of 2019, S.847 - 116%"
Congress (2019-2020), March 2019; https://www.congress.gov/bill/116th-congress/senate-
bill/847
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of these technologies, according to the principle of proportionality, but also to
provide sufficient guarantees for the protection of fundamental human rights.
The GDPR limited the use of data, especially in Al processes, but this Regulation
should be further amended in the future.

The EU legislation recognizes that facial images constitute biometric data, as
they can be used to monitor, track, identify, classify and assess people (survei-
llance, identity verification, classification by specific characteristics, etc.). Al
technologies have multiple uses: at police headquarters, at work, in schools,
means of transport, banks, shops, stadiums, homes, various events. The need to
control migrations, track terrorist threats, repress antisocial conduct (etc.) urges
both developed and poor economies to allocate budgets for the development of
Al technologies. There are good reasons for using these technologies but the
huge amount of data, the way they are stored and used seems to be getting out
of control, and surveillance does not seem so legitimate anymore. The legitimate
interest of the operator cannot be superior to the fundamental rights, freedoms
and interests of subjects requesting the protection of their data. Balancing these
interests calls for legislative harmonization and guarantees of equal data pro-
cessing conditions for all EU market participants.”®

Whoever holds information holds power, and whoever holds vast amounts of
information has even greater power. The competition between law and tech-
nology is unequal (Lascateu, 2020: 66), but the human being must be the focal
point of concerns in both. As aptly stated by Balan (2015), “it is necessary to
abandon the protection of private life in line with all-or-nothing paradigm [...];
surveillance has to be treated distinctly in line with the targeted space and
time” (Balan, 2015: 65).

70 Recital 9 of the GDP: “Differences in the level of protection of the rights and freedoms of
natural persons, in particular the right to the protection of personal data, with regard to the
processing of personal data in the Member States may prevent the free flow of personal data
throughout the Union. Those differences may therefore constitute an obstacle to the pursuit
of economic activities at the level of the Union, distort competition and impede authorities
in the discharge of their responsibilities under Union law”.

Recital 10 of the GDP: “In order to ensure a consistent and high level of protection of natural
persons and to remove the obstacles to flows of personal data within the Union, the level of
protection of the rights and freedoms of natural persons with regard to the processing of
such data should be equivalent in all Member States.”
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BH/IEO HA/I30P H BEIIITAYKA HHTE/IMTEHIIHUJA: YTHIIA] HA
IIPABO HA IIPHBATHOCT U IIPABA HHTE/IEKTYA/IHE CBOJUHE

Pe3ume

3awmuma npasa Ha npusamHocm je cee guule npedcmas/ba K/yvHO numarse
Y KOHmeKkcmy y gudeo Had3opa Koju ce daHac epukacHo 06a8,/6a ynompebom
B8PXYHCKUX caspeMeHUX mexHo.oz2uja. TexHoi02uja ce HenpecmaHo passuja u
donpuHocu yHanpehery y pasHuM obaacmuma xcueoma, mehymum, 6p3u paseoj
HOBUX MeXHO./102uja AOHOCU U 8e/UKe pu3uKe U NOMeHYUjaiHe npemrbe, Hapouumo
Kada cy y me npoyece yK/byYeHe mexHo102uje nonym geumavke UHmeau2eHyuje
(namemue kamepe u cucmemu gudeo Had3opa, BUOMempuja u npeno3Hasaree AuYd)
Koje cy y cmary 0a aHaAu3upajy 02poMHy KOAUMUHy nodamaka, udeHmu@pukyjy
ge3e uamehy nodamaka, u OMKpujy ma4aH udeHmumem nojeduHya.

Ynompeb6a sudeo kamepa 3a Had30p nokpehe 8axcHa numara NPUBAMHOCMU.
JamuHcka 6apomempujcka udenmugukayuja ce modxce usspwumu camo y3
nowmosarse odpeheHux 2apaHyuja /bydKkcux npasa, y KoHmekcmy onpagoaHoz
UHmepeca u y ck.aady ca NpuHyunom nponopyuoHasaHocmu. TexHoso0z2uja
npeno3Hasarba AuYa je ceenpucymma (y pedoguma 3a yeKuparoe Ha aepoodpomy,
no/AuYyujckuM ynpaeaHa, anomekama) mada nocaedrux 200uHa nocmaje cee
KOHMopgep3Huja mema, HApo4umo y nhoz/edy 3awimume J/bydCKUX 0hpasda
u csa06o00da. Mako ynompeba caspemeHUX MmexHo/102uja Moxce JdonpuHemu
ocehajy cuzypHocmu u ydo6HOocmu eHmumema Koju je npumersyjy, 3a2080pHUYyU
npusamHocmu ygeauko Kpumukyjy ynompe6y oge mexHo/o2uje, noce6Ho 3602
pacHe npucmpacHocmu u mo2yhHocmu 3s10ynompebe. Cmampa ce da ynompeéa
6uomempujcke udeHmugukayuje nojeduHaya y ,peaaHoMm epemeHy” uy jagHum
npocmopuma, y cepxy cnposoberba noauyujckux oeawherba, npedcmasssa
nospedy /6ydcKuX npaea u ca1060da, aau makohe daje ocehaj cmaaHoz Had3opa u
uHdupekmHo obecxpabpyje ocmeapusarse ca10600e 0Kyn/bara U 0py2ux 0CHOBHUX
/BY0CKUX npasa.
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Jow jedau eaxcaH npobsem je ynompeba sudeo Had30pa y KoHmMekcmy nogpede
npasa unmesiekmya.iHe cgojuHe. Heoenauhena ynompe6a eudeo/ayduo cHumaka
MOJKce ymuyamu noc/108arbe npuspedHoe cybjekma uau nojedunya. llocaosHe
majHe u nogep.buse UHPopMayuje cy uecmo cywmuHcku deo hoc.108Hoe2 hopgoauja
UHmMesieKmMyaJ/iHe C80juHe HeKke KOMnaHuje. 3602 moaa KoMnhaHuje npedysumajy
dodamHe 3awmumHe mMepe Kako 6u ocuzypaJe da cauke u gudeo 3anucu 6ydy
6e36edHO0 yckaaduwimeHe u docmynHe camo ogaauwheHom ocobby. Kamepama
ce CHUMajy cauke ymMemHuukux desa, hpupedée, npedcmase, u3./10xc6e, umda.,
mako da HEKOHMPOAUCAHU npucmyn moxce dogecmu 0o Kpuierbd aymopcKux
u cpodHux npasa. CHUM/bEHU 8udeo 3anucu ce 3amuM Mo2y nocmasumu Ha
uHmepHem naamgopme, na makea ynompeba uHmeseKmya/He c80juHe Modice
dosecmu do kpwera aymopcKux npasa, nocebHo kada ce 8udeo mamepuja
3awmuheH aymopckum npasuma Kopucmu 6e3 do380.1e 8AACHUKA U/AU aymopd,
wmo npedcmas/ba Kpulerse npasa uHmeAeKkmyaJiHe C80juHe.

KyuHe peuu: sudeo Had30p, mexHo/102uja 3a hpeno3HaA8arLa AUYd, 8eumavka
UHMe/iuzeHYyuja, UHme/aeKkmya/Ha ceojuHa, Onwma ypedéa o 3awmumu nodamaka

(TAIP).
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Ancmpaxkm: Y ¢okycy pada cy ycaosu nod Kojuma npusamHu cybjekmu
MO2y UMamu akmugHy NpoyecHy secumumayujy kod myxcée 3a noHuwmaj
akama Eeponcke yHuje. Ymephyjy ce u aHasiudupajy HamMemHyma um
ozpaHuyerba 3602 Kojux cy onpasdaHo 03HAYeHU KAo Henpusu/1e208aHu
myaxcuoyu. [loped dokazusara 0CHO8A 3a NOKpemarbe myscbe 3a noHUWmaj
U Nhowmo8arba u3y3emHo Kpamkoz npek/y3usHoz pokd, nojeduHyuma ce
Hamehy dodamHa dea yc108a Koja Mopajy KyMysAamueHO 6Umu ucnyreHda
- da ux ocnopeHu akm nozaha dupekmHo u nojeduHa4Ho. CnopHuju u
medice 0cmeapue yc/108 npedcmas./ba nojedUHavyHa no20heHocm cnopHoM
MepoM, Koju je yak u dodamHo nocmpodiceH y npakcu Cyda npasde. Cmoza
je yeHmpasaHu deo pada noceeheH aHa.u3u u Kpumukosarsy m3s. Plau-
mann mecma Kao u3y3emHo cmpo2o nocmas/beHo2 mecma npumeHe 3d
cmuyarbe akmusHe npoyecHe secumumayuje. /lam je npeasaed apzymenama
U KOHmpapaymeHama 3a re208y peopMmy, d cee y ceem.1y noumarea npasa
EY kao 3aokpysceHoz npagHoz nopemka ca KOMNAEMHUM CUCMEMOM
3awmume npasa nojeduHaya. 3aksmyuyje ce da cy oepaHuvasajyhu ycaosu
3a npusHare AKMUueHe NpoyecHe Je2umumayuje, Kao U nospemeHa
HedocmynHoCcm npagHUX J1€K08a nped HaYyUOHAAHUM cydosuma Hedocmayu
npaea EY kao nopemka Koju mescu 841a0a8UHU npasa U npubaAu*casarsy
ceojum epahanuma. Yauha ce da je npomekaux deyeruja Plaumann mecm
NOCAYHCUO KAO C80je8PCHO opylicje Kojum ce nojeduHyuma yckpahueaaa
npoyecHa snezumumayuja. Hako je JlucaboHCKUM y2080pOM HAUYUH-EH
U38eCmaH NoMak y npasyy aubepaaudayuje cmuyarea locus standi, peu je
€amo 0 8p/10 02PAHUYEHOM, YCKO dedpuHuCaHoM b6pojy cumyayuja.

KmyuHe peuu: mydxc6a 3a noHUwmaj, HenpueuU.1e208aHu Myxi#cuoyu,
aKkmueHa npoyecHa secumumayuja, 4. 263 YOEY, Plaumann mecm.

“sanjadj@prafak.ni.ac.rs

" Paj je pe3yJiTaT HCTpaXkMBamba Ha MpojeKTy ,,0ATOBOPHOCT y MPaBHOM U [Py IITBEHOM
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2025. roguHe.
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1.YBog

YnpaBHoMm nopeTky EBporicke yHuje (Hagasbe: EY), kao peslaTUBHO 3a0KPYKEHOM
NpPaBHOM CHUCTEMY, OCTBapUBakbe [[U/ba CaMOperyJialuje U CaMOKOpEeKIHje ce
OCTBapyje MyTeM TPH MpaBHA HHCTUTYTA — TYk6e 3a NOHUIITAj, Tyk6e 360T
HIponyIiTakha U UHUPEKTHE HaI/IexKHOCTH. [IpeiMeT aHa 1u3e oBor paja 6uhe
jelaH aceKT aHaJIM3e MPBOMOMEHYTOT, TAYHHUj€e aHaJIM3a YCJI0Ba M0/ KojuMa
NpUBaTHU Cy6jeKTH (GHU3MYKa U IpaBHA JIMIA KOja ce 03HAYaBajy U jeJJHOCTaBHO
Kao MojeINHI[M) MOTY IIOJIHETH TYK6Y 32 MOHUIITAj akaTa EY.

[IpeMa ysiany 263 (4) (5) YOEY, Tyx06a 32 NOHHUINTAj aKTa Ce NMOJHOCU paiu
NpenCIUTHBAakha 3aKOHUTOCTH akaTa CaBeTta, Komucuje, EBporncke nieHTpasiHe
6aHke, EBponckor mapJjiaMeHTa, TeJa, CAY»0OU U areHlUja Koju cTBapajy
npaBHe nocJjeaue no Tpeha sinna, npu yeMy npeameT Ty>K6e MOTy OUTH KaKo
JIETUCJATUBHU TaKo U U3BpUIHU aKTH (Albors-Llorens, 1996: 7). [lox akTuma
MHCTUTYLMja EY Mory ce mojBecTH CBY IpaBHO 06aBe3yjynu akTU: peryjaTUBe,
OJJIyKe, I1a YaK U JUPEKTHUBE YKOJUKO 6U, y U3y3eTHUM CUTyalHjaMa, uMaJie
JUPEKTHO U [0jeJUHAYHO /IejCTBO Ha nojefuHIe.!

OcHOBHa MaHa je U3y3eTHO KpaTak IIPeKJIy3UBaH POK 3a NOJHOLIEHkE TYyxbe -
cBera /iBa Mecella o/ laHa 06jaB/bUBaba aKTa UM 06aBellTaBaba TYKUOoLa
0 aKTy. Mnak, pa3ayMJ/bUBO je oApeheme Tako KpaTKOT poKa Koju je Yy PyHKIUjU
OCTBapuBakba HayeJa IpaBHEe CUT'YPHOCTH.

[lope/1 U3y3eTHO KPAaTKOT POKA, M0jeJUHIMMA je JI0JJaTHO OTeXaHa MOryhHOCT
MOKpEeTara OBOT TOCTYIIKA, Te Ce C TPABOM O HbIIMa FOBOPH Kao HeNpuUBU/1e208aHUM
Tyxxuonuma. Haume, nopes Jjoka3uBamba OCHOBA 3a MOKpeTame TyX0e 3a
MOHUILTAj,2 OHX MOPAjy jOIL /1a JOKAXKY Zla X Ce OCIIOPEHU aKT THY€e HA JUPEKTAH U
nojeArHa4YaH HaurH. OBU YCJIOBU KapaKTEPUILY T3B. K8AIUPUKOBAHY 8e3y Jiesia ca

1 To 6u ce jefMHO MOTJIO JIECUTHU Yy CJAY4Yajy [la je JUPEKTHUBA 3alpaBo OJJYKa, Koja,
Kao TaKBa, MMa HeNoCpeJHO Y NojeIMHAYHO /ejCTBO Ha nojeguHue. [logceTumo ce ga
¢dopmMa oHOCHO HA3UB aKTa HUje oasyuyjyhu ¢pakTop, Beh mwerosa cymruHa, Te cama
YUbeHUI[a []a je ocropeHa Mepa JUPEKTHBA HUje JOBOJbHA 3a MporJaliehe Ty 6e 3a
NOHULITAj HENPUXBaT/bUBOM; TpeMa: Joined Cases C-16-17/62, Confédération nationale des
producteurs de fruits et légumes v Council, 1962, ECR 471, ECLI:EU:C:1962:47; C-298/89,
Gibraltar v Council, 1993, ECR 1-3605, ECLI:EU:C:1993:267. OnwTHu cyf je eKCIJIUIUTHO
HaBeo y npeametuma: T-135/96, UEAPME v Council, 1998 ECR1I-2335, ECLI:EU:T:1998:128,
1 T-99/94, Asociacién Espafiola de Empresas de la carne (ASOCARNE) v Council, 1994, ECR
11-871, ECLI:EU:T:1994:252, na: ,YurbeHuya da je uzabpaHu o6uk uHcmpymeHma dupekmusa
He Modice y 080M cayuajy omozyhumu Casemy da cnpeyu nojeduHye da kopucme /1€K08e Koju cy
um dodesweHu no Yzoeopy*, para. 1.

2 OCHOBM NO/HOLIEHA OBE TYKOe NMpey3eTH cy U3 GpaHIyCKOT paBa, Te y kbUX CHajajy
KJIaCUYHa YeTHPH OCHOBA: 1) HejocTaTaK HalJIeXXHOCTH OpraHa, 6) noBpeia GUTHUX IpaBUJIa
NOCTYIIKA, B) TOBpe/ia MaTepHjaJHOT PaBa, r) 3J10ynoTpeda oBauhema.
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JIMIIEM U IOCTOjakbe HaJIEXKHOCTH ratione personae npu ONIITEM CYAY, OAHOCHO
NOCTOjakbe Ha/IJIeXXHOCTH 32 IPUBATHOT Cy6jeKTa KOjU je TIOKPEHYO CIOP.

[lopen Tora, cycKa mpakca NokKasyje BeJUKY PECTPUKTUBHOCT ¥ TyMadekwhy
yJsiaHa 263 YOEY y noryiefly oBe rpyIe Ty»KUJiala, YuMe ce y peaJHOCTH lbUXO0B
KpyT 3Ha4yajHo cykaBa. Ca acnekTa LesinHe npaBa EY je jornyHo fa ce 0CHOBHU
KaHaJl KOHTPOJIe aKaTa lbeHUX UHCTUTYLUja JOCTYyIaH [ojeJUHLIMMa Cy>KaBa
(Albors-Llorens, 1996: 8). MehyTuM, ca acnekTa nojeiMHalIla je HAMETakbe TaKo
CTPOror TecTa NpUMeHe YYWHUJIO Jla Ce CTULalkhe aKTUBHe JleruTUMaluje y
BeNMHU cuTyaluja YMHHU HegocTHXKHUM (Brown, Kennedy, 2000: 146).

[TopebeweM Tpu ocHUBa4YKa yroBopa U3 1950-ux roguHa, yBubajy ce u3BecHe
CJIMYHOCTH, aJIU ¥ 3Ha4ajHe pa3JIMKe y IoTJie[ly 10JI0Xaja ojeiMHaLa Ko/, 0Be
Ty>06e. Ca jeiHe cTpaHe, jacHO je ja je ctaB u3 [lapuckor yroBopa y norueny
nocrojama locus standi nojefuHana npeHeT y PUMcKe yroBope, Te y TOM CEIMEHTY
4. 33 YroBopa o EBponckoj 3ajeJHULIM 32 yra/b U YeJMK KOpecnoHJHpa ca
4. 146 Yroopa o EBPOATOM-y u 4. 173 YroBopa o EBponckoj eKOHOMCKO]
3ajegHuLu (Gormley, 1966: 147). Ca ipyre cTpaHe, IOCTOjU M 3HaYajHa pa3JiMKa
y HIOTJIely y€/1080 CTULalkha aKTUBHE JIeTUTUMallyje, IpY YeMy je apaZloKCcaJaHo
Jajenpsy, [lapucku yropop, 6Mo HajHOBOJ/bHUJU U HAjAUPEKTHUjU Y e pUHUCABY
noJsioXkaja nojeauHIa. Haume, wume je 610 fePpUHUCAH CaMoO jelaH jeAUHU
yCJIOB CTHIakha aKTUBHE JIETUTUMalUje — no2oheHocm CIOPHOM MepPOM, /10K je
PuMckuM yroBopuMa ycBOjeH 3Ha4ajHO peCTPUKTUBHUjU NPUCTYI, 6yayhu ga
Cy 3a lofie/buBambe locus standi noje JUHLMMA 3aXTeBaJIU JJoKa3uBatbe dupekmHe
u uHdugudyasiHe no2oheHocmu CIIOPHOM MePOM.

2. Yc/10BM 32 OCTBapUBame aKTUBHe JIerTUTHMaLuje
nojeAUHALA KOA TyK06€ 3a NOHULITAj

OcTBapuBame locus standi HempyUBUJIETOBAHUX TYKHUJIa1la ce y HajeheM 6pojy
cJly4ajeBa np8eHCcmeeHo NocMaTpa Kpo3 IpU3My UCIIYbekba ABOCTPYKOT YyC10Ba
- JloKa3uBaa Jla UX ce CopHU akT EY HenocpedHo v nojedunauHo Tude. [IpBu
yCJIOB MoJipa3yMeBa /ia he cnopHa Mepa JJMPeKTHO yTULLATH Ha MOJHOCHOLA
Ty>6e Ka/ia je (berOB MPaBHU M0JIOXKAj IMPEKTHO noroheH. JIUpeKTaH yTHIAj
cnopHor akTa EY Ha nojefuHIa noZpasyMeBa [I0CTOjalbe Y3POUYHO-TIOCIeJUUHE
Be3e u3Mehy JlejcTBa aKTa ¥ lberOBOr YTUIIAja HA HEIPUBUJIETOBAHOT TYKHOIIa.
JlpyruM peurma, Mopa noctojaTu dupekmHa Be3a nusMelhy ocropeHe Mepe U
ryoUTKa WUJIM HITeTe KOjy je mogHocual Ty»x6e npetpneo.’ Y npakcu Cyzaa
npas/ie je yTBpheHo U ja MOCTOjU JUPEKTHA NOroheHoCT KaZja OCIOPEHU aKT
npeJicTaB/ba ,KOMNJAEMAaH cem hpasuJ/a Koja cy cama no ce6u dog8o/bHA U He

3 Joined cases C-41-44/70, International Fruit Company BV v Commission, 1971, ECR 411,
ECLI:EU:C:1971:53.
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3axmesajy HUKakee npogedbeHe odpedbe” .t [lpyrauuje pedeHo, oJ] K/by4He je
BAXKHOCTH [1OCTOjakbe MOCPeJHUX Be3a u3Mehy TyK6e U TYKUOoIja KOMe aKT HUje
ynyheH, npy YeMy ce y yJI034 IOCpeHUKA Hajuelle Ha/1a3M Jip>KaBa YiaHULa
K0joj je akT ynyheH, uMajyhu y BUAYy tbeHy 06aBe3y UMIIJIEMEHTAaIlMje TOT aKTa.
YKOJIMKO OCciopeHa Mepa 0CTaBJ/ba JUCKPELMOHO [IPaBo aZipecaTuMa Mepe Koju
CYy OZITOBOPHU 32 lbeHY puMeHY,” cMaTpahe ce /1a je y3po4HO-TIOCIeAUYHY JIaHAL|
NPEKUHYT,® a JUPEKTaH YTUIAj UCKJbYUeH. Y TAKBUM CJIy4yajeBHMa Cce 3alIpaBo
noJbe ,60p6e” cesiv Ha HALlMOHAJIHUA QPOHT, Te ce MpeJl HAIMOHAJHUM CyZIOM
Hamaza CnopHo AedHUHHCAH UMILJIEMEHTALLMOHU aKT. Y C/y4ajy HeNoCTojammba
HMMIIJIEMEHTAIMOHOT aKTa, MOryh je IUpeKTaH yTUIaj Kajia ce akT EY npumemyje
ayTOMaTCKU Y He 3aBUCH 0/} BOJbe Y IOCTYyNamka YJaHuULa, NONyT peryaaTruBa.
[IprMep HeocTBapHUBawa ycJ10Ba JUPEKTHOCTH UJIM HENOCPELHOCTU UYCTPY]Y
JlBa cJly4daja y Be3Hu ca peryJlaTMBOM O cllajalby koMnaHuja. HauMe, nomro ce
JLOLILJIO 10 3aKJby4yKa Jia ClopHa oZ1yka KoMucuje Huje MorJia UMaTU JUPEKTaH
yTHUIAj HA caBeTe pajgHUKa (0yAayhu a cnajarbeM KOMIIaHUja HUje OO0 10
HaCcTaHKa IITeTe MO HhUX0BA MpaBa Kao NpeJCTaBHUKA paZiHUKa),” Tyx0a 3a
MOHMIIITA]j je o/i6adyeHa.

Wako He 6e3 3Hauaja, NpeTXOAHU IpeJMeTH U TECTOBU NpeJCTaB/bajy caMo
MapruHaJjHe fesnuvhe cioxeHe caaranuue, 6yayhu fa je qeHTpaJHU Heros
Jleo olyBeK MpeAcTaB/bao pe3yaTaT T3B. Plaumann Tecta. HajcnopHuju u
HajTexke OCTBAPKB YCJIOB 3a CTULakbe IPOLeCHe CIOCOOGHOCTHU MHAUBUAYATHUX
cybjekaTa 6uJia je U ocTaJa nojeduHa4Ha no2oheHocm CIOPHOM MepoM, a A0JAATHY
HeBOJby IIpe/iCTaB/ba YUHEHULA /1A je OH JOoJaTHO NOoCTpoXeH y npakcu Cyzaa
npasje. HauMe, purujjad TeCT NPUJINKOM IPOIEHe IPUXBAT/bUBOCTHU TyXKb6e y
noryiefly IoCTojama akTUBHE JIeTUTUMalUje ojeiuHana AeUHUCAH Y KYJITHOM
npeaMeTy Plaumann HacTaBHO je Ja ce IpUMemyje CBe 10 JaHallber JaHa.
Y 0BOj npecyAy jacHO CTOjU A MOjeJUHIIA KOjU HUCY aZipecaTH CIOpHE Mepe
MOTY TBPZAUTH /ia UX Ce NI0jeJUHAYHO THYe caMo yKOJIMKO UX Ta ofJ1yKa nnoraha
360r ofpeheHrX HUXOBUX KapaKTepPUCTHUKA WM 360T OKOJHOCTH Koje UX
¥3/1Bajajy oJl CBUX OCTAJIMX JIULA, YUME Ce pa3J/IMKYjy Ha [l0jeAMHAYaH Ha4uH,
NOMYT caMUX ajZpecaTa gate Mepe.! Modus operandi Cyna npasje 640 je aa

4 (C-294/83, Parti Ecologiste ‘Les Verts’ v European Parliament, 1986, ECR 1339,
ECLI:EU:C:1986:166, para. 31.

5 C-222/83, Municipality of Differdange v Commission, 1984, ECR 2889, ECLI:EU:C:1984:266.
6 C-69/69, Alcan Aluminium Raeren v Commission, 1970, ECR 385, ECLI:EU:C:1970:53;
C-222/83, Municipality of Differdange v Commission, 1984, ECR 2889, ECLI:EU:C:1984:266.

7 T-96/92, Comité Central d’Entreprise de la Société Générale des Grandes Sources and
others v Commission of the European Communities, 1995, ECR [1-1213, ECLI:EU:T:1995:77;
T-12/93, Comité Central d’Entreprise de la SA Vittel and Comité d’Etablissement de Pierval
v Commission of the European Communities, 1995, ECR 11-1247, ECLI:EU:T:1995:78.

8 (C-25/62,Plaumann & Co v Commission of the European Economic Community, 1963, ECR
107, ECLI:EU:C:1963:17. Plaumann je 610 HeMa4K{ YBO3HUK KJIEMEHTHHA KOjH je MOAUTa0
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0/IMax aHaJIM3Mpa UCIIYHEHOCT OBOT TeXe 0OCTBAPUBOT YCJIOBA, TE je peZJOBHO
yckpahuBao locus standi nojeAMHIIIMA HAa OCHOBY OBOT KPUTEPHUjyMa, YaK Ce U
He ocBphyhu Ha HCyHEHOCT nNp8oz ycJjioBa — AMpeKTHe norohenoctu (Albors-
Llorens, 2003: 75). /lpyrauuje peyeHo, IpeTeXKaH NPOLeHaT TyK6U ofi6a4yeH je
360r HEUCIYHEHOCTH OBOT ycJioBa (Barents, 2010: 722-724).

Plaumann TecT ycnocTaB/ba KpUTEPHjyM noMmohy kora je moryhe yTBpAUTH
nojeJMHaYHU YTUIAj aKTa HA 0COOY, a CAMUM THUM U HeHO NpaBoO Ha TYXK0Oy.
HHTepecaHTHO je J1a je y OBOM mpeAMeTy MOjeJUHAL, IOKYLIA0 OCIIOpaBambe
ofsyke ynyheHe Ap)kaBW 4JaHHUIY, aju je ToM npusukoMm Cyn mpaBje
ucrtakao: ,0cobe Koje HUCy oHe Kojuma je odyka ynyheHa mo2y mepdumu da ux
ce nojedUHA4YHO Muye camo YKOAUKO ce€ akm 00HOCU HA HUX UAU KO HA OCHOBY
odpeheHe uHxepeHmHe 0CObUHe UAU ycaed 0KOIHOCMU Koje UX pasaukyjy od ceux
ocmaaux auya, a egekam o8uUX HureHUYa Ux pasauKyje nojeduHa4Ho Ha UCMu HaYuH
Kaoy cayuajy ocoba kojuma je ynyhen“? [lpema 1aTOM KPUTEPHjyMY, 3a IOCTOjabe
nojeJUHAYHOT YTUILAja, TY>KUJIAL, MOpa OUTH 4JaH pesesaHmHe rpy1e JuLa
4Hju je OpOj YJIaHOBA cmasiaH U odpeheH y BpeMe JOHOLIEHA CIIOPHOT aKTa U
TOKOM HeroBe Ba)KHOCTH. [lo mpaBuJy ce npunagHocT ogpehenoj rpynu focta
TEIIKO JJ0Ka3yje, MeEDyTHUM, TpaKca je U3y3eTHO MIApOJIMKa, Te he ce HaBeCTH
[lBa eKCTpeMHa IIpuMepa, KOju Cy Ha CYyIIPOTHUM KpajeBuMa cnekTpa. [Ipso u
OCHOBHO, actio popularis He mocToju y npaBy EY, iTo caMuM TUM noZipa3yMeBa
Jla UHTepecHe rpyIie U HeBJIaJMHe OpraHU3aljije He MOT'Y OUTH peno3HaTe Kao
HelpUBUJIErOBaHU TyKUoLU. To jacHO unyctpyje npecyzna Greenpeace, y K0joj
HMCTOMMEHO] MehyHapoAHOj eKOJIOLIKOj OpraHU3alyju 3a 3alITUTY KUBOTHE
cpeauHe HUje npusHaT locus standi jep UX ce ClloOpHA Mepa HUje ojeJUHAYHO
tunasia.’ HarsameHo je fa je Tyxusan 61o noroheH no6ujaHoM oAJIyKOM Ha
yonwimeH u ancmpakmaH HaQ4uH, Te Jla CHOPHU aKT HUje ojeJUHAaYHO YTULLa0
Ha HeroB 110J102kaj, 6yAyhu fa ce ofHOCKJIA HA TYKUOLa HA UCTU HAYUH Kao U
Ha Zipyra JiMlla Koja >kKHuBe, pajie uJH nocehyjy nozpydje Ha Koje ce 0CIIopeHHu
aKT ogHocHo. Ha moTnyHo fpyroM Kpajy cneKkTpa [oCcToje CUTyallyje Kaja je
peJlaTUBHO JIaKO Jl0Ka3aTU NpUllaZiatbe peseBaHTHOj TPyNHY, a CAMUM THUM U

TyX6y 3a nmoHumTaj oxynyke Komucuje ynyhene Hemaukoj. Tom oxnykom je Hemaukoj
0/161jeHO CHHKaBalbe [[apyHe Ha yBO3 KJeMeHTHHA y EBporncky 3ajegnuny ca 13 Ha 10%.

9 (-25/62, Plaumann, p. 95.

10 T-585/93, Stichting Greenpeace Council (Greenpeace International) v Commission, 1995,
ECR 11-2205, ECLI:EU:T:1995:147; C-321/95 P, Stichting Greenpeace Council (Greenpeace
International) and Others v Commission, 1998, ECR1-01651, ECLI:EU:C:1998:153. HemoryhHocT
OCTBapHBaka aKTHUBHE NIPOllecHe IerMTUMAlHje Y T3B. KIMMaTCKUM CJy4ajeBUMa MOTBpheH
jeynpeameruma C-565/19 P, Armando Carvalho and Others v. Parliament (People’s Climate
Case), 2021, ECLI:EU:C:2021:252, paras 72-75; C-297/20 P, Peter Sabo and Others v European
Parliament and Council of the European Union (EU Biomass case), 2021, ECLI:EU:C:2021:24,
paras 24-28; 31-38.
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locus standi nuuyiMa Koja HUCY HaBe/ieHa y CIIOPHOM aKTYy, IPH YeMY je Haj60JbU
npuMep o6JacT ApkaBHe nomohu. Haume, nako je cama ojsiyka Komucuje o
Jip>kaBHOj moMohu ynyheHa fpaBaMa 4JaHULaMa, CMaTpa Ce /ia Cy peJieBaHTHa
Y NMpUBaTHA JIMILa KA0 KOPUCHUIIM UJIM IPUMAOIU TaKBe MOMOhU. Y TaKBUM
cutyauujama v Cys npas/ie HU KoMuycuja HUCY ZOBOAUIIN Y MU TAbE OCTOjambe
JIUPEKTHOT U N0jeIMHAYHOT YTHIlaja TAKBUX 0JlyIyKa KoMucuje Ha nojeiuHIe
¥ CaMHUM THUM HUXOBY CIIOCOOHOCT noau3ama Tyx6e (Ross, 1986: 868), jep je
CMaTpaHo /1A je MpaBHU I0JI0XKaj KOPUCHUKA WUJIM MpUMaJala usjedHaveH ca
M0JI0ajeM aZijpecaTa TorT aKTa.

VHTepecaHTHO je Jja je U KO/leKMUB8UMA IPA3HABAH CTATyC HEIPUBUJIEr OBAaHUX
TY>KHJIala, ITO JIelo OCJAHWKaBa cay4aj Front Polisario,’ y koMe ce UHIUPEKTHO
IIOCTAaBUJIO OCET/bUBO MOJUTHUYKO NMTame NpU3HaBawka TEPUTOPUjaHOT
cyBepeHuTeTa Mapoka y Be3u ca 3anagHoMm CaxapoM. CaMUM THUM, Kao MPBO
Y OCHOBHO, [IOCTAaBUJIO Cce MUTamwe locus standi yCTaHUUYKOT MOKpeTa Nnpej
[IpBocTeneHum cynoM. CyznoBu y EY cy npuxBaTUIU aKTUBHY INPOLLECHY
JIeTUTUMaLHjy yCTaHUKA, YMMe je aT U U3BeCTaH JONPUHOC pa3yMeBamwy OBOT
nojMa y MJII, mtTo npejcTaBsba U jeJIHY OJ IOJJMPHUX TayaKa ca cybjeKTuMa
y MJII. Peu je nakse, o Ap>kaB/baHUMaA TpehuXx p:KaBa KOjU Cy TPAXKHUJIH, KA0
KOJIEKTUBHU EHTUTET, OJJTHOCHO Kao MOOYHhEeHUIU UJIW YCTAHULH, TOHUIITA]
CeKYyH/JapHe JierucjaTuBe 360r keHe HecarJlaCHOCTH ca MehyHapoJHUM
yroBOPOM U NpakcoM. MHave, CyICKOM IpaKCOM Ce YTBPAHUJIO /1A Ce 03B0J/baBa
locus standi np>kaB/paHUMa TpehUX ApKaBa YKOJHUKO 3aXTEBAjy TyMadyekwe UIn
npuMeHny npasa EY. UHTepecaHTHO je riieguiuTte Onumrer cyzna y npejmMeTy
Front Polisario, kojum je apyroroaviiwy de facto npumeny Cropasyma o
npuapyxuBawy EE3 u Mapoka, nosHaty CaBety u Komucuju, nokyuao fa pemu
IEeHUM KBaJIMQUKOBaWEeM y HAKHAOHY npakcy.'? To je UMaJio BeJIMKe MOCJIEULE,
oyayhu fa je TUMe TEpUTOpPHUjaIHA IPUMeEHA AATOT Copa3yMa NpoTyMadyeHa
Tako Jla o6yxBaTa 4 3anagHy Caxapy, a cjieICTBEHO TOME je 0Baj IOKpEeT 0TIopa
Morao umatu locus standi, mto je moTBpheHo U y ApyrocreneHoj npecyau.t?

11 HanuoHasiHU MokpeT ocao6ohema 3anagHe Caxape o1 MApOKaHCKUX BJacTH, Front
Polisario, 2012. roguHe je mogurao Ty»x6y 3a noHuITaj oAyke CaBeta EY o oj06paBamwy
CnopasymMa o 1nbepaJsin3anujy, KojuM ce Merwa CriopasyMm o npupyxuBamy EY u Mapoxka.
Hako 4. 94 CropasymMma o NpUJpyKUBay oJpehyje TepuToOpUjasiHy MPUMEHY CaMO Ha
npocTtopy Mapoxka, criopasyM ce de facto v yro BpeMeHa MpUMemnHBao 1y 3anaaHoj Caxapy,
mTo cy npusHaJe CaBet u Komucuja.

12 Haxko ce mo3uBa HavyeJsHO Ha Leo 4. 31 Beuke kKOHBeHLUje 0 MpaBy MehyHapoagHUX
yroBopa usmebhy ap:xaBa u3 1969. roauHe, To ce MMIJIMIIUTHO 3aK/bydyje Ha OCHOBY »KaJIGeHe
npecyze. T-512/12, Front Polisario v Council, ECLI:EU:T:2015:953, paras 99-102 y Be3u ca
C-104/16 P, Council v Front Polisario, ECLI:EU:C:2016:973, paras 119-125.

13 Buwe o gatoj npo6aematunu: HopheBuh Anekcoscky, 2020: 214, 216-217.
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Kaga je peu o ctasnHocTH ¥ ofpeheHocTu rpyne, Beh pectpuktuBaH Plau-
mann TecT [OJATHO Ce yCKO TyMayu T3B. IOA-TeCTOM 3ameopeHe Kjaace Uau
3ameopeHoe Kpyaa, UJyCTPOBaHUM y npenmeTy Piraiki-Patraiki,** nmo kome Cy[
3axTeBa Jla MOJHOCHUOIU TYyK6e MpUIajajy 3aTBOPEHOj KaTeropuju, 4uje je
YJIAHCTBO oJpeheHo U YTBPAUBO Ha JlaH yCBajaiba CIIOPHE Mepe U Koje He
MOKe OUTH NMPOIIMPEHO HAKOH CTYIMakmka Ha cHary crnopHor akTa (Shaw, 2000:
508). CaimyHO ToMe, y cay4ajy Toepfer, yBO3HUK XMTapHIla je cMaTpao [Ja je
nojejHA4YHO NorobheH, jep ce nobrjaHa 0JJIyKa OJHOCHJIA CAaMO Ha YBO3HUKe
KOjH cy odpeheHoz faHa MOAHEJW 3aXTEB 3a YBO3HY [103BoJy.}S U y npeamMeTy
Bock'® Cyn je yTBpAHO [a je MoAHOCHJIALL Ty»K6e IMojeJHHAYHO MoroheH.
AnicyplHOCT OBAKO IOCTABJ/bEHOT N10-TECTa je NpUiaBakhe NPeBeJMKOr yTULAja
BpeMeHCKOM aKTopy, Koju je pesiaTuBaH. HauMe, yBek ce Moxe TBpAUTH Ja
6u ce APYTU MOIJIM 6aBUTHU TPrOBUHOM Y HEKOM TPEHYTKY, aJli He U Y laTOM
TPEHYTKY IoAu3ama Tyx6e.l”

14 C-11/82, SA Piraiki-Patraiki and others v Commission of the European Communities,
1985, ECR 207, ECLI:EU:C:1985:18. Y oBOM cuyuajy, TpuKH Nporu3Bohauu cy TBpAUIHU 1A
M3B03 MamMyka y ®paHiycky He 6U Tpebao 6UTH OTpaHUYEH, jep Cy peTX0AHO Beh 6uiu
CKJIONHUJIM yIOBOpEe O U3BO3Y IaMyKa KOju HUCY U3BplleHU. MehyTuM, Tasa je Komucuja
JIOHeJIa 0/I/1yKY 3aCHOBaHy Ha 4aHy 130 CiopasyMa o npucTtynamwy ['puke, Koju 103Bo/baBa
®paHIyckoj fa orpaHUYH YBO3 MaMy4HOT npeauBa u3 I'puke, npexnyseha Piraiki-Patraiki
MOKy1IaJia Cy Ja MOHUIITE Ty OAJNYKY. [IpecyiHO je 6MJIO TO LITO je MOCTOja0 U3BO3HUK
KOjU je UMao yroBOp 0 U3BO3Y, JOK Apyru HUje. Cy[ IpaB/e je 3aK/by4HO Jia je U3BO3HUK ca
yroBopoM 610 nojeAHa4HO norohex 6ynyhu faje 610 1e0 3aTBOpeHe I'py1e, Te je TIOHULITHO
OJIIYKY y OJJHOCY Ha iera. MehyTum, yTBpheHo je a U3BO3HUK 6€3 yroBopa, ynpKoc ToMe
IITO je 6O JUPEKTHO noroheH MepoM, HUje 6GMO U MojeiMHAYHO NoroleH boMe, U cTora
ce y OZJHOCY Ha Hera Huje MOHUIITHIIA CIOpHA oAnyKa Komucuje. Mako je moMeHyTH 41aH
130 YE3 HameTao Komucuju o6aBe3y ja y3aMme y 0631Mp U HUHTepece TAKBUX U3BO3HUKA, OHA
TO HUje YYMHUJIA. lako ce TOKOM NOCTYNKa TBPAUJIO /1a YaK U aKO NT0CTOje NOJCTHIIAjH 3a
JipyTe Aia ce IPUAPY>Ke TPrOBUHMU, TO GU MOIJIO IOTPajaTH U MO /ja ce Hehe JoroJU'TH TOKOM
nepuoja npuMeHe, 36or dera je Cyz npaB/ie o6alMo 0Baj apryMeHT.

15 Joined cases C-106-107/63 Toepfer v Commission, 1965, ECR 405, ECLI:EU:C:1965:65.

16 C-62/70, Bock v Commission, 1971, ECR 897, ECLI:EU:C:1971:108, y KOMe je HCTaKHYTO
cnenehe: ,001yka nojeduHauHo nozaha nojeduHya kada ce YureHUYHUM CMAreM CMBOPEHUM
00/1yKOM pasauKyje 00 ceUX 0CMaJ/iux Auya u pasaukKyje 2a nojeduHayvyHo, 6aw Kao uy cay4ajy
adpecama. Tpzosya cmoea nojeduHa4Ho nozaha 00.1yka Kojom ce dpxcasa uaavuya ogaauhyje
da odbuje 3axmee 3a y8o3Hy 003801y KOju je noMeHymu mpao8ay hodHeo npe yceajaroa 001y Ke
ako dpacasa kopucmu mo 0dobpere”, para. 1.

17 Craig v De Burca cy oBy Npo6JieMaTUKY U lbeHY ONPaB/JaHOCT ONMKCAJId Ha CAHMIIATUYaH
HauuH, HaBoJiehu J1a: ,uurbeHuya da 6ux moxcda xceseo da nocmavem Hanadau EHesecke, seauku
nujaHucma u/au y8o3Huk KJAeMeHmuUHa He 3Ha4u 0a mpeHymHo umMam ampubyme noge3aHe ca
6u.s10 kojom 0d mux ynozay xcusomy”, (Craig, De Burca, 2003: 496).
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3. Kputuka Plaumann Tecta u noKymaju sserose pedpopme

Ha ocHOBY cBera peueHOr He Yy/11 LITO je UHTEPIpeTaluja U npuMeHa Plaumann
TecTa Beh Bullle feneHuja npeameT omtpe Kputuke (Cygan, 2003: 995-1012;
Lewis, 2006-2007: 1496-1544; Ward, 2001: 37-40; Ward, 2003: 45-77) koja ce
3aCHHMBA HAa HEKOJIMKO KpUTepUjyMa.

[IpBo, MOjeAMHYU ay TOPU CMATPajy Aa ce lber0OBOM IPMMEHOM YMHM Beha mTeTa
HEero KOPUCT, jep je TOJIMKO CTPOT Jia ycJie]| ’beroBe IPUMeHe J10J1a3U 10 hogpede
mMamepujaiHux npasa nojejiHala, Tj. oHeMoryhaBatba lbbUXOBOT IPUCTYIIA CYAY
Y ocTBapuBamwa epukacHe cyacke 3amrtute (Usher, 2005: 575-600; Ragolle,
2003:90-101).

JApyro, KOHIENLUjCKU TJieJlaHO, MIPUMEHOM OBaKo AedHUHHCAHOT TecTa ce
orpaHuyaBajyhe fienyje Ha 81adasuHy npasa. UMajyhu y BUAy T3B. 1eMOKPATCKU
AebuLUT YHUje, 0JHOCHO YN beHULLY [1a Y JIETUCIaTUBHOM POLECY HE YYECTBYj€e
jelUHO [1eMOKpAaTCKU M3abpaH opraH HUTHU ojHocu npeBary (EBpomcku
napJiaMeHT), Beh ce oJiIyKe yCBajajy Ha napumemHoj OCHOBH €a NOJUTUYKUM
opraHoM (CaBeToMm), Tpe6GaJio 6U Ha JTUOEpPATTHOj U peJIaKCUPAHUjOj OCHOBU
MOCTAaBUTH CUCTEM KOHTPOJIe YCBOj€HUX aKaTa, Kao CBOjeBPCHY NPOTUBTEXY.
OBaj apryMeHT Hapo4YUTO A06Uja HA 3HAYAjy KaJla ce UCTAaKHe J1a je jelaH o/
MIPOKJIAMOBAaHUX L1UJbeBa YHH]je U3rpajba NPaBHOI CUCTeMa 3aCHOBAHOT
Ha BJaJaBUHU npaBa.'® HemocTojamwe actio popularis y npaBy EY 36or
HeMOTyhHOCTH l0Ka3uBakba IPaBHOT UHTEpPeca MHTEPECHUX U [PYyTUX rpyna
BaJIMJAH je apryMeHT 3allTo 64U Tpebasio yCBOJUTHU JUOEPATHUU NIPUCTYII
NpPEeUCIMTUBAKY akaTa MHCTUTYLHja EY of cTpaHe muper Kpyra Ty»KHUJaLa.
JacHo je fja To MOpa 6UTH y IPEKJIY3UBHOM, KDaTKOM POKY 0/] CBera iBa Mecela
360r HayeJsia NpaBHe CUTYPHOCTH, a YCTO U OUTHHje eKOHOMCKe U3BECHOCTH,
aJIv ce KOHCTATYje Ja 3acaji IOCTOju U3y3€eTHO geuka duchponopyuja usamMehy
AKTHUBHE JIeTUTUMall¥je NPUBUJIerOBaHUX U HEIPUBUJIETOBAaHUX TYXUJIala
KO/ Ty>k0e 32 IOHHUIITA].

Tpehe, uctuye ce meroBa HeadekBaMaHOcm He CaMo Ha KOHLeNTYyaJTHOM Beh u
Ha nparmatTuyHoM HUBOY (Craig, De Burca, 2003: 489). KoHuenuujcku riefjaHo,
oBakaB ctaB Cyza npaB/ie oHeMoryhaBa Jla nogHocHIal TyK6e UKaJa ycIe,
6yayhu fa je ;aTUM TECTOM OCTaBJbeHa MOTYRHOCT cy/loBUMa /ia Ce I030BY
Ha nyKy mozyhHocm 6aBJ/beha UCTOM TProBHHCKOM JesaTHOUINY of CTpaHe
JpyTHX NojeAMHaLa, YuMe he ce oBakaB TEOPUjCKU apryMeHT UCKOPUCTUTHU
Kao pasJior 3a oZ6aliuBame TyK6e. HanMe, oBaj TecT 3axTeBa /ia MO HOCUIALL
Tyxk06e 6y/ie pasJIMyUT 0/l CBUX OCTAJIMX M0jeIMHALLA, MaKO 61 Ipeno3HaT/bUBe
KapaKTEepPUCTHUKe HeCYMIbUBO MOTJIO cTehu 6110 Koje APYTO JHLe Y 610 KOM

18 Yuyna.2YEY uctude ce jaje jefHa o 6a3UYHUX BpeJHOCTH Ha KojuMa nouuBa EY, usmehy
OCTaJIuX, U BJlaJlaBUHa NIpaBa.
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TpeHyTKy. Ca Aipyre cTpaHe yBuba ce /1a je nparMaTUYHO IJIe/IaHO JATH TECT
€KOHOMCKH HepeaJsiaH, 6yayhu J1a je CKOpo HeOCTBapUB y Npakcu. TpiKuUlIHa
peasIHOCT MOHY/e U MOTpaXKkbe MoJipa3yMeBa Jja MOCTOjU ofjpeheHu 6poj
dupmu Koje ce He Mewajy ApactudHo (Craig, 2003: 494; Biernat, 2003: 16),
YHMe 3HauajHo cjabu apryMeHT Cyza mpaB/ie Aa 6M HEKX HOBH Cy6jeKT MOTao
Jla ce Takohe 6aBU UCTOM JieJlaTHOIIhy.

360r U3y3eTHO BUCOKOT Ipara npuMeHe Plaumann TecTa, Kao U AYyTOTrOUIL e
JOKTpUHapHe KpuTuKe, [IpBocTeneHu cys ce ocMesvo Aa y ABa HaBpaTa
NpeJIoKU HberoBy pedpopmy, mo3uBajyhu ce Ha MPBONOMEHYTH apTyMEHT
- oHeMoryhaBame nojeAMHIUMA IPUCTYNA CYAy U OCTBapuBama epukacHe
cyacke 3amTHuTe. be3 ocnopaBama camor Plaumann TecTa, MOKYIIAHO je Ja
My Ce CyNIpOTCTaBU 3aXTeB PUCTYINa CyAy, yuMe 6u ce npen CynoM npaBje
MOCTaBHO He3axBaJiaH U36op. Uzeja je 6uia 1a 64 ce jeIMHO TAKBUM PUCTYIIOM
OTBOpHJIa MOTYhHOCT Jja IpeBary oJHece APYyTroNOMeHYTH NPaBHU UHCTUTYT
KOjU Yje[JHO MpeJiCTaBJ/ba [le0 CJ0XKeHOoTr ¢peHOMeHa U CTaHAap/a BJaJlaBUHe
npaBa. OnumTu npaBobpaHual je y npeamety Union de Pequenos Agriculto-
res v Commission, (UPA)* npBo u3jaBHO Ja je CyAcCKa Ipakca y HecKJaazay ca
JubepasHUM KpeTamUMa y pKaBaMa YjJaHulama, ynupyhu cBojy omTpuny
KPUTHKe Ha CYWMUHCKY HedocmynHocm ejpukacHe cydcke 3awimuime nojeduHaya,
Koja ce cacToju y ynyhuBamwy nojeiuHana Ha HallUOHaJHe CyJ0Be U MOr'yhHOCT
ocriopaBama UCTOTr akTa EY nmyTeM HHCTUTYyTa NpeTX04HOT NUTalkba yCMEPEHOT
Ha OLleHY Ba/baHOCTH. 3allpaBo je MyJpO UCKOPUCTHO NPETXOLHO U3pedyeHe
KOHCTaTalMje U apryMeHTe camor Cyzia npaB/ie U3 paHHje IpaKce KaKo 6u
Fe208UM peurMa U apryMeHTHMa U3JI03KH0 HOB IIpeJiJIor TecTa. Y3 noMoh Tako
JubepasIHO peBUJUPHOr TecTa 6U ce yTBphHUBaJIO jeduHo Jja 1K CIIOPHU aKT
EY uma sHauajaH HezamugaH epekam Ha HENPUBUJIETOBAHOT TY>XKHO1a,?’ IITO
61 oCcTaBJbaJIO MHOTO BehU MPOCTOp 3a AOKa3UBambe dejcmaea CoOpHe Mepe y
OJIHOCY Ha IlojeJUHLe y nopehewy ca Plaumann TecTOM Koju 3aXTeBa FbUXOBO
NomMnyHo pas/aukogarse 00 dpyaux.

Anb6opc-JlopeHc je moxBaJjiMjia U3HET IpeJIor pedrMa /1a 61 ce 10 HOBOM MoJiesly
He caMo , eqIuMUHUCA/1e HejacHohe ceojcmeeHe mpeHymHOj CydcKoj npakcu, eeh 6u
u npumena 6usa aaka“ (Albors-Llorens, 2003: 72-92). Onwty npaBo6paHuIa
je My po ofabpao apryMeHT edrKacHe CyACKe 3alITUTE Kao IPOTUBTEXKY Koja
6u TpebaJio fa npeBarHe HaJ Plaumann TectoM, 6yyhu /1a je ped o je JHOM 0/,
TeMeJba BJIalaBUHE TpaBa Ha Kojoj EY Texu fa noyrBa. OnmTy npaBo6paHuIar,
je 3aTO JIyKaBO M HAMEPHO CYKOOHO YCKO IIOCTABJ/bEH TECT NOCTOjaba AKTUBHE

19 C-50/00, Union de Pequefios Agricultores v Council, Opinion of AG Jacobs, 2002, ECR
[-6677, ECLI:EU:C:2002:197, a y Be3u ca npBocteneHuM npegmerom T-173/98, Union de
Pequenos Agricultores v Commission, (UPA), 1999, 11-03357, ECLI:EU:T:1999:296.

20 C-50/00 P, Opinion of AG Jacobs, para. 60.
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JIernTUMaldje MojeiMHAIA Ca (bUXOBUM NPABOM HA hpucmyn cydy, Kao jeZlaH of,
KJbYUYHHUX acniekaTa epukacHe cyacke samtute (Delaney, 2004: 3), »kesiehu na
M3/1ejCTBYje YCIIOCTaB/bakbe HOB02 6A/1AHCA KOjU OU MPEJHOCT /a0 MOTOHEM.
Hu y jeiHOM TpeHYTKY ce theroBa CTpaTeryja Huje 3aCHUBaJIa Ha IUPEKTHOM
no6ujamy UK KpUTUKOBawy Plaumann Tecta, Beh ce aHa/M3a THLIa1a [PYTUX
npo6JieMaTUYHUX NpeMuca. KOHKpeTHO, HarJiacuo je HeMoryhHocT Jja ce y
NojeINHUM CUTyalujaMa akTu EY ocnopaBajy UHAUPEKTHUM My TEM, LITO je
HapOYMUTO CJy4aj KaJia He MOCTOje HAl[MOHAJIHE Mepe UMIlJIEMeHTaluje Koje
Tpebaga 6y y npeaMeT TYK6EHOT 3aXTeBa [Ipe/ HallHoHaJIHUM cyoM. O6jacHHO
je laje TajajeJUHO ,pellierhe” 3apaBo aNCypAHO U MOTHUBHIIIE JIeJIOBAkLE CON-
tra legem. HanMe, NOTeHIMjaIHU TYKHJIAL, 6H [PBO MOPAO /ia MPEKPILY PABO
KaKo OU ce CTeKJIU IPEeJIYCJA0BY 3a IOKpPeTathe NOCTYIKa IPOTUB TaKBe Mepe
npeJ HallMOHAJHUM OopraHoM. /[ujemMy 3a MojefiMHIlEe y TAKBUM CUTyaldjaMa
objammaBa Kopto peunma ga he ce nojeauHarn ,uiu hokopumu pezyiamugu
YNpKOC CyMHAMA Y FeHY 8aAUOHOCM — WIMO MOXce pe3y/imupamu HenompeoHuUM
2ybuyuma - uau Modce 0d1y4umu da je npekpwu u Hada ce da he ce ciaymrba o
HeHoj HesasbaHocmu nokazamu mayHom" (Corthaut, 2002-2003: 143).

[lojeHM ay TOPU UHCUCTHPAjy [1a je ped 0 TEOPeTCKOj MOryhHOCTH Koja HUje
0/ip>KMBa y NpaBHOM nopeTKy EY Koju Texxu ocTBapUBamwy BJaJlaBUHe IIpaBa
(Koch, 2005: 515; Ragolle, 2003: 91; Albors-Llorens, 2003: 87). Cam onuitu
npaBo6paHuIal je y CBoM MUII/bely HCTAKaAOo J1a Ce He MOXKe TPAKUTH O
nojeiMHaIA /la Kplle MpaBo 3apa/ Aobujamka npuctyna npasau.?! Ctora 64y
TaKBUM CHUTYyalldjaMa HHCUCTHUpake CyJa npaB/je Ha NOCTYNKY ynyhuBama
NpeTX0LHOT MTalka Ba/baHOCTH 3allpaBo JOBeJIO 0 allCypAa U [0 CYIIPOTHOT
pesyJiTaTa ofi 04eKUBAHOT, a TO 64 610 nomnyHu Hedocmamak cydcke 3auimume
nojedunaya. Ca Apyre cTpaHe, YaK U y CJy4ajy NOCTOjaka peasHOT IpUCTya
HalMOHAJIHOM CY/ly, IpeTeXHH CTaB JOKTPHUHE je Ja UHAUPEKTHA HalJIeXKHOCT
Cyza npaBjie Huje U He Modce bumu adekeamHa 3aMeHa 3a JUPEeKTaH NPUCTy I
oCTBapuB JUpeKTHOM TYx60M (Koch, 2005: 515; Cortés Martin, 2004: 239).

[TocTaB/ba ce KJbYUHO MUTaHE KOjU Cy pa3Jio3u KBaJupUKalldje NoCTyIKa Mo
NpeTXO0JHUM NUTabUMa Hee@UKACHUM UJIU HeadeK8amHUM My TeM 3alITUTe
npaBa mnojeguHana. [IpBo U 0CHOBHO, MOCTyNakK ynyhuBamwa NpPeTXOAHUX
NUTalkha HUje TapaHTOBaH, OyAyhu Jla HalmMoHaJHU cyZoBU (y3 u3dysehe
CyJl0Ba MOCJIeilbe UHCTAHLEe) MOTY OZ0MTH HberoBo NOJHOUIEHE, UJIU YaK Ja
norpelle y IpoleHu Ba/baHOCTH CIOPHOT akTa EY, Te kaTeropuyHo TBpJe Aa
jecTe 3akOHUT. Kao 1ITO je M03HATO, y TAKBUM CHUTYyalidjaMa HUCY Yy 06aBe3u
Jla yIyTe NPeTX0AHO MMTake 0 Ba/baHOCTH akaTa (PanyeBuh, 2014: 833). Ha
OCHOBY peueHoT, 3aK/byuyje ce [ia ce NojejHAl, MOXe OKapaKTepHucaTH Kao
CBOjeBpPCHU ma./1ay NpoleHe HallMOHAJHOT cyAuje. 3a pas3J/IuKy oJ Tora, Koj

21 Ibid, para. 43.
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JUpeKTHe Ty>0e je Ha caMOM NojeAMHILY /a oZjlabepe KOHKpPEeTHe JieJIoBe aKTa
Koje ocriopaBa. /lpyro 3HayajHo pa3J/IMKOBake I0CTOjU KOJ IPUBPEMEHHUX Mepa.
HauMme, ykosko 61 npuBpeMeHy Mepy orjiacuo ONWTH cyA, fiesioBaJja 6u Ha
Mo/ipy4jy YuTaBe YHUje, Tj. HA TepUTOpHUjaMa CBUX Jip’KaBa YJIaHHUIA, 0K OU
HallMOHAJIHO U3pedeHa NpUBpeMeHa Mepa 61J1a 3HauajHO YKeTr TepUTOPHjaIHOT
JlejcTBa, orpaHUYeHa CaMoO Ha TePUTOPHU]jY JaTe Jp>kaBe 4ynaHule. UMajyhu y
BU/lY )KECTHHY TP>KHIIHe yTaKMHULe KOJ OTBOPEHOT U je JUHCTBEHOT TPXKULITA
EY, 3a MHOTe UHAMBHUYaJIHe Cy6jeKTe 61 caMo 0Ba pa3JikKa 6uJia K/bydHa 3a
JlaJbe nocJoBawe. Hanoc/eTky, Tpeba ce NpUCETUTU CapKacTU4YHe U3peKe Jia
je mpaBza criopa aju JoCTHxKHa. CBaKakKo /Jia je Noje JMHIIMMa, Ca OTPaHUYEHUM
6y11eTOM, BpeMEHOM U TPOLIHUM 3/IpaBCTBEHUM CTambeM OpxH, jepTUHUjU U
edUKaCHUjU OCTYNAK 0 JUPEKTHO] TY>KOU HET0 0HAj MO MPETXOAHOM UTAKY
BaJbaHOCTH.

Ca apyre cTpaHe, HUjeJjaH 036M/baH IPAaBHUK He GU Ce MOTAo 3aJjiaraTH 3a
nomnyHy nu6epajnu3aliijy oCTBapuBaba aKTHBHE MPOLeCHE JIeTUTUMAalltje
CBUM HENPUBUJIETOBAHUM TYKHOLIMMA, jep GU TO Z0BEJIO, Ca TPAaBHE CTPAHE,
/10 HEOTpaB/IaHO IMPOKUX OBJIalihierha, a ca mpaKTUYHE CTpaHe G JI0IJIO0 [0
KoJIaTica NpaBoCYyAHOT cucTeMa YHuje. /lakJie, HauesaH MeTO/, YCTaBHOBJbEH
y npaBy EY jecte no6ap, anu 64 y npakcu Tpe6aJsio Aa gohe 10 npoMeHe TecTa
IpPUMEHE, jep Ce Yy IPaKCH 3aUCTa M0Ka3aJIo /ia je Tpar NpuMeHe HeONpaBJaHO
BHCOK U CTPOT.

[Ipensioxeny pepopmy Plaumann TecTa U caM ONLITHU NpaBoOpaHUJAL je
ONpaB/ao0 UCTUILIAKEM JIBOCTPYKOT apryMeHTa. Ca je/jHe cCTpaHe, I0jacHUO je Jja
je mocTojeha cy/icka mpakca CyBHUIIIEe CJI0KEHA U Y CYIIPOTHOCTHU ca TPeHJ0BUMa
y ApkaBaMa yJsaHuLaMa. Ca jpyre cTpaHe, UCTAKao je KOHTpaapryMeHT Ha
60ja3aH 0 NOTEeHLHUjaJIHOj HABAIUYU TY>KO6U 360r NpPOLIKMpPUBakha aKTHBHE
JserutuManyje. [lojacHuo je na ce To He 6U AOTOAUJIO U3 TPU pasJjora: 1)
caMuM nocrojaweM [IpBocTeneHor (fanac Onwrer) cysa; 2) noTpeboM Jja ce
KyMyJIaTUBHO UCIYHU U IPBU YCJIOB, KOjH Ce OTJie/la y AUPEKTHOj ToroheHocTU
CIIOPHOM MepoM; 3) IOCTOjalkeM NPEKJIY3UBHOT KPAaTKOI pOKa 3a NOAHOILIEHhe
Tyx0e 32 IOHUILTA].

OnunaBajyhu nmyJsic peBoJyLHUOHAPHOT TaJaca, U UCTOBpeMeHo oxpabpyjyhu
TakaB npegJior pedpopme, [lppocTeneHu cyj je y cay4ajy Jégo- Quéré*? ne TMMUYHO
NpUXBAaTHUO NpeAJIOT ONIITer npaBo6panuona u3 UPA npeiMeTa, 0 KojeM ce, y
TOM TPEHYTKY, joll yBeK HHUje usjacHuo Cyz npasje. Y 0BOM CJy4ajy, rpyna
puboJioBala ocropuJia je BabaHoCT perysatuBe E3 koja je 3a6pamuBasia
pub6oJioB KopuliheweM T3B. IyTajyhux Mpexa. [IpeMa TpagULlMOHAJIHO]
bopmyiy, Tpebasio UM je yCKPaTHUTH aKTUBHY JIETUTUMAIUjy yces HeJoCTaTKa

22 T-177/01,]Jégo-Quéré et Cie SA v Commission, 2002, ECR [I-02365, ECLI:EU:T:2002:112.
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nojeMHa4YHe MOroheHOCTHU ofipesibaMa peryaaTuBe, 6yayhu fa je oHa 6usa
onuita no kapakrepy (Harlow, 2002: 152). MehyTum, [IpBocTeneHu cya um je
npusHao locus standi, Te npeliao Ha pa3MaTpake MepuTyMa. [IpBocTenenu cya
je HCKOPUCTHO NPUJIUKY U hopMy/1ucao HO8U mecm UHAUBUyaJIHe ToroheHoCTH
MepOoM JIOK Ce yeKaJia JIpyrocTeneHa npecyza 3a npeamet UPA. HoBu TecT
cazpxaH je y mapa. 53 npecy/e, Koju Kaxe:,Kako 6u ce ocuzypaaa egpukacHa
cydcka 3awmuma nojeduHaya, usuyvko Uau NPasHo Juye mMopa ce cmampamu
nojeduHa4Ho nozohenum mepom 3ajedHuye Koja ce reaa dupekmHo muye yKoAUKO
domuyHa Mepa ymuye Ha He208 NPASHU NO0/10x#aj, 0e@@UHUMUBHO U HENOCPEOHO,
02paHUYABAFEM He208UX NPABA UAU HaMemarseM obasesa. bpoj u nosoxcaj dpyaux
JAUYa Ha Koja mepa makohe ymuye uau Ha Koja Modxce ymuyamu HUcy o0 3Havajay
mom nozasedy”. [JakJjie, yCIEHOCT MojeJUHALIA ¥ JoKa3uBamwy locus standi 6u ce
3aCHMBAaJIa Ha IPUKYI/bakby J0Ka3a Koju 61 yKa3uBaJIy /ia JIU je CIOpHa Mepa
yTHlaJa Ha BbUX0B NPAsHU ho/0xcaj. lpyraduje pedeHo, CIopHa Mepa MopaJia 61
WJIY Jla OTpaHMYaBa kbUX0Ba [IpaBa UJM [ia UM ITak HaMehe o6aBesy. [lopej Tora,
MoOpa ce UCIYHUTH U JPYTH YCJI0B KOjU MPONKUCYje [ja dejcmeo TakBe Mepe Mopa
6UTU dedUHUMUBHO U HENOCpedHOo, YUME Ce UCKJIby4uyje nomeHyujaiHu edpekaT
CBOjCTBEH MaH/bUBOM Plaumann TecTy. lako je moHyh)eHU HOBU TECT IpHUMeHe
nojeJUHa4YHe NOroh)eHOCTH CBaKaK0 Y CYIPOTHOCTH Ca [yrOrOAUIIHbOM CY/ICKOM
NpaKCcoM, UCTHHA je J1a HUje 6U0 CynpoTaH pesieBaHTHOM 4saHy 230 (4) YE3,
Beh je caMo MOHY MO BeroBo dpyzaduje mymauerse.

HaxasocT, Tasac pedpopme 610 je BpJio KpaTKor aaxa, 6yayhu ga je Tpajao
caMo y UHTepBaJy 0K HUje CTHUIJIA JKaJbeHa mpecyaa 1no npetrxoaHom, UPA
npeaMeTy. Cy/ npaB/ie HUje IPUXBATHUO MPeAJI0KEHY IPOMEHY TeCTa, Te ce
PUTHHO ApKao Plaumann TecTa, KATeropuyHO 0/161jajyhy lberoBy U3MeHy, ITO
je HeMMHOBHO 3HAUUJIO HbeI'0BO NOTBpPhUBake Uy APyroCTeNeHoj Npecyau Jégo-
Quéré.” Huje ciearo nHoBaTHBaH npeaJor [IpBocTeneHor cyza, Beh ce crporo
Jip>Kao TpaJuLMOHAJHOI TyMadewa Plaumann dopmyse, uHcucTupajyhu Ha
CTaBY O IOCTYIIHOCTH YUTABOT CUCTeMa [IPaBHUX JieKoBa rpahanuma EY, unme
je OIOBPrao OCHOBHU apryMeHT 3a IPOMeHY TeCTa.

YnpKoc KOHKpETHUM Mpejio3uMa 3a pedopMy, Kao U OIITPOj JOKTPUHAPHO]
kputuuu Plaumann tecta, Cy npaB/e KaTeropuuky o6Mja npoMeHy, 36or
yera ce NocTaBJ/ba K/bYYHO MUTaWE pas.ioza u momusayuje Cyaa npasze aa
3a/ipKU oBaKasB status quo. Bynyhu na anasnuse Plaumann TecTa ocToje KOJUKO

23 Byayhu faje ucTu oniuTy npaBo6paHual, Jacobs, 61Mo aHra>k0BaH Uy IPyTrOCTeNeHoM
npeaMeTy Jégo-Quéré, 3a pa3yiuKy ofi CTaBa U3 MpeTXoAHOT peaMeTa, UPA, rje je Xxpabpo
M3He/pPHUO0 HOBU TeCT IPUMeHe, NapaZloKCalHo je y 0BOM MUILI/bey MOPAo Jla TBPAU CYIPOTHO,
Tj. la NoTBpAM nocTtojehy cyacky npakcy, TauHuje cTaB Cyfa npaBJe U3 APyTrocTeneHe
npecyzna UPA npenmeTa. Mako je HeKO 3arOBOpPHUK MPOMEHA U KPUTHUYAp NocTojehux
NpaBHUX pelllea, CYJiCKe pecy/ie ce MOpajy Mol ToBaTH.
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Y caM TecCT, TOKOM JlelleHHja ce HaKyNuJOo BUlle Pa3JUYUTUX MUIL/bEHA O
pe3oHoBawy Cyaa npasae. [Ipumepa pagu, PasmyceH je jour 80-ux roguHa
npolsor Beka cyrepucao aa Cyn npaBjie ,uma dy20poyHU UHmepec 0a
npeobaukyje npasocyhe” na 6u Morao ja ,desayje kao suwu ahesaayuoHu cyd”
(Rasmussen, 1980: 112-127). CmaTpao je ga je Cyn npaBje 610 cTaBa ja 6u
CyZi0oBe Ap:KaBa 4yjaHUIa HepopMasHO Tpebaso TpeTHUpPaATHU Kao de facto
npBocTeneHy nHctanny E3/EY, kako 6u ce cMamwuia onTepeheHocT Tajja jeJMHO
noctojeher Cyza npaBje. YKOJHUKO ce XUMOTETUUYKHU MPUXBATU apTyYMEHT O
NOCTOjalby HaMepe Jja ce KOHTPoJIUIe 6poj ynyheHUX Ty»K6U 3a MOHUILTA]
akaTta EY op cTpaHe mojeguHana, oHZA je HaYuH 6U0 HENMPHUHIUIIUjeJIaH.
Wsrpajwu aMbepaHOT U IPUHIMIIUjeJTHOT TeCTa IpMMeHe CTULakha aKTHBHE
JleTUTUMallMje He 6M Ha Ny Ty TpebaJsio Jia CToju 60ja3aH 0/ BEJIMKOT 6poja
Ty>K06U Nl0jeiMHALLA 32 NOHULITAj. XUNIOTeTUYKa 60ja3aH CyJa npaB/e 3anpaBo
npeJicTaB/ba APTYMEHT y MPUJIOT Te3e Ja NojeJJUHLIM He OCTBApYjy HUJIH He
MOTY 3alITUTUTH Ha aJleKBaTaH HAYMH CONCTBeHa Npaga. [lojefuHu ayTOpHU
HaroBelLITaBajy /ia je ©3a 0BAaKO PUTHHO JleGUHUCAHOT TecTa Cmpax, a He
HOpPMaTHUBHMU pa3Jior, Te Bplile CBOjeBPCHO nopehemwe ca cya6uHoM EBpomnckor
cyJa3aJbyAckanpasja. Haume, onu TBpe Aaje Cya npaB/ie MOKYLIA0 ja U3ByUe
HaykK oJj cBor KoM1uuje u3 CTpasbypa, yBU/EeBLIM KaKo U3rJie/ja Kajia ce IoCTaHe
YKPTBa CONCTBEHOT ycnexa. Mnak, jacaH NpoTUBapryMeHT U3HETOM IVIeJUILTY
je speme nnayrypucamwa Plaumann tecta. [logceTruMo fa je oH lepUHUCAH joLn
noyeTkoM 60-Ux roArHa, Kaja je ontepehenoct Cyza npasje, na u EBpornckor
CyZa 3a Jby/CKa MpaBa 6MJ/a MUHMMaJIHA, Te Ce IPeTX0/AHa apryMeHTaluja
jeArHO MOXe MPUXBATUTH 32 KACHUjU MEPUOJ, U TAKO 00jaCHUTH IpUueBUTA
JlOCJIeJHOCT Y IpUMeHHU TecTa oJf cTpaHe Cysa npaBJe.

MebhyTuM, YKOJHKO ce 3aHeMape UCTOPUjCKU peBa3ubheHe Te3e, OTKpUBA ce
naje motuBayuja Cyza npaB/ie 3anpaBo JBOCTPYKor nopekJa. Kao npso, Cyx
IpaB/ie je cTaBa [ja IpoMeHa TecTa IPMMeHe 3axXxTeBa IPOMeHY OCHUBA4KOT
yroBOpa, Tj. TeKCTa HeKaaulwer 4aaHa 230 (4) Yrosopa o E3. [lopen Tora,
Cyn npaBpze ofb6anyje Tesy o EY kao HeedpukacHOM npaBHOM nopeTKy, Beh
WHCTUCTUPA Ha CTaBY [Jla IOCTOjH U 1A je Moje JMHIUMA JOCTYIaH KOMILJIETHU
CUCTEM NpaBHUX JIEKOBa.**

[ToBO/IOM IpBOT pasJjiora, 0JJHOCHO CTaBa /la je NIoTpe6HA N3MeHa CaMoT TEKCTa
YJlaHa OCHUBAYHOT YTOBOPA HEONMXO/HO je ucTahu HEeKOJUKO cTBapH. [IpBo
Y OCHOBHO, O3UTHBHO je To TO je CyZ npaB/e OTIIKPUHYO BpaTa TaJacy

24 TlomceTuMoO ce Jja je 0 MPBU MYT joll HA MehyBIaAMHO] KOHepeHUjU 1996. rofuHe
MOBO/IOM yCBajaka AMCTepAaMCKOr YyroBOpa M03Bao JpiKaBe YJaHHUIle Ja pa3MUIL/bajy
o pebopmu Tagammwer 4iaaHa 230 (4) YE3, yBubajyhu na je fata onpenb6a cama o ce6u
HeedUKacHa y npy»Kamwy ojroeapajyhe cyAcke 3amtute rpahaHuMa, yuMe je AeJUMUYHO
[pH3HA0 apryMeHTe CBOjUX KPUTHYapa.
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NpoMeHe, Te J03BOJIMO MOTEHIUjaJ U3MeHe criopHor Tecta. MehyTuwm, Cyz
IpaB/ie Ce OrpaiMo peurnMa Jia je pewerse y pykama 0parcasa YAaHuya U Huxosux
HAYuoHAa/HUX cydosd jep je TO U3BaH HeroBe HaJIJIEXKHOCTH. JaCHO je UCTaKao
Jla 61 HOBU CHUCTEM CY/JICKe peBU3Hje 6110 Moryhe oCTBApUTHU jeIUHO MYy TeM
eKCIJIMLUTHE PeBU3Hje OCHUBAYKOT yTOBOPA, Te /1a 61 M3MeHa BUILE/Ie[[EHHjCKe
CY/CKe paKce jeiHO 6usa Moryha jeauukom U3MeHOM Tajaliber 4aaHa 230 (4)
OCHMBAYKOT YTOBOPA, KATETOPUYKH 0/101jajyhul 1a My T MpOMeHe JIeXKH y U3MEHU
TecTa IpUMeHe KOjH je OH caM uHayrypucao. [lakJe, Cy/ npaB/ie je UHCUCTUPAO
Ha JocJsefoj nmpuMeHU Plaumann TecTa BuUlle JelleHHja, npebanyjyhu
JIONITUILY V IBOPUILITE IP>KaBa YIaHUILA, KAKO OU OHE eKCIJIMIIUTHO TPaXkuJie
1 Mehyco6HO 0roBopuJie U3MEHY, HCTUHA, YCKO je3NYKH JeTepMUHUCAHE
aKTHBHeE JIeTUTUMallWje NojeJuHala o ynoTpe6/beHUM CHHTarMama 4. 230
(4) YroBopa o E3. Cama popMyianuja faTor yjaaHa je je3n4Ky orpaHruyaBajyhe
MOCTAaBJbEHA /1A je jaCHO /la HUKa/la HUje HU UMao 3a [[UJb 0CTaBJ/bakbe U POKOT
NpOCTOpa 3a CTHULIAalhe aKTHUBHE JIETUTUMAIlHje nojeJuHana. ¥ CynpoTHOM,
MoryhHoCT cTuliama locus standi o cTpaHe TojeJUHaLA 32 OJ[JIYKe KOje HUCY
JUPEKTHO BbHUMa yryheHe CTBOPUJIO OM HENOTPeGHY KOHPY3H]jy U HECUTYPHOCT
y KOMYHUTapHOM NpaBy, AaHac npaBy EY, Te 64 TakaB cTaB Ha Jly»e CTa3e BUIIE
IITETHO, Hero Kopuctuo npasy EY. PasmaTpajyhu oBakaB apryMeHT, 3aucTa je
Ta4yHO Ja je caMa popMy ialiyja uaHa TaKBa [|a je ”HXePEeHTHO orpaHuyaBajyha,
6yayhu faje To 6usia Bo/ba M M3paXKeHa HAMepa OCHUBAYa — Ip»KaBa YJIaHUIa.
Kper cyrepuiie Jia je K/by4YHO NUTalbe TyMadyele U MIPUMEHa OBOT 4JIaHa, a
He ’eroBa jesudyka ¢popmysianuja. HanocseTky, kao mto je Beh HaMmoMeHyTO,
HUjeHA oJZipe/i0a, Ta HU 0Ba, HUje OTrpaHHUyYeHa caMo Ha jeJiHO, oapeheHo
TyMauelbe, I1a YaK HU OHO Koje je Beh u3HejpeHo y npakcu. CTora cyrepuiue
J1a je oBakBUM cTaBoM Cy/i mpaB/ie MOKYIIao Jja u36erHe HaBaJUIy CYJCKUX
CIIOPOBA, TAKO IITO je oHeMOryhHo nojeJMHIMMA /1a OCIIOPaBajy Ba/baHOCT
aKaTa KOjd Cy HaCTaJu ao pe3yJITaT T3B. mewkux duckpeyuoHux oyeHa (Craig,
1994: 524-525).

HWakojeHecnopHo fjaje Cyanpas/ie Be3aH GpopMyJialdjoM YJIaHOBA K3 OCHUBAYKOT
yroBOpa, UCTO TAKO je HECTIOPHO /1a CaM TEKCT HOPMe UCTOBPEMEHO He nponucyje
mecmose npumeHe. thux je cam Cyz npasjie fedUHHCAO y TPAKCH Y CKJIAAY ca
CONICTBEHUM MUIIL/bEHHEM, T€ je HeyOe/bUB apTYMEHT 0 HeMOTYNHOCTH IpOMeHe
TUX UCTUX TECTOBA IPUMeEHE 0/] CTPaHe OpraHa Koju ux je dopmysncao. byayhu
Jla HUT/Ie Y OCHUBAYKOM YT OBOpY HUje lepUHUCAHO, 1A HU CYyTePUCaHO J1a YCJIOB
WHAWBH/yaJHe NoroheHoCcTH MepoM 3ampaBo Mo/ipa3yMeBa /ia MoJHOCUIAL
3axTeBa MOpa /ia JJoKaXe pa3JIMKOBakbe 0J] CBUX OCTaJIMX JIMIla HA UCTU HAYUH
Kao U aJipecarT laTe Mepe, jacHO je Za je AaTo TyMaderwe u3Heapuo Cy mpaB/e.
CaMUM TUM, YKOJIMKO je Beh MaHU(beCcTOBao NPaBOCY/JHU aKTUBU3aM PUJIUKOM
MHayrypucawa Plaumann TecTa, jacHo je Zja ce UICTUM MeTO/I0M MOKe U3BPLIUTH
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Y npoMeHa gartor Tecta. MehyTum, Cyz nocexe 3a npaBHUM GpOpMaIU3MOM,
Te 3a IPOMEHY TeCcTa 3aXTeBa pesu3lUjy OCHUBAYKOT YyTOBOPa, IITO je TPaBHO
rJle/laHo HeBAJIM/IaH apTyMeHT, OyAyhH 1a TAKBUM CTAaBOM OH COINCTBEHY
IpaKcy y3/iuKe Ha HUBO yCTaBHe MaTepuje. ako je HecriopHo /1a je npakca Cyna
npaB/ie Yy MHOTUM 06J1acTHMa GUJIa K/bYYHA, jep je TpaBHUM aKTUBHU3MOM He
caMo oJipkaBaH Beh ¥ pa3BujaH 0Baj cnenMduiaH NpaBHU nopeaak. Mehytum,
Ma KOJIMKO 3Ha4ajHa, Cy/cKa paKca ce He MoXe U pOopMaJIHO U3jeJHAYUTH ca
CHaroM OCHHUBAYKOT yroBOpa Kao U3BOpa Npagsa.

3amaka ce BeJIMKa Jiucnpomnopiiyja usmehy puruasor craBa Cyaa npaje
NIOBOJIOM YCTaHOBJ/baBaka aKTHUBHE JIeTUTHMallMje NojeiMHala 3a NOHUIITA]
aKaTa, U HaJiM4ja ucte MeJjasbe. Haume, Cyz npaB/ie ce 3as1arao 3a paHo CTULakbe
Cy6jeKTUBUTETA IOjeiMHAllA, MPUHLUI AUPEKTHOr JlejcTBa, Kao U Apyre
MeXaHH3Me KOjUMa Ce TeXHUJI0 UCTOM IIU/bY — ehuKacHoj 3aumumu dode beHux
npasa nojeduHyuma. Y ToM KOHTECTY, T03HaTa je U Kadi cara o nocpeiHOM
cynpoTcTaBsbaky Cysa mpaBje 4ak uU pe3osiyiiujama CaBeTa 6e36e/JHOCTH
3apa/, 3allTUTe JbYACKUX NIpaBa, TauHUje IpaBa Ha 0/0paHy Kao cerMeHTa
npaBa Ha npaBU4YHO cyhemwe. CTora, vako je 3a moxBaJjy pesepucaHoct Cyaa
npaB/ie U beropa 06a3puBOCT NpU YBohewy KaKBHUX NPpOMeHa, HEraTHUBaH je
HeroB ce/eKMu8HU IPUCTYI, T€ UHCUCTHUPalbEe /1a Ce U3MeHe MOT'Y U3BPLIUTH
jeJMHO peBU3UjOM OCHUBAYKOTI yroBopa.

Heku ayTopu cMaTpajy fa je npoMeHa TecTa NIpUMeHe 002080pHOCM CaMOT
Cyna npaBge (Chalmers, Monti, 2006: 433; Ragolle, 2003: 100; Tridimas, 2008:
81; Abaquense de Parfouru, 2007: 387; Albors-Llorens, 2003: 90), uako je
jacHa pe3sepBucaHocT Cyza Jja U3BPLUM TaKaB KOpPaK KaKo He 61 MOTKOMNAao
COIICTBEHU ayTOPUTET U 6UO J0JaTHO KPUTUKOBAH 360T HEJOCJIeHOCTU ¥
NOLITOBAaKY CONCTBEHE Npakce. MehyTUM, JUHAMUYHE IPOMEHE 3aXTEBAjy U
npuJiarohaBame Cy/CKe Ipakce, IITO HEMUHOBHO U YBEK BOJAU HEKOj BPCTHU
WJIM OOUMY KpUTHUKe. MHOTH ay TOPU TBP/Je Ja je TakKBUM cTaBoM Cyza npaBje
NpPONyLUITeH UCTOPUjCKU TPEHYTaK 3a NIPOMEHY, JAOK HheroBe apryMeHTe
kBaJuUKYjy Kao HeyBepsbuBe (Koch, 2004: 819; Chalmers, Monti, 2006: 432-
433; Brown, Morijn, 2004: 1654; Ragolle, 2003: 101; Albors-Llorens, 2003: 92;
Cortés Martin, 2004: 245). /lpyru nak TBp/Ze /ia je CBOjOM PeCTPUKTHUBHUM
npuctynom Cyz npaBje doc/108HO GPaHUO YOIy KBa3u-yyBapa OCHUBAYKOT
yroBoOpa, YUMe je 6paHuo U caMmy npupoay npaBHor nopetka EY (Delaney, 2004:
3). JacHo je fa MOpa MOCTOjaTH MHOBATHUBHOCT U o BaxkHOCT Cyza npasje, na
ce yak 4 6J1arOHaKJIOHO IJie/ia Ha CYAICKM aKTUBH3aM y CJlyyajeBUMa U3rpaibe
uan ofibpaHe mpaBHor nopetka EY,% [0k je ca Apyre cTpaHe yOo4/bUB HETroB
dopmasii3aM U CTPOTO KpeTame y rpaHuIlaMa TeKCTa OCHUBAYKOT yroBopa

25 TlpuMepa pajy, NPpUJIMKOM MHAYTypHcakha NPUHLMIA AUPEKTHOT /lejCTBa, NpUMaTa
WJIM OZITOBOPHOCTH JIpKaBa 3a noBpejy npana EV.
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Ka/la Cy MabH YJI03U Y MUTay, KA0 LITO je BU/AJ/bHUBO KOJ| MUTAKka aKTHBHE
JIerUTUMalnuje mnojefuHana. T3B. MMOHUPCKU akTuBU3aM Cyja mnpaBje
ompaB/aBa ce KajZa My je 1ju/b yHanpehuBamwe 1 pasBuTak npasa EY kao
Ha/IHAIlMOHAJIHOT TIOPEeTKa, 0K U3IJie/ia Jia polleCcHa paBa MnojeiuHala He
U1y Ka UCTOM LIUJBY.

Ca apyre cTpaHe, U3JUIIHOCT NoTpebe usmene Plaumann tecta Cy[ npaBje
ompaB/iaBa U JPyrUM apryMeHTOM — [OCTOjambeM epukacHe cydcke 3auimume
nojeduHaya. HavMe, oH MHCHUCTHUpPA Ha Te3U O MNOCTOjawy ,KOMN/AEMHO2
cucmema npasHuUx /eKoea ?® Koju je AOCTyIaH MojeJuHIIMMa paiy 3allITUTe
WH/MBU/IyaJHUX IPaBa M CTOra cMaTpa HeNmoTpe6HUM /ia ce jacHo JlepuHMUCaHa
MaJjla BpaTa yCTaHOBJbaBamba locus standi mojeAWHIMMA W3JHIIHO H
NOTEeHIMjaJIHO WITeTHO npowupyjy. [loctaB/ba ce K/Jby4YHO U Takbe UCTUHOCTH,
OZJHOCHO ONPaB/IaHOCTH TaKBe TBpJibe. HauMe, y ciyyajy na nogHocual, He
nokaxe locus standi xop Tyx6e 3a noHuiuTaj, Cys npasze cMaTpa fa nocToje
APYTr4 NyTeBU NpyKamwa aZleKBaTHe CYJCKe 3allTHUTe, IPBEHCTBEHO Ny TEM
ocriopaBaka Ba/baHOCTH akTa EY npes HallMOHAIHUM CY[0BUMA, YUME 6U ce
WHAUPEKTHUM Ny TEM, IPEKO UHCTUTYTA NPeTXOLHOTr NUTawka, 0CTBapuJa
aZlekBaTHa 3aliTuTa nojesuHana. Yunu ce ga Cyz npasje cTaB/ba Ha NUjefiecTall
OBaKBY BHIIle TEOPETCKY HEr0 NPaKTHUYHY MOTYRHOCT, ¥ MOTIYHO UTHOpUILE
peaJiHe NoTellKohe ca KojuMa ce CyoyaBajy [ojeJUHLIU Ka/1a KeJle Jla ce yIIYTU
NpPeTXO0HO MUTAakbe, a LITO je 0 AeTasba OMKCAO ONIITH MpaBoGpaHuIal y
cBoM Muisbewy nosojom UPA ciydaja. MozyhHocm cyAcKe 3alITUTE HE Tpeba
M3jelHAYaBaTH Ca [I0CTOjatbeM epukacHe MpaBHe 3aIITUTE, A IITO Ce YNHH [ia je
Te3a, UM 6oJbe pehu 3aMeHa Te3a kojy ¢opcupa Cya npasze. [lopes Tora, Cyz
npaBs/ie je Takohe 0/16a1Mo apryMeHT 0/ie/bUBatba locus standi o ayToMaTHU3My
YKOJIMKO He IOCTOjU OBaKBa ajTepHaTuBa. [lojefnHN ay TOpU Yak cMaTpajy Aa
ce TUMe He caMo yckpahyje edrkacHa cyAcka 3alITUTA OjeJUHIUMA, HETO ce
y MOjeIMHUM CUTyalldjaMa TO MOe U3jeJHAYMTHU ca ycKpahuBawkeM NpaBje.
YkoJiuko ce 3Ha Jia je [loBesba 0 0CHOBHUM IpaBUMa EY ycTaBHOTr paHra HAaKOH
CTynama Ha cHary JIucaboHCKOr yroBopa, a 1a je jelaH oJf Liu/beBa HaBeJeHUX
y 4JI. 6 pUCTyambe EBpPONCKOj KOHBEHIIMjH 3a 3alITUTY JbYACKUX IpaBa,?’
OH/Ia ce MOCTaBJ/ba MUTAakhe KOMIATUOUIHOCTH OBAKBHX ONPEYHUX CTABOBA U
BbUXOBUX pe3yJiTaTa.

Heku cmartpajy fga je 3abpumaBajyhe To mwto Cyz npaBJe yCTaHOBJ/baBa
oBakKBe ZiBocTpyKe apuirdHe (Arnull, 2000: 177 190). Ca jeaHe cTpaHe, HajBUIIA
cyacka uHctaHua EY ynyhyje nojeguHiie Ha HecurypaH, HerapaHTOBaH Ny T
NoHUIITaja akaTa EY mocpeAcTBOM NpeTXO4HOT NHMTakha Ba/baHOCTH, KaJa

26 (-294/83, Parti Ecologiste ‘Les Verts’, para. 23.

27 Yn. 47 lloBesbe je mponucaHo NpaBo Ha epUKacaH NPaBHU JieK, Kao U 4. 13 EBporncke
KOHBEeHI[Hje 0 3allITUTH JbY/ICKUX IIpaBa U OCHOBHUX cJ1060/a.
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jacHO y OCHMBAYKOM yTrOBOPY CTOjH /ia I0jeAUHIU UMa]jy MOTYhHOCT AMpEKTHOT
no/iu3ama Tyx0e 3a NoOHUIITaj. TuMe ce y npakcu ¢popcupa UHAUPEKTAH YT
3alITUTE NpaBa MojeUHAIlA YMECTO HENOCpeHe CYy/iCKe 3aIUTUTE NyTEM
JIUPEKTHUX TY6U. ako Cy HallMOHAJIU CY/I0BU Y 06aBe3U J1a Yy Te NPETXO0/[HO
NUTalkbe Ba/baHOCTH Y CJAYYAjy CYMIbe Y 3aKOHUTOCT akTa EY Ha ocHOBY
crangapaa Foto-Frost,?® npeTxo/{HO je NOTPe6HO yOeAUTH HAllUOHAHOT CYAUjY
y AATy CyMIbY, IITO je HeM3BeCTaH 3a/4aTaK.

4. Locus standi nojesuHana KoA Ty»K0€ 3a NOHULITAj
npeMa usMeHama u3 Jiuca6oHCKOr yropopa

[Tomto je mpecyaom y UPA Cyn npaB/ie Ha Jip>kaBe 4JaHUIlE ,lIpEHEO TepeT”
o/i/ly4yMBakba 0 CyA6MHU locus standi nojeauHana KoJ, Ty»6e 32 NOHUUITA],
pedopma ciopHOr 4s1aHa MopaJia je GUTH U3BPLIEHA OCHUBAYKUM yroBopoM. CBe
JIOK ZipKaBe 4JIaHUlle HUCY pearoBaJie Ha oiroBapajyhu HauMH Koju 6 JJ0BeO
Jl0 IpOMEHe CIIOPHOT TecTa NpruMeHe, Cy/ IpaB/ie HUje HU [Te/laJb OJICTYIHO O/
Plaumann TecTta. KpuTuke cy fieJioM Jiajie oj, Te je y JIucaboHCKOM yroBOpYy
¢opmyaayuja 6una npoMereHa y 0JJHOCY Ha MpeJJIor U3 YroBopa o yCTaBy 3a
EBpony,?° Tako /ia HOBM 4JiaH 263 (4) YPEY raacu: ,Ceako pusuuko u/iu NpagHo
Jauye Modxce, nod ycao08uma ymepheHuM y np8oM u dpyzom napazpagy, nokpeHymu
nocmynak npomug akma ynyhenoz mom Auyy uau Koju ea nozaha oupekmHo u
nojeduHa4¥Ho, Kao u npomue pezy/amopHo2 aKkma Koju ux ce JupekmHo muye u
Koju He nodpasymesa mepe cnpogoheroa”. Kao 1ITO ce BUAHY, TEKCT HOBOT YJIaHA
HUje JJ0HEeO0 0/ITOBOPE Ha 6pOjHE NPETXOAHO ONKCAHe AuJieMe, Beh je Jo1aTKOM
Tpehe MoryhHOCTH, HaXaJIOCT, YHeO Jlo/laTHe HejacHohe. /lakJjie, mopes npBe
JiBe MOTYRHOCTHU Koje cy ocTaJie UCTe, YBeJleH je U mpehu cueHapuo. YBuba ce
Jla ce y cJy4ajy ocliopaBama peryjaTOpHOr aKTa KOju He II0Jipa3yMeBa Mepe
MMIlJIEMEHTAalldje He 3aXTeBa UCIyhaBakbe YCI0Ba NojefuHavyHe, Beh camo
dupekmHe IOroheHoOCTH, IITO je 3Ha4YajHO popMaJsiHO onakamwe (PaguBojeBun,
2017: 42-46).

MebhyTum, noctassba ce NUTakbE 1A JIM je TO JOBEJIO [0 CYIITHHCKUX IPOMEHa.
CMaTpa ce ja U3MEHOM OBOT YJlaHa HUje U3BpWeHa cmeapHa pepopma ycaoBa
noroheHocTy, Beh je HaUMbe€HA je JUHO AUCTUHKIUja M3Mehy 3aKOHOABHUX U
perynaTopHux akaTa (Kombos, 2005: 14), miTo jecTe noMak y IpaBoM CMepy, aJIu
HeI0BOJbaH y nopehemwy ca BullleseneHujckoM kputukoM (Harding, 1981: 93;
Harlow, 1992: 213; Garcia De Enterria, 1993: 19; Craig, 2003: 493; Cygan, 2003:
995; Enchelmaier, 2005: 173; Flogaitis, Pottakis, 2005: 108; Editorial, 2007: 561).

28 (C-314/85, Foto-Frost v Hauptzollamt Liibeck-Ost, 1987, ECR 4199, ECLI:EU:C:1987:452.
29 Yn.1II-365 (4) YroBopa o YcTaBy 3a EBpomny.
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Jpyraduje peyeHo, AOILJIO je J10 y6IakaBawa JaTe pasJdKe, Koja je U paHUje
MOCTOjaJjIa y MpaKCH, 0K ce CyUITHHA Tpo6JieMa 3a006UILIa.

HoBa popmysanuja je KpUTUKOBaHA IO JIBOCTPYKOM OCHOBY: a) JOBOAHU /10
TEepPMUHOJIOLIKe 3a0yHe U 6) U Jla/be je HeCNOojuBa ca NPUHIMIIOM ebpUKACHE
cyzacke 3amrtuTe. [IpBoO M OCHOBHO, Kao IITO je MO3HATO, JINCA6OHCKH yTOBOP
YBO/U, aJIW He Jjaje jacHy AePpUHUIU]Y peryaaTopHuX akaTa (Toth, 2004: 2-3;
Balthasar, 2010: 542), mTo je BeJIMKH MPONYCT UMajyhu y BUAY Jla caipKU
oZipesbe Koje NUPEKTHO YTH4Yy Ha IpolecHa npasa nojenuHana (Koch,
2005: 520). ipyru npo6JieM je 3anpaBo cTapH, Beh M03HATH, KOjU ce THUYe
naeHTUGUKOBaHe MPaBHe IpPa3HUHe y IOMEeHY NpaBa Ha epUKACHY CYACKY
3alITUTY NojeuHana. byayhu na je jeniHa HOBUHA npomupuBabe locus standi
nojeJjHalla Ha peryJaTopHe aKTe KOjU He 3aXTeBajy Mepe UMIIJIeMeHTalHje,
MoCTOju MOryhHOCT Zia y npakcu Johe /1o mapajoKcajHe CUTyallMje Koja ce
Y Jocaj jaBsbaJja — Ja NOTEeHLUjaJHU TYXKHUJal, MoxKe 06e36eUTH IPUCTYTI
NpaBAyY CaMO YKOJIMKO MPeTXOAHO MPeKpIIr paBo, Ha 1ITa je Beh ynosopuo
OMIITH MpaBobpaHual y cBoM Munbewy y UPA npeameTy. TuMe ce nojeJUHIU
,Tepajy"“ 1a KplieweM oJipeioH CIIOPHE Mepe U T03UBabeM Ha FbeHY HEBaJbaHOCT
cebu u3rpajie jeJUHy JIUHU]y ofb6paHe Npes HAllMOHAJHUM cyAoM. HakoH Tora,
TpebaJsio 6U Jja HALIMOHAJIH CYJ, YIIYTH NPETXOAHO NUTabe 0 Ba/baHOCTH JlaTe
Mepe EV.

Wnak, cyacka npakca je nokasaJia /ia je JOLUJIO [0 OJaKllaBamwa JoKa3uBamba
aKTUBHE MpOLECHe JIerMTUMaliije MojefUHala y HOBOyBeJeHOM TpeheM
cueHapujy, to he 6UTH UaycTpoBaHo y3 noMoh ABa cayyaja. Y npeamerty Inuit
Tapiriit Kanatami I Cypj npaB/ie je 1o NIpBU NYT Aa0 ofpeherme peryjaToOpHOT
akTa,’” HaKOH Yera je yTBPZAHO J1a CIIOPHA pery/aTHBa He MOXKe OGUTH CMaTpaHa
pery/jaTopHuM, Beh 3aKkoHOZaBHUM aKToM. Ty»x6a je o6aueHa 360T HeJ0ocTaTKa
locus standi weHux ogHOCcUAala. MehyTuwm, ciesehe roguHe je ycBojeHa join
jeHa peryJiaTUBa Koja je ©MaJia 3a [uJ/b iepUHNUCabe HAuMHa UMIlJIEMEHTalHje
NpeTXo/|He, OTIITE PEryaaTHUBe, Te je aT NOBO/| 3a HacTaBak T3B. [nuit Tapiriit Ka-
natami care. UHTepecaHTaH je cjef gorabhaja cariejaBaHo ca aclieKTa aHaJlh3e
cyzacke npakce o locus standi. [lpBo, ONIITH Ccy[, je ©30CTAaBHUO pa3MaTpatbe
HCIYHEHOCTHU YCJI0Ba 33 aKTUBHY MIPOLLECHY JIETUTUMALIU]y, Te 0AMaX peuiao
Ha MepUTyM crnopa. Pa3yMJ/buBO je cTora IITO NOJHOCHUOLU Ty»6e HUCY Taj
noctynak Cyzaa ocnopaBaJu y xasnou. Mehytum, nsnenabyjyhe je To wto HU
Cyn npasge, Komucuja, CaBeT HUTH EBponcky napJjiaMeHT y NOCTYIKY MO

30 C-583/11 P, Inuit Tapiriit Kanatami and Others v European Parliament and Council of
the European Union (Inuit Tapiriit KanatamiI), EU:C:2013:625. Cya npaB/e je cieiuo cTaB
Onurer cy/ia, Te je peryJaTopHe aKTe HEraTUBHO OJIPe/IMO0 Kao ,aKkme onwime npuMeHe Koju
Hucy 3akoHodasHu akmu“ (napa. 60 npecyze).
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»KaJIOW HUCY HU ped PeKJIH O JAaTOM NMUTamy,’’ HaKo Cy CBe OYM aKaJleMCKe
3ajeHule 6UJIe YIOPTe y BbUX, YToauKo npe jep Cyg npaBje uMa MoryhHocT
Jla ra 1o cay»k6eHoj Ay KHOCTH pasMarpa.’* OcTaje HEjaCHO U HeJJOpeYeHO
3amTo je Cyj npaBje oJJIy4HO Jia MOTIYHO NpeHeOperHe pasMaTpame Tor
KOHTPOBEP3HOT NUTaka. UMIJIMIIUTHO ce MOKe 3aK/byuUTH Ja je Cyz npaBje
CMaTpao Ja Cy TY>KHUOIU UITaK UMaJIM aKTUBHY IPOLECHY JIETUTUMALH]Y, LITO
3HauH /ia je laTy npoBeJi6eHy peryaaTuBy CyJ cCXBaTHO Kao peryJ1aTOpHU aKT,
Te HUje 6UJI0 TOTPe6HO UCTIYbaBakbe YCJI0BA MojeAUHAYHE, Beh caMo JUpeKTHe
noroheHoctu.** Unak, 6110 je mokesbHo Jia je Cy mpaB/ie TO eKCNAUYUMHO HaBeo
ynpecynu, 6yayhu naje mOHOBO MIPONYILITEeHA IIAHCA 3a TPelM3rpatbe oje JUHUX
cuHTarmu. [IpuMepa pazy, U Jasbe je HejaCHO LITA Ce CBe NOJpa3yMeBa Moj
CUHTAarMoM Jia peryJJaTOPHH aKT ,He IoJpa3yMeBa Mepe cCipoBohema“, ay Be3u
caipyradujoM cysickom npakcoM.** [lope Tora, hytame Cyza npas/ie o IUTamwy
NPUXBAT/bUBOCTU HABO/J U HA 3aKJ/byYaK HETOBOr caryallaBama ca CTaBOM
Onuiter cyza, Koju U3 pa3Jjiora eKOHOMUYHOCTH HUje yJa3uo y pa3MaTpabe
JnaTor nuTtama.’® Mako ce 3amaka Texiba Jla Ce YCJI0BU CTUllaba locus standi
peJlakcupajy, HelopeyeHoCT y NoIJie[y jaCHUX 3aXTeBa Koje Tpeba UCIYHUTHU
CTBapajy AujeMe y IPAaBUJIHOM pa3yMeBamwy CyAcCKe mpakce. UMIJIULUTHO
NprXBaTake N0CTOjalba aKTUBHE NIPOLieCHe JIernTUMallije je Ipo6JieMaTUiYHO
jep je cynpoTHO 3axTeBUMa GOpMYJIMCaHUM y YiuaHy 263 YOEY u y6saxkaBa
pasJivKy uaMehy npuBU/IeroBaHUX U HENPHUBUJIETOBAHUX TYKUJIalla.

C npyre cTpaHe, npecyzaa Microban Ha ICTUHCKY Ha4KH OTBphyje /1a je peBu3uja
npaBuJia o locus standi u3BpieHa JIncaboHCKHUM yroBOPOM 3aucma 04aKkuaaa
nojeJMHIMMA JUPEKTHO OClOpaBakhe HE3aKOHUTHUX aKaTa y T3B. TpeheM

31 C-398/13 P, Inuit Tapiriit Kanatami and Others v European Commission (Inuit Tapiriit
Kanatami II), EU:C:2015:535.

32 (C-583/11 P, Opinion of AG Kokott, ECLI:EU:C:2013:21, para. 25; C-176/06 P, Stadtwerke
Schwébisch Hall and others v Commission, EU:C:2007:730, para. 18.

33 J[lakne, Cyn npaBje je cJieivo MULIJbEHE OMIITEr MpaBo6paHuona; ibid, mapa. 26.

34 Tloctojunpakca CIIEY noBozoM TakBe je3anuke KOHCTpyKnuje: C-274/12 P, Telefénica v
Commission, EU:C:2013:852, para. 35; T-380/11, T-380/11, Anonymi Viotechniki kai Emporiki
Etairia Kataskevis Konservon - Palirria Souliotis AE v European Commission, EU:T:2013:420,
para.42,aynapa. 31 npeameta C-456/13 P, T & L Sugars, EU:C:2015:284, usHepuo je ctaB
Jla 4aK U IType, TEXHUYKe Hal[MOHAJHEe Mepe NPUMeHe MOr'y ce OKBaJUQPHUKOBATH Kao
Mepe UMIlJIeMeHTaluje.

35 ,Padu ekoHoMuuHOCMU nocmynka, npeo 6u mpe6a.io0 pasmompumu 3axmees nooHocu1aya
npedcmaske 3a noHuwmaj, 6e3 npemxodHoz 001y4u8ara o npuxeamsmsugocmu mysxcoe; T-526/10,
Inuit Tapiriit Kanatami and Others v European Commission ((Inuit Tapiriit Kanatami II)),
EU:T:2013:215, para. 21.
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cueHapwjy. Y oBoM ciy4ajy*® cnopHa ogsyka Komucuje 6ua je kBanupukoBaHa
Kao peryJjlaTOpHH akT, 6yAyhu fAa je To 610 HE3aKOHOJABHU aKT OILITE
IpUMeHe, YCBOjeH Y CKJIa/ly ca IOCTYNKOM KOMUTOJIOTHje KOjU ce NpUMemyje
Ha 00jeKTHUBHO yTBpheHe cuTyaldje U NPOU3BO/U IpaBHe epeKTe y MOTIeay
npejBuheHUX KaTeropuja Jiula Ha yOIUITEH U acTpakTaH HayuH.?” HakoH
LITO Ce 3aKJbYUYMJIO [la je UCTIyHbeH YCJOB dupeKkmHe NoroheHoCTH CIOPHOM
MepoM,*® ¥ 1a OHa He o/ipa3yMeBa Mepe UMIlJIeMeHTaldje,* mogHOCHOoMa je
npU3HaTa aKTUBHA [IpollecHa ieruTUManuja. [IpuirkoM pasMaTpama ycaoBa
JupeKTHe norohenocty, ONLITH Cy/ je UCTAKaO Ja peBU3Hja 4laHa 263 (4)
»MENU YU/bY 0MBapara yc.108a 3a nokpemarse QupeKmHux myxcbu“, Te fa oBaj
YCJIOB Y KOHTEKCTY NOKpeTamwa MOCTYyNKa NPOTHUB pPeryJaTOpHUX aKaTa He
Tpeba peCTPUKTUBHHUje TYMAUUTH OJ] YCTA/bEHOT HAaYMHA Y MEPUOAY Tpe
Jluca6oHckor yrosopa.*® Cy mpaB/ie je 3aTUM npowUpuo 3HaYEehe TepMUHA Mepe
uMnaemeHmayuje y KOHTEKCTY peryJlaTOpHOT aKTa, TaKo Jja yK/by4yyje CBaKy
Mepy, He3aBUCHO O/I tbeHe CaIpP>KUHE, Koja IPOU3BO/H [1ejCTBO Ha HALUOHATHOM
HJIH eBPOIICKOM HUBOY.*!

Kazaje ped o npBOM U ApYyroM KpaKy TecTa IpUMeHe, HaXaJ1oCT, JIucaboHCKHU
yroBOp ra HHUje HU NPOIIUPHUO HUTHU peAedUHUCAO, Te je MPONyIITEHa
HMCTOPUjCKa LIaHca Koja he ce NOHOBO jaBUTHU TeK NNPU HapeHOj peBU3Uju. CTora
U Jla/be NOCTOje CYNPOTCTaB/beHa MUIL/bEHA O [I0CTOjaky ePUKACHE CYyLCcKe
3amTUTe nojefiuHana. CajenHe ctpane, Cys npaBJie U la/be TBPAHU [ia IOCTOjU
320KPYKEH Tj. KOMIIJIETAH CUCTEM CyZCKe 3alITUTe AOCTyNaH MojeUHLUMA,
Te /1a He IOCTOjH peaJiHa NOoTpeba 3a NpolIMpHUBakeM MOTYRHOCTH cTULamka
locus standi. Ca gpyre cTpaHe, [ieo JOKTPHHE He IpUXBaTa AaTy Te3y (Abaqu-
ense de Parfouru, 2007: 401-402; Brown, Morijn, 2004: 1659), Hapo4yuTO jep
He MPUXBATajy /a je aJiTEepHATUBHU NyT oclopaBama Mepa EY epukacan, na
yak HU docmynaH npaBHU JieK. Ha ocHOBY pedeHoT, 6pojHU Ipo6JeMU IPUMeEHe
NOCTYyIKa OZJIy4MBama 0 NIPeTX0JHOM IUTahy UCTAKHYTH OJf CTPaHe OnuTer
npaBo6paHuona y npeamety UPA cy ¥ fajbe aKTYeJIHU.

36 IlpousBobauu U3BeCHOT jefiibEHA CY OCIIOPUIIU 0A1yKYy KoMucuje 1a ce JaTo jeAUbEHE
u3bpulile ca JUCTe A03BObEHUX IIJIACTUKA Koje Mory gohu y foaup c xpanoM. OBa oAJyKa
Komucuje npeactaBsbasa je uMIJieMeHTaLUjy Beh ycBojeHe EY seruciaTtuse.

37 T-262/10, Microban International and Microban (Europe) v Commission, 2011, ECR II-
07697, ECLI:EU:T:2011:623, para. 20-25.

38 Ibid, paras 26-32.
39 Ibid, paras 33-38.
40 Ibid, para. 32.

41 T-279/11, T&L Sugars and Sidual Ag¢tucares v Commission, ECR II, 2012, p. 299,
ECLI:EU:T:2013:299; C-274/12, Telefonica SA v Commission, ECR I, 2013, p. 852,
ECLI:EU:C:2013:852; C-132/12 P, Stichting Woonpunt and Others v Commission, ECR I,
2014, p. 100, ECLI:EU:C:2013:335.
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HamnocsieTky, y jou1 jeiHoM ofHOCY ce nmpuMehyje nmoctojamke ABOCTPYKUX
apuirHa. Haume, nako ce 3aJsaxe 3a epUKACHOCT CyZACKe 3aLITUTe 0] CTpaHe
HalMOHAJIHUX CYZ0Ba,*” YnHU ce fa caM Cyz mpaB/ie HUje YCIOCTaBHO TaKO CTPOT
CTaHJap/ Kajia je ped o concTBeHoj npakcu. Hamehyhu HaoHaTHUM cyj0BHMa
AY2KHOCT Jja OCUT'ypajy NOIITOBamwe NpaBa AoAe/beHUX IPAaBHUM OPETKOM
EY,*® yuHU ce Ja je TUMe Ha HBUX IPEeHEO gefiu mepem Ha NM0JbY ePUKACHOT
oCTBapuBaa NpaBa nojeguHana. [lapajokcajHo je Aa cy nojeJUHLHU y 60/b0j
MPOLLEeCHOj MO3ULUjU A OCOopaBajy akTe EY npej HallMOHA/JIHUM CyJOBUMa,
Hero npeJ N1paBoCyJiHUM OpraHMMa caMe YHuje.

5.3ak/by4yHe HAaNOMeHe

Y nepuoay npe JlucaboHCKOT yroBopa, y npaBy EY ce y Be3u Ty»K6U 32 NOHU-
IITAj pa3BHO jacaH o6pasar Cy/ICKe MpaKce 10 KOMe Cy NIPUBATHHU Cy0jeKTH
(dusuyka v npaBHa IMILA) MOPaJIU a KyMYJIAaTHBHO UCITYHE YCJIO0BE JUPEKTHE
U 1noje/lUHaYHe MOT0HEeHOCTH OCIMIOPEeHUM aKTOM KaKo 6W MOIVIU [ja CTEKHY
aKTHUBHY IpOLeCHY JeruTuManyjy. [I[putToM ce y npakcu HapoyuTa MaKmba
nocBehuBaJsia [pyrom ycJjoBy, YCJIOBY MojeJMHAYHE TTOr0)EeHOCTH, TOJIUKO Ja
je HeMaJ1u 6poj My Ta A0J1a3UJI0 10 TOTIYHOT ,ipeckakama“ ¢pase yTBphuBamwa
HCIYHbEeHOCTH IPBOT yCJI0Ba. Hajjasbe, y Be3u yc/10Ba ojeJUHAYHEe TOT0)eHOCTU
y jypUCHpYAeHLUjU ce Pa3BHO U /10 JaHAIIBHUX JlaHa 0/|p>Kao U3Y3eTHO CTPOT
TecT npuMeHe Ha3BaH Plaumann ¢opmyna. 360r CBOje U3y3eTHE PECTPHUK-
THUBHOCTH, 0Baj TECT je MPAKTUYHO yYMHUO HEMOTYNUM Jja NpUBATHU Cy6jeKTHU
ocTBape locus standi.

Bpojue kpuTuke koje je oBa popmysa u3a3BaJia [OBeJie Cy [0 ycBajamba
HOBOT CTaBa 4JjaHa 263 JIMcaGoHCKOTr yroBOopa, KOjUM je YKJIOHEH 3aXTEB
WHJUBHU/JYaJIHE IOrOhHeHOCTH 3a peryjiaTopHe akTe KOju Cy 0Jf JUPEKTHOT
3Ha4yaja ¥ He Mo/ipa3yMeBajy Mepe 3a clipoBohemwe. MehyTUM, NpaKTUYHE
HMIJIMKalMje Ha GU3nYKa UJIM IpaBHa JIMLa OBOT HOBOT CTaBa MCIpBa Cy
OuJie HejacHe, Te je OMJI0 MOTPEe6HO U3BECHO BpeMe KaKo 6H ce y CYJICKOj TpaKCcH
HMCKPHUCTAJIMCAJIO HErOBO 3HAYEE.

3aobunaxkewe Plaumann Tecta Moryhe je y ciyyajeBUMa KyMyJIaTHBHOT
HCIYHEa /1Ba YCJI0Ba, a TO je /1a je OCIOPEHU aKT peryJjaTopHe NpUpoJe U

42 (C-294/83, Parti Ecologiste ‘Les Verts’, paras 11, 17, 19, 22-26; C-265/78, Feiwcrda
BA v Produktschap voor Vec en Vices, 1980, ECR 617, ECLI:EU:C:1980:66, paras 12-19;
C-222/84, Johnston v Chief Constable of the Royal Ulster Cons tabdlary, 1986, ECR 1651,
ECLI:EU:C:1986:206, paras 11, 16-19.

43 C-106/77, Amministrazione delle Finanze dello Stato v Simmenthal S.p.A, 1978, ECR 629,
ECLI:EU:C:1978:49, paras 13-18; C-213/89, The Queen v Secretary of State for Transport,
ex parte: Factortame Ltd and Others, 1990, ECR 1-2433, ECLI:EU:C:1990:257, paras 17-20.
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Jla He caJIp>KM HUKaKBe Mepe 3a crnpoBoheme. Y cynpoTHoM, ocTtahe TepeT
JIOKa3uBaka IojeJlHHauYHe NOroheHOCTU CIIOPHOM MEpPOM.

HWcnpBa je 61JI0 HEONXO/HO Jla Ce Y jypUCTPYAEHIIUjU II0jaCHU 3HaYebe MojMa
,peryjaTtopHu akT". Cajia je jacHO Jja OH OCHMM 3aKOHCKHUX, 00yxBaTa U aKTe
OIIITE MPUMeHe, YUMe Ce U3 CBOT 00yxXBaTa UCKJ/bYy4Yyjy 3aKOHOZABHU aKTH
(AupexTUBe, ypeabe U 04JyKe JOHETE 10 PeJOBHOM 3aKOHOJaBHOM MIOCTYKY).
3aTuM ce y NpaKCH MOjaCHUJIO 3HAaYee U3pasa ,aKT KOjdu He caZpKU Mepe 3a
cnpoBoheme”. CaZia je jacHO a MUTakbe Jla JIM PeryJaTOPHU aKT oJpa3yMeBa
Mepe ClipoBohera Tpeba OllelbUBATH HCKJ/bYYHBO ¥ OJJHOCY Ha IIpeJIMET TYKOe
3a NOHMUIITAj U cybjeKTa Koju mokpehe nmocTymnak npema 4jany 263(4) YOEY.
3axTeB 3a 0/ICYCTBOM Mepa 3a CIpoBohere jeIHaK je 0ACYCTBY OGUJI0 KAaKBUX
Mepa 3a clipoBoheme Koje cy npey3seJie Ap:KaBe YIaHUIle, ITO 3Ha4M Aa he yak
Y Mepe Koje Cy ay TOMaTCKe UJIM caMo MToMohHe MOTHACTH Mo/ OBY e PUHULIH]Y.
3akJ/byuyje ce Aa je JlucaboHCKU yroBop GU3NYKUM UJU IPAaBHUM JHIIUMA
0JIAKIIIA0 OCIlOpaBake He3aKOHOJABHHUX aKaTa OMIITe npuMeHe. MehyTum,
IIOJHOCHOLIM 3axXTeBa KOjH »KeJle [ja IOABPrHy peryJjaTopHe aKTe CyJCKOM
NpernCIUTHBay Takohe he MopaTu fa oKaxy a y Ap)KaBaMa YJlaHUL[aMa HUCY
JloHeTe Mepe 3a clipoBohemse, ITO je TOHEeKa/, Texe 0] 0OUeKUBAHOT. 3a pa3JIuKy
O/l TOT ClleHapHja KOju ce 0JTHOCH Ha peryJiaTopHe akTe, JINCabBOHCKHU yTOBOP
HUje YBeo HUKaKBe U3MeHe y [I0IJIely YCJI0Ba 3a IOHUIITAj aKkaTa JOHEeTUX 10
pPesoBHOj 3aKOHOIABHO]j ITPOIEIYPH, jep je U Zlasbe Ha cHa3u Plaumann dopmyua.

YKOJIMKO ce mocMaTpa IiMpa CJAUKa, 3aK/byuyje ce Ja cy orpaHuyaBajyhu
YCJIOBM 3a NpHU3HaWe aKTHUBHE NpOoLiecHe JIeTUTUMalMje, Kao U NoBpeMeHa
HeJJOCTYIHOCT IIpaBHUX JIEKOBA IIpeJ, HallMOHAJHUM CyZJ0BUMa, HeOCTalu
npaBa EY kao nopeTka Koju TexH BJIaZlaBUHU [TpaBa U NpUGIMKaBakby CBOjUM
rpabanumMa. UHTepecaHTHO je MPUMETUTU KAKO UCTHU ayTOPUTET KOjU je
nojeJUHLUMA 0[O0 CTaTyC CybjekaTa IpaBa paHo y pa3BUTKY OBOT IOPETKa,
UM Takohe oHeMoryhaBa subepasiHy ynoTpeby akTHUBHe JierMTUMaluje,
ynopHo TBpZehu fa nocToje Jpyryu npaBHU Ny TeBU. Ha 0CHOBY cBera pedeHor,
yBuba ce fa je npoTekJuX JelieHUja Plaumann TeCT NOCJIYKHO KAao CBOjeBPCHO
opyJcje KOjuM ce mojeAMHIIMMA ycKpahyje nmpoiecHa Jerutumanuja. Mako je
JIncaboHCKUM yroBOpOM HaUUHEH U38eCMAH NOMAK y IPaBILly 1nbepainsanuje
ctunama locus standi, yBuba ce fa je pey caMo 0 BpJI0 OTPaHUYEHOM, YCKO
JebrHUCaHOM OpOojy cUTyanuja.
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LOCUS STANDI OF NON-PRIVILEGED APPLICANTS
IN EU ANNULMENT ACTIONS

Summary

The aim of this paper is to analyze the circumstances under which private parties
(natural and legal persons) can have a legal standing in annulment actions in
EU Law. The limitations imposed on these private parties justifiably mark them
as non-privileged applicants. Besides proving the legal grounds for initiating an
annulment action and the compliance with the short preclusion period, two addi-
tional conditions must be cumulatively met: the non-privileged applicants must
prove that they are directly and individually affected by the challenged act. The
latter requirement, which is more disputable and difficult to meet, is additionally
made more stringent in the jurisprudence of the EU Court of Justice. Therefore,
the central part of the paper focuses on the analysis and criticism of the Plaumann
test as an extremely strictly set application test for acquiring a legal standing by
private parties. In light of understanding EU law as a comprehensive legal order
including a complete system of protection of individual rights, the paper provides
an overview of arguments and counter-arguments for a prospective reform of the
Plaumman test. The analysis leads to the conclusion that the limiting conditions
for locus standi of non-privileged applicants, as well as the occasional unavailabi-
lity of legal remedies before national courts, are the shortcomings of EU law as an
order that strives to achieve the rule of law and bring the EU closer to its citizens.
In the past decades, the Plaumann test served as a tool for effectively denying the
legal standing to private parties. Although the Treaty on the Functioning of the
European Union (TFEU) has made some progress in the direction of liberalizing
the acquisition of locus standi, it is only the case in a limited and narrowly defined
number of situations.

Keywords: action for annulment, non-privileged applicants, locus standi, Article
263 TFEU, Plaumann test.
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PECULIARITIES OF THE ACTION FOR ANNULMENT
AGAINST DECISIONS OF THE EU DECENTRALISED
AGENCIES’ BOARDS OF APPEAL™

Abstract: There are ten EU decentralised agencies empowered to take deci-
sions that are intended to produce legal effect vis-a-vis private persons in
the context of regulating the internal market. In order to ensure effective
protection of the rights of private persons against these agencies, EU law
establishes mechanisms of internal and external legal control of their deci-
sions. Internal control is achieved through the mechanism of administrative
appeals before the Boards of Appeal (BoAs) established within each of the
agencies. The BoA’s decision on the appeal is final and legally binding on
the parties to the appeal proceedings. It is therefore the subject matter of
an action for annulment before the Court of Justice of the European Union
(CJEU), which ensures external control of the agency decisions. The action
for annulment of the BoA’s decision is subject to the same rules that apply
to the annulment of any act of EU law intended to produce legal effects
vis-a-vis third parties, but there are certain peculiarities in the context
of the judicial review of the agency decisions. These peculiarities exist in
four aspects of the action for annulment, namely: 1) the jurisdiction of the
CJEU; 2) the grounds for annulment - the scope and intensity of the review
performed by the BoA; 3) the effects of the first-instance judgment - altera-
tion of the BoA’s decision in some agencies; and 4) the appeal against the
first instance judgment - filtering mechanism under Art. 58a of the CJEU
Statute. These peculiarities are the subject of this paper.
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agencies, functional continuity in EU decentralised agencies, judicial review
of the decisions of EU agencies, action for annulment of the decisions of EU
agencies, filtering mechanism, Article 58a of the CJEU Statute.
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1. Introduction

EU decentralised agencies play an important role in the implementation of EU
law. Some of them are empowered to take decisions in the context of regulating
the internal market intended to produce legal effect vis-a-vis third parties, mainly
private persons. In order to ensure effective protection of the rights of private
persons against these agencies, it was necessary to establish mechanisms for
internal and external legal control of their decisions.

Internal control is achieved through the system of administrative remedies em-
bodied in the appeal procedures before the Boards of Appeal (BoAs) established
within the agencies. There are ten decentralised agencies empowered to take
decisions intended to produce legal effect vis-a-vis third parties in the context
of regulating the internal market, each of them having one or more BoAs. These
agencies are:

¢ the European Union Intellectual Property Office (EUIPO), previously known
as the Office for Harmonization in the Internal Market (OHIM);

¢ the Community Plant Variety Office (CPVO);
¢ the European Aviation Safety Agency (EASA);
¢ the European Chemicals Agency (ECHA);

¢ the European Union Agency for the Cooperation of Energy Regulators
(ACER), previously known as the Agency for the Cooperation of Energy
Regulators (ACER);

e the European Union Agency for Railways (ERA), previously known as the
European Railway Agency (ERA);

e the European Supervisory Authorities (ESAs), namely the European Banking
Authority (EBA), the European Insurance and Occupational Pensions Aut-
hority (EIOPA) and the European Securities and Markets Authority (ESMA);

¢ the Single Resolution Board (SRB).

The legal outcome of the proceedings before the BoA is the decision that is
final and legally binding on the parties to the proceedings. By its decision, the
BoA proclaims that: 1) the appeal is dismissed as inadmissible; 2) the appeal is
rejected as unfounded; or 3) the appeal is upheld as well founded.

In cases where the appeal is well founded, the BoA may immediately take a
final decision on the appeal or remit the case to the competent agency body
that issued the appealed decision, whereby the body is bound by the BoA’s ra-
tio decidendi (Magiera, Weif3, 2014: 520). The BoAs of the OHIM/EUIPO, CPVO
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and ECHA may also use the powers of the competent agency body. This means
that they can amend the appealed decision or issue a new one (Hanf, 2022: 75),
which is called the ‘power of substitution’ in the doctrine (Alberti, 2022: 248).
This was also the case in the EASA until September 2018, and in the ACER until
July 2019, when their respective new founding regulations came into force (Si-
moncini, Verissimo, 2022: 110; Tovo, 2022: 45). The BoAs, which can either remit
the case to the competent agency body or use the power of substitution, have
discretion in deciding thereon; thus, there is no uniform practice (Hanf, 2022:
75). The BoA’s power of substitution is referred to in the case-law as functional
continuity between the agency and its BoA (Chirulli, De Lucia 2021: 129; Alber-
ti, 2022: 247). The final decisions of the BoAs that are in functional continuity
with their respective agencies on the appeal absorb and substitute the appealed
decisions (Chirulli, De Lucia, 2021:112). The principle of functional continuity
was originally proclaimed in cases related to the OHIM,! and later extended to
the CPVO, the EASA, the ECHA and the ACER.? According to the provisions of the
new founding regulations of the EASA and the ACER, their BoAs are no longer
empowered to substitute the appealed decision. Thus, itis for the Court of Justice
of the European Union (CJEU) to decide in the future whether and to what extent
this principle is still applicable to them (Alberti, 2022: 248).3

The BoA’s decision is subject to the judicial remedy in the form of an action for
annulment before the CJEU, which ensures external control of agency decisions
and judicial protection of the rights of private persons. The rules that apply to
this remedy are the same as those pertaining to any act of EU law intended to
produce legal effect vis-a-vis third parties, in accordance with the provisions
of Art. 256, 263, 264 and 266 of the Treaty on the Functioning of the European
Union (TFEU) (Lenaerts, Gutman, Nowak, 2023: 275), the CJEU Statute, the CJEU
Rules of Procedure, as well as the relevant case-law. While not affecting the
application of the remedy in general, there are some peculiarities that exist only
in regard to the judicial review of agency decisions. These peculiarities exist in

1 Case T-163/98, Procter & Gamble v OHIM (Baby-Dry), paras 36-44; Case T-63/01, Procter
& Gamble v OHIM (Soap bar shape), para. 21; Case T-308/01, Henkel v OHIM (Kleencare), paras
24-32.

2 Case T-177/16, Mema v CPVO, paras 40-42; Case T-102/13, Heli-Flight v EASA, para. 27;
Case T-125/17, BASF v ECHA, para. 55; Case T-735/18, Aquind v ACER, para. 32.

3 Some of the principles applied in the context of an action for annulment of the BoAs’
decisions have been established by the General Court (GC), preceded by the Court of First
Instance (CFI), and others by the Court of Justice of the European Union (previously the
European Communities). In the interest of clarity, the abbreviation CJEU shall be used
hereinafter, unless there is a need to emphasise that the judgment was delivered by the
first-instance Court (CFI or GC) or the second-instance Court (C]), or that it concerns the
jurisdiction of one of these instances.
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the following four aspects of the action for annulment: 1) the jurisdiction of the
CJEU; 2) the grounds for annulment; 3) the effects of the first-instance judgment;
and 4) the appeal against the first-instance judgment.

2. Jurisdiction of the CJEU

In the period before the entry into force of the Treaty of Lisbon (ToL), there
was a lacuna in primary law regarding the jurisdiction of the CJEU for actions
for annulment against the decisions of the agencies, including the decisions of
their BoAs. A strict interpretation of Art. 173/230 of the Treaty establishing
the European Community (TEC) meant that the jurisdiction of the CJEU was
restricted only to the acts of the institutions, thus excluding the acts of the
agencies (Craig, 2010: 95), i.e. the decisions of their BoAs. The CJEU jurisdiction
to decide on actions for annulment of the BoA decisions was established by the
provisions of the founding regulations of the agencies, i.e. the acts of secondary
law, which means that the jurisdiction of the CJEU was extended beyond the
Treaty (Chamon, 2016: 334).

Following the entry into force of the ToL, the lacuna was filled. According to Art.
263(1) and (4) of the TFEU, the CJEU now has jurisdiction for annulment actions
that private persons may bring against agency acts having legal effect vis-a-vis
them, if the acts are addressed to them or are of direct and individual concern to
them. This also includes the BoA decisions (Schima, 2019: 1802). Furthermore,
the provisions of Art. 263(5) of the TFEU entrenched the administrative pro-
tection preceding judicial review against the agency decisions in primary law
(Simoncini, 2018: 158), thereby enabling the consolidation and generalisation of
administrative remedies against agency decisions embodied in the BoA model
(Chirulli, De Lucia, 2021: 106).

Filling the lacuna in primary law regarding the jurisdiction of the CJEU to review
the legality of agency decisions has raised the question of whether private per-
sons could bring an action for annulment against the initial agency’s decision or
whether they were still required to turn to the BoAs firstin order to initiate the
relevant appeal procedure. The provisions of Art. 263(5) of the TFEU refer pri-
vate persons to the founding regulations of the agencies, but do not oblige them
to exhaust the mechanisms of administrative review before turning to the CJEU.
Therefore, the existence of this obligation depends on the specific provisions
of the founding regulations, and their wording suggests that CJEU proceedings
can only follow the BoA’s decision, except in cases where private persons do not
have the right of appeal, i.e. when the BoA does not have jurisdiction (Magiera,
Weif3, 2014: 528; Chamon, 2016: 349; Ritleng, 2022: 317-318; Tovo, 2022: 42).
Consequently, in cases when the BoA has jurisdiction, the subject of the action
for annulment can only be the BoA’s decision and not the initial agency’s decision
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(Chamon, 2016: 343). The main consequence of the binding and preliminary na-
ture of the appeal before the BoA is that the plaintiff cannot raise new grounds in
the CJEU proceedings that go beyond those already raised in the administrative
proceedings (Marcetti, 2017: 10-11), which is confirmed by case-law.*

Before the entry into force of the ToL, it was clear from the case-law that the
review of the BoA’s decision did not aim at re-examining the facts that were
assessed within the agency, i.e. the appealed agency’s decision.® Consequently,
the plaintiff cannot request the annulment of the initial agency’s decision (Cha-
mon, 2016: 344). After the entry into force of the ToL, in some cases the CJEU has
allowed the actions even if the plaintiff requested the annulment of the agency’s
decision, but only in circumstances in which it was able to identify the elements
to reclassify the action as an action against the BoA’s decision. In such cases,
the CJEU was taking into account only the pleas concerning the BoA’s decision,
while dismissing the pleas concerning the initial agency’s decision.® Accordin-
gly, the CJEU would allow the action, not as an action for annulment against
the agency’s decision but as an action for annulment against the BoA’s decision
(Chamon, 2016: 343; Simoncini, Verissimo, 2022: 111). On the other hand, in
cases where the plaintiff requested the annulment of both the agency’s and the
BoA’s decisions, the CJEU held that the action against the agency’s decision was
not admissible and that only the BoA’s decision could be challenged before the
CJEU. In view of the provisions of the founding regulations and of the relevant
case-law, the action for annulment against the BoA’s decisions is the only way
to ensure effective judicial protection of private persons in relation to most of
the agency decisions that produce legal effects vis-a-vis third parties.

3. Grounds for annulment

Under the provisions of Art. 263(2) of the TFEU, the grounds for annulment of
the BoAs’ decisions can be: 1) lack of competence; 2) infringement of an essential
procedural requirement; 3) infringement of the treaty, founding regulation of the
agency or of any rule of law relating to their application; or 4) misuse of power.
These are explicitly stated in the founding regulations of the OHIM/EUIPO and
CPVO, as well as in the Regulation on designs.?

4 Case T-165/06, Elio Fiorucci v OHIM, paras 21-22; Case T-135/08, Schniga GmbH v CPVO,
para. 85.

5 Case C-214/05 P, Sergio Rossi v OHIM, para. 50.

6 Case T-102/13, Heli-Flight v EASA, paras 27-32; Case C-61/15 P, Heli-Flight v EASA, paras
79-84.

7 Case T-735/18, Aquind v ACER, paras. 31-34.

8 Art.63(2), Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade
mark, OJ L 11, 14.1.1994, p. 1-36 (hereinafter: OHIM 40/94); Art. 61(2), Council Regulation
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The specific grounds for annulment of the BoAs’ decisions of those agencies
where functional continuity was proclaimed, representing a combination of
infringement of an essential procedural requirement and infringement of the
founding regulation, were defined in the case-law. These are the scope and in-
tensity of the review performed by the BoAs of such agencies.

3.1. The scope of the review of the BoA

The scope of review performed by the BoA in those agencies in which functional
continuity is proclaimed refers to three following questions:

1) Is the BoA limited by the grounds of the appeal?

2) Does the BoA have an obligation to conduct a de novo examination of the
appealed decision?

3) Does the BoA have an obligation to take into account new evidence, i.e. the
evidence that was not presented in the proceedings before the competent agency
body that issued the appealed decision?

The CJEU answered these questions in the case-law related to the OHIM. First, in
Baby-Dry, the Court of First Instance (CFI) held that the BoA could not reject the
appellant’s arguments simply because they had not been previously presented
before the competent agency body.’ In Kleencare, the CFI went a step further
by stating that the outcome of the appeal depends on ‘whether or not, in the
light of all the relevant matters of fact and of law, a new decision with the same
operative part as the decision under appeal may be lawfully adopted at the
time of the appeal ruling’!’ Consequently, the CFI took two basic positions on
the scope of the BoA’s review. First, the BoA may allow an appeal based on new
facts adduced by the appellants or new evidence presented by them during the
appeal proceedings. Second, during the examination of the appeal, the BoA is not
limited by the grounds of the appeal.!* In Asetra, the CFI held that, apart from
not being limited by the grounds of the appeal, the BoA also had an obligation

(EC) No 6/2002 of 12 December 2001 on Community designs, O] L 3, 5.1.2002, p. 1-24
(hereinafter: OHIM 6/2002); Art. 65(2), Council Regulation (EC) No 207/2009 of 26 February
2009 on the Community trade mark (codified version) (Text with EEA relevance), OJ L 78,
24.3.2009, p. 1-42 (hereinafter: OHIM 207/2009); Art. 72(2), Regulation (EU) 2017/1001
of the European Parliament and of the Council of 14 June 2017 on the European Union trade
mark (Text with EEArelevance), O] L 154, 16.6.2017, p. 1-99 (hereinafter: EUIP0 2017/1001);
Art. 73(2), Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety
rights, O] L 227, 1.9.1994, p. 1-30 (hereinafter: CPVO 2100/94).

9 Case T-163/98, Baby-Dry, paras 36-44.
10 Case T-308/01, Kleencare, para. 26.
11 Case T-308/01, Kleencare, para. 29.
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to examine the case as a whole, i.e. to conduct a de novo examination.!? Finally,
in OHIM v Kaul, the Court of Justice (C]) confirmed the obligation of the BoA to
conduct a de novo examination and to take into account new evidence submitted
in the appeal proceedings.’® In these cases, the CJEU unequivocally established
three principles regarding the scope of the BoA’s review, i.e. three obligations
that must be fulfilled; otherwise, the BoA’s decision might be annulled. These
obligations are as follows: 1) the BoA is not limited by the grounds of appeal
during the appeal proceedings; 2) the BoA has the obligation to conduct a de novo
examination of the appealed decision; and 3) the BoA has the obligation to take
into account new evidence and facts presented during the appeal proceedings
(Chirulli, De Lucia, 2021: 128-130; 134-135; De Lucia, 2022: 177).

The obligations regarding the scope of the BoA’s review were established in the
case-law related to the OHIM, so the question arose whether these obligations
also applied to the BoAs of other agencies with functional continuity. The answer
was positive with respect to the CPVO. The CJEU used the similarities between
the OHIM and the CPVO, so it ruled by analogy with the case-law related to the
OHIM (Ritleng, 2022: 302). The only difference concerns the taking into acco-
unt of new evidence submitted outside the set time limits (Chirulli, De Lucia,
2021:136). While the OHIM/EUIPO BoAs may accept such evidence, the CPVO
BoAs mustreject it.'* On the other hand, the General Court (GC) explicitly stated
that the ECHA and ACER BoAs, unlike the OHIM/EUIPO BoAs, were not invited
to conduct a de novo examination and were limited by the grounds of appeal.
With respect to these BoAs, the GC stated that the provisions on the functional
continuity defined the powers of the BoA after a finding that the appeal was well
founded, but not the review that the BoA performed with respect to the merits of
the proceedings.'® Consequently, if the EUIPO and CPVO BoAs do not conduct a de
novo examination, this may be a ground for annulment of their decisions, whereas
the opposite is true for the ECHA and ACER BoAs - a de novo examination does
not fall within their competence (Tovo, 2022: 56; Volpato, Mullier, 2022: 97-98).

3.2. The intensity of the review of the BoA

The judicial review generally includes the review of legal basis, facts and discre-
tion (Craig, 2020: 99-100). When it comes to the legal basis, the CJEU completely
substitutes the conclusions of the parties; but when it comes to facts and discre-
tion, the intensity of judicial review is different. With respect to the acts of EU

12 Case T-252/04, Caviar Anzali SAS v OHIM (Asetra), para. 32.

13 Case C-29/05 P, OHIM v Kaul, paras 42-44, 49, 56-58.

14 Case T-112/18, Pink Lady America LLC v CPVO, paras 97-100.

15 Case T-125/17, BASF v ECHA, paras 59-66; Case T-735/18, Aquind v ACER, paras 77-81.
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institutions and other bodies, the CJEU is invited to perform a comprehensive
review of the legal basis and to intensively examine the exercise of their powers.
However, when the exercise of discretion includes the assessment of complex
economic, scientific and technical (EST) issues, the CJEU limits its review to the
question whether there has been a manifest error of assessment, a misuse of
powers, or a manifest exceeding of discretion (Volpato, 2019: 15-16, 19). The
limitation of judicial review is related to the understanding that the CJEU cannot
substitute its own assessment of highly complex EST issues for those entrusted
to certain institutions and bodies (Mullier, Cana, 2018: 110).

In this context, it is significant what intensity of review must be performed by
the BoAs during the appeal proceedings in order to ensure effective judicial
protection later on. Therefore, the CJEU had to answer two questions regarding
the intensity of the BoA’s review.

The first question was whether the BoA could limit its review to legal issues or
whether it also had an obligation to address the EST issues that were essential
to the appealed decision. In case-law related to the OHIM, the CJEU made a con-
nection between the intensity and the scope of the BoAs’ review stating that the
BoAs ‘are required to base their decision on all the matters of fact and of law’, and
that the BoAs’ review ‘is notlimited to the lawfulness of the contested decision,
but [...] it requires a reappraisal of the dispute as a whole’.!® In relation to the
CPVO, the CJEU held that if the BoA decided to use the agency’s powers, it had the
obligation to carefully and impartially examine all the relevant circumstances
of the application for granting plant variety rights and collect all the necessary
factual and legal elements.!” Accordingly, the CJEU established the principle that
the BoA could not limit the review to examining only the legal issues, but also
had to address the EST issues (Simoncini, 2018: 162).

The second question was whether the BoA could limit the review to a search
for manifest errors in the assessment of the competent agency body that issued
the decision, which is compatible with the limited review of the CJEU. In cases
involving the ECHA, the GC referred to the expertise of the BoA members and
concluded that there was a clear intention of the EU legislator to provide the BoA
with the expertise necessary to make an assessment of the complex EST issues.
Accordingly, the review of the EST issues presented in the agency’s decision is not
limited to a search for the existence of a manifest error, but the BoA is required
to consider whether the appellant’s arguments can show that the assessment
on which the agency’s decision is based is vitiated by error.!® The same logic

16 Case T-252/04, Asetra, paras 31-32.
17 Case C-625/15 P, Schniga v CPVO, paras 84-85.

18 Case T-125/17, BASF v ECHA, paras 87-89, 124; Case T-755/17, Germany v ECHA, paras
192-194.
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was applied in the case-law regarding the ACER when the GC concluded that
the provisions regarding the BoA organisation, in particular its composition
and powers, indicated that it was not established to be reduced to the limited
examination of the complex EST issues. The provisions of the founding regula-
tion of the ACER, according to which the action for annulment can be brought
only against the BoA’s decision, and not the initial agency’s decision, indicates
that the BoA cannot perform limited review of the agency’s decision. If the BoA’s
review were limited with respect to the complex EST issues, this would mean
that the GC performs limited review of a decision that itself was the result of a
limited review, and such a system of “limited review of a limited review” fails
to offer the guarantees of effective judicial protection’.'?

In the aforementioned cases, the CJEU established two principles regarding the
intensity of the BoA’s review. First, the intensity of the BoA’s review is higher
than the intensity of the CJEU’s review regarding the assessments of the EST is-
sues. The standard of review that the BoA should apply is to determine whether
there is an error in the assessment of the competent agency body that issued
the appealed decision, and not only whether there is a manifest error (Tovo,
2022: 52-53; Volpato, Mullier, 2022: 99). The second principle states that the
established intensity of review applies to the BoAs of all agencies, and there are
two reasons for that. First, all of the aforementioned cases emphasise the CJEU’s
position that the case-law limiting the review to the search for manifest errors
refers exclusively to the CJEU and not to the BoAs, which protect the rights of the
parties in situations where the judicial control is limited. Second, the CJEU found
that the BoAs had the necessary expertise to be able to determine the existence
of errors in the assessment of the complex EST issues (Ritleng, 2022: 303-304).

4. Effects of the first-instance judgment

If the action for annulment is well founded, the GC annuls the BoA’s decision
by its judgment. According to Art. 266 of the TFEU, as well as the provisions
of their founding regulations, the agencies are required to take the necessary
measures to comply with the GC judgment. Consequently, the GC cannot give
the agency specific instructions on how to comply with the judgment or refer
the case back to the BoA (Chamon, 2016: 344; Tovo, 2022: 50), but itis up to the
agency ‘to draw the consequences of the operative part of the judgment and the
grounds on which it is based’.?°

19 Case T-735/18, Aquind v ACER, paras 52-58.
20 Case T-163/98, Baby-Dry, para. 53.
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However, with regard to the OHIM/EUIPO and CPVO, the GC has jurisdiction to
alter the decision of the BoAs.?! This means that the GC has additional jurisdic-
tion that is not provided for in the TFEU, which only gives the possibility of the
annulment of the contested decision (Magiera, Weif3, 2014: 523). Two following
conditions must be met for the GC to alter decisions of these BoAs: 1) a formal
request to alter the decision is submitted to the GC; and 2) the BoA’s decision is
annulled (Hanf, 2022: 79).

Since the provisions of the founding regulations of these agencies do not specify
what the alteration entails, it was left to the CJEU to clarify this. First, it was
clarified that the CFI/GC might only take into account the facts already examined
by the BoA, and only in order to determine whether the BoA gave the correct
legal qualification of those facts.?? Consequently, the CFI/GC does not examine the
merits of the dispute before the BoA, but only whether the BoA made a correct
decision on the basis of the established facts (Lenaerts et al., 2023: 617). Later
on, the CJEU confirmed that the jurisdiction to alter the BoA’s decision must be
limited to situations in which the GC, after reviewing the BoA’s assessment, is
in a position to determine which decision the BoA was required to take on the
basis of the matters of fact and law.?® In doing so, the CJ] took an explicit position
that the GC could not substitute its own assessment for the BoA’s or make a new
one.** The restrictions related to the alteration of the BoA’s decision, which were
established in relation to the OHIM, were also confirmed in relation to the CPV0.%°
The restrictive interpretation of the possibility to alter the BoAs’ decisions did
not imply full jurisdiction as provided for in Art. 261 of the TFEU, but only the
review along the lines of Art. 263 TFEU (Chirulli, De Lucia, 2021: 113). The final
consequence of the aforementioned limitations is that the annulment or altera-
tion of the BoA’s decision in relation to the application for granting a trademark
or design (OHIM/EUIPO) or a plant variety right (CPVO) does not constitute an
instruction to the agency to accept the applicant’s request (Chamon, 2016: 344).

5. Appeal against the first-instance judgment

According to Art. 256(1) of the TFEU, decisions issued by the GC may be subject
to an appeal to the CJ on points of law only, under the conditions and within the
limits laid down by the CJEU Statute (Schima, 2019: 1766). This means that, as

21 Art. 63(3), OHIM 40/94; Art. 61(3), OHIM 6/2002; Art. 65(3), OHIM 207/2009; Art.
72(3), EUIPO 2017/1001; Art. 73(3), CPVO 2100/94.

22 Case C-16/06 P, Les Editions Albert René SARL v OHIM, paras 38-39.
23 Case C-263/09 P, Edwin v OHIM, para. 72.

24 Case C-263/09 P, Edwin v OHIM, para. 72.

25 Case C-534/10 P, Brookfield and Elaris v CPVO, para. 39.
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arule, the provisions of primary law ensure a two-level judicial review of the
BoAs’ decisions and that the decision of the agency itself is subject to three le-
vels of review: one before the BoA and two before the CJEU. However, after the
establishment of the filtering mechanism this became an exception.

The filtering mechanism was introduced as a part of the reform of the CJEU for-
malised by the provisions of Regulation 2019/629, in force since 1 May 2019.2°
The provisions of this regulation amended the CJEU Statute, and one of the
amendments was the introduction of Art. 58a, which established the filtering
mechanism. The filtering mechanism implies that an appeal against the GC’s
decision concerning the decisions of the EUIPO, CPVO, ECHA and EASA BoAs,
asarule, does not proceed unless the CJ has previously decided that the appeal
should be allowed. The appeal is allowed to proceed only ‘where it raises an
issue that is significant with respect to the unity, consistency or development
of Union law’. In addition to the aforementioned BoAs, the mechanism will also
apply in relation to any BoA that will be established within any other agency after
1 May 2019, provided that the BoA has jurisdiction for the agency’s decisions.?’

The official reason for establishing this mechanism was to reduce the C] case-
load, since many appeals were brought before it in cases that had already been
examined twice (first by an independent BoA, then by the GC), and many of
these appeals were dismissed by the C] because they were patently unfounded
or manifestly inadmissible.?® The GC clarified that the purpose of establishing
this mechanism was to examine the case twice instead of three times, the agency
BoA being the first instance.? In other words, according to Art. 58a of the CJEU
Statute, the adjudication of disputes related to agency decisions is reduced to
two levels of jurisdiction: the BoA as the first one, and the GC as the second one,
assuming that these disputes have already been considered twice and thata third
level is not necessary (De Lucia, 2022: 186). The establishment of this mecha-
nism suggests that the BoAs of the aforementioned agencies provide sufficient
protection to justify the exclusion of a final judicial review by the highest EU
court (Lamandini, Ramos Mufioz, 2020: 120). It can be concluded from the above
that the efficiency of the C] is the main reason for establishing the mechanism.
This conclusion is also supported by two important indicators related to the
activities of the C] itself. On the one hand, efficiency has been identified among

26 Regulation (EU, Euratom) 2019/629 of the European Parliament and of the Council of
17 April 2019 amending Protocol No 3 on the Statute of the Court of Justice of the European
Union, PE/1/2019/REV/1, 0] L 111, 25.4.2019, p. 1-3 (hereinafter: Reg. 2019/629).

27 Art58a, Protocol No 3 on the Statute of the Court of Justice of the European Union, OJ
C 202, 7.6.2016, p. 210-229 as amended by Art. 1(2), Reg. 2019/6209.

28 Rec.4,Reg.2019/629.
29 Case T-755/17, Germany v ECHA, para. 56.
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the members of the CJEU as the main criterion for its activity (Krajewski, 2019:
222). On the other hand, the C] is increasingly using procedures under Art. 181
and 182 of its Rules of Procedure, which imply issuing orders when appeals are
inadmissible/manifestly unfounded or manifestly well founded, thus speeding
up and simplifying the appeal procedures (Sadl, Lucia Lépez, Stein Arne, Naurin,
2022: 550-551).

Following the entry into force of the amendments to the Statute, the C] adopted
amendments to its Rules of Procedure introducing Art. 178a and 178b, which set
the conditions for the functioning of the mechanism. The main condition is that
the appellant should annex to the appeal a detailed request that the appeal be
allowed to proceed, setting out the issue raised by the appeal that is significant
with respect to the unity, consistency or development of EU law and containing
all the information necessary to enable the C] to decide on the request. The CJ
takes the decision promptly in the form of a reasoned order (Krajewski, 2019:
244-245; De Lucia, 2022: 184-185). Two essential elements of the annex to the
appeal have already been established in the case-law. First, the appellant must
specify the provision of the EU law or case-law that has been infringed, briefly
explain the nature of the error of law allegedly made by the GC, and explain
how that error affected the outcome of the judgment.?® Second, the appellant
must demonstrate that, independently of the legal issues raised in the appeal,
the appeal raises one or more issues significant with respect to the unity, con-
sistency and development of EU law, and that the scope of this criterion goes
beyond the judgment under appeal, as well as the appeal against the agency’s
decision.?! This means that the appellant must demonstrate the existence and
significance of these issues by presenting concrete evidence related to a speci-
fic case and not just arguments of a general nature (De Lucia, 2022: 185-186;
Lenaerts et al., 2023: 658-659).

The C] issues orders dismissing the appeals under the filtering mechanism by
default, unless the appeal raises a significant issue for the preservation of the
unity, consistency or development of EU law (Sadl et al., 2022: 569-570). Since
the beginning of the implementation of the mechanism until the end of 2022,
177 appeals were brought against the GC’s judgments related to the BoAs’ de-
cisions, but only three of them were allowed (Court of Justice of the European
Union [CJEU], 2023: 20). During 2023, three more appeals have been allowed.
All of the allowed appeals relate to the EUIPO BoAs.?? By the end of September
2023, no judgment was given with respect to appeals under the mechanism.

30 Case C-97/20 P, Société des produits Nestlé SA v Amigiiitos pets & life and EUIPO, para. 15.
31 Case C-97/20 P, Société des produits Nestlé SA v Amigiiitos pets & life and EUIPO, para. 18.

32 Opinion of Advocate General Capeta delivered on 13 July 2023, Case C-382/21 P, EUIPO
v KaiKai Company Jaeger Wichmann GbR, para. 28.
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There was some criticism in the doctrine as to why the application of the filtering
mechanism was limited to four agencies. In this regard, there are four lines of
argument. First, the BoAs of the other agencies could also be considered inde-
pendent within the meaning of Art. 58a of the CJEU Statute. Second, these BoAs
are comparable to those listed in Art. 58a. Third, there is an increasing number
of appeals related to the GC’s judgments on actions against the decisions of these
BoAs. Finally, the mechanism will apply to all agencies with independent BoAs
that will be established in the future (Alberti, 2019: 21; Chirulli, De Lucia, 2021:
255; De Lucia, 2021: 188). There are opinions that the reason for their non-inclu-
sion in the mechanism, especially in the case of the ACER, could be related to
the socio-economic and political sensitivity of the areas in which these agencies
operate. Given the increasing centralisation of regulatory powers in the hands
of these agencies, the Member States are likely to have a growing interest in
maintaining dual judicial control over the decisions of their BoAs (Tovo, 2022:
57-58). On the other hand, as far as the ESAs and the SRB are concerned, there
is an assumption that the EU legislators believe that time has not yet come to
limit judicial control in the financial area (Lamandini, Ramos Mufioz, 2020: 121).

However, the C] itself took the position that the time had come to include other
agencies in the mechanism. In November 2022, the C] made a proposal to include
within the scope of the mechanism the decisions of all BoAs that had already
existed on 1 May 2019 (CJEU, 2022: 1). The official reason for the proposal is
the ever-increasing C] workload due to the large number of appeals against the
GC’s decisions and the desire of the C] to continue to fulfil its role of ensuring
timely compliance with rights related to the interpretation and application of
the Treaty (CJEU, 2022: 1). In this sense, the C] agreed with some of the critici-
sm already made in the doctrine. Noting that there was no particular reason
justifying the non-inclusion of the BoAs of other agencies in the list provided
in Art. 58a of the CJEU Statute, the C] pointed out that they should be included
in the mechanism ‘in the interest of enhanced consistency’ (CJEU, 2022: 8). In
this regard, the C] proposed the draft regulation that would amend Art. 58a
by including the ACER, EBA, EIOPA, ESMA, SRB and ERA BoAs to the list (CJEU,
2022: 10-15). By the end of September 2023, the European Commission (2023:
5) gave a favourable opinion on the draft regulation. The European Parliament’s
position in the first reading has not yet been adopted, although the committees
responsible have not proposed any changes to the draft regulation in this regard
(European Parliament, 2023).
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6. Conclusion

The peculiarities regarding the action for annulment of the decisions of the
BoAs of the EU decentralised agencies exist in the following four aspects of this
judicial remedy: 1) the jurisdiction of the CJEU; 2) the grounds for annulment;
3) the effects of the first-instance judgment; and 4) the appeal against the first-
instance judgment.

As regards the jurisdiction of the CJEU, there are two peculiarities. First, the
jurisdiction for the actions for annulment against the BoA’s decisions was esta-
blished by the provisions of their founding regulations, i.e. the acts of secondary
law. In the period before the entry into force of the ToL, this was an example
of the CJEU’s jurisdiction being extended beyond the Treaty. Second, after the
entry into force of the ToL, although the jurisdiction of the CJEU is extended to
the agency decisions by the primary law provisions, the action for annulment
against the BoA’s decisions remains the only way to ensure effective judicial
protection for private persons in relation to most of the agency decisions that
produce legal effects vis-a-vis third parties.

When it comes to the grounds for annulment, there are two sets of peculiarities
that represent a combination of the infringement of an essential procedural
requirement and the infringement of the founding regulation, the content of
which has been established by the case-law. These are related to the scope and
intensity of the review performed by the BoAs of those agencies where functional
continuity was proclaimed. As for the scope of the BoA’s review, the case-law
has established two sets of obligations that must be fulfilled; otherwise, the
BoA’s decision might be annulled. The first one is related to whether the BoA is
limited by the grounds of the appeal or has the obligation to conduct a de novo
examination of the appealed decision. As far as the OHIM/EUIPO and the CPVO
are concerned, the BoA is not limited by the grounds of the appeal and has the
obligation to conduct a de novo examination, whereas the opposite is true for
the ECHA and the ACER BoAs. The second one is related to the obligation of the
BoA to take into account new evidence and facts submitted during the appeal
proceedings. In relation to the intensity of the BoA’s review, two obligations
have been established in the case-law. The first states that the BoA’s review
must not be limited to examining legal issues, but must also take into account
the complex EST issues. The second obligation relates to the intensity of the
BoA’sreview with regard to the assessments of the EST issues. According to the
case-law, the composition and powers of the BoAs indicate that the intensity of
review performed by them should be higher than the intensity performed by the
CJEU, whereby the standard of review includes determining whether there is an
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error in the assessment by the competent agency body thatissued the appealed
decision, and not only whether there is a manifest error in assessment.

Asregards the effects of the first-instance judgment, the peculiarity concerns the
GC’s jurisdiction to alter the decisions of the OHIM/EUIPO and the CPVO BoAs,
which is another example of the extension of the CJEU’s jurisdiction beyond the
Treaty. However, in the relevant case-law, the CJEU has adopted a restrictive
interpretation of its jurisdiction, placing it in a framework consisting of three
main elements. First, the alteration of the BoA’s decisions does not imply full
jurisdiction within the meaning of Art. 261 of the TFEU. Second, the GC is limited
to examining whether the BoA took a correct decision on the basis of the facts
established, and it cannot substitute its own assessment for the BoA’s or make
a new one. Finally, the GC cannot order the agency to accept the applicant’s
request for granting a trademark or design (OHIM/EUIPO) or a plant variety
right (CPVO), which was the subject matter of the initial agency’s decision that
was appealed to the BoA.

When it comes to the appeal against the first-instance judgement in the context
of the action against the BoA’s decision, the peculiarity is related to the filtering
mechanism established by the provisions of Art. 58a of the CJEU Statute, in force
since 1 May 2019. The mechanism states that the appeal against the first-instance
judgment in relation to the decisions of the EUIPO, CPVO, ECHA and EASA BoAs
will not be allowed to proceed unless it raises an issue that is significant with
respect to the unity, consistency or development of EU law. This means that the
adjudication of disputes relating to agency decisions is by default reduced to two
levels of jurisdiction: the BoA as the first level and the GC as the second level,
assuming that these disputes have already been considered twice. From the
beginning of the implementation of the mechanism until September 2023, only
six from more than 170 appeals have been allowed, but no judgment has been
given yet. In November 2022, the C] proposed to apply the mechanism to the
BoAs of the remaining six agencies, and the legislative procedure is still ongoing.
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Caahaua MaadeHosuh,

ucmpaxcusav capadHuk,

Hucmumym 3a nosaumuyke cmyduje, beozpad
Penybauka Cp6uja

CIIEHU®PHYIHOCTH TYKBE 3A IIOHUIIITA] O4/1YKA O/lbOPA
3A XKAJIBE IEJEHTPA/IU30BAHUX ATEHIIHU]JA EY

Pe3ume

CneyuguuHocmu mysicbe 3a noHuwmaj odayka od6opa 3a sxcaabe (0K) deyenmpa-
AuzosaHux azeHyuja EY nocmoje y uemupu acnekma ogoz mexarusma. [lpeu ce
odHocu Ha HadaexcHocm Cyda EY, a c mum y ee3u nocmoje dee cneyuguyHocmu:
1) ycnocmassmarbem 0802 mexaHusma HadexcHocm Cyda EY je npowupena mumo
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Yeoeopa; u 2) myxc6a 3a nonuwmaj odayka 0K je jeduHo cpedcmeo cydcke 3auimume
Yy 8e3u ca gehuHoM 001yKa azeHyuja ca npagHum dejcmeom Ha mpeha auya.

Pazs03u 3a noHuwmaj npedcmassvajy dpyau acnekm, a cneyuguyHocmu ce o0Hoce
Ha 06uM u uHmeHsumem konmpoJe kojy OXK epuiu mokom xa/6eHo2 nocmynka.
Y ee3u ca o6umonm, y npakcu Cyda EY je ycnocmasmeHna paszauka usmehy OXK
azenyuja OHIM/EUIPO u CPVO koju umajy o6ase3y da chpogedy de novo KOHmpo.y
cnopie odayke, u O)K azenyuja ECHA u ACER koju cy oepaHuveHu xcaab6eHum
paszao3uma. Kad je peu o unmensumemy, Cyd EY je y npakcu ymepduo da 0K mopa
da pazmompu Kako npasHa, MAako U CA0HEHA eKOHOMCKA, HAy4YHA U MeXHU4Ka
numarsa. llpumom, uHmMeHsumem KoHmpo.e kojy epuu OXK mopa 6umu eehu 00
UHMeH3umema koHmpo.ie kojy epwu Cyd EY, wmo nodpasymeea ymsphusaree da
/U Y OYeHU 0p2aHa az2eHyuje Koju je 0oHeo cnopHy 001yKy NOCMoju 2pewkKa, a He
camo ovuz/sedHa epewKa.

Tpehu acnekm npedcmassea dejcmao npsocmeneHe npecyde, a cneyuguyHocm ce
00HOCU Ha HadaexcHocm Onwmee cyda da usmeHu odayke OXK azenyuja OHIM/
EUIPO u CPVO, wmo je dpyau npumep npowupersa HadaexcHocmu Cyda EY mumo
Yeoeopa. Onwumu cyd je y npakcu mo pecmpukmugHo myma4uo, mako da UsmeHda
odayka OK He nodpadymesa nyHy HadaexcHocm y cmucay ua. 261. YOEY, eeh
ymephusarbe kaksy je 00ayKy 0K mopao da doHece y ceem.iy UsHemMuXx Yur-eHuyd.

JKanaba Ha npeocmeneHy npecydy je yemspmu acnekm, a ¢ mumy gesu cneyugpu-
Hocm ce 0o0HOCU Ha MexaHu3am ¢uamepa, ycnocmasseeH o0dpedbama Ul
58a Cmamyma Cyda EY koju je na cHa3u o0 1. maja 2019. zoduHe. MexaHuzam
nodpasymesa da, no npasu.y, Huje donywmeHa xa.nba Ha npgocmeneHy npecyady
Koja ce muue odayke O)K azenyuja EUIPO, CPVO, ECHA u EASA. >Kana6a modce
u3y3zemuo 6umu donywmeHa ako ce home 0maapa 8ax*CHO NUMArLe 3d jedUHCMB8O,
KOH3UCMeHmHocm u/u paseoj npasa EY.

KmyuHe peuu: deyenmpaausoeare azenyuje EY, 006opu 3a xcanbe deyeHmpa-
Au308aHux azenyuja EY, pyHkyuoHa Hu koHmuHyumem y deyeHmpaau3o8aHuM
azenyujama EY, cydcka konmposa odayka azeHyuja EY, mysxc6a 3a noHuwmaj
odayka azenyuja EY, mexanusam punamepa, ua. 58a Cmamyma Cyoa EY.
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NPEIJIEAHHU HAYYHHU PALL

Musean Casult, 10.5937/2rpfn0-46781
BasakaHcku yenmap 3a pezyaamopHy pegopmy, Beozpad
Peny6auka Cp6uja

UDK: 657:174

Pad npumsmen: 26.09.2023.
Pad npuxeahen: 09.11.2023.

MOPAJIHO PACY bBUBAKE H IIPOPECHOHA/THA
IIOC/IOBHA ETHKA Y PAYYHOBO/ICTBEHO] [IPOPECH]H
- AHAJIU3A CIIPOBEJIEHUX HCTPA’KHBAHA

Ancmpakm: 3602 oepaHu4eHocmu pecypca u acumempuje uHgopmayuja,
odeosopHocm 3a yckaaheHocm ca nopeckum u dpyaum nponucumMay npakcu
Je uecmo npeHema ca KAujeHama Ha npyxcanoye pavyyHo800dCmaeHux ycayaa
00dHOCHO Ha payvyHosohe. Cxo0HO moMe, HeemuyKu cmasosu u nocmynyu
pauyHogoha Moz2y umamu 3Ha4ajaH ymuyaj Ha noc/108arse KjaujeHama,
Kpo3 cageme Kako da nocAyjy yckaaheHo ca hponucuma, 00HOCHO Kako da
y eehoj uau marboj mepu 310ynompebe nocmojehu pezys1amopHu 0K8up.
Pad uma 3a yusm ceeobyxeamaH npukas 0ocadawrux ucmpaicusaukux
numareda, Memodo/NoWKUX NPUCMyna U Hajea)dcHujux Ha.ada o (He)
nocmynarsby pavyHosoha y ckaady ca nponucuma u emuvKuM HavegaumMa
pauyyHosodcmeaeHe npogecuje. [locebHa naxcrwa dama je docadawirbum
HA/A3UMA 0 eMUYKUM y8eperbuMa paiyHosoha u pakmopuma Koju ymuuy
HA HUX080 (He)emuyko nocmynatrse.

KyuHe peuu: pauyHosohe, mopaaHo pacyhusaree, ygeperba, npogecuo-
Ha/Ha emuka, kodekc emuke, MehyHapodHa pedepayuja payyHosoha.

"miljansdsavic@gmail.com
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1.YBog

Oxckopa, mopecku MopaJl je HOCTao je/JHO OJf K/JbyYHUX MUTakha eMIUPUjCKUX
HCTpaXkuBamwa yckJaaheHocTu ca nmopeckuM nponucuma (Lago-Pefias, Lago-
Pefias, 2010: 441-453).! Hajeehu sieo mocTojehe iuTepatype o nopeckom MopaJsy
nocBeheH je aHa/IN3U yBepewa U MOHAIllakba NojeUHALIA, 0K Cy TPUBPEIHHU
cy6jekTu oZiHOCHO npeny3eha ¢pokyc masor 6poja ctyauja (Ha npumep, Alm,
McClellan, 2012: 1-17; Mickievicz, Rebmann, Sauka, 2019: 75-93). Y Cp6uju, kao
Uy JpyTUM 3eMJbaMa, ONIITHUM U TOCEOGHUM 3aKOHMMaA U I0/;3aKOHCKUM aKTHMa
yTBpheHe cy o6aBe3e MpUBpeAHUX CybjeKaTa y morye/ 1y Bohemwa MOCJIOBHUX
KIbUra U cacTaB/batba GUHAHCHjCKHUX HU3BeliTaja. MehyTum, npuBpesHuU
Cy06jeKTH HUCY jeIUHU KOJ] KOjUX je HEOTIXOZITHO CTBOPUTH ITO3UTHBHE NO/ICTHUIIAje
pajy yTHIaja Ha pacT IOpeCcKOr MopaJia U I0C/10Bakha y CKJAaAy ca IponucuMa
y IUpeM CMHUCAY. Y mpakcH, HajBehu 6poj mpuBpeJHUX CybjekaTa OBy BPCTY
o6aBe3a moBepaBa NpyKaolMa payyHOBOACTBEHUX yCIyTa - pauyHoBohaMma.?
On1yKa NpUBpeHUX cybjeKkaTa 0 ycKaaheHOCTH ca MponucruMa y BeJIMKOj
MepH je omoryheHa caBeTHMa pauyHoBoba. [IpuinkoM aHa/m3e yckaaheHocTu
ca IpomnucHUMa, Makky je CTora, Mmopej, cCaMUX NPUBpPEAHUX CybjeKkaTa,
Takobhe HEONXOJHO MOCBETUTH U pauyHoBohama 6yayhu fja npeacTaB/bajy
CBOjeBpCHe MocpeJHHKe U3Mehy CONCTBeHUX K/IMjeHaTa U IOPeCKUX (U APYyTUx
pesieBaHTHUX Ha/JIEKHUX) OpraHa. A/leKBaTHO pasyMeBakhe eTUYKUX YBeEpeha
Y OHAlllakha padyyHoBoDha CTOra je o1 U3pa3uTor 3Havaja 3a Boherwe aJleKBaTHe
peryJjaTopHe MOJUTHKE Y je/]HOj 3eMJbU.

Wmajyhu y Buly HaBeieHO, [UJ/b OBOT pa/ia jecTe NPUKa3 IJIABHUX J0CaAALI UK
HCTPaXKMBAYKHUX NUTaKkA, METOAOOUIKUX MPUCTYTIA Te HAjBAXKHUjUX HaJa3a
0 yckJyiaheHOCTH 0JHOCHO HeyckJaheHOCTH mpodecuoHaIHUX payyHoBoha
ca MpONMHCHMAa U eTUYKUM HadesJMMa PadyyHOBOJCTBeHe mpodecHje, AOK

1 Ilopecku Mopau je Hajuemhe feprHUCAH Ka0 UHTepHA MOTHBAIlMja 3a IOPeCKY yCcKaaheHOCT
(Bugetu: Luttmer, Singhal, 2014: 150).

2 PauyHoBobhe Mory npy»<aTH pa3/JIMuUUTe TUIOBe ycayra NpuBpeJHUM cybjekTuMa. Ha
npuMep, TO MOTy GUTH afIMUHUCTPATHUBHe ycayre (IOAHOLIEHe 3aXTeBa 32 OCHUBaWbe
NpUBpeJHUX APYLITABa, IpUjaBa U ojjjaBa 3aNocJeHux); PUHAHCHjCKO KHbUTOBOJACTBO U
u3paza GYHAHCHUjCKUX U3BellTaja; poOHO MaTepHjaIHO KEbUTOBOACTBO (Bohewe peructpa
OCHOBHHUX Cpe/ICTaBa, KaJKyJali1je 3a TPrOBUHe Ha BeJIMKO U Ha MaJlo, fleBU3HE KaJIKy1aluje
npu yBo3y, KEIl kwura); o6pauyHu (3apaja, mopesa U JOIPHUHOCA, HAKHaAa 3apaja,
TPOLIKOBA U APYyTUX NpUMama; u3paja 06pauyHCKUX JUCTUha ¥ TOpeCcKUX NpHUjaBa);
IJIATHYU IPOMeT (TOTOBUHCKU M 6€3rOTOBUHCKH, CA MUHOCTPAHCTBOM) IOPECKO CaBeTOBake
(mopecko nJaHUpame, IpUIpeMa U NoAHOLIEeHhe NOPeCKUX NpHjaBa, CaBeTOBake Y Be3U
ca MoOpecKMM KOHTpOJIaMa UJM NOPeCcKUM oJlaKLIHIlaMa); KOMyHHUKalMja ca ApKaBHUM
OpraHMMa; aHa/M3a MOCJOBHUX GUHAHCHUjCKUX NTOKa3aTesba; e[jyKallija ¥ caBeTOBamwba 0
npuMeHU nponuca. UMajyhu y BUAy oncer HaBeJleHUX yca1yTa, npodecruoHaHe pauyHoBohe
Cy y IO3UIIMjH /1a 3HAa4ajHO yCMepaBajy NOCJ0BHE OJlJIyKe KJIWjeHaTa.
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je moceGHa mMakmka JaTa J0CaJlalllbUM HaJjla3uMa O HUXOBUM E€THUYKHUM
yBepewmUuMa U GaKTOpUMa KOjU YTHUYY Ha HbUXOBO (HEe)eTUYKO MOCTYNakbe.
/b pazia ycJI0BUO je leroBy CTPYKTYpy. [IpBo he ce pa3aMoTpuTH 3Ha4aj u
NO3UTUBHU U HETATUBHU e(PEKTU eTUYKOT OJJHOCHO HEETUYKOT MOCTyIakba
pauyHoBoDha. [loToM je mpy>keH KpaTak OCBPT Ha YTHLAj eAlyKal[kje Ha eTUYKa
yBepema M MoHalllaka padyyHoBobha. Cyieju npuKa3 3Ha4Yaja KoJleKca eTUKe
3a pauyHOBO/CTBEHY NpodecHjy Kao U HEroBor yTHlaja Ha ycKaaheHoCT
yBepemwa U NMoHallawka pauyHoBoha. To mpaTu UcLpraH NpUKa3 JUTepaType
YUjU Cy IpeJMeT eTHYKA YBEPEHA payyHOBOD A, KaTeroprcaH CX0/JHO IJIABHUM
UCTPaKUBAYKUM MU TAabUMa, Haj3aCTyI/beHUjUM METO/[0JIOMKHUM NPUCTYTHUMA
Te HajBaXKHHUjUM Hasa3uMa. Y 3aK/byYHUM pasMaTpamHMa [JjaT je pe3nuMe
rJIaBHUX HaJla3a U YKa3aHO Ha lbUXOBY XEeTEPOreHOCT.

2.3Hayaj eTUYKOT NOCTyNnamha payyHoBoha

PauyHoBoDhe 1 peBH30pH MOTY OCTBAapHMBATH 3HAYAjaH YTUIAj HA GUHAHCHjCKY
CTabUJIHOCT 6y yhHU 1a BUXOBO MOCTyNake JUPEKTHO UJIW UHUPEKTHO MOXe
Jla yTUYe Ha HUBO [I0BEPEeHha jaABHOCTU U TPXKUILTA Y KBAJTUTET QUHAHCH]CKOT
M3BelllTaBama U aJlekBaTHe NnocJjioBHe npakce (Sonnerfeldt, Loft, 2018: 1).
OpHoc usmebhy pauyHoBoba, lLUXOBUX KJiHjeHaTa U Tpehux ynma (KOpucHUKA
duHaHcHujckux nHGopManuja) y noctojehoj iutepaTypi je kiacuPuKoBaH Kao
CBOjeBPCTaH MPUMep JIpyLUITBeHe CTPYKType. Jpyrum pedyrnma, moBepemeM y
BEPO/OCTOjHOCT HaJla3a peBU30pa, Tpehaiuiia Te ApyLITBO Y [eJUHU YKa3yjy
noBepeme Ja MoJaly CauyubeHd Yy QUHAHCHjCKUM M3BeLITajuMa OCJAUKaBajy
CTBapHy CJIMKY IMOCJOBawka NpuBpeAHUX cybjekata (Flanagan, Clarke,
2007: 497). Konauna nocsefuia JONpUHOCA padyyHOBODa BEPOIOCTOjHOCTH
BEPOJIOCTOjHUX QUHAHCHUjCKUX U3BEILTAja jecTe jayame penyTaluje bbUXOBHUX
KJIMjeHaTa NpUBpPeAHUX cybjekTa y ogHocy Ha Tpeha suna (Jaijairam, 2017:
2).3ajp>)kaBakbe NpUBUJIETHja caMopery aliije padyHOBOACTBeHe npodecuje,
MI0BE3aHO je ca MepIenIihjoM CTPYYHOCTH U eTUYKOT MOCTYMakha lheHUX YJIaHOBA
INPUJMKOM MNpyXKawa npodecroHasHUX ycayra. Ctora, npodecruoHasHa
padyyHOBO/CTBEHA YAPY>Kewa U OpraHu3sanuje uMajy JUpeKTaH Mo CTUL ]
Jla yTuuyy Ha popMupame NO3UTUBHE NepLenlUje jaBHOCTU Kaja je y MUTaby
€THUYKO IOCTYIakbe YIaHOBa pauyHoBo/cTBeHe npodecuje (Carnegie, Napier,
2010: 360). JlonaTHO, ETUYKO NOCTYyMake NpodecuoHaJTHUX payyHoBoha y
JINTEPATypPHU je Kao moTpebGaH yCJI0B, 0THOCHO K/by4uaH GAKTOp, 32 0/|p>KaBatbe
cTaTyca u KpeJubuauTeTa came npodecuje u weHux yiaaHoBa (Chan, Leung,
2006: 436).

Kome pauyHoBObhe, mopecku caBeTHULLM AYTYjy CBOjy JIOjaJIHOCT HUje MU Tabe
KOje HY>KHO ZJ0OBOZY [10 je JHO3HAYHOT oAroBopa. Ha npumep, kpajem fgBajieceTor
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Beka ,cmas Cayixcbe 3a yHympauirbe npuxode (Internal Revenue Service — IRS)
CjedurseHux Amepuukux [lpycasa (CA/) ykaszueao je da nopecku cagemHuk
mpe6a 6umu ,.s10janan” cageaHom nopeckom cucmemy” (Cruz, Shafer, Strawser,
2000: 223). Ca apyre cTpaHe, y UCTOM IIEPHUO.Y, ,CTAaB AMEPUYKOT UHCTUTYTa
cepTUPHUKOBAHUX jaBHUX pauyyHoBoba (American Institute of Certified Public
Accountants - AU1IITA) ykasuBao je 1a je BbUX0Ba 0JITOBOPHOCT ZIBOCTPYKa, KAKO
npeMa KJHjeHTy Tako U mpeMa nopeckoM cuctemy” (M6uz). ETUYKO ocTynamwe
NPUIMKOM NPYKakha pauyHOBOJICTBEHUX YCJIyra HHXEPEHTHO Mo/Jjpa3yMeBa
6aslaHCcUpalbe UHTepeca BUllle CTpaHa, IPeBacXOAHO BJIACHUKA, KJIHjeHaTa,
MOCJIOBHUX NAPTHEPA, APYTUX KPajlbUX KOPUCHUKA GUHAHCHUjCKUX [T0JaTaKa,
Ha/JIeXXHUX JIp>)KaBHUX OpTraHa U ApyLITBa y lleJuHU. PauyHoBObhe ce cyovyaBajy
Ca pasIMYUTUM IPUTHUCLUMA, HAa TPUMeD, Aa NPUKAXKY Hepean30BaH NPUXOJ,
Jla IOTLeHe [T0CJI0BHE pe3yJiTaTe paJy OCTBapUBakha NOPECKUX MO0 HOCTH,
uta. (Tomoposuh, 2018: 140). [Ipumepa paau, yTBpheHO je na je jelaH of,
Haj3Ha4YajHUjUX NpobJieMa ca KOjuMa Ce Cyo4yaBajy MOpecKU CaBEeTHHUI U
NPUTHUCAK KJIMjeHaTa 32 arpeCUBHUM NOPECKUM IIJIAHUPAhEM U U3BeLITaBAbeM
(Cruz, Shafer, Strawser, 2000: 223).

[locienmUX fAelieHrja 6POjHU CIyyajeBU Kplllelkha NPOonuca, payyHOBOJCTBEHUX
CcTa”HJap/a U KoJlekca npodecroHaIHe eTUKE Y PAaYYHOBOJCTBEHO] IPAKCH
IPOY3POKOBAJIM Cy HeNOBepeme jaBHOCTH Y MOY34aHOCT PUHAHCHUjCKUX
nojataka u3paheHux ofi CTpaHe pauyHOBoDa, Te HEMOBePEHE ¥ UHTETPUTET
YJIaHOBA pPavyyHOBOJICTBEHE U peBU30OpcKe mpodecuje.® Ctora je obJsacT
eTHUKe y Pa4yYHOBO/[CTBY IOCTaJa K/bYYHO NHUTae BEJUKOT 6poja HAYYHUX
HCTpakuBaka. [I[puMepu ckaH/la/la KOjU MMajy Be3e ca pauyHOBOJCTBEHUM
OZHOCHO PeBU30PCKHUM 3JIOYIOTpebaMa yK/byuyjy MpUBpPeJIHE Cy6jeKTe Kao
urto cy Enron u Arthur Andersony CA/l, Parmalaty Utasauju, Fidentia y Jy»kHoj
Adpunm, HIH Insurance y Ayctpasiuju, Royal Ahold y Xonanauju, Equitable Life
Assurance Society y Besinkoj Bputanuju (Carnegie, Napier, 2010: 360-361).*

3 Y ToM nepuoAy, CKOBaH je ¥ TEPMHUH ,KpeaTHBHO pauyHOBOACTBO”. TepMUH 03Ha4YaBa
npolec MaHUIyaMcaka GUHAHCHjCKUM NoAAlMMa KOjU He YKJ/bydyje Kpllele Mponuca
O/IHOCHO pauyHOBO/ICTBeHUX cTaHgapAa (Toma 2016: 9-10). Kako HaBoe Mek JIuH u EnKuHA,
(McLean, Elkind, 2003: 142-143, npema Satava, Caldwell, Richards, 2006: 273): , Eso kako jow
6uswu 3anoceHu mo onucyje: Peyumo da umame nca, aau je HeonxodHo da cmgeopume namky
¥ uHaHcujckum uzgewmajuma. Cpehom, nocmoje noce6Ha pa4yHo800cmeeHa npasuad wma
npedcmas/ba namka - yxcyma cmonaa, 6esa 04aka u HapaHyacmu KuyH. Cmoaa, yameme nca
u 0o6ojume re208a cmMona/a y x#ymo, 04aKy y 6e/10 u Haienume My HApaHYaAcmu NAACMu4HU
K/byH HA HOC, 3amuM Kaxceme cgojum payyHogohama - 080 je namka! Caasxceme au ce da je mo
namxka? U pauyHosohe kaxcy - [la, cxodHo npasuiuma 080 je namka. Ceu 3Hajy da je mo nac, a
He namka, a/au mo je upe/se8aHmHo jep cme UCNyHU/U yC/108 da bucme 2a HA38a/Uu hamkom.”

4 Jlpyru 3HauyajHU NpuMepH YKJby4uyjy npenyseha WorldCom, Xerox, kao 1 MHOra Apyra
(3a Buuie nHdpopmMalnuja u AoAATHUX NpuMepa BuaeTu noce6Ho: Albrecht, Hill, Albrecht,
2006: 30-40.
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Jojnu capaguunu (Doyle, etal.,, 2013: 325) yka3yjy Ha Bullle paZjoBa y KojuMma je
Takohe HCTAaKHYTO Jia je 3Ha4YajaH 6poj npuBpeaHUX cydjekaTay CA/l 6uo noj
HCTparoM 360r MpakKce arpeCUBHOT MOPECKOT CaBeTOBawa Te oMoryhaBamwa
usberaBama Niahamwa nopesa nomohy nopeckux pajeBa. Takobe, mocs0BHU
HeyclleCd NPUBpPeJHUX cy6jeKkaTa 4YeCTO KOMHIIUAWPAjy ca HeaZeKBAaTHO
CIIPOBE/IEHOM PEBHU30PCKOM KOHTPOJIOM, ITO Takohe moJpuBa nmoBepeme
jaBHOCTH y TpOopeCHOHATHY O/ITOBOPHOCT PEBHU30PA TE MOIMITOBAKE ETUYKUX
U apyrux ctangapza (Cardona, et. al. 2020: 63). EQukacHocT camopery.aiuje
pavYyHOBOACTBeHe podecuje Takohe je foBeeHa y nuTamwe (Bampton, Cowton,
2013: 555).

Y nepuo1y HaKOH NpeAMETHUX U CJINYHUX PAUYHOBOACTBEHUX CKaHAaJ1a, OUIU
Cy IPUCYTHU NPUTUCIY Ka TPAHCIAPEHTHOCTU NpodeCcrHoHaJHOr NOCTyNakkha
payyHoBoDa, 32 U3MeHOM KoJieKca MpodecHoHaIHe eTUKe Y PAYyYHOBO/ICTBEHO]
npakcu, nopehaweM HHBOA HaZ30pa, CTeleHa OJTrOBOPHOCTH 4JIaHOBA
pauyHoBoacTBeHe npodecuje (Radtke, 2005: 114) ¥ caMYHUM Mepama U
MexaHM3MHUMa KOju 64 JjoBeJid [0 ToBehama HUBOA reHepaJiHe U ClelujajiHe
npeseHIyje. /lofaTHO, y IUTEpPaTypPH ce Takohe MOCTABUJIO MUTAakE /1a JIH je
HeeTHYKO IIOCTyNake payyHoBoha nocsiearna payyHOBOACTBEHE TPaKce UJIx
HeaZleKBaTHOCTU CaMUX NMPOMUCA U PAYYHOBOACTBeHUX cTaHAapaa (Emer-
son, Conroy, Stanley 2007: 7). [IpeTX0/JHO HaBeJleHU NPUTHUCLH Y oipeheHUM
cJIy4ajeBHMa JIOBEJIU Cy 0 pacTa HUBOA Ap>KaBHOT HHTepBeHI[noHu3Ma (Chan,
Leung, 2006: 436). Ha npumep, y NoKy1ajy no6osbliama eGeKTUBHOCTH Haj30pa
HaJl pauyHoBojcTBeHOM npodecujom, Kourpec y CA/] je Tokom 2002. rogune
ycBojuo Sarbanes-Oxley 3akoH, Ha 0CHOBY KOT je clipoBe/ieHa pedopMa I0CJI0BHE
npakce 4 ycnoctaB/beH OZ60p 32 Ha/[30p PauyHOBOJCTBA jaBHUX JPYLITABA
(Public Company Accounting Oversight Board) ca nju/beM yCclocCTaB/bakha U
cripoBoherma eTHYKHUX CTaHAap/ia peBU3Hje jaBHuX JpymTasa (M6un).

Takobe ce mocTaBuJ/IO NMTame Jja JIM Ha (He)eTUUYKO MOCTyName padyHoBoha
HajBulle yTH4Ye OpraHU3aljMOHA KYJTypa WA HUHTEPHU OJHOC CaMHUX
payyHoBoha cnpaM eTUYKOT nocTynawa (Jaijairam, 2017, 2), kao u nuTamwe
BH/IOBA eTHUKe eJlyKalldje Kpo3 Koje MpoJia3e pauyHoBohe u peBU30pH, U
ibeHe ebpukacHocTH (Ha mpuMep: Martinov-Bennie, Mladenovi¢, 2015: 189-
203). PasymMeBame JleTEpMHUHAHTH €THYKOI OJJIyYMBalkha M MOCTyINamha
paduyHoBoOba npejcTaB/ba 3Ha4YajaH KOpPaK Ka yTUL Ay Ha oBehamwe bUXOBOT
HUBOA €THUYKOI MOHAallaka, Kao U 3a eJyKalujy cafalilkbux U 6yayhux
4yJIaHOBa pauyHoOBO/JCcTBeHe npodecuje. To je Takohe U 3Ha4YajaH NpeyCa0B
3a OTeHLUjaIHy peryaaTopHy pedopmy u fedrHUCa€ IPONKCA U CTaHAapAa
KOjU YTHYy Ha CTBapame noxesbHe NpodecruoHasHe npakce (Ponemon, 1990:
209).
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3.YTuuaj egykanuje Ha eTUYKa yBepewa U NOCTyNlamkbe pauyHoBoha

Y nuTtepatypH je Beh yKa3suBaHO Ha 3Ha4aj 6J1aroBpeMeHOr pa3Boja npodecuro-
HaJIHUX BpeJJHOCTH padyyHOBODa U peBU30Pa, YaK U IIpe ysnackay npodecujy (Ha
npumep BujeTH: Akadakpo, Enofe 2013, 47). Ca ipyre cTpaHe, KaJia je y NUTamby
eTUYKa MepIieniiyja cTyleHaTa pauyHOBOJACTBA, l0ca/lallllbi HaJla3u HUCY
jenHo3HauHU. Hasasu HUCY jelHO3HAYHU HU KaJja Cy Yy NUTakby HaJja3u Koju
ce TUYY /1eJIOTBOPHOCTHU €TUYKUX UHTEePBEHIMja HA HUBO MOPaJIHOT pa3Boja
(Bampton, Cowton, 2013: 556).° ,TpeHyTHO He IOCTOjU KOHCEH3YC Kaja Cy y
MUTaby TeMe Koje Cy YK/bydeHe (0JJHOCHO KOje je HEONXOHO YKJbYUYUTHU) Y
padyyHOBOACTBEHY eTUUKY eayKanujy” (West, Buckby 2020: 65), kao HU Aa 1
eTUYKY eZlyKanujy Tpe6a CHpOBOJUTH Kao caMOCTaJIaH Kypc/peMeT, 1a JId
je Tpeba MHTErpUcaTU Kpo3 YUTABY eJlyKalUjy U3 06J1aCTH pauyHOBOACTBA,
WJIY TIaK Tpeba KOPUCTUTH KoM6uHoBaHu npuctyn (0’'Leary, 2008: 505-520).

4. YTUnaj KoJeKca eTUKe Ha MOCTyNamke padyHOBoha

Kogekcu eTuKe MOTy MMaTU eyKaTHUBHY, PeryJlaTOPHY U acCUPATUBHY
yaory (Frankel, 1989: 109). CxoqHO cajpikajy, KoZieKce je Moryhe noaeauTu
Ha MPeCKPUINTUBHE (y MUTalky Cy KOJEKCU Y OKBUPY KOjUX je nmpeaBubeH
KOHKpeTaH BUJ, eTUYKOT NIOCTyNaka 3a HajBehu 6poj cuTyanuja Koje ce Mory
MI0jaBUTH y MPAKCH), MHCIMpPATHUBHe (y KOjUMa Cy HaBeJleHe caMo OIUITe
BpEeAHOCTH U/WJM OCHOBHU NMPUHIUIHU JIOK je Ha 4JaHOBUMaA Npodecuje Aa
HX MpeToYe y eTUYKO MOCTyNabe Y HHAUBUAYAJHUM CJIydajeBUMa TOKOM
06aBJbamba J1eJIATHOCTH), Te KoJleKce ca KOMOUHOBAaHUM IPUCTYIIOM OJJHOCHO
y KOjuMa Cy caAp>KaHH TreHepaIHU MPUHLUIHN Y3 KOHKpeTU30BaHa paBuIa
noHamama (Farrell, Cobbin, 2000: 180-181). Ha ocHoBY aHasinM3e caap:xaja 57
KOJIeKCa eTHKe HallMOHAJHUX PavyyHOBOJCTBEHUX OpraHHU3alja yTBpheHo je
Zaje 96% KoJiekca 3aCHOBAaHO Ha KOHKPETHUM NpaBunMa noHawmama (Farrell,
Cobbin 2000: 188). [lope/; TaKBUX, jaCHO NPONKCAHUX IpaBUJja NOHALIAKA,
3HauajaH 6poj KoJeKca je Takohe cazpao U onuITe oapes6de ca UICTAKHYTUM
NO0>KeJ/bHUM NPUHLUIIMMA U BpeJHOCTHMA Y CKJIay ca KojuMa Tpeba 06aB/baTH
npodecroHaJIHY AeJaTHOCT.

YcknahuBawe eTUUKUX CTaHAAp/a pauyHOBO/ICTBEHE Ipodecuje Tpaje BUllle
0/l HEKOJIMKO JenieHuja (Moua: 182). Ox60p 3a MehyHapoHe pauyHOBO/ACTBEHE
cranupapae (International Accounting Standards Committee - UACL]) u UOAIL]
- MebynaposaHa denepanuja pauyHoBoba (International Federation of Accoun-

5 Kao npuMep cTyauje Koja yTBphyje no3uTUBHe edpeKTe eTUUKE eyKallhje Ha eTU4YKa
yBepema CTyZeHaTa BUJeTH noce6Ho: O'Leary, 2008: 505-520. O’J/lupu Takohe HaBoAHU
JloflaTHe CTyAMje Koje HyJle apryMeHTe y IpUJIOT TOMe Jia eiyKallkja U KypceBH Koje noxabhajy
CTY/leHTH pauyyHOBOJCTBA UMajy YTHUIaj HA eTUYKO NOHAIlakbe.

274



M. Cauh | cTp. 269-288

tants), MehyHapoiHe opraHusanuje npodpecroHaJHUX pauyyHOBoha, OCHOBaHe
cy 1973. oagnocHo 1977. roquHe peclneKTHUBHO, Ca I[U/bEM YCIOCTaB/bakba
MehyHapoJHUX pauyHOBOJICTBEHUX M PEBU30PCKHUX CTaHAapAa.® Heku of
ocHOBHUX LusbeBa UDALL jecy ycnocTaB/bake aZleKBaTHUX CTaHAApAa U
cMepHULIa U oMoryhaBawe HUXOBOT yCBajaka U UMILJIEMEHTalldje Kao U
pa3Boj gobpe npodecroHasHe npakce Ha MehyHapogHOM HUBOY. TpeHYTHO
BakehM KoJeKc eTHKe 3a npodecroHasiHe padyyHOBOhe Koju je objaBuJa
HU®DAL nonert je o ctpane Opbopa 3a MehyHapo/jHe eTUYKe CTaHJap/e 3a
pauyHoBobe (International Ethics Standards Board for Accountants — UECBA)
(MECBA kopekc). UDALL yTBphyje nocebHe 3axTeBe Y MOrJeay 0BOT KoJeKca
3a CBOje opraHu3anuje 4jaHule. [leT oCHOBHUX IPUHIIMIIA OBOT KOJleKca jecy
HHTErpuTeT, 06jeKTUBHOCT, IpodecrHoHa/Ha KOMIIETEHIIMja U AyKHA NaXKba,
NOBePJ/bMBOCT U NpodecroHaJHO NoHalawe. Kao npeayc/oB 3a 4JaHCTBO ¥
H®ALI, HeonXo/1HO je J1a pauyHOBO/ACTBEHA OpraHu3aliija yCBOjU NpeMETHU
KoJleKC. AJITepHAaTUBHO, HEONIXO/AHO je Ja HopMe KOoJieKca KOjU je Ha CHasu y
KOHKpEeTHO] 3eMJ/bH He 6y ,6J1axe” y OAHOCYy Ha HOpMe NMPONKCaHe CAMUM
KoJieKcoM.’

CXOZIHO CIPOBEJIEHUM UCTPAXKHUBAKBUMA, KOJIEKC TPopeCHOHATHE ETHKE OHO
YeCcTO HUje JI0BO/bAH /la ¥ MOTIYHOCTH YCMePH eTUYKY pauyHOBOJICTBEHY
npakcy. Ha npumep, npubsnxkHo 85% ncnutanuka y Hurepuju 6uo je carzacHo
Jla 61 pauyHoBohe TpebaJsio pesjoBHO noacehaTu Ha cafipkaj pauyHOBOJCTBEHUX
cTaHjap/a y oapeheHUM BpeMeHCKUM POKOBUMa, 0K je 55,3% ucnutaHuKa
GUJIO caryiacHO /ia 6U MOTIUCHBAaKh€ U3jaBe O MOUITOBaklby €TUUYKOT KoJeKca
0/l CTpaHe payyHoBoba Moryio 6UTH o BeJUKOT 3Havyaja (Akadakpo, Enofe,
2013: 48). [lopeheweM cTaBoBa pa3JIMYMTHUX KaTeropuja pauyHosobha (u3amehy
ocTaJior, oBjamheHux padyyHoBobha mecT HajBehnxX pauyHOBOJCTBEHUX U
peBU30OpCKUX Npeay3eha, caMoCcTaJIHUX payyHOBOha M OHUX ca MaJIUM 6pojeM
3anocJ/eHux), cBera 22% UcnuTaHUKa CMaTPaJIo je 1a je KOJIeKC eTHUKe 0[] BeJIUKe
KOPHCTH 3a paspellielbe eTUYKUX JIUJIeMa ca KojuMa Cy ce CycpeTaJiy, /10K je

6 Ynanune MDAl cy npodecroHanHa yapyxKemwa pauyHoBoha. Tokom 2020. rosuHe,
U®DALL je umao npubIMKHO 3 MUJIMOHA MHAWBU/IyaJHUX YIaHOBA NPOpeCHOHATHUX
pauyHoBoba y Buite oz 130 pa3iM4YuTHUX 3eMasba.

7 o 2009. roguHe HewTo Bulie o4 50% ox Tagammpux 158 unanuna UOALL ycsojuio je
Tagammu kojekc eTuke UDALL (Clemens, Neill, Stovall, 2009: 182). Aytopu uctuuy za,
MaKo CaMH TPOUIKOBU yCBajaka KoJleKca MOT'y 6UTH HUCKH, YCJI0BU YHY Tap NojeJUHAYHUX
3eMaJba MOT'y IPOYy3pPOKOBAaTH NPOXUOUTHUBHO BUCOKe TPOLIKOBe CIpoBohema Kojiekca y
npakcu. JlolaTHO, Ha 0CHOBY aHaJIM3e nocTojehux Kofiekca eTHke oBJlaltheHUX pauyHoBoha
y CA/l, Tajpany, Masesuju, Unauju, Ontapujy, Ayctpaauju, Xour Konry u Jy»kHoj Kopeju
Jaky6oBcku u capaguunu (Jakubowski, et al.,, 2002: 111), yTBphyjy Aa je, u nopes noctojehux
BapHjanuja Mehy HopMaMa Ha CHa3H y OBUM, oAipeheHU y/leo HOPMU UIaK yje/JHaYeH, 0JJHOCHO
He3aBUCTaH 0/ eKOHOMCKUX, NOJIMTUYKHUX, TPABHUX, KYJATYPOJIOUIKUX U JPYTUX pa3nKa
usMeby oBux 3eMaJba.

275



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

Ha Mo/ y30pKy pauyHoBoha ca MaiuM 6pojeM 3anocieHux 38% ucnUTaHUKA
To cmaTtpaJio (Clarke, Hill, Stevens, 1996: 153). AyTopu ucTHYY Aa je cTora
Moryhe /1a BeJIUKW PadyyHOBOJCTBEHU NPUBPEAHU CY6jEKTH UMajy NPUCTYTI
aJIeKBaTHHUM pecypCcUMa 3a pa3pellaBatkhe eTHYKUX AUJIeMa 10K MaJiu CyBjeKTU
TaKBe pecypce jeJHOCTaBHO HEMA]Y.

Conepodenp u JlodpT (Sonnerfeldt, Loft, 2018: 3) ykasyjy Ha HEKOJIUKO CTyAH]ja
Koje yTBphyjy Aa cy perysaTtopHa pedopMa U pacT HMUBOA HajJ30pa HaJ
NOCTYNakeM YJIaHOBAa Pa4yYHOBOACTBeHe npodecuje (kao nocaeuLa bUX0BOT
HeeTUYHOT MOCTyNamka) NpeTexHo npaheHe u3MeHaMa U joyHaMa CaMHUX
KOJleKCa eTHKe 0/l CTpaHe pauyHOBO/ACTBEHUX OpraHu3aluja u caBe3a. To Moxe
OGUTH MOCMATPaHO Kao NMocJeulla HacTojama npodecuje 1a yBeha nosepermwe
jaBHOCTH y edpukacHocT camoperyaanuje.b Jipyru aytopu (Flanagan, Clarke,
2007: 491) yka3yjy Ha MOCTOjalkbe TPU HUBOA peakiiyje nNpodecruoHaTHUX
padyHOBOJICTBEHUX TeJla Koja ce caCToju y ycBajamy (0JJHOCHO U3MeHaMa)
KOJleKCa eTHKe, 3aTUM e[yKallhju NMOTEeHIHjaJJHUX YJaHOBA O CaAPXXUHU
KoJleKca (Ipe CTHLlakba 3Baka) Te YCIIOCTaB/baky JUCHUIIIMHCKUX IpoLieypa
¥ Mepa, paJy CAaHKIIMOHHUCAaha HEeTUUKOT OCTynama. MehyTum, yctaHoB/beHA
IpaBUJIa IPeJCTaB/bajy caMo NOTpebaH aJiv He U I0BOJbaH yCJI0B 3a 3alITUTY
Tpehux inia o1 HEBepPOAOCTOjHOCTH QUHAHCUjCKUX NTOJaTaKa. AyTOPH UCTHUYY
Jlaje 3a epUKACHOCT KOJleKCa eTUKe HEONIX0/JHO U YCIIOCTaB/batbe MeTo/ja KOjU
61 oMOoryhuJu a IPONHUCAHU eTUYKU NPUHLUIIY U IPABUJIA He OCTAHY CaMO
,MPTBO CJIOBO Ha nanupy” Beh Ja ce 3anpaBo OCUT'ypa HbUXOBa NPHUMeHa y
npakcu (M6una: 493-494).

5. ETuuyka yBepemwa pauyHoBoDba - mperJiej cipoBeJeHUX HCTPaXKUBamha

5.1. Mopaano pacybusare pauyyHosoha

3HayajaH Jleo IUTepaType YHju Cy IpeJMeT MOPAJHU PAa3B0j U ETUYKH CTABOBU
paduyHoBOoha 3aCHOBAH je Ha MCUXOJIOTHjU MopaJiHor pacyhuBamwa (moral
reasoning).” Yan u Jleyur rpyne (Chan, Leung, 2006: 437) npy»kajy cBeoOGyXBaTaH
nperJie/l JUTepaType 4YUjU Cy MpeAMEeT peJieBaHTHA eTHUYKa MUTakba Y
PadyyHOBO/CTBEHOj NpodecHju, KaTeropuinyhu goTaamma UCTPAXKUBaba
y Tpu. CX0ZlHO ayTOpUMa, IJIaBHU NpeJMeT MpPBe rpymne UCTPa’KUBaba jecTe

8 Moryhe je TymMaueme ja noMmohy Kojiekca Te Kpo3 KoJieKc Ipodecuja 1abe BepooCTOjaH
CUTHAJ UHTErpUTeTa CONCTBEHUX YJIaHOBA Ca HAMEPOM Jla cayyBa HeE3aBUCHOCT OJJHOCHO
moryhHocT camoperyaanuje (Farrell, Cobbin, 2000: 183).

9 MopaJsiHo pacyhrBamwe noZpa3yMeBa poLec IPUMeHEe KPUTHYKE aHAJIM3€e Ha Pa3InyUuTe
cuTtyanuje u gorabaje paju yTBphruBama UCIPaBHUX OJHOCHO HEUCIIPABHUX NOCTYIaKa
TO jeCT N0XEeJbHOT Y HEMIOXKEJbHOT IOHALIAKba.
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€THYKU Pa3Boj OHOCHO MPOIeC eTHYKOT pacyhuBamwa padyyHoBoha. [J1aBHU
npeJMeT APYTe Ipyle UCTPAXKUBAhA jeCy eTUYKHU CYZI0BU OZJHOCHO peJianuja
eTUYKOT pacyhuBama 1 caMor MoHallaka padyHoBoDa, 10K je rJIaBHU ITpeIMeT
Tpehe rpymne uCTpakuBama eTUYKa e/IyKallyja 0JJHOCHO M060J/bLIahe eTUHIYKOT
pe3oHOBama pauyHoBoha nomohy eaykanuje.

Y nvTepaTypu 3aCHOBAHOj Ha ICUXO0JIOTHjHU MOpaJIHOT pacyhuBama U3pasuTo
yecTojekopulrhenPecToBTecTMopanHorpacyhuBama (Defining Issues Test) (Rest,
1979). ¥ vcupnHoM NperJjeay JUTepaType 0 ETUYHOCTHU Y padyyHOBO/ICTBEHO]
npodecuju bamnton u Kopton (Bampton, Cowton, 2013: 556) uctuuy za je
npu6JMKHO 25% aHa/IM3MpaHUX eMIIMPHUjCKUX paJioBa KOPUCTHUIIO PecToB TecT
MopaJiHoT pacyhuBama,'’ 1ok je 36% cTyAuja KOPUCTUJIO IIPUTOJaH Y30paK.
CTomna o/3vMBa MCIMTaHUKA Hajuyenihe ce kpeTasia usMmehy 21-30%. PectoB
JWT kopuuiheH je M y KOHTEKCTY aHaJiu3e NOTEHIHUjaJIHUX JleTEpPMUHAHTHU
MopaJiHoT pacybuBamwa pauyHoBobha.!! PauyHoBohe u peBu3opu'?, cxomHO
Jles1y mocTojehe iuTepaType, NpeTeXKHO UCI0/bABajy CPeAHbU HUBO MOPAJIHOT
pacybuBama (Baiada-Hiréche, Garmilis, 2016: 640; ayTopu HaBo/ie CTyAuje
MopaJiHor pacyhuBatba pauyHoBoha u3 CA/l, ®pannycke, HP Kune u /laHcke).
Pect (mpema Abdolmohammadi, Read, Scarborough, 2003: 72) yka3yje 1a HuUBO
eTUYKOTr pacyhuBama pacTe ca roguHaMa CTapoOCTH ¥ HUBOOM 06pa30Bamba, aiu
Y Jla CTY/leHTH payyHOBO/ACTBA MCKa3yjy HUKU HUBO eTUYKOT pacyhuBama y
OJIHOCY Ha Hal[MOHAJIHU MpoceK cTyaeHaTa. [loHemoH (Ponemon, 1990: 191-
215) yTBphyje Aa cTeneH MopaJiHOT pacybuBawma 3HAaTHO Bapupa Hacnpam
pPa3/IMYUTHX XHUjepapXUjCKUX MO3HIIHja Y OKBUPY peBU30opcKor npeay3eha. Ca
npyre ctpaHe, Konpoj, Emepcon u [lonc (Conroy, Emerson, Pons, 2010: 183-
184) yTBphyjy Aaje 6poj roarHa, a He XMjepapxujcKa Mo3ulltja, HajaHavyajHUjU
NpeJUKTOpP eTUYKUX CTAaBOBA IPY»KaJialla payyHOBOJICTBEHUX yCayra. AyTopu
Takohe yKa3yjy U Ha Jpyra UCTpa’kuBama Koja He YTBPDYjy CTaTUCTHUYKHU
3HauajHe pa3JiukKe u3Mehy MopasiHor pacyhuBamwa padyHOBOha HUKeET U BULLIET
paHray oKBUpYy npejay3seha.

An-Aupapoc, F'anu u Uppuc (Al-Aidaros, Ghani, Idris, 2014: 1797-1808)
kopucte JUT u nosiaze oz npeTnocTaBKe Aa, 6yayhu fia 06aB/bajy Je1aTHOCT
y OKBUPY ClIelIUGUUHOCTH UCTAMCKOT OKPYKeka, padyHOBohe MycJuMaHCKe
BEpPOUCIOBECTH MMajy Apyradyuju HUBO MOpaJHOT pacyhuBama Hacmpam
pauyHoBobha u3 3anajHUX 3eMasba. AyTOpU yTBPDYjy Aa pauyHoBohe Koje

10 3a mpersieJ; KpUTHKA MOJOOGHOCTH PecToBOr TecTa MOpaJsIHOT pacyhuBamwa BUJIETH:
Bampton, Cowton, 2013: 556.

11 3amnpersies pa3JUYUTUX UICTUTUBAHUX NOTEHIUjaJIHUX leTePMHUHAHTH BUeti: Doyle
etal., 2013: 329.

12 3amnpersejuTepaType 0 MOpaJHOM pacyhuBamwy peBU30pa, KOTHUTHBHOM MOPaJHOM
pa3Bojy peBU30pa U caMoperyJanuju npodecuje Bugetu: Bampton, Cowton, 2013: 554-555.
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06aBJbajy AeaTHOCT y JeMeHy MCII0/baBajy BUIIM HUBO MOPAJIHOT pacyhrBama a
Takohe yTBphyjy U KOH3UCTEHTHOCT U3Melhy NpeCKPUIITUBHOT (IITa UCOHUTAHUK
TBPAHU) U Zlein6epaTUBHOT (KaKo ce 3alpaBo MoHalla) MOpaJIHOT pacyhruBamba
(U6up).

5.2. Efpekam cenekyuje-coyujaruzayuje

Hausnasu ykasyjy (Ponemon, 1992: 252) na je Moryhe a pauyHoBohe Ha BUCOKUM
nosunujama y npenysehy Ha ocHoBy edekTa ceJsieKliuje-colujain3anuje
yHanpebyjy 3anocJjieHe CJIMYHOT HUBOA pacyhuBamwa, TuMe npaBehu fucbananc
n3Mehy pauyHoBoha HUXKer paHra (a/1d BUILIET CTelleHa MOpaJIHOT pacyhuBamwa) u
BUILIET paHTa (/1M HUXKET cCTelleHa MopaJiHOT pacyhuBamwa).lpyruayTopu Takohe
yTBpDYjy nocTojame epeKTa conyjaausalmje y pauyHOBOACTBEHO] Tpodecuju
(na npumep, Abdolmohammadi, Read, Scarborough, 2003: 71-81). Ctora je
Moryh cay4aj na edekaT cesieKlMje—colijaau3sainyje y pauyHOBOACTBEHO]
npodecuju pe3yaTupa AUCIPONOPLHUOHAIHUM 3all0ll/baBakbeM lI0jeiUHALA ca
KOTHUTHMBHUM KapaKTepHUCTHKaMa [10Be3aHUM Cca peJlaTUBHO HUCKUM HUBOOM
eTU4Kor pacyhusama (M6ua: 79).13

Y MHOTHM cJ1y4yajeBHMa MOCJIOBHE 0/I/TyKe UCIIMTAaHHUKA O1Jie CYy Matbe ETHYHE OJ]
NpUBAaTHUX TUTIOBA oA 1yKa (Radtke, 2005: 113, 127-129). PesyataTu npejMeTHe
CTyAuje yKa3yjy Aa je Moryhe Ja pauyHoBohe 3apaBo KOPUI'Yjy CONCTBEHY
MIO0CJIOBHY eTHKY (a/1¥ He ¥ COIICTBeHa MopaJiHa yBepewa) paau Behe MoryhHoCTU
HampeoBama y npeaysehy.'* Ha npucyctBo edekTa counjannsanmje ykasyjy
u Jlojn1 u capaguunu (Doyle et al.,, 2013: 335) ucnuTUBambeM pas3yiuKa uaMehy
MOpaJIHOT pacyhuBama y COIMjaJJHOM U IIOPeCKOM KOHTEKCTY, Cyrepuuyhu a
je mpy»Kare NopeCcKUX ycayray IpUBaTHOM CEKTOPY K/bydaH GaKTop pa3Jinka
n3Mehy HMBoa MopaJsiHOT pacyhuBama y oBa /iBa KOHTEKCTA. Y COIMjaIHOM
KOHTEKCTY, IPY>Kaol1 TOPECKUX YCAyTa He UCNI0J/baBajy CTATUCTUYKYU 3HAYajHO
pPa3JIMYMT HUBO MOPAJIHOT pacyhuBama y 0JJHOCY Ha HeclelHjaJn30BaHa
Jivia (KOHTpOJIHA rpyna), Te HUje YTBphHeHo Jja npyKame NopecKux ycayra'®

13 VY nurtamy je Sensing/Thinking korHUTUBHU cTUJI. Ha 0ocHOBY aHaJ/M3e JUTepaType,
ayTopu yTBphyjy fa 10 50% padyyHOBOACTBEHUX CTYZieHATa U TPOopeCUOHATHUX payyHOBOha
HCII0/baBa OBAj KOTHUTUBHU npuctyn (Abdolmohammadi, Read, Scarborough 2003, 72).

14 3amnpersen cTyAuja Koje ykasyjy Aa pauyHoBohe Ha HUKUM O3UI[HjaMa 4eCTo JJOHOCe
eTHYKe 0JJIYKe U Cy/loBe TaKo Jja 6yly KOH3UCTeHTHHU ca Cy/JoBUMa HaZpeheHnX 1 xxe/baMa
kaujeHaTa BueTH Radtke, 2005: 118). AyTop HaBoAM CTyAHUje Y KOjUMa je OBaKaB BU/,
0/JIy4uBama, u3Mely ocTtasior, 3abesiexeH y c/y4ajeBUMa [IpolieHe MHBeHTapa, PUHaHCHjCKOT
M3BellTaBaha U TyYMavyerma MopeCcKUX npomnuca.

15 YV nurtamwy je wupa KaTeropuja oji CTPUKTHO Npy’KaJala payyHOBO/CTBEHUX yCayTa
oynyhu a yk/bydyje ajJu HUje orpaHUYeHa Ha pauyHoBobhe. U3mehy ocTasory onpehenum
OKOJIHOCTHMA U a/|BOKATH NPY?Kajy 0Baj THUII yCJIyTa.
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JIOBOJIH 10 ay TOCeJIEKIIHje JbYIU Ca HUXKUM CTEeIIeHOM MOpaJIHOT pacyhuBama.
Caapyre cTpaHe, y OKBUPY NOPECKOT KOHTEKCTA, HUBO MOpaJIHOT pacyhuBamwa
MOpEeCKUX MpaKTUYapay IPpUBaTHOM CEKTOPY 3HA4ajHO je HUXKU HacIpaM OHOT' Y
COIMjaJIHOM KOHTEKCTY T€e HUKH 0/ HUBOA KOjY CY MCKAa3aJI HeCIel[UjaIn30BaHU
vcnutanuuu (M6un).

5.3. Ymuyaj coyuo-demozpagpckux eapujaéiu Ha emuydKa yeepersa

Kajzaje y nurtamy yTunaj conuo-aeMorpadckrux Bapujabaiy Ha eTHUYKa yBeperba
U cyfoBe npodecHoHAJHUX padyyHoBoba, Hasasu BeJIMKOr 6poja pajioBa
cyrepuiy ja npodecrvoHaHe padyyHOBODe KeHCKOT 1oJ1a Uclo/baBajy Behu
HHBO €THYKE CEH3UTHUBHOCTH y Be3HW ca MOpPaJIHUM JAuieMaMa. Hasmasu Hucy
jeAHO3HA4YHU OyAyhHu Aa y APYTUM CTyAHjaMa HUCY yTBpheHe CTaTUCTUUYKHU
3HauyajHe pasJrKe u3Mehy pauyHoBoha MYIIKOT U KEHCKOT 1oJia (Ha mpumep.'®
Jopatho, y CA/l u ®paH1yckoj, 3a ofpeheHe BU/I0Be OHAlLlaka, pauyHoBohe
»KEHCKOT I10J1a TaKohe MMajy CTpOKH CTaB IpeMa npodecuoHaJTHOM HeeTUYKOM
noHamamy (Baiada-Hiréche, Garmilis, 2016: 639-659).

[Topen mouia, [Tupc u CBunu (Pierce, Sweeney, 2010: 80) Takohe UCIUTY]Y yTH11A]
Jpyrux geMorpadckux Bapujab./u (kao WITO je: BeJUM4YMHA npeay3eha, BpcTa
JUIJIOME, HUBO 06pa30oBakba, CTAPOCT, PaiHO UCKYCTBO, 06J1aCT MOCI0Bakkha) Ha
eTUYKe HaMepe, eTUYKe CYZI0Be, TEPIUNHUPAHU eTUYKU UHTEH3UTET U eTUIKY
KyATypy. Hasasu uctpakuBama yKasyjy Ja Cy UCIUTAHUIU 3aMI0CJAEHU Y
PavYyHOBO/ICTBEHUM areHIiujaMa Cpe/ilbe BeJMYHMHE, UCIUTAaHUIU Ca AUTJIOMOM
y ob6sacTu 6usnHuca (business degree), kao u ca 1-2 rofuHe paJHOT UCKYCTBa
HMCKa3suBaJIM HWUXKU HUBO €TUYKHUX CTAaBOBAa HAcmpaM JpPYyTrUX KaTeropwuja
vcnuTaHukKa. Pesysnratu apyre rpyne aytopa (Nikoomaram et al., 2013: 1570)
He yTBPhYjy nocTojame 3HaYajHUX pa3nKa epeKTa y eTUIKOM OJITYUUBAY
pauyHoBohaKazacyynuTamy JeTepMHUHAHTE Kao IITO je [0J1, HUBO 06pa30Baha,
CTapOCT U paZHO UCKYCTBO.

5.4. CoyujanxHu npumucyu Ha HeeMu4Ko nocmynarse pavyyHosoha

JluTepaTypa ykasyje ia cy pauyHOBOhe No/JI0’KHe COLjhjaJJHUM NpUTUCIIUMA
(mpuTHCaK NOCJAYUIHOCTH U YcKaabeHocTH - obedience; conformity pressure)
O/l CTpaHe KoJlera y OKBUPY pauyyHOBO/JCTBEHUX Npeay3eha kao u of cTpaHe
HaJpehenux (Ha npumep, BugeTHu Davis, DeZoort, Kopp, 2006: 19-35; Clayton,
van Staden, 2015: 372-388). To uMa 3Ha4ajaH yTUIAj HA eTUYKO OJJIyYHMBakbE,
a UCOUTAHULU JOXXMBJ/bABAjy 0Baj BUJ NPUTHUCKA 6e3 0631pa HAa HbUXOBE

16 3a nperJsies onpeyHUX HaJa3a pas3JUYUMTHUX CTYAUja Kaja je y TUTawky M0J Kao
JeTepMUHaHTa, BUAeTH Pierce, Sweeney, 2010: 82). Hasiasu cy c/IMYHU U KaJla CY y TUTaky
peBu30pH (Ha mpuMep BUAeTH Shaub, 1994: 1-26).
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neMorpadcke kKapakTepuctrke. Ca pyre cTpaHe, BUCOK HUBO OPTaHHU3aIMOHE
u/unu npodecruoHasiHe NMocBeheHOCTH Takobhe JI0BOAM J0 ybJiarkaBamba
oBakBe BpcTe npuTtucaka (Clayton, van Staden 2015: 384).1” OBakBo pellemme
y oapebeHoj Mepu je caryiacHO ¥ ca HaJla3uMa BUIIE UCTPA’KUBakba KOjU
CyTepHIly Jla pa3BHjeHa eTUYKa KyJTypa NpeJCcTaB/ba jeflaH oJ Hajjauux
edekaTa oaBpaharba 0JHOCHO NPEBEHIIUje HeeTUUKOT MOHAllIakha 3aM0CJIEHUX Y
IPUBPEHUM CYyOjeKTHMA KOjU IPYajy pa4yHOBOJCTBEHE O/JHOCHO PEBU30PCKE
ycayre (Pierce, Sweeney, 2010, 81).

Ha ocHoBy nogataka us 23 3eMJbe, y cTyAUju [IpojeKTHe rpyne 3a eTUKY
EBporncke desnepanuje pauyHoBoha U peBr30pa 3a cpe/itba U MaJjia npejyseha
(Lang, Karmanska, Jarvis, 2016: 13), uctakHyTo je ga 64% ucnuTaHUKaA
pauyHoBobha moTBpbyje fa je fa TOkOM Kapujepe 6UJIO MOJ NPUTHUCKOM
Jla TIOCTYMU NMPOTHUBHO MPOodEeCUOHAJNHO] eTULM UJH PadyyHOBOACTBEHUM
NpoNKCcHMMa U cTangapAuMa. Ceera 68% ucnuTaHUKa HUje NOCTYNUIIO Y CKAAAY
ca oBaKBUM npuTHuciuMa. U3mehy ocTasior, of MCUTAaHUKA je TpaXkeHO Aa:
NOTIIEHE OZJHOCHO NpeLieHe TPOLIKOBE U IPUXO0/e; MAHUINYJIMIIY BpeJHOCTUMA
3aJIMXa U aMOPTU3alHUjOM; KAaTErOpUILy JUYHEe TPOIIKOBE KAa0 TPOILKOBE
npeay3eha Te fa oMoryhe vcnJsate 3apajZia y Kelly JJUIjMMa 4YMju paHU OLHOC
HUje ajieKBaTHO perysaucaH (M6uz;: 20). [IpuTHcak Ha pauyHOBODe je BpilleH Kako
HWHTEePHO (IPUTHUCAK O/ CTpaHe HajipeheHUX IN1a) TAKO U eKCTEPHO (IPUTHUCAK
0/ CTpaHe KJIMjeHaTa) a MHTEH3UTEeT MPUTHUCKA je pacTao ca MoryhHouhy
yTuLaja. YTBpheHo je nocTojame Behe BepoBaTHoOhe /ia he KJIMjeHTH, HAPOYUTO
JIPyLITBA ca OTpaHUYEHOM OJITOBOPHOIINY, MOKYIIATH A U3BpIIe MPUTHUCAK
Ha pauyHoBobhy. Takobhe, Beha je BepoBaTHoha f1a he pauyHoBohe 3anocJjieHe y
NpUBpPEAHOM Cy0OjeKTy (MHTepHe payyHoBohe) nojajsehu NpuTUCKY Y OJHOCY
Ha He3aBUCHe (eKcTepHe) pauyyHoBobhe (Moua: 21).

Y ctyauju ®egepanuje eBponckux pauyHooha (FEE, 2016: 7), Ha y30pKy o
730 miaaux padyHoBoba, 3a6pumbaBa YhnkbeHuLa Jia cBera 35% ucnuTaHuKa
Bepyje Za je (bUX0BO BUDeme eTUYKOT OHAllIakba HCTOBETHO BUbhewy 0CcTaTKy
HBUXOBUX KOJIera U3 areHiuje y Kojoj cy 3anocJseHu. [Ipub1nxHO neTHHA
MCNHMTAaHUKA J0’KUB/baBa HEETUYHO OCTYakbe Ha palHOM MeCTy BeoMa YeCTO
WJIY Yak cBakoZHeBHO (M6ua: 9). loToBo cBU ucnutanuyu (94%) cmatpajy Aa
je BaxxHO Jja mpodecruoHaJHO IOCTYNake y pauyHOBOACTBEHO] Tpodecuju 6yae
ypeheHo KoJeKcoM eTHUKe, ajid je cBera 67% ynyheHo y YMmbeHULY Aa ETUYKO
noctyname perynuine UECBA kogekc (M6ua: 13).18

17 OpraHusanuoHa nocBeheHoOCT IpecTaB/ba UHTEH3UTET UAEHTUOHUKALIMje ca TPUBPELHUM
Cy06jEKTOM y KOM je MojeiuHA 3aM0CAeH OJHOCHO Ca [IM/beBUMA TOT MPUBPEAHOT Cy6jeKTa
(mpema Clayton, van Staden, 2015: 374).

18 TIloceGHO je HHTepecaHTaH HaJa3 Ja je 3Ha4YajHo Behu 6poj pauyHoBoDha Ha BUIIUM
no3sunurjama ynyhen y MECBA kozekc y ogHOCY Ha pauyHoBohe Ha HUxkoj no3unuju (FEE,
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CxopHo HasasuMa ®nanaranau Kiapka (Flanagan, Clarke, 2007: 494), npuinkom
yTBphUBamkaKaKo MOCTYNUTH Y eTUIKU IP06IeMaTUUHUM CIy4ajeBUMa, BehrHa
pauyHOBODba TexuJa je KOHCyJTalMjaMa ca Hagpehenuma. Y apyroj ctyauju
(Akadakpo, Enofe, 2013: 49) npub.nxHo cBera 33% vcnyMTaHUKA U3jaBUJIO je
Jla 61 pa3spellnio KOHQJIUKT UHTepeca NOCTYyNawmeM y CKJIaJy ca eTUYKUM
cTa”Hzap/uMa npodecuje, npubaAMKHO 23% je TeKUI0 KOHCYITalMjaMa ca
Hajpehenuma, 16% ca kosierama, npubanxHo 12% 61 3ay3eJio cTaB y CKJAALY
ca JJUYHUM yBepewmuMa, IOK 6u mpubJnKHO 8% 3ay3eJsio CTaB KOju 6U 610
HajKOPUCHU]H 110 aTeHIH]y ¥ K0jOj Cy 3anocjaeH’. KoOMIeTUTUBHOCT TPXKULITA
KOja cTBapa eKOHOMCKe 6apujepe 32 eTUYKO [IOCTYIakhe OHOCHO IPUTHUCAK Ja
CeNnoCTyNnu Yy cKJaay ca (HeeTUYHUM) NoTpebaMa KJiujeHaTa Takohe je BuheHa
Kao pasJior 3a HeeTHYHO noHamame (Vyakarnam, Srikanthan, Fitzsimons, 1996:
159).%°

5.5. lucyunauHcke caHkyuje

HaocHOBYJIOHTUTyAMHAJHUXI0JaTaKa (3anepuos 1994.roguna-2006.roauHa)
3a CA/l u ®paH1ycKy MCIMTHUBAHA je KopeJsaluja usmehy AUCHUNIMHCKUX
CaHKIlWja U Neplenuuje 036U/bHOCTU HEETUUKOT TpodecrHoHaTHOT NOHALIAKa.
Hasnasm ykasyjy fga cy etudku cygoBu y CAJl AMpeKTHO IOBe3aHHU ca
JUCHUMJIMHCKUM KOHTEKCTOM OJHOCHO /la MpolieHa 036M/bHOCTH ofipeheHor
IpeKpllaja 3aBUCH O] BepoBaTHOhe CAaHKLMOHUCAWa, 0K Cy €eTUYKHU CYZ0BU
pauyHoBobha y @paHIyCKOj He3aBUCHU O] JUCLIUIIJIMHCKOT KOHTeKcTa (Baiada-
Hiréeche, Garmilis 2016: 639).

Kapgona u capagaunu (Cardona, et al, 2020: 63-76) ucnuTyjy caHKIdje 3a
HeeTHUYKO MOCTynamwe oBsalheHux jaBHUX pauyHoBoba y I[lopTopuky (3a
nepuoj 2002-2010. roguna). Kao BapujabJie Koje ykasyjy Ha Behy BepoBaTHOhy
HeeTUYHOT NMOoHalllakha UAeHTUPUKOBAHE CY: UHAUBUAYAJIHO NPYKake yCayra
(HacnpaM pajia y OKBUPY padyyHOBO/ICTBEHE areHIje), HeapuIHUCaHOCT ca
AWIIIA xao u Hey4elhe y ;06pOBO/bLHUM IPOrpaMyUMa KOHTPOJIE IOCTI0BabA.
AyTopu Takobhe yTBphyjy Aa cy yenrthe HeeTHYHO NIOCTyNaJle pauyyHoBoDhe Koje
ycJyre Mpy:kajy MHBHUAYAJIHO a YHja ce CTPYKTypa KJHUjeHaTa cacToju Of,
npuBaTHUX Npeay3eha, HenpoduTHUX npeay3eha u nojeauHana. [leHKUHC,
[TonmoBawu lllenmoH (Jenkins, Popova, Sheldon, 2018: 523-549) Takohe aHanusupajy
caHkIMje Koje je uspeksa AULIIA (3a nepuop 2008-2013. roguHa) v yTBphyjy
Jla Cy caHKLUje Hajuelmrhe u3puijaHe 360T HeycarJalleHOCTU MOHAIlamka
padyHoBoba ca mpodecHoHaIHUM CTaH apAHUMa, 360T JUCKPEAUTAGHUITHOT

2016: 13).

19 Y oBoM ciyyYajy HUje y NUTaky KBAHTUTATUBHO Beh KBAaJUTAaTUBHO UCTpPaKUBakkhe
0/iHOCHO $OKYycC rpyna oJj eT UCITUTAaHHUKaA.
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NOCTyTamka, Te KPUBUYHUX oCy/1a. U3pedeHe AUCIIUNIIMHCKE CAHKIIMj€ Y OBOM
nepuoAy 6uJe Cy UCK/byuere U3 4iaHcTBa (48%), cycnensuja unaHcTBa (37%)
u ykop (15%) (M6ung: 537).

6. 3aKk/by4yak

Y paay je faT nperJies TMTepaType 0 ETUYKUM yBepewmhuMa U GaKTopuMa
KOjU yTUYy HA €TUYKO OJHOCHO HEETHUUYKO MOCTyIakhe NpodeCHoHATHUX
payyHoBoDa. 3HavyajaH yTHIaj HEETUYKHX YBEPEHA U TOCTYNaKa pauyyHoBoha
Ha yckJyabeHOCT mocJsioBama KJHjeHaTa, Kao U BeJIMKH Opoj 3abeseKeHUuX
cJly4ajeBa HEETUYHOT NOCTYNama NpodecuoHaJHUX padyyHoBoDha 1 peBH30Da,
NPOY3POKOBaJH Cy Za 06JIaCT eTUKe Y pa4yyHOBOJCTBEHO] MPAKCH IIOCTaHe
KJbYUHO MU TaHe TEOPETCKUX U EMIIUPUjCKUX CTY/Hja.

HeeTnyko noctynamwe Moe NOTHUILATU U3 BPeJHOCHUX CUCTEMA U CyZ0Ba
WHJUBH/YAJHUX padyHOBoDa, a;iu Takohe Moxke OUTU NPOY3POKOBAHO
eKCTepHUM (KJIMjeHTH) UJIM UHTEPHUM (KoJiere ¥ HajipeheHu) NpUTUCIIUMA,
Kao U OUTH MPUNHCAHO €THUYKOj KYyJITYpH PavyyHOBOJACTBEHE areHIiHje,
KOMIETHTUBHUM NPUTUCIMMA TPKULITA UJIU APYyTrUM pakTopuMa. Kao uirto je
yTBphHEHO y InTepaTypH, pagu oMoryhaBamwa pacTa HUBOA ETUYKOT IOCTyakha
Yy pauyHOBOJCTBeHOT npodecHju, HeONX0Ha je KaKo yCMepeHa eJlyKalnuja
TAKOo U CTBaparme aJleKBaTHUX MO/ CTHUIAja 32 oAynupammke nputucnuma (Vya-
karnam, Srikanthan, Fitzsimons 1996: 162-163). Takohe 61 6110 HEONIXOHO
Y 71a pauyHoBobhe O6y/y ylio3HaTe ca Haj60/b0M IPAaKCOM NPUJIMKOM NPy Kakha
pPauyHOBO/JCTBEHUX yCJAYTa, HCTOBPEMEHO ocUrypaBajyhu yckjaaheHoCT ca
NpoNnycUMa CBOjUX KJiMjeHaTa U Behu HUBO nocBeheHOCTH npodecuju Kao u
carJlacHoCT ca npodecHoHaJHUM BpeJJHOCTHMA UCTE.

Croraje oy BeJIMKOT 3Ha4aja 60/be pa3yMeBame GaKTopa KOju YTUUY HAa eTUYKa
yBepema U oCTynarmbe pauyHoBobha. To MoxKe 3HaUajHO AOMPHUHETH PACTy HUBOA
Jlo6pe MOC/I0BHE MpaKce U podeCcHoHaTHOT NOCTYNaka pauyHoBoha pa3BojeM
aJleKBaTHUX eyKaTUBHUX UJIU PErYyJaTOPHUX Mepa Kao U MOTEHIUjaTHUM
yHanpebhemwuMa KojeKkca npodecroHaHe eTUKe, yCMEPEHUM Ha [JIaBHe U3BOpe
NpUTHCAKA.

Haslazu mpejcTaB/beHM Yy OBOM pajy 4yeCcTO Cy ONpPeYHU U HUje Moryhe
je/lTHO3HA4YHO 0JipeAUTH PaKTOpe KOju OGJIMKYjy eTHUYKA YBEpEeha U YTHUUY
Ha HeeTUYKO MOHallame npodecuoHasHUX padyyHoBobha. UMajyhu y BUay Aa
BelMHA HaBeJleHUX UCTPAKHMBaba KOPUCTHU NMPUT0/JaH Y30paK, IpUJaBame
Beher3Hayaja penpe3eHTaTUBHOCTH Y30pKa 4ecTo je BUheHa KpuTHKa mocTojehe
JIMTEpAType U MpeJicTaB/ba NIPBU KOPaK Ka MoboJbllaky HaJsaza 6yayhux
HcTpakuBamwa. Takohe, moXke/bHO je M Kopullhewke HOBUX 06jalimbaBajyhux
MPOMeHJ/bUBUX y 6yyhuM HcTpakuBamwuMa. U3Mehy ocTaJior, feTa/bHUje
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HCIITHUBAbE PAa3jMKa y Nepleniuju NpUuTHUcaKka 3a (He)eTUIKO NMOCTyNambe
pauyHoBobha Koju npy»Kajy jeIHOCTABHUje TUIIOBe ycyra (Ha IpuMep, OCHOBHE
a/IMUHHUCTPATHUBHE YCAYTE) U OHUX KOjU IIPY?Kajy KOMIIJIEKCHHje THUITOBE YCIyTa
(kao LITO je MOPECKO CABETOBAhE, YCIYTe e/lyKallHje, UT/.), MOIJIO OU IOBECTH
Jl0 HOBHUX HaJla3a y Be3U ca Y THUIIajeM KOMIIJIEKCHOCTH yCJ1yTa Koje ce U3UCKY]Y,
OJIHOCHO MPY’Kajy, HAa IOCTyNamke padyyHoBoha. TAKBO UCHUTHUBakhe HOBUX
NOTEeHIMjaJIHO PeJIEBAHTHUX a TEOPHjCKHU Y TEME/bEHUX peJlalija MOXKe JOBECTU
Jl0 yTBphUBatha J0JaTHUX JIeTEPMUHAHTH KOje YTUYy HAa HEeTHYKa YBEpEeHa U
HOCTYTame YJIaHOBA Pa4yHOBO/ICTBEHE TPOdecHje U TUMe OMOTYNUTH 10AaTHU
JIOIIPUHOC pa3MaTpamy oBe NpobGeMaTHKe.
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MORAL REASONING AND PROFESSIONAL BUSINESS ETHICS IN THE
ACCOUNTING PROFESSION: ANALYSIS OF CONDUCTED RESEARCH

Summary

Due to limited resources and information asymmetry, the responsibility for tax
compliance and compliance with other regulations is in practice often transferred

from clients to their accountants (i.e. providers of accounting services). Consequ-

ently, the unethical attitudes and behavior of accountants can significantly impact
the clients’ business activities, through advice on how to operate in compliance with

the regulations or advice on how to exploit the existing regulatory framework. The

main goal of this paper is to provide a comprehensive overview of existing research

questions, methodological approaches and most important findings regarding acco-

untants’ (non)compliance with regulations and ethical principles of the accounting

profession. Special attention is given to the existing literature findings on ethical
beliefs and factors affecting the (un)ethical conduct of accounting professionals.

The findings presented in this paper do not provide for an unequivocal designation of
determinants of ethical beliefs and behavior of professional accountants. However,

they do indicate a great importance of adequately focused educational measures, cre-

ating adequate incentives to resist pressure to behave unethically, and ensuring a high

level of accountants’ familiarity with the best practices when providing accounting
services. In this regard, the existing codes of ethics and their consistent application

are of great importance.

Keywords: accountants, moral reasoning, beliefs, professional ethics, code of ethics,
International Federation of Accountants.
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Jlureparypa (References)

Tluie ce HaKOH TeKCTa, Kao noceOHa cexuuja. IlopehaTu cBe jenunune
a30y4HHUM PEIOM IO IPE3UMEHY ayTopa, a KOJ UCTOT ayTopa, 110 FOAMHA
u3JaBama (01 HajHOBH]jE 10 HajcTapyje). MoauMo ayTope Aa UCKIbyde
KoMaHIy numbering, 1j. 6e3 6pojesa ucnpesn. ([Tornenaru Tadeiny Ha Kpajy
YIyTCTBA).

Pe3ume (Summary)

[Tumre ce Ha kpajy Texcta nocne Jlureparype, ayxxuse g0 2 000 xkapakrepa
(yxspyuyjyhu pasmake), Ha CPIICKOM U €HITIECKOM jE3HKY.

TabeJre, rpapuKoHH, CJIUKe

Ta6ene ypagutu y Wordu nimm Excelu.
dororpaduje, rpagUKOHE I CIIMKE JIOCTABUTH y popmary jpg.

AyTopcka npasa AyTopH pajjoBa IOTIIHCY]Y CarJIACHOCT 3a PEHOC ayTOPCKHX IPaBa.
W3jaBy nipeysery QBIIE,
Jocrasa pagoBa PanoBu ce mpenajy myreM OHJIAjH CHCTEMa 3a EICKTPOHCKO ypehupame

ACUCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index
IMMPUJIMKOM ITPEJAJE PYKOITUCA ITOTPEBHO JE JA AYTOPU
TIOITYHE CBE IIOAATKE O CEBU Y PYBPULIU "METATIOJALIA"
(AOWIMJALIMIA, 3BAILE, CTATYC, UHCTUTYLIMJA, TPAL,
JIP’)KABA), KAO U KIbYYHE PEUU 3A PYKOITUC.

* OBH OJAIK YHOCE Ce CaMO Y CJIy4ajy Aa paj HCyH-aBa HaBeleHe ycI0Be (MPojeKaT HIH CAoNIITeHe)

289




290

YIIYTCTBO 3A HUTUPAILE IMTEPATYPE

HaBolheme murata Tpeba ypaautu Y _TEKCTY, Kao IITO je HAaBEACHO y ymyTcTBy. Py¢ HOTE KOPUCTUTH
caMo KaJia je HeOIXOJHO NMPY>KUTH NONATHO 00jalllbehe WU IIPOIPaTHH KOMEHTAp, Kao M Y CIIy4ajy HO3UBamba
Ha HOPMATHBHH aKT, CITy’KOSHa ITaCHIIa 1 OJUTyKe Cy/10Ba.

IuTaTH M NO3UBH HA JIMTEPATYPY Y TEKCTY M JucTa GubanorpadcKux jeAMHUNIA HA KPajy TeKcTa
Mopajy ce y mOTHyHOCTH ciaraTi. CBaky LUTAT U3 TEKCTA U MO3MB HA JIUTEpaTypy Mopa Ja ce Halje Ha JImcTH
6ubnnorpad)ckux jeaMHULA, OJHOCHO, CBaka OMOnMorpadcka jequHMLA HABEIEHA Y JIUTEpaTypu Mopa aa ce
nabe y tekcry. [To3u Ha Gubnrorpadceke jeJMHULIC HABOIM CE Y OPUTHHAIHOM IIUCMY, 6e3 peBolerba.

Bpcra paga Pedepenne— aureparypa IuTupame y TEKCTY
Kwmura, Kemzen, X. (2010). Onwma meopuja npasa u (Kemsen, 2010: 56)
1 aytop opoicase. beorpa: IlpaBuu dakynret
YHusepsuretay beorpany.
Kwbura, Dimitrijevié¢,V. Popovi¢,D. Papi¢,T. :
Bue ayropa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007: 128)
ljudska prava. Hapenuo nurupaieey TEKCTY:
(Dimitrijevi¢ et al. 2007: 200)
KosiekTiBHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax mm gneo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
KEbHTE K0ja nemackog Bundestaga. U Pavlovi¢,V. i
uma Orlovié,S. (Prir.). Dileme i izazovi

upupehuBaya | parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.

Unanak y Mapxkosuh, P. (2006). Ycras Peny6auke (Mapxkosuh, 2006: 36)
4acomucy Cp6uje u3 2006 — KpUTHIKHK TIOTIIEN. AHan

Ipasnoe paxynmemay beozpady. 2(LIV).

5-46
Enumknonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.

Wucturynuja Peny6muku 3aBozt 3a cratucTuky. (2011). (Pemy0mnidxu 3aBoJ 3a CTaTHCTHKY, 201 1)
Kao ayTop Meceunu cmamucmuuxu 6unmen. bp. 11.
TIpornuck 3aKOH 0 OCHOBaMa CHCTEMa BacIHTamba i :
obpasoBama. Cryacoenu enachuk PC. Bp. 62. Yu1. 12. 3aKoHa 0 OCHOBaMa cUCTEMa
2004. BAaCTIHUTama U 00pasoBama, Cii. 21acHuK
PC, 62/04
Cyncxke omnyke | Case T-344/99 Arne Mathisen AS v Pyc HoTa:
Council [2002] ECR 11-2905 wau Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] unu
Omnyxa Ycrasror cyaa IV-197/2002. Onnyka Ycrasuor cyna [Y-197/2002

Cayarcoenu enacnux PC. Bp. 57.2003.

EnextpoHcKH Wallace,A.R. (2001). The Malay archipelago

U3BOPH (vol. 1). [Electronic version]. ITpey3ero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 uu PDycHoTa:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
TIpeysero 24.5.2007. of Serbia. Tpeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi koris¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latini¢nih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljucujuci razmake.

Jeziki pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.
Autor(i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost

recenziranja. Podaci o autoru(ima) bi¢e dostupni redakeiji preko Asistent
programa.

Podaci o projektu ili
programu*

Na dnu prve stranice teksta, treba navesti u fusnoti sledece:
Naziv i broj projekta, naziv programa, naziv institucije koja finansira
projakat.

Podaci o usmenom saopS$tenju
rada*

Ako je rad bio izloZen na naué¢nom skupu u vidu usmenog saopstenja pod
istim ili sli¢nim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne redi

Ne vise od 10 kljuénih reci na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u naSem radu...“ ili ,,...moj rad pod nazivom ... i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

PiSe se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbu¢nim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

PiSe se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
Izjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACUIJA,
ZVANSE, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAOI1 KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopstenje)

—p
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi y_tekstu, kao $to je navedeno u uputstvu. Fus note koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slufaju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu

Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)

1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu

Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :

Vise autora Petrovié, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava iti

Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)

Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)

autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovi¢ i
ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(LIV). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i Fusnota:

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 ili Council [2002] ili

Odluka Ustavnog suda 1U-197/2002, Sluzbeni Odluka Ustavnog suda TU-197/2002
glasnik RS. Br. 57 (2003)

Elektronski Wallace, A. R. (2001). The Malay archipelago Navodenje u tekstu

izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15, November 2005, from
http://www.gutenberg.org/etext/2530 ili Fusnota:
European Commission for Democracy through European Commission for Democracy
Law, Opinion on the Constitution of Serbia, through Law, Opinion on the Constitution
Retrieved of Serbia, Retrieved
24, May 2007, from 24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢c.asp AD(2007)004-¢.asp




Collection of Papers, Faculty of Law, Ni§ (m51)

GUIDELINES FOR AUTHORS

General notes The paper shall be processed in MS Word (doc.) format: paper size A4; font
Times New Roman (Serbian-Cyrillic), except for papers originally written in
Latin script; font size 12 pt; line spacing 1,5.

Paper length The paper shall not exceed 16 pages.

An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script

Papers may be written in Serbian, English, Russian, French and German.

Paper Title The paper title shall be formatted in font Times New Roman, font size 14
Ppt, bold. The title shall be submitted in English as well.
Author(s) In order to ensure the author’s anonymity and preclude bias in the double-blind

peer review process, the author’s name and surname should not be included in
the article submitted for review. The data about the author(s) will be available
to the Editorial staff via the Assistant program.

Data on the project or
program*(optional)

In the footnote at the bottom of the first page of the text shall include: the
project/program title and the project number, the project title, the name of the
institution financially supporting the project.

Data on the oral presentation
of the paper *(optional)

In case the paper has already been presented under the same or similar title in
the form of a report at a prior scientific conference, authors are obliged to
enter a relevant notification in a separate footnote at the bottom of the first
page of the paper.

Abstract

The abstract shall comprise 100 - 250 words at the most

Key words

The list of key words following the abstract shall not exceed 10 key words.
The key words shall be submitted in both Serbian and English.

Note on author’s identity
(anonymity)

In order to ensure the author’s anonymity, the text of the submitted article
should not include phrases that refer to or reveal the author’s identity (e.g. “for
imore information, see our paper on....” or “ my paper titled...”, and alike). The
lauthors of the document must deleted their names from the text, with "Author"
land year used in the references and footnotes, instead of the authors' name,
jarticle title, etc. Also, author identification should also be removed from the
properties for the file.

Text structure

1. Introduction

2. Chapter 1
2.1. Section 2
2.1.1.  Subsection3
3. Chapter2

4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsections) shall be
in Times New Roman, font 12 pt, bold.

References

At the end of the submitted text, the author(s) shall provide a list of
References. All entries shall be listed in alphabetical order by author’s
surname, and each entry shall include the source and the year of publication.
When referring to the same author, include the year of publication (from the
most recently dated backwards). Please, see the table at the end of the
Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the References.
The summary shall not exceed 2.000 characters (including spaces) and it
shall be submitted in both Serbian and English.

Tables, graphs, figures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of copyright.
The Author’s Statement may be downloaded here.

Paper submission

[The articles are to be submitted via online editorial management system
IACUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* The data shall be included only if the paper is subject to such circumstances.

293



CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided
below. Footnotes shall be used only for additional explanation or commentary and for
referring to the specific normative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic
units in the References, provided at the end of the paper. Each in-text citation and reference
entry shall be clearly cross-referenced in the list of bibliographic units and, vice versa, each
bibliographic unit shall be entered in the text of the submitted paper. The referential sources
shall be cited in the language and script of the original work (without providing an English

translation).
Type of work | References In-text citation
Book Jones, C. P. (1994). Investments: Analysis and (Jones, 1994: 123)

(a single author)

Management. New York: John Wiley& Sons.
Ltd.

Book Osterrieder, H., Bahloul, H., Wright, G., Firstin-text citation:
(a number of Shafner, K., Mozur, M. (2006). Joining Forces (Osterrieder, Bahloul, Wright, Shafner,
authors) and Resaurces for Sustainable Development Mozur, 2006: 31)
Cooperation among Municipalities — A Guide in- itation:
for Pracititioners. Bratislava: UNDP (Osterrieder et all., 2006: 45)
Joint Oxford Essential World Atlas (3rd ed.). (1996). | (Oxford, 1996: 245)
authorship Oxford, UK: Oxford University Press
(a group of
authors)

An article or a
chapterina
book with an
editor

Scot, C., del Busto, E. (2009). Chemical and
Surgical Castration. In Wright, R. G.

(ed.), Sex Offender Laws, Failed Policies and
New Directions (pp. 291-338).

New York: Springer

(Scot, del Busto, 2009: 295)

Journal article

Sandler, J. C., Freeman, N. J. (2007). Tipology
of Female Sex Offenders: A Test of
Vandiver and Kercher. Sex Abuse. 19 (2). 73-89

(Sandler, Freeman, 2007: 79)

Encyclopedia

Pittau, J. (1983). Meiji constitution. In
Kodansha Encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

(Pittau, 1983: 3)

Institution (as

Statistical Office of the Republic of Serbia,

(Statistical Office RS, 2011)

an author) Monthly statistical bulletin, No. 11 (2011)

Legal Education Act, Official Gazette RS, No. 62 Footnote: Article 12. Education Act,
documents and | (2004) Official Gazette RS, 62/04

regulations

Court decisions

Case T-344/99 Arne Mathisen AS v

Council [2002] ECR 11-2905; or Omojudi v UK
(2010) 51 EHRR 10; or Constitutional Court
decision IY-197/2002, Official Gazette RS, No.

57 (2003)

Footnote:

Case T-344/99 Arne Mathisen AS v
Council [2002] or

Constitutional Court decision IY-197/2002

Online sources

Wallace, A. R. (2001). The Malay archipelago
(vol. 1). [Electronic version]. Retrieved

15 November 2005, from
http://www.gutenberg.org/etext/2530 ; or
European Commission for Democracy through
Law, Opinion on the Constitution of Serbia,
Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

I —
(Wallace, 2001)

European Commission for Democracy
through Law, Opinion on the Constitution
of Serbia, Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

AD(2007)004-¢.asp

AD(2007)004-¢.asp
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