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YBoaHa peu

[lomrTOBaHU YMTAOILH,

Ca3a/10B0/bCTBOM IIPe/ICTaB/baMO HOBH GPOj HalLlleT MPaBHOT Yaconuca 360pHUK
pagoBa llpaBHor pakyaTeTa YHuBep3uTeTay Humy (6p. 99/2023), Koju caapxu
13 KBa/JIMTeTHUX HAYYHUX PaZI0BA 0 AKTYeJIHUM IPaBHUM IUTabUMa. Y CKJIaJy ca
KOHLENTyaJJHUM OKBUPOM OBOT 4YacOMKCa, HACTaB/baMo TPaAUILIHjy 06jaB/bHMBaka
pajioBa U3 pa3JIMIUTHUX 06J1aCTH NTpaBa Ha CPIICKOM U eHIJIECKOM je3UKY. Y TOM
KOHTEKCTY, 0BO U3/jaibe YKJbYUuyje HEKOJIMKO YlaHaKa Ha eHIJIeCKOM je3uKy. Haru
IpaBHU 4acOMKC OCTaje OTBOPEH 3a 06jaB/bHBabe HAYUYHUX YaHaKa Maahux
HCTpaXKMBaya, Kao U YjaHaKa HayYHUKa U3 CPOJHUX APYLITBEHUX HayKa Koju
HCTPaXyjy MpaBHA IUTaka y IIHPEM KOHTEKCTY, POKycHpPajy ce Ha EKOHOMCKA,
NOJIMTHUYKA U KYJITYpHa M Takka Koja Cy yCKO NIoBe3aHa ca npaBoM. OBo u3jame
cazpxu ofpeheHu 6poj pasoBa Koju Cy mpeAcTaB/beHU Ha MehyHapoHOj
Hay4yHOj KoH}epeHIUju oZip>kaHoj anpuiia 2023. roauHe Ha [IpaBHOM dakyaTeTYy,
Yuusepsuteray Humy.

[J1aBHU M OZATOBOPHU YpeJHUK

[Ipod. ap Mupocaas Jlazuh
Y Humty, HoBeM6ap, 2023. roarHe
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Editor’s Introductory Note

Dear Readers,

We are pleased to present a new issue of our law journal Collection of Papers
of the Law Faculty, University of Ni§ (no. 99/2023), which contains 13 high-
quality scientific papers on current law-related issues. In line with the concep-
tual framework of this journal, we pursue the tradition of publishing papers on
various legal issues written both in Serbian and in English. To that effect, this
issue includes a number of articles written in English. Our law journal remains
open to publishing scientific articles submitted by junior researchers, as well as
articles written by scholars from related social sciences exploring legal issues
in a wider context and focusing on law-related economic, political and cultural
issues. This issue also includes papers presented at the International Scientific
Conference held at the Faculty of Law, University of Nis, in April 2023.

Editor-in-Chief,
Prof. Miroslav Lazi¢, LL.D.

Nis, November 2023

12



I YJIAHLIM






) i OPUTHHAJIHA HAYYHHU PAJL
Ap Hamawa Cmojaroguh, 10.5937/zrpfn0-46630
PedosHu npogpecop,

IIpasHu ¢pakyamem, YHusepsumem y Huwiy
Peny6auka Cpbuja

UDK: 347.65/.68(494)
Paod npumsen: 19.09.2023.
Pad npuxeahen: 11.10.2023.

PE®POPMA HACJIEJJHOI IIPABA Y LIIBAJLJAPCKOJ]
KOH®PE/EPALIHJH (ITPBA ®A3A PE®OPME)™

Ancmpaxkm: Aymop y pady oceemsbasa pehopmy weajyapckoe HacaAeoHo2
npasa u3 2020. 2zo0uHe, Koja je novesa da ce peaausyje jaHyapa meceya
2023. 200uHe. Hcmpaodicugarbe je chposedeHo ca yussem da ymepou 06um
u keasnumem cnpogedeHe pedopme weaAjyapckux HAcAe0HONPA8HUX
nponuca. Y ¢okycy nadxcre aymopa cy peuierba noceeheHa: cmarbery
HYJiCHO2 desla nomomaka ocmasuoya; yKudary npasa Ha HyxHcHU 0eo
Fe208UM podumesbuMa; 2y6UmKy npasa Ha HyHCHU 0eo CynpyicHUKa
UAU UCMONOJ/IHOZ2 NapmHepa u3 pezucmposaHe 3ajedHuye, YyKoauKko je
nokpeHym nocmynak 3a pa3god 6pakd, 00HOCHO NOCMynak 3a packuad
peaucmposaHe 3ajedHuye, a npe HUX0802 OKOHUAA jedaH 00 CynpyrHcHUKA,
00HOCHO pe2ucmpo8aHux hapmHepa je yMpo; KeaaumemHo dpyaaqujem
KOoHYyenmy c/210600e y208aparsa, nymem y2080pa o Haciehusarsy; ymuyajy
Koju ,cucmem mpu cmyb6a” weajyapcko2 neH3ujckoz2 U UHBAAUJCKO2
0CU2Yyparea UMA HA 0CM8apusarse U 3aumumy npasa Ha HyHCHU deo, Kao
U npomeHamd, U NpasHo-MexXHUYKUM no6o/buareuma nponuca Koju ce
muuy pedocseda dob6pouuHUX dasarba U3 Kojux ce Hamupyje nospeheHu
HyJ)cHU deo. 3a nompebe pada kKopuwheHu cy: npasHoO-002MAMCKU,
HOpMAmMueHo-npasHu U ucmopujcko-npagHu memod. [lo cxeamarby aymopa,
eehuHa Hosesa ['pabaHckoz kodekca llsajyapcke Kongedepayuje u3
2020. 200uHe, Koje ce mu4y ycmaHoge Hacjaehusarsa, y cayxcou cy eehe
c/10600e pacnoaazarba nojeduHaya dobpovyuHUM dasarbuma, Kako inter
vivos, mako u mortis causa. Mehymum, oHe He npame 0080/bHO COYUjaTHE
npusuke y cagpemeHroj lllsajyapckoj, 6ydyhu da npago Hacaeha Ha memessy

"natasa@prafak.ni.ac.rs

" Paj je HacTao Kao pe3ysaTaT GUHAHCUPaHa 0/ CTpaHe MUHUCTAapCTBa IPOCBETE, HAYKe
Y TEXHOJIOLIKOT pa3Boja Peny6sinke Cp6uje mpeMa yroBopy, eBUAeHIHOHU 6poj 451-03-
47/2023-01/200120.
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30KOHA HUje NpU3Hamo 8aHOPAYHOM NAPMHEPY, KAO WIMO je Mo cay4aj ca
CYNPYHCHUKOM UAU UCIMONOIHUM NAPMHEPOM U3 pe2ucmposaHe 3djedHulye,
UaKo 8aHOPAYHA 3AjeOHUYA Y peasHoOM HU8omy nocmoju napa/nenHo ca
6pAKoOM U pe2ucmpo8aHoM UCMONOAHOM 3aje0HULOM.

Kmyune peuu: weajyapcko npago, pedhopma HacaedHoz2 npasa, npouuperse
c/0600e pacnosnazarbd UMOBUHOM 3d #UBOMA U 3d CAY4Aj CMpmu,
8aH6PAYHU NApMHep 0CmMaguoya.

1. YBoagHe HalIOMeHe

[Tocsie Buie of jenHor Beka llBajuapcka Kondepepanuja u gabe npumemnyje
cBoj 'pabaHcku koaekc.' [logcehawa pasu, 0BO 3aKOHO/JaBHO /I€JI0 YCBOjeHO
je 1907. rogvHe, a CTYIUJIO je Ha NpaBHY cHary 1912. roavnHe, 3aMeHUBIIHU
npaBuJia KAHTOHAJHOT NpaBa, yK/bYy4yjyhu U Hac/leZHO paBo (LeTa/bHUje:
Dubler, Schnyder, 2006).

[lIBajuapcky HOPMOTBOPALL, CBECTAH YHbeHULe Jja Tpeha kwbura ['pahaHckor
KO/IeKCa, MaKo KBaJIUTETHA [IpaBHA TBOPEBUHA, HUje y MOTHYHOM carJjacjy ca
JeMorpadCcKuM MpUJIMKaMa y LIBajllapCKOM CaBpeMeHO APYIITBY, nocTojehum
HOPOAUYHUM MOJIEJIMMA U CUCTEMOM 3aLITUTE COLMjaHe CUTYPHOCTH CTApUjUX
reHepaluja, oJIy4uo je /ia IOKpeHe MexaHu3aM 3a beHy pedopmy (Morard,
Munier, 2023), ca iu/beM Jja HacJieJHONPaBHE NPONKce YYUHU GJIEKCUOUTHUJUM
Y y3 TO 0jaya NpaBHY CUT'YPHOCT, pa3jallitbaBabeM MOjeIHUX MU Tamka Koja cy
ce 10 cajia mokasaJja cnopHuM y npakcu (Haberling, Ademaj, 2021).

Kao nmoBoj pedopmu HacsiegHor npaBa llIBajijapcke Kondepepanuje mocayxuo
je llpepsior nocsnanvka CaBeta kaHToHa ®unukca 'yysusepa (Felix Gutzwiller)
,0 MosiepHM3aluju HacaegHor npaBa” (6p. 10.3524, 01 17.6.2010 roguHe),? KOjuM
je HApOYMTO NOTEHLIMPAHO NpolIMpeme c1060/e pacnoarakba UMOBHUHOM 3a
>)KMBOTA U 3a CJIy4aj CMPTH, KPO3 YKHAAkhe IpaBa Ha HY>KHU [Jle0 POAUTEbA U
CMamembe HYKHOT JleJ1a IOTOMaKa, Kao ¥ eKBMBaJIEHTaH TpeTMaH BaHOpPayHOT
napTHepay cdepy 3aKOHCKOT HacaehrBama y 0HOCY Ha CYNPYKHHUKA, 0 HOCHO
MCTOIOJIHOT MapTHepa U3 peructpoBaHe 3ajeHule (Conseil fédéral Suisse, 2015:
52-53; Dupuis, 2022). Ha Temesby Tor [Ipeasiora, CaBesHoM Behy je HaJI0OXKeHO
Jla mpercnuTa oaronsapajyhe ogpenbe y 'pahaHckoM KoJleKcy U [ia UX YUUHU

1 T'pabancku kozekc llIBajuapcke Kondenepanuje ox10.12.1907. rogune (Code civil suisse,
RO 24 245, 3ak/by4HO ca U3MeHaMa U fonnyHama of; 25.9.2020. rogune, RO 2022 491, FF 2017
6565).IIpeyseTto 22.7.2023.roagune. http://www.fedlex.admin.ch/eli/cc/24/233_245_233/
fr#sidebarAnchor.

2 Gutzwiller, F. (2010). Motion Moderniser le droit des successions (10.3524). [Ipey3zeTo 30.
7.2023. rongune. https://www.parlament.ch/fr/ratsbetrieb/amtliches-bulletin/amtliches-
bulletin-die-verhandlungen?Subjectld=23465.
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JIOBOJbHO €JIACTUYHHUM y OJJHOCY Ha MPOMEHe Y IIBajIlapCKOM JIPYIITBY, a Jja
IPUTOM CayyBa OCHOBHA 06eJiexxja HacleJHOIpaBHUX npomnuca y [lIBajiuapckoj
¥ HaCTaBH /ia LITUTH TOPOAHILY, KA0 MHCTUTY[HOHAJIHY KOHCTAHTY (Gutzwiller,
2010).

CaBe3Ho Behe je, 360r 0OMMHOCTH NPE/JIOra U CJI0KEHOCTH MUTAakba, OJJYIUII0
ZapedopMy HaceJHOT IpaBa CIPOBOAU y HEKOJIMKO da3a. Y npBoj ¢pa3u 6u ce
pasmaTrpaJia npob6JeMaTHKa Kojy je MHUIIMpao nocjaaHuk ['yusuep. [ipyra paza
pedopme 6us1a 6u noceeheHa HacsiehuBamy npeayseha. Tpeha ¢paza pedopme 6u
ce OIHOCHJIa Ha MK Takba T3B. TEXHUYKe PeBU3Hje HaceaHor mpaBa.® OgBojeHa
pedopma nocBeheHa je ©13MeHaMa U JonyHaMa MehyHapoAHOT HacJleJHOT IpaBa
(Biirgi, Peyer, 2022).

CaBesHo Behe je, kaja je y nuTamwy npBa ¢asa pepopme HacJieJHOT NIpaBa,
3aloyesi0o KOHCYyJTalldje o NMpeJUMUHApHOM HanpTy vM3MeHa U JomnyHa
'pabanckor konekca llIBajuapcke Koundenepanuje, 4. 3. 2016. rogune. OBa
¢daza pedpopme HacsegHOT TpaBa okoH4YaHa je 18. 12. 2020. roguHe, Kajaa je
mBajuapcku [lapaaMeHT ycBojuo BehuHy NpejJoKeHUX U3MeHa U JoNyHa
Tpehe kwure ['pahadckor kojekca. CaBe3Ho Behe je, Ha ceAHUIU oApKaAHO]j 19.
5.2021. roguHe, 04J1y4uJIO Jla OHE CTyIe Ha npaBHy cHary 1. 1. 2023. roguHe
(metasbHuje: Fokiades, Calame, 2021).

[Ipempaa cy ofpeade o HacsehuBamwy, caap:kaHe y Tpehoj kwusu 'pahaHckor
3akoHuKa llIBajuapcke Kondenepauuje, v 1o cajiay HEKOJMKO HaBpaTa YKU/aHe,
MewaHe U fonywaBane: 1972, 1976, 1984, 1991, 1995, 1998, 2000, 2002, 2004.
u 2008. roguHe, npefMeT Halle NaXKibe jeCy kberose HoBeJsle Koje YUHe T3B.
npBy da3y pepopme HacsegHOT npaBa u3 2020. roguHe. HavesHo, pajau ce
0 pellemHUMa Koja MMajy 3a L1MJ/b Jla ojelMHIIUMa 06e36e/e NPy cJa0604y
pacnosiararka UMOBUHOM 34 KHMBOTA U 3a CJy4aj CMPTH, U Jja ,MOJEpPHU3Y]Y
HacJIeJHO MPaBo, y3 33 pKaBame merose cyutuHe” (Conseil fédéral Suisse,
2015: 51), kao meo mpojekTa MoJiepHU3allvje mopoAruYHOr npaBa (Pavone, 2022).

2. BaHGpaYyHU NapTHEP OCTAaBUOLA U 3aKOHCKH pe/,
HacjehuBamwa y mBajuapckom 'pahaHckoM Kogekcy

Kako je Beh peueHo, cactaBHUM geo [lpeasiora nmocsaHuka [ynsuiiepa o
MO/JlepHU3aIUju HACJIeJHOT MpaBa 6o je /ja ce BAHOPAYHOM apTHePY NMpU3HaA
npaBo HacJsieha Ha TeMeJsby 3aKOHA, KaKO O OH, Ha Taj HAYMH, J0’KUBEO IpaBUYaH

3 Papuce,3anpaBo, 0 3Ha4ajHUM MaTepHjaJIHOIPaBHUM NUTawkKUMa, ONYT: Mepa NIPOTUB
NpUKpUBama HacJe/ CcTBa, UHPOPMATUBHUX NpaBa HacJeAHUKA, HaZ30pa Haj pajoM
M3BpLINTe/ba 3aBelliTakba, yBepera 0 HacehBaby, ay{M0BU3YeHOT 3aBellTakha 3a XUTHe
cay4ajeBe, ckpahewa poKOBa 3a jaBHO 03UBae HAac/IeJHUKA U TaKo Jla/be. BugeTtu: Biirgi,
Peyer, 2022.
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Y eKBHUBaJIeHTaH TpeTMaH y nopehemwy ca CyNnpy>XHHUKOM KW HUCTOINOJHUM
napTHepoM M3 peructpoBaHe 3ajegHulle (Gutzwiller, 2010). HakasiocT, TakBa
M/leja je TOKOM apJlaMeHTapHe JiebaTe MOBYyYEeHa, jep je yOUEHO /1a je MOJUTUIKHU
0060jeHa, Aa ©UMa UMa MpaBHe UMIIJIMKalLlMje U Jla Kao TaKBa MoO>Ke 10BeCTH
Jlo Ay6Jber pasMUIl/baba 0 HHCTUTYTY Gpaka,* Te cTora v HUje mocTtaJja Zeo
pedopme HaceHOT paBa.®

llItaBuie, HU npeasor CaBesHor Beha, ynyheH mBajuapckom [lapyiameHTy,
Jla ce BAHOpayHU NapTHeP, YKOJHWKO HeMa NOTpe6HUX Cpe/icTaBa 3a XKUBOT, a
3aje/iHMLa »KMBOTA Ca YMPJIUM BaHOpPAaYHUM IapTHEPOM je TpajaJia HajMake eT
ro/ivHa, 06e36e 1 KOHCTUTYHCakbeM, Ha OCHOBY 3aKOHA, IpaBa Ha U3/l pXKaBatbe
Y3 3a0CTaBLITHHE, HUje ycBojeH. [loce6HO je KpuTUKOBaH y CaBeTy KaHTOHA
mBajuapckor [lapsaamenTa (Biirgi, Peyer, 2022a).

Hako CasesHo Behe llIBajiuapcke Koudenepanuje y ceom UsBewtajy ,Moaep-
HHU3alldja NOpOAWYHOr mpaBa npema PexpoBoM mocTysaaty”® roBopu o
WHJUBUJYATHO] C10604U KA0 APAroleHoj BpeJHOCTH IIBajLlapCKOT APYLITBA,
,0Ba €J1000/1a [10J1a3H [10 M3parkaja oCce6HO Y pa3/IMYMTUM CTUJI0BUMA XKUBOTA
KOjU cy ce pa3BuJU nocuaeawmux roguHa” (Conseil fédéral Suisse, 2015: 5),
OUMIJIEZIHO je 1a Ha TpUMepy HacaehuBamba BAaHOpauYHUX apTHEPa Ha TeMeJby
3aKOHa U, LIIMpe, UMOBUHCKHX OJlHOCa usMelhy oBUX Jin1a,’ To najia y BoAy
(Cottier, 2014: 5). [lapagokcaJsiHO je fa OBaKaB ,ApPYLITBEHO pa3yMaH HauuH
)KMBOTA” KOju pacTepehyje mopoauiy ocTaBUOLa, ajld U JpKaBy, He y>KUBaA
HacJieZiHonpaBHY 3amTUTY (Cottier, 2014: 6).

JlakJsie, yKOJMKO OCTaBHWJall, BaHOpauHW NApTHEP, HUje HaKHUBEJIOT
BaHGpavyHOr MapTHepa 0J[peIH0 3a HAacJIeIHUKA UJIM CUHTYJIAPHOT CYKllecopa
Ha TeMeJby 3aBelliTakhba UM yroBopa o HacsehuBamwy® uiu ra Huje 06e36e 110

4 Bupgetu: Caonmtemwe CaBesHor Beha llIBajuapcke Kondenepanuje oz 25.8.2010. rogune
(Stellungnahme des Bundesrates vom 25. 08. 2010). IIpeyseTo 22. 7. 2023. https://https://
www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?Affairld=20103524.

5 3amnpusHame npaBaHacjeha Ha TeMeJ/by 3aKOHA BAHOpAauHOM NapTHePY, o ogpeheHuM
yCJIOBMMA, YK/byuyjyhy U IpaBo Ha HYXHHU Jleo BUAeTH Kof;: Cottier, 2014: 17-18; Breitschmid,
2013: 28. HaBesenu ayTopH, Takohe, npezJiaxky yBohemwe y KpyT 3aKOHCKUX HacJIeJHUKA
0CTABHOLA lbeTOBOTI IACTOPKA, ONET Y3 UCIY Hekbe NI0CTaB/beHUX ycaoBa. Bugertu: Cottier,
2014: 24-25; Breitschmid, 2013: 28.

6 Conseil fédéral Suisse. (2015). Modernisation du droit de la famille, Rapport du Conseil
fédéral suite au postulat Fehr (12.3607). I[IpeyseTo 14. 7. 2023. https://www.bj.admin.ch/
bj/fr/home/gesellschaft/gesetzgebung/erbrecht.html.

7 Y mBajiapckoj NpaBHOj TeOPHjU UMa 3aJarama 3a ypehewe UMOBUHCKHX OJHOCA
BaHOpayHUX NApTHepa 10 yIJIely Ha CYyIPY>KHUKe UM TapTHePe U3 perucTpoBaHe 3ajeiHULIE.
BugeTtu: Cottier, 2014: 17.

8 VY llIBajuapckoj Kondenepanuju, crob6osa pacnosarama 3a caydaj CMpTH Y GOpMU
3aBelliTakba UM YroBopa o0 HacjJehruBamwy HeMa IIUPOKY NpUMeHY y npakcHu. [IponeHe ce
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MyTeM XUBOTHOT ocurypama (Pavone, 2022), BaHOpauHU MapTHepP OCTaje
6e3 NOTpeOGHUX CPEACTBA 3a XKUBOT, IOCEOHO aKO je 0OCTaBuUJALL 3a )KUBOTA
era usp:kaBao. OBako HENMOBOJbHY MO3UIUjy BAHOPAUYHOT MapTHepa MocJie
CMPTH HeroBOI BAHOpAYHOr MapTHepa HIBAjllapCKU 3aKOHOJaBall JJOHEKJIe
y6JiaxkaBa peliewmeM, caZpkaHuM y 4. 605 'pahanckor kopaekca llBajuapcke,
Jla, y cJay4ajy Jia ce ouekyje poheme AeTeTa 0CTaBUOLA, HErOBOj MajlUu ce
NpHU3HAaje, YKOJIUKO joj je U3 prKaBarbe MOTPeOHO, CBe [0 pohema leTeTa, MpaBo
HeCMeTaHOT y)KMBamwa 3a0CTaBIITHHE 0CTAaBUOLA KOja ce He CMe JleJIUTH CBe
JIOK ce 3ayeTak He poau. [IpuToM, y 0BOM cjyyajy, BAHOpauHU NapTHep He
Mopa Za 6yze oapeheH 3a HacJeJHMKA Ha OCHOBY 3aBellTakha UJIW YToBOpa 0
HacJsiehuBamwy fa 61 MMao NpaBo Ha OBY IPUBUJIETH]Y.

EKOHOMCKM MHTepecH BAHOPAYHOT MapTHepa MPUBPEMEHO Ce MOT'y 3aIUTUTUTHU
Y T3B. IPaBOM Ha TPUJECET JlaHa, MpU3HaTUM 4. 606 mBajuapckor ['pahanckor
KoZekca. OBo mpaBo oMmoryhaBa Ha/[>)KMBeJIOM BaHOpavYHOM AapTHEPY KOjH je ca
OCTABHOLEM )KMBEO ¥ (ber0BOM JoMahMHCTBY U 0Baj r'a je U3/Ip>KaBao, a MPUTOM
je 3aBelITameM MJIM yTOBOPOM O HacJehuBamwy ofpeheH 3a HacaeJHUKA, /1
0/1 3aKOHCKHUX HacJIe[HUKA 0CTaBUOIA 3aXTeBa HAKHA/ly TPOLIKOBA CMEIITaja
Y MCXpaHe 3a MepHo/| 0J Mecell laHa KOju ce padyyHa oJi OTBapama HacJeha
BaHGpavyHOr MapTHepa.

3. Cy:Kkeme Kpyra Hy>KHUX HacJle JHUKa

[IpBy ¢a3y pedopme mBajiapckor HacjseaHor npaBa u3d 2020. roauHe
obesiexxaBajy AiBe KpynHe npoMeHe. C je/lHe cTpaHe, Cy»eH je KpyT cybjekara
KOju 61 MOTJIM GUTH HYKHU HaceAHUIM. C pyre CTpaHe, CMakbeHa je BeJIMYruHa
HY>KHOT JieJia oje JUHUX HYKHUX HacJaeHUKA.

Jlo u3MeHa u JjonyHa HacsegHonpaBHUX npomnuca llIBajuapcke u3 2020. roguHe,
KpYT Hy?>KHUX HacJleJHUKa YMHUJIM CY: HIOTOMLHY, CyIPYKHUK UJIU pETUCTPOBAHU
HapTHEpP OCTaBHOLA U beroBu poauTesbu.’ ' CynpyKHUK je NpUNazao Kpyry
HYKHUX HacJeJHUKA, YaK U Jia je y BpeMe oTBapama HacJsieha moctymak 3a
pa3Boj 6paka nokpeHyT (Piotet, 2012: 39). Ox 1. janyapa 2023. rofijuHe, Kpyry
HY>KHUX HacJeJJHUKa BUlle He IpUNazajy poguTesbu ocTaBuola. [Ipeoctanu
HY>KHU HacJleJHUIM MOTY HacJlehUBaTHU y TOM CBOjCTBY, O/, UCTUM YCJIOBUMA

passukyjy u kpehy ce y pacriony ox 25 1o 60%. Bupgertu: Cottier, 2014: 5.

9 Bugetu: 4. 470 'pabanckor kogekca llIBajiapcke ca HoBestama u3 2004. roguHe.

10 Y usBopHOj Bep3uju mBajuapcku ['pahaHcku koaekc npejBubao je fa 6paha u cectpe
OCTaBUOLA NpUNA/ajy KPYTy HY>KHUX HacJleJHUKA, Y3 MOTyhHOCT CBaKOT KaHTOHA /la Taj
KpYT A0JaTHO NPOLIMPHU U BUXOBUM NoTOoMIUMa. TakBO pelllere YKUHYTO je ©3MeHaMa U
nonyHaMa oBor Koziekca u3 1984. rosuHe, Koje cy cTynuJie Ha npaBHy cHary 1988.roguHe.
JletasbHuje BugeTu: Piotet, 2012: 19.
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(Croce, 2021). OBakBUM 3aKOHO/JaBHUM [I0TE30M IIBajI[apCK1 HOPMOTBOpALl je
NOTBP/HO , /44 je 3Ha4aj HOPOAUYHO-EeMOLMOHAJHOT OKPYKeHha U 1a/be BaXKaH
Yy CBEYKYITHO IIOCMaTpaHo cJjoxeHUjeM cBeTy” (Breitschmid, 2013: 28). 3a
IIBAjI[apCKOTr 3aKOHO/1aB1la 0CHOBA 32 Kperpake CPOJHUIKUX 0ZJHOCA je U laJbe
HYKJleapHa [I0poAuLa, NyTeM Koje ce o6e36ehyje KOHTUHYUTET y EKOHOMCKO]
noBe3aHOCTH reHeparnuja (Breitschmid, 2013: 28).

[lIBajuapcku 3aKoOHOJaBall, caApXWHOM 4J. 472 ['pabaHckor kojekca,
orpaHMYaBa CyNpy>XKHHUKA y OCTBapUBaky IIpaBa Ha HYKHHU Aieo. Haume, pagu
ce 0 TOMe /ia CyNpYyKHUK OCTaBHOIlA I'yOU IPAaBO HAa HYKHHU JI€0, YKOJIUKO je ¥
BpeMe Ipe OTBapamwa Hacseha HheroBor CynpyKHHUKa CIIOPa3yMHO NOKPEHYT
NOCTYMNaK 3a pa3Bo/j] 6paKa WJIY je 3ajeJHUYKU HACTaBJ/beH, UJIU MaK aKo CY
CYTIPY>KHUIIY }KUBEJIN 0/IBOjEHO HajMathe IBE TOJJMHE IPE CMPTH jeJHOT O] IhHX,
HapaBHO, OBO CBe 110/] YCJIOBOM /Jla CaM OCTaBUJIall 3aBelITabeM UJIH YTOBOPOM
o HacJehuBawy HUje Ipyraddje oapeauro (aetasbHuje: Fokiades, Calame, 2021;
Dorjee-Good, Dardel, 2021; Gerstl, 2023). /lakJie, 0B/ie je IpeIHOCT AaTa OJCYCTBY
NOpOJIMYHe 3ajeIHHUIIE Ca OCTABUOLEM, A He 06e36ehery caMor CynpyKHHKa
(Piotet, 2012: 61; Fankhauser, 2011: 268). Y naBeZieHUM cJiy4ajeBUMa, KaKO Kake
csoBo KoJiekca, Hy»>KHH /IeJIOBU ce 00padyyHaBajy Kao Jla YMPJIH CYNpYyKHUK
HHje 610 y 6paky.l! UcTo pelerbe aHaJOrHO ce IpUMebYje U Ha UCTOIOJTHOT
nmapTHepa U3 perucTpoBaHe 3ajegHune.!? 13

Y Be3u caHaBeJleHOM HOBUHOM, Tpe6a UMaTH y BUY [ia LIBajLapCKX 3aKOHOAaBalj,
He npeJiBuha TaKBO OrpaHUYE€E U 3a IPaBo HacJjleha Ha TeMeJby 3akoHa. Hanme,
CBe JIOK Ce IOCTYIaK 3a pa3Bo/ 6paka NpaBHOCHAXKHO He OKOHYA, CYNPYKHUK
(McTo BaXku ¥ 3a MapTHepa U3 perucTpoBaHe 3ajeiHULE) 3a/ip>KaBa IPaBo Ha
3aKOHCKM HacJseJHU Jieo (AeTasbHO: Dorjee-Good, Dardel, 2021; Croce, 2021;
Novello, 2022). To nasbe 3Hauy, 1a aKo CYNPYKHHUK )KeJIU APYTOT CYNPYKHUKA,
0/l KOTa ce pa3Bo/iY, 1a OHeMOT'yhH y CTULIay CBOjCTBA 3aKOHCKOT HAaCJIeJHUKA,
TO MOPa jacHO Ja NpeJloyy y 3aBelliTakby UK yroBopy o HacsehuBamy. Oner,
C ipyre CTpaHe, MIBajllapCKX HOPMOTBOPALL jaCHO IPONUCYje a pacnoJiarama
MMOBUHOM mortis causa He TpOU3BO/e [1ejCTBO YKOJIMKO je IOKPeHY T NOCTyNaK
3a pa3Bo/, 6paka, 0CUM aKo je U3PUYUTO NpeBUhEHO CynpOTHO.™

11 Buperwu: un. 472, ctT. 2 I'pabanckor kozekca llIBajuapcke.

12 Bupetu: un. 472, ct. 3 'pabanckor konekca llIBajimapcke.

13 Tpeba uMaTH y BUAY [la ca ©3MeHaMa U JonyHaMma ['pahaHckor kogekca ox 1. 7. 2022.
rojuHe, ucTonosHU napTHepu y llIBajiapckoj Kondegepanuju jefHO MOTY 3aK/bYUHUTH 6pakK.
14 Bupetu: uyi. 120, cT. 3 wBajuapckor 'pahaHckor kojekca u 4. 31, cT. 2 CaBe3HOT
3aKOHA 0 perMCTPOBAaHOM NMAapTHepPCTBY U3Mely ocoba uctor noJa o 5. 6. 2005. roauHe
(Loi fédérale sur le partenariat enregistré entre personnes du méme sexe, LPart, RO 2005
5685, 3aKk/by4HO ca U3MeHaMa U JonyHama of 18. 12. 2020. rogune). [IpeyseTo 2. 8. 2023.
https://www.fedlex.data.admin.ch.pdf.
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Y Kojoj MepH lIBajIlapCKU 3aKOHOAaBall ce TPY/HU [a IPUBUJIETYje HaL»KHUBeJIOT
CyNpy>KHUKA UJIM PerUCTPOBAHOT NapTHepa 0CTaBUOLA U KAa0 3aKOHCKOT, aJlu
Y Kao HY>KHOT HacJIe/JHUKA, jaCHO CBeJI0YH U caJip>kHMHA 4J. 473 'pahaHckor
Kozekca. HauMe, o0BUM 4/1aHOM je 3a/ip>KaHO pellierbe 0 IpaBy CyNPY>KHUKA MU
perucTpoBaHoOr IapTHepa ia CBOM CYIIPY>KHUKY UJIK IapTHePY U3 perUCTPOBaHe
3ajeJHULe, pacnoJjiarakbeM mortis causa oCTaBU Ha MNJOLOYXKHBame [e0
3a0CTaBIITHHE KOjU O6U IPUIA0 Y CBOjUHY FbUXOBUM 3aje JTHUYKUM OTOMLUMa.
[To cnoBy Konekca, oBo mpaBo MJI0J0Yy>KHUBamka 3aMeyje IpaBo HacJsebha
CYNPY>KHHUKA UM BaHGpAYHOT MapTHepa Ha TeMeJsby 3aKoHa.'® ¥ ofHOCY Ha
paHuje Baxkehy Bep3ujy 4. 473 I'pahaHckor Kozekca llIBajuapcke, kerosa
HoBeJsiMpaHa Bep3uja u3 2020. rogrHe NpoMNUCyje a ce OBJle UMAjy Y BUAY
He caMo 3ajeJHUYKA Jiella, Beh cBU 3ajejHUYKU noToMLU. HoBUHaA je U To fa
je caZia pacIlOJIOKMBH [le0 3a0CTABLITHHE Y2 lbeHe BPeTHOCTH, Y OJJHOCY Ha
paHuje Baxkehy onpenoy 4. 473, CT. 2 Koja je mpomycuBaJjia Jia je pacrnoJoXXuBHU
Jleo 3a0CTaBLITUHEe Y4 07 BpeJHOCTHU 3a0CcTaBUITHHE. TUM cJ1I060JHUM JleJI0M
3a0CTaBUITHHE CYNPYKHUK UJIU PETUCTPOBAHU MAapTHeP MoXKe, 6e3 UKAaKBUX
OrpaHMYeHa, [la pacloJiae 3a CJ1y4aj CMPTH y KOPUCT CBOT CYNIPY>KHUKA UJIU
peructpoBaHor napTHepa (geTtasbHuje: Fokiades, Calame, 2021; Galland, 2023).

4. TIpoMeHe y BeJIMYUHU HYKHUX Je/I0BA HYKHUX HacJie JHUKa

Jlo pedopme HacsiegHor npaBay lllBajiuapckoj Koudegepanuju uz 2020. roguse,
BeJIMUMHA HYKHUX JleJIOBAa HY>KHUX HacJeJJHUKa 6UJIa je pa3JIMuUuTo opeheHa
Y 3aBUCHOCTH O/} KAaTeropuje Hy»KHOT HacJleJHUKA. [IoToMIU Cy, Ha UMe HYKHOT
Jiesa, ;o6ujanu % oj BpeHOCTH 3aKOHCKOT HacJIeJHOT JleJia, a CyNPY>KHUKY,
MapTHepPY U3 perucTpoBaHe 3ajeJHALEe U POAUTE/bUMA OCTABUOLLA HYKHHU J1€0
je 610 Y2 0/1 3aKOHCKOT HacJIeJHOT Jiesia.'

Opx 1. janyapa 2023. roavHe, IOTOMIM BUIllEe HUCY, Y MOTJIeAY BEJUYUHE
HY>KHOT JieJ1a, IpUBUJIeroBaHa KaTeropuja, 6yayhu za je cajia CBUM HYKHUM
HacJleIHUIIMMa HYKHU Jle0 Y2 3aKOHCKOT HacJieJHOT JieJ1a,!” ocuM, HapaBHO,
aKo caM OCTaBuUJIall y 3aBelliTaky UK YTOBOPY 0 HacsehuBamwy HUje IOTOMKY
,3a/Ip>Kao” % BpeJHOCTU HYKHOT Aea (Zaugg, 2023).

Y mBajuiapcKoj npaBHOj JJUTEPATYPH Pelliehe 0 CMakh ey BEJUUYNHE HYKHOT
JleJla TIoToMaKa uMa onpaBzama.'® CjeiHe cTpaHe, MpaBo HAa HYKHHU [I€0 PEZIOBHO

15 Buperu: 4. 473, ctT. 2 mBajuapckor 'pahaHckor Kogekca.
16 Buperwu: us. 471 mBajunapckor 'pahaHckor kozekca, npe pedpopme u3 2020. roguHe.
17 Bupetu: ui. 471 mBajuapckor ['pahaHckor kozekca, mocse pedpopme u3s 2020. roguHe.

18 VY wBajuapckoj NpaBHOj JUTePATyPU UMaA U MULI/bEHA O NOTPeOU GJIEKCUOUTHOT
oApehuBama KBOTe HYXHOT fleJa, y3uMajyhu y 063Up OKOJIHOCTH KOHKPETHOT cJy4aja.
Bupgetu: Cottier, 2014: 39; Breitschmid, 2013: 28.
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HUje Bulle y PyHKILMjU 06e36ehuBama u3ApKaBama IoToMaka, 6yayhu fa onu
y LIBajl[apCKOM JIpYLITBY, y IpoceKy, Hacsaehyjy kaza HaBpiie 50 roZiMHa, faKJje
y BpeMe Ka/ia cy, 1o MpaBU.Iy, PUHAHCHjCKH JOBOJbHO MaTepHjalHO 06e36eheHu
3a CONCTBEHO U3zipkaBame. OCUM TOra, U IpUMapHa yJiora ip>kaBe Y 6pU3HU 0
CTapyM JIMLIMMa UMa 3a T0CJIeJULLY A ,HaCJIeICTBO HUje BUILE CYIITHHCKH JIE0
cTapama”’, c 063UpOM Ha CBe Ay KU )kUBOTHU Bek (Cottier, 2014: 30-31). C apyre
CTpaHe, yCTAHOBOM HYKHOT JleJla Ce OTpaHW4YaBa NIpUBaTHA ayTOHOMU]a, Kao
OCHOBHH IMPUHIIMII IIBajllapCKOT MpaBHOT cucTeMa. Hy»HU Jileo npe/icTaBsba
NpenpeKy 3a NpeHoC NopoArYHOr npeay3eha Ha oapeheHe npecTaBHUKE
Hape/lHe TeHepalllje, Kao U 3a pacrnoJjiarame y ApyITBEHO-KOPUCHE CBPXE.
OTypza je onpaB/aHO CMalele BEJUYMHE HYKHOT Jlesia noToMaka (Cottier,
2014: 30).

Kapa ce y3aMe y 063up 4yubeHHIIA /1A je, IpeMa pacllooKUBUM HoJjanuMa

u3 2020. roguHe, BpeJHOCT 3a0CTAaBLUITHHE U YYUHEHUX NTOKJIOHA U3HOCUJIA
95 mMusmjapau dpaHaka, HacnpaM 36 muaujapau 1999. roauHe (geTa/bHUje:
Brilhart, 2019: 1), oHZja ocTaje jacHa 6pyra 1mBajuapCKUX BJACTHU Ja TO
MaTepHujaJIHO 60raTCTBO JIeJIOM yCMepaBajy y CBpXe Koje BUIIe MOroayjy
JpPyLUITBEHUM Y OJJHOCY HAa UHAUBU/IYaJIHEe HHTepece, YK/bYy4yjyhu Ty 1 nopes
Ha HacJiehe Koj je, peliuMo, y BeJIMKOM 6p0jy KaHTOHA, MUHHMMaJlaH 3a TOTOMKe,
CYNpy>HHUKa UJIM PETUCTPOBAHOr MApTHePA, aJiu je 3aTO MPUJIUYHO BHUCOK 3a
BaHGpavHOr MapTHepa, Kajla Hacsehyje cBOr BAaHOpAYHOT MapTHEpPa UJIU O/,
Wbera Jlo61ja NoKJIOH, peliuMo Y KaHToHuMa Bayn u KeneBa (Morard, Munier,
2023; Pavone, 2022).

OBaKoO NOCTaB/bEHOM 3aKOHCKOM KOHCTPYKLHMjoM 4. 471 jacHO ce BUAU
Jla $okyc mBajIapcKor HOPMOTBOPLIA HUje BUILlE HAa TPEHOCY MOPOJAUYHOT
6oraTcTBa Ha notoMke, Beh Ha o6e36ebhewy PUHaAHCHjCKE CUTYPHOCTU
CYIpY>KHHKa, OJHOCHO NapTHepa U3 peructpoBaHe 3ajeaHule (Haberling, Ade-
maj, 2021). llTaBuie, kaja HoBeay 4J. 471 mBajuapckor 'pahaHckor 3akoHUKa
MOBEXEMO Ca HeroBUM 4Ji. 216 Koju roBopu 0 MoryhHocTU cynpy»KHHUKa Ja
6payHKM YyroOBOpPOM, Ha JIpyTrayrju Ha4MH 0/} 3aKOHCKOT KUMOBUHCKOT peXXuma,
yropope yuelhe y 3aje JHUYKU CTeUeHOj UMOBUHH, Koje ce, 110 c/10By Kozekca,
TpeTHUpa Kao MOKJIOH inter vivos 3a Cynpy>»KHHKa KOjUu Jlo6uja BUlle, U Ja ce
TaKO CTeueHa MMOBUHCKA KOPUCT He y3KMMa Y 063U NPUJIUKOM U3pauyHaBawba
HYKHHUX eJIOBA HAAXKHWUBEJIOT CYIIPYXKHHUKA, aJIM U PErUCTPOBAHOT IMapTHEPa U
IUXO0BUX 3aje JHUUKUX I0TOMaKa, IOTBphyje ce v nojauaBa Beh cTe4eHU Y THCAK.
Mopa Ceé UMaTu y BUAY [4a OBO pelielkhe HeMa IPUMEHY Yy OJHOCY Ha IOTOMKe
0CTaBUOILA KOjU yjeJHO HUCY U JeClieHJIeHTU HaJAKUBeJIOT CYNpYKHHUKA,
O/IHOCHO peruCcTPOBAHOT NapTHepa. Ibuma npunaja npaso A3, pajy HaMUpemwa
CBOT HY>KHOT JleJ1a, MPUJNKOM U3padyyHaBaa kberoBe BpeJHOCTH, 3aXTEBAjY U
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YKJbYUUBabe yJies1a yMPJIOT CYIIPY>KHUKA KOjU je BehU 0/ OJIOBUHE 3aje JHUYKE
nMoBuHe (metasbHuje: Fokiades, Calame, 2021; Croce, 2021).

Hoeesnpanu ui. 471 mBajuapckor ['pahaHckor kojekca, fakJe, omoryhasa
CBAKOM JIMLY, CHOCOOGHOM Jja paclioJiaXke CBOjoM HMOBHHOM Kako Inter vivos,
TAaKO U mortis causa, 1a TO YUHU Ca HajMawe %2 eHe BpeHOCTHU. To fasbe
oTBapa npocTop 3a ¢paBOpHU30Bake, peIlMMO: BAaHOPAuHOI TapTHepa, NacTopaka,
Jla/JbUX KPBHUX CPOJHUKA, UJIU Jia ce Behu 1e0 UMOBUHE [0/ie/11 HACTAeJHUKY
KOjH je cmocoGHUjU 3a 06aBJ/bakbe MOPOJUYHOTr 6U3HUca (AeTa/bHHUje: Dorjee-
Good, Dardel, 2021; Croce, 2021; Galland, 2023). Y kojoj Mepu je To peasiHO
OCTBapUBO YMHOI'OME 3aBUCH O[] IOpecKe MOJUTHKe Noje JUHUX KaHTOHA KO/,
paspe3rBara nopesa Ha Hacsiehe, HapoYUTO BaHOpaYyHUM nmapTHepyMa (Pavone,
2022; Morard, Munier, 2023).

5.YTuUIaj Be3aHe UHAUBUAYA/THE NIEH3UOHE MITEAbe Ha HYKHH €0

llIBajiapCcKy MEH3MOHU CUCTEM yTeMeJ/beH je Ha IPUHIUITY TPU CTy6a cTapoCcHe
3amtuTe.” [IpBuM cTy60oM 06yxBalieHo je CTapOCHO, TOPOJUYHO U MHBAUCKO
ocurypame. Y Apyrom cTy6y ce HaJase npodecruoHaHe NeH3Uje, a y TpeheM
CTy6y MHUBUAYAJIHA [IeH3WO0HA LITe/ba.?’

[To nmpaBuJy, MeH3WOHA CpeACTBAa MHKOPIOPHUCAHA yV IPBOM H JPYTOM CTy6y
CollMjaJIHe CUTYPHOCTH He YMHE 3a0CTaBLUITUHY U KAao TaKBa He MOTY GUTHU
ruckopuurheHa 3a HaMHUpekwe NOBpeheHOT HYKHOT Jiesia HY>KHOT HacJIeJHUKA,
Beh 3a sipyre cBpxe (Piotet, 2012: 45). /Ip>xaBHe nieH3Hje (KojuM je ob6yxBaheHo
CTapOCHO, TOPOJUYHO U MHBAJH/JICKO OCUTYpathe) MOPajy aZleKBATHO Jla TOKPHjy
OCHOBHe (BUTaJIHe) noTpebe ocurypanuka.’! [[podpecroHaIHUM MeH3UjaMa
Tpeba Aa ce Op>KU >KUBOTHU CTAaHAApP/[ OCUTYPaHHKA KOjH je MOCTojao A0
NeH3UOoHUCaba.?

HUcTo, HayestHO, BaXKU U 3a yiITeheBHHE Koje Cy aKyMyJIMPaHe TOKOM PaHOT
BeKa CBe /10 oJJlacKa y IeH3Ujy y 6aHLM UM ocurypaBajyhem ApylTBYy, Koje
4yuHe cTy6 3a MHUBHU/Iya/IHe IeH3UO0He iTeAbe.”* Y mope/ Tora, HOBeJIMpaHu

19 O wmBajuapckoM NEH3MOHOM CUCUTEMY JleTa/bHO BUJAeTH KoJ: Leimgruber, M. (2022).
Les ,trois piliers” comme modeéle réformateur international.

20 Bupertu: ui. 111, ct. 1 YcraBa lIBajuapcke Kondenepanuje ox 18. 4. 1999. rogune
(Constitution fédérale de la Confédération suisse, RO 1999 2556, 3ak/by4HO ca ©U3MeHaMa U
ponyHama of 13.2.2022, RO 2022 241, FF 2020 6837). IIpeyseTto 22. 7. 2023. http://www.
fedlex.admin.ch/eli/cc/1999/404 /fr#sidebarAnchor).

21 Bupetu:ua. 112, ct. 2, Tau. 6 Ycrasa llIBajuapcke Kondenepanuje.
22 Bupgetu: us. 113, cT. 2, Tau. a YcraBa llIBajuapcke Kondenepanuje.

23 YToMnpaBuy BUAeTH: 4. 82, cT. 4 CaBe3HOT 3aKOHA 0 NpodecroHaJIHUM, TOPOAUYHUM U
WHBaNUACKUM neH3ujama) lllBajiuapcke Kondenepanuje og 25. 6.1982. rogune (Bundesgesetz
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4. 529 mBajuapckor I'pahaHckor KoJlekca HU3PUYUTO NMPONUCYje Aa HYKHU
HacJeJHUK KOMe je HYyKHHU Jie0 ToBpeheH MoXKe 3aXTeBAaTHU Hber0BO HAMUpEHhe
ympaBo o] KOpUCHUKA cTy6a 3a U, ITo je 6usI0 npeaBubeHo u npe pedpopme
HacsiefgHor npaBa us 2020. rogrHe, KOPUCHUKA ) KUBOTHOT OCUTypatba. [IpuTtom,
KOPUCTH KOje Mpou3Jsase U3 OrpaHUYeHOr IJlaHa UHAWBU/JyaJHe IeH3U0He
HITe/ e, YTOBOPEHOT Ca OCUTYPaBajyNuM APYLITBOM, U OCUTYPaHa cyMa KoJ
OCHUTypama 3a c/yyaj CMPTH NOJJIEXKY YMabekby 3a BbUX0BY OTKYIIHY BPeJHOCT.
Y3uMamweM y 063Up OTKYIIHE BPeJHOCTH KOPHUCTHU IO OCHOBY >KUBOTHOT
OCUTypama UJM Ha TeMeJby OTPaHUYeHOT UHAUBU/IYAJHOT NJaHa WTeAbe,
CpOYeHOT ca ocurypaBajyhum apymTsoM, paBopu3yje ce KOPUCHUK HA LITETY
HY>KHOT HacJIeIHUKQ, jep je OHa yBeK HUXKa 0/l BpeJTHOCTH OCUT'ypaHe cyMe
(Piotet, 2012: 44). To He Ba»KH Y 3a MOTPaA’KMBaba KOPUCHHUKA Koja pou3Jia3e
13 Be3aHOI MH/AUBU/yaJHOT IEH3UOHOT NIJIaHa yMPJIOT, YTOBOPEHOT ca 6aHKOM.
OHa ce cMamyjy y nyHoMm o6umy (Haberling, Ademaj, 2021). Kako je ucnpasno
npuMeheHoO y CTPY4YHOj JIUTEPATYpPH, OBAKO KOHCTPYHCaHa pellemha MOTY
06e36eIUTH HY>KHH ZIe0 HY>KHUM HacJIeJHUIIMMA, aJId, y UCTO BpeEMe, MOTY 6UTHU
M3BOp MHOT06POjHUX cnopoBa Mehy HacleJHULMMA oApeheHOr 0CTaBUOLLa, jep
jeus. 529 I'pahaHckor kogekca llIBajuapcke (a McTo Baxku v 3a 4J1. 476 Kozekca),
M3BOp HelpaB/ie, KOHTpaBep3u U IpaBHe HecurypHocTH (Biirgi, Peyer, 2022).
360r Tora je nmpeJIJI0XKeHO, U Ipe pedopMe HacJsieHOT paBa U3 2020. rojuHe,
BUX0BO YKuAamwe (Piotet, 2012: 45).

6. 3MeHe u JonyHe nponuca nocBeheHux yroBopy o Hacjiehuamwy

Jlo pedopme HacsegHor paBay llIBajuapckoj Koudenepanuju us 2020. roguHe,
yroBOp 0 HacJehuBamwy Kao A03BOJbEeH MPABHU N10CA0 KOjUM jeZiHA YTOBOpPHA
CTpaHa pacloJia)ke J1eJIOM WJH LeJJMHOM CBOje UMOBUHE y KOPHUCT JApyre
yrOBOpHe cTpaHe uH Tpeher sinna, 610 je pery/iMcaH Tako MITO je 0OCHOBA Ha
KO0joj je HoYMBaJia 3aKOHCKAa KOHCTPYKIHMja OBOT yroBopa 6uJia cj1060/a laBama.
To jacHo mpoucTH4Ye U3 ofpesbe 1a YTOBOPHU OCTABUJIAL U ITOCJIE 3aKJ/byYerba
yroBopa o HacJiehuBamwy c1060/JHO MOKe Jla pacloJake CBOjOM UMOBHUHOM,
M3y3eB aK0 CAMHUM YTOBOPOM HHje Apyraduje npeJBuheHo UIu cy Jo6GpourHa
JlaBama HecCIojuBa ca o6aBe3aMa Koje IPoOUCTHYY U3 yropopa.?*

HoBesinpanum 4. 494 mBajuapckor ['pahaHckor Kozekca cio60/a JaBama
ce 3aMemyje 3a6paHOM pacnoJiarawa 6e3 HakHaje inter vivos UJau mortis
causa, oCUM yoOH4YajeHUX MOKJOHA UJIK aKO TO HUje U3PUUYUTO NpeaBubheHo

iber die berufliche Alters-, Hinterlassenen- und invalidenvorsorge - BVG, RO 1983 797,
3aKJ/by4YHO Ca U3MeHaMa U fonyHama oj 17. 12. 2021. rogune, RO 2023 254). [IpeyseTo 24.
7.2023. http://www.fedlex.admin.ch/eli/cc/1983/797_797_797/fr/history.

24 Bupetu: 4. 494 mBajuapckor 'pabaHckor kofiekca, npe HoBesa u3 2020. rouHe.
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yrosopoM (Dorjee-Good, Dardel, 2021; Biirgi, Peyer, 2022). Ykosinko TakBa
JIoGpoYMHA paciojiarakmha npeMalilyjy BpeJJHOCT yoOuYajeHUX MTOKJIOHA, OHa Ce
MOTY OCIopaBaTH, nolTyjyhu ogpenoe 4. 522 Koje ce 0AHOCe HA PEYKLH]Y
JIOGPOYMHUX JlaBakba OCTABHOIA, U TO Y MEPHU Y KOjoj HUCY Y carJacjy ca
o6aBe3aMa Koje MPOUCTHYY W3 YroBopa 0 HacjehuBamwy, HAPOUUTO Kaja
cMamyjy 6eHeduUIlHje Koje MPOUCTUYY U3 CAMOT YTOBOPa, U Y CUTYallUju Kaja
TaKBa JoOpOYMHA ZlaBaba HUCY pe3epBrUcaHa y caMoM yroBopy. OBoM HOBEJIOM
Jl0 Kpaja ¥ y MOTIYHOCTH je UCMOIITOBaHO MPAaBUJIO, CAZIPXKaHO Y 4JI. 2, CT. 2
I'pabaHckor kozekca llIBajuapcke ga ,0ouuresHa 3/0ynoTpe6a npaBa HeMa
MpaBHY 3alITUTY".

7. Pepociiea HaMmupewa nospeheHor HykKHoOT AeJia
U3 JOOPOYMHHUX JaBakha 0CTaBUOL,A

Pedopmom mBajuapckor HacaenHor npasa u3 2020. rogrHe HOBeJlMpaHe Cy
u oapen6e ['pahaHckor KofeKkca, nocBeheHe HaMUpewy MoBpeheHOr HY»KHOT
JieJ1a HyKHOT HacJleTHUKa.

Hawume, o 1. janyapa 2023. roguHe y NpUMeHH je GuJia IpaBUJIO Jla ce 3a
HaMUpewe NOBpeheHor HYKHOT JieJia KOPUCTe MOKJIOHH, a TOTOM U pacioJiarama
3a cJy4aj CMPTH Koja IpeJiase pacloJIOKUBHU Jle0 3a0CTaBIITHHe.?> 3MeHe
Y [IONYHe UCTOT YJlaHa cajia, Ipe CBUX OBUX pacroJjarama 6e3 HaJ[oOKHaJe,
[l0/1ajy U 3aKOHCKe HacJie[lHe [leJI0OBe HacJleJTHUKA KOjU y KOHKPETHOM CJ1y4ajy
Hacsehyjy, no6oJsbinaBajyhu Ha Taj HAUWH MO3ULUjY HYKHOT HacJIeJHUKA KOMe
je mpaBo Ha HY>KHU Jleo oBpeheHo.

OcuM Tora, ay ckJaJly ca HaBeJJeHOM HOBUHOM, U3MEHY je J0KUBEO0 U 4JI. 523
I'pabanckor kozekca llIBajiiapcke. Haume, panuje Baxkeha Bep3uja oBor 4jiaHa
npezBubasaje ja ce pacnoJsiaraka 3a cay4daj CMpTH, yYMbeHa y KOPUCT HY KHOT
HacJleJHUKA, YKOJIMKO NIpeMalllyjy ’beroB HYXKHHU [1e0, CMambyjy cpa3MepHo
HM3HOCY KOjU TpeJia3y HberoB HYKHHU Jieo. HoBesnpanu 4. 523 oBor Kojiekca
caza ypebyje 1a ce IpUJIMKOM HaMUPeEHa HYKHOT JleJia HY>KHOT HacJleJHUKA
y3UMajy y 063Up He caMo pacloJjarakmba mortis causa, yiumbeHa y KOPUCT HYKHOT
HacJeJJHUMKa, Beh 1 OHO WITO je, HA UMe HaCJeJHOT JieJja 0 3aKOHY MPUMUO.
3aHUMMJBHBO je ia ce J06pOYHHA JjlaBakba inter vivos KojuMa je XOHOPUCaH HYKHHU
HacJIeJHUK He CIIOMUIbY Kao MOTyhu H3BOp HAMHUPErha lbeTrOBOT HYKHOT JieJia.

Y ogHOCy Ha paHUje Ba)kehe HacJieJHOIIpaBHEe NpPONUCE KOjU HUCY OJIMKe
npeLu3npasy KojuM pefiocyiesloM ce J06pOYrHA JlaBatba KOPUCTE 32 HAMUPEbe
HY>KHOT /ieJ1a, IPONUCH KOjU Cy TOYeJIv Jia ce NpuMewyjy of 1. janyapa 2023.
rofivHe U Ty YHOCe BUlIe peJia, U3BECHOCTH, 1a U NpaBHe curypHoctu (Dor-

25 Bupgetu:us. 522, cT. 1 mBajuapckor 'pahaHckor kojekca, npe HoBeJia u3 2020. rojuHe.
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jee-Good, Dardel, 2021). Haume, 10k je paHuje Baxkehu 4. 532 mBajuapckor
['pabaHckor KoZeKCca yONIITEHO NPOMKUCUBAO J1a ce MoBpeheH HYKHU Zieo IPBO
HaMHUDpYyje U3 pacnoJjarama 3a cjay4daj CMpTH, I1a OHJja U3 J0OPOUYUHUX laBatba
3aKHMBOTA U TO II0YEB 0/] HAjHOBUjeT MOKJIOHA (HAaj6/IMXKer TPeHY TKY OTBapama
HacJseha), na cBe Tako pe/ioM /10 HajKaCHUje YU beHOT IOKJI0HA, 0K Ce HY>KHU
Jleo He HAMUPH, theroBa HOBeJla TO Metha. HanMe, u3MeHe U 10Ny He OBOT 4JlaHa
u3 2020. roauHe oZipehyjy ia ce HY»KHH €0 MPBO HAMUPYje U3 3aKOHCKHUX
HacJieJHUX JleJI0Ba HAacJIeJHUKA, [1a OH/1a M3 pacioJiaramwa mortis causa u HaKkpajy
U3 JlaBama 6e3 HaZloKHa /e inter vivos. BpeJHOCT 0BaKBOT pellleka MIBajLapCKOT
3aKOHO/IaBIla HAPOUUTO J[0JIa3H [0 U3pakaja KaJia ce 3a0CTaBUITHHA Y je THOM
Jles1y Hacsiehyje Ha OCHOBY 3aKOHa, a y IpyroM JieJly Ha TeMeJby pacloJsaramwa
3a cay4daj cMpTH.?® Bynyhu na Moxke 6UTH BUllle JOOGPOYHMHUX JaBakba 3a
’)KMBOTA KoOja ce pa3JIMKyjy He caMo [0 BpeMeHY /JilaBamwa, Beh u 1o npaBHOM
KapakTepy, IIBajllapCKu 3aKOHOAAaBal, 6JiKKe oApehyje u pegocsiel; Kojum
ce HY»>KHU HacJle[HUK HaMUpyje U3 TUX JOOpOUYMHUX AaBama. [IpBo ce 3a
HaMUpee HYKHOT JleJ1a Y3UMajy Ao6povYrHa JaBamha Y KOPUCT CYNpyKHUKA
WJIYM PerucTpoBaHOr MapTHepa, NPOUCTEeKJIa U3 BpadHOr YyroBopa, 0JAHOCHO
MMOBHHCKOT YyTOBOpPa, a Koja ce y3UMajy y 063Up MPUJUKOM H3payyHaBamba
HY>KHUX JleJIoBa. AKO OHa HUCY JI0BOJbHA 32 HaMHpeke NoBpeheHor HYKHOT
JleJ1a, OH ce U3MHpYje U3 MOKJIOHA KOjU Cce YBEK MOT'y OM03BaTHU U KOPUCTHU
KOje IPOUCTHYY U3 OrpaHUYeHOr (Be3aHOr) NJlaHa IEH3UOHE HITe/be, Y UCTO]
cpa3MepH, U Ha Kpajy U3 Apyrux AJoOPOUYUHUX AaBamba inter vivos, IOYeB Of
HajHOBHjUX, 1A PeJIOM JI0 HajCTapHUjux.?’

OHo 1ITO je 6MJIa MpaBHA JiMJeMa roJMHaMa yHasa/, Aa Ju ce A06podYrHa
JlaBatba jeJHOT CyNpy»KHUKA, OJHOCHO PErMCTPOBAHOr MapTHepa Y KOPUCT
Jpyror Cynpy>KHHKa, OJJHOCHO perucTpoBaHOr MapTHepa NyTeM OGpadyHOr
yTroBOpa, OAHOCHO UMOBUHCKOT yTOBOPA CMaTpajy OKJOHUMaA inter vivos Uid
mortis causa, cazia je To HOBeJIOM 4JI. 532 pa3pelieHo. TakBa pacrnoJiaratba YuHe
pacroJiarasa 3axnBoTa.?® Kako je Beh npumMeheHo y cTpy4YHOj IMTepaTypu oBa
JiuJjieMa HUje caMo TeOPUjCKOT, Beh MHOro BHLIe NPaKTHUYHOT KapaKTepa, jep
3a/lupe y caM IOCTyIaK M3padyyHaBaka BpeJHOCTH HYKHOT JieJia U peZlocyes
HEroBOT HAMHpPEHA M3 0CTABUOYEBUX AOOPOUYUHUX JlaBawa (Croce, 2021).

26 HaompaBaaHocT oBakBe JjonyHe TekcTa ['‘pahanckor kogekca llIBajijapcke Beh je panuje
yKa3aHo y npaBHOj Teopuju. BugeTu: Piotet, 2012: 54.

27 YnopenuTtu: paHuje Baxkehy Bep3ujy 4. 532 mBajuapckor 'pahaHckor kozekca u
BEep3Ujy UCTOT 4J1aHa Koju je oA 1. janyapa 2023. roauHe y IpUMEHH.

28 VY mpuJjor npuxBaT/bUBOCTHU TaKBOT pelliewha BUuAeTHU: Dorjee-Good, Dardel, 2021;
Fokiadeés, Calame, 2021. CynpoTHO MUlll/beke BUJeTH KoJ;: Piotet, 2012: 56.
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8. 3ak/py4yHa pa3sMaTpama

Kako ce moxe BU/jeTH, npBa pasa pepopme HacsieJHOT npaBa ,He Aupa” y
nocTtojehy CTpyKTypy ycTaHOBe HacsiehuBama, jep ako 6U ce beH ,,... MeXaHHU3aM
CYLUITUHCKH IPOMEHNO0, EKOHOMCKH TOKOBH MOTJIH GH /1a Ce IPeyCcMepe Ha HA4YUH
Jla ce MojaBe HeXeJbeHU ePeKTH, KOju MOTYy UMAaTH HecarJieIuBe Mocje/tlile C
063UpPOM Ha NMPOIOPIHje NPUBPEJHOT CYNCTPATa KOjU Ce TOAUIIbE PEHOCU
HacJieJHONPaBHUM IMPONKUCUMa. 360T Tora ce eKCIIepUuMEeHTH He Ipenopy4ayjy”
(Breitschmid, 2013: 27).

Buiue je Hero jacHo Aa IBajllapCKy 3aKoHO4aBal, peopMOM HacJleAHOT IpaBa
u3 2020. roguHe, TO jeCT pellelbUMa O CMamkbelby HYXKHOT Jlesla IOTOMaKa U
YKH/Jamy IIpaBa Ha HY>KHU Jle0 POAUTE/bA, CTaBJ/ba y IIPBU IIJIaH EKOHOMCKE
HMHTepece CyIpy>KHUKa UJIY TapTHepa U3 perucTpoBaHe 3ajeHULe 0CTAaBHUOL A,
JIOK je 04yBamwe UMOBHMHE, Y OKPHUJbY [TIOPOJHLE, OJ CTPAHe CPOJAHHUKA, KaKO
NIOTOMaKa, TAKO U JUPEeKTHHUX IIpeJiaKa y ApyroM iany. OBaKBy IpUBUJIETU]Y Y
KOPUCT CyNpy>XHHUKA UJIM NApTHepa U3 perMCTPOBaHe 3ajeIHHUILe, IBajLlapCKU
HOpMOTBOpal, JjoHeKJle ybJsaxaBa HOBUHOM J1a HAJ)KUBEJIU CYNPYXKHUK
ry6u npaBo Ha HY>XHU Jle0, YKOJIMKO je ¥ TOKY IMOCTYIKa 3a pa3Bo/, 6paka
jelaH oj cynpy:KHHUKa yMpo. UcTo peliewe npeaBubeHo je v 3a napTHepa
13 peructpoBaHe 3ajefHulle. HejacHo je, MehyTuM, 3a1ITo HaJKUBEJIOM
CYNpPY>KHUKY WJIM PETUCTPOBAHOM NApTHeEPY, y TaKBOj CUYTaLUjH, HUje
yckpaheHo IpaBo Jla Ha TeMeJby 3aKOHa HacJlelU CBOT YIIOKOjeHOT CYPYKHHUKA,
OZITHOCHO PerucTpOBAHOT NapTHepa, Beh je To ocTaBU.JIaL, 3a XKUBOTA, MOPAO
WU3PUYNTO Jia IPpeiBU/AU Y CBOjOj U3jaBU NOC/Ie/be BoJbe (3aBellTamwy U Y
yroBOPY 0 HacJiehuBamwy).

Hamepa mBajuapckor 3akoHOAaBLa [ia HAacJleJHONpaBHe NPONKCe NpUaaroau
CTBApHUM TOKOBHUMA KUBOTA U [1a YBAXKU COLIMjaJIHY Be3y K0jy je ocTaBUIAL 3a
»)KMBOTa OCTBApUO U HErOBao ca BAHOpPaYyHUM NMapTHEPOM HUje peasii30BaHa.
[lapazokcaJsiHo je fAa LIBajLIAapCKY NAapJaMeHT, 10/, IJIAIITOM 3aLlITUTEe MOPOAULE,
yBaXkaBa W WITHUTU HACJeJHONIPaBHE UHTEpPeCe CyNpPyKHUKA UK apTHepa
Y3 perucTpoBaHe 3ajeJHUIIE KOjU Cy ca OCTABUOLEM U3rpPaJUau NOPOJAUUHY
3ajelHULY, aJlM y NOrJIely MCTe CUTYyallje, BAHOPA4YHOT apTHepa JJ0BOAHU Y
HepaBHONPaBaH I0J103Kaj, YTOJMKO BHUILle IITO BaHOpavyHe 3ajeHULIE HUCY
criopaZiMyHe MojaBe y LIBajllapCKOM CaBPEMEHOM /1Py LITBEHOM MUJbEY.

M3MeHe U fonyHe MBAjIapCKUX HACJeLHONPABHUX MPOMKCA KOje ce THYY
yroBopa o HacjehuBamy, a Koje cajia y NPBHU MJAH CTaBJ/bajy 3abpaHy
YrOBOPHOM OCTaBHOLy Aia 6e3 HaJIOKHa/e, ocJie 3aK/byUermha OBOI IPaBHOT
10CJIa, pacroJjiaXKe CB0jOM UMOBHHOM, KaKO 32 )KMBOTA, TAKO U 3a CJIy4aj CMPTH,
O0CUM yOoOHYajeHUX MOKJIOHA, YMECTO CJI060/ie OOPOYNHHUX JlaBakha Koja je
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paHuje BaXUJIa, y CIAYK6H Cy nojayaHe 3alITHTE HACIeHOITPABHUX HHTEpeca
yrOBOPHOT HaCJIeJJHUKA.

[IpaBHO-TeXHHUUYKa N0GOJbIIAKA U TP U3upaa TeKcTa ['pahaHckor kogekca
llIBajuapcke Kondenepanuje, koju ce TUde pejpocyaesa JOOPOUYMHUX JaBakba
M3 KOjUX Ce HaMHUpYje NoBpeheHU HYKHU 1e0, MOTY 6UTH 0J1 KOPUCTU HYKHOM
HacJeJHUKY U JONPUHETH BUILIEM CTENEHY IpaBHe CUTYPHOCTH.
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REFORM OF INHERITANCE LAW IN THE SWISS
CONFEDERATION (REFORM PHASE D)

Summary

In this paper, the author sheds light on the 2020 reform of the Swiss inheritance
law, which was instituted by amending the succession law provisions of the Civil
Code of the Swis Confederation (2020). The new provisions have been in force sin-
ce January 2023. The research on this subject matter is aimed at determining the
scope and the quality of the revised Swiss legislation on intestate succession. To
this effect, the author focuses on a number of new provisions related to statutory
heirs: reduction of the children’s protected share (forced heirship portion of the
decedent’s descendants); abolition of the parents’ protected share (forced portion
of the decedent’s parents); loss of the forced portion for the survivingspouse or
same-sex partner in a registered civil partnership in case the divorce proceeding
or the proceeding for dissolving a registered civil partnership has been initiated
but a spouse or a registered civil partner dies before the proceeding is terminated;
a qualitatively different concept of contractual freedom embodied in inheritance
contracts; the impact of the “three-pillar system” of the Swiss pension and disability
insurance on the exercise and protection of the right to forced portion; changes
and nomotechnical improvements of provisions concerning the order of gratuitous
donations from which the forced heirs’ portion is settled. For the purposes of this
paper, the author applied the dogmatic legal science reseearch method, the norma-
tive legal research method, and the legal history research method. In the author’s
opinion, the new provisions on intestate succession are largely aimed at ensuring
a greater freedom of testamentary disposition of gratuitous donations, both inter
vivos and mortis causa. However, the new legal solutions seem to be insufficiently
aligned with the social circumstances in contemporary Switzerland because the
right to statutory inheritance is not recognised to an extramarital partner, whereas
it is granted to a spouse or a same-sex partner from a registered civil partnership,
even though extramarital partnerships are equally present in real life as marriage
and registered same-sex partnerships.

Keywords: Swiss law, reform of the inheritance law, intestate succession, decedent’s
extramarital partner, expanding the freedom of testamentary disposition inter
vivos and mortis causa.
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Abstract: As juveniles fall into the category of insufficiently mature and
vulnerable persons, Serbian law has traditionally recognized the special
status of minors within the framework of criminal law protection, regard-
less of whether they are perpetrators or victims of crimes. In recent times,
certain steps have been taken to ensure their more comprehensive protec-
tion. However, in all these efforts to strengthen the criminal-law protection
of minors, one of the criminal offences against marriage and family seems
to have remained “under the radar”: the criminal offence of cohabitation
with a minor (Article 190 of the Criminal Code). While life in an extramarital
union can be harmful for minor’s health, education, economic situation (etc.),
this cohabitation community with a minor may be just a cover for sexual,
labor or other forms of exploitation and abuse of minors. In this context,
the subject matter of research in this paper is the normative framework
of this criminal offence, and its application in domestic judicial practice,
particularly in view of achieving the criminal-policy goals de lege ferenda.
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1. Introductory remarks

In the criminal legislature of the Republic of Serbia, juveniles or minors traditi-
onally enjoy a special status in terms of legal protection, regardless of whether
they are perpetrators or victims of criminal offences. It is fully understandable
and justifiable considering the characteristics of this social category, which
includes young people who are still in the process of biological, psychological
and social formation, development and maturation. Although Serbian law has
traditionally recognized the need for rules adapted to this social category, cer-
tain steps have been taken in recent times to ensure their more comprehensi-
ve protection. Thus, the Act on Juvenile Criminal Offenders and Criminal Law
Protection of Juveniles (2005)! unified specific legal solutions from the area of
substantive, procedural and enforcement criminal law within a single source of
law. This tendency was furthered in the Act on Special Measures for Preventing
the Commission of Sex Crimes against Minors (2013)? which inter alia envisaged
a special record of sex offenders, introduced a ban on punishment reduction
and parole, prescribed that there shall be no statute of limitations on criminal
prosecution and execution of punishment in sex offences involving minors, and
introduced other special legal consequences of punishment.? This was in line
with the earlier amendments to the Criminal Code, introduced in compliance
with the CoE of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse (2007),* and the latest amendments to the Cri-
minal Code (2019),° which introduced a sentence of life imprisonment in order
to ensure an adequate punishment for the perpetrators of the most serious sex
crimes against life and limb in case the consequence of the crime is death of a
child, a minor, a pregnant woman or an infirm person of impaired physical or
mental health. The same conceptual framework was pursued by the working
group created by the Ministry of Justice which was tasked to draft the legislative
act on the so-called Amber Alert, a special mechanism for instituting a faster and

1 Acton Juvenile Criminal Offenders and Criminal Law Protection of Juveniles, Official
Gazette, no. 85/05.

2 Act on Special Measures for Preventing the Commission of Sex Crimes against Minors,
Official Gazette, no.32/13.

3 Formore, see: Munaaunouh-Credanosuh, 2013: 377-393, MunaguHosuh-Credanosuh,
2014a: 567-584, and Musnagunosuh-Crepanosuh, 2014b: 447-462.

4 The Act on the ratification of the Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Abuse, Official Gazette - International
contracts, no. 1/10.

5 The Criminal Code of the Republic of Serbia, Official Gazette, no. 85/05, 88/05-corr.,
107/05-corr., 72/09,111/09, 121/12,104/13, 108/14, 94/16 and 35/19.
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more efficient search for missing or abducted children.® Yet, in these efforts to
strengthen the criminal-law protection of minors, one criminal offence against
marriage and family seems to have remained “under the radar”: the criminal
offence of cohabitation with a minor in an extramarital union (Article 190 CC).
There is no need to elaborate on the thesis that life in an extramarital union
can be harmful for a minor in terms of physical an mental health, education,
economic dependence, etc. Such cohabitation may also be just a cover for sexu-
al, labor or other forms of exploitation and abuse of minors. In this context,
the subject matter of research in this paper is the normative framework of the
criminal offence of extramarital cohabitation with a minor (Article 190 CC) and
its application in domestic judicial practice. The analysis aims to examine its
appropriateness and applicability de lege ferenda in view of achieving the policy
goals which triggered the criminalization of this offence.

2. Object of protection in an extramarital union with a minor

The criminal offence of cohabitation with a minor falls into the group of cri-
minal offences against marriage and family (envisaged in Articles 187-197 of
the Serbian Criminal Code). Given the fact that Article 190 CC envisages a dual
object of protection, the incriminated offences are classified into two groups:
criminal offences against marriage and criminal offences against family (Jlesuh,
2021: 111-112, JoBameBuh, 2017: 102). In light of this classification, there is a
question concerning the classification of the criminal offence of cohabitation
with a minor in an extramarital union, i.e. which of the two groups it falls into.
Itis evident that such a union does not protect marriage,” nor is it formally and
theoretically supported that it protects the institution of extramarital unions
as such. It could perhaps be argued that this criminal offence indirectly protects
the family because the functionality of an extramarital union with a minor may
be disputable, considering the fact that the minor is still immature, in the pro-
cess of biological, cognitive, psychological and social development, and still in
great need of assistance and support to gain their own independence. However,
it seems that the ratio legis of this incrimination is to be found in the need to
protect minors from entering into extramarital unions, which may be harmful to
their physical and mental health, which may considerably hinder or completely
obstruct their education, and thus limit their future prospects. For this reason,
in the legislations of some foreign countries, the group of crimes including the

6 Ministry of Justice (2020). Working group of the Ministry of Justice for introducing
AmberAlert,11.03.2020; https://www.mpravde.gov.rs/sr/vest/29094 /radna-grupa-
ministarstva-pravde-za-uvodjenje-amber-alarma.php

7 Thereisacontrary (minority) opinion that the incrimination protects marriage indirectly
since it prohibits “alternative” extramarital unions (Josuh, 2001: 727, HopheBuh, 2014: 78).
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cohabitation with a minor was designated as criminal offences against marriage,
family and children, which is the case in the legislation of Croatia and some other
neighboring countries.?

The Croatian legal theory emphasizes that Chapter XVIII of the Croatian Criminal
Code (Articles 167-179a) protects a number of correlated social goods: marriage
(by prohibiting bigamy, illegal marriage, and forced marriage), family (by envisa-
ging penalty for violation of family obligations, abandoning a next of kin in times
of hardship, breach of maintenance obligation, incest, and domestic violence)
and children® (by prescribing penalty for an adult living in an extramarital uni-
on with a child, child abduction or taking a child from their family, adoptive or
foster family, guardian or guardianship authority, child abandonment, fraudulent
change of child’s family conditions, violation of children’s rights and privacy
(Cvitanovi¢, Derencinovi¢, Turkovié, Munivrana Vajda, Dragic¢evi¢ Prtenjaca,
Marsavelski, Roksandi¢ Vidlicka, 2018: 227-228). Yet, in Croatian criminal law
theory, there are different standpoints on the object of protection in this criminal
offence: protection is primarily provided to children and indirectly to the family
(Hirjan, Singer, 1991: 235); children and marriage are protected concurrently
(Novoselec, Turkovié¢, Derencinovi¢, Cvitanovi¢, Bojani¢, Grozdani¢, Kurtovié,
2007: 205); there is an exclusive protection of children only (Separovi¢, 1987: 94).

In view of the internal systematization of these subgroups, it should be noted
that the Serbian criminal law literature includes a similar opinion: thus, besides
the first group of offences which are undoubtedly related to the criminal acts
against marriage, there is the second group of criminal acts that are definitely
committed against family and minors (Mpsuh [leTpoBuh, 2019: 146); the latter
group includes: cohabitation with minors in an extramarital union (Art. 190
CC), child abduction (Art. 191 CC), change of child’s family status (Art.192 CC),

8 See: Chapter XVIII of the Criminal Code of Croatia, Narodne novine, no. 125/11, 144/12,
56/15,61/15,101/17,118/18,126/19,84/21 and 114/22. Similar butless precise provisions
are envisaged in the Criminal Code of the Federation of Bosnia and Herzegovina (Official
Gazette of FB&H, no. 36/03, 21/04-corr., 69/04, 18/05, 42/10, 42/11, 59/14, 76/14, 46/16,
75/17 and 31/23), which envisages criminal offences against marriage, family and young
persons (Ch. XX). The criminal offences against marriage, family and youth are also part of
the Criminal Act of the Br¢ko District (Official Gazette of the Brcko District of B&H, no. 19/20-
consolidated text) and the Criminal Code of the Republic of Northern Macedonia (Official
Gazette of RM, no. 37/96, 80/99, 4/02, 43/03, 19/04, 81/05, 60/06, 73/06, 7/08, 139/08,
114/09,51/11,135/11,185/11, 185/11, 142/12, 166/12, 55/13, 82/13, 14/17, 27/14, 28/14,
115/14, 132/14, 160/14, 199/14, 196/15, 226/15, 97/17, 248/18 and 8/23), but neither act
provides a definition of young persons or youth (respectively).

9 Under the Croatian criminal law, a child is defined a person under the age of 18
(Art. 87 para.7 CC RC). In Serbian criminal law, there is a distinction between a
juvenile (a person under the age of 18),a minor (a person over 14 who has not turned
18), and a child (a person under the age of 14) (Article 112, items 8, 9, 10 of the CC).
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child abandonment, neglect and abuse (Art. 193 CC), serious (qualified) forms
of domestic violence (Art. 194, para.3 CC), and incest (Art. 197 CC). The former
observations indicate that it may be justified to consider renaming this group of
criminal offences (as criminal acts against marriage, family and children) and
clearly designating which of these crimes are committed against minors, which
will ensure their adequate protection and relevant punishment for the offender.

3. The essential elements of the criminal offence
of extramarital union with a minor

This criminal offence is committed by an adult person who lives in an extrama-
rital union with a minor (Article 190 para.1 CC). The Serbian CC does not define
the concept of an extramarital union but comparative law shows otherwise.!
The lack of an authentic interpretation of this concept in the context of criminal
law implies that the provisions of the Family Act (hereinafter: FA) have to be
taken into account as relevant.!!

In the Family Act, an extramarital union is defined as a more permanent union
of life of a woman and a man, whose relationship is not barred by any marital
obstacles (Art. 4 FA). This definition contains certain constituent elements
that are the basic preconditions for the existence of an extramarital union:
the presence of the community of life, different gender of extramarital par-
tners, monogamy, stability and duration of the union, which is a notorious fact
(Mowasuh, Baamkosuh, 2019: 139); some authors indentify additional elements:
the community of life, the length/duration of the union, and the absence of ma-
rital obstacles (ITaHnos, 2022: 151-152).

The community of life means that extramarital partners live together (co-ha-
bitate), share a place of residence, eat together, equally contribute to earning
and spending their finances, have joint responsibilities, spend free time to-
gether, have intimate sexual relationships, etc. An extramarital union is not
to be identified solely with sexual relations between partners, even if they are
of permanent nature. It should be also borne in mind that a consensual sexual

10 The Criminal Code of Croatia defines an extramarital union as a life union of a more
permanent character, or a union of less permanent character as a result of which the partners
have a child (Art. 87 para. 10 CC RC). This concept was not a subject matter of authentic
interpretation in the original version of this Code, for which reason the courts resorted to
applying the definition of an extramarital union from the family law. In order to provide
for the application of this concept within the framework of the Criminal Code, the legislator
decided to introduce this definition, whose effectiveness is still questionable. For more, see:
Gari¢, 2006: 30; Luci¢, 2015: 109.

11 The Family Act, Official Gazette RS, no. 18/05,72/11, and 6/15.
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relationship (intercourse) with a person under the age of 14 is not treated as a
criminal act, unless committed under the conditions prescribed in the criminal
offences envisaged in Chapter 18 (Articles 178-186) of the Serbian Criminal Code
(sexual offences). This is an additional argument in favor of the conclusion that
the purpose of this incrimination is not only the protection of minors from en-
gaging in sexual relations early in their lives but also from cohabitation which
implies various obligations and constraints imposed by an extramarital union.
Unlike marriage, an extramarital union excludes the possibility of living in se-
parate residences. In case spouses decide to live apart, marriage still formally
exists. In out-of-wedlock relations, the union ends in case of separation, due to
its extramarital nature and the fact that Serbian law does not require any for-
mal registration of such unions.!? In other words, without the community of life
which binds together the emotional, sexual, procreative, economic, intellectual,
cultural and other needs of a man and a woman, marriage still formally exists
(albeit only as “an empty shell”); on the other hand, an extramarital union is
terminated without the community of life.

The essential elements of an extramarital union are its permanence and stability.
Yet, permanence is a rather flexible term and competent courts assess the actual
substance of this legal standard on the basis of relevant circumstances in each
single case. Thus, some foreign legislations tend to specify this legal standard
in the interest of legal equality and certainty.'* However, there are cases where
Serbian criminal courts did not insist on permanence as an essential element
of extramarital union. For example, in a number of judicial decisions, the court
concluded that the criminal act was committed “when the accused lived with the
injured party in his sister’s apartment for two days although they planned to live
in a rented apartment”,** or that “the termination of the extramarital union after
eight days because the accused made the injured party return to her parents has no
relevance for the commission of this act”*> Although quite similar, these examples
are substantially different. Namely, the second case completely dismisses the

12 For more on the registration of extramarital unions, see: Kas¢elan, 2012: 92 et seq.

13 Under the Croatian law, an extramarital union must last for at least three years; it may
be shorter if the partners have a child or if the union results in marriage (Art. 11 para.l of
the Family Act, Narodne novine RC, no. 103/15, 98/19, 47/20 and 49/23). This formulation
significantly differs from the provision in the Croatian Criminal Code (see supra footnote
10). A similar solution is envisaged in the Art. 12 of the Family Act of Montenegro (Official
Gazette RM,no.1/07 and Official Gazette RM,no.53/16 and 76/20). Yet, the time limits cannot
solve all problems as they can resultin absurd situations. For example, an extramarital union
could have lasted three years, but this status would not be legally recognized if the union
was terminated a little before the termination of the prescribed period.

14 Judgment of the Supreme Court of Serbia, no. 1351/88.
15 Judgment of thee Basic Court in Belgrade, no. 31/95.
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element of permanence because the period of eight days is too short to be consi-
dered relevant, while the first case is based on the intention of extramarital par-
tners to have a long and permanent relationship, considering that the partners
planned to live in a rented apartment after living together in the accused sister’s
flat. Itis interesting to note that the Justification of the Preliminary Draft of the
Family Act explains that the length/duration of an extramarital union is not of
crucial importance as is the intention of extramarital partners to get involved
in a long-lasting relationship (Ilanos, 2022: 152). While it may be difficult to
determine the impact of this justification on criminal courts, there is a dilemma
about how helpful this instruction actually is because it introduces the element
of intent, which is subjective and often more difficult to prove than the objective
fact of the actual length of an extramarital union.

The next essential element and precondition for establishing the presence of
an extramarital union is the different sex of extramarital partners, which clearly
shows that this union can be only the union between a man and a woman. In
light of the criminal offence of cohabitation with a minor, it means that the active
and the passive subject are not defined only in relation to their age (an adult
person and a minor), which is evident in the legal formulation of the criminal
offence, but also in relation to their sex, particularly considering the concept
of an extramarital union accepted in Serbian family law. Here, we may observe
one of the drawbacks of the envisaged criminal offence. Namely, in terms of sex
the legislator was not consistent in its intention to protect minors because the
minors who live in a permanent homosexual extramarital unions have remained
without any legal protection. Some authors consider this to be one of the reasons
for the decriminalization of the offence envisaged in Article 190 CC (CTojaHoBuA,
2022: 649). However, there are arguments in favor of a completely different
stance. Relying on the principle of special protection of minors, it is possible to
redefine this criminal offence in the manner which has already been applied in
the legislations of other countries.'® Thus, the term “extramarital life” should
be used instead of the term “extramarital union”. On the other hand, as criminal
law relies on the interpretation of the family law provisions, this problem may
be resolved indirectly by amending the current definition of an extramarital
unit (which is unlikely to occur in the near future). While the Draft Civil Code
does not propose a new solution,'” the problem is further complicated by the

16 SeeArt. 170 of the Criminal Code of Croatia. This criminal offence is an example of formal
subsidiarity because the act is committed by an adult person who lives with a child under
the age of 16, provided that cohabitation with a minor does not constitute a more serious
criminal offence which is punishable by a more serious punishment.

17 See: Art. 2215 of the Preliminary Draft of the Civil Code, Government of the
Republic of Serbia, Commission for drafting the Civil Code, Belgrade, 29 May 2015;
https://www.mpravde.gov.rs/files/NACRT.pdf, (20 May 2023).
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slow process of adopting the Act on Same-sex Civil Partnerships'®, which does
not provide a solution either. Even if we assume that homosexual unions with
minors are quite rare and that minors are thus less likely to be victimized in
such partnerships, victimization may not be ruled out in same-sex partnerships.
Given the fact that some other offences were formulated in a “gender neutral”
manner, the legislator could have applied the same approach to the offence of
cohabitation with a minor by simply replacing the term “extramarital union”
with the term “extramarital life”.

The extramarital union is also characterized by monogamy, which is open to
interpretation due to its dual meaning. Namely, the Serbian family law prescri-
bes that a person is not allowed to enter into two or more extramarital unions
simultaneously, nor is he/she allowed to be married and live in an extramarital
union with another, and enjoy the rights that are analogous to the rights gran-
ted to spouses. This proves that borrowing the term “extramarital union” from
civil law is not appropriate since it is very difficult to deny that minors may be
victimized even if they live in an extramarital union with an adult partner who
is still formally married but does not actually live with his/her spouse. The same
applies to some other possible arrangements which are not recognized as extra-
marital unions in the Serbian legal system, such as “dual” extramarital life (e.g.
when an adult person permanently works and lives with a partner in one city
and has another partner in another city whom he/she sees at the weekends), or
“group” extramarital life (i.e. having several extramarital partners at the same
time, which is analogous to polygamy).

An extramarital union is a notorious (indisputable) fact when it is public, appa-
rent and generally known to the community. This essential element distinguishes
it from all other forms of covertlove affairs or temporary partnerships. However,
it seems that insisting on this feature may not be quite in favour of providing
a special protection of minors because it may prompt covert and disguised
extramarital life with a minor.

Another essential element in the legal definition of an extramarital union is
the absence of marital obstacles (impediments). Under the Serbian Family Act,
these obstacles are: already existing marriage, mental incapacity or impaired
reasoning capacity, consanguinity (blood relationship), age of minority, lack of
free will (voluntary consent), and guardianship relationship (Art. 17-24 FA).
It is important to explore the relevance of these impediments in criminal law.
As already noted, in the context of criminal law, the existing marriage of an

18 Ministry of Human and Minority Rights (2021): Public debate on the Proposed Draft
Act on Same-sex Unions, https://www.minljmpdd.gov.rs/javne-rasprave.php, (accessed on
20 May 2023).
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adult person would not exclude the existence of an extramarital union with a
minor; however, the other obstacles might be relevant due to their potential
impact on the legal qualification of the criminal offence. For example, in case
of a sexual intercourse with a minor, the minor’s impaired reasoning capacity
(mental incompetence) may result in qualifying the act as a sexual intercourse
with a helpless person who is incapable of giving consent (Art. 179 CC); in a
guardianship relationship, it may be qualified as a sexual intercourse involving
the abuse of position (Art. 181 pagra.3 CC); in case of blood relations, it may be
qualified as incest (Art. 197 CC).” The lack of will (voluntary consent) implies
that a person who is not free to decide cannot be compelled to enter into an
extramarital union (Art. 24 CC). This condition is significant for criminal law
because the criminal offence of cohabitation with a minor is committed only if
the extramarital union is concluded with a minor’s consent. Otherwise, due to
the lack of free will (voluntary consent), this may be treated as a criminal act
against sexual freedom (sex crime) or a criminal act againstindividual rights and
freedoms. The consent of a passive subject does not exclude the unlawfulness
of the act, which is accepted as a solution in some other criminal acts, such as
sexual intercourse with a child (Art. 180 CC). Finally, as noted in judicial prac-
tice, an adult person shall not be exculpated not even if he/she has acted upon a
minor’s persuasion or imitative to establish an extramarital union (Judgment
of the Supreme Court of RS, 1009/80).

In terms of the commission of this criminal offence, it should be noted that the
very act of entering into an extramarital relationship is sufficient to consider
the offence completed. Namely, for the act to be punishable, the occurrence of
some negative consequence from life in such an extramarital union is not requ-
ired, but this should be taken into account when determining the punishment,
particularly considering the impairment of a minor’s normal psycho-physical
development, health hazards in case of early pregnancy, termination of educa-
tion, loss or abandonment of employment, and similar circumstances. In terms
of classification, it should be said that cohabitation with a minor is an iterative

19 Under the Serbian Family Act, blood relationship is an obstacle when it comes
to first-degree relatives and second-degree relatives, such as brother and sister,
half-brother or half-sister, uncle and niece, aunt and nephew, brother’s and sister’s
children, or half-brother’s and half-sister’s children (Art. 19 FA). Adoptive relations
are an obstacle in the same way as blood relations (Art. 20 FA). As for in-law relations,
there is a ban on marriage between father-in-law and daughter-in-law, mother-
in-law and son-in-law, stepfather and stepdaughter, stepmother and stepson; yet,
marriage between these persons may be allowed by the court for justifiable reasons
(Art. 21 FA). On the other hand, incest is a criminal act only in case an adult has a
sexual intercourse with a minor who is his/her first-degree relative or with a minor
brother or sister.
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criminal offense because it establishes an unlawful situation which lasts from
the moment of entering into an extramarital union with a minor to the moment
of terminating that union; this period is taken into account in calculating the
time limits for the expiry of the statute of limitations for criminal prosecution.

The active subject is an adult, while the passive subject is a minor (a person who
has turned 14 but is still under the age of 18). Therefore, an extramarital union
between two adult persons and an extramarital union between two minors is
not punishable by law. It cannot be denied that the community of life can be
established with a person under the age of 14, which cannot be subsumed under
this act but it may be qualified as a sexual intercourse with a child (Art. 180 CC).
However, given that this act presupposes a sexual intercourse or a similar act,
there is a dilemma related to the situation where there is the community of life
devoid of any sexual contact (intercourse). Even without any sexual intercourse,
the community of life with a minor may be harmful in case there is any other
form of abuse, such as work exploitation of a minor.

In terms of age, this criminal offence can refer to various situations: when the
age difference between the active and the passive subject is significantly great,
or when itis so small thatitis irrelevant, which is not recognized in this incrimi-
nation, although the inconsiderable difference in physical and mental maturity
is taken into account in other criminal acts. Thus, some scholars conclude that
the act de lege ferenda may be partially decriminalized, whereas the current
solutions may indicate that a less serious criminal offence has been committed
(CtojanoBuh, 2022: 648). The situation is not the same in case the passive su-
bject has just turned 14, or has turned 16, which is the age limit when the court
may allow the minor to marry in certain exceptional cases: if the subject has
attained physical and mental maturity for exercising marital rights and duties,
and if there are justified reasons for marriage (Art. 23 FA). Under Serbian law,
the minor’s age can only have an impact on determining the length of a sentence,
which is different in some other legislations (e.g. Croatian CC) where the act does
not exist unless a person is over the age of 16.

The subjective element of this criminal act is intent. The perpetrator should be
aware of all the elements of this act, particularly of the idiosyncratic properties
of the passive subject (e.g. age), and exercise free will to establish an extramarital
union with a minor. The perpetrator is not required to know the exact age of
the passive subject, but only that he/she is a minor. However, considering the de
facto nature of this union which is not formally registered, we may not rule out
the active subject’s misconception (mistaken belief) about the passive subject’s
age. In case the offender wrongly believes that his/her partner is an adult, there
is an actual misconception in the narrow sense. Depending on whether it may
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be discarded or not, mistaken belief may completely rule out the presence of the
act (actus reus) and the offender’s culpability (mens rea), or it may have a signi-
ficant impact on the sentence as a possible basis for reducing the punishment.
The motive for establishing an extramarital union with a minor is not crucial
for establishing the presence of this criminal offence. This act may be driven by
the partners’ plan to enter into marriage, and this fact is taken into account in
the process of determining the sentence.

Under the current Serbian Criminal Code, another form of this criminal offence
exists when a parent, adoptive parent or a guardian enables a minor’s cohabita-
tion with an adult person or induces a minor to establish such an extramarital
union (Article 190 para.2 CC). Compared to the earlier legal solution (Art. 115
CC), this act has a narrower scope; namely, the former solution envisaged that
a parent, adoptive parent and guardian were to be held responsible whenever
they allowed a minor to live in an extramarital union or when they induced a
minor to do that; the new provision specifies that it refers only to enabling and
inducing such a union with an adult.?’ This means that the establishment of an
extramarital union between two minor partners used to be punishable by law,
which is not the case under the present Criminal Code. Yet, the comparative law
offers examples of a more comprehensive approach to the issue; for example, the
Croatian Criminal Code envisages that any form of extramarital union between
the persons under a certain age is considered harmful for the minor and forbid-
den (Art. 170, para. 2 CC RC). On the other hand, in the former legal solution, the
act was defined by using the term “allowing”, which resulted in incorporating
some other elements in the framework of this criminal offence, such as consent
or compliance (which is not part of the current legal frame). This issue will be
discussed in more detail further on in this paper.

Enabling and inducing a person to act are acts of complicity, which have been
raised to the rank of criminal acts due to the necessity to provide for a better
protection of minors. In effect, considering the general rules on limited acce-
ssory liability, these acts would not be punishable, considering the fact that a
minor (child under the age of 14) cannot be held liable for this criminal act. Thus,
enabling the act should be understood as facilitating or creating conditions for
an extramarital life, which can be accomplished by providing some residential
space for extramarital partners to live in or accommodating the extramarital
partners in the perpetrator’s apartment, by assisting them to organize their
extramarital life, by providing finances, etc. The mere act of parents, adoptive
parents or guardians’ compliance with (consent to) establishing an extramarital
union with a minor cannot be regarded as facilitation of this union (Jesuh, 2021:
116). In these examples, the very nature of facilitation implies the commission

20 For more, see: CTojaHoBuh, [lepuh, 2002: 194.
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of this act. Yet, we may raise the question whether this act can be committed by
failure or omission to act, for example, when a parent, adoptive parent or guar-
dian fails to prevent the establishment of an extramarital union, or when they
fail to express their opposition to its establishment, even though such failure
or omission may not be considered sufficient under the Serbian legislation to
establish the presence of this criminal act. Inducing a person to act commonly
implies fostering a minor to make a decision or reinforcing a minor’s decision
to enter into an extramarital union. It may be accomplished in various ways:
by persuasion, promising a reward, indicating advantages of such a union, etc.;
it is essential that the act of inducement does not entail coercion, which would
alter the legal qualification of the act.

By its nature, the criminal act of enabling and inducing a minor to enter into
an extramarital union falls into the group of delicta propria, offences that can
only be committed by persons who have specific personal characteristics or
properties. Thus, the perpetrator of this act (facilitation and inducement) can
be only the person who has a special relationship with a minor, such as a parent,
adoptive parent or guardian. These persons are obliged to take care of a minor
and to look after his/her best interest; thus, facilitating or inducing a minor
to live in an extramarital union with an adult is regarded as a special form of
neglect of these duties. The passive subject is a person who has turned 14 but is
still under the age of 18. In cases involving a child (under the age of 14), the act
of facilitating and inducing an extramarital union with a child will be qualified
as facilitation or inducement to commit a sex crime.

The basic form of the criminal offence of extramarital cohabitation with a minor
(Art. 190, para.1 CC) is punishable by a term of imprisonment of up to three years.
Although the analyzed criminal offence inter alia implies sexual relations with a
minor, it should be noted that sexual intercourse was not included in the scope
of the aforementioned Act on Special Measures for the Prevention of Criminal
Offenses against Sexual Freedom involving Minors (2013).

The criminal offence of extramarital union with a minor also has a more serious
(aggravated) form; thus, in case an act committed by a parent, an adoptive parent
or a guardian is motivated by gain, it is punishable by a term of imprisonment
ranging for six months to 5 years (Article 190, para.3 CC). Gain implies obta-
ining financial or material benefit, such as: money or gifts, debt relief, labour
exploitation, etc. For the act to be punishable, it is necessary to prove that the
perpetrator was motivated by such gain at the time of committing the act; but,
in order to be deemed completed, the act does not necessarily have to include
a specific benefit. The fact that the offender has obtained some benefit is not
irrelevant; it is not taken into account when determining the legal qualification
of the act but in the process of determining the sentence.
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The Serbian Criminal Code also envisages certain special rules related to pro-
secution. In case marriage with a minor has been concluded, prosecution shall
not be instituted; in case it has been instituted, it shall be terminated (Article
190, para.4 CC). The fact that marriage has not been concluded is the procedural
presumption for initiating a criminal prosecution against an adult.

4. An extramarital union with a minor in judicial practice

For the purposes of this paper, the author analyzed the available statistical
data, annually published by the Statistical Office of the Republic of Serbia,?! on
the judicial practice in the Republic of Serbia, concerning the criminal offences
against marriage and family.

Table 1 (below) presents data on the total number of convictions in the observed
five-year period (2017-2021), including the specific data on the frequency of
criminal offences against marriage and family (in general) and convictions on
the criminal offence of extramarital cohabitation with a minor (in particular) per
year. The findings show that the criminal offence of extramarital cohabitation
with a minor is not significantly present in the structure of criminal offences in
general (1.1% to 1.77% in the observed period 2017-2021). Within the structure
of criminal offences against marriage and family, cohabitation with a minor is the
third most frequent offence, preceded by the criminal act of domestic violence
and denial of maintenance or financial support.

Table 1. Convictions for the criminal offences against marriage and family and
convictions for the criminal offence of extramarital union with a minor in the
period 2017-2021

Year Total Total number of Total number of convictions
number of convictions for for the act of cohabitation
convictions the acts against with a minor in an

in RS marriage and family extramarital union

2017 31,759 4,400 (13.85%) 53 (1.20%)

2018 29,750 4,661 (15.67%) 63 (1.35%)

2019 28,112 4,173 (14.84%) 66 (1.58%)

2020 25,487 3,650 (14.32%) 40 (1.10 %)

2021 27,508 3,725 (13.54%) 66 (1.77%)

Source: The Statistical Office of the Republic of Serbia (2017-2022)

21 The data are taken from the official website of the Statistical Office of the RS; accessed
on 20 June 2023 (https://www.stat.gov.rs/oblasti/pravosudje/). At the time of drafting this
paper, the data for 2022 were still unavailable.
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The general statistics reveals another interesting regularity related to the cri-
minal offence of extramarital cohabitation with a minor. The statistical data
presented in Table 2 (below) indicate a consistent discrepancy between the
total number of criminal reports on this criminal act and the total number of
criminal charges and convictions. The data show that only half of the reported
cases ultimately result in court convictions.

Table 2. Comparative illustration of reports, charges and convictions for the
criminal offence of cohabitation with a minor in an extramarital union in the
period 2017-2021

Year Criminal Reports | Criminal Charges Convictions
2017 108 60 53
2018 122 75 63
2019 17 72 66
2020 18 43 40
2021 19 73 66

Source: The Statistical Office of the Republic of Serbia (2017-2022)

Some studies offer more detailed explanations of these statistical data. The
results of the research conducted by the non-governmental organization Praxis
in the period from January 2019 to December 2021%2 show that criminal reports
on this crime are sometimes rejected for unusual and unacceptable reasons,
such as: a minor (female) was sent back to her home; the extramarital partners
(a girl aged 14 and a man aged 39) had a child; the community of life was esta-
blished only after a minor gave birth to a baby; these unions are traditional in
certain national minorities and generally accepted as something natural in these
communities, for which reason it was concluded that the essential elements of
the crime were not present; all persons involved agreed that the criminal re-
port should be discarded, or the parent who reported the crime suggested that
the report should be discarded because the parent had consented that a minor
could enter into an extramarital union with an adult (Mapkosuh, 2021: 8-12).

Although it might be assumed that there is nothing problematic in cases when
reports were discarded because the extramarital partners entered into marri-
age in the meantime (as envisaged in Art. 190 para. 4 CC on the termination of
criminal prosecution in case of marriage), the research proved otherwise. From
a formal point of view, there was no oversight; however, social welfare centers
and/or the police kept pointing out to a problematic possibility that a person aged
16 may be given permission in the course of non-contentious civil proceedings to

22 For more, see: Mapkosuh, 2021: 8-12.
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enter into marriage with an adult, which ultimately implies that the perpetrator
will avoid criminal liability. It is very difficult to assess the legislator’s rationale
in the described cases: why the legislator sided with the perpetrator rather than
with the victim, why a minor was allowed to keep living with an adult, even
though their relationship was now formally designated as marriage. It is quite
curious that criminal reports were dismissed in a number of cases where the
marriage was concluded in accordance with the Islamic customary law, although
religious marriages are not equated with civil marriages in Serbian law. It is also
inexplicable why the court accepted a video of the wedding ceremony as proof
of marriage although the only formally valid proof of marriage is a marriage
certificate issued by the Marriage Registry.

As far as prosecution policy is concerned, it has been observed that criminal
reports are rarely filed against parents for the commission of a special (aggra-
vated) form of extramarital cohabitation with a minor (envisaged in Art. 190
para. 3 CC), and that no criminal charges were raised against parents for the
commission of some other correlated criminal act (most frequently including
domestic violence or neglect and abuse of a minor), even though there was
evidence to that effect (KostakoBuh-BojoBuh, 2022: 9). The aforementioned
research results illustrate a rather lenient attitude towards the perpetrators of
this criminal offence and a considerable lack of understanding concerning the
long-term harm and irreparable damage inflicted upon a minor.

Yet, the presented research did not examine the possibility that filing a cri-
minal report on extramarital cohabitation with a minor may incur additional
victimization of a minor person. Namely, an adult who is accused of living in an
extramarital union with a minor can “elegantly” avoid the charges by swiftly
concluding marriage with a minor; while the perpetrator may not be familiar
with this opportunity, it may be suggested by the offender’s legal representative
as defense tactics (unless the police and social welfare centers react inappro-
priately, as mentioned above). The minor thus faces a fait accompli; the victim
practically becomes the culprit; for, if a minor does not consent to enter into
possibly unwanted marriage, he/she will incriminate the extramarital partner,
or a parent, an adoptive parent or a guardian. Due to aforesaid procedural rule,
this criminal offence may generate forced marriage. As there is no dispute that
this legal situation is profoundly and substantially wrong, it may be used as
another argument in favor of a detailed reconstruction of this criminal offence.
Introducing certain changes in family legislation will inevitably lead to cancelling
this criminal procedure rule. The Preliminary Draft of the Act amending the
Family Act prohibits a person under the age of 18 to enter into marriage; in case
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it is concluded, such marriage shall be deemed null and void (Art. 4).%3 If this
provision is adopted, it will inevitably trigger a change to the Criminal Code de
lege ferenda, not only in terms of repealing the provision on the prosecution in
case of an extramarital cohabitation with a minor.

The general statistics from the observed period (2017-2021) may be also used
for the analysis of the court penal policy. The presented statistical data show that
the most commonly imposed punishment for the commission of the criminal
offence of extramarital cohabitation with a minor was suspended sentences (a
total of 237 judgments or 82.29%). The second most frequent sentence was im-
prisonment (24 judgments or 8.33%); but, in more than 70% of cases, it is a short-
term imprisonment (six months). Notably, there were a couple of cases of house
arrest (2 judgments or 0.69%), which raises a dilemma whether this penalty
should be applied, considering the nature of this criminal act. Other sanctions
included: a fine (14 judgments or 4.86%), community service (7 judgments or
2.43%), court warning (2 judgment or 0.69%), educational measure (1 judgment
or 0,35%), and acquittal (1 judgment or 0.35%). The imposed educational measu-
re indicates that one of the perpetrators was a younger adult (aged 18-20). The
statistical data yielded an unexpected finding: among the convicted perpetrators
of this criminal act, there were 15 women (15 judgments or 5.2%).

5. Concluding Remarks

The presented analysis of the criminal offence of an extramarital union with a
minor (Article 190 CC) indicates that there is some space for the intervention de
lege ferenda, with the purpose of making it more operative from the perspective
of criminal law policy. First, the entire group of criminal offences against marri-
age and family (Chapter 19 of the Serbian Criminal Code) should be designated
as criminal offences against marriage, family and children; the new subgroup
should clearly indicate that the criminal offense of cohabitation with a minor
and some other related acts are criminalized with the primarily aim of protec-
ting minors and not marriage and family. Second, the term “extramarital union”
should be replaced by the term “extramarital life”, which more precisely reflects
the essence of this offence. It would contribute to removing certain constraints
created by adopting the term “extramarital union” from the Serbian family law;
due to these constraints, minor living in “unorthodox” extramarital unions (e.g.
same-sex unions) cannot be efficiently protected from the harmful impact of

23 See: Preliminary Draft of the Act amending the Family Act, available at the website of
the Ministry of Family Welfare and Demography of the RS; http://minbpd.gov.rs/zakoni/
zakoni-u-pripremi/ (accessed on 20 June 2023). It offers a different definition: “A child is
every human being under the age of 18 years, unless he/she has been granted full contractual
capacity before the age of 18 in accordance with the conditions prescribed in this Act” (Art. 1).
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extramarital life because those “alternative” unions are not recognized in Ar-
ticle 190 CC and do not fulfill the requirements for extramarital unions (to be
monogamous, heterosexual, permanent and notorious). The constraints may be
removed by providing an authentic interpretation of the concept, and introducing
the definition of an extramarital union with a minor in the Serbian Criminal Code
which would reflect the need for a more comprehensive protection of all minors
living in such unions. In that case, it may be necessary to thoroughly examine
the relevance and applicability of the new definition in the entire of the criminal
law system. Next, it would be useful to emphasize the subsidiary nature of this
criminal offence, by pointing out that it exists only in case the essential elements
for establishing a more serious criminal act against a minor (e.g. sexual abuse,
which is punishable by a more severe penalty) have not been fulfilled.

The brief analysis of the domestic judicial practice has shown that it is not wit-
hout flaws. A number of contentious issues have been observed. The first issue
refers to incorrect application or abuse of the prosecution rules, which resul-
ted in repealing this criminal offence from the criminal codes in some foreign
legislations. The second issue refers to the failure of the judicial practice to
recognize the responsibility of parents, adoptive parents or guardians even in
cases where their behavior reveals the elements of a special (aggravated) form
of extramarital cohabitation with a minor or some other related criminal acts.
The third issue refers to penal policy, given that courts sometimes do not take
into account the specific features of this criminal offence which are important
in terms of qualifying the committed criminal act and sentencing.
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Jp Jywuya Muaadurnosuh-CmegpaHosuh,
BawnpedHnu npogpecop,

IlpasHu ¢pakyamem, YHusepsumem y Huwiy,
Peny6auka Cpbuja

KPUBHYHO JE/I0O BAHbPAYHA 3AJE/IHUIIA CA
MAJIOJIETHUKOM DE LEGE LATA H DE LEGE FERENDA

Pe3ume

MasoaemHa auya yxcusajy hoceban cmamyc y oKeupuma Kpugu4yHo2 npasd, 6uJo
da cy yyuHuoyu 6uJ/0 Hcpmee KpusuvHoz de/d, Wmo je nOmnyHo pasym/msuso U
onpagoaHo ¢ 063UpoM Ha Kapakmepucmuke 08e Kamezopuje Koja ce jou ygek Ha1a3u
Yy ¢asu paseoja, y npoyecy 6U0/10WKO2, NCUXOJA0WKO2 U COYUjaIHO2 hopMuparea
u caspesarba. Hako je y npagy Cpbuje mpaduyuoHaiHo hpeno3Hama nompeoba 3a
nocmojarbeM npasuaa npuiazoheHux 080j Kamezopuju, y Hoguje 8peMe cy yuureHU
odpeheHu Kopayu y yusey rwuxoge nomnyHuje sawmume. Tako je doHem 3akoH
0 MA/101€MHUM YHUHUOYUMA KPUBUYHUX de/a U KpUBUYHONPABHO] 3awmumu
MAA0AEMHUX AUYA, KOJUM CY NP8U NYM Y HAuleM NPasHoM cucmemy ob6jedurseHa
Y 0K8UPUMA CaMOCMA/IHO2 U380pa chneyuduuHa peuwlerbay 06.1acmu MamepujaiHoe
npoyecHoz u u3epuHoz KpusuyHoz npasa. 08a UHMeHYuja je nomom Hacmas./beHa
3aKOHOM 0 NOCEOHUM Mepama 3a Chpevasarbe KpUBU4HUX de/ld Npomue noaHe
csn0600e npema Ma/a0AemMHUM AUYUMA KOjuM Je, noped nomeHymux mepa,
npedsubeHa u nocebHa esudeHyuja 3a yHuHuUoye, ygedeHa 3abpaHa y6.aaicasarsa
KasHe Uyc/108H02 0MNnycma, Hezacmapesarbe KPUBUYHO2 20HeHA U U3BPUleHd KA3HE,
Kao u noce6He npasHe nocseduye ocyde. Hcmo je u ca paHujuMm HogeauparbaroemM
KpusuuHoez 3aKoHUKa, uzspuweHum y npoyecy ycazaauwasara ca KoHeeHyujom
Casema Espone o 3awumumu deye 00 ceKkcya/Hoz uckopuwhasarea u cekcyaiHoz
3/10cMas/barba, KAao U ca nocaedrsum uz 2019. 200uHe, Kojum je yeedeH 00icu8omHu
3ameop, ynpaso ca yussem da ce mume ob6e3b6edu adekeamaH 002080p 3a yHuHUoye
Hajmexcux Kpusu4Hux des1d npomue xcusoma u meJida U noJHe c106ode, kaoa je
ycaed uzspuierba desa Hacmynuaa cmpm demema, Ma/o0/1emHuKka, 6pemeHume
JHceHe uau HemohHoe auya. Memy udejHy AuHujy npamu u gpopmuparee padxe epyne
npu Munucmapcmay npasde 3a uspady 3akoHa o m3g. Ambep anapmy (Amber Alert),
Noce6HOM MexaHu3My 3a 6paice U epuKkacHuje npoHaaxcere HecmaJe deye.

Mehymum, uuHu ce da je y nomMeHymum Hacmojarbuma da ce nojavd KpuguU4HONpagHa
3awmuma mMa/0/emHux AuYa HeKako ,,uchod padapa“ ocmaso jedHo 00 Kpusu4HUX
des1a u3 epyne npomus 6paka u nopoduye — 8aHOPA4HA 3djedHUYA €A MAN0.1€MHUKOM
(un1. 190 KpusuuHoe 3akoHuka). He mpeba noce6Ho obpassazamu me3y da xcusom
Y 8aHOPAYHO]j 3ajedHUYU MOKHCe GUMU 8UUIECMPYKO WMEMAH 3a MA101eMHUKA,
MeOUYUHCKOM, 06PA308HOM, eKOHOMCKOM CMUCAY U CAUYHO, J0 mo2a 08a MUKPO
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3ajedHuya Modce npedcmassbamu napasaH Usd Kojez ce 8puu HacU/be, CeKCyaaHa
uau padHa ekcnjioamayuja u 3/10ynompeéa majao/iemHuka. Y mom cmucay,
npedmem npoy4yasarea 0802 pada npedcmas.ba humarse 0d AU je HaYUH Ha Koju
Jje HopMamueHo yo6.u4eHo 080 0eJ10, Kao U HAYUH HA KOju ce npuMersyje y npakcu
domahux cydosa, nodob6aH 3a nocmusarbe odpeheHuX KpUMUHAAIHO-NOAUMUYKUX
yussesa padu yujez ocmeapersa je u ygedeHo.

KyuHe peyu: kpusuyHo des10, 6aHOpayHa 3ajedHUYa, Ma101emHuUK, KpUBUYHO
3akoHodascmeso Cpb6uje.
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1. Introduction

Article 3 of the European Convention on Human Rights (hereinafter: the ECHR,
the Convention), which prohibits torture and, implicitly, refoulement, has long
dominated cases concerning the denial of access to the territory of Contracting
Parties by persons in need of international protection. More recently, however,
the practice of the European Court of Human Rights (hereinafter: the ECtHR,
the Court) in relation to Article 4 of Protocol No. 4 (prohibition of collective ex-
pulsion of aliens) has become increasingly important. Given that the conditions
for access to the territory are not identical when the application is examined in
relation to Article 3 or Article 4 of Protocol No. 4, and that the Court has often
examined the existence of a violation of both provisions of the ECHR in the same
case, the question arises as to their interrelationship. The Courtitself stimulated
the debate on the relationship between the prohibition of refoulement and the
prohibition of collective expulsion. After briefly stating in Sharifi that the rela-
tionship between the interpretation of the scope of Article 4 of Protocol No. 4
and the scope of the principle of non-refoulement “ne sont pas non plus dépourvus
d’intérét” ! in the controversial decision of the Grand Chamber in N. D. and N.T. v.
Spain, the European Court, in considering the violation of Article 4 of Protocol
No. 4 in the context of access to the territory, considered it crucial to examine
whether the means of legal entry were available, “in particular with a view to
claiming the protection of Article 3” of the Convention.? Such an approach by the
Courtinitially encouraged the judges to refer in their concurring and dissenting
opinions to the question of the relationship between the principle of non-refo-
ulement and the prohibition of collective expulsion, while later the doctrine
timidly began to show interest in the matter. The fact that the understandings
are contradictory requires a comprehensive examination of the relationship
between the two provisions.

After outlining the essential differences between the principle of non-refoule-
ment, as implied in the prohibition of torture, and the prohibition of collective
expulsion, the study focuses on their interrelationship in the context of access
to territory. On the basis of an analysis of the relevant case-law of the European
Court of Human Rights, the paper examines whether the examination of the risk
of refoulement upon entry into the territory is an obligation of the Contracting
State only when the Court examines the application in the context of Article 3
of the Convention, whether such an obligation also arises from Article 4 of Pro-
tocol No. 4, and whether the existence of these risks determines the standards
for access to the territory when it comes to the application of the prohibition of
collective expulsion. These considerations are used to test the main hypothesis

1 Sharifi et autres c. Italie et Gréce [2014], § 211.
2 N.D.and N.T. v. Spain [2020], § 211.
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on which the paper is based. It examines the claim that the prohibition of refoule-
ment and the prohibition of collective expulsion are separate prohibitions with an
independent existence but that, in the specific context of access to territory, they
are intertwined in a variety of ways. The paper also criticizes certain standards
of access to territory that have emerged in the recent practice of the Court in
cases of collective expulsion, and points to the importance of the corrective role
of the principle of non-refoulement. Finally, the last part of the paper provides
an overview of the legal framework of the Republic of Serbia relevant for access
to the territory and points out the importance of the identified international
standards for the actions of Serbian authorities.

2. Comparison of the prohibition of refoulement under Article 3 ECHR
and the prohibition of collective expulsion: similarities and differences

Similarities and differences between the prohibition of return (as implied in
Article 3) and the prohibition of collective expulsion of aliens (as guaranteed by
Article 4 of Protocol No. 4) can be identified at two different levels.

2.1. General overview

At a general level, while they have some elements in common, there are other
components and features that constitute the differentia specifica of each of the
provisions.

As far as similarities are concerned, both ‘refoulement’ and ‘expulsion’ are in-
terpreted in the same way and cover not only return once a person is already
on the territory of a State but also non-admission to the territory, regardless
of whether such measures are taken on the basis of a formal decision or thro-
ugh specific action by State authorities.> Both provisions contain a negative
obligation for the State not to return/not to reject a person who is exposed to a
certain risk and a positive obligation to determine whether such a risk exists for
the person in question. Therefore, both Articles 3 and 4 of Protocol No. 4 have
a strong procedural connotation, as they require States to “ensure procedures
entailing the adequate scrutiny of permissibility of expulsion (...) in light of the
respective alien’s individual circumstances” (Bokov4, Brazina, 2021: 93). They
both apply territorially and extraterritorially (Kim, 2017: 51, Scuto, 2018:13).

However, the list of differences is much longer. While the prohibition on return
under Article 3 applies whether a person is returned individually or in a group,
and regardless of the wider political context in the expelling country, being
expelled together with other aliens is a constitutive element of the prohibition

3 N.D.and N.T.v. Spain [2020], §§ 166-188.
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on collective expulsion, whereas the circumstances of the expulsion and the
existence of a general policy may play a decisive role in finding a violation of
Article 4 of Protocol No. 4.* The primary purpose of the two provisions is also
different. The prohibition of refoulement contained in Article 3 is intended to
protect persons from decisions and actions leading to return/non-admission to
the territory where there is a risk that a person would be subjected to torture,
inhuman or degrading treatment if returned or refused admission. On the other
hand, Article 4 of Protocol No. 4 aims to ensure that expulsion does not take place
unless there is a “reasonable and objective examination of the particular case
of each individual alien of the group”.®* Two further distinctions can be derived
from the above. First, the prohibition of refoulement protects only persons who
are eligible for some form of international protection, whereas the prohibition
of collective expulsion protects any alien, and thus any migrant, who attempts
to enter the territory of the State Party. Therefore, Article 3 is usually qualified
as “a form of complementary protection covering a wider category of refugees
beyond the 1951 definition” (Ristik, 2017: 115; similarly: Oudejans, 2018: 616),
but it should also be noted that Article 4 of Protocol No. 4 further expands the
categories of persons to whom protection is granted. Second, the scope of Article
4 of Protocol No. 4 is broader than that of Article 3. While Article 3 only provides
protection if a person would be subjected to ill-treatment upon return or if they
are refused entry to the territory (Von Sternberg, 2014: 345), Article 4 of Proto-
col No. 4 is not necessarily linked to the risk of ill-treatment. Other risks, i.e. risks
of violation of other rights and concerning specific categories of persons, also
count, even if they do not amount to ill-treatment (Di Filippo, 2020: 486-490).
In other words, the prohibition in Article 3 is concerned with the treatment to
which a person would be exposed in the country of destination or neighbouring
country, whereas the provision in Article 4 of Protocol No. 4 is concerned with
the acts and procedures of the expulsion country (Di Filippo, 2020: 485-486).
Last but not least, the two prohibitions differ in their legal nature. The absolute
nature of the prohibition of refoulement derives from the absolute nature of the
prohibition of torture. However, views on the nature of the prohibition of collec-
tive expulsion are divided. While some judges® and authors do not question its
absoluteness, arguing that the provision is “formulated in absolute terms” (Di

4 Asrightly remarked by Carlier and Leboeuf (2020: 459), “(T)he mere fact thata group of
aliens is being expelled does not imply that a collective expulsion is taking place as long as
the particular situation of each member of the group was duly taken into consideration. But
the control of the Courtis particularly strict when expulsion are the result of discriminatory
policies that specifically target a given group of aliens”.

5 See: Andric v. Sweden [1999], p. 4; Conka v Belgium [2002], § 59.

6 See: the Partly Dissenting Opinion of Judge Serghides in the case Khlaifia and Others v.
Italy, paras. 10-26.
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Filippo, 2020: 499) and that “Article 4 is expressed as an absolute and non-de-
rogable prohibition” (Crawford, 2013: 349-350), others point to the Court case
law, which will be discussed in detail in the next section, suggesting that there
are conditions that must be met for the prohibition to apply, implying that the
prohibition is not absolute (Alinikula, 2021: 27). Two comments can be added to
the existing doctrinal debate on this issue. First, an analogy can be drawn with
the right to life, which is absolute only with regard to arbitrary deprivation of life.
This means that the collective expulsion of aliens could be considered absolute
only in cases of arbitrariness in the conduct of the competent authorities leading
to the expulsion. Secondly, the Court has significantly departed from the high
threshold established in its early case law for examining the arbitrariness of
expulsion and has introduced conditions that have lowered the standards that
must be met in order for the actions of the state authorities to be considered
contrary to Article 4 of Protocol No. 4. Instead of its early insistence that each
person in the group be given the opportunity to present arguments against
his/her expulsion (Heijer, 2013: 284-285), the Court has recently provided for
circumstances in which a lack of individual examination will not be considered
a violation of the prohibition on the collective expulsion of aliens. Such a deve-
lopment does not support the claim that the prohibition is without exception.

2.2. Similarities and differences between Articles 3 and 4 of
Protocol No. 4 specifically relating to access to territory

Both Articles 3 and 4 of Protocol No. 4 aim to ensure access to international
protection (Kakosimou, 2017: 167) and, by extension, access to territory. In this
sense, they both contain procedural safeguards that should make it possible to
distinguish those in need of international protection from others who do not
need protection from a foreign state. However, although due process is a common
feature of both articles, they differ in the precision with which procedural safe-
guards are determined by the Court, as well as in the scope of positive obligations
of Parties towards persons seeking to enter their territory.

As an essentially procedural provision, one would expect the procedural ele-
ments of collective expulsion of aliens to be more developed than those contained
in Article 3. Nevertheless, the only element identified by the Courtis an effective
opportunity for each member of the group to present reasons against his/her
expulsion (Scuto, 2018: 11), which seems to include an identification proce-
dure’ but does not imply the right to an individual interview.® It goes without
saying how imprecise such a qualification can be, and how many situations can

7 Hirsi Jamaa and Others v. Italy [2012], § 185.
8 Khlaifia and Others [2016], § 248.
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in reality fall between the two poles of simple identification and a thoroughly
conducted interview.

On the contrary, when a case is examined under Article 3, the obligations of States
are much more precise. On the basis of recent ECtHR case law, two scenarios
can be distinguished. If a person expresses an intention to seek asylum at the
border and/or indicates a risk of persecution and/or ill-treatment, the competent
national authorities are obliged to initiate an asylum procedure in order to verify
the existence of the alleged risks.” However, if the person does not indicate the
risks he/she would face if returned/rejected, the national authorities are obliged
not only to establish proprio motu the reasons for which the person seeks to
enter the territory but also to assume that the reason for entering the territory
is the need for international protection,'® regardless of “whether the applicants
had been carrying documents authorising them to cross the Polish border or
whether they had been legally admitted to Polish territory on other grounds”.*!

However, and this seems to be the main difference, the conditions that need to
be met in order for the person to have access to the territory are not the same
when Article 4 of Protocol No. 4 is applied, and they differ depending on whether
the access to the territory was made by legal means of entry or not. In the first
case, the standards for access to the territory are exactly the same as those
established by the ECtHR case law on Article 3.2 However, and this is where
the problems begin, when persons attempt to enter the territory illegally, the
Contracting Party is no longer required to conduct an objective and reasonable
examination of the circumstances of each member of the group; the availability of
legal means of entry and cogent reasons for illegal entry thus become substitute
standards (Cu¢kovi¢, 2022: 138-142). Although in N.D. and N.T. the Court limited
the applicability of the new criteria to exceptional cases involving the presence
of a large number of persons, the use of force, situations beyond the control of
the State and a threat to public security,'® a year later in Shahzad v. Hungary the
Courtapplied the same two criteria (the availability of means oflegal entry and
cogent reasons for not using them) to a case which was not exceptional in the
sense that it did not involve a large number of persons, the use of force, a situation
beyond the control of the State or a threat to public security.**

9 M.A. and Others v. Lithuania [2018], § 115.

10 M.A. and Othersv. Lithuania [2018], §§ 107, 115, M.K. and Others v. Poland [2020], § 174.
11 M.K. and Othersv. Poland [2020], § 178.

12 M.K. and Others v. Poland [2020], §§ 204-210.

13 N.D.and N.T.v. Spain [2020], §§ 206-232.

14 Shahzad v. Hungary [2021], § 61.
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Two problems can be identified on the basis of the ECtHR case law outlined above.
Firstly, itappears that the imperative of an individual decision on return/refusal
of entry, taking full account of the individual circumstances of the person concer-
ned, is being replaced by an assessment of the abstract possibility of requesting
protection at the official border crossing. Secondly, procedural guarantees in
case of refusal of entry no longer protect every person, but only two categories:
persons who attempt to enter the territory at the official border crossing point
and persons who have entered the territory illegally, but only if there were no
legal means available or it is presumed that they were not effective, or if the
person had compelling reasons to cross the border illegally despite the existence
of legal means (Cuckovié, 2022: 141). Giving priority to the manner in which a
person enters the territory and suppressing the relevance of the examination of
individual circumstances and the risks that the person would face if not admitted
seriously undermines the level of protection that Article 4 of Protocol No. 4 is
supposed to guarantee and introduces radical changes in the previous perception
of the essence of the prohibition of collective expulsion of aliens. In light of this
lowering of previously established standards, the relationship between Article
4 of Protocol No. 4 and Article 3 seems more relevant than ever.

3. Relationship between Article 3 and Article 4 of Protocol
No. 4 and its implications for States’ duties

Since recent ECtHR jurisprudence appears to suggest that the fact that a per-
son is in need of international protection is irrelevant to the examination of an
application under Article 4 of Protocol No. 4, and that the examination of his/her
individual circumstances, including the risks to which he/she would be exposed
ifreturned/not admitted, should depend on the abstract criteria of “availability
of legal means of entry” and “cogent reasons” for illegal entry, the next section
of the paper examines the potential influence that a relationship with Article 3
ECHR may have on such an interpretation of the prohibition of collective expul-
sion, particularly from the standpoint of the developed positive obligations of
states towards asylum seekers deriving from Article 3 (Graf, Katsoni, 2021: 160).
An attempt will be made to interpret the scarce messages sent by the Court and
to debate with the rare judges who have addressed the issue in their dissenting
and concurring opinions, followed by an analysis of the possible consequences
of examining a case from the perspective of both provisions or only one of them.
Finally, a possible explanation is offered for the recent lowering of the standards
ofaccess to the territory under Article 4 of Protocol No. 4 and the potential of its
relationship with Article 3 to restore those standards to an appropriate level.
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3.1. Indications provided by the Court and its judges

After igniting the debate on the relationship between Articles 3 and 4 of Pro-
tocol No. 4 in the Sharifi case by simply stating that such a relationship was not
devoid of interest,'® the Court linked the two provisions in the N.D. and N.T. v.
Spain case by stating that its task in examining whether Article 4 of Protocol No.
4 had been violated was to ascertain “whether the possibilities which (...) were
available to the applicants in order to enter Spain lawfully, in particular with a
view to claiming protection under Article 3, existed at the time”,'® a dictum to
which the Court has since regularly referred.!” More importantly, however, in
the same judgmentin N.D. and N.T, the Court emphasized that this “does not call
into question (...) the obligation (...) for the Contracting States to protect their
borders (...) in a manner which complies with the Convention guarantees, and in
particular with the obligation of non-refoulement” and “for the benefit of those
in need of protection against refoulement” to have “the possibility of gaining
access to the procedures laid down for that purpose”.!8

In her partly dissenting opinion to the N.D. and N.T. Judgment, Judge Koskelo,
while disagreeing with the majority of judges that Article 4 of Protocol No. 4 was
applicable to the facts of the case, confirmed that there was a link between that
provision and the prohibition of refoulement.’® However, Judge Koskelo seems
to have interpreted this link in the narrowest possible sense, that Article 4 of
Protocol No. 4 should only apply in situations where persons seeking access to
the territory are at risk of refoulement if they are not admitted.?’ This position
has three major flaws. Firstly, if Article 4 of Protocol No. 4 were to apply only
to those at risk of refoulement, the provision would be meaningless since such
protection is covered by Article 3, which sets higher standards and much more
precise positive obligations on States Parties. Secondly, even if the link betwe-
en the two provisions were to be interpreted in this way, it is not clear how, in
today’s mixed migratory flows and cases of illegal entry into the territory of
groups of persons, it would be possible and feasible for the national authorities
to distinguish between those who are at risk of refoulement and others who are
not, without an individual examination of the circumstances of each member of
the group. Thirdly, the risk of refoulement is the most serious (but certainly not

15 Sharifi et autres c. Italie et Gréce [2014], § 211.
16 N.D.and N.T.v. Spain [2020], § 211.

17 Assady and Othersv. Slovakia [2020], § 58; M.H. and Othersv. Croatia [2021], §§ 295, 303;
Shahzad v. Hungary [2021], § 62; A.A. and Others v. North Macedonia [2022], § 115.

18 N.D.and N.T. v. Spain [2020], § 232.
19 Partly Dissenting Opinion of Judge Koskelo in the case N.D. and N.T. v. Spain, paras. 5-7.
20 Partly Dissenting Opinion of Judge Koskelo in the case N.D. and N.T. v. Spain, par. 7.
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the only) risk to which persons seeking to enter the territory may be exposed
once their entry has been refused. This conclusion follows not only from the
broader scope of Article 4 of Protocol No. 4 in relation to Article 3 in terms of
risks but is also implied by the wording regularly used by the Court: “in parti-
cular with a view to claiming protection under Article 3”. In other words, the
very essence of the prohibition of collective expulsion of aliens is to ensure that
procedural safeguards have been properly applied with a view to giving any
alien the opportunity to present the reasons why he/she should not be refused
admittance to the territory, the risk of refoulement being one of them.

Contrary to Judge Koskelo, Judges Lemmens, Keller and Schembri Orland do not
consider the risk of refoulement to be a necessary element of the prohibition of
collective expulsion. In their joint dissenting opinion in the Assady case, the three
judges did not limit the scope of Article 4 of Protocol No. 4 to the risk of refoule-
ment but to risks that may also qualify a person for other forms of international
protection, and thus not necessarily amount to a risk of ill-treatment covered
by Article 3.2* Furthermore, and in light of the above criticism of the exceptions
to the prohibition of collective expulsion as established in N.D. and N.T. and
confirmed and further extended in the recent cases of Shahzad v. Hungary, M.H.
and others v. Croatia and A.A. and others v. North Macedonia, it is worth noting
that the judges considered it “vital” to respect the “limited scope” of N.D. and
N.T. and relied on the link with the obligation of non-refoulement to ensure this.??

Finally, a third line of reasoning on the relationship between Articles 3 and 4
of Protocol No. 4 is implied in the concurring opinion of Judge Turkovic¢ in the
M.H. case. While considering a violation of the prohibition of collective expulsi-
on of aliens, Judge Turkovi¢ presented the argument of the vulnerability of the
members of the group as crucial, stating that their expulsion would be contrary
to Article 4 of Protocol No. 4 even if Croatia provided effective means of legal
entry and even if there were no cogent reasons not to use such means.?® The
reliance on the vulnerability of applicants, rather than the risk of treatment
contrary to Article 3, would suggest that Article 4 of Protocol No. 4 should apply,
whether or not there is alink to Article 3. This may be further confirmed by the
next paragraph of the concurring opinion, which emphasizes that “the State’s
obligations under Articles 3 and 13 of the Convention regarding the expulsion

21 Joint Dissenting Opinion of Judges Lemmens, Keller and Schembri Orland in the case
Assady and Others v. Slovakia, par. 13.

22 Joint Dissenting Opinion of Judges Lemmens, Keller and Schembri Orland in Assady and
Others v. Slovakia par. 25.

23 Concurring Opinion of Judge Turkovic¢ in the case M.H. and Others v. Croatia, par. 10.
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of asylum seekers remain intact”, regardless of whether the person entered the
territory illegally or at an official border crossing point.?*

Thus, the Court’s insufficiently developed pronouncements on the relationship
between the two provisions have led to diametrically opposed views among its
judges. While some hold that the prohibition of collective expulsion necessarily
includes the prohibition of refoulement, others either see them as completely
autonomous and separate provisions or recognize some scope for their linka-
ge. Such a divergence of views confirms the controversy over the relationship
between Articles 3 and 4 of Protocol No. 4 and requires further elaboration
from the perspective of litigation strategy. In other words, does the choice of
the provision allegedly violated determine their relationship?

3.2. How does the litigation strategy determine the link
between the prohibition of refoulement and the prohibition of
collective expulsion of aliens: three possible scenarios?

Several questions arise as to the practical implications of the link between the
two prohibitions. Does the examination of the existence of risks in case a person
isrefused access to the territory constitute an obligation on the part of the State
only when the application is considered in the context of Article 3? Is such an
obligation implied in Article 4 of Protocol No. 4? Does recourse to one or both of
these provisions determine the content of the prohibition of collective expulsion
as regards access to the territory?

Three scenarios are possible. The Court may examine the refusal of access to the
territory only from the perspective of Article 3, or it may be asked to examine
the violation of both provisions, or it may deal only with Article 4 of Protocol No.
4. The first option will be applied where there is no collective attempt to enter
the territory and/or where the decisions to refuse entry have met the standards
ofan individual examination of the circumstances of each member of the group.
In such cases, as noted above, the standards are higher and include a proactive
role for the national authorities, since it is their duty to presume that the need for
international protection is the reason for access to the territory and to find out
what (if not international protection) is the reason for access to the territory.?®
Moreover, these obligations apply whether the person has attempted to enter
the territory illegally or at an official border crossing point, but they only pro-
tect persons at risk of ill-treatment in the event of refusal of entry, not persons
who may face violations of other conventional rights. The second possibility is
to examine a breach of both provisions. In this case, each provision is examined

24 Concurring Opinion of Judge Turkovic¢ in the case M.H. and Others v. Croatia, par. 11.
25 The case of M.A. na Others v. Lithuania may serve as an illustration of this approach.
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within its traditional scope and no reference is made to any interrelationship.
In other words, since the risk of refoulement is to be examined as an element of
Article 3, there is no need to include it in the prohibition of collective expulsion
of aliens. In such cases, the definition of the prohibition of collective expulsion
is returned to its classical meaning as established in the early cases of Hirsi
Jamaa®® and Sharifi?” and is qualified as an obligation “to prevent States from
being able to return a certain number of foreigners without examining their
personal circumstances and therefore without enabling them to put forward
their arguments against the measure taken by the relevant authority“.?® The
third possibility, however, is the most interesting from the point of view of the
interrelationship between the two provisions. Whenever the Court examines the
application only in the context of an alleged violation of Article 4 of Protocol No.
4, it formally and explicitly introduces Article 3 as an element to be taken into
account. It even defines collective expulsion of aliens by reference to Article 3
in cases concerning access to the territory. In N.D. and N.T, the Court held that
“Article 4 of Protocol No. 4 (...) is aimed at maintaining the possibility, for each of
the aliens concerned, to assertarisk of treatment which is incompatible with the
Convention - and in particular with Article 3 - in the event of his or her return
and, for the authorities, to avoid exposing anyone who may have an arguable
claim to that effect to such a risk”.?° The same reference to Article 3, when exa-
mining the application solely from the perspective of Article 4 of Protocol No.
4, was regularly made in subsequent cases.*’

Nevertheless, a distinction can be made between two categories of cases in which
Article 4 of Protocol No. 4 was the only provision considered in relation to access
to the territory. Curiously, the link with Article 3 was introduced in N.D. and N.T,,
acase involving persons whose “complaints under Article 3 were declared inad-
missible by the Chamber” as manifestly unfounded, a circumstance which the
Grand Chamber cited as highly relevant to its conclusion that the available legal
means of entry were effective for the purpose of claiming Article 3 protection
and that the applicants had no valid reasons for not using them.?! In essence, the
Court sought to provide arguments for the new restrictive criteria it introduced
by pointing to the fact that the applicants’ Article 3 protection had been properly
assessed, an argument derived from the earlier case-law such as Sultaniv. France,

26 Hirsi Jamaa and Others v. Italy [2012], § 177.

27 Sharifi et autres c. Italie et Gréce [2014], § 210.

28 M.K. and Othersv. Poland [2020], § 201; D.A. and Others v. Poland [2021], § 80.
29 N.D.and N.T.v. Spain [2020], § 198, 209.

30 Assady and Others v. Slovakia [2020], § 58; Shahzad v. Hungary [2021], § 62; M.H. and
Othersv. Croatia [2021], § 293, 303; A.A. and Others v. North Macedonia [2022], § 112, 122.

31 N.D.and N.T.v. Spain [2020], § 206, 226.
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in which the Court found no violation of Article 4 of Protocol No. 4 because the
expulsion orders had been issued after a proper assessment of the applicants’
asylum claims in accordance with the standards of Article 3.3 The argument,
which should have served to further emphasise the exceptional nature of the
N.D. and N.T. criteria for the examination of a claim under Article 4 of Protocol
No. 4, became an integral part of the Court’s pronouncements in cases concer-
ning access to the territory. Although the controversial criteria of availability
of legal means of entry and cogent reasons for illegal entry have subsequently
been extended by the Court (in our view recklessly) to cases where applicants’
asylum claims have not been examined prior to their return/refusal of entry,**
the reference to Article 3 in such cases may prove beneficial and serve to fill
the gap in standards on access to territory created by the Courtin N.D. and N.T..

3.3. Pros and cons of linking Articles 3 and 4 of Protocol No. 4 in the
context of access to the territory: raising or lowering standards?

Articles 3 and 4 of Protocol No. 4 are separate prohibitions with an autonomous
existence. However, in the specific circumstances of access to territory and the
resulting obligations of States, the two provisions are intertwined. The link
initially seemed to serve the purpose of explaining the restrictive standards for
access to territory in Article 4 of Protocol No. 4 in cases of illegal entry. Fortu-
nately, the link remained in later cases of dangerous precedents, in which the
Court found no violation of the prohibition of collective expulsion of aliens in
cases where applicants’ asylum claims were not considered at all before expul-
sion. Namely, in A.A. and Othersv. North Macedonia, the Court stated that “where
such arrangements exist and secure the right to request protection under the
Convention, and in particular Article 3, in a genuine and effective manner”, States
“may refuse entry to their territory to aliens, including potential asylum-seekers,
who have failed, without cogent reasons, to comply with these arrangements
by seeking to cross the border at a different location, especially, as happened in
this case, by taking advantage of their large numbers”.3*

Taking into account the restrictive, unclear and insufficiently developed standar-
ds that have evolved in the recent jurisprudence of the Court on the prohibition
of collective expulsion of aliens (Cu¢kovi¢, 2022: 140-142), Article 3 has the
potential to correct the dangerous consequences of the application of the new
standards, which entail depriving persons in need of international protection
of access to the territory and thus of access to protection.

32 Sultaniv. France [2007], § 83.

33 Cases Shahzadv. Hungary, M.H. and Othersv. Croatia and A.A. and Othersv. North Macedonia
may serve as examples.

34 A.A. and Othersv. North Macedonia [2022], § 115.
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On the one hand, as a separate prohibition, Article 3 applies to cases of illegal
entry of persons in need of international protection, a category which is no longer
protected by Article 4 of Protocol No. 4 in cases where legal means of entry are
available and there are no cogent reasons for not using them. On the other hand,
as a complementary prohibition, the possibility of claiming protection under
Article 3 has become the criterion for assessing the availability and effectiveness
of legal means of entry as an element of the prohibition of collective expulsion,
a standard that has recently replaced the standard of individual examination
of the circumstances of each member of the group. By linking the new criterion
of the availability of legal means of entry to the possibility of claiming protec-
tion under Article 3, the Court has left the door open to the rigorous scrutiny
which protection against ill-treatment must be applied, particularly because
of its absolute nature. This does not mean that a violation of the prohibition of
collective expulsion of aliens now requires “demonstration of the concerned
person’s risk of suffering torture or other prohibited treatments in the desti-
nation or neighboring country” (Di Filippo, 2020: 485-486). Rather, it should be
understood to mean that states’ practices at the border, especially at legal border
crossings, would be rigorously scrutinized in order to meet the high threshold
that “the respondent State provided the applicants with genuine and effective
access to procedures for legal entry (...), in particular with a view to claiming
protection under Article 3”.3° States’ practices outside official border crossin-
gs, while not amounting to collective expulsion under the new standards, may
still potentially violate Article 3 (Wissing, 2020: 4),3¢ especially since Article 3
applies “irrespective of the applicants’ conduct” (Thym, 2020: 578-579) and it
is a well-established principle of international refugee law that asylum seekers
cannot be punished for illegal entry.

4. Serbian normative framework: relevance of international
standards for the actions of competent national authorities

Access to the territory of the Republic of Serbia is regulated by three comple-
mentary legal acts, each of which has its own scope and applies to different
categories of foreigners. As the umbrella act on this issue, the Border Control
Act applies to all persons, both nationals and non-nationals, who attempt to

35 M.H. and Othersv. Croatia [2021], § 303.

36 Ciliberto (2021: 219) finds this situation paradoxical since “the only way to avoid the
exposure to risks of irreparable harm upon removal entails an appropriate and reasonable
examination of the personal circumstances of each member of the group by patrolling agents.
In other words, the substantive guarantees under Articles 2 and 3 of the Convention can be
complied solely if the procedural safeguard under Article 4 of Protocol 4 is fully respected”.
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enter the territory of the Republic of Serbia.?” According to the Border Control
Act, access to the territory is considered legal only when it occurs “at a border
crossing point with a valid travel document or another document prescribed for
crossing the state border“.?® Exceptionally, it is possible to enter the territory
of the Republic of Serbia outside official border crossing points with a permit
issued by the Border Police®’ or in the event of a natural disaster.** The Aliens
Actprovides a fairly precise definition of illegal entry and specifies situations in
which an alien may be refused entry.*! According to Article 14 of the Aliens Act,
access to the territory of the Republic of Serbia is illegal if it occurs “(1) away from
the place designated for crossing the state border; (2) by evading border control;
(3) without the travel or other document required for crossing the state border;
(4) by using an invalid or forged travel or other document of another person;
(5) by providing false information to the border police; (6) during the period in
which the protective measure of removal or the security measure of expulsion
is in force or during the period of a ban on entry”. Access can also be refused
on the grounds listed in Article 15(1) of the Aliens Act. Finally, the Asylum and
Temporary Protection Act is the most specific of the three laws as it applies to
asingle category of foreigners - those who apply for international protection in
Serbia.*? It does not explicitly regulate the issue of access to territory. However,
and most importantly, it guarantees the right to express the intention to seek
asylum in Serbia to “an alien who is in the territory of the Republic of Serbia“,*?
and provides that an alien has the right to express the intention to seek asylum
regardless of whether the entry was lawful or not,** and, as in the case of the
Aliens Act,* it guarantees the prohibition of refoulement.*

Serbia’s legislation applicable to access to the territory is generally assessed as
“solid“ (Krsti¢, 2018: 82). However, certain border practices have been criticised
by international organisations*” and human rights bodies,*® and have even been

37 The Border Control Act, Official Gazette of the Republic of Serbia, No. 24/2018.
38 Article 12 of the Border Control Act RS.

39 Article 13 of the Border Control Act RS.

40 Article 14 of the Border Control Act RS.

41 The Aliens Act, Official Gazette RS, Nos. 24/2018 and 31/2019.

42 The Asylum and Temporary Protection Act, Official Gazette RS, No. 24/2018.
43 Article 4 of the Asylum and Temporary Protection Act RS.

44 Article 8 of the Asylum and Temporary Protection Act RS.

45 Article 83 of the Aliens Act RS.

46 Article 6 of the Asylum and Temporary Protection Act RS.

47 The European Commission’s 2022 Progress Report on Serbia remarks that “effective
access to the procedure” for asylum seekers needs to be improved.

48 The 2017 Concluding Observations on Serbia’s Third Periodic Report of the Human
Rights Committee expressed concern about “reported cases of efforts to deny access to
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qualified by the Constitutional Court of Serbia as a violation of the prohibition of
collective expulsion of foreigners.*® This requires that the aforesaid provisions of
Serbian law on access to territory be interpreted and applied in accordance with
international standards, as required by Article 18 of the Serbian Constitution.>°
It is true that most foreigners’ attempts to enter Serbian territory outside the
official border crossing points can be considered illegal and, therefore, in vio-
lation of Articles 14 and 15(1) of the Aliens Act. However, there are exceptions
stemming both from other provisions in the relevant Serbian legislation and
from Serbia’s international obligations.

Firstly, persons in need of international protection are excluded from the appli-
cation of Articles 14 and 15 of the Aliens Act. On the one hand, Article 2 provides
that the Aliens Act does not apply to aliens who have applied for asylum in the
Republic of Serbia, which suggests that Articles 14 and 15(1) of the Aliens Act
do not apply to them. On the other hand, Article 15(3) of the Aliens Act provides
that access to the territory may be granted on humanitarian grounds and “if itis
required by Serbia’s international obligations*, despite the existence of grounds
for refusal. Secondly, the exception provided for in Art. 15(3) can only be pro-
perly applied if the border police take appropriate measures to assess whether
or not a person entering or attempting to enter the territory illegally is in need
of international protection, in accordance not only with the standards relating
to Article 4 of Protocol No. 4 but also with those established by the ECtHR in
relation to Article 3. Third, the provision of Article 4 of the Asylum and Tem-
porary Protection Act should be interpreted in accordance with international
standards to include persons who are at the borders (Mole, Krsti¢, Papadouli,
Cuckovi¢, Tidona, Valperga, 2019: 46) and not only those who are on the territory
of Serbia, as the literal reading of the provision suggests. Such an interpretation
of Article 4 of the Asylum and Temporary Protection Act is supported both by
the case law on Article 3 and the case law on Article 4 of Protocol No. 4.

5. Conclusion

The difference between the positive obligations contained in Articles 3 and 4
of Protocol No. 4 is only relevant for legal ‘acrobatics’ in the sense of qualifying
acts and facts as violations of the relevant provisions for the purposes of legal

Serbian territory and asylum procedures“and ,collective expulsions”. The 2021 Concluding
Observations on Serbia’s Third Periodic Report of the Committee Against Torture noted that
“asylum seekers are prevented from accessing the asylum procedure and being identified
atan early stage due to insufficient procedural safeguards for the assessment of claims and
the granting of international protection, particularly (...) at the border entry points”.

49 The Constitutional Court decision Uz-1823/2017, 29 December 2020.

50 The Constitution of the Republic of Serbia, Official Gazette RS, No.98/2006.
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proceedings. It has no significance for the authorities acting on the ground. Con-
sidering the complementary nature of the protection afforded by Articles 3 and
4 of Protocol No. 4, it is therefore necessary to ensure that border practices are
in line with the standards that have emerged in the Court’s practice in relation
to both provisions, for at least two reasons. First, this is the only way to ensure
that the actions of domestic authorities, both those at the ‘means of legal entry’
and others that occur outside them, are in accordance with Serbia’s internati-
onal obligations and applicable international standards. This is implicit in the
general provisions on the status of international law in the legal system of the
Republic of Serbia, as well as in the provisions of the laws on border control and
the status of foreigners and asylum seekers. Secondly, and most importantly,
it is only through the complementary reading of the norms on the prohibition
of refoulement and the prohibition of the collective expulsion of aliens that an
adequate and complete protection against the risks that a person may face in
case of refusal of entry can be ensured, in particular because of the absolute
nature of Article 3.
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/lp bojaHa Yyukosuh,

BanpedHu npogecop,

IIpasHu ¢pakyamem, YHueepsumem y beoepady,
Peny6auka Cp6uja

OJHOC H3ME'BY 3ABPAHE IIPOTEPHBAHA H 3ABPAHE
KOJIEKTHBHOI IIPOTEPUBAIbA Y KOHTEKCTY IIPUCTYIIA
TEPUTOPHJH: CTAH/JIAP/IH EBPOIICKOI CY/IA 3A /bY/ICKA IIPABA
H IbUXOB 3HAYA] 3A [IPABHU CUCTEM PEIYB/IHKE CPBHJE

Pe3ume

Yaan 3. EKJ/BII dyzo je domuHupaoy cay4ajeguma Koju cy ce muyaau yckpahugarsa
npucmyna mepumopuju 0pxasd y2080pHUYA AUYUMA Kojuma je nompe6bHa
MehyHapooHa 3awmuma. Mehymum, nocsedrux 200uHa je 3a uzepadry cmavdapda
Y 8e3u ¢ npucmynom mepumopuju o0 cee sehez sHauaja u npakca Eeponckoe cyda
Yy 8e3u ¢ uaaHoM 4 [lpomokosa 6poj 4. C 063upom Ha oko.1HOCM da yc108U 3a
npucmyn mepumopuju HUCy ucmogemuu kada ce npedcmaska pazmampa y ee3u
ca YaaHoM 3. uau aavom 4. [I[pomokosaa 6p. 4, nocmas/ba ce humarbe HUX0802
MehycobHo2 odHOca. Aymopka je 6usia nodcmakHyma da ucnuma 080 NUMArLe
KkpamkoMm koHcmamayujom Cyda y npedmemy llapugu da odHoc usmehy mymayeroa
nosba npumere yaaHa 4. [l[pomokosaa 6p. 4 u domawaja Hayeaa non-refoulement
Huje 6e3 3Ha4aja U HAKHAOHUM pedoB8HUM YK/bYyHUBAHEM PAZMAMPAtLA YAaHA
3. y KoHmekcmy ucnumueara 00CmynHocmu Ha4uHa /e2a/aHoe YAAcka, Ho8o2
cmandapda ysedeHoz y KOHMpo8ep3Hoj npecydu Beaukoz eeha y cayuajy H./I.
u H.T. HakoH u3/saeara oCHOBHUX U d06p0 nosHamux pasauka usmehy Haveaa
non-refoulement u 3a6paHe Ko/1leKmugHo2 npomepuearea, y pady ce ucnumyje
mepdra da cy 3a6paHa npomepusarea U 3abpaHa KoAeKmueHo2 npomepugarsa
odeojeHe 3a6paHe Koje uMajy camocmasiHo nocmojarse, anu Koje cy, y cneyuuyHom
KOHMeKkcmy npucmyna mepumopuju, MehycobHo suwiecmpyko nogeszate. Y pady ce
U3HOCU U Kpumuka nojeduHux cmandapda koje je y e3u ¢ npucmynom mepumopuju
usHedpu.a ckopuja npakca Cyda y cayvajeguma KoJAeKmMusHo2 Npomepusared, me
yKayje Ha kopeKkmueHu 3Ha4aj Hayesa non-refoulement. Takobe, y pady ce npyca
npeased npasHoez oksupa Peny6.auke Cpbuje pesesaHmHoz 3a npucmyn mepumopuju
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uykasyje Ha mo kako mpeba myma4umu nojedure odpedée cpnckux nponuca da 6u
FUX08a NPUMEHA 6UAa Y ckAady ¢ MehyHapoOHUM cmaHdapouma.

KyuHe peuu: npomepusarbe, KO1eKMUBHO hpomepusarse CmpaHaya, npucmyn
mepumopuju, Esponcku cyd 3a sydcka npasa, HQUUHU A1€2a/1H02 Y/AACcKa, Npakce
Ha epanuyu, Cpéuja.
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“Those who cannot remember the past

are condemned to repeat it.”

(George Santanaya, The Life of Reason, 1905,
from the series Great Ideas of Western Man)

Abstract: In the Article 52 of the Constitution of Croatia, cultural goods are
declared as goods of special interest to the Republic of Croatia that enjoy the
special protection of the state. Article 69 of the Constitution stipulates that,
among other things, the state protects cultural goods as spiritual national
values. Article 89 of the Constitution of Serbia determines the obligation
of every person to preserve, among other things, cultural heritage as an
asset of general interest. The authors believe that something similar exists
in most modern legal systems. Various legal subjects own many cultural
goods. Still, given their status and the special protection they enjoy, the
owners of such goods are subject to certain ownership restrictions and
have obligations that owners of most other things do not have. In this paper,

" dklasicek@gmail.com
"tnedic@pravos.hr
“vlasta.Budisa@min-kulture.hr
" This paper is a result of research within the project “Civil law and civil procedural law in the 21st
century - current situation and future tendencies®, supported by the Faculty of Law, Josip Juraj
Strossmayer University of Osijek, under the project nr. IP-PRAVOS-7.
™ This paper was presented at the International Scientific Conference “Law and Social Values,
held at the Faculty of Law in Ni$ on 21 April 2023.

77



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

the authors will analyze Croatian and Serbian legal acts that regulate the
protection of cultural goods with special reference to restrictions of own-
ership rights over cultural goods in these two countries. There are certain
similarities but also some differences in how the protection of cultural
goods is regulated in Croatia and Serbia. The types of cultural goods and
their protection vary in certain ways, as well as the rights and obligations
of owners of cultural goods.

Keywords: cultural good, protection of cultural goods, ownership restric-
tions, owner’s rights and obligations.

1. Introduction

In most of the world, cultural goods are a special category of property. They are
given enhanced protection precisely because of the characteristics that set them
apart from all other things that can be objects of ownership. The reason for this
is that such goods represent the identity of a country, its history and tradition.
Still, they are also of exceptional importance for its future, directly referred to
in the quote cited at the beginning of this paper. If a country were to allow the
destruction or damage of cultural goods that form the core of its heritage, that
country would surely deserve to go through all that happened to it in the past;
by allowing the destruction of such goods, it loses something irreplaceable.

Cultural goods are destroyed and damaged in different situations and in different
ways, but the person who owns these goods can perhaps harm them most. If the
owners decide it is not in their interest to preserve and take care of a cultural
good, they can destroy it in many ways. For example, the owners of a cultural
good can stop taking care of it and allow its destruction, or can intentionally
destroy or damage it. They can prohibit experts from studying cultural goods or
the public from accessing and enjoying them. If allowed, all this could seriously
damage that country’s culture. It is precisely for this reason that numerous
restrictions and obligations are imposed on the owners of cultural goods that
do not exist for the owners of other things.

In this paper, the authors will discuss the legal acts related to the protection of
such goods in Croatia and Serbia, by focusing on the provisions that regulate the
rights and obligations of the owners of cultural goods in each of these countries.
This comparison can be useful to everyone who is already an owner of such go-
ods, but especially to those who will become owners, like collectors, investors
or heirs of such things. In the first part of this paper, the authors consider the
limitations imposed on the ownership of cultural assets, their purposes and the
goals they are meant to achieve. In the second part of the paper, the authors pro-
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vide an overview of the Croatian Act on Protection and Preservation of Cultural
Goods, emphasizing the owner’s duties and the limitations of their ownership. In
the third part, the authors examine the Serbian Cultural Heritage Act to reveal
the similarities and differences between these two acts.

2. Limitation of ownership in the context of cultural property protection

The concept of ownership is the basis not only of private (civil) law and law in
general but also of the modern social and state order, which protects ownership
and all its factors in the form of inviolability of (private) ownership with a wide
range of instruments, measures and possibilities. In the Croatian constitutional
order, the inviolability of property ownership is one of the highest values and
the basis for the interpretation of the Constitution® (Art. 3 of the Constitution).
Although exclusivity (Penner, 2021:277-292) is one of the fundamental charac-
teristics of property rights, the constitution and the law precisely define the
situations when ownership can be limited.

The Constitution of Croatia (hereinafter: Constitution Cro) stipulates that the
right to property ownership is inviolable (Art. 3) and that it is a guaranteed
right (Article 48). However, Article 48 of the Croatian Constitution specifies
that property ownership entails obligations and that holders of proprietary
rights and users are also bound thereby. The Constitution also determines that
the right to property can be limited or taken away;, if it is in the interest of the
Republic of Croatia (Article 50 Constitution Cro). Thus, although ownership is
an absolute right that occupies a central place in every legal order, it is always
limited by the public interest. In Croatia, there are objects (things) that cannot
be objects of ownership (res extra commercium), those that are owned by the
state (public goods) and things of interest to the Republic of Croatia that enjoy
special protection (Gavella, 2007:136-144; Gavella, 2019:183-184).

Things of interest to the Republic of Croatia may be common goods but also
things that are objects of ownership (Gavella, 2007:136-144; Gavella, 2019, 183-
184). They are primarily determined by the Constitution, which states that: “..
real estate and items of particular cultural, historical, economic or ecological
significance which are specified by law to be of interest to the Republic of Cro-
atia shall enjoy its special protection” (Article 52 para.1). The Constitution also
specifies that restrictions, ways of exploitation and use of these things by their
owners and holders are determined by law (Article 52 para.2 Constitution Cro).

1 Constitution of the Republic of Croatia, Official Gazette (Croatia), nos. 56/90, 135/97,
08/98,113/00,124/00, 28/01,41/01,55/01, 76/10, 85/10, and 05/14.
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Inthe Act on Protection and Preservation of Cultural Goods? (hereinafter: PPCG
Act), cultural goods are defined as things of interest to the Republic of Croatia
which enjoy its special protection and which, along with all preventively pro-
tected goods, represent a national treasure (Article 2 PPCG Act). According to
the provisions of Articles 2 and 4 of this Act, their owners are responsible for
their protection and preservation. A similar provision is envisaged in the Con-
stitution of Serbia® (hereinafter: Constitution Srb), which states that cultural
heritage is a good of general interest that everyone must protect and that the
state takes special care of such things (Articles 89 and 97 of the Constitution
Srb)*. In addition, Article 72 of the Serbian Cultural Heritage Act® (hereinafter:
CHA Srb) determines that the activity of cultural heritage protection is of general
interest for the Republic of Serbia.

As far as the status of cultural property is concerned, similar legislation probably
exists in most modern legal systems. States are interested in ensuring special
protection of cultural goods and their preservation for future generations. Hence,
the owners of cultural goods are subject to certain restrictions, the purpose of
which is the protection and preservation of these goods in the public interest
(Puki¢, 2020:94; Ivanc, 2014:399). The owner’s freedom should not endanger
the interests of other members of the community, which would happen in case of
damage and destruction of cultural property by the owner’s will or carelessness
(Celi¢, 2021:546-547).

Thus, in the protection of cultural property, there is an evident conflict betwe-
en the public and the private interest (Francioni, 2012:374-392; Gliha et al.,
2021:64; Ivanc, 2014:400). In certain ways, public interests violate the exclusive
ownership of cultural goods, and they are reflected in numerous factors that
stem from cultural rights as one of the fundamental human rights. For exam-
ple, can the owner of a painting painted by Rembrandt deny a person to see it?
If it can, is that not a violation of the cultural rights of that particular person?

2 Act on Protection and Preservation of Cultural Goods, Official Gazette (Croatia) 69/99,
151/03,157/03,100/04, 87/09,88/10,61/11,25/12,136/12,157/13,152/14,98/15,44/17,
90/18,32/20, 62/20,117/21,114/22

3 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, 98/2006
and 115/2021;http://www.ustavni.sud.rs/page/view/en-GB/235-100028/constitution
(accessed on 15 August 2023).

4 :“Everyone is obliged to protect natural rarities and scientific, cultural and historical
heritage, as well as goods of public interest, in accordance with the law" (Article 89 of the
Consitution Srb). Article 97 (10) stipulates that the Republic of Serbia shall organize and
provides for “(10) system in the areas of health, social welfare, protection of war veterans
and disabled persons, child care, education, culture and protection of cultural goods, sports,
public information; amd system of public services” (Article 97 of the Consitution Srb).

5 The Cultural Heritage Act, Official Gazette (Serbia) 129/2021
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Or, can the owner deny the use of certain scientific tests that might be crucial
for preserving a cultural good (Francioni, 2018:374-392)? For this reason, the
protection of cultural property is guaranteed by numerous provisions of public
law, constitutional law, criminal law® and international law.’

In Croatia, there is often an assumption (based on the PPCG Act) that cultural
goods are in public ownership (Ernst, Poljanec, 2017:201). In fact, many cultural
goods are privately owned, which can be a potential danger to cultural goods.
Of course, the danger comes not only from the owner or holder, but also from
third parties (e.g. thieves and smugglers), from force majeure, extreme weather
conditions, wars, riots, etc. However, most harm and damage to cultural pro-
perty is probably caused by the owner or holder who is obliged to take care of
it. Thus, in order to protect cultural property, legislations worldwide impose
various restrictions on their owners (Pukic¢, 2020:85). It should be emphasized
that, as arule, many owners take extremely good care of cultural goods in their
possession, which is often much better than the care provided by the state, par-
ticularly considering that the state is not omnipotent in taking care of things
in its possession (Puki¢, 2020:88). Yet, some owners may have no interest in
providing such care

The reason for the limitation of ownership of such goods lies in the purpose of
protecting such goods. Cultural goods must be protected and preserved in their
original and unspoiled state and passed on to future generations.? Efforts are
also being made to create more favorable conditions for cultural goods’ survival
and take measures necessary for their regular maintenance. The protection of
such goods also aims to preventall actions that could directly or indirectly chan-

6 The Croatian Criminal Act (Official Gazette, no. 125/11, 144/12, 56/15, 61/15, 101/17,
118/18, 126/19, 84/21, 114/22) protects cultural property in several articles: Art. 212
(criminal act of illegal building on cultural property)., Art. 319 (criminal offense of damage
and illegal export of cultural property), Art. 320 (criminal offense of illegal research and
misappropriation of cultural property)

7 e.g. the UN Convention for the Protection of Cultural Property in the event of Armed
Conflict, 1954; the UNESCO Convention on the Means of Prohibiting and Preventing the
[licit Import, Export and Transfer of Ownership of Cultural Property, 1970; the UNESCO
Declaration concerning the Intentional Destruction of Cultural Heritage, 2003; the European
Cultural Convention, Council of Europe, 1954.

8 Art 7 (on Cultural diversity and cultural heritage) of the UNESCO Declaration on the
Responsibilities of the Present Generations Towards Future Generations (Paris, 1997) states:
"With due respect for human rights and fundamental freedoms, the present generations
should take care to preserve the cultural diversity of humankind. The present generations
have the responsibility to identify, protect and safeguard the tangible and intangible cultural
heritage and to transmit this common heritage to future generations.“(See: https://en.unesco.
org/about-us/legal-affairs/declaration-responsibilities-present-generations-towards-
future-generations)
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ge cultural goods’ properties, form, meaning and appearance and, thus, endanger
its value (Klasicek, 2008:107-139). Efforts are also being made to prevent illegal
treatment and trafficking in these goods, and to establish supervision over their
export and import. The protection ensures relevant conditions for the cultural
property to serve the needs of the individual and the general interest, according
to its purpose and meaning (Art. 5 PPCG Act).

When limiting the ownership of cultural goods, despite the public interest in
preserving these goods for future generations, care should be taken that these
restrictions do not become particularly difficult for the owner. For example,
care and protection of cultural goods, especially real estate, requires significant
financial resources, knowledge and equipment, which can become an insurmo-
untable and disproportionate burden for its owner (Celi¢, 2021:549). Cultural
goods can be sold, but the pre-emptive purchase right in favor of the state limits
their sale. So, one may pose a question: if the owner of a cultural good wants to
sell it and offers it to the state, and the state refuses to buy it, should that thing
still retain the status of a cultural good? If the state has no interest in acquiring
the said item, should the status of cultural good continue to burden and limit the
old or new owner in exercising their rights (Klasicek, 2008:136-138)? Thus, in
the case of such assets, it should be taken into account that property restrictions
should strike a fair balance between the general interest of the community and
the interests of private owners, so that the ownership of cultural goods does
not become meaningless (Nikoli¢, Midorovi¢, 2021:82-83).

2.1. Examples of restrictions imposed on the ownership of cultural goods

Some authors believe that one of the most significant restrictions on the
ownership of cultural goods is the rule that such goods can only be used in
accordance with their title (Puki¢, 2020:88). Such a restriction may seem unu-
sual, considering that the obligation to use the thing exclusively in line with its
intention exists, as a rule, only on the part of the person who uses another’s
thing (e.g. persons that lease, rent or loan other peoples’ things (Klari¢, Vedris,
2014:517,526, 535). The owners are usually free to use their things as they wish,
even to destroy them if they want. From the previous part, itis obvious that this
cannot apply to all objects of ownership because there are things that the state
takes special care of. As the state has a special interest in protecting them, there
are some common restrictions regarding their owners.

Moreover, if the owner generates income from cultural property, this income
should be directed to its protection and maintenance. There can be restrictions
on the disposal of such goods, sometimes even to the extent that some cultural
goods are declared res extra commericum. Establishing a lien on such goods may
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also be prohibited, and the owner is especially prohibited from destroying, pro-
cessing and damaging cultural goods. Furthermore, given that cultural goods
are goods that the public is interested in seeing and enjoying, there is often an
obligation imposed on the owner to enable display, study (etc.) of such things.
There are also restrictions regarding the acquisition of such things, both in the
case of original and derivative acquisition. Acquisition by occupation or disco-
very is often not possible. At the same time, in the case of purchase and sale,
the owner’s ability to sell cultural goods is often limited by the pre-emptive
purchase right in favor of the state (buki¢, 2020:85-86).

3. Protection and preservation of cultural goods in Croatia

In Croatia, the Act on Protection and Preservation of Cultural Goods (PPCG
Act) was initially adopted in 1999 but, over time, there was a need to introdu-
ce numerous amendments and additions. The latest amendment entered into
force in 2023, on the day when Euro was introduced as the official currency in
Croatia. The main goal of the PPCG Act is protect and preserve cultural goods as
valuable parts of Croatia’s cultural heritage and national identity. It prescribes
measures for the protection, supervision and management of cultural assets
and the procedures for identifying and registering cultural assets in the Regi-
ster of Cultural Assets (Articles 2-16 PPCG Act). In addition to the possibility
of declaring individual cultural property protected, it prescribes special pro-
tection measures (Articles 44-61b PPCG Act) and regulates issues of cultural
property protection in case of extraordinary events, such as natural disasters,
war, etc. (Art. 75-76 PPCG Act). The PPCG Act enacts provisions on financing the
protection and preservation of cultural goods (Articles 108-114c PPCG Act) and
sanctions in cases of violation of these provisions (Articles 115-119 PPCG Act).
It also envisages the procedure for expropriation of cultural property in case
of necessity (Britvi¢ Vetma, 2009:201-208).

In Croatia, cultural goods can be: movable, immovable and intangible (Art. 7,
8 and 9 PPCG Act). As for the protection over these goods, some of them enjoy
preventive protection (things which are presumed to have the property of cul-
tural goods, Art. 10-11 PPCG Act); some assets are designated as cultural goods
(Art. 12 PPCG Act), and some cultural goods are declared goods of the most
significant national importance (Art. 13 PPCG Act).’

9 Goods oflocal importance may be protected on the basis of Art. 17 PPCG Act, which refers
to protection in cases where there are no elements for making a decision on the protection
of cultural good but there are elements that may be considered important by the local
community which may decide to protect such goods.
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In Croatia, cultural assets are registered in the Register of Cultural Assets (Ar-
ticle 19 PPCG Act). Three lists of cultural assets are kept in this public register:

1. The List of protected cultural properties
2. The List of preventively protected cultural asset,
3. The List of cultural assets of national importance.*

3.1. Ownership and limitations of ownership of cultural goods in Croatia

In Croatia, ownership must be determined for all cultural goods. If this is not
possible for some reason, the state will become the owner (Article 18, PPCG
Act). It should be noted that slightly different rules apply in the case of cultural
goods than those that apply to things that do not have that status. In case the
good is originally nobody’s property and abandoned asset, ownership of mova-
ble property can be acquired by any person who takes it into possession with
intention to appropriate it (Article 131 of the Ownership Act (0A) ¥, (Klasicek,
2008:111-112), while only immovable assets become the property of the state
(Article 133 OA). In thisregard, it is clear that the PPCG Act makes it impossible
to acquire ownership of such goods by occupation or discovery, as is otherwise
possible for movable things that are not cultural goods.

According to Article 20 of the PPCG Act, the owner of cultural goods is obliged to
take special care of preserving and protecting cultural goods. Thus, for example,
the owner must treat the cultural good with due care, protect and maintain it
regularly. Each owner is obliged to implement the established protection me-
asures and notify the competent authority immediately of any changes to the
cultural good, damage or destruction, disappearance or theft.'? When necessary,
the owner must allow professional and scientific research, technical and other
recordings, and implement technical protection measures over a cultural good.
The owner is obliged to enable the availability of cultural goods to the public and
also to take care to preserve the integrity of protected collections of movable
cultural property (Article 20 PPCG Act). In case the owner does not implement
the established protection measures, the competent authority will enforce those

10 See: Registar kulturnih dobara Republike Hrvatske (Register of Cultural Assets of the
Republic Of Croatia), https://registar.kulturnadobra.hr/#/ (accessed on 15 August 2023).

11 Art. 131 of the Ownership and Other Proprietary Rights Act, Official Gazette (Croatia)
91/96,68/98,137/99,22/00,73/00,129/00,114/01,79/06, 141/06, 146/08, 38/09, 153/09,
143/12,152/14,81/15,94/17

12 Pursuant to Art. 6 (12) of the PPCG Act, the competent authority is the Conservation
Department of the Ministry of Culture in whose area the cultural good is located; for the
area of the City of Zagreb, the competent authority is the City Institute for the Protection of
Cultural and Natural Monuments in Zagreb.
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measures, at the owner’s expense, considering that the owner is obliged to bear
all the costs of preserving, maintaining and protecting the cultural goods in
their possession (Articles 21 and 22 PPCG Act).

Sale, possession and use of cultural property may also be restricted for preser-
vation and protection purposes, and these restrictions will apply to the owner
and any other holder of rights over cultural goods (Articles 27 -29 PPCG Act).
The expropriation procedure may be instituted: a) if there is a threat of damage
or destruction of the cultural good, and the owner does not have the ability or
interestto ensure the implementation of all specified protection and preservati-
on measures; b) if it is not possible to ensure the performance of archaeological
research and excavations or the implementation of measures in other ways;
and c) if it is not possible to ensure the availability of the cultural property for
the public in another way or to establish a lien (Articles 27 and 41 PPCG Act).
Restrictions on ownership may also be imposed in order to document and rese-
arch cultural goods, to implement protection and preservation measures, and
to make cultural goods accessible to the public. The use of a cultural good may
be limited if it is estimated that the change ofits purpose would put the cultural
good in direct danger (Article 28 PPCG Act). Regarding the sale of cultural goods,
Article 28 of the PPCG Act envisages that the seller, the intermediary and the
buyer has certain obligations (which will be discussed later). There is also the
pre-emptive purchase right, the obligation to return budget funds before the
sale (if they were invested in the restoration and/or preservation of cultural
goods), and restrictions on the import and export of cultural goods.*?

As for the restrictions on possession, owners are obliged to enable research,
documentation, and the implementation of measures to protect and preserve cul-
tural property, for which they will be entitled a remuneration only if they prove
that these actions caused damage (Article 30 PPCG Act). Possession restrictions
are also implemented in cases where the competent authority determines that
the cultural good is not handled in accordance with the provisions of the PPCG
Act, or not handled with due care. If, as a result, cultural good is in danger of being
damaged or destroyed, a temporary guardian will be appointed for the cultural
good under Article 31 PPCG Act. At the owner’s expense, the guardian will take
measures to protect and preserve the cultural good (Mihelci¢, Marochini Zrinski,
2019:212-214)." It should be noted that it is also possible to establish a legal lien

13 Formore, see: E-Gradjani (2023): Izvozi uvoz kulturnih dobara (Exportand import
of cultural goods), https://gov.hr/en/export-and-import-of-cultural-goods/1536
(accessed on 15 August 2023).

14 For example, see: Grad Rijeka (2007): The City of Rijeka is the temporary guardian of
the SFRY Navy training ship Galeb, https://www.rijeka.hr/grad-rijeka-privremeni-skrbnik-
broda-galeb/ (accessed on 15 August 2023); and
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in favor of the city or municipality that paid the costs to ensure reimbursement
of paid expenses (Article 31 PPCG Act), which applies to cases when the owner
abandoned a cultural good. A cultural good is considered temporarily abandoned
if the owner’s residence is unknown and there is no authorized representative,
so that the competent authority cannot notify them of their obligations within
6 months from the date of the first attempt to deliver the letter (Article 32 PPCG
Act). A cultural good will be considered permanently abandoned under the same
conditions if the owner could not be notified within 10 years (Article 32 PPCG
Act). If the owner permanently abandons the cultural property, it becomes the
property of the state (Mihel¢i¢, Marochini Zrinski, 2019:213, footnote 65).

Another limitation refers to the owner’s duty to temporarily hand over the po-
ssession of the movable cultural good for exhibition purposes. The exhibition
organizer concludes a contract with the owner which regulates their obligations
and the manner of handling the cultural good, provides guarantees in case of
damage, destruction, theft or disappearance of the asset, as well as the obliga-
tion to insure it with the insurance company. As a rule, the organizer covers all
exhibition-related costs unless the contracting parties determined otherwise
(Art. 33 PPCG Act).

There are also restrictions on the use of cultural goods. The use is limited in
such a way that the purpose and method of use is determined by the decision of
the competent authority based on the previously obtained opinion of the mayor
or head of the municipality. As a rule, use is determined for immovable cultural
property but, in exceptional situations, when the competent authority determi-
nes that the purpose and method of use is necessary, it is possible to determine
the use for movable cultural goods as well (Article 34 PPCG Act).

If the owner wants to change the purpose of a cultural good, he/she must obta-
in a prior approval from the competent authority (Article 34 PPCG Act). If the
owner uses a cultural good contrary to its intended purpose and damages it, the
competent authority can order the return to its previous state, if it is possible to
eliminate the resulting damage in this way (Art. 35 PPCG Act). A prior approval
of the competent authority is also required for any change in business conducted
within the immovable cultural good or protected cultural-historical entity. The
approval is also required for any change of purpose of business premises or chan-
ge of business activity within the protected cultural good (Article 65 PPCG Act).

Grad Sisak (2020): RjeSenja o imenovanju privremenog skrbnika 1421 i 1422 )(Mayor
Decisions on appointing the temporary guardians 1421 and 1422), SluZbeni glasnik Sisacko-
moslavacke Zupanije, br. 32, 28.listopada 2020, https://sisak.hr/wp-content/uploads/2020/11/
SGSMZ%CC%8C-32.pdf (retrieved 15 August 2023).
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In case of sale of cultural goods, there is a pre-emptive purchase right in favor of
the state. This means that cultural good must be offered, at the same price and
under the same conditions, first to the city or municipality, then to the county
or the city of Zagreb in whose area the cultural good is located, and after all of
them, to the state. These legal entities must declare themselves within 60 days
of receiving the offer. If the entity with the pre-emptive purchase right does
not intend to exercise its right, it is obliged to inform the other legal entities
with the same right, and the owner within 30 days (Art. 37 PPCG Act; Josipovig,
2011:389). If the cultural property is sold without first being offered to those
who have the pre-emptive purchase right, those persons have the right to request
the annulment of such a contract within 90 days of learning that a sales contract
was concluded, and no later than 5 years from the conclusion of the contract
(Article 39 PPCG Act).

The pre-emptive purchase right in favour of the state also exists if the cultural
good is sold atan auction (Ernst, Poljanec, 2017:202-203). The auction organizer
is obliged to inform the holders of pre-emptive purchase right, 30 days before
the auction, about all the initial conditions for the sale of a cultural good, about
the place and time of the auction sale (Article 37 a, PPCG Act). The pre-empti-
ve purchase right also exists in case of a foreclosure sale of cultural property,
according to the conditions of the offer in the foreclosure procedure, which is
the most favorable for the owner of the cultural good. The person carrying out
the foreclosure procedure is obliged to inform the holders of the pre-emptive
purchase right that a sale has been ordered, and to submit the written conditi-
ons of the offer determined for the sale of a cultural good (Article 38 PPCG Act).

Asalready noted, during the sale of a cultural good, the seller, the intermediary
and the buyer of cultural property have certain obligations. The seller and the
intermediary are obliged to inform the buyer that the object of sale is a thing
that is a cultural good, to present proof of ownership and documents on the
waiver of the pre-emptive purchase right. The buyer is obliged to inform the
competent authority of the area where the cultural property will be located
(Art. 36 PPCG Act).

Under the PPCG Act, the owners of cultural property also have certain rights.
The owners have the right to compensation due to the limitation of ownership,
the right to tax and customs reliefs, and the right to professional assistance
from the competent authority for the proper protection and preservation of the
cultural property (Article 24 PPCG Act). They also have the right to exemptions
and privileges prescribed by special law, if they act in accordance with the pro-
visions of the PPCG Act and implement the protection measures (Article 25 PPCG
Act). All owners and possessors also have the right to receive free advice from

87



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

the competent authority on the measures for the protection and preservation
of cultural goods (Article 26 PPCG Act).

4. Protection and preservation of cultural assets in Serbia

In Serbia, the Cultural Heritage Act (CHA)' has been in force since 6 January
2023. The CHA replaced the Cultural Goods Act!®, which was adopted in 1994.
Like the Croatian PPCG Act, the Serbian CHA refers to protecting and preserving
cultural goods. According to Article 2 of the CHA, the goals of this act are to esta-
blish a legally regulated and organized system of protection and preservation
of cultural heritage through discovery, collection, research, documentation,
study, evaluation, protection, preservation, presentation, interpretation, use
and management of cultural heritage. Cultural heritage is defined as a set of
tangible and intangible resources, which have been inherited from the past, and
are recognized as a reflection and expression of continuously evolving values,
beliefs, knowledge and traditions that were created by the interaction of man
and space over time (Article 3 CHA).

The CHA consists of several parts which refer to: the types of cultural heritage
and objectives of protecting and preserving cultural heritage (Art. 1-12 CHA);
provisions on tangible and intangible cultural goods (Art. 13-25 CHA); the met-
hod of valuing cultural goods (Art. 26-40 CHA); establishing of the status of
different types of cultural goods (Art. 41-54 CHA); provisions on the registration
of cultural goods (Art. 55-68 CHA) provisions on the protection and preservation
of these goods and scientific research and educational activities related to the
protection and preservation of cultural goods (Art. 69-98 CHA); provisions on
the rights and obligations of owners and other possessors of cultural goods, the
circulation, use and expropriation of these goods and the import, export and
return of illegally removed cultural goods (Art. 99-129 CHA), and provisions
related to criminal sanctions (Art. 130 CHA).

Similar to the division in Croatian law, the cultural heritage in Serbia is divided
into tangible and intangible cultural goods. Pursuant to Article 13 of the CHA,
tangible heritage is divided into: a) immovable; b) movable cultural goods; c)
goods that enjoy prior protection (things and creations that are assumed to
possess cultural values specified in the law and represent cultural heritage
and enjoy the same protection as cultural goods (Art. 29-33 CHA); and d) goods

15 Zakon o kulturnom nasledu (Cultural Heritage Act, Serbia), Sluzbeni glasnik RS, 129/2021;
https://www.propisi.net/zakon-o-kulturnom-nasledju/ (accessed on 15 August 2023).

16 Zakon o kulturnim dobrima (Cultural Goods Act, Serbia), SluZbeni glasnik RS, br. 71/94,
52/2011- dr. zakoni, 99/2011- dr. zakon, 6/2020 - dr. zakon, 35/2021- dr. zakon i 129/2021-
dr. zakon.
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under prior protection (goods in respect of which legal actions have been taken
to identify them as goods that are believed to possess the properties of tangible
or intangible cultural heritage. This status ceases if it is established that they
are cultural goods, if previous protection expires, or if it is determined that the
thing has no cultural value (Art. 34-35 CHA)). Intangible heritage is embodied
in oral traditions and expressions: language as a carrier of intangible cultural
heritage; performing arts; social customs, rituals and festive events; knowledge
and customs concerning nature and the universe; traditional crafts and skills
(Art. 25 CHA). Cultural goods are, therefore, part of the tangible cultural heri-
tage and are divided into cultural goods, cultural goods of great importance,
and cultural goods of exceptional importance (Art. 36 CHA)."”

Like in Croatia, when it comes to discovery of goods that enjoy prior protection
as cultural heritage assets, such a discovery has to be reported to the compe-
tent authority and the goods have to be handled with special care (Article 31
CHA). If such a good is located in land or water, or has been removed from land
or water, it is the ownership of the state (Article 33 CHA). It should certainly be
mentioned that, according to the Serbian Public Ownership Act (PO Act), state-
owned cultural property cannot be subject to enforcement, lien or be acquired
by usucapio (Articles 16 and 17 PO Act). Also, if the procedure for prior protec-
tion of a privately owned asset has already been initiated, which will eventually
be declared a cultural good, that ownership is not called into question; thus,
the ownership right does not cease to exist, and the asset does not become the
ownership of the state (Celi¢, 2021:555; Judgment of the Court of Appeal in Novi
Sad, Gz 2764/16)."®

Notably, in Serbia, there was an idea of creating a special branch of law which
would specifically deal with the protection and preservation of cultural goods
(Celi¢, 2021:548; Buki¢, 2020:80-98). One of the main proponents of this idea was
Vladimir Brguljan, who defined this new branch of law as a set of legal norms
that regulate social relations regarding cultural monuments in a special way
(Brguljan, 2006:15). The opponents of this idea stated that provisions related to
cultural goods are scattered across all branches of law and that this area is too
small (insignificant) to deserve its own special branch. However, it seems that
these arguments no longer stand today (Puki¢, 2020:84). The first argument in

17 The fourth category includes the cultural assets of exceptional value which are included
in the UNESCO World Heritage List, because they meet the conditions prescribed by the UN
Convention Concerning the Protection of the World Cultural and Natural Heritage (1972); See:
https://whc.unesco.org/archive/convention-en.pdf. This fourth category is not mentioned
in the CHA but exists in the legal order of the Republic of Serbia (and Croatia) because it
ratified this convention (Celi¢, 2021:552, Krsti¢, 2013:106-107).

18 Judgment of the Court of Appeal in Novi Sad (Serbia), GZ 2764/16 of 17.11.2016
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favor of creating a special branch of law is certainly the need to bring together
(in one place) all the provisions concerning the protection and preservation of
cultural goods. The second argument is the growing awareness of the importan-
ce and need for stronger protection and preservation of cultural goods (Puki¢,
2020:84). The authors have not come across similar initiatives in Croatia.

4.1. Ownership and limitations of ownership of cultural property in Serbia

In Serbia, like in Croatia, the owners of cultural goods are also limited in various
ways. Some restrictions are valid for all types of cultural goods, while others are
valid only for certain types of such property (Nikoli¢, Midorovi¢, 2021:79-80).
Similarly as in Croatia, the owner and holders of cultural property is obliged to
preserve and maintain that property, and without delay notify the competent
authority dealing with the protection of cultural goods about all legal and physi-
cal changes that have occurred in connection with the asset. The owner/holder
is also obliged to allow scientific and professional research, technical and other
recordings, to facilitate the implementation of technical protection measures on
the cultural property, and to make the cultural property available to the public.
The owner/holder is also obliged to bear the costs of fulfilling these obligations
up to the amount of income generated from cultural goods and goods under prior
protection (Art. 101 CHA).

In addition, the owner/holder is prohibited to use cultural goods for purposes
that are not in accordance with their nature, purpose and significance, or in a
way that can lead to damage to a cultural good. This is also similar to Croatian
provisions. The owner/holder must not excavate, demolish, rebuild, modify
or do any work that may impair or damage the specific features of a cultural
good and property under prior protection without meeting certain conditions
and without the consent of the competent authority. The owner/holder is also
prohibited from dismembering collections and funds of cultural goods, without
meeting certain conditions and without the consent of the competent authority
(Art. 102 CHA).

The owner or holder of cultural property in Serbia is also entitled to certain
rights. In addition to being able to use a cultural good in a manner that is in
accordance with the law and protection measures, the owner/holder is entitled
to a fair compensation in case of a ban on the use or restrictions of the use of a
cultural good. The owner/holder also has the right to compensation for damage
sustained during the implementation of technical protection measures on a
cultural good or as a result of having to make a cultural good available to the
public. The owner/holder is exempt from paying fees, taxes and other duties re-
lated to protection, use and disposition of the cultural asset in compliance with
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tax legislation. The owner/holder is also entitled to seek reimbursement of paid
customs duties and other import duties in case of permanent import of cultural
goods into Serbia. If the owner/holder has donated a cultural good or artwork
to the state or to an institution to protect cultural heritage, they have the right
to be exempt from paying taxes. The tax and customs reliefs obtained by the
owner/holder are regarded as the participation of the state in the protection of
cultural goods (Art. 100 CHA).

The owner or holder is free to use the name and likeness of a cultural good for
commercial purposes (to make a profit), while other persons can do that only
with the consent of its owner and upon obtaining the approval of the competent
protection institution in charge of protection and preservation of that cultural
good, or the competent ministry in case of a cultural asset of exceptional impor-
tance. The CHA also stipulates that the cultural-historical value and identity of
the asset must not be impaired or damaged due to its commercial use. The owner,
holder and public institutions in charge of cultural heritage protection have the
right to make reproductions, casts, copies, facsimiles and phototype editions
of cultural goods of great and exceptional importance in accordance with the
prescribed protection measures, always crediting the name of the cultural pro-
perty, its location, period of creation and the name of the author (Art. 105 CHA).

Asin Croatia, if the owner in Serbia wants to sell a cultural good, he/she must first
offer it to the state, given that the state has the pre-emptive right to purchase the
cultural good in private ownership before it is offered to others (Art. 103 CHA).
Within 30 days of receiving the owner’s notification of the intention to sell the
property, the competent authority is obliged to inform the owner whether or
not it will exercise this right. According to the provision of the former Cultural
Goods Act, the deadline was 15 days which was certainly too short, particularly
considering the fact that, due to the importance and value of the real estate or
cultural good that is offered for sale, it might be necessary to engage significant
funds from the public budget (Celi¢, 2021: 560). If the state refuses to buy the
cultural good, does not respond to the offer or waives the pre-emtion right
within the time limit, the owner is free to sell the property to another person
under the conditions that cannot be more favorable than those offered to the
state (Art. 103 CHA).

Unlike the Croatian PPCG Act, the Serbian CHA does not envisage the possibility
of sequestration, i.e. appointing a temporary guardian for a cultural good whose
owner does not take good care of the property or temporarily abandons it, and
thus exposes the property to the risk of damage and destruction. This provision
was prescribed in the former Cultural Goods Act (in Art. 33). The authors also
believe that the provision on the possible expropriation of cultural goods was
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much more detailed in the former Cultural Goods Act (Art. 121), which stipu-
lated that there was a danger of destruction of the cultural good if the owner
did not have the ability or interest to ensure the implementation of protection
measures. Expropriation was also possible if archaeological excavations could
not be carried out in any other way, or if the protection measures on the cultu-
ral goods could not be implemented. Expropriation was also possible if there
was no other way to ensure the public availability of cultural goods of great
or exceptional importance (Puki¢, 2020:91). Article 106 of the CHA relating to
expropriation only states that the expropriation of immovable cultural property
will be carried out in accordance with the regulation governing expropriation.

5. Conclusion

In this paper, the authors endeavoured to investigate and explain the reasons for
ownership restrictions in case the object of ownership is a cultural good. Due to
the basic characteristics of cultural goods, every country needs to protect such
goods in every possible way. Considering that their owners or holders can cause
their damage and destruction, cultural goods need to be protected from them
as well. At the same time, each country’s legislators should take care that such
restrictions are not too severe, so as not to put the owners/holders of such goods
in a worse position when compared to the owners of other kinds of property.

The authors researched the Croatian and the Serbian legislative acts related to
the protection of cultural goods. The research shows that the restrictions on
the ownership of cultural goods and protected cultural assets are regulated in a
similar way in two countries. There are many similarities in the legal provisions
governing the restrictions on ownership, possession and sale of cultural goods,
as well as the rights and obligations of owners/holders of cultural goods. Despite
these similarities, the authors have to note that the former Cultural Goods Act
which previously regulated this area in Serbia seems to have contained much
more similar provisions to the ones envisaged in the Croatian PPCG Act than
the new (current) Cultural Heritage Act of Serbia. The most obvious differences
between the Croatian PPCG Act and the Serbian CHA refer to the fact that the
Serbian legislation no longer provides for the possibility to appoint a temporary
guardian for the cultural good when the owner refuses to take care of it or aban-
dons it, and to the fact that the Serbian CHA no longer explicitly enlists the cases
that will lead to the expropriation of cultural property, as was the case in the
former Serbian legislation and is currently the case in the applicable Croatian law.
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/Ap [lybpaska Kaacuuex,

BawnpedHnu npogpecop,

IlpasHu ¢pakyamem, Ceeyuuauwme J. J. LiImpocmajep y Ocujeky,
Penybauka Xpeamcka

Ap Tomucaae Heduh,

AcucmeHm,

llpasHu pakyamem, Ceeyuuauwme J. J. limpocmajep y Ocujexy,
Penybauka Xpsamcka

Baacma Byduwa, Macmep npasHuk,

Cmydenm dokmopckux cmyaduja,

IlpasHu ¢pakyamem, Ceeyuuauwme J. J. limpocmajep y Ocujeky,
Peny6.auka Xpsamcka

3AIITHTA KYJITYPHUX /JOBAPA Y XPBATCKOJ] H CPBUJH,
C HAIVIACKOM HA OTPAHUYEIbA BJIACHUIIITBA

Pe3ume

Y wnany. 52. Yemaea Xpsamcke KyamypHa dobpa npoaaawasajy ce dobpuma od
noce6Hoz uHmepeca 3a Peny6auky Xpeamcky koja yscusajy nocebHy 3awmumy
dparcase. Ynanom 69. Yemaesa nponucaHo je da dprcasa wmumu, uamehy ocmasoe, u
KyamypHa do6pa kKao dyxo8He HayuoHasiHe epedHocmu. Yecmase Cp6uje, y yaaHy 89,
ymeaphyje obasesy ceakoz auya da 4yea, uamehy ocmasoe, u KyamypHy 6awmuHy
Kao dobpo od onwumez uHmepeca. Aymopu cmampajy da Hewimo cAUYHO Nocmoju
y eehuHu caspemeHUX npagHUXx cucmema. JacHo je da cy mMHoza KyamypHa 0obpa
Y 8/4acHUWM8Y pasHUX NpasHUX cybjekama, au ¢ 063UpPoOM HA HUX08 CMmamyc u
noce6Hy 3aumumy Kojy yxcueajy, A1acHuyu maksux dobapa hod.iexcy odpeheHum
02paHUYerUMa c8ojuHe U UMajy obasese koje sadcHuyu sehune dpyzux cmeapu
Hemajy. Y ogom pady aymopu he aHaausupamu xpeamcke U cpncke npagHe akme
Koju pezyauwly 3awmumy KyAmypHux do6apa (3aKoH o 3awmumu U o4y8arsy
KyamypHux do6apa Peny6auke Xpsamcke u 3akoH o KyamypHoM Hacaehy Penybauke
Cpb6uje), ca noce6HUM HA2AACKOM HA 02pAHUYErsA 8/1ACHUWMBA HAJ KYAMYypHUM
dobpuma y ose dee 3emswe. [locmoje odpeheHe cauuHocmu, aau U HeKe pasauke y
moMe Kako je pezyaucaHa saumuma KyamypHux dobapa y Xpeamckoj u Cpouju.
Bpcme kyamypHux dobapa u ruxosa 3auumuma ce Ha o0peheHe HavuHe pasaukyjy,
a makohe ce pa3AuKyjy u npasa u o6asese 84ACHUKA KyAMypHUX 006apay HeKuUM
acnekmuma.

Kyune peuu: kyamypHo do6po, 3auimuma KyamypHux 006apa, o2paHuyerbe
ceojuHe, npasa u o6asese 8AACHUKA.
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OPHUI'MHAJIHHU HAYYHHU PALL

Ap Mapko Jumumpujesuh,* 10.5937/zrpfn0-45419

BawnpedHnu npogpecop,

IIpasHu ¢pakyamem, YHusepsumem y Huwiy

Peny6auka Cpbuja UDK: 336.74
UDK: 336.711

Pad npumsen: 10.07.2023.
Pad npuxeahen: 28.08.2023.

MOHETAPHHU KPE/JUBHU/IUTET KAO /IPYILITBEHA
BPE/IHOCT Y CABPEMEHOM MOHETAPHOM
ITIPABY U IIPABY IEHTPA/IHUX BAHAKA™

Ancmpaxkm: [Ipedmem aHnasusze y osom pady jecme ymephusarse
3Hauaja u Mecma KoHyenma MOHemMapHoz Kpedubu/iumema y HOpMAMa
caspemeHo2 MOHeMapHoz npasa. ¥ mom KOHmMekcmy ce y npgom desay
pada pasmampa nojam MoHemapHoe kpedubuaumema, ymephyjy wezoea
ob6es1edxcja u KoHceKgeHye Ha UMNJAeMeHmayujy cmpamezuje MoHemapHe
noJaumuke Kojy ymephyje u umnjiemeHmupa yeHmpa.aHa 6aHKa Kao 0CHO8HU
cy6jekm MoHemapHonpasHux odHoca. Y dpyeom desay pada, ykasyje ce Ha
uMnjauKayuje KOHYyenma MoHemapHoz Kkpedubuaumema HA hogeperse
Koje epabhaHu (MoHemapHu KopucHuyu) dajy domahum moHemapHum
azeHMUMa NPUAUKOM 06/UKO8AHA CMPYKMype U U380pa MoHemapHe
Jypucdukyuje koHKpemHe dpicase wmo je, npema MUll/bery aymopd, y
@yHKYUju 3aumume eKOHOMCKUX NPpAsa KAKEO0 je Npaso Ha 30pasy u uspcmy
8a/tymy, 00HOCHO, Npaso HA MOHEMApHY cMAbU/IHOCM KOja npedcmas/ba
jasHo dobpo 00 npakmu4Ho2 3HAYAja 3a HUBOMHU CMAHAAPO U YjedHO
UHCMUMYYUOHAJIHO 06eJ1edcje 00picu802 MOHEMAapHo2 ynpas./earsa.

KswyuHe peuu: MmoHemapHo npaso, npaso YyeHmpaiHuX 6aHakd, MOHemapHa
Jypucdukyuja, MoHemapHo ynpas/barbe, MOHemapHu kpedubuaumem.

“markod1985@prafak.ni.ac.rs

" Pag je HacTao Kao pe3ysITaT UCTPa)KUBakba Ha NPojeKTy ,04rOBOPHOCT ¥ NPAaBHOM U
JIPYIITBEHOM KOHTeKCTY" Koju ¢uHaHcupa [IpaBHu dakynteT YHUBep3uTeTa y Humy, y
nepuozay 2021-2025. rongune.

" Papg je caonuuteH Ha MehyHapoHOj Hay4yHOj KoHepeHUju ,[IpaBo U ApyLITBEHe Bpea-
HOCTHU" Koja je oxprkaHa Ha [IpaBHOM dakynteTy YHuBep3uTtera y Humy ox 27. no 28.
anpusa 2023. roguHe.
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1.YBog

YKOJIMKO NaX/bUBO IIOCMaTpaMo y3poKe U NlocJieZjilie TPeH0Ba Y aKTYeJIHO)]
HOPMaTHBHO] peryJjalyju jaBHUX MOHETApPHUX TOKOBAa Yy €BPOIICKO] U
MehyHapoAHOj MTpaKcH Koju YuHe telos NO3UTHBHE MOHETApHE JIerncaaTUBe,
MOJCEeMO jaCHO YOUMTH Ja je aKCHUOJIOLIKAa MaTpulila HOPMU CaBpEMEHOT
MOHEeTAapHOT IpaBay roJjuHaMa HaKoH rjo6ajiHe duHaHcHjcKe kpuse (2012) u,
HapO4YMTO, MOCTNAaHAEMHUjCKHUM OKOJIHOCTHMA (2022) 3Ha4yajHo pejieUuHUCAHA
Ha HauUH KOjU OBY IpaHy MO3UTHUBHOI NPaBHOT CUCTeMa NpPUOLJIUKABA
CBaKOJHEBHUM NoTpebaMa rpabaHa 1 j0JaTHO MPAKTUYHO OCMHUIIL/bABA U
ONpaB/laBa keHO I0CTOjabe Kao caMOCTaJIHe IpaBHe AucuunauHe. [[ppo6uTHU
JUCKYPC KJJaCUYHOT MOHETApHOT 3aKOHO/LaBCTBA HEJIBOCMUCJIEHO yCMEPEH
Ha OyyBakbhe MOHeTapHe CTabU/IHOCTH Kao jaBHOT Ao6pa (Koja ce NIpBOGHUTHO
TyMauujay KOHTEKCTY 04yBarba l[eHOBHE CTAaOUJIHOCTH) Ce UMILJIEMEHTHPAOo Ha
HayMH KOjU je UMao obeJiexja je JHOT XUOPULHOT U XeTepOTreHOT TEXHOKPATCKOT
obpaciia ojayaHor pe3yJiTaTUMa U lpeJiBuhambiMa MaKpOeKOHOMCKUX MOieJia
(v moyeTHUM UCTPa’KMBamkbUMa MaxoM 6a3WpaHOr Ha TEOPUjU Urapa), Te Cy
U JelleHHjaMa yHa3aJ OCHOBHHM TapreTH MOHETApHUX CTpaTervja OGUJIH
y OYHKLUjU MOCTHU3ama I1leHOBHE CTAaOUJHOCTH Koja ce JYyro BpeMeHa y
MOHETApPHOj IUTEPATYPU TPeTUPAJIA KA0 CHHOHUM MOHETapHOj CTAOUJIHOCTH
LITO JJaHac BUlle HUje CJy4aj, jep je Mpouec KBaJUTaTUBHE U KBAHTUTAaTUBHE
Jle3MHTerpaluje oniTer MOHETApPHOT IIpaBa pe3yJITUPao U CTBapalkeM HOBUX
JUCLUIIJIMHA NONYT MpaBa IeHTpaJHUX 6GaHakKa U NpaBa KoopJHUHaluje
MOHETapHe INOJUTHKE Koje MpeACTaB/bajy HocebHe MOHeTapHONpaBHe
AucuuiivHe. Pa3Boj MoHeTapHOT IpaBa je 3a peJlaTUBHO KPaTKO BpeMe IIpoLiao
3aBH/IaH NyT TpaHcpopMalHje U3 jeJHe TOTOBO alICTPAKTHE, TIOMaJIo HejacHe,
yAaJbeHe U ,HEeBUAJ/bUBE" JUCLUIJIIMHE [0 BPJIO KOHKPETHE U IPUMEHJ/bUBE
NpaBHe HayKe KOja MMa jaCHO MepJ/bUB YTHIIAj Ha KBAJIUTET }XKUBOTA IrpahaHa,
06MM M CTPYKTYpPY JIMUHE U jaBHe NMOTPOLIHE, Kao U, reHepaJHo roBopehy,
ocehaj cUrypHOCTH U MOBepeha Koje rpahaHu je/lHe 3eMJbe MOKJIakhajy CBOjOj
NpUBpEAHU, Tj. CTENeEH 3aZ,0BO/bCTBA KOjU MMajy NPUJMKOM KopHullhema
COICTBEHE BaJIyTe 3a 33/10BO/baBalbe PA3IUYUTHUX IpedepeHIirja Ha TPKUILTY.

Y TOM KOHTEKCTY, NoBepee rpahaHa HUje OpUTMHAPHO, Te Ce U3BOJU U HacTaje
Kao pe3yJTaT KpeJubuanTeTa (BepoLOCTOjHOCTH) pajia LleHTpaJHe 6aHKe Kao
BPXOBHE MOHeTapHe MHCTUTYILHje Koja CXOHO NOCTyJaTUMa JeMOKPAaTCKOT
JIETUTUMUTETA Y>KUBa JIETUMUTET IMOCTYMNKa (output JerUTUMUTET), He
JIETUTUMUTET U3bopa (input 1ErUTUMUTET KOjU MMa MapJaMeHT), LUTO HaM
yKa3yje /a je nmoBepemwe rpahaHa BpJio yCJI0B/bEHO MOHAIIAKEM LIEHTPaJIHE
6aHKe Koja 06aBJ/ba yJIOTy He caMO YyBapa MOHETApHOT CyBepeHUTeTa U
MOHEeTapHOT 3aKOHO/aBlia Beh 1 MOHeTapHOT UHOBATOpPA, KOjU CBOjUM aKTUMa
Y OZJHOCOM ITpeMa APYTUM GU3UYKUM M IPABHUM JIMI[UMA, KA0 U MOCTYyJIaTUMa
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YCBOjeHOr cUCTeMa JpYLITBEHUX BPEJHOCTU MoOxe (Mopa) 3acay>XUTH,
ONpaBJaTHU WU U3TYOUTH MoBepewe rpahana (Dimitrijevi¢, 2018: 90-100).
To noapasyMeBa Jla HeKe YHHBep3aJHe KOMIIOHEHTe JIMYHUX BPeJTHOCTHU
Koje ce oryiefiajy y o4yeKMBawuMa rpahaHa o ToMe 1mTa 6U Tpe6Gaso 6GUTH
o6yxBaheHOo pa/ioM LieHTpaJiHe OaHKe U KaKo OU ce LieHTpaJiHa 6aHKa TpebaJio
ONXOAUTHU IpeMa rpahaHruMa Mopajy 6UTHU ([JOHEKJIe) yTKaHe Y cCTpaTeruje
MOHeTapHe NOJIUTHKE, jep oHa Beh JAelleHHjaMa yHa3a/, HUje 06UYaH CeT
aAMUHUCTPATUBHUX aKTUBHOCTHU HajBUILle MOHETAPHE BJIACTH, Beh HAIPOTHUB,
je/lHa CBPCHUCXO/IHA aKTHBHOCT yCMepeHa Ha Mo/iu3atbe JIMYHOT U ONIITer
JpyUITBEHOT 6JylarocTama. HapaBHO, HA OBOM MeCTy MOpAMO HAnomMeHymu Jia
ce paj LleHTpaJiHe 6aHKe U lheHa aKTUBHOCT Y IPOllecy MHUIMpama Jieporanuje
U abporanuje peliemwa caip>KaHuX y opend6aMa KaKo YBPCTOT, TAKO U MEKOT
MOHETApHOTI 3aKOHO/JaBCTBa He MO>e 3aCHMBATH CaMO Ha YMHEHUIU LITA
ONIITA APYLITBEHA jaBHOCT OYeKyje U BUAU KAO HeH IVIAaBHU 3ajJlaTak U
CMHUCao NOCTOojakba, Beh ce orsiefia y noTpebu Aia CBoj paj|y 0O4MMa MOHETApHUX
KOPHCHHUKA (MUCJUMO Ha rpahaHe Koju KUBe YHYTap IpaHUI[a MOHETapHe
jypucAuKIMje TAe ce IpUMemyje HallMOHAa/IHA MOHeTapHa JIerucaaTHhBa)
[0jacHU, OTIPaB/ia ¥ JOBeJie Y jaCHY Be3y ca lbUXOBUM XTEeHhHUMa, U TO Ha HAUUH
KOjU MM Jl0Ka3yje /ia je HkeHO JiesloBame Npe/yc/IoB JIETUTUMHOT 0/ih3akha
HUBOA XXUBOTHOT cTaHAap/a. /lakJje, nos1a3umo od me3e a je KpeJUOUJIUTET
LleHTpaJ/iHe 6aHKe y MOHeTapHOM IIpaBy BUllle/ilMMeH3MOHaJIHa KaTeropuja Koja
NpPBEHCTBEHO MOpa /ja 3aI0BOJ/bUTH CTAaHJAp/ie CTPYKe, aJiu y3 oAropapajyhu
CTelleH NMOUITOBaka YHUBEP3aJHUX APYILITBEHUX BPeJJHOCTH, jep He CMeMO
3a00paBUTHU [a HA KPeJAUOUIUTET y pajay LieHTpasHe OaHKe Kao sui generis
WHCTUTYLHje de facto yTH4e U JIMYHU UHTETPUTET MOjeJUHALA KOjU Y HOj
06aBJbajy pa3IuyMTe 3aJaTKe (IpeBacXoJHO MUCJIMMO Ha MO3UIIH]jy TYBEpHepa
Y pyTUX Jvla oBaallheHNX 3a pe/icTaB/bakbe U capa/iiby ca MehyHapogHUM
MOHeTapHUM GOHAOM U APYyTrUM CybOjeKTUMa MehyHapoJHOT MOHETapHOT
npaBa), yTBphyjy npuopuTeTe THUX 3aJaTaka, HAUMH peaJjiM3aliyje y NpaKcHy,
npey3uMajy OATOBOPHOCT 3a MOTpelIKe U U30CTaHaK oZipeheHux pesysarara,
IITO UMIIJIMLMPA U NOTPeby jacHOT yTBphUBaka rpaHulia MaH/aTa [ieHTpaJiHe
OaHKe, Kao U II0JIeCHOT CUCTEeMA JieJIUKTHE OZiITOBOPHOCTH Y PaJly ILITO je CJI0XKEeH
Ipouec Koju ce y pa3JIM4YUTUM MOHETAapHUM jYPUCAUKLIMjaMa HUje O BHUjao
HCTOM JUHAMUKOM.

YcaieHaBeieHOT, CMAMpPAMO Aa POIleC MOHETAPHOT yIIPaBJ/baha KA0 MOACUCTEM
jaBHOT Ap>KaBHOT MeHalIMEHTAa HeMa KapaKTepPUCTUKe OPTOJOKCHOT TOTOBO
»KadkujaHckor” (13. ayTopa) ynpaBJbara 0JIBOjeHOT O] JUYHOCTH rpahaHa
KOjU HUCY NOJIaHUIU IIeHTpaJsIHe 6aHKe, Kao IITO HU IMOCJ0BHE GAHKE HUCY
IbeHU MOHEeTapHU XUIIOHUMH, Beh je pey 0 cBojeBpcHOM de lege artis ynpaB/baby
KOje MpaBHJia MOHETAPHOIPABHE CTPYyKe UCTOBPEMEHO MO3ULMOHKUPA ¥ UCTY
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(makJsie, He KOHKYPEHTCKY M HMCKJ/bYUYMBY) paBaH ca 3allTUTOM JbYJCKUX
npaBa U cj06040M MocJ0Bakba GUHAHCUjCKUX MOCPEAHUKA, IITO NMPOLECy
jaBHOT MOHETAapHOT yNpaBJbakha Jaje jeIHY ,XYMaHHjy AUMeH3HUjy" Koja y
yCJIOBMMA U3BAaHPEAHUX OKOJHOCTH (KaKaB je cjy4aj 610 ca maHAeMUjoM)
nocTaje npuMapHa. HaBesieHo ce Haj6o/be MOXKe IPUMETUTH Y CTPYKTYpPHU
CTaHJap/HUX U HeCTaHJApAHUX Mepa Koje cy EBporcka neHTpasiHa 6aHKa
(ELIB) 1 ipyTre HaLMOHAJIHe LieHTPpaJ/iHe 6aHKe IUPOM CBeTa IPUMEeHUJIE Y IIUJbY
clipevyaBama Jla/ber ecKajupakba COLUjaJJHUX TPOLIKOBA KpHU3e U NMOCTYIKY
KOHKpeTH3allije paHUje IPOKJIaMOBaHe allCTPaKTHe COJIUAAPHOCTH, Aajyhu
jOj IpUTOM KOHKPETHO 3Ha4yake U CMUCAO0 Yy PaKCH.

KpenubuaureT Kao ApylLITBEHA KaTeropuja y npaBy [eHTPaJHUX OGaHaKa
Y MOHETapHOM IPaBy je YBPCTO MOBe3aH Ca KOHLENTOM COJIMJApPHOCTH U
MaH/IaTOM LleHTpaJiHe OaHKe J1a BpIIY HAKHAIHU (BaHpeHU) 0J1abUp IU/beBa U
nepuoAy ciipoBohemwa Beh paHUje ycBojeHe U 0[j06peHe CTpaTeruyje, Tj. Bpliema
napudukanje Lu/beBa ex post, ajad y3 HelpeKopauerwne rpaHulia MPaBHOT
OCHOBA 3a peaJiM3alujy Beh ycBOjeHUX L{U/beBa, 0AHOCHO, JIETaJIHO U JIETUTUMHO
yCBajalkbe HOBUX MHIepeHIIhja Ha Ha/lacBe TpaHCIapeHTaH Ha4uH KOju 6U
TpebaJsio fa 6yae nponpaheH oarosapajyhum 6aroepeMmeHuM o6pahamem
jaBHOCTH y IIMJbY NPy Katba MOTPEOHUX Mojalllbeba, jep He cMeMo 3abopasumu
Jla MOHeTapHU NPONUCH HUCY lex certa yciesi 4era je lbUXOBO NPUGJIMKABabe
rpabaHrMa NOTPeGHO CIPOBECTU HA HENMPUCTpPACAH HAYUH U je3UKOM KOjU
OHU MOTY pa3yMeTH U JaTH oAroBapajyhu BpeJHOCHU CYJ UJU U3PA3UTHU
CTaB HacOpaM HbHUX. JeIUHO CTBapakbeM YCJI0Ba 32 KOXePEeHTHY capajimby U
NPOKAaTUBHU NPUCTYN 6a3upaH Ha CHHEPTUjU Ha peJlaliiju KOMYHUKALLUOHOT
MexaHu3Ma IleHTpaJiHa 6aHKa — INOCJ0BHA 06aHKa — IMojeAWHal], HOpMe
MOHETApHOT 3aKOHO/LABCTBA OCTAjy BEPOAOCTOjaH KPUTEPHUJYM U MePUJIO
MOCTHU3akba MOHETApHE CTAOUJIHOCTH Kao MpeyCcJoBa OMLITe NPUBpPeHE
CTabGUJIHOCTH Y3 UCTOBPEMEHO OUyBake IpaBa Ha YBPCTY, CTAOUJIHY U 3, paBy
BaJIyTY.

2.MaHpgarT LHEHTPAJIHUX 6aHaKa Yy caBpeéM€e€HUM JPYUITBEHUM
OKOJIHOCTHUMA U U3a30BHU erﬁ[ﬂﬁl/lﬂlflTeTa

KpeaubunurteT y pasy LeHTpaIHUX OaHAKA, npemMa Hauem MUll/berby, TTpeJ-
CTaBJba 3HAYajaHy JAETEPMHUHAHTY JIETUTUMHUTETA KOHKPETHOT MOHETApPHOT
NMopeTKa I0Ji KOjUM MOJpa3yMeBaMO HOPMAaTHUBHO peryJjvcambe TOKOBa
Y MaxaHH3aMa peaJiu3aliije MOHeTapHe NOJUTHKE KOjU ce IepUBUPAjy U3
npeossahyjyhux Teopuja o NnpaBHOM MOMMamy HOBIA (T/je MHCTUTYI[MOHATHA
Teopuja o IPaBHOM CXBaTakby HOBIA UHTErpUcaHa y ycTaBe y OpMHU Ap>KaBHOT
HOMHHaJIM3Ma 300T CBe BHIIe U3paKEHUX eKCTEPHUX edeKaTa NpUHIMNIA lex
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monetae Tpnu oapeheHa orpaHrUuena, jep CBOje MeCTO I0JIaKO YCTyNa T3B.
MPAHCHAYUOHA/HOM NPABHUM meopujama HO8Yd, jep JieJiyje, IOTOTOBO Ha
NpUMepy MOHeTApHUX YHUja U YTHIAja JUTUTAJIHE PeBOJIyIiHje Ha Pa3Boj
MOHeTapHUX HHOBAIlHja, Ja YMH NPABHOT PEeryJiMcatha HOBIA HUje caMOo CYBepeH
aKT JipKaBe y CMUCJly BbeHOT MOHOII0J1a Ha oApehuBake NpaBHOI TeH/iepa, Kao
Y /1a ce aKTHBHOCTH IOCJIOBHUX 6aHAKa U, FeHepaJJIHO MOCMaTpaHo, y4eCHUKA
MOHETapHOT CeKTOopa, He MOTY UTHOPUCATH jep 3axTeBajy Npelo3HaBamwe y
oZpebeHoM cTeneHy Koju, CBaKaKo, HUje JOMUHAHTAH, aJId HEU30CTABHO OCTOjU
(Chadwick, 2022: 468-470).Y yo6u4yajeHOM 3HaYEWHY TE PEUH, MoKHceMo pehu fia
ce KpeAUbUIUTET y MOHETAPHOM NpPABY U MOJUTHUIIM, TPEBACXOLHO, OLHOCH
Ha [loBepeme Koje rpahaHu yKka3yjy MOHeTapHUM aKTepHuMa CXO/AHO HbUXO0BO]
ebukacHOCTU U eDEeKTUBHOCTU Y paZy Ha TepeHy peaJiu3aluje [eHOBHe
CTAabUJHOCTU M KOHTpOJie HOJIalYje, IITO je 6UJI0 YBPEXKEHO CXBaTake
Jlo u3bujama riaobasHe puHaHcHjcke kKpuse (2008). Ca cTUlakbeM HEKHUX
HOBHUX UHTepeHIlMja Ha TepeHy 0o4yBaka ONuITe GUHAHCUjCKe CTAabUIHOCTHU
Y peJlaTUBH30Bama 3abpaHe MOHeTHU3allUje jaBHOT AyTa, Kao U TeHeHLHje
HIMpema Ha/AJIe)KHOCTH LieHTPaJHUX OaHKa Ha HeKe HOBe CUCTEeMe jaBHe
MOJIMTUKE KOjU ¥ CBOjOj OCHOBU HUCY IPHUMapPHO €KOHOMCKH, IIOMYT MOJUTHUKE
3alUTHUTe KUBOTHE CpeJilHe, NOJIUTHKe Koxe3uje, 60p6e mpoTUB QUHAHCHUjCKOT
KPUMHHAJUTETA U NMOJUTHKE TEXHOJIOLUIKOT Pa3Boja, CTPYKTypa U 3HAYEHE
nojMa KpeaubuauTeTa (Kao U HberoBo Mepeme Koje je HeONX0HO y NpaKCcH
He caMo 360r olleHe HOPMAaTHBHE U eKOHOMCKe epUKACHOCTU MOHETAPHUX
peliewa, Beh ¥ 60J/ber pasyMeBama peakliyja MOHETAPHUX KOPUCHUKA) ITOCTaje
3HA4YajHO KOMIJIEKCHHje U MYJTHUAUCLHUILJIMHAPHO Y NIPaBOM 3HAYeHhy Te
peuy, jep BHUILe HUje YCKO Be3aHO 3a 06J1aCT YUCTO HOPMaTUBHE peryJalnuje
MOHETApHOT NocaoBama. Ca Apyre cTpaHe, MOHETAPHU KPEAUOUIUTET Npe]-
CTaBJba UHTETPAJIHU J1€0 MOJUTHUYKOT KpeJUOUINTETA U Kao TaKaB je 61U3akK
Y II0OjMOBHMMa penyTalyje U 0ITOBOPHOT jaBHOT AeJsiatba (Weber, 1994: 2-3).

LlenTpasiHa 6aHKa ce JUHAMHUYHUM U CJIOXKEHUM JIPYIITBEHO-eKOHOMCKUM
oZlHOCHMa Mopa 6JlaroBpeMeHo npuJjarohaBaTy, jep je k/bydHa CTaBKa Koja
yCJIOB/baBa HAaCTaHAK U ONICTaHAaK CBAKOT IPaBHOT CUCTEMA, 3alIpaBo, OJIMY€eHa
y YCIIOHY ¥ IOCTOjaHOCTH KOpIyca TEXHUYKHUX IPaBHUX U/Jieja Koje Cy JUPEKTHHU
0/1pa3 JieJilaba yCKOo NPpOoPUIUCAHUX TPABHUX CTPYYHbaKa KOjU CTBApajy U HETYjy
BPEJHOCTU U NPUHIMIIE HE3aBUCHO 0/, UJEeHTUTEeTA NOJUTHUUYKOr CUCTEeMA U
IberoBe ujesoruje v acnupanuja (Wigmore, 1928: 1129-1130). U3 nomeHyTOT
MOXHCEeMO joll jeJHOM YBUJETH jacHY TOTpeby cCTBapaa yCcJ0Ba 3a He3aBUCTaH
paj ueHTpaJHUX 6aHaKa I/le He3aBUCHOCT He CMe OCTaTHU CUMOOJIMYHA, Ha
HUBOY YCTaBHUX M 3aKOHCKUX NpOKJaMaliuja, Beh ce y ApyLITBY Mopajy
CTBOPUTHU CBU IOTPEOHU U OJIP>KUBH YCJIOBHU 32 UBUCTUHCKY HHCTUTYIIUOHAJIHY,
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HepCcoHaIHY, PUHAHCHjCKY U QYHKITMOHAIHY HE3aBUCHOCT ¥ PaJly LLeHTPaTHUX
6aHaka (Fony6oBuh, Jumutpujesuh, 2022: 89-90).

[lojam u ouleHa KpeJUOUIMTETA Y MOHETAPHOM MpPaBYy U NMPaBY LEHTpPaJI-HUX
6aHakKa je HEO/BOjUBO IOBe3aHa Ca NUTAaHkeM He3aBUCHOCTHU M TpaHCHa-
PEHTHOCTHU pajia LeHTPaJHUX 6aHAKa, jep ce caMo He3aBUCHO MPodeCHOHATHO
NOCTyNakbe YUjU ce y3POLU U NOoCJIeAuLle ex-ante U ex-post jacHO NpeJ0uaBajy
3aMHTepeCcOBaHOj jaBHOCTH MOXKe, YCJOBHO pedyeHo, OLeHUTH Kao KpeJubHUITHO,
jep ce paiu 0 aMOHUjeHTY Y KOMe CBU MOHeTapHU aKTepU FOBOPEe OHO LITO
Mucsie u y To Bepyjy (Ji, De Grauwe, 2022: 1-2). Mako je BeoMa TelIKO AaTH
yHUBep3aJiHe pernopyke MOHETAPHOM 3aKOHO/aBILy 3a UYMibeHhe MOHEeTapHe
MOJIMTUKE KPeJUOUJHOM ycJeJ, pasJuduTUX (akTopa Koju yTHUYYy Ha
oapehuBame rpaHulla MaH/jaTa LieHTpaJie 6aHKe, UIIaK Ce MOTY Npeno3HaTu
oZipeheHe omiTe cMepHUIE KOje O/pa3yMeBajy a CBU CY6jeKTH MOHETapHe
NOJIUTUKE Y CBAaKOM TpPEHYTKY Mopajy O6UTH 6Ge3pe3epBHO NocBeheHu
peasin3anyju NpoKJaMOBAaHUX IU/bEBA U3 jaBHO JOCTYIHOT CUCTEMCKOT aKTa
(kako 3aKOHa, TaKO CTpaTervje Koju Mopajy 6UTH Mehycob6HO dopmMaJsiHO U
CaApPKUHCKU KOH3UCTEHTHH) Y3 UCTUIIahe U TPUXBAaTakbe YNbEHUIIE O TOME
Jla THCTPYMEHTH U Mepe MOHeTapHe NOJMTHUKE HUCY CBEMONHU y NOCTHU3aby
CBPCHUCXOJHUX pelllerba (UJIH, Lo4aad 6UCMO, HUCY pandaced 3a CBe Ipo6JieMe y
NpUBpeHY, IITO NOJUTUYAPU U I'pahaHu NOHEKa L HepeasHO 04eKyjy). YcneliHa
HMIlJIeMeHTalija HaBeJJeHUX CMEPHHUILA je UCTOBPEeMEHO Y GYHKIUjU Py Katba
3alITUTe (OCUTypaa) CaBeCHUM MOHETApPHUM aKTepUMa 0J] paclpoCcTpakbeHUX
HEraTUBHUX MONYJTUCTUYKUX H/leja U CTAaBOBA KOjU y IOCJIe/[He BpEMe Irpellke
y NIOCTylNamy LieHTpaJHUX 6aHaKa Haja3e U TaMo IJe UX HeMa, 360T yera je
BUIIIe HET'0 KA/l paHHUje y Pa3B0jy MOHeTapHOIIPaBHe MUCJU GUTHO Jla IOCTOjU
Jl0BOJbaH 6p0j NpaBHUKA KOjU MMajy CllelMjalIM30BaHa 3Haka U3 JUCLUIIIMHE
MOHETApHOT IpaBa U Koju rpahaHe Mory eJlyKOBaTH Ha aJleKBaTaH HAa4MH O
pasJjio3uMa Jleslakha LieHTpaJHUX 6aHaKa Kao U rpaHlUMa lbUX0Be ([JeJTUKTHE)
oaroBopHocTHu. Takohe, Muwbera cmo 1a 64 jayakby KpeJUOUIUTETA paja
LleHTpaJiHe 6aHKe CHAaXKHO JIONpHHeJa U IpUMeHa IoCTy/laTa T3B. KOHIeNTa
YHHBep3aJHUX HHTepeca YyoBeyaHCTBa (eHT. common concerns of humankind)
KOjU UHCUCTHPA]jy Ha 3aje JHUUKOj OATOBOPHOCTHU U Jie/berby pobieMa uaMmehy
WHCTUTYIIWja U rpahaHa, rjie MOHeTapHa CTabHUIIHOCT 06Mja U KapaKTePUCTUKE
conujanHor penomena (Cottier, 2021: 387-388; lumutpujeBuh, 2022: 53).

[TuTame KpeAUOUJIHOT MOHETAPHOT YIIPaBJ/bakha je YCKO MOBE3aHO Ca oBepe-
ibeM rpahaHa y KBaJUTeT GAHKApPCKOT CUCTEMA, Y U3BPUIHY U CY/JCKY BJIACT,
Kao Y MOCTOjare CBECTH O (HE)CTAOUJIIHOM OKPYKeY Y KojeM MoCToju (He)
CyMIbMBa BJIalaBUHA NTpaBa. 3Ha4aj IOBepeha ce He HCTHUYE CaMo ¥ paloBUMa
M3 NpobJIeMaTHKe MOHETAPHOT NMPBa, Beh U y MaKpOEKOHOMCKHUM MO/Ie/InMa
KOjU ce TUYy aKTHUBHOCTH LieHTpaJiHe OaHKe Ha TepeHy peaJiu3alidje }KeJbeHUX
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nHanonux taprera (Ji, De Grauwe: 2022: 1-2). Y ToM CMUCJIY Ce KOJ, aHAJIU3€E
oBepera UCTHYE J1a OHO UMa dge AUMeH3H]e, IPBY, KOja je UHCTUTYLIMOHATHE
NpUpo/Jie, U TUYE Ce KpeJUOUIUTeTa [U/beBA KOje [leHTpaJiHa 6aHKa XKeJu
OCTBApUTH U KOjU MOpajy OUTH peasiHH, AOK ce Jpyra JUMeH3Hja OJJHOCHU Ha
T3B. IOBepemwe y 6yAYNHOCT Koje ce Mepy CTeNeHOM HM3pa*KeHOT ONTHMHU3Ma
y norjieny 6yaAyhux eKOHOMCKUX aKTUBHOCTH, U TO MYHOT ONTUMU3Ma 6e3
MKaKBUX 33/IpLIKHY, jep Yy CYIPOTHOM, YKOJMKO [TOCTOjU HEZ,0OBOJbHO NOKJIakhatbe
Bepe O6yAyhuM akTUBHOCTUMA (Koje MOXe NMpeACTaB/baTH U MOHETApHU
NecuMU3aM), )KeJbeHu KpeJuouarnTeT he U30CTaTH, LUTO Y KPajH0j IMHUjU MOXKe
peslaTUBU30BATU IPABHU U eKOHOMCKH 3Hauaj IpeAy3eTUX pa/iibU LeHTPaJHe
6anke (Ibid).

Y ucnuTuBamy obesexja KpeAUOUIUTETa Yy pajly leHTpaJHUX 6aHaKa, I0ce6HO
ce WU3/1Bajajy Kao KOPHUCHU MOCTYJIAaTHU T3B. TEOPHje BeTO Urpayva (eHT. veto
players theory), Koju ce mojaBJbyjy Kao MOJUTUYKE NAPTHje U I0je JUHIU KOjH,
XUIMOTETUYKH, MOT'Y 6JIOKHUpATH o/ipeheHe npoMeHe y HAUMHY UMILJIEMEHTALHje
aKllMja MOHeTapHe NOJUTHUKE U OJJyKa LleHTpaJiHe 6aHKe, C TUM LITO je y
BehMHU ciy4dajeBa (3aBUCHO OJf pelllera y JoMaheM npaBHOM cHUcTeMY) ped
0 MOJIMTUYKOj MHCTUTYIIHUjU KOja MOXe 0CyjeTUTH y Behoj uiu Mamwoj mepu
(6T 3a MOHETAPHHU CTATYC qUO) TPOMEHe Y MPAaBHOM peryJiucarby U 0iBUjaby
MoHeTapHux TokoBa (Keefe, Stasavage, 2003: 407-409). HemoyMmulie kKoje
MIOCTOje Y OBOM CErMeHTY THYY Ce U CTA6UTHOCTH, a HE CaMO KpeAHOUIUTETA
MOHeTapHe NOJUTHKE, LITO je GUTHO HAIVIAaCUTH, jep ce He pa/iu 0 CHHOHUMHUMA.
BuTHoO je uctahu Jja je ¥ yYYUMHKOBUTOCT MIOMEHYTE TEOPHje ¥ OKOJTHOCTUMA
BeJIMKUX IPUBpeJHUX NopeMehaja 3Ha4yajHO peJlaTHUBHU30BaHa, jep ce y TAKBUM
OKOJIHOCTHMA, M0 IPABUJIY, TPAXKH XUTHO JieJlatbe (AU JETHTUMHO, TAMeTHO U
OZP>KMBO, LITO UMIIJIMLIMPA 3Hak€ KOje CTOjU U3a TAKBUX O/JIyKa), ycJies yera
je 3HaYaj MeKOT paBay nonywaBaky IPaBHUX Npa3HWHA MOHETApHOT TopeTKa
noce6Ho AparoneH. Takobe, cmampanmo fa je npeTnocTaBKa yclellHe IpUMeHe
NOCTYyJ/laTa HaBeJileHe TeopHje Ta Jja BETO Urpayd HeyIUMTHO Mopa 1oce0BaTH CBa
noTpe6Ha 3Hama (LITaBUILE 0XKEJ/bHO je Ja UMa [To/ije JHAKO UCTH HUBO 3Haka
Y MOHeTapHe MUCMEHOCTH, aKo He U 1y6Jba ca3Hamba 0 HYXKHOCTHU oJipeheHe
MOHEeTapHe Mepe Mpe Hero oAJ1y4yu Jja NpyHu NOoAPIIKY noJpeheHoj mpoMeHH
MOHeTapHe JierucaaTuBe). To, HAapaBHO, He 3HA4YU Jla He NOCTOjU HUjeaHa
Jipyra nojijeJHaKo cnoco6Ha MHCTUTYLiMja Koja 61 NpaBHOBa/baHO LieHUJIa
aKIMje IleHTpaJiHe GaHKe, aJIU Ce jaCHO MOpa HATJIACUTH []a yTeMeJberbe TaKBe
WMHCTaHLe He MoXe OUTH pe3yJTaT NOJUTHUYKOT o[ UJaXKemha acnupalnyjama
rpabaHa ga uJleHTUPHKY]Y ,TJIaBHOT KpUBIA“ 3a CBe pobJyieMe Y eKOHOMUjU
jenHe 3eMJbe, Beh, HAPOTUB, palMOHAJJHO U JOOPO apryMeHTOBaHa OJ1yKa
Jla ce mpouec JMHaAMUYHOT MOHETApHOT yIIpaB/bakba NojABee Mo/, LHUPOKO
IOCTaBJ/beH TPaHCIapeHTaH o6pa3al. McToBpeMeHO, Yy IpaKCHU je HY>KHO
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HalpaBUTH AUCTUHKLU]y U3MeDy Jesama LleHTpaJHUX 6aHaKa y KojuMa ce
omaka MOTIIYHO OJCYCTBO KpeJUOUJIUTETA Y paly U OHUX ¥ KOjUMa MOCTOjU
orpaHU4YeHU ([AeJUMUYHU) KpeJUOUJIUTET, ITO Ce MepU U YTBphyje npeko
HHJekca BepoBaTHohe fa he gohu mo HemouToBamwa Mpey3eTUx U AAaTUX
o6ehara jaBHOCTH, YUjU pe3yJTaTH NpeACcTaBJ/bajy 3HA4YajaH AONPHUHOC
oyayheMm Mozieinpamy ONTUMAIHUX U O PKUBUX IPABHUX pellleha Ha TepeHy
MoHeTapHe nosuTuke (Chatelain, Ralf: 2018, 1-3).

Ha npumepy EBporncke yHuje (EY), MoxkeMo NpUMeTUTH [Jla Cy CBE /10 IJI00aJIHe
duHaHCUjcKe Kpu3e caoniuTewma EBponcke neHTpasiHe GaHKe 0 Mepama
MOHeTapHe NOJIUTHKE UMaJla TpeTMaH 3a/j0Bo/baBajyhux U KpeJUOUIHUX
o, cTpaHe BehuHe ydyeCHHMKa Ha (QUHAHCHUjCKOM TPKHUILUTY, jaBHOCTH U
3akoHoaBaua. OBo ce AeJMMHUYHO 3aCHUBAJIO Ha T3B. aHTUMHIATOPHOM
nocujey EBporncke neHTpaJiHe 6aHKe U HAa IIUPOKOM MPHUXBATAlky UHCTUTYLIHO-
HaJIHOT /1M3ajHa opraHusalyje U HaJJIeXXHOCTU GaHKe oJi CTpaHe Ap»KaBa
YJIaHUIA U BbUXOBUX rpabaHa, uHcTuTynuja EY u ¢uHaHCHjCKOT TpXKULITA,
KOjU MHCHUCTHUPA HAa NIPUHLUNY HE3aBUCHOCTHU y pajy LileHTpaJiHe 6aHKe. OBaj
WHCTUTYIIMOHAJHH J]U3ajH KOjHU je 06JIMKOBAH Y CKJIay ca T3B. , THHOEepPreHOBUM
npaBuJoM” je/lHe areHlMje (Ha OBOM MeCTy IleHTpaJiHe 6aHKe), jeJlHOT MpHU-
MapHOT [[MJ/ba (CTAaGUJIHOCT IleHa) U jeJHOT IJIaBHOT UHCTPYMeHTa (MOJUTHKA
KaMaTHHUX CTOMNAa) — HECYMIbUBO je 1060/b11a0 BEPOJOCTOjHOCT MOHETApHE
MOJIMTHKE M OJIaKIIao KOMYHHUKallMjy ca cBUM akTepuma (Lastra, Dietz,
2022: 3-11). HaBeaeHu Mozes opraHu3alidje LeHTpaJHOT GaHKapCTBa je
noyeB of paHux 1990-ux na 70 U36HUjama JY>KHUYKe KpH3e 0610 o6eJsiexja
jenHor onmTtenpruxBaheHor (TpaJUlLMOHAJNHOT) NpaBuJa, U TO HE CaMO y
EY Beh u y MHOrUM JpyruM 3eMJ/baMa LINPOM CBETA, C 063UPOM Ha TO Ja je
yCHEeUIHO 0/j0/IeBa0 MHOTMM HM3a30BUMa Y O/IBUjatby U BOhewy MOHETAapHUX U
GUHAHCHUjCKUX TOKOBA.

JenvMu4Ha jenouTU3aljaBohemhaMOHeTapHe IOJUTUKE ,00p0je IoCayKuIa
BJIaJlaMa ¥ IOMOIJIAa MM Jia ce CHahy y MoueTHUM roJjiHaMa GUHaHCHjCKe KPU3E,
aJIv ce y6p30 MOTOM KOHCEH3YC OKO JaJber OCJakbakha Ha 0Baj MOJIesI T0Ye0
NPEUCTUTUBATH, jep Cy IleHTpaJsiHe 6aHKe yIIlJie Ha Hello3HaT TepeH (C 063upoM
Ha TO 1a MOHETApHHU 3aKOHO/IaBall YaK U Ka/la HACTya ca AY>KHOM IaXKHOM 360T
OorpaHHYeHe pallMOHAJHOCTH He MOXKe YHAIpe/ Aa NpeIBUAU CBe OKOJIHOCTHU
KOje je MOTpe6GHO peryJIucaTH U OIBECTH 10 MOHETAPHY HOPMY) ¥ OCJIOHHJIE Ce
Ha eKCTEeH3WBHO KopuInhele HEKOHBEHI[MOHAJTHHUX Mepa MOHETapHe MOJIUTHKE.
ToM nmpuIMKOM, CyoumJie Cy ce ca U3a30BUMa 6e3 nmpecesjaHa ¢ 063UPOM Ha
CJIOXKEHY CUHTETHYKO-AWjaJIeKTHYKY IOBe3aHOCT H3Mehy MoHeTapHe,
¢duckasHe ¥ NOJIUTHUKE APXKABHOT Ayra U UHCTHUPAakhe Ha OYyBakby OIIITE
duHaHCHjcKe cTaOUJIHOCTH. [IoMeHYTH Mo/Jies1 ce TT0OKa3ao CBPCUCXOJHUM U
y MOYEeTHUM TOIMHAMa KPU3HOT MepHo/ia, ajlu ce ,HameToCT" y moctojehum
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KaHaJ/IMMa KOMYHHKallyje ca jaBHoulhy cTBopUJia lupewmeM HagaexxHocTu ELIB
Ha TepeHy oniuTe pUCKaJIHE NOJTUTHKE, 32KUB/baBathbeM KOHI[eNTa 6aHKapCcKe
yHHUje, BpllemheM CyllepBU3MjcKe QyHKILMje U MAaKPONYyAeHIIMOHEe KOHTPOJIe
360r 4era je 6110 MOTPEOHO HAZOTPAJUTH NpeoBaahyjyhu Mozes ieHTpaJHOT
6aHKapCTBa HOBMM eJIeMEHTHMa KOju IMopeJ NpUMapHOr [03B0OJbaBajy
yBa)kaBake U HOBOT ceKyHaapHor maHaTta EIIb (Ibid). Takohe, HemocTaTak
TPaHCNAPeHTOCTHU U jacHOhe Ko/ peasiM3alyje KOHLeNTa 6aHKapCKe YHUje U
HeCTaHJapJAHUX Mepa MOHETapHe MOJUTHKE je UMao AUPEKTHe Mocaeulie
y BUAY MOKpeTamwa CYACKHUX MOCTyIaKa Koju Cy 3a NpeMeT UMaJIU OLeHy
3aKOHUTOCTH TakBUx akuuja (Zilioli, Woycik, 2022: 3-10). C Tum y Be3u, lacmpa
(Lastra) y cBojuM cTyAMjaMa U3 JJOMeHA UCTPaKUBawka KOH3UCTEHTHOCTHU
JIETUCJIATUBE U MOJieJla OpraHU30Bakha LeHTPAJHOT 6aHKApCTBa UCTUYE Jla
Cy caM MexaHM3aM U KaHaJIu KOMYHUKalUje y NpaBy LleHTpaJHUX 6GaHaKa
JI0KHMBeJIM KBaJUTAaTUBHY TpaHcdopMallujy Ha HAYUH Jja Cy MOCTaau Meau]
jeAHOCTAaBHOT MHPOpPMUCaha jaBHOCTH UJIU YYeCHUKA PUHAHCUjCKUX TPKUILTA
0 TOMe 1IITA je IleHTpaJiHa 6aHKa ypaJuja y NpoULJIOCTH UM HajaBa wiTa he
pazuTu y 6yayhHoCcTH, Te caMUM THUM NocTaja COPUCTULUPAHO CPeJCTBO
3a Kpeupame NpaBlia U oApehuBame cMepa MOHeTapHe MOJUTHKe. 3aMpaBo,
OBaj BU/J, KOMYHUKallMje Koja ce Ha3uBa HagoheHo ycmepasarse (eHr. forward
guidance) u cam npeJicTaB/ba HEKOHBEHLIMOHAJHU UHCTPYMEHT MOHETapHe
NOJIMTUKE KOjU je 1oYeo Jja ce IpUMemyje y OKOJHOCTUMA Kajla Cy KaMaTHe
CTOIle IOCTHUIJIE HYJITH HUBO U KaJia Cy CTaHJapAHU UHCTPYMEHTHU MOHETapHe
NOJIMTUKE NIOYeJIU /1a 3a0CTajy ca pedyataTuMa. [lojefuHU ay TOpH 0Baj 06JIUK
KOMYHUKaLMje eyGeMUCTUYKHU 0CJI0B/bABAjY U ,BEpOATHOM HHTEPEBEHIIUjOM
Ha MoJ/by KaMaTHUX CTONA“ ¢ TUM LITO CBaKa HajaBa MOHeTapHe BJIACTH
NpeTX0AHO Mopa 6UTH A06po yTeMesbeHa (Ibid), jep ciM4HO Kao mToO y
NOPeCKOM NpaBy HajaBe M3MeHe 3aKOHa MOT'y IIPOy3pOKOBAaTH HOBe 06JIMKe
3aKOHUTeE HeJIETUTHMHE IIopecKe eBa3uje U IUTETHO NOPECKO IJIaHUPatbe, TAKO
Y HajaBe Yy U3MeHM MOHETAapHUX NpOoIKca MOr'y GUTHU CeH3allMOHAJUCTUUYKHU
TpeTupaHe. nak, u3jjaBame HaBeJleHUX CMepHHUIIA UMIJIMLUPA TPETXOLHO
0GPy NPUIIPEMJbEHOCT U jaCHO U eHTHUPUKOBatbe MOTEHUjaJHUX [TOCIeJU1la
Ha QUHAHCUjCKOM TPXKHUILTY, y3UMajyhu y 063uUp UHMbeHUIY 1A CY aKTepH
dUHaHCHUjCKOT TPXKUIITA BeOMa OCeT/bUBU Ha HajaBy CBaKe HOBe Mepe WJH
aKTa LleHTpaJsiHe 6aHKe U [la CBOje IIOHAlllakhe U JJOHOIIeh e TOCJTOBHUX O/JIYKa
NJIaHUPajy CcXoAHO ob6pahaky LieHTpasiHe GaHKe, OJJHOCHO, lbeHe HajaBe
JUPEKTHO yrpahyjy y cBoje MOCJIOBHE CTpaTeruje.

Haj6ospu npuMep mocsieiuija HajaBe NIpUMeHe HeCTaHAapHUX Mepa MOHETapHe
NOJIUTHKe MMaMo y caydajy Mepe ELlb Beszanux 3a goxkanuTaausayujy
00Be3HHIIa Ha CEKYHJapHOM GUHAHCHjCKOM TPXKHUIITY Koje je OUJIo peMeT
oueHe npeJ HeMauyknM caBe3HUM yCTaBHUM CyZOM ycJieJ, peKaluja jaBHOCTH
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(Selmayr, 2015: 1387). CBakako, Ha 0BOM MECTY je 3Ha4ajHO YKa3aTH /ia ce paJu
0 dgocMepHOj KoMyHUKayuju, jep LeHTpaJsiHa 6aHKa IPUJIUKOM JIOHOIIeha CBaKe
HOBe Mepe WJIM IJIaHMpakha yCBajarhba HOBOT aKTa MeKe MOHETapHe JIETHC/IaTHBe
(cMepHHUIle, yIYTCTBA, IpOrpaMa, IJjaHa) Mopa Y3eTH ¥ 063Up OYeKUBamba
y4eCcHHKa Ha GUHAHCHjCKOM TPKUINTY U YIPaJiuTH UX y noctojehe Mozee,
jep cTpaTeruja per se HeMa MHOTO CMHCJIa YKOJIMKO He ycMepaBa, ypehyje
Y TOCIeNlyje JOHOUIeHhEe MOCJOBHUX O/JIYKAa YYeCHHUKA Ha GUHAHCHjCKOM
TPXKUIITY.

KpeaubusurteT 1jeHTpaJsiHe 6aHKe y YMjoj OCHOBH je KOMYHHUKaIHja (Jaujasor)
ce y IpakCU MOXe O/IBUjaTH Y LIeHUTH Ha pa3/IMuuTe HayKHe, aju ce 06UYHO
npolewyje y UHTepaKIiju ca 3aKOHO/aBleM, jaABHOM YIIPaBOM U yYeCHUI[MMA Ha
duHaHcujckoM TpXKUIITY. DyHKIMje KOMYHHUKalLUje y eHTpaJlHOM 6aHKapCTBY
Cy GpojHe U MOry ce YCJOBHO KJacuPUKOBATHU Y PyHKYujy pediekcuje (eng.
reflection function), camonelMBakba U CAaMONOLHOILIEHA PaUuyHa 3a CONICTBEHE
3ajJlaTKe, Te ce Y 063Up y3UMa pa3Boj HbUXOBE CaApPKUHE KPO3 BpeMe U
JUHaMUKa, IITO [oJpa3dyMeBa CAMOKPUTHUYHOCT U CAMOO/ITOBOPHOCT T/ie Ce
noMeHyTa pedJiekcuja, 0JHOCHO, “UeHTUPUKOBAbE CONICTBEHOT 0/Ipa3a y
MOHeTapHOj MoUTULKM” Beh yro BpeMeHa YCIellHO KOPUCTH y Tpakcu CucteMa
denepannux peseBuy CA/l); pyHkyujy npesoherba (eHr. translation function),y
KOHTEKCTY IojallllbaBaa U IpeBohema CJI0’)KeHUX MOHETaPHUX Mepa jaBHOCTH,
IITO MOApa3yMeBa Kopuillhewe caBpeMeHUX KaHala KOMYHUKaldje, KakaB
je TBUTep KOju ce NOKa3ao Kao BPJIO 3aXBaJIHO CPEACTBO JUCEMUHALUje y
JIOMeHY jaBHOT MoOHeTpaHor mnocJsoBawa EUB; ¢yHkyujy npasospemeHoz
ynpassara ovekusaruMma (eHr. management expetations functions), koja ce
THYe 6JIarOBPEMEHOT IOroBapama, NPUKYI/bakba U JleJbetha HHPopMalvja ca
CBUM y4YeCHUIIMMa GUHAHCHUjCKOT TPXKHUILTA); PYHKYUjy caywarea (eHr. listen-
ing function) koja ce TU4e JOCTOjaHCTBEHOT YBaXkaBama MOTPeba, XTemwa U
CcTpeMeJbera yyeCHUKa QUHAHCHjCKOT TPXKUILTA, U; PYHKYUJY Aecumumusayuje
(eng. legitimisation function), re neHTpasHa 6aHKa o6jallbaBa U JJOKa3yje
Jla ca CBaKOM HOBOM MepOM, NPOrpaMoM U, TeHepaJsIHO NOCMaTPaHo, AeJlakbeM
HUje MpeKopayusa rpaHuIle CBOjUX oBJallhewa, Tj. MOIITOBalbe Hauyesa
YCTAaBHOCTU U 3aKOHUTOCTHU Y pafy, LUITO je conditio Sine qua non KpeAubuIHe
HMIlJIEMEHTallMje CBUX ocTaux Mepa (Lastra, 2020: 26-27).

[lutamwe locusa napsiaMeHTapHE OATOBOPHOCTHU LiEHTpaJiHE GaHKe ce Y
NpaKcu pa3jnudyuTo ypehyje 3aBucHo o HauuMHa opraHusanuje U ypehemwa
caMor Jp>KaBHOT anaparta, a/JId He3aBUCHO O/ TOTa Jja JIM Ce Pajiu 0 aKIhjaMa
HaLMOHAJJHUX UJIM HA/IHALIMOHAHUX EHTPaJIHUX O6aHAKa, 0ZJHOC MapJlaMeHTa
Y LleHTpaJiHe 6aHKe je o lyBeK 610 BeoMa crelupuyaH 360T ycTaBHUX rapaHLiija
IbeHe He3aBUCHOCTH y Paly U MUTakha CTPYYHOCTH OLleHE FheHOT OCTYakha 0/
CTpaHe Mpe/iICTaBHHKA 3aKOHO/JaBHE BJIACTHU Koje 360r cnerududHe npupose
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MOHETapHUX HOPMU MOXKe GMTHU BeoMa OCeT/bUBO NMUTame y npakcu. bes
063upa Ha nocTtojehu cTeneH capajie Koju NOCTOjU U3Mehy mapsiameHTa U
LleHTpaJiHe 6aHKe, FeHepaJJIHO OCMaTPaHoO, y MOHeTapHOIPaBHOj eMIUPUjU
ce MOT'y YOUUTH 08a HA4UHA N060J/blIaka KOjU Ce MOT'y CUCTEMATU30BATH Ha
3axTeBe 3a CYLUITHUHCKUM peflebUHUCAabeM YHYTpallllbe OpraHu3aluje oOBUX
TeJla 1 Ha 3axXTeBe 32 oMoryhaBamweM 60J/ber NpucTyna uupopmarjama o pagy
LleHTpaJiHe 6aHKe y3jacHo JleGUHUCab€e perepa Kojy 06jallibaBajy UCKPELHOHO
noHallame leHTpaJsiHe 6aHke (Lastra, Siet: 2022: 18). Ha npuMepy MoHeTapHOr
npaBa EY To ce moxe noctuhu popMmupameM noceOGHUX MOAKOMUTETA KOjU 61
OUJIM CHelUjaJu30BaHU UCK/bYYHBO 3a MUTalkha MOHETApPHEe MOJUTUKE (U TO
MoOHeTapHe cdepe y HajyKeM CMHUCJY, Te ce He 61 6aBUJM HOBUM 3ajJjaliMa
ELLb Ha TepeHy dUCKaHe NOJUTHKe U GUHAHCUjCKE CYTIEPBH3Hje), jep HaKo
npejctaBHUIM EBpornckor napaamMeHnTa yuecTByjy y pagy EKO®HUH-a, muxoB
JIOIPHUHOC KpeJUOUJIHOM MOHETAapHOM yIIpaBJ/balby OCTaje OrpaHUYEH, jep je
HUX0BA Ha/IJIEXKHOCT MpeBUIIE NIUPOKO NOCTaB/beHA U 3aXTeBa KOOPJUHALU)Y
capyrux KOMUTETUMA, IITO MOXKe GUTH BeOMa KOMIIJIEKCHO Y MPAaKCU U CAMUM
THM yTULATH Ha U30CTaHAK KOHKPeTHUX pe3yJaTaTa. Muuwera cmo fa ce
OBaj MPUCTYM MOXe NPUMEHUTH Ha HUBOY HAIMOHAJHOT MOHETApHOT IpaBa
Y /1a je 3allpaBO NpPOCTOpP TaKBe peopraHusaliyje paja Makme 3aXTeBaH, jep
HeMa JUPEKTHUX HaJJHALLMOHAJHUX pelepKycHja Kao y cay4dajy MOHeTapHOT
npaBa EY. CTBapame ycJioBa 3a 0/1aK1IaH NpUCTy HHOpMalLMjaMa je, Takobhe,
BeoMa 3HA4YajHO U y TPAKCHU Ce YCIEUIHO MOXKe peau30BaTH CKJIAAULITEHEM U
06jaB/bMBameM HHPOpPMallMja Ha 3BAaHUYHUM CajTOBMMa LieHTpaJIHUX 6aHaKa
Y BbUXO0BOM jeJJHOCTAaBHOM npeTparom, MoryhHoihy nocraB/batkha NUTakba
Iy TeM eJIEKTPOHCKE MOILITe, YeCTUM O/ip’KaBareM jaBHUX TPUOUHA, TEMaTCKUX
paiMOHUIIA ¥ OKPYTJIUX CTOJIOBA KOjU 3a LIUJ/b UMAjy NPUOGJIUKABAbE I10/ba
paja neHTpaJiHe 6aHKe rpahaHuMa U Koju yjeJHO IOKa3yjy /ia je CBaKO keHO
NOCTyINakbe 3anpaBo y GyHKLUjU CIyKekha HHTepecuMa rpahana.

WHCcTpyMeHT KoopJUHalMje MOHeTapHe MOJIMTHUKe, KOjU, hpema Haulem
MUW/bEHY, HUje y MOTHYHOCTH UCKOpHUIIheH 3a NOCTHU3amke NOTpeGHOr
CTelnmeHa KpeJUOUJIHOT TOCTyIMawka y pajay LeHTpaJHUX GaHaKa jecTe
MAKPOEKOHOMCKU dujasoz (Kao 06JIMK OTBOpPEHOI MeToJia KoopAuHaluje)
KOjH je Iyro BpeMeHa 03HayaBao CBOjeBpPCHY IaTdopMy 3a o6e36ehuBame
nHopMalyje nocjaHuLMMa (IUTO je HAj6O/be YOUUBO HA IPUMEPY MOHETAPHOT
npaBa EY) u ¢pyHKIIMOHA/IHO TPAaBHO KOHLIENTYaJM30Babe NHCTPYMeHaTa 3a
LIIPOAYyOJbEHA cacaylllaka“, Te ce TpaHchopMHUcao y jaBHU GopyM 3a pa3roBop,
OCIopaBame UK 0JJ0paHy, YCJIOBHO pe4eHO, KOHTPABEP3HUX U HECTAHJAPAHUX
Mepa lleHTpaJiHe 6aHKe Yy JOOPUM U JIOIIUM BpeMeHHMa, aJ1d Ha HA4UH KOju He
yrpoO’KaBa lbeHy UHCTUTYIIMOHANHY U QYHKIMOHAJIHY HE3aBUCHOCT y paay
(Ibid). O cylITHHCKOT je 3Ha4Yaja HAIOMEHYTH Jla OBU Pa3roBOpPH He MOTy
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Jla ce BoJie y CyOOp/AMHUPAHOM XY, jep NMOCJaHULU HUCY CYJHje U TaKBa
»cacaymamwa“ (MM 60J/be peuyeHo NPeruCuTHBakba) HUCY TaH1aH OHUM KOjH ce
KOPHCTE Y UCTPAXKHHUM U KPUBHYHHUM IIOCTYNIIMMa, Beh ce paivi 0 ,pasroBopruma
nsMebhy jelHAKUX" KOjU Jla OU OUJIM LIeJIMCXOJHH TAKO Jla ce rpahaHrUMa HEelITo
MI0jacHH, 3aXTEBA]jy /ia MOCJAHUIY UMajy 6apeM eJleMeHTapHO 00pa30Babe U3
JloMeHa MOHETAapHOT 3aKOHO/IaBCTBa KAKO GW MOIVIU /]a IOCTABe IpaBa MUTakba,
pasyMejy 0ATOBOpe U NMOTOM yCMepe KOMYHHUKAILUjy y CMePY KOjH je 6J1M3aK
rpabaHuMa Koju npaTe TakKBe CeJiHUIIE UJIM YUTAjy U3BELITAje ca pajia UCTUX.

Kapna ce pasy o KOMyHHMKalMjU 32 YYeCHUIIMMA GUHAHCH]CKOT TPXKHUILTA, Y
OKOJIHOCTHMMa Ka/ja je leHTpaJsiHa 6aHKa [10CcTaJj1a HalJlexkHa 3a 04y Bakbe OMIITe
dUHaAHCHjCKe CTaOUJIHOCTH U ToYeJsia J1a Bpiuid GYHKIUjy 6aHKe MoCae ber
yTouuuiTa (eHr. lastbank resort), ucTa ce 3a pas/idKy o/ IpeTX0AHO HaBeJJeHUX
aJipecTa Haj3aXTeBHUje CIIPOBOJU y NPAKCHU. YIIOpeJHONIpaBHA IpaKca Ha
TepeHy pa3MaTpama KoHleNnTa ¢UHAHCHUjCKe CTAOUJIHOCTH U OJP>KUBOCTHU
jaBHOT lyray MOHETaApHUM CTpaTerujama ce pa3juKyje, na Tako, ipuMepa pajiy,
neHTpaJsiHe 6aHke HoBor 3esanza, Besnuke BpuTtanuje, Hopselke, Kanaje,
llIBeacke u AycTpaJsivje BeoMa eKCIJIMIMTHO Y3UMajy ¥ 06U OBe KOHIIENIIHje,
I/le pelluMo, eHIJVIeCKa lleHTpaJiHa 6aHKa yTBphyje Aenu/He KJaay3yJe Koje 3a
I[MJb UMajy U3beraBame PUHAHCHjCKe HecTabuaHOCTH (eHT. financial instabi-
lity exaping clause), g0k je ctaB EIIb gyro BpemeHa 610 TakaB Aa NpUMapHHU
[[UJb MOHETAPHE MOJUTHKE 0CTaje MOHeTapHa ctabuHocT (Bank of England,
2013: 1-10). [lpuMeTHO je Ja M y AoMahMM OKBUPUMA, y CTPYKTYPU MOHETApHE
CTpaTeruvje NOCTOjU TeHJEHIIH]a IHMpemka 6poja eJieMeHaTa KOjU CBe BHUIIIE
NOLUTYjY M aclleKTe Koju ce TU4y ofpehuBama GUHAHCHjCKe CTabUIHOCTH, LLITO
Y Kpaji0j IMHU]U ¥ HUje TOJIMKO u3HeHalyjyhe, c 063upoM J1a 06e pescTaB/bajy
jaBHa f06pa, na eMapKalyja y CyLITUHCKOM CMHUCJIY MO /ja [TOCTaje IoMaJio
HU3JIMIIHA (MaKo ce c/aajxcemo Jla y OlepaTUBHO-aJMUHHUCTPAaTHUBHOM U
TEeXHUYKOM KOHTEKCTY OHa Mopa GUTH HarsaueHa). lllTa Bule, pasJsor Te
HAIJIAIIHOCTH je moTpe6aH He OU JIK Ce YKAa3aJI0 U Ha KOHCTAHTHY €BOJIYLHjy
pery/saTOpHUX HaAJIeXKHOCTHU LleHTpaJiHe 6aHKe Koja TIOHeKa/i MOXe OCYjeTUTH
peasin3anujy lbeHUX NIPUMapHUX [[U/beBa Y3 UCTOBPEMEHO MPEKO MOTPEOHO
yKa3uBake Ha CIPEMHOCT /ia Ce 3apa/j, ONIITHUX UHTepeca JpyITBA U 3aLITUTE
jaBHOT MoOpeTKa YKJbY4YH y IMOCJOBe 3a KOje Cy MIPUMapHO 6uJie HaJIexKHe
HeKe JIpyre UHCTUTYLUje (KaKBO je y OBOM CJly4ajy ouyBakme GUHAHCUjCKe
CTabUJIHOCTH, 360T Yera beHo ,HeCeOGUYHO MpUCKaKakmke y moMoh Apyrum
cyb6jeKTHMa jaBHe ynpaBe“ U JieJbere 0JTOBOPHOCTU UTEKAKO I'OBOPHU O jeJTHOM
[IUPOKOM OMMay KpeJUOUJINTETA jaBHE BJIACTH). UICTOBpEMEHO, MUlll/berba
CMO J1a TaKBa JieMapKalluja ocTaje Hy>KHa U 360T ax ante Wy ex post Mozeia
M03MBamha HA OATOBOPHOCT 32 HajaBJ/beHe U MOCTUTHY Te pe3y/ITaTe HAa TEPEHY
dUuHaHCHUjcKe CTaOUIHOCTH, LITO C 063UPOM Ha IPeTXOJHO HaBeJJeHO Mopa
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“MaTH oJipeheHe 3a/pIIKe UJIH Jla Ka)KEMO pa3yMeBambe, jep Ce MOHEKA Y
MOMYJIMCTUYKHU 000jeHUM pacnpaBaMa 3abopaBJsba /ia je leHTpaJsiHa 6GaHKa
0JIHe/IaBHO 33/1y’KeHa 32 GMHAHCH]CKY CTAOHUJIHOCT U 1a TY UCTY HECTAGHUITHOCT
YKOJIMKO MOCTOjU y MakheM UM BeheM CTerneHy HHUje OHa MPOy3poKoBaJia
cBojuM (pajsioM) Beh ce HepeTKO paju o HacjeheHuM npobieMuMa (Ha30BUMO
je MOHEeTapHOM CHHTYJIapPHOM CYKI|€CHjOM) U 3aTeYE€HOM CTamy, Koje lieHTpaJsHa
0aHKa aJleKBaTHUM ycKIahuBameM aKIjija MOHETApHE U QHCKaJIHE TOJUTHUKE
(eHr. fiscal-monetary policy mix) »xeJid peryJiucaTH ¥ Y4jy pe3yJITaTy 3aXTeBajy
o/ipeheHHU MPOTOK BpeMeHa.

[IpuMep mob6pe mpakce Koju ce TUYe peslaTHBU30Bama TAjHOCTU Y pajy
[eHTpaJIHUX OaHaKa ce THYe jaBHOr My6JMKOBalka W3BELITaja ca cacTaHaKa
0 MOHeTapHOj moauTUM Kojy ELIb npumewyje nmoyeB on janyapa 2015.
roguHe. [lo mpaBu/y, U3BelITaju ce 06jaBJbyjy HajKacHHje YeTUPH HeJlesbe 10
OKOHYaKy cacTaHKa Koju ce ycBaja Ha cegHulaMa ['eHepanHor on6opa ELB
(Moschella, Romell, 2022: 59). CMucao KpeJUOUJIHOT NMOCTYakba U UCKPeHe
KOMYHUKalluje eHTpaJHe 6aHKe ca rpahaHuMa oryeja ce y NpubanKaBamwy
MOTHBA 3a Nocjaeaune ofpeheHUX akaTa, IUpemha CBECTH KO/, aJipecaTta o
bUXOBOj HY>KHOCTU M KOPUCHOCTH 3a JPYIUTBO U J00Hjama NOJpPIIKE 3a
IbUXOBY a/IeKBAaTHY UMIIJIEMEHTAIH]V, IITO MOXe 6UTH 0CcyjeheHO YKOTUKO Cy
aZipecaTy HEYKH, IOTOTOBO Ka/la ce paJik 0 KOMYHHUKAIUjU ca NpodpeCUoHaIUM
yAPYKemUMa, LITO 3aXTeBa, BULIe HETO UKaJa paHuje, NOHO80 HA21auasaMo,
CTUILabe aKaZIeMCKUX U IPAaKTUYHUX 3Hakba U3 JoMeHa MOHETapHOT IpaBa 6110
Ha MpaBHUM paKy/JITeTHMa Y CKJIONY CIelyjaHo u3paheHHuX cuiabyca Ha CBUM
HUBOUMaA CTYAUja, 6UJI0 Y BUAY O/ip3KaBama NpoAy6/beHUX KYpCceBa U TPeHUHTa
3a npeAcTaBHUKE jyAUKaType, OCTaJUX OpraHa BJIACTU U jaBHe yIpaBe.
3aHUMJbUBO je HATIOMEHYTH /la Cy paHUje CTyAuje 0 eQUKACHOCTU MeXaHHU3aMa
KOMYHHUKaIlMje ca ONIITOM jaBHOIINYy IOKa3uBaJie He3aJo0BoJbaBajyhe
pe3y/aTaTe, 6e3 063Upa Ha TPYJA KOjU je LleHTpaJHA 6aHKa yJjaraJja y UcTe,
aJIy je ca MUPOM yIOTPe6oM JUTHTAJTHUX TEXHOJIOTH]a JIOIJIO 0 3HAYajHUX
no6oJblilakba Ha TOM IIJIaHy YMMe Cy npeBasubheHe paHuje 6apujepe Koje cy
ce THIaJie yTeBa AoJsacka uHdpopmanuja go aapecara (Wyplosz, 2022: 91).
Wnak, HoBHje cTyauje ELIB koje cy ce 6aBUJie UCTUTUBAaKEM ePUKACHOCTU
TpaHCIapeHTHOT IpeJACTaB/bakba HOBE CTpaTervje nNyTeM eKCTeH3UBHOT
Kopulihewa eJeKTPOHCKUX Me/lMja NOKa3yjy JAa cTpaTerdja Huje gaJa
OYeKHBaHe pe3yJITaTe, jep ce MOKa3aJio [a BeJIMKU 6poj rpahaHa yonuite HUje
IIOCBETHO NOTPEOHY NaXKHy YII03HABaY Ca CaJp>KMHOM CTpaTeruje, Kao U Jja
OHHU KOjH TO jecy YYMHHUJIM HUCY Haj6oJ/be pa3yMesu Koje niusbeBe EIIB xxenun
Jla mocTurue kuxoBoM npumeHom (ECB, 2021: 9-10). Takobe, ctyauje ELIB
Cy NOTBpAUIJIE [a je y YCIIOCTaB/balby TPpaHCIIapeHTHUjer OKBHpPa NOCJ0Bamba
HEeOIX0/JHO IPBO KPEHYTH 0J] ieHOBHE CTAabUJIHOCTU Kao IPUOPHUTETHOT 111/ba,
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Ia ce TEK OH/ia N03a6aBUTH IP06JIeMOM JJUTUTAJHE U 3eJIeHe eKOHOMU]e, jep je
NPBU LIUJb OJIMKU CBAKOAHEBHUM noTpe6ama rpahana (Ehrmann, Georgarakos,
Kenny, 2023: 1-10). Ynpkoc NoTeHIAjaJHO NPECYAHOj Y1031 KpeJUOUIUTETA
y ofpehuBamy ycrnexa KOHIeNTa OMLITe eKOHOMCKe MOJIUTHKE, 3HAaYajHoO je
yKasaTH Jja 1Yo BpeMeHa KOHLENT KpeAuOUIUTEeTa Yy MOHETAPHO] EKOHOMUjHU
HUje UMao YHUBeP3aJHO 3HaYeke, aJIU J1a Ce JaHAC IPAaKTUYHO MOXKe CBECTH Ha
OMLITe TyMaueke Y K0joj MepU caalliby U 6y yhu TOKOBU 0/lBHjatba EKOHOMCKE
MOJIMTHUKE Yy NMPaKCH ca CBUM HbeHUM NOJCUCTEMHMA CTOje ycKJaheHo ca
NpPBOOGUTHUM LiM/beBHMMa Koje je AiedrHMCAIa BIaJa Y capa/ikby ca Iap1aMeHTOM
U ieHTpasiHoM 6aHkoM (Blackburn, Christensen: 1989: 2-5).

Y okoJIHOCTHMMa eBpOKpH3e IOCTaJIO je jaCHO Ja M IepCOHaJIHU CacTaB
LleHTpaJiHe 6aHKe UTeKaKo YTUYe Ha KpeJAUOUJUTET JOHETUX OAJYKa, Na je
Tako Mapuo /Jpazu (Mario Draghi) na yeny ELIBb y nepuoay 2011-2019. ronune
CBOjUM NOCTyNaweM oMoryhuro oncraHak eBpa 4 o610 nopepeme rpahaHa y
HEKUM 0/} HajTeXKUX MOMeHaTa ca KojuMe ce EBporncka eKOHOMCKa MU MOHeTapHa
yHuja (EMY) cBojeBpeMeHO cyo4HJia YUME je Ty TeM CBOj MpodeCUOHJIAHOT
KpeAuOUINTETA 3HAaYajHO YHANIPEJUO U KPEJUOUIUTET HajBULIET €BPOICKOT
MOHETApHOT 3aKOHO/|aBlla HA HAYMH KOjU MHCIIUPULIEe U IO3UTUBHO yTHYE U Ha
JIpyTe He caMo eBpOIICKe, Beh ¥ BaHeBpoIiCKe MOHeTapHe HHCTUTYIH]je (Waibel,
2020: 345-347). Takobe, c TUM y Be3u ce HaMehe ¥ MU Take UHCTUTYIIMOHAJTHUX
pellera Koja ce TUYY MOCTYNKa U360pa, pen36opa U No31Baba Ha eBEeHTYaJHY
0/ITOBOPHOCTY pajy I'yBepHepa lleHTpaJHUX 6aHaKa, jep YKOJIUKO je pery/aaTUBa
TaKBa ia u/Jie y MPUJIOT KOHTPOJIM Pajia U IOCTYIKY CMeHe Ha TpaBHO epUKacaH
Ha4yMH, U3pakeHuju he, o npaBuIy, OUTHU U TPYA U 3aj1arakbe UCTUX JIUILA 33
6oJbe pe3ysiTaTe y 06aB/bakby CBOjUX 3a/iaTaKka. Takohe, ycaryialieHu 6aHKapCKU
CUCTeM, HallpeiHa TeXHOJIOIIKA UHPPACTPYKTypa U TaMeTHU CTpPaTerujcku
n36opu de facto yTU4y Ha KOHAYHO yTeMeJ/bethe KpeJUOUJUTEeTa Y NIPaKCH
(Aguir, 2018: 109-110).

Y pa3MaTpamwy KpeAUOUIUTETA Y paAy IleHTPaJIHUX 6aHaKa, MOXKe ce Hampa-
BUTH JMCTHUHKIHja cTaBOBa U3Melhy meopuje ugpcmux npasusia u meopuje
02paHU4ersa, TJie je mpBa 6a3MpaHa HA MPUMEHHU CTPOTUX NpaBUJIA Y paay
6aHaka Koja 64 cipeyuJiv nojaBy MH}JIalLlMje U 0jayasiaT3B. aHTUMHGIALMOHU
KpeAuOUJUTET LeHTpaJHe 6aHKe, aJI1 Ce IIMpPEekheM M0/ba lheHUX HAIJIEKHOCTH
U YCJI0XKIhaBamkeM CTPYKType Beh noctojehux, oBakBa cxBaTama He MOTY
MO P>KAaTH jep nopea aHTUHJIAIUOHOT KpeAUOHUIUTETA MOCTOje U IPYTH
CacTaBHHU eJIEMEHTH HCTOT, 360r yera JUCKPEIHOHO OAJIYYMBalbe, UMAK,
Jlesiyje ToJleCHUje y OKOJIHOCTHMA KpU3a IITO Ce HAPOYUTO MOTBPJUJIO Y
noctnaHzeMujckum okosHoctuMa (Della Posta, Morroni, 2022: 78).
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3. OcBpT Ha jayame KpeJuOUIUTETa MOHETapHOT mopeTkKa EY

Y MoHeTapHOj JUTepaTypH je yobuyajeHO Ja ce moj npaBoM EBpormcke
[eHTpaJiHe GaHKe MoApa3yMeBa I[eJIOKYITHOCT MPaBHUX HOPMHU KoOjUMa ce
ypebyje opranusanyona CTpyKTypa, HaAJIeXKHOCT, 3aZ, a1 U QYHKIIMje HajBUllIe
€BPOIICKe MOHETApPHE BJIACTU Y HAL{MOHATHOM, eBPONCKOM U MehyHapogHOM
NpaBHOM aMOHUjeHTY, cxBaheHOM y HajiiMpeM 3Hayewy Te peud (Gortsos, 2020:
1-5).IIpaBo EIIb je kao moce6Ha rpaHa MOHeTapHOT NpaBa [o4veJia Jia ce pa3Buja
KaCHUX JieBeJleCeTUX ['0/IMHA IPOILJIOT BeKa YMjU je IJIaBHU 3a/laTaK y MOYETKY
610 1a 06e36€e/11 IIeHOBHY CTaOHUJIHOCT, aJIU Ce Y OKOJIHOCTHMA HaKOH U36Ujatba
JY>)KHUUYKe KpU3e BUIlle ycMepaBa Ha IoJbe oNiuTe GUHAHCUjCKe CTAOUIHOCTH
Y MOHeTapHe cynepBU3Hje y eBpo30oHHU. Kao u iTo cam Ha3uB ynyhyje, pagu ce
0 IIpaBy Koje cTBapa U npuMemyje EBporncka LieHTpasiHa 6aHKa, aJly je reHe3a
HEeroBOT JlepUHUCakha HA HAUUH Y KOME Ce JlaHac cycpehe y mpakcu Be3aHa U
3a IONPUHOC APYTUX KOMYHUTAPHUX UHCTUTYLIUja, HALLMOHATHUX CybjeKkaTa
U IPYTUX YUYeCHUKA KOjU Cy Ha Makbe UJIM BUlIEe HENOCPeJaH UK ocpeaH
Ha4yMH yTULAJu Ha GOpMaJIHO U CaJP>KUHCKO yobJiMyaBakbe NMpesMeTHe
npo6JieMaTuKe. YHUQUKALMja HAIIMOHAJHHUX MOHETAPHUX CUCTEMa JIp:KaBa
ysaHuna EMY je 6usia npefyc/ioB Jeslatkba caBpeMeHOr MOHEeTapHOr TpaBa
EV koje ce, mocMaTpaHO ca aclekTa LeHTpaJ1u30BaHe MOHeTpaHe NOJUTUKe,
Mo3Ke lepUHUCATH Kao ceT IPUMapHUX U CEKYHAApHUX TPaBHUX U3BOpa KOjU
HOpMaTUBHO peryauiny ,M” (MoHeTapHa mosiuTuka) y ,EMY” u omoryhaBajy
3alITUTY jeUHCTBeHe MOoHeTapHe BaayTe (Gordon, 2022: 254-257).

[Ipouec pa3Bujama U LIMpemha TPAHCIAPEHTHOCTU y pajly eHTpaJHUX 6aHaKa
je 03Ha4MO KBaJIMTAaTUBHY NPEKPETHHULY Ka ePpUKACHU]jeM U ePEKTUBHUjEM
ob6aBJ/bakby 3a/jaTaKa. 3apaBo, TPAHCIAPEHTHOCT je HELITO LITO 0BJIAa4H jacHY
JUCTUHKIU]jy u3Meby pajia cajalmbux LeHTPAJHUX 6aHAKa OJf MOCTyHamka
LleHTpaJIHUX 6aHaKa U3 paHUjUX IepUo/ia Ka/la je lbHXOB 3a/laTaK 610 oBe3aH
Ca pUTHIHUM IOCJOBAalbEM HAJ/IMK HA YyBakbe NMOCJOBHE TajHe U Heo/laBambha
cayx6eHux HHbopMalmja, 360r Jyera je cama 6aHKa OMJia BeoMa y/iasbeHa o/,
CBaKOJJHEBHUX M KOHKpPeTHUX NoTpeba (mpobsieMa) MOHETAPHUX KOPHUCHUKA
(Dimitrijevi¢, 2023: 2-5). Unak, TpaJiMIlMOHAJHO MOWMak€e 33JaTaka U
dyHKIMja eHTpaJiHe 6aHKe Ha jeJjaH, oaJald 6MCMO, 0Jf jaBHOCTH OMaJio
»CKpUBEH U ya/beH HauuH (eHT. stealth central banking)“ je noxxuBesio npaBy
peHecaHCy y caBpeMeHOM eBPOIICKOM MOHETAPHOM 3aKOHOZABCTBY V MOCJIEHbUX
JleceTak rojjuHa. BUa/bUBOCT y pajy jecTe ejleMEHT KpeJUOUIUTETA, Kao U
BepOBalbe CTPYLH U NOCTyNakbe de lege artis, Tie ONpeYyHH CTABOBY, TUTakkha
Y eBeHTyaJIHe HeJOyMHUIle jaBHOCTU O IpeJly3eTUM KopaluMa (akiujama
MOHeTapHe MOJIMTUKE) CaMO NMpPeCTaB/bajy MOTOAHY NPUJIHUKY Jla Taj UCTH
Ay TOPUTET KOjU je UHULIMPAOo U IPUMEHUO0 Mepe MOXe joll jeJHOM Ha BeJIUKOj
CIleHH Zia uX GOpMaJsIHO U CYUITHHCKH ONMpPaB/a, MOKaXke, J0KaXKe U GUPaHUM
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JIEMUM U IPUMEPEHUM apryMeHTHMa ,,0CMHUCJIEHU " OHOJIMKO My Ta KOJIMKO Ce
Taj 3aXTeB MOCTaBHU Y JIPYIITBY.

lltaBulilue, oTBapamwe BpaTa jaBHOCTU Yy pajy jefHe UHCTUTYLUje, hpema
HawleMm Muul/bery, CaMo NpescTaB/ba HEYIHUTAH J0Ka3 CTPYYHOT BepoBaka y
NpUHIUIE OpTaHU3allkje pajia UCTe, lheHe HEelOK0JIe6/bUBOCTHU HA TOM MYTY,
eTUYKOr IPUCTYIA, Noy3/iakba y MeTO/0JI0TUjY U BUCOKOT CTeNaHa KyJaType
M0CJIOBAaMha, ¥ K0joj (MaKo YBEeK UMa MPOCTOpa 3a 0jaTHA Mo60Jblllakha) HeMa
MecTa CyMIbU U 60ja3HU Ja JiM je TpebGasio IpUMeHUTH ofpeheHy Mepy, jep
je HepeTKO HeOTKpUBarbe aKaTa U NOCTyNama MoBe3aHo ca 6oja3Hoihy u
CTPaxoM KOju MOxe GUTH NPOY3POKOBaH HEJJOBO/bHUM 3HaHheM LLITO Ha TEPEHY
MpaBHOT HOPMHUPakha MOHETAPHOT MMOPETKA MOXKe UMATH 036UJ/bHE IOJUTHYKE,
IpaBHe, EKOHOMCKE, fieMorpadcke U pyre nocjaeaule. Ha oBom MmecTy, Mopamo
Hae/aacumu YvbeHUIy 1a HYjeJHA LieHTpaJsiHa 6aHKa HUje JIMlIeHa orpemnaka
y CBOM pajy LUITO Haj6oJbe MOKa3yjy LIMPOKO YCBOjeHa NpaBUJia O OAIITETHO]
OZIFCOBOPHOCTH LIEHTPAJHUX GaHaKa Koja Cy yCBOjeHa Y CBUM MOHETApHUM
jypucavKiMjaMa y CBeTy (ca pas/IMYUTUM MoJieJiiMa 06jeKTUBHE WJIU
Cy0jeKTUBHE OJITOBOPHOCTH) U J1a, CBAKAKO, HAKO HUCY HeNOTrpelIruBe y pajy,
TO M HUje TOTPe6HO Aa 61 ce OCUT'YyPao KBaJUTeTaH U OAPKUB jaBHU MOHETApHU
MeHanMeHT (Zilioly, Selymar, 2011: 200). TpaHcmapeHTHOCT Ha OBOM MeCTy CaMO
nojayaBa NpaBHY CUCTEMAaTUYHOCT, MaXXK/bUBOCT U aHAJIU3y Y U3Tpajiiby LITO
epuKacHUjer 3aKOHCKOT Y NM0/[3aKOHCKOT MHCTPYMEHTAPUjyMa, aJIk OH HUKA /L
HUje 610, HUTH MOXe GUTH, naHayea 3a CBe NpobJieMe MOHEeTapHe 30U Jbe.

EBporicka nieHTpaJiHa 6aHKa je joul moyeTkoM 2004. roarHe yCBOjUIA OAJYKY
KOjoM ce oMoryhaBa IIMPOK U OTBOPEH NPUCTYI 3aUHTEPECOBAHOj jaBHOCTH
BEeHUM oJilykaMa 6e3 Moce6HUX OrpaHHYeHa CBUM 3aWHTEPECOBAaHUM
cybjeKTHMa YMMe je (3anpaBo) yYUHEHO MHOIO BHUILIe 0/ TyKor oMoryhaBamwa
jeAHOCTAaBHOT TEXHUYKOr NpUCTyNa WHPopMalujaMa oJ, jaBHOr 3Hauaja
KOju ce rapaHTyje 4. 15 YroBopa o ¢pyHkuHMoHUcawy EY. OBUM 4yiaHOM ce
yTBphyje o6aBe3a HHCTUTYIMja ja oMoryhe NpUCTYI CBAaKOM 3aHHTEpPeCOBAHOM
rpabaHuHy YHHUje, Tj. CBUM GU3UUYKUM U IPABHUM JIMJUMaA ca 6OpaBUIITEM UJIU
CcelMLITEeM Y HEKOj p>KaBy YJIaHUIYM 3BAaHUYHUM JJOKyMEHTUMa HUHCTUTYLIHja,
TeJa, KaHleJlapyja v areHyja YHUje He3aBUCHO 0/ YU HbHEHULE Y KOM OOJIUKY
Cy CauUIbeHU U y CKJIaJly ca Ha4yeJIMMa U YCJI0BHUMa NPONMCAHUM OCHUBAYKUM
akToM. OBaKo IIMPOKO NOMMakbe TPAHCNIaPEHTHOCTH, NpeMa HaWeM MUUL/bersy,
pediiekTyje 0361U/bHY HAMEPY eBPOINICKOT MOHETAPHOT 3aKOHO/IaB11a 1a CBOj paj,
YYUHU KOHAYHO jaCHUM CBUM rpahaHUMa YMMe rapaHTOBakb€e U O/ prKaBabe
MOHeTapHe CTabUJIHOCTHU Kao 3HA4ajHOr jaBHOT A06pa mnpesasu u3 chepe
duo3odckux, nomMano uaeasuCTUIKUX KaTeropuja, y CBaKoJHeBHY }KUBOTHY
paBaH JbyAU 3a Koje je Ta cTabUJIHOCT conditio sine qua non CTPyYKType U
JOCTUTHY TUX FOPHUX FPAaHULA IMYHE U jaBHE IOTPOLIbe (KOja ce CTaJIHO Mopa
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MemaTH Ha 60Jb€e) U TeMeJba CTAOUJIHE U 3/[paBe IPUBpPE/Ie Ha KOjy Ce 0CJIamba
YUTAB HU3 CAaBpPeMEHHUX COLMjaIHUX U EKOHOMCKUX ITpaBa.

Cmasa cmo na npaBo EBporicke ieHTpaJiHe 6aHKe, Takohe, CBOjy ONpaB/laHOCT
HaJla3U y UYMbeHUIU Jla TopeJ; MOHETAPHOT NpaBa Kao MO3UTHBHE Hay4yHe
JUCLUILJINHE, NIOCTOjU U MoceGHA KaTeropuja eKOHOMCKHX IMpaBa KaKBO
je mpaBO Ha YBPCTY U COJIMJHY BaJyTy KOjy rapaHTyje yIpaBo LieHTpaJiHa
6anka (ogHocHo ELIb Ha noapyyjy EY). Bucok cTeneH TpaHCIapeHTHOCTH Y
pany ELIb HegBocMuUc/IeHO TOTBphyje M3y3eTHO mperjeHU 3BaHUUYHU CajT
MHCTUTYIU]e, [ie ce MOTY BU/IETH CBU PeJIeBaHTHU NoJalld U UHopMaIiije o
HEHOM Pajly KOjU CUCTEMAaTHYHO IOKPUBA CBe OUTHE CEerMeHTe pajia, OYeB O/
cacTaHaka (KaJieHJapa) 4jaHoBa M3BpuiHor o/60pa U OCTaUX TeJa YHyTap
HbeHe OpraHu3allMoHe CTPYKTYpe, CaolllTekha ca pelOBHUX U BaHPELHUX
KoHdepeHIIUja 3a Meuje, MehyHApPOJHUX KOHIpeca, CTPYYHUX CEMUHApA,
Hay4YHUX KOHpepeHIHja, cacTaHaKa ca JJpyrMM KOMYHUTapHUM OpraHuMa
U IpeJiCTaBHUIMMA Jp>KaBa 4YJaHUIA, 10 HeJAaBHO YCTAHOBJbeHe MpaKce
ny6JiMKoBama (3aBpLIHMX) padyyHa 0 0Ap>KaHUM MOHETapHUM paclpaBaMa
KOjH MMajy 06JIMK IoiHecaKa o GUHAJIHOj OIleHH aKI[Mja MOHETapHE MOJIUTUKE
3a oapebeHu BpeMeHCKU nepHoJ. Ratio oBUX JJOKyMeHaTa je y JUPEKTHO]
Be3HU Ca MOoJH3amkeM CcTeneHa QUHAHCHUjCKOT JIETUTUMUTETA U NPeJCTaB/ba
¥3pa3 caBeCHOr U NPaBHOBA/baHOT NOCTYNaka HajBUllle MOHETApHe BJaCTHU
EY na cTBopu onTuMaJiHe yCa0Be 32 dep U U36aJaHCUPAHU JeJubepanuoHu
KOHCEH3yC 0 MOTPeOHUM MOHeTapHUM Tapretuma (Zilioli, 2019: 6-11).

KopucHa anasiorvja o nyTy HacTaHKa IpaBa EBponcke nieHTpaJiHe 6aHKe jecTe
(a Koja uCTOBpeMeHO Haj60Jbe OCJIUKABa BbeH KpeAUOUINTET npema Hauem
MUU/bErY) OHA KOjy Y CBOjUM paZioBUMa KOPUCTH NpejceHULA YIpYKerba 3a
MehyHaposHo MoHeTapHo npaBo (eng. The Committee on International Monetary
Law of the International Law Association -MOCOMILA), Kjapa 3uauoau (Ciara Zilo-
li)ynopebhyjyhunyTtyobiryaBama v KOHaYHOT HacTaHka pasa ELlb caTexHHKOM
HerMapa y rpabemy u ofjp>kaBakby MOCTOBA KOju Tpeba a 6yAy AyroTpajHU U Jia
U3JIpKe pa3JIMYUTe NoTpece (Ha 0BOM MeCTY MUCJIM Ce HA MOHETapHe LIOKOBe),
rjle TepMUH MOCTOBA HUje HACYMHUYHO U3abpaH je cy yIIpaBo OBU rpaheBUHCKHU
00jeKTH 6U/IM rpadUuYKU MPUKA3aHU HAa MPBUM OAIITAMIIAHUM HOBYAHHUIIAMA
eBpa (Ibid). Tume ce joi jeJHOM MTOKa3yje Ja MOHEKA/, jeJHOCTABHE aHAJIOTHje
13 CBAKOJHEBHOT je3UKa y NpaBy MOXXeMO KOPUCTUTH [ja 6MCMO PeKJIU BUILEe
Y 06jaCHUJIM MHOTO 60/b€e HEro YIOTPe6oM CJI0KEHUX NPAaBHUYKUX TEPMUHA.
Tako, cynTUJ/IHE U [yTOTPajHe HOpMaTUBHE NpOoLece MOXKeMO 06jaCHUTHU CBUM
rpabaHuMa fja UX pasyMejy Ha HA4MH (KOjU MaKOo Ha NPBU NOTJIe], je JHOCTaBaH)
rOBOPY MHOTrO BUIIE O »KUBOTHOM 3Hauajy NpaBHUX JAUCLMIJIMHA KOje CBe Y
Kpamwoj JUHUjU 3a [JU/b Tpeba Ja UMajy Jia *KUBOT YUUHE JOCTOjaHCTBEHUM,
JIaKIIKM, ypeheHUjuM, KBaJUTEeTHUJUM, NPeJBUA/bUBUJUM U CUTYPHUjUM
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3a CBe 4JIaHOBe ApylTBa. Muwssera cmo na MoHeTapHo npaBo EY u [lpaBo
EBporicke neHTpasiHe 6aHKe Ty GYHKILHUjy OCTBApYjy U ONpaB/aBajy y IyHOM
3Hauemy Te peyr y CBAKOM UCTOPHUjCKOM TPEHYTKY (IOr0TOBO OHUM PUSUYHUM
Y IPeJIOMHUM He CaMo y er3ucTeHI[MjaJIHOM CMUCY, Beh Uy cMUCcy akaZileMCKOT
NpeUCcHMTHBaWka NocTojehrx nojesa U a3byke npaBa y HajliMpeM 3HaUYewy U
Ka/ia [M0CTOjH OMACHOCT Jia rpabanu u3ry6e Bepy y MOHeTapHe UHCTUTYIHje U
CMHUCAO [JieJIOKPyTa BbUXO0BOT Pajia U HaAJIeXKHOCTH jep He CXBaTajy U He BU/Jie
JleJIOTBOPHOCT UCTUX 33 )KUBOT OGUYHOT YOBEKA — LITO MOXKE 06eCMUCIUTH U
NOCTUTHYTe pe3y/TaTe y NpoLecy Je3uHTerpaluje).

4.3aK/py4YHa pa3sMaTpama

UcTunawe 3Hauyaja KpeAuOUJIUTETA Y jaBHOM MOHETApHOM MOCJ0BakY
NPUCYTHO je Kao 6a3uyHa aKCHUOJIOIIKA OJ[peJHHUI[a HOPMU MOHETApPHOT
IpaBa ¥ IpaBa LieHTpaJHUX 6aHaKa oJi TPeHy TKa lbHUXOBOT YO6JIMYaBakha Kao
CaMOCTaJIHUX U He3aBUCHUX I'PaHa MPaBHOT NOpeTKa. 3aHUMJbUBO je uctahu
Jla MaKo Cy ce caZip>Kaj U CMep MOHETAPHUX aKTUBHOCTHU LieHTpaJiHe 6aHKe Kao
OCHOBHOT Ccy6jeKTa MOHETAPHOT [paBa BpeMeHOM MeHaJii U pujarohasBasiu
HOBOHACTaJIMM IIPUJIMKaMa, IITO je pe3y/JTHPaJio HUpemheM 10/ba BBUXOBUX
peryJiaTopHUX HaJIJIEXKHOCTH, II0jaBOM HOBHUX TEOPHja O MPaBHOM oAapehemy
1ojMa HOBLIA U JujieMaMa y YTBphHUBay IpaHulla IpaBHe OATOBOPHOCTH Y
paZly MOHETapHUX areHaTa, KpeJUOUIUTET y CBOM 3HAUYEHY 0CTaje UCTH IOy T
KOHCTaHTe MOHeTapHOIIpaBHe MUCJIM CBAaKe eollXe U Kao uzeas U NOTBpAa
KOHaYHe CBpXe OBUX I'PaHa IIpaBa ca CBUM CBOjUM HHCTUTYTUMaA, NIPUHIIUIIAMA
Y KaTeropujama. CaBpeMeHO MOHeTapHO [IpaBo MMa Sui generis IpaBHe U3BOpe
U y JAaHAUIBUM HeCTa6UJIHUM JPYyUITBEHUM MPUIHKAMa Ce MOoKa3yje Kao
13y3eTHO $JIeKCUOUJIHO U 3aXBaJIHO 3a Ipeobparkaj y IpaBo HYKHOCTH OHJA
Ka/la BaHpeJHe OKOJIHOCTHU TO 3aXTeBajy, aJIl y BpPeJHOCHOM KOHTEKCTY TO
He 3Ha4M peJlaTUBU30Bakbe KpeAUOUIUTETA KA0 UCKOHCKE BPEJHOCTU jaBHOT
ylnpaB/bakba CBaKe UHCTUTYLMje KOjU U Jja/be OCTaje YBPCTO MO3ULIMOHUPAH
Ha cBOM MecTy. TuMe ce Ha CBOjeBpCTaH Ha4YUH MUPe NIOHEeKa /| NPOTUBYpPEeYHU
3aXTeBU 3a 00JIMKOBAakbeM HWHOBATUBHUX, MOJIEPHUX U CABPEMEHUX pellerha
KOja mpaTe pa3Boj Ayxa NpaBHUYKe npodecuje U crenrjaaulaimje 3Hama ca
TeMeJ/bHUM JIPYLITBEHUM BpeJHOCTUMA KOja UMajy KapaKTep HeNpOJIa3HUX Te
yBEK U CcBarja npejcTaB/bajy obesexje jeaHor fo6po ypebeHor, curypHor u
CBPCUCXOJHOT APYLITBEHOT CUCTeMA. Y TPEHYTHUM JIpyIUTBEHUM NIPUIAKAMaA
cMaTpaMo Jia je MoTpebHO Mak/bUBO JebUHUCATH [OHbM U TOPHU Ipar
OATOBOPHOCTH Y pajly LeHTpasiHe 6aHKe U KOHAYHO UJeHTUUKOBATH jacHY
rpaHULY HeHe HalJIe)KHOCTH, jep KOHCTAaHTHO Jj0/laBatkhe HOBUX aKTUBHOCTH
O0TeXXaHO yTHUYe Ha IOUMarbe BepPOIOCTOJHOCTH ¥ PaAy, IITO OU 3HAYUJIO Aa 61
npBo Tpebaso 06e36eJUTH BEpOJOCTOjHOCT IPUMAapPHUM L{U/bEBUMA, I1a TEK OH /1A
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€BeHTYaJIHO 3all04YeTH pPaJ Ha IPOMOLIMjU HOBUX HaAJIEKHOCTH. Mmak, MopaMo
OUTU CBECHHU []a CJIOKEHOCT MOHETAapHUX TOKOBA 3aXTeBa 0] LIeHTPaJHUX
6aHKa Jla IOHEeKas Jies1yjy 6p30 U KICTOBPEMEHO y BUILle pa3/IMYMTUX [IpaBala,
360r yera o6e36ehuBame TPAaHCIAPEHTHOCTH N0CTaje AyTOPOYHU IIUJ/b CBAKe
MOHeTapHe jypucuKIuje.
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MONETARY CREDIBILITY AS A SOCIAL VALUE IN THE
CONTEMPORARY MONETARY LAW AND CENTRAL BANKING LAW

Summary

The subject matter of analysis in this paper is the concept of monetary credibility
and its important place in the normative framework of contemporary monetary
law. The emphasis on the importance of credibility in public monetary management
has been present as a basic axiological subordinate to the norms of monetary law
since it was established as an independent and independent branch of the legal
order. The content and direction of the monetary activities of the central bank,
as the basic subject of monetary law, were mixed over time and adapted to new
circumstances, which resulted in the expansion of the regulatory competences of
the central bank, the emergence of new theories about the legal custody of money
and establishing limits of legal responsibility in the work of monetary agents. No-
tably, the meaning of credibility has remained the same, being the final monetary
legal thought of each epoch, the ideal and the ultimate purpose of this branch of
law with all its institutes, principles and categories. Contemporary monetary law,
which has sui generis legal sources, proves to be extremely flexible even in today’s
unstable social conditions and suitable for transformation into the law of necessity.
In extraordinary circumstances, when it is required in a value context, it does not
make credibility the primordial value of public management of every institution.
Thus, the central bank remains in the central position.

Keywords: monetary law, monetary jurisdiction, monetary management, monetary
credibility, lex monetae.

118



OPHUI'MHAJIHHU HAYYHHU PALL

Ap Mapuja Jipazuheeuh,’ 10.5937/2rpfn0-45874
Jloyenm,

IIpasHu ¢pakyamem, YHusepsumem y Huwiy

Peny6auka Cpbuja UDK: 349.2:347.15-057.15

Pad npumsmen: 07.08.2023.
Pao npuxeahen: 29.08.2023.

PA/THOIIPABHE NIOCJIEJHULE CMPTH H T'YBHTKA
IIOC/IOBHE CIIOCOBHOCTH I10C/IOJAABLIA
CA CBOJCTBOM PH3HYKOTI JIHLA™

Ancmpakm: Y ya03u nocsaodasya mMoxce ce Hahu ¢pusu4ko uau npasHo
JAuye. Y npsom cayuajy, kao cy6jekm padHoz 00Hoca nojas.vyje ce pusuuko
Juye Kao makeo uau uauyuKko auye ca ceojcmeom npedyzemHuka uau
npunadHuka csno0600He npogecuje. bydyhu da ce y nomorbeM cay4ajy
dusuuko auye udeHmugukyje ca ceojum npedysehem (OHU YUHE jeOHO
meJ10), nocmas/ba ce numaree wma ce dewasa y cAy4ajy 2ybumka uau
npomeHe npasHoz cmamyca camoz uauykoz auya Koje je nocaodasay,
(Hocunay npedyszemruuke padrbe), a mo he, npe ceeza, 6umu y cayuajy
He208e CMpMuU UAu 2ybumka nocs08He choco6Hocmu. Bydyhu da paduo
3akoHodascmeo Penyb6auke Cpbuje He daje (u3puyum) 002080p HA 080
numarse, aymop he y pady mpazamu 3a 002080pOM HA 080 numarse y
CK/10ny onwmux npasu./a padHoz, Hac/a1edHoz, NOpooduYHO2 U KOMNAHUjCKO2
npasa. Y mom cmucay,y pady he, npe ceeza, bumu aHausupaHe nocaeduye
cMpmu u 2ybumka noc/a08He cnoco6HOCMU nNoca100a8ya Kao pusuukoz
Auya Ha nocmojehe padHe odHoce, U Mo Kpo3 002080p HA humarse da Ju
cMpM Noc00a8Ya HYHCHO U3A3U8d NPECMAHAK padHo2 00HOCA UAU ce OH
MOJce Hacmasumu ca HacAeOHUYUMa noca100asyda (y KoM cAyUajy ce Mojice
208opumu o npomeHu nocaodasya). [locebHy naxcrey y pady aymop he
NoK/0HUMU 00pedbama 3aKoHa o hpuspedHuM dpyumeuma noceeheHum
Moz2yhHocmu Hacmas/barsa 06a8/6arba 0eJaMmHOCMU Y CAYYajy cmpmu
uAu 2y6umka noc/a08He cnOCO6HOCMU Npedy3emHUKA, YKA3UBAHEM HA
FUX08€e MarbKagocmu, HejacHohe u npobsieme Koje u3asusajy y mymaversy
U NpaKmMu4Hoj NpUMeHU.

KmyuHe pevu: nocaodasay, cmpm, pusuyko auye, npedy3emHuk.

" marijad@prafak.ni.ac.rs

"Pajije HacTao Kao pe3yyaTaT PUHAHCHPaAHbA 0/ CTpaHe MUHUCTAPCTBA HAYKe, TEXHOJIOMIKOT
pa3Boja u nHOBanwuja PC, mpema yrosopy eBuieHIIMOHHU 6poj 451-03-47/2023-1/200120 oz
03.02.2023. roauHe

" Pap je caoniitTeH Ha MehyHapoHOj HayuHO] KOHpepeHHjU ,[IpaBo U APYIITBEHE
BpeJHOCTH", KOja je oapikaHa Ha [IpaBHOM ¢akynTeTy YHUBep3uTeTa y Humy 21. u 22.
anpusia 2023. roguHe.

119



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

1.YBog

VHAUBHAYaIHY paiHU OJHOC HACTaje U TOCTOju u3Mehy 3anocsieHor (Gusnykor
JIMIIA) W MmocJiofaBna (ApkaBe, MPUBPeJHOT Cy6jeKTa UJIM IPYTror MpaBHOT
uau GU3NUKOr JIMLA). 3a OBAj OHOC je yBeK KapaKTePUCTUYHO /1A je jeJlaH 0]
HEroBUX cybjekaTa (MJIK 06a), MPUJIHMKOM EeT0BOI 3aCHUBaKha, TI0CEOHO UMao
Ha yMy ozipeheHo suLe Uy ofpeheHa IMYHA CBOjCTBA TOT JIMLA. Y IPOTUBHOM,
He OU JIOIIJIO JI0 3aCHHUBaa pajJiHOT oJiHOca (YOomuITe WU ca oJpeheHum
auueM) (Tuatuh, 1955: 374). [lo ToMe je paJHU OZHOC MPABHHU OAHOC intuitu
personae.yY TakBOM OJJHOCY 3aII0CJIEHHU je 06aBe3aH Zja IMYHO U CAMO OH BPIIH
ozpebeHy (yroBopoM o paay, pelielmeM 0 IPUjeMy y paZHU OAHOC UJIU pellieheM
o npeMelTajy) paguy ¢éyHkuujy (baatuh, 1963: 29). Otyaa npecranyja pajaa
y paZHONPaBHOM OJTHOCY HOCH 06eJiexja CTporo JU4He (4 ,IJ1aBHEe") o6aBe3e
3anocjeHor (TunTuh, 1955: 357), na caMuMM TUM CMPT 3aI0OCJEHOT HeMa 3a
nocJjesuLy NpeHoc npaBa U o6aBe3a Ha HeroBe HacjleJHUKe, Kao LITO je To,
[0 MpaBUJIY, CJIy4Yaj KOJ O6JUTAalluOHUX OZHOCA. 3a Pa3JIMKY OJ 3aMOCJIEHUX
KOjUMa je NpeHOoC IpaBa ¥ 06aBe3a Ha APYro Jikle 3a6pakbeH Y CBAKOM CJ1y4ajy,
moCJIoZiaBal] MoXe J1a MpeHece CBoja IpaBa U o6aBe3e U3 PaJHOr OJHOCA HA
Tpehe sune. Hactojehu fa orpaHryu HECUTYPHOCT 3aM0C/elha U ,/ia CIpeyn
Jla 3aMocJieHy oCcTaHy 6e3 mocJia ujv 6y1y 0Be/leH! Y HEITOBOJbHUjU MOJI0XKA]
CBaKM NYT KaJia ce AeCHU IpoMeHa NpaBHOT UAEHTUTeTa N0CJA0/aBLa, U TO
caMo 3aTo 1TO je goiwio a0 oBe npoMeHe” (KoBaueBuh, 2013: 272) pasiHo
3aKOHO/IaBCTBO BehMHe caBpeMeHUX Jip>KaBa JoNylliTa npeHoc (ycTynamwe)
yroBopa o pajy ca rnocjojiaBua (MpeTxoaHWKa) Ha Tpehe sune (mocsojaBia
cJen6eHUKa) y CBUM CJyYajeBHMa peopraHusaliyje MocjaoAaBla Koju uMajy
3a mocJieiUIly MPOMEHY HeTOBOT MpaBHOT UAeHTHUTeTa. lllTaBulie, 10 oBor
IpeHoca He J10/1a3u B0OJbOM (YroBOpOM) NOCJIOAABLA U HEroBOI IPAaBHOT
cien6eHnka, Beh oH HacTyna ex lege, 0JHOCHO Ha OCHOBY oZpefaba camor
3akoHa. OcuM 1ITO je yBoherwe MOryhHOCTHU MpoMeHe N0C/10/jaBlia MOTUBUCAHO
3aLITUTOM 3aI0CJIeHkA, y TPUJIOT 0BAKBOM 3aKOHOZABHOM pelllely Haralasa ce
»aCUMeTpHja“ Koja oZJINKYje paJHU OJHOC, A KOja Ce OUUTYje Y CTaBy Jla OCHOBHA
o6aBe3a MMoCJa0/aBIla HUje ,,CTPOTO JIMYHA", Beh ce cacToju y UCIJIaTH 3apajie
(Veneziani, 2014: 48). 3aTo ce y caBpeMeHOM pajiHOM IpaBy JIMYHA CBOjCTBA
MOCJI0/IABIIA CTABJbAjY y APYTH IJIAH ¥ OAHOCY HA CUTYPHOCT 3aI0C/eha (MaKo
ce He UCKJ/by4uyje BbUXOB 3HA4aj), Moce6HO ako ce UMa y BUAY Aa he cioboaa
n360pa noc/o0/jaBla NpakKTUYHO, Hajuyellhe, 3HAYUTH MpecTaHAK PaJHOT 0HOCA
3aMocCJ/JeHUX U, CaMUM TUM, OUTH Ha lbUXOBY IITeTY. CTOra, pa/jHO 3aKOHOJaBCTBO
JI03BOJbABa MPOMEHY MocJ0AaBIa (Kao mpaBHoOr Jinia), npeasubhajyhu yak ga
Jl0 UCTe [i0J1a3M 10 CUJIM 3aKOHa (6e3 063Mpa Ha BOJbY YTOBOPHUX CTPaHa),
¥ TO JaHOM HacCTyIlama MPaBHUX MOCJeUlla peopraHu3aliije MocJ04aBIa
(ctaTycHe npoMeHe, IpeHoca npey3eha) koja je ©MaJia 3a pe3yaTaT IPOMeEHY
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HberoBor npaBHor uaeHtuTeTa ([Aparuhesuh, 2022: 124).Y oacycTBY UBPUUUTUX
o/ipeZi6U paIHOT 3aKOHO/IaBCTBA BehrHe CaBpeMeHUX JIpXKaBa, ONpaB/aHo ce
MOCTaBUJIO MMUTAakE Jla JIU HaBeJeHO MPAaBUJIO BPEIU U 32 MOCJI0/aBIle KOjU
MMajy CBOjCTBO pusuuKor una? JIpyruM pedyruma, ia i ryGUTaK UJIU IPOMeHe
IpaBHOT CTATyca [0CJI0/aBIIa Ca CBOjCTBOM GU3UYKOT JIUIA (lbEroBa CMpPT UJIU
ryGUTaK MOCJ0BHE CIIOCOGHOCTH) TPe/ICTaB/bajy OCHOB 3a peCcTaHaK pajHor
o/iHOCca (1o CUJIM 3aKOHA UJIM 0TKAa30M YTroBOpa 0 paJly 0/ CTpaHe HacJeJHUKA)
WJIM Ce paJIHU OJIHOC HACTaBJba Ca HACJIETHUKOM NIPEMUHYJIOT MOCJ0/aBIIa, ¥
KOM CJIy4ajy [10J1a3H /10 IPOMeHe N0C10/aBia?

2. locnopaBar, ca cBOjcTBOM PU3NYKOT JIMLLA

JenaH o OCHOBHUX NPEJYCJI0BA 32 MOCTOjakbe PaJIHOT OZJHOCA jecTe MOTpebda
jefAHOr JIMLla fla aHTaXyje pyTora /ia 3a ieroB payyH 06aBH o/ipeheHu mocao.
To sivue je mocJsiofasal, Koju ce, HajlIMpe MOCMATPAaHO, MOXKe JePpUHHUCATH
Kao ,06H1JI0 Koje JinIe, IapTHEPCTBO, IPUBPEAHO JPYUITBO UJIU HEMPOPHUTHO
YAPY’Kerbe Koje 3aMocJy jeJHO UM BUIILE JINIA HA OCHOBY yroBopa o paay"”
(Selwyn, 1978: 20-21). Peu je, fakJjie, 0 CBAaKOM JIMIY KOMe IPaBHU MOpeAaK
NpH3Haje cBOjcTBO npaBHOT cyb6jekTa (MBomeBuh, UBomeBuh, 2016: 42)
O/, yCJIOBOM Jia 3al0L/baBa UJIM PAJHO aHTAXYyje Apyrora Aa, o/ ’kber0BOM
yIpaBoOM U 33 HEroB pauyH, o6aBsba oapeheHu paj. [lok je 3amocieHn YBEK
bU3UYKO JIKIle, TOCI0AaBal] TO MOXKe, aJId He MOpa OUTH, Na je Y MPaKCH TO
HEPETKO NPUBPEHO PYIITBO UK pyTo npaBHo JuLe (Adlercreutz, Nystrom,
2015: 35). Qusuuko auye, KAa0 TAKBO, NOjaBJ/byje Ce Y V03U MOCJ0[aBLa KOJ,
npuMepa pajiy, paJHor oJjHoca ca KyhHuM noMohHUM ocobsbeM (KoBauyeBuh,
2021: 426). Kog oBe BpcTe paZHOT 0JJHOCA IOCJI0/AaBal; MOXe 6UTH GU3UIKO
JIMIle Kao TojeIuHal, CYIPYKHUIU UM YUTaBa MOPOJUILA, a UMa U TIPABHUX
CHUCTEMa Yy KOjUMa Ce MOCJIOJaBIleM OBUX paJHUKA CMaTpPajy ApKaBa UJIH
OpraHu jeJUHHULA JIOKAJIHE CAMOYIIPABE, aKO je pey 0 paJHULMa KOjH 06aBJbajy
nocJsioBe y oMahMHCTBY JIM1[a 3aBUCHUX O] Tyhe Here U IOMONH Koja 0CTBapyjy
npecTalyje U3 COLMjaTHOT OCUTYpakba/coljaiHe 3alITUTE, jep ce y oapeheHum
Jip>)kaBaMa TO IpaBO OCTBapyje y 0OJIMKY ycayra Koje ce npy»ajy y kyhu
KOpPHCHHKA npecTanuja.! BUTHO je caMo /ia je y MUTakwy MOCJ0BHO CHOCOOHO
JIUIlE KOje UMa CIOCOBHOCT a CAaMOCTAJIHO, CBOjOM M3jaBOM BOJbe 3aKJ/byuyje
CBe IIpaBHE MOCJIOBE U IPely3UMa JIpyTe paBHe pajibe.

[TocsiomaBar Moxke GUTHU U PU3UYKO JUYe Ca C80jCMBOM hpedy3emHUKa uau
npunadHuka cs10600He npogecuje. Y Be3u ca 0BOM BPCTOM IOCJI0JaBala,
BaJ/ba MIOMEHYTH /A je Y TEOPHjU KOMIIAaHHUjCKOT IpaBa jeIHO 0J] OCHOBHUX

1 International Labour Conference, 99" session, Report IV(1), Decent work for domestic
workers, International Labour Office, Geneva, 2010, cTp. 25-26 u 291.
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pasrpaHuYera NPUBPEJHUX CybjeKaTa Ha UHAMBU/YATHE U KOJIEKTHUBHE
dopMe o6GaB/barba MPUBPEAHUX JI€JAaTHOCTH. Y UHUBUAYaHE dopMe ce,
TaKo, CBPCTaBajy TProalj ojejuHal — Npey3eTHUK U jeJHOYIaHO TPTOBAYKO
JPYLITBO (APYILITBO Ca OTPAHUYEHOM O/[FTOBOPHOLINY U aKITMOHAPCKO IPYLITBO),
JIOK KOJIEKTUBHe (opMe MNpejcTaBJbajy opMe NPUBPEAHUX APYyLITABa
YrOBOPHOT THUIA Ca PAaBHUM Cy0jeKTUBUTETOM UJU 6e3 mhera, Kao u popme
rpabaHCKUX ApyLITaBa IYKPAaTUBHOT THIA (yroBop o rpahaHCKOM OPTAKJIYKY
Bule yinna) (Bacusberuh, 2013: 40). 3a pasjiuKy of je IHOYJIAHOT IPUBPESHOT
JPYIITBA KOje, YIPKOC YHHeHUIIH [ja UMa jeJHOT OCHMBaya (1 4/1aHa OJJHOCHO
aKIMOHapa), CTUYe CBOjCTBO NMPABHOT JIMIA, & TUME U OJ[BOjeHY IpaBHY
er3ucTeHLHjy (Kao U CBaKo Jpyro MPUBPESHO APYIITBO), MHANUBUAYATHU
TproBal] — NpeJly3eTHUK Ce KapaKTepwulle OJCyCTBOM NoceGHe IMpaBHe
CTPYKTYpe 1 IpaBHe He3aBUCHOCTHU. HaBesieHa pa3JivKa yTHYe U HA IPOMEHE ¥
IPaBHOM CTaTyCy OBUX IPUBPEIHUX CyOjeKaTa, TAKO /1a Ce OHE KO/l jeIHOUIaHUX
NPUBPEHUX JPYyLITaBa forahajy y CBUM OHUM CJy4ajeBUMa Y KOjuMa J[0J1a3H1 JI0
npoMeHe GUJI0 KOjer KOJIEKTUBHOT IPUBPEIHOT JPYIITBA (CTaTyCHE MPOMEHE,
npeHoc npeayseha mpaBHUM MOCJOM), JOK KO/JI IIOCJI0/iaBala ca CBOjCTBOM
bU3UUKOT JIMIA BaXKe JipyTradKja npaBuia.

HauwMme, unguBuayasHo npeaysehe (mpejyseTHUK — TProsail) npeacTaB/ba
npaBHY ¢opMy 06aB/bakba IPUBPEHUX eJaTHOCTU KO/, Koje je JHO GU3UUKO
June o6e3behyje NUPEKTHO WJIHM WHAUPEKTHO CBe eJleMeHTe MOTpe6He
3a QyHKIMOHUCAK€e TAKBOT npejay3eha: paa (pagu caM U/UJM aHTaXYyje
JpyTor 3aIocJjeHor), KanuTtaJ (GuHaHCUpa ce caM MJIM y3 ToMoh KpeJuTa)
U ylnpaBJ/bambe (110 MpaBUJIy caM WU Mpeko nocjaoBohe?) (BacusbeBuh, 2013:
40). Y cnyyajy KajZa u3BplLIaBa paji CaMOCTaJIHO, IpeJly3eTHUK HUje CYy6jeKT
MH/AMBU/YAJHOT paJHOr OJJHOCA, HUTU Ce Ha era NpuMemyje pajHO U
conujasHO 3aKoHoJaBCcTBO. OH ce, TajZa, cMaTpa He3aBUCHUM pPaJHUKOM
(camo3amnocJieHUM JIMLEM), a BeroB paJ je peryJadcalH HopMaMa M0CJA0BHOT
npaBa. MehyTHUM, YKOJIMKO MpeJy3eTHUK paJiu 06aB/bakba CBOje MPOPUTHE

2 JepHaoj cnenMUIHMUX HOBHHA JJoMaher 3akoHa 0 NPUBpeJHUM JpylITBUMA (C1. 21aCHUK
PC,36/2011,99/2011,83/2014 - np.3akoH, 5/2015,44/2018,95/2018,91/2019 1 109/2021)
jeyBobemwe uHCTUTYTa ocaoBohe. [locsioBoha je moci0BHO ctocO6GHO PU3UYKO JIUIIE KOje je ¥
paJiHOM O/JHOCY KOJ Ipe/ly3eTHHKA U KOMe je MMCaHUM oBJlalithelmeM IoBepeHo nocaoBoheme
Ha/J| npey3eTHUYKOM JiesiaTHowhy (4saH 89, ¢T. 1 u 3). OH uMa CBOjCTBO 3aCTYIHUKA y
CKJIAZAly ca 3aKOHOM (4/1aH 89, cTaB 5), a/Iv HUje 3aCTYNHUK NpeAy3eTHHUKA Kao QU3UIKOT
JuLa, Beh ra sacTyna UCKJ/bYYHUBO y JJOMeHy 06aBJ/baa Npejy3eTHUUKe JleJJaTHOCTH.
YKoJIMKO pely3eTHUK HeMa 0CJI0BOhy, a MPUBpPEMEHO je OACYyTaH U3 ONpaB/JaHUX pa3Jora
(6osecT, wIKOJIOBakh€e, M360p HA PYHKILUjY U CJI.), OH MOXKE OIILITE 0CJ0BOhehe NOBEPUTHU
YJIaHy CBOT TOPOAUYHOT JloMahuHCTBa 3a BpeMe TOT 0/ICyCTBa, 6e3 o6aBe3e jla ra3aloc/u
(unan 89, cTas 4).
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JleJIaTHOCTH aHTaXyje paj ApyTor JULa, OH [T0CTaje CYy6jeKT HHAUBUAYATHOT
pPajiHOT 0/J{HOCA y CBOjCTBY MOCJI0/ABIIA.

Y nomaheM npaBy, npecTaHKOM Ba)keha 3aKOHAa 0 TPUBATHUM Ipe1y3e THUIIUMA®,
npecTasia je MOryhHOCT /ia Y/IaHOBY MOPOJAUYHOr AoMahHHCTBA pajie KoJ
npeay3eTHUKa 6e3 3aCHUBakba paJiHOT oZHOca. HoBuM npaBusinMa 3akoHa o
NPUBPEJHUM JIPYLUITBMMA Kao OIIITe MPaBUJIo NpeaBUheHo je fa ,Jikla Koja
pajie 3a npeiy3eTHUKA MOPajy 6UTH Y palHOM OJTHOCY KO/ Tpeiy3e THUKA UJIU
aHTa)KO0BaHa 0/l CTPaHe NpeAy3eTHHUKA 10 PYTOM OCHOBY Y CKJIa/ly ca 3aKOHOM“.*
CaMo 13y3eTHO, ,4J1aH MOPOJUYHOT IoMahuHCTBa pely3e THUKA MOXKe PAIUTH
KOJ| TOT Ipe/ly3eTHUKA 6e3 3aCHUBaba PaiHOT 0/{HOCa: 1) MOBpeMeHO TOKOM
JlaHa ¥ TO UCKJbYUHMBO y CEITUIITY, aKO je ther0BO MPUCYCTBO HEOMXO/[HO 360T
NpUpPO/ie 1eJJaTHOCTH Npely3eTHUKA (/1 Ce TProBaykKa pa/imkba pey3eTHUKA
He 6U 3aTBapaJia TOKOM paJIHOT BpeMeHa, Jla 6 ce yToBapuJia poba, 1a 6u ce
OYMCTHO MOCJOBHU MPOCTOP U CJ1.); 2) NPUBPEMEHO TOKOM OCNOCOG/baBakba
3a 006aBJ/batbe JIEJIATHOCTH CTAPUX U YMETHUYKHUX 3aHATA, OJJHOCHO MOCJI0Ba
noMahe paiIMHOCTH, aKO IPely3e THUK 00aBJba TY JIeJIaTHOCT; 3) y BpeMe Kaia
npeay3eTHUK KOPUCTH TOAUIIBLY OMOD Y CKJIaZy ca 3aKoHOM ">

Bes 063upa fa 4 ce nojaBsbyje y yJ103U caM03aloCJAeHOT WU N0CA04aB1a,
WH/AUBU/JYAJHU TProBal, — Npey3eTHUK UCK/bYUYUBO MOXKe GUTHU MOCJTOBHO
cnocobHo GU3UYKO JIMIE KOje je yHNUCaHO y oAroBapajyhu peructap
pajau ob6aBJ/baba oJpeheHe eJaTHOCTH Y LIMJ/bY OCTBapUBama Npuxoza.t
[TomrTo MOMeHAT ynuca HeMa KOHCTUTYTHUBHO JIejCTBO Ca acleKTa NpaBHOT
Cy6jeKTUBUTETA, UHAUBU/AYAJHO OpraHW30BaHo npeay3ehe HUje nocebaH
cybjekTy npaBy, Beh npesy3ehe YMHU je AUHCTBO ca Ipely3eTHUKOM (TProBLeM)
(BacusbeBuh, 2013: 43-44). OTy/1a HeMa noceGHe UMOBHHE OBOT Npey3eha u
VMOBHHe NIpeJ/ly3eTHHKA, Te CBA NpaBa, 06aBe3e U UMOBUHA CTEYEHU NyTeM
oBe dpopMe NpUBpeSHOr OpraHM30Bakba NpUIaZiajy npeay3eTHUKY. OcuM
TOTa, NpeJly3eTHUK JIMYHO, AUPEKTHO U HEOTPAHUUYEHO 1eJIOKYITHOM CBOjOM
MMOBHHOM O/iroBapa 3a o6aBe3e Koje HaCTaHy U3 06aB/bakba UHAMBUAYATHO
opraHusoBaHor npegyseha.” Byayhu na ce npeay3eTHUK UAeHTUDUKY]e ca
cBOjuM Inpeay3eheM (OHU YKHe jeJHO TeJIO), IOCTaBJ/ba Ce NUTAkE LITA Ce
JlelllaBa ako fohe 0 TyOUTKa MJIM IPOMEHe MPAaBHOT CTaTyca caMoT PU3UUKOT
JIM1IA KOje je HoCHJIal Tpe/ly3eTHUYKE paJibe, a TO he, Ipe cBera, 6UTH y CAy4ajy

3 3akoH 0 NpUBaTHUM Iipejy3eTHULUMA, Ca. eaacHuk CPC,54/89 u 9/90 u Ca. 2aacHuk PC,
19/91,46/91,31/93 - onnyka YCPC, 39/93,53/93,67/93,48/94,53/95,35/2002,101/2005
- Jip- 3akoH, 55/2004 - xgp. 3akoH, 61/2005 - ap. 3akoH u 36/2011 - fp. 3aKOH.

4 Y89, cT. 8 3akoHa 0 NpUBpeHUM ApYyLITBUMA.
5 Y. 89, cT. 9 3akoHa 0 NTPUBPEJHUM Py LUITBUMA.
6 Y. 83, cT. 1 3aKkoHa 0 NpUBpeHUM APYLITBUMA.

7 Yn. 85, cT. 1 3akoHa 0 NpUBPEeHUM APYLITBUMA.
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IberoBe CMPTH U I'yOUTKA NOCJOBHE CIIOCOOHOCTH: /1a JIM y TUM CJIy4YajeBUMa
paJiHu oiHOC pecTaje (110 CUJIM 3aKOHA UJIM 0TKAa30M YyroBOpa 0 pajy o/ CTpaHe
HacJeJHUKA UJIM CTapaTesba) UJIM CE HACTaBJ/ba Ca HACJAeJHUIIUMA OJTHOCHO
cTapaTe/buMa (YJIAHOBUMA MIOPOAUYHOT JoMahMHCTBA) pey/3e THUKA, Y KOM
cJIy4ajy ce pa/ii 0 TPOMeHH MOCJI0/1aBIa.

3. PagHonpaBHe NOC/JAeAMIEe CMPTH MOC/JI04aBLa

Kagza jegHo nune ympe, CBa hberoBa MMOBHHCKA [paBa Ce IPEHOCe Ha HeroBOT
InpaBHOT cje/6eHuKa (YHUBep3aJiHa CYKIleCHja UJId T3B. ,TeOopUja cTonasa").
OBo HHUje cay4aj ca cMphy 3anocJsieHor. PaiHU 0/JHOC je CTPOro JIMYHU 0/JHOC,
KOjU je 3acHMBA C 063UPOM Ha JIMYHA CBOjCTBA jegHOr (MU 06a) Herona
cyb6jekTa, ma cMphy 3anocJsieHor, pa/iH4 oiHOC IipecTaje. /lakJie, pa3Jior 3a1ITo
CMpPT 3aI0CJEHOT JOBOAY JI0 MpeCcTaHKa PaJHOT OJHOCA jeCcTe YHbeHHUIa Ja
je JIMYHU paJ| 3aM0C/IeHOT HheroB CYIITHHCKU eJIEMEHT, Koju HaMehe oGaBe3y
Jla 3aMocJieHu paj 06aBsba IMUHO, 6e3 MOTYNHOCTH IPeHOIIekha Te 06aBe3e Ha
Tpeha JiMLla TpaBHUM NOCJI0BUMA inter vivos U mortis causa. C pyre cTpaHe,
aKo IMocJoAaBal ympe, CUTyalnuja je cacBuM Jipyrayuja. OcHoBHa o6aBe3a
nocJsioaBLa HUje paj, Beh ucniiara 3apa/jie. To je o06aBe3a Kojy MoKe Jja UCITyHU
Y HacJIeJHUK IPEMUHYJIOT IT0CJI0/IABIa, a 3aM0C/IeHe, Hajuelhe, He HUHTepecyje
JIMYHOCT TOCJI0/AaBIa, Beh cKyn mpaBa Koja My /1ajy CTaJIHOCT ¥ CTabUITHOCT
3anocsiewa. Crora je y momahoj u cTpaHOj paJHONPABHOj JUTEPATYpPHU
(TunTuh, 1955: 210, KoBayeBuh, 2016: 96) npucyTaH CTaB J1a y CJAy4ajy CMPTHU
MOCJIOABIA Ca CBOjCTBOM QU3UYKOT JIMIA 3alI0CJeHMMa He TpecTaje pajHu
oziHOC (1o cuJM 3aKoHa), Beh ce ucTH HacTaBJba ca HACJeHULMMA, OCUM aKO
HacJIeJHULIH He JKeJle 1a HaCTaBe 00aBJ/batbe Mpey3eTHUYKE JIeJJaTHOCTHU UJIU
ce ,JINYHOCT OCTABHMI[a KMa CMaTpaTH He3aMeHJ/bUBOM 33 UCNYbeHbe ocTojeher
pagHor ogHoca” (Tuntuh, 1955: 210).8 Tlos1a3u ce, HaKMMe, 0J] TOra Jia OBa BpcTa
M0CJI0/JaBala HeMa 0/1BOjeH MPaBHU CyGjeKTUBUTET, [1a HU 0/|BOjeHY UMOBUHY, T€
y CJ1y4ajy CMPTH NMOCJI0AaBLa-PU3UIKOT UL, HACJIEJHHUIY yJIa3e y CBA beroBa
npaBa 1 06aBe3e MOMEHTOM HET0Be CMPTH, YKJbYy4yjyhul 1 OHa Koja mpou3uiase
u3 pagHor ogHoca (KoBaueBuh, 2017: 69). YHuBep3aJiHa CyKIecHja, JaKJe,
obyxBaTa CBa IpaBa M 06aBe3e Koje je 0CTaBUJIAlLl ,UMa0" y TPEHYTKY Jesanuje
(AnTuh, 2009: 44), kako OHa KOja HEMAjy HUKAKBe Be3e ca MpeJy3eTHUYKOM
JesaTHouhy (JinuHa UMOBHHA), TAKO U OHA KOja Cy II0Be3aHa C koM, [1a ¥ OHa U3

8 ¥ nomahojHay4yHOj ¥ CTPY4YHOj IUTEepaATypU UMa U pyravynjux cxBaTamwa. Tako, npumepa
pazau, npodecop JopaHoBuh nosiazehu o unmbeHUIe Aa je paJHU OAHOC JBOCTPAHU IPaBHU
0/IHOC, Tj. oAHOC M3Mely Ba NpaBHa Cy6jeKTa, 3aK/bydyje /1a /10 ’eroBOTr IpecTaHKa Jj0J1a3u
He caMo cMphy 3amocJ/ieHor, Hero U cMphy nocs10/jaBLa, ako je oH GU3UYKO JIUILE, OJJHOCHO
IpecTaHKOM NOCTOjama U MpecTaHKOM pa/jia MOCJ0AaBIA, aKO je y NUTakby NPaBHO JHIle
(JoBanoBuh, 2015: 345). Ciuuno u: UBowesuh et al. 2016: 381.
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pazHor ogHoca. CTora, cMphy nocsozaBua-gu3nYKOr MIa yroBop o pajy Hehe
npectaty, Beh he ce HacTaBUTH ca Hac/leJHUIIMMa IPEMUHYJIOT T0CJ0/aBIia
(HacTyma npoMmeHa nocsoAasia). O oBor npaBuJa he ce, MehyTum, ofcTynuTH
aKo je paJlHU OJJHOC 3aCHOBAaH C 063MPOM Ha JIMYHA CBOjCTBA MOCJO/aBIA
(mpuMepa pajsu noca04aBall je CTapo JIMLE, a 3alI0CJIeHH HheroB NEPCOHAHU
acucTteHT). UcTO BaXH M KOJ, paZiHOT o/iHOCca ca KyhHUM noMohHUM 0co6/beM
KOjH je 3aCHOBaH paJiy 6pure o 4jaaHy goMahuHcTBa (I0CI04aBIY) 3aBUCHOM
o/ moMohHU U Here IPYToT JinIa, jep he y cayyajy vheroBe CMpTH yroBOp 0 pajy,
Takobhe, npectatu (KoBaueBuh, 2016: 96). Yrosop o paay he npectatu cMmphy
MOCJIOZIABIA U Y CBUM JIPYTHUM CJy4ajeBUMa Ka/ia je UCTH 3aKJbydeH C 063UPoM
Ha JINYHA CBOjCTBA [10CJI0/IaBIla UJIN IberoBe crieniuduyHe notpebde 6yayhu ga
THUMe I'yOU CBOjy causu U BUllle HeMa HUKaKBOT eKOHOMCKOT 3Hayuaja 3a theroBe
HacJieIHUKeE.

C TuM y Be3u, 0TBapa ce U IMTalke OCHOBA NIpeCcTaHKa paJHOT 0 HOCA y 0BOM
caydajy. [IlpeMa jeHOM cXBaTalby, OBJie 6 BasbaJio IPUMEHUTH IpaBUJIa
06JIMTalMOHOT NpaBa 0 MpecTaHKy obJuranyje 360r CMpTH JULa Ydja Cy
JINYHA CBOjCTBA OMJIa 0A/1y4yjyha 3a 3aK/byYerbe yroBOPa, IOK APYTO CXBaTakbe
3aroBsapa IpHUMeHYy IpaBuJa O O0TKa3y yroBopa o pajy, Te 64 y cay4ajy
CMPTH IOCJIOIABIIA YHja CY IMYHA CBOjCTBa 6MJa oaJy4dyjyha 3a 3aKk/byderbe
yroBopa o pajy, HacJeJHULY MocJoJaBla Tpebaso Aa OTKAXy yroBop O
paay u3 pasJiora Koju ce TU4e noTpeba nocsaoaaBna. OBo APyro cxBaTambe Ce
YMHU NPUXBAT/bUBHUjUM, IIpe CBera U3 pasJiora lITo ce IPMMEHOM IIpaBUJIa O
O0TKa3y yroBopa o pajly 3amnocjeHoM 06e36ehyjy cBe MaTepujaiHe U IPOLECHE
rapaHTHje Koje YMHe caJp>KUHY NpaBa Ha 3alUTUTY 0/, HeollpaBAaHOTr OTKasa
(JlaneTa, 2011: 431).

3.1. Kpamak KkomMnapamueHU NnpuKka3 padHoNnpasHux
nocsaeduya cmpmu noc100asyay cmpaHum npasuma

Hanpeg onvcaH cTaB npyucyTaH y JOKTPUHHU 3ay3UMajy ¥ paJiHa 3aKOHOAABCTBa
nojelUHUX Ap>kaBa nonyT Hemauke, [lInanuje, Xosnauguje, bearuje, ®uncke
u JlykceMbypra, MHCUCTUpAjyhy Ha NPUHLUNY KOHTUHYUTETA pPaJHOT
O0JlHOCa IIpeMa KojeM ce paJiHU 0JJHOC HacTaB/ba U HAKOH CMPTH NOCJI0JaBLa,
IpeHoLIemheM YroBOpa 0 paJly Ha HacJeJHMKe IpeMUHYJor nocsaojasna (Ve-
neziani, 2014: 49).

Tako, nmpumepa paju, npema ojpejbama mnaHckor CraTyTa paJHHUKa,
yroBop 0 pajy npectaje (u3Mebhy ocTasor) ycje[ cMpTH, TeH3UOHUCama (Y
cJly4ajeBMMa npeJBuheHuM oAroBapajyhum pexxuMoM CoOLHjaIHOT OCUTY pakba)
Y UHBAJIMAHOCTH NOCJI0/aBIia MU 300T IpecTaHKa NPaBHOT Cy0jeKTUBUTETA
yroBOpHe cTpaHe. MehyTHuM, IpecTaHak yroBopa o paJly U3 HaBeJeHUX pasJjiora
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He HAaCTyIa ay TOMaTCKH, Beh caMo ako HUKO 0/ HacJieJHUKA He KeJIH [1a HACTaBU
pajiHu oAHOC. [IpyruM peyrMMa, CMPT IOCJ0/aBIa ONpaB/aBa MpecTaHakK
yroBopa o paZy (OH npezcTaBJba ONpaB/jaH pa3Jior 3a 0TKas yroBopa o pagy
0/1 CTpaHe HacJie/JHUKaA [0CJI0/[aBIIa), 0CUM aKO HacJIe[HUIIY HACTaBe ca 0CJI0M
uJ ce npey3ehe npoJa u gohe 1o yHuBep3asiHe cyKuecHje.” AKO Ce TOCJIOBabe
HacTaBU HAKOH MEH3WOHHCaHa, CMPTU WJM HACTyMamka WHBAJUAHOCTHU
MoCJIoZaBIa, GHUJI0 3aTO IITO je MPEHEeTO Ha APYTo JIUIe UM 3aTO LITO je
NEeH3WOHEep NMOCTABUO JIKIE 33/1YKEHO 3a HeroBO MOCJI0BOhere, paJlHU OJHOC
He MOXe IPeCcTaTH jep ce ocao (ocJ0Bame) HACTaB/ba. Y TUTAWKY je ,[10CT0BHA
CyKlecuja“, yBeJieHa yiaHoM 44 mnaHckor CtatyTa pagHuka. HoBu nocsoaBar
je cybporupaH y npaBa 1 o6aBe3e IPeTXOJAHOT MOCJ0JaBLa, H CAMUM THM
Mopa Jla NOIITYje CBe yCJOBe pajia paJJHUKA, Kao U Jia oiroBapa 3a AyroBe
CBOT IIPEeTXOZHUKA, aKo nocTtoje. C 063MpoM Ha HaBeJeHO, IOTEHIUjaIHUM
HacJIeIHULMMa Ce Jlaje pa3yMaH pOK Jia JJOHECY OJJIYKY O HaCTaBKY yroBopa
0 paZly UJIM Fber0OBOM IPECTaHKY.'? YKOJIMKO HaCJIeJHULU HE JKeJIe [1a HacTaBe
HocJioBake (paJlHU OJHOC), OHU TO HUCY AIY>KHU YYUHUTU. MehyTuM, ako ofsiyde
Jla 0TKaXKy yroBOp 0 pa/ly MMajy o6aBe3y /ia 3aN0CcAeHMMa UCIJIaTe HAKHAZAY Y
BHUCHUHHU jeJiHe MecevyHe 3apa/jie, 6e3 063upa Ha AYKUHY paZHOT cTaxa.'! JlakJe,
IIMAHCKO paZiHO 3aKOHO/[aBCTBO oMoryhaBa MHAUBHU/IYaJIHOM IPEey3€THUKY
Jla Ha jeGTUHU]U U JIAKIIIM HAYKMH OTKaXe YTOBOP 0 Pajly, HEero IITO je TO CJ1y4aj
ca MpaBHUM JIMIMMa. AJli, HEOTIXO/ZHO je Zla MpecTaHaK yroBopa o pajy 6yne
MOTHUBHCAH IIeH3WOHHUCakeM, MHBaIuAHOW Oy uiu cMphy nocsioznasua. lopen
TOTa, HEOMXO/IHO je Jla IOCTOjH allCcoJyTHA NOAYAAPHOCT U3Mehy MOMeHTa
HaCcTaHKa y3pOKa U MOMeHTa IIpecTaHKa yroBopa o paay. [[puMepa paju, Huje
Moryhe J1a ce mocJso/jaBiy NpyU3Ha NOTNYHA U TpajHA UHBAJUAHOCT, a OH
HACTaBH Ca [I0CJI0BakbEeM, 1A /1a HAKOH TOTa 3aXTeBa IpecTaHaK paiHOT 0JIHOCA
300r nporJiallema TpajHe HHBAJTUJHOCTH.

C/lMYHO pellewe MNPUCYTHO je U Y HEMAyKOM NpaBy, Y KOM paJiHU OJHOC
He mpecTaje cMphy mocJsioaBla, Beh ce HacTaBJ/ba Ca HETOBUM NPAaBHUM
cje6eHUKOM. AKO je IpeMUHYJHM N0CJA0/aBal, OCTaBUO HacJeJHUKe OHU
pey3uMajy keroB paJHOMPABHU [10JI0Kaj, yCJ1e/| Yera HacTyna yHUBep3aJjHa

9 Ley del Estatuto de los Trabajadores (Boletin Oficial del Estado, 29. 3. 1995, nam. 75,
9654-9688), Real Decreto Legislativo 2/2015 de 24 de octubre por el que se aprueba el
texto refundido de la Ley del Estatuto de los Trabajadores (Boletin Oficial del Estado, 24. 10.
2015, nim. 255, 9654-9688), unaH 49, Taukar. [Ipeyseto 20.6.2023. https://www.boe.es/
buscar/act.php?id=BOE-A-2015-11430

10 Ley del Estatuto de los Trabajadores, 4. 44, 4. 49 u1 103.

11 Regulacidn de supuesto de extincidn del contrato por muerte del empresari. [IpeyseTto
10.7.2023. https://www.iberley.es/temas/regulacion-supuesto-extincion-contrato-muerte-
empresario-7881
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CYKIlecHjay cKaay cayaaHoM 1922, ctaB 1 Hemaukor ['pahaHcKor 3akoHHKa.'?
PagHu ofHOC ce, MPUTOM, HACTaB/ba Ca HacJAEJAHULMMA MOCJIO/ABIA O[]
NpeTXOAHO YTOBOPEHUM yCJI0BHMMA. YKOJIUKO HacJe[JHUK He XKeJlu Jja HaCTaBU
MOCJIOBakbe MMPEMUHYJIOT, IOCTOjU MOryhHOCT 0TKa3a yrosopa o paay. Pagu
ce 0 peJJOBHOM OTKa3y M3 ollepaTUBHHUX pa3Jiora 360r 3aTBapamwa npejyseha,
KOjU Mo pa3yMeBa MOIITOBakhe 0OTKAa3HUX POKOBA KOjH, y 3aBUCHOCTHU OJf, TOTa
KOJIMKO Cy 3alocCJleHH OUJIN y paJlHOM OJJHOCY KOJi IPeMHUHYJIOT N0CJ10/aBLa,
MOTY OMTH U JI0 celaM Mecelju.'?

[Toce6aH cay4aj cy paJiHU OJJHOCH KOjU Cy GUJIM UCKJbYYMBO Be3aHHU 32 IMYHOCT
II0CJI04aBLa, Kao WITO je paJlHU OJHOC ca HeroBaTe/beM UJIH NIepCOHAJHUM
acucTeHTOM. TakaB paJHU OJlHOC NpecTaje cMphy nocJsonaBua. Koj oBakse
BpPCTe paJiHOT aHra)K0Bakba Ce, 10 IpaBUJIy, CAMUM YTOBOPOM O pajy npejBuba
Jla UCTHU Hehe BaXKUTH HAKOH CMPTH NOCJ0ABIA, A HACJEeIHULU UMajy 06aBe3y
Jla 3amocJyieHor o6aBecTe O CMPTH MOCJOJaBLa. Y OBOM CJy4ajy, IpeMa
CTAaHOBUUITY HEMAYKUX CYZ0Ba, CMPT MOCJIOAABIA Ce MOXKe KBaJTUUKOBATH
Kao pas3Jior 3a BaHpeJHU 0TKas yroBopa o pajy, Ka/i 3al0CcJIeHd HeMa IIpaBo Ha
O0TKa3HU pokK. Ca CTAHOBUIITA HEMAYKUX CYZ0Ba, 61JI0 OM Hepa3yMHO HACTAaBUTHU
pPaZiHU OJJHOC KO/, YMjer je 3aCHUBama GuJa NMpecyAHa JUYHOCT MOCJI0/aBLa
YaK HM JI0 UCTeKa 0TKa3HOT pokKa. AKO je paJlHU OJHOC HEPaCKUAHWBO Be3aH
3a JIMYHOCT NOCJI0ZABLa, HheroBa CMpT je Ba)KaH pasJior 3a BaHpeJaH OTKa3
yroBopa o paay (6e3 oTka3zHor poka). CMphy nmocsiojaBua paJiH1 0JJHOC IOCTaje
becMHucIIeH, jep ce TyGM eKOHOMCKH 3Ha4aj U OCHOBHA NpecTanuja paga.'

C/JIMYHO HaBeJIeHOM, U Y X0JIaHICKOM MpaBy, yTOBOP O paAy He mpecTaje cMphy
MOCJIOZIAaBI[a, OCUM aKO M3 yroBopa He MPOU3UJIa3u CynpoTHOo. MehyTum, u
HacJIeJHUIIM NOCJI0AaBlla U 3all0CJeHU Cy OBJlaltheHU /1a 0TKa3yjy yroBop
0 pajZy, 3aK/byueH Ha oJpeheHO BpeMe, y3 MOIITOBAaK€ MPABUJIA 0 OTKA3HUM
pasJjio3uMa M 0TKa3HOM IOCTYIKY, Kao Zia je 3aK/by4yeH Ha HeoapeheHo BpeMme. !
To he, npe cBera, 6UTH cay4aj Kaja je palHU OJHOC 3aCHOBaH C 063UPOM Ha
JINYHA CBOjCTBA He caMo 3amnocJjieHor, Beh v nocsiofaB1ia (mpuMepa paju ako je

12 Biirgerliches Gesetzbuch, us. 1922, ct. 1. [IpeyseTo 15.7.2023. https://www.gesetze-im-
internet.de/bgb/

13 Was passiert beim Tod des Arbeitgebers oder beim Tod des Arbeitnehmers?. [IpeyseTto
10. 7. 2023. https://www.kasparek-kollegen.de/informationen/arbeitsrecht/beendigung-
von-arbeitsverhaeltnissen

14 Bupetu: Arbeitsgericht GiefSen am 27. Februar 2014 (AZ: 11 Ca 267/12). Ilpey3eTo 5.
7. 2023. https://anwaltauskunft.de/ratgeber/tipps-urteile/tod-des-arbeitgebers-kann-
ausserordentliche-kuendigung-rechtfertigen

15 Burgerlijk Wetboek Boek 7, yi. 7: 675. [Ipey3eTto 8. 7. 2023.
https://maxius.nl/burgerlijk-wetboek-boek-7/boek7
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I0CJIO/[aBal] CaM03alocJeH! KBaJu(PHUKOBAHU CTPYYthaK KOMe je 610 moTpebaH
ACUCTEHT NoCceOHUX KBaMpUKaluja).

CTtporo Jiv4Ha NpUpoja nocja Koju je npeMeT yroBopa 0 paay eBUJEHTHO
je pasJior WITO U y UTAJHjaHCKOM NpaBy CMPT 3al0OCJEHOr JOBOJU [0
npecTaHKa paJHOT OJJHOCA, a LITO 3a MOCJeAUIy UMa 06aBe3y MOCJ0aBIia
[la UCIIJIaTH HaKHaJy LITeTe HheroBUM HacJleJHULIMMA CXOAHO 4JaHy 2122
nTasurjaHckor I'pahaHckor 3akoHuka.'® C gpyre cTpaHe, CMPT MOCJ10/aBIia
ca CBOjCcTBOM QU3UYKOTL JIMIla MMa 3a NoCJeJULy IpecTaHaK yroBopa o paay
caMo KaJia 3a mpeaMeT MMa 06aB/balbe pajia y UCKJ/bYYUBO JIMIHOj CIYKOHU
caMor nocJsojaBua (DpuMepa pajd KoJ JIMYHOI ceKpeTapa UJHU KyhHor
nomohHuKa),"” Kajja je 3aM0CJAE€HU paIMO CaMO 32 NPEMUHYJIOT MOCJI0/1aBIIa.
Ako cy, nopeJ, nocj04aBLa, 1 0CTaJX 4JaHOBU NOPOJHILLe KOHTUHYHWPAHO
KOPUCTHUJIM IpecTalyjy pazia, paJHU OJHOC Ce HacTaBJba ca JIMLEM Koje HacJieiu
,KyNHU nocao” uau 3a0CTaBIITHUHY, Na he, cTora, 3anocjeHy UMaTH AYKHOCT
Jla U3MHUpe CBa IOTPaXKUBakba 3all0CJeHUX, YaK U OHA Koja he HacTaTu HaKOH
CMPTH IPEMHUHYJIOT, CBe JJOK OHU CaMH He 0TKaKy yroBOP 0 paJy UJIX JOK paJiHU
OJTHOC IIpecTaHe U3 Apyror pasJora. O4uryiesHo, Apyradyuju JUCKYPC MOCTOjU
KO/1 110CJI0/jaBlia ca CBOjCTBOM NIPABHOT LA (KOjU HUje MOJJI0%)KaH NPUPOAHO]
CMPTH), YUjU IPABHU CY6j€eKTUBUTET, 10 MPABUILY, HE MOXKe TPECTATH [Ipe HETO
IITO NPECTAaHy CBU PaZlHU O/THOCH KOje je 3acHOBao.'®

Y dpannyckoM paBy Mak cMphy nocJjiofaBla kao pU3MYKOT JIMILa ay TOMATCKH
pecTaje yroBop o pajy Koju ra Besyje 3a 3anocjeHor. CMpT nocjogasua
ce mouctoBehyje ca oTnylITameM 3amocJeHOT, 360T Yyera ce yroBop o paay
He HacTaBJ/ba ca HacJefHUIMMA, Beh npecTaje jaHoM cMpTH nmocsaogasya.t’
HacnepHunu cy Ay»HHU fa o6aBecTe 3all0CJeHOr 0 OTKa3y yroBopa o pajay
MUCaHUM NyTeM, y Hajkpahem moryheM poky, 6yayhu ga of faHa CMpPTHU
N0C/10/aBla IOYHIbE Jla Teue U 0TKa3HU oK. /ly>kHMHa 0TKa3HOT poKa 3aBUCH
O/l AY>KMHE PaJHOT CTaXa 3all0CJEHOr Ha JlaH CMPTH MOCJ0/aBLa U U3HOCH:
jelHy HeJleJba aKo je el 0B CTaXX MakbH OJ] LIeCT Mecelly; jeflaH Mecel| ako My je
CTax U3Meby ecT Mecel|y U iBe FTOJIMHE U JIBa MecCella aKo je ’eroB CTaX JyKHU
oz fiBe rofuHe. [lomto My je yroBop 0 paAy 0TKa3aH, 3alloc/JeHH Jo6Uuja pa3He
HaKHa/ie, y 3aBUCHOCTH O/, y>KMHe PaJHOT CTa)a Ha JjaH cMpTH. I[la Tako, oH
MMa IpaBo Ha UCILJIATY NOoCJe/ ke 3apajie, OAHOCHO HaKHa/ie 3apa/jie focmeie

16 Codice Civile, un. 264. [IpeyseTo 5. 7. 2023. https://www.altalex.com/documents/codici-
altalex/2015/01/02/codice-civile.

17 Codice Civile, ya. 110.

18 La cessazione del rapporto di lavoro, ctp. 3. [IpeyseTto 11. 7. 2023. https://archivio.
pietroichino.it/attachment.asp?IDArticle=209&IDAttachment=182

19 Salarié au domicile de I'employeur: que faire en cas de décés de I'employeur?. [IpeyseTo
11.7.2023. https://www.service-public.fr/particuliers/vosdroits/F31231
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3a NEPHUOJ O] IPBOT ¥ MeCeLly /10 ZiaHa Ipe CMPTH M0CI0/1aBLa, obemTeheme
y BUCUHU KOMIIeH3allMOHe HaKHa/ie Koja 0/Ir0Bapa OHOME LITO OU 3aM0CJeHH
NPHUMHO /1a MY je HeoNnpaBJaHO OTKa3aH yroBop o pajly, HAKHAy LITeTe 3a
nJ1aheHo 0/ICyCTBO Koje je 3a10C/IeHH CTEKA0 32 BpeMe Tpajara yroBopa o paay,
a Koje HHje Morao /la UICKOPHUCTH Npe CMPTHU (0OCUM aKo je YMECTO OJICyCTBa
npuMuo yBehaHy 3apaie) 1 HOBYaHY HaKHa/ly y BUCUHU OTIIPEMHUHE, aKO je
MMao HajMale 8 Mecelly paJiHOT CTaXa Ha JJaH CMPTH mocjao/ aBua.?’

MebhyTuM, y dpaH1ycKOM NpaBy NOCTOjU MOTYRHOCT fja ¥ y C/ay4ajy CMPTHU
MOCJI0/IABIIA [T0jeIUHLIA, CYTIPYKHUK (UJIU jelaH 0 HACTeJHUKA) TPEMUHYJIOT
JlOHece OJIIYKY Jla 3a/ip>KU 3amocjeHor.?! ¥ ToM ciay4ajy, paZjHH OJTHOC ce
oJZip>)KaBa U CYNPY>KHUK MOKOjHUKA u3pabyje aHekc yroBopa o paay panu
yHOIllelha NOTpeOHUX M3MeHa. Takobe, kazja je mocsofaBal, caMOCTaJlHU
npeay3eTHHUK (3aHATJ/IHja U CJ1.), HACJTeJHUIU Tpey3eTHUKA MOTY OJIIyYUTH
Jla HacTaBe JeJIaTHOCT. Y 0BOM CJiydajy CMpPT IOCJIOZaBlia HeMa NpaBHUX
nocJiej1ua 1o yroBope o pajy. YKOJMKO Nak HacJaeJHULU 0J1y4de 1a TPoJajy
npenay3ehe Kao LieJIMHY, YTOBOPH O pajy ce ayTOMAaTCKU IIpeHoce Ha KYMIia, y
ckJsiagy cavsaHom JI1224-1 3akonukKa o paay. M Haj3aj, ako nohe 10 3aTBapama
npeayseha, 3anocsjeHy he 6UTH OTIYIITEHU U3 EKOHOMCKUX pa3Jioray CKJIaay
ca yiaHoM JI1233-3 3akoHuKa 0 pajy.??

3.2. PadHonpasHe nocseduye cmpmu nocaodasyay domahem npagy

Y nomaheM pasjHOM 3aKOHOZABCTBY NpaBHe MOCJeUIlEe CMPTH MOCJ0/ABIA
Kao pU3UYKOr JiMLa HUCY (eKCIJIMIUTHO) perysnucaHe. Y ey 3aKoHa 0
pazay nmocBeheHOM MHCTUTYTY NpecTaHKa paJiHOT o/iHOca npeBubheHo je fa
,3aI0CJIeHOM IpecTaje paJiHU OJJHOC HE3ABHUCHO O] HherOBe BOJbE U BOJbE
nocJjoZaBua“, u3sMehy ocTaJor, 1 ,y Cay4dajy IpecTaHKa pajia nocjJ0/aBLa,
y CkJiaJly ca 3akoHoM“?. HaBeJieHa ojipejiba ce, HEOCIIOPHO, OJJHOCU Ha
M0CJI0/IaBIa Ca CBOjCTBOM IIPABHOT JIMILA, KOjHU ITpecTaje ca paJioM Y MOCTYIKY
cTevaja uiu JIUKBUjanuje. Mehytum, umajyhu y Buay npaBHe cieniubuIHOCTH
MOCJIO/ZIaBIla Ca CBOjCTBOM (QU3UUYKOT JIMIA, OTBOPEHO je MUTame Jja JIU ce
HaBeJleHa o/ipei6a MOXe MPUMEHUTH U Ha OBY BPCTY MOCJIOJIABIa, y KOM
cJay4ajy 64U CMpPT NHOCJ0ZAaBLA 3a MOCJAeJUIly MMaJa NpecTaHaK pajHOr

20 Larupture automatique du contrat au déces de I'employeur ou de 'enfant de I'employeur.
[IpeyseTo 11. 7. 2023. https://particulier-employeur.fr/le-deces-de-lemployeur/

21 Décesdel’employeur. [Ipey3seTto 5. 7. 2023. https://contrat-de-travail.ooreka.fr/astuce/
voir/184038/deces-employeur-indemnites-et-preavis-de-l-employe-de-maison

22 Codedu Travail, 4. /11224-1 n4n. J11233-3. TIpeyseTo 8. 7. 2023. https://www.legifrance.
gouv.fr/codes/id/LEGITEXT000006072050/

23 Yn.176,ct. 1, Tau. 5 3akoHa o paay, Ca. eaacHuk PC, 24/2005,61/2005,54/2009,32/2013,
75/2014,13/2017 - opnyka YC, 113/2017 1 95/2018 - ayTeHTUYHO TyMaueme.
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0/1HOCA I10 CHUJIM 3aKOHA. Y IPyTroM CJIy4ajy, ako 61 ce IPUMEHUJIO TPABUJIO O
YHUBEP3aJIHOj CYKIIeCHjH, CBA IpaBa U 06aBe3e NPEeMHUHYJIOT 0CJI0/IaBIia Kao
¢dusHYKOr JIMIa, YK/BY4YYjyhH U oHa Koja mpoususiase U3 pajHOT oJHOCA 61
npellia Ha HacJeJHUKe 110 CUJIM 3aKOHA, OCUM aKO Ce JIMYHOCT T0CJI0/aBIia
cMaTpa He3aMeHJ/bUBOM 3a HCHyHeme nocrojeher pagHor ogHoca. byayhu
Jla 3aKOH 0 paJly Ha OoBa IUTaka He Jaje (jacaH) oAroBop, 3a oArosapajyhum
NpaBUJNMa IPUMEHBLUBUM Ha OBY I'pyIy MOCJI0/AaBala Mopa ce TparaTu y
CKJIONY OMIITHUX NMPaBUJIa PaJiHOT, HACJIeJHOT, TOPOJAUYHOT U KOMIAHHUjCKOT
npaBa (aKo mocJso/jaBal, kMa CBOjCTBO Npey3eTHUKA).

Y TOM CMUCJTY, BaXKHO je, Hajipe, ucTahu ja cy nocjieiule CMPTH I0CJI0/iaBLia Kao
dU3UYKOr JIM1la ca CBOjCTBOM Ipeiy3eTHUKA peryJrncaHe JoMahuM 3aKoHOM 0
NpUBpeAHUM ApylITBUMA. [I[peMa ofjpesi6aMa HaBeieHOT 3aK0OHA, NOCJI0/aBall
Kao GU3UYKO JIUIIE Ca CBOjCTBOM IpeJiy3eTHUKA I'y6H CBOjCTBO Npey3eTHUKA
Y npecTaje ca pajoM (Tj. o6aB/balkbeM eJaTHOCTH) OpUcamkeM U3 peructpa
IPUBpPeSHUX CyOjeKaTa 0/1jaBOM HJIX 10 CUJIY 3aKoHa.** Jla/buM ofipei6aMa 0BOT
3akoHa, npeBubheHo je Aa NpeAy3eTHUK npecmaje ca 06as/barbeM deaamHocmu
no cusau 3akoHa, uameby ocTaJior, y cay4ajy meroBe CMpTH UJH T'yOUTKA
IOCJI0BHE CIOCOGHOCTH.?> OBO MPABHUJIO je, OUMTJIeZIHO, TOC/Ie/IUIIa YU IbEeHHUIIE [1a
npe/y3eTHUK HeMa 0/IBOjeH NPaBHU CYOjeKTUBUTET, 1a cCMphy GHU3UYKOT JTHIia
Koje je HocUJIal, Cy6jeKTUBUTETA, IPeCcTaje U CTaTyC Npey3eTHUKA. Y TPEHYTKY
CMPTH, 1aKJie, I0CJI04aBal] I'yOU MPaBHU Cy0jeKTUBUTET I3, IpeMa TOMe, ¥ CBa
npaBa ¥ ob6aBe3e Koja Cy YUHUJIA HeroB npaBHU ctaTyc ([paruhesuh, 2022:
326).To, y kpajibeM, 3Ha4YH Jla U paJiHU OJJHOC 3aI0CJAEHHUX JaHOM OpHcamkba
npeiy3eTHUKA U3 perucTpa NpUBpeAHUX cybjekaTa ycje[ HheroBe CMpTHU
npecTaje MO CUJIM 3aKOHA, jep O/ TOT JaHa NpeAy3eTHUK MpecTaje ca paJjoM
(omHOCHO 06aB/bameM JleJaTHOCTH), LITO je Y CKJIaJy ca oApes6oM 3aKoHa O
pajiy o mpecTaHKy paJHOT 0JJHOCA [0 CUJIK 3aK0HA.%® CTora, y 0BOM CJ1y4ajy He
NI0CTOju 06aBe3a Hac/eJHUKA /1a JOHECY pelllere 0 IPeCTaHKY pajHOr 0 HOCA,
a aKo ra IOHeCy OHO MMa CaMo JleKJIapaTUBHU KapaKTep.

Jlo mpecTaHKa pajHor ofHoca, MehyTHUM, He Mopa gohu, 6yayhu fa 3akoH o
NpPUBpPEAHUM APYIITBUMA IpeABUDha 1a,y cydajy CMPTH UJIM TY6UTKA TOCTIO0BHE
CIOCOGHOCTH HaCJIeJJHUK, OJJTHOCHO YJIaH HberOBOT MOPOJUYHOT foMahuHCTBa
(6pauyHu APYT, Aiela, YCBOjeHUIU U POJIUTEJbH) KOjU je IPUTOM U caM IOCJI0BHO
Croco6HO0 GU3MUKO JIULE MONHCE HACMAasUMU 06a8/barbe 0e/amHOCMU Ha OCHOBY
pelewa o HacsehuBamwy uu MehycoGHOr criopa3dyMa o HacTaBKy o6aBJbatba
JeJIaTHOCTH, KOjU TOTIHMCY]JY CBU HACJIeJTHUIH, OJLHOCHO YJIaHOBU OPOJUYHOT

24 Yn.91,ct. 1,2 u 3 3akoHa 0 NPpUBpPEAHUM JIPYLITBUMA.
25 Yn.9,cT. 6, Tau. 1 3aKoHa 0 NPUBPEJHUM APYLITBUMA..
26 CunuHo 3akJby4dyjy u: BpkoBuh, Ypaapesuh, 2023: 213; Mapkosuh, 2018: 463.

130



M. [lparuheBuh | cTp. 119-142

nomahuHcTBa“.? Jlulle Koje »KeJiM HACTAaBUTH ca 06aBJ/bahbeM Mpey3eTHUIKe
JIeJIATHOCTH JIYKHO je 1a y poky o/ 30 aHa o/ J]aHa CMPTH TpeIy3e THUKA T
IPaBHOCHAXKHOCTH pellleha KOjUM je yTBpheH ryGUTaK OCJ0OBHE CIOCOGHOCTH
[pujaBu HacTaBaK 06aBJ/batba JIEJATHOCTH PETUCTPY y CKJIAAY ca 3aKOHOM 0
peructpanuju.’®

HaBepeHe ofpesbe npeAcTaB/bajy HOBUHY y HallleM IPaBHOM CHUCTEMY, Te
KOHAYHO pelIaBajy JujeMy o MOTyYNHOCTHU HacTaBJ/bakha NpeJly3eTHUYKE
JlesaTHOCTU. CXOZJHO HaBeJeHOj oApenAbH, y caydajy CMPTU MocJoJaBLa
HAac/edHUK, KOjU je MPUTOM M CaM IOCJOBHO CIIOCOGHO JIMIe, MOXKe /1a TPUjaBU
perucTpy HacTaBak o6aB/baka NpeAy3eTHUUKeE J1eJaTHOCTH, ¥ poKy of 30
JlaHa OJ1 JaHA CMPTH NpeJy3eTHUKA. YKOJHUKO Ce HACJeJHUK OJJIYUH Ha Taj
KOpak, NIpeAy3eTHUYKA [ieJIaTHOCT Ce HEOCIIOPHO HACTaBJ/ba, 1a CAMUM TUM
Y paJlHU OJHOCH 3aCHOBAHMU Ca MPEMHUHYJIUM MocjaoAaBueM. Umajyhu y Buay
I[UJb HOpMe (OUyBakhe BPeJHOCTHU ,lIpely3eTHUUKE paAme”), YUHHU ce [ia 6U
HaBeJleHy oZipe16y Ba/baJio TYMauyUTH HA HAYKMH Jla HACJIeJHUKY He IpUIaza/ia
cJ1060/1a OJlIy4MBakba 0 KOHTUHYUTETY PaJHOT 0JHOCA UJIM OTKa3y yropopa
0 pany, Beh nay ciy4ajy onpefie/buBarkha HAcJeJHUKA 32 HACTABaK 00aBJ/bamha
npeay3eTHUYKE [ieJJaTHOCTH BaXKU NPABUJIO 0 ex lege MpeHOCYy yroBopa 0 paay
camocJI0aBla NpeTX0AHUKA (TPEMUHYJIOT TOCJI0/JaB1ia) HA HOBOT MOCJI0aBIa
(HacsiegHuKka). OBo MOCE6GHO M3 pasJiora MITO Ty BPCTY €J10060/ie HEMajy HU
MOCJIOIABLY Ca CBOjCTBOM MPABHOT JIUI[Q, Te ¥ CJAY4Yajy CTaTyCHE MpOMeHe
OJITHOCHO IpOMeHe M0CJI0ZaBLa y CKJIa/ly ca 3aKOHOM, [T0CJI0/aBal cjei6eHUK
npeys3uMa O/ I0CJI04aBla MPETXOJHUKA OMIITH aKT U CBe yTOBOPE 0 paJy Koju
Ba)ke Ha JIaH npoMeHe.?’

MebyTumM, uako je HanpeJ LUTUPAHOM OApes60M 3aKOHA O MPUBPELHUM
JpYyLITBUMA pellleHa JuJeMa 0 MOryNHOCTH HacTaBJ/baka NpeAy3eTHUYKE
JleJJAaTHOCTU U KOHTUHYUTETY paJHUX OJJHOCA, UYMEbeHULA A Ce jeJHOM
o/ipe00M pellaBajy JBe pa3JiIMuMTe NpaBHe cuTyaluje (CMPT U rybuTak
MIOCJIOBHE COCOGHOCTH NOCJI0[aB1ia), CTBOpUJIA je 6pojHe 3a6yHe Y HheHOM
TyMauemwy U npuMenu (Bykortuh, 2018: 169-170).

Tako je, mpe cBera, HejacHO IITa 3aKOHO/IaBall MoZpa3yMeBa NoJ, U3pa3oM
»MOJce Hacmasumu 06as/barbe desamHocmu”, 6y iyhu 1a Taj U3pas KOPUCTH 6e3
HMKaKBUX MpeNu3rpama. JacHo je ja mpey3eTHUK HeMa MPaBHU Cy0je TUBUTET,
na, mpeMa TOMe, HU CBOjy noce6Hy UMOBUHY. [Ipeily3e THUUYKA /IEJIATHOCT Ce
$aKTHUYKM CacTOjU OJ TOCJTOBHOT UMeHA NMpeJy3eTHUKA U UMOBHHE KOjy OH
KOPUCTH 32 00aBJbakbe JIeJIaTHOCTH (KOja HUje 0/IBOjeHa O/ 0CTaJsle HeroBe

27 Yn. 91, cT. 7 3aK0OHA 0 IPUBPEAHUM PYIITBUMA.
28 Yun.91, cT. 8 3aKoHa 0 NpUBPEAHUM APYLITBUMA.
29 Y. 147 3akoHa o pany.
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rMoBHHE). [loc/I0BHO MMe mpesy3eTHUKA UMa 00aBe3He U GaKyJITaTUBHE
esieMeHTe. 06aBEe3HU eJIeMEHTH Cy: 1) IMYHO MMe U pe3uMe Npey3eTHUKA;
2) onHMcC nmpeTeXHe JIeJJaTHOCTH; 3) 03HaKa ,IpeJly3eTHUK" uau ckpaheHuna
LIP“ U 4) 03HaKa ceauiTa (MUCJIM Ce HAa MECTO Y KOjeM ce 06aBJba J1eJJaTHOCT,
He U Ha ajpecy). [lopen Tora, MOCJIOBHO MMe MOJce Jla CaZp>XU Ha3UB
(peasiHo, MpeAMETHO UMe), Ka0 U MPEAMET MOCA0Baka npey3eTHrka.*® OBu
dbakynTaTUBHU eJIEeMEHTH MMajy, Ipe CBera, KOMeplHjaJHH 3Ha4aj, jep ce
BehiMHa npe/sy3eTHHKA NMpeno3Haje Ha TPXKULITY YIPABO MPEKO CBOT Ha3WBa
WJIY IPYTHX OBJle IOMEHYTHX €JIEMEHATA, a He HYKHO NPEKO CBOT JINYHOT UMEHa.
Mo:xe ce, 0Ty/1a, IPETIOCTABUTH JIa HaBeJleHU 3aKOHCKU U3pa3 MoJipasyMeBa
Jla ce [IeJIaTHOCT MOKe HAaCTaBUTH Nod HA3Uu8oM (Kao JieJIoM II0CJI0BHOT UMEHA)
KOjH je KOpUCTHO IPEMUHYJIHU TPe/Iy3e THUK (IITO 3HAYH /1A CE Y3 TO IPEHOCHU U
penyTanuja v KJdjaHTeJa IPeMUHYJIOT OCA04aBIa) U KopuwhereM UMOBUHE
Koja je cayscuaa 3a ob6asearee me desamHocmu (IIOCJ0OBHU NPOCTOP, CPEACTBA
U ompeMa 3a paj 4 ci.). [I[pemaa je oBo, pe cBera, Hac/JeHONPABHO MUTAkE
HECIIOPHO je J1a 61 ra 3aKOHOM (0 MPUBPEHUM JIPYLITBUMA UJIH O HacsiehuBamy)
BaJbaJIO jaCHO U MPELU3HO YPEUTH.

Y norsneny snvua opsamheHux a HacCTaBe 06aBJbambe MPeJy3eTHUUKE JeaT-
HOCTH, y 3aKOHY, Takole, mocToje Henmpenu3HOCTU (M3a3BaHe YHHEHUIIOM JIa
Cy UCTOM 0/Ipei6OM peryJiMcaHe IBe NpaBHe CUTYyalldje), 11a je HejacHo Jja Jid
Cy TO HacJeJHUIM UJIK YJaHOBU NopoAuyuHor JoMmahuHcTBa. [lpemMja Moxe
OUTH U Jpyradyuvjux TyMadewa, YNHU Ce, UMNAK, [la je HaMepa 3aKOHO/aBIa
6uJia Jja y cJy4ajy CMpTH [0CJI0/[aBlla HaCTaBaK 06aBJbatba MpeJy3eTHUUKE
JleJIaTHOCTH JI03BOJIM HACJIeIHUKY, ZIOK Y CJ1y4ajy T'YOUTKA HErOBE IMOCJ0BHE
CITIOCOOHOCTH TO MOXe GUTH YJIaH MOPOJAUYHOTr JOMahHUHCTBA MPEMUJYJIOT
npeay3eTHUKA (OpayHH ApPYT, Aela, YCBOjEeHUIIU U POJIUTEJbH), O] yCI0BOM
Jla je ¥ caM MOCJIOBHO CIIOCOGHO JIMIIE.

HacsenHuk Moke moJlHETH NPHjaBy HacTaBKa 0OaBJ/baka Npeay3eTHUYKE
JleJJATHOCTU perucTpy, y poky oz 30 naHa of, faHa CMPTH Npejy3eTHHKA,
Ha OCHOBY pellerba 0 Hacsaehusarby Uau mehycobHoz cnopasyma 0 HACmMasky
06a8/6a+ba 0e1aMmHOCMU, KOjU IOTIUCY]Y c8U Hac/1edHuyu. Jlakje, OCHOB yIuca je,
Ipe CBera, pellekhe 0 HacJehuBamwy, Koje je y mpakcu roTOBO HeMoryhe 106UTH
y HaBeJleHOM pOKY. Mo /a je To U pasJior IWTo 3aKOH JONYyIITa joll jefaH
aJITEpHAaTUBHU NIPaBHU OCHOB NpUjaBe HacTaBKa 06aBJbakba JeJaTHOCTU —
MeDhyco6HU criopa3yM 0 HaCTaBKY 06aBJ/batha jeJIaTHOCTH, HOTIHUCAH OJf CTpaHe
CBUX HacJIeJHUKA, KOjUM Ce jeJlaH 0/ HacJieJHUKa oZipehyje Kao sidne Koje he
HacTaBUTHU 06aBJ/batbe Ipe/ly3eTHUUKE JIeJIaTHOCTU. Y CyNIpOTHOM, 0Ba o/ipes6a
61 61J1a IPAaKTUYHO HellpuMewUBa. Mehy THM, HU ocTaBJbeHa olliMja (cnopa3yM
CBUX HacJle[JHWKa) HUje HUIITA jeJHOCTABHUja 3a IPAKTUYHY IPUMEHY, T0Ce6HO

30 Yu.91, cT. 7 3aKoHa 0 NPpUBpPEAHUM JIPYLITBUMA.
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y CHUTyalijaMa Ka/Jja MMa MHOT 0 HacJle/IHMKa, Mehy KojuMa je BUIlIe OHUX KOjU Cy
3aMHTEpPECOBaHU 33 HACTaBaK 00aB/batha Mpely3eTHUUKE JIeJIaTHOCTH. OcUM
TOra, MpaBHHU OCHOB NpHjaBe O, CBAKAKO MOTJIa OUTH U 0JJIyKa HacJeJHHUKA
0 HAaCTaBKY 00aBJbakba ZIeJJATHOCTH, aKO ITOCTOjU CaMO je/laH HacJIeJHUK KOjU
je, IpUTOM, BOJbAH /la HACTABU ca 06aB/babeM [JI€JIATHOCTH, LITO 61, CBAKAKO,
BaJbaJIo U 3aKOHOM MpeLU3UpaTH.

Ykosuko ce y nomeHyToM poky o 30 faHa off flaHa CMPTH MOCJI0/iaBlia He
Jlo6uje pelllerwe 0 HacjehuBamwy, He CAUMHU U He NOTIHUIIE 0J] CTPaHe CBUX
HacJieIHUKA CIOPA3yM 0 HACTaBKY 06aBJ/batba IeJJaTHOCTHU (0JHOCHO He IoHece
OJlJIyKa HacJeJHUKA) U He [IOJJHeCe IpHjaBa PerucTpy o HacTaBKYy o6aBJbakba
JleJlaTHOCTH, cMaTpahe ce fAa je mocsofaBarl NpecTao Ja MOoCTOjU MO CUJIU
3aKO0Ha, Te he 6UTHU GpUCaH U3 perucTpa NpUBpeHUX cybjekaTa.

Bpucamwe npeay3eTHUKA U3BplIKhe ca JaHOM IOHOIIEHA PElIEeHha 0 OprUcaby
npeJly3eTHUMKA U3 Ha/JJIEXKHOT PETUCTPA, U TO TEK HAKOH IITO PETUCTPALLMOHU
OpraH casHa 3a YHUHEHUIY CMPTHU — JaKJje, KajJla HEKO JIMIEe JIOCTaBU
pervcTpanyMoHOM OpraHy U3BO/J, U3 MaTUYHE KibUre yMpJux. bpucame he ce,
WIaK, CIPOBECTHU TAKO Jla JlaH NpecTaHKa 00aB/batba AeJAaTHOCTH OJroBapa
JaHy cMpTH Tor inna. Kasa He 64 61J10 Tako U Kaia 64 ce Opucame U3BPLINJIO
Ca HEKMM KaCHHjUM JJaTyMOM, TO OW OH/]a 3HAYMJIO JIa HEKO JIUIIE U [T0CJIe CMPTH
HacTaBJba Jla 00aBJba JEJAaTHOCT, IITO NPaBHO, @ HU GaKTUUYKU HUje Moryhe.
MebhyTHM, 3aKOHOM HHUje PeTyJHCaHO JIejCTBO KOHKpPEeTHE IpaBHe CUTYyalluje
Ha npaBa Tpehux jsiuna — 3aMoc/jeHux, l1a ce NocTaB/ba NUTakE LITA je ca
NpUBPEAHOM JieJlaTHOWNY y CJy4ajy /la HUjeJHO JIUIle He IPUjaBU YU HEHUILY
CMPTH HUTH HacTaBak 06aB/batba J1eJIaTHOCTU y poky of; 30 1aHa, Te ce bpUcambe
M3 perucTpa U3BPIIU HAKOH JyKer BpeMeHa. Mull/bewka cMo Jia ce JaTyM
npecTaHKa 06aB/batba [ieJIaTHOCTHU (4aTyM CMPTH) OJHOCHU Ha caMO PU3UYKO
JIMIE KOje je 6MJI0 perUCTPOBAHO Kao Npeily3eTHUK U Jla ra Tpeba pa3IMKOBaTH
oJi JaTyMa bpucatba U3 perucTpa npesy3eTHUKa. [JaTyM 6pucarmba U3 peructpa
(maTyM noHOIIEHa pellieka 0 6pucamy) Tpeba y3eTH Kao AAaTyM y OJHOCY Ha
KOjU Ce LleHU paJJHONpaBHU CTATyC 3al0CJEeHUX, KOjU ce cMaTpajy Tpehum
JIMIIMMa, @ OBO 3aTO IITO je oJjpeAbaMa 3aKOHa O NMOCTYIKY peructpamuje y
AreHnyju 3a npuBpegHe peructpe,’! mponyucaHo Ja ce perucCTPOBaHU MOJALH U
JIOKyMEHTH UCTOBpPEMEHO 06jaBJbY]jy ca IOHOLIEHEM pellleha KOjUM ce pUjaBa
yCBaja, Te Jla perucTpanuja npou3Bo41 IPaBHO JiejCTBO IpeMa TpehuM iuguma
HapeJHOTr JlaHa o/ JaHa o6jaB/buBama ([paruhesuh, 2022: 327). To 3Hauu Aa
he ca TUM JJaHOM U 3aMIOCJIEHOM NMPECTATH PaJHU O/ITHOC HE3aBUCHO O/ FheroBe
BOJb€ U BOJbe TOCJI0IaBIla HAa OCHOBY 4JiaHa 176, ctaB 1, Tauka 5 3akoHa o pafgy,>?

31 Yn. 2. 3akoHa 0 NOCTYNKY perucTpaunuje y AreHuju 3a NpuBpesHe peructpe, Ca.
esaacHuk PC,99/2011,83/2014,31/2019 u 105/2021.

32 Ilpecypa BpxoBHor kacanuoHor cyja, Pes2 1322/10 og 15.9. 2011. roguHe.
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U TO He 300T CMPTH IOCJI0/IaBIa, Beh 360T YHHb-eHHUIIE /1A je ToC/I04aBal] IpecTao
capaj/ioM OpHcarbeM U3 perucTpa IpuBpeHUX Cy6jekaTa ycJie 1 tberoBe CMPTH,
oyayhu na HUjenaH o HacJleJHUKA HUje 6UO0 BOJbaH J]a HACTABH Ca 00aBJ/batheM
npeay3eTHUYKE JeJaTHOCTH.

AKo Hac/seJHUIY MAK Y NPOIKMCAHOM POKY A0OUjy pellerme 0 HacaehuBamwy
WM cayuHe MehycoGHU criopa3yM O HacTaBKy o6GaBJbamha [leJJaTHOCTU U
perucTpanuoHOM OpraHy NpHjaBe HAaCTaBaK 06aB/barba [eJaTHOCTH, OH/ZA Ce
Kao CIIOPHO OTBapa MUTake CTaTyca 3alloCJAeHUX 3a IepUo/; 0f, laHa CMPTHU
M0CJI0ZABIA 10 laHA PETUCTPOBaKbha MIPOMeHe 0 HOBOM HOCHOIY pely3e THUUKe
JleJIaTHOCTH: 1a JIM je 3a TO BpeMe OYyBaH HbUX0B PaJJHOIPABHU CTATYC U KO BPLIX
oBJsamhema nocyogapia? /lpyrum pedyruMa, Moske JIM HacJieJHUYKa 3ajeIHUIA [a
o6aBJba Ipely3eTHUUKY /1eJIaTHOCT Y BpIIU OBJIallNera 0C/10aBLa y Nepuoay
OJi CMPTH MOCJIOZABLA [0 PETUCTPOBAKA HOBOT GU3UYKOT JIMIIA KA0 HOCHOI[A
npeay3eTHUYKe AeJaTHOCTU? Y HalleM paBy, TO je jeflaH KpaTakK [IepUOJ OJ
30 naHa, 6yayhu f1a je To poK y KOMe je HacJieJHUK Ay>KaH MOJHETH NIpUjaBy
HacTaBKa 06aBJbakba 1eJJIaTHOCTH, aJIM OH Y MPAaKCU MO>Ke GUTU 3HATHO AYKHU
oyayhu na moApasyMeBa U BpeMe ZIOK O HaBeJleHOj pUjaBU PerucTPaluoHU
OpraH He 0/1J1y4d IPaBHOCHAXXHO U He U3BPLIM YIIMC HOBOT JIU1ja (Hac/lieHUKA)
Kao npeay3eTHuka. [lonazehu ox geduHuMje Mpeay3eTHUKA, MOIJIO OU ce
3aKJbY4YHUTH Jla CaMo MojeiMHAL, MOXe Ja OyJie Ipefy3eTHUK, Tj. ja I0J10XKaj
npeAy3eTHUKA He MOXe J[a NMpunaja rpynu Jjuna. HaBegeHo Bpeau u 3a
nocso4aBna, 6yayhu aaje nomahu 3akoH o pasy yCBojuo YHUTAPHY KOHIENL U]y
nocjojaBiia, npeasuhajyhu na je mocaosapal yBek MojeJMHAavYHO , JoMahe,
OJIHOCHO CTPaHO NpaBHO UM GU3UYKO JIULE KOje 3all0ll/baBa, 0AHOCHO paJiHO
aHTaXkyje, jeJHO WJIK BUllle JuLa“. MehyTHUM, NpaKTUYHM pa3Jio3H, NoTpebda
OuyBama 3amnocjema U 3allTUTe CBUX OBepUoLla IPEMUHYJIOT NT0CJ04aBLa,
Kao Y jaBHU UHTEPEC Jja ce YCHEelIHU MPey3eTHUIM CauyBajy, HAaIaxXy Aa ce
HacJleZJHUYKOj 3ajeJHUIU J03BOJIU a 06aBJ/ba NpeAy3eTHUUKY [1eJJaTHOCT
y IpaBHOM BaKyyMy — OJi JaHAa CMPTH NMpeAYy3eTHUKA 0 YIHCa HOBOT JIKIa
(HacegHuMKa) Kao npeay3eTHUKa (BykoTuh,2018: 175). Takas je, npuMepa pajy,
CTaB HeMavKe Cy/ICKe MTPaKce U JOKTPHHE, KOjU HUje 0cTao 6e3 KPUTHUKE, aId
ce MMaK 0/p>ao 360r IpaKTUYHUX TOTpeba TproBUHCKor npomeTa (BykoTtuh,
2018: 175-176). CmaTpamo a 64U Ce UCTO MPABUJIO MOTJIO IPUMEHUTH U Y
CPIICKOM IIpaBy, 6yayhu ja 3aKOH 0 NpUBPEJHUM JPYIITBUMA, KA0 HU IPONKUCH
Koju ypehyjy peructpanujy npeJly3eTHUKa He CaJip>Ke HU jeIHY oJipe 6y Koja
OU U3PUUYNTO TOMe cTaJa Ha nyT.** Mako npeMeTHU 3aKOH KOPUCTH je THUHY
KaJia ce TOBOPU O HACJEeJHUKY, YNHHU Ce, UMAK, [ja je 0Ba CUTYyaIdja ocTaJja
M3BaH BU/JIOKpyra 3akoHozAaBua (Bykoruh, 2018: 176). YocTasioM, 0BaKBO

33 Y. 2,4n.6,cT. 11 2,41. 7 vy 21 [IpaBuHMKA 0 caZip>KMHU Peructpa npuBpesHux
cyb6jekaTa U JOKYMEHTALUjU NOTPeGHOj 32 peructpauujy, Ca. eaacHuk PC, 42/2016.
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TyMadelbe je y CKJIaJly ca oapea6aMa 3aKoHa 0 IPUBPEJHUM JPYIITBUMA Koje
MMajy 3a I1uJb 1a omoryhe HacsiehuBame Npey3e THUKA, a TOpe/| IPAKTUYHUX
HMHTepeca 1 M0JI0a]j 3aM0CJIeHUX O 610 aZiekBaTHO 3amTrHheH. [I[puxBaTame
OBOT TyMaueka U keroBa NpaKTUYHa NpUMeHa 61 3HAYUJIU J1a je paJiHU OTHOC
3amocJeHUX O4YYBaH M 32 BpeMe 0/f JlaHa CMPTH I0CJI0/jaBLa (IPeTX0JHUKA)
J10 laHa yI1ca jeIHOT O/ HacJieJHUKA Kao pe/ly3e THUKA, 0JHOCHO Ka0 HOBOT
nocsozaBua. To 61 610 KOPUCHO He caMo 3a 3amnocJjeHe (6yayhu fa He 6u
Jl0J1a31JI0 10 TPEKU/1a paHOT ofiHOCa), Beh 1 3a HOBe MoCJI01aBIie KOjU Ha Taj
Ha4YMH NPEY3NMajy [1eJIOKYITHO OPraHHU30BaHO M0OCJI0Bab€ (I0CJOBHU IPOCTOP,
cpeJiCTBa 3a pa/ji, olpeMy, poGHe 3aJiiXe, aJli U KBaJUPpUKOBaHe 3aI0C/IeHe),
Koje 61 MHa4Ye MOpaJiv CAMH U3rPaUTH.

4. PagHomnpaBHe NnocJieJule ry6uTKa nocJI0BHE
CIIOCOGHOCTH NMOCJIOZaBIia

['oToBO HcTe NpaBHe Noceule 3aKOH 0 IPUBPELHUM JpYIUTBUMA NpeABrba u
y cJIy4ajy ry6HUTKa ITOCJI0BHE CIOCOGHOCTH nocsaoaBna. [1a Tako, mpeMa Hanpe,
[UTHPAHUM 3aKOHCKUM oZipeJi6aMa, y C/y4ajy ryOUTKa [I0CJI0BHE CIIOCOOHOCTH,
nocJioZiaBal pecTaje ca 06aBJ/batbeM J|eJITaTHOCTH 110 CUJIK 3aKoHa. MehyTumMm,
U/aH He20802 NopoduyHoe domahuHcmea (6padyHu ApPYT, Jlela, YCBOjeHUI U U
poZiuTe/bU) KOjU je, IPUTOM, U CaM IOCJOBHO CIOCOOHO GU3UUKO JIMLE MOXKe
HaCTaBUTHU 06aB/bakbe [leJJATHOCTU HAa OCHOBY MehycoGHoOr cmnopasyma o
HacTaBKYy 06aBJ/bama [leJJaTHOCTH, KOjU NOTIHCYjy CBU YJaHOBU MOPOJUYHOT
JnoMahHHCTBa, akoy poky of 30 aHa o/ JaHA MPABHOCHAXKHOCTH pellieha KOjuM
je yTBpheH ry6uTak nocjao0BHe CIOCOGHOCTHU NPHjaBU HAacTaBakK 06aBJbakba
JleJJATHOCTU PEeTUCTPY, y CKJIaJy ca 3aKOHOM 0 peructpayuju. HejacHo je 3amto
3aKoH Kao inIe oBanTheHo /1a HACTaBY 00aBJ/batbe NPeJIy3e THUUKE JIeJJATHOCTH
oApebyje yiaHa nopoArMYHOT JOMahMHCTBA, KA0 HU 3alITO Ce 3a HACTaBaK
JleJTATHOCTH TPaXKM CarJaCHOCT CBHX YJaHOBA MOPOAUYHOr JoMahHWHCTBA.
[Ipema ogpenb6ama [lopoZuHOT 3aKOHA aKO JIMIE [TOCJIe TYHOJIEeTCTBA, 360T
60J1eCTU UJIK CMeTHU Y ICUX0-PU3NIKOM pa3Bojy, HAje CIoCOOHO 3a HOpMaJHO
pacybuBame Te 360r Tora HUje y CTamy Jia ce caMo CTapa 0 Ce6U U 0 3alITUTHU
CBOjUX MpaBa U UHTepeca, OJHOCHO aKO CBOjUM NMOCTYMNIIMMa HENocpeHO
yrpo»kaBa CONCTBEHA IpaBa U MHTepece UK IpaBa U UHTepece APYTUX JIULa,
Cy/Ji ra JIILIIaBa MOCJ0BHE CIOCOOHOCTH U MPO/y?KaBa poAHUTEe/bCKO MPaBO HUJIN
ozapebyje crapaona.** Bpury o oBUM JIMIIUMA, JaKJIe, Ipey3uMa POAUTEb UIIN
cTapaTeJb KOju je oBJyamheH, u3Mehy ocTasior, /ja ce CaBeCHO CTapa 0 UMOBUHHU

34 Yn. 85, 4. 146. u yn. 147 [lopoguuHor 3akoHa, Ca. eaacHuk PC, 18/2005,72/2011 - ap.
3akoH 1 6/2015. 0/1yKy 0 TOME JOHOCHU CyZ y BAHIIAPHUYHOM MOCTYIKY U oApebhyje naiu ce
JIMIe CTaBJ/ba y 0JI0KA]j INILA HOTNYHO UJIU e JMMUYHO JIMIIEHOT T0CJI0BHE CIIOCOGHOCTH.
Bupetu: Y. 72-74. 3akoHa 0 BAHIAPHUYHOM NOCTYNKY, (4. esnacHuk CPC, 6p. 25/82148/88
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mtrheHuKa, Ipu 4eMy je 3a MOCJI0Be pacnoJiaralkba UMOBHHOM HEOIXO0/[HA
carJlacHOCT opraHa ctapaTe/bCTBa.’® O cyZI0MHU TPe1y3eTHUYKE 1eJJaTHOCTH,
ma mpeMa TOMe ¥ paJIHOT OJTHOCA 3aM0CJeHUX KO/I OCJI0AaBIa KOjH je JIUIIeH
MIOCJIOBHE CITIOCOGHOCTH 61, IpeMa ToMe, Tpe6aJsio Ja oAJy4YU POAUTE b WU
ctaparteJsb (Y3 HaZ30p opraHa cTapaTe/bCTBA), a He YJIaHOBU MOPOJUYHOT
noMahuHCTBA. YKOJIMKO ce ollpe/ie/iv 3a HacTaBaK o6aB/batbha pely3e THUYKE
JleJIATHOCTH, OH he 6MTH HOBY ITOCJI0/]aBall, a paJiHU OJTHOC 3aM0ocaeHUx he 6UTH
o4yBaH. Y CypOTHOM, paJlHA OJHOC 3all0CJE€HHUX MpecTaje Mo CHUJIM 3aKOHa
JTaHOM 6pucama npeAy3eTHHKA U3 peructpa NpuBpeaHUX cybjekaTa 360r
ry6HUTKa MOCJOBHE CIIOCOOHOCTH.

5. 3akspydak

Be3 063upa ga ju je yrpaheHo y 3aKOHOJJaBCTBO UJIH je (CaM0) TyMademe
NpaBHUX CTPYUHaKa, IPaBUJIO 0 KOHTUHYUTETY II0CJI0Bakkha U paJiHUX OJJHOCa
y CJIy4ajy CMPTH IpeJy3eTHUKA je BaXKHO 33 04yBatbe 00jeKTHBHE BPeJJHOCTH
npeAy3eTHUKA Kao Jiesla TPXKUIITA, ajld U 3a 0UyBake CTAOUJIHOCTH paJHUX
ofiHoca. MehyTuM, ynpaBo 360T YubeHUle [ja ToCa0AaBal-Ipey3eTHUK HeMa
0/1BOjeH IpaBHU Cy6jeKTUBUTET 0, Ipe/ly3eTHUUKE pajbe",y Clyyajy lberope
CMPTH [10J1a31 JI0 IpeCTaHKa OCTojama Mpely3eTHUKA (CybjeKTa y mpaBy), ma
YHUBep3aJiHa CyKIecHuja MoXe HaCTYIUTH jeJUHO YKOJUKO CY HacjaeJHULU
BOJbHH [la HacTaBe 06aBJbakbe OBe JieJJaTHOCTH. Takas je ciaydaj Uy fomahem
npaBy, 6yayhu Ja cXoJHO CPICKOM 3aKOHY O pajy 3aloCJeHOM IpecTaje
paZiHU OZJHOC HE3aBHCHO OJI HeroBe BOJbe U BOJbEe MOCJ0JAaBIA Y CAyYajy
npecTaHKa paja nocjaoAaBua, uto he y ciayyajy cMpTH npejy3eTHUKA OUTH
JlaHOM HeI'0BOT 6pHcamha U3 perucTpa NpuBpeAHUX cybjekaTa. [lo mpecTaHKa
paaHor ogHoca, MehyTUM, He Mopa Aohu, 6yayhu na 3aKoH 0 IpUBPEeHUM
JpylITBUMa NpeaBuba Ja HacJeJHUK, KOjU je U caM IOCJOBHO CIIOCOGHO
bU3UYKO JIMIlE, MOKe 1a HAaCTaBU 00aBJbakbe ZIeJJaTHOCTH Ha OCHOBY pellera 0
HacsiehuBamy uiu Mehyco6HOr ciopasyma o HaCTaBKY 00aBJ/barha [IeJIaTHOCTH,
KOju IOTIIUCYjy CBU HACJIeJHUILIU. YKOJIMKO Ce HaBe/leHO JIoro/iy, Beh 3acHOBaHU
paaHu ogHocH Hehe mpectaTy, Beh he ce HacTaBUTH ca HAaCJIeJHUKOM, Tj. HOBUM
npeay3eTHUKOM — nocjoZiaBueM. OBakBa oipe/i6a je HOBUHA y HallleM IPaBy U
IeHO YBoheme je moxBaJiHO, 6yiyhu f1a 06e36ehyje KOHTUHYUTET NPUBPESHOT
[OCJIOBaKka M paJiHUX O/IHOCA, aJIM UCTA UMa NYHO MambKaBOCTH, 11a 3aXTeBa
de lege ferenda mo6oJplarma, KaKo y Morjejy nojallimkberma U3pasa ,MoXe
HacTaBUTU 06aB/bakbe eJaTHOCTH", TAKO U paiy pelM3npama oaalineHux
JIMIa 3a IPUjaBy HacTaBKa 06aBJ/barba eJJATHOCTH, IPaBHOT OCHOBA IIpHjaBe,

U Ca. enacHuk PC, 6p.46/95 - np. 3akoH, 18/2005 - ap. 3akoHn, 85/2012,45/2013 - ap. 3aKOH,
55/2014,6/2015 1 106/2015 - gp. 3aK0H).

35 Yu. 135 u 140 [TopoauuHOT 3aKOHa.
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paZiHONIPABHOTI CTATyCa 3aM0CJAEHUX 3a BpEME 0] laHa CMPTH MOCJI0/aBLa [0
JlaHa ynuca HacJle/JHMKa Kao HOBOT MOCJ/10/1aBla (IpeAy3eTHUKA), MOTYhHOCTH
Jla 32 TO BpeMe HacJleIHUYKA 3ajeJHU1IA BPILIHY I0C/I0/jaBu€eBa OBJIallherma UT/.
Bynyhu na cy To, pe cBera, paJlHOIpaBHa MUTakba MOXKEJbHO je J1a UCTa OyAy
peryavcaHa MaTUYHHUM 3aKOHOM 3a 06J1aCT paJiHUX OJJHOCA.

[lopep Tora,y foMaheM pa/JHOM 3aKOHOAABCTBY HUCY peryJucaHe nocjaesule
CMpTHU KajJia ce y Y/103U noc.100as8ya nojasu gusuyko auye kao makso. [lpemaa
noctojehu nmpomnucu Mory AaTu OCHOB UM 3a Apyraduja TymMaudema (kKoja cy
NpUCYyTHA y AoMahoj HAy4YHOj U CTPYYHOj JIUTEPATYPH), MUIIL/bEHA CMO J1a OU
BaJ/baJsIo IPUXBATUTHU CTAaB OHUX AoMahux pagHonpaBHUuX nucana (TuHTuh,
1955, KopaueBuh, 2016) Koju cMaTpajy /la y 0BOM CJy4ajy paJHH oJjHOCH Hehe
IpecTaTH, 0CUM aKo ce JTUYHOCT OCTaBHOLA MOXe CMAaTpaTH He3aMeH/bUBOM 3a
HCIybembe ocTojeher pa/JHOT 0JHOCA UJTH Ce U3 HEKOT JpyToT pa3Jiora cMphy
nocJoaBla rybu causa yropopa o pajy U keroBa eKOHOMCKa ONpaBaJHOCT.
To he, npuMepa pajau, 6UTH cJy4aj Kaja je 3al0CJeHH 3aKJbyYHO YTOBOP O
nsiaheHoM paZly y oMahuHCTBY noc/0/jaB1ia Koju ce cacToju y 6pH3U 0 YIaHy
JoMahMHCTBa 3aBUCHOM o/ Tyhe Here U MoMohu WJIM Kaja je 3alMocjeHu
06aBJpao moMohHe nocJioBe y Kyhu nocsiofaBLa, a HacJaeJHULU TPEMUHYJIOT
MOCJIOABIA KM BE ¥ APYTOM I'Pajy UJH JIP>KaBH.

Y nojeguHUM NMpaBUMa Ce, Kao LITO CMO HampeJ, BU/eJU, BOJ/ba HACTIEeJHUKA
HITUTU TAKO IITO yTOBOPOM O pajly o paay npejBuba moryhHocT JaBama
0TKasza y CJy4ajy cMpTH mnocjogania. CTora, ako HacJeJAHHULH MOUIaJby
3amnocjeHruMa GpopMasiHO 06aBELITEHhE Y KOME je caZip>kaHa U3pUYUTA H3jaBa
Jla He >KeJie Jla HaCTaBe PaJHU OJJHOC, OHU MOTY UCKOPUCTUTH NMpPaBHY Moh
jeIHOCTpAHOT 0TKa3a yroBopa o pajy 6e3 moce6HOr OTKAa3HOT MOCTYIIKA, Y3
o6aBe3y njiahama HakHa/ie LITeTe U/U/IM KOMIIEH3allMOHe HaKHa/e. BaxkHo je,
MebhyTHUM, HarJlacuTH ia yIPKOC 106011 HAcJAeIHUKA J1a OAJIYUY|y O CYAOUHU
yroBopa 0 paZly HAaKOH CMPTH NOCJO0/ABIa Koja UM je JlapoBaHa y Noje JUHUM
MpaBMMa, CBU MOCMAaTPaHU PaJHONPAaBHU CUCTEMH KAao OCHOB IpecTaHKa
pazHor ofHoca 360T CMPTH MOCJoAaBIa Kao GU3UUKOT JULa npeaBubajy
0TKa3s yroBopa o pajy oJi CTpaHe HacJeJHHUKA, U TO U3 pa3Jora Koju ce TUUY
notpe6a nocsaoaapia. 0BaKBoO pellethe je J06po, 3aTO IITO Ce TAKO 3aM0CJIEeHOM
06e36ehyjy MaTepujasHONpaBHe U MPOIeCHONIpaBHe rapaHTHje Koje YUHe
CaAp KMHY NpaBa Ha 3alITUTY 0J, HEONMPABAAHOT 0TKa3a, 1a ce Hajamo Ja he
To ciefiehuM u3MeHaMa 3aKOHa 0 paJly OUTH nipeJiBubheHo U y JoMmaheM npany.
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LABOUR LAW EFFECTS OF DEATH AND LOSS OF LEGAL CAPACITY OF
AN EMPLOYER ACTING IN THE CAPACITY OF A NATURAL PERSON

Summary

The employer may act in the legal capacity of a natural person or a legal entity.
In the former case, the subject of an employment relationship is a natural person
per se or a natural person in the capacity of a sole trader or a freelancer. In the
latter case, given that a natural person is identified with his/her own enterprise
(as they constitute one body), the question arises what happens in the event of a
change in the legal status of a natural person as the employer (a holder of a sole
proprietorship), which will primarily take place in the event of death or loss of legal
capacity. Considering that the labour legislation of the Republic of Serbia does not
provide an answer to this question, the author will address this question by seeking
answers within the framework of general rules of labour, inheritance, family and
company legislation. In that sense, the paper analyzes the effects of death and loss
of legal capacity of an employer (a natural person) on the existing employment
relations. The author aims to respond to the question whether the employer’s death
necessarily causes the termination of employment, or whether such employment
may be continued by the employer’s successors (in which case, it may be considered
as the change of employer). In particular, the author focuses on the provisions of the
Business Companies Act, which regulate the possibilities to continue conducting the
business in the event of the sole trader’s death while implicating their shortcomings,
unclarities and issues they cause in the interpretation and practical application
thereof. In that context, the author examines the legal grounds enabling the succe-
ssor to take over the sole trader business, the subject matter of such succession, the
labour law status of employees, and the possibility for the co-successors’ community
(a number of natural persons) to act in the capacity of the employer.

Keywords: employer, death, natural person, sole trader.
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ON THE RECALL OF A MAYOR IN REPUBLIKA SRPSKA

Abstract: In this paper, the author analyzes the institution of recall of a
mayor in the legal system of the Republika Srpska by critically examining the
provisions of two legislative acts: The Election Act of Republika Srpska and
the Local Self-government Act of Republika Srpska. The institution of recall
has a serious democratic potential because it is an instrument enabling po-
litical control of mayors by citizens. However, the current legal solutions in
Republika Srpska limit this potential because they do not encourage citizens
to use this instrument of political control, which is not the case with political
parties. Given the fact that the decision on initiating the recall procedure
depends on a local assembly, recall has very often been used as a tool for
political confrontation between a local assembly and a mayor, while the
citizens have remained a second-class political subject. The Election Act
of Republika Srpska does not contain adequate provisions on the protec-
tion of rights of citizens and political subjects during the recall procedure.
In fact, this issue is relatively unregulated or underregulated. The Local
Self-government Act of Republika Srpska protects a local assembly which
triggers an unsuccessful recall procedure since there is no legal guarantee
that such a local assembly would be dissolved. The author proposes differ-
ent solutions which should improve the regulation of this legal institute and
reduce the possibility of turning it into a tool for political manipulation.

Keywords: recall, mayor, local assembly, local self-government, Electoral
Act, Republika Srpska.
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1. Introduction

Bosnia and Herzegovina (B&H) has no competences in the sphere of local self-
government. According to Article III of the Constitution of Bosnia and Her-
zegovina, which regulates the issue of division of competences between the
state and the entities, local self-government is an exclusive competence of the
entities. Therefore, both entities in B&H have their own legislation on local self-
government; in the Federation of Bosnia and Herzegovina (FB&H), cantons have
their own legislation too. Local self-government is a matter of constitutional
regulation in constitutions of both entities.

Although each entity is entitled to freely regulate the local self-government
issues, there are no significant differences between the two systems of local
self-government. The system of power at the local level is based on the principle
of the separation of powers: the mayor (head of a city or municipality) is a sole
holder of the executive power in local self-government units, while the local
assembly (or the council in the FB&H) is a representative body which exercises
the normative (“legislative“) power.

The principle of separation of powers presupposes some checks and balances
which have to guarantee the control of both basic local institutions. The legal
institute of recall of a mayor is one of the checks and balances which have to en-
able the political control of the local executive power. The purpose of this paper
is to analyze this legal institute and compare it with analogous legal instruments
in other legal systems.

The primary method applied in the analysis of the legislative framework on
the institute of recall is the analytical method, aimed at critically assessing
the strengths and weaknesses of the positive-law solutions envisaged in the
Election Act and the Local Self-government Act of Republika Srpska. The idea
is to examine whether the legal provisions regulate the institute of recall in the
best possible manner, or whether they have serious deficiencies which limit the
democratic potential and legitimacy of this legal institute.

The author also used the comparative method for the purpose of comparing the
legal provision on recall of a mayor in Republika Srpska with the legal solutions
in some other countries, and analyzing the observed similarities and differences.
Discussion on mutual influences and “exchange” of ideas are both desirable and
potentially fruitful.

The politicological (political-science) method is necessary for several reasons.
First, a decision to recall a mayor is always a political decision, including a politi-
cal background, motives, and consequences. Thus, the reasons for instituting
and enforcing the recall procedure are necessarily political. Second, the recall
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procedure is under the control of political elites almost in all its segments.
Political elites decide on initiating the procedure, and control it to a significant
degree. For this reason, it is important to understand the interests and conduct
of political actors facing political elites.

2. Dependence of Recall on the Local Self-Government System

The institutional framework of the local self-government system in the Repu-
blika Srpska is based on two local political institutions: a local (municipal or
city) assembly, and a mayor (head of the city or municipality). Both are elected
directly (by popular vote in local elections); in line with the principle of the
separation of powers,! each institution is vested with normative or executive
power (respectively) at the local level.?

Legal and political positions of a mayor are marked by three features: 1) he/she
is elected directly although absolute majority of votes is not necessary for the
election; 2) one person can be elected to the same post as many times as he/she
can win plurality of votes; 3) the whole executive power is vested in mayor’s
hands which means that he/she doesn’t share the power with a collegial or an
individual body which would also exercise the executive power.

In the Republika Srpska, the principle of strict separation of powers excludes
the political responsibility (accountability) of a mayor to the local assembly.?
Principally, it excludes legal responsibility of the former to the latter. Therefore,
a mechanism for mayor’s responsibility has to be introduced. If a mayor with
potentially strong democratic legitimacy and wide competences were not res-
ponsible to anyone, his/her political role would become dominant in the local
self-government system. It is true that a mayor has legal responsibility, which
means that an appropriate legal procedure may be initiated against him/her
in a court of law. However, this is a usual legal responsibility (liability) or, at
best, a legal responsibility which can have political consequences in case that
mayor’s illegal action is proven. The question remains what to do in case a

1 Foraninterestinganalysis of institutional structure of local self-government, including the
separation of powers between the representative and executive bodies, see: Moreno, 2012.

2 For more on the institutional segments of the local self-government system in Republika
Srpska, see: Markovi¢, 2021, 527-541.

3 In some countries, the principle of the separation of powers has been premised on the
parliamentary system of government, where a local executive body is politically accountable
to a local representative body. In Belgium, for example, a local executive body is politically
accountable to a local council. A mayor is a member of a collegiate local executive body; a
mayor can be removed from office for pure political reasons but only as a member of a local
executive body (Bouvier, 2012: 56), which is very different from the local self-government
system in Republika Srpska.
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mayor’s conduct is suspected to constitute a breach of law although it cannot
be qualified as a criminal act? For example, a mayor may breach a provision of
the Local Self-government Act, but it does not mean that he/she has committed
a criminal act or a misdemeanour. If a mayor cannot be accused for an illegal
act because of the legal nature of an act, there has to be an instrument for the
inquiry of his/her acts. The institute of recall is a mechanism which enables
both alocal assembly and the citizens to have a say on a mayor’s conduct and to
sanction him/her although a sanction could be only a political one.

The Local Self-government Act of Republika Srpska* introduces the system
with strong monocephalic executive power.® Firstly, the Act prescribes that the
mayor has to be elected directly for a four-year term of office. This very met-
hod of election establishes a strong mayor since his/her democratic legitimacy
stems from the people’s confidence. On the other hand, this solution has to be
strongly criticized from the point of legitimacy. If a candidate can be elected
by plurality of votes, for example by only 35 or 40% of those who vote (which,
depending on the number of abstainers, could be only 20 to 30% of all voters),
his/her legitimacy could be seriously undermined. Nevertheless, a mayor elected
by plurality and by a small margin still retains all competences prescribed by
this Act. Amayor with no legitimacy or with a questionable legitimacy exercises
serious local political power equally to a mayor who has been elected by a vast
majority of voters.

Secondly, the Act does not prescribe any limits for re-election. A mayor may
be elected as many times as he/she receives plurality of votes. This solution is
probably practical because a candidate with experience and voters’ confidence
should be entitled to exercise the power as long as he/she is the voter’s choice,
particularly since a mayor is an institution of local power. The author of this
paper disagrees with this argument. Each power has to be limited in order not
to pervert into an abuse of power. Although a mayor is a local institution, he/
she still holds a considerable amount of local power, which can be abused. One

4 The Local Self-government Act of Republika Srpska, Official Gazette of R. Srpska, No.
97/16,36/19, 61/21.

5 Although the institution of a mayor is well-known in comparative local self-government
systems (see: Moreno, 2012), a mayor often does not have such strong competences and
power. Although this may not be the proper occasion to discuss the issue, the author of this
paper advocates for another system of local self-government, which would include a local
assembly as a representative body with normative power, and an executive collegiate body
which would be accountable to the local assembly. In such a system, there would be no place
for a mayor. There would be the president of the local assembly and a chair of the collegiate
executive body. Moreover, in the local assembly system of power, the collegiate executive
body would be hierarchically controlled by the local assembly. A similar system has been
introduced in the Republic of Serbia (For more, see: Stankovi¢, 2015).
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of mechanisms for prevention of abuse of power is to limit the re-election to
two consecutive terms. This solution is also appropriate for Republika Srpska.

The institute of recall is directly interconnected with the issue of re-election of
amayor. This institute has its justification in each local self-government system,
particularly in the system which enables a mayor to hold power consecutively
for 16 or 20 years, for example. Recall serves as a threat to a mayor who would
actillegally or illegitimately; to such a mayor, it is an instrument of control and
“punishment”. A control of a mayor is particularly important in a system which
gives a chance to the mayor to impose his/her political will over the local exe-
cutive power and potentially over the entire local power system. Recall could be
an instrument for preventing the spread of power of the mayor who otherwise
could not be deposed, particularly in case he/she would serve for more than two
consecutive terms and strengthen his/her control over local politics.

Thirdly, the system of local self-government in Republika Srpska is based on
wide competences of the mayor who heads the local executive as a hierarchical
chief of various officials and executive agencies. All of them are nominated by
the mayor and are responsible to him/her. The mayor’s influences on the local
representative body (assembly) is also considerable. He/she is the main initiator
of normative legal acts which are enacted by the local representative body; he/
she proposes changes to the statute as the main legal act of a local community,
drafts a budget, and proposes local policies in different areas.

The wide competences given to a mayor always entail considerable political
power although its scope and content depends, among other factors, on the
relationship between a mayor and the local representative body (assembly). If
a mayor belongs to a political party or a coalition which controls the majority
in alocal representative body, there would be no any efficient means of control
of the former by the latter. If a mayor belongs to a political party or a coalition
which exercises control over the majority in a local assembly, the mayor cannot
be efficiently controlled by the local assembly. In this case, the balance of powers
between the normative and the executive power would be strongly shifted
toward the latter. Thus, the institute of recall is the only possible and legally
recognized means of control of the local executive power.

The institute of recall is important for another reason. A mayor cannot be re-
moved from office by the local representative body, which means that there is
no substantial and efficient control of the former by the latter. Whatever the
relationship between the two is, one cannot decide on the political destiny of
the other. If the institute of recall did not exist, a mayor could not be removed
irrespective of his/her policies and deeds. It is true that the institute of recall
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does not guarantee an efficient control of a mayor by the local representative
body but, at least, it provides an opportunity for it.

The institute of recall is important as an instrument of people’s control® over
the local executive power.” If citizens elect a mayor, they should have the right
to recall him/her. It is a democratic principle which, at least potentially, gives
the opportunity to those who are dispossessed of political power to influence
political processes at the local level. It is quite a different issue whether, how, and
to what extent the citizens’ decision to recall a mayor may be independent from
the impact of local political elites. It is true that political parties considerably
influence the very process of recall. The citizens’ decision is also influenced by
political parties. However, one cannot prove that citizens are unable to decide
on recall without the influence of political parties in all cases. At least, there
is a possibility that they would truly decide on recall independently, and this
possibility justifies the very legal regulation of this institute. Whether this
possibility would become a reality depends on many factors which cannot be
estimated in advance.

3. The Legislative Framework on the Legal Institute of Recall

3.1. The reasons for recall

Article 45 of the Election Act® prescribes that recall is one of the legal grounds
for termination of a mayor’s term of office.” The same article enlists the reasons
for starting of the recall procedure.!® Most of these reasons are implicitly po-
litical in nature while all of them are explicitly connected with breach of a law

6 Some would rightly say thatitis areactive mechanismand an ad hoc corrective mechanism
(European Commission for Democracy Through Law/Venice Commission, 2019:18).

7 Itis an instrument of direct democracy which has to function as a complement to
representative democracy (Venice Commission, 2019: 17; Welp, 2018: 451).

8 The Election Act of Republika Srpska, Official Gazette of R.Srpska, No. 34/2002, 24/2004,
101/2004-another act, 19/2005, 24/2012, 94/2012- CCB&H decision, 109/2012, 45/2018,
18/2020;

9 The author thinks that the institute of recall is so important for potential development
of direct democracy at the local level that it should be guaranteed by the Constitution. In
comparative law, such a solution is envisaged in Poland, where Article 170 of the Constitution
prescribes that members of a local self-governing community can decide on dismissal of a
directly elected body of local power in a referendum.

10 The literature on the recall of a mayor also includes the term “recall referendum®. The
Election Act of Republika Srpska does not contain the term “referendum” in regulating the
institute of recall although it should. The very recall procedure contains all basic features
ofareferendum as an institute of direct democracy, and there is no reason to avoid the right
term “referendum” in the Election Act.
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or a mayor’s failure to exercise his/her duties and competences. The reasons
for recall of a mayor are as follows: 1) failure to perform the mayor’s duties in
compliance with the law (EA) and other acts; 2) failure to implement the strategic
documents which are significant for the Republic; 3) failure to implement the
decisions and strategic developmental documents of a local representative body
(assembly); 4) material damage caused by enactment or failure to enact the acts
in the competence of a mayor; 5) failure to submit a report to the local assembly;
6) failure to submit a draft budget to a local assembly in a term prescribed by
the law (Article 45 para.2 of the Election Act of R.Srpska).

As one could conclude, the recall procedure cannot be initiated if a local assembly
has political disagreements with a mayor, or if it or the citizens disagree with
his/her policies. Formally, if a mayor does not breach Article 45 of the Election
Act, the recall procedure may not be started even if a local assembly or citizens
have serious doubts about the legitimacy or political suitability of his/her acts
and deeds.

This concept of recall has its positive and negative aspects. Its positive side is
that the lawmaker has intended to define relatively precisely the reasons for
starting of the procedure of recall in order to prevent the misuse of this instru-
ment of control. If recall could be organized for every reason, those who have
the right to decide on it could use it whenever they disagree with a mayor and
wish to use recall in order to get rid of a mayor. However, the Election Act has
not prescribed the possibility of recall for political disagreements between the
local assembly and a mayor. To be more precise, this possibility exists only if a
local assembly is able to justify the recall by using Article 45 of Act as a pretext.
A local assembly could not decide to initiate the recall procedure by claiming
that a mayor has had illegitimate or harmful policies. It can only be done by cla-
iming that one of reasons from Article 45 of the Election Act has been fulfilled.

In the author’s opinion, recall has to be possible even in cases when alocal assem-
bly finds a mayor’s policies inappropriate. It means that recall has to be possible
even for pure political reasons, which the author considers to be an acceptable
solution. Since the mayor is directly elected by citizens, the latter should have
the right to recall the mayor for any reason they find justified, including their
disagreement with his/her policies. A mayor has to be responsible to those who
electhim/her for all imaginable reasons, particularly including his/her policies.

This is not the case under the Election Act of Republika Srpska. Thus, if a local
assembly wants to recall a mayor only for political disagreements, it has to define
one or more reasons for recall in accordance with Article 45 of the Election Act.
Sometimes it is not easy because mayor acts in accordance with the law and a
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local assembly has to artificially define reason(s) that supposedly justify the
instigation of the recall procedure.

What happens ifalocal assembly decides to initiate the recall procedure without
specifying a reason prescribed by the Election Act? Such a decision should be
proclaimed illegal and it could not be used as the legal basis for recall. However,
such an outcome is neither explicitly prescribed by the Act nor it ever happens
in practice. Even if it were attempted, it would be very hard to prove in court
that alocal assembly decided to start the recall procedure without a legal basis
envisaged in Article 45 of the Election Act.

It has to be noted that the presentlegal provision was adopted in 2012. The ori-
ginal text of the Election Act prescribed that a mayor could be recalled if he did
not exercise his/her functions in a lawful manner, or if he/she did not execute
the decisions of alocal assembly. Principally, the reasons for recall in the current
Election Act, which are defined in a general manner, are substantially the same
as the one which were prescribed in 2012. However, the lawmaker decided to
change the approach when defining these reasons. Namely, the original legal
provision defined only two general reasons for recall. A local assembly could
subsume different individual reasons under one of these two general reasons.
Thus, a local assembly had a relatively wide freedom to decide whether one of
these two general reasons had been fulfilled. The lawmaker’s intention was
to stabilize the institution of a mayor. Thus, the legislator enlisted six cases in
which the recall procedure could be enforced. All of them could be subsumed
under the previous two general reasons for recall. The new legal solution may
have a dissuasive effect; when the reasons for recall have been relatively pre-
cisely defined, it could be expected that a recall would be proposed less often.

However, the practice did not go in that direction. The fact that there has not
been an efficient judicial protection from a political misuse of this instrument
of direct democracy, as well as the fact that the reasons for its enforcement has
been relatively widely defined, enabled political parties to decide on starting of
the recall procedure whenever they found it politically opportune.

A comparative law analysis shows that the reasons or grounds for recall have
not been prescribed in the widest possible manner in the Election Act. Some
authors point to legislations which prescribe, for example, failure to uphold
the interests of the local community or incompetence in performing duties as
reasons for recall.'* These reasons may be acceptable in those local self-go-
vernment systems which give the right to voters to initiate a recall whenever
they are politically dissatisfied with a mayor. In other words, the acceptance of

11 See: European Commission for Democracy Through Law/Venice Commission Report,
2019: 23.
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these reasons depends on the concept of recall as well as on the specific local
self-government system.

The author of this paper advocates for acceptance of these reasons for recall as
well. It is true that they are defined very generally and widely, which potenti-
ally makes room for political manoeuvres and misuse of this institute of direct
democracy. However, these reasons could contribute to achieving the principle
of democratic legitimacy of the institution of a mayor and to his/her political
responsibility (accountability) to voters. As the institution of a major is a political
institution, a mayor is not only in a position to execute but also to shape local
policies, and quite often has a central role in the system of local institutions.
Thus, it is acceptable that he/she can be recalled for the reason of failure to
uphold local interests or for incompetence in the performance of his/her duties.

The Election Act does not prescribe when recall procedure cannot be initiated.
Therefore, it can be initiated at any time during the mayor’s term of office. In
some legal systems, recall referendum cannot be initiated during the first or the
lastyear of the mayor’s term in office.!? These solutions have their own logic. The
lawmakers obviously have intended to give the chance to a mayor to act freely
during his/her first year in office in order to have enough time to fulfil his/her
basic electoral promises. On the other hand, the lawmakers have thought that
it would not be wise to recall a mayor in his/her last year in office since new
elections would come soon anyway.

While these solutions could serve the purposes of stability and efficiency of the
mayor institution, they are opposed to the democratic principle of sovereignty
of popular will. Citizens may become aware of a mayor’s incompetence or anti-
popular policies at the very beginning or at the end of his/her term in office.
They should be entitled to have a say on the mayor’s policies and deeds since
his/her misconduct should not be tied to the time he/she spent in office. It wo-
uld be meaningless to say that a mayor should be given some time to prove his/
her abilities and legitimacy if voters think that he/she has proven at the very
beginning of his mandate that his/her policies would not be satisfactory and
legitimate. Therefore, voters should have the right to recall a mayor at any time.

3.2. Who decides on initiating the recall procedure?

The institution of recall is prescribed in the Election Act of Republika Srpska.
Although this Act prescribes the recall of the head of municipal executive, the
same provisions are also applicable to the recall procedure of the head of city

12 See: Welp, 2018: 454.
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executive, considering that the city mayor is also elected directly just as the
municipality mayor.

In Republika Srpska, a recall can be initiated by one-third of members of alocal
assembly or 10% of voters who exercise their voting right in a municipality
(Article 45 para. 3 of the Election Act).!* The proposal has to be made in the
form of an initiative which has to be justified. The local assembly discusses the
initiative and decides on it by a simple majority vote of the total number of local
assembly members (councilors). Thus, it is empowered to assess the validity of
the reason(s) for recall (Welp, 2018:454).

The provision on the initiators of recall is adequate. It is natural that a portion
of members of alocal assembly shall be entitled to initiate the recall procedure;
the same may be said for voters. Given that a mayor is elected by voters and
that they should be entitled to recall him, voters shall also have the right to
initiate his/her recall. The percentage of voters who can do it (10% of all voters
in a municipality) is adequately prescribed* because it is neither too high nor
too low."> The aim of the provision has obviously been to prevent voters from
submitting initiatives too often; yet, if this percentage were higher (15 or 20

13 In Romania, for example, it is 25 % of voters. See: Council of Europe, 2014: 12. We may
criticize this solution which makes this instrument of control and direct democracy almost
useless for citizens.

14 In Croatia, Article 40b of the Local and Regional Self-government Act prescribes that
a referendum for the recall of a mayor can be initiated by 20 % of voters or two-thirds
majority of a representative body. We find these solutions unacceptable, exceptin one aspect.
If 20% of voters initiate a referendum on recall, a representative body would decide on a
referendum. Therefore, the representative body does not have the right to decide whether
to call a referendum or not; its duty is to call a referendum.

15 There is an opinion that recall should be an exceptional tool, as a complement to other
democratic mechanisms (European Commission for Democracy Through Law/Venice
Commission, 2019: 18). If recall has to be an exceptional tool, the conditions for initiating a
recall (including the percent of voters who have the right to propose it) have to be carefully
formulated. In the author’s opinion, such an approach to recall has to be rejected. If a recall
has to be an exceptional too], it has to be used only in exceptional circumstances, in other
words, quite rarely. This is not an explicit conclusion stemming from understanding of recall
as an exceptional tool, yet, it could be understood in such a way. This approach should not
be accepted. If a recall were understood as an instrument which would have to be used
exceptionally (i.e. rarely), the democratic potential of recall would be quite limited, or almost
nonexistent. It should not be defined as an exceptional tool, and it should not be legally
regulated with conditions which would aggravate its exercise. If a recall were perceived
as an exceptional tool, it would be justified to prescribe a higher percentage of voters who
could initiate it. The higher percentage of voters who have to collect their signatures in order
to initiate a recall would probably discourage voters to do so. The author disagrees with
such an approach. It is always complicated for voters to initiate a recall as they rarely have
organizational, financial, mass media and other resources at their disposal. If a percentage
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%), voters would be discouraged from using it since it could be too complex for
them to collect such a huge number of signatures.®

While a local assembly is expected to decide on a recall procedure initiative
submitted by one-third of its members, in the author’s opinion, it should not
have the right to decide on a recall initiative submitted by voters. Naturally, as
one-third of the local assembly members cannot impose their will on the majo-
rity of the assembly members, a recall initiative has to be verified by the local
assembly. The situation is different in case a recall initiative is submitted by
voters. If an initiative is submitted by an informal group of citizens, an associa-
tion of citizens, or one or more small political parties, it is not easy for them to
collect signatures from 10% of voters in the city/municipality. They need money,
organizational infrastructure, media attention (etc.) for publicity alone.'” Even if
these obstacles are overcome, a local assembly may simply reject an initiative if
the assembly majority supports a mayor, or for any other reason. Moreover, the
question is not whether an initiative for recall is supported by “mere” 10% of
voters. [t may be supported by 30, 40, or even 50 % of voters. Even in such cases,
alocal assembly may unilaterally decide to reject arecall initiative and prevent
voting. Such an outcome is legally allowed and possible. In the author’s opinion,
it is not democratically legitimate that a group of 16 people (or less, depending
on the number of deputies in a local assembly) can reject an initiative which has
been submitted by thousands or even tens of thousands of voters.

There are two legal solutions to this issue. The first one is that a local assembly
should decide on starting the recall procedure if an initiative is submitted by at
least 10% of voters. This means that a local assembly would not have the right to
reject an initiative. The second one is that a local assembly should not have the
right to reject an initiative submitted by 15% of voters, while it would have the

of voters for initiating a recall is high, it is highly unlikely that an initiative for recall could
be submitted.

16 In order to reduce the number of recalls, parliaments in some countries increased the
requirements for the number of signature needed to initiate the recall procedure (see: Serdult,
Welp, 2017: 142). This would be counterproductive in Republika Srpska. Prior practice does
not support the thesis that voters would use this mechanism even if the legislator prescribed
alow number of signatures which have to be collected in order to initiate the procedure. In
practice, the procedure has been proposed by local assemblies, which means that citizens
have notyet had the role of an independent subject who would instigate the recall procedure
independently from political parties.

17 Comparative analysis shows varied statistical data on the recall procedure. In Poland,
for example, there were 195 recall votes during the 1998-2002 period; in Peru, the recall
procedure was triggered in 45,4% of municipalities in the period 1997-2013; in Germany,
there were 17 recall votes in the period 1993-2008; in Japan, there were 397 recall votes
during the 1947-1999 period (Serdult, Welp, 2017: 142-143).
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right to reject it if it is submitted by 10 to 15 % of voters. The purpose of these
solutions is to prevent a negative decision of a local assembly if a considerable
number of voters submitted an initiative. The democratic potential of a recall
would be undermined if a local assembly would be stronger than whatever
number of voters. This is the case right now, which has to be strongly criticized.
The lawmaker has intended to efficiently limit the participation of citizens in
the process of recall and succeeded in that endeavour, which is contrary to the
principles of democratic legitimacy and popular sovereignty.

Two principles have had to be reconciled: the principle of democratic legitimacy
of the institution of a mayor and the principle of its stability. On the one hand,
the principle of democratic legitimacy has had to guarantee to citizens that they
could recall a mayor if they were dissatisfied with his/her policies or conduct.
This would be a logical end of a relationship between citizens and a mayor: as
they elected the mayor, they have the right to control and eventually recall him/
her. On the other hand, the institution of a mayor has to be stable. One of the
presumptions for its stability is that recall is not organized often and without
a good reason.

Someone has to decide whether a recall is justified, i.e. if there is a good reason
for starting the recall procedure. In that regard, two problems arise. Firstly, if
citizens elect a mayor and have the right to recall him, it is their sole right to
decide not only whether a mayor shall be recalled or not but also whether the
recall procedure shall be started. The current legal solution is contradictory:
even if citizens think that a mayor has to be recalled, the recall procedure may be
initiated only ifa local assembly agrees. Therefore, a local assembly can prevent
arecall by not giving the voters a chance to vote.

Secondly, both the local assembly and the mayor are political institutions. The
local assembly’s assessment of justification of a recall could be a political one,
purely based on the assembly’s positive or negative attitude towards a mayor,
his/her political party affiliation and policies. Thus, the citizens’ political wish
to remove a mayor can be obstructed by a local assembly decision which may be
motivated by a purely political reason. The local assembly would like to avoid a
risk of losing a mayor who belongs to the same political party or acts in accor-
dance with political programme and/or interests of the local assembly majority.

The decision to initiate the recall of a mayor is made by the local (municipal/city)
assembly by a majority vote of the total number of councilors (Article 45 para.6
EA). This is important because the time limits for conducting the recall procedure
start running from the moment when the local assembly decision enters into
force. Financial resources for the recall procedure have to be planned, accounted
for and provided from the local self-government budget (Article 45 para.7 EA)
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3.3. Body responsible for conducting the recall procedure

Under the Election Act, a local assembly nominates a commission responsible
for conducting the recall procedure (hereinafter: the Commission). The Com-
mission is composed of three, five, or seven members (Article 45b para.3 EA).
The number of Commission members is equal to the number of the municipal
election commission members. Members of the municipal election commission
may be appointed to sit in the Commission in charge of conducting the recall
procedure. The Commission members have to meet the same requirements for
appointment as the members of the municipal election commission (Article 45b
para.5 and 6 EA).

The composition of a Commission is stipulated in relatively imprecise terms,
particularly in terms of party affiliation or party preferences of the Commission
members. Thus, the most important issue is how to guarantee that the Commi-
ssion members will be truly independent from the influence of political parties.
Itis important because political parties are interested in the outcome of arecall
and they may try to influence the process and thus the outcome of voting.

It is good that a particular body is responsible for conducting the recall proce-
dure. One may argue that the process should be conducted by the local election
commission, which is by its very nature connected to the issue of elections.
Another argument in favour of this opinion may be supported by the fact that the
Commission members have to fulfil the same membership requirements which
have to be fulfilled by the members of a local election commission.

If the current legal solution were to be preserved, it would be better if the re-
call procedure were conducted by a permanent local (municipal/city) election
commission. The term of office of such a commission is seven years. Although
there are no guarantees that local election commissions would be politically
independent, such a commission is still more likely to be more politically inde-
pendent than a commission specifically nominated by a local assembly majority
for a purpose of conducting a recall procedure.

In the author’s opinion, the best possible solution would be for a local assembly
to nominate a commission for conducting the recall procedure; the commission
should be composed of members nominated both by the local assembly majo-
rity and minority. This commission has to be politically independent as much
as possible. As it is highly unlikely to expect a fully independent commission,
the legislator should prescribe that both majority and minority in the assembly
shall be entitled to nominate the same number of Commission members. To be
nominated, they have to meet the same requirements that are prescribed for
the appointment of members of a local election commission.
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3.4. Majority necessary for rendering a decision on recall

A mayor is recalled by a majority of all citizens who have participated in vo-
ting. Citizens decide by casting a direct secret ballot (Art. 45a, para. 2 and 3 of
the Election Act). The original text of the Election Act (2002) prescribed that a
majority of all voters with the voting right was necessary for recall. Therefore,
even if a vast majority of those who voted expressed their will for recall, it would
not be enough if this majority would not include a majority of all voters with the
voting right. The original legal provision protected a mayor from recall too much
because such a majority was very hard to achieve. Thus, in order to secure the
failure of a recall, it was enough for a mayor and his political party to campaign
for voters’ abstention. The Act on the Basic Principles of Local Self-government
in the Federation of Bosnia and Herzegovina prescribed the solution which was
the same as the one which has been valid in Republika Srpska since 2004, and
which is in force right now.!®

Although the author of this paper finds that the legal provision has a clear me-
aning, there are different opinions on the meaning of the Election Act provision
that the mayor is recalled by “the majority of the overall number of voters who
voted”. The Republic Election Commission of Republika Srpska (REC) contributed
to the confusion by drafting the Rulebook on the Enforcement of the Procedure
of Recall of a Mayor (on 4 May 2022).1? As the Secretariat for Legislation of Re-
publika Srpska rightly found this Rulebook to be contrary to the Election Act,
on the basis of the Secretariat’ opinion, Article 7.7 of the Rulebook prescribed
that the mandate of the mayor ends if the majority of the voters who went to the
polls vote in favour of his/her recall. Article 5.4 of the Rulebook clearly prescri-
bes that valid ballot papers are those where the voters clearly circle only one
of the options (for or against), while invalid ballots include blank ballot papers,
invalidated ballot papers, or ballot papers from which the voter’s will cannot be
determined with certainty. Therefore, the votes of those voters who participated
in voting but whose ballots are invalid shall not be counted. This is contrary to
Article 45a para. 3 of the Election Act, which clearly indicates that the votes of
the total number of voters who participate in voting (turn out at the polls) shall
be counted (including the blank and invalid ballot papers). Under the Election
Act, voters are entitled to participate in voting and vote as they wish. Therefore,
the blank vote is lawful and it has to be included in the voting results. Voters
also have the right to invalidate their ballot papers, but their blank or invalida-
ted ballot papers show their political stance and preference. A voter may also

18 In some legal systems, such as the German one, the recall of a mayor is possible by a
qualified majority of the population voting in favour (Schefold, 2012: 243).

19 Rulebook on the Enforcement of the Procedure of Recall of a Mayor, Official Gazette of
the Republika Srpska, No. 63/22.
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leave the ballot paper blank or invalidate it because he/she is uncertain how to
vote; such a vote cannot be counted as a valid vote but it may reflect the voter’s
intention to demonstrate his/her political will or stance.

In July 2022, the President of the Republic Election Commission of Republika
Srpska expressed his view that the provision of the Election Act of Republika
Srpska was problematic because it could help the mayor “survive” the recall.?’
In his opinion, the provision of Article 45 EA entails that invalid ballot papers
are included in the total number of voters who turned out at the polls. However,
the blank or invalid votes cannot be ascribed to either “for” or “against” group.
In order to resolve this issue, the Rulebook introduced the rule that only valid
ballots shall be taken into account (Srprskainfo, 2022).

The author of this paper disagrees with this opinion. Firstly, one has to under-
stand that the voters have the right not to vote, i.e. to invalidate a ballot paper or
to vote with a blank ballot (which is one of forms of ballot’s annulment). Secondly,
even a blank vote is a vote. A voter who annuls his/her ballot or decides not to
vote at all (although he/she comes to a polling station) still participates in vo-
ting. The question arises why a voter decides to spoil his/her vote in a situation
when he/she decides not to stay at home but comes to a polling station. The only
reasonable explanation is that a voter spoils his/her vote because it is a kind of
protest and expression of a political will or a political attitude towards the very
process of recall and political subjects who participate in voting. Given the fact
that they participate in the voting process, they are not absentees. Therefore,
their votes have to be included in the final results.

The majority necessary for the final decision on recall has to guarantee stability
of the institution of a mayor, but it should not protect the mayor from justified
citizens’ dissatisfaction. The stability is guaranteed in the legal provision which
prescribes that a mayor can be recalled if a majority of voting citizens voted in
favour of his/her recall. As a mayor can be elected by a relative majority of voting
citizens, it is obvious that the condition for recalling a mayor is more rigorous
than the condition for electing a mayor.?!

20 Srpskainfo (2022). Predsjednik RIK najavio odluku za ViSegrad iduce sedmice (the REC
President announced the decision on appeals against the decisions of the Commission for
conducting the recall procedure of the mayor of ViSegrad), S. Popadi¢, 1 July 2022; https://
srpskainfo.com/predsjednik-rik-najavio-odluku-za-visegrad-iduce-sedmice-svaki-nacelnik-
protiv-koga-je-pokrenut-opoziv-ima-blagi-vjetar-u-ledja/

21 Theauthor agrees with the opinion of the Constitutional Court of the Russian Federation
that it would be unconstitutional to prescribe that a majority for recalling a mayor should
be lower than the one for electing a mayor.See: Decision of the Constitutional Court of the
Russian Federation No. 7-P of 2 April 2002: “In the case of assessing the constitutionality of
certain provisions of the Law of the Krasnoyarsk Territory “On the procedure for recalling a
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One may argue that a mayor could be recalled by votes of a relatively insignifi-
cant number of voters if a majority of voters who participated voted in favour
of recall but only a small portion of voters actually voted at all. In other words,
itis not necessary that more than 50% of all voters (or any other lower percen-
tage of voters) participate in voting on recall. This could really be a problem
as it raises the question of legitimacy of a recall decision. This problem could
be resolved by prescribing that one-third of all voters shall take part in voting
on recall (which is the case in Croatia, for example). In the author’s opinion, a
prerequisite for this prescription would be the provision that a mayor may be
elected if the same percentage of voters (one-third or any other) takes part in
direct election. It would not be justified to prescribe such a condition for the
recall of a mayor if the same condition would not be concurrently prescribed for
his/her election because, in that case, a mayor would be excessively protected
from recall.?

3.5. Protection of rights of citizens and political subjects

After the voting process, a local assembly has to adopt the Commission report
and send its decision on adopting the report and the voting material to the Re-
public Election Commission (REC). The REC’s duty is to control the legality of the
local assembly’s decision and the legality of the recall procedure. Then, the REC

deputy of alocal government representative body”, and the Law on the Name of the Russian
Federation), http://cikrf.ru/law/decree_of_court/pes_7p_02.html.

22 In some legal systems, it is prescribed that a certain number of voters shall take part
in voting on recall, and this number has to be compared with the number of voters who
participated in the elections when a mayor was elected. In Poland, for example, the turnout
has to be higher than the minimum of three-fifths of the turnout in the previous local elections
(Serdult, Welp, 2017:147). We may analyze how this requirement influenced the recall
outcome in a particular case in Poland. In 2013, there was an attempt to recall the Mayor
of Warsaw, who belonged to the nationally ruling party. Notably, the recall procedure was
initiated by a small local citizens’ group and the mayor of some Warsaw’s boroughs. Although
the initiative was later joined by some of the major opposition parties which helped collect
enough signatures, the initiative was largely triggered by the civic sector. The reasons for
the initiative were very specific (local infrastructure and public transport) and were not
politically motivated (at least on the part of the civic sector). However, the process turned
into a political battle between two largest political parties. In the end, the Mayor was not
recalled although 94% of those who voted supported the recall. The recall failed for lack of
sufficent voter participation: instead of the required 29% voter turnout, only 26% of voters
went to the polls (Serdult, Welp, 2017:147). Such arequirement facilitates the position of those
who are against the recall. They can always count on a considerable percentage of absentees
who do not wish to participate in voting for different reasons (often unrelated to the recall
question, mayor’s policies and activities). The recall opponents do not need to embark on a
serious campaign against the recall; they may simply campaign against participation, i.e.
for abstention or boycott.
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sends the report on the recall procedure to the Central Election Commission of
Bosnia and Herzegovina, which has to control the legality of the expiration of a
mayor’s mandate (Article 45g EA). After that, the Central Election Commission
of B&H calls a new election for a mayor.

The Election Act of the Republika Srpska prescribes the procedures for protec-
tion of rights of citizens and political subjects in general terms. However, the
procedures have not been prescribed in detail in order to guarantee legal certa-
inty. There are no legal provisions on the right of citizens and political subjects
to protect their rights and the very legality of the recall procedure by filing legal
remedies. These issues have been entirely regulated in the REC Rulebook.?? It
has to be noted that the Rulebook was enacted on the basis of the Election Act.
As alegal act of lower legal force than the Election Act, the Rulebook has to re-
gulate in more details those issues which have been generally regulated in the
Election Act. As for legal remedies, these issues have not been regulated at all
in the Election Act. The Republic Election Commission has taken over the role
of the lawmaker by prescribing all procedural aspects related to legal remedies
(objections complaints and appeals). For this reason, the legality of this Rulebook
could be discussed.

The Commission in charge of the recall procedure decides on objections and
complaints in the first instance. Voters as well as political subjects have the
right to submit objections and complaints to the Commission (no later than 24
hours form the recorded violation), and the Commission is obliged to decide on
the objection and complaint within the time limit of 48 hours. An appeal has
to be submitted to the Republic Election Commission (REC), no later than 24
hours from the moment of receiving the first-instance decision. Acting as an
appellate (second-instance) body, the REC has to render the final decision on
appeal (Articles 8.4. and 8.5. of the Rulebook).

The Rulebook contains another general provision which prescribes the use of
other provisions of the Election Act of Bosnia and Herzegovina, the Election Act
of Republika Srpska, and the General Administrative Procedure Act wherever
necessary.

In terms of administrative law, the REC decision is a final act. Neither the Elec-
tion Act of Republika Srpska nor the Rulebook contain provisions on the possi-
bility of further judicial protection of rights of voters and political subjects in
administrative dispute proceedings. The Rulebook does not even mention the
Administrative Disputes Act of Republika Srpska, which is a mistake of the REC
which failed to envisage such arule. It is also the mistake of the lawmaker which

23 Rulebook on Enforcement of the Procedure of Recall of a Mayor, Official Gazette of
R.Srpska, No. 63/22.
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failed to regulate this possibility in the Election Act. Yet, given the fact that a
REC decision is a final administrative act, it is obvious that an administrative
dispute procedure may be initiated.

On the other hand, the question arises how the recall procedure can be termina-
ted in the legally prescribed time limits if an administrative dispute proceeding
is instigated in a competent court. Namely, Article 45a (para.1) of the Election
Act stipulates that the recall procedure has to be carried out no later than 30
days from the date when a decision on starting the recall procedure entered into
legal force. How should we understand the moment when the recall procedure
is over? Is it the moment when voting for or against recall is over, or it is the
moment when a decision on recall is final and irrevocable, i.e. can no longer be
challenged in front of any body? In the author’s opinion, the recall procedure is
over when a decision on recall becomes final and irrevocable (as it is illogical to
consider it terminated if there is still a legal possibility to challenge and revoke
the voting results). Recall procedure could not be equated with voting at polling
stations because voting is only one segment of the recall procedure; voting is
neither the first nor the last phase of the recall procedure, which entails many
actions that serve as precursors to voting. The voting per se does not mean that
the recall procedure is over; in effect, once the voting results have been procla-
imed, we still do not know if a mayor is recalled, if the results are legally valid
and if the entire procedure has been legally valid.

Therefore, the time limits of recall procedure have to be explicitly defined in the
Election Act. In cases where an administrative dispute has been instigated, it
would be almost impossible to carry out the recall procedure within the pres-
cribed 30-day period. Thus, the time limits have to be defined differently. In
order to ensure that the recall procedure is conducted within the given time, it
is necessary to explicitly prescribe that a court has to resolve an administrative
dispute within a very short period. Under the Election Act, the REC has to wait
for an administrative dispute to be resolved in order to finally declare whether
a mayor has been recalled. If an administrative dispute lasted as long as “or-
dinary” administrative disputes, the recall procedure would last for months,
which is clearly unacceptable. In practice, voting for or against arecall has to be
organized no later than 30 days after the recall procedure has been started. In
the author’s opinion, this provision has to be more precise, by envisaging that
voting shall be organized no later than 30 days after alocal assembly has voted
on the decision on recall. Thus, the legal provision would be clear and logical,
while the commissions and courts would have time to act in order to protect
the rights of voters and political subjects.
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On the other hand, an administrative dispute may be started in front of the Appe-
llate Department of the Court of Bosnia and Herzegovina against a decision of
the Central Election Commission of Bosnia and Herzegovina. Although it is true
that the Court of B&H has the duty to resolve a dispute in a very short period of
time, the fact remains that two administrative disputes may be instigated on
one and the same recall procedure.

Competence is another issue which is important for protection of the rights of
citizens and political subjects in the recall procedure. The area of elections is
a shared competence between the state and the entities. Thus, the matter is
regulated by a number of legislative acts and by-laws. Among other laws, there
are the Election Act of Bosnia and Herzegovina and the Election Act of Republi-
ka Srpska. On the basis of these legislative acts, different institutions enacted
different regulatory acts in order to regulate many issues in more detail. The
question is whether the regulatory acts enacted by the Central Election Commi-
ssion of Bosnia and Herzegovina (on the basis of the Election Act of B&H) can be
implemented in the recall procedure. If not, the Republic Election Commission
of Republika Srpska has to enact its own regulatory acts.

In the author’s opinion, the recall procedure cannot be instituted under the
provisions of the Election Act of B&H. This conclusion rests on a number of
arguments. Firstly, recall by its very nature cannot be understood as a sort of
election in the strict sense. Although a recall may eventually resultin the election
of anew official (mayor), it does not necessarily have to be the ultimate outcome.
The purpose of recall is not just to elect a new mayor but to evaluate the policies
and deeds of a present mayor. It is an instrument of citizens’ control of a mayor
as directly elected official. In principle, the purpose of recall is different from
the purpose of elections even though the final outcome may be the same - the
election of a new official.

Secondly, the Election Act of B& H?* does not regulate the institute of recall in
more detail. This institute is mentioned in three provisions. First, Article 2.9
regulates the competences of the Central Election Commission of B&H, which
is authorized to control the decision of the body on the cessation of mandate
of an elected official by means of recall. The second and the third mention are
contained in Article 3.1 and Article 3.7 which regulate the purposes of the cen-
tral electoral register. As a matter of fact, these provisions do not regulate the
institution of recall but some other issues, which are only of some technical
importance for the recall procedure.

24 The Election Act of Bosnia and Herzegovina, Official Gazette of B&H,No.23/2001,7/2002,
9/2002,20/2002,25/2002,4/2004,20/2004, 25/2005,77/2005,11/2006, 24/2006, 33/2008,
37/2008,32/2010,48/2011-CCBH, 63/2011-CBH, 18/2013,7/2014,31/2016,54/2017-CCBH,
41/2020,38/2022,51/2022, 67/2022.
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Thirdly, it is true that Article 64 of the Election Act of Republika Srpska pres-
cribes that the Election Act of B&H shall be applied to all those issues which
have not been regulated by the Election Act of Republika Srpska. However, it is
explicitly prescribed that the Election Act B&H shall be applied only to the issues
concerning the elections at all levels (including the local level), while the recall
procedure has not been mentioned. Article 64 only refers to the application of
the Election Act of B&H, and it is silent on the application of regulatory acts
adopted by the Central Election Commission of B&H.

It is obvious that recall is an exclusive competence of the entities. It is a logi-
cal solution because recall is one of the segments of the local self-government
system. Considering that the entities have an exclusive competence to regulate
their respective local self-government systems, they are fully entitled to regulate
the issue of recall.

4. Should a local assembly be punished in case of an unsuccessful recall?

What happens if recall is unsuccessful, i.e. in case a majority of voters do not vote
in favour of a mayor’s recall and he/she remains in office? From the theoretical
and comparative law perspective, there are three possible outcomes. The first
outcome is that both institutions (the local assembly and the mayor) will con-
tinue with their work. The second outcome is prescribed in Article 152 of the
Local Self-government Act of Republika Srpska,?® which envisages that, acting
on the proposal of the Government of Republika Srpska, the National Assembly
of Republika Srpska may dissolve a local assembly if citizens’ voting did not
result in the recall of a mayor. The third outcome may be that a local assembly
shall be automatically dissolved.

The legal solution which has been accepted in Republika Srpska is not a good
one. One has to understand the political context of a recall. In the author’s opi-
nion, the local self-government system has been envisaged in such a way that
it gives wide competences and political power to the two local institutions (the
mayor and the local assembly), which both claim the widest possible democra-
tic legitimacy. In such a system, political confrontation of these institutions is
quite possible, particularly in case of cohabitation. The confrontation occurs for
different reasons, the most important being the fact that both institutions are
elected directly as well as the fact that an assembly majority is almost always
multiparty and relatively or potentially unstable. In case of cohabitation, the
assembly majority tries (whenever possible) to get rid of a mayor who belongs
to a political party which forms a minority in alocal assembly. Therefore, recall

25 Local Self-government Act of Republika Srpska, Official Gazette of R.Srpska, No. 97/16,
36/19,61/21.
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is most frequently initiated for pure political reasons, i.e. the endeavour of an
assembly majority to institute “its own mayor”, who belongs to one of political
parties from the majority.

If a local assembly has misinterpreted the citizens’ political will by wrongly
estimating that they are willing to recall a mayor, the assembly has to be “pu-
nished”. The purpose of this “punishment” is to prevent the local assembly from
making a decision on recall easily, without serious deliberation on the reasons
for recall and consequences. If a local assembly wants to recall a mayor only
for political reasons (i.e. for belonging to an opposition political party), such a
recall would not be justified because it disregards the purpose of this democratic
institution. Even if a local assembly has other reasons for a decision to start a
recall procedure, it has to be “punished” for wrong assessment of the popular
will. This conclusion rest on the fact that the law has to guarantee stability to
both institutions and to give a chance to voters to control them. Therefore, the
easily triggered recall procedure has to be prevented or at least aggravated.

The existing legal solution in Republika Srpska prioritizes a local assembly whose
majority belongs to the same party or parties which have a majority in the Nati-
onal Assembly. It is highly improbable that the latter would dissolve the former
when the same political party or parties have a majority in both institutions.
It may be illustrated by the most recent case of the City of Bijeljina. Although
the citizens rejected the idea to recall the Mayor of Bijeljina with almost 70%
of votes (which means that the majority in the Assembly of the City of Bijeljina
made a gross political error in assessing the citizens’ will), the National Assembly
has never discussed the possibility to dissolve the City Assembly because the
Government of Republika Srpska has never made such a proposal. The reason
is quite obvious: the same political party is in power at the level of Republika
Srpska and in the Assembly of the City of Bijeljina.

5. Conclusion

The institute of recall has a great democratic potential and it has to be preserved
in both local self-government systems in Bosnia and Herzegovina. The current
legal provisions do not guarantee that recall would not be used as a means for
resolving political conflicts between political parties, which has already hap-
pened many times in the past. In order to protect citizens from political mani-
pulations and misuse of the institute of recall, it is necessary to amend relevant
legal provisions contained in the Election Act and the Local Self-government Act
of Republika Srpska. In particular, itis important to envisage guarantees which
would protect the citizens as well as a mayor from easily instituted recall proce-
dure. As shown in this paper, the current legislation does not provide adequate
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safeguards for the protection of the rights of voters and political subjects in the
recall procedure.

Although legal improvements are necessary, it has to be stressed that the appro-
priate use of this democratic institutions largely depends on development of
the democratic participatory political culture, the civic engagement and the
envisaged limitations on the monopoly of political parties over political pro-
cesses. If there is no political and social awareness about the importance of
the institute of recall and the methods of its use, even the best legal provisions
cannot guarantee an efficient and meaningful role of citizens in the process of
control of elected officials.
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/p Nopax Mapkosuh,

PedosHu npogpecop,

IlpasHu ¢pakyamem Ynusepzumema y HcmoyuHom Capajesy,
Iane, Peny6auka Cpncka, buX

O OIIO3UBY HAYE/IHUKA OIIIITHHE H
I'PA/IOHAYE/IHUKA Y PEINIYBJIMLIH CPIICKO]

Pe3ume

Aymop aHaausupa uHCmumym ono3usda Have/IHUKa ONWmuHe U 2padoHa4egHUKa
y npagHom cucmemy Penybauke Cpncke. Cepxa pada je Kpumuyko caz/zedagarse
3aKOHCcKUx odpedaba dsa 3akoHa — M360pHo2 3akoHa Penybauke Cpncke (kojum
ce ckopo y yujesocmu ypehyje osa mamepuja) u 3akOHa 0 JIOKA/HOJj CAMOyhpasu
Peny6auke Cpncke.

Aymop cmampa da uHcmumym ono3usa uma 036U/baH 0eMoKpamcKu NomeHyujan
jep je uHcmpymMeHm noaumu4ke KOHmMpoJie Ha4eAHUKA onwmuHe/2padoHa4eaHuKa
00 cmpaHe 2pahaHa. HayenHuk/2padoHaveHUK uma 3Ha4djHa osaawhersa jep je
Hocu/ay Yjes10KynHe usgpuwHe 81acmu, Kojy He dujesu ca K0Ae2ujaaHuUM 0p2aHOM.
Ocum moea, epahaHu ea 6upajy peaamusHom 8ehUHOM, HA jeOHOKPYHCHUM
uzbopuma, a ucmo Juye moxce 6umu 6UpaHo Ha 08y PYHKYUjy euuie nyma
y3acmonHo. CKynwmuHa onwimuHe 00OHOCHO 2pada 02paHu4asa Ha4esHUkKa
00HOCHO 2padoHaveTHUKA y 8pulerby u3spuiHe pyHKyuje, aau cy Mo2yhHocmu moe
02paHUYasar-a CKy4eHe U MaxoM ce 00HOce Ha cayyajese koxabumayuje. Y cakom
cAyYajy, CKYynwmuHa He Moxce paspujeuumu Have aHUKd/2padoHaveaHuKa, eeh
CaMmo Moxce NOKpeHymu nocmynak ono3usa.

Mehymuwm, 3akoHcke odpedbe oepaHu4asajy 0eMoKpamcku nomeHyujaa ono3usda
jep He nodcmuyy epahaHe da Kopucme 08aj UHCMPYMEHM NOAUMUYKE KOHMPOJIE.
Hako 10% epabana ynucaHux y 6upa4ku cCnucak Modixce UHUYuUpamu hoKkpemarse
nocmynka ono3usd, Nocmynak He Mopa 6umu nokpeHym, jep 004ykKy mpeba da
doHece ckynwmuHa onwimuHe/2pada. 080 pjewere Huje odzosapajyhe u mpe6aso
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6u nponucamu da cKynwmuHa Modxce oOHUjemu 001yKy 0 NOKpemarsy nocmynka
ono3uea ako mo 3axmujesa uzmehy decem u 15% epabawna, a da my 0dayky mopa
doHujemu ako nocmynak ono3uea uHuyupa 15% u suwe epahaHa.

H36opHu 3akoH Penybauke Cpncke cadpicu peaamusHo 8eAuku 6poj pas/ioza 3a
noKpemarse NOCMynka ono3usda, a/u OHU ce y2/Aa8HoM 00HOCe Ha cjay4djese kada
Ha4e/sHUK/2padoHa4e/IHUK He 8puu c8oje Had.1excHOCmuU, He cnposodu 00.J1yKe
Yuje u3epulasarbe My je cmaes/beHo y 3adamak Uau HaAHoCU wmemy onwmuHu/
epady ceojum padom. Hema uspuuume odpedbe no Kojoj nocmynak ono3usa mMoxce
6umu UHUYupaH u kada epahau uau cKynuwmuHa HUCy 3a0080./6HU NOJAUMUKOM
Haye/HUKa/2padoHaveHuKa, wmo 6u mpe6a.so da 6yde cay4daj.

ITocmynak onosuea cnpog8odu KoMucuja Kojy uMeHyje CKynuwmuHa onwmuHe/2paoa.
Odpedbe 0 HeHoM cacmasy cy wmype U HeMa HUKAKeuX oepaHuyerba da eehuHna
Y CKynuwimuHU onwmuHe/2pada umeHyje 4iaHoge koju he 6umu reHU NOAUMUYKU
ucmomuwsbeHuyu. Komucuja mpeba da cmpy4Ha a ckynwmuHcka 8eAuHa u MarbuHa
mpeb6a da umajy jedHaka npasa npuAUKOM UMEHOB8AHA HeHUX 4/1aH08d, KaKo 6U
usesiedu 3a KOHMpO/A0M 3aKOHUMOCMU NOCMYynkKa onosusa 6u/iu wmo gehu.

H36opHu 3akoH Penybauke Cpncke He cadpoicu 3adososvasajyhe odpedbe o
3awmumu hpaea zpahaHa u noAUMuU4KUX cybjekama y nocmynky ono3useda, me
mpeba HanomeHymu da je 08a mema pes1amMu8HO Hepe2yAUCaHa Uuau Hedo8o/bHO
ypehena.

KonauHo, 3akoH o s0kaHOj camoynpasu Peny6iauke Cpncke wmumu JA0KAJHY
CKynwmuHy Koja nokpehe HeycnjewHy npoyedypy ono3usd jep He N0Cmoju 3aKOHCKA
eaparyuja da he makea /0KA/IHA CKYhWmuHa 6umu pacnyumeHd. 3aKOHOM O
JI0KA/IHOj camoynpasu mpeba nponucamu da he ckynwmuHa onwmute/2pada
6umu pacnywmeHa yKoAuko HauesIHUK ONWMuHe/2padoHayesiHUK He 6yde 0n038aH.

KmyuHe pujevu: onosus, HaueaHuk onwumuHe, I'padoHavesnHuk, CKynwmuHa
onwmuHe/2pada, /lokasaHa camoynpasa, H360pHu 3akoH Penybauke Cpncke.
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1. Introduction

The current state of affairs in environmental law and the dynamics of changes
in the causes and effects of the current situation point, among other things,
to the problems in the functioning of the adopted regulations and the need to
upgrade them. The problems observed long ago in the functioning of the system
of legal norms have made numerous debates on possible ways to improve the
system highly topical. Various ideas are being discussed, including the adoption
of a new document which would strengthen the role of environmental law and
clarify some open questions. In that context, the efforts of the experts gathered
round the project of drafting an international treaty on this matter resulted in
the creation of the Draft Global Pact for the Environment (Global Pact for the
Environment, 2017), which was presented in the UN in 2017. As a follow-up ac-
tivity, in May 2018, the UN General Assembly adopted its resolution “Towards a
Global Pact for the Environment” (UNGA Resolution A/RES/72/277, 2018a). As
provided in the Resolution, an intergovernmental working group was established
with the aim to discuss the possibility of opening negotiations on the adoption of
an agreement which should include all general principles of international envi-
ronmental law in one place. In May 2019, the intergovernmental working group
finished its work and adopted several recommendations which were officially
supported by the UN General Assembly in August 2019. However, contrary to
the expectations of a part of expert audience, the working group recommended
that a “political declaration” should be made not requesting the principles of
international environmental law to be codified (de Lassus St-Genies, 2020). Yet,
regardless of what will happen with the document, the idea on building up the
environmental legal system through the adoption of a new document is seriously
conceptually founded (Aguila, Vinuales, 2019).

In this context, the goal of this paper is twofold. First of all, it stresses the signi-
ficance of the problems in the environmental legal system and especially those
being presentin the international field. It also points to a possible contribution of
the Global Pact for the Environment in overcoming those problems. The second
goal is to identify (principally) the points which coincide and differ in the con-
tents of the norms envisaged in the Global Pact and international and domestic
sources of law. The paper analyses the instruments of soft law which the Global
Pact directly recalls: the Stockholm Declaration on Human Environment (1972),
the World Charter for Nature (1982), and the Rio Declaration (1992).! The author
has selected some global international agreements created in several stages
of the development of contemporary international environmental law (since

1 The Global Pactalso recalls the Sustainable Development Goals adopted by the UN General
Assembly on 25 September 2015, while international agreements mentioned in the document
are UNFCCC and CBD.
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1985 to the present days) as the basis for analysis and discussion. These eight
agreements are: The Vienna Convention on Substances that Deplete the Ozone
Layer (VC); the Basel Convention on the Control of Transboundary Movements
of Hazardous Wastes and their Disposal (BC); the United Nations Framework
Convention on Climate Change (UNFCCC); the Convention on Biological Diver-
sity (CBD); the United Nations Convention to Combat Desertification in those
Countries Experiencing Serious Drought and/or Desertification, particularly in
Africa (UNCCD); the Convention on the Law of the Non-Navigational Uses of In-
ternational Watercourses (CLNNUIW); the Stockholm Convention on Persistent
Organic Pollutants (POPs); and the Minamata Convention on Mercury (MCM).
The texts of all international agreements have been retrieved from the UN
depository of international treaties, (Chapter XXVII: Environment)?. The paper
also explores the contents of the norms of the Global Pact for the Environment
(2017)? concerning the formulation of the right to a (healthy) environment from
Article 1 of the Global Pact. Finally, the norms included in the Global Pact are
compared to those contained in the RS legislation (the Act on Environmental
Protection and the Constitution of the RS).

By applying the comparative method, the article explores the principles included
in the Global Pact and their presence in some relevant sources of international
and domestic law.* The basis of the analysis includes an attempt to give argu-
ments in favour of the thesis that the Global Pact encompasses all most impor-
tant principles of environmental law adopted so far, and introduces some new
principles as well. Based on the results of the analysis, the author discusses how
the contents of the Global Pact can possibly affect its (potential) codification or
the progressive development of environmental law.”

2 UN Treaty Collections (2023). Multilateral Treaties Deposited with the Secretary-
General, CHAPTER XXVII: Environment; https://treaties.un.org/Pages/Treaties.
aspx?id=27&subid=A&clang=_en (accessed 1 September 2023. Due to the limited scope of
this paper, the analysis does not include a number of global international agreements and
regional international agreements, some of which could be rather relevant for the discussion.

3 Global Pact Environment.org (2017). Draft Global Pact for the Environment, Preliminary
Draft of the group of experts, 2017; https://globalpactenvironment.org/uploads/EN.pdf

4 Aguila and Vinuales (2019: 192-281) make a detailed survey of international law norms
which are relevant (or could be relevant) for the corresponding norms from the Global Pact. It
seems sensible to interpret, in a broader philosophical and conceptual sense, the connection
between some norms included in the international documents which the authors point to
and the norms included in the Global Pact. However, the reliability of their legal character
remains disputable.

5 The paper does not particularly deal with the “codification” and “progressive development
“butit takes the definitions given by the International Law Commission for the basic meaning
of these concepts. According to Article 13, paragraph (1) (a) of the UN Charter, the General
Assembly shall initiate studies and make recommendations for the purpose of: a) promoting
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2. Literature overview

The discussion on the Global Pact for the Environment should be considered in
the context of the general framework of international environmental law whose
characteristics are clearly defined in comparative law as problem-based and
time-based categories. In that sense, the existing architecture of environmental
norms are analysed in relevant literature by applying various criteria. In the
past fifty years, global environmental problems have been presented in the way
that they have become recognisable and basically generally accepted (Shaw,
2014: 613-654). The role of various subjects (right-holders and duty-bearers)
has also been recognised in resolving some problems where, apart from states,
an increasingly important role is played by some international organisations,
particularly those within the UN system (Todi¢, 2018: 120-140). Historically,
the principles of the Stockholm Declaration on Human Environment (1972),
the World Charter for Nature (1982), and the Rio Declaration on Environment
and Development (1992) are taken as conceptual foundations of contemporary
environmental law that the Global Pact leans on. Recently, the Sustainable De-
velopment Agenda (UNGA, 2015) and other related documents have been more
and more frequently added to this. The Global Pact considerably reminds of
these documents by its form and contents, thus presenting a sort of upgrading
and modernising of the principles included in the documents of the so-called
soft law. Considering it in this way, it is hard to deny the opinion that the Global
Pacthas come out as a “logical result” of the half-a-century-long development of
contemporary international environmental law (Aguila, 2020). One of the issues
that characterises the debates on environmental law is the efficiency of norms of
international environmental law (Todi¢, 2017; des Club des jurister, 2015). It is
partly a build-up of the more general issue which deals with the implementation
and instruments for ensuring the consistent implementation of laws. Although
these debates partly lean on the debates on the characteristics of international
law as a whole, a considerable part of debates focus on the gaps in international
environmental law and the possibilities of overcoming them (UNGA Report,
2018b). Voigt (2019: 20-23) considers the possibility of overcoming the gaps,
first of all, within the context of redefining the meaning of “principles” (pointing

international cooperation in the political field and encouraging the progressive development
of international law and its codification. The progressive development of international
law encompasses the drafting of legal rules in fields that have not yet been regulated by
international law or sufficiently addressed in State practice. In contrast, the codification
of international law refers to the more precise formulation and systematization of rules of
international law on subjects that have already been extensively covered by State practice,
precedent and doctrine (UN Legal (2023): Codification and Progressive Development of
International Law, the Codification Division of the United Nations Office of Legal Affairs;
https://legal.un.org/cod/, accessed 11 January 2022).
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at the same time to the difficulties and problems in codifying principles); then,
Voigt elaborates in detail on five “other ways” for overcoming the gaps.® This
also includes some questions pertaining to eliminating the problems generated
by the specific features of some legal systems (horizontal and vertical) and the
need to bring them into accord. Many authors point to the need of the so-called
defragmentation of the whole system in this field.

In the philosophical sense, the significance of environmental law principles is
not unambiguous; thus, this issue is the subject matter of debates that tend to
be considerably polarized. Apart from establishing a list of principles which
could be considered generally accepted, the nature of rights and duties resulting
from a principle could have a deeper meaning in the context of legal philosophy.
Paradell-Trius (2000) points to the legal nature of principles, stressing at the
same time the need to understand the social conditions under which principles
are created; he also points to the functions, effects and the role of principles
as well as to the creation and identification of environmental law principles.
Describing the general principles and rules of international environmental law,
the way they reflect in international agreements, binding documents of inter-
national organisations, practice of states and the so-called soft law, Sands et al.
(2012) particularly discuss the following principles: sovereignty over natural
resources and responsibility not to cause transboundary environmental harm,
the preventive principle, the principle of co-operation, the principle of sustai-
nable development, the precautionary principle, the polluter pays principle and
the principles of common but differentiated responsibilities (Sands, Peel, Fabra,
MacKenzie, 2012: 187). The Global Pact has “the potential to clarify, consolidate,
and legalize principles of international environmental law that now appear in
hundreds of agreements and declarations. Perhaps more importantly, it also
promises normative coherence for the international legal system as a whole.”
(Young, 2018).

Kotzé and French (2018) put their approach in the context of the dilemma
whether this is “a stillborn initiative” or the “Anthropocene law” (Kotzé, French,
2018: 814). They analyse the contents of the document by critically considering
some norms, which they have arranged into groups as follows: the right to an
ecologically sound environment (Article 1 GP), the duty to take care of the envi-

6 They include: 1) support to better co-ordination and synergy of various international
agreements; 2) the Global Pact form as a framework or roofing document, aimed at putting
together different agreements (by the subject matter of regulation and geographic scope) under
a common vision of international environmental law for the Anthropocene; 3) overcoming
the implementation weaknesses; 4) the role of the Global Pact as a mediator between
international environmental law and international law in other fields; and 5) the role of the
Global Pactin the future challenges and technologies which are notincluded in international
treaty law (Voigt, 2019: 15-17)
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ronment (Art. 2 GP), integration and sustainable development (Art. 3 GP), “more
from the same” (Articles 5-8 GP), the role of non-state actors and subnational
entities (Art. 14 GP), effectiveness of environmental norms (Art. 15 GP), and
resilience (Art.16 GP). Itis not clear why the authors have included the norms on
global co-operation, armed conflicts, the principle of common but differentiated
responsibilities, monitoring and implementation (the issues of fundamental
importance) as well as the norms of technical/procedural nature (the role of
the Secretariat, signature and ratification, coming into force, denunciation and
depositary) under the subtitle “Miscellaneous” (Kotzé, French, 2018: 832).

Responding to the question on the need to adopt the Global Pact, Tigre (2000)
points to the fact that the changes in the Earth system denote the appearance
of a distinct new geological era in the Earth history. The Earth is moving towar-
ds the period of instability as a result of the global footprint left by people in
the biosphere. The opinion prevails that the mankind has become a geological
factor like a volcano or a meteor, being capable of changing the Earth and its
systems (Tigre, 2000: xxiv). Similar to Kotzé, Tigre indicates the significance
of the environmental changes which have occurred within the Anthropocene.
The Anthropocene moving towards the creation of a new cognitive framework
offering an opportunity for the re-examination and re-thinking of legal interven-
tions that could best respond to the present global socio-ecological crisis (Tigre,
2000: xxiv). Kenig-Witkowska (2018) particularly points out the significance of
the first two articles of the Draft Global Pact recognising that their formulation
has enabled “codification” of the right to an ecologically sound environment and
the duty to take care of the environment (Kenig-Witkowska, 2018: 15). These
norms are two pillars of the Global Pact which set the foundation for numerous
“horizontal principles” that have already been established in environmental
law. The Global Pact further provides a comprehensive list of rights and duties
of general and procedural nature, as well as the leading public policy principles.
Therefore, the position taken by of Kenig-Witkowska may not seem pretentious
as she concludes that the Global Pact provides the foundation which to be reco-
gnised as the third generation of codification on human rights.

3. Research

By its form, the Global Pact for the Environment looks like an international
agreement; it is structured in 26 articles and the Preamble, which contains 11
paragraphs.” The Global Pact formulates the rights and duties relating to the

7 The Preamble of the Global Pact recalls, among other things, a broader context and key
issues of contemporary international environmental law. It connects it with the existing
sources of international environmental law recalling them and pointing to their significance.
Also, it recognises the commitment to the goals to pursue sustainable development which
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following issues: right to an ecologically sound environment (Art.1); duty to
take care of the environment (Art.2); integration and sustainable development
(Art.3); intergenerational equity (Art.4); prevention (Art.5); precaution (Art.6);
environmental damages (Art.7); polluter-pays system (Art.8); access to infor-
mation (Art.9); public participation (Art.10); access to environmental justice
(Art.11); education and training (Art.12); research and innovation (Art.13);
role of non-state actors and subnational entities (Art.14); effectiveness of envi-
ronmental norms (Art.15); non-regression (Art.16); resilience (Art. 17); co-
operation (Art.18); armed conflicts (Art.19); diversity of national situations
(Art.20); and monitoring the implementation of the Pact (Art.21). The remaining
five articles of the Pact regulate the functioning of the Secretariat (Art.22), si-
gnature, ratification, acceptance, approval, accession (Art.23), coming into force
(Art.24), denunciation (Art.25), and deposition (Art.26).

Table 1 (below) provides a comparative survey of articles of the Global Pact and
key corresponding articles of the three declarations explicitly recalled in the
Global Pact, as well as relevant global international environmental agreements
and the Republic of Serbia legislation.

Table 1: Global Pact and Declarations, Global Environmental Treaties and Serbia

Global Pact for the . Intclernatlonal .
. Declarations Environmental R. Serbia
Environment .
Treaties

. . VC, BC, UNFCCC,
?z(gllf)leigailRI;g:LErE(()l an SD. RD CBD, WC, MC (human | Art. 74 Con RS

. § y ’ health, subject of Art. 1 EPA
environment .

protection)
Article 2 - Duty to
take care of the ;]]))’ WCN, UNCCC, CBD Art. 74 Con RS
environment ’
Article 3 - Integration
and sustainable RD UNCCC, CBD, UNCCD, Art. 9 EPA
WC, SC, MC

development
Article 4 -
Intergenerational SD, RD UNCCC Art. 9 EPA
Equity

. . VC, BC, WC, UNCCD,
Article 5 - Prevention SD, WCN, RD UNCCC. CBD. SC. MC Art. 9 EPA

were established by the UN General Assembly on 25 September 2015; it considers in particular
the urgency to tackle climate change and recalls the objectives set by the United Nations
Framework Convention on Climate Change and the Paris Agreement, etc.
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Article 6 - Precaution WCN, RD VC, UNCCC, CBD, SC Art. 9 EPA
Article 7 -
Environmental SD, RD BC, CBD, UNCCe, s¢ | Art- 105,107
EPA

Damages
Article 8 - Polluter- SD, WCN, RD | SC Art. 9 EPA
Pays
Article 9 - Access to SD, RD UNCCC, CBD, UNCCD, Art. 74 Con
information SC, MC Art. 9 EPA
Artlc.le.: 10.- Public WCN, RD UNCCC, CBD, UNCCD, Art. 9 EPA
participation MC
Artl.cle 11 - ACC.eSS 'Fo RD e Art. 9 EPA
environmental justice
Article 12 - Education UNCCC, CBD, UNCCD, | Art.6,55,65
and training SD, WCN, RD SC, MC EPA
Article 13 - Research VC, BC, UNCCC, CBD, Art. 6,12,14,
and innovation WCN, SD, RD UNCCD, MC 55,90v EPA
Article 14 - Role of

VC, BC, UNCCC, CBD,
non-Ste_lte actors :fmd RD UNCCD, WC, SC, MC Art. 7,9 EPA
subnational entities
Article 15 -
Effectiveness of SD, RD MC
environmental norms
Article 16 - Resilience
Article 17 - Non-
regression
Article 18 - VC, BC, UNCCC, CBD,
Cooperation SD, WCN, RD UNCCD, WC, SC, MC Art. 8 EPA
Artlc!e 19 - Armed SD, WCN, RD
conflicts
Article 20 - Diversity of | SD,RD VC, BC, UNCCC, CBD,
national situations UNCCD, WC, SC, MC

Sources: UN, 1973; UN, 1982; UN, 1992 (table prepared by the author, 2023).

8 Abbreviations: SD-Stockholm Declaration, WCN-World Charter for Nature; RD - Rio
Declaration. VC-Vienna Convention on Substances that Deplete the Ozone Layer, BC-Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal; UNCCC-UN Convention on Climate Change, CBD-Convention on Biological Diversity,
UNCCD-UN Convention to Combat Desertification, WC-Convention on the Law of the Non-
Navigational Uses of International Watercourses, SC- Stockholm Convention on Persistent
Organic Pollutants (POPs), MC-Minimata Convention on Mercury; EPA-Environmental
Protection Act of the RS (2004), Con RS-Constitution of the RS (2006).
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4. Discussion

4.1. Connections between the Global Pact, declarations
and international environmental agreements

First of all, one can instantly note that the Stockholm Declaration on Human
Environment (1972), the Rio Declaration on Environment and Development
(1992), and the World Charter for Nature (WCN) contain, in different ways, most
principles included in the Global Pact.

The situation is similar with the contents of the analysed international agree-
ments. In some of these agreements, the connection with the Global Pact prin-
ciples is achieved by directly recalling relevant declarations (usually in the
preamble to the agreement), while some of agreements stress the special si-
gnificance of some principles in their operating parts.’ Thus, for example, in its
preamble, the Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their Disposal recalls the Stockholm Declaration (1972)
and some other relevant documents which deal with waste management as well
as the World Charter for Nature (1982). In its preamble, the Vienna Convention
on Substances that Deplete the Ozone Layer recalls the Stockholm Declaration
on Human Environment (1972)%, referring in particular to principle 21 envi-
saged therein which entails the sovereign right of states to exploits their own
resources provided that some conditions have been fulfilled.

Apart from recalling the Stockholm Declaration, the preamble to the 1992 UN
Framework Convention on Climate Change (UNFCCC) ! formulates several
principles in a_specific way. Article 3 (Principles) of the Convention obliges
the State Parties to protect the climate system “for the benefit of present and
future generations of humankind” The principle of “common but differentiated
responsibilities and respective capabilities” is taken as a sort of corrective
measure to reach “equity” of the parties to the agreement (Art.3, Principle 1).
Accordingly, developed countries should take the lead in combating climate
change and its adverse effects. The State Parties should take precautionary
measures to anticipate, prevent or minimise the causes of climate change and
mitigate its adverse effects. (Art.3, Principle 3). The parties have a right to, and

9 Allinternational agreements which have been analysed contain different provisions that
correspond to most principles mentioned in the Global Pact. However, for the recognition of
the presence of several principles contained in the Global Pact, a much more detailed analysis
should be done (which primarily refers to Articles 11, 16, 17 and 19 of the GP).

10 the Stockholm Declaration on Human Environment (1972), https://wedocs.unep.org/
bitstream/handle/20.500.11822/29567/ELGP1StockD.pdf

11 UN Framework Convention on Climate Change (UNFCCC, 1992) https://unfccc.int/files/
essential_background/background_publications_htmlpdf/application/pdf/conveng.pdf
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should, promote sustainable development. Policies and measures to protect
the climate system against human-induced change should be appropriate for
the specific conditions of each party and should be integrated with national
development programmes, taking into account that economic development is
essential for adopting measures to address climate change (Art.3, Principle 4).
The parties should co-operate to promote a supportive and open international
economic system that would lead to “sustainable economic growth” in all parties,
particularly developing countries (Art.3, Principle 5 UNCCC).

The Convention on Biological Diversity (CBD, 1992)'? contains a separate article
titled “Principle” which provides that “states have the sovereign right to exploit
their own resources pursuant to their environmental policies”, provided that
they do not cause environmental damage to others (Article 3 CBD). The Global
Pactindirectly recalls several other principles contained in the Convention (e.g.
sustainable development, conservation, maintenance and recovery, etc.).

In its preamble, the UN Convention to Combat Desertification in those Countri-
es Experiencing Serious Drought and/or Desertification, particularly in Africa
(UNCCD)® recalls Principle 2 of the Rio Declaration (the sovereign right of states
to exploit their own resources). In the operative part, Article 3 (“Principles”) of
the Convention prescribes the duty of the State Parties to ensure the principle of
the participation of populations and local communities in making decisions on
the design and implementation of programmes to combat desertification and/
or mitigate the effects of drought (Art. 3 a) UNCCD). In a spirit of international
solidarity and partnership, Parties should improve co-operation and co-ordina-
tion at all levels (subregional, regional and international), by focusing on more
efficient distribution of financial, human, organisational and technical resources
“where they are needed” (Art.3 b). The Parties should develop co-operation at
alllevels of government for the purpose of “establishing a better understanding
of the nature, the value of land and scarce water resources in affected areas”
and achieving “sustainable use” of natural resources (Art.3 c). In particular, the
Parties should “take into full consideration” the special needs and circumstances
of affected developing countries, particularly the least developed among them”
(Art.3 d). The Convention also prescribes the obligation of states to co-operate in
good faith and in the spirit of global partnership (Article 18) as well as the obli-
gation to take into account “diversity of national situations” (Article 20 UNCCD).

12 The Convention on Biological Diversity (CBD, 1992), https://www.cbd.int/doc/legal/
cbd-en.pdf

13 UN Convention to Combat Desertification in those Countries Experiencing Serious
Drought and/or Desertification, particularly in Africa (UNCCD, 1994); https://catalogue.
unccd.int/936_UNCCD_Convention_ENG.pdf
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In its preamble, the Convention on the Right of Non-Navigational Uses of In-
ternational Watercourses (CLNNUIW, 1997)" recalls the principles of the Rio
Declaration and the Agenda 21 for global action. In its operating section, the
Convention contains a separate part that includes “general principles” (Articles
5-10). Article 5 envisages the “equitable and reasonable utilisation” and par-
ticipation of State Parties in equitable and reasonable use, development and
protection of international watercourses”, including the obligation to enter into
consultations and cooperate in their protection and development (Art. 5). In
addition to specifying the criteria for equitable and reasonable utilization (Art.
6), the Convention also prescribes the obligation not to cause significant harm
(Art.7), to facilitate co-operation (Art. 8), and to exchange of data and informa-
tion regularly (Art. 9 CLNNUIW).

The preamble of the Stockholm Convention on Persistent Organic Pollutants
(POPs, 2004)*® recalls the Rio Declaration (Principles 7 and 16, in particular),
stressing the significance of the international law principles within which
states have the sovereign right to exploit their own resources assuming the
responsibility to ensure that activities within their jurisdiction or control do not
cause damage to the environment of other states or of areas beyond the limits
of national jurisdiction (Preamble § 10 of the POPS). Pursuant to Article 1 of
the POPs, the objective of this Convention is to protect human health and the
environment from persistent organic pollutants, which is based on the “precauti-
onary approach” set forth in Principle 15 of the Rio Declaration on Environment
and Development (1992).

In its preamble, the Minamata Convention on Mercury (MCM, 2013) recalls
the Rio Declaration, particularly stressing the principles of common but diffe-
rentiated responsibility, the States’ respective circumstances, and the need for
global action (Preamble § 4 of the MCM).

4.2. Connections between the Global Pact and the
legislation of the Republic of Serbia

Before discussing the relationship between the contents of the Global Pact for
the Environment and the RS legislation, it should be noted that that Serbia is a

14 the UN General Assembly Convention on the Right of Non-Navigational Uses of International
Watercourses (CRNNUIW, 1997); https://legal.un.org/ilc/texts/instruments/english/
conventions/8_3_1997.pdf

15 the Stockholm Convention on Persistent Organic Pollutants (POPs, 2001); https://treaties.
un.org/doc/Treaties/2001/05/20010522%2012-55%20PM/Ch_XXVII_15p.pdf

16 the Minamata Convention on Mercury (MCM, 2013); https://treaties.un.org/doc/
Treaties/2013/10/20131010%2011-16%20AM/CTC-XXVII-17.pdf
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state party to key international environmental agreements which are signifi-
cant for the Global Pact. In the last two decades, the Republic of Serbia has made
considerable efforts to develop the environmental law system which would be
in line with EU law (Todi¢, 2021a; Vukasovi¢, Todi¢, 2021). In that regard, alarge
number of domestic laws should be examined in detail but, in this article, we
will focus on the key legislative act in this field: the Environmental Protection
Act of the RS."”

The Environmental Protection Act contains the fundamental legal provisions
which are largely in accord with the contemporary environmental law trends.
The principles of environmental protection are set forth in a separate article
(Article 9 of the EPA) but they can also be found in some other articles. Article 9
of the EPA specifies eleven environmental protection principles: 1) the principle
of integration: 2) the principle of prevention and precaution; 3) the principle of
preservation of natural values; 4) the principle of sustainable development; 5)
the principle of polluter’s and the legal successor’s liability; 6) the “polluter pays”
principle; 7) the “user pays” principle; 8) the principle of subsidiary liability;
9) the principle of incentive measures’ application; 10) the principle of public
information and participation; and 11) the principle of protection of the right
to healthy environment and access to judiciary. One can instantly note that the
principles defined in such a way correspond to Articles 1, 3, 4, 5, 6, 8,9, 10 and
11 of the Global Pact although there are some differences in the way the contents
of some of the provisions are formulated. The EPA provisions are also related
to some other provisions of the Global Pact. For example, the norms relating to
environmental damages set forth in Article 7 of the Global Pact can be found
in the provisions of Articles 105-107 of the EPA. The provisions of Article 12
of the Global Pact (relating to education) can be found in several articles of the
EPA (Articles 6, 12, 14 and 65); the provision of Article 13 of the Global Pact
(on scientific research) is included in Articles 6, 12, 14, 55 and 90v of the EPA;
the provision of Article 14 of the Global Pact (on the role of non-state actors) is
included in Articles 7 and 9 of the EPA. As for other Global Pact articles, a more
exhaustive assessment on the correspondence of the Serbian legislation with
the provisions set forth in the Global Pact can be given only after performing a
detailed analysis of the EPA and related regulations. In particular, it refers to the
General Pact provisions relating to effectiveness of norms (Article 15), resilience
(Article 16), non-regression (Article 17), armed conflicts (Article 19), diversity

17 the Environmental Protection Act (EPA), Official Gazette of the Republic of Serbia,
no.135/2004,36/2009,72/2009-other law, 43/2011, 14/2016, 76/2018,95/2018-other law);
https://www.zzps.rs/wp/pdf/zakoni/LAW%200N%20ENVIRONMENTAL%20PROTECTION.
pdf

180



JI. Toguh | cp. 169-188

of national situations (Article 20), and monitoring of the implementation of the
Pact (Article 21 GP).

4.3. Right to healthy environment

As already mentioned, the two fundamental “pillars” of the Global Pact are
envisaged in the first two articles of the document: 1) the right to live in an
ecologically sound environment adequate for human health, well-being, dignity,
culture and fulfilment; and 2) everyone’s duty to take care of the environment.
The first article of the EPA expressly prescribes that every person has the right
to life and development in ecologically sound (healthy) environment (Art. 1
EPA). However, the contents and the basis of the right to healthy environment
has for many years been the subject matter of numerous analyses. The right of
every individual to live in the environment adequate to his/her health is envi-
saged both in the Stockholm Declarations 1972) and the Rio Declaration (1992),
with slight variations. Although none of the analysed international agreement
guarantees the right to healthy environment, the word “health” is mentioned
in all of them within different contexts. Yet, what the Global Pact introduces as
a kind of novelty is the way this right has been formulated. The characteristics
of the environment in which “every person has the right to live” are defined as
“ecologically sound environment adequate for their health, well-being, dignity,
culture and fulfilment”. This formulation leaves a huge leeway for reaching a
broad consensus of states from various parts of the world but, at the same time,
it opens some questions on how accurately this norm has been defined as well
as on how itis interpreted in practice.

On the other hand, alarge number of contemporary constitutional documents of
numerous states guarantee the right to live in healthy environment in various
ways (Todi¢, 2021b). The foundation of the right to healthy environment in the
Serbian legal systems strongly contributes to the understanding of the needs
and interpretations of the contents of this right. In that regard, we will refer
to relevant provisions in the RS legislation. Describing the scope of the Envi-
ronmental Protection Act, Article 1 of the EPA prescribes that this Act “regulates
the integral environmental protection system that shall enable the exercising
of the right of man to life and development in healthy environment, and a ba-
lanced relationship between economic development and the environment in
the Republic of Serbia”. Thus, the Act does not explicitly define that the man has
the right to a healthy environment. However, the Constitution of the Republic
of Serbia (2006)"® explicitly prescribes this right. Article 74 of the Constitution

18 the Constitution of the Republic of Serbia (2006), Official Gazette of the RS, no.98/2006;
http://www.ustavni.sud.rs/page/view/en-GB/235-100028/constitution
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prescribes that everyone shall have the right to healthy environment and the
right to timely and full information about the state of environment. Although
this provision is not fully in accord with the norm set forth in Article 1 of the
Global Pact (which refers not only to one’s health but also to well-being, dignity
and fulfilment as characteristics of sound environment), the basic range of the
norm in the Constitution RS can hardly be disputed. Moreover, this constitutional
provision guarantees the right to information about the state of environment,
which corresponds to the right of access to environmental information held by
public authorities contained in Article 9 of the Global Pact.

5. Conclusions

After comparing the contents of the Global Pact with the norms of international
agreements and other international documents, as well as with relevant legisla-
tion of the Republic of Serbia (RS), it can be said that the Global Pact considerably
reflects the achieved level of development of contemporary environmental law
at the international level. The principles envisaged in the Global Pact are inclu-
ded (in the same or similar ways) in all international environmental law docu-
ments and in relevant RS legislation. This clearly demonstrates the codification
intentions of the drafters of the Global Pact. The principles of environmental
law which have been developed so far have found their place in the Global Pact.
However, some of the principles are formulated in a way that brings some new
elements to their meaning, which may produce different final outcomes. The-
refore, the scope of the Global Pact should be analysed in much more detail, by
minutely scrutinising individual norms. Such a need is supported by the fact
that, in some of its elements, the Global Pact attempts to make a step forward
in the development of contemporary environmental law. This issue could be the
subject matter of a special debate on the criteria of the progressive development
of environmental law.

Moreover, none of the international agreements, nor the RS regulation, mention
three environment protection principles which are drafted in the Global Pact:
Principle 16 (resilience), Principle 17 (non-regression), and Principle 19 (armed
conflicts). On the other hand, one cannot ignore the fact that the Global Pact does
not include the principle of sovereignty of states to exploit their natural resour-
ces, whereas itappears (in various forms) in all three analysed declarations (SD,
WIN and RD) as well in most of the analysed global international agreements
(VC, UNFCCC, CBD, UNCI and SC). Itis also interesting that the Global Pact does
not recall the UN Charter, although most of the analysed declarations (SD and
RD) and agreements (VC, UNFCCC, CBD, UNCCD, WC and SC) do.
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Besides, the significance of some global problems which are already part of
the common concern of humankind seems to be insufficiently underscored,
and the principle of common concern has not been included in the Global Pact.
Some issues could be a subject matter of a more careful elaboration (e.g. the
relationship between the Global Pact and other international agreements, res-
ponsibility for the violation of rights in the environmental field, application of
contemporary biotechnologies, protection of natural resources, the way the right
of every individual to “an ecologically sound environment” is formulated, etc.).
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Ap [lpazory6 Toduh,

PedosHu npogpecop,

Hucmumym 3a mehyHapodHy noaumuky u npuepedy, beoepad,
Peny6auka Cpbuja

I7IOBAJIHH IIAKT 3A 2KHBOTHY CPE/JHHY: E/IEMEHTH
KOAUPHKALIMJE U/H/IH HOBH MEBYHAPO/HH YT OBOP

Pe3ume

Y pady ce paszmampa numatrve kakas je odHoc usmehy Haypma [106a1H02 nakma 3a
JcueomHy cpeduHy (Ino6aaHu nakm) u peaegaHmHux MehyHapooHux doKymeHama
(dexkaapayuja u mehyHapooHux y2o8opa) u yHympawrsez nhpasa Penyb.auke Cp6buje
(PC). Y npsom deay pada ce daje npezaed cadpicaja [no6anoe nakma u ykasyje Ha
3Hayaj Hauesa (NpuHYUNa) npasa HueomHe cpeduHe Koje 08aj AOKYyMeHm caopxcu.
Odpedbe I'nobaaHoz nakma ce nopede ca nocmojehum Hopmama MehyHapooHoz
npasa x#cusomue cpeduHe (Mekoe npasa u mehyHapodHux yzoeopa). [lumarse odHoca
usmehy I'nobaarnoz nakma u sbydckux npasa ce nocebHo Hazawasa. [locaedrbu deo
4/1aHKd je noceeheH numarby 00HoCa udmehy npuHyuna cadpicaHux y [106a1HoM
nakmy u yHympawrbux nponuca PC. Y 3ak/byuky ce koHcmamyje da ce modce
2080pUMU 0 BUCOKOM HUBOY NPEN/UMar.d Hopmu u3 [106a1Ho2 hakma ca Hopmama
u3 mehyHapodHoz npasa u yHympawrsux nponuca PC. Iloped kodugukayujckux
Hamepa aymopa [106a1Ho2 hakma 08aj 0oKyMeHm y8odu U Heke Hoge NpUHyune
yuju 6u cadpicaj u domeme mpebasio demassHuje aHAAU3UpaAMu.

KmyuHe peyu: [106a1HU nakm 3a J#cug8omHuy cpeduty, mehyHapodHu y2o080pu y
obsaacmu Hueomue cpeduHe, Npago HA (30pasy) HcUBOMHY cpeduHy, NpUHYUNU
npasa sxcusomHe cpeduHe, Penybauka Cp6uja.
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NPEIJIEAHHU HAYYHHU PALL

Ap Ypow 3dpasxoeuh,’ 10.5937/2rpfn0-45444
BanpedHu npogecop,

IIpasHu ¢pakyamem, YHusepsumem y Huwiy

Peny6auka Cpbuja UDK: 339.5:347.4

Paod npumsen: 07.08.2023.
Pad npuxeahen: 29.08.2023.

IIPABO HA CYCIIEH/IJOBAKE H3BPLIEHA OBABE3E
YC/IEJ AHTHILIHIIATUBHE IIOBPE/IE YTOBOPA
O MEBYHAPO/IHO] IIPOJIAJH POBE™

Ancmpakm: Y pady ce aHaau3upajy odpedbe KonseHyuje YjedurbeHux
Hayuja o yeosopuma o MmehyHapooHoj npodaju pobe u3 1980. 2oduHe, kojuma
ce ypehyjy npasHa cpedcmeda y2080pHUX CMPAHA yc/1ed aHMUYUNamusHe
nospede yzosopa. AHmuyunamueHa, u/iu npemnocmas/seHa nogpeoa
yeosopa nodpaszymesa cumyayujy kadd jedHa y2080pHa cmpaHa HA OCHOBY
06jekmusHUX hoka3amesba, npe docnesocmu obase3e dpyze cmpaHe,
npemnocmasu da dpy2a cmpaHa Hehe usgpwumu cgojy obase3sy. [lomeHyma
KouseHnyuja, y mom nozsaedy, npedeuba dea npasHa cpedcmesa koja cmoje
Ha pacno/azarky y2080pHOj CMpAHU Koja aHmuyunupa nogpedy yeosopa: a)
da cycneHdyje uzspuierbe ceoje obasese u 6) da packuHe yzogop. Osaj pad
KOHKpemHo aHausupa odpedée uaaua 71 Kouseryuje, kojum ce ypehyje
npago y2080pHe cmpawe da cycheHdyje usspuierbe cgoje obasese. Y208o0pHa
cmpaHa uma npaso da cycneHdyje, 00HOCHO da 3aycmasu U38puerse
cB80je obase3e yKOAUKO HAKOH 3aK/by4erbad y2080pa hocmaHe ovu2/aedHo
da dpyza cmpaHa Hehe uzgpwumu 6umax deo cgojux obasesa. [[pedmem
U Yus/b UCMpaxdcusarba ce cacmoje y paceemsagarsy, nojaultbersy, Kao u
CUCMeMamcKoM NPUKA3UBAry yC/108d NO0 KOjUuMA jedHa cmpaHa Modice
Kopucmumu HagedeHo npago. Memod ucmpascusarea o6yxeama aHaausy
mekcma odzoeapajyhux odped6u nomeHyme Kongenyuje, 3amum aHaausy

“zdravkovicuros@gmail.com

™ Pag je HAacTao Kao pe3y/ITaT UCTPAXKUBaba Ha PojeKTy ,0ZrOBOPHOCT y MPABHOM U
JAPYLITBEHOM KOHTeKCTY" Koju ¢uHaHcupa [IlpaBuu pakynTteT YHuBep3uTera y Humy, y
nepuoay 2021-2025. roauHe.

" Pap je usnoxeH Ha MehyHaponaHoj HaydHOj KoHpepeHUHjU ,[IpaBo U ApylITBEHE
BpeAHOCTH", oAp:kaHoj 21. anpua 2023. rogrHe Ha [IpaBHOM dakynTeTy y Humry.
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docmynHe cydcke u apbumpadicHe npakce, Kao U cmaeosd y pe/e8aHmHoj
npagHoj sumepamypu.

KmyuHe peuu: npaso mehyHapodHe npodaje pobe, beuka koHeeHyuja,
aHMUYuNamueHa nospeaoa y2080pa, CycneH3uja usspuersd.

1. YBoaHa pa3MaTpama

TokoM usBplIewa yropopa o MehyHapo/jHOj npoaju pobe, mocToju MoryhHoCT
Jlaje/iHa yroBOpHa cTpaHa (Kymnal, Uiy NpojaBal) NpeTnocTaBy (QHTULUIIMPA)
Jla Apyra yropopHa cTpaHa Hehe u3BpLIUTH GUTaH Ze0 CBOjUX oGaBe3a
uau fa he yY4MHUTH GUTHY MOBpPeAY yroBopa. Y TOM Cy4ajy ce pajH O T3B.
AHTUIMIIATUBHO]j UJIU IPETIOCTAB/bEHO] IOBPELH YTOBOPA, OAHOCHO O MOBPEU
yroBopa npe gocneha. [loctaB/ba ce muTame Aa J je onpaBAaHo Aa jeHa
yroBOpHA CTpaHa 4yeKa Jja Jpyra CTpaHa U3BPILU CBOjy 06aBe3y, YaK U aKo
je o4MIJIeIHO UJIM jaCHO /ia TO U3BpIIEeHe Hehe ycleAUTH, UM [a NpeAy3Me
Mepe ca LIM/beM 3alITUTE CBOjuxX nHTepeca ([pamkuh, CranuBykosuh, 2005:
422). KouBenuuja YH o yroopuma o MehyHapogHoj nposaju pobe us 1980.
roavHe! (gasbe u: beuka koHBeHnWja; KoHBeHIMja), y TOM CMUCJY M0J1a3u
O/l CTAaHOBHIITA /la YTOBOPHA CTpaHa MMa IIpaBo JAa npenysMme ogpebene
NpeBEeHTUBHE Mepe KaKo 60U IpeAynpeJu/ia Uld yMatbuia TeTHe NocaeAule
NOTEHIMjaTHOT HEU3BPLIEHha APYTre CTPaHe.

UnanoBu 71-73 KoHnBeH1uje ypehyjy npaBHa cpe/icTBa Ky1lia v po/iaBLia ycJe
noBpeJie yroopa mpe gocneha u yrosopa ca ysacTonHuM ucnopykama. OBe
o/ipesbe cnazajy y T3B.3ajeJHHUYKa IpaBuJia 3a Ipo/iaBueBe U KynyeBe obaBese.
KoHBeHI[MjOoM Cy y OBy rpyTaliyjy mpaBuJia yBpIITEHE U 0JIpe/ioe Koje TPeTUpajy
HaJZI0OKHaJYy LITeTe U KaMaTy. 3ajeJHMYKA KapaKTepUCTHKa OBUX IIpaBUJa
Ce cacToju y TOMe Jia Ce OHa MPUMemYjy Ha 06e yroBopHe ctpaHe. [Ipuctyn
KoHBeH1M]e je y TOM NOTJIely PA3/IMYMT Y OHOCY HAa IPUHIUNIUjaIHe oA pesibe
Koje ypeDhyjy npaBHa cpeicCTBa KyIIia ¥ IPO/aBIia ycJe/l IoBpe/ie yroBopa Kojy
BpLUHY Apyra cTpaHa. KoHBeHIUja oBa cpe/icTBa ypehyje pa3iMuuTo y OAHOCY
Ha I10J10Kaj Kymiia (41aHoBU 45-52) ¥ Ha noJ103kaj npoaaBia (4iaHoBu 61-65).
3a pasJIMKy OZi TUX CpeJICTaBa, 3ajeilHNYKa IPaBUJia 3a IpoJjaBueBe U Kyn4eBe
ob6aBe3e, KAKO UM U CaM Ha3UB Kake, IPUMEYjy ce He3aBUCHO 0] TOra Ko je

1 KouBeHnuja je goHera 11. anpuJsa 1980. ronuHe y beuy, a cTynua je Ha cHary 1.
janyapa 1988.roaune. KonBeH1Ujy cy fo caza patudukoBaJie 94 apxkape. CoyujasucTudka
denepatuBHa Peny6suka JyrociaBuja patupukoBasa je KouseHnujy 1984. ronuHe
(,Cnyxx6enu nuct COP] - MehyHapoauu yrosopu®, 6p. 10-1/84). Pebynuka Cpbuja npuMemwyje
KoHBeHI1Ujy, Kao jeiaH of paBHUX caen6eHnka COPJ.
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CTpaHa Koja BpIIHY MMOBPEAY YTOBOPa, OJHOCHO KO je CTpaHa Koja TPNH TaKBY
HOBpeAy.

KonBeHnuja mocpeactBoM 4djaHoBa 71-73 npeasuba aBe moryhHocTH, y
3aBHUCHOCTH 0/l OKOJIHOCTH, 3a CTPaHy KOja aHTULIMIIMPA HeU3BplIeke 06aBese
JlpyTe cTpaHe:

a) Aa cycneHjyje U3Bpllee CBOje 06aBes3e;
6) la pacKMHe yroBop.

UnaH 71 KoHBeHIMje KOHKpeTHO ypehyje NpaBo yroBOpHe CTPaHe ia CycleHAayje
M3BDpIlehe CBoje 06aBe3e YKOJUKO peJBU/IU 1A pyTra yToBopHa cTpaHa Hehe
W3BPLIMTH OUTAH Jle0o CBOjUX 06aBe3a - T3B. aHTHULMIIaTUBHA NOBpe/ia yroBopa.
[IpaBo yroBopHe cTpaHe a pacKMHe YTOoBOp ycJje[ aHTULUIIaTUBHE [0Bpee
yroBopa je ypeheHo yiaHoBuMa 72 u 73 KonBeH1uje. OBo nuTambe, 360r CBOje
creniuUIHOCTH, KOMIIJIEKCHOCTU U 3HA4aja, 3ac/AyKyje N0CeOHY NaXKky U
camMocTaJiHy o6pajy. CTora je npeAMeT UCTPa)kMBakba OBOI pajia OrpaHUYeH
Ha ycJioBe Koje KoHBeHIIMja, KOHKpeTHO 4JaH 71, npeasubha 3a kopulihemwe
IpaBa Ha CyCIleH/l0Bake U3Bplliemna o6aBese.

Pemiewse Koje je npegBuheHo ynaHoM 71 KoHBeHIMje o/ipas je HacTojamba
BbEeHUX KpeaTopa Jia ocTBape JiBa LiuJ/ba. [IpBU UJb o pa3yMeBa o4yyBame
yroBopa (s1aT. in favorem contractus) U NolITOBake NPUHLMIA Jo6pe Bepe
y MehyHapoJHUM TProBadykKWM omepalujama. JIpyru Iu/b ce CacTOju Yy
NpeBeHIMju KOMIJIMKOBAaHUX U CKYIIMUX CIIOPOBA KOjH MOT'y HaCTaTH [10BOJIOM
HM3Bpllekha yroBopa ca eJIeMeEHTOM UHOCTPAaHOCTH. 3aMucao KouBeHIyje je fa
ce, IOCPeICTBOM [IOMEHYTHUX O pe/iou, TOKOM H3Bpliewa yropopa oMmoryhu
aZileKBaTHa [[paBHa 3alUTHUTAa 3a YTOBOPHY CTPaHY yYKOJHUKO Ce MOKe, HA OCHOBY
00jeKTUBHUX OKOJIHOCTH, NpeBUJIeTH Jla Jpyra yroBopHa CTpaHa Hehe
WM3BPLIUTH OUTAH 0 CBOjux o6aBe3a (Silveira, 2005: 3).

[lpeMa JOCTYyNHUM U3BOpUMA Y JIUTEPATYpH, JOKTPHHA aHTHULUIATUBHE
NoBpeJie yroBopa MOTHYe U3 eHIJVIECKOT NTpaBa U HacTaJia je cpeguHoM 19.
Beka.” O Ta/a je oHA MPUCTYTHA ¥ aHIVIOCAKCOHCKOM MPAaBHOM CHCTEMY, 10K
je IMBUJIHU CUCTEMU He mpenos3Hajy (Strub, 1989: 477). Penaktopu Beuke
KOHBEHIMje Cy IIpey3eJ/id 0BO pelllelbe aHIJIOCAKCOHCKOT NMpaBa, ca HaMepoM
Jla3alITUTe UHTEpece yTOBOPHE CTPaHe K0joj IPeTH OMaCHOCT 0/ HEU3BPILEeha
ob6aBe3e Jipyre yroBopHe CTpaHe. YTOBOp 0 IpoAaju pobe npeAcTaB/ba IpaBHU
[0Cao ca pelUIpoYHUM o6aBe3aMa YrOBOPHUX CTpaHa. Y foMaheM npomerty,

2 Papu ce o npecyau y npeamety Hochster v. De La Tour, 2 EL. & Bl. 678 u3 1853. rojjuHe,
rJie je CyZi yCTAaHOBHO /1a yTOBOpHA CTPaHa MOXKe /la TYKH JIPyTy CTpaHy 300T HEU3BpIIEHha
HeJslocIesie 06aBe3e aKo je U3BpIIekhe TaKBe o6aBese nocraso HeMoryhe npe gocneha
(Campbell, 1905: 64).
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Hen3BpIlIeHe 06aBe3e YrOBOPHe CTPaHe NMpeJcTaB/ba MPo6JeM, aIu ce OH Mo
NpaBUJIy UCIIO/bABA ¥ J]aJIEKO CJIabUjeM NHTEH3UTETY Hero IITO je TO CJAyYaj
ca MehyHapoZHUM TProBadykuM onepanujama. 06aBese U3 yroBopa o npojaju
ce MaxoM M3BpIIABajy CUMYJITAHO, LITO U3 [T03HATHUX pa3Jiora Huje Mmoryhe
Ko/, MehyHapoHe nposaje po6e. Kog yrosopa o MehyHapoiHOj po/iaju pobe
je cBojcTBeHO Jla udMehy YMHUA6e U NPOTUBYMHUA0E MOCTOjU onpeheHuU
BpeMeHCKH pa3MaK 4yHje je Tpajare YCJI0B/beHO OKOJHOCTHMA YTOBOPA MOMYT
yAa/beHOCTH KYyTI[a U MPO/IaBlia, BpCTE U MOZAJIUTETa IPeB03a U CJ1. JIoKTpruHa
aHTULUIATHUBHE MOBpe/ie, CTOra, UMa QYHKILHjY Aa npeBasube, UM yMambU
JIejCTBO pHU3HKa KOjU MOTY HAacTaTU TOKOM BPEMEHCKOI pasmaka usmebhy
npectanuja (Ziegler, 2006: 355).

YroBop o MehyHapo/iHOj IpoAaju pobe je, MOMYT CBAKOr yroBopa 0 NPoAajy,
CUHAJIarMaTUYKH yTOBOP, I/le Cy 06€e YTOBOPHE CTPaHe UCTOBPEMEHO TOBEPUIIALL
U IY>)KHUK. Y CUTYalUjH Koja je KOHKpeTHO oZipeheHa yiaHoM 71 KonBeH1uje
MMaMo JIBe CTpaHe — CTPaHY Koja je BepHa YyTOBOPY Y 0YeKYje U3BpIlehe 06aBe3e
Y CTpaHy 3a Kojy ce IpeTNocTaB/ba Jja Hehe U3BPIIUTHU Ty 06aBe3y. /lakJe, y
OZIHOCY Ha KOHKpPeTHY 06aBe3y YHje ce HeUu3Bpllekhe aHTULUIIHPA, CTPaHa
BepHa yroBOpy je MoBepuJiall, [IoK je pyra cTpaHa AY>KHUK. Y foMahoj u cTpaHoj
JIUTEPATYypPHU Ce HAaWJIa3u HAa PA3HOJIUKOCT TEPMHUHA NPUIHMKOM O3HAYaBamba
YTOBOPHUX CTPaHa y KOHTEKCTY usaHa 71 KonBeHnuje. [IpUcTyTHU Cy TEpMUHU
MmonyT ,jefiHa cTpaHa“ v ,Apyra cTpaHa“ (oBe TepMHUHa ynoTpebs/pbaBa U cama
KoHnBeH1Mja), ma v ,poro6aTHU" TEPMUHHU Kao LITO Cy ,,CTPaHa KOja aHTUL UM Pa
noBpeAy" W ,CTpaHa 3a KOjy ce IPeTHOCTaB/ba Jla Hehe U3BPIIUTH YToBOp“. ¥
JIUTEPATYPU Ha €HIJIECKOM je3MKY 3a CTPaHy KOja aHTULUIIKUPaA IOBPeAY ce
4eCcTO KOPUCTU U TEPMUH ,HeBUHA cTpaHa” (,innocent party“). OBaj TepMUH 61
ce y IyXy CPICKOT je3MKa MOrao npeBecTH Kao ,yroBopy BepHa cTpaHa“. Kako
6u u36erao Ayre ¥ pasHoJIMKe OAPeAHUIIE V pajly, ay TOP Ce onmpezesno Aa 3a
O03HayaBake YTOBOPHUX CTpaHa yIJIaBHOM KOPUCTU TepMUHEe ,ll0Bepuaal’ U
LAYKHHUK", U3 pa3Jiora Koju Ccy Ha NOYeTKY OBOT Mmacyca JaTH.

2. ﬂpaBO Ha CyCI€EHJ0Bakh€ U3BPLHICHa o6GaBe3e - M0JIa3He HallOMeHe

Ba)XHO je Ha moyeTKy HarJIlaCUTH Jla CyCIleHJl0Bame U3Bpllema obaBese
Ha OCHOBY aHTHIIMIATUBHE IOBpeJie YyroBopa He IpeJicTaB/ba MOBpPeAY
yroBopa YKOJIMKO je aHTULMIALlMja OCHOBaHa. [IpeMa cTaBy cy/icke npakce,
CycCIleH/I0Bak€e U3BplIeHha Ha OCHOBY 4siaHa 71 KoHBeH1Uje npeacTaB/ba
Kopulihewe npaBa Ha jeJJHOCTpaHy MoAUdHUKaLUjy BpeMeHa M3BplIeHma
o6aBese.’ Y iuTepaTypH ce NaK HABOJH /la OBO CPEJCTBO, Y LIMPEM CMHUCIY,

3 Ilpecypa OkpyxHor cyga y lltengany (Hemauka), y npeameTty Granite stone, 6p. 22 S
234/99, 01 12. okTo6pa 2000. rogune (CLOUT case No. 432).
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npe/cTaB/ba eMaHallujy NPUroBopa HEUCNIYbewha yropopa (JatT. exceptio non
adimpleti contractus) (Buayc, 1981: 161). MehyTum, oHo unak octaBsba ojipeheHu
IPOCTOP 3a NOr'peLIHY NPOLEeHY, UJIK YaK 3/10ynoTpeby. 360r Tora ce NoCTaBUJI0
U nuTame Aa . y KonBeHIUjy Tpeba yHOCUTH NPUHIUI exceptio non adimpleti
contractus, Tj. 0 HeM3BPpLIeY IPe poKa KOju je HaBeZieH y yropopy (Busycetal,,
2008: 240). Pemiemwe ce unak cacToju y ToMe ia ipyra yroBopHa CTpaHa, ako
ce Cyo4Hu ca HEOCHOBHOM CyCIIeH3MjOM M3BpllIewa 06aBe3e Apyre yroBopHe
CTpaHe, HAa pacnoJiarawy uMa ojaronapajyha cpeactsa koja cy KonBeHnpjom
npejBubeHa ycies noBpeJie yropopa. AKo CTpaHa CyClieH/jyje U3Bplletbe CBoje
o6aBe3e 6e3 OCHOBA KOju cy npeaBuheHHu oapenbama yiaHa 71 KoHBeHnuje,
OH/Ia HECYMIbUBO YHHHU MTOBpeY yrosopa.*

[IpeMa cTaBy jeiHOT fAeJia CyACKe MpaKce U JOKTPHHE, yTOBOpPHA CTpaHa -
MoBepuJIall MOXe CYCIEeHJIOBAaTH U3BplIeHe CBOje o6aBe3e Mpe MpoTeKa
pOKa 3a U3Bplleme 06aBese Apyre cTpaHe — AYKHUKA. AHTULUIATUBHU UJIU
Ooyayhu KapakTep MOBpeJie yroBopa IoJa3y oJf Tora Zia 1o CTBapHe MoBpe/jie
yroBopa HUje Jo1L1o, Beh caMo IMOCTOjuU ONACHOCT Ja Jlo Tora Moxe Johu
(BykagunoBuh, 2012: 561). OHOor MOMeHTa Ka/ia pOK 3a U3BplIekhe 00aBe3e
AY>XHUKa NpOTeKHe, IOBepuJal, ce BUIle He MOXKe KOPUCTUTHU CpeLiCTBOM
13 yiaHa 71 KoHBeH1Mje: pa3Jior JieXKh y YHUbEHULU J1a je IPOTEKOM poKa
3a UCnywewe o6aBe3e HACTYINUJIA CTBAapHA, a He aHTULMNIAaTUBHA NOBpeJia
yroBopa. [loBepuJian, ce y Toj CUTyal[Uju MOXe KOPUCTUTHU CPeACTBUMA KoOja
cy oaroBapajyhum oapesn6ama KonBeHluje npe/BuheHa 3a cayyaj peaJiHe
noBpezie yropopa.® Iloctoje, MehyTHM, U CTaBOBH Y CY/[CKOj IpaKCH KOju
HWCTHUYY A 10 0BOM NKMTaky NOCTOjU NpaBHa Npa3HyMHa y KoHBeHLWju U fa
MpaBo HA CyCNEeH/0Bakbe U3BPIleha He Tpeba TYMAuUTH PEBUIIE CTPUKTHO.
[Ipema TUM cTaBOBUMa, Y KOHBEeHIIMjHU IOCTOjU reHepaIHU IPUHLUII IpeMa
KOMe MOBepHUJIalL] YBEK MOXe 3ayCTAaBUTH U3BPIlehe CBOje 06aBe3e ca [IU/beM
o6e36ehema BasbaHOT HU3BpIlIekha 00aBe3e 0] CTpaHe AyKHUKA.® OBaj cTas

4 Tlpecyxna OkpyxHor cynay @pankpyptyy npenmety Italian shoes, 6p.32 C1074/90-41, o1,
31.janyapa 1991.roaune (CLOUT case No. 51) (kyniyy je cys npu3Hao NpaBo Ha HAZOKHAAY
HITETe MOLITO I'a TPo/jaBall HUje 0iMax 06aBeCTHO Jia je CYyCIIeHJ0BA0 HCIIOPYKY); TpecyAa
denepasHor cyaa lllBajiapcke y npeameTty Scooters, 6p. 4C.94/2006, ox 17. jyna 2007.
ropuHe (CLOUT Case No. 936).

5 Opsayka Ap6uTtpacHor cyaa MehyHaposiHe TproBauke koMmope y npegmeTy Roller bearings,
6p. 9448, ox 1. jyna 1999. rogune (CLOUT case No. 630) (kymniy HUje IpU3HATO NpPaBo Ja
CycIeHAyje U3Bpllee 06aBe3e Mu1ahama [jeHe HAaKOH IITO je IPUMHUO HCIIOPYKY Hecaobpa3He
po6e).

6 Ilpecyna BpxosHor cyza [losbcke y npegmety Spoldzielnia Pracy “A” v. GmbH & Co. KG op,
11. maja 2007. rogune (CLOUT case No. 1080) (npema ctaBy Cyza, Kynal, Koju ©Ma MpaBo
Jla 3axTeBa 3aMeHy UCIIOpYy4YeHe po6e UMa IPaBo U /1a UCTOBPEMEHO CYCHEH/yje U3BPLIEhE
CBOje 0baBese).
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ce YMHH NPUXBAT/bUBHUjUM. [loBeprony 61 CBaKako TpebaJio JO3BOJUTH /A
CyclieH/lyje U3BplIeHk€e CBoje 06aBe3e U HAKOH MPOTeKa poKa 3a U3BPILIEHkhe
o6aBe3e AYKHUKA, OJJHOCHO Ka/ja HACTYNH CTBapHa NoBpeia yrosopa. Oxpeznbe
KonBeH11je koje ypehyjy npaBHa cpecTBa Kynia (41aHoBu 45-52) v npogaBiia
(4s1aHOBHU 61-65) ycse moBpesie yroBopa He NOMHUIBY U3PUYHUTO Ja Kymalj,
OJZIHOCHO MpOo/iaBall, MOTY CYCIIEHJ0OBaTH U3BpIlele CBoje o6aBese ycJe[
HoBpe/Jie yroBopa Jipyre ctpaHe. OBo ce 3aMCTa U MOXe TYMa4yUTH Kao jelaH
oj nponycta KoHBeHIMje /1a HA ZI0BOJLHO jacaH HAYMH iepUHUIIIE HEKA TUTakba.
MebhyTHM, ocHOBaHOCT ynoTpeGe 0BaKBOI IIPABHOT CPE/ICTBA je MOCBE JIOTUYHA
Y OHO Ce MOKe KOPUCTUTH Y KOMOHUHAIUjU Ca MPUHIIUIINjaJIHUM CPeICTBUMA
koje KonBeHlMja npeaBuba 3a Kynija v npojasia (4iaHoBu 45-52 u 61-65).
[ToBepuuian Tpeba Jla UMa MpaBo Jia ,,3ayCcTaBu" U3BpIlIee CBOje ob6aBe3e
YKOJIMKO Ce CyOuHt ca 036MJbHOM NOBPEJIOM YTOBOPA, U TO CBE ZIOK Ce MOBpPesa He
OTKJIOHU. AKO je 06aBe3a 1y>KHHUKa J]0CIeJsIa U OH je HUje U3BPILIHO, He MOXKEMO
ONpaB/aHO OYEKUBATH 0J] IOBEPHOIIA Jla Ha/la/be PU3HUKY]je U YPEeHO U3BPILIU
CBOjy o6aBe3y. nak, cycneH0BakeM U3BpIliekha CBOje 06aBe3e MoBepuJall
¥ caM MOXXe YYUHUTH NoBpey yroBopa. OH ce y TOM C/y4ajy He MOXKe BHILE
cMaTpaTH ,yrOBOpPY BEPHOM CTpaHOM". 360T Tora noBepuJial, Mopa BOAUTHU
padyHa Jia cycneHJ0BalkeM U3BpILeHha CBoje 06aBe3e He HAYWHU IMOBPEAY
yroBopa Koja je 0361/bHUja 0J] OHE MOBPe/ie KOjy YMHU JIYKHUK, KAKO ce He OU
CYO4HO ca MPOTHUB3aXxTeBHUMa Ay KHUKA.

CycneHioBame U3BplIeHha 06aBe3e Tpeba pa3IMKOBATH U 0J] pacKK/ia yroBopa,
mto KonBeHMja M ynHU. CyclieH10BakbeM U3BpIeha yroBop ce ,cTonupa“. He
npecTajy NpaBa U 06aBe3e yrOBOPHUX CTPaHa (LITO je c/aydaj ca pacKUJoM) U
I[1J/b OBOT IPABHOT CPeJICTBA HUje yIIepeH Ka MpeCcTaHKY YTOBOPHOT 0AiHOCa, Beh
Ka ’beI0OBOM 04Uy Baky, 0JJHOCHO U3BpLIEHY (Havyeso in favorem contractus).” OBo
CpeACTBO UMa npuspemeHU Kapakmep U NoBepuJiall lbMe BPILUU NPUTHUCAK Ha
JY>KHUKa /1a ra Ha oroBapajyhu HauvH yBepH Jia he cBoje 06aBe3e U3BPLIUTH.

['eHepa/iHO, mOBepuUJalL, MOXe CYCIIeH/I0BaTH U3BplIewe CBoje obaBe3e U3
HCTOr yrOBOpa KOjU je OCHOB U AYHHUKOBe o6aBe3e. MehyTum, nosepual
MO>Ke CyCIIeH/I0BaTH U3Bpliemke 06aBese Koja IPOUCTHYE U3 pyror yropopa
ca Iy»KHUKOM YKOJIMKO Ce paZ1 0 YTOBOPY KOjH je y 6JIMCKOj Be3U ca yrOBOPOM
y Be3H Kojer ce aHTUIIMIIMpaA HeU3BplIewe o6aBese fyxHUKaA.? Takohe, HUje
HEONXOZHO Ja MOBepujaL CyCclleHAyje U3BpIIeHhe HeKe 0/ CBOjUX OCHOBHHUX
o6aBe3a. OH TO MOXe YYMHUTH U y OJJHOCY Ha criopeJHy o6aBe3y. [pyrum
pednMa, He 3aXTeBa ce Jla 06aBe3a YMje ce U3BpLIEHe CyCleHAyje M o6aBe3a 3a

7 TpecynaBuuer peruonasnsor cygay Kenny y npeamety Chemical products for agricultural
use, 6p. 16 U 62/07, ox 19. maja 2008. rogune (CLOUT case No. 1231).

8 Ilpecyna Okpy:xHor cyza Jy:kHor aucTpukTa byjopk y npegmety Doolim Corp. v. R Dol
LLC op 29. Mmaja 2009. ropuHe.
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KOjy ce aHTULUNMpa Jja Hehe 6UTH U3BplIeHa 6y/ly eKBUBaJIeHTHe 110 3Ha4ajy
(Schwenzer, 2016: 1007). lllTaBullle, moBepUJall U He MOpa CYyCIEHIOBATHU
U3BplIeHe 06aBe3e Kao TakBe, Beh MoXKe CTONUPATH U paJiibe Koje Cy IoBe3aHe
ca mpupeMoM 3a uU3Bpllewe o6aBese (Strub, 1989: 477; Ziegler, 2006: 355;
Schwenzer, 2016: 1007).

3.¥YcaoBHU 3a CyClieHAO0BaKkb€ U3BpILICH A oGaBe3e

[IpaBo Ha cyclieHJ0Bam€e U3BplIeHka 06aBe3e ycJie aHTULIMIIaTUBHE TOBpe/Jie
yroBOpa, Kao LITO je MOMeHYTO, ypeheHo je uranoM 71 KoHBeHIUje, Yuju cTaB
1 rnacu:

»(1) JedHa yzo80pHa cmpaHa modxce 00104 cumu u3gpuierbe c8ojux 06asesd ako,
noc./ie 3aK/byyera y2080pa, nocmaxe oyuz/1edHo da dpy2a cmpaHa Hehe uzgpuumu
6uman deo ceojux obasesa ycieo:

(a) 036usbHO2 Hedocmamka cnocob6HOCMU 3a U38puierbe UAU KpeduimHe
cnoco6HoCcMU; UAU

(6) FeHoe noHawarea y noeedy npunpemad 3a u3gpuierse Uu u3epuierbd yeoeopa.”
Ynan 71(1) KouBennuje npeBuba fa jejHa cTpaHa — noBepuJal (Kynar Uan
po/iaBall) MoXe OJIOKHUTH U3BPLIEHEe CBOjUX 06aBe3a aKo MocJie 3aK/byYerha
yroBOpa OCTaHe OYUIJIEAHO J1a [pyTa CTpaHa — IY>KHUK Hehe U3BPIIUTH GUTAH
Jleo cBojux o6aBe3a. 3 HaBeJieHe o/ipe/iGe ce MOT'Y U3/IBOjUTH YCJIOBH KOjHU Ce
MOPajy KyMyJIJaTUBHO UCIYHUTH KaKo OW MOBepHJIAl] MOrao OCHOBAHO Jia ce
CJIy>KH ITPaBOM Ha CYCIEeH3HU]jy U3BpILIEHA CBOje 06aBe3e. Je/laH yCJIOB je Be3aH
3a cmeneH u3gecHocmu fa he nmoBpejia HACTYNUTH, IPYTH 3a cmeneH nospede,
Jl0K ce Tpehu ogHOCH Ha 8peme aHmuyunayuje.

A) CreneH u3BecHocTH Aa he noBpega HactynuTu. Yian 71(1) KouBeHnuje
HaBOJM Jla Tpeba Jja NocTaHe OYMIVIEJHO /a Apyra cTpaHa (Jy>KHUK) Hehe
M3BPIIUTHU OUTAH €0 CBOjUX 06aBe3a.

Y norsiey oBor ycsioBa, KoHBeHIIMja He 0CTaBJ/ba NPEBEJIMKU IPOCTOP U CJI0601y
3a TyMaueme, Beh ynyhyje (mocpeactBom Tayaka a) M 6) ctaBa (1) usaHa 71 Ha
JIBE aJITEPHATUBHO NOCTaBJ/beHE OKOJIHOCTH KOje MOTY NMPYKHUTH OCHOB jacHe
aHTHUNOUIAIUje Aa AY>KHUK Hehe u3BpmMTH 6UTaH Jeo cBojux o6aBe3a. [IpBa
OKOJIHOCT je 036U/bHU Hedocmamak ChoCOGHOCMU 3a U3spulerbe Uau kpedumHe
cnocob6Hocmu dydxcHuka (Tadka a). /lpyra OKOJIHOCT je noHawarse QyxHcHUKA y
nozsedy npunpema 3a u3spuierbe U/au u3spulerba y2osopa (Tauka 6). [loepuaar
CBOjy MPETIOCTaBKY Aia AYKHUK Hehe U3BPIIUTH OUTaH Jle0 CBOjUX 06aBe3a He
MO3Ke 6a3uMpaTH Ha APyradyvjuM OKOJHOCTHMA OCUM IOMeHYy THUX. Mako cy oBe
JIBE OKOJIHOCTH, UJIU KPUTEPHUjYMHU, IOCTAB/bEHE AJITEPHATUBHO, TO He 3HAYH
Jla Cy UCKJ/by4Y€eHe CUTYyalUje Yy KojuMa 06e OKOJIHOCTU Mory HacTaTu. To 6u
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CaMo OCHAXMJI0 OCHOB aHTHIMNALHje U moBehasio 036U/bHOCT NMPETIOCTABKE
Jla 1y>KHUK Hehe U3BpIIMTH OGUTAaH Zle0 CBOjUX 06aBe3a.

CTeneH ,04YMUIJIeIHOCTH" A AYKHUK Hehe U3BPIIMTHU GUTaH Ze0 CBOjUX
o6aBe3a Mopa 6UTH JJOBOJbHO 0361/baH U MOpa Ce 3aCHUBATH Ha 06jeKTUBHUM
yumweHunama (Enderlein, Maskow, 1992: 285). Huje noBoJ/bHO J1a MOBepUJIalL
Ha OCHOBY CBOje Cy6jeKTUBHE MpOlieHe YCTaHOBU TaKBy ouuIyiefHOCT. OH He
MOKe CYCIIeH/I0BaTH U3BpIlele CBoje o6aBe3e 300T HegedpuHUcaHor ocehaja
Ja he gpyra ctpaHa yckpaTuTH usspuiewe (hupuh, 2018: 194). [locTojame
OUYUTJIEJHOCTH NIOIBPraBa ce KpUTEPUjyMy pa3yMHOT JIUL[Q, UJH ,06jeKTUBHOT
nocMaTpaya“: HoTpe6HO je Jja ce yCTaHOBH Jja 6U pa3yMHO JIMLe UCTUX CBOjCTaBa
Kao W IMoBepuJial, (Tprosal] y UCTOj GpaHIIN), © Y UCTUM OKOJIHOCTUMA,
3aKJbY4HMJIO /1A je OYUTJIeHO Jla AY>KHUK Hehe U3BPLIUTU OGUMTaH Jle0 CBOjUX
o6aBe3a (Honnold, 1999: 430; Schlechtriem, 1986: 94). KpuTepujym pasymMmHor
JIUILA IPUJIMKOM TyMayeka M3jaBa U IoHalllakha yTOBOPHE CTPaHe yCTaHOBJ/bEH
je n4saHoM 8 KoHBeHIIHje, KOjU IpeiCTaBJ/ba tbeHY OIILITY OZpei6y U IpUMebyje
ce U MPUJIMKOM TyMayeha ,04UI/eJHOCTU" Y KOHTEKCTY NpUMeHe ysaHa 71
Koupennuje.” He 3axTeBa ce, faKJe, IOCTOjatbe allCOJIYTHE CUTYPHOCTH Jia
JNy>KHUK Hehe U3BpPUIMTH GMTAH /le0 CBOjuX o6aBe3a, Beh fa y Be3u ca TUM
MOCTOjU OUYMIJIEJJHOCT KOja je CBOjcCTBEHA y yOGHUYajeHOj ITOCJT0BHOj MPaKCH
(Bennett, 1987: 522).

C 063upoM Ha To 1a KoHBeHIIWja He TpeiBUha BoWY 3a POIEHY OUMTJIEJHOCTH,
CyZicKka U apbuTparkHa Ipakca je y BHUIlle HaBpaTa TyMadyuja KOHKpeTHe
OKOJIHOCTH CJIy4ajeBa ¥ Ha OCHOBY IbHX je CTelleH ,jacHohe" moiBpraBaJia TeCTy
030UJHbHOCTH.

Kaza je y nuTamy KpUTepujyM M3 Tauke a) ctaBa 1 4ysnaHa 71 KonBeHnuje -
036u/bHU Hedocmamak cnoco6HOCMU 3a U3Bpulerse Uau KpedumHe cnocobHocmu
JYJCHUKA, Kao WITO caMa popMyJialikja HaBOH, JYKHUK Ce MOpa CYOUHUTH ca
0361/bHOM CMETHOM 3a U3BpLIEHe 06aBe3e, 0HOCHO ca 036U/bHOM KPeIUTHOM
Hecnoco6Houhy. TakBe 0KOJIHOCTH MOPajy GUTH AOBOJbHO 030UJ/bHE U jacHE U
Ha [I0BEPUOLY je [a JoKaKe bbHXO0BO NOCTojame. [locTojare 0BUX CMETHU MOpa

9 UYuax 8 KonBeHlWje riacu:

,(1) Y cMucay oBe KOHBeHIIMje, U3jaBe U Jpyra MOHalllamka jeJjHe CTpaHe TyMauuhe ce y
CKJIAly ca beHOM HaMepOoM Ka/ja je pyra cTpaHa 3HaJla Ty HaMepy WJIY joj Ta HaMepa HUje
MoOTJ1a 6UTH Helo3HaTa.

(2) Axo npeTXoZHU CTaB He MOXKe /la Ce IPUMEeHHU, U3jaBe U Apyra IoHalllaka jefiHe CTpaHe
TyMauunhe ce OHaKO Kako 61 X pa3yMHO JIMIle UCTUX CBOjcTaBa Kao Apyra cCTpaHa CXxBaTHJIa
y UCTHUM OKOJIHOCTHUMA.

(3) IpunnkoMm yTBphuBama HaMepe je/lHe CTPaHe UJIM CXBaTakha Koje 61U UMaJlo pa3yMHO
nune, Bojuhe ce pauyHa o CBUM pesleBaHTHUM OKOJIHOCTHUMa CJy4aja yK/by4yjyhu buxoBe
nperoBope, MpakKcy Kojy cy cTpaHe Mehyco6HO ycrnocTaBu/le, o6U4aje U CBaKO AOLIHUje
MoHallake CTpaHa.”
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peaJiHO IIOCTOjaTH U He MO>Ke Ce 3aCHUBATH Ha NpeTnocTtaBkaMa. [lojammema
pajy, moBepuJIal] He MOKe CYCIIEeH/J0BATH U3BPILee 00aBe3e jep NpeTIoCcTaB/ba
Jla Ay>KHUK Hehe U3BPLIUTU GUTAH /€0 CBOjUX 06aBe3a ycJiesi OKOJHOCTH 3a
KOje moBepuJiall, Takohe mpeTHocTaBJ/ba, Aa he HacTynuTu. YumweHuUle Koje
Cy OCHOBA 3a IPETIOCTAaBKy [IOBpeJie yTOBOpa MOpajy CTBApPHO NOCTOjaTH U
MOpajy ce foka3aTu. Ha npuMep, y jeIHOM cJiy4ajy KYILy je IPU3HATO IPaBo
Ha CyCIleH3Ujy C 063MpOM Ha TO /Jja je HeJBOCMHUCJIEHO J0Ka3ao0 /ia ce IpoJiaBall
CYO04HO ca pecTpUKIIMjaMa Koje My je HAMETHYO HeroB CHabieBay, U Ha 0CHOBY
yera je 1MocTaJlo jacHO Jia npojaBal Hehe Mohu fia U3BpLUIM UCIIOPYKY pobe
kynuy.' HacynpoT ToMe, y jeJJHOM ipyroM NpUMepy, NPoJaBIy HUje IPU3HATO
IpaBo Ha CYCIeH3H]y jep je TO CBOje paBo 6a3rMpao Ha NPEeTHOCTaBLH (a He Ha
jacHoM foKasy) na poba Mox/ja Hehe ogroBapaTu 3/[paBCTBEHUM CTaHJapAUMa
y 3eMJbU KyIla, a cTora Kymnal Hehe Mohu Jja npey3Me UCHOPYKY U NJaTH
eny.!!

036u/baH Hedocmamak cnoco6Hocmu ce MOXXe MaHU(EeCTOBATH U3 OKOJIHOCTHU
Jla ce MpUnpeMa LITPajK 3al0C/AeHUX KOjHMa je TpoJaBal ocjojasal, 3aTUM
Y3 3BaHHUYHe 3abpaHe yBO3a UJIW U3B03a oJipeheHe pobe, TPrOBUHCKOT eMbapra
U cJ. [lakJsie, KoJ yrOBOpHE CTpaHe MOXe HAaCTYNMUTH 036U/bHU HeJJoCTaTakK
CIIOCOGHOCTH 32 U3BpIIeHe 06aBe3e YaK U Ka/ia je ’heHa GUHAHCHjCKa CUTYyalluja
oasinyHa (Chengwei, 2003: 132-133). [IpuToM, HUCY peJieBaHTHH pa3Jio3u 360r
KOjUX je HACTYIMUO 036U/bHU Hedocmamak choCOOHOCMU — HUje HeONXOAHO Ja
je To mocJeAuIla Heurje KpUBHIE HUTH je MOTpebHO Jla ce yTBphyje Heunja
OJIFCOBOPHOCT 360T HAaCTyMakha 030MJ/BHOT HeJlocTaTKa cmocob6HocTH (Rimke,
2001: 286-287).

Hedocmamak kpedumHe choco6HOCMU ce Takohe MoKe MaHHUPECTOBATH KO/l
00e yroBopHe CTpaHe: He caMO KO/ KyIllla Koju ©uMa 06aBe3y /a MJIaTH LeHy
HEro ¥ KoJ| po/iaBIlia KOjU MOXe 3aMacTH y Tellkohe MpUIMKOM NpUGaB/bakba
duHaHCcupaka NPOU3BO/be pobe Koja je mpeaMeT yroBopa. Mnak, noctaBsba
ce MUTame LITa Ce CBe MOXE MOJBECTH O/l TEPMUH ,HEJIOCTATAK KpPeJHUTHE
croco6HocTH". [I[peMa MUILIJbeWY Yy IUTEPATYPH, TO Ce IOAYAApa ca MIPOMEHOM
dUHaHCHjCcKe cUTYyalHje, OJHOCHO IOropliakbeM E€KOHOMCKE CHUTyalluje
yroBopHe cTpaHe y mupeM cMucay (Chengwei, 2003: 133).

llITo ce TU4Ye KpUTepujyMa U3 Tauke 6) ctaBa 1 4ynaHa 71 KonBeHnuje —
noHawarse OyHCHUKA y no2i1edy npunpema 3a usspulerbe Uau U3spulera y2080pa,

10 IIpecyna Bumier peruoHaJsiHor cygay Xamy (Hemauka) y npeamety Furniture, 6p. 19 U
127/97,0x1 23.jyna 1998.rogune (CLOUT case No. 338); npecyaa BpxoBHor cyzna Ayctpujey
npeamety Propane gas, 6p. 10 Ob 518/95, oz 6. edbpyapa 1996. rogune (CLOUT case No. 176).

11 TIpecypa OxpyxHor cyfay Xeptoren6owy (Xosnanguja) y npeamety Malaysia Dairy
Industries v. Dairex Holland op, 2. okTo6pa 1998. roguHe (y KOHKpEeTHOM CJay4ajy, Kynal je
MOHY/IMO OMNLUjY Aa pey3Me UCIIOPYKY Y CJ1060iHOj 30HU).
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OH ce Tpe6a TYMaYMTH Ha HAUMH /ia TOHALIabe AY>KHHUKA MOpa GUTH TaKBO /ia
npy>ka 0361U/baH OCHOB 3a 06jeKTUBHY NMPETIOCTABKY /1a OH Hehe U3BPUIUTHU
OUTaH [1e0 CBOjUX 06aBe3a. [IpHIMKOM olielBakba CTeNeHa 030U/bHOCTH TAKBe
IPETIOCTaBKe MOXe MOCJAYXKUTH U IOHAIIake Y KHUKA NPUJIUKOM U3BplIetha
paHHUjuX yroBopa ca nosepuorneM. Tako, Ha puMep, HEU3BPIIEH e 06aBe3e KynLa
Jla IJIATH LeHY UJIH 33/I01ibebe ca nahameM [jeHe Ha OCHOBY NMPETXOAHUX
yroBOpa MOKe MOCJYKUTH Kao OCHOB IPETHOCTaBKe /a he Kynar moBpeJUTH
Ty 06aBe3y U KO/l yroBopa I/ie TakBa o6aBesa jolll yBeK Huje ocresa.'? [Iponyct
Kymnua Ja 06e36eau epeKTUBHY 6aHKApCKy rapaHIiydjy Takohe npejcTaB/ba
JI0BOJbHO 036MJbaH CTeleH ,jacHohe" 1a Kymnal, Hehe U3BPIIUTHU GUTAH JIe0 CBOjUX
o6aBe3a.”® CUTyalHjy OKO TyMadyewa CTeleHa 036U/bHOCTH aHTUIUTALIHje
MOTY HapOUYMTO M0jeITHOCTABUTH U3jaBe CaMUX AY>KHHUKa J1a Hehe U3BpumuTH
cBOje o6aBe3e. Ha mpuMep, ako Kymnan yHanpe/ u3jaBu jJa Hehe U3BpmuTH
npeysuMame ucrnopyke.'* Ca gpyre cTpaHe, YKOJHKO MOHAIIakbe NYKHUKA
He yrpo’kaBa YTOBOPHH OJHOC ¥ 030MJbHOj MepH, oBepuialn Hehe mohu aa
CycneH/1yje u3Bplieme cBoje 06aBe3se. Takohe, NOHalIake AYKHUKA MOpa GUTH
y Be3u ca o6aBe3aMa Koje Jy»KHHUK Ma Ha OCHOBY yrosopa uiu Konsennuje.
[ToHalame Koje ce He MOKe ZIOBECTH Y Be3y Ca U3BpIIeHeM 06aBe3e YKHUKA,
He MOXKe NMOCJYKHUTH Kao 0CHOB aHTHLMNALIHje TOBPe/ie YroBopa.

b) CTeneH noBpeje yrosopa. Heonxo/iHo je fia moBepuJial, aHTULMIIKMPA Jja
JYKHUK Hehe U3BpPIIMTHU GUTAH Je0 CBOjux o6aBe3a. Huje npegBubheHo
Jla oBepuJal, Mopa aHTULIMNIUpPATH Jia he HeU3BpIllewe JOBECTHU 0 OUTHE
MOBpe/ie yroBopa (3a To MOCTOjU APYTro IPaBHO CPESCTBO NpeBUhEHO YJIaHOM
72 KoHBeH1Uje) - UNaK NOTPe6HO je Aa ce MpeTHOCTaBU Ja AY>XKHUK Hehe
H3BPIIUTH OUTAH JIe0 CBOjUX 06aBe3a.'® YKOJIMKO je OUUIVIeZIHO Ja NYKHHUK

12 Tlpecypna [IpuBpegnor cynay Xacenty (Benruja) y npeamery J.P.S. BVBA v. Kabri Mode
BV op 1. mapta 1995. rogune (CLOUT case No. 1255) (kammeme Kymnna off ceZjlaM Mecely
Jla JIaTH LleHy Ha OCHOBY JIpyTor yrosopa); ogJyka Tproeaukor TpubyHaJsay bpuceny y
npeamety Maglificio Dalmine v. Coveres oz 13. HoBeM6Gpa 1992. rogune; npecyzna OKpykHOr
cyna JyxHor guctpukTa bbyjopk y npeamety Doolim Corp. v. R Doll, LLC ox, 29. maja 2009.
rojuHe (ocHOBaHa 60jasaH npojasla Jja Kynai Hehe NJ1aTUTH LleHy 3a UCIIOPY4YeHY pooy
ycJieZi IpoIycTa KyNIia jJa TO YYUHU 32 IPETXO/ He UCIIOPYKE).

13 Opnyxa ApbuTpakHor cyfa npu TproBadyko-UHAYCTPHUjCcKOj komopu Mabhapcke 6p.
VB/94124, ox 17. HoBeMOpa 1995. roguHe.

14 TIlpecyna CaBesHor cyga Hemauke y npegmety Glass bottles, 6p. X ZR 111/04, op, 27.
HoBeM6pa 2007. roguHe (CLOUT case No. 1234) (y ucToj npecynu je HaBeJleHO U [Jia je
MHCHCTHpake CTpaHe /ia ce U3BPIIHY M1ahame 3a oJaTHe KOHCY/ITAaHTCKE yCayTe, 3a IITa HUje
MOCTO0jao OCHOB, IPeACTaBJ/baJIO jaACHY MHUKAIU]Y 1a Ta CTpaHa Hehe U3BIIUTH 06aBe3y).
15 ¥ cyackojnpakcu, MehyTum, mocToju ¥ cTaB 0 KOMe MOBEpUJIal| MOpa IPEeTIOCTABUTH /ia
he ynpaBo gohu 1o 6UuTHe NOBpe/ie yTOBOPa, KaKo 61 NUMao MPaBo Jia CycleH/yje u3Bpliethe
cBoje o6aBe3e. Bugetu npecyny OKpysKHOT cy/ja 3anaJHOT JUCTPUKTAa MUYUTeH Yy IpeAMETY
Shuttle Packaging Systems v. Tsonakis op, 17. neuem6pa 2001. rogune (CLOUT case no. 578).
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Hehe U3BPIIMTH HE3HATAH UJIM 3aHEMapPJbUB Jle0 CBOjUX 06aBe3a, MoBepuJal
Hehe uMaTH npaBo Aa cycneHayje usspiiemwe. Ca Jpyre cTpaHe, yKOJUKO
MOBEepHUJIAL] TPETHOCTABH Jja he He3UBpIIewke GUTHOT Jlesia 06aBe3a 0/ CTpaHe
JlY>KHUKa UCTOBPEMEHO JIOBECTHU U 10 GUTHE MOBpeJie yroBopa, NoBepUIall
Mo3Ke M3abpatu Aa v he za ce cayxu npaBoM u3 4iaHa 71 KonBeHnuje u fa
CYyCIIeH/1yje U3BpIIeHe CBOjUX 06aBe3a, UM he ce CAYKUTHU NPaBOM M3 YJaHa
72 KouBeHuuje u packuHy T yroeop (Enderlein, Maskow, 1992: 286).

B) Tpehu ycii0B nipeiBuba /1a je aHTULMNALMja HACTA/1a HAKOH 3aK/byYemha
yroBopa. Tpeb6a fa nocTaHe OYUIJIEAHO /A Jipyra cTpaHa (Ay»XHHUK) Hehe
M3BPLIUTH OUTAH [le0 CBOjUX 006aBe3a HAKOH 3aK/byYera y2080pd. YKOJIHUKO
je y BpeMe 3aKJ/byderha OMJIO OUMIVIEHO Jla NYKHUK Hehe U3BpIIUTH GHUTAH
Jleo CBOjuX 0ob6aBe3a, NoBepuoLy Hehe 6UTU NPU3HATO NPABO HA CyCHEeH3Ujy
U3BplIeha — He MOXKe Ce TPAXKUTH MPaBHA 3alITUTA 360T MOCJ/IeINIA COTICTBEHUX
XasapJepcKux nocrynaka. Mehytum, nosepuJsiay he mohu aa cycneHgyje
M3BpIIee 06aBe3e YaK U aKO Cy OKOJIHOCTU Koje Cy /l0BeJie 0 HeIoCTaTKa
CIIOCOGHOCTHU AY>KHUKA Ja U3BPIIM OGUTAH /leo CBOjUX o6aBe3a NoCTojasle y
BpeMe 3aKJ/byuera yroBopa, aJii HUCY OUJie, HUTHU CY MOTJie OUTH MO3HaTe
nosepuony. HeonxozHo je, jakJie, 1a OHe NOCTaHY OYMIJIeJHE HAKOH 3aKJ/byYerha
yroBopa. OBo npaBuJio, MehyTHM, HUje 6e3ycsioBHO. [IpemMa cTaBy cynacke
Ipakce, yKOJIMKO ce paJii 0 HEIIOBOJbHO] KPEJUTHO] CIOCOGHOCTH LYKHUKA,
OHa MOpa M HACTaTU HAKOH 3aKJ/by4yera YroBopa. YKOJUKO je [0CTojasa npe
3aKJ/byuema yroBopa, HoBepuJiall ce He MOKe I03UBATH Ha TY OKOJIHOCT Kao Ha
OCHOB 3a CyCIleH/I0Bakh€e U3BpIllekha CBoje o6aBe3e.'® [loce6HO y MehyHapogHOM
IIOCJIOBHOM IIPOMETY, CBaKa CTpaHa je Jy>KHa Jja ca NaXKkbOM Pa3yMHOT JIULa
HCIMTA [IJIATEeXKHY CIIOCOOGHOCT MOTEHIIMjaTHOT ITOCJIOBHOT MAPTHEPA, [TPe HETO
1ITO ca KbUM 3akJbyuu yroop (Enderlein, Maskow, 1992: 286).

[locTaB/ba ce nuTame Ja iU IOBepUJIaL, MMa IPaBo [a CyCleH/yje U3Bpllehe
CBOje 06aBe3e YKOJIUKO je IIpe 3aKJ/byYera yroBopa 61Ji0 TeHepaJHO OUUTJ/IeHO
Jla Apyra yroBopHa cTpaHa Hehe U3BpIINTU GUTAH Jle0 CBOjUX 06aBe3a, aJiu ja
TO Yy KOHKPETHOM CJ1y4ajy HUje 6UJI0 0YUTIeHO moBepuony. [IpemMa ctaBoBUMa
y JJUTepaTypH, oBepuJal, y TOM cay4ajy He 6M UMao NpaBo HA CyCHeH3Ujy
u3Bpliema. OBakaB CTaB I10J1a3U O/ TOra /a yrOBOpPHEe CTpaHe, Kao TProBLH,
MMajy LY>KHOCT Jla CaBECHO UCMIUTAjy MOT'YhHOCT CBOjHUX NOCJOBHUX TapTHeEpa
Jla U3BpIle CBOje yroBopHe o6aBe3e (Bennett, 1987: 524).

16 Ilpecypa ®enepanHor cyna llBajuapcke y npegmety Scooters, 6p. 4C.94/2006, ox 17.
jyna 2007. rogune (CLOUT Case No. 936).

199



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

4.IlpaBo npojaaBLa Aa 3ayCTaBU NpeAajy Kynmy
poo6e Koja ce HaJ1a3| y NpeBo3y

OcuM ITO MMa NPaBoO Jla CyclleHyje u3Bpliete CBoje 06aBe3e, MpoaBal] MOXe,
Ha OCHOBY cTaBa 2 4saHa 71 KoHBeH1Uje, ja 3aycTaBy IpeJiajy Kynuy pobe Koja
ce HaJla3| y NpeB03y, YKOJIHUKO Ce I0jaBU OCHOB 32 aHTULUNIATHBHY NOBpeAy
yroBopa. Haume, ako je npogaBal Beh oTnpeMro po6y npe Hero mTo Cy ce
[0jaBUJIM pasJio3u npeBubhenu y uiany 71(1) KouBeH1Mje, OH MOXKe CIIPEYUTH
npesajy pobe Kynuy 4ak ¥ KaJ Kynay Beh uma y pykama HeKH JJOKyMeHT KOjuUM
ce poba Moe Npey3eTH.

KoHBeHIIWja npuMeHy cTaBa 2 yjaHa 71 orpaHyM4YaBa caMo Ha y3ajaMHa IpaBa
KyIIIlia ¥ Npo/iaBua y norsiexay po6e. [I[peMa ToMe, mpaBo Mpo/iaBLa /ja 3ayCTaBU
npejajy pobe Koja ce HaJla3u y TPAHCIIOPTY He YTHYe HAa OJAHOC U3Mehy Kymia
U TpehuXx M1, YKOJIKKO je Kynan TpehuM tunuma y MehyBpemeny npenpogao
po6y. [IpojaBal Hehe MaTH paBo Zja 3aXTeBa 0/] IPeBO3HUKA /la He IpeJia pody
TpeheM caBeCHOM JIMILY, YKOJIMKO je Kymnar TpeheM My npeJjao JOKyMeHTa Ha
OCHOBY KOjux 0HO MO>Ke npey3eTu po6y (Chengwei, 2003: 134).

KonBeHnuja He nmpeaBuha o6aBe3y NpeBO3HUKA Jla MOCTYIH MO 3aXTEBY
npojasla Jia He NpeJia poby KyMiy Koju pacnoJjake pobHUM JOKyMeHTHMa.
[lutamwe ogHOCA U3Mehy npojaBia U NpeBO3HUKA Pobe HUje peryyaucaHo
oapenb6ama KonBeHnyje. /la Jiv je IpeBO3HUK Ay»aH Ja MOCTYyNa 110 HHCTPY-
KIlMjaMa Npo/iaBlia y Be3H ca NpeJiajoM pobe — MUTAIbE je Koje ce peryJuiie
ApyruM MehyHapoJHUM UJIM HallMOHAJIHUM U3BOpHMMa IIpaBa, 0JHOCHO CAMUM
TPAHCIOPTHUM YyTOBOpOM M3Mely mpojaBlia Kao eBeHTyaJJIHOT Hapy4Huola
npeBo3a u npeBo3Huka (Chengwei, 2003: 134).

5. ly»KHOCT c/1amkha 06aBellITEHhA 0 CYCEeH3Uju U
MoryhHOCT AyKHHUKa Ja NOHyAM 06e36eheme

Ha nmopguiosu yiaHa 71(3) KoHBeHIHje, cCTpaHa Koja HaMepaBa /ja ce KOPUCTH
NpaBOM Ha CyCIleH3Ujy U3BplIekha 06aBe3e Ay>KHa je a Pyroj CTpaHU O TOMe
o/iMax Moilasbe o6aBeniTemwe. [[puToM, HUje 0/ 3HaYaja Aa Jik je poba Beh
OTIpeMJbEHA UJIH jOLI YBEK HHUje.

[loBepuan je, JakJje, AyKaH /ia Molla/be 06aBelITEHE JYKHUKY O OJJIYIU
o cycneH3uju. [locseauiia npomnycra noBepuoLa Aa Jy>»XHUKa 00aBECTH O
CyCIeH3HjH opa3yMeBa Iy6UTaK TpaBa Ha cycrneH3ujy. lltaBuiue, moBepuJar
Mopa 00Max nocJaTH 06aBellTehe U He MOXKe TO O/IJIaraTH, jep he y cynpoTHoM
Takohe U3ry6buTH npaBo Ha cycneH3ujy.”” Cycka U ap6uTparkHa Mpakca je

17 Tlpecypna AnenanuoHor cyzaay ety (Benruja) y npegmety BV BA. J.P. v. S. Ltd on 26.
anpusa 2000. roguHe (cyA je 04610 IPaBO yTOBOPHO] CTPaHU Jia CyCHeH/yje U3BpLIEHhEe
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jeAUHCTBEHA MO0 OBOM NMHUTamY.'® YKOJIMKO o/Max M Ha aJileKBaTaH Ha4MH
noBepuJial, He 06aBECTU AY>XKHUKA O CYCIIEH3WjH, a MPUTOM CyCIeHAyje
M3BpIIEHE CBOje 00aBe3e, OH caM YMHH MOBPEAY yroBopa U Jipyra cTpaHa —
JNY>KHUK MMa IPaBo Ha paBHa CPeJICTBA yCJie/] TOBPe/ie YTOBOPa, YKJbYyuyjyhu
Y [paBO Ha HaJoKHaAy mTeTe.'” [IpuToM, moBepusal HUje AyKaH /Aa TaKBO
obGaBellITewe NolIa/be IPe CyCleH/J0Baha U3BpIliekha 06aBe3e — J0BOJbHO je
Jla TO YUYMHU 0/iMaxX HaKOH cycrneHgoBamwa (Chengwei, 2003: 135).

Ha oGaBeniTeme 0 CycneH3uju NpuMemyje ce 4iaaH 27 KoHBeHIIMje: 1OBOJbHO
je ma moBepuJall HAa Ba/baH HAUYMH MOlIa/be 06aBelITehe U HUje HeONXO0AHO
Jla IY>)KHUK TaKBO o6aBelITele NpUMH.2° /lakJie, pU3UK HeNpUjeMa Ba/baHO
MOCJIaTOT 06aBEITEhE JIEXKH Ha YKHUKY — aipecary.

KoHBeHIlMja y MOMeHYTO] oApeA6H He Mpenu3npa LITa ce NoApasyMeBa
noJ ob6aBeliTeweM. CyJcka Mpakca je yCTaHOBUJIA /la ce HE MOpa paJUTH O
noce6HOM U U3PUYMTOM 0OaBelITeRY 0 OJJY1LU /1a ce CycneHyje ob6aBe3a, Beh
Jla MoBepuJIal, TAaKBY CBOjY OJIIYKy MOXe CTAaBUTH /10 3Hakba AY>KHUKY U Iy TeM
KOHKJIYIeHTHUX paJiibu (oArosapajyhe usjase niau paame). BaxHo je fa ce
JLY>KHUK Ha o4roBapajyhu HauuH 06aBeCcTH 0 0Ji1yLI1 noBepuona. Ha mpumep,
obaBelITewE KyNlia NPoAaBLy /e Kylal, HaBOAU Jia oA0Uja Ja NJIaTH LeHy
WJIY Jleo LieHe, UK ofipeheHe TPOLIKOBe y Be3H ca YyBaweM pobe?!, J0BO/bHO
je Ja KOHCTUTYHILe 06aBellTe e la Kyall )KeJIM OJf 0JIJI0XKU U3BPILekbe CBOje
o6aBese. MehyTHM, yKOJIMKO je/jHa CTpaHa caMo He U3BPILHU CBOjy 06aBe3y, 6e3
MKaKBOT 00aBellTema pyroj CTPaHu, TO He MOXe KOHCTUTYHCAaTH oroBapajyhe

ob6aBese jep je nocJjaJja o6aBelITenE ceZlaM, 0JHOCHO 14 MecelM HAKOH UCIIOpYKa Ha Koje
ce o6aBelITeHE 0JHOCHUJIO); OAJyKa ApOUTpaKHOT UHCTUTYTa XosaHAWje 6p. 2319 oz 15.
okTo6pa 2002. ronuHe.

18 IIpecyzna Okpy»xHor cyga y ltengany (Hemauka), y npeamety Granite stone, 6p. 22 S
234/99,0x12. okTo6pa 2000.rogune (CLOUT case No. 432); ognyka MehyHapo/iHe TproBauke
ap6uTpaxe npu TproBayko-uHAYCTpUjcKoj koMopu Pycke ®exnepanuje 6p. 302/1996 o
27.jyna 1999. ronune; npecyzna OxkpysxHor cyga y @pankoypty y npegmety Italian shoes,
6p. 32 C1074/90-41, ox 31. janyapa 1991. rogune (CLOUT case No. 51).

19 Ilpecyna Okpy»xHor cynay ®pankdyptyy npeamety ltalian shoes, 6p.32 C 1074/90-41,
ox 31.janyapa 1991. rogune (CLOUT case No. 51).

20 Yusan 27 KonBeHuuje riacu ,M3y3eB ako je U3pUUYUTO APYKUHje npeBUheHO Yy 0BOM
neny KoHBeHIHje, Ka/J je jeZlHA CTpaHA HEKO 06aBEITEHE, 3AXTEB UJIU APYTO0 CAOMLITEHE
JlaJla UJIM YYMHHUIIA Y CKJIaAy ca OBUM JieJIOM M Ha HaUYMH KOjU ce cMaTpa oAroBapajyhum
y AATHUM OKOJIHOCTHUMA, 3301 bekhe UM I'PelllKa Y IPEeHOCY CaoNIITemha UIH YNbeHUIa
Jla CaoNIlITeHe HUje CTUIJIO He JIMIIaBa Ty CTPaHy paBa /ia ce Ha TO CaolUITeke No31UBa."

21 Tlpecypa Buuier pervoHasiHor cyjaay Xamy (Hemauka) y npeamety Furniture, 6p. 19 U
127/97,0p 23. jyna 1998. rogune (CLOUT case No. 338)
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obGaBelTemwe y cMucay dinana 71(3) Kouseniuje.?” KonpeHnuja He npeBubha
o6aBe3y Ja CcTpaHa y o6GaBelLITewy HaBeJe OCHOB cycrneH3Huje. MehyTum,
TakBa 06aBe3a NPOM3UJIAa3u U3 onuITenpuxBaheHOr NpUHLIMIIA CABECHOCTHU
y MehyHapoJHOj TproBuHHU. Ha Taj HauMH ce W Apyra cTpaHa ymno3Haje ca
CUTYyall{joM, LITO joj MOxKe MoMohy 0Ko IpeJjy3uMatba o0/jropapajyhux kopaka
3a mpeBasuJaXKemwe npobsaema y usBpuemwy yropopa (Chengwei, 2003: 136).

Ysan 71(3) Takohe npeaBubha sja YyKOJUKO, HAKOH 06aBellTeHa 0 CYyCIIEH3U]H,
JNIY>KHUK TIPYKH OBEpUOIy adekeamHo obe36eherbe na he ypeHO U3BPIIUTH
CBOje 06aBe3e, MOBepHJIALLje yKaH Jia HACTAaBH ca U3BpIlIaBabeM CBOje o6aBese.
llITa ce cMaTpa ,aJlekBaTHUM" 06e36ehermheM, 3aBUCH 0/ OKOJIHOCTH CJIy4aja,
Kao U o pasJiora cycClieH3uje u3Bpuiema ob6aBese. OHO CBaKaKo Mopa OUTH
TaKBO Jja oMoryhaBa pa3yMHO yBepemwe noBepuony Aa he Ay>KHUK U3BPLIUTHU
CBOjy o6GaBe3y, UJIH a he moBepuony 6UTH oMoryheHa KoMmIneH3alHja CBUX
rybrTaka Koju MOT'y HacTaTH YKOJHUKO OZJIy4H 1a HAaCTaBU Ca U3BPILIEHEM CBOje
o6aBe3e (Chengwei, 2003: 135). ly>kHuUK Mopa 06e36eAUTH CTBapHe J0Ka3e,
WJIY peAy3eTH CTBapHe aKTUBHOCTH, Kako 6U noBepuona ybenuo aa Hehe
Jlohu 10 Hen3BplIeHa OUTHOT eJia 06aBe3a AyKHUKA. Y IUTepaTypHy NOCTOjU
CTaB /la HUje J0BOJbHO Jla 1YKHUK caMo U3jaBH Jja he U3BpLINTHU CBOje 06aBe3e
YKOJIMKO TMIOCTOjH OYHUTJIeJJHA U 06jeKTUBHA OMACHOCT Jia /o Tora Hehe gohu
(Honnold, 1999: 434). Ha npumep, YKOJHMKO je pa3JioT cycreH3uje o6aBe3e Kymia
Jla JIaTH [leHy 6UJI0 ca3Halbe /1a je Ap>KaBa MpojaBiia 3abpaHuJia U3B03 pobe
Koja je mpeJMeT yroBOpa, aIeKBaTHO 06e36ehere 0/l cTpaHe Mpo/iaBiia 61 6110
KacHUje npubaB/batbe 103B0JIE HAIJIEXKHOT OpraHa 3a U3Bo3 pobe. AKo je pasJjor
CycrneH3Hje 6uJia KpeUTHA CIOCOGHOCT J1Y»KHUKA, aIeKBaTHO 06e36eherme 61
6uJia 6aHkapcka rapaniyja (Rimke, 2001: 289). Ca spyre cTpaHe, ako je cTpaHa
- oBepuJal] CyClleH/0BaJa U3BPIlee 06aBe3e yce U3jaBe CTpaHe-[yKHUKA
Jla Hehe U3BPIIMTH CBOjy 06aBe3y, MOTOWA U3jaBa AYKHUKA Aa he U3BPIIUTH
06aBe3y MOXe IMOCJYKUTH Kao aZiekBaTHO o6e36eheme (Chengwei, 2003: 136).
Wnak, KajJia je y nUTamy TyMadekle 3Havyaja caMor o6ehama Koje AyKHUK Jjaje
y CMHUCJy yBepaBama /ia he u3BpILIUTH CBOje 06aBe3e (63 KOHKpeTHHUX l0Ka3a
WJIY Ipely3eTHUX paiibu), y JUTEPATYPH IOCTOjU U yOJIaXKeHHjUu cTaB. HauwMme,
YKOJIMKO TakBO o6ehame a yroBopHa CTpaHa Koja uMa jo6py penyTanujy u
KoOja je 1o cajJla ypeJHO U3BpIlllaBaJja CBoje o6aBe3e, oH/ia 6U TakBo o6ehare
caMo 1o ce61 61JI0 JOBOJBHO J1a yBEPH MoBepUolia 1a he o6aBe3a 6UTHU U3BpIIEHA
(Schwenzer, 2016: 1022). OBakaB cTaB ce YUHHU ONPaBJaHUM, HAPOUUTO YKOJUKO
yroBopHe cTpaHe Beh uMajy ycnocTaB/beHy npakcy Mehyco6He capajme.

Ba»<Ho je HAalIOMEHTH Jja HYje HEONXOAHO Zia CTPaHa - AYKHUK IPY>KY aIeKBaTHO
obe3beheme fa he nepghekmHo U3BPIINTHU CBOjy 06aBe3y. HeaHaTHO oAcTyname

22 TIlpecyna OkpyxHor cyaay lltenpany (Hemauka), y npegmety Granite stone, 6p. 22 S
234/99, 01 12. okTo6pa 2000. rogune (CLOUT case No. 432).
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y IOTJIely U3BpILIEeHa 06aBe3e He MOXKe GMTH OCHOB 3a CYCIIEH3H]Y U3BPLIEHA:
HO/ICETUMO Ce, CTPaHa MOKe CYCIeH/I0BaTH U3BpIlEeHe CBOje 06aBe3e aKo HAaKOH
3aKJ/byuera yroBopa MoCTaHe OYUIJIEZHO Aa pyra cTpaHa Hehe u3BpuuTH
6umax deo ceojux obasesa. [IpemMa ToMe, aKo aZleKBaTHO o6e36eheme mpyxa
yBepaBame Ja he cTpaHa - AyKHUK U3BPILIMTU 6umaH deo c8ojux obasesa (a
He Y IOTNYHOCTH), OH/la CTPaHa — I0BePUJIall MOpa HACTABUTH Ca U3BpPIIeHheM
CBOje o6GaBe3e.

6. 3aKk/by4yak

JOKTpUHA aHTULMINATUBHE MOBpeJe yroBopa npuxBaheHa je y Bedkoj
KOHBEHLMjU Kao jeflaH O/ UHCTUTYTa aHIJIOCAKCOHCKOI NpaBa. JeLHO of
NpaBHUX CPeJiCTaBa Koje CTOjU Ha pacnoJiarakby YyrOBOPHOj CTpaHHU (TOBEPHOLLY)
KOja aHTUIMIIKNPA HeU3Bpllewe obaBe3de Jpyre cTpaHe (AyXKHHUKA) je Aa
CycCleH/lyje, OHOCHO 3ayCTaBHU U3BplIewme cBoje o6aBe3e. OHO je ypeheHOo
ynaHoM 71 KouBeHnyje. [locpecTBOM OBOT Cpe/iCTBA Ce OCTBAPYJY [Ba UJba.

[IpBU 1MJb NpeAcTaB/ba 3aIUTUTY Havyesa 0O4yBama yrosopa. OH ce ucnosbasa
Ha Taj HA4MH IITO yrOBOPHA CTPaHa — NoBepuJial UMa MoryhHocCT fia o6aBecTH
JpyTy CTpaHy — Ay»HUKA 0 CBOjoj 60ja3HHU Ja Jy>KHUK Hehe U3BpLIMTH CBOjy
o6aBe3y. [loBepu.ial To YNHU TaKO LITO CTONMPA U3BpIlIeke CBoje 06aBe3e 1 0
pasJio3uMa obaBellTaBa Jy>KHUKaA. Ha Taj Hau4MH ce AyKHUKY Jlaje NpUJIMKa Jla
nyTeM oArosapajyher o6e36ehema pasyBepHy NoBepuoLa y norjaey OonacHOCTH
Jla Hehe U3BpIINTHU CBOjy 06aBe3y. HakoH Tora, noBepuJ/al HacTaB/ba ca
U3BpllIewkeM cBoje o6aBese. OBO pelleme je HELIKOAJbUBO 3a CaM YTOBOD U
oMoryhaBa OTKJIambamwe 60ja3HU Y OTJIely FberOBOT U3BpLIEHA. Y CyIIPOTHOM,
nosepuJial, 6y, ycjaes Takse 60ja3HU, Morao Johu y cuTyanujy Aa 6p301/aeTo
M3BpLIY NI0BPeJly yroBOpa, TAaKo WTO he 63 0OCHOBA 3ayCTaBUTH U3BpLIEHE
CBOje oGaBe3se.

Jpyru LuJb ce orvie/jay 3aliTUTH UHTEpeca YTOBOPHe CTPaHe KOja aH TULIUITHPa
noBpeAy yrosopa. Haume, 6ojasaH ga pyra cTpaHa Hehe U3BpUIMTH CBOje
o6aBe3e MOXKe OUTHU U OCHOBaHa. Y TOM CJ1y4ajy, moBepuJial uMa MoryhHoCT Jia
3ayCTaBH U3BPILIEHE CBOje 06aBe3e, KaK0 61 Mpeynpeuo ITETHE MOCIeJULEe
HEeH3BpIlEeHa Jpyre CTpaHe. YKOJUKO MY ZipyTa CTpaHa He MOHY/IX a/leKBAaTHO
o6e3behere Koje 6U OTKJIOHUJIO ONMACHOCT 0/ HEU3BPIIEHa, IOBEPHUJIAL, HUje
Jly>KaH /1a HaCTaBU Ca U3BPILIEHEM CBOje 06aBe3e.

Ha onucane HaunHe KoHBeHIUja ycrocTaBs/ba 6ataHc u3Mehy Hades1a ouyBamba
yroBopa v 3aliTUTe UHTepeca yTOBOpYy BepHe cTpaHe. LluJb cpescTBa U3 4/1aHa
71 KoHBeHI1IMje HUje, JaKJie, a priori yliepeH Ka MpecTaHKY U3Bpllemha yroBopa,
Beh Ka HberoBOM O4YyBamy, aJjlv je 0OCTaB/beHa MOTYhHOCT /a /10 npecTaHKa
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H3BplIemka yroBopa Jjohe YKOJIMKO yroBopHa CTpaHa — AYKHUK He MOHYAHU
aJleKkBaTHO o6e36eheme.
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THE RIGHT TO SUSPEND PERFORMANCE IN CASE OF ANTICIPATORY
BREACH OF CONTRACT ON INTERNATIONAL SALE OF GOODS

Summary

In this paper, the author analyzes the provisions of the UN Convention on Contracts
for the International Sale of Goods (CISG) which regulate the legal remedies availa-
ble to contracting parties in case of anticipatory breach of contract. Anticipatory
or presumed breach of contract implies a situation when one contracting party,
on the basis of objective indicators, assumes that the other party will not perform
its obligation. In this regard, the CISG provides for two legal remedies available to
the contractual party that anticipates the breach of contract: a) to suspend the
performance of its obligation, and b) to terminate the contract. This paper speci-
fically analyzes the provisions of Article 71 of the CISG, which governs the right of
a contracting party to suspend the performance of its obligation.

Article 71 CISG authorizes a seller or a buyer to suspend performance of its obliga-
tions under the sales contract if a party is unlikely to receive a substantial part of
the counter-performance promised by the other party. The suspending party does
not breach the contract if the suspension is rightful. However, if the suspension is
not authorized by Article 71 CISG, the suspending party will breach the contract
when it fails to perform its obligations. A party may suspend the performance of
its obligations if, after the conclusion of the contract, it becomes apparent that the
other party will not perform a substantial part of its obligations as a result of a
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serious deficiency in the party’s ability to perform, or the party’s creditworthiness,
or the party’s conduct in preparing to perform or in performing the contract.

The right to suspend perfomance under Article 71 CISG is to be distinguished from
the right to avoid the contract. Unlike the contract avoidance, which terminates
the obligations of the parties, the suspension of contractual obligations recognizes
that the contract continues and encourages mutual reassurance that both parties
will perform. If the seller has already dispatched the goods, he may prevent the
handing over of the goods to the buyer even though the buyer holds a document
which entitles him to obtain the goods. This relates only to the rights in the goods
as between the buyer and the seller. A party suspending performance, either befo-
re or after dispatching the goods, must immediately give notice of suspension to
the other party, and must continue with performance if the other party provides
adequate assurance of his performance.

Keywords: CISG, law on international sale of goods, anticipatory breach of contract,
suspension of performance.
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1.YBog

TeopeTuyapu MejiMja yKa3yjy Ha cBe Behu 3Hauyaj BU3yeJiHe KOMYHUKalUje y
caBpeMeHOM ApylITBy. Jbyau cy, npe cBera, BU3yesjHa 6uha. MuseHujymMmuma
Cy pearoBaJiu caMo Ha Bu3dyeJsiHe HH}opMalUje Ipe Hero UTo Cy pa3BUIHU
CIIOCOGHOCT Jla YMTajy TeKcT. BehuHa mpoueca koMyHUKalMje oJBUja ce
HeBepbasHUM nyTeM. BehrHa ocehama U cTaBoBa J10J1a3u 0 U3pasa Jidla U
HayMHa Ha KOjU Cy peyu u3ropopeHe. ,Huje camo ped 0 3Hauewy NOpyKe Koja ce
npeHocu. CJIMKe, BUlIIE 0J] TEKCTA, Fpajie NoBepemwe U Kpeauobuautet” (Walter,
Gioglio, 2020: 16). 360r TOora Mo/iepHOj, 6p30j KOMyHUKAIIUjH, KAPAKTEPUCTUYHO]
no o6usby uHpopMalja, oroAyje BU3yesjHa KOMyHUKalyja. ,,¥Y TOM CMUCJY,
M3r/e/ia 1a He 6U OUJIO TPeTepaHo TOBOPUTH O IOMUHALIUjH BU3YEJHOT, LITO je
noce6HO KapaKTEPUCTHUYHO 3a TPEHYTHY eTany JpyLITBEHOT pa3Boja, jep CMO
JlaHaC CAaCBUM CUTYPHO BHIIIe HETO OUJIO KaJla paHU]je U3JI0KEHU U OKPYKEHHU
caukama“ (3eujep, 2012: 1701). O TpeH Ay BU3yeU3alUje CABpeMEHUX MeJidja
nuiny ¥ aytTopke Byjopuh u Mutposuh uctuuyhu fa je ,peasHo O4eKUBATH Jia
hey 6yayhHoCTH BU3yeJsiHO GUTH CBe IOMUHAHTHHUje U /1a he ITaMIIaHU MeIUjH
MOpAaTH Jja mpaTe Taj TpeHA, HyAehu BU3yesiHU J0XKKBJbAj HAYIITPO HAPATUBHOT
TeKCTa, 6MJI0 /1a je ped 0 peKJaMHy UJIKM HOBUHCKOM 41aHKy” (Vujovié, Mitrovic,
2017: 307).

HoBuHcka ¢oTorpaduja, kao BUJ BHU3yesJHe KOMyHUKallMje, BeoMma je
3acTynJ/beHa y MeaujuMa. Ha To je ykasasa ¢paHiiycka HoBuHa Libération,
kajaje 14. HoBem6pa 2013. roguHe 06jaBUJjIa CBOje usamwe 6e3 poTorpaduja.
YpeaHuiu cy cBojy oJJIyKy 06jaCHUJIM Ha HACJIOBHOj CTpaHU peuuMma: ,Libéra-
tion ayryje BeyHy 3axBaJHOCT ¢poTorpaduju, 6e3 o63upa fa Jid oHa J0J1a3u
oz doTo-HOBUHApa, MoAHUX poTorpada, NOpTPeTUCTA UM KOHLENTYATHUX
yMeTHUKa. Hawa ctpact npema ¢potorpaduju HuKaja HUje 6uia JoBeJeHa y
NUTake — He 360r TOra IITO Ce OHA KOPUCTH Jia yJelNlla, LOKUPa UK UAYCTPYje,
Beh 3aTo wTo potorpaduja Mepu myJic Haller cBeTa... 0BO HUje 0neJsI0, OBUME
He caxpamyjeMo poTorpadujy, My joj oJlajeMo oMak Koju 3acayxyje L.

Y BpeMe Kajia je dpaHIlycKa HOBUHA 06jaBUJIa U3/latbe 6e3 poTorpaduja,
nocao ¢oTOo-HOBHHApaA je 610 yrpoxeH. ,360r IKNPOKO JOCTYIIHE TEXHOJIOTHje,
MOOUJIHUX TeJslepOHA, UHTEPHETA U je/IHOCTABHOCTU HUXOBOT KOpULIheHa,
roTOBO CBAKO MO>Ke /la HallpaBH U jaBHO 06jaBu poTorpadujy 1 To 3a Makbe 0/
jeaHor MuHyTa. [IpuTOM, HUje MOTpe6HO 6UTH TpodecroHasHU poTorpad uau
¢doTo-HOBHHAp, CBaKo MOXe Aa 6ye rpahaHcku ¢poTo-HoBHHAP” (Vujovic, 2021:

1 Greenslade, R. French paper published without photographs, The Guardian, 15.11.2013.
[IpeyseTo 26. 7. 2023. https://www.theguardian.com/media/greenslade/2013/nov/15/
news-photography-france
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9). Unak, oBa yumeHM1LA He ocjio6aha 0rOBOPHOCTU MeZidje KOju 06jaBJ/byjy
doTorpacduje, 6e3 063upa Ha ayTopcTBO poTorpaduije.

360r 3Havaja BH3yeJiHe KOMYHHKallMje, KOJEeKCH HOBHHAapa IIMPOM CBeTa
ypebyjy kopuurhemwe HOBUHCKUX poTorpadujay MeujuMa. tbuxoBo nomToBame
yTJIaBHOM je JJ06pOBOJbHO, aJIU BeoMa BaxkHO. ,Kogekcu omoryhaBajy ga ce
YCIOCTaBU NOBepeme n3Mehy npodecroHasiala U OHUX KOjU KOPUCTE FbUX0BE
ycJayre. 3anpaBo, IPOKJaMOBawkeM [ia je YCBOjuJia KOJEKC U Jia ce ApPKHU
HEr0BUX HOPMH, TpyIla CTPyUYkhaKa ce CTaBJsba y ‘cayx6y apymra’™ (Krsti¢,
Milojevi¢, 2015: 12). [lomToBakke KoJieKca MOCEOHO je BaXKHO y TPAH3UIMOHUM
JpylITBUMA jep 6e3,,BUCOKEe MOpaJIHe NOCTAaB/beHOCTH HOBUHAPCTBA UJY30PHO
je 04eKHBaTH 100po GpYHKIIMOHHUCAE U PA3BOj IeMOKpaTHje Y jeJHOM APYILITBY.
Jlpyrayuje pedeHo, caMO pa3BHjeHO, OATOBOPHO U MOpPaJIHO HOBUHAPCTBO Jaje
HMITyJIC 32 MPOTrpecuBaH pacT U pasBoj jeaHor MmozaepHor apymTsa” (Donev,
Vojinovi¢, 2022: 274).

PeTKU cy KoJeKcU KOju ce moce6HO 6aBe $OTO-HOBUHAPCTBOM, Kao LITO je
ETuuku kozekc HanuonasHe aconujauuje ¢poTo-HoBUHapa CjefumbeHHUX
Amepuukux JIp>kaBa (The National Press Photographers Association — NPPA),
KOjU UCTHUYE BaXKHOCT Jla CBY rpahaHu 6yay nHOpPMHUCaHU 0 jaBHUM jorahajuma
U yJIOT'y KOjy y ToMe UMajy ¢oTo-HOBUHApU. IbuxoBa 0ATroBOpHOCT je Aa
JIOKYMEeHTYjy APYIITBO U /ia CauyyBajy HberoBy UCTOPUjy Kpo3 ¢poTorpaduje.
,<PoTorpaduje u BUJe0-3alUCU MOT'Y OTKPUTHU BeJIMKe UCTHHE, Pa30TKPUTHU
HelpaB/ie ¥ 3aHeMapuBakbe, UHCIMPUCATH HaJly U pa3yMeBakbe U NOBe3aTHU
Jby/le LIMPOM CBETAa je3UKOM BH3YeJIHOT pa3yMeBamwa. Potorpaduje Takobhe
MOT'Yy IpOY3pPOKOBATH BEJIMKY WITETY aKo cy 6e30cjehajHo HaMeT/bUBE UJIU
ce wUMa MaHunysuue”?. ETUYKK KoJleKC acolujanuje, yCBOjeH CpeJUHOM
20. Beka, nocseheH je yHanpebhemwy mnoJioxkaja BU3yeJHOI HOBUHApCTBa U
yCIOCTaB/bakby HAjBUIIMX CTaHJapZa 3a pajJ G¢oTo-HOBUHApa: BU3YEJHO
M3BelllTaBake Mopa GUTH Ta4HO U pa3yMJ/bUBO; u3beraBaTu GpoTorpadpucame
peXHMpaHUX ClieHa, He MpeACTaB/baTH JIaXKHO jJorahaje U He MaHUIYIUCATU
doTorpadujama; usberaBaTu CTEPEOTUIIHO IPUKa3HWBakbe MojeJUHALLA UJIU
rpyna, usberaBaTu NPUCTPACHOCT y pajly U He YTULLATH Ha Jbyle U Jorabhaje
Koju ce ¢oTorpaduuly; nokasaTH NOLITOBAE U €MIIATH]jY 3a JbyJie KOju ce
doTorpaduiy, noce6Ho npemMa oceT/bUBUM N0je JUHIIMMA U )KPTBaMa 31041 Ha;
NpUKa3uBamwe NPUBATHUX, IOTPECHUX CLIEHA je JJ03BOJbEHO CaMO aKO0 32 TO
IIOCTOjU ONpaBJaHU pPasJor; He NOTKYI/bMBATH U He HarpahuBaTu usBope
MHpopMalLHja, He IpUXBATATH IIOKJIOHE, yCJAYyTe UK HAKHA/e O/l OHUX KOjH 2KeJie

2 Code of Ethics. The National Press Photographers Association. [Ipey3eTo 26. 7. 2023.
https://nppa.org/resources/code-ethics
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Jla ce UI3MeHU NpHKa3s gorabaja; 6uTu npodecruoHasaH y pagy, He caboTUpaTH
paj Apyrux HoOBUHapa’.

OCHOBHM NPUHIUI F'OTOBO CBUX €TUYKUX KOJleKCAa HOBHHAPA, /1a BU3YEJHO
M3BellITaBalbe Mopa 6UTH 06jeKTUBHO, 6€3 pexxupama ClieHa U MaHUNydaluja,
pasJIM4UTO je NpUMemUBaH. Meuju faHac pajjuje NpUKasyjy OHO LITO BePYjy
Jla ny6./vKa kesiu Aa Buau. Takobe, onpehene MaHunynanuje cy ypegHUuMa
MeJMja NpUXBaT/bUBe. YPEeJHUIU HUCY TOJUKO CTPUKTHH KaJia je Y IUTamwky
JUTHUTAJHO Mewamwe ¢oTorpaduje yobudajeHor norabaja, aau jecy kaza
ce pagu o pororpadujama yaapuux Bectu (Fahmy, Bock, Wanta, 2014: 50).
JIpupoja nocsa jegHor ¢oTo-HOBUHApa je TakBa /a, 6UJIo Jja U3BeLITaBa O
paty, Tpareujy UJy JIOKaJHOj BJIaCTH, MOpPa CTAJIHO XOAAaTH [0 TAHKO]j KUIIH,
Y TO 6P30 ¥ aru/iHO HaouyurJae cBUX. Mo /ja je JUTUTaM3aldja yMawbuaa Bepy
jaBHOCTH y KaMepy, aJIM 3aTO He CMe JIohH /10 yMameta Bepe y sbyze” (Fahmy
etal., 2014: 49).

Peny6inka Cp6uja HeMa KoZieKc npodecroHa He eTUKe GOTO-HOBHUHApA, Ma
jeAUHU NPOMUC KOjU peryJulie eTUUKe CTaHAap/ie HOBUHCKUX poTorpaduja
je Konekc HoBuHapa Cp6uje*. OBaj Komekc Huje npaBHO o6aBe3yjyh 3a ypehu-
BayKe MOJIMTHKe MeAHja, Beh 3a Kpliewe HeroBux ofijpe/aba, He3aBUCHO,
camoperyJsiaTopHo TeJio, CaBeT 3a WITaMIy, U3pUye jaBHe onoMeHe. Cpbuja
rvMa 3aKOH 0 jaBHOM UH}OpMHUCaAbY U MeJJUjUMa, aJIk OH Ce He 6aBU €eTUYKUM
JiuJileMaMa HOBUHAapa U ,He 3aJ1a3u JUPEeKTHO Yy NoCcTynkKe HoBUHapa” (bsaaro-
jeBuh, CtojanoBuh IlpesneBuh, 2019: 369).

JenHo of ucTpaXuBawa noumtoBawa Kojekca HOBUHapCKe eTHKe, Koje je
cupoBeJieHo 2015. roguHe U 06yXBaTa YeTUPU HAl[UOHAJIHE JHEBHE HOBUHE Y
Cpb6uju (bsaun, Beuepwe HoBocTH, [laHac v [loIMTHKA), YK/bYUYje U HOBUHCKY
doTorpadujy. PesyataTu nokasyjy ja cy o4CTynamwa o yIyTCTaBa U CMEpPHULA
Kopmekca HoBuHapa Cp6uje kapakTepucTU4Ha 3a baini v Beuepwe HOBOCTH, 0K
ce[lonuTuka HajcTpOKe APKU HOBUHAPCKUX CTaHAapAa. Kajaje o mpekpiuajuma
pedy, Hajuelthe je ped o ¢poTorpadujamMa 4YMjyu ayTOPHU HUCY HaBeJleHHU, UJIU
HUje Ha3HAueHo Jia HUCY HacTaJle Ha aKTyeJIHOM forahajy, HUCY 03HaueHe Kao
apXUBCKe, HUTH je HaBeJleH U3BOp O/laKJle Cy Ipey3eTe. AyTOpKe 3aK/by4yjy Aa
y MHOTUM ciy4yajeBuMa ¢poTorpaduje nocpeHo OTKPUBAjY UAEHTUTET XKPTABA,
a yecTa je 1 ynorpeba ¢oTorpaduja ca JUYHUX Npoduia Ha APYIITBEHUM
MpexxaMa 6e3 mo3BoJie ayTopa (Krsti¢, Milojevié, 2015).

Aytopke ByjoBuh u CrojaHoBuh IlpesieBuh ucTpakuBasie Cy eTHYHOCT
doTorpadujay cprnckum mtamnanum Mmeaujuma (Ilonutuka, baun, Kypup), y

3 MHcro.

4 Kopekc HoBuHapa Cp6uje ycBojeH je 2006. roguHe of cTpaHe ABa Hajeeha Meaujcka
VAPYXKewa, Yapykewa HoBUHapa Cpbuje u HezaBucHor yapyxewa HoBuHapa Cpouje.
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Majy 2014. roguHe. Pe3yaTaTh UCTPaKMBaka OBOPE Z1a Hajsehn 6poj e TUYKUX
npekpiiaja y pororpadujama umajy Tabgaouau U noayrtabsaouu. Hajpehu
6poj mpekpllaja y CBe TPU HOBUHE je HeHarJalllaBakbe UJYCTPaTUBHE yJore
doTorpaduje u HeHaBohewe ayTopcTBa. Ciefit 06jaB/bHBathbe HEIPUMEpPEHUX,
y3HeMHpaBajyhux U nopHorpadCKux cajprkaja, HeOLITOBaWke NpaBa Ha
NPUBATHOCT U 3alUTUTY UJEHTUTETA, KA0 U HENOIITOBAahe NPEeTIOCTaBKe
HEBUHOCTH. YOU€eH je U BeJIMKHU 6poj mIpuMepa ca BUIIECTPYKUM KplLIemheM
onpenou Komekca HoBuHapa Cpb6uje Ha jenHoj doTorpaduju. OBU nomanu
yKasyjy Ha Jjiomy cJauKy ¢oTo-HOBHHaApcTBa y CpOujH, U, ¥ KpajibeM, Ha Jiolle
cTame cprckor HoBuHapcTBa (Vujovi¢, Stojanovic Prelevic, 2014).

Y paay Koju je 3a [uJ/b UMAo [Jla MOKaXe KakKo onurTenpuxBaheHu eTuyku
CTaHJap/Au u3rjejajy us nepcnekTrBe GoTo-U3BelITaBaka, ayTopka HuHkoBuh
CsiaBHUh HcTHYe TPU NPOTOHOPME Ka/ia je ped 0 GOTO-U3BellITaBaKY: MOLITO-
Bame IPUBATHOCTHU, HEIIPUCTPACHOCT U @y TEHTUYHOCT ¥ TAYHOCT. 3aKJ/byuyje
Jla je TIOLITOBake MPUBATHOCTU PEryJUCcaHo oApeadaMa Koje ce oJJHOCe Ha
3alITUTY UAEHTUTET], 0K Ce JUCKPUMHUHALMja U CTepeOTUIIHO IPUKa3UBakbhe
He pa3MaTpajy y KoHTeKcTy poTorpaduje. Kasaje ped o HOpMH ay TEHTUYHOCTH
Y Ta4HOCTH, 3aK/by4dyje /ia je IUTawkbe MaHUNyJIalMje cajpsxajeM obpaheHo y
KOJZIeKCy, MaHUINyJlaliija CLIeHOM je MOTIYHO U30CTaBJ/beHA, a MaHUIyIalUja
KOHTEKCTOM peryJiucaHa je 06aBe3oM Jia ce apxuBcka ¢poTorpaduja jacHo
o3Hayu Kao TakBa (Ninkovi¢ Slavni¢, 2015: 175). CraBHuh 3ak/bydyje U 1a
,II0CTOjU pa3JiMKa U3Mehy jaBHUX JIMUHOCTHU U OCTaJIuX rpabaHa jep ce 3anpBe
NpeTnocTaBJ/ba Ja oJipeheHe akiuje, 6e3 063upa IMTO NPUIaajy TPUBATHO]
cdepu, 1ajy 6UTHE MogaTKe 0 0COOU Koja 06aBJ/ba HEKY jaBHY QYHKIIH]Y, 1A UX
Kao peJsieBaHTHe Tpeba o6jaBUTH. To je caydaj y cuTyanujamMa Kajia IoCToju
jaBHU MHTepec, a He Kaja cy ¢oTorpaduje Boajepcke 1 MOTUBUCAHE TPKOM 3a
npodutom” (Ninkovi¢ Slavni¢, 2015: 166).

[IlpuBaTHOCT MO>Ke GUTU HapylleHa U KaJa je ped 0 JUYHOCTUMA KOje HUCY
jaBHe, Kajia Io’KKMBe JIMYHe Tpareauje U Hecpehe. Tajza je jacHo Aa jaBHOT
WHTepeca HEMA, aJld apTyMeHT ypeJHUKa MeJj1ja je a 06jaB/bUBab€e TAKBUX
doTtorpaduja Tpeba ja 0CBECTH jaBHOCT U CIipeyu cauyHe Hecpehe. JenHa o
TakBUX poTorpaduja, Koja npukasyje TeJo yTON/bEHOT Aiedaka AjiaHa Kypauja
Ha o6asiama Typcke, o6jaB/beHa je 2. centeM6pa 2015. roJjuHe y rOTOBO CBUM
CBETCKMM MeJildjuMa U NocCTaJja je CMM60J MUTpaHTCKe Kpu3e. Tesio MpTBOT
JleTeTa Ha HaCJIOBHUM CTpaHaMa KpLIU ofijpef6oe Kojekca npodecroHa He
eTHKe, aJlu je o/JIyKa ypeJHUIITBA OPOjHUX MeAHrja 6uJa Jia je objaBe jep
,YyKHJa CBaKy paBHOJYIIHOCT, JUPEKTHO JieJlyje Ha eMOLHje U aKTHUBHUpa
JbYyACKY ToTpeby Aa ce oaynpe 6e3ymsmy” (Jevti¢, 2015: 185). Onnyka ma ce
o6jaBe oBakBe poTorpaduje je, 3anpano, oA4J1yKa Jia ce IpUKaKe CJIUKa CypoBe
CTBApHOCTH M NPOOY/AU yCcllaBaHa jaBHOCT.
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Y HOBHHAPCKOj IIPaKCH JelIaBajy Ce 0JCTyNamba 0] Hayesa KoJleKca U KaJia je
ped o u3aMeHaMa ¢poTorpacduja, rje je jacaH 3axTeB J1a cagpxkaj doTorpaduje
He MOXXe OMTHU NMpPOMeHeH 6€e3 CarJJaCHOCTH ayTopa U Jila pOoTOMOHTaXe U
o6paheHe poTorpaduje Mopajy jacHo GUTH pa3IMKOBaHe O] IOKyMeHTapHe
¢doTorpaduje. Byjopuh u MutpoBuh najy npenopyky Aa ce usmeHe ojapenabde
Kosmekca HoBuHapa Cp6uje u [103BOJie U3MeHe KOje CYIITUHCKU He Meajy
cazpaj poTorpaduje, Kao MTO je MOrYhHOCT yKJIamkhaka ZieJI0Ba KOjU HUCY O/
BAXXHOCTH 3a pa3yMeBatbe 3Hauewa poTorpaduje (Vujovié, Mitrovic, 2020: 145).

2. MeTO0/IOIIKU OKBUP

[IpenMeT UcTpakuBama y paAay je eTUIHOCT ¢poTorpaduja y mitTaMoaHUM
Meaujuma y Cpbuju, y 036u/bHUM MHGOPMAaTUBHUM HOBHHaMa [losnTuKa,
noJs1yTabJouHOj HOBUHU buini v Ta6ionHOj HOBUHU Kypup. KBaHTHTaTUBHO-
KBaJIUTATUBHOM aHaJIM30M caJip)kaja obyxBaheHe cy cBe o6jaB/beHe
doTtorpaduje, ocuM pekJaMHUX, y nepuoay of 1. go 7. anpuna 2023. rogute.
AnanuszajeobyxBatusia 1915 o6jaBbenux potorpaduja. ETuunoct potorpaduje
ayTOpPKe Cy MpolewmUBaJe y oAHOCY Ha oZpesbe Kosneka HoBuHapa Cpbuje, a
KOje Cy MOTJie OUTH JeTeKTOBaHe YBU/AOM Y IITaMIIaHa U3/laba HOBHHA.

Y Haueny I Kogekca HoBuHapa Cp6uje, ,UICTUHUTOCT U3BelITaBamka“, HHCUCTHPA
ce Ha 0b6aBe3u HOBHWHApA /1d ,TAYHO, 06jeKTUBHO, MOTIYHO U 6JIaroBpeMeHOo
M3BeCTHU O Aorahajuma oy MHTepeca 3a jaBHOCT, NOIITYjyhy NpaBo jaBHOCTHU
Jla ca3Ha UCTHUHY U ApkehH ce 0CHOBHUX CTaHAap/Aa HOBUHapCcKe mpodecuje.
Y cMmepHUIlaMa Koje ce AUPEKTHO ofHoce Ha doTorpadujy, UCTUUY ce
caeneha npaBuaia: JlpomeHe caapkaja doTorpaduje HeONyCTUBE CYy Ge3
carJacHOCTH ayTopa; Mopa ce jacHO HarJIaCUTH pa3jrKa usMehy JoKyMeHTapHe
doTorpaduje u poroMmoHTaxe. YUuTaouu/riaesaonu He CMejy Jia ce A0BOJE Y
3absyay; HeponycTuBe cy ApacTUYHe UHTEpPBEHIIMje IPU AUTUTAJTIHOj 06paiu
JlokyMeHTapHe ¢poTorpaduje. [[o03Bo/beHe Cy caMO MUHUMaJIHe KopeKiuje (y
JloMeHy 60ja, KOHTPACTA, OIUTPHUHE, U CIUIHO) KOje He yTHUYY Ha FbeH caApikaj ®.

Y Hauenyll, ,HesaBucHocT o npuTHCKA”, UCTHYE ce: ,, BIJI0 KAKBe UHTepBEHI[H]e
(ypenHuka, rpapUUKOT YpeAHUKA, IU3ajHePa, U APYTHUX), V IOTJIely capKaja
doTorpaduje, HeonycTUBE Cy 6€3 carJlaCHOCTH ayTopa””’.

Y Haueuny 1V, ,OaroBopHocT HOBHHapa”, uctuue ce: ,Kopuuihewe Tyhux
nHbOpManuja, ujeja, UCTpaKMBamwa, U poTorpaduja u rpapruukux nprukasa 6e3
aJiekBaTHOT HaBohewma U3BOPa, CMaTpa Ce IJIarUPabeM, U IPEJICTaB/ba jeIHY
O/ HajTeXUX NMoBpeJja mpodpeCHOHATHUX U eTUIKUX cTaHAap/a. [lnarupame

5 Haueso |, unan 1 Kogexca HoBunapa Cp6uje. lua-Apt 2015.
6 Haueso [, ysnan 2 KHC
7 Haueuso II,ynan 1 KHC
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yrpokaBa KpeUOUJIHUTET HOBUHApa/MeaAujcKe Kyhe, U JOBOAH U 10 TyOUTKA
nmoBepema YMTajala/ieasnana/caynajala y HOBUHapCKy npodecujy”s.
HaBopu ce u:,Mejuju cy Ay>KHH J]a OLITYjy NPaBO MPETIOCTAaBKe HEBUHOCTHU
Y [la LITUTEe NPUBATHOCT U UAEHTUTET OCyMEbUYEHOT UJIM MOYNUHHOLA, YaK U
y cayd4ajy npusHamwa KpuBuue”’. ¥ ucrom Havyesny HaBozau ce jour: ,3amTuTra
NPUBATHOCTH U HJIEHTUTETA MoJpa3yMeBa He caMO 3alITUTY HMeHa
(03HaYaBame 0OCYyMIBUYEHOT MHUIMja/IMMa), Beh ¥ 3alITUTY APYTUX NofaTaka
KOju 6U MOTJIM Jla yIIyTe Ha BheroB UAeHTUTeT: ¢poTorpaduja, agpeca, onuc
M3ryena, 6pavyHo CTakbe, COLUjaIHU CTATYC, IPUNAJHOCT HEKOj TPYIH, UMeHa
cyceza, pohaka u npujaTtesba”’.

Y Haueny VI, ,IlomToBawe npuBaTHOCTH”, UcTUYE ce: , [IpUJTMKOM U3BelITABakha
0 HecpehaMa U KpUBUYHUM JleJIUMa, HUje JJ03BO/bEHO 06jaB/bUBalb€ HMEHA U
doTorpaduja xxpTaBa M MOYMHHUJIALA KOje UX jacHO UAeHTUPUKyjy. Takohe,
HHUje J03BOJbEHO HU 00jaB/bUBae 6110 KAKBUX ITOlaTaKa KOju 61U UHAUPEKTHO
MOTJIU 1a OTKPHUjy UAEHTUTET 6UJIO0 )XPTBe, OUJI0 IOYMHUOLA, IPe HErO LUITO
HaJJIeXXHHU OpraH To 3BaHU4HO caonutu’!l, Uctuue ce jour: ,Potorpadu u
CHUMaTeJ/bH NY>KHH Cy Jia Cce, IPUJUKOM poTorpaducarma }KpTaBa Hecpeha u
3JI0YMHA, ONX0/ie ca 063upoM u caocehawem”!?. U: ,HoBuHap je o6aBe3aH na
ocurypajia ieTe He 6y/ie yTPOKeHO UJIM U3JI0’)KEHO PU3UKY 360T 06jaB/bHBakba
BeroBor MMeHa, ¢ororpaduje UJM CHUMKA Ca HEroBUM JIMKOM, Kyhowm,
3ajeIHUIOM Y K0jOj *KMBH HJIH MPEN03HAT/bHBOM OKOJHHOM 13,

Y Haueny VIII, ,Kopunihemwe yacHux cpejicTaBa”’, iCTHUYe Ce: ,,Y NPUKYIL/bakby
nHpopmanuja, pororpaduja, JOKyMeHaTa, 3ByYHHUX U BUJIEO 3allKca HOBUHAP
he ce KOpUCTUTU caMo YaCHUM cpeJicTBUMa. HoBUHapu U ypeJHULM He CMejy ia
06jaBJbyjy MaTepHujaJi IpubaB/beH y3 NOMOh CKpUBEHUX KaMepa, IPUCAYIIHUX
ypebaja, oiHOCHO HeoBJlaltheHUM MPUCAYIIKUBakhEM, H3Y3€B KajJla Ce TUME
LITUTH jaBHU UHTepec (HOp. o6jaB/bUBakbe HHOpMalMja 0 YTPOXKEHOCTHU
’)KMBOTA U 3/lpaBJ/ba CTAaHOBHUIITBA, KOPYNIUjH, 3JI0yIOTPpebU NoJioxKaja u
canvHo) ™. Uctude ce jou ga: ,HoBuHap He Tpe6a 1a HACTABU Ca IOCTABJ/babeM
NMTama, TeJepoHupameM, poTorpaducameM UM CHUMakbeM IPUBATHOT UL
MOILTO je 3aMOJbEH Jia ogycTaHe” !,

8 Haueuso 1V, unan 2 KHC

9 Haueuso IV, ysnan 3 KHC
10 Haveuso IV, ysan 3 KHC
11 Haueuso VII, ynan 1 KHC
12 Hayeuno VII, ysnan 3 KHC
13 Haueuso VII, ysian 4 KHC
14 Haueno VIII,ynan 1 KHC
15 Haueuo VIII, ynan 2 KHC
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Y Haueny IX, ,IlomToBawme ayTopcTBa”, uctuue ce: ,otorpaduje Mmopajy aa
OyAy HOTIHCAaHE UMEHOM U TPEe3UMEHOM ayTopa UJId BjacHUuKa ¢oTorpaduje.
Kpuierbe ayTOpcKHMX mnpaBa HeoBJsallheHUM peNpUHTOM, KONHpPameM
doTorpaduja u3 mraMnaHux Meauja, ‘ckugamwem’ (download) ¢poTorpaduja
ca UHTepHeTa, cMaTpa ce TelkoM noBpesoM oBor Kozgekca. Potorpaduje
ce He MOT'y YCTYNaTu APYTUM JIMIKUMa, OpraHyu3alujamMa, MUHCTUTYIIMjaMa U
MeaujuMa 6e3 caryiacHOCTH ayTopa“l®. Uctuue ce u: ,HoBuHap Hehe Kao cBoje
NOTIHCHUBATU TEKCTOBE, IPTEXKeE, UIycTpanuje, ororpaduje, BUieo 1 3ByUHe
3anuce gpyrux aytopa. PoTomoHTaxe 1 obpahene potorpaduje mopajy jacHo
Jla 6yy pa3rpaHudeHe o/l JokyMeHTapHe doTorpaduje. Yuraonu/riesaonu He
cMejy ce HaMepHO JoBoAuTH y 3a6ayay”V. lame: ,HoBuHap Tpe6a ja og6uje na
NOTIHIIE TeKCT, oTorpadujy, HpTexK, UAyCcTpaLujy, 3ByYHHU UJIU BULE0 3aMHC.
HoBuHap He 61 TpebaJsio Jia ce MOTMHUIIE aKO HUje Y4eCTBOBAO y NpUIpeMHU
U u3paju TekcTa, pororpaduje, npTexa, UaycTpamnuje, 3By4HOr U BUJEO
3amnuca. YKOJIMKO je IPOMEHOM Ha/JHACJI0Ba, HAcJ10Ba U MO/{HACJI0BA ypeJHUK
MPOMEHHO CMHUCA0 U UHTOHALIUjy TeKCTa, poTorpaduje, yprexa, uayctpanuje,
3BYYHOT U BU/I€0 3aI1MCa, HOBUHAD je y>KaH /la Ha TO CKpeHe NaXKiby YpeLHUKY,
Y 1a 3aXTeBa U3MeHe. YKOJIUKO YpeJHHUK He IPUXBATH 3aXTeBe HOBUHAPA,
OH MMa MPaBo Jla TPaXKU U30CTaBJ/bake CBOT MOTIMCA, OJJHOCHO /la IOByyYe
TekcT, doTorpadujy, [pTex, UJAyCTPaLHjy, BUJe0 U 3BYUHH 3anuc”!®, UcTuue
ce u: ,YpeJHUK je 06aBe3aH Jja yCJUIIN 3aXTeB HOBMHApa Jla ra He MOTHHUILE
nof TekctoM, dpoTorpadujoM, HPTENKOM, UAYCTPALMjOM, 3BYYHUM UJIU BUJIE0
3allMCOM YKOJIMKO HOBHMHAp cMaTpa Ja 6u TUMe GUJia YIpoXKeHa Hherona
6e36eanoct”?. U: ,doTorpaduja ys TekcT/IpHUIIOTr KOja HUje HacTaJjla Ha CaMOM
norabajy koju unyctpyje, Mopa fja 6y/e Ha3HaueHa Kao apxuBcka. [loTpe6HO
je jacHo Ha3HA4YUTH cBaKy ¢oTorpadujy Koja HUje HacTaj1a HEMOCPETHO HA
norabajy, a cayKu ’eroBoM uJycTpoBamy” 20,

[IpeTmocTaBKe 0/ KOjUX Ce Yy paJly I0J1a3uJIo 6UJie cy [ia ce eTUYKU CTaHAapAu
y aHaJIM3MpaHUMM HOBUHAaMa He MOLITY]y Y NOTIYHOCTH, [ia je BULIe eTUYKUX
NpeKpliaja y mojyTabJouJHOj U TabJOHUJHOj IITAMIH U Aa je Hajuelihe
ped o HeHaBohewy U3BOpa UJIM ayTopcTBa ¢poTorpaduje U 0 HEMOIITOBAY
NpeTIOCTaBKe HEBUHOCTH U NIpaBa Ha IPUBATHOCT.

16 Haueuso IX,ynan 1 KHC
17 Haueuo IX, ynan 2 KHC
18 Haueuio IX, ysian 3 KHC
19 Haueuo IX, ynan 4 KHC
20 Haueuo IX, ysan 5 KHC

214



M. ByjoBuh, M. MutpoBuh | ctp. 207-222

3. Pe3sysiTaTi UCTpaKUBamha

Y aHa/IM3UMpaHOM NEPUOAY, ¥ CBE TPU JHEBHE HOBUHE, 00jaBJ/bEHO je YKYITHO
1915 doTtorpadwuja. Y llosutunu je o6jaB/beH HajMawU 6poj poTorpaduja
- 497, cneau baun ca 562 , u Kypup ca HajpehuM 6pojeM — 856 06jaB/beHUX
doTorpadwuja (Tabesa 1). U mo camom 6pojy o6jaB/beHUX poTorpaduja Moxe
Jla ce 3aKJby4dyje o CTeneHy TabJIOUAHOCTH HOBHUHA. [lo mpaBu/y, 036H/bHA
nTamia o6jaBsbyje MaJu 6poj potorpaduja, 3a pasaUKy o HoayTabaou1a U
TabJyou/ia, Te JoMUHUPajy oTorpaduje.

Y opHOCY Ha yKymnaH 6poj 06jaB/beHUX poTorpaduja, Hajehu 6poj eTUIKUX
npekpuiaja uMaJa je HoBuHa Kypup - 736, cneau baun - 451 u [lonuTuka
Ca HajMakbUM 6pojeM eTHUYKH MpobaeMaTHUHUX poTorpaduja - 103. OBakaB
pe3yJiTaT aHaJiu3e NOTBphyje NpeTHOCTaBKY 0/, Koje ayTOpKe MoJia3e ja je
BUIIIe eTUYKUX NIPEKpIIaja y NoayTabJI0UAHOj U TaGJIOUJHOj LITAMIN HETO Y
030M/bHUM HOBMHaMa. YKymaH 6poj ¢poTorpaduja Ha KojuMa je perucTpoBaH
HEKH 0J1 eTUYKHUX NpeKpinaja je 1293, mito obyxBata 66% oJ yKymHor 6poja
o6jaB/beHux poTorpaduja’! (Tabesa 1).

Ta6ena 1. Komnapayuja aHaausupaHux meduja npema 6pojy emu4kux npekpuiaja

Bpoj . IIpoueHar
. Bpoj eTHYKux .
06jaB/beHUX npexpmaja y nepHoy npekpiIaja no
Menuj doTorpaduja AHANMIE Y OKBUPY Meaujy y opHOCY
y nepuoay . Ha yKynaH 6poj
aHa/IM3MpPaHHUX MeAuja .
aHa/M3e npekpuaja
MosmmTHKa ‘ 497 103 (21%) 8%
Baun | 562 451 (80%) 35%
Kypup 856 736 (86%) 57%
YkynHo 1915 1293 (66%) 1293 (100%)

Kapa je o eTuykuM npekpuiajuMa ped, Hajuellhu npekpuiaj y cBe Tpu aHa-
JIM3MpaHe HOBUHe OHUJIO je HEHaBohewe n3Bopa/ayTopcTBa potorpaduje - 944,
cJie/lld HeHarJalleHa uaycTpaTuBHa yjora ¢pororpaduje - 135, HenolrToBame
NpaBaHaNpUBAaTHOCT M 3aLUTUTY U/leHTUTeTa - 97, HENOITOBahe IPETIOCTABKe
HEBUHOCTH - 67, HeHarjalleHa pasJjnka usMehy nokymenrapHe ¢otorpaduje u

21 Y aHa/u3u cajJipKaja HOBUHCKUX poTorpaduja 610 je ¥ OHUX KOJ, KOjUX Cy PeTUCTPOBAHU
BUIECTPYKHU eTUYKHU Npekpiuaju. CBakU ofi lbUX je peTrUCTPOBAH MojeJHHAYHO.
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doToMoHTaxe - 24, HenmpuMepeHH, y3HeMUpaBajyhu u nopHorpadcku caapxaj
- 16, a HajMambe je 6UJI0 poTorpadHrja CHUM/bEHUX CKPUBEHOM KaMepoM — 10
(Tabena 2).

Ta6ena 2. [Ipuka3s 6poja uJeHTUPUKOBAHUX ETUYKUX IIPEKpIIaja

ETHM4YKM npeKpmaju Bpoj
HenaBohemwe nsBopa/ayropcrsa pororpaduje 944
HenarnameHa unyctpaTuBHa ysora ¢otorpaduje 135
HenouToBamwe npaBa Ha IPUBATHOCT U 3aUITUTY UJEHTUTETA 97
HenomroBamwe npeTrnocTaBke HEBUHOCTHU 67

HeHaryameHa pas/iuka usmehy fokyMmeHTapHe ¢poTorpaduje u

doToMOHTaXKE 24
HenpumepeHu, y3HeMupaBajyhu v mopHOTrpadpCcKu caapikaj 16
dororpaduje CHUM/beHE CKPUBEHOM KaMepoM 10
YkynHo 1293

Kaza je o eTuukuM npekpinajuMa ped, Hajsehu 6poj, y cBa Tpu aHa/M3UpaHa
JIUCTA, OJHOCU Ce Ha HeHaBohemwe wu3Bopa/ayTopcTtBa ¢oTorpaduje. ¥
nocMaTpaHoM nepuony, y Kypupy je TakBux ¢otorpaduja objaB/beHo 532,y
Bauny 352,ay llonutunuy 60. OBakaB pe3yJiTaT olpaBiaBa CyMmby Jia je Ipakca
npeysuMamwa pororpaduja ca UHTEpHeTa YecTa, NOCeEGHO y TabionguMa 1
noJsiytadsaouauMa. OBaj pe3ysiTaT CBeZ04YH U 0 JIOLIEM 10JI0%Kajy ¢oTo-HOBHHApA
y CPIICKOM HOBUHApPCTBY.

Cnepehu Hajuemthy eTuyky npekpuiaj y Kypupy u llonuTuny je HeHar/1alaBpamwe
uaycTpaTuBHe yjore ¢otorpaduje, Ha KOjuMa He MOXKe jaCHO Jja ce youH jJa
Cy HacTaJjie HelocpeAHO Ha MecTy Jorabhaja U/au HeMajy JUPEKTHY Be3y ca
npatefluM TeKCTOM. Y nmocMaTpaHoM nepuoay, y [losuTunu je o6jaB/beHO
39 TakBux ¢oTorpaduja, a y Kypupy 70. ¥ HoBuHu baun, oBo je Tpehu
eTHUUYKHU MpeKplIaj N0 y4yecTaJoCTH, 06jaB/beHO je 26 TakBUX poTorpaduja
y nocMatpaHoM nepuony (Tabesa 2). OBakBU pe3y/aTaTH YKa3yjy Ha MpakKcy
HOBMHa /1a KopucTe poTorpaduje U3 apxuse.

Jpyru 1o y4yecTaJ0CTH eTUYKHU NpeKpilaj y HoBUHHU buun, a Tpehu y Kypupy
v [loMTHLY je HeMOLWITOBake IpaBa Ha IPUBATHOCT U 3aLUTUTY UEHTUTETA:
Baun - 38, Kypup - 57 u lloniutuka - 2. Y [lodTUL U je y UCTOM 6pojy ciaydajeBa
3abeJie’keH joll jefaH eTHYKHU NpeKpIlaj, HelOolITOBawke NpeTIOoCTaBKe
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HEBUHOCTH - 2, JIOK je Taj NpeKpuiaj y TabJOUJAHUM U MOJYTaAGJIOUIHUM
HOBHHaMa ydecTtanauju: Kypup - 39 u baun - 26. Y Kypupy cy 3abesiexxeHu U
cjaesehy eTUYKY NpeKpllaju: HeHarvlallleHa pa3J/uka usmehy JoKyMeHTapHe
doTorpaduje u doToMoHTaKe — 24, HeMpUMepeHH, Y3HeMHUpaBajyhu u
nopHorpadCcku caapxaj - 8 u potorpaduje CHUM/beHe CKDUBEHOM KaMePOM —
6, ay baivny: HenmpuMepeHH, y3HeMHUpaBajyhu v nopHorpadCcku caapxkaj - 8 u
¢doTorpaduje cHUM/beHe CKpUBEHOM KaMepoM - 4 (Tabesa 3).

Ta6esa 3. KomnapaTHBHU IPUKa3 6poja eTUYKUX HPEKPIIAja y aHATU3UPAHUM
HOBHHaMa

Bpoj
Meauju 1 eTUYKHM NpeKpLIaju eTUYKHX
npexKpumaja
Kypup 736
HenaBoheme nusBopa/ayropcrBa pororpaduje 532
HenarnameHa unyctpaTuBHa ysiora ¢otorpaduje 70
HemnomToBame nmpaBa Ha MPUBATHOCT U 3alITUTY UAEHTUTETA 57
HenomroBamwe npeTrnocTaBke HEBUHOCTHU 39
HenarnameHa passiunka usmehy nokymeHTtapsae pororpaduje u 24
doToMOHTaXKE
HenpumepeHu, y3HeMupaBajyhu v mopHOTrpadpCcKu caapikaj 8
®oTorpaduje cCHUM/beHE CKDUBEHOM KaMepoM 6
By, 454
HenaBoheme nusBopa/ayropcrBa pororpaduje 352
HenowmToBamwe npaBa Ha NPUBAaTHOCT U 3alITUTY UEHTUTETA 38
HenarnameHa uiyctpaTuBHa ysora ¢potorpaduje 26
HenomroBame npeTrnocTraBke HEBUHOCTHU 26
HenpumepeHy, yaHeMupaBajyhu v mopHorpadpcku caspikaj 8
doTorpaduje CHUM/beHE CKDUBEHOM KaMepoM 4
INosiuTHKa 103
HenaBohemwe nsBopa/ayropcrsa pororpaduje 60
HenarnameHa uiyctpaTuBHa ysora ¢otorpaduje 39
HenowToBamwe npaBa Ha NPUBATHOCT U 3aLITUTY UJEHTUTETA 2
HenowmToBame npeTnocTaBKe HEBUHOCTHU 2
YkynHo 1293
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4. lucKycuja 4 3aK/by4aK

[IpeTnocTaBKe o KOjUX CeyPay N0J1a31JI0 JeJTMMUYHO CyTOTBpheHe. Pe3yaTaTu
HCTpaKuBaka [0Ka3yjy /la ce eTUYKHU CTAaHJAp/IU Y aHAJIM3UPAaHUM HOBUHAMa
yIJIaBHOM He NOLITY]y Ka/Jia je pey 0 HOBUHCKUM poTorpadujama. Ykynas 6poj
doTorpaduja Ha KojuMa je peruCTPOBaH HEKH 0J1 eTUYKHUX IIpeKpliajaje 1293,
mTo obyxBaTa 66% o yKynHor 6poja objaB/beHux ¢poTtorpaduja. Hajpehu
6poj eTUYKHUX MMpeKpiiaja uMaJa je HoBuHa Kypup - 57%, 3atum Baui, - 35%
v [losiMTHKA ca HajMawkbUM 6pojeM eTHYKH NpobieMaTHYHUX PpoTorpaduja
- 8%, mocMaTpaHo y OZJHOCY Ha YKyIaH 6poja eTUUKUX Npekpiuaja. OBakas
pes3yJITaT aHaJM3e IOTBPAUO je MPeTIOCTABKY O/ KOje Cy ay TOpKe MouLje: 1a
je BUIlle eTUYKUX MPEKpIlaja y Moy TabJI0uJHOj U TabJIOUJHOj ITAMIIU HETO Y
0306UJbHUM HOBHHaMa. [loTBpheHa je U peTHocTaBKa Ja je Hajuellhu eTUYKHU
npeKpilaj HeHaBohewe U3BOPa UK ayTOpcTBa poTorpaduje. Y nocMaTpaHoM
nepuofny, o6jaBsbeHo je 73% TakBUX PoTorpaduja y yKynHoM 6pojy eTUUKHU
npo6seMaTudHUX poTorpaduja. Y Kypupy je TakBux ¢potorpaduju o6jaB/beHO
532,y bauny 352, ay [loutunu 60. OBakaB pe3yJTaT onpaBAaBa CyMy /ia je
npakcanpey3uMama ¢poTorpaduja ca MHTEpHETA YeCTa, MIOCEGHO Y TabJIoOUuJUMa
Y nosayTtabaouarma. OBaj pe3yaTaT CBeJOYHU U O JIOLIEM I0J10Kajy GoTo-
HOBHHapa y CPICKOM HOBUHAPCTBY. Pe3ysTaTu ucTpakuBama Mokasyjy Aa
IpeKpIlaju HeMoITOBakkhe NPETNOCTaBKe HEBUHOCTHU U IIpaBa Ha IPUBATHOCT
Hucy Meby HajydyecTasujuma. Yenrhe Huje Har1amaBaHa HIyCTPaTUBHA yJoTa
doTtorpaduje, y 11% caydajeBa y oAHOCY Ha yKyNaH 6poj eTUUKUX IpeKpliaja
y CBe TpU JiHeBHe HOBUHe. M3y3eTak je HOBUHaA bBJin1, KO/l KOje je HENOLITOBabe
IpaBaHAa IPUBATHOCT U 3aIUTUTY UJIEHTUTETA JPYTU IPeKpIlaj 10 yYeCcTaJ0CTH.
Kajza mocmaTtpaMo pe3systaTe 06je/IMeHO 3a CBe TPU HOBHHE, OBO je Tpehu
IpeKpIlaj 10 y4ecTaa0CTH, y 7% cjyyajeBay OJHOCY Ha YKyIlaH 6p0j eTUUKUX
npekpiaja. CieZlu HENOIITOBabe MPEeTIOCTaBKe HEBUHOCTH, Y 5% cayvajeBa
y OZTHOCY Ha YKYTaH 6poj eTUYKUX pekpiiaja. Hajmame je 6usio poTorpaduja
CHHUMJ/bEHUX CKPUBEHOM KaMepoM, Matbe 0J1 1% o yKynHoTr 6poja eTUYKH
npo6seMaTudyHux poTorpaduja. Tpeba uctahu na je HoBuHa Kypup kpiiuaa
eTUYKe HOpMe y CBUM IIOCMaTPaHUM KaTeropujama, Ka/Jia je ped 0 HOBUHCKUM
doTtorpadujama. C gpyre cTpaHe, HoBHHa [loIMTHKA HUje KpIlIUJa CBe HOPME,
Kao ILITO je HeMpUMepeHH, y3HeMUpaBajyhu u nopHorpadCcKu cajpikaj u
doTorpaduje cHUM/beHE CKPUBEHOM KaMepoM.

Kajia ce pe3ysiTaTH 0BOT HCTpPaXKMBaa yrope/ie ca pe3yJTaTUMa MPeTX0AHO
CIIPOBEJIEHUX aHaJIM3a caZipKaja CPICKUX MeJMja, JaCHO je Jja Cy OLCTyIamkba
o/l ynyTcTaBa U cMepHuIlla Kojiekca HoBuHapa Cpbuje kapaKTepyuCTHYHA 3a
TabJsionje M noayTtabaouze. Kajaje o Bpcrama npekpliaja pey, Hajuelihe je pey o
doTorpadujama yuju ay TOpYU HUCY HABEJIEHU U HEHATJIalllaBakby UJIYyCTPaTUBHE
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yaore ¢potorpaduje (Vujovi¢, Stojanovic Prelevi¢, 2014; Krsti¢, Milojevi¢, 2015).
Pe3yJsiTaTH OBOT UCTPAKHBakba MOTBPhHY]y Taj TpeH .

360r Tora 64 6MJI0O Ba)KHO J0JIaTHO YpeJUTH 06jaB/bHBalbe HOBUHCKHUX
doTorpadujay cpnckuM MeujuMa. Y HeZJoCTaTKy ClleljMjaIM30BaHOr KoJeKca
KOjH Ce OJTHOCH UCKJbYYHMBO Ha GOTO-U3BeEllITaBakke, IpernopyKa 61 Morjia 6UTH
Ja MeJidjcke Kyhe ycBoje MHTEPHE KoJleKce 0 06jaB/bUBaky GpoTorpaduja, Koju
he cappkaTH feTa/bHa yIYTCTBA 32 TPOPECUOHATHOCT Y U3BELITABAKY Y CBUM
NOTEeHLUjaJHO Ipo6eMaTUYHUM CUTyalldjaMa.
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ETHICAL STANDARDS AND PHOTOGRAPHY IN NEWSPAPERS

Summary

Newspaper photography is a very common and important media content that ini-
tially attracts the readers’ attention and thus influences their opinions about the
depicted events. The study of visual content in the media is increasingly important
in media theory. Visual content is becoming more dominant because it can effici-
ently convey a lot of information due to the absence of language barriers. Thus,
adherence to professional standards in the publication of newspaper photographs is
very important. In Serbia, the only document that regulates the ethical standards of
newspaper photography is the Journalists’ Code of Ethics, but it is not legally binding
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on the editorial policy of the media. The consequences of violating its provisions
are public warnings issued by the Press Council, an independent self-regulatory
body. The results of a quantitative and qualitative analysis of newspaper photo-
graphs published in three daily newspapers (the serious broadsheet daily Politika,
the semi-tabloid Blic, and the tabloid Kurir) have shown to what extent the ethical
standards are respected in practice. The research was conducted in the first week
of April 2023. The analysis included all photos published during this period, except
advertising photos.

The analysis of newspaper photos included the following criteria defined in the Jour-
nalists’ Code of Ethics: whether there is a clear distinction between a documentary
photograph and a photo-shopped image; whether the illustrative role of a photo
is emphasized when it is not taken directly at the scene of the event; whether the
source/authorship of the photo is indicated; whether the principle of presumption
of innocence has been applied and whether the privacy and identity of the victim
or the suspected offender have been respected (e.g. by not publishing photos) even
if the offender has pleaded guilty, until the moment of rendering the final court
judgment; whether the published photos were taken with hidden cameras; and
whether the photos contain inappropriate, disturbing and pornographic content.
The article is based on the hypotheses that ethical standards are not fully met in the
newspapers under consideration, that there are more violations of ethical standards
in the semi-tabloid and tabloid newspapers, and that the most common violations
entail the failure to credit the source or authorship of the photo and disregard for
the presumption of innocence and the right to privacy.

Keywords: newspaper photography, newspaper, ethics, Serbian Journalists’ Code
of Ethics, professional standards.
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NPETJIEJJHU HAYYHU PAJL
Ap Anexcandap Awmuh,’ 10.5937/2rpfn0-45620
Jloyenm,

IIpasHu ¢pakyamem, YHusepsumem y Kpazyjesyy,

Peny6auka Cpbuja
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Pad npumsmen: 21.07.2023.
Pad npuxeahen: 04.11.2023.

ITHTAILE YCTABHOCTH OTPAHHYEHRA
3AIIOLI/bABAIbA Y JABHOM CEKTOPY™

Ancmpakm: OzpaHuyierse 3anoul/bas8arsay jagHOM cekmopy nodpasymeesa
no3umusHonpagHo ypeheHo odcycmeo aymoHomuje noc.100asayay jagHom
ceKmopy NpuAUKOM 3dCHUBAHA padHo2 00HOca Ha odpeheHo u HeodpeheHo
8peme, 00HOCHO NPUAUKOM pAOHO2 AH2AHC08AHA AUYA Y pad 8aH padHO2
odHoca. [locaodasyu y jagHoM ceKmopy, ocuMy usy3emuum cumyayujama,
3acHusarse padHoz odHoca Ha odpeheHo u HeodpeheHo 8peme, 00HOCHO
aHzaxcosarse AUyay pad 8aH padHoz 00HOCA, Mogy cnpo8ecmu ek HaKOH
cazaacHocmu Komucuje Baade Peny6.auke Cpbuje 3a dasarbe cazaacHocmu
3a HOB0 3anowl/bagarbe U 000aMmHO padHO AH2axC08are K00 KOPUCHUKA
JjasHux cpedcmasa. Aymop y pady aHaausupd ycmasHocm o0ped6u Koje
ypehyjy ozpaHuerse 3anouw/basarba y jasHom cekmopy. [locmasswa ce
numarebe da u cy Hopme Koje ce 0dHOce Ha ypehusarbe ozpaHu4ersa
3anow/basard y jagHoOM cekmopy y CynpomHocmu ca npagoM Ha pad,
00HOCHO 3ab6paHoM JUCKpUMUHAYUje Koje hponucyje Ycmas Peny6auke
Cpbuje.

KreyuHe peuu: ozpanuyerse 3anowl/6asarba y jaHOM ceKmopy, npaso Ha
paod, 3acHusaree padHoe odHoca Ha HeodpeheHo epeme, Ycmag Penyb.auke
Cpbuje, 3abpaHa duckpumuHayuje.

" anticaleksandar89@gmail.com
“Pajije caomiTeH Ha HAYYHOM CKy MY ,0f[OBOPHOCT Y MPABHOM U APYLITBEHOM KOHTEKCTY",
oAp>kaHoM Ha [IpaBHOM dakynTeTy YHUBep3uTeTay Humy maja 2022 roauHe.
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YBog,

Cnobosma paja je mpaBo Koje mojpa3yMeBa oBJallhema 3alocjeHOr fa
CaMOCTaJIHO OZJIYYHU Ja JIU 3KeJIU /1a 3aCHYje paJjHU OJHOC, OAHOCHO Jja JIU U
KaJa KeJu [a IpeKruHe paJiHU oJHOC. MehyTHM, HacynpoT npaBy 3all0CJIEHOT,
CTOjU U MPABO MOCJ0JABIA [a OAJYYHU Jla JIU KeJIU Ca HEKUM 3aM0CJeHUM Ja
3acHyje paJJHU OJJHOC, OJJTHOCHO Jia JIY »KeJIU /ia 3all0CJeHU Ko/, era o6aBsba
MI0CJIOBE Y OKBUPY pajiay paJHOM 04HOCY Ha ofpeheHo uiu HeoipeheHo Bpeme.

Cio60/1a pajia 3a0C/IeHOT je TOTOBO HEOTPaHUY€eHa, [I0K je cJ1060/,a Moc/10/1aB1ia
orpaHuYeHa Noce6HO KO/ MpecTaHKa PaJiHOT 0JHOCA, MMajyhu y BUAY Za je
nocJsiofaBal GakTUYKHU jaya CTpaHa y paZilHOM OJJHOCY HaCyIpoOT 3aM0CJAEHOM,
ay3 UClywhee oipeheHux ycaoBa ¥ MpUIMKOM H360pa BpCTe pajia y pajHOM
0/lHOCY, C 063MpOM Ha TO Ja y oJpebeHUM cuTyanujamMa nocJjojaBal, ca
3aMocJeHUM Mopa 3aCHOBATH pa/iHU OJHOC Ha HeoZipeheHo BpeMe (Ha mpumMep
y cay4ajy paKTUUKOT paja).

OrpaHuYera Koja MOCTOje Ha CTPaHU MOCJI0JaBIia yBeAeHa Cy Kako O6U ce
3alITUTHO 3anocjeHu. MehyTum, orpanuyere uiu 3a6paHa 3anoll/baBakba y
jaBHOM CEKTOpY IOCTOjU KaKo OU ce CMarbuJIa OyIeTCKa MOTPOLIHA, OJJHOCHO
KaKo OU ce 3alTUTHJIA OyIIeTCKA CPEJICTBA.

Pajiu ce 0 orpaHuYerby ay TOHOMHUje MOCJI0/1aBla IPUJIMKOM 3aCHUBakba paJHOT
0/1HOCA Ca 3aIl0CJEHUM, KOje je KapaKTepUCTHUYHO 3a jaBHU CeKTOp. OBY BPCTY
orpaHuYera IpaBHa TEOPHja He PENO3Haje.

OrpaHuueme 3aMoll/baBakha Y jaBHOM CEKTOpPY je peasIHOCT Koja ersuctupa
y HaleM NpaBHOM CHUCTeMy TOTOBO 4WTaBy JeleHujy. [lopes mMHomTBa
HeraTHUBHUX NOCJEINIIA, 0 KojuMa he GUTH pevyu y HaCTaBKY pafia, IpOU3BeJIO je
jenHy no3uTUBHY. HauMe, 3aucTa je 0BeJIO [10 CMakema 6y LIeTCKe NOTPOLIbE.
MebyTuM, nuTame je 1aJiv je 0Baj IiUJ/b 6UO BpeJaH NOC/Ie/IMIla KOje je TPOHU3BeJIo
Y KOje U Jla/be IPOU3BOH.

[lopes, HeraTMBHHUX JpYLITBEHUX YTHUIAja, NIpeMa MUULLbeHY ayTopa,
OorpaHuYeme 3anoll/baBamka, 0JHOCHO IPONUCH KOju ra ypebyjy cy, umajyhu
y BUay oapen6e YcraBa Peny6suke Cpoujel, npoTuBycTaBHU. O KOHKPETHUM
pasJio3uMa Koju roBOpe y IPUJIOT HeYCTaBHOCTH 3abpaHe, 0JJHOCHO OTpaHUYeha
3anou/baBama 6uhe ykaszaHo y HacTaBKy paja.

OnuITH OCBPT HA OrPaHUY€ehe 3aNoUI/baBakha Y jABHOM CEKTOPY

,OrpaHuYere 3anou/baBamba“, Ul KaKo Ce joll KOJIOKBHjaJIHO 03HA4YaBa,
»,3abpaHa 3amnoll/baBama“, nojasa je Koja KoJ, Hac HYje MOjMOBHO HUTH NPaBHO

1 VYcraB Peny6suke Cp6uje. Ca. enacHuk PC. 98/2006.
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oapebheHa Mo 0BUM Ha3UBOM. Pajiu ce 0 MOjMy KOju He Nperno3Haje HU MpaBHa
TeopHuja, Beh ra je usHegpuja mpakca. Y HalleM IpaBHOM CUCTEMY er3ucTHUpa
Beh BHUIIle rogMHa.

OrpaHuueme WM 3abpaHa 3anoll/baBakba y jaBHOM CEKTOPY N0Zpa3yMeBa CKyIl
oApenbu KojuMa ce MOCJ0/AABIMMA Y jaBHOM CEKTOPY OrpaHU4YaBa, OJHOCHO
HCKJbyuyje IpaBO Ha 3aCHUBame paJiHOT 0 HOCA Ha HeoApeheHo U oapehenHo
BpeMe. [IpaBuJia Koja ypelhyjy oBaj HHCTUTYT Y BEJIMKOj MepH OrpaHUYaBajy
ayTOHOMM]jy NocJIoaBalia y jaBHOM CEeKTOpY y MorJe/ly 3aCHHUBamwa paJHoT
oJlHOCa.

3abpaHa 3amnoul/baBakba y jaBHOM CEKTOPY yBeJleHa je MOJ, yTHUIAjeM
MehyHnapoaHor MoHeTapHOT ¢oHAa. HauMe, oBa puHaHCHjcKka opraHu3anuja
3abpaHy 3amolll/baBamwa y jaBHOM CEKTOPY M CMameme 3apaja, OJHOCHO
orpaHuYemne BbUXOBOT pacTa 3alloc/JieHNMa y jaBHOM CEKTOPY Npenopyuyje Kao
Cpe/iCTBa 32 KOHCOJIMAALUjy Oy1IeTa, 0JJHOCHO CMambeme OylleTCKe NOTPOILbe
(International Monetary Fund, 2016).

[Iu/b npuMeHe Mepa GUCKaJIHE KOHCoMAanje je moBehamwe 6pyTo gomaher
npousBoja. MebyTumM, ynpkoc nopacty AojaTe BpPeJHOCTH IO CEKTOPY,
Kao y cJjy4dajy MHGOpMalMOHUX TeXHoJioruja, GUHAHCHU]ja, OCUTypama U
CTPYYHUX J1eJIaATHOCTH, JONPUHOC OBUX CEKTOPA M0 MU Takby OTBapakha HOBUX
paJHUX MecCTa je 6M0 orpaHMYeH. 3Ha4yajaH Jleo pajHe cHare y Peny6aunu
Cp6uju 3ar/saB/beH je y HUCKONPOAYKTUBHUM IOCJ0OBUMA Y NIPOU3BOH,
rpaheBUHApCTBY, MAJIONPOJAjU U YTOCTUTE/LCTBY, Tle Cy 3apajie y npoceky 10
Jlo 30 mocTo HUKe O/ TpoCceKa Ha HallMoOHaJIHOM HUBOY (International Labour
Organization, 2020).

3abpaHa 3amnoll/baBakha Y jaBHOM CEKTOpPY yBeeHa je kpajeM 2013. roguHe.
Haume, y uiany 1 3akoHa 0 U3MeHaMa U JjollyHaMa 3aKoHa 0 6YIIeTCKOM
CHUCTEeMY, Koju je o6jaBsbeH y ,,Cayxk6eHoM riiacHuky PCY, 6p. 108/2013 o 6. 12.
2013. roguHe, a cTynuo je Ha cHary 7. 12. 2013, npeaBubeHo je ja KOpUCHULU
jaBHUX cpeJicTaBa He MOT'Y 3aCHUBATH PaJHU OJHOC ca HOBUM JIMLIIUMA pPaju
nonymwaBama CJ060JHUX, OJHOCHO YIpa)KkeHUX pajHUX MecTa o0 31.
Jeuem6pa 2015. ronuHe. i3y3eTHo, pafHU 0HOC Ca HOBUM JIMIIMMa MOrao ce
3aCHOBATH Y3 carylacHOCT TeJia Biiasie, Ha mpe/Jior Ha1/1€2KHOT MMHUCTApPCTBa,
OJHOCHO JIpyTOT HAa/JIJIe)KHOT OpraHa, y3 NPeTX0AHO NPHU6aB/HEHO MUIIL/bEHE
MuHuCTapcTBa.

YkynaH 6poj 3anocJjieHUX Ha oJpeheHo BpeMe 360T moBehaHor o6uUMa nocJa,
JIM1]a aHTAXKOBaHUX 110 YTOBOPY 0 JIeJy, YTOBOPY O IPUBPEMEHUM U TOBPEMEHUM
MOCJIOBUMA, TPEKO OMJIaJIUHCKE U CTY/IeHTCKe 3a/|pyTe 1 JIMI[a aHTa)KOBAaHUX
10 JIpyrUM OCHOBaMa KO/l KOPUCHHKA jaBHUX CpeJicTaBa He Moxe 6UTH Behu
oz 10% ykynHor 6poja 3anocjeHux.
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H3y3eTHO, 6poj 3anocjieHUX Ha oJipeheHo BpeMe 360T nmoBehaHor o6uMa nocJia,
JIM1]a aHTAXKOBaHUX 110 YTOBOPY O JIeJy, YTOBOPY O IPUBPEMEHUM U TOBPEMEHUM
MI0CJIOBUMaA, TPEKO OMJIaIUHCKE U CTY/IeHTCKe 3a/|pyTe U JIUI[a aHTaXKOBAaHUX
1o ZIpyrdM OCHOBaMa, KOJl KOpUCHHUKA jaBHUX CpeJ/iCTaBa, MOXe 6UTH Behu
oz 10% ykymnHor 6poja 3alocJieHMX y3 carJacHocT TeJsa Buiage, Ha npeaJior
Ha/IJIEXXHOT MUHUCTAPCTBA, OJJHOCHO ZIPYyTOT HA/IJIEXKHOT OPraHa, y3 MPeTX0HO
npubaB/beHO MHUIIJbee MUHHUCTApCTBA.

HaBegeHa ofjpe/i6a je moyeJsia Jja ce npuMemyje 1. janyapa 2014. rogune. Of
Ta/la BaXXU OrpaHUuerbe UM 3abpaHa 3anoll/baBakba y jaBHOM ceKTopy. Pagu
ce 0 BpeMeHCKOM IIepUOoAY OJf IeBEeT roiMHa.

Kao mTo he 6uTu HaBeJeHO y HapeJHOM JeJly oBora paja, 3abpaHa
3anolbaBama je y ogpeheHoM cTeneHy ybsaaxkeHa 1. janyapa 2021. roguHe.
MebyTuM, eHa CyIITHHA, Koja ce orJiefja y 3a6paHu MOTNYHO ay TOHOMHOT
0Jl/ly4MBama N0CJI0/jaBalla U3 jaBHOT CeKTopa NPUJINKOM 3aCHUBamka paJHOT
0JIHOCa, HUje ce MemaJla.

CaMa 3abpaHa 3anol/baBaka yBe/ieHa je IPONUCOM Koju He ypeDhyje MaTepujy
pasiHUX 0fiHOCA, Beh HAUMH N0CJI0Bakha v JIaHUpakbe GUHAHCUjCKUX CpeJicTaBa
HEeONXO0/HUX 3a paj, OylleTCKUX KopucHUKa. Takobe, 3ab6paHa je npesBubheHa ca
HEKOJIMKO CTaBOBa jeJHOT Y4JIaHa KOjH je MONPUJIMYHO HelperyaeAaH (c 063upoM
Jla UMa HeKOJIMKO JleceTUHA CTaBOBA) U KOjU ce U3BOPHO OZHOCHU Ha pUCcKaHa
npaBuJa. YjeHO, TEpMHUHOJIOTH]A KOja ce KOPUCTU NPUJIHUKOM ofpehruBama
npaBuJia y noryeAy 3abpaHe 3anoll/baBama je 4eCTo HeoJrosapajyha, jep ce
Ha NpUMep Kao JiMle y paJJHOM OJHOCY Ha oZpeheHO BpeMe 03Ha4yaBa pajHO
aHTaXOBaHO JIUIIe 110 YTOBOPY 0 IPMBPEeMeHHM 1 TOBPeMeHHUM [T0CJA0BUMa U
yroBOpY 0 JeJy.

ToxoM Tpajama 3abpaHe 3anoli/baBama jefjlaH o Hajsehux npo6ieMa oryesao
Ce y lbeHOj JINHeapHOj MPUMEHH, T0Ce6HO MOYeTHUX FOAIMHA, Ka/1a Ce CarJIaCHOCT
3a 3aCHHUBaE PaJHOT 0/IHOCA Ha HeoJipeheHOo BpeMe Jo0Hjasia jako peTKo.
Haume, 3a6paHa 3anoli/baBakba ce IpUMebUBaJia Ha CBe MOCJI0/[aBIE Y jABHOM
cekTopy y3 oapeheHe peTke nsyseTke. To je foBeJio 1o nopeMehaja y norsieny
6poja 3amnocyeHuX NoceGHO y 3/[paBCTBEHOM CEKTOPY. 360r HeMoryhHocTH
3aCHHUBama paiHOT 0iHOCA Ha Heo/ipeheHo BpeMe, Kao M 4eCTO HensiaheHoT
BOJIOHTEPCKOT pa/ia, BeJIMKHU 6p0j 3/ipaBCTBEHUX paJiHUKA je HanycTuo Cpoujy
Y 3aCHOBAO je pa/iHu 0JJHOC Y HHOCTPAHCTBY.

2 CaMo kpo3jesnaH npojekaT EkcnepTcka MUTpalyja, KOju CIPOBOAY HEMauKa areHijuja sa
3anomsbaBabe DEKRA, Peny6suky Cp6ujy je HanycTuso 600 MeAUIIMHCKUX PAaJHUKA, 10K
jejoumr 700 y mocTynKy npunpeMe 3a 3aCHUBamE paJHor ogHoca y Hemaukoj. https://www.
ekspertskamigracija.com/o-projektu-ekspertska-migracija/, npeyseto 18. 7. 2023. roguHe.
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Y 2017. roauHU je 6poj Jiekapa cMameH 3a oko 600 y ogHocy Ha 2014. roaguHy,
onHocHO 3a 0ko 1.000 y ogHocy Ha 2011. roguHy. YKynaH 6poj iekapa y nepruoay
o 2011.roaune no 2017. roauHe je fakJe cMameH 3a oko 5% ([leToBap, 2021: 9).

Ecenuujy 3abpaHe 3amnoll/baBatbha YMHU CTaB JOHOCHOLLA OAJIYKA Ja CY
3aI0CJIEHH Y jABHOM CEKTOPY TPOIIAK Mo 6ylleTCKa CpeICTBA U A Ce He paJiu
0 Moje IMHIIMMA KOjU UMajy MO3UTHUBAH yTUIA] HA EKOHOMHU]jy. MehyTuM, yecTo
ce nMpeHeOperaBa YMmbeHUIA Y OBAaKBUM pa3MUIll/balbMa U U3jaBHUMa /Jia ce
paju o nojeJUHIMMa KOju ce 6aBe Ipy»KamwbeM ycayra oJf ONIITer MHTepeca, Kao
Y J1a Cy 3aM0CJIEHH Y jaBHOM CEKTOPY AeMOorpadCcKy MPUIUIHO PA3JIUIUTH OJ
CBOjUX Ko0JIeTa y IPUBAaTHOM CEKTOpY. Y jaBHOM CEKTOPY je 3all0C/IeHO 3HaTHO
BUIIIE )K€HA HEro y MPHUBATHOM CEKTOPY U BHIIE CTAPUjUX U 00pPA30BaAHUJUX
3aMocJeHux y olHocy Ha npuBaTHU cekTop (Gindling, Hasnain, Newhouse, Shi,
2019: 8).

JacHe sMHUje pa3/Bajalba He MOCTOje YBeK U3MeDhy ynpaB/bama JbyJCKUM
pecypcruMa U 6yleTUpara y jaBHOj ynpaBu. MebyTum oBa cpezcTBa 3a
OCTBapuBakbe MHCHje U BU3Uje jaBHe aJJMUHUCTpaLMje Tpeba dopMupaTu
TakKo Jia 6y1y Mehycob6Ho ycksaheHa, a 1a jeTHO UJIH JPyTO He CIpedyaBajy
O0CTBapUBame [JUJbEBA pa/iy KOjUX NOCTOjU KOHKPEeTHA OpraHM3aliyja U3 jaBHOT
cektopa (Rosenbloom, 2015: 6).

CMameHo 3anolll/baBake ¥ jaBHOM CEKTOPY CBAKaKo JJOBOAU U JI0 APYTUX
HeraTUBHUX NocJeAuLa, nonyT noBehawa HesanocseHocTH. OBO je moce6HO
HCTAaKHYTO y Hepa3BUjeHUM NOJpyyjuMa Jp>KaBe rZie HeMa MHOTO BEJUKUX
NpUBaTHUX NOCJ0/AaBala, c 063MPOM Ha TO Jia CBa JIMILA KOja He MOTY 3aCHOBaTHU
PaZiHU OJIHOC Y jaBHOM CEKTOPY He MOT'Y 3aCHOBATH PaJHU 0JJHOC Y IPUBATHOM
CeKTOopYy, jep je oH HeJ0BOJbHO pa3BujeH (Caponi, 2017: 3).

HamomeHnysiu 6ucMo naa je ¢popmMasiHO MOCMaTpaHO JOIUIJIO A0 CMakema
He3amnocsieHoCTH y Peny6smnu Cp6Hju y NpeTXOAHHWM roJvHaMa M 4Yak
OCTBapHBalba CTpPaTellKUX LIM/beBa y NoTJyiey He3anocaeHocTH (Ognjeno-
vi¢, Pavlovi¢, Kuzmanov, 2021: 91). MehyTum, 0 cMathera He3amoC/JAeHOCTH
je zomwio 360r MpoMeHe METO/I0JIOTHje Ha OCHOBY KOje ce eBUAEHTHUPaAjy
HesalocJieHa JIMIa Ha eBUieHIMju HarroHasiHe ciy»k6e 3a 3amoli/baBammbe’,
Khce/baBathba CTAHOBHUIITBA U [0 3allolll/baBatha He3amoCJJeHUX JIMIa aau
yIrJ1aBHOM y BehUM rpajoBuMa.

3 CxonHo4JaHy 88 3aKoHa 0 3aMoll/baBakby U OCUTYpakby 3a CJy4yaj He3anocJaeHoCTH. Ca.
esaacHuk PC.36/2009, 88/2010, 38/2015, 113/2017, 113/2017 — gp. 3akoH u 49/2021, Hup.
eBH/IeHIlHja 0 He3aIlloCJAeHOM IIpecTaje ia ce BOAU U aKO He3aMoCJ/eHHY 3all0YHe OCUTypame
[0 ;PYTOM OCHOBY y CKJIa/ly ca 3aKOHOM (3aKJby4H yroBOP 0 pajy BaH paJHOT 0/{HOCA).
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H03HTHBHOHpaBHO peryjincame OorpaHuv4emna 3anollybaBamba

Y TpeHyTKy NHcarba 0BOra pajia IpaBHU OCHOB 33 OTPaHUYEH€ 3a0NI/baBakha
yrHe 4iaH 27K 3aKoHa 0 GYIIeTCKOM cUCTeMY* U Ypenaba o MOCTYIKY 3a
npubaB/bakhe CarJlaCHOCTU 3a HOBO 3aloll/baBakbe W JOJATHO paJHO
aHraKoBakhe KOJi KOPUCHUKA jaBHUX CpeicTaBa’.

YsiaHoM 27k 3aKoHa 0 OYLIeTCKOM CUCTEMY MPOMUCAHO je [1a je y IePUOAY Of
1.janyapa 2021. roguHe ji0 31. genem6pa 2023. roiHe KOPUCHUIIMMA jaBHUX
cpeJZicTaBa [J03BOJbEHO Jia 6e3 N0CeOHUX [03B0JIa U CarJIaCHOCTH Yy TeKyhoj
KaJIeH/1apCKoj FrOZJMHY pUMe V PaJiHU OJJHOC Ha HeoJipeheHo BpeMe U paiHU
O0JIHOC Ha oZijpeheHO BpeMe y CBOjCTBY npunpaBHUKa A0 70% ykynHor 6poja
JIULa KOjHMa je pecTao paJHU OJHOC Ha HeopeheHo BpeMe 1o 6UJI0 KOM
OCHOBY Yy IPETX0/JHOj KaJIeHAapCKOj roAMHU (yMakbeH 3a 6p0j HOBO3aNoCJAeHUX
Ha HeoZijpeheHO BpeMe U oJijpeheHO BpeMe y CBOjCTBY NMpHUIpPABHUKA Y TOj
KaJIeH/JapCKOoj TOJUHHU), JOK O MpPHjeMy HOBO3allOCJeHUX Ha HeoApebheHO
BpeMe U oapebeHO BpeMe y CBOjCTBY NMpUNpPaBHUKA U3HAJ TOT NMPOLEHTA
onanyuyje Komucuja Baage Peny6anke Cp6uje 3a gaBame carJlacHOCTH 3a
HOBO 3all0lll/baBake U JI0aTHO PaJiHO aHrakoBake KOJ, KOPUCHUKA jaBHUX
cpe/icTaBa, Ha MpeJJIOT HAaAJIeXKHOT OpraHa, y3 MPeTXO0JHO MpPUGaBJ/bEHO
MUIl/behe MUHUCTapCTBA.

H3y3zetHo, Komucuja Buaage Moxke jeJHMUM aKTOM JaTU CarJlaCHOCT
HOBOOCHOBAHOM KOPUCHHUKY jaBHUX Cpe/iCTaBa Ha 6poj JIN1a KOjU Taj KOPUCHUK
MOe NPUMHUTH y paJiHU OJJHOC Ha HeoJpeheHo BpeMe U ofpeheHo BpeMe y
CBOjCTBY NIPUIIPABHUKA Yy KaJIEHAAPCKOj TOAUHHU Y KOjOj je OCHOBaH.

3amomsbaBale Ha OCHOBY 4sIaHa 27K 3aKOHA O 6YIETCKOM CHUCTEMY MOXKe Ce
peasii30BaTH YKOJHMKO KOPUCHUK jaBHUX CpeJicTaBa MMa o6e36eheHa cpesicTBa
3a mJiaTe, OJJHOCHO 3apa/ie, ca npunajajyhuM nopesom u JonprHocuMa 3a
HOBO3aIOCJIeHE, KA0 U 10/ yCJIOBUMA U Y CKJIA/ly ca IpolieAiypama npeiBuheHum
NoCe6GHUM MPONKCHMA.

Takobe, moueB oz 1.janyapa 2021. rojuHe yKynaH 6poj 3anocjeHux Ha oJijpeheHo
BpeMe (M3y3€B Y CBOjCTBY NPUIIPABHHUKA), JIMIla aHTA’KOBAHUX 10 YTOBOPY O
JleJ1y, yTOBOPY O IpUBPEMEHHM U IOBPEMEHUM NOCJI0BHUMA, IPEKO OMJIaJUHCKE
U CTYJEHTCKe 3aJipyre, Kao U NOCPeJCTBOM areHldje 3a MPUBPEMEHO
3amnoll/baBake U JIMLa aHra»KOBAaHUX 10 JIpyTUM OCHOBaMa, KOJi KOpUCHUKA
jaBHUX cpezacTaBa He Moxke 6uTH Behu o7 10% ykymHOT 6poja 3amocaeHux Ha

4 3axoH o 6yneTckoM cuctemy. Ca. eaacHuk PC. 54/2009, 73/2010, 101/2010, 101/2011,
93/2012,62/2013,63/2013 - ucnp., 108/2013, 142/2014, 68/2015 - ap. 3akoH, 103/2015,
99/2016,113/2017,95/2018, 31/2019, 72/2019, 149/2020 1 118/2021.

5 VYpepnba o nocTynky 3a nprubaB/bake CarJaCHOCTH 3a HOBO 3alolll/baBame U J0JaTHO
paZiHO aHTaXKOBake KO/ KOPUCHUKA jaBHUX cpejcTaBa. Ca. eaacHuk PC. 159/2020.
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Heoapeheﬂo Bpeme, OCMM M3Y3€THO, Y3 CalrJIaCHOCT TeJia BJIa,E[e, Ha npenJor
HaJJIeXKHOT OpraHa, y3 IpeTXo04HO HpI/I6aBJbeHO MHUIIJ/bEHE MI/IHI/ICTapCTBa.

Y HaBe/leHO orpaHUue€e He yOpajajy ce JiMna y palTHOM OJHOCY Ha opeheHo
BpeMe paJiy 3aMeHe 0iCy THOT 3aIl0CJIEHOT 10 Her0BOT NOBpPATKa, JIMLA paJiHO
aHrakoBaHa nocpeactBoM HanuoHasiHe ciyx6e 3a 3aNoll/baBambe y LUbY
cnpoBohera Mepa aKTHBHe NMOJUTHUKE 3aNoll/baBakba y CKIaLy ca IponucuMa
Koju ypehyjy o6J1acT 3anombaBatba (jaBHU paJJOBU U J0JJaTHO 06pa3oBatbe U
00yKe), 1M1la aHraK0BaHa pa/iu peajr3salyje npojekaTa Koju ce uHaHCUPaAjy
cpenctBuMa EBporncke yHUje MU CpeACTBUMA JOHALMja, YKOJUKO Ce HAKHAle
3a BbUXOB paj, ca npunajgajyhuM nopesuma v AonpuHocuMa, uHaHCUPajy
M3 OBMX U3BOpa, Kao W JIMLA aHraXKOBaHa 0Ji CTpaHe KOPUCHHUKA NporpaMa
006yKe, aKkpeJUTOBAaHUX peasin3aTopa 06yKe Koju cy ynucaHu y CTaJHy JTUCTY
npejlaBavya v APyrux peajardsaTopa o6yka Kojy Boau HarmonasaHa akajemMmuja
3ajaBHy ynpaBy. 3y3eTHO, KODUCHUK jaBHUX CpeJiCTaBa KOju UMa Matbe o, 50
3amnoc/eHuX Ha Heo/ipeheHo BpeMe Mo3Ke Jla UMa HajBUIIIE 10 Ce/laM 3aM0CTeHUX,
O/IHOCHO aHT'a’KOBaHUX Jid1a.’

YsiaHoMm 27K 3aKOHA 0 OYIIETCKOM CUCTeMY, y oapeheHOM cTeneHy y6JaxkeHa
je 3abpaHa 3anoll/baBama y 0JJHOCY Ha paHHje Baxkehu usnaH 27e, ITaBuIle
y oapebeHUM ciyiydyajeBUMa [103BOJbEHO je 3aCHHUBaWe pajHOr OJHOCAa Ha
HeoJipeheHo BpeMe 6e3 carjlacHOCTH BiiafjiHe KoMucHje, HApaBHO YKOJIUKO CY
HCIYHEeHU YCJI0BU 0 KojuMa je Beh 6110 peun. CTora, je npeMa HallleM MULL/bEY
ncrnpaBHuje of 1. janyapa 2021. rofjMHe KOPUCTUTHU I0jaM OTrpaHUYEHE

6 Oppenbe cT. 1 U 2 oBOT YjaHa He OJJHOCE CE HA CY/iHje, jaBHE TYKHUOLE U 3aMEHUKe
jaBHUX Ty»HJIalla, HACTABHO 0C06/be BUCOKOUIKOJICKEe yCTAHOBE M HAyYHO U UCTPAXKUBAUKO
ocob/be HayYHOUCTpaXKUBauKe OopraHu3aliyje akpeJUTOBaHe y CKJaJy ca 3aKOHOM, Ha
u3abpaHa, NocTaB/beHa U MMeHOBaHa JIMIla y ApP>KaBHUM OpraHMMa 1 opraHuMa jeJuHHLa
TepUTOpHjaIHe Ay TOHOMHU]e U JIOKaJIHe CaMOoyIIpaBe, Kao ¥ Ha JUpeKTope jaBHUX NIpejy3eha,
JApylITaBa KaluTaJjia, yCTAaHOBA U jaBHUX areHIlMja YUju cy ocHUBauu Peny6suka Cpouja
WJIY jeJUHUIle TepUTOpHUjasiHe ay TOHOMHUje, OJJTHOCHO JIOKaJIHe caMoylpaBe, Kao U Ha
ocobe ca UHBaJUJUTETOM y CKJIay ca IponucuMa Koju ypehyjy obs1act npodecruoHaHe
pexabuyMTalMje U 3anoll/baBakba 0c06a ca UHBAJUJUTETOM.

0 3acHUBakYy paJiHOT OZlHOCA Ha HeoZpel)eHO BpeMe U paJHOT 0ZjHOCA Ha oAipeheHO BpeMe
y CBOjCTBY NpUIpaBHUKA U3HA/J NPOLEHTa U3 cTaBa 1 oBor yjaHa y cayx6ama HapojgHe
CKYNIITHHe, 3alITUTHUKA rpahaHa, [loBepeHNKa 3a 3alUITUTY paBHONPABHOCTH, [Ip>kaBHe
peBU30OpCcKe UHCTUTYLHje, [loBepeHUKa 3a UHPOpPMallMje 0/l jaBHOT 3Ha4yaja U 3alITUTY
nojilaTaka o IMYHOCTH, AreHI|Mje 3a cipeyaBame Kopynuuje, KoMmucuje 3a KOHTpoJy ip>KaBHe
nomohu, Peny6/inyke KOMUCH]je 32 3aIUTHUTY IpaBa y NOCTYNIIMMa jaBHUX HabaBKH, Komucuje
3a 3alITUTY KOHKypeHIUje, KoMucuje 3a xapTuje of BpefgHocTH, PUCKaJHOT caBeTa,
PerynaTopHor TeJa 3a eJIeKTPOHCKe Meivje U AreHIUje 3a eHepreTUuky Peny6suke Cp6uje,
Kao M 0 TOMe Jla yKyHaH 6poj 3aloc/eHUX, 0AHOCHO PaJHO aHTaXKOBaHUX U3 cTaBa 4 oBor
4yJlaHa KOJi TUX KOPUCHUKA 6y/ie Behu o/ polieHTa, 0AHOCHO 6poja U3 CT. 4 U 6 OBOT 4YJIaHa
ojanyuyje of6op HaposHe cKynuITHHe Ha/l/1e3KaH 3a alMUHUCTPAaTUBHO-0ylleTCKa TUTakba.

229



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

3aloul/baBarba, Hero 3abpaHa 3anoul/baBamka, C 063MPOM Ha TO /1a 3aNO0N/baBabe
0/l TOT TPEHYTKa HUje y MOTIYHOCTHU 3abpameHo, 6e3 caracHocTu Komucuje
Bnage Peny6uke Cp6uje 3a JaBame CarJlaCHOCTH 33 HOBO 3alOll/baBamkbe U
JIOZIATHO Pa/IHO aHTaXKOBake KO/l KOPUCHUKA jaBHUX CpeJICTaBa.

Ysanom 105 3akoHa 0 OYIETCKOM CUCTEMY HOPMHPAHO je 1a ako cy oApezoe
JIPYTHX 3aKOHA, 0/IHOCHO IPOIHKCA, y CYIPOTHOCTHU Ca OBUM 3aKOHOM, IPUMEY]Y
ce oipe/ioe OBOT 3aKOHa.

Ypeno6oM o0 NOCTYINKY 3a NpUOaB/bame CarJlaCHOCTH 3a HOBO 3allolll/baBame
U JJOAATHO paJiHO aHTaXKOBake KOJi KOPUCHHKA jaBHUX CpeJ/icTaBa OJIMKe ce
ypebyje noctynak 3a npubaB/bame CarJacHOCTH 3a HOBO 3allOLl/baBambe U
JI0[IaTHO pa/lHO aHraXKOBame KOJ, KOPUCHUKA jaBHUX CpeJicTaBa U 3a JIMLa
yTBpheHa unaHoM 27k 3aKoHa 0 OyIJeTCKOM CUCTEMY.

Mos6y 3a HOBO 3amol/baBabe U 3a 0/J06paBatbe AOAATHOT Pa/HOT aHTAXKOBaha,
y CMHCJY 4jaHa 27k 3akoHa O OYIIETCKOM CHUCTeMY, KOPUCHUK jaBHUX
cpeJZicTaBa MOJAHOCH HA/IJIEXKHOM MUHHUCTAPCTBY, OJHOCHO APYTOM HaJIEXXHOM
oprany. YinaHnoMm 4 Ypenbe o MOCTYIKY 3a NpuGaB/bakbe CarJlacHOCTH 3a
HOBO 3all0lllJbaBakb€e U J0ATHO PAaJHO aHTaXKOBake KOJ, KOPUCHUKA jaBHUX
cpejicTaBa oJipeheHo je HalJIeXKHO MUHUCTAPCTBO, OJHOCHO IPYTH HaIJIEXKHU
opraH, KOMe KOPHCHHIM jaBHUX CpeJACTaBa, OJHOCHO HaJJIeXXHH OpraHHU
jeAVMHUIA JIOKAJIHE caMoyIpaBe, oJHOCe MoJiGe U Koju Komucuju nogHocu
IpeJJIOr aKTa O /laBalby CArJIaCHOCTH 3a MONyHhaBamwbe CJI060JHUX, OZHOCHO
yHpaKibeHUX paJJHUX MEeCTa.

Mous16a ce mogHocu Ha O6paciy [IPM — HoBo 3anoli/baBambe U 10JaTHO pagHO
aHTa)KOBake KOJi KOPUCHHKA jJaBHUX CPe/CTaBa, KOjU je OAUITaMIaH y3 OBY
ypenby ¥ YMHU BbeH CacTaBHHU Jleo. 3y3eTHO, KOPUCHUIM jaBHUX CpeICTaBa
KOjU Cy KOPUCHUIU CpeJicTaBa OylieTa jeiUHUIE JIOKAJHE CaMOYTIpaBe, 0JJHOCHO
YHUjU je OCHHBAY jeJlMHUIIA JIOKAJIHE CaMOyIpaBe, MoJibe 6JaroBpeMeHO
JI0CTaBJbajy HaJJIeXKHOM OpraHy jeIUHHUIlEe JIOKAJHe caMoyIpaBe.’

7 YnaHoM 6 Ypenbe o0 MOCTYNKY 3a NpUOaB/bakbe CAarJlaCHOCTH 32 HOBO 3alOll/baBakbe
U JI0/IaTHO pa/iHO aHTra)K0Bake KO/ KOPUCHHKA jaBHUX CpeJcTaBa, oApeheHo je fa npu
oJ1ly4yrBamy 0 MoJsibaMa Komucuja, mopes Munberba MUHUCTAapcTBa GUHAHCH]A, Y3UMa
y 003Up U HA/AJEXHOCTU U 00MM I0CJ0BA KOPUCHHUKA jaBHUX CPEJICTAaBa, JUHAMUKY
3anoubaBama y Tekyhoj KajeH/JapCcKoj FOAMHY, IPOLleHAT NONYHhEeHOCTH PaJIHUX MecTa
npe/BUheHUX aKTOM 0 CUCTEMATHU3aLUjH, OPOj U CTPYKTYPY 3aN0CJEHUX U aHTaXKOBAHUX
JIMIA, YKYIMHY Macy cpeJicTaBa 06e36eheHux 3a nsaTe, 0JHOCHO 3apa/ie, OAHOCHO HAKHA/IE,
06pasJioKehe KOPUCHUKA jaBHUX CPeJICTaBa, Kao U 00pa3J/IoXKeme Ha/IJIEXKHOT OpraHa.

[Ipu/IMKOM 0/1/1yYMBaka 0 ZlaBamy carjacHocTu KoMucuja je ayxHa fja BOU pauyHa 0 TOMe
JlayKyIaH 6poj HOBO3aNoCJeHUX JIUIa Ha HeoZpeheHo BpeMe U o/ipeheHO BpeMe y CBOjCTBY
npUIpaBHUKay TeKyhoj roJJMHU Ha HUBOY NOjeJUHAYHOT KOPUCHUKA jaBHUX CPe/iCTaBa He
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CarnacHoctu KoMmucuje fo6ujeHe y Tekyhoj kajleHJapCKOj FOJUHU MOTy ce
peaJsiM30BaTHU y HapeJHOj KaJleHAapCKoj F'OJMHY, YKOJIMKO O/ JaHa JlaBamba
CarJIaCHOCTH [0 JaHa NOKpeTamwa NOCTYIIKa 3a IIpUjeM HOBO3alOCJeHUX ¥
CKJIaZly ca 3aKOHOM HHUje npoTekJso Buile oxa 90 naHa. bpoj sauna 3a koja je
JlobujeHa carylacHocT Komucuje 3a npujeM y paZiHU OJJHOC Ha HeoZpeheHo
BpeMe, OJTHOCHO y PaZlHU 0ZJHOC Ha o peheHOo BpeMe y CBOjCTBY MpUIIpaBHUKA
y IPeTX0/JHOj KaJleHJapCKOj FOAMHU padyyHa ce y orpaHudeme of, 70%, y cMmucsay
ysaHa 27k ctaB 1 3akoHa 0 GYIETCKOM CUCTEeMY, ¥ TeKyhoj KaJieHAapCKoj
TOJAMHU.

KopucHUK jaBHUX cpeZicTaBa je y 06aBe3u Jia NoAaTKe 0 6pojy 3al0CTAEHUX U
paZiHO aHraXKOBaHUX JIMLAa YYUHU jaBHO JOCTYIIHUM, UCTHULIAkhbeM Ha CBOjOj
WHTEpHeT Npe3eHTallUjy UJIH Ha JpyTH oAToBapajyhu HauuH.

[ln1aHupame U 3anoll/baBake JbYICKUX PECYPCA je MPOoLec y KOM Ce Kao CBpxa
[oCTaBJ/ba NMPHUIIPEMA 32 OCTBapHBalbe I[U/beBa OpraHu3anuje y GJIHCKO]
oynyhuoctu (JlazoBuh, 2019: 91). 3 U3J/10’KeHOT ce Jja 3aK/bYYHUTH JIa CY OBE
AKTUBHOCTH KO/I I0CJI0/[aBalla ¥ jABHOM CEKTOPY y BEJINKOj MepH OTpaHUYEHe
MO3WTHUBHONMPABHUM MpPOMNKUCHUMa KOjU ypeDhyjy MaTepujy orpaHudema
3armnol/baBama.

Y yemy ce orjieja HecarJIaCHOCT o peA0H Koje ypebhyjy
orpaHuvYeme 3anou/baBama ca YcraBoM Peny6iuke Cpouje

Ysanom 60, ctaBoM 4 YcTtaBa Peny6.inke Cpbuje NpomnucaHo je Jla CBako UMa
npaBo Ha cy10604aH U360p paga. CBUMa cy, oJ, je JHAKKUM YCJIOBHUMA, JOCTYIIHA
cBa paZHa MecTa. CBako MMa IpaBO Ha NOIITOBake JJOCTOjaHCTBA CBOje
JIMYHOCTH Ha paay, 6e36eaHe U 3/ipaBe yCJI0Be pajia, IOTPe6GHY 3alITUTY Ha
pajy, orpaHUYeHo paZiHO BpeMe, IHEBHU U HeJle/bHU 0AMOp, IJIaheHu roJUILIbU

6y/ie Behu o1 yKynHOT 6poja JiMila KojuMa je y IpeTX0/JHOj KaJleHapCKOj TOJUHU KOJ, TOT
KOPHUCHHUKA IPecTao pajHU 0JJHOC Ha HeoJijpeheHOo BpeMe 110 6GMJI0O KOM OCHOBY.

N3y3eTHo, KoMucuja Moxe aTu carsiacHOCT oJjpel)eHOM KOPUCHUKY jaBHUX CpeJicTaBa U 3a
npujeM Beher 6poja U3BpIIKIaLla y cay4ajy HoTpeba HaCTaJIUX y 06/1aCTH eBpOMHTerpalyja,
osb6paHe 1 6e36eJHOCTH 3eMJbe, 3/ipaBCTBEHe 3allITUTE, COLlMjaHe 3aIUTHUTE, Kao U JPYTUM
onpaB/aHUM cJly4ajeBUMa, C TUM Jla YKyTaH polleHaT noBeharma 3anocjeHuX Ha HeofpeheHo
BpeMe y Cpe/ilbOpOYHOM prcKasHOM nepuoay, o4 2021. no 2023. roguHe, KOJ, CBUX KOPUCHUKA
jaBHUX cpeJcTaBa He npeJja3u 1% oA ykymHor 6poja 3aloc/eHUX Ha HeopeheHo BpeMe
KO/ KOPMCHHUKA jaBHUX CpeJicCTaBa eBUIEHTUPAaHUX Ha AaH 31. nenem6b6ap 2020. roguHe.
[logaTke 0 oAJIMBY KaZipoBa IO N0jeJMUHAYHOM KOPUCHUKY jaBHUX cpefcTaBa Komucuja
npubassba o4 MUHUCTapcTBa GUHAHCHja, HA OCHOBY NojlaTaka U3 PerucTpa 3anocjieHux,
n3abpaHHUX, MMEHOBAHUX, I0CTaB/beHUX U aHTa’>KOBAHUX JIMIA KOJ, KOPUCHUKA jaBHUX
cpeAcTaBa, y3uMajyhu y 063up U nofiaTKe Koje je KOpPUCHUK jaBHUX Cpe/icTaBa HaBeo y MOJIOU.
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0/1MOp, IPaBUYHY HAKHA/ly 32 pa/| ¥ Ha IPaBHY 3alITUTY 3a CJIy4aj NpecTaHKa
pajaHor oHoca. Huko ce TUX npaBa He Moxke oapehu.

Hakse, jefHo of YcTaBOM 3arapaHTOBaHHUX IIpaBa je WM MpaBO Ha jeJHAKY
JOCTYIHOCT CBUX PaJJHUX MeCTa.

YsaHoMm 27k 3aKoHa 0 GYIIETCKOM CUCTEMY, OTPAaHUYEH je IPUCTYI paJHUM
MeCcTHMa Yy jaBHOM ceKTopy. HanMe, kao 1ITo ce ja 3aK/bYUUTH U3 0Zipei0€e Koja je
HaBeJleHa y IPEeTXO0/JHOM JieJly OBOT pafia, Ipou3uJIasHy Jia 10 3aCHUBakba paJHOT
oZlHOCa Ha HeoZipeheHO BpeMe MoKe oM roTOBO UCKJbYYHUBO Y3 CarJacHOCT
TeJia Biaze Peny6.irnke Cp6uje, koje ce 30Be Komucuja 3a laBatbe caryiacHOCTH
32 HOBO 3allOLl/baBakbe U 10aTHO PaJHO aHTa>KOBake KO/l KOPUCHUKA jaBHUX
cpeacTtaBa. MehyTum, noj ogpeheHum ycaoBrMa To He Mopa GUTH YCJIOB.

[Ipou3uiasu fa 3a ABa KA Koja pajie KOJ UCTOT M0CJI0/IaBIia HUCY IO UCTUM
yCJ0BUMaA AOCTYIMHA pajJiHa MecTa, OJJHOCHO je/JHO MO>Ke 3aCHOBAaTH paJHU
OJIHOC Ha HeoJipeheHO BpeMe, 6e3 CarJlaCHOCTH MPEeTXO0HO HaBeJeHOT TeJa
Biase Peny6sinke Cpbuje, 1ok he fpyroM 3a 3acHUBame paJHOr 0HOCA Ha
Heo/ipeheHo BpeMe GUTH MOTpe6GHA CarJacHOCT.

UsnaHoMm 37 3aKoHa 0 pajiy NPONKCAHO je Zia YTOBOP 0 pajly MOe Jla Ce 3aKJbyUU
Ha oApeheHOo BpeMe, 32 3aCHUBabE PaJHOT 0JJHOCA YHje je Tpajare yHaNpe[,
oJipeheHo 06jeKTUBHUM Pa3/I03uMa KOjU Cy OIIpaB/IaHU POKOM UJIM U3BPILIEHeM
ozpeheHoOr nocJsia UM HacTynamweM ojapeheHor forabhaja, 3a BpeMe Tpajama
THUX IOTpeba.

3acHUBame pajJiHOT OJIHOCA je CJIOXKEH MpaBHHU MOCTYIaK Koju je moryhe
CIPOBECTHU YKOJMKO NOCTOjU OTpeba 3a paZjoM 3all0CAEHOT KO/ TOCJI0AaBLa U
aKo je mocJsioiaBar 06e36e/1M0 eEKOHOMCKE YCJIOBE HeONXO/iHe 3a GUHAHCHUPakhe
paja 3anocJseHor. OJJIyKy 0 3aCHUBakby paZHOT 0/iHOCA JOHOCHU MOCJI04aBal
(bpxoBuh, Ypaapesuh, 2023: 106).

[TocomaBal, MoXe 3aKJby4YUTH je/laH UJIM BUlIe YyTOBOpa 0 pajy U3 cTaBa 1
OBOT 4YJlaHa Ha OCHOBY KOjHX Ce paJiHU OJIHOC Ca UCTUM 3all0CJIEHUM 3aCHUBA
3a Nepuo/, KOju ca MpeKuJuMa Ujar 6e3 npekuia He MOXKe OUTH VKU of 24
Mecena. [Ipekua kpahu oz 30 JaHa He cMaTpa ce MPEKUI0M IIeproia U3 CTaBa
2 OBOT YJIaHa.

W3y3eTHo o/1 cTaBa 2 0BOT 4JIaHa, yTOBOP O pajy Ha ofpeheHo BpemMe Moxe ia
ce 3aKJbyYH:

1) ako je To noTpe6HO 360T 3aMeHe MPUBPEMEHO OJICY THOT 3aIMO0CJIeHOT, /[0
erOBOTI TOBPATKa;

2) 3a paj,Ha IpOjeKTy uHuje je BpeMe yHalpes ogpeheHo, Hajy»Ke [0 3aBplIeTKa
MPOjeKTa;
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3) ca cTpaHUM Ap:KaB/baHUHOM, HAa OCHOBY J103B0JIe 3a pa/, y CKJIaJy ca 3aKOHOM,
Hajay»Ke 10 UCTeKa pOKa Ha KOju je U3zaTa [J03B0JIa;

4) 3a pa/i Ha MOCJIOBMMA KOJ, HOBOOCHOBAHOT MOCJIOAABIA YHjH YIIUC Y PETUCTAP
KO/l HaJlJIe>KHOT opraHa y MOMeHTY 3aKJbydema yroBopa o paZly HUje cTapuju
o/l jelHe TOZMHE, HA BpeMe YHje YKYIHO Tpajake HUje AyKe ol 36 Mecey;

5) ca He3amocJeHUM KOMe /10 UCNYHbea jeJHOT 0J] YCJI0Ba 3a OCTBAapUBakbhe
NpaBa Ha CTapOCHY NEH3U]y HEeIOCTaje 0 NeT roIUHA, Haj iy Ke 10 UCTTY bekba
yCJIOBa, Y CKJIAZYy ca MPOMUCHUMA O IIEH3MjCKOM U UHBAJIU/ICKOM OCUTYpaby.

[locsiofaBar MoXKe ca UCTUM 3aIl0CJAEHUM /ia 3aKJ/byYM HOBU YTOBOP O pajy Ha
o/ipeheHo BpeMe 10 UCTEKY poKa U3 cTaBa 4, Tay. 1-3) oBoOr 4YJiaHa 110 UCTOM,
O/IHOCHO JIpyrOM IPaBHOM OCHOBY, ¥ CKJIa/Zly Ca OBUM 4JIAHOM.

AKo je yroBop o paZy Ha ozapeheHo BpeMe 3aK/byueH CYNpPOTHO o/ipesdamMa
OBOT 3aKOHA WJIU aKO 3al0CJeHU OCTaHe Jla paJlu KoJ| 0CJI0/[aBlia HajMatbe
IeT paJHUX JlaHa 0 UCTEKY BpEMeHa 3a Koje je yroBop 3aKJ/by4eH, cMaTpa ce
Jla je paJiHU OJJHOC 3aCHOBaH Ha HeoJipeheHo BpeMe.

Wmajyhu y Buny HaBeJieHy oZipe10y 3aK0oHa 0 pajly noj oapeheHuM ycioBuMa
nocToju MoryhHoCT 3a npeo6pajkaj paiHor ogHOca U3 ofpeheHor y HeopeheHo
BpeMe.

[Topen yobuyajeHUX pasJiora Koju ce oryejajy y paay KoJ nocjaozasua 6e3
3aKJby4YeHOT yroBopa o paay (pan Ha I[pHO) u ,,360T noBehaHor o6umMa nocJa“
AykKe of 24 Mecela, IOCTOje U YKOJUKO ce GUHTHPA NOCTOjabe HEKOT Of,
OCHOBA 3a 3aKJ/byuere yroBopa o pajy Ha ogpeheHo BpeMe, Koju cy usy3seTak
0/, IpaBUJIa [la OH MOXe TpajaTH Ayxe of, 24 Mecena.

CBM IpeTX0/JHO HaBe/JeHU Pa3Jl03H1 Cy OCHOB 3a Ipeobpaskaj paJHOT 0OZJHOCA U3
onpebheHor y HeoZpeheHo BpeMe 3a 3amocJieHe Ha Koje ce NpUMeRYjy oapefoe
3akoHa o paay, MehyTHUM Ko/ 3all0CJEHUX U3 jaBHOT CEKTOPaA Ha Koje Ce Mope/,
3akoHa 0 pajy npuMemnyje U 3aKoH 0 6yLIeTCKOM CUCTEMY TO HUje CJIy4aj,
MMajyhu y BUAY /a 4jaH 27K 3aKoHa 0 6yJeTCKOM CUCTeMY IPOIMUCYje Jia ce 1o
NpaBUJIy paJlHU OZJHOC 3aCHUBA Y3 caryiacHocT TeJia Biaze Peny6inike Cpouje,
O/IHOCHO 3aCHMBake paJiHOT OZJHOCA Y jaBHOM CEKTOpY, Ha KOjU ce IpUMemyje
3aKO0H 0 6YIIeTCKOM CUCTeMY, HUje Moryhe YKOJIHMKO HUCY UCNYHeHHU YCA0BU
Y3 4JaHa 27k 3akoHa 0 6yljeTckoM cucteMy. UMajyhu y Buzy To fja je uiaH 27k
3aKoHa 0 GYIIETCKOM CUCTEeMY CyINpOoTaH 4aaHy 37 3aKoHa 0 pajy, c 063upoM
Ha ysaH 105 3akoHa 0 6YIJeTCKOM CUCTEMY IPUMeEmYje ce YaH 27k 3aKoHa 0
OYIeTCKOM CUCTEMY.

Wmajyhu y Buly HaBeieHO, a Ha 0CHOBY 0/ipe/16U 3aKOHA 0 6Y11eTCKOM CUCTEMY,
Jl0JIa3UMO 10 3aKJby4Ka /ia je mpeoGparkaj paJiHOT oJjHOCa U3 ofpeheHor y

233



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

HeozpeheHo BpeMe Moryh y IpuBaTHOM a HHje y jaBHOM CEKTOPY, HAKO Ce Ha
BehHHY 3amoc/ieHUX y jaBHOM CEKTOPY MpUMemyje 3aKOH 0 pajJly, Kao U Ha
3arocJjieHe y IPUBAaTHOM CEKTOPY, jep M HaBeJieHa JIUI[A Pa/Jie ¥ ONLITEM PEXUMY
paJiHUX OHOCA.

OBakBa MpaBHa CUTyanuja CynpoTHa je yiaHy 21 YcraBa Peny6nke Cpouje.
YsaHoM 21, nponucaHo je /ja je 3a6parmbeHa CBaKa AUCKPUMHUHALIM]jA, HETTOCPE/IHA
WJIM MOCpeJiHa, M0 GUJI0O KOM OCHOBY, @ HAPOYUTO MO OCHOBY pace, MOJa,
HallMOHAJIHE MPUIA/JHOCTH, IPYIITBEHOT MOPeKJa, poherha, BEpOUCIOBECTH,
MOJIUTUYKOT UJIH JIPYTOT YBepekba, UMOBHOT CTakha, KYJITYPe, je3uKa, CTapoCTH
Y ICUXUYKOT UM GU3UYKOT MHBAJIUAUTETA. M3 cBera npeTxo/jHO peYeHOT,
NPOU3UJIA3H /Ia Cy 3aM0CJIEHH ¥ jaABHOM CEKTOPY AUCKPUMUHHUCAHU Y TIOTJIEAY
3aCHMBama paJIHOT 0ZJHOCA U IpeoGparkaja pagHoOT oHoca U3 oapehenor y
HeoJZipeh)eHO BpeMe y 0/IHOCY Ha 3aMocJ/ieHe Y IPUBATHOM CEKTOPY.

Takobe, ysaH 105 3akoHa 0 6YLIe TCKOM CUCTEMY je y CYIIPOTHOCTHU U €a YJIaHOM
194 YctaBa Peny6.uke Cp6uje, c 063MpoOM Ha TO Jla NPOU3UJIA3H Ja je 3aKOH
0 OYHeTCKOM CUCTEMY NPONUC KOjU UMa Hajjadyy NpaBHY CHAry y 0JHOCY Ha
CBe oCTaJle IpaBHe NPOIUCE, jep Aeporupa mbUXoBe oapeade YKOJIUKO Cy Y
CYIPOTHOCTH Ca UM, a IITO je ¥ CYIPOTHOCTHU Ca XUjepapXyUjoM MMPaBHUX
aKaTa NpPONMCAaHMX OBUM 4YJIAaHOM. Mako NMpeTXoAHO HaBeJeHH 3aKOH He
ypebyje MaTepujy paiHUX ofHOCA, Beh PUHAHCHjCKU aclIeKT paja 6y HeTCKUX
KOPUCHUKA, OH Jieporupa ojpezoe 3akoHa 0 pajy, KOju je y 0fHOCY Ha Hera
noce6aH Nponuc Koju ypehyje MaTepujy paJiHUX oiHOCA.

W3 HaBeJeHUX pasJiora cMaTpaMmo Aa ofpejobe yaaHa 27k u 105 3akoHa o
OYIIETCKOM CUCTEMY HUCY Y CarJiacHOCTH ca YctaBoM Peny6.snke Cpouje.

3ak/by4ak

OrpaHu4ere 3aloll/baBaka y jaBHOM CEKTOPY je MojaBa Koja 360r cBora
Tpajama 1 yTULaja Ha TOC/I0aBIie U 3al0C/IeHe CBAaKaKo 3acayXKyje nopobHuje
Ipoy4yaBale TeOopuje U Ipakce pajgHor npasa. OBaj HOBU paJHOINPaBHU
WHCTUTYT yTHYe Beh y>KU HU3 O/ HA HAa HAYWHe 3aCHMBama paiHOT 0ZjHOCa
Yy jaBHOM CEKTODPY.

[Iponucu koju ypebhyjy orpaHuyere 3amnou/baBaba Cy TOJUKO CJI0XKEHU U
4eCcTO Hepa3yMJbUBHY, [ia je IPUIMKOM HbHUXOBOT TyMayelmha NOTPEOHO BETUKO
MIPaBHUYKO UCKYCTBO U 3Hame. YjeTHO, bUX0Ba pa3HOBPCHOCT CTBAapa yCJayBe
3a dopMUpame je/iHe yxKe 06J1aCTU Yy OKBUPY I'PaHe paJHOT paBa.

OrpaHuYere 3anoll/baBakba y jaABHOM CEKTOPY jECTO JIOBEJIO [0 CMakeHa
Tpollema 6yIIeTCKUX CpeJicTaBa Ha 3apa/ie 3aloCJAeHUX U Apyre HOBYaHe
o6aBe3e Koje Cy IoBe3aHe ca lbUMa, aJlu je [leHa Koja je 3a oCTBapHUBakbe 0BOra
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1u/ba naheHa, IpeMa MUILILbeY ayTopa OBora pa/ia, BUullecTpyko Beha of
OCTBapeHoOr I1uJba. M3Mehy ocTasior, mocjoiaBIy y jaBHOM CEKTOPY Cy GUJIU
npuHybheHHU fa Kpllle ¥ 3710ynoTpeb6/baBajy o/jpeibe Be3aHe 3a 3aI0LI/baBakbe
y jaBHOM CEKTOPY KaKo 61 MOTJIM ¥ paJlHOM OJIHOCY J1a 3a/IP>Ke JIUIA YUJUM Cy
pasioM 6UJIH 33/10BOJbHH.

[lopen cBera HaBeJeHOr y pajy, LITO je GMJIO Be3aHO 3a OrpaHUYEHE
3amnoul/baBama, Kao Noce6HO HEraTUBHO GMCMO M3/BOjUJIM HAUYUH Ha KOjU
OorpaHMuYeme 3anoll/baBamka ersucTyupa y HalleM npaBHOM cucTeMy. Haume,
OHO IOYMBA Ha 3aKOHY 0 6YIIeTCKOM CUCTEMY, IPOMUCY KOjUu HUje nmpeaBuheH
3a ypebemwe MaTepuje noBesaHe ca paJHUM OJJHOCHMMa, Beh 3a HOpMUpame
MpaBUJIa TOBE3AaHUX Ca TPOLIEHeM OYIIeTCKUX Cpe/ICTaBa.

HeycTaBHOCT 0Zipe/i6U Koje ypeDhyjy orpaHUueme 3anol/baBaba 06ecMHUll/baBa
[IOCTOjalke OBOT UMHCTUTYTA. AyTOp je CBeCTaH Jla HEYCTaBHOCT yTBphyje
YcTaBHU cy[, aJid je cTaBa Jja 0Ba HEYCTABHOCT IIOCTOjU. YKOJIMKO HEYCTAaBHOCT
6yZe yTBpheHa oJ; CTpaHe Ha/lJIeXKHOT OpraHa, MUIllJbelka CMO Jja 6U ce y
cBeT paja y Peny6siunu Cp6uju BpaTUO HapylleHU peJ, a yjefHo yoyayhe
OTKJIOHHUJIE OPOjHe HeraTUBHE JPYLITBEHE U [IpaBHE N0OCJAe/MIle OTPaHUYekha
3amnou/baBama.
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THE CONSTITUTIONALITY OF RESTRICTIONS ON
EMPLOYMENT IN THE PUBLIC SECTOR

Summary

In positive law, restriction of employment in the public sector implies the absence
of autonomy of employers in the public sector when establishing a fixed-term and
indefinite employment relationship, or when hiring a person to perform temporary
or part-time work outside the employment relationship. Save for exceptional situa-
tions, employers in the public sector can establish an employment relationship for a
definite and indefinite period of time, or hire persons on a temporary basis outside
the employment relationship, only after obtaining the approval of the Commission
of the Government of the Republic of Serbia which is entitled to give consent for new
employment and additional employment in institutions which are users of public
funds. The author analyzes the constitutionality of provisions that regulate the
restriction of employment in the public sector. The question is whether the norms
related to the regulation of employment restrictions in the public sector are in
conflict with the right to work and the prohibition of discrimination prescribed in
the Constitution of the Republic of Serbia.

Keywords: restriction of employment in the public sector, right to work, employment
for an indefinite period, Constitution of the Republic of Serbia, prohibition of dis-
crimination.
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HHCTHTYT YHAIIPUJEBEHE CAPA/IEBE Y IIPABY EBPOIICKE
YHHUJE - OYEKUBAIbA U IIOCTHIT'HYTH PE3YJ/ITATH -

Ancmpakm: Y 06oM pady ce npuMjeHoM aHAAUMUYKUX U CUHMEemU4KuUX
Memoda, npu yemy y 0K8upy HUX cpedullirtse Mjecmo 3ay3umajy aHaausd
cadpcaja u UCmopujcKo-KoMNapamusHa aHaAu3a, ucmpasxcyje uHcmumym
yHanpujehene capadrbe, kao 06.1uk dugepeHyupare uHmezpayuje. [loce6aH
aKyeHam cmassbd ce Ha He2080 ypeherbe nocpedcmeom odpedaba
ocHusaukux yzosopa Esponcke yHuje. HakoH aHauze y2o8opHuUx 00pedou
U Kpamkoe npeaseda useopa npaea, 0OHeCeHUX y OKeupy yHanpujeheHe
capadie y odpeheHum obaacmuma MehyHapodHoz hpugamHoe npasd u
padu popmuparea Kanyenapuje esponckoz myscuoyd, 0OHOCU ce 3aK/bYHaK
0 mome da au je uHcmumym yHanpujebeHe capadrbe onpagdao c8ojy
y2080pHO 00peheHy ya02y me da /U OH Modxce hpedcmas/bamu U3a3oe no
JjeduHcmeeH u 02u4KU N08e3aH NpasHu hopedak egponcke opeaHusayuje.

KmyuHne pujeuu: Esponcka yHuja, dugepenHyupaHa ummezpayuja,
yHanpujeheHa capadrba, hpasHu nopedak, MehyHapodHoO hpusamHo hpaso,
KaHnyenapuja esponckoz myacuoya.

"boris.tucic@fbn.unibl.org
"r.dragisic@rsz.vladars.net, strbacr73@gmail.com
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1.YBog

dyiekcubHUIIHA je OHAa UHTEerpaluja y Kojoj y4ecTBYjy caMO HEKH a He U CBU
YJIaHOBU LIMPEr UHTErpaTUBHOI OKBUPA, IPU YEMY Ce M3/|Baja HEKOJIUKO
bEeHUX Pa3JIMYUTHUX MOJAJMTeTa, Kao IITO Cy HOBA, aJTepHAaTHUBHA,
HepeJlI0BHA, Te AudepeHIIMpaHa HHTerpanuja. HoBa uHTerpamnuja ce peasnusyje
HM3BaH MHCTUTYLMOHAJIHE CTPYKType YHUje U y 06JacTUMa U3BAH HeHE
Ha/JIeXKHOCTH; aJiTepHATUBHA UHTErpalLuja caJip>Ku 06J1aCTH U3 HaIJ1€KHOCTHU
YHUje u peanusyje ce U3BaH leHe HHCTUTYLMOHAJIHE CTPYKTYpe; Hepe0BHA
HHTerpaiiyja ce peajqu3yje y3 noMoh MHCTUTYIMja eBPOIICKe OpraHu3alHje aau
y 06J1acTUMa Koje joj yrOBOPHO He MPHUIa/iajy Y HaAJIeXKHOCT; AudepeHIiupaHa
MHTerpanuja ce peajnsyje y OKBUPY HeKe 0/ MOJUTUKA YHUje y3 ynoTpeby
HbeHe HUHCTUTYLIMOHaHe cTPYKType (Groenendijk, 2011: 2-3).

Basy ¢yiekcubuiHe HHTETpalyMje NpeCTaB/bao je KOHLEeNT ,EBporne y BUje nin
BHIlle 6p3HHA", ,,eBPOIICKOT je3rpa v nepudepuje”, ,EBporne HUKINIYHUX KPyTroBa“
unu ,Evrope dla carte” (Stahl, 2021). Haume, piekcubuiHa HHTerpanuja je 6usia
y Cy?KOH peasiv3alyje UHTerpanuje y chepu TauHo ojipeheHUX NHTama 0Ko
KOjUX Zp>KaBe 4JIaHHUIe HUCY 3ay3uMaJie UCTe cTaBoBe (u3y3ehe oz yuenrha
HojeIUHUX JIPXKaBa YJIAHUIA Y Capa/ithbu Y 06J1acTH IpaBocyha U YHY TpallbUX
nocJsioBa, udysehe of npumjeHe EBponcke conyjanaHe noBesbe, aCUMETPUYHO
ydeithe y MoHeTapHOj yHuju uTnh.) (Bottner, 2021: 257-278).

HajnpoMuHeHTHUjU npuMjep AudepeHIIMpaHe HUHTerpaluje npeacTaB/ba
WHCTUTYT yHanpujebeHe capaamwe (enhanced cooperation), kao pe3yaTaT
BeMayko-$paHLyCKe UHUIIMjaTUBE OJIMYeHEe Y HACTOjaby /a Ce CTBOPU MIUPHU
OKBHP 3a peaJiu3alujy UHTerpanoHor npouneca. UHCTUTYT je 10 ca/ja KOPULITEH
3a JIOHOlIewe Aujesa Nponuca u3 06J1acTi MehyHapoHOT IpMBATHOI IpaBa
Te nponuca KojuM je popmupana KaHuesapuja eBponcKor jaBHOT TYXKHUOL1a.
TpeHyTHO Cy TO je/IHHU NMPUMjepPH y KOPUIITEHY yHaNpHjeheHe capasmbe.
HawumMe, nmocToju MHUIMjaTUBA Jla Ce U 06JIaCT 3aje JHUYKOT CUCTeMa Imopesa
Ha puHaHcujcke TpaHcakuuje (PTT) ypenu AoHOLIemeM IpoONKca y3 yIOTpeby
yHanpujeheHe capaamwe o yeMy ce abupMaTUBHO U3jacHuo U Cyx npasje y
caydajy United Kingdom v Council', on6uBIIN Ty0€eHe 3axXTjeBe YjeJubeHOoT
KpaJsbeBcTBa Besnke bpuTtanuje u CjeBepHe Upcke koje je, uamehy ocraJior,
YKa3uBaJio Ha NoBpeJy obuyajHOr MehyHapoaHOr npaBa 360r HAaBOJHOT
ono6paBamwa OTT ca ekcTepuTopujasnuM fejctBuMa (Vella & Yevgenyeva, 2013:
111-260; Schmidt, 2020). [lojenuHu ay TOpH Cy cMaTpaJiu 1a 64U ce yHalpujeheHa
capaZimka MOIJIa KOPUCTUTH U 3a JOHOIIebe MPOIMKUCca ¥ IOMeHY pjeliaBakba
n3bjersinuke KpHUs3e, MaKo Cy CBjeCHHU Jia CIOPOCT Y peaJM3allujy Te capajibe
HIIaK He NOTo/lyje lheHoj ynoTpebu y Ty cBpxy (Kreilinger & Pariser, 2015).

1 Court of Justice of the European Union. Case C-209/13 United Kingdom v Council.
ECLI:EU:C:2014:283.

240



B. Tyuuh, P. lparumuh | ctp. 239-258

Y HacTaBKy aHajv3upamo u ynopebhyjeMo ofpesioe OCHUBAYKHUX yroBopa
¥ JajeMo mperJjieJi MU3BOpa IpaBa JIOHECEHUX Yy OKBUPY yHamnpujehene
capaamwe y ogpeheHnM obacTuMa MehyHapoJHOT NPUBATHOT NpaBa U paju
dopmupamwa KaHiesnapuje eBpOINCKOT TYXKHOIa, HAKOH 4Yera JOHOCHMO
3aKJby4yHa pa3MaTpamwa o0 OIPaB/LaHOCTH YTOBOPHO o/ipeheHe yiore HHCTUTYTA
yHanpujeheHe capa/iibe, Kao 0 0 TOME /ia JIM 0Baj UHCTUTYT NPe/ICTaB/ba U3a30B
T0 jeINHCTBEH U JIOTUYKHU I0BE3aH PaBHU NOpPeiaK eBPOIICKe OpraHu3anuje.

2.YroBop u3 AMcTtepaama

[IpaBHa OCHOBa MHCTUTYyTa GJIMXKe capajikbe 6UJa je cajpKaHa Y HOBOM
HacnoBy VII amcTepaamckor YroBopa o EBpornickoj yHHjH, 10K Cy ce ofpeheHa
pjeliera MorJa UJeHTUGUKOBATH U Y HEKUM JIDYTUM HeroBUM oApes6ama,
Te oJpelbama YroBopa o EBpornickoj 3ajequunu. Yrosop o EBporckoj yHuju
je, Kpo3 4. 43 0 45, yTBpAKO ONIITE YCA0Be yrnoTpebe 6JMKe capajibe 0]
CTpaHe ApaBa 4iaHULa. YinaHoM 43 Yrosopa, ApKaBaMa 4JaHULIaMa Koje
ce ompejujesie Ja ycnocTaBe 6JMXKy capaZilby 0 oapebeHoM nmuTamy faTa
je MOryhHOCT [a y TOM IpaBILy KOPUCTe OpraHe U MpoLeAype npeaBuheHe
YrosopoM o EBpornckoj yHujH, ofHOCHO YroBopoM o EBpornickoj 3ajejHULY, Y3
HM3PUYHUTO NMOIITHUBAaKe oApeheHnX 3axTjeBa U NpuHIuNa. banxka capasama je
MopaJia GUTH Y CKJIaly ca Liu/beBUMa YHU]e, yTBpheHa je o6aBe3a NouITUBaba
jeAMHCTBEHOI MHCTUTYLIMOHAJHOT OKBUpA YHU]je IPU eHO] peau3aluju Te
je HarJyalleHa o6aBe3a CTPUKTHOT Bohewa pauyHa O NOLITHBAaby 0CHOBHUX
HadeJia eTabJUPaHUX y yroBopuMa. /lp>kaBe 4IaHUIE CY UHCTUTYT OJIMKe
capa/iibe MorIJle KOpUCTUTH UCK/bYYMBO Kao Kpajibe cpeAcTBo (last resort), a to
3HA4¥ CaMO YKOJIMKO YTOBOPHU IIU/bE€BU HEe MOTY GUTHU OCTBAapeHHU IPUMjeHOM
npoleAypa Koje cy yrOBOpHUM o/ipeibaMa npejBubeHe. 3a peasnsanujy 6uxe
capa/iibe 6UJI0 je HeOMX0/JHO yuellhe 6ap MoJIOBUHE ApKaBa YJIAHHUILA, Te OHA
HUje MOoIJIa 3aiMpaTH y IpaBHe TEKOBUHe OpraHu3alyje Uiy 3ajeJHUYKe Mjepe
yCBOjeHe Y LIMJby UMILJIeMeHTanuje yropopad. Takobhe, HU Ha KOjU HAaUUH HHUje
MoIJIa yTULLAaTH Ha HaJJIe2KHOCTH U MHTepece OHUX YJIaHULA KOje He YUYeCTBYjy
y KOHKPeTHOj 6JIMKO0j capaitbU. Y CKJIAAy ca MPUHIIUIIOM OTBOPEHOCTH, CBUM
YyJlaHMIlaMa je MopaJia OUTH OCTaBJ/beHa MOI'yNHOCT HAKHAJHOT YK/byuema y
Tekyhy 6JIMXKy capajiby, V3 yCJI0B yBa)kaBama pjelliemha U3 MoYeTHE OJJIVKe
KOjoM je capa/iiba 3allo4eTa U CBUX Mjepa Koje Cy Ha OCHOBY e JloHeceHe. Y
006J/1aCTH NOJULHjCKE U TPABOCYIHE CapaJibe, 3aBUCHO OJ] TOra /a JIv je 610
pUjedu o nuTawkUMa rpahaHCcKOr UM KPUBUYHO-NIPABHOT KapakTepa, 6J11xka
capa/iiba MopaJia je yBaXkaBaTu crnelnupuyHa pjelierba U3 4iaHa 11 Yrosopa
o EBpornckoj 3ajeguuny, oqHocHo 4iaHa 40 YroBopa o EBponckoj yHujy, Te jy
je Mopao omo6puTu CaBjeT. AMCTepIaMCKOM peBU3UjOM yroBopa rpahaHcKo-
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nmpaBHa 006J1acT je, Kako ce A0 JlucaboHa roBOpuJIo, ,KOMyHUTapU30BaHa?,
OJIHOCHO IpeMjeliTeHa U3 Yrosopa o EBporickoj yHuju y Yrosop o EBporickoj
3ajeaHunu (13 Tpeher y npBu ,cTy6"), YMMe Cy OBa MHUTaka, y3 YBaXKaBambe
JebUHUCAHOT TPaH3UIUOHOI IepuoJa, MNoJBeJeHa NoJ crenudUyaH,
KOMYHUTApHU peXXuUM UHTerpanuje U capajibe KakaB ce NPUMjembUBao y
okBUpY 3ajeguuue. C Apyre cTpaHe, MOJULHUjCKA U TPABOCYAHA capajiba y
KPUBUYHUM CTBapuMa 3a/ip>kaHa je y YroBopy o EBponckoj yHUjU, 0JHOCHO
U JaJbe je OMJa JOMUHAHTHO yTeMe/beHa Ha MPUHIIUIKMMA U MeXaHU3MUMa
MehyBJasuHe capajimbe.

Cpeauiuma JerucaaTUBHA yJora je npumnazaJja CaBjeTy, KOjU je Ha NpUje 0T
Komucuje ogyiyke 0 6J1M3K0j capa/iiby JJOHOCHUO 0 TPUHIUIY je THOTJIACHOCTH
UM KBaJIMPHUKOBaHOM BeNMHOM, 3aBUCHO 0/ KOHKPETHUX YTOBOPHUX pjellierha
Be3aHMX 3a NIMTame Ha Koje ce Ta capajia OJHOCHJIA. JeAHOIJNIACHOCT Yy
CaBjeTy ce 3axTHUjeBaJsia UCK/bYUYMBO OJ p>KaBa 4JIaHUILA Ha Koje ce oJJIyKa
0 GJIMXKOj capajiibu OJHOCH, 10K je oAJyuyuBame KBaaudukoBaHoM BehuHoM
noJipa3yMujeBaJsio NpuMjeHy Taja Baxkehe auctpubynuje ogpeheHor 6poja
MOH/JepUCaHUX IJIacoBa MO ip>KaBaMa YjaHulaMa. Taj IpUHIUI IOHAepanuje
je yKUHYT U3MjeHaMa U IonyHaMa OCHUBAauYKUX akaTa y Jlucabony. CBe Ap:xaBe
YJIaHU1le Cy MOIJIe y4YeCTBOBATH y pacnipaBy y CaBjeTy, a/iv Cy OAJyKY 0 6JIMKO]
capajiby, Kao U 3a by Be3aHe Mjepe, JOHOCUJIe HCKJ/bYYHUBO JpXKaBe Koje Cy Y
6J113K0j capaiby yuecTBoBaJe. OHe YIaHULE KOje HUCY yYeCTBOBaJIe ¥ 6JIMXKO]
capajimwy, TpebaJio je a ce Cy3Ap:xe of [ijesioBama KOjuM OU ce 6JM>ka capaimba
MOrJla OMECTH.

Ysan 40 Yrosopa o EBporickoj yHuju ¥ 4iaH 11 YroBopa o EBpornckoj 3ajegHULM
3acJIy>KHMBaJIM Cy HApouuTy naxwy. YsnanoMm 40 Yrosopa o EBpornckoj yHuju
oMmoryheHa je U JeuHUCAHU Cy YCJIOBU MPUMjeHe GJIMKe capajibe Y OKBUPY
nsMujeweHor HacsoBa VI Yrosopa, ogHocHO y o6sactu [losnuuujcke u
IpaBOCYZHe capajilbe Y KPUBUYHUM CTBAapHUMa. Y3 06aBe3Hy QYHKIMOHAIHY
IIOCTaBKYy Jla Tpeba Jla ce JoNpHHece ycrnocTaB/bawy EBporncke yHUje Kao
npoctopa ,Cino60o/e, 6e36jeAHOCTU U NpaB/e”, IpUMjeHa UHCTUTYTa GJIMXKe
capa/ile pemMa HaBeJleHOM 4JlaHy YroBopa o EBponckoj yHUjU 3aXTHjeBaJsa
je, Ipuje cBera, 3alITUTY YrOBOPHO JebUHUCAHUX HaAJIeKHOCTH EBporncke
3ajegHuue. To 3Hauyu Aa je YroBop o EBpoICKOj 3ajeJHULH, YCJOBHO PEUYEHO,
TpeTUpaH Kao lex specialis y oqHocy Ha YroBop o EBpoIckoj yHHju.

BaxHoO je ykasaTu Ha MOMeHAT KOjU ce TU4e HaaJsexxHocTu Cyzna npasje
EBporncke yHuje. buso je npeasubeHo na oapeznde Yrosopa o EBporckoj
3ajeIHULM KOjuMa je OuJa JeTepMUHHUCAHA HajaJexxHocT CyZia BaXke U 1O

2 Ynorpe6bHa BpujeJHOCT TepMHUHA “KOMYHUTapH3alyja” ce BpeMeHOM U3ry6usa u
HbETrO0B je Ca/IPXKUHCKHU CYNCTPAT JIMCA6OHCKUM YyrOBOPHUM pjellielkhHMa Ipey3e0 TEPMUH
“eBponeunsanuja’.
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NUTawky NpUMjeHe UHCTUTYTa OJMKe capajie y obsactu llonunujcke u
NpaBOCyZHe capa/ilbe Y KpUBUUYHUM CTBApUMa, aJld UCKJbYUYUBO Y KOpeJaluju
caTaykama 1, 2 u 3 4ysnana 40 YroBopa o EBpornckoj yuuju. To 3Hauu fia je 3ajjaTak
Cyna npaBje 6M0 UCKJ/bYUYMBO NMPOLIECHO-NIPABHOT KapaKTepa, 0JHOCHO /A
OpHHe 0 MOIITHUBAKY Mpoleaype AedUHUCAHe HABEJEHUM TauKaMa 4saHa 40
YroBopa. Y ckJaly ca TauKoM 5 HaBeJleHOT 4JlaHa, TeKkoBHUHe llleHreHa, Koje cy
y AMcTepiaMy Takohe MHKOpPIIOpPUCAaHe y OCHUBAYKH aKT, bUJie Cy U3y3eTe U3
Jlocera MHCTUTYTa OJIMKe capa/iibe.

Ysanom 11 YroBopa o EBpornckoj 3ajejHUIM, TPHUMjeHa 6J1MKe capa/ibe 6uia
je UCKJpy4yeHa U3 JOMeHa M Tamwa Koja Cy crajiajia y UCKJbYYUBY HaJJI€KHOCT
3ajepHulle, Kao U U3 MaTepuje rpahancTBa EBporncke yHUje, eTabaupaHOM Y
NpaBHOM NOPeTKY eBPOICKe opranusanuje y Mactpuxty. [Ipema ToMm 4iany,
NpUMjeHa 6JIMKe capajiibe HUje CMjesia UMaTH 3a MOC/beJUIY 3alUuparbe y
OCHOBe 33ajeJHUYKHUX NoJNTHUKa EBpolncke 3ajeqHulle HUTU y aKTUBHOCTH U
nporpame Koju ce 3ajeIHUYKU IPOBOJIE U HUje CMjesia MPOU3BOJUTH 6UJI0 KAKBO
JUCKpUMUHHUPAajyhe /1ejcTBO, YK/bYUYjyhy U OHO Ha OCHOBY /Ip>KaBJ/baHCTBA,
HUTHU CTBApATU JUCKPHUMHUHALU]Y UM OTPaHUYEeHe TPrOBUHE U3MeDy AprKaBa
YJIaHULA UJIUM HapyllaBaTH yCJ0OBe KOHKYpeHIUje uamMehy mux. OaayKy o
yCIoCTaBJ/baky 6JIMKe capajibe JoHOCHO je CaBjeT KBaJMPpUKOBaHOM BehHHOM,
HanpujeaJsior EBporncke koMucuje, Te y3 KOHCY/ITOBakbe EBpornckor nap/iaMeHTa.
Ocrase ofpenbe NpolLecHOr KapakTepa 6uJje Cy uleHTHYHEe OHMMa U3 4YJlaHa
40 Yrosopa o EBpoInckoj yHujH.

3. Yrosop u3 Hune

PeBu3ujoM ocHMBayKMX akaTay Huly yurmbeHe cy 3HadajHe U3MjeHe y JJOMEHY
MHCTUTYTa 6JIM>Ke capa/ibe, ITO U HUje IpeCTaB/bajlo BEeJIUKO U3HEHahemwe,
y3uMajyhuy 063up ia HAKOH CTyIlamba YroBopa u3 AMcTep/iaMa Ha CHary, npuje
cBera36or puru/iHe npoueaype Koja je 6usia npejBuheHa 3a tbeHy aKTUBaI U}y,
HUje 610 3a0WJ/beXaH HUTH jeJlaH Cy4aj theHe MpaKTU4YHe npuMjeHe. [lopes,
TOra, y Npouecy MHCTUTYLMOHAa/IHEe IPUIIpeMe OpraHu3aluje 3a NpujeM y
4YJIaHCTBO 3eMasba Cpeame u MctouHne EBpomne u Megurtepasa, Te ogpehenunx
60ja3HU o UMILJIMKAl1ja TOT MPOLIUpPeHha 0 UHTErPaLMOHU NIPOLEeC Koje Cy
UCIoJ/baBaJie HeKe 0/ ,CTapux” p>KaBa YiaHuLa, oArosapajyha moaudukanuja
HHCTUTYTA OJIMXKe capajibe GUJIa je CaCBUM OYeKHBaHa W npupogHa. Kao
Cpe/iCTBO OYyBaka MHTErpaTUBHe JUHAaMUKe, GJMKa capajilba ce Morja
KOPUCTHUTH MCKJbYUYUBO Kao Kpajie cpelacTBo (last resort) (Lamping, 2013;
Smit, 2015), 0THOCHO, YKOJIMKO yTOBOPHHU I[MJbEBU HE MOT'Y GUTH OCTBApPEHU
IpUMjeHOM oJroBapajyhux npoueaypa Koje Cy YroBOpPHHUM ojpejbama
npeBubeHe.
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[IpBa 1 BjepoBaTHO HajMake 3Ha4YajHa U3MjeHa Kojy JoHOCH YroBop U3 Hune
OuJ1a je HOMUHAJHOT KapaKTepa, y CMUCJY [a je aMcTepAaMcKa 6J1MKa capaiiba
(closer cooperation) HOBUM YIrOBOPHHUM pjellielbUMa NpepacJay ,yHanpujeheny
capanwy” (enhanced cooperation) u To UMe je 3aApikaJja g0 AaHac. Jlaseko
3HayajHUje Cy 6UJie U3MjeHe N0 NUTaky NpeJBUheHnux ycaoBa U npoueaype
3a lbeHy aKTHUBAIUjy U IpUMjeHy, Koja je y Huiu, 6ap dopmasiHo, yuyubeHa
HelITO $JIeKCUOUJIHUjOM. 3Ha4ajaH HOBUTET je pe/iCTaBJ/baJio U NPOIIUpEehe
OKBHpa IpHMjeHe UHCTUTYTa YHanpujeheHe capaibe U Ha MU TaKka U3 JOMeHA
3ajeHUUKe crloJbHE U 6e36jeHOCHEe noJuTHKe (Common Foreign and Security
Policy - CFSP).

M3MujereHUM U HElITO cafpkajHo o6oraheHujuM wianoMm 43 Yroeopa o
EBpornickoj yHUju y okBupY [lornassba VI, kao onmiTuM npaBHUM OCHOBOM
NpUMjeHe UHCTUTYTa yHanpujeheHe capajibe, UICTaKHYTO je Ja MpUMjeHa
yHanpujebeHe capaamwe Mopa O6UTHU ycMjepeHa Ka yHamnpebewy Lu/beBa
Yuuje, anu u 3ajeHulle, Te y YHKIHjU OUyBaba lbeHUX UHTepeca U jayarmba
MHTerpanyoHor npoueca.

[IpuMjeHa yHanpujebeHe capajiibe Mopa y IOTIYHOCTH YBaXkaBaTU YTOBOpHaA
pjeliema U jeJUHCTBEHW MHCTUTYLHMOHAJHU OKBUD EBpomncke yHuje. 3a
pa3JIMKYy 0J1 aMCTepJaMCKe TEPMHUHOJIOTHje, 10 KOjoj IpUMjeHa yHanpujeheHe
capaje HUje cMjeia ,3aupaTu” y acquis communautaire, y Hunu je kopuiiteHa
HelTo 6Jiaka popmysaanuja, Te je oapeheHo maa yHanpujeheHa capajma
Mopa ,IOIITHUBATH" acquis, Kao U Mjepe Koje ce IOHOCe Ha OCHOBY APYTHUX
YrOBOpPHUX oApenb6u. U oBjje je ncTaKkHYTO Aa ce yHanpujeheHa capagmwa
CIIPOBO/IU UCKJ/bYUYHUBO Y OKBUPY YTOBOPHO e QUHUCAHUX HAIJIEXKHOCTH YHU]je
unu EBporicke 3ajegHulle, u3y3uMajyhu nuTamwa Koja cnajajy y UCK/bYYUBY
Ha/JiexkHOCT 3ajegHuLe. To je 3Ha4YMJIO [la ce UHCTUTYT yHanpujeheHe capajbe
HYje MOrao KOPUMCTUTH Yy IpaBLy NpollMpera HaJAJIeXXHOCTHU €BpPOICKe
opraHusanuje.

[IpusrkoM npuMjeHe yHanpujeheHe capaime MopaJio ce BOAUTH padyyHa o
HEHUM eBeHTYya/IHO HeraTUBHUM UMIIJIMKAILMjaMa 10 YHy Tpallkbe TPXKUILITE
EBpoIicke yHuje, aJu 4, IITO je IpefCTaB/baJo CaAPXKUHCKHA HOBUTET, lbeHY
€KOHOMCKY M COILlMjaIHy Koxe3H]jy. Kako je 6110 ICTAKHYTO Uy aMCTepaMCKOj
BeEp3Ujy, foAyuie y YroBopy o EBponckoj 3ajeJHULH, TPUMjeHOM OBOT UHCTUTYTa
HHUCY ce CMjeJie CTBapaTH 6apHjepe UK JUCKPUMHUHALMja y TPTOBUHY U3MeDy
Jip>)kaBa 4JlaHULa, Kao HU HapyllaBaTH KOHKypeHLHja Mehy mbruMa. YMjecTo
aMCTepJaMCKUM pjelllerbMa Npe/BuheHe MOJIOBUHE JipXKaBa YJlaHUIA Kao
ydyecHuLa y yHanpujeheHoj capagmwy, y Hunu je Taj 6poj cBeieH Ha ocaM, IITO
je, y mepcreKTUBY OYEeKHBAHOI NIPOLIXPEeHha YHUje, OTIIPUJIMKE 04roBapaso
jenHoj TpehnHU WweHUX yaaHULa. C Jpyre cTpaHe, p:KaBe Koje y4eCcTBYjy y
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yHanpujeheHoj capailbu MopaJie Cy yBa)kaBaTH IpaBa 4JaHuLla Koje Cy ce
onpeaujesnie 1a y KOHKPeTHOj yHanpujeheHoj capa/iikb1 He yuecTBYjy. U oBaje
je 6usa npesBUheHa U3y3eTOCT NPUMjeHe MHCTUTYTa yHanpujeheHe capajme
y oZiHOCY Ha ofpenbe [IpoToko/1a 0 yK/bYYHUBAKY T3B. IIEHI'€HCKOT dcquis-a y
okBHpe EBporncke yHuje, Te, y CKJIaZy ca NIPUHLMIIOM OTBOPEHOCTH, MOTYyhHOCT
CBHUX 3aMHTepeCOBAHUX Ap:KaBa YIaHHUIA [a ce y Ty 3alo4eTy yHanpujeheny
capa/iy HaKHaJHO yKJbyde. M He caMo To, HOBUM cTaBoM 6) 4siaHa 43 YroBopa,
JIp>KaBe Koje ce NpuApy»e yHanpujeheHoj capagmwu u EBpornicka koMmucuja
o6aBe3yjy ce aa wto Behu 6poj ApkaBa ,,0xpabpe” f1a ce npujpyxe Tekyhoj
IPUMjeHU TOT UHCTUTYTa. HOBUM cTaBOM a) MCTOT YJlaHA eBeHTYaJIHa IpUMjeHa
WHCTUTYTa KBaJudUKOBaHa je Kao ,Noc/belitbe cpeactBo” (last resort).
Takobe, U3MUjerbeHUM 4aHOM 44 YroBopa o EBpornckoj yHHju eJTMMUHKUCAHA
je MmoryhHoCT fa Ap»KaBa 4JlaHULA, N03UBajyhu ce Ha GUTHe HalMOHAJIHE
MOJIUTHKE, KaKo je To 6uso oapeheHo y YroBopy us AMcrepgama, 6J10Kupa
JIOHOllIekbe O/IJIyKe O IIOKpeTakby yHanpujeheHe capajme.

CaBjeT u Komucuja ob6aBe3aHu Cy Jla BoJie pauyyHa O KOH3UCTEHTHOCTH
aKTHBHOCTH KOje ce Mpe/1y3UMajy y OKBUPY IPUMjeHe MHCTUTYTa YHanpujeheHe
capaZiie, Kao ¥ 0 ’bMX0BOj ycarJalleHOCTH ca NOJIMTUKaMa YHHUje U 3ajejHULLe.
duHaHCHjCKe TPOIIKOBe NMpUMjeHe yYHanpujeheHe capajiibe, U3y3€B OHUX
aJMUHHUCTpATHUBHe NIPUPOJE, KAa0 U Y aMCTepaMCKOj Bep3UjH, CHOCHJIE CY
JIp’kaBe Koje y KOHKpeTHO] yHanpHujeheHoj capa/iibu y4eCTBYjy, CeEM y caydajy Ja
CasjeT jefHOr/IacHO He OZJ1y4HU Apyraduje. HoBuTeT je npeacTaBJbasio TO LITO
je CaBjeTy oBOM cJiy4ajy 610 06aBe3aH v Jla KOHCYJ/ITYje EBpOnCKY mapJjiaMeHT.

Y ckJylafly ca HaBeJeHUM U3MjeHaMa OIILITe OCHOBE 3a IPUMjeHY UHCTUTYTa U3
HacusioBa VII YroBopa o EBpornckoj yHHUjH, U ipyTre yTOBOPHE oApesioe, y KojuMa
Cy ce MorJie uleHTUPHUKOBATU crielliPpUKOBaHMje OCHOBE 3a lbeTrOBY IPUMjEHY,
npeTtpnjeJe cy ogpehene moaudukanuje. Y okBupy [losivnujcke v npaBocysHe
capajmbe y KpUBUYHUM CTBAapHMMa, BjepOBaTHO Haj3HavYajHUja U3MjeHa y IpaBLy
cTBapama QJieKCHOUIHUjer OKBHpa NpHUMjeHe OBOT UHCTUTYTa OJHOCUJIA Ce
Ha YUHEHULY Ja IPaBo NpejJarama ojJyKe 0 yHanpujeheHoj capajbu HUje
BHUIIIe, KAKO je To 6uJo npeJBuheHo YroBopoM U3 AMCTepAama, pe/icTaB/bajo
JMCKpeLMoHO npaBo EBponcke koMucHje, Beh je oHO 610 JaTo U Jp>KaBaMa
YyJlaHULlaMa.

[lpema nu3mMujerHOM U JjonywkeHoM 4iaHy 40 u3 HacsioBa VI Yrosopa, ApxaBe
KOje jxKeJie yCIIOCTaBUTH YHalpujeheHy capa/ilby 10 HEKOM OJf MUTamwa U3
oBe o6JsiacTu o6pahasie cy ce EBpornckoj koMucHju, Koja ce moToM, y popMmu
3BaHUYHOTI NpUjeasiora, obpahasia CasjeTy. ¥ cay4ajy na EBporcka koMucHja
U3 oJipeheHor pasJiora og6uje fa npema CaBjeTy ynyTu GopMasHU NPUjeaJIOT
3a NOKpeTamwe yHalnpujeheHe capa/ilbe, 0 TOMe je MopaJsa 06aBHUjeCTUTHU
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3aMHTEPECOBAHE APKaBe YJIaHUIle, KOjUMa je, IOTOM, OCTaB/beHa MOTYhHOCT
Jla ce camocTaJsiHO o6paTe CaBjeTy ca oZropapajyhoM HHHUIjaTUBOM Jla UM Ce
npeaBubeHa yHanpujeheHa capawa 1 o106pu. CaBjeT je 04yKy 0 006paBamy
yHanpujeheHe capajie, 6110 Ha npujeasor KoMmucuje, 6U10 Ha UHUIUjaTUBY
HajMame 0caM /JIp>KaBa YIaHHIIA, Te HAKOH KOHCY/ITOBamwa EBporckor nmapJia-
MEHTA, ZJOHOCHO KBaJIUPUKOBAHOM BENUHOM.

3a pa3J/IMKy 0/ HOBUX pjelllera U3 4JiaHa 43 YroBopa, oBJjje je ocTaB/beHa
MOryhHOCT Jla HeKa oJf ip»KaBa 4JIaHUIA 3aTPakU Jla ce IOCTYIaK o /IyYuBamba
npeHece Ha EBporcku caBjeT, Koju 64 3acjesao y popmu CaBjeTa Ha HUBOY
medoBa ApkaBa U BJajJa, Te OAJYKY Takohe JOHOCHMO KBaJUPUKOBAHOM
BeNMHOM OJTHOCHO TMOH/IepallkjoM IJIacoBa, a He BUIIIE jeTHOIJIACHO, KAKO je
6110 ipeaBubheHo YroBopoMm u3 Amctepgama. Octasie ogpenbe u3 Hacaosa
VI Yrosopa o EBpornckoj yHuju u3 Hule, y kojuma ce ynyhuBasio Ha IpuMjeHy
WHCTUTYTa yHanpujeheHe capajiibe, YIJIaBHOM Cy OCTaJle HEIPOMUjemheHe y
OJIHOCY Ha pjellera u3 AMcTepama.

Kapa je pujed o unany 11 Yrosopa o EBponckoj 3ajefHUIH, Haj3HAYAjHU]U
HOBUTET KOjU je OHUjesa peBU3Uja yroBopa y Hunu ofgHocua ce, y cKJIaay
ca TaJallkb¥M TPEH/0BHMaA, Ha jayame No3ulMje EBpoIcKor nmapJjaMeHTa.
HauMme, yKOJIMKO je mpeAMeT NOTEeHLMjaIHe YHaNpUjeheHe capajmbe 6110
nUTame 10 KojeM je CaBjeT, y CKJIally ca yTOBOPHUM pjellehbruMa, O4J1yYUBao
o NpolLefypy U3 TaJallmer 4iaHa 251 YroBopa o EBpornickoj 3ajegHunu (T3B.
NOCTYINaK caoJJlyuuBaa), 61o je AyxKaH fa 06e36ujeau caraacHocT EBponckor
napJiaMeHTa. Y oCTaJIUM cJydajeBUMa, Ta 06aBe3a ce 3aBpliaBaJja Ha HUBOY
KOHCYJITOBaka TOT jeIUHOT HenocpeJHO u3abpaHor Tujesa EBponcke yHuje.

MoryhHocT ynoTpebe MHCTUTyTa yHanpujeheHe capajmwe u3MjeHaMma U
JlollyHaMa OCHUBA4YKUX akaTa y Humu npomupeHa je u Ha obsact CESP
(HacsioB V Yrosopa o EBponckoj yHuju). [Ipema HoBOM 4saHy 27 YroBopa o
EBporicKoj yHUjU, yHanpujeheHa capaaba y 0Boj 06J1aCTU MOpaJia je CAYKUTH
O4yBakby BpUjeJHOCTU U UHTepeca YHHU]e y LjjeJIMHU Ha MehyHapoiHOj cLieHH,
Te yBa)kaBaTH INpPHUHIUIIE, LIU/beBe, ONUITe CMjepHHUIe, KOH3UCTEHTHOCT
CFSP v op1yKe Koje Cy JOHHMjeTe y OKBUPY me. [lopen Tora, oHa je MopaJa
yBaXkaBaTH CII0JbHA OBJIALTeHa KOjUMa je pacnoJarasa EBporicka 3ajeHuLa,
Te BOJUTH payyHa O je/JUHCTBY CBUX CIIOJbHUX NOJIMTHKA U aKTUBHOCTH YHHUje
Ha MehyHapoHoM m1aHy. OrpanuyaBajyhu MoMeHaT y npuMjeHd yHanpujeheHe
capa/ike y 0BOj 06J1acTH 61O je AedUHUCAH U YIaHOM 276), KOjUM je OGUJI0
npenBubheHO J1a ce 0Baj UHCTUTYT MOrao yNOTPHjebUTH UCK/bYUYUBO y IPABLY
npoBohemwa yCBOjeHUX 3aje JHUYKUX aKLiMja UJU 3ajeJHUYKUX CTaBOBa, Kao
BpCTe NNpaBHUX UHCTpPyMeHaTa KOju Cy YCBajaHH Yy OKBUPY OBOTI HacJOoBa
YroBopa o EBponcKoj yHU]jH, C TUM LITO Cy U3BaH lIOMeTa IPUMjeHe HUHCTUTYTa
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oCTaJjla NMTama BOjHOT UM 0Z6paMbeHor KapakTepa. [lp:kaBe ulaHUIE Koje Cy
»KeJsbeJie IOKPEeHYTH YHanpujeheHy capa/iiby 0 ToMe cy o6aBjernTaBaJjie CaBjerT,
KOjH je 3axTjeB npocs/behruBao EBpONCKOj KOMUCHjH, T€ O TOME YIIO3HABAO U
EBponcku napjaMeHT. HakoH 1ITo 64 3aipuMuo MUlll/betbe EBporcke KoMucHje
o ycksiaheHocTH npeAJioxkeHe yHanpujeheHe capasmwe ca noJuTrHKaMa YHUje,
CaBjeT 6U OJIJIYKY IOHOCHO Yy CKJIaay ca 4jaHoM 23(2) YroBopa o EBporickoj
YHH]jH, BoJehy Ipu ToMe payyHa U 0 pjelielbuMa CaJp>KaHuM y 4. 43, 44 u 45
HCTOr yroBOpHOT akTa. [eHepasinu cekpeTtap CaBjeTa, Koju je o4, AMcTepaMa
7o JlucaboHa Bpuno GyHKIMjy Bucokor npejcTaBHUKA 32 CHOJ/bHY NOJUTUKY
Y 6e36jeJHOCT, yBaXkaBajyhu Ha JIeXKHOCT npejcjeaBajyher CaBjeTa, 0fHOCHO
EBporncke koMmucHuje, 610 je fykaH Aa EBponcku napsaMeHT U CBe YJIaHULE Y
okBupy CaBjeTa peZJ0OBHO U3BjellITaBa 0 MpoBohewy yHanpujeheHe capaamwe y
o6sactu [{@CII. TlocTynak HAKHAJHOT YKJ/byYHBama y NocTojehy yHanpujeheHy
capa/iiby oJipa3yMujeBao je nogHollewke 3axTjeBa CaBjeTy, Te o6aBjellITaBabe
EBponcke komucuje. Ha ocHoBy Mulll/bewha EBponicke KOMHCHje, KoOjer je oBa
6uJia Ay>KHA JOCTABUTH ¥ POKY Ol YeTUPH Mjecelia, CaBjeT je JOHOCHO OITYKY
0 IpHUXBaTawy 3axTjeBa UJM NaK 0 IoCebHUM apaHXMaHUMa yHanpujeheHe
capajme, YKOJIHUKO je TO OUJIO HeONXOHO. Y CAy4ajy Aa KBaJuPpHUKOBAHOM
BehHHOM 0/16¥je 3aXTjeB 3aMHTepecoBaHe Ap:kaBe, CaBjeT je 610y o6aBe3u Ja
CBOjy OJJIVKY ZleTa/bHO 06pa3J/Ioky, Te Aa AedUHUIe POK Y KOjeM OU 3aXTjeB
MOTao 6UTH IOHOBO pa3MaTpaH. Y CKJa/ly ca ’beroBOM Ta/ia MUHOPHOM YJIOTOM
y o6sactu [JPCI, dyukiuja EBponckor napjiaMeHTa y IOCTYIKY 0/j00paBatba
yHanpujebeHe capajsie y OBOM JoOMeHy 6uJia je TOTOBO HemocTojeha,
n3y3uMajyhu noMmeHy Ty o6aBe3y ['eHepasiHor cekpeTapa CaBjeTa, y QyHKLIUjU
Bucokor npejcTaBHUKa, fa EBporncky napjiaMeHT peJJloBHO UHPOpMHULIE O
peasnusanuju yHanpujehene capazme.

4. Yrosop u3 Jluca6oHa

YroBop u3Jlruca6oHa® JOHUO je 3HAYajHE U3MjeHe y TPABHOj U HHCTUTY [[UOHAJIHO]
opraHusanuju EBporicke yHHUje, Mehy KojuMa je cBakako HajsHAa4YajHHja OHA
KOja ce O/JHOCHY Ha IpeCTaHaK caMOCTaJIHe er3sucTeHUje EBporicke 3ajegHuLe
U HbeHO ,yTanamwe" y pepopMmucany ,Jienujapru3oBaHy” YHHU]y. YKIababeM
CTyOOBHe CTPYKType YHUje, HecTaJsa je U JudepeHIUPAHOCT MOJUIUjCKe U
IpaBoOCy/iHe capa/ikbe Ha rpahaHCKU U KPUBUYHO-NIPABHU MO, T€ HUXOBA
peJIaTHBHO CaMOCTAaJIHA er3ucTaHlija y 3ace6HUM yroBopHUM akTuMa (Piris,
2010).

3 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning
of the European Union [2010] O] C 83/01.
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[IpyuMjeHa MHCTUTYTa yHanpujeheHe capajme je y YroBopy us JlucaboHa
ypebena y I'naBu 1V, ogHocHo 4snany 20 YroBopa o EBpornckoj yuuju (YEY).
CnenudurkoBaHuje ogpe/ioe nocBeheHe UHCTUTYTY cMjeliTeHe ¢y y [aBy 111,
OJZITHOCHO 4J1. 326 710 334 YroBopa o pyHKIMoHUcawy EBporicke yHuje (YPEY).
PeneBaHTHUM ojpesibaMa YroBopa u3 JlucaboHa NpHUMjeHa MHCTUTYTa
yHanpujeheHe capajiibe yuubeHa je joul GpJieKCUOUIHUjOM, MajJla Cy 6pojHU
yCJIOBM NpeBUheHu yropopuMa U3 AMcTtepzama u Hulle, fofylie foHeKIe
npedopMyJIMCaHU, U ajbe NpUCYTHU. Tako je y unany 20 YEY 3agprkaHa
oApenba o ToMe Jja OHa Tpeba Jja JONPUHECe jayakby LUJ/beBa YHUje, IITUTHU
HbeHe UHTepece, Te JONPUHOCH jadyalwy eBpOICKOr MHTerpalMoHOT IpoLeca.
Y ynany 326 YOEY 3apkaHa je popMmysanuja o yHanpujeheHoj capajmbu Kao
KpajHbeM CpeJiCTBY, Kao U jaCHO YII030pekse [1a Ce koM HU Ha KOjU HAUUH He CMUje
NOJpUBaTH YHyTpallkhe TPXKULITE, eKOHOMCKA, COLMjasIHa U TEPUTOPHjaIHa
KOoXe3HWja opraHu3alyje, Te HapyllaBaTH KOHKypeHLHUja u3Mehy aprkaBa
YyJlaHULA. 360T jolll YBUjeK NPUCYTHUX NPUJUYHO KOMIJIEKCHUX YCJI0Ba 3a
NpuMjeHy yHanpujeheHe capa/jibe, Taj MHCTUTYT CY OjeJUHU ay TOPU HAa3UBaJIU
Jenemyrom” nudepennpane unterpauuje (Peers, 2017: 76-91).

W npema n1McabOHCKUM pjelllekUMa yHanpujeheHa capajmwa Mopa GUTH
peasn30BaHa y CKJaJy ca NOJUTUKaMa YHUje U ’beHUM NIPaBHUM NIOPETKOM,
Ma/Jia oJJIyKe Koje ce yCBajajy y OKBUpY 3alodeTe yHanpujeheHe capajmwe He
npeACTaB/bajy cacTaBHU AWO acquis-a EY. /lp>kaBe yuecHuU1e y yHanpujeheHoj
capajZiamu ypebe Koje cy y OKBUDY e JOHeCeHe He TPAHCIIOHYjY Y HallMOHaJIHa
npaBa, Beh ce Te ypei6e HemocpeJHO MPHUMjebyjy U HETTOCPEHO J1je1yjy Y TUM
Jp:kaBaMa 4saHunaMa. Kaza je pujed o ApxaBaMa Koje ce Hajlase y Ipouecy
NpUCTyNama YHUjU, OHe HUCY obaBe3aHe Jla y Toj ¢a3u HU3BpIle MPaBHY
TPaHCHNO3ULUjy NpeMETHUX IPAaBHUX aKaTa y CBOj IPaBHU CUCTeM, Beh Tek
HAaKOH €BEHTYaJIHOT YK/byYMBakha Y KOHKPETHY yHanpujeheHy capamby HAaKOH
peaJsiM3alnyje 4J1aHCTBa.

Kao u y paHHjuM yroBOpHHUM pjelllelbMMa, U OBJije je mpeaBubheHO Aa ce
yHanpujebheHa capajjiba He MOXe NPOBOJUTH Y 06J1acTUMA KOje CY Y UCKJbY YUBO]
Ha/IJIEXKHOCTH YHUje, C TUM UITO je YroBop U3 JIucaboHa NOHYJAUO jaCHH]Y U
CUCTeMaTHU30BaHUjy KJacuPUKaLUjy U eHyMepalujy HaAJe>XHOCTH KojuMa
YHuja pacnoJiaxke y nojeAUHUM o6JlacTUMa 3ajeJHUYKOT JjesoBama (Cra-
ig, 2010: 437-443). YHanpujeheHOM capailbOM He MOTY Ce IPOU3BOJUTH
HeraTHBHE NOC/be/iMIle 110 OBJIALITEWA, IpaBa U 06aBe3e JpKaBa YJaaHUIlA
Koje y yHalnpujeheHoj capa il He y4eCcTBYjy, Kao IITO Cy U OJJIYKe U Mjepe
KOje ce JoHOCe Y OKBUPY Ipolieca o6aBe3yjyhe HCK/bYUYUBO 3a [pXKaBe Koje y
HBbeMY YYeCTBY]y.
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llITo ce popmysanuje KojoM je yTBpheH MUHUMAJIAaH 6POj AprKaBa YyJaHULA
KOjU je HeOIX0/laH 3a NpUMjeHy YHanpujeheHe capaimbe THYe, 32 PA3JIUKY OJ
pjeliera u3 Huue o MUHUMaJIHO 0CaM Ap:KaBa 4JaHHULa, IpeMa JIMcaboHCKOM
pjelliery Taj 6poj je MoMjepeH Ha JeBeT.

YroBop u3 Jluca6oHa je mpaTHO ONMIUTH TPeH/[ jauarma no3unuje EBpomnckor
napJsiameHTa. Tako je nmpema pjeriewrma usnaHa 20 Baxkeher Yrosopa o EBpornckoj
YHHje Kao OIIITe NpaBuJio npeasubeHo ga CaBjeT OAJIYKYy O MOKpeTakby
yHalpujeheHe capa/iibe He MOXe JOHUjeTH 6e3 carjacHocTH [lapiaMeHTa, y
CKJIaJly ca peJJOBHOM IPOLeIYPOM O/I1yunBatha. HapaBHo, M YroBop usJlucaboHa
MHCUCTHUPA Ha IPUHLUIY OTBOPEHOCTH yHanpujeheHe capaime 3a cBe ApKaBe
YyJIaHMLE KOje y OBaKaB aHTra)KMaH »KeJie [ja ce yKJ/by4e, 0 YeMy OJJIYKY JOHOCH
CaBjeT Ha OCHOBY MUlllJbeka EBponicke koMucuje. Y cay4dajy ga Komucuja ga
HeraTHBHO MUIIL/bEHE 0 3aXTjeBYy 3a YKJ/byUHBame y noctojehy yHanpujeheny
capajmy, OLHOCHO YKOJIMKO CMaTpa Jia 3a YK/byuYuBawe KOHKpeTHe JpxaBe
HUCY CTBOPEHH YCJIOBH, OHA JledUHUIIIE KOHKPETHE Mjepe Koje Mopajy 6UTH
peasii3oBaHe KakKo 6W 3aXTHUjeBaHU yCJOBU OGUJIM UCIYHEHH, Kao U POK 3a
IbUXOBY peasin3anujy. Uctekom npegBubheHor poka, Komucuja je ny»xHa na
3axTjeB 3a YK/byUHMBakeM Yy yHaNnpujeheHy capaZiiby MOHOBO pa3MOTpPH, a
YKOJIMKO OI[MjeHH Jla U Jla/be He TTOCTOje YCJI0BU 3a IPoIIUperbe yHanpujeheHe
capajime, p>KaBU allJIMKAaHTY je oMoryheHo Jja 3aXTjeB JJUPEKTHO JOCTaBHU
CaBjeTy, KOju IOTOM 0 3aXTjeBY OJ/Iy4yje, YK/bY4yjyhU U yCBajakbe mpeasHux
Mjepa ¥ apaH»XMaHa.

[lo npaBuy, CaBjeT, Ha pujeJior EBporncke KoMUCH]je, OAJIyKY 0 yHanpujeheHoj
capa/my, y BehuHU ciay4vajeBa, JJOHOCH KBaJlupUKOBaHOM BehnHOM, Koja ce
1o pjeumieruMa Yroeopa u3 Jluca6oHa 6a3upa Ha JyaJHOM KPUTEPUjyMY
3axTjeBaHOT 6poja AprkaBa 4yJaHULLA U ofroBapajyher 6poja CTaHOBHHUKA,
ofHOCHO rpabaHa YHuUje Koju je pedJieKTOBaH Kpo3 jAaTe ApKaBe. MehyTum,
y LIUJbY OJlaKllaBaka peaJsiM3aliyje yHanpujeheHe capajiibe, npeJBrubeHa je u
MOryhHOCT KOpHLITeha T3B. 1acapeJia, 0JHOCHO TperuHakKe NpeJiBUheHor Ha4yMHa
oZly4uBama of ctpaHe Casjeta. Ha npumjep, kaza ce pasu o nMTambUMa Koja
oz CaBjeTa Tparke jeJHOIVIACHOCT NIPU 041y4MBawy, CaBjeT jeJHOIJIACHO MOXKe
JIOHUjeTH NPOLECHY OJJIYKY Jla MEPUTOPHY OJJIYKY Y OKBUDPY YHanpujeheHne
capajie noHece KBajudukoBaHoM BehnHoM. MHaue, kao U KOJ paHUjUX
YTOBOPHUX pjellierha, 0CTaB/beHa je MOryNHOCT CBUM 4YJlaHUILLaMa y OKBUPY
CaBjeTa Ja y4ecTByjy y pacnpaBy, aJild OJJIYKy 0 yHanpujeheHoj capaabu
JIOHOCe HUCKJbYYMBO Jip>KaBe Koje cy IpeJJMeTHOM 0/IIYKOM U 06yxBaheHe.

Y o6usactu CFSP, MHCTUTYT yHalpujeheHe capa/iibe je NpOLIMPEH Ha CBe
IheHe KOMIIOHEHTe, YK/bYy4yjyhu U BojHO-6e36jeiHOCHA U Taka. [lo3uiiyja
EBpornckor napJiaMeHTa je, M HopeJ reHepaJIHoT jadakbha el 0BUX HaJIeXKHOCTH
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Ha HUBOY YHHUje y LjjeJINHY, y OBOM JJOMEHY U Jja/be CeKyHJAapHOr KapaKTepa.
LleHTpa/HO MULI/bEE 0 YCKJIahEHOCTH Npe/yioKeHe YHanpujehene capajme
ca CFSP paje Bucoku npeZicCTaBHHUK 3a CHOJbHY MOJUTHUKY, YHja je MO3ULHUja
y UHCTUTYLIMOHAJHOM CUCTEMY pjelierbMa YroBopa u3 Jlucabona Takohe
ojauaHa. EBponcka koMucHja faje MUlllJbe€e 0 YCKJAaheHOCTH npujeasiora
ca OCTaJIMM NOJIMTUKaMa YHHje, a IPUMMapHO Ca ’heHUM JpYyTUM CIOJ/bHUM
aKTHUBHOCTHUMA, Koje He cnajajy y foMmeH CFSP. EBpoONCcKOM napJjlaMeHTy ce
3axTjeB 3a IOKpeTaweM yHalpujeheHe capa/jibe caMo AOCTaB/ba HA 3HALE, AJIU
OH HeMa popMaJIHy YJIOTY y IpoLely pU lbeHOT 0JjobpaBama. BUTHO je HarslacuTu
Jla ¥ peMa pjeliesbuMa YroBopa 13 Jiucabona, CaBjeT o1yKy o yHanpujeheHoj
capajitby y o6sactu CFSP no npaBUJy JOHOCH jeJHOIJIACHO, C TUM LITO je U
OB/ije 0OCTaB/beHa MOT'YNHOCT KOPUIITEHA T3B. TacapeJia, U3y3€eB [0 NUTakbUMa
BOJHOT U 0Ji6paMb6eHOr KapakTepa. ¥ c/ay4ajy 3axTjeBa ofpehene fpxxaBe 3a
yKJ/by4YHUBake Y NocTojehy capaZiiby y 0BOj 06J1aCTH, K/bYyYHO MUIL/bEH€ /1aje
Bucoku npejcTaBHUK 3a CIIOJbHY NOJMTUKY, a CaBjeT, 0HOCHO Jp>KaBe Koje
Beh y4yecTByjy y nIpeMeTHOj yHanpujeheHoj capajiby, M0 NpaBUIY OJJIYKY
JloHoce jegHoracHo (Bottner, 2021: 306-329).

5., EBponeusanuja“ Hopmu mehyHapogHOT IPpUBaTHOT
NpaBa IpUMjeHOM UHCTUTYTa yHanpujeheHe capagme

[Tog yTHIIajeM €KOHOMCKHX, COI[MjaJTHUX, MUTPAaHTCKHUX U JIpPyTUX daKTopa,
Jip>KaBe YJIaHulle Cy peJJaTUBHO PaHO NPUJIMYHO BEJIMKH OpOj MM Takmba U3 JoMeHa
MehyHapoJHOT TPUBATHOT NpaBa 3aje THUYKHU peryJiicaJjie Ha paBHU EBporcke
YHHUje, IONyT CTe4YajHOr NOCTYIKA; HAJJIeXKHOCTH, IPU3HaKka U U3BpLIECHA
npecyna y rpabaHCKUM U TProBaukKMM CTBapuUMa; capajibe uaMehy cymoBa y
npubaB/bakby A0Ka3ay rpahaHCKUM U TPTOBAYKUM CTBAapHUMa; HaJIEXKHOCTH,
NpH3Haka U U3Bpliletha pecya y 6padyHyUM CTBapUMa M CTBapyMa POJJUTe/bCKe
OZIFTOBOPHOCTH; CTBapama EBPOINCKOr M3BPIIHOT HAJIOTAa 3a HeoCHOpeHe
3axTjeBe; MjepoJlaBHOT IIpaBa 3a BaHYTOBOpHe 06aBe3e; YCTaHOBJ/bEHA
€BPOIICKOT MOCTYIKA Y CIOPOBUMA MaJie BpHUjeJHOCTH; I0CTaB/bakba CYACKHUX U
BaHCY/CKHUX JOKyMeHaTay rpahaHCKUM ¥ TProBayKHUM CTBapyUMa; Mjepo/jaBHOT
npaBa 3a yroBopHe o6aBe3e WJIU MaK HaJJIEXKHOCTH, MjepoJaBHOT MpaBa,
npU3Hamba U U3BplIeha NMpecyia U capajibe Y MaTEPUjH Koja ce OJHOCH Ha
o6aBe3e U3/pKaBama.

[IpBa dasza 3ajeHUYKOT pery/jvcama NUTamka U3 AoMeHa MehyHapogHor
NpUBATHOT IpaBa Ha paBHU OpraHU3anuje 61Ja je KOHBEHLUjCKOT KapaKTepa
Jla 61, HAKOH CTBapama HEONXO/JHUX YTOBOPHUX IPEYCJI0BA, ocamajyhu ce Ha
pjelliera U3 OMIITHUX YTOBOPHUX oipesaba y o61actH ,,Ciio60/e, 6e36je IHOCTH
Y npaB/ie”, oHOCHO, KOHKpeHTHje, ,[losMiujcke U mpaBoCyiHE capajibe Y
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rpabaHckUM cTBapuMa“, peryJjanuja OBUX NUTama 6OWUJa peasM30BaHa
y KOMYHHUTApHOM MPaBHOM PeXUMY U y3 MoMoh crnenuprUUIHUX MPaBHUX
HHCcTpyMeHaTa. HapaBHO, oapebeHe cy papxxaBe ujiaHule (YjenumweHo
KpasbeBcTBoO, Upcka, [laHcka, Ha TpuMjep) uckasase cy3pKaHOCT y poLecuMa
U3paje U ycBajamba CeKyHJApHUX HM3BOpa IpaBa KoOjuMa Cy peryJucaHa
HaBeJieHa MMTamba MehyHapoJHO MPUBATHO MPABHOT KapaKTepa, o46ujajyhu
Jlay4ecTBYjy y capa/iibH Koja ce pea/in30BaJjia Ha OCHOBY Hekazalmwer HacsoBa
WB amcTepaamcke Bep3uje Yroeopa o EBpornckoj 3ajegnunu. UctosjeTaH cy cTaB
MaHHdecTOoBaJIe U HAKOH CTyNakwa Yroopa us JlucaboHa Ha cHary. Y oiCyCTBY
ONUITEr ONpejesberba [ja ce MojeJuHa MUTamka U3 06J1acTU MehyHapogHOT
IPUBATHOT NIpaBa peryJully Ha HUBOY YHHje Ha jeJMUHCTBEH Ha4uH, ApxKaBe
YJIaHULE KOje Cy TeXKuJie BUILLIEeM CTelleHy HHTerpaluje u3Jia3 cy npoHaJja3uje
y UHCTUTYTY yHanpujeheHe capajiibe, Koju cy of kpaja 2010. rofrHe KOpUCTUIE
3a JJOHOLIEeh e HEKOJIMKO CeKYH/IapHUX U3BOpa IpaBa.

[IpBu cayd4aj ycmjelHe WMIJIEMEHTAlMje HWHCTUTYTa yHamnpujeheHe
capaZile KOju je peaJiM30BaH roJMHY JjaHa oJl CTyllakba Ha cHary yrosopa
u3 Jlucabona npeacrtassba Ypedéa Casjema (EY) 1259/2010 op, 20. neuem6pa
2010. roauHe o crnpoBohewy yHamnpujeheHe capajikbe y NMOoApydjy mpaBa
Mjepo/iaBHOT 3a pa3Bo/] 6paka U 3aKoHCKY pactaBy* (Van Calster, 2016: 208).
Jlo meHor cTynamwa Ha cHary 20 fp:kaBa 4JlaHMLa eBpPOIICKe OpraHusanuje
oZipehuBaJio je cBoje MjepoaBHO NpaBo 3a TO MUTaKE NpeMa MOBE3HUIU
Jp>KaB/baHCTBA UJIM peJIOBHOT OGOPABUIITA, JOK je ceaM Jip:KaBa 4JaHUL A
NpUMjebUBaJo MPaBo cyAa oJHOCHO fJoMahe mpaBo. 360T Te pa3JIMYUTOCTH,
aJii ¥ 360r CJI0KeHOCTH pa3Boja (M pactaBa) 6pakoBa ca MehyHapoJHUM
esieMeHTOM U BehrxX GUHAHCHjCKUX Cpe/iCTaBa Koja ce U3UCKYjy Y OZHOCY Ha
pa3Boj 6paka 6e3 Tor esieMeHTa, KoMucuja je mozp:kasa onuujy Aa ce Kpos
yje/lHayaBakbe KOJM3UOHUX NIpaBuJia npoHahe 3ajeITHUYKO pjellierbe Koje 6U
npuMapHo oMoryhuso ns6op MjepoZaBHor npaBa. bes 063upa Ha o3WTUBaH
ctaB Komucuje, HUje nmocTojasia carJlaCHOCT CBUX Jp>KaBa YJaHULA [la ce TO
Y4YUHH y OKBUPUMa peJJOBHUX UHCTUTYLIMOHAJHUX U IPaBHUX NIpoLeypa. 3a
ypebuBame npeMeTHe MaTepHje Ha eBPOICKOj paBHU HHHUIIMjaJIHO Ce 3aJ1araJio
JleceT ApiKaBa 4/IaHuIa, a AaHac ce Ypeaba npumMjerbyje y 17 npkaBa 4aaHuia’
(Malit, 2019:104).

4 Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing enhanced
cooperation in the area of the law applicable to divorce and legal separation, O] L 343, 29.
12.2010, 10-16.

5 Beuaruju, Byrapckoj, Ectonuju, tbemaukoj, I'pukoj, llinanuju, ®pannyckoj, Utanuju,
Jletonuju, JlutBauujy, Jlykcemoypry, Mahapckoj, ManTtu, Ayctpujy, [loptyrany, PymyHuju
u Cs0BeHUjHU.
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Jpyru cay4daj uMneMeHTallje MHCTUTYTa yC/AMjeiuo je TOTOBO IeCT rofHa
HaKoH JjoHomewa Ype6e Casjeta (EY) 1259/2010. Haume, 24.jyna 2016. rogune
JloHeceHa je Yped6a Casjema (EY) 2016/1103 o cnipoBohewy yHanpujehene
capajilbe y MOAPYYjy HAaAJIEXKHOCTH, MjepOJaBHOT NpaBa, Te NpU3HaBama U
M3BplIeHka 0JJyKa Yy CTBapuMa 6payHOMMOBUHCKHUX peXrUMa U y IpUMjeHHU
je ox 29. janyapa 2019. rogune®. [IpuMjemyje ce Ha cBe rpahaHcKompaBHe
acnekTe OpPayHOMMOBHHCKMX peXHMa, KaKO CBAaKOJHEBHO yNpaBJ/bakbe
OpavyHOM HMOBHHOM, TaKO U HeHY JUKBUAALUjY, V CAy4ajy pa3Boja UJIH
CMpTH jesHOT 6payHor napTHepa. OBaj U3BOp NpaBa YMHU IOBE3HULY Ca [iBUje
ypeAbde Koje cy Ha paBHU YHHUje JOHEeCEHe V MPEeTX0JHOM IEPHUOAY ¥ OKBUPY
peAoBHOr nocTynka. Pujed je o Ypedéu (EY) 650/2012 Esponckoe napaameHma u
Casjema o HadzaexcHocMu, MjepodagHOM npasy, NPu3HABAHY U U3BPUIEHY 004YKa
U npuxeamarby U U3epulasarty jagHux ucnpasd y HAc/bedHUM cmeapuma u o
ycnocmassary Egponcke nomepade o Hacseehusary’ v Yped6u (E3) 2201/2003 o
HA0/1e3#CHOCMU, NPU3HABAKY U U3BPUEHY CYOCKUX 001YKa Y 6pa4HUM CNOPOBUMA
uy cmeapuma no8e3aHuM ca podumesbckomM 002080pHOWRY, KojoM ce cmas/ba
8aH cHaze Ypedba (E3) 1347/2000%. Ha Taj HaYUH ce ynOTpeOGOM UHCTUTYTA
yHamnpujeheHe capajbe Jijesiyje y IpaBLy 04yBakba jeJUHCTBEHOCTHU NPAaBHOT
nopeTKa YHUje Kpo3 0OCTBapUBake KOMIIJIEMEHTAapPHOCTH NPaBHUX U3BOpa.

[ToBehaHa MOGUJIHOCT NapoBa U3 pa3JIMYUTHUX JpKaBa YJIaHHUIA KOjU KUBe
HW3BaH CBOje MaTHUYHe Jip>KaBe UJIM UMajy UMOBUHY Y BUILIE OJ jeJlHe JpKaBe
YyJIaHUIle ONpeJujesinie Cy Ap:KaBe yyecHUle yHanpujeheHe capasmwe Ha
JloHollewe U Yped6e Casjema (EY) 2016/1104 op 24. jyna 2016. roguHe o
cnpoBohemy yHanpujeheHe capaamwe y Io4pyyjy HaAJI€XKHOCTH, MjepOiaBHOT
IpaBa Te NMpU3HaBawa W M3BpUIEHa OJJyKa y CTBapUMa MMOBUHCKHUX
Hoc/be/IMIla PErMCTPOBAHUX AP THePCTaBa’, Koja je Takohe y npumjeHu of, 29.
janyapa 2019.roguHe. JloHeceHa je Kako 6U ce OTKJIOHMJIe TpaBHe NnoTelkohe
Jl0 KOjUX J10J1a3H [1IPU CBaKOJHEBHOM yIIpaBJ/balby UMOBUHOM [1apOBa KOjH XKHBe

6 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced cooperation
in the area of jurisdiction, applicable law and the recognition and enforcement of decisions
in matters of matrimonial property regimes, O] L. 183, 8.7.2016, 1-29.

7 Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012
on jurisdiction, applicable law, recognition and enforcement of decisions and acceptance
and enforcement of authentic instruments in matters of succession and on the creation of a
European Certificate of Succession, O] L. 201, 27. 7. 2012, 107-134.

8 Council Regulation (EC) N0 2201/2003 of 27 November 2003 concerning jurisdiction and
the recognition and enforcement of judgments in matrimonial matters and the matters of
parental responsibility, repealing Regulation (EC) No 1347/2000, O] L. 338, 23.12.2003, 1-29.
9 Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced cooperation
in the area of jurisdiction, applicable law and the recognition and enforcement of decisions in
matters of the property consequences of registered partnerships, O] L 183, 8.7.2016, 30-56.
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y PerUCTPOBAHOj 3aje/JHULIH, KA0 U ¥ Be3U Ca FbeHOM I10/ijeJIOM YKOJIUKO Cce
NapoBH pa3/iBoje UM jefjaH o kbux ympe. OBa ypenba u Ypedéa Casjema (EY)
2016/1103 paHac ce npuMjewyjy y 18 apxkaBa ynanuia EBponcke yHuje.!?

Y cBpxy cTBapama jeJUHCTBEHe NMaTEHTHe 3allTUTe HAa paBHU YHHUje, 17.
neuem6pa 2012. rogquHe AoHeceHa je Yped6a (EY) 1257/2012 EBponckor
nmapJsiaMeHTa u CaBjeTal!l. ToMe je moromoBaJia OKOJIHOCT Jia je ofpeheHujy
MpaBHY OCHOBY 3a CTBapake eBPOICKOT IpaBa MHTeJEKTyaJiHe CBOjUHe
npejacTaByuo YroBop u3 JlucaboHa jep je y uynany 118(1) YOEY nponucano
Jla Mjepe 3a Kpenparbe eBPOICKOr MpaBa UHTeJIEKTyaJIHe CBOjuHe Tpeba Jja
ycTaHoBe EBponcku napsiameHT U CaBjeT, y cKJ1a/ly ca peZJOBHOM 3aKOHO/LaBHOM
npoueaypom.yY Ypenou (EY) 1257/2012 je, usmebhy octasior, yTBpheHa u motpeba
3a popMUpameM JeJUHCTBEHOT Cy/ia 3a MaTeHTe Ha/AJIeKHOT Jla IocTyna y
npeJMeTUMa KOjU Ce OHOCe Ha eBPOIICKU MAaTEHT Ca je JUHCTBEHUM [1ejCTBOM
Te KanalluTeTOM /ia IpeJiCTaB/ba CIIOHY Y OCUTYypakby NpaBUJIHE 3alITUTE
MaTeHTa U CTy6 KOH3UCTEHTHOCTH CyAcCKe npakce y ToM cmucay (Tilmann
& Plassmann, 2018). ¥ oBoj yHanpujeheHoj capajmpu yuyecTByje 25 ApxkaBa
yjanuia Yauje (Teran & Vinti, 2022).12 YV ¢pyukuuju cyniemenrta Ypeou (EY)
1257/2012, y noce6HOj 3aKOHOAABHO] MPOIeAYPU ca CBPXOM Jia ce oMoryhu
Jla MOCTYIIY peBohema 6GyAy IITO jeJHOCTABHU]U U UCIJIATUBU}HU, 1a CY Y
CJIy>K6H IpaBHEe CUTYPHOCTHU U Jla CTUMYJIMLIY UHOBaLlUje Te OyAy OJf KOPUCTHU
MaJIuM U CpeJiibuM Npeay3sehuma foHeceHa je u Ypedba Cagjema (EY) 1260/2012
0 crpoBobhemy yHanpujeheHe capajibe y NIOoAPYYjy CTBapama jeJUHCTBEeHe
NaTeHTHe 3alITUTe y MorJie[y MpUMjebUBUX apaHKMaHa npeBohemal?, y kojoj
y4ecTBYje je/lHAK 6poj AprkaBa YJaHULA Kao U KoJ Ypenbe (EY) 1257/2012.

10 Ayctpuju, bearuju, Byrapckoj, XpBatckoj, Kunpy, Yemkoj, Punckoj, Ppanuyckoj,
bemaukoj, I'pukoj, UTanuju, Jlykcemoypry, Mantu, Xonauguju, [loptyrasny, CiioBeHujH,
[Inanwuju u lllBeackoj.

11 Regulation (EU) No 1257/2012 of the European Parliament and of the Council of 17
December 2012 implementing enhanced cooperation in the area of the creation of unitary
patent protection, O] L. 361 of 31 December 2012.

12 bBeuarunja, byrapcka, Yemka, Jlancka, lbemauka, Ectonuja, Upcka, UTanuja, I'puka,
®pannycka, Kunap, Jletonuja, Jlutanuja, Jlykcemo6ypr, Mahapcka, Masta, Xosanjuja,
AycTpuja, [losbcka, [lopTyran, PymyHuja, CioBeHnuja, CioBauka, PuHcka v llIBeacka.

13 Council Regulation (EU) No 1260/2012 of 17 December 2012 implementing enhanced
cooperation in the area of the creation of unitary patent protection with regard to the
applicable translation arrangements, O] L. 361, 31. 12. 2012, 89-92.
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6. Dopmupame KaHuiesiapuje eBpONCKOr jaBHOT TYKHOLLA
NPUMjeHOM UHCTUTYTa YHanpujeheHe capasme

WHcTUTyT yHanpujeheHe capajme 22 gpkaBe 4YJaHULE Cy YIOTPHUjebUIe
pazu dopMupara He3aBUCHOT THUjesa EY oaroBopHor 3a uctpare, KpUBUYHHU
IPOrOH Y N0Jj13akbe ONTY>KHHULA 3a KPUBUYHA JijeJia KOjuMa ce HAHOCHU LITeTa
duHaHCcHjcKkUM HHTepecuMa EBporicke yHuje. Haume, 12. okTo6pa 2017. rogrHe
JloHeceHa je Ypenb6a Cagjeta (EY) 2017/1939 o npoBohewy yHanpujehene
capajiibe y Be3u ca OCHUBameM KaHlleslapyje eBpONCKOr jaBHOT TY»KHOIla
(EPP0O)*, y kojoj yuecTByje 20 aprkaBa diaHuma®,

OBuM M3BOpPOM IpaBa INpejaBuba ce cucTeM MoOJUje/beHe HaJeXKHOCTHU
nsmeby EPPO-a 1 HaljMOHAJIHUX THjesa y Cy36Uujarkby KPUBUYHUX Jjesia Koja
yTU4y Ha ¢uHaHcHujcke nHTepece YHuje (Herrnfeld, 2019: 123-131). EPPO
Jljeslyje Kao HeZljeJbMBO THjeJI0 YHUje YUjU Ce [leHTPaJHU HUBO CacTOjU Ce
0/, TJIaBHOT €BPOIICKOT TYy»KHoLa, Koju pykosogu EPPO-oM kao njesnnom u
KOJIETWjYMOM €BPOIICKUX TYKMJIala, CTAJIHUX CaBjeTa U eBPOIICKUX TyKUJIana.
JlenleHTpa/IM30BaHU HUBO CaCTOjU Ce 0, JieJleTMPAaHUX eBPOINICKUX TYXKHUJ1ala
ca cjefulITeM y Jp:KaBaMa 4JaHULlaMa.

Y unany 120 EPPO Ypen6e onpeheHo je 1a oHa CTymna Ha CHary IBaJleceTor JaHa
o/l 1aHa objaBsbrBama y Cayx6eHoM ri1acHUKY EBpornicke yHuje (20. HoBeMbOpa
2017. ropune) u na EPPO u3BpiaBa HaJJIeXXHOCT 3a CBa KpUBUYHA JijeJsia y
OKBUPY HeroBe Ha/JIeXXHOCTH NOYHbeHA HAKOH TOT JaTyMa. MicTpakHe paambe
Y pa/itbe KPUBUYHOT IPOTAaHA Ha KOje je OBJIAIITEH HABEJIEHOM PEryJaTUBOM,
EPPO npeay3uMa Ha IaTyM KOju, Ha IPUjeJIOT [JIAaBHOT €BPOICKOT TYKHOI1a,
onpebhyje KoMucuja v Koju He Mo>Ke GUTH paHUjU OJ1 TPU FOJIMHE HAKOH ZaTyMa
cTynama Ha cHary Ypenb6e (20. HoBemb6ap 2020. rogune).

Y Muubewy of, 22. jyHa 2023. roaune, y npeamety G. K. and Others (Parquet
européen), y kojeM je on Cyzna npaze EBponcke yHUje NpBU Iy T 3aTPaXKeHo Jia
TyMadu Ypenaoby KojoM je je ocHoBaH EPPO, onutu npaBo6panusan hanerta
olMjeHUJIa je Ja je ocHUBawe EPPO “npaBa HOBOCT M Ba)KHO MocTUrHyhe y
Ipolecy eBpoIiCKe HHTerpanuje” U “ia je pujed o je JUHCTBEHOM U, yIIPKOC
HEeroBOj [IelleHTPaJIM30BaH0j CTYKTYPH, HeJjjeJbuBOM THjeay EBponicke yHuje
KOje MMa OBJIalllTela UCTpare M NporoHa KasHeHUX Jjesa Koja yTU4Yy Ha
¢duHaHcHjcKe uHepece YHuje”.16

14 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced
cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’),
OJ L 283,31.10.2017, 1-71.

15 Ayctpuja, Benruja, Byrapcka, XpBatcka, Kunap, Yemka, bemauka, Ectonunja, Puncka,
®pannycka, 'puka, Utanuja, Jletonuja, JiutBanwuja, Jlykcembypr, [loptyras, PymyHuja,
CyoBauka, CsioBenuja u lllnanuyja.

16 AG Opinion of 22 June 2023, G. K. and Others (Parquet européen), C-281/22,
ECLI:EU:C:2023:510, p. 17.
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7. 3ak/by4ak

WUHCcTUTYT yHanpujebeHe capajame je CBOjy YrOBOPHY OCHOBY JA06OHO VY
AMcTepaamMy, 0K je GJIIEKCUOUJIHUJUM U ONEepPaTUBHUjUM YUYHUEEH TEK Y
Jlucabony. tberoBa ocHOBHa cBpxa je 6uJa Aa ce npeBasuby 6Jiokaje y
MPaBHOCTBApaJIauKOM MPOILECY, KAo U Jla ce MPOoAYOU HHTerpalyja y Kopnycy
NMTama 3a ApKaBe YIaHulle Koje cy To keJbeJie. Kpo3 aHaM3y 1 6poj IpaBHUX
aKaTa KOju Cy Y OKBUPY HHCTUTYTa YCBOjeHH, MOXeMo pehu J1a je oH caMo
JljeJIMMUYHO ONpaB/ao CBOjy yroBopHO ozApeheHny ysory. [locmaTpajyhu us
IepcrneKTUBe IPAaBHOT NTOpeTKa YHUje y 1ljeJIMHY, IapTUKYJIApHOCT IPUMjeHe
WHCTUTYTA, KOja 3a Kpajiby UCX0J, UMa pas3/IM4YMTa pjellerwa y JpKaBaMa
YyJaHULlaMa Mo MojeJMHUM NMUTakbKUMa OJi HApOYUTOr 3Hayaja 3a NpaBHA U
du3KyKa uLa Ha IPOCTOPY YHUje, 3aXTHjeBa HAPOUUTY NaKHbY. Jep, KOJIUKO I'oJ
MOTYRHOCTH UHCTUTYT YHanpujeheHe capaimbe Mpyka Ap:kaBaMa 4JaHUI[aMa
y CMUCJIY peajid3alyje UM NpoAy6/bemha BbUX0Be MehycobHe capajibe y
NojelJMUHUM NMUTambUMa, lberoBa NpUMjeHa, YKOJIMKO He NpejCcTaB/ba CaMoO
¢dasy HanyTy yTBphuBama reHepa/HUX, 3ajeJHUYKUX IpaBUJia 3a CBe AipKaBe
YJIaHUIlE, MOXKe MpeJCTaB/baTH NPOTHUBPjedje U 030U/baH U3a30B MO HEKE OF
6a3sMYHUX NPpaBHUX HayeJa Ha KojuMa nouuBa EBponcka yHuja a koja je Cyz
npaBje EBporicke yHUje KOHTUHYHPAHO jadyao U npownpuBao. Ty, npuje cBera,
MUCJIMMO Ha HayeJio jeIUHCTBEHOCTH lbeHOT IPaBHOT TOpeTKa, HauyeJsio 3abpaHe
JUCKpPUMUHALMje Ha OCHOBY Jip>KaB/baHCTBA U HayeJio IpaBHEe CUTYPHOCTH.
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THE INSTITUTE OF ENHANCED COOPERATION IN EUROPEAN
UNION LAW: EXPECTATIONS AND ACHIEVED RESULTS

Summary

The Institute of Enhanced Cooperation (EnC) was introduced by the Treaty of
Amsterdam (1997) but it was made more flexible and operational by the Treaty of
Lisbon (2007). Its main objective was to overcome the blockages in the law-making
process, as well as to strengthen the cooperation among EU member states and
deepen the integration process in specific areas. In this paper, the authors examine
the institute of enhanced cooperation as a form of flexible and differentiated inte-
gration. The authors first present a brief historical overview of the legal regulation
of this institute in the provisions of the founding treaties of the EU. Then, they pro-
vide an overview of the sources of law adopted within the framework of enhanced
cooperation in certain areas of Private International Law, and particularly for
the purpose of establishing the European Public Prosecutor’s Office. Based on the
analysis of a number of legal acts adopted within this institute, the authors draw
a conclusion that the institute of enhanced cooperation has only partially justified
its contractually defined role. Viewed from the perspective of the legal order of
the European Union as a whole, this institute requires special attention due to
the particularities of its application, which ultimately entails different solutions
in the EU member states on certain issues of particular importance for legal and
natural persons in the Union. There is no doubt that this institute provides many
opportunities to the EU member states in terms of realizing or deepening their
cooperation in certain issues, particularly if it is perceived as a stage on the way to
establishing general, common rules for all mnember states. However, its application
may challenge the unity and the integral structure of the EU legal order. It may
also be inconsistent with some of the basic EU legal principles which have been
continuously strengthened and expanded by the Court of Justice of the EU. Above
all, it refers to the principle of unity of the legal order, the principle of prohibition
of discrimination on the basis of citizenship, and the principle of legal certainty.

Keywords: European Union, enhanced cooperation, differentiated integration, legal
order, International Private Law, European Public Prosecutor’s Office.
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1.YBopg

Huje Tewmko pa3yMmeTu fa homo sapiens oJjBajkajia HUje NpallTao Hama/ Ha
CBOje TeJIO UJIM JIMYHOCT je/JHAKO Kao HU Hana/J, Ha CBOjy UMOBHUHY. [Icuxosioruja
objalimbaBa paHU pa3Boj era YoBeKa U ca UM I0Be3aHy NPUPOJHY NOTpeby
3a 3aIUTUTOM JIMYHUX BPEeAHOCTH. YpehuBame Te 3alITHUTe pe3yJTarT je
pas3Boja ApyIlUTBeHe 3aje/jHULIE Y GalTHIbebY oipeheHnx BpeHOCTH. HauuHu
OCTBapHBamka 3alITUTEe HEMAaTEPUjaJIHUX UHTEpeca YoBeKa oApeheHU cy
CTeIlleHOM pa3Boja L{MBUJIM3aLIHje.

Y npaBHO HeypebheHUM ApyUITBMMA, Koja TaMTe CaMO HajcTapuja BpeMeHa,
NOBpe/la HeKOI MHTepeca Y0BeKa MOBJIauMJIa je 04Ma3/ly caMor omTeheHor,
WJIU Berose nopogule. HekoHTposiMcaHu once3n ofMaszie BDEMEHOM Cy
CBeJleH! MPHUHIMIOM TaJMOHA Ha NPONOPLMOHAJHY Mepy — OKO 3a OKO, 3y6
3a 3y6. Jla/bu pa3Boj 3alITUTE HEMAaTEPHjaJHUX HHTepeca YoBeKa MpaTUMO
y IpaBHUM CUCTEMUMA, KOjU Cy HACTOjaJ1 [a oBJallheme 3a KaKbaBakme U
0/Ma3/ly IpeHecy Ha [pylLITBeHy 3ajeHULY, Tj. HAa CyJ, Kao peJCTaBHUKaA
BJIacTH. McnpBa je 3alITUTa KOjy je ApYLITBeHa 3ajeJHULIA MIpy»KaJa uMaJja
JIOMUHaHTHe KapaKTepUCTHKe KPUBUYHOTIPAaBHeE 3alUITUTE, /ja OU TEK KacCHU]je,
NOCTeNeHUM pa3BojeM, A06u1a U3pasuTy rpahaHckonpaBHY NPUPOLY.

JemaH oJi OCHOBHHX MHCTHUTyTa 3allTUTe NoBpeheHUX HeMaTepUjaJHUX
HWHTepeca y IPUBAaTHOM MPaBY jeCTe HAKHA/a LITEeTe, YUjHU Cy Ce 00JIUK, CBpXa
Y HaYMH OCTBapHBamba, TaKkohe, pa3Bujasu Kpo3 BpeMe. Y pUMCKOM IpaBy
HaKHa/ia je ©UMaJia 06JIMK HOBYaHe Ka3He U HheHa BUCHHA OuJa je ofpehena
IbeHOM CBPXOM - KaXKibaBakbe IITETHUKA U HA Taj HAUWH MPY’Katba 33J10BO/berbha
oumteheHOM. Y caBpeMeHOM IpaBy HaKHa/|a LITETE MOXKe UMATH HATypaJHU U
HOBYaHU 06JIMK, aJIM FbeHa CBpPXa HUje KaXKibaBakbe ITeTHUKA, HO Py Kakbhe
catucoakuuje (3a710Bo/beHA) olITENEHOM.

Koju HeMaTepHjaiHU HHTEpPeCH Cy IpeIMeT 3alITUTE 3aBUCHUJIO je 0/ CXBaTakba
JpyuiTBeHe 3ajegHulle. CTora carje/jaBambe HEMaTepHjaTHe LITETE, FheHOT
06JiMKa, CBpXe HaKHa/le U HHTepeca KojuMa je mpykaHa 3alITUTa, oMoryhapa
yIo3HaBame ca BpeJHOCTHMaA KOje je ApYIITBeHa 3ajeJHULA YBaXkaBaJa y
JlaTOM HCTOPHjCKOM TPEHYTKY M Kp03 HOPMaTUBHY Moh mpaBa HacTojaJia
Jla 3alITUTHU. [lpyruM peynMa, HeMaTepHUjaaHa ITeTa NPeCcTaB/ba jeJHY OJ
NpU3MH KPO3 Kojy je Moryhe carsieiaTy Bpe/JHOCTH KOje YOBEK Y TPaBy IITHUTH.

[MocmaTpajyhu Juckypc npaBHHKa, U3a Hac, Kao npeBasubeHe, ocTase cy
pacmpaBe Jja i NOBpeJia HEUMOBUHCKOT Jo6pa’ mpe/icTaB/ba LITETY y MPaBHOM
CMUCJIY, Ia JIU TAKBA IITETA 3aC/AY>KYyje HaKHA/y, a HAPOUUTO Jia JIM Ta HAKHA /A
cMe 6MTH HOBYAHOT KapakTepa. Joll jesjHa npeBa3ubeHa pacnpasa Tuaja ce

1 IlojMoBe HEMMOBHHCKA JJ06pa M HeMaTepHjaJiHa jo6pay paZy KOPUCTUM Kao CHHOHUME.
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HY>XHOCTH HCTOBPEMEHOT [I0CTOjatba MaTepUjaJiHe IITeTe, 1a 61U ce ocTBapu.Jia
HaKHaza HeMaTepujasHe (Kapanukuh Mupuh, 2016: 185). U3Bop akTyeIHUX
JUCKypca y foMaheM npaBy je nuTamwe ofpehuBama lojMa HeMaTepHjajiHe
HITETE, Y Cy0jeKTUBHO] UJIM 00jeKTUBHOj KOHIenIHju. Cy6jeKTUBHA KOHIIEMIHja
HeMaTepujaJiHe HITeTe ofipehyje je Kao TpH/bewe Y EMOTHBHO], A YVIIEBHO],
WHTUMHOj cbepH 4YOBEKa, Tj. Kao 60Ji0Be U cTpax. 06jeKTUBHA KOHIleNIHja
ozapebhyje HeMaTepHjaJHy IITETY KAao IOBpey JIMYHOT A06pa, 06jeKTa HeUMo-
BUHCKOT IIpaBa, HEMMOBUHCKOT MpaBa UJIU NpaBOM 3alITHheHOr UHTepeca
(Kapanukuh Mupuh, 2015: 488-491).

PajnpesacTaB/baaHa 3y pa3Boja MHCTUTYTa HeMaTepUjaJiHe LITeTey JoMahuM
NpaBHUM OKBUpHUMa.? Y NpBOM Jies1y pajia npecTaBuheMo UCTOPHUjCKU Pa3Boj
06J1MKa U c/y4dajeBa HeMaTepUjaJiHe LITeTe y pPUMCKOM IIpaBy U UCTOPUjCKUM
eTamnaMa pa3Boja CpICKOT mpaBa. ¥ ApyroMm ey pajia npejacraBuhemo
3aKOHO/|aBHa pellemha U IpUMepe U3 CyJCKe IpaKce y caBpeMeHOM CPICKOM
npaBy. HanocseTky, y Tpehem meny carsnenahemo HeMaTepujaany mreTy de lege
ferenda y cprickoMm npaBy. Ha Taj HauuH 6uhe 3a0Kpy»KeH NpuKa3 BpeJHOCTHU
KOje HeMaTepHjasHa ITeTa 6AlITHUHU Y CPIICKOM MpaBy.

2. HemaTepuja/iHa miTeTa y pa3/IM4YMTHM UCTOPUjCKUM eloxaMa

CarnegahemMo pa3Boj 06JiMKa U cJy4ajeBa HeMaTepujaJiHe LITeTe y CPICKOM
IpaBy, Y TpU Npeno3HaT/bMBa UCTOPHUjCKa NIepHUOJa: Y CpebeM BeKy, Iipe U
HakoH /Jlpyror cBeTckor paTta. C 063MpOM Ha TO /ja je CPIICKO Cpe/tbOBEKOBHO
npaBo 6UJIO yTeMe/beHO Ha pPUMCKO-BU3aHTHjCKOj TPaAULUjH, Te [ja je pUMCKO
NpaBo peleniyjoM Yo y nope rpahaHcKkyUX 3aKOHUKA JleBeTHAECTOT BEKa,
yKJby4yjyhu u cprcko npaBo (ABpamoBuh, 2014: 28-30), Ha mouyeTKy hemo
NpeJiCTaBUTHU 0OJIMK U CJy4yajeBe HeMaTepHujaJiHe IITeTe Y PUMCKOM IpaBy. Y
HaCcTaBKy paja obyxBaTuheMo U aHAJIU3UpPATHU IpHUMeEpe U3 PUMCKOL [IpaBa,
npasa cpeamwoBekoBHe Cp6uje, KHexkxeBuHe Cpb6uje (M NOTOMUX HEHUX
Jp>KaBHUX 00JIMKa), COLUjaTMCTUYKOT U TOCTCOLMjaJIUCTUUKOT TpaBa y Cpouju.

2.1. HemamepujaiHa wmemay pumcKom npagy

Y puMcKoM IpaBy, ojaM iniuria ©3pakaBao je Hama/j Ha Tyhy IUYHOCT, QUUUKY
WJIY [y XOBHY, peaJIHUM aKTHMa UK Bep6aHUM.? OBaKBO reHEpHUYKO 3HAYEH €
JIOCTUTHYTO je MOCTeNeHo. Y CTapoM PUMCKOM IpaBy 6uJa je 3abpameHa

2 Tlojam momahe fpkaBe Mewa CBOj reorpadCKH OICer Kpo3 JeKajie, CTOra roBOPUMO O
AoMahuM npaBHHUM OKBHPHMA, caryeZlaHo KPO3 UCTOPHUjCKU AYPOUH.

3 IllpeMa Mull/belY NOjeJUHUX AYTOPA, Iniuria npeACcTaB/ba NpaleJIMKT PUMCKOT NIpaBa,
13 KOjer cy ce pa3BUJIM CBY OCTaJIM 06JIUIM IPUBATHUX U jaBHUX JlesiMKaTa. Kaja cy ce us
nojMa iniuria u3fBojunu kpaba (furtum) u npoTuBnpaBHo ouiTehewe UMOBUHE (damnum
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caMo peaJiHa iniuria, Kao TeJeCHU Hanasj Ha Tyh pusnyku uHterpuret.* Tek y
KacHHjeM pUMCKOM NpaBy pa3BuJia ce U BepbaJsiHa iniuria, Kao MopaJiHa moBpe/ia
Tyhe mnunoctu (Boras, Margeti¢, 1980: 179).°

Bep6aJsiHa iniuria pa3BujeHa je Kpo3 NpeTOpPCKo MpaBo. [[peTopcku eqUKTU
3abpamUBaJI Cy jaBHO cpaMoherbe IOrpIHUM NecMaMa npe/J; kyhom omrreheHor,
T3B. Mauuje cepeHajie, U Jpyre BUJ0Be HaNa/a Ha J0OCTOjaHCTBO U 4acT. buJio
je 3a6pareHO pa3iBajaTH XKeHY 0/l lbeHOT mpaTHolia (matronae abducitur), 6e3
KOjer ce OHa IpeMa TaJlallllbUM 06MYajuMa HUje CMeJia [10jaB/bUBATH Y jJaBHOCTH,
a KOju 4HH je Bpehao meHo J0CTOjaHCTBO. YHIbebe HEMPUCTOJHUX MOHY/A,
JlobGaluBame UM ciehewe y jaBHOCTHU (pudicitia adtemptatur) npeacTaB/baan
Ccy moBpeay 4yacTH.® 3a6patbeHU Cy OMJIM U OroBapaibe U KjeBeTatbe KOju
ypyiuaBajy yriaen apyrora (ne quid infamandi causa fiat) (Eisner, Horvat, 1948:
460). BpeMeHOM, OCHOBHH NIPeTOPOB eAUKT (edictum generale) TymadermuMa
je IpoLIKMpeH TaKo Ja iniuria 06yXBaTU CBAKO YHHEHE U HEUHbEHE KOjUMaA
ce HaMepHO Bpebha, noTuewyje uau oMmasoBakaBa Apyru (Eisner, Horvat,
1948: 460). TexkxuHy AeaUKTa iniuria ojpehrBa0 je HAYUH Ha KOjH je U3BPIIIEH,
MPHUCYCTBO jaBHOCTH (HIP. Y MO30PUILTY) UJIU PA3/IHKa Y PYIITBEHOM CTATyCy
omwrtTeheHor ¥ LITeTHUKA (HIp. KaJla yBpeAYy MarucTpaTy UM CEHATOPY yYUHHU
JINIle HUXKeT JipymTBeHor paHra) (Taj: 281, 6p. 225).

OwreheHo sinie HUje 6UO caMo MojeJMHAL, YUja je TUUHOCT noBpeheHa. [niuria
ce MOIJIa U3BPUIMTHU U IPOTHUB JIETETA UJIH XKEHE KOjy je TojeJHAL, UMao o/
cBOjoM Buiauhy (manus), aJyu U IPOTHUB po6a, YKOJHUKO Ce TO YUHHUJIO Ha CBUpEN

iniuria datum), y noJby leHOT 00yXBaTa OCTao je ,caMo” Hamna/J Ha UHTErpPUTET YOBeKa.
Byjykauh, 2012: 382.

4 3axkoH XII Tabsiuia pa3/iIMKoBao je Tpu o6yiuKka. Membrum rumptum (omtehewe uiu
YHHUIITEHkE y/1a), KOjU Ce Ka)KhaBao TaJHOHOM HJIH JJ06pOBO/bHOM Harozab6oM. 0s fractum
(mpeJioM KOCTH), KOjU Ce KaXKHhaBao TaJUOHOM UM OTKynHUHOM oJf 300 aca 3a ciio6oHa
yoBeka usn 150 aca 3a po6a. Tpehwu 06/HK je 610 iniuria y y>xeM CMHUCJY U 06yXBaTao je
CBaKy ipyTry NOBpeAY TeJa Koja HHje ocTaBJbaJia TpajHe MOCIe/IHIle, a KOja ce KaXKimhaBaJa
HOBYaHOM Ka3HOM o/ 25 aca. Eisner, Horvat, 1948: 458-459. Byjyksauh, 2012: 381-382.

5 Hakoje u 3akoH XII Ta6sin1a mo3HaBao J|Ba cJy4yaja HeTeJeCHUX NoBpeaa (malum carmen
incantare vi occentare, Koju ce U3jeJHa4aBajy ca yBpe/JJbBOM IIECMOM U jaBHUM cpaMohermeM),
OBH JIeJIMKTH pUINIaJlajiv Cy jaBHOM IIpaBy, 3a Koje je npeABubeHa kasHa 6usa cMpT. CTora
He yJia3se 10/ I10jaM [niuria Kao AeJIMKTa NpUBaTHOr npaBa. MaKo [e/IMKTH jaBHOT I1paBa,
HaBeJleH!U CJIy4ajeBU HeTeJIeCHUX MOBpea Koje je perysucao 3akoH XII Tabiuna ykasyjy
Ha CTelleH MaXkibe Koja ce nocBehuBasia 3alITUTH JTUYHOCTH (IpeTHOCTaBKa, HOCUJIana
ApywITBeHUX QyHKIMja). C 063MPOM Ha TEXXKHHY Ka3He, IPeTIOCTaB/ba Ce Jia Cy ce OBe
HeTeJsleCHe OBpe/ie THLlaJle ,IpHU3UBaka 311X cuia” kopuinhemeM MaruyHux ¢popmyJia.
Eisner, Horvat, 1948: 459. Byjyksauh, 2012: 382. Umajyhu y BUAy pasBUjeHU NOJIUTEN3AM
PHMCKOT ApYIITBA, OBaKBa NIPETIOCTAaBKA HUje HeyobHu4dajeHa.

6 Ymnop. Eisner, Horvat, 1948: 460. Boras, Margeti¢, 1980: 180. I'aj: 279, 6p. 220. Byjyk.auh,
2012:383.
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Ha4MH ¥ Ca 0OTBOPEHOM HaMepoM cpaMohewa rocnoaapa (l'aj: 279-281, 6p. 221
u 222). 3amtuty omrteheHoM o6e3behuBaJsia je Tyxk6a actio iniuriarum aesti-
matoria, nocyhrBamweM HoBYaHe KasHe (poena). CBpxa HOBYaHe KasHe 6uJia je
KaXKibaBarbe ITeTHUKA U NPy Kakbe 3a/10B0J/beba Ha Taj HAYUH olITeheHOM
(Eisner, Horvat, 1948: 346-347, 355, 449). lbeHa cBpxa HapO4MUTO je BU/J/bUBA
y caMoj BUCUHU Ka3He, HeKa/la U BUullleCTpyKo Behoj o/ came HacTasie mTeTe.
HoBuany ka3Hy oapebuBaiie cy cyauje (recuperatores), y3aumajyhu y 063up cBe
OKOJIHOCTH I0jeJUHAYHOT cjy4aja u BoZehu ce mpaBeaHouhy (aequum et bonum
concepta) (Eisner, Horvat, 1948: 460).

2.2. Cpedr08€K0BHO CPNCKO NPA8o

Y cpeamwoBekoBHOj Cp6UjU Npy’KaHa je 3alITUTA YACTH U JJOCTOjaHCTBY JIMIIA
KpO03 MHKPUMMHALMjy [ICOBamka U yynama bpaje (iMyHa U TeJsiecHa yBpeJa).
Y pedyeHOM HaJIa3UMO CJAMYHOCT Ca pUMCKHM IIPaBOM, Koje Takohe pas/vkyje
Bep6aJIHU U TeJIECHU HalaJ,, Kao U NojeJjuHe BepbaJiHe MOBpeJe Koje Cy Ae0
jaBHOTr mpaga.’

Bpaza myuikapna kao cnerpbruyad ciM60J1 JOCTOjaHCTBA, KAapaKTepUCTHUYaH 32
Cpe/IlbOBEKOBHO JIPYLITBO, Y>KUBAO je moce6Hy 3amTUTy. [[paBua ce pasinka
nsMebhy MehycoGHoOr yynamwa y Ty4u (MexoCKy6HUHA) U je/JHOCTPAHOT YyNakha,
kao Behe yBpesie. /lyl1aHOB 3aKOHUK Y NOTOWEM CJIy4ajy KOPUCTH GOpMyIaLujy
(y npeBoay) ko uiryymna 6pajy BJacTeJHUHY WU 106poM YoBeKy”, ynyhyjyhu
Ha yriep omtehenor (Kpmsbanus, 2012: 63-64). [IcoBamwe U yynamwe bpaje
OMJIO je KQXKIbMBO HOBUAHUM U TeJIECHUM Ka3HaMa (6uueBame, ocMybhuBame,
cakaheme). [[puMeTHU Cy KPUBUYHONIPABHU €JIEMEHTH OBE 3alUTHUTE, CTOTa
OB/le HUje ped 0 HeMaTePHjaJIHOj LITETHU Ka0 UHCTUTYTY rpabaHckor mpaga.

CTaJielllKko yCTPOjCTBO CPpefHOBEKOBHOI CPIICKOT APYLITBA YTULLAJO je Ha
pa3JIMUUTO OZjMepaBakbe Ka3He cpaM ctaTyca omrtehenor sinna (KpusbaHuH,
2012: 60-63). YKOIMKO IPUIIAJHUK BULIET CTaJIeXKa yBpeAU IPUIaJHUKA HUXKET
cTaJjlexa, cJeiiJia je HOBYaHa Ka3Ha; y CYIPOTHOj CUTyalLUjy, HOBYaHy Ka3HY
MPaTHJIO je M TeJIECHO KaXKihaBatbhe.? OBe cCaHKI[Mje KapaKTEePUCTUYHO Cy ©UMaJie
CBpXY KaXKibaBaka YYWHUOLA /les1a, 0CTBapyjyhy HCTOBPEMEHO UHUBUIYaTHY
Y reHepaJiHy IpeBeH1Ujy, BUJJ/bUBY KPO3 CypPOBOCT TeJIeCHUX Ka3HHU.

Ha cyaujama je 6usa ofyiyka o TeXXKHHU TeJieCHe Ka3He (0poj yapana 6udem,
cakaheme oziceriameM Kor yza). C Apyre cTpaHe, BUCHHA HOBYaHe Ka3He OuJIa je
3aKOHOM o/ipeheHa 1 UcTa 3a CBe C/Iy4ajeBe COBama,” 6e3 0631pa Ha pa3JibKe

7 Bup. ¢.5.
8 VYmop.us. 50, 55,95,97 1 98 3akonuka Credana lymana.

9 HsHocuia je 100 nepnepa, cpeilbOBEKOBHA HOBYAHA jeJUHHULA.

265



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

y CTaJIEMIKOj NPUNaHOCTH. PaHrMpamke HOBYaHe Ka3He Y OBOM CJIy4ajy He OU
BO/IMJIO 3aKJ/bYYKY O PA3JIMYUTOj ,BPeJHOCTU YaCcTHU NpUNaJHUKa ofpeheHor
cTaJjexa, Ho 61 oMoryhusia yBaxkaBamwe pa3Jidka y duHaHcHujckoj Mohu. CTora,
Ka3Ha 3a pUIMaJJHUKe HIKeT cTaJjlexa 61Jia je yMHOTO CYPOBHja, U Y TIOTJIeAY
o6aBese mahama HOBYaHe KasHe U y NOTJIEy U3/IpXKaBaba TeJeCHe Ka3He.

2.3. Hemamepujana wimema y cpnckom npasy 9o /Ipyzoe caemckoz pama

Cpricku rpabaHcKU 3aKOHUK peryJsiucao je LITeTy Ha MpaBUMa U JIMYHOCTH
4yoBeKa,!’ moce6HO MCTHUYYhU MpaBo Ha HaKHAJY NMpPeTpPI/beHHUX 60JIOBA Y
cJly4ajy TeJieCcHe MOBpeJie, LITETY yCael packuja Bepuibe, moBpee cao6o/e,
yactu uiad nomrema (CtankoBuh, 1956: 484)." Ayctpujcku rpahaHcku
3aKOHHUK KOjU je 6M0 y MPUMEHH Ha MojeJUHUM TepuTopujama KpasbeBuHe
Cp6a, XpBaTa u CsioBeHana ofpehrBao je mojam wrete Kao ,CBakU KBap yYUbeH
Ou1JI0 KOME Y HFber0BOj UMOBHHHU, TpaBUMa UJK TH4HOCTH .1? Kao cTapuju 6paT
CPIICKOT 3aKOHMKA, AyCTpHUjCKU rpahaHCKU 3aKOHUK caZip>Kao je oArosapajyhe
M3BOPHUKE HaBeJeHUX 0/ipe/ioU 0 IpaBy Ha HAKHAAY NpeTpI/beHUuX 60J10Ba y
cJly4ajy TeJsleCHe NOBPeJie, Kao U O IITEeTH ycJje/ ToBpeJie €060/, 4aCTH WU
nomTewma (Hrvic, 2014: 63-68).13 HenpelM3HOCT 3aKOHCKHX TEKCTOBA BOIMJIA
je 6pojHUM pacnpaBaMa 0 06JIMKY HEMAaTepHjaJIHE IITETE, KAKO y CPIICKOM TaKO
U y aycTpHUjckoM 3akoHUKY (MapkoBuh, 1921: 88-92). CtaBy za je ycBojeHa
06jeKTHBHA KOHIenyja (1TeTa Ha IMYHOCTH) CYNIPOTCTaB/baHa je oapenba
0 NpaBy Ha HAKHAaAy NpeTpI/beHUX 60JI0BA Y CJAyUajy TeJleCHe NOBpeJie, Koja
ozArosapa cy6jekTuBHOj koHUenuuju (Kapanukuh Mupuh, 2016: 186-188).

OnmTy UMOBHUHCKHU 3aKOHUK 3a KmbaxkeBcTBO LlpHe ['ope HUje nponucuBao
IIpaBO Ha HaKHaJAy HeMaTepujaJiHe LITeTe y CJy4dajy IoBpeZe 4acTU U
yrJeJia, HO UICKJbYYMBO HaKHaAy MaTepHjasiHe mreTte.* Kazga je ped o mretu
ycJieJ, TeJleCHe NOBpeJe, Iope/, HarJallaBawa IpaBa Ha HaKHaAy TPOILUKOBa
60J10Bakba, Jleuerwa U JJaHTy6e, UCTAaKHYTO je U IpaBO HAa HaKHaJy oco6uTe
HITeTe aKo je ,MoBpeheHUK 0CTA0 caKarT, 3a Ba3ja 60JIaH, UJIM TAKO HarpheH
Jla HeMa Bullle Ha/ie a he eroBo cTamwe 60/be mocTaTu”® Y noToweM caydajy
HUje OuUJa Mperno3HaTa HeMaTepHjaJiHA IITEeTa, Koja 6u mpeBa3usasuja
cMameHe MoryhHocTu npuBpehrBama, U orjesiaja ce y Tpll/bekby 60J10Ba U
YHaKa)XeHOCTH, OJLTHOCHO IIOBPe/iU TeJIeCHOT UHTerpUTeTa.

10 Bup. mapa. 800 Cprckor rpabaHcKor 3aKOHHKa.

11 Bug. nmapa. 82,820 1 822 Cpnckor rpahaHcKOr 3aKOHHUKA.

12 Bup. mapa. 1293 AycTpujckor rpahaHcKor 3aKOHHUKA.

13 VYmop. mapa. 1323, 1325-1330 AycTpujckor rpahaHcKOr 3aKOHUKa.

14 Bup. 4s. 581 Onumter MMOBMHCKOT 3aKoHMKa 3a KwarkeBcTBo LpHy opy.

15 Bupa.us. 580 Onumter UMOBUHCKOT 3aKOHUKA 3a KaxkeBcTBo LpHy ['opy.
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[Ipema cy/icKoj mpaKcH, HAKHA/ly HEMaTepHjaJHe ITeTe AYTOBaJIo je OHO JINLe
Koje 6e3 oBJalihewa NOBpeu pyroMe X KUBOT, TeJIO, IUYHY CJI060/1y UJIU 4aCT
(>keHCKa 4acT, 106p0 MMe TProOBIja, KJIEBeTa, JIaXKHA OITYK06a NmpeJ Cy10M)
(Mumkymnuh, Beph, 1924: 208, 209). HakHaia HeMaTepujaJiHe LITETE je JyrOoBaHa
CaMo YKOJIMKO je 3aKOHOM OMJ1a U3PUYMTO MpomnrcaHa. Ha npumep, KpUBUYHUM
3aKOHUKOM GHUJIO je MPOMHUCAHO /1a y CJ1y4Yajy HEOCHOBAHOT JIMIIEHA CJ1060/IE,
Cy[iija je Ha OCHOBY 3axTeBa oulTeheHor JocyhruBao HaKHA/ly HeMaTepUjaiHe
mTeTe, IpeMa Gpojy laHa Tpajarba Jiulieha. [loceOHUM 3aKOHOM O [ITaMIU
OMJIO je MPOMUCAaHO MPAaBO Ha HAKHAJy HeMaTepHjaJIHe IITETE YKOIUKO TO
npeMa OKOJIHOCTHMaA cJy4aja oaroapa ocehajy npaBuunoctu (ITumkysmnuh,
BHeph, 1924: 211).

[IpaBo Ha HaKHaAy LITeTe IPU3HABAJIO Ce y CJy4ajy OUUIJIEeJHOT yHAKaXKemwa,
KOje je HAapOYMUTO LIKOAUJIO XKEHaMa, ,jep je To mpernpeKa bUX0Boj 6yaAyhoj
cpehu U ycnexy y )KMBOTY”, Kao U y cJy4ajy obelryanihemna NouITEHE AEBOjKE,
KOje UIKOAU Ha Taj HA4WH ,1ITO he Texe AJOOUTH MY»Ka, 2 TUME MOPOJUYHO
usapxxaamwe” ([lumkynuh, Beph, 1924: 211).1° Y noTomweM cay4dajy IITETHUK
Tpebaja HAaKHaIOM lITeTe 06e36eau MUpa3 olTeheHoj eBojuu. UHTepecaHTHO
je la ce HaBeJleHHU CJIy4ajeBU y IUTepaTypu oApehyjy kao MaTepujasiHa Liteta
(MapkoBuh, 1921a: 269-273), a noBpeheHO J06PO Cy MOIITEHE U YACT KEHE.
Jlpyrum pedyuMa, IITETa Ce He orjieJia y NoBpeJyd MaTepUjaJaHUX fobapa (HIp.
TPOILIKOBH JieYeka), HO y NMOBpeJU HeMaTepHjaJHUX Aobapa (yryie/ U 4acT).
[IpuToMm, mITETA Ce HUje MPOLlekUBaJIa in concreto, CipaM 3aucTa U3ry6/beHUX
MoryhHocTH ,06pe” yiaje, HO 6e3 JJoka3a 0CHOBAaHOCTH OYeKHBatha BUCHHE
MaTepHujasHor 06e36ehewma kpo3 ,A06py” yaajy. CTora oBU apryMeHTH FOBOpe
y ONPUJIOT Jla je y HaBejleHUM CJiy4ajeBhMa ped 0 HeMaTepHUjaJiHOj LITETH,
cxBaheHoj 06jekTuBHO. OBaj cjy4yaj HAKHA/le LITETE yIIA0 je Y repMaHCKe
NpaBHe MPOIKCe U3 IIPKBEHOT IIpaBa, 10 KoMe y cay4ajy aedJopaiyje feBojke
IITETHUK MOpa MJIM Jia je y3Me 3a KeHy WJIM Jla IIJIaTU HaKHaJy HeHOM oLy,
OJZTHOCHO H0j (MapkoBuh, 1921: 82-84).

2.4. HemamepujaiHa wimemay cpncKkom
npasyy opyzoj nosnoeuHu XX eeka

CrnenuUYHOCT COLMjaTUCTUYKe MUCIU YTULAJIA je U HA UHCTUTYT HeMare-
pyjajsiHe mITeTe. Y COBjeTCKOj MpPaBHOj HAyLM OHO je 3aCTyIJ/beH CTaB Ja
HOBYaHa HaKHa/la HeMaTepHjaJiHe LITeTe BOJAU Jerpajaliuju JUUHUX Jjobapa
JoBeKa jep ,Takcupajyhu cBoje ocehaje HOBIEM, YOBEK U3/jMKe HOBALl U3HAJ,
cebe U rybu MmouToBamwe npemMa cebu camome”, 360T 4yera je TakBa HakHa/ia
HemopaJsiHa ([lerposuh, 1996: 16). HapouuTo je UCTUIIAHO Jla je HOBYaHA

16 Bup. ys. 580 OnmTer MMOBUHCKOT 3aKoHHKa 3a KibaxkeBcTBo LpHYy ['opy.
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HaKHa/la HeMaTepHjaJiHe LITeTe y CyIPOTHOCTH Ca COLUjaJMCTUIKUM MOPAJIOM
(CrankoBuh, 1978: 289), Koju je HECTIOjUB Ca HOBYUAaHOM HAaKHA/I0M Ka0 OCHOBHUM
NPUHLIMIIOM peryjucamwa rpahaHCcKo-NIpaBHUX OJHOCA Y KAIUTAJUCTUUYKOM
apyutBy (IlerpoBuh, 1996: 16). HeonpaBaaHOCT HOBYaHe HaKHage
HeMaTepHjaJiHe LITeTe NOCMaTpaHa je U ca NujesacTasa UHIUBUYAJHOT
MopaJia - UCTUIAHO je A ,90BeK KOju AP>KH [0 CBOT A0CTojaHCTBA he og60uTH
MOHY/lY Z1a My HOBIIeM Oy/ie njiaheH 60J1 Koju Tpnu”, a ako 64U HEKO TBP/AMO Ja
61 My 60J1 6U0 yOJIaXKeH JocyhuBamkeM HOBYAHE CyMe, ,0H/Ia je JONYIITEeHO
CyMHAaTH Y UCKPEHOCT TakBor 6oJa” (CtankoBuh, 1978: 289). MopaJiHo jakoM
YOBEKY TaKBa H/ieja HOBYaHe HaKHa/ie 3a lheroBy 60J1 61Jia 6M MOHUKaBajyha,
a AUCKYyCHUja Y CYTHULIM O ,Hajy3BHUIIEHHUjUM ocehakbMMa U O HAjCBETUjUM
6oJi0BMMa” yHU3HJIa 61 YU YOBeKa U lheroBa ocehama (IleTposuh, 1996: 18).

[lox yTULajeM coBjeTCKe MpaBHE HayKe, CyJCKa MpakKca y JIerucJaTUBHO
HeusrpaheHoj HOBOj JyrocsaBuju 6uJja je MPpOTHUB MpPH3HaWKa NpaBa Ha
HaKHa/Jly HeMaTepujaJjiHe wrTeTe. Tako je BpxoBHU cyz XpBaTCKe y CBOjUM
npecyJaMa MCTHLA0 Aa ,60JJHUHA He MOXKe OUTU U3BOP HUKAKBUX NpUxoAa” y
JPYIITBEHOj 3aje IHUIIM BOhEeHOj paJjoM Kao HzejoM BoA1u/boM. HarsiamasaHo je
JlanpeMa,CxBaTamwy )KUBOTA U AKUBOTHUX APYIITBEHUX oJHOCA Mehy by iuma”’
HeMaTepujaJlHuU UHTepecu HeMajy jelHaKy BPEAHOCT Kao MaTepHjaJHU

HWHTEPECH, KOjH CY ,CPE/ICTBA 33 )KUBOT U ONICTaHAK y IPYIITBEHO] 3ajefHULN"."

[IpeMa cyAcKoj mpakcu y IpBUM roiMHaMa »KMBOTa HOBE JyrocyiaBuje, y cay4ajy
TeJleCHe NOBpe/ie, HAKHA/La je 00yxBaTaJla TPOIIKOBe Jiederha U U3Try6JbeHy
3apajy, aJild He U IpeTpl/beHe 60JIOBe Ka0 HeMaTepujalHy LITeTy; 360T
yHaKa)kema MOrJa ce OCTBAapUTH HaKHaJa TPOLIKOBA paju yb6JjakaBama
yHaKa>KeHOT U3TJie/la, He U 360T GU3UYKUX UJIM AyLIEBHUX 60J10Ba; PUIUUKU
60JI0BH ITPABHO Cy 6UJIN peJIeBAaHTHU CAMO YKOJIMKO CY YTHULAJIN Ha CMalbHBakbe
WJIM TYOUTAaK pajJiHe CIOCOOGHOCTH (U3ry6JsbeHa 3apaja); ycjaeJ HEOCHOBAHOT
JIMLIeka €1060/ie UM IOBpeJie 4YacTH, HaKHa/Jja LiTeTe 0O0yxBaTa U3TyOJbeHY
3apaay, Ty6UTaK MOCJOBHOT KpeJUTa UJIU TPOIIKOBe ocyobohema (Jaksic,
1953: 296-298). I[loce6HO je KPUTUKOBAHO NPaBO Koje je paHUje IpHU3HABAHO
>KEHCKOM JIMLY 3a yMakeHe U3IJie/ie 3a yAajy ycJies NoBpejie Tesa, 34paBJba
WJIA TIOJTHOT MHTETrpUTETA jep je TO U3pas3 ,paHUje HepaBHONPABHOCTH XKeHe
Y WeHe 3aBUCHOCTH 0 yaaju” (Jaksi¢, 1953: 302). 3amTuTa HeMaTepHjaJdHUX
WHTepeca, UCTULAHO je, ,,0CTBapYyje ce Uy COLUjaluCTUUKOj IeMOKpaTUju”, KOjy
KapakTepulle ,HajBeha Moryha 6pura 3a YoBeka U 3alITUTA leroBUX NIpaBa U
HberoBe JIMYHOCTU”, aJld Iy TeM CpeicTaBa Kao LITO CY: 06jaB/bHBakb€e 0N03UBa
WJIM UCHIpaBKe HEUCTUHUTUX U3jaBa, CyACKO YTBphUBambhe YMbeHUa, CYLCcKe
3abpaHe u ci. (Jaksi¢, 1953: 283-284, 301-302).

17 Tpecyna BpxoBHor cyna HP XpBatcke Ul 6p. 946/47 ox, 20. 5. 1947. roguHe.
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Wnak, BpeJHOCTH yBaXkaBaHe y JpYIITBEHOj 3ajeJHUIU NIpe 3a0/eBama y
COLUjaJIMCTUYKO PYX0, BUAJbUBE Uy 0[ipe/ioaMa JPYyTUX eBPONCKUX rpahaHCKUX
3aKOHMKa, U3HeJipuJie Cy IpU3Hakbe HaKHa/Jie HeMaTepHjaJiHe iTeTe y Haupry
3aKOHA 0 O/IFOBOPHOCTH 3a TeTy.'® Ycieauso je ciabberbe, a HaNylITakbe
HaBeJleHUX CTaBOBa y CyAcCKoj npakcH. [IpBo je BpxoBHu cyg HP CioBeHnuje
3ay3eo0 CTaB [Jla IpU3Halke HaKHa/Jle HeMaTepujasHe LITETe HUje per se y
CYHNPOTHOCTH Ca COLMjaJUCTUYKHUM IPAaBHUM IOPETKOM, Te Jia ONpaBJaHOCT
IeHor JjocyhruBama Tpeba MEPUTH y CBAKOM IOjeJUHAYHOM cay4ajy.'? [loTom
je 1 BpxoBHU cy/[ JyrocjaBuje yCTaHOBHO Jia JIMYHA J06pa YOoBeKa He MOTy
0CTaTH He3almTuheHa Ha NOAPYY]jy [UBUIHE OZTOBOPHOCTH U [a L[eJIOKYTIHU
JPYyLITBEHHU pa3BUTAK JyrocjaByje cje y IpaBal] LITO IUpe 3alUTUTe IUIHUX
nobapa.??

Crnenehu mpuMepu NMoKasyjy y KOjUM cJy4dajeBUMa U y KOM 0OJIMKY je GUJI0
NpPU3HATO MPABO Ha HAKHAJy HEMATePHjaJHe IITETE ¥ CYACKOj TpaKch: 360r
TeJieCHUX 60JI0Ba ycies aediopaiiyje UM TOKOM Nopohaja Koju cy mocieauiia
KPUBHUYHOT JeJ1a; 360T AYIIEBHUX 00JIOBA YCJIE[ CUJI0Baka; 300T JyUIEBHUX
60Ji0Ba ycJiel mobavaja M3a3BaHOT HaHOIIEHEM TeJIECHUX MOBpeJa; 360T
AyLUIeBHUX 00JIOBA ycJe/| YHaKaKeHOCTH Koja n3a3uBa ocehaj Heslaroze uiu
Ca)kasbehha, JIMYHU U 0/l CTpaHe APYIITBA; 360T AYIIEeBHUX G0OJIOBA yCJe[
HOBpeE/ie YaCTH U yIJieJ|a MyTeM LITaMIle, 00jaB/bUBaleM roJie poTorpaduje
TYXKHUTeJ/bKe He3aMaCKUPAHOT JIUI|A Y HAYYHO] MeIMIIMHCKO] KEbU3U, U3HOIIEheM
TBP/IHbM Y Be31 06aB/balba aIBOKATCKe MPodecrje UJIN Y BE3U NOPOJUUHUX
oZilHOCca omTeheHUX; 360T AylIeBHUX 60JI0Ba ycJie] HEUCTyheHUuX obehama
3a 3aKJ/byuele Opaka U ycJje]| yIyIliTama y N0oJHe 0JHOCE Ca TY>KEHUM KOjU
je IPUKPHO J1a je 0’KekbeH; 360T AyLIeBHUX 60JI0Ba ycJea CMPTU GpaTa WU
CecTpe, ca KojuMa Cy TY>KHUOLM KUBEJIU Y 3ajeJHUUKOM JjoMahuHCTBY; 360T
JNyIlIeBHUX 60JI0Ba yCJiesi 3aMeHe JieTeTa 3a Tyhe; 360T IylIeBHUX 60JI0Ba yCJIe]
HNPUHYAHOT UCe/beHa Y CTaH 6e3 oAroBapajyhux ycaosa 3akuBoT (CTaHKOBUA,
1978: 303-316).

18 HaupT 3aKoHa 0 O/ITOBOPHOCTH 3a mTeTy U3 1951. roZjiHe MPOMKUCUBAO je MPABO
o6jaB/pMBaa Mpecyjie CyZla U UCIIpaBaKa Ha TPOIIaK MTETHUKA U MMPaBO HAa HOBYAHY
HaKHa/Zyy cy4ajy moBpeJie JUIHUX Jo6apa. [[puMepu 3amTuheHUX TMYHUX To6apa GUIH
Cy: YKOJIMKO je *KeHCKO JIMIle JIYKaBCTBOM HaBeJleHO Ha BaH6pauHy 06/by6y MM aKo je
npeMa H0j U3BPIIEHO KPUBUYHO J1€JI0 TPOTUB JJOCTOjaHCTBA IMYHOCTH U MOPaJia, YKOJUKO
je mpeTpn/beH GU3UYKHU 6O0JI, CTpax, OGpUra, Tyra, )KaJoCT U APYTH JyIIeBHU GOJIOBH, a
HapOYMTO IYIIeBHU 60OJIOBH yCJieJ] CMPTH YJlaHa yKe nopozuie. OnmupHuje o Tome, Jaksic,
1953: 284. Karaniki¢ Miri¢, 2018: 403-404.

19 Tlpecyna BpxosHor cyna HP CioBenuje Ik 5/1950 ox 2. 2. 1950. roauHe.
20 Opnyxa BpxoBHor cyna JyrocsaaBuje PeB 277/66.
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Jlomaha nmpaBHa Hayka pa3BHjaJia ce, Takohe, y cMepy npu3Hamha HOBYaHE
HakHaZe HeMaTepujasHe mrteTe (Kapanukuh Mwupuh, 2016: 189-192).
HWcTunaxo je fa mpaBo Npe/CcTaB/ba ,MHCTPYMEHT OpraHu3aiuje JpyTBeHOT
pejlla ¥ mporpeca, Yuju je BpXOBHH I1UJb [TyHa apupMali1ja YOBEKOBE )y XOBHE U
dU3UYKe JUYHOCTU”, TE Y CJIYUajy HapyLleha ICUXHUYKe paBHOTexe Tpeba Hahu
cpeacTBa koja he je y6saxkutu (CtankoBuh, 1998: 43). O6jaB/buBak€e Ipecyie
WJIY UCTIPaBKe MaK Make Cy eQeKTUBHA CPe/ICTBA 33/[0BOJbeA YCIIe]] IUPEKTHE
3aBHUCHOCTH O/ CIPEMHOCTH jaBHOCTH [Ia ,lb€HY Ca/IPXKUHY UHTEJIEKTYaTHO
o6pasy, Tako Aa ono3uB Beh JjaTe u3jaBe Koja Bpeha HeYHja JMYHA TpaBa MOXKe
npeJicTaB/baTH OyMepaHTr 3a noBpeheHo siuie” (CtojanoBuh, 1980: 599).

3aKO0H 0 06JIMrallMOHUM OJTHOCUMA YPeIUO je TPaBo Ha HAKHAly HeMaTepUujaaHe
HITeTe ¥ 0/l CTyNamaHacHary 1978.rofuHe 1o JaHAac HUje IpeTpIeo HOpMaTUBHE
HM3MeHe y OBOM ziesy. CBpXa HaKHa/Jle HeMaTepHjaJiHe IITeTe je caTucakiiuja
omteheHor. HemaTepujasiHa wmTeTa je ofpeheHa Kao HaHollewme Jpyrome
GUBMYKOT MJIM IMICUXUYKOT 6oJia WK cTpaxa (cybjeKTHBHA KoHIemrja).?!
[IlpaBUuYHa HOBYaHa HakHaja Aocybhyje ce 3a npeTpn/beHe pusnyKe 60JI0BE,
npeTpiJbeHe AylieBHe 60JI0Be I0BOJOM KOHKPETHUX NOBPE/A, YK/bY4yjyhu u
MOBpe/y IpaBa JIMYHOCTH, U 32 IPETPIJ/beHHU CTpax.?? MehyTuM, noBpea npasa
JIMYHOCTH MOCEOHO je UCTAaKHYyTa y ABa HaBpaTa: KO/ 3aXTeBa 3a IpecTaHaK
NoBpe/ie MpaBa JUYHOCTU U KOJ, HAKHa/le y BUAY 06jaB/buBamba Npecyje Uin
rcnpaBke.? Ctora nojejuHu ayTopu ucTu4dy aa 300 no3Haje cy6jeKTUBHO-
00jeKTHBHHU 10jaM HEMATEPHjaJIHE HITETE, IPU YEMY je HbeH 06je KTUBHU 06JIUK
MCKa3aH Kao nospeja npasa Ju4HocTH (BykoTuh, 2020: 79-81).

HakoH ycBajawa 300, cyZloBM Cy ce u3jallilkbaBaJiy /la YHYK HEMa NIpaBo Ha
catuchakLyjy 3a IpeTpI/beHe AylleBHe 60JI0Be U3a CMPTH 6aKe, 0CUM YKOJIHUKO
My je OHa 3aMemUBaJia PoAUTe/be; Ja HEMA OCHOBA 3a JjocyhuBame HaKHa /e
HeMaTepHujajiHe LITeTe 360r ryOUMTKA )KMBOTHUX PaZlOCTH, HeMOryhHOCTH
kopulihewa ayTOMOOUIA UJIM TOAUIIET OAMOPA; a CMakbekbe U3rje/a 3a
06py yAajy He IpeicTaB/ba CAMOCTAJIHU BU/J, HEMaTepHjasiHe LITETe; a HeMa
IpaBO Ha HAaKHa/Jly HeMaTepHjaJiHe IITeTe 360r NpeTPIl/beHUX JYIIEeBHUX
60J10Ba JIMLE KOjeM Cy, ycJieJ, IOBpeie, YHUIITEHU MOX/JaHU LIeHTPU, Te BULIE
HUje CBECHO CBOT CTakba, HU 60JI0Ba, HU MYKa; [a Y3pacT AeTeTa HUje 0/ 3Ha4Yaja
3a OCTBapuBakbe [[paBa Ha HaKHaJy LITeTe 360T CMPTU POJIUTE/bA, TE /1a OBO
IIpaBO MMa U HepoDheHo JieTe; a poJUTe/bU HEMAjy IPAaBO Ha HAKHA/y LUTeTe

21 Bwup. yn. 155 3akoHa o o6MraiuoHuM ogHocuma, Ca. aucm COPJ, 29/1978, 39/1985,
45/1989 - opnyka YCJ u 57/1989, Ca. aucm CPJ, 31/1993, Ca. aucm CLT, 1/2003 - YcTaBHa
noBesba u Ca. 2nacHuk PC,18/2020.Y HacTaBKy pajiy, 3a 0Baj 3aKOHCKH TeKCT 61he kopuirheHa
ckpahenumna 300.

22 Bup.una. 200 300.
23 Bup.ua. 157 u 199 300.
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360r NpeTpHJ/beHUX AyLIeBHUX 60JI0Ba yCJie] HEU3BECHOCTH Y JIeUehy lbUX0Be
Jlelle; 1a pa3Boj ICUXUUKOT nopemMehaja ycjes npeTpI/beHOT CTpaxa HUje YCJI0B
3a JjocyhuBame HakHazle HeMaTepujasHe mteTe (Topoman, 1983: 748-757).
HajBuiua cyscka MHCTaHL@ Y MU30JI0BAHUM CJy4yajeBUMa M3jallilbaBaJia ce 0
IpaBy )KeHe HA HAKHA/1y HeMaTepHjaJiHe TeTe 360T NPeTPI/beHUX Y LIIEBHUX
6oJi0Ba yce CMPTH 3aMeTKa, U 0 IpaBy MyLIKaplia HAa HAKHA/y HeMaTepujaiHe
HmTeTe 360T NpeTPIJ/beHUX JYIIEBHUX 60JI0Ba ycJe/| TOBpe/ie YaCTH U yIyiea
KaJlaraje meropa cynpyra obmManyJa iaje TpyaHa (Augpejesuh, MunytuHoBuh,
[TeTpoBuh, 2009: 277).

UcTopujcku norahaju neBejieceTUX roJjMHa MPOIILJIOT BeKa BUI/bUBH CY U KPO3
CYyACKYy NIpaKcy 0 HeMaTepHjasHoj wTeTH. [[punagHunuMa opy»>KaHUX cHara
JyrocyioBeHCKe HapoJHE apMUje OUJI0 je TPU3HATO IPABO HA IPaBUYHY HOBYAHY
HAaKHa/ly HeMaTepujaJiHe LITeTe KOjy Cy MPeTpIesid V¥ OpyKaHUM CyKoOuMa
TokoM 1991. u 1992. roiiHe, OAHOCHO 10 MOBJIaYeHa NOCAe/lbUX BOjHUX
jenuHuIa HA TepUTOpHjy CaBe3He peny6Jrke JyrocaaBuje.’* UcTo npaBo 6110
je IpU3HaTO U NOpPOoJUL[aMa IOTUHYJIKX Y OpPYKaHUM aKlidjama nocJie 17.8.1990.
roauHe,? a ckaajy ca oapegoama 300 o npaBy Ha HaKHA/ly HeMaTepUjaJiHe
HITETE Y CJAYYajy CMPTH 6J1McKOT jkia. 06jeKTUBHY 0/ITOBOPHOCT y 06a ciay4aja
cHocuJia je CPJ, kao HacaeaHuIa cybjekTupuTetra COPJ, a Ha OCHOBY oipeiou
300 0 0ATOBOPHOCTH 32 OIACHE /1eJIaATHOCTU U oA roBapajyhux oapenou 3akoHa
0 CJIYK0H Y Opy>KaHHUM CHarama.

3. CaBpeMeHHU OKBUPHU HEMaTepHjajiHe LITeTe y CPICKOM NpaBy

Tpu cy BuAa HeMmaTepujasHe wTeTe: (1) npeTpn/beHd GUINYKUA GOJIOBH,
(2) npeTpn/beHH AyIIeBHU 60JIOBU 360T yMaeHha }XKUBOTHE aKTHUBHOCTH,
Hapy»KeHOCTH, CMPTH OJIMCKOT JIMLA, TIOBPe/ie YacTH, YTIJeaa, cao60/e UIn
npaBaJIMuHOCTH, U (3) npeTpnsbenu cTpax.2® [lope 300, 6pojuu legis specialis
perysivily npaBo Ha HaKHa/ly HeMaTepujaJsiHe WTeTe. Y cay4dajy noBpeheHux
MHTepeca, IpaBo HAa HAKHA/ly HEMaTepHjasIHe [TeTe NMa HOCUJIAL, ay TOPCKOT
WU CPOAHHUX MpaBa?’ u HocuJjal xura.?® Tpropal u mpy»kaJal ycayra

24 CaBeToBame CaBe3HOT CyZa, BpXOBHUX cyZioBa Penybsnke Cp6uje u Peny6suke LipHe
['ope, BpxoBHOTr BojHOT cyfa v Buler npuBpegHor cynay beorpaay og4.12.1996.roguHe.
[nocapujym, 3 (MapT)/1997, Beorpags.

25 Opnyka BpxoBHor cysna Cp6uje PeB 2325/95 oz 5. 6. 1995. ronune.

26 Bup.uma. 200 300.

27 Bup.4u.205wu 206 3akoHa 0 ay TOPCKOM U CPOAHUM npaBuMma, Ca. eanacHuk PC, 104/2009,
99/2011,119/2012,29/2016 - oanyka YCu 66/2019. Tpeba npuMeTHUTH [ 3aKOHO/aBall, He
npatehy TepMUHOJIOTHjy 3aKOHA 0 06/IMTaliMOHUM OZJHOCUMA, KOPUCTH H3pa3e UMOBHHCKaA
Y HEMMOBMHCKa LITETe.

28 Bugj. 4s1.92 3akoHa o )kurosuma, Ca. eaacHuk PC, 6/2020.
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(kOHKYpeHTH) MMajy TpaBo Ha HaKHa/ly HeMaTepHujaJiHe LITeTe 360r NoBpe/ie
MOCJIOBHOT YTJIe/Ia, Y CJy4ajy HeJlojaJiHe TPXKHUIIHe yTakMmulie.?’ CTpaHKe y
CYJICKOM IOCTYIIKY, KOjUMa je moBpeheHo npaBo Ha cyhemwe y pa3yMHOM pPOKY,
MMajy IpaBo Ha MPaBUYHO 33/10B0OJbebE, KOje YK/byUyje M HOBUaHO obelTeherme
3aIpeTpl/beHy HeMaTepujaaHy mteTy.* JIvie HEOCHOBAHO JIMIIEHO CJ1060/1€e
WJIM HEOCHOBAHO ocyheHO MMa MpaBo Ha HAaKHA/ly HeMaTepujasiHe mrtere.!
[IpaBo Ha HakKHajAy HeMaTepuja/iHe IITeTe MMa U 0coba Koja MpeTpnu
JIUCKPUMUHAIHU}Y,*? 0/IHOCHO 3/10CTaBJ/bakbe Ha paay.* JejlaH o] BU/I0Ba 3aLITHUTE
y30yHHBaya ynpaBo je IPONKCHBakbe IpaBa Ha HAKHa/ly HeMaTepUjaJiHe ITeTe
KOjy je IpeTpIeo ycJaes U y Be3u y36ywuBamwa.®* Jlucta noceGHUX 3aKOHa
HaBeJIeHUM Ce He UCLPIIJbyje — IPU3HATO je IpaBO Ha HAKHA/ly HeMaTepujaJjiHe
HITEeTe y CJy4ajy JIeKapCKe rpellke, 360T HE3aKOHUTOI 0TKasa ca paja 1 360T
NoBpeja ycJje ropopa Mpxwwe (AHgpejeBuh, Muaytunosuh, [leTpoBuh,
2009a: 263-270). OBaKo NpHU3HATO NPaBO HA HAKHA/ly HEMaTepHjaJiHe IITeTe
ocTBapyje cey ckyaany caoapenbama 300 (lex generalis), Koju ponucyje BUAOBE
HeMaTepHjaJiHe IITeTe U YCJI0BE 3a JoCyhUBame NpaBUYHe HOBYaHe HAKHA/E.

Cy6jeKkTUBHE J10KHUBJbaje (60J1 U CTpax) MOKe UMaTH caMo pU3UYKO JIUIIE, TE
npema 300 npaBHa JiMlla HEMajy NIpaBa HAa HaKHA/Ay HeMaTepujaJiHe HITeTe.
PaHuje KoJsie6ame Cy0Ba [0 OBOM NPAaBHOM MU Taby KOHAYHO je pa3peliruo
HajBUILU CYJ, yCBajatbeM NMPAaBHOT CTaBa Ha CeJHULU IpahaHCKOr oJie/berha
(CaBumh, 2022: 772-773). OBo je jeqHa oj UJIAEeHTUPUKOBAHUX CJIA6OCTHU
cyb6jeKTUBHE KOHIennuje HeMaTepujaaHe mTeTe (Karaniki¢ Miri¢, 2016a:
33-34).

Cyio60/1a u3parkaBamwa y Cpe/iCTMMa jaBHOT OIJialllaBakba CBeJleHa je rpaHUuI,aMa
NOBpeJie YaCTH U yIJie/la ¥ [I0OBpe/ie IpaBa Ha MO TOBae IPUBATHOT XKHUBOTA.
3aKoH 0 jaBHOM UHOpMUCaby U MeJjuMa noce6Ho ypehyje npaBo Ha HAKHALY
HeMaTepHjaJsiHe IITeTe U 0OATOBOPHOCT HOBUHAPA, YpeJHUKA U U3/JjaBaya, y Be3u

29 Bup. 4. 41 3akoHa o TproBuHH, Ca. eaacHuk PC, 52/2019.

30 Bupg. uys. 23 3akoHa 0 3alITUTHU NpaBa Ha cyhewe y pa3yMHOM poKy, (. eaacHuk PC,
40/2015. Mako 3aKoHO/jaBal, TOBOPU O HOBYAHOM 06ewmehery 3a HeUMOBUHCKY wmemy 3602
nospede npasa Ha cyherse y pazyMHoM poky, BpXOBHU KacallMOHH CY/[ je 3ay3€0 CTaB /a je
ped o HakHau sui generis. CaBuuh, 2022: 776.

31 Bug. ui. 18, 583-593. 3akoHHKa 0 KPUBUYHOM NOCTYNKY, Ca. enacHuk PC, 72/2011,
101/2011,121/2012,32/2013,45/2013,55/2014,35/2019,27/2021 - opnyka YCu 62/2021
-opaayka YC.

32 Bwug. 4u. 43 3akoHa 0 3a6paHu AUCKpUMHHaLHje, Ca. eaacHuk PC, 22/2009 u 52/2021.
Yu1. 43 3aKoHa 0 cipeyaBamy JUCKPUMUHAIHAje 0c00a ca MHBANUIUTETOM, 1. 2sacHuk PC,
33/2006 1 13/2016.

33 Bug. 4s. 40 3akoHa o cipevyaBamy 3/10CTaB/bakba Ha paay, Ca. eanacHuk PC, 36/2010.

34 Buj. 4. 22 u 26 3aK0oHa 0 3alITUTHU Y36ywHUBaua, (4. eaacHuk PC, 128/2014.
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ca (He)oGjaB/buBambeM nHPopMalirja.?> CynpoTHO, CYy/JOBH CY Ce U3jallltbaBaJiu
Jla HeMa MoBpe/ie YacTH U yTIJieJ|a, 3 THMe HU OCHOBA 3a MpPU3Hakhe HaKHa/jle
HeMaTepHjaJiHe LITETE, y C1y4ajy KpUTHKOBaka jaBHOT pajia MoJUTHYapa, YaK
Y HAKOH eI 0BOT MOBJIauekba ca MoJUTHYKe clieHe.*® Takohe, moBpe/ie HeMa HU Y
CJIy4ajy orJialliaBaka 0 HENPHjaTHOCTHUMA JJ0’)KUBJbEHUM IPUJIUKOM H3/jaBatba
CTaHa 0co6H, 03HAaUYeHOj UMEHOM W MpPe3UMEHOM, YKOJHUKO HeMa HaMepe
oMaJioBa)kaBama.’” CyZl0BH Cy HAIIJIM /ja HeMa [TOBPe/ie paBa Ha NMOIITOBAbE
NPUBATHOT )KMBOTA, a TUME HU OCHOBA 3a IPH3Hakbe HaKHa/le HeMaTepujaJiHe
LITETE, Y Cay4ajy 06jaB/buBama ¢poTorpaduja HacTaJIUX MPUIUKOM ,yaacka’
LAy pyujaauTu.®

CyZoBU Ccy MpU3HAJIK HAaKHA/ly HeMaTepujajiHe 1ITeTe 360T NPeTPI/beHUX
JyLIEBHUX 60J10Ba 360T OBpe/ie cJ1060/ie HEOCHOBAHO 0CyheHOM JinLy, Koje je
Ka3Hy 3aTBOpa U3/Ip>KaBaJjio y KyYhHUM ycJ0BUMa Y3 eJIeKTPOHCKO npaheme.
[IpaBo Ha HaKHA/ly HEMATEPHjaHE LITETE PU3HATO je U JIULLY KOje je, ycaen
H3pHilaa jeIUHCTBEHE Ka3He 3aTBOpa ¥ NOCTYMKY Clajakha Ka3HU, IPOBEJIO
y 3aTBOpPY [1Y>KU BPEMEHCKH NEPUOJ OJ] U3pedeHe jeAUHCTBeHe Ka3He.*’ Huje
O6UJI0 TPU3HATO NPaBO Ha HAKHAJY JIMIMMa KOjuMa je mpuTBop oapeheH jep
cy, 6e3 o6aBelITaBama Cy/ja, IPOMEHUJIH aZpecy Npe6ruBatuIITa*! U OTULLIN
y MHOCTPaAHCTBO*? MJIM IPUKYIL/baJU JOKYMEHTalHjy 3a Jo0Hjarbe Bu3e.*

CouujasiHU TPEH/, CY>)KMBOTA YOBEKA U HheTOBUX JbyOMMalja, ¥ pa3Boj eMOTUBHE
3ajegHulle u3Mehy BUX, 0jpa3uo ce U Ha HeMaTepujaHy wrteTy. CyL0BU cy
NpY3HaJWd NpaBo Ha HAaKHAaJly HeMaTepujaJiHe LITeTe 300r NpeTpH/beHor
cTpaxa TY»KHOLY YMjH je nac HaMaJJHYT Ha YJIUMLU U TOM NPUJIUKOM ycMpheH.

35 Buj.us.112-118 3akoHa 0 jaBHOM HHpOpPMHUCAY U MeujuMa, Ca. eaacHuk PC,83/2014,
58/20151 12/2016 - ayTeHTUYHO TyMaUembe.

36 Pememe Anenanuonor cynay beorpagy 'k 5806/2017 ox 15. 3. 2018. roaune.
37 Ilpecyna AnenanuoHor cyfay Beorpagy Ik 64/2011 ox 19. 1. 2011. rogune.
38 Ilpecypna AnesnanuoHor cygay beorpaay 'k 77/18 og 29. 3. 2018.

39 Ilpecypa AnenauuoHor cyaay Humy '« 4892/2018 o 30. 8. 2018. ronuHe. HaBeseHu
HNpUMED 3aCAyXKyje ONIIMPHUjY aHaIU3y, Aa JIU je HAKHa/ja 3aUcTa ,IpaBUYHA” Y AAaTUM
OKOJIHOCTMMa H3/pKaBakha Ka3He U OCHOBA HEOCHOBAHOCTH ocyze (HacTynuJja je
3acTapeJsioCT U3BpIlemha KPUBUYHE CaHKIMje ITpe MPaBHOCHAXKHOI' OKOHYaka CYyJCKOT
NOCTYIKA), a KOja aHaJIM3a NpeBa3u/a3u OKBUpe oBor pajia. Ha oBoMm mecTy KpaTko hemo
yKasaTu Jia je cy[, lleHehu cBe OKOJIHOCTH CJiy4aja, a HAPOUYMUTO NOPOAUYHY aTMocdepy U
MOr0/lHOCTH U3/ipXKaBakba KadHe y KYNHUM yc/I0BHMa, CMaTpao /ia IpaBU4YHa HaKHA/|a 3a
36 faHa npoBeieHUX y KyhHoM ,3aTBopy” usHocu 70.000,00 fuHapa.

40 Ilpecyna Bumer cynay Yauky Ik 146/20 og 7. 10. 2020.

41 Ilpecyna Anenanuonor cypay Humy Ik 2470/18 ox 15. 5. 2018.
42 Tlpecyna Anenanuosor cygay Humy I'x 5288/17 o 12. 6. 2018.
43 TIlpecyna AnenanuoHor cynay Humy I'x 6037/17 op 30. 8. 2018.
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[IpuMKOM 01y YHMBaa, Cy/, je NOCeOHO LIeHUO YMbeHULY Ja je Ty KUJal, 61o
Be3aH 3a cBor nca.** [I[pema npeossabhyjyhem cTaBy, ®KUBOTHIbE CY 06jeKTH
npasa (JoranoBuh, 2014: 103-104, 113-115), oAHOCHO CTBapu y NpaBHOM
cmucay. Cyl0BU He IpU3HAjy NPaBO HA HAKHA/ly HeMaTepujaJ/iHe WITeTe 360T
NpeTpl/beHUX AYLIEBHUX 60J10Ba Y CJ1y4ajy oliTehewa UM YHULITEHA CTBAPH,
KOje Cy 3a BJIacCHHMKa MMaJie moce6aH 3Ha4aj.* Ha apyroj ctpaHu, 6pojHU Ccy
3axTeBU 3a HAKHA/Jly HeMaTepujaJiHe LITeTe, CBa TPU BUJA, y CJy4ajy yrpusa
naca, BJJACHUYKHUX U HaNyIITeHUX.*® PeyeHo je MHIMKATOP HEJIOBOJbHE MAXKIbe
BJIACHMKA I1aca U HeJl0OBOJ/bHe aKTHBHOCTH Ha/lJIe’KHUX OpraHa jelMHHALA
JIOKaJIHe caMOyIlpaBe y CTapamy O 300XUT'HjeHHU.

[IpoMeHa MOJIMTUYKUX OKOJIHOCTH KOje Cy Ba)KuJie y APYroj MOJOBUHHU
JIBaJileceTOT BeKa y Hallloj AP>KaBHU A00UJIA je elMUJIOT yCBajalbeM 3aKoHa 0
pexabuauTanudju. [lokyiaj je HoBor A06a la Kpo3 HAaKHA/ly HeMaTepujaiHe
mreTe (pexabuanTanMoHo obemTehewe) HCTaKHE HecJlarawe ca paHUjUM
CUCTEMOM JIPYIITBEHUX BpeJHOCTH.* YBaXkaBajyhu mpoTek BpeMeHa U )KUBOTHU
BeK JbYJ U, PETYJIHUCAHO je MpaBo deye pexabUJIUTOBAHOT JIMIA HA HAKHAAY
HeMaTepHujaJiHe IITeTe 3a AylLieBHe 60JIOBe 3602 /ullera c/10600e HUX0802
podumespa. OBO MpaBo NMPHU3HATO je JeTeTy Koje je poheHo y ycTaHOBaMa 3a
M3BplIeke CaHKIMja IpeMa lberoBOM poAUTeJbY, UJH je y TUM yCTaHOBaMa
npoBeJio oipeheHU BpeMeHCKHU NepPUO/, UJIH je 3a BpeMe Tpajara U3BpIleHha
CaHKIMja KUBeJI0O 6e3 pOoAUTE/bCKOr CTapakba jeJJHOT, APYror WUjad 06a
poauTesba.*® TuMe je CTBOpEH HOBY BU/| HEMaTepHjaJsTHe ITETE y CABPeMEeHOM
CPIICKOM NpaBy (HeMaTepHjaJiHa LUTeTa 360r AYIIEBHUX 60JI0Ba yCJe/ IUliemha
cJ060/1e poiuTesba KOjU je pexabuauToBaH). Jlo Taja, AylieBHU 60J10BU 360T
NoBpe/ia Koje HUje mpeTpIeo omTeheHy, Beh pyro Jivile, yBa)kaBaHU Cy CaMO
y CJy4ajy CMPTH WJIM TEUIKOT MHBaJIUAUTeTa 61ucKor auna.* Cycka npakca
MOKYIIaJa je /a y6J1aky oBaj uCKopak. OKOJTHOCTH Koje Cy lleleHe TPUJIUKOM
o/lJIy4MBama 0 HaKHa/JU HeMaTepHUjasiHe IITeTe 6UJie Cy Tpajame JULIeHha
cJ060/e pexabUJIMTOBAHOT JIMLA, FOJIMHE CTAPOCTH JleTeTa (TyKH1ola) y BpeMe
M3Bplleha CaHKIIHUje, 0ZJHOC CpeJiiHe ITPeMa TYKHUOILY U HeroBoj mopoauiu.*’
[IpaBo Ha ocTBapuBake HaKHaJe HeMaTepHjajHe LITeTe OPOYEHO je Ha MeT
roJiMHa 0J] CTyNakba Ha CHAry oBor 3akoHa.”!

44 Tlpecyna Bumer cygay [loxxapesny [k 75/2015 ox 26. 1. 2015. ronuHe.
45 Tlpecyna Oxpy»xHor cynay BameBy Ik 1119/05 ox 21. 7. 2005. rogune.
46 Ilpecyna Buer cynay [MoxapeBny 'k 132/2013 ox 16. 12. 2013. roguHe.
47 Bup. 4. 26 3akoHa o pexabuaurtauuju, Ca. eaacHux PC,92/2011.

48 Bupa.us. 7 ct. 5 3akona o pexabunurtanujy, Ca. eaacHuk PC,92/2011.

49 Bwuj.uya. 201 300.

50 Ilpecypna BpxoBHor kacanuoHor cyaa Pes 4449/18 ox 2. 10. 2019.

51 Bugp.usn.9 3akoHa o pexabuauTtauuju, Ca. eaacHuk PC,92/2011.

274



B. ApcenujeBuh | cTp. 261-288

Y nomaheM apymTBy TokoM nepuoga 1970-1990. roaune ,6yjao” je npobsieM
HecTaHKa 6e6a u3 nopojuauiiTa. Ped je o ciyyajeBUMa Kajia je poAudTe/bUMa
y 60JIHMI[aMa ¥ NOPOJUIUIITHMA PEYEHO /1 je IbUX0Ba 6e6a MPEMUHYJIA, aJIH
Cy GPOjHOCT OBUX CJIy4ajeBa U CBEYKYIHE OKOJIHOCTHU CTBOPUJIE CYMIbY /ia
Cy IbHMXO0Ba Jlelia oy3eTa oJf ibuX. TpakeHa cy/iCcKa 3allTUTA HUje BoAUIA
epukacHUjeM pellaBamwy OBOT npo6Jema. Enusor noctynka BoheHor npef
EBpOICKUM Cy/ioM 3a Jby/ICKa MpaBa MOBOJIOM jeZJHOT TAKBOT cJy4aja®® 6uo
je ycBajawbe 3akoHa 0 yTBphUBawy YHMH-€HHUIA O CTaTyCy HoBopoheHe Jele
3a KOjy ce CyMHba Jla Cy HecTaJsla U3 nopoAuaniTa y Peny6aunu Cpouju.
Pe3ysTaT 3aKOHCKUX 0JIpe/ioH je JocyhruBamwe npaBUiHe HOBYaHE HAKHa/le
360r MOBpe/ie MpaBa Ha MOPOJUYHH )KHUBOT, HAKOH (He)yTBphuBama cTatyca
HEeCTaJIOT HOBOPODEHOT JIeTeTa, a Ha 3axXTeB Npe/iarada.’ Tpe6a 3abesexxuTu
Jia je HajBuLIM foMahwu cys Mckas3ao cTaB Jia HUje Moryhe npu3HaTH NIpaBo Ha
HaKHa/y HeMaTepujaJsiHe LITeTe 300T JylIeBHUX 60Ji0Ba ycJie] noBpeheHor
npaBa Ha MOPOJUYHHU KHBOT Kao NpaBa JUYHOCTH, y YCJAOBUMA Kajla HUje
yTBpheHo 1Ta ce Joroauso ca 6e60M Koja je ,HecTaJsia” U3 3/]paBCTBeHe
YCTAaHOBE, YKOJIMKO je 3aXTeB 32 HAKHA/ly OBe LITETE UCTAKHYT Y3 NO3UBakbe Ha

52 JoanoBuh npotus Cp6uje, npeacTaBka 6p. 21794/08, npecyna oz 26. 3. 2013. rogune.
[lomHOCHTE /KA NIpeACTaBKe pouia je 1983. roguHe cHHA, KOjer je peJoBHO Bubasa y
GOJTHUIIM HEKOJIMKO AaHa. Ha faH oTnymrama Jiekap jy je o06aBecTHO Jia je fieTe yMpJio,
aJv J1a He MOXe Jia o61je keroBo Teso, 360r noTpebe o6aB/baba 06AYKIMje y APYTOM
rpaay. Tokom 2001. 1 2002. rogvHe MeIUjH Cy TOYEJIN [1a U3BEIITABajy 0 GPOjHUM CIAUYHUM
cJly4yajeBUMa, 360r 4yera ce NoJJHOCHTe/bKa o6paTua 60JTHULY U fo6K1a HHPopMaIujy 1a
je Y3pOK CMPTH JleTeTa HelMo3HaT 1 /la HUKaKBa JJIOKyMEeHTal[1ja 0 TOMe HUje J0CTYIHA jep
je apxuB GOJIHHMIE YHULITEH Y NONJIaBU. Ha/[/1exKHa oNIITHHA 06aBeCTHJIA je TOJJHOCUTEJbKY
Jla je yMbeHUIIa poherba IeHOT JieTeTa perUCTPOBAHa, ajlk He U theroBa cMpT. KpuBuyHa
npurjaBa Kojy je cynpyr nogHocuTesbke nojHeo 2003. ONIITUHCKOM jaBHOM TYKHUOLY je
on6avyeHa jep ,lIOCTOje I0Ka3H Jia je CHH [mogHOoCcHUTe /bKe] yMpo 31. okTo6pa 1983. roaune”.
AnkeTHU of160p CKynIITHHE, 06pa3oBaH ycJse]; 6pojHOCTH rpahaHa Koju cy ce 06paTUIH
CKYHNIITHHYU NOBO/IOM OBOT MUTala, yTBP/IMO je /1a Cy Y pesieBaHTHO BpeMe MOCTOjalH
036MJbHU HelOCTalM ¥ BakeheM 3aKOHOJJaBCTBY U ¥ OCTYNamkbKUMa JJpXKaBHUX OpraHa u
3/]paBCTBEHUX YCTAHOBA, /1a Cy ONpaB/laHe CyMIbe PO/IUTE/bA, /I ia ce 360T 3aCTapesioCTH
BHUIIIe HE MOTY IOKPEHYTH KPUBHUYHH MOCTY Y. [lolHOCHTEI/bKA Ce y HApeIHUM FoZilMHaMa
ob6paTusa EBpornckoM cyay 3a Jey/icKa IpaBa 360T MOBPe/ie HeHOT TpaBa Ha MOpoJUYaH
YKUBOT U3 4J1. 8 EBpOIICKe KOHBEHI[H]j€e 32 3alITUTY JbY/ICKUX ITpaBa 1 OCHOBHUX cyi060/a. Cy
je yTBp/ZiMO ITOCTOjarbe IOBpe/ie MO3UTHBHE 06aBe3e ApkaBe U3 4. 8 KoHBeHIHje jep fpxaBa
HUje peAy3eJsa noTpe6GHe Mepe fia TPYKU MHPOpMaIiMje MOJHOCUTE/bKH O CYJOMHHU HeHOT
cuHa. [lope focyhene HakHaze wteTe, Cys je o6aBe3ao Cpbujy Aa npeays3me noTpedbHe
JIeTUCJIaTUBHE Mepe paJii YCIIOCTaB/batba MexaHU3Ma obeniTehema CBUX POAUTEbA KOjJU
Cy ce HaJIa3WJIM Y CJIMYHOj CUTYaILlHju Kao MOAHOCUTe/bKa (06aBelITehe 0 CyZ0MHY b UXOBE
Zelle ¥ oJiroBapajyha HaKHa/ia Kazia je To NOTPe6HO).

53 Ca.anacnuk PC,18/2020.Y nactaBKy pajja KOPUCTHM yBpeKEHHU Ha3UB 3aKOH O HeCTaJIuM
6ebama.

54 Bup. 4. 24 3akoHa 0 HeCcTaJIUM 6ebaMa.
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oapenode 300. UcToM NPUIMKOM, HajBULIU AoMahu Cy/ yIYTHO je HAa TOMEHYTH
noce6HU 3aKoH.> [I[peMa noce6HOM 3aKOHY, HeMaTepHjaJiHa ITeTa ce jocyhyje
Y Ka/Jia je JOHETO pelleme KOjUM Ce KOHCTaTyje Aa He Modce Jia ce YTBPAU
CTaTyC HecTaJor HoBopoheHor feTeTa.”® To oTBapa nmuTake y 4eMy ce orjiefia
y3pouHa Be3a (L[BeTkoBuh, 2020: 8-9), Koja BoAH 0/IFTOBOPHOCTH Ap>KaBe, a
He 3/IpaBCTBEHe YCTAHOBE TJie Ce eTe MoCJeAhbU Ny T Haaa3uo. Pasjor Tome
Ha3upeMo y NPeTX0/JHO UCTAaKHYTUM HeJlocTaliMa y BaxkeheM 3aKOHOAaBCTBY
Y KOHTPOJIX pajia 3/ipaBCTBEHUX ycTaHOBA.”” U 0Baj eKCliepuMeHTaJHU BU/
HeMaTepujaJiHe LITeTe UMao je OPOUYEHO Tpajakbe — 3aXTeB 3a YTBphUBakbe
cTaTyca U JAocyhuBame HaKHa/le MOTao je OGUTU UCTAKHYT y POKY OJ LIECT
Mecelly 0/ CTyIama 3aKoHa Ha cHary.5®

HoB Buj HeMmaTepujasiHe mTeTe ypebeH je © 3aKOHOM O NMpeBeHLUjU U
JINjarHOCTULM TeHETUYKUX 60JIECTH, TeHeTUYKHU YCJIOB/bEHUX aHOMAJIHUja U
peTKux 6osiecTH. Pey je 0 AylieBHUM 60JI0OBUMA Koje podumesbu mpne ycaed
dememoge 0Hecnocob/beHoCcMu, TeHETUYKH YCJIOBJ/bEHE 60JIECTU U aHOMAJIH]e,
KOjy HUCY o4eKusa.u U Ha Kojy 360T U30CTaJIUX J1abopaTOpPUjCKUX NpeTpara
Y FeHeTUYKUX HHPOpMalluja HUcy 6u/u ynozopeHu.*® Y iutepaTypu 0Baj BU/
LITETE je MO3HAT Kao IITEeTa ycJes Hexe/beHor pohewa (Kapanukuh Mupuh,
20166: 109-111, 119). Mako ce Moxxe pehu za je moBpeheHo npaBo poauTesba
Ha cJ1060/1HO oJiTy4MBabe 0 pabamy Jelle, 0Baj BUJ, HEMaTepUjaiHe LITeTe ce
WIaK He yKJiana y okBUp noBpeja npeMa 300. OrpaHuyema cy 6pojHa: mreTa
ce orvieJja y AyluieBHUM 60JI0BUMa KOje POAUTe/b TPIY, He jep je feTe poheHo,
HO jep ZleTe UMa TPajHy U 030UJ/bHY FeHEeTHUYKY aHOMAaJIHjy 3a KOjy OHH HHUCY
3HaJu (Kapanukuh Mupuh, 20166: 124-126). He ogHOCH ce HAa CBAKO HeXeJbeHO
pobeme. He oiHOCH ce Ha HeXXesbeHO pohemse 37 paBor geTeTa. He ogqHOCH ce
Ha HeXXeJbeHOo poheme JleTeTa ca reHeTCKOM aHOMaJIUjOoM Koja HUje 0361/bHA
Y TpajHa. He oJjHOCH ce Ha HeXeJbeHO poherbe JieTeTa ca 036U/BHOM U TPajHOM
reHeTCKOM aHOMaJIUjOM Koja je poguTe/bMa Kao pU3UK 6UJIa IpeoyeHa 0K
je mpeku TpyaHohe 61o Moryh. Ped je o mTeTH 360r mponyuTama, Koja UMa
TpajHU KapakTep.

55 Pemene BpxoBHor kacanuoHor cyzaa Pes 2895/20 ox 10. 2. 2021. roguHe.
56 Bupg. 4. 24, cT. 2 3akoHa 0 HecTaJuM 6ebama.

57 Bug. . 52.

58 Bwug. 4. 17 3akoHa o0 HecTaJuM Gebama.

59 Bup. 4s. 34 3aKoHa 0 MPEBEHIU]U U IUjaTHOCTUILM TEHETUUYKUX O0JIECTH, TEHETUYKHU
yCJIOB/bEHUX aHOMaJIMja U peTKUX 6osecTH, Ca. enacHuk PC, 8/2015.
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4. HemaTepujajiHa miTeTa y CpIICKOM npaBy de lege ferenda

Oz 6GUBIINX jyrOCJ0BEHCKUX peny6JIMKa, Koje Cy HacTaBuJie TPaJ UL U}y CaBE3HOT
300 u3 1978. roavHe U yCBOjUJIe CYOjeKTUBHY KOHLEIIIHU]Y HeMaTepUujaHe
mteTe, LipHa 'opa u XpBaTcka U3Bpliuie cy ofijpeheHe NpoMeHe Y CKOpallkh0j
HOPMAaTHBHOj UCTOPHUjU. L|pHOrOpCcKU 3aKOHO4aBal| 0Ape U0 je HeMaTepUjaHy
LITEeTY Kao NoBpey NpaBa JIMYHOCTH, y3 3a/ip>KaBakbe NpeTpIJ/beHUX AYIIeBHUX
60J10Ba Kao BU/| HEMaTepHjaJiHe ITeTe y IoCe6GHUM CaydajeBUMa, CTBapajyhu
jelaH MeloBUTH KOHLENT.®” XpBaTCKH 3aKOHO/ABAIl YCBOjHO je 06jEKTUBHY
KOHIIeNujy, oapehyjyhu HeMaTepujaiHy ITETY Kao MOBpPeAY MpaBa JIMYHOCTH,
y3 UCTHUIAabe NOojeJUHUX CydajeBa HeMaTepHjasHe wreTe.®! Y ycioBuMa
TAaKBUX M3MEHA Ha PerMOHAJIHOM HHUBOY MOCMAaTpaMo U MOKpeT pedopme
nomaher rpabaHckor npasa.

[IpepgHanpt rpabaHckor 3akoHuka Peny6./rke Cp6uje nojMoM HEMUMOBUHCKE
WJIM MopaJiHe mTeTe oApehyje noBpeAy npasa JIMYHOCTH, Kao LITO Cy IpaBo
Ha XKUBOT, 3/|paBJ/be U TeJIeCHU UHTETPUTET, IPABO Ha JbY/CKO JOCTOjaHCTBO,
cJ1060/1y, YacT U yrJie[, CTUJ, JIUYHU U IOPOAUYHU MUP U Jipyra [IpaBa JUYHOCTH
npeaBuheHa OBMM 3aKOHHUKOM, Kao U HaHOUlewe JpyroMme GU3UUYKOr UJIU
JAylieBHOr 60J1a.%? OBa popMysialinja MCKasyje npeJior ycBajalba MENIOBUTOT
KOHIeNITa HEMaTepHjaJiHe, OJTHOCHO HEMMOBUHCKE MJIM MOpaJiHe mTeTe.%
[IpunrkoM ypehrBamwa HaKHa/Jie lITeTe, OBa Jonywyjyha HopMa pasiukyje
catuchaknyjy (HoBuaHy HaKHaAy) y cjayyajy noBpeje npaBa JUYHOCTHU U
catuchaKkUHjy y caydajy HaHollewa 60J1a.°* Y noTowmeM cay4ajy, [lpegHanpt

60 Y cnyyajy noBpese adpekiyja (CMPT UM HAPOUUTO TELIKHU HHBAJIMJUTET GJIMCKOT JIMLA,
ryouTaK 3a4eTOor a HepoheHOT ieTeTa) UJIK U3BpLIEHa KaXKibUBe 06/by6e, omTehenu nma
NpaBo Ha NPAaBUYHY HOBYAHY HAKHAAY 3a npempnsveHe dyuiesHe 60108e (UCT. ayT.). Bup.
yJ1. 149, 2106 1 2108 3akoHa 0 o6auranuoHuM ogHocuMa Lipue l'ope, Ca. aucm LT, 47/2008,
4/2011 - np.3akoH U 22/2017.

61 Iloce6HO cy UCTAKHYTH CJy4ajeBU HeMaTepHjasHe LITeTe y Be3U noBpeje apeKuuja
(cMpPT MJIM HAPOYUTO TEIIKM UHBAJUJUTET GJIUCKOT JINLA, Ty6GUTaK 3a4eTor a HepoheHor
JleTeTa) UJIU y Be3U KaXKibuBe 06/by6e. Bua,. ¢l. 1046,11011 1102 Zakona o obveznim odnosima
Hrvatske, Narodne novine, 35/2005, 41/2008, 125/2011, 78/2015, 29/2018, 126/2021,
114/2022,156/2022.Y HactaBky paza, Z0OO RH. O uckycTBUMa y NpUMeHH HOBOT KOHIIENTa
HeMaTepwujasiHe wrteTe, BuA. Bukovac Puvaca, 2015: 161-163, 170-175.

62 Yn.287 ct. 2 [Ipegnanpra 'pahanckor sakonuka Peny6snke Cp6uje, 28. 5. 2019. UcTy
dopmynanujy npeapubao je u 4. 296 Hanpra I'pahanckor 3akonuka PC u3 2015. roguHe,
BuA. Biazga PC, Komucuja 3a uspasy rpabanckor 3akonuka, I'pahancku 3akoHuk Peny6.auke
Cpé6uje, 2015, cTp. 139.

63 IlojMoBe HeMaTepHjaJiHa, HEMMOBUHCKA U MOpaJIHA IITeTa N0jeJUHU ay TOPU KOPUCTe
Kao CHUHOHUMe, JI0K APYI'U UCTUYY CeMaHTH4Ke pasJuke. /leTa/bHUje 0 0BOj pacnpasy,
Karaniki¢ Miri¢, 2018: 395-396.

64 Y. 344 u 345 llpegnaupTa 'pabanckor 3akoHuka Peny6anike Cp6uje, 28. 5. 2019.
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yCBaja BU/I0Be HEMaTepHjaJiHe mTeTe npeMa CKULM 33 3aKOHUK 0 06/IMranujaMma
U yropopuma npod. aAp Muxajna KonctanTrHoBuha U3 1esieceTux rojuHa
NPOILJIOT BeKa: NpeTpn/beHNu PU3NYKU 60JIOBH, CTpax, OpuUra, Tyra v pyru
AylieBHU 60y10BU.*° OBakBOM dpopmysanujom, [IpeiHALPT CTpax KaTeropuliie
Kao AyIIeBHU 60JI, LITO je BU/JJ/BMBO M KpPO3 M30CTaHAaK HaBohemwa cTpaxa
Kao noceGHOr BH/IA MITEeTe NPUIUKOM ofipehuBama nojMa HEMMOBUHCKE UJIU
MOpaJIHE IITETE.

Y oaHocy Ha nocTojeha pemewa cagpxkana y 300, npeaJioKeHO je Aa ce KpyT
JIVIIa KOja UMajy NMpaBo Ha HOBYAHY HAaKHAJYy Yy CJy4ajy CMPTH 6JIMCKe 0cobe
NpOLIMpPH Ha Jiefie, 6abe U YHYKe, KOjU Cy Cy YMPJIUM JIeJIUJIM 3aje JHUILY XKUBOTa.
[IpeasioxeHo je ypehuBambe npaBa poAuTe/ba HA HOBYAHY HAKHAAY Y CAy4ajy
ry6uTKa 3a4eTor, a HepoheHor AeTeTa.®® [IpeaioxkeHo je 1 ypehuBame npaBa
NpaBHUX JIMLA HA TPAaBUYHYy HOBYAHY HaKHA/Ay HEMMOBHUHCKE LITeTe 360T
MOBpE/Ie TPaBa JIMYHOCTH CBOjCTBEHUX HbHUXOBOj IPAaBHOj MPUPOU.®’

Ha eBponckoM HUBOY IPUMETHO je, TaKohe, mpeJyiarakbe MEIOBUTUX KOHLIENTa
HeMaTepujasiHe wTeTe. [[pyHIUOU eBpornckor ofgmwteTHor npasa (PETL)
oZpehyjy WITETy Kao MaTepHjaJHy WU HeMaTepHjaJHYy MOBpeJy NpaBHO
3amtuheHor uHTepeca.®® HemaTepujasiHa 1teTa cCacTOju ce y TOBpPeAU IpaBa
JIMYHOCTH U NpOLEewYje ce IpeMa CBUM OKOJIHOCTHUMA cJayvaja. Y ciaydajy
TeJleCHe NOBpeJe, NOCEOHO je UCTAKHYTO, OHA OJroBapa 60JIOBUMa Koje
JidIle npeTpnu u olrtehemy Heropor GU3NYKOr UM MEHTAJTHOT 3/[paBJba.®’
3akJspyuyjemo ga cy PETL ycBojuin 06jeKTUBHY KOHLENLUjy HeMaTepujaHe
mTeTe (IoBpea NpaBHO 3aliTUNeHOr UHTepeca), y3 JloJaTaK Cy6jeKTUBHOT
KOHLIeNTa HeMaTepujaJiHe IITeTe Y cAyyajy TeJiecHe noBpese (60J10BU).

65 3anumsbuBO je uctahu ga je Haupt 'pahanckor 3akoHuka Peny6auke Cpbuje us
2015. rogrHe HyMO /iBa pellera 3a ypehuBamwe NpaBUuYHe HOBYaHe HaKHA/lEe. JeZJTHO O
pelliera Mo/ipa3yMeBaJsio je 3a/ip’KaBakbe BU/J0BAa HeMaTepujaHe ITeTe NpeMa Baxkehem
300. /Ipyro ox pelema ycBojuJo je ujejy npodecopa KoncrantuHoBrha, Koje peleme
je u [lpegnaupt K3 2019. rogune npuxsartuo. Baaga PC, Komucuja 3a uspaay rpahaHckor
3aKOHUKAa, ['pahaHcku 3akoHuk Penybauke Cp6uje, 2015, ctp. 153, 4. 359 u 360.

66 Y. 347 llpegnaupTa 'pahanckor 3akonuka Peny6sinke Cp6uje, 28. 5. 2019. Hcra
pelema cagpikao je s 362 Hanpra 'pahanckor 3akonnka PCus 2015. rogune, Buj. Biaga
PC, Komucuja 3a uspay rpahaHckor 3akoHuka, I'pahaHcku 3akoHuk Peny6.auke Cp6uje, 2015,
ctp. 154.

67 Yu. 346 llpegnanpra 'pabanckor 3akonuka Peny6snke Cp6uje, 28. 5. 2019. Hcra
pemrema cagpixkao je 4. 361 Hanpra 'pahanckor 3akonnka PCus 2015. rogune, Buj. Biaga
PC, Komucuja 3a uspazy rpahanckor 3akoHuka, I'pahaHcku 3akoHuk Peny6.auke Cp6uje, 2015,
cTp. 154.

68 Bup. Art. 2:101, European Group for Tort Law, The Principles of European Tort Law. ¥
HacTaBKy paza, PETL.

69 Bup. Art. 10:301 PETL.
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C npyre cTpaHe, y HanpTy 3ajejHUUKOr pedepeHTHOT OKBUpA 3a €BPOICKO
npuBaTHo npaBo (DCFR) mteTa ce seduHUIIe KA0 EKOHOMCKU U HEEKOHOMCKHU
rybuTak v noBpejia UHTepeca 3amTuhenux HaypToMm, 3aKkoHOM MJIM MHTepeca
BpenHUX 3amTuTe.” HeeKOHOMCKU T'y6GUTaK orJyieJia ce y 6oJy, MaTHhU U
noropiamwy KBajJuTeTa }xuBoTa.”! MehyTuMm, ofpeheHe noBpeie moce6HO Cy
nedbuHucaHe. [loBpesa MeHTaJHOT 3/ipaBJ/ba IPeCTaB/ba IUTETY CAMO YKOJIUKO
je moBesa fj0 opeheHOr MeJUIIMHCKOT cTaka (060s1ema).”? [loBpesa npaBa Ha
NOLITOBak€ I0CTOjaHCTBA KAao TaKBa Mpe/ICTaB/ba LITETY.”® 3aK/bydyjeMo Ja
je DCFR ycBoju0 MelIOBUTY KOHIIENIH]Y HeMaTepujasHe mteTe. Cy6jeKTUBHU
KOHILIENIT HeeKOHOMCKOT IybuTKa (Koju MOXKe MPaTUTHU Hajpa3IuduTHje
NoBpe/ie: AaBatbe NOrpellHUuX HHopMalyja, y34ame y NorpeuHe caBeTe,
NOBpe/ia OBepema, NOBpe/ia paBa CBOjuHe U Ap.)”* 0Ny b eH je 06jeKTUBHUM
KOHLIEITOM HeMaTepHjaJjiHe LITeTe ycJeJ MOBpeJie IpaBa Ha MOIITOBaHE
JIOCTOjaHCTBA, KA0 OKBUPA OCTAJIUX IPaBa JUYHOCTH.

C npaBoOM ce y JUTepaTypHu yKasyje Ha HY»KHOCT ollpe3a y CIpPOBOhemy
pedopMHU y 06J1aCTH OJIITETHOT paBa. J[pyITBeHe BpeJHOCTU KOje Ce INTUTE
MHCTUTYTOM I'pahaHCKoNpaBHe 0AT0OBOPHOCTH, HaKO CBOjcTBeHe ozpeheHoj
HCTOPHjCKOj eMOoXHU, CYIITHHCKA CY OUT U3rpajiibe YOBEeKa U APYIITBA KaKBO
JKeJIMMO Jia u3rJjeia faHac u y 6yayhHoCTH.

5. 3ak/byuak

[lojam HeMaTepwujaJsiHe LITeTe MOXe OUTU ofpeheH y Cy6jeKTUBHO] WU
006jeKTUBHOj KOHIlenHju. JJok foMahe 3aKOHOAABCTBO cajip>Ku ojpeheme
1ojMa HeMaTepHjaJiHe LUTeTe Y YUCTOj CyO6jeKTUBHOj KOHLIENLIU]jH, Y TIOTJIELY
NpaBUYHEe HOBYaHe HAKHAa/ie, YIIOpeIHO IpaBo caJipKu IpUMepe KOMOUHOBaba
Cy6jeKTUBHE U 00jeKTUBHE KOHIIEMIMje, Te CTBapakbe je JHOr MEeLIOBUTOT IojMa.
[IpegnaupT 'pahaHckoOr 3aKOHHMKA, Takohe, mpaTU Ny T U360pa MELIOBUTOT
1ojMa HEMMOBHHCKE UJIM MOpaJiHe IITeTe. Y caBpeMeHMM IPaBHUM TOKOBUMa
>)KMBO Ce BOJIY paclpaBa O 0JHOCY Cy6jeKTUBHE U 06jeKTUBHE KOHLENHje
HeMaTepujajiHe LITETe, Ka0 U KOM ce Tpeba ,IPUBOJIETH LAPCTBY” y CBETJY
o4yeKHBaHUX pedopmu rpahaHckor npaBay Cpouju.

70 Bupg. Chapter 2, Section 1, VI - 2:101, Study Group on a European Civil Code, Research
Group on EC Private Law, Principles, Definition and Model Rules of European Private Law,
Draft Common Frame of Reference, Munich, 2009, p. 396. Y nactaBky paza, DCFR.

71 Ibid.

72 Bupg. Chapter 2, Section 1, VI - 2:201, DCFR, p. 397.

73 Bug. Chapter 2, Section 1, VI - 2:203, DCFR, p. 397.

74 Bup. Chapter 2, Section 1, VI - 2:203-211, DCFR, p. 397-399.
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N360p nsMehy 06jeKTHBHE UM CyOjeKTUBHE KOHIIENI[Mje 3HaYajHO yTHUYeE Ha
1ojaM HeMaTepHjaJiHe LITETe, Kao yCJoBa rpahaHCKONpPaBHE O/ITOBOPHOCTH.
[IpeMa 06jeKTHBHOj KOHLENIIUjH, HAHOUIEHE TeJeCHE NMOBpPeJe NMpeCcTaB/ba
HeMaTepHjaJiHy LITETY Y BUJY NoBpee GU3UUKOT HHTETPUTETA JUYHOCTH.
[loBpesa camMor mpaBa JIMYHOCTH (HEMaTepujaJHOT 06pa, HeMaTepHjaJHOT
HHTepeca) Mpe/cTaB/ba WTeTY. [I[peMa cy6jeKTUBHOj KOHIIENI[UjU, HEMaTe-
pyjasiHa WITeTa MOCTOjU CAMO YKOJIMKO je HAaHOIIEHEM TeJeCHe MOBpe/e
IPOY3pPOKOBaH GU3UYKHU UJU AYIIEBHU 60JI 0/ipeheHOT MHTEeH3UTeTa U TPajatha,
O/IHOCHO cTpax ofpeheHor unTensurera. [loBpesa camMor mpaBa INYHOCTH He
npe/cTaB/ba LITETY, HO NPETPIJbeHU 6OJI UJIM CTPAX yCJie[ MOBpe/Jie npaBa
JINYHOCTH NPeACTaB/bajy WTeTy. Jake, JoK mpeMa 06jeKTUBHO] KOHIENIHjU
caMa MoBpeJia MpeJcTaB/ba UITETY, IpeMa Cy6jeKTUBHO] KOHILIENIUjU IITETY
YHHe N0C/IeIUIe HAHOIIEHa MIOBPeJeE.

3amTo oJ pUMCKOr IIpaBa [0 JaHac HeMaTepujaJiHa LiTeTa NpejcTaB/ba
Tekyhe nuTame JpyluITBeHe 3ajeHULIe? 3aTO IITO Cy BPETHOCTH KOje ce Kpo3
By IIpeJsiaMajy NoKasaTeJbH C je[JHe CTpaHe YTPOXKEHOCTH NIpaBa U UHTepeca
nojeluHalLla, a C Apyre CTpaHe [PYLITBEHe peaKllyMje Ha OBY MATOJIOTH]Y.
[IpuBaTHONpaBHA 3alUTUTA HEMaTepUjaJIHUM HHTepecuMa IIpy»ka ce yropezo
ca caspeBameM JpyLITBa 0 3Ha4Yajy KOHKPeTHOT UHTepeca.

CarsiesaBajyhu aHa/IM3MpaHU UCTOPUjCKU NIy T pa3Boja HeMaTepujaJsiHe LTETE,
3aKJ/by4yjeMo Jla Cy 4acT U yTJieJ, yBeK NpeJcTaB/bald HHTepecC KOjU IpaBo
LITUTU: Bep6GaJiHa iniuria y puMckoM npaBy, ICOBake y CpelbOBEKOBHOM
CPIICKOM IpaBy, HeMaTepHjasiHa LLITeTay CPIcKoM npaBy of Cprickor rpahaHckor
3aKOHMKa Ji0 AaHac. U3y3eTak IpeJcTaB/ba KpaTaK IepUO/, C I0YeTKa HAaCTaHKa
HOBe JyrocJsiaBuje y Apyroj noysoBrHU XX Beka. CBaku eproz oAJUKOBAO ce U
creniMPUUYHUM UHTEPECHMA KOje je IpaBo LITHUTHJIO.

Y puMCKOM npaBy CMaTpaHO je HEMOUITEWHEM Jja IeBOjKa UJIU KeHa 11eTajy
y jaBHOCTU 6e3 mpaTuoLa, Te Cy NOKYIIaju oJBohema BUXOBOTr IpaTHoLa
npe/CcTaB/ba/id NOBpey YacTH U JOCTOjaHCTBA KeHCKe 0cobe U Kao TaKBHU
Ka)kKihaBaHH (iniuria). HoByaHa Ka3Ha MMaJia je CBpXy Ka)KibaBatha IITETHUKA,
Y Ha Taj HAaYMH Ipy’Kama 3a/l0B0J/beA OLITENEHOM, IITO je HAPOYUTO OGUJIO0
BU/I/bUBO Y Hb€HOj BUCHUHHU.

Y cpeamwoBekoBHOj Cp6uju 6pasa je uMaJsa nocebaH 3Havyaj 3a CTAaTyC My-
HIKapua, npunajiHuka ojpeheHor crasexa. Ctora je yynamwe 6pajie pyrome
6usio 3abpameHo. OBaj BHUJ IMOBpeJe AOCTOjaHCTBA JPYror y»KHUBao je
KPHMBUYHOIIPABHY 3alLUTHUTY, jep Ha OBOM CTYIIY pa3Boja CPICKOr NIpaBa,
HeMaTepHjajHe HITeTa HUje MMaJja pa3BUjeHH O6JMK rpahaHCcKoOmpaBHOT
MHCTUTYTa. CaHKLMje cy 6UJle HOBUaHA Ka3Ha U TeJleCHa Ka3Ha. 3alllTUTa Koja
je mpy»kaHa oJipa)kaBaJia je APYIITBO ¥ KOjeM Ce MPYy»Ka — CTaJellKo ypehemwe,
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»,paHTupamwe” Kas3HH, 3a/10Bo/bekbe ocehaja ocBeTe omteheHor. [losazehu of
KPUBHYHONpPAaBHE 3alITUTE YaCTH U IOCTOjaHCTBA Y CPe/[tbOBEKOBHOM CPIICKOM
npaBy [0 rpahaHCKoNpaBHe 3alITUTE Y CABPEMEHOM IIPaBy BU/IJbHUB je Pa3Boj
HeMaTepHjaJiHe [ITeTe.

Y npaBy KuexxeBuHe Cpbuje (M MOTOHUX Jp>KaBHUX 00JIMKA) CYAOBHU CY,
KapaKTePUCTUYHO, 10CyhrUBasu HaKHay LITeTe 360T YMalkbeHUX U3TJIe/a 3a
no6py yaajy (Mau 7o6py xKeHu 16y ), aJld CIOPHOT (He)MaTepujaJIHOT KapaKTepa
wteTe. [[paBHU MapTHKY/Iapy3aM y CPIICKO]j ip>kaBu nocJie [IpBor cBeTCKOT paTa
BO/IMO je pa3JIMYUTUM MOryhHOCTHMa OCTBapHBakha IpaBa Ha HEMaTEePHUjaIHY
HITETY.

Y conujanucTUYKOj JyrocaaBuju HeMaTepujaJiHa lITeTa UCIIpaBa je HerupaHa,
na npuxBahena. Of ycBajawa 300 o maHac, ofpenbe 0 HeMaTepUjaJHOj
LITETU HUCY NpeTplesie HOpMaThBHe U3MeHe. CneuuduyHU cjayvajeBU
HeMaTepujaJsiHe LITeTe peryjucaHu cy NIoceOHUM 3aKOHMMa: 360r MoBpeje
npaBa Ha cyheme y pa3yMHOM pPOKY, 360T HEOCHOBAHOT JIMLIeHa cJ10604e U
ocybema 360r 06jaB/buBakba UHPOpPMaLUja 3abpabeHUX y CMUCAY 3aKOHA O
jaBHOM HHbOpPMUCay U MeJiUjuMa, 360T JUCKPHMUHALMje U 3/I0CTaB/bakbha
Ha pajy, 360r HeJsiojaJiHe TP KUIIHE YTaKMHULe, 360T OBpeJie IpaBa Xura, y
cJy4ajy y30ymHUBamwa, u Ip.

Tewku uctopujcku forahaju npaBHO cy BUJJbUBH KPO3 CYACKY NMPAKCy O
HeMaTepujasaHoj wteTH. [locse paToBa JeBeJieceTUX roiHa, AocyhuBaHa je
HeMaTepujaJsiHa ITeTa 360T NPeTPIJ/beHUX AYIIeBHUX 60JI0Ba HA PATHULITY
WM 360T MpeTpPI/beHUX AYLIEBUX 00JI0BA yCJeJ CMPTH CUHOBA U Khepu Ha
patumiTuMa. [loNMTHYKO ocyhuBame JiMLla ¥ COLUjAJTUCTUUKOM MUJbEY Y
JiBajieceT NIPBOM BeKY ,MCIPaB/bEHO” je pexabUJNTAIUjOM U AoCcyhUBameM
HeMaTepHjaJjiHe LITeTe 360T MPETPIJbEHUX Y LUIEBHUX 60JI0BA YCJIe JIUIIeHha
cJ060/1e. HensbpricuBa MpJ/ba HHTETPUTETA CPIICKE JIP’KaBe U 3[]paBCTBEHUX
pajJiHUKa, OJIMYeHa y cJy4dajeBUMa ,HecTaaux” 6e6a U3 mopogUJIUIITA, 106UIa
je emuJior y BUAY AoCyhrUBamka HaKHA/le HEMaTepHUjaTHe LITeTe 300T OBpe/ie
npaBa Ha MOPOJUYHU KUBOT.

Y 3aKJ/by4Ky, HEMaTepHujajiHa IITeTa NpeJiCTaB/ba pa3BUjajynu KOHIENT, KOju
OCJIyLIKYje myJic HoBpeheHUX ApylITBeHUX UHTepeca. Kako he 6uTu oapehen
[0jaM HeMaTepHujaJiHe LITeTe U CJy4yajeBU Y KOjUMa ce OHa IpU3Haje 3aBUCU
OJl BpeJHOCTH KOjUMa APYIUTBeHa 3ajeJHULA Y jeJHOM UCTOPUjCKOM TPEHYTKY
nocBehyjy naxmy.
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NON-PECUNIARY DAMAGE AS AN EXPRESSION
OF PROTECTION OF SOCIAL VALUES

Summary

The paper examines the development of non-pecuniary damage and the accepted
concepts of non-pecuniary damage, in light of protection of social values. While the
protection of material goods entails the obligation to compensate the injured party
for material (pecuniary) damage, the protection of immaterial (intangible) goods
has always given rise to opposed views. In the earlier stages of the development of
law, the principle of talion (lex talionis) provided for observance of one’s physical
integrity; however, its application did not ensure the compensation of the injured
party (except for the feeling of satisfaction embodied in revenge) but the punishment
of the tortfeasor. On the other hand, the psychological (emotional) harm inflicted
on a human being was not a protected legal interest due to the common belief that
non-pecuniary damages could not compensate for this injury.

The development of legal thought provided a firm foothold for the protection of
intangible interests. The next step involved determining the scope of the concept
of non-pecuniary damage. In the collision of subjective and objective conceptions
on non-pecuniary damage, legislators opted for one of the approaches, or a mixed
concept. Ultimately, the acceptance of a specific conceptual framework sets the
course in the protection of social values that the legal system seeks to uphold by
instituting non-pecuniary damage.

The Serbian Civil Obligations Act defines non-pecuniary damage as inflicted physi-
cal pain, psychological pain or fear (subjective conception), arising from quanti-
fiable injuries to one’s intangible interests (harm caused to one’s body, honor or
reputation, loss of a loved one, etc.) (Articles 155 and 200). Article 199 of this Act
also recognizes harm to personality rights (objective conception). The observed
shortcomings inspired the Croatian and Montenegrin legislators to amend their civil
obligations acts by introducing personality rights in the conceptual framework of
non-pecuniary damage, which is in compliance with the Principles of European Tort
Law (PETL). Although both the subjective and the objective conception essentially
seek to embrace the same intangible interests, different approaches consequently
lead to different scopes of protection. The Draft Civil Code of the Republic of Serbia
contains a proposal for instituting a mixed concept, whereby non-pecuniary damage
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is defined as an infliction of physical harm or psychological pain, and a violation of
personality rights. The principle of legal certainty calls for a cautious approach in
proposing and implementing changes in domestic tort law.

Keywords: subjective conception, objective conception, iniuria, medieval law, SFRY
tort law.
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PedosHu npogpecop,
IIpasHo ¢pakyamem Yuusepsumema y Huuwiy,
Peny6auka Cpbuja

UDK: 343.9:929 Konstantinovi¢-Vili¢, S.

IN MEMORIAM

[TomrToBaHa nopouLo Buauh, yBaxkenu aekae [IpaBHor ¢pakyateray Huiy,
MOLITOBAaHE KOJIETUHUIIE U KOJIere-IIprIaJia MU je TellKa U TYKHa AY>KHOCT Jja
cey uMe KaTesipe 3a KpuBUYHONIpaBHE HayKe ONIPOCTUM OJf Hallle AYTOroJULIbe
npodecopke, meda v 3ameHuka weda Kategpe, Moje npodecopke ca 0CHOBHUX
Y NoC/1eJUIJIOMCKUX cTyAuja-Cnob6oaanke KonctanTrHoBuh-Buauh.

JleTMKaTHOCT Moje MO3UIUje He MPOU3UJIAa3u CAMO U3 TYXKHOT MOBOJA 3a
oBO ob6pahame, Beh U U3 ynmeHuIe Ja npod. Buauh Huje 6ua npucrasuna
KPYIHUX Peyd, NaTETUKE, a TIOFOTOBO He pedJIeKTOpa jaBHOCTH YIEPEHUX Y
beH Npo¢deCUOHATHU U JIMYHU )KUBOT. CTOTa CBaKy CBOjy pey carjie/jaBaM Kpo3
NpPU3MY H-eHE XUIIOTETHYKe MPOIleHE BaJUJHOCTH OBUX MOjUX PEYU.

KusotHunytnpodecopke Ciobonanke KonctanTuHoBuh-Buainh,3amwoj6rcke
Jbyzne-bobe, 3anodeo je 4.11.1948. y [Ipokynby. [IpaBHu PakynTeT ynucaaa
mkoJicke 1967/68,aaunnomupanajyna 1971.roguHe.Y TOKy CTy/14ja,3alI0OKa3aHU
yCIexXy CTyAupamy,BUlllecTpyKojeHarpahuBaHaog®akynTeTau YHUBEP3UTETA.
[locnepuniioMcke cTyfuje Ha cMepy 3a KpruBUYHO NpaBo ynucaJsia KOJICKe
1975/76 roguHe. AKaleMCKU CTelleH MarucTtpa npaBHUX HayKa-KpuBU4yHO
npaBo cTekJa je 25.09. 1980. roguHe, 0A6paHUBIIY MaruCcTapcKy Teay ,JlesiuH-
KBeHI[Mja MaJsioJieTHULA . Hay4yHU cTeneH JOKTOpa IpaBHUX Hayka-KpuBuuHO
npaBo cTekJa je 23.11. 1984 roguHe 0/16paHOM IOKTOPCKe AucepTanuje ,XKeHe
yb6ure."

[IpodecnonasnHa kapujepa npopecopke KonctaHTuHOBUh-Buinh sanodeua je
HeJlyro 1o AUIJIOMUpay, U To y npaBocyhy. Hajnpe je pagua kao npunpaBHUK
y OkpyxHOM cyay y Huiy, a kacHuje kao cyguja OCHOBHOT cyjia of AeneMo6pa
1973 po 1976. roguHe.

CBojy npodecroHa/IHy CyZIOUHY TPajHO Be3yje 3a 0Baj KoJeKTUB-IIpaBHU
daxkynTtety Huiy, nouyes o 1976.rogune. Oaaykom CaBeta [lpaBHor paky/aTeTa
y Humy u3 ¢pebpyapa Te roiuHe, U pellierbeM JieKaHa JOHETOr Y MAapTy UCTe
rojivHe, u3abpaHa je 3a aCUCTeHTa IPUIIpaBHUKA 3a npejMeT KpuMuHosioruja
ca neHoJsioryjoM. [IpBor Maja 1976. roarHe 3acHUMBAa paJiHU 0JJHOC Ha [I[paBHOM

"sknez@prafak.ni.ac.rs
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dakysnTeTy. HakoH capaiHUUKUX 3Bakha, IPBO HACTAaBHUYKO 3Bakbe JOLeHTa
cTekJsa je 6.5 1985. oquHe. Cao6pa3Ho aKaJleMCKUM NpaBUJa, CTUIAJIA je U
BHMIlla HaCTaBHHUYKa 3Bama, HAllOCe U HajBHlle 3Bame-peJJoBHU Npodecop.
AxTuBHa npodecroHasina cayx6a Ha [IpaBHoM dpakynTeTy y Humy npecrana
je opJsiackoM y neH3ujy 25.1.2 2013. roguHe. PajgHU oJHOC joj mpecTaje Ha
CONICTBEHU 3aXTeB, HEKOJIMKO MecCelld Ipe 3aKOHCKOT pokKa, ca npehyTHoM
IIOPYKOM-H0j CBOjCTBEHOM-CBMMa HaMa KOjU CMO OCTaJIy Y OBOM KOJIEKTUBY.

Hayuynu onyc npo¢. Cro6onanke KonctanTuHoBuh-Busnh ycMmepeH je Ha
v3y4yaBake TeMa u3 o6siactu KpumuHosioruje, [leHosoruje, KpumuHaiHe
NOJIMTUKe WM Hanoce BukTumoJsioruje. IbeH Hay4YHOMCTpaXMBa4yKU paj,
CUCTEeMaTHU30BaH je Kpo3 carJie/jaBatmbe peHOMeHa U eTHOJIOTHje MaJI0Ie THUYKOT
NpecTyNHUIITBA, 10J10Kaja XKeHa Kao U3BpLIKJIalla-ajy U )KpTaBa, KpUBUYHNX
JleJla IOPOJMYHOT KPpUMUHAJIMTETa, KPpUBUUHONIpaBHE JJUMEH3Hje M0J10Xaja
Jelle U ApPYyryuX pambHUBUX KaTeropvja CTaHOBHMIUTBA. IbeHa JoKTopcka
JlucepTallyja, Koja je KacHUje U jaBHO Ny6JIMKOBaHa, HacTaJia je, He caMo Kao
pes3yJITaT TeopHjCcKe olcepBalUje 3a/jaTe TeMe, Beh je U MJ10/, CBEOOYXBATHOT
eMIIMPUjCKOT UCTPAKMBaka CBUX IPUNAIHUIA HEXKHU]JET U JIeTILIEeT [10J1a Koje
cy 6uJjie Ha U3/pKaBamy 3aTBOPCKE Kas3He 300T MOYHEHOT YOUCTBA Y CBUM
NeHUTEeHLMjapHUM yCTaHOBA TaJallikbe, Ca OBe JUCTaHLe IoCMaTpPaHo, Halle
BeJIMKe Jp>kaBe. KacHHje, TOKOM CBOI HQyYHOUCTPa’KMBAYKOT Y NeAaromKor
paza, Hama npodecopka je MmyuahuM KoJierama yKa3uBaJia Ha 3Hauaj EMIIUPHjCKOT
HMCTpa)kMBamwa Kao JieJla CByKyIMHOT HAyYHOUTPaXUBa4YKor paja.

[Ipodecopka Cnobomanka KonctantuHoBuh-Buaiuh je jean o1 3ayeTHUKA
Hay4yHe o6pajie NoJiHO (JaHac 6U ce peKJIo PO HO) HHCIIMPHUCAHOT HAaCUJba.
Pey je 0 BUAy KpUMHHaJUTETA KOjU TeK OBUX I'OJJMHA J06Uja aJleKBAaTHO
MeCTO Yy KPUBUYHOIIPABHOj HayLW. TeMe Koje je IpOTEeKJIUX JelleHu]ja, Kao
npeTeya caBpeMeHe KPUMUHOJIOLIKE MUCJIU, Hay4yHO ob6pabhuBaJia npode-
copka KoncranTuHoBuh-Bunuh, Tek y paHammwe goba jJobujajy nyHU
Hay4YHU JIETUTUMUTET. Kpyr cBOr Hay4YHOT UCTpaKUBakba 3amnoyesia o6pajgoM
HAaCUJIHMLITBA XeHa, a 3aTBOPUJIa carjle/laBambeM XKeHa Kao XXpTaBa Hacu/ba.

BuiejelieHUjCKH e JaroKy paj TpopecopKe NPOTeKAO je 6e3 ujejHe MpJbe.
OHH, 3060T KOjUX CMO CMH MU OBJI€ V¥ KOJIEKTUBY-HAIIU CTYAEHTH, HUCYy UMaJIU
OCHOBA 3a NpuMe/i6e HAa HAYMH Ha KOjH UX je OHA MoJjyyaBaJia 3HambHUMa U3
o6sactu KpumuHosioruje v [leHoJiorvje, a moroToBo He 3a BaJIOpU3al|1ijy 3Hakba
MIOKa3aHOT Ha UCTTUTUMA.

[Ipodecopka Ciobomanka KonctanTuHOBUh-Buuh je yremesbuBay BUukTUMU-
JIOTHje, Kao noce6GHe KPUMHUHOJIOUIKE JUCIUIIIMHE. TUMe Cy y HayYHO] jABHOCTH
IIMPOM OTBOPEHH XOPU30HTH 32 CBE0OYXBATHO Carye/laBame KPTBe KPUBUYHUX
JleJ1a, Kao 3Ha4ajHor Cy6jeKTa y MOCTYINKY OCTBapHBabha KPUBUYHONPABHE
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3alITHUTE JPYIITBEHUX BpeAHOCTH. [Ipodecopka je U u jesjaH o ocHUBaA4Ya
BukTuMoJiomkor gpyimTtea Cpbuje.

AxTUBHOCTH Haule npodecopke ce HUCY HUCK/bYYUBO OrpaHH4YaBaJjie Ha
TeopeTCKo carjie/ilaBalbe GeHoOMeHa Koju Cy 6UINY GOKYCY lbeHUX UCTPa’KUBakba.
[Ipodecopka ce yk/bydyje y ocHUuBamwe U paj npeor COC tesedoHa 3a xeHe
Y [ely XXpTBe HacuJ/ba y LIMpPeM PeruoHy jyrouctouyHe Cp6uje. AKTHUBHA je
y OKBUPY APYIITBEHUX OpraHusanvja GopMUpaHUX 3a MpyKamke noMohu
KaTeropvjaMa CTAaHOBHMIITBA yTPOKEHUX OJi HACUJIHUYKHUX JleJInKaTa. then
aKTHBaH pa/i HUje NpecTao HU O4JIaCKOM y neH3U]jy. Koay TopCcKU UCTpaKUBauYKHU
paj ,pyuITBEHU U MHCTUTYIIMOHAJIHU OATOBOP Ha peMUuA“ Ny6JIMKOBaH je
2019. T'oguHe, fakJje WeCT TOJUHA HAKOH MpecTaHKa pajHor ofgHoca. Ucto
Tako, U MoHorpadcka nybrnkanuja ,Hacusbe npeMa xxeHama U jeliy y jaBHOM
MPOCTOPY", Kao pe3yJiTaT UCTpa*kuBamwa npodecopke KoHcTtaHTuHOBHUN-
Businh ca cBojuM KoJsiermHunama ca Hauler @akyJaTeTa, ajyd U ca JPYyTrux
Hay4YHOMCTPaXXMBayKUX aJipeca, yka3yje Ha BUllle/lelJleHUjCKM KOHTUHYUPaHU
paj npodecopke Kao CTPaCTBEHOT Nperaola KPpUMHUHOJIOIKE MUCJIH.

CBoje cJ1060JHO BpeMe KOPUCTHJIA je 3a OCeTe KYyJTYPHUM Npupejbama.
Buuia je Jby6HTEJb U TO3HABAJIAL, POKEHPOJIA-My3UKe HbeHe, ajli U MJIaJL0CTH
MHOTUX JIpYTHUX, aJlU U JPyTUX BpCTa My3uKe. tbeH npodecroHaIHU aHTaXXKMaH
je 60 KOMILJIeMeHTapaH ca NMopoAUYHUM obGaBe3aMa. Huje mo3Bosiuiia fa
joj 6pojHe mpodecrHoHa/SHE U JPYUITBEHO OJATrOBOpHEe o6aBe3e O0Texajy
nopoAu4yHo GyHKIMOHUCAbe U HeECeOUYHY oCcBeheHOCT HajbMKKUMa-Khepu
Buau u cynpyry Muhuy, 11To Huje HUMaJIo JJaKo HAallMM KOJIETUHULIMMA Ha
BETPOMETUHHU yCKJIahHUBaawa MyHOr KanaluTeTa NPUBAaTHOT U podecuo-
HaJiHOT QyHKIIMOHUCaka. tbeHa MupHoha, CKPOMHOCT, O/ICYCTBO OBHUILIEHUX
TOHOBA Yy KOHBEP3alUjH, Jby0a3HOCT U OJICYCTBO XeJbe 3a yJa3ak U IPOAYKI U]y
KOH(}JIMKTA, Kao U yyelihe y KOHQJUKTUMA, TPAjHO Cy 00€JIeKUIIHU BUILIEJe-
LleHHUjCKO IPUCYCTBO NpodecopKe y akTUBHOCTUMA KaTepe 1 pyrux opraHa
dakyaTeTa.

Kaxxy MyZpu /byiu 1a ®KHUBOT YOBeKa NIpecTaje KaJ, HecTaHe cehame Ha wera.
[Ipodecopka Cnobonanka KoHcTaHTHHOBUh-Buauh he TpajHo octaTtu y
cehawkbuMa BbeHUX HajMUJIUX, Kao U y cehabuMa 6pOjHUX KoJlera U npujaTesba.
IbeH Hay4HU onyc cagpkaH y 6ubauorpaduju KpUBUYHONPAaBHUX Hayka ocTahe
TpajaH NyToOKa3 MJaJUM HCTPpa)KUBayuMa.

[Topoauiy jour jeHOM Kc3pakaBaM caydenihe. Y uMme Katenpe 3a KpuBUYHO-
IpaBHe HayKe, U y CBOje MMe, 3axBaJbyjeM NpodeCcOPKU Ha BULIe/IelleHUjCKOM
ucnucuBamwy uctopuje Karesape 3a kpuBuuHonpaBHe HayKe [IpaBHor paky/TeTa
y Humy.

Cnaga joj!
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YIOYTCTBO AYTOPUMA

Onure HaMOMeHe

Pyxonmc pana xommjyTepckn obpaauTn kopuirhemem nporpama Word, y
¢doury Times New Roman hupuanua (Serbian-Cyrillic), (ocum
OPUTHHATHUX JTATHHUYHUX HABOJIA), BeInunHa donra 12 pt, pazmak
mmehy penosa 1,5. dopmar crpanuie Tpeda aa Oyne A4.

Oo0um pana

Jenan ayropcku Tabak - paj e Tpeba s1a uma Buie o1 40.000 kapakrepa,
oaHocHO 6.000 kapakTepa Kaja ce paju 0 IpUKa3uMa, ykibydyjyhn pazmake.

Je3uk u nucmo

Jesunm Ha KojuMa ce MOTy 00jaBJ/bUBATH PAJIOBH Cy CPIICKH, SHIJIECKH,
pPyCcKH, GpaHILyCKH U HEMAYKH.

HacuioB pana HacuioB paja xyuatu Bennanaom ¢oura 14 pt, bold, Times New Roman
Hac0B pajia IPUIIOKUTH 1 Ha €HITIECKOM jE3UKY.
AyTtop(u) He ynocuru nme(na) aytopa y TeKcT pajia 1a 6u ce 00e36e1n1a aHOHUMHOCT

penensupama. [Togamm o ayropy(uma) 6uhe T0CTYITHH PeaKIHj i IIPEKo
ACHCTEHT porpama.

IMogauu o npojexkTy Hiu
nporpamy*

Ha nuy npse crpanuue tekcra, peba HaBectr y ¢pycHoru ciexehe:
Ha3zus 1 6poj npojexra, Ha3uB MPorpamMa, Ha3uB HHCTUTYIIN]j e KOja
(uHaHCHpa mpojaKat.

Moxanu o YCMEeHOM

AKo je paJ1 610 M3JI0)KeH Ha HAYYHOM CKYITy Y BHIY YCMEHOT CaOIIITeHha

caonuTemy paua* IO UCTUM WUJTH CIIMYHUM Ha3HUBOM, IIOJATaAK O TOME Tpeﬁa HaBECTH Y OKBHPY
noceGHe HAIIOMEHe Ha JIHY [pBe cTpaHe TekcTa (hycHoTa).

Ancrpakr Armncrpaxt caapxu 100-250 peun.

Kibyune peun He Bue o 10 kJby4HHX pedd Ha CPIICKOM M eHIiIeckoM je3uky (Key

words).

HanomeHa 0 aHOHUMHOCTH

V TekcTy ce He cMejy KOPHCTUTH U3pa3u Koju yiyhyjy Wi OTKpHBajy
MACHTUTET ayTopa (HMp. ,,0 TOME BUACTH y HAallleM pajy..." HiH ,,...MOj paj
[0/ HA3UBOM ...~ ¥ clIMYHO). HeomnxoaHo je u30pucaTu U3 camor J0KyMeHTa
6110 Kojy mepcoHanty uHdopMaIyjy/ume Koje yiyhyje Ha ayropa. Mory ce
TIPUJIOKUTH JOKYMCHTH y ‘{HjCM OITUCY Kao M TCKCTY HEMa NEPCOHATTHUX
uHpOpManmja.

CTpyKTypa Tekera

1. VBon
2. Tlonnacinos 1
2.1. Tlognacnos 2
2.1.1.  Tloanacnos3
3. Tloanacnos?2
4. 3aksbydak
Hacnosu u nopnacnosu nuury ce ponrtom 12 pt, bold.

Jlureparypa (References)

Tluie ce HaKOH TeKCTa, Kao noceOHa cexuuja. IlopehaTu cBe jenunune
a30y4HHUM PEIOM IO IPE3UMEHY ayTopa, a KOJ UCTOT ayTopa, 110 FOAMHA
u3JaBama (01 HajHOBH]jE 10 HajcTapyje). MoauMo ayTope Aa UCKIbyde
KoMaHIy numbering, 1j. 6e3 6pojesa ucnpesn. ([Tornenaru Tadeiny Ha Kpajy
YIyTCTBA).

Pe3ume (Summary)

[Tumre ce Ha kpajy Texcta nocne Jlureparype, ayxxuse g0 2 000 xkapakrepa
(yxspyuyjyhu pasmake), Ha CPIICKOM U €HITIECKOM jE3HKY.

TabeJre, rpapuKoHH, CJIUKe

Ta6ene ypagutu y Wordu nimm Excelu.
dororpaduje, rpagUKOHE I CIIMKE JIOCTABUTH y popmary jpg.

AyTopcka npasa AyTopH pajjoBa IOTIIHCY]Y CarJIACHOCT 3a PEHOC ayTOPCKHX IPaBa.
W3jaBy nipeysery QBIIE,
Jocrasa pagoBa PanoBu ce mpenajy myreM OHJIAjH CHCTEMa 3a EICKTPOHCKO ypehupame

ACUCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index
IMMPUJIMKOM ITPEJAJE PYKOITUCA ITOTPEBHO JE JA AYTOPU
TIOITYHE CBE IIOAATKE O CEBU Y PYBPULIU "METATIOJALIA"
(AOWIMJALIMIA, 3BAILE, CTATYC, UHCTUTYLIMJA, TPAL,
JIP’)KABA), KAO U KIbYYHE PEUU 3A PYKOITUC.

* OBH OJAIK YHOCE Ce CaMO Y CJIy4ajy Aa paj HCyH-aBa HaBeleHe ycI0Be (MPojeKaT HIH CAoNIITeHe)
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YIIYTCTBO 3A HUTUPAILE IMTEPATYPE

HaBolheme murata Tpeba ypaautu Y _TEKCTY, Kao IITO je HAaBEACHO y ymyTcTBy. Py¢ HOTE KOPUCTUTH
caMo KaJia je HeOIXOJHO NMPY>KUTH NONATHO 00jalllbehe WU IIPOIPaTHH KOMEHTAp, Kao M Y CIIy4ajy HO3UBamba
Ha HOPMATHBHH aKT, CITy’KOSHa ITaCHIIa 1 OJUTyKe Cy/10Ba.

IuTaTH M NO3UBH HA JIMTEPATYPY Y TEKCTY M JucTa GubanorpadcKux jeAMHUNIA HA KPajy TeKcTa
Mopajy ce y mOTHyHOCTH ciaraTi. CBaky LUTAT U3 TEKCTA U MO3MB HA JIUTEpaTypy Mopa Ja ce Halje Ha JImcTH
6ubnnorpad)ckux jeaMHULA, OJHOCHO, CBaka OMOnMorpadcka jequHMLA HABEIEHA Y JIUTEpaTypu Mopa aa ce
nabe y tekcry. [To3u Ha Gubnrorpadceke jeJMHULIC HABOIM CE Y OPUTHHAIHOM IIUCMY, 6e3 peBolerba.

Bpcra paga Pedepenne— aureparypa IuTupame y TEKCTY
Kwmura, Kemzen, X. (2010). Onwma meopuja npasa u (Kemsen, 2010: 56)
1 aytop opoicase. beorpa: IlpaBuu dakynret
YHusepsuretay beorpany.
Kwbura, Dimitrijevié¢,V. Popovi¢,D. Papi¢,T. :
Bue ayropa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007: 128)
ljudska prava. Hapenuo nurupaieey TEKCTY:
(Dimitrijevi¢ et al. 2007: 200)
KosiekTiBHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax mm gneo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
KEbHTE K0ja nemackog Bundestaga. U Pavlovi¢,V. i
uma Orlovié,S. (Prir.). Dileme i izazovi

upupehuBaya | parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.

Unanak y Mapxkosuh, P. (2006). Ycras Peny6auke (Mapxkosuh, 2006: 36)
4acomucy Cp6uje u3 2006 — KpUTHIKHK TIOTIIEN. AHan

Ipasnoe paxynmemay beozpady. 2(LIV).

5-46
Enumknonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.

Wucturynuja Peny6muku 3aBozt 3a cratucTuky. (2011). (Pemy0mnidxu 3aBoJ 3a CTaTHCTHKY, 201 1)
Kao ayTop Meceunu cmamucmuuxu 6unmen. bp. 11.
TIpornuck 3aKOH 0 OCHOBaMa CHCTEMa BacIHTamba i :
obpasoBama. Cryacoenu enachuk PC. Bp. 62. Yu1. 12. 3aKoHa 0 OCHOBaMa cUCTEMa
2004. BAaCTIHUTama U 00pasoBama, Cii. 21acHuK
PC, 62/04
Cyncxke omnyke | Case T-344/99 Arne Mathisen AS v Pyc HoTa:
Council [2002] ECR 11-2905 wau Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] unu
Omnyxa Ycrasror cyaa IV-197/2002. Onnyka Ycrasuor cyna [Y-197/2002

Cayarcoenu enacnux PC. Bp. 57.2003.

EnextpoHcKH Wallace,A.R. (2001). The Malay archipelago

U3BOPH (vol. 1). [Electronic version]. ITpey3ero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 uu PDycHoTa:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
TIpeysero 24.5.2007. of Serbia. Tpeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi koris¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latini¢nih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljucujuci razmake.

Jeziki pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.
Autor(i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost

recenziranja. Podaci o autoru(ima) bi¢e dostupni redakeiji preko Asistent
programa.

Podaci o projektu ili
programu*

Na dnu prve stranice teksta, treba navesti u fusnoti sledece:
Naziv i broj projekta, naziv programa, naziv institucije koja finansira
projakat.

Podaci o usmenom saopS$tenju
rada*

Ako je rad bio izloZen na naué¢nom skupu u vidu usmenog saopstenja pod
istim ili sli¢nim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne redi

Ne vise od 10 kljuénih reci na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u naSem radu...“ ili ,,...moj rad pod nazivom ... i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

PiSe se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbu¢nim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

PiSe se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
Izjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACUIJA,
ZVANSE, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAOI1 KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopstenje)

—p
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi y_tekstu, kao $to je navedeno u uputstvu. Fus note koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slufaju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu

Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)

1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu

Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :

Vise autora Petrovié, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava iti

Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)

Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)

autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovi¢ i
ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(LIV). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i Fusnota:

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 ili Council [2002] ili

Odluka Ustavnog suda 1U-197/2002, Sluzbeni Odluka Ustavnog suda TU-197/2002
glasnik RS. Br. 57 (2003)

Elektronski Wallace, A. R. (2001). The Malay archipelago Navodenje u tekstu

izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15, November 2005, from
http://www.gutenberg.org/etext/2530 ili Fusnota:
European Commission for Democracy through European Commission for Democracy
Law, Opinion on the Constitution of Serbia, through Law, Opinion on the Constitution
Retrieved of Serbia, Retrieved
24, May 2007, from 24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢c.asp AD(2007)004-¢.asp




Collection of Papers, Faculty of Law, Ni§ (m51)

GUIDELINES FOR AUTHORS

General notes The paper shall be processed in MS Word (doc.) format: paper size A4; font
Times New Roman (Serbian-Cyrillic), except for papers originally written in
Latin script; font size 12 pt; line spacing 1,5.

Paper length The paper shall not exceed 16 pages.

An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script

Papers may be written in Serbian, English, Russian, French and German.

Paper Title The paper title shall be formatted in font Times New Roman, font size 14
Ppt, bold. The title shall be submitted in English as well.
Author(s) In order to ensure the author’s anonymity and preclude bias in the double-blind

peer review process, the author’s name and surname should not be included in
the article submitted for review. The data about the author(s) will be available
to the Editorial staff via the Assistant program.

Data on the project or
program*(optional)

In the footnote at the bottom of the first page of the text shall include: the
project/program title and the project number, the project title, the name of the
institution financially supporting the project.

Data on the oral presentation
of the paper *(optional)

In case the paper has already been presented under the same or similar title in
the form of a report at a prior scientific conference, authors are obliged to
enter a relevant notification in a separate footnote at the bottom of the first
page of the paper.

Abstract

The abstract shall comprise 100 - 250 words at the most

Key words

The list of key words following the abstract shall not exceed 10 key words.
The key words shall be submitted in both Serbian and English.

Note on author’s identity
(anonymity)

In order to ensure the author’s anonymity, the text of the submitted article
should not include phrases that refer to or reveal the author’s identity (e.g. “for
imore information, see our paper on....” or “ my paper titled...”, and alike). The
lauthors of the document must deleted their names from the text, with "Author"
land year used in the references and footnotes, instead of the authors' name,
jarticle title, etc. Also, author identification should also be removed from the
properties for the file.

Text structure

1. Introduction

2. Chapter 1
2.1. Section 2
2.1.1.  Subsection3
3. Chapter2

4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsections) shall be
in Times New Roman, font 12 pt, bold.

References

At the end of the submitted text, the author(s) shall provide a list of
References. All entries shall be listed in alphabetical order by author’s
surname, and each entry shall include the source and the year of publication.
When referring to the same author, include the year of publication (from the
most recently dated backwards). Please, see the table at the end of the
Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the References.
The summary shall not exceed 2.000 characters (including spaces) and it
shall be submitted in both Serbian and English.

Tables, graphs, figures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of copyright.
The Author’s Statement may be downloaded here.

Paper submission

[The articles are to be submitted via online editorial management system
IACUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* The data shall be included only if the paper is subject to such circumstances.
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CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided
below. Footnotes shall be used only for additional explanation or commentary and for
referring to the specific normative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic
units in the References, provided at the end of the paper. Each in-text citation and reference
entry shall be clearly cross-referenced in the list of bibliographic units and, vice versa, each
bibliographic unit shall be entered in the text of the submitted paper. The referential sources
shall be cited in the language and script of the original work (without providing an English

translation).
Type of work | References In-text citation
Book Jones, C. P. (1994). Investments: Analysis and (Jones, 1994: 123)

(a single author)

Management. New York: John Wiley& Sons.
Ltd.

Book Osterrieder, H., Bahloul, H., Wright, G., Firstin-text citation:
(a number of Shafner, K., Mozur, M. (2006). Joining Forces (Osterrieder, Bahloul, Wright, Shafner,
authors) and Resaurces for Sustainable Development Mozur, 2006: 31)
Cooperation among Municipalities — A Guide in- itation:
for Pracititioners. Bratislava: UNDP (Osterrieder et all., 2006: 45)
Joint Oxford Essential World Atlas (3rd ed.). (1996). | (Oxford, 1996: 245)
authorship Oxford, UK: Oxford University Press
(a group of
authors)

An article or a
chapterina
book with an
editor

Scot, C., del Busto, E. (2009). Chemical and
Surgical Castration. In Wright, R. G.

(ed.), Sex Offender Laws, Failed Policies and
New Directions (pp. 291-338).

New York: Springer

(Scot, del Busto, 2009: 295)

Journal article

Sandler, J. C., Freeman, N. J. (2007). Tipology
of Female Sex Offenders: A Test of
Vandiver and Kercher. Sex Abuse. 19 (2). 73-89

(Sandler, Freeman, 2007: 79)

Encyclopedia

Pittau, J. (1983). Meiji constitution. In
Kodansha Encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

(Pittau, 1983: 3)

Institution (as

Statistical Office of the Republic of Serbia,

(Statistical Office RS, 2011)

an author) Monthly statistical bulletin, No. 11 (2011)

Legal Education Act, Official Gazette RS, No. 62 Footnote: Article 12. Education Act,
documents and | (2004) Official Gazette RS, 62/04

regulations

Court decisions

Case T-344/99 Arne Mathisen AS v

Council [2002] ECR 11-2905; or Omojudi v UK
(2010) 51 EHRR 10; or Constitutional Court
decision IY-197/2002, Official Gazette RS, No.

57 (2003)

Footnote:

Case T-344/99 Arne Mathisen AS v
Council [2002] or

Constitutional Court decision IY-197/2002

Online sources

Wallace, A. R. (2001). The Malay archipelago
(vol. 1). [Electronic version]. Retrieved

15 November 2005, from
http://www.gutenberg.org/etext/2530 ; or
European Commission for Democracy through
Law, Opinion on the Constitution of Serbia,
Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

I —
(Wallace, 2001)

European Commission for Democracy
through Law, Opinion on the Constitution
of Serbia, Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

AD(2007)004-¢.asp

AD(2007)004-¢.asp
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