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YBomHa peu

[NomrroBaHM YU TAOIH,

[MpeacTaBmbamo BaM 6poj 103/2024 360opHuKa pagosa [IpaBHor paxyaTeTa
Yuusepsutera y Huiy, y moBehanom o6uMy 13 aKTye/THUX U KBaTUTETHHUX
HAy4YHUX pajioBa. TexXmwa ga y cBakoM 6pojy mmamo u onpehenu 6poj
KBaJINTeTHUX Pa/loBa eMUHEHTHUX HAyYHHKA Ha CTPAHOM je3HKY je OCTBapeHa
1y oBoM 6pojy (6 pagosa). Takohe, yBpuiTeHa je ¥ pyOpHKa pasoBa CTyeHaTa
Ca JOKTOPCKHUX CTYAHja, KOja je 1 OBOM IPHUINKOM IOCTHUI/Ia BUCOK HAYUHU
uuBo. Konneniuja 36opHuka v yoyayhe octaje victa - 06jaB/bHBarbe pajoBa Ha
cprickoM jesuky (hupuanhHa 1 narMHUYHA Bep3uja) ¥ paJoBa HA €HITIECKOM
je3HKY KOjU CY IIpe CBera HaMeHeHH! MPABHUYKOj MyOIUIH, aJTU U €A LITUBAMA
WHTEePeCaHTHUM M eKOHOMHCTHMA, UICTOPUYApUMA, COLIM0I03UMA U JpyTHUMa
13 TIPeTeXXHO APYLITBEHO-XyMaHUCTUYKUX HAyKa.

Y Huy, getiembap, 2024.

['maBHU ¥ OATOBOPHU YpeJHUK

[Mpod. ap Mupocaas J/lasuh
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Editor’s Introductory Note

Dear Readers,

We are pleased to present a new issue of our law journal Collection of
Papers of the Law Faculty, University of Nis (No. 103/2024), which contains 13
high-quality scientific papers on current issues. In line with the journal concep-
tual framework, we pursue the tradition of publishing papers in Serbian lan-
guage and a number of papers in English. This issue contains 6 papers in English
language. There is also a section containing high-quality scientific papers writ-
ten by doctoral students. The published papers are primarily intended for legal
audiences but they may be also interesting to economists, historians, sociolo-
gists and scholars from a range of social sciences and humanities.

Nis, December 2024

Editor-in-Chief

Prof. Miroslav Lazi¢, LL.D.
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HAS PUBLIC POLICY-MAKING BECOME A FULLY-
FLEDGED FUNCTION OF PUBLICADMINISTRATION
IN THE REPUBLIC OF SERBIA?”

Abstract: This paper examines the role of public policy-making by public
administration in Serbia as one of the fundamental functions of public
administration. By analyzing the normative framework and its applica-
tion, the paper explores its historical development and advancement in
recent decades. A set of regulations from 2018, including the Planning
System Act and accompanying bylaws on the policy-making methodol-
ogy, have laid the foundation for modern, evidence-based public policy
in Serbia. Using qualitative methods, including normative-dogmatic and
document analysis, the authors review the developments thus far and
provide recommendations for further strengthening of this function of
public administration in Serbia.

Keywords: public policy, public administration, governance, Serbia, re-
form, normative framework, effectiveness.

1. Introduction

The positive law of the Republic of Serbia, embodied in the Constitution,
legislative and other regulatory acts, defines the functions of the public and pri-
marily state administration, including the specific types of tasks: participating
in shaping government policy; monitoring conditions in specific administrative
areas; enforcing laws, other regulations, and general acts; resolving administra-
tive matters; conducting inspections; overseeing public services; developmental

' jasna.atanasijevic@dmi.uns.ac.rs ; https://orcid.org/0000000255279841

" dvucetic@prafak.ni.ac.rs; https://orcid.org/0000-0002-9140-5251

" The paper was a result of funding by the Ministry of Science, Technological Development
and Innovation of the Republic of Serbia, under Contract Registration Number 451-03-
65/2024-03/200120 dated 5 February 2024.
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tasks, and other professional tasks. However, in administrative law theory and
education, very little attention is given to the first of these functions even tho-
ugh this function has recently been extensively regulated and developed. The
established comprehensive normative framework for the preparation of public
policy documents is an important foundation for results-based management
and, therefore, a basis for the desirable public accountability of the public sector
(Atanasijevi¢, Aleksi¢, Stimac, 2015: 147; Dimitrijevi¢, Vudetié, 2021: 46). All of
this is meant to enable an increased effectiveness, openness (transparency) and
accountability of public administration, ultimately leading to a better quality
of life for all citizens. In the EU enlargement strategy for 2011 and 2012, in
addition to the adoption of the acquis communautaire (through 35 chapters),
the European Union started focusing on public administration and its reform,
including strengthening of its policy-making function and capacity (European
Commission 2011: 4; Fink-Hafner, 2013: 41-42; Ker-Lindsay et al., 2017, 513-514).

Over the last decade, under the influence of the New Public Management
doctrine, performance management has been introduced into the work of state
administration worldwide, including the developing countries (Dimitrijevi¢,
Vudetié, 2021: 49). In corporations, performance indicators are defined in terms
of contributions toward company goals, the most important of which is profit-
making. In the public sector, performance indicators are derived from public
policy goals. In the next step, this is compared with inputs, i.e. the money
spent across the entire administrative territory, parts of the territory, or at the
level of individual institutions. In this way, performance management (i.e. the
mechanisms used to ensure the efficient fulfillment of the purpose of public
administration) is directly linked to the planning system, i.e. the public policy-
making. Such a planning system serves to set goals, design instruments, and
develop indicators that would ensure the monitoring of effects and subsequent
evaluation of specific government interventions (Behn, 2003: 588; Bovaird,
Loffler, 2009: 15; Bouckaert, Halligan, 2008: 28; Hood, 1991: 5; Ingraham &
Donahue, 2000: 407; Moynihan, 2008: 6; Polit, Bukart, 2022: 57).

According to the State Administration Act, “State administration bodies
prepare draft laws, other regulations, and general acts for the Government
and propose development strategies and other measures to the Government
that shape Government policy”, and these tasks cannot be entrusted to other
administrative bodies.!

The aim of this paper is to provide an overview of the established nor-
mative-regulatory framework for public policy-making by the Serbian public
administration and identify possible gaps in terms of preconditions for fully
fledged policy-making functions in public administration. The paper posits the

1 Article 12 of the State Administration Act, Official Gazette of the Republic of Serbia, Nos.
79/2005, 101/2007, 95/2010, 99/2014, 30/2018 (another Act), 47/2018.
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hypothesis that the central precondition for success in a long-term sustainable
development in the Republic of Serbia, including several important structural
reforms, is a comprehensive and systematic approach to the function of public
policy-making, including the capacity in public administration, the latter be-
ing tightly related to the appropriate education programs and reform thereof.
Through a case study analysis of Serbian policy-making and planning reform,
the paper will demonstrate how properly formulated and implemented public
policies can enhance the effectiveness of government in terms of impact of all
reforms and activities aimed at improving the citizens’ wellbeing and enabling
good governance and greater accountability of public administration authorities
towards citizens.

To test these hypotheses, a qualitative research methodology will be
employed, including a normative-dogmatic approach and document analysis.
This approach allows for a deeper understanding of the complexity of the public
policy-making function within public administration and -identification of key
factors that contribute to its successful implementation. Hence, the paper will
contribute to the scientific field by providing new insights and recommenda-
tions for improving the functioning of public administration in Serbia. Some
of the presented evidence originate from the direct insights into the policy-
making reform in Serbia, given the fact that the first coauthor of this paper
was the first director of the Public Policy Secretariat (PPS) of the Government
of Serbia in the period 2014-2018, in charge of designing and conducting the
policy-making reform in the Republic of Serbia.

2. A brief overview of the state planning
origins in the Republic of Serbia

Before addressing the subject matter of our paper, it is necessary to
outline the impact of the socialist legacy on today’s approach to planning,
specifically on the tradition of state planning in Serbia. This tradition has been
present since the post-World War II times, including the period of socialism,
when five-year social development plans were prepared (Cepo, 1986: 79). At
that time, the Federal Planning Institute was established at the federal level
to provide expert support in drafting development plans, in close cooperation
with the Federal Statistical Office. This form of planning ceased to have full
function after the five-year development plan of 1965, but the practice and
an entire system of institutions and expert services within federal ministries
remained, including various state institutes that provided decision-makers
with necessary expert analyses (Maric¢i¢, Cvetinovic¢, Bolay, 2018: 7). The major
development directions were determined within the Communist Party and
were transmitted through party officials to various decision-making bodies,
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including local governments and economic organizations. In those post-war
years, when the state systematically began to provide for common needs, the
approach was far less participative, more centralized, and directive. When com-
pared with solutions in other countries, the solutions were simpler and more
universal (e.g., connections to water supply, electricity, and district heating were
introduced; the entire population was included in mandatory education and
health insurance systems; employees were insured against unemployment; the
right to compensation was provided, as well as assistance in job-seeking, etc.).

Since the early 2000s, Serbia has undergone a broad and comprehensive
transition reforms driven by the central idea of switching to a market economy
and its accompanying institutional framework (Stojanovi¢, 2018: 277; Uvali¢, 2012:
92-97). In this period, public policy-making occurred spontaneously but was
largely supported by international institutions and international development
projects (Uvali¢, Arandarenko, 2014: 233-234). The role of public administration
in creating public policies was perhaps the most important. However, throu-
ghout this period, the primary method of intervention did not begin with an
inclusive preparation of a strategy (i.e. by setting the policy) but was instead
carried out directly through the enactment of new regulations and specific po-
licy measures. The content of the reforms was mostly reflecting the well-known
transition agenda already experienced in other Central and Eastern European
countries a decade earlier than in Serbia (r initial macroeconomic stabilization,
liberalization, privatization, deregulation). Another stream of policy contents
was stemming from the parallel application of the EU approximation process,
which involved introducing new (market) institutes and related alignment with
the European Union acquis communautaire (Atanasijevic et al., 2015: 150). This
period of intensive reforms was further complicated by the deterioration of the
overall economic situation since 2008, when the global economic crisis broke
out (Uvalic¢ et al., 2020: 34). In the course of these intensive reforms, which are
still underway, there were numerous examples of direct policy interventions
where laws were amended in a short period of time (in urgent procedure) with
no prior impact analysis or proper consultative process. The reform of the
public policy-making function of the public administration was not compre-
hensively or systematically addressed during the first transition decade. There
were numerous initiatives and changes, more or less successful, mostly within
development projects, the results of which reflected a more modern approach
in some cases (such as the introduction of regulatory impact assessment, pro-
gram budgeting, and the government’s normative activity plan which had
no particular effect on improving management efficiency because it was not
integrated into the system. Nevertheless, the state administration as a whole
functioned according to old bureaucratic rules, while public policy-making and
results-based management were not systematically represented. In regulatory
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terms, all of this was changed during the second decade of transition reforms,
which will be discussed further in the paper.

3. The concept of public policy-making in Serbia

From the perspective of economic theory, the need for public policy in
a particular area is explained by a situation in which the free market does not
produce the most economically efficient outcome for society as a whole. Such
situations are referred to as market failures, meaning that a specific societal
need cannot be adequately addressed through the spontaneous operation of
the market (private production and trade influenced by the mechanisms of
“market competition”). In these cases, according to the criterion of economic
efficiency, state intervention is considered a justified means to compensate
for market failures (Chaminade, Edquist, 2010: 98; Greve, 2022: 23-37; Knill,
Tosun, 2021: 25, 39).

The typical situations of market failure are as follows:

(1) When private production and trade can affect third parties who are
not directly involved in the process, these are so-called positive and negative
externalities. For example, if someone hires private security, all the residents
of the building or neighborhood will benefit from the service (like free riders)
without paying for it. As a result, this service would not be profitable for either
the buyer or the seller and would therefore not be offered. This economic argu-
ment explains why defense and security are considered public goods.

(2) The next typical case occurs when buyers and sellers are not equally
informed about the subject of trade, or when the execution of a contract exceeds
the knowledge of one party, i.e., when there is so-called information asymmetry.
For this reason, there is a requirement for the registration of medicines with
the relevant state authority, and public policy in this area protects consumers
by mandating that sellers provide the necessary information during the sale.

(3) When there is significant market power (a monopoly) on one side of
the market, public policy is needed to protect market competition and prevent
the abuse of monopoly power.

Strategic decisions (i.e. public policies) are naturally made under condi-
tions of uncertainty and pertain to planning changes in society and economy,
which are complex and can only be indirectly influenced by the state instru-
ments (Kronsell, Mukhtar-Landgren, 2018: 1001). Decisions regarding state
intervention (or its absence) in addressing issues of public interest are made
within political bodies: governments, parliaments, and local authorities.

Evidence-based policy-making is one of the cornerstones of efficient and
effective public administration (Yuliani, Larasati, Kismartini, Yuningsih, 2022:
1701-1703). Public policy-making is most commonly defined as a cyclical process,
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the so-called continuous policy cycle (Hill, 2013: 153-160). The policy cycle stages
are: problem identification (data collection, problem analysis), policy definition
(setting goals, selecting measures, budgetary resources, impact assessment),
implementation, monitoring, and evaluation (Jann, Wegrich, 2007: 43; Knill,
Tosun, 2021: 31).

Every intervention in the realm of public policy begins with someone’s
initiative (Roberts, Bradley, 1991: 210). This initiative may come from a politician
in power, a public petition, or as a result of routine activities of civil servants
whose responsibility is to improve conditions in a particular area of public con-
cern (e.g., public transportation, public health, employment, environment). The
concept of the policy cycle mandates that the problem be thoroughly identified
first. In doing so, policymakers strive to consider the perspectives of all groups
affected by the issue (the so-called stakeholders), and to understand the root
causes of the problem as clearly as possible. It is crucial to collect all necessary
data using various research methods. In these analyses, all available knowledge
is utilized to better understand the root causes of the problem and provide a
basis for potential government intervention. Empirical research and analyses
conducted up to that point are used, along with theories from different fields
(such as economics, sociology, psychology, etc.). Information about the problem
is gathered from various stakeholders, and discussions are held to assess the
need for intervention and the potential effects of future measures.

The next step is to define public policy. First, realistic goals are set for a
certain period, usually spanning several years. Then, measures are determined
to address the root causes of the problem. It is crucial to allocate budgetary
resources, as every intervention (regulation, incentives, and education) incurs
costs. During the policy definition phase, there are often several options that
need to be carefully weighed. One possible option is to take no action at all!
An important factor in selecting measures is the assessment of their effects,
as it is advisable to choose the intervention that yields the greatest results
with the least resources. However, things often become more complicated, as
the economic criterion is not always the prevailing one; it is also important to
consider the criteria of fairness or solidarity (Knill, Tosun, 2021: 119).

Public policies are usually formulated in the form of so-called public
policy documents. These are most often strategies adopted by the Government,
and programs or development plans of local governments adopted by local
assemblies (Jerini¢, Vudeti¢, Stankovi¢, 2022: 48-49). At the very top is the
development plan envisaged in Article 99 of the Constitution of the Republic
of Serbia (2006), which expresses the most long-term vision of development
and is adopted, along with the spatial plan, by the National Assembly upon the
proposal of the Government. Although expressly envisaged in the Serbian Con-
stitution, this supreme long-term development plan has never been adopted in
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Serbia, while the last spatial plan (adopted in 2010) expired at the end of 2020.>
The development plan should be further elaborated by the Government through
the investment plan, prepared by the Ministry of Finance, which serves as an
important instrument for managing public capital investment projects. In the
hierarchy of public policy documents, the development plan is paramount in
terms of its significance and scope (covering 18 different planning areas). The
second most important documents are Government strategies, and programs
(for narrower areas) which can be adopted by individual ministries, while their
operationalization is stipulated in mandatory action plans, without which a
strategy cannot be valid. Along with these public policy documents, there is the
Government Program, outlined in the Prime Minister’s exposé to the National
Assembly, which establishes the main course of action and is operationalized
through the Action Plan for the Implementation of the Government Program,
as an important instrument for coordination within the Government. The
Economic Reform Program and the National Plan for the Adoption of Acquis
Communautaire are methodologically structured according to EU requirements;
they have to be substantively referenced in public policy documents, as these
are derived plans for specific areas where coordination with the European Union
is required, along with unified monitoring of their implementation.

During the implementation period, it is advisable to monitor the exe-
cution by collecting data and reporting regularly. This is typically done by
public administration officials, but non-governmental organizations can also
be involved. During implementation, and certainly at the end of the “validity
period” of a given public policy document (such as a strategy), good practice
calls for an evaluation of the public policy effects, aimed at assessing whether
the intervention was successful. Good practice also dictates that the evaluation
be carried out by an independent body rather than by the public administration
responsible for implementing the specific strategy (Knill, Tosun, 2021:173-198).

However, in practice, public policymaking does not always follow the
“procedural” and “linear” approach described above, step by step. In other
words, not all decisions in the realm of public policy are made based on these
methodologically “ideal” principles. Many factors contribute to deviations from
this ideal flow in practice. Additionally, there are issues referred to as “wicked
problems,” such as unemployment or the lack of appropriate qualifications
among job seekers, and the emigration of educated individuals. These problems
require a special approach, the skill of critical reflection, interdisciplinary

2 The spatial plan focuses on polycentric and balanced development of the country,
covering a wide range of topics, from urban development to environmental protection. The
latest Draft Spatial Plan of the Republic of Serbia covers the period 2021-2035. Early public
consultation began in 2021, but the Plan has not been officially adopted yet.

3 Articles 20-22 of the Planning System Act, Official Gazette of the RS, No. 30/2018.
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analytical efforts, communication skills, negotiation, as well as creativity in
finding solutions and flexibility for subsequent reactions (Head, Alford, 2015:
719-728; Termeer, Dewulf, Biesbroek, 2019: 174-176).

4. Improvement of the Public Administration
Planning Function in the Republic of Serbia

As already noted, in the first decade of the new millennium, public policy-
making and results-based management were not systematically represented. A
functional analysis of the state administration conducted by the World Bank
during that period revealed that only 8% of positions in the central admini-
stration were dedicated to public policy creation and monitoring (World Bank,
2016: 26). The lack of coordination and methodological consistency resulted
in many discrepancies between the enacted laws. Reforms often took place in
a fragmented manner, without a clear plan or strategic framework. In practi-
ce, there were numerous examples of enacted laws that were not adequately
aligned with existing regulations, thus further burdening the implementation
of reforms. The disconnection between different sectors of the administration
resulted in duplicate norms and contradictory regulations. The decision-ma-
king processes did not always follow the methodological framework designed
to ensure the coherence and comprehensiveness of reforms.

In the Republic of Serbia, the Public Administration Reform Strategy
(2014)* was adopted on 24 January 2014 and elaborated in two action plans for
the periods 2015-2017 and 2018-2020.

Following the first external evaluation of the 2014 Public Administration
Reform Strategy, the Public Administration Reform Council issued a Conclu-
sion, endorsing the findings and recommendations of the external evaluation
and initiated the process of drafting the Public Administration Reform Strategy
for the period 2021-2030.5 One of the many elements of the 2014 Strategy, as
well as the current 2021 Public Administration Reform Strategy, focused on
strengthening the planning and coordination function. The recently established
Public Policy Secretariat (PPS) of the Government of the Republic of Serbia was
in charge of this task. The reform of the planning function from 2014 to the
present has been based on several key elements, which will be described below.
This reform was thoroughly planned within the 2016 Strategy for Regulatory

4 The Public Administration Reform Strategy in the Republic of Serbia, Official Gazette
Nos. 9/2014, 42/2014-corr., 54/2018.

5 The Public Administration Reform Strategy in the Republic of Serbia for the period 2021
to 2030, Official Gazette of the RS, Nos. 42/2021, 9/2022.
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Reform and Improvement of the Public Policy Management System, prepared
by the PPS and adopted by the Government.®

The basic elements of the reform were incorporated into the Planning
System Act (2018).” The first co-author of this paper was the first director of
the PPS from 2014 to 2018, in charge of devising the main elements of the po-
licy-making reform in Serbia, which was developed on the basis of numerous
prior analyses and in the course of a broad consultative process (in line with
the principles it promotes), and in line with two regulations later adopted by
the Government: the Regulation on the Methodology for Public Policy Manage-
ment and the Regulation on the Methodology for the Development of Mid-term
Plans for State Administration Bodies.® The idea behind these regulations was
to create a system that would ensure comprehensive and coordinated planning
of various state interventions, taking into account budgetary constraints and
ensuring the achievement of priorities, an appropriate level of involvement
of various actors within the government as well as the broader public. It also
aimed to improve coordination across different areas of planning (via various
responsible bodies) and to rely on established analytical tools in decision-
making. The previous system, based on the Weberian bureaucracy principles,
relied on procedures that prescribed every activity in advance, thereby shifting
the burden of decision-making onto the body that adopted the procedures. The
success of the public administration’s work was reduced to checking compliance
with procedures, with a focus on procedures related to the use of assets and
budget spending (audited by the State Audit Institution). In the next subsection,
we will analyze the main directions of the reform of the planning function.

4.1. The main directions of the reform of the
Public Administration Planning Function

The first direction focused on establishing a methodological framework
for public policy development. A public policy cycle was introduced as a man-
datory methodology in the preparation of public policy documents. Procedu-
ral elements of the public policy cycle, such as mandatory consultations and
reporting, were made obligatory, while “analytical” elements were introduced
in a way that their implementation depends on human resources and their ca-
pabilities (Atanasijevic et al., 2015: 146-147). At the central level, a mechanism
was established to check the “quality” of public policies, i.e. the consistency of

6 The Strategy for Regulatory Reform and Improvement of the Public Policy Management
System for the period 2016-2020, Official Gazette of the RS, No. 8/2016.

7 The Planning System Act of the Republic of Serbia, Official Gazette RS, No. 30/2018.

8 The Regulation on the Methodology for the Development of Medium-Term Plans, Official
Gazette RS, No. 8/2019.
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methodology application and the coherence of the content of various public
policy documents, which is overseen by the Republic Secretariat for Public
Policies through its opinions. A hierarchy and connection between different
public policy documents and other planning documents were introduced,
along with a typology of public policy documents. The basic elements of public
policy documents were defined. Thus, a strategy must include: a description
of the current state of affairs, general and specific objectives, an overview
of measures and indicators, a framework for monitoring implementation, a
report on consultations carried out, as well as an accompanying action plan
which (in addition to the aforesaid elements) specifies the responsibilities for
implementation, necessary financial resources and sources, and deadlines for
a period of several years.® The types of measures or public policy instruments
were defined to ensure the appropriate content of public policy documents
and to prevent the frequent occurrence of strategies being reduced to a “wish
list.” The measures were categorized as: regulatory (command-and-control),
informational and educational, incentive-based (various forms of subsidies),
organizational (partnerships or changes in organization), and direct provision
of goods and services.®

The second direction focused on linking public policy-making with other
planning elements within the Government to improve management through
the new planning system established by the Planning System Act (2018). Pri-
marily, this involved connecting public policy planning with budget planning:
when drafting strategies and defining measures, it became essential to define
the necessary financial resources for each measure and its link to the budget
program. Additionally, public policy planning was connected with management
in public administration organizations; medium-term plans for state admini-
stration bodies were introduced and linked to budget planning, which now
includes program-based organization (in addition to the existing functional
and economic organization). Lastly, public policy planning was linked with
regulatory planning; when planning public policy measures within strategies
and programs, it became necessary to anticipate changes in regulations. As
the goals of regulatory changes were now predefined, this strengthened the
foundation and quality of the Republic Secretariat for Public Policies’ opinions
on regulatory impact analysis.

The third direction focused on strengthening the institutional, organi-
zational, and professional capacities within the public administration at the
central level. The Republic Secretariat for Public Policies, a new expert orga-
nization directly accountable to the Prime Minister, was established within

9 Art. 14. Planning System Act of the Republic of Serbia, Official Gazette RS, No. 30/2018.

10 Art. 24 of the Planning System Act of the Republic of Serbia, Official Gazette RS, No.
30/2018.
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the Government. It has a function typical of central state bodies: to coordinate
public policies and support in planning, as well as to perform regulatory impact
analysis, which had been introduced earlier and was previously conducted by
the Government’s Office for Regulatory Reform and Regulatory Impact Analysis.
The Office, along with all its employees, was merged into the Republic Secre-
tariat for Public Policies. In the public administration structure, positions and
duties related to public policies were formalized in the Regulation on the Com-
petencies of Civil Servants working in state bodies." This Regulation thoroughly
regulates the behavior and general functional competencies in specific areas of
work, the method of determining them, and the areas of knowledge and skills
they pertain to. It also regulates study and analytical tasks,’> encompassing
areas of knowledge and skills for gathering and processing data from various
sources, including the ability to critically assess and analyze available informa-
tion, to prepare sectoral analyses, to prepare ex ante and ex post analysis of the
effects of public policies/regulations, to identify resources and costs necessary
for public policy management, to apply the methodology for preparing public
policy documents and the formal procedure for their adoption, and to apply
the methodology for monitoring, implementing, evaluating, and reporting on
the effects of public policies.

The fourth direction focused on strengthening the employee capacities.
Significant efforts were invested in this area, by providing numerous training
sessions, study visits, and professional development programs, both for em-
ployees of the Republic Secretariat for Public Policies and for several hundred
employees from various state administration bodies, as well as for collaborators
from the non-governmental sector. The training programs were mostly financed
through international development aid projects (such as IPA, etc.). Several basic
training programs for civil servants are regularly organized as part of the pro-
gram previously managed by the Government’s Human Resource Management
Service, now the National Academy for Public Administration; these regular
training programs are conducted by the employees of the Republic Secretariat
for Public Policies. The training programs cover specific topics related to impact
analysis, strategic planning, data usage and quantitative methods, regulatory
impact analysis, communication, results-based management, problem-solving,
negotiation, and reporting (general training program).

11 The Regulation on the Competencies for Civil Servants working in state bodies, Official
Gazette RS, No. 9/2022.

12 Art.19. Regulation on the Competencies of Civil Servants, Official Gazette RS, No. 9/2022.
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5. Concluding Remarks and Recommendations

As the analysis has shown, at the beginning of the transition period,
the lack of systematic application of analytical tools resulted in numerous
weaknesses in decision-making and public policy implementation processes.
Problems in evaluating and monitoring the implementation of public policies
led to a lack of feedback, which is crucial for the continuous improvement
and adaptation of public policies. The absence of prior impact assessments on
citizens and the economy often led to negative consequences and unforeseen
effects that were difficult to rectify. The lack of systematic evaluation meant
that many public policies were not tailored to real needs and conditions on the
ground. The absence of clear methodological frameworks for monitoring the
implementation of public policies made it difficult to track the progress and
success of implementation. Many decisions were made without adequate use of
analytical tools, resulting in fragmented and unsystematic reform implemen-
tation. Due to the lack of evaluation, weaknesses could not be identified and
corrected in a timely manner, which slowed down the reforms. The absence of
comprehensive analyses often resulted in adopting ad hoc policies, without a
clear understanding of long-term effects. Evaluation and monitoring of policy
implementation were not systematically integrated into decision-making pro-
cesses, which reduced both effectiveness and accountability. To overcome these
issues, it was necessary to improve methodological approaches, including the
use of advanced analytical tools and systematic evaluation.

In the period between 2014 and 2018, the foundation for systematic public
policy planning was established, embodied in the Planning System Act (2018).
Along with the accompanying elements of planning reform described earlier,
this significantly improved public policy-making, which was positioned as one
of the most important functions of public administration. This has been con-
sistently confirmed by a series of EU Annual Reports, which have highlighted
these advancements in their commentary for several years, while also pointing
out to some remaining limitations.

According to the 2023 EC Annual Report, progress in optimizing sectoral
planning areas has been slow, and there is a lack of mechanisms to ensure that
the Public Policy Secretariat’s comments are incorporated into final drafts of
laws and policy documents. Additionally, only 22 out of 40 public bodies have
adopted and published their mid-term plans for 2022-2024; the absence of or
tardiness in issuing annual government plans further complicates the sync-
hronization with other strategic documents, such as the National Plan for the
Adoption of the EU Acquis. There are also challenges concerning the systematic
use of public administration data in policy-making. Coordination between
the Ministry of Finance and the Public Policy Secretariat needs improvement
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to avoid discrepancies in financial impact assessments. The same refers to
the mechanisms for resolving inter-ministerial conflicts, which are not used.
Public consultations on draft policy documents were conducted, but only a
fraction of laws and regulations went through the same process; the results of
these (e-)consultations are not consistently published or explained (European
Commission, 2023: 16-17).

Improving coordination across different areas of public policy planning
can be achieved by establishing integrated strategic plans that encompass all
relevant levels of government. In Serbia, several such “tools” have been inte-
grated into the planning system. In addition to the overarching Development
Plan, it includes the Action Plan for the Implementation of the Government
Program, as well as the Government’s Investment Plan. Empirical evidence
from the European Union shows that countries which have adopted integrated
plans have achieved a greater level of alignment between national, regional, and
local policies. The process of harmonizing national laws with EU legislation,
known as the adoption of the acquis communautaire, requires a high level of
coordination between national and EU institutions. Examples from new EU
member states, such as Croatia and Bulgaria, show that a lack of coordination
with EU institutions resulted in delays in implementing key reforms and a loss
of public trust.

Due to technological advancements, large administrative databases are
increasingly available for alternative use, as well as various other data that are
not necessarily created for public policy purposes but can be creatively utilized
to understand citizens’ preferences, gather feedback, or improve the quality
of public services. For example, mobile phone usage data are being employed,
with the help of new analytical methods in the field of Big Data (including
machine learning and artificial intelligence), to optimize public transport by
tracking congestion in specific areas and routes, allowing for adjustments in
the frequency of public transport vehicles accordingly. Another use of new
technologies for more democratic and secure fulfillment of common needs is
blockchain technology, which is already being piloted in some cities for local
election voting; in some countries (such as Estonia), it is used for public property
ownership registries (cadastres). Technological advancements will reshape the
current role of the state, offering new opportunities for citizen participation
and the provision of public services. In this regard, innovations can comple-
ment well-designed public policies by enabling more efficient outcomes, or by
prompting a shift in the existing approach to public policy if conditions have
changed and technology has solved problems that previously required public
intervention.

All the aforementioned changes in the organization and functions of
public administration must be accompanied by appropriate alignment in terms
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of civil servants competencies and qualifications, as well as the trend of tran-
sforming public administration culture of unquestionable rules and imperso-
nal bureaucracy into open and creative organizations that, much like private
corporations, increasingly rely on knowledgeable individuals, who are eager
to continuously learn, take responsibility, and make competent judgments
within their subject-specific tasks on topics important to citizens. The key
prerequisite for the efficiency of this reform lies in changing the culture within
public administration but also in the broader community: from a bureaucratic
and hierarchical culture to a culture of equality, critical thinking and focus on
results and improvements in citizens’ lives. This shift is challenging but crucial
for the implementation of any strategy. It is evident that technological advan-
cements will reshape the existing role of the state, offering new opportunities
for participation and public service delivery. However, people are the key factor
in successfully changing the culture in public administration. Modern public
administration requires modern education. Higher education institutions need
programs that train individuals to think critically, and form judgments on the
basis of various sources and findings. From the above, it is clear that an efficient
public sector management system, based on the public policy concept, calls for
a greater reliance on people (their knowledge, judgments, and communicati-
on) and a lesser reliance on detailed procedures that prescribe every step in
policy-making, which is perceived as a strategic thinking process rather than
a proper administrative processes. To achieve this goal, some of the elements
of the bylaws regulating policy-making and mid-term institutional planning
may be considered for revision, in the direction which would relax the proce-
dural aspect and open space for introducing soft elements of governance and
methodology aimed at providing well-designed solutions to public policy issues
by the public administration.
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VIIPABE Y PEIIYB/IMIIH CPBHJHU?

Pezume

Oeqj pad ucnumyje jedny 0d ocHogHux ¢pyHKyuja jagHe ynpase y Penybauyu
Cpbuju - kpeuparse jasHux noaumuka. Hakon kpamxkoe ucmopujckoz ocepma
Ha peanusayujy ose pyHKYuje mokom nepuod coyujanucmuyko: ynpasoarsd, u
moxom mpaH3uyuje 9o-mux 2oduHa XX eexka, aHaau3upa ce HOPMAamMuUEHU OK8UP
KOjUu je ycnocmassbeH y nocaedhoj deyeHuju, ca pokycom Ha 3aKkoH 0 NAAHCKOM
cucmemy u npamehe nodsakoxcke akme Baade. Ogu nponucu ycnocmasuau cy
memesbe 3a ModepHo 06asbarbe PyHKyuje Kpeuparse jagHux noaumuka’y Cpouju.
Kpos keanumamueHy anaausy, ykay4uyjyhu HopmamugHo-doemameku npucmyn
u aHanu3y dokymeHama, pad Hyou npenopyke 3a yHanpehetoe ose gyHkyuje
jasHe ynpase, ca akyeHmom Ha ynompely aHaIumuy4kux aaama u cucmemcku
npucmyn pegopmama.

KmwyuHne peuu: jasne nonumuke, jasHa ynpasa, Cpb6uja, pegopme,
HOpMamueHU OK8Up, Kpeuparse jagHUX NoAumuKd.
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CYJACKA 3AIITHTA CTBAPHHX ITPABA™

Ancmpaxm: [Ipasna 3awmuma epahaHckux cybjekmugHux npasa je
npasHa padra Koja ce npumetvyje kada uzocmare do6po8obLHO 8plerbe
Hocuoya obase3ze y epahaHckonpasHoM OOHOCY, WMO y2poxcasa
ocmeapusarse npasgHo2 Yyusba cybjekmusHoz npasa. [1o6od 3a 3axmesarse
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(30CIIO) u npoyecHonpasHux odpedaba (3I1I1).
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Kapakmepucmuxe.

" andjelija@prafak.ni.ac.rs, ORCID 0000-0002-9146-2088

" lazic@prafak.ni.ac.rs, ORCID 0000-0002-5055-818X.

" Donpunoc koayTopke Auhenuje Tacuh mpezcras/pa pe3ynTar ucTpaknBarmba Ha
npojexTy ,,OfroBOPHOCT Y IPAaBHOM U APYLITBEHOM KOHTEKCTY" Koju prHaHcupa [IpaBHM
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1. YBOg

Bpuremse rpaljanckux cyGjeKTUBHUX TpaBa je MoHaliame cybjekara
rpalhaHCKOMpaBHOT OJHOCA Y CKIaAy ca oBnainhewmrma u o6aBe3ama, UITO
rapaHTyje peanu3anujy cafpxuHe cyOjeKTUBHUX MpaBa U OCTBApUBAbe
MpaBHOT I¥/ba (HaCTaHAK, U3MEHA, IIPEHOC WM MpecTaHak npasa). [IpaBHa
3amTuTa rpahaHckux cy6jeKTUBHUX ITpaBa ce 0CTBapyje Y CYACKOM MOCTYIIKY
Ka/ia n30cTaHe JOGPOBOJBHO BplIewe rpahaHcKux cy6GjeKTUBHUX MpaBa.

Y npaBHOj TeOPUjH je CIOPHO Jia 1Y je IPaBO Ha IPaBHY 3aLUTUTY €/IeMeHT
rpahaHckor cy6jeKTHBHOT IpaBa Koje je oBpeheHo vu mpeacTaBba moceGHO
cy6jeKTUBHO npaBo. [1o jeAHOM y4erby (MOHUCTHYKA, IMBHUIUCTHYIKA TEOPH)]),
MOoBpeioM Cy6jeKTUBHOT TTpaBa HacTaje Ty)k6a y MaTepujaTHOM CMUCTY KOja
HHje HUKAaKBO MoceGHO cy6jeKTUBHO mpaBo, Beh enemeHT moctojeher cy6jex-
THBHOT [TPaBa — 3aXTeB KOjU Ce aKTUBHPA y c/1y4ajy nmospege ([Tonosuh, 1974 :
245, 259; KoBaueBuh Kymurrpumosuh, /lasuh, 2008: 161, 388; Hukonuh, 2013: 11,
223). [Ipyrauuje y4eme, Koje npeosahyje y Teopuju npouecHor nmpasa, cMaTpa
MpaBo Ha MPaBHY 3aIUTUTY 8y TOHOMHUM jaBHUM CyOjeKTHBHUM ITPAaBOM Koje ce
rapaHTyje CBUM MPaBHUM cy6jekTrMa. TUTyaprMa nmpasa ce npr3Haje MpaBo
Ha MMPaBHY 3aLITUTY Ka0 MHAMBHUYATHO /bYA,CKO IMTPABO M3 KOPITyca MpaBa Ha
MpaBUYHO cyhewe rapaHTOBAaHO YCTAaBOM M HaJHAMOHATHUM MPOMHUCHUMA
(Merpyuuh, 2024: 28, 29). [Taxxwy 3acayKyje cXBaTame /a ,CMETABEM JIP-
YKaBUHE HaCTaje 3aXTeB Kao Cy6jeKTUBHO MPaBo... PeyeHo yorurre HUje ycio-
B/beHO BehuHCKMM cTaBOM /1a ip)KaBUHA HUje CyOjeKTUBHO IIPaBO, jep OTIeT je
IP)KaBUHCKM 3axTeB cy6jekTuBHO nipaBo...” (Kuexxesuh, [BeTuh, 2019: 1057).

[Mopepn mpaBHe 3alITUTE HA HUBOY Jp)XaBe (HalMOHATHA 3aIUTHUTA),
parudukanujom [IpoTokosna 1y3 EBporcKy KOHBEHLIMjY 3a 3aLUTHUTY JbYACKHUX
IpaBa ¥ OCHOBHUX €/10007a’, oMoryheHa je olaTHa CyACKa 3alITUTA TpaBa Ha
MMOBHHY Npes EBponcKyUM cyzioM 3a 3alITUTY /bYACKUX NpaBa y Ctpas3bypy
(ECJBIN), y cny4ajy Kaja je moBpeny mpaBa U3BPIIKIIA jaBHa BaacT. ,,CBaKo
($U3UYKO MJTH IPABHO JIMLE MMa TPAaBO Ha HECMETAHO y)KHBakbe CBOje MMOBHHE.
Huko He MO)ke GUTH NHILEH CBOje UMOBHHE, OCHM Y jaBHOM UHTEPeCY U MO/,
yC/I0BHMMa NIpeABU)EHUM 3aKOHOM M ONMIUTHM Havennma mehynapopnor
npasa’™.

1 EBponcka KoOHBeHIIWja 3a 3alITUTY JbYACKHUX IIpaBa M OCHOBHUX €10001a, IOHETA je y
Pumy, 1950. rogune, a [Ipotokon 11952. r. Cpbuja je (kao unanuua JpxaBHe 3ajesHuLe
Cp6uja u Lpna T'opa) [TpoTokon 1 paTuduKoBaia 2003. FOAMHE, a IPUMEYje Ce Of 2004.
roguHe. Ca. aucm CLT - Mebynapodru yzosopu, 6p. 9/2003, 5/2005 1 7/2005 - ucnp. u Ca.
anacHuk PC — MehynapodHu yeoeopu, 6p. 12/2010 1 10/2015.

2 Y. 1llporokona.
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2. l'[pe/:[MeT, CBpXa U ME€TO/ 3alliITUTE CTBapHUX IIpaBa

CTBapHOINpaBHA 3aLITUTA je TPUMApPHO yCMepeHa Ha YCIIOCTaB/batbe
MMOBHHCKOT CTama olTeheHOr 1A KaKBo je GMJIO Ipe moBpeje mpaBa
(HaTypasHa pecTUTyLHja), @ TEK aKO TO HUje Moryhe oHZa Ha HaKHaZy
BpeJHOCTH CTBapu (HOBYaHA pectuTynurja). OCHOB OBe 3aLITHUTE JIEXKH Y
MpaBy TUTY/Iapa CTBAPHOT MpaBa ja cBako Tpehe nuile vckbyun ox yTunaja
Ha ctBap (ius excludendi tercii). [IpuHumMn cro6oaHOr Bpuiewa rpahanckux
Ccy6jeKTUBHHUX MpaBa MOXKe OMTH OTPaHUYEH jeZMHO 3aKOHOM Y jaBHOM
WHTepecy (eKcrmponpujalyja Wik OrpaHUYaBambe Caip)KMHE Ha T0je TUHUM
npeameTruMa (MO/HONPUBPENHO 3€MJBHILTE, LIyMe, KyITypHA Ao6pa UTA.).
Orpannueme mpaBa y jaBHOM MHTepecy HEYIIUTHO je U 3a EBpornicku cyg,
3a JbyJCKa IpaBa, y3 HaIJIacaK Ja je moTpeGHO 00e36eUTH 3aKOHUTOCT
MOCTYIKa U PAaBHOTEXY u3Mely MHTepeca 3ajegHHLIE U UHAVBUAYATHUX
npasa nojeguHana’. ,HuBo HakHaZe Mopa 6UTH ,cpa3MepaH’ y OLHOCY Ha
BpeJHOCT y3eTe UMOBHHE, IIPH YEMY Ce He 3aXTeBa HUTH ITyHa HAaKHAa/a, HUTU
MCTa BUCHMHA HAaKHAJe 32 CBaKy KaTeropujy auuiaBama uMoBrHe*. [1o ctaBy
ECJbII, ,nojam mo6pa (les biens) He moapasymMeBa caMoO CBOjUHY HA TeIeCHUM
cTBapuMa, Beh U MpaBo 3a/pKaBarma, MOTPAKHUBAKA, IIPABO Ha aKLuje, Ha
MaTeHTe, MIEH3HjCKO MPaBo, MIPAaBO Ha 3aKYMHUHY, HAa KIHjeHTeNy U APYyru
€KOHOMCKH MHTepPeCH y)XXHUBajy 3aLITUTY 5.

[ToBop 3a 3axTeBamwe Cy[CKe 3ALUTHUTE je yrpOXKaBamwe WU MOoBpena
HeKor Cy0jeKTHBHOT IpaBa ycies Koje je, 1Mo MpaBUly, HacTajaa UMOBUHCKA
VI HEMMOBHMHCKa 1ITeTa. [loBpesa cTBapHUX ITpaBa ce BPIIM HENOIITOBAkhEeM
obaBe3e y3[p)KaBama, TAaKo LITO je Tpehe nHlle TUTYyIAPy CTBApPHOT MpaBa
cmeTtano (oHemoryhuio viim oTexxano) Bpuiewe Hekor opnairhema. Pagmwe
MpaBHe 3aIUTHUTe Ce Peannsyjy y o4roBapajyhem mocrynky npaBHe 3aiiTHUTe
(mapHUYHM, BAHNAPHUYHM, U3BPIIHK). [locTynak 3aurruTe ce mokpehe Tyx6om
Koja cagpxu oapehenu Tyx6enu 3axres. Tyxuman Moxe Jja 3aXTeBa Aa Cy[,
YTBPZH OCTOjakbe, O HOCHO HETIOCTOjakbe HEKOT MTPaBa, MOCTOjakha YHbEHHULIa,

3 Jau u gpyru nporusB Hemauxke of 30. jyHa 2005, IpeAcTaBKe 46720/99, 72203/01 U
72552/01. https://www.vrh.sud.rs/sites/default/files/attachments/JAN%201%20DRUGI%20
protiv%20NEMA%C4%8CKE.pdf

4 Jlurtroy u gpyru nporus Benuke bpuranuje, npencraBske 9oo6/8o et seq., mpecyzga
op 8. jyna 1986, cTas 121, oa0HjeHa je xanba MOLHOCHUOLA MIPeACTaBKe a Mepe HaKHaje
y CJly4ajeBMMa HaLMOHAIM3aLMje MOPajy OUTH HcTe (TPXXUIIHA BPELHOCT) 3a IIPUHYAHO
oTkyrbeHy 3emspy (Harris, O’'Boyle, Warbrik, 533, gur npema Kpcruh, Mapunakosuh,
2016: 242).

5 Cnyuaj Gasus Dosier und Fédertechnik GmbH contra Pays-Bas, Exrtait clés d une sélection
des arréts de la Cour Européenne des Droits de | Homme et des décisions et rapports de
la Commission européenne des Droits de | Homme, Conseil de | Europe, septembre 1998.
https://www.stradalex.com/en/sl_src_publ_jur_int/document/echr_15375-89_oo1-1380.
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MOBpey MpaBa JIUYHOCTH WU UCTUHHUTOCT, OJHOCHO HEUCTUHUTOCT HEKe
ncnpase’. Tyxunan Moxe IpeJJIOKUTH /1A TY)KEHH YMeCTO JyroBaHe YHHHUAGe
naTy ogpeheHr HOBYaHU M3HOC WA U3BPILU APYTY YUHHUAGY.

Kop cypacke 3amrTuTe CTBAapHMX IpaBa pas/iHKyje ce CBOjUHCKA
(meTuTOpHA) M gpXaBUHCKaA (MOcecopHa) 3amTHUTa, Tako y Hemaukoj,
JluxTenurtajuy, Mahapckoj ura. (Boguuenuh, 2013: 280)%. Y npaBHoj Hayu ce
Pa3IMYMTO pa3Marpajy Kaacupukaumje Ty)x6H, O4HOCHO Ty)XOeHUX 3aXTeBa,
ca ogpehenum pasznrkama y MaTepHjaIHOM U npolecHoM rpahanckom mpasy.
Hajmnpe npuxsahena nogena y MaTepujaHOM NpaBy je Hogesa Ty)XO0u mpema
BpcTr rpahaHckor cyGjeKTUBHOT paBa (CTBapHONPaBHE, 00/TUTALHOHOIPABHE,
HacslefHe U Ap. Ty)x6e). CTBapHONpaBHe Ty)XO0e, TpeMa OCHOBY M3 KOra ce
M3BOJM 3aXTEB, /le/ie Ce Ha CBOJUHCKE — MEeTUTOPHe (PeMBUHIHKALMOHA,
ny6InIMjaHCKa, HeraTopHa, KOHGECOPHA, 3a/I0KHA UTA.) U JP)KaBHHCKe
(mocecopHe) Tyx6e. Y rpahaHCKoj MpoLecHOj TEOPHjH Ce BPIIH TO/e/1a TYXOH
npeMa CaZp>XHUHHU TPaKeHe IPaBHe 3alUTHUTe HAa: KOHAEeMHaTopHe (Tyx06e 3a
ocyzy Ha YUHU DY), AeKnapaTuBHe (Ty)X0a 3a yTBpherme) U KOHCTUTYTHBHE
(Ty>x6a 3a npenHavemwe). MehyTum, mocecopHu U MeTUTOPHU MOCTYILH CY
MOTITYHO Jpyradyujer npeaMeTa JOKa3MUBaba, peJIeBaHTHHUX IPUTOBOpa U
IOPYTHX KapaKTepUCTHKA. LI1/b OBHX TY)XOH je 1a BJACHUK MU LPYTH TUTY/Iap
CTBApHOT TpaBa Jobuje oxy3eTy HHAUBUAYaTHO ogpeheny crBap (in spe-
cies) WM Jia CIIpeYH Apyre pajilbe CMeTara CTBApHOT npasa. Mcru nusmb ce
MMOHEKaJ, MOXKe€ OCTBAPUTH M MOCTYIKOM 3aLITUTE Ap)XaBuHe. MehyTum,
,II0CECOpHA 3aLITHUTA JPXKaBHUHE Ce MPYyXKa [0 IocecopHUM Tyx6ama (§§ 858
u ap. BGB®), He3aBUCHO 0/, TOCTOjarba Ty)XMOYeBOT oBaitherba Ha Jp)KaBUHY
Y HEMOCTOjarba IIPaBa TYXXEeHOT Ja 3aupe Y TY)XHo4ueBy ApxaBuHy. [leTnuTopHa
3awtuTa gpxasuHe (§1007 BGB) samTuTy ocTBapyje Ha OCHOBY jadyer mpaBsa
Ha Jp)KaBHHY... MI3pa3 mocecopHa 3alITHUTA AP)XaBUHE MOJECAH je A 03HAYU
Pa3JIMKY CIIpaM CBaKe MEeTUTOPHE 3aLITUTE JP)KaBUHE KOja ce IPy’Ka Ha OCHOBY
MOBpe/ie MPaBa Ha AP)KaBUHY (10 peMBUH/MKALMjH, HETaTOPHjH, KOHdecopHjH,
KOH/IMKLIVjH, BEP3HjCKOM 3aXTeBY, OJIITETHOM 3axTeBy U 1p.)” (Boguuenuh,
2013: 278, 279). CMaTpaMo fa Cy MaTepHja/IHONPABHE IOJejie MOroOAHUje
Jla YKa)Ky Ha OpojHe pasnuke n3Mel)y OBUX MOCTyMaKa 3alUTHUTE, UAKO je

6 Y. 194 3axkoHa o mapuuyHoM noctynky (3I111), Ca. enactuk PC, 6p. 72/2011, 49.2013 -
oan. YC, 74/2013 - oan. YC, 55/2014, 87/2018 11 18/2020 1 10/2023 — Jp. 3aKOH.

7 Y. 196 3I1I1.

8 ,Anu pasznuka usmely nocecopHe v meTUTOpPHE 3aLITUTE JP)KAaBUHE MIOHErZe 3HAYU U
pasnuKy usMely BpCTa BlIaCTH Koje 3aIITUTY MPYXajy. Y Mahapckoj, 3a mocecopHy samrury
JpPXKaBHHE HaJIJIe)XKaH JP)XXaBHU OPTaH je HOTap IPH je JUHUILM IOKaIHE CAMOYTIpaBe, 0K
Ce MeTUTOPHA 3aIUTUTA JPXKaBUHE OCTBapyje nytem cyaa’ (Boguuenuh, 2013: 280).

9 Biirgerliches Gesetzbuch (BGB), zoreTr 1896. roguHe ca KaCHUjUM U3MEHaMa U AOMyHaMa.
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JIPKaBUHCKA TY>X0a KOHZEMHATOPHOI' KapaKTepa, Kao U CBe MeTUTOPHe
Tyx6e. KoHIeMHaTOPHUM TY>KGE€HHUM 3aXTE€BOM Ce TPAXKH /1 CYJ, HATIOXKHU
TY)X€HOM Jja Y KOPUCT TY)XHOILla HEIITO YYUHH, IPONYCTH UJIH TPITH.

3aTo Cy OAHOC MEeTHTOPHOT U IIOCECOPHOTr 3aXTeBa Pa3/TUYHUTO
peryjmcaHy y yIopeAHOM IIPaBy, @ YeCTO MOCTOjU UCK/byUere KyMyJalyje
0Ba [iBa 3aXTeBa, HIp. Y bearuju". Y HameM npaBy ce meTUTOPHA U TIOCECOPHA
Ty>x6a He MCKJ/bY4Yjy, a/IU Ce MO HhHUMa MpeJMeTH He Mory crajatH, Beh ce
HCTOBpEMEHO BOJe [Ba OJBOjeHa MocTynka. Mnak, paHUje OKOHYame
IETUTOPHOT TOCTYIIKA je pa3JIor 3a MPUTOBOP y JP>KaBUHCKOM IMOCTYTKY
(petitorium apsorbet possessorium). Llu/b ¥ npeaMeT 3alITUTE je UCTU —
KOHJIeMHAaTOPHH, MaKO ce KapakTep PpyHAAMEeHTAHO pas3jvKyje. 3aTO ce U
Ja/be APXXHUMO TIOfie/ie CTBAPHONPABHUX TYXOH Ha CBOjHHCKe (M€TUTOPHE)
U apxaBuHCKe (mocecopHe). Ca MpolecHOT acreKTa TyxX0e Cy jeJMHCTBEHU
MHCTPYMEHT KOjU MMa pa3inyuTe Ty)XOeHe 3aXTeBe.

3. Kapakrepucrike CBOjHHCKMX CTBAPHOMPABHUX TYXOH

Y oBOM pazy feTajbHuUje pa3dMaTpaMo CBOjUHCKY (METUTOPHY) 3aLITUTY
cTBapHuUX mpaBa. CBojuHCKe (MeTUTOPHE, petitum) Ty)x6e 3a 3aIUTUTY CBOjUHE
cy: Ty>x6a 3a moBpahaj crBapu o ocHOBY cBojuHe (actio rei vindicatio); Ty>x6a
3a noBpahaj cTBapu no gpkaBUHCKOM OCHOBY (actio Publiciana); Ty»6a 360r
CMeTara MM y3HEeMHpaBamwa CBOjuHe (actio negatoria). [leruTopHe Ty)G6e
cy 1 KoHecopHa Tyx6a (actio confesoria) u 3a0Ha Tyx06a (actio pignoris).
Perynucane cy 3aKOHOM 0 OCHOBaMa CBOjUHCKOIpaBHUX ogHoca (30CIIO)=,
aJv je caM MOCTYTAK Peryjaucal 3aKOHOM O MapHUYHOM nocTynKy (3I1I1).

3.1. Tync6a 3a noepahaj cmeapu (peusundukayuona myxc6a)

Tyx06a 3a moBpahaj cTBapu - peMBHUHUKALMOHA TY)X0a je meTUTOpHa
Ty)X6a KOjy MoJMKe BIAaCHUK MPOTHUB JPXKaoLa KoJ, Kora ce HeoBjamheHo
HaJja3u beroBa MHAMBHUAYATHO ofpeljeHa cTBap 3axTeBajyhu ga My oHa Gyze

10 /[Ip)xaBUHCKa Ty>X6a Huje Moryhay ciy4ajeBrMa Kajia je HemMoryh noBpaTax y npehaume
JP)KaBUHCKO CTame (HIIp. MCcedeHO je cTabio), ma ce mpobeM pelaBa yTBphuBamem
pazme cMeTama ¥ 3a6paHoOM Jla/ber CMeTama, a ToceGHOM TY)X60M ce Tokpehe mocTymak
3a HaKHaJly LITeTe.

11 ,Crajame je uckpyueHo y Ppaniyckoj, rae je unan 1265 3I1I1 uspuuur ga To He fonyuiTa.
VY Baxxehem HeMaukoM mpaBy je JomylITeHa KyMy/alyja MOCECOPHOT U METUTOPHOT
3axTeBay jelHOj TY)>XOU. AJIU IOK jeJHU CMAaTpPajy Ja Y TOM CJIy4ajy IIOCTOje ABa 3axTeBa
U 1Ba IIpeJMeTa CIopa, JPyTH JpXKe Aa je MOCpeAy jeflaH, a IPBUMa je BaKaH apryMeHT
Ja caMo Taj ctaB 06e36eljyje 1a ce XUTHUje MOCTYIA Y TOCECOPHOj CTBAPH, LITO U TPAXKH
weHa npupoga...” (Bogunenuh, 2013: 293, 294).

12 Ca. aucm CPPJ, 6p. 6/80 11 36/90, Ca. aucm CPJ, 6p. 29/96 u Ca. enactux PC, 6p. 115/2005
- ZIp. 3aKOH.
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BpaheHa y gp)xaBUHY Kako 6 peann3oBao opnairhemwa Koja My NMpHUIazajy.
[TleTutopHUM Ty)X6aMa ce MOXKe 3aXTeBaTH 3aLITHTA CAMO ITOBOJOM ITOBpeie
opnamhema n o6aBe3a MOBOAOM MHAMBHAYaNMHO ofpehene crBapu (man
WHAVBHYa/IN30BaHe TeHepUYKe CTBAapH) HA KOjOj TY)XHJAL, MMa MPaBO
CBOjUHe.

AKTHBHO J€ETUTUMHCAH Cy0jeKT 3a TOAHOIIEeHe OBe TyXGe jecTe
BJIACHUK CTBApH, OZIHOCHO CYBJIACHUK WJIH 3ajefHN4ap" . CyBlacHUK, OTHOCHO
3ajelHMYAP MMajy MPABO Ha TY)X6y 3a 3alITUTY MpaBa CBOjUHE Ha eIy CTBap,
a CyBJIACHMK MIMa ITPABO U HA TY>XOy 3a 3aLUTUTY CBOT IIPaBa Ha yJe/y CTBapu'.
Ha Heky Ha4MH, OBO je OACTYyIame Of MPaBUJIa O HY)XHUM CyllapHUYapHUMa,
KOje MOCTOjU aKo MO 3aKOHY WJIM 300T IpUpOZe MPaBHOT OJHOCA TYXXO60M
MOPpajy fia ce obyxBaTe CBa MUIA KOja CY YYECHUIIM MaTepPHja THOTIPABHOT
oJHOCa. YKOJIMKO HUCY CBU HY)XHU CcynapHu4apu obyxsahenwu, cyn onouja
Ty)>XOEeHH 3axTeB Kao HeocHoBaH (4. 211 3T1IT). 3a o6aBe3y oOyxBaTaka CBUX
HY)KHUX CylTapHUYapa Ha CTPAHU TYXKHOLIQ, Y TPOLIECHOj IUTEPATYPH CMATpPa
ce na Ty)kOeH!U 3aXTeB KOjU UCTAKHE CAMO jeJjaH Of, B/IACHUKA [TOBJIACHOT o6pa
MPOTHB BJIACHUKA OCTY)XHOT J06pa, Tpeba ,,0a61TH of Tpaxkewa’ (Mapkosuh,
1957: 217; MOTBP/HO O MTOCTOjakby aKTUBHOT HY)KHOT cyrnapHu4apcTsa u: Keua,
KuexxeBnh, 2022: 119)'5. AKTUBHO JIErHTUMHCAH [Ja MOJHece TYXOy je KaKo
BJIACHHUK KOjU je MMao APXKaBUHY A MY je HeoBmalrheHo ofy3eTa, TaKo U
BJIACHUK KOjU IPETXOAHO HUje UMAo ApXKaBUHY (HIpP. CTHILIA/IAL, CBOjHHE
Ha MOKPETHOj UHIUBUAYATHO oApeheHoj cTBapyu GUKTUBHOM MPELAjoM).
[TacuBHO lerUTUMHUCAH CYy0jeKT, 360r MpaBa Cjle/j0Bamkba CTBAPHUX IPaBa,
jecTe OHO /HLE KOZ KOTa Ce CTBAp HaJja3u y paKTHUUYKOj BIACTU Y MOMEHTY
nopu3sama Tyx6e, 6e3 0631pa LITO je OHO HUje O/ly3€eJI0 U3 AP)XXaBUHE TY)XHOLa
u 6e3 0631pa KOJTUKO je Lyro OMJIO Y IPXKaBUHU CTBapH.

Y cknagy ca 3akoHoM o ypelemy cyzoBa'® y IPBOM CTelleHy Ha/l/Ie)XXaH je
OCHOBHH CY7I, OCHM aKO BPeJHOCT IIpe/iMeTa criopa He omoryhasa nsjaB/buBame
peBu3Hje (40 000 eBpa y AMHAPCKOj MPOTUBBPELHOCTH, npum. aym). Onurte
je mpaBUJIO Za ce BPeAHOCT MpeJMeTa CIIopa pajiy HariaTe Takce yTephyje

13 B. . 43 30CIIO.

14 OBaj craB noTepheH je n y cyackoj mpakcu: ,,CyBJIaCHUK je aKTUBHO IETUTUMHUCAH A
3axXTeB 3a 3aLUTUTY [TPaBa CBOjHUHE HA 3aje JHUYKOj CTBAPH U 32 heHO Bpahame y fpxaBuHy
[OCTaBH y O/JHOCY Ha 1eny cyBiaacHuuky crBap’ (Ilpecyna Anenanuonor cygay Beorpagy,
K 4012/2021 071 8. 9. 2021. TOAHHE).

15 Kipy4HM aprymMeHT NpOTHB aKTHUBHOT HY>KHOT CyITaPHUYaPCTBA JIEXKH Y YNHeHUIIU 1a
ce Tako oHeMoryhaBa OoCcTBapHBame [paBa Ha MPaBHY 3aLITUTY jeJHOT Of, CylapHUYapa
YKOJIMKO OCTaJIM TUTYJIAPH He JKeJle [a 3allITUTe CBOje MPaBo.

16 Y. 25, cT. 1, T. 7 3aKoHa o ypehemwy cygosa, ,,Ci. rmacaux PC”, 6p. 10/2023.
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npema BpeJHOCTH KOjy MpeAMET CIIOpa UMa y BpeMe MOLHOLIeHka TyXoe.
BpenHocT npeaMera criopa y CBOjUHCKMM U P)XXaBUHCKYM MMapHULIAMa O
HermoKpeTHoCTUMa ofpeljyje ce mpema TP)KUILHO] BpeJHOCTH HEMTOKPETHOCTH
Koja je mpeameT cropa®. MehyTMm, yKOTHKO je Ty>KH a1, OYUT/IeHO CyBHUIIIE
BHMCOKO WJIM CYBHIIe HUCKO O3HAaYHMO BPEAHOCT IIpeJMeTa CIopa, cyz he,
HajKacHUje Ha MIPUIIPEMHOM POYUUITY, & aKO MPUIPEMHO POUYUIITE HHje
OZIPYKaHO, OH/IA Ha TJIaBHOj pacIpaBH, IIpe MTOYeTKa paclpaB/baka O TJIaBHOj
cTBapH, 6pP30 U Ha MOTroaH HAYMH Zia YTBPAH BPEJHOCT MPeJMeTa CIopa’.

Wck/pyunBa MecHa HaJJIeXXHOCT 3a cyheme y cmopoBuMa o mpasBy
CBOjUHE U APYTUM CTBAaPHUM IIPAaBMMa Ha HEMIOKPETHOCTH, CIIOPOBUMaA 360T
CMeTama Ap)XaBHHE Ha HEIIOKPETHOCTH, Kao U y CIIOPOBUMA U3 3aKYITHHUX
OZHOCA Ha HENOKPEeTHOCTH, ozpelyyje ce Mo moApyyjy Ha KOMe ce Hajla3u
HernokpeTHOCT>. Kazia cy y nuTamy MoKpeTHe CTBapH Bake IMpaBUJIa O OILITO]
MeCHOj Ha/IJIE)XHOCTH, TIPeMa KOjHMa je HaJlJIeXKaH CyJ, MeCTa mpeGrBaHIITa,
GOpaBHIITA UM CEAHILTA TY)XEHOT?', OCKM 3a Ba3/yXOIIOoBe 1 OpojoBe (mpema
MOJPYYjy yITUCHUKA).

[IpaBo Ha mogusame Ty)XOe 3a 3alITUTy CBOjHUHE ,He 3acTapeBa ™,
Ta4yHMje HYje OpOYeHO IPEKJTy3UBHUM POKOBHMA, ILITO Ce OJHOCH U Ha Apyra
CTBapHa Mpasa (Jpyro je mHUTame LITO CTBAPHE C/1y)XOEHOCTH MOTY MPeCTaTH
HeBplIekeM (3 rofuHe ycie] IIPOTHUB/bEHA BJACHUKA MOCTIY)XHOT 100pa
WJTH 20 TOgUHA OOMYHUM HeBpLIEHEM, LITO je TOTPeOHO YTBPAUTH CYACKOM
onnykom). [IpakTH4YHO, OBaj 3aXTEB UMa BJIACHUK KOjH je JIMIIEH JP)KaBHUHE
6e3 IIpaBHOT OCHOBA.

3IIT mpomnucyje o6aBe3He U paKyaTaTUBHE eeMeHTe Ty 0e. OGaBe3HU
esleMeHTHU TYXO0e cy: ogpelheme CTBApPHO U MeCHO HA/IJIEXKHOT Cy/1a, CTPaHaKa
M BUXOBHUX 3aCTYIMHHKA, Ca MOJAlMMa 3a UAEHTUQPUKALU]Y U MECTOM
npe6GUBaIUIITA, GOPABHUIITA UK CeLULITA, TPeAMeT Criopa, oapehenu 3axres
y morjeny rjiaBHe CTBApH M CIIOPeJHUX TPaXkKeka, YHIbeHHIe Ha KOojuMa
TY)XHMJIAL], 3aCHUBA 3aXTeB, ,0OKa3e KojuMa ce yTBphyjy oBe YrbeHHLe U MOTIHC
(un. 98 3I1IT). BpegHocT npeaMeTa cropa v paBHU OCHOB jecy paKyITaTUBHU
e/leMeHTH TyX0be.

17 Y. 21, ¢T. 3 3aKOHA O CYyACKUM Takcama, ,Ci. rmacuuk PC”, 6p. 28/94, 53/95, 16/97,
34/2001 — Ip. 3aKO0H, 9/2002, 29/2004, 61/2005, 116/2008 - fp. 3aKOH, 31/2009, 101/2011,
93/2012, 93/2014, 106/2015 1 95/2018.

18 Y. 26 3aKoHa 0 CyACKHUM TaKcaMa.
19 Yn.33, ct. 3 3111

20 Yn. 51 311

21 Y. 39, 40 3IIT.

22 Y. 52 3I1I1.

23 Bugwu un. 37, ct. 2 1 3 30CIIO.
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OcHoB 1 casip)xuHa Ty>XOeHor 3axTeBa oapel)yjy u mpegMeT goKa3uBama.
Llumb cBojuHCKe TYXOe jecTe moBpahaj cTBapH y Ap)kaBUHY BJIACHUKA ITO OCHOBY
npaBa cBojuHe. TepeT moKa3uBama 00e YUIEHHIE Ha KOjUMA Ce TeMeJsbU
Ty)XGeHU 3aXTeB — YHIbeHHULIE /1a je TY)XeHU BJIACHUK CTBapH, Kao U OHe Tfe
ce CTBap HaJla3H, je Ha TYXXHOLy — I10 IIPUHIIUITY , KO LIITa TBPAHU, TO Tpeba U ga
nmokaxke™4, Jla 6u ycreo ca Ty>KGeHUM 3aXTeBOM TYKHJIAll MOPa JOKa3aTH: ia
VIMa IIpaBO CBOjHHE U /la Ce CTBAp KOjy Tpeba mpefaTy Hajla3!u KOJ, TY)KEeHOT.

Joxkasusarse ceojure. Llnsb oBe Ty6e HUje camo yTBphuBame mpasa
cBojuHe, Beh nospahaj crapu. I[lpu ognyunBamwy cyg je BesaH TyXOeHUM
3aXTeBOM U He CMe /la IIPeKOPayM II0CTaB/beHU 3aXTeB. Tako, aKo HEKO TPaXXu
camo yTBphemwe npaBa cBOjUHe, He MOXe Ce IIPeCY/IOM HaJIOXKUTH U Ipejaja
CTBapHu aKo Huje 3axTeBaHa. Cyz, Ja O yAOBOBUO TY)XOEHOM 3aXTeBy 3a
Ipefajy CTBapH, Hajlipe Mopa Ja YTBPAHU Ja je Ty)XXUJall BIACHUK CTBAapH.
YKOJIMKO je CIIOPHO KO je BJIAaCHHUK, TO IIHUTame Ce MOCTaB/ba Kao MPeTXOJHO
nuTame. /IBe cy MoryhHoCTH - fja CyZ 0BO yC/I0B/baBajyhe muTame pa3MOTpH,
WTO je y 06aBe3H /la YYMHU YaK M ia MPAaBO CBOjUHE HUje CMOPHO (,CBaKHU
3aXTeB 3a OCYJYy Ha YNHUAODY y cebu pehyTHO caap)xu 3axTeB 3a yTBpheme”),
1 0 BbeMY Ce M3jacHH y 00pa3ioxKerby O TyKe, M/ /1a, Ha 3aXTeB CTPaHKe Koja
je ncraxkia mehynpegor 3a yrephemwe Kao HOBU 3axTeB 3a Npecyny y TOKY
NapHulle, 0 0BOM IIHMTakby MEPUTOPHO OAIY4YK™. Y IPBOM C/1y4ajy OfTyKa HeMa
obaBesyjyhu kapaxrTep, jep je 0 muUTamwy paBa CBOjUHE, Cy/, 3alIpaBo, CAaMO
3ay3eo CTaB, a Y pyroM CJy4ajy, Kpo3 yHollleme y JUCIIO3UTHUB Ipecy/ie, OHa
MOCTaje MPAaBHOCHAXKHA, YMMe ce Ze(UHUTHUBHO pellaBa CIOP O MOCTOjakby
jesHOr MpaBHOT ofHOCA nau npasa ([Terpyurih, 2024: 30). CBaKako, yKOJIHKO
ce Tpehe nuile jaBu Kao Ty)XuIal U TBPAM /a UMa CBOjUHY (HIIP. CAaBeCHHU
CTHILAJIAL, U3 HaYe/Ia [I0y3/aka, OAPIKaja), CyZ MOpa ITOHOBO /1a YTBPAH KO je
HCKJbyYWUBU BJIACHUK.

Ty>xunan npuaInKoM JoKa3uBamwa Jja je BJaCHUK CTBapU MOYKe KOPUCTUTH
BHUIIIe IOKa3HUX CPefiCTaBa M3 MapHUYHOT IIOCTYIIKA: jaBHe UCIIpaBe, CBeI0LY,
caciyliame cTpaHaka, yBuhaj Ha nuny mecra uth. He mokasyjy ce camo
YHIbeHUIIE Koje Cy OIIITeNI03HaTe U Koje je pyra CTpaHKa IpU3HaJa IIpeJ, CyLoM
y TOKY MapHULe, OCUM KaZa CyJ, U TO cMaTpa norpeGHUM. [JoKasuBame 3aBUCH U
o/l BpcTe cTBapy. HIp. yKo/IMKO je y TUTaklky HEIIOKPEeTHOCT, Hajje JHOCTaBHU)U
Ha4MH je oKasuBame U3BOJIOM U3 KaTacTpa YKOIMKO je Ty)XXujal, y1caH
Kao BJIACHUK CTBapH. YKOJIMKO HUje YIIMCAaH, 3 BAHKIBIDKHH je BJJaCHUK, MOPa
JI0Ka3aTH MOCTOjakbe CBUX OCHOBA IIPEHOCa CBOjUHE Of yIIHCAHOT BIaCHUKA
[0 ’era Kao CTHULAouA (HIp. Ja je mpojaBal, CTBAp HAC/IeL U0 Of yIHUCAHOT
BJIACHUKA, a OH je KYIIHO Off ibera). AKO ce [T031Ba Ha CTULAbe OPUTHHAPHUM

24 Y. 231 311
25 Y. 195 3I1I1.
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HAYMHOM, HIIP. OZPIKajeM, MOTPeOHO je a JOKa)Ke UCIYHheHOCT MPeTIOCTaBKU
33 OpUTMHAPHHM HauWH cTriama (/lasuh, 2024:36). OTyza ce oBakBe cuTyanuje
03HayaBajy Kao npobiem T3B. ,haBoinckor gokasusama’ (probatio diabolica).
Jokasusarse dpucasuqe myxmceroe. Tyxxunau, ja 61 ycreo ca Ty)XK6eHUM
3aXTeBOM MOpa [a JOKa)Ke [1a ce CTBAp Hajla3u Y paKTUUKO]j BACTH TYIKEHOT,
WJIH /Ia Ce HajJla3uJla Y MOMEHTY MOAM3amka Ty)X0e 1a je JTHLe ca3HABLIM 3a
CIop, CTBAP OTYHH /IO MK HamyCcTHUI0. AKO Ty)XeHH OTyhu cTBap miu mpaso o
KOMe ce BOZM IIOCTYyIaK, IapHHULA Ce MO)Ke JOBPIIUTHU Meljy UCTUM cTpaHKaMa,
OCHM aKo, y3 MPUCTaHaK 00e CTpaHKe, Ha MeCTO TY)KEHOT WJIH TY)KHOLA CTYITH
npubaBuIaL, CTBapu WM npaBa®. Mehytum, kaga Ty)XeHU Lp)XXU CTBapH y
Tyhe uMe, MOXke MMeHOBaTH /HLE 3a KOje APXKHU CcTBap (nominatio auctoris).
AKO ayKTOp IpHM3HA /ia TYXKEeHH JP)KHU CTBAp y HeroBo MMe U IpUCTaHe Ja
CTYIH Y IAPHHUILY Ha HEroBO MeCTO (2 TY)XXHJIAL, Ce C TUM CarlacH) Ty)XXeHH
ce ,ocmob6aha” mocTymnka, a Kao Apyra CTpaHa y MOCTYIKY jaB/ba Ce ayKTOP>.
Ty)keHH MOXXe Y CBOjUHCKOj TaPHUIM UCTULIATH [ Be BPCTe MPUTOBOPA
- JUJIaTOpHE U NepeMIITOPHe MpUrosope. /lu1aTopHyu NpUroBop ykasyje Ha
MpeypameHOCT TY)XX6eHOTr 3aXTeBa, a mepeMTOpHHU Ha HeocHoBaHoCT (Hukonwuh,
2024:376). [lM1aTOPHY IPUTOBOPY MIMajy 3a OC/I€AHILY IPUBPEMEHO O/ IaTahe
yCBajarma Ty)XOeHOT 3axTeBa Kao IMpeyparbeHor, Tj. HEOCHOBAHOT Y MOMEHTY
opnyuuBama. Cyz JOHOCH OJTYKY O Ofi0Hjaly TY)KOEHOr 3aXTeBa, ajlu Ce O
HOBOM M ICTOBETHOM 33aXT€BY MOYKe [TOHOBO OJ|/TyYMBATH KaZla IpeCTaHe MPaBo
Koje oBnairhyje Ty)XeHOT Ha Ap)KaBUHY. HIIp. OCHOB 3a 0Baj MPUTOBOP MOXe
6uTu Bakehu o6GnmuranuoHu ogHoC (3aKyr, ocTasa, mocayra...). Takohe, To
Mo)ke 6UTH Baykehu 0cHOB 3a oBrairhere Ha p)KaBUHY 110 HEKOM OTPAaHUYE€HOM
CTBapHOM MpaBy (py4Ha 3a/I0ra, IMIOA0Y)KUBabe, yioTpedba uty,).
[TepeMTOpHM IPUTOBOPU TPAJHO 010M]jajy TY)KOEHM 3aXTEB KA0 HEOCHO-
BaH, HIIP. TY>KEHHU HMCTHYE JIa je TOCTAao BJIACHUK CTBAPHM OJpiKajeM WU
CTHLIaFeM Off HeBJIACHHMKA aKO je y MUTalby MOKPeTHA CcTBap (exceptio poste-
rioris domini); ui¥ [a je CTBap KYIHO M 1a MY je TY)XH/IAL, TPOJA0 U Mpesao
Tyhy cTBap y Ap)KaBUHY 4MjH je BJACHUK IIPOJABaL, HAKHA/HO ITOCTAO (exceptio
rei venditae et traditae). HakoH moHoLIeHa OAJIyKe O OBOM MUTAkby, OJHOCHO
ozn0Hujama TY>KGEHOr 3aXTeBa, OBO MUTAbE C€ CMATPAa KOHAYHO PEIleHUM.
[TlepeMTOpHU pUTOBOP 61 GHO MTO3MBake Ha HAYe IO MOy3/1atha y KATaCTapCKY
eBUJEeHLIYjy Of, CTPaHe CaBeCHOI CTHIA0LA CBOjUHE Ha HEMOKPETHOCTHU
(JTasuh, 2023: 44).
Ha oBoM MecTy Ba)KHO je IOMEHYTH U JOCTa KOMIJIEKCHO MU Takbe MpaBa
Ha I0M, Ha Ha4MH Kako ra ogpelyyje ECJbII, a mpuxBara ra u YcraBuu cyz. Ha
ocHoBy kputepujyma ECJbII: ,nom je pusmuku orpaleH npoctop rae ce ogsuja

26 Y. 204 3I1I1.
27 Y. 220 3I1I1.
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NPUBATHH U IOPOJUYHHU XXHUBOT. Ped je o mpocTopy ca kojuma je ogpeheno nuue
OCTBapPHJIO JOBOJ/LHO jaKy W TPajHy MOBe3aHOCT, 6e3 063upa fa v 6opaBu y
’eMY 3aKOHUTO WJIH He, Kao U 6e3 063upa Ja 11 KOPUCTHU Te IIPOCTOPHje y
CBOjCTBY BIaCHWKA Wy 3aKkymnua™®. /la 61 Ty)KeHH 0CTBAapHO CBOje MPaBo Ha
ZIOM, Y TEOPHjH U CY[CKOj IMPAKCH Ce MOCTABHUJIO NMUTakbe 00aBe3e TYXKeHOTr
na Beh y mpBocTeneHOM MOCTYIIKY HCTaKHE IIPUTOBOP /i C€ KOPUCTH CBOjUM
MPaBoOM Ha JOM. YCTaBHH CyZ je, MehjyTrm, cTao Ha cTaHOBHILUTE Ja U camMa
OKOJIHOCT /1 je TY)XeHH YKa3MBao Ha YNEHUYHO CTatbe MOXKe Ja Ce Mo Beje
M0/, 3Ha4aj MpUroBopa: ,,Harme, ogHOCHUTE/bKA je CBE BpeMe TOKOM MOCTYTIKa
WCTHIAJIA Ja Y IIPeAMETHOM CTaHY )XMBH Of, 1972. TOAMHE, ja Cy Ty poheHe
u weHe hepke, na penoBHo naha 3akynmHUHY 3a Taj cTaH U A je pellemeM
CyZa — KOju 3aMelbyje yroBop O 3aKyIly IpeAMeTHOT CTaHa 0f 1992. FOJ1HE,
JIOHETHM TI0 MpeJJIOry HBeHOr cafia MOKOJHOT CyIpyra, yrBpheHo ja je oHa
4yaH mopoaudHOr gomMahuncTBa™. [lakne, omnyvyjyhu o mpaBy Ha gowm,
CYZOBH OJJIy4yjy O [Ba CYyIPOTCTaB/beHA MpaBa — MPaBy CBOjUHE, OZHOCHO
oBaurhewy BIAaCHHUKA /1a KOPUCTH CBOjy CTBAap, W MpaBy Ha goM. [IpaBo Ha
IIOM, IOK Tpaje, UCK/by4yje PaBo BlacHMKA Ha nmoBpahaj apxaBuHe cTBapwm.

YKOIHMKO Ty)KeHH U3ryou napHuuy ctude ogpehene o6aBese Koje ce Mory
CIpoBeCTH JOOPOBO/BHO Y oapeheHOM poKy vt ipuHygHUM 1TyTeM. TyKeHu je
o6aBe3aH /ja CTBAp BpPAaTH y MECTY y KOMe Ce CTBAp HaJla3H Y BpeMe JOHOIIeha
cyacke ogyke. [Tooaj TyxeHor y norieny o6rma Bpahatsa cTBapy 3aBUCH
op merose caBecHocTH. CaBeCHU Jp)Kajiall je IHLe Koje je orpaBIaHO BEPOBaJo
Jla CTBAp APXKU KAo BIIACHUK WJIM TUTYJIAP APYTOT MPaBa, OZHOCHO /1a je UMA0
opnamrheme Ha fp)xaBuHy. CaBeCHOCT Jp)KaBUHE Ce MIPETIIOCTaB/ba, a CABECHU
JpyKajial, oCTaje HecaBeCTaH OJi TPEHYTKA KajZia My je Ty»0a /J0CTaB/beHa,
aKo ce He JOKaXXe Ja je 610 HecaBecTaH U npe Tora. CaBectaH Ap)xaan Bpaha
CTBap y CTamy y KOMe Cce Hajla3uJa y MOMEHTY Ioau3ama Tyx6e. OH Kao
caBeCTaH ApKajal, He AyTyje HaKHaAy 3a Kopuinheme cTBapH, Kao HU 3a
yMamerme BPeJHOCTH CTBAapH HMJIM 3a mpomacT crBapu. [Inogosu (yGpauu,
MOTPOIIEHH, MPOTIAIK) MY MPHUIAZAjJy Y MOTIYHOCTH, Tako Aa Bpaha camo
IJIOZI0BE KOjU HUCY YOPaHH Kao caCcTaBHU fieo cTBapu®. HecaBecHu apyxanar
Bpaha cTBap ca mocrojehum nmmomoBuMma, a 3a y6paue, yHuurteHe, oryhene unu
MOTPOLIEHe IJIOZIOBE, AyTyje HaKHaAy BpegHocTH. O6aBe3aH je Ja HAKHAAU
IITETYy HAaCTa/y MOropLiarbeM MM Ipomnaurhy CTBapH, OCUM aKoO JOKaXe Ja
6u LITeTa HACTAJIa U [ja ce CTBAp HaJla3WJIa KOJ, BIaCHUKA

28 Tloapuka EBporicke yHwuje [IpaBocygHoj akagemuju, [IpaBo Ha gom, https://cref.
eakademija.com/images/pdf-pravni-koncepti/Pravo-na-dom.pdf , ctp. 3, mpuctyn cajry
9.11. 2024.

29 Y - 2486/2017, neramuuje: Yanosuh, 2021: 523, Tasi¢, 2022: 339.
30 B.um 38, ct. 112 30CIIO.
31 B.wun 39, ct. 3 30CIIO.
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Ty>XeHM KojU je U3ry6HO CBOjUHCKY NAaPHUILY M BPATHO CTBAP TYXXUOLY
MMa IIPaBo /la OJ, Hhera Kao BJIacHHUKa CTBapU 3aXTeBa HAaKHa/ly TPOLIKOBa Koje
je MMao OKO O p)KaBama CTBApU. TPOLIKOBU ce KIAacUPUKYjy Kao HYXHHU,
KOPHCHM M JIYKCY3HH, a IIPaBO HAa HaKHA/y 3aBUCH OJ, BPCTe TPOIUKOBA U OF,
CcaBeCHOCTH Jpxaoua. [IpaBo Ha HaKHaAy TPOLIKOBa Y Be3H Ca O p)KaBambeM
CTBapH je 06TMTallMOHHU 3aXTEB U MOXKe ce KOPUCTUTH y TPEKITy3UBHOM POKY
Ofi TpU TOJMHe, Of, JaHa IpeJaje cTBapy BracHUKY. CaBecHM Jp)Kaal MMa
MPaBo 1a 3aApXKu cTBap (ius retentionis) JOK My BJIaCHUK HEe HAKHA/IX BPEHOCT
TPOILIKOBA.

3.2. [Iy6auyujancka mymxc6a

[My6nuumjarcka Tyxo6a (actio Publiciana) je Tyx6a 3a moBpahaj apxaBuHe
CTBapH KOjy MOAYIKE Y3yKAlMOHM ApP)Kajial, — CAaBeCHU Jp)Kasal, CTBapH
(CBOjUHCKM Aip)KaJiall) KOjU ce Hajlasu y OAPKajy (MpeTnocTaB/beHu BIaCHHUK),
MPOTHB JIMIIA KOje MY je cTBap HeoBiaurheHo ofy3eso. 3axTeBa ce nopahajy
IpXXaBUHY 00yXBaTa MHAWBHAyanHO oapehene (nniu nHAMBUAyaTn30BaHe)
MOKPEeTHE W/ HeTIOKPeTHe CTBapu Mogo6He 3a oapxaj (/lasuh, 2024: 37).

[Ty6nuuujancka Ty)x6a je HaMemeHa y3yKallMOHOM JIP)KAoLly 33 BpeMe
JOK Tpaje CTHLame CBOjUHe oAapxkajeM. MehyTtum, oBy TyxO6y oH Moxe
KOPUCTUTH U KaCHHUje, HAKOH IPOTeKa POKa 3a ofpKaj. Takohe, oBy Tyx Oy
MO)Ke KOPHUCTHUTH U BIACHUK CTBAPHU KOME je MCTA OZy3eTa aKo JKelH Ja
nsberne mpo6eM fIOKa3MBakba MpaBa CBOjUHe, [OKa3yjyhu caMo jaun 0CHOB
Ip)KaBUHE Y OJHOCY Ha TY)XeHOT. AKO je Ty)X0a MOAUTHyTa IPOTUB BlIaCHUKA
CTBapH, BlacHUK he 106UTH CTIOp UCTUTIATHEM TIPUTOBOPA exceptio iusti domini.
[TacMBHO JIETUTUMHCAHO je JIMLE KOje je 0/y3e/I0 JP)KaBHUHY Y3YKalMOHOM
I PXKao1Ly, OAHOCHO CBaKo Tpehe /Miie KOJ, KOTa Ce Ta CTBAp HaJ/a3! y ApPXKaBUHU
Yy MOMEHTY NojiM3ama TyX0e.

[My6nmuumjarcka Tyk6a je BeoMa KOpHWCHA 3aTo mTO omoryhasa
MOCTH3ame )Xe/beHOr LIM/ba Ca OJIAKLUIAHUM TePeTOM [JO0Ka3uBama, jep ce
3a peasM3alMjy TY>XOEHOI 3aXTeBa He TPAXKU [OKasuBame CBOjuHe, Beh
y3yKanuoHe Ap)>XaBHHE, OLHOCHO jader oBiairherma Ha gpxaBuny.® OBo je
jesiHa cBOjUHCKA (IIeTUTOPHA) TY)X6a ca JP)KaBUHCKUM 0CHOBOM. [la 6u ycrieo
ca Ty)kOeHUM 3axXTeBOM 3a noBpahaj cTBapy, Ty)Xuial, He foKa3yje fAa UMa
npaso cBojuHe (6e3 063upa fa v ra UMa uau Hema), Beh gokasyje npaBHu
OCHOB CBOje [Jp)KaBHHe MOJ00He 3a PeIOBHU OAPXKaj Ha Koju ce mo3uBa. OH
MOpa [J0OKa3aTH IOCTOjatbe 3aKOHUTE CBOjHCKE JP)KaBUHE U ITPaBe IP)KaBUHe.
CaBeCHOCT ce MPETIOCTaB/ba, TAKO Ja HECABECHOCT JAP)XXaBUHE TYXXHUOLA
JOKa3yje Ty>XeHH. AKO Ce II031Ba Ha CTULIAke AP)KaBUHE HA OCHOBY BaHPeLHOT

32 Y. 38, ct. 6 30CIIO n un. 39, ct. 5 30CIIO.
33 Y. 41 30CIIO.
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oJpiKaja (3a Koju ce 3aXTeBa CaMO CaBeCHA APXXKaBHHA), OHJA J0Ka3yje caMo
I1a je y3yKalmMOHa CBOjUHCKA Ap)KaBHUHA TPajaia HEKO BpeMe, jep ce CaBeCHOCT
npernocTaBspa’t. HauenHo, ga 6u ycreo ca Ty)x6eHUM 3axTeBOM 3a MoBpahaj
CTBapH, TYXXHaL, Tpeba Aa JoKaXke Aa nMa 60/bH KBAJIUTET AP)KaBUHE Of,
TY)XEHOT Ka0 JpyKaolja CTBApH (MJIM CBOjUHY aKO je BIACHUK CTBAapH).

Kop nmy6nuuujancke Tyx6e ce ynopelyjy (paHrupajy) mperxogHa
IP)XXaBUHA TY)XHOLA U APXKaBHHA TYXXeHOT. Tako, aKko je Ty>KeHH ,,06u4aH’
IOpkazay, (HIp. HecaBeCTaH IMa HEMA YCJIOB 3a OJPXK3j), OHJA MPEFSHOCT
MMa TY)XXWJIAL, Kao Y3yKalrhoHU Apxkaial. MelyyTum, Moxe ce jecuTtu aa u
TY)XeHH MIMa y3yKaIlMOHY JP)KaBHHY, U Taja ce ynopehyje kBauTer lHUX0OBUX
Ip)XaBUHa®. Y cyKoOy Ap)KaBUHCKHUX OCHOBA OOJbH je OHAj ApiKaial, KOju nMa
IpXXKaBHUHY MOJOGHY 3a CTHLAb€e CBOjUHE PeJOBHUM OJP)KajeM (3aKOHUTA U
CaBeCHa Jp)KaBHHA) y O HOCY Ha Y3YKAITHOHOT /IP)Kaolia 3a BAHPEeAHH O PXKaj
(caBecHa gp)KaBHHA). AKO M TYXXWUJIAL, U TY)XeHH MMajy KBalTUPUKOBaHY
I pXXaBUHY oATOBapajyhy 3a cTullame CBOjUHe PeIOBHUM OZpXKajeM, cTBap he
MPUIIACTH OHOME KOjH je 0 3aKOHUTE Jp)KaBUHE JOLIa0 HA OCHOBY TEPETHOT
IPABHOT 10CJIA YIIPAB/bEHOT HA CTULIAkbe CBOjUHE (TPOJaja MK TpaMIia). AKO
Cy Uy TOMe jeIHaKH — 06e Ip)KaBUHE Cy MMOJ00HE 3 KCTH OJIP)KA]j — IPUMEbYje
ce mpaBuio: In pari causa, melior est conditio possidentis — nod ucmum ycaosuma
dpacanay cmseapu mpeba da uma 6obu nonoxcaj. To 3Ha4M [ja CTBAP OCTaje KO,
TY)XeHOT U TY>XOeHU 3axTeB he 6utu og6ujeH.

TyXynan Mo)Xe UMaTH UCTe 3aXTeBe Kao U KOJ, peMBUHUKAL[MOHE
TyOe y norneny Bpahamwa cTBapy U IJI0I0Ba, a TY)K€HHU UCTE 3aXTeBe Y
IorJiey TPOLIKOBA OJp)KaBamwa cTBapy. Ha 3axTeBe 3a mpezajy niogosa u
HaKHa/ly YTPOUIEHWX M MPOIYLITEeHUX IJIOJ0Ba, KA0 U Ha 3aXTeBe TY)XXeHOT
33 HAKHA/ly TPOLIKOBA (HY)XHH, KOPHCHH U JTYKCY3HH) CXOZHO C€ PUMEbY)Y
MpaBHUJ/Ia 32 PEMBUHAUKALUOHY TYXKOY.

3.3. Tync6a 3602 yaHemupaeatrsa e1acHuka

Tys6a 360r y3aHeMupaBama (yrpokaBara) BracHMKa (actio negatoria,
HeratropHa Ty)x6a) y BplIery CBOjHHe Ha CTBApH je MeTUTOPHA TYXX0a KOjy
MO/VDKE BIACHUK CTBAPH (MM MPETIIOCTAB/beHH BIACHUK) MPOTHUB JTULIA
KOje ra OrpaHHYaBa Yy BplIeky HEKOT CBOjUHCKOT oBjalrhema — Ap)XaBUHe
cTBapu uu oBnainhemwa ynorpebe viau npubupama miaogosa. Tyxb6eHum
3aXTEBOM Ce TPaXkH NpecTaHaK y3HeMupaBawa. OCHOB 3a NMOAH3abe OBe
Ty)x0e JIe)XU Y UCKJbYYHMBOCTH MPaBa CBojuHe. BracHuk cTBapu je oBnautheH

34 Y mpaxkcu o6e cTpaHe y4ecTBYjy y IIOCTYIIKY JOKa3MBaba, a IPETIOCTABKA CABECHOCTH
caMo 0JIaKIlllaBa MpaBHMU IOJI0XKAj. TaKo, aKo Ty)XXeHH OClopaBa CaBeCHOCT /p)XaBUHe,
TY)XHJIAll je MOPa JOKa3WBATH, MaKap MacHBHOM 0/J0PAHOM — OCITOPaBakheM HaBO/Ia TYKEHOT.

35 Y. 41 30CIIO.
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na o xopuirhemwa cTBapH UCKbyun cBako Tpehe nuue. OTyza 1 mpaBo Ha
3axTeB 3a IpeCcTaHAK HEOCHOBAHOT y3HEMHPaBamwa of, cTpaHe Tpehux nuua,
YaK M OHJA KaJia OHO HHje, U3PUYHUTO, 3aKOHOM npeaBruheHo .

[IpaBo Ha moaM3ame HeraTopHe Ty)x6e npunaga Gr3NIKOM HIIH IPABHOM
JIMIY KOME je Kao BJIAaCHUKY MJIM IMPETIIOCTaB/beHOM BJIaCHUKY M3BPILEHO
OorpaHHYaBa€e HEKOT Of CBOjUHCKUX oBjaurhewma®. To je Hajuyenrhe BracHuK
CTBapH, /I TO MOXKe GUTH M y3YKAIlMOHH APIKaial, T3B. IPETIOCTAaB/beHU
BracHUK. Ty)x6a ce mojvKe MPOTHUB JIMIIA KOje BPIUM y3HEMUPaBabe —
YUbeHeM UTH HeUHbeheM aKo je 06aBe3aH Ha Yhibere. AKO Y3HeMHPaBatbhe
BPILU y KM€ APYTora, OH ra MO)ke KMeHoBaTH (nominatio auctoris), Tako ja ce
Ha/Ja’be MAPHHIA MOXKE BOSUTH MPOTUB ayKTopa (MpernHavyeme Tyxoe).

Y3HeMupaBawe, OZHOCHO OrpaHWYaBame CBOjUHE CMETAameM je,
Hajueirhe, Ha HEMMOKPETHHUM, aJlkd MOXKE Ce M3BPIUMTH U HA MOKPETHHUM,
WHIUBUYyaHO ogpeheHnM cTBapuma (HIIp. oMeTame ynoTpebe ayroMmobu na,
MOJbOTIPHUBPEHUX MAIIWHA U CJ1.). YTPO)XKaBame CBOjUHe U y3HEMHpaBambe
BJIACHMKA Ce MOXKe M3BPLIMTH Ha pa3He HauuHe. To MOr'y GUTH HEOCHOBaHE
npereHsuje Tpehux nuua xoje cy mpahene xopuirhewem ctBapu, HIp.
npesa3 npexo tyher sem/bHIlTa, GaLame OTHaZa y Tyhy HHUBY, 3ay3UMare
3eMJpHLITA TOMepaeM Melje, yarmare pe3epBHOr K/by4ya ay TOMOOHIA U CII.
YecTo ce y3HeMHpaBame CBOjUHE Ha HEIIOKPETHOCTHMA BPIIH IPEKOMEPHUM
HMMHCHjaMa Koje Joa3e ca cycegoBor 3emspuinTa (6yka, aum, yah). Bracuuk
(mpermocTaB/beHH BIACHUK) MOXKe MOAMhU HEratopHy TyXO0y ako cy
WMHCHje TPeKOMepHe, OLHOCHO TaKBe /1a ce BhHUMa OTe)XaBa Kopuinheme
HETOKPETHOCTH TPEKO Mepe Koja je yobuvajeHa ¢ 063MPOM HA TIPUPOLY U
HaMeHY HEeNOKPEeTHOCTH M Ha MeCHe IPHUJINKe, UM KOjUMa ce IIPOYy3pOoKyje
3HaTHUja mTeTa’®. CMeTare MOXXe GUTH U3BPIIEHO W BepOATHOM PaZHhOM
KOja je OIIpaBJaHO /l0BeJIa IO PealHOT Y3HeMHpaBamwa, O HOCHO JJ0BeJa je Jo
oxpeheHor cyxaBamwa cBojuHcKor onaurhema (Hrp. TBpheme cycena 1a nma
MpaBo HeraTHUBHe Cy)KOEHOCTH BUAHKA, Tj. A BTACHUK HEMA MTPaBo rpajibe
arpazie u3Hazj oapeheHe BucuHe).

Y3HeMHpaBame Ka0 OCHOB HETaTOPHOT 3axTeBa Mopa /[a MMa TpajaH
KapaKTep WJIM Jla Cce TIOHAaB/ba. JeJHOKPATHO Y3HEMUPaBakbe, HIIP. MPOJas
MpeKo Miana 360r TpPeHYTHO MOIJIaB/beHOT My Ta, HUje JOCTOjHO 3aLITUTE.
[ToTrpebHO je 1a je 3acHOBaHO ofpeheHo cTame Koje ce MoXKe KBaTUPUKOBATH
Kao TPajHO y3HeMUpaBae IIpaBa CBOjUHe.

Tyxunat; Koz Ty)x6e 3a cMeTarbe CBOjuHe Tpeba Ja TOKaKe:

36 Y CI'3 Huje 610 moceGHUX OApesaba 0 0BOj TY)XOU, OCHM y C/Ty4ajy 3aLITHTE BIAaCHHUKA
OJ1 TM1ja KOje TBPJHU /Ia Ha HheroBoj CTBAPU MMa MPaBo CIYKGEHOCTH.

37 Y. 42 30CIIO.
38 Y. 530CIIO.
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- da je nacHuk uau 0a je keanugukosaru (y3ykanuoHu) opxcanay cmeapu
(ceojurcku dpacanay), 6e3 063vpa fa M UMa WA HeMa Jp)KaBuHY. Tyxuar,
HHje Ay)XaH Ja JOKa3yje Aa Ty)XeHH HeMa IPaBoO [0 OCHOBY KOra BpIUU
y3HeMHpaBamwe. OH JoKa3yje caMo Jla TIOCTOjU yIPOXKaBakbe HheroBor IpaBa,
a Ty)XeHHU floKa3yje ja je osnaurhed Ha oxpehene pagmwe Ha Tyhoj cTBapy,
HIIP. 1a UMa CTy)XKOEeHOCT MPosIa3a, Aa MMa oBaurherme U3 CyceJCKUX OJHOCA
Ha OCHOBY CyJcCKe ofjiyKe U cj1. Teper goka3uBama Majia Ha TY)XEHOT jep ce
CBOjMHA CMaTpa CI060LHOM Of CBAKOT OTPaHUYEba, A KO TBPAH CYIPOTHO,
TO MOpa Y JOKa3aTH.

- 0a je mysxceHU U38PWUO Y3HEMUPABAHE CBOjUHE CYHABAHEM HEKOR2
ceojuHckoz ognawhersa. Ty)Xunal je oMeTaH y Bpllely CBOjUHE aKO MY Ce He
omoryhaBa MoTnyHO Bplewe CBOjUHCKUX oBnairhema (aApxamwa, ynorpede
U ybupama mioznosa). Kao cmerame (y3HemupaBame) ce KBanuHKyje
cBako HeoBamheHo 3aAvpame y CBOjUHCKA OBjalrherma BIAaCHUKA MU
MPETIOCTaB/heHOI BJIACHUKA KOjUM Ce He OAYy3HMMa /JpXXaBUHA CTBApH.
Y3HeMmupaBamwe ce Bpur HeoBnaurtheHom ynorpe6om tyhe crBapy, u To Ha
[Ba Ha4YMHA: TaKo Ja ce He oHeMmoryhaBa HUTHU cy)XaBa ynoTpeba cTBapu
0[] CTpaHe BJIACHMKA (HIIP. HEKO MPOJIa3y KPO3 CyCeJoB IJIal, CaMo Kaja je
BJIACHMK OZICYTaH) M TAKO /ia Ce BJIACHUK oHeMoryhaBa fa Bpuu ynorpeby y
paHujeM 06GHUMY HIIH MY ce yroTpeba oTe)xaBa (HIIp. KCTOBAp MeCKa Ha y/1asy
y ABOPHIITE yCJ/Ief Yera je OTeXaH yja3 y ABOPHILITE, HMHUCHje Ca CyceloBe
napueJjie — nperepaHa Oyka, CIMBabe OTHAZAHUX Boja  ci1.). [[pema ocHOBY
y3HeMHpaBamwa, y3HeMHpaBabe MoXe OUTH caMo paKTHYKO (6e3 ucTuiama
MPaBHUX NPETEH3Hja) UK U IIPABHO U GpaKTU4KO (HIp. Kopuinhere myTa mo
OCHOBY TBpZiIbe /1a IIOCTOjU CIY>KOEHOCT POJIasa).

HeratopHa Ty>x6a MMa 3a IjU/b NpeCTaHAK Y3HEMHUpPABama, Kao U
3abpany Gyzyher yaHeMupaBama ako ce peMa MpuInKaMma MoXKe O4eKHUBaTH
na he ce ono nonosuTtu. Cyz ce Mopa KpeTaTH y rpaHHILIaMa Ty)XGeHOT 3aXTeBa.
Ty>xumaL MOXKe 3aXTeBaTH CAMO /ia Ce PeCTaHe Ca Pa/IibOM CMeTaba U OTKJIOHE
CpeJlCTBa CMeTarka, a MOXKe 3aXTeBaTH U Jia ce 3abpanu 6yayhe cmerame ako
ce MOXKe OYeKHBATH HeroBo rmoHassbawe. OJIYKOM ce HajlaXKke TYXKeHOM /ia y
ozpeheHOM POKY M O CBOM TPOLIKY ITOCTYIIH 10 IpecyAu. AKo He mpeay3me
oxarosapajyhe pagmwe go6poBossHO, npuMmeHrhe ce mpuUHYLHO U3BpLIEHHE.
AKO M3BpIIHU AY)XHUK He UCIYHHU 00aBe3y Ha YHIbeHe, HeUlbehe NN
TPIUbeHe YTBpheHY N3BPLUIHOM HUCIIPABOM, CyJ, MOXXe Y U3BPLIHOM MOCTYTIKY,
a Ha MpejJior M3BPIIHOI MMOBEPHOLQ, Ja HAJIOKH H3BPLUIHOM AYXXHHUKY
HaKHAa{HU POK M3BPIlLierba, a 3aTUM U HAIUIATy CyJCKUX ITeHaIa 3a CBAKH IaH
3azponmena®. [lopes Hanarama oapehene pagmwe pasu oTKIakama CMeTakha
Y y3[p)KaBama of 6yayher cMerama 1o OCHOBY HeratopHe Tyx6e, moryha je
¥ 06G/IMralMioHa 3aIITHUTA y MOCTYIIKY 32 HAKHAJY LITETe.

39 Y. 340 3aKkoHa o u3BpLIeHY 1 06e36ehersy.
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U xog, HeraTopHe Tyx0Oe ce Ty)XeHH MOXXe OpPaHUTH JUIATOPHUM U
[IepeMTOPHHUM IIPUTOBOPHMA, CXOLHO IMPAaBHUIMMA 332 PEMBHUHAUKALMOHY
Ty>x0y. Pagme ysHeMupaBamwa BIaCHHKA Yy BpLIEHY CBOjUHE MOPAjy ha
6y/sy HEOCHOBaHe, OZHOCHO NMPOTHUBIIPaBHe. BacHUK He MOXXe ycreTH ca
TY>K6€HHUM 3aXTEBOM 3a CMeTame, aKO TY)KeHH UCTaKHe ITPUTOBOP LA BPIIN
paZbe Ha OCHOBY IIPaBa, HIIP. KOHCTUTYHCAHE CTBapHE CIy)XOEHOCTH®, UTN
Ha OCHOBY jaBHOIIPaBHHUX MPONHCA, HIP. clipoBoheme KabioBa 3a IpeHOC
eleKTpU4YHe eHepruje. To je mepeMTOPHU IMPUTOBOD jep ce pafu O TPajHUM
npaBuMa. Y C/Iy4ajy Ja ce pajy O BpUIekYy PaAbU Ha TY)XKHMOYEBOj CTBAPH 110
opnamrhewy U3 TUYHe CAYKOEHOCTH TUIOAOYKHUBakha UIH yIoTpebe, pasu
ce 0 IU/IATOPHOM MpuroBopy. HeratopHa Tyx6a ce MOXXe KOPHUCTUTH U 32
3alITUTY OF, y3HEMHUPaBama Koje He ITOTUYe Of /by CKe pajibe, HIpP. BeTap
060pH APBO Y Cyce0BO ABOPHULITE, a BJIACHUK JPBETA He YKeJIH Jia T YKJIOHU.
KpuBwnija nuiia Koje BpIIK y3HEMUPABathe CBOjUHE HUje YC/IOB 3a epUKACHO
Kopuurheme HeraTopHe Tyx0e.

3.4. Kongpecopna mync6a - mymnc6e 3a sawmumy caymc6eHocmu

Koudecopna Tyx6a (actio confessoria) je meTuTopHa Ty>k0a 3a 3alITUTY
ciyx6eHoctu. OcHOB OBe Tyx0e je MocTOjarbe oBaurhema Ha [P)KaBUHY,
ynotrpeby vau npubupamme MI0J0Ba [0 OCHOBY HEKe BPCTe CIYKOeHOCTHU
- CTBapHe WJIY JINYHe. AKO je TO CTBapHa C/1y)XOeHOCT, KOPUCTH je BIIACHUK
MOBJIACHOT A00pa Kao TUTY/JAp CTBapHe CIY)XOEHOCTHU KOMe je BIaCHUK
MOCJIY)XHOT J00pa H3BPLIMO CMeTame JpP)KaBHHE IIpaBa OAYy3UMakbeM
WM OrpaHUYaBamkbeM CTBAapHe CIY)XOEHOCTH, HIIP. CAYXXOeHOCT myTa y
MpelU3UPAHMUM I'PaHULIAMa IPEKO MOCTYXXHOT Jobpa.

BracHuk moBiacHor fo6pa Moxke KOHPEeCOPHOM TY>X60M 3aXTeBaTU
Jla ce MpeMa BJIACHUKY IOCIY)XXHOT oOpa yTBPAU* IOCTOjake CTBapHe
Cny)XOeHOCTH MU [1a BTACHUK MOCTY)XHOT 00pa unu Tpehe uiie Kao TyXeHu
IpecTaHe ca pafbaMa KojuMa ce 0/ly3MMa M/ OTpaHN4YaBa BpIlehe CTBapHe
cnyx6eHoCTH*. AKTUBHY JIETUTUMAIIW]Y UMa U JIUILE KOje MMa OBJalrheme
Ha Kopuintheme cTBapHe ciy)x6eHOCTH (3aKymall, MIOAOYXHUBAIAL, UTH.)
Io6GHMjeHo O BIACHUKA MOBIACHOT A00pa.

Y nmpaBHOj Teopuju ce cMarpa Ja O6U U y3yKallMOHOM /[ P)Kaoly Ipasa
CTBapHe CY)K6eHOCTH KOjU MMa APXKaBUHY MOJ00HY 3a OLPXKaj C/Y)K6eHOCTH,
JO IpOTeKa poOKa ojpxaja Tpe6amo paru MoryhHoct xopuirhema
ny6auiyjaHcKe KOHpecopHe Ty)K0e MPOTHUB THLA KOje I'a OMeTa 0ly3UMabeM

40 360r TPajHOCTH CTBAPHUX CJY)KGEHOCTH U ITPEHOCA Ca CBOjITHOM Ha ITOBJIACHOM A00pY,
cMaTpaMo Ja ce paJu O TPajHOM IIPUTOBOPY.

41 Y. 56 30CIIO.
42 Yn. 57 30CIIO.
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Ip)KaBUHE MPaBa CTBapHe CIY)KO0eHOCTH (IPeTnoCTaB/beHH TUTY/IAP CTBapHE
cayx6eHocTH). Y TOKY OJpiKaja y3yKallMOHHU Jp)Kajal Tpeba Ja yXHBa
3AIUITHUTY NpeMa cBuM Tpehum nuumma, ocum mpema BIACHHUKY TOCTYXKHOT
no6pa Koju MOYke KOPUCTHUTH HEeraTopHy TyO0y 3a 3amtuTy cBojuHe. OCHOB 3a
OBaKBY TBP/ by MIOCTOjU y ayCTPHjcKoM npaBy®. Cpricku rpahjaHCKHU 3aKOHUK
HUje MpeJBHUIe0 OBaKBY MoryhHocT, asin cMaTpamo 7a je Tpe6a JO3BONTHUTH.
Ha ysykamuoHor gp)xaoua cTBapHe CIY>KGeHOCTH Ce CXOAHO IPUMEYjY
MpaBHJIa KOja Bake 3a MPETIOCTaB/beHOT BIIACHUKA KOJ, MyOIHUIHjaHCKe
Tyx0e. [TacCMBHO JIETUTHUMHCAHO je /TULe KOje je U3BPLUIMJIO OLy3UMatbe HJIH
cMeTambe CTyX6eHOCTH, O¥JI0 Kao BJIACHUK MOCTYXKHOT 06pa, 6vio kao Tpehe
JIMLe KOje BPIIU CMeTare CTBapHe C/y)X6eHOCTH.

Ila 6u ycreo ca Ty)k6eHUM 3aXTeBOM, TYXKHJIAI] MOpa /ia JOKaXke Za
je TUTYyNMap mpaBa oarosapajyhe crBapHe ciy)x6eHOCTH Kao BIACHUK WU
CYBJIACHMK ITOBJIACHOT 106pa MJIM Kao OBIalrheHy BpUIMJIAL, HEKOT CTBAPHOT
npaBa (MI0Z0y)XKHBamwe, ynorpeda, CTaHOBake) UM OO/MUTALMOHOT MTpaBa
(3axym). Takohe, Mopa Jja JOKaXKe pajiby CMeTama — OJy3UMakbe HIF OTPaHHU-
YaBambe Y BpLIEHY [JP)KaBHHE CTBAPHE CIY)XOEHOCTH OJf CTPAHE TY)KEHOT.

Ty>x60M ce Tpa)kul ycrocTaB/barbe GaKTHUYKOT CTarha OHAKBOT KaKBO je
610 Ipe pajibe CMeTama U y3ApKaBame of 6yayhux pagmu cmerama. AKo
je [oLIIO O Ccy)KaBama OBalrherma Ha APXXaBUHY, TUTY/IApH CIy)XOEeHOCTH
MOTY KOPUCTHUTH M JPXXAaBUHCKY TYXO0y. MehyTum, ako mocroju cmerame
opraurherma Ha ynoTpeby Wi mpubHpame MI0A0BA, HA PACIIOIATAY UM je
camo KoHpecopHa Tyx6ba.

3.5. 3anoxcnonpasna myxc6ba

3anoxxHomnpaBHa Tyx6a (actio pignoris) je meTuTopHa TyX0a Koja
CJIY)XH 3a 3aLUTUTY oBamhema 3a/I0)KHOT MTOBEPHOLIA KO, Py4YHe 3ajiore
(3asorompumar) y ciy4ajy Kaga My 3a/I0KHU MoBepuial vin tpehe aune
HeoBlaurheHo ofly3Me [Jp)KaBHUHY HA MpeAMeTY 3aJjiore. 3a/I0rONpHUMal; MMa
camo onawrheme fa AP)KHU CTBAap paAy 4YyBamwa, A HEMa OCTajla CBOjUHCKA
osnawhema (ynorpeba u npubupame naogosa). OBa moryhuoct Bpahama
Ip)XKaBHUHe 3aJI0KeHe CTBApH, ETUTOPHOM WJIU IOCECOPHOM TYXXO0M, je of,
3Hayaja 3a MOCTOjale caMe pyuHe 3ajore. [loBeproueBo 3a/10)KHO IIPaBO
MpecTaje TpajHUM T'yOMUTKOM JAp)XaBHHE, OJHOCHO MOHOBO HACTaje Kaja
MOBepHUJIaLL] IOBPATH APXXaBUHY cTBapu*. HaueHo, 3amTuTa je Moryha u og,
y3HeMHpaBama APXKakba CTBaPH, MAKO 3aI0KHU [TOBepHJIal], HeMa oB1aihemwa
Kopuinherma 3a10)KeHe CTBapH.

43 §523AI3.
44 Yn. 986 300.
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3amoxHy TY>XOy MOXXe KOPUCTHUTH 3aJIOTONpUMal; KOjU je JIUILIeH
Jp)XaBHHe MpaBa 3asiore. [lomTo camMo 3a/100kHU MOBepUIal], KOJ, PyUYHe 3ajiore
(eBeHTya IHO KOJ, 3a/I0XKHOT IIPaBa HA MPAaBUMa, HIIP. AP)XKaBUHA MEHULIEe UTH
YyeKka) MMa oBjaurherme Ha APXKABHHY, @ HE U OCTAJIM 3a/I0KHU TIOBEPHOLIH
(x“moTeKapHH MOBEPUOILLH, IOBEPHOLIM KOJ, PETUCTPOBAHE 3aJ/I0Te UTA.), OH
MOYXe KOPUCTHUTH OBY TYXXOy Yy C/Iy4ajy Ka/ia je nuuieH apxkaBuHe. MehyTum,
XUIIOTeKapHU MOBepHJIal], U 3a/I0)KHU NTOBepHUIal] KOJ, perucTpoBaHe 3aiore
MOT'y KOPUCTUTH TY)XOy 3a 3alITUTY MMOBHHCKUX IIPaBa y C/Iy4ajy yMamermba
Bpe/IHOCTH 3aJI0)KeHe CTBAapU HeCaBeCHUM ITOCTyIIalbeM 3aJIOKHOT AY>KHHUKaA.
[TacuBHO TerUTUMUCAH je 3aJI0XKHU IY)XXHHUK UK Tpehe nuLe Koje je U3BPIIUJIO0
Ofly3Mame CTBapH.

[la 6u ycreo ca Ty>XG6€HMM 3axTeBOM, 3aJIOXKHH IOBepHJal, MOpa
J0Ka3aTH MOCTOjakbe 3aJI0XKHOT MpaBa M0 OCHOBY KOra MMa oBaurherme Ha
Jp)XaBUHY. YKOJIIMKO MMa BH1IIe 3aJIOXKHUX TOBePHIalla, KaJia 3aji0ra NpecTaHe
3a paHUjer Mo PaHTy, HacTaje 32 KaCHUjeT M0 PaHry. Y TOM C/1y4ajy U OH MOXe
3axXTeBaTH IpeJajy CTBApH y APXKaBHHY IO OCHOBY HacTajsIor oBjalrhema.
[TowrTo ce pasiu 0 METUTOPHOj TYXXOH, Ty)XHMJIAL] je MOXXe KOPUCTUTH IIPOTHB
aKTYeJTHOT ApKaolia CBe 0 MOMEeHTA ITPeCcTaHKa 3a/I0KHOT IpaBa.

4. 3aK/py4aK

[lojeqvHM KTaCUYHU MHCTUTYTH, IONYT CBOjUHCKOIIPaBHE 3aLITHUTE
CTBapHUX NIPaBa, OJ0JIe/IN Cy TeCTy BpeMeHa Of, pUMCKOT IIpaBa /0 JaHac. Y
pazy je MpeiCTaB/bEHO MEeT TYXXOW YMjH je LH/b CYACKa 3aIITHUTA CTBAPHUX
npasa - actio rei vindication, actio Publiciana, actio negatoria, actio confessoria
u actio pignoris. AyTopu Cy y paZy HacTOjalu Ja, Hajlipe, YKa)XXy Ha IpaBHU
3Ha4aj Mojea TyXOu nmpema mpegMeTy, O4HOCHO MpeMa CapXKUHU MpaBHe
3aIITHTe, OJHOCHO HAa MaTepHja/IHy U MPOLeCHy Nojeny TyX6u. Ykaszanu
cy, Zajbe, HAa TIOBOJie TIpy)Kama IpaBHe 3alITUTE, a aKIeHaT Cy, Kaja je ped
0 MOCTYIIKY, CTaBUJIM Ha TYXOy 3a moBpahaj ctBapwy, HajmoTnyHuje ypeheny
npema 30CIIO. Aytopu cy npuMeTHIU [1a, MaKO je OBaj MHCTUTYT OICTA0 y
CBO0jOj CYLITHHHY, HeKe HOBe TeH/IeHII1je, TOMYT IIpaBa Ha /I0M, YCTAaHOB/bEHOT
npakcoM EBporickor cyza 3a jy[cKa IpaBa, a moTBpheHor ogiykama YCTaBHOT
cyna Peny6irke Cp6uje, ako He ZOBOJE Y M Takbe caM KOHLIEIT TPaBa CBOjHHE,
OHO YBOJe OrpaHHYera y Kopruurhemwy corcTBeHe CTBapH.

JIuteparypa u u3BOpU
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JUDICIAL PROTECTION OF REAL PROPERTY RIGHTS

Summary

The classical civil law institutes, such as protection of real property rights,
have withstood the test of time from Roman law to the present day. In case of
violation of subjective real property rights, the injured party may file a claim for
judicial protection. The paper presents five types of lawsuits aimed at providing
judicial protection of real property rights: actio rei vindication, actio publiciana,
actio negatoria, actio confessoria , and vindicatio pignoris. The regulation of
these property claims in rem is analyzed by examining the relevant provisions of
Serbian substantive law (the Basic Property Relations Act) and procedural law
(the Civil Procedure Act). After pointing out to the traditional division of property
lawsuits, the authors explain the rationale for providing judicial protection in these
property claims. In terms of civil procedure, the authors focus on the claims for
the return of property (repossession), which is most fully regulated in the Basic
Property Relations Act. Notably, although the institute of repossession has essen-
tially survived, there are some new tendencies which call into question the very
concept of property rights and impose restrictions on the use of one’s property.
One of these tendencies (embodied in the principle of polidatiry) is the right to a
home, established by the practice of the European Court of Human Rights and
confirmed by the decisions of the Constitutional Court of the Republic of Serbia.

Keywords: exercise of real property rights, deviation from obligations,
judicial protection, substantive law, procedural law.
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dpy2um auyuma 00 HacUba U y3HemMupasara Ha pady y céUM ceKkmopuma,
6uno da cy npusamHu UaU jagHU, Y HOPMANHO] UNU HePHOPMANHO]
eKoHoMUju, y ypbaHum uau pypanHum noopyujuma. Y oeoj pady aymopu
pasmampajy KoHgenyujy 6poj 190, rweHe 0cHOBHe Kapakmepucmuke u
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npeseHyuje u 3awmume 00 HACUbLA U y3Hemupasara Ha pady. HakoH
moea, aymopu dajy oueHy da au je, ¢ 063upom Ha nocmojehu cmenex
npasHe 3awmume 3anocjaeHux u opyeux padHo AH2AXO8AHUX auya 00
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Hawem NpagHoOM cucmemy U 3awmumu padHo aH2aAXCOBAHUX AUYA Y
odHocy Ha nocmojehe cmatse.

Kmwyune peuu: Konseryuja 6poj 190, Ilpenopyka 6poj 206, Hacusbve,
y3HeMupasarbe, 310cmMasbarbe, poOHO 3aCHOBAHO HACUJTbe U Y3HeMU-
pasarse, Haveso jedHakocmu.

1. YBOg

Hacuipe, 310cTaB/batbe, y3HeMUpaBamwe 1 (CeKCyaHO) Y3HEMHUPaBatbe
cy 3HavajaH nmpobiem Ha papny. [lpema cryauju EBpomnckor mapiaMeHTa,
npouemyje ce 1a 5-10% pagHe nonynanyje EBporcke yHUje y HEKOM TPEHYTKY
IOXXMBU Hacube U (cekcyanHo) yaHemupasamwe (European Parliament, 2018: 8).
C npyre crpane, mogauu Mehynapozate opranusanuje paja mokasyjy ga 1 of,
5 3anocaeHux (22,8% WM 743 MUIMOHA) TOKOM PAAHOT BEKa JOXXHUBU HACHJbe
Y y3HeMHUpaBame Ha pajy, PU YeMy je CKOpPO 1 0 10 3anocjaeHux (8,5% nnn
277 MHUJIMOHA) je UCKyCcHO PUBUYKO HaCH/be U Y3HEMHUPABatbe Ha Pajy, 1 0f 5
3anocseHux (17,9% ru 583 MHUJIMOHA) je KCKYCHO IICHXOJIOIIKO Y3HEMHpaBathe
Ha pafy, a 1 of 15 3anocaeHux (6,3% Wan 205 MUIMOHA) je TOXXHUBEO HEKH
06JIMK CeKCya THOT y3HeMHpaBamwa Ha pagy (International Labour Organizati-
on, 2022: 8). Mako (cexcyaHo) y3HeMHpaBame yriaaBHoM noraha (Mage) sxexe,
MYILIKapLHY Cy, TaKohe, peIOBHO )XPTBe HaCH/ba Y y3BHEMHPaBaka, YIJIABHOM
Kao MpUMagHULHY pambuBHX rpyna (ocobe ca naBanugurerom uwin LGBT ocoGe)
(European Parliament, 2018: 8-9). [IpumeTHO je a je cCEKCya/THO y3HEMHUpaBatbe,
Takolhe, BeslMKM Mpob6ieM y 3eM/baMa Koje reHepasHO MPYXKajy BUCOK HUBO
3aLITHUTE jeJJHAKOT TPeTMaHa MyIluKapaua v xeHa (International Labour Or-
ganization, 2022: 8). JacHo je, jaKJie, ja Cy HACH/be U y3HEMHPAaBakbe BAKHHU
mpo6IeMH KOjH Ce jaB/bajy yuecTasio y CBakoj ApyIuTBeHoj o6mactu. Ocum mrro
NpezCTaB/ba KplLIekhe OCHOBHUX JBYJICKUX ITpaBa, HaCHU/be U Y3HeMHPaBamwbe
yrpoxkaBa jefiHake MOryhHOCTM M TpeTMaH y MoOrIJIefly 3amoLI/baBamba U
3aHMMama, HeIIPUXBAT/BPUBO je M CYIPOTCTaB/beHO OCBHOBHUM IJM/beBHMa
pazHor mpasa (JOCTOjaHCTBEH paji, MOPAIM30Bame PaJHUX OJHOCA UTH.).
Takohe, oHO MOXe cripeunTH 0cobe na MPUCTYIE, OCTAHY U HAMpeayjy Ha
TPXMIITY paja, yrudyhu, mpuToMm, Ha HHUXOBO 3/paBJbe, MOPOAUYHO U
IPYWTBeHO OKpyxemwe. Ctora, 60pba MpOTUB HacH/ba U Y3HEMHpaBamwka Ha
pajy Urpa BaXKHY Y/IOTY Y 3alITUTH OCHOBHHUX JbYACKHX IpaBa. M mpe Hero mto
Cy nojeAMHU Mel)yHapOJHU U HALJMOHATHU PaJHUYKHU IOKPETH MTOYETH CBOjY
60p6y, y okBupYy MeljyyHapozHe opranusanuje pa/ia je OTIIOYeT Paj Ha yCBajatby
MelhyHapogHHUX MpaBHUX MHCTPyMeHaTa Koju he ce eKCITMIUTHO U MoCceOHO
6aBUTH TEMOM HaCHJba U Y3HEMHpaBama y cBety paza (Petroglou, 2019:16-17).
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[IpBe muckycuje cy nmodese 2013. TOAWHE, 3 Y HOBeMOPY 2015. TOJUHE je TO
nuTame AZMUHUCTPATUBHU caBeT MehyHapoaHe opranu3saiuje paga yBpcTHo
Ha IJHeBHU pex cenHuue MelhyHapoate kondepeHuuje paga. Ha kpajy, oBaj
IIPOLIeC je OKOHYAH 2019. TOJMHE U Pe3y/JITHPAO je yCBajarmeM JBa IpaBHA
nHcTpymenTta MehyHnapogse opranusanuje paga (MmehynapogHa cranzapaa
paza) - Kousenuuje 6poj 190 0 HacCUby U y3eMupaBawy' u [Ipenopyke 6poj
206 0 HaCHJbY ¥ Y3HEMHPaBaky> — KOjU PEry/JHLIy HacU/be ¥ Y3HEMHUPaBamwbe
y cBeta paza. KouBenuuja 6poj 190 jecte npBu MelyyHaposHu nmpaBHU akT
KOjH Cce HemocpegHO 0aBH HaCH/beM U y3HEMHpPaBambeM y CBETY pajia U Koju
yCIIOCTaB/ba MUHMMAJTHe IPUHIUIIE U CTAaHZAAP/e 3a TPeBeHIUjy U CIIpeYaBambe
HacH/ba M Y3HEMHPAaBama y CBETY paja, YK/by4uyjyhu pogHO 3aCHOBaHO HacHbe
Y y3HeMHpaBame. FbeHo ycBajame npeacTaBba MpeKpeTHUIY y 60pOU TPOTUB
HaCcHJba, Y3BHEMUPaBaba U ZUCKPUMHHALHMje Ha PaAy — MPAaKCH M MOHAIaHka
KOja Cy, HaXKa1oCT, U Jasbe yecta (Moreira Gomes, Da Silva Neto, 2022: 509).
OcHoBHu 3Ha4aj KonBeHuuje mpousunasu Beh u3 npeambyrne y Kojoj ce,
nsMeby ocranor, Hacu/pe U y3HeMHpaBamwe KBaIUQUKYjy Kao KpIlIekhe UIN
370ynoTpeba bYACKHUX MPaBa M Kao MpeTka jefHaKuM MoryhHocTuMa, ITO
ce ollemYje Kao HEeITPUXBAT/bUBO U HECIIOjUBO C JOCTOjaHCTBEHUM PaZioM.

Hacusbe 1 y3aHeMupaBamwe Ha pagy je mpaBHo ypeheHo u 'y Peny6nunu
Cp6wuju, u ToO y Bullle 3aKOHA, Mehy KojuMa cy Haj3Ha4YajHUjU 3aKOH O paay* u
3aKOH O CcIpedYaBamy 3/I0CTaB/bakba Ha PaAy®. Y oBOM paAy, aHanusupajyhu
onpenbe Kousennuje 6poj 190 u Ilpenopyje 6poj 206, ayTopu HacToje
JATH OJrOBOP Ja /U je, c 063upoM Ha nocrojehu crenen npaBHe 3amTure
3aIoC/IeHUX U JPYTUX PaJHO aHTAYKOBAHUX JINIIA Off HACH/bA Y Y3HEMH paBama
Ha paay y Peny6aunu Cp6uju, jesaH oBakaB aKT NOTPeOaH HALIOj 3eMJbH, Te
aKo jecTe, 1rTa 61 HOBO U 60/be JOHEO HallleM ITPAaBHOM CHCTEMY M 3aLITUTH
PaZiHO aHTA)XXOBAHUX JIMIA y OLHOCY Ha nocTojehe cTame.

1 Violence and Harassment Convention, 2019 (No. 190). [Ipeysero 25. 10. 2024. https://
normlex.ilo.org/dyn/ normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C190

2 Violence and Harassment Recommendation, 2019 (No. 206). [IpeyseTo 25. 10. 2024.
https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_
INSTRUMENT _ID:4000085:NO

3 IIpeam6ysna KonBeHuuje 6poj 190.

4 3axoH o pagy, Ca. enacHuk PC, 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 -
oanyka YC, 113/2017 1 95/2018 — ayTEeHTUYHO TyMayemwe.

5 3aKOH O CIIpevaBamy 3/I0CTaB/bama Ha pagy, Ca. enacHuk PC, 36/2010.
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2. Hacuspe n y3aHemMupaBamwe y HOpMaTUBHOM
okBUpY Melhynapoane opranusanmuje paga

Melyynapomta opranusainuja paza je 2019. MpOCIaBUIa CBOjy
crorogummuy. Oz cBor ocHuBama, Ha ocHoBy XIII mema Bepcajckor
MHPOBHOT yroBopa, oBa MehyHaposHa opranusauuja je mpepcraBbajia
npuMapHo MeljyHapozHo Teo nocBeheHo ycBajawy MeljyHapoaHUX cTaHAapAA
paza. OCHOBHU NMPUHLIMIHN OBe OpraHu3aliyje Cy Ja je colHjaHa mpaBja of,
CYLITHUHCKOT 3Havaja 32 YHUBEP3a/IHU U TPAjHU MHUP M Ja cBaka ocoba mma
MpaBo Ha JOCTOjaHCTBeH paz. OB OCHOBHM MPUHIUIU Cy YTBPHEHH jor
y YctaBy MehyHaponte opranusanuje paga, a HakHagHO cy moTBpheHu u
eKCIIMLIMTHO U3Pa)kKeH! Y pa3/IMYUTHUM BaXHUM JeKapanujama.’ JegHa
OZ, HajHOBHUjUX, yCBOjeHa ucToBpeMeHo ca KoHBeHuujom 6poj 190, jecte
Hexnapauwuja croropuinsuie MehyHnaponte opranusaiuje pazga 3a 6ygyhuoct
paza, koja mocsehyje BeMKY MaXKiby jeHAKOCTH MOTyhHOCTH U TpeTMaHa
Y 3aroBapa ,CBeT paja 6e3 Hacu/ba U y3HeMupaBawa“ (International Labour
Conference, 2019). OBa Ba)kHa /lekiapanuja, 3aCHOBaHa Ha CBeOOYXBAaTHOM
usBeTajy [o6anue komucwje o 6yayhuoctu paga (Global Commission on the
Future of Work, 2019), npukasyje 6yayhu nyT 3a MehyHapoguy opranusauujy
pajia ¥ IeHe ip)KaBe YJIAHULE U YCIIOCTaB/ba Be3y u3Meljy ocTojaHCTBEHOT
pajZia, OCHOBHHUX CTaHJApJA paja U OAPXKHUBOCTH.? JeqHakocT MoryhHocTH 1
TpeTMaHa y [orjiefly 3aloll/baBalba U 3aHMMama je jeHa o/ K/byYHHUX TeMa
MebhyHapopHe opraHu3anuje paja U, CTOra, Ipunaja Tako3BaHUM ,,0CHOBHUM
NPUHIIMIMMA U IPpaBUMa Ha pajy", OfHOCHO jeZTHOM OJ, YeTHPU OCHOBHMX
MPUHIMIA KOjU YWHE OCHOBY MUHHMAJIHOT je3rpa 3allTUTe PaJHUYKUX ITPaBa
Kojy Mebynapogna opranusanuja pajga moxkymasa ga monyaun. OcHOBHU
MPUHLUIU Cy Jajbe pa3pabeHu y ocamM ocHOBHMX KOHBeHILIHMja, IPH YeMy
Cy ABe OCHOBHe KOoHBeHIHje MeljyHaposHe opranusanuje pajga nocsehene
jenHakoctn MoryhHocTu u TpeTMaHa, u To KoHBeH1HMja 6p. 100 0 jefHaKOM

6 [lexnapanuja o cBpcu u uubeBuMa Mehynaponue opranusanuje pajga of 1944.
roguHe - Punagendujcka gexnapanuja (Declaration concerning the aims and purposes
of the International Labour Organisation (ILO Declaration of Philadelphia), May 1944);
Jexnapauuja MehyHnapozase opraHusanyje paja 0 OCHOBHUM IIPUHIMIIMMA U IIPAaBUMa Ha
pazy o1,1998. rogune (ILO Declaration on Fundamental Principles and Rights at Work and
its Follow-up, June 1998); leknapanuja MehyHapozgHe opranusanuje paja o COLUjaTHOj
MpaBAM y LUJby NpaBejHe riaobanusanuje o 2008. rogune (ILO Declaration on Social
Justice for a Fair Globalization, June 2008).

7 Tenepannu gupexkrop MelhyHapogHe opranusanuje pasa je IpUINKOM yCBajarba
Konsenuwuje 6poj 190 nsjasuo: ,,OHO IITO CMO JaHAC YCBOjUIIH je Marla IIyTa, KoMIIac Koju he
Hac BoauTHy Hanpex y 6ysyhaocTu oBe Opranusauuje, jep 6ygyhuoct paga je 6ysyhuoct
naure Opranusanuje’. www.ilo.org/ilc/ILCSessions/ 108/media-centre/news/ WCMS_711366/
lang--en/index.htm.
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HarpaluBamwy MYILKe 1 )KeHCKe pajiHe CHare 3a pa/j, jeJHaKe BpeJHOCTH M3 1951.
rogute® u Konsenuuja 6poj 111 0 AMCKPUMHUHAIIAjH Y TTOT/Iely 3aMOI/baBamba U
3aHMMatba M3 1958. ToArHe®. 3Havaj OBUX KOHBEHIIHMja Y O HOCY ITpeMa HaCHJbY
Y y3HeMHUpaBay Ha pajy je moaByveH y HOBOj [Ipernopyuu 6poj 206, y K0joj
ce HABOJHM [a Ap)KaBe 4YiaHHUIle Tpeba ga o6e3bene fa oxpende 0 HACUIbY
Y Y3HEMHpaBawy y HallMOHATHUM 3aKOHMMaA, IPONMHUCHMa U NMOJIUTHKaMa
y3MY y 0063UD jeJHaKOCT U MHCTPYMeHTe HeJucKpuMuHauje Mehynapozgte
opraHusaiuje paja, ykpyuayjyhu Kouseniujy 6poj 100 u KouBeniujy 6poj 111.%°

[Topes noBpeie mpaBa Ha je FHAKOCT, HACHJbe M Y3HEMUPaBakbe Ha pajy
NpeZACTaB/bajy MOBPeAy U JPYTHUX COLMjaTHUX TPaBa, Ipe cBera IoBpeAy npaBa
Ha 3aLITUTY 34paB/ba v 6e36eJHOCTH Ha pajy, Kao ¥ IOBPeLy MPUBATHOCTH U
YOIIIITe TOCTOjaHCTBA Ha pafy. [Ipe ycBajama KonBeHIiuje 6poj 190, usBopuMa
npaBa Mehynapoane opranmsanuje paja je 61a cBojcTBeHa caMo IocpefHa
3allITHTA OJ, Y3HEMHpaBawa Ha pajy, Koja ce rapaHTOBaJla Ka0 MHTerpajHu
Jeo 3aumrtuTe 6e3befHOCTH U 3ApaB/ba Ha pany (Kosauesuh, 2013: 468). Y
TOM CMUCJTY, 3a TEMY HacH/ba Y Y3HEMHUPaBakbha Ha Paly Ba)KHA je YMbeHNIIa
[la je HAKOH yCBajarka rope MOMEHYTOr M3BellTaja [71o6anHe KoMucHje 3a
6yayhHocT pazsa, Ha HUBoy MelyHapoaHe opraHusanuje paja ofy4eHo 1a
ce UCTpaXKu Aa 1y 6u 6e36eqHU U 3APaBU YCIIOBH paja MOIJIM Takohe ma
Oy[y YK/byY€eHH Y ,0CHOBHE IpUHIKTIe U TTpaBa“ MeljyHaposHe opranusaiuje
paza. Mako ce Hacube ¥ y3HeMHUpaBake Ha pajy He TOMHUEY eKCIUTULUTHO Y
rJIaBHUM KOHBeHI[MjaMa U rpenopykama MelyHapozHe opranusanuje paja o
6e36eJHOCTH U 34PaBJby Ha Pajly, OHU Ce eKCIUTMLUTHO MOMUY y [Ipernopyiiu
6poj 206, Y K0joj ce HaBOAH ia oxpende o 6e36eHOCTH U 3[[PaB/by Ha pajy U
0 HacW/by M Y3HEMHPABaly Ha PaAy Cajip)KaHe y HAllMOHATHUM 3aKOHUMA,
MPONMKUCHUMA U MOTUTHKaMa Tpeba Ja y3My y 003Up pesieBaHTHe HHCTPyMeHTe
0 6e36eJHOCTY U 3[,paBJby Ha pasly MelhyHapogHe opranusanuje pasa, Kao LITO
je Konsentiuja 6poj 155 o 6e36e JTHOCTH 1 3[[paB/by HA paAy U3 1981. rofuHEe" U
KonBeHuuja 6poj 187 0 MpOMOTUBHOM OKBHPY 3a 6e36eZHOCT U 3ApaBJbe Ha

8 Equal Remuneration Convention, 1951 (No. 100). [Ipeyserto 2. 11. 2024. https://normlex.
ilo.org/dyn/normlex/ en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT _
[D:312245:NO

9 Discrimination (Employment and Occupation) Convention, 1958 (No. 111). Ilpeysero
2. 11. 2024. https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:1210
0:P12100_INSTRUMENT _ID:312256:NO

10 Ilaparpa¢ 5. [Ipemopyxe 6poj 206.

11 Occupational Safety and Health Convention, 1981 (No. 155). [Ipeysero 2. 11. 2024. https://
normlex.ilo.org/dyn/ nrmlx_en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C155
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pazny us 2006. rogune'>. s Takohe, Bpegu moMeHyTH [a OCTOje HArOBEIITAjU
na he gBa mortoma, HajomimITHja TpaBHA MHCTpyMmMeHTa Mehynaponne
opraHM3anuje paga y o61acTu 3amtuTe 6e36eHOCTH U 3/paB/ba HA PaAy
(KouBenuuja 6poj 155 v KouBeHuja 6poj 187), y 6yayhHocTu 1o6uTH cTaryc
OCHOBHHMX KOHBeHIUja MelhyHaponHe opraHmusanuje paga, 4yume 6u ce
WHIVPEKTHO HA PAaHT OCHOBHUX IIPUHIIMIIA IIOJUTJIA U 3aLITUTA OJ, HAaCU/bA
Y y3HEMHpaBamwa Ha pajy. ¥ cBakoM ciay4ajy, npema [Ipenopyiu 6poj 206,
paruduKaiMja OBUX MPaBHUX HHCTPYMEHATA je Ba)KHa KaKo O ce OCUTypasio
Jla cy )XpPTBe HacH/ba U Y3HEMHpPaBama aJeKBaTHO 3auTuheHe 1 y ckiagy
ca 3aKOHMMa O ycoBuMa paza (o 6e36eHOCTH U 34paB/by HA paxy). Og
CBUX APYrux KoHBeHInja MeljyHaposHe opranusanuje paza, jefuHa Koja
eKCIUTMLUTHO TOBOPHU O (CeKCyaTHOM) y3HeMHpaBamwy jecte KoHBeHIHja
6poj 169 0 cTapocesenaYKUM U TJIEMEHCKUM HapozuMa u3 1989. roguHe.
[lpema weHuM ozpenbamMa, paJHHULM KOjU MPUIAAQjy CTAPOCESeNAYKUM U
MIeMEeHCKUM HapoArMa y)XXUB3jy jefHake MoryhHoCTH U jefHaK TpeTMaH
IpY 3aMOLI/baBakby, KAO U 3aIUITUTY OZ, CEKCYa/IHOT y3HeMUpaBamwa.’ Mimajyhu
y BUAY HaBeJeHO, HoBa KoHBeHIMja 6poj 190 0 HacK/by U Y3HEMHUPABakby
MMa 33 UMb Ja NONYHU IPa3HUHY y HOPMAaTUBHOM OKBHPY MeljyHapogHe
OpraHM3alMje paia Uy OKBUPY MeljyHapoZHOT jaBHOT IIpaBa YOIIIITeE Y ITOTIe Y
HacH/ba U y3HEMHpaBama Ha pajy.

3. HoBa kouBeHnuja Meh)ynapoaune opranusanuje
Paja 0 HacUJ/bY M Y3HEMHPaBawy Y ,,CBETY paja‘“

Jana 21. jyHa 2019. roguHe, MehyHapogna kondepeHumja paza
yCBOjHUJIa je Ba MHCTPYMEHTA 3a 60pOy MPOTHUB HACH/bA U y3HEMHPABaba
y »cBery paga“. KouBenuujy 6poj 190 (npaBHo oGaBe3yjyhu mpaBHu axT)
u [Ipenopyky 6poj 206 (mpaBHO HeoGaBe3yjyhu NMpaBHU aKT KOjU CaZPIKHU
cMepHuLe 3a yHanpehemwe cnipoBohemwa ogpenaba KonseHuuje 6poj 190)
yCBOjuO je ,maprameHT MeljyHaponHe opraHusanuje paza“, ¥ To OTPOMHOM
BehuHowm.® OBaj MmelyyHaposHM 3aKOHOABHU ITpOLieC je pOpMaTHO MOKPEHYT

12 Promotional Framework for Occupational Safety and Health Convention, 2006 (No. 187).
[Tpeyseto 2. 11. 2024. https://normlex.ilo.org/dyn/nrmlx_en/f?p=normlexpub:12100:0::n0:12
100:p12100_instrument_id:312332:n0

13 [laparpa¢ 5. [Tpenopyke 6poj 206.
14 Tlaparpa¢ 5. IIpenopyke 6poj 206.
15 Indigenous and Tribal Peoples Convention, 1989 (No. 169), unau 20(g). [Ipeysero 2. 11.

2024. https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_
INSTRUMENT _ID:312256:NO

16 KouBeHuwuja 6poj 190 ycBojeHa je cesehum GpojeM riacoBa: 3a je riacao 439, IPOTUB
7 1 y3AP)KaHUX je GHIIO 30 YIAHOBA, JOK je 3a ycBajame [Ipemopyke 6poj 206 riacaio 397,
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2015. TOJMHE, a YCBOjeHU HHCTPYMEHTH Cy pe3yaTtaTt mehyHaposnse capagmwe
Y OTCe)XHUX KOHCYJITalMja ca MehlyHapoJHMUM OpraHu3alyjama, Baafama,
CHHAMKATHMa U IPYTUM APYIITBEHUM opraHusanujama. Kao urro je Hampef,
nmomeHyTo, KouBeH1nja 6poj 190 ce 3aCHWBA HAa MPHUHIIUITY jeHAKOCTH
moryhHOCTH ¥ TpeTMaHa: jefHOM 0J, TeMe/bHUX MpUHIUNA MehyHapoaHe
opraHu3sanuje paga v, Takohe, jeHOM oz ocHOBHUX NpuHL KA MehyHapoaHuX
Y perMoHaIHUX yTOBOPA O JbYACKHUM MTPaBUMa M HaliHOHATHUX JJEMOKPATCKUX
MPaBHUX MOpeJaKa yomure. Ba)XKHOCT oBOr mpuHLMIA y 60p6H MPOTHUB
Hacv/ba ¥ Y3HEMHPaBakba Ha Pajly ce UCTHUYe Ha Bulle MecTa y KoHBeHUIHjU
6poj 190. I1a ce Tako Beh y mpeambynu KoHBeHIIMje TpU3Haje fa HaCHU/be
Y y3HEMHPaBabe Ha Pajly MOTY MPEACTAB/hATH KPIIEHHEe WU 3/I0yTIOTpedy
JbYCKHX [TPABa U IIPETHbY jeJHAKUM MOI'YhHOCTHMA, LITO je HeMPUXBAT/bHBO
U HeCIIOjUBO ca J0CTOjaHCTBeHUM pasioM. [lopes Tora, KonBeH1uja ce mosusa
Ha PunanendujcKy Aexmapanujy us 1944. rogrvHe Koja moTephyje ga ca
byzAcka 6uha, 6e3 0631pa Ha pacy, O UK Bepy, KUMajy IMPaBO OCTBAPUBATH
CBOjy MaTepHjanHy fo6GPOGUT U CBOj AYXOBHH Pa3Boj Y yCI0BUMa c060/e U
JOCTOjaHCTBA, EKOHOMCKE CUT'YPHOCTH U jefgHakux moryhuocTu.” Takobhe,
y moce6HoM 4nany KouBeHnuje 6poj 190 moBeheHOM OCHOBHUM Hadve/nma
3alITUTe O/, HacKJ/ba U Y3HeMHpaBama Ha pajy, KouBeH1uja mponucyje fa cse
IpJKaBe YIaHUIIE UMAjy 00aBe3y Jja yCBOje 3aKOHe, MPOIKCE U TIOTUTUKE KOjuMa
ce OCUIypaBa MPaBoO Ha jeJHAKOCT U HeAUCKPUMUHALIH]Y Y 3aTOLI/baBakby
Y 3aHHMMamy, oceOHO 3a pajHHILE, Kao U 3a Apyre pamHBe Ipyle MU
rpyIme y palbHMBUM CUTYyaljdjaMa Koje Cy Hecpa3MepHO ToroheHe HacH/beM U
y3HeMHpaBamweM y cBeTy pazga.”® Mako je HOpMaTHBHU NPUHILUTI jeTHAKOCTH
TpeTMaHa y 3aMou/baBalby M 3aHUMAby jacaH, U3 OMCEXHOT MCTPAKUBabA
yIopesHOT TpaBa Koje je cripoBenia cama MeljyHapoaHa opranusanuja paja
(T3B. Benu M3BewITaj), MOXKE Ce YBHUAETH /1A je MPAaBHA 3alUTUTA OJ, HACK/bA U
y3HeMHpaBama Ha PaZy HepeTKo pparMeHTOBaHA Y PAa3/IUYUTUM ITPAaBHUM
o6J1acTMa y 3aKOHO/JaBCTBY OpojHMX Ap)kaBa uwianuna (International Labour
Conference, Report V(1), 2018: mor. 4 u 5). KoHkpeTHa npaBa u 3abpaHe cy
YeCTO yK/bydeHe y pa3/IMuMTe 3aKOHe: 3aKOHe O Pafly, 3aKOHe O je/IHAKOCTHU
MoryhHOCTH ¥ TpeTMaHa y 3amounbaBaky v 3aHUMaky (He JUCKPUMHUHALH)H)
VI KPUBUYHE 3aKOHE, JOK CYy NMpeBeHTHBHE Mepe (0OMYHO OATOBOPHOCT
MOC/IOAABIIA) MPOMMCaHe 3aKOHMMa O ycjaoBuMa paza (6e3bemHoCTH U
3apaBby Ha pagy) (International Labour Conference, Report V(1), 2018: map.

TMPOTHB je OUJIO 12, a Y3APXKaHUX 44 unaHoBa. Bugeru: I'no6anHu mandam 3a cnpevasarse
U UCKOperUBare HACUbA U 310cmasbara 'y ceéemy pada Konsenyuja MOP (6p. 190) u
IIpenopyka (6p. 206). Ilpeysero: 22. 10. 2024. https://www.ramrrs.gov.rs/storage/documents/
rZdXpzgjMuTolV 7PuThXCFedHVtknrBqlDzGViUu.pdf

17 Tlpeambyna Kousenuwuje 6poj 190.
18 Y. 6. KouBenruje 6poj 190.
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188). [Ipema 13B. JKyTOM n3BeiuTajy Melhynapoate opranusanuje paga (koju je
Mpe/CTaB/bao OCHOBY 3a Pa3BOj HHTEIPHCAHOT IIPUCTYTIA), YKOJIHUKO 3aIUTUTA
Ofi HacHJ/ba U Y3HeMHUPaBaka Ha pajly HUje AOCTYIIHA Y OKBUPY jeTHOT Of
HaBe/leHUX IPAaBHUX PEXXHUMA, TO ZOBOJHU O HeJOBOJ/bHE U HEMIOTITYHE 3aIUTHUTE
JKpTaBa Hacu/ba U y3HeMHpaBama (International Labour Conference, Re-
port V(1), 2018: map. 189 u 265). [I[peMa HaBogUMa W3 OBOT MCTPAXKUBAIHA,
,AHTErPUCaH" MPUCTYII Ce OJHOCU Ha KoopauHauujy usmelhy pasmnunrux
MPUCTYIIA CIIpeYaBawy U 3alUTUTH OJ, HAaCK/ba U y3HEMUpPaBamwa Ha pazny,
yKJbyuyjyhu jegHaKocT M HeJUCKpUMUHALK)Y, 6e30eIHOCT U 3ipaBJbe Ha Pafy,
NepCcIeKTHBe OPraHM3alyje paJHOT MeCTa, Kao U KpUBUYHOT 3aKOHA I'/i€ je TO
HpUKIagHo, 6yayhu 1a Hacu/be U y3HeMHpaBakbe MOXe JOAUPHYTH CBaKYy Of,
oBux o6actu. OBO M3 pa3Jiora LITO Ce CaMO HA Taj HAYMH MOXKe 006e36eauTn
[la HeMa IIPaBHUX IPa3HUHA Y 3alITUTH KOjy JKPTBe HacU/ba M Y3HeMU PaBamba
Tpe6a aa yxuBajy (International Labour Conference, Report V(2), 2018, map:
59-60). OTyza, ,MHTErpUCAH MPUCTYI", 3ajeJHO Ca UHKIY3UBHUM M POLHO
OJrOBOPHHM IIPUCTYIIOM, YHNHH Ha4YeTHY Mo1a3Hy Tauky KoHBeH1uje 6poj 190.

OcHoBHa cBpxa KoHnBeHLuje 6poj 190 je fAa MpU3HA U 3AIUTUTH MPABO
CBaKoOra Ha CBeT paja 6e3 HacH/ba U y3HEMHpaBama.? OCUM LITO MOXe
JOBECTH [0 Kpllemka JbYACKUX IIpaBa U YTPO3UTH jefHaKe MoryhHocTH 1
JOCTOjaHCTBEH Paf,>° Hacu/be U y3HEMHpaBalwbe MOXXe HeraTUBHO yTHULATH
Ha ,[ICUXOJIOLIKO, PU3UYKO U CEKCYa THO 3/paBJbe, JOCTOjaHCTBO, IOPOLUYHO
Y APYIITBEHO OKPYKeme * mojemmnara. KoHBeHI[Mja Mpemno3Haje ja Hachbe
Y y3HEMHUpaBake YTUUYy Ha KBAJIUTET jaBHUX U NPUBATHUX YCIYTa, AU U
YUEHHIY 1a IPUCTYTame U o(I1)CTaHaK Ha TPXXHUIITY Pasia, Kao 1 MoryhHocT
HaIpe/I0Baka Ha TP)KUIITY MOTY OMTH yTPOXXeHU HaCH/beM U y3HeMUpaBambeM,
Y TO HApOYMTO XeHaMa.>* [Ipema HaBogvMa us npeambyne KouBeHnuje, pogHo
3aHOBAHO HacuJbe U y3HEMUPaBakbe HeCpa3MepHO yTHYe Ha J)XKeHe U IeBOjKe,
Y CTOTa je Of CYLITHHCKOT 3Hadaja [ja ce KOPUCTH MHK/IY3UBaH, UHTEI'PUCAH U
POJHO OJrOBOPAH IPUCTYII, KOjU ce 6aBU OCHOBHUM y3poLuMa U pakTopruma
pHU3HKa, yK/byuyjyhu ponHe crepeoTune, BunecTpyke 1 ykpiutajyhe o6iuke
JVCKPUMUHAlYje U HejeHaKe POJHO 3acHOBaHe ofHoce Mohu.” Hacuime u
y3HeMHUpaBame, TAKOhe, HeraTUBHO YTUYYy Ha OpraHMU3anujy paza, ogqHOCe Ha
pPaZHOM MeCTy, aHTa)XMaH PaJiHUKA, IPOJAYKTUBHOCT paZia M KOPIIOPAaTUBHY
penyTtauujy.> Hajsam, moce6Ho 3HavajHo je ma KoHBeHIMja HanmoMumbe 1a

19 IIpeam6yna Kouseniuje 6poj 190.
20 Ibid.
21 Ibid.
22 [Ibid.
23 Ibid.
24 Ibid.
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Y HacHJ/be y MIOPOJUIIM MOXKE YTULLATH Ha 3aloLl/baBarbe, MPOLYKTHUBHOCT,
37 paBJ/be 1 6e36eHOCT, Te 1a B/lafie, OpraHHU3alMje M0C/I04ABalla ¥ PaiHUKA U
MHCTHUTYIIMje TPXXHUILITA Paia MOTy ToMoh#, Kpo3 ocTasie Mepe, y Iperno3HaBamy,
pearoBamy M pellaBamy TOT YTHUIIAja.>

HomoTexuuuku rinenano, KonBeHnuja 6poj 190 ce cacToju of ocam
HACJ/IOBA KOjU ce CyKuecuBHO OaBe gepununujama (I), obumom (II) u
ocHoBuuM npuHuunuma Kousenuwuje (I11), 3amrurom u npesennujom (IV),
M3BpLIeHeM U paBHUM sekoBuMa (V), cMepHHIIaMa, 06YKOM, TIOAU3AkbeM
CBeCTH M MeTOZaMa MmpuMeHe. Y OKBHPY OBOT paja, ayTopu he ce OCBPHYTH
Ha gJepuHULIMje, TOAPYyYje TPUMeHe, Te MTPEBEHIIHjy U 3aIUTHUTY, Ca KPAjibUM
LM/bEM []a /1ajy OJTOBOPE Ha MOYETHO MCTPAKMBAYKO MHUTAE — Tpeba 11
Peny6nuka Cp6uja parudurosaru Kouseniujy 6poj 190, u ako tpeba, Koju
Cy OCHOBHH Pas/io3u 3a TO.

4. lepununuja mojma ,Hacu/be M y3HeMHpaBambe"
y cBety paga npema KouBenuuju 6poj 190

YumeHHULA Ja Cy HACH/be U y3HEMHPaBake U3y3eTHO C/IOXKEHA 110jaBa,
Ja 06yxBaTajy LIMPOK CIIEKTap HEraTHBHMX MOHALIAkha M MPAKCH, Te Ja Ce
MOry MaHM(}eCTOBATH Ha Pa3/IMYMTe HAYMHe, YMHHU CBAKH MOKYLIJj /1a Ce
OBH II0jMOBH pa3rpaHUye U OABOjeHO AedUHHUIIY CI0KEHOM ONEePALHjOM.
KonBeHIMja 6p0j 190 MpUMebyje MHTETPATHU MIPUCTYII, IIPU Y€MY C€e TIOf
je AMHCTBEHHM ITOjMOM HacCH/ba ¥ Y3HEMHPaBatba Ha Pafly MOApasyMeBa ,Hu3
HeNnpuxeamJbu8UX NOHAWAHA U NPAKCU UAU HUX0BUX nNpemibu, 6e3 063upa Ha
mo da u cy jeOHOKPAMHa UNU NOHOBbeHd, KOjU UMAjy 3a YUJb, Pe3yImupajy uau
6u 8eposamHo Moezne pe3yamupamu Gu3uKom, NCUXOJIOUKOM, CEKCYATHOM UNU
eKOHOMCKOM N08pedoM, a yKbyuyje podHO 3aCHOB8AHO HACUJbe U y3Hemupasarse®.>®

[Mopen tora, KouBennuja 6poj 190 gedunuUie 1 mocebaH mojaM ,,pOHO
3aCHOBAHO HaCHW/be M y3HEMHpaBamwe‘ y cBeTy paja, ogpelyjyhu ra xao
,HACUJbe U y3HeMUpasarbe ycmepeHo Ha auya 3602 Huxoe02 Noad UAU podd uau
Koje HecpasmepHo nozaha auye odpeheroe nona unu poda, a ykwyyje cekcyanHo
y3Hemupasarbe“.*?

Y HacraBky, KouBeHuja 6poj 190 mojaurmana ga ce gepuHULMja 06a
TepMHHA MOX€E JAaTU OZBOjeHO Y HAIlMOHAJTHOM 3aKOHOZABCTBY, TaKO /A
Ip)KaBe 4IAHHLIE, AKO UM je BO/ba, HaCHJ/be U y3HEMHPaBatbe MOr'y feprHHUCATH
y HalMOHA/IHUM 3aKOHHMMA U MPOMHUCHMA Kao jeAUHCTBEH I0jaM MM Kao
O/IBOjeHe KOHLIETITe, /I He CMejy IIPUTOM Jia JOBe/ly y TUTambe fepruHuIMje faTe

25 Ibid.
26 Y. 1. cr. 1. Tau. (a) KouBennuje 6poj 190.

27 Y. 1. cr. 1. Tau. (6) KouBeHnuwuje 6poj 190.
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y camoj KouBennuju.>® Ha oBaj HauuH, KoHBeH11ja faje IIMPOKY M MHKTy3UBHY
neUHUIH]Y ,HaCH/ba M Y3HEMUpaBama“y cBeTy paza, ob6e3dehyjyhu ma
HajBehu mMoryhu 6poj pasmy MOXKe IOTIACTH MO HheHY 3alTUTY (GU3HUIKO
Hacu/be, ICUXUYKO Y3HEMHU PaBakbe, MaITePTHPabe, 3/I0CTaB/bakbe, CEKCYaTHO
y3HeMHpaBamwe UTJ.), anu uctroBpemeno omoryhyjyhu ga apxase wianune
MehynapogHe opranusanuje pajga 3ajpxe ¥ HEONXOLHY (pIeKCHOUTHOCT
y crnpoBohemy HallMOHa/IHe NMOJIWUTHKe. MHTerpajaHu mojaM Hacus/pa U
y3HEMHpaBamwa y CYLWITHHU 00yXBaTa JBa OZBOjeHa, aJu PyHKIMOHATHO
MOBe3aHa I0jMa, a To ¢y (pu3Hn4Ko) ,Hacu/be" U (ICUXUYKO) ,y3HEeMHUpaBamwe’,
koje KonBenuuja 6poj 190 gedpununiie kao cuHonume (Kanamatues, PuctoBcky,
2022: 637). Y HEKMM paHHUjUM MPAaBHUM HHCTPyMeHTHMa MelhyHaponHe
opraHu3anuje paja, Moz rnojMoM ,Hacu/be" moipadyMeBaJia ce ,CBaKa pajiba,
WHUWJEHT U/IY IOHAlllakhe CYIIPOTHO Pa3yMHOM IIOHAllIaky, HA OCHOBY KOjer
je MHle U3/I0KeHO HaIlaJuMa, MpeTkhaMa W IoBpejaMa TOKOM paja UIu
Ka0 JUPEeKTHA Moc/ieuna wberopor/meHor paga“ (International Labour Or-
ganization, 2003: 4). Mehyrum, napanento ca ,pusnukum” HacuBeM y CBETY
paza, ce yeurhe ce 1ojaBibyje U ,ICUXUYKO" HACHJbe, OAHOCHO Y3HEMHPABabe.
HayyHa 1 cTpy4Ha nuTeparypa He GaiiTuHe oniurenpruxBaheny gepuHunmjy
OBOT I0jMa, aJTU Cce Hajuelrhe MoJ, TUM IT0jMOM HOZApPa3yMeBa CBAKO HEKOPEKTHO
MOHAlllakbe Koje MOXKe J1a NMMOBpPeAU JTUYHOCT, JOCTOjaHCTBO, GU3UUKH WU
NCUXWYKU MHTET PUTET HEKOT JINLQ, BePOATHUM 3/I0CTaB/batbeM UJIU IPYTUM
paZmaMa Koje, aKo ce MOCMAaTPajy 3aceOHO, HUCY TAKO 0301 /bHE Kao HaCHJbE,
aJIv ce IbUXOBUM IIOHaBJ/bakbeM ycrocTassba arpecuja (Kosauesuh, 2013: 473).
[Tojam ysHeMupaBame o6yxBaTa YMTABY CepHjy TMOHalIama, YKbydyjyhu
IICUXUYKO y3HEeMHUPaBame, JUCKPUMHUHATOPCKO Y3HeMHpPaBambe U CEKCYaTHO
ysHemupaBamwe (KoBauesuh, 2013: 466). HaBeenu 0611y y3aHeMrupaBaba ce
yCIIOCTaBJ/bajy NOHALIA®bHMa KOjuMa ce noBpeljyje focTojaHCTBO ¥ JOGPOGUT
3aTI0CJIEHOT, /TN Ce PAa3JIMKYjy pa3/io3u 360T Kojux ce oaroBapajyhe noxnamabe
npepnysuMma. [1a Tako, ako je pagma y3HeMHUpaBawba MOTHBHCAHA OCOOMHAMA,
yBepemeM MU HEKUM APYIMM JIMYHHUM CBOjCTBOM 3aIIOC/IEHOT KOje, NHAYe,
IpeJCcTaB/ba OCHOB JUCKPUMUHALY]e, TaJja Ce TOBOPU O AUCKPUMUHATOPCKOM
y3HemupaBawy. C ipyre cTpaHe, CeKCyaJHO y3HeMHpaBame IpeACcTaB/ba
He)Xe/beHO IOHAalllakbe KOje MMa 3a MOCJIefUIly IOBpeAy LOCTOjaHCTBa y
cdepu nmomHor )XUBOoTa. Haj3az, NcMXUYKO y3HEMHUpaBalbe HacTaje Y CBUM
OCTaJIUM CJIy4ajeBHMa, a MOXXe OUTH PyKOBOheHO pa3/IMYUTHUM MOTHBUMA,
07l HaMepe MOCJI0ABLA /1 Ce PellH 3aMI0C/IEHOT 38 YMjUM PaZioM je IIpecTana
norpeba, MpeKo pelnpecHje NpemMa ,HelO)XXe/bHOM  PaIHUKY, OAMa3/e IpemMa
y306yHrBayy, 10 U30MavYeHe XKejbe Ja Ce HEKO JIMIie TIOHU3U U OMAJIOBAKH
(KoBauesuh, 2013: 466-467).

28 Y. 1. cr. 2. KouBeHuwmje 6poj 190.
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KonBeHuuja 6poj 190 Aaje, KaKo je Hampes peyeHo, jeJUHCTBEH IojaM
,HaCH/ba U y3HEMHUPaBama“ Ha paay 06yxBaTajyhu oz Tum mojMom cBe Hampes
HaBeJeHe MOjMOBe, aJIM OCTaB/ba MOTyhHOCT Ap)KaBaMa 4YJIaHUIIAMA Ja Y
CBOjUM HallMOHAJIHUM 3aKOHOZABCTHMA MOjMOBe HACH/ba M Y3HEMHUPaBamba
gepUHUINY U Kao rmoceOHe KOHLEINTE WIM BHIIE MOCeOGHUX KOHIIernara.
MebhyTtum, npunnkom gedprHHCAka, AP)KaBe He CMejy Aa AOBey Y MUTabe
nebununyje nare y camoj KouBeHuuju 6poj 190, 0ZHOCHO MOPAjy Zia yBaXke
e/leMeHTe T0jMa HaCK/ba ¥ Y3HEMHPABawa Koju cy fedpunucanu y KonpeHuju.

Y ToM cMuCIy, Basba MPENO3HATH HEKOJUKO OUTHHUX ejleMeHaTa
rmojMa Hacu/ba U y3HeMHupaBama gedunucanor KouseHiujom 6poj 190.
[Ipe cBera, youaBa ce Ja IOHaB/bake PaZibU HUje YBEK HEOIIXOJAaH YCJIOB
3a KBa/JMPUKALUjy jeHOT IIOHALIaka Kao aKTa HAaCH/ba U Y3HEMUpaBama
Ha pany. Pagme Hacu/ba U y3HeMUpaBawba MOT'y OUTH MOjeJUHAYHH aKTH
WJIM TIOHOB/bE€HU YMH U MPOAYXKEHO JejI0 TOKOM BpeMeHa. KouBeH1Hja 6poj
190 MHCUCTHPA Ha OBOM Ba)XHOM acIIeKTy, Ha Koje ce Ay)Xe BpeMe UCTH4e
y Teopuju paguor npasa (Pemanosuh, ITerposuh, 2011: 189; Rittossa, Tr-
bojevi¢ Palalié, 2007: 1334, [Iparuhesuh, 2019: 298). OBo U3 pasiora urro
je TIOHaB/bake Kao YCJIOB MPEY3eTO W3 MeIUIIMHCKUX AedUHUIIN]A, KOje
3/I0CTaB/balbe Ha pajy IIOCMATPajy Y OKBUPY CBOjUX UCTPAXKUBAMba U CBOJE
ra Ha ICHXWYKO 3JI0CTaB/bakbe KA0 Y3POK HACTaHKA NMCHUXOCOMATCKUX U
MCUXOCoLjaTHUX 000/berba 1 mpomeHa (Kuhanosuh, 2011: 10). Kaga je uusms/
MocJjieyIla y3HeMHpaBatba CTBapame HellpHjaTe/bCKOT, TIOHMKaBajyher nin
YBpeZAJbUBOT OKPYXKEHa, OH/IA je TOHaB/balhe CACBUM OITPABJaH YCJ/IOB — YNHHU
ce /la ce CBe OBO He MOXXe MOCTHhY jeJHOM pafmbOoM, KOJTHKO roj, oHa 6uia
WHTeH3WBHA U HenpujaTHa. MeljyTum, yKonuko ce moBpeljyje mocTojaHCcTBO
HamajHyTe 0cobe WK heH PU3NIKU HHTETPUTET, Y3BHEMUPABabeM Ha Py
CMaTpajy ce U jelHOKPATHA YMibera Koja he HY)XHO J0OBeCTH /10 CTBapama
HeTpIIe/bUBOT OKPYJ)Kema Ha paZHOM MecTy. be3HauajHUje aKTUBHOCTH y
CB0jOj YKYIIHOCTH, yCJIeJ, y4eCcTaor U JyTroTpPajHOr IOHaB/baka, IpepacTajy
y y3HeMHUpaBame, JOK aKTUBHOCTH KOjMa ce MoBpel)yjy UBpUYMTO HaBeJeHa
Jby/iCKa MpaBa cama o ce6u goBosbHO cy Temka (Trbojevi¢ Palalié, 2007:
1334). Kapga je y mutamy y3HeMupaBame myTeM Jurutataux ypehaja, ono ce
0OWYHO CIIPOBOAY paJbaMa Koje ce IIOHABJbajy U O/IP)XKaBajy TOKOM BpeMeEHa,
a/iv TO MOXKe OMTH M TOjeMHAYHU YHH, jeJaH U30/I0BAaHU WJIH TOBPEMEHH
Hamaf, (Kao LITO Cy c/y4YajeBU CEKCYyaTHOT Cajoep Ma/lTpeTUpama), rhe jefilan
MojeJMHAYHU aKT MOXKe GUTH BEJTMKOTI IITETHOI MHTEH3UTETA, Kao LITO je
o6jaB/bHBabe MHTUMHUX poTorpaduja nim eKCIIMIUTHUX BUAe0-CHUMAaKa
KOje Y TPeHY MO)Xe BU/JIETH MHOILITBO JbYy/IY U KOjU OCTajy JOCTYIHU TOKOM
BpeMeHa CBe JOoK He Oyay uabpucanu. Crora, ogpeznde y 3aKOHOJABCTBY Koje
3a KBa/MpUKALUjy jeJHOT MOHAIIAaka KAao Pajibe y3HEMHUPaBarba 3aXTeBajy
[IOHaBJ/bakbe, OCUM IITO Cy HeJOBO/bHO Ipenu3He (y Morjaesy y4ecTaaoCcTu
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[IOHaB/batha U TPajarba HEJO3BO/bEHOT MOHALIAA), 6€3 UKaKBOI' Ba/baHOT
pasJiora 0CTaB/bajy BaH JOMallldja 3aKOHA je JHOKPATHY PaJiiby Y3HEeMHUPaBambha
Koja uMa Tpajae nociegune (Pessanosuh, [lerposuh, 2011: 189).

Jour jeman BaykaH acmekT redpuHUITje KOjy faje KorBeniiuja 6poj 190 je na
ce [10jaM HacHJba M y3BHEMUpaBaka Ha pafly objekTuBu3yje, Oyayhu na enement
HaMepHOCTH Y PaZiby Y3HEeMHpaBama ryou Ha 3Ha4ajy, OLHOCHO HaMmepa
M3BpLINOIA Ja HaHece LITeTy HUje OJIy4yyjyhH MIN HEONXOJaH YCJIOB 3a
knacupukanujy ogpeheHor noHamama Kao HacK/ba ¥ y3HEMHPaBatba Ha pajy.
Hauwme, npema gedpmHULIMjU, HACH/be U y3HEMUPaBakbe Ha Pajly MoipasyMeBa
HH3 HEIIPUXBAT/bUBUX [TOHAIIAhA U IIPAKCH UJIH BUXOBUX IPETHHU KOjU UMAJY
3a yusm, pesynmupajy unu 6u 6eposamHo moze peyaimupamu HeKOM HOBPeZIOM.
[lakse, Hacv/be ¥ y3HEMUPaBame MOCTOjH, HAjIIpe, aKo ofpeleHO MoHalIamke
WJIM IIPaKCca MMa 3a LWU/b HaHOIIEHe LITeTe, Tj. aKO U3BPIIUIALL Aeslyje ca
HaMepoM Ja Y3HeMHPaBaHOM JnLy HaHece mrete. MehyTum, nopeg, tora,
KonBeHnuwuja 6poj 190 npenBuba ga Hacu/be U y3HEMHpaBabe MOXKe OUTH
YCIIOCTaB/bE€HO M MOHAlLIalkheM Koje IPOU3BOAY HaBeJeHe MOoC/Iefulle, YaK
M aKO WX W3BpUIMIIAL, HUje eaeo. OBa HHUjaHca je 3Ha4YajHa ¢ 063UPOM Ha
TO Jla IOZpa3yMeBa OJCTyIame Of, KPUTepHjyMa KOjH je o caja ciaenuia
BehMHCKa cyJCcKa IpaKca ¥ JOKTPHHA, 3aXTeBajyhu HaMepy HaHOIIeba LITETe.
[Mpema gedunMMju KOjy maje KonBeHInja 6poj 190, MPaBo Ha 3aLITHUTY Of
HacH/ba U y3HEMHpaBamba Ha pajly He MOXe 3aBUCHUTHU Of IICUXOJIOIIKUX U
cy6jekTUBHIX PpaKTOpa KOje je TEIIKO KOHTpoancaTu. [locTojatbe aZileKkBaTHe
Y3pO4YHO-TIOC/IeJYHe Be3e u3Mel)y HeNIPHUXBAT/bUBOT MTOHAIIAKA U LITETHOT
pesyaTara (MmoBpeje NOCTOjJaHCTBA U AOOPOOHUTH JIHIIA) KOjJU je 3aKOHOM
3a0pameH je JOBOJPHO 3a KBa/JM(PHUKAILMjy TAaKBOT MTOHAIIaKka Ka0 HaCKU/ba U
y3HeMHpaBamwa Ha pany.

C zpyre cTpaHe, lITeTa OZHOCHO IITeTaH pe3ylTaT, HUje CyIITHHCKU
eJleMeHT WJIH yCJIOB IOCTOjakha Y3HEMHPaBakha Ha PaLy, jep je ZOBOJBHO Ja
y3HEeMHpaBavKo MOHAlllalkhe MOXKe /la IPOU3BeJie LITeTy OGHOCHO IIOBpPeny,
6u10 $U3NUKY, ICUXUYKY, CEKCYa/IHY UM eKOHOMCKY, 6e3 noTpebe fa ce
OHa MaTepujanusyje. 3a norpebe kBaudpUKalMje jeJHOT IMOHAllakba Kao
y3HEMHPaBa4YKOT JOBOJBHO je /1a Ce MOTBP/ U II0CTOjalbe peleBaHTHOT PU3HKA
Ja Moxke fohu fo HacTaHKa mrere. VM, y Tom cmuciy, jepuHUMja cafpXKaHa
y KouBennuju 6poj 190 je jacHa, 6yayhu ma mojam Hacusbe v y3aHeMupaBambe
Ha pajy O3HadaBa CKYN HENPHUXBAT/bUBUX IOHAlLIamka M MPAaKCHU MU
IUXOBHX ITPETHHU KOjU UMajy 3a LMJb, PE3YITUPAjy WU OU 6ep0OBAIMHO MO2e
pe3yamupamu HeKOM GU3UUKOM, ICUXUYKOM, CeKCYyaTHOM UJIH €KOHOMCKOM
mreroM. Ha oBaj HauwnH, KouBeniuja kBanuduxyje ,,06jeKTUBHY BepoBaTHOhy*
HaCTyIama IITeTe Kao JOBO/bHY 3a YTBphHBame HacH/ba ¥ y3HEMHUpaBatba Ha
pazay (Kocher, 2023: 3).

64



M. Iparuhesuh, I'. O6pazosuh | crp. 53-80

Takohe, y KouBenuuju Opoj 190 mopamo ucrahm BaxxHy pogHy
MepCrneKTUBY OJHOCHO [UMEH3HUjy KOjy OBaj Mel)yHApOJHHM CTaHAAP[
yCIIOCTaB/ba, YK/by4dyjyhu oce6HO U3aBOjeHH U e GUHUCAHU KOHLIEIT ,, POSHO
3aCHOBAHOT HaCWJba U y3HeMHUpaBama“. OBaj MehyHapoaHu cTaHgapy mokasyje
Jia TIOCTOjU CBECT Jja JKeHCKa mnomnyanuja y Behoj Mmepu Tpnu oBe 06HKe
Hacuba W y3HeMUpPaBama, y3umajyhu y 063up u cBe 6GpojHHUje ciydajeBe
HaCcHba U Y3HEMHpaBakba KOjU e HaJi )KeHaMa BpIlie TPeKO TeXHOJIOMKHX HIIH
guruTaaHux ypehaja. Y Tom cMuCTy ce yKasyje 1a TEpMHUH POJHO 3aCHOBAHO
Hacube O3Ha4aBa ,HaACU/be U y3HemMupasdarbe ycmepeHo Ha auya 3602 buxoeo2
nosa uau poda unu Koje HecpasmepHo nozaha auye odpehenoe nona unu poda,
a yKJbydyje cekCyanHo y3Hemupasarse".

CpricKo 3aKOHOJABCTBO He nedpUHHUIIE eKCIUTHITUTHO M0jaM ,HacHu/be”
Ha pPa/ly WM ,pOJHO 3aCHOBAHO HacK/be" Ha pafy. [Tojam Hacube ce Besyje 3a
06/1aCcT KpUBUYHOT MpaBa U perynuiie ce KpuBUYHUM 3aKOHHKOM?, JOK CY
HEeroBU crieliupuIHN 0GIHILH MOIYT OHOT KOje Ce 0/jBHja YHYTap IMOPOAHILIe
peryaucaHy noceGHMM 3aKOHHMMA, Kao LITO je 3aKOH O CripeYaBamy HacH/ba
y nopoguum. C apyre cTpaHe, CPIICKO 3aKOHO/IABCTBO KOPUCTH TEPMHUHE
,y3HEeMHpaBamwe", ,ceKcyaTHO y3HEMUPaBahe“ 1 ,,3/T0CTaB/bathe Ha Pafiy*, ¥ TO:
3aKOH 0 pajy, Ka0 MATUYHH 3aKOH 32 00/1aCT PafIHUX OHOCA, KOPUCTH TEPMHIHE
1 aje repUHUIIM]e TOjMOBA ,y3HEMHUPABake“ 1 ,,CEKCYaTHO Y3HEMUPaBame' 3!
JOK 3aKOH O CIIpevyaBalby 3/I0CTaB/batba HA pajy, Kao noce6aH 3aKOH y OBOj
006/1aCTH, KOPUCTHU TEPMUH U TedUHUIIIE TI0jaM ,,3/I0CTaB/barbe Ha pagy”,
JOK y TorJiefy rmojMa CceKCyaTHO y3HeMHupaBamwe ynyhyje Ha gedununujy
u3 3aKoHa o paay.3* [IpuTom, 3aKOH O pajy MOjMOBe ,y3HEMHpaBame" u
,CEKCyaJIHO y3HeMHpaBamwe" ogpelyje Kao 06/11Ke AUCKPUMUHALIMje, aIu
He mpexBuha u He perynuiie ,pox’ Kao moceb6aH JUCKPUMHUHATOPHHU OCHOB
pasnnuut of nosa. CekcyasTHO y3HeMHUpaBamwbe, Y CMUC/Ty OBOT 3aKOHA, jecTe
,CBaKO Bepb6aiHO, HeBepOaTHO MK GU3NUKO MOHALIAkEe KOoje UMa 3a LH/b
WM TIPeJCTaB/ba MOBPey JOCTOjaHCTBA JIMLA KOje TPAXKH 3aIMO0C/Iene, Kao
Y 3a10CJIeHOT Y cdepu MOTHOT XUBOTA, a KOje M3a3uBa CTPAX WM CTBapa
HeIpHjaTes/bCKO, TOHMKaBajyhe nin yBpe/puBo OKpyxemwe’ .3 13 HaBejeHOT
MPOW3MIa3u fia 3aKOH O Pajiy MPerno3Haje caMo jeZlaH 0GIUK CeKCyaTHOT
y3HEMHpaBamwa, U TO HEMPHjaTe/bCKO PAZAHO OKPYXKeke, aiu MPOMyIITa A
perysuiie ceKCyaiHO Y3HEMHPaBake Koje Ce MojaBibyje Kao ,ycayra 3a yeayry*

29 Kpusuunu 3akonuk, Ca. enactuk PC, 85/2005, 88/2005 - ucnp., 107/2005 - ucnp.,
72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019 U 94/2024.

30 3aKOH O crpevaBamy Hacusba y mopoaunu, Ca. enachuk PC, 94/2016 110/2023 — Ap. 3aKOH.
31 Yo 21. cT. 2. U 3. 3aKOHA O pagy.
32 Y. 6. 1 3. 3aKOHA O CIIpeyYaBalby 3/I0CTaB/bakba Ha pajy.

33 Y. 21. cT. 3. 3aKoHa 0 pazny.
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(quid pro quo) (Kanamarues, PuctoBcku, 2022: 641). To je 06/1HMK ceKCyaTHOT
y3HeMUpaBarba KOju TIOCTOjU Kaia je ofOujarbe Ui IpUxXBarTarbe oxpeheror
CeKCyaJTHOT IPeJJIora OCHOB 3a IOHOLLehe O/ITyKe Koja yTH4e Ha paz (y Be3u
ca noBehamem mnaTte, HanpeOBambeM y KapujepH, IPOLyKeHEeM yroBopa o
pazay u cin.) (Kanamarues, PUCTOBCKH, 2022: 641).

C npyre cTpaHe, 3aKOH O CIIpeYaBay 3/I0CTaB/bakba Ha PaAy He CaZPXKU
CBOjy AepUHULIMjY ceKCyaTHOT y3HeMUpaBamwa, Beh jennocraBHo ynyhyje ga
,OZApenOe OBOT 3aKOHA IPUMEIbY ]y Ce M Ha C/TyYajeBe CeKCya/THOT y3HEMHU PaBaha,
y CKJIaJy ca 3aKOHOM KojuM ce ypelyje paa®+. Ha npsu nornen, ped je o rpy6om
MpeBU/ly 3aKOHO/aBIIa, KOjeM je 6110 JIaKIlle 1a yIIYTH Ha APYTH aKT Hero Ja ce
Yy HOTIYHOCTH OZpe U IIpeMa caJp)XXUHU TI0jMa y3HEMHpaBakkba U CEKCyaTHOT
ysHemupaBawa (Pempanosuh, [Terposuh, 2011: 191). MehyTum, Takas HauuH
3aKoHcKor ypehema noBeo je 1o melamwa u ,moucrosehnBama“ oBrux mojMona
y npakcu. OHHU, HAPAaBHO, He MPe/ICTaB/bajy UCTU MIPABHU UHCTUTYT, OyAyhu
I3, C jelHe CTpaHe, IOCTOje HeJBOCMHUCJIEHHU CJIy4ajeBU 3/I0CTaB/bakba Ha Pagy
(mcuxuYKor y3HEeMHpaBamwa Ha PafLy), U, C APyre CTpaHe, HCTH TAKBH C/Ty4YajeBU
OUCKPUMHUHALMje Ha pajy (JUCKPUMHUHATOPCKOT y3HEMHPaBakba Ha Pafy), ZOK
ce CeKCyasIHO Y3HeMHpaBame Hajla3! Y CpeHIIbeM fIeNy, Te Y 3aBUCHOCTU
0[] CUTyalije, OKOJTHOCTH ¥ MOTHBA U3BpIlea ogpel)eHe pajimbe ceKcyaTHOT
y3HeMHPaBakba, OHO MOYKe OUTH KBaTMPUKOBAHO Kao 06TUK AUCKPUMUHATH]e
Ha pajy WM Kao BHUJ, 3/7I0CTaB/bama Ha pasy (Pemanosuh, [lerposuh, 2011
191). MehyTrM, 0OBaKBOM 3aKOHCKOM PeryJaTUBOM M HeJOPEYEeHOCTHMA Ce
HajIipe y TeOpHjH, a HOTOM (IITO je IO MOoC/IefHIlaMa jol BAKHHU]E), U y CYACKOj
MpaKCcH, CTBapa KoHQYy3Hja y Ipoliecy pa3arpaHriyeha OBUX [T0jMOBA,  CAMUM
THUM | Y mipolecy oapelhuBaa MpaBHOT MyTa 3aIUTHUTE TULA Of, HaBeJeHUX
He)Xe/beHUX IIOHAlllakha U MPAKCH.

Y norneany xopuurheHe 3aKOHCKe TepMUHOJIOTHje, y goMahoj Teopuju
pajHOT TIpaBa ce ¢ MPaBOM yKasyje Zia u3pas ,3/I0CTaB/bambe” KOjH je ynoTpe6uo
3aKOH 0 cIipevyaBaly 3/I0CTaB/batba HA pajy HUje mpuMepeH Oyayhu na oBaj
M3pa3 O03HavyaBa phaBo U HEUOBEUHO ITOHAIIAle IIpeMa APYroM, OZHOCHO
Mydeme U MaJITpeTHpame IPYror U, Kao TaKaB, KOPUCTU Ce CaMO 3a HajTeXxe
06/MKe MCUXUYKOT y3HeMupaBamwa (Kosawuesuh, 2013: 472). Crora, Tepmun
»3/I0CTaB/babe“ ce MojaBibyje Kao HeoArosapajyh 3a o3HauaBamwe OpOjHUX
IPYTHX C/y4ajeBa Y3HeMHUPaBawa Ha Pafy, MoceOHO OHUX KOjU ce CMaTpajy
6J1a)KUM, aJI1 KOjHU Ce ycJie[] TOHAB/batha MOTY IIPETBOPUTH Y MaITPETHPAbE,
ma 6u Bas/bajsi0 Pa3MHUC/IUTH O HEroBOj 3aMEHH TEPMHHOM ICHUXHUYKO
y3HeMupaBame Ha paay (KoBauesuh, 2013: 472).

Ocum npumeaby Ha padyH 3aKOHCKHX HEJOC/IeJHOCTH U yIIoTpeb/beHe
TepMHHOJIOTHje, y Horiaeny AepuHULMje TOjMa ,3/I0CTaB/bamba Ha paay”
KOjy /aje 3aKOH O CIIpedYaBamy 3/10CTaB/barba HA pajy, Baska uctahwu ga je

34 Y. 3. 3akKoHa o crrpevyaBamy 3/I0CTaB/bakba HA PaAy.
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MOHaBJ/bakbe ofpeheHor HenpujaTe/bCKOT MM HEMTOXKEHHOT MTOHALIakha OUTaH
eJIeMeHT OBOT TojMa. 1o je UCTOBpPEMEHO jesJlaH Of, TIAaBHUX KPUTEPHjyMa II0
KOjUMa CyJ,CKa IIPaKca OLerbyje fa JIU ce jeJHO MIOHAlllabe MO)Ke O3HAYUTH Kao
3/10CTaB/batbe Ha pafy.’> TakBo TyMademe foMahuX cyZoBa MOXe OBECTH 10
BPJIO HEIIPABUYHUX OJIYKA, MOMYT OAGHjaka Jja ce yTBPAH /1A je 3all0C/IeHH
MpeTpIieo 3/I0CTaB/balbe Ha Pajy Y CUTYallUjH Kaja My je, TpUMepa pajy,
MojeJMHAYHUM aKTOM Y4YMIb€Ha MOBpPe/ia JOCTOjaHCTBA MJIH JOOPOOUTH.
Ipyro, 3aKoH o cripedaBamy 3/10CTaB/halba Ha Paly He [1aje HUjeZHY CMEePHULLY
3a TyMauee KaJia ce jeJHO MOHAIlIathe MOYKe CMATPATH MOHOB/bEHUM, OJHOCHO
KOJIMKO ITyTa M Y KOjM BpeMeHCKHUM pa3MarMa 61 HeKo MoHalambe Tpe6asio fa
Ce [IOHOBHU /1a OM ce CTBOPHJIO HeNIPHjaTe /bCKO, MOHMKaBajyhe uin yBpesbUBO
OKPYJKembe, IITO je YCJIOB 3a MOCTojarbe 3/10cTaBbama ([parnhesuh, 2019: 299).

Mmajyhu y BuAy cBe Hanpe[ HaBejeHO, MULI/bEHA CMO [a je TIPBH Pa3Jior
3a parudukanujy Kousenuuje 6poj 190 yrnpaBo yBoheme pesia y 3aKOHCKO
IeduHUCabe OBUX BAKHHUX II0jMOBA, GMJIO K0 jeIMHCTBEHOT 1ojMa (KOHLeITa),
Kako je To yuunuaa KoHBeHIHja 6poj 190, 610 Kao BHIiIe OI0BOjEeHHX TTOjMOBA
(koHILemaTa), y3 MOLITOBabe HaMlpes aHATU3UPAHUX KPUTEPHjyMa/eleMeHaTa
onpehenux y nepunniinjama xoje je mana npeamerna Kouseniuja. [Toce6HO
rnctudeMo norpeby usmeHe ogpehema nojMa ,3/710cTaB/bama‘ Tako WITO he
ce Kao pajrba M3BpIlIeha HACK/ba U y3HEMHPaBabkha Ha PaAy NpeABULETH U
nojefMHavYHa paAmwa. OBo, Mpe cBera, M3 pasjiora WTo TpeHyTHa AoMaha cyacka
MpaKca je/HOKPATHO HETaTHBHO MOHAIlame KOjuM ce Bpeha mocTojaHcTBO,
MHTErpUTET, YacT U yIJ/Ie[, 3aM0C/IeHOr He KBaIupHKYje Kao 3/10CTaB/batbe
Ha paay, 6e3 0631pa KOMHKO je ITEeTHHUX MOC/IenIia U3a3BaJo, jep je Baxxehu
3aKOHCKH TEKCT Y ToMe orpaHnyaBa (cauuHo u: Kasramarues, PucroBcky,
2022: 637). Takohe, moTpeGHO je fa ce mocienHO AedUHHMIIE KOHLEIT ,,pPOSHO
3acHOBaHOTr Hacuspa“ Oyayhu ga je mano zomahux 3akoHCKHUX MpormMca Koju
MO3HAjy KaTeropHjy ,pozaa‘ u ,poguor ugentutera‘. Hajsaz, Bamano 6u ma ce
M3MeHH TePMHUHOJIOTHjA U [ja Ceé TEPMHUHOJIOIIKH U TI0jJMOBHO yCKJIaJe 3aKOH
0 paZy ¥ 3aKOH O CIipevyaBaky 3/I0CTaB/batba HA PAAY.

5. [lJogpyd4je 3amrTuTe o Hacu/ba U y3HEMUPaBamka
y cBety paga npema KouBenuuju 6poj 190

Kao oty n3Bop npaBa, KouBeHijuja 6poj 190 MMa CBoje epCoOHaHO,
MPOCTOPHO U APYro (MaTepujaTHONPABHO) MOJPYYje MPHUMEHE.

35 IIpema craBoBuMma jomahux cyzmosa: ,ma 6u ogpeheno nonamarme 610 KBanuGUKOBAHO
Kao 3/10CTaB/bakbe Ha pafly Koje Y)KKBa CYACKY 3aIUTHUTY, TOTPeGHO je a e pajiy O MOHAIIA Y
Koje ce IIOHaBJba y 0Aipe)eHOM BpeMeHCKOM IEePHO/Y, a He MOXKE Ce PaJUTH CAMO O jeZlHOM
norahajy“ (Pewersa Anenayuoroz cyday Beozpady, ['nc1. 469/2014 00 12. 3. 2014. 200uHe).
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Y onpehuBamwy kpyra nuiia koja cy o6yxBaheHa 3alITUTOM Of HACHJbA
U y3HeMHpaBamwa, KoHBeHIIMja 6POj 190 TIPHUMeRYje WHKIY3UBaH MTPHUCTYTI,
craBsbajyhu moj, cBoje OKpHJ/be paJiHUKe U ApyTa JIULA y cBeTy paga. [Ipema
ozpen6ama oBe KoHBeHIMje, 3alITUTY Off HAaCH/ba U Y3HEMHPaBatba y CBETY
pajZia Y)XUBAjy 3anocaeHu, y ckaady ca Ha4UHOM Ha Koju cy degpuHucaHu y
HAYUOHAIHOM 3aKOHOJABCMEY U NPAKCU, 3amum Jauya Koja pade He3asuCHO
00 HUX0B802 Y2080pHO2 CMAMyca, aAuyd Ha ocnocobasarsy, ykmwyuyjyhu
npunpagHuke, Hay4HuKe, padHukKe Kojuma je npecmao padHu 00HOC, 80JI0OHMepe,
mpaxcuoye 3anocaerba, AuYd Koja cy nodHenda npujagy 3a 3anocierbe, me
nojeduHye koju usspwasajy osaawherba, dyxcHocmu uau 002080pHOCMU
nocaodasya.3®

Ocum Tora, KouBeHnnuja 6poj 190 ce 0OJHOCH Ha cge cekmope, OGU10
npusamHe uau jagHe, Kako y popmanHoj mako u'y HepopmanHoj ekoHomuju, 6uno
y ypbaHum unu pypaanum nodpyujuma.’’ lako je moxBanHo urro KouBeHnuja
yKJbydyje y HOApPYyYje 3alUTHTE U JINIA KOja pafie y HepOpMaTHOj EKOHOMHU)H,
y TEOPHjH je OBaKBa o/ipe;0a KPUTHKOBAHA KAao HepeasiHa, ca apryMeHTOM Ja
he 6uTH M3y3eTHO He3axBa/THa 3a IPUMeEHY Y IIPAaKCH, Ipe cBera 360r Temkohe
HeHTUPUKOBaka OATOBOPHOT IOC/I0AABLIA, HAPOUUTO Y Ppa3u IMpeBeHLHje
HacW/ba M y3HeMHpaBama Ha pagy (Molina, 2019: 416). C gpyre crpaHe,
IMpemopyka 6poj 206 ykasyje ma gp)kaBe YiaHuile Tpeba fa ycBoje ogrosapajyhe
Mepe 33 CeKTOpe WJIM 3aHMMama M pafiHe apaH)XMaHe Y KOjuMa Mo)Xe OUTH
Beha M3/10)keHOCT HacM/by M y3HEMUPABalby, Kao IITO Cy HOhHM paf, paj y
M30J1aliujH, 3/IpaBCTBO, YTOCTUTE/bCTBO, COLMjaTHe YCIyTe, XUTHe CIIyXOe,
pazx y kyhu, TpascmopT, o6pa3oBatbe uniu 3a6aBa, Kako 6u ce o6e36eauo
Ja U OBa JIMIIA Y)XXUBAjy ajeKkBaTHy 3amwtuty3® [Tlopes Tora, ucrtude ce u
notpeba /1a ce yCBOje 3aKOHO/IaBHE HJTH APyTe Mepe Paiu 3aLITHUTE PAJHUKA
MUTpPaHATA, TOCeOHO PafHUIIA MUTPAHTKU A, 6e3 0631pa Ha BbUXOB CTAaTYC,
0/l HacHJ/ba M y3HEMUMpaBaka Y CBETY pasa.> Y /by OaKLIaBakha TPAH3ULHje
u3 HepopmanHe y popmanHy ekoHOMU]jyY, [Ipenopyka 6poj 206 ynyhyje apxase
4ynaHune na o6esbese pecypce U MoMoh pagHUIIMMA U MMOCIOJABIIMMA Y
HeOpMaTHOj EKOHOMHjH, U IHUXOBUM YAPYXEHHUMA, KAaKo OU ce CIpeduio
U MPOLeCyMpasio Hacu/be U Y3HEMHPaBawe y HepOpMaTHOj EKOHOMUjH. *°
Crora, ynHU ce 3Ha4ajuuM 1wto KonBeHuja 6poj 190 u [Ipenopyka 6poj 206
BeJIMKM 3HA4adj MPHAQjy 06acTUMA KOje je TelIKO KOHTPOJIHUCATH U Koje ce,
o npasuty, urHopuury. OBo nmoceGHO M3 pasjora WITO TellKoha npuMeHe

36 Y. 2. ct. 1. KouBeHuuje 6poj 190.
37 Y. 2. cT. 2. KouBeHiuje 6poj 190.
38 Y. 9. [Ipenopyke 6poj 206.
39 Y. 10. [Ipenopyke 6poj 206.
40 Y. 11. [Ipenopyke 6poj 206.
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MpOIIKCa O 3aLITHUTH Off HACH/bA U y3HEMHUpaBamwa y oapeheHoj o61actu Huje
Y He MOXKe OWTH ONPaBAAH Pa3Jor 3a UCK/byUYele U3 MoJpyYja 3aUTUTE O,
Hacv/ba M y3BHEMHPaBaka JTULA Koja pajie y TUM ob61acTuMa.

Y norjiey mpoCTOPHOT MOAPYYja 3aLUTHTE Of HACK/ba M Y3HEMUPABaHha,
KonBen1uja 6poj 190 ce nmpuMerbyje Ha HaCU/be U Y3HEMUPABAE ,y C8emy
pada“ Koje ce gemaa ,,mokom pada‘, OAHOCHO y pafiHOM BpemeHy (6e3 063upa
e Cce JellaBa — BaH MJIM YHYTap NMPOCTOPHja MTOCIOLABLA), ,N068€3AHO je ca
padom” (mewaBa ce MOBOZOM MJIM Y Be3H ca 00aB/barbeM MpecTaluje paja)
WIN ,Npou3unasu u3 weaa“ (0HOCHO KajZila MMa CBOj Y3POK HJ/IU MTOPEKJIO Y
npecTanuju paja, 6e3 nmorpebe za ce HacHU/be UIN yY3HEMHUpPaBalbe JellaBa
TOKOM pajia M/Iu Ha pagHOM MecTy).* KoHBeHu#ja 6poj 190, ZaKie, yCIIOCTaB/ba
O/ITOBOPHOCT ITOCJIOZIABLIA Y OZHOCY Ha MOHAllake Koje ce [JellaBa TOKOM
Pazia, y Be3H je C pafioM UJIH je Pe3y/ITaT PajAa, OLHOCHO IPOU3HJIa3H U3 Hhera.
[Mputom, Kouseniiuja 60j 190 je uapuuura y norneny oapehusama mpoctopa/
MIPOCTOpHja Be3aHUX 3a paj, HaBojehu na ce KoHBeHnMja npuMemyje Ha
HacH/be U y3HEMHUpaBamwe y CBeTy paja Koje ce goraha: a) Ha padnom mecmy,
ykbyuyjyhu jagHe u npusamme npocmope kada npedcmagsbajy padHo mecmos; 6)
Ha Mecmuma y kojuma je padnuk naaheH, kopucmu 00mop uau o6pok, uau 2de
KOpUCMU CAHUMAPHU Y80p, NPOCMOpUje 3a yMusarbe/nparbe U Npecenayerse;
u) Ha caym6eHum nymosgarbuma, Ha o6ykama, doeahajuma uau dpywmeeHum
akmueHocmuma; 0) y okeupy KomyHukayuja koje cy gesaHe 3a pad, ykawy4yjyhu
U OHe Koje ce 8puie nymem UHPOPMAYUOHO-KOMYHUKAYUOHUX MeXHO02Ujd; e) y
cmewmajy koju o6ezbehyje nocaodasay, u ) npuaukom 0oaacka Ha NOCAoO UauU
odaacka ca nocaa.**

OBge Ba/ba MPUMETHUTH /1A j€ jeJHO Of MOAPYYja 3aLITHUTE Off HACUbA
Y y3HEMHPaBamba OHO KOje Ce JelaBa TOKOM CIy)XOGeHUX MyTOBama, 00yKa,
porahaja vK JpPyLITBEHUX aKTUBHOCTH Be3aHMX 3a mocao. Pexsio 6u ce na
je Y3pOK OBaKO LIMPOKOT 00yXBaTa 3aIUITHUTE OJ, HACH/bA U Y3HEMHPaBaba
YUbEHUIA A je cBe Behu OpOj peKpeaTHBHUX AKTUBHOCTH 3aMOCIEHUX U
IPYTHUX paJHO aHTa)KOBAHUX JTUIIA KOje Ce OJIBMjajy Y OKBUPY MJIH BaH PaJHOT
JaHa, YHYTap UM BaH mpocTopuja nocaozasua. KouseHuujy 6poj 190 Tpeba
CXBAaTUTH TAKO [ je MOApyYjeM 3aLITHUTE MOKPUBEHO Y OPraHU30Bambe
CIOPTCKUX TYPHHUPA, BeXXOawe y TepeTaHaMa Koje GpUHAHCHPA MOCI0LaBalj,
nu 6110 KOjy APYTry BPCTY IIPOC/IABa y IM/by MOOO/bIIaa KOMYHHUKALHjeE,
»PaLHOT OKPYXema“ 1 7o6pobuTH pagHuka. OBaj acmeKT 3alUTUTE UCTUYE
BeoMa audy3He KOHType Koje TpeHyTHO mocTtoje usmely apyurrseHor u
paJHOT OKPY)XeHa, OJHOCHO Tellkohe pa3rpaHuyema usMmeby nocma u
JPYLITBEHUX OfiHOCA, u3Melyy oHOra mTo npejcraBba TMYHY U OHOTA IITO

41 Yn. 4. ct. 2. KouBeHuuje 6poj 190.
42 Ibid.
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yuHM pagHy cdepy (De Vicente, 2020, 86). [Topex Tora, MOXKeMO yOuUHUTH Ja
je KouBeHmujom 6poj 190 M3PUUYMTO MPENO3HaTa U 3arapaHTOBaHa 3alITUTA
OZ, HacW/ba U y3HEMHPABAMWA MyTeM WH(POPMALMOHO-KOMYHHUKALLHOHUX
TexHosoruja. Y CKJaZy ca HaBeJeHHUM, 3alUTHTA HECYMIbHUBO YKJ/bydyje
JUTATAJIHO y3HeMUPaBake Ha pafy, Koje ce MOXKe M3BPIIMTH Ha PajHOM
MeCTy MM BaH 1era, 61MIo cpeJCcTBUMA Y BIACHUIITBY MOC/IOAABLA, GHIIO
COIICTBEHUM CPeACTBUMA paJiHUKA. YnoTpeb/beHa popMynanyja je Beoma
IIUPOKA .y OK8UPY KOMYHUKAYUja Koje ce 00HOCe Ha pad®, a peJIeBaHTHO je cCaMo
[a TOCTOjU HeKa 3HaJyajHa KapuKa MM TauKa Be3de ca pasoM. CxonHO ToMe,
CBaKHU 00JIMK TEXHOJIOIIKe KOMYHHKaIHje KOju OM MOTao /1a yIpO3H 3/ipaBibe,
JOCTOjaHCTBO MJIM UHTETPUTET PafHUKa 610 OM BpeiaH 3aLITHUTE aKO je 61O
y Be3u ca pagom. OBaKaB HaYMH peryjaiije MpocTopa Koju je o6yxBahen
3alITUTOM O/ HaCU/ba U y3HEMHUPaBama Ha Pafly je BeoMa Ba)KaH, HAPOYUTO
y cBeT/y pasBoja gorahaja HAKOH Kpu3e M3a3BaHe MaHJEeMHjoOM KOBH/JA 19,
KaJia je HacWJ/be U y3HEeMHpaBame IyTeM CaBpeMeHHX MH(}OPMaLMOHO-
KOMYHHMKAI[MOHUX TexHosoruja (mpexko WhatsApp-a, Skype-a u ¢1.) mocrano
CBe yuecTasuje. Y OBOM KOHTEKCTY, Ba/ba IOMEHYTH Ja je HegaBHO De Stefano
HAIMCAo BaXKaH U3BELITAj Koju je Hapy4uaa MehyHapoaHa opranusanuja pajga
0 KOHIIeNTY ,cajbep MaJITpeTUpara U HACU/bAa U y3HEMHPaBakbha Ha MOCITY Y3
momoh MHPOPMAITHOHO-KOMYHHKAIIMOHUX TEXHOOTHja", y KOME ce UCThYe
Jia je o/l CYIITUHCKOT 3Ha4aja /1a ce ,CBeT Pafia‘ TyMadH y LINpeM CMUCITY, jep
ce y3HEMUpaBarbe Ha MHTEPHET MPEXXU MOXKE ZIeCUTH y O1JIO KOje BpeMe U Ha
6uo koM Mecty (De Stefano, 2020: 3). [lo Hacu/ba 1 y3HeMHpaBamwba Moxe fohu
y BEPTHKA/THOM OZHOCY (0, CTpaHe MeHalepa, JUPEKTOPA), Y XOPU30HTATHOM
(om cTpaHe xoznera) u of, cTpaHe Tpehux nuua (mpumepa pajgu, KIHjeHara,
naiujeHaTa uav KopucHrka).” KouBeHiyja 6poj 190 Ha Taj HA4MH MOKYyLIaBa
J,a 3aLITUTH CBe KaTeropyje pafiIHUX OJHOCA YHYTap WITO je Moryhe normyHuje
dopmynucaHe cuTyanuje Koja Kao jeJMHU yCJIOB 3aXTeBa Be3y ca pajom/
nocsioM. Kpo3 oBaj inpoku 061M 3a1ITUTE, KOjU IIOKPUBA PAa3/IMYUTE PAJbe,
pasanunTa MecTa (pr3rMYKa UK OHJIjH) ¥ pa3uynTe BpcTe MOryhux xprasa
y »~cBeTy paza“, KonBeHuuja 6poj 190 HACTOjH /1 yCIIOCTABH IITO MOTIYHH]Y
3alITUTY y3HEMHUPABaHUX JIUIIA.

[lepcoHanHo mozpyyje 3aUITHUTe Of Y3HEMHpPaBamba, CEKCyaTHOT
y3HeMHpaBama U 3/I0CTaB/bakba Ha Paly Y CPIICKOM 3aKOHOJABCTBY 3aBHUCH,
Ipe cBera, Of MpaBHOT Ipomnuca Koju gepuHuiry ose nojmose. Ila Taxo,
JOK IpeMa 3aKOHY O pajy 3alUTUTy Of, Y3HEMHpAaBamwa M CEKCYa/IHOT
y3HeMHpaBama y)XXHBajy CaMo 3aII0C/IeHU 1 KaHAUJATHU 33 3a10CIehe, 3aKOH
0 CTIpeYaBarby 3/7I0CTaB/batha Ha Pajly 3amITUTy 06e36elyje mocmomaBiuma,
3aIloCcjIeHUMa, IMIjaMa aHTa)KOBAaHUM BaH PafiHOT OJHOCA, KAo LITO Cy LA

43 International Labour Conference, 107th Session, Ending violence and harassment against
women and men in the world of work, Report V(1), naparpadu 74-75.
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Koja 00aBJbajy pUBpPEMeHe U IOBPEeMeHe M0CJIOBe WJIH TI0CJIOBE MO YTOBOPY
0 Ziesly UJIN SPYyTOM yroBOpY, THIIA Ha JOMYHCKOM pajy, IUIA Ha CTPYYHOM
ocroco6/baBakby U yCaBplIaBaky KOJ, MOCA0aBIa 6e3 3aCHUBaba pajHOT
OJHOCa, BOJIOHTEPH 1 CBAKO APYTO JIMIIe KOje 10 GMJI0O KOM OCHOBY y4eCTBYje
y pazy nociogasua.+t OBUM HIPUCTYIIOM 33aKOH O CIIpedaBaby 3/10CTaB/baba
Ha Pafy je MOMPUIMYHO MPOIINPHO AeTOKPYT CBOje MpUMeHe, YK/by4dyjyhu
HMpUIIPaBHUKe, BOJIOHTEPe, XOHOPaplie U CBa ApyTa JHIa Koja N0 OUI0 KOM
OCHOBY Y4eCTBYjy Y paAy nociozaasia. Mehytum, y nopehemy ca kpyrom nuua
KOjHMa 3alITUTY npyxa KouBeH1uja 6poj 190, MOXXe ce IPUMETUTH Jja 3aKOH
0 CIIpevaBamby 3/I0CTaB/bakba Ha Paly He TOMUIbe KaTeropyjy paZH1uKa KojuMa
je mpecTao pajHU OJHOC, JTULA KOja UMajy CTaTyC KaHAHUJATa 3a 3al0CyIehe
OJHOCHO TPA)XMOLA MTOCJIA, KA0 HU JIMIjA KOja Bplie oBalrherma, Jy)XHOCTH
WJIM OATOBOPHOCTH TocaoAaBua. OBy MOTOWY KaTeropujy auia 3akoH O
crpedvaBalby 3/710CTaB/balba HA PAAY Mellla ca IojMoM mocioaasia. MehyTum,
y HalleM IpaBy TO 61 OM/IM YJIAaHOBU OpPraHa yIpaB/bala IPUBPESHUX
IOpylTaBa (AMPEKTOPH), YMjHU je CTaTyC peryarucal 3aKOHOM O paZy ¥ 3aKOHOM
0 IPUBPEJHUM APYLITBUMA*, Ka0 U IMPETHOCTAB/bEHH, OGHOCHO LiepOBU U
MeHallepH, KOju UMajy oBiamrhema fja 3aK/by4yjy MpaBHe MOCIOBE WU A
JOHOCe CaMOCTaJIHe KaZpOBCKe ¥ OPraHU3aLOHe OfIyKe.

Y nornepny ,MecTta“ Ha KOMe ce 3/10CTaB/batbe BPUIM M BpeMeHa Kaja
ce BpuIy, y joMaheM 3aKoHOZABCTBY MOCTOjU paBHA Mpa3HUHA, OyAyhu ga
3aKOH 0 cripeyaBarby 3/710CTaB/balba HA PAly HEMA HUje/iHe ofipes0e O TOMe,
ykasyjyhu jennHo ma cy To pajme Koje Cy mpejy3eTe Ha pajy MJIH Y Be3H ca
pasiom.4°

Wmajyhu y Busy Hanpe HaBejeHO, BepyjeMo Ja 6u ce paTUPHUKALMjOM
KonBeH1uuje 6poj 190 OBe 3aKOHCKe MPa3HIHE MOMYHMJIE, a 3ALITHTA Of HAaCH/ba
Y y3HeMHpPaBamwa NPOIIMPUJIA U YIOTIYHHU/IA, KaKO MPOLINPHUBakbeM KpyTa
s3amrTuhennx uua (Ha M@ KOjUMa je pecTao pajHHU OJHOC, TUIA KOja
Tpa)ke IOCA0 Y KaHAMJATe 3a 3aI0lI/baBakbe, ¥ JINLA Koja Bplue oB1alhemna,
IY>XHOCTH WJIH OJTOBOPHOCTH MTOC/IOJABILIA), TAKO U IpeBubamem nmpocrtopa
Ha KOMe Ce 3alITHUTA Of HACH/bAa M Y3HEMHUpaBamba IpuMemyje, yKbydyjyhu
dopmanHy u HepopMaTHY eKOMOHOMHU]Y, cBa GHU3MYKA U OHJIAjH PaHA MECTa,
yK/bydyjyhu ¥ nmpuBaTHe IpocTopHje Kaja NMpeAcTaBbajy pajHO MeCTO,
Kao0 ¥ CBa Jpyra MecTa Koja Cy MoBe3aHa 3a pazioM (MecTa y KojuMa pPafiHUK
KOPHCTH OIMOP MU OOPOK, CAHUTAPHU YBOP, CBJIAYHMOHHUIIE, MeCTa Y KOjUMa
pagHUK 6OpaBH 3a Bpeme CTy>K6eHOT 1myTa, 3a BpeMe 00yKe, apyrux poraha

44 Y. 2. 3aK0Ha O CIIpeYaBaky 3/I0CTaB/bakha Ha paay.

45 3aKoH o mpuBpeAHUM ApywrBuMa, Ca. enactHux PC, 36/2011, 99/2011, 83/2014 - Ap.
3aKOH, 5/2015, 44/2018, 95/2018, 91/2019 11 109/2021.

46 Y. 1. 3aKoHa O cripevyaBay 3/I0CTaB/bakba Ha Pay.
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WM APYIITBEHUX aKTUBHOCTH UTH,.). [loceGHO je Ba)KHO [ja ce 3aLITHUTA Of,
HaCcH/ba ¥ y3HEMHpPaBamka IMPOLUTUPH U Ha KOMYHHUKAIHjY KOja je Be3aHa 3a paj,
a Koja ce ocTBapyje myTeM HHPpOPMALMOHO-KOMYHHUKALMIOHUX TEXHOJIOTH]a,
6ynyhu za ce Tako y OKBHP 3aLITHUTE YK/byYYje jeaH BaXKaH MPOCTOP y KOMe
Cy 3aIlOCJ/IeHH M JpyTa paJHOAHTa)KOBaHa JINLIa HAPOYHUTO U3J/I0KeHa PU3UKY
HacH/ba U y3HEMHUPaBamba.

6. [IpeBeHIIMja ¥ 3aLITHTA OJ HACHJ/bA M Y3HEMHUPaBamkha
y cBety paga npema KouBenuuju 6poj 190

[IpBa ¢a3za 3amTure oA HaCcCH/ba Y y3HEMHMpPaBakba Ha pajy oriefa ce
y npeBeHUHju. Y ToM cmuciy, KonBeHnuja 6poj 190 ob6aBesyje uraHuie ga
,ITOIITYjY, MPOMOBHIIY X OCUTYPAjy CBMMa MPaBO Ha CBeT paja 6e3 Hacuba
U y3HeMupaBamwa“.¥’ [la 6u ce oBo octBapuno, KouBeHiuja yBogu ob6aBesy
Jp)KaBa YIaHMIIA [a, Y CKJIAJy Ca HAaLlMOHAIHUM 3aKOHMMa M OKOJIHOCTHMA,
Te y3 CaBeTOBAalbe Ca penpe3eHTAaTHUBHUM OpraHu3alHjaMa IMocaoAaBaLa
U pajHUKa, YCBOje MHK/Iy3UBaH, MHTErPHUCAaH U POJHO OCET/BHUB MPUCTYII
crpevaBaiby ¥ 60pOM MPOTHB HACH/bA U Y3HEMHUPaABamwa.*® [p)xaBe YyiaHULe
MOpajy, u3Mel)y ocTasor: 3aKOHCKH 3a0paHUTH HACHJbe U Y3HEMHPABAIbE;
06e36eUTH 1 Ce pe/leBaHTHE MOMUTHKe 6aBe HACH/beM U Y3HEMHUPABAHEM;
pa3BUTH CBeOOYXBaTHY CTPATEryjy 3a cripedaBame U 60pOy IPOTHUB HaCUJba;
NpeJBUETH CaHKIMje; Pa3BUTH ajlaTe U CMepHHULe, 00aBUTH efyKaLujy
u 00yKy, y MpUCTyHmadyHuUM ¢opmMaTuMa, pagyd MOAuU3ama CBECTH, Te
ocurypartu epuKacHa cpecTBa MHCIEKIIMje U UCTPpare Cly4ajeBa HaCHU/ba U
y3HeMUpaBama, yKbyuyjyhu uncnexkuujy pazga.+ [pema [penopyiu 6poj 206,
0Baj MHTErpyUCaHU IPUCTYI 3HAYH A 3aLUTHUTA OJ, HACH/bA U Y3HEMHUPaBabha
Mopa 6uTH noHyheHa y KOHTEKCTY 3aKOHA O Pajly, 3aKOHA O YC/IOBHUMa paja
(6esGenHOCTH M 3ApaB/by Ha pajy), 3aKOHA O 3a6paHU AUCKPUMHHALMjE U
KPUBUYHOT 3aKOHA. 3aKOHOJ,ABCTBO O 3a0paHu AUCKPUMUHaLYje U ypehemwmy
6e36eAHUX U 3/[paBHX yCJIOBA pajia CMaTpa Ce K/bYYHHUM y Be3H Ca PeBEeHIIUjOM
Hacu/ba M Y3HEMHUPABama, JOK ce KOMOMHOBAHHU IPUCTYII CMaTpa Haj60/bUM
y o6e36ehuBamwy 3auTuTe 0 HacH/ba U Y3HEMHpPABaka 3a CBe PaJHHUKE,
yxbydyjyhu u one xoju paze y somahuncrsuma, y HepopmaiHOM ceKTopy U
MaiuM U cpeAmnuM npeaysehuma. Crora je HEOXOHO Aa Ce, TOpeJ, 3alITHUTE
y CKJIaJy ca 3aKOHMMa 0 3a0paHH AUCKPUMHUHALIYje, ICUXOCOLUjaIHA PU3ULU
WHKOPIIOPHPAjy Y 3aKOHOJABCTBO 0 0e30eJHOCTH Y 3[,paBJby Ha pajy Ap)KaBa
4y1aHuLa. Bepyje ce 1a oBakaB IPUCTYI MOXe Haj6Obe CIIPEYUTH HeIOCTATKe Y
MPaBHOj 3aIUTUTH )XPTaBa U 00e30eAUTH [ja ce He UCKby4e oxpeheHu obmuiu

47 Yn. 4. ct. 1. KouBeHiiuje 6poj 190.
48 Yn. 4. ct. 2. KouBeHuuje 6poj 190.
49 Y. 4. ct. 2. KouBennuje 6poj 190.
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HacH/ba M yBHEMHPABamwa, Kao U ofgpeleHe BpcTe mouynHMIIALA MITH XKPTaBa.
[Topen Tora, OBaKBUM MPHUCTYIIOM Ce JOMPUHOCH jACHOM HJeHTUPHUKOBAY
OZITOBOPHOCTH PAa3/IMUMTHX aKTepa — jaBHUX M NPUBATHUX ITOC/IOJABAla,
3aMoC/IeHUX, CUHJWKAaTa, OpraHM3aliyja IocjofaBalia U BIAZUHUX
WHCTUTYLIHja.

Ocum HaBegeHOT, BOXHO je HarnacuTu ga KonseHnuja 6poj 190 y
¢$asu npeBeHIMje HacK/ba U y3HEMHPaBakba YCIOCTaB/ba 00aBe3y Ap)KaBa
MOTHHCHUIA Ja NIpeAy3My oaroBapajyhe mepe 3a cipeuaBame Hacu/pa U
y3HeMHUpaBamwa Ha pafy, YK/py4dyjyhu mpernosHaBamwe BaXkKHe yjore jaBHe
BJIACTH Y IOZAPYYjy HepOpMaTHe €EKOHOMH]€, 3aTUM YTBphrBame, y JoroBopy ca
opraHmu3allyjaMa [10C/I0/jaBalla ¥ 3alI0C/IeHUX, CeKTOPa, 3aHUMaba U pafiHUX
apaH)XMaHa y KOjUMa Cy pafiHUIIY U SpyTra JMIia BULIe U3/I0)KeH! HacUJby U
y3HeMHupaBaky Ha pajy, Kao U IpeJy3uMarme Mepa 3a epUKACHY 3aLITUTY
TUX IWLA.>°

Y moriezny saimTuTe Of, HACK/bA U Y3HeMHpaBawa, KoHBeH1Mja 6poj
190 npeasuba ycnocraB/pame MexaHu3Ma 3a 06e36ehuBare e/10TBOPHOT
crnpoBohema 3alITHTe O HacH/ba U Y3HEMUPABamba Y CBETY paja, Koju he
rapaHTOBATH [ia Ce jeJHOM II0YMbeHO HaCH/be UJIU Y3HEMYpaBatbe Ha PaJHOM
MecTy Hehe MOHOBUTH. Y TOM MpaBLy, Of K/byYHOT 3Ha4adja jecTe OCUTypame
jeHOCTaBHOT NMPUCTYyIa OAToBapajyhuM u eprKacHUM NMPaBHUM JIEKOBUMa
Te CUT'YPHHUM, NIpaBefHUM U epUKACHUM MeXaHH3MHMa H3BeLITaBamba U
pelliaBama CIIOPOBa y CIy4ajeBUMa HacK/ba U Y3HEMHpaBamwa y CBeTy paja.>
OBo ce, mpe cBera, 0HOCH Ha 00aBe3y Ap)KaBa Ja yCIOCTaBe XXajibeHe U
HCTPa)KHe IOCTYIIKe, KA0 U MeXaHH3Me pelllaBalba CIOPOBA, U TO UHTEPHE
(Ha HMBOY paJHOT MeCTa U M3BaH PaZHOT MeCTa) U eKCTepHe (Ipef CyLoMm),
3aLITUTY OF, BAKTUMM3alje I ofMa3/e IPOTUB NOJHOCHOLA IIpHjaBe,
XXPTaBa, CBeJIOKa U y30ymHBaya, Kao ¥ Mepe IIPaBHe, COLUjalHe, MeIUIINHCKe
Y aAMUHHCTPATHBHE MOTHOPE 3a NOJHOCHOLe NTPHjaBa U XXpTBe.>* BakHa u
3Ha4ajHa je 1 o6aBe3a gp)kaBa Ja 06e30e/e 3alITUTY IPUBATHOCTY XXPTaBa U
MoBep/bUBOCT MHPOPMALHja, Y MEPH Y KOjoj je To Moryhe, a/iv v 1a OCUTYPajy
Ja ce He 3/10ynoTpebe 3axTeBHU 3a mpuBaTHolhy 1 moseppuBourhy. OHja Kazga
je To mpuMepeHO, MOTPeOHO je 1a Ap)KaBe MpeJBHUe CAHKIHje 3a C/y4ajeBe
Hacu/ba U Y3HEMHpaBama Y CBeTYy Pafia, Kao U [1a OCUT'YPajy Aa XKXPTBe POAHO

50 Y. 8. KouBeHuuje 6poj 190.

51 Ibid. TlpaBHM neKOBH HaBeAeHM y unaHy 10(6) KonBeHuuje Mory yxpyunBaru: (a)
NpaBo Ha OTKas y3 HakHaay; (6) Bpahamwe Ha paz; (1) ogrosapajyhy HakHazgy wrere; (1)
Hape0e KOje 3aXTeBajy Ipe/y3uMatbe Mepa ca HeIloCpeIHOM U3BPLIHOM CHaroM Kako 6u
ce ocurypa’o ga ce oapeheHo moHamame 3aycTaBu MU fa ce IPOMEHU MOIUTHKA HIU
npaxca; ¥ (e) Takce M TPOIIKOBE y CKJIAZy €a HALMOHATHUM MTPABOM U MPaKcoM. YL 14.
[penopyke 6poj 206.

52 Y. 9. [Ipenopyke 6poj 206.

73



3BOPHUK PAZIOBA ITPABHOT ®AKYITETA Y Huily | BPOj 103 | TognHA LXIII | 2024

3aHOBAHOI HAaCU/ba U Y3HEMHPAaBamha Yy CBETY Pajia UMajy epUKaCaH IPUCTYII
POAHO OCET/bMBUM, CUTYPHHUM M epUKACHUM MeXaHM3MHMA 3a pellaBaibe
HPUTYXXOU U CIIOPOBA, MO PIILY, yC/TyraMa U IpaBHUM jleKoBUMa.> [ToceOHO
Ba)KHA je ¥ 0obaBe3a Ap)KaBa YIaHHIIA A TIPEMO3Hajy YTUIQj TIOPOLUIHOT
HacH’/ba ¥ J1a, KOJUKO je Moryhe, y6/1ake leroB YTHIIAj Ha CBET Paja,>* Kao U Ja
OCHTYPajy Zia paJHUIIY UMajy TTPaBo Ja u3aly U3 pajiHe cUTyalluje 3a Kojy UMajy
Pa3yMHO OIlpaBAame Ja CMaTPajy KaKo Npe/iCTaB/ba HEIOCPeAHY U 030U/BHY
OIAaCHOCT 32 YXMBOT, 3/ipaBJbe NJIM CUTYPHOCT 300T HACH/bA U y3BHEMH PABama,
6e3 TpIUbera 0JMa3e UIHN JPYruxX HellpUMepeHUX NOoCIe LA >
[TocTojehu mpaBHYM OKBUP 3a MPEBEHLIUjY U 3aIUTHUTY Of, Y3HEMUPaBaba,
CeKCya/IHOT y3HeMHpaBamwa U 3/I0CTaB/bakba Ha pagy y Penyonunu Cpouju
ypeheH je Ha moBpiuaH HayuH. [Ipemaa 3akoH 0 paay, Kao OMUITH MPAaBHU
Mponuc y 06/acTH pajHUX OAHOCA, NMPOMHCYyje 0OaBe3y MOCIOABLA 3a
06e36eau yC/IOBe pajia U OpraHusyje paj pagu 6e36eTHOCTH U 3aLITUTE
JKMBOTA U 3/IpaBJba Ha pafy,”® 3akoH o 6e30eIHOCTHU U 3APaB/by Ha PaAy
071 2023. roguHe> HUjeZHOM CBOjOM OZipei0OM He TOBOPU €KCIIMLUTHO O
OIIaCHOCTHMA U pU3HULIMMa KOjU MOTYy JOBECTH [0 HaCHJ/ba U Y3HEMHUPaBamba
Ha pagy. C apyre crpaHe, 3aKOH O CIIpeyaBamy 3/I0CTaB/balba Ha pajy
npeasuba o6aBe3y mociofaBla Ja 3aloC/eHOr, Mpe CTyHama Ha paf,
MHUCMEHUM IyTeM 00aBecTH 0 3a0paHU Bpllera 3/I0CTaB/batba U MPABUMA,
obGaBe3aMa M O rOBOPHOCTHMA 3aII0C/IEHOT U ITOC/I0/IaBLIA y Be3U ca 3a6paHOM
3/10CTaB/bakba,”® Kao U [a, Y L Wby IpeNo3HaBama, IPeBeHIItje U ClipeyaBama
3/10CTaBJ/bakba, CIPOBOAU Mepe 00aBelITaBaba U OCIIOCOO/baBaba 3aIIOCTEHUX
M BUXOBUX NMPEACTABHUKA /ia MPENO03Hajy y3pOoKe, 06/IMKe U MOoC/eauLie
BplIema 3/70cTaBbama.” [lopes Tora, Baba yKasaTH Aa MOJ3aKOHCKU aKT
KOjH IpaTH 0Baj 3aKoH — [IpaBUJIHKK 0 IMpaBU/IMMa OHAIIaka MTOC/I0gaBala
Y 3aII0CJIEHUX y Be3HU €A NMPeBeHLMjOM U 3alUTHUTOM O/ 3/I0CTaB/bakba Ha

53 Y. 9. [Ipenopyxke 6poj 206.

54 Oprosapajyhe mepe 3a y61axaBame yTHIdja HACH/ba y TIOPOAHULM Y CBETY paja
MOTI'y YK/by4HBaTH: (2) OLCYCTBO 3a XXPTBe Hacuba y nopoauny; (6) ¢piaexcubunue pagHe
apaH)XMaHe U 3alUTHUTY 3a XPTBE HaCK/ba y MoposuLy; (1) MPUBPEMeHY 3aLITUTY OF
OTIIYIITama XPTaBa HACUIbA Y TOPOULIH, TPEMA ITOTPebU, OCUM IT0 OCHOBAaMa KOje HUCY
MOBe3aHe ca HaCH/beM Y TIOPOULU U BeTOBUM MOC/IeJUL,AMa; () YK/by YMBatbe HacK/ba y
MOPOAMIIM y IPOLIeHe PU3HKa Ha pajHOM MecTy; (e) cucTeM ynyhuBama Ha jaBHe Mepe 3a
y6a)KaBarbe HacK/ba y TIOPOJHILH, TAMO IZie OCTOje; U (d) mojusarbe CBeCTH 0 IoC/IeAnLama
Hacusba y mopozunu. Y. 18 Ilpenopyke 6poj 206.

55 Y. 10. cT. 1. Tau. r) KouBenuuje 6poj 190.

56 Y. 16. CT. 1. Ta4. 2 3aKOHA O pafy.

57 3akoH o 6e36eHOCTH U 3/ipaB/by Ha paxy, Ca. enactuk PC, 35/2023.

58 Y. 7.cT. 1. 3aKOHA O CIIpevyaBamy 3JI0CTaB/bakba HA PaAY.

59 Y. 7.cT. 2. 3aKOHa O CIIpedaBamy 3/I0CTaB/bakba Ha pPafy.
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pazy - mpezBuba Ly>KHOCT IMOC/IO/ABLA A CIIPOBOAM Mepe 06aBellTaBamba
1 ocrnoco6/baBaba 3aMOC/IEHUX U IbUXOBHX MPEJCTaBHUKA /1A PENO3Hajy
y3pOKe, 06/IMKe U MOCIeHIie BPIIeha 3/I0CTaB/bakha, U /1a 3aTI0C/IEHOM Ipe
CTyIama Ha paj, AOCTaBU obaBelITerhe O 3a0paHy BpIlea 3/I0CTaB/babha U
paBuMa, o6aBe3aMa U OATOBOPHOCTHMA 3aIOC/IEHOT U MOCJIOAABLA Y Be3H
ca 3a6paHOM Bpllea 3/10CTaB/bamba.*® [lopes Tora, [lpaBuTHUK je mpeBHe0
v oxpehuBare nMuIla 3a MOAPIIKY KOME 3aII0C/IEHH KOjU CYMIba /1A je U3/TOKeH
3/10CTaB/balby MOXe /1a ce 0OpaTH pajy Mpy)Kaka caBeTa U MOAPLIKE, AN He
Kao Ay>XHOCT, Beh Kao AMCKpeoHO MPaBo MOC/I0AABLA.

MebhyTtum, y nomahum mpaBHUM mponrciMa HeMa HUjeqHe oapenbe
0 06aBe3u MMOC/IO/ABLA Ja JOHeCe MOTUTHKe (MHTepHE aKTe) 3a 3aIUTUTY OF
y3HeMHpaBakba Ha PaZiHOM MeCTY; Jja 00aBelITaBa U KOHCY/ITYje pe/iCTaBHUKE
PaZiHUKA MPUTMKOM IOHOIIEHha OBUX aKaTa; 1a MHGOPMHILE K OCTIOCOOH THLia
Koja Bpiue oBaihema, Jy)>XHOCTH U 0 FOBOPHOCTH MOC/IOABLA, YK/bydyjyhu
u pykoBogehe 3anocieHe. [Topey Tora, HaleM IPaBHOM CHCTEMY HeZOCTajy
u ogpeade o 06aBe3u MOCIO/ABIIA fa Y3Me Y 003U HaCcKJ/be U y3HEMHUPaBambe
Y TOBe3aHe MCUXOCOLMjaIHe PUSUKE Y YIIPaB/batby 3aLITUTOM U 3[PaB/beM
Ha pajy, Kao M Ja yTBPAM OMACHOCTH M IMPOLIEHU PU3HKe OJ HACH/bA U
y3HEMHpaBamwa, y3 ydemrhe pajHUKa U HUXOBUX MPEJCTAaBHUKA, Te 1A
npeay3Mme Mepe 33 BbUXOBO CIIpedaBabe U KOHTPOJIy. Bemku HepocTaTax je
M30CTaHaK OApes0H O yTBphUBatby CEKTOPA, 3aHMMatba M PaJJHUX apaH)XMaHa
y KOjUMa Cy Pa/IHUIIY U IPYTa INLA BULIE N3/I0KEHU HACH/bY M y3HEMHU PABaby,
Kao0 ¥ 0 MpeJy3nMarby Mepa 32 epUKaACHY 3aLITUTY THX UL,

[TocTynak 3amITuUTe Of 3/I0CTaB/balba M y3HEMHpaBama y HAIloj
3eMJ/bHM 3aBHMCH Ofi IIPABHOT IyTa 3alUTHUTE KOjU Ce, C jefiHe CTPaHe, MOXe
CIPOBECTH 1Mo oApesGaMa 3aKoHa O PAAY U CYTICUAUjapHO 3aKOHOM O 3a6paHu
OUCKpUMHHALMje® (aKo je y MUTaky JUCKPUMHUHATOPCKO Y3HEMHUPABabe UITH
CeKCyaTHO Y3HEMHPaBakbe Kao 06/IMK ZUCKPUMHUHALIK]€), UJTH 110 04 pessama
3aKoHa 0 CripevaBamby 3/I0CTaB/batba Ha Py (AKO je y MUTakbY 3/10CTaB/bakbe
Ha pajy). 3aKOH O CIipevyaBakby 3/I0CTaB/bakba HA PaZly YCIOCTAaB/ba MOTITYHHjH
CHCTEM MPHjaB/bUBaba U PellaBamba CIIOPOBA O 3ALITUTH OJf y3HEMHPaBatha
OIHOCHO 3JIOCTaB/balba HA Pajy, ajiv je M OH MyH MambKaBOCTH, IPABHO-
TeXHUYKe W MPaBHO-TOTHYKe npupoge. lomahem cucremy samrure of,
3/710CTaB/bakba Ha Pajly Ce MOXKe 3aMEPHUTH [a He OCUI'YpPaBa /e IOTBOPHU
MeXaHH3aM CIIpoBoljerba 3alITHTE O/ HACKH/ba U Y3HEMHPaBatba Ha Pajy, HUTH
jeJHOCTaBaH MPUCTYN oArosapajyhum u eprkacHUM mpaBHUM JIEKOBUMA.
Takohe, 3amMepka ce MOXKe yITy TUTH 1 300T YHbeHULIE 1a iIoMahe 3aKOHOZABCTBO
He Ipe/iBrha 3aLITUTY OZ BAKTUMH3ALHje UM OAMa3/ie HPOTHUB IMOZHOCHOLIA

60 Y. 3-4. [IpaBunHHKa 0 MpaBU/IMMa MOHalllakha MOCIOAABalla U 3alI0CIEHUX Y Be3U
ca MpeBeHIIMjOM U 3alITUTOM Of 3/I0CTaB/bama Ha pany, Ca. enacHuk PC, 62/2010.

61 3axoH o 3a6paHu guckpumuHanuje, Ca. enachuk PC, 22/2009 1 52/2021.
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IpHjaBe, )XPTaBa, CBeloKa U y30ymwHBaya, HUTH Mepe NpaBHe, COLUjallHe,
MeJUIMHCKe W aJIMUHHUCTPATHBHEe MOAPIIKe 3a MOJAHOCHOIE IpHjaBe U
XXPTBeE, Kao HY 3aLITUTY IPUBAaTHOCTH TUX NojefuHaLa. MamwKaBocT fomaher
3aKOHOZIABCTBA je U Y TOMe IITO He NPero3Haje POJHO 3aCHOBAaHO HACHUJ/be U
y3HeMHpaBamwe y CBeTYy pafia, Kao HU YTHUILAj HIOPOSUYHOr HacH/ba Ha CBET
paza. Hajsaz, 3a e1oTBOpHY 3alITUTY 0/ HACHJ/bA M Y3HEMHPaBamwa Ha pajly
JoMaheM npaBHOM cucTeMy je MOTPeOHO jadarbe KalnaluTeTa U HalJIeXXHOCTH
VHCIIeKIHje paja npeaBubamwem, uamehy ocrasnor, ga nma opnamhema 3a
v3JaBame Hapeabu Koje oapelyyjy Mepe ¢ TpeHYTHOM HM3BPIIHOM CHaroM u
Hape/0M 3a MpeKHJ pajia y C/y4ajeBHMa HeMoCpeJHe OMACHOCT 3a XUBOT,
3/ipaBJ/be UM CUT'YPHOCT.®* CBe HaBe/eHO NPeACTaB/ba jOUI jeJJaH Pa3Jor
360r Kojer je BOKHO [1a ¥ Hamia 3eMJ/ba paTudukyje Kousenuujy, 6yayhu ga
6u TO GMJa MPUJIMKA Ja Ce CBe MambKaBOCTH JoMaher cucTteMa 3alITHUTE OF
y3HeMHpaBama U 3/7I0CTaB/bakka Ha paZly OTKJIOHe, Te /I Ce JOJATHO Ojava U
MPOLIMPH HA JIMLA, MECTA U CUTYallyje KOju Cy OCTaIu He3amTuheHu.

7. 3aK/by4aK

3601 036M/BHUX MOC/IEAUIIA TIO 3[JpaB/be U MPOdeCcHoHaTHU Pa3Boj
y3HeMHPpaBaHUX JINLA, HAaCU/be U Y3HeMUpaBame y CBeTy paja ce MOpajy
CXBaTUTH 030MJ/bHO, a y3HEMHUPABaHU PaJHULIM Ce MOPajy 3alITUTHU OJ] TAKBUX
pazmy. Y 0BOM pajly, HAKOH pa3MaTpama IUTamka HacKu/ba U y3HEMHUPaBabha
y HOpMaTUBHOM OKBUPY MehyHapoaHne opranusauuje paja, pasmarpaHa
je KonBeH1Mja 6poj 190 0 HacH/by M y3HEMUpABaky y CBETYy paja, IpBU U
jeIMHU JOKYMEHT KOjU Ce ZUPEeKTHO OaBH HAacU/beM U Y3HEMHpPaBambeM Y

62 Y. 10. cT. 1. Tau. X) KouBenuwuje 6poj 190. [Ipema ogpendama [penopyke 6poj 206,
WHCIIEKTOPH Pajia v Cy)XOeHUIU SPYTUX HaLIeKHUX OpraHa, mpema norpebu, rpeba ga
npoly o6yKy y uv/by HAeHTHPHUKOBaA U PellaBarba HACH/ba U y3HEMUPABAMa Y CBETY
paza, ykmyuyjyhu ncuxocounjanne pusrke, pofHO 3aCHOBAaHO HAaCHJ/bEe U Y3HEMHUPABAbe,
" fucKpuMuHanujy ogpehenux rpyna pagauka. Takohe, y [Ipenopynu ce nctude ga
Ha/IJIe)XHOCT HaL[MOHATHUX TeJIa HaJ[JIeXHUX 33 MHCIIEKL M)y Paja, 6e36eJHOCT U 34paBibe
Ha pajly, jeZHAKOCT M HeJUCKPUMHHALHjY, YK/by4uyjyhy pogHy paBHOIPaBHOCT, Tpe6a
na 00yXBaTH HaCUJbe U y3HEMUPaBake y cBeTy paga (Y. 20. u 21. [Ipenopyke 6poj 206).
[lpema moganuma us npupydHuka Komurera Buimmnx nHcrnexkropa paga (SLIC - Senior
Labour Inspectors Committee) o oBnaurhewrmMa nHCIEKMja paja Apxkasa EBporicke yHuje,
BehrHa nHcnekumja (24 oz 28) nMa ogpeheHu cTereH HaAIeKHOCTH ¥ HHTEPBEHIIHje Y Be3U
ca y3HeMHpaBambeM Ha PaJiHOM MeCTY, NaKO MHOT€ MMajy oBralrherma ga MHTePBEeHULIY
caMo y IpeBeHTUBHUM acCIIeKTHMA, a He 110 )xa16aMa Ha y3HeMHupaBame. MHcnekuje paga
Hewmauke, Mtanuje, /IurBauuje u byrapcke HUCYy HY HaijIe)KHe 110 OBOM MU Tay, Oygyhu
Jia je Ta HaAJIeXXHOCT ITOBepeHa MCK/byYHBO CyJOBHMa MM APYTUM OpraHMMa yIIpaBe.
HacympoT Tome, camo y 16 gpxxaBa EBporicke yHHje nHCcIIeKIMja paja UMa HaAJIeXKHOCT
y ciydajeBuMa Hacuba Tpehe crpaHe Ha pagy. Y ImpeocTanux 12 gpxaBa, CMarpa ce Ja
je 3a OBy MHTepBeHIUjy Ha/JIe)XHAa UCK/bYUYHBO MOJUIIMjA U APYTU HaZJIeXKHU OPTaHU
(Velazquez Ferndndez, 2019: 140-141).
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mehyHapozaHoj 3ajesuuuu. Fbenum ycBajawem mehyHaponHa 3ajesHuia je
NpBU IyT Jo0OUIIa jefaH YHUBep3aTHU MelhyHapoaHU cTaHAapg nocBehen
TeMH HacH/ba U y3HEMHUPaBamka Ha pajly, ¥ TO YIIPKOC BeJIMKOj Pa3HOIMKOCTH
caJp)Xaja HAllMOHATHOT 3aKOHOZABCTBA U BeIMKUM KYJITYPHHUM Pa3/IMKaMa
KOje Ipor3uIa3e U3 KOHTeKCTa paJHUX OJHOCA y Pa3/IMUYUTUM 3eM/baMa U
pervoHuma. YumweHuna aa je fepuHULMja HACK/bA ¥ Y3HEMUPaBatba Ha pasy
LIMPOKA, [a je MepCcoHaIHO nojpyyje mpuMeHe KoHBeHHje 6p0oj 190 IIHPOKO
MOCTaB/bEHO 1 Ja 00yXBaTa CBe TPyIle 3aMI0CIeHUX U APYTUX PAIHO AHTAXKOBAHUX
nuna (mpujaB/beHe-HeNpHjaB/beHe, PaiHNKe 6e3 0631pa Ha yTOBOPHH CTATYC,
JIMLA KOja Tpajke I0CA0, JINLA KOjUMa je MPeCcTao pajHU OJHOC UTA.), Ja Ce
6aBU CBUM CHTYyallMjaMa y Be3H Ca HaCH/beM U y3HeMHPAaBalkeM Ha pPaJHOM
MeCTY, Kao U /ia je IPOCTOP Ha KOjU Ce IPOTeXe HheHa 3alITUTA IPUINYHO
mupoko ogpehen nmosehasa BpegnocTt oBe Konsenuuje. Ilpemaa gomahe
3aKOHOJABCTBO HYJ U COIMAH OKBUP 3alUTUTE O/l HACU/bA U Y3HEMUPABamba y
CBeTY paja, NoTPeGHO je yCBOjUTH UHTETPHUCaH, UHKJY3UBAH U POAHO OCET/BUB
IPUCTYII IIPeBEeHIUjU U 3aLlITUTH OJ, HAaCKU/ba U y3HEMHUPaBamba Ha pajy, KaKo
61 ce ocUrypaJo ,IpaBo CBAKOra Ha CBeT paja 6e3 HacU/ba U y3BHEMH PaBamwa“
(ymopenu 4naH 4. craB 1. KouBenuwuje). [Ipouec parndukanuje je npuainka
Ja ce MPEenCINTa HalJUOHAJHO 3aKOHOZABCTBO y OBOj 00/1IaCTH, MEXaHU3MU
IpeBeHLIMje U 3alUTUTe O HaCKJ/ba U y3HEMHpaBaba Ha pajy, Kao U lbHUX0Ba
npuMeHa y nmpakcu (cuvHo u: Lerouge et al. 2023: 30; U¢ur, 2022: 870). Y Tom
cmucay, ykonuko KonBeHnuja 6poj 190 6yje paTuduKoBaHa, IpolIrpemne U
pa3Boj nocrojehux gepuHMLIMja 1 nMponuca yunHuhe HallMOHA/IHU TPAaBHU
OKBHMP MHOTO KOMIIATUOWTHUjUM Ca MIPAaBUIMMA cajpXaHuM y KouBeHuuju
6poj 190, a MpaBa pafHUKA HA 3aLITUTY Of HACH/ba U y3HeMMpaBamwa Ouhe
MHOT0 epUKaCHUje 3aKOHCKH 3alITHheHa.
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Summary

Although the issue of violence and harassment at work has been mentioned
many times in the regulations of the International Labor Organization (ILO), this
issue has not been the immediate and main topic of any convention of this impor-
tant international organization until recently. In that regard, the ILO Violence
and Harassment Convention No. 190 (2019) is extremely important because it is
the first and only international legal instrument that directly addresses violence
and harassment at work. In addition, this Convention has an extremely wide scope
in terms of persons and areas to which it applies. Its aim is to provide protection
to employees and other persons against violence and harassment at work in all
sectors, either private or public, in the formal or informal economy, in urban or
rural areas. In this paper, the authors discuss the ILO Convention No. 190, its basic
characteristics and definitions, its scope of application, and the actual regulation
of procedure for prevention and protection against violence and harassment at
work. Focusing on the existing level of legal protection of employees and other
workers against violence and harassment at work in the Republic of Serbia, the
authors assess whether such an act is necessary for our country, and if so, what
kind of novelties and improvements it would bring to our legal system and the
protection of workers when compared to the current situation.
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Abstract: Bearing in mind the five-thousand-year long tradition, tat-
tooing is considered to be one of the oldest art forms. Due to the gradual
development of new techniques, materials, styles and approaches aimed
at resolving even the most difficult technical problems, tattooing has be-
came a highly appreciated form of self-expression for tattoo artists and
proud owners of tattoos alike. However, there is a number of legal issues
associated with tattooing. Copyright restrictions, health and safety con-
cerns, licensing and even discrimination issues (to name just a few) have
drawn special attention of legislators and legal experts. From the legal
standpoint, the central question or a cluster of questions (to be precise)
revolves around the consent to tattooing. Numerous issues related to per-
sonal autonomy arise at the moment when autonomy is expressed through
consent, and the most important one is certainly the issue of capacity for
self-expression. In the Republic of Serbia, there is no adequate or, at least,
sufficiently precise normative framework on tattooing practices. In this
article, relying on different analytical and normative method techniques,
the author presents the dilemmas and discusses the different aspects of
capacity to express personal autonomy by consenting to being tattooed.
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1. Introduction

Tattooing, an ancient art form, holds a significant place in human cul-
ture. Tattooing does not have a single origin point (Taka¢, Pilija, 2012: 249),
but archaeological evidence indicates that this practice was widespread even
in prehistoric times. The discovery of Otzi the Iceman, a naturally mummifi-
ed body dating back 5300 years, along with tools possibly used for tattooing,
suggests that tattooing may have been practiced seven to ten millennia ago,
with some estimates even tracing its origins twelve millennia back (Takac,
Pilija, 2012: 249).

Charles Darwin noted an interesting phenomenon: the presence of per-
manent decorative body modification transcends geographical boundaries,
underscoring a shared human trait among global cultures and different nations
(Darwin, 1889: 574-577). From his records, we may easily conclude that, of all
described forms of decorative modification, tattooing was most commonly
practiced around the world. Scholars widely agree that tattooing carried pro-
found cultural, social, and religious implications in ancient times. Being so, it
may be assumed that this activity was highly regulated at the time. The legal
framework was certainly not as sophisticated as it is today, particularly given
the fact that regulations were governed by religious or tribal norms, and oral
traditions. Moreover, the regulatory focus of that era differed from modern
legal concerns.

Some researchers claim that tattooing may be the oldest profession (Ta-
kag¢, Pilija, 2012: 249). While this is debatable, it is irrefutable that tattooing is
the sixth fastest growing retail industry today, and the most commonly pur-
chased form of original art (Weimar, 2014: 721). Consequently, contemporary
legal experts grapple with an array of complex issues surrounding tattooing,
including licensing, health and safety standards, copyright matters, ownership
disputes, the validity of medical tattoos, various forms of discrimination, tattoo-
ing as an expression of free speech, and the visibility of tattoos or other bodily
modifications among public servants.

Yet, the central concern regarding tattooing revolves around the concept
of consent to be subjected to such body modifications. Notably, historical recor-
ds include instances and documented cases of involuntary body modifications
through tattooing, either punitive or to a certain extent mandatory. Nowadays,
humanistic principles have evolved to uphold individual autonomy, making
consent paramount for any form of body alteration. Today, to our knowledge,
comparative law does not record any known cases of mandatory or punitive
body modifications. Nonetheless, the concept of consent in this context remains
incompletely defined and regulated.
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It is evident that there is no definitive answer as to whether tattooing
operates on a consent-based or a consensus-based model. Given the diverse
conclusions drawn from debates on this matter, this article endeavors to com-
pare the consent-based and the consensus-based approaches, exploring optimal
solutions for the present and future regulation of tattooing within the legal
framework of the Republic of Serbia.

2. Tattooing as (in)voluntary and (il)legal activity

Nowadays, tattooing is widely recognized as a voluntary and generally
allowed activity. However, historically, it has not always been so. Tattooing carri-
ed a bad reputation throughout history and was frequently banned, mostly due
to religious, cultural, or sometimes medical reasons (Weimar, 2014: 722-725).
Surprisingly, prohibitions and restrictions on tattooing are even part of modern
history in many developed countries. For instance, in New York, tattooing was
illegal from 1961 and remained so for over 37 years (Weimar, 2014: 724). Addi-
tionally, tattooing may be prohibited or restricted for certain groups, typically
public servants. In the Republic of Serbia, for example, police officers are not
allowed to have visible tattoos.! It is worth mentioning that throughout history,
even when not strictly prohibited, a cultural stereotype persisted that tattoos
were marks of shame worn only by those who had fallen from social grace (At-
kinson, 2003: 23). Even early scientific criminological theories were based on

1 Art. 25, p. 5 of the Rulebook on the behavior and personal appearance of police officers
and other employees of the Ministry of Internal Affairs, Official Gazette of the Republic of
Serbia, 13/2018 and 83/2021.

In the Republic of Croatia, the Constitutional Court of RC (in the decision on case U-II-
2064/2010) found that the prohibition of tattoos on visible parts of the body for police
officers is unconstitutional (Decision of the Constitutional Court of the RC of 23.04.2018
in case U-1I-2064/2010, Official Gazette RH, br. 51/2018).

In the Republic of Slovenia, internal police acts were changed in 2019, and now police officers
are generally allowed (with few exceptions), to have visible tattoos (Art. 9, p. 2, Rulebook on
police uniform and allowances, Official Gazette of the Republic of Slovenia, 14/14 and 26/19).
In 2022, acting upon the request of the Professional Police Association from Novi Sad, the
Commissioner for Protection of Equality of the Republic of Serbia submitted a proposal to
the Ministry of Internal Affairs (MIA) to amend Article 2585, Article 2781, and Article 28
§2 of the Rulebook on conduct and personal appearance of police officers and other MIA
employees (Commissioner for Equality Protection, 2024). Due to MIA’s failure to respond,
the Commissioner submitted an initiative to the Constitutional Court of Republic of Serbia
to assess the constitutionality and legality of the articles which prohibit visible tattoos for
police officers and determine whether they are in accordance with the Constitution and the
Act on the Prohibition of Discrimination (Radio Free Europe, 2022); Radio Slobodna Evropa
(2022). Ustavni sud Srbije odlu¢uje o tetovazama u policiji. 15 nov. 2022 (The Constitutional
Court of Serbia to rule on tattoos in the Police), https://www.slobodnaevropa.org/a/srbija-
policija-tetovaze-regija/32130372.html
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this premise, viewing body ornamentation with disapproval and urging people
to avoid such activities to evade social stigma (Lombroso-Ferrero, 1911: 46-48).

On the other hand, tattooing was mandatory or at least a required ac-
tivity in some (sub)cultures because it served as a gateway to various social
structures. For example, numerous tribes worldwide practiced different forms
of initiation, many of which involved tattooing as part of the induction ritual
into full tribal membership (Bell, 1962: 256). In Japan, before the Edo period,
facial tattoos identified untouchable classes (Weimar, 2014: 723). In Tahitian,
Samoan, and Maori cultures, tattoos, especially facial ones, indicated speci-
fic social status, lineage, or served as protection against spiritual or physical
harm (Atkinson, 2003: 32). In ancient Greece, although considered barbaric,
certain groups, usually cults of different gods, had specific tattoo body marks
to indicate members hierarchy within the group. There are also speculations
that, during the so-called paternalistic era of medicine, tattooing was used for
therapeutic purposes, possibly to relieve joint pain (Weimar, 2014: 722). Finally,
among military personnel, tattoos were and still are commonly used as signs of
faith, camaraderie, and affiliation with specific units (Weimar, 2014: 722-274).

In addition, there is a punitive aspect of tattooing, aimed at marking
criminal slave, criminal offenders, prisoners of war, captured deserters, etc.
It is a well-known fact that in Japan, as well as in France and England, repeat
criminal offenders (recidivists) were permanently marked with tattoos, leading
to their exclusion from society in various ways. A similar practice, although
not as extensive, was established in China during the Qin dynasty (Atkinson,
2003: 38-39). Roman emperors Caligula and Theophilus were especially prone
to use tattooing as a form of degrading penance (Weimar, 2014: 722). In Africa,
tattooing the cheeks of captured members of rival tribes with signs of the captor
was a common practice used to embarrass the person within their own tribe
upon release or escape (Bell, 1962: 256). Until 1972, the British army had strict
and formal procedures for tattooing and branding of deserters or soldiers of
“bad characters” (Bell, 1962: 255). Perhaps the most well-known examples of
punitive tattooing were recorded during World War II, when forced numerical
tattoos, similar to the Greek and Roman marking of slaves and gladiators as
property (Atkinson, 2003: 38; Weimar, 2014: 722),> were an important part of
the Nazi concentration camp guards’ efforts to further degrade and dehuma-
nize prisoners.

2 Itisaless known fact that Romans maintained a class of physician who specialized in
removal of these badges of degradation from the skins of successful gladiators and slaves
who were granted their freedom (Bell, 1962: 255).
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It is exactly the actions of the Nazis which led to successfully organized
resistance against all forms of punitive body projects, tattooing included.? Na-
mely, during the Nuremberg trials of major war criminals, numerous standards
were formulated, primarily but not exclusively on the matter of medical conduct
(Radulovi¢, 2022:101). These standards were first incorporated in the Nuremberg
Code, and then summarized and included in the UN Universal Declaration of
Human Rights (UDHR, 1948).# Among other universally recognized “standards
of achievements for all people and all nations”, the UDHR resolutely stated that
no one shall be subjected to torture or cruel, inhuman or degrading treatment
or punishment (Article 5, UDHR). In addition to prohibiting torture and cruel,
inhuman and degrading treatment and punishment, the International Cove-
nant on Civil and Political Rights (ICCPR)5 also stipulates that no one shall be
subjected to any sort of medical or scientific experimentation without their
free consent (Article 7, ICCPR).

Consequently, the concept of free (informed) consent, although not en-
tirely new, gained momentum and became an international norm that is not
restricted to any single jurisdiction (Beran, 2016: 110). Moreover, its importance
extends beyond medical interventions or experiments to encompass all situati-
ons involving compromising personal integrity, both physical and psychological.

We live in a society where it is almost entirely socially accepted to enga-
ge in different body modification practices, including routine visits to hair or
nail salons, unsupervised use of supplements, and even physically traumatic
procedures like breast augmentation or rib removal (Atkinson, 2003:3). It is
not an exaggeration to say that “we are a culture of body modificationists, with
our hunger for altering the corporeal only frustrated by the limits of our ima-
gination, financial resources, products at our disposal, and scientific-medical
technologies” (Atkinson, 2003: 3). Therefore, tattooing is not just a generally
allowed body modification activity but also one observed with admiration and,
in certain cases, even recommended.® For these reasons, its voluntary nature

3 Inthe course of history, there were examples of organized actions against punitive body
projects. Some of them proved to be highly successful, such as development of unique
tattoo decorations to cover prison markings among Yakuzas, or proud display of numerical
tattoos in public by concentration camp prisoners in the post-war era.

4 UN Universal Declaration of Human Rights (UDHR, 1948), United Nations General
Assembly resolution 217 A of 10 December 1948, Paris; https://www.un.org/en/about-us/
universal-declaration-of-human-rights (accessed 20.02.2024).

5 The International Covenant on Civil and Political Rights (1976). [Electronic version]
accessed on 20.02.2024
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-
civil-and-political-rights

6 Forexample, the final step of breast reconstruction process (after full or partial mastectomy)
is the nipple and areola reconstruction. Among different reconstructive techniques, the
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is indisputable in the modern legal environment. It means that a person may
be tattooed only if the person who is subject to such treatment is willing to
dispense with his/her own bodily integrity and has adequate capacity to do so
This is the ethical and legal minimum, signifying that tattooing is permitted
only if the person consents to this type of body modification. Otherwise, the
tattoo artist may be subject to civil and even criminal labiality.

3. The legal basis for voluntary nature of tattooing

Setting aside the historical background, the voluntary nature of tattoo-
ing aligns with several complementary ideas well-established in legal theory
and normative framework. First, it resonates in the constitutional principles
proclaimed in the section on individual rights and freedoms?, and then in the
principle of autonomy of the will which is the cornerstone of civil law.

According to the autonomy of will principle, the holder of legally pro-
tected assets is inter alia entitled to freely dispose of his/her goods in advance
by waiving the right to legal protection if the goods are compromised, or the
right to seek compensation in case their rights are violated. Under Article 163
of the CO Act (consent of the injured party), one may generally allow another
to undertake an action and thus willfully expose his/her assets to harmful acts
of others but, in such a case he/she cannot demand compensation for damage
caused by such action (Article 163 §1 CO Act). However, while the autonomy of
will principle is fundamental, it must be balanced against legal certainty and
the interests of others. It must be subordinated to what seems to be higher
values recognized by the legislator.® Despite this, tattooing remains largely
unregulated. Truly, there are no compelling legal, sociological, cultural, or et-
hical justifications for additional restrictions on individuals freedom to choose
tattoos, their placement, and whether to alter or remove them.

Consent, especially informed consent, is the next principle in which the
idea of voluntary nature of tattooing is rooted. At first sight, informed consent
is just one of many forms of demonstrating the personal autonomy. However,
from the perspective of tort law, it serves as the primary medium through which

one which is probably the most commonly recommended by specialists is nipple and areola
tattooing, which is performed by an esthetic surgeon or (quite frequently) by a tattoo artist.
For more on this type of tattooing, see: Bogoslovié, Tasi¢, Mitrovi¢, 2015: 124-126.

7 Forexample, Article 23 (Dignity and free development of individuals), Article 25(Inviolability
of physical and mental Integrity), Article 46 (Freedom of thought and expression), and
Article 48 (Promotion of respect for diversity) of the Constitution of the Republic of Serbia,
Official Gazette RS, 98/2006 and 115/2021. https://www.paragraf.rs/propisi/constitution-of-
the-republic-of-serbia.html;

8 Article 163 §2 of the Civil obligations Act states:“The statement of the injured party in
which he/she agreed to be harmed by an act which is prohibited by law is null and void”.
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individuals exercise personal autonomy. Actually, the idea of consent is much
more than a legal norm; it is a fundamental value.

In order to decide on the merits of a request for compensation for damage,
the competent authority should determine whether the prerequisites for civil
liability are met and, after that, to test whether there are circumstances that
lead to its reduction or exclusion (Vragovi¢, 2019: 872). This often means that
it is necessary to determine whether and to what extent the “injured” party
contributed to the occurrence of damage by acting or failing to act, but also
whether the actions of person who caused damage were unlawful in the first
place. In that context, if an individual with relevant capacity consents to po-
ssibly harmful act and possesses relevant information regarding the harmful
nature and consequences of the action, their claim for damages is typically
dismissed. This view has deep philosophical roots in another principle: the
prohibition of abuse of rights.

In particular, if a party who has suffered damage, despite previously
granting consent, sues the person who caused the damage or the legally acco-
untable party and seeks compensation, then such a plaintiff is acting contra
factum proprium. In fact, the plaintiff is thus exercising the right to sue and
seek compensation, but such action contradicts the party’s prior consent and
indirectly indicates lack of intention to ask for compensation. Such action
further implies that the right to sue was abused in that specific situation, which
ultimately constitutes a violation of the law considering that the legal system
strictly prohibits the abuse of rights (Article 13 CO Act).

Although it may not be entirely accurate, one may even argue that the
plaintiff has caused damage to the defendant by acting inconsistently (Vukovic,
1956: 284)? because the defendant acted on the basis of the plaintiff’s approval
or even specific request to perform the harmful action; this is something that
definitely needs to be taken into consideration.

Nevertheless, the consequence is not the plaintiff’s loss of the right to
sue. The person can still file a lawsuit and may even succeed in his/her claim.
The defendant is entitled to defend himself/herself on substantive law grounds
by asserting the abuse of rights. In essence, the court will reject the claim for

9 Ofcourse, thisisjusta theoretical construction. Practically speaking, we cannot defend
the position that the plaintiff caused damage to the defendant, and we definitely cannot
say that the plaintiff is in any way at fault for that damage, first because no one can be held
liable for neglecting or exposing his own goods to harmful acts and, most importantly,
because the possibility of consenting to damage was not regulated in the positive law in
the section on joint liability of several persons for the same damage.
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compensation as ungrounded, but only if the defendant chooses to contest the
plaintiff’s claim and provides evidence of the previously given consent.

4. Consensus-based or Consent-based Tattooing

Former research has indicated that the principle of personal autonomy
in terms of tattooing has significant legal weight, bordering to absolute. Yet,
there is a persistent dilemma concerning how this autonomy of will shall be
articulated, i.e. how individuals should formally declare their intention to get
tattooed. Another important question is the legal nature of that statement. Two
potential interpretations arise in response to this question: a person’s state-
ment can either be construed strictly as a unilateral act or as part of a bilateral
agreement. Depending on the perspective adopted, divergent conclusions may
be reached.

From the perspective of tort law, the legal nature of the statement expre-
ssing one’s desire to be tattooed can be explained through the concept of consent
of the injured party. In fact, the same legal framework that has been delineated
earlier in this paper applies not only to medical procedures and participation in
sporting events, which are well-defined instances of this legal doctrine (Radisi¢,
2004: 224-226), but also to activities such as tattooing and piercing. Specifically,
when a person consents to being tattooed or explicitly requests one (which is
a more common case), despite the potential pain, scarring, skin peeling and
other adverse effects, none of these consequences are deemed unlawful nor
considered as damage. Although piercing and tattooing are seen as a form of
invasive “attack” on physical integrity, they are not unlawful. According to the
maxim ‘volenti non fit iniurid’, previously given consent renders these outcomes
potentially permissible from a legal standpoint. Indeed, they unequivocally
gain legality if the tattoo artist or another responsible party chooses to invoke
the defense of prior consent.

However, when viewed through the lens of contract law, tattooing can
never ensue solely on the basis of a unilateral statement. While not entirely
inaccurate, the concept of “unilateral statement” fails to align with the true
legal and practical essence of tattooing. Specifically, the act of body modifi-
cation through tattooing always emerges from a collaborative decision of two
parties of equal standing: the individual who chooses to be tattooed and the
tattoo artist, or in some cases, the tattoo studio. Both parties engage in the

10 Ifthe defendant contests the plaintiff’s claim, the answer to complaint must also include
the facts that corroborate the defendant’s allegations and the evidence used to establish
those facts. Technically speaking, the defendant can raise objections at any point before
the completion of presenting the answer to complaint (Article 289 § 2 in conjunction with
Article 312 § 5 of the Civil Procedure Act, Official Gazette RS, 72/2011, 49/2013-Decision
CCS, 74/2013-Decision CCS, 55/2014, 87/2018, 18/2020 and 10/2023).
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creation and execution of a distinct legal relationship, featuring by a unique
set of contractual rights and obligations. To elaborate further, this contractual
relationship can aptly be described as a service contract.

In effect, the tattoo artist undertakes the obligation to execute a specific
primarily physical task (facere) involving the placement of tattoo ink into the
dermis in a precise manner to create the tattoo (Article 600 of the Civil Procedu-
re Act). However, more often than not, this responsibility extends beyond mere
physical labor to encompass intellectual work, such as designing the tattoo and
resolving a series of intricate challenges related to composition, coloring, style,
potential cover-ups, enhancements or refreshments. Conversely, the purchaser
of the service assumes the primary(though not exclusive) obligation of provi-
ding adequate monetary compensation in return (Article 600 of the CP Act).
Thus, while it is crucial for the individual to express consent to get tattooed, it
is equally necessary that the tattoo artist expresses the intention to create the
tattoo. In that regard, there must be a concurrence of wills from both parties.

In essence, tattoo artists also have a significant impact in the dynamics,
and their personal autonomy is of great relevance. Admittedly, this autonomy
may not be as absolute as that of their clients, but tattoo artists retain the aut-
hority to decline tattooing for a variety of reasons. The rationale typically aligns
with professional considerations, for instance: if the client has skin issues, aller-
gies, or pre-existing medical conditions; if the client consumed alcohol prior to
the session which could lead to excessive bleeding; if the proposed tattoo design
is too complex for its intended size, risking loss of detail during the healing
process; if certain pigment colors may not be distinct due to the individual’s
skin tone; or simply if the artist disagrees with the final design, placement, or
composition, believing that it falls short of the artistic standards, which could
potentially tarnish their reputation. In rare instances, ethical concerns may
come into play, for example: if the motif is deemed degrading or offensive; if
the artist declines to tattoo certain body parts, or if the artist believes, based
on the professional judgment, that the individual may later regret the tattoo.
Additionally, personal factors may influence the artist’s decision, such as per-
ceiving the individual as uncooperative, prior negative experiences with the
client, repeated attempts by the client to renegotiate the price, or simply the
artist’s own scheduling constraints. Whatever the underlying rationale may be,
mere consent or a specific request from the client is insufficient to establish a
legal relationship. It is imperative that the artist also signify consent, although
not necessarily in a strict legal sense, but figuratively speaking.

Hence, the relationship between the tattooist and the client can be
explained as either consent-based or consensus-based. Indeed, we argue that
considering its dual legal nature is the most apt approach, not solely for theo-
retical reasons. This approach has significant importance in practice. Depen-
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ding on how we conceptualize the legal essence of this relationship, different
conclusions can emerge regarding the parameters under which the will can be
articulated, particularly concerning the age of the individual seeking a tattoo.

If we perceive the relationship between the tattooist and the client as
a contractual relationship, it is evident that the individual seeking the tattoo
must have adequate contractual capacity (either full or, at least, not restricted).
In the Republic of Serbia, full contractual capacity and the requisite ability to
engage in contractual relationships are typically obtained once person reaches
the age of 18 or, in certain circumstances, the age of 16.”. Having this in mind,
one might reason that only individuals within these age groups are entitled to
express their desire to receive a tattoo. Yet, concerning tattooing, a significant
discrepancy emerges between this line of reasoning and the broader framework
of the Serbian legal system. This inconsistency stems from what we perceive
as an unnecessary strictness in contractual prerequisites and a multitude of
inconsistencies with other legal provisions and trends.

For instance, under the current legislation in the Republic of Serbia,
individuals are granted the autonomy to consent to medical treatment autono-
mously at the age of 15, without the need to seek prior or subsequent consent
of parents or legal representatives. Furthermore, parents and representatives
are legally barred from accessing medical records once the individual reaches
the age of 15.3 This autonomy extends beyond routine medical procedures,
encompassing even more intricate body modifications, such as gender reassi-
gnment surgery, which carries considerably higher health risks and long-term
consequences.

Moreover, beyond the scope of consent of the injured party, the legislator
acknowledges the capacity of minors to exercise autonomy in various contexts,
each carrying significant legal implications. For instance, individuals above
the age of 15, with a few reasonable exceptions, are permitted to exercise their
testamentary rights,# inspect birth registers, and access documentation per-
taining to their origin, > make decisions regarding custodial arrangements,'*
choose their educational institution,” and even change their name.”® Notably,

11 Article 11 of the Family Act, Official Gazette RS, 18/05, 72/11 and 6/15.
12 Article 19 § 4 of the Patients’ Rights Act, Official Gazette RS, 45/13 and 25/19.
13 Article 20 in conjunction with Article 24 § 1 of the Patients’ Rights Act.

14 Article 79 of the Succession Act, Official Gazette RS, 46/95, 101/03 - Decision CCRS
and 6/15.

15 Article 59 § 3 of the Family Act.

16 Article 60 § 4 and Article 61§ 4 of the Family Act.
17 Article 63 § 2 of the Family Act.

18 Article 346 § 1 of the Family Act.
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individuals within this age group are also empowered to enter into employment
contracts.® While parental or representative consent is typically required for
such actions,*® once they assume employment, the legislature presumes their
full contractual capacity in all matters related to the disposal of earnings or
property acquired through employment.>

Furthermore, minors who have attained the age of 17, for example, are
permitted to acknowledge paternity,* contingent upon the mother’s agreement
if she is older than 16.3 Additionally, if the minor has reached the age of 16,
his consent to the acknowledgment of paternity is required.>* Moreover, under
specific circumstances, a court may grant full contractual capacity to a minor
who has reached the age of 16, particularly in cases of marriage or parenthood,
provided there are justifiable reasons.*

In addition, minors who have reached the age of 10 are granted the auto-
nomy to freely and directly express their opinions in any judicial and admini-
strative proceedings concerning their rights.>* Moreover, they are encouraged to
independently address the court or any administrative body to seek assistance
in exercising their right to free expression of opinion.?” Notably, these minors
are also required to consent to their adoption for the process to be completed.>®
They are also entitled to nominate a guardian® or propose that the court appoint
a temporary representative in cases where conflicting interests arise between
them and their legal representatives.>* Additionally, minors who have reached
the age of 10 retain their voice in any subsequent attempts by their parents or
representatives to change their name.>

All these examples, and many unmentioned ones, underscore the
legislator’s progressive stance in regulating this matter. The legislator has
demonstrated an admirable ability to carefully balance the significance of

19 Article 24 of the Labor Act, Official Gazette RS, 24/05, 61/05, 54/09, 32/13, 75/14, 13/17
- Decision CCRS, 113/17 and 95/18 - authentic interpretation.

20 Article 25 of the Labor Act.

21 Article 64 § 3 of the Family Act.

22 Article 46 of the Family Act.

23 Article 48 § 1 of the Family Act.

24 Article 49 § 1 of the Family Act.

25 Article 11 § 2 and § 3 in conjunction with Article 23 § 2 of the Family Act.
26 Article 65 § 4 of the Family Act.

27 Article 64 § 5 of the Family Act.

28 Article 98 of the Family Act.

29 Article 127 of the Family Act.

30 Article 265 § 2 and § 3 of the Family Act.
31 Article 346 § 2 of the Family Act.
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individual legal matters and the need to recognize that each new generation
has greater access to information, education and opportunities for research.
Thus, it is reasonable to assume that new generations are generally more au-
tonomous than previous ones. Despite the relative nature of this assumption,
the legislator’s endeavors to empower minors with increased autonomy in
matters concerning their rights and interests are entirely justified. As shown
by the provided examples, this holds true even in the realm of rather intricate
legal affairs.

In light of this, it may appear contradictory to acknowledge that minors,
particularly those aged 15 and above, are afforded various avenues to exercise
their autonomy independently, but they are yet permitted to autonomously
consent to being tattooed. While valid concerns exist and must be appropria-
tely addressed, we firmly believe that minors aged 14 and above, or 16 at least,
should be granted the agency to decide for themselves whether to undergo
tattooing. It is challenging to justify a stance that a minor aged 15 is deemed
fully capable of independently consenting to medical procedures (even the most
invasive ones) with minimal parental or legal representative involvement, while
he/she is precluded from exercising personal autonomy on the subject matter
of tattooing, piercing, or similar forms of body modification.

If the rationale and the overarching logic of the current legal framework
are insufficient to entertain the possibility of permitting minors aged 15 and
older to autonomously consent to tattooing, it is paramount to underscore
two key points within this discourse. First, contemporary advancements in
health standards, widespread education, the heightened specialization within
the tattoo industry, and the utilization of modern tools and biocompatible ink
components have made tattooing a rather safe activity. Second, the perception
of tattoos as permanent marks on the body is no longer appropriate, given the
advent of remarkably effective and relatively inexpensive techniques for their
removal or concealment, albeit occasionally uncomfortable.

5. Conclusion: de lege lata ac ferenda

Tattooing as an activity does not only intrigue professionals but also a
broader lay audience. It encompasses cultural, sociological, economic, histo-
rical, religious, ethical, medical, and legal dimensions. Hence, a successful
exploration of the legal dimension of this phenomenon is impossible without
understanding its various other aspects. In other words, multidisciplinarity
is imperative for any research on this topic. Notably, the issue of (informed)
consent, as the central legal issue related to tattooing, is no exception in that
sense. This issue can be addressed from several different perspectives. The
author intends to cover all these segments through a series of papers arising
from this research. Therefore, the forthcoming papers will address both the
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qualitative and quantitative aspects of the information required for valid con-
sent to tattooing. However, before that, we believe it is necessary to resolve
a series of misunderstandings concerning consent, primarily the capacity to
make such statements of will.

After a thorough analysis of the dual legal nature of client consent - con-
tractual and unilateral, in the absence of specific legal regulations, the author
has taken the position that the common understanding that only adults can
validly consent to body modifications, including tattooing, is incorrect. The
author sincerely believes that consent should also be considered valid when
given by individuals who have reached the age of 16, and perhaps even the age of
15. This stance is confirmed through a legal analysis of relevant legal provisions
governing the issues of capacity to manifest one’s will, and those addressing,
loosely speaking, identity matters. Furthermore, and here the idea of multi-
disciplinarity comes into play, this stance seems correct based on insights into
cultural, historical, ethical, and partially medical projections and attitudes.

Thus, the author firstly advocates for the enactment of new regulations in
this field and the standardization of norms scattered within the Serbian legal
framework. Secondly, the author advocates for enacting strict regulations, es-
pecially concerning the licensing of artists, education and information of client,
health and hygiene protocols in studios, inspectorial supervision, copyright
protection, and prevention of “grey” economy. The author also believes that
regulations on the appropriate age for giving valid consent should be established
in a way that respects the personal autonomy of individuals who are legally
considered to be incapable of entering contractual relations, primarily those
older than fifteen, or at least sixteen years old. To be precise, persons of limited
contractual capacity may conclude only those contracts that are permitted by
law without the previous approval of their legal representatives.>* Therefore,
the author believes that lex specialis norms should be constructed in such a way
that the conclusion of tattooing contracts is expressly permitted and pertains
to the categories of previously mentioned persons.

Nevertheless, there is a need to emphasize that, despite the author’s sin-
cerest intention to base the proposal on an objective analysis of the spirit and
goals of the legal system of the Republic of Serbia, the analysis and viewpoints
presented in the paper may be colored by the author’s subjectivity. The author
is not only distinctly liberal-oriented but also an avid enthusiast of tattooing,
both as an art form and as a form of self-expression. The author is also an
amateur tattoo artist. Thus, the presented conclusions are perhaps set too
freely. Consequently, once the paper is subjected to the constructive criticism
of professional readership, the author looks forward to revisiting the analysis
of this issue and potentially revising the presented viewpoints.

32 Article 56 § 2 of the Civil Obligations Act.
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Ap Cphan Padynosuh,

Banpednu npogecop,

IlpasHu ¢pakynmem Ynusepaumema y Ilpuwmunu - Kocoscka Mumposuya,
Peny6auka Cpbuja

INPUCTAHAK HA TETOBHPABE

Pesume

Ca mpaduyujom dyzom euwe 0od nem xumbada 2o0uHa, memosuparse
ce cmampa jedHom 00 HAjcmMapujux ymemuu4dkux ¢popmu, a y3 nocmeneHo
passujarbe HOBUX MeXHUKA, Mamepujand, CmuJjioéda u Npucmyna 3a pewasarse
U HajcaoxceHUujux mexHuYKux 3adamaka, memosuparse je npepaco y u3y3emHo
yereH HaHUH Camoudpaxcasarba, Kako ca mamy-ymemHuuke, mako u 3a NOHOCHe
snacHuke Hosux memosaxca. HapasHo, 3a cam npoyec memosupara 6e3aHo
je HebpojeHO MHO20 npasHux dunema. [Ipobaemu eezaHu 3a aymopcka npasa,
30passve u 6eabedHocm, AUYEHYUPArbe U pecucmposatse, Na U NOMeHYUjanHy
JuCKpUMUHAYUJY, CAMO Cy HeKU 00 OHUX KOju OKYNnupajy naxjycky NpasHu4ke
jasnocmu. Ca cmaHnosuwma npasa, unaxk, YeHmMpaaHo numarbe, mo jecm
KJaacmep numarbda, 00HOCU Ce HA NPUCMAHAK Ha memosuparse. Bpojna
numarba 8e3aHa 3a aymoHOMUujy AUYHOCMU, HauMe, OMeapdajy ce y MOMeHmy
u3paxcasara aymoHoMuje Kpo3 NpuCmMaHak Ha Memosuparse, ad NUMara Koja
ce muyuy cnocobHocmu 3a camoonpedesbetbe Kpo3 NPUCMAHAK HAPOYUMO Cy
3nauajna. Kaxo y Peny6auyu Cpbuju He nocmoju adekeamma unu 6apem 0o606HO
KOHKpemHa pe2y1amued y 060j 061acmu, y 060M 41aHKY, C OCIOHYeM HA MeXHUKe
AHAIUMU4K02 U NPeOHOCMU HOPMAMUBHO2 Memoaa, ykasyjemo Ha dusieme y 8e3u
cnocobHOoCMU U3paxcasara aymoHomuje Kpo3 NpUCMaHak Ha memosuparse u
nomeHyujaiHe 002080pe HA HUX.

Kmyune peuu: memosuparse, npucmanak, y208op, noca08Ha cnocobHocm,
aymoHoMUja NUHHOCMU.
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THE AUTONOMY OF WILL AND THE PATIENT’S
RIGHT TO SELF-DETERMINATION: LEGAL
GUARANTEES AND (BIO)ETHICAL DILEMMAS™

Life is a progression of activities con-
stantly heading to death, and slowly but ste-
adily approaching it. Death brings closure
to the long-term predicament called life.

Ivo Andrié, Bosnian Chronicle

Abstract: In the scientific discourse of examining any aspect of eutha-
nasia, it is essential to determine what euthanasia exactly is. The correct
definition of euthanasia and its forms, which must include an analysis
of the justification of such distinctions, linking euthanasia with similar
concepts, are the necessary prerequisites for a reasoned public debate
on its legalization. The reason for the debate is provided by the Prelimi-
nary Draft of the Civil Code of Serbia, which establishes a new subjective
(personal) right - the right to a dignified death (euthanasia), which may
be exercised in exceptional circumstances by fulfilling the specifically
prescribed humane, psycho-social and medical conditions. Euthanasia
entails not only legal and medical but also psychological and social as-
pects. Thus, the Commission for drafting the Civil Code reserved the
right to make a subsequent final statement on this matter, by relying on
the arguments of experts from various fields and professional activities.
Public educated debate is much needed before the legislator makes the
final word, and legal scholars are certainly invited to participate in this
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discussion. This paper focuses on the correlation between euthanasia
and the principle of private autonomy (the right to self-determination) in
order to examine whether they can provide a sound ground for defending
the right to a dignified death.

Keywords: the right to life, inviolability (sanctity) of life, private au-
tonomy, self-determination, dignity, euthanasia, patients’rights, refusal
of medical treatment, palliative care, bio-ethical dilemmas.

1. Introduction

The inviolability of life is the foundational principle of law in most ju-
risdictions worldwide.' This principle has also its philosophical, moral, ethical
and religious connotations; therefore, it can be approached from various as-
pects of intellectual inquiry. The doctrine and the principle of inviolability (or
sanctity) of life were originally formulated by theologians, who considered it
to be of overarching moral value: “human life is sacred, that is inviolable, so
one should never aim to cause an innocent person’s death by act or omission”
(Keown, 2012: 3). The legal cloth for this ethical principle is provided in some
of the most important legal documents, both national and international. They
all guarantee the right to life, which is often regarded as the most fundamen-
tal of all human rights, whose protection is the necessary prerequisite for the
establishment and protection of other human rights. The Universal declaration
of Human Rights (UDHR)3 declares that everyone has the right to life, liberty
and security of person (Art. 3 UDHR). The European Convention on Human
Rights (ECHR)* declares that everyone’s right to life shall be protected by law
and that no one shall be deprived of life intentionally (Art. 2 ECHR). The right

1 John Keown is one of the prominent theorists who advocates for the inviolability of life
principle is. His seminal work The Law and Ethics of Medicine is entirely devoted to the
inviolability of human life, which is in his opinion a strong argument against euthanasia
and similar medical practices that hasten patient’s life.

2 Looking back in the past, the principle of inviolability of life meant that it is always
wrong to intentionally take innocent life. Yet, although some acts do interfere with other
person’s right to life, they are excluded from this principle: the use of lethal force in self-
defense, the prosecution of a just war, and the execution of capital offenders. The person
who is excluded from the principle behaves in violent and aggressive way and, thus, he/she
actively contributes to unjust aggression.

3 The Universal Declaration of Human Rights (UDHR, 1948), GA Resolution 217A, proclaimed
by the UN General Assembly in Paris, 10.Dec. 1948; https://www.un.org/en/about-us/
universal-declaration-of-human-rights

4 The Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR,
1950) was the first international human rights treaty to protect the right to life in a detailed
manner. The Convention was drafted after the Second World War, under the influences
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to life is also enshrined in the Serbian Constitution, which stipulates that hu-
man life is inviolable (Art. 24).5

The inviolability of life has long been a foundational principle of law, but
it also transposes to other fields of human activity. It can also be addressed in
the medical context, particularly at the end of life, where one faces several di-
lemmas, one of them being whether the right to life has equal value regardless
of the length and quality of person’s life. Does its protection by law necessite
the continued provision of life-sustaining treatments regardless of its benefit
to the individual? The question posed here is: are there boundaries of the
right to life, except for those permissible limitations provided in the treaties
where this right is guaranteed? Is it possible to find boundaries that can also
be justified from the moral and ethical point of view? Which legal principles
have the same or, at least, close enough significant weight as the principle of
sanctity of life, capable of defending the position that, sometimes, one should
not insist on preserving life at all cost.

Autonomy of will and the right to self-determination are often highli-
ghted as valid counter-arguments, as well as the principle of beneficence as one
of the foundational principles of biomedical ethics. It is interesting to note that
each of these principles can be, and frequently is, used to support either side of
the euthanasia ethical debate. One may interpret autonomy as the essence of
our personal freedom that also includes the possibility of choosing the way we
want to die. From another perspective, one may argue that it is always justified
to circumvent that freedom in order to protect the person from making deci-
sions which are harmful to one’s life. The principle of beneficence can also be
viewed from different angles. One point of view, particularly accepted among
health workers, is that death can never promote one’s welfare, and that assisted
dying contravenes the very essence of this principle. The other point of view is
that providing assistance in dying to the person who suffers unbearable pain
actually promotes one’s welfare, as it shortens one’s suffering and hastens death.

Our examination starts with the terminology and classification of all
terms used to describe what euthanasia is, or what it is not, and which concepts
should or should not be associated with euthanasia. It is followed by thorough
analyses of the aforementioned principle.

of memories of Nazi’s gross human rights violations and disregard for the value of human
life. For detailed analyses, see: Wicks, 2007: 227 — 231.

5 The Constitution of the Republic of Serbia, Official Gazette of the RS, 98/2006, 115/2021.
6 See, for example, Art. 2, para 2 of the ECHR, as well as Art. 20 of the Serbian Constitution.
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2. Definitions and classification of relevant concepts:
euthanasia and physician assisted dying

2.1. Dying as part of separation

The process of dying has always been an integral part of medical practice.
Assistance in the process, in its various forms, has been known in medicine for
centuries. It is not something new and unexpected, for the doctors have always
been with their dying patients, to alleviate pain and suffering when all medical
treatments have proved to be futile. Doctors’ support to the patient who faces
the inevitable end of life is of the great importance and may be considered as
one of doctors’ professional duties. At this point, we face the problem of eutha-
nasia or mercy killing (Knaju-Tatuh, 1994: 340).

Assisted dying, however, has bad reputation among those who strongly
object to euthanasia or similar practices which directly or indirectly hasten
death of a dying patient. The involvement of a doctor, whose duty is to save lives
not to shorten them, is especially unacceptable. Thus, alternative ideations to
those associated with assisted dying are often used although they, in fact, do
interfere with a natural course of things.

Finding the right approach to the end-of-life decisions is not an easy
task, for death is a process during which individual cells in the body cease to
function at different times. The complexity of this issue becomes greater due
to the advancement of medicine and use of modern technology which can
prolong life (but not necessary its quality) even to the point where a person
is kept alive solely with the help of life support measures, but without being
conscious. Is she alive or dead? A workable answer to this question may well
serve as a guideline in making the correct or, at least, the most acceptable
end-of-life decisions. We will return to this dilemma later but, first, we must
explain the concepts of euthanasia and assistance in dying.

2.2. Definition and classification

The linguistic level will be the first level of interpretation; we start from
the etymology of the word euthanasia.” The term comes from the combination
of the Greek words eu (meaning good, with the undertone easy) and thanatos
(meaning death). Loosely translated, the meaning of this word would be good
and easy death, or simply mercy killing.

The origin of the word demonstrates that euthanasia is not a novel issue;
it has been part of human’s inquiry since ancient times. Yet, this fact did not
lead either to the consensus about the most acceptable definition of the term
or about behaviors which correspond to the concept of euthanasia and those
that do not and should be labeled with different terms.

7 For detailed linguistic explanation, see: Nedi¢, Zibar, Baraban, 2022: 69 - 88.
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In the Encyclopedia of Global Bioethics, the meaning of the term eutha-
nasia is reduced only to active voluntary euthanasia (Kimsma, 2016: 1179). This
definition was largely influenced by the findings of the Commission on the
Study of Medical Practice Concerning Euthanasia: the Remmelink Commission,
established in 1990 by the Netherland’s government with the task of gathering
information about the practice of both euthanasia and other medical decisions
at the end of life and providing viable definitions.® Euthanasia was defined as
“intentionally taking the life of a person upon his or her explicit request by
someone other than the person concerned” (Kimsma, Van Leuwen, 1993: 24).
Explicit and informed consent of the person concerned is of the paramount
importance here, for it assumes the role of a criterion for differentiation between
the various forms of hastening death.

The Remmelink Commission identified real cases of euthanasia, which
correspond to the above definition, and cases they called phantoms of euthana-
sia, which hasten the patient’s death but are part of normal medical treatment
or palliative care. Thus, the following practices can be considered phantoms:
1) withholding or withdrawing useless medical treatment; 2) the treatment of
pain with the additional effect of shortening life; and 3) a refusal of the patient
to be treated. These issues do not correspond to the definition of euthanasia
for the following reasons: 1) a treatment that has no medical justification and
no goal is unjustified from a professional point of view; 2) the treatment of
pain follows from the medical duty to care for the patient (here, death is a side
effect and the aim is to relieve suffering); 3) the patient has the right to decide
whether to accept treatment or not (Kimsma et al, 1993: 24).

Some authors consider euthanasia to be an act or omission to act with
the intent of bringing about death of a terminally or incurably ill patient in
order to end one’s pain and suffering (Bes$irevi¢, 2016: 152). Contrary to the
Dutch definition, the proponents of this approach consider a range of activities
to fall within the ambit of euthanasia, including those which are already part
of an established medical practice but not under the term euthanasia. Thus,
euthanasis entails: administration of lethal injection, prescribing recipes for a
lethal pill or giving advice about methods that lead to death, administration
of sedatives in dosages that may hasten the patient’s death, non-treatment of

8 The Netherlands had a prominent role in a number of controversial issues: sexual
revolution, legalization of prostitution and abortion, acceptance of non-addictive drugs,
democratization of educational institutions, questioning the religious authority, etc. The
society shifted its focus to autonomy and individuality, individual choice, and liberation
from collective morality. Thus, the great influence of their experience on the debate about
euthanasia and death with dignity should not come as a surprise. The Netherlands is the
most frequently cited example of a modern approach to the questions of euthanasia and
physician-assisted suicide. See more in: Cohen-Almagor, 2014.
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treatable conditions, withholding or withdrawing life-supporting systems, and
honoring the do-not-resuscitate order (BeSirevi¢, 2016: 152).2

Another classification offers the terms voluntary active euthanasia and
assisted suicide (McCann, 2016: 1). Voluntary active euthanasia is understood as
the termination of life of another person at the latter’s explicit request. Assisted
suicide refers to the voluntary termination of one’s own life by self-administering
drugs with the assistance of another person.

Active and passive euthanasia are generally regarded as two separate
phenomena, the difference being whether death is the consequences of the
commission of an act (active euthanasia) or the omission to provide life-pro-
longing treatment (passive euthanasia).”® Active euthanasia may be considered
either as direct euthanasia, where the patient death is the direct consequence
of the lethal substance provided by the doctor, or indirect euthanasia, where
death is merely the incidental effect of the measure aimed at easing the pain
and suffering of the dying patient (Radisi¢, 2008: 144-146).

There is also a third approach which finds connection between the physi-
cian-assisted suicide and active euthanasia in a direct act intended to cause a
patient’s death. The difference between the two lies in the degree of doctor’s
involvement in the dying process: in active euthanasia, a doctor performs the
act intended to cause death; in physician-assisted suicide, the patient performs
the final act (Spina, 1998: 71).

The definitions presented here presuppose the existence of a valid infor-
med consent (consent model). Similar to the aforesaid definition from Nether-
land, this position distinguishes voluntary active euthanasia and assisted su-
icide from certain permissible medical behaviors that potentially shorten life
and are often attributed to the term euthanasia. Respecting the patient’s wish

9 Besirevicalso finds no difference between euthanasia and the requests for acknowledging
the right to die, which is considered to be a modern euphemism for euthanasia, accepted
mostly to avoid undermining the ethical integrity of the medical profession (Be$irevié,
2016: 152).

10 From the legal standpoint, legal repercussions are usually attributed to a person’s active
behavior (commission). Yet, omissions may also generate some kind of legal response.
Liability for the consequences of an omission usually occurs if a person is under a duty to
act, namely, if he/she is in a special relationship to the victim to whom she owes a duty
of care. Doctor-patient relationship is a paradigmatic example of such relations, for the
patient is under the doctor’s care. “Clearly, then, the doctor who does not provide or who
withdraws treatment from a patient under his or her care cannot hide behind the general
cover that there is no legal duty to rescue. There must be justifiable reason for inaction and,
in case of a competent patient, this is dictated by his or her autonomy” (Mason, Laurie, 2011:
583). The will of the patient who is unable to demonstrate it (e.g., a patient in permanent
vegetable state) must be substituted either with the will of his proxy or with the medical
opinion based on the patient’s best interest.
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to refuse the treatment or to withdraw from those which are unavailing is one
of them. It is interesting to note that most lawyers consider this practice to be
passive euthanasia while most medical professionals strongly object to such a
designation. The term indirect euthanasia is another disputable issues between
the members of these professions. Lawyers use this term to describe medical
measures which alleviate pain of the dying patient but eventually lead to one’s
death. Doctors consider it to be part of the patient’s palliative care, where death
is the consequence of patient’s poor health and incurable illness rather than
the undertaken measures.

The consent model is based on two premises: the degree of the patient’s
cooperation, and the doctor’s role in the process (Mason, Laurie, 2011: 566).
From the patient’s point of view, euthanasia/assisted dying can be: voluntary
(where the patient requests his/her life to be ended), non-voluntary (where the
patient is unable to express the opinion), and involuntary (where the patient is
not included in the decision-making process). Involuntary euthanasia amounts
to murder and is legally prohibited.

On the other hand, we may observe the status of the person (external
agent) involved in the dying process, who is either a doctor (or another health
care provider, such as a nurse) or a close relative. Their role is either active,
when the death of a patient is a consequence of a commission, or passive, when
death occurs due to the omission (Mason, Laurie, 2011: 566). The term active
voluntary euthanasia describes the positions of both involved parties. Patient is
compliant in the (voluntary )act and the doctor is active (she/she is the provider
of a lethal substance; then, the patient will complete the action either by com-
mitting (assisted) suicide or by administering the substance himself/herself."

The presented definitions and classifications clearly indicate that the
practice of euthanasia involves various types of assistance in the death of a
terminally ill patient in order to alleviate suffering and demonstrate compassi-
on." Assistance is sometimes active, when a doctor (or another external agent)
administers the lethal substance or, more often, withdraws the life-sustaining
treatment at the patient’s request. In the latter case, although most physicians
consider that death occurs as a consequence of the natural course of a terminal

11 This type of a doctor’s involvement is labeled physician accomplished suicide; see: Mason,
Laurie, 2011: 567.

12 Thereality of the practice of euthanasia goes far beyond the very definition of euthanasia.
In the majority of cases, it is applied to terminally ill patients but there is also a strong
support for legal availability of euthanasia for consenting individuals with irreversible but
not terminal diseases.
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illness, death is actually hastened through human intervention and, therefore,
may be attributed to the intervenor.3

3. Assessment of euthanasia

In order to properly assess euthanasia, we must look for answers to dee-
ply contentious philosophical issues about human life and its value. We must
ask ourselves whether we should still insist on the principle of sanctity of life,
or whether it is time to reconsider this concept? Should we search for specific
features that make one’s life significant and worth living, or for those that
transcend simple biological existence?

Many religious, ethical and philosophical arguments have been raised in
the euthanasia debate, and all of them deserve to be approached from various
fields of inquiry. Lately, other arguments come to the fore, thanks to numerous
human rights treaties and a change of paradigm in the doctor-patient relations.
One of them is the principle of private autonomy, the foundational principle of
private law and the very essence of the right to self-determination. We further
focus on the sanctity of life principle and value of life, dignity and private au-
tonomy, for these seem to be the most invoked arguments in the euthanasia
debate, both by the proponents and the opponents of this practice.

3.1. The sanctity of life

The principle of sanctity of life is the subject matter of extensive debate
in the academic literature. It may seems as a valuable guiding principle in the
end-of-life issue, but not without some competing principles which in some
situations serve as its corrective. The principles of respect for dignity and pri-
vate autonomy are competing principles one may use in answering the question
whether life should be preserved at all cost.

The principle of sanctity of life has a religious origin: life is considered
sacred, a gift from God, the only one who has the right to decide when to
take it. Both the Orthodox Church and the Catholic Church strongly reject
and condemn any form of euthanasia, for each life is holy and sacred and its
termination is always unlawful.* The principle applies to all human beings by
virtue of their nature and not their abilities, and therefore applies to all human
beings equally (Miller, 1996: 33).

13 For detailed discussion about the definition and classification of euthanasia, see:
Petrovi¢, 2010.

14 Human life is highly valued in Eastern cultures and thought as well. The three teachings
that shaped the Chinese culture - Confucianism, Taoism and Buddishm - also provide the
framework for understanding and resolution of ethical dilemmas in relation to the treatment
of terminally-ill patients. See: Qiu, Ren-Zong, 1993: 69 - 76.
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Christian theologians invoke several arguments against euthanasia. The
first one is that human life is the basis of all goods, and the necessary conditi-
on of every human activity and of all society.> The disposal of life is in God’s
hands; man holds life in trust, has the use of it, and therefore, may prolong it,
but has no right to destroy it at his will (St. John-Stevas, 1961: 272). That’s God’s
prerogative. Another argument is that no man has the right to take an innocent
life, except if it is necessary to defend an individual or common good from the
unjust aggression. A third line of argumentation points to the danger of abuse
(the slippery slope argument). It is only a matter of time before taking inno-
cent life at person’s request (camouflaged with words such as merciful killing
or dignified death) will be spread to others who are in vulnerable position or
cannot speak for themselves (the incapacitated, the old, the handicapped, and
anyone who is considered to be a burden to society). The final argument, which
theologians share with the medical community, is that it would undermine the
doctor-patient relationship, which is based on mutual confidence, where the
patient trusts his/her doctor to do anything possible and medically justified
in treating the condition (St. John-Stevas, 1961: 275). From the doctor’s point of
view, both the Hippocratic Oath and codes of medical ethics oblige him/her to
do all he/she can to preserve the patient’s life.** Catholic theologians point out
here that doctor’s duty does not entail the use of extraordinary means which
give no reasonable hope for recovery and do more harm than benefit, nor is
the patient under an obligation to accept such a treatment.”

3.2. Keown’s doctrine of the principle of the sanctity of life

One of the most prominent advocates of the principle of sanctity of life
is John Keown, a Christian ethicist and vigorous opponent of euthanasia. In
his doctrine, Keown uses three competing approaches to evaluate human life:
vitalism, inviolability of life, and quality of life. (Keown, 2012: 4-6) The last one
is of a great value in the euthanasia debate as it acknowledges circumstances
where life has lost its quality and it may be proper to intentionally terminate it.

15 In Declaration on Euthanasia (1980), issued by the Sacred Congregation for the Doctrine
of Faith, euthanasia is condemned as “a violation of the divine law, an offense against
dignity of the human person, a crime against life, and attack on humanity” ( Declaration on
Euthanasia, 5 May 1980, Rome, Vatican; available at: https://www.vatican.va/roman_curia/
congregations/cfaith/documents/rc_con_cfaith_doc_19800505_euthanasia_en.html

16 The Hippocratic Oath states: “I will give no deadly medicine to anyone if asked, nor
suggest any such counsel”. The International Code of Medical Ethics, adopted at the third
general assembly of the World Medical Association, London, in October 1949, states that
a doctor must always bear in mind the importance of preserving human life until death
(WMA, 2023).

17 For detailed explanation of these arguments, see: St. John-Stevas, 1961.
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Vitalism is the first approach considered by Keown. Vitalism is built upon
the premise that human life is of utmost importance (“the supreme good”) and
must always be preserved. Life of each patient is valuable and must be preser-
ved at all costs. Regardless of the pain and suffering endured by the patient,
regardless of the costs of the life-prolonging treatment, it is always forbidden
to shorten the patient’s life (Keown, 2012: 4).

On the opposite hand, there is a quality of life approach, which dismisses
the predetermined and undeniable value of human life. Human dignity is seen
as a mere instrument for living a worthwhile life, a life that must reach a certain
level of quality and meaning. Lives of some patients do not meet this quality
level due to their health condition. The principle rooted in this approach tells
us that certain lives, because of their poor quality, are not worth living and it is
right to terminate them intentionally, either by an act or omission (Keown, 2012:
5). Keown rightly criticizes this approach for its discriminative and arbitrary
nature; it denies the ineliminable value of each patient’s life and the inherent
equality of all human lives.

The inviolability of life (IoL) doctrine is the approach which is strongly
supported by Keown. The ethical principle of the sanctity of life, as the core of
this doctrine, stands in the middle between the two extremes (vitalism and qu-
ality of life) described above. Unlike the position in the quality of life approach,
where life is consider to be an instrumental good, IoL doctrine holds that hu-
man life is a basic, intrinsic good. Thus, “all human beings possess, by virtue
of their common humanity, an inherent, inalienable, and ineliminable dignity.
They possess the capacities inherent in their nature even though, because of
infancy, disability, or senility, they may not yet, or not now, or no longer have
the ability to exercise them” (Keown, 2012: 5). In Keown’s view, capacities are
different from abilities; they must not be confused with one another. Albeit
each person has the radical capacities (such as: understanding, rational choice,
and free will) which are inherent in human nature, some may not have the
ability to exercise them yet (like infants) or no longer have them (like people
with dementia, who have lost the ability to exercise some of aforementioned
radical capacities).

Every human being has a fundamental worth and dignity, which cannot
be taken away as long as one is alive due to their immanent and unconditional
nature, which does not rest on a specific personal quality. Human dignity is
not dependent on a particular intellectual ability, nor it is this ability required
to reach a particular degree. As life has an intrinsic value,® the right not to be
killed is enjoyed by all humans regardless of inability or disability.

18 In other words and in Kant’s tradition, it entails not merely good as a means to an end,
but something worthwhile in itself.
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Human life is a basic good, but it is not an absolute one, to which all the
other basic goods must be sacrificed in order to ensure its preservation (Keown,
2012: 6). The principle of IoL prohibits intentional killing because it is wrong to
destroy life, but there are certain limits in its preservation. The doctrine is not
vitalistic in that sense: human life is not an absolute good, but prohibition on
intentional taking of life is. There are some correctives to this position. Doctors
are under no moral obligation to preserve life at all costs. There is no duty to
impose treatment which gives no reasonable hope or benefit to the patient;
even if it does, the expected benefit would be outweighed by burdens which
the treatment would impose (Keown, 1998: 284). Withdrawal of treatment
should be based on an evaluation of its worthwhileness, but it does not mean
that patient’s life is of a less worth due to his poor health.” Thus, the utility of
the treatment is being evaluated, not the value of patient’s life.

The sanctity of human life has had a great influence on contemporary
precepts of human rights, for they are also based on the premise of equality of
people, who have the right to equal protection of their life, dignity and freedom.
The concept of human rights treats all humans as valuable and worthy of respect
and, therefore, promotes the idea of human life being sacred (Wicks, 2007: 231).
International treaties, domestic laws and jurisprudence guarantee and protect
the right to life but also recognize that the sanctity of life principle cannot be
an absolute one: the principles of personal autonomy, self-determination and
dignity are potentially conflicting principles which may outweigh the sanctity
of life principle. They do not deny the right to life but rather serve as the criteria
for resolving ethical dilemmas related to the end-of-life decisions. In the next
part, we turn to these valuable principles.

4. Autonomy and self-determination

Personal autonomy implies the possibility of a person to freely, and in-
dependently of other people’s influence, create a rule by which he/she will act.
This self-made rule > is binding, not only for its creator but also for other people
whose duty is to respect it as long as it does not conflict with their respective
rights and freedoms. On the one hand, the principle of autonomy creates the
field for exercising individual freedom and for making personal choices; on the
other hand, it faces the necessary limitations: the law, moral and public order
(as general limitations), and rights and freedom of all other members of society.

19 Contrary to this, the quality of life doctrine is not concerned with assessing the usefulness
of treatment but assessing the usefulness of the patient’s life.

20 The term autonomy is derived from two Greek words: autos (self) and nomos (rule,
governance, law) which, literally translated, means self-made rule.
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An autonomous person is the one who is capable of understanding the
essence and the importance of facts, values and other determinants on the basis
of which the decision is made, to understand the consequences one’s ability to
shape his/her ideas according to one’s own values and beliefs (moral code), to
reflect upon them and to act accordingly (Cohen-Almagor, 2014: 7).

Autonomy without freedom to decide how to live one’s life is not a genuine
autonomy. They are interrelated: individual freedom to act is based on private
autonomy. This foundational principle of private law is also foundational for the
person’s right to self-determination, which is accomplished by making choices
among a range of options. The individual chooses the one that corresponds to
his/her beliefs, values and goals pursued. The accomplishment of the chosen
option may come with hardship or may even demand some sacrifice, but one
is willing to accept them for the goal that is worth pursuing.

There are numerous explanations of individual autonomy but they have
some common elements, such as:. freedom (independence from external in-
fluence and coercion) and the ability to act consciously and willingly, which
are the necessary conditions for exercising autonomy (Simonovié, 2011: 456;
Beauchamp, Childress; 2001: 57-61). Autonomous choices presuppose some
extent of rationality, but not perfect rationality. Therefore, the choice does
not have to be the best objective option, a choice that others would make. The
choice is always subjective and only by being such (subjective) it truly reflects
autonomy and individuality of a person.

The principle of autonomy of will permeates the entire civil (private) law
but its application extends to other areas of law and humanities closely related to
it, including medical law and medical ethics. Modern medicine has abandoned
paternalism and replaced it with the autonomy-based approach, according to
which there is a legal duty of the physician (and other health care workers) to
respect the patient’s decisions about recommended medical treatment (Mujo-
vi¢-Zornic, 2015: 305-307). This new paradigm puts the doctor and the patient
in the position of equal partners, involved in mutual cooperation, because it is
in the best patient’s interest but also because it is a reliable way to a favorable
health outcome. The doctor and the patient are united by the same goal they
strive for: to heal and/or improve the patient’s health; their mutual rights and
duties are stipulated to meet this complex task.*

The patient’s right is to accept the treatment or to refuse it. The corres-
ponding duty of a physician is to respect the patient’s decision and act accor-
dingly. What should be the physician’s response to the patient’s refusal of
a life-saving treatment or a more radical patient’s request for assistance in
dying? Should the physician honor the patient’s wishes, or should he/she stay

21 For more on doctor-patient relation, see: Simonovi¢, 2011 and references made therein.
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true to his/her primary call - to heal and save lives, not to end them (primum
nil nocerel**)?

5. Resolution of ethical dilemmas

Ethical dilemmas posed here relate to euthanasia and assistance in dying
which may be legal or illegal. Only few jurisdictions have legalized these prac-
tices.” Euthanasia and physician-assisted dying can be legally practiced in the
Netherlands, Belgium, Luxembourg, Colombia, and Canada. Physician-assisted
dying, excluding euthanasia, is legal in five USA states (Oregon, Washington,
Montana, Vermont, and California) and Switzerland.>* The position of the
doctor in these jurisdictions is pretty much straightforward: providing that all
necessary and legally prescribed requirements are met, the patient’s request
will be granted.

Prohibition of assisted dying does not necessary mean the absence of
such a request. In the countries which prohibit any kind of assistance in the
dying process (most frequently, sanctions are provided in criminal law), doctors
who (covertly) assist the dying patients experience direct personal impact. Not
only do they feel fear of being discovered and reported to the authorities, but
they also cannot safely share the emotional load with their colleagues or ask
for professional support (MacLeod, Wilson, Malpa, 2012: 90).

Most medical practitioners consider that assisting an individual to die
is unethical. They respect the sanctity of life principle, feeling that their duty
to heal is above the personal autonomy and wish of a dying patient who, una-
ble to endure pain and suffering, asks for assistance. For patients who place a
great value on their independence and autonomy, pain and suffer are not the
decisive motives, but rather their fear of loss of dignity and autonomy during
the dying process, or becoming a burden to their loved ones. Their autonomy
in the dying process expressed in the request for lethal substance collides with
the physician’s autonomy to refuse to participate in this practice, which should
also be respected. On the other hand, the patient’s refusal of a life-saving or
life-prolonging treatment is one of his/her rights, which the physician must
appreciate and adhere to as his legal duty.

22 This Latin phrase, attributed to Hippocrates, establishes a professional conduct and
bioethical framework for the practice of medicine in respect for human dignity.

23 Foradetailed explanation of legal developments in the euthanasia debate, see: Ferreira,
2007, 387-407.

24 Switzerland is the only country in the world where the act of assisted dying can be
conducted by someone other than a doctor. Non-Swiss residents are also allowed to take
advantage of the Swiss law, which eventually led to the so-called “death tourism” and
individuals travelling to Switzerland to die by assisted means.
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6. Conclusion

The tremendous advances in medical technology and health care provide
many options for prolonging a terminally ill patient’s life, often beyond the
point at which he/she is able to derive value from that life or even live free from
pain and suffering. These advances have made the dying process longer and
raised many questions, including when it is time to stop the futile treatment
and who should decide.

The principle of autonomy and the patient’s right to self-determination
assume a pivotal role in health care and doctor-patient’s relations. They may
offer the answer to the previously posed questions: patients should have the
right not only to refuse the treatment or to request their discontinuation (which
is already an established golden rule of patient’s care) but they should also be
given the right to request aid in dying.

Euthanasia and other forms of assisted dying are legal in just a few co-
untries but occasional surveys of public opinion indicate a significant and
increasing number of people who would support their legalization or, at least,
honest public debate on this matter. This has led to the right to die movement
which emphasizes the patient’s liberty and autonomy to make fatal choices at
the end of their life. Liberty, autonomy, dignity, respect and concern (or care for
the patient’s well-being) are four pillars on which the right to die movement is
founded. Their proponents speak about physicians’ duty to respect all legitimate
concerns and needs of their patients, including the provision of aid-in-dying.
Most physicians are reluctant to accept the idea that their professional duties
(to heal, relieve pain and suffering, provide care and comfort for the patients)
should also include the duty to end life.

These contradictions testify about the complexity of euthanasia issue and
the fierce struggle between the proponents and the opponents of euthanasia.
This also justifies the need for a public debate on all aspects of euthanasia and
related terms before deciding whether to legally allow anyone who is incurably
ill to be able to seek medical assistance to die (to die on his own terms and in
his own time). The debate should include not only the members of the legal
and medical profession but also experts whose knowledge in ethics, bioethics,
sociology, gerontology, religion and other fields can provide valuable insights
in death and dying. Public opinion should not be ignored either, but the public
must be properly informed about all relevant points before taking side: for
legalizing euthanasia or against it.

In the Republic of Serbia, the reason for the debate is provided by the
Preliminary Draft of the Civil Code of Serbia, which establishes a new subjec-
tive (personal) right - the right to a dignified death (euthanasia), which may be
exercised in exceptional circumstances by fulfilling the specifically prescribed
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humane, psycho-social and medical conditions. Bearing in mind the complexity
of exercising the right to euthanasia, which entails not only legal and medical
but also psychological and social aspects, the Commission for drafting the Civil
Code reserved the right to make a subsequent final statement on this matter,
by relying on the arguments of experts from various fields and professional
activities.

The term for the “right to a dignified death” can be questioned termino-
logically. The essence of the right is not the right to death but the right to the
comprehensive protection of human dignity, particularly in the context of dying
and terminal illnesses. The patient’s right to self-determination in relation to
such a difficult condition at the end of life should be recognized.

Nevertheless, one must not overlook the importance of palliative care.
It has been said that autonomy; in its essence, means freedom of choice. Con-
sequently, if we are considering the legalization of euthanasia, we should also
demand enhancement of palliative care, which should first of all include all
those who need it and, second, promote all types of services which are con-
sidered to be of palliative nature. All of these services should be treated as
parts of obligatory health care program and funded from the state budget. The
Netherland is often referred to as being a pioneer in the field of assisted dying,
but this country has a strong palliative care system as well, available to all in
need of this kind of help. This lead us to the following conclusion: prior to the
legalization of any kind of assistance in dying, which should be limited only to
the physician-assisted dying under strict requirements and supervision, Serbia
must improve its palliative care system (particularly in terms of availability
and effectiveness) and thus provide various kinds of health care options to its
citizens. In accordance with the constitution and laws, all legal options should
be available to each person in the state: refusal of treatment, palliative care,
and even available forms of medical procedures regarding euthanasia.
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JAp Heana Cumonosuh,

Jouyenm
IlpasHu ¢pakynmem Ynusepsumema y Huwy

AYTOHOMHJA BO/BE U ITPABO HA CAMOO/JIPEFEBE
HHAIIHJEHTA: IIPABHE TAPAHITUJE H BUOETHYKE JTH/IEME

Pesume

Heseposaman Hanpedak meduyuHcke mexHono2uje u 30dpascmeeHe
3awmume omozyhuo je pazauuume mocyhHocmu npodyawcersa scusoma ymupyhee
nayujeHama, yak dom.ae da ce onpasdaHo MoxceMo 3anumamu o epedHOCIMU U
cmucny makeoe ycusoma. Bewmavuke mepe odpacarsa ymupyhux nayujenma y
JHCUBOMY YUUHUE CY NPOYeC yMuparea dyxcum, ucmospemeHo cyouasajyhu Hac
¢ dunemom onpasdaHocmu OKOH4aHa MeduYuUHCKe Heze Koja He daje HUKaKee
pe3yamame, me numareem Ko o mome mpeba da odayuu.

CaspemeHna napaduema odHOCaA nekap — NAyujeHm novusa Ha NPUHYUNy
aymoHoMUje 80/be U NayujeHmosom npasy Ha camoodpeherse. OHu mo2y damu
cmepHUye y mpaxcetby 002080pa HA NOCMAB/bEHA NUMArbAd. Y MoM Kibyuy,
nayujeHm He camo da uma npaso da odbuje npyxucarbe meduyuHcke Heze
unu da 3axmesa npekud eeh 3anoweme (wmo je 3namHu cmaHdapd 6puee o
naayujenmuma), eeh my mpeba omoeyhumu u npaso Ha mpadxcerse nomohu y
ymuparsy.

Mauno je 3emamay kojuma cy eymanasuja u pazauvumu obauyu nomohu'y
ymuparby 3akoHom dozeosbeHu. Y Cpbuju caHKyuoHUCAHU Cy Ko KpusuyHa dead.
Haypmowm I'paharckoe 3akoHuKa, unak, ycmaHo8/basa ce Ho8o cybjeKmueHo
(nuuHo) npaso - npaso Ha docmojaHcmeeHy cmpm (eymanasujy), do3gobeHy nod
Hapo4umuMm ycao8uma, y3 ucnytberoe noceOHuX bydckux, Ncuxo-coyujanHux u
MmeduyuHckux npemnocmasaxa. Ilpe 3akonodaguese koHaqHe pevu, HEONX0OHA
je jasHa uHgopmucara debama o 08oMm croxceHom numarsy. [IpasHu cmpyursayu
€8aKako Ccy N038aHu Ha yyeuthe y npomuwbarby npedioaa o Hurberkby eymaasuje
3akoHcku donywmeHoM, Kao wmo mpeba ocaywHymu u cmas epahama.

Kmyune peuu: npaso Ha scusom, Henogpedusocm (ceemocm) sbydcko2
ycueoma, npueamtxa aymoHomuja, camoodpeherse, docmojaHcmeo, eymaxasuja,
nayujenmoea npasa, 006ujarse meduyuHcKe mepe, NAAUjamueHa Head, 6uoemuvke
duneme.
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HHPHHIHUIT HAPOJIHOI' CYBEPEHUTETA KPO3
ITPHU3MY CBETOAH/IPEJCKE CKYIIILITHHE™

Ancmpaxm: Bracm xoja npousunasu u3 Hapooda u 8aacm kKoja npunada
Hapody, Ha4en0 Hacmanao HaKkoH ¢paHyycke Gypacoacke u amepuyke
pesonyyuje, HaWNO je c80j u3pas Ha HyseHoj CeemoaHdpejckoj cKynwmuHu
1858. 2odune. Hako Hapodna ckynwmuHa Huje 6una npedsuhena
saxcehum 3axkoHodascmeom, Typckum ycmasom (Xamuwepugp us
1838. 200uHe), ceu noaumuuku akmepu, KHe3, cagemcka oau2apxuja
u npucmanuye dunacmuje Obpenoguha, eudeau cy moeyhu usnas us
mpeHymHe noaumuyke cumyayuje y cadugary ckynwmune. Mcxodu
Ceemoandpejcke ckynwuHe Guau cy cepeasarbe KHe3a U Hakmu4ko
passaauwherve casema. Mehymuwm, najeehu 3Hawaj ose ckynwmune 6uno
je ynpaso jauarse ceecmu o HapodHoM cysepeHumemy. ,,Pazymume 6paho,
npojekam e2nacu, He da npedaaxceme HO da nocmasume 3akoH. A kad
Hapod moxce nocmasumu Krasa, eamda moxce u nocmasumu 3akoH,
2080puo je Jespem I'pyjuh nocaanuyuma. Ceemoardpejcka ckynwmuHa
je, no ceom Haypmy, o3akoHuna ceoj pad u ycmaaunaa cebe kao jeda
00 op2aHa 8pxosHe eaacmu, a buada je, y jeHoM mpeHYymkKy, u jeduHa
gnacm y 3emau. Pad mpeba da cybaumupa cee noaumuuxe doeahaje
Koju cy npemxoduiu cazuearby HapooHe cKynwmuHe (81adaguHa
Yecmaeobpurnumerva, TenkuHa 3asepa, doHowere 3aKkoHa 0 HapoJHO]
ckynwmuHu 00 28. okmo6pa 1858. 2oduHe), rweH cazue u mok dozahaja
(mpu dana pesonyyuje 10, 11. u 12. deyembap), kao u nocaeduye Koje cy
ycaeduane.

Kryune pevu: npunyun HapoodHoz cyseperumema, Ceemoandpejcka
cKynwmuHa, 3aKoH 0 HGpOOHOj CKYNWMUHU.

" sara.mitic@prafak.ni.ac.rs, ORCID 0000-0003-2707-7190

" Pap je uznoxxeH Ha MehjyHapogHOj Hay4YHO]j KOHbepeHHUjHU ,,[IpaBHU MPUHIUTA Y
caBpeMeHOM IIpaBy“ Koja je ogpxkaHa Ha [IpaBHoM daxyareTy YHUBep3uTeTa y Humry, 19.
arnpuia 2024. TOAUHE.

Pay je HacTao Kao pesynTaT MCTpa)KMBama Ha MpojeKTy ,,OAroBOPHOCT Y IPaBHOM U
JIPYLITBEHOM KOHTeKCTY" Koju ¢puHaHcupa [IpaBuu daxynrer YHuBepsurera y Humry, y
[epUOAY Of 2021. IO 2025. TOLUHE.
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I

[IpyHLMI HapoAHOT CyBepeHHUTeTa Hallao je CBOje yTeMe/bere Ha
CBetoaHzpejckoj ckynutuHu 1858. rogmHe. Hapomuu cyBepeHuTeT je
IIPUHLUII /la BJIACT JAp)KaBe U IbeHe BjajJie CTBapa M OJpXKaBa CarIacHOCT
HapOZa, MyTeM HheroBux usabpauux npeacraBuuka (Jlykuh, 1953: 34). [lon Jlok
He KOPHCTH U3Pa3 HApOAHU CYBePEeHUT, a/IH je 3aTO 3aTOBOPHUK OrpaHUYeHe
BJIACTH, & JIETUTHUMHUTET BJIACTH j€ YCJIOB/bEH IIPUCTAHKOM Hapoza (JIok, 2002:
45). 3a Pycoa, cyBepenurert je HeoTyhuB u Heie/buB. [0 1eMy, jeJHUHO OMLITA
BOJba MOXKE J]a yIIpaBJba cHaraMa apyiursa. M 3aro Pyco Bract jegHor yoBeka
cMarpa Herauujom omiure Bosbe (Pyco, 1993: 43). M3 ucrtor passnora, 3a mera je
cyBepenuTeT HeoTyhuB. Boba Moxxe fa Gyze omiiTa, 04HOCHO BO/ba HAPOZHOT
TeJa, Yy TOM CJIy4ajy je TO aKT CyBepeHHUTeTa U Npe/CTaB/ba 3aKOH, U/IU HUje
OILITA, I1a je TO MojeMHAYHA BOJ/bA UM AKT u3BpIuHUX Biaactu (Mcro, 44).

CkynuITuHa, Ka0 MHCTPYMEHT 3a OCTBapHBame Hadesla HapOAHOT
cyBepeHHTeTa, HUje O6una npenBuhena Bayxehum 3akoHomaBcTBoM. Hanme,
YcraB u3 1838. roguHe, No3HaTHjU Kao TypcKu ycTas, Huje npeBubao HApogHY
ckymuTuHy. Takohe, HM 3aKOHM HHCY NpeABUhanu CKYMIUITHHY Kao OpraH.
Be3 063upa Ha oBe OKOTHOCTH, cKymniITruHaMma y Cpouju ce mpuberasaso ycies
pPa3IMYMTHX, Hajuelrhe TeIKMX M HETAaTUBHUX OKOJTHOCTH Ka/ja Cy OHe Oute,
MPaKTUYHO, HeMUHOBHOCT. Ol TyKe CKyIIITHHe IpuxBaTaa je ¥ cama [lopra.
[1pe cazuBamwa CBeTOAHAPEjCKE CKYMUITHHE, TPX CKYIIIITHHE OHJIe Cy Ca3BaHe
MaKo HHcy Oune npensuheHe kao opraH BiaacTu. CKyNIITUHA ca3BaHa 1842.
rogvHe Tpe6aso je 1a MOTBpAY GAaKTHUYKO CTakbe, OLHOCHO CBPraBame KHe3a
Muxauna ca nmpecrosa u npornaierwe Anekcanzapa Kapahophesuha. Ha 1oj
CKYIIITUHY IPOYMUTAH je Cy/ITaHOB Gepar o moTBphrBamy KHe3a AJleKCaHApa,
anu cy 36or npurtHucka Pycuje oayke MOHUIITEHe I1a je YMTaB MOCTyHaK
IOHOBJ/beH 1843. roguHe. [oguHe 1848. ronuHe Ha npasHuK [ leTpoBjaH ca3BaHa
je jou jeAHa CKYIMLITHMHA Koja je JOOWIA HAa3UB yIpaBo IO AaHy CasUBama.
[TeTrpoBcka ckymuTrHa 6uia je ca3BaHa 360r morahaja y peBomyioHapHoOj
EBpomnu, anu ce npeTBopuIa y 030M/bHY KPUTHKY BacTH.! Hexu oz 3axTeBa
OWIM Cy 1 3aXTeB 3a C/1I0000M IITAaMIIE, KAO ¥ PeJOBHO OAP)KaBatbe CKYMUITHHE
(Panbhenosuh, Baprynosuh, 2012: 54-55). O6ehame na he ce ckymuTune
pPeZOBHO OJpP)KaBaTH HUje UCITYEeHO, a TOC/IeIULe Heop)KaBatbha CKYNIITHHE
Hajoosbe he ce oceTuTr Ha CBeTOAH/PEjCKOj CKYMIUTHHH.

1 MsHerH cy 3axTeBM Ja ce HeCIMOCOOHM YHHOBHHULM OTIIYCTe U3 CIYXK0e, fa ce 3a
KPUBHLY He IIPEMELITAjy U3 MeCTa y MeCTO, [a Ce BUIIUM YMHOBHHUIIMMA CMamH IJIATH,
Jia ce YMHOBHUIIMMA M CBELITEHCTBY 3a0paHy TProBame, Aa Ce U3BPLIN YBUJ Y ApP)KaBHe
dunaHCHje.
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II

Haxkon a6aukanuje kHesa Musoma O6penoBuha 1839. rogute?, Ha
IIPeCTo je JOIIA0 HeroB CTapyuju ciH MuJjaH Koju HUje HU CTUTAO Ja Baja
jep je Mecel JaHa HaKOH CTylama Ha nmpecTto ympo. Ha mpecro je crynuo
KHe3 Muxauso Koju je Biaazao o 1842. TOOUHE Kaja je CBPTHYT Of CTPaHe
YcraBoGpaHuTesba u foBeseH KHe3 Anekcanzap Kapahophesuh. Yecro ce
BrajgaBuHa KHe3a A nekcadzapa Kapahophesuha Besyje 3a nctuHcky BragaBuHy
YcraBobpanuTesba. Mako je ycTaBoOpaHUTE/HCKU PEXXUM 03HAYaBao MOTITYHO
HOBY HaYWH B/Iaflalba, BPEMEHOM je pacjo He3a[0BO/bCTBO CBUX YMHMJIALIA
y 3embr. CMeHa Ha npecTosy Tpebasio je Ja OCUrypa MOLITOBake yCTaBa U
3aKOHa, TOCeGHO 3aIUTHUTY IPUBATHUX IpaBa rpahaxa, mpe cBera nmpasa CBOjHHe.
MehyTum, 1o1acKOM Ha BJIaCT, BBUXOBY IPeACTaBHULIU y cBe BeheM 6pojy, mpe
HETO IITO Cy I0Ye/I1 ca TPUMEHOM 3aKOHa 33 MOLITOBahe HEMPUKOCHOBEHOCTH
MpUBaTHE CBOjUHE, TIOYEJIH CYy Ja OHU CAaMU UMajy LITO BULIE IPUBAaTHE CBOjUHE
(Pagenuh, 1964: 7). Y onTyx6u CaBera MpOTHB KHE3a U HEroBe KaMapuie
HaBO/ U ce /1a Cy BbUXOBU TPUBPXKEHULIH 3/10yIIOoTpe6baBajyhu BiacT, moctaau
BJIACHULIU UJIH ,,0PTALH Y MejaHaMa, fyhaHuMa u BogeHuLIaMa“, f1a cy 3ay3enu
,JKUDOPOJHE Trope’, 1a Cy paAu i ,,6aHKapCcKe MOC/I0Be", ja Cy ce MPeTBOPUIIH Y
Tprosife. 3710ynoTpebe Cy MOCTOjajie y BOjCIIH, TOTIOJIMBHUIIAMA, Y OapyTaHaMma,
y LIKOJIaMa, OJHOCHO ,,y CBUM CTpyKama apxaBonpasienuja‘ ([pyjuh, 1922:
237-238).

CraHOBHHULITO je 61JI0 He3aOBOJBHO, U CEOCKO U BapouIKo. M yecTto ce u3
TOT He3aJ0BOJ/bCTBA U3BJ/Iaye 3aK/bYYLIH O TOME KOje je CTAHOBHHUILITBO UMaJIo
NpecyAHUjU yTHLAj Ha MOC/Iefulle Koje cy ce fecuie Ha CBeTOaHAPEjCKOj
cxkynuTuHA. Kako 61 ce cTeksia mpaBa c/1MKa, Basba ucTahu ogHOC cTaHOBHMKA
y celMMa ¥ rpajoBumMa. Y nepuoay og 1834. 10 1859. rogrHe 6poj CTAHOBHUKA
HQjBHIIIE je pacTao y BapoimuMa. Y yKYITHO 37 Bapollu Taj 6poj je 3a 25
roJUHa MOPACTao Of 41 347 Ha 86 841, ITO Y OAHOCY Ha LjeJIOKyITHU IOpPacT
CTAHOBHHUINTBA 01 668 592 Ha 1078 281 3Ha4yu fBOCTpyKO Behe noBehatwe Heroy
cenuma ([IpxxaBomnuc Cp6uje, 1863: 92-93). BorarcTsa cy cTHiiaHa 3e/ieHaleHeM
¥ TPTOBHHOM, aJI¥ je Ca ICTOBPEMEHUM HaroMuIaBambeM 6OrarcTBa TeKao 1
IpolleCc OCHpOMallleha CTAaHOBHUILITBA Y BeJIMKUM pa3MepaMa. 3aHariyje,

2> TlpBa BnagaBuHa kHe3a Mwumouma O6penosuha Tpajana je oz 1815. 1o 1839. roguHe.
HaxoH cycnengoBama CpeTemCKOr yCTaBa, YCTaBHO NMHUTame pelleHO je y Llapurpaay.
Typckum ycraBom u3s 1838. rogune Cosjer (CaBer) MocTao je Tejo Koje je ca KHe30M
JleJINJIO 3aKOHOZaBHY BiacT. COBjeT je UMao HaJJIe)KHOCTH U y OPraHU30Baky ApXKaBHe
yIpaBe, a Takole 1 3HaYajHe NHTepeHIUje y BplLIeby u3BpiuHe Bractu. Mehytum, moce6xa
HernorogHoCT mo Musoma 610 je 4iaH 17 YcTaBa KOjH je MPOMHUCUBAO AOXXHUBOTHHU U
HETIOKPEeTHH CTaTyC caBeTHUKA. YcTpojeHujem Cosjera KibajkecTBa cp6ekor 1839. rogune,
KHe)KeBa BJIaCT jOIl BHIIe je orpaHUYeHa. k3 Tor pasjiora, a ¥ HAKOH HeyCIIeIIHOT TIOKyIlIaja
IpeBpaTa Ofi CTPAHE HheroBor Opara JoBaHa, KHe3 Muion je aGLULMPA0 U HAITYCTHO 3€MJbY.
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MaJId TProBUY, YNHOBHULIM ocehanu cy ce cBe cupoMalrHujuM y nopehemy
ca cBe 6oratujum rpahanuma. Fbruxosu mpuxonu u wUxoBe moTpebe paciu
Ccy y Hecpa3Mepama Koje je 6uno Hemoryhe 3azoBompuTH. JlOK je mporec
y6p3sane gudepenunjamuje 6uo npahen nosehatem yruiiaja KamuTa tmCTHIUX
eJleMeHaTa y BapOLIMMa, y Ce/IMMa je y3UMao Maxa Ipoliec pacjojaBama Koju
je cnmabuio HajyTHIajHUje, CKYTIHEe M MojeqnHavYHe cHare apymTea. Cepaiiu
Cy 6UIM y CBe TOpeM II0JIOXK3jy jep Cy CBe TeXXe /I0JIa3UH 0 HoBLA. M3 Tor
pasJiora cy MHOTe Mopojule Ouje mpucH/beHe Ja ce 3aayxyjy. Tako cy
[I0CTAjaIu JIaK IIeH cBe GpojHujux 3eneHaina (Pagenuh, 1964: 6). [Toceban
npo6JieM MpeACTasbao je BUCOK U HempaBesHO ofpeheH nsHoc nmopesa. Ha
MOYeTKY BjaZaBruHe YcTaBoOpaHUTeba v KHe3a A mekcanapa Kapahophesuha,
CMameH je JaHakK of wecT Ha et Tasupa (C6opHUK 3aKoHa 1 ypeaaba I, 184s5:
195). CTAaHOBHUIITBO ce GyHHJIO U IPOTUB OBOT M3HOCa. Hanme, ropes je 6o
je AMHCTBEH, LITO 3HA4YH Ja Cy ra nogjesHako riahanm cupomauriy u Goraru.
To je moce6GHO MpeACTaB/bAIO TEPET 3a OHE KOjU CYy 3a0CTajasIv y ONLITEM
Pa3BUTKY, a (bUXOB OPOj 6UO je TOKOM BpeMmeHa cBe Behwu.

Nnycrpanujy cTama, HenocpeaHo npe CBeToaHApejcKe CKYMIITHHE,
MpYKajy 6pojHe anbe3 Koje Cy Pa3IuIUTH OPraHu canu Apyruma. OKpyxHo
HadesIcTBO y Yxuny [lomeunTtesbcTBY yHYTpalumux jgea [l 0 HeraTuBHUM
nocjeAvIiaMa npe3afy’keHOCTH Hapoaa, aBryct 1858. OKPYy>KHO Haye/ICTBO
omnucyje you nonoxaj rpahana 36or npesagyXeHOCTH, Kao U pajbe Mo uje
v cyzpoBa. HaBozau ce ga he jenqna yeTBpTHHA opojuia y OKpyTy ocTaTH 6e3
KpOBa HaJ I7IaBOM, a J]a CY Y3POK TOMe BHUCOKe U He3aKOHHUTe KaMaTHe CToIle.
[Toc10BM noTHIIMje Ce OMUCYjy KAO ZAHOHONHO TpYakbe U3 OILITHHE y ONIUITHUHY
y LIYJby HOIMCHBabha, IPOLiekhbHBaka U IpoJaBamwa MMama 36or gyrosa. Cygosu
ce, IPUJIMKOM U3BPLIEHA, U3PHIIakha IIPecy/ja U HallJIaTe yToBa, HUCY JpXKalu
3aKOHMKA O MOCTYIKY CyJ,CKOM, LITO je jOII BUILE JOTIPUHOCKJIO jeIHOM OIILITOM
pacyny (JAC, MY]I, T1® VI 6p. 140/1858). [ToneunTe /bCTBO YHY TPALIEBHX J€/1a
CosjeTy @ 0 Temkohama Koje M3a3MBajy HeYOBeYHe Ka3He LIKbambeM, 26. ampu+
1858. roguHe. Y npeAcTaBLy ce HABOAHU Ja CyIoBU focyhyjy 1 Ka3Hy mnbama.
[ToneunTe /bCTBO HABOAY 1A OHO HHUje MO3BAHO Ja OAJIy4yje [a JIY je Ta Ka3Ha
MopaHa, Beh Mmosu CoBjeT 1a pa3MoTpH fia i Tpeba [ja OCTaHe jep je Y APYTUum

3 OcuMm xanbu U Apyru JOKYMeHTH MOKa3yjy He3aL0BOJ/bCTBO: JJOKyMeHT 0 y3pouuMma
HapOAHOT He3aJ0BO/bCTBA Y KPAjUHCKOM OKpyry Bl moceau dperucnamckux Typaka (JAC,
M. ®. x 6p. 746/1858), UMOBHO cTame momevynTe/ha U CayxO6eHuka [lomeuyntesbcTBa
yHyTpaummnux gena (JAC, MY/, I1d. VII 6p. 17/1858), llene nojesuHux apTHUKana Ha
6eorpazckoj mujanu (LJAC, MY/, 7. X 6p. 93/1858).

4 [Jarymu he 6uTH HaBeeHH 10 jy/IMjaHCKOM KaJIeHAAPY jep Ce OH IIPUMEHBA0 Y BpeMe 0
KoMe je peu. ['peropujaHcku KajieHZAp ce IpUMebyje 071,1919. roguHe, Kaja raje KpapbesuHa
Cp6a, XpBara u CoBeHana yCcBojuia Kao 3BaHUYHU. MHave, pasivka y KajieHAapuma je
JaHaC TPUHAECT JaHa, J0K je fo XIX Beka Ta pas/iMKa U3HOCHIJIA IBAHAECT JaHaA.
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Jp)kaBaMa YKMHYTa U 3a BojHe npectyte. [loce6Ho ce ucTuuy ,, Terobe” xoje
ce MOjaBJbyjy MPU U3BpLIABaby OBe KazHe. HaBoxau ce aa je Tewko Hahu /pyze
Koju G M3BpIIABa/M Ka3He jep W W3BPLUIMOLU U KPUBLIH ,,IIPH LINOAY CBU
ce Tako rHymajy“. Tloceban mpobem mocrojao je y beorpany jep je monuiuja
Ka)XmaBasa rpahaHe koju He 6u xeseu fa Gyay U3BPLUIMOLM OBe Ka3He.
T'oBopu ce 0 ToMe /12 He Gu 610 TOOPO HU BOjHUKE Y3UMATH KaO U3BPILUOIE
kasHe. 3aro [ToneuurespcTBO npeaxe CoBjeTy fa pa3MOTPU 3aMeHy Ka3He
wnbamwem HekoM apyrom (JAC, MY/, I VII, 6p. 67/1858). ipyro aune ucte
MeJasbe, a TaKohe 1 1oj10XKaj 06peHoBHheBLa, MOTY JIa ce IIPHUMeTe Yy IOJI0XKajy
WA HAZl KOjuMa je GMJia M3BpIaBaHa oBa Ka3Ha. Muave, o6pernoBuhesiu cy
MOCTa/ Iy jeJHa MapTHja HaKOH MpeBpaTa 1839. 1 1842. ToguHe Kaja je HOBa
BJIACT MOYe€/Ia Ca romkemeM MuUIoneBUX MPUCTAINLA, A OHAA U TPUCTATHLLA
puHactuje O6penoBuha. Cno6onan JoBaHoBuh HaBoAu fa cy o6peHoBuheBL M
6auaHu y pyre ¥ o6ope, 3/I0CTaB/baHU CEKMPOM M TOMY30M, IMPOMYILITAHU
Kpo3 uruby, ybujaH! 1 BUXOBH JIellleBH ylapaHU Ha To4ak (JoBaHoBuh, 1990:
205)5.

III

Cyko6u namehy kHe3a u CaBeTa 3a1o4eTH joLI TOKOM IIPBe BaZlaBUHE
kHe3a Muxauna O6penosuha (1839-1842), HacTaBu/IU Cy ce M y BpeMe KHe3a
Anexcanzpa Kapahophesuha. lllTaBuie, B1x0B CyKo6 IpepacTao jey OTBOPeHyY
60p0y jour 1855. roAMHE, a TOKOM 1857. TOJUHE, OJHOC IOXUBOTHOT KHE3a U
JOXXUBOTHHX CaBeTHHUKA IMOCTAo je jour 3arernytuju. Credpan Crepanosuh
Tenka, npencengnuk CaBerta, CTajao je Ha Yesy 3aBepe’® mpoTuB KHe3a. [11aH
3aBepeHUKa 0o je fa youjy KHe3a. [IpoHau I cy ce/baka’ KOMe Cy a/Id HOBALL
Y MyIIKY, ¥ TOC/Ia/Iu ra y BpecToBauky 6amy ga y6uje kHe3a. Mehytuwm, oH ce
Bparuo y beorpan u ynemnBao 3aBepeHuKe. BecT je gocrena 0 caMuX BlacTu

5 Ilpumep cTpagama noa YcraBobpanutemuMa jaje [laBre Mupkosuh, Tprosan ca
KaIlMTaIoM Of 100 AyKata. O3HaveH Kao MuIoleB IpUCTaInLA, Be3aH O/ BJIACTH OC/IAT
je Byuuhy y KparyjeBau, a onatne y beorpap, rae je mpoBeo et MeceLjy y TEIIKOM I'BOXDy.
Jlo MuxauioBor naja 6vo je octaB/beH Ha Mupy. HakoH Tora ra BjacT IOHOBO 3aTBapa u
yzaapa my negecet wtana. Ha 3axres Byuuha, [TaBie 6uBa Be3aH v nociar npeko BajreBa
y llla6an rae ra 6auajy y Byunhes o6op. U3 llanua ra npe6anyjyy Beorpaz (sBesanor) rae
ocTaje ABa Mecena 3aTBopeH. OH/ia ra cipoBoje y bpycHuny rae nponasu mubame of Tpu
CTOTHHE MOMAaKa, JieBeT IyTa jegHOM 3a gpyrum. Muaue, [1aBse je, mo cyzackoj nmpecyzau,
61O JIMIIEH CBUX MIOKPETUX U HEIIOKpeTHUX flobapa (JoBaHosuh, 1990, 205).

6 Tlopen Credana Crepanosuha Tenke, y 3aBepy cy 6unu yitereHu u LlBerko Pajkosuh,
npenceHUK BpXOBHOT Cyza, Kao ¥ TPOjUIla CABETHUKA KOjU Cy PaHUje OMJITH MUHUCTPHU:
[MTayHu JankoBuh Baha, [TaBne Cranuumuh, Pagosan /lamjanosuh.

7 Munocas [lerposuh, ce/pak U3 KparyjeBauxor OKpyra, Tpebaso je fa u3BPILIH YOUCTBO.
OH je nnaue, 6uo Beh y mpurBopy 360r y6ucTBa pyror 1uua.
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Y 3aBepeHU1 U Cy 61uiu 3aTBopenH (JoBaHOBHh, 1990: 158). TeHKMHa 3aBepa je
M3a3BaJjia BeJIMKO rHyllame y Hapoay. MehyTum, HaunH 3aTBapama 1ia Koja
Cy TIOTeHIIMja/THO Y4eCTBOBAaJIa Y 3aBePH U3a3Bao je mpeokpeT y ocehamuma
ny6nuke.! OxBoheme y ['yprycoBan, mpuByKJIO je BEJUKY HMaXKiby CTPAHUX
HOBHHa, 1a je Braga ocehana morpeby na ce 6panu. Tako je AnexcaHgap
Kapahophesuh oz cummnaruyHor Biagapa Kora cy caBeTHHIM XTEIH MYYKH
Ja ybujy, mocTao aHTUIIATHYaH YOBeK 0e3 cpla U Aylle KOjU CaBilajaHe
MPOTUBHHUKE CTaB/ba Ha orpomue myke (Kcro, 167). Camu 3aBepeHULIU Cy
Nokyuraau ga ueo CaBeT npejcTaBe CBOjUM caydyeHULIMMa LITO je Bragu u te
KaKo oiroBapaso. Biaza je mosBasia mecT caBeTHUKA U IOCTaBETOBAIA UX 1
[Iajy oCTaBKe? jep Cy ce ICKOMIIDOMUTOBAIX Y TeHKMHO]j 3aBepH, LITO Cy OHU
¥ yunHuIU. BaHcaBeTcKa onosuiiyja je MoKyiaBaa ja yoeau cTpaHe cuie
[ia je IOLLJIO [0 APXKaBHOT yapa, ¢ 063UpoM Ha TO Jia je KHes ,,36aLuBambeM"
IIeCT caBeTHHKA nmoBpesuo caMm Ycras.” [Totom cy yuemthe ysene ['apanTHe
cune" u [lopra, a pesynrar je 6uo usMupeme KkHe3a ca CaBeToM.

Hakon wusmupema kHe3a ca Caserom, Toma Byuwh Ilepumiuh,
npegcengHuk Caseta, u Mnuja I'apamanul, MUHKCTap YHYTpallBbUX Jea,
MOCTAIM Cy TOCIOJAPHU CUTyalHje U OUIN pelieHH Aa NMPOTepajy KHesa
Anexcangpa. Fbuxosa yxespa 3a ca3uBameM CKYILITHHE HUje O1JIa JOBOJBHA,
moTpebHa je 6ua u xejba KHe3a U CaBera. KHe3 Huje BepoBao Byuuhy u
TapamHuHy (3601 MoTeHuUMjaTHOr 36anKBamka), a CaBeT U KHeXXeBa IpyIa,
Koja je y wemy nmana Behuny, 6ojana ce cKymumTHHe 300T MCKyCTBa Ca
nperxogHe (ITerpoBcke ckymutute 1848. rogune). Toma Byunh Ilepuimnh
OTBOPEHO je 1oYeo fa moa0ywyje Hapox, HoK je Mnuja Tapamauun paguo

8 ,Ja He 3HaM Kako Taj mocTynak Mel) Bama Tamo usriena, an MeHe je 34paBo IMOTPECIIO.
Ja 1 xao 4yoBek u kao CpOUH Boseo OU CTO MYTa, A CY IPUMUIN Ka3H CMPTH HEro LITO
Cy TaKBOM MOPyraHujy usnoxxkenu. Kwwas Musour uctrHa je y6ruo cBoje cTapelinHe, ajau
HMKaJ HUCAM 4yo /1a ju je ipe Tora y he6eTta u mapeHo cykHO yBro. OHU Cy TMHY/IM CBaKaj,
Kao CTapellllHe HapoAie Y BbUHUM hypkoBuMa u nociaahenum abuHama. bossa je cmpr
0/ HEKOJIMKO MUHYTa Hero OHa Ayror My4deHHja of, 3MMe U Mpasa“, mucao je [apamaHuH
u3 ITapusa (JoBanosuh: 1990: 165).

9 ,,Jlajre octaBke, vy eBo reoxxha Ha Hore, a 60/be AajTe OCTABKY Ila Y3MUTE IEHCH]Y,
HO /ja UjeTe y KyJIy, [1a a MM II0CJIe Ballle XeHe M Jela ¢ MoJI6OM 3a MUJIOCT U moMoh
nocabyjy“, peun npegcraBHrka Mapkosuha nmpema kasuBawy ApceHujeBrha.

10 Y Beh nomumanom unany 17 Typckor ycraBsa crajano je:,,Onun 17 Yaenosa Cosjeta Hehe
Mohu 6uTtu 36aueHu 6e3 y3poKa, JOoKJIe He 6u GHJIO OKa3aHO Koj, Moje Bucoke [lopre, fa
Cy Ce OHM YYHMHWJIM OBUHHU 360r KAaKBOT IIPECTYIIEHH]a, MM 360T HapylleHHja 3aKOHa
1 ypeznba 3eMajbCKU.”

1 /[lo IMapuckor yrosopa, Cp6uja je nmana cusepena ATypcky u nporexropa @ Pycujy.
HakoH [Tapuckor mupa (kojum je 3aBpureH Kpumcku part), CpOuja je o611a rapaHTHE CHe,
nornucHute [apuckor yrosopa. To cy 6une: Aycrpuja, Benuka Bpuranuja, Ppanmycka,
ITpycka, Pycuja, Capaunuja u Typcka.
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omnpe3Huje. OH HUje JTUPEKTHO arHTOBAO 33 CKYMUWTHHY Beh je To mpemnycTro
neny mnahe untenurenuje, koju he kacHuje opopmuTH THUGEPATHY CTPAHKY,
u o6penosuhesuMa (JoBanosuh, 1990: 204). Beh je 6uio peun o TpeTmaHy Koja
je oBa mo/MMTHYKa rpynanuja umana. CKyMnuITUHY je TPAaXKUo U jeJaH feo miahe
WHTenureHuuje, 6eorpazacke. Pohenu Tokom goHowemwa Xaruieprda, HUCY
MPOITA KPO3 TYPCKO poricTBo. OpHeroBauu y ayronomHoj Cp6uju, umManu cy
BUILIEe HAIIMOHA/THE CAMOCBECTH, HAL[MOHATHOT MTOHOCA HeTro HhHUXOBU MpeLu
KOjH CY OJpac/Iu Kao Typcka paja. Hucy ce Mupmiau ca yctaBoOpaHUTE /bCKOM
MOMUTHUKOM npeMa Typuuma Koja je mpeMa lHXOBOM MHULLbeky O1JIa MpeBulle
Typkoduicka. Huje uMm oaroBapasio HU MoOHAallawke KHe3a AeKcaHJpa
Kapahophesuha koju je 6uo camo n3bopHH, a He U HaC/eJHU KHE3 U KOjU
HUje cMeo aa ce ,,ucnpcu” (Fcto, 206-207).

IV

Ha ¢opmupame KoHauHe OATYKe 32 Ca3vBame CKYIIITHHE, 3HA4YajHA Cy
nucma Koja je Mnuja Fapauranus ynyhuBao KHe3y, OKPY>KHUM HaYe THUIIMMA,
Kao ¥ 0[TOBOPH Koje je fobujao. Y mucmy'> kHesy Anekcanzpy Kapahophesuhy,
Wnyja lapamanuy u3BenItasa: ,,Jja HAapog, CKyNIITHHY JKeJIU U O OBOM IJIaCOBU
pacmpocTupanu cy ce Ha uite crpaHa“ (JAC, M3 3aocraBiiTune Uinnje
TapamanuHa, 1073). Y ciegehem mucmy og 26. jyna 1858, koje [loneunrebcTBO
YHYTPaLIBHUX Jejla lIa/be CBUM OKPY)XHHUM Hadye THULIMMA, TPaXKU J1a ce YTBPAHU
HMCTHHHTOCT IJIACKHA O 3aXTeBUMa Hapo/a 3a casuBame ckymnuTuHe (Mcro).
Haxon Tora o6uja oarosope of, fecet OKpy)XHHUX HadenHuKa. Oprosopu ce
kpehy oz THX [a je CKyMIITHHA HEONMXOAHA (HAYe THUK PYJHUYKH,> Haue THUK
aJIeKCMHAYKHW, Ha4e/THUK TYPryCOBaYKH, Haye/THUK YavyaHCKHM, Hadye THUK
wabavKu), MPeKO TOra /1 je CKYIIITHHY Pa3yMHO AP)KATH, a/Ih aKO OKOTTHOCTH
[03B0/bABAjy, 60Jbe je OAJIOKUTH CKYMIUTHHY 3a APYTY roguHy (Haye THUK
3ajeYapCKu), UM OHUX KOjU CMaTPajy Aa je TpebGa ca3BaTH, ajii CaMO aKO TO
,,BorcTa xese (1mo)jeMHN MOWTEHH J/byAu" (Haue THUK hynpujcku), 10 OHHUX
KOju cMaTpajy aa [IpaBuTe/bCTBO (HaYe THUK CMeiepeBCKH) UK KHe3 1 CaBeT
(Haye THUK jarogUHCKK) Tpeba Aa ogjyye o gpkawy CKyMIITHHE. Je JUHO je
OKPY)XHU Have THUK 13 JI03HHIle OATOBOPHO /1a HAPOZA HUje 3a CKYMIUTHHY U
Jla OH INYHO CcMaTpa ja je He Tpeba apxxatu (Mcro). Y HapeHOM nUcMy Of 7.

12 Y mucMy ce HaBOAM caMo Aa je HanucaHo y beorpany. ,,be3 mecta n maryma. Mecto
CUTYPHO®.

13 HauasnHuk pygHUYKM 3aXTeBa [a Ce Cy/ACKHU IMOCTYIAK CKpaTH Kako 6u rpahanu
jebTrHMje 1 Gp)Ke ZOTA3UIN SO CBOjUX IIPABA; Aa Ce IIOpe3 IpaBefHHje OfpeH ,,1I0 UMAbY,
a He Kao caja Mo rj1aBama‘, Ja ce IyMCKe U CyACKe Takce nojedpTrHe, Ja ce JOKTOpUMaA
oJipele TaKce 3a BU3UTE BaH BapOIIH U /la Ce YOIIIITeHO IIOCTYIIa IpaBeiHHje Off CTpaHe
Bractu (JIAC, u3 3aocrasutrHe Winuje lapamwannna). MiHave, 0BY 3aXTeBH Ce IIOHABIbAjy
Yy MHOTMIM OJrOBOpHMa Hade/IHUKa, a 4yhe ce 1 Ha camoj CKyNIITHHU.
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aBrycra 1858. xoje 1asbe KHe3y, [apalllaHUH HaBOJU /A je NT0C/Ia0 OKPY)XXHUM
Have THUI[MMA ,,paciiic’ 0 MOTpebu ja ce HAPOJ, YMUPH TIPE O TyKe O Ca3UBaAKY
ckynmTuHe.* J/lajbe o6aBelITaBa KHe3a la CMaTpa /1 je HY)XXHO Ja, MaKap, ¥
ycmeHo o6aBectu CaBeT 0 ,,)Ke/baMa HapoAwbUM 32 CKYMUITHHY, I1a HEKa OH
MehyyTHM pacyxzaBaBa 0 TOM TaKo BaXHOM BOIPOCY Jkesba HapogHux" (McTto).
Ycmena npepcTraBka ['apammbaa Hanma je Ha U3BecHy ono3unujy. M osor
IyTa HUje JOHETO CaBeTCKO pellerme 0 CKymuuTuHU. Mehytum, lapamanun
je ofMax MocJao paciyc CBUM HavyeTHHUIIMMA O npeaJory ynyhenom Casery
3a ca3zuBame cKynmTuHe. JlaHa 8. aBrycra 1ocsao je mUCMO KHe3y's KOjuM ra
obaBenrTaBa O JUCKYCHjH Koja je BoheHa y CaBeTy ¥ TOHOBO HAaIOMUIGE 1A je
casuBame cKkymutuHe Hy)XHO (VMcro). U cneneher gaHa je mociao nucmo® y
KOjeM je HaBeo J1a ce ri1acoBu 3a CKYMINIITUHY Y HAPOJy YMHOXAaBajy U 1a je y
WHTepecy MUPa U IPaBHOT IIOPeTKa Ja ce IITO IIpe JOoHece OJJyKa O TOMe /a
1 he ce gpxxaru ckynurrna (Mcro). KHes Huje 610 3a cazuBae CKYIIITHHE,
aJIu je MOIYCTHO jep HUje 3Hao 1lITa My je YNHUTH aKo ['apalllaH1H a OCTaBKy.
Hcruna, KHeXeBa rpyna je umasa Behuny y CaBeTy, any camo JOK He 64 M3aliia
Ha Biafy, Taja 61 M3ryouia oHa 4eTHUPH YiIaHa Koju 61 GM/IM MOCTaB/beHU 3a
MHUHHCTPE U IpeTBopua 61 ce y MawbuHy. C Apyre cTpaHe, BIaAATH HACYTIPOT
Casery, 3Ha4MJI0 OM HOBU IP)XKaBHU y/ap, 3 LIITa KHe3 HUje NMao XpabpocTu
HaKOH CBUX JielllaBara. YuM je mo6HjeH KHeXeB MPHUCTaHaK, [apamanvH je 3.
cenTeM6pa 1858. ymyTuo CaBeTy mucMeHO 00pasioxKeme 0 OTpebOy ca3uBamba
CkymuuTuHe rae je, usmel)y ocrasor, HaBeo fa ce CKyMmIITHHA MOPA OJPXKATH
jep Hapog, rybu moBepeme y Biajy, a ayTOPUTeT BiaacTH cinabu.” Caser je
oaMax pelrro Aa ce CKyNUITHHA APXXU U CABETCKO Pellerhe je KHe3 UCTOT JaHa
noTBpauo.® Takohe, CaBer je n3abpao KOMHUCH]Y Koja je TpebGaio Aa uspaju
npojekart 3akoHa o Ckynutunu (JoBanosuh, 1990: 210).

3aKoH,' KOjUM ce HUje YCTaHOB/baBaja CKYyIILITUHA Ka0 OPraH B/IACTH,
Beh je 6uno mpegBuheno ma ce ompxu camo jesan casuBs, Tpebaso je Ja BaXu

14 Wnwuja lapamanuH OKPY>KHUM Hade THULUMA [ pactivc o moTpebu Ja ce HapoZ yMUPH
Ipe OJJIyKe O ca3duBatby CKymiuTuHe, Beorpag, 7. aBrycr1858. rogune (JAC, 3aocraBuTiHa
Wnuje FapawanuHa).

15 HMnmja lapamanuH KkHe3y AjekcaHpy — o AucKycuju y CoBjeTy o MUTamy ca3uBa
HapopgHe ckynutune, oz 8. aBrycra1858. ronune (JAC, 3aoctaBiruna Mnuje lapauiannHa).

16 Muja lapamaHuH KHe3y AJleKCaHAPY — O MOTPe6H /a ce LITO Ipe AoHece OfAIyKa O
casuBawy CkymuTrHe 071, 9. aBrycra 1858. rogune (JAC, 3aocraBumruna Mnuje Fapamanuna).

17 [Ilomeuutes/rcTBO yHyTpaummux gena CosjeTy — o6pasiaxke norpeby ca3uBama
ckynuTHHe, Beorpag, 3. centem6ap 1858. ropute (ITpennc, AY, UHB. 6p. 24/118 XXIV/3).

18 Kue3 [lomeunTe/bCTBY YHYTPAIIBUX Jejia — [a je cariacaH ca casuBoM CKyMIITHHE,
Beorpag, 3. centembap 1858. rogune ([Ipemnuc, ALY, UuB. 6p. 24/122 XXIV/3).

19 Ilpema Cno6ogany JoBanosuhy: ,,Kaz ce 1858. moHOBO roBeo rosop o CKyMIITHHY, TPBA
je Mucao 6uia, KaKo /ia ce CripevH fa 1 Ta HoBa CKYMIITUHA He MOCTaHEe HEypadyH/bUBa
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camo 3a CBeTOaHAPEjCKy CKYNIITHHY U Ja HAKOH HBeHOT PaclylITama U caM
MpecTaHe fa Ba)KU. 3aKOH O HAPOJHOj CKYMIITHUHU JOHET je 28. OKTo6pa
1858. roguHe. MiHave, To je Ham npBU 3akoH o CkynmTuHU. MoTHBHCaH je
,O00MY3ajeM HapOJHUM KOjH OJf CTApUHA MOCTOjH, [1a Ce HAlll HAPOJ, C BpeMeHa
Ha BpeMe CaKyIl/ba Ha CKYILITUHY IIOPaJ¥ CaBeTOBamba O ONIITEeHAPOJAHUM
menuma“. HaposHa cKyMIITHHA ce cacTojajia o HapoJOM U3abpaHux>*° 1
MOCJ/IaHUKA TI0 MOJIOXKAjY,” OLHOCHO 0f, 376 MOCIaHUKA U3 HapoAHOT u3bopa
1 63 IIOC/IaHUKA M0 TO0JI0XKAjy, Y YKYITHOM 30HMpYy YaK 459 4saHoBa. OBakBa
CKYINIITHHA Oua je ckopo Tpu IyTa Beha oz crape cpricke ckymuutuHe, Beha
3a CTOTHHAK IIOC/IaHUKA 0/ BesrKe CKyMIITHHE 110 CTAPOM CPIICKOM YCTaBy
(JoBanoBuh, 1990: 213). CKynuITHHa je MMaJia IPaBo /A Adje CBOje MULL/bEbE O
npeaMeTHMa 3a Koje KHe3 ca CaBetom Halje 3a 06po /1a ce MPeKO MUHHUCTPA
HpeJJioXe CKyNIITUHU, U3HecCe MpeJ Blajy Terobe Koje 61 HapoJ UMao U Ja
MpeJJIoKH CPeICTBA /1A Ce OHE OTKJIOHE, U3HOCH JKeJbe Koje OM HapoJ MMao 3a
HoJU3ame JP)KaBHOT 6J1aroCTama, U HAYMH Ha KOjU OU e Te yKeJbe U3BPLINIIe
1 3a70Bospute. CKYNIITHHA je MMaJa Ipe/ceJHUKA, TOTIIpeceJHUKA U ABA
cexperapa. CKyIIITHHCKe ceHHULe More cy 6utu camo jaBHe (McTo, 214).
Jaxre, Huje 6MIa 3aMHULI/beHA Ka0O OpraH B/IACTH, Beh Kao KOHCYJITaTHBHO
TeJIo.

A%

CBeToaHpejcKa CKYMIITUHA** OTIOYe 1A je ca pagoM 1858. rofvHe, Ha
Mpa3HUK 10 KOMe je 1 1001Ia MMe, 30. HOBeMOpa/12. geneMOpa, a 3aBpLIvIa
je cBOj paj 31. janyapa/12. pebpyapa 1859. rogune. OgpiKaHO je 46 TIeHAPHUX
CcellHUIIQ, a Tpajasa je 60 pagHux gaHa. CBeToaHpejCcKa CKYIUITUHA UMaJa je
CBOj IPOTOKOJI, Y KOjU CYy 3aBOl)eHU CBHU MPEAJI03U U lheHe OAJTYKE, CBOj eYarT U
cBOjy apxuBy. [loHeTo je 4ak 385 ognyka (Maprunosuh, Bpaunh, 1937: 58-60).

peBOTyLMOHapHa FOMHJIa Kao CKYNUITHHE Ipe be. Mucano ce fa he 6utu Hajoéome, ako
ce, mpe ca3uBa CKyMIITHHe, U3/a jelaH 3aKOH Koju he TauHO OpeAuTH HheH cacTaB U ibeH
HA4MH paja, Koju he meHy eKCIIO3UBHY TOMUJIY CTETHYTH Yy UBPCTe TPAaHULE, U Of IbeHe
Xao0THUYHE Mace HAYMHHUTH OpraHu3oBaHo Teno” (JoaHosuh, 1990: 212).

20 Ilocnanuuy u3 HapogHOTr H360pa Grpaiu Cy ce 110 OKPY>KHUM BapourmMa (Hermocpe/Ho)
1 110 cpe30BUMa ([T0CpesHO, IIPEKO MOBEPEHUKA).

21 [locnaHuKe 1o MOJIOXKajy YMHU/IU CY: IPeACeJHUI A BUIMX U HIDKUX CYJ,0Ba, YIIPaBHUK
rpaga beorpaza, oKpy)XHU HaueTHUIM, OKPY)XXHU IIPOTOjepeju U U3 CBaKe erapxuje jeflaH
HacTojaTe/b MaHACTHPA.

22 CkymmTuHa ce cacrana 30. HoBeMOpa Ha /IaH Jp)KaBHe CBeTKOBHHe. Tor faHa Guia
je ynpunndeHa cinyx6a y pKBH, Y4eCTUTAbe Y JBOPY, & HAKOH TOra je OPraHM30BaH
py4ak 3a mociaHuke Koj ,,Cprcke KpyHe“. 3aTUM ce MPUCTYMHUIO KOHCTUTYUCAbY
Cxynurrune. [lpegcesuuk ckymmruHe 6uo je Muma Anacracujesuh, nornpenceHuK
CreBya Muxaunosuh, cekperapu Jespem I'pyjuh u Josan Mnuh.
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Ha CxynmTuHM cy M3HETHM MHOT'U 3aXTeBU MpeACTaBHUKA OKPYTa,
BapOLIKOT M CEOCKOT CTAHOBHUIITBA, Kao U IojefnHavHe )xanbe. [Ipumepa
pajy, MOC/TAHULM YXXMYKOI OKPyTa 3aXTeBajIu Cy CMameme JaXOWHa,
yKH/Iakbe KOIeBa, Mepe MPOTHUB 3e/IeHalla, 3aTUTY of 310ynorpeda (JAC,
6p. 232/1859); MOCIAHULU O PUILCKOT OKPYTa M3HEH Cy )Xajabe IPOTUB
TYPCKOT CTAHOBHHMILTBA, 3aXBaTakkha 3eMJ/BHILTA Of, GoraTaiia 1 MpeBeTuKUX
pax6una (JAC, C, 6poj 248); LpHOpPeYKH OKPYT Ipejarao je HOBe
3aKOHCKe Mepe Y pa3HUM 006/1aCTHMA, Kao IITO Cy Ipo6G/IeMH IPeCcTyITHHKA,
naHka, nyteBa u myma (JAC, C, 6p. 344), MOCTAHULN KPQjHHCKOT OKPyTa
KUK Cy Ce Ha cBewlTeHuKe u npeactaBuuke Bractu (JAC, C, k Op.
353); MOC/IAHUIIY KPYIIEBAYKOT OKPyTra 3aXTeBajlH Cy MOGO/blIatbe CTakha Y
TProBUHHU, 3eMJ/bOPa/iibH, 3aHATCTBY, caobpahajy (AC, C 226/1859). 'pazacko
CTQHOBHHIITBO 3aXTeBaJIo je: orpaHU4YaBame npasa crpannuma (JAC, C,
Op. 150), 3aWITUTY WHTepeca goMmahux Tprosana u 3aHarauja, pepopme y
nmopeckom cucremy, cyactBy (JAC, C, 6p. 56), 03aKomeme MpaBa XeHCKe
Jlelle HA NMPUCTOJHO U3Jp)KaBame U yJOMJ/bere, IIpaBa )XeHa y 3aApyrama,
perynucame Bepcke o6aBese, mobosbliame MoIoXaja yunreba u cyguja (JAC,
C, 6p. 217). CTaHOBHHIIY CEOCKHX OMMIITHHA U3HEJIH CY )Kajibe Ha BUCOKe apeH/ie
Ha pr60J10B, 3710ynoTpe6e ONIITUHCKUX KOIlIeBa, OrpaHNYaBambe 6poja ayhana,
3noynorpe6e onmuTHHCKUX u3BpurHUX Baactu (JAC, C, 6p. 13); 310ynoTpebde
CBeIITeHUKA U CYy/IHja, 3eJIeHalllebe, LIYMCKe ype0e, O TUHCKE U Ip)KaBHe
yunoBHuke ([ AC, C, 6p. 255); Ha moaunujcke mepe (JAC, C, 6p. 355). Mako cy
CBY OBU 3axTeBU U3HeTH, CKyNUITHHA HUje UMajla MOryhHOCTH Jja pelraBa
o cBuM. M3 Tor passora je ogIydeHO Ja jeHa yXXa CKYNUITHHCKA KOMUCH]A
npersena cse npegsore u goctasu CaBeTy u Bragu oHe Koje cy Ba)KHU Ha
Jlajbe pellaBame.

Hajsehu 3Hauaj oBe ckymiuTHHe OWUJIO je YyIIPaBO jayare CBECTH O
HapogHOM cyBepeHuTeTy. CBeToaHApejcKa CKYMIITHHA 3HA4YajHA je LITO
je HacTojasa Ja cama, [0 CBOM HAIPTY, y3aKOHU CBOj paj, M yCTalIu CBOje
IIOCTOjake Kao jelaH Of, OpraHa BpXOBHe BJIacTU. Ha oBOj ckynmmTuHU
MOAHET je HallpT 3aKOHa O HAapOJHOj CKYIIITUHH, KOjHU je cacTaBUO AHZpHja
CramenxoBuh, a mocnanunmma rymauno Jespem I'pyjuh, nHade cexperap
ckymutuHe. ,Pazymure 6paho, mpojekar riacu, He Ja mpejJaXkeTe HO Aa
IOCTaBUTe 3aKOH. A KaJ HapoJ Moxe noctaBuTu Kmasa, Baba MoXxe U
MIOCTAaBUTH 3aKOH. YOCTAJIOM, TO je CTAPUHCKO IIPAaBO Halllel Hapoja: Aia Ha
CKYMIITHHMY ITOCTAaBH 3aKOH, KaKo he ce ynpaB/paTy U CYZUTH, U Ja IOCTaBU
nuna koja he ynpasmparu u cygurn.” (Haupr 3akona o Hapopnoj Ckynuutuau
ca o6pasnoxewnma Jespema I'pyjuha, 1858). 3akoH je TpeGano ma goHece
cama CKyNIITHMHA, Ka0 HOCHUJIAL, HAPOJHe cyBepeHOCTH. Jlakie, 6e3 KHe3a
M caBeTa KOju Cy OM/IM HOCHOLM 3aKOHOJABHe BacTH mo Bakehem Ycrasy.
JeBpem I'pyjuh je To mpaBzao Ha cienehu HaunH: ,,AKO TOHEKA, KO Y3Me WU
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My ce IIOBEpH, Te YMeCTO Hapofa IPOIIUCYje 3aKOHe, TO He CMeTa Jja OHJA U
OHO, KaJj, ¥ IITO HapoJ, MO)Xe U TeHe, ia ra oAMa U caM y3akoHu. Caj MoxeTe
MOCTAaBUTH CKYMUITHHCKH 3aKOH, a Ja ra Hapog ohe, Bu 3HaTe 60/be HO MHU.*
(Ucro). TTo oBom HaupTy, CKymuTHHA je GMIa cacTaB/beHAa UCK/BYUYHBO Of
M3abpaHMX MOCJIAHMKA U cacTajazia ce cBake roguHe (Mcro, 4. 13-14). bes
IeHOI' IPUCTaHKa HUCY MOIJIM Jja Ce JOHeCy HUTH U3MeHe 3aKOHH O KHe3y,
CaBeTy, MUHHCTPHMa, BpXOBHOM cyAy ¥ HapogHoj ckymtuau (Mcro, 4. 5).
Taxohe, nMaia je mpaBo fja YKUHe CBAaKH 3aKOH KOju OM KHe3 U caBeT U3AajIn
6e3 e, a Koju 61 1o MULberby cKymniuTHuHe 61o o (Mcro, 4. 10). Jaxe,
MMaJia je MOTIYHY 3aKOHO/aBHY BracT. CKYMIITHHA je MMaJjia ¥ TyHO Gy IeTCKO
npaBo. Taxkolje, HUKaKBU1 HOBH TIOPe31 HUCY MOT/IX Ja OyAY YCTaHOB/beHH Oe3
npuctanka ckymutuse (Mcro, 4. 8). HaupTom je npegsuheHa u MunucTapcka
OJrOBOPHOCT, M KpUBHYHA U ToMTH4Ka (MCTO, 41, 12), KA0 ¥l IyHU KUMYHHUTET
HapozpHux mocaanuka (Mcro, 4t 32-33). OBakBa cKymiuTrHa 6ua 6u npaBu
pernpe3eHT HAPOAHOT cyBepeHHTeTa. MelyyTuM, HapoAHA CKYMIUTHHA €a
OBaKBHUM HaJJIe)XHOCTHIMa HYje 0roBapaja KOH3ePBAaTHBHUM KPyrOBHUMa
KOjiMa je LM/b OUO cBpraBame KHe3a.” OHU Ccy M3/lejCTBOBAIU Jja Ce HALPT
3aKOHA YIyTH jeTHOj KOMHCHjH, Koja he ra y poKy of ABa JaHa mperiefaTu
Y TIOJHETH CKYIIITHHHU CBoje MUll/betse. [lojenuHe ogpende cy mpoMemeHe,
a mojexuHu u3pasu y6aakenu. Hmp., ymecTo ,,6e3 mpeTxomaHOT 0106pemna
CKymuTHHe" - ,,6e3 MPeTXOHOT Cac/yllatkha CKYMIITHHE , yMeCTo ,, U3LajHUK je
Hapoma“ - ,, MPecTyMHUK je 3akoHa“. Of myHe 3aKOHOABHE B/IACTH CKYIITHHE
Huje octasno Humta (Panhenosuh, Baprynosuh, 2012: 56). Mamemwen HaupT
3axkona CkymurTvHa je ycBojuia 8. mememobpa.

VI

llecetu geuembap ocrtao je ymamheH Kao JaH KOjUM je OTMOYesO
KHe)XeBo cBpruyhe. HakoH roBopa npegcesanka CKynuTrHe, ped Cy y3UMaau
MOC/IAHULIM KOjU Cy CBOjUM TOBOPHMMA MO3WBAJIM HAa OLTOBOPHOCT KHe3a
Anekcangpa Kapahophesuha. Kaza ce armocdepa ycujana 1o makcumyma,
MpesiceHUK je YIIUTAO MOC/TaHUKE Ja JIM Cy 32 OCTaBKY, Ha IITa Cy CBU
MOC/IAHULIY OATOBOPHUJIM MO3UTUBHO. ,,OCTaBKa, OCTaBKa“, OA3BamAJIO je

23 Pasauuure ctaBoBe o Hanpry, nmanu cy yuecHUIIU y lelIaBabHMa, aJIU je TeHepaIaH
craB 6uo HeraTuBaH. Unuja lapamanns u Mua AHacracujeBuh HUCY GUTH IPOTHUB
npeje fa ce CKymIITUHE Ap)Ke PeJOBHO, aTu cy Ovin n3HeHalyeHu oBakBuM 3akoHOM. CTaB
Georpa/cKe HHTETUTEHIIHje KOjH je 610 y TnbepaiHoj CTpaHL U, 3amMepao je CKynmuTHHA
ILITO MOKYIIaBa Aa MPUCBOju ce6u 3aKOHOZABHY BJIACT KOja joj He TIpUIaAa u mto ckpehe ca
MyTa 3aKOHUTOCTHU. [IBOp HUje 006paBao mubGepaHU MPOjeKar, aiu je 610 paJoCTaH UITO
je MCKPCJIo APYyTOo MUTame Koje ckpehe maksy ca kHe3sa. Jexuno je Toma Byunh [Mepuurinh
oz06paBao y cBeMy oBakaB nrbepanan 3akoH. To je 610 y CKIaly Ca lherOBUM TeXXEbaMa
[la HUKO He cMe f1a Oyzie cI060Z0YMHU)HU Of Hhera.
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CkynumrunoMm. IlpencesHux je, 3aTuM, cacTaBUO jeJaH aKT KOjUM ce KHe3
M3BEIITaBa0 O CKYMIUITHHCKO] ognyuu (JoBanosuh, 1990: 238). KHesy je
HaIMcaHo NUcMo y KoMe CKYIIITHHA, y UMe Hapo/a, TPAXXU Ja KHe3 Mo Hece
OCTaBKY;, a J1a ¢BOjy BiacT npega Cxkymmrunu. ,Hapogua CkynurTuHa ce Hazsa
na he Bamra CBetsiocT yBaXKUTH OBaj TJ1ac Hapofa CBOT U 3a jpy0aB cpehe,
MHPa 1 CIIOKOjCTBA OTe4YeCcTBa Haller U Bauier cBojeBo/bHO ce ogpehu Biaze,
IIa Kao IITO BaM je 1842. CKYNIITHHA HapoJHa Biajy IpeJaa, TaKo Ja je u
BU caz, CBetnmu Kmbake, CKYMIITHHY U Ype3 by HAPOAY MOBpaTHUTE... Y3 0BO
nmucMo OuJia je MPUJIOKEHA M OCTaBKa KOjy je KHe3 Tpebasio fa MOTIHLIE.
JenHa meneramuja ofHe s a je MUCMO KHe3Y, aJIH je OH OJJIOXKHO CBOj O TOBOP
3a cyTpa. Ay CyTpallby [1aH ra HUje 3aTekao y gsopy. HakoH pasrosopa ca
CaBeTHUILMMA, KOjU Cy 6uiu conupapHu ca CKyMIITHHOM, KHe3 ce 0JjBe3ao
y Tpaj ¥4 CTaBHO MOA 3awITUTY Georpazckor Be3upa (JAC, 3aocTaBuiTrHa
Wnuje TapamanuHna, 1073). Jeganaecror genemopa, CKynuTHHA ce cacTaia
y Aeset yjyTpy. [locnanuny cy 6unu ob6aBelITeHN O KHEXXeBOM OEKCTBY, a
CaBer je 1 HaMCMEHO M3jaBUO CBOjy conmupapHocT ca CkynutuHOM. Hakon
TOra npefceJHUK je IIPe/JIOKHUO /1a ce KHe3 30allM ca IPeCToIa Kao U3/ajHUK,
a CKyMuITHHA je TO 0iMaX yCBojuia. Y6P30 3aTHM MOBEJIO Ce U UTambe Ko he
6uTH HOBM KHe3. ,,Xohemo Mutoma O6penosrha“, uyno ce ny CKynmrTuHu u
Ha y/IMLY OJ, OKyIlJbeHOT Hapoga. [locTuruyTa je cariacHOCT a HAMECHUYKY
BiacT Bpun CKynumTrHA A0 gonacka Mwunoma O6penoBuha.** 3aTum je Ta
OJJIyKa CAoIIITeHA ¥ Hapoay. [lBaHaecTu geuemMbap je ornoyeo y CKyMIITHUHHU
cBahom usmely npeacesnuka u cexperapa CxymmruHe. HakoH pemaBama
cyko0a, MojaBrUo ce HOBH NpobiieM, pacTepruBambe CKYMIITHHE Of CTPAaHe
BOjcKe. 3alpaBo, MojeJUHN CaBeTHULYM Cy Y KaCapHU M3BHKaJIU NMOBPaTaK
kHe3a Anekcangapa Kapahophesuha, gok je Hapon Ha ynuiama Kiaumao o
Munoury O6penosuhy. Bojcka je kpeHysa ka CKynIITHHU KaKo OM pacTepasa
Hapoz. Y cTBapu, MUCIHJIO ce a he Bojcka 6e3 HaopyKara yCIeTH [a UX
HaTepa Ha NoBadewe. MelhyTum, Hapos je ycneo ga 3aAp)Xu BOjCKY U Y
noGeHUYKOj pa3aparaHocTu kKaunao ,,YKuseo O6penosuh” (JoBanosuh,
1990: 250-252). 3aHUMJ/BHBO je TIOMeHyTH noHauamwe CaBera. CyTrpajaH, 13.
nmerem6pa, Caser je mocmao CKyMIITUHA aKT Y KOME je TBPJUO /1a Cy teTOBU
YJIAHOBU CHJIOM JIOBe/IeHU O[] BOjCKe y KacapHy ¥ Oviu npunyhenu ga Hanuury
MUCMO 12. AelieMOpa KOjuM ce KHe3 AJIeKCaH/AAp MM03MBa HaTpar Ha MpecTo.
Jow 3aHMMBMBHje, ABaHaecTor AeuneMbpa CaBeT je 003Bao CBe LITO je PAaAHO

24 CBeje 0BO 6usto HenpaBuiHO. CKyMUITHHA je Tpebaio 1a cadeKa MOTBP/AY IeHe OfTyKe
o 36anuBamy KHe3a AnekcaHapa Kapahophesuha og crpane Casera. 3anpaso, Huje HU
MOTJIa ja pOor/IaliiaBa HOBOT KHe3a JOK MeCTO CTAPOT KHe3a He 61 610 1 popMa THOMPaBHO
OTJIAILEHO 3a YIIpaXkieHo. /lajbe, akT KOjuM je mporiaieH Mustow 3a KHe3a Huje, Takohe,
Ba)xno 6e3 caBeTCKe MOTBPJe, LITO 3HAYH A HYje HU MOTao GUTH CAOMIITEH HAPOAY JOK
CaBeT HHje Ha TO IPUCTAO.
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Ha 30auuBamwy KHe3a. Jlakiie, jeJHOM je TBpAMO Ja je 6uo npuHyheH romunom
JBY[IM, IPYTH YT, BojHUMMA. [Ipema peunma Crobomana Josanosuha: ,je o
TeJIO KOje, y POKY OJ, ABaJleceT YeTHPH daca, JBaIlyT OI03MBa CBOje OAJIYKe,
U OBANyT NPU3HAje HAIMCMEHO [1a je pajujio I0J MOpame, TaKBO TeJo
BPIIK HaJ cO60M aKT moauTudkor camoybucrsa“ (Mcro, 254). TpuHaecTor
nmereM6pa, TIaBHU BOjHU KOMAaHJAHTH AOIIH cy Y CKyMIITUHY U M3jaBUITH
Jla ce BOjCKa MPHUAPYKYje Hapoxy yuMe je kHe3 Anekcangap Kapahophesuh
KOHA4YHO U3ry6ro cBaKy MoryhHocT 1a ce BpaTu Ha IpecTo. JeIMHO ce Morjia
ouyeknBaTu nomoh of crmosma, npe cBera oz Aycrpuje u Typcke. [Topra je
ocyhuBana akTuBHOCTH CBeTOAH/ApEjCKe CKYIIITHHE, A/TH He 300T 306aLBamba
KHe3a AJIeKcaH/pa 3a Kora je cMaTpaJia jara je Hemoryhe ogpxxaru, Beh 36or
Ha4YMHa pasa. AycTpuja, Koja je mpikana cBoje Tpyre 61u3y BapaguHa, Hyguia
je nomoh [Moptuy ,,on6panu rpaga‘. Mehyruwm, cras @pannycke u Pycuje xoje
cy cMaTpa’ie za 64 TaKkBa MHTepBeHLMja 6rta mpoTtuBHa [laprckom yrosopy,
cripevynia je ayctpujcku npegor. [lopTa je moTBpAuaa GaKTUYKO CTatbe U
n3asna je 6epar KojuM je mpuicTana Ha ns6op Munoma O6penosuha 3a KHe3sa.

VII

Hcxopu CBeToaHApejcKe CKyMIIMHe OWIM Cy: CBpraBame KHe3a
Anexkcanzgpa Kapahophesuha, mosparak Munoma O6penoBuha u pakTudko
pasBiamhemwe CaBera. MehyTtum, Hajsehu 3Hauaj oBe CkymuTuHe 61O je
jadame CBeCTH O HAPOJHOM CyBepeHUTETY.

MunnujatuBe rpajcKor M CEOCKOT CTAHOBHMUITBA 3a Ca3HUBambeM
CxymurTrHe, IpeCTaBKe U Kajabe Koje Cy MOAHOIIHE, a [IOTOM U O/ TyKe Koje
Cy JOHOLIeHe ropope y npuor ToMe. HemogHoU/pMBY yC/I0BU Yy BapoLIMMa
M Ce/liMMa, Kao M CBECT TaMOLIher CTAHOBHHUIITBA a OU MPo6/IeMH MOTIH
Ja Oyny peurenu jearHo Ha CKyMIITHHY, 3Ha4ajHU CYy, Ka0 M CaMO 3aceJjame
CxymurtuHe. McTuHa, 10 casuBa He GM HU JOIIIO 6€3 MOTUTHYKE UTPE OHUX
KOjuMa je oHa moTpe6Ha, anu je oaayuyjyhu yruuaj, unak, umao Hapox. Ha
CBeTOaHAPEjCKOj CKYMIUTUHU M3HETH Cy 3aXTeBH 32 pepOPMOM 3aKOHA O
CYZACKOM IIOCTYIIKY, 60/bMIM 0OpadyHaBambeM I10pe3a, CMatbUBambeM CYyJCKHX U
LITYMCKHX TakcH UTA. Ha oBoj CKymuTrHYM HUje JOHeTa caMo O TyKa O CMeEHH
KHe3a, Beh UM oJj/lyKe Koje Ccy ce oJHOCHUIIe HAa 3a0paHy 3ejleHalllekha, Mambe
IpOMEeHe YCTaBHOT KapaKTepa, a HajaB/beHe Cy U OpojHe pedopme y Apyrum
obacTuMma.

CBeToaHpejCcKa CKYNUITHHA 3HAa4Y3djHA je IITO je HAacTojajla Ja caMa,
10 CBOM HAlIPTY, Y3aKOHHU CBOj pPaj U yCTa/Iu CBOje MOCTOjame Kao jeJaH
ofi opraHa BpxoBHe BjacTH. Mlako cy u3BplieHe GMTHe M3MeHe 3aKOHA U
CKynuITHHA HUje ycIlesa Ja ce yCTalu Kao o0aBe3aH OpraH, IokKasaa je Aa
ce 6e3 ckynuiThHe Buile He MoxXe. O ToMe cBeJo4e U pevyu KHe3a Musoma
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O6penoBuha koju je MPUIKMKOM pacmyiuTama CKyIITHHe OApes U0 BeHO HOBO
oxp)xaBame 0 Manoj ['ociojunm ucre roguHe. CBeTOaHApEjCKA CKYMIITHHA je
CTBOpHWJIA OCHOBY 3a TOHOBHO 0)XMBJ/baBake HaPOJHEe CKYMIITHHE U ITPUHIIUIIA
HapOJHOT cyBepeHHUTeTa. 3axBasbyjyhu lheHOM pany, KacHuUje je foHeT 3aKOH
0 HapOJHOj CKYMHIITUHU KHe3a Muxansa u3 1861. ynpaBo Ha CKYHIITUHU —
[Tpeo6paskeHCkoj, a YcTaB us 1869. roguHe, Mo3HaTuju Kao HamecHn4ky, joj
je KOHa4YHO a0 3aKOHOZABHY BJ/IACT.>
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THE PRINCIPLE OF NATIONAL SOVEREIGNTY THROUGH
THE LENS OF SAINTANDREW’S DAY NATIONAL ASSEMBLY

Summary

The power that comes from the people and the power that belongs to the
people is a principle that arose after the French bourgeois and American revolu-
tions. In Serbia, it found its expression at the famous St. Andrew’s Day National
Assembly (1858). Although the national assembly was not envisaged in the legi-
slation, under the Turkish Hatiserif (the Constitution of1838), all political actors,
the prince, the council oligarchy and supporters of the Obrenovi¢ dynasty saw
a possible way out of the current political situation in convening this assembly.

In this context, the paper first provides a historical overview of national
assemblies in Serbia, including an insight into the political events preceding the St.
Andrew’s National Assembly (the rule of the Defenders of the Constitution, Tenka’s
conspiracy, and the adoption of the Law on the National Assembly of 28 October
1858). The author elaborates on the dissatisfactions of all factors in the country,
the urban and rural population, certain authorities and the leading political forces,
and discusses the circumstances that accelerated the convening of the National
Assembly on St. Andrew’s Day (30" November 1858). The reasons that contributed
to the final decision on convening the Assembly can be seen through the letters
exchanged by some actors of these events. The central part of the paper focuses
on the process of convening St. Andrew’s Day National Assembly in Belgrade and
its subsequent sessions (from 30 November 1858 to 31 January 1859), including
presentations of viewpoints and request, and the events during the three-day
revolution (10th-12" December 1858). Then, the author discusses the outcomes of
St. Andrew’s Day National Assembly: the overthrow of Prince Aleksandar Kara-
dordevid, the return of Prince Milos Obrenovié, and de facto disempowerment of
the Council. St. Andrew’s Day National Assembly contributed to legalizing the
work of the national assembly as one of the bodies of the supreme authority but
the most important outcome was the strengthening of people’s awareness about
national sovereignty.

Keywords: principle of national sovereignty, Saint Andrew’s Day National
Assembly (1858), Law on the National Assembly (1858).
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1. YBOg

CBako oJ, cy0jeKTUBHHUX IIpaBa UHTeJIEKTya/IHE CBOjUHE reHepaHO
[/IeJAHO Ce KapakTepulle GPOjHUM creludUIHOCTUMA, 300T KOjUX OHA
HeMajy ITyHO 3ajeJHUYKUX KapakTepucTtuka. Crora je gasnexko onpasAaHuje
TOBOPUTH O CJIMYHOCTU U pas3nukama usMely mojeguHaynyx npasa Hero
TPa)XXKUTH 3ajeHUYKe eJIleMeHTe KOjU Cy KaPAaKTePUCTUYHH 3a CBa Cy0jeKTHBHA
MpaBa MHTeeKTyanHe cBojuHe. CIMYHOCTHU U pa3nrKe uaMely nojegyuuaunmnx
Cy6jeKTUBHUX IIPaBa IIPe/ICTaBIbajy TPeyCJIOB 3a I0CTOjakbe [0/ba TPeKIanamba
y 3aurrutu ndMely nojesuHauyHuX mpaBa MHTETeKTya iHe cBojuHe. Kako 61 0BO
MOTEeHIIMja/THO MOIJIO U3a3BaTH ofpeheHe Tp)xUllIHe, au U ipyTe ApyLITBEHE
KOHIHMKTe, TOTPeGHO je omxHOce n3Melyy mpaBa 3acHOBaTH Ha MpUHIIUTMA
koer3ucteHuyje y 3amrutu (Huber, 2015: 47). Ctora nocroju Teopujcka, anu
Y IPaKTHU4YHa noTpeba ucnuratu Melyco6He ogHOCEe, CIMYHOCTH U PA3IUKe
Kao0 Y IIpeKJIanama y No/bMMa 3allTUTe Cy0jeKTUBHUX IIPaBa UHTEIeKTyaTHe
CBOjHHE.

Pap xoju crenu je moge/beH Ha OIMUITH U TOCebaH feo. Y OmIuTeM feny
ce pas3MaTpajy mojaM, pa3yio3u 3a MOCTOjalbe U JO3BO/bEHOCT KyMyJlanuja y
LIMJbY TIOCTH3amba O peleHor cTerneHa CHCTEMaTUYHOCTH U CTBapaba OCHOBE
3a Jasbe pa3Marpame. HakoH Tora y moceGHOM ey ce aHaM3a IPEHOCH Ha
TepeH KyMyJaljije aTeHTa Y IIpaBa Ha UHYCTPHUjCKU JU33jH KaKo Ou ce
HCIHTAO HheH 3Havaj ¥ MMOTeHIIMjaTHA ONIAaCHOCT 3a KOHKYpPeHIIHjy.

2. O Kymy/IanujamMa mpaBa MHTeIeKTya/IHE CBOjHHE YOIIITe
2.1. [lojam u epcme kymynauuje

Y Teopuju MOCTOjHU BULlIe TEPMUHA KOjUMa ce 00eie)XaBa NpeKlaname
y MO/by 3alITHUTe IIpaBa WHTe/NEKTya/iHe CBOjUHe. Y aHIJIOCAaKCOHCKO]
teopuju mnpeosnahyjyhu je mojam ,mpexnamame“ (eHr. overlap) mpasa.
MebhyTuM, KOHTMHEHTaTHO-eBPOIICKa TEOPHja Ce TPETEXXHO KOPUCTH II0jMOM
,2Kymynauwuja“ (enr. cummulation, nem. Kumulation, Schutzkumulation) mpasa,
Kao JIaTUHCKUM TepMuHOM. [Topes Tora, yecto KopuitheHu TepMuHM cy
KOHTpyeHIia (eHT. concurrence, HeM. Kongruenz) 1 KoHBepreHiia (eHr. conver-
gence, HeM. Konvergenz) npaBa nHresieKTyaaHe cBojuHe. Heperko ce kopuctu
U 1ojaM KOHQJIUKT ITpaBa UHTeIeKTya iHe cBojuHe (eHr. conflict, Hem. Gegen-
satz, Konflikt) nnu xonusuja mpaBa MHTeEKTyaHe cBojuHe (eHr. collision,
HeM. Kollision). MehyTrMm, nako cy cBu HaBeJeHU TI0OjMOBH JJOHEKJIe Be3aHU 34
HpeKJlaname y MoJby 3alTHUTe PAa3IUYUTHX IIPaBa UHTE/IeKTya/IHe CBOjUHe,
TeOpeTHUYapH Ce He CJIAKY Y MOTIIYHOCTH OKO HHXOBOT 3HaYema.

Hepxiaje (Derclaye) cmaTpa na je mojam mpekaname (overlap) nnu
Kymynanuja (cummulation) Hajuivpy, M Aa Hoj BUM Tpeba pasymeTru
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LleJIOKYIIHY TOjaBy NIpU KOjoj ce BHIIe IpaBa HMHTeJ/IeKTyasJHe CBOjUHe
npuMersyje Ha ucTh GU3UYKU oGjeKar, 360r MOCTojarba Je TUMUYHE WU
MOTITYHE CIMYHOCTH MaTepHjajHor npasa. [I[puTom Bpiim pasinKoBamwe
CHUMYJ/ITaHe KyMyJlali¥je U1K KOHT pyeHuuje (simultaneous cummulation, con-
currence), KoJ, Koje ce 06a paBa MHTeJIEKTya IHe CBOjHHE IIPUMEbYjy U MOTY
NPUMEHUTH UCTOBPEMEHO, U CYKL|eCHBHE KyMyJauwuje (subsequent, consecutei-
ve, a posteriori cummulation), ko[, Koje ce IpUMerbyje Hajipe jeJHO, Tla APYro
Cy6jeKTHBHO NMPaBO MHTeIEKTya /THe CBOjHHE HAa UCTH rpeamMeT 3aiTuTe. Cem
Tora, fedpUHMIIIe 1 [T0jaM T3B. HETATUBHOT ITpeKJIanama (negative overlap), Koz
KOra jeJHO IIPaBO MOXKe /1a OTICTaHe, aJIK My IPYT'O CBOjUM yCJIOBUMa 3aLUTHUTE
nnu obumoM To oHemoryhasa. Op oBora ce pasnukyje mojaM ,cykoba UIu
KOH(IMKTA MPAaBHUX PE)XXUMa“, KOjU KOPHCTH 3a O3HA4YaBame CUTyalHje Kaja
y Cy4ajy IOCTOjalkha CUMY/ITaHe KyMyJlalivje IIPUMeHa Pa3IMYUTHUX IIpaBa
MHTeJIeKTya THe CBOjUHE JOBOJH IO pe3y/ITaTa Koju He Mory 6uTH yckiahenu.
OcuM Tpu HaBe/leHe — I/IaBHe BPCTe IIpeKJ/lallamba — HaBe/leHU ayTOp Pas/kKyje
U Apyre BpCTe Kymyaauuje. Tako mocToju cyOjeKTUBHA Kymyianuja (subjec-
tive cummulation), KoJ, Koje /iBa MM BHILe IIpaBa UHTEJIEKTya/IHE CBOjUHE
peryiuiny UCTy MaTepHjy, ajIi Ta NMpaBa NPHUIAJAjy Pa3TudUTUM 0cob6ama,
IOK Koz oGjekTuBHe Kymynanuje (objective cummulation) Buiie mpasa
peryuile UCTy MaTepH]jy, aJId OHA He MPHUIAZAjy Pa3NUIUTUM, Beh netum
nmunuma. C gpyre cTpaHe, IojaM KOHBepreHua (convergence), ayTop o6jalmbasa
Kao TI0jaBy Ja /Ba MpaBa MHTeeKTyaTHe CBOjUHE UMajy He CaMO CIAUYHY
MaTepHjy Kojy wTuTe, Beh cy u mHuxoBa npaBuia yjegHavyeHa. Pasaukyje ce
acuMeTpHYHA, CHMeTPHUYHA U HeraTUBHa KoHBepreH1a. [log acumerpuyHOM
KOHBePreHIoM (asymmetric convergence) 0Baj ayTop pa3yMe I10jaBy ja ce /1Ba
cy6jeKTHBHA MpaBa CJIaXy Yy LM/by HHUXOBOT MPOMUCHUBAKHA U e TUMHUYHO
y pe3yiTaTvMa 3allTHUTE, aJIh Ce He C/IAXKY Y CBUM fe/I0BMMA (HIIp. UMajy
pasnuynTa orpaHuyera). CuMeTprUYHa KOHBepreHua (symmetric conver-
gence), KOjy Ha3¥uBa U MO3UTHBHOM KOHBepreHIOM (positive convergence), ¢
JpyTre CTpaHe, MoJpasyMeBa Jia ce IpaBa WHTeJIeKTya/IHe CBOjHHe He CIaXy
caMo y morjely IpeagMeTa, yCIOBa 3alliTUTe U caApXxuHe, Beh u y norneny
orpanuyema. KoHayHo, HeraTuBHa KOHBepreHua (negative convergence)
MM KOHBepreHIluja UCK/bydema (exclusionary convergence), Huje aHTOHUM
MO3UTHBHE KOHBepreHiie, Beh mojpasyMeBa CUTyalyjy rae HUjeHO Of, IIpaBa
VHTeJIeKTya IHe CBOjHUHe He IITUTHU ofpeleHN pesMeT 3aLITUTe yCIe[ Yera
OH ocTaje y jaBHoM pomeny (Derclaye, 2011: 3-4).

HOuusyau (Dinwoodie), ¢ apyre cTpaHe, mojaM KOHBepreHue (conver-
gence) cMaTpa HAjIIMPUM, M Pas/iuKyje KoHBepreHuujy tuna A, b, L] u 1.
[Tox KOHBepreHUOM TUII A mofpa3yMeBa Mpekianamwe (overlap) y norneny
3amTnheHe MaTepuje, OZHOCHO [a ABA MJIM BHIIE IIpaBa UHTeJIEKTya lHe
CBOjUHE ILITUTE UCTy MaTepHjy, O Koje Lojasu 300r WHpema 3aLITUTE
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MpaBa M3BaH HUXOBUX TPALHULMOHATHHUX 00/MacTh U mponudepanujom
HoBuX npaBa. Kouseprenua tun b ce ogHocH Ha nmpupoay cyGjeKTHUBHUX
npaBa. OBa KOHBepreHua 3ampaBo MojpasyMeBa NpubimkaBamwe nsmely
MpaBa MHTeJIeKTya IHe CBOjuHe y Torieny PpyHKIHja Koje oHa 06aBbajy Ha
TPXKHULITY U IO KOje foa3u 300r Tora IITO Ce MpaBHMa MHTeeKTyajHe
CBOjUHE MPUMHUCYjY U PyHKIIMje Koje 10 Taja HUuCy nMmasa. KouBepreHua tumn
L] mogpasymMeBa CIMYHOCT ITpaBa MHTeJIEKTya /THE CBOjUHE y TIOTJIely HOPMU,
O HOCHO IIPaBHOT peryiucama. Y 3aKOHOABCTBY IIOCTOjU TPEH/, OC/Iakhakbha
Ha ipyTa IIpaBa MHTeJIeKTya /IHe CBOjUHE Y peryhcamy, IIa Cy 4eCTO U HopMe
KOje TI0CTOje CTMYHEe Y Pa3TUYUTHM MIPABHUM PEeXUMHUMA, The mocTojehu
MOZe/ v 3a jeHO MPaBO UHTeJIeKTya/IHe CBOjuHe OWBajy KopuurheHHU U 3a
JpyraIipaBa MHTe/eKTya iHe cBojuHe. KoHauHO, KOHBepreHuy Tuma /I, aytop
Jpyraduje Ha3MBa KyMyJlauujoM npasa (cummulation of rigths), oz xojom
Mo/ipa3yMeBa TojaBy Zia je Moryhe MCTy MaTepujy MITUTHUTH Ca BUIIIE TIPaBa
HWHTe/IeKTyaHe cBOjuHe. lako, ce CylITUHCKY OBa KOHBEPreHIa OJHOCH Ha
KOHBEpreHIly THII A, pa3/IMKa je y TOMe ILITO ITpBa CaMo Mo/ pa3yMeBa IPOCTO
IpeKJIallame y 3alITUTH, 0K Ce 0Ba TUYe J03BO/bEHOCTH TOT IIpeKJlanama y
3awTUTH pema 3akony (Dinwoodie, 2005: 6-12).

KBeasnur (Quaedvlieg) pa3nukyje gBa OCHOBHA MOjMa: KOHTPYeHLHjy
(concurrence) u xouBepreniy (convergence). [log npBUM ce MogpasyMeBa
KOHKypeHLMja Cy0jeKTUBHHUX IPaBa Y UCTOM IpeJMeTy 3alITUTEe, OZHOCHO
J,a BUIIIe MPaBa MOXKe Jja 3alUTUTH UCTH IpesMeT 3amture. [Iputom, ayTop
pa3/nKyje CUTyalHjy y KOjoj pa3/IMuMTa IIpaBa UHTe/eKTya/He CBOjUHe
IITHUTE PA3/TMYUTE ACTIEKTE UCTOT GUBUUYKOT 06jeKTa U CUTYALUjy TAe BHUILIE
MpaBa MHTEe/IEKTya/IHe CBOjUHE IUTHUTH UCTH acrneKT pusmyukor objexra. C
Ipyre cTpaHe, KOHBepreHIa NojpasyMeBa CUTyalHjy Iie ce peXXUMU IpaBa
WHTe/IeKTya/THe CBOjuHe MPUOINKY]y, KaKo 6u ce ocTBapuia Beha xapmonuja
y MIpUMeEHHU NpaBa. AyTop pa3/iMKyje MO3UTHUBHY U HETaTHBHY KOHBEPIeHILY.
[TosuTnBHA KOHBepreHua (positive convergence) mojpasymeBa CUTyaLHjy rae
He [TIOCTOjH CaMO KOHKYPeHI1ja BUILIe PeXXHUMa y Ioriey pejMeTa 3alUTHUTE,
Beh ¥ 1a ce paBHU peXXUMU NPUGTMKABAjy (KOHBEPIUPAjy), Y XaPMOHU30BAHHU
nav yHu$opMHH 06/1MK 3amTuTe. CyIITHHCKY OBUM ce omoryhasa Kkymynanuja
(cummulation), 0oZHOCHO Ja Ce UCTY IIPeIMET 3aLITHUTE IITUTH Ca BULIE TPaBa
WHTeJIeKTyaiHe cBojuHe. HeraTuBHa KoHBepreHua (negative convergence)
C Apyre cTpaHe nmojpasyMeBa CUTYallWjy Aa NOTEHIMja/THO KOHKypuuryhu
PeXXUMHU KOHBEPIHUPajy, O HOCHO Ce YCarIallaBajy y UCK/by YMBaky U3 3aLUTHUTE
oapehennx mpexmera 3amture. AyTop IPpUTOM MpPaBU Pas3auKy usMely
afcoyTHE U pe/laTUBHE HeraTUBHe KOHBepreHiie. AIConTyTHa KOHBepreHua
IoZ;pasyMeBa Jia ce CBa IIpaBa MHTeJIeKTYya/IHe CBOjUHE CJIA)KY Y TOMe 1a
oxpehenu mpeaMer 3amTUTe He Tpeba 3aIITUTUTH, 300T Yera OH OCTaje y
jaBHOM goMeHY. PesaTuBHa HeraTWBHA KOBepreHIa NOJpasyMeBa Ja Cy
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npaBuIa Tako ypeheHa ga camo jegHO IpaBo MHTEIEKTYya IHE CBOjUHE LITUTH
onpeheHu npesMeT 3aLITHUTE, JOK CY CBU OCTA/TA UCK/bYYeHH. 3a PA3/IUKY O,
Jlepkiaje, oBaj ayTop MIaK CMATpa /A je HeTaTUBHA KOHBEPreHlla aHTOHUM
no3uTtuBHOj (Quaedvlieg, 2004: 23-27).

Kyp (Kur) ce mpeTe)xHO KOpHUCTH HOjMOM KyMmynanuja (Hem. Kumula-
tion, Uberlagerung) mop, kojum nozipasymeBa NpUMeHy pa3/M4YUTHUX MpaBa
VMHTeJIeKTyaJ/IHe CBOjUHe Ha MCTU npejaMert 3aumrure. [lopen Beh nomenyTe
pas3/iMKe Ha CYKLLeCHBHY U CHUMYJITAaHy KyMYJIalHjy, Y UCTOM 3HaYemy Kao
koz Jepkiaje, Kyp npaBu pasnuxy u usmel)y Kymynanuje y LimpeM CMHUCIY,
KyMyJianuje y yxem (CpeilbeM) CMUC/IY M KyMyJIalyje y Hajy)KeM CMUCITY.
Kymynauwuja y mupem cmucny (Kumulation in weiterem Sinne) ce geuaBa y
CBMM CHUTYyallMjaMa KaJa ce JBa MJIM BHUIIe IPaBa OAHOCE HA UCTU PUBUUKHU
o6jekar. Kymynauwuja y y)xem unu cpegtwem cmuciy (Kumulation im mittleren
Sinne) MOCTOjM y C/1y4ajy Kajia OCTOjU HE CAaMO CIMYHOCT y noreay Gusnyakor
o0jeKTa Ha KOjU ce IpaBa MHTe/IeKTyaIHe CBOjUHe OJIHOCE HEro U Y IOraeay
acrmeKTa Koju je samtuheH, anu He W y mornieny o6jexta samrtuTte. Konauxo,
KyMyJanuja y Hajyxxem cmuciy (Kumulation im engsten Sinne) mocToju oHAQ
KaJia MOCTOj| MPEeK/ANake U y Tmorjiefy acmekta Gpusnudkor o6jekra Ha Koje
ce IIPaBO MHTeJIEKTya/IHe CBOjUHE OJHOCH, aJIU U y TOTJIefly caMor objeKTa
samrrure (Kur, 2018: 330).

Y Hauoj npaBHOj TeopHju je omomaheH nmojam kymynauwuje. Ilog mom
ce MoZipasyMeBa /ia OCToje JiBa WJIM BHILe TPaBa MHTeIeKTyaTHe CBOjUHE Ca
HCTHUM IpeaMeToM 3amTuTe. Takohe, pasirKyje ce cyKuecHMBHa KyMyJanuja
U cCUMYyJITaHa Kymynanuja. [I[pema craBy 3ay3eToM y Hallloj TEOPHUjU MOXKe
6UTH I03BO/bEHA CAMO CyKLIeCUBHA KyMYJIaliyja, I0K Ce y CJIy4ajy CUMY/ITaHe
TUTY/IAp MOPA OJJIYYHTH 3a yTY)Keke 1Mo jeiHOM npaBy (Munazusosuh, 2000:
125). [Topep, oBor nojma, Hale MPaBo MO3HAje U M0jaM KOJIHM3H]je PaBa, Mof,
KOjUM ce ToJpa3yMeBa CHTyallvja Ja Cce jeJaH IMpeAMeT 3aIITUTe ITUTH Ca
BUIIIe IIPaBa MHTeJIeKTya /IHe CBOjUHe KOja IIPUIA/ajy Pa3/IMUUTUM U HUMa,
a/y /1a ce TpeBara Jaje TUTyAapy paHujer npasa (Bmaurkosuh, 2011: 230).
Pagu jacuohe, a u cnegehu npumepe u3 Haue npaBHe Teopuje, Mu hemo y
pajy Kao OIIITH [T0jaM KOPUCTHUTH T10jaM KyMyiaiiuje, 1ok hemo cy6jeKTuBHY
KyMYJIaLl¥jy Ha3UBaTH KOJIU3HUjOM, a 00jeKTUBHY KYMYJIAIIjOM Y y)Ke€M CMUCTTY
pajy pa3iNKoOBamwa.

2.2. Pazno3u u donywmenocm Kymynauyuje

Pa3s03u 3a nojaB/puBame KyMyalyje MOTy OUTH PasIuYUTH. Y TEOPUjU
ce 4eCTo Heanu3yje 1a y MeproAy Kaja cy MOCTOjaIk CaMO ay TOPCKO MpPaBo,
MaTeHT M KUT HUCY TI0CTOjaia MpeKianama. YBohewem sui generis mpasa oBa
CJIMKA MOYHbe []a Ce Meba, jep je ZoUUIo N0 ArcbaiaHca y ogHOCuMa usmely
ocHoBuux npaBa (Derclaye, 2011: 312, Dinwoodie, 2005: 7, Quaedvlieg, 2004:
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24). IluTtame je KOMUKO je OBO CxBaTawe onpaBgaHo. Huje jacHo 3aurto 6u ce
HaBe/leHa TPH IIpaBa cMaTpajia OCHOBHUM. [IpaBo Ha MHAYCTPHjCKU AM3AjH
je, Kao sui generis IpaBo, HaCTaJI0 TOTOBO y UCTO BpeMe KaJia U HaBeJeHa
npaBa. Cem Tora, aKpeanuja, OAZHOCHO CTBapakme HOBUX IpaBa 61 Haves1HO
JornpuHesno 6obeM npuaarohaBamwy ogHoca nsamely npasa. [pyru pasaor
KOjHu ce Takol)e HABO/U jeCTe YN HHEHHIIA 1A Cy ITPaBa MHTEIEKTya IHe CBOjUHE
moyesa fa o0yxBarTajy MaTepHjy Koja TPRAMLIMOHAIHO He CIaja Y MaTepujy
npaBa uHTenekTyanHe cojude (Dinwoodie, 2005: 6). Tako cy MO ay TOPCKO
IpaBo, TOMAJIO BEIITAYKY, MTOABEeHU PauyHapCKU IPOrpPaMHu, JOK je 0OuM
»xura cse mrupu. OBo 6 JOHEKIIe MOTJIO Ja 06jacHu passor moBehanor 6poja
KyMynanuja, 6yayhu je rpanuna mehy npaBruma cBe HejacHuja. Kyp ucrtude ga
KyMyJ/Ialyje Ha4ye/THO He MOPajy OMTHU HU MO3UTHBHA HU HEeraTHMBHA I10jaBa,
aZM fa HaCTajy YKOJIUKO mocToju ogpehenu gucbanaHc y mponucuBamwy
MojeJMHUX MPaBa y MOTJ/Ie/ly yC/I0Ba 3aLUTHUTE, 00MMa, Ca/ip)KUHE UITH IPYTOT.
Crora je y pelaBamy KyMyJalyje Hajlipe HEOIXOAHO IMOKYIIATH BPaTUTHU
6asaHc y ogHoce Mely mpaBrMa, ma TeK YKOJIMKO TO He yCIle, Ioce3aTH 3a
nerucaaTuBHUM 3abpanama (Kur, 2008: 616). Ocum Tora, UCTH ayTOp Ha
IPYTOM MeCTY yKasyje fa quc6aiaHc MOXKe MOCTOjaTH U y rorneny GpyHKIHje
KOjy ozpeheHo cyGjeKTHBHO MpaBo uMa y npaBHoM cuctemy (Kur, 2001: 24-
25). Mmak mocroje Ba OCHOBHA €KOHOMCKA Passiora 360r KOjuXx A0/asu [0
KyMyJallyja. JeaH je xej/ba TUTY/Apa Aa MAaKCUMU3Yjy eKOHOMCKH edeKaT
MPU3HATHX IIpaBa U YOMPajy AOAaTHe MPUXOJe, a pyru ce Tude cBe Beher
noBe3uBama MapKkeTuHra u Kyatype (Quaedvlieg, 2004: 24-25).

OcuM TepMHHOJIOWKOT M Ka3yHUCTUYKOT TOjallllbeha, Ha OBOM MeCTY
je HeOIIXOAHO /la Ce OCBPHEMO U Ha MUTame II0XXe/bHOCTH U JOIYLITeHOCTH
Kymynauuje. Tpeba pehu ma Hr y je sHOM 3aKOHY He TTOCTOjU Have THa 3a6paHa
CBUXKYMYJIall¥ja HUTH Cy OHe HaueJIHO 103BOJbeHe 3a CBa[IpaBa UHTEJIeKTyaTHe
cBojune (Kur, 2008: 615). MoryhHocT Kymyaiuje ce penraBa Ha HUBOY CBaKe
nojefnHa4yHe KyMmynanuje. [lorpe6Ho je aHaM3UpaTH KyMy/IalHjy CBUX IpaBa
moHaoco0, 6yayhwu na je cBaka ox mux moceGHa mojasa. JJpyro je murame 1a
JIA CY KyMYJIaljije Kao M0jaBa MoXKeJ/bHe Ca TPXXUIIHOT U OIIITer APYyLITBeHOT
acriekta. OCHOBHU TIPOG/IEM KOjU Ce Ca CTAHOBHUINTA MOXE/LHOCTH TT0jaBe
HCTUYe jecTe YHMIeHUIIA ja ce oMoryhaBameM KyMyJIallyje ClipeyaBa IIpeia3ak
MHTeJIeKTYya/IHUX A00apa y jaBHHU JOMEH, YMMe Ce CyIITHHCKH CITyTaBa jelaH
o edeKaTa UM LM/beBa IPU3Haa NIPaBa MHTe/IEKTyaTHe CBOjUHE, a TO je
NIpUBpPeHU U TEeXHUYKH pa3Boj. Hanme, meo npaBa nHTeIeKTyaTHe CBOjUHE
KOjH Ce OJHOCH Ha MHOBallvje, MMa npeaBuljeHe poKkoBe Tpajama ca jaCHUM
uubeM fa 3amtuheHo 7o6po, HAKOH HAMHUPHBabka TPOLIKOBA Pa3Boja U
HCTpa)kuBama, npehe y jaBHu gomen. Tume ce ocraBba IpOCTOp 3a Aaj/bU
MpUBPEIHU U TEXHUYKHU Pa3Boj, 6yayhu ga ce mocrojehe muosanuje koprcre
3a pasBujame HoBux (Geier, 2015: 122-125, Derclaye, 2011: 307, Ohly, 2018:
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116). ITopep Tora, y TeopHju je yKa3aHO /1a OCUM TEXHUYKOT Pa3Boja, KOjH je
110 CBOjOj IPUPOAY JINHEAPAH, MTOCTOjU U T3B. KYJITYPHH Pa3Boj, KOjH je 3a
Pa3/IMKy oJ] TEXHUYKOT NUKIn4aH, Oyayhu na ce crapa gocruruyha ysek
M3HOBa 06HABJBA]jy. JIOK ce TeXHUYKH pa3Boj 06e36elyje maTeHTOM, Ky/ITypHA
pasBoj ce 06e36eljyje ayTopckuM MpaBOM M MPAaBOM MHZYCTPUJCKOT JH3ajHa.
Kako 61 0Baj pa3Boj HEOMETAaHO TEKAao, MOTPeOHO je fa MO0 MCTEKYy poKa
3alITHTe NpeAMeTH 3amTuTe npely y jaBHU JoMeH, Kako OU ce KOPUCTUIU
3a Jaspu pa3Boj. CTora cyKiecMBHA KyMyJIaliuja, Koja ce Hajuenrhe ocTBapyje
YXUTOM, oBena 6u g0 13B. ,pacxnahyjyher mejcra” (enr. chilling effect) mo
NpUBpeIHU pasBoj, Oyayhu ma 6u mamsu passoj 6uo ycnopen (Senftleben,
2021: 202). [Ipenasak gyxoBHHX Jo6Gapa y jaBHU JOMEH je HEOIXOAaH U ca
CTAaHOBUIIITA MHTEPECA jaBHOCTH, jep je HeOomXoAHO oMoryhuTH fa 3aKoHU
KOHKYpeHIje CHU3e LieHYy IPOU3BOJY, KaKO O I0CTA0 AOCTYHAaH HajlIpeM
moryhem kpyry norpoura4a (Derclaye, 2011: 307). 3aTuM, KyMy/IaLuja MOXe
6uTH npo6seMaTUYHA U Ca T3B. eEKOHOMCKOT acnekTa. Hamme, pok Tpajama
MpaBa WHTeJIEKTya/IHe CBOjUHE je MPOMUCcaH uMajyhu y BUZy HEONXOZHOCT
HaMHpema TPOLIKOBAa pa3Boja M HCTpakupamwa. Llup mnpusHaBama
IIPUBPEMEHOT MOHOIIOJIA jecTe MPBEHCTBEHO Y TOME [a Ce OBH TPOIIKOBU
HagokHaje. ['y6/bemeM nnu y61akaBameM CBOjCTBa IPUBPEMEHOCTH, MOXe
J1aKo #ohM Jo Tora /a ce OBaj MO3UTHUBHU MOHOIIO/ U3METHE Y HETaTUBHH,
KOjH je MOTEHIIWja IHO ONlacaH 3a KOHKypeH1yjy. Ha oBaj HauuH ce omoryhasa
TUTYJIApy Aa OH NpUOHpa eKCTpa MPUXO/e, KOjU HUCY OM/IM HEONXOAHU 3a
HaMUpemwe TPOIIKOBA pa3Boja U UCTPaXKUBakba, YNMe OH IIOCTEIIeHO MOXXe
pohu 1o MmoHomoscke no3unyje y onpehenom npuspegHom cexkropy. Yecro
je y Teopuju 3aHeMapeH U edeKaT MpaBHe HECUTYPHOCTH KOjy KyMyJlaluje
cTBapajy. KoHKypeHTH HMKaia He MOTY GMTH y IOTIIYHOCTH CUTYPHH Ja he,
HaKOH ILITO je 3allTHTA 3a IIPaBO UCTEKJ/Ia, MOhHU a ce KOPUCTe U UMUTHUPAjY
3amTrnheHo 106po. YBeK MOCTOjU OmMacHOCT Aa he uX TUTy/Iap MCTEKJIOT
IpaBa [10 OCHOBY HEKOT Jpyror IpaBa TY>XUTU 1 oHeMoryhuTtu y kopuirhemwy
no6pa (Geier, 2015: 98-101). [la/be, OCTOjarbe KyMynaluje y BULy KOIU3Hje
Moxe foBecTH 1o ogpehennx nopemehaja Ha TpxxumTy, UMajyhu y Buny na je
HeOZAP)KHMBA CUTYyallyja Ja Ha UICTOM IIpeJMeTYy 3aLITHUTeE JiBa UJIU BULIE JTULA
OCTBapyjy CUMY/ITaHy 3alUTUTY, Te je OBy CUTYyallljy HEOIIXOJHO PeLIUTHU
(Ohly, 2018: 111). CuMysnTaHa KyMmy/aluja MOXXe OGUTH CIIOPHA U €A acleKTa
HIpoLIMpHBa®ka o6uMa 3aumrrTe. HarMe, Kao ¥ poK Tpajama, 1 06MM 3allTHTE
je mporrcan nMajyhu y Buay umese v QyHKIIHje CBaKOT ClieUuUIHOT TIPaBa.
OmoryhaBaweM noTeHLMjaIHO LIMper 0O0MMa, Y OKBUPHUMa JpYror IpaBa
VMHTeJIeKTya/IHe CBOjUHE O/ MAaTHYHe 00/1aCTH 3a Taj MPeJMeT 3aIUTUTE, MOTY
ce ocTBapuTH ogpeleHn HeraTUBHU epeKTH.

CBa oBa NMOTeHIIja/THO HETAaTUBHA JIejCTBA HUCY JOBOJbHA 3a TeHepaTHy
3abpaHy cBuX 00/1MKa KyMynanuje. HanpoTus, KymMynanyja je 4ak TpeTUpaHa
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Kao moke/bHa Oynyhu fa ce TMe Bule M3/1a3U y CyCpeT TUTY/IApUMa MPaBa.
Crora ce, ymecTo omiuTte 3abpaHe, npeaBruhajy camo mojesrHavHe 3a6paHe
y OHMM CHUTYyaldjaMa Ka/Jid je TO HEeOMXOAHO PAAH 3aLITUTe KOHKYPEeHIirje
unu gpyror 3amtrnheHor nHTepeca. Mnak, npema jeiHoM oz craBoBa Moryhe
je MOCTaBUTH HEKOJMKO MPHUHIMIA Ha KOjUMA je 3aCHOBAHO TPeTHpame U
orpaHHYaBame KyMylanuja yornurre. Ped je 0 IpUHLMITY IPHOPHUTETA, TPEMA
KOMe ce MPeAHOCT /laje PaHHjeM MPABY Y OJHOCY Ha KacCHHUje, MPUHLUITY
co6oje Kpetama poba u ycayra ¥ IpUHIMITHMA C/1060/1e TPrOBUHE U C1000/1e
npeayserauinTsa (Derclaye, 2011: 309). CBY HaBeieHU IPUHLIMITH MOPAjy OUTH
y3eTH y 063Up NPHUIMKOM IPONHMCHBAaKHA MPaBa M MOCeGHO KYITHBHCAbA
OJJHOCA MPaBa MHTEJIEKTya /IHE CBOjUHE Ca APYTUM MTPAaBUMA.

3. Kymynanuja npaBa Ha MHAYCTPHjCKH AU3ajH U MaTeHTa
3.1. CauvHocm namexnma u npasa Ha uHdycmpujcku ou3ajH

CnvyHOCT MOXXeMO TToCMaTpaTH KaKo ca acleKTa IpeaMeTa 3alITUTe,
aJIv ¥ Ha HUBOY NMPUPOJe MPaBa, YCI0Ba, 00MMA, MOCTYIKa U POKA 3alUTHUTE U
apyror. Mmak cIMYHOCT O HOCHO pa3jIMKa 3aBUCH U 0, KOHKPeTHOT ITPaBHOT
cucTeMa Koju ce ob6pahyje, Te OHO ITO je CTUYHOCT y jeTHOM CUCTEMY MOXKe
OGUTH Pa3/IUKa Y AIPYTOM U OOPHYTO.

[lpesMeTH 3a1UTHTE MHYCTPUjCKOT JH3ajHA U TATEHTA UMajy ofpelene
JOoJVpHe TadKe MaKO Ce y OCHOBHU pasiuKyjy. Ilpeamer 3amrurte nartenrta
je IpoHasla3akK, OAHOCHO MPUBPESHO MPUMEH/BHUBO YIIYTCTBO O HY)XHUM MU
JOBOJbHUM YCJIOBMMA KOjU Cy OTPeGHH Ia Ce CHJIOM MPUPOHOT Kay3a/IuTeTa
OCTBapH MOC/eUIlA Koja MIPeJCTaB/ba HOBO pelliehe TEXHUYKOT MpobieMa
(LIoxumoB, 2023: 36). [TarenTOoM ce, mopes ypehaja, Mory wirnTuTH 1 xeMujcke
CYICTaHLe, MUKPOOPTaHM3MH, OMOJIOLIKM MaTePHja Iy, TPOHATACLH TOCTYAKa
Y poHasacuy npuMeHe. 3a BehuHy oBHX MpoHajIa3aka je pelaTUBHO TELIKO
YOUMTH CJAUYHOCT ca Au3ajHoM. MehyTum, Kaza je ped o MasioM maTteHTy
onpeheHe CIMYHOCTH ce MOTY yOUMTH. Y1aHOM 163 3aKOHA O MATEHTHMA, IIpe
MOC/IeAHUX U3MeHa, OO je JedpHMHUCAHO [a je MpeJMeT MPOHaIacKa Koju
ce LITHUTHU MaJIUM IIaTeHTOM pelliee Koje ce OZHOCH Ha KOHCTPYKIIHjy HEKOT
MPOM3BOJa WU pacliope] lbeTOBUX CAaCTaBHUX JesoBa.' My ymopesHOM npaBy
ce Mmoxe Harthu Ha cinyHe fedpunnrje. Tako je mpesMeT 3aIUTHUTE KOPHUCHOT
Mozena (Kako ce Apyraduje Ha3uBa MaJIv MATEHT) NpeMa GUHCKOM IPaBy

1 Y. 163, cT. 2 3axkoHa o mareHTUMa, Ca. enactuk PC, 6p. 99/2011, 113/2017 — Ap. 3aKOH,
95/2018, 66/2019. OBa aeduHuLHja je u3bpucana HoBenama us Ca. enacHuk PC Gp.
123/2021. Imajyhu y Buzy fa je HaBeeHa fepuHNLIM]A TPeCTaB/baJIa [IABHU KPUTEPHjYM
pa3/IMKOBama MaTeHTa M MAJIOT TIATEHTA MpeMa CafallbeM pPellekby je HejacHo uiTa he
ce WITUTHUT IATEHTOM, a LITa MaJUM nareHToM, Oyayhu na sedununuja us wi. 163, cr.
1 3aKOHA 0 NaTeHTHMa CYLITUHCKU OJroBapa ¥ MPOHAJIACKYy KOjU Ce INTUTH IaTeHTOM.
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TeXHUYKO pellere Koje je 0TeJI0TBOPeHO y 00IMKy unu usrieay ypebaja,
KOjU je KoMepiujaaHo ynorpebpus. ['puko mpaBo npeasuha ma je mpegmer
KOPHCHOT MO/Jie/Ia HOBU, MHAYCTPHjCKHU TPUMEH/BUBH, TPOAUMEH3NOHATHU
o6jexar crienpUIHOTr U3TIefa Uand 00IMKa, MOMYyT ajaTa, MHCTPYMEHTA,
ypebhaja, nau muxosux genosa. [To ntannjaHcKoM NpaBy KOPUCHUM MOJ€/IOM
ce IITHUTE HOBU OOMUIIM KOjUMa ce OCTBapyje nmocebHa epeKTUBHOCT WU
€pProHOMUYHOCT Ha MAallWMHU WU Jejly MalllMHe, ONPeMH, ajlaTuMa WU
MpeAMeTHMa YOTIIITe, GUII0 O6TMKOM, MO3UIMOHUPabeM, KOHQUTYPaLIHjoM
nnv koMOrHanujoM genosa. lllnancko npaBo npegsrbha 3aITUTY KOPpUCHUM
MOJe/IOM 32 UWHCTPYMeHTe, alapaTypy, ajare, MexaHu3Me, IIpeJMeTe WIu
JeJIoBe IpeMeTa, KOjH ce ITHTe 300T CBOT CIOJ/bHOT U3Tr/lefia uiu GpyHKIiuje
(Suthersanen, 2000: 368-388). /lusajH npeAcTaB/ba ABOAUMEH3UOHATHU
VJIM TPOJUMEH3HOHAIHU U3TJIe] esior npoussoga.> Mmajyhu y Buay ma cey
JebMHUIUjU [M3ajHA U3 XapMOHHM30BAaHOT IIPaBa He MHCHUCTHPA Ha eCTETCKUM
eJleMeHTHMa, OBaj IojaM je G/IMDKH MOjMY IpeMeTa MaJIor MaTeHTa, Oyayhu
Jla ce ¥ jeflaH M JPYTH OFZHOCE HAa CTPYKTYPY W U3T/Ie[ npousBoza. Jpyrum
pedrMa, Ha HUBOY IIPOCTOT je3MYKOI TyMauermwa, TOTOBO Jja ce He OU Morja
YOUHMTH pa3ivKa uamely mpeamera Masior mareHTta (KOPUCHOT Mojesa) U
WHAYCTPHUjCKOT Au3ajHa, 6yayhu ga v jeman u gpyru npencTaBibajy HOB,
crienuduryan usrien ogpehenor nponssoga. Tpeba HarmacuTH ga usrief,
Npon3BoJa Takohe MOTeHIIWja/THO MOXe OWUTH 3alITMheH Y NMaTeHTOM
aKo Cy 3a TO McnyweHH ycaoBd. OBa ciuyHOCT oMoryhaBa Ja ce y HEKUM
MMPaBHUM CHCTEMHMa ITpeJMeT 3alITHTe MaJIoT IaTeHTa Y NaTeHTa ITUTH U
IIPaBOM Ha UHAYCTPUjcKU Au3ajH. OcuM TOTa, 3aKOHOM O IMTPABHOj 3alITUTH
VMH/YCTPHjCKOT A13ajHa je MpHU3HaTa MOTYhHOCT /1a ce IpujaBa 3a IpU3Habe
IIpaBa Ha IV3ajH MPEeTBOPH Y MaTeHTHY IPUjaBY WJIH IIPHjaBy MajIOT MAaTeHTA,
IITO TaKolhe cBeIOYM O CIMYHOCTU IIpeMeTa 3alITUTE.

Buiie cIMYHOCTH MOXEMO PervucTpoBaTU HAa OCTAaJIUM HHUBOMMaA
nopehema. Pasjior 3a 0Bo je ynmweHN1IA A je IPaBHA 3aLITUTA HHAYCTPHjCKOT
gu3ajHa uarpahuBaHa ca OC/IOHIIEM Ha MATEHTHU CHUCTEM 3aIUTHTe. Tako
y IOrJlefly yC/IOBA 3alUTHTe, HOBOCT je IIPU3HATA Kao yCJIOB 3a IIpU3HAmbe
MIaTeHTA U YCJIOB 3a IPHU3Hake IpaBa Ha UHAYCTPHUjCKU AU3ajH. My jenHOM N
y APYTOM CJIy4ajy ce mojgpa3yMeBa /1a TaKaB 0OJIUK [0 cafia HUje OUO MO3HaT,
Tj. ja ce He Ha/Ia3!U y CTalby TEXHUKe OJHOCHO AM33jHA. Y aMepHUyYKOM MpaBy U
CHCTEeMHMa KOj! IPUMEYjy IOTIYHH NMaTeHTHYU NPUCTYN Y 3aIUTHUTH, TIOPe],
yCJI0Ba HOBOCTH, CIMYHOCT TIOCTOjU Y TIOT/Iely THBEHTUBHOT HUBOQ, O HOCHO
HEOYMIJIEJHOCTH, KOjU Ce Kao yCJIOB IpUMemyje y o6a cucrema. KonauHo,

2 Y 2, cT. 1 3aKOHA O TIPABHOj 3ALITUTH UHAYCTPHjCKOT ausajua, Ca. enacHuk PC, 6p.
104/2009, 45/2015 U 44/2018 — Ap. 3aKOH.

3 Y. 35 3aKOHa 0 MPaBHOj 3ALITUTH HHYCTPHjCKOT fn3ajHa, Ca. enacuk PC, 6p.104/2009,
45/2015 U1 44/2018 - Ap. 3aKOH.
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paHUje UTa/IMjaHCKO MPABO, IIITAHCKO, HEMAYKo I1a U jyTOCJIOBEHCKO IIPaBo je
npezaBubasio 1 MoCTojarbe yc10Ba MHAYCTPUjCKe TPHMEH/BUBOCTH Kao0 YC/I0Ba
3a MpU3Hame IpaBa Ha MHAYCTPHjCKH JU3ajH, a UCTH YCJIOB je peABUeH U
3a 3aIITUTY MPOHAJIACKa NAaTeHTOM.

Moxga u Hajsehy cnimyHoCT n3mely npaBa Ha UHAYCTPUjCKYM AU3ajH U
MaTeHTa MOXXeMO YOUUTH y 06/1aCTH MOCTyMKa 3auTruTe. Haume, y cuctemuma
MOITYT HalleT, aMePUYKOT MM OPUTAHCKOT, CIMYHOCT je BHILe ITPUCYTHA.
[TocTynak npu3Hama MpaBa Ha UHAYCTPHjCKH AU33jH je CYIITHHCKY MaTeHTHU
HOCTYTAK, Y KOMe IIPelo3HajeMo rOTOBO CBe pase U Pa/ibe MOCTYIIKa 3aLITUTHE
nareHTa y3 ogpehene mpumece xojuma ce oH nmpuiarohaBa gusajHy Kao
IpeaMeTy 3alITHTe. Y CUCTEeMHMA /JIelI03UTa, KaKBa je BehmHa eBpomnckux
CHCTeMa, MHOT'O je Te)Xe YOUUTH CJINUYHOCT. [eHepasHO TiemaHo, U OBJj
cucreM je rpaben no yriesy Ha MOCTyNaK 3alITHUTe IMATeHTA, C TUM Ja je Y
Mam0j nau Behoj Mepu, mocTynak CymTHHCKOT HCTUTUBAkba OrPaHUYEH.
Mnak, mocrynak 3alITUTe MaJIor IaTeHTa je y BehuHu cucrema ypehen tako
[ia je U30CTaB/hAHO CYIITHHCKO UCIIUTHUBAaKeE, Te OU CTOra oneT Ha HUBOY
MaJIOT MaTeHTa OMJIO JIaKIle yOUUTH CIMYHOCT. Takohe u Koz nmoje sUHAUYHMX
MHCTUTYTA [IOCTYIIKA MOy T IIPaBa MIPBEHCTBA, TpaBa M3 IMpujase, GopMaTHOT
HCIIMTUBAaka, UCIIUTHBa®kba HOBOCTH, y oapeheHoj Mepu u xox cagpxuHe
IpHjaBe MOT'y Ce YOUUTH U3BeCHe CJTUYHOCTH.

OpruHapHU cy6jeKT IpaBa Ha UHAYCTPHjCKU JW3ajH U IaTEHTa je IULe
KOje je CTBOPHJIO TPOHATa3aK OJHOCHO Au3ajH. Mnak, KaKo ce ¥ jefHA U pyTa
TBOPEBHHA IIPBEHCTBEHO eKCILJIOATHIIe Y IIPUBPeJH, TO je Uy jeJHOM U Y
JIPYTOM CJy4ajy ocTaB/beHa MOTYhHOCT Jja ce Kao MOJHOCHJIAL, TpHjaBe U
HOCHJIal] IPaBa jaBU JPYTro JIUlle, KOje He MOpa JOoKa3aTH OCHOB 3a IO HOLIekhe
npujase Beh camo zaTy usjaBy o ToMe. Y IorjieAy TUTY/1apa AW3ajHa HACTAIOT
Yy PaZHOM OIHOCY, UJEHTUTET je MOTIYH, uMajyhu y Buny na je npeasubhena
CXOJHA ITpUMeHA ITpaBUJ/Ia U3 NMATEeHTHOT IIPaBa, LITO HUje PeTKOCT HU Y
IPYTHUM IIPaBHUM CHUCTEMHMa.

Osnamtheme Ha Kopuirhewe WHIYCTPHUJCKOT OH3ajHA je CIUYHO
opaurhemwy HOCHOLA TATEHTA Ha Kopulrhemwe MpOHAaIackKa, NpemMza je mupe
10 ZiejcTBY, AOK Takohe mocTtoju n mMoryhHoCT pacrnosaraska nMpaBoM Ha
WHIYCTPUjCKU AW33jH IO UCTUM YCJIOBHUMA Kao U nateHToM. CIMYHOCT ce
BUJH U Y jeJUHOM JIMYHOIPABHOM OBalrhewy Koje je TOBepeHo U ayTOpy
JV3ajHa U IPOHAa3advy, a To je ga OyAy y IpHjaBU UCIpaBaMa U PEruUCTpy
HaBe/IeHHW Kao ayTop OJHOCHO NpoHaasad. O6uM noBepeHux oamhema y
OKBUPY Ca/Ip)XMHe IpaBa Ha UHAYCTPHjCKH AN3ajH je ypeheH mno yrieay Ha
MaTeHTHU cucTeM. [IpaBo Ha MHAYCTPHUjCKU AU3ajH MTpeSCTaBba ,IOTITYHU
MOHOMOJ Kao U naTeHT. [IponycuBame OBaKBe 3alITHUTE, A HE CAMO 3AIUTUTE O,
KO a3, je yCI0B/beHO CIIPOBeleHUM IOCTYIIKOM CYIITHHCKOT UCIIUTUBaba
U 1oceOHO pelIepioM Ha HOBOCT. Y TOM ZOMEHY je MOXZa M HajBa)KHHjA
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pa3/IMKa y OJHOCY Ha Maiu mareHt, 6ygyhu na mo cipoBohema nmocrynka
CYIITHHCKOT UCIIUTHBAka, IPaBa U3 MaJIor MMaTeHTa HUCY yTy)xuBa. CIMYHOCT
y noryesy o6uma rnpasa 61 ce eBeHTYaTHO MOTIJIA OIJIeJaTH Uy TOMe IITO je
06uM MaTeHTa, Kao M IpaBa Ha MH/YCTPHjCKU JU3ajH, oapelheH eleMeHTHMA
npujase. Y cy4ajy MaTeHTa TO je MaTeHTHM 3aXTeB, a y C/Iy4ajy MpaBa Ha
WHIYCTPHjCKU IU3ajH — TpuKa3. OrpaHrdema ce y IPUJINYHOj MePU TOKJIATIajy
6ynyhu za je karanor orpaHuuema rpahen no yrieny Ha nareHT. Tako, Koz
o6a rpaBa Ipeno3HajeMo OrpaHUYee yoTpebe 3a IMYHe ¥ HeKOMepLhjaiHe
CBpXe, y eKCIlepHMeHTa IHe CBpxe, 3a nmoTpebe mehyHapogHor caobpahaja,
Kao U NpaBO paHMjer KOPUCHUKA. Tpajame NMpaBa U HAYMH MTPeCTaHKa Cy Ha
npubamKaH Ha4uH ypehenu, 6yayhu ga mateHTHO mpaBo Tpaje 20 roguHa, a
IIPaBO Ha MHIYCTPH)jCKH AM3ajH HAjIyKe 25 TOJAMHA.

3.2. Paznuke namenma u npasa na undycmpujcku ou3ajH

Bupmenu cMo 1a TaTeHT ¥ TPaBO HA MHAYCTPHjCKHU [U3ajH UMajy GpojHe
TayKe gogupa. MelyTum, npyucyTHe Cy M pa3jivKe, IITO Ha KPajy KpajeBa U
pe3y/nTupa Ipu3HaBambeM sui generis MpaBa Ha MHAYCTPHjCKHU Au3ajH y Behunu
MPaBHUX CHCTeMa. YKOIHKO OBO JeTa/bHHje pa3MOTpUMO, younhemo za y
CBUM OHHUM acIleKTHMaA Yy KOjMa HaJIa31uMO CJIMYHOCT ITpaBa Ha UHAYCTPHjCKU
IU33jH U aTeHTa MOXXeMo HahU U pa3iuke.

Hajseha pasuka ce cyluTuHcku ornefa y npegmery samrure. Kao mrro
CMO HaBeJIH, IPOHaJIa3aK Koju je IMmpeAMeT 3allTHUTe MaTeHTa Ipe/CTaB/ba
pellere TeXHUYKOT npo6ieMa. JIn3ajH je ¢ pyre cTpaHe JBOAUMEH3UOHATHU
WM TPOAWMEH3HOHA/THU U3TJie], Lie/IoT IPOM3BOJa. JacHO je Ja je mpeaMeT
3aIITHTE NaTeHTa 3HAa4ajHO WM PH. [[poHamacy MOMyT XeMHjCKHX CYNICTAHIIU U
MHKPOOPTaHM3aMa 0CTajy HeIOCTYDKHH 3a 3aIUTUTY ITPAaBOM Ha HHAYCTPHjCKU
IU3ajH, a Takohe ce He MOTY LITUTHU HU MPOHAIACIU MOCTYNKA.* Y ZOMeHy
MaJIor maTeHTa ce Mory Hahu M3BeCcHe CIUYHOCTH, Oyayhu fa ce OH OZHOCH HA
CTPYKTYPY WJIH pacliope], ejeMeHaTa Uy U3TJIe/i IPOU3BO/a, a TO Ba)KU U 3a
MpOHaJa3aK CTPYKType 3alTheH MaTeHTOM, KaJia Cy UCITYheHH yCI0BU. Mmak
Pajiv jacHOT pasjBajama, Kako 6u ce ogpehenn usries, omHOCHO pacrnopes UIu
KOHCTPYKI}{ja eJleMeHaTa KBaTUPUKOBAO 32 3aIUTUTY, OH MOPA IPeCTaB/baTH
peiuerse ogpehenor rexuuykor nmpo6iaema. Ty ce y u/by pa3TuKoBamba Au3ajHa
Y TPOHAJIaCKa yIIPaBO YBOAH YC/IOB HepyHKLIMIOHATHOCTH, a KOjUM Ce 3aIPaBo
3abpatmbyje fa AU3ajH MMa UCK/bYYMBO TEXHUYKHU KapakTep. Y aMepuIkom
MpaBy je YaK MOTPeOHO YTBPAUTH /A je AW33jH OPHAMEHTAIaH, OLHOCHO
eCTeTCKH, UITO je jelaH Of] YCJIOBAa MPOIMMCAHUX 3a 3AIUTUTY AaTEHTHOM 3a
au3ajH. [TojayaH 3axTeB y JOMEeHY eCTeTUYHOCTH y aMEepPUYKOM ITpaBy, HaKO

4 WutepecaHTHa je MehyTum MoryhHoCT Aa ce mareHTOM MOry 3alUTUTH MOCTYIILH 3
nobujame ogpehenor gusajua. (Derclaye, 2011: 77).
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je mory6aH 3a MoJlepaH AV3ajH, NHAYKOBAH je YMIeHUIOM /A je U AU3ajH
3aurTuheH nareHToM, Te je MOTPeGHO HATIPABUTH OLITPHjy IPAHULY KaKO He 61
JOLIJIO 10 TpeK/lanama. EBporncku cucremu 103B0/baBajy GyHKIMOHATTHOCT Y
oxpeheHoj mepw, a npema fJepUHULU U U3 €BPOIICKHUX MTPOIHMCA ECTETUYHOCT
WJIM OPHAMEHTA/IHOCT HUje II0CTaB/beHa Kao ycioB. OTyga je y npaBy EBporncke
YHHje Majio Mame jacHa rpaHuiia uamel)y mpoHasiacka Koju ce OJHOCH Ha
M3TJIes MPOM3BOJA U CTPYKTYPY U JM3ajHA, ajIk ce OHA MOXKe YTBPAUTHU Y
CBAaKOM KOHKPETHOM CJy4ajy MPUMEHOM 00GjeKTUBHUX OKONHOCTHU C/Ty4aja
KaKo je HaBeZeHO y npecynu Doceram.’ [lopen Tora, MepKaHTU/IHU NPUCTYII
y peryivcamwy [Ou33jHA U OLeHa M3IJIefla ca acrnekTa MHPOPMHCAHOT
KOPHMCHHKA YKasyjy /1a je OBaKBa MO3ULIHja AU33jHA G/IM)KA €CTETCKUM HETro
YHKIMOHATHUM KapaKTepHUCTUKaMa, Koje HUCY UCKJ/byUYeHe Y IIOTITYHOCTH.
Mmax, oBo je JOBO/LHO fia Ce HAMTPABH pa3vKa usMel)y IpUMapHO TeXHUYKOT
MIPOHAaJIacKa ¥ MIPUMapHO eCTeTCKOT JH13ajHa.

Paznukey morneny mpeaMera 3alITUTe JUKTHPAjY U Pa3/INKe y TIOTIeLy
ycoBa 3amTuTe. Tako mopej MoOMeHy TOT yCI0Ba OpPHAaM@HTA/THOCTH U3 IIpaBa
CA/l, xao 1 yc/10Ba eCTeTUYHOCTH KOjH Ce paHHUje TPAXKUO U IPeMa HeMauKoM
Y UTATMjaHCKOM IPaBy, Pa3/IMKe IIOCTOje U y TIOT/Ie/ly YC/I0Ba MHAMUBHUya /THOT
KapakTepa, Koju je y mpaBy EBporicke yHHje OCMHUILIbEH U MpUIarof)eH Tako
[la OiTOBapa CaMoj MPUPOH NH3ajHA, U HU Y KOM C/Iy4ajy He MOXe GUTH
MpUMeIbeH Y MaTeHTHOM mpaBy. Heku on mpaBHUX cucTeMma npefBubajy
YCJIOB OPUTMHA/IHOCTH YMECTO yCJIOBa MHAMBHUAYA/THOT KapaKTepa, KOjU
je KapaKTepUCTHYaH 3a ayTOPCKO MPaBoO, aJId He U 3a naTeHTHO. Takobhe,
CMeTHe Koje ce OJHOCe Ha KOJU3UjYy ca APYTHUM PAaHHUjUM IpaBUMa, Kao HA
yc/10B HeYHKIMOHATHOCTH HUCY MIPUCYTHE y MaTeHTOM npasy. [lopep Tora
onpelhene pasnuke nmocroje u 'y norsezay yciosa HoBoctTy. HoBocT y mareHTHOM
IpaBy je alCOMYTHA, JOK je y NMpaBy WHAYCTPHjCKOT AW3ajHa JAeTUMHUYHO
penaruBu3oBaHa. OrpaHNYeka Koja Cy yBesleHa TpaBoM EBporicke yHUje, a Koja
ce O HOCe Ha CTame AM3ajHa, YKa3yjy Aia ce OHO IOCMATpa 3HATHO yXKe Y OLHOCY
Ha CTambe TeXHHKe M3 MATeHTHOr npaBa. [JoK je 3a MpoHaIa3ak noTpeGHO aa
HHMKaJa U HUTJe HUje IOCTA0 JOCTYIIaH jJaBHOCTH, 3a IPU3HAame IIpaBa Ha
WH/IyCTPHjCKH JHU3ajH je JOBOJbHO Jja HUje MoCTojana padymHua moryhHoct fa
MOCJIOBHY KPYTOBH CIIeLIMja/IM30BAHU 3a JATy 00JIaCT ca3Hajy 3a IIOMeHyTe
norahaje y cranzapaHuM TOKOBHMMA MTOC/TOBatha Ha ofipelheHoj TepuTOpHjH, IITO
je olpaB/aHO MPUPOJOM UHAYCTPUjCKOT Ju3ajHa. HarMme, [ok ce mpoHanacuu
y 061acTH TexHUKe y ofpeljeHoj MepH MOTy ¥ ITPETIIOCTaBUTH, Pa3Boj AU3ajHA
je IOBe3aH ca YMETHUYKOM CJI000J0M ayTopa Au3ajHa, Te CTaHJap[ HOBOCTHU
He cMe OMTH TaKo olTap Kao y nareHTHoM npaBy (Derclaye, 2011: 77-83).
OcuMm TOra, y NnaTeHTHOM MPaBy Ba)kKu pUKIUjA Ja Y CTalbe TeXHUKe yiase U

5 Case C-395/16 DOCERAM GmbH v CeramTec GmbH [2018] - y naem rexkcty DOCERAM,
Ta4. 37.
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IpyjaBe NOJHeTe IIpe JaHa IOJHOLIekha IpYjaBe 3a IPOHaIa3aK YKja ce HOBOCT
HCIIUTYje, TOK Ce KOJ yTBphuBatha cTama [r3ajHa oBa GUKIHUja He TPUMeYje.
Wy nornexy nocrymka npusHama IpaBa Ha MHAYCTPHjCKHU IM33jH Ce MOTY
npeno3HaT 6pojHe pasnuke Ge3 063Mpa Ha YUFHEHHUITY [Ia je 0Baj MOCTyTMaK
OCJIOIeH Ha MaTeHTHM IMOCTYyMakK. Tako je y maTeHTHOj mpujaBu Moryhe
HaBeCTH, MAKap XUIIOTETUYKH, HeOIPAaHWYEH GPOj 3aXTeBa, IOK Ce TPHjaBOM
WHAYCTPH)jCKOT M3ajHa MOXXe TPAXXUTH IPHU3HAae 10 HajBULIe CTO IIpejMeTa
3amruTe. [IpaBo KoHBeHIUjCcKOT TTpHopuTeTa Mo [laprckoj KOHBEeHIUjU 3a
MaTeHTHY IPUjaBy Tpaje TOAWHY AaHa, JOK 3a IPUjaBy IIpaBa Ha MHAYCTPHjCKU
IM3ajH Tpaje wecT Mecey. Moxka v HajBeha pa3/iMKa y O4HOCY Ha MAaTEHTHU
MOCTYyIaK jeCcTe YNIHEHHLA Ja ce IIPHjaBa 3a perucTpauujy UHIyCTPHjCKOT
nu3ajHa He 06jaBIbyje 3a pa3/IMKy of MaTeHTHe npujase. [Topen Tora, mocroju
MoryhHocT of10)XeHOT 06jaB/bHBaMHa TPHjaBe IPaBa Ha MHAYCTPUjCKH JU3ajH,
a 'y HeKMM ITpaBUMa U T3jHOT JeNo31Ta, LITO HUje npeasuheno kao moryhHoct
y HOCTYIIKY 3aLUITUTe IIPOHAJIacKa. Y CUCTeMHMA /IeTI031UTa Pa3/IMKa I0CTOjU
M YTOJIMKO LITO je CYIUTUHCKO UCIIMTHBaKke OrPaHUYEHO Ha ofpeheHn Mamu
6poj yc10Ba, 6e3 UCMTUTHBaha HOBOCTH, LLITO HHje C/1y4aj y TaTeHTHO] IPUjaBH,
asv jecTe y IpWjaBX MajIoT TaTeHTa. MOMeHaT KOjuM HacTaje IpaBo ce Takohe
pasnukyje, 6yayhu ga mareHT HacTaje JaHOM 06jaB/bHBakba MPU3HATOT MIPABA,
JIOK ITPaBO HAa MHAYCTPHjCKU AW3ajH HACTAje JAHOM JOHOIIEeHhA pelllerkha.

Y nornexy o6uMa npaBa pa3/iMKa ce Orje/ia y UMb eHUIU Ja KOJ paBa Ha
WH/YCTPHjCKH AU3ajH HEMa IIPUMeHe Teopyje 0 TeXHUYKUM eKBUBAaJIEHTHMA,
MAaKo je paHHje, HAPOUUTO Y HEMAYKOj T€OPHjH, OUJIO MOKYLIaja fa ce OHa
npumeHu. OBaj MHCTUTYT je MMOBE3aH Ca TEXHUYKOM QYHKIIMjOM MPOHAIacKa,
Te OTyJ,a HUje MOorao Hahu CBOjy IpUMeHY y IIPaBy Ha UHAYCTPHjCKH AU3ajH.°
Haj6uTHwMja paznrKa Koja ce THde 0GMMa jecTe OrpaHUYeHOCT 00MMa MaTeHTa Ha
ogpehenu npoussoza. Mako y oBoM ci1y4ajy HUje ped 0 Hade Ty CHellyjaTHOCTH,
Oyayhu fa je 3a mpusHame MaTeHTa MpeIeBAaHTHO KAKO Ce MPOHA/Ia3aK KOPUCTH
Ha TPXXMIITY, OOMM MAaTEeHTHOT IIpaBa MOAPa3yMeBa yBeK TayHO oapehenu
npousBos. Ox BpeMeHa XxapMOHM3allHje, TPaBO Ha MHIYCTPHjCKU JU33jH Ce
MOXXe OJJHOCHUTH Ha cBe mpousBoge. OTyza je 06MM mpaBa Ha MHAYCTPUjCKHU
JIM3ajH YYHbeH YaK U LKW PUM O, CBOT Y30pa Y MaTeHTHOM ITpaBy. Y morieny
OTrpaHHYera, IIope/, OHUX OrpaHUYeba Koja Cy 3ajelHUYKA, U KOJ IaTeHTa
Y KOZ ITpaBa Ha MHAYCTPUjCKH SU3ajH HaTa3uMO crieluprUHa OTPaHUYeba.
Tako Koz paBa Ha MHYCTPHjCKU JU3ajH je IPOIMCAHO OrPaHUYehe y IIUJbY
HacTaBe U MOoJy4YaBama,’ 0K ce KOJ, ITaTeHTa IPOINCYjy OrpaHUYemha Y Be3u
ca GUOJIOIIKKWM MaTepHjaioM, TPUHYLHA JHILeHLa, MTPUHYLAHA JTULEHIa 3a
yBO3 /IEKOBA Y 3eMJbe KOje MMajy mpobjiemMa ca jaBHUM 34 paB/beM, TPUHYAHA

6 Y amMepu4KOM IpaBy MMa M CXBaTama [a je MpUMeHa eKBHUBajeHaTta moryha u xog,
nusajaa 3a marerre (Du Mont, Janis, 2013: 876).

7 HaBezmeHo orpanunueme je CpoOZHO ayTOPCKOM TIPaBY.
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JIMLeHIIA Y KOPUCT OTlIeMebrBayva GH/bHE COpPTe, MPUHYAHA JTULIEHLIA Y jaABHOM
nHTepecy.?

3.3. Kymynauyuja namenma u npaea na undycmpujcku dusajH

[Ipexsaname y 3alITUTU CYWITUHCKU IMOJApasyMeBa CHUTyaluje ga
npejMeT 3aUITHTE jeLHOr mpaBa Oyae 3amTuheH IPyruM U OOPHYTO.
AHanusupaHe CJIMYHOCTH U pas/MKe yKa3yjy fAa nocrtoju moryhHoct 3a
KyMynauuje usMmely mateHTa W mpaBa Ha MHIAYCTPHjCKU OH3ajH. Mmak,
Tpeba NPU3HATH /A OHEe HUCY TAKO YeCTe Kao IITO je TO CJy4aj y OZHOCY
ayTOPCKOT IpaBa M ITpaBa Ha MHAYCTPHjCKH LM3ajH, Kao Uy OHOCY ITPaBa Ha
UHAYCTPUjCKU OU3AjH U XKUTA.

KagajepeuocyKiecrHBHOj KyMyanuju, tbeHe MOryhHOCTH Cy OTpaHUYe He
Ha C/1y4aj paHMje perucTpalyje NaTeHTa, a HAKOH TOra KacHHje perucrpanuje
MpaBa Ha MHAYCTPH)jCKU IU3ajH 3a UCTH ITpeaMeT 3amTruTe. OBO IPBEHCTBEHO
360r OLITpHje MPHYMeHe yC/I0Ba HOBOCTHU y MaTeHTHOM npaBy. C fpyre cTpaHe,
KaCHHja perucrpaiyja Au3ajHa Haye 1HO Huje Hemoryha, Oyayhu na je ycios
HOBOCTH OJ1ayKe MpHUMerbeH. YaK U y CUTyalyju Kaja Cy IMOCJIOBHHU KPyTroBU
6un y MoryhHoCTH 1a ce yro3Hajy C paHUjUM MPOHAIaCKOM, YCJIOB HOBOCTH
Yy IpaBy MHAYCTPHjCKOT AW3ajHA je OTPaHUYEH Ha Cjy4ajeBe UAeHTUYHOT
JIM33jHA WJIY MK pa3jivMKe y HEOUTHUM JeTabuMa. Mnak, oBge Tpeba mMaTH y
BHUZY U IPUMEHY yC/IOBa MHAMBHUJya/THOT KapaKTepa, KOjH je 3HATHO OIITPHjU
cranzapg. OcuM Tora, Kao WITO CMO paHHUje HaBesH, Mpelpeka je U yC/IOB
HepyHKLMOHATHOCTH, KOjU He JOMYLITA 3aIITUTY MPAaBOM Ha MHAYCTPHjCKU
[M3ajH 32 AU3ajH KOjH je UCK/bY YMBO yCIOB/beH TeXHUYKOM QpyHKIujom (Derc-
laye, 2011: 79-82).Y KojuM ciry4ajeBrma he ce cMaTpaTH 1a MOCTOjH UCKIbY YMBA
YCJIOB/BEHOCT TEXHUYKOM QYHKLHMjoM je oxapeheHo ycroBuma us nmpecyge
Doceram, v cylITHHCKY nogpa3ymeBa ga ce Hehe gosBonuTu 3amTuTa 3a
JW33jH 91joM O ce MOHOIIOIM3AL 1jOM OLITeTH/Ia KOHKypeHIHja. OTyna, Hako
CyKIeCMBHA KyMyJlaluja HUje HeMoryha, oHa je orpaHuYeHa ¢ jeZiHe CTpaHe
NOTPebOM HCITYhema yCJI0Ba MHMBHUAYATHOT KapaKTepa, U MOCceOHO YCI0BOM
HepyHKUIMOHAaTHOCTHU. KOHavHO, CyKIlecMBHA KyMmyaiuja je oHeMoryheHa
U 360r TOra IITO je 3aKOHOM M3PUYUTO mpenBuljeHO fa HUje [03BO/bEHO
3aIITUTUTH SU33jH KOjUM ce oBpeljyje paHuje MpaBo MHAYCTPHjCKe CBOjUHE.?
MebhyTum, oBa cMeTma je mpegBuleHa U3PUYUTO HALIMM MIPABOM, v He U
IpaBoM Au3ajHa EBporicke yHHje ca KojuM je Haul 3aKOH XapMOHM30BaH. OBa
npasHuHa mpasa EBporncke yHuje Huje 6uia ciyvajua. Hanme, konuswuja koja

8 MHHTepecaHTHO je fa y GpUTaHCKOM MpaBy moctoju Mmoryhuoct ma ce KpyHa, ogHocHO
IPYKaBa, KOPUCTH IU3ajHOM YKOJIMIKO j€ TO y jJABHOM HHTEPECY, IUITO NPeCTaB/ba Creudruian
BUJ IPUHYHE JTULEHIe, Koja HUje KapaKTePUCTHUYHA 3a MPAaBO MHAYCTPUjCKOT JU33ajHA
(Bently, Sherman, Gangjee, Johnson, 2018: 800).

9 Y. 9, CT. 1, Tau. 6) 3aKOHA O NMPABHOj 3ALTUTH UHAYCTPUjCKOT au3ajHa, Ca. 2aacHuUK
PC, 6p. 104/2009, 45/2015 U1 44/2018 — Ap. 3aKOH
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eBeHTYaJIHO MOXXe [I0CTojaTH u3Mely mpaBa Ha MHAYCTPUjCKY AM3ajH U ITaTE€HTa
je pelreHa oape6aMa o ycI0By HeQyHKIIMOHATHOCTH. EBpoICcKku 3aKoHOZaBar,
je cTora yBa)xuo crenipUUHOCTH KOje II0CTOje 3a CBAaKO IpeKlaname usmehy
PasIUYUTUX IIpaBa UHTeJ/IeKTya/lHe CBOjUHe ca MPaBOM Ha MHJYCTPUjCKHU
JU3ajH U Ha Pa3/IMUYUTU HAUYMH Ta IIpeKJanama peryancao. OTyja je u Ham
3aKOHOJIaBall MOPao BOJUTH padyyHa O OBOMe IPU/IUKOM TPAaHCIIOHOBamwa, a
He /1a reHepaTHOM 0Jpe00M pelLI KOJIU3Hjy TPpaBa HaA MHAYCTPUjCKU SU3ajH
ca CBUM OCTaJIMM IIpaBUMa MHTeJ/IeKTya /IHe CBOjUHe.

CumynTaHa Kymynanuja gaje gfoHekie Behe moryhHoctu. Ako 61 Moriu
Jla IPeTIoCTaBUMO CUTYallUjy /a ce Hajlpe MojHece MaTeHTHa MpHjaBa, a
HaKOH TOra U IIpYjaBa [paBa Ha MHJYCTPHjCKHU J13ajH, Y CHCTeMHMa y KOjUMa
ce He IIpoBepaBa MOCTOjale yC/I0Ba HOBOCTU U MHAWUBH/AYaTHOT KapaKTepa
HNPHUJIMKOM IOAHOIIEeHha IIPHjaBe, Ha4eTHO O 0iMaX MOTIJIO /1a HaCTaHe MPaBo.
Yak vy cucTeMHMa ca IyHUM CYIITHHCKUM UCIIMTHUBabeM 61 0Bo 6110 Moryhe,
aKo MOCJIOBHU KPYTOBU HUCY MOIJIM Jla Ce YIIO3Hajy ca MaTeHTHOM IIPHjaBoM,
npeM/a je MpaKca HalllUX CyZoBa Jpyraduja, Te U IaTeHTHe NpHjaBe crajajy
y cTame ausajHa.® MehyTum, cumyaTaHa Kymyanyja, 4ak u ga je moryha,
He OM HHUIITA APAacTUYHO U3MeHMUIA UMajyhu y Buay Aa je obum 3aumrrure
Have/IHO WCTH. JeJUHO OU ZOHEKJIe aHTUKOMIIETUTHUBHU edeKaT MoIIa Aa
“Ma YMbeHMIa Jja ce IpaBo Ha MHAYCTPUjCKHU AHU3ajH MOXe CYIIPOTCTaBUTHU
Y ynorpe6u Ha NMPOM3BOLUMA KOjU HUCY UCTH Kao IPHjaB/beHH, IITO He 61
Ba)KWJIO 3a MAaTeHT, OJHOCHO MaJu HaTeHT. Takohe, pok 3amrture 61 Tpajao
IeT roJMHa /Iy)Ke, a y O HOCY Ha MaJIu NMaTeHT YaK 15 TOAWHa JyXe, IITO UIaK
HUje 3aHeMap/bUBO Ca KOHKypeHuujcKor craHoBuiuTa (Derclaye, 2011: 83).

OrpaHunueHa CJIMYHOCT IIPeAiMeTa 3aLUTUTE, Pa3/IMUYUTOCT Y yCIOBUMA
3aLITHTe, KAO ¥ IPUMeHa yc/10Ba HeyHKIIMOHATHOCTH Y IPaBY MHAYCTPHUjCKOT
[13ajHa, Kao LITO BUAUMO, BOJle OT paHUYeHOj MOryhHoCTH KyMy1aLiyje mpaBa
Ha MHAYCTPHjCKU JU3ajH U NaTeHTa. Havye1HO relaHo, 3aliTHTa MAaTEHTOM U
NIpaBOM Ha UH/JYCTPUjCKU AU3ajH je CYIITUHCKHU aJTepHaTUBHA. TuTtynap ce
MO)Xe OJITy YU TH 3a jeJIJaH WIH ApyTry myT. Minak, y 6puTaHCKOM IpaBy MOCTOjU
jenHa 3aHMMJbMBa MoryhHoct. Haume, mpaBo Ha HeperucTpoBaHU AV3ajH
OpUTaHCKOr IIpaBa IIpeCTaB/ba U3TJies G1J/I0 KOTr 06/IMKa NIn KoHpUTrypanuje
(YHYTpALIBH U CIIO/bALIH) LeJIOT HJIH [eJla IPOM3BOJA. JeAMHHU yCIOB KOjH
je UBpUYMTO NPU3HAT je OPUTrMHAJHOCT, C TUM Ja ce 3axTeBa Ja JU3ajH
He IpeJjcTaB/ba commonplace y o61acTy Au3ajHa, WITO 3HAYM Jja Ce MOpa
Pas3/IMKOBAaTH y OAHOCY Ha [0 cafia Io3Hare AusajHe. OBaKBO peryaucame
Jaje MOoryhHOCT Za ce OBUM IIPaBOM 3aLITUTE U MPOHAJIACLY KOjU OU OUIn
wTuheHu MaJIuM NaTeHTOM, a/Iu ¥ An3ajH. OTyza OBJe MMaMo IIPaBo Koje 61
yjeAHO MOIJIO Jja LWITUTHU U jefHY U APYTy BpcTy npeamera 3aurure (Torre-
mans, 2019: 376).

10 Opsyka YnpasHor cyza [-4 Y 2520/2010(2008).
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4. 3aK/py4aK

Ha ocHoBy usoxxeHor Moryhe je n3BecTH HEKOJIUKO 3aK/by4daka. [1pBo,
KyMyJIaliyje TpeCTaB/bajy TojaBy Koja mo cebu HUje HY)KHO HU MO3UTHUBHA
HH HeraTHMBHA, aJIM KOja IIOTEHIIUja/IHO MOXKe YTPO3UTHU KOHKYPEeHIHUjCKe
omHOCe Ha TPXUIITY. Mnak, HeMajy cBe KyMyJlanyje jeTHaKO /IejCTBO, Te Ce
peryianuju cBake of, lbMX MOpa MIPUCTYNUTH Ha noceb6aH HauuH. [Tojeguun
edekTu Kymynanuja he 6utu no3utusHM A0K he fpyru 6utn HeratuBHU. OBO
CTOra 3axTeBa [ja Ce IaXX/bUBUM peryIHcameM 3ajpKe IIO3UTHBHA [IejCTBa, a
cripeve HeTaTHUBHA, UM J1a ce Oap orpaHuye Ha ogpehenu nmepuog,.

Kapza je peu o Kkymynanuju naTeHTa M paBa Ha MHAYCTPHjCKU JM13ajH,
yTBpehHO je fa MOCTOju BHCOK CTeleH KOHBepreHiie, OZHOCHO CIMYHOCTHU
y Hor/Iely HaUMHA pery/rcarma NaTeHTa U IIpaBa Ha WHIYCTPUjCKU SU33jH.
[IpuToMm mocToje 3HavajHe pasnuke udMmehy nmpesmera 3amrTuTte oBa fBa
MpaBa, aJIu U U3BECHe CIMYHOCTY HAPOYHUTO Kaja ce y 003up y3Me npeameT
3amTuTe Masior nareHta. OBo crora orBapa MoryhHocT fa 1o Kymynanuja
nobhe. Mnmak nmocrojarma BUCOKOT HUBOA KOHBEPreHIle, Kao U yCJI0Ba HOBOCTH U
HepyHKIMOHATHOCTH Y IIPaBy MHAYCTPHjCKOT AM33ajHa TPEHYTHO UCKJbyYyje
MoryhHoCT HacTaHKa HeraTuBHUX edeKara Kymynauyje. Minak, oBo He 3Haun
Ja ce y 6yayhHoCTH He MOr'y jaBUTH HeraTUBHU ePpeKTH KyMy/IaLuja u Ja 'y
THM CHUTYyallljaMa HOBO peryHcarme Hehe GUTH HEOIXOHO.
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Summary

In this paper, the author first explores the terminology and systematics in
the field of cumulation of intellectual property rights, in an attempt to determine
the meaning of certain terms and harmonize the terminology in this field, and
then analyzes the reasons for the existence of overlapping terms and their per-
missibility. The conclusions drawn in this part are further used in the analysis of
the relationship between the patent and industrial design rights. To this effect,
the author first examines the similarities between these rights, by taking into
account all overlapping aspects. Then, the author provides a detailed analysis of
the differences between patent and industrial design rights. The general conside-
rations and the provided analyses of similarities and differences have been used
for further research on the possible overlapping between patent and industrial
design rights. Based on the conducted research, the author concludes that there
are insufficient arguments for a general prohibition of all these cumulations; thus,
overlaps in each of these areas have to be requlated separately. Yet, in terms of
the cumulation of patent and industrial design rights, the author has established
that this overlap is relatively difficult to attain. Therefore, it currently does not
pose an excessive risk for competition, but it does not exclude such a possibility
in the future.
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1. YBOg

duckanHa JemeHTpaIU3aIyja, o KOjoM ce Moipa3dyMeBa IIpeHouIemhe
jaBHMX QYHKIIMja M jaBHUX NTPHXO/A Ca BUIIMX Ha HU)Xe HUBOE BJIACTH, BeOMa
je Ba)kKaH MexaHuW3aM TyTeM Kojer ce o6e3b6elyje meMoKkpaTUYHOCT jeJHOT
ApylITBa. 3axBasbyjyhu pucKanHOj geleHTpanu3anuju jeANHULE JIOKaTHe
camoyTipaBe GMBajy y IPUIHIH [Ia OJTY4YYjy O TPUXOAHOj ¥ PACXOIHOj CTPAHU
cBOjux OylleTa, LITO je U OIPaBJAHO, NMOIWITO he HUXOBU pe3UJeHTH OUTH
norohenu HaBegenum ognykama (LsjeTrkosuh, 2015: 30). U y EBporickoj moBebu
0 JIOKAJIHOj caMOyIIpaBU HArJIAlIeHO je [a jeflaH /leo CpelCTaBa JOKaIHUX
BJIACTH MOpPa IOTULATH OJ, JIOKaTHUX GUCKATUTET], YHje CTOIle, y PAaHUI,aMa
3aKOHa, MMajy IIPaBo fla 0fpeJie caMe jeIMHUIIe JIOKaTHe camoyIpase.' [lakie,
OBa IMOBeJba IMOJIA3M O Tora Ja O6UW ayTOHOMHMja JIOKAJTHUX B/IAcTH OuIa
yTPOXXeHa yKOJIUKO OU ce OHe GHMHAHCHPAJIE UCK/bYYMBO ITyTEM YCTYI/beHUX
npuxoza u TpaHcdepa.

YpehuBame ¢puckanuux ogHoca uaMel)y pa3TMuUUTUX HUBOA BIACTU
CIafiay jeJHO of, KJby YHUX YCTaBHO-TIOJIMTUYKUX TUTaHka, U Y BEJTUKOj MepHU
3aBHCH Of, criennpUIHOCTH cBake gpxxaBe. Kaga je y nuramy Penmybinka
Cp6wuja, mopeckum pepopmama, 3aII0METHUM jOIII TOKOM [IeBeIeCeTHX roJuHa
20. BEKa, HaCTojala ce 0jayaTu GUHAHCH)jCKA ay TOHOMM]a JIOKATHUX 3ajeIHUIIA
(Aubenkosuh, 2008: 42, 48). Y ocHOBY THX pedOpMH /1€IKa TN CY TIPEBACXOLHO
€KOHOMCKH, aJI ¥ MOJUTUYKHU U APYrH pasno3u (Anexcuh, 2018: 243-245).
[IITo ce TM4Ye eKOHOMCKMX pa3Jora 3a LiMpeme GUCKATHUX OBIaurhema
JIOKa/THUX HUBOA BJIACTH, OHU Ce CBOZie Ha Bolerbe IMOIMTHKe jaBHUX IPUX0Ja
Koja Hajbospe oAroBapa norpebamMa M MHTEpeCHMa JIOKaJTHUX pe3UJeHara,
MOJCTHULIAEe ,XOPU30HTAaJIHe  KOHKYypeHIUuje n3Melhy okanHux Biractu y
morneny o6e3behuBarma TOKaTHUX jaBHUX 406apa, y3 mTo je moryhe Hinke
TPOLIKOBE, NOJCTHULahe NHOBALWja M eKCIIepPUMeHAaTa Ha JIOKaJTHOM HUBOY U
cn. (Arends, 2020: 602-604).

3HavajaH KOPAK y paBIy AaJjbeT jayarba GUCKATHe JelleHTpaTu3alije
Mpe/ICTaB/baJIOo je JOHOIIEehe 3aKOHA 0 pUHAHCH DAY IOKa/THE CAMOYTIPaBe,> 1
TO U3 PA3JIOra jep je OBUM 3aKOHOM noBehaH 6poj U3BOPHUX IIPUX0/a JIOKa THUX
BacTH (MpUX0Ja Koje yBOJe, OMHOCHO Koje yTBphyjy u Kojuma c1060aH0
pacrosaxy jefiMHHULIE JIOKaJHe caMoynpase).> Haume, ynpaBo cy u3BOpHHU

1 Art. 9. of European Charter of Local Self-Government, Council of Europe, European
Treaty Series, No. 122/1985.

2 3akoH o puHAHCHpawy 0KaaHe camoynpase, CaysxcbeHu enacHuk PC, 6p. 62/06, 47/11,
93/12, 99/13, 125/14, 95/15, 83/16, 91/16,104/16, 96/17, 89/18, 95/18, 86/19, 126/20, 99/21, 111/21,
124/22, 97/23.

3 3aKoH 0 pMHAHCHPAY IOKaTHE CaMOyTIpaBe AedUHHIIEe N3BOPHE IPHUXO/E Kao IIPUXOfe
49Hjy CTOMY, OAZHOCHO HAYMHe 1 MepHIa 33 yTBphUBatbe BUCHHE U3HOCA, yTBPhYjy jesuHnLe
JIOKaJIHE CaMOYIIpaBe, IIPU Y€MY Ce 3aKOHOM MO)Xe OTPAaHUYHUTH BUCHHA NIOPECKE CTOTIE,
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MPUXOJHU Of, CYIITHHCKe BAYKHOCTH 32 00e36ehBame ayToHOMUje TOKaTHUX
BJIACTH, KOja Jajbe BOAY Ka noBehamy, Kako MoOIMTHYKe, TAKO U €EKOHOMCKE
OJTOBOPHOCTH, Tj. OATOBOPHOCTH HOCHJIALIA JIOKATHE BIACTH 32 €EKOHOMCKe
ycoBe yHyTap sokante 3ajeguuue (Kpuctuh, 2006: 65). Tpeba ncrahu u ga cy
Mpe ZOHOLIeHha OBOT 3aKOHA JIOKATHE KOMyHa THe TaKce G Jie U3BBOPHU MPUXOZ,
OMUITHHA ¥ TPAJi0Ba, C TUM [ia Ce F/bHXOB OPOj BpEMEHOM CMamHBao,* a CBE KaKo
6U ce pacTepeTHo MPUBPESHHU CEKTOP U M0jeJHOCTaBUO GUCKATHU CHCTEM.
Bugumo za yrnpaBo Kof JIOKaJTHUX KOMYHa/THUX TaKca [0Ja3H A0 U3paxaja
KOHGIUKT U3Mel)y moTpebe JTOKATHUX BJAACTH 3a IITO BehMM U3BOPHUM
MPUX0AUMa, Tj. moTpebe 3a o6e36ehuBamem PpuHaHCHjCKe ayTOHOMH]jE, C
jenHe cTpaHe, M moTpebe 1a MpUBpeAHU CyOjeKTH OyAy KOHKYPEHTHH, C pyTe
CTpaHe.

Llv/b oBOT pajaje na ce yrBpAu GUCKATHU 3HAYAj TOKATHUX KOMYHATHUAX
Takca, ¢ TUM /ia he ucTpakuBame GUTH OrPAaHUYEHO CAMO Ha je JUHHULIE IOKATHE
caMoyIpaBe Koje ce Hanase Ha Tepurtopuju All Bojsoaune.> /lo momaTaka o
IUXO0BOj U3JauUIHOCTH Aohu he ce aHaIM30M 0 1yKa O 3aBPIIHUM payyHHMa
OyiieTa 3a 2022. roguHy. Kako 6u ce yTBpAMIIO Aa M NMpaBHA peryiaaTyuia
yTHYe Ha M3JAIIHOCT JIOKAJIHUX KOMyHa/IHUX Takca, 6uhe ananusupane u
OJLTyKe KOjhMa Ce YBOJie OBe ZaXXOMHe, U TO Y YKYITHO 20 jeJUHHLA JIOKATHe
camoympase.® Y pasly CMO HacTOja/Iv U ja YTBPAYMO Jia JIY [TOCTOjU KOpeaLyja
naMel)y pasBHjeHOCTH jeJMHHMLIA JIOKA/IHE CAMOYIIPaBe U BUCHHE NIPUX0JA
NPUKYI/bEHHUX OJ] TAaKCe 32 UCTHULae GprupMe Ha MOCIOBHOM mpocTopy. Kao
MoKa3aTe/b Pa3BUjeHOCTH KOPUCTHIIU CMO 6pyTo fomahu mpoussoz o rinasu
CTAaHOBHHKA, OJJHOCHO CHCTEMATHU3AaLIUjy jeJMHULIA JIOKATHE CAaMOyIIpaBe Ha

OZITHOCHO YTBPAMTH HajBUILM U HAjJHMKU UBHOC HaKHaJe, OHOCHO Takce. Bua. v 1, cT. 1,
Tay. 1) 3aKOHA 0 pUHAHCHUPAKY JIOKATHE CAMOYIIpaBe.

4 CBojeBpeMeHO je y CpricCKOM PHCKATHOM CUCTEMY MOCTOjasI0 YaK 16 IOKaTHUX KOMYHTHUX
Takca. ['y6GuTaK mpuxoza JTOKaTHUX BIACTH, YCJie], (bUXOBOT YKH/Iaha, KOMIIEH30BAOo ce
noBehamweM ycTyn/beHUX MPUXOZA.

5 Peu je 0 45 jexuHuLa 0KanHe camoymnpase, u To: ComGop, Anatun, Ouauu, Kyna,
Cy6oruua, bauka Tomona, Manu Mhow, Kawmka, Cenra, Ana, Yoka, HoBu Kuexxesar,
Kuxkunpa, HoBu beuej, HoBa Llpwa, XXutumre, 3pewannn, Cevaw, Onoso, Kosauuua,
[TanueBo, KoBuH, bena LlpkBa, Bpuau, Anubynap, [Tnanguire, Hlug, Upur, Pyma,
Cpemcka Mutposuna, [lehunuu, Muhwuja, Crapa [1azosa, bay, bauka [lananka, bauku
[MeTposan, Bp6ac, Cp6ob6pan, Beuej, Temepun, HoBu Cag, Tuten, Cpemcku Kaprosiy,
YKa6asm u Beounn.

6 Buhe ananusupane ofyKe 0 IOKaTHUM KOMYHAJTHUM TAKCaMa Y I€CET jeJUHHULIA JIOKATHe
caMoyIpaBe y KOjUMa Cy OHe Haju3JallHUje U JeceT jeAUHUIA IOKa/IHe cCaMOyIipaBe y
KOjHMa OBe TaKce MMajy HajcKpoMHuje yueurhe y ykynHum Gyiierckum cpegcrsrma. OBo ce
He O HOCH Ha JIOKaTHY KOMyHAaJ/THY TaKCy 3a ip)Kare CPe/iCTaBa 33 Urpy, ¢ 063UPOM Ha TO
Ia je weH GUCKATHU 3HAYaj MPUKa3aH y CBera HeKOJIMKO je JUHUIA JIOKATHE CaMOyTIpaBe
Koje ce Hana3e Ha Tepuropuju All Bojsogune.
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Teputopuju Peny6uke Cp6uje o 0BOM KPUTEPHjyMY, a KOja je cripoBefieHa y
Ypenbu o yrBphuBamy jeHCTBEHE THCTe Pa3BUjeHOCTH PErMOHA U jeIMHULA
JI0KasHe camoymnpase.” Haume, y 0Boj ypei6u, Ha OCHOBY Pa3BHjeHOCTH, CBe
jeIMHMUIIe JIOKATHE CaMOYIIpaBe pa3BpcTaHe cy y net rpymna. Kaga cy y nuramy
jeIVHUIIE IOKAJTHE CaMOyTIpaBe Koje ce Hama3e Ha Teputopuju All Bojsogune,
y IPBOj IPyIH (OHE YHjH je CTEeTeH Pa3BUjeHOCTH U3HA/ Peny6IMYKOTr POCeKa)
HaJla3y ce \bHUX 11, Y APyroj (OHe YHjH je cTerneH pa3BHjeHOCTH Y PACIIOHY Of,
80% 110 100% peny6rYKOr MpoceKa) wux 15, y Tpehoj (Hef0BO/bHO pa3BujeHe
jeAuHUILe JIOKajJHe caMoylipaBe, Tj. OHe 4YHUjU je CTeleH pPas3BUjeHOCTU
y pacrnony oz 60% n0 80% perny6auyYKOr Mpoceka) w»HX 18, a y 4eTBPTOj
(13pasnTo HELOBOJ/HHO Pa3BHjeHe jeJUHHILIE JIOKAJIHE CAMOYIIPABeM, Tj. OHE
YHjU je CTeleH pa3BHjeHOCTH UCIOZ 60% peryOInyYKOT POCeKa) CaMo jefHa
jeMHUIIA JIOKaJIHEe caMoyIlpaBe. JeJUHHIle JIOKaJTHe CaMOyIIpaBe U3 IpBe
rpyme osHaunhemMo Kao ,pasBujeHe’, U3 ApyTe Kao ,Cpejie pa3BujeHe”, a us

Tpehe u yeTBpTe rpyme Kao ,Hepa3Bujene”’

2. [lojam 1 BpcTe TOKQJTHUX KOMYHaJTHUX TaKca

Takce mpencTaB/bajy BPCTY jaBHUX NMPUXOZA KOJUM JApXKaBa Of IULiA
MO/, ’beHOM ITOPeCcKOM Biaurhy MpUHYZHO y3MMa HOBYaHA CPeJCTBa, Kao
LeHY 32 KOHKPETHY yCIIyTy KOjy My Mpyxajy weHu oprauu ([Tonosuh, 1997:
870). BucrHa Takcene o6aBese 61 Tpe6Gasio fa 3aBUCH O yKYITHUX TPOLIKOBA
MpY’Kama yc/1yra, KOpUCTH KOjy UMa TAKCEHH OOBE3HUK OJf YUUbE€HHX YCIIYTa,
Kao U O, IOCTOjaba OMLITEr MHTepeca 3a KOHKPETHY YCIYTy WIH Pagiby
(Paguuuh, Panuesuh, 2008:168). MehyTrm, Takcenu 06Be3HUK He 61 Tpebaio
y MOTIYHOCTH JJa CHOCH TPOILUKOBe MpY)KeHe jaBHe yciyre, Beh 6u jenaH geo
THX TPOLIKOBA Tpebaso fa ce GUHAHCHUPA U U3 OCTATUX jJaBHUX MPUXO/A,
MPBEHCTBEHO MOpe3a.

3akoH 0 GyIeTCKOM CHCTeMy Takce gedHUHUILE KA0 BPCTY jaBHUX
MpHUX0fa Koja ce Hartahyje 3a HemocpegHO IPyKeHY jJaBHY YCIYTY, CITPOBeIeHH
MIOCTYTaK MU DAy, KOjy je MPY>KHO, OFHOCHO CITPOBEO KOPUCHHK jaBHUX
cpepcraBa. [IponycaHo je u fa ce Takce MOTY YBOAUTH CaMO 3aKOHOM, Ja ce
IHX0BA BUCHMHA MOYXe MPOIMCATH Y CAMOM 3aKOHY, OJJHOCHO Jla Ce 3aKOHOM
MOTY OBJIACTUTH OPTaHU JIOKATHE BJIACTHU J1d YTBPJe BUXOBY BUCHHY. 3aKOH O
Oy1IeTCKOM CHCTeMY IIPOIKCYje U TO ja BUCHHA TaKce Mopa Ja OyJe mpuMepeHa
TPOLIKOBMMA IPY’Kakha jaBHe yC/yre, OLZHOCHO CIIpoBohema mocTymnka uim

7 Ypen6a o yTBphuBamy je JMHCTBEHE IMCTE Pa3BUjeHOCTH PETMOHA U jeJMHUIIA JIOKATHE
camoytpase 3a 2014. roguny, Cayxuc6eru enactuk PC, 6p. 104/2014.

8 Opg19jearHMLA IOKATHE CAMOYIIPaBe U3 JeBaCTUPAHMX oA Py Yja (IIeTa rpyra), HujeJHa
ce He Haa3u Ha reputopuju All Bojsogune.
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pazme, 1a ce TaKca, 110 IPaBUITY, YTBphyje y allCOTyTHOM U3HOCY, Kao U TO Ja
ce 3a jeIHY jaBHY yC/IyTry MO)Ke HartahuBaTH camo jegHa Takca.?

Y ¢uHaHCHjCKO] TUTEpaTypH TaKce ce KIACUPHUKYjy M0 Pa3TuIUTUM
KpUTepHjyMHUMa. 3a IIpeiMeT OBOT pajia pejieBaHTHA je 1mo/ie/ia Ha perny6IndKe,
MIOKPAjUHCKe 1 JIOKAJ/IHe TaKce, Kao U IoJe/la Ha aAMUHUCTPATUBHE, CYACKe U
KoMyHasHe. [IpBa nojesia Kao KpUTepHjyM pa3IMKOBakba y3UMa HUBO BJIACTH
KOjU YBOJLH TaKCy, O HOCHO HMBO BJIACTH KOjeM IPUTa1ajy Hattahenu mpuxonu,
a Apyra BpCTy OpraHa Koju Bpiiu 3axteBany ycayry ([Tomosuh, 1997: 873).

Teopercky, Moy, TI0KaTHe KOMYHAJTHe TaKCe MOTJIe OU ce MOJBEeCTH CaMO
OHe TaKce Koje yTBplyjy v Hartahyjy 10KaiHe BlACTH 3a IIPYIKakbhe HEeKe jaBHe
yCJIyTe, aJv CYLITUHCKH, Tj. y IIPAKCH OHE BeOMa YeCTO HUCY Y IMPEKTHOj Be3H
ca ogpehenom jaBuom akuujom vt yeyrom (Radvan, 2019: 151). majyhu to y
BU/LY, TOKaTHE KOMYHaJ/THE TaKCe HUCY HUILTA APYTO HEro nope3u cxpahenu y
HajyxeM cmucy peur. Hanme, muxoBo miahamwe Huje JUPeKTHO MOBE3aHO ca
KopuirhemeM jaBHOT Z06GPa MU YHEHeM KOHKPETHOT 06/THMKa jaBHE YCIyTe,
Beh je BUXOB 0CHOB ,,caMO ITyKO 3aCHUBame MOCJIOBHE aKTUBHOCTH, OAHOCHO
obaBpame oapehene genarHocTy, ¢ jeiHe CTpaHe, WY, NTAK, TOCEIOBAE OJ-
pehenor go6pa Koje je mpegMeT TakCUpamwa, ¢ aApyre crpane” (Kpuctuh, 2006:
88). PykoBogehu ce TrMe, T0Ka/THE KOMYHaJIHE TaKCe MOXXeMO MOJeTUTH Ha
OHe Koje 10 CBOjUM KapaKTePUCTHUKaMa MPeCTaB/bajy: a) IOpe3e Ha MOC/I0B-
He aKTUBHOCTH, U TO: Ha 00aB/batbe MOCTOBHMUX AKTUBHOCTH YOTIILITE MU Ha
o6GaBbarbe camo oapeheHnx 06/1MKa MOCTOBHUX aKTUBHOCTH; 0) TIOpe3e Ha
1oceJj0Bame MojeJMHAYHUX 00/IMKa UMOBHHE; B) HaKHa/e 3a Kopulrheme
jaBuux nospurnHa (Kpucruh, 2006: 87).°

3aKoH 0 GpMHAHCHPalby JIOKaIHE CAMOYIIPaBe JIOKaIHe KOMYHaJIHe TaKce
oxpelyje kao BpcTy fa)k61HA, 04HOCHO GHCKAIUTETA KOje yBOJe CKYIIITHHE
jeAVHMUIIA JIOKaJIHE cCaMOyIpaBe 3a Kopuinhemwe paBa, npegmeTa v ycayra." Y
Peny6uiiu Cp6uju je fUHUIIE TOKATHE CAMOYTIPaBe MOT'Y /ia YBey JTIOKa/iHe
KOMYHaJIHe TaKce 3a: 1) UCTHIIAtbe prpMe Ha IOCJIOBHOM ITPOCTOPY; 2) ApXKatbe
MOTOPHHUX JPYMCKHUX U IIPUK/BY YHUX BO3HJIA, OCHUM IT0/bOIIPUBPESHHUX BO3MJIA
Y MAIWHA; 3) Jp)Kambe cpefcTaBa 3a urpy (,3a6aBHe urpe’).

OG6Be3HMK JIOKa/THe KOMYHa/He TaKce je KOPUCHUK TIPaBa, MpeaMeTa
U yciyTa 3a 4uje je kopuinrhemwe npomnucaHo miaahamwe 0KaiHe KOMyHaTHe
takce. O6aBe3a miahama Takce HacTaje JaHOM HoveTKa Kopuinherma mpasa,
ImpeaMeTa WJIU yCIIyTe 3a 4uje je Kopulthemwe npomnucaHo miahame nokanxe

9 Y. 17 3axoHa o Gyyerckom cuctemy, Caymcberu enachux PC, 6p. 54/09, 73/10, 101/10,
101/11, 93/12, 62/13, 63/13,108/13, 142/14, 68/15,103/15, 99/16, 113/17, 95/18, 31/19, 72/19, 149/20,
118/21, 118/21, 138/22, 92/23.

100 Y CPIICKOM (l)I/ICI(aJ'[HOM CHUCTEMY TPEHYTHO HE€Ma JIOKa/IHUX KOMYHA/THHUX TaKcCa Ca
KapaKTepuCcTHKaMa HaKHaJe 3a I(OpI/IH.[heH)e jaBHI/IX IOBpUIMHA.

11 3axopuurheme THX IPaBa, IpeIMeTa U yC/IyTa He MOXKe Jja Ce YBO Y oceGHa HAKHAA.
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KOMYHAaJIHe TaKCe U TPaje CBe AOK Tpaje Kopuinhewe npasa, npejMera Uiu
ycayre.*”

Axo ce 10 CTpaHM OCTaBU ofpeznda Koja OrpaHUYaBa BUCHHY TaKce
3a McTHLake GUpMe Ha MOCTIOBHOM IIPOCTOPY M TaKCe 3a ApXKakme MOTOp-
HHUX JPYMCKHUX U MPUK/BYyYHUX BO3MJIA, Ka0O U ofpesba Koja yCTaHOB/baBa
ocno6oheme on mnahata Takce 3a kopuirheme mpasa, mpeaMeTa U yCyra of,
CTpaHe JP)KaBHUX, MOKPAJUHCKUX M JIOKAJTHMUX OPTaHa v OpraHu3anuja, 3aKoH
0 ¢pMHAHCHPalby JIOKAaTHE CAaMOYIIPaBe OCTaB/ba BEJTMKH ITPOCTOP JIOKATHUM
BJIaCTHMA MPUIUKOM ypeherwa 0CHOBHMX eleMeHaTa IOKaTHUX KOMYHa/THUX
Takca. Tome y nmpuior roBopu U pelleme /a je JUHHLE TOKaTHe caMoyIpaBe
MOT'y YTBPAHMTHU JIOKa/THE KOMYHAJ/IHE TaKCe Y Pa3/IMYMTO] BUCHHU, 3aBUCHO
0[] BpCTe e TATHOCTH, MOBPLIMHE U TEXHUYKO-yIOTPeOHUX KapaKTEPUCTHKA
oGjekara, BeTMYKMHE TIPABHOT JIMLQ, U IO [Je/IOBUMa TEPUTOPHje, OZHOCHO Y
30HaMa y KojuMa ce Hasa3e 06jeKTH, TpeIMeTH MIH BpIle YCIyTe 3a Koje ce
nahajy rakce.B IlTo ce THYe jefUHMIIA TOKATHE CAMOYTIpaBe Koje ce HaJase
Ha reputopuju All BojBogune, HeKe Off BbUX CYy ,HCKOPUCTHIE” OBY 0 pesy,
Y TO MPUJIMKOM yTBpHHBamha TaKce 3a UCTHLakbe GprpMe Ha TOCTOBHOM MPO-
CTOPY M TaKCe 3a JpXKame CPe/icTaBa 3a UIPY.

2.1. Takca 3a ucmuyarse Gupme Ha NOCA08HOM
npocmopy (pupmapuna)

Takca 3a ucThlambe pupMe Ha TOCTOBHOM NPOCTOpPY (pupmMapuHa)
yBeZleHa je oJ CTpaHe CBHUX jeJUHUIA JIOKaJIHE CaMOyIpaBe Koje ce Hajase
Ha teputopuju All Bojsogunre. Pupma je cBaKM NUCTAaKHYTH Ha3UB HUIU UMe
Koje ynyhyje Ha To ma mpaBHO unu GpU3NUKO TULEe 06aBka ofgpeheny menar-
HOCT. 3aKOH 0 pUHAHCHPaY TOKaTHe camoyTpaBe peaBuha ma he ce Takca
rmiahatu camo 3a jegHy dupmy y cuTyanujaMa Kafa ce Ha jeJHOM MOCJ/IOB-
HOM 00jeKTy Hasasu BHIlle UCTAKHYTHUX GUPMU UCTOT 06BE3HHMKA, KA0 U [1a
he ce 3a cBaky ¢pupMy MCTAaKHYTYy BaH MMOCTOBHOT 00jeKTa Takca raharu 3a
CBaKy vicTakHyTy pupmy. [Tourro ce enum nnahamem He 106Wja HUKAKBA
crielyjajiHa ycjIyra 3ay3BpaT, OBa TaKca HHje HUIITA JPYro Hero rmnopes Ha
06aB/barbe MOCTOBHNUX aKTHBHOCTH.

TopvHe 2012. CPIICKHM 3aKOHOZAABALL je 3Ha4ajHO pedopMHCao OBy JIOKaI-
HY KOMyHamHy Takcy. Llusm oBux pedopmu 610 je na ce orpanude moryhHocTu
3a IPOM3BO/BHOCTH, KOje Cy Ce cacTojase, Ipe CBera, y MpOMHUCHBaby jaKo
BHCOKHX M3HOCA pupMaprHa Of, CTpaHe IMOjeAVWHUX jeJUHUIA JIOKaTHe
camoymnpase, mocebHo oHuX Behux u pa3Bujenujux. Takohe, Tum pepopmama

12 Y. 14-15 3aKoHa 0 pUHAHCHPaKY JIOKaJIHE CAMOYIIPaBe.
13 Y. 17 3aKoHa 0 pUHAHCHPaKY JIOKaJIHE CAMOYIIPaBe.

14 Y. 16 3akoHa o pMHAHCHPAILY TOKATHE CAaMOYyIIpaBe.
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HACTOja/u Cy Ce 3aLITUTUTH 0OBE3HHUIIU ,Mase eKoHOMCKe cHare. CXOomHO
TOMe, IpeAy3eTHUIIY U Majia MMPaBHA JIMIIA KOja UMajy TOAULIHY NPUXOJ, 10
50.000.000 AnHapa ocnobohenn cy niahamwa Pupmapune, ¢ Tum ga ce To
ocnoboheme He 0OFHOCH Ha ITpeAy3eTHHKeE U MaJia TpaBHa KA Koja 06aB/bajy
JeaTHOCTU: 6AHKApCTBa; OCUTypalkha MMOBHHE W JINIIA; TPOU3BOJIbE U
TProBUHe HAPTOM U eprBaTUMa HadTe; MPOM3BOJ e U TPrOBHHE Ha BETHMKO
LyBaHCKHM IMIPOU3BOAMMA; TPOU3BO b€ LieMeHTa; OLITAHCKUX, MOOMTHUX U
TeteOHCKUX YCIIYTa; eIeKTPOIPUBpee; Ka3MHa, KOIIKapHHUIIA, KJIaJMOHHIIA,
OGUHTO cajla U IpyKarma KOLKAapPCKUX ycayra U HohHux 6apoBa U JUCKOTEKa
(Y mapeM TeKCTy: 3aKOHOM M3y3€eTe e /TaTHOCTH). 5

Kapa cy y nuTtamy Maa 1 cpefia npaBHa JIM1LA, Kao U IpeJy3eTHULU
KOjH MMajy TOZIMIIEbU [TPUXOZ, TPEKO 50.000.000 AHHApa (0CHM Mpey3eTHHUKA
Y MPaBHHUX JINLA KOjU 00aB/bajy 3aKOHOM H3y3eTe JeTaTHOCTH), je AUHHUILIE
JIOKAJIHe CaMOYIIpaBe MOT'Y yBeCTH ¢pUpPMapUHy Ha O HILIbeM HUBOY HajBHILe
[l0 iBe IIpOCeYHe 3apajie, 0K 3a Be/IMKa MPaBHA JULa (OCHM IIPAaBHUX JTHULA
Koja 06aBJ/bajy 3aKOHOM H3Y3€eTe Ae/aTHOCTH) Taj TMMHUT U3HOCH TPH IIPOCEYHE
3apage. Kaga cy y nuramwmy Masa, cpefipha 1 BeJIMKa IIpaBHA JIMLA, Kao U
npeay3eTHULU KOji 00aB/bajy 3aKOHOM M3Y3eTe e TaTHOCTH, MAaKCUMaTHU
HU3HOC pupMapuHe KOjy MOTY yBeCTH jeJUHHIe JIOKaJITHe caMoyIpaBe je
JleceT MPOCeYHUX 3apasa.’® BaxkHo je uctahu ga TUMUT of, TPH, OLHOCHO
JeceT IIPOCEYHUX 3apaja MOXXe OUTH NPeKOpaydeH, aJld CaMo Y3 HPETXOAHY
CarJacHOCT MUHHUCTAPCTBA Ha/JIEXXHOT 3a MOC/I0Be pUHAHCH]a 7

Y nornesny usgamHocTy GpUpMaprHe, IOCTOje 3HaYajHe pas3nke nusmehy
jeIMHUIIA JIOKaTHE CaMOyTIpaBe Koje ce Hasa3e Ha Teputopuju All Bojsogume.
Taxo, Ha jegHOM Moy ce Hana3u bauku IleTpoBal, y KojeM je oBa Takca y
2022. TOJUHY Y YKYITHUM OYIIeTCKUM CpeACTBHMMA y4eCcTBOBaIa ca 2,29%, a
Ha gpyrom XXurtnmrre u Manu Uhour, y kojuma je To yueurhe nsnocuo cera
0,29%. AKo ce UMajy Yy BUJy NOJALM O U3JALIHOCTH GUPMapHUHe y CBUX 45
jelMHUIIA IOKaIHe caMOYIIpaBe Koje ce Hasla3e Ha Teputopuju All Bojsogune,
[0JIa3MMO [I0 TOra Ja je HheHO Mpoce4yHo ydyelrhe y yKymHUM OyLIeTCKUM
CpeACTBUMA Yy 2022. TOJUHU U3HOCHUIIO 0,91%."® [Ipe Hero mTo Ccy mocTaB/beHa

15 Kapga cy y nuTamy nojesuHe fe/1aTHOCTH, JaCHO je 3alTO Ce Hasla3e y 0BOj rpymu (HIp.
jep je ped o APyLITBEHO HENO)Ke/bHUM JIeIaATHOCTUMA), 0K KOZ, HEKUX LPYTHX Ae/IaTHOCTH
MOTUBU CBPCTaBaka Y OBy I'PYIly HUCY HajjacHUjHU.

16 Tlos mpocevyHOM 3apasioM, y OBOM KOHTEKCTY, CMaTpa ce IpoceYHa 3apaia 1o 3ar0C/IeHOM
OCTBapeHa Ha TEPUTOPHjH je JUHULIE JIOKaITHE CaMOyIIpaBe y ePHOJy jaHyap—aBr'yCT FOAUHe
KOja IIpeTXoA 1 TOAUHHU 32 KOjy ce yTBphyje dupmapuHa, npemMa nojgamuma pemnyGoamaxkor
opraHa Ha/lJIe)XHOT 3a I0CJI0Be CTaTUCTHKe.

17 Y. 15a 3akoHa 0 pUHAHCHUPAILY JIOKATHE CaMOyIIpaBe.

18 TIpBo je yrBphen ¢puckarHu 3Ha4aj prpMaprHe y CBAKOj je [JUHUIIM IOKATHE CAMOYTIpaBe
Koja ce Hanmasu Ha Treputopuju All Bojsonune, a oHza je yrepheHn ,mpocedHu mporeHar".
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orpaHHuyema y rorieny BUCHHe GUpMaprHe, BeH y[eo Y YKYITHUM CpeiCTBUMA
JIOKATHUX BJIACTH Ha TepuTopuju Pemybnuke Cp6uje naHocwmo je oxo 1,8%, ¢
THM [ja CY Y TOM IOT/IeZy, Kao M €ajia, MoCcTojasie 3HavyajHe pa3auke usmelhy
jemuHMUA 0KaHe camoympase (Levitas, 2009: 15).

Wmajyhu y Buny nmogaTke o u3gamrHocTy GUpMapuHe y OMUITUHAMA U
rpasoBuMa Ha Teputopuju All Bojsogune, cBe jennHMIIe TOKaTHE CaMOYTIpaBe
CMO TIOZIe/TUJIN Y JIBe TPYIIe: OHe Y KOjUMa je M3JAIIHOCT OBe TaKCe HCIOJ,
MpOCeKa 1 OHe y KOjUMa je U3/IalrHOCT U3HaA mpoceka (0,91%). Y npBoj rpynu
ce HaJase 23 jiokaiHe camoynpase (AmaruH, Cy6oruna, bauka Tonona, Manu
WNhour, HoBu Kuexxesary, Cenra, HoBa Lipwa, XKutuurre, 3pewanun, Cevam,
Ormogo, KoBauutia, KosuH, bena Lipkea, AnubyHap, [Tnanguurre, luzg, Upur,
Cp6o6paH, Temepun, Tuten, Hosu Cag u Cpemcku Kapnosuwu), a'y apyroj 22
(Com60p, Kyna, Kawmka, Oyany, Yoka, Ana, Kukunzga, Hosu Beuej, [TanueBo,
Bpan, Cpemcka Mutposwuiia, Pyma, [Tehunnu, Uuhwuja, Crapa IMa3osa, bay,
Bauka ITananka, bauku [Merposau, Bp6ac, beuej, YKabam u beounn).

Y rpynu jeguHHIA JIOKajJHe caMoOyIlpaBe y KOjUMa je W3JAIIHOCT
¢dupmaprHe UCMOf, MPOCeKa JOMUHHUPA]Y ,Hepa3BUjeHe" je[UHULIe JTOKATHE
camoympase (wux 14 (13 u3 Tpehe rpyne - Manu Mhour, Hosa Lpma, YKutuuire,
Ceuam, [Tnanpuinre, KoBaunua, Kosun, bena LipkBa, Anubynap, [lug, Upur,
Cp6o6pan u Tute, Kao u jesHa U3 yeTBpre rpymne — Onoso), Tj. 60,87%), AOK
cy pasBujene’ (ux Tpu — Cy6oruna, Cenra u Hosu Cag, Tj. 13.04%) Buine
usyserak. ,Cpeamwe pasBujeHux” y 0Boj rpynu uma mect (Anatus, bayka
Tonona, HoBu Knexesau, 3pewanuH, Temepun u Cpemcku Kapnosuu, Tj.
26,09%).

Kapa ce mocmarpajy jesmHMIle JOKa/lHE caMoOyllpaBe y KojuMa je
usgamHocT $upMaprHe M3HaJ mpoceka, Mehy mHUMa mMa MHOrO BHIle
ypasBujennx” (wux ocam - Kamwmka, [Tanveso, Bpuan, ITehunyu, Crapa
[TasoBa, beounH, bauka [MTananka u Bpbac, 1j. 36,36%), a Mate ,,Hepa3BUjeHUX"
(sux met - Oyany, Yoka, Hosu Beuej, YKa6asm u bay, Tj. 22,73%). LLITo ce Trye
»Cpelibe pa3BujeHux", ’UX y 0Boj rpynu uma zeser (Kymra, Com6op, Aza,
Kukunpa, Cpemcka Mutposuua, Pyma, Uahuja, Bauku [letposar, u beuej,
Tj. 40,91%).

Crnepehu xopak je 610 1a yTBpAHUMO Ja /v je yBoherbe HajBULIMX 3aKOHOM
JOMYIITEeHUX U3HOCa GpUPMapHUHe CBOjCTBEHO 3a 06e rpyIie je IMHUIIA TOKATHE
caMoyTipaBe, Te je y TOM CMHUCITY TIa)Kiba 61 JIa ycMepeHa Ha MO/,3aKOHCKe aKTe
JleceT IOKAaTHUX CaMOyIipaBa y KojuMa je ¢pupMapuHa y 2022. ToquHu 6ujia
Hajuspawnuja (bauku [Merposar (2,29%), Muhuja (1,80%), Bpbac (1,79%), Aza
(1,62%), Cpemcka Mutposuna (1,36%), Com6op (1,34%), Hosu Beuej (1,29%),
Crapa ITazoBa (1,28%), bau (1,27%) u YKabam (1,24%)), 1 Ha gecer jefUHULIA
JIOKaJTHE CAaMOYTIpaBe y KojuMa je ydeirhe pripmaprHe y yKymHHUM CpeCTBUMA
6uo Hajumwke OKutuinre (0,29%), Manu Mhour (0,29%), Ceyaw (0,39%), Hou
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Kuesxesar (0,39%), OnoBo (0,42%), Amatus (0,43%), Cpemcku KapioBiu
(0,46%), Bena Lipksa (0,49%), HoBa Lipwa (0,52%) 1 Cy6oTuua (0,54%)).
AHasM3a NoJ3aKOHCKHUX aKaTa JeceT JIOKAJIHUX BJIACTH Y KOjUMa je
dupmaprHa 6uia Haju3JallHMja TOKa3aa je caegehe: a) camo jegHa jefuHUIA
JIOKaTHe caMoytpaBe (Bp6ac) je mpekopaunia HajBHIlIe 3aKOHOM JOIyLITEHEe
n3Hoce pupmapuHe. Hamme, 3a BelMKa nmpaBHa /MLA U IPUBpeHe CybjeKTe
KOju 00aBJ/bajy 3aKOHOM H3y3eTe [eJIaTHOCTHU IPEKOpayeH je 3aKOHCKH
JIMMUT OJ, TPH, OJHOCHO ZleceT MPOCeYHHUX 3apaja, C TUM /1a je 3a TO JobujeHa
CaryacHOCT HAJJIEXXHOT MHHHCTAPCTBA; 6) caMo je/iHA jeIMHULIA JIOKATHEe
camoymnpaBe (ba4) je mpomnucana HajBulIe 3aKOHOM JOMYLITEHE HU3HOCE
dupmaprHe of, ABe, TPH, OZHOCHO JeceT MPOCEYHHUX 3apaja; B) U3HOCH
¢dupmapuHe 3a pey3eTHHKe, MaJla ¥ CpeZba IIPaBHa UL YHUjH je YKylaH
npuxog Behu of, 50.000.000 AuHapa Kpehy ce y pacrnony oz 11.727 guHapa (y
Com60py y Hace/beHUM MecTHMa BaH rpaza ComGopa y Tpehoj 30u#1) 10 110.000
nuHapa (y Bpb6acy, v To 3a cpeiba mpaBHa IMLA);'% T) 3a Be/IMKA MPaBHA TULA
HajHWKU U3HOC pupmapuHe ce cpehe y ComGopy (17.590 aunapa y tpehoj
30HHU Y Hace/beHUM MecTHMa BaH rpaga ComGopa), a HajBuuu y Bpbacy
(751.480 guHApa), ¥ TO 3a BeJIMKa MMPABHA JIMLA Koja 00aB/bajy /1€ TATHOCT
MPOU3BOJIbE Y/ba U MacTH. V3 HaBejeHOT BUAUMO Ja ce y 0mabpaHOM Y30pKy
jeIMHUIIA IOKAaIHE caMOyIIpaBe cpehe U pellleme fa ce BeJIMKa IpaBHA JIXIia
Koja 00aBJbajy TauHO ozpeheHe enaTHOCTH (MponsBoaba wehepa, npepaza
Y KOH3epBHCame Meca, caobpahaj, uta.) usaBajajy 3 omiuTer pexxuma, U TO
Ha Ha4YMH /a ce 3a BHX MIPOIKCYjy MPUINIHO BUCOKH U3HOCH prpmaprHe. He
MOYXEMO Ce OTeTH YTHCKY [Ia je TO U3/Bajatbe O1I0 MOTHBHICAHO HACTOjatheM /Ia
Cce oITepeTe TauHO ofipeleHU NpUBpeiHU Cy6jeKTH ,BeTUKe eKOHOMCKE CHare;
1) KOJ, MpUBpeAHUX cy6jekara Koju 06aB/bajy 3aKOHOM M3y3eTe [e/N1aTHOCTH
3aUCTa je IHPOK PACIIOH y KojeM ce Kpehe BucuHa pupmapune. OHO wITO ce
MOJKE YOUMTH KOJ, IbHX jecTe 1a ce HepeTKO jeJMHHIIEe JIOKA/IHe caMOyIIpaBe
ompegesyjy 3a ogpehuBame pazsmMYNTHX M3HOCA Y 3aBUCHOCTH Of, BPCTe
JleJIaTHOCTH KOja MOTIAja MOJ OBY KaTeropujy, OZHOCHO y 3aBUCHOCTH Of,
BPCTe M BeJIMYMHE NTPAaBHOT JINLA KOje 00aB/ba 3aKOHOM HM3Yy3€eTY /leIAaTHOCT
(amp. y XKa6py Masia mpaBHa 1A U TPey3e THULLH KOji 00aB/bajy Ae/TaTHOCT
IUCKOTEeKa, MOLITAHCKUX, MOOMIHMX U TenepoHcKuUX yciayra riahajy
¢$rpMapuHy y U3HOCY OZ, 10.000 AMHAPA, JOK 33 CPeJba M BeIMKa paBHa ML
Koja 00aBJ/bajy HaBeJeHe [e/laTHOCTH PpUpMaprHa U3HOCH 25.000 AMHAPA,
OIIHOCHO 490.000 nuHapa); ) mopex Bpcre genatHoctu (Hop. y Bpbacy) u
BeJIMYMHE MPABHOT 1A (HIp. y ALu), 0 ,A0JAaTHUX  KPUTEPHjyMa TPUTHUKOM
oppehuBama BucuHe PprMapuHe KOPHUCTHU Ce U 30HA Y KOjOj Ce Ne/TaTHOCT
o6asspa (Hrp. y Muhuju u HoBom Beuejy); e) mto ce Trye o/aKuIKIia, TOPeS

19 PenarusHo Brucoku nsHocu pupmapura cpehy ce ny ComGopy (98.077 nuHapay ekcrpa
30Hu), bauy (zBe mpoceuHe 3apaze), UTA.
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OHMX 3aKOHOM YCTaHOBJ/beHHUX, cpehy ce v mopecka oco6ohema 3a yMeTHUYKe
U cTape 3aHaTe, ocsoBe gomahe paguHocTH, Kao 1 Mopecky KpeauT 3a
HOBOOCHOBaHe IpuBpejHe cybjexre (Hp. y ComGopy).

AHany3a NMoA3aKOHCKHUX aKaTa AeceT JIOKAJHUX B/IACTH Y KOjUMaA Cy
NMpUXOAH ofi $pupMapHHe HAajCKPOMHHUjHU MOKa3aa je ciepehe: a) HujenHa
0[] BbHX HUje yBeJia HajBHlIe 3aKOHOM JONyIluTeHe U3HOoCce ¢pupmapuHa; 6) y
jenHoj oz wux (OMoBo) MpaBHA MA@ U IIPey3eTHHUIU KOjU IIPBU Iy T OCHUBAjY
npenysehe, oqHOCHO pajy, ocno6ohenu cy mnahama pupmapurte y Tpajamy
oJ jexHe rogvHe payyHajyhu of gaHa perucrpauuje genaruocru. llltasumre,
y jeanoj ox wux (Manu Uhowr), Tokom 2017. 1 2018. rogrHe pupMaprHa Huje
Hu HarutahuBaHa; B) wTO ce T4e PupMaprHe 3a pefy3eTHHKe, Majia U
cpeJba MpaBHa JIMIA Koja UMajy yKyTaH npuxoz sehu oz 50.000.000 fuHapa,
oHa ce Kpehe y pacroHy of, 10.000 fuHapa (TOJMKO U3HOCH y ATIaTHHY 33
npey3eTHUKE Y TIOC/Ie/IH0j, YeTBPTOj 30HHM) /10 TIpoceyHe 3apaje y CpeMCcKum
KaproBuuma;* h) kazga cy y nuramy BelMKa NMpaBHA 1ulla, $UpMaprHA ce
kpehe y pacniony oz 34.200 gunapa (y CyGoTuiy y 4eTBpTOj 30HH) [0 /iBE
npoceyHe 3apage y Cpemckum KapioBijuma; e) Ko puBpe AHUX CyOjeKaTa Koju
006aBJ/bajy 3aKOHOM H3y3eTe JenaTHOCTH, pupmapuHa ce Kpehe y pacrony o,
10.000 guHapa (y HoBoj Lipwu 3a 06Be3HHKe Koju 06aB/bajy JeaTHOCT HOhHIX
6apoBa M ZUCKOTEKA) 0 5 nmpocevyHux 3apaza y Cpemckum KaproBiuma.
Kao mrTo BuanMo, 1 y 0BOj rpynu jeJUHHULA JIOKaJHe caMoynpaBe cpehy ce
OHe KOje MPOIHKCYjy pa3n4uTe N3HOCce GUPMapHUHe Y 3aBUCHOCTH Off BpPCTe
3aKOHOM H3y3eTe AenaTHOCTHU. [lopep Tora, npunukom ogpehuBama BUCHHe
¢drpMapuHe NojeJYHE je AUHHLE JIOKATHEe CAMOYIIpaBe U3 OBe TPyIie BOAMIIE CY
padyHa u 0 30HH (HIp. ATIaTHH) Y K0joj ce 06aB/ba AeMaTHOCT, Kao U O BPCTH,
OJHOCHO Be/TUYMHU NIpUBpeaHor cybjekTa (Hp. Omoso).

W3 HaBegeHor BUAUMO Ja Cy jefUHHIle JIOKajHe CaMOYyIIpaBe U3
omabpaHor y3opka ogpehuare Bucnny pupmaprte GpopmaHo yBaXkaBajyhu
3aKOHOM IpeaBHleHe KpUTepHjyMe, 3a PAa3/IMKy OJ, paHUjer NepuoAa,
KaJia Cy IojeiHe JIOKAaJTHE BJIaCTH KOPHUCTHUJIE U KPUTEPUjyMe KOjU HUCY
O6UIM IIPOIHMCAHU 3aKOHOM (HITP. OPraHU3aLMOHU OGJ/IHMK MOC/IO0Baka, 6poj
3aI0C/IeHUX U CJ1.), 360r Yera je  MHTepBeHHCAao YcraBuu cyz (Kpucrwuh,
2006: 87).

2.2. Takca 3a dpracarbe MOomopHux OPyMCKUX U NPUKJGYHHUX
803UJ1a, 0CUM NO/bONPUBPEJHUX 603UNA U MAWUHA

Takca 3a gpXamwe MOTOPHUX JPYMCKHUX U MPUKIbYYHHUX BO3MIA, KOja
ce riaha NpUIMKOM BHUXOBe perucTpalyje, HUje HULITA JAPYro Hero mnopes

20 60.422 JUHApa je U3HOCHIIA TPOCEeYHA 3apaja ucriaheHa y nepuozy jaHyap-aBrycr 2021.
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Ha TocejoBame MojeJUHAYHUX 00/IMKa MMOBHUHE. YBe/leHa je Off CTpaHe CBHUX
ONIITHHA U rpazoBa Ha Teputopuju All Bojsogune.

3akoHOM O ¢UHAHCHPaKY JIOKAJTIHE CaMOYyIpaBe YCTAHOB/BEHU CYy
HajBUIIN U3HOCH OBe TAaKCe, KOjH Cy PAa3IUYUTH 3a PAa3TUINUTe KaTeropuje
MOTOPHUX Bo3uia. Tu usHocu cy cnenehu:

3a TepeTHA BO3MJIa:
3a KaMHOHe [0 2 t HOCMBOCTH JI0 2.360 JUHApa,

3a KaMHOHe o, 2 t 1o 5t HOCMBOCTH [JI0 3.150 JUHAapa,

3a KaMHOHe 0, 5 t 10 12 t HOCUBOCTH /10 5.490 JWHApa,

3a KaMHOHe ITPeKo 12 t HOCUBOCTH 110 7.840 AUHAPa;

3a TepeTHe U pajHe MPUKOIHILE (3a My THUYKe ayToMOGwHIe) 10 780
IUHApPa;

3a MyTHUYKA BO3WJIA:

[0 1.150 cm3 10 780 JUHapa,

MPeKo 1.150 ¢m3 0 1.300 cm? /10 1.550 AUHApa,

IpeKo 1.300 cm3 710 1.600 cm? A0 2.350 AUHAPa,

IpeKo 1.600 cm3 10 2.000 ¢mM3 J10 3.150 AUHApa,

IPEKO 2.000 cM3 710 3.000 CIT [0 4.740 JUHApa,

IIpeKo 3.000 ¢cm? 10 7.840 AWHAPA,

3a MOTOLIUKJIE:

[0 125 cm3 10 630 JUHApa,

IPEKO 125 CM? 0 250 CIM® 10 930 AHHApa,

IIPeKo 250 cm?3 /10 500 CM?3 /10 1.540 AWHAPa,

IPEKOo 500 cm? /10 1.200 cmM? /10 1.910 JUHApa,

MIPeKo 1.200 CM3 0 2.350 JUHApa;

3a ayTo0yce 1 KoMGH GyceBe MO PeruCTPOBAHOM CEJHIITY 70 70
JIUHAapa;

3a IPHUKJ/BYYHa BO3WJIA: TePeTHe IPHUKOJIHUIE, TOTYIPUKOIHUIIE
U CllelidjajiHe TepeTHe MPUKOJIUIie 3a npeBo3 oapeheHnx Bpcra
Tepera:

1t HOCUBOCTHU 10 640 AUHApa,

oZ 1t 0 5t HOCUBOCTH [JI0 1.090 TWHAPA,

oZ 5t 0 10 t HOCMBOCTH ZI0 1.490 JUHAPA,

071 10 t 10 12 t HOCUBOCTH Z0 2.060 JUHAPa,

HOCHBOCTH IIPEKO 12 t 710 3.150 AUHAPAa;

3a By4Ha Boswuia (Terpave):

4yuja je cHara MoTopa zo 66 kW 1o 2.350 nuHapa,

4yHja je cHara MoTopa 66-96 kW 10 3.150 fuHapa,

4yuja je cHara MoTopa 96-132 kW 10 3.960 guHapa,

4yuja je cHara MmoTopa 132-177 kW 10 4.740 nuHapa,

4uja je cHara MmoTopa rnpeko 177 kW o 6.290 gunapa;
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* 3a pajHa BO3WIA, ClelUWjaJHA aJanTHpPaHa BO3WJIA 34
npeBo3 peKBH3HMTA 3a nyTryjyhe 3abaBe, pagmwe U aTrecTupaHa
crienMjaiM3oBaHa BO3MIIA 3a MIPEBO3 MY€ea [0 1.550 JUHApa.
HajBuiuiy M3HOCH /IOKa/IHE KOMYHAJ/IHE TaKCe 3a APXKakhe MOTOPHUX
OPYMCKHUX M IPUK/BYYHUX BO3MJIA ycKaahyjy ce roguuirbe, ca TOAUIIBUM
WH/IEKCOM MOTPOIIAYKKX LieHa. [IpuanKoM Tor yckaahuBama mojasu ce of,
nocaeAwrux 06jaB/beHUX yeKaaheHUX HajBUILMX U3HOCA JIOKATHE KOMYHAa THEe
Takce. Y ciy4ajy Ja jefAMHHUIIA IOKaTHE CAMOYTIPaBe MPOTHUIIe BULIEe H3HOCEe
OBe€ TaKCe Of U3HOCA MPOMUCAHUX Y 3aKOHY, TpUMebrBahe ce HajBUIIM U3HOCH
MPONHCAaHU 3aKOHOM.*

ducKaTHY 3HAYAj TAKCE 3a PXKAhe MOTOPHUX APYMCKUX U MPUKJbY YHUX
BO3MJIa, OCUM TI0/bONIPUBPEJHUX BO3UJ/IAa M MAIIMHA, HE MOXKE C€ CareJaTh y
CBUX 45 je JMHULIA JIOKaTHe camoyIpaBe. Haume, camo bux 28 je y ogiykama o
3aBPUIHMM pavyyHHUMa GylieTa 3a 2022. TOJMHY MPUKa3a/io KOJMUKO je CpecTaBa
MPUKYTI/BEHO OJ] OBE TAKCE, IOK Cy OCTAJIE TO YYUHUJIE Y OKBUPY CUHTETHYKOT
KOHTa 7145007 - [Topesu, Takce U HaKHaze Ha ynotpe6y no6apa, Ha JO3BOTY
na ce po6pa ynorTpe6/baBajy UK A€aTHOCTH 00aB/bajy, a KOjU CAAPKU
AQHAIMTUYKA KOHTA KOjUMa Ce KIbH)Ke MOPEe3H, TaKCe U HaKHa/e Ha MOTOPHA
BO3MJIa, IOPE3U Ha ymnorpely, ApKarme U Hollekwe Aobapa, penmy6auyke
TaKce M HaKHa /e Ha moceGHe MPOM3BO/e U MoceGHe aKTUBHOCTH, HAKHA/Ie 3a
kopuirheme fo6apa of ONLITEr UHTEPECA, KOHIECUOHE HAKHA/le U GOpaBUILHE
TaKce, OMUITUHCKE W IPajiCKe HaKHA/eE, OMIITUHCKE W I'PAaZICKe KOMYyHa/lHe
TaKce, HAKHa/e 3a Kopuurherwe Ap)KaBHUX MyTeBa U HAaKHa /e 3a Kopulnherme
ONMIITUHCKUX TyTEBA W y/IKIa.> AHa/IM3a 3aBPIIHUX padyyHa OyiieTa Tux 28
jeIMHKIIA JIOKATHE CaMOYTIPaBe HaM je MOKa3aJia [ja je ’heHO MPOoCcevyHo yuemnhe
Y YKYITHUM Oy ETCKUM CPeJCTBHUMA Y 2022. TOAUHUA UBHOCHU IO 0,97%. CXOmHO
TOME, MOXKEMO Pa3/IMKOBATH jeJUHULE IOKA/THE CAMOYTIPaBe y KOjUMa je TO
yueurhe usHaz v ucnioz mpocexa. Y IpBy rpymy crnaja wux 15 (AaubyHap (1,01%),
Bauka Banauka (1,10%), Bauku ITerpoBsar, (1,07%), Cp6o6paH (1,14%), AnaTux
(1,15%), Bpwar (1,15%), Pyma (1,16%), Oyanu (1,20%), Cpemcka Mutposuua
(1,24%), Beuej (1,31%), KoBaunua (1,29%), Kawmka (1,37%), ComGop (0,98%),
Bp6ac (0,99%) u Cenra (1,36%)), ay apyry wux 13 (Cevam (0,44%), Manu Mo
(0,60%), KoBuH (0,46%), HoBu Kuexesar (0,67%), Yoka (0,70%), Bena Lipksa

21 Y. 158 3aKkoHa 0 GpUHAHCHU ALY JIOKATHE CAaMOyIIpaBe.

22 [lraBume, y [I1anaumTy y 3aBpIIHOM padyHY OylleTa 3a 2022. TOAUHY IPUKa3aHU CY
CaMo yKyIIHHU IPUXOAH U IPUMatba IIPeMa eKOHOMCKO]j KJlacu$UKalUjU Ha TpoLudppeHoM
HHUBOY, TaKO /la Cy MPUXOJH Of, TaKCe 3a ApXKake MOTOPHHUX APYMCKHUX U MPUKI/BYYHHUX
BO3MJIA IPUKA3AaHU Y OKBUPY I'PYIIe 714 — IOpe3 Ha Lo6pa U yCIIyTe.

23 Bup. g 17 [IpaBuiHuKa O CTaHZAPLHOM KIAaCHPUKALOHOM OKBUPY ¥ KOHTHOM TUJIAHY
3a Gyrrercku cucreM, Caywcbenu enactuk PC, 6p. 16/16, 49/16, 46/17, 114/17, 20/18, 36/18,
93/18,104/18,14/19, 33/19, 68/19, 84/19, 151/20, 19/21, 66/21, 130/21, 144/22, 26/23, 83/23, 118/23.

160



LI. IIserkoBuh Usetwnh, JI. BatypaH | cTp. 149-168

(0,72%), Bau (0,78%), Kyna (0,78%), Tuten (0,83%), Upur (0,86%), Ana (0,90%),
OmnoBgo (0,92%) u Hosu Beuvej (0,95%)).

AHanusa noA3aKOHCKMX aKaTa 20 je JUHHULA JIOKaTHe caMoyTipase (gecer
y KOjuMa je 0Ba TaKca y 2022. TOAWHHU OM/Ia HajU3JAIIHHja U JeceT y KojuMma
je 6uia HajMarbe U3JAIIHA) HAM je TOKasaja /Jja ce JIOKaJIHe BJIACTH HUCY
omnpeJesprBaJe 3a yBohemwe HajBULIMX 3aKOHOM AONMYIITEHUX M3HOCA. Morio
6u ce pehu u fa y morneay BUCHHe OBe TaKCe He MOCTOje 3HaYajHe pas/inKe
nsmeby jeguHuIa 10KaTHE caMoyipaBe U3 ogabpaHor y3opka. Muubema cMo
Jla BUCHHA OBe TaKCe He yTHYe Ha ’heHY U3JAIIHOCT, jep je AMHUIIaMa JIOKaTHe
camoyIpaBe 1 HHje OCTaB/beHa IpeBeTnKa c1060/a y Morjie sy jeHOr pacroHa.

2.3. Takca 3a dpncare cpedcmaea 3a uzpy (,3abasHne uzpe”)

Taxkca 3a gpxame cpefcTaBa 3a UTPy HUje HUIITA PyTo Hero rnopes Ha
ob6aBpame oxpeheHnX 06IMKa MOCTOBHUX aKTHUBHOCTH. YIIPKOC 3aKOHCKO]
MoryhHoCTH, OHa HUje yBeJileHa O[] CTPaHe CBUX jeJUHUIIA JIOKATHE CaMOyTipaBe
Koje ce Hanase Ha Teputopuju All Bojsogune (Cy6oruna, Kamrmxka, Kyna,
[Mnangumre u XXurure).

Maxko je cBera HEKOJIMKO BUX Yy CBOjUM 3aBPILIHUM padyyHHMMa IPUKA3aJI0
yuenrhe oBe Takce y yKymHUM OyIeTCKUM CPeACTBHUMA, MOXXEMO 3aK/bYUUTH
[a je eH PUCKaTHU 3Ha4Yaj U3y3€THO CKPOMaH, CKOPo Mna 6e3HauajaH. Tako,
y Combopy ydyeurhe oBe Takce y yKYmHHUM OyIJeTCKHUM CPeACTBHMA Y 2022.
TOLWHHU U3HOCHIIO je 0,00036%, y Bpuiny 0,00055%, y baukoj [Tananum o,
o0011%, y bauy o, 0017%, y Pymu 0,0022%, y baukowm [lerpoBuy 0,0020%, y
Crapoj [TazoBu 0,0037%, a y CentH 0,0076%.

Paspasa enemeHata oBe TaKce u3BplIeHa je y onrosapajyhum
MO/I3aKOHCKMM aKTHMa CKYTIITHHA IOKAJTHUX BIACTH. Y CBAKOM OJ] TUX aKaTa
MpeLM3HPAHO je IITA Ce CBe CMATpPa CPeiCTBUMA 3a UTPY (,3a6aBHUM Hrpama’)
3a moTpebe mpuMeHe oBe Takce. Hajsehwu feo wux oy, ,3a6aBHe urpe” nogsogu
WTpe Ha pavyyHapuMa, CUMYJIaTOPHUMa, BUJe0-ayToMaThuMa, Gaumnepuma u
IPYTUM CIMYHUM HampaBaMa Koje ce CTaBJbajy y MOroH nomohy HoBLa Miu
KeTOHA, Kao U MHUKa0, 6unujap, cToHU $yn0ast U Apyre canydHe urpe (HIp.
Je4rju ayTOMOOHIN M KJIalKauLe, KOBUNU U Apyre CIMYHE HampaBe Koje
Ce CTaB/bajy y MOroH nmomMohy HOBIIA MM JKETOHA), y KOjHMa Ce y4YeCTByje y3
HAaIJIaTy, @ y KOjMa YYeCHHK He MOYKe OCTBAPUTHU JOOHUTAK Y HOBLLY, CTBAPUMa,
ycJyrama Mad ImpaBrUMa, Beh caMo mpaBo Ha jeiHY WJIM BHIEe GeCIIATHUX
urapa ucrte BpcTe. MamHHa Cy jeJUHHULE JIOKA/IHE CaMOYIIpaBe y KojuMa ce
oBa rakca riaha Ha rom6osny, cior u moxep anapare (bauku [erposa, Mpur,
Hosu KuexeBay 1 HoBa Lipwa). Y ¢BUM jerHUIIaMa JIOKAaIHE CaMOYTIpaBe
ca repurtopuje AIl Bojsonute, a Koje cy yBejie OBy Takcy, oHa ce maaha 1o
amaparty 3a 3a6aBHe urpe. TakceHH 0GBE3HUK je JIHIle KOje APXKH amapare
3a urpy, ogHocHo npupelyje 3a6aBHe urpe y npocropy. Oarosapajyhum
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MO/I3aKOHCKUM aKTHMa YTBpleHa je BUCHHA OBe TaKce, Koja ce Mo)ke miahartu
y AHEBHOM MJIM IIaK MECEYHOM HM3HOCY, C TUM Ja Cy ce IojeluHe jeJUHULIEe
JIOKaJIHE CaMOYIIpaBe OIpeJje inie 3a MPOIUCHBambe Pa3IMYUTUX U3HOCA, Y
3aBUCHOCTH OfI 30He y K0joj ce npupelyjy T3B. 3a6aBne urpe (unp. ComGop
u Bauka Tomona) u Bpcre cpepcrasa 3a urpy (amp. Hosa Lipma). TTojenune
jeVHUIIe IOKaTHe CaMOyIIpaBe yCTaHOBUIIE Cy ofpeljeHe mopecKe OJIaKIIHLe
Koz oBe Takce (Hmp. y CombGopy ce ymamyje 3a 30% 0OBe3HHLMA KOjUMa je
Jp)Kame 3a0aBHUX UT'Apa OCHOBHA Jie/IaTHOCT, a y Yok 3a 50% o6Be3HUIIIMA
KOjH MMajy TIOC/IOBHE TIPOCTOPHje Ha Cey).

3. 3aKJ/py4aK

HMako cprcku 3akoHopaBal, (OpMasHO TOBOPHM O TaKCaMa, KOZ,
¢dupmapuHe, Takce 3a Jp)Kakbe MOTOPHUX APYMCKHX U IPUKJ/bYyYHUX BO3UJIA
M TaKce 3a JpKame CpefCTaBa 3a UIpy CyLITHUHCKH Cce PajH O IOope3uMa.
Tome y mpuior roBOpH He caMO OACYCTBO HellocpelHe IPOTUBHAKHA/le, Hero
1 OKOJIHOCT Jla BbMIXOBa BUCHHA YeCTO 3aBUCH OJ, eEKOHOMCKe CHare TaKCeHHX
006Be3HHMKA, LITO KOJ TaKca He 6u Tpebano ga Oyze cay4aj.

Kako 6u mojegHOCTaBMO GUCKATHU CUCTEM M CMAmbUO PUCKATHO
ontepeheme moOC/NIOBHOr ceKTOpa, aluM M OrpaHUYMO MOTYhHOCTH 3a
IIPOM3BOJ/bHO MOCTyName JIOKAJHUX BJIACTH, CPICKM 3aKOHOAABal] je
3Ha4ajHO pepOPMHCAO JIOKATHE KOMYHaTHe Takce. [[pomeHe cy ce cacTojae,
MPBEHCTBEHO, Y CBOherby CMCTeMa JIOKAaTHUX KOMyHa/IHUX TaKCa Ha CBera Tpu
TaKce, OTpaHNYaBaky BUCHHe pUpPMapUHe U BeHOM HellZlahamwy of cTpaHe
06Be3HMKA ,Maje’ ekOHOMCKe cHare. [lourto je HaBegeHHM pedopmama
cMameH QUCKATHU 3HA4dj JIOKAJTHUX KOMYHa/THUX TaKca, Kao U3BOPHUX
MPUX0JA JIOKAJTHUX BJIACTH, MOXKEMO KOHCTAaTOBAaTH Za CYy OHe JOBese y
NUTake BUXO0BY QUHAHCHUjCKY ayToHOMUjy. HarMe, nako ce ry6uTak N3BOPHUX
MPHUXOZA 110 OBOM OCHOBY KOMIIEH30Bao noBehamem yderha T0KaIHUX BIACTH
Y YCTYIL/B€HUM IPUXOJHMA, HaBeJeHO pellerbe 0BeJIO je 10 Cy)KaBamba IbUX0Be
¢duHaHCHjCKe ayTOHOMU]e, Koja 6€e3 aJleKBaTHHX COMCTBEHUX CPeiCTaBa OCTaje
CaMo IIpa3HoO CJIOBO HA NAIUpY.

AKo ce UMajy y BUAY MOJALM O U3JALIHOCTH JIOKAJTHUX KOMYHa/THUX
TaKca, a /10 KOjUX Ce JOLIJIO y OBOM Pajy, MOXXeMO 3aK/bY4YHUTH [a je BUXOB
IOTIPUHOC GUHAHCH)CKOj ay TOHOMHjH OTIIITHHA U TPAioBa ca Teputopuje ATl
BojsoguHe npunnyHo ckpoMmaH. McTpakuBame je Mmokasaso jJa y Mmoraefay
U3JAMHOCTH $UPMapUHe TOCTOje 3HavajHe pasiuke usmehy jemunwnia
JIOKaJTHe caMoyIlpaBe Koje ce Hasa3e Ha Teputopuju All Bojsogune. YTBpauiu
CMO U Jia ce, y HajseheM 6pojy ciy4ajeBa, HajpasBUjeHMje je JMHUIIE TOKATHE
caMoyIpaBe MOT'y IOXBa/IMTH PeJIaTUBHOM M3JalrHolhy Takce 3a UCTULIAbE
¢dupme Ha mocsOBHOM mpocTopy. Hamme, on 11 ,pa3BujeHux” jeAUHUIA
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JIOKa/IHe caMoyTpaBe ca Teputopuje All BojpoguHe, y X 0caM NPUXOAH OF,
¢dupmapuHe cy U3HAJ IPOCEKA, A Y BbUX TPH UcIof nmpoceka. C gpyre cTpaxe,
aKo ce IMOCMATPA 19 ,HEPa3BUjeHUX" jeINHUIIA JIOKAIHE CaMOyIIpaBe Koje ce
Hanase Ha Teputopuju ATl Bojogune (u3 Tpehe v yeTBpTe TpyMe), y BUX 14
HpUXoAH o prpMapUHe Cy UCIIOA IPOCEKa, a y IUX IeT u3Haj npoceka. Og,
15 ,Cpefithe Pa3BHjeHUX" jeIMHUIIA JIOKATHE cCaMOyTpaBe ca Teputopuje All
BojBoauHe, y bUX fAeBeT pupMaprHa je U3HAJ IPOCEKA, a Y BUX IIECT UCIIOZ
Ipocexa.

AHanu3a NOJA3aKOHCKHX aKaTa 20 jelMHUIIA JIOKajHe caMOyIIpaBe
ca teputopuje All BojsonyHe HaMm je moKasaa Ja Cy ce JIOKajaHe BIaCTU
PeTKO oIlpe/ie/bUBaJle 3a YBohermwe HajBUIINX 3aKOHOM JONYLITEHUX U3HOCA
¢dupmMapuHe, OJHOCHO 3a IpeKopaueme THUX H3HOca. OHe Koje Cy TakKo
MOCTYMHJ/Ie MOTY Ce MOXBajJUTH peaTUBHOM u3zgaiHourhy dupmapuHe
(jemHa ox wUX je ,pa3BHujeHa’, a jegHa ,HepasBujeHa”). CBe je AMHMIIE TOKATHE
caMoympaBe U3 0flabpaHOr y30pKa NpH/p)KaBaje Cy ce 3aKOHCKUX HOPMH,
y CMHUCIY Ja Cy MPUINKOM ojpehuBama BucuHe pypMaprHe KOPUCTHUIIE
KPHUTEpHjyMe YCTAaHOB/b€HE 3aKOHOM (BpCTa /Ie/IaTHOCTH, 30HA Y KOjoj ce
JeIaTHOCT HaJ/Ia3u ¥ BeTMYKMHa IpaBHor uia). OHO LITO je you4/bUBO jecTe ga
Cy IIOjeiHe O BLUX IPUBHIIeroBaie ofpeheHe 3akoHOM H3y3eTe e/1aTHOCTH,
y CMHCITy IPONTUCHBalkha HUCKUX M3HOoca ¢pupmaprre. Takolhe, youeHo je na
Cy HeKe JieJIJaTHOCTH, KOje ce He MOT'y OKapaKTepHUCaTH Kao 3aKOHOM u3y3eTe
JleJTaATHOCTH, U3/ BOojeHe M3 OIUITeT PeXXMMa, M TO Ha Ha4WH /la CY 3 BHUX
YCTQHOBJ/bE€HU IPUINYHO BUCOKU U3HOCH $prpMapHrHe. MlaKo Haue1HO OCHOB
3a TaKBO IOCTYyIame IOCTOjHU Y 3aKOHY, KOjU JOIYIITA Ja Ce MPUJINKOM
ozxpehuBara BUCHHe JTOKAaTHUX KOMYHa/THUX TaKca MPOMUCYjy PAa3THYUTH
M3HOCH y 3aBUCHOCTH OfI, BPCTe JieTATHOCTH, He MOXKeMO Ce OTeTH YTHUCKY Jia Cy
TaKBa pelleba II0CTaB/beHa KaKo OU ce ONTePeTHIH, O HOCHO IIPUBUJIETOBaIN
TayHo ofgpehenu npuBpesHu cy6jekTu. [lakie, HaKo cy ce mMpoMeHaMa 3aKoHa
o puHaHCHpay JIOKaIHE CaMOYyIIpaBe HeCYMIBbUBO CMambHIe MOryhHOCTH 3a
MPOM3BOJBHO ITOCTYIIakbe IPUIMKOM YBolea GprpMaprHe, OHe U lajbe II0CTOje,
jep ce y HEKUM jeJMHHMIIAMa JIOKaJ/IHE CaMOYIIpaBe 3a ofpeleHe femaTHOCTH
LIM/bAHO IPOIIHCYjY jaKO BUCOKH, OJHOCHO HUCKHU M3HOCH pupmapuHa. Y
Be3U ca IPeTXOJHO HaBeJleHUM, MOXXe Ce IIOCTaBUTH NTUTakbe /1a JIU ce PaJy O
JUCKPUMHMHATOPHOM TPeTMaHY, OZHOCHO /ia JTX MMa OCHOBA 32 UHTePBEHIIUjy
YcraBHor cyga.

Y norneny yTuuaja BucuHe pupMaprHe Ha BeHYy U3JALIHOCT, JOLUIIA CMO
[I0 3aKJby4Ka [ja OHe jeiUHMIIe JIOKa/IHe CaMOyIIpaBe y KOjUMa je U3JalIHOCT
HCIIOZ IIPOCeKa HUCY YBOAMJIE MAKCUMAJIHO JONYyIITeHe M3HOCe GpUpMapHHa,
Ia YaK HU pupMapuHe Koje cy GIIMCKe TOM U3HOCY. /lakiie, HajBUIINU N3HOCH
dupmapuna koju ce cpehy y oBoj rpynu jeguHuIa IOKaIHE caMoyIpaBe
Cy 3HATHO HIDKM O, H3jBHIINX M3HOCAa ¢pUpPMapHUHa KOjU Cy IPOIMUCAHU Y
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jeAMHWIIAMa JIOKaJIHe caMOyIIpaBe Koje ce MOTY IIOXBAaJIUTU pelaTUuBHOM
uspamnonrhy ose gak6uue. Camo uaycrtpanuje paau, y Bpbacy, y kojem
je U3/alIHOCT M3HAJ, MPOCeKa, cpeAra MpaBHa aula muahajy ¢pupmapuny
Y HW3HOCY OJ 110.000 OuHApa, a y Cpemckum KaproBumma, 10KaTHO]
CcaMOyIpaBH y K0joj je U3JalrHOCT pUpPMaprHe UCIIOA IIPOCeKa, OKO 60.000
JUHapa. YOYM/IM CMO M Ja Cy IojeJHHe jeAUHUIle JIOKa/THE CaMOyIlpaBe
KOje ce He MOT'y MOXBaJIMTH M3fawHoihy drupmapriHe mokasaje MPUIXIHO
HeMapaH OJHOC IpeMa HbeHOj HaraTy (HIp. HUCY je HanahvBajie TOKOM
ozpebheHor BpeMeHCKOT mepHoja, YCTaHOB/baBaJle Cy MOPeCKo ocnoboheme
32 HOBOOCHOBAaHe MpHUBpesiHe cy6jeKTe y MPBOj FOAMHU MOC/IOBawma). Ja nmu
je TaKBO TMOCTyIMame Je0 TAaKTHKe MoMohu MpHUBpeJHOM CEKTOPY WU Le0
cTpareruje ocjaamarma Ha TpaHcdepe LieHTpaTHe BIACTH, pPaju Ao0Hjarmba
MOJIMTUYKe MO/ pIIKe KOJ, JIOKA/IHUX IJlacayda, OCTaje HejacHo.

JlaTu HeBOCMUCIIEH OATOBOP HA MUTame KOjU Cy TO GAKTOPHU KOjU
yTHYY Ha U3JALUIHOCT pUpMaprHe HUje je AHOCTABHO, jep OHa 3aBUCH O, 1ejCTBa
Beher 6poja paxropa. Tlpunrkom Tymadyera pesynTaTa KOju Cy JOOHjeHU
JoBohemeM y Be3y pa3BUjeHOCTH OINIITHHA U IPaZioBa U GUCKATHOT 3HAYaja
¢dupmapuHe, Tpeba UMaTH y BUAY Za je TIO3aKOHCKU aKT KOJUM je CIIpOBeieHa
cucTeMaTHU3allyja JIOKAJIHUX BJIACTH Ha OCHOBY Pa3BUjeHOCTHU JOHET IIpe
JleceT rOIMHA U Jla Cy ce CTBapH y MeljyBpeMeHY IPOMeHMJIe, y CMUCITY Ja Cy
HojeJVHe jeJUHUIIE JIOKATHE CaMOYIIpaBe ycIese Aa ,IPUBYKY" IIPUBpeaHe
aKTUBHOCTH Ha CBOje TEPUTOPH]e.

Y norneny Takce 3a ApXXarme MOTOPHUX JPYMCKHUX M IMPUK/BYUHHUX
BO3WIIa, Mel)y jeJUHUIIaMa JTOKaTHE caMoyTipaBe ca reputopuje ATl Bojsogute
He II0CTOje TOJIMKe pa3/IvKe Yy IIoTjiey U3JaIIHOCTH Kao LITO je TO CJIy4aj KOZ
¢upmapune. YuHu ce fa KOJ OBe TaKCe U3/ALIHOCT 3aBHCH, ITpe CBera, oj 6poja
PerucTpOBaHUX MOTOPHHUX JPYMCKUX U MPUK/BYYHUX BO3HUIA.

IlITo ce TH4e TaKce 3a fp)Karbe CpeJCTaBa 3a UTPY, beH GUCKATHYU 3HAYaj
je 3amcTa MapryuHasaH, Ia ce MO)XXe NMOCTAaBUTH IHUTae /1a JIU CY TPOLUIKOBH
weHor yrBphuBama 1 Haniate Behu of npukynbeHux npuxoga. [lopes rora, y
HOje JUHUM CJTy4ajeBHMa ce 300T HelpeLM3HOT JeHUHNCamka jaB/ba U AueMa
IITa Cce CBe TIOABOH MO ,3a6aBHe MTPe”, IITO CTBApa MPAaBHY HECUTYPHOCT KOJ,
00Be3HMKA. 360T MPeTXOAHO HaBeJeHOr, aJIk U NoTpebe Ja ce M0jeAHOCTaBU
duCKamHU CcHCTeM, HEeHO HeyBohemwe 0J, CTpaHe MojefMHUX JIOKAaTHUX
CcaMOYIIpaBa je NOTIYHO pa3yMsbuBo. OTyza cMaTpaMo /ia YKUAambe TaKce 3
Jp)Kame CpeficTaBa 3a UIPy Y 3aKOHY 0 GMHAHCHPalby JIOKATHE CaMOyIIpaBe
He 61 G610 TTOTpeLIaH 0Te3, OAHOCHO [ja leHO YKU/Iakhe He O1 IIPe/iCTaB/baio
Mepy Kojom 61 ce jour Buine ocnabuna GUHAHCHjCKA Ay TOHOMHja JTIOKATHUX
BJ/IACTH.

Ha kpajy 3ak/pydyjemMo sa CpricKoM 3aKOHOZABITY HUje OVJIO jeITHOCTaBHO
noctuhu 6ananc usmehy norpebe na ce nmojesHOCTaBU PUCKATHU CUCTEM
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U cMamu $UCKamHO onTepeheme MOCIOBHOr CeKTOpa, € jeAHe CTpaHe, U
moTpebe 3a mto Behum nsBopHuM npuxoauma, ¢ npyre crpane. Mimajyhu
y BUIY MPUPOAY JIOKAJTHUX KOMYHA/THHUX TaKCa U YHUHEHULY [Ja HHUXOBO
rmiahawe Hanasu Ha OTHOP MOPECKUX OOBE3HHMKA, U TO, MPBEHCTBEHO,
300T HeloCTojama CreljajlHe IPOTUBYCIyTe 3ay3BpaT, MUII/bEHA CMO Ja Y
6ynyhuocTu nenTpanna Binact Hehe MmemaTu perynatuBy y mpaBuy noBehatna
IHUXOBe U3JaurHocTu. PeaiHuje je oueknBatu fa he Hamopu 6uTtu ycmepeHu
ka nmoBehamy prckamHOr 3HaYaja HEKKUX APYTUX U3BOPHUX IPUXOJA, ITpe CBera
nopesa Ha UMOBUHY.
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PUBLICUTILITY FEESAS OWN REVENUES OF LOCAL
SELF-GOVERNMENT UNITS IN THE TERRITORY OF
AUTONOMOUS PROVINCE OF VOJVODINA

Summary

The process of fiscal decentralization, as a typical feature of contemporary
societies, implies the transfer of public functions and public revenues from higher
to lower levels of authorities in order to ensure the financing of the transferred
functions. The trend of fiscal decentralization has created the increased need
for own revenues of local self-government units. The rates of these revenues are
determined by local authorities, either independently or in line with the statutory
limits. In the Republic of Serbia, own revenues of local self-government unit include
different local public utility fees. In this paper, the authors deal with the financial
autonomy of local self-government units observed through the lens of local public
utility fees, (i.e. their yields), whereby the research will be limited only to the local
self-government units in the territory of Autonomous Province of Vojvodina.
The authors will also attempt to determine the factors that affect the rates and
abundance of these revenues of local self-government units.

Keywords: local public utility fees, fee for use of advertising boards, fee

for motor vehicles and trailers, except agriculture vehicles and machinery, fee for
gaming assets.
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H3BPINEKHE HA HEIIOKPETHOCTH HA KOJOJ HHUJE
YIIHCAHO IIPABO CBOJUHE U3BPLHIEHHUKA

Ancmpaxm: [Iponycm usspweHuka da ynuwe ceoje npago céojuHe Ha
HenokpemHocmu Huje npenpeka odpehugarsy uzepwera y npaguma
enmumema bocHe u Xepyezosure. M noped moea, 3602 ycaosmasara
cnpogoherba uzspuwera ynucom npasa u38pueHUKa Ha HenOKPemHocmu,
saxceha npoyecHa npasuna He mo2y ce cmMampamu adek8amHum
HopmamueHum odeosopom domahux 3akoHodasaya Ha nompeby
mpaxcuoya uzspwerba da ce HAMUPU, HAPOHUMO Kada U3BPWeEHUK Hema
dpyzoe npedmema koju 6u ce moeao npedaoxcumu 3a Hamuperse. Y
pady ce, ynompebom HayuHe memodoio2uje, pasmampa u npoyjersyje
aKkcuo0wKa 8pujedHOCM 3aKOHOOA8HUX pjewera NUMAara U3epliersa
Ha HeNoKpemHOCMu Koja Huje ynucaHa Kao C80juHd U38pWeHUKd Y
domahem npasy, me u y npasuma odabpaHux dpxcasa oKpyxicerbd.
Ananusom cy o6yxeahere o6je cumyayuje — kada ynuc npasa usspweHuka
UMa KOHCMuMymueHu, Kao u kada OH uma 0eKaAapamugHu y4uHaK Ha
He2080 cmuyarbe npasa. 3akyyje ce 0a epemeHcKa kopeaayuja udmehy
mpeHymka odpehusarba uzepwerba Ha HEYNUCAHOj HeNOKPemHocmu
U mpeHymKa ynuca u3gpweHuKkd Kao HeHo2 81aCHUKa demepMuHulue
Hajmarbe mpu moeyha 3akoHodasra modena odpehusara uszspwersa.
Csaku 00 youeHux modena Kojuma ce npuHyOHO HaMUPerbe MPaxicuoyda
u3Bpulerba yca06/6a8d NPemxo0HUM YyNUCOM U38PWEHUKOB02 NPABA HA
Henokpem+ocmu mozyhe je ynanpujedumu, uau pjewasarsem npob.rema
ejukacHoz npubaebarba OCHOBA 3a YNUC NpAsd U38PWEHUKA, UAU
omozyhasarbem nposohera niwenudbernoz nonuca y cumyayuju kada je
npubasbarbe U3BpWEHUKO802 MUMYIYCd, d MuMe U yNuc He20802 Npasd,
Hemozyhe 3a mpaxcuoya usspwetsa.

Kmwyune pujeuu: ynuc Henokpemuocmu, odpehusarbe usepuiersa,
nbeHudbeHu nonuc HenOKpemHocmu.
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1. YBO,Z[Ha 3alld)Kaba

OrmuiTe je mpaBMJIO O LY)XHOCTH TPAXKHMOLA /1 TIPHje i JIOTY 3a U3BpLIeHhe
MMPUJIOKH W3BOJ, U3 pervcrpa HEMOKPEeTHOCTH Kao [OKa3 O CBOjUHU
M3BpIIEHUKA, Ja OU Cy/ MOrao ofpesuTH u3BpLIetbe.! CMaTpa ce Ja je 0BO
jellaH o7 HajBAYKHUJUX TIPUJIOTA KOjuM Tpeba a Gyze cHabjeBeH mpujeior
3a usBpurewe (Keua, Craposuh, 2004: 628). 3a ogpehuBatwe usBpiema Ha
HEMOKPETHOCTH TPaXKWJIall U3BPLIEHha, OCUM ITPaBa CBOjUHE, MOXKe J0Ka3UBaTH
MOCTOjathbe U3BPIIEHUKOBOT TIpaBa pacrojiarama HermokpeTHoirhy Koja je y
PerucTpy ynucaHa Kao gpyurrseHa csojuna (Triva, Belajec, Dika, 1980: 162).
W y nomahoj cynckoj mpakcu HeKa y)ka oBjaurherma of, CBOjUHE TPeTHUPAjy
ce Kao CBOjHHA YKOJIMKO Cy YIIMCaHA Y eBUJeHIMjy. Tako ce perucTpoBaHO
MpaBo M3BPLIEHMKA Ha TPAjHO KopHlrheme HEMOKPETHOCTH M3jeHadaBa ca
CcBOjuHOM.> M yIuc 1ocjeia U3BPIUIEHUKA Y U3BPITHOM ITOCTYTIKY U3jeHaYaBa
ce ca ceojuroM.? Ca jpyTe CTpaHe, yIIMCAHO IPAaBO U3BPILIEHNKA Ha Kopulrhemwe
HEIOKPETHOCTH KOja je y APYLITBEHOj CBOjMHH He CMaTpa ce Y TPaKCH IPaBoOM
Ha KOjeM ce MO)Xe O/IpeAVITH U3BPILIEeHe IPpeMa bheMy.*

1 Y. 70, cT. 1 3aKOHA 0 U3BPUIHOM NOCTYNKY, Cayxucberu enactuk Penybauke Cpncke, 6p.
59/03, 85/03, 64/05,118/07, 29/10, 57/12, 67/13, 98/14, 5/17, 58/18, 66/18, name y Tekcty: 31U
PC u 3akoHa o u3BpiHOM NocTynKy, Cayscbere Hosune Pedepayuje Bocte u Xepyezosure,
6p. 32/03, 52/03, 33/06, 39/06, 39/09, 35/12, 46/16, 42/18, name y Texkcry: 3UIT PbuX.
3akoHopaBal y Peny6auiy Cprckoj y oBoj ogpes0u HeNPUMjepeHO KOPUCTH TEPMUH
3eMbUWHA KIbU2A, UAKO je yeBajarkbeM 3aKOoHa O IpeMjepy U Katactpy, CayxcbeHu enacHuk
Peny6auke Cpncke, 6p. 6/12,110/16, 22/18, 62/18, 95/19, 90/23, dawe y mekcmy: 3ITK PC, joru
071 2012. TOJJMHE yBeJeH KaTacTap Kao jeJUHCTBeHa eBUJEeHIIMja O HEIIOKPETHOCTHMA U
CTBapHUM [PaBMMa Ha kuMa (8. 4. 4, .1 3[IK PC). Y Pepepanuju BocHe u Xepuerosuse
3a/PXKaH je CUCTeM 3eM/bULIHMX KEbUTra Kao eBUAEeHIIMje IIPaBa Ha HETIOKPETHOCTUMA (8.
ofpeady Y. 1 M YL 2, CT. 1, Ta4. 1) 3aKOHA O 3eM/BMIIHUM Kiurama, CayxcbeHe HoBUHe
Pedepayuje Focte u XepyezoguHe, 6p. 58/02, 19/03, 54/04, 32/19, 61/22, dane y mekcmy:
33K ®buX).

2 B. Pjememe OxpysxHor cyzaay Bawoj Jlyunu y npegmery 6p. 710 M 204459 15 I'x. Y oBom
npesMeTy KOHCTAaTOBAHO je Jja U3Ba/laK M3 eBUJeHIHje KOjUM ce JJoKa3yje TPajHoO IpaBo
Kopulrhema HEIOKPETHOCTH Ha Me U3BPLIEHHNKA Tpeba MPUXBATUTH Kao JOKa3 0 TOMe Jja
je U3BPIIEHUK BJIACHUK 3rpajie U 3eMJ/bULITA UCIIOJ 3rpafie Koje CIY)XU BheHOj YIIOTpeOH.

3 Ympeamery 6poj 75 0 M 027023 15 'k, OcHoBHU cyn y Mpkowuh I'pazny je pjememem og,
31. 01. 2013. OJ,peJ 10 U3BpIleHhe Ha HeMOKPETHOCTH Ha KOjOj je Y U3BPLIEHUK YIIMCaH Kao
mocjefHuK. Pjememem OxpyxHOr cyza y bamoj /lynu og 08. 02. 2019. y npegmery 6p. 75
0 1 006049 18 [k moTBpheHO je MpBOCTENEHO pjelllere 0 U3BPILIEkbY, a IpeMa KojeM YIIHC
IpaBa Kopulrhemwa y JTUCT HEIIOKPETHOCTH He CIipedyaBa crpoBolhemwe nsBpiemwa. Pagu
Ce 0 HeMOKPETHOCTH Ha o py4jy omuTuHe [llunoso. Y 06je cutyauuje, HEMOKPEeTHOCTH
ce HaJla3e Ha IIOAPY4jy Ha KOjeM ce He BOAM perucTap npaBa Ha bUMa, Beh camo karacrap
Kao perucrap HelmoKpeTHOCTH, OZHOCHO paJiu ce O TMOoJpydYjuMa Ha KojuMa He MOCTOjU
ypezHa eBUJeHIIMja.

4 B. Pjemwemwe OxkpysxHor cyga y bamoj Jlyuu, ox 20. 02. 2018. y npegmery 6p. 71 0 U
241288 17 I'x. Y oBOM mpeamerty cyg, je 3ay3eo cTaB Aa GM TpaXKulal U3BpLIEHA Tpe6ao
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[Ipujennory 3a usBplieme MOXe Ce yI0BO/BUTH U YKOJIHUKO je IIPaBo
Ha HEMOKPEeTHOCTH YIIMCAaHO Ha APYTo /HIe, a He Ha u3BpiueHnkKa. OBo mop,
YCJIOBOM [1a CY, IO YTBphHBatby U3BpLIEHUKOBE UMOBHHE, a TPeMa YIaHy 37
3UII PC/3UIT ®buX ncnyweHH yCI0BU 3a IPOMjeHY CTaka y eBUIEHIIUjU Ha
HA4MH J]a Ce UCTAa MOXKe YIIUCATHU KAao CBOjUHA U3BPLIEHUKA.>

H3Bpineme ce MOXKe OIpeIUTH M HA HETIOKPETHOCTH KOja HHje YITHCaHa
y perucTap, AaKJie, UaKo HUCY UCITylbeHH YCJIOBU IPONUCAaHU O peIOOM 4IaHa
70, ctaB 2 3UTT PC/3UTT ®BuX (Petrovi¢, Suvlasnistvo treéeg lica na predmetu
izvr$enja kao pravo koje (ne) sprecava izvrsenje, 2023: 220).

V3 HaBejleHMX 3aKOHOJABHUX 0oZjpeZiaba MPOM3/1a3H TO a MOXKe HACTATH
HEKOJIMKO XUIIOTETHUYKUX CUTYallMja YKOJIHMKO HEMIOKPETHOCT Ha KOjoj ce
npezJlayke U3BpIIeHe HYje eBUAeHTHPAaHa Kao CBOjUHA U3BplIeHUKa. [IpBa
je KaJa perucrap npaBa Ha HEIIOKPETHOCTHMA IIOCTOjH, a/IM HEIIOKPETHOCT
HUje yImHMcaHa Kao CBOjuHa m3BpuieHHKa. OBO je cuTyalmja Koja HacTaje
M3BPIIEHHKOBUM HEMapHUM IOHAIllakbeM IpeMa yIHCY CBOT MPaBa, HaKo je
OH CaBjeCTaH W 3aKOHUTHU NOCjeJHUK. JIpyra je cuTyalyja Kaja je perucrap
IpaBa Ha HEITOKPETHOCTHMA OCTOjao ¥ HETIOKPETHOCT je O1Jla eBUJeHTHPpaHa
Kao M3BPILIEHUKOBA, ajIk eBHAeHIIMje Y BpUjeMe MO HOIIema MpHjeliora
3a M3BpIlIeme HeMa, HUTHU TPa)KWJall U3BpLIeka UMa [JOKa3 O CBOjUHU
usBpureHuka. OBo je cuTyanuja Kaza je nocrojeha eBugeHMja YHULITEHA
vy oumrteheHa, ay je U3BHjeCHO HeHO IOHOBHO YCIIOCTaB/bakhe Y CKOPHjeM
BpeMmeHy. Tpeha curyanuja je ma perucrap npaBa Ha HEIOKPETHOCTHMA
HHKaJ,a HYje [I0CT0jao Ha IO PYYjy Ha KOjeM ce Hajla31 HeIIOKPeTHOCT, HUTH
OH IIOCTOjH y BPHjeMe N0AM3aka MPHje1Iora 3a U3Bpliemme.® Y 0BOj CUTyaluju
He MOXXe ce HU ca curypHourhy 3Hatu ga v he eBuzeHyje nkaga 6uTu.

HemocTojake 3aKOHOZABHOT OKBHpA IOjMa BAaHKBIDKHE CBOjUHE
y AoMaheM nmosuTHBHOM IpaBy yC/IOBUIIO je BbeHa pPas3/IMYMTa IOMMama Yy
mpaBHOj TeopHuju. Hanme, oBaj mojam Besyje ce 3a CUTyanujy Kaia U3BPILIEHUK
CBOje IIpaBO Ha HEKPeTHUHHU HHje yIHCao, HaKO OH MMa IIpaBHU OCHOB 3a
YIIUC U TOCTOjU eBUEHIHja, IPU YeMy OU yImHUC MMao JeK/JIapaTHUBHO, a
He KOHCTUTYTHUBHO AejcTtBo (Mutapdi¢, 2020: 26). Hexu nak ayTopu mnojam
BaHKIIKHE CBOjUHE MOBE3Yjy Ca CUTYAIMjOM IZje CTHIIaal, HeKpeTHUHe

cavyeKaTH Ha pjelierbe 0 GpUcamy ApYyLUITBeHe CBOjHUHE, T€ U HA YITUC CBOjUHE U3BPIIEHUKA
Ha NpeJMeTHOj HETIOKPETHOCTH.

5 Y. 70, ct. 2 3UIT PC/3UIT PbuX.

6 Mako ce YMHM Kao XUIIOTeTUYKA, OBaKBa CUTYyall1ja IIOCTOjH Y MHOTHM ONIITHHAMa Ha
TepuTOpHju 06a mocMmaTpaHa eHturera bocHe u XepuerosuHe. Herocrojame perucrpa
MpaBa Ha HEMTOKPETHOCTUMA je/iaH je of oMeTajyhux pakTopa y pa3Bojy TaKBUX ONMIITHHA.
OBo, 6ygyhu ga 36or HeMoryhHOCTH KOHCTUTYyHCaBba XUIIOTEKE HA HEMTOKPETHOCTHMA
Ha TUM MO pyYjuMa u 6aHKe nsbjerasajy racuparme Kpegura cTaHoBHUIITBY. Takohe je
OTe)XaH U IPOMeT TAaKBUX HEIIOKPETHOCTH.
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CBOje IIPaBO HUje YIIMCA0 Y perucTap, MaKo je perucTap yCTpOjeH, Te HaKO OH
nocjenyje TUTYIYC, a yImuc 6M MMao KOHCTUTYTHBHU KapakTep (Velié, Grgid,
2018:153)7 Y HEZOCTATKY U3PUYMTOr 3aKOHCKOT PETY/IHCaha U, TIOC/beZUIHO
TOMe, HeyjeJHaueHOT TeOPHjCKOT IONMMabha MojMa BAHKIbIKHE CBOjUHE, HUTH
jefHa o HaBeJeHUX CHUTYyalluja IOMeHyTa y OBOM pajy Hehe ce Be3aru 3a
110jaM BaHKbBHIKHE CBOjHHE.

2. OcBjeT/paBatbe MpoOOIEMa 32 HCTPAIKUBAHE
M METOA0JIOLIKE HAalIOMeHe

Jomahu 3axkoHcku okBup omoryhaBa mokperamwe u ogpehuBame
M3BpIlIeka Kao NpBy ¢pasy U3BPLUIHOT MOCTYIIKA U HAa HEITOKPETHOCTH Koja HHje
yIMCaHa y jaBHU perucTap Kao CBOjUHA U3BpIlIeHNKA, MaKO II0CTOje YCI0BU 3a
ynuc. OppehuBamwy nsBpuiera He CMeTa HU TO IITO HEIIOKPETHOCT YOITLITE
HUje YIIMCaHa Y jaBHU perucrap, 61o /a je U3BUjeCHO HheroBo YCIIOCTAB/balbe,
aKO PerucTap He MOCTOjU y BpujeMe ozpehuBama usBpuiewa, 610 1a oH
HHUKaJ,a HUje TI0CTOjao, HUTH je n3BHjecHo fa he ra nkaza 6utun.®

daza cnpoBohemwa U3BpIIEHa, OLHOCHO NMpeJy3MMakke HU3BPIIHHUX
pazmwu, MehyTuM, 3aBrCH Of TOTa A JIY je TPAaXKHJIal, U3BpIlIeha YCIHO Ja
U3[ejCTBYje YIUC U3BPUIHMKA Kao BJaCHUKA Ha HEMIOKPETHOCTH, UJIU HUje.
[InTame je 3anpaBo 0 K0joj 0 HaBeJleHUX XUITOTeTUUKUX CUTYall{ja ce paju.
Hawuwme, Tewko je ouexkuBatu ga he U3BplIeHUK KOjU 10 TPeHYTKa oapelhuBama
M3BpIlea HYje MOKPeHYyo NMOCTYIaK yI1ca YYUHUTH TO HAaKOH LITO je ca3Hao
Jaje cym onpenuo usBpliemwe. Tpaxkuial U3Bpllewa, MehyTrum, nma npaBHu
HMHTepecC, a ¥ 3aKOHOAABALL ra oByalrhyje Ha TO Ja OH y IPONMCAHOM POKY
Ofi IaHa JOHOIIEeHa pjellerha O M3BPILIEHY IMOKpPeHe MOCTYIMaK yIrca mpasa
M3BplIeHHKa Ha HeIIOKPeTHOCTU IIpeZiMeTy U3BpliIema, a eBUeHI1ja II0CTOjU.”

Y pany he ce pasmarpatu 1 TO Ja 1M ce oxpendaMa MO3UTHUBHOT
IpaBa aleKBaTHO HITUTH MHTepec Tpa)kuolla U3Bplieka 32 HAMHpewbe Ha
HeIMOKPEeTHOCTH KOja HUje YIIMCaHa y jaBHU PerucTap yc/be/ U3BPIIeHUKOBOT
HeMapa IipeMa CBOM IIpPaBy, a Y CUTYyallUju KaJla TpaXkual, u3BplIiernha HeMa
MOTyhHOCT /ia peAIOKU APYTH MpegMeT U3BpLIeha. 300T OrpaHUYeHOT
o6uMa paza, ucTpakxuBamwe Hehe 0OYyXBaTHUTH aHA/IU3y CUTYyallHje Kaja
M3BPILIEHUK HHje YITUCA0 CBOje MPaBO Ha HEMTOKPETHOCTH 300T HEIIOCTOjama

7 Y CpIicKoj IPaBHOj TEOPHjH y3HMMa Ce /la je BAHKHHM)KHA CBOjUHA T10jaM KOjHu Tpeba
Be3aTH 3a CUTYALMjy KaZla TUTY/IAp HUje U3 00jeKTUBHUX Pasiora y MOryhHOCTH yIucaTH
CBOje MpaBo, Kao LITO je CUTyaliMja HEMOCTOjakha PerucTpa HeKpeTHUHA Ha ofpeheHom
MOJPYYjy, a1 He U 33 CUTYalHjy Ka/id je IPONYLITakbe [ja Ce YKIFKH MPABO Ha HEKPETHUHU
HCKJBYYHMBO MOC/beuIa HeMapa Tutynapa (CreBanosuh, 2022: 403).

8 Tako npousnasu u3 cmucaa odpedbe 4. 113, ct. 1 3UIT PC/3UIT dbuX.
9 Y. 113, ct. 5 3UIT PC/3UIT PbuX.
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perucTpa Ha ToM nogpyyjy. Pag ce nehe 6aButu HU cuTyanujoM y K0joj Ha
MOJPYYjy Ha KOjeM ce HaJjla3h HEIOKPETHOCT HUKa/Jla HUje MTOCTOjao jaBHU
perucTap HUTH je U3BHjeCcHO Ja 1 he OUTHU ycIlOCTaB/beH.

[Tpukasanu he 6uTHn HeKM MAEHTUPUKOBAHU 3aKOHOZABHU MOJEIH,
NPBEHCTBEHO BPEMEHCKOT O HOCA ofipelBatba U3BpLIEHa U YITHCA U3BPLIEHU-
KOBOT ITpaBa CBOjHHE Ha HEMOKPETHOCTH, a KOjH Cy Ce yKas3alu yrnorpebom
ynopegHonpaBHe MerTofe. buhe gata mHxoBa akcHoOJIOLIKA IIpOLjeHa
Ca acIeKTa 3alITHTe MHTepeca TPa)KHolia M3BplIema Ha HaMHpewe Ha
VIMOBUHH M3BPIIEHUKA, KaKo OU ce foMahuM 3aKOHOZABLMMaA pacBHUjeT/INIa
nmpoGeMaTHKa U yKa3a o Ha ONITUMAaJTHa MPOoIeCHa pjeliema 3a Heke Gyayhe
3aKOHOJaBHe UHTepBeHIlHje.

Pap je ctpykTypanHo noctaBsbeH nmo IMRaD ¢dopmaTy'™ cBojcTBeHOM
er3akTHHUM HayKaMa, a KOju je, Kao wTo he 6uTH mpuKasaHo, ynorpe6/bpuB
Y KOZ, MCTPAXXMBaMa JPYLITBEHUX pEeHOMEHA, K0 IITO je MPOLeCHOIPAaBHU
WHCTUTYT U3BpLIeHa Ha HEIIOKPETHOCTH KOja HUje YIIMCaHA Kao CBOjUHA
n3BpumeHnka. Kop oBako mocTaB/beHe CTPYKType paja, pe3yaTaru
HCTPaXUBamwa, IopeJ, yBOAHOT U METOZ0JIOIIKOT 1MjeIa, IPUKa3aHHU Cy y BUAY
norsaBska 3. Pe3yntar ncrpaxkrBama — MieHTHOHUKOBaHM TO3UTHBHOIIPABHU
Mogenu oapehrBama u3BpiIeba HA HETOKPETHOCTH HA KOjOj U3BPIIEHUK HUje
yImrcaHo npaBo cBojuHe. OBO MOT/IaBJbe MOMje/beHO je Y TPH MOLHACIO0B], a
CKJIIHO TPU yOU€Ha 3aKOHOJaBHA MOZea ogHoca oapehuBama usspuema
Y yIvca U3BPIIEHUKOBOT MPaBa, U To: 3.1. Mozen oapehuBamwa usBpiiema Ha
HEeMOKPEeTHOCTH IpHje yIHca IpaBa U3BPILIEHNKa, KOjU je youeH y foMahem
MO3UTHUBHOM IIPaBy, 3.2. Mozen ogpehrBama nsBpliema HAKOH yIMca IpaBa
U3BpIIEHUKa U 3.3. Mozien cipoBohema I/beHUI6eHOT MON1Cca HETTOKPETHOCTH
Ha K0jOj HHje YIMHMCAaHO MPAaBO M3BPIIEHNKA, a KOjU Cy UAeHTUPUKOBAHU Y
IpaBMMa MMOCMATPAaHUX JpXKaBa OKPYXemwa — y peny6nukama Cpouju u
XpBarckoj. Y oKBHpPY 4YeTBPTOT IOIJIaB/ba M3BPILEHA je TEOPHjCKO-aKCHOJIOIIKa
NpoljeHa UAeHTUPUKOBAHUX MOJea, AOK Cy Ha Kpajy IpeAcTaB/beHa
3aKJby4YHa OlNa)XKama.

3. Pe3ynTar ucrpakxuBamwa - nJeHTUPUKOBaAHU
MO3UTUBHONPAaBHU MojJeu oxpehuBama
H3BplIekha Ha HEMOKPETHOCTH Ha KOjOj N3BPLUIEHUK
HUje YIINCAOo CBOje IPaBo CBOjHHEe

HopmaruBHo-m0ormMaTcka aHanusa gomaher mosuTusBHOr mpasa, Te
1 yHnopeJHONpPaBHU IPUCTYIl TeMHU pajia yKasaud Cy Ha TPU 3aKOHOZABHA
Mogena ogpehuBama U3BplIekHa Ha HEIIOKPETHOCTH KOja HUje YIHCaHa Kao
CBOjMHA U3BpIIEHNKa, Beh HeKor pyror inia, MaKo MOCToje yC/I0BY 3a YIUC —

10 Introduction, Methods, Results and Discussion/Conclusion (Codina, 2022: 98).
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M3BpLIEHUK UMa titulus 3a ymuc cBor npasa u clausula intabulandi, Te mocToju
eBUIeHIUja Ha TOM IOJPYYjy.

3.1. Mozen ogpehuBama nsBpurera Ha HEIOKPETHOCTH
npuje ynuca IpaBa U3BpIIeHHKa

Kaga Tpakmian wusBpliewma IpejoXH HENOKPeTHOCT Ha KOjoj
HHje YIHCAaHO MPAaBO CBOjUHE U3BPLIEHUKA MAKO MOCTOoje U tiutlus 3a ymuc
U eBUJEeHIMja HEeMOKPEeTHOCTH, y AomaheM mpaBy jesHooGpasHo y o6a
mocMarpaHa eHTuTeTa — y Peny6aunu Cprickoj u 'y Pemepanuju bocue u
XepueroBuHe — yCBOjeH je KoHIenT MoryhHocTu onpelhuBarma u3Bpuiema
IpHje Hero 1ITO TPa)kyjal, U3BpIlemha U3/ejCTBYje yIIHC MpaBa U3BpLIeHHUKA."

3.1.1. [lpemxodHe HanomeHe

OnpehuBame u cipoBoljerse U3BpILIehba Ha HETIOKPETHOCTH KOja HUje
yIucaHa Kao CBOjUHA M3BPILIEHHKA PEryIMcaHo je oapenbdom wiaHa 113 3UIT
PC/3UTT ®buX. OBa oxpeznba obGyxBaTa CBaKy Of TPU HAeHTUPUKOBAHE
CHUTYyalMje — KaKo OHY Ka/la Ha U3BpLIEHHK HEMapOM HHje YITHCao CBOje IIPaBo,
Tako U 00je CUTyal[Mje KaJia je HeroCTojarhe jaBHOT PerucTpa pasyor UITo
HEMOKPEeTHOCT HHje YIHCaHa Kao werosa cBojuHa (Majkuh, 2020: 135).

HoMoTexHHMYKYU MOCMaTpaHoO, YOU/bMBA je HeyoOHUajeHa OMIIMPHOCT
onpenbe wiana 113 3UIT PC/3UIT dbuX (o6GyxBaTa ocam craBoBa). [lopeg,
TOra, OHA je TEPMUHOJIOIIKY HeJOC/beJHA M JIOTUYKU HeKoxepeHTHAa. CTaBOBU
YHYTap e YKa3yjy ce Kao KOHTPaJUKTOPHU je/laH APYTOM, ILITO MOXe OTeXaTH
IUXOBY IPUMjeHY ¥ YYMHUTH UX HejaCHUMaA.

Hauwme, npBu ctaB perynuiie To ga ce lex generalis ogpen6e 3akoHa
KojuMa je ypeheHn mocTymnak u3Bpiuermna Ha HEITOKPETHOCTUMA TIPUMjEYjy U
y IOCTYTIKY U3BpIleha Ha HeNOKPemHOCMUMA Koje HUCY ynucaHe Y 3eMJbUIITHe
Kipure.? [[pUIrKoM iUX0Be IIpUMjeHe, ToTpe6HO je, MehyTrm, y3eTu y 063up
u ofpern6e unana 113 3UIT PC/3UIT ®buX, xao nmpaBuna lex specialis, a wito je
Takohe U3pruunUTO NMpeABueHO y TPBOM CTaBy OBe ofpe6e 3aKOHa.

11 Y npaBy Peny6uke Cpricke, o/ 2021. TOJMHE HOTAPH 110 C/1y)XGEHOj LY)XXHOCTH, Y UMe
Y 3a pauyH CTPaHKe, OIMaX I10 3aK/by4Yelby IPAaBHOT II0CJIA YHjH je IpeMeT IIPeHOC HUIU
CTHIale NpaBa CBOjHUHE WM APYTUX CTBAPHUX IIPaBa Ha HEIIOKPETHOCTHMA, IIOAHOCE
3aXTjeB 3a YIUC Y jaBHY €BUIEHLHjy Paju cripoBohema 3aK/by4eHOr PaBHOT moca. (8.
oxpenby YiaHa 59, CT. 1 3aKOHA 0 HOTApCKOj cyx6u, Cryxcberu enactuk Peny6auxe Cpncke,
6p. 28/21). Ha oBaj HauuH pro futuro crnpeyasa ce a CTHILA0LM HEMOKPETHOCTH CBOJUM
HEMapOM OCTaHY HeyTHCaHU Y jaBHU perucTap. 360r HEmoCTojakha OBaKkBe ogpesde y paHuje
BaxxeheM mpomucy Koju peryuiie nocTyname HOTapa, MHOTO je CTUIa/Ialld HeIIOKPEeTHOCTU
jOII yBHjeK HeperucTpoBaHO Ha MOAPyYjUMa Ha KOjuMa IOCTOjU eBUeHIIja.

12 O HeadekeamHocmu kopuuwhene mepmunonozuje 3akonodasya y Peny6auyu Cpnckoj
6uno je pujeuu y ogom pady (supra ex fn. 1).
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Y Hape/lHOM CTaBY peryJIMCaHo je Aa yKOJIHKO ce Kao IpegMeT U3BpLIena
Ipe/JIOKU HEMTOKPETHOCT KOja Huje yNUCAaHa y 3eMbUWHY edudeHyujy (Harmiacuo
ayTop OBOTI TEKCTA), TPAXKUJIAL, U3BpllIeha he y3 npujessior 3a U3BpLIEHe
HOZHUjeTH doka3e dd je U3BPWEHUK HeH 8l1acHUK (HAaTr/IaCHO ayTOP OBOT TEKCTA).
Tpaxkunan usBplIea U3PUYUTO je oBralrheH U Aa, y CKIajy ca oApenooM
yaHa 37 3UI1, nokpeHe aZxe3MOHM MOCTYIAaK yTBphHUBaba U3BPLIEHUKOBE
nmMoBuHe.? OBa ogpeznba HUje IPUMjeH /bIBa KOJ, CBUX OCHOBA U3BPIIEHUKOBOT
CTHIIaKa ITPaBa CBOjHE HAa HETIOKPETHOCTH.

YKOIHKO je U3BPIIEHUK CTEKao IIpegMeT U3BPIleha IIPaBHUM II0CJIOM,
YIIPaBO je YIHC TOT MpaBa Yy jaBHY e€BU/EHIHjy TPEHYTaK Kajia ce CBOjUHA
cruye. 11 3aKOHOM rapaHTOBAaHO HadeJIoO IIOBjepema y jaBHY eBUAeHIHjY"
MMa 3a LIMJb IPOMOBHCake 3Ha4aja yIrca HeIIOKPeTHOCTH M lbeHOT BJIaCHUKA
3a cTUILlame ImpaBa Ha UcToj.'° Koa cTuama cBojuHe Ha OCHOBY NMPAaBHOT
[I0CJIa YITUC TOT [TPaBa MMa, aKJjle, KOHCTUTYTUBHHU KapakTep.” YipaBo 360r
TAKBOT JlejCTBa yIIHMCa yKa3dyje ce Ha MHoro Behu 3Hayaj jaBHe eBUAeHIIYje, A
He caMo Kao peructpa HemokperHocTH (Ernst, 2022: 739).® Huje HajjacHuje
Kako he Tpaxxuian usBplIema NpUjeIory 3a U3BpIIeHe IPUI0KUTH JOKa3
Jla je U3BPLUIEHUK BIACHUK HETIOKPETHOCTH KOjy je CTeKao IMPaBHUM II0CJIOM,
a kako To npenBubha oxpen6a unana 113, cras 2 3WIT PC/3UIT ®buX, ako
je 3a U3BplLIeHke NpeJioKeHa HETIOKPEeTHOCT Ha KOjoj HHje YIIHUCAaHO IIPaBO

13 B. un. 113, ct. 2 3UIT PC/ 3UIT PbuX.

14 Yn. 53, cT. 1 3aKoHa o cTBapHUM npaBuma, Cayxcberu enactuk Penybauke Cpncke, 6p.
124/08, 3/09, 58/09, 95/11, 60/15, 18/16, 107/19, 1/21, 119/21, mamwe y Tekcry: 3CIT PC. Ucty
onpezdy cafp)Ky U 3aKOH 0 cTBapHUM npaBuMa, Cayxcbene Hosure Pedepayuje Focke u
Xepyezosune, 6p. 66/13,100/13, 32/19, game y Tekcry: 3CIT PbuX.

O Tome gma j1u 6u ce, mope/, KiacuuHe ¢popMe, IIPaBHU M0CA0 KA0 OCHOB 3a CTHUIIAIbE
HEMOKPETHOCTHU MOTao 3aK/byYHTH U Y €JIeKTPOHCKOM 06/HKy, ynop. Radi¢, Pilipovié,
2020: 125.

15 Y. 55 3CIT PC/3CIT ®buX.

16 OBo He BpHjeJ1 Kajia ce paJy O CTULIAhY CYBIACHUIITBA, OZHOCHO 3ajeJHUYKe CBOjUHE
OGpayHMX CYNPY)XHUKA Ha HEMOKPETHOCTH Kao GpPavyHOj MMOBHMHHM, YaK HU Kajia ce OHa
CTHYe Ha OCHOBY MpaBHOT 1oca. JemasHuje o mome, ynop. Petrovi¢, ,,Co-ownership of
the Spouse as a Third Party on Real Estate from the Martial Property as his Right that (does
not) Prevent Enforcement, 2023: 260.

17 HcTOpHjcKUIIPaBHO MOCMATPaHO, CMaTpa Ce /a je MPBOGMTHA CBPXa KaTacTpa y
CTapOPHMCKO]j ApKaBu Ouia yrBphuBame nmopecke o6asese rpahana. 3axrujeBana ce
IpHjaBa CTHUIakha HEKPETHHHA y KATaCTPy pajy HaIJIaTe Iope3a U 3a6pamUBaIM Cy ce
CIOpa3yMH KojuMa G 6110 yroBapaHoO Aa paHUjU BJIACHUK OCTaHe MOPECKU 0OBE3HUK.
Jemannuje, 6. Cuy, 2013: 298.

18 Pagu ce o pemennuju meMadKOT KOHIENITA KOjU eBUAEHIIMjU HETIOKPEeTHOCTH Jaje
mHoro Behu 3Ha4aj. Hacynmpor oBome, ppaHIyCKH MOZe T YIIHC PaBa TUTYJ/Iapa MMa 3HAYQj
ncnymbaBama GpopMme, a CBojuHa ce cTrde Beh 3aKk/pydermeM yrosopa. JemasHuje o ogome
ynop. Veli¢, Grgi¢, 2018: 142.
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M3BpLIEHNKA M Ha KOjoj U3BPIIEHHUK YIIPaBo 360T TOr CBOT MPOIMYCTa, HAKO
nocjenyje titulus, To mMpaBoO HUje HU CTEKAO.

Hwu onmrre mpaBuIo 0 KOHCTUTYTUBHOCTH yITHCA IpPaBa CBOjUHE Ha
HEMOKPEeTHOCTH HHje MehyTuM nmprMjeH/BUBO HA CBe 3aKOHOM NpesBuleHe
ocHOBe cTuLama.” Kaja ce 0Bo NpaBo Ha HEIIOKPETHOCTU CTHUYE II0 OCHOBY
3aKOHa, BJIACHUKOM Ce II0CTaje Y TPEHYTKY UCIyherha 3aKOHOM IpeaBruheHux
ycioBa u Ge3 ynuca y eBugeHnujy.>° Hac/pehuBawem nak nuie mnocraje
B/IACHUKOM y TPEHYTKY cMpTH octaBuoua (Babuh, Joranosuh, 2020: 140).
AKo je opyKa CyJa UM OfJIyKa JPYror OpraHa OCHOB 3a CTHIIale CBOjUHE,
BJIACHUKOM Ce II0CTajé TPEHYTKOM IPAaBHOCHAXHOCTH Te oaxyke (Babuh,
Joranosuh, 2020: 139). Koz cBuXx HaBeieHHMX OCHOBA CTHIIAA YIIHC IIpaBa
CBOjUHE Yy jaBHU perucrap WMa [eKJapaTUBHU Kapakrtep. Cruianarn
HEMOKPETHOCTH MO CBAaKOM OJ] HaBeJleHNX OCHOBA oBaurheH je mehyTum ma
3axTHjeBa YIIHC CBOT ITPaBa Yy jaBHOj eBUeHIUj1*, YKOIMKO OHA IMTOCTOjH, UaKO
0/l yII¥ca He 3aBUCH CTHLIabe TOr IIpaBa.

Onpenba unana 13, cras 2 3UIT PC/3UTT ®buX mpumjeH/pUBA je camo
YKOJIMKO je CBOjHA Ha HETIOKPEeTHOCTH CTe4eHa HeKUM O], HaBe/IeHUX OCHOBAQ,
YHjU yIIUC UMa AeKIapaTUBHO /iejcTBO. CaMo Tazia TpaKUal U3BPLIeHa MOXKe
y3 IpHjesior 3a U3BpLIeke NMOJHUjeTH J0Ka3 Ja je U3BPLIeHUK B/IACHHUK,
MaKO HeTIOKPETHOCT HHUje YIIMCaHa Y jaBHY eBUAeHIH]jY. [lopes Tora, o Moxe
IpeMa 4JIaHy 37 OBOT 3aKOHa, 3aTPaXXUTH Of, Cy/ia YTBphHBame Te YUIbeHULIE.
M3BplieHNKOBa HeeBUIEHTHPAaHA HEMOKPETHOCT, IpeMa ojpeadu HUCTOT
YJIaHa, Y MPUjeIoTy 3a U3BplLIehe Mopa OUTH O3HAa4YeHa IpeMa MojalnuMa
M3 KaTacTpa.** AKO TaKBHUX ITOflaTaKa HeMa, TPA)KMJIall U3BplIeHka je AyXXaH
CYNCTUTYHUCATH Te IOJATKe, Ha3Ha4aBajyhu MjecTo Ha KojeM ce HETOKPETHOCT
Hajla3!, He3WH Ha31B, T'PAaHUILE U IIOBPIINHY.*

Kaza mocroju Ba/paH mpaBHU IOCA0 Kao OCHOB CTHIama IIpaBa
U3BpLIEHWKA HAa HEMOKPETHOCTH KOja Ce HaJjla3W Ha MOJPYYjy Ha KojeM
ITOCTOjU jaBHA eBUAEHIIWja, TPAaBUJIO O KOHCTUTYTHBHOCTH HErOBOT YITHCa
YMHHU HENPUMjeH/bMBOM 3a TPAXXMOLIA U3BPLIEHA oApea0y Y/laHa 113, CTaBa
2 3UIT PC/3UI1 ®buX. M3BpuIeHUK KOjU HUje YIIHCao CBOje IIPaBO CBOjUHE HA
HEIMOKPeTHOCTHU Ha K0joj ce Ipe/ijiake U3BPIIeme HUje TO IPaBO HU CTEKAo.

19 Tako je, ynopegHOMpaBHO MOCMATPaHO, U Y ayCTPUjCKOM IpaBy y MOrieay AejcTBa
yIHca Ha CTHULatbe TpaBa Ha HernokpeTHocTH. B. Hukonuh, 2011: 510.

20 Y. 23 3CIT PC/3CIT ®buX. Hcmo u ba6uh, Joranosuh, 2020: 137.

21 Y. 52, cr. 1 3CIT PC. Tako u Veli¢, Grgi¢, 2018: 142.

22 Byayhwu za je 3akoHozaBan, y Peny6iuuu Cprickoj 3aZpXao TEpMHUHOJIOTH]Y pPaHHje
Baxkeher marepujasnHor mpomuca Koju peryiauile eBUIeHIHjy HEIOKPETHOCTH, 3a
NIPeTIOCTaBUTH je Ja ce OBJje MUCJ/IM Ha MOJaTKe Koje je cajp)aBao KaracTap, Kao
eBH/IeHIIYja O KapaKTepUCTHKaMa HeIIOKPETHOCTH, U3y3eB CTBAPHUX IIPaBa Ha 10j.

23 Y. 113, ct. 2 3UIT PC/3UTT dbuX.
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Tpakuian U3BpLIeHA Taja He OM MOrao MOCTYIHUTH MO Ofgpesdu CTasa 2,
ymaHa 113 3UI1 PC/3UTT ®buX, u y3 npujenior 3a u3Bplierne MOgHUjeTH J0Ka3
[ia je U3BPILUEHUK HheH BJIACHUK, a KaKo ce TO npeaBula HaBeZeHUM CTaBOM.
Ty ynumeHnIy He OM MOTao YTBPAWUTH HUTH CYy[i, CIIPOBOhEHEeM MOCTYIKa
yTBphHBama U3BpLIEHUKOBE HUMOBHHE.

Tpakxunal U3BpIIEHA Y OMUCAHO] CUTYAIUjU MOXKe, mocTymnajyhu mo
cmucny ofpenbe ynana 113, ctas 2 3UIT PC/3UIT ®buX, y3 npujenior 3a
W3BpIIEHE TIPUJIOKUTH CYAY UCIPaBY, Kao OCHOB (titulus) 3a ynuc mpaBa
M3BpLIEHHUKA Ha HEMIOKPETHOCTH KOjy MpeZla)ke Kao IMpeaAMeT U3BpLIeHha.
OBo, YKOTMKO OH TakKBy ucnpasy nocjexayje. Cyn he ogpenutu usspiermne
npumjewyjyhu onmre onpesnde 3aKkoHa Koje ce OJHOCe Ha U3BpIIEHE Ha
HerokperHocTuMa (Paunh, 2021: 173). Passmor 3a To je m3BHWjecHOCT 1A
W3BpIIEHUK, UaKO HUje YITMCAaH Kao BJIACHUK, OZJHOCHO CyBJIACHUK Ha IpeMeTy
M3BPIIEHA, MOXKe TO MIOCTATH YUHOM YITHCA Y jaBHY €BUeHIIMjy KOja IIOCTOjH Ha
TOM o pyyjy. Tpakuiay n3Bpiiema 61 MOPAO Y OBOj CUTYALUjH Ja MPHIOKHI
u clausula intambulandi (ITosuuh, Pakuh Bogunenuh, 2010: 520).

V3BplIeHHK MMa e JULHOHY Ay>KHOCTY Tortey titulusa (Keuya, Kuexxesuh,
2021: 619). 3Bpiinwu cyz 6u, npuMjewyjyhu ogpeaby crasa 2, 4yaaHa 113 3UIT
PC/3UIl ®buX morao y mocTynky yTBphuBama U3BpLIEHMKOBE UMOBHHE
HaJIOXKUTH U3BPLIEHUKY [, NOJ NPUjeTHOM H3pHUIlaha HOBYAHUX Ka3HH,
Ipeja Tpa)XeHy UCIpaBy. YIIPKOC TOMe, HUje YecTa MpaKca Jja U3BPIIEHUK
yCTyma TpaXKuoly usBpiuema titulus (Pauuh, 2021: 172). Beha je BjepoBarHoha
ma he Tpaxuian usBpuIema MCMpPaBy NPUOABUTH OF, M3BPIIEHHUKOBOT
cayrosapayva. Y NMpouecHoj JOKTPUHH, a 6a3MpPaHO Ha [JOCAAAIIH0] CYACKO)
MPaKCH, KPUTHKYje ce Ije TOTBOPHOCT MOCTYIIKA yTBphHBaka U3BpLIEHUKOBE
nmoBuHe (Paunh, 2009: 97-98). Hanume, y mpakcu ce U3BpIIEHUK Oy YYje Aa
oHemoryhasa HaMupeme Tpa)kuoLa U3BpILEHa TaKO UITO he TPIUTH HamIaTy
HOBYaHMX Ka3HU YMjeCTo Ja Ipeja CyAy titulus. 3aKOHOAABI M Yy EHTUTETHMA
BocHe u XeplerosuHe He Hy/le a[leKBATHO HOPMAaTHUBHO pa3pjellerhe OBaKBe
cuTyanmje.

3.1.2. Odpehusarbe usspuiera Ha HenoKpemHocmu
npuje ynuca hpaga u3epueHuKa

Y npaBuMa enTuTeta bocHe 1 XepleroprHe 3aKOHOJABIU yjeHaUeHO
MpUXBaTajy Mozen ogpehuBama n3Bpliera Ha HEMOKPETHOCTH KOja HUje
yIrcaHa Kao CBOjHHA M3BPIIEHUKA YKOJIHMKO TPAXKHJIAL] U3BPIIetba IPUIIOKHU
M3BpLUeHUKOB titulus, ca clausula intabulandi, Te yKOHUKO TOCTOjU eBUAEHLIHja. >

Y OKBHPY OBOT 3aKOHO/IaBHOT MO/IeJIa YCBOj€HO je HavyeJIo JUCIIO3UTHUB-
HOCTH YIHMCA U3BPIIEHHKA KA0 BIACHUKA Y €BUAEHLUjU HEMIOKPETHOCTH IO

24 Y. 113, ct. 1 3UIT PC/3UIT dbuX.
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3axTjeBy, IpUje CBera, TPa)KHoLa U3BpIleka. YIIPAaBO OH, HAKOH /IOHOLIEeHha
pjelera 0 U3BPLIEHY CTHYe TPABHU UHTEPEC Ia U3/1ejCTBYje fa ce N3BPIIeHUK
yIHIle Kao BJIACHUK, KaKO OU CIIprjeqyro o6ycTaBy MOCTYIIKA U3BPLIEHA Koje je
cyn Beh onpepno. TakaB MHTepec HeMa U3BPILEHHK, 11 Of, FheTa U HHje PeaTHo
O4YeKMBaTH Jja MHULMPA yIIHUC CBOT IIPaBa, aKo TO 0 Cafia HUje YYUHUO.

Junema je f1a v ce 0Baj 3aKOHOZABHU MoJe ofpehrBama usBpiiemna
Ha HEeIIOKPeTHOCTH KOja HHje YIIMCaHa Kao BJIACHULITBO N3BPLIEHNKA OJHOCH
Ha CHUTYalujy KaJja yIucC IpaBa U3BPIIeHUKA y 3eM/bUILIHE eBHUeHIIVje NMa
KOHCTUTYTHUBHO /IejCTBO, jeJHAaKO Kao M KaJla Taj yIUC MMa AeKJIapaTUBHU
KapakTep.

Ogpenb6om ctaBa 5, umaHa 113 3UIT PC/3UIl ®buX perymuuie ce
MOCTyMake TPaKHolia M3BpIIema paju yIHca HEeMOKPEeTHOCTH Y jaBHY
eBHJeHLIMjy HaKOH IITO U3BPIIHMU CYy/ JIOHece pjeliere 0 U3Bpulewny. Hanwme,
TPa)KMJIAll U3BPLIEHA Jy)KaH je ja Mo Hece 3aXTjeB 3a yIUC IIPaBa U3BPLIEHNKA
y npenBuheHOM POKY 07 15 JaHa Of, JaHa IOHOLIe kA pjelllerba O U3BPILIEbY, Te
je Ly>XaH y OCTaB/beHOM CY/ICKOM POKY O TOMe /la U3BHjeCTU U3BPIIHU CYZ,
YKOJIMKO OH He MOCTYIH TaKo, CyZ he 06ycTaBUTH NOCTYIAK U3BpILIEHbA.

[MocTymame TpakuoLa U3BPIIEHA U3PUYUTO ce oapencom ctaBa 5 3UTT
PC/3UII dPbuX Besyje MCK/byYHBO 3a CUTYAL U]y Ka/ia je U3BpILEHe oapeleHO
Ha HEMTOKPETHOCTH K0ja HUje YIIMCaHa Y jaBHY eBUI€HIIH]jY jep Ha TOM OJPYYjy
eBHJieHIIMja HHje YCIIOCTaB/beHa, MU je YHHUIITeHa, OJHOCHO HecTasa.
[InTame mokperama oOf CTpaHe TPAXXHUOLIA U3BPIIeHA MOCTYIKa yIIMca IIpaBa
M3BpLIEHNKA Ha HEMTOKPETHOCTH Ha KO0joj je oxpeleHO M3BplLIeke, a Koja ce
HaJ/la3¥W HA MOJPYYjy Ha KOjeM IOCTOjH jaBHA eBUJEeHIIHja, HUje U3PUUHUTO
peryJncaHo.

[Mpumjewyjyhu ogpen6y unana 70, cras 2 3UTT PC/3UTT ®buX, nsspiau
CyZ je oBnamheH yoBO/BUTH NpUje//IOTy 33 U3BPLIEHe HA HEIIOKPETHOCTH
Ha KO0jOj HHje YyIIHUCAaHO NIPAaBO CBOjUHE W3BPLIEHUKA, aJIU MO, YCJIOBOM [1a je,
Mo crpoBolery MOCTyNnKa yTBphHBaka N3BPLIEHUKOBE UMOBHHE, YTBpPheHO
HCITyHemhe YC/IOBa 3a IPOMjeHYy 3eM/bUWHOKHUNICHO2 CMarbd.> YCIoBHU 3a
MPOMjeHY 3eM/bUWHOKHUNCHO2 CMArd MOCTOje Y YKOJIUKO OU YIIHC UMao
KOHCTUTYTHBHO, jeZJHAaKO Ka0 M Kaja OM OH MMao AEeK/IapaTHUBHO /IejCTBO,
caMo YKOJIMKO TPaKWJIall U3BpIlema Mocjejyje OCHOB CTHIama ca clausula
intabulandi, Te yKOTUKO MOCTOjU €BUAEHIIH]a.

3aKoHOZABalL, UIAK He peryivile KO he M3BPIIMTH MPOMjeHY TOT
3eM/bUWHOKHUNCHO2 CMAHd YU Y KOJUM POKOBHMaA. TeIlIKo je o4eKHBaTH Ja
he TO yYMHUTH UBBPILIEHUK KOjH je U TpHje oapehuBamba U3BpIIEHA Ha TO]
HEMOKPEeTHOCTH GHMO HeMapaH IpeMa yIHCy CBOT MpaBa Ha ucToj. [IpaBHM

25 3akoHogmaBay y Peny6aunu Cprickoj ymopaH je y Kopuurhemwy HeaJeKBaTHe
TepMmuHojoruje. OBJje ce MOXKe IPETIOCTAaBUTH Jia Ce MO0J, 3eM/bUWHOKHUNCHUM CMarbem
nojpasyMHjeBa yIIUC Y KaTaCTpPy IIpaBa CBOjUHe N3BPIIEHUKA Ha HEIIOKPETHOCTH.
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HWHTepec 3a JI0Ka3uBambe II0CTOjakba yCI0Ba 3a IPOMjeHY 3eM/bUWHOKHUNCHOR
cmatsa, Te ¥ 3a CpoBoherbe Te MpoMjeHe Y jaBHOj eBUIeHIj1 HAaKOH JOHOIIEeha
pjelllerba O U3BPIIEHY MMA YIIPAaBO TPAXKHUJIAL, U3BPIIEHA.>* 3aKOHOM HHje
peryaucaHo HU To 1uTa he ce mecuTy ca ogpeheHUM H3BpIIEHEM YKOTHKO
ce He M3BPIIM yIIHC ITPaBa U3BPILIEHUKA. M mopes M3pUYUTOr 3aKOHCKOT
ynyhuBata npumjere ogpeznbe cTaBa 5, 4iaHa 113 3aKOHA Ha CUTYallWjy Kaja
ce HelMoKPeTHOCT Hajla3u Ha MOJPYyUjy Ije He IOCTOjU eBUeHIIhja, HeMa
nmpernpexe 7a ce ogpenda HaBeJeHOT cTaBa 5, wiaHa 13 3UTT PC/3UIT ®buX
IIPUMHjeHH U Ha HETIOKPEeTHOCT K0ja ce HaJla3| Ha MoJpyYjy I'ije IOCTOjU jaBHA
eBHUIeHIIHja, Ha KOjOj UIIaK HHje YITHCAHO ITPaBO U3BPILIEHHUKA, a U3BPIIEHE je
ozpelheHO Ha TOj HETTIOKPETHOCTH jep TOCTOjU OCHOB 32 YITHC.

Y 3aBUCHOCTH OJ TOra Ja /M YNHUC M3BpLIEHWKAa Kao BJIACHUKA
HEMOKPEeTHOCTHU Ha Ko0joj je oapeheHo u3Bpiewe uMa JeKIapaTUBHU WU
KOHCTUTYTHUBHU KapaKTep, OJHOCHO Y 3aBUCHOCTH O/ TOTa IIITA je OCHOB
HeroBor CTUIIalka IpeJMeTHe HeKpeTHUHe, HaCTaje HeKOJIMKO CUTYaluja.

[IpBa cuTyanmja je Kaja U3BPIIEHUK HHje YIIMCAH Kao BIACHUK, a YIIUC
MMa [eKJIAPaTUBHHU KapaKTep (OCHOB CTHULIAhA MOXKe OMTH CYACKA OZJIYKa,
HacbehuBame, MM 3aKOH). YKOJIMKO je TPAKHIIAL, U3BPIIeHha MOCTYITHO IO
onpenbu crasa 2, unaHa 113 3UI1 PC/3UIT ®buX, u y3 npujeaior 3a U3Bplueme
MO HHUO JOKAa3e /1a je M3BPIIEHUK BIACHUK HEMOKPETHOCTH (JlaKiie, MOZHUO
je cyny titulus xoju je cam 1o cebu LOBO/bAH [a JOKAXKe CBOjUHY U3BPILIEHHKA,
MaKO OBaj HUje YNMUCAH Kao BJIACHUK), T€ YKOJIHKO je CyJ Ha OCHOBY TOT
titulusa Beh ogpenuo m3BplIeme Ha TaKBOj HEIMIOKPETHOCTH, ITUTAME je
3alITO 3aKOHOJABLIM TPAXKHOLLA M3BpLIEHa, IMOJ IMPUjeTHOM 00ycTaBe
MOCTYIKa U3BpIIea, 3ayXYyjy Aa y TauHo ogpeheHom poky 3axTujeBa
JeKJIapaTUBHU yIIHC U3BPIIEHNKA Ka0 BJIACHUKA Y 3eMJ/BUIIHY eBUeHIIHjY.>
3ampeTIOCTaBUTH je Jla je CMHCA0 HaBeJeHe Jy)>XHOCTH TPaXkuolia U3Bpliemna
na ce omoryhwu cripoBoljerse mpBe U3BPIITHE pajibe — 3a0u/bexx6a N3BpIIeha
Y jaBHOj €BUJIeHIIUjH.

Y ppyroj cutyanuju, Kaja je MpaBHM nocao titulus 3a N3BpLIEHUKOBO
CTHLIake IIPaBa CBOjUHEe Ha HEMOKPETHOCTH, a HeJloCTaje yIUC TOT IpaBa
Ca KOHCTUTYTUBHHUM ZI€jCTBOM, ofpeabda crtasa 2, wiana 113 3UTT PC/3UIT
$buX HenprMjeH/bUBA je Y AUjeITy TAje ce TPaXKuall U3Bpllemna obaBesyje ga
NpHjeJIory 3a U3BplIehe MPUJIOKHU JOKa3 [a je U3BPIIeHNK BlacHUK. Hutun
yTBphHBame N3BPIIEHNKOBE UMOBHHE O CTPAHE CY/Ia, 2 KAKO TO aJITePHATUBHO
npeasuba HaBegeHa onpezn6a, He MOTJIa Pe3yATHPATH YTBphUBameM Te

26 IlocToje cxBaTamwa fa IOCTYIAK yIKca IpaBa U3BPLIEHNKA Y jaBHY eBUIEHIUjy MOXKe
IIOKPEHYTH U CYZA IO CIY>XOeHOj AY)XXHOCTH, Y CUTyallljH Kafia YIIUC UMa AeKJIapaTUBHO
nejcrso. Takohe ce, morpewHo, TBpAM fa 3akoH Ty MoryhHoct He npeasuba (cynpomto, y
npasy Peny6auxe Cpncke npousaasu us odped6e 4. 63, ct. 2 3[IK PC) (Mutap¢i¢, 2020: 32).

27 Yn. 113, ct. 5 3UIT PC/3UIT dPbuX.
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yneHule, Oyayhu Ja M3BPILIEHUK, Y OACYCTBY modusa HUje MOCTao bheH
BJIACHUK. YIIUC TUTY/Iapa Y OBOj CUTYallju UMa KOHCTUTYTUBHHU edeKar, a
Cy[ je, 0 3aKOHCKOM OBnaurhemwy, oApesro U3BpIlehe Ha HEITOKPETHOCTH
KOja HUje yIMUcaHa Kao CBOjMHA M3BPIIEHUKA, UAKO IOCTOjU eBUeHIIHja.
Jy>XHOCT Tpa)kuolja M3BpIleka [a, M0J, MPHUjeTHOM 00ycTaBe MOCTYIKa
M3BpIIemha Kao CBOjeBPCHOM CAHKIIUjOM, Y IIPOIIMCAaHOM POKY Of 15 /IaHa,
3axTHjeBa YIUC Yy 3eM/bULIHE eBHUJeHIIHje, UMa CBOjCTBO HAaKHA/AHOT yCJ/OBa
ozpehuBama usBpuIeha Ha TAKBOj HETIOKPETHOCTHU.> 3a MPETIOCTABUTH je 1a
je 3aKOHOZABIMMa IIPBEHCTBEHH LIMJ/b OMO HAJIOXKUTH TPAKHOLY U3BPILIEHa /1a
WHHULMPA yIIHC TPaBa U3BPLIEHNKA, KAKO GU Cce MOTJIO CITIPOBECTH U3BPLIEHE,
OJIHOCHO M3BPIIUTH 3a6Hbexk0a pjelierba O U3BPIIEHY.

Huje perynucaHo 1mra ce genraBa ca IOCTyIKOM U3BPLIEHA JOK Teue POK
071 15 JaHa Y KOjeM TPaku/al, U3BpIIeha nMa MOTyhHOCT MHULIMPATH YITHUC
MpaBa U3BPIIEHHKA HA ITPeAMeTY U3BpLIeba. 3a MPETIOCTABUTH je Ja 0/1a3U
Jl0 3aCTajarka ca MOCTYKOM M3BpILIekha JJ0 NCTeKa OBOT poka. HakoH werosor
MCTEeKa, MOCTyIaK M3BpLIekha ce UM 00yCTaB/ba aKO TPAXKUJIAL, U3BPLIeba
HHje MHUIIMPAo YIINC, UJIN Ce HACTaBJ/ba aKoO je OH TO yYUHHO.>

/3 oBora nmpou3sasu fja ce HaBeeHUM MoJeIoM ofpehrBama usBpiuema
MpHje yrca u3BpIIeHrKa Kao TUTyIapa, 06yXBaTajy jeTHaKo 00je CUTyaluje —
Ka/ia yIHC U3BPLIEHHKA MMa KOHCTUTYTHBHO, KA0 M KaJ,a OH MMa [ieK/1TapaTHBHO
[l€jCTBO Ha CTHLAkhe HeroBor IIpaBa Ha TOj HeNMoKpeTHOCTHU. V3BpuIHu cyp,
HH Yy jeJHOj O, TUX CUTyalLilja He MOXXe MpeJy3eTH MPBY U3BPLIHY Pajiby
- 3abuspe)x6a M3BpLIeha, 6€3 eBUJeHTHPaha HETIOKPETHOCTH Kao CBOjUHE
usppuieHuka. OBzje, mpema Baxehum npouecHum ogpendama, He forasu y
063up HU cripoBoljeme MbeHUAOeHOT nonuca. Hberoso cipoBohemwe uapuunTo
je MPOIMKCAaHO caMO YKOIHMKO 61 YyITHC y eBUAEHIHjy 6uo y cynpomHocmu ca
3akoHoM (HarIacHo ayTop OBOI TEKCTA), a IITO OBJje HUje CUTYyaLHja.

Mako Tpakuial, U3BpllIeha, a He CYA, MHUIUPA YIIHC IpaBa BJIaCHUILITBA
U3BpIlIEHUKA Ha HEMMOKPETHOCTH Ha KO0joj je ogpeheHo usspiiete, oBgje je
pUjed TeK O peJaTUBU30BAHO] AVCIIO3BUTHUBHOCTH TPA’KMOLA U3BpLIEHaA.
Tpakuiay u3Bpllema je IPUMOPAH Aa MOKPeHe MOCTYMaK yIuca yKOIUKO
XKeJIM Jja CIIpUjeyn a ce 00ycTaBU U3BpILIee Koje je oapeheHo.

28 Y mpoliecHoj TeopHju POK 0, 15 JaHa KOjU 3aKOHOZaBall 0CTaB/ba TPAXKHUOLLY U3BpIIeHha
Ja MHHUIYPa NOCTYIAK yIHca IpaBa U3BpLUIEHNKA Ha HEIIOKPETHOCTHU Ce KPUTHUKYje Kao
HeonpaBgaHo kparak (Pauuh, 2009: 99). Byayhu na oBo Huje poK y KojeM je Tpakual,
Jy>KaH U3JlejCTBOBATH ynHC, Beh caMo MHMIIMpaTy MOCTYNaK ynuca IpaBa U3BPLUIEHUKA,
CTHYe Ce yTHCAK /ia O ce MPOMUCHBabeM POKA JY)KET Of 15 JaHa HEOIIPABAAHO IPOJYKABAO
M3BPIIHY MOCTYMAK.

29 Byayhu naje ocraB/benu pok of 15 faHa 3a TPAKUOLLA U3BPIIEHA ITPHUIMKA A OH TEK
MHUIIMPA MOCTYIAK YIKCca paBa U3BPLIEHUKA Ha HEKPETHUHH, TOCEOHO je MUTambe UITa
Ce flelIaBa ca MOCTYIIKOM U3BpILIeHa y Iepruoy usMel)y TpeHyTKa o6aBjelrTerba CyAa Of,
CTpaHe TPAKHMOLA U3BPLIEHA /1 je Y OKBUPY OBOT POKA (TeK) MOKPEHYO MOCTYTaK yInuca
1 TPEHYTKa OKOHYama MOCTYIIKa yIHca.

180



C. Ilerposuh | cTp. 169-190

Y 0BOM 3aKOHOZABHOM Mo/ie Ty HHje Moryhe cripoBecTy ofpe 0y YiaHa
72, cras 1 3UTT PC/3UIT ®buX, a koja nponucyje ga he usBpiau cyn, yum
JOHece pjelllerbe 0 U3BPLIEHY, IO CIY)XXOEHOj ZY>XHOCTU HAJIOXKUTH KaTaCTPy
Ia ce yruiire 3a6usbexk6a nsBpirerba. [la 6u oBa ope6a Guia MpuMjeH/bHBa,
HOTPeOHO je Ja 3eM/bUILIHA €BHAEHIIYja MOCTOjH, Te Ja je U3BPLIEHUK Y O]
yIIHCaH Kao BJIACHUK IIpeiMeTa U3BpIlema. Y 0BOj CUTYALUjH, IpUMjemyje
ce oppenba unana 113, cras 1 3UIT PC/3UIT ®buX kao lex specialis, Te oHa,
300r HEeBUAEHTHPAha CBOjHHE U3BPIIEHUKA Y jABHOM PETUCTPY, Aeporupa
onuIty oapeady 4nana 72, cras 1 3UI1 PC/3UIT ®buX, u nonasu o 3acrajama
ca cripoBoljereM U3BplIeHA 10 OKOHYAba MOCTYIIKA yIHCa.

3.2. Modea odpehuearsa uzepweroa HakoH
ynuca npaea u3éputeHuKka

Y nopehemy ca npBuM neHTHGUKOBAHUM MO/IE€IOM, OBAj 3aKOHO/JAaBHHU
KoHUenT onapehuBama u3BplIema yKasyje ce Kao KOHILENT OOpHYTOr
penocnujena usamehy ogpehrBama nsBpiera 1 ynrca npaBa U3BpIlIeHHKa Ha
HeIMOKPeTHOCTH IIpeiIMeTy u3Bpliewma. Hanme, kasia npe 10Xy HEIIOKPETHOCT
KOja HUje yIHrCcaHa Kao CBOjUHA U3BPIIEHNUKA, TPAXKU/IAL] U3BPIIeHa’® y IPaBy
Peny6nuke Cpbuje y3 npujenor 3a usBplieme IIpUIaxe titulus 3a ynuc
u3BpuIeHrKoBoOT npasa (bopupora, 2012: 324), aKO jaBHU perucTap moCcToju.
WzBpiinu cyp titulus mpocbehyje oprany HaznexxHoM 3a Bohewe KaTacTpa
HeIOKPeTHOCTH, Te 3aCTaje ca MOCTYIKOM IIpYje Hero LITO oJpey U3BplIebe,
JIOK Ce HEeIIOKPeTHOCT He yIIHIlle Kao CBOjUHAa U3BpLIeHMWKA.}' 3acTajame ca
MOCTYIIKOM TPaje CBe JOK ce He OKOHYA MOCTYMAaK yIuca U3BpLUIeHHKa Kao
BJIACHMKA npeameTa usBpiuera (Crankosuh, [Tanaukosuh, Tpeurmwes, 2017:
608). Tume ce, 3anpaBo, nmokpehe U CIPOBOAM AKLECOPHH MOCTYMAK KOjU
IpeTXoAu ofipehBamy N3BpILIeHha U YHje ra yCIjelllHO CIIPOBOleme ycI0B/baBa
(Crankosuh, Bopanwujamesuh, 2017: 183).

Hu y oBOoM 3aKkoHOZABHOM MoJely HHje IPelU3UpPaHO Ja U OBO
MIPaBUJIO BPHjeIH je JHAKO 3a CUTYallvjy KaJia YIIMC U3BPIIeHUKA Kao TUTYyIapa
HeIIOKPeTHOCTU UMa KOHCTUTYTHUBHO, Kao U KaJla OH MMa JeKJIapaTUBHO
[lejCTBO Ha CTHLIame IpaBa.

30 3akoHozaBay y Peny6Gnuuu Cp6uju cTpaHKe y U3BPIIHOM IIOCTYIIKY O3Ha4YaBa
TeXHUYKUM TePMHUHHMA U3BPIIHY MOBEPUJIAL] U U3BPIIHU AYXXHUK, a 3aKOHOZABAL] Y
Perry6niu XpBaTcKoj MX 03Ha4aBa Kao OBPXOBOJHUTE b M OBPIIEHUK. Y OBOM PaJy KOPUCTHU
ce TEPMUHOJIOTHja CBOjCTBEHA 3aKOHOAaBIIMMa y eHTHUTeTUMa bocHe 1 Xepuerosuse u'y
OHUM /IYije/IOBMMA TE€KCTAa Y KOjUMa ce aHAIN3UPajy IIpaBa IOMEHYTUX CyCjeAHUX APXKaBa.

31 Y. 209, cT. 1 3aK0Ha 0 U3BpIuewy 1 00e36ehemy, 3akoHa o u3BpIey 1 06e36ehemy,
Cayxc6enu enacHuk Peny6auke Cp6uje, 6p. 106/15, 106/16, 113/17, 54/19, 9/20, 10/23, name y
rexcry: 3O Cp. Ynop. u Crankosuh, Bopanujamesuh, 2017: 183.
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[InTawke MHUIMjaTHBe 3a YIIHC NPaBa CBOjUHE W3BPLIEHWKA Y OBOM
3aKOHO/IABHOM MO/Ie Ty PEry/IMCaHO je 1o Havye 1y opuLHje THOCTH. Tpakuar
M3BpIIEekha AYXKaH je Cyly y3 NMPHjessIor 3a U3BpLIeHe NOJAHUjeTH UCIIPABy
KoOja je oJo6Ha /1a ce HAa OCHOBY Hhe YITHIIE MPAaBO CBOjUHE W3BPIIEHHUKA Ha
HernokpeTHocTH. Cy[ je MOTOM y)XaH Ja oAMax mpocaujenu titulus oprany
KOjU BOJOU €BHUJEHLHjy O HEKPEeTHOCTHMA, Te A 3aCTaHe ca MOCTYIKOM
onpehuBaa U3BpLIea 10 YI¥Ca MpaBa U3BplIeHnKa.>* TeK HaKOH yHca mpasa
M3BpPIIEHHUKA, OJHOCHO HAKOH LITO TPa)kKM /1AL, U3BPLIeha Oy/ie MMao JOKa3 0
BJIACHUIITBY U3BPLIEHWKA Ha HETIOKPETHOCTH IIpeMeTY U3BPIlIea, U3BPLUIHU
CYZ, IOHOCH pjeliierbe 0 U3BpLIeky. 3aHUMJBHUBO je TJIeIUIITe /1a Ce OBZje He
pazgu o Haveny opHULHje THOCTH KOJ, YIIHca MpaBa CBOjHHEe U3BPIIEHHKA Ha
HEIMOKPEeTHOCTH, Beh 0 ToMe /12 je Tpakuial, M3BpILeHa MOKPEHYO MOCTYIAK
3a yITHC ITpaBa CBOjUHEe U3BPIIEHNKA KO/ U3BPIIHOT CYJa, a He KO KaTacTpa
(Crankosuh, Bopanwujamesuh, 2017: 182).

3.3. Moden cnposoherwa nwenud6enoz nonuca
HenokpemHoCcmu Ha K0joj HUuje yNnucaHo Npaso u3eépuieHuKa

OnpehuBame nsBpiIeHa U HETOBO CIIPOBOhere y npaBy Peny6nnke
XpBaTcKe He yCJIOB/baBa Ce IIOKPeTameM M OKOHUYakheM MOCTYIIKa YITHca ITpaBa
M3BPpIIEHNKA Ha HETIOKPETHOCTH. YCBOj€eH je Mozes1 cripoBoljerba nbeHng6eHor
MOMNKCAa U OHUX HEMOKPeTHOCTH Koje ce Hajla3e Ha MOAPYYjy rije MmocToje
3eMJbUIIHE eBUJeHIIYje, a CBOjUHA M3BpILIeHWKA HUje eBUAeHTHPaHa, UIU
HeMOKPEeTHOCT yOIIlLITe HUje yIH1caHa.3

[Ipn6aBpame [0Ka3a 0 CBOjMHH U3BPIIEHHKA TOCTAB/BEHO j€ 32 TPAKUOLIA
M3BpLIekha aITEPHATUBHO JY)XHOCTH UAeHTH(PUKOBakha HEKPETHHHE ITpeMa
nojaumrma u3 Karacrpa* OBa ogpenbda coMUAHO KOPECIIOHAMPA CUTYaLUjU
KOjy IIOCMAaTpaMoO y OBOM pajy — KaJa 3eMJ/bHIIHA €BUeHIIMja IIOCTOjH a
HEIIOKPEeTHOCT HHUje yIHCaHa, OJHOCHO HHUje YIIMCAaHO NPaBO U3BPIIEHHUKA
Ha ucToj. Taga Tpa)kuiay U3BpLIeHa U He MOXe IPHje/JIory 3a U3BpLIeHe
MPHUJIOXKUTH /I0Ka3 /1d je N3BPIIEHUK BIACHHUK, 11a he oH o ogpeaby YiaHa 132
O3 Xp nmocTynuTH ¥ YKOJIMKO yMjeCTo Tora y IpHje/Iory 3a U3BplIekhe 03HAYH
HEIOKPETHOCT IIpeMa HbeHOM MjecTy, Ha3uBY, TPaHMUIjaMa M MOBpUIMHU. To
LITO TPA)KU/IAL, U3BPILIEHA He MOYKe MPUOABUTH U3BPLIEHUKOB OCHOB CTHLIAbha
HEMOKPETHOCTH y OBOM 3aKOHCKOM KOHLIEIITY HUje IpelpeKa 3a HU 3a NPBY
¢dasy - onpehuBame n3BplIeHa, HUTU 3a APYTY — CIIPOBOheme U3BpLIeka.

32 Y. 209, ct. 1 31O Cp. Ynop. o mome u Keua, CrapoBuh, 2004: 628.

33 Y. 132, cT. 6 OBpurHor 3akoHa, CayscbeHe HosuHe, 6p. 112/12, 25/13, 93/14, 55/16, 73/17,
131/20, 114/22, game y Tekcty: O3 Xp.

34 Y132, cT. 2 O3 Xp.
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4. /lucKycuja - TeOPHjCKO-aKCHOJIONUIKA ITpolljeHa
HAeHTHPUKOBAHUX 3aKOHCKUX MOJeia

3a MpeTNOoCTaBUTH je /A je CBAaKHW OJf 3aKOHOZAAaBala, HopMupajyhu
KOHKPeTHHU UAeHTUPUKOBAHU MOJeJI, y3e0 y 063Up, Kao IPUMApHH, HHTepeC
Tpa)kHolia U3BplIeka 3a HaMmupeme. Pagu ce o Uiy Koje rnocjenyje He caMmo
M3BPLIHY UCIIPABY KOjOM ce YTBplhyje ;beroBo noTpakuBame, Beh Hajueurhe u
HCIPABY Ha OCHOBY Koje je Moryhe y jaBHOM pPerucTpy eBUAeHTUPATH MPaBO
M3BpPIIEHNKA Ha HETTOKPETHOCTH, a LITO je MMPOIYCTHO YYUHUTH U3BPLIEHUK.
Y 06a 3aKOHCKa MOJie 1a Koja yC/I0B/baBajy ofpehuBame, OAHOCHO cIipoBoheme
M3BpIIeka YIIMCOM ITPaBa U3BPLIEHNKA HA HEITOKPETHOCTH, Y TeXKeM ITPOLjeCHOM
I0JIOXKAjY je TpakKual, U3BpllIerka KOjUu He Nocjeyje U3BPIIeHUKOB TUTYIIYC,
WJIM Ta He MO)Xe MPUOABUTHU HU Y MOCTYIKY YTBphHUBama M3BpIIEHUKOBE
HMOBUHe.

Y 3aKOHCKOM MOJie Ty O JIOKEHOT oapeljrBatba U3BpIIeHa 1O TPEHYTKA
yIKca U3BpLIEHNKA Kao BJIACHUKA Ha HEITIOKPETHOCTH IIpeJMeTY U3BPIIeHa,
usBpuiee ce ogpehyje Tek HAKOH OKOHYaKa MOCTYMKA yNHCa, 3 HA OCHOBY
TUTY/TyCa IPUJIOXKEeHOT y3 IIPHjeJJIoT 3a u3Bplleme. HakoH ynrca mpaBa cBojuHe
M3BPLIEHUKA, JOHOLIEhE Pjeliietba O U3BPIIEHY U BberoBa 3abu/bex6a Ha TOj
HEMOKPEeTHOCTH He 61 Tpebanu 6utu ynuTtHu. Y iopehery ca 3akoHogaBHUM
MOZIeJIOM YOUeHHM Y ITpaBUMa eHTUTeTa bocHe 1 XepieropuHe, MpruMjeTHO
je na je y 06a 3aKOHOZLABHA MO/le/Ia HAa TPA)KMOLIA U3BPLIetba TpebayeH TepeT
npubaB/balba U3BPLIEHUKOBOT TUTYJ/IYCA 3 CTULahe HEMOKPETHOCTH.

3aKOHOZABLM MPOMHUCYjy MOIYhHOCT Aa CyA y MOCTYNKY yTBphUBama
M3BPLIEHUKOBE NMOBHHE MPpUOaBU TUTYIYC. M mopes Tora M3BpLIEHUK MOXKe
J,a ICTH He TPe/ia YaK HU M0 1jeHy Miahamka HOBYaHUX Ka3HU. Y CUTYyaluju
[ TPaXkuaal U3BpLIeka HeMa MoryhHocT ga TuTynyc npubaBy Ha LpPyroj
CTPpaHH, TO MOXXe IIPe/ICTaB/baTH U IIPETjepaH TepeT 3a TPAXXHUOLA U3BpLIeba.
Y nmpolecHoj TeOpUjU ce UCTHYE Aa OU TPaXKM/IaL, U3BpIlEeha MOrao Aa MOKpeHe
MapHUYHM MOCTYIAK U TY>KOOM 3aXTHjeBa /ia Cce IPAaBO Ha HENOKPETHOCTH
npeJ/IoXKeHOj 3a n3Bpiuere ynuine Ha usBpirenrka (Crankosuh, 2004: 678;
Keua, Craposuh, 2004: 628; [Tosuuh, Pakuh Bogunenuh, 2010: 520). 3a To
BpHUjeMe, TPaXKHUJial, U3BpLIekha OU MOrao 3aXTHjeBaTH OfJIarame U3BpIIeHha
(Keua, Craposuh, 2004: 628). OBa MoryhHoCT 3a Tpa)kuolia U3Bplueha He 6u
ce MOIJIa CMaTpaTH aJleKBaTHUM 3aKOHO/LABHUM pjelllelbeM OBe CHUTYaluje,
nmajyhu y BUZY CKOpO HOTOPHY YHEEHUIY TpeTjepaHo Ayror Tpajarka
MAapHUYHOT MOCTYNKA nper foMahum cyzosuma.

Y mopeny oapnoxeHor onapehuBamwa u3Bpliewma A0 ymuca mpasa
M3BpLIEHWKA Ha HEMOKPETHOCTH, He OU ce MOr/Ia MPUMUjeHUTH oApexada o
onpehuBamy n3BpLIEHA HAa HETOKPETHOCTH Y T3B. BAHKIHDKHOM BJIACHULITBY,
caZpkaHa y 4iaHy 209, ctaB 2 3O Cp. HbeHa npumjeHa orpaHudeHa je
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Ha U3BplIekhe Ha HEITIOKPETHOCTH HA KO0joj HUje Moryhe ynucatu cBojuHy
M3BpLIEHNKA, IPBEHCTBEHO 3aTO IITO eBUeHIIMja He ITOCTOjH, Ikl He U Y
CUTYaLUju Ka/la je U30CTAHAK YIHCa IIPaBa U3BPIIEHHUKA [T0C/beIULA eI OBOT
nemapa (CreBanoBuh, 2022: 404).

YnopehuBaweMm oBe gBuje cuTyaunuje oapehuBama nsBpiema - Kaja
HETIOKPEeTHOCT HUje YITHCaHa Kao CBOjiHA U3BPIIEHNKA, a IIOCTOjU eBUeHIHja
Y Tpa)kuJiall U3Bplleba II0Cje/lyje OCHOB 3a YIIHC, Ca CUTyalujoM ofpehrBama
M3BplIekha Ha HEIIOKPETHOCTH Y T3B. BAHKILMXHO] CBOjUHU Ha KOjOj U HUje
Moryhe cripoBecTH ynuc npaBa U3BpIIEHUKA, He MOXXeMO a Ia He IPUMUjeTHMO
HeJIOTUYHOCT oJJlaramwa oxpehnBama msBpiiema y 0BOM 3aKOHOJABHOM
MoJesly Y CUTyalldjHu Y KOjoj IIOCTOjU U eBUJeHIIMja U OCHOB 3a yIIMC NpaBa
M3BpIIEHHKa, ca jeJHe CTpaHe, Te ogpehnBamwa n3BplIema Ha HEIOKPETHOCTH
Ha K0joj ce TO IMPaBo YaK U He MOXXe YIIHCaTy, jep eBHUAeHI1ja He II0CTOjU Ha
TOM MOJPYYjy, @ HETIOKPETHOCT je Y T3B. BAHKKIIKHOj CBOjUHU M3BPIIEHUKA.
HMaxko je y mpaBHOj TeopHjUu JIOTHKA OBe MOC/Ie[he CUTYyalllje y HaCTojamby
3aKOHOZABILA [l TPAXXMOLIMMA M3BpIlIeha OMOryhu NpuHyHO HaMUpemwe U
Ha HEeIOKPeTHOCTHMA M3BPIIEHUKA Koje Cy HeserajaHo uarpahene, a xojux
je BjepoBaTHO MHOro (Bomupora, 2012: 324), TaKBO ONpeAje/berhe CPIICKOT
3aKOHOZaBLIa HUje JIOTUYHO KaJZla ce OHO YIOpeay ca IMPBOM CUTYALIHjoOM y
KOjOj M3BPILIEHUK TaKo)e HeMa CTeYeHO MPaBO CBOjUHE HA HEMOKPETHOCTH,
jep UCTO HHje YIHMCAHO, aJIy je YIIHC unak moryh.

[TocmaTpajyhu HaBegeHa Ba 3aKOHOJABHA MO/Jie/Ia yO4YeHa y IpaBUMa
enTuTeTa bocHe u XepuerosuHe u y npaBy Pery6nrike Cp6uje, Kpos mpusmy
3alITUTe MHTepeca TPAXKMOILA U3BplIekha Ha HAMHUpemwe, OTBapa ce AuiemMa
Koje MpeJHOCTH OCTBapyje TPaXKUal] U3BplIewha KOju Nocjesyje TUTYIYC 3a
YIIMC UCXOZOBamkeM pjellleha O U3BpIIey ITPHje yIrca ImpaBa U3BpIIeHHUKa.
Y npBOM 3aKOHOJABHOM MOJelly, yOUeHOM y IpaBUMa eHTurera bocHe u
XepueroBuHe, 1oj1a3M L0 3acTajarba ca Apyrom ¢pasom — pasom crpoBoherma
H3BplIema. Y APYroM 3aKOHOJABHOM MO/JleTy, YOUeHOM y CPIICKOM IIPaBy,
J0J1a3¥ [0 3acTajama ca npBoM ¢azom - ¢pa3om oapehuBama usspurema. Y
00a nieHTNUKOBaHA HOPMATHUBHA KOHLIENTA TPAXKHU 1AL, U3BpIlIeha Mopa Aa
yeKa Ha CBOje HaMHpeme y IOCTYIKY Ipe CYyZ0M, JOK ce He OKOHYA ITOCTYIIaK
yIuca npaBa U3BPIIEHUKA Ha HEIIOKPETHOCTH.

CynoBu y enTuteTuMa bocHe u XepiieroBrHe He GM MOT/IH OAPEAUTH
3a6ubexx0y JOHEeCEHOr pjelllelha O WU3BPLIEHY, OJHOCHO He MOTY IpHje
OKOHYama MOCTYIKA yIMHca ITpaBa Ha HENOKPETHOCTH Ipesy3eTH NpPBY
W3BPILIHY Pajjiby Y CpoBohemwy m3Bpliema. [IpuMjeHa mpaBuia o jaBHO]
00jaBu pjeliera 0 U3BpILIEHY mnpeaBrheHa je (camo) 3a CUTyaUHjy KOjy
MOKpHUBA ofpexnba crasa 4, wiaHa 113 3UIT PC/3UIT ®buX - HenmokpeTHOCT
je Ha MOAPYYjy TZAje eBUAEHIIMja HUje YCIOCTaB/beHa, U/ je YHHUIITEHa,
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opHocHO HecTanas Cymosu y Pemybnnuu Cp6uju HeMajy TakaB mpobiem y
YCBOjeHOM 3aKOHOJ,ABHOM Mojieny, Oyayhu fa npuje cripoBeseHor ynuca npasa
M3BpIIEHUKA ITOCTyIaK U3BpIlIeha He OMBa HU y IPBOj dpasu.

Hasepene muneme oTBapajy u muTame Ja U je y ob6a mpuKasaHa
3aKOHCKa MOJieJ1a y a[leKBaTHOj MjepH 3alITnheHo MpaBo Tpa)kHolja U3BPILIeHha
Ha UMOBHMHY>® 13 4saHa 1 [IpoTokosna 1y3 EBponcky KOHBeHIIHUjY O JbyJCKHUM
IpaBHMa U OCHOBHUM cs10601ama. OBO, HAPOYUTO KaJja je HEIIOKPETHOCT Koja
HUje yIIHMCaHa Kao CBOjUHA U3BPILIEHNKA je JUHU ITpeMeT U3BpIIeka KOjH je
Moryhe mpeaoxuTH, a TpaXKuial, U3BpIIeHA He NoCjeJyje OCHOB 3a yIIUC
MpaBa M3BPIIEHNKA, HUTH CYy/J, yCIIHje [ja ra prubaBy y MOCTYIKY yTBphuBama
M3BPIIEHHKOBE UMOBHHE.

[IpesHOCT XpBaTCKOr 3aKOHOLABHOI MOJejla je Yy TOMe LITO OH
HUTH ofpehrBame, HUTHU CIIpOBOheme M3BplIemha He YCIOB/baBa YIIMCOM
HecaBjeCHOT M3BPIIEHWKA KAao BJIACHUWKA Ha mpenMeTy u3Bpiiema. OBaj
3aKOHOZAaBall HYA U pjellere CIIOPHe CUTyallydje 32 TPa)KHold U3BpIlemha
Y Kaja oH HUje y MoryhHocTH za nmpubGaBH 0Ka3 O CBOjJUHU M3BPILIEHHUKAQ,
OZHOCHO THUTYJIYC 3a YIIHC TOT BeTroBOT IIpaBa. Tpakual u3Bpllena je Taja
oBnaurheH, yMjecTo j0Ka3a O CBOjUHH, OZHOCHO yMjeCTO THUTY/IyCa 3a YIIUC
M3BpIIeHMKA Kao BJIACHUKA, Y IpHjeJIOTy 3a U3BplIehe Ha3HAYUTH MjecTo Ha
KOjeM Cce HeITOKPeTHOCT HaJla3!, keH Ha3WB, PaHMUIle U IIOBPIINHY, 3 IOTOM Ce
HMPUCTYTIA N/beHUA0EeHOM IONNUCY HeIIOKPeTHOCTH.Y THMe ce cripedaBa fga ce
TpaXkual, u3BplIewma Hahe y cutyanuju na He MOXXe Hcxof0BaTH ofpelnBabe,
HUTH CIIpoBoljembe pjelllena, jep Huje y MOryhHOCTH pHjeiory 3a U3BplIehe
MPUJIOXKHUTY U3BPIIEHUKOB TUTYJTYC.

35 Y. 72, cT. 4 u 5 3UIT PC/3UIT dPbuX.

3akoHopaBal Peny6irke XpBaTcKe OBy CUTYallyjy jeIHOCTABHO pjelllaBa U3PUUUTUM
npejBuhameM Jja ce I/beHUJ0EHHU MOUC HEKPETHUHE MOXXe CIIPOBECTU U y CUTYaluju
Ka/ia 3eMJbHIIHA KIbKTA TOCTOjH, @ HEKPETHHUHA HUje ynucaHa (4. 132 cr. 6. O3 Xp).

36 Y mpakcu YcraBHOT cysa bocHe u Xepierosuse, cBako HOBYaHO MOTPakKMBambe
TpakHolla U3Bpllema LOoCyheHO CynCcKOM OJJIyKOM IpeACcTaB/ba HberoBy UMOBHHY, Y
cmucy unaHa1Ilporokosa1ys EBponcky KOHBeHILIMjy O Jby/ICKUM ITpaBUMa U OCHOBHUM
cno6ozpama. M3 mpaxce oBor cyzia MpOM3/Iasy /1a Ce MOXE PAJUTH O focyheHUM HOBYaHUM
MIOTPa)XMBakbHUMa 110 pa3HUM OCHOBaMa, Kao LITO Cy HaKHaja LITeTe, 3aTe3He Kamare,
TPOIIKOBU MoCTymKa u ci1. (6. OgmyKy oBor cyza y npegmery All-115/04, oz 23. 03. 2005,
craB 25, 06jaBbeny y CayxucbeHom enacHuky FocHe u XepyezosuHe, 6p. 30/05. Takohe ynop.
Ogmnyky y npegmety All-774/04, on 20. 12. 2005, cTaB 365, 06jaB/beny y CayncbeHom
enacHuky BocHe u XepyezosuHe, 6p. 39/06).

37 Yn.132, ct. 2 O3 Xp.
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5. Kpajma onakama

[IpencTraB/beHO MCTpaXKMBame yKasaso je Ha INOCTOjalbe HajMame
TPHU 3aKOHOJAaBHA Mofe/a Kopenanuje usmely ogpehuBamwa u cnposohema
M3BplIeba Ha HeIIOKPeTHOCTH Koja HUje yIHCaHa Kao CBOjUHA U3BPLIEHUKA
Y yIMCa U3BPLIEHUKA Kao HeHOT BJIACHUKA, MCK/bYYHBO Kao IOC/beJHlle
HBeroBor HeMapa IpeMa CBOM IIpaBy. Y Aujesy paja, y KojeM je TeOpHjCKo-
AKCHOJIOUIKY MPOLjelbUBaH CBAKU 0J, UAEHTUPHUKOBAHUX 3aKOHOJABHHUX
MoJeJia, YKa3aHo je Ha HeKe 3Ha4yajHe acleKTe NpobjieMaTHKe KOjoM ce 6aBU
pazi, Kao LITO Cy YCMjepeHOCT CBAaKOI' O KOHILeIarTa Jja 3al0BOJ/bH UHTepec
TPa)kHoLla U3BPIIeka 32 HAMHpEeme NTpeMa U3BPLUIEHUKY KOjU OCHUM TaKBe
HEMOKPETHOCTH He PacCIiojiake HUKAaKBUM APYIUM IIPeIMETOM Ha KojeM Ou
ce TpaKWal, U3BplIema Morao Hamupurtu. Kao noce6Ho npo6ieMaTuvHo,
yKasyje ce Ha MHUTamwe npebalBama TepeTa NprbaB/bamba OCHOBA 3a YIUC
IpaBa M3BpLIEHMKA Ha TPA)XMOLla U3BplIerba Y CUTYalMjH Kaia ra TPayKUIalLL
U3BpIIekaA He Mocjeslyje y TPeHYTKY MOAN3amka MpUjesjora 3a U3BpIIehe.
OTBoOpeHa je u [UIeMa Ja /iU je y OBaKBOj CUTYaLUju y oarosapajyhoj mjepu
Ipy>KeHa 3alITHUTA IPaBy TPa)KUOLa U3BpllIekha HA UMOBHUHY, & KOjU FapaHTYyje
ysaH 1 [Iporokosa1y3 EBporncky KOHBeHLIHjy O JBYACKHUM ITIPaBUMa M OCHOBHUM
cmo6oiaMa, a IITo MOXKe GUTH U TIpeIMeT 3aceOHOT UCTPAXKUBabA.

Hayuna wmeromonoruja xopuurheHa NpH aHaIM3U IMOCMATPaHUX
3aKOHCKHUX MO/ie/1a oMoryhuJia je a ce youe MarbKaBOCTH 00a HieHTUPUKOBAHA
KOHIIENTa — KaKO OHOI' ycBojeHOr y momahem mpaBy eHTuTera BocHe n
XepueroBrHe, TAaKO U KOHLENT yCBojeHOT y npaBy Peny6iuke Cpowje, a xoju,
6uno ogpehuBame, 6110 cipoBoheme M3BpLIeHa YCI0B/BABAjy yCIIjeXOM
Tpa)kHoLa U3BPLIekha Ja U3/lejCTBYje YIIMC U3BpLIEHUKOBOT ITpaBa. CBaku of,
HaBeJeHa /iBa 3aKOHCKA MOJieJIa CTaB/ba TPAXKMOLIA U3BPIIEHA Y CUTYALUjy y
KOjOj OH, Zjla 6K OCTBApHO CBOje MPaBo HAa HaMHUpee focyheHo My U3BpIIHOM
HCIIPaBOM, MOpaA [1a U3/ejCTBYje /1a BeroB AY)XXHHUK U3 MaTepHjaTHOIIPABHOT
OJHOCA IIPETXOZHO OCTBAPH CBOje IIPABO — Ia YIIUIIIe CBOjUHY HAa HEIOKPETHOCTH
Kao IpeJMeTy U3BpLIeka. TaKBo yC/I0B/baBakbe TPAXKHMOLA U3BpLIeHa MOIJIO
6u pe3yaTHpaTU rpyOUM KpIleHheM HheroBor paBa Ha UMOBHHY, 06yxBahenor
yiaHoM 1 [Iporokosa 1 y3 EBponcky KOHBeHLIMjy O J/bYyACKUM IpaBUMa U
OCHOBHMM €J1060/1aMa, HAPOYUTO Y CUTYalWj! KaJja OH He MO)XXe TPUOABUTH
M3BPLIEHUKOB TUTYJIYC, YaK HU y NMOCTYNKY yTBphHUBama U3BPIIEHUKOBE
MMOBHHE KOjU Ce aKIIeCOPHO BOAY IpeJ, CYAOM.

3aksbyuyje ce Ja CBaKU O NIeHTUPUKOBAHUX 3aKOHOJABHHUX MO
MO)Xe OMTH OGOJbIIAH Y TPaBLy 3aLITHTE MHTEPECA TPAKHUOLIA U3BPILIEHA 3a
HaMHpeme npeMa n3BpueHuKy. Ynopehyjyhu nx mehyco6no, npousnasu ga
3aKOHOZIABHH KOHLEMNT KOju HU ofgpehriBamwe a HU cripoBoljerse U3BpLIekha He
yCJIOB/baBa yIIMCOM ITPaBa U3BPLIEHNKA HA IpeMeTy U3Bpllerba II0Haj60be
KOPeCIOH/Ypa KPajibeM L1/by — epUKACHO HaMH Perbe TPAXKHOLIA U3BPIIEHA.

186



C. Ilerposuh | cTp. 169-190

JIuteparypa u U3BOpH

Hay4nu usBopu

Codina, L. (2022). The IMRaD model: What is it and How can it be Appli-
ed to Articles in the Humanities and Social Sciences. Revista Académica sobre
Dokumentacién Digital y Comunicacién Interactiva. 96-103.

Petrovi¢, S. (2023). Co-ownership of the Spouse as a Third Party on Real
Estate from the Martial Property as his Right that (does not) Prevent Enforce-
ment. Zbornik radova IX medunarodnog savjetovanja ,Aktualnosti gradanskog
procesnog prava — nacionalna i usporedna pravnoteorijska i prakti¢na dostignuca.
Split: Pravni fakultet Sveucilista u Splitu.

[Mosuuh, b. Pakuh Bogunenuh, B. (2010). 'pahancko npouecHo npaso,
beorpaa: CaBpeMeHa agMUHHUCTpaLHja.

Crauxosuh, I. Bopanujamesuh, B. (2017). [IpaBo u3Bpuiewma 1 npaBo
o6e36ehema, KocoBcka Mutposuna: [lpaBuu gakynrer YHuBep3aurera y
[IpuwrTrHu ca npuBpemeHuMm ceguuiteMm y Kocosckoj Mutposunu.

Craukosuh, I. (2004). ['pahancko mpouecHo npaso, beorpaz: M3maBauko
npexnysehe Jyctunuja.

Crankoswuh, I. [Taauxosuh, /I. Tpewmes, A. (2017). KomenTap 3akona
o usBpiueny u 06e3behemwy, beorpaa: Cnyx6eHu r1acHUK.

CreBanoBuh, /I. (2022). BankmrxHa cBojuHa. XapmoHuyc. 382-411.

Ba6uh, U. Joranosuh, P. (2020). ['pahancko npaBo, kwura 2 — CTBapHO
npaBo, bamwa Jlyka: [lpaBuu pakynrer YHuBepsutera y bawoj Jlyuu.

Veli¢, L. Grgi¢, D. (2018). Sticanje prava vlasni$tva na nekretninama. Anali
Pravnog fakulteta u Zenici. 11 (21). 141-154.

Cuy, M. (2013). KaTtacTpu, 3eM/bULIHA PErucTpd M HCIPaBe O
KYTOMPOAAjH Y CTapOM PUMYy — eJleMeHTH MOZEPHUX 3eM/bULUIHUX KHbUTA.
360pHuxk padosa IIpasHoe pakynmema y Hosom Cady, 2. 279-302.

Majkuh, M. (2020). OcBpT Ha NpuUMjeHy NojeUHUX ofpesaba 3aKoHa
0 M3BPIIHOM MOCTYNKY Penry6irike CpricKe — HEKa CIIOPHA MUTaka y CYACKO)
npakcu. [oduwmak [pasHoe pakynmema Ynusepszumema y Baroj /Tyyu 1 (42).
131-150.

Pauuh, P. (2009). VI3Bpiueme Ha HEMIOKPETHOCTH — HEKE HEOIXOHe
n3MjeHe 3aKOHa O M3BPIIHOM IOCTYIIKY y LMJ/by oBehama epuKacHOCTH
noctynka. IIpasHa pujey, 20.

Pauuh, P. (2021). M3BpumiHO nmpouecHo npaso, Bawa Jlyka: [IpaBHu
¢dakynrer YHusepaurera y bawoj Jlyuu.

Keua, P. Craposuh, B. (2004). I'pahancko npouecHo npaso, Hosu Caz;
[lpaBuu dakynrer y Hosom Cany.

Keua, P. KnexxeBuh, M. (2021). I'pahancko npouecHo npaso, beorpag;
Cny>x6eHU TJIaCHUK.

187



3BOPHUK PAZIOBA ITPABHOT ®AKYITETA Y Huily | BPOj 103 | TognHA LXIII | 2024

Triva, S. Belajec, V. Dika, M. (1980). Sudsko izvr$no pravo, op¢i dio, Za-
greb: Informator.

Huxonuh, C. (2011). EBuzieHIIMja HemOKpeTHOCTH Y AycTpHju (IIpaBHO
Hacsehe, aKTyeTHU KOHLENT W TPeHAOoBH). [iacHuk Adeokamcke Komope
BojsoduHe. 10. 503-520.

Petrovi¢, S. (2023). Suvlasnistvo trec¢eg lica na predmetu izvr$enja kao
pravo koje (ne) sprecava izvr$enje. Pravni vjesnik 39, 3-4. 219-241.

Mutap¢i¢, H. (2020). Izvr$enje na nekretninama u svjetlu propisa iz-
vr$nog, zemljiSnoknjiznog i stvarnog prava u Bosni i Hercegovini. Drustveni
ogledi, 23-45.

Ernst, H. (2022). Publicijansko vlasni$tvo nekretnina. Zbornik Pravnog
fakulteta Sveucilista u Rijeci, 43, 3. 737-769.

Radi¢, D. Pilipovi¢, D. (2020). Smart Contract - Challenges and Perspec-
tives. Conference Proceedings from International Scientific Conference of Special
Importance: , Transformative Technologies: Legal and Ethical Challenges of the 21
Century®, Banja Luka: Pravni fakultet Univerziteta u Banjoj Luci. 11-132.

[Tponncu

3akoH o mpemjepy u KaracTpy. CaymcbeHu enactuk Penybauke Cpncke,
6p. 6/12, 110/16, 22/18, 62/18, 95/19, 90/23

3aKoH 0 3eM/bUIIHUM Kipurama. Caysxcberne HosuHe Pedepayuje Focre u
XepyezosuHe, 6p. 58/02, 19/03, 54/04, 32/19, 61/22

3aKoH 0 u3BpUIHOM nOCTYnKY. CayxucbeHu enacHuk Penybauke Cpncke,
6p. 59/03, 85/03, 64/05, 118/07, 29/10, 57/12, 67/13, 98/14, 5/17, 58/18, 66/18

3aKkoH 0 u3BpIIHOM NOCTYnKYy. CaymbeHe HosuHe Pedepayuje HFoche u
XepyezosuHe, 6p. 32/03, 52/03, 33/06, 39/06, 39/09, 35/12, 46/16, 42/18

3aKoH o cTBapHUM nipaBuma. Cayxcberu enactuk Penybauxe Cpncke, Op.
124/08, 3/09, 58/09, 95/11, 60/15, 18/16, 107/19, 1/21, 119/21

3akoH o cTBapHuUM npaBuma. Cayxncbere HosuHe Pedepayuje bocHe u
XepyezosuHe, 6p. 66/13,100/13, 32/19

3akoH o usBpuIewy u 06e3b6ehermy. Cryxncberu enacHuk Penybauke Cpbuje,
6p. 106/15, 106/16, 113/17, 54/19, 9/20, 10/23

Ospurtu 3akoH. CaysxcbeHe HosuHe, Gp. 112/12, 25/13, 93/14, 55/16, 73/17,
131/20, 114/22

3aKoH 0 HOTapcKoj cyxou. CayxbeHu enactuk Penybauxe Cpncke, 6p.
28/21

Cyacka mpakca

Ogpnyka YcraBHor cyzna bocue u Xepuerosune y npeamerty All-115/04 o,
23. 03. 2005, CTaB 25, 06jaBbeHa y CayocbeHom enacHuky boche u XepyezosuHe,
6p. 30/05

188



C. Ilerposuh | cTp. 169-190

Opnyka YeraBHor cyza bocHe u Xeprerosune y npeamety All-774/04 op
20.12. 2005, cTaB 365, 06jaBbena y Cayxncberom enactuxy bocHe u Xepyezosure,
6p. 39/06

Pjeuewse OcHoBHor cyza y Mpkowuh I'pagy of 31. o1. 2013. y npeamery
6p. 75 0 M1 027023 15 'k

Pjememe OxpyxHor cyza y bamoj J/lynu oz 08. 02. 2019. y npeameTy
6p. 75 0 1 006049 18 I'k

Pjemremse OxpyxHor cyza y bamwoj Jlynm o 20. 02. 2018. y npeameTty
6p. 710 1 241288 17 I'x



3BOPHUK PAZIOBA ITPABHOT ®AKYITETA Y Huily | BPOj 103 | TognHA LXIII | 2024

Stojana Petrovic, LL.D.,

Assistant Professor,

Faculty of Law, University of Banja Luka,
Republika Srpska, Bosnia and Herzegovina

ENFORCEMENT PROCEDURE ON UNREGISTERED
REAL ESTATE OWNERSHIP RIGHT

Summary

According to the real estate laws applicable in the entities of Bosnia and
Herzegovina, the failure of the debtor to register his/her right of ownership on
real estate is not an obstacle to instigating the enforcement procedure. However,
given the fact that the registration of the enforcement debtor’s ownership right
on immovable property is a precondition for enforcement proceedings, the cu-
rrent procedural rules cannot be considered an adequate normative response of
domestic legislators to the enforcement creditor’s right to settle, especially when
the debtor has no other assets that could be offered for settlement. In this paper,
using the legal science methodology, the author discusses and evaluates the axio-
logical value of the legislative solutions on the issue of instituting the enforcement
procedure against the debtor whose real estate right has not been registered. The
analysis includes both domestic law and laws of selected neighbouring countries.
The author examines two situations: 1) when the registration of the ownership
rights has a constitutive effect, and 2) when the effect on the debtors acquisition
of right is only declarative. The author concludes that the temporal correlation
between the moment of rendering a decision to initiate the enforcement procedure
on debtor’s unregistered immovable property and the moment of registration of
the debtor’s ownership right is determined by at least three possible legislative
models on enforcement. Each of the observed models of creditor’s forced settle-
ment which are conditioned by the prior registration of the debtor’s real estate
ownership right may be improved. The author proposes two possible ways: to make
the procedure for acquiring the legal ground for the registration of the debtor’s
ownership right more efficient; or, in case it is not possible, to enable the creditor
to make an inventory of the seized debtor’s immovable property.

Keywords: registration of debtor’s real estate ownership right, instituting
enforcement procedure, seizure, real estate inventory.
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Abstract: The UN International Law Commission (ILC) has been codify-
ing various sources of international law for decades. Thus far, its activi-
ties on the codification of general principles of law have resulted in three
reports from the Special Rapporteur, where two categories of general
principles of law have been identified in light of their different origins.
The first category of general principles of law stem from municipal legal
systems, while the second one stems from the international legal system
itself: In the provisional conclusions adopted on the first reading in May
2023, the latter have been defined as “general principles of law that may
be formed within the international legal system”. The aim of this paper is
to examine the controversial category of general principles of law. It has
to be noted that there are conflicting views among scholars, members of
the ILC itself and states regarding to general legal principles that may
derive or may be formed within the framework of the international legal
order. Hence, the paper will predominantly focus on these research ques-
tions: Do general principles of law formed within the international legal
system have the potential to exist as an autonomous source of interna-
tional law? Does the linguistic interpretation of Art. 38 paragraph 1 ¢) of
the Statutes of both the Permanent Court of International Justice and the
International Court of Justice (IC]) support the arguments in favour of the
standpoint that this category of principles has always been incorporated
in the notion of general principles of law? The paper also focuses on the
questions pertaining to the “recognition” of the general principles of law
formed within the international legal order, and the subsequent question
as to whether that amounts to consent of states.
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1. Introduction

The United Nations International Law Commission (ILC) has been dili-
gently working on the codification of sources of international law in the past
decades. After completing its work on the codification of international treaty
and international customary law, it focused on the topic of General principles
of law.* The results of the six-year work have so far produced three reports of
the Special Rapporteur® and the first reading within the ILC.3 Although it may
seem that this time period is relatively short compared to the decades-long
ones in the cases of international treaty and customary law codification, it has
been hurdled with many challenges.

The codification of general principles of law has proven to be rather
challenging for numerous reasons: the unclear and ambiguous practice of
both states and international justice, lack of unity of academic opinion, as well
as terminological inconsistencies (Pordevi¢ Aleksovski, 2022: 15). However,
the most controversial is the Special Rapporteurs idea on the “two-category”
approach which entails the dual origin of general principles of law (Vazquez-
Bermudez, Crosato, 2020: 158, Shao, 2021: 220-221). The first (widely accepted)
category of general principles of law is the one stemming from municipal legal
systems. The second (controversial) category of general principles of law entails
the principles formed within or stemming from the international legal system.
There are and have always been conflicting views among scholars,* members
of the ILC, as well as states, about this controversial category — which will be
the focus of this paper.

It should be noted that the idea about the existence of the second ca-
tegory of principles was not engendered by the Special Rapporteur, but had
already existed in academic literature (Cherif Bassiouni, 1990:768, 771; Rosenne,

1 Report of the International Law Commission, 69 session of the ILC in 2017, A/72/10.

2 First report of the Special Rapporteur, Mr. Marcelo Vazquez-Bermudez, A/CN.4/732,
71t session of the ILC, 2019 (First report); Second Report of the Special Rapporteur, Mr.
Marcelo Vazquez-Bermudez, A/CN.4/741, 72 session of the ILC, 2021, (Second Report);
Third Report of the Special Rapporteur, Mr. Marcelo Vazquez-Bermudez, A/CN.4/753, 73™
session of the ILC, 2022 (Third report).

3 ILC (2023). General Principles of Law: Text of the Draft Conclusions Provisionally Adopted
by the Drafting Committee on First Reading, 74™ session of the ILC, UN Doc A/CN.4/L.982,
Geneva, 2023 (hereinafter: ILC GPL Draft Conclusions, 2023), https://documents.un.org/
doc/undoc/ltd/g23/100/48/pdf/g2310048.pdf (accessed on 10. 10. 2024)

4 Pomson recommended that the ILC concentrate on the uncontroversial category of
principles derived from national legal systems, avoiding all together recognition of principles
formed within the international legal system as a valid source of international law, believing
that this approach would prioritize a more grounded and universally accepted understanding
of general principles of law, ensuring clarity and consistency within the international legal
framework (Pomson, 2022).
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2006:1549). This notion is a starting point for this research, aimed at addressing
the dilemma or question contained in the title: are general principles of law
stemming from the international law system a foggy concept, which cannot
be properly defined by the Special Rapporteur in an effort to contribute to the
progressive development of international law, or are they an old but long-for-
gotten concept, which dates way back to the process of drafting the Statute of
the Permanent Court of International Justice in 1920?

Following this introduction, the second section of the paper will analyze
the evolution of the ILC’s approach to general principles of law (2018-2023), with
specific reference to Conclusions 3 and 7. After providing the backgound and
an overview of today’s stance of the ILC, the next three sections of the paper
analyze and discuss the principal research questions: Do general principles of
law generated within the international law system have the potential to exist
as an autonomous source of international law? Does the linguistic interpre-
tation of Art. 38 paragraph 1 c) of the Statutes of both the Permanent Court
of International Justice and the International Court of Justice (ICJ) support
the arguments in favour of the standpoint that this category of principles has
always been incorporated in the notion of general principles of law? In addition,
the paper also focuses on the questions pertaining to the “recognition” of the
general principles of law formed within the international legal order, and the
subsequent question as to whether that amounts to consent of states. The sixth
and the final section will provide concluding remarks.

2. The evolution of the ILC’s approach to
general principles of law (2018-2023)

Between 2018 and 2023, the ILC’s approach to general principles of
law underwent a significant evolution, particularly concerning the second
category of principles that originate from the international legal system itself.
While initially embracing this category, the ILC adopted a more cautious and
restrictive stance in its 2023 Conclusions.

The ILC’s initial work on the topic, reflected in the Special Rapporteur’s
first report (2019)5 and second report (2021)¢, showed a willingness to accept
general principles formed within the international legal system as a distinct
category under Art. 38(1)(c) of the IC] Statute. In his third report (2022), the
Special Rapporteur argued that sufficient practice, case law and legal scho-
larship supported the existence of this category.” This view was echoed by

5 First Report of the Special Rapporteur, 2019: 67-73.
6 Second Report of the Special Rapporteur, 2021: 36-38.
7 Third Report of the Special Rapporteur, 2022: 8-14.
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some ILC members,® who highlighted the need for the international legal
system to generate its own principles rather than solely rely on principles
imported from domestic legal systems. In addition, the examples in judicial
decisions® and state practice support the existence of general principles for-
med within international law' (Bjorge, 2023: 852-864), as well as a steady body
of academic literature (Anzilotti, 1929/1999: 117; Boas, 2023: 125-126; Bonafé,
Palchetti, 2016:162; Can¢ado Trindade, 2013: 55-86; Fitzmaurice, 2017: 193;
Gaja, 2019: 37; Gaja, 2020: paras. 17-20; Lammers, 1980: 67; Reuter, 1961: 466-
467; Schachter, 1982: 75, 79-80; Wolfrum, 2010: para. 28; Yusuf, 2019: 450).

Several methodologies for identifying such principles were proposed,
including examining their widespread recognition in treaties and other in-
ternational instruments, their status as necessary corollaries of existing
international legal rules (both conventional and customary), and their deduc-
tive derivation from fundamental principles of international law." However,
opposing views were also presented, echoing the view that (although stem-
ming from international law) they are in essence still principles derived from
municipal legal orders (D’Aspremont, 2011: 97-98, 171; Biddulph, Newman, 2014:
292, Ellis, 2011: 953; Murphy, 2020: 68).2

Thus, the ILC’s stance had shifted by 2023, and the ILC became more
cautious, mainly due to concerns that these principles are too similar to
customary international law. Despite the raised concerns, the proposals of
the Special Rapporteur found their place in the articles of draft conclusions
provisionally adopted by the ILC in the first reading (2023). The prevailing

8 Third Report of the Special Rapporteur, 2022: 8 (ft. 41).

9 International Court of Justice, Corfu Channel case, Judgment of 9 April 1949, I.C.J. Reports
1949, p. 22; International Court of Justice, Reservations to the Convention on Genocide,
Advisory Opinion, I.C.]J. Reports 1951, p. 23; International Court of Justice, Case of the
monetary gold removed from Rome in 1943 (Preliminary Question), Judgment of June 15th,
1954, I.C.J. Reports 1954, p. 32; International Court of Justice, Frontier Dispute, Judgment,
I.C.J. Reports 1986, p. 565, paras 20-21; International Criminal Tribunal for the Former
Yugoslavia, Prosecutor v. Anto Furundzija, No. 1T-95-17/1-T, Judgment, Trial Chamber, 10
December 1998 (IT-95-17/1-T), para. 183; International Criminal Tribunal for the Former
Yugoslavia, Prosecutor v. Zoran Kupreskic et al., No. IT-95-16-T, Judgment, Trial Chamber,
14 January 2000, para. 738.

10 First Report of the Special Rapporteur, 2019: 68-73, paras. 235-253.
11 Second report of the Special Rapporteur, 2021: 38-50.

12 Biddulph and Newman stated that there is a purely “domestic approach” and a “hybrid
approach”to analyzing general principles, with most deriving general principles from domestic
legal systems and some also taking account the structure of the international system itself
(Biddulph, Newman, 2014: 292). Ellis explained that “general principles of international law
are today understood as principles derived from municipal law” (Ellis, 2011: 953).
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thinking within the Commission at this stage is apparent from Conclusions 3
and especially 7 (ILC GPL Draft Conclusions, 2023).

This shift was driven by two major factors: 1) concerns about overlap
with customary international law; 2) emphasis on codification over progre-
ssive development. First and foremost, numerous ILC members and states
expressed concerns that recognizing a broad category of general principles
formed within international law could blur the lines between this source
and international customary law. They argued for a clearer distinction to
ensure the integrity of both sources. Also, both the Special Rapporteur and
the ILC made it clear that emphasis must be put on codification rather than
progressive development when dealing with sources of international law.”
The emphasis on codification aligns with the concerns expressed by some
ILC members and states about exceeding the Commission’s mandate and
inadvertently creating new law (Bjorge, 2023: 845).

The ILC’s shift towards a more restrictive approach is evident in several
aspects of the ILC GPL Draft Conclusions, 2023; the manifestations of this
approach are: 1) less certain language manifesting hesitancy in recognizing
international law principles as a distinct category of general principles of
law, 2) restrictive methodology for identifying them; and 3) room for future
recognition of a broader category if supported by more evidence.

Firstly, the language used is different compared to the initial wording.
While Draft conclusion 3 indeed recognizes two categories of general princi-
ples of law: those derived from national and those that may be formed within
the international law (Draft Conclusion 3), it introduces a degree of flexibility
regarding principles formed within the international legal system by using
the phrase “may be formed”, as opposed to a more definitive statement. In-
stead of mimicking the linguistic formula used in the first category of general
principles that stem from national legal systems, instead of using the syntagm
“derived from”, the phrase “may be formed” was used to describe and identify
the second category. This acknowledges the ongoing debate about whether or
not the second category of principles truly exists as an autonomous source
of international law. This hesitant language reflects a shift from the more
assertive stance in earlier ILC reports and discussions, which more readily
embraced the idea of general principles emanating from the international
legal system itself.

Futhermore, the ILC streamlined the methodology for identifying general
principles formed within international law, focusing on a single criterion:
recognition by the community of nations as intrinsic to the international legal
system (Draft conclusion 7). This represents a departure from the multiple
methodologies proposed in previous ILC reports, such as widespread reco-

13 Third report of the Special Rapporteur, 2022: 12, para 26.
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gnition in treaties and other international instruments, that these principles
are a necessary corollary of existing international legal rules, or that they
are deduced from fundamental principles of international law. This more
restrictive approach aims to address concerns about the potential overlap
with customary international law and the risk of introducing principles not
genuinely accepted by states. Concerns exist not only about the potential
overlap but also about the possibility of using (and abusing) general principles
to circumvent the more rigorous requirements for establishing international
customary norms."* The ILC suggests that the methodology for identifying
general principles formed within the international legal system is similar
to that used for identifying principles derived from national systems. This
involves: 1) an inductive analysis of existing norms, including relevant re-
solutions adopted by international organizations or at intergovernmental
conferences and statements made by states; 2) consideration of the reception
of the identified principle by states and subsequent decisions of courts and
tribunals.’s The crucial aspect of the ILC’s approach is the second requirement:
recognition by the community of nations (Draft conslusion 2), which will be
further discussed in more detail in section 5 of this paper.

Finally, Draft conclusion 7, entitled “Identification of general principles
of law formed within the international legal system,”* explicitly states that this
process is “without prejudice to the question of the possible existence of other
general principles of law formed within the international legal system”. This
acknowledges the ongoing debate and leaves room for recognizing a broader
category in the future, pending further study and evidence of state practice.

Draft conclusion 7 deliberately embraced a narrow approach. The first
paragraph aims to highlight the distinction between intrinsic and non-intrinsic
general principles of law. Intrinsic general principles of law are the ones that
are specific to and regulate the international legal system. The intrinsic prin-
ciple is “specific to the international legal system and reflects and regulates its

14 Even the IC] uses general principles of law in order to distance themselves from the
strict requirements of identifying international customary norms (Besson, 2010: 41).

15 Second Report of the Special Rapporteur, 2021: 38-51.

16 Conclusion 7: 1) To determine the existence and content of a general principle of law that
may be formed within the international legal system, it is necessary to ascertain that the
community of nations has recognized the principle as intrinsic to the international legal system.
2) Paragraph 1 is without prejudice to the question of the possible existence of other general
principles of law formed within the international legal system. Conclusion 7, Report of the
International Law Commission, Chapter IV: General Principles of Law, UN Doc A/78/10, p. 22.
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basic features”” This narrow category includes principles such as: consent to
jurisdiction, uti possidetis juris®, and respect for human dignity®. >

Paragraph 2 of Draft conclusion 7 can be seen as a savings clause or “wit-
hout prejudice” clause, considering that it aims to acknowledge the potential
for other general principles to exist outside this narrow definition. It is in fact
this broader category where the controversy lies.

Despite the opposing views among the ILC members, the ILC eventually
adopted (by consensus) the Draft conclusion 7 on general principles of law
formed within the international legal system based on three main arguments.
First and foremost, the text of Art. 38(1)(c) as well as the drafting history do
not limit general principles of law to those that only derive from national legal
systems.* The second argument for the justification of the existence of the said
second category of general principles of law was that both the state and judicial
practice supports it. Lastly, the third argument pro is that international law, as
any legal system, has to be able to generate its own general principles, which
is also crucial for maintaining a coherent legal system capable of addressing
evolving international challenges. This perspective highlights the functional
necessity of such principles within the international legal framework, that is
their functional role of coherence.

There is a need to clarify the relationship between the two categories
because, in Draft conclusion 7, there is an unclear connection between the
conditions in paragraph 1 (defining “intrinsic” principles) and the broader scope
allowed in paragraph 2. It is possible that paragraph 2 acts as a placeholder, reco-
gnizing the theoretical potential for non-intrinsic principles but acknowledging
the need for further clarification on their identification and application.

Having in mind all the complexities surrounding general principles of
law stemming from the international system, it is important to further analyze

17 Conclusion 7, comment 4, ILC Report of the International Law Commission, Chapter IV:
General Principles of Law, UN Doc A/78/10, p. 23; https://legal.un.org/Ilc/reports/2023/
english/a_78_10_advance.pdf (accessed on 10. 10. 2024)

18 Frontier Dispute (Burkina Faso/Mali), 1986 ICJ. Rep. 554, 565, para. 20 (Dec.22): “Uti
possidetis...is not a special rule which pertains solely to one specific system of international
law. It is a general principle which is logically connected with the phenomenon of the obtaining
of independence”; it establishes that newly independent states inherit the pre-existing
boundaries established by the former colonial power (ILC Report, 2023: 23).

19 This principle, recognized by the International Criminal Tribunal for the former
Yugoslavia in the FurundZija case, is considered fundamental to international humanitarian
law and human rights law (ILC Report, 2023: 23).

20 Conclusion 7, comment 6, Report of the International Law Commission, UN Doc
A/78/10, 2023, p. 23.

21 Conclusion 7, comment 2, Report of the International Law Commission, UN Doc A/78/10,
2023, pp. 22-23.
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three key aspects: 1) the linguistic and historical interpretation of Art. 38 (1)(c)
of the ICJ Statute; 2) to demystify whether they are an autonomous source of
law; and 3) to understand what represents recognition.

3. Back to the basics: the linguistic and historical
interpretation of Article 38(1)(c) ICJ Statute

The linguistic interpretation of Art. 38(1)(c) in the Statutes of both the
Permanent Court of International Justice (PCIJ) and the International Court
of Justice (IC]) offers arguments both for and against the view that general
principles of law have always encompassed principles that originate from the
international legal system. This dual argument refers to the text or wording
of Art. 38(1)(c), which in fact does not explicitly limit the source of general
principles, leaving room for interpretation.

On the one hand, there are a couple of arguments supporting the inclu-
sion of general principles of law formed within the international legal order
within the meaning and scope of the phrase “general principles of law”. First
of all, the history and travaux préparatoires of Art. 38(1)(c) point towards a
broader interpretation that encompasses both domestic and international
sources of general principles. If we go back nearly a century ago and analyze
the travaux préparatoires of the Statute of the PCIJ, one of the drafters of Art.
38, Anzilotti, who later became a judge of the Court, wrote that “not only were
general principles of law formed within the international legal system part of the
category of Art. 38(1)(c), but that the rubric referred first and foremost to such
principles, giving only second place to principles recognized in domestic legal
systems” (Bjorge, 2023: 850). Politis (in 1934) and Hudson (in 1943) also expli-
citly recognized the possibility of the existence of these principles (Bjorge,
2023: 852), as well as De Lapradelle as early as 1920 (Fitzmaurice, 2017: 186,
Wang, 2022: 569). “On the basis of the wording of Art. 38(1)(c) IC] Statute, its
legislative history, as well as its object and purpose, the view seems to be more
tenable that general principles may be derived not only from municipal law, but
also from international law. This reasoning is enforced by Art 21 ICC Statute,
which clearly distinguishes between general principles derived from interna-
tional and those from national law” (Wolfrum, 2010: para. 28). Secondly, the
wording of Art. 38(1)(c) is quite general, referring to “the general principles of
law recognized by civilized nations”, a phrasing that does not explicitly limit
the origin of these principles. Thirdly, the focus is in fact on states’ recognition
of the principles, which could apply to principles recognized in both domestic
and international contexts. Fourthly, the structure of Art. 38(1) places general
principles of law alongside treaties and customary international law as sources
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of international law applied by the Court. This placement could imply a broader
scope for general principles than merely those drawn from domestic law.

However, due to the lack of precision in the wording of Art. 38(1) IC]
Statute, there are also arguments against the inclusion of such principles de-
riving from the international order into the notion of general principles of law
(Tunkin, 1974: 199). First, while not directly based on linguistic interpretation,
the dominant understanding of Art. 38(1)(c) has historically been limited to
principles found in domestic legal systems. This perspective of focusing on
domestic law often draws on the views of Root and Lord Phillimore during
the drafting of the PCIJ Statute (Bjorne, 2023: 849). Second, although it is now
considered outdated and potentially discriminatory, the reference to “civilized
nations” in Art. 38(1)(c) was initially seen by some as pointing toward domestic
legal systems as the primary source of general principles. However, this argu-
ment weakens when considering that even principles found in domestic law are
ultimately incorporated into international law through a process of recognition
by the international community (Bjorge, 2023: 866). Third, during the drafting
process of Art. 38,2 the used phrase was criticized “because it could be treated
as an open door for judges to install particular legal values specific to their own
national legal systems” (Ochi, 2023: 171).

As seen, the linguistic interpretation of Art. 38(1)(c) of the ICJ Statute is
not conclusive. The wording is broad enough to allow for different interpretati-
ons. Ultimately, understanding the intended scope of general principles of law
requires considering not only the historical context and drafting debates but
also the subsequent practice of states and international courts and tribunals.
This aligns with the ILC’s current approach which, while acknowledging the po-
ssibility of general principles formed within international law, sets a high bar for
their identification and emphasizes the need for evidence of state recognition.

4. Questioning general principles of law formed
within the international legal system as an
autonomous source of international law

The question of whether general principles of law formed within the in-
ternational legal system can stand as an independent source of international
law is a contested concept, having in mind that it is still the subject matter of
ongoing debates.

There are a couple of arguments in favor of autonomy, such as: 1) systemic
necessity; 2) historical practice; and 3) the notion of implied consent. Scholars

22 League of Nations Advisory Committee of Jurists, Procés-verbaux of the Proceedings
of the Committee, June 16-July 24, 1920, with Annexes, The Hague, Van Langenhuysen,

1920, pp- 293, 308-310.
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argue that general principles of law are essential for a functioning international
legal system (Cheng, 1953: 390;> Andenas, Chiussi, 2019: 10). It is contended
that, just as domestic legal systems rely on general principles to fill gaps and
ensure coherence, the international legal order needs its own set of guiding
principles to maintain order and address novel situations (Besson, 2009: 22;
Kozlowski, 2017: 227).>4 Bjorge challenges the traditional view that early jurists
were solely focused on incorporating national legal principles into Art. 38(1)(c).
He argues that the historical practice indicates a clear acceptance of general
principles formed within international law as a legitimate source (Bjorge, 2023:
865-857). Shao introduces the concept of implied consent as a way to reconcile
general principles with the consent-based nature of international law (Shao,
2021: 229). He posits that general principles, regardless of their origin, reflect
what states would likely have agreed to if faced with a specific legal issue. This
implied consent arises from the need for a workable international legal system
(Shao, 2021: 233). The ILC itself stated that general principles of law formed
within the international legal system “could be seen as a sign of the increasing
maturity and growing complexity of international law, which thus came to depend
less on gap-filling sources from domestic law” (ILC Report, 2021).%

On the other hand, arguments against their autonomy are: 1) overlap
with customary international law; 2) fear of a “custom lite” path; and 3) lack
of clear methodology. One of the primary concerns is the potential for general
principles formed within the international legal system to become indistingu-
ishable from customary international law (Pordevi¢ Aleksovski, 2022: 19-21).
This could generate confusion and blur the lines between different sources of
law, potentially weakening the established framework of international lawma-
king. Further, there is some fear that recognizing a broad category of general
principles could lead to a custom lite scenario (Shao, 2021: 240-246), where
these principles become a less stringent path to establishing new international
legal norms, thus circumventing the traditional emphasis on the requirement
of explicit state consent. Finally, there are difficulties in establishing a clear
and objective methodology for identifying these principles. Without a robust
framework for distinguishing general principles from other sources, the risk
of subjective interpretation and potential abuse by international courts and
tribunals increases*® (Shao, 2021: 240).

23 A famous quotation states that: General principles of law “lie at the very foundation of
the [international] legal system and are indispensable to its operation” (Cheng, 1953: 390).

24 Third report of the Special Rapporteur, 2022: 52, para. 144-.
25 Report of the International Law Commission, 72" session, 2021, Un Doc A/76/10, para. 210.

26 Third report of the Special Rapporteur, 2022: 10-11, paras 22-23.
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The ILC has grappled with these arguments. Its position has evolved over
time. The ILC’s current stance acknowledges the possibility of the existence of
principles stemming from the international order as an autonomous source of
law but sets a high threshold.

5. Recognition of general principles of law
originating from the international system

The notion of recognition of general principles of law formed within the
international legal order is a complex and contested issue. Generally speaking,
it can be established through: 1) state practice, including treaty practice and
diplomatic exchanges; 2) judicial decisions of international courts and tri-
bunals; and 3) writings of the most qualified scholars. Determining whether
a principle qualifies as a general principle of law under Art. 38(1)(c) of the IC]J
Statute involves three key questions: 1) how recognition is manifested; 2) what
evidence is required; and 3) what actors contribute to this process.

Answering the question of what actually constitutes recognition is a com-
plex one, having in mind that there is a distinction between explicit recognition,
where states or international courts and tribunals directly invoke a principle as
a general principle of law, and implicit recognition, which can be inferred from
state practice, treaty provisions, or judicial decisions that apply the principle
without explicitly labelling it as such. The implicit recognition poses challenges
for identifying these principles and raises concerns about subjective interpre-
tations by adjudicators. Some argue that the recognition of general principles,
even those formed within international law, ultimately rests on a form of implied
consent by states (Shao, 2021: 229, 233). This argument rests on the idea that,
by participating in the international legal system and acknowledging the need
for principles to address gaps and ensure coherence, states implicitly accept
the binding nature of such principles. This consent is inferred from their par-
ticipation in the international legal system and their acceptance of the need
for principles to address gaps and ensure coherence. However, the concept of
“implied consent” remains contested and raises questions about how to deter-
mine when it is sufficient to create binding legal obligations.

Several challenges arise regarding the notion of “implied consent”. Firstly,
it can be difficult to determine precisely when and how this “implied consent” is
manifested, leading to concerns about subjective interpretations and potential
overreach by international courts. Secondly, the idea that states consent to be
bound by principles simply by participating in the international legal system
can be seen as undermining state sovereignty and the traditional emphasis on
explicit consent in international lawmaking. The central tension revolves aro-
und balancing the need for international law to function as a coherent system
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with the traditional emphasis on state consent as the foundation of interna-
tional legal obligations. States are traditionally seen as the primary actors in
international law, and their consent is often considered the foundation of their
legal obligations.

Secondly, the evidence required to satisfy the recognition requirement
is also not clear cut. Namely, it is still not clear whether recognition requires a
collective act by the international community as a whole, or whether it could
also be based on the actions of an individual state. This further raises questions
about how to determine when a general principle of law has achieved suffici-
ent recognition to be considered part of general international law. Academic
literature identifies various types of evidence that can support the recognition
of general principles formed within international law. These include: 1) treaty
provisions, which use terms such as “general principles of international law” and
“generally recognized principles of international law”; 2) state practice, including
diplomatic exchanges, statements by state representatives and national legisla-
tion that reflect the application of these principles; 3) judicial decisions from
international courts and tribunals invoking or applying the principle in their
judgments (even without explicitly citing Art. 38(1)(c)); 4) scholarly writings,
including not only analysis but also support for the existence and application
of principles within the international legal order. Unfortunately, establishing a
clear methodology for identifying these principles is challenging, as states and
courts often apply them without explicitly stating their source or linking them to
Art. 38(1)(c) of the IC] Statute. This ambiguity can make it difficult to determine
whether a principle has achieved sufficient recognition to be considered part
of general international law.

Not only states but also international courts and the ILC itself are in-
volved in answering the third posed question regarding actors who contribute
to the process of creating, identifying and recognizing general principles for-
med within international law. Ultimately, States, as the primary subjects of
international law, play a central role in the recognition process. Their actions,
individually and collectively, through treaty-making, diplomatic practice and
domestic legislation, contribute both to the formation and recognition of these
principles. International courts and tribunals contribute to the identification
and development of general principles through their judgments and interpre-
tations of international law. The ILC also plays a significant role in clarifying
the concept of general principles of international law and developing metho-
dologies for their identification. However, its work is not binding on states, and
its recent shift towards a more restrictive approach reflects the complexities
and controversies surrounding this source of law.

202



C. Bophesuh AnekcoBck# | cTp. 191-210

6. Concluding remarks

The ILC’s approach to general principles of law has evolved between
2018 and 2023, moving from an initial openness to a more restrictive stance
regarding the second category of general principles of law, the principles
originating from the international legal system. This evolution reflects the
ongoing debate and complexities surrounding this type of general principles,
the need to maintain clear distinctions between different sources, and the
ILC’s commitment to codification over progressive development.

While the 2023 ILC Draft conclusions provisionally adopted in the first
reading acknowledge the potential existence of this category, they reflect a
more cautious approach, seeking to address concerns about distinction from
other sources and potential abuse, as well as pending further clarification
and evidence of state practice. While acknowledging their existence, the ILC
adopts a more restrictive methodology for identification.

In essence, the debate regarding the inclusion of general principles of
international law in Art. 38(1)(c) of the IC] Statute highlights a tension between
a positivist view of international law (focused on state consent) and a more
naturalist approach that acknowledges the need for a coherent legal system.
Despite the controversy, the ILC has provisionally accepted the existence of
general principles formed within the international legal system, although
with a narrow scope in the ILC Draft conclusions 3 and 7.

The potential for general principles of law formed within the international
legal system to exist as an autonomous source remains a point of contention.
While arguments based on systemic necessity, historical practice and implied
consent support their recognition, concerns about overlap with custom, the
“custom lite” scenario, and methodological challenges persist. The ILC’s evol-
ving stance underscores the need for further clarity and a robust framework
for identifying and applying these principles. The future development of this
area of international law will likely depend on the emergence of compelling
State practice and jurisprudence that solidify the contours and legitimacy of
this potentially powerful source of legal norms.

In response to the question of whether general principles formed wit-
hin the international legal system are a foggy or a long-forgotten concept, the
conclusion would be that they are both, (notably, in that particular order). Even
though some academic literature rightfully reminds that principles originating
from the international order were always meant to be included within the scope
of Art. 38 (1)(c), the main problem is of a different kind: its “fogginess®, i.e. the
lack of a clear-cut definition and identification. It remains to be seen whether
the majority of states will be inspired by the work of the ILC and its delicate
wording and high threshold when it comes to general principles originating
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form the international system, or whether they will oppose such a view. Re-
membering that states have a deadline until 1t December 2024 to submit
information and provide their comments, the final say remains to be seen.
Unfortunately, it has to be noted that the Republic of Serbia has not
been very active in the work of the ILC since it became an independent state
in 2006. In the period 2006-2024, the ILC has tackled numerous topics and
some activities are still underway,*” with very little input from Serbia.?® Having
in mind the vital importance of the principle of territorial integrity* (as a
general principle that may be formed in international system) to the Serbian
foreign policy, the Republic of Serbia would be expected to submit a comment.
The Special Rapporteur is expected to issue a fourth and final report on
general principles of law in 2025, which will focus on analyzing the feedback
received from governments regarding the ILC’s conclusions and commentaries
on the topic (Jalloh, 2024: 128). Based on governments’ feedback, the report
might propose adjustments to the conclusions and commentaries adopted by
the ILC during the first reading of draft conclusions. The ILC intends to com-

27 The following topics were completed or are still in progress: Identification of customary
international law, Peremptory norms of general international law, Subsequent agreements
and subsequent practice in relation to interpretation of treaties, Effects of armed conflicts on
treaties, Fragmentation of international law: difficulties arising from the diversification and
expansion of international law, Subsidiary means for the determination of rules of international
law, Non-legally binding international agreements, Succession of States in respect of State
responsibility, Inmunity of State officials from foreign criminal jurisdiction, Responsibility of
international organizations, Settlement of disputes to which international organizations are
parties, Protection of persons in the event of disasters, Crimes against humanity, Immunity of
State officials from foreign criminal jurisdiction, Protection of the environment in relation to
armed conflicts, Protection of the atmosphere, Shared natural resources (oil and gas), Sea-level
rise in relation to international law, International liability in case of loss from transboundary
harm arising out of hazardous activities. See: ILC (2024). Analytical Guide to the Work of
the International Law Commission; https://legal.un.org/ilc/guide/gfra.shtml (accessed on
10. 10. 2024).

28 The Republic of Serbia provided information or submitted comments on 3 issues only: a)
Serbia’s comment on Provisional application of treaties (https://legal.un.org/ilc/sessions/68/
pdfs/english/pat_serbia.pdf); b) Serbia’s comment on Expulsion of aliens, (https://legal.un.org/
ilc/documentation/english/a_cn4_628.pdf, p. 282); and ¢) Serbia’s comment on Obligation
to extradite or prosecute (aut dedere aut judicare), (https://legal.un.org/ilc/documentation/
english/a_cn4_579.pdf, pp. 91-92) (accessed on 10. 10. 2024)

29 Inthe ILC debate, the examples of general principles of law that may be formed within
the international system included: the principle of sovereign equality of states, the principle
of territorial integrity, the principle of uti possidetis juris, the principle of non-intervention
in the internal affairs of another State, the principle of consent to the jurisdiction to
international courts and tribunals, elementary humanity considerations, respect for human
dignity, the Nirnberg Principles and principles of international environmental law (ILC
Report 2023, Un Doc A/78/10, ft. 34).
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plete a second reading in 2025 and submit the conclusions to the UN General
Assembly with a recommendation for further action. Based on similar projects,
the ILC’s recommendation to the General Assembly will include one or more
of the following scenarios: 1) General Assembly formally acknowledging the
ILC’s work on general principles of law; 2) annexing the conclusions to a Ge-
neral Assembly resolution, increasing their visibility and potential influence;
3) bringing the conclusions to the attention of relevant stakeholders, most
notably states; 4) encouraging widespread dissemination within the broader
international legal community.
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dp Cawa Bophesuh Anexcoecku,
Jouyenm,

IlpasHu ¢pakynmem, YHusepsumem y Huuwy,
Peny6auka Cpbuja

OIIIITH IIPHUHITHUIIH ITPABA CTBOPEHH Y
MEBYHAPOJAHOM IIPABHOM CUCTEMY -
MAIJIOBHTH HJ/IH 3ABOPAB/bEH IIOJAM?

Pesume

Komucuja 3a mehynapoono npaso (KMII) eeh deyerujama koduguxyje
pasauvume uszgope mehynapodnoe npasa. Pad Ha xodugpukayuju onwmux
npuHyuna npasa 0o cada je npousseo mpu uzeewmaja CneyujanHoe uzgecmuoya
y Kojuma cy udeHmugukosaHe dge kamezopuje onwmux NPUHYUNa npasa, ¢
063upoMm Ha HUx080 pasauiumo nopek.o. [Ipea kamezopuja onwmux npUHYUNa
npasa nomudye U3 HAYUOHAIHUX NPasHuUx nopedaka, dok dpyea npoucmudye u3
camoe mehyHapoduonpasHoe cucmema. [Tomorsu cy do cada deuHucaHu kao
,ONWMa npasHa Hayiena koja ce mo2y gopmupamu y okeupy mehyHapooHoz
npasHoz cucmema’y 3aKbyHyuMa yc80jeHUM HA NPBOM HUMAtLY U3 Majd 2023.
eodune. LJum pada je ucnumueare nomeHyme KOHMposep3He Kamezopuje
onwmux npuHyuna npasd. Y 6e3u ca onwmum npagHuM NPUHYUNUMA KOjUu MO2Y
npoucmehu unu ce popmupamu y okeupy mehyrnapodroe npasHoz nopemxa mpeba
ucmahu da mehy meopemuuapuma, unaHoguma came KMII, kao u dpxcasama
nocmoje onpeunu cmasosu. Cmoea he ce pad npemedncHo ¢okycupamu Ha
cnedeha ucmpasxcusauka numarsa: fa au onwmu npuHYyUNU npasa Gopmupau
y oksupy mehyHapodHoe npasHoe cucmema mMo2y nocmojamu Kao camocmanHu
useop mehyHapodHoe npasa? /la au Ha 0CcHOBY je3uukoe mymavera 4aaHa 38
(1) 8) Cmamyma CmanHoe cyda mehynapodre npasde u MehyHapodHoz cyda
npasde nocmoju apeymeHm y Kopucm cmasay da je makea kamezopuja npuHyuna
odysek buna ykvydeHa y nojam onwmux npunyuna npasa? Y pady he ce, makohe,
aHanu3upamu nojam ,Npu3Hagara’ ONWMuUX NPUHYUNA Npasa GopmupaHux y
okeupy mehyHapodHoz npagHoz nopemka, u dosecmu 2a 'y 8e3y ca KOHYenmom
caznacHocmu dpxcasa.

Kbelme peyHu: onwma Havena npasa, onwma Havesid npaea cmeopeHa

y mehyHapodnonpasHom nopemky, koduguxayuja, Komucuja 3a mehynapodxo
npaso.
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annual leave? The aim of the paper is to analyse the relevant provisions of
the Croatian positive law concerning the right to paid annual leave and the
possibility of transfer it to it to the next calendar year over, to correlation

them with the relevant European directives and judgments of the Court of
Justice of the EU, to draw conclusions on their compliance with EU law,

and discuss their impact on the position of workers and employers in the
Republic of Croatia.

Keywords: right to annual leave, long-term sick leave, Croatian Labor
Act, Court of Justice EU.

1. Introductory considerations

The right to paid annual leave is one of the basic rights in the employment
relationship, and its use is beneficial for the employee and the employer ali-
ke. Research shows that taking annual leave increases workers’ productivity
by up to 40%, while at the same time reducing the risk of sick leave by 28%
(EURES, 2022).! Annual leave allows the worker to take a break from the stress
and workplace demands. Studies show that the maximum effort that a worker
invests in the workplace for a long time exposes the worker to a greater risk
of serious health problems, such as heart attack and stroke, for which reason
the use of annual leave is considered necessary to safeguard workers’ health
(EURES, 2022). Moreover, the use of annual leave can have a positive effect on
keeping balance between professional and personal life. Conducted research
also shows that, during the annual leave, the worker’s health and well-being
improve, the level of tension decreases, and at the same time the level of energy
and satisfaction increases (De Bloom, Geurts, Taris, Sonnentag, De Weerth,
Kompier, 2010:196). Annual leave has a positive effect on creating psychologi-
cal resilience to future stressors (De Bloom, Geurts, Kompier, 2012:630). The
absence of annual leave can be associated with premature mortality (Gump,
Matthews, 2000:608-612).

The right to paid annual leave is laid down in Article 31 (2) of the EU
Charter of Fundamental Rights(2000)?, which states that “Every worker has the
right to limitation of maximum working hours, to daily and weekly rest periods
and to an annual period of paid leave.” According to the position expressed by
the Court of Justice of the EU (CJEU) in its judgment in case C-684/163, the

1 EURES/EURopean Employment Services (2022). Why you should always use your annual
leave, 6 Sept. 2022, https://eures.europa.eu/why-you-should-always-use-your-annual-
leave-2022-09-16_en (accessed 15 July 2024).

2 Charter of Fundamental Rights of the European Union, Official Journal of the EC, C
364/01, 2000

3 Case C-684/16 Max Planck-Gesellschaft zur Forderung der Wissenschaften [ 2018 ],
paragraph 74
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aforementioned provision of the Charter suffices granting workers the right
that they can invoke in disputes against the employer. Furthermore, pursuant
to Article 7 of Directive 2003/88/EC*, member states must guarantee workers
at least four weeks of paid annual leave. The aforementioned provision has
been implemented in the Croatian Labour Act; thus, the employer’s failure to
ensure the employee’s use and enjoyment of paid annual leave shall result in
employer’s misdemeanour liability. Despite this, the provisions on carrying over
periods of unused paid annual leave to the next calendar year pose a special
issue in the labour law legislation of the Republic of Croatia. In particular, this
refers to workers in the Croatia who spent several uninterrupted years on sick
leave and who, after returning to work, wish to use their annual leave that they
could not use due to sick leave.

2. Legal sources of the right to paid vacation

The right to paid annual leave is incorporated in a number of legal acts
at the international, regional and national levels. The paper focuses only on
particular sources: one international specialized source, one European secon-
dary source, and two national (Croatian) sources of law.

In the context of international specialized sources of law, the analysis co-
vers the provisions of the ILO Convention C132 - Holidays with Pay Convention
(Revised).s Article g of the ILO Convention is considered crucial when it comes
to the annual leave carry-over institute. Pursuant to Article 9, “the uninterrup-
ted part of the annual holiday with pay of two uninterrupted working weeks®
shall be granted and taken no later than one year, and the remainder of the
annual holiday with pay no later than eighteen months, from the end of the
year in respect of which the holiday entitlement has arisen”.” Therefore, as a
rule, the unused part of annual leave can be carried over and used no later than
eighteen months from the end of the year in which the right to annual leave was
acquired. The above applies only if there is no employee’s consent to extend the

4 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003
concerning certain aspects of the organisation of working time, Official Gazette, 299/2003

5 ILO Convention No 132: Holidays with Pay Convention (Revised), 1970/ Konvencija 132 -
Konvencija o pla¢enom godi$njem odmoru (revidirana), Narodne novine, 3/2002

6 Pursuant to Article 8 of the ILO Convention No.132, “The division of the annual holiday
with pay into parts may be authorised by the competent authority or through the appropriate
machinery in each country. Unless otherwise provided in an agreement applicable to the
employer and the employed person concerned, and on condition that the length of service
of the person concerned entitles him to such a period, one of the parts shall consist of at
least two uninterrupted working weeks.”

7 Articles 8 and 9, ILO Convention No 132- Holidays with Pay Convention (Revised),
Narodne novine, 3/2002

213



3BOPHUK PAZIOBA ITPABHOT ®AKYITETA Y Huily | BPOj 103 | TognHA LXIII | 2024

use of the unused part of annual leave even after the expiry of 18 months from
the end of the year in which the right to annual leave was exercised.?

In the context of the European secondary sources of law, we will analyze
the provisions of Directive 2003/88/EC of the European Parliament and of the
Council of 4 November 2003 concerning certain aspects of the organisation of
working time (2003).° As regards annual leave, the Directive emphasizes the
right of every worker to a paid annual leave of at least four weeks, whereby the
conditions for acquiring the right and for granting annual leave are determined
by national regulations and/or practice (Article 7(1) of the Directive 2003/88/
EC). Furthermore, the same Directive eliminated the possibility of replacing the
shortest annual leave with monetary compensation. However, the possibility
of paying an appropriate monetary compensation instead of annual leave is
provided only in case of termination of the employment relationship (Article
7(1) of the Directive 2003/88/EC). The analysis of the provisions of Directi-
ve 2003/88/EC shows that there are no special provisions on the institute of
annual leave carry-over to the next year. Thus, it does not follow from the text
of the Directive that “the Union legislator intended to regulate the carry-over
periods”.®* However, it should be noted the Article 6 of the Directive sets out that
“the principles of the International Labour Organisation should be taken into
account regarding the organisation of working time, including the principles
relating to night work.”

In reference to national sources of labour law, the author analyses the
provisions of the Constitution of the Republic of Croatia" and the provisions
of the current Labour Act of the Republic of Croatia.'> The Constitution, as the
fundamental legal act of the Republic of Croatia, sets out the right of every
employee to weekly and paid annual leave, highlighting it as a right that cannot
be waived (Article 3§83 of the Constitution). It should be emphasized that this
provision of the Constitution is also the only provision concerning the issue of
annual leave. As anticipated, the Croatian Labour Act includes more detailed

8 Inthissense, Article 9(2) of the Convention states: “Any part of the annual holiday which
exceeds a stated minimum may be postponed, with the consent of the employed person
concerned, beyond the period specified in paragraph 1 of this Article and up to a further
specified time limit.”

9 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003
concerning certain aspects of the organisation of working time, Official Journal, 299/2003
10 Opinion of Advocate General Tamara Capeta delivered in the joined cases C-271/22 to
C-275/22 XT (C-271/22), KH (C-272/22), BX (C-273/22), FH (C- 274/22), NW (275/22) v Keolis
Agen SARL [2023], paragraph 39.

11 Constitution of the Republic of Croatia, Narodne novine, 56/90, 135/97, 08/98, 113/00,
124/00, 28/01, 41/01, 55/01, 76/10, 85/10, 05/14

12 Labour Act, Narodne novine, 93/14, 127/17, 98/19, 151/22, 46/23, 64/23
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provisions on annual leave, as well as the possibility of carrying over a part of
it into the next calendar year. Taking into account that the focus of this paper
is on challenges and difficulties that workers on long-term sick leave face while
attempting to exercise their right to paid annual leave, the subsequent parts of
the paper analyze the Labour Act provisions related to the possibility of carrying
over the use of the paid annual leave, which was not used due to illness, into the
next year. In this sense, Article 84 § 4 of the Labour Act is of great importance
as it provides that: “A worker has the right to use annual leave or part of it that
was interrupted or not used in the calendar year in which it was granted due
to illness and the use of the right to maternal, parental, and adoption leave,
and leave for the care of a child with severe disabilities, upon returning to
work, no later than 30 June of the following calendar year.” According to the
cited provision, the use of annual leave for a worker on long-term sick leave is
possible only until 30 June of the next calendar year. This is clearly confirmed
by the Opinion on the implementation of the Labour Act, more specifically on
the implementation of the provisions of Article 84 § 4, issued by the Ministry
of Labour, Pension System, Family and Social Policy, the authority in charge
of preparing the general labour regulations. The Ministry states on its official
website: “Pursuant to Article 84 § 4 of the Labour Act (Official Gazette, No.
93/14, 127/17, 98/19 and 151/22) on the carry-over of annual leave that was in-
terrupted or was not used in the calendar year in which it was acquired due to
illness, the worker is allowed to use it upon returning to work, no later than 30
June of the next calendar year. This mandatory provision protects the worker
from possible delays and interruptions in the timely exercise of the right to
paid annual leave, in such a way that the Act lays down the possibility to carry
over the annual leave and determines the deadline by which the employer shall
ensure the employee’s use of the corresponding annual leave. In accordance
with the cited legal provision, an employee who, after being on sick leave (tem-
porary incapacity to work due to illness) returned to work in mid-June of the
current year and who, due to illness, did not take annual leave for the previous
calendar year, would have the right to carry-over the accrued annual leave from
the previous year and use it until 30 June of the current year. After that date,
the annual leave from the previous calendar year could no longer be used. In
other words, in the event that the employee’s temporary incapacity for work
due to illness ends during the month of June of the current year, as a result of
which, after returning to work, the employee would not “have time” to fully
use the annual leave from the previous calendar year that began, the employer
would not be obliged to ensure that the worker can use annual leave for the
previous calendar year after 30 June, nor could he suffer adverse consequen-
ces therefor. An employer who, in such a hypothetical case, agreed with the
employee that the annual leave acquired in the previous year should be used
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without interruption after 30 June, until it expires in its entirety, could for that
reason, upon inspection, still be subject to misdemeanour liability, despite the
fact that the very nature of such an agreement reached at the worker’s request
would not point to the intention of abusing the worker’s right protected by a
mandatory norm. This point of view is expressed in the recent case law of the
High Misdemeanour Court” (Ministry of Labour, Pension System, Family and
Social Policy, 2023).3 Thus, after 30 June of the next calendar year, the employer
has no obligation to allow the employee to use the paid annual leave that was
not taken before due to illness, nor can he be sanctioned for not doing so. On
the contrary, sanctions could be imposed on an employer who allows an em-
ployee to use unused annual leave after 30 June of the next calendar year, which
is confirmed in the recent decisions of the High Misdemeanour Court of the
Republic of Croatia?! The following questions are justifiably posed in this regard:

1) How will workers who have been on sick leave uninterrupted for two
or more years fit into the aforesaid provisions of the Labour Act and their in-
terpretations?

2) To what extent can the aforesaid Opinion of the Ministry of Labour,
Pension System, Family and Social Policy, with the power of its authority, in-
fluence the Croatian (municipal) courts before which requests are made for the
recognition of the right to paid annual leave (or the payment of appropriate
monetary compensation) of workers on long-term sick leave?

3) Is the provision of Article 84 § 4 of the Labour Act in accordance with
the applicable European directives and case law of the Court of Justice of the EU?

The following sections of the paper will seek to provide answers to these
questions.

3. Carry-over of paid annual leave of workers on long-term sick
leave in judgments of the Court of Justice of the European Union

It should be noted that the Court of Justice of the EU (CJEU), as part of
its functions, gives opinions on the interpretation and implementation of EU
law, and national courts address it in order to eliminate errors made during the
implementation of the European acquis in the national legislation, and when
national law and the EU law are not in conformity (European Parliament, 2024).
This section of the paper analyses a number of judgments delivered by the CJEU
in cases concerning the possibility to carry over the annual leave of workers on
long-term sick leave, i.e. the judgments that are binding for all, including the

13 Ministarstvo rada, mirovinskoga sustava, obitelji i socijalne politike (2023). Prenosenje
godisnjeg odmora u slijedeéu kalendarsku godinu - bolest, 4.1.2023, https://uznr.mrms.hr/
prenosenje-godisnjeg-odmora-u-slijedecu-kalendarsku-godinu-bolest/ (accessed on 15
June 2024)
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courts of the Republic of Croatia. For each of the analysed cases, the author
provides the case facts, questions referred to the CJEU by national courts and
the judgments of the Court of Justice of the EU.

3.1. Judgments in joined cases C-350/06" and
C-520/06"% (Schultz-Hoff and Others)

3.1.1. Statement of facts C-350/06

Mr Schultz-Hoff spent a year on sick leave, after which his employment
was terminated on 30 September 2005 (Schultz-Hoff and Others, para. 11). Howe-
ver, on 13 May 2005, Schultz-Hoff asked the employer to allow him to take paid
annual leave from 2004 as of 1 June 2005, but the employer refused this request
with the explanation that the competent medical service needed to determine
whether Schultz-Hoff was able to work. In September 2005, Schultz-Hoff was
found unfit for work, thus he became entitled to a pension applied retroactively
from 1 March 2005 (Schultz-Hoff and Others, para. 12). Subsequently, Schultz-
Hoff brought an action seeking monetary compensation for unused paid annual
leave in years 2004 and 2005. The employer responded that Schultz-Hoff had
not used the paid annual leave for leave-related reasons, as a result of which
the right to annual leave expired, which also reflected to the right to compen-
sation for unused paid annual leave, which was also invalid. The Labour Court
dismissed Schultz-Hoff’s claim. Upon his appealed, the Higher Labour Court
stopped the proceedings and referred the questions to the Court of Justice of
the EU for a preliminary ruling (Schultz-Hoff and Others, paras.i3, 14, 15 and 17).

3.1.2. Questions referred for a preliminary ruling

The Higher Labour Court referred the following questions to the CJEU
for a preliminary ruling on the issues related to the interpretation of Article 7
of Directive 2003/88/EC:

1) Should Article 7(1) of the Directive be interpreted so that it excludes
national legislation or practices stipulating that paid annual leave ends at the
end of the leave year and/or period of carry-over established by national law, if
the worker was on sick leave for all or part of the year and if his incapacity for
work lasted until the termination of the employment relationship (Schultz-Hoff
and Others, para. 33)?,

2) Should Article 7(2) of Directive be interpreted so that it excludes nati-
onal legislation or practices stipulating that an employee who has spent part or

14 Case C-350/06 Gerhard Schultz-Hoff v Deutsche Rentenversicherung Bund [2009)]
15 Case C-520/06 Stringer and Others v Her Majesty’s Revenue and Customs [2009)]
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all of the leave year and/or carry-over period on sick leave shall be not entitled to
compensation for unused paid annual leave? (Schultz-Hoff and Others, para. 53)?

3.1.3. Decision of the Court of Justice of the EU

In response to the first question, the Court decided that Article 7(1) of
Directive 2003/88 must be interpreted in such a way as to exclude national
legislation or practices stipulating that the right to paid annual leave ends at
the end of the leave year and/or the carry-over period established by national
law, even if the worker was on sick leave during all or part of the leave year
and if his incapacity to work lasted until the termination of the employment
relationship, which is why he did not have the possibility or opportunity to
take paid annual leave (Schultz-Hoff and Others, para. 63, point 2). Therefore,
following the above, it could be concluded that Article 7(1) of Directive, as a rule,
does not exclude national legislation or practices regulating the conditions for
exercising the right to paid annual leave, including the loss of the right to paid
annual leave at the end of the leave year and/or carry-over period, but only on
the condition that the worker had the opportunity to take paid annual leave
but did not use this opportunity.

In response to the second question, the Court decided that Article 7(2)
of Directive 2003/88 must be interpreted in such a way as to exclude national
legislation or practices according to which, after the termination of the em-
ployment relationship, the right to compensation in lieu of unused annual leave
does not exist for an employee who was on sick leave during all or part of the
leave year and/or carry-over period, and as a result he did not even have the
possibility of using paid annual leave (Schultz-Hoff and Others, para. 63, point
3). Therefore, it can be concluded that the Directive treats the right to paid
annual leave and the right to compensation in lieu of unused annual leave in
relation to a worker who could not use paid annual leave for reasons beyond
his control as two aspects of one right. The Court decision in the joined cases
Schultz-Hoff and Others is of exceptional significance since the Court empha-
sized that the right to paid annual leave must be considered a particularly
important principle of Community law, which is why it should be recognized
for every worker, regardless of their health conditions (Schultz-Hoff and Others,
para. 54). This position of the Court will be emphasized in its later judgments.
The Court’s position is that the Directive does not distinguish between workers
who were on sick leave (short-term or long-term) and those who worked during
the leave year (Schultz-Hoff and Others, para. 40) with regard to the right to
paid annual leave. This position will be emphasized by the Court in its later
judgment delivered in 2020 in joined cases C-762/18" and C-37/19.7

16 Case C-762/18 QH v Vrhoven kasacionen sad na Republika Bulgaria [2020]
17 Case C-37/19 CVv Iccrea Banca SpA Istituto Centrale del Credito Cooperativo [2020]
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The cases analyzed in the subsequent subsections of the paper are of
exceptional significance in the context of the carry-over period determined
for the right to paid annual leave.

3.2. Case C-337/10'® (Neidel)

3.2.1. Statement of facts

In1970, Mr Neidel started working as a firefighter with the public services
of the city of Frankfurt am Main and had the status of a public servant (Neidel,
para. 13). However, as of 12 June 2007, Neidel was found unfit for service due to
health reasons, and he retired in 2009, at the age of 60 (Neidel, para. 14). Mr
Neidel was entitled to 31 days of paid annual leave in 2007, 35 days in 2008,
and 34 days of paid annual leave in 2009. Since he took 14 days of annual lea-
ve in 2007, a total of 86 days of paid annual leave remained unused, which is
equivalent to EUR 16,821.60 gross (Neidel, para. 16). Thus, Mr Neidel submitted
a request to be paid monetary compensation in the stated amount instead of
the unused days of paid annual leave. However, the employer refused such a
request, pointing out that Article 7(2) of Directive 2003/88 did not apply to
civil and public servants, and that retirement does not constitute a situation
in which the employment relationship ends in the sense of Article 7(2) of the
Directive (Neidel, para. 17). Thereafter, Neidel brought an action before the
Administrative Court in Frankfurt am Main, which stopped the proceedings
and referred questions to the Court of Justice of the EU for preliminary ruling
(Neidel, para. 18).

3.2.2. Questions referred for a preliminary ruling

The Administrative Court referred the following questions to the CJEU
for a preliminary ruling concerning the interpretation of Article 7 of the Di-
rective 2003/88:

1) Can a retired public servant ground his right to paid annual leave di-
rectly on Article 7(2) of Directive 2003/88 ... if he was prevented from working
due to illness and therefore could not take leave in form of absence from work?
(Neidel, para. 18 point 4), and

2) Can the right to monetary compensation in lieu of unused paid annual
leave be at least partially prevented by the premature loss of entitlement to
annual leave stipulated by national law? (Neidel, para. 18, point 5).

18 Case C-337/10 Georg Neidel v Stadt Frankfurt am Main [2012]
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3.2.3. Decision of the Court of Justice of the EU

In response to the first question, the Court repeated its interpretation
given in the previously analysed Schultz-Hoff and Others case. The Court rei-
terrated that upon termination of the employment relationship, the worker
can no longer utilize the right to paid annual leave, and in order to prevent the
worker from entitlement loss as a result, Article 7(2) of the Directive stipulates
that in this case the worker has the right to compensation (Neidel, para. 29).
Furthermore, the Court reiterated that Article 7(2) of the Directive must be
interpreted so as to exclude national legislation or practices stipulating that
after the termination of the employment relationship, the compensation may
not be paid in lieu of unused paid annual leave to the worker who spent part
of the time on sick leave or a full year of leave and/or carry-over period and
because of which he was not even able to exercise his right to paid annual leave
(Neidel, para. 30).

In response to the second question referred to the Court, it should be
made clear that the mentioned question indicates the interest of the national
court in whether Article 7(2) of the Directive excludes the provision of national
law limiting the right of a public servant, who retires, to cumulate benefits
instead of the paid annual leave that was not used because of the illness and
that in a way stipulates a carry-over period of g months, at the end of which the
right to paid annual leave ends? In this sense, referring to the position taken
in case C-214/10", the CJEU points out that in view of the carry-over period,
after which the right to paid annual leave may end if the annual leave rights are
cumulated, it is necessary to assess whether it is about the period after which
the paid annual leave ceases to have a positive effect on the worker in terms of
the vacation period (Neidel, para. 39). Each carry-over period must take into
account the specific circumstances of a worker who was on a sick leave for seve-
ral consecutive reference periods. The carry-over period must ensure that the
worker has, if necessary, rest periods that may be available in the longer term
and must be significantly longer than the reference period (Neidel, para. 41).
In the specific case, the carry-over period amounts to 9 months and is shorter
than the reference period, which is why the Court decided that Article 7(2) of
the Directive must be interpreted in such a way as to exclude the provision of
national law that limits the right of a retiring public servant, to accumulation of
benefits in lieu of paid annual leave that was not used due to illness, prescribing
a carry-over period of 9 months, at the end of which the right to paid annual
leave ceases (Neidel, para. 43). The Court’s decision in the analysed case has
exceptional significance in the context of determining the limit point for the

19 Case C- 214/10 KHS AG v Winifried Schulte [2011]
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carry-over of annual leave since the Court decided that the carry-over period
limited to 9 months should be considered too short.

In the Neidel case, the Court of Justice of the EU declared the carry-over
limited to 9 months too short but the KHS case, which will be analysed in su-
bsequent sections of the paper, will show the limit point for the carry-over of the
right to paid annual leave that the Court of Justice of the EU holds acceptable.

3.3. Case C-214/10%*° (KHS)

3.3.1. Statement of facts

Mr Schulte was employed with KHS AG and its successor company since
1964. According to the provisions of applicable collective agreement, Mr Schulte
was entitled to paid annual leave amounting to 30 days (KHS, para. 14). Howe-
ver, in January 2002, Mr Schulte suffered a heart attack and was declared unfit
for work. Since October 2003, Mr Schulte received a pension due to total loss
of working capacity, and his employment ended on 31 August 2008. In March
2009, Mr Schulte brought an action before the Labour Court in Dortmund
seeking compensation in lieu of paid annual leave that he had not taken during
the reference periods corresponding to the calendar years 2006, 2007 and 2008
(KHS, para.16). The Court in Dortmund partially accepted the action, or rather
accepted it in reference to the mentioned three years, whereby it recognized
the right to a compensation payment but only in relation to the minimum
duration of paid annual leave under European Union law, i.e. for the duration
of 20 working days increased by five days for each year, which people with se-
vere disabilities are entitled to according to German law (KHS, para. 17). The
employer filed an appeal with the Higher Labour Court against this decision,
pointing out that entitlement to paid annual leave for years 2006 and 2007 had
expired because the carry-over period stipulated by the collective agreement
had expired. The Higher Labour Court considered that, under the national legi-
slation and the provisions of the collective agreement, the entitlements to paid
annual leave for years 2007 and 2008 still existed at the time of termination of
the employment contract, while the entitlement to paid annual leave for 2006
had expired because the carry-over period amounting to 15 months had expired
(KHS, para. 19). However, this court did not exclude the possibility that the loss
of the right to paid annual leave for 2006, resulting from national regulations,
was in violation of Article 7(1) of Directive 2003/88. In this regard, the Higher
Labour Court stopped the proceedings and referred the questions to the Court
of Justice of the EU for a preliminary ruling (KHS, para. 21).

20 Case C- 214/10 KHS AG v Winifried Schulte [2011]
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3.3.2. Questions referred for a preliminary ruling

The Higher Labour Court referred these questions to the CJEU for pre-
liminary ruling:

1) Should Article 7(1) of Directive 2003/88 be interpreted so as to preclude
national legislation and/or practices (e.g. a collective agreement) according to
which the right to paid annual leave expires at the end of the reference period
and/or the carry-over period, even in the event that the worker was unfit to
work for a prolonged period (and this longer period of incapacity for work would
lead to accumulation of the entitlements to annual leave for several years i.e.
for a minimum duration, but only if the possibility to carry-over these rights
had not been limited in time) (KHS, para. 21)?

2) In case the answer to the first question is negative, must there be a
possibility of carrying over paid annual leave entitlement for at least 18 months
(KHS, para. 21)?

3.3.3. Decisions of the Court of Justice of the EU

It should be noted that with its first question, the national court inquired
whether Article 7(1) of the Directive should be interpreted so as to exclude nati-
onal legislation or practices such as a collective agreement that limit the right
of a worker, who has spent several consecutive reference periods on sick leave,
to cumulate the right to paid annual leave by stipulating 15 month carry-over
periods at the end of which the right to annual leave lapses. Here, again, the
Court, as in a number of previous cases, emphasizes that the right of every wor-
ker to paid annual leave must be regarded as a particularly important principle
of EU social law. Furthermore, the Court emphasizes that case law speaks in
favour of the fact that the national rule stipulating a carry-over period cannot
foresee the lapse of a worker’s right to paid annual leave if he actually did not
have the opportunity to exercise that right. However, such a conclusion must
take the particular circumstances of each case into account. If this were not
the case, the worker who spent several consecutive reference periods on sick
leave would have the right to cumulate, without any restrictions, the rights to
paid annual leave that he acquired during his sick leave (KHS, paras. 28 and
29). Here, the question of the real purpose of the right to paid annual leave
is particularly important, i.e. the question of how consistent with the stated
purpose is the right to unlimited accumulation of entitlements to annual leave.
Namely, the Court emphasizes again by repeating its position from the judgment
in Schultz-Hoff and Others that the right to paid annual leave, in accordance
with Article 31 (2) of the Charter of Fundamental Rights of the EU and with
Article 7 of Directive 2003/88 has dual purpose. It enables the worker to rest
from the work that he is required to perform according to the employment con-
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tract, on the one hand, and to enjoy relaxation and leisure period, on the other
hand (KHS, para. 31). Furthermore, the right to paid annual leave acquired by
a worker who has spent several consecutive reference periods on sick leave can
fulfil both purposes of annual leave, but only if the carry-over period does not
exceed a certain time limitation. Consequently, beyond this limit, annual leave
does not have a positive effect on the worker in terms of a period of rest and is
only a period of relaxation and leisure (KHS, para. 33), which implies that the
right to paid annual leave could not be cumulated without limitation. In the
specific case, the CJEU had to assess whether a carry-over period of 15 months
can be considered as the reasonable period after which the annual leave ceases
to have a positive effect on the worker in terms of the leave period. On the one
hand, it should be noted that the carry-over period should be significantly
longer than the reference period; on the other hand, it should be such that it
protects the employer from the risk that the worker will accumulate too long
periods of absence, which can adversely affect the organisation of employer’s
work. The Court points out that, under the provisions of the collective agree-
ment, the carry-over period amounts to 15 months, which is longer than the
reference period to which it relates, and the precisely stated carry-over period
of 15 months makes difference compared to the Schultz-Hoff and Others case,
in which the carry-over period was only six months (KHS, para. 40).

At this point, it should be highlighted again that Directive 2003/88 takes
into account the principles of the International Labour Organisation regarding
the working time organisation. Therefore, in the context of the carry-over pe-
riod, the provisions of Article g (1) of Convention No.132 on paid annual leave
(Revised) should be taken into consideration, which provides for an 18-month
carry-over period from the end of the year for which the right to paid annual
leave has arisen. In view of the above, the Court of Justice of the EU holds
that a 15-month carry-over period of the right to paid annual leave does not
contradict the purpose of the right to paid annual leave because it enables the
paid annual leave to maintain a positive effect on the worker as a period of
rest (KHS, para. 43). Therefore, in response to the question raised, the Court
holds that Article 7(1) of the Directive must be interpreted so as not to exclude
national provisions or practices, such as the collective agreement that limit the
accumulation of entitlements to paid annual leave to workers who spent time
on sick leave for several consecutive reference periods, stipulating a 15 month
carry-over period, after which the right to paid annual leave lapses (KHS, para.
44). In the analysed case, the Court found the cut-off point of 15 months to be
acceptable in the sense of Article 7(1) of Directive 2003/88.
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It is necessary to refer to the views of the Court of Justice of the EU taken
in its recent decision made in the joined cases C-271/22 to C-275/22%, which, in
the context of the carry-over period of the entitlement to paid annual leave,
point out that the CJEU does not have the authority to determine the length
of the carry-over period because it is an issue that is within the competence
of the Member State concerned. The Court jurisdiction in these cases would
be limited only to its obligation to examine, in the context of Article 7 of Di-
rective 2003/88, whether the carry-over period determined by the Member
State concerned may violate the right to paid annual leave (Keolis Agen and
Others, para. 32). Therefore, the decision on whether or not to set a carry-over
period of the right to paid annual leave rests with the Member States; but, if
the states decide to stipulate the specified period, it must be set in a way that
does not jeopardize the right to paid annual leave. In conclusion, a Member
State’s decision not to set a limitation for the carry-over period of unused paid
annual leave would not be contrary to Directive 2003/88 since the latter does
not even require from Member States to limit the carry-over period (Opinion
of Advocate General Tamara Capeta delivered in the joined cases Keolis Agen
and Others, para. 45).

4. Carrying over of paid annual leave of workers on long-
term sick leave in decisions of the Croatian courts

This section of the paper provides an analysis of the decision rendered
by a municipal (first-instance) court in the Republic of Croatia regarding the
plaintiff’s compensation claim for the damage suffered as a result of the fact
that his employer, i.e. the Republic of Croatia, did not allow him to use the re-
maining part of his paid annual leave for years 2018 and 2019, which remained
unused due to his long-term sick leave that lasted from August 2018 to May
2020 (Decision in case 7: Pr- 598/21). The author will also analyze the decision
of a county court in the Republic of Croatia, as a court of appeal, rendered on
the plaintiff’s appeal against the first-instance decision. The analysis of these
decisions will be conducted for two reasons:

1) to answer the question to what extent the Opinion of the Ministry of
Labour, Pension System, Family and Social Policy, which was previously discu-
ssed in the paper, affects the courts in the Republic of Croatia, and

2) to show to what extent the courts of the Republic of Croatia apply the
decisions of the Court of Justice of the EU rendered in cases concerning the
possibility of carrying over the annual leave of workers on long-term sick leave,
which are binding for everyone, including the courts of the Republic of Croatia.

21 Case C- 271/22 to C-275/22 XT (C-271/22), KH (C-272/22), BX (C-273/22), FH (C-274/22),
NW (275/22) v Keolis Agen SARL [2023]
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4.1. Decision of the first-instance (municipal) court

As already indicated, the decision of the municipal court concerned the
claim for compensation for damage suffered due to the unused part of the paid
annual leave that the plaintiff did not use because of his long-term sick leave.
In his claim, the plaintiff refers to the applicable provisions of the ILO Conven-
tion No. 132 (Decision in case 7:Pr-598/21, paras. 2 and 3). In its response to the
claim, the defendant (Republic of Croatia) contested the plaintiff’s claim in its
entirety. The defendant further pointed out that labour relations in Croatia
are governed by the Labour Act and the provisions of the relevant collective
agreement, and proposed that the Court dismiss the claim (Decision in case
7:Pr-598/21, paras 4 and 5). After analyzing all the presented evidence and the
results of the entire hearing, the first-instance court declared the plaintiff’s
claim unfounded in its entirety (Decision in case 7:Pr-598/21, para. 13).

In its reasoning, the first-instance court referred to Article 84 § 4 of the
Labour Act of the Republic of Croatia, stating that it applied to the specific case
because “the plaintiff was on long-term sick leave, which is why he did not use
the remaining days of his unused annual leave for either 2018 or 2019. Therefore,
when it comes to sick leave, the worker can use the unused part of the annual
leave from the previous year only until 30 June of the following year” (Decision
in case 7:Pr-598/21, para.39). In its decision, the first-instance court referred
to the Opinion of the Ministry of Labour, Pension System, Family and Social
Policy stating that the employer is not obliged to grant the employee the use of
annual leave for the previous calendar year after 30 June of the following year,
nor could he, as a result thereof, suffer harmful consequences (Decision in case
7:Pr-598/21, para.41). Furthermore, the first-instance court decision refers to the
decision of the High Misdemeanour Court of the Republic of Croatia according
to which: “no agreement between the employee and the employer on the use of
the second part of annual leave after 30 June of the following year is possible,
regardless of whether it was at the express request of the employee” (Decision
in case 7:Pr-598/21, para. 42) and provisions of the relevant collective agree-
ment (Decision in case 7:Pr-598/21, para. 46). In relation to the provisions of
Convention No 132 of the International Labour Organisation, the Court deemed
them “protective and instructive in nature” and the Article 84 of the Labour
Act not contradicting Article g of the Convention (Decision in case 7:Pr-598/21,
para. 54). The first-instance court’s position is that the plaintiff had to take the
unused part of annual leave from the previous year no later than 30 June of the
following year. In the specific case, the Court considered that “the plaintiff’s
right to use the old annual leave from 2018 lapsed because he returned to work
only on 1June 2020, after his sick leave and not the following calendar year after
he acquired the right to annual leave for 2018” (Decision in case 7:Pr.-598/21,
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para.58). Regarding the annual leave for 2019, the first-instance court empha-
sizes that the defendant enabled the plaintiff to use the said annual leave until
30 June 2020, after which the use of the annual leave was “properly terminated”
(Decision in case 7:Pr.-598/21, paras. 58 and 59). Therefore, regarding the unused
annual leave, the Court’s standpoint is that the employer i.e. defendant is not
at fault; thus, after 30 June 2020, the plaintiff cannot claim compensation for
damages from the defendant, since the defendant did not in any way curtail
the plaintiff’s rights as an employee (Decision in case 7:Pr-598/21, para. 58).

In the presented decision, it is evident that the first-instance court did
not refer to or take into account either relevant European directives or decisions
of the Court of Justice of the EU, which are binding for courts in the Republic
of Croatia. In this sense, it should be noted that the courts of the Republic of
Croatia have the obligation to interpret the provisions of the Labour Act in ac-
cordance with case law of the Court of Justice of the EU If this is not possible,
they are obliged to exempt the provisions of the Labour Act that are not in
accordance with EU law from application and instead apply the provisions of
the applicable Directive (Turkalj, Turkalj, 2022:98).

The plaintiff, as expected, filed an appeal against the aforesaid first-
instance judgment for incorrect application of substantive law.

4-2. Decision of the second-instance (county) court

When deciding on an appeal, a county court in the Republic of Croatia
deemed it well-founded, considering the incorrect application of substantive
law raised in the appeal; therefore, it annulled the first-instance judgment and
remitted the case to the same court for reconsideration (Decision in case 37 GzZ.
R-2131/2021). In its decision, the county court points out, among other things,
that “directives are one of the sources of internal EU law and are binding for
the Republic of Croatia”, noting that “once the directive is incorporated into
national legislation, courts are obliged to interpret national law in compliance
with the purpose of the specific directive” (Decision in case 37 GZ R-2131/2021,
para. 17). The appellate court also points out that “a further source of EU law
comprises case law of the European Court, i.e. judgments which, among other
things, interpret the norms of the EU legislation and which are binding for
everyone” (Decision in case 37 GZ R-2131/2021, para.18). It should be noted that
in the context of the disputed issue of accumulation of the entitlements to paid
annual leave of a worker who is on long-term sick leave, the county court refers
to the judgments of the Court of Justice of the EU in cases C-214/16*%, C-214/10%

22 Case C-214/16 Conley King v The Sash Window Workshop Ltd and Richard Dollar [2017]
23 Case C- 214/10 KHS AG v Winifried Schulte [2011]
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and C-337/10** (Decision in case 37 GZ R-2131/2021, paras.22, 23, and 24). The
position of the county court is that the first-instance court, “due to wrong legal
interpretation, did not take into account the binding position of the European
Court regarding the direct legal effect of the Directive on an individual’s case
against the state”, and for this reason “the essential facts, which determine the
length of the period for carrying over the right to use the annual leave and ac-
cumulating the right to such leave in a situation where it could not be used due
to illness, were not established” (Decision in case 37 GZ R-2131/2021, para. 27).
Due to all the above, the appellate court annulled the first-instance decision
and returned the case for reconsideration. However, it is particularly impor-
tant to emphasize that the appellate court directed the first-instance court to
take into account the “binding interpretative positions of the EU Court” when
rendering a new decision (Decision in case 37 GZ R- 2131/2021, para. 28), which
speaks in favour of the willingness of this court to ensure that all sources of
law binding for the Republic of Croatia are respected.

5. Croatian Labour Act (non) compliance

The focus of this paper is clearly on the question of carrying over the
right to paid annual leave of workers on long-term sick leave. In this regard,
this section of the paper will correlate the relevant provisions of the Labour Act
of the Republic of Croatia with the provisions of the ILO Convention No. 132 -
Holidays with Pay Convention (Revised), the provisions of Directive 2003/88/
EC, as well as with the decisions of the Court of Justice of the EU concerning
the aforesaid issue in order to draw a conclusion on their compliance.

The carry-over period of the right to paid annual leave as indicated in
the said Convention amounts to 18 months from the end of the year in which
the right to annual leave was acquired.? Taking into account that the Republic
of Croatia has ratified it, the Convention is incorporated into the national law
taking precedence over the national law.>* However, certain doubts are raised in
reference to the question of compliance of the provisions of the Labour Act and
the Convention. Thus, some authors believe that the provision of Article 84 § 4
of the Labour Act is not in accordance with Article g of the Convention “because
it does not consider illness as an objective reason for which the worker could
not take annual leave until 30 June of the following year” (Frnti¢, Govi¢ Peni¢,
Hanzalek, Milkovié, Novakovié¢, RoZman, Zovko, 2023:531). On the other hand,

24 Case C-337/10 Georg Neidel v Stadt Frankfurt am Main [2012]

25 Art. g of the Ilo Convention No 132-Holidays with Pay Convention (Revised) - Konvencija
132 - Konvencija o placenom godi$njem odmoru (revidirana), Narodne novine, 3/2002

26 Art. 134 of the Constitution of the Republic of Croatia, Narodne novine, 56/90, 135/97,
08/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10, 85/10, 05 /14
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there are authors who believe that such non-compliance does not exist, more
precisely that the provision of Article 84 § 4 of the Labour Act is not contrary
to the provisions of Article g of the Convention. In this regard, Suboti¢ believes
that “the norm of the Convention aims at setting the maximum carry-over
period whereas the minimum has not been fixed. In national legislation, the
deadline for using the remaining annual leave ranges from o to 18 months from
the end of the year in which the right is acquired” (Suboti¢, 2021:5).

In the context of compliance of the provisions of Article 84 § 4 of the
Labour Act and Directive 2003/88/EC, it should be noted that the said Direc-
tive does not comprise special provisions on the institute of carrying over of
annual leave to the following year. However, the absence of such standardi-
zation in the Directive was replaced by the extensive case law of the Court of
Justice of the EU. Some authors believe that “the provision of Article 84 § 4 of
the Labour Act is not in accordance with Directive 2003/88/EC, that is, with
the interpretation of that Directive by the Court of Justice of the EU” (Frnti¢
et al., 2023:532). In this regard, Govi¢ Peni¢ points out: “The provisions of the
Labour Act limiting the carry-over period of annual leave from one year (only)
until 30 June of the following year, especially in cases when the worker was on
long-term sick leave and did not have the opportunity to use the remaining
annual leave, are not in accordance with the EU acquis” (Govi¢ Peni¢, 2024:8-
9). Other authors also consider that the length of carry-over period of the
annual leave as governed by the Croatian Labour Act is “disputable from the
position of the EU law” (Poto¢njak, Grgi¢, Catipovi¢, 2014:186). These authors
point out that, according to the interpretations of the Court of Justice of the
EU in the case of sick leave, the carry-over period must be significantly longer
than the reference period (which in Croatian law is fixed to one calendar year);
therefore, neither the six-month carry-over period nor that one of 12 months
can be considered long enough (Poto¢njak et. al., 2014:186). This is confirmed
by the decisions of the Court of Justice of the EU in the cases analysed in the
paper which constitute a mandatory source of law for all EU member states.
This paper points out only the most important views of the Court of Justice of
the EU in the analysed cases. In its decision in the joined cases of Schultz-Hoff
and Others, the CJEU emphasizes that the right to paid annual leave must be
considered a particularly important principle of Community law, which is
why it should be granted to every worker, regardless of their health condition
(Schultz-Hoff and Others, para. 54). In the KHS case, the Court expressed the
view that a 15-month carry-over period is not contrary to Directive 2003/88/
EC, whereas in the Neidel case, it assessed a 9-month carry-over period as being
contrary to the provisions of the Directive.

In view of the above, it could be concluded that the provision of Article
84 § 4 of the Labour Act of the Republic of Croatia, which limits the carry-
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over period of unused annual leave due to illness to only six months, is not in
accordance with Directive 2003/88/EC, i.e. with the decisions of the Court of
Justice of the EU interpreting the said Directive.

It is also important to refer to the views of the Court of Justice of the
EU in the recent decision rendered in the joined cases Keolis Agen and Others
where, in the context of the period of carrying over the right to paid annual
leave, the Court does not have authority to determine how long the carry-over
period will last but to examine whether the right to paid annual leave may be
infringed by the carry-over period as determined by the Member State (Keolis
Agen and Others, para. 32). Consequently, the carry-over period of the right to
annual leave in the Republic of Croatia should be longer than 9 months, and
the decision on how much longer it will really be is the responsibility of the
Member State concerned. Some authors believe that the carry-over period in
Croatia should not exceed 15 months from the end of the year for which the
right to paid annual leave was exercised (Poto¢njak et al., 2014:186) while others
see the solution in the “analogy in the Convention” and the interpretation that
this period should amount to 18 months (Frntic¢ et al., 2023:532). Therefore, it is
evident that the previously cited provisions of the positive law of the Republic
of Croatia are inconsistent with the relevant provisions of ILO Convention
No.132 - Holidays with Pay Convention (Revised), the provisions of Directive
2003/88/EC, and the decisions of the Court of Justice of the EU. Such legal non-
compliance has a negative effect on the position of both workers and employers
in the Republic of Croatia.

6. Concluding considerations

The right to paid annual leave is one of the fundamental rights from the
employment relationship, having a dual purpose: to enable workers to take a
break from work they are obliged to perform according to the employment con-
tract, and to enjoy time for relaxation and leisure. According to the case law of
the Court of Justice of the EU (CJEU), which is a binding source of law for all EU
member states, the right to paid annual leave must be considered a particularly
important principle of Community law. As such, it should be granted to every
worker, regardless of one’s health condition. However, in Croatia, the exercise
of the right to paid annual leave for workers who have been on long-term sick
leave is linked with significant difficulties.

In the Republic of Croatia, the main problem lies in the provisions of
Article 84 § 4 of the Croatian Labour Act, which concern the duration of the
carry-over period of paid annual leave that has not been used due to illness.
According to the provisions of the Labour Act, the carry-over period amounts
to six months from the end of the calendar year for which the right to paid
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annual leave was acquired; in this sense, as previous comparisons have shown,
there is a mismatch between the aforesaid provisions of the Labour Act and
the applicable provisions of the ILO Convention No.132 (Revised), the provi-
sions of Directive 2003/88/EC, and the CJEU decisions interpreting the said
Directive. Such inconsistency of the provisions of the Labour Act has negative
consequences for the position of both workers and employers in the Republic
of Croatia. Namely, in accordance with the provisions of Article 84 § 4 of the
Labour Act and under the influence of the opinion of the competent Ministry
on the interpretation of the said provision, as well as in fear of misdemeanour
sanctions, employers in Croatia will not allow workers who have been on long-
term sick leave to use annual leave after 30 June in the next calendar year. If the
worker, in such circumstances, decided to bring the case to court, the success
of such action before the first-instance court could be questionable, as shown
in the paper analysed in the decision of a municipal court in the Republic of
Croatia, which refers to the opinion of the competent Ministry, but at the same
time does not take into account the abundance of case law of the Court of Jus-
tice of the EU on the said issue. If the first-instance court’s misinterpretation of
the law is corrected by the second-instance court, i.e. appellate court (as in the
provided analysis of the decision rendered by the county court in the Republic
of Croatia) by annulment of such a decision and returning the case to the first-
instance court for reconsideration, there may be several years until the judg-
ment is final. The excessive length of court proceedings is related to high costs,
which are eventually borne by the losing party to the dispute. Furthermore, in
the Republic of Croatia, the length of court proceedings and high costs of the
proceedings result in the reluctance of workers who have been on long-term
sick leave to seek judicial protection in case of violated rights, and they are
often denied the right to paid annual leave after 30 June of the following year.

Therefore, it is necessary to harmonize the provisions of Article 84 § 4
of the Labour Act, and it is up to the Croatian legislator to assess the length of
the carry-over period, accepting the fact that this period must not jeopardize
the right to paid annual leave and that it must not be shorter than 9 months.
Furthermore, due to the excessive length of the carry-over period, the annual
leave may lose its positive effect on the worker in terms of the rest period but it
may also create difficulties for the employer in the context of work organisation.
In resolving this issue, the Croatian legislator could be guided by the 15-month
carry-over period, which is considered to be compliant with the Directive, as
well as the 18-month carry-over period stipulated by Convention No.132 of the
International Labour Organisations.
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IZAZOVI U OSTVARIVANJU PRAVA NA GODISNJI
ODMOR RADNIKA NA DUGOTRAJNOM
BOLOVANJU U REPUBLICI HRVATSKOJ

Rezime

Pravo na placeni godisnji odmor jedno je od temeljnih prava iz radnog
odnosa i kao takvo inkorporirano u niz pravnih akata, kako na medunarodnoj i
regionalnoj, tako i na nacionalnoj razini. Svrha ovoga prava je omoguditi radniku
odmor od fizickog i/ili psihickog rada, omoguditi mu uZivanje u opustanju i ra-
zonodi, kako bi se njegove radne sposobnosti obnovile. Pravo na placeni godisnji
odmor, sukladno praksi Suda pravde EU, smatra se posebno vaznim nacelom so-
cijalnog prava Zajednice, zbog ¢ega se mora priznati svakom radniku, neovisno o
njegovom zdravstvenom stanju. Ipak, u Republici Hrvatskoj, za radnike koji su bili
na dugotrajnom bolovanju, ostvarivanje prava na placeni godisnji odmor nakon
povratka na rad pracéeno je znacajnim poteskocama. Aktualni hrvatski Zakon o
radu, u kontekstu instituta prenosenja godisnjeg odmora u sljedecu kalendarsku
godinu, odredbama ¢1.84. navodi da radnik koji, zbog bolesti, godisnji odmor ne
iskoristi u cijelosti ili djelomic¢no u onoj kalendarskoj godini u kojoj ga je stekao
ima pravo iskoristiti ga po povratku na rad, a najkasnije do 3o0. lipnja sljedece
kalendarske godine. Postavlja se pitanje kako c¢e se u navedenu odredbu uklopiti
radnik koji je na dugotrajnom bolovanju proveo dvije, tri ili vise godina? Hoce li
ga ovakvo zakonsko rjesenje lisiti prava na placeni godisnji odmor? Cilj rada je
analizirati relevantne odredbe hrvatskog pozitivnog prava koje se ti¢u prava na
placeni godisnji odmor i mogucnosti njegovog prenosenja, staviti ih u korelaciju
s relevantnim europskim direktivama i odlukama Suda pravde EU, te zakljuditi
o njihovoj uskladenosti i utjecaju na polozaj radnika i poslodavaca u Republici
Hrvatskoj.

Kljuéne rijeci: pravo na godisnji odmor, dugotrajno bolovanje, hrvatski
Zakon o radu, Sud pravde EU.
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Abstract: Artificial Intelligence (AI) has the capacity to transform educa-
tion and generate a new learning paradigm. The multidimensional process
of integrating Al in education entails various technological, economic,
legal, social and pedagogical issues. This research paper explores the
regulatory frameworks on Al technologies at the international, regional
and national level, focusing on documents related to Al use in education.
The first part provides an insight into the broad Al conceptual framework
and Al-related terminology. The second part provides an overview of docu-
ments on Al adopted at the international level (OECD, UNESCO), regional
level (EU, CoE) and national level (Serbia), with reference to documents
aimed at shaping the use of Al in education. The third part outlines the
benefits/opportunities, drawbacks/challenges, concerns/risks and key
considerations in the process of integrating Al in education. Based on
the research findings, the paper points to the importance of a balanced,
human-centered and pedagogy-driven integration of Al technologies,
based on carefully designed regulatory framework in line with the highest
ethical principles, pedagogical standards and guaranteed human rights.
Relevant infrastructure, resources, support, guidelines, and practical
training on Al literacy and competencies are essential for transparent,
responsible and safe integration of Al in education.
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" This paper presents the Al regulatory frameworks on Al in education at the international,
regional and national level. The use of Al in legal education and the results of a survey on
this matter will be presented in a separate paper.
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1. Introduction

The rise of Artificial Intelligence (AI) has generated a paradigm shift not
only in digital technology but also in different areas of life, including education.
Prolific Al technologies have changed the ways of accessing, managing and
processing data. Al systems can swiftly analyze huge amounts of data, perform
complex tasks, improve efficiency, accuracy and performance, generate new
content and solutions. Despite indisputable benefits, the use of Al technologies
has revealed possible risks and raised various Al-related technical, social, legal
and ethical issues.

In response to the growing concerns, international, regional and national
institutions have attempted to map the Al conceptual framework, identify issues
to be addressed and establish a regulatory framework to ensure responsible and
ethical application of Al technologies. In the field of education, international
and regional institutions adopted a number of relevant documents which should
be taken into account in the process of creating national Al policies, regulations
and guidelines, and integrating Al in instructional design for specific educa-
tional purposes. Considering the controversy underlying this complex subject
matter and different perspectives of the general and professional public alike,
there is a need to cast more light on Al technologies and their use in educational,
professional training/development and scientific research contexts.

2. The Conceptual framework on Artificial Intelligence (AI)

Artificial Intelligence (AI) has been the buzz word in the past few years
but Al history shows that the grounds for developing ‘intelligent machines™
were laid in the 1950s.> The term “artificial intelligence” was coined in 1956 by
the pioneers in Al research and initially defined as “the science and enginee-
ring of making intelligent machines” (Miao, Holmes, Huang, Zhang, 2021:6).
Researchers note that there is no single definition but there are working defi-
nitions mapping its multiple dimensions (Samoili, Lopez Cobo, Gémez, Prato,
Martinez-Plumed, Delipetrev, 2020:7).

Artificial Intelligence (Al) is a generic term for: a) a branch of "science and
a set of computational technologies” (Stanford Uni, 2016:4); b) a machine-based
system devised by humans to mimic “human-like cognitive functions” (OECD,
2017:22); ¢) Al-powered systems which can observe the environment, collect
and analyze structured/unstructured data, calculate correlations, facilitate

1 Alan Turing’s test (the Imitation Game,1949) mapped the features of “intelligent” machines”:
a) store and represent knowledge; b) communicate in natural language; ¢) demonstrate
automated reasoning; d) learn from data and environment (machine learning) (Kok, Boers,
Kosters, Putten, Poel, 2009:2).

2 See: TechTarget (2024). The History of Artificial Intelligence: Timeline (accessed 10.10.2024).
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processes, predict solutions, learn from data/interactions, propose decisions and
perform complex tasks in physical/digital environments with varying degrees
of autonomy (EC/AI HLEG 2019:36)3; d) “the capacity of machines to exhibit or
simulate intelligent behaviour” (OED, 2023).4

Al technological developments engendered a broad Al taxonomy. The
understanding of different types of Al is essential for non-expert users in
terms of making informed decisions on the choice of appropriate Al system
for intended purposes. It is particularly important in the context of education,
which entails many stakeholders (competent authorities, institutions, desi-
gners, providers, management, tech staff, teachers, learners, parents), highly
sensitive educational/training processes and vulnerable users/learners. Thus,
technology-wise, Al systems are classified according to different characteristics:
technical capabilities, functionality and adaptability®, autonomy?, knowledge
modelling®, intended purpose?, and security and risks.*

3 To this effect, algorithms (sets of coded rules) are trained on large datasets by using
artificial neural networks to learn from data and create AI models (programs) to perform
tasks and generate new content (ISO, 2024; IBM, 2024).

4 OED/Oxford English Dictionary (2023). Artificial Intelligence, OED (online), accessed
10.10. 2024.

5 Interms of capacities: a) Narrow Als are trained to perform pre-set tasks; b) General Als
learn from data and perform tasks without human intervention; ¢) Super Als exceed the
cognitive abilities of humans (IMB,2023).

6 As for functionality and adaptability: a) reactive machines use pre-defined rules but cannot
learn from data (e.g. chatbots); b) limited memory Al systems learn, make decisions, adapt
to new situations (self-driving cars); c) theory of mind Al systems are perceptive, intuitive
(recognize human emotions, solve problems, make decisions); d) self-aware Al systems have
human-like consciousness, emotions and world experience (ISO, 2024).

7 As for autonomy: 1) assisted Als perform pre-set tasks without learning from data; 2)
automated Als use pre-defined data to automate tasks without adapting to new situations;
3) augmented Als enhance performance based on human prompts; and 4) autonomous
Als act autonomously without human intervention (Rao, Verweij, 2017:2).

8 As for knowledge modeling: a) rule-driven Al models use limited structured data and
pre-defined (if-then) rules to assist in automated tasks (IBM, 2024); b) model-based Al are
assistive, predictive, pre-trained to perform but need human intervention (TeachAl, 2024:5);
¢) data-driven or learning-based AI models use trained algorithms to learn, interact, generate
content, autonomously improve without human intervention (Stanford University, 2016: 9).

9 In terms of intended purpose: predictive Als use processed data to analyze patterns/
performance, assist in tasks, predict outcomes, but they need human intervention; generative
Als (ChatGPT) are advanced, adaptive, data-driven models trained to define their own rules
and generate new outputs without human intervention (TeachAl, 2024:5).

10 In terms of security and risk management, there are: a) unacceptable risk systems; b)
high-risk systems; c) limited-risk systems; and d) minimal risk systems (EU Al Act, 2024). In
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In addition to types of Al, non-expert users should be aware of the basic
terminology and how Al systems work. It is crucial for understanding possible
technical, educational, social and practical issues when integrating Al at the
national, institutional and personal level. Thus, we may briefly refer to the key
Al technologies which are used in the latest Al models: text mining, computer
vision, natural language processing, language modelling, machine learning,
deep learning, robotics, Internet of Things, crowdsourcing, Al-based services
(Samoili, et al. 2020:9)."

3. International, regional and national
regulatory framework on Al in Education
This part explores the existing Al regulatory framework at the interna-

tional, regional and national level, with specific reference to documents aimed
at shaping Al regulation in education.

contrast, the utility-based approach is seen as a more flexible solution for specific functions,
users’ choice, decision-making based on preferences, etc. (SmythOS, 2024).

1n Text mining (text analytics) is the process of identifying patterns, extracting quality
information and transforming unstructured formats into structured ones. Computer vision
refers to machine perception/ability to perform visual task (automatic object/images/
movement recognition, video captioning) and audio/speech recognition tasks.

Natural Language Processing (NLP) is the capacity to use natural languages (e.g. English),
interact with humans through dialogue (AI assistants), respond to queries (chatbots),
process data, generate content (machine translation), etc.

Language Modeling (LM) refers to analyzing patterns of human language to predict words
in given context, ensure compliance with morphological, syntax, grammar and semantic
rules (grammar/spell-check, text prediction, translation). Machine learning (ML) refers to
training algorithms to create outputs based on large datasets, text mining, supervised/
unsupervised learning, and reinforcement learning (sequential decision-making).

Deep learning (DL) refers to ML models that mimic the human brain functions by using
neural networks and learning algorithms that facilitate computer perception and natural
language processing.

Robotics refers to training intelligent machines to manipulate objects, perform tasks and
interact with humans by using different forms of machine perception and NLP (e.g. Al
robot cleaner).

Internet of Things (10T) refers to “smart” devices (appliances, vehicles, buildings, cities) which
can be interconnected (via wireless networks) to collect and share sensory information for
practical purposes.

Crowdsourcing refers to harnessing human intelligence in solving problems that computers
cannot solve themselves (e.g. Wikipedia, a large-scale knowledge repository kept and
updated by netizens).

Al-based services refer to applications in different sectors: governance, defence, security,
healthcare, business, finances, transportation, education, culture, entertainment, etc.
(Stanford University, 2016:14-16).
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3.1. Regulatory framework on Al at the
international level: the UNESCO

The OECD Principles for responsible stewardship of trustworthy Al (2019)>
were the first international principles for policy makers, which were the starting
point for development of Al policies at the national level and establishing the
global OECD Al Policy Observatory (2020).3 Yet, in education, the UN Educa-
tional, Scientific and Cultural Organization (UNESCO) has significantly con-
tributed to developing the Al regulatory framework at the international level.

The first international document on Al in education was the UNESCO’s
Beijing Consensus on Al and Education (2019),' which offered guidance to po-
licy makers on key issues: introduction to Al technologies; recommendations
for designing Al policies, management and delivery; promoting equity and
inclusion; supporting teaching/learning process and assessment; developing
knowledge, values, skills; ensuring transparent, ethical and auditable Al use;
fostering research, monitoring and assessment (Miao, Holmes, et.al., 2021:3).
It also promoted cooperation in sharing Al policies, guidelines, best practices,
resources, tools (UNESCO, 2019:4-10).

The UNESCO’s Recommendation on the Ethics of Artificial Intelligence
(2021)5 was the first international document that set the global standards (values
and principles'®) for ethical Al use in education, science and culture (UNESCO,
2022:10). In education, states were recommended to: a) provide adequate educa-
tion and training for Al literacy, ethics and skills; b) raise awareness about the
Alimpact on the rule of law and human rights; c¢) promote safe, responsible and
ethical AI use, minding the valuable social aspects of traditional education; d)

12 The OECD Principles for trustworthy Al include: 1) sustainable development, inclusion,
well-being; 2) human-centered values; 3) transparency; 4) robustness, security, safety; and
5) accountability (OECD, 2019:7-8).

13 The OECD Al Policy Observatory (2020) has a repository of tools for policy implementation,
risk monitoring and Al incidents monitoring in the OECD member states (see: OECD Al
Policy Observatory, 2024).

14 UNESCO (2019). Beijing Consensus on Artificial Intelligence and Education: guidance
for policy-makers, Paris.

15 UNESCO (2022). Recommendation on the Ethics of Artificial Intelligence (23 Nov.2021);
UNESCO, Paris, France.

16 The values are: a) Respect, protection and promotion of human rights/dignity; b)
Sustainable environments (aligned with human, social, cultural, economic, environmental
goals); ¢) Equality, diversity and inclusion; and d) Peace, fairness, justice (UNESCO, 2022:18-
20). The principles are: 1) Do-no-harm & Proportionality; 2) Safety & Security; 3) Fairness
& Non-discrimination; 4) Sustainability; 5) Privacy & Data protection; 6) Transparency
& Explainability; 7) Human oversight; 8) Accountability; 9) Al Awareness & Literacy; 10)
Collaboration & Governance (UNESCO, 2022:20-23).
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monitor and evaluate Al system on their ethical and pedagogical relevance; e)
strictly observe privacy, data protection requirements, and monitor and assess
Al use to prevent abuses; f) ensure resources and inclusion of minorities/eth-
nicities, marginalized/vulnerable groups; g) provide support and training in
ethical research, design, services. use; h) encourage learning about the benefits,
limitations, drawbacks and risks to enable informed decision-making on Al use
for specific purposes (UNESCO, 2022:33-35). To assess states’ readiness for Al
integration and compliance, there is a practical tool, the UNESCO Readiness
Assessment Methodology (2023),"7 covering five dimensions: 1) legal and regu-
latory; 2) social and cultural, 3) economic; 4) scientific and educational; and 5)
technological and infrastructural (UNESCO RAM, 2023:3-4). Each dimension
is assessed against a list of quantitative and qualitative indicators (UNESCO
RAM, 2023:9-24). This tool may be used as a self-assessment tool by educational
institutions, but there is also an increasing number of practical online Al-rea-
diness assessment tools covering different aspects of Al integration: strategy,
infrastructure, governance, data, expertise/education, culture.*®

In response to the surging use of Generative Al, the UNESCO’s Guidance
for Generative Al in education and research (2023)" focuses on developing poli-
cies at the national and institutional level, and strategies for incorporating Al
learning opportunities in the curricula, teaching/learning process, research
and professional development (UNESCO, 2023:18-27). Notably, this document
envisages a responsible, ethical, human-centric and pedagogy-driven approach to
GenAl integration, co-designed (by all stakeholders) and assessed on pedagogi-
cal principles: a) relevant domains of knowledge, skills and values; b) relevant
GenAl tools and their comparative advantages; c) educational requirements
and outcomes; d) effectiveness and user impact; e) ethical considerations and
risks; f) requisite pedagogical methods and teacher/student training (Al literacy
and competencies) for safe, ethical and purposeful use in teaching/learning,
self-paced learning, inquiry/project-based learning, for research and special
needs learners (UNESCO, 2023:28-33). It urges for integrating Al literacy and
competencies in professional development competency frameworks and training
programs (UNESCO, 2023:26). In that context, the open-source platform Al for

17 UNESCO RAM (2023). The UNESCO Readiness Assessment Methodology: A Tool of the
Recommendation on the Ethics of Artificial Intelligence, UNESCO, Paris; https://unesdoc.
unesco.org/ark:/48223/pf0000385198.

18 See: Cisco (2024). Cisco Al Readiness Assessment; https://www.cisco.com/c/m/en_us/
solutions/ai/readiness-index/assessment-tool.html; IBM (2024). Al Journey Assessment
; https://www.ibm.com/analytics/journey-to-ai/assessment/

19 UNESCO (2023). Guidance for Generative Al in Education and Research; UNESCO Digital
Library, Paris.
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Education (2023)* provides valuable guidance, resources (articles, webinars,
prompt library, lessons) and a free self-paced course for educators. Many tech-
nology and education expert have joined forces to assist the Al integration. A
good example of such collaboration is Teach AI Guidance for Schools Toolkit *,
a practical guide for: a) establishing Al policy framework and guidelines; b)
providing structure for teaching/learning; and c) addressing current concern
to improve the system and enable digital transformation in education (TeachAl,
2023: 8-9).

To reinforce the ethical, human-centered and pedagogy-driven approach
to Al integration in education, the UNESCO experts have developed a new Al
competency framework®?, including Al Competency Framework for Teachers
(2024a)» and AI Competency Framework for Students (2024b).>* They exceed
the scope of digital competencies and are tailored to address Al challenges
and risks, foster Al integration across the curriculum, and encourage inter-
disciplinary learning, transferable and life-long learning (UNESCO, 2024).
For example, Teachers’ Al competency framework includes 3 competence levels
across 5 competency dimensions.*

20 Al for Education (2023). An Essential Guide to Al for Educators; https://www.
aiforeducation.io/ (accessed 1.10.2014)

21 TeachAl.org (2023). AI Guidance for Schools Toolkit, Code, CoSN, Digital Promise,
European EdTech Alliance, PACE.

https://docs.google.com/document/d/1OmT-6Nf Bogf8yA6r54QQ-DMSB85njos]Z6qyR17jFgA/
edit?tab=t.o#heading=h.i6tsgfy3sovv

22 UNESCO (2024). UNESCO’s new Al competency frameworks for students and teachers,
3 Sept. 2024, https://www.unesco.org/en/articles/what-you-need-know-about-unescos-new-
ai-competency-frameworks-students-and-teachers

23 UNESCO (2024a). Al competency framework for teachers, (F.Miao, K.Shiohira), https://
doi.org/10.54675/Z] TE2084

24 UNESCO (2024b). AI competency framework for students (F.Miao, M.Chukurova),
https://doi.org/10.54675/]K]B9835

25 The 3 competency levels are: basic (acquire knowledge), intermediate (deepen knowledge),
advanced (create tailored local solutions: policies, standards, toolkits). The 5 dimensions
include:1) Human-centered mindset: human agency, accountability, social responsibility;
2. Ethics of AI: Ethical principles, safe and responsible use, co-creating ethical rules; 3.
Al foundations: Basic Al techniques/applications, Application skills, Creating with AI; 4.
Al pedagogy: Al-assisted teaching, Al-pedagogy integration, Al-enhanced pedagogical
transformation; 5. AI for professional development: Al-enabled lifelong learning, Al-enhanced
organizational learning, Al-supported professional transformation (UNESCO, 2024a:22).
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3.2. Regulatory framework on Al in education
at the regional level: the EU, the CoE

The EU embarked on developing the Al framework by adopting the stra-
tegic document EU Artificial Intelligence for Europe (2018),>° which envisaged
a “human-centric” approach where people would be empowered rather than
overpowered by Al, which should complement rather than substitute humans
(EC/EPSC, 2018:6).>” The EU Al Strategy envisaged four objectives: 1) provide
environment for Al technologies: infrastructure, investments, policies, regulati-
ons, data protection; 2) educate Al experts and users; 3) enforce policy to address
risks and challenges; and 4) develop ethical and legal frameworks, guidelines,
monitor development and impact) (EC/EPSC, 2018:8-12). The EC Ethics Guide-
lines on Trustworthy Al (2019)*® envisage the key features of Al systems, ethical
principles, requirements,* and a practical checklist for assessing compliance:
Assessment List for Trustworthy Al (2020).3° Consequently, the EC’s Ethical
Guidelines on the use of Al and data for educators (2022)* focused on ethical
issues, teacher support, competencies, and assessment of Al trustworthiness
(EC, 2022:14-31).3

26 EC/European Commission (2018). Artificial Intelligence for Europe, COM/2018/237,
Communication from the Commission to the EP, the EC, the European Economic and Social
Committee, and the Committee of the Regions, 25.4.2018.

27 EC/EPSC (2018). The Age of Artificial Intelligence: Towards a European Strategy for
Human-Centric Machines, EPSC Strategic Notes (29), EC European Political Strategy Centre,
27 March 2018; https://data.europa.eu/doi/10.2872/23955.

28 EC/AI HELG (2019). Ethics Guidelines on Trustworthy Al, Independent High-Level
Expert Group on Al.

29 A trustworthy Al system should be lawful (compliant with laws), ethical (based on ethical
principles), and technically robust (safe, secure, reliable). It should comply with 4 ethical
principles: a) autonomy-choice; 2) harm prevention; 3) equality/fairness; 4) transparency.
It should meet 7 key requirements: 1) human rights, agency, supervision; 2) robustness
and safety; 3) privacy, data governance; 4) transparency, explicability; 5) diversity, non-
discrimination, fairness; 6) societal and environmental welfare; 7) accountability (reports,
audits, redress) (EC/AI HLEG, 2019:7-8).

30 See: EC/AI HLEG (2020). Assessment List for Al; https://ec.europa.eu/newsroom/dae/
document.cfm?doc_id=68342

31 EC (2022). Ethical Guidelines on the use of Al and data in teaching and learning for
Educators, Sept.2022, EU,

32 Inaddition, the EC Proposal for a Al Liability Directive (2022) envisaged non-contractual/
tort liability and compensation for damage in cases involving Al-based products and services
(CyberRisk GmbH, 2024).
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The Council of Europe (CoE) attempted to cast more light on the use of
Al in education. The CoE’s Al Survey (2022)* identified the major problems: 1)
most CoE member states have data policies and Al strategies but lack education-
specific policies and ethical guidelines; 2) few states have regulatory framework;
3) there are insufficient research funds, resources, user guides and Al literacy
training programs; 4) there is insufficient evidence on Al impact (CoE Al Sur-
vey, 2022:1).3* The subsequent EC/EDEH AI Report on Al in Education (2023)%
provided insights into the needed support (technology, resources, pedagogy),
examples of risk-based Al use;*® and three sets of teachers’ competencies: 1)
Teaching about Al (Al literacy: knowledge, skills, values); 2) Teaching for Al
(information/data literacy, content creation, collaboration, problem-solving);
and 3) Teaching with Al, pedagogy-driven use (resources, instruction, asse-
ssment, learner competencies) (EC/EDEH Report, 2023:9-17). In terms of Al
competencies, the EU-supported ARISA project Al Skills Strategy (2023)3 set
goals on funding, training, accreditation/certification, collaboration, human-
centered curricula/programs, actors’ roles, and Al skills for professionals wor-
king in specific sectors, policy and decision-makers (ARISA, 2023:2-3). The
Al Pioneers project (2023),3® aimed at developing guidelines for Al integration
in adult education and vocational training, aligned Al competencies with the
Digital Competence framework (DigCompEdu, 2017)* in six areas: professional

33 CoE Al Survey (2022).The State of Artificial Intelligence and Education across Europe: a
Survey of CoE Member States, COE CDPPE, AI&ED Expert Group. (Survey results covered
25 respondent states out of 46 CoE member states).

34 In order to regulate Al-related issues pertaining to human rights and the rule of law
(privacy, data protection, equality/inclusion/non-discrimination, security/safety), the
COE adopted the CoE Framework Convention on Artificial Intelligence and Human Rights,
Democracy and the Rule of Law, CETS 225/2024, https://rm.coe.int/1680afae3c

35 EC/EDEH (2023). Al Report by the European Digital Education Hub’s Squad on Al in
education, EACEA, 2023.

36 Risks depend on the context: a) minimal risk (lesson planning, administrative tasks,
formative feedback); b) limited risk (teaching/learning, teacher/learner support); c) high risk
(learning analytics without human scrutiny); and d) unacceptable risk (abuse, manipulative
practices) (EC/EDEH, 2023:63-73).

37 See: ARISA (2023). AI Skills Strategy for Europe, Artificial Intelligence Skills Alliance/
ARISA, 30 Sept.2023,
https://aiskills.eu/wp-content/uploads/2024/01/Al-Skills-Strategy-for-Europe.pdf

38 Al Pioneers (2024). Supplement to the DigCompEdu framework (WP3)/Digital Competence
for Educator. This, ERASMUS-supported project developed knowledge database and practical
tools (see: Al Pioneers, 2024).

39 For a summary of the Digital Competence Framework and DigComp for Educators,
see: Ignjatovi¢, 2024: 28-29.
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engagement, digital resources, teaching/learning, assessment, promoting lear-
ners Al skills, and teachers’ transferable skills (Al Pioneers, 2024).

In July 2024, the EU Parliament (EP) adopted the EU Artificial Intelligence
Act (2024),% the first legally binding act on the development, deployment and
use of Al system, with reference to a proportionate risk-based approach.+ Edu-
cation and vocational training are classified into high-risk applications because
Al systems may cause “a significant risk to health, safety and fundamental
rights of natural persons’ (Art.6 EU Al Act). In the context of education, Annex
I1I of the EUAI Act envisages that high-risk Al systems are used as follows: 1)
Al for admissions (access and admission to educational/vocational training,
including candidate evaluation, ranking); 2) Al for evaluation (learning goals
and outcomes); ¢) Al for assessment (assess education level, performance, com-
petencies); and d) Al for proctoring (monitor conduct and detect prohibited
practices in tests/exams, abuse) (FLI, 2024).4%). On further analysis of Article
782, we may identify additional high-risk applications: a) automated/autono-
mous processing of personal data on one’s life, preferences, conduct, location,
performance, etc.; b) social profiling (based on race, age, gender, social status/
circumstances, financial standing); ¢) privacy violations due to unauthorized/
autonomous/Al actions and unclear nature, amount and intended purpose of
processed personal data (without an opt-out possibility) or third-party valida-
tion; d) lack of authority to control Al and take remedial action to correct or
reverse potentially harmful activity; e) Al impact on multiple persons, sensitive
groups in particular; f) adverse impact on users physical/mental health (anxiety,
Al dependence) and well being, particularly of vulnerable persons). For these
reasons, high-risk Al systems must comply with the mandatory requirement,
observe assessment procedures, reduce risks, keep use logs, and ensure human

40 EUR-Lex (2024). EU Artificial Intelligence Act, Regulation EU/2024/1689 of the
European Parliament and of the Council of 13 June 2024 laying down harmonized rules on
artificial intelligence [...], PE/24/2024/REV/1, O] EU, 2024/1689.

41 Under the EU Al Act, Al systems are classified as: a) Unacceptable Risk Al systems,
which are strictly prohibited as they pose serious threats to human rights, health and
safety (biometric identification, emotion/facial recognition, social profiling, deceptive
practices); b) High-Risk Al systems, which are allowed but subject to additional requirements
and assessment (justice, law enforcement, democratic processes, employment/workforce
management, educational/vocational training and assessment, etc.); ¢) Limited risk Al systems,
which are subject to transparency rules and human supervision (chatbots, Al-generated
content, deepfakes); and d) Minimal risk Al systems, which may be freely used as they pose
minimal or no risk (spam filters, translation, language apps, video games) (FLI, 2024).

42 FLI/Future of Life Institute (2024). Summary of the Al Act, https://artificialintelligenceact.
eu/high-level-summary/
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scrutiny of transparency, accuracy and effectiveness (Al Act.org, 2024).4 The
EU AI Act sets requirements to be met by all actors involved in developing,
providing and using Al systems: 1) establish risk-management systems; 2) devise
technical documentation; 3) ensure data governance; 4) ensure automatic record
keeping; 5) design user guides; 6) ensure human supervision; 7) ensure robus-
tness, accuracy, cybersecurity; and 8) institute quality management (FLI, 2024).

Based on these international and regional frameworks, many OECD, UN
and EU member states** have developed national policies, strategies, action
plans, and guidelines.* Yet, there are still ample concerns about human rights
violation, privacy/data protection, non-transparent data training and collection
purposes, abusive practices, age-limit,*® the lack of practical guidelines and
approved Al tools tailored for educational purposes (CoE/DGII/EDU/AIED,

2024: 23-24).

3.3. The regulatory framework on Al in
education at the national level: Serbia

In line with the EU Al Strategy (2018) and the OECD Al Principles (2019),
Serbia adopted the national AI Development Strategy RS (2019)# for the period
2020-2025 and the Action Plan (2019),* which recognized the need to develop
relevant infrastructure,* provide education about Al, and ensure safe and et-
hical use of Al technologies. In education, the Al Strategy RS (2019) envisaged
several goals: define the role of Al in education; provide professional training

43 Al Act.org (2024). The Artificial Intelligence Act-Reg. (EU) 2024/1689, https://www.
artificial-intelligence-act.com/#:)

44 See: OECD Al Policy Observatory (2024). National Al policies (e.g. Australia, Canada,
Japan, UK, USA, Serbia).

45 For example, see: UK DfE (2023). The UK Department for Education policy paper
on Generative Al in Education; UK JSQ (2023). JCQ guidance on Al use in Assessments;
University of Cape Town (2024). Al for Teaching and Learning, CILT (Research Guide; Staff
Guided on Al Tools, Academic Integrity, Assessment, etc.)

46 The latest GenAls set age restriction: no access under 18 to Copilot, Gemini, Claude,
and no access under 13 to Open AI's ChatGPT and Perplexity, subject to parental consent
(CPS, 2024:18).

47 Government RS (2021). Strategy for the development of Al in the RS for the period
2020-2025, https://www.srbija.gov.rs/extfile/sr/437310/strategy_artificial_intelligence-
condensed261219_2.docx

48 Akcioni plan za period 2020-2022 za primenu Strategije razvoja vestacke inteligencije
u RS za period 2020-2025, (Action plan for the implementation of the Al Strategy
RS for the period 202-2025), Sl. glasnik RS, br. 96/19.

49 Serbia established the Innovation/Science/Investment Funds [2020], the Al Institute
[2021], the AI Platform [2021], and the Al Council [2024] for monitoring Al standards’
application (Al Institute 2024; Al Platform, 2024; Forbes®®, 2024).
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for IT experts, informal programs, university cooperation; develop teacher
competencies; integrate Al literacy in primary/secondary schools (coding, ro-
botics projects), undergraduate studies (computing, engineering), post-gradu-
ate studies (master programs) (Al Strategy RS, 2019:12-13, 24-28). Serbia also
adopted the Ethical Guidelines for the development of Trustworthy Al (2023),%°
aligned with international/regional standards. In terms of Al competencies,
the amended Digital Competence Framework (2023)% incorporated Al skills
at 3 competence levels (basic/intermediate/advanced), across 6 competency
domains: digital environment, resources, learner support, teaching/learning,
monitoring/assessment, professional engagement (NIQA, 2023:3,10-13).>> Thus,
the cogs have been set in motion, primarily focusing on research, innovation,
educating Al professionals and applied Al in the public administration, busi-
ness, medicine, communications, etc.(Al Institute, 2024).53 In 2021, technical
and science universities offered the first Al master degree programs.>* In social
sciences and humanities, Al use seems to be lagging behind: there is a small
number of Al programsss; Al literacy courses are unavailable even as informal
courses>®; articles on Al in education are scarce, largely focusing on learning
about Al rather learning with AIL;5” conferences on Al in education have been
rare until recently.5® Despite huge investments, experts note that Serbia still

50 Vlada RS (2023): Eti¢ke smernice za razvoj, primenu i upotrebu pouzdane i odgovorne VI
(Ethical Guidelines for the development, deployment and application of trustworthy and
responsible Al), SLgl. RS, br.23/2023.

51 NIQA/National Institute for Quality Assessment (2024), Okvir digitalnih kompetencija:
nastavnik za 21.vek (Digital Competences Framework), Zavod za vrednovanje kvaliteta
obrazovanja i vaspitanja/ZVKOV, Beograd.

52 For the specification of teacher Al skills, see: NIQA, 2023: 10-13.

53 See: Al Institute/ IVI (2024). Projects/Research groups; https://ivi.ac.rs/en/projects/
54 For example, see: ELF Ni§ (2024). Master in Al and ML, Faculty of Electronic Engineering,
Ni$; FSM Ni§ (2024). Master in Al and ML, Computing Department, Faculty of Sciences
and Mathematics, Nis.

55 E.g.: LF Ni$ (2024). Master program in Law and ICT (2021), including Al and Legal
Reasoning course; LF Novi Sad (2024); Undergraduate program Law and ICT at LF Novi
Sad (including Al within the Internet Technologies course).

56 The first free general public course on Al and Prompt Engineering was held by the
Digital Serbia Initiative (2024).

57 Brief online search shows the topics covered: a) Al in language learning [2020]; b) Al
in education [2021]; ¢) Al in HE [2022]; d) ChatGPT in ESP; ChatGPT in HE, teacher Al
competencies [2024]; for example, see: FTN NS, 2024.

58 PF/Pedagogical Faculty in Vranje (2024). 1* International Scientific Conference Education
and Artificial Intelligence (EDAI 2024), Pedagogical Faculty in Vranje, University of Nis,
29-30 Nov. 2024.
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ranks low in Al integration (Eurostat, 2024),5° which is due to outdated infor-
mation systems, inadequate infrastructure, digitization and digitalization, as
prerequisites for Al integration. For better results, they note the need for change
in the mindset, business culture, a synergy between the academia, science and
industries (NIN, 2024).%°

The legal regulation of Al for educational purposes is sluggish. The Ser-
bian policy makers and administrators have not yet taken full advantage of the
presented international and regional regulatory frameworks, standards, guide-
lines and good practices of Al integration in education. The conducted research
has shown that there are no subject-specific legislative and regulatory acts on
Al for education. There are no policies, strategies, action plans and guidelines
for administrators, institutions, teachers and students. There are no documents
on Al competencies. At the institutional level, there are no teacher/student
training courses on Al literacy and competencies, nor pedagogical guidance
on integrating Al in instructional design, teaching/learning, assessment. The
existing Al strategy and ethical guidelines hardly suffice. Educators may only
hope that these essential educational issues will be properly addressed in the
new Al Strategy (2025-2030), which may provide more latitude for a substan-
tial legislative and regulatory activity of Serbian authorities and involvement
of all relevant stakeholders in developing a responsible, human-centered and
pedagogy-driven approach to Al integration.

As any other disruptive technology, the use of the latest GenAl in educati-
onis still a highly controversial issue in Serbia. There seem to be mixed opinions
among the academic, professional and general public about AT application. A
study on the general pubic attitudes to Al in Serbia shows that opinions are
pretty divided (Budi¢, 2023).% As empirical studies on educators’ attitudes are
rare, the published abstracts from the recent Education and Artificial Intelligence

59 The Eurostat shows data (for 2023) on the use of Al in several sectors: a) ICT: Serbia 11.6;
EU 29.4; Slovenia 32.5; Croatia 40; Finland 48.2%); b) Professional, scientific & technical
activities: Serbia 6.5; Croatia 12.9; EU 18.5; Slovenia 22.2; Finland 31.5%; c)Administrative
services: Serbia 0.3; Slovenia 3.2; Croatia 6.8; EU 8.3; Finland 14.8%; d) Digital skills: Serbia
33.61; Slovenia 46.7; EU 55.6; Croatia 59; Netherlands 82.7 % (Eurostat, 2024).

60 NIN (2024). Srbija i Al: Na papiru lideri, u praksi pretposlednji (Serbia and Al: Leader in
theory, last in practice), 3 jul 2024; https://www.nin.rs/ekonomija/vesti/52273/srbija-ulaze-
u-razvoj-vestacke-inteligencije-ali-ne-i-u-njenu-primenu

61 The results (N=737) show the respondents’ attitude to Al use (49.39% for, 45.81% against,
3.8% neutral) and concerns: employment loss (49.93% concerned, 26.59 not concerned,;
23.47% neutral); trust in Al (41.18% concerned/highly concerned, 28.76% neutral, 10% not
concerned); and trust in institutions using Al (70% no trust in Government, 66.4 % no trust
in the police; most trust in research/university institutions) (Budi¢, 2023: 58-59).
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conference (EDAI 2024)% show this issue has been tackled by several resear-
chers. The author’s research on Al in legal education and result of a survey on
teachers’ attitudes to Al integration (Oct. 2024) will be presented in another
article.” In future research, it is essential to examine the actual Al use in the
educational process, the students’ use of Al technologies, and students/teachers’
Al use for academic/scientific research purposes which is on the rise due to
available GenAl tools.

4. Al in Education: Considerations for Implementation

In light of the aforesaid controversy, this section summarizes the benefits/
opportunities and drawbacks/challenges/risks, guiding principles and consi-
derations which have to be carefully considered and balanced in developing
viable solutions for Al integration in educational contexts.

The observed strengths/benefits/opportunities include: (TeachAl, 2023:
17-22)%

1. Evidence-based and data-driven integration of Al in the curriculum: a)

promoting knowledge on Al technologies, Al literacy, competences;
b) improving accessibility, equity, inclusion, quality of education;

2. Cost-effective learning by using Al technologies: they facilitate: a)
accessible, flexible, adjustable, scalable learning/training aligned with
standards; b) time-saving, cost-effective automated/routine tasks;

3. Automated administrative tasks and operative efficiency: a) enrolment,
curriculum/syllabus design, lesson planning, schedulling, record-
keeping, attendance, grading; b) monitoring, tracking progress,
evaluation;

4. Personalized and differentiated learning: a) adaptive learning tailored
to individual needs, preferences, skills, proficiency level, pace; b) assi-
stance through data-driven insights, access to tutoring and support;

5. Learning by design: human-centered approach: a) tailored to specific
educational standards, requirements, goals, career paths; b) custo-
mized pedagogy (collaboration, methodology, assessment, learning
analytics);

62 See: PF Vranje (2024). Education and Artificial Intelligence -Book of Abstracts, EDAI
2024, Pedagogical Faculty Vranje, Uni. Ni§ (see: pp. 20, 23, 28,36,39); https://www.pfvr.ni.ac.
rs/wp-content/uploads/2024/11/Book-of-Abstracts-2024.pdf

63 The survey results on LF Nis teachers’ attitudes to Al use in legal education are currently
prepared for publication.

64 TeachAl (2023). Al Guidance for Schools Toolkit, Code, CoSN, Digital Promise, European
EdTech Alliance, PACE.
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Content development and differentiation: Al-generated resources, le-
sson plans, engaging content,; customized and differentiated tasks,
activities, quizzes, assessment/feedback tools; interaction;
Assessment design, analysis and feedback: ethical considerations in
automated summative assessment (tests, quizzes, grading, atten-
dance), formative assessment, informal feedback; efficiency analysis
and audit;

Creativity, collaboration, and skill development: human agency, choice,
collaboration, critical thinking, creativity, transferable/life skills;
co-design of informed, responsible creators/users; (UniCanadaWest,
2024);%

Immersive learning: hands-on activities via Al-powered devices, vir-
tual reality (VR), augmented reality (AR) and mixed reality (XR)
tools for gamification, simulated real-world scenarios, increased
engagement;

Complementary role: Al should not replace teachers but support te-
aching/learning, training/development; human control, assessment
and efficiency audits are vital (PowerSchool, 2024;°° Digiexam, 2024).%

The drawbacks/challenges/risk of using Al in education include: (TeachAl,
2023:17-22)

1.

Overreliance and dependence on Al it may diminish creativity, critical
thinking, problems-solving skills; it may be harmful for human mind
and disruptive in case of technical failures (UniCanadaWest, 2024);
Lack of human interaction: dehumanized learning void of human
interaction, emotional support, empathy has adverse impact on social
skills, affection, and pedagogical values (engagement, collaboration,
critical thinking);

Data privacy, data protection and security: unauthorized data collecti-
on (records, learning analytics), inadequate data protection, monito-
ring and surveillance safeguards may compromise privacy (Digiexam,
2024);

Plagiarism and academic dishonesty: lack of tools and competences
to preclude risks may lead to abuse of academic integrity, cheating,
manipulative practices that undermine fair assessment (UniCana-
daWest, 2024);

65 University Canada West (2024). Advantages and Disadvantages of Al in Education (B.
Clugston), 19 July 2024.

66 PowerSchool (2024). The Ultimate Guide to Al in Education: Benefits, challenges &
real-world uses, 29 Oct. 2024.

67 Digiexam (2024). Advantages and Disadvantages of Al in Education (N.Vernersson), 2024
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10.

Propensity to bias and hallucinations: Al-generated data may be bia-
sed, inaccurate, false, nonsensical and even non-existent (hallucinati-
ons), resulting in misconceptions (UniCanadaWest, 2024; Digiexam,
2024);

Diminished teacher/student agency and accountability: overreliance
and unethical use of Al undermine teacher/learner agency (voice,
choice, autonomy) and diminish inclusion, collaboration, accoun-
tability);

Teacher redundancy and job displacement: Al benefits raise concerns
about teacher redundancy, devaluation of the teaching profession, job
loss (UniCanadaWest, 2024), and role in the new learning paradigm;
Disparities and inequalities: lack of investment, resources, unequal/
limited access to resources, non-inclusion, lack of training on Al
literacy/skills deepen the digital divide and obstruct integration;
Inadequate regulatory framework: there is a lack of comprehensive,
flexible and future-oriented regulation, data governance, privacy and
security safeguards, quality assurance, audits (PowerSchool, 2024).
Human mindset: fear of the unknown, lack of interest, understanding,
competencies, beliefs in traditional education, and reluctance/resi-
stance to change lead to rejecting the integration of Al technologies
in education.

In addition to the general ethical principles for Al integration, educational
experts have identified 7 guiding principles for Al integration in educational
contexts (TeachAl, 2023:10-27):

1.

Purpose: purposeful, ethical and responsible Al use aligned with
educational goals, promoting research, professional development,
staff/student training, interdisciplinary projects, etc.;

Knowledge: promote Al literacy and competencies (knowledge, skills,
values, aptitudes) for critical use;

Compliance: adherence to the existing normative framework (human
rights, data protection, security), ethical, administrative and peda-
gogical considerations in handling sensitive data;

Human agency: promote human agency, intervention and scrutiny
of Al decision-making;

Academic Integrity: promote academic honesty (respect, fairness,
critical valuation, responsibility), set clear academic standards on
proper use to avoid plagiarism and abuse;

Assessment: assess Al impact (via surveys, feedback, reports, tech
support, monitoring, internal/external audits); adjust summative/
formative/informal assessment in the teaching/learning process;
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7. Balance: raise awareness of benefits, purpose, opportunities and

address risks to preclude harm, bias, abuse.

Experts also identified several stages in the process of integrating a re-
levant Al framework in education: 1) secure investment in Al infrastructure
and technology (Powerschool, 2024); 2) create evidence-based policies and
guidance; 3) provide Al literacy and competences training (administrative
staff, teachers, students); 4) integrate Al in curricula/syllabi, lesson planning,
teaching methods; 5) provide structure for management, instruction, inclusion,
assessment, quality control; 6) address concerns and risks, monitor and assess
Al effectiveness, make adjustments to improve experiences and outcomes
(TeachAl, 2023:8; Digiexam, 2024).

After the initial expert concerns about the potential existential threat to
humans from superintelligent machines® and warnings to beware of the Ge-
nAl “black-box algorithm™?, some experts recently called for a moratorium on
training Al systems “more powerful than GPT-4”, which are largely unregulated
and uncontrollable even by their creators (FLI, 2023).7° They noted that GenAl
systems “must be more accurate, safe, interpretable, transparent, robust, tru-
stworthy and loyal”; they should be in the service of humanity rather than tech
companies; their development and deployment must be planned and managed
with utmost care, and they may be used only when humans are sure about their
“positive effects and manageable risks” (FLI, 2023). Nothing has changed since.
Intelligent machines keep evolving and humans keep using them for different
purposes, but GenAl technologies are still beyond effective control.

5. Conclusions and considerations

The presented research results demonstrate considerable efforts exerted
by the competent international organizations (OECD, UNESCO) and regional
institutions (at the EU and the CoE level) to map the Al-related issues and
adopt relevant strategic and policy documents on Al in general and Al in edu-
cation in particular. While most documents adopted in the field of education
(recommendations, guidelines for policy makers and educators, practical user

68 The British scientist S. Hawking and tech giants (B. Gates, E.Musk) warned about this
threat in 2014-2015. See: Guardian (2015). Artificial Intelligence: a strong concern, S.Dredge,
29.Jan. 2015).

69 The hidden black box algorithm is not publically available because it is treated
as company intellectual property, or it may be publically available but extremely
complex, unintelligible and confusing to policy makers in decision-making processes;
see: Financial Times (2022).Beware the rise of the black box algorithm (S. Bush), 20 Sept. 2022.

70 FLI/Future of Life Institute (2023). Pause Giant Al Experiments: An Open Letter, 22
March 2023, https://futureoflife.org/open-letter/pause-giant-ai-experiments/ (accessed
0N 15.11.2024).
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guides) are not legally binding, they are valuable sources for policy makers
and educational institutions at the national level in the process of instituting
adequate regulatory frameworks for Al integration in specific educational
contexts. At the national level, the Al Strategy (2019) was the stepping stone
for developing infrastructure, human resources and ethical standards for safe
AT use. However, Serbia still has not adopted a general legislative act on Al,
which precludes the enactment of sector-specific regulatory acts on Al use in
different areas of life, including education. The research results show that the
use of Al in education is still largely unregulated in Serbia. There are no Al
policies, action plans, guidelines; there are no Al competence frameworks for
teachers and students, there are no Al literacy and skills training courses, nor
pedagogical guidelines for Al integration in the instructional design. These
issues may be addressed in the new Al strategy (2025-2030) but the regulation
keeps lagging behind the rapid development of Al technologies.

Meanwhile, educators cannot ignore new GenAl technologies, which are
increasingly used in different educational contexts. Although AT use cannot be
forced either on institutions or individuals, educators have to prepare for the
ensuing change in the teaching/learning paradigm. In order to keep pace, they
need to learn how Al technologies may be used in a safe, reliable and ethical
manner. To make informed decisions on whether and to what extent Al tools
may be incorporated in the educational process, they need to understand the
benefits and drawbacks, challenges and risks, available options and approaches
to using Al in education. While it is indisputable that Al tools can enhance
interactive learning and support instruction for different academic, scientific
and professional purposes, there are new disruptive GenAl technologies which
generate numerous concern and risks, identified in theory and practice alike.
Different stakeholders may have different perceptions and priorities but, essen-
tially, it is vital to balance the advantages and disadvantages when considering
the integration of Al in educational contexts and preparing learners for new
forms of learning and real-life applications.

The multidimensional process of integrating a relevant Al framework in
the specific educational context has to address many technical, social, cultu-
ral and educational issues. It certainly entails an interdisciplinary approach,
partnership and coordinated action of competent authorities, institutions and
other stakeholders. In the process, it is essential to: 1) raise awareness about
the purposeful Al integration; 2) assess specific needs and provide regulatory
framework for proper Al applications at the national, institutional and subject-
specific levels; 3) invest in infrastructure, resources, tech support, Al literacy
and competences training; 4) design guidelines for integration, instruction,
quality assurance, human supervision; 5) monitor and assess risks, effectiveness
and remedial measures; and 6) remain vigilant and responsive to challenges.
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There is no dispute that Al has the capacity to transform education but the
actual trajectory will be set by educational institutions and stakeholders, whose
actions and decisions will determine whether the transformation is positive
and sustainable or negative and detrimental for education.

As any disruptive technology, AI may overwhelm, frustrate and dishe-
arten possible users. Al technologies should empower rather than overpower
users. In the field of education, it is essential to strike the right balance in
terms of ensuring a holistic, human-centered and pedagogy-driven integration
within the framework of blended (hybrid) learning, based on the key assets: safe
technology, human agency, constant support/training, collaboration, stringent
assessment and supervision. While all stakeholders shall be active co-agents in
instructional design, students and teachers’ agency, competencies and wellbeing
shall remain the focal point of the new learning paradigm. If purposefully and
critically used, Al tools can promote learning but teachers shall remain the
critical human resource, capable of facilitating the rudimentary social, affective,
psychological and pedagogical aspects of education which cannot be provided
by intelligent machines: the human touch, interactions, socialization, psycho-
logical and pedagogical insights, as well as human scrutiny of Al technologies
and supervision of the entire educational process.
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VESTACKA INTELIGENCIJA U OBRAZOVAN]JU:
REGULATORNI OKVIRI NA MEDPUNARODNOM,
REGIONALNOM I NACIONALNOM NIVOU

Rezime

Vestacka inteligencija (Artificial Intelligence) ima predispozicije da transfor-
mise obrazovanje i oblikuje novu paradigmu ucenja. Multidimenzionalni proces
integracije vestacke inteligencije (VI) u oblast obrazovanja obuhvata sagledavanje
raznih tehnolosko-razvojnih, ekonomskih, pravnih, socijalnih i pedagoskih izazo-
va. Ovaj rad prikazuje rezultate istrazivanja o vestackoj inteligenciji u obrazova-
nju, sa fokusom na dokumentima usvojenim na medunarodnom, regionalnom i
nacionalnom nivou. Relevantne medunarodne, regionalne i nacionalne institucije
nastojale su da mapiraju njen konceptualni okvir, tipologiju i klju¢nu tematiku
kako bi kreirale okvir za njeno regulisanje i odgovornu primenu. U oblasti obra-
zovanja, medunarodne i regionalne institucije usvojile su dokumente koji mogu
biti korisni prilikom kreiranja nacionalnih politika, propisa i smernica za upotrebu
vestacke inteligencije u obrazovanju. U tom kontekstu, prvi deo rada predstavlja
konceptualni okvir vestacke inteligencije (VI) i klju¢ne pojmove povezane sa VI
tehnologijom. Drugi deo rada daje pregled regulativnih okvira kojima se ova te-
matika ureduje na medunarodnom nivou (OECD, UNESCO), regionalnom nivou
(EU, CoE) i nacionalnom nivou (Srbija), sa posebnim osvrtom na dokumenate
kojima se ureduje upotreba vestacke inteligencije u oblasti obrazovanja. U trecem
delu se sumiraju kljucne prednosti i mogucnosti, nedostaci i rizici upotrebe VI u
obrazovanju, i razmatraju faktori koje treba uzeti u obzir prilikom odlucivanja o
adekvatnom obliku integracije VI u obrazovni proces. U zavrsnim napomenama,
uz sumiranje kljucnih nalaza, ukazuje se na vaznost uravnotezene i odgovorne
primene VI tehnologija u obrazovanju, u skladu sa najvisim etickim principima,
pedagoskim standardima i garancijama zastite ljudskih prava. Pazljivo osmisljeni
regulatorni okvir, odgovarajuca infrastrukura, resursi, konstantna podrska, smer-
nice, kao i prakti¢na obuka svih aktera radi sticanja adekvatnih kompetencija su
nuzne u kontekstu promovisanja transparentne, odgovorne i sigurne upotrebe
vestacke inteligencije u oblasti obrazovanja.

Kljuc¢ne redi: vestacka inteligencija (VI), VI tehnologije, regulatorni okvir,
eti¢ki principi, obrazovanje.
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AHAJIN3A IPUMEHE 3AKOHA O HECTAJIUM BEFAMA™

Ancmpakm: 3akoH o0 ymephusarby HureHuya o cmamycy Hogopoherux
6eba 3a koje ce cymra da cy Hecmane u3 nopodunuwma y Penybauyu
Cp6uju cmynuo je Ha cHaey 2020. 20duHe. Pad ananusupa pesynmame
npumeHe 3aKOHa, kao npsu ceoje spcme. Mcmpascusarse je o6yxeamu.io
npakcy semupu HadaexcHa cyda y dpxycasu — suwux cydosa y Huwy,
Kpaeyjesyy, beoepady u Hoeom Cady. [IpumeHom cmamucmuykoz
Memoda u Memoda cyuajHoe y30pka aymopka pazmampa pesyamame
npumeHe 3aKoHd.

Yceajare noce6Hoz 3akoHa, Huju je npedmem ypeherse nocmynka 3a
ymephusare uurweHuya o Hecmanky 6e6a u 3a docyhusare HakHade
HemamepujanHe wmeme, umano je dea yusa. IIpeu, da koHawHo pewu
npobaem HenoysdaHux uHgopmayuja o cmamycy 6eba 3a koje ce cymra
da cy Hecmane u docydu HaAKHady HemamepujaiHe wimeme AuyuMa vuje
je npaso Ha nopoduyaH ncusom nospehero. Jlpyeu, da ucnyHu obasese u3
npecyde Eeponckoe cyda 3a wydcka npasa’y npedmemy 3opuya JosaHosuh
npomus Cp6uje. [Ipekny3usan kapakmep poka 3a nooHouwere npedno2a
padu ymephusarba HurbeHUYa, Kpamak nepuod poka u Ha4en0 XumHocmu
y 8ohery o8ux saHnapHuuHux nocmynaka mpe6ano je da ykaxcy Ha
3Hauaj xoju je dam pewasarsy numarea cmamyca 6e6a 3a koje ce cymoa
da cy Hecmane. CnpogedeHo ucmpaxcusarse je nokazano da 3aKkoH Huje
0CmMeapuo ceojy cepxy.

Knmyune pewu: Esponcku cyd 3a bydcka npasa, onwme mepe, obasesa
dpacase, cmamucmuyku nodayu, eMNUPUjCKO UCMpPAXcusarse, HaKHada
HemamepujanHe wmeme.
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1. YBOg

3aKoH o yTBphUBamy YHMbeHHIIa O CTaTyCcy HOBopoheHux 6eba 3a Koje
ce CyMma Ja cy HecTase us nopogunuiirta y Peny6nunu Cpouju ycBojeH je
2020. roguHe.' [I[puMeHa 3aKoHa 6MJIa je OrpaHUYeHa NPEKITy3UBHUM POKOM
- Mpe/JI03M 3a MOKpeTame NOCTYNKA paju YyTBphUBama YMkbeHULA O CTaTyCy
MOTJIY Cy []a Ce IO HEeCY Y POKY O, IIeCT MeCell Of, CTyllakha 3aKOHa Ha CHaAry.
WMmajyhu y BUAY A je mpoTeKao PoOK 3a MOKpeTama MOCTYMaKa, Kao U ja je
IIPOTEKJIO Pa3yMHO IIPETIIOCTaB/bEHO BpeMe 3a OKOHYame IIPBOCTEIIeHNX
U IpPYTOCTENeHHX MOCTYIaKa Y OBUM IIPaBHUM CTBApHUMa, CIIPOBEZEHO je
eMIIMPHjCKO MCTPaKMBame O pe3ylTaThMa IIpUMeHe 3aKoHa. BpemHoct
e€MITUPHjCKOT UCTPAXMBaKA JIEXKH Y Ca3HAkbUMa KaKo IPaBo 3auCTa Jefyje
y IpaKcH, Mope/, yro3HaBakba HOPMAaTUBHOI M3pa3a MpaBa y 06/1acTy Kojoj
npuaajemMo naxkwy (Munuh, 2019: 96). UcTpakuBarbe je CripoBe1eHO IPUMEHOM
CTAaTUCTUYKOT METOJA M MeTOJa ciyd4ajHor y3opka. OHO Ipyka IPBU YBUJ,
y pesy/Tare npuMeHe 3aKOHA O HecTanuM Oebama, yume mpoinupyje 6asy
eMITUPHjCKUX UCTPAXKUBama npasa y CpOHju HOBOM M HEMCITUTAHOM TEMOM.?

EBporncku cyg, 3a /pyacka npasa y npecyau 3opuya Josanoguh npomus
Cp6uje 13 2013. roiliHe YTBPA YO je OBPey TpaBa rapaHToBaHUX EBpornckom
KOHBEHIMjOM 3a 3aIUTHUTY JbYICKHUX MPaBa U OCHOBHHX 100073, JOCYLHO
je HaKHaZy HeMaTepHjajiHe LITeTe IOJHOCUTE /KU IIPeJCTaBKe U yTBPAUO
006aBe3y Ap)KaBe [ja yCIIOCTaBY MeXaHM3aM 33 OTKJIalhakhe CIMYHUX IoBpesa.3
Taj mexaHuzam Tpebaso je 1a 06e36enu 3aKOH 0 HecTaIuM OGebGama, Kpo3
MOCTYMAaK 32 YTBphUBame YMbEHNIIA K HAKHA/ly HeMaTepHjalHe LITeTe, ¥ KpPo3
ycrocTaB/bame Komucuje 3a mpuKyn/pame YMbEeHUIIA O CTaTyCy HOBopoheHe
Jele 3a KOjy ce CyMba /ia Cy HeCcTasa u3 nopogunuiira y Peny6onuiu Cpouju.
[Tpoxs1amMoBaHa cBpXa 3aKOHA Ollpe/ieJbyje 3Ha4aj CIIpOBe e HOT eMIIMPHjCKOT
HCTPAXXHBama, MPYXXameM OATOBOPA HA MHUTame 4a U je ApxxaBa Cpbuja
HCIyHHU A cBoje o6aBe3e u3 npecyze 3opuya Josarosuh npomus Cpbuje.

Y pazy cy npBo objalbeHu [[M/beBHU YCBajakha U OMTHE KaPAKTEPUCTUKE
3akoHa o HectanuM GebGama (rmorjaB/pa JBa U TPH), a MMOTOM je IMaXKiba
ycMepeHa Ka MeToJaMa eMITMPHjCKOT UCTPaKuBata (IOriaB/ka YeTUPU U

1 Ca. enactuk PC,18/2020. Y HacTaBKy KopucTrheMo yBpeXXeH! Ha3UB 3aKOH O HeCTaIuM
6ebama.

2 Muwunuh npyxa Kkparak yBu/ y ClipoBeieHa eMIIMPHjCKa UCTPaXkKuBama npasa y Cpbujy,
KOja MPEeTEeXHO IIPUIA/Ajy 06/1acTH KPUBUYHOT [IPaBa U KPUMUHOJIOTHj€, COLLUOJIOTHje
IpaBa 1 eKOHOMCKe aHanu3e npasa (Munuh, 2019: 108, 109).

3 Zorica Jovanovié v. Serbia (App. no. 21794/08) 26. 3. 2013. EBporncka KoHBeHLHja 3a
3alITUTY JbYyJCKUX IIPaBa M OCHOBHUX €1060/1a M3 1950. rogrHe paTudUKOBaHa je U [eo
je nomaher mpaBHOr crcTeMa 0J, 2003. TOgHHE. 3aKOH O PATUPHUKALHjU €A IIPOTOKOTUMA,
Cn. nmucr CUT - Mehynapoguu yrosopu, 9/2003, 5/2005 u 7/2005 — ucmp. u Ca. 2nacHuk
PC - MelhynapogHu yrosopy, 12/2010 1 10/2015. Y HacTaBKy, EBporicka KoHBeHIHja.
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net). LleHTpanHu feo pasia npesCTaB/bajy pasyaTaTv IPUMeHe 3aKOHa, YHjH
MpUKas je pajy NperjaefHOCTH MoJe/beH Ha CTaTUCTHYKe U KBajJMTAaTHUBHe
nogarke (morsaBbe 1wecT). Y 3aK/byUKy CY NMpeACTaB/beHN Haj3HAYajHUjU
HaJla3h UCTP)KMBakha U KOMEHTapH NCTPaXKMBadHIIe.

2. lu/peBu ycBajarba 3aKOHA O HeCTaIUM OeBGama

3aKoH O HecTanuM Oebama y 4J. 2 NMPOKJIAMOBAO je JBa LMJbA.
[IpBoHaBeseHM LMJb jecTe YTBphUBakbe YHbEHNIIA TIOTOAHUX Ja Ce YTBPAU
HCTHHA O CTaTyCy HOBOpoleHe Jelle 3a KOjy ce CyMma fia Cy HeCTaja U3
nmopogunuuita y Pemmy6auu Cp6uju, Ha OCHOBY /IOKa3a KOjU Ce U3BeNy U
MoJlaTaka Koju ce IMPHUKYIe Y CyACKOM MOCTYIKY OJ, APXXaBHUX U JPYTUX
OpraHa, poJHuTes/ba U APYTUX TUNA. 3aTUM, UCTAKHYTO je A je IM/b 3aKOHA
u usBplierbe o6aBe3e Peny6auke Cp6uje u3 npecyzae EBpornckor cyza 3a
JbYJiCKA TIpaBa y npeamety 3opuua JosanHosuh npomue Cpbuje. Penocnen y
HaBohemwy Tpeba a yKa)ke HA MPUOPUTETHH 3HA4aj MPBOHABEJEHOT L[1Jba,
A Y KOHKPETHOM CJIy4adjy XHjepapxuja 1jujbeBa ce He MOXXe yTBphuBaTu.
[pBu UK/ NpescTaB/ba UCTYbeibe 06aBe3e Ap)KaBe MpeMa cBojuM rpahanuma,
IpYTH LMJ/b IPe/ICTaB/ba UCIyhetbe 06aBe3e Ap)xaBe nmpema EBporckom cyay
3a JpyACKa npasa. MehyTum, cama o6aBesa je HAMeTHYTa YIIPaBO y NUHTepecy
rpahana Cp6uje, pazu pelnaBatba MpaBHe CUTYallMje Koja je passor o6pahama
rpahana Cp6uje EBponickom cyny 3a myhcka npasa. Crora je ocTBapeme 06a
LM/ba CYIITHHCKY ITOBE3AHO, KAo iBe CTPaHe jefiHe MeJajbe — CYLITUHCKA U
¢dbopmasiHa cBpXa yCBOjeHOT 3aKOHA.

Y nomahewm apymTBy Beh Bulle o mosoBrHe BeKa HepelIeHO je MUTamwbe
yHecTanux 6e6a”. Pey je o cinydyajeBuMa Kaza je poguTe/bMa peyeHo Ja je
BHrxoBa 6eba MpeMUHYIa V 3/[PaBCTBEHOj YCTAHOBU, HAKOH pohera man
neversa, anu 6e3 MoryhHoCTH fa BUfe Teslo feTeTa UM A Ta IPey3My pagu
caxpase. [Iponesypa npeysrnMaa Tea ieTeTa o, CTPaHe MOPOAHIie HUje Orta
perynaucaHa 3aKOHOM. TOKOM 2001. ¥ 2002. TOAWHE MeJIUj! Cy U3BeIlTaBaIu
0 cycpeTry 6/M3HAaKHbA Pa3[BoOjeHUX MO pohemy, IpHU YeMy je poguTe/bUMa
6110 peyeHo Aa je Apyra 6e6a MpeMUHYJIa; 0 UHTEPBjyYy ca MOPOAULIOM K0jOj
je /exap HyAHO NMpoAdjy 6e6e U3 MOPOAMIUIITA, KA0 U O JPYTUM CIUYHUM
ciy4ajeBUMa.*

CrenipuyHe OKOTHOCTH OBHUX CJIy4YadjeBa, a CY POLUTE/bH OCTAIU
yckpaheHu 3a BUusyeiHy HOTBPAY Ja je BBUXOBO JeTe MPeMUHYJI0, H30CTaHAK
MHUCcAaHUX UHPOPMaLMja O CMPTH, KaO U YYECTAJIOCT BECTH O pojaju 6e6a u3
MOPOAVTUILTA, PAa3BHUIIH CY CYMIbY KOJ, POAHTE b 1A CY hUXOBe Oebe HecTate
- TIpoiaTe y JIaHIly TPrOBUHE JbYAWMA, PaJ HeJleramHor ycBojemwa y Cpouju

4 VI3BozaM M3 cTapyux HOBMHAPCKHUX YIaHaKa AOCTYIMHH Cy Ha http://www.kradjabeba.
org/002002.html. I[TpucTym 10. 10. 2024.
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Wiy nHOCTpaHCTBY. Cy4ajeBU AaTHPAjy jOIl Of TleJeCeTHUX IO MHa MTPOLJIOT
BeKa, a HajOPOjHUjU OUTH CY TOKOM OCaMZeceTHX U fieBemecetux. [Ipouesyje
ce J1a je HeCTasIo BUILe X1/baja Jele.s

Kao mocnezuna oBux genraBamwa, OCHOBAHO je HEKOJIHUKO yIPYyXXemba
rpahaHa-posureba Koju Tparajy 3a cBojoMm penom.® Poxuremu cy
Tpaxunu nHpopmalyje of MeZUIMHCKHUX LIEHTapa W yIpaBa JIOKaJHe
camoymnpase. Y ojeJMHUM C/ly4ajeBMMa TaKBa IIOTpara OTKpHUIa je 3HaYajHe
HeycarjameHocTH gorahaja - ga HegocTaje MOJATAK O Y3POKY CMPTH MU
0 MpoLEeAYpPH caXxpambuBama, UIN Ja HeJOCTaje YIHUC YNbEeHUIe CMPTH Y
Matu4He Kibure. Kako Huje moTBpheHo ma cy 6ebe nmpeMuHyse, PpOJUTEbU
Cy MOAHOCH IV KPUBHUYHE TIPHjaBe MPOTHUB MeLULIUHCKOT 0C06J/ba, a/IN Cy OHe
oxbanyBaHe 3060r 3aCTapeIOCTH KPUBUYHOI IOBEHA MW HEJOCTYITHOCTH
3BaHWYHMX IOJaTaKa O HeCTaHKY Aele. Ogrosapajyhu Ha 3axrteBe rpahaHa,
JpYKaBHU OpPTraHM Yy Iap HaBpaTa nocsehmBay cy naxmy oBoM pobiemMy, anu
6e3 npyxama pellera.’ OfpkaBame status quo yCMepPHJIO je poJuTe/be Aa ce
obpare npepcraBkama EBporickoM cyzy 3a /byJcKa mpasa.

[pecyzom 3opuya Josarosuh npomue Cpbuje us 2013. roguHe EBporicku
Cyq 3a JbYJCKa TpaBa yTBPAMO je na je apykaBa Cpbuja moBpeauia mpaBo HA

5 [lpoueHa ygpy)xemwa poguTesba KOjH TParajy 3a CBOjoM Jlelly jecTe [ja je y OBOM ITIePHUOAY
HeCTaJIo BUllle XUbaja fene. loctynHo Ha: http://nestalebebe.com/onama.php. [Tpuctyn
10. 10. 2024.

6 Ilpumepuue, Yapyxeme ,Pogutemu Hectanux 6e6a Cpbuje”, Yapyxeme poguresba
Hectanux 6e6a BojBogune, YapyKeme 3a 3alITUTY IpaBa POSUTEbA KOjU CYMbAjy a CY
UM [iela OTeTa y MOPOAU/IUIITUMA U felie Koja Tpake Guosowke pogutebe ,Hecrane
6e6e beorpana”, Yapykemwe 3a HCTHHY U TpaBAy o 6e6ama u Beorpacka rpyrma poguresba
Hectanux 6eba.

7 TokoM 2005. TOLMHE POSUTEbH CY ce 06paTuan HapogHoj CKyIuITHHY pajgy pelaBama
MMUTakba HECTAHKA bHX0Be elle. HaposHa ckyniuTrHa je ucte rogrHe o6pasoBania AHKETHU
0160p, Kao IIPUBPEMEHO TeJIO YHjH je 33/jaTak 610 yTBphuBatbe HCTHHE O HOBOPOheHOj feru
HeCTaJIoj U3 NOpoAMIHIITA Y BUlle rpagoBa y Cpouju (Opnyka o o6pazoBary AHKETHOT
ozn6opa pagu yrBphuBama ucTrHE 0 HOBOPOHEHOj ey HeCTas0j U3 MOPOLUIHUINTA Y
Buie rpagosa y Cp6uju, Ca. enactuk PC, 44/2005). U3Bewtaj AHKeTHOT 0560pa, YMjUM
yCBajameM je 0400p MpecTao Aa MOCTOjH, HUje MOrao a MPYXXH OATOBOP Ha TO MUTAbE.
TokoMm 2010. TopuHe npencesHUK HapopHe ckymnurrHe GopMupao je pagHy rpymy 3a
MU3pajy npejJora 3aKoHa pajy cTBapama GOpMasTHO-IIPABHUX YC/IOBA 3a MMOCTYIAmbhe
Ha/IJIe)XHUX OpraHa II0 IpHjaBaMa O HECTAaHKY HOBopoleHe fele M3 MOPOAUIHILTA.
3akspyyak pajHe rpyre 6uo je fa cy Beh usBpiueHe norpeGHe n3MeHe 3aKOHA Y 06/1acTH
MeJULIHNHCKUX NIpollefiypa U eBUAEeHIN)ja, a Ja eBeHTyaTHe U3MeHe KPUBUYHOT 3aKOHa
Yy CMHCJIy IPOAY)XaBakha BpeMeHa Tpajalka POKa 3acTape KPUBUYHOT TOMbelba 33 paHUje
M3BpLIeHa KPUBUYHA Jej1a Hucy moryhe 360r ycTaBHHUX rapaHIiMja IIPaBHE CUTYPHOCTH.
I[Tpema 4. 34 Yerasa (Ca. enactuk PC, 98/2006), ka3He ce ogpelyjy npema nponucy kazaje
KPUBUYHO JIeJI0 YYHbeHO, U3y3eB Ka/la je KACHU)jU IPOIIMC MOBOJBPHUjH 3a yunHHoIa. Mcre
rogvHe u 3alITUTHUK rpahana mpunpemuo je n3BewITaj, ca r1aBHOM IPEIOPYKOM Koja ce
THIa/Ia yCBajarba MoCceGHOT 3aKOHA PAAH yTBphUBama UCTUHE O CYLOWHU HecTanux 6eba.
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HOIITOBake MOPOAMYHOT JXUBOTa 3opulie JoBaHOBKh, Kao Majke, 360r Heycmexa
Ip)KaBe [1a mpyxu napopmauje o cyaomuu wenor cuua.® Cyn je 3ayseo cTaB
Ja yTBpheHO YMIbeHUYHO CTame NpeJCcTaB/ba NOBpey MO3UTHBHe obaBe3e
Jp)XaBe y Be3HU IOIITOBaka MpaBa Ha MOPOAUYHH XXUBOT U3 4. 8 EBporcke
KoHBeHIHje. Ha Kpajy oBor mpaBHOT MyTa, MHUTalke POAUTE/hA O CYLOUHU
HeCTaJIOT JleTeTa je OCTaji0 HepelleHo, aJiu je KOHCTAaTOBAaHO Jla je TaKBa
CHUTyaluja CyIpOTHA CTAaHZAPAMMA 3alITUTE JbYACKUX IIPaBa Y eBPOIICKOM
IIPaBHOM NPOCTOPY U AocyheHa je HaKHaJa HeMaTepujaiHe WITETE y U3HOCY
oz 10.000 eBpa. TyxeHoj ap>xaBu CpOuju pecysoM je HAaMeTHYTa obaBe3a
yCIrocTaB/batha MeXaHU3Ma 3a 06e36ehere nmojeguHavHor obenrrehema cBUM
pOLUTE/bUMA Y UCTUM WM CIMYHUM CUTyaLHjaMa, oOyxBarajyhu mpyxame
MOY3J,aHOT OAroBOpa O CyAOWHM CBAKOT ieTeTa U o4roBapajyhy HakHazy, Kaga
je To MpaBU4HO.?

3akoH o HecTanuM GeGama yCBOjeH je ca TTPOK/IAMOBAHUM IIHJBEM [1d
KOHA4YHO peLId MHUTama O CTaTycy HoBopoheHux 6eba 3a Koje ce cymmba Ja
Cy HecCTaJia M3 MOPOAMIHUIITA, U /1d TUME HCTOBPEMEHO MCIyHHU obaBe3e
HaMeTHYTe npecyzom 3opuya Josarosuh npomus Cp6uje. C 063UpOM Ha HeroBy
cBpxy, Apaurkuh (2020: 33) cuMGoTMYHO 0O3HAYaBa yCBajake 3aKoHa Tpehum
yuHOM adepe ,HecTasne 6e6e” y Cp6uju. [IprmeHa 3aKoHA je YUHEHUYHO
OrpaHHMYeHa Ha CJIy4ajeBe y KOjUMa je Z0 TIOBpeze MpaBa Ha MOIITOBabe
MOPOSUYHOT )XUBOTA JOLIJIO HA UCTH MM CIMYaH HAYMH Kao y mpeaMeTy
3opuua Josanosuh npomus Cp6uje. Ctora nucy obyxBahenu cBu ciydajeBu
HecTa X 6e6a Koje POSUTEJBH jOLI YBEK TPaKe.

3. buTHe KapakTepucTuKe 3aKOHa 0 HecTa UM GeGama

3akoH ypebyje mocrymnak 3a yrBphuBame unmeHUIA IOTOAHUX /A Ce
YTBPAY UCTHHA O CTaTyCy HOBOpOheHe zelie 3a KOjy ce CyMmba Jja Cy HecTala
M3 MOPOJU/INILITA WU 3/IPABCTBEHUX ycTaHOBa y CpOujU U MOCTYIAK 3a
JocyhuBame npaBUYHe HOBUYAaHe HaKHaJle HeMarepHjaaHe wTeTe. OunriesaH

8 Ilpecypa je oTBOpHIIa HEKOJIMKO 3aHUMJbMBHX IIMTakha, Koja Cy ce TUIIajIa ratione tem-
poris mpuMeH/bUBOCTH EBpOIICKe KOHBEHIUje O 3alITUTHU JbYACKUX IIpaBa ¥ OCHOBHUX
cno6oga u ncuprubeHoctu gomaher npasuor nyra (Jpawkuh, 2017: 35-39). Kousenuuja
je crynuia Ha cHary y CpOuju 3. MapTa 2004. TOAMHE, aJId Cy ce IpeAMeTHHU gorahaju
ofurpaau roguHaMa npe osor garyma. Cyp ce mos3Bao Ha paHUje YCBOjeHH CTaB Ja je
KoHBeHI1ja MpUMeH/bHBA Ha TPajHe CUTYyallHje, Te Ja O3UTHBHA 06aBe3a Jp)KaBe MOCTOj!
4aK U noryieny gorahaja Koju cy ce ogurpanu npe parudpuxanyje KouseHuuje, yKOIUKO
cynOuHa HecTanux ocoba HUje U Aajbe IO3HATA. JelaH OJ IPUTOBOpa ApXKaBe THIA0 ce
HEUCLPI/bEHOCTH foMahHX IPaBHUX JIEKOBA jep IOAHOCUTE/bKA IIPECTABKE HHje INYHO
HMCKOPHCTHUIIA HUjeJHO NpaBHO cpencTBo. Cyz je Hamao fa ce, y CMUC/y pa3MaTpama
IoBpe/ie paBa Ha MOUITOBake MOPOAMYHOT XXUBOTA, IPaBHA CPeJCTBa Koja je KOPUCTHUO
IeH CYNpPYT NPUITHCYjy U MOJHOCUTE/bKY IIPe/ICTaBKe.

9 Zorica Jovanovié v. Serbia (App. no. 21794/08) 26. 3. 2013. para. 84, 92.
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CTaB 3aKOHOJABLA OMO je Aa je Bohemwe TaKBOI BAaHIIAPHUYHOT IMOCTYyIKa
a/leKBaTHU MeXaHM3aM 3a Ipy)Xambe M0y3JaHUX NToJaTaKa POAUTe /bHMa KOjU
CYyMHbajy Aa Cy BUXOBa HOBopoheHa geue Hecrana. Kpyr Hasne)xxHux cyioBa
3a Bohere OBHX MOCTYIAKa YCKO je oapeheH: Ha/iIe)XHA Cy YeTUPH BHIIA
cyzay ApXaBu, U To BullM cygosu y Humry, Kparyjesny, beorpagy u Hosom
Capy, mpeMa moApyd4jy HaAJAeXXHOCTH npunagajyher anemanumoHor cyga.”
OppehuBamwe mManor 6poja HaJIeXXHUX CyJOBa 3a Boheme OBHX MOCTYyIAaKa
BOheHO je rziejoM fa ce CIIpevr Pa3HOTUKOCT Cy/CcKe pakce. PyHKIIMOHa THA
HaJIJIOXHOCT IpUNaja cyauju nojeaunny. Cyauje cy 6uie ayxHe ga npobhy
noceGHy 00yKy 3a paj, y OBUM IpeJMeTHMa, Kojy je crpoBena [IpaBocyzHa
aKajgemuja."

[Tpennor 3a yrBphuBame YnbeHUIIA, KOjUM ce TOKpehe 0Baj jeqHO-
CTpaHAaYK{ BAHMAPHUYHU IIOCTYIIAK, MOTA0 je IOAHETH POAUTEsb, JIULe
KOje CyMHba y CBOje MOopeKJIo, Kao u Gpar, cecTpa, mena viau 6aba HecTanor
JeTeTa YKOJIMKO HUjeJaH poAuTesb HUje XUB. [Ipeasor y ume oBux nuua
MOTAo je fa mojHece U 3alUTUTHUK rpalaHa. YciioB 3a pasMarpame npejiora
pojuTeba 6MO je Ia ce pogUTesb 10 AaHA CTylamka Ha CHAry 3akoHa oopahao
Jp>XaBHUM OpraHMMa UJIN IOPOAVIHLITY Pafy Ca3Halkha YNHeHHUIIA O IeTeTy.
Y cynpoTHoM, nnpeaior ce og6auyje. HaBeseHU yci0B ce He ocTaB/ba y OLHOCY
Ha ocTajie npejsaradye. Y npejiory je Morao OGUTH UCTAaKHYT U 3aXTEB 3a
JocyhuBame npaBUYHe HOBYaHe HAKHA/le HeMaTepUjaiHe LITeTe 300T MOBpesie
MpaBa Ha MOPOAMYHH XUBOT. BucrHa nmpaBuyHe HOBYaHe HaKHaJe Ouia je
OrpaHHM4YeHa Ha 10.000 eBpa Y ZUHAPCKOj IPOTHUBBPEJHOCTH IpeMa 3BaHUYHOM
cpeamweM Kypcy Hapogte 6anke Cpbuje Ha JaH IOHOLIEHA pellierba Cya."

Pok 3a nogHouemwe npegsora 610 je orpaHUYeH Ha LIECT MeCely Of
MoYeTKa MpUMeHe 3aKOHA, 3aKJ/bYYHO Ca 3. 11. 2020. oI He."3 YKOINKO Mpe/ jIoT
He 070al Y Kao He61aroBpeMeH U/IY HeJJONYIITEH, CYZ OAJIy4Yyje JOHOIIeheM

10 YsaHOBM 14 3 3aKOHa 0 HecTa MM Gebama.
11 YnaHoBU 4 M 5 3aKOHA 0 HecTanuM O6ebama.

12 YnaHoBM 15,16 1 25 3aKOoHa 0 HecTanuM 6e6ama. OrpaHuyerbe ropbe IpaHHIle HOBYAHE
HaKHaJle HeMaTepujaiHe LITeTe MMa OYMIJIeIHO yIOpHuIlTe y mpecyau 3opuya JogaHosuh
npomus Cpb6uje.

13 Yman 17 3aKkoHa o HecTanuMm 6e6aMa. 3aKOH je CTYIHO Ha CHAry 11. 3. 2020. TOAUHE, Te
je Impema 3aKOHCKOj 0Ape0H IOC/Ie Y JaH POKa 3a IO/ HOLIE A ITpeAIora 6H1o 11. 9. 2020.
roguHe. Mehyrum, Ha Tepuropuju Peny6niuke Cp6uje 6110 je MporiauieHo BaHPELHO
cTame 15. 3. 2020. rogute (Op1yKa o nmporiauemwy BaHpegHor crawa, Ca. enachuk PC,
29/2020), KOje je yKUHYTO 6. 5. 2020. roguHe (Of/1yKa 0 yKUAawy BaHpegHOr cTama, Ca.
2nactuk PC, 65/2020). PokoBH 3a NOKpeTate CyACKUX MOCTYyIaKa npecranu cy tehu 3a
BpeMe BaHpeAHOT cTama (Ypes6a o pOKOBMMA y CYACKHM MOCTYIILIMMA 33 BpeMe BaHpeJHOT
CTama MPOrJIALIEHOT 15. 3. 2020. rogune, Ca. enachuk PC, 38/2020). BanpenHo crame je
Tpajaso 53 JaHa, KOJIMKO U 3aCTOj TOKA POKA 3a MOAHOIIEHe MpeJJiora, Te je Mocae b
JaH pOKa 3a MOJHOIIee Mpejiora GHo 3. 11. 2020. TOLUHE.
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peuema. Ctaryc HecTasor gerera ogpehyje ce pememem o ycBajamwy npegora
TaKoO UITO ce YTBPhHYjy YHIbeHHIIe O IHerOBOj CMPTU HJIU YHEHEHHIIE KOje
o0jalrkaBajy ITa ce ca HECTAIUM JEeTeTOM JOTOAU/IO0. YKOHUKO Ce TaKBe
YMeHUIle He MOTY YTBPJMTH, JOHOCH Ce pelllele KOjUM ce KOHCTaTyje Ja He
MOJKe J]a Ce yTBP/ M CTaTyC HecTasor gerera." [IpoTHB mpBOCTeNeHOT pelemna
MOJKE Ce M3jaBUTH Kanba, a MPOTHUB [APYTrOCTENEHOT pellietha PEBU3Hja HUje
I003BOJ/beHa."”

4. IllpeaMer, By/b M METOAH €MIIHPHUjCKOT UCTPAYKUBaKkha

[TpoTeKkoM poka 3a Mo HOLIEHE IIPe/Iora 3a MOKPeTamwe MOCTYIKA PALH
yTBphuBama unmeHuna o crarycy 6e6a 3a Koje ce CyMmba Jia Cy HeCcTajae u
paau nocyhuBatba HakHa/le HEMaTepHjasIHe ITeTe, ojefinHe ofpence 3aKoHa
o HecTanuM GebaMa mpecrase cy ga Baxe. Mimajyhu y Bugy cBpxy 3akoHa,
Ja YTBPAH CTATYC /ielie 3a KOjy ce CyMma /la Cy HecTasia ¥ Jja TUMe Jp)KaBa
HCIyHHU cBoje 06aBe3e yrBphene npecyzom 3opuya Josarosuh npomus Cpbuje,
ONPABZAHO je MUTake KOjU Cy pe3y/ITaTy IIPUMeHe 3aKOoHa. /Ipyrum pednma,
YKOJIMKO je CBpXa 3aKOHa OWJIa fla pel MUTame CTaTyca ,HecTanaux 6e6a” y
noMahewm apy1uITBY, BOXKHO je UCITUTATH /1A /1Y je 3aKOH y TOMe YCIIe0 Y PAKCH.

[IpesmeT cripoBefieHOT MCTPAXKMBAhA jeCTe cariejaBare pe3yITaTa
npuMeHe 3aKOHA O HecTanuM GeGama. BpeMeHCKH OKBHP MCTpaXKUBamba
ozxpeheH je Baxemem oxpenaba 3akoHa o HecTanuM Gebama 3a MOKpeTamwe
MOCTYTaKa 3a yTBphHBame YMbeHHIA U 3a HAKHAa/ly HeMaTepHjaiHe uirere.'
ITpepior 3a moKpeTame MOCTYIKA 3a yTBphHBatbe YMbeHU]A, KOjU [IPeCTaB/ba
OCHOBHO IPAaBHO CPEeZCTBO OCTBAPHBakha 3aLITUTE y OBUM TPAaBHHUM CTBAPUMA,
MOTao je GUTH MOJHET HA/IIeXXHOM CYAY Of 11. 3. 2020. [0 3. 11. 2020. TOAHHE.
HcrpakuBatbe je 06yXBaTHIIO CBe MOCTYIIKE IOKPEHYTE y OBOM IIEPUOAY, TPeJ
CBa YeTHPHU HAJJIeXXHA CYAQ Y Ap)KaBU. Ha Taj HauMH, UCTPAKUBAHE je TEeXUIIO
cBe0OyXBaTHOM HCITUTHBAIbY pPe3yJ/iTaTa IPUMeHe 3aKOHa.

Ll1/b UCTPAXKUBAIhaA jeCTe UCITUTHBAE [a JTU je 3aKOH OCTBAPHO CBOjY
MPOKJIAMOBaHY CBPXY — yTBphHBame YhbeHN1IA O CTATyCy HOBopoheme ferje
3a KOjy ce CyMiba [ja Cy HeCTasla ¥, CaMUM THUM, UCITyibere obaBe3e JpiKaBe
us npecyae 3opuya JosaHosuh npomus Cpbuje. EMIMPHjCKO UCTPAXKUBAHE
CIIPOBEIEHO je IPUMEHOM CTAaTUCTUYKOT METO/IA ¥ METOAA CJIY4YajHOT Y30PKa.

14 YaH 23 3aKoHa 0 HecTauM Gebama.
15 YnaHoBM 26 1 277 3aKOHA O HecTanuM Gebama.

16 CiMYHA eMIIMPHjCKa HCTPAKMBAA, YHjH je TpeMeT UCITUTHBAbA TPUMeHA ogpeheHor
3aKOHA Kao LieJINHE, YITIABHOM MMajy YTBpheH BpeMeHCKH OKBUD IIPUMeHe 3aKOHA KOjU
carnesaBajy. HaBoguMo Kao mpuMep MCTpakuBame O IPUMEHHU 3aKOHA O CIpedaBamby
HacHJ/ba y MOPOAUILH, KOje je 00yXBaTHUIIO LIECTOMECEUHH IEPHOJ, IIPe MPUMeHe 3aKOHA
Y yIOpeAH! LIeCTOMEeCeYHH MePHOJ HAKOH Mo4YeTKa mpuMeHe 3akoHa (Mojamwesuh,
Apcenujesuh, 2018: 445-462).
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AzexBaTHOCT M3abpaHUX METOZA OT/Iefia ce y hUX0BOj MoryhHocTH fa mpyike
C/IMKY O pe3y/ITaTHMa MpHMeHe 3aKOHA, MOUTYjyhu Havyes10 TQjHOCTH Koje
Ba)XU Y OBUM IOCTYTIMMA.

[Tpunpembenu cy moceGHU 06PACLU 3 MPUKYII/bakhe CTATUCTUYKUX
rmoZilaTaka O pe3y/laTaTuMa MpuMeHe 3akoHa.” [lpukyrnmpenu cy cinenehu
CTAaTUCTUYKHU MOJALW: O IOJAHETUM IpeJJIo3MMa, O BPCTH IIpeAjaraya, o
pelleUMa IpeMa BpCTH, 0 ICTAaKHYTHM 3aXTeBHMMa 32 HAaKHa/ly HeMaTepHjaiHe
HITeTe, O O/TyKaMa MOBOJOM 3axTeBa M O M3jaB/beHUM >KasbaMa, Kao U O
MOTBPH€HUM MPBOCTENIEHUM pellehuMa.

MeTomoM Cy4YajHOT y30pKa MCTPAaXKUBame je 06e36emuno yBum y
Ha4YMH Boljerba MOCTYTaKa, U3peKe CyICKHX O TyKa U IbUX0Ba 00pa3IoKebha,
Ca HapOYMTHM OCBPTOM Ha OAJIy4YHMBarme IIOBOJOM 3axTeBa 3a HaKHaJy
HeMmaTepujajHe IuTeTe. 3axTeB ymnyheH cygoBuMma 3a [OCTaB/baibe
MPAaBHOCHAXXHUX pellerha Ca/IP)Kao je YCJIOB a Y30paK HY)XHO 00yXBaTH
0 jeJHO pellerhe KOjUM je 3aXTeB 32 HAKHAJY YCBOjeH, OLHOCHO OJ0HjeH,
y3 OJJIYKY KOjOM CYy YTBph)eHe UMH-€HHIIe O CTATyCy AeTeTa U Y3 OLIYKY
KOjOM je KOHCTAaTOBaHO [a Cce He MO)Xe YTBPAUTHU CTATycC gereTta. Takole,
3aXTeB je CaAPIKA0 U yCJIOB A Y30paK 00yXBaTH U jeJaH Map MPBOCTENEHOT
U JPYTOCTENHOT pellerma y OBUM nocTtyniuma. Ha taj HaumH Texxuo ce
yIIO3HaBakby CBHUX acleKaTa O/ Ty4YMBama CyZa O 3aXTeBY 3a AocyhuBamwe
HaKHa/le HeMaTepHja THe IITeTe U OCUTypaJia Ce pelpe3eHTaTUBHOCT Y30pKa.
Bumu cygosu y Hunry, Kparyjesny u beorpazsy jocraBuam cy mpaBHOCHa)KHA
pellema JOHeTa Yy MOCTYyIIjuMa Bo)eHUM Ha OCHOBY 3aKOHA O HeCTa/IuM
6e6amMa, ca aHOHUMU3UPAHUM TMYHUM TIOZAIIMMA U 6€3 OTKPUBEHHUX MOJaTakKa
0 YMIbeHHLIaMa Koje Cy Ouje mpegMeT yTBphHBama y TOKYy MOCTyIKa.'®
HcTpakrBarbe METOLOM C/Ty4ajHOT Y30pKa TaKo je 00yXBaTHIIO 27 TPegMeTa."”

17 TlonymeHe o6pacue nocianu cy BuIu cynosu y Kparyjesuy, beorpagy u Hosom Cany.
Bumu cyn y Hunry uctakao je fa 61 ogrosapame Ha 3aXTeB 3a JOCTaBY NO/laTakKa yTPO3UIIO
006aB/bare OCHOBHE Ha/IJIEXXHOCTH Cy/ia YCJIe[, onTepeheHOCTH 3aMI0C/IeHUX Y TUCAPHULU.
TakaB 0TOBOp M3UCKUBAO je TMYHO aHTAKOBakhe NCTPAXUBAUYHILE PaJU TPUKYII/batba
Mo/iaTaka y nucapHuLy Bunrer cyga y Huury. Mehytum, c 063upom Ha paHuje cacTaB/beHU
M3BeIITaj O IPUMeHU 3aKOHa O HecTanuM Ge6Gama, Koju je Buim cyx y Huwry gocrasuo
[TpaBoCyHOj aKaJeMHjU TOKOM alpujia 2023. FOgUHE, TOTPEOHU CTATUCTUYKH MOAALHU
MIPUKYII/beHH CYy Ha OCHOBY M3BeIlTaja ¥ M CTATUCTUYKUX IIperjie/ia KOju Cy ZOCTYITHU y
ABII cucremy.

18 Ogrosop Buwer cyza y HoBom Cazy 610 je na He MOXe HOCTAaBUTH pellera 360r
3alITHUTe IT0AATaKa O IMYHOCTH U TajHOCTH NOJATaKa.

19 /[locTaB/beHO je YKYIIHO 21 IIPBOCTEIEHO pelllerbe U 3 IPBOCTelleHa pelllema ca
nparehum gpyrocreneHum periemeM KojuM je opbujeHa xanba (gakse, 21 IPBOCTENEHO
+ 3 IpBOCTENeHa + 3 Apyrocrenena). Buwwu cyn y Beorpagy nocrasuo je 10 mpBocTeneHux
pelueme U jegHo apyrocreneHo pewewe (Ps53/20, P5 44/20, P5 46/20 u gpyrocrenexo
peweme [k 27/23, P5116/20, P5120/20, P5 175/20, P5184/20, P5199/20, P5 281/20, P5 8/21).
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5. 3opuna Jopanosuh nporus Cpouje -
MpUMep YUeHUYHOT CTamkha

[Mpema un. 10 3akoHa 0 HecTtanuM GebGama, MOJALM KOjU Cy TUUY
OKOJIHOCTH HeCTaHKa JieTeTa ¥ yTBphUBama beroBor craTyca npesCcTaBbajy
TajHe IIOAATKe, Te OHU HUCY ITpe/MeT aHa/IM3e OBOr paa. Pagu nornyHe cinke
Ha KOju Ha4MH cy ce gorahaju ogsujanu u 300r yera ce roBOPH O ,HECTAIUM
6e6ama”’, HABOJMMO Kao MpUMep YHIbeHUYHO CTakme M3 Mpecyne 3opuya
Josarosuh npomus Cp6uje.>

3opuua Jopanosuh poguna je 3apasor gedaka 28. oktobpa 1983. roguHe
y Knunnukom ueHTpy hynpuje, ca KojuM je Maia peJoBaH KOHTAKT Y CKJIAAy
ca 60OJTHUYKHUM IpoleaypaMa ABa gaHa. OTnyuTame M3 MOPOAMIMILTA
6u1JI0 je HajaB/beHO 3a 31. oKToOap. MehyTum, Tor jyrpa, oko 6.30 4acosa,
3opunu JoBanosuh je pevyero za je 6e6a mpeMHUHYIA U [1a je TENO MOC/IATo 3a
Beorpag Ha 004yKuujy, v pe3ynTaTe HUKaJ HUje nobuna. Teno 6ebe Huje
BHJENa, a O caxpaHu HUje obaBeiiTeHa. Kako cy Meauju oz, 2001. roguHe
MoYyesv A M3BELITaBajy 0 OPOjHUM CydajeBUMa CYMIbMBOI HECTAaHKA
6e6a u3 mopoguInLITa, 30pUiia JoBaHOBKUh ymyTua je 3axTeB KnuHudkom
ueHTpy hynpuje 3a focTaBy cBUX MHPOPMaIiMja 0 CMPTH beHor cuHa. [Ipema
n3BelnTajy KTMHUYKOT 1eHTPa, IheH CHH je IPeMUHYO Y 7.15 4acoBa 31. OKTO6pa
1983. rofuHe, Ofl HeTIO3HATOT y3poka. HaBeseHo je #a je ocTana JoKyMeHTaluja
YHHUIITEHA Yy NOoIMJIaBaMa Koje cy ce goroauie y MehyBpemeny. Ca uctum
ompaBJameM YHHULITEHe JOKYMeHTauuje, yckpahena je undpopmanuja na nmu
je u rme je Tesio meTeTa caxparmeno. Op omuTHHCKe yiipaBe hynpuje nobuia
je nHGOpPMaLIMjy fa MaTU4YHA Cy)X6a MMa 3abesie)XeHy YMbeHULY pohema
IeHOI CHHA, aJI1 He ¥ YMibeHu1y cMpTu. ONIITHHCKA yIIPaBa y ABa HaBparta
norspauia je ga KanHnnuku neHtap ‘RAynpuje HUje OIpUjaBUO YUBEHULLY
cMpTH feteta. Myx 3opuue JoBaHoBuh MOIHEO je KPUBHUYHY MTPHjaBY TPOTUB
MeuuHCKor ocobspa Knmnuuukor nentpa hynpuje 36or oTmuLe fetera, anu
je IpujaBa ozbaveHa jep MmocToje JOKasu Ja je Jete MPeMHUHYII0, OLHOCHO Aa
Ha To ynyhyje HaBeseHU HM3BelTaj K1MHUYKOr LeHTpa.

Bumu cyn y Kparyjesiy gocTaBHo je mecT NpBOCTeN@HUX pellerba U ABa 4pYyrocTeneHa
pewema (P5 9/20, P5 21/20, P5 95/20 u apyrocreneno Ik 26/21, P5 3/21, P5 3/22, P5 1/23
u ppyrocremneno [k 3/23). Bumu cygy Huiny moctaBro je ocaM MpBOCTENEHUX pelleha
(Ps5 1/20, P5 9/20, P5 20/20, P5 43/20, P5 58/20 1 HaKOH yKHAaba IIPBOCTEIIEHE OfTyKe
HOBOQOPMHPAHH MTPeSMeT y UCTOj IIPaBHOj cTBapH Ps51/23, P5 69/20, P5106/20).

20 Zorica Jovanovié v. Serbia (App. no. 21794/08) 26. 3. 2013. paras. 7-23.
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6. O pesyiTaruMa npuMeHe 3aKOHa

6.1. Cmamucmuyku nodauu

JlocTaB/beHN CTAaTUCTUYKU TMOJALU TPYXajy ciezehy cauky o
pesyiTaTuMa IpUMeHe 3aKOHa.™

Tabena 1.

[NogueTy npeaio3u By cyz | Bumv cyp y | Bumm cyny | Bumm cyn y Dl
U TIOKPEHYTH CYACKU y Hunry Kparyjesuy | beorpazy Hosowm Cagy
TOCTYTILU

bpoj nogHeTnx
mpezJiora Jio 3. 11. 99 143 305 104 651
2020. TOJVIHE

YkymaH 6poj
¢dbopmupanux 143 158 347 140 788
npezaMera

[lo rcTexa poka 3a MoAHOIIeke IIpe/iora 3. 11. 2020. F'OfHe, CyA0BUMa
je MogHeT YKymHO 651 npedsioe 3a nokpemarbe nocmynka 3a ymephusarse
uureHUya O CTaTyCy AeTeTa 3a Koje ce CyMmba Ja je Hectano. Hajsehu 6poj
npejora nogHer je Buniem cyay y Beorpany (305),>* Butiem cyay y Kparyjesuy
(143) v Buem cyny y HoBom Cazy (104), 10K je HajMaku Opoj peaiora HogHeT
Buiiem cyny y Huury (99). Bpoj dopmupanux cyackux npesmera Behu je ox,
HaBeJeHOT 6poja MoAHEeTHX MpezIora U3 [Ba passora. [IpBu, 6poj mpegmera
o0yxBaTa U MpeMeTe OTBOPEHE MOBOJOM MPeJJIora MOJAHEeTUX HAKOH 3. 11. 2020
TOAVIHE, a KOjU Cy of0aueHU Kao HebGaroBpeMeHu. [Ipyru, HaKOH yKHUAAba
MIpPBOCTEIIeHe O IyKe Y APYTOCTeIIeHOM ITOCTYIIKY, IIOBOJIOM MCTOT IIpeziora
dbopmupat je HoBu peamet. Tako, yKymaH 6poj npegmera mpes, Bumum cyzom
y beorpagy je 347, y HoBom Cagy 140, y Kparyjesny 158 u y Hunry 143.

Hauun 3aBoljema npesmerTa y cyicKUM eBUeHIIMjaMa oHeMOTyhuo je
craTucTUYKO npaheme Ko je 6Uo MogHOCH AL, TTpeJJIoTa: Ja JIH je MpeJior
IIO/IHEO POJIMTE b, YJIAH OPOJUIIe MU JIUIle KOje CYMIba y cBoje nmopekio. Kaga
6 pOLUTEBU UCTOT AeTeTa MOAHENU OJBOjeHe MpeJJiore, CyJ je mpeaMere
CIajao paju 3aje JHUYKOT OAnyunBama. Takohe, mpexpnore cy mogHocuu
4JIAHOBU TMOPOJUIlE, Y C/Iy4YajeBUMa KaZa Cy POJUTEbH YMP/IH. 3alITUTHUK
rpalhana mosgHeo je Tpu npegora Buiem cyny y beorpaay, mok mpen octanum
CyA0BHMA HUje OJHeO HUjeaH MpeJJior.

21 [IpunoxenHe TabGese nprupesaua je ayTopka.

22 [lopenmomeHyTHX 305, jol cejlaM npeAiora mogHeTo je Bumiem cyny y beorpagy, anu
TH HOJALY HUCY YK/byYeHHU Y CTATUCTUYKY IIperjiefl jep IpeMeTH 110 OBUM IIpeI03uMa
Hucy ckeHupaHu y ABII cucremy.
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Tab6ena 2.

Opnyka cyzna Bumy | Bumm cyny | Bummcyzy | Bumumcyny |2
cyny Kparyjesy Beorpamy Hosom Cany
Humry

YcBojeH je mpeasior u

Z’;BPBEHa je unmbeHHIa . 5 . o 17

pTH

YcBojeH je mpeasior u

yTBpheHe cy OKOJIHOCTH O o o o o 0

cTaTycy gerera

KoHncraryje ce ga ce He

MOXXe YTBPJHUTH CTaTyC 68 95 183 79 425

JeTeTta

Penreno Ha gpyru Ha4YMH 24 45 - 25 200

TaGea 2 mpuKasyje mojaTke 0 BpCTH pewera JOHETOT Yy TpeJjMeTHMa
dopMupaHUM 1O TMpezio3MMa 3a MOKpeTamwe MOCTYIKA, MOLHETHUM A0
3. 11. 2020. roguHe (641). Y 4aK 425 npegMera oJ, yKyItHOTr Opoja JOHeTO je
pelllerbe KOjUM je KOHCTAaTOBAHO /la He MOXXe Jla ce YTBPAH CTaTyC AeTeTa
(65%), noOK je camo y 17 npeamMeTa yTBpheHa unmbeHnna cMptu geteta (3%).
Hwu y jexsnom npexmery HUcy yTBpheHe YnibeHHLE KOje 06jallimbaBajy Lrra
ce Ca HeCTa/IMM JIeTeTOM Jorofuso. Y mpeocTaaoMm 6pojy nmpesmera (32%),
peliiera cy O1JIa MPOLIeCHOT KapaKTepa: OrylallaBatbhe MecHe HeHa | IeXXHOCTU
cyza, ogbanmBame 360r HebGIaroBpeMeHOCTH, o0alMBatbe 300T paHUjer
HeoGpahamwa gp)KaBHUM OpPraHMMa, OBYYEH IPeJJIoT, IPeKus, ycies CMPTU
npegnarada v aAp. OBoM CKyMy OfTyKa MPHUTMALajy U OJJIYKe O OfOujarby
MpezJIoTa 3a MOKpeTame MOCTYIKa, MaKo je ped 0 MEPUTOPHO] O IYLIH, 3aTO
LITO Cy CBe OHe Y eBHUJeHIIMjaMa Cy/a HOCHJIe O3HAaKy ,pelleHo Ha Jpyru
HauuH’. [IpeacTaB/beHu GpojeBU PA3J/IOKEHU MO MOjeAUHAYHUM CYZOBHUMA
M3I7Ie/1ajy Apyravuje, Kako To MprKasyje Tabena 2.
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Ta6ena 3.
3axreB 3a gocyhusame Bumu cyg, | Bumm cyny | Bumu cyn, | Bumm cyn | 2
MpaBUYHe HOBYaHe y Humry KparyjeBuy |y beorpagy | y HoBom
HaKHa/le HeMaTepHjajiHe Cagy
mTere
Bpoj mogHeTnx mpeaora 99 143 305 104 651
bpoj npepora y xojuma je
HCTaKHYT 3aXTeB 92 142 91 79 604
Bbpoj npegmera y kojuma je
YCBOj€eH 3axTeB 5t 97 184 7 b
YrBpheHe unmenue u o 5 5 o 5
pocyhena HakHaza
Komncraryje ce na ce He
MOXXe YTBPAUTH CTaTyC
Jereta U fgocyheHa 51 94 182 7 399
HaKHaza
Bpoj npezMeTa y Kojuma je " L 4 6 25
o[0MjeH 3aXTeB
YTprEHe YHEbEHHILIE U . o 4 o 1
o/10HjeH 3axTeB
Komncraryje ce ga ce He
MOJKE YTBPAUTH CTATYC 7 1 o 6 14
Jerera v 0g0UjeH 3axXTeB
PelreHo Ha ApYTU HAYKH 27 44 103 1 175

Tabena 3 mpexcTaB/ba KOJIUKO je 3axmega 3a docyhusarbe npasuyime
HoeYaHe HakHade HemamepujaiHe wmeme OWIO UCTAKHYTO y3 MpeJJor 3a
MOKpeTare MOCTYIKA 32 yTBphUBake YNIbEeHHIIA O CTATYCY JeTeTa 3a Koje ce
cyMma fia je Hectao. [menajyhu ykymnHe 6pojeBe, o mogHeTor 651 mpejiora,
4aK y 604 wux (93%) 61O je UICTAKHYT 3aXTeB 3a HAKHA/Zy HEMAaTepHjaTHe
nrreTe.

3axTeB 3a gocyhrBame MpaBUyYHe HOBYaHe HaKHAaJle HEMaTepHjaiHe
LITETe YCB0jeH je Y 404 IIpeJMeTa, LITO YUHU 67% oJ, yKymHOT Opoja MICTAKHYTHUX
3axteBa. Of oBor 6poja, Y 399 MpejMeTa 3aXTeB je yCBOjeH Y3 O TYKY KOjoM ce
KOHCTaTYyje /la He MO)Ke []a Ce yTBP/JH CTATYC IeTeTa, a CAMo y ITeT IpeiMeTa y3
OJlTYKY KOjOM ce yTBphyjy YMIbeHHLIE O CTATYCY AeTeTa. Y 25 IpeAMeTa 3aXTeB
je 006ujer (4%), 1 TO y 11 IpeiMeTa Y3 O IYKY KOjOM Ce YTBPhyjy YhHeHHULIEe O
CTaTyCy JeTeTa Uy 14 IpeAMeTa y3 OAJIyKy KOjOM ce KOHCTaTYyje /ia ce He MOTy
YTBPLUTH YnibeHU1e. Y 175 IpesMeTa OAIyKa O IpeJJiory O1a je mpouecHor
KapaKTepa UJIH je peJior 040H1jeH, Te 0 3aXTeBY HUje HU OATyYruBaHO (29%).
[loganm o opsiyduBamy y NMpeaMeTHMa Ipe], MOjeJUHAYHUM CYyJOBHMa
MpUKa3aHU Cy y Tabenu 3.
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Tab6ena 4.
YXKan6a Bumu cyz, | Bumu cyny | Bummu cys | Bumm cyg | 2
y Humry KparyjeBuy |y Beorpazy |y HoBom
Cagy

bpoj npegmera y xojuma je
M3jaB/beHa kanba MpoTHB 26 17 73 17 133
MPBOCTEMEHOT pelieha

Bpoj morBphenunx
MPBOCTEINEHUX OJJTyKa

[IpoTHB mpBOCTeIEeHOT pellierha W3jaB/beHa je Jkanba y yKYIHO 133
npeaMeTa, LITO MpesCTaB/ba 20% 0 yKyIMHOT 6poja MOAHETHUX MPezIora.
[IpBocTerneHo pelietse je morBpheHo y mo 11 npeamera y Hosom Cagy u
KparyjeBuy u y 35 npeamerta y beorpaay.> To 3Hauu ga je y 43% ciyd4ajeBa
nmoTBpheHa mpBocTeneHa o4yKa. Y 0OCTaiuM ciy4ajeBUMa O IyKa cysa Gria
je mpolecHOT KapakTepa (3kasiba je og6ayeHa WU je TOByYeHa) UJIH je, HAKOH
O TyuMBarba Y MEPUTYMY, IipeiMeT BpaheH nmpBocTeneHoM cyny Ha TOHOBHO
oL TyYHBame.

- 1 35 1 57

6.2. Keaanumamuenu nodayu

HcTpakuBarbe METO/IOM CJTy4YajHOT Y30pKa 06e36e 110 je KBaTUTaTUBHU
yBUJ y Boljere MOCTYIKAa U HAYMH CyJHjCKOT OAy4YrBama. McTpakuBauyku
y30pak 00yXBaTHO je 27 pelllera, Of Yera 22 IpaBHOCHA)KHA MPBOCTeNeHa
pemema. CTPyKTypa pelllerma IpeMa BbUX0BOj BPCTH je ciepeha:

*  7IBa pellema KojuM je ofbavyeH mpeior 3a yTBphuBame YnbeHUIIa;

*  [Ba pelllerka KOjUMa je 0f0ujeH Ipeior 3a yTBphuBame YHbeHU13;

*  TpH pelllema KojuMa yTBpheHo /1a je meTe IPeMUHYIIO U YCBOjEH je
3axTeB 32 HAaKHAAY LITeTe;

*  TpH pelllea KojuMa je YTBpheHo za je feTe mMpeMUHYIIO U 0f0ujeH
je 3aXTeB 3a HAKHAJy LITETe;

* 14 pelllera KOjUMa je KOHCTAaTOBAHO Jja Ce He MO)Xe YTBPAUTH CTaTyC
JleTeTa 1 YCBOjeH je 3aXTeB 3a HaKHaJy IITeTe;

* 7Ba JpyrocTeneHa peliema KOjUM je ombujeHa jkanba MPOTHUB
pelllerba [ja ce He MOXXe YTBPAUTH CTATYC JeTeTa U 1 JPYTOCTeNeHO
peleme KoOjuM ce onbuja xaaba MPOTUB peliema O OL0Ujarby
mpeJJiora 3a yTBphuBame UMmbeHNIA.

Y ucTpaxuBayKoM y30PKYy HeMa pellela KOjuMa je KOHCTAaTOBAaHO

Jla ce He MOXXe YTBPAUTH CTATYC JeTeTa U OA0UjeH je 3aXTeB 3a HAaKHAAY
HemarepwujaiHe wrere. ViMmajyhu y Buay ma je mocTaBa TaKkBOT peliena,
aKo ra je 6mJ0, Tpa)KeHa, 3aK/by4dyjeMO Jja UX y IIPAKCU CyZioBa HUje GUIIO.

23 EBupenuwuja Buwer cyza y Huwry Huje 06e36euia oBaj mogaTax.
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OBakBa CTPYyKTypa UCTPAYKUBAYKOT Y30pKa OJrOBapa CTaTUCTUYKOM IIPUKA3y
pe3y/iTaTa IpHMMeHe 3aKOHA, Te je pelpe3eHTaTUBHOCT y30pKa MoTBpheHa.

Y 0BUM BaHMAapHUYHUM MOCTYIILIUMA jaBHOCM je UCKJbyHeHd, Y CKIaAy
ca HaveJIOM [TOBEP/BMBOCTH M3 4JI. 10 3aKOHA 0 HecTanuM 6ebama. Cyz Moxe,
Ha 3axTeB IpejJjaraya, Aa OJJy4H [a MOCTYIAK Y LeJUHU UIN JeTUMUYHO
6yze oTBopeH 3a jaBHOCT. CaMO y TpH NpejMeTa y UCTPAKMUBAYKOM Y30PKY
MOCTYTIAK je GMO OTBOPEH 3a jaBHOCT, KOja YHIbeHUIIA je OMJIa HaBeJeHa Y
yBOAY pelnema. YnmeHHa [a je jaBHOCT OGvjia UCK/byYeHa Y TIOCTYIIKY Huje
KOHCTATOBaHa y OCTaJIMM pelllelhbrMa, aJIi ¢ 003MPOM Ha TO /1A je ped O TPaBUITy
Y OBHIM MOCTYTILMMA, CMAaTPaMO /ja je U3 TOT PA3JIOra HeHO MoceGHO NCTHLIAe
HU30CTaIo.

[peaior 3a moKpeTame MOCTYIKa pajy yTBphHBaka YnbeHULA 0f0a4eH
jeyjelHOM ciIy4ajy jep pogUTe b HUje UCITyhaBao 3aKOHOM IIPOMHCaHU YC/I0B
nperxogHor o6pahara Ap)XaBHUM OpraHMMa HMJIM yCTAaHOBaMa y Be3U CTaTyca
JleTeTa 3a Koje CYMBajy fa je HecTano. Pogurespu y3 npesior HUCY NOgHE TN
J0Ka3 0 OBOj YNeHUIIY, HUTH CY O TOBOPHUJIM Ha 3aXTEB Cy/ia 3a JOCTAB/babe
Jokasa. Ha ocHOBy o6aBelITea OApyYHe MOIHUIMjCKe YIIPaBe U Ha/lJIeXKHOT
jaBHOT TY)XMJIAIITBA, CYZ je yTBPAHO Ja HeMa II0JaTaKa Ja Cy Ce pOAUTE bH
Ipe cTynama 3aKoHa o HecTauM 6e6ama o6pahanu Ap)XaBHUM OpraHUMa y
Be3U BHXOBOT AeTeTa. [Ipesior je caspikao v 3axTeB 3a focyhuBame npaBUyHe
HOBYaHe HaKHaJe HeMaTepujajHe uITeTe. Y OPyroM CIy4ajy, IpezJior je
on0ayeH jep je mogHeT HeGIaroBpeMeHO, 4. 11. 2020. TOANHE, HAKOH HCTeKa
3aKOHOM YTBpHeHOr poKa of, IIeCcT Mecelu 3a MOAHOLIeke npejora. Y 06a
npejaMeTa, IpejJjiore Cy NOJHe N POSUTEIbU.

[Tpexsor 3a moKpeTamwe IOCTyIKa paju yTBphHBama YHHEHHUIA
je od6bujeH y aBa mpenMeTa. Y jeHOM CiIy4ajy Ipeasior je ogbujeH jep u3
M3BeJeHHUX I0Ka3a HUje YTBpheHo /1a je mpe/iarad-Majka 3aucrta Ovuia TpygHa
y CIIOpHOM IlepHoAy M Ja ce nopojuaa y nopogunuuty. Cyg je y ckiaazy
Ca UCTPAXHUM HadesIoM M3 4. 8 3aKOHa O HeCTaJIuM O6ebGaMa 3aTpPakuo
MeJUIIMHCKY U IIPaBHY JOKYMEHTAlHjy Of APXKaBHUX OpPraHa M yCTaHOBa K0ja
ce ogHOCe Ha TpyAHOhy, mopobaj u Teuemwe npejarauniie pagu yrephusama
CIIOPHUX YnbeHHLa. [Ipeaiarauniia Hyje JOCTaBKUIa HUjeJaH MMCAHU JOKa3
o cBojoj TpyaHohu u mopohajy. Crora je cyz ombHo MpeAsIor 3a MOKpeTamwe
MOCTYIIKa M UICTAaKHYTH 3aXTeB 3a JocyhruBame NpaBuyHe HOBYaHe HaKHAaJe
HeMaTepHjaJiHe WTeTe. Y JPyrOCTeNeHOM IIOCTYIIKY, alleIAalMOHHU CYy/[, je 040U0
»Kas10y ¥ TIOTBPZMO MPBOCTEIEHO Pellebe.

Y apyrom ciy4ajy npezJior je onOujeH jep je CyJ yTBPAHO Ja je U3BpIIeHa
orepanuja KupeTaxe MaTepUYHe JyI/be HAKOH CIIOHTAHOTr 1Tobaydaja. Y oBoM
ImpeAMeTy CyZACKa OAJTyKa je IJIacHJa ia ce yTBphyje Aa je U3BplIeHa HaBeJeHa
omepauuja, 6e3 popMasHOI UCTHULAKA OAJTYKe O ofbujamy mnpezsora. Y
00pa3/IoKewy je U3PUYUTO HaBeJEeHO [a IpeJaraiu-poguTe/bu HUCY
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aKTUBHO JIETUTUMHCAHH 33 IO HOLIE e TPeJIora 3a yTBphUBame YnbeHHIa
y cKnazy ca 3akoHoMm o Hectanum 6e6ama. Ox6ujeH je v 3axTeB 3a focyhuBamwe
IpaBHUYHe HOBYaHe HaKHa/le HeMaTepyjaTHe LITeTe.

Cyn je ymepduo uurbeHuyy cmMpmu AeTeTa 3a Koje Cy npejjaradu-
pOAMTe /b CYMHAJ/IHU Jla je HeCTaslo Y LIecT cay4aja. Y CBUX 1IecT cay4YajeBa
Cy[, je YTBPAYIO YMIbE€HUIY [a je JeTe IMPEMHUHYIO Ha OCHOBY MeJUIJMHCKe
JOKyMeHTallvje KOjy je JoCTaBMJa oAroBapajyha sgpaBcTBeHa ycTaHOBa,
OJHOCHO Ha OCHOBY M3BeIlT3ja U U3BOJA OArosapajyhe matuyne ciyxbe u
M3BellTaja norpeOHMX npeayseha, HAKOH IITO je YTBPAHO Aa BEPOJZOCTOJHOCT
IOKyMEHTalHje HHje OCTIOpeHa 1 fa oHa Huje Mehyco6HO KOHTpasuKTOpHa.
Y Tpu npesMeta npeasarad je 6uia Majka, y ABa IpeAMeTa OTal, U y je AHOM
npeiMeTy pOSUTE/bY 33jeHO. Y3 CBHX LIIeCT IpeAIora 61O je ICTAaKHYT 3aXTeB
3a gocyhuBame npaBrMYHe HOBYaHe HaKHA/le HEMaTepHjaiHe LITeTe.

Y Tpu of llecT mpeaMeTa Ifie je yTBpLUO YHEbeHUIYy CMPTH JETeTa, Cy[,
je docyduo npasuuHy HO84aHy HaKHady HeMamepujaiHe wmeme y U3HOCY Of,
10.000 eBpa y JMHAPCKOj IPOTUBBPEJHOCTH IO 3BaHUYHOM Kypcy Hapoane
6anke CpOuje Ha fAaH JOHOIIEHA Pellerka, ca 3AKOHCKOM 3aTe3HOM KaMaToOM
071 laHA JOHOIIEHA pellleha 40 KOHAYHe UCILJIaTe.

Y npeamety A, cyz je yTBpAHO Aa je AeTe MPEeMUHYJIO U MeCTO Ije
je meTe caxpameHO. 34paBCTBEHA YCTAHOBA IJe ce Cynpyra Ipejjarada
NOpOJYJIa HUje IT0Cce[0Baa MeAULMHCKY JOKYMEHTALHjy O IOpohajy U cMpTH
JeTeTa, a/ii Cy pe/ieBeHTHe YMibeHHle yTBpheHe Ha ocHOBY yropehuBamwa
MOJiaTaKa y M3BeLITajuMa 3/[paBCTBEHUX YCTAaHOBA rfe je HOBopoheHa 6eba
leyeHa, MaTUIHUX Cyx6u u orpe6uor npexayseha. Cyz je ycBojuo 3axTeB
3a gocyhuBame HakHajJe ,HeMaTepHjajiHe lITeTe 300T MOBpeJe IMpaBa Ha
MOPOAUYHU XUBOT , o3uBajyhu ce Ha ogpexnbe EBporicke KOHBEHIH]e,
[ToBe/be 0O /bYACKMM M MaBLMHCKUM NpaBUMa U rpahaHckuM crobogama, u
3akoHa o HecTanuM G6e6ama. Y o6pa3/ioKey CYA je UCTAKao /a Mpejiarad
oJ pohema JeTeTa TpPIU AylieBHe O0JIOBE ,jep My TeJO JeTeTa HAaKOH CMPTH
HUje MMOKa3aHO HUTH MpPeaaTo, KAaKo 61 MOrao fia ra caxpaHH y CKIajy ca
CBOjUM BepcKuM ybehemrmMa u 10kaTHUM 06MYajUMa, TaKo Ja je mpeajarad
ocTao yckpaheH y mpaBy a Kao poguTe/b Ca3Ha KOHAYHY UCTUHY O CYAOHHU
CBOT JeTeTa, 300r Yera je U3/I0KeH HeMMPeKUJHOj MaTHhH, a LITO MY je TPajHO
HAPYIUINJIO TUYHU U TIOPOJUIHU KUBOT.”

Y npegmerty b, cyz je yrBpAuO Aa je AeTe MPeMUHYJIO, HA OCHOBY
JOCTYITHE MeJUIMHCKe JOKYMEeHTallje U M3BellTaja Ha/JjIe)KHe MaTUuYHe
cay6e, v HYje MOTao Ja YTBPAH LITa Ce JOTOLUIIO ca TestoM Aeteta. Cyz je
YCBOjHO 3aXTeB 3a flocyh1Bae HAKHAaje ,HeMaTepHjaiHe mTeTe 360r OBpesie
IpaBa Ha NOPOAMYHU )XUBOT , U y 00pa3/Io)Keky UCTAKAOo Ja peJiaradyuiia
oJ, poherba feTeTa TPIH AylieBHe 60I0Be ,,360r HEM3BECHOCTH U HEJOCTaTaKa
J0Ka3a 0 YMHeHUIU LITa Ce JeCUJIO Ca TeJIOM BeHOT IPeMUHYJIOT JeTeTa’, a
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joj Te/I0 feTeTa HUje IMOKa3aHO HUTHU ITPeAaTo, a Huje f06M/Ia oOaBeLITewme rae
je IeTe caxpameHO HUTH je HheHa CarJacHOCT 3a CaXpaHy TPa)keHa, WITo jy je
CBe U3JI0KUJIO HEMTPEeKH/JHOj TIATHH U TPAjHO HAPYIUMJIO TUYHH U IOPOSLUIHU
>KUBOT. [IprnKoM of1ydynBama, CyJ je BOOHO padyyHa O KpUTEpPHjyMUMa
yTBpheHUM y 4I. 200 3aKOHA 0 OGIUTalMOHUM OJHOCHMA.>

JenHako Kao M y mpeTXonHOM CIy4ajy, Y npeamety B cyg je yrBpauo
[ia je fleTe IPeMUHYJIO, HA OCHOBY JOCTYIIHE MeAULIMHCKe JOKyMeHTaluje U
M3BELITaja HA/IJIe)KHEe MaTUYHe CIYXX0e, aIi HHje MOrao Ja YTBPAH IITa ce
JOTOoAMIIO ca TesioM geTeTa. Kao u y mperxogHa gBa npuMepa, CyA je yCBOjUO
3axTeB 3a JocyhuBawe HaKHa/e ,HeMaTepHjajiHe 1ITeTe 360T MOBpe/ie MpaBa
Ha MMOPOAVYHM )XUBOT . YTBpheHo je aa je sourno fo nospege 4. 8 EBponcke
KOHBEHIIHje ,jep mpejjiarady uvje 61mo omoryheHo fa BUZHM T€I0 CBOT JeTeTa,
HUTH je 10610 OMI0 KAaKBO OOaBeLITee O MECTy Ha KOjeM je IBeroBo Jere
caxpameHO, HUTH NaK 3BAHUYHO 00aBellTeme y3 eBeHTya/IHY CarIacHOCT 3a
caxpamuBamweM Jerera’. HapounTo je nctakHyTO Aa , AyLUIeBHU 6010BU 360T
MoBpeJe MpaBa Ha MOPOAWYAH XUBOT IPeJCTaB/bajy jeJUHCTBEH BUJ, LITETE
KOju 00yXBaTa CBe LITETHe ITOC/IeALe Be3aHe 3a JIMYHOCT NpejJaraya, Kao
omrrehenor, mponcreksie U3 HEMPaBUTHOT pajia AP>KaBHUX OpraHa’.

Y Tpu npeamera rje je yTBpANO YHMbEHHUIy CMPTH JIeTeTa, CYZ je 006uo
3axmes 3a gocyhuBame MpaBU4YHe HOBYaHe HaKHA/le HEMAaTepHjaiHe IITeTe,
KOja je TpakeHa Yy U3HOCY 07 10.000 eBpa y AUHAPCKOj IPOTUBBPEJHOCTH.

Y npeamety I, o6pasioxeme cyga 6uo je ga je yrspheHo ja je ,mere
IpPeMUHYJIO HAaKOH pohema ycies 3/jpaBCTBeHUX IPO6IeMa, IITO 3HAYH /1a HUje
HECTAaJI0 U3 MOPOAM/IUINTA” U A TPeAIaradyy HUCY CYMba/Il Y BEPOJOCTOJHOCT
TakBe MH}pOPMalYje U Y yIIUC YNbeHNIle CMPTHU JeTeTa Y MaTUYHOj KHU3H.
3aro urto cy TakBe MHpoOpMaLHje MOTBpheHe, Te Cy MpeAIaradu o, CaMor
nopobhaja nmanu noysgaHe nHpopMalije o CMpPTH CBOT JETEeTa, TO je CYZ,
3aKJ/by4HO Jla HEMA [TOBpeJie MpaBa Ha MOIITOBaKkEe MOPOJUYHOT )XUBOTA.
Hapoumuto je 3HauajHo yTBpheme cyma ga mpejjaradyd JO CasHamwa o
YAPY)XelhUMa poiuTeba KOjU TParajy 3a CBOjOM ZIellOM HUCY CYMIbaJIA Jia je
IUXOBO JleTe IIPEMUHYJIO U a ce HUCY oOpahanu HUjeHOM O ApXXaBHUX
OpraHa Wiy 3JpaBCTBEHUX YCTAHOBA y Be3U CBOT JeTeTa 33 KOje CyMmbajy Aa
je Hectano. Mehytuwm, cyn Huje on6HMo NpejIor 3a MOKpeTame MOCTYIKA U3
pasJiora jep je KpUBUYHA ITPHjaBa MO HETA HA/JIeXKHOM jaBHOM TYXKHUJIALITBY
TOKOM 2021. TO/IMHe, MaKO BpeMe yKasyje /la je KpUBUYHA IIpHjaBa NoJHeTa
HaKOH CTyTarba Ha CHary 3akoHa o HecTanuM GeGama.

Y npeamety /I, cyz je yTBpAuMO Ja je AeTe MPEMUHYJIO Y 31 paBCTBEHO]j
YCTQHOBH M [ja je caXpameHo Ha rpo06/by Ha Mapleu ca moceGHOM HAMEHOM.
Y o6pa3snoxemwy ofyKe 0 of0Ujaly 3aXTeBa 3a HaJOKHA/ly HeMaTepujaiHe

24 Cu. muct COPJ, 29/1978, 39/1985, 45/1989 - ognyka YCJ u 57/1989, Cn. muct CPJ, 31/1993,
Cn. muct CUT, 1/2003 - YcraBHa nosespa u Ca. enactuk PC, 18/2020.
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uITeTe CyJ je UCTAaKao [a HUje JOLIJIO A0 NOBpeJe IpaBa Ha MOPOAUYAH
JKUBOT U3 4. 8 EBporcke KOHBeHIHje jep ce MajKa MpeAjaradyuiie, Koja je y
BpeMe nopohaja 6ma BbeH 3aKOHCKU 3aCTYIHUK, IOOPUHYJIA OKO CaxpaHe
MPEMUHYJIOT IeTETa, IITO 3HAYH [ia joj je 6110 oMoryheHo ma BUAY TeJIO AeTeTa
1 OUJIO joj je MO3HATO BpeMe U MeCTO CaXpaHe.

Y mpaBHOj cTtBapu b, cyA je yTBpAHWO YWKeHUIy CMPTH JeTeTa U
0[6MO 3aXTeB 3a HAKHAa/Jy HeMaTepHjaJiHe LITeTe y IIOHOB/bEHOM IOCTYIIKY,
HaKOH YKHJama PBOCTelNeHe O TyKe KOjOM je KOHCTAaTOBAHO /la ce He MOJKe
YTBPAUTH CTATYC AeTeTa U JocyheHa HaKHala HeMaTepujaiHe mwrere. Jlakie,
y MpaBHOj cTBapu b pa3/iMKyjeMo [Ba IpPBOCTeleHa peuema. [Ipuankom
IIPBOT OZ/Ty4YMBamba CYyJ, je UICTAaKao Ja jaBHe UCIIPaBe JOCTaB/beHe Kao JOKa3U
HHUCY /I0BOJbHE /1a OU Ce yTBPAHMO CTATYC JeTeTa, Y CKIAY ca 4I. 18 3aKoHa
0 HectanuM 6e6ama. [IToHOBHOM OLl€eHOM 0Ka3a, @ HAPOYUTO MeAHUIUHCKe
IOKyMEHTaIHje Koja je 06yxBaTasa U OOAYKIIMOHU Haas, u ynopehusamem
mojlaTaKka ca M3BeUITajuMa oAroBapajyhux ApXaBHUX opraHa M jaBHUX
npenyseha, yrBpheHo je 1a sete jecTe mpeMuUHYIO, a/1M /1a HE MOXKe [ja ce YTBPAH
e ce HaJla3e HheroBU IIOCMPTHU OCTALU. Y 00pa3IoKemby OJJIyKe O 040Ujarby
3axTeBa 3a HAKHa/ly HeMaTepHja iHe IITeTe UCTAKHYTO je 1a je AyIleBHaA MMaTHka
npejjaraya-poguTesba 300T ryOHUTKa JieTeTa U3BECHA, aJv Ia He IIpe/iCTaB/ba
MoBpeAy IpaBa Ha MOPOAUYHU JYXUBOT jep je M30CTalo ,HeajeKBAaTHO
MOCTYIake APXXaBHUX OPraHa M jaBHUX CJIY)XOU, KOjU Cy MOIJIH Aa CTBOpe
CYMIbY IIITA je CTBapHa cyabuHa getera’. TakBa cyMiba Koja 6u ipeicTaBbaia
BU/I TTIOBpe/ie IpaBa Ha NOLITOBambe IOPOJUYHOT JXKMBOTA IIpe/jIarada Mopaa
61 GUTH ,,3aCHOBAHA HA HEJOCTALMIMA U IIPOTUBYPEYHOCTHMA Y MeAULMHCKO]
JOKYMEHTAlUju U aJMUHUCTPATUBHUM YIHCHUMA KOjU OGjeKTHUBHO KOZ,
npoceyHe ocobe MOT'y M3a3BaTH CYMibY O CTBAPHOj CyJOMHHU HOBOpoheHor
Jetera’. HaBeleHO IPBOCTENEHO pelllelhe JOHETO Yy IIOHOB/bEHOM MOCTYIKY
HUje GMJIO MPABHOCHAXXHO Y TPEHYTKY OKOHYaka UCTPAKUBAKA, Te 360r
JaTyMa JOHOLIema pellera U IPOTeKa POKa 3a ykajnby 3aK/bydyjeMo Ja je
0Kas16eHo.

Y 13 mpegmera (14, ykbyuyjyhu yKUHYTy mpBOCTENEHy OJNYKY Y
NpaBHOj cTBapu 'B) cyz je IOHEO OAYKY KOjOM KOHCmamyje da ce He Modyce
ymepdumu cmamyc demema 3a Koje ce CyMma Jia je HecTasno u gocyheHa je
IpaBMYHA HOBYaHA HaKHaJa HeMaTepwujanHe mrete. O TyKa ce 3aCHMBajIa HA
MOTIYHOM OZCYCTBY MeJUIJMHCKe JOKYMeHTallije, OZHOCHO Ha MeIULIHCKO]
IOKYMEHTAIUjH 4YHja je BepOJOCTOJHOCT TMofaTaka Ouia yrposkeHa, Ha
M30CTAaHKY yIHca YMbeHHLe CMPTH y 0AroBapajyhuM maruunum cinyxbama,
Kao M Ha HeJIOCTATKy M3BelllTaja 3JpaBCTBeHe YCTAHOBE O KPpeMHpawy WU
norpe6Hux npexayseha o caxpanu rena gerera. [Ipegarad je y cezam npeamera
6ua MajKa, y jeZlHOM MpeAMeTy OTall U y MeT MPeJMeTa POJUTEIbU 3ajeHO.
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M3peka pememwa Bumter cyga y beorpasy nmana je KapakTepucTHU4YaH
06/IMK: HAKOH LITO je y NMPBOM CTaBy pellieha KOHCTATOBAHO /A Ce He
MOXKe YTBPAUTH CTATYC AeTeTa, Y PYroM CTaBy je yTBpheHa ogroBopHOCT
3/ipaBCTBEHE YCTaHOBE IZe je JeTe IPEMUHYJIO, a TOTOM je Yy TpeheMm cTtaBy
pocyheHna HakHaza HeMarepujanHe mwTeTe. TakBo yTBphewe oaroBopHoCTH
34 paBCTBeHe YCTAaHOBe HUCY CaJipyKajia OCTaja pellerma Y UCTPaKMBAYKOM
Y30PKY.

Kaga je peu o nocyhuBamy HaKHale HeMaTepHjaiHe LITETe, CBA pelleka
Yy HUCTPa)XUBAYKOM Y30PKY UMaJIa Cy UeHTUYHY GpopMyIalujy U3peke, 1a ce
nocyhyje ,mpaBuyHa HOBYaHa HAKHAaJlAa HEMAaTepHjaJiHe LITeTe 300r MOBpeie
IpaBa Ha MOPOAMWYAH XXUBOT . Y AeBeT mpeamera gocyheHa je HakHaza
HeMarepHjaJiHe LITeTe y U3HOCY 071 10.000 eBpa 'y JUHAPCKOj IPOTHUBBPEAHOCTH,
ca 3aKOHCKOM 3aTe3HOM KaMaTOM O/ JaHa [JOHOlIekha pellemna 10 KOHauYHe
ucrtare. Y Tpu npegMera gocyheHa je HaKHaZa y MaKCMMa/THOM U3HOCY OF,
10.000 €BPa y ANHAPCKOj IPOTUBBPEAHOCTH, €3 3aKOHCKe 3aTe3He KaMare, a
y CKJIaZly ca orpefe/beHUM TY)XOeHUM 3aXTeBOM. Y IOC/IejibeM, TPHHAECTOM
npeaMeTy HaKHaja je jocyheHa y u3Hocy oz 1,175.806,00 JUHAPA, a TY)XOeHU
3aXTeB je y IPeoCTa/IOoM U3HOCY /10 TPAYKEHHX 1,200.000,00 JHHAPA O0HjeH.
Wcnnara 3aKOHCKe 3aTe3He KaMare Ha AOCyheHH H3HOC HUje TpaKeHa.
Jocyhenu n3HOC HaKHae NMpesCTaB/ba JUHAPCKHA €KBUBAJIEHT 10.000 €Bpa
no cpeamweM Kypcy Hapoane 6anke CpbOuje Ha JaH JOHOIIEWA pellema. Y
npesMeTHMA IJie Cy POAUTEbU OUIN NpeJarayy, CBAaKOM Ipejjarady je
JocyheHa HakHaJa y MaKCMMaTHOM M3HOCY.

OGpa3zioxerme OJITYKe 0 yCBajarby 3aXTeBa 3a HAKHAaJy HeMaTepHjaTHe
HITeTe je CINYHO Y CBUM O/ITYKaMa y UCTPXUBAUYKOM y30pKy. Mako uspeka
He CaJIp)KU Olpejie/berbe BUJA HEMATepHjajiHe LITeTe, Y 00pa3jIoKemy ce
HCTHYe /13 je ped 0 HeMaTepHjaTHOj LITeTH ,,3a AylLieBHe 60/I0Be Koje TpIie 360r
HeM3BeCHOCTH M HeZIOCTATKaA JJ0Ka3a Ja je ’bUXOBO JieTe 3a1CTa IPeMUHYJIO, a
Koja CUTyallHja je nmocjaeAnlia He3aKOHUTOT U HelIPaBUJIHOT pajia APXKaBHUX
opraHa, OZHOCHO YCTaHOBA, M TO y Be3Hu ca o6aBe3oM ypejHor Bohema
MeJUIIMHCKe JOKYMeHTallje, O4HOCHO MaTU4YHe eBHUeHIvje 32 poheHa u
ymprna nmuna’. Cyn je yrephuBao moBpeny 4. 8 EBporicke KoHBeHIHje ,jep
npejJjaravy Huje 6110 omoryheHo fa BUZY TeJo CBOT IeTeTa, HUTH je JoO1o
6110 KaKBO 00aBelITehe O MECTY Ha KOjeM je HeroBo JieTe CaXpameHo, HUTH
MaK 3BAHUYHO OOaBelITeme Y3 eBeHTya/IHy CarJIaCHOCT 3a CaXpambUBambeM
merera’.

YumweHulle Koje je Cyh LeHHO, Ofly4dyjyhu O BUCHHM HaKHaje
HeMaTepHjajiHe 1iTeTe, GHle Cy Tpajatbe HEM3BECHOCTH O CyLOWHU [I€TeTa,
HeIoy3JaHOCT uH$OpMalLije O CMPTH JeTeTa ycJe] U30CTaHKA MHCAaHUX
[0Ka3a M Helpy)XeHe MOTYhHOCTH JZa Npey3My TeJIO JeTeTa U caXpaHe ray
CKJIaZy ca BepCcKUM yOelhemwrMa U JIOKaTHUM 0OMYajuMa, roJHHe XUBOTa
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mpejJjiaraya u ia v je 6uia ped o npsoj TpyAaHohu. Hu y jeiHoM moctynky
HHUje CIIPOBeleHO MeJUIIMHCKO BelllTayeke Ipejjarada paju yrsphrBama
WHTeH3HUTeTa AyLieBHUX 60/I0Ba, OZHOCHO HHXOBe jaurHe U Tpajama. Cyx je
MOCTOjarbe AYIIeBHUX 60JI0BA CMATPAO U3BECHOM M HECTIOPHOM YHEHULOM,
KOHCTATOBAO je Tpajake OBUX 60JI0BA, K0 LITO je MPeTXOAHO HaBeJeHO, aIx
HUje IeHWO HUTH Ce M3jalllbaBao O jaYuHU OBUX GosioBa. Mcruiiano je na
MpeTPI/beHN AYLIEBHU GOJOBHU MPELCTaBbAjy ,jeJUHCTBEHU BHJ, IUTETE
Koju o0OyxBaTa CBe IITEeTHe MOC/IeHlie Be3aHe 32 TMYHOCT Mpejaraya Kao
oumreheHor npoucTeksie U3 HeMPaBUJIHOT pajia Ap>KaBHUX opraHa’. [lojenrHa
pelea cy y 06pas3jioKemy cajpikajaa HaBOZe O MPeTPI/beHNUM JyIIeBHUM
600B1Ma u cmpaxy. ClopaguyHo, cy[ ce y 00pasio)KelbUMa I03MBA0 Ha YJI.
200 3aKOHA 0 06IMralHOHUM OJHOCHMA.

Y o6pa3zoxemwy pellema CyJ, je HAPOYUTO HATJIacUO Ja NMpaBUYHA
HOBYaHAa HaKHA/a MMa 3a 11 /b 1a TPYXKU MaTepHjaIHy caTucaAKLHjy, OFHOCHO
Ja HaKHaJla MOXe IIpe/ijlarayrMa NpyXXHUTH ,3aJ0BO/beme MOoTpeba Koje ce He
6u MOTJIe TIOAMUPHUTH Uy oZpeljeHoj MepH UM OIaKIIaTH XUBOT U YOI KUTH
601 KOju 1 fabe Tpie”. Y TOM CMHUCITY, Cy[, je MCTHLA0 Aa AocyheHa mpaBuvHa
HOBYaHA HaKHaJa ,oMmoryhasa 3azioBo/beme ja 6u ce yCrocTaBuIa MICUXUYKa
M eMOTHBHA PaBHOTEXA Koja je mocTojana npe osor porahaja, y Mepu y Kojoj
je To moryhe”.

Y nojevHUM NpeJ103MMa 3a OKpeTamwe NMOCTYIIKA pajy yTBphuBama
YMbeHMUIIA, TpeJjlarayy Cy UICTULAJIN 3aXTeB Ia ce IPUMepaK pellerkha JOCTaBU
Ha/JIe)XHOM jaBHOM TYXXHUJIAIWITBY pagu oapehnBama morpare 3a Hectanum
JIATIEM U Ha I JIEXKHO] ITOMUIIN)CKOj YITPABH PA/iv 06jaB/bHBakba PaCcIyca moTpare
3a HeCTa UM jvLeM. Y OBOM [e/y MpezJior mpejjiarayda je ogbanusas, ca
006pa3/ioKemeM [ja TAKaB 3aXTEB ,M3/1a31 N3 OKBUPA HAZJIEXKHOCTH Cy/ja KOjU
pelllaBa O UMOBHHCKO-IIPaBHMM 3aXTeBHMa’, a KOja HaJlJIEXXHOCT je IIPOIUcaHa
3aKOHOM O MMAPHUYHOM TOCTYIIKY ¥ 3aKOHOM O HecTanuM GeGama.

7. 3aK/byYHa pa3MaTrpama

[Mpecyna 3opuya Josanosuh npomue Cpbuje 6una je mpea u, L0 caja,
jelHa Tpecyza JoHeTa y C/y4YajeBUMa ,HecTtanux 6e6a” nmporus Cpouje.
PacripaBa no nogHeTHM mpejcTaBKaMa Koje ce TUYy CIMYHOT YUHheHUYHOT
cTama 6uia je ogyoxkeHa. [Ipema 4. 35, CT. 2, Tay. 2 EBporicke KOHBeHIHje,
EBporcku cyz, 3a /by/icKa NpaBa He MOCTYIIA IO T0jeAMHAYHO]j ITPeCTaBLU
KOja je y CyLITUHM MCTOBETHA Ca MPeACTAaBKOM KOjy je cyn Beh pasmarpao, a
KOja He CaJpXXU HOBe pejieBaHTHe YHIbeHUIe. Y CKIaZy ca HaBeJeHUM, CY/[
HYje pasMaTpao MpeACcTaBKe Koje Cy TOAHeTe HAaKOH JOHOLIewa Ipecyle y
npeamety 3opuya Josarosuh npomus Cpbuje, a 4uje je YUHEHUYHO CTalbe
OGMJIO CYIITHHCKU CAUYHO. 3Havaj OBe TIPeCyZe je HapOYHUT jep je APXKaBu
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HaMeTHYTa o0aBe3a yCIIOCTaB/baha MeXaHU3Ma 3a 00e36eheme nojesHauHOT
oGemrehema cBUM poguTe/bUMa Y CIUYHUM CUTYalujaMa, o6yxBaTajyhu
IpyJ)Xame MOy3J4aHOT OAroBOpa O CYAOMHHU CBAKOT JeTeTa U ofrosapajyhy
HaKHaZy, KaJa je To MpaBUYHO. YCBajame 3aKOHa 0 HecTanuM 6ebama Tpebaio
je Ja pe/icTaB/ba UCIybekhe TaKBe oOaBe3se.

CTaTUCTUYKY MOJALM U KBAJIMTATUBHU YBUJ, Y pe3y/ITaTe NpUMeHe
3aKOHa IIOKasyjy [a 3aKOH HHje OCTBApHO CBOjy IPOK/JIaMOBaHY CBPXY —
yTBphHBame YnibeHUIla O CTATYCy HOBOpOheHe zelie 3a KOjy ce CyMmba a cy
HecTaJjla U3 NOPOJWINLITA.

[TopHeTje yKynmHO 651 pe 0T 3a MOKpeTake MOCTYyNKa paguyTBphrBama
ynmeHna. TakaB nojgarak je usHeHahyjyhu c o63upom Ha nporuene o 6pojy
HecTanux 6e6a. Mehytum, onpasgate oBor 6poja je BOCTPYKO: IPBO, IPUMeEHa
3aKOHA je OMJIa OTpaHNYeHa Ha YNeHUYHO CIMYHE CJTy4ajeBe ca IpeMeTOM
3opuua JosaHosuh npomuse Cpbuje; Ipyro, OCTaB/bEH je PeNaTUBHO KPAaTakK
IPeKJIy3UBHU POK 3a IOJHOIIeHe OBOI' IIpe/JIora 3a MOKpeTame MOCTYyIKa.
Pesynrtar ognyunBama cysoBa 6uo je 1a je y 65% npegMera KOHCTaTOBAaHO
[la He MOXKe /la ce YTBPJHU CTATyC JieTeTa 3a Koje ce CyMHmba Jia je HeCcTalo,
JOK je y 32% mpejMeTa JOHeTa OAJyKa mpouecHor kapakTtepa. Camo y 3%
npegMeTa yTBpheHa je YhbeHULA CMPTHU leTeTa U HU Y je/IHOM NpeJMeTy
HUCY YTBpheHe OKOTHOCTH Koje 006jalbaBajy MTa ce ca JeTeTOM JOTOJUJIO.
Jakse, pe3yiTaTyu NpuMeHe 3aKOHa MOKa3yjy Jja HHje OCTBapeH OCHOBHU
LIMJb 3aKOHA - yTBphUBame unbeHNLa 0 cTaTycy HoBopoheHe fele 3a Kojy ce
cyMma Ja cy Hectana. Hanporus, npeosnahyjyhu pesynrar npumene 3akoHa
jecTe KOHCTAaTOBae YMIbEHHUIE /1 Ce He Mojce ymepdumu LITa ce JOTOLUIIO ca
Je1i0M 32 KOjy ce CyMmba Ja cy Hecraa. [leTrHa of yKkymnHor 6poja npesmMera
6N Cy pegMeT pa3MaTpama Of, CTPaHe JPYTOCTENeHOr Cy/a y MOCTYIKY
IO YKan6u.

[To mpaBuy, mpenJor 3a MOKpeTawe MOCTYNKAa paju yTBphuBama
YHIbEHUIIA CaJPXKAo je U 3aXTeB 3a OJJIy4YHBame O JoCyhHBamwy paBUYHe
HOBYaHe HaKHa/Jle HeMaTepyjalHe mTeTe —y 4yak 93% npeamerta. Opyka cyzga
6ua je a je 3aXTeB ycBojeH y 67%, oK je 29% mpegmMeTa MOCTyMaK OKOHYAH
MPOLIECHOM OJJIyKOM HJIM OZAJIYKOM O OZ0Hjary IpeJJiora 3a MOKpeTambe
MOCTYIKa, Te O 3aXTeBY HUje oJTy4YuBaHO. TakBa cJMKa MOKasyje Aa je, Mo
MpaBUITY, 3aXTeB 3a JocyhuBame HaKHA/le HeMaTepHjajiHe LITeTe YyCBjaH U
Ia je onbujeH camo y 4% npezamera.

[TocTynuu cy Bohenu y ckiasy ca HCTpayKHUM HauyesIOM M HadyeJIOM
MOBEP/bUBOCTH, 1O TpaBuy. Y HajseheM 6pojy cirydajeBa, Ha4e10 XUTHOCTH je
ocTBapeHo. [locTojame HelTpaBHOCHAYKHOT pelliekha Y UCTPAXXKUBAYKOM Y30PKY,
4YaK TPU roAWHEe HAaKOH IOJAHOIIema IIpeJjora 3a MoKpeTame MOCTYIIKA,
TOKasyje Ja y Moje JMHUM CJTy4YajeBUMa HavyeJio XUTHOCTH HHje IMOUITOBAaHO.
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V3peke cyAcKuX OfJiyKa Cy, IO IpaBH/y, BeOMa C/IHYHE, IITO je
nocjieAua je;HooOpasHOCTH pajia CyJoBa U jeHOOOPA3HOCTH Ipejiora
npeiarava. Mspeka pelera npaTria je HApaTUB 4I. 23 3aKOHA O HECTATUM
6ebGama: ,ycBaja ce mpepor u yrBphyje ce aa je gere (...)” u ,Koncraryje ce ga
ce He MOXKe YTBPAUTH cTaryc gererta (...)". Mehytum, jenna 6utHa pasiuka je
youeHa. JeguHo je Buwu cyn y Beorpagy y uspenu peuemwma yrBphuBao Koja
je ycTaHOBA, OZHOCHO OpPraH OJrOBOPAH 3a HeCTaHaK fereta. Jly)XHOCT cyzAa
Jia YTBPAH KO je O4rOBOPAH 3a HECTAHAK JieTeTa je MPOMKCaHa y 4. 23, CT. 5
3akoHa o HecTanuM 6ebama.

H3peka o ycBajamy 3axTeBa 3a focyhuBame paBUyHe HOBYaHe HAKHA /e
HeMaTepHja/iHe LITETe je UCTa y CBUM peliehrMa Y UCTPA)XKUBAYKOM Y30PKY.
Opnnyxka na ce nocyhyje HakHaa ,HeMaTepHjarHe mTeTe 360T TOBpe/ie MpaBa
Ha MOPOJAMYAH XHUBOT Yy CKJAJy je ca 4J. 24 3aKOHA O HecTaauM Gebama.
MelyTum, TakBa cy[CcKa ofIyKa HUje Y CKIaAy ca 3aKOHOM 0 006/TUTaliMOHUM
OJHOCHMA, KOjU Y 4JI. 155 HeMaTepHjaiHy 1wTeTy oapelhyje kao nanowere
dpyeome pusuykoe uau dywesHoe 6oaa uau cmpaxa. Takolhe, y 4. 200 3akoHa
0 06/IMTaliMOHKUM OJHOCHMA ITPOIMCAHO je A ce TPaBUYHA HOBYaHA HAaKHAZA
MOXXe JoCYyauTH 3a dywesHe 602108e 3602 nospede npasa AUMHOCMU, Y KOja
CIajia ¥ MoBpeJia MpaBa Ha Nowmosare MopoAuyHor xupora. OBa ,mMana”
pasnnkay GopMyIaluju MocTaje 3Ha4ajHa aKo UMaMO Y BU/LY YCBOjeHH CTaB y
nomahoj cyackoj mpakcu fa ce Ty)xO6eHH 3aXTeB 046Hja aKO HUCY OIpeie/beHH
BHU/IOBU HEMAaTepHjajiHe LITETe YHja ce HAaKHA/JA TPaXkH, OLGHOCHO aKo Cy[,
He MO)Ke /1a OlpeJe/Ti BUAOBe HeMaTepHjaiHe LITeTe Ha OCHOBY yTBpheHor
YHUHEHUYHOT CTama.> /lakie, MaKo Mpearadyy HUCY OTpesie/ NN y CBOjUM
3axTeBMMa BH/[, HeMarepujaiHe wreTe (AymweBHu GOOBH), HA CyAy je GHIIO
Jla TO YYMHU MIPUIMKOM O/LTy4rBamba 0 3axTeBy. [lourtoBamwe popmynanuje
moceGHOr 3aKOHA, Mo npuHuumy lex specialis derogat legi generali, noBogu y
nuTame pas3nuke udmehy gBa 3akoHa.

Y o6pasnoxemwy ofnykKa o AocyhuBamwy HakHaje HemaTepHjajiHe
HITeTe MPAaBUJIHO je UCTHULIAHO A je MpejJiaray npeTprieo AyiieBHe 6010Be
(cmopagu4HO M CTpax) U Ja ce MpaBUYHA HOBYAaHA HaKHazJa Aocyhyje pagu
caruchakumje. [locrojarbe myuieBHUX GOOBa CY7, je Y3UMao Kao U3BECHY
YyubeHuLy, yTBpheHy Ha OCHOBY McKasa mpegarada. Mehyruwm, cyn Huje
yTBphuBao uHTeH3UTEeT 60/I0BA, Beh je MPUIMKOM OATy4YrBama O BUCHHU
IpaBUYHEe HOBYAaHe HaKHaJe y3uMao y o63up, uamelhy ocranor, Tpajame
HEM3BECHOCTH O IPaBoj CYAOMHM JeTeTa U HeMoryhHocT mpejarada ga
CaxpaHH JeTe y CKJIaJy ca BepCKUM yOelerrMMa 1 IOKaTHUM 0OUvajuma.

Y cBUM pelllerbrMa Y UICTPAXKMBAYKOM y30pKy Oria je zocyheHa HakHaza
HeMaTepHjajiHe LITeTe Y MAKCHMa/THOM M3HOCY Of, 10.000 €Bpa Yy JMHAPCKOj
MPOTHUBBPELHOCTH, Ca jeIHIM M3y3eTKOM. 3aKOH 0 HeCTaiuM 6eb6ama ofpesro

25 Pememe BpxoBHor kacanuoHor cyza Pes 584/2010 of 11. 2. 2010. roguHe.
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je Topmy IpaHMIly IIpaBHUYHe HOBYaHe HaKHAJe Ca OUUIIeJHUM YIIOPUIITEM
y npecyau 3opuya Josanosuh npomue Cpbuje. BanyTHa Kmaysyia Ciayxu
Ja OCUTypa BPeZHOCT HaKHa/e y ycJoBUMa (IyKTyaluje AeBU3HOT Kypca,
OJHOCHO Ja cripeun o6e3BpehuBame HOBIIA. BanyTHa Ki1ay3ysa je Be3aHa 3a
JATyM JOHOIIema pellewna. Huje mpumepeHo na cyzosy, npeactaBHuLy Tpehe
rpaHe BJIACTH jelHe IIpaBHE Jp)KaBe, y U3peKaMa CBOjUX OZJIyKa KOPHUCTe
BaJIyTHY KJIay3yJly YKOJIMKO Cy CBe peJleBaHTHe YHIbeHHIle II03HaTe: U3HOC,
JATyM JIOHOILIEeHA pelllerha U Kypc eBpa. [Ipema wi. 53 3akona o HapogHoj
6aH M, HOBYAHA jefuHuULA Perybnuke CpoOuje je gunap. Mako 4. 54 ucror
3aKOHa /103B0OJbaBa Jja MOCeGHU 3aKOH yPe/iu Peryircarme HOBYaHUX 06aBe3a
n3Mel)y 1M11a Ha APYTY HA4MH, TO y HaBeIeHOM ITpHUMepy 3aKOHA O HeCTaIUM
6ebGama HUje c/Iy4aj. 3aKOH 0 HeCTaTuM GebamMa KOPUCTH BaTyTHY KJIay3yiy,
aZy He perynulle HU3BplIaBamke obOaBe3e y eBpuMa. ObaBesa ucriare
MpaBUYHe HOBYaHe HaKHaje TepeTH Oyiier PenyGnuke Cpbuje u nctnaTrhe
ce y AMHapUMa Kao 3aKOHCKOM cpefcTBy Itahamwa y Peny6nuuu Cpouju.
Cyzcke ofTyKe rj1ace Ha 10.000 €Bpa y AIMHAPCKOj TPOTUBBPELHOCTH, YMECTO
Ja YIIpaBo Ta JUHApCKa NPOTUBBpesHOCT Oyne mocyheHa, ¢ 063upomM Ha TO
la HUje 0f, 3Hadaja KypC Ha /IaH HCIJIaTe, HO Ha JaH JOHOLIeHma pellemba.
TakBa cyzacka ofryKa He OU IpeJcTaB/bajia IPOMEHY Ty)XO€HOT 3aXTeBa, 3aTO
IITO je ¥ TY)KOEH! 3aXTeB ONpesie/beH Ha JUHAPCKY MPOTHUBBPEAHOCT HA JaH
doHowerba pewerba. CaMo y jelHOM IpeJMeTY Y UCTPAKUBAUYKOM Y30PKY CYZ je
IOCYIMO HaKHA/LY Y U3HOCY 0, 1,175.800,00 nuHapa. OBaj mpesmeT U3y3eTax je
caMo 300T n3pakeHe HAKHA/le Y JUHAPUMA; 10 CBOjOj BpeJHOCTH, OBa HAaKHaJa
je eKBUBa/eHT U3HOCY 0/, 10.000 eBpa. OfyKa cyza y 0BOM ciy4ajy 6uina je
olnpeje/beHa TYXXOEHIM 3aXTEBOM, a He CXBaTabeM CyJa O 3Ha4ajy OHOIIeha
cBojux ofyka nomrtyjyhu gomahy HoBuany jegunuy.

JoparHo je muTame gocyhuBama 3aKOHCKOT MAaKCMMyMa HaKHaze
LITETE y CBUM pelllelhrMa y UCTPAXKMBAYKOM Y30PKY. YKOJIMKO je YIopeJHUK
npecyga 3opuya Josanosuh npomue Cpbuje, oHJA je ONPaBAAHO AOCYAUTH
HaKHaJAy y U3HOCY OJ] 10.000 €Bpa caMo KaJa je YNheHUYHO CTame UCTO:
BplleHa je 00yKIHja AeTeTa, au 004 yKIMOHOT U3BeLITaja HeMa; Me UL MHCKa
IOKYMeHTAall}ja je yHULITeHa; YUheHUIIa CMPTU HHUje NTPHjaB/beHa HalJIe)XXHO]
MaTH4YHOj CTy)XOU; HeMa IoJ,aTaKa /ja JIv je TeJIo AeTeTa CaXpaweHo; pejiaray
BHUILIe Of, 20 FOJMHA TPAXKU O P)KaBHUX OpraHa uHpopmaluje o CBOM JJ€TeTY.
HcTpa)xmBayKy y30paK IoKasyje fia je HAKHa/a Of1 10.000 eBpa AocyhuBaHa u
Kaja je yrBpheHo za je seTe mpeMUHYJIO U 1a je caXPameHO, ajiu je HEMO3HATO
MecTo caxpaHe. MelyyTum, oacycTBO pasivKe y U3HOCMMa HaKHa/a yCJIOB/bEHO
je HeymopezauBouhy MoBpesa HeMaTepujaJHUX gobapa. YcrmocTaBbarbe
CKaJjle HAKHaJla Y OBUM CJly4ajeBMMa KOMIPOMHUTYje CyOjeKTUBHY NPUPOAY
Hematepujante mrere (Kapanukuh Mupuh, 2013: 124), Koja ce He MOXe
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HOBYaHO u3pa3uty, Beh mocyheHa HoBuaHa HaKHaja Tpeba Ja CIYXHU Kao
carucdaxiuja.

OCHOBHU yTHCaK KOjU Ce CTHUYe jeCTe fa je AocyhuBamwe mpaBUYHe
HOBYaHe HaKHaJle HeMaTepHjajiHe 1ITeTe [JIaBHU pe3y/ITaT IpuMeHe 3aKOHa
o HectanuM 6e6ama. CTora oBO MUTambe 3aXTEBA JOAATHY Ha)Kiby HEKUX HOBUX
ncTpaxuBamwa. Ca 97% npeaMera y KojuMa je KOHCTAaTOBAHO [ja Ce HE MOXKe
YTBPAUTH LITA Ce Ca JeTETOM JOTOJUJIO UJIH je TIOCTYNaK OKOHYAH NPOLeCHUM
pelemeM, pobieM ,HecTaanux 6e6a” ocTaje HepemreH y somahem gpyurrsy.
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ANALYSIS OF THE APPLICATION OF “THE MISSING BABIES ACT”

Summary

The Act on Establishing the facts about the Status of Newborn Children who
are suspected to have disappeared from the Maternity Hospitals in the Republic
of Serbia, colloquially known as “the Missing Babies Act”, was adopted in 202o0.
The paper presents the analysis of the results of applying this Act in competent
Serbian courts. The empirical research included the judicial practice of the high
courts in Nis, Kragujevac, Belgrade, and Novi Sad. By using the statistical and
the random sample methods, the author analyzes the results applying this Act.

“The Missing Babies Act” requlates the procedure for determining the facts
regarding the status of the “missing babies” and awarding compensation for non-
pecuniary damages. The Act expressly envisaged two goals. The first goal was
to finally resolve the problem of unreliable information on the status of babies
who are suspected to have disappeared from the maternity ward and to award
compensation for non-pecuniary damages to persons whose right to respect for
family life was violated. The second goal was to fulfill the obligations stipulated in
the judgment of the European Court of Human Rights in the case Zorica Jovanovic
v. Serbia (appl.12794/08). The short six-months deadline to initiate the procedure
for determining the facts about the status of the “missing babies”, its preclusive
nature, and the ruling principle of urgency when conducting these proceedings
should have indicated the importance given to resolving the “missing babies”
issue. The results of the conducted empirical research on the application of this
Act show that the Act did not achieve the envisaged goals.

Keywords: European Court of Human Rights, general measures, state
obligation, statistical data, empirical research, non-pecuniary damages.
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YIIYTCTBO AYTOPUMA

Omnuure HanOMeHe

Pykonuc paga komnjyrepcku o0paautu kopuithemem nporpama Word, y
¢doury Times New Roman hupuanua (Serbian-Cyrillic), (ocum
OPUI'MHAIHUX JJATUHUYHUX HABOZA), BeJIn4nHa ¢oHTa 12 pt, pasmak
u3mehy pezosa 1,5. @opmar crpanue Tpebda na Oyne A4.

Oo6um pana

Jenan ayropcku Tabak - paj He Tpeba 1a uma Buie o1 40.000 kapakrepa,
oxHOCcHO 6.000 kapakTepa KaJa ce paju o IpUKa3suMa, yKibydyjyhu pasmake.

Je3uk u mucmo

Je3l/lHl/l Ha KOj nuMa ce Mmory 06jaBIbPlBaTH panoBu Cy CPIICKH, CHITICCKH,
PYCKH, GPAHITyCKH U HEMAYKH.

HacuioB pana HacuioB paja xyuatu BenmauaoM ¢oura 14 pt, bold, Times New Roman
HacnoB pajia IPUIIOKUTH M Ha €HIJIECKOM jE3UKY.
AyTtop(u) He ynocurn nme(Ha) aytopa y TeKCT pajia 1a 61 ce 00e30e1n1a aHOHUMHOCT

penensupama. [Togamuu o ayropy(uma) Ouhe T0CTYHH pelaKIHjH IPEKO
AcwucTeHT porpama.

Ioganu o NpojeKkTy HIn
nporpamy*

Ha nuy npBe crpanme Texcra, Tpeba HaBecTH y hycHOTH crenehe:
HasuB n 6poj npojexTa, Ha3UB NPOrpaMa, Ha3HB MHCTHTYIIH]€ Koja
(uHaHCHpa mpojakat.

IMoxanu o yemeHom

AKo je paj 610 M3710)KeH Ha Hay4HOM CKYITy y BUJTy YCMEHOT CaoIIITeHha

caomuTemy paga* MO/ UCTUM WJIH CIIHYHHM Ha3MBOM, NOIATAK O TOME TpeOa HaBECTH y OKBUPY
noceOHe HAallOMEHE Ha JIHY IIPBE CTpaHe TeKcTa ((ycHOTa).

AncTpakT Ancrpakt caapxxu 100-250 peun.

KibyuHne peun He Bue o 10 kJby4HNX pedy HA CPIICKOM M eHIJIeCKOM je3uky (Key

words).

HanomeHa 0 aHOHUMHOCTH

V TekcTy ce He cMejy KOPHCTUTH U3pa3u Koju yiyhyjy Wil OTKpHBajy
WMICHTUTET ayTopa (HIIp. ,,0 TOME BUACTH y HAIIEM Pafy..." WiH ,,...MOj paj
[0J1 HA3UBOM ...~ ¥ ClIMYHO). HeonxoaHo je u30pucaTu U3 caMmor J0KyMEHTa
6uI10 KOjy epcoHanHy nHdOpMamjy/ume koje ymyhyje Ha ayropa. Mory ce
HPHIOKUTH JOKYMEHTH y UHjeM OIHCY KAao U TEKCTY HeMa NMePCOHATHUX
undopmanuja.

CTpyKTypa Tekcra

1. VBon
IMoanacnos 1
2.1. loxnacmos 2
2.1.1.  Tloanacnos3
3. Tloanacnos2
4. 3akspyuak
Hacnosu u nmognacnosu munty ce porrom 12 pt, bold.

Jlurepatypa (References)

Tlue ce HaKOH TeKCTa, kKao moceOHa cexuuja. IopehaTn cBe jenunuie
a30yqHHM PEJIOM I10 MPE3NMEHY ayTopa, a KO/l HCTOT ayTopa, IO TOAMHH
u3zaBama (01 HajHOBHje 10 HajcTapuje). MoMMo ayTope Jia HCKIby4de
KkoMany numbering, Tj. 6e3 6pojesa ucnipen. (ITornenatu rabeny Ha Kpajy
YIYTCTBA).

Pesume (Summary)

TTuwe ce Ha kpajy Tekcra nocie Jlureparype, ayxune 10 2 000 kapakrepa
(yxbyuyjyhu pasmake), Ha CPIICKOM U SHIJIECKOM jE3HKY.

TabeJie, rpauKoOHH, CJIUKe

Ta6eune ypagutu y Wordu mimm Excelu.
dotorpaduje, rpaduKoHe NMIM CIUKE JOCTABUTH y GopMaTy jpg.

AyTopcka npaBa AyTopH pajioBa IOTIHNCY]y CarlacHOCT 3a MPEHOC ayTOPCKUX IIPaBa.
W3jaBy npeysery QBIIE.
Jlocrasa paxosa PanoBu ce mpenmajy IyTeM OHJIAjH CHCTeMa 3a EJICKTPOHCKO ypehuBarme

ACHCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index
TIPUJIMKOM ITPEJIAJE PYKOIIMCA ITOTPEBHO JE JIA AYTOPU
TIOITYHE CBE ITOJATKE O CEBM Y PYBPULIU "METATIOJALTA"
(AOUIIMIJALINIA, 3BABE, CTATYC, UHCTUTYIUJA, TPA/],
JIP’)KABA), KAO U KJbYYHE PEUU 3A PYKOIIUC.

* OBM MOJAIM YHOCE Ce caMOo Y CJIy4ajy 1a pajJ HCIyHaBa HaBe/eHe YCJI10Be (TP0jeKaT HIH CAoNIITeHhe)
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YIIYTCTBO 3A HUTHPAILE IUTEPATYPE

HaBoljeme 1urara Tpeba ypaauTi Y TEKCTY, Kao IITO je HaBEACHO y yIyTcTBY. PyC HOTE KOPUCTHTH
CaMo KaJla je HeOIIXOJHO HPYXKHUTH JIOJATHO 00jalllibe e HIIH MPONPATHH KOMEHTAp, Ka0 M y CIIydajy II03HBamba
Ha HOPMAaTHBHH aKT, CIIy)KOeHa ITTACHIIa U OJTyKe Cy0Ba.

LuTaTH ¥ NO3UBH HA JIMTEPATYPY Y TEKCTY M JucTa 6ubanorpadcKux jeAMHHIA HA KPajy TeKcTa
Mopajy ce y MOTHYHOCTH ciaraTi. CBaky LUTAT U3 TEKCTA U MO3MB HA JUTEpaTypy Mopa Ja ce Halje Ha JIMCTH
O6ubnuorpad)ckux jeaMHULA, OJHOCHO, CBaka OuOnMorpadcka jequHMLA HABEIEHA y JUTEpaTypu Mopa Ja ce
Habe y Tekcty. [To3uB Ha GuOnHorpadcke jeJMHULIC HABOIM CE Y OPUTMHAIHOM ITUCMY, 6e3 peBolema.

Bpcra paga Pedepenne— aureparypa IuTupame y TEKCTY
Kmura, Kemsen, X. (2010). Onwma meopuja npasa u (Kemnsen, 2010: 56)
1 ayTop oporcase. beorpa: [IpaBHu pakynreT
YHusepsuretay beorpany.
Kwbura, Dimitrijevi¢,V. Popovi¢,D. Papi¢,T. :
Bue aytopa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papic¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava. Hapenuo nurupaiee y TEKCTy:
(Dimitrijevi¢ et al. 2007: 200)
KosnekTHBHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax mm gneo | Nolte, K. (2007). Zadaci i nacin rada (Nolte, 2007: 280)
KIbUTE KOja nemackog Bundestaga. U Pavlovié,V. i
uma Orlovi¢,S. (Prir.). Dileme i izazovi

npupehusaia | parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.

UnaHak y Mapxogsuh, P. (2006). Ycras Peny6nuxke (Mapxkosuh, 2006: 36)
Y4aCOHUCY Cpb6uje u3 2006 — kpuTnuky nornen. Ananu

Tpasnoe haxynmemay beocpady. 2(LIV).

5-46
Enmmknonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.

Wucturynnja Pemy6mmuku 3aBoj 32 cTaTHCTHKY. (2011). (Pemy0Onuixu 3aBoz 3a cTaTHCTHKY, 2011)
Kao ayTop Meceunu cmamucmuyxu 6unmen. Bbp. 11.
Iponucu 3aKOH 0 OCHOBaMa CHCTEMa BACIIUTAba U Dyc Hora:
obpasoama. Cryacoenu enachuk PC. Bp. 62. . 12. 3akoHa 0 OCHOBaMa cucteMa
2004. BacNuTama 1 00pazoBamwa, Cii. 21ACHUK
PC, 62/04
Cyncke onnyke | Case T-344/99 Arne Mathisen AS v ®dyc HoTA:
Council [2002] ECR I1-2905 wu Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] wnu
Onnyka Ycrashor cyaa IY-197/2002. Omyka Yerasuor cyna [Y-197/2002

Cayorcoenu enacnux PC. bp. 57.2003.

EnexrpoHckn Wallace,A.R. (2001). The Malay archipelago

U3BOPH (vol. 1). [Electronic version]. ITpeysero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 unu PvcHoTA:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
TIpeysero 24.5.2007. of Serbia. TIpeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi kori§¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latini¢nih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljucujuci razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.
Autor(i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost

recenziranja. Podaci o autoru(ima) bi¢e dostupni redakciji preko Asistent
programa.

Podaci o projektu ili
programu*

Na dnu prve stranice teksta, treba navesti u fusnoti sledece:
Naziv i broj projekta, naziv programa, naziv institucije koja finansira
projakat.

Podaci o usmenom saopS$tenju
rada*

Ako je rad bio izloZzen na nau¢nom skupu u vidu usmenog saopstenja pod
istim ili sli¢nim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne reci

Ne vise od 10 klju¢nih reci na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u na§em radu...“ ili ,,...moj rad pod nazivom ... i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

PiSe se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbu¢nim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

PiSe se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
Izjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACIJA,
ZVAN;E, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAO 1 KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopstenje)

—p
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UPUTSTVO ZA CITIRANE LITERATURE

Navodenje citata treba uraditi u tekstu, kao $to je navedeno u uputstvu. Fus note koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slucaju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu

Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)

1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu

Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :

Vise autora Petrovi¢, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava jti

Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)

Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)

autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovi¢ i
ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(LIV). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i Fusnota:

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 ili Council [2002] ili

Odluka Ustavnog suda IU-197/2002, Sluzbeni Odluka Ustavnog suda TU-197/2002
glasnik RS. Br. 57 (2003)

Elektronski Wallace, A. R. (2001). The Malay archipelago

izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15, November 2005, from
http://www.gutenberg.org/etext/2530 ili Fusnota:
European Commission for Democracy through European Commission for Democracy
Law, Opinion on the Constitution of Serbia, through Law, Opinion on the Constitution
Retrieved of Serbia, Retrieved
24, May 2007, from 24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




Collection of Papers, Faculty of Law, Ni§ (m51)

GUIDELINES FOR AUTHORS

General notes The paper shall be processed in MS Word (doc.) format: paper size A4; font
Times New Roman (Serbian-Cyrillic), except for papers originally written in
Latin script; font size 12 pt; line spacing 1,5.

Paper length The paper shall not exceed 16 pages.

An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script

Papers may be written in Serbian, English, Russian, French and German.

Paper Title The paper title shall be formatted in font Times New Roman, font size 14
Ppt, bold. The title shall be submitted in English as well.
Author(s) In order to ensure the author’s anonymity and preclude bias in the double-blind

peer review process, the author’s name and surname should not be included in
the article submitted for review. The data about the author(s) will be available
to the Editorial staff via the Assistant program.

Data on the project or
program*(optional)

In the footnote at the bottom of the first page of the text shall include: the
project/program title and the project number, the project title, the name of the
institution financially supporting the project.

Data on the oral presentation
of the paper *(optional)

In case the paper has already been presented under the same or similar title in
the form of a report at a prior scientific conference, authors are obliged to
enter a relevant notification in a separate footnote at the bottom of the first
page of the paper.

Abstract

The abstract shall comprise 100 - 250 words at the most

Key words

The list of key words following the abstract shall not exceed 10 key words.
The key words shall be submitted in both Serbian and English.

Note on author’s identity
(anonymity)

In order to ensure the author’s anonymity, the text of the submitted article
should not include phrases that refer to or reveal the author’s identity (e.g. “for

ore information, see our paper on....” or “ my paper titled...”, and alike). The
lauthors of the document must deleted their names from the text, with "Author"
land year used in the references and footnotes, instead of the authors' name,
jarticle title, etc. Also, author identification should also be removed from the
properties for the file.

Text structure

1. Introduction

2. Chapter 1
2.1. Section 2
2.1.1.  Subsection3
3. Chapter 2

4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsections) shall be
in Times New Roman, font 12 pt, bold.

References

At the end of the submitted text, the author(s) shall provide a list of
References. All entries shall be listed in alphabetical order by author’s
surname, and each entry shall include the source and the year of publication.
When referring to the same author, include the year of publication (from the
most recently dated backwards). Please, see the table at the end of the
Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the References.
The summary shall not exceed 2.000 characters (including spaces) and it
shall be submitted in both Serbian and English.

Tables, graphs, figures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of copyright.
The Author’s Statement may be downloaded here.

Paper submission

[The articles are to be submitted via online editorial management system
IACCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* The data shall be included only if the paper is subject to such circumstances.
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CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided
below. Footnotes shall be used only for additional explanation or commentary and for
referring to the specific normative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic
units in the References, provided at the end of the paper. Each in-text citation and reference
entry shall be clearly cross-referenced in the list of bibliographic units and, vice versa, each
bibliographic unit shall be entered in the text of the submitted paper. The referential sources
shall be cited in the language and script of the original work (without providing an English

translation).
Type of work | References In-text citation
Book Jones, C. P. (1994). Investments: Analysis and (Jones, 1994: 123)
(a single author) | Management. New York: John Wiley& Sons.
Ltd.
Book Osterrieder, H., Bahloul, H., Wright, G., First in-text citation:
(a number of Shafner, K., Mozur, M. (2006). Joining Forces (Osterrieder, Bahloul, Wright, Shafner,
authors) and Resaurces for Sustainable Development Mozur, 2006: 31)
Cooperation among Municipalities — A Guide in- itation:
for Pracititioners. Bratislava: UNDP (Osterrieder et all., 2006: 45)
Joint Oxford Essential World Atlas (3rd ed.). (1996). (Oxford, 1996: 245)
authorship Oxford, UK: Oxford University Press
(a group of
authors)
Anarticleora | Scot, C., del Busto, E. (2009). Chemical and (Scot, del Busto, 2009: 295)
chapter in a Surgical Castration. In Wright, R. G.
book with an (ed.), Sex Offender Laws, Failed Policies and
editor New Directions (pp. 291-338).

New York: Springer
Journal article Sandler, J. C., Freeman, N. J. (2007). Tipology (Sandler, Freeman, 2007: 79)
of Female Sex Offenders: A Test of

Vandiver and Kercher. Sex Abuse. 19 (2). 73-89
Encyclopedia Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)
Kodansha Encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institution (as Statistical Office of the Republic of Serbia, (Statistical Office RS, 2011)

an author) Monthly statistical bulletin, No. 11 (2011)

Legal Education Act, Official Gazette RS, No. 62 Footnote: Article 12. Education Act,
documents and | (2004) Official Gazette RS, 62/04

regulations

Court decisions | Case T-344/99 Arne Mathisen AS v Footnote:

Council [2002] ECR 11-2905; or Omojudiv UK | Case T-344/99 Arne Mathisen AS v
(2010) 51 EHRR 10; or Constitutional Court | Council [2002] or
decision [Y-197/2002, Official Gazette RS, No. Constitutional Court decision IY-197/2002

57 (2003)

Online sources | Wallace, A. R. (2001). The Malay archipelago In-text citation:
(vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15 November 2005, from
http://www.gutenberg.org/etext/2530 ; or Footnote:
European Commission for Democracy through European Commission for Democracy
Law, Opinion on the Constitution of Serbia, through Law, Opinion on the Constitution
Retrieved 24 May 2007, from of Serbia, Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp
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