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YBomHa peu

[NomrTroBaHM YU TAOI U,

3aZ0BO/bCTBO HaM je Ja BaM MpeLCTaBUMO NMPBU 6poj 360pHUKa pajoBa
[MpaBHor dakynrera Yausepsurera y Huury 3a 2025. roguny (6p. 104/2025).
360pHUK je, 300Tr BeJTUKOT MPUIMBA KBAJTUTETHUX PAZOBA Y OBOM IEPHOLY,
mTamnas y moBehanom o6umy u obyxBata 16 HaydHuUX pazoBa. M y oBom
6pojy je UCIoLITOBAaHA 3aMHUIL/beHa KOHLeMNuja 300pHUKa — 00jaB/bHBabe
pazioBa Ha cprickoM je3uky (hupuinyHa u maTMHUYHA Bep3Hja) U pajoBa Ha
jeJHOM OJ CTPAaHUX CBETCKHX je3HKa, Y OBOM Opojy cy objaB/beHa TpH paja Ha
eHr/IecKoM je3uKy. Takohe, 360pHUK je 0CTao OTBOPEH 3a KBAa/TUTETHE PaZioBe ca
IOKTOPCKHUX CTyAuja. PafoBu cy mpeTe)xHO HaMemheHH! ITPABHUYKOj MyOIHILH,
anv 06jaB/byjeHH CY 1 paJOBe ca LITUBMMA EKOHOMCKE, HCTOPU)jCKE M COLIMOJIOLIKE
TeMaTHKe, O HOCHO PaZlOBH aKTYeJIHH 3a JPyIITBeHO-XyMaHUCTUYKe HayKe.

Y Huwmry, anpui, 2025.

['maBHU 1 OATOBOPHU YPegHUK

[Mpod. ap Mupocnas J/lasuh
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Editor’s Introductory Note

Dear Readers,

We are pleased to present a new issue of our law journal Collection of
Papers of the Law Faculty, University of Ni§ (No. 104/2025). Due to the large
influx of quality papers in the previous period, the Law Faculty journal includes
16 high-quality scientific papers. In line with the journal conceptual framework,
we pursue the tradition of publishing papers in Serbian language (in Cyrillic and
Latin script) and a number of papers in a foreign language. This issue includes
three papers in English. Our journal has also remained open to publication of
high-quality scientific papers written by doctoral students. The published pa-
pers are primarily intended for legal audiences but, as this issue includes ar-
ticles on current social, economic, historical and sociological topics, they may be
also interesting to economists, historians, sociologists and scholars from a range
of social sciences and humanities.

Nis, April 2025

Editor-in-Chief

Prof. Miroslav Lazi¢, LL.D.
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Pedosiu npodgecop, DOIL: 10.5937/zrpfni-57621
Ilpasnu pakynmem, YHusepsumem y Huwry,

Peny6auxa Cpbuja

HEIIOCPEJTAH U350P H OJTOBOPHOCT
IHNPEJCEJHHUKA PEIIYB/IUKE"

Ancmpaxm: Y pady ce aHanusupa HenocpedaH u3bop npedcedHuka
penybauke y caspemeHuM 0pxicasama u ycmagHu 0CHO8 He208e NpagHe
odzosopHocmu. Hakon yeodHoe pazmamparba mpehee modena nodene
gnacmu, nonynpedcedHU4KO2 cucmemd, Koju kKapakmepuute dupeKkmax
uszbop wega Opywcase, caedu MeoOpujcko pasmamparbe o yCmasHoj
yno03u wega dpxcase u rwezosum Pynkyujama. Ilocebax akyenam je
cmassbeH Ha HavuH uzbopa, Koju je npumerbeH y 8euKoM 6pojy HO8UX
ycmasHux demokpamuja, a wmo usasuea nocaeduye y noznedy npasHe
odzosopHocmu npedcedHuka penybauke. Yemasua peannocm'y Cpbuju je
nocebaH deo 'y kome je npedcmas/beHo cmarbe y HayUOHAHOM cucmemy
ca akyeHmMosarem npekopaiera ycmasHux ogarawhera akmyenHoz
wegha dpxcase.

Kyune peuu: [Nodena enacmu, npedcedHux penybauke, HenocpedaH
uzbop wegha dpxcase, npasHa odzo8opHocm wega dprcase.

" irena@prafak.ni.ac.rs; https://orcid.org/0000-0002-0722-2373

" ,Paj je HacTa0 Ko pesyITar pUHAHCHPaka Off CTpaHe MUHKCTApCTBA HAyKe, TeXHOTOUIKOT
pasBoja ¥ MHOBAIW)a, MO YTOBOPY €BUAEHILIMOHU GPOj 451-03-137/2025-03/200120 Of, 04.
02. 2025. roguxe.”
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3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

1. YBOJ,

YcTaBHO MpaBO He MOXe /la Ce CHY)XXH HCK/bYYHMBO [JOIMAaTCKUM
apryMeHTHMMa Ipu ofabupy Mofesa OpraHusaliyje BjIacTH, jep ,ducTe’
dbopme He majy xe/beHU pe3ynTart. [loTpe6GHO je y3eTu y 063Up peanHOCT
OHOCA MOMUTHYKUX M JPYLITBEHUX CHAara Koje MpeJCTaB/bajy Be3WBHO
TKHBO M3Mel)y HOpMaTHBHEe KOHCTPYKIjMje U T3B. )KMBOT ycTaBa. MehyTum,
aKo OM yCTaBHU MPABHUILY MOYEIH /1A Ce TUTAjy ,IITa TO JbYJH 3aUCTA paje
y okBupy oxapehenor ycraBa“, Heko 61 MOrao 3amMepHUTH MPABHUILIUMA A Ce
ymauhy y nomen nonutuyukux Hayka (Rosenfeld, Sajo, 2012: 6). /lubepanuu
MoO/JieJl Ipe/ICTaBHUYKe IeMOKPATHje HAlllA0 Ce y UCKYIIEHY joll I0YeTKOM
[BajleceTor BeKa y BpeMe eKOHOMCKHX U JPYIITBEHHUX KPH3a, KOje Cy y3ApMaie
KalMTa/IMCTUYKY [IOPeJlaK U JOBeJIe 10 HOBUX MOJIMTUYKUX Upeonoruja. OBo
je MICTOpHUjCKa eTalla Koja je MoKasaJjia /ia je YMCT napjlaMeHTapHU MoJesl CBe
Te)Xe IPUMEH/bUB Y U3BOPHOM OOJIMKY, jep CY Y TPAAULIMOHAIHY LIEMY YHETH
HOBH €/IeMEHTH KOjH Cy IPOMEHHJIH y/IoTe 3aKOHO/JaBHe U U3BPLIHE BIACTH.

[ToruTuykyu M mpaBHU TeopeTuydapy, nmomyTt Xyra Ilpojca, Maxkca
BeGepa nnu Kapna IlIMuTa, TpaXkKuiu cy U3jas U3 Kpu3e napaaMeHTapu3Ma
Y pasMaTpasivi HOBe opraHusanyoHe popMe Kao MOgUPHKALM)jy KIaCUUHE
nubepanHe weme. Makc Be6ep (Max Weber) je Tako mpoMeHHO CTaB 0 KOPeKLUjU
HlapJlaMeHTapHe AeMOKPAaTHje Ol ’beroOBOI U3BOPHOT MUIIJbeba 1918. TOAMHE,
KOje mozicThve 11ubepaHU KOHILEIT PABHOTEXE Y MIap/laMeHTapr3My, 0 CTaBa
[la ce MOpa TIPUXBAaTUTH HemocpeaH u3bop weda gpikasBe Kao ,morpeda’ 3a
CIpedYaBaeM MapjaaMeHTapHUX Kpu3a. Y BpeMe BeIMKe KPU3e CMaTpasio ce
[la eHT/IeCKH TIap/iaMeHTapu3aM jecTe ,TIpaBu” jep je M3BOPHH, a/iv 1a OH He
0JroBapa KpUTHYHOM TpeHYTKy Hemauke y mociepaTHom nepuogy (Schmitt,
2000: xxiv). ¥ Tom cmucny je u I'ycraB Pagopyx (Gustav Radbruch) menuo
yJnory npejcesHuka Bajmapcke Pery6irke Kao moce6HY YCTaBHY M IOTUTHYIKY
¢yHKuMjy. YcTaB je mosenuo npeacesHuKy Pajxa ,dyHgaMeHTaIHO pa3mIuuuTy
MOJIUTUYKY OCHOBY" 0f, Biasie Pajxa Koja mo4YMBa Ha MOBepemy MapJaMeHTa,
jep je weros TeMe/b 6a3MpaH Ha HEMOCPeAHOM M300py Of cTpaHe Hapoja.'
[TapnameHT je BuljeH Kao opraH 4uja je pyHKIHja OrpaHUYEHA O HUBOA
LIpefcTaBe“ 3a HApo/[I, Te OH HeMa peaiHy Moh f1a ce U360pH ca MOTUTUYKUM
MmapTHjama Koje mpey3umajy yTuiaj. Mehyruwm, uneja Boguspa y To Bpeme Huje
6uia nojctuLamwe rpahaHa fa ce yK/byde y MOJUTHUKY. YIIPaBO OOpPHYTO,
KajJa MpaBuJja MOJUTHYKE UTr'pe He QYHKIMOHHUINY, [TO/Ie/bEHOM A PYLITBY
Tpeba MOHYUTH ,Ja n3abepe cBOj MOhHM HaLIMOHATTHU CUMOOJI, CUMOOJT KOjU
CTOjU M3HAJ, MOJUTHUKE", ITO je 610 Moryhe Kpo3 CHa)XHY JIeTMTUMALUjy
HerocpesHo n3abpaHor weda Ap)kaBe Hocuoua ersexyTuse (Skach, 2007: 98).

1 G. Radbruch, “Goldbilanz der Reichsverfassung,” Die Gesellschaft1(1924), 65-66. HaBegeno
npema Kennedy, 2000: xxviii
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2. Teopujcku okBUP

Mapa je usry6uo cBojy U3BOPHY U/IejHY M MTOTUTUYKY KOMIIOHEHTY, Kao
IITO MMa MULIJbEHA U /1A j€ OB3j YCTAaBHU MPUHIIUII ,,0CTAPUO, IO €/1a BIACTH
ocTrasna je pyHIZaMeHTaTHU MPUHIUI yCTaBHe Jp)KaBe. 360r Hapacux moTpeba
caBpeMeHe Ap)KaBe aKI¥ja BJIACTH je TOCTEEeHO Mpellia y JOMEH er3eKyTHBe,
KOja MOXKe a ocTBapu O6pojHe dyHKIUje epUKACHUje U OlTepaTUBHUjE Of
rJIOMa3HOT IpecTaBHUYKOT Tena. He camo fa ce Texxuite Mohu npemenita u3s
HalMOHAJIHOT IPeCTaBHULITBA, Beh MOIMTHYKA BJIaCT MOYMIbe 1a JeIeTupa
cBoja oBnaurherma HE3aBUCHUM TeINMA KOja QYHKIMOHHIIY MO MPUHIUITY
npodecroHanM3anuje a He pernpe3eHTanuje. Majga cy oBe KopeKijvje Jolie
Kao HY)XHOCT y OPraHHU30Bakby BJACTH, MPOG/IEM je HACTao OHAA Kaja je
TPaAMLMOHAIHYA IPUHIIUI Tpe6ao MPUMEHUTH y Ap)KaBaMa Koje HeMajy
HCKYCTBA y IPAaKTUKOBakby rbepasiHe JeMoKpaTuje. ToMe ce MOXe ZOAATH
,KOHCTUTYLIMOHaM3anja“ MmeljyHapogHoOT mpasa Koja je, Takohe, 036u/bHO
JoBeJa y nuTabe GpyHKIMOHAIHY pacrofeny u3Mely yctaBHUX opraHa, a TUMe
Yl KJIACUYHE TTOCTYJIaTe O OIHOCY CYBEPEHOCTH U MO/ieJie BIACTH.

Paznosu differentia specifica 3a HacTaHaK HOBOT MO/ie/la OpraHu3alyje
BJIACTH IOLLJIU CY [0 M3PajKaja MPUIMKOM JOHOIIE A YCTaBa KPajeM /1BajeceTor
Beka.> OHo 1TO je cienuduunocT Tpeher mozena Hanasu ce y cnegehem: aBe
pas3nuuuTe noauTH4ke Behuue (maprameHTapHa u npeacefHUYKA) UMAjy
HCTH JIETUTUMALUjCKU U3BOP, WITO omoryhaBa HemocpegHo M3aGpaHOM
npefceJHUKY JIa ,pacTepeTu” mapjiaMmeHTapHy Behuny y ciy4ajy kaza ona
HUje y CTamy /ia OfJIy4yje, O4HOCHO Kafia 360r ofHOCa cHara BehuHa He Moxe
na ce popmupa (Mollers, 2013: 112). MehyTum, He Tpe6Ga 3aHEMAaPUTU CKPUBEHY
HaMepy y OBOj KOHCTPYKILUjU: NMpPeACeJHUK MMAa jaK MHCTUTYLMOHATHHU
KaMaluTeT Jja ClipeyaBa Map/JiaMeHT Ja opraHusyje Behuny, mro je cnabuju

2 Ocampecerux roguHa npouor Beka M. Jusepxe (M. Duverger) je gonyH#o
TpagULHOHAIHY KIacudUKAIHUjy CUCTeMa HOBUM MOZeJIOM IoJeJIe BJIACTH, KOjH je Ha3Bao
nonynpencesHUYKN cucteM (semi-presidential government). Hajsuiue nHTepecoBama
13as3Bao je weros pag ‘A New Political System Model: Semi-Presidential Government*“ (1980),
KOjU TIpeJcTaB/ba ay TEHTUYaH U3BOP HOBOT T@OPHjCKOT KOHIIeIITa OpraHu3alyje Bl1acTu
(Duverger, 1980: 165-187). Y ¢ppaHLyCKOj YyCTaBHOMPABHOj TUTEPATypU GUJIO je MHOTO
MIOKY1Iaja 1a ce MPelu3HO OApe iy 0Baj TUII CUCTeMa, a CBUMa je 3ajeJHUYKO TO /1a je OBJe
pedY 0 MOAy/IMpPaHOM IapJiaMeHTapHOM CHCTeMYy ca 3Ha4yajHUM e/IeMeHTHMa IIpeJiceJHuYKe
Bnage. Tako je I1. Aspuu (P. Avril) oBaj cucrem HasBao ,nebucyuUTapHa JeMOKparuja‘,
ok je XK. Bezen (G. Vedel) cmaTpao fa je victu uspas cab ga 6 03HAYHO OHO IITO je y
dpaHIyCKOj HA CHA3W, A LITO je OH Ha3Bao ,yITpa-npegcesHnyka” creapHoct (Bahro,
Bayerlein,Veser, 1998: 203). ima Mumi/bema Aa je TUIIONOrHjy cuctemMa Moryhe nsspurmru
caMo Ha OCHOBY fudepeHIpakba MOTUTUIKUX Off yCTaBHUX cUcTeMa. Tako 61 y KpUTepujyMm
3a KIacupUKaLUjy IOTUTHYKUX CHCTeMa MOpPao OUTH YK/byYeH HauMH BpIIera BIaCTU KOjU
IIpOM3MUJIa3! U3 JOMUHAHTHEe NHCTUTYIMOHAJIHe IIpaKce, oK KilacudpuKamyja yCTaBHUX
cucTemMa oGyxBara caMo yCTaBHA NTPaBUJIa O HAYMHY BpIIeHha BIACTH.
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HapJIaMeHT, TO je jauM peJceJHUK. 3aTO Ce MPeTIoCTaB/ba Aa he npeaceAHUK,
KOjU MMa yCTaBHO oBjalrheme fa pacmyCcTH MapiaaMeHT, KOPUCTUTHU UCTO
opnamrhemwe Kako 6U feCcTabUIN30Ba0 MOJTUTUYKH U TAapIaMEHTApHU NPOLieC.
Kao nocnepuna Tora y monynpezaceHUUYKOM CUCTEMY, 32 PA3/TUKY Of, YUCTOT
npeAceJHUYKOr Mojiena, Hehe mocTojaTy JBe MapasenHe CTPyKType Mohy,
Beh yBek Ha Kpajy ocTaje camo jemHa oz wux (Mollers, 2013: 113). Takohe, 3a
Pas3/IMKy Off KJIaCHYHOI IIap/laMeHTapr3Ma, OBJle II0CTOjH Makbha 3aBUCHOCT
B/IaJle OJ, MapJiaMeHTa, YMEeCTO TOTa Map/JIaMeHT Y BeJTMKOj MePU 3aBHUCH OF,
npejcefHUKa peny6nvike, 6e3 063upa fa 1u je oH popmanHo wed 1emoKynHe
M3BPLIHE BJIACTH, Kao y PpaHIlyCcKoj, HIM HeMa TaKBa yCTaBHa oBiaurhema.

Jour jexaH apryMeHT ce UCTHYe IPUIMKOM Oa0KMpa MOy npeAce HUUKOT
MOZie/ia, MaZia OH CTOjU Ha TAHKOj UBUIU Aa Oy/ie v KOHTpaapryMmeHT. Ped je o
TOMe /ja CY IpeJiCe JHULY BJIafia y BehMHM NCTOYHOEBPOICKUX AP)KaBa c/1abuju
ayTopuTeTH o7 weda Ap)KaBe U A HUCY Y CTakby Aa peaau3yjy Lleo MaH[aT y
KOHTUHYyHUTeTy. [logylie, TO ce MO)Xe TYMauHUTH Kao I10CIeJU1la HelIOCPegHOT
n36opa npejceHNUKA pernybIrKe U Kao ApryMeHT Y TPUJIOT OPraHU3alHoHe
eMe Koja Ou Py K¥JIa IAHCY BJIaJU U TapiaMeHTapHoj BehuHu 1a mpey3my
CBOjy MO3ULHUJy Y CUCTEeMY Mojejie BJacTU. Y NapJaMeHTapHUM CUCTeMHUMA
3amague EBporte mpeMujepu ¢y ,jake“ THYHOCTH, OHU MOTY Aa JUCLUTITUHY]Y
napjaMeHTapHy BehuHy, a BUXO0B yres cMaTpa ce HEONXOLHOM MOJPILIKOM
M TpeTHpa Kao YCJIOB 3a yCIleX IHXOBe CTpaHKe. Y HOBUM eBPOICKUM
IeMoKpaTujama, MmehyTum, mpemujepu HemMajy KamauuTeT a OCTAHY Iyro
Ha B/IAaCTH, a ,jOII Male MOTy Jja JOMUHHPAjy MMOJUTHKOM CBOje Hauuje”
(Baylis, 2007: 82). Y MCTOYHOEBPOICKHUM IMONyNpeICeJHUYKUM CUCTEMUMA
npejceHULU Cy JANeKo ,yTULAjHUjHU IOTUTUYKYA UTPAYU’, a TO U3T/Iesa Ja
he octatu u 'y 6yayhHocTH OBUX yCTaBHUX CHCTeMa U BbUXOBE OPraHU3alivje
B/IaCTH.?

[Tpo6nem fedprHMCAbA TONTYyIPeACce JHUYKOT MOZe/Ia 3a yCTaBHO IIPABO
JIe)XH Y TOMe IITO HHje JOBO/BHO aHA/MU3UPATH HOPMATUBHU OKBUD, Beh je
noTpe6GHO carjefaTy MOJUTHYKY PeaTHOCT. AKO HEmocpegHO n3abpaHu
we¢ gp)KaBe He KOPUCTH YCTaBHA oBjalrhema fa 6M HapyLIMO PaBHOTEXY
Map/jiaMeHTapu3Ma Yy OJHOCHMA CKYMNUITHHE U BIaJie OHZA Cy obesexxja
HoJynpesce JHUYKOT Mojiesa mpeTexXxHo ¢popmanna. M o6pHyTO, crcTeMu
y KojuMa ce oBnaurhemwa meda apkaBe (HIp. pacnyuiTame napaaMeHTa
¥ CYCIIEH3WBHHU BETO) KOPHUCTE Yy CBpPXy apOUTpUpara, MOTY MOCTaTH

3 IIpema peunma B. [Taptnera (W. Partlett), y noctcosjeTckum cuctemuma GOPMYIUCAH je
4eTBPTH MOJEJI, T3B. Cyllep-Npe3n/eHIINjaIn3aM, KOjH jaje OrpOMHY GOpMaHy YCTaBHY
moh mpezgcesHUKY ,y IpeBasuIaXXemwy MOCTCOBjeTcKUxX m3aszosa” (Partlett, 2018: 103).
ObGenexje cynep-npe3ngeHIjaansma je 4a ,IpelCceHUK U Herosa aJIMMHUCTpaLuja
KOHTPOJIUILY JOHOIIe e IIOIUTUYKHX OJIYKa, 0K Cy HapJIaMeHT U CyJ0BH CaMO HOMHUHAJTHO
nesasucHu“ (Linn, 2006).
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IpeJCTaBHULM PEeANHOr IONyIpesCeHUYKOr MOZeIa Ca PA3TUIATHUM
MOJIMTUYKUM UMIIMKanujaMa. OHO LITO M3a3MBa HEM3BECHOCT Y HOBUM
yCTaBHUM JeMoKpaTujama, no muibery Cungu Cxkeu (Cindy Skach), jecte
TO Ja NpeCce JHULU ,KOjH KOPUCTe IIPEeJHOCTH YCTaBHE Ay TOHOMUje 3a y)KH
BPEMEHCKHU NepHuoj, TPaHCPOPMHUILY CBOje 3eM/be U3 IOJIyIpeace HUYKe
neMokpartuje y ycraBHe gukrtarype” (Skach, 2007: 98).

3. O wedy gpkaBe y mapJlaMeHTapHOM CUCTEMY

[TpaTehu TeXxxme y ycriocTaB/barby PaBHOTEXKE Y IIAP/IAMEHTAPHOj BJIaAH,
ured ApxaBe je BUleH Kao ,TapaHT yCTaBa“ u ,HeyTpaiHa CHara“ Koja rpeba ga
06e36eau MOMUTUYKY cTabuIHOCT Apxase. Tako je Benyamuu Koncran (Benja-
min Constant) cMaTpao Ja CBaKH yCTaB 3aXTeBa HEYTPATHU Ay TOPUTET KOju 61
Tpebasio 1a OCUTypa 3ajeIHMYKY Paji TP Pa3/INYUTe IPAHE BIACTH U /ja pelllaBa
criopoBe HacTaste u3mehy wux (Fontana, 1988:184). Paamarpajyhu kopekuuje
[0 KOjHX je JOLIJIO y MOoJe/N BJIACTH u3Melyy sieruciatuBe U erseKkyTHUBe C
MoYyeTKa JIBajsieceTor Beka, Kapn Jlesenmraju (Loewenstain, 1938: 578) je
roceGHO Harsacuo ja je ,(y) JeMOKpPaTCKUM peryOirKaMa U MOHapXxujama
Map/laMeHTapHOT THIA, IpeAceJHUK APXKaBe MIX HOCUJIAL, TPOHA Y MOHAPXUjH
IIPeJjao CBOjy BJIACT, BUILIE MJI Matbe KOMIIETHO, KabuHeTy mn Binagu ‘. CHaXKHe
MapJaMeHTapHe MOHApXHje yracuie Cy ce II0YeTKOM MPOLLIOT BeKa U MoyveJie
cy Aa ce pahajy napiamenTapHe perny6irKe y Kojuma je ued Ap)xaBe mpeyseo
yJIOTy MMOJIUTUYKH YTHUILQJHOT U CTBApHOT 1eda ersekyTuse. OBaj mpouec uMao
je 3a mocjieAuIly IMOCTeIeHyY ,JeNapJaMeHTapu3anujy" TpagUuIHOHATHUX
cuctema. Crabpere No3uIiMje MOHapXa, ca KOjUM je IocTerneHo c1abuia moh
IapJaMeHTa, CTBOPUJIO je YCJIOBe /1a Ce TEeXXHILNTe BIACTHU IpeHece Ha BIaJy
Kao HOCHOLA U3BpLIHE BIACTH. YCTABHU MHCTPYMEHTHU paliMOHAa/H3aLHje,
yCIOCTaB/b€HHU y TAapJIaMEHTapHUM pernyb/rMKama, omoryhunu cy ja ce Braja
U NpeAcefHUK penyOyriKe KOHCTAaHTHO HagMehy 3a MOJTMTUYKYU YTHLA] U
npemoh Ha MO3WILIUjHU BIACTH.

lle¢d gpxaBe y mapjaMeHTapHOM CHUCTEMY HOCH AT je Tpu pyHKIIHje:
IIPBO, OH je CUMOOJI Haljje U HallMOHATHOT jeJUHCTBA, APYTO, OH je TapaHT
ycTaBa, u Tpehe, werosa je pyHKIMja Ja HACTyIa KAa0 HEYTpPaaHU apOrUTap
y ogHocuMa u3Mel)y ycTaBHUX yuMHMIIana Bractu. PyHkuuja meda aApxase
Kao HaIlMOHAJHOT CUMOO0JIa HaCcTaja je y map/JaMeHTAapHO] MOHAPXHjH, Te
mwed Ap)KaBe CBOje yCTaBHE HAJJIEXXHOCTHU OCTBapyje HE3aBUCHO Of UTpe
MOJIUTUYKHUX MapTHja KOje JOMHUHHUPAjY Y CTPYKTYPH U QYHKIIMOHHUCAILY
napiaMeHTa U Biaje. [IpeaceiHuK peny6irKe, Takohe, cumbonuile je JUHCTBO,
KOje MO)ke OUTH yCTaBOM MpPEeLU3UPaHO Kao ,HALMOHATHO UM ,JPXXaBHO"
jeIMHCTBO, 3aBUCHO OJ, TOTa fia JIX je IPOKJIAMOBAaH NPUHLUII HalJIOHATHEe
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CYBEPEeHOCTH MJIM Cy KaO HOCHOILY CyBepeHOCTH o3HaueHU rpahanu.+ Kao
rapaHT yCTaBa, wed ap>xase Tpeba ga o6e36e1u KOHTUHYUTET U CTAOUTHOCT
WHCTUTYLMjA BJIACTH, LITO Ce Y PenyGaUIU MOCTHKE KPO3 HeroB MaHJaT
KOjH je, 10 IPaBUIIY, AYXKH OJ, MaHJAaTa MMOJTUTHUYKE BIACTH NIpefiCTaB/beHe Yy
HapJIaMeHTY U BJIaJU.

Tpeha ¢ynkumja ueda apxase je ma Oyge HeyTpaaHU apOoUTAp Y
yCTaBHOM cucTeMy. TpagHUIMOHA/IHO, BeroBa ¢yHKuUja je Buhena kao
WHCTPYMEHT PaBHOTE)Xe y apIaMeHTapHO] BJIaJiH, TAKO LITO je OH U3Y3eT U3
HOJIMTUYKE UTPe y OZHOCHMa M3Mel)y mapiameHTa u Biaage. OBa pyHKLHjA
nokasyje HajBehy cmaboct y momepHo no6a jep onauthemwa neda gpxase
HEMHWHOBHO 33U Y Y pellaBame ,criopoBa“ Mehy HocroiMa BacTu, a TakBu
CIIOPOBH yBeK cafpike, Y Behoj uiu Mawoj MepH, MOTUTHYKe eneMeHTe. [la
64 cauyBasa oBy GyHKLMjy Of] yI/IMTakba Y MOJTUTHYKe ofHOce, llIBezcka je,
Ha nipuMmep, YcraBoM (1974) orpaHuyria opnamheme MOHapXa Aa mpejiaxe
KaHAMJATa 3a IPBOT MUHUCTPA U UCTO oBJalthewe fosennia npeace jHUKY
MmapjaMeHTa. Y OCTa/jMM IapJlaMEeHTAapHMM MOHapxHjaMa, MOHapX HMa
byHKIIH)y ,HeyTpasHOT apOuUTpa“, aju je lerosa ycTaBHa MO3UILHjA TIOTITYHO
MapruHaJii3oBaHa.’

Ca gpyre cTpaHe, pyHKLMja IpeceIHIKA peny6IrKe Kao ,Hey TPaTHOT
ap6uTpa“ moxkuBesa je 3HA4YAjHE IPOMEHE y IBaZleCETOM BeKYy Kaja Cy ce
Jlecuiie BeJlIMKe OCLM/IAliMje Y PaBHOTEXH YHYTap erseKyTuBe. YBohemwe
HermocpenHor u3bopa npezaceaHrKa Bajmapcke Peny6vke (1919) mose o je 1o
BEJIMKMX aMIIUTYAA y 6anancy, wto je Kapn J/lesenurraju (Karl Loewenstein)
OIHMCao peymnMa: Y [eMOKPATCKUM Jp)KaBaMa, MO3MIIMja U aKTyeTHa B/IacT
npe/iceIHMKA OYUTO y BeJIMKOj MepH 3aBUCH O HAUMHA U360pa, 3aBUCHO /1a T
je OH OMPpaH o] HapoJa UJIH Of, CTPaHe MapJaMeHTapHOT TeJa, 0 YeMY CBELOYH
®panycka, YexocmoBauka u Aycrpuja. [lo3unuja npegcesHMKa CHaXXHYjA je
aKo OH HUje n3abpaH y mapiaamenTy” (Loewenstein, 1938: 579). Ha npumepy
npesacenHuka ¢ppaniycke [lere peny6irke pa3BujeH je cTaB 1a 0OjadyaHa BJIaCT
ureda ApiKaBa MPOU3UIIAZHU U3 ,,KyMYJIAaTUBHOT eeKTa“ yCTaBHOI MOJI0XKAja
mweda gpiKaBe: KOMOMHALIMjOM HeTlOCpeAHe eruTUMaluje, Kojy fobuja Ha
n360prMa, ca IPaBOM Ja UMeHYje MPBOT MUHUCTPA U A PACIYCTH Iap/IaMeHT.

4 TakojenpencefHNK ,FapaHT HALIOHAIHE He3aBUCHOCTH U TEPUTOPHjaTHOT MHTErpUTeTa”
(un. 5 YcraBa ®pannycke, 1958), oH MOXe [a ,TIPeCTaB/ba jeAUHCTBO Hauuje“ (4. 87
YcraBa Uranuje, 1947), fa ,npeacraspa Pery6nuky” (di. 65 YeraBa Aycrpuje, 1929) MK
na ,upexacrasmba Penepauujy” (4. 59 OcHoBHOT 3akoHa Hemauke, 1949).

5 Y VjepumweHom KpameBcTBy, Ha mpumep, Baxke cieseha HenrcaHa npasua (ycTaBHe
KOHBEHIWje): MOHapx Tpeba fa fie/lyje Ha OCHOBY CaBeTA HerOBUX MUHUCTAPA, OH Tpeba
[ja IIPeTopy YM Tn/epa NapjaaMeHTapHe BehrHe 3a mpeMujepa, MoHapx Tpeba fja pacmycTH
napJIaMeHT Ha TIPeJJIor IpeMujepa 1 OH He Tpeba fa ogbuje mpomynranujy 3akona (Dicey,
1982: 277-292).
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Behuncku n3bopHM crcTeM, KOjU ce TpUMeYje y ITpeice JHUYKUM H360puma,
JIOTyLITa TpeaCceHUKY /1a ,pa3BUje peasiHa Haara" fja he HAKOH pacmylITamba
napsamenTa (6110 peJOBHUM IPOTEKOM MaH/aTa, GMJI0 aKTOM O PacIyLITalbY)
o6e36eauTH ,cBOjy" mapnamentapuy Behuny (Knapp, Wright, 2001: 87). 3aTto
ce y GppaHILyCKOj IUTepaTypH M0jaBU/IO CTAHOBHULITE A IPeJiceJHUKA BUILE He
Tpeba 03HaYaBaTH KAo ,HEYTPATHOT apOUTPA“ Ha HAYUH KAKO CY TO YHHU A
KJIaCHLM MPaBHE W MOJIMTHYKe Teopuje. YMecTto Tora, K. Bemen (Georges
Vedel) cmatpa zma ce of 1958. rogrHe MOXKe TOBOPUTH O Liedy Ap>KaBe Koju
je yonnyuyjyhu unHuIaL erseKyTHUBe U HOCHJIALL BIACTH ofiyunBama. OH
je IOCTaB/beH y CaM BpX BJaJajyhux ayTopuTeTa, HAPOUMUTO OHJA KaJa ce
II0jaBJ/byje UCTOBPEMEHO Kao JIUjep BJIaJHHe, Tj. MapiaMeHTapHe Behune
1 Kao nugep Behune y 6upaukom teny (Constantinesco, Pierre-Caps, 2006:
347). Y ycnoBruMa KoxabUTaluje npejceHUK MMa SPYravujy MO3UILHjy, OH
ce HajIa3M y y/i03u 1weda gpiKaBe U Iujepa ono3uLyje, npunpemajyhu ce 3a
KaHIUZATYPY Koja 6u My 06e36enuia MyH ay TOPUTET.

4. U360p nipeacesHuKa penyoinke

Hauwn nzbopa npeacesHuKa peny6IMKe 3Ha4ajHO yTHYE HA MEXaHU3aAM
TI0ZleJie BJIACTH U IIOCTH3abe PABHOTE)Xe y NapJaMeHTapHoj Bnaju. [locpesan
n360p nMpefcefHUKa penyO/IrKe BUIIEe OAroBapa 3aXTeBUMaA jeJHAKOCTH,
capajie U y33jaMHOCTH Yy Map/JaMeHTapHOM Mofey mnogene Biaactu. C
0031UpOM [a je OBJe ped 0 HHOKOCHOM OpraHy, HermocpezaH u3bop Moxe ja
MOpeMeTH OJHOCe y PABHOTEXH jep Ha 0Baj HayuH uied apykaBe 06e36ehyje
mpy U300pHY OCHOBY OJ, OHE HA KOjoj MO4YMBa MapjaMeHT. Tako je y
Hemaukoj, npuirkom goxourera OCHOBHOT 3aK0Ha (1949), moceGHO Har/IalleH
nocpezaH n3bop weda gpxaBe Kao foka3s ga ce Penmy6iuka Bpaha kiacuyHom
napsiameHTapusmy. ,HoBa“ Peny6irka je Ha oBaj HAYMH YYUHUIIA HE CAaMO
¢dopmanuu Beh u cTBapHU packuz ca BajMmapckom perny6iuKoM y Kojoj je
npeAceHUK UMAOo jaKy TONTMTUYKY MO3UILU]Y ,LleHTpaaHe HWHCTUTYIHje
YcraBa“® OcHoBHU 3akoH Hemauke mogesbyje npeaceaHUKY, ©3abpaHOM Of,
jeHOT MapjaMeHTapHOr TeJjia, BPJIO OTpaHUYeHe KOMIleTeHIUje U ycKpahyje
My caMocCTajHO yyeurhe Ha 4yeny Ip)KaBHe afMUHHUCTpauuje. Mehyrum,
OBaKBO YCTaBHO pelliethe HUje TOBeo 10 ,er3eKyTruBe 6e3 Brnactu’, Beh je moh
ersexkyTHuBe fobOua oOpHYTO 3Hauemwe: ,C1ad" mpeAceHUK CTOjU HACYTIPOT
yjakom“ KaHuenapy. TakBo peureme, cmaTpao je Koupaz Xece (Konrad Hesse),
JlaJIeKO BHUILle OATOBapa MPUHLMIIMMA MMap/iaMeHTapHe JeMOKpaTHje Hero

6 Y Bpeme goHowema Bajmapckor ycrasa (1919) BoheHa je pacnpaBa oKo ,,T1e6UCIIUTapHOT
U ,IapJaMeHTapHoOr” npeacesHuka Pajxa. HanuoHamHa CKyIIITHHA ce OIy4YnIIa 3
Henocpesad u3bop u ayru MaHgar weda ApXKaBe y Tpajamy of cepam roguna (Maunz,
1957: 283).
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peurerbe u3 Bajmapckor ycraBa (Hesse, 1982: 244-245). YcTaBHa mosuiuja
meda Ap>KaBe He OCTAB/bA BbEMY IIPOCTOPA Ja ce 6aBU KpeHpameM MOTUTHKE,
Beh je Harnawena werosa ysora ,HeyTpande cune“ (Die neutrale Kraft) y
ap6uTpupamy u3dMel)y pazmMIUTHUX MOMUTUYKUX cHara. [Ip>kaBHO MpaBo,
cmarpao je u Teogop MayHn (Theodor Maunz), mera Mo)xe a 03Ha4u Kao
y2dyBapa YcraBa“ 6e3 OMacHOCTH /a ce M3MeHHU YCTaBHA M CTBApHA MO3UIIHja
napsnamenTta (Maunz, 1957: 285).

YHpKoc HacTojawkHMa Jia ce YCIOCTaBe TPAAUIMOHATHY HPUHLIUITN
nap/jaMeHTapHe ieMOKpaTHje, CaMO CYy TPH 3aNafHOEBPOIICKE penyOInKe
ycBojuie Mogen u3bopa npesceHUKA Of, CTPaHe MOCeOHOT pesCTaBHUYKOT
Tesna (Maza cy nocse JIpyror cBeTCKOr paTa HEKMM [p)XaBaMa OTBOPEHO
CTU3A/IM 3aXTeBH ,,07 crno/ka“). OCUM mapjaMeHTapHUX MOHapxXHja, Koje
Cy 3ajpyKajie TPaJULMOHAIHM HAYMH [OJIACKa Ha IpecTo, y BehuHu
3amaJHOEeBPOICKUX penyO/irKa IPUMemeH je YCTaBHU MOAeT HEeIOCPegHOT
usbopa weda gpxase (Aycrpuja, Ppanuycka, Puncka, Upcka, [Topryranuja).
Y HOBUM UCTOYHOEBPOIICKUM I€MOKpPaTHjaMa, Koje Cy CBOje ycTaBe JOHOCUJIe
JeBeJeceTUX rOAVHA MPOLIJIOT BeKa, mpeosialyyje mpaBuio o HemocpegHOM
n36opy MpeAcesHUK], JOK je Mambu Opoj 3eMa/ba MPUMeHHO GOpMyTy
nocpegHor uzbopa (Yeurka, CroBauka, Mahapcka).?

Y cuctemy npeicTaBHUYKE JeMOKpaTHje, OMpavKo Teslo uMa ogpeleHa
CBOjCTBA ,,IPUMApHOT APXKaBHOT opraHa‘, npema peunma YKopxxa bupgoa
(Georges Burdeau) oHO je ,mOKpeTayka CHAra, y MpaBOM CMHCIY pedvH,
BplIeha HalMOHAa/MHOr cyBepenuTtera“ (Masclet, 1989: 37).® Henmocpenan
n360p npeaceHUKA pernyOarKe 3HAYH a OH CBOjy JIETUTUMALM)jy U3BIAa4H
JOVPEKTHO U3 n360pa, o IPUPOA Y CTBApH BehMHCKUX, Te Ha Taj HAYMH A00uja
jauyu YCTaBHH M MOJUTUYKY KalALLUTET OJ, OHOT KOjUM PacIIojia)ke B/IaJa,

7 Vima munbema Jja HerocpegHO U3abpaHH NpeiceJHUK HUje Z0Opo pellerhe 3a HOBe
JleMOKpaTHje jep OH He MOXe Ja ocTBapyje ¢pyHKILHjy ,KOHTpaTera“ mpeMa AUPEKTHO
13a0paHOM IapiaMeHTy. YMeCTO TOra, yCTaBoM GM Tpe6asIo 3aliTUTUTH IPBOT MUHUCTPA
1, 1eroBy" BJIa/ly CBe JOK OHH Y)XKHMB3jy II0OBepebe apiraMeHTapHe BehuHe. [Ipema peunma
B. AkepmaHa, HOBU 0GJIHK ,, 0T paHUYEHOT apiaMeHTapuama“ (constrained parliamentarism)
pacrosiayke IPyruM MHCTPYMEHTHMA 3a KOHTPOJIY B/IaJie, Kao IITO Cy He3aBHUCHA TeJla U
areHuMje Koje MMajy crieruprvHe Ha/IIe)KHOCTH, Kao LITO TO MOXXE YNHHUTH M YCTABHU CY
(Ackerman, 2000: 635-636). Ca gpyre crpaHe, ppaHILyCKH MOJEJI TOCTYKHO je Kao y30p U
IPYTHM AP)XXaBaMa, Mopej, HOBUX UCTOYHOEBPOIICKUX, K0 WITO Cy 3eMJbe A3uje, Apprke
u JlatuHcke Amepuke. [Ipema peunma b. Capropuja, oBaj U360p je MyJpuje pellere 3a
oBe 3emJbe (Sartori (1994: 135-136). BugeTu u Elgie (ed.) 1999; Skach, 2005.

8 JMpeKTHO WY HHIUPEKTHO, GUPAYKO TeJIO je UICXOLULITE CBUX YCTABHUX OPraHa, ma
OTy/la KUMa CBOjCTBO crieljdryHe jaBHE BIACTH jep YCTaBH ypelyjy MpUHLIUIIE O HeroBoj
KOMIIO3HUIIHjU U O FbeTOBUM CBOjeBPCHUM ,Ha/IJIe)KHOCTUMA®, YCIIOCTaB/bake jeTHAKOCTH
nsmelyy Bo/be yripaB/baya 1 Bo/be HapOZa, KOjOj TEXH HUeasl yCTaBHE [eMOKpAaTHje, Ha/la3u
CBOj UMITEPATUB y OCHOBHOj GYHKI[Hj1 OMPAYKOT Tela fa usabepe mpecTaBHUKE BIACTH
(Masclet, 1989: 14-15).
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u3abpaHa of, cTpaHe napjameHTa.” CHara mweroBor JeTMTHMHUTETA MOXe ce
MEpUTH ca NapJlaMeHTapHUM, jep Y YJaHOBH IapJlaMeHTa CBOjY IeTUTUMALUjy
OCTBapyjy Ha M300prMMa KOjU Cy OUPEKTHH, ONLITU U HemocpegHu. Y
CHCTeMy NMPONOPLIMOHAHUX MapJaMeHTapHUX U300pa ri1acoBu Oupayda cy
IIPBEHCTBEHO yCMepeHU IlpeMa IOJIMTUYKOM IIPOrpaMy IapTuje Koja UCTHu4e
JINCTY KaHAWATA. 3aTO Y MapJlaMeHTy CBaKH Iap/laMeHTapal UHAUBULyaTHO
pacIiojiake camo ,ieJIoM" JIeruTUMallMje Koja je II0BepeHa IpeACTaBHUYKOM
OpraHy, Kao KOJIGKTHBHOM Tejly. YTOJMKO IOJWTHUYKA JeruTHUMaluja
npejicelHUKA peny6/IMKe CHA)KHYje yTHYe Ha OCTBapUBalbe BeroBUX yCTaBHUX
opnawhema. Yak 1 ako ce mpeTnocTaBe caMo TPAAULIMOHAIHE HALJIE)KHOCTH
weda Ap)KaBe U UICTOBPEMEHO YCTAaHOBU HeroB HerocpeaaH usbop, To he ce
HEMWHOBHO OJJpa3UTH Ha BeTrOBY NO3M1Ujy IpeMa 3aKOHO,aBHOj I U3BPLIHO]j
Bractu. [Tocmarpajyhu ¢panmycko uckycrso, M. Jusepske (M. Duverger)
je 3aK/by4HO A HermocpeAaH usbop mpeacesHUKA penybarKe MpescTaBba
eKBHBaJIeHT KpyHHCalby Kpajba y IapjlaMeHTapHOj MoHapxuju. IIpema
IEeroBUM peuyrMa, OBUM HAYMHOM M300pa MOCTHIKE ce BDXOBHU CyBepEHUTET
y nmuKy weda gpxase (Duverger, 1980:181). Henocpesan n36op npezace sHUKA
peny6/IMKe MOXe ce TIOCMATPaTH Kao HCIyherbe jeJHOT Of 3aXTeBa Mmojesne
BJIACTH, A TO je Ja HOCHOLM 3aKOHOJaBHe, U3BPLIHE U CyACKe BJIacTU Oymy
MTOTITYHO OPTaHU3aIIOHO O/ BOjeHH.

5. [IpaBHa 0ATrOBOPHOCT NpeAce JHUKA penyOInKe

KprBHUYHa 0 rOBOPHOCT Ipe/iceIHMKA penyOIrKe ycTaBoM je ypeheHay
cBuM penry6aukama. Jou je A. Toxsun (A. de Tocqueville) micao, oGjaumasajyhu
pa3uKy usMely peny6imKe U MOHapxuje, fa ,CyIITHHY peny6/IuKe YUHU
To wto je nmed apxase oaropopan“ (Tocqueville, 1984: 301). KpuBuuna
OJTOBOPHOCT IIpe/iceJHUKA je 00K ITpaBHe OJIOBOPHOCTH KOjU yKasyje Aa
HOCHJIAL, OBe BHUCOKe (QYHKIIMje MOXKe U3BPLIMTH moceOHa KPUBHUYHA Aesa Y
dyHKUMjH, 3a KOje je mpenBubeHa crierupryHa MpaBHa Mpoleypa U CAaHKIIUja
y Buny omosuBa.” [Ipema peunma Muogpara Jopuumha gBa cy OCHOBHa
eJleMeHTa HeoNXoJHa 3a ofgpehrBamwe nojma npaBHe 0rOBOPHOCTH: NIPBO,

9 3aBpeMe npBor npeacesHuka ¢ppanuycke [lere peny6nuke, lllapna ge I'ona, rosopuio
Ce /1a OH pacIojiaXke ABOCTPYKHUM JleTUTMHUTETOM: ,la legitimité démocratique” u «la
legitimité gualliste”. [IpBa reruTumanyja Ipou3KIa3y U3 HeMOCPeAHUX U300pa, a ApyTa
us pedepeHyma u ucropujckor cehamwa Ha patHu nepuoa. , Jymau“ nerutumurer weda
Ip)KaBe GO je mocTeneHO y61a)kaBaH KaKo je OAMHIIAIO BpeMe, a OU ce, 10 MULIJbEelby
HeKuX GPAHIYCKHUX ayTOPa, OH IIOTIYHO YTacHo 1965. FOAVHE, KaJia je Ha Ipefice JHUUKUM
n360prMa reHepas MOPAo Ja IIPUCTaHe Ha ,0aI0TAXY" Kao M CBAaKH ,00MYaH" Ipeice JHUYKH
kauguzaar (Gaudemet, 1966: 68).

10 Og 2017. rognHe 4Yak 9o% ycTaBa npeAce JHUYKUX U IOy TIPeceJHUYKUX PelryOInKa
caJp)XH IpaBUJIa Koja ITpeBuhajy npolec paspeliewna npeAceHUKA ca pyHKIIUje, OHIIO0
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dbopmMa HOpMATHUBHOT peryaucama, U APyro, MporrcaHa mpaBHa CaHKIHja
(JoBruuh, 1968: 5). KpuBr4Ha ¥ MOTUTHYKA OJTOBOPHOCT Cy OO/IMIIY PaBHE
0JI'OBOPHOCTH KOjU Ce AUPEKTHO O/lpakaBajy Ha Tpajame MaH/aTa, JOK OCTaIu
o6viu oaroBopHocTH (rpahaHcka, mpekpiuajHa, JUCHUIIIMHCKA) HE yTUYY
HeIoCpeHO Ha Tpajatbe MaHaTa. [IpaBHa 0ATOBOPHOCT MO)Xe OUTH 3aCHOBaHa
Ha NoBpeJ VY PaBHMX IIPaBUJIa MM Ha IOBpe Y MOopaliHuX obaBe3a. Kpusrnuna
0/ITOBOPHOCT MPOW3UJIa3U M3 MPOTUBIIPABHUX PaJbU M aKaTa, JOK MOTUTHYKA
OZrOBOPHOCT MMa 32 ITpeAMeT ITOBPey MOPATTHHX 06aBe3a Koje IPOUCTUYY U3
oJHOCA NoBepema u3Melyy HocHolla jaBHe B/1acTH, ca jefiHe cTpaHe U rpahaHa,
ca apyre crpane (Josuunh, 1968: 6).

CagpXrHa YCTaBHUX HOPMU O HMHKPHMHHHCAHUM [JelHMa Koja
npeaceJHUK pernyOinKe MOXe YYMHUTH Y OKBUPY CBoOje QyHKIHje je, 1mo
NpaBUJTY, yOIILITe@HA U BpJIO KpaTKa. TpajullMOHa Ha /lesla Koja ce y yCTaBuMa
TTIOMHIY CY M3/1aja HapoJa WM Beslen3/aja, oK CY Y CaBpeMeHUM yCTaBUMa
CBe MPUCYTHHje omiuTe GpopMyaluje MOMyT MOBPee UK KplLierha yCTaBa.
KommapatuBHO mocmarpaHo ABa Hajuemha ycTaBHa OCHOBa 3a OINO3UB
npejcefHUKA penyO/IMKe jecy /e/la TEIIKOr KpPIIeha yCTaBa N YHbeke
TeLIKOT KPUBUYHOT Jle/1a LIMPOKOT OIcera Koju NpOM3H1IasH U3 3710yoTpede
npeacesHUYKKX oBnaurhema.! Heku yctaBu mpenusnpajy npuposy KpUBHIHOT
Jiena, Koje ce 0GMYHO OZHOCH Ha 3/I0YMH U3[aje WU TellKe 3JI09YHHe TPOTUB
YOBEYHOCTH, TeHOI U, U PaTHU 3/I0YUHU, 3 HEKH Cy IPOIIMPUIIM OCHOB ITPaBHe
O/ITOBOPHOCTH OTIITHM yCTaBHUM popMynanmjama Koje yryhyjy Ha morpeby
[la Ha/IJIe)KHU OPTaH ofpeJy caipKUHY MHKPUMHUHUCAHOT fleJia jep ce KOpUCTe
yomnuiTeHe ¢popMyIaLyje MPOTUBIPABHUX, A YaK U HEMOPATHUX PaJbH.

360T HeCIIOCOOHOCTH Zja 00aB/ba GPYHKIH]Y, OM IO 360T TEIKOT KPUBUYHOT JieJia Koje je Ha
pasnuuuTte HaurMHe popmynucano (Ginsburg, Huq, Landau, 2021: 109).

11 [lpaBHu cuctemu BehuHe apkaBa wianuna Casera EBporme ca peny6inkaHCKUM
06/TMKOM BJIafIaBUHE peaBrhajy moceGHe ogpenbe 3a onmosus eda gpxase (AnbGaHuja,
Ayctpuja, Asep6ejyaH, byrapcka, XpBatcka, Yenrka, @pannycka, ['pysuja, Hemauka, 'puka,
Mabapcka, Upcka, Uranuja, /lutBanuja, Mongasuja, Lipua I'opa, [Tosscka, PymyHyja,
Pycka ®enepanuja, Cp6uja, Cinosauka, CnoBenuja, ,busma Jyrocnosencka Peny6inka
Makeznonwuja’, Typcka u YkpajuHa). [TocTymnak orno3uBa Moyke ce TIOKpeHYTH 110 ciegehum
OCHOBaMa: Kpluewe YCTaBa MM IOApPHUBake ycTaBHOr noperka (Aycrpuja, Byrapcka,
XpBarcka, I'pysuja, Hemauka, I'puka, Mahapcka, Mongasuja, Pymynuja, CrioBauxa,
CrnoBenuja, ,Busma Jyrocnosencka Peny6nuka Makemouwnja“); Benenusngaja (byrapcka,
Kunap, Yewka, Puncka, I'puka, Utanuja, Pymynuja, Pycka Pesepanuja); Kpiuerme 3akoHa
(Hemauka, Mahapcka); 06u4HO niu Temko KpuBu4Ho geito (PuHcka, Pycka Pepepannja);
WM HeMOpaJTHO moHamame (Mpcka).

12 YcraB Amkupa (2020) roBOpU caMo 0 Beslen3zaaju, Aok Yeras Mekcuka (1917, peB. 2015)
TOBOPH O M3[3jH M O TELIKMM KPUBHUYHUM fieuMa. Ca Apyre cTpaHe, MMa mpuMepa a ce
MPOTHBIIPABHO /€10 CBOJ U HA OLleHY Lje TMCXOJHOCTH HUJTH MPOLieHe MOPa/THUX BPeJHOCTH,
Kao Ha npumep Ycras Punununa (1987) koju yTBphyje Aa mpece sHUK MOKe GUTH OMO3BaH
360r ,M37aje jaBHOT MoBepewa“. YcraB ApreHTrHe (PeB. 1994) yCTaHOB/baBa ,,/IOLI YYUHAK"
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OcuMm ycTaBHOTI yTeMe/bela HaBeJeHa KPHUBUYHA Jesla HeMajy
oarosapajyhy paspazy y KpUBUYHHM 3aKOHMMA, 1A 3aTo Ha oapehuBame
Ca/ip)KHe UHKPUMUHHUCAHUX JleJla Hy)XHO yTHU4Ye CTaB IIpaBHe TeopHje WIn
CTaB OpraHa HaJAJIe)XHOT 3a YTBphHBambe KPUBUYHE OATOBOPHOCTH. [IpaBHa
HeIpelu3HOCT 0BOJU [0 TOTa fia ce MPaBUJIO O KPUBUYHO] OJTOBOPHOCTHU
MOJKe UCKOPUCTHUTH U TPeOPMY/IMCATH Y OCHOB MOJUTHYKE OJTOBOPHOCTHU
weda gpxxase. Tako ce o cBUM GOPMaTHUM eleMEHTHUMA KPUBUYHO /JI€JI0
,Bejen3zaje‘ MoXxe TpeTHUPATH Kao OCHOB KPUBUYHE 0 roBOpHOCTH. MehyTum,
KaKO y TIOTMTUYKOj UCTOPUjU HUje OUIIO cydajeBa ocyze 3a Beleu3szajy,
pasnuyUTe MHTepIpeTalyje HaBOJe Ha 3aK/by4yaK Ja ce Ty KpHuje uzeja
MOJIUTUYKE OATOBOPHOCTH Lieda ApkaBe. MiameHaMa ¢ppaHuyckor YcraBa 2007.
roJviHEe YKUHYTA je OAITOBOPHOCT TpeficeiHNKa Pemny6iuke 3a ,Benensmajy”
U yBesieHa MoryhHoCT fa nmpejceaHUK Oyzie pa3pelleH 3a BpeMe Tpajama
MaH/|aTa CaMo y C/Iy4ajy ,TIOBpe/ie JyXHOCTHU KOja je O4uIIeJHO HeCTojuBa“ ca
BplIeeM werose pyHkuuje. HapnexxHocr 3a paspeliewe nma Hanyonanna
CKYMIITHHA Koja 3acesa Kao BpxoBuu cyp (un. 68 Ycrasa). [Toctynak npeg,
BpxoBHUM cy/loM MOYXe TOKPEHYTH jejaH oJ, TaplaMeHTapHUX JOMOBA, 0 YeMy
oMax oJJiy4yje U Apyry JOM NapjaMeHTa. Y 0BOM NIOCTYNKY BpxoBHUM cyzoM
npejcenana npejacefHUK HapoaHe ckynuiTuHe, a 0 paspeliewny oAaydyje
Y POKY Of, Mecel JjaHa, TajHUM riacameM. CBe ofTyKe y IMapjraMeHTapHAM
JoMoBHMa U y BpxoBHOM cyny moHoce ce nBorpehunHckom BehrHoOM riacosa
(Halder, 2007: 1-11).

AMepHYKH yCTaB Ca/ip)KU BPJIO LIMPOKY GpopMyIalyjy y orjiesy AomMera
KPUBHUYHE OJTOBOPHOCTHU INpefcesHrKa. OCUM HajTe)Xer KPUBUYHOT Zesa
- M3Jaja ¥ KPUBUYHOT JeJla MIpUMakba MUTA, Ka0 MHKPUMUHHCaHe pajibe
HaBeJeHU CY U, JPYI'Y TELIKY 3JI0YMHU U KPUBUYHA Jena‘. Unak, nepununmja
»3JI04MHA" OCTasa je CrIOpHA Y aMepUyKoj mpaBHoj Teopuju. dunema je y
cnepehem: fa 1M ycTaHOBY MMIIMYMEHTA IIOCMATPATH K0 MOTUTHYKO OpPYIKje
WM KaO UHCTPYMEHT OIpaHUYeHOT JoMeTa, MM Ia y3UMaTHu Kao Cpe/iCTBO
KOje ce KOPUCTH CaMO MPOTHUB 37I04MHA onTy)XHuBuX y Common law cuctemy?
YuHu ce fa je HajIMpy JepUHULMjy MTHKPUMUHMCAHE Pajibe, Koja IIpeJCcTaB/ba
OCHOB 3a AucKBanuprKauujy meda gpxase, gao llepang Popa 1970. rogune:
»/1e10 MO JI0XKHO UMIIMYMEHTY je CBaKO OHO /ie/io, O4HOCHO CBe OHO LITO y

y ocTBapuBamy QyHKI[Mje Kao OCHOB 3a OMO3MUB, JOK y JleMokpaTckoj peny6munu KoHro
Ycras (2005, peB. 2011) npeaBuha fa npescefHUK MOYKe OUTH OMO3BaH 360T , HETIOLITOBakha
rnapsaMeHTa“ u ,MOBpejie 4YacTH U nourtermna’. Y aHrmopoHCKUM appHUYKHUM 3eM/baMa
npejceHUK MOXKe OMTH OTO3BaH 360T MOHAIIaKka Koje JOBOAH MU je BepoBaTHO zAa he
JOBECTH ;0 OMaJIOBa)kaBaka MJIM HapyllaBawa GyHKIHje npeace sHUKa. CTUIHO je y HeKUM
JIATUHOAMEPHUYKHUM Jp)KaBaMa y KOjUMa OCHOB 3a OIO3UB MpeJceSHUKA MPeCTaBIbajy
AKTH KOjU ,,030U/bHO YIPOXKaBajy 4acT unu 6e3bepnoct Hauuje (Yune, 1980, pes. 2021)
MM KPLIEHE YCTaBa U Mellawe y Oyner gpxase (bpasui, 1988, pesugupaH 2017) (Abebe,
2022:13-16).
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oxpehenom mcropujckom TpeHyTKy Behuna y [IpeacraBHrYKOM fO0MY cMaTpa
takBuMm“ (Davis, 2017).

TepMuH ,uMIUIMeHT" UMK gUCKBaTUdUKALMja 03HAYaBa GopManHy
npouenypy Noju3ama ONTYXKHHUILE Y KOjoj 3aKOHOJABHO TeJI0 MOXe [a
paspelIu ca Ay)XHOCTH Lieda Ap)KaBe, BUIIET 3BAaHUYHUKA U CyJUjy 360T
KplIema YcTaBa uiu 3aKoHa. CBpXa MMIIMYMEHTA je /1a ce JO3BOJIM TOKpeTatbhe
KPUBUYHOT TIOCTYTIKA TpeJ, CYAOM IIPOTHUB JOTHYHE 0cobe, ajiu Y MPAaKCH He
MOpa HY)XHO [ja Ipou3sBeJie TakaB ucxof. MehyTum, cympoTHO M3BOPHUM
HaMepaMa yCTaBOTBOpAllA fla OH CJIY)XU 3a YKJIamame ,KpUMHUHaIaua“ ca
dyHKIIMje, MMITMYMEHT Ce KOPUCTH Kao eprKacaH MHCTPYMEHT 3a pelllaBaibe
oapehene monuTHYKe KpHU3e y KOjoj je aKTyeJIHU NpeAceaHUK HU3ryOHo
nogpuiky y 6upaukom teny (Ginsburg, Huq, Landau, 2021: 83).3 AmMepuuku
ayTOPH CKJIOHHM Cy HU/leju TBOpalla YcTaBa M padyMeBamy Ja Jesia MOoAJI0XKHa
UMIIMYMEHTY YK/bYy4Yjy ,3/10ynoTpebe MPOTUB Ap)XaBe“ KOje Cy aHAaJIOrHe
CBOjOM HAaMEPOM U MOBPEIOM OHOME IITO Cy OCHUBAYH CMATPAJIH CYIITHHOM
IpxxaBe. Y mpakcu, MelyTHM, OpUTMHATHO U TEOPU)jCKO CXBaTatbe UMITUYMEHTA
¥ KpUBHUYHE OATOBOPHOCTH TIpeJiceHUKA HUje MMaJIo CBOje YIIOPHUILITE, UTH
npeyu3HUje, 0Baj MONHU YCTaBHU MEeXaHM3aM BPJIO PETKO je OO CTaB/baH y
noroH (ciay4ajesu [loncon, Hukcon, KnuuToH u aBa myrta Tpammn). YmecTo
MPUKJ/Iakaka ,XaMHUITOHCKOM® pasyMeBalky UMINYMEHTA, IPeoBJasaia
Cy YI/IaBHOM y)Xa ajTepHaTHUBHA TyMauerba. Y MPaKCH Ce TO TOTBPLHUIIO
TOKOM MOCTYTKa guckBanudukanuje Jonanga Tpammna (2019. 1 2021), Kaga
je pacrpasa o0 TeIKWM 3/I0YMHUMA U UMITMYMEHTY MOCTasa jour KoHPYy3HHja
(Ginsburg, Huq, Landau, 2021: 112). HakoH ABa 1 1m0 BeKa oJCycTBa mpakce
y IpMMeHU UMIIMYMeHTa, aKkTyeaHU npejceaHuk Cjeaumenux /Ipxasa je
je LMHM IPOTUB KOTA CY Y KPATKOM POKY IIOKPEHYTa /1Ba ITOCTYIKa UMITUYMEHTA
Ca HETaTUBHUM HCXO/IOM, Tj. 0f0UjambeM."*

13 TlocMaTpaHO KPO3 MCTOPUjCKY MEPCIEKTUBY MHUCAa aMEPUYKOT YCTaBa MHOTH
Cy UMITHYMEHT OIMKCAU Ka0 ,HajMohHUje opyKje Y MOJTUTHYKO] OPY>KapPHUILH, OCUM
rpabanckor para“. Jeman oz aytopa Pesepanuctuyukux cnuca, AjekcaHzap XaMHUITOH,
HAIIMCAOo je 13 ON03UB Tpeba Aa ce O HOCH Ha OHA , KPUBUYHA JIeJ1a KOja IIPOM3HJIa3e U3 JIOLIer
B/Ia/lakha jaBHUX GYHKIMOHEDPA, VJTH APYTUM PEYUMA, U3 3/I0YIOTpebe VT HapyIlaBamba
jaBHOT MOBepema’, a TAKBA Jejia UM Pajiibe, HaKO Ce MOT'Yy Ha3BaTH ,TOTUTHYKUM", OHA
ce 0JHOCE Ha HerocpeHy noBpeny camor apyursa (Ginsburg, Huq, Landau, 2021: 109).

14 Toxom npsor umnuumenTa (2019) Jouang Tpamm je ocnioGohen 3a geno 3n0ynorpete
II0JI0)Kaja TaKo LITO je 48 ceHaTopa IJ1aca’o ,3a“ OI03UB, 0K CY , IPOTHUB" OMJIa 52 CEHATOPA,
oz moTpe6GHUX 67 T1acoBa KoMnKo u3Hocu ABorpehuncka sehuna. 3a geno oncrpykiuje
Konrpeca ,3a“je rmacaso 47 ceHaTopa, 10K je ,lIPOTHUB" 0r03uBa 610 53 ceHaropa. Jlpyru
MMITMYMEHT je 3a TpeAMeT UMAo JIeJIo ,IOACTHULIA e HacK/ba“, 0 yeMy ce CeHaT usjalnmbaBao
2021. TOgMHE Kaja je HoBU npeacenHuk Beh crynuo Ha gyxuocr (II. Bajaen), u y oBom
c/y4ajy HUje nocTurHyTa ABoTpehuucka Behnna rnacosa. Mehytum, apyru umnudmenT
npotus /Jl. TpaMma nMao je jacaH L1k 1a CIPeYH BeroBy HOBY KaHAUAATYPY, LITO YKa3yje
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Y nmorjiezy npaBHUX NOC/IeIMLIA KDUBUYHE OJTOBOPHOCTH TpeJceJHUKA
HeTIOCPeJHa IToC/IeIMIIa je OTI03WB MJIN pa3pellene ca AY>KHOCTH, IOK JpyTe
nocjefyie, Kao Ha IpUMep, YTULAj Ha U300pHA U gpyra MOJIUTHYKA MPaBa
ureda ZpiKaBe Koju je cMetbeH ca pyHKIMje HUCY yBek npeaBulhene. Melytum,
MMa IpHUMepa, Kao LITO je TO C/Iy4aj y AyCTPHUjH, Ia HAKOH CMeHe IpeJiceiHUKa
YcTaBHU cy[ MOXKe 1a HAJIOXKH TPUBPEMEHO OAYy3MMatbe ,IOTUTHYKUX MpaBa’
aKo nocToje moce6Ho orexxaBajyhe okonunoctu. Y [omckoj, Takohe, crierujanuu
CYZ, KOjH je HaJJIe)KaH 3a TaKBa IMUTakha MOXKe, ITIOPeJ OIT03UBa ITpeficelHMKA ca
byHKIMje, MPUBPEMEHO /1A Ta TUIIK ofpeheHrX MOMUTHYKHUX TTpaBa (onura
OUCKBanudpHKalHja 0 KaHAHUIOBakha Ha MIEPUOJ, 10 JeceT rofuHa, 3abpaHa
npey3uMama ogpehennx ¢pyHKIMja y ZaTOM NEpUOAY U OJy3UMambe OpAeHa
Y APYrux MoYacHuWx 3Bama). Y CiaoBaukoj u Yewrkoj ocoba yKIomeHa ca
npeacegHNYKe QYHKIIMje Kao pe3y/ITaT HOCTYyIIKa ON03KBA TPAjHO I'yOU MpaBo
Jla ce KaHAMJYje 3a MpeiceJHUKA, aTM MO)Xe OUTH KaHAMJAT Ha OUJIO KOjUM
Ipyrum nsbopuma; noK je y Pyckoj Pemepauuju cMereHOM Tpeice THUKY
3abpameHo Ja ce KAaHAHWAYje caMO Ha Mpejce JHUYKUM M360pHMa Koju Cy
pacIMcaHy HaKOH HeroBor CMembUBama ca GpyHKIuje.

Y yCTaBHOIPABHOj TEOPHjU Ce UCTHUYE A OU MpaBHA MPELU3HOCT Y
norjiefly OATOBOPHOCTH HYJMJIa M3BECHOCT U 0Oecxpabpua MOMTUTHUYKe
3noynotpebe. [Tpakca je, mehyTum, mokasana ga je oBako UIMPOK YCTAaBHU
OCHOB 33 KPUBUYHY OJTOBOPHOCT IpeJcefHUKA penyl/IrKe ca HejaCHOM
caJp)>XMHOM OHO pasJior Ja ce MOCTYIaK Oono3uBa peTko nokpehe. Yriasnom
cy nabaBU U HejaCHU CTAHAAPAY Y IEMOKPATCKU HEePa3BHjeHUM CUCTEMUMA
IOBOAVITY [0 TIOTUTUYKHX UMILJIMKAIlMja KPO3 CMeHY IpeJceJHUKA KOjU Cy
W3YTyOHIH OMY/IAaPHOCT MK TIOTUTHYKY oA puuky Baactu (Ginsburg, Hug,
Landau, 2021: 144).

6. YcraBHa peanHoct y Cpouju

[MuTame mpes, KOjuM ce Hana3uMo jecte cienehe: ga nu je moTpe6GHO
MemAaTH YCTAaBHY OpraHu3anujy Baactu y Penybanuu Cpouju ca nusmbeM ga ce
KJIaATHO paBHOTe)XXe BpaTH Y OKBUpe IapJaMeHTapu3Ma ca yHalpe/ Io3HaTuM
nonmuTUYKUM Iedom ersexyruBe (mpepcefHUK Braze) wnu je [OBOBHO
ouyBaTH GpOpMasTHU OKBUP 3a MOJUTHUYKY aJT€PHALNjy YHYTap U3BpILHE
BiactH usMely npeacennuka Penybnvke u npencennvka Brnage? Tewko je Ha
OBO NMHUTabe JATH IPELU3aH O4I0BOpP, jep je HeMoryhe KOH3UCTEHTHO OPaHUTH
jeZaH yCTaBHHM MOJE a /1 ce TIPUTOM 3aHeMape MOJIUTHYKH OGHOCH U (He)

Ha CBPXY U /b UMIIMYMEHTA KAaO YCTAaBHOI' M€XaHMU3Ma 3a 3alITUTY YCTaBHOT IOpE€TKa
(TMpeyzseTo 19. 03. 2025).
https://constitution.congress.gov/browse/essay/artll-S4-4-9/ALDE_00000035/ ; https:/
www.govinfo.gov/collection/impeachment-related-publications)
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pa3BUjeHa NMpaBuJIa MMOJUTHYKE UTPe y HOBOM BuliernapTusmy (Peji¢, 2019).
Ortyza je moTpeGHO HajIipe carjiefaTH MOTEHIIMja/THA YCTaBHA pellerha Kpo3
BUXOB pOpPMaTHY H3pa3 M YCTaBHA Hayesla TIOCMAaTPATH y KOHTEKCTY 3aXTeBa
3a QYHKIIMOHMCabe MpaBHe ApkaBe. [IoToM ce MOT'y TPOjeKTOBATH pellerha
yBa)kaBajyhu T3B. )KMBH YCTaB U Ber0OBO NOJIMTHUYKO 3HaYehe Ha OCHOBY KOTa
ce MOry Pa3BUTH pas/JIM4YUTA IMPaBHUJIA UTPe MO UAEHTUIYHUM GOpMaTHUM
OKBHPOM.

C 063upom fa cy 06a Mmoeia mpoduIrcama OBe yCTaBHEe MHCTUTYLIH]e,
yHapJaMeHTapHu" ¥ , iebucyutapHu’ npeacenuuk ([ejuh, 2011: 146-152), Beh
Halll/Ia CBOje yTeMeJbee y eBPOIICKMM yCTaBUMa, IIJleIMpahe 3a jeZlaH Of, [1Ba
nonyheHa Tpe6ano 6u 3aCHOBAaTHU Ha apryMeHTALMjh O HHCTUTYLMOHATHOJ
CHa3| ¥ cTabunHocTu Baacty y Cpouju. Y ofHOCHMA ZBa TPaHe MOMTUTHYKE
BJIACTH, 3aKOHOZIABHE U U3BPILHE, JIETNC/IATUBA je y Behoj Mepu O1ia M31oxeHa
epo3uju PpyHKIMOHA/THE MOhHM HEro 1ITO je TO 6O CAy4adj ca HOCHOL[MMA
M3BpIIHE BlacTU. ToMe y IIpujIor roBopu JoMuHauuja Brage y mpouecy
WHUIMpamka 3aKoHa, Npu dyemy HapopgHa CKynumTHHA HHje KOPHUCTUIIA
MHCTUTYLMOHA/THe MOTYhHOCTH /Ia 0java MO3HIHUjY TYTEM PACIIONIOKUBHUX
ycTaBHUX MHCTpyMeHaTa.' [lapramenTtapua Behuna y HapogHoj ckynurruau
ce MpeMa M3BPIIHOj BJIACTH NOHANIAJA , TOJAaHUYKH, TAaKO IITO je 6e3 pe3epse
MpHUXBaTajia He caMo BJaJHHe IpeJJore 3aKOHa, Beh U beHe mpegJjore 3a
crpoBoljele XMTHHX MOCTYIAKA 3a JOHOILIeke 3aKoHa. KoHauHo, HUje HA
JIerucaaTypa Huje mpejy3esa Kopake 3a jayake NapjaMeHTapHe ono3ulluje,

15 Y nomahoj mpaBHOj 1M TepaTypH yCTaBHU IPAaBHUIY HaYe THO UMajy yjeAHAUYEH CTaB O
TOMe IlITa IIPe/ICTaB/ba lied AP)KaBe y OPraHU3aLIOHOM MOJe Ty Iofieie BiacTu. MapujaHa
[Tajpanunh ncTHYe acmeKT MOCTeNeHOr OrpaHUYaBaka BilajapeBe BJIACTU A0 HaCTaHKa
napJaMeHTapHe peny6IrKe Y KOjoj MY je ToBepeH feo mocioBa nsspiuHe Biaacty ([ajpanyuh,
2014: 228). CraB Parka Mapkosnha je ga ca nmojaBoM MeLIOBUTHUX CHCTEMA ,lIPECeJHUK
peny6IiHiKe, KOjH je HerlocpeHO U3abpaH of, cTpaHe GHpaya, MOCTAje ¥ CTBAPHHU BPIIKIIAL,
nsBpurHe Bractu” (Mapkosuh, 2008: 319). llled gpxaBe Koju npencTaBba APXKABY ,Kao
NIpaBHY, IOJIUTHUYKY U COLIMja/IHY LieJINHY", Mo Muubewy Jlparana Crojanosuha, je
oNuveme ApyKaBe Koje udpakaBa U weHo jeauHcTBo (Crojanosuh, 2013: 379). [Ipema
peunma Cio6omana Opnosrha oH je cumbo11, ,KOMe Ha je JHOM ITOJTy IPUIAZa TeK genuh
M3BpILIHE BJIACTHU" aKO je ped 0 eBPOIICKUM MOHApXHjaMa, UJIH Y)KMBA CBY U3BPLIHY BJIACT,
Kao y npezaceaHun4koj peny6nunu (Oprosuh, 2018: 237). [To munubewy [lapka Cumosrha
eBoJIylLlMja Map/JiaMeHTapH3Ma JoBeJia je A0 ,HeroBor IpujiarohaBama MOTUTUYKUM
IIpUJIMKaMa“ KOje ce pa3/IUKYjy Of OHUX Y TPaJULIOHATHOM eHIJTIECKOM MOJIeJTY, T1a Ce TaKO
MemaJla ¥ OCHa)KHUBaJjia Mo3uiyja weda gpiKkaBe Kao ,penpe3eHTaTUBHOT Jiejld U3BPIIHe
Bractu (Cumosuh, Opnosuh, 2023: 599).

16 JenaH of wux je MoryhHoCT mosuBama rpalhana Ha 3aKOHOAABHU pedepeHIyM Y HEKOj O,
nonyheHux Gopmu: npeTxonHU, HAKHAJHU U CaBeTOLABHU. HapouunTo je MHTepecaHTHO
na CKyHIITHHA HYUje CTaB/bajla Ha AHEBHU peJi HApOoJHe MHULMjaTUBe Tpabana, unme je
napiameHTapHa BehuHa y cBuM seruciarypama rocije 2000. TogUHe LOBOgUIA cebe y
IIOTIYHY 3aBUCHOCT OJ BIAJUHUX IIPeJJIora 3aKOHa.
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yrMe 61 UCTOBPEMEHO Ojavyasia CBOj MHCTUTYLIMOHAIHH MOTEHIIHjasl TpeMa
er3ekyTuBd. He camo fa HUCY yCTaHOB/FEHU T3B. ONMO3UIIMOHU JAHU WU
JlaHU pe3epBUCaHU 3a 3aKOHCKe ITpeJjiore MapjaMeHTapHe MakbuHe, IITO
MpezCcTaB/ba CBOjeBPCTAaH BEHTUII 3a ,APYro MULLI/beHe , Hero cy ogpehenu
MHCTPYMEHTH KopuirheHu ypaBo ca ujbeM Aa ce MatbUuHU 04y3Me MoryhHoOCT
ydenrha y mapsaMeHTapHUM pacipaBaMa Koje Cy IPeHOCU U MeUjU ZUPEKTHO
(Ha mpumep, ,KuIIA“ aMaH/AMaHa Koje je mogHocuaa Behuna Ha npepore
3aKOHA WMJIM YCBajame JeceTHHe 3aK0Ha, YK/byuyjyhu u 3akoH o Gyiery, 6e3
pacrpase).

HenocpenHo nsabpanu npeaceqHUK PernyGrKe je yCTaBHO pellemme
y HaLlMOHAJIHOM IIpaBy o7 yBohemwa BUIIeCTpaHaYja JeBeseceTHX rojuHa
npouuior Beka.” TokoM Bullle ofi, TP JelieHHje TOCTojala je, ca He3HaTHUM
OJCTyINameM, TeH/IeHIIYja allCoTy THe IOMUHaLMje TpeAcefHUKa Pery6inke
He CaMoO y OKBHUPY U3BpLIHE B/IacTH, Beh ce OHa MpoTe3asia ¥ Ha 3aKOHOAABHY
Bract. Op usbopa akrtyenHor mpencegHuka CpOuje 2017. ToguHe OBa
TeHIeHI[Hja je TIpepaca y O6/IMK TUYHE BIAaCTH, Koja 61 MOTJIa Jja ce CBPCTa
y ,yCTaBHe JUKTaType“, Kako ux je Ha3Bama Cuguu Ckeu (Skach, 2007).
HenocpeaHo nerutumucanu npenaceqHuk Perny6/vke, Koju je MICTOBpeMEHO
Boha HajcHa)KHMje MOMUTHYKe CTPaHKe (M HAaKOH pOPMATTHOT NMPenyuITaha
MapTHjCKOT BOHCTBA), cBOjy Moh je mpeivo Ha cBe TpH rpaHe BaacTu. [IpoTHBHO
yCTaBHUM OBallhewnMa, Ipey3eo je yaory meda erseKyTuse, Kao u imeda
nmapjaamMeHTapHe BehuHe, mTO je y KpajibeM pe3ynTUpaso yTULdjeM HA
MpaBOCY/He OpraHe Koju HUCY MOTJIU Jja le/1yjy CaMOCTa/IHO U HeIIPUCTPACHO
jep M3BPILIHA M 3aKOHOJaBHA B/IACT HEMAjy HUKaKBY OJITOBOPHOCT 3a OJICYyCTBO
yCJIOBa 3a Jie/IoBake He3aBUCHOT CYACTBA.'®

YcTaBHM OCHOB KpPHUBHYHOIIPaBHE OATOBOPHOCTH IIpeJiceHUKA
Peny6uke, uspakeH Kpo3 onuty bopMynanujy gena ,moBpene Ycrasa“, y
CTBApHOCTH je OHO Mpe3eHTOBaH jJaBHOCTH FOTOBO Ha JJHEBHOM HHUBOY. Tako
je mpencenHuk PenmyGnuke npencenaBao cepnuuama Bnaze, npenceaHuk u

17 Hemauku ayTop K. bejme orBapa HOBM morsies; Ha HICTOYHOEBPOIICKe IeMOKpaTHje Kao
yaedeKkTHe f1eMoKpaTHje”, y KOjiMa OMacHOCT HACTaje jep He MOCTOj| TPAAULHja MapTHjCKOT
CHUCTEeMA, OJJHOCHO OHaA ,jolI HHUje eBonyupana’. [lopexn PymyHnuje u CrioBauke, Cpbuja je
3eMJba Y K0jOj HOCTOjH ,pIyKTyanyja 6upada” mof, yTuajeM NOMyJIUCTUYKUX IPyIIa Koje
JOTIPHHOCE HeCTAabMIIHOCTH MapTHjcKor cucreMa (Beyme, 2018: 41).

18 Mapa je o6um ¢popmanHux ycraBHUX oBnamhera npegceguuka Peny6iauke Cp6uje
OrpaHMYEHUjH Y OZHOCY Ha npeaceaHmKa Pycke Pegepanyje (M Spyrux moCTCOBjeTCKUX
perny6inKa), ©Ma MecTa 3a ynopehuBame HAalMOHAJHOI CHCTEMA Ca T3B. Cylep-
Mpe3uJeHLIHjaTu3MOM MTOCTCOBjeTcKor Tuma. ,Cyneprpence iHUYKO BohcTBO® foBOAH 1O
3aTBOPEHOT KpyTa LleHTpaIn30BaHe KOHTPOJIe Hajl CBUM IrpaHaMa Biactu. Moh napiameHnTa
je orpaHUYeHa ca HeCTAaHKOM edHKacHe ONO3ULMje, JOK CY CYLOBU IIOAJIOXHU YTULAjy
nsBpirHe BiaacTu. HesaBucHu Meauju u cno6oga nHbopMucama Cy yryLUleHH, 0K je
LWBHUJTHO SPYIITBO MOJ, MPUTHUCKOM BiacTH (Linn, 2006).
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4yIaHOBM Brlazie cy octaBKy mogHOCHIN Y jaBHOCTH pedepupajyhu cBojy ogjaHoCT
MpeiceITHUKY U HeTr0BOj TIOMUTHUIIH, TIpeice THUK Pery6vke je HajaB/bHUBAO,
OTBapao M y4YeCcTBOBao y peanusauuju Hajsehux wmHbpacTpyKTypHHX
npojekara (MpBU U OCTAJIM MUHUCTPU YUHHJIU CY CAMO HEroBy CBEYaHY
IpaTky), JOK CY MOCAAHULM CKYMIITHHCKe BehrHe TOBOPHUIY KOPUCTHIH
WCKJbYYMBO 3a MCTHULakbe TPeCceJHUKOBUX yCIexa (eKOHOMCKHUX, MOTUTHYKHUX,
mehyHapoaHux), a cyauje YcTaBHOT Cya Cy CBOjy aKTUBHOCT TOTOBO YMPTBHUJIE
M aKTHUBHPAjy Ce caMo KaJja TO Of, ’bMX 3aXTeBa U3BPIIHA B/ACT.

['naBuu mpobrem, mehyTrMm, €)ku y TOMe LITO Ce YCTaBHU MeXaHU3aM
OIo3MBa npejceAHUKa Pemy6irKe TeLIKO CTaB/ba y MOTOH, LITO MOTBphyje
1 yIIOpeZHOIIPaBHO MCKYCTBO €BPOIICKUX 3eMasba.’” PopmasHa npouesypa
puckBanupukanyje, Koja je npeasuhena Ycrasom Cpb6uje, penatuBusyje
KPUBHUYHY OZTOBOPHOCT jep O ,MoBpeAy YcTaBa“ KOHAYHY OJJIyKY JOHOCU
nBorpehuncka Behuna unanosa Hapopue ckymmrtune. Yak u kajga 6w,
XUMOTETUYKH, YCTaBHU CYJ, YTBPJHO A MOCTOjU IPaBHA OJTOBOPHOCT IpeJ-
CeHUKA, MOMUTUYKa BehrHa y map/iaMeHTy MO)Ke GMTH IPOTUB pa3pellemna.
360r TOra ce OBaj YCTaBHM MeXaHHW3aM MOeE CMATpPaTH CUMOOTUYHUM
JMokprhemM“ 33 MexaHM3aM BIACTHU KOjU AOMYILITA MpPeACeIHUKY A U3/Ia3u
M3BaH CBOjUX yCTaBHUX oBalrhema. [IpaBHa npoueaypa onosuBa HeMa Yak
HU 00€eJie)Xje TpeBeHTUBHOT MHCTPYMEHTA KOju 01 MOrao Jja iefiyje y CucTeMy
y KOMe JOMUHHPAjy HadeJla IpaBHe Jp)XXaBe.

YcTaBHa mepCrieKTHBA y HALMOHAJTHOM IpaBy Morna 6u ga Gyne
carjefiaHa Kpos3 OIIHjy ,MapJlaMeHTapHOT MpeJcelHUKA", KOju 61 MOrao sa
MpeACTaB/ba KOHTPATEr y U3BPIIHOj BJIACTH U Ja Kao HEyTpajHU apOuTap
yCIOCTaB/ba MOTPeOHY PAaBHOTEXY IIPeMa 3aKOHOAaBHOj Bi1acTH. OBa OTO®mA
6 y TOM C/Iy4ajy MopaJja Ja npejy3Me HHHULUjAaTUBY IIpeMa BlaAu, YuMe
6u ce MpaBUJIa TIOJUTHYKE UTPE BpaTHJ/Ia Y MUPHHje BOJe MapiaMeHTapHOoT
MozeJia To/iejie BIacTH.

7. 3aK/bydaK

Y penaTuBHO KpaTKOM BpeMeHCKOM uHTepBany Cp6uja je ZoXXxuBena JBe
yCTaBHe IpoMeHe U ofpeheHe monuTuyKe TpaHcpopMmanyje Koje, HAXKAIOCT,
HUCY JOIpHHEeJ e pelllaBaly yCTaBHE MO3UllUje NpeacesHUKA Peny6inke
U IBeroBe IpaBHe OATOBOPHOCTU. Maza je 3a U3HOIIEHme apTyMEeHTOBAHUX

19 Y Yewrkoj je 6uo nokyuuaja ga ce npeaceHuny Kiayc u 3eMaH o308y Ha OATrOBOPHOCT,
anu Ge3 ycrexa, Y centeMOpy 1993. rOAMHE PYyCKHM YCTaBHU Cy/ PaclpaBbao je o
OJrOBOPHOCTH NpeacesHUKa b. Je/prinna 360r yruiiaja Ha 3aKoHOZaBHY BiaacT. MehyTum,
OH je cycnieHzioBao paj Cyza Ha 18 MeceLH JOK HUje 3aBPLIKO Ca ,[IPeIlaKoBakeM” cacTaBa
uctor Cyza. Y MapTy 2004. TOAVHEe JTUTBAHCKH YCTaBHHU CYJ, [103Bao je Npejcel HUKA
Ponanpa INakcaca 36or onTyx6e 3a KOPYMIHjy, IITO je TUTBAHCKU mapiaameHT, Ceunwm,
IIOTOM IIOTBPAMO U M3PEKA0 My Mepy omno3usa ca gyukuuje (Trochev, 2008).
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3aKJ/py4yaKa MOTPeOHO Ay)Ke NMPAKTUKOBame IoJeJie BIACTH U Ooraruje
MOJIMTUYKO UCKYCTBO Y BULIECTPAHAYjY, Y OBOM TPEHYTKY MOXXe C€ HAaUMHUTH
oapeheHM Mpecek M M3HETH CTAaBOBHU O YCTaBHOj OpraHU3auuju B1acTH. OCHOBHO
mosia3uuITe Tpeba TPAKUTH Y MEXAaHU3MY IOZieJIe BIACTH KOjH TPAXKH U3/1a3
3a mpeBasuaXeme croposa uaMely pasnnunTux nonuruukux Behuna. Kaga
TeH3Hje HapacTy, MOMYT ,,eKCIpec JIOHIIA®, pellierhe €KUY ,BEHTUTY , 0OZJHOCHO
y MPOHAJIA)Kely OHOT YCTaBHOT YMHHUOLA KOju he MMaTH neruTumManujy 3a
,OPYro MULUbewe . Y TPaAULIMOHAIHUM CHCTEMUMA Ca ,,TapJlaMeHTapHUM
IpeceJHUKOM OBaj MeXaHHU3aM ce MO)Xe Hahu y 6MKaMepasiHOj CKYNIUTHHU
Y IpyTOM oMY Koju 06e30ehyje HemonMTHYKo npeacTaBHUIITBO (110 TPaBHITY
TEPUTOPHja/IHO) U THMe OTBApa OIMLHjY 3a ,Apyro muuubemne’. Y Cpouju,
mehyTum, oBuX ycoBa Hema, Maza He Tpeba 0A0ALMTH HJEjy TIOCPeSHO
n3abpaHor npejcefHUKa Perry611Ke y yc10BMa MOHOKaMepaJiHe CKYIIITHHE.
Ca mpyre cTpaHe, ,[1/1IeGUCHUTAPHU" TPeiceJHUK HUje HeyTpaHU apouTap y
MOJIUTUYKOM OKBUPY PaljMOHAIM30BaHOT NapiaMeHTapu3mMa. Ca JoOMHHaLUjoM
M3BPIIHE BJACTH U CHOKHUM 11eOM JIp)KaBe, peasiHa je OmacHOCT Of, TIOTIYHOT
PYHHHMpama MapjaMeHTa KOjH je YrylleH ,y 3arpJbajy” U3BpIIHE BIACTH.

YctaBHa peannoct y Cp6uju je TakBa Aa ce A0 Caja HUCY MOTIH
jaCHO YTBPAMTH HMHCTUTYLHWOHAMHU, Beh camo mepcoHanmHu HOCHMOLM
Bnactu. ,[lepcoHanusaimja“ Bractu O6uia je M3parkeHa HA [BAa HAYMHA:
IIPBO, KAa0O OTBOPEHO IIpEKOpauele U y3ypIupamwe BIACTH, U APYro, Kao
,Iy33jyha“ uHCTpyMeHTaIM3a1Mja YCTABHUX MeXaHW3aMa Of CTPAHe jeTHOT
eKCIIOHEHTA U3BPLIHE BJIACTU KOju o0jeUIbaBa JIMYHU ayTOPUTET U Moh
MOJIMTHUYKe MapTHje. Maja ce Ha MPBU MOIJIe] YUHUA KAO HUAeATUCTUYKHU
IPHUCTYII, MTOTPeOHO je HAUMHUTH KOPAK y MpaBly OCHa)XMBamwa Haponue
CKYMUITHHE KPO3 HHCTPYMEHTE 32 FeHO GYHKIIMOHA/THO U jaYatbe YHY TPALlibe
CTPYKType. Y IpHJIOT OBOM HJe U apryMeHT ga 6u HapogHa ckynumtuHa
MOT/Ia ia C/TY)KH 33 YPaBHOTE)XaBabe MOTUTHYKUX CyK0o6a YKOTHKO 61 rmope,
HaJlJIeXXHOCTHU Ja GMpa v KOHTposuile Brazy, obra v HafieXXHOCT fa 6upa
npencenuuka Peny6nuke ca ogpehenum crenenom yueirha y ucnuruBamy
beroBe KpUBUYHOIIPABHE OJrOBOPHOCTH (MOCTyMaK UMITMYMeHTa). Bpahamwe
TPaAguIMoHanoj GopMH mMapramMeHTapu3Ma MOr/IO OU Ja JompuHece
O)XXVBJ/baBalby Havesa paBHe Ap)XaBe. CKyNUITHHA OM MOBpaTH/Ia MO3ULUjY
BPXOBHOT IPeACTaBHUYKOT U 3aKOHOZABHOT OPraHa, JOK 61 erseKyTuBa Guia
BpaheHa y okBHpe ap/iaMeHTapHe paBHOTEXe, IIPU YeMY [ieJIOTBOPHOCT BiIajie
He 6U G1JIa yrpoXKeHa.
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DIRECTLY ELECTED PRESIDENT OF THE
REPUBLIC AND HIS CRIMINAL LIABILITY

Summary

Conceptualizing and defining the executive power, particularly the presi-
dency as its primary exponent, is a pressing issue in constitutional systems that
have adopted the third model of power organization, known as the semi-presi-
dential system. This challenge emerges from a justified apprehension regarding
an overly strong executive branch and the attendant risks of systemic deforma-
tion into a personalized, unlimited, and arbitrary rule. The direct election of the
president confers upon that office a legitimacy that is inherently stronger than
that of the parliament, whose authority is essentially an aggregate of individually
elected parliamentarians.

In the national legal framework of the Republic of Serbia, the direct elec-
tion of the president is a constitutional solution introduced with the advent of
civic constitutionality and pluralism during the 1990s. Given the absence of a
tradition involving a political system characterized by equitable rules between
the government and the opposition, this modality led to a deformed constitu-
tional democracy. Despite certain fluctuations during this period, there was a
discernible tendency toward strengthening the role of the president and, at times,
even achieving his absolute dominance over the executive branch as well as in
relation to the legislative and the judicial branches. Since the election of the cu-
rrent president in 201y, this trend has evolved into a form of personal power that
might be categorized as a “constitutional dictatorship.” The directly legitimized
president, who concurrently serves as the leader of the most influential political
party, has extended his authority over all three branches of government. Con-
trary to constitutional provisions, he has assumed the roles of both head of the
executive and leader of the parliamentary majority, ultimately exerting influence
over judicial bodies that are unable to operate independently because no branch
of government is tasked with establishing the conditions necessary for an auto-
nomous and impartial judiciary.

The legal accountability of the president, as a fundamental republican
principle, fails to yield the desired effect even in more developed constitutional
democracies. The formal framework for holding the head of state accountable in
Serbian national law suggests that the criminal accountability of the president
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for the gravest offense, namely “violation of the Constitution,” is too readily su-
bsumed under political accountability, as it is determined by the parliamentary
political majority. When one considers the underdeveloped structure of the Serbian
parliament, characterized by a weakened and largely ineffectual opposition, as
well as the absence of the requisite conditions for the operation of an independent

judiciary, it becomes apparent that the procedure for removing the president of
the Republic is entirely unfeasible.

Keywords: separation of powers, president of the republic, direct election
of the head of state, legal responsibility of the head of state.
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08UX, Yy NPABHOM HCUBOMY Ce MO2Y jasumu 6pojHa cnopHa numatrea, Koja
Cy 0cmana 8aH epaHuya uHmepecogarsa 3akoHodasya. Heka 00 wux, o
Kojuma je mano uau yonwme Huje 6un0 pevu y npagHoj doKmpuHu, cy:
da nu moey da uzdpxcasarbe Hacmase HaciedHUYuU dasaoya Koju HUcCy
nocn08HO cnocobHU; Kakee cy nocaeduye yKoauko HacaedHuyu dagaoya
npuxeame da Hacmase u3dpicasarse, d HeKO 00 HUX He U38pWAsa UauU
HeypedHO uzepwasa ceoje obasese; kakge cy nocaeduye OKOAHOCMU 0a
Heko 00 HacaedHuKka dasaoya xcenu, a dpyau He Mo2y, 00HOCHO He dJicele
da dajy uzdprcasarse; ako daganay Hema CynpyHcHUKA U NOMomKe Koju 2a
Hacaehyjy, 0a au he npumanay 6umu dyxcax da HakHadu 8pedHocm damoe
u30pxcasarba 0CmManum HacaedHuyuma dagaoya koju Hucy ogaawheru da
Hacmase y2oeop? Y pady hemo nokywamu da apeymeHmMo8aHo uaHecemo
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cmasose u noHydumo 0d2080pe Ha 08a U Heka dpy2a numara koja 6u
3axkoHodasay mpebano da pezyauwe de lege ferenda.

Kmwyune peuu: yezoeop o doxcugomuom u3dpyxcasarby, dasanay
uszdpxcasarsa, npumanay uzdpxrcasarba, npasHe nocaeduye cmpmu
dasaoya usdpicasarsa.

1. YBoj,

Y nmpaBHOM XXUBOTY peJjoOBaH je C/Iy4aj Jja JaBajal, U3Ap)KaBama, Koju
je roToBo yBek Miahe u 3gpaBuje nuLe, HAZHKUBU MPUMaoLA U3P)KaBatba.
Cmphy mpumaoria u3gpikaBama yroBop mpecTaje, o6auranuja usipxaBarmba
1 Opure o MPHUMAoIly Ce racy, a Ha /IaBaolla TPEHYTKOM Jelalikje mpeja3e
TauHO ofipeheHa UMOBHHCKa TpaBa o6yxBahena yrosopom.' Tume je ocTBapeHa
CBpXa OBOT IIPAaBHOI IIOCJIA AaKO Cy YroBOpHe o0OaBe3e JaBaolia ypeaHO
ucnymwene. Mnax, HenpesulheHe xnuBOoTHe OKOMHOCTH (M3HEHAAHA CPYAHA
CMPT, MOXX/IAHH yJap, Teuika Gosect, pasnuunte Hecpehe u npyro) mory
JOBECTH [0 TOra /i AaBajiall U3Ap)KaBakka IpeMHHe IIpe MPUMaolia, ycaes,
yera CBpXa yroBopa HUje OCTBapeHa jep moTpeba 3a U3Ap)KaBameM U Jajbe
ersuctupa. Taga cy moryhe aBe mpaBHe cuTyauwuje: 1a U3gpxaBarbe Oyze
HacTaB/beHO, UJIH [ja Ce YTOBOP pacKrHe. 3aKOHOM o HacehuBamwy Penry6inke
Cp6wje mporrcaHe Cy 1ojejuHe MpaBHe MOC/IeJUIe TPETXOJHE CMPTH IaBaoIia
W3 p)KaBama,* YMjH je IPeBacXOJHH Wb 3aLITHUTA TPaBHE MO3ULHje IPHMaoLa
u 06e36ehrBarbe KOHTUHYHTETA U3/IPXKaBatba, Kaza je To moryhe, anu ucro
TaKO M MMOTEeHIIMjaTHA 321 THTa MMOBUHCKUX MHTEpeca Hac/leJHUKA JJaBaola
M3 p)KaBama, OBJAlIheHNX Jla HacTaBe YroBOp.

Hako je yroBop o JOXXMBOTHOM H3Jp)XaBalwy HEUCIPITHA TeMa 3a
MOC/IEHHUKe TpaBHe MUC/IU U ITpeiMeT 6Poj HAyYHUX paciipasa, udmely ocraror
3aTO LITO je OH Y )KMBOTHO] CBAKOJHEBUIIU YECTO ITPeJMeT Hajpa3TnIUTHjUX
3710ynoTpeba, MUTaky MPAaBHUX MOC/IEAHIIA MPETXOJHE CMPTH /1aBaoLad

1 [lpema 3aKOHCKO] AePUHULIHjH, YTOBOPOM O JTOXKHUBOTHOM W3 P)KaBaky MpUMaal,
M3ApXXaBama ce o0aBesyje [a ce HAKOH HeroBe CMPTH Ha [aBaolia U3 p)KaBatba IpeHecy
YyrOBOPOM Ta4yHO ozipeheHe cTBapu U Npasa, JOK Ce AaBaJjial, U3apKaBama obaBesyje 12,
Kao HaKHAa/y 3a TO, TPUMaolia U3/p)kKaBa, OPUHE O BeMY 0 KPaja FeroBOr )XUBOTA M HAKOH
CMPTH ra caxpaHu. Y. 194, ct. 1 3akoHa o HacehuBawy Peny6nvike Cp6uje, Ca. enacHuk
PC, 46/1995, 101/2003 - ognyka YCPC u 6/2015 (game: 30H).

2 Y. 204 u 205 30H. OBe HOopMme y Baxkxehem 30H-y npey3ere cy 13 caBe3HOr 3aKoHa 0O
HacnehuBamwy U3 1955. rogune, Ca. aucm PHPJ, 20/1955 u Ca. aucm CPPJ, 42/1965 v 47/1965
(w1.127) m peny6makor 3akoHa o HacnehuBamwy u3 1974. rogune, Ca. enaciuk CPC, 52/1974,
1/1980 1 25/1982 - Ap. 3aKOH (4. 122), C TOM Pa3/IMKOM LITO CY Cafla CTPYKTYPHUCAHE Y iBA
3aKOHCKa 4JIaHa.
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HU3Ap)KaBama MmocBeheHO je BP0 Mazio MaXkKibe, U TO ¢pparMeHTapHO,
YIJIaBHOM y OGUMHMjUM MOHOTpadpCcKuUM genrma (momyT KoMeHTapa 3aKoHa
o HacnehuBamwy, yiibeHnka, MoHorpaduja nocseheHnux yropopy o 10XMBOTHOM
W3Ap)XKaBaky, OLHOCHO PAaCKH/y OBOT IIPABHOT MOC/IA), MU Y YJIAHLUMA Te
OBO MHUTame HUje 6uma 3ace6Ha Tema. CBe JOHeLABHO, Kaja je y nomahoj
MPABHO] HAYLIH, Y jeJHOM HAayYHOM YJIaHKY, MocBeheHa Makiba ypaBo OBOM
denomeny (Bykoruh, 2021: 207-230).

CmaTpamo fa MecTa iabeM 1 fy6/beM carieiaBarby IPaBHUX MOCIeAHIIA
peTxoJHe CMPTH ZABaolia U3AP)KaBama U Te KaKo UMa, U To 6GapeM M3 ABa
pasJjiora: 1. 3aKOHCKa perysaTuBa je HEMOTIyHa, a MojeJuHa pellemba Cy, Y
HajMaby PYKY, JUCKYTaOU/IHA; 2. IPaBHA TeOpHja U CYyACKA MpaKca HUCY
MOHYAMJIA OATOBOPE Ha HEKAa OTBOPEHA, 2 BEOMA CITIOPHA MUTaka Koja ce
MOTY IOjaBUTH Y PA3TUYUTUM CIOKEHUM CUTYyal[MjaMa U KOja MOTY JOBECTH
[0 TELIKUX TMOCIeAUIA KAaKO MO MPHUMAoLia, TAKO U 110 HaC/IeAHUKe JaBaoLa
M3p)KaBarba, NI Cy 3ay3€TH CTABOBU JUBEPreHTHH Te U3HUCKY]Y KPUTHUYKO
carjejaBame y3 Ba/baHy apryMeHTanyjy. Vi3 HaBeeHOT pasjiora, onpeaenniu
CMO Ce [1a OBOj TeMHU MTOCBETUMO HapeaHe peJoBe.

2. O 3Ha4ajy Hac/IeJUBOCTH IMPaBa U 00aBe3a U3 yropopa o
JO)XXHBOTHOM M3 p)XaBaky HAKOH CMPTH JaBaola U3 p)KaBamba

3aKoOHCKe HOpMe KOjUMa Ce peryauile yroBop O JOXUBOTHOM
M3 p)KaBamy yoOIMYeHe Cy TaKO Ja Ce HAPOYHMTO 3ALUTHUTH ITPAaBHU MOJI0XK3]
MpUMaolia u3apikaBama. To ce MOXXe YOUMTH KaKO M3 CTPYKTYpe, TAKO U
KBaJ/IMTeTa MpaBa Koja My ce rapaHTyjy. Haume, yroBapauu cy BiacHu ga
ce o cagp)xuHu MehycoOHUX mpaBa 1 o6aBe3a, HAYUHY, MECTY U BPeMeHY
IbMXOBOT M3BplIeHa cropasyMejy, Bogehu padyHa o norpebama npumaoiia
u MoryhHOCTHMa faBaoua U3ApKaBama. JlaBanal, U3piKaBama je SyXKaH
Jla IpUMaolia U3Jp)KaBa, OprHe O BeMy M HaKOH CMPTHU ra caxpaHu.’ 3a
C/Iy4aj 1a YTOBOPHHUIM HUCY TAYHO MpeJBU/eNU ITa 00aBe3a U3Ap)KaBama
obyxBaTa, mpuMeHnhe ce JUCMO3UTUBHA HOPMA CaJp)XaHA y Y. 194, CT.
3 30H Koja eKCIIMLUTHO MpoMucyje Aa ob6aBe3a U3 piKaBarba HAPOUUTO
ob6yxBara o6e36eljerse cTaHOBaba, XpaHe, onehe, 06yhe, ogrosapajyhe vHerey
CTapOCTH U 3a C/1y4aj 60/IeCTH U TPOLIKOBE JIeYerha 1 AaBatba 3a CBAKOLHEBHE
yoGu4ajeHe morpebe. 3aKOHOZABAL] je HAPOYUTO CMATPAO /Ia Cy oBe oHaBese
0J, eceHI]MjaTHOT 3Ha4aja 3a o6e30ehuBame ersucreHuyje MpuMaoLa, aau
U OYyBarba HEroBOT JOCTOjaHCTBA, T€ MX jé TAKCaTUBHO Habpojao.+ IllTa ce
oy, GpUroM MmojpasyMeBa HHje MPeLU3UPAHO 3aKOHOM, aJIv CY ZOKTPUHA U

3 Y1194, cT.1 30H.

4 3acrapa n1uua, Koja cy Hajyelrhe y y03u npuMaoa U3ip)KaBamwa, Haj3HAYAjHHjeE je oA
JaBasal u3apxaBama miaha rpomkose mUXoBor edena u 06e36el)yje Hery y GonecTu u
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jyBMKaTypa TO KOHpeTH30BaJje.> 3allTUTa IpUMaJsialia u3Jp)KaBama oriefa
ce ¥ KpO3 MPOMKUCaHy CTPOry ¢popMy 3aK/bydyerha YroBOpa COIeMHU3ALHjoM
npen jaBHUM Gele)KHUKOM, KOja MMa U 3alITUTHY QYHKIIH)Y, 3aTUM KPO3
MpaBUIa O YTBPhHUBaky HUIITABOCTH, OJHOCHO IIOHHULITEHA OBOT MPABHOT
nocsa u3 4. 196 u 203 30H, kao u kpo3 MoryhHoCT packuza yrosopa ycieg,
nopemehenux ognoca usmely yrosapaua (un. 201 30H) u ycnen 6utHO
poMemweHuX OKOTHOCTH (4. 202 30H).

[Topep cBera HaBeJeHOT, IpaBHa 3aLITUTA PUMalala U3APXKaBamwka, Y
M3BeCHOj MepH, 06e306eheHa je v pery/1aTHBOM IIPaBHUX NOC/IeAMIIA HACTYaba
MpeTXoJHe CMPTH [aBaolia U3APiKaBamba.

3a pas/nuKy Of 3aKOHCKe oOaBe3e M3JAPXKaBamwa, Koja cMphy gy)KHHUKa
M3Jp)XXaBamwa IpecTaje jep HUje HacaeAuBa,® 3akoH o HaciaehuBawy Cpouje
eKCIIMIUTHO CTUIyJIMIIE a y C/y4ajy CMPTH JaBaolia U3 p)KaBama Ipe
MpHMaoIia, heroBe ob6aBese Mpesiade Ha MOTOMKe U CYNPYXHUKA KOjH Ta in
concreto Hacnehyjy, ako oHM Ha To IprcTaHy.” HaBeieHO MpaBUJIO BULIECTPYKO
je CIIOpHO jep ce BbUMe O CTYyIIa O, TI0je JMHUX OCHOBHUX ITOCTY/IaTa Ha KOjUMa
no4yuBa HaciehuBamwe y HalleM NpaBy, a/Iu U Of NMpaBUJA Ja cy obaBese U3
yroBopa intuitu personae HelIpeHOCHBE U HEHaCIeAVBe.

JenHo o ocHOBHMX ITpaBMIa 06TUTALIMOHOT MTPABa jeCTe Aa ce YTOBOPHU
ofHOC He racu cMphy jegHor o yroBapaya, 0CMM aKo HUje ped 0 IpaBUMa U
o6aBe3aMa Koje Cy Be3aHe 3a IMYHOCT yroBapaya. [Ipema roroBo Hernosie/beHOM
MHIL/bekY Y HaC/IeJHOIPABHO] TEOPUjH, YTOBOP O JOXXMBOTHOM U3/ PKaBakby
je TpaBHU mocao intuitu personae,® 3a yroBapaue je GUTHO ca KOjUM JIHULIEM
CTYyIajy y YTOBOPHU OZHOC, Te Cy IIpaBa U 06aBe3e 13 yroBopa HempeHOCHBe.?

cTapocTy, 6e3 0631pa KOIMKO TH TPOLIKOBU M3HOCE U /A JIN IIPEMALILYjy BPeJHOCT UIMOBHHE
Kojy he maBanay crehu kao HakHazy 3a paro usgpxasame (Crankosuh, 2010: 979-980).

5 Bpura oGyxBara: mpy)xame CBaKOJHEBHE Ma)Kibe IPHUMAOLy U3/IP)XKaBatba, O/ p)KaBambe
IeroBe JTUYHE XUI'HjeHe Kao U 00e3beheme xurujene ctamMbeHOr MPOCTOpa Te HErose
3arpejaHoCTH y XJaSHUM JaHUMa, oxpehenn pexxum mcxpane, o6e3beheme agexBaTHe
u umncre ogehe n o6yhe cipam BpemeHCKHX yCJIOBa, IoceTa MpUjaTe/buMa, 0GHUIACIIU
NojeAMHUX KyITYpHUX MaHudectauuja u cangno (Crankosuh, 2010: 981; Crojanosuh,
2022:393).

6 Yi.167, cT.1, Tau. 2 [Topoguyunor 3akoHa Peny6iuke Cp6uje, Ca. enactux PC, 18/2005,
72/2011 - Ip. 3aKOH U 6/2015.

7 Y. 204, ct.130H.

8 VY HOBWUjOj MUTepaTypH HaMIA3UMO Ha Jpyradyvje pasMHUIIbakbe, Te ce yKa3yje a je,
10 TIPaBHJIY, IPUMAOLy CBeje/JHO KO je JaBajiall, ako f00Mja yrOBOPEHO M3/Ip)KaBakbe.
JIm4HOCT AaBaola U3ApXKaBama OUTHA je je JUHO aKo je TaKo IpeBUleHO yroBOpOM UIU
aKo je yroBopeHa 3ajeHua xuBora (Bykoruh, 2021: 219-220).

9 U npema cranosumry BpxoBHor cyza Cp6uje, yroBop 0 ZOXXUBOTHOM H3JPXXaBatby
,CIIa/ja y KATerOpHjy yroBOpa KOjU Ce 3aKJbydyjy C 003MPOM Ha TMIHOCT yrosapada (intuitu
personae)“, Te IOCTOju 06aBe3a JTMYHOT CTaparba O NPUMAOLy U3/p)KaBarba U HeroBor
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MebhyTtum, y cny4ajy nmpeTxogHe CMPTH JaBaolia U3Ap)KaBaka, 3aKOHOABaLL
je omCTYynHo of, MpaBHUJIA A y C/Iy4Yajy leroBe CMPTH /0JIa3U [0 Tallemha
oburanyje u3ApxKaBama.

MoryhHocT npozayXemwa yroBopa HAKOH CMPTHU JaBaolia U3 p)KaBamba
MMa pallOHaJIHO OIIpaBakhe, jep ce TUMe IITHUTe KaKo MHTepeCcH MpruMaolia,
TaKO U UMOBMHCKM MHTepecH HacjleJJHUKA /laBaolla U3p)kaBama. MHTepec
Hac/leJHUKA JaBaolia je Aa , JO4YYBajy IPUMaolia U3 pXKaBatba U HAKOH Hherope
CMPTH CTEKHY UMOBHHCKA ITpaBa JepUHHUCaHa yTOBOPOM, T€ C€ OBUM IUTHUTE
IbHX0BA MPaBa Koja MMajy IpeMa MpHUMaolly KOju je 1o6Hjao u3apikaBame 10
cmpTu gaBaoua. Kopucr Hacieguuka je Tum Beha jep je gaBanan, 3a )xuBora
Beh mcnyHmo feo o6aBese usgpkaBama.

[Mpumaoiny uzapkaBama je y HHTepecy Aa KOHTUHYHPAHO Ao0uja
Hery, momoh, ma ce Heko GpuHe 0 WeroBoj erauctenyuju. Cmphy gaBaoia
M3Ap)KaBama 33/l0BO/bebe HeroBux norpeba 6mMBa M3HEHaa YIPOXXEHO.
[lonekas, je 3ipaBCTBEHO CTamwe IIPHUMaolia TAKBO Jla My je CBaKOJHeBHa Hera
HEOIXOAHA, U [ia y C/y4ajy BUIEeJHEBHOT HEM3BplIaBama 00aBe3a Heron
YXUBOT MOXe OGUTH Yy JOBeZeH Y OMacHOCT. 3aTo je 3a iera u3y3eTHo GUTHO
n1a He mohe 10 6MJI0 KaKBOT MPeKU/1a U3BPIIaBakha YTOBOPHUX 00aBe3a, aiu
U Jla My U3/ip)KaBame /ajy JIMlia Koja Cy My ITI03HaTa U y Koja MMa IoBepema.

YnpaBo je U3 0BHUX pasjiora 3aKOHOJaBall YBeO jeJHO ,pe/laTUuBHO
Hac/leJHO TpaBo, Koje ce Hacsehyje no crnenyjaaHoMm pexxumy” (Munubeme
Caserta JaBHOGe Ie)XKHUYKe KOMOpe, 2018). MehyTum, nponrcanum peuiemem
CYNIIPY)XHUKY U TIOTOMIIIMa oMoTyheHo je fa ce ofpeKkHy mpaBa u obaBe3a 13
YTrOBOPa O ZOXXUBOTHOM M3/IP)KaBamy, a 1a ce UCTOBPeMeHO IprxBaTe Hacteha
Ha 330CTaBIITUHU /aBaolla, UITO MpeACTaB/ba OACTYIame o IPUHIUIIA [
ozpulamwe of Hacieha He Moxe fa Oyge menuMu4HO.” OcUM TOra, OBUM Ce
KpIIH U je JHO OJ TeMe /bHUX Hauesla Hac/leJHOT ITpaBa — HauesIo yHHUBep3ajHe
CyKuecHje, ¢ 003MPOM Ha TO Ja 3a0CTABLITHHA IpPEACTaB/ba HeAe/bUBY
IleJIMHY, & HaCJIe[THUK He MOXKe /Ia TIPUXBAaTH CaMoO [e0 3a0CTAaBLUITHHE KOjU
My KOHBeHHpa, Beh Moske y3eTu cBe vy He y3eTu Humta (CrojaHoBuh, 2022:
31). Ycien oBor m3y3eTKa MOXe Aohu [0 Ijenara OCTaBUHCKE Mace aKo ce
HacJ/IeJHUK OJpeKHe caMo IMpaBa Za HacTaBu yroop (Muuubeme CaBera
JaBHOGe Te)XHUYKe KOMOpe, 2018). Y3 CBe TO, NPHUMaoLy U3Ap)KaBatba HHUje JaTo
MPaBo /ia ce Ha OUJIO KOjU HAYMH M3jaCHHU 1A JIM je carjiacaH /a HaceJHULU
JlaBaolla HacTaBe Ja ra u3JpXkasajy, ITO HUje KapaKTepUCTUYHO 3a yTOBOPe
KOJI, KOjUX Cy OUTHA CBOjCTBA yroBapaya.

M3JpXXaBama, yCes, Yrje oBpeje ce yroBop Moxe packuHyTu. Opiyka BpxosHor cyza
Cpbwuje, PeB. 2664/02.

10 Y. 214, ct. 2 30H.

41



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

3. Kpyr 1una Ha Koja npenase npaBa u o6aBese
JaBaoLa U3Jp)XaBaka HAKOH Herope CMpTH

[TpaBa u oGaBe3e aBaola U3 YTOBOPHOT U3 PXKaBaka PeIaTUBHO Cy
HacJ/leIMBe jep HAKOH CMPTH JaBaolia HeMajy MPaBo CBU HeroBU HaC/Ie THULU
Jla TIPO/Ly)Ke yroBop, Beh MOCTOjU eKCKIy3MBHUTET 3 HAC/IeJHUKE MPBOT
HacJIeJHOT peJjia: MOTOMKe OCTaBHOLA M CYIPY)XHUKA KOjU I'a Y KOHKPETHOM
cny4ajy Hacehyjy." Ykonrko maBanan HemMa MOTOMAaKa KOjU Cy MO3BaHU Ha
nacehe, mpaBo fja yroBop HacTaBu MMa caMO CYTIPYXHHK, 6e3 063upa mTo
OH Ta/ia MPeJIasy y APYTH 3aKOHCKHY HAC/IeJHU PeJi U KOHKYpHILe Ha Hacehe
JaBao4yeBe 3a0CTABLITUHE CAa OCTA/IMM HAC/IeJHUIIMMA APYror HacjaeLHOT
pena. [la 61 cynpy>XHHK U IIOTOMIIH 1aBaoLia U3 P)XKaBatha MOIJIH 1d IIPEy3My
yroBopHe o6GaBe3e, IPBU yCJIOB je ga Oyay mo3BaHH Ha Haciehe. Ykonuko us
6GUJIO KOT pasjiora He MOTY Ja Hacje[e AaBaona (ycien HeLOCTOJHOCTH U
HeCIoCcoOHOCTH 3a Hac/lehuBamwe, pa3balITHIbeba) U/IH He JKeJle /la Ta Hacjiee
(ompexu cy ce Hacieha), OHM He MOT'Y HM Hac/IeZUTH 00aBe3y U3/ pP)KaBama.
Jlakie, OHH Cce He MOTY OIIPe/IeINTH JJa CAMO HaCTaBe yrOBOP A Jja Ce O/l PEKHY
Hacsieha Ha 3a0CTaBIITHHY AABaoOLA U3 P)KaBamba.

3akoHoOzaBal, He NMpOMUCYje Aa o6aBe3a MU3/p)KaBarba MpPea3u caMo
Ha CYINpY>XHHKA U MOTOMKe KOjU Cy M03BaHU Ha Hacsiehe mo mpaBuinma
3aKOHCKOT Hac/ehuBama, U3 Yera ce MOXKe 3aK/byYNTH [ja Y C/Iy4ajy Kaja je
JaBajal, U3 p)KaBarba 3aBeLITalkbeM OJpeHo CBOje Hac/leLHHKe, o6aBe3a
M3/p)KaBama 61 Moria ja npele camo Ha OHe TIOTOMKe, O HOCHO CYNPY)XHHKA,
KOjH Cy TI03BaHU Ha Hacsiehe Ha Temesby 3aBeluTama.? O6aBe3a U3 p)KaBama He
MO)Ke HHU y KOM C/1y4ajy npehu Ha BaHOpayHOr mapTHepa JaBaona,’ 4aK v Kaza
je oH oxpeheH 3a Hac/TeJHUKA 3aBellTakbeM. YKOIMKO JaBajial] U3/p)KaBamba
HeMa CYNPY>XHHKA ¥ TIOTOMKE KOjU Cy MIO3BAHU [ia T'a Hac/iefie, yTOBOP Ce racu
ex lege, jep o6aBe3a U3 p)kaBama He MOXKe Ipehu Ha pyre mberobe 3aKOHCKe
VM 3aBeLITajHe Hac/leJHUKe. 4

11 CriopHo je Ja /11 ce TIOJ, TIOTOMIIIMA MOTY TTOZBeCTH U YCBOjeHHU LI laBaolia U3 p)KaBama.
CmaTpaMo Ja oBJie, aHAJIOTHO Kao M KOJ| yTOBOpa O YCTyMNaky U paclojeny HMOBUHe
3a )XUBOTA, M0jaM ,rmoroMuu“ Tpeba fa O6yLe eKCTeH3MBHO TyMadeH U Ja o6yXBaTH U
[laBaOYEeBOr YCBOjeHMKa M3 MOTIYHOI U HEMOTIIYHOT YCBOjewa (Yuje mpaBo Ja Hac/ieau
YCBOjUOL,A HHje UCKJbyY€HO YTOBOPOM O YCBOj€kbY), KA0 U yCBOjeHUKOBE TOTOMKE, OZLHOCHO
eroBe YCBOjeHUKe U3 MOTIyHOr ycBojewa (Kperuh, 2021: 26).

12 AKo je, mpuMepa pajy, 3aBellTajal, UMao BUlle felle, a Le/JIOKYITHY 3a0CTaBIITHHY
3aBellTakbeM OCTAaBHO jeJHOM JleTeTy, IPU YeMy OCTaJla Aeljd HUCY TPaXKujia HaMUpemwe
HY)KHOT JleJla ¥ CAMUM TUM HUCY HU HacJlelujla OCTaBUOLA-AaBaolia U3pXKaBamwa, Taja
he o6aBe3y uzaprxaBama Mohu fa nmpeysme camo jete ogpeheHno 3a jegunor 3aBemrajHor
HacJ/IelHUKA.

13 Pememwe OxpyxHor cyzay Baspesy, ['k. 98/05.

14 OBakBo pelieme MOXXe MMaTHU HeraTuBHE penepkycnje I10 IIprMaolia U3Jp>XaBakba KOMe
Ha OBaj HAYMH MOXe OUTH YCKPaheHO N3apXXaBabe, CHa6,Z[eBaH)e XPpaHOM U JIEKOBUMa, a
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Ako ce kKao oBjaurheHW HacJAeZHULM [aBaolld jaB/bajy IEroBU
MaJIOJIETHU MOTOMIM MJIM JIMLA KOja CYy JIMLIEHA MOC/JIOBHE CIIOCOOHOCTH,
CIIOPHO je MOTYy /IM OHU Ja HacTaBe yrosop. Mako mely Teopernuyapuma
JOMUHMPA CTaB Jja ce OBa JINLja He MOT'y HahH y Y103 jlaBaolia U3 p)KaBaba,
jep ce oBa o6aBe3a cacToju U3 HU3A AYTOTPAjHUX U PAa3HOBPCHUX YMHUAA0A
KOje OHU HHUCY Y cTamy fga peanusyjy (OKusojunosuh, 1997: 53; Crojanosuh,
2022: 389), Cy[CKa IIpaKca je BeoMa KoseG/bHBa [0 OBOM MHUTalby. Y BHIle
C/ly4ajeBa CyJOBU Cy YCBOjUIH TY)XO€He 3axTeBe 3a MOHUILTAj yroBOpa O
JOXXMUBOTHOM H3/p)KaBaky 300T IMOCTOBHE HECIIOCOOGHOCTHU MaJIOJIETHOT
JlaBaolla U3 p)KaBama, KOjH je, Kao JaBajall U3 p)KaBamwba, 3aK/by YN0 ITPEeKO
CBOT' 3aKOHCKOT 3aCcTynHHKa.> MehyTum, y HekuM ciydajeBrMa cysoBU
Cy TIpU3HaBa/Id Ba/baHOCT yroBOpa KaZia Cy ce Kao JaBaollM M3/ p)KaBama
jaB/pasia meua (4ak u eTe of [Be rofUHe), Y YHje UMe U 33 YMjU PAdyH Cy
YTOBOpE 3aK/by4YHI/IM BUXOBU 3aKOHCKH 3acTynHULM (ponutessn).® Y oBUM
CJTy4ajeBUMa, The Cy POAUTE/bY Ha cebe yroBOPOM IIpey3uManu ob6aBesy Aa
$aKTHUUYKU M3 PIKaBajy IPUMaoLa, CYAoBH ¢y 6wy ctaBa ga 30H He nocTasba
HHMKaKBa OrpaHHYema y Morjey y3pacTa JaBaolia U3ApXaBamwa, Te Ja je
OBaKBO 3aKJ/byUere yroBOpa AOMYLITEHO Ha OCHOBY 4JI. 72, CT. 1 [lopoguyaHoT
3aKOHa, IO KojeM poJuTe /b UMAjy MPaBo U AYXXHOCT Ja 3acTylajy JeTe y
CBYIM NTPaBHUM [IOCJIOBHUMA Y U3BaH I'PAHUIIA HherOBe MOCTOBHE CIIOCOOHOCTH.
Cmarpamo ja, 360r crenupuyHOCTH yTOBOPA M KOMIIJIEKCHOCTH ITpeCcTalyja
KOje ce IyTyjy, IpeTeXXy pa3jIo3| Jla ce He JIONYCTH 3aK/bydeme yroBopa o
JOXXMBOTHOM M3/ p)XaBaky OJ CTPaHe 3aKOHCKOT 3aCTyIIHHUKA y UMe U 3a
PavyyH MaJIOJIETHOT JeTeTa WM JIMLA JIUIIEeHOT TOCIOBHE CIIOCOOHOCTH, Kao
JaBaoua usgpxkaBama. CTora, y cay4dajy mpeTxojHe CMPTH aBaolia, lberose
IOCJIOBHO HECIIOCOOHe HacaeJHUKe Tpeba TpeTUpaTH Kao Ul Koja HUCY
y CTamy /a HacTaBe u3ApkaBawe. OHU OM MMaJy PAaBO HAa HaKHAJy JATOT
HU3/p)KaBama, cXoAHO 4. 205 30OH.

Jpyru ycnoB xoju 3aKkoH npejsuba ga 6u osnamrhenu HaciegHULM
JaBaolia M3Jp)KaBarba Mpey3erd yroBopHe obaBese jecTe Ja MPHUCTAHY Ja
HacTaBe Jla U3/IpP)KaBajy NMpHMaolia. YTOBOp ce TaZa MPOAYXKyje MoJ, UCTUM

y c/lydYajy Kajia ce paju O HEMOKPETHUM MJIM TEIIKO MOKPETHUM JIUI[MMa KOja He MOTy
caMa 7ia y3uMajy XpaHy, 1IeKoBe, 00aB/bajy GpU3HoIoIKe NoTpebe — MocaeAule 1o Hhera
MoTy GUTH U paTajHe y BP0 KPATKOM BPEMEHCKOM MHTEPBa/ly HAKOH CMPTH JaBaoua
usapxkaBamwa. OBo e, ga 6u cebu 06e36eA1I0 U3APIKABakbe, MOPAJIO 01 Ja 3aK/byYH
HOBH yTOBOP.

15 Ilpecyma Anenauuonor cyzga y Kparyjesny, I'x. II 402/2010; Pemewe BpxosBHor
KacauuoHor cyza Peny6nvke Cp6uje, PeB. 167/2015; [Ipecyna Ane nayuosor cygay beorpany,
k. 1687/2016.

16 Tlpecyna BpxosHor cyza Cp6uje, PeB. 2791/2005; [Ipecyza BpxoBHor KacaiuoHor cyza
Peny6uke Cp6uje, Pes. 1663/2016.
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yCc/IOBUMa I0J, KOjUMa je W 3aK/bydeH.” YKOJIMKO HeKo oj oBairheHux
HacJeHMKA aBaolia U3/IP)KaBama, HAKOH MPey3MMama yroBopHe obaBese,
nMpeMHHe, CMaTPaMo [1a MO aHAJOTHUjU HA HHeroBO MeCTO CTYIajy Heros
CYNIPY)XHHMK U TIOTOMLM KOjH MOT'y U JKeJie /1a ra HacJjle[ie U OHU Npey3uMajy
U3Bpllemhe YTOBOPHUX 0OaBesa.

Kapa je 3akoHOoM oBnamrheHH cyKLecop faBaolia U3 piKaBakka IIPUCTAO
Ha MPOAYIKee YroBopa M M3BPIlaBao yropopeHe o6aBese, TPEHYTKOM CMPTH
NMpUMaola U3Jp)KaBara Ha era rnpeja3de UMOBHHCKA IIpaBa yroBopeHa y
KOPHUCT /laBaolia U3pXKaBamwa.® Y ciydajy Aa Bulle oBiamrheHux nnuna xxenu
[l IPOLY)KH YIOBOP, Y IUTEPATYPH ITOCTOje Pa3IMUYUTH CTABOBH O TOMe KOja
0[], OBUX JINIIA MOTY /Ia HaCcTaBe U3 p)KaBatbe. [IpeMa je IHOM MULLbEHY, yTOBOP
he ce mpoayxuTu ca cBuMa, anu he yroBopHe o6aBe3e Mohu /1a UCTTy HaBajy
caMo OHa JIMI}A KOja )KMBe 3ajeIHO ca IPUMaolLleM, He M OCTau OBjalheHu
HacegHUILY, a he mpema BrMa npyuMaal MohH Jja 3aXTeBa PacKHJ yroBopa
360r Hencnymwewa (Muxajnosuh, 1965: 302). OBaKBO CTAaHOBHILTE C ITPABOM
ce KpUTHKYje U yKasyje Ja je 3aK/byyaK Ja 1A KOja He )XUBe y 33jeHUL U ca
MpPHUMAaOoLieM He MOTY Za [jajy U3Api)KaBare CAaCBUM IMPOU3BOJbaH U MOTPellaH,
jep ce Koz BeMMKOT OGpoja yroBopa 3ajeJHUIA XUBOTa naMehy mpumaoria u
JaBaolia M3Jp)KaBama U He 3aCHUBA, a YTOBOpHe 00aBe3e ce U3BPILIABAjY
(CBopuaH, 1988: 188). McTu ayTop 3ay3uMa CTaB /Ia aKo Bulile oBraurheHux
HacJIeJHUKA JaBaolia U3/p)KaBaba JKeU Ja Npey3Me faBaodeBe oOaBese,
Tazfa Ou ce yTOBOPHM OZHOC HAaCTAaBHO CaMO Ca OHUM HacJeJHUIMMA Koje
(nnm Kora) mpuMaal usgpikaBama ogadepe (CBopuaH, 2004: 551).2 OBakBa
pasMHUILbarba He 0L roBapajy Baxehoj perynarusu. Ykonuko 61 ce 3aKOHCKO
pelierbe U3MEeHUJIO y TIPaBILy MPU3HaBaka MpaBa MPUMAOoLy [a Ce cariacu
Ca MPOAYKeHeM yroBOpPa, MOT/IH GHCMO TO pelllerhe TYMAaYUTH Y CMUCITY A
¥IMa IpaBo Ja u3abepe ca KUM Ja npoayxu yrosop. [lo Taga, Basba cMaTparu
Ia obaBesa M3Ap)KaBamwa Ipela3y Ha CBe JaBaoyeBe HaCJIeJHUKe MPBOT
HacJ/IeJHOT pesia KOjU Cy Ta HacJIeJUJIU U KOjU TIPHUCTAHY /la HaCcTaBe YroBOP.
HbuxoBa o6aBe3a je conmumapHa.

17 Opnyka OkpyxHor cyzaay Kpasmesy, k. 119/01.
18 Opyka BpxosHor cyzna Cp6uje, PeB. 4063/98.

19 AyTOp HaBOJU [a MHTEepeCH Hac/IeJHUKA Ha Koje 00aBe3a u3/jpxkaBama He npehe ,He
Mory 6utu 036uspHHje omwreheHn, anu He o6pazaxe LUITA IOAPa3yMeBa [0, TEPMUHOM
,030u/pHUje omreheme”, HUTH HaBOAM A M OU ce, Of KOra U Ha KOjHU HAYHMH, OBU
Hac/IeJHULY OGELITETHUIIN jep ca BHUMa yrOBOP HHUje HaCTaB/bEeH.
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4. Kputnuku ocBpT Ha 3aKoHOM oapelhenu kpyr
auna opnamrheHuX a HacTaBe U3Jp)KaBame
HaKOH CMPTH JaBaola U3JpKaBama

[MuTame KOjUM Cce HAc/AeZHOMPABHA AOKTPHHA HajBHUlle OaBUIIA jecTe
3allTO je 3aKOHOAABALL, OIpe/INO Y3aK KPyT Hac/le JHUKA JaBaola U3 p)KaBamba
KOju MOTy fia Hacjeae obaBe3e M3 YroBOpa, U /1 JIU je TaKBO ONpeJe/berhe
OIIPaBJAHO.

C jemHe cTpaHe, HAaBOAU Ce Ja je OBAKBO pelllele y CKIAZy ca
HayeJIOM MOPOAUYHOr HacsmehuBama, Cx04HO KojeM MOCTOju rpajanuja y
HacJleJHOMPAaBHOj 3aLITUTH, Te ce Beha 3amTuTa npyxa 6/1VMKUM YIaHOBHMA
nopoautie (Byphesuh, 2015: 33). [Topep Tora, ykasyje ce ma nmpumarar
U3Jp)KaBama 4YeCTO JXUBU Y 33jeJHUIIM Ca JaBaoleM, Ma CYNPYXHHUK
M MOTOMIM [JaBaolla Y4eCTBYjy Y U3Jp)KaBawky. Yak M Kaja 3ajefHMIIA
JKMBOTA HHje YCIIOCTaB/b€HA, C 063MPOM Ha TO Aa o6aBe3a M3 p)KaBarba
yIJIaBHOM IOJpa3yMeBa JyroTpajHe, OpoOjHe M KOMILJIEKCHE IpecTaluje,
oBa nuua Hajuemrhe momaky fgaBaony y usBpuiewsy unnuzgada (Cy6oruh-
KoncrantuHoBuh, 1978: 535). AKO Cy MOTOMIM U CYNPY)XHHUK ZABaona
y4eCcTBOBAJIM Y M3/|P)KaBatby, 3a ibUX Hehe mpeacTaB/baTy HEKH MoceGaH TepeT
na Te o6aBe3e Hactase (CBopuaH, 1988, 189). McTomo6HO, y TOM ciy4ajy ce u
IpUMaJial, HAaBHKao Ha 0Ba JINIIa Koja Cy ra YyBajia ¥ HeroBasa, uMa MoBepeme
y BuX, n1a he HacTaBak yroBopa 6UTH U Ha BeroBy KOpUCT jep he ce HacTaBuTH
OCTBapHBame CBpPXe yroBopa ca MO3HAaTUM JTUIIMa.

OBo 6u 6mia upaeanHa curyauuja. MehyTum, XUBOT HHje Tako
jeHOCTaBaH, )XUBOTHE OKOJIHOCTH MOTY Aa OyAy 3HaTHO KOMILJIMKOBaHHUje,
Ia CBe TO Hau3ries JoOpo M JIOTUYHO 3aKOHCKO pelllerbe, Koje UMa Y BUAY
yo6Gu4ajeHe OKOJHOCTH, YUHU Bpio mpobremarnunuMm. Cama mosa3Ha
npeMuca 3aKOHOJABLA Ja he jeAMHO CyNnpy)XHUK U MOTOMIIY, Kao JIMLA
Haj6/IM)KA JaBAOILY, YPeAHO U KBAJIMTETHO HACTAaBUTH Ca U3BplLIeeM 06aBe3a
je mpou3BosbHa 1 060puBa. C MpaBOM ce U3HOCH TBP/A A Ja IIOCTOjatbe OpauHe
Be3e MJIM CPOSHUYKOr OJHOCA HU Ha KOjU HAaYMH He rapaHTyje OJIMCKOCT
u no6pe opHoce namelhy tux nuna (Bykorwmh, 2021: 216). Takohe, Beoma je
npo6ieMaTUYHA U IIPETIOCTABKA [a Cy TO MPUMAOILLY MO3HATA JIULA U 1A CY OHU
Beh yuyecTBOBaIM y M3/Ip)KaBamy, jep TO YeCTO HUje CIIy4aj, KaKo U3 pasora
IbUXOBE HE3aMHTEPECOBAHOCTH, TAKO M 360T TOTA IITO HUCY OHJIH y CTakby Aa
OpHHY O IpUMAaOLy U Heryjy ra. /lakJe, yomniite HUCy PeTKH CJy4ajeBU Kaja
CYNPY>XHHK U TOTOMIIY laBaolla HUCY yYeCTBOBAJIH Y laBaby U3 p)KaBama,
jep TO HUCY MOIJIM MJIM HUCY JKeJlesn. YaK ¥ caMa YMIbeHULA Ja CY Y HEKUM
acreKkTHMa ITOMara’jiy aBaoly y U3 p)KaBakby, He 3Ha4UH /la MOTY J1a IIpey3My
YHTaB CeT KOMIIJIEKCHUX 00aBe3a Koje MojipadyMeBa U3/ p)KaBame 60JTeCHUX
u/vnu ctapux nuia. Hema HukakBux rapanuuja ga he oBa nuija oceharu Behy
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J,03y OATOBOPHOCTHU U a he caBecHO 1 OPYIK/bMBO HACTaBUTH Jia U3BPLIABAjY
yroBopHe obaBe3e.

C gpyre cTpaHe, aKo JaBajal, HUje 3aCHOBAO CBOjy MOPOAUILY, aIx
je moBeo MpuMaolla U3 P)XKaBawa y CBOj J0M, Y KOjeM je JKMBeO ca HeKHUM
IPYTMM CPOJHHKOM KOjU MY je TIOMarao y JaBaiby U3[p)KaBama (HIp. ca
MajKOM WJIM CeCTPOM, KOje Cy crpeMasie oGpoKe 3a MpUMaolia U Ha APyTH
HA4YMH y4eCTBOBaJIe y U3Bpllerby 06aBe3a), Tafia oBa LA He 61 MOIJIa, Mo
3aKOHY, Za npey3My obGaBe3y U3[p)KaBama HAKOH JaBaodeBe cMpTHu. OBaj
npo6ieM HapoYUTO J0OMja Ha TEXXMHHU Kaia je IpUMaJial M3 pXKaBamba 0113aK
CPOAHUK [aBaolia U3ApPXKaBamwa (HIIP. BEroB POJUTED), IITO YOILITE HUje
peZax cay4aj. /la v je IOTMYHO [ja Ha OBe HAaC/IeJHUKE JaBaolia He MOXe Ja
npehe o6aBe3a U3gpiKaBaka, KO CY y CTakby Ad HACTaBe Ca U3 P)KABABEM U
aKo UM je To y nHTepecy? /la 11 6M U OHM ¥ IPUMaJIal, U3 pP)KaBatba MOPAIN
Jla ce U3/IaXy U JOJAATHHUM HAallOPMMa, a U TPOIIKOBMMA Ja 3aK/by4ye HOBH
YTOBOP O JOXXUBOTHOM H3/IpXKaBaky YKOJIMKO XeJle [ja ce yroBop HacTaBu? Y
MHTepecy MPUMAaoLia Ta/la je HeCYMIbHBO Jja Ce yTOBOPHH O HOC POy u 6e3
IpeKuza, Kako OU ce 6puUra o ieMy HaCTaBUJIAa Y KOHTUHYUTETY.

YuHu ce 3aT0 Ja KPyr cybjekaTa Koja MOTY [ja HacTaBe yroBop Tpeba
npownputy. [1pBa conyuuja 6una 61, kaga ce Beh HanpaBUo U3y3eTaK of intu-
itu personae mpaBHEe MPHUPO/iE YTOBOPA O JOXKMBOTHOM U3/ PXKaBaby, 1a o6aBe3a
M3/ip)XaBarba npehe Ha cBe Hac/IeJHUKe JaBaoua naapxasamwa (Crankosuh,
2011: 575; JoBanosuh, 2023: 52). Tlojequnu aytopu, 3anaxxyhu ce 3a oBakBo
pelllerbe, ICTUYY U 1a OM PHUMAoLly U3/p)KaBamba TpebaIo NpU3HaTH IPaBO
Jla ce y CBAaKOM CJIy4ajy M3jacHU A /M NPUCTaje a Hac/leJHUIM JaBaolia
HaCTaBe /la Ta U3/IP)XKaBajy U Y KOra MMa IoBepebe Ja U3/p)KaBakbe HaCTaBHY,
jep TO WITO Cce HAaC/IeIHUK CAT/IACHOo [1a ipey3me ob6aBe3e HHje rapaHIiirja 3a
npumaona ja he on ypeano ucnymwasatu o6asese (CBopuaHs, 1988: 189-190).
Y cnyd4ajy kaga 61 mpuMarar )Xeeo Ja pacKuHe yroBop, o6aBesa miahatma
HaKHaJe 3aBUCHIIAa O 0/ ONIPaBJAHOCTH PA3JIora 3a HelaBakhe CarJlaCHOCTH
3a HaCTaBaK yroBOpa, IITO GU ce JOKa3nuBasio y mapuuu (Bykoruh, 2021: 216).

[lpema Hamwem MuLIbelsy, de lege ferenda HajmpuxBaT/hHBHje OU
61JI0 KOMIIPOMHCHO pelletse Mo KojeM OM MprUMapHo 06aBe3a U3ApKaBama
IpeJjia3uiia Ha CYyNpPY>KHHUKA U IOTOMKe /1aBaolia, I03BaHe Ha IeroBo Hacele,
aKO MOTY U KeJie a HacTaBe U3z pikaBamwe. OOaBe3a U3piKaBama Mpeasuia
64 1 Ha OCTajle HaC/IeJHUKE JaBaola U3/ p)KaBatba N03BaHe Ha Haciehe, oz,
YCJIOBOM [Jia CY JKMBEJIH Y 3aje JHHIIM Ca TPHUMAOLEeM U3/ p)KaBatba U MOMarain
JABaolly y U3BpIlIaBaky yTOBOPHUX 00aBe3a, aKo )Kejle U MOTy /ia IIpey3My
yroBopHe o6aBe3e. OBakBO peliewe OMIO OU MPUXBAT/BUBO 3a MPUMaola
V3 p)XaBaa jep ce OH HAaBMKAO HA OBA JIMIA, HA nocTojehy nmopoguvny
armocdepy, Ha HAaYWH HAa KOjU OHHU O WeMy OpuHY. MicToBpemeHo, TuMe Gu
ce MPOLIMPHO KPYT HacJeJHHUKA KOjU MOTy Aa HacTaBe yrosop. MHTepec
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Hac/eZHUKA aBaoLa je HECYMIbUB, U TIPUTOM CBU OHU He OM MOopaau ga
MPHUCTYIIE 3aK/by Y€y HOBOT YTOBOPA O JOXXMBOTHOM M3/ pKaBamy. Tpebano
61 caMO pa3MOTPHUTHU KaKo 06e30eAUTH TPaBHY 3alUTUTY IIPUMAOILLY 3a CIy4aj
Jla MY MIaK He Or0Bapa Jja OBa IMLIA HACTaBe [ja MY Adjy U3 pXKaBabe, 0 4eMy
he 6uTu peuyu HIKe Y pany.

5. HaunH npenacka yropopHe o6aBe3e Ha
CYNPY)XHHKa U MOTOMKe JaBaolia U3JprKaBama

3akoH o HaciehuBawy CpOuje He peryuiie Ha KOjU HAYUH CyTPY>KHHK
M TIOTOMIIH KOju Hacsel)yjy ZaBaoiia u3apikaBamba UCKa3yjy CBOj IPHUCTaHAK
Jla yTOBOp HacTaBe, /ia 11 MOPajy Ja [ajy HeKy H3jaBy, IpeJ] KuUMe, Y KO0joj
dopmu, uth. Y Teopuju ce HaBOAM /A obaBe3a M3ApIKaBama Mpesasyu Ha
CYNIPY)XHHUKA U IOTOMKe KOjU CYy MTO3BaHU Ha Haciele ex lege, uuM ce ouunTyje
Jla Cy MPHUCTAIN Ha MPOJYy)Keme yroBopa (M3jaBoM MM KOHKJIYJEeHTHUM
pajmaMa), Te Taja HUje MoTpeGaH HUKAKAB /Ia/bU aKT HU HAC/IeHUKA, A HU
npuMaona usapxkasama (Kred, Pavié, 1964: 406). ButHo je ma je carnmacHocT
HacJ/IeHMKA JAaBaola 3a MPOAYXKebe yroBopa garta ¢106004HO U 036M/bHO, U
Ja ce ca curypHourhy Moxke yTBpAuTH heHO nocTojame (Babuh, 2005: 331).
[Ipema yHEKO/NIMKO ApyrayvjeM MULI/beY, YTOBOP Ce Y TPEHYTKY CMPTH
JlaBaolia NMPOJAYIKYyje M0 CH/IM 3aKOHA, TaKO LITO Ha MeCTO /laBaola CTyMajy
IeroB CYNpPY)XHHUK U MOTOMLM Koju ra Haciehyjy, a y cay4dajy na Heko o,
IUX HE HACJIeIH, heroB ,yaeo" ce pactiopehyje Ha mpeocrane HacegHYKe Ha
HaYMH KaKo ce pacrnopelyje v 3a0cTaBuITHHA faBaoua udapxaBamwa (AuTuh,
BanuHoBari, 1996: 538).

CaBert JaBHOGene)xHHYKe KOMOpe Cpbuje, y cBoMm MHULLUbeWY 0f 25. 7.
2018. rogMHe* 3ay3e0 je CTaB fa ,M3jaBa CYNPY)XHHUKA, OJHOCHO IIOTOMAaKa
JlaBaolia M3 p)XaBamka O TOMe [a /iU MPUCTAjy UIH He NPUCTAjy Aa Ha BUX
npely jaBaodeBa npaBa v 06aBe3e U3 yroBOpa O JOXXMBOTHOM H3/Ip)KaBaby
MpeJCTaB/ba MO CBOjOj MPUPOAY HAacC/IeLHY HU3jaBy U Aaje ce y GOPMH Koja
je mpeaBubena 3a maBame HacienHe usjaBe“? PerrebeMm o HaciehuBamwy
yTBphyje ce Ha Koja MuLA Cy mpellia mpaBa 1 ob6aBe3e JaBaola U3PXKaBamka

20 Muubewe CaBeta JaBHOGenexxHnuKe Komope Cp6uje, of 25. 7. 2018, roguHe 6p. 11.

[Tpeysero: 10. 1. 2025. https://www.beleznik.org/public/documents/upload/misljenja

strucnog_saveta jks od 25-07-2018 godine.pdf.

21 Msmenama u momyHama Zakona o obveznim odnosima Hrvatske u3 2023. rogune
(Narodne novine, 35/2005, 41/2008, 125/2011, 78/2015, 29/2018, 126/2021, 114/2022, 156/2022
1 155/2023) Y YI. 585 yMETHYT je HOBH, APYT'H CTaB, KOjUM je MPOIKCAHO Ja GpavyHu ApyT
Y IIOTOMIIY yMPJIOT JaBaolia M3/p)XaBaka M3jaBy O IPUCTAHKY Ja IpaBa U obaBe3e U3
yrosopa npehy Ha BUX fajy MIH Yy THCAaHOM OO/IMKY Y3 OBEPY OZ CTaHe CyAHje HaAJIeXKHOT
CyAa, WU Y3 COJIEMHHM3ALIHjy jaBHOT GeJIe)XXHUKA, HJIM Ce Ta U3jaBa MOXe Aatu y popmu
jaBHOGE IEXXHUYKOT aKTa (3amuca).
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us yropopa.> Crora, Hema pasjiora Jia Cylnpy>XHUK U MOTOMIIY JaBaolia ca
IIpHUMaolieM U3/ip)KaBarba 3aK/byde aHEKC YTOBOPa U Jia Ce Ha Taj HAUMH U3JIaXy
TPOILIKOBMMaA cojleMHH3anuje. ThuMe ce n3beraBa M OMacHOCT fa Ce YTOBOP
eBeHTYyaJIHO MOHUIITH M3 pasjiora rmpomnucaHor 4. 203 30H, 3a cny4aj ga
y BpeMe 3aK/byuerba aHeKCca YroBopa HUje OMI0 HUKAKBe HEM3BECHOCTH 3a
HacJ/IleHUKe JaBaoLa U3 p)KaBamwa 300r 60JECTH WM CTAapOCTH MPHUMAOoLA
W3JpXKaBama, Tj. A je erosa 611cKa cMpT OWJla U3BeCHa.

H3jaBa KOjoM CyNpy>XHUK Y NMOTOMIM ZlaBaolia IPUXBaTajy HaCcTaBakK
yToBOpa MMa ieKJIapaTUBHO /1ejCTBO, jep Cy OHU Hac/IeJU/IH JlaBaola y TPeHYTKY
Jenauuje, ma v mpasa v o6aBese U3 yroBOPa 0 JOXXHMBOTHOM U3/pXKaBamy. F3jaBa
KOjOM He NpUXBaTajy MPOAYXKeme YroBopa KOHCTUTYTUBHOT je KapaKTepa U
Jenyje ex tunc, na he ce cMarpaTy Aa je yroBOop paCKMUHYT MOMEHTOM CMPTH
JaBaolla. AKO ce HEKO O HacjleIJHUKaA ITPBOT HacIeAHOT peJia laBaola ofipeKao
Haceha y KopucT caHaciegHuKa, cMaTpahe ce ja my je yerynuo npasa u
obaBese 13 yroBopa, wto he pesyaruparu BehuM beroBum yzeioM y UMOBHHHU
Kojy he crehu HakoH cMpTH puMaona.

6. O npaBy npuMaoIia u3ip)xaBama Ja ce U3jacHHU O
NPpOAY)XeHY YTOBOpa U IIPaBy Aa 3aXTeBa pacKuJj, yropopa

Jlpyro criopHoO nuTame y Be3U OBe TeMe, KOjeM je y IPaBHOj KEbHYKeBHOCTH
nocBehena 3HavajHa MaXkka, jecTe fa 1M MPUMaal, U34p)KaBatba UMa MPaBo
Jla ce M3jacHH Jia JTU XKeJIU /la YTOBOP HaCTaBH ca KOHKPeTHUM Hac/leJHUIIMa
JaBaoua uaapkaBamwa? [la nmu Tpeba nmpesBUAETU HErOBY CAarjacHOCT 3a
HacTaBaK yroBopa, U/Y ra Ha JPyryd HauMH 3alITUTUTH 3a CIy4aj Kaja He
JKeJIM Jla IPUMa U3/ p)KaBame 0f, laBao4YeBHUX CYIPYXKXHHUKA U IOTOMaKa?

3akoH o HacnehuBawy He MpU3Haje MPaBo MPUMAOILLY U3/Ip)KaBatba Jja ce
M3jaCHU O HACTaBKy yroBopa. Yciie[ Tora, IpuMaall u3ApyKaBama He MoXe ce
MIPOTHUBUTH MPOAYXKekY yroBopa Ha KOjU Cy IPUCTAaIN HacIeJHULIHM JaBaola
(Kre¢, Pavi¢, 1964: 406), HUTH yciie[ caMe YHMbeHHULEe CMPTH JAaBaola MOXe
Ja TPaXXU U M3AejcTBYje packuz yroBopa (CBopuaH, 1988: 188). MckasuBatwe
MIPOTHBJ/bEA TIPUMaoIia U3 p)KaBama /la ce YTOBOP HacTaBU HeMa HUKAaKaB
npaBHu 3Ha4adj ([Touyya, 178). Y cy[cKoj mpaKcH 3ay3eT je CTaB /ia aKo Cy
CYNPY)XHHUK H/WIY MOTOMIM JaBaolia MPHCTAH Ja nMpeysmy obaBe3e U3
yroBopa, puMaJal u3gp)XaBamwa Koju He )XejIu Ja ra oBa JIULA U3 PXKaBajy

22 Y cy/CKOj IpaKCH Hajla3MMO CTaB, Ca KOjUM Ce HUKAaKO He MOXXeMO CarjacuTH, Ja
,lIpena3ak o0aBe3e SOXXUBOTHOT M3 PXKaBakha Ha OPAavYHOr Apyra U IOTOMKE AaBaoua
M3 p)KaBamwa KOjU cy IO3BaHU Ha Hacslehe HUje Hac/legHO-TIpaBHA CyKllecHja U 3aTO Ce O
TOMe He O//Iy4dyje y OCTAaBUHCKOM ITOCTYIIKY", C 00pasjIoKemheM /1a 3aKOHCKeE ofpesoe 13
41. 204 30H HeMajy Hac/leAHOTIPABHO /1€jCTBO, KAO IITO ra HeMa HU YTOBOP O JOXKUBOTHOM
U3AP)XKaBamby, KOju je obonuraguoHor kapakrepa. Oxgnyka BpxosHor cyza Cp6Guje, Pes.

3897/97.
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YOILITe He MOXXe TPAaXXKUTH pacKuj yroopa. TyxOeHe 3axTeBe 32 pacKuf,
yroBopa M3 OBOI pa3Jjiora IpMMaola, KOju HHje Xesleo Ja KOHKPEeTHH
opaurheHu Hac/IeJHULY AABAOLA U3 PXKaBatba IIPey3My YTOBOP, CYAOBU Cy
onbujanu.>

Ha Taj HauuH, 3aKOHOaBall je OIICTAHAK yTOBOPA YCJIOBUO UCKJbYYUBO
MIPUCTAaHKOM CYIIPY)KHHKA 1 IIOTOMaKa ZlaBaolia U3 pyKaBamba KOjU Cy IO3BAaHU
Ja ra Hacsnege. TvuMe UM je a0 alcoNyTHO NpeMMyhcTBO y OHOCY Ha BOJbY
IIpUMaolia U3 p)XKaBamka, KOjH ce 3a MPOAYXKeHe yToBOpa HUIITA He IINUTa, Te ce
CTBapa YTHCAK [Ja je (bUXOBe HHTepece IPeTIIOCTaBUO HHTepecuMa IpUMaolia.
Moske ce cMaTpaTH U fia ce, HA HEKM HA4WH, Off CTPaHe 3aKOHOZaBIla IPUMAOLy
u3Ap)KaBama Hamehy nuia Koje he HacTaBUTH Ja ra U3 p)KaBajy IPOTUBHO
WJIU YIPKOC HeroBe Bosbe, Oyayhu ma mpumanan Huje ca BbMMa 3aCHOBAO
yroBopHu opHoc. Ako mpumanar oHemoryhyje u ocyjehyje nHacneguuxe
[laBaola y UCIYkelhy YTOBOPDHUX 006aBe3a, Tafa OBa JIMIA MMAjy IpaBo Aa
Tpa)ke pacKMJ, yToBOPa, a y3 TO HAKHaAy 3a J,aTo U3 pXXaBawe, a/Iu U HAaKHay
HITETe, AaKO CY UCIYHeHH 3aKOHCKH ycaoBu 3a To (Kred, Pavic, 1964: 407).

C 063MpOM Ha TO /a je YTOBOP O ZOXXMBOTHOM HM3/p)XXaBaky M0CAO in-
tuitu personae, IpUMaolly U3PXKaBaka HUje CBejeIHO ca KUM he 3aK/byuuTn
0Baj yrosop. HanpoTus, oH je )XMBOTHO 3aMHTEpeCOBaH 3a TO Koje JIHlie
he ra usapkaBatu. Hberos onpaBraHu MHTepecC je fa y yTOBOPHHU OJHOC
CTYIIHM caMO ca 0cOOOM Yy KOjy MMa IoBepeme a he caBecHO M KBaJUTETHO
M3BpIIaBaTH yroBopeHe obaBese, fa he My 06e36eIUTH aleKBaTHE YCIOBE
3a XMBOT, MMPUCTOjHY CTApOCT, GPUHYTH Ce O ’eMy U HEeroBaTH ra y cay4ajy
6o/eCcTH WM U3HEMOTIOCTH. 3aTo, y Hajsehem 6pojy crnyvajeBa, mpumarnars
M3 pXXaBaka 3aK/bydyje yroBop ca jauleM of nosepema. Kaga To nuie
NpeMHHe, HUILTA Ce He Meka y MOTpedu MpruMaoLa a My U3Jp)KaBamwe Aaje
ocoba kojoj he, Takohe, BepoBaTu. Mo)kza je Taga cBe OBO jolI U3paXKeHHje,
jep je mpumaJal U3jp)KaBawba CTapUjU HEro y BpeMe 3aK/byuera yroBopa,
HepeTKo U 60JIeCHUjH, A Cy werose norpebe u 3axrteBu decto Behu. Ko
rapaHTyje NpUMaoLy U3Jp)XaBamka Ja HEKO Of, oBlalrheHuX HacjaeJHUKA
yMPpJIOT ZaBaola, KOjH je IIPUCTA0 Ha IPOAYXKehe yroBopa, HUje HapKOMaH,
KOLKap, TPOGHCBET, /I je JHOCTAaBHO HEOATOBOPHA U HecaBeCHa 0c00a, UIH
ce IaK pagy o JIULY Koje )XUBU y APYTOM MeCTy, YaK U y APYTOj AP>KaBH,
LITO PeJOBHO U KBaJIUTETHO HUCIYHhaBake YTOBOPEHUX 00aBe3a YMHHU BPJIO
npo6IeMaTHYHUM, 4eCTO U Hemoryhum? AKo HeMa moBepeme y oBraurheHe
HacJ/leHUKe 1aBaolia, 3aKOHOJABal, My He Jjaje MOTYhHOCT Jja ce O TOMe Ha
610 KOjU HAYMH M3jaCHU, HUTH MY OCTaB/ba MOTYhHOCT [ja TPaXXu PacKuz
yroBopa no3vBajyhu ce Ha CMpT JaBaola uaapkaBarma. OBaj OCHOB 3a pacKu[,
3akoH o HacnehuBamy He MO3HJje.

23 Ogpnyka BpxosHor cyza buX, Pes. 255/84; Onnyka Bpxosror cyza Cp6uje, PeB. 2256/93.
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OcuM HaBefieHOT, TOCTOjU ¥ MOryhHOCT 3/710ynoTpebe IpaBa of cCTpaHe
HacJeJHUKA JaBaola U3P)KaBaka, TAKO ITO OM OHU pOpPMaTHO HPUXBATUIH
IIPOAY>KeHe YTOBOpa MAaKO HUCY y CTamy /la HacTaBe /A Jajy U3Ap)KaBambe,
I1a KaCHUje IpUMaJial] Mopa Jja ZoKa3yje OlpaBAaHOCT passiora Jja ce yroBop
packune ([louh, 1999:185). CBe 0Bo 106Hja Ha 3HAYajy aKO Ce MMA y BUIY /id CY
notrpebe MpUMaoLa U3AP)KaBakba YeCTO CBAKOJHEBHE U UBUCKY]y KOHTUHYHUTET
Yy BbIXOBOM 3a/10BO/baBatby.**

YckpahuBame mpaBa mpumaony u3Ap)KaBamwa Ja ce HM3jacHU O
HaCTaB/bakby YTOBOPA Yy CYIIPOTHOCTH je ca IIPUPOJOM YyTOBOPA O JOXXUBOTHOM
M3ApXKaBawy U c1060J0M CBAKOr yroBapaya Ja paBHOIPABHO yYYeCcTBYyje y
ypebemy ob6nuranuonor oguoca. Y mpaBHOj ZOKTPUHM Ce YKasyje na HUje
MPUXBAT/BHUBO A Ce HEKO, KO je CBOjOM MMOBHHOM PacII0/Iarao Kako 6u cebu
006e30e10 JOXXKMBOTHO M3/ p)KaBakbe, HaTepa Ja ca JIMLeM Koje Tpeba aa
HAaCTaBH Jla MY Jaje U3/ipXKaBarbe OCTaHe y yTOBOPHOM OJJHOCY KOj! He 0/Ir0Bapa
HBEeroBuM norpedama u oyekupawuma (Crojanosuh, 2006: 84). OBakBo peliewe
CYIIPOTHO je ¥ Hadye/y ayTOHOMHje BOJbe, KOjy MPOIHCYje WiI. 10 3aKOHa O
00JIMTallMOHUM OJIHOCHMA,> jep c10604a yroBapama nojapasyMeBa n3bop
cayroBapaua 1 ypehemwe ogHoca ca wuM. Yeie Tora, cMaTpa ce fa M MpuMaJal;
Tpeba paBHONPABHO Ca HAacJAeAHULMMA AAaBaola Ja OJJydyje O CyAOuHU
yroBopa, Te Jja ce HeoIpaBJaHNM IIPOITyCTOM 3aKOHO/IABIIa ZIa OBO peryIuiie
Hapy1IaBajy MHTepeCcH MPUMaoLa n3zapxasama (Josanosuh, 2023: 57-58). 3aro
Y KIbMDKEBHOCTH M IMIOCTOjU MULbEbE fa OU Tpebaso U3PUUMTO MPOIMKUCATH
Ja obaBe3e JaBaolia U3 p)KaBalbe Npeia3e Ha IheroBe Hac/leJHUKE CAaMO aKo
ce ca TUMe carJjiace ¥ HacJIeHUIM [1aBaola, ajId U IPUMaJiall U3 p)KaBama.
YKOJIMKO Te carJacHOCTH HeMa, yroBop 6u ce packunyo (CBopiias, 1988, 189-
190; HoBakoBuh, 2014: 141). Ao 6M ce carzacHOCT IPUMAOLA 3a MPOLYIKEEHe
yroBopa INpeABH/e/a 3aKOHOM, OH OM MOrao /ia UMa OIpaBJaHU UHTepec
Jla, HAKOH Jle/laljyje JaBaola, U3 pXKaBambe HAaCTaBU CaMO HEKO OJ, BUIIe
oBJaurheHMX M1, Y KOTa UMa MoBepebe. To 61 0TBOPUIIO MUTakbe HaKHAe 3a
JIaTo U3/pXKaBame OCTaINM Hac/le JHULIMIMA [1aBaolla, Ila U HAaKHA/Ly IITeTe, Te
61 HOBeTMpatbe 3aKOHA Y TOM ITPABIY U3UCKMBAJIO U TOTPely Ja Ce U3PUYUTO
Mpormnwuiie U Ko 61 60 IY>XHUK Te obauranuje.

24 Y TakBUM CHTyanujama, 4ecto ce (M KoJ yroBopa rge cy o0a yropapada y XHMBOTY)
IIpYMaJjIal; CMeIITa Y JOM 3a CTapa JIMLQ, a AaBajall U3 p)KaBamwa caMo iaha ycraHoBu
Mece4yHy HaKHaJy 3a CMeIITaj Y JOMY U 6pury o npumaony. OBako HELITO, OCUM aKO
HaBeJieHa MOTyhHOCT HUje yroBopeHa, BpJIO je Tpo6IeMaTHYHO U3 YIJIa OCTBapUBaba caMe
CBpPXe yrOBOPa, jep ce yTOBOPOM JaBajial, 06aBe3ao fia IMYHO U3BPIIaBa yroBopeHe obaBe3e,
a He /la IJIATH HEKO APYTO JIUIe MY YCTAHOBY Aa MPHUMaolia U3Jp)KaBa U OpUHE O lheMy.

25 Ca. aucm CPPJ, 29/78, 39/85, 45/89 — ognyka YCJ u 57/89, Ca. aucm CPJ, 31/93, Ca.
aucm CLT, 1/2003 - YeraBHa noBesba u Ca. enacHux PC, 18/2020.
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Baska HarnmacuTu ma v mpema BakehuM mpomucuMa, mpUMajar
M3Ap)KaBamwa Y)KMBA U3BECTAaH CTEIeH 3alUTHUTE 3a C/y4dj Aa He XKelH Ja
HACTaBH yroBop ca oBjiairheHnM HacmegHUIIMMa JaBaoua. OH MMa TpaBo ga
TPa’k{ PaCKHJ yroBOpa M3 Pa3iora U3 KOjuX je UMao IPaBo Jja TPAXXU PACKUA U
y OHOCY Ha /IaBaoLa U3/ p)KaBara (360r HeM3BpIlaBaba yroBOPHUX 06aBesa,
nopemehaja ogHOCa MM GUTHO TPOMEHEHNX OKOTHOCTH), aJTH He U 360T Tora
IITO He YXeJIM Ja HACTaBM YyTOBOPHHU OZHOC Ca OBMaurheHruM Hac/eJHULMMA
naBaoua. Maxko, Hausries, fesyje 4a je Ha Taj HA4YKWH 3aliTHheH, UaK ce OBaKaB
BH/, TIPaBHE 3aLITHUTE He MOXe cMaTparu ePpeKTUBHUM jep OU MapHUYHU
MOCTYIAK 32 PACKUJ, YTOBOPA AYIO TPajao, UCXOJ, je CBAKaKO yIUTAH, IpUMaal
61 MOpao Ja I0Ka3yje MOCTOjakbe pa3jIora 3a pacKuJ yroBopa LITO 3a Iera He
61 6110 HUMAJIO je JHOCTAaBHO, MOPAo O [1a ce M3/T0KH 3HATHUM TPOLIKOBHUMA,
a 3a CBe TO BpeMe TOTOBO M3BeCHO GM OMO MHIIeH U3Ap)KaBamkba HAa OCHOBY
yroBopa, Te 01 MOpao Aa aHTaXKyje LPYTo Julie Koje 61 6puHyo o emy. CBe
TO Ta CTaB/ba y BeOMa TeIllKy mo3uiiujy. [I[paBHe mocienuile packuga 3aBUCHJIe
64 0Z OCHOBA 33 PAaCKHJ, KPUBHUIIE yroBapaya, Kao v Of, YMbeHHUILIe [a JTH je 10
IIpeHOCa UMOBHMHE ca IIPUMaola Ha JaBaolia JOLLJIO MO 3aKJ/byYely YroBOpa
WJIY je OJJIOKeHO [0 Jelaluje mprumaoia.

CmaTrpamo fa 6u 3aKOHOM Tpebasio NmpeABUETH NMOCEeGHO IPaBo
MpUMaolia U3ApXKaBamwa a HAKOH CMPTH [aBaolia MOXXe a TPAXKU PACKUZ,
yroBopa y OZHOCY Ha CYMNPY)XHHKA U TMOTOMKe KOjU CYy TMPUCTAIA Ha
MpOAyXKewe YroBopa, y oxpehenom poxy. Paszsor 3a packuz He 61 610 moce6GHO
crenuduKoBaH, Beh 61 0Bo 6ujia MpUBUIeTrHja 3a MPUMAOLIA U3P)XKaBaba
Jla YTOBOp pacKHHe ca JIMIMMa ca KOjuMa ra Huje HU 3akspyuno. Kao ysop
64 MOIJIO Jja TIOCITY)XKH pellere U3 4. 528, cT. 1 llIBajuapckor 3aKoHHUKa 0O
o6uTanjaMa, Koju MpoIuCyje fa TpUMaiall u3pykaBama y POKY Ol TOIUHY
JlaHa 0, CMPTH aBaolia U3piKaBarmba MOXe Ja TPAKH Packuz yrosopa. Yunu
HaM ce Ja OM pOK OZ, LIeCT Mecely, UIW HajBUlIe FOAUHY JaHa Of CMPTHU
JaBaorja 6Mo MpUMepPeHo AYT a ce MPUMaIall OA yYH 1a U A TPAXKU PacKu[,
yroBOpa, OGHOCHO Ja MPOLEHH J1a IM MY OJroBapa Jja Hac/leJHULIH AaBaoLa
HacTaBe fa GpUHY O theMy. lcToBpeMeHO, OBUM pelaTUBHO KPATKUM POKOM
LITHUTH Ce ¥ IIPAaBHA CUTYPHOCT M U3BECHOCT Y TPAaBHOM ITPOMETY Hac/Ie JHUKA
JaBaola M3 p)KaBamwa. Y cly4ajy Aa TY>XOOM TpaXXh PacKUJ YyroBopa, Cy[,
61 YroBOp packuHyo 6e3 yTBphHUBamba MOCTOjalkba HEKUX APYTUX PA3JIOra.
[Tputom, ofpenro 6 MpaBUYHY HAKHALY KOjy MpuMarial, Tpeba fa UCriaTu
Hac/leHULIMMA JaBaolia, 3a LjeIOKYITHO U3 p)KaBame Koje je IPUMHO Ipe U
HAaKOH CMPTH [jaBaolia.

26 Ha npumep, ako je 10 packuja JOILIJIO jep Cy Cé OZHOCH TOJTMKO MOPEeMeTHIIH Ja CY
IIOCTA/IM HeMOAHOLI/bMBH, IPUMaJIal je y)XXaH Ja Ad HaKHaJYy 3a /laBama U yCayTe Koje
je IPUMMO, a aKO je YTOBOP PaCKUHYT ycie/, KpUBHLe jeiHe CTPaHe, APYry yroBapayd uMa
MpaBo Ha MPaBUYHY HaKHaAy (4. 201, ¢t 1-3 30H).
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Y Teopuju HaMMA3UMO U Ha WHTEPECAHTHY HUJejy Za 6u Tpebano
JOMYCTUTH MOTYhHOCT Ja NMPUIMKOM 3aKJ/byuema YroBopa JaBajal, U
IpHUMasal yroBope Aa y CJy4ajy CMPTH JaBaolja 06aBe3y U3 p)KaBatba Ipey3Me
JIIIe OKO KOTa Cy ce carjacuad, 6e3 o63upa Aa /v je TO Irlie MOTOMAK MJIN
CYNPY>XHHK J,aBaolia UM He, U Taja OU TO JIUIle UMAJIO IPEAHOCT Y OZHOCY
Ha OCTajie HacJeHUKe MPBOr HacaeaHor peaa (Belaj, 2007: 703). Hanasumo
Ja cy ofpenbe Koje pery/uily HacjaeJUBOCT IpaBa U o6aBe3a U3 yroBopa o
LOXXUBOTHOM M3/ P)XaBaky AUCIO3UTUBHOT KapaKTepa U Aa he ce npumeHuTH
aKo yrOBOPOM HeLITO Apyro Huje oapeheno. Ctora, oBakBa MOryhHOCT cBakako
II0CTOjH, aJIld YMHU HaM Ce ONMOPTYHUM Ja 3aKOHOZABAIl jeJHOCTaBHOM
3aKOHCKOM ¢$opmynanujoM ,AKO Apyravydvje HUje YTOBOPEHO, TToCjie CMPTH
[1aBAoLA U3/ P)KaBatba erose obaBese mpejase Ha..., YKa)ke yropapavyruMa Ha
MoryhHoCT fa IpUIMKOM 3aK/byderba yroBOpa O JOXXMBOTHOM U3/PXKaBakby
ype[ie ¥ muTame Koja aniia he HACTAaBUTH [Ja U3APIKABajy IIPHUMAOLA 3a C/1y4aj
Jla AaBajial] M3Ap)KaBamka IIpeMuHe IIpe bera.

7. [IpaBHe mociesune pacKuja yToBopa U MpoAYy)Xewha yropopa
ca MojeAMHUM HacjeJHUIIMMa AaBaola U3p)KaBama

3akoH o Hac/tehuBamwy Mponucyje OCHOBHe IIPaBHe MOC/IeJUIIe PAaCKHUAA
yroBopa O AOXXWBOTHOM H3JpXaBaly HAaKOH CMPTH JaBaoua, npasehu
pa3nuky uamely Tora ga v Hac/eAHULM JAaBAOLA He KeJle, VJIU MaK HUCY Y
CTamy /1a HaCTaBe yroBOpHU ofHoc. Kaja cynpy>KHHMK M MOTOMIM /aBaoLa
M3Ap)XKaBama, KOjU Cy I'a Hac/IeJUJIH, He IIPUCTAHY Aa MPOJYyIKe yTOBOP, A0/Ia3u
[0 HeroBoOr pacKuja ex lege, a OHM HeMajy NMpaBo Ja Tpa)ke HaKHAaJy JATOT
u3jpxKaBamwa.”’ [IpuToM, HeMajy 06aBe3y /ia ce M3jacHe 3aLITO HUCY IPUXBATHIH
Jla u3Jp)KaBale HacTaBe, HUTH Ja OIpaBAajy pasyore. Y CUTyaluju Kaja je
3aKJ/by4eH T3B. HEIIPABHU YTOBOP O JOXKUBOTHOM M3/ P)KaBakby, KOjU CMAaTPaMo
moce6HUM OGTUTAIMOHUM YTOBOPOM KOju Tpeba 1a 6yje HOpMHUPaH y HallleM
npaBy (Kpcruh, 2012: 215), a KoJ, Kora je yroBopom mpezBubeHo Ja UMOBHHA
npehe Ha faBaoua u3ApkaBama 3a )XMBOTA MPUMAOLA, TPUMaIaL] U3/ pXKaBatba
64 MMao MpaBo /a 3axTeBa noBpahaj garor u He 6M AyroBao HaKHaJy 3a JATO
M3 p)KaBambe.

27 Y. 204, ct. 2 30H. MakesoHCKO IpaBo cafp)XH HEIITO Jpyradyyje pelleme, 10 KoMe
CYNPY)XHHK U IOTOMILLH AaBaOLia HEMAjy MPaBo /ia TPaXke HaKHay JAaTOr U3 p)KaBara He
CaMo aKo ce He carjiace Ja yroBop Nnpojyxe, Beh U ako HeMajy OpaB/AaHU PasJior 3a TO.
Y. 1035, cT. 2 3aKoHa 3a o6nuranronuTe ogHocH, Ca. eecHuk Ha Peny6auka Makedonuja,
18/2001, 04/2002, 05/2003, 84/2008, 81/2009, 161/2009 1 123/13 u Ca. 6ecHuk Ha Penybauka
Cegepna MakedoHuja, 215/21 1 154/2023.
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AXO CYNpY>XHMK U IIOTOMIIY JOKAXXY Jla HUCY y CTaly Jla HacTaBe ca
M3BpLIaBakeM yTOBOPHUX 06aBe3a, 3aKOH IITUTH buxoBe nHTepece.>® Taza ce
yroBop, Takohe, pacKH/a ajIu ce IbMMa NPH3Haje IPaBo Ja 3aXTeBajy HAaKHaAY
OJ1 IpUMaolia U3pXKaBamwa, Kojy, Mo c10604HOoj otieHH, oxpehyje cyn uenehu
VMIMOBHMHCKe IIPUJIMKe TPUMaolia 1 JIMIA Koja cy 61ia opraurheHa ja yroBop
NMpoAyKe.?® Y cBAaKOM C/1y4ajy, MMOBHMHA Koja je O1jia mpeJMeT yroBopa ocTaje
y CBOjUHHU ITpUMaola. AKo je JaBasal] U3p)KaBarba U3BPIINO 3a6e1e)x0y cBora
IpaBa M3 YroBOpa Ha HEMIOKPETHOCTH KOja je MpeJMeT yroBopa, a yroBop ce
pacKyHe, TpUMaJIal, U3 pXKaBamba UMa IPaBo /la 3aXTeBa Opucame 3abenexbe
U3 KaTacTpa HeMOKPEeTHOCTU. JeAUHO Kaja je JaBajall CTeKao CBOjUHY Ha
Jo6GprMa 13 yroBopa 3a CBOra XHMBOTA, IpUMaJal, 61 MMao MpaBo a TPaXKu
Jla ce OHA BpaTH, a/ik OU U AYroBao HacJAeZHUIMMa HaKHAZAY 3a MPUMJ/bEHO
U3/ pXKaBabe.

[TapameTpe oz KOjuX Cy[, [T0J1a31 TPUJIMKOM JocyhuBama M3HOCAa HAKHA e
JIeTUC/IaTop je AepUHHMCAO TAKO A Cce He JoBeJe y MUTabe er3sucTeHnuja
NMPUMaoL,a U3JP)KaBakka, aJlkd UCTO TaKO M Ja Ce 3a0BO/be MHTEpPecH, a
VICTOBPEMEHO U He YI'DO3H er3UCTeHIIMja Hac/lelHMKA /1aBaolia U3 p)KaBamba.
WMMa Muibesa fja CyJ MPUIMKOM YTBphBawka HakHaze Tpeba fa yame y 063up
Y YMHUJ0e Koje je aBasiall BpLUIKO TOKOM TPajaba yTOBOPA, AY)XUHY yTOBOPHOT
0JHOCA, a Takohe 1 eBeHTyaHa fAaBama U YHibeka Koja je UMao MprUMaJal;
M3/ip)KaBamba (HIIp. 4eCT je C/Iy4aj Aa MpUMaial, U3 p)KaBama CBOjOM [IEH3HjOM
WJTH PYTHUM MTPHMakbUMa y4eCTBYje y COTICTBEHOM H3ApKaBamwy). Mnak, opge
Tpeba UMaTH y BUJY /1a U3/iP)KaBabe, Hera v Opura o IpruMaoly Noipa3yMeBajy
YHUTaB HU3 KOMIUIEKCHUX, Pa3HOBPCHUX 0b6aBe3a Koje Cy ce U3BpIUaBaje y
kpaheMm nnu nyxem BpeMeHCKOM NepHoOJy U KOje je BeOMa TEIIKO U3Pa3UTH
y HoBLy (Cy6oruh-Koncrantunosuh, 1978: 535-536). HakHajga cBakako He
MoOXXe a OyJe MpaBUYHA Ka/Ia je yTOBOP AYTO TPajao aKo Cy TPOIIKOBY Jieuerba
Y U3 p)KaBamka OMIM BUCOKH, a IPUMasal, MMa MMOBUHY MaJjie BpeJHOCTH.
[Tputom, He Tpeba y3auMaTu y 063Up BpeHOCT CTBAPH Koje Cy OuJie IpeAMeT
IberoBe yroBopHe ob6aBese, jep ce MOpa MMAaTH Y BUJY A je IpUMaJsial, OCTao
6e3 U3Ap)XaBamwa U Ja he TUM cTBaprMa BePOBATHO pacHoJaraTy MPUIMKOM
3aKJ/by4Y€lba HOBOI YrOBOpa O JOXXHBOTHOM H3Zp)KaBamy, KaKo 06U cebu
06e306eA10 IPUCTOjHY CTapPOCT.

W3 HaBegeHOT ce jacHO 3akspyuyje ga 30OH perynuire camo nmpaBHe
HocJjiejylie pacKu/a yroBopa Kajja CBU Hac/le JHULY JaBaoLja HUCY OUJTN Y CTarby

28 Y KojuM ciiy4ajeBUMa je/THO JIMLE HUje Y CTakby Jja HAaCTAaBU Ca U3/ p)KaBabeM GaKTHUKO
je MHUTame, U MpeAMeT je JOKa3HuBakba Y MAPHUYHOM TOCTYIKY. Pa3no3u mory ma Gyny
Pa3JIMYUTH: OKOJTHOCT [1a JXHUBE Y APYyroM MeCTy/Ip)KaBH, MOCTOBHA HECTIOCOGHOCT
Hac/leJHUKA [aBaolia, UMOBHUHCKe TPUJIHKE, 3/[PAaBCTBEHO CTawe U OPOjHU [PYyrH
(merasmuwmje o Tome: JoBaHoBHh, 2003: 59-60).

29 Y. 20530H.

53



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

WU HUCY JKeJIesIu Aa yroBop HactaBe. OBe cuTyaliyje Cy HajjeJHOCTaBHUje.
MebhyTuM, y )KMBOTHOj CBaKOAHEBUII MOTY /1a HACTYIIe pa3IUYUTE CIOKEHE
OKOJTHOCTH, KOje M3a3uBajy OpojHe auiemMe y Be3u IIPaBHUX MOCIeAULIA Koje
TaJla HaCTYMajy.

Axo nMa Buuie oBaurheHWX Hac/leZHUKA KOjU MOTYy Ja MPOAYIKe
YIOBOPHHU OJJHOC, HE MOPajy CBa OBa JIMLA TO Aa pUXxBare, Beh ce camo jegaH
WM BULIE OJ, HbUX MOTY OIpeJe/IUTH Ja HacTaBe u3jpkaBawe. [IpaBHa
MO3MIMja OCTA/INX HAac/IeJHUKA 3aBUcKhe of Tora fia 1M OHYU He MOT'Y UJIU He
XeJjie a Jajbe U3PIKaBajy MPUMaolia, a MOXKe 3aBUCUTH U 0J, JoroBopa Mely
caHacsegHUIMMa. Hanme, 0BM Hac/le AHUIY, Y TOKY OCTaBHHCKOT MTOCTYIIKA,
MOT'y ¥ CIIOPa3yMHO Ja u3Bpile feoly Hac/lieACTBAa Tako wito he, penumo,
jeSaH Off IbUX HACTABUTH YIOBOP, U CAMUM TUM HaKOH CMPTH mpuMaoua crehu
MMOBMHCKA MpaBa JedpuHrcaHa yroBopoMm, oK he octanum Hac/iegHULIMMA
TIPUIIACTH YIe/H y JaBaodeBOj 3a0CTaBUITHUHM.

Kapa TakBor cropasyma Hema, akO HEKHM HaC/IeZHULLM JKeJle aJIu HUCY
y CTamy Za HacTaBe M3 p)KaBame, IOCTOjU AWjIeMa JIa T OHU UMajy IPaBo
Jla TPa)ke HAKHAJy U3/ P)KaBamwka JATor 3a )XMBOTA TOYMBLIET /1aBAoLa, U OF,
Kxora. [Ipema jeiHOM MUILI/beRY, HACJAeAHUILIU KOjU HaCcTaBe U3Jp)KaBame
JyroBajyv OU ,M3BeCcHY HAKHaAy OHUM HAc/IeJHUIMMA KOjU TO HUCY OUIH Y
moryhuocTH, camo ako cy Hahe ma 6u To 610 TTpaBUYHO, y3uMajyhu y 063up
OY>KUHY Tpajarba yroBopa, BpeMe 3a Koje ce MOXke ITPeTIOoCTaBUTH fa he yrosop
TpajaTy, MMOBUHCKe IIPUJINKe CBUX HaC/IeJHUKA U IPyTre OKOJTHOCTH CIIy4aja
(Kre¢, Pavié, 1964: 407). CynpoTaH 0BOM je CTaB fa OBlalheHr HAaC/IeJHUK
“Ma IPaBo /a MOTPaXKyje HaKHaJy Of, MpUMaolia U3[p)KaBamwa, jep je ycien,
HeMOTYhHOCTH [Ja HacTaBH yroBop ,yckpaheH y HaciegHOM gesy Koju 6U My
MpUIIA0 A je AaBajal, U3 piKaBamba HAJ)KMBEO MPUMaoLa“, Ipy YeMy U3HOC
HaKHa/ie 3a CBAKOT O[] HAaC/IeTHUKA MOXKe OUTH Pa3TUIMT, jep OU ce Cy[ LIeHHO
MMOBHO CTakh€e CBAKOT Hac/ieIHUKa nojeanHavHo (Autuh, BaanHosar, 1996:
540). [Ipema Tpehem moumMamy, 360r a/1€aTOPHOCTH YTOBOPA O ZOXXHUBOTHOM
M3/ p)KaBamky M HEM3BECHOCTH KOPUCTH 3a HAac/IeHUKe KOjU Cy POy XUIN
yTOBOp, BEOMa je TEIKO OipeJUTH U3HOC HAKHAJle, Te Ce je[IUHUM pelleheM
CcMaTpa Ja Hac/JeJHULIMMA KOjU HHUCY Y CTaly [a HacTaBe yroBop He Tpeba
NPU3HATH MPABO HU Ha KakBy HakHany (Bykoruh, 2021: 2018). [TocToju u
CTAHOBHUILTE Ja OBJe HeMa Jpyre MoryhHocTu Beh fa ce mpuMeHH 4i1. 205, CT.
2 30H, Te za cyz ogpenu HaKHAZAY MO CI060LHOj oLleHH, LeHehu nMoBHUHCKe
MPHUJIMKe MPHUMaolia U3 p)KaBamka U OBJallheHUX HacJleJHUKA KOjU HUCY
MOTJIY /Ia HaCcTaBe YroBOp, C TUM LITO OU ce Y 063UP Y3€0 U YAeo HacIeZHUKA
y 00aBe3u U3 pXKaBawka, OLHOCHO Ye0 Y CTBaprMa Koje 61 CTeKao Ha OCHOBY
yroBsopa za je npey3eo o6aBe3y M3 p)KaBama Ca OCTAJIUM CaHaCAegHUIMA
(JoBanosuh, 2023: 61).
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[Ipema HaleM MUII/bEHY, OBJle HEMa MecTa mpuMeHH 4. 205 30H jep
ce BbMIMe peTyJIvIle CUTYyalMja KaZa HUKO Of IOTOMAaKa U CYNIPY)>XHUKA HHje
y CTaly Jla HacTaBU yIOBOP, ycJies yera ce yropop packuga. Crora ce He Moxe
MPYMEHUTH aHa/IOTHja Ha C/Ty4aj KaZia caMo HEKH Of, lbMX HUCY y MOrYhHOCTH
[la TO YHHe, jep ce yroBOp HaCTaB/ha Ca OCTA/IUM /ABAOYeBUM OBIaurheHUuM
HacegHunuMa. [Ipumanan usgpkaBama je aHraXKoBao CBOjy UMOBHHY Kao
HaKHaJy 3a JaTo U3/ p)KaBake, yTOBOp HUje OKOHYaH HUTH je OCTBAPUO CBOjy
CBpXY, ITa HEMa pasjiora Jja ce OH CTaB/ba Y HEMIOBOJbHU)U TOJIOXKAj Y OZHOCY
Ha TO KaJa je faBajiall u3ApxKaBamwa 61o xuB. He nmocroju, no Hama, mpaBHU
OCHOB Jja TpUMaJiall U3/ p)KaBarba UCIIJIATH HaKHA Ly 3a IpUMJ/beHe IpecTalyje
HacjeJHHUILIMMa JaBaolla KOjU HUCY Y CTaly Ja HacTaBe U3Jp)KaBamwe, a Ja
OCTa/IM JaBao4eBH HACJIEIHHUIU CTeKHY MMOBHMHY KOjOM je pacIoyiarao
yrOBOPOM HAKOH HeroBe CMpTH. Tako HeurTo 6MI0 6M HENMPaBUYHO Mpema
npuMaony. CmMaTpaMo fa caMo HacJeJHUIU KOjH Cy IIpey3ejr yTOBOp MOT'y
[a AyTyjy UCTI/IaTy HOBYaHe HaKHaje OHMM Hac/eJHULIMMA KOju HUCY OUIH
y CTamy Aa yroBOp HacTaBe, CXOLHO BUX0BoM MehycoGHOM norosopy (koju
MO)Xe GUTU MOCTUTHYT MOMEHYTUM CIIOPa3yMOM O Ze00M 3a0CTaBIUTHHE,
Koju he GUTH yHET Y OCTaBUHCKO pellierne),’° a y ¢Iy4ajy cropa HaKHagy Ou
oJpesuo Cy[.

AKO caMo HeKU oJ, BHIlle oBlallheHUX HacJAeZHHUKA )Kejle fa HacTaBe
ca M3Jp)KaBamweM, a JpPyryu Ha TO He MPHUCTaHY, Taja o0aBe3a M3/p)XXaBama
Ipejia3y cCaMo Ha OHe HacJ/IeTHUKe KOjU CYy IPHUCTaJIA Ha TPOJy)Kemhe YToBopa.
[IpaBHU N0/I0XKaj OCTA/INX HAac/IeJHUKA OCTaje HelIpoMeHeH, OHU TUMe HUTH
mta rybe, aid HEMajy HU ITPaBoO Ha OMJIO KAaKBY HAKHAY 32 AATO U3 PIKaBalbe,
jep oBJie MMa MeCTa IIPUMeHH 4JI. 204, cT. 2 30H.

Kaga je Buille HacieHUKaA JlaBaolia Ipey3esio yroBoOp, CIIOPHO je fa 11
he ce HakoOH cMpPTH MpUMaoLia U3AP)KaBaa UMOBHHA 06yxBaheHa yroBopom
Mo/Ie TU'TH Ha paBHe YacTu Mehy krMa unu he ona 6uTH Tozie /beHa caoGpas3Ho
IBUXOBUM Hac/JeJHHUM Je/0OBUMa Ha 3a0CTaBUITHHU JaBaolla. Y IPaBHOj
KIbWXeBHOCTH je 3ay3eT CTaB Ja CBU IIOBEPUOLIU Y aKTUBHOj COMUJLAPHO]j
0GTMTaIMjU HACTAJIOj TI0 CMPTH aBaolia CTUYYy BPeJHOCT UMOBHHE CPa3MepHO
BeJIMYMHU CBOT HaceaHor gena (Autuh, bBaaunosan, 1996: 538). OBakBO
CTAaHOBHUILTe, HA4YeTHO, CMaTpamo ucnpaBHuM. MehyTum, urra y cay4ajy ako
je HeKo oJ, BUIlle JaBAaO4YeBUX HaCJIeJHUKA IPUXBATHO /la HAaCTaBH /A Jaje
H3Ap)XaBamwe, a OHJA U3Jp)XXaBame HHje JaBao, MU ra je JaBao Y 3HaTHO
MambeM 00MMY Of OCTA/IMX HAC/IeJHUKA JaBaola (HIIp. 3aTO jep XUBH Y PYTOM
rpajly Ujau ApXKaBH, UM ce Hajla3Mo Ha OAC/Yy)Xeky Ka3He 3aTBOpa, UJH je
ped 0 0co6H ca MHBAJIUAUTETOM) — /1 JIU Yy TOM CJIy4djy OCT/IM HaC/Ie JHULLH

30 CxXOmHO 4. 122, CT. 3 3aKOHA O BaHMAapPHUYHOM nocTynky Peny6riuke Cp6uje, Ca.
enacHuk CPC, 25/1982 11 48/1988 u Ca. enacuuk PC, 46/1995 — ap. 3aK0H, 18/2005 — Ap. 3aKOH,
85/2012, 45/2013 — AP. 3aK0H, 55/2014, 6/2015, 106/2015 — AP. 3aKOH U 14/2022.
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VIMajy IpaBo Ja JOKa3yjy Aa keMy Tpeba Aa NMpUMafHe yeo y IPUMaoyeBoj
MMOBHHHU MabH OJ] lerOBOI' HaC/IeHOT JeJjia, OAHOCHO Ja He fo6Hje HUIITA
axo GaKTUYKU HUje y4eCTBOBAO Y M3BPIIaBaky yrOBOpHUX 06aBe3a? Y 0BaKBoj
CUTYAllMjH CBAaKaKO Jla Ma MecCTa JOKa3WBaly HaBeJeHUX OKOJTHOCTH Y
HapHUYHOM IOCTYIIKY, KOju OM MOTIJIU /ia Pe3y/ITHPAjy IPeCyAOM KOjoM ce
KOHKPETHOM HacJIeAHUKY Aocyhyje MamwH yieo y IMOBUHY CTE€YEHOj Ha OCHOBY
yroBOpa 0 JOXXMBOTHOM M3/Ip)KaBakby y OJHOCY Ha HeTr0B Hac/IeJHH /IO, [1a YaK
U fa ce YTBPZAH la HeMa ITPaBo Ha /leo Te UMOBHHE, aKO Ce JJOKaXKe Ia YOITIITe
HUYje JlaBao U3/ p)KaBambe.

[Moce6GHa puIema jaBuia 61 ce y CUTYaIlHjHu Kaja IpUMaiall u3pikaBatba
yMpe y KpaTKOM BPeMeHCKOM MHTepPBaJly HaKOH [aBaolla, aJik IIpe Hero IITO
Cy CYTIPY)>XHHK U IIOTOMIIY /1aBaoLia A IX M3jaBy O TOMeE fia /I JKeJle M MOTY Jia
HacTaBe U3JpXaBamwe. M3jalrmeme y 0CTAaBUHCKOM ITOCTYIIKY O HACTaBI/bakby
H3Jp)XXaBamwa Taja je 6becrpeMeTHO. Y TOM C/Iy4ajy, CYyIPY>KHUK U TOTOMIU
JaBaola Koju Cy ra HacjIeIUJIH ipso iure, cMphy IpuMaoLa CTUYy UMOBUHY
KOja je Ou/a mpeAMeT YyroBOPa O JOXXHUBOTHOM M3/ PXKaBamky. AKO Cy CaMO HEKU
oJ, BHIlle HaC/IeJHUKA /1aBaoLa, oraurheHnx 1a HacTaBe yroBop, OpUHYIU O
IIPUMAOLy HAKOH CMPTH ZlaBaolla U CHOCHJIM TPOIIKOBe caXxpaHe, CTaBa CMO
Ja 6U OHM Off, OCTa/NnX oBlalrheHMX Hac/leAHMKA MOIJIM Jja TPake HAaKHaZAY
TPOLIKOBA M3Jp)KaBama U yoOMUYajeHUX TPOILIKOBA caxpaHe, y3umajyhu y
063up cpasmepy usmelyy mruxoBux HaciegHuX AenoBa. YMHM HaM ce fa ce
OZICYCTBO ZJaBama M3Jp)KaBama O, CTPaHe OCTa/INX Hac/leJHUKa y OBOM
BpPeMEHCKOM IIepHOJly He MO)XXe TPeTHPAaTH Kao BHUXOB CTaB [a He XKeJle /3
HacTaBe U3Jp)KaBame Te /1a, CAMUM THM, HEMAjy ITPaBo Ha y[e0 Y UMOBHUHU
CTeueHOj Ha OCHOBY yroBopa. HaBezeHo He 61 BayX1JIO y C/1y4ajy KaJia TOCTOje
00jeKTHBHEe OKOMHOCTH 300T KOjUX HAC/AeJHUIH, KOju HUCY PaKTHUYUYKHU
OGPUHYJIM O IPUMAOLLy, HUCY HU Y CTalby /1a 1ajy U3 p)KaBalbe, Ia OU Taga Cyx,
Yy OZHOCY Ha FbMX MOTA0 Jla PacKHHe yroBop, 6e3 npu3HaBama paBa Ha yAeo
y UMOBHHHU KOja je IpeMeT yroBopa, aiv y3 JocyhuBamwe HaKHaje 3a AaTO
M3/ p)KaBame 3a JXMBOTA [1aBaolla, Cpa3dMepPHO IbHUXOBOM HacJ/IeTHOM JIeJIy.

Moxxe ce foroguTH Ja HUKO OJ, CYIIPY)XHHKa U MOTOMaKa KoOjUu Cy
HacJeIU/IN [ABaold, Y BpeMeHCKOM pasMmaky usMelyy cmpru gasaona
Y NIPMMAaolia, YOIIITe HUCY MocehrBasyM U BOAMIM PadyyHa O IIPHUMAOLy
M3/ p)KaBama, HUTH Cy Ta caxpaHuIu. HacnegHuny npuMaoiia u3gpxaBama,
KOjU Cy Yy TOM CJIy4ajy HAaCTaBU/IM GPUTY O MPUMAOLy ¥ CHOCHJIM TPOLIKOBE
caxpaHe, MOT/IM OW y MAapHHUILM Ca BeOMa HEM3BECHUM HCXOJOM, Kao y
ropeM C/Iy4adjy, TPXXUTHU PacKuj yroBopa O J0XXHBOTHOM H3JPXKaBakby
360r HEM3BPIIEeHha YTOBOPHUX 06aBe3a (y KOM C/1y4ajy 6u JyroBaiy UCILIATY
HaKHa/Je 3a JaTo U3Jp)KaBatbe 33 JKMBOTA AaBaoLa), U1K HAKHA/Y TPOIIKOBA 3a
M3/Ip)KaBarbe Koje Cy MMaJIi HAKOH CMPTH [,aBaolja, Kao M HAKHAZY YOO YajeHUX
TPOLIKOBA caxpaHe. [ [pnInKoM foHOIIeka O TyKe ITI0 OBaKBUM 3aXTEeBUMa, CY,
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61 MOpao fa y3Me y 003Up AY)XHHY Tpajarba yroBOpa ¥ KBaJIUTET U KBAHTUTET
W3BpLIEHUX IIpecTaliyja of CTPaHe JaBaolia U3JpXKaBama, KO je, Ha KOjU HauMH,
y K0jOj MEPH 1 KOJTUKO 1yTro paKTHYKU U3/PXKaBao NPHUMaoLia HAaKOH fie/lalyje
IlaBaolla, a YMHU HaM ce fia 6u y 063up Tpebasio a y3Me U pasjore 360T KOjux
HacjIeIHUIIM JlaBaolla HUCY HaCTaBUJIM U3 p)XXaBalhe HAaKOH kheroBe CMPTH.

Kazma gaBanan nszppikaBama HeMa CYNIPY>KHHUKA U IIOTOMKE KOjU MOTY
Jla Ta Hacjlee, IeroBa ob6aBe3a U3 p)KaBarba HUje HAC/Ie1Ba, Te HA Ierope
OCTaJIe HacJleJHUKe He ITpeJjia3e HU IPaBa Koja je M3 yroBopa NMao MPeMUHYIN
JaBajal u3jpxxaBama. MoxKe ce CMaTpaTH Jja ce OBJie HUje OCTBapyo npehyTHO
YIOBOPEHH OAJIOKHH yciioB aa he mmoBuHa npehu Ha gaBaoua y TpeHyTKy
CMPTH IIPHMaolia aKo I'a JlaBajall, KOju HeMa CyIpy>XHHKa U IIOTOMKe KOjU Cy
IT03BaHU Jia Ta Hac/lesie, HA/HDKUBU. 3aKOHOZ,ABAIL je IIPOITYCTHO Ja Peryniie
[la 11 y OBOM CJIy4ajy IpUMaJiall u3Jp)KaBama Ayryje HacJe JHULMMA JaBaolia
HaKHaJy 3a U3Jp)XKaBamwe Koje je IPUMUO A0 merose cMpTu. [lenyje ga je
VMHTeHLIMja 3aKOHOAABLA OMIa ga paBopusyje MpUMaoLa U3 PXKaBamwka, Te
Jla HacJIe JHUIIM JaBaolla HeMajy MpaBo Ha HaKHA/Y 3a /IaTo U3 p)KaBamwe. Y
JIUTEpPATypPH je mpucyTaH takas ctaB (Belaj, 2007: 705; Crankosuh, 2011: 575).

Waxk, HeCyMIHBO je ja GU ce OBJie IpUMaJiall HEOCHOBAaHO 060TaTHO
- 3a IPUMJ/bEHO U3/ p)KaBale He OM JAa0 HUKAKBY HaKHAaJAy jep Ou 3ajpikao
MMOBHHY Koja je 6una npeamer yroopa. C npyre crpaHe, HacjaeJHULU
JaBaoua 6u 6unu omteheny, jep je 3aocTaBIITUHA JaBaola Kojy Cy Hac/Ie 4N
Mamba 32 BpeJHOCT J,aBaoYeBUX YHHHA0a Ha OCHOBY YTOBOPA O ZOXXHBOTHOM
usjpxaBawy. OCHOBHO je IpaBUJIO KOJ, PAaCKK /A YTOBOPA /a je CBaKHU yroBapay
JIy>KaH 1a BpaTH OHO LITO je IPUMHO OF, ApyTe CTpaHe, O oApendama 3a
U3BpIllebe JBOCTPAHUX yroBopa.>' 3aKOH 0 HacehuBamwy jecTe OACTYIIHO OF,
OBOT IIPaBHUJIa, aJTM CaMO Y C/IY4ajy KaJia CYNPy)>XHHUK U IIOTOMIIY JaBaolja He
XeJie la HacTaBe yrosop. OBo MpaBUJIO Cce He MOXKe 110 aHaJIOTHjU TPUMeHUTHU
Ha C/1y4aj Kafia ce HacmeAHUIMMA yckpahyje mpaBo za ce yomiuTe usjacHe ga
JIM XKeJle la ce yroBop HacTaBu. OfcycTBo perynaTuBe oBor nuTamwa y 30OH-y
He 3Ha4H Ja ce Ha OBaj HAYMH MOT'Y Zie3aByHMCaTH OMIITA IpaBuia rpahaHckor
IIpaBa 0 HEOCHOBAaHOM obOorahemy, Te cMO GIMDKU CTaBy Ja OM Hac/IeHULU
JaBaolla y MAapHUIIY MOTJIM JA UCXOJe HAKHAAY JATOr M3 p)KaBamwa nosusajyhu
ce Ha 0Baj MHCTUTYT (cu4HO: Bykoruh, 2021: 225). To 61 6110 ¥ IPABUIHO
peurerbe. CBaKaKo, y IjM/by MpPaBHE CUTYPHOCTH, MHULI/bEHA CMO Aa O
3aKOHOJaBal, IPUIUKOM HOBeupawa 30OH-a Tpe6ano Ja OTKIOHYU OBY IIPaBHY
MMpa3HUHY U Jja peryjuile IpaBo Hac/leZHUKA JaBaolla Ha HaKHAaAY JaToT
M3JpXKaBama, Kako O6u ce u3bersio ga CyJoBH, MIPUINKOM HONYyHhaBakba OBe
IIpaBHe NTPa3HHUHE, JOHOCE Pa3/IMINTE OJJIYKe.

Jpyrauuja cutyanuja 6u 61ja Kaja cy HeloKpeTHe cTBapu oOyxBahene
YTroBOPOM IIpellsie 3a YKMBOTa IMPHUMaoIa U3p>KaBama Y CBOjHHY /laBaolia.

31 Y 132, cT. 3 300.
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YKOJIMKO je NMpHMaJal, cBoje MOTPaKuBake U3 yroBopa 06e36eA10 yIucoM
Yy KaTacTap HENMOKPETHOCTH KOHCTUTYUINYhH peasHH TeperT, Ma JaBajal
npeMuHe, Taga he ob6aBe3a usapxaBara TEPETUTHU GUJIO KOT HacJeJHHUKA
JlaBaolia KojU je HacJAeAyo Ty HeMOKpeTHOCT onTepeheny peasrHum Tepetom
M3Ap)KaBama. AKO je MpHUMasal, TO IPONyCTHO Aa YYUHH, CMAaTpaMo Ja 6u
MMao IpaBo Ja Of HacJeJHHUKA JAABaold KOju HUCY oBialrheHu fa HacTaBe
M3/p)KaBame, 3aXTeBa oBpahaj UMOBHHE jep ce CBpXa yroBopa HHje OCTBApHIIA,
anu 6u ra u oBxe norahana mpaBuia o HeocHoBaHOM oGorahemy. /Ipyra
MoryhHOCT je Ia oBa /1M11a 3aK/by4e HOBU yTOBOP O JO)XMBOTHOM U3/ PXKaBakby
aKo TO XeJle.

Jowr jexHo muTame Koje je octasmo BaH $OKyca 3aKOHOJABIA jecTe
KaKBe Cy IIpaBHe IToC/IeiuIIe Y C/Iy4ajy Kafa MpUMaal u3jpXXaBama YCMPTH
JaBaola, a HUCY UCITybeHHU YCJIOBH KOjU UCKJbYyUYjy IPOTUBIIPABHOCT, Tj. Kaga
HHje TO OYMHHUO Yy HY)KHOj 040paHU U KPajiboj HY)XKAHU. Y TUTEepaTypH ce,
6e3 Jajpe apryMeHTalMje, HABOAM /1a y TOM CJ/Iy4ajy MpUMaJal, HeMa IIPaBo
Jla TPA)XU HaCTaBaK M3Jp)KaBama, a CYNPY)XHUKY U IMTOTOMIIMMa /laBaolia
JOyTryje HAKHaZYy 3a U3Jp)KaBame Koje je mpumuo (AuTuh, BanuHosa, 1996:
539). CMaTpamo fa 61 1 OC/IeivIie OBe peasiHe JXUBOTHE CUTYyaluje Tpe6aio
HopMHpaTu. HecyM®BHBO 1a y OBOM ciy4ajy yroBop Tpeba Aa mpecraHe, a
MprMaJial, HeMa MOPATHO MPaBo (Koje 6U My U3PUYUTO TPebAIO OAy3eTH
3aKOHOM) Ha HAaCTaBaK M3/IP)KaBarba. Y TOM C/1y4ajy, TOTOMIU U CYIPY)XHHK
IaBaoua, Koju ra Hacuelhyjy, umanu 6u mpaBo Ja 3axTeBajy HAKHAy JATOT
W3JpXKaBama, rae Ou cys NPUINKOM ofpehrBama BUCHHe HaKHaje MOceGHO
LIeHWO ¥ OKOJTHOCT Jia je IprMaJlall yCMPTHO /laBaolia U3 p)KaBama.3*

8. 3akpyuak

Kaxko 6u ce 3a1ITUTH/IN MHTEPECH IPUMAOoLA U3 pXKaBamwa 1 06e36e10
KOHTHHYUTET 33/I0BO/baBatha EIOBUX €r3UCTEHIHjaTHUX ITOTpeba y cay4ajy
CMPTH [JaBaolia U3 pXKaBama, 3aKoH o HacnehuBamwy npensueo je moryhnoct
HacehuBamwa mpaBa 1 0o6aBe3a M3 yroBopa O JOXXMBOTHOM H3JPXKaBaiby.
3aKoHOZABall ce OoIpeJle/IhO /ia KPyT HacJleJHUKA JlaBaolia PeCTPUKTUBHO
oZipeny, Te je yCJIOBMO HaCTaBaK yrOBOpa CaMoO MPUCTAHKOM CYNpPYXXHHUKA U
MOTOMaKa IPeMHUHYJIOT aBaolla, KOjU Cy M03BaHM Ja ra Hacsege. OBa nuia cy
MIpUBHJIETOBAHa jep ce ITOILJIO O/ CTAHOBHINTA Ia Cy O3HATA ITPUMAOILY, [ia CY, IO

32 HesaBucHO of TOra, HaC/IEZHUIM AABAOLA UMaJTH G1 ITPABO U Ha HAKHALY MaTepHjaTHe
ITeTe y C/Ay4ajy CMPTH, MPABO Ja TPayke HAKHAAY yoOMYajeHMX TPOIIKOBA caXpaHe, a
JIAIIA KOja je ZaBajial, mo 3aKOHY U3P)KaBao MK IIOMArao, Wiu Koje je o 3aKOHY UMaJio
MpaBo [ja 0f hera TPAKK U3gp)KaBare, MMa MPaBo Ha HAKHALY IITETe KOjy TPITH I'yOUTKOM
M3AP)KaBama, OLHOCHO moMarama (4. 188, 1. 193, cT. 11 4. 194 300). 3akoHoM oBnaurheHa
JIWIIAa UMajy MPaBO ¥ Ha HaKHAJLy HeMaTepujajiHe 1ITeTe 300r AyIIEBHUX GOMOBA yCies
cmpTH 6ruckor nuna (4. 200 u 201 300).
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IpaBUIIY, IOMaraja JaBaolly y U3BplllaBaby YTOBOPHUX 00aBe3a, Te fa 6u 6110
OTIOPTYHO OTPaHUYUTH MoryhHOCT HacTaBKa yroBopa camo Ha mwux. Ocranu
HacJleJHULIY, He3aBHCHO O, TOra [Ia JIX Cy 3a )KMBOTA JaBaolla U3/ pXKaBama
y4eCTBOBAJIM y U3 p)KaBamy NPUMAOIIA, HUCY OB/alIheHH /1a TPOY)Ke YTOBOpP.
[Tpu cBemy ToMe, IpUMaoLy 3 PXKaBamwba, HAKO je OH JKUBOTHO 3aMHTEpeCcOBaH
3a To Ko he HacTaBUTH GPUTY O MY, HAMEHEHA je MOTIYHO MaCHBHA yJIora
Yl HYje My /laTa HUKAaKBa MOTYhHOCT Jja ce M3jaCHU, U eBEHTYa/THO yCIIPOTUBHU
HACTaBKy yToBOpa ca MojeAUHUM HJIU CBUM OBlaltheHMM HaciegHUIIMMa
JlaBaolia M3Jp)KaBamwa, YUMe je IpeKplleH NPUHIUII ayTOHOMHUje BOJbe Y
YTOBOPHHUM ofHOCHMa. O4HUrIeHO Ja je 3aKOHOZABal, OM0 MULI/bEA A je
IeroBa CarJacHoOCT OMJIa pe/leBaHTHA CaMO MPUJIMKOM 3aK/byuebha YroBopa
U CTylamka y YTOBOPHU OAHOC Ca /laBaolieM U3/ApyKaBamba.

Hanasumo fa je nocrojehe peueme, npemsa ersuctrupa CKopo NyHUX
ceJjaM fielieHHja, HEOPXKUBO, U Jja 61 60/pM GaslaHC y MHTepecHuMa IpUMaoLa
Y HacJleJHUKa JaBaolla M3Jp)XXaBamka OMO yCIIOCTaB/bEH aKO OU ce KpyT
HacJIeJHUKA KOju MOTY Ja HacTaBe U3/p)KaBame IPOLIMPUO, 3 IPUMAOLy
M3pXKaBama Npu3Haaa MoryhHoCT #a ce y ledUHMCAHOM POKY M3jacHHM Aa
JIM YKeJIU Za ra OBa JMlA U3[PXKaBajy, jep ca BUMa HHUje CBOjOM BO/bOM HU
3aCHOBAO yroBOpHU ogHOC. KOMITpoMuCHO peleme 61 ce MOT/IO OUMUTOBATH Y
TOMe Jia ce IIPaBo /la ce M3jacHe Ja JIY IIPUCTAjy Ha IIPOJ Y Kekbe yroBopa Ipu3Ha
CBMM HacJleJHUIMMa JaBaolla M3/pXKaBamba, KOjU CY XXHUBEJIN y 3ajeIHUIIY ca
IpHMaoLieM 1 y4eCTBOBa/IM Y lberoBOM U3 pXKaBamy. McTroBpemMeHo, npumaony
M3JpXKaBara OM ce IMPU3HAJIO NMPABO /1 y IPUMEPEHOM POKY, He y)XeM OF,
roAVHY AaHa, TPaXXU PAacKUJ, yroBopa y OfHOCY Ha Hac/leJHUKe JaBaola
M3/p)KaBama, 6e3 crenupuIparmba IoceGHOT pa3iora 3a pACKU U JOKa3uBaba
JOJATHUX YMeHHUIA, y3 00aBe3y UCIIaTe HAKHA/le Hac/Ie JHULIMMA aBaoLia
3a U3JpXaBame Koje je MpuMuo. YMHU ce fa ce Ha 0Baj HAUUH Y J0BOJbHO]j
MepH LITUTH IIPaBHA NO3UIIMja IPUMaoLa U3pxKaBamwa. [IpusHaBame mpasa
IIPHMMAaoLly fia Ce U3jaCHU Ja /iU U ca KUM O] BUIlle Hac/IeJHUKA JKeJIU Jja YTOBOP
HACTaBH, TIOCTaBUIIO 6U GPojHA MUTABA, O TOTA Y K0joj GOPMHU, Ipes KUM U
Y KOM IIOCTYTIKY OM Ce Ta CariaCHOCT /IaJIa, LITO HaM Ce YNHU CYBUIIHUM aKO
My ce IIpM3HA IIPaBo /ia Cy/l, Ha HberoB 3axXTeB, jeJJHOCTaBHO PaCKHUHe YyTOBOP
6e3 ynylITalka y UCIUTHBAbe PA3JI0ra 3a PaCKUZ,.

C 0631pOM Ha TO [Jja je JIerUC/IaTOP PeTyIrCcao CaMo MpaBHe MOCIeJUIle
PacKHza yroBopa Kajia CBY OBJIaltheHU Hac/le THULY He XKeJle UJIU HUCY Y CTarby
Jla HacTaBe YTOBOP, OCTajia Cy OTBOpPeHa OpojHa CIIOpHa MU Tamwa Koja ce MOr'y
jaBUTH y CJI0O)K€HOM IIPAaBHOM >XHUBOTY. 3aKOHOZABAL, 6u Tpebaso ga yuuHu
HAIop /la IPaBHO YpeaH MocIeulle HacTyama ofipel)eHIX OKOTHOCTH Koje ce
yemurhe MOTy jaBUTH Y )KUBOTHOj CBAKOZHEBUIIY, 2 HAPOUYUTO OHE KOje U3a3UBAjy
JuneMe U criopema Mely mpaBHuIMa. Tako, MOTITYHO IUBEPTeHTHU CTaBOBU Y
TEOpHjH O TOMe 0f1 Kora 01 HacJleAHULIM JaBaolja, Koju HUCy y MoryhHocTH fa
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HaCTaBe yTroBOP, TOTPAXKHUBAIM HAKHAZY y CJIy4ajy Aa Cy NojeAMHY OBIalheH!
HACc/IeHUIM HACTABUJ/IM M3 p)KaBame, U 0f, KOjUX mapaMerapa O Moiao
CyZ, IpUIMKOM yTBphUBama HakHaje, yKa3yjy Ha HEONXOLHOCT /1a Ce OBO
NMUTame jacHo peryauue. OcuM Tora, uMajyhu y BUy 1a ce yroBOp racu Kaja
JaBaolia U3 p)KaBama Hacelyjy nuua Koja HuCy opnaimheHa na HacTaBse
M3 p)KaBame, MOTPeOHO je ToceGHO HOPMUPATH /a JIM OBA JIUILA UMAjy IPaBO
Ha HaKHAa/ly U3/pXKaBama AATOr 3a )XMBOTA JaBaolia, Kako Ou ce nsberse
JujIeMe Jia M UM TO MPABO MPHUIAZA 10 OCHOBY MPaBH/Ia O HEOCHOBAHOM
ob6orahemy. Halire cTaBoBe MOBOJOM OBHX U PYTHUX CITIOPHUX MMUTakha U Ujeje
Kako OM 3aKOHOJaBall OBe AujieMe MOrao fia paspeuru de lege ferenda visnenu
CMO y pajy ¥ NMOKYLIA/IY /a IOHYAUMO Baj/baHy apryMeHTauujy. Konauso,
HMAKO CMAaTpaMo Jia U Cajid MPUIMKOM 3aK/byderba yTOBOPA O J0XXHUBOTHOM
M3Jp)XaBakby YTOBOPHE CTPaHe MOT'Y Jia 110 CBOjOj BOJbU NTpeABHU e HA KOje JIuLie
he npehu o6aBe3a usgpxaBama, 3a C/1y4aj Aa AaBajal U3 p)KaBarba IPeMUHe
Ipe NMpUMaold, YMHMU HaM ce KOPHUCHHUM [Ja 3aKOHOJABall jeJHOCTaBHOM
3aKOHCKOM popMyIaLMjoM yKaxke yropapauuma Ha Ty moryhuoct. Tume 6u
ce nu36erjie MHOTe IIpaBHe IepUIleTHje KOje MOT'Yy HAaCTYIIUTH YCJIe[, IPeTXOAHe
CMPTH /IaBaolia U3APXKaBamba.
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106/2015 — AP. 3aKOH U 14/2022.

3akon o HacnehuBamwy Peny6nuke Cp6uje. Cayxncberu enacHux PC. Bp.
46/1995, 101/2003 - ogryka YCPC u 6/2015.

3akon o HacnehuBawy CP Cpbwuje. Cayxcberu enacHuk CPC. Bp. 52/1974,
1/1980 1 25/1982 — Ap. 3aKOH.

3axoH o HacnehuBawy ®HP]. Caync6enu aucm PHPJ. bp. 20/1955 u
Crayanc6eru aucm CPPJ, 6p. 42/1965 U 47/1965.

Zakon o obveznim odnosima Hrvatske. Narodne novine. bp. 35/2005,
41/2008, 125/2011, 78/2015, 29/2018, 126/2021, 114/2022, 156/2022 1 155/2023.

3akoH o oburauoHum ofHocruma Pery6iauke Cpbuje. CayxcbeHu aucm
CPPJ. bp. 29/78, 39/85, 45/89 — ognyka YCJ u 57/89, Cayxucbenu aucm CPJ. bp.
31/93, Cayxc6enu aucm CLT. Bp. 1/2003 - YctaBHa noBesba u CayxcbeHu enacHux
PC. bp. 18/2020.

3aKoH 0 mapHU4YHOM nocTynKy Peny6iuke Cp6uje. CayscbeHu enacHuk
PC. bp. 72/2011, 49/2013 — opnyka YC, 74/2013 — onnyka YC, 55/2014, 87/2018,
18/2020 1 10/2023 - [Ip. 3aKOH;

[Topompuunu 3akoH Peny6nuke Cp6uje. Caymcberu enactux PC. Bp.
18/2005, 72/2011 - Ap. 3aKOH U 6/2015.

[IBajuapck 3aKOHMK O obGnuraunujama u3 1911. roguHe (Obliga-
tionemreicht). Ilpeysero 18. 2. 2025. https://www.fedlex.admin.ch/eli/
cc/27/317_321_377/en.

Cyacke opiryke

Opnyka BpxosHor cyza buX, Pes. 255/84 (Y6asuh, 2004: 262).

Opnyka Bpxosuor cyna Cp6uje, PeB. 2664/02 (AuTuh, Byphesuh, 2003:
244).

Opnyka BpxosHor cyza Cp6uje, PeB. 4063/98 (Y6aBuh, 2004: 263-264).

Opnyka BpxosHor cyza Cpowuje, Pes. 3897/97 (Y6aBuh, 2004: 263).

Opnyka Bpxosaor cyza Cp6uje, Pes. 2256/93 (Y6aBuh, 2004: 262-263).
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Opnyka OxpyxHor cyza y Kpassesy, I'k. 119/01 (CBopuiaH, 2004: 553).

[Mpecyna Anenanuonor cygay beorpaay, I'x. 1687/2016 (Paragraf Lex).

ITpecyza Anenauuonor cyza y Kparyjesny, I'k. II 402/2010 (I'pyna
ayTtopa. 36upka cenmeHyu u3 epahaxckoe npasa u epaharHckoe npoyecHoz npasa.
Kmura 1. 125-126).

[Mpecyna BpxoBHor kacayuonor cyza PemyGnuxe CpGuje, Pes.
1663/2016 ([IpeyseTo 13. 2. 2025. https://vk.sud.rs/sr-lat/rev-16632016-zakon-
o-obligacionim-odnosima-%C4%8Dlan-111-ugovor-o-do%C5%BEivotnom-
izdr%C5%BEavanju-poni%Cs%Aitaj-zakon-o).

[Npecyzna BpxosHor cyna Cp6uje, Pes. 2791/2005 (Paragraf Lex).

Peuremwe BpxoBHor kacanuonor cysa Peny6nuke Cp6uje, Pes. 167/2015
(MpeyseTo 13. 2. 2025. https://www.vk.sud.rs/sr-lat/rev-1672015-nasledno-pravo-
ugovor-o-doZivotnom-izdrzavanju.).

Peumrewse OxpyxHor cyzay Bamesy, k. 98/05 (Byphesuh, 2015: 259).
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LEGAL CONSEQUENCES OF THE MAINTENANCE PROVIDER’S
DEATH ARISING FROM A LIFETIME MAINTENANCE AGREEMENT

Summary

The Succession Act of the Republic of Serbia regulates only certain legal
consequences arising from a lifetime maintenance agreement in case the main-
tenance provider dies before the maintenance recipient, thus leaving numerous
contentious issues unresolved. The legislator has chosen to authorize only the
spouse and the descendants (eligible heirs) of the deceased maintenance provider
to continue providing support if they agree to do so. In particular, the Successi-
on Act also regulates the legal consequences of contract termination in cases
where these heirs are unable or unwilling to continue providing support under
the lifetime maintenance agreement. The paper critically examines the existing
legal solutions on the circle of subjects (heirs) entitled to continue providing care
and support and discusses the procedure by which they declare whether they are
able and willing to continue the agreement. In this context, the author points
out that the maintenance recipient does not have the right to declare whether
he/she agrees to the continuation of the contract, which may place the recipient
in a disadvantaged position. The author argues that the circle of heirs who are
entitled to continue the lifetime maintenance agreement should be expanded to
include all heirs who lived with the maintenance recipient and participated in their
support during the provider’s lifetime. The Succession Act does not envisage the
recipient’s right to decide whether he/she wants to be supported by the provider’s
heirs. In order to protect the recipient’s interests, the author of this paper sugge-
sts that the recipient should be granted the right to request the termination of
the maintenance agreement within a reasonable period (six months or one year)
without the need to specify a particular reason. In addition, the paper highlights
the legislator’s failure to requlate numerous unresolved issues, presents views on
the legal consequences that would arise in various real-life situations, and urges
for their regulation de lege ferenda.

Keywords: lifetime maintenance agreement, maintenance provider, main-
tenance recipient, legal consequences of the maintenance provider’s death.
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THE ROLE OF THE CENTRAL BANK IN
NORMATIVE RISK REGULATION IN THE
CONTEMPORARY MONETARY LAW™

Abstract: The paper analyzes the reasons for normative risk regulation
in monetary legislation and central bank legislation to understand the
axiological matrix of the concept, principles, and purpose of risk regula-
tion. In the circumstances of dynamic and complex monetary flows, the
monetary legislator (central bank) must pay special attention to this ma-
trix in order to protect monetary stability as a global public good. In this
context, the paper starts from the basic hypothesis that the mechanisms
of optimal legal regulation of risks in monetary law are in the function
of protecting the interests of bank clients (and users of financial services
in general).To this effect, it is necessary to identify, determine and logi-
cal interprete relevant provisions of both primary monetary legislation
(in the current circumstances of various crisis scenarios) and secondary
monetary legislation (which is especially noticeable in EU monetary law
where secondary legislation, due to its flexibility and effectiveness, is a
significant instrument for filling legal gaps in primary monetary legal
acts). In particular, the paper focuses on the functional analysis of relevant
provisions of Serbian monetary legislation and practice. In the author’s
opinion, given the fact that the law of the European Central Bank (ECB)
is not only the actor primus of European Monetary Law but also of inter-
national monetary order, the solutions from the domain of ECB law must
be adopted and applied (with adequate adjustments) in Serbian monetary
law and practice to form optimal normative models for regulating finan-
cial risk for the purpose of sustainable public monetary management and
providing economic stability of the banking sector.

Keywords: financial risk, monetary law, EU, central bank, monetary
stability, public monetary management.
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1. A Brief Theoretical Overview of Financial Risk
Regulation in Public Monetary Management

Today, risk in monetary flows is an unavoidable factor that influences
the decisions of entities operating in a regulated monetary reality. Risk is
most commonly defined as the recognition of a state (action) where a series of
different results may appear as a consequence of a decision, and where the pro-
bability of achieving each result is quite known to the issuer (Orsag, 2002:194).
Timely recognition of financial risk is particularly important in the context of
corporate financial law, where risk appears as the possibility of quantifying the
probability of achieving certain results, such as profitability of investments in
securities (i.e., the degree of profitability prediction that can be expected from
a specific type and form of investment, including deviation from the expected
return rate). The risk of investing in securities refers to the portfolio risk that
represents a combination of assets owned by an individual or a company and the
sole purpose of generating income. Generally speaking, the main reasons of the
legislator’s endeavours in the sphere of regulating the banking business include:
protection of the goals and objectives of monetary policy, prudential reasons,
prevention of financial crime, consumer protection, and investor protection
(Cranston, 2005: 63). In the circumstances of globalization of international
monetary and financial flows, it is precisely for these reasons that the existing
rules for the implementation of monetary and corporate finances have been
tightened, which is contrary to the principles of free market economy and free
movement of capital. In the era of extensive liberalization of financial flows,
banks face significant risks in their operations, for which reason imperative (ius
cogens) legal norms dominate the legal regulation of bank finance. Although
countries shape regulations for limiting risks in bank operations according
to their national needs and current global circumstances, there is a tendency
towards convergence of legal standards and techniques for preventing risks
(primarily in prudential control). This tendency can be explained by the fact
that banks are financial intermediaries which, in their operations, cross the
borders of the national monetary jurisdiction and establish their branches in
a large number of countries worldwide.

The monetary law science has identified the legislators’ motives that
justify the need for comprehensive regulation of financial risks, including the
so-called historical reasons (which justify state intervention based on the prin-
ciples of orthodox monetary law) and contemporary reasons (which generate
the need to redefine the role of central banks and humanize monetary policy
in the circumstances of financial, economic and pandemic crises). Historical
reasons follow the development path of banks as standard financial interme-
diary, starting from their first establishment and subrogation of laws and sub-
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laws that regulate their conduct (which often occurred after financial crises
and the emergence of new economic doctrine). For example, the Banking Act
of Great Britain (1979) was passed after the banking crisis in the early 1970s to
strengthen prudential control. The same act was repealed after the collapse
of the Bank of England (1987). Practice shows that the existence of legal gaps
inevitably results in amending and supplementing the legislation with new
solutions. On the other hand, contemporary reasons arise from the specific
form and organizational structure of banks, where we must emphasize that
the legislator’s motives and reasons for regulating financial risk may differ from
the original motives of the framers of such regulations. Thus, regulations may
remain legally or economically inefficient even though they were originally
adopted to eliminate inefficiency and uncertainty in banking finances in mo-
dern cash flows.

2. Regulation of Systemic Risk in Central Banking Today

The risk faced by central banks is similar to that faced by traditional
financial institutions. It includes market risk, credit risk, operational risk,
liquidity risk, and credibility risk. The last one is particularly important, taking
into account that the central bank is the actor primus in the protection and
implementation of monetary sovereignty as an integral part of political soverei-
gnty (Fabris, 2006: 63-64). However, the literature on monetary law and central
bank law clearly emphasizes that, unlike other traditional financial institutions,
central banks are less prone to risk in their actions and their portfolios contain
high-security investments. The reasons for their risk-free behavior lie in the
fact that central banks are non-profit institutions and need to protect public
funds. Certainly, this does not mean that risk management is being neglected in
central banks’ strategies; in the past period, there has been a general tendency
towards risk management, manifested through the identification of the risk to
which the central bank is exposed, as well as the development of instruments
for timely measuring risk exposure, its monitoring, and management.

Effective risk management is a comparative advantage, while poor risk
management leads to significant financial and non-financial losses, as well as
missed opportunities. For the aforesaid reasons, central bank management
pays special attention to strategies for avoiding, reducing, and sharing risks in
its soft legislation. Avoiding risks involves ceasing to perform the activity that
causes the risk; for example, cash from the central bank’s vault is taken over by
a commercial bank, thus eliminating the risk of transporting money. Reducing
risks involves taking a series of actions that minimize either the occurrence of
risk or the potential loss in the event of its occurrence. Sharing risks involves
sharing the risk with another institution, such as an insurance company. As

67



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

a rule, the risks that are very unlikely to occur, those that carry a potentially
small loss, and those where the cost of protection against risk is higher than
the potential loss caused by the risk in question are considered acceptable.

The central bank plays an important role in determining the goals and
instruments of economic security policies that are shaped by various factors,
for which reason certain guiding principles must be applied in the process of
achieving these security goals. The application of economic security principles
should ensure that the state as an economic law participant and its security
system are stable, which means that they do not introduce disturbances into its
economic processes (Milosevic, Staji¢, 2021: 11-12). The principles of economic
security should not be set in abstract terms, outside a given social, economic,
political, security, legal, and social environment. National security policy sho-
uld be designed so that all the requirements set in the principles of economic
security are implemented as fully as possible, but it must be borne in mind
that certain deviations may occur in practice due to several factors. Systemic
risk should not be equated with very similar credit risk, political risk, market
risk and other risks that banks encounter in their operations. The experiences
of countries where systemic risk emerged during the financial crisis show that
systemic risk can significantly reduce gross domestic product, in the range of
15-20%. Limiting and eliminating systemic risk is a very serious issue because
it is easily transferred from the affected bank to other banks due to the single
payment system. For example, if one of the banks in the system does not act
on payment orders by the end of the business day, a build-up of due obligations
occurs, which also endangers other entities. For this reason, the general rule
of business is that payment orders must be executed immediately in order to
avoid the congestion effect.

Notably, the emergence of complex economic problems throughout
economic history has provided a good basis for reexamining the established
conceptions on the role of the central bank, and has thus contributed to the
development of some new theories. In this sense, rapid changes in the strategic
environment have fundamental implications for the theories underlying the
creation of central bank policy. Moreover, the existing established practices
in the selection of central bank measures and instruments have changed in
different monetary jurisdictions that require the adaptation of the principles
and postulates of basic economic theories. As observed in academic circles, the
evolution of the central bank mandate is influenced by the reciprocity between
the development of monetary economics and financial theory with the ideas
and concepts underlying the creation of policy and practices in the central bank
(Warjiyo, Solikin, 2020: 278-279). Thus, in order to explain or offer solutions
to specific economic problems, the academy provides an irreplaceable contri-
bution to the abundance of conceptual and theoretical ideas related to various
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economic phenomena and behaviors in society. Yet, theoretical considerations
must be supported by the use of advanced quantitative methods and empirical
studies that are not ideal because they are often based on certain assumpti-
ons that simplify complex economic behaviors and flows in the real world.
Although the central bank is expected to lead a policy of monetary and finan-
cial innovations, and simultaneously take measures aimed at ensuring both
economic growth and economic stability (which is sometimes contradictory),
today it is believed that a strong central bank must offer the interested public
(and especially representatives of the executive branch) a strong response to
potential citizens’ dilemmas in the field of monetary policies because this is a
confirmation of the central bank’s independence in performing its activities.
These assumptions may be best illustrated by the example of the Euro-
pean Central Bank (ECB), including its communication with other community
and national institutions, its behavior in monetary disputes, its relations with
the public, and its correlations with other subjects of international monetary
law, such as the IMF and the World Bank. In that regard, another consequence
of the global financial crisis is the strengthening of the macroprudential func-
tion of the ECB, as the supreme European monetary institution which has to
look after and ensure the sound operation of the entire financial system, not
just financial entities at the micro level. This role is not new; it was shaped by
establishing the European Systemic Risk Board and further developed by the
concept of the EU banking union (more precisely, by the adoption of the Single
Resolution Mechanism Agreement). However, the problem with its action in the
field of early risk detection in the financial market was related to the absence
of legal subjectivity and non-binding decisions. The ECB’s influence on the
Board was twofold and can be understood as formal and substantive (Zilioli,
Athanassiou, 2020, 667-678; Gortsos, 2020, 11-13). Formal influence is reflected
in its support in human resources and performance of analytical tasks, while
substantive influence is more intense and is reflected in two facts: the President
of the ECB also chairs the Board, and the highest body of the Board (in addition
to national auditors) includes the President and Vice-President of the ECB. As
an example of a successful prudential policy in monetary literature, we may
refer to the prudential policy of the Bank of Japan, which had an unusual deve-
lopment path. Namely, in the 1990s, prudential control in Japanese monetary
law was carried out under the watchful eye of the Ministry of Finance, which
had a great influence on the operations of banks. Interestingly, the legal effect
of the guidelines, manuals, and guides issued by the Ministry had a strong
effect in practice on the process of consolidation of the banking system and
preservation of monetary stability. When prudential control finally became the
responsibility of the central bank, in conjunction with other applied credit and
tax policy measures, it yielded good results in controlling the emerging shocks

69



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

in the real estate market. For this reason, it is noted that Japan’s monetary
and fiscal policy from that period is very similar to events in the USA banking
market before the beginning of the mortgage crisis (Ryozo, 2021: 28-33).

The importance of financial risk in banking finance can best be seen in
the example of once widespread EU practice of concluding credit agreements
denominated in Swiss francs (which is also present in the practice of the Serbian
banking sector). Namely, the warning of the IMF (2007) states that trading,
which involves borrowing in low-interest currencies, such as the Swiss franc,
to raise funds for investment in high-interest currencies, could temporarily
weaken the franc and cause it to fall below its equilibrium level. In this way,
the IMF warned the central banks of Eastern European countries, and the
banks operating in those countries, of the possible risks of borrowing in Swiss
francs. In this statement, the IMF warns that such developments may lead to
risk spillover to other countries, especially Eastern European countries, where
the Swiss franc, thanks to small exchange rate changes and low interest rates in
Switzerland, has become the main currency for loans that have greatly contribu-
ted to the rapid credit expansion. It also contains a recommendation from the
Fund’s director to carefully monitor these types of loans in order to limit risks.

As the central national institution responsible for the stability of the
financial system and the protection of financial service users, the NBS adop-
ted a Decision on measures for preserving the stability of the financial system
concerning loans indexed in foreign currency (2015).! The Decision was made
to preserve and strengthen the stability of the financial system of the Republic
of Serbia, more adequately manage bank risks, and better protect financial ser-
vice users, who are primarily affected by the negative consequences of current
developments in international foreign exchange markets. Under paragrsph 1
(point 3) of the Decision, banks were obliged to offer four models for concluding
an annex to the agreement on changing the loan payment term for users of
housing loans indexed in Swiss francs:

* Model 1: a loan indexed in Swiss francs shall be converted into a loan
indexed in euros at an exchange rate that is 5% lower than the average exchange
rate of the euro (EUR) against the Swiss franc (CHF), calculated on the basis
of official average exhange rate of the Serbian dinar (RSD) against the Swiss
franc (CHF) valid on the date of conclusion of the annex to the agreement,, with
further application of the interest rate that the bank applies to loans indexed
in euros, and with the additional possibility of extending the loan repayment
period, upon the user’s request, for a maximum of 5 years;

1 Odluka o merama za o¢uvanje stabilnosti finansijskog sistema u vezi s kreditima
indeksiranim u stranoj valuti (Decision on measures for preserving the stability of the
financial system concerning loans indexed in foreign currency),”Sluzbeni glasnik RS”, br.
21 0d 25. februara 2015 i 51 od 12. juna 2015.
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* Model 2: a loan indexed in Swiss francs (CHF) shall be converted into
a loan indexed in euros (EUR) at the exchange rate calculated on the basis of
the official average exhange rates valid on the date of concluding the annex
to the agreement, with a reduction in the interest rate that the bank applies
to loans indexed in EUR on an annual basis by 1 percentage point, which does
not have to be lower than 3%, and with the additional possibility of extending
the loan repayment period, upon the user’s request, for a maximum of 5 years;

* Model 3: the loan remains indexed in Swiss francs (CHF), the interest
rate is reduced by 1 percentage point per year but it does not have to be lower
than 3%, with the additional possibility of extending the loan repayment period,
upon request, for a maximum of 5 years;

* Model 4: the loan remains indexed in Swiss francs (CHF) but the amo-
unt of the monthly installment expressed in Swiss francs is reduced by 20% of
the contracted amount for 36 months from the date of concluding the annex
to the agreement; after the expiry of that period, the total amount by which
the monthly annuities are reduced is repaid in 12 equal monthly installments;
After the expory of the original loan maturity, the bank would not calculate or
charge interest on receivables whose collection is postponed under this model.>

To propose adequate and balanced solutions to the aforementioned pro-
blems, the NBS conducted a detailed analysis of data on these loans, especially
in comparison with loans indexed in euros. On this occasion, all relevant social
and financial components of the position of the beneficiaries of these loans were
taken into account. The results of the analysis confirm that the unfavorable
development of the currency relationship between the Swiss franc and the
euro resulted in a situation that a certain number of citizens were unable to
settle the installments on these loans on time or settle them with considerable
difficulty. Considering the different modalities of approaching this problem,
the NBS concluded that the appropriate solution at that moment was to re-
commend to banks that the beneficiaries of these loans, primarily those who
were granted loans up to the amount of 80,000 EUR (in the equivalent value
of the Swiss franc on the day of granting the loan), should be enabled to repay
the loan in smaller amounts over a certain period compared to the originally
agreed annuities. In addition, the NBS issued a recommendation on the appli-
cation of undetermined elements of variable interest rates before the Act on
the Protection of Financial Services Users came into effect. However, this Act
did not explicitly regulate the issue of margins that banks unilaterally changed
and applied to loan agreements before this Act came into effect (e.g. changing
the interest rate following business policy acts, general business conditions or

2 Decision on measures to preserve the stability of the financial system concerning loans
indexed in foreign currency, paragraphi, point 3 (2015).
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changed market conditions). In this regard, the clients who were dissatisfied
with the behavior of banks sought the protection of their rights in court.

The Serbian Supreme Court of Cassation also provided an interpretation
of the currency clause and its purpose, emphasizing that a currency clause can
be agreed in a legally valid manner in order to preserve the equality of mutual
benefits: the market value of the dinar (RSD) amount of the placed and retur-
ned credit funds, which is determined by indexing the euro exchange rate. In
the Supreme Court opinion, a provision in a loan agreement on indexing dinar
(RSD) debt by using the CHF exchange rate is null and void if it is not based
on reliable written evidence that the bank acquired the placed credit funds in
dinars (RSD) through its borrowing in that currency and that, before agreeing,
the bank provided the loan beneficiary with complete written information about
all business risks and economic and financial consequences that will arise from
the application of such a clause. It is clearly emphasized that the loan agreement
produces a legal effect even after the nullity of the clause on indexing debt by
using the CHF exchange rate is determined. In such a case, the agreement will
be executed by conversion while preserving the equality of mutual benefits:
the market value of the given loan determined based on the official middle
exchange rate of the euro on the date of concluding the loan agreement and
the payment of interest in the amount determined by loan agreements of the
same type and duration, concluded with a currency clause in euros between the
same lender and other loan beneficiaries whose debt is determined by using the
official middle exchange rate of the euro. In civil proceedings concerning the
legal validity of a loan agreement, or a contractual clause on indexation of the
contract in Swiss francs, the court shall, at the request of the plaintiff, order a
provisional measure prohibiting the lender from realizing the collateral for the
execution of the contractual obligation of the borrower, if enforcement has not
already been initiated to realize the collateral. If enforcement proceedings to
realize the collateral for the debt from the loan have already been initiated, the
court or the public enforcement officer shall, at the request of the enforcement
debtor, postpone the enforcement.

Interestingly, the Supreme Court took the position that the provision
of the Loan Agreement obliging the borrower to pay the bank an insurance
premium with the National Housing Loan Insurance Corporation is legally
valid (provided that this obligation is clearly presented to the borrower in the
pre-contractual phase by stating this type of loan costs and its percentage or
nominal amount in the offer) and that, accordingly, the bank is not obliged
to inform the borrower about the structure and method of calculating the

3 Pravno shvatanje usvojeno na sednici Gradanskog odeljenja Vrhovnog kasacionog suda
odrzanoj 2. aprila 2019 (Legal opinion adopted by the Civil Department of the Supreme
Court of Cassation, 2 April 2019).
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insurance premium.# In_subsequent explanations on this matter, the Court
pointed out that the bank has the right to charge banking service costs and
fees; thus, the provision of the loan agreement obliging the borrower to pay
the bank the loan costs is not null and void, provided that the bank’s offer
contained unambiguous information about the loan costs. The costs of loan
processing and loan disbursement, as well as other costs that the bank charges
to the borrower when approving the loan, or the costs that are known on the
day of calculation and the costs that the bank charges to the borrower during
the implementation of the loan agreement, may be expressed in a percentage
amount and charged only through the calculation of the effective interest
rate. The bank is not obliged to specifically prove the structure and amount
of costs included in the total amount of loan costs, which are stated in the
offer accepted by the borrower by concluding the loan agreement. In another
SC case, considering the legal basis for the permissibility of contracting an
insurance premium with the National Housing Loan Insurance Corporation
as an obligation of the borrower, the Court also expressed the view that the
provision of the loan agreement by which the lender obliges the borrower to
pay the bank an insurance premium with the National Housing Loan Insurance
Corporation is legally valid, provided that this obligation is clearly presented to
the borrower in the pre-contractual phase by stating this type of loan costs and
its percentage and nominal amount in the offer, and that therefore the bank is
not obliged to inform the borrower of the structure and method of calculating
the loan insurance premium.® In a subsequent position on this matter, the
Supreme Court found that the bank has the right to charge costs and fees for
banking services; thus, the provision of the loan agreement by which the lender
obliges the borrower to pay the bank loan costs is not null and void, provided
that the bank’s offer contained unambiguous information on the loan costs.
The costs of processing the loan and releasing the loan into circulation, as well
as other costs that the bank charges the user when approving the loan or costs
that are known on the day of calculation and the costs that the bank charges
the user during the implementation of the loan agreement (according to this
understanding), may be expressed as a percentage and charged only through
the calculation of the effective interest rate. Concurrently, it is emphasized that
the bank is not obliged to separately prove the structure and amount of costs

4 Pravni stav usvojen na sednici Gradanskog odeljenja Vrhovnog kasacionog suda odrzanoj
16.09.2021. (Legal position adopted by the Civil Department of the Supreme Court of
Cassation, 16 Sept.2021).

5 Legal position adopted by the Civil Department of the Supreme Court of Cassation, 16
Sept.2021..

6 Legal position adopted by the Civil Department of the Supreme Court of Cassation, 16
Sept.2021.
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that are included in the total amount of loan costs, which are stated in the offer
that the loan user accepted by concluding the loan agreement.

3. Some Concerns Regarding Normative Risk Regulation
and the Protection of the Financial Services Users’ Rights

The existence of special laws that protect the interests of users of banking
services is a rare trend in the world, taking into account that they represent
users of financial services, i.e., consumers whose protection is provided in a
conventional (general) manner through the application of laws on the protection
of (all) categories of consumers regardless of the types of goods and services they
express preferences for. In addition to shelling out harmonized banking opera-
tions (paying a specified unexpected/excessive amount of money), prudential
control contributes to the protection of the interests of consumers of banking
services. The deposit insurance system provides consumers with a certain form
of security if a bank ceases to operate. Corporate financial law, in synergy with
banking law, central bank law and competition law, places special emphasis on
the protection of consumer interests, particularly in the circumstances of the
global financial crisis. In practice, various deposit insurance systems can be
classified as follows: a state insurance system, an insurance system based on
the so-called guarantee schemes, and a system of prior insurance for depositors
over other banking users. The first approach is usually applied when it comes to
securing smaller amounts of money, while the system of prior insurance often
appears in practice in case there is a special interest of the bank to protect the
interests of its depositors which, in the long term, contributes to increasing
its reputation and credibility in business. In this context, priority groups can
be established among the depositors themselves according to the size of their
insured amount and the term of deposit (Golubovi¢, Dimitrijevié, 2022: 10-12).

In today’s economic and financial circumstances, the system based on
guarantee schemes has the character of a universal principle in comparati-
ve jurisdictions. According to the EU Deposit-Guarantee Schemes Directive
(1994),” all member states must impose an obligation on registered banks to
issue and participate in the deposit guarantee schemes system (Art. 3 of the DGS
Directive). Member states are free to determine by national regulations which
branches of their banks (operating outside their territory, in other member
states) must join the guarantee schemes system (Art. 6 of the DGS Directive).
Thus, guarantees cover not only depositors of bank branches on their territory
but also depositors of all branches of the specific bank, regardless of which

7 Directive 94/19/EC of the European Parliament and of the Council of 30 May 1994
on Deposit-Guarantee Schemes (DGS), OJ L 135, 31.5.1994, https://eur-lex.europa.eu/eli/
dir/1994/19/0j/eng
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member state they are located in. The DGS Directive establishes the necessary
minimums of deposit insurance that all member states must implement, while
other differences are the result of solutions contained in national monetary
regulations. Notably, as a leading EU member state, Germany was against the
implementation of the DGS Directive as it considered that national measures
for deposit insurance were sufficient and that there was no need for the imple-
mentation of community measures. However, the Court of Justice of the EU
rejected Germany’s objections, as a result of which the Directive became fully
effective in monetary and banking finance.®

Although the provisions of primary monetary legislation prohibited the
rescue of financially troubled Member States, in the circumstances of the global
financial crisis, a step was taken by establishing the European Stability Mecha-
nism (ESM). The conditions for granting assistance refer to: an assessment of
the existence of a risk to the financial stability of the euro area as a whole or of
the Member States, and an assessment of the sustainability of public debt and
an assessment of the actual or potential financing needs of a specific Member
State. If these conditions are cumulatively met, the Commission may start ne-
gotiations with the State to conclude a Memorandum of Understanding (MoU).
This document sets out in detail all the shortcomings in the sphere of public
finances that should be addressed by financial support. The MoU cannot be
placed in the typical classification of legal acts because it represents an atypi-
cal legal act (hors nomenclature) that cannot be placed in the classification of
legal categories established by Article 288 of the Treaty on the Functioning of
the EU and other sources of public international law. The reason for the wide
application of the MoU is reflected in its flexibility and the absence of strict
formalism. Precisely because of these features, the EU has been practicing them
since 2007 in the areas of protection of fundamental rights, environmental
policy, and coordination of national budgetary policies, which has become par-
ticularly relevant in the years after the establishment of the ESM (de Gregorio
Marina, 2020: 253, 254, 258). A major challenge related to the implementation
of the MoU is related to confidentiality clauses on the exhange of supervisory
information, particularly given the absence of a universally accepted definition
of confidential information in the area of financial supervision in EU monetary
law (Ugena, 2019: 249), which should be emphasized because the definition of
confidential information in the area of business and antitrust law of the EU is
generally known and accepted. The European legislator has also imposed the
obligation on the ECB to maintain the confidentiality of sensitive financial
data which is quite expected, but the problem arises when fulfilling such a

8 C-15/16 - Baumeister, Judgment ECLI:EU:C:2018:464, Court of Justice of the EU, 2018,
https://curia.europa.cu/juris/liste jsf?language=en&num=C-15/16
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requirement conflicts with the requirement for transparency and which is
very difficult to fulfill.

Otherwise, modern models of financial supervision establish the obli-
gation to keep data concerning the operations of banks that are the subject of
examination and control in a specific procedure, which follows from the EU Ca-
pital Requirements Directive and the adopted Basel Core Principles for Effective
Banking Supervision. In addition, banks that are the subject of control often
require additional guarantees that the information obtained by the supervisor
remains an official secret, where any relativization of such guarantees would
seriously undermine the relationship of trust that must exist at all times in the
audit procedure (Ugena, 2019:249-250). The Capital Requirements Directive
(CRD) provides more precise explanations about what information must be
kept. Thus, Article 53 of the CRD clearly defines that information exchanged
between entities participating in the supervision/audit procedure must be
strictly confidential. However, it does not refer to any information which is
not obtained from entities directly involved in the procedure but indirectly
from other entities or institutions (e.g. general monetary policy, statistics, etc.).
Article 53 of the CRD also stablishes the permission to disclose information
in summary or aggregate form, but in such a way that the identity of the indi-
vidual entity (bank) participating in the procedure cannot be revealed, which
provides some guidelines for an appropriate and desirable way of processing
information in the procedure (Ugena, 2019:250), which simultaneously protects
the interests of both partiesa and of the general public. In these provisions, we
may recognize a negative definition of which information is not subject to the
obligation to maintain confidentiality. Thus, argumentum a contrario, we can
conclude which information would then be treated as confidential. This issue
has also been tackled by the judiciary, which was less or more demanding in
some cases, but there is some case law that casts more light on the issue.

In the Baumeister case (2018),° the EC]J established certain standards for
determining the confidentiality of information, by relying on the consequenti-
alist approach which starts from the possible consequences of disclosing data
on the interests of the protected parties in the procedure or the monitoring
system for banks or companies in the financial system. In this case, it was a
request from a private party for access to information concerning the establis-
hed results of financial supervision, which means that there was no question
of classic disclosure and dissemination of information.

9 C-15/16 - Baumeister, Judgment ECLI:EU:C:2018:464 Court of Justice of the EU, 2018.
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4. The Importance of the concept of Financial Risks
Regulation in the context of preventing Economic Crimes

In the broadest sense, effective monetary legislation for the prevention of
financial fraud places all banks in the banking system in the function of entities
that rigorously, reliably, and legitimately check and establish the identity of their
clients when carrying out certain transactions according to their clients’ orders,
where in case of certain suspicions they must report on time to carry out the
necessary checks and initiate security procedures. In the European Union, the
new competencies of the European Central Bank are a significant step forward
in combating financial crime. The legal basis for the new role of the ECB in the
policy of combating financial crime was established by establishing the second
pillar of the banking union, i.e. by the Regulation EU/1024/2013 on establishing
the Single Supervisory Mechanism (SSM).** Articles 28 and 29 of this Regula-
tion establish the obligation of central banks to contribute to the fight against
money laundering and to prohibit terrorist financing as the basic objectives of
the national security policy. However, in the EU context, such duties also have
a supranational dimension, as the supervision of the monetary jurisdiction of
national central banks is carried out by the ECB. In circumstances where the
ECB considers that national central banks have not achieved these objectives
(to the necessary extent), it may sanction them by withdrawing their operating
licenses (Article 20 of the Regulation).

Although it is clear that the ECB’s jurisdiction in this matter is deriva-
tive, rather than original, it is necessary to establish clear parameters for the
separation of the jurisdictions of national central banks and the ECB in this
segment of internal security policy to increase the effectiveness of their scope
of work in this area. In this context, the institute of close cooperation is a con-
dition for optimal regulation of financial risk. Incidentally, we can note that
the coincidence of the jurisdictional domain of centralized monetary policy
and the jurisdictional domain of banking supervision provided the Single Su-
pervisory Board with an atypical evolutionary step forward in the field of ECB
law, enabling membership to all potentially interested member states regard-
less of whether they have adopted the euro or not. In practice, cooperation is
established by a request from an EU Member State to specify close monetary
cooperation between the ECB and its national agency, which is specialized in the
field of financial supervision. The legal basis for this cooperation was set out in

10 Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on
the European Central Bank concerning policies relating to the prudential supervision of
credit institutions, Official Journal of the EU, L 287/6329,10.2013.
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Article 7 of the SSM Regulation” and the ECB Decision on close cooperation.'>
After the request is submitted, amendments are made to the existing regulatory
framework, after which it is ensured that the national regulatory body follows
the ECB’s guidelines and instructions, and fulfills the operating conditions
based on which the ECB can conduct evaluation. It should be noted that only
national regulations on auditing are harmonized, not regulations concerning
monetary management, because the specific Member State is conditionally
“entering” the banking union, not the European Monetary Union.

The regulatory function of the NBS in this area entails: a) drafting
or participation in drafting relevant laws and by-laws, which are inter alia
aimed at reducing the possibility of money laundering and terrorist finan-
cing through financial institutions whose operations are controlled by the
National Bank of Serbia; b) providing recommendations for improving the
system for preventing money laundering and terrorist financing at the nati-
onal level; ¢) cooperation with the Directorate for the Prevention of Money
Laundering and other domestic institutions involved in the fight against
money laundering and terrorist financing; d) cooperation with international
institutions to prevent money laundering and terrorist financing, and active
participation in the work of international bodies and organizations dealing
with the prevention of money laundering and terrorist financing, primarily
in the work of the Committee of Experts for the Assessment of Measures
against Money Laundering and Terrorist Financing (MANIVAL); e) main-
taining regular contacts with other supervised entities); and f) organizing
training for NBS employees in the field of preventing money laundering
and terrorist financing (NBS, 2025).3 The supervisory function of the NBS
begins the procedure for issuing operating licenses to supervised entities
within its jurisdiction, and their top management. In addition, the Natio-
nal Bank of Serbia monitors compliance with regulations and internal acts
of the supervised entities and, among other things, assesses the adequacy
of the system for preventing money laundering and terrorist financing in

11 Regulation (EU) No 468/2014 of the European Central Bank of 16 April 2014 establishing
the framework for cooperation within the Single Supervisory Mechanism between the
European Central Bank and national competent authorities and with national designated
authorities (SSM Framework Regulation), ECB/2014/17 Official Journal EU L 141/1, https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0468

12 ECB Decision 2014/434/EU of the European Central Bank of 31 January 2014 on the close
cooperation with the national competent authorities of participating Member States whose
currency is not the euro (ECB/2014/5) Official Journal of the EU, L 198, 5.7.2014,, https://
eur-lex.europa.eu/eli/dec/2014/434/0j/eng.

13 NBS (2025). Sprecavanje pranja novca i finansiranja terorizma (Prevention of money
laundering and financing terrorism), Narodna banka Srbije, https://www.nbs.rs/sr/ciljevi-i-
funkcije/nadzor-nad-finansijskim-institucijama/sprecavanje-pranja-novca, accessed 1.4. 2025
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the supervised entities under its jurisdiction t to prevent them from being
misused for money laundering and terrorist financing. If irregularities are
identified in the supervision of the obliged entity, the National Bank takes
measures in compliance with the NBS Act.

The role of the NBS as a supervisor is defined in Article 109 of the
Act on Prevention of Money Laundering and Terrorism Financing,'* under
which the NBS performs the supervision of banks, voluntary pension fund
management companies, financial leasing providers, insurance companies
licensed to provide life insurance, insurance brokerage companies (when
performing life insurance brokerage activities), insurance agency companies
and insurance agents licensed to provide life insurance activities The NBS
also supervises electronic money institutions, payment institutions, a public
postal/payment system operator with its registered office in the Republic
of Serbia, established under the law regulating postal services in the area
of payment services, authorized exchange offices and business entities that
perform exchange operations under a separate law, and persons engaged in
the provision of services for the purchase, sale or transfer of virtual curren-
cies or the exchange of such currencies for money or other assets via online
platforms, devices in physical form or otherwise, or persons who mediate
in the provision of these services, wallet custody service providers, and pro-
viders of other services related to virtual currencies. (Article 4 of the NBS
Act). In the area of preventing money laundering and terrorist financing, the
NBS cooperates with domestic and foreign institutions. This cooperation is
most often regulated in more detail by signed agreements on supervision
and various types of business and technical activities (exchange of informa-
tion and experiences, employees’ training, etc.). One of the most significant
agreements is the Agreement on Cooperation in the field of Prevention of
Money Laundering and Terrorism Financing, signed with the Directorate
for the Prevention of Money Laundering (Financial Information Unit) of the
Republic of Serbia which enables the exchange of operational information
and thus facilitates the control process.

5. Conclusion

Limiting and controlling systemic risk is the oldest reason for normative
regulation and amending the monetary and banking finances framework. The
legislator is very interested in preventing the loss of public confidence in banks
as financial institutions because it may spread to other financial intermediari-

14 Zakon o spre¢avanju pranja novca i finansiranja terorizma (Act on Prevention of Money
Laundering and Terrorism Financing), Sluzbeni glasnik RS, br. 113/2017, 91/2019, 153/2020,
92/2023, 94/2024 119/2025.
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es, i.e. the entire financial system, given the fact that all financial institutions
operate in the same environment and are directly or indirectly connected
to a greater or lesser extent. The general impression of the public about the
operations and stability of a particular bank can also be one of the triggers for
the emergence of systemic risks, especially in the circumstances when citi-
zens believe that the bank is in an unfavorable financial position. In countries
with an infamous history of hyperinflation (which was present in the Serbian
monetary system in the 1990s), this psychological cause of systemic risks can
be very prominent because citizens may still have reserves and distrust the
bank-provided guarantees aimed at protecting their interests. This fear can be
justified in the circumstances of financial and economic crises, when the bank
credibility must be confirmed and reinforced to guarantee the right to solid
currency and monetary stability as a public good. Today, there is a noticeable
tendency of legislators in almost every monetary jurisdiction to limit the occu-
rrence of systemic risks by using certain legal procedures and techniques that
each bank must comply with in its business operations, in terms of liquidity,
capital and other financial operations previously defined by the central bank
as the holder of monetary sovereignty. In line with that experience and logistic,
functional and technical cooperation with the European Central Bank (ECB),
the International Monetrary Fund (IMF), the Bank for International Settle-
ments (BIS), and the World Bank (WB), the National Bank of Serbia (NBS) has
developed very complex instruments in domestic monetary law environment
for managing the consequences of post-financial distress and prescribed many
new regulatory and protectionist measures for optimal deposit insurance to
prevent risks and protect the interests of citizens and the economy.
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Peny6auxa Cpbuja

VJIOT'A IIEHTPA/IHE BAHKE 'Y HOPMATHBHOM PETY/IHCABY
PH3HKAY CABPEMEHOM MOHETAPHOM IIPABY

Pesume

IIpedmem aHanuzey pady jecme caznedagarse pasnoza 3a HOpMAMUEHUM
pezyaucarbem pusukay MOHemapHoj 1e2ucaamusu U 1e2ucaamusu YeHmMpaaHux
6aHaka y yusby pasymesaroa akCuoowKe mampuye KOHyenma, npuHyuna u
ce8pxe pe2yaucarba pusuka’yy MoHemapHum u 6aHkapckum puHaHcujama Kojuma
MOHemapHu 3akoHodasay (yeHmpaaHa 6aHKa) y OKOAHOCMuUMa OUHAMUYHUX
U CI0MCeHUX MOHEMAPHUX MOoK08a Mopa noceemumu noce6Hy naxjcrsy paou
3awmume moHemapHe cmabuaHocmu kKao 2no6anHoz jasnoz dobpa. Pusux
ca Kojum ce cyouasajy yeHmpasaHe 6avke jecime cauvaH OHOM cd Kojum ce
cyouasajy u mpaduyuoHanHe GuHAHCUjcKe UHCMUMYyYuje U yKJby1yje mpicUWHU
pusuk, kpedumHuU pu3uK, ONEpamueHuU pusuK, pu3uk AUK8UOHOCMU U PUSUK
kpedubunumema 3a Koju 6ucmo pekau da je geoma gaxcana yaumajyhuy o6zup
uureHuyy da je yenmpana 6aHka actor primus y umMnaeMeHmayuju MoHemapHoe
cyseperumema. HMnak, y aumepamypu mMoHemapHo2 npasda U npasa YeHmpaaHux
6anaka ce deyudHo ucmuye da cy 3a pasauky od ocmaaux mpaduyuoHaAHUX
uHaHcujckux uHCMumMyyuja, yeHmpanHe 6avke y céom denary marbe CKAOHe
pU3UKY U y HUX080M NOpME@OaUY Ce HaNd3e NAACMAHU 8UCOKO2 cmeneHd
cueypHocmu. Y mom koHmekcmy ce y pady ce noaasu od 0CHOGHe Xunomese
da ce MexaHU3Mu ONMUMAIHO2 NPABHO2 pe2yauUcard pusuka 'y MOHemapHum
¢uHaHcujama npasy Hanaasze y GyHkyuju 3awmume uHmepeca 6aHKaApcKux
KkaujeHama (u 2eHepantHo NOCMAMpPaHoO, KOPUCHUKA PUHAHCUJCKUX YCy2a) KPO3
udenmugpukogarbe, ymaphusarbe u 102uuko mymauerse mepodasHux oopedaba us
domeHa He camo npumapHe, eeh, danac y okoaHocmuma pasaudumux KpusHux
cyeHapuja, cee guwie u cekyHOapHe MOHemapHe aezucaamuee (Wmo je noce6Ho
youueo Ha npumepy moHemapHoz npasa EY 2de cekyndapana necucnramuse 3602
cg8oje arekcubunHocmu u eghekmueHOCMU jecme 3HAUAJAH UHCMPYMEHM 3d
nonyraearse NPagHUX NPA3HUHA Y NPUMAPHUM MOHEMAPHONPABHUM AKMUMA).
Y damem mekcmy, npedmem nocebHe naxcrbe jecme HyHKYUOHAIHA AHANU3A
MepodasHux odpedaba uz domahee moHemapHoz 3akoHodascmea u npakce, ede ce
npema muwsbery aymopa, Mopajy yceojumu u (y3 adekeamta npunazohasarsa)
npumeHumu pewerba uz domena npasa Eeponcke yenmpanme 6atke (koja Huje
camo cy6jekm esponckoe eeh u mehynapodHoz moHemapHoe npaga) y yuswy

83



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

yobau1asara onmMuManHux HOpMamueHuUxX Mo0end 3a pe2yaucarbe puHaHCUjckoe
pU3uKa nocmasbeHux y pyHKyuju o0prcusoe jagHoe MoOHemapHo2 noc108ara u
npuspedre cmabunHocmu yeaokynHoz 6aHkapckoz cekmopd.

KyuHe peuu: gpuHaHcujcku pusuk, MOHemMapHoO Npaso, YeHMmMpaaHa
6aHka, moHemapHa cmabunHOCM, jagHO MOHEMAPHO yNpasbarse.
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YBOJ'Y KOOAHUPAHY JUCKPUMHWHAILIHU]Y"™

Ancmpaxm: JluckpumuHayuja, Kao Hed0380/beHO NpaABber-e
pasnuke Ha OCHOBY NUYHO2 c8ojcmea, npedmem je 3abpaHe y ceum
penesaHmHum mehynapooHum dokymeHmuma Koju ce muyy 3awmuime
mwydckux npasa. JepuHuyuja, nojasHu obauyu, obaacmu y Kojuma
ce Hajuewhe nojasyje u MexaHu3Mu 3awmume NPUBYKAU CY NANCHY
KaKo NpasHuUX meopemu4apd, mako u doOHOCUNAYA U NpUMerUB8aid
npasHux nponuca. 1 maman xada moxcemo da nomucaumo oa ni-
hil novum sub sole Ha o8y memy, ekcnaH3uja ynompebe gewmayke
uHmenueeHyuje y pazauuumum obaacmuma Jdpywmea omeapa
uyumas kopnyc Hogux numarsa. Cucmemu sewmavke uHMenueHyuje,
6asupaHu Ha Npoyecy MawWuUHCKO2 y4erba, NA100HO Cy MJe 3a cmeaparse
m36. MexHuYke NPUCMPACHOCMU Koja ce, dajbe, passuja y ,kooupaxy
duckpumunayujy“. Osaj Hogu mepmuH muye ce JuCKpuMuHayuje Koja
je Hacmana kao pesynmam pada KOMnjymepckux npozpama Koju cy
doHenu odayke Ha ocHogy yHanped yHemux napamemapa. [Ipedmem
0802 pada jecme aHanu3a caopicuHe nojma ,kodupaqa duckpumuHayuja‘,
npedcmassbarbe penesaHmMHo2 MehyHapoOHO2 OKeUpa pe2yaucarba
gewmayke uHmenuzeHyuje, ca noceGHuUM ogpmom Ha odpedbe koje ce
muuy bydckux npasa u QuckpumuHayuje u nepyenyuja npumerugocmu
domahux aHmMuoUCKpUMUHAYUOHUX NPONUCA HA NOMeHYUjaIHe Cayuajese
JduckpumuHayuje Hacmane ynompebom gewmaqke uHmeau2eHyuje y
Peny6auyu Cp6uju.

Kmyune pevu: kodupana duckpumuHayuja, npokcu ouckpumuHayuja,
JUYHO €80jCMB0, ane0pumam, 8ewmaika uHmenuzeHyuja, 3akoH o
8eWmaykoj UHMeau2eHYyuju.

" andjelija@prafak.ni.ac.rs ; https://orcid.org/0000-0002-9146-2088.

" Pap je HacTao Kao pesynaTar GprHaHCHpPama of cTpaHe MUHHCTapCTBa HayKe, TEXHOIOMIKOT
pa3Boja ¥ MHOBALMja, 10 YTOBOPY €BUIEHIIMOHU 6POj 451-03-137/2025-03/ 200120 Of 4. 2.
2025. TOOUHE.

"V ckmany ca AreHZ0M 3a OLPXKUBH pasBoj fo 2030. roaune (A/RES/71/313), 0Baj mokymeHT
je IoBe3aH ca IU/beM OJPXKHUBOI pa3Boja 6p. 16: [IpoMoBHCcabe MUPHUX U MHKTY3UBHUX
JpylITaBa Ha YTy Ka O4P)XUBOM Pa3Bojy, 06e36eh1Babe MpUCTYIa IpaBAY 3a CBe U U3rPafiba
JleTOTBOPHMX, MOY3aHUX U MHKJTY3UBHUX MHCTUTYIIYja HA CBUM HUBOMMA.
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1. HoBu npoGemu 3a HOBO J06a

3amucnure... 6e3 063upa Ha GUHAHCHUJCKY CTAGUTHOCT KOjy CTE TOKOM
roJyHa CTeKJIM, OCTajeTe /1a JKUBUTE y KPajy Y KOMe CTe ce POA VN, IOHOCHH! Ha
CBOje MOPeKJIO 1 Be3aHU 3a Kyhy y Kojoj cTe ogpacnu. [Tpuaukom anmnuupama
3a KpeauT, baHKa Bac He muTa HUjeJHO MUTame 3a Koje je Beh mo3HaToO 14 je
JUCKPUMHUHATOPHO: HU Baie rospuHe, HU GpavyHy HU MOPOAMYHHU CTATYC.'
Ymucyjere camo afipecy CTaHOBama U afipecy nocaozgasia. banka ombuja Bam
3axTeB 3a KpeguT. [To cxBaTamwy mporpama Koju o6paljyje 3axTeBe 3a KpeuT,
YMIbEeHNIA [1a )KUBHUTE JleceTaK KUJIOMeTapa OJ, MecTa I'/ie pajuTe TOBOPH O
TOME [Ia UMaTe CKpPUBEHe pacxoje jep, fa Huje Tako, Beh Grcre 06e36emunu
HeKpeTHHUHY 613y MecTa rie pajuTe, Koja O CKpaTHIa BpeMe U TPOILIKOBe
0Ji/1acKa M TIoOBpaTKa ca rmoca. [lojalrmene Koje fo6ujare jecTe 1a je aATOPUTaAM
npoueHnuo Bamy kpegutHy crioco6HocT. Ko cToju usa aaropurma? [la nu je
mocpeAy TUCKPUMHUHALH]a? AKO jecTe, KOje je TUYHO CBOjCTBO y3eTO y 063UP
Y 0J, KOTA TPAXXUTH objalumere? U, ako je y MUTawky JUCKPUMHHALIW)A, Ja A
TOBOPHMO O IIOCPeJHOj M/ HeNOCpeHOj AUCKpUMHUHanuju? HanmocneTky, na
JIU Cy YOILITe Ha JUTHUTATHO APYLITBO NMpUMemUBe JepUHUILUje U MoJese
HacTaje y ,aHanorHo” fro6a?

Of oBor pasa aMOMILIMO3HO je OYEeKMBATH Ja OATOBOPH Ha CBa
OBa MuTama. Iberos 1usp jecte ocBeT/haBake M3a30Ba Koje je BelITadKa
WHTeJUreHja JoHena y chepy aHTUAUCKPUMHUHALLMOHOT MpaBa Kpo3
aHa/IM3y OCHOBHMX IIOjMOBA, Iperjes MeljyHapoJHOT OKBHpA peryaucarmba
BellTaYyKe MHTeIMIeHIIYje, ca MOCeOHMM OCBPTOM Ha ofpernbe Koje ce TU4Iy
Jby[CKHX IIPaBa ¥ AUCKPUMHUHALIYje ¥ Pa3MaTpatbe Aa JIM Cy pelliera cafipykaHa
y ZoMahyM MpaBHUM NMPOMKUCHUMA IPUMEBUBA HAa HOBE TeHAEHLHje.

2. Bemrayka nHTe IUreHIWja U JUCKPUMHUHAIHja

Mako ce mojam BelITayKe HHTeJUTreHIHje Be3yje 3a aKTyeJHU
TPeHYTaK, MpBa pe3yJITaTH UCTPA)KHUBakbha 00jaB/beHU CYy NeJeCceTuX roguHa
nBageceror Beka (Zuiderveen Borgesius, 2018: 12). Berrauky MHTE TUT€HIIH)Y
MOXXeMO AeHUHHUCATH HA PA3TUYNTe HAUMHe, Of ,HayKe KOja MaLIMHe YHHU
naMmeTHUjUM“ (quTHUpaHo npema Zuiderveen Borgesius, 2018: 12) 10 ,cactaBa
KOjH je AM3ajHUPaH 3a paJ, ca IpOMeH/bMBUM HUBOMMa ay TOHOMHje 1 KOj1 HAKOH
yBohemwa MO)Xe MOKa3aTu NMPUIATOA/BUBOCT, T€ KOjH, 3a €KCIUTULUTHE WU
MMIUIMIMTHE IV/beBe Koje UMa, U3 YIa3HHUX BPeAHOCTH Koje IIPUMa, 3aKJbyuyje
KaKo Jla TeHepHllle M3jIa3He BPeIHOCTH Kao LITO Cy npejBubama, caapxaj,

1 Ilpep IToBepeHNIIOM 3a 3aMITUTY PAaBHOIIPABHOCTH HALILJIO C€ HEKOJIMKO CJIy4ajeBa KOjU
ce TH4y UCKPUMHHALMje Y IIOCTYIIKY 0400paBama KPeJUTa, yIIaBHOM 300T oM HA Kao
nuaHor cBojcrBa (Iputyx6a [I. A. mporus K. 6anke b. 6p. 07-00-299/2015-02 07 10. 9.
2015, mputyx6a B. P. npoTuB 6aHKe 07-00-115/2015-02 0[, 19. 7. 2015).
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IpernopyKe UM OJJIyKe KOje MOTY yTULATH Ha GU3UYKO WU BUPTYeTHO
oKpyxemwe” (TedpuHUIMja M3 3aKOHA O BENITAYKOj HHTEe TUTeHITHju EBporicke
yHuje?). HecyM®bHBO je Aa je BellTayka MHTENUTeHIHja Y MHOTUM cdepama
yHampezuia )XUBOT YOBEKa, Te je OH JaHaC KOPUCTH Y LUjarHOCTUGUKOBAKY
6osecTy, npeBohemwy, ypaB/bakby MOTOPHUM BO3MJIMMA, a/Id U GaHATHUM,
CBAaKOJHEBHHUM CTBapHMa IOy T O/iBajara eJIeKTPOHCKE IIOLITe Y He)XKe/beHO
caHgyde. HbeHa KOpHCT je BUlleCTPYKa, a ceM y moBehamwy NpoAYyKTHBHOCTH
1 pUHAHCH)jCKOj KOPUCTUTH, OTJIefia ce U Yy MOOO/bIlarby KBaIUTETA )XUBOTA
Jby1, Kpo3 noBehamwe 061Ma c10601HOT BpeMeHa UJIH JlaBatbe IPeropykKa 3a
MpUjaTHO MpoBolewe BpeMeHa Ha OCHOBY PaHHjUX MpedepeHII KOPUCHHUKA.

HajpeneBanTHuju nponucu Ha HuBoy EY cy Jlexnapaunuja EY o
JUTHUTATHUM IPaBHUMa U IPUHLUIINMA3 U 3aKOH O BeIITaYKOj HHTeTUTeHI U1
EBpornicke ynuje. Maxo cBpxa [lektapaniyje Hyje peryaucame BeuITauyke HHTeTU-
reHLyje, OHA MPeJCTaB/ba MOJa3Hy OCHOBY 3a JUTHTAIHY TpaHCcOpMaLUjy
byackux npasa. Jeknapaiuja mIpoMOBHIle H/ejy TEXHOMOTHje Y CIYXKOu
rpahaHa u moreHUMpa Ja ce JOCTUTHYTH HUBO JbYACKHUX IpaBa He CMe
CHIDKABaTHU HU y IUTUTAIHOM OKPYXXery. 3aKOH O BelITAYKOj MHTe/IUTeHIIUj1
EY nogcrude moysgany (ynmorpefy) BelITauKe WHTEIUTEHLHje, Koja je
6a3upaHa Ha cucTeMuMa pusuka. OBaj 3aKOH Npeno3Haje YeTUPHU HUBOA
pH3HKa - MUHUMaTHU (TpeTeXXxaH 6poj CMCTeMa je TaKaB), OrpaHUYeH (PUBHLIH
MIOBE3aHM Ca O/ICYCTBOM TPAHCIIAPEHTHOCTH), BUCOK (YKOIKO Ce KOPHUCTE Kao
CUTYPHOCHA KOMIIOHEHTA MPOM3BOJA MJIM Cy CaMHU MPOU3BOAU NMOOpOjaHU
y AHekcy 1) u HenpuxBaT/bUB (OHM KOjH Cy YCMEepeHH Ha MaHHUIy/IHCakhe
curypHoirhy mam byackum npaBuMa). HakoH cTymama Ha cHary 3akoHa
O BellITaYKOj MHTe/IMTeHIUjU 2024. TOJHE, OTBOPEHO je NUTambe mherose
uHTepakuyje ca Omnurrom ypen6om o 3amtutu nogataka ([ITP)4. 3akoH o
BeIITAa4YKOj MHTETUTeHIMjH MMa 3a I[1Jb Z1a IPOMOBHIIE aHTPOIOLEHTPUYHY,
M0y3/laHy U OZPXKUBY BeIITAaYKy MHTE/NIUTeHIIH]Y, Y3 MOIITOBalkhe OCHOBHUX
IpaBa U ¢J1000/a MojeIMHALIA, YK/bY 4yjyh¥ lbUXOBO IIPaBO HA 3aLUITUTY TUYHUX
MOJaTaKa. JefaH of TJIABHUX U/beBa 3aKOHA O BEIITAaYKOj MHTEJIUTEeHIIUjU
je y6/a)xaBamwe AUCKPUMHHALMje U IIPUCTPACHOCTH Y pa3Bojy, IPUMEHHU U
ymoTpe6u ,,BUCOKOPU3MIHUX CHCTEMA BelllTayke nHTe aurennuje”. Jla 6u ce To
MIOCTHUIJIO, 3aKOH /I03B0O/baBa 00Paly ,IOCeOHUX KaTeropyja TMYHUX MOAaTaKa"
Ha OCHOBY CKYTIa yCJIOBa (HIIP. Mepa 3a O4yBatbe MPUBATHOCTH) JU3aJHUPAHUX
Ja naeHTUUKYjy U n30erny JUCKPHMHHALUjy Koja 6M MOrJIa /a ce Jecu

2 Artificial Intelligence Act (Regulation (EU) 2024/1689), Official Journal version of 13
June 2024 (EU AT ACT).

3 European Declaration on Digital Rights and Principles for the Digital Decade, 2023/C 23/01.

4 General Data Protection Regulation (Regulation (EU) 2016/679), Official Journal version
of L 119, 4. 5. 2016.
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NpUINKOM Kopulthewa TakBe HOBe TexHOoorHje. OmiuTta ypesba o 3alITUTH
nogataka, mehyTum, usrnema pecrpuxkrusnauje y rom norneny (De Luca, 2025).

Ha mehynapogHoMm niany, TpeHyTHO je y xvxu OKBHPHA KOHBEHIHja O
BeIITAYKOj] MHTEIUTeHIIVjU U JbYACKUM IIPaBUMa, eMOKPATHjH U BIa/JaBUHU
npaBas. OBaj JOKYMEHT OTBOPEH je 3a HOTNHCHBabe CEeTeMOPa 2024. TOJUHE.
To je mpaBHO obaBe3yjyhu meljyHaponuu yrosop koju o6e36eljyje ma ce
BelITauyKa UHTeJUTeHII1ja KOPUCTHU Y CKJIaAy ca AOCTUTHYTHUM CTelleHOM
3alTHUTE JBYACKUX IIpaBa, Te Jla He HapyllaBa JeMOKpAaTcKe NHCTUTYIHje
unu npotece. /lepuHuIMja BelliTauKe UHTEIUTEHIIMje TOTOBO je UAeHTUYHA
OHOj KOja ce HaJ/la3W y 3aKOHY O Belrraykoj uarenurenuuju EY. Y morneny
JUCKPHUMMHAIMje, CBaKa CTPaHa yroBOPHHIIA ce oOaBe3yje fa YCBOjU MU
npuMeHu noctojehe mepe kojuma ce 06e36el)yje 1a aKTUBHOCTHU Y YKUBOTHOM
LUKJIYCY CUCTEMA BelllTaYKe MHTeIUTeHIIje TIOLITYjy je AHAKOCT, YKJ/byuyjyhu
jefHAaKOCT Ha OCHOBY IT0JIa, Te /la MOIITYjy PaBHONPABHOCT, 3arapaHTOBAaHy
npuxsahenum melhyHapoguum u gomahum goxymenTuma. CBaka crpaHa
YroBOpHHUIA Ce, Aajbe, 00aBe3dyje na JOHece WU NPUMemyje JOHeTe Mepe
ycMepeHe Ka ITpeBa3uakeby Heje JHAaKOCTHU y IJUJby IIOCTH3aka IIPaBUYHUX,
MpaBeJHUX U jeITHAKUX L[M/bEB], Y CK/IAJy Ca paHHje mpey3eTuM ob6aBe3ama
y LH/by O4yBama JbyJCKHX IIPaBa, a y Be3u ca aKTUBHOCTHMaA y OKBUPY
YKUBOTHOT LIMKJTyCa CUTEMA BellTauyke HHTenureHyuje (4. 10). Y Iparehem
objaurmersy® y3 OBy KOHBEHIUjy HarjlallaBa ce Aa crenudryaH KOHTEKCT
BellTayKe HHTeIUTreHIIHje YK/byuyje peJlaTUBHO HOBe KaTeropuje, MomyT, Ha
IpUMep, TeXHUYKe IIPUCTPACHOCTH KOja HacTaje 360r mpobieMa MoBe3aHUX
Ca MAIIMHCKUM Y4YemeM Koje CTBapa AOJaTHY MPUCTPACHOCT KOje HHje GUo
MPUJIMKOM KpeHpama cUCcTeMa UJIM JOHOlIema O/yKa, Kao U COLUja/Hy
npucTpacHocT, 6yayhu ga ce He y3uma y 063up ApPYIITBEHU U UCTOPH)CKHU
KOHKTeKcT. OBe HejeIHAaKOCTHU YKIby 4Yjy, Ha IpUMep, UCTOPHjCKe U CTPYKTypHe
IpernpeKe pojgHOj PAaBHONPAaBHOCTH M MOIITEHOM U ITPaBeJHOM TPeTMaHY
ocoba Koje TIPUMAAAjy rpymnama Koje cy Guje UM Cy joul YBeK e TUMHUYHO
TOoTIelkeHe, AUCKPUMUHNCAHe VI Ha IPyTY HAYMH N0/ JIOXKHEe KOHCTAaHTHO]
HejeIHaKOCTH.

CBe HaBegneHe aedUHHLIYje BellITauKe WHTEJNUTeHIUje y3UMajy y
003Up U WeH XUBOTHU LUKIIYC. /IBaHaeCT cTafivjyMa y pa3Bojy BellTauKe
UHTe/UreHlivje IMoJe/beHO je y TPU HHUBOA: [H33jHUpPame, pPa3Boj U
pacnopehusame’ (Mihajlovi¢, Cori¢, 2024: 12-13).

5 Council of Europe Framework Convention on Artificial Intelligence and Human Rights,
Democracy and the Rule of Law, Council of Europe Treaty Series - No. 225, Vilnius, 5. X 2024.

6 Explanatory Report to the Council of Europe Framework Convention on Artificial
Intelligence and Human Rights, Democracy and the Rule of Law.

7 To cy cnegehu cragujymu: 1) miaHupare MpojeKTa — IPOjeKTHU TUM OAJIydyje na niu he
MIPUMEHUTH BELITAYKy MHTETUTE€HIIMjy Ha KOHKPETHU 3aJaTaK WU He; 2) popMmyncame
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Y Peny6nuuu Cpbuju popmupaHa je pajHa rpymna 3a u3pajgy 3akoHa
O BELITAa4YKOj WHTenureHUHju®, Kkojum he ce HACTaBUTU MYT TPaCHUpaH
ycBajareM ETHUYKMX cMepHMIIA 33 pa3Boj, IPUMEHY U ynoTpely noyszaHe
U OJTrOBOpHE BellTayke MHTeureHnuje® u Crparervje pa3Boja BelITadyKe
nHTenurenuuje y Peny6nunu Cp6uju 3a nepuog 2025-2030. roguHe. ETuyke
CMepHHIIe" caJp)Xe KOPITYC OCHOBHMX Havesa, of] KOjHX je, Y KOHTeKCTY OBOT
paZa, HApOUMTO BA)KHO Havesio NMpaBU4YHOCTHB. Ca jeHe cTpaHe, OHO ce
OJIHOCH HA aKTHBHY YJ/IOTY BellITayKe MHTeJUTeHII}je Y IIPY>Kamby jeJHaKoT
IPUCTyIIa BUTAJIHUM cdepaMa APYyILITBa, KA0 U CIpedaBame oOMaHe JTULA
KOja KOPHCTe BeLITAaYKy MHTeTUTeHIH]jY, IIPUINKOM JOHOLIewma ofayka. Ca
JIpyre cTpaHe, IPaBUYHOCT Tpeba fa 06e36enu MoryhHocT ocrnopaBama u
YK/by4HBamwa epuKacHe MpaBHe 3aIUTUTE IIPOTUB OJJIyKa KOje Cy pe3yaTaT
paja BelITauKe WHTe/IUTeHIIHje, UM JbyAU KOjU HaA3Upy cucrteM. /Ipyro

npo6reMa xojuM he ce 6aBUTH MO/l BeIITAYKe HHTETUTEHIH]j€E; 3) eKCTPAKIIHja WITH
HabaBKa IofjaTaka Koja Tpeba ga 06e36e 1 HeOIXO/He TOJATKE 33 06YKy MO/ie/Ia BELITAYKe
WHTeIUTEeHIIMje; 4) aHA/IM3a MOJAaTaKa Koja MOYHbe KaZla Cy CBU MOTPeGHU MOAALU
npubaBbenu (Kpaj IPBOT HUBOA); 5) TPETXOJHA 00pajia mojaTaka; 6) u360p U cenexiuja
MoJie1a, IITO 3aBUCH Of, 3aJ,aTKa Koju Tpeba ga Oyje 06aB/beH; 7) TeCTHUPakbe MOJea
Y Ba/MUANMja; 8) MOZieNT M3BeIITaBakbha Ife CTPYYhal MOTY 1a OTKPHU]y /Id JTH MOJEN
BemrTauke Tpeba ga 6yze MogudHUKOBaH Ha OCHOBY OTKPUBEHUX Mpernpeka (Kpaj Apyror
HUBOA); 9) UMITIEMEHTALIMja MO/Ie /Ia BEIITAaYKe HHTETUTEeHIIHje Y CTBAPHU CBET; 10) 00yKa
KOPUCHUKa; 11) Tpahee uMIieMeHTal[Hje MOZIe1a; 12) QXY PUPAhe UK YKJIathahe MOJieia
BellTauyKe HHTETUTEHIIHje Ha OCHOBY pe3ynTata npahema 1 rickycrasa (kpaj Tpeher HHUBOA).

8 https://nitra.gov.rs/cir/ministarstvo/vesti/odrzan-prvi-sastanak-radne-grupe-za-izradu-
nacrta-zakona-o-vestackoj-inteligenciji-republike-srbije, mpucTym cajry 10. 3. 2025.

9 3axsby4ak o ycBajawy ETHUKMX cMepHHUIIA 32 pa3Boj, IPUMeHY U yoTpeby noysgaHe u
OArOBOpHe BellTauKe nHTenurenuuje, Ca. enacHux PC, 23/2023,y nabeM rexkcty u ETnake
cmepHuue uau CMepHUIe.

10 Crpareruje pa3Boja Belutauke HHTeaureHnuje y Peny6innu Cpbuju 3a mepuos 2025-
2030. roguHe Ca. enacuuk PC, 5/2025.

11 ETmuke cMepHMIe caZip)Ke CIIMCaK BUCOKOPU3UYHUX CUCTEMA KOjU MMajy TeHIeHIUjy Ja
Kpllle IpUHLIMIIE U ycioBe yTBpheHe CMepHHIIaMa, a TO cy: GroMeTpHjcKa eHTHPHKALIMjA
Y KaTeropusanuja rnojeJUHLA, ypaB/bakbe KpUTUIYHOM HHPPACTPYKTYPOM U BbeHUM PaJioM,
o6pa3oBaibe, CTPYUYHO ycaBpllaBakbe U 0crnocob/baBake, 3a0LI/baBalbe, yIpaBbabhe
3aMnoc/IeHUM/aHra)KOBAaHUM JIMIIMMA U IPUCTYTI CAMO3alloll/baBakby, 34,PaBCTBO, IPUCTYII
1 Kopuurheme jaBHUX U COLMjaTHUX YCIyTa KAOo U OCHOBHUX IIPUBATHHUX YCIyTa, KDUBUIHO
romeme, ylpasbalbhe MUTpaliijaMa /byAH, a3UJIOM U HaJ30POM Jp)XaBHe TPaHULe U
npaBocyhe u meMoKpaTCKu MpoLecH, au U CUCTEMH 32 IIpenopyKe BohjeHH BelITauKOM
MHTeIUI'eHI1joM Ha MiaTdpopMaMa Koje KOPUCTH BeJIUKHU OPOj /bYAH, IONYT APYLITBEHUX
Mpexa.

12 CMepHHIle HaBOJe jolI B Ha4eJIa: JOCTOjaHCTBO U 3a0paHy UMberba IITeTe.

13 OBe cMepHULe HafloBe3yjy ce 1 Ha [IpenopyKe o eTUIM cCTeMa BellITAYKe NHTe/IUTeHIIHje
Koje je goneo YHECKO.
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Ba)KHO HaueJIo jecTe Haye10 00jallilbUBOCTH U ITpoBep/bUBOCTH. OHO ce 0OgHOCH
Ha objalumeme 300r Yera je mpeioxeHa ogpeheHa ognyka. YKoauko To Huje
moryhe, roBopu ce o peHomeny ,lpHe KyTuje4. OBaj beHomeH, meljyTum,
CMambyje IoBepere y BellITAUKy MHTeIUTeHIIHjY, @ Ha TepeHy IPOoLeCHOT IIpaBa,
OTe)XXaBa /loKasuBame JUCKpUMHUHalLje. Pa3mnyuTocT, He JUCKpUMHUHAaLFja
Y1 pPaBHOIIPAaBHOCT I0jaBJbyjy ce u Melhy ycioBuMa noysgaHe U ogroBopHe
BelITauKe NHTe/IUreHIujes.

3. 3alITUTA O JUCKPUMUHAIMje —- HOPMAaTUBHU OKBUP

YcraB Peny6nuke Cpbuje 3abpamyje CBaKy [ANUCKPUMHHALMU]Y,
HeIoCpeJHY U/IY IMOCPeHY, 10 OUJI0O KOM OCHOBY, @ HAPOYUTO IO OCHOBY
pace, moJia, HallMOHAJIHe IPUIIAZHOCTH, APYLITBEHOr NMOpeKia, pohema,
BEPOVCIOBECTH, IOJTUTUYKOT WU JPYTOT YBepeba, UMOBHOT CTaka, KYATYPe,
je3uKa, CTapOoCTH M NCUXUYKOT MU PU3HYKOT MHBaIUAUTeTa'®. OBa ycTaBHA
oJpen6a KOHKPeTH30BaHa je HU30M 3aKOHa'’, o/l KOjuX 3aKOH O 3abpaHu
JVCKPUMMUHALIYje IPeCTaB/ba KPOBHU 3aKOH. JlepuHMIIMja AUCKPUMUHALIY]je
KOjy Aaje oBaj 33/] xopucTrhe ce Kao pasHa fepHHUIIUjA Y OBOM TeKCTY (1.
2 33]]). Yspasu ,gucKkpuMHHaLUja’ U ,JUCKPUMHUHATOPCKO IMOCTyMame”
O3HayaBajy CBAaKO HEONPAaBJAHO IpaB/bele pas/lMKe HIM HejeJHaKo
[OCTYTake, OZHOCHO MpOIMyLITalke (MCK/byuHBakbe, OrpaHUYaBabe UIIN
JaBambe IIPBEHCTBA), y O HOCY Ha JIML]A UJIU IPyTIe Kao U Ha YIAHOBE BbHUXOBUX
MOPOAMILIA, MU BHUMa O6/IMCKa JINLA, HA OTBOPEH MM IIPUKPUBEH HA4YMH, a

14 LpHa kyTHja ce MOXe JepUHHMCATH KAO CHCTEM 3a Ay TOMATCKO OZ/Iy4YHBatbe, YeCTO
3aCHOBaH Ha MAIIMHCKOM y4elby U3 BeIMKUX nogaTaka (Big Data) koju manupa npegsuhara
y o HOCY Ha ofipeljeHOT KOPHCHMKA Ha OCHOBY CHCTEMA BpeJHOBaha KOjH 0CTaje HeoGjall B
(Hexkaza v oHMMa Koju ¢y Kpeupanu aaropurtam) (Pedreschi, Giannotti, Guidotti, Monreale,
Ruggieri, Turini: 2019).

15 Ocranu ycnoBu HaBegeHu CMepHHIIAMa Cy: Je/I0Batbe M KOHTPOJA, TEXHUYKA
[0y3/aHOCT U 6e36eHOCT, IPUBATHOCT, 3ALITHUTA TOZATAKA O TMYHOCTH U YIPaB/batbe
MOJALMMa, TPAHCIAPEHTHOCT, LPYLITBEHO M €KOJIOLIKO 6/1arocTame U OATOBOPHOCT.
Y nuTeparypu ce, UMK, HABOAH Aa aJITOPUTAMCKO yuyere HHje M0A06HO 3a MPUMeHY
MPUHIUIIA TPAHCIIAPEHTHOCTH KAKO je TO C/1y4aj ca MPaBHUM OJIyKaMa y KJIaCHYHOM
cmucny. CropHa MUTama OIHOCE Ce Ha TO Ja JIM jaBHU Tpeba Aa GyAy U MOAALU KOjU Cy
[OBeN [0 ,TPeHHparba aJIrTOpUTMa“, Kao M Aa Ce TPAHCIAPEHTHOCT OLHOCH CaMO Ha
M3BOPHU KO, nan u KacHuje (LBerkosuh, 2024: 331-332).

16 Y. 21 YcraBa Peny6nuke Cp6uje, Cu. enacnuk PC, 98/06 u 115/21.

17 Y3 3akoH o 3a6panu guckpumunanuje, Ca. enactux PC, 22/09 v 52/21 (y sa/beM TeKCTy
u: 33/1), TO cy 1 3aKOH O crpevyaBawy AUCKPUMHUHaLKje 0coba ca uHBanugurerom, Ca.
enacHuk PC, 33/06 u 13/16 1 3aKoH 0 pozsHOj paBHonpaBuoctu, Ca. enactuk PC, 52/21 (Ha
CegHULY OApKaHoj 28. 6. 2024. YcraBuu cyn Cpbuje mokpenyo je Peurerbem [Y3-85/2021
IIOCTYIAK 33 OLleHY HeYCTaBHOCTH 3aKOHA O POJHOj paBHOIpaBHOCTU. McTuM pelremeM
00ycTaB/ba Ce U3BPILIEHE MOjeIMHAYHOT AKTA UIIH PA/ikbe IIPe/ly3eTe Ha OCHOBY o pesaba
3aKoHa 0 POJHOj PaBHONIPABHOCTH).
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KOjU Cce 3aCHUBA Ha pacy, 60ju KoxXe, IpeLMMa, JP)KaB/baHCTBY, HALlMOHATHO]
NPUIIAZHOCTH UM €THUYKOM MOPEKITY, je3UKY, BEpCKUM HJIM HONTUTUIKUM
y6ehemwnma, nony, pogy, pogHOM UAEHTUTETY, CEKCYaTHOj OpHjeHTaLUjH,
NIOJIHMM KapaKTepHUCTHUKaMa, HUBOY NPUX0/a, UMOBHOM CTaly, pohemy,
reHeTCKUM 0COOEeHOCTHMA, 3 PaBCTBEHOM CTalby, MHBAIUIUTETY, OGPAaYHOM
Y IOPOJWYHOM CTATYCY, OCYhUBaHOCTH, CTAPOCHOM 00y, U3T/Ie Y, YIAHCTBY Y
MOJIUTUYKUM, CHHIUKA/IHUM U [PYTUM OpraHHU3alyjaMa U ApyTUM CTBapHUM,
OJHOCHO IIPETIOCTAaB/beHUM JIMYHUM CBOjCTBUMA.

Kako cyauje cyme Ha ocHoBy YcraBa, moTBphenux mehyHapozgHmx
yroBopa, 3aKoHa, omurenpruxsahenux nmpasuia MehyHapoaHor mpasa u
JPYTHX OMUITHUX aKATa, IOHETHX Y CKJIAZy Ca 3aKOHOM (4JI. 144, CT. 1 YCTaBa),
Ba)KHO je MOJCETUTH Ce M Haj3HAa4ajHUjux MeljyHapogHa oKyMeHTa Koja YMHe
peJleBaHTaH IIPaBHU OKBHUP 3a 3aLUTUTY O/, AUCKPHUMHHAIIYje.

Ha permnonanHoM HHBOYy Haj3HauyajHHUjU JOKYMeHT jecTe EBporcka
KOHBEHIIM]a 32 3aIUTUTY JbYACKUX ITPaBa U OCHOBHMX C1060a™®, 4Mju ce 4II. 14
ofHOCH Ha 3a6paHy AuckpuMuHanyje. OBaj wiaH, MehyTum, Huje He3aBUCTaH,
Beh ce mocTojame AMCKpUMHMHaLMje IPOLebyje Y OGHOCY Ha MOBPeAY HEKOT
Jpyror mpaBa U3 KoHBeHIHje. YcBajaweM [IpoTokona 12 y3 EKJbIT gomer
3aLITUTe Ce NPOIKpPHO. [IPOTOKO 12 caZpXKU CAMOCTAIHY OApe 0y O 3alTUTH
oJ, AMCKPUMHHALMje Koja ce OIHOCH Ha CBa IpaBa NpeaBuleHa HALLMOHATHUM
MPOTHCHUMa, a He camo oHa 3arapaHToBana EKJbIL. Y lparehewm o6jamersy
y3 [IpoTokos 12 HaBoA M ce 1a OH 00yXBaTa JUCKPUMHUHALU]Y Y Y)KUBatby OHJIO
KOT IIpaBa rapaHTOBAHOT HallMOHAJIHUM IIPOIIMCHMA; Y Y)KHBamy IIpaBa Koje
ce MOXXe M3BEeCTH U3 jacHe 00aBe3e OpPraHa jaBHe BJIACTH IIPeMa HallMOHATHOM
IIpaBy, OJHOCHO, KaJia je OpraH jaBHe BJIACTH ITpeMa HallIOHaJIHOM IIpaBy
JYJKaH Jja ce MOHALIA HA oipelyeHn HaUMH; U3BpILIEHY Of CTPaHe OpPraHa jaBHe
BJIACTH Y OCTBapHUBalby AUCKPELHOHe OLjeHe UJIH TPHUIMKOM GUJIO KOT IpyTor
JleJIoBamha WIN HeZle/I0Bamba OpraHa jaBHe BIacTHY.

Ha mebhynaposgnHom HuBOy, 3ab6paHy AVCKpHMHHalLUje peLoM Cy
npokysamoBanu [losesma YH>°, Onmra gexnapainyja o mpaBuMa 4YoBeKa?,

18 3axoH o paruduranuju EBporicke KOHBeHIIHje 3a 3aLITUTY JbYSCKHX ITPaBa U OCHOBHUX
cno6opga u nparehu nporoxonu, Ca. aucm CLI - MehyHapodnu yeosopu, 9/03, 5/2005
u 7/2005 - ucnp. u Ca. enactuk PC — MehynapodHu yzoeopu, 12/10 1 10/15, y fabem
texcTy 1 EKJbIL.

19 [lIparehe oGjammweme y3 4. 12. EKJbIT (Explanatory Report to the Protocol No. 12 to
the Convention for the Protection of Human Rights and Fundamental Freedoms), 4. 22.

20 Hako mperexxHo perynuiie oguoce mehy apxaBama, INosessa YH (3akon o [Tosemu YH,
Cn. enacnux JI®DJ, 69/45) cagpikui HEKOMHUIIMHY ofpeaba Koje ce TUYY 3alITUTE JbYACKUX
MpaBa, a HAPO4YUTO 3abpaHe oA JUCKpUMHUHaLHje. Mak, Te HOpMe Cy ancTpakTHe, 360r
yera je 6ua moTpeGHA BHUXOBAa KOHKPeTH3alja, u3puieHa Beh OmnurTom gexiapaujom
0 IMpaBMMa YOBeKa.

21 OmnumiTta geknapanuja o MpaBUMa 4oBeKa ycBojeHa je Ha I'enepannoj ckymutunu YH
10. gereM6pa 1948. roguHe, 360r Yera ce 0Baj AaTyM obeie)xaBa Kao JlaH /byACKUX ITpaBa.
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Mehynapoauu nakr o rpahanckum u nomutrnykum npasuma u Mehjynapoguu
IAaKT O EKOHOMCKHM, COLMjaJIHUM M KYITYPHUM IIpaBUMa*, ajau U
crelvjaJi30BaHe KOHBeHLHje, nonyT KoHBeHLMje 0 yKuJamwy CBUX 06/IMKa
pacHe auckpuMuHanuyje, CEDAW koHBeH1Uje Koja je CKOHLIeHTpPHCaHa Ha
3abpaHy cBMX 00JIMKA JUCKPUMUHALMje TpeMa )XeHaMma*t, unu KouBeHIujy
0 3abpaHu AMCKpUMHHaLHje ocoba ca uuBanmugurerom® ([Terpyuwwuh,
O6paposuh, PanueBuh, Munagunosuh Crepanosuh, Tacuh, 2017: 22-33).

4. HPaBHI/I ME€XAaHHM3MHU 3allITUTE O] ,III/ICKPI/IMI/IHa].[I/I]'e

3aKoH 0 3abpaHu JUCKPUMHUHALIMje MpeABHha TP IpaBIia 3alITHTE OF
OVCKpUMHHanuje — rpahaHckonpaBHy, peKplajHONIpaBHY> ¥ 3aLITUTY ITpe,
[ToBepeHUKOM 3a 3aIUTHUTY PAaBHONPABHOCTU. Y3 TO, jelaH OPOj KPUBUYIHUX
Jlejla IPOTUB PAaBHONPABHOCTYU CAaHKIIMOHUCAH je KpHBHYHNUM 3aKOHUKOM

Y 4. 10Be [lekaparyje NCTaKHYT je MpUHLKI Aa ce ,CBa jpyzncka 6uha pabhajy crnobogaa
Y jeIHAKA Y ZOCTOjaHCTBY U MpaBumMa’“.

22 OG6amakra ycBojeHa €y 1966, a CTYIIHJIa Ha CHary 1976. roguHe (3aKoH o patnduKanmju
[TakTa o rpahaHCKUM ¥ MOMUTUYIKUAM TpaBuma, Ca. enachuk CPPJ, 7/71 1 3akoH O
paruduranuju [Jakta 0 eKOHOMCKHM, COLIMjaTHUM U Ky/ITypHUM IipaBuma, C/. 2nacHuk
C®PJ, 7/71). [lakT 0 rpahaHCKMM ¥ MOTUTUYKMM IPABUMA Ca/|PXKU M HecaMocTaiHe (ogHoce
Ce caMo Ha IpaBa 3arapaHroBaHa [lakToM) U camocTa/iHe oapen6e O JUCKPUMHUHALMjU
(omHOCe ce Ha cBa mpaBa npejBreHa HaLMOHATHUM ITPaBOM), JOK [1aKT o conujanHuM,
€KOHOMCKHUM U KYJITYyPHHUM IIPAaBHMa Ca/IP)KK CAMO HeCaMOCTasIHe ofpease.

23 3akoH o parudukanuju MehynapoagHe koHBeHIHje 0 YKUAY CBUX 00/MKA pacHe
nuckpumuHanuje, Ca. enachuk CPPJ, 31/67. OBa KOHBeHIMja CaApXXU U LJePUHULIH)Y
JUCKPHUMMUHAIIYje, a OCUM Of AUCKPUMHHALIMje 10 OCHOBY pace, LITUTH 1 O JUCKPUMUHALIHje
10 OCHOBY 60je KOXKe, IIpe/ilaKa M HallMOHAJIHOT MJIK eTHUYKOT MOpeKJIa.

24 3axoH o patudukaunuju KoHBeHIIMje 0 yKHAAby CBUX 00/IMKA JUCKPUMHHALIM]€e YKeHaA.
Ca. enacnux CPPJ, 11/81. 3amrTura of AUCKPUMHUHALMje Y OBOM yrOBOPY je OrpaHHYeHa
CaMo Ha jeZlaH OCHOB, a TO je IOJI.

25 3akoH o parudukaunuju Kousennuje o npaBuMa ocoba ca UHBAIUAUTETOM. CA1. 2AaCHUK
PC - MehyHnapoodHtu yeosopu, 42/09. OBa KOHBEHLMja IPBH ITYT Ha L€ IOBUT HAYMH JiepUHHUIIE
KJbyYHe TI0jMOBE | Mpy)Xa cBeoOyXBaTHY MPABHY 3alITUTY 0cO6aMa ca MHBAIU/LUTETOM.

26 [lpexpmaju nponucanu 33/l ogHOCe ce Ha AUCKPUMUHALIM]Y Y IOCTYILIUMa IIpes,
opraHuma jaBHe BiacTu (4. 50), y o6nacTu paga (4. 51), y IpyXKary jaBHUX yCIyra
u xopuuhewy oGjexara u mosBpuinHa (4. 52), BEPCKY AUCKpUMUHaLUjy (4. 53),
NUCKPUMMHALHUjY y 06/1acTH 06pa30oBamka U CTPYYHOT ycaBpllaBama (4. 54), 10 OCHOBY
nosa (4. 55), HA OCHOBY CeKCyasiHe opujeHTanuje (4. 56), JUCKPUMHUHALM]Y Aene (4. 57),
Ha OCHOBY CTapoCHOT f06a (4. 58), MOMUTUYKE UTIU CUHAMKAHE IPUNAZHOCTH (Y1 59)
Y 3 paBCTBEHOT cTamka (4. 60). [IpekpiiajHa 3aMITHTA O ZUCKPUMHUHALIM]j€E IIPOIHUCAHA
je ¥ ApyruM 3aKOHMMA y uMjeM GpOKyCy ce HaIas3u peryIncarme HEKOT APyror mpasa (4.
274, ¢T. 1, T.13akoHa o pany, Ca. enacHuk PC, 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 - ogyka YC, 113/2017 ¥ 95/2018 - ay TEHTUYHO TyMayerhe).
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Peny6nuke Cp6uje*’. HamocneTky, MaM mpe cCBera, Ba/ba MOMEHYTH U
YCTABHOCYACKY 3aLUTUTY Of JUCKpUMHUHanuje*. MmMajyhu y Bupy npesmer oBor
paza, Bullie maxki-e 6uhe mocseheno mocrynky npex [ToBepeHrKOM 3a 3aLITUTY
PaBHONPABHOCTHU U Irpal)aHCKONPABHOj 3alUTHUTH OF, JUCKPUMUHALIHje.
[ToBepeHMK 3a 3aLLITUTY PAaBHOIIPABHOCTH jeCTe CaMOCTATHU M He3aBUCHU
JP>KaBHU OpPTraH y YHjeM CIIeKTPY HaJJIeXKHOCTH Ce HaJIa3W M MOCTYIambe 10
npuryx6ama rpahaHa, faBame MUILIbEHA U Mpenopyka (4. 33, CT. 1, T. 2
33/1). [lpemMa AOCTyNHUM MOJALMMA, HUjeHA OO cafia MOJHeTa MPUTYX0a
HUje ce TULAJIA C/Ty4YajeBa yrnorpebe BeluTauyke nHTenureHuuje. [lopepeHuk
3a 3aLITHTY PaBHOIPABHOCTU OO je YK/byueH y uspazny Crpareruje 3a
pa3Boj Beiutayke nuTenureryuje (Tockuh LiBeTunosuh, 2024: 32). AkTye1Ha
MoBepeHHMIIa ce, TaKohe, BUIle My Ta U3jacHMIIA 0 0BOj mpobnemaTuliu. HaBena
je ma cy ,anropuTMHu, Ha KojuMa ce 6a3vpa BellTauKa MHTeTMTeHIIHja 3a1IPaBo
MUIJbeha M3pakeHa KPo3 MPOTrpaMepcKy KoJ, LITO 3HA4YH Ja je CBakKa
JUCKPUMMHALIYjA YYUIbEHA MyTeM BelITayKe UHTeIUTeHIHje TPOU3BOJ,
MOJ,CBECHUX MM CBECHUX CTABOBA 0CO0A KOje y4eCTBYjy y U3paZH CaMoOT KOJa.
Op n3yseTHe BaXHOCTH je Ja ce Mpoliec pa3Boja BellTauKe WHTeIUTeHlje
perysuiie U ypeay, Kao U /ia ce pU3NIM Ha BpeMe ITPeIo3Hajy U Ja ce Ha BhUX
pearyje. 360r TOra je K/by4 y capaj by, MHTeH3UBHOM Tpahemy TeXHOMOUIKOT
pPasBoja u 6aroBpeMeHOj peakijuju U Ha peryiaropHom moswy. [lopes Tora,
eAyKaluja o MpaBUMa M KOHTPOJIH TTOAaTaka Mopa nMatu MmHoro Behu oGy xBar
u Meby oniTom nmomysanyjoM, ca HarJackoM Ha rpyne y nosehanom pusuxy

27 Kpusuunu sakonuk. Ca. enactuk PC, 85/2005, 88/2005 - ucmp., 107/2005 - ucrmp.,
72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019 U 94/2024. [ToBpena
paBHompaBHOCTH (4I. 128), TOBpeia paBa yrnorpebe je3uka u nmucma (4. 129), HoBpesa
c10607ie M3pakaBatba HALIMOHATHE IV eTHIYKE IPHUIAZHOCTH (41 130) M HOBpeza c1o0oze
MCIIO/baBakba BepPe U BpIIekha BePCKUX 06pesa (Y1. 131) criafajy y KpUBUYHA /ieJia IPOTHB
cino6opa v mpaBa yoBeka u rpahanuHa. [ToBpesa yriesa 36or pacHe, Bepcke, HallIOHATHe
WY ApyTe MPUNagHOCTH (YII. 174) jecTe KPUBUYHO /IeJI0 IIPOTHB YaCTH U yTIJIe/[a, JOK je
pacHa v apyra ANCKpUMHHaLHja (4. 387) KPUBUYHO /IeJI0 IPOTHB YOBEYHOCTH U LPYyTHUX
nobapa 3amrrnhennx Mehynapoaguum npasom. O [pyruM KPUBHUYHUM Jie/IMMa U ONIITUM
WHCTUTYTHMa KpPUBUYHOT IIpaBa Of 3Ha4aja 3a cy30Mjarme AUCKPUMHUHALIYje O pHUje
y llerpymuh et al., 2017: 157-163).

28 3awmrTHTa 0J JUCKPUMHUHALIMjE MOXe Ce CIIPOBECTU KPO3 OLeHy YCTAaBHOCTH U
3aKOHUTOCTH OIMIITHX aKaTa (MHULMjATHBA 3a OLLEHY YyCTABHOCTH U 3aKOHUTOCTU 3aKOHA
0 GpMHAHCHjCKOT MOAPIILM MOPOAHULIM Ca /ellOM Ha OCHOBY Koje je JoHeTa ofyka [Y3-
209/2018 01 22.12. 2022. 0 yTBphHBakby HECATIACHOCTH) MJIM KPO3 O Ty YUBak€ [0 yCTABHO]
xxanbu (Ycrasuu cyg Cp6uje je, 10 ycTaBHOj XXaI6H, OATyYHBA0 O TOME Ja JIH je [0 CPeSH
MoBpeZia Havesa 3abpaHe AJUCKPUMHUHALIMjE Y CIY4ajy Kafa je UCTH Cy[, TOBOZOM HCTe
YUbeHUYHE U TIPaBHe CUTyalHje, ZJOHOCHO pasnuunTe ognyke (Yx-1384/2008. of 2.
meueM6pa 2010. TOgUHE).
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o, IUCKpUMUHALIHje, anu 1 Mel)y 3amocieHnuMa y opraHuMa jaBHe BrIacTu> .
,C 063upom Ha To za he ce conrujante, 35paBcTBeHe M1 €EKOHOMCKE YC/IYTE, a1
Y TPXKHMLITE PaJia, CBe BUIIE OCTIAKATH Ha ay TOMAaTHU3A1HjY, KAKO Y TPUBAaTHOM
TaKO M Y JaABHOM CEKTOPY, Kao M /la ce KpIllera IIpaBa off CTPaHe aJIropuTaMa
TELIKO OTKPHBA]jy, LITO MOXE MOTOAUTH OrPOMaH GPOj /byAH, MOBEpeHULA
HCTUYe /1A je HeONXOAHO YK/bYYHUTH NPUIIaJHUKe Pa3TUUYUTHUX APYLITBEHUX
rpymna y Kpeuparme OBaKBHUX MpOrpama, Kako Gu CBOjoM criequbuIHOM
MepCrneKTUBOM AOMPUHE TN MHKTy3UBHOCTHU IIPOLiECa, ‘unurhewy’ mogaraka,
Y eJIMMHUHALYjU IpeApacya U3 aJIrOpUTaMa v KoJoBa .

Cyacka rpahaHckompaBHa 3alITHUTA Of, JUCKPUMHUHALHMje TIPy)Ka ce
y MapHUYHOM MOCTYIIKY, [0 TPaBUINMa MOCeGHOT MapPHUYHOT MOCTYIIKa
nponucanor 33/, y3 cxomHy mpuMeHy oapenaba 3aKoHa O MAPHUYHOM
moctynky3. CrenudpuIHOCTHU OBOT MOCTYIIKA Or/efajy ce y mMpaBUIUMa O
Ha/|Ie)XHOCTH, aKTUBHO IPOLECHO JIETUTUMHCAHUM Cy0jeKTHMa, HayeTuma
KOja ce IpUMemY]y, MPaBUJIMMA O TePeTy JOKa3HBakba U IPaBHUM JIEKOBUMa
(Tacuh, 2016). [Tpema 3akoHy o ypehemwy cy0Ba®?, y IpBOM CTEMEHY CTBAPHO je
Haje)xad Buuru cya. IlpaBriia o MecHOj Ha/iIeXXHOCTH eJIeKTHUBHE CY IIPUPOJie.
OcuM nmpemMa mpaBHUIMMA O OIIITOj MECHOj Ha/IJIeXKHOCTH, KOja Cy ITPOIHCaHa
33/1, HaJ/IeXXHOCT Ce MOXKe OAPeSUTH U ITpeMa MeCTy NpeGUBaIMILITA, OJHOCHO
CeMINTA TY)XHOUA (YI. 42). AKTUBHO IIPOLIECHO JIETUTUMHCAHU CyBjeKTH Cy:
JULe Koje je moBpelheHO JUCKPUMUHATOPCKUM TIOCTYTameM, [loBepeHHK 3a
3alITUTY PAaBHONPAaBHOCTH, OPraHMU3alMja Koja ce 6aBH 3aIUTUTOM JbYICKUX
IIpaBa, OZHOCHO INpaBa oapeheHe rpyne nuua u nuue Koje ce 106pOBOBHO
W3/I0OKUJIO JAUCKPUMHUHATOPCKOM MOCTynawy (T3B. Tectep). Mako Huje
KOHKPETH30BaHO, IIPOK/IAMOBAHO je Haye/o XUTHOCTH (4. 41, cT. 3 33]1).
PeBusyja je yBek jonyuTeHa. Y aHTUJUCKPUMHHALMOHUM MTapHHUIIaMa BaXke
IpaBUJIa O Npepacrojie/id TepeTa AoKasHBakba. YKOJUKO TYXUJAl, yYUHHU
BEpOBATHUM /12 je TY)>XeHU U3BPIINO aKT JUCKPUMHHAIWje, TepeT JOKa3UBamba
Jla ycjie[, TOT aKTa HUje JOUIJIO 1o MoBpeJe Hadyesa jeHaKOCTH, OLHOCHO
Hayesia je/lHAKUX MpaBa v 06aBe3a CHOCH TyeHH (4. 45 33/1). Ha Tyxuony je
Jla yYUHU BEPOBAaTHUM, Ka0 HM)KH CTeIeH JJOKa3nBaba, Jja je TY)KeHU YYUHUO
KOHKPETHY pajiby KOjy CMaTpa AUCKPUMHWHATOPCKUM YMHOM. Ha Ty>keHOM
je, OHZQ, Aa JOKaKe (KAo BUILY CTeleH JJOKa3uBaba) a KOHKPETHA pajjba He
IpesCcTaB/ba aKT JUCKpUMHUHALHje. OH TO MO)Xe yYMHUTH Ha [|Ba HAYMHA, LIITO

29 https://ravnopravnost.gov.rs/poverenica-na-konferenciji-uticaj-vestacke-inteligencije-
na-slobodu-informisanja-misljenja-i-izrazavanja/, mpucryn cajry 11. 3. 2025.

30 https://ravnopravnost.gov.rs/poverenica-o-nadzoru-i-etici-u-upotrebi-vestacke-
inteligencije/, mpucTym cajTy 11. 3. 2025.

31 3akoH o napuuyHom noctynky. Ca. enactuk PC, 72/2011, 49/2013 - ognyka YC, 74/2013
- ognyka YC, 55/2014, 87/2018, 18/2020 1 10/2023 — Jp. 3aKOH.

32 Y. 25, cT. 1, T. 7 3aKoHa o ypehewy cypoBa. Ca. enacHuk PC, 10/2023.
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hemo o6jacHuTH Ha MpUMepy HajeJHaKe 3apajie 3a KOjy Ty)XWal TBPAH Ja je
ncrtaheHa MyLIKapLy U )KeHH Ha UCTOM PaJiHOM MeCTy 3a jegHaK paz. [Ipsu
Ha4MH je Ja Ty)>XeHHU JI0KaXke ]a OKOJTHOCTH C/Iy4aja HUCY OHaKBe KaKBUM UX
je TY>Kuj1al yYMHHO BEpOBATHUM, Hajje JHOCTaBHUje TaKo WITO he goKa3aru ga
je MyLIKapuy ¥ xeHU UcraheHa jeiHaKa 3apajia 3a jeiHaK pag. Jpyru HauuH
jecTe na MOTBPAH a UM HUje ucrtaheHa jejHaKa 3apaja, aJivd U Ja TOKaXe
Jla OKOJIHOCTH CJTy4aja HUCY UCTe, OGHOCHO Jla He TOBOPUMO O JIMLIMMa Koja ce
Hajlase y UCTOj MPaBHOj cuTyauuju. Pa3inka ce Moxe orjesaTu y L0LaTHOM
aHTAKOBamYy Koje je MyLIKapal, iMao, eAyKaLuju Kojy je moxahao, roguHama
PaJHOT CTaXa.

W3 nanpep HaBeZeHe pebuHULMje JUCKPUMHUHALIMje KOjy faje 33/1,
Ipor3uJa3e ABa KOHCTUTYTUBHA e/IeMeHTa — HeITOBO/bHH)U TPETMaH U INYHO
cBojcTBo. CaMo ucnywemeM 06a oBa yc/oBa he ce jeHa 1mITeTHA, A YaK U
MIPOTHMBIIPaBHA Pajkha CMaTpPaTU JUCKPUMHHALMjoM. HemoBo/bHUjU TpeTMaH
CacTOju Ce y HeollpaB/JaHOM IIpaB/bely pas3lKe, HejeJHaKOM MOCTyNaky
VIV MCKJbYy Y Baky, O pAHWYABaby MJIH aBaby PeJHOCTH JTUIY WJIH TPyIH
nuua. JlnvaHa cBojcTBa Koja je 33/ mobpojao gara cy exempli causa, a nucTa,
KOja ce MemaJjia M3MeHaMa M3 2021. TOLUHe3, 0CTaje OTBOPeHa. 3a MUTamka
3aMeHCKe JMCKpPHUMUHAIMje HAapOuYHnTO je BaXXHO JoKas3uBame. [logceTnmo,
Y aHTUJUCKPUMHUHAIMOHUM ITapHHIIaMa Ba)ke IIPaBHJIa O IIpepacrojen
TepeTa JoKa3uBamwa. [la 6U ce AMCKpUMMHALIMja AOKA3aJ1a, BAXKHO je fa Oyay
HaBeseHa 00a efleMeHTa — U INYHO CBOjCTBO U HejeTHAK TPETMaH.

JIBa cy ocHOBHa 06/IMKa JUCKPUMUHALMje — HEIIOCPeHA U IOoCpeAHa
JYICKpUMUMHalMja. HemocpenHa fyMcKpUMMHAlLIMja IOCTOjU aKO Ce Hle WU
rpyIna 111, 360r HeroBor 0OJJHOCHO BUXOBOT JIMYHOT CBOjCTBA Y UCTOj UIH
C/IMYHOj CUTyaLUjH, OU IO KOJUM aKTOM, PA/IHOM HJTH POy LI TatheM, CTaB/bajy
VIJIA CY CTaB/beHH Yy HETIOBOJbHMUH MOJIOXKAj, MJI OU MOT/IU OMTH CTaB/beHU Y
HEIMOBOJbHUjU M010XKaj (1. 6 33/]). [TocpeaHa UCKPUMHUHALM]A TOCTOJU aKO
HauW3IJ/Ie], Hey TpaIHa ofpeda, KPUTEPHjyM MU IIPAKCA JIULe UJIU TPYITy JTULA
CTaBJ/ba WJIM OM MOTJIa CTABUTH, 300T IbUXOBOT IMYHOT CBOjCTBA, Y HEIIOBOJ/baH
MOJIOXKaj ¥ Topeljersy ca APyruM TULMMA Y UCTOj UTU CIUYHO] CUTYAILHjH,
OCHM aKO je TO 0GjeKTUBHO OMPAaBAAHO JETUTUMHUM LM/bEM, & CPEACTBA
3a MOCTH3ame TOr I1/ba Cy MpUMepeHa u HyxHa (4. 7 33/1). Hemmocpenny
IUCKPUMUHALIM]Y HUje, a TocpeHy je moryhe onpasaatu. [IpBa je ycmepena
Ka ocTu3amy GaKTUYKe, a APyra Ka MOCTH3akby CYLITUHCKE HejeIHAKOCTH.
HamocneTky, HenmocpegHa AUCKPUMHHAIMja ce MOXXe CYMHpPATHU pednMa:

33 Mamenamau gomynama 33/l 2021. roguHe fozpara cy cinefeha nudna cBojcta: pog, morHe
KapaKTepUCTHKe U HUBO IPUXOJa. YIIPaBO je POSHU UAEHTUTET OMO jeaH of ,KaMeHa
CHOTHILIAHA" MPUIMKOM HHULIM]aTHOT yCBajarba 3aKoHa, Oyayhu aa je, Ha mHCHCTHpambe
Cpncke nmpaBocaBHe L PKBe U JPYTrUX TPaAUIMOHAaTHUX BePCKUX 3ajeHUIIA, 3aKOH
NOBY4YeH U3 CKYNIITHUHCKe Ipoueaype.
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,HejeJHaKO MOCTyName IIpeMa jeJHAKMMA", a IOCpeHa peYrMa: ,jeJHaKO
MOoCTymamwe npeMa HejegHakuma“. CBM ocTanu o6IULU JUCKPUMHHALHje,
HaBegeHH Y 33/l, mpou3suase 13 OBa /iBa OCHOBHA O0JTHKA.

Kogupana muckpumuHanuja, melyTum, yBoAu jeJjaH HOBU MojaM:
IPOKCHU (eng. proxy) MM 3aMeHCKy JUCKpUMHHauHjy. TepMHUH mpokcu
JAUCKPUMUHAIIMja O3HayaBa OHO HejeJHAaKO MOCTyIlale Koje je IoBe3aHo
ca KapaKTepucTHKaMa Koje ce Hehe, mHuuujanHo, Hahu melhy nosnarum
(k1racMYHUM) OCHOBUMA JUCKpUMuHanuje. CIMYHA je MOCpeJHOj JUCKPUMH-
HallWjH jep ce He II03MBa, eKCIUTMLIMTHO, HA HEKO JIMYHO cBojcTBO. Ha ocHOBY
HauW3rJIe/i Hey TPATHOT OCHOBA KOjU je Y CHA)KHOj KOpelaluju ca 3a0pambeHuM
OCHOBOM, J0OBOJH, 3allpaBo, A0 AUCKpHMUHauuje. M3 oBe moBesaHoCTH ce
M3BOJM MPUMNALHOCT I'PYIIH, a U3 IPUIIAZHOCTH I'PYIIH U3BO/Ie Ce 3aKJ/by YL H O
nojeauHLy. Ha npumep, KapakTepucTHKA HOLITAaHCKOT 6poja, Koja cama o ce6u
HUje JUCKPUMUHATOPHA, TOCTAje 3aMeHa 3a JIMYHO CBOjCTBO ,[IOPEKJIO, UIn
JINYHO CBOjCTBO ,MMOBHO cTame". [To3HaTo je fa oapehene maprunanusoBane
IPpYLITBEHe Irpylle UJIM MUI'PAHTH XUBe y ogpelheHoM feny rpaza; mako
II0CJ/I0ZiaBal] HUTJe Y CBOM OIJIacy 3a I0CAao He UCTHYe Aa Hehe 3amociuTtu
ocoby oxpeheHor mopekia, YMmbEHNIIA je Aa HAa OCHOBY IOLITAHCKOT Gpoja,
MJIM Ha3WBa Hace/ba, MOJXKE []a 3aK/bYYH O IOPEK/Ty KAaHAWJATA U He y3Me ray
003up 3a mocao U3 TOr passuora. /labe, yKOJIUKO ce y KOHKYPCY HaBeje Aa ce
Tpaku 0coba 3a paji Ha IPOjeKTy y KOHTUHYHPAHOM Tpajaiby O, B TOJVHE,
u 1a he npegHOCT MMaTH 0co0e KOje ce MOTY 00aBe3aTH Ha TaKaB YCJIOB, 0B
CHHTAarMa jecre 3aMeHa 3a II0JI Kao JIMYHO CBOjCTBO, jep JXeHe Hecpa3MepHO
venrhe mpeKu/ajy Kapujepy 36or TpygHohe U TOPOAU/BCKOT OACYCTBA. Yak u
MOTIYHO ,,0eHUTHA" MUTarka, Koja YMHE Jja ce Pa3roBOp 3a M0Cao Pelakcupa,
MOIYT OHOI O MY3UYKOM YKYCY, MOXKe YIIYTHUTH Ha NPUNAaAHOCT ofpeheHoj
pacu MM eTHUYKO]j 33jegHuny. OBa 3aMeHCKa JUCKPUMHUHALY)jA A06Hja Ha
3HAYajy y KOHTeKCTy cBe Behe gururanusanuje u nmoceGHO je peeBaHTHA y
kopuurhewy AJIM cucrema, 6yayhu na ce 36or Benukor 6poja ZOCTYITHHUX
yHeyTpamHux"“ KapaKTePUCTHUKA, OAJTyKe 3aCHUBA]jY, UJIU MOTy OUTH 3aCHOBaHe
Ha TaKBUM (HaBOZHO) HeyTPa/THUM KPHUTEpHUjyMHUMa Koju (MOry) y BeTHKOj
MepH [1a KOpeInpajy ca TMIHUM CBOjCTBMMA Koja cy 3aiiTrheHa urro octaBmpa
poCTOp 3a JUCKpuMHUHaTopcko nocryname (Coded bias, 2023: 17).

5. YMecTO 3aK/by4Ka

Curyanujy onvcaHy y YBOZY paZa He MOpaMoO Ja 3aMHUII/bamo. Y
duHckoj, Hanynonanuu cyy 3a HeJUCKPUMUHALUjy U jeJHAKOCT Hallao je
[1a je jeqHa KOMIIAHHWjA JUCKPUMUHUCAA KJIWjeHTa y MOCTYIKY A00ujamba
KpeauTa. [IpunMKoM mpoueHe KpegUTHE CIIOCOOHOCTH, Y3€TH Cy y 003Up
MOJAL M IIOBE3AHHU Ca Y3PaCTOM, IOJIOM, je3UKOM M MeCTOM NMpeOHBaTHIITA,
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aJTv He ¥ Ca ’herOBOM JINYHOM KpeJUTHOM UCTOPUjoM. Y KOHKPETHOM CJIY4ajy,
YUbeHUIE [1d je MOAHOCHJIALL 3aXTeBa My LIKapal, KOju roBOpy GUHCKH je3UK
¥l 10J1a31 U3 PypPaJIHOT MOAPYyYja CMaTpaJie Cy Ce Kao HeJOCTAaTaK MPHUIHUKOM
MpolleHe KpeAUTHE CIIOCOOHOCTH KOjy je yuyrnHuIa KoMmnaHuja (Study on the
impact of artificial intelligence systems, their potential for promoting equality,
including gender equality, and the risks they may cause in relation to non-discri-
mination, 2023: 21)34. /laksie, 6yayhHoCT je cTUIIa, @ BelITayKa HHTE TUTEHIHja
Ce 3aMCTa yBJIa4M y CBe NOpe JbySCKUX )KUBOTA.

Haxo oxpabpyje unmwenuna ga je Penmy6onuka Cpbwuja, mpema rinobaiHom
WHJ,eKCY KOjU MepHy CIIPEMHOCT BJIaJia 3a IPYMeHY BellTauKe HHTe/TUTeHI Hje
y Ipy)Xamy yC/Iyra, Ha 57. MECTY y CBeTY>S, OBaj TPeH[, ce MOpa HaCTaBUTHU
JOHOLIemeM ofroBapajyhe perynatuse, aju U MOKYLIajuMa Ja ce HAe KOpaK
HarpeJ, y O4HOCY Ha TEXHOJIOTHjy, KpO3 IpeJBubame TpeHJ0Ba pa3Boja.
[lapazsokcanHo, ympaBo HaM BelTauyKa MHTEJIUTeHIIUja U MOXKe TTOMOhH y
TOMe.
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INTRODUCTION TO CODED DISCRIMINATION

Summary

Discrimination is defined as an unjust distinction based on personal cha-
racteristics. As such, it is prohibited by all relevant international documents
related to the protection of human rights. The definition, forms, prevalence, and
protection mechanisms against discrimination have garnered the attention of
legal theorists, policymakers, and practitioners alike. While it may seem that
there is nihil novum sub sole regarding this topic, the rapid expansion of artificial
intelligence in various sectors of society brings forth a myriad of new questions.
Artificial intelligence systems, particularly those based on machine learning, are
prone to creating what is known as technical bias, which can further evolve into
“coded discrimination.” This term refers to discrimination that arises from the
decisions made by computer programs operating based on predefined parameters.
This paper aims to analyze the concept of “coded discrimination,” present the
relevant international framework for regulating artificial intelligence by focusing
on provisions related to human rights and discrimination, and examine the appli-
cability of domestic anti-discrimination regulations to discrimination instances
stemming from the use of artificial intelligence in the Republic of Serbia.

Keywords: coded discrimination, proxy discrimination, personal charac-
teristic, algorithm, artificial intelligence, Artificial Intelligence Act.
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HEYTPA/IHOCT KAO CYAHJCKA BP/IHUHA:
CYUITHHA, 3HAYA]J H CPOJHH IIOJMOBH ™

Ancmpaxm: O6uyHo ce Kao K/by4HO c80jcmao cydosa u cyouja ucmuye
ruxoea HezagucHocm. [IpeyusHuje, He3agucHocm cyda ce muye He208e
odeojeHocmu 0d dpyeux epana (PyHkyuja) OpycagHe eaacmu Koje Hemajy
Haped6odasHa Humu Had3opHa osaawhera npema cydoguma, dok ce
He3agucHocm cyduje muye HeNOCMOjara ymuyaja Ha weaa 00 cmpaHe
dpyeux (Hapouumo dpxcasHux) cybjekma y noznedy eohera u ucxoda
nocmynka. Ocum moea, 3Ha4ajHo je da cy cyduje HenpucmpacHe, mj. da
npema yuecHuyuma y cydckom nocmynky nocmynajy 6e3 npedpacyda.
Jlpyeum pevuma, cyduja mopa da yuecHuke y nocmynky (Hnp. mysjcuoya
u mysceHo2) mpemupa pagHONpasHo, mj. He cme da 6yde HAKNOreH 6UN0
KoMme 00 HUX.

He ymatvyjyhu 3nauaj HezagucHocmu u HenpucmpacHocmu cyouja,
cmampamo 0d je jeOHako 8pedHO U AHANU3UPArse HeympaaHocmu cyduje,
mj. odHoca cyduje npema saxcehem npasy. Kad cyduja npasto pacyhyje,
dyxcan je da eaxcehe npaso nocmampa kao uckwyuyjyhu paznoe 3a
odayuusaree u obpasznazaree 00nyke, mj. ynoea cyduje Huje da oyervyje
cyncmaHmueHy easbanocm gaxcehee npasa He2o da 2a npumetsyje. Peujy,
Huje Ha cyduju 0a ucnpass>a CyncmMaHmueHe 2pewke 3aKkoH00asya uau
dpyzoe npasomeopuya.

Ykoauko cyduja esanyupa saxcehe npaso u odcmyna o0 reza ycned
c8ojux CyncmammueHux cmaeoea (Hnp. MOPAHUX), MA0 He Moxce
da ce 2o6opu o npasHom pacyhusarsy. To He 3uauu da cyduja mpeba
da ueHopuwe gpedHocmu koje cy cadpxucatre y gaxcehem npasy, He2o
da cyduja He cme da y npago umniaemeHmupaHe 8pedHOCHe CIMagoge

" brano.hadzi.stevic@pravni.ues.rs.ba ; https://orcid.org/0009-0001-0844-3450

" OcHOBHe HJieje OBOT Pa/ia Cy U3/I0KEeHEe Ha HAayYHO] KOHdepeHuuju ,IIpaBHY MPUHIUIHN y
CaBpeMeHOM IIPaBy", OAP)KaHOj allpuJIa 2024. roguHe Ha [IpaBHoM dakyTery YHUBep3UTETA
y Humry.
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npasomeopuya 3amersyje c8ojum 8pedHOCHUM cucmemom, Gydyhu da je
cydujcka dy’cHOCm pewasarse CnOpoe8a ¢ NpasHe mayke 2aeduwmad.

Kyune peuu: cyduja; He3a8ucHOCM; HENPUCMPACHOCT; HEYMPAAHOCT;
saxcehe npaso; epedHocmu.

1. YBoj,

Cynje xpaM 3alUTHTE HAPYylIeHUX paBa u c10607a. Ctora, ApuctorenoBe
peuu — uhu cyauju 3Ha4u whu NpaBAH, UCKa3yjy JETUTUMHO OYeKHUBatbe
rpahana oz HOCHTatia cyacke GyHKIIHje Ap)KkaBHe BiaacTH. Jla 6u ofgyka 6uiia
NpasHo npuxeambued, JOHOCHIAL, Tpeba fa OyJe He3aBUCaH, HEITPUCTPACAH
Y HeyTpajiaH. Y OBOM pajy BakaH YBH/, je Ja CyAuja LITUTU CyOjeKTHBHA
MpaBa Koja rapaHTyje Bakehe mpaBo, a He ,,0CMHIII/baBa“ MPaBo 3a MOTpebe
KOHKPETHOT C/1y4aja, enehu mrra 6u 6umo 1o6po za je mpaso. Jlakie, ouexyje
ce OZ CyAMje fa JOHece MpaBegHY OAJIYKY,' aJd Ha OcHOBY Baxkeher mpasa
Ka0 IPeK/Ty3UBHOT PA3Jiora 3a O/ /Iy4rBaibe, MaKap Bakehe nmpaso 6mJ0, o
CYZAMjUHOj OLleHH, CYIICTAaHTUBHO MamKaBo. PazyMme ce, ofcTynama o cTpore
[PaBHUYKeE MIPUMeHe> Cy, U3y3eTHO PETKO, IIPUXBAT/BHBA.

Kako 6u cyzuja fOoHEO MPaBHO MPUXBAT/BUBY OJAJIYKY Y KOHKPETHOM
C/Iy4ajy, CaMUM ce paBoM npeaBuha HU3 MexaHW3aMa Koju 6u Tpebao
Jia OCUTYPAjy Aa CyJHja peliaBa JaTH CIOp Y cBeTny Bakeher mpasa. I1pso,
[IPaBOM Ce IPOIKCYjy MHCTUTYL[MOHATHU MEXaHMU3MH KOjHU CY yCMEPEeHH Ha TO
Ia cyauja 6yne 3amwrtuheH ox yruuaja Hocuaana apyrux GyHKIUja Ap>KaBHe
BJIACTH,} aJIU U APYTUX cyOjeKaTa (MOMUTHYApa, KallMTAIMCTA, HOCHIALA
eKoHOMCKe Mohu utg,). Pedjy, cyauja je He3asucaH of, ClIO/bHUX HEJIETUTUMHHUX
Y He3aKOHUTHX yTUIIdja, 6yayhu ma omnyka cyauje mopa zia Gyze mmo IpaBHOT
pacybuBama.

Ipyro, cyauja He cMe fa Oyze MPUBATHO 3aMHTEPECOBAH 3a UCXO[,
c/1y4aja Koju pewraBa. [IpaBo My nmpomnucyje MepuJia Koja Mopa Aa (0)1eHu npu
OJJIy4MBaky, HIIP. IOKa3e Koje Cy CTPAaHKe MMOHYAMJIE, a erOBU MPUBATHU
yTHCLU cy upeneBaHTHU. Pedjy, cyauja je Henpucmpacax ap6uTap y cropy
KOju je mpeg, wera usHeceH. Tpehe, nojequHan of cyauvje odexyje 3alITUTY
rapaHTOBaHMUX MpaBa. Jlaksie, IETUTUMHO OYEeKHBabe pemMa CyIHjH je U TO Ja

1 XapT ucTrYe Aa je ONMIITOCT IIPABHOT MPaBuia ,Kiauna npasge” (Xapr, 2013: 263).

2 Hmp. 3apaj ocTBapema npasje KOHKPETHOT C/Ty4aja KOjU OJTUKYjy MTOCeOHOCTH KaTKa/,
ce OJCTYIA O/ CTPOTeE OILITEe HOPMe, IITO Ce 03Ha4YaBa TEPMUHOM ,IIPaBUYHOCT . Pas6pyx
Hac IIoAy4aBa fia cyAuja Mopa ga Hahe xpabpocTH fa ce CyIpOTCTaBU 3aKOHCKOM HeIIPaBy
3apaj, HaJ3aKoHCKor npasa (Pagbpyx, 2016: 254).

3 3aKOHOJABAll M er3eKyTHUBA He 6M TpebGaso Aa PacloNaxy ,MHCTUTYLHOHATHUM
CpeACTBMMA yTHIaja Ha mpaBocyhe” Koje je He3aBUCHA M HEMOUTHYKA PpyHKLMja AP)KaBHe
BJACTH y y)XeM cmucay (Markovic, 2021: 86 ¢H. 1).
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npuMmeHHu Baykehe mpaBo, a He ,,cyAujUHO MTPaBO’, OHO KOje CyJUja cTBapa jep
cMmarpa za je Baxehe mpaBo mamwkaso. Pedjy, cyauja je Heympanan apouTtap.

Y oBOM pajy cMepaMo ia UCIIUTAaMO OJHOC CyAuje IpeMa BakeheM npaBy
(HeyTpanHOCT), a ja 6M ce TO peaM30BasIo, aHau3upahe ce v OLHOC JPYTUX
cy6jexTa nmpemMa cyuju (HE3aBHCHOCT), Te CyLHjUH OZHOC ITpeMa CTPaHKaMa
KojuMa cyau (HempucTpacHOCT). /la 6U K/byYHHU LHJ/b Paj OMO OCTBAapeH —
yTBphuBame cyimThHe U 3HavYaja HeyTPATHOCTH, KopucTuhe ce mpumapHo
MeToO/ KOHIIeNTya/IHe aHaJIn3e.

2. Cyaujcka He3aBHMCHOCT: OJHOC JPYTUX IIpeMa CyAuju

Y MHCTUTYIMOHAJIHOj aIOKaLMjU APXKaBHUX II0C/I0BAa HAPOUUTO MECTO
npunaja cyackoj GyHKIUjU Ap)KaBHE B/IaCcTH, Te CyJHjaMa Kao HOCHOLIMMA
Te dyukuuje. be3 063upa Ha 0GIUK gp)KaBHE BJIACTH, YBEK je YTHULAj APYTUX
¢yHKuMja (rpaHa) gp)kaBHE BIACTH HA CyJOBe MHOTO Mamu y nopehemy ¢
mebhyyTruajuma ocranux rpana. Penymo, mapiamMeHT yTude Ha BAaAy MyTeM
rjacama O MOoBepemy, BlaJda MOXKe Ja 3axTeBa OJ, ApP)XaBHOT IOI/IaBapa
pacmyuTame MapjaaMeHTa, aJll CIMYHU MEXaHHU3MH KOHTPOJIE Y OJHOCY
Ha CcymoBe He mocToje. M1 He camo za mpyre rpaHe BJIaCTH HEMAjy CpeJsiCcTBa
MOJIMTUYKE KOHTPOJIE TIPeMAa CYAZOBHUMa (HIIp. HE MOT'Y Zia paspelle CyAujy),
HeTO He MOCTOjU HU TIPaBHA KOHTPOJIa APpYyrux rpaHa. Peyjy, cyacka pyHkiuja
Jp)KaBHe BJIACTH je He3asucHa y 00HOCy Ha dpyee yHKyuje OpucagHe eaacmu.
CynoBu W Cyauje Cy jeAWHO 3aBUCHM 0of, Bakeher mpasa, a (3aKOHUTH U
JIETUTUMHM) HHCTPYMEHTH HaZ30Pa, yCMepaBatba UM KOHTPOJIUCAha CyJ0Ba
U CyZHja Off CTPaHe APYyTUX rpaHa BJAAaCTU He MOCTOje.*

Y yemy ce orsesa ratio He3aBUCHOCTHU? YKPATKO, LIWJ/b je Aa o IyKa
cyhuje Gyze pe3ysiTaT OHOI IITO IPABO HA/IaXKe, @ HE Pe3y/aTaT OGMIO0 KaKBUX
HernpaBHMX (BaHIpaBHMX) yTULdja.’> [laksie, CyAuja je HE3aBUCAH Of, APYTUX
cy0jeKTa, ayy je y LleJIOCTH 3aBUCAH OF MpaBa’ jep ofJIyKa y JATOM CIY4ajy
He CMe /la TOYMBa Ha UTHOPMCAkby WJIM U3UTPaBamy Bakeher npasa. Taksa
oJlyKa He MOXe Ja OyZe npasHo mpuxBaT/buBa. CBe TO He 3HAYU Ja CyAuja
HeMa c/1060/ly Y OAJTy4MBaby, aJIU OJJIyKa Mopa jAa Oyze IJ/I0j, CyAHjUuHOT
pasyMeBama NpaBa, a He HevHje Hapea0e NIN OYeKHBaba.

4 Wmnak, KOHTpoJa IOCTOjU Y OKBUPY CYACKe IpaHe BiacTH, Oyayhu ga BUIIK CyAOBU MOT'Y
/13 KOHTPOJIMLIY TPAaBHOCT OAJTYKa HM)XKUX CYJI0Ba, @ ¥ YCTABHU CYJ,0BU MOTY fla UCIIUTY]jY
Kplierbe YCTaBHUX ITpaBa U €1060/a U MOCTYILUMa IpeJ peJOBHUM CyLOBHMa.

5 HesaBucHe cypuje onn1yvyjy ,MUMO OJUTHUKE, Tj. HE3ABUCHO OJ, MOJIUTUYKHUX €JIUTA"
(Markovi¢, 2021: 87). ,/bysuma 6u Tpebaio Aa BAaAdjy 3akoHu, a He wypu!‘ (Prajuep,
2009:102).

6 Bug. o Tome u @najuep, 2009: 114.
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Jlaxie, cyuje He peLIaBajy caMo JIaKe, Tj. HecriopHe (easy case) cy4ajeBe
Yy KOjUMa je ofTy4uBake IpOoCTa IpUMeHa IpaBa Ha YHHEHUYHO CTambe
KOHKpeTHoOr ciy4aja. CeM BUX, Cy/iHje ce Cyo4yaBajy U C TEUIKUM, Tj. CIOPHUM
cny4ajeBuma (hard case), Kaj je HY)KHO TyMadere, pelliaBatbe KOMIUTMKOBAHUX
NPaBHUYKKX MUTarba (0J/y4rnBalbe) U IMPABHO APryMEHTOBAbE y TPUJIOT
MPUIMCAHOM 3Hauery (oOpasjarame OfjIyKe O MPHUIHMCAHOM 3HAYewy Koje
je jenHo on moryhux npasHux 3Hadera). CTora, HECIOPHO je A MPaBoO He
Jlaje HyxCHO jeIHO3HA4YaH O/ITOBOP Ha CIIOPHA NMMTaka, a/Iu TO He 3Ha4H [Ja je
cyAuja cno60/aH Ja paju IITa Xohe UJIM OHO LITO My APYTH Hapeze, Oyayhu
Jla IPaBO MOCTaBJ/ba OKBUP 32 OJ Ty YHBakbe.

Maxo cy cynoBu He3aBHCHHU Of, [PYTUX I'PaHa BJIACTH, y OK8UPY CyJCKe
dyHKIMje Ap)KaBHE BIACTH TBP/ha O HE3aBUCHOCTH MOpa a Oyze yoiaxeHa,”
YTOJIMKO LITO CYZ0BU MMajy (paBHY) o6aBe3y fa moityjy Baxxehe mpaso, Te
(paxTruxy) o6aBesy ma ciefie OHO IITO XUjePapXUjCKHU BUILHU CYZOBH Oy Ye.
CyZauja je He3aBUCAH O CBUX U CBETa, OCUM O/ ITPaBa, a paKTUUKHU je LyXKaH Aa
MOCTYIA Y CKJIaZly Ca CXBaTalkbHUMa XHMjepapXHjCKy BUIIHMX CYy0Ba, U3 pa3yiora
IpaKTU4YHe pa3bopuTtocT. Pazyme ce, HUje/laH Of HaBeIeHUX 3aXTeBa He MOPA
HY3KHO za Oy/ie peain30BaH, anu u3mel)y lbUX MOCTOjU Be3a yTOTUKO LITO Ou
BUILHU CYAOBU TPebasIo Ja 3ay3/ajy HPOTHUBIPABHO Oy YMBabe HIDKHUX CyJ0Ba
y MOCTYMLIMMA MO MPAaBHUM JIEKOBUMA, Te J1a yjeJHade CyJCKO OJy4YHBalbe.
Mnak, He nocToje rapaHuyje aa he HajBULIM CyJ, YUCTHHY /a IOLITYje NPaBo,
ajy HBEeroB MHCTHUTYLMOHAJIHU I0JI0XKaj oHeMoryhaBa mpeucnuTuBamwe
IPUXOBUX OZJIYKA .

Maga ce He3aBUCHOCT CyZOBa MIPUMapHO aHAIU3UPa y OZHOCY CYAOBa
npeMa ApyruM QyHKILHjaMa ApP)KaBHe B/IACTH, 3HA4ajHA je U He3aBHCHOCT
CYyZOBa o, Apyrux cy6jexara (MOMUTUYKKX aKTepa, KAMMMUTAIHUCTA, TOOUCTHY-
KHX TPYyIMa, jaBHOCTH UTA.).® HapouuTo je 3Ha4ajHO A cyguja HHje TMOZ,
yTuuajem jaBHoctu.? Maxko je moryhe za jaBHOCT o4ekyje ma cyauja ogiayydu
Ha ojpeleHN HAYMH, UIMAK je U MPUTHUCAK jJaBHOCTU HA PaJi CyJ0Ba I0jaBHU
o6uk HenerutumHor yrunaja (CCJE, 2018: 15; Haltom, Silverstein, 1987: 30-31),

7 EBpormncku cyz 3a /pyAcKa IpaBa MCTHYe M 3Ha4aj HE3aBUCHOCTH CyAuje of APyrux
cynuja v Hagpehenux y cyny, monyT npeacenuuka cyza. Bua. Parlov-Tkal¢ié v. Croatia
[2009], map. 86.

8 Jlakse, cycKa HE3aBUCHOCT 00yXBaTa M HEMOCTOjame ,IOJTUTUUYKUX IPUTHCAKA
PasIUYUTHX IPyla UM cTpaHaykux ayropurera“ (Novakovié, 2020: 54), a moce6Gan
MOJIQ/IUTET yTHUIIAja Ha CY[0Be, Te IPEeTHa HBUXOBOj HE3aBUCHOCTU U HENIPUCTPACHOCTH,
Cy MeJYijH, KOjU ce KaTKaJ, 03HavaBajy Kao 4eTBpTa rpaHa Baactu (Mudrecki, 2017: 159).

9 O aM6uBa/lIeHTHOM CTaBy jaBHOCTH MpeMa CyZoBuMa, Buj. Prajuep, 2009: 93, a 0
MpeTepaHUM OYeKHWBakbeM jaBHOCTH Of] CyZOBa, MOMYT 3aXTeBa Ja UTrHOpHINY Bakehe
npaso, BuA. Coman, 2014: 910.
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Kao ILITO je TO U C/Iy4aj C yTHUIIAjeM MOJIMTUYKUX aKTepa U Ap. cy6jexTa.” [Ipu
yTBphHBamy Ja U ce CyJ, MOXKe CMAaTPATH HE3aBUCHUM, MOPA Ce Y3eTH Y 003UD,
usMeljy octasor, ,Ha4YMH HMEHOBaba HEroBUX YIAHOBA U TPajalbe HBUXOBOT
MaH/IaTa, MTOCTOjale rapaHIjija MPOTUB CIIO/bHUX MPUTHCAKA U MUTAke [1a
JIA TeJIO OJaje YTUCAK He3aBUCHOCTHU " JaBHOCT Mopa Aa BUJU Ja Cy cyjuje
He3aBHCHe, HEMIPUCTPACHe U HeyTpasiHe, Oynyhu Aa je To myT 3a cTUILAKE
HoBepema y nmpaBocyhe.

[la 6u ce omoryhua He3aBUCHOCT Cy/iHja, HYXKHO je 1a OCTOoje jeMCTBA
HEe3aBUCHOCTH KOja Cy UHCTUTYLMOHAIM30BaHa.” [Ipeo, 06HMYHO ce yCTaBUMA
MPOIKCYje fa Cy CyAoBU (U CyAuje) He3aBUCHHU, Te 1a CyIHje Cy/ie MO 3aKOHY"
U ApyruM akTuMa. /lakie, ycTaHOBa He3aBHCHOCTH CyJ0OBa UMa KapaKTep
yCTaBHe rapaHijyje IITO UMIUIMLUPA beHY BOXHOCT. /[pyeo, HaunH u3bopa
cypuja4 je cenudryaH jep HEPETKO yK/bydyje BHUIIE aKTepa, MOMUTUIKUX
WU CTPYYHUX Tesa, KOju UMeHYjy cyzauje.’> KaTkag ce uctude ga mojen
u3bopa cyAuja Mopa fia U3MUpH TpH (CyKoG/beHa) IPUHIUIIA: JeMOKPATCKU
JIETUTUMUTET, OATOBOPHOCT U HE3aBUCHOCT cyauja (Markovi¢, 2021: 9o). Y
CBAaKOM CJIy4ajy, U3y3eTHO je M0XXe/bHO pellee M0 KojeM yTHIlaj U3BpLIHe
¢yHkumje gpxaBHe Bractu He ocToju (CCJE, 2018: 6-7). Crpy4HOCT cyauja 1
MOpAJIHU yTJieJ, Cy IpeTIoCTaBKe IbbHUX0Be He3aBUCHOCTH jep HeCTPy4aH CcyJuja
[I0J1a3H Ha TO MECTO MOJIUTHUYKOM OJJTyKOM U HeroBo NpecyhuBamwe HepeTKO
MoXe na Oyzie Bpahamwe fyra oHMMa Koju cy oMoryhuiu ga nocraHe cyjuja.

Tpehe, cynujama ce rapaHTyje CTaJTHOCT CyAHjcKe GpyHKIIMje jep ’bUXoBa
cny)x6a HaAulIasu NMPOMEH/bMBE U MAaHAATOM OTrPaHUYEHE IOJUTHYKe
dyukimonepe. OnajHep olemyje Ja HECMEBUBOCT cymuje 360T JOHECEHUX
OZJTyKa WY IpeJjoYeHNX apTyMeHaTa, Te HeMOr'yhHOCT U3BpILIHE rPaHe BIACTH
Jla IOHUIITH Cy/ICKe O TyKe MJIN U3/laje AUPEeKTUBe CYZOBUMaA IPe/ICTaBIbajy

10 U apyru ayTopu roBope o rpymnama 3a NPUTHCAK Y CBETY HE3aBUCHOCTH CyAHja
(Novakovi¢, 2020: 54).

11 Bupg. ognyky Pohoska v. Poland [2012], map. 34.
12 Bug. u Bochan v. Ukraine [2007], map. 65.

13 Ilocroju KoHLenTya1Ha Be3a H3Mel)y 3aKOHUTOCTH 1 TOCTOjama CyAa — CYA je HCTHHCKHU
CY/, CaMO aKo je yCTAaHOB/bEH 3aKOHOM, a He 04 1yKoM u3BpluHe BiaacTu (Novakovié, 2020: 60).

14 ®najHep McTHYe A Cy IETUTUMHOCT CYACKOT IIOCTYTIKA U poLeype uabopa cyauja
,OCHOBA TrapaHIijije He3aBUCHOCTU U HenpucTpacHocTu” (PrajHep, 2009: 103). Bua. u
bano, 2014: 280.

15 Cypuje mory fa 6upajy rpahanu, mapsaMeHT UK TOCEGHO CTPYYHO TEJI0, aJIU U 1a X
MMeHYjy OpraHU U3BpILIHe BIACTH: lied ApXKaBe, Blajd UJIM MUHHUCTAp npasge. Maga je
3HAYajHO TO /1a HeMa MOJIMTUYKUX YTHULIdja TOKOM U360pa CyAHja, To HUje Moryhe yak HU Kaf,
CTpydYHa TeJjia MOMYT CYACKUX caBeTa 6upajy cyauje. Bug. Markovic, 2021: 85, 95, 107-108.

16 O KOHIIeNTya /IHOj Be3U n3Mel)y He3aBUCHOCTH M HeCMewUBOCTH cyauja Bug,. Campbell
and Fell v. The United Kingdom [1984], map. 8o.
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yMHUHUMaIaH craHgapa’ (Prajuep, 2009: 107). Yemepmo, MonoKaj cyguja
KapakTepuile 3abpaHa mnpememntawa. [lemo, cyauje cy GUHAHCHjCKA
He3aBucHe. [[lecmo, mpaBoM ce anpuopHo ozpel)yjy pasznosu 360r Kojux cyauja
MOXKe /1a Oyzie pa3pelieH Cyaujcke GyHKIHje.

HesaBucHOCT ce TU4e CBaKOT acleKTa OJJy4HUBama'’ jep y CyACKOM
MOCTYTIKY CyZiAja ZOHOCH HU3 OZTyKa (HIIP. OAJTyKa O 3Ha4Yerby IIPABHOT TEKCTA,
OZ/IyKa o (He)IpHUXBaTamy MCKa3a CBeJO0Ka, OAJIYKA O UCK/by4ery jaBHOCTH,
OJ/IyKa O CAaHKUMjU UTA.). [Ipu mOoHOIIEwY GHIIO KOje Of TUX OJJyKa, CyAHja
Tpeba fa nmocryna lege artis, ma v Kaj, Apyru cy0jeKTH U3HOCE CBOje OYeKUBaba,
Te HacToje Jja UX IpeJicTaBe Kao JeruTUMHA.

[Tamajanuc muctuye Ja cy cyAuvje He3aBHUCHE YKOJIHKO ce ,Kpehy y
oaroBapajyheM MHCTUTYIMOHA/THOM OKBHUPY KOjH MX IITUTH O, CIIOJBHUX
yTHuLdja“, Maja cyAuje MOTy OUTH U3/I0)KeHe MPUTHCIIIMA Ty TeM ,MeXxaHu3ama
KOjH Cce Pa3jIUKYyjy O, OHUX 3a KOje MpaBUJIa O He3aBUCHOCTHU MPEeTIIOCTAB/bAjy
Ia cy yobuuajenun’. JJakjae, MHCTUTYLLMOHAMHA MEeXaHU3MH B3aUITUTHUTE
HEe3aBUCHOCTHU ,,0OTPAaHUYAaBajy ofpeljeHe, asy He cBe 3aMHCJIIMBE HU3BOpeE
yruuaja“ (Papayanis, 2016: 8-9, 13), 1a ce KaTKazj roBOpU O ,,0NTHUMaTHOM
HuBOY He3aBucHOCTH (Coman, 2014: 913). MImak, akCHOMAaTCKH M€at KOM e
TEXU je HEeMoCTOojatbe ,HaJiora Uik yIyTcTBa Tpehux nuua, yuyrap npasocyha
nnu BaH wera” (CCJE, 2018: 8).

3. CyaujcKa HeIpUCTPACHOCT: OJHOC CyAHje IpeMa cTpaHKaMa

Y peyHHLIIMaA ce HEMPUCTPACHOCT pa3yMe Kao 00jeKTUBHOCT, ITpaBe/i-
HOCT, HEYTPATHOCT, a 00jeKTHUBAH je UCTUHCKH, ,HeIIPUCTPACaH of cybjeKTa
u cy6jextuBHOr muibema“ (Kmaju, Hlumnka, 2006: 837). C 063upom Ha
MOCTYJ/IaTe OBOT Pajia OIMYeHe y TOjJMOBHOM PA3/TMKOBAby HEYTPATHOCTH U
HeIPUCTPACHOCTH, ped 06jeKTUBHOCT G1 MOIJIA Jja Ce Y3Me Kao HajIpeLiu3HUjU
MaHJaH peYy HeMPUCTPACcHOCT.® JIpyrum pedrMa, HEMPHUCTPACHOCT Ce OZHOCH
Ha HeIoCTojalbe HAaKJIOHOCTH IPeMa jeJHOj Of, CTPaHaKa. APUCTOTE/IOBE Peur
»apar M je [1naToH, au nctuHa MU je gpaxa“ (Amicus Plato, sed magis amica
veritas) ynyhyjy Ha HenmpyUCTpacHO Oy YMBame,” Tj. ,pasu of0paHe HCTHHE"
Tpeba ,,040aLUTH U OHO LITO HaM je GJIKCKO... jep UaKo HaM je 006oje aparo,
Tpeba garu npesHocT uctuHu” (Aristotel, 1988: 6, 1096a).

17 HesaBucHocT IpesicTaB/ba ,HENPUXBAT/bUBOCT NKAKBOT CIIOJ/BHOT Melllakha NI IPUTHUCKA
Ha cyaujy y norieny npecyhusama maror cnydvaja (Mudrecki, 2017:158). Bug. u Papayanis,
2016: 5.

18 Bug. u Papayanis, 2016: 6.

19 [loc/I0BHU ITPeBOJ, OBe U3peKe, Koju Takohe 106po ncKasyje CylITHHY HEIPUCTPACHOCTH,
6uo 6u: [11aToH MU je mpujartesb, anu Mu je uctrHa Beha npujaresuna. CiuvHo Kasyje u
[Tnaton y geny Jpxcasa: doBexa He cMeMO LIeHUTH BUILIe HETO UCTUHY" OAHOCHO ,MaJio
ce ctapajte 3a CokpaTa ajiv 3aTo MHOTO Bulile 3a ucTuHy.“ Buz. Platon, 2002: 295, 394.
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Kag je ped o omHOCY He3aBUCHOCTY U HETIPUCTPACHOCTH, HECIIOPHO je a
Be3a usmelyy oBa Ba KOHIIeNTa MOCTOjH, IITO je yOU/bUBO U U3 Ppopmynaija
y Pa3/IMYUTHUM aKTuMa.> Hrp. yiran 6 EBporncke KoHBeHIMje O JbYyICKUM
MpaBUMa ¥ OCHOBHHUM cJ10601aMa* U 4YaH 10 YHUBep3ajHe AeKjaapanyje
0 JBYZCKUM TPaBUMa MPOIUCYjy Ja CBAKO, Y KpUBHYHOM MM rpahanckom
MOCTYIIKY, MMa IPABO Aa My Cy/ 1 He3aBHUCAH U HEITPUCTPACAH Cy[, 00pa3oBaH
Ha OCHOBY 3aKoHa. Mmak, KoHIenTya Ha pas3nuka usMmely HesaBucHOCTH 1
HeMpUCTPACHOCTU NOCTOjH.

Jlox He3aBHCHOCT IoJpa3syMeBa Ja CyAuja HHje NpeAMeT yTHUIQja,
JIOT/Ie ce HeITPUCTPACHOCT OZHOCH Ha TO Jia Cy/iMja He TIOCTYIA y KOHKPEeTHOM
CIIOPY CXOZHO TUYHUM npedepeHjamMa mpeMa crpankama. /lakie, cyauja
je HeMPUCTPACAH AKO Y CIIOPY KOjH pelliaBa He ,,HaBHuja“ 3a OMJIO KOjy CTPAHKY,
Hero, TauuTOBUM peunma, sine ira et studio, UCK /by YUBO MPodeCcroHaHO, Tj. ¥
CKJIaZly C TPaBoOM, pellaBa O4HOCHU cy4aj. HempucTpacaH cyguja ogiydyje Ha
oapeheH HaYMH 3aTO LITO TPAaBO HaJ/Ia)Ke TaKaB MCXO/[, a He 300T NpHjaTe/bCTBa,
MMO3HAHCTBA, IMYHE UMIIpecHje, peayOehema, mpuBaTHOT MHTepeca mpemMa
CTpaHLMU UTH.>*

Hacynport Tome, o/11Ka MPUCTPACHOT CyJHje je ,,[I0CTOjake TOBOJ/bHOT
OJHOCA TIpeMa jeZiHOj ¥ HeIIOBOJBHOT OZHOCA MpeMa Apyroj crpannu” (Pa-
payanis, 2016: 10). /lakJie, MPUCTPACHOCTHU CIIPeYaBajy CyAujy aa gohe mo
MIPaBHOT pellerba, Tj. CYOjeKTHUBHE Be3e CyHje ca CTPAHKOM CITyTaBajy CYAHUjy
na pacyhyje uckpyunBo y ckmagy ¢ mpaBom. [IpucTpacaH cyauja Tymadyu
IIPaBo U Olielbyje AoKase OHAKO KaKo TO OiTOBapa jefIHOj OJ, CTpaHaKa yces,
HeKOr 00/IMKA JTUYHUX Be3a. YMecTo Tora 6u cyzuja Tpebasio ga TymMadu
MPaBo y CKJIALy C KOHBEHIIMOHA/MHO MpuxBaheHUM mpaBuInMa TymMauema,
omoryhu cBUM cTpaHKaMa mouTeHo cyhemwe 1 y)xuBamwe nporecHuX Mpasa,
Te OPMIK/BUBO OLleHU IpeJodeHe foKa3e.> /lakie, HempUCTpacaH CyAuja He
ofiTydyje Ha TeMe/brMa CBOT CyJia O JbyJlIMa, HETO Ha OCHOBY YHMI€HUIIA,
M3BOpa IIPaBa U IIPaBHUX HaJjla3a Y KOHKPETHOM CIIY4ajy.

20 CxopmHo OCHOBHMM Haue/MMa HE3aBUCHOCTH CYACTBA, CYy/IOBU pelllaBajy Ciy4ajeBe
,HEIIPUCTPACHO, HA OCHOBY YHIHEHHIIA U Y CKJIAZY Ca 3aKOHOM", 6€3 ,, HeJOCTOjHUX YTHULAja,
MO CTHILAjA, TPUTHUCAKA, TPETHY MJIH YIUTUTaka“, 6110 mocpeHUX OUJIO HETOCPeAHUX,
13 6110 KOT pa3Jiora u of 610 Kora.

21 Hexwu ayTopu TBpje fa Ha mowTeHo cyheme, a ipso facto Ha HE3aBUCHO ¥ HENIPUCTPACHO
cyhemwe, yruue u npeontepeheHocT cyauja, Te HauuH pacnogesne npeamera (Mudrecki,
2017: 161, 164).

22 Bug. u Bochan v. Ukraine [2007], map. 66.

23 Bug. npunuun 6poj 5, 3b [Ipenopyke R(94)12 u3 1994. rogune (Recommendation No.
R(94)12 of the Committee of Ministers to Member States on the Independence, Efficiency And
Role Of Judges).

107



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

YcraBuu cyg Cp6uje ucTHde fa ce MPaBO HA HEMPHUCTPACHO cyherse
OJHOCH Ha ,,0fCYCTBO MpeJpacyAa WU HaKJIOHOCTU MocTymnajyher cynuje
rmpemMa HeKoOj OJf CTpaHaKa y CIopy", a MeXaHU3MHU 3a 3aUITUTY TOT TpaBa
cy uckpyvdewe u usysehe cyawuje. [Iputom ce pasmauKyjy pasaosu KoOju
006jeKTHBHO MOTY M3a3BaTH CYMIby Y MIPUCTPACHOCT CyJHje, HE3aBUCHO Off
EroBOr MOHAIIAKka (BbUX 3aKOHO/ABAL] U3PUYHUTO HOPMUPA KPO3 UHCTUTYT
HCKJ/bY4Y€emha), IOK Ce Cy0jeKTHUBHA HEMPUCTPACHOCT CYAHje MPeTHoCTaB/ba,
asM CYmpOTHO MOXe Jia ce JOKa3syje, IITO npexacTaBba usysehe (ogmyka
Yik-635/2009). 3aKOHCKa AUKIHja je TAKBA Ja Ce KO MCK/by4ermha UCTHYE [a
CyIHja He Moxce 1a BPIIU CYAHjCKY OYXXHOCT, TOK ce Koz usy3eha mponucyje
Ja cyauja moxce da 6yde uzysem 13 Bpllemba CyAujcKe Ay>XHOCTH. VM mpakca
ECJbII paznukyje cybjeKTHBaH U 00jeKTHUBAH TeCT HEMPHUCTPACHOCTH, PU
yeMy ce 0GjeKTUBaH TeCT THYe Mepa 3a ,e/TMMUHNCAbe CBaKe IETUTUMHE
CyMibe y TIOT/Iely HEIIPUCTPACHOCTH .24

[ToMeHYTH MHCTUTYTH u3y3eha u uck/byuerba Cy yCTa/beHHU MPOLeCHU
WHCTPYMEHT 3a JIONIPUHOC HEITPUCTPACHOM Ofi Ty YMBay. HamMe, nmporecHuM
3aKOHHMa Ce eHyMepaTHBHO HAaBOJM CIIMCAK CJIy4ajeBa y KOjUMa je Cyauju
3abparberno ga oGaB/ba CBOjy AYXKHOCT (HIIP. aKo je omTeheH KpUBHYHUM
JleJioM, aKo je y CPOAHHMYKHUM Be3aMa ca CTpaHKaMa, aKo je y4eCcTBOBao y
JOHOIIEHY OAJIYKe KOja ce MPAaBHUM JIEKOM OCIIOPaBa), alyd ce OOMYHO
Jogjaje fa passor 3a usdysehe jecy u fpyre okoaHOCTH Koje no6yhyjy pasymHy
CyMiby Y HemlprucTpacHocT. Takolhe, cyauja KOT OAIMKYjy €eTUUKY KBaJTUTETH
he 1 cam fa ofCcTynM M3 MOCTYMKA aKo MOCTOjU GMJIO KOjU Pasyior KOju Ta
YMHM MPUCTPACHUM In concreto, a U IPOLeCHU 3aKOHU ITPOTHCYjy JYXXHOCT
OZICTyMama.

[lTa jowr, ocMM HCKJ/byuerwa U U3yseha, JOIPUHOCH HENPUCTPACHOM
opyuyrBamy? [lamnajaHuc MCcTUYe A MPOLeCHa IpaBuia (HIp. HAYMH U3Boherba
JOKa3a) Ipe/iCTaBIbajy jelaH O HHCTUTYUOHATHUX YC/IOBA HEIIPUCTPACHOCTH,
a OHa JOTIPHHOCE TOME Ja ,cyauje GOopMHUPajy CBOja YBepema U MHULI/beHa“
(Papayanis, 2016: 14-15). C1i9HO Ba)kul ¥ 3a paBuJIo audiatur et altera pars,
Koje mpy»xa MoryhHOCT /ja CTpaHKe U3HeCy CBOje TBPJhe O YNbeHUI[aMa, YiMe
JIETUTUMHO Y 3aKOHUTO yTHUYY Ha CYyLUjy CTBapajyhu My OCHOBY 3a olietbHBatbe
BUXOBUX TBPAH U IOHOLIeHe OflTyKe Ha OCHOBY IIpe/loueHUX JoKa3a. JJakie,
HENMPUCTPACHOCT Ce THUYe KAKo ,/IMYHOT OJHOCA“ CygUje U CTPAaHaKa, TaKo U
CYAMjUHOT ,,0ZHOCA TpeMa YnibeHuama 1 gokasuma“ (Novakovié, 2020: 54).
[IITaBuile, cyguja Mopa Ja ce y3[PXKHU U Off U3HOILIeHa ,,3allakamka Koja MoTry
[la pa3yMHO UMILTULMPAjy ofpeljeH cTemeH npejyauiupama ucxoga crmopa’
(CCJE, 2018: 9).

24 Bupg. ognyky Nicholas v. Cyprus [2018], mapa. 49, Pohoska v. Poland [2012], map. 35-38,
Mudrecki, 2017: 159 u CCJE, 2018: 9.

108



b. Xayu Cresuh | crp. 101-120

Kao urro Jyctunyja cuM60IM4YHO, Be3aHUX O4Hjy, OAJIy4Yje, TAaKO OU U
HEIPHUCTPACAH CyAuja TPebaio ga MOCMaTpa UCK/bY YMBO MpeJodYeHe JOKas3e,
a He IMYHOCTH KOje Cy UX Ipejoyuie, Ila Ja Ha OCHOBY Jj0Ka3a U U3BOpa
IpaBa OJJTy4H LITa je TPaBO Y KOHKPEeTHOM c1y4ajy. Pedjy, cyauja mopa fa ce
,CYTIPOTCTaBU CONICTBEHUM ITPOLIeHaMa“ KOje MOYMBAjy Ha IerOBOM JINYHOM
HCKYCTBY, CTepeoTUINIMMA U mpeapacyzama (Mudrecki, 2017: 157). Kao mro
Hac ApUCTOTeJI NoJy4yaBa: Tpeba AaTy NMPeAHOCTH UCTUHH, Tj. Tparamwe 3a
(mpaBHOM) MCTHHOM je MyT KOM CyZAuja Tpeba ga uze, HU no 6aby HU 1O
CTpUYeBUMa.

Haueno jasHocmu cyhersa Takohe [ONPUHOCH HENMPHUCTPACHOM
npecyhuBamy yTOIHKO HITO jaBHOCT MMa MOTYhHOCT ja cTeKHe yTHCaK O
TOMe KaKO CyZH{ja MOCTyIa ITpeMa CTPaHKaMa, Tj. Ia JIX OCTaB/ba YTHCAK
HeIpUCTPacHOr ofTy4ynBama. Cyauja He cMe ga uMa Beh popmupaH, anpruopax
CTaB y morjefy ucxona ciay4aja. Peujy, cyauja He cme ma nohe oz ogpehenor
CTaBa, HEro Kpo3 IOCTyNaK Tpeba Ja A0 wera /iohe, a jaBHOCT je KOHTPOJIHU
MeXxaHu3aM. Y JOKTPUHU ce UCTHYE 1A je 07 PyHIaMeHTaTHe BaXXHOCTU
He caMo /a npaBja Oy/ie U3BpILIEHA, HETrO /1a Ce OYMIJIEJHO U HECYMIbUBO
BUIHM 1A je u3BplieHa > /Ipyrum peurma, MOX/a je TOHeKa[, CY[, O T1y4Hro
HeIPUCTPACHO, aJIH , TO HHje 610 Tako AokuBbeHo  (Prajuep, 2009: 106).

O Tome pa je cynHja YUCTHUHY JOHEO HENIPUCTPACHY OJAJIYKY, MOXe
Jla Ce paclpaB/ba U Ha OCHOBY 00pa3/iodcerba y KOM Ce ollpaBJaBa OAJTYKa
1 U3HOCEe apTyMeHTH Koju je noaynupy. Cys o HeyTpalHOCTH Ce JOHOCH Ha
OCHOBY 00pasioxerba O/I/IyKe, I1a Ce ,BpJIMHA UJIM MaHa Ipecyze” y 1eJI0CTH
THYe pasJora Ha Kojuma ona nmounsa (Wechsler, 1959: 19-20). C Tum y Be3w,
Npaso Ha NpasHu Jiek yUCTUHY MOXe /1a Oy/ie JIeK 33 TPHUCTPACHO O/ Ty YU Babe.
Hmp. npouecHr 3aK0HU MPONMUCYJy Aa y4elurhe Ha TIaBHOM MpeTpecy Ccyauje
KOjH je MOpao a Gyzie MCK/by4eH UK U3y3eT (jep ce mberosa MPUCTPACHOCT
MPEeTNOCTaB/ba) MPEeACTAB/bA ATNICONTYTHO GUTHY MOBpeny ogpeabda MmoCTyIKa
KOja y3pOKYje ITOHaB/bake IMOCTYIIKa.

4. CyaujcKa HeyTPaIHOCT: OJHOC cyAuje mpeMa Baxkehem npasy

4.1. Konuenmyanno odpeherse

Heyrpanas cyguja je myxaH 1a ,cBoje TUYHO npaBHO ocehame” moppenu
»,AyTOPUTATUBHOj MPAaBHOj 3amoBecTH *® Tj. cyAuja Tpeba fa ce mUTa LITA
je TIpOTHCcaHo TIPaBoOM, ,,a HUKa/Ja /a /i je To U npaBegHo”. OBUM peynma

25 Bua. mpecyay R. v Sussex Justices, ex parte McCarthy [1924], 259. O HeKuUM o HaurHA
[la ce ¥ CTPAaHKaMa M jJaBHOCTH MOKaXke HE3aBUCHOCT U HEMPHUCTPACHOCT CyAHje, BUJ.
Mudrecki, 2017: 160.

26 Ilayep ucTude fa pacrpaBa 0 HeyTPaJTHOCTH MO pasdyMeBa yeTrupu pacnpase (Schauer,
2003: 217).
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Pag6pyx onmcyje ga cynuja He Tpeba ga MpencnuTyje Aa U MpaBo Koje Tpeba
Jla TpUMeHHU UCITyhaBa CYNICTAaHTUBHE 3aXTeBe, Te foAaje na hemo ,mpespern
CBeIITEeHHKA KOjU IIPOIOBe/ia OHO Yy LIITA HUje yBepeH, aju heMo nomroBatu
CYyZHjy KOjU He JOMYyLITA Aa ,HeroBy BEPHOCT 3aKOHY IIOMeTe ONMHpambe
weroBor npasHor ocehama“ (Pagopyx, 2016: 127).27 Crora, HEyTPAJHOCT je
3axXTeB 3a IPUMebUBabeM MpaBa 6e3 MCIPaB/batba HETOBUX CYTICTAHTUBHUX
MamwKaBocTu. To je cygujuHa gy)XXHOCT ga mpecyhyje 6e3 063upa Ha cBoje
Mpe/icTaBe MOMUTUYKO-MOparHor KapakTepa (Waluchow, 2012: 205).

Be3 063upa Ha TO fa v je Baykehe mpaBo CyNCTAaHTUBHO IPUXBAT/BUBO
WJTH He, OHO CYZIUjy 06aBesyje, ma cyAuja Tpeba oIy qH 1iTa 3HaYH 3aKOHCKU
TekcT (Scalia, 1997: 18-23), a He fa /11 je TBOpaL, MPAaBHOT TEKCTA MOTao A
cTtBopHu 60Jbe mpaBo. HeyTpanan cyauja he za pasnyun nmpumeHy nmpaBHOT
IIPaBHJIA OF CBOjUX CYIICTAHTUBHUX cTaBoBa (Schauer, 2003: 228).28 Cyanjama
MpUIaja BJAaCT TyMayeka MIPaBHUX TEKCTOBA, ajiv, Kako 1opA EkToH Beny,
,BJIACT KBapH, a alICOTyTHA BJIACT AlICOTYTHO KBapu3° bpaHa cyaujckoj BiacTy,
Tj. AMICOMTYTHO CI000AHOM TyMaveky je Baxehe mpaBo, a/in HECTIOPAH 3HAYaj
MMa Y CyAHjCcKa eTHUKa Kao ,camoperynatopHu nucrpyment” (CCJE, 2018: 9-10)
jep je cyAujcKa BpIvHa TO Aa BakeheM mpaBy Mogpenu CONCTBEHY MPeiCTaBy
0 60/beM TIpaBYy.

HecnopHo je fa cy He3aBHUCHOCT, HEIPHUCTPACHOCT U HEYTPATHOCT
BpepHocTu (Papayanis, 2016: 2), @ MOT'y U Za ce 0O3HaYe Kao KOHCTUTYTHBHHU
enemeHTH BiazaBuHe mnpasa (Celano, 2012: 182). Konuent ,cyaujcka
HeyTPa/THOCT" HHje CyBHILAH 3aTO LIITO HEe MOXKe /1A Ce TT0/|BeJie O, He3aBUCHOCT
Uy HenpucTpacHocT. [lanmajaHucoBuM pedyuma, ,IOCTOjU METOAOIOUIKHA
PasJIor /ja ce HeYTPAIHOCT TPETHPA O/IBOjeHO", IIPU YeMYy HEYTPAJIHOCT , He CMe
OUTH peyHJAaHTHA, a MOpa GUTH ,HOPMAaTUBHO peneBaHTHA" (Papayanis, 2016:
32-37), MaJia ©IMa ¥ ayTOPA KOj| TBPJE A CY HEIPUCTPACHOCT ¥ HEY TPATTHOCT
,Matbe UM BUllIe eKBUBaJIEeHTHHU 10 3Hauewy“ (Waluchow, 2012: 207, ¢H. 12).
Mnax, y oBoM pajy ce 3acTyIla Te3a Ja je ped 0 pa3JIMYUTHUM II0jMOBHUMa.

Maga ce, je3MYKU MOCMATPAHO, HEYTPATHOCT MPUOTHIKABA HETIPU-
CTPaCcHOCTH MK oucToBehyje ¢ oM (Tj. pa3yMe Kao leH CHHOHUM), TUTakhe
CyLUjUHOT OJHOCAa IIpeMa CTPaHKaMa HHje UCTOBETHO NMUTAWY CyAUjuHOT

27 HWnak, ucropuja nosHaje U mpuMepe eKCTpeMHe CyICTaHTUBHe HelPUXBAT/bUBOCTHU
[TO3UTHBHOT MPaBa, MOMYT HALMCTUYKOT 3aKOHOJABCTBA, LITO je  Pas6pyxa HaBeso ga
OZipeKHe NPAaBHU KapaKTep TaKBUM 3aKOHMMa.

28 Cypnwuje Mopajy Aa 6yay jeAMHO TOJ, ,y TUIIAjeM 3aKOHA, Tk MIPU TyMaverby MPaBHUX
TeKCTOBA Y3UMajy y 0031p U ,,CONICTBEHA IMYHA YBepeha, 00pa3oBame U IMYHA HCKyCcTBa"
(dnajuep, 2009: 103).

29 Kap 6u goHocuonM 3aKOHA Taj aKT U IIPUMEHUBAIH, TO OU YMHUIN Yy CKIAAY C
,HAJIIO/IeCHUJUM MMOMUTHYKNM npuinkama’ (Prajuep, 2009: 108).

30 Hasepeno nmpema: ®majuep, 2009: 107.
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OJHOCA IpeMa NPaBy, N1a je TO pa3JIMKOBalbe aHAJIMTUYKU KOpUCcHO. Moxaa
CyAHja HeMa Mpejpacyze MpeMa CTPAaHKa HUTH GHIIO KOjHU CIO/BHU GaKTOp
yTU4e Ha Iera, ajiid TO He 3Ha4H ipso facto na ox Hehe ,ucnpaspaTu’ Baxkehe
MPaBo, HIIP. 300T TUYHUX ,[TOTUTUIKUX U UIe0NOIKUX mpedepeHIiuja“ Koje
yTu4y Ha opny4uBame (Markovié, 2021: 95, 108). Taz je HempucTpacaH, anu
HUje HeyTpaJaH.

4-2. 3Hauaj cydujcke nHeympaanocmu

HeyTpanHo ogy4ynBatse je HeHOpMaTuBHO ogry4duBame (Celano, 2012:
176). Cyauja Jlangay y ogayuu uspaenckor BpxosHor cyza Dweikat et al. v.
State xaxe 1a Cyauje UMajy ,,M3Bope 3a cBoje ognyke“ (Baxehe mpaBo) u kap,
npecyhyjy He cMejy fa y oATyKe y4UTaBajy ,/IMYHA BUhema Koja UMajy Kao
rpahanu® IlltaBuiie, YaK ¥ Kaj jaBHOCTH WU Ib€H [I€0 HETOYje, Cyauja He
cMe ja mpeHeOperHe CBOjy NpasHy Ay)XHOCT, UaKO 3HATaH JIe0 jaBHOCTH ,Hehe
06paTUTH MaXKEBY Ha TIPaBHO pacyhuBabe, HEr0 caMo Ha KPajibu 3aK/byvaK",
Tj. Kpajiby OATYKY.

Hako cyauja Tpeba na Gyae BpegHOCHO HeyTpanaH (Tj. He Tpe6a aa
olierbyje CYIICTAaHTUBHY Ba/baHOCT IIPABa), IPAaBO HUje BPeJHOCHO HEYTPATHO
jep je OHO ,HOPMaTHBHHU CHUCTeM KOjU IPOMOBHUIIIE jeTHe, a TOTHUCKYje fpyre
BpepHoctu” (Celano, 2012: 198, ¢H. 55), a MpaBHA MpaBHIa HUCY OCMUIL/bEHA
[Jia IPOMOBHIIY HeIpaBy MH ia ,Bpehajy ycra/bena mopanHa Havena“ (Xapr,
2013: 261). [IpaBo MHXEPEHTHO OJIMYaBa BPeLHOCHHU CHCTEM MPABOTBOPILA,
a cyaMja He CMe Jja MCIpaBJ/ba Ierose BpegHocHe npomycte. Takohe, camo
HeyTpaJHo npecyhuBame ce ykiamnay ,rpaHulie JeTUTUMHe yHoTpebe cycKe
saactu (Haltom, Silverstein, 1987: 28).

Cyauja He MOXe Ja MpaBO IOCMATpa O4YMMa MOIUTHUYApPA, HEro
Mopa Ja ,riaefa y mpournoct’, Tj. Beh moneceno mpaBo, gok momuTUYapu
HUMajy yory ga riaepajy y 6ygyhuocr (Prajuep, 2009: 119), Te nmperBapajy
mouTHYKe Busuje y mpaBo. Cem tora, rpahanu 6u Tpe6ano na npexpsuze
nociesauie (He)IpuMerbHBatba PaBa, a ako HeMa HeYTPaJIHOT CyJuje, HeMa
HHU NIpeJBHU/BUBOCTH KAo eJleMeHTa IpaBHEe CUT'YPHOCTH, yCJIes, Yera IpaBo
OTEe)XXaHO MOXXe [ja UCITYHU QyHKIH]jY ,yCMepaBamba /byACKOr nmoHauama“ (Ce-
lano, 2012:183).

HeyTpanno opnydnBame AONPHMHOCH OCTBapHUBamy LiM/ba IIpaBa.
Haume, uctude ce ga mpaBHU CUCTEM MOXKe [ja ,IPOMOBHILIE MUPHY APYLITBEHY
MHTepaKILHjy 3> aKo beroBa paBUJIa MOT'Y /1a ,yCMepaBajy NoHallamwe rpahana’

31 Bug. u Haltom, Silverstein, 1987: 30. Karkaj ynpaBo komeHTapu Ha pavyyH npecyhuBama
MOTY /Ia TI0JbY/bajy moBepetbe jaBaocTH y cyzose (CCJE, 2018: 13).

32 [lamajaHuc ucTHYe fa Cy HE3AaBUCHOCT M HEIIPUCTPACHOCT HYXXHHU ajI HeJJOBOJbHU
YCJIOBH 32 HECMETAHO O/ BUjarbe ApylTBeHe nHTepakyuje (Papayanis, 2016: 18).
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a OHa TO MOT'y ,,CaMO aKO MX IPAaBUJIHO NpUMesyjy cyauje” (Papayanis, 2016:
17). [IpaBHe gUpeKTHBeE, YKOTHKO MOTHYY Of TIETUTHUMHOT ay TOPUTETA, TOCTAjy
,yCTa/beHO MeprJIo” MoHaawka® u omoryhyjy,,pearusHo ctabunna MmehycobHa
ouyekuBama“ (Celano, 2012: 184, 186). [lakie, yKonuKO cynuje, ,041y4yjy Ha
OCHOBY JpYTHX pa3jiora“ a He Ha OCHOBY ,pa3J/Iora IMPOMMCAHUX PAaBOM®,
rpahanu ,ry6Ge cBe cMepHHUIle Y TTOT/Iely CBOT MOHAIAkba U GyHKIIMja MpaBa
je normyHo o6ecmuubeHa” (Papayanis, 2016:17), Tj. ,,y3aayHo je ycMepaBaTH
JbY[ICKO TIOHALIakhe" aKo y ciy4ajy crnopa cyz Hehe npumennTu npaso (Raz,
1979: 217). Tag 61 oueKkMBawa o APYTUX U 0f cyja 6uia monyT ,boxjer cyza,
Xpeba, mpopuLama of crpaHe opnaurhene npopounue” (Celano, 2012: 187,

¢H. 28).
4.3. IIpumepu

Cynuja xoju HUje HeyTpajaH peJoBHO MOKylLIaBa Ja UCKOPUCTHU HEKY
ojpezdy 4uvje je 3HaUeH€ CIIOPHO M3 HeKOr passora. Hop. aprymeHT cucrema
npaBa y KoMOWHaLuju ¢ jeanukoMm Heoxapehenourhy Tekctom moxke ma Gyze
IJIOZHO TJIO 3a CYZAM]jy A OACTYIH OZ Hey TpaTHOT pecyhrBama, a a npuTom
TO ,3aMackupa‘. AKO ce IpaBOM IIPOIUCYje [a je Jp)KaBa JeMOKpaTCcKa UIU Ja
MOYMBa Ha B/IAJJaBUHU MIPaBa, CyAHja 61 MOTrao /ja MPaBHOIMOTUTHYKe BU3Hje
MMIUIEMEHTHPA Y Ipecyny ycaen tux Heonpehenux dpopmynanmja.

Y3MHMO fa ycTaB ipXKaBe A y 4jIaHy 5 IIPOIIHCYje /la je OHA 3aCHOBaHA Ha
BJIaJlaBUHU MpaBa (YCTaBHU MPUHLUI), a Y YIaHY 225 MPOIMHKCYje Ja yCTaBHU
CYJ, UCIIUTYje yCTaBHOCT 3aKOHa. Mo)Xe /I yCTaBHHU CYZ, 1a UCITUTYje YCTaBHOCT
YCTaBHUX 3aKOHA MJIM yCTaBHUX amaHgMaHa? bynyhu za je peu o aktuma
HajBHUILET, YCTAaBOTBOPHOT, opraHa u 6ynyhu na ycras roBopu o KoHTponu
YCTaBHOCTH 3dKOHA, He TIOCTOjH NMPaBHU Pa3JIoT KOjU OIpaBAaBa KOHTPOIY
YCTaBHOCTH YCTaBHUX aMaH/MaHa MJIM YCTABHUX 3aKOHA, Tj. jeIMHO (0GMYHM)
3aKOHHU MOTY Zia IpeiMeT YCTaBHOCY/ICKe KOHTPOJIe. AT YCTaBHU IPUHIMIT
KOjH ITPOKJIaMyje Ja je BlaJaBUHA MpaBa IMOCTYJIaT IPaBHOT MTOpeTKa Jp)KaBe
A mpepcTaB/ba KOPUCTAH MHCTPYMEHT 3a YCTaBHU CY/J, ¥ TECT 3a CYAUjCKY
HeyTPaJHOCT. YKOJHKO CyJHje YCTaBHOT Cy/a OlieHe Ja je HIIP. IMOJTUTUYKU
LeJINCXOLHO [a Ce OLelyje YCTaBHOCT O/ IyKe YCTaBOTBOPLA, IO3MBake Ha
YyCTaBHU MPHHIIUI MOXe Aa OyJe MpaBHU M3roBop 3a To. Pennmo, CaBe3Hu
ycTaBHU cys Hemauke je U3pU4UT y TOMe J1a YCTaBHU aMaHJMaHHU MOT'Y /ia
Oyzy HeyCTaBHM 3+

33 TemespHe BpeJHOCTH Ha KOjHUMa MOYMBA HEKa Jp)KaBa Cy MPOKJIaMOBaHe OOUYHO y
yCTaBHMa U MOTY /@ ce 03Have Kao Baxehu ,ycraBHu mopaun 33jegaune” (Waluchow, 2012:
205).

34 Bupg. ognyky 2 BVE 2/08 [2009)].
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Moryhe je ga ce cyauja He caxe ca cagpXuHoM Baxkeher mpasa,
asy HEeYTPa/THOCT Ce YIIPaBO OGHOCH Ha ,pacyhuBamwe y ckiazy ¢ mpaBoM
IIPOMMCAHUM BPeIHOCTHUMA', Tj. pacyhuBame ,c mpaBHe Tauke raegumra’ (from
the legal point of view) (Papayanis, 2016: 38). 3aT0 je 0CHOBaHOCT KPUTUKOBakha
HeKe OJJIyKe YCKO Be3aHa C pa3jio3uMa Koju (Tpeba fa) ce HaBoJe Y CyICKUM
ongnykama (Wechsler, 1959: 11). [IpuTom, He cMe ia ce mpeHeOperHe aa cyauja
KaTKa/ Mopa ia OfJIy4yje Ha OCHOBY BUIlle IIPUHIUIIA UCTOT PaHra Koju Jojiase
y konusujy. Cyauja Tag Mopa fa ,04Bara“ Koja je of lbUX MPeTeXHHja in concre-
to. Ilpumepa pajy, c1o6oaa U3pakaBamwa 1 JbyACKO JOCTOjaHCTBO MOTY Ja Aohy
Y KOJTM3H]Y, aJT¥ Ka/i je TA4YKO MpeKopayeHa rpaHuLa c1I0604HOT U3pajkaBama
y TOj MepH /1a HapylIaBa Tyhe JOCTOjaHCTBO, MUTabe je 6asaHcupamba usmehy
CYKOOJ/beHHMX IIPaBa, U TO Ce pellaBa TeCTOM IIPOMOPIMOHATHOCTH.

Takolhe, HeKa CyZoBU MMajy jacaH MpaBHU TEKCT, aJIU U OYUTIESHY
HaMmepy A ,MCIIPaB/bajy" rpelrke mpaBoTBopia. Takas BU[ OAyYHMBakha, KOje
HeCIIOpHO HYje HeyTpaJIHO, YOU/bUB je Y IPaKCH UTATHjaHCKOT YCTaBHOT CyAa.
OBaj opraH y oanyuu 6poj 10/2015 U3 2015. FoJMHe PU3HAje [ja UTaTHjaHCKO
IIPaBO NPOITUCYje 1a O/IIyKa O HEYyCTaBHOCTH JeJTyje ex tunc, aiu gogaje ga 6u
y JAQTOM CJTy4ajy MOIITOBabe Te 0Apes6e y3pOKOBaJIO ,,030M/bHO HapylllaBame
Oyierckor 6ajlaHca“ ¥ HAMETHYJIO ,3HavyajHa omnrtepehema gpkaBHOM OyneTy”,
Tj. puHaHCHjcke nHTepece apxkaBe. CTOra, KOHTPOJIOP YCTABHOCTH 3aHEMapyje
IpaBHe JUPeKTUBe U npecyhyje na ognyka genyje pro futuro.

Cyzuja Koju HUje HeyTpaJaH IPaBH Of, aKTa KOjU TYMa4H ,HEIITO LITO
Taj akT HUje“ (Schauer, 2003: 230), Tj. 3HaYeHe KOje MPABHUM ojpenbama
MIPUIIUCYje HUje TPaBHO MPUXBAT/bUBO, LITO He 3HAYU [ja je OHO jeJHOBPEeMeHO
11 MOPAJTHO, EKOHOMCKH, OJINTUYKY UTH. HEIIPUXBAT/bUBO. YIIOpeJHA ITPaKca
MoKa3yje Ja KaTkKaj, BpeJHOCHO pacybuBamwe noBoay O MO3UTHUBHHUX U
HeCIIOPHO JIETUTHUMHHUX UCXO0/a, IOy T Iporpeca y 3aliTUTH JbyICKUX IIpaBa.
Ay xo rapaHTyje 1a he Kpiuemwe HeyTpa/IHOCTH Aa yBeK yHanpelyje mbyacka
IIpaBa, Tj. MOXe Ja JoBefie U J0 HelleMOKpaTcKux ucxoga. Hamocnerky, 3ap
je IeMOKPATCKH [ja ce OJIyKa CyAuje, Beha Miu HEKOHUKO CyJHja YCTaBHOT
CyZa IIpeTIOCTaBU BOJBM 3aKOHOZABHOT TeJd, UHCTUTYLMje C HajBUIIUM
JIeMOKPATCKUM JIETUTUMUTETOM, KaJ, He II0CTOje IPaBHU Pa3jIo3U 3a TO?3S

35 Mmnak, mpakca KOHTPOJIOPa yCTABHOCTH MOKa3yje ia ce OHM HEPETKO 3apa, Mo BUX0BOj
OLIEeHH, BUIIUX LU/bEBA CAZIPXKAHUX Yy YCTABHUM ofpenbaMa, yia/baBajy Ofl aKTa KOju ,TyMaye”
n uture’. CTora, ynmopeHa npakca rnokasyje ia CyJOBU HEPETKO He OZL Ty YYjy Hey TpaHo.
Xohe nu Ta mpakca ga ce 3aycraBu? BekciepoBuM peyuma: ,IITO BUILE PAa3MHULIBAM O
npouocTy (YyCTaBHOT CyZ0Bakha), TO CaM CKeNTUYHUjU pema npeasuhamwuma 6ygyhuoctu*
(Wechsler, 1959: 26).
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4-4. Moxce au cyduja da 6yde yeek neympanau?

HeyTpanHoCT ce 0BO/iM y Be3H C HEOLelUBAYKUM CcyujoM (non-evalu-
ative adjudicator), Tj. pacyhuBame cysuje Tpeba Aa moYMBa caMo Ha Baykehem
npaBy (Papayanis, 2016: 38). Minak, ocuM muTarka MITa HEYTPATHOCT jeCTe U
KaKo cypuja Tpeba fa o ydyje, IOCTaB/ba Ce M MUTAKE /a U CYAHja MOXKeE yBeK
na 6yze Heytpanau? ®ajHep MpaBUITHO TBPAH [ja CY CYAHje ,Ae0 APYIITBEHE U
MOJIMTHYKE PeasTHOCTH Te fa ,HUCY MIMYHe Ha omniuTenpruxBaheHe momuTudke
Y JpyLITBEHE CTAaBOBe /ip)KaBe U APYLITBA®, a/liu Ja Cce Of, HbUX O4YeKyje Aa
OIpaBZaBajy 04 1yKe HaBosiehH ,apryMeHTe KOjHU Cy MIPUXBAT/bHBH MPAaBHUYKO]
npodecuju’ (drajuep, 2009: 110-111). C jesiHe CTpaHe Cy 3aXTEBH MTPeMa CyHju
Ja n3berHe oLemHBabe MPaBa, aIv C Apyre CTPaHe M caMa IpaBHa ofpeznba
MOXXe fia OyZie M3a30B CYAHjH A CKIM3HE C IyTa HEYTPATHOT O/I/Ty4YHBaba.

Heke ycraBHe oppeznbe HMMajy MOMUTHYKO-MOPATHO IMOPEKIO U
Ipe/CTaB/bajy IpaBHe MPUHLMIIE, HIIP. ofpeabde O /bYACKHUM IpPaBUMa UIH
MpOKJaMalyje fa Ap)KaBa MOYMBA HA MPHUHIUIY BlajaBuHe mpasa. Taf,
cyAuja TymMa4yu ofgpeade Koje 0MYaBajy ,BenYaHCcTBeHe onmToctu” (maje-
stic generalities) (Schauer, 2003: 225).3° /lakJie, KaJ, CyAuja MprMemyje MpaBHe
ozpen6e Koje MPOKIaMYjy ,jefHAKOCT Mpes 3aKOHOM, 3a6patyjy ,OKpPyTHY U
HeOOWYHY Ka3HY", ,HepasyMHe mpeTpece” uIu rapaHTyjy , /100601y roBopa‘
TEIIKO je TBPAUTH Ja je cyauja HeyTpanaH (Schauer, 2003: 229) Tj. 1a HeroBu
CYTNICTAaHTUBHH TIOT/IeIU HE UTPajy YIOTY MPH TyMadewy. Teuiko je 6utu
HeyTpaJiaH y npecyhuBamy jep nprupoja NpUHLMIA caMa 10 ce6H MMITIMLMPA
,CYIPOTCTaB/beHe BU3Hje O TOMe LITa O JaTh MpUHL MU Tpebano fa 6yay”
IpeZCTaBY O MOXXE/BHOCTH, Tj. ,HEYTPaaH IPUHLMI HAIIPOCTO HE MOXe /1a
mocTtoju” (Schauer, 2003: 234; Wechsler, 1959: 15; Waluchow, 2012: 203).

WMmajyhu y BUAYy TO Za cy ycraBHe onpenbe HAjIIOAHHje TIO 3a
HaMyLITakhe HeY TPATHOT OAJIYYMBama, jaCHO je Ja CY KOHTPOJIOPH YCTAaBHOCTH
MHCTHUTYIIHMje KOja Haj/IaKiile MOT'Yy ZIa HAITyCTe ,Hey TpajiHe MPUHIIUIIE" ¥ yITyCTe
ce y ad hoc moHolIewme OTyKa Paiul MOCTHU3aka UCX0A KOjU Ce CYAY YUHHU
,2MIOJINTUYKH M MOPAJIHO NMPUBIAYHUM, UAKO Taj UCXOJ, HEMA IPUXBAT/BUBO
yCcTaBHOMpaBHO ompaBzaawe” (Schauer, 2003: 218, 223). Kajg xoHTpoop
YCTAaBHOCTHU He MOXXe la HaBeJe ,JOBOJ/bHE pa3Jjlore M TO IpaBHe pasJjiore 3a
,JIOHHUIITAaBake BPeJHOCHUX U300pa JPyTHUX IPAHA BAACTH... TH ©360PH MOPajy
na octany” (Wechsler, 1959: 19). YipaBo onpaBaamwe (06pa3iokene) ofiyKe
Tpeba Aa MOCTY)KH Ka0 MEPHUJIO 3a OLieHY /1a /iU je CyArja GO0 HeyTpaiaH UIH
HUje. AKO ce y 06pa3/ioxersy OJ/IyKe YBUAH /Ia OHA MOYMBA Ha BAHIIPaBHOj
aprymeHTauuju (Hmp. 3amTuTa GUHAHCHjCKUX MHTEpeca Ap)XKaBe U3 paHuje
NIOMHUIbaHE OZJTYKe), HeEMa roBopa 0 TOMe /1A je cyauja 6uo HeyTpaiaH. Heka

36 O Besu usmely HeyTpanHocTH npecyhuBama 1 OMIITOCTH IpaBUIa BUA. u Schauer,
2003: 231.
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Cy IIMTaka HAIIPOCTO MOJUTUYKE IIPUPOJE U 3aTO He Tpeba /1a UX pelIaBajy
CYZOBH, MAKO HHUXOBO pellaBame 3aXTeBa U TyMavewe ycraBa (Wechsler,
1959: 7).

VBek he Heogpehena oxpenba na Gyze CMOKBHH /HCT 3a CYAHUjy KOjU
HUje HeyTpaJIaH 3aTo WTOo, Kako CKajina MyJ,po TBPAY, TyMad KOjH ITOKYLIaBa
Jla CXBaTH IITA je 3aKOHOJABAL, MUC/IHO, Tpeba Ja ce MHUTA 1ITA OU ,MYZap
M MHTEe/UTeHTaH YOBEeK MHC/IKO‘, a TOo he BepoBaTHO Ja ra ojaBeje 10
3aKJ/by4Ka Ja MPaBO 3HAYM OHO WITO OH (cyzuja) mucau aa 3Haum (Scalia,
1997:18). MehyTum, cynuja rpeba fa Ha Haj60/bM HAYMH IPOMOBHIIE CTABOBE
JeMOKPATCKe 33jejHHUIIe YTKaHe y MPaBo, a He nu4vHe ctaBoBe (Waluchow,
2012: 208). HeyTpanau cyauja mpaBHO apryMeHTYje CBOjy OJIyKY, @ OHaj KOjU
TO HUje, TOTKpPeIlbyje O1yKYy BAHIIPAaBHUM Pa3/I03MMa.

[TpoMoBuLly 1M UTa/IMjaHCKe CyZiMije OHO LITO je YTKaHO Y IIPaBo Kaf,
3aHeMapyjy oapenly Koja TPOIMMCYje la OJJIYKe O HEYCTaBHOCTHU UMajy
PEeTPOAKTHUBHO AejcTBO? JlerMTUMaH je LjM/b 3alITUTAa PUHAHCHjCKUX MHTEpeca
IpJKaBe, ajld apryMeHT (pUHAHCHjCKe 3aLUTUTE Yy LHMJ/bY KOHCOJMUZALUje
OylIeTCKMX TelIKoha HHje MpaBHU apryMmeHT. Koa TakBor crama CTBapH,
HEYTPAa/THOCT CyAHje je KAamUTyIupassa mnpej 3alTUTOM (PUHAHCHJCKUX
HMHTEepeca, a BAHIIPAaBHU Pas3JI03H Cy IpeBarHyaIu Haj npaBHuM. [locmarpaHa
KPO3 COYMBO €KOHOMCKe MOJIMTHKE, OZLIyKa je Kpajihe IeTUTUMHA, a/1U CY[Hja
He CMe Ja II0CMaTpa IIpaBo KPO3 TO COYUBO.

CyACTBO je He3aBHCHA M HENOJUTHYKA PpyHKLHja JpXKaBHE BIACTH Y
y)XeM CMHUCITY, ]I OYUTO ,BaHIIPAaBHA pa3MaTpaka UIPajy BaXKHY yIory”
YuMe CyaHje ,yTUIy Ha yobmruvaBare ApymTBeHux oqHoca“ (Markovic, 2021:
86 ¢u. 1). Inak, jegHo je muTabe 1ITA CYAOBH YHHE, & LPYTO Ja K 61 Tpebaio
TO Za paje. AKO cyZiHja He MOXKe Jja TPaBHUM apryMeHTHUMa OIPaBJa OAJIyKY,
Tpeba Za ce Y3APXKU Of HANyIITakha TePeHa IpaBa ¥ NPenyCTH MOTUTUIKUM
OpraHMMa Jia JOHOCE TIOJIUTHUYKE OAJIYKE.

4-.5. Kaxo da ce o6e36edu cydujcka neympaanocm?

[TpaBoM He MOXe /la ce y CBUM C/Iy4ajeBUMa CTBOPU apaH)XXMaH y KOM
he cynuja ma Gyze nmomyT ayTomara, aJy LITO MOXe @ OABPATU CYAUjy Of,
nzeje na He Gyne HeyTtpanaun? Hajnpe, Ha cyaujy ce yTude myTeM TpaBHUX
TEKCTOBA, a/TM OHU, Kao LITO M TIOKa3aHO y OBOM pafy, HeKaJi HUCY UCTUHCKA
orpaHuyema. Moxe nu ga cyauje 6yae HeyTpasiaH ako Tpeba Ja of1ydH A
JIU je 3aKOHCKA ofpen6a y CKIaAy C yCTABHUM MPUHIMIIOM BjaJaBHHe MpaBa?
AKo He ITOCTOje MMPaBHU Pa3/I03H KOju O1 OTIpaBAa/Iv OfTyYMBathe, CyAuja Ou
Tpebasio ga ce Y3LPXKHU OF pellaBama MOMUTUYKUX MUTAKkA U MPENYCTH TO
MOTUTUYKMM OPraHuMa.

Jlajpe, ycTa/beHe TEXHHKE TYMavema jecy KOHBeHLMOHaTHO npuxBaheHa
MPaBHUYKA amapaTypa ¥ OrpaHUYera NPy yTBphUBamy 3Ha4YerHha MPaBHUX
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TekcToBa. OCMM TOTa, CBAaKM OPraH, Na M CYyZ, UMa MHCTUTYLMOHATHY YJIOTY,
a cynuje 6u Tpebaso Ja MMajy TO Ha yMmy. Y Be3U C TUM, KOHTPOJIA BUIIIE
CYACKe WHCTaHLEe je 3Ha4ajHa, Oyayhu ga ce mpea BULIMM CyIOBHMAa MOXe
TPaXXHUTH ,MICIIPaB/batbe" TPellaKa YYUbeHUX IIPeJ; IPBOCTENEHHUM CYOM, IITO
YKJbyuyje ¥ OCIIOpaBambe IPAaBHOCTH apryMeHTallyje Ha K0joj OfTyKa IOYHBa.
Ha xpajy, anu cBakako He HajMarbe Ba)YKHO, CYAHjCKa eTHKa 6u TpeGano ga
ogBpaha cynuje o Tora Aa ucnpasbajy rpeuIke HaJIEXXHOT IPABOTBOPLIA U
MPETIOCTaB/bajy My CBOje BU3Hje 0 60/bEM MPABY.

Hanmyurrame HeyTpaTHOCTH 3apaj, IETUTUMHOT LJMJ/ba je CYTICTAHTUBHO
MPUXBAT/bHBO, aJIU TO HEe MOXXe a OyJie NpagHo IPUXBAT/BUBO. A KOHCTAaTOBAHO
je Iia BpeJHOCT ITpaBa U II0XKe/bHOCT HEYTPAIHOCTH JIEXKH YIIPABO Y TOME LLITO
IIPaBoO IIpeJCTaB/ba MEPHUJIO IIOHAIIAKkA 3a CBe jep YIIPaBO OHO eJIMMUHHUIIIe
moryhHocT za ce ad hoc ouemyje urTa je Haj6os/be y KOHKpPETHOM cy4ajy. Kako
To cyauja ['opcyd uckasyje, cyAnja KOM ce [0Majza CBaKM UCXO[ A0 Kor Johe
je BepoBaTHO JIoUI CyAuja. A CyLHja KOjU MOLITYje MPaBo Koje My ce He cBula,
kaxe ['opcywy, je ,Haj6ospu meo Halre ipodecuje 1 To 3aBpehyje nuBmeme

5. 3aK/by4aK

BpnuHa je MOpasiHa U3BPCHOCT IMYHOCTH, a ILITO je yJIora HeKe TMYHOCTH
Ba)XHU]a, IbeHe Cy BpIMHe cBe noke/bHHje. O BaXHOCTH CYZAHje 3a TojeIUHIIA
YHja cy MpaBa yrpoXkeHa JJ0BO/bHO roBOpe APHUCTOTe/IOBe pedyu IIOMeHyTe Ha
ITOYeTKY OBOT pafa. Y paly Cy aHa/IM3MpaHe He3aBUCHOCT U HeITIPUCTPACHOCT,
BPeAHOCTH Koje ce yobudvajeHO MMOBe3yjy ca cygujama, aiu je MmoKas3aHo 1a
naxxmwy 3aBpehyje u cyaujcka HeyTpaaHOCT. Ped je 0 Bp/IMHU U CIPEMHOCTH
CyAUje Ha TO /la COICTBEHE CYNCTAaHTUBHE BU3Hje 0 60/beM NPABY XPTBYyje
3apaj, BepHocTH Bakehem mpasy. Cynuja Hema 3ajartak jga oyeryje Baxkehe
IIpaBo, HETO Jja TYMa4u MPaBoO U yTBphyje YMIeHUYHO CTarbe KOHKPETHOT
C/Iy4aja, Tj. Cyguja npumersyje mpaBo Kadyjyhwu mira je mpaso in concreto (a He
wrta 6u 6vJI0 K06PO Ja je mpaso).

[la 6u ce mouuao Lo npasHe OLyKe, HY)KHO je Ja ce OCTBApH BHILE
npernocTaBkU. [lokasaHo je fa Cy y MUTamy pa3IMYUTH HHCTUTYLMOHAIHU
MeXaHU3MH U IIPaBHU 3aXTeBH, aJIM Y CBAKOM CJIy4ajy HECIIOPHO je Jia 3Ha4aj
MMa U cyaujcka eTuka. Cyuja Kor oA/IMKYjy MOpa/JIHU KBa/IUTeTH He CIyllIa
Ipyre Koju My Hapebyjy viu Ha gpyru HauMH MCKa3yjy Kako Ja Mpecynu
(He3aBMCHOCT), HUTH JOMYLITA [a ra BOJeE NMpeapacyAe u TUIYHU UHTEPECH Yy
pelaBamy cropa (HempuCTpacHOCT). AJTH CyZHja He CMe /1 IPaBO HCKOPHUCTH
na Hamehe cBoje BpegHOCHe cTaBOBe (HEYTPATHOCT) U 3aMekbyje Ha/iIeXHe
IIPaBOTBOPIIE.

37 Bup. ognykyy npegmery A. M. v. Holmes [2016].

116



b. Xayu Cresuh | crp. 101-120

Axo HeMa He3aBUCHUX, HEMTPUCTPACHUX U HEYTPATHUX Cyauja, rpahanu
HeMajy ocsioHal y 60pOu 3a 3alITUTY CBOjUX MpaBa. A aKko He MOCTOjU
MHCTUTYIMOHA/IHA 3allITUTA JbYLCKUX ITpaBa, HeMa HU JeMoOKpaTHje, Ia je
CYZCTBO MCTHHCKY ITIOKa3aTesb JeMOKPATUYHOCTH Ap)KaBe. 3aTo je aHa/IM3a
CyZl0Ba U Cy/lMja yBeK aKTye/IHO TUTame. HecropHo je fa cyauja npeacras/ba
MapajyurMy npaBHUYKOT pacyhuBama, aau fa 61 IoCTao napagurma Cyujcke
eTHKe, HY)KHO je /1a ce MCIIMTA KaKo OJJydyje, a moceOHO KaKo OIpaBhaBa
cBOje oxsiyKe. Mazia mpaBo He MOCTaB/ba yBeK jacHe I'paHulie, CyAUja Mopa
yBeK Za caMm ceOu MMOCTaBU IPaHUIle U UMa Ha YMY Ja BPeJLHOCTH Koje OH
CMaTpa Mo)ke/bHUM HUCY HY)KHO mpaBo. Ha Taj HauuH, nuamehy ocranor, cyauja
MOKa3yje MOpaIHy U3BPCHOCT JTUYHOCTH.

Jour je y14. Bexy JlylllaHOB 3aKOHUK Y jeZJHOj pe4eHHU I Haye THO UCKa3ao
CYUITUHY TPU BPEIHOCTH O KOjUMa je GMJIO peyur Y OBOM PaAy: CBe CyaHje na
CyJie TI0 3aKOHY, a Jja He CyJe o CTpaxy of umapcrsa mu (wi. 172 JlymaHoBor
3aKOHA). Y BEKOBMMaAa HAKOH JOHOIIE€Ha OBOT aKTa, JOLIJIO je o Oyjule
ofpenaba o BpeJHOCTHMA KOje CMO aHaJIM3UPaJiy, a [,a JIY je ZOULIO A0 6o/ber
npecyhuBama, ocTaje 0TBOpeHO MUTame. AT OHO LITO Ce T OY€KHUBAJIO Of
cyAuje, TIETUTUMHO je OYeKHBamwe U JaH-JaHac.
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NEUTRALITYAS A JUDICIAL VIRTUE: ESSENCE,
SIGNIFICANCE AND RELATED TERMS

Summary

Independence is commonly underscored as a key characteristic of courts
and the judiciary. The independence of a court refers to its separation from other
branches of state power that do not have commanding or supervisory powers over
courts. Judicial independence implies the absence of influence by other entities
(particularly state authorities) on judicial conduct, running the legal process and
outcomes of judicial proceedings. In addition to independence, another important
feature is the impartiality of judges, which implies that a judge’s must act without
prejudice in judicial proceedings. It means that a judge must treat the participants
in the process (the plaintiff, the defendant, witnesses) equally, without bias or
without favouring any participant. Without diminishing the importance of the
independence and impartiality of judges, neutrality is an equally valuable judicial
characteristic. Judicial neutrality refers to a judge’s attitude toward the positive
law. In the legal reasoning process, a judge is obliged to consider the applicable
(positive) law as the exclusive reason for deciding and justifying the judicial de-
cision. The institutional role of a court is not to evaluate the substantive validity
of the positive law but to apply it to the specific case. Thus, it is not up to a judge
to correct the substantive errors of the legislator or another lawmaker. If a judge
evaluates the positive law and departs from it due to his/her substantive or moral
views, it is not considered legal reasoning. Yet, it does not mean that a judge should
ignore the values contained in the positive law but, rather, that a judge must not
replace the lawmaker’s value judgments with one’s own value judgments because
the judge’s duty is to resolve legal disputes from a legal point of view.

Keywords: judge, independence, impartiality, neutrality, positive law,
values.
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OCHOBHMU ITPOBJ/IEMH ITPABHOTI
PETYTUCABA TUTUTAJTHE HMOBHUHE
-IIPUMEPH Y CA/J, EY H CPEHJH"

Ancmpaxm: Caspemene gunarcujcke mextonozuje (Financial Technolo-
gies — FinTech) ynanpedune cy mpaduyuoHanHe puHaHcuje, ucmogpemeHo
cy usepadune gyHdameHmManHo Ho8y (PUHAHCUJCKY anmepHamuay.
IMpumerom FinTech-a kpeuparu cy dueumanHu puHaHcujcku npoussodu
KOju Cy NpasHo pezyaucaHu, mehymum, mHo2u Kpunmo npousgodu
ocmajy udeax npasa. Tpycuwme kpunmo eanyma jecme dueumanHu
deyeHmMpanu3oeaHu cucmem Koju pyHKYUOHUWeE NO CONCMBEHUM
npasuauma koja kopucHuyu dobpogosbHo npuxeamajy. IIpumena
FinTech-a y 6ankapcmey npedcmas/ba nezanHy akmusHocm 6aHaka ¢
YusbeM jauarba KOHKypeHmMcKux npedHOCMu y npyxcarby puHaHcujckux
ycayea, 0ok je deo dueumanrux yHanpehera saxmesaH 00 yeHmpaaHux
6aHaxa. Hacynpom mome, Blockchain mexHnonozuja cmeopuna je
dueumanHy uHaHcujcky anmepHamuasy, Koja kopuwhersem uHmepHema
u desberbeM opuuHanHux dueumanHux 3anuca, udmehy ympesceHux
KOpUCHUKA wupom ceema, omo2yhasa auyuma da dupekmHo pacnonaxicy
ceojum dueumanHum HoguaHuyuma, 6e3 yeHmpanu3oeaHe KOHMpoJe
u useaH 6aHkapckux cucmema. Y uHuyujanHom nepuody npumeHe,
Blockchain mexHonoeuja cmeapana je omnop u 6una je ueHopucaxa oo
dpacasHux peeynamopHux mena, 0a 6u HaKoH suwe200uwW e NpuUMeHe,
omnoveo npoyec NpasHoz pezyaucarba JUUMAAHUX npous3eoda U
mpxcuwma koju cy Hacmaau Ha memesy Blockchain-a u dpyeux
dueumanHux mexHonozuja. [IpasHo pecynucarse eh pazgujeHux u Wupoko
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kopuwherux dueumanHux mpicuwma u UMOBUHe jecme memda 0802 paoa,
¢ nocebHuUM oc8pmom Ha npasHa pewersa u3 oge obracmuy CAZ, EY u
Cpbuju. M3azosu npagHoe pezyaucarba dueumasnHe UMOBUHe jecy 6pojHu,
00 Hed060.bHO2 NO3HABAIA JUUMANHUX MeXHO102uja o HemoeyhHocmu
npasHoe HOpmupara deyeHMpaau3o08aHux dUSUMANHUX ceameHama.
HeonxodHo je da kpeamopu npasa, Kao u auyd Koja 2a npumersyjy, umajy
OCHOBHA 3HAIA O CaspeMeHUM JUUMANHUM MeXHON02Ujamd.

Kmwyune pewu: dueumanmne mexHonozuje, duesumanHa uMOBUHAQ,
deyenmpanusosaHe GuHaHcuje, NpasHa pe2ya1amued, U3a3osu.

1. YBoj,

Ha moyeTky o6jaimbaBaMo OCHOBHE TIOjMOBE IUTUTATHUX TEXHOIOTH)A
KOjH Cy MIOB€3aHH C JUTUTATHOM HIMOBUHOM, Y LIMJbY O0/beT padyMeBama npasa
y oBOj o6mactu. He ynazehu y gerame Kpenparmwa U NprMeHe CaBpeMeHHUX
OUTHATATHUX TEXHOJOTHja Y PUHAHCHjCKOj chepH, cMaTpaMO HEOTXOLHUM
a le0 OBHX HWHOBAIlWja IMOjaCHUMO IPaBHUIIMMA, Kao KpeaTopuMa H
WMIUJIEMEHTAaTOpUMa MPONHCA, Ka0 M INMPOCEYHUM KOPHUCHHUIMMAa OBHMX
texHosoruja. PuHarcujcke mexronozuje (enrn. Financial Technologies —
FinTech) ynHe gururTasHe TEXHOJIOrHje KOje ce MIPUMEYjy y pHUHAHCH]jCKO]
unaycrpuju (Hukonuh, 2023:131). Ekcianswuja FinTech-a, koja je moyena 2008.
rofuHe, MOBe3aHa je C TaJallbOM CBeTCKOM GUHAHCHUjCKOM KPH30M Koja je
,2HAMaJia JBa BeJIMKa YTUIdja: Ha MEePLEMNLHjY jJaBHOCTH U KanuTaa byau” (Ar-
ner, Barberis, Buckley, 2015: 15). Ipyrum peunma, /by cy u3ry6uiu noBepeme
y GaHKe Koje Ccy yrposuse mwuxoBe GUHAHCH]e, Y UCTO Bpeme, GUHAHCH]CKA
KpH3a je Impepacjia Y eKOHOMCKY KpU3y. Y OBaKBOM aMOUjeHTY, HacTaje Ccy
dUHAHCH]CKe TEXHOOTHje Koje Cy Kpenpaje deyeHmpaau3oseaHe uHaHcuje
(enrn. Decentralised Finance — DeFi). DeFi ce He ociama Ha MocpeJHUKe U
LleHTpa/IN30BaHe HHCTUTYLHje, Beh ce 3acHMBa Ha OTBOpEHUM IPOTOKOIMMA
U JelleHTPa/IM30BaHMUM allJIMKaljFjaMa; TpPaHCaKlMje ce M3BPIIABajy HA
Ge306esaH HAYMH M CBE OCTajy TPajHO 3abenmexxeHe Ha jaBHOM Blockchain-y;
MPUCTYI KOPHUCHHUKA je crnobozaH, ok Behmny mparehux ycnyra mory
npeyseTu naMeTHH yroBopu (eHri. Smart contracts) (Schar, 2021: 153).

DeFi npexncTaB/pa M3a30B 3BaHUYHUM (PUHAHCHjaMa ¢ 063UPOM Ha
TO JIa je pey O AeleHTPaNTn30BaHNM PUHAHCHjaMa Koje QYHKI[MOHUIIY BaH
Jp)KaBHe KOHTpoJIe U TpaBa. [IpaktuyHo, y DeFi cucremuma Koz je 3akoH®, ¢
TEXHOJIOTHjOM Ko0ja 3aMerbyje MPaBo M aKTUBHOCT Jp)kaBe. 360T CBOje Mprpo/ie,
DeFi npeacrasipa pakTop prsnKa 3a TpajuioHaTHe GUHAHCHjCKe CUCTEMe
M M3a30B 3a 3aKoHojaBle. M3a30B npescTaB/ba U UMIIIEMEHTALIMja IIPaBa
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y o6nactu DeFi-a, koju ce ogHoCH Ha oxpelyrBatbe: HaZIE)KHOCTH CYAOBA U
BakehMX 3aKOHa, U3BpLIEHE, 3ALTUTY MOAATAKA U MpUBaTHOCT (Zetzsche, Ar-
ner, Buckley, 2020:184-185). Y 0oBoM pazy jajeMo OCHOBe ITPaBHOT peryincama
JUTHTA/HE UMOBHHE y TpuMa jypucaukiujama, CAJl, EY u Cpbuju, xao u
objaurmese ocHoBHUX mojmoBa FinTech-a, monasehu oz Tese ga , rexnonoruja
HaTmpe/yje eKCIIOHEeHI[UjaTHO, 0K 3HAb€e O TEXHOJIOTHUjU PACTe TMHEAPHO", 0BO
ce moceGHO OJHOCH Ha ,,lIPAaBHUKE KOjU Cy 1O e PUHUIIUjU CKIIOHH JOTMaTU3MY
Y Mame CripeMHHM 3a uckopake” (LIBetkoBuh, 2022: 448).

2. PuHaHCHUjCKe TeXHOIOTHje — N3a30B 3a 3AKOHOAABIIE

Y ocnoBu DeFi-a Hanaze ce ,uetupu texuonoruje FinTech-a: Al,
Blockchain (yksmyuyjyhu Distributed ledgers u Smart contracts), Cloud u
Data (big and small)“ (Zetzsche et al. 2020: 179). Y oBoM paay, ¢ 063upom Ha
NpeAMeT Hallle aHa/IM3e, aKLeHaT cTtaB/baMo Ha Blockchain texnonorwmjy’.
Bitcoin je mpBa KpumnTo/BUpTYyeHa BanyTa KpeupaHa y Blockchain-y 2008.
rofuHe, JOK Cy Lpyre KPUIITO BaJlyTe IIPOjeKTOBaHe KOpHULIhemheM CIMYHUX
TEXHOJIOTHja (T3B. TEXHOJIOTHje ZUCTPUOYUpaHKX KibUra/3amuca — Distributed
Ledger Technology), kojuma cy usrpahenu AUTHTaIHU AELEHTPATU30BaHU
cucTtemu, y Kojuma uBopoBu/uyBopuuiTa: (Nodes), pauyHapu y MpexH,
4yBajy Komujy cBux TpaHcakuuja y Blockchain-y, Banuaupajy u npocnehyjy
tpancakuuje. Y Blockchain-y mocroje cmenujanmusoBanu 4BOpPOBH, T3B.
pyzapu (Miners) koju o6palyjy aururanue 3anuce (pemasajy aaropurme),
TuMme TOTBphyjy TpaHcakumje, 3a mwTa pyzapu mobujajy HOBOKpeUpaHe
kpunrto BanyTte3 OpuruHanHoct U npegHoctu Blockchain-a u gpyrux
TEXHOJIOTHja JUCTPUOYUPAHUX KIbUTA OT/IefIajy ce y: JeleHTpa u3aluju

1 Haswus Blockchain mexnonozuje onpaxkaBa weny cymutuny. Block (610k) u Chain (n1anan),
OJIHOCHO, JIaHal, 6JI0KOBA, CYUWITUHCKY, AelleHTPaIM30BaHM JIaHal| MOBE3aHUX MOAATAKA.

2 Full Nodes uyBajy cBe Tpancakuwuje Blockchain-a, Light Nodes uyBajy seo TpaHcakiiuja.
BiioxoBM cy mojany a YBOPOBU CYy pauyHapH KOjU YIPaB/bajy TUM MOJALMMA, JPYTHUM
pedyrMa, YBOPOBU KPEHPajy, IpOBepaBajy U uyBajy 6iokose. [Toctoje 1 Mining Nodes
(Pyapcku YBOPOBH) KOjH Cy TIOBE3AHU Ca IPOLIECOM PyJapema.

3 Bitcoin ce Mmoxe cTehu KyIOBUHOM, IPEHOCOM UM PYAApeeM. 3a pyaapee (0BuMm ce
Mory 6aBuTH U GpU3HYKa U TPABHA JIULA) je HOTpe6GaH padyyHap BelrKe cHare (rmardpopma)
KOjUM Ce pelIaBa KpUnrto QyHKIHja, Tj. MaTeMaTU4YKa PyHKIIMja KOja OrPOMHUM Gpojem
MHTepakuuja (moTBphuBare TpaHCaKIHja MyITHMEXaHM3MOM) CTBapa HOBY jeJJMHULLY
Bitcoin-a. Oppehenu 6poj pyaapa (4BOpoBa), He CBH PyAapH, MOPa MOTBPAUTH TPAHCAKIIH)Y
KaKo GH OHa I10CTaIa BaJUHA, LITO OGMYHO 3aXTeBa HEKOIUKO caTtu. C 063MPOM Ha IHXOBY
CHAry ¥ KOHTUHYUPAaHO QYHKIUOHHCAaKke, OBH payyHapH TPolIe MHOIO eJIeKTpPUYHe
eHepruje, LITO jeCTe TPOILIAK pyAapera. Y MOYeTKY Cy 3a pyAapere KopulheH! TUYHU
padyHapH, 3aTuUM rpaduyke KapTHUlle, IOK je AaHac 3a TO MoTpebHa CHa)KHA 1u1ardpopma
KOja je CKyIa 3a MPOCEYHOT YoBeKa. Bitcoin-u Koju ce uspygape fosase y JUrUTaaHe
HoBuaHuKe (wallet-e), To cy copTBepcKa peliera 3a YyBate AUTMTaTHE UMOBHHE.
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OBHX cHCTeMa (He MMOCTOjU LieHTap KOHTpose); kopuctehu neduuucaHa
MpaBUJla CUCTEMA, YYECHULU AUPEKTHO, 6e3 IMOCpeAHHUKA, YIpaB/bajy
CBOjOM MMOBHMHOM; ITIOCTOjalby BEJIMKOT GPoja YBOPOBA; HEM3OPUCHBOCTHU
OPUTHHATHUX 3aIMca Ha CBUM YBOPOBMMA; YUIEHHUIIU Ia HUKO He MOXe
MaHMITy/TUCATH 3aMMUCHUMa; jeJHOM 00aB/beHa TPaHCaKIMja OCTaje CTaTHO
3a6enexxena y Blockchain-y (BepupuroBana ox Hrza ysopoa)*. CBemy oBome
Tpeba AOJATH TPAHCIAPEHTHOCT CBUX TpaHcakuuja y Blockchain-y xao u
y4YeCHUKa BUJ/bUBHX IO BbBUXOBUM IIHUPPOBAHMUM apecama alu He U TMYHUM
nojanuma. Y ToM CMHUCIy MOXXeMo pehHM Ja cy NMOIM/baoLyl M MPUMaoL U
3aIMCa HETPAHCIAPEHTHH (FBbUXOBU JIMYHU MOJALU CY CKPUBEHH), C ApyTre
CTpaHe, CBe TPAHCAKIIUje y CUCTeMY CY jaBHe. TexHoIoruje 1UCcTprOyupaHux
KIpWTra KperpaJje Cy CBeTCKe JeLleHTpau30BaHe MOCIOBHe U (pUHAHCHU]CKe
cucreMe, 6e3 ocjlamama Ha IPABO U APXaBY, Y UCTO BpeMe Ap)KaBe UMajy
WHTepec Ja KPUIITO CUCTeMe ITPaBHO ype/ie, ZOK KOPUCHUIIY KPUIITO UMOBHHE
MMajy notTpely 3a IpaBHOM 3aLITUTOM aJIM UM, CBAKAKO, KOPUCTH AHOHUMHOCT.
[Mutame Koje ce Hamehe jecTe: Ha yemy mo4yvBa moBepeme KOPUCHUKA Y
V3BOPHY KPHUIITO UMOBHUHY, C 003MPOM Ha YMIbEHUIY Ja IbeHa eKCIaH3Mja
HUje yTeMe/beHa Ha NpaBy?

Kpunro cBet ce pasBuja Ha noseperby kopucHuka. CBaKo KO ce yKJbYy4H
y TpaHcdep KPUIITO BalyTa MpuxBaTa JeprHMCaHA MpaBUIa cucTema. Jlnna
yno3Hara c ynorpe6om FinTech annukanuja Mory camocTaiHo U JUPEKTHO
yIpaB/baTH CBOjOM AUTHUTATHOM UMOBHHOM. HemocTarak 3Hama nim BpeMeHa
0 Haj60/bMM HauMHMMA Kopulrhemwa BeJMKOr 6poja pa3IuynuTe AUTUTATHE
MMOBHHe NpeBa3uiasu ce kopuurhemwem mnpodecuonannux ycayra. Og
HacTaHKa KPUIITO BajlyTa 2008. ToUHe [0 JaHac, MULI/beHe jaBHOCTH O OBUM
BasyTaMa nogesbeHo je. OHo ce Kpehe oz ocropaBama U TBpAE 1a KPUIITO
BaJIyTe CJIy)Xe UCK/byYMBO Y IlNeKyJaTUBHe CBPXe, 0 IbUXO0BOT IPHUXBaTamka
Kao JUTHUTATHE UMOBHHE CaBpeMeHOT 06a KOjy Toce1yjy OpojHH MMojeIUHITH,
Jp)xaBe, GOHAOBYU U pa3/IMYNTe UHCTUTYLHje K POM cBeTa. Kpunmo eanyme
jecy copTBepcKa peliema (To je MMOBHMHA KOja CTBapa HOBY BPeJHOCT, KOja ce
MO)Ke KOPUCTHUTH U Kao cpeicTBO Iiahama) 4uja BpeHOCT MOYKBa Ha HOHYAU
U TPa)XXHhU OBe JUTUTa/IHe UMOBHHE, JOK je BpeZHOCT Bitcoin-a moBe3aHa
Y Ca HeroBOM OTPAaHHUYEHOM IOHYZAOM (HeMa [JoJaTHe eMHCHje), OHHU CY
WHUIIMja/THO eMUTOBAaHM Y KOJTMYWHU Of] 21 MUJIMOH. BpeJHOCT KpHUIITO BayTa
oxpehena je u mpojekTuma Be3anum 3a wux. CTame U MOBepee y 3BaHHYe
¢uHaHCHjcKe cucTeMe Takohe yTh4ye Ha BpeJHOBame KpUITO BanyTa. Onajgame
HOBepema y 3BaHNYHe GUHAHCH]je, KA0 U eKOHOMCKE KpPH3e, jadajy KPUIITO CBeT.
MHoru HHBECTUTOPH JaHaC AuBep3udHUKyjy CBoje MHBeCTHLIMje yrnaxyhu y
TPajUIMOHATHY U KPUIITO UMOBUHY. HBecTUpame y KpUIITO BajlyTe HUje

4 Kapa ogpehenu 6poj uBopoBa BepudHKyje TpaHCAKIIHjy OHA je TuMe moTBpheHa u To
ce cMaTpa BepOAOCTOjHUM 3aIIHCOM.

124



Jb. Huxonuh | cTp. 121-142

LIMeKy/Iallkja aId MOXKe OMTH, Kao U CBaKa Jpyra MHBecTHuuuja. Jlanac, HaKoH
BHUIIETOUINEET MM pekha KPUIITO 3ajeJHHIle, MOPaMO 3aK/byYHUTH Jia je ped
O IUTUTAIHOM CHUCTEMY caBpeMeHOr 100a, koju he HacTaBUTH Ja ce pa3Byja.
ExcnaH3uja KpUIITO cBeTa MOACTAKJ/IA je 3aKOHOJaBlie /1a MPAaBHO Peryauily
KPHUIITO U C/IMYHY AUTUTATHY UMOBHUHY. Y HAaCTaBKY OBOT pajJia aHaIM3UPaMO
npaso gurutaiaHe umosuHe y CAJl, EY u Cp6uju. CA/l MHTeH3UBHO paju
Ha CBeOOYXBAaTHOM Peryaucamwy JUTUTaTHE UMOBUHE, HBBUXOBUX TPXXHUIITA U
y4ecHHKa, ucTH npouec ce oasuja y EY, nok Cp6uja cnegu EY nmonutuky o
JUTUTATHO] UMOBUHHU.

3. [lonuTuka n npaBo CA/l o guruTa1HOj MMOBHUHU

[IpaBHO perynucame AUTHUTATHHUX TEXHOJIOTHja OZpaXKaBa OJHOC
JIp)KaBe MpeMa KOHKPEeTHUM JIUTUTATHUM HHOBanujama. [Ipatehu amepuyky
nmpakcy, yodaBamo oaimyuHoct CA/l ma perynuiuie n KOHTPOJHIIE CBe
JUTruTasHe WHOBauwuje. M3amely ocrasor, Haj/1e)XHN aMepUYKU OpPraHu
CTPOTro KOHTPOJIUIY JUTHUTA/He MemhadHuIle. MHOTe 0/ OBUX MeHhavyHUIIA,
yHa3az nap rogyvHa, riahajy BUcoke Ka3He 32 HE3aKOHUTO MOCTyTabe, HEKe
OJ, IbUX CY yralleHe, IOK Cy APyre HacTaBHUJIe C ONPE3HHjUM TOCIOBAHEM.
Hasoxgumo mpumepe Binance u Kraken niargopmu 3a pasmeny KpUITo BaayTra
ca MMJIMOHUMA KOpPUCHUKA. /laHa 21. 11. 2023. roguHe, Binance 1 keH U3BPIIHU
JUPEKTOP M3jaCHUJIU Cy Ce KPUBUM IO ONTy)X6aMa 3a npame HoBIa. Binan-
Ce je MIATHO Ka3Hy Of 4,3 MUJIMjaphe Jonapa, nok je Changpeng Zhao mao
OCTaBKY Ha MeCTO U3BPIIHOT AUPEKTOpa U IJIaTHUO0 50 MU/IMOHA Aoapa. Y 0BOM
npesMeTy Ty)XOy je mogHena amepuyka Komucuje 3a xaptuje o, BpeZHOCTH
(Securities Exchange Commission — SEC) 360r noBpeie 3aKOHa 0 XapTHjama of
BpeLHOCTH IO Bulle ocHoBa. Mctor maHa, SEC je Tyxuna Kraken 3a mewame
cpe/cTaBa K/IMjeHaTa ca CpeJCTBUMA KOMIIaHUje U Bohere HeperucTpoBaHe
6epse. Kraken je miatvo Ka3Hy oz 30 MUJIMOHA JO/1apa, 3aTBOPHO je oxpehe
aKTUBHOCTHU U Haroxuo ce ca SEC-om, 360r vera my je 6UJIO L03BO/bEHO 11a
HaCcTaBM TPaHCaKIWje 3a KaujeHTe Koju Hucy u3 CAJl5 HaBogumo u ciaydaj
Tornado Cash annukanuje koja omoryhaBa aHOHUMHOCT KOPUCHUKA KPUTITO
BaJIyTa, MacKUpajyhu TpaHcakiuje MelameM cpeicTaBa U3 PasIUuYUTUX
M3BOpa IIpe cjlakha Ha KPajiby aZipecy, YuMe ce CaKpHBa afipeca Iourmbaiana
kpurnro BanyTa. Tornado Cash ce Hanasu Ha Ethereum Blockchain-y y popmu
naMeTrHor yroopa.® KaHneapuja 3a KOHTpo/1y CTpaHe HMOBHHE aMepUYKOT

5 Bugerwn: https://www.investopedia.com/kraken-vs-binance-5189457 [Tpey3eTo 23. 1. 2024.

6 Ethereum Blockchain je neueHTpann3oBaHa 6a3a mojaraka Kojy oJpKaBa Xubaje
BaJINJATOpa LINPOM CBeTa, M3 Pa3IMYUTHX 3eMajba U jypucauknyja. CBa YBopUINTa paje
3ajeJHO Ha CTBapamy U OAp)KaBamy rnobanHe Ethereum 6a3e mogaTaka Kpo3 KOMOUHALH]Y
pelaBama KpUNTOrpadCKUxX aJIrTOPUTaMa U MMOJCTHIIAja Koje £o6H]jajy. OBy MHPPACTPyKTypy
YUHe TaMeTHH YroBOPH | ariukanuje, momyt Tornado Cash-a.
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Munucrapcrsa ¢uHaHcuja (U.S. Department of the Treasury’s Office of Fo-
reign Assets Control - OFAC), 8. 8. 2022. roguHe, CAHKLHOHKCAJIA je MUKCED
BupTryenHux Banyta’ Tornado Cash, xoju je, mo HaBOAY OBe KaHIenanuje,
KopuurheH 3a npamwe BUPTYeTHUX BalyTa y BpeAHOCTH MPEKO 7 MUIUjapLU
mojapa of, meHor crBapama 2019. rogune. Cankuuja Tornado Cash-a
obyxBaraja je 6oKkupame 1 06aBesy IpHjaB/bUBakba CBE UMOBUHE U MHTEpeca
y umoBuHu Tornado Cash-a, xoju ce nanaze y CAJl unu y mocesy Ui KOHTPOTH
aMepuYKHX auia.t

AKTUBHOCTH aMepHUYKHUX Tejla y LIU/bYy CIpevYaBarba Mpama HOBLA
orpaHu4mJIe Cy c1060AaH MPOTOK BUPTYyeTHUX BanyTa. Kpunro kopucHULU
Cy ce cycpeJiy ¢ Ipo6ieMOM ITPOBepe U HeCTyTatba y UHTePaKIHjy ca afipecama
KPHIITO BaJlyTa MMOBE3aHUX Ca CAaHKLMOHUCAHUM eHTHTeTuMa. OBaj M3a30B
KPHUIITO 33jeJHULA je pellina KperpamweM allJIMKall¥ja Koje KOpUCHULIMMA
omoryhagajy mpoBepy ga nu je oapeheHa agpeca 3a TPAaHCAKIMjy HA JTUCTH
caHKUMja uian He. KOHTPO/y KPUIITO KOPUCHUKA M BbBUXOBUX TPaHCAKLHMja
YBPCTe MPUCTANHLE KPUIITO 33jeJHHULE NOXKHUB/BABAjy Kao yrpo)KaBambe
MPUBATHOCTH, [OK je APYTH BUJe Kao 60p6y mpoTuB KpuMuHana. OB CTaBOBU
o0jalrmbaBajy CJI0XKEHOCT IPABHOT pery/rcama KPUIITO UMOBHHE, C 003UPOM
Ha TO Jla CBaKa aKTHUBHOCT Be3aHA 3a BajlyTe OMJIO KOje BPCTe MOXXe OUTU
MOBe3aHa C MpamweM HOBLA U pUHAHCHpameM Tepopr3Ma, C Apyre CTpaHe,
MOpPaMO MMAaTH y BUy TeMe/be HaCTaHKa KPUIITO CHCTeMa Koju ce 6asupa Ha
AHOHMMHOCTH KOPHUCHHUKA U JelleHTpaTu3aLHju.

3.1. luzumannu npouszeodu y npagy CA/l

Digital Commodities Consumer Protection Act (DCCPA)* - 3akoH o
3aIITHUTH KOPUCHUKA JUTHUTATHUX IIPOU3BOJA U3 2022. TOJUHE je Tpe/IoKeH!
caBe3HHU 3akoH CA /] KojuM ce perysiuiiie TproBUHa KPUIITO BaTyTaMa v CPOJTHOM
OUTUTATHOM HMOBHHOM. Y OBOM aKTy, dueumanatu npouseod je fepuHucaH Kao
3aMeH/bMBHU AUTUTATHHU O0/TUK TMYHE UMOBHHE KOjU Ce MOXXe ITOCEeJ0BATH U
MpeHOCUTH Oe3 HeOTTXOLHOT OC/Iahatha HA MOCPeSHUKA. JIUruTaHU MPOU3BOJ,
YKJ/by4yje U KPUIITO BaJyTy, Kao mto cy Bitcoin u Ether, anu He yxmyuyje:
HHTepece y po6H; XapTHje o, BPeAHOCTH; JUTUTATHE BayTe MOLPKaHEe OF,

7 Mukcepu kpunmo @asnyma AU3ajHUPAHU Cy Ja IPOMeHe Y KPUIITO CUCTEMY YUHHe
TewKuM 3a npaheme, MelrameM nojaraka U3 pas3IMYNTUX TPAHCAKLIHja, YUMe ce I'y6u
Tpar rmopeksa umoBmHe. [Ipykaonu yeryre memama Hatmtahyjy ogpeheny Hakuagy 3a cBojy
axTuBHOCT. O yroTpe6bu Mukcepa, Bugeru: https://go.chainalysis.com/crypto-crime-2024.
html ITpeyseTo 23. 11. 2024.

8 MU sBop: https://home.treasury.gov/news/press-releases/jyo916 IlpeyseTo 24. 11. 2024.

9 Buperu: https://www.chainalysis.com/blog/tornado-cash-sanctions-challenges/ [TpeyseTo
23.11. 2024.

10 https://www.congress.gov/bill/117th-congress/senate-bill/4760/text IIpey3eTo 14. 8. 2024.

126



Jb. Huxonuh | cTp. 121-142

CA/Jl; Kao HM ApyTre UHCTPYMEHTe 3a Koje HaJjIeKHa KOMHUCHja YTBPIU J,a HUCY
pururtanau npousson.” Koutpony Hag npumenom DCCPA-a umahe Komucuja
3a TproBuHy po6HuM uHcTpyMeHTHMa (Commodity Futures Trading Commissi-
on - CFTC). [Tnatrdopme 3a uruTaaHe Mporu3BOJEe MOPAjy Ce€ PErUCTPOBATH
kog, CFTC.> IIpegnor DCCPA-a fo3Bo/baBa IBOCTPYKY perucTpaliyjy, pelmo,
m1aTdopmMa 3a U3BplIaBamwke cBomoBa Mopa ce peructposatu kog CFTC-a
He3aBHCHO O, Tora fia jiu je Beh perucrpoBaHa u ko, Komucuje 3a xapruje
oz BpegHoctu (Securities Exchange Commission — SEC).5

DCCPA 6u Tpeb6ano ma ycroCTaBU CBeOOyXBaTHHU INPAaBHU OKBHUP
O AWTWUTAJIHUM IIPOMU3BOJMMa U Haz30p Haj muMa. KoHTposna xpunro
3ajeJHUIle KOja HE3ayCTaB/BUBO pacTe YMHHU Ce TJIABHUM LMJ/beM OBOT
3aKOHOZaBIa, MAaKO IpeJJIor OBOT 3aKOHA y Ha3WBY HarallaBa 3aIlITUTY
KOPHMCHHMKA JAUTATaJHUX NponsBoga. IlocTtoje MHOra Hecarama y Be3H ca
OBUM aKToM, u3Meljy ocrasor cropHa je HagnexHoct ,u3mehy CFTC-a u
SEC-a oKo yJiore perynaropa KpUITo CIIOTOBa“, KOjy OBaj MpeJior 3aKOHa He
perynuile npenusHo.' /luieMa ce ofHOCH M Ha IPAaBHU TPeTMaH KPUIITO
BaJIyTa, HaMMe, Ha OCHOBY gedbunmcanux kputepujyma SEC ozxpelyje na nmu
je HeK! AUTUTATHU IPOU3BOJ, XapTHja O BpeJHOCTH, a Te UCTe KpUTepujyMe
MOXXe MCIIYHUTH U KPHUIITO BajIyTa, 300T 4yera ce MOXKe CMaTpaTH XapTHjoM
0J, BpeHOCTH, y TOM C/Iy4ajy Ou ,M3/1aBajial, OBe JUTMTaIHE UMOBHHE GHO
Iy>XKaH Ja ce MpuApxkasa crporux 3axrtesa SEC-a y Be3u ca craHgapauMa
6e36ennoctu“.> DCCPA-a nedpunuie Bitcoin u Ether kao guruTanHu npoussos,
noz uckbyurBoM HaanexHourhy CFTC-a, fok npenjusHo He fepUHMILIE KPUIITO
XapTHje ol BpeAHOCTH U KPUMTO mpousBoge. [lopes Tora, 3axTeBajyhu ma
ce cBe miatgopme 3a TPrOBUHY KPUIITO TOKeHNMA peructpyjy Koz CFTC-a,
OBQj MpeJJIor 3aKOHA MPeACTaB/ba 0301/bHE N3a30Be 3a JeleHTPATU30BaHe
¢dunancuje. Haume, na 6u ce omoryhuno cno6oznHo Kpenpamwe GUHAHCHjCKUX
TokoBa y DeFi-y, cBaka perucrpanyja geleHTpaalu30BaHUX pa3MeHa KPUIITO
TOKeHa Tpeba fa Gyze cTporo fo6poBo/bHA.® [la mofCceTHMO, ATl IMKaLHje

11 Bupgeru: SEC. 2. Definitions. Digital Commodities Consumer Protection Act. S. 4760, 2022.

12 Bugern: SEC. 5i. Digital commodity platforms. Digital Commodities Consumer Protection
Act. S. 4760, 2022.

13 Bupgeru: http://uscode.house.gov/view.xhtml?req=(title:7%2o0section:7b-3%20
edition:prelim) Ipeysero 15. 8. 2024.

14 https://jolt.law.harvard.edu/digest/digital-commodities-consumer-protection-act-of-
2022-a-controversial-effort-caught-in-the-crossfire-of-the-ftx-collapse-1ITpey3ero 15. 8. 2024.

15 Ibid.
16 https://www.cato.org/commentary/defi-must-be-defended# I1peysero 16. 8. 2024.
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3a JelLleHTpa/IM30BaHe pUHAHCHje” UMajy 3a LIMJ/b /1a YK/IOHE IIOCPeJHUKE Y
CBAaKOJHEBHUM pHUHAHCHjaMa.

Kputuyapu DCCPA-a TBpze fa oH yrpoxkasa DeFi cucteme u npegHocTu
KOje IMIPY’Kajy KOPUCHUIIUMA. 3aCTYITHUIIY OBe Te3e HaBOJe Ja HaKO OBaj 3aKOH
He KOPHUCTH ped ,JelleHTPAaIN30BaHo", IIUPOKa AedUHHULIHjA ,CPeACTBA 3
TProOBUHY JUTUTATHOM Po6OM” BepoBaTHO 0GyXBaTa U deueHmpaau3o8aHe
6epse (Decentralized exchanges — DEXs), 360or 4era Gu ce oHe Mopaje
YCKJIaZUTH ca 0BUM 3aKoHOM U peructpoBatu Koz CFTC-a (Schulp, Solowey,
2022). Oppen6a DCCPA-e na niarpopme MOpPajy ,Ap)KaTH KMOBUHY KOPHCHHUKA
Ha HaYMH KOjU MUHUMH3HPa PU3HUK Of, TYOUTKA *® mpecTaB/ba MPUMEH/BUBY
ojpezndy y leHTpaIM30BaHUM pa3MeHaMa, ajIv He U Ha /leLleHTpa/In30BaHUM
Gep3aMa Ha KOjMa KOPHCHHMLIM CaMH 4yBajy CBOje TOKeHe. Y CKIazy ca
DCCPA-oMm, CFTC uma cHa)kHa oBnaurhera fa 3alITUTH KOPUCHUKE aiu
u MoryhHoOCT Zja orpaHuYM TProBUHY AWUTUTATHUM NpPOM3BOAUMaA. 360r
OLITPOT pearoBama jaBHOCTH, OBaj IIPe/JIOT 3aKOHA jOLI YBeK HUje CTYIIHO Ha
CHary, MaKo je KOHLLMNMPAaH Kao Bogehu npaBHM aKT 13 oBe 06/1acTH, Ope;
3akoHa o pazmeHu dueumanHux poba u3 2022. 200uHe’, 3aKoHa 0 002080pHUM
¢uHaHcujckum uHogayujama u3 2023. 200uHe* U 3aKoHa O PuHAHCUjcKUM
uHOBAYUjAMA U MEXHON02UjU 3a 21. 8K U3 2023. 200uHe? >, CBU OBU 3aKOHU
noBehaBajy onaurthewa CFTC-a Ha KPUINITO TPXKUIUTY.?

17 Ocuosre DeFi annukanyja cy: Jeyenmpanusosare 6epse (Decentralized exchanges —
DEXs) koje omoryhaBajy gururaany pasmeHy BaJayTa, yK/bydyjyhu 3BaHUYHE U KPUIITO
BanyTe; Stablecoins jecy KpUIITO BajlyTe Koje Cy Be3aHe 38 UMOBHHY (HIID, [0/1ap UJIH €BPO);
Lending platforms jecy nnargopme 3a mo3ajM/bHUBakb€e KOje KOPUCTE MaMeTHE yroBope,
3a00MIaXKeheM IIOCPeIHUKA Kao wTo cy 6aHke; Wrapped bitcoins (WBTC) jecte HaunH
cinama Bitcoin-a y Ethereum mpexxy Tako ga ce Bitcoin Mo)Xe KOPUCTUTH ZUPEKTHO Y
Ethereum-osom DeFi cuctemy, ynme omoryhasajy KopucHUIIMMA fAa 3apajie KaMaTy Ha
Bitcoin-y Koju nmo3ajmibyjy npeko miathopMHu 3a nosajMprBame; Prediction markets jecy
TpxxuTa npeasubama 6ygyhux morahaja, xkao mro cy uzbopu. Mssop: https://www.
coindesk.com/learn/what-is-defi/ IIpey3seTo 17. 8. 2024.

18 SEC. 5i. (H) TREATMENT OF CUSTOMER ASSETS. Digital Commodities Consumer
Protection Act. S. 4760, 2022.

19 H.R.7614 - Digital Commodity Exchange Act of 2022
20 S.2281 — Lummis-Gillibrand Responsible Financial Innovation Act of 2023
21 H.R.4763 - Financial Innovation and Technology for the 21st Century Act of 2023

22 Bupgeru: https://www.thomsonreuters.com/en-us/posts/government/forum-cftc-defi/
[IpeyseTo 16. 8. 2024.

23 Bupertu: https://www.dlapiper.com/en/insights/publications/2022/08/how-the-digital-
commodities-consumer-protection-act-of-2022 I[peyseTto 16. 8. 2024.
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4. EY perynaTruBa o KpunTo MMOBUHH

Haxkou gyre ne6are, Ypen6a o TpXHIITHMA KpUITo nMoBuHe (Markets
in Crypto-Assets Regulation — MiCA) u Ypean6a o mpeHocy cpenctasa (Transfer
of Funds Regulation - TFR) o6jaBbeHe cy y EBporickoM c1y>kGeHOM JTHUCTY 9.
jyHa 2023.> MiCA nocTtaB/pa cBe0OyXBaTaH OKBHP 3a peryiucame TPKHULITA
KpUIITO UMOBHHe Y 1les10j EY, oHa perynuie nsgasaolie U npykaolie ycayra
KPUIITO UMOBUHE, IOK peBugupaHa TFR-a perynuiie o6aBesy mpykanana
yC/yra KpUInTo UMOBUHe /1a parte TpaHcdepe oBe nmosuHe.” TFR omoryhasa
CIpeyaBarbe, OTKPUBabe U UCTPAry Mpatba HOBLA M QUHAHCHPatba TEPOPHU3MA
Ka/ia je HajMame jeflaH Of MpyKajalia ycayra KpUITO UMOBHHeE, YK/bYy4YeH
y MpeHOC KPUNTO uMOBUHe, ocHOBaH y EY. OBe nBe ypenbe mpencraBmajy
perynatopHu okBup Kpunrto umosrHe y EY. C 063upaM Ha orpaHu4eH 06UM
OBOT Pajia, y HaCTaBKy aHanu3upamo camo MiCA-y.

MiCA-a*®je cTrynmia Ha CHary jyHa 2023. TO/IMHe, aJTU Ce eHa MPUMeHa
y LieIMHH OYeKyje 0 Kpaja 2024. roguHe. OBa ypesba peryuiie: u3jaBamwe
KPHUIITO UMOBHHE, IIPY>Kakbe yCJIyra ¥ TProBUHY KPHUIITO MMOBHHOM KOja
HUje perynucaHa nocrojehom perynatuBoM o GUHAHCHjCKUM yCayrama.
Hexnapucanu numesu MiCA-e cy*”: ycriocTaB/babe jesuHcTBeHUX EY mpaBuia
3a KPUIITO UMOBHHY, 3alITUTAa MHBECTUTOPA U KOPUCHUKA, PUHAHCHjCKa
CTabUTHOCT Y CTHUMY/HCarbe€ pasBoja OUTUTATHUX TexHonoruja. Cae
MOC/I0BHe aKTUBHOCTU y EY y Be3u ca gurutaaiHoMm uMoBHHOM o6yxBahene
cy MiCA-om. Kommnanuje usBaH EY koje npyxkajy yciayre kiaujeHTuma us EY
6uhe y o6aBesu ma ycarmace cBoje aktuBHocTu ¢ MiCA-om. Ha ocHOBY Haie
aHasM3e yodaBamo ja je mpumapau uub MiCA-e ogpikaBame GUHAHCHjCKe
CTaGUTHOCTH, KOHTPOJIMCambeM KpunTo umoBuHe y EY. EBporicku opras 3a
xapTuje og BpegHocTH u TpxkuiuTa (European Securities and Markets Autho-
rity - ESMA) u EBponicku opras 3a 6ankapctso (European Banking Authority
- EBA) npunpemajy cer akara 3a umrniementanujy MiCA-e.>

24 https://eur-lex.europa.eu/search.html?scope=EURLEX&text=European+Official+Jou
rnal+on+g9+June+2023&lang=en&type=quick&qid=1732480116687 I1peysero 24. 11. 2024.

25 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1113 [IpeyseTo
19. 8. 2024.

26 Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on
markets in crypto-assets, and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010
and Directives 2013/36/EU and (EU) 2019/1937 (Text with EEA relevance). [IpeyseTo 19. 8.
2024. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1114&pk _
campaign=todays_OJ&pk_source=EURLEX&pk_medium=TW&pk_keyword=Crypto%20
assets&pk_content=Regulation&pk_cid=EURLEX_todaysO]J

27 Bupetu: Ilpeam6yny MiCA-e.
28 European Securities and Markets Authority (ESMA). Markets in Crypto-Assets Regulation
(MiCA). TlpeyseTto19. 8. 2024. https://www.esma.europa.eu/esmas-activities/digital-
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41. luneme y Be3u ca nojeguuHum oapenbama MiCA-e

Ha cajry EBpomncke xomucuje, y geay 0 KpUINTO UMOBUHH, HaBOJ U
ce Ja KpUNTO cpeacTBa Mory omoryhuru jeprunmja, 6pxxa u epukacHuja
m1ahawa, mocebHO MpeKorpaHUYHA, OrpaHMUYaBakbeM ocpesHuKa.> CBecHa
ybp3aHor gururtamsHor pasBoja, EY je ycBojuia cBeoGyxBaTaH MpaBHU OKBUP
0 KPUIITO UMOBHMHY, pakca MehyTrm nokasyje na yBohemwe KpuUnTo cucrema
y IpaBoO HHUje jegHOCTaBHO. [IpBUM M3a30B ce 04HOCH HA AePUHUIIM]Y KPUIITO
nMoBHHe Koja je y MiCA-u npemrnpoka u rinacu: , Kpunro mMoBrHa 03Ha4aBa
JUTUTAJIHO NIpe/icTaB/bakhe BpeJHOCTH UJIU ITPaBa Koje ce MOXKe eIeKTPOHCKU
MpeHeTH U YyBaTH KopulIhemeM TeXHONIOTUje JUCTPUOYHpaHe KbUre UIn
cauyaHe TexHonmoruje“3° OBa gedrUHULMjAa KPUIITO UMOBHHE CTBapa JUJIEMY
Y CMUCJTy KOja JUTMTa/IHAa UMOBHHA CIIafla Y OBY KaTeropujy. Y Besu ca OBUM,
VHTEPECAHTHO je HaBohemwe AUTUTATHUX CPeACTaBa Koja ce He CMAaTpajy
KPUIITO UMOBHHOM Yy ckiagy ¢ MiCA-om3' Ha npumep, MiCA-a Harnamasa
la ce KPUIITO MMOBUHOM He CMaTPajy: KPUITO CPeACTBa Koja CIajajy y
JIeTOKpyTr (UHAHCHjCKUX MHCTPYMEHATa; JEeMO3UTH; cpeacTBa GOHAOBA;
CpeZACTBa Koja ce KBaJMPHUKYjy KaO CeKjypUTHU3ALMOHE MO3ULMje; KPUIITO
CpeJCTBa Koja ce KBaTM(PUKY)y KO0 MMOJIMCe OCUTYPaha; MEH31jCKU TPOU3BO/,
Yl lIeMe COLIMja/IHOT OCUTYPatba; He3aMeH /bUBU TOKEHH; TPaHCaKLje uaMely
onpehenux jaBHUX cy6jexaTa U IpyTia; AUTHUTATHA UMOBHHA LleHTpanHe GaHKe;
HeMpeHOCHBAa AUTUTATHA UMOBHHA; Ka0 U GUHAHCHjCKHU UHCTPYMEHTH KOjU
MOTIaAajy MO Ipyre AJUpeKTuBe.3”

TymauemweMm oBor akTa, moxyurahemo a nojacHMMoO Ha KOjy ce JUTaTHIHY
nmoBuHy MiCA ogHocu. OBa ypen6a K1acudpukyje KpUITO HMMOBUHY Y TPU
KaTeropuje, Koje o/ JIeXXy pasIMIUTUM IIPaBUIMMa Y 3aBUCHOCTH Off pU3HUKa
Koje Hoce. [ IpBU TuIl YMHe MoOKeHU e-HO8UA, TO je KPUIITO UMOBHHA KOja MMa 3a
II1Jb 1a CTAOUIN3Yje CBOjy BPeHOCT Be3UBabeM 3a jeJHy 3BAHUYHY BaTyTy

finance-and-innovation/markets-crypto-assets-regulation-mica

29 European Commission. Crypto-assets. [Ipey3eTo 19. 8. 2024. https://finance.ec.europa.
eu/digital-finance/crypto-assets_en

30 Article 3. Point 5. Regulation (EU) 2023/1114 of the European Parliament and of the
Council of 31 May 2023 on markets in crypto-assets, and amending Regulations (EU) No
1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937 (Text with
EEA relevance)

31 Bugeru: Article 2. Regulation (EU) 2023/1114 of the European Parliament and of the
Council of 31 May 2023 on markets in crypto-assets, and amending Regulations (EU) No
1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937 (Text with
EEA relevance)

32 Bugeru: https://www.investopedia.com/what-is-market-in-crypto-assets-6751039
[Ipeysero 23. 8. 2024.

130



Jb. Huxonuh | cTp. 121-142

(Stablecoins o6e36ehen je;HOM 3BaHIMYHOM BayToM)3. DyHKIIHja OBE KPUIITO
aKTUBe CIMYHA je GYHKIHjU e-HOBIA, KaKo je mebuHucano y upekTusu
EY 2015/236634. Kao u e-HOBal, TaKBa KPUIITO CPeJCTBA Cy e-CyporaTu 3a
KOBaHMIle U HOBYAHHIEe U BepoBaTHO he ce kopucTuTH 3a miahawe. [pyru
TUII KPUIITO aKTHBE OJHOCH Ce Ha MoKeHe ge3aHe 3a umoguHy (yxpydyjyhu
Stablecoins 06e36ehene po6oMm, UM BasyTOM/BaiyTaMa), KOjU MMajy 3a LM b
Ja cTabuImn3yjy CBOjy BpeJHOCT Be3UBaIEM 3a JPYT'y BPeHOCT UJIH IIPABO,
WY IbMXOBY KOMOMHALM]Y, YK/by4yjyhu jefHY 1M BHIlle 3BaHUYHHX BayTa. >
Jpyrum pednmMa, 0Baj TUIT TOKeHa MTOKPHUBA CBY APYry KPUIITO UMOBHUHY,
OCHM TOKE€HA e-HOBIIQ, YHja je BPeJHOCT MOJP)XXaHA APYTUM CpPeACTBHUMA.
OBo MPOKO JedUHNCAbE YUUIbEHO je C LIU/beM CIIpeYaBakbha 33001 /IaKeha
MiCA-e o 6yayhux kpeauuja TokeHa. Tpehu Tun Kpunto uMoBrHe 06yXBarta,
OCHM TOKeHa Be3aHHMX 3a MMOBHHY 1 TOKEHA e-HOBIIa, WUPOK CNeKmap Kpunmo
cpedcmasa, ykpy4yjyhu 138, yenyxue Tokene (Utility tokens), BpcTy KpumnTo
Cpe/icTaBa Koja je HAMeWeHa caMo Ja 06e36ea MpUCTy poOy MJTH yCTy3u.3°
Y perynucamy Stablecoins-a EY je ycBojuna akageMcke cyrecTyje fa ,lioJia3Ha
Tayka Tpeba ga Oyne oarosapajyha perucrpauuja uan IULeHIUpambe, KOjU
omoryhaBajy agekBaTHe nHpopmaiuje u npaheme” oBe AUTrMUTaIe UMOBUHE,
J,0K 300T IBHXOBOT , IPEKOr PAHUYHOT IIOTEHIHjaIa, ApXKaBe MOpPajy Ja MOLITYjy
melhyHapozgHe criopasyme o pasmenu nnpopmanuja“ (Arner, Auer, Frost, 2020:
14). Stablecoins-u orpaHuveHe HaMeHe MOry ce GP30 pasBUTH y r1o6aHe
Stablecoins-e, 360r yera ce nmpe/ia)ke APyravvju MPaBHU TPETMAH PA3TUYUTHUX
Stablecoins-a y 3BHCHOCTU Of, yTHUIja KOjU MOTY MMAaTU Ha GUHAHCHU)CKY
crabunnoct (Arner et al. 2020: 14-16).

33 Article 3. Paragraph 1. Point 7. Regulation (EU) 2023/1114 of the European Parliament
and of the Council of 31 May 2023 on markets in crypto-assets, and amending Regulations
(EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937
(Text with EEA relevance)

34 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November
2015 on payment services in the internal market, amending Directives 2002/65/EC, 2009/110/
EC and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007/64/EC.
Osa /[lupexkTuBa ce NpUMembyje Ha IJIaTHE YC/IyTe Koje ce NPyJKajy yHyTap YHUje.

35 Article 3. Paragraph 1. Point 6. Regulation (EU) 2023/1114 of the European Parliament
and of the Council of 31 May 2023 on markets in crypto-assets, and amending Regulations
(EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937
(Text with EEA relevance)

36 Article 3. Paragraph 1. Point 9. Regulation (EU) 2023/1114 of the European Parliament
and of the Council of 31 May 2023 on markets in crypto-assets, and amending Regulations
(EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937
(Text with EEA relevance)
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MiCA ce nehe npumersusamu Ha m3e. HezameHbuge mokeHe (Non-Fungi-
ble Tokens — NFT)37, DeFi npomokozie u dueumanty UMOBUHY 3d KOJy Ce He MoXce
ymepoumu uzdasanay (Hnp. Bitcoin). Mehytum, oz ogpehenum ycioBuma,
MiCA ce moxxe npuMmewuBaTy Ha NFT3® 1 DeFi, yKkon1Ko 1UXOBH POX3BOAU
MMajy KapaKTepUCTHKe c1n4yHe cpefcTBUMa Koje MiCA perynuire. Ha npumep,
MiCA mpaBua ce mory npumenuTHy Ha NFT koju je momyT yc1y)XHOT TOKeHa
yIu GUHAHCHjCKOT MHCTPYMEHTA, TaKohe, He3aMeH/bMBU TOKEHU U3JATU
Y BeJIMKMM CepHjaMa MOTY Ce CMATpPaTH 3aMeHJ/bBUBHUM U CTOra IOJJIeXY
npaBuirMa oBe ypezbe. Jacto je na ce MiCA nehe npumewnBatu Ha DeFi
anuKaluje Koje paje 6e3 mocpesHUKa .3

MiCA-a gedunuie npyxaouya ycayaa kpunmo umosuHe (crypto-asset ser-
vice provider)+ kao nu1ie Koje mpodecruoHaHO MPYIKa jeIHY W/IU BUILE YCIyTa
KJIMjeHTHMa KPUIITO MMOBHHeE a Koje 3a To uMa go3Boiy. [Ipyxaouu ycayra
KPHIITO UMOBHHE MOPajy Jja: NCITY’HaBajy MPONHCcaHe CTaHAape OrPAaHU30Bamkha
(kanuenapujay 3emspu EY, HajMambe jefHOT upeKTOpa-pesuseHTa 3embe EY);
CIIPOBOJie MPOLIEAYPY 3a CIIpevaBabe Mparba HOBLA, 06e36ee KOHTUHYUTET
ycryra u 6e36eJHOCT OJATaKa; yIo30pe KOPUCHUKE O pU3HIIIMA TPAHCAKLIHja
Koje 00aBbajy; 06jaBJ/byjy MOZATKe O IleHaAMa, TPOIIKOBUMA U YTHUIQjy
aKTHBHOCTHU KPUIITO CPe/ICTaBa Ha JXUBOTHY cpeauHy. [IpoBajaepuma yciyra
KPHUIITO UMOBHHE KOjU HUCY U3 3eMasba 4iaHuna EY Huje mos3Bo/beHO a
pYKajy yenyre kpurnto umosute y EY. Ykoauxko To xese, mopahe fa ocuyjy
KOMIIaHUjy U AO6Hjy f03Boay y p)KaBu wianuny EY. Jluna koja miaHupajy
Ia u3najy TokeHe 6uhe y o6aBe3u ma o6jaBe Oeny kkbuey*. YKOTHUKO TOKeH

37 NFTjejeguHcrBenu (He MOy Ce 3aMEHUTH UCTOBETHUM TOKEHOM) JUTUTATHU TOKEH
KOjH Ipe/ICTaB/ba BIACHUIITBO HaJ ofpeheHuM gurutaaHuMm vwin GU3HIKUM f06pUMa.
Perrmo, NFT Tokenu omoryhaBajy fa ce pasHa yMeTHHYKA [je/la TOKEHUIIY U IPOZAAjy
IyTeM IUTUTAIHE TPrOBUHE. YIIOTpe6a OBUX TOKEHA Ce 3aCHMBA Ha OTIIPEMAkby JUTHTaTHIX
Mmarepwujana Ha Ethereum blockchain-u, unme ce nocrmxe kogudpukanuja NFT-a u cTBapa
jeIMHCTBEHA eBUEHIIMje O LIeHH, BJIACHULITBY U IIPEHOCY, YNMe Ce CIIpeyaBa AUTUTaTHO
dancudpuroBarme MM perinKanyja faroreke. Jegaom kaga ce ornpemu, NFT tpajao
mocToju Ha Blockchain-y. Buzeru: https://www.netokracija.rs/sta-je-to-nft-token-183447
[Ipeysero 27. 8. 2024.

38 Buperu: https://www.dlapiper.com/en/insights/publications/2023/06/mica-tfr-the-two-
new-pillars-of-the-eu-cryptoassets-regulatory-framework ITpeyseto 27. 8. 2024.

39 Bugeru: Legal nodes, The EU Markets in Crypto-Assets (MiCA) Regulation Explained.
ITpeyseto 19. 8. 2024 https://legalnodes.com/article/mica-regulation-explained

40 Bupgern: Article 59. Regulation (EU) 2023/1114 of the European Parliament and of the
Council of 31 May 2023 on markets in crypto-assets, and amending Regulations (EU) No
1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937 (Text with
EEA relevance).

41 Bena kruea o kpunmo umosuHu caspxxu nH$oOpMaLuje o: MoHyhady UK Iy KOje TPaXKH
IIpHjeM Y TProBame; U3[aBaolly; oneparepy maardgopmMe 3a TProBamwe; MPOjeKTy KPUIITO
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HeMa M37,aBaolia, Kao IITO je Bitcoin, Gesa KHUra Kojy je MpUIpeMUo CyOjeKT
pa3MeHe MOpa Ca/IpXKaTH yIIo30pemhe O MOTeHIIMja IHUM PU3UIIMIMA TOT TOKeHa.
Y uumspy nomarama UsjaBaouMa 1 6epsama, MpeLU3UpPaHo je Kako 6u Oena
KEbHTa Tpebasio Ja usrneaa.+

5. [IpaBHa perynaTuBa gururtanHe uMmoBuHe y Peny6nunu Cp6uju

3axon o duzumannoj umoeunu PC# (y nacrasky: 3/IH) nmouyeo je ¢
IIPUMEeHOM 29. jyHa 2021. roguHe. 31U je konuenrtyanHo caudad MiCA-u.
OH perynuiue: dueumasnHe nojmMoge 13 CBOT IOMEHA (JUTrUTaTHA UMOBHHA,
BUPTYeJ/HA BaJlyTa, AUTUTA/IHU TOKeH), obagede uzdasanaya dueumanHe
UMOBUHe, JUIeHIINpambe Npyxcanayd ycayad TOBe3aHUX C JUTUTATHOM
umoBrHOM (y HactaBky: [1YIU), cnpeuasare 3noynompeba, HadaexcHocm
Komucuje 3a xapmuje 00 epedrnocmu (name: Komucuja) u Hapodre 6arke Cp6uje
(mame: HBC) u gpyro.+ Odpedbe 0802 3akoHa He npuMmetbyjy ce Ha: TPaHCaKILHje
C AUTUTATHOM UMOBHHOM y OKBHPY OTPaHHUYEHe MpeKe JINLA; T3B. pyJapemne
JUTHATalHEe UMOBHUHe"; N3jaBame e-HOBLA U IIPYy)Kakbe yC/Iyra NoBe3aHUX
C e-HOBIEM; K0 M Ha C/Iy4ajeBe MCK/by4YMBama OJ IPHMeHe OBOT 3aKOHaA y
CKJIaJly ca ofi/lyKaMa HaJ,30pHOT OpraHa.*¢

311 neduHMIIe UTUTATHY UMOBHHY, BUPTY€E/THE BaJyTe U JUTUTATHE
ToKkeHe.* /lueumanHa umoguHa, npema 3/11-y, o3HauaBa JUTUTAIHU 3aIIUC
BPeZHOCTH KOjU Ce MO)Ke ZUTHTAJIHO KYIIOBAaTH, IIPO/aBaTH, Pa3MembUBaTH
WJIV IIPEHOCUTH U KOjU Ce MOXKe KOPUCTUTH Kao CPeJiCTBO pa3MeHe UJIN Y CBPXY
ynarama (He yK/by4yje ZUTUTA/IHE 3aMKCe BayTa KOje CY 3aKOHCKO CPeCTBO
n1ahama 1 Jpyry GMHaHCHjCKy UMOBHHY Koja je ypeheHa Apyr1uM 3aKOHUMa,
ocuM Kaja je apyraquje ypeheno 3/11-om). [Ipema 3/11-y, supmyenrna eanyma
je BpcTa AUTrHWTa/lHe UMOBHHe KOjy HUje M3/ajia U 3a YHjy BPeJHOCT He
rapaHTyje 1eHTpasHa 6aHKa, HUTH JPYTH OPraH jaBHe BIACTH, KOja HUje

VIMOBUHE; TIOHY/[U JABHOCTU KPHUIITO CPE/CTBA UJIH IIPUjEMY y TPTOBathe; KPUIITO CPEAICTBY;
npaBuMa M 06aBe3aMa Be3aHMUM 3a KPUIITO CPe/ICTBO; OCHOBHO]j TEXHOJIOT HjH; PUBHLIIMA;
LITETHUM yTHLAjMa Ha XUBOTHY cpeanny (Article 6. Regulation (EU) 2023/1114 of the
European Parliament and of the Council of 31 May 2023 on markets in crypto-assets, and
amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/
EU and (EU) 2019/1937 (Text with EEA relevance).

42 Bupgeru: https://legalnodes.com/article/mica-regulation-explained IIpeyseTo 20. 8. 2024.
43 3akoH o gururanHoj umoBuHH, Ca. enacHux PC, 153/20.

44 Bupmerw:Yn. 1um2 3U.

45 Hmaouu uspygapeHe MMOBHHE MOT'y TOM MMOBHHOM C/I000ZHO pacIoiaraTy, 6ujio
xopuithewem ycayra I[TY/IH, y KoM c1y4ajy ce Ha Te UMaolie IpUMeYjy ogpende oBor
3aKOHa Koje ce O HOCe Ha KOPUCHUKe JUTHUTaIHe UMOBHHE, 6110 06aB/babeM TPaHCaKIHja
Ha OTLl TpyxuTy.

46 Buperu: Yn. 6 3[1U.

47 Buperu:Yn. 2, Cr. 1, Tau. 1-3 3U.

133



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

HY)KHO Be3aHa 3a 3aKOHCKO CpeAcTBO I1aharma 1 HeMa paBHU CTaTyC HOBLIA
WJIY BajlyTe, ajiy je pU3MUKA MM NMPAaBHA JIMIA IIPUXBATAjy Kao CPeICTBO
pasMeHe U MOXKe ce KyIIOBAaTH, IIPOJABAaTH, Pa3MeBUBATH, IPEHOCUTH U
YyBaTH e/IeKTPOHCKU. JueumanHu mokeH je fe¢prHMCAH Kao BpPCTa JUTUTaTHE
VIMOBHMHE KOja O3HayaBa OMJIO KOje HeMaTepHja/IHO MMOBHMHCKO IIPABO Koje
y BUrUTanHOj GOPMHU MpesCcTaB/ba jeJHO WU BHUILIE IPYTUX UMOBUHCKHX
npasa. [IpeTxonHO HaBejeHe BpCTe AUTHTAa/IHE IMOBHHE yBeJleHe Cy Y IIpaBo
Cp6uje npe 3/11-a, v To 3aKOHOM O CIIpeYaBalby Mpama HOBLA U GHUHAHCHpabha
tepopusma“*® (y HacTaBky Tekcta U 3CITHPT) 2017. rogune. O6Be3HULH, Y
cvmuciay 3CITH®T-a, jecy 1 mpykaoluu ycayra moBe3aHU C JUTUTATHOM
nmoBuHOM.* 3CITH®T ob6aBesyje [1YJM-a na: mpubaBba nojarake o CBUM
JIMIIMMA KOja y4eCTBYjYy Y TPaHCAKIMjU C JUTUTAJTHOM UMOBUHOM (MMeHa U
Ipe3rMeHa/Ha3WBH JIMIIA, ajipece/ceJUIITa, aJipeca JUTUTalHe UMOBUHe/
jeAMHCTBeHa O3HAaKa TPAHCAKI[Hje); JOCTaB/ba MOJATKE APYTUM MPY)KAOLHMa
ycJlyra yKOJIMKO y4ecCTBYjy Y HeKOj TPaHCaKIUjH; YyBa OBe MoJaTKe U [ja UX
JOCTaBH Ha 3aXTeB HAJAJIEXHOI opraHa.>® Y cay4ajy ga [1YU-y ve Gyay
IOCTaB/beHU TAaYHU U MOTHYHM nojgauu y cknagy ca 3CITHOT-om, o moxe
oa6uTH Uau 00yCTaBUTH U3BpILIEHe TPAaHCAKIHje, IYXKaH je 1a 0b6aBecTH
Ha/lJIe)XHU OPTaH O II0BpejaMa OBOTI 3aKOH, Ka0 U O IIOCTOjarby OCHOBA CyMibe
0 Ipamy HOBLA WK PUHAHCHUPawy TepopusMa.> Obasesa [1Y[H-a, npema
3CIMH®T-y u 3[11-y, na uaeHTUPUKYjY ML KOja YUeCTBYjY Y TPAaHCAKLIHjaMa
C ZUTUTATHOM MMOBHMHOM OZipakaBa HaMepy 3aKOHOJABIIA Jla peJH3ajHupa
OCHOBHE 0/]/INKe N3BOPHEe KPUIITO 3aje/IHHIIe a TO Cy: RHOHUMHOCT KOPUCHUKA
KPUIITO UMOBHHE U JelleHTpaau3anyja. Y [u/by CBeoOyXBaTHOT Peryaucama
BUPTYe/HUX BaJayTa U Apyre gurutanHe umosuHe, nopex 3JW1 u 3CITHOT,
yCBOjeHe Cy M MU3MeHe U JONyHe MOpeCcKrX 3aKOHA, Koje ce IPUMeYjy 0, 2021.
roJMHe.

Y cxmagy ca 3H, HBC je Haz30pHM OpraH y ey Koju ce OfHOCH Ha
BUPTYeJIHe BanyTe, JoK je KoMucuja 3a xapTuje o BpeZHOCTH HaiJIe)XHa 32
OJLTyYMBake U HafI30p Y Jle/Ty KOjH ce OJHOCH Ha JUTHUTaTHEe TOKeHe, Kao Uy
JeJTy KOjU ce OIHOCH Ha IMTUTA/THY UMOBUHY KoOja MMa 0J/IMKe GUHAHCHjCKUX
HHCcTpyMeHata. O60CTpaHa Ha/lIe)XHOCT OBUX MHCTUTYIIUja IIOCTOjU Y CIY4ajy
KaJja KOHKpeTHa JAUTrdTajllHa UMOBHMHA MMa KapaKTepPUCTHUKe U BUPTYyejIHe
BaJIyTe W JUTHTAIHOT TOKeHa.>* CBa rmiahama, y AMHapUMa U JeBU3aMa, Y
Be3H Ca TpaHCaKI{jaMa C AUTUTAJTHOM UMOBUHOM 00aBJ/bajy Ce y CKIAAy C

48 Ca. enacnux PC,113/17, 91/19, 153/20 1 92/23.
49 Y. 4, Cr. 1, Tau. 17 3CTTHOT.

50 Bugerwn: Y. 15a u 156 3CITHOT.

51 Buperu: Y. 158 3CITHPT.

52 Bugerwn: Y. 10 n11 3/1U.
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IpoIKCcHMa KojuMa ce ypel)yjy niaTHe yciyre, 0fJHOCHO /IeBU3HO [IOCJIOBake.>3
OBHM 3aKOHOM Cy peryJrcaHe v 3abpaHe (1 U3y3eLH) MOCe0Baba JUTUTATHE
VIMOBHHE M IIPY)Kaba yCJIyTa MOBe3aHMX C JUTMTaTHOM HMOBUHOM, Koje ce, TIpe
cBera, oAHOCe Ha $MHAHCHjCKe MHCTUTYLHje o Haz3opom HEC 54 3a6pane
ce OZHOCe U Ha II0CJIOBakbe NIPAaBHUX JIMLA U IIpe/ly3eTHUKA, Y CMHUCITY fia ce
BHUpTYeJIHe BaJIyTe He MOTY YHOCHTH Kao YJIOT y IPUBpPeHO APYLITBO, JOK Ce
Kao YJI031 MOT'Y KOPUCTUTH AUTUTAIHU TOKEHH KOjU Ce He O HOCe Ha IIPy)Kambe
yCI/Iyra WM U3BpIIeke pajia, U3y3eTHO, YIO3U Y OPTAaYKO ¥ KOMaHAUTHO
IPYLUITBO MOTY OUTH y JUTUTATHUM TOKEHMMA KOjU Ce OJHOCe Ha MpYKatbe
yCTyTa Wiy usBpllee paja.ss 31U neraspHO perynuiie n3zaBame JUTUTATHE
VMMOBHHE, YK/by4yjyhu 06aBe3y o6jaB/brBama 6eor Manupa, Kao U CeKyHAapHO
TproBame AUrutaaHoM umosuHoM. ITY/IV-u Mopajy UCITyHUTH CTpOTe yca0Be
3a 06aBJ/bare OBe [e/IATHOCTH, KOjU Ce OJHOCe Ha: MUHMUMAJ/THU KallUTaJl,
[03BOJIe, [0OMjarbe CarJlaCHOCTH Ha M300p YaHA yrpaBe U PyKOBOJHOLQ,
Ka/IpPOBCKY M OPraHM3aLMOHY OCIOCOO/bEHOCT U TEXHUYKY OIPEM/bEHOCT.>®
Ocum npyxama ycayra 36or kojux ce ocHuBa, [1YJU je ay)xaH aa npesysuma
pajibe U Mepe 3a ClIpeyaBarbe U OTKPHBakbe Npakkha HOBLA U GUHAHCHPaba
Tepopusma nponucane 3CITH®T-oM, KOHKpeTHO, AyXKaH je fa yCIIOCTaBU
MOC/IOBHU OJJHOC Ca CBAKUM KOPUCHUKOM AUTUTATHE UMOBHHE U [Ia YTBphyje u
IIpoBepaBa UAEHTUTET KOPUCHHUKA ZUTUTATHE NMOBUHE, OCUM y CJTy4ajeBUMa
yrBphenum 3CITHDPT-om.57

MYV uma o6GaBe3y [Ja HajMame geceT TOAWHA YyBa MOZATKE O
TpaHCcaKIMjamMa Koje je U3BPIINO, YK/bYy4Yyjyhu U MoJaTKe 0 KOPUCHULIMMA
nuruTanHe umoBuHe.>® PerynucaHna je u o6aBsesa [1Y/IM-a za HBEC mocTtaBma
JeTasbHe MOJATKe O MPAaBHUM JIMI[MMA U TPeJy3eTHULUMA (He ¥ 0 QU3UYKUM
JIMLMIMA) KOjU CYy KOPHCHHULIM BUPTyeTHHUX BanayTa.”® OBOM ozapendom ce
omoryhaBa ngenTudukanmja nmManama KpUITo BaayTa CBaKu MyT Kaja OHU
KOpHCTe HeKy ofi ycyra perucrpoBanux [1Y/HM-a. 3akoHoaBal je perynucao
1 06aBe3y UMasiaia BAPTYeTHUX BayTa, CAMO MIPABHUX JIULA U TIPely3e THUKA
ca cegumteM y PC, Koju HHUCY KOPUCTU/IN yC/IyTe IOBe3aHe ¢ BUPTYeTHUM
BaJjIlyTaMa Kol peruCTpOBaHHUX IIpy’Kanaua ycayra, fa HBC gocraBe usBeurraje
ca mojanyMa O BUXOBUM BHUPTyeIHUM BanyTama.®® Ha oBaj Haumu HBEC

53 Bugern: Y. 12 3JHU.

54 Bugern: Y. 13 3[1M.

55 Bugeru: Y. 14 3.

56 Buperu: Y. 52-68 3/11.
57 Bupgetu: Y. 75 3.

58 Buperu: Yn. 84 3JU.

59 Bugeru: Y. 85, Cr.13HU.
60 Buperu: Y. 85, Ct.3 3/1U.
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dopmupa jesUHCTBEHY, €JIeKTPOHCKY 6a3y rmojaTaka cBUX (0CUM PU3MYKHUX
JINL]A) MMaJjlalia BUPTYenHUX BanyTa y CpOuju, y3 HalmoMeHy Ja MOZanu
Y3 OBe eBHJeHIMje HUCY jaBHO AocTynHU Beh ce Tperupajy Kao mocioBHa
TajHa.” [NogHouiewe usBewrtaja HEC Bpuin ce orBapameM KOPUCHUYKOT
Hasora Ha noprany HBC®. 3/I1 nponucyje mnpoka orahewa Hag3opHHUX
opraHa, yk/pyuyjyhu mepe v ka3He 3a moBpey oBor 3akoHa. Hapzop ce Bpuiu
Hap [TYJIW-umMa, n3gaBaonuMa JUTHTAIHe UMOBHUHE, Kao U JIULIMMA KOja
jecy Wiy cy Oujia MMaony AUTUTATHE UMOBUHE.® Y meTasbe OBOr Haj30pa
Ka0 4 NOPEeCKOr TpeTMaHa JUTHTa/IHe UMOBHHE He MOXXEMO Y/Ia3uTH 360r
OTpaHUYeHOr 0OMMa OBOT paja.

Ha kpajy, jour jenHoM anoctpodupamo npobieM MMIJIEMeHTAalHje
peryiaTuBe O JUTMTATHOj MUMOBUHHU, U3 CBUX Pa3/IoTa HaBeIeHUX Y OBOM PaAy.
Haj6o/by moTBpAy OBe KOHCTaTallMje peAcTaB/ba npuMena gomaher 3/1H-a.
[Jox fomaha nmuua y Be TMKOM 06MMY HOC/TYjy AUTUTATHOM UMOBUHOM U KPUIITO
BaJyTama, JOCaZallba MpaKca Ap)KaBHUX opraHa y cipoBohewy 3/1U-a je
ckpoMmHa. [lo ganac, Komucuja 3a xapTuje o BpeJHOCTH je perucTpoBaJjia cBera
dea npyxcaoya ycay2a noge3aHux ¢ Qu2umaaHum mokeHuma u odobpuna 5 beaux
nanupa®4, nok je HapogHa 6anka Cp6uje uzzana dee do3eosie npyxcaoyuma
yCaly2a noge3aHux ¢ 6UpmyeaHuUM 8anymamass.

6. 3ak/pyYHa pa3MaTpama

EBporcka arednuja 3a 6ankapcrso (EBA) u EBporicka arenuuja 3a
xaptwje oz BpegHocTh v TpxkuiiTa (ECMA) o6jaBusie ¢y y CBOjuM U3BeIITajuMa’
2019. TOAVHE Ja Ce CaMO Je0 KPUIITO aKTHBe MOXXe KBaTU(PUKOBATH Kao
$MHAHCHjCKU UHCTPYMeHT npema JJupekTusu 2014/65/ EY o Tpxxumrnma
$UHAHCHjCKUX MHCTPYMeHaTa®’, MM Kao e-HOBaL, peMa JJUpeKTHUBHY 2009/110

61 Bupgeru: Y. 85, Ct. 4—7 nun. 87 3.

62 https://dataexchange.nbs.rs/WebSite [Ipeysero: 2. 12. 2024.

63 Bugeru: Y. 123-139 3[1U.

64 https://www.sec.gov.rs/index.php/sr/cnyx6enu-peructpu/perucrap [Ipeyseto 17. 10.
2024.

65 https://www.nbs.rs/sr_RS/ciljevi-i-funkcije/nadzor-nad-finansijskim-institucijama/
digital-imo/reg_di/ ITpeyseTo 17. 10. 2024.

66 https://www.esma.europa.eu/sites/default/files/library/esmaso0-157-1391_crypto_advice.
pdf u
https://www.eba.europa.eu/sites/default/files/documents/10180/2545547/67493daa-85a8-
4429-aag1-e9ased880684/EBA%20Report%200n%2ocrypto%2oassets.pdf Ilpeysero 26.
11. 2024.

67 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0065 IIpeysero
26.11. 2024.

136



Jb. Huxonuh | cTp. 121-142

0 MHCTUTYyLMjaMa e-HOBLA®®. YumeHuna ga je y To Bpeme Behuna xpunro
MMOBHHe 6HJIa HeperyIrcaHa eBPOIICKUM IPOMKMcaMa U Ja HUCY MOCTojana
ycarjalleHa IpaByJjia Ha eBPOIICKOM HHUBOY O KPHUIITO MMOBHUHH, YaK HU Y
o6/1acTu cripeyaBarba Mparba HOBLA®, OBeIA je 0 CBe0OyXBAaTHOT MPABHOT
peryimucama JUruTajaHe UMoBuHe ycBajatbeM MiCA-e 2023. roguHe. Ocum
y EY u gpyru 3akoHOZaBLIM Cy CXBaTHMJ/IM BaXHOCT MPABHOT peryincama
O6pojHe a Hepery/JMcaHe AUTUTAa/THE UMOBHHe. Y OBOM pajly YKasaau CMO
Ha M3a30Be MOBe3aHe C IPaBHUM HOPMUpPAalbeM JUTUTaTHe UMOBHHE, KOjU
ce Ipe cBera OAHOCE HAa HEIPELM3HO IPaBHO AepUHHCAE JUTHTANIHE
MMOBHHE, LITO Jaje INPOKa oBiaurhewa Hagle)XXHUM HaI30PHUM TeIuMa’™,
JJOK KOPHCHHKe IUTUTa/IHe UMOBHUHE JOBOJHU Y IUJIEMY O BBUXOBUM IIPAaBHUM
ob6aBe3ama. C/I0)KEHOCT TyMaderma U UMIUJIEMEHTalje MpaBa O JUTHUTATHOj
MMOBHMHH O/Ipa)kaBa KOMILJIEKCAH OIHOC IIpaBa U AUTUTA/IHUX TEXHOJIOTHja.
CBecHU YWIbeHHIIE [Ja Ce KPHUIITO CBET He3ayCTaB/bUBO MHOBHpPA Y BUAY
HOBHUX TeXHOJIOIIKUX pelleka U JUIHTaJTHUX IPOU3BOAA, 3aKOHOJABLU
yomuuTeHO AedHUHUINY JUTUTATHY UMOBUHY, 43ajyhu guckpenioHo mpaBo
HaJJIeXXKHUM TeJIMMa Jia IIPUMelbyjy Npoluce Ha KOHKPeTHAa AUTHTalHa
peiema. [IpoMoBrcaHa ¢ 1ubeM na 06e36equ CTAOUITHOCT TPXKHUIITA U
3alITUTH KOPUCHUKEe AUTUTAa/THe MMOBHHE, aKTye/IHa IIpaBHa peryjaaTyuBa
CTBapa HEM3BECHOCT KO/ TPUIIAHUKA KPUIITO 3ajeJHH1Ie y Be3U ca IPaBHUM
TPEeTMAaHOM HHXOBEe AUTUTAa/THE UMOBHHe. MI3BOpHA KPUINITO MHIYCTPH]a,
KOja je AW3ajHUPAHA U PYHIMOHUIIE IO CBOjUM MPAaBUIMMA KOja aHOHUMHU
KOPHCHHUIIM IIPUXBATajy C IIOBepemeM, CyoUueHa je ca IPaBHUM 3aXTeBUMa
KOj¥ O pa3yMeBajy jaBHOCT yUeCHHKA U BbUXOBUX aKTHUBHOCTH Kao U HaJ30p
JIPXKaBHUX HHCTUTYLIHWjA.

HajuzazoBHuje o6mactu mpaBHoOr perynucama ynHe DeFi cucremu, koju
$YHKLMOHMIY HE3aBUCHO Of, ITpaBa. [IpaBHO HOpMUPpae CBUX CerMeHarta
DeFi-a nemoryhe je 6e3 HapyllaBama [geleHTPAaIU3alHje KAao HHUXOBE
ocHoBe. /lururanHe TexHosoruje, Kkoje kpeupajy DeFi cucteme, omoryhasajy
nporpamMepuma ia [1u3ajHUPajy copTBepe KOjy MPYIKAjy TPAHCAKIIU)CKE YCIYTe,

68 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009Lo110 IIpey3eTo
26.11. 2024.

69 TpaHcpepu KPUIITO UMOBHHE HUCY OVJIH YKJbyYeHU Yy e tokpyT Ypente (EY) 2015/847
o nHdopMaLMjaMa Koje npare TpaHchepe cpeicTaBa.

70 Tlpema EY perynatuBu, Haj1e)XHU OpraHy MMajy oBnalrhema ja HaArae1ajy U3gaBae,
jaBHY MOHYy ¥ IPHjeM KPUIITO KMOBHHE Y TproBame. Ta oBnaurherma yKbydyjy CycrieH3ujy
v 3abpaHy MOHYZe WM MPUjeM Y TPrOBUHY KPHUIITO UMOBHHE HJIH MPY)Kake ycayra
KPUIITO IMOBHHE, Ka0 M KOHTPOJTY KpIlieba IPaBrIa 0 3/10ynoTpe6u Tpxxuiuta. HagnexxHu
opraHu, Takohe, nMajy onamrheme fa M3peKHy Ka3He M3[AaBaOLMMa, MOHyhauruma niu
ocobaMa Koje Tpajke MPUCTYII 3a TProBamwe Kpunto umosuHoM (Bugertu: TITLE VII,
COMPETENT AUTHORITIES, EBA AND ESMA, MiCA).
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3amemyjyhu 3BaHnyHe nHCTUTYIMje. HeasekBaTHO paBHO peryaucame DeFi-a
MO)Xe YTPO3UTH NPEeJHOCTH U Jla/be NHOBHpame JUTHUTATHUX TeXHOJIOTHja,
MOJKEe CMaWbUTH KOHKYPEHTHOCT MHOBAaTHBHUX JUTHUTATHUX TPXKHUILTA, C APyTe
CTpaHe, He MOXXe ce 3aHeMapHUTH 3Havaj 3alITUTe KOPUCHUKA U OYyBame
MoOHeTapHe cTabunHocTH. JlogaTH M3a30B MPaBy YMHU YUIHEHHUIIA A Cy
TPaHCaKIMje KPUIITO UMOBUHOM MpeKorpaHnyHe. 360r TOora je KOpUCTaH
MehyHaposHM KOHCEH3yC O OCHOBHUM CTaHJapAHUMa TpeTMaHa KPHUIITO
MMOBHHE U yCJ/IyTa MOBe3aHUX C IOM, Kao U 3ajeJHUYKH paj MeljyHapogHHUX
opranusauwmja u tesa nmomnyt: Ox6opa 3a puHaHcujcky ctabunHoct (Financial
Stability Board - FSB)7, Bazeickor komuTeTa 3a 6aHKapCKy cymepsusnjy (Basel
Committee on Banking Supervision — BCBS)7 u Pagte rpyre 3a puHaHCHjCKY
axuujy (Financial Action Task Force — FATF)7.

Ha xpajy moxxemo pehu ga cy CA/l, EY u Cpbuja yuunuie Hanpesax y
IpolLecy MpaBHOT HOPMHUPAKkA [0 cafia HeperyarncaHe ZUTUTA/IHe UMOBUHE.
M3a30B Koju OCTaje jecTe MMILJIeMeHTall4ja IpaBa, y CMUC/IY TyMadyema
YOIIITEHUX MPAaBHUX JePUHUIIMja U TOCTYNakkha HaJIE)KHUX TeJIa y BE3H C TUM,
Ka0 ¥ Ip0o06JieM TepUTOPHjaTHe IPUMeHe IIPaBa MI0Be3aH ca IPeKOrPAaHUYHUM
KapaKTepoM AUTUTATHUX TpaHcakuuja. ,DeFi npojekTu nmajy TeHgeHuujy
Ja MOTNaJajy oA MHOTe pa3/IM4YMTe Ap)KaBHE CcaBe3He/HalMOHAa/lTHe U
pervoHajiHe peXXuMe JTULeHLIHpakba U HaZ30pa“, pa3IMYUTa HalMOHAIHA
MpaBHA pellierba O JUTHUTATHOj UMOBUHU MOTY OTPAHUYUTH HEKe MPeHOCTH
DeFi-a a mpaBo Mory y4uHUTH Mame epukacuuMm (Zetzsche et al. 2020: 193).
[TpaBHa o6aBe3a mpyjkajala ycayra MoBe3aHUX C ZUTHTATHOM NMOBUHOM,
[1a ce PervucTpyjy ¥ uZeHTUPpUKYjy TULA KOja Y4eCTBYjy Y TPaHCaKIIHjama C
JAUTUTaTHOM UMOBHHOM, Ka0 ¥ 00aBe3a BJIaCHUKA [Ja IpYjaBe CBOjy JUTUTATHY
MMOBHHY [IOKa3yje HaMepy 3aKOHO/laBalia /la peJu3ajHUPAjy OCHOBHE Ol IMKe
M3BOPHE KPHUIITO 3ajeJHHIEe & TO Cy: AaHOHHMMHOCT KOPHCHHKA KPHUIITO
UMOBHHE U JelieHTpanu3anuja. KoHLenT gelneHTpaain30BaHUX TEXHOJIOIHja
Y 10ojeiHe MpaBHe ofpende, y CBAa TPU NPaBHA OKBUPA HaBeJeHA Yy OBOM
pany, CA, EY u Cp6uju, octaBbajy nojegune cermente DeFi-a n3BaH mpaga.
AnanusupaHa mpaBHA pellerba oMoryhaBajy Hag/e)XHUM HALMOHATHUM
TenuMa PpyHKIMOHAIHY KOHTPOIY HaJ 3Ha4YajHUM [eJIOM KPUIITO TPXKHUIIA,
UMIlIeMeHTalnuja npasa, mehjyTum, omoryhaBa ¢pekcMGHUIHO TyMadere

71 Bugetu: https://www.fsb.org/ Ilpeysero 26. 11. 2024.

72 BCBSje rnaBHu KpeaTop rio6aTHUX CTAaHJAPAA 32 peryTucame GaHaKa U MpeicTaB/ba
dopyM 3a pefloBHY capajiy Y IUTamUMa OaHKapcKe cynepBusyje. theHux 45 uiaHosa
4YKHe [eHTpaiHe 6aHKe M GAHKAPCKU CyTnepBU30pH U3 28 jypucaukuuja. Bugeru: https://
www.bis.org/bcbs/index.htm Ilpeysero 26. 11. 2024.

73 FATF ucrpaxyje kako ce mepe HoBal 1 GUHAHCHPA TEPOPH3aM, TIPOMOBHILIE IT06aTHe
craHzapge 3a y61akaBame pU3HKa U MPOLEyje 1a U 3eMJ/be IIpesy3nuMajy epuracHe
Mmepe. Bugeru: https://www.fatf-gafi.org/en/home.html Ipeysero 26. 1. 2024.
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YCKJIanEHO Ca HAaIMOHA/IHUM IIOJIMTHUKAaMa O INTOXXe/bHOCTH pa3B0ja HniIin
OrpaHUYaBakby l'IOje,ZLI/IHI/IX AUTHUTA/THUX CerMeHaTa.
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BASIC PROBLEMS IN LEGAL REGULATION OF DIGITAL
ASSETS: EXAMPLES IN THE USA, EU, AND SERBIA

Summary

Modern financial technologies (Financial Technologies, FinTech) have im-
proved traditional finance, while concurrently building a fundamentally new
financial alternative. The application of FinTech has created digital financial
products that are legally regulated but many crypto products still remain outside
the law. The cryptocurrency market is a digital decentralized system that operates
according to its own rules that users voluntarily accept, using personalized digital
transactions. The application of FinTech in banking is a legal activity of banks
aimed at strengthening competitive advantages in providing financial services,
whereas central banks may require from commercial banks to upgrade or improve
part of their digital technologies. In contrast, Blockchain technology has created
a digital financial alternative which allows individuals to directly manage their
digital wallets via phones and computers, without centralized control and outside
of banking systems, by using the Internet and sharing original digital records
among networked users worldwide. In the initial period, Blockchain technology
generated resistance and was ignored by state regulatory bodies. The process of
legal regulation of digital products and markets which were created on the basis
of Blockchain and other digital technologies began after several years of actual
Blockchain technology application.

The subject matter of analysis in this paper is the legal requlation of already
developed and widely used digital markets and assets, with specific reference to the
legal solutions in the USA, the EU, and Serbia. The challenges of legal regulation
of digital assets are numerous, ranging from insufficient knowledge of digital
technologies to the unfeasibility of norming the decentralized digital segments.
Thus, it is essential for the creators of law and the persons who apply the law to
have the basic knowledge of modern digital technologies.

Keywords: digital technologies, digital assets, decentralized finance, legal
regulation, challenges.

142



UDK: 351.778.5(497.11)(094.5) MPEIJIEHU Paz npumibeH: 28.03.2025.

HAYYHU PATL

UDK: 347.238.3+502.131.1 Pag npuxsahen: 16.04.2025.

JAp Mupocaae /lazuh,

PedoeHu npogecop,

Ilpasnu pakynmem, YHusepsumem y Huwry,
Peny6auxa Cpbuja

DOI: 10.5937/zrpfni-57855

HMIT/IEMEHTAIIHJA 3AKOHA O
CTAHOBABY PEIIYB/IUKE CPFHJE U
HAYEJIO OAPXHBOI CTAHOBAHA™
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VYBox

CraHoBamse y craMGeHUM 3rpajiaMa je Haj3acTy/beHHju 0GIUK Haceba
y Peny6aunu Cpbuju, moceGHO y rpafioBUMa Koju oOyxBaTajy BehuHCcKkuU
Je0 CTAHOBHUIITBA. YIIpaB/bakhe U Ofip)KaBame 3rpaja 3acjayxyje noceGHy
MaXKby APYLITBA Kako 6u ce rpahaHnma 06e36ea110 OPKUBO CTAHOBAKE
Y CKJIaZly ca €BPOIICKUM CTAaHJAAPJOM y HOI/Iefy AOCTYHNHOCTH, KBAJTUTET],
MPUCTYNAYHOCTH CTAHOBHULITBY Ca MOCEOHUM MOTpebGamMa, €KOMOIIKUX
CTaHZAPJA, eHepreTcke epUKACHOCTH UT/,. 3aTO je, Ipe AeceTak roguHa JoOHeT
3aKoH 0 CTaHOBaY U Ofip)KaBawy 3rpaza Permy6nuke Cpouje' (game: 3CO),
Koju objeuibyje u ycknaljyje Matepujy panuje cagpikaHy y BUILe MOCeOGHUX
3aKOHa?, LITO je cTBapasio mpobyeMe y mprMeHHU. 3aKOH je OCTaBUO GpojHe
1j1/beBe, aJI Kao FeHepaHU LI1Jb je 03HA4Y€HO OCTBaperhe Hauesla OfipXKUBOT
pa3Boja CTaHOBamA.

Ozp)xuBu pa3Boj CTaHOBama oOyxBara Kako yHampehemwe yciosa
cTaHoBama rpalhaHa u ouyBamwe u yHanpehemwe BpegHocTH cTambeHor poHpa
(yHanpeheme eHeprercke epUKaCHOCTH U XUBOTHE CpeJHHE CMambemheM
HEraTUBHUX yTHIIAja HA )XUBOTHY CPEJUHY, TAKO U OJPXKaBathe U yIIPaB/batbe
y CBUM 3rpajama (ctambeHHUM, cTaMOeHO-TI0CIOBHUM, TIOCJIOBHUM, 3rpaZama
jaBHe HaMeHe U 3rpajiama Koje Cy MporaileHe 33 KyJATyPHO Z06GPO) y LHbY
CcTBapama ycsioBa 3a QyHKIMOHAMHO U 6e36elHO CTaHOBae, OJHOCHO
CUTYPHOCT 3rpajie U eHe okonune (4. 2 3CO).

3aKoH je Tpebao ga ypeau kopuinhermwe u ofp)kaBame 3rpaja Ha HAUUH
KaKo G ce OTKJIOHHJIU OpOjHH po6ieMu Kako Melyy camum cTtaHaprma, Tako
U mpemMa Tpehum nuuMa, a moceGHO MpeMa JIOKaIHOj CaMOYyTIPaBH, aiu U
CTBOpeE YCJIOBH 3a peanusaliyjy MpUHIKIIA ,,0PXXUBOT cTaHOBamwa“. KipyuHe
HoBuHe 3CO Guite cy y morefy peryincama craryca crambeHe 3ajeJHULIE;
OZp)XKaBamba M yIpaB/bama 3rpaZoM (ycrmocTaBbama MOryhHOCTH aHTa)X0OBaba
podecruoHaHOT YIIPABHUKA); pery/Ircarme HAa4MHA OJJIy4YNBatha; O4yBama
crambeHor $oHJIA; jayarbe yiore JIOKaJiHE CaMOYIpaBe Yy peanu3anuju
MPUHIUTIA OAPKUBOT CTAaHOBAakha, COLMjATHOT CTaHOBawa UTH. [locebHO je

1 «Ci. rmacauk PC», 6p. 104/2016.

2 Crynamewm Ha cHary 3CO (4. 157), npecTajy na Baxke 3akoH o craHoBawy (“CiayxGenu
rnacuuk PC”, 6p. 50/92, 76/92, 84/92 - victipaBKa, 33/93, 53/93, 67/93, 46/94, 47/94 - ©CTpaBKa,
48/94, 44/95 — Op. 3aKOH, 49/95, 16/97, 46/98, 26/01, 101/05 - Ap. 3aKOH U 99/11), OCUM
ozxpenaba |t 16. 1o 28, 4. 34. 10 38, UII. 452 U 4506, Kao 1 ofpede 9. 32. Koja IIpecTaje ga
BaKH 110 MCTEKY [iBe TOJMHE Off JaHa CTyTakba Ha CHATy OBOT 3aKOHA; 3aKOH O O PIXKaBamby
cram6Genux 3rpaga (“Ci. rnacauk PC”, 6p. 44/95, 46/98 u 1/2001 - ognyka YCPC) u 3akon
o couujanuom cranoBamy (“Cayx6enu rnacauk PC”, 6p. 72/2009 07,3.9.2009. rog). 3aKoH
o cTaHoBamy. Takohe, mpecTasio je u Bakere Ypeznbe o pelaBamwy craMGeHUX MOTpeba
n3abpaHuX, MOCTAB/HEHUX U 3AMOC/IEHUX JTULA KOJ KOPUCHUKA CPEJCTaBa Y APXKaBHO]
cBojunu (“Cnyx6enu rmacuuk PC”, 6p. 102/10  117/12 - YC), ocum ozpenaba 4. 41. 10 43.
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3HA4ajHO Ja je OP)XMBU Pa3Boj CTaHOBaMba MPOrjalleH jaBHUM UHTepecoM,
LITO MTOZAPAa3yMeBa Jja ce Y Ofp)KaBamy CTaMOeHHUX 3rpaja YK/byuyje Jp)KaBa
(Pery61viKa, MOKpajHHa U je AMHULE IOKaTHe camoyTipaBe). OBO yK/byuHBamwe
He 3HaYU caMo 00aBe3y JOHOIIekha CTPATEeLIKUX JOKyMeHaTa 3a cripoBoheme
crambene nonuTrKe, Beh 1 06aBe3y o6e36ehuBama GyieTcKUX cpecTana 3a
cypuHaHcupamwe yrBpheHnx o6aBesa.

Houowemem 3CO je HampaB/beH 3HAYajaH UCKOPAK Ka 06e36ehnBamy
3aKOHCKHX yCJ/IOBa 3a pellaBaie BUIIEAEeHUjCKUX pobieMa y 061acTu
CTaHOBAamA, a N0CceOHO y PyHKLMOHNCAlby CUCTEMA YIIpaB/batba U OJPXKaBabha
ctambeHuM 3rpasama. CBakako, pelleme npobieMa HUKAaZa HHje CaMo
y IPOMEeHM 3aKOHOZABCTBa, Beh, Mpe cBera, y HAUMHY U JOCIEAHOCTHU KO,
werose npuMmeHe. KakBu cy pesyataTu npruMeHe oBor 3akoHa? /la u je nusb
,OIPXKMBOT CTAHOBakba"“ OBUM 3aKOHOM I10CTA0 peaHuju? Jla i1 je HEONXOAHO
JOHOIIehe HOBOT 3aKOHA MJ/IH U3MeHe IojeUHUX peliewna? /leceToroguima
IIpUMeHa je IIpaBO BpeMe [a ce OCBPHEMO Ha peasiM3alyjy U HallPpaBUMO
perpocnekTuBy npuMeHe 3CO u weroB epeKaT Ha OAPKUBOCT CTAHOBakbA U
ctamwe 3rpaga y PC, anu u npuinka 3a yKkasuBamwe Ha pobyieMe U noTpebe
pedopme 3akoHOzaBcTBa. Y TOM cMmuy, noce6Ho he Ham y ¢pokycy 6utu
pellleba U3 HOBOT 3aKOHA O yIIpaB/balby U OZpXKaBamwy 3rpaja® Pemybinke
Xpsarcke (y gasem texcry: 30@) Koju je CTynHO Ha CHAry 1. 1. 2025. TOJUHE.
AHanu3y yCIelIHOCTH OCTBapHBamwa IpoksaMmoBanux numbea 3CO hemo
carseaTy Kpo3 peanan3aliijy K/byYHUX HOBHHA KOje je 3aKOHOJaBall UMao
y BUAY Kao oAnyuyjyhux 3a ycrocraBbamwe OpP)XXUBOT CTaHOBama. To cy,
Ipe cBera, epUKACHOCT pellerka y Morjesy CTaTyca 3rpaje; ynpaB/bame U
O p)KaBarbe CTaMOEHUM 3rPafiaMa; ONPaBAAHOCT POMEbEHE Y/IOoTe JIOKaTHe
caMOyTIpaBe U FbeH CTBAapHU JOIIPUHOC OJP)XMBOM CTaHOBamy. OBO Cy OCHOBHA
IHTama KojuMa ce 6aBUMO y pagy.

1. CTaryc, ynmpaB/bame U Ofp)KaBame CTaMOeHUM 3rpajama

[TpaBuia ynpaB/pama cTaMOeHUM 3rpajama Tpeba fa caZpike TaKBa
IIpaBHa pellema Koja he omoryhuru fa BracHUIM pa3IMyUTOr MEHTAIUTETA
pasyMmejy 3rpajy Kao 3ajeJHUYKH ,OpraHusam‘ Koju Hehe PpyHKIHOHUCATH
axko HeMa MelhjycoGHOr pasymeBama, TonepaHiuje U JoOpUX MelhybyacKUX
YU KOMIIHMjCKUX ofHOoca. [Ipesnasak ca APyWITBEHUX CTAHOBAa KAO OCHOBE
KOJIEKTUBHOT' ¥ IPUJIMYHO HEOATOBOPHOT 0G/IMKA CTAHOBAka, HA IIPUBATHY
CBOjUHY (MCKJbYYHUBY, CYCBOjUHY U 3ajeIHUYKY €TaXKHY CBOjUHY), 3aXT€BAO
je cTBaparbe je/lHe HOBe KY/IType CTAaHOBama, IITO je Mopasio 6utu npaheno
HOBHM IPOIMCHMA U ja4abeM OATOBOPHOCTH 32 O P)KaBake KaKo MoceGHHUX,
TAKO U 3ajeIHUYKUX Jle/I0Ba 3rpaje.

3 ,Narodne novine“ Republike Hrvatske, 6p. 152, 2024.
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OgnprxaBame 3rpaja je cBeoOyxBaTaH 110jaM KOjH oA pasyMeBa 00aB/bambe
coXkeHUX nocsioBa Koju he omoryhutu He camo oaprkaBame ynctohe 3rpazge,
Beh u 6e36emgHOCT M GYHKIMOHATHOCT 3rpaje. To 3axTeBa KOHCTAHTHO
oAp)XaBamwe AUPTOBA, CUCTEMA MPOTHUBIIO)KAapHE 3aLITHUTe, MHTePPOHA,
oCBeT/bema, 00e36eheme LA 0/ eBeHTya /IHe ONMACHOCTH Of, LITETe UTH,
CBe TO mpeBa3nIa3y JOMEH HeKaJallbUX MpeceJHUKA CKYMUITHHA CTaHapa
KOjU Cce HaW3MEHHYHO MeHajy M 3axTeBa OJArOBOPHO M NpodecroHaTHO
ympaB/bate CTaMOEHOM 3ajeTHUILIOM Kao MPABHUM JIMIEM KOje UMa CBOj
moceGHU CyOjeKTUBUTET U OJTOBOPHOCT.

CrambeHa 3ajeJHULIA CTHUYe CBOjCTBO MPABHOT JIMLIA HEMOCPELHO IO
3aKOoHY (Y MOMEHTY Ka/ia HajMabe /IBa INLA IIOCTAHY BJIACHUIIH [Ba MOoceOHa
JieJ1a), He3aBUCHO of ymuca y Perucrap crambGene 3ajeguuue (wr. 16 3CO).
Perucrap crambeHe 3ajeJHuLe je eleKTPOHCKA jaBHA 6a3a Mojaraka, Kojy
BOJM JIOKAJIHa CaMOYyIIpaBa IIpeMa CBOjOj TEPUTOPHjaIHOj HaJIeXKHOCTH
(un. 18 3CO). IMopepn Peructpa, popmupa ce v JefMHCTBEHA €BUIEHIIN]A,
Kao LIeHTPAJIHA, jaBHA, e/IeKTPOHCKa 6asa mojaTaka y Kojoj cy objequmeHU
nojay o craMOeHUM 3aje/IHMIIAMa U3 CBUX perucrapa Ha repuropuju Cpouje.
Waentuter ctambene 3ajeguuiie ce oapehyje mocsioBHuM nmeHom (M3mgaje ra
Peny6im4uky 3aBOZ 3a CTAaTHUCTHKY), @ f06Hja U MOPeCKH UAEHTUPUKALMOHN
6poj (IT1B - u3zaje ra mopecka ynpasa). HoBu XpBaTCKH 3aKOH Ha3WB pellaBa
jeLHOCTaBHMje — HAa3UB ,3ajeJHHUIle CYBAacHUKaA je ,3rpaja‘ y3 HaBoheme
azpece ceguIITa’, @ CTAaTyC MPABHOT JIMIA Ce€ CTHUYe MOMEHTOM YITHCA Y
Perucrap 3ajesuuie cyBnacHuka (41. 8 30T), ITo cy mprxBaT/bHUBA pellerba.

CrambeHa 3ajeJHULIA Kao Cy0jeKT y mpaBy (MpaBHO /HIE) MOCTaje
Hocuar, ogpehennx mpaBa, o6aBesa U 0AroBOPHOCTH (MpaBHA, MOCTOBHA U
JeTUKTHA CIIOCOOHOCT), ¥ TO He CaMO y ITOC/IOBMMA KOjH Ce TUYY OAp)XKaBama 1
Kopuirhera 3rpase, Beh 1 y mpaBHOM IIPOMETY. Je IUHCTBEHY eBUAEeHIHjY BOLU
Peny6nuuku reonercku 3aBog. Ha teputopuju Cpbuje je o mapta Mecena
2025 rojuHe yKyIyHO PErUCTPOBAHO MPEKO 55988 cTaMOeHUX 3ajeHULIA%.
CraHOBame y CBUM TUM CTaMOGeHHUM 3rpajama Tpeba ga Oyhe OApKHUBO U
OJrOBOPHO.

CrambeHy 3ajeJHULY YWHE CBY BJIACHULY MOCEOHMX AetoBa. [1o HoBoM
XPBaTCKOM 3aKOHOZIABCTBY, YCTAaHOBJ/bEHaA je 33je JHUIIA CYBJIACHUKA KOjy UM He
CBU BJIACHULIM moceGHUX gemoBa 3rpaze (un. 7 300 ). Kao mpaBHoO nuie,
3ajeJHUIIA CyBJIACHUKA YIIPaB/ba 33je JTHUYKOM UMOBHHOM Yy 3Tpajy, 3 UMOBUHY
4yuHe cpefcTBa yriaheHa Ha payyH npaBHoOr nuua. MlHTepecanTHa HOBHHA
je oGaBe3a Ja 33jefHMLIA CyBJaCHUKA CBoje oO6aBe3e u Mehycobue omHoCe
mMopa ypeautu mehysrnacanukum yrosopom (un. 7 30T). Mehysnacunuku
YyroBOp ce 3aK/by4yje o6uvyHOM BehurHOM cyBiaacHuKa (51% M0 Be TMYHUHU
ynena) u wume ce ypehyjy ogHocu y Besu ca ynpasmpameM U Kopuurhewem

4 https://katastar.rgz.gov.rs/StambeneZajednice/.
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srpaje. MehyBnacHu4kM yroBop fienyje mpemMa CBUM BJIaCHULIMIMA ITOCEGHUX
le/I0Ba, YK/by4uyjyhu OHe KOju HHCYy T/Iacajik, Kao0 M BJIACHUKE KOjU Cy
HaKHaJHO CTeK/H cBojuHy. CaspxrnHa MeljyB1acHU4YKOr yroBopa je 3aKOHOM
onpeheHa U OH cap>Ku: BeTUYMHY CYBJACHUYKHUX Jl€JI0BAa HEKPETHHHE,
yCJIOBe M HAUMH yIIPaBJ/batba, fleTa/bHUje NoJaTKe O IULY Koje he ynpasspaTu
HeKpPeTHUHOM, 0GMM MOC/IOBA ¥ OJIOBOPHOCT YIIPaBHUKA, yC/10Be Kopulrhemwa
3aje AHUYKUX NIPOCTOPHja, Ipelu3rpabe 3eM/bUIITA Koje MpUnaja 3rpajiH,
HA4YMH MPUKYI/bakha CPEJCTBA 32 TPOIIKOBE OJp)KaBama 3rpafe uty. (4.
36 30T). YroBop ce MO)Xe MeHbaTH CaMO OJJTyYHMBAHEM Ha MCTH HA4MH KaKO
je YyCBOjeH, a/i Cce CYBIaCHUK KOjU cMaTpa zia je ourreheH mMoxke oGparutu
CYAY 3a 3alITUTY cBOjux npasa. CMaTpaMo za 6M y HalleM IpaBy, YBohemwe
o0aBe3e 3aK/byYHBaba yrOBOPA BJIaCHUKA MMOCEOHUX Je/I0Ba 3rpaje, OAZHOCHO
YJIaHOBA cTaMOeHe 3ajeIHNIIE, OBEJIO 0 HU3a HejacHOha U CyKoO/baBama U
[la OBa MUTaka U HaJabe Tpeda pelraBaTh 3aKOHOM U O TyKaMa CKYILITHHE
cTambeHe 3ajeIHULIE.

OzroBopHO CTaHOBame 3aXTeBa OATOBOPHOCT KaKO BJIACHUKA IT0jeIMHIX
JleJIoBa 3rpafie, TakKo U cTaMOeHe 3ajeJHHLIA Kao mpaBHOr juna. Ja 6u
HCcIymaBame obaBe3a U OATOBOPHOCT cTamMOeHe 33jefHuUle epuKacHUje
dyHKIMOHMCA 1A, YBEJEH je CUCTEeM peryincama ylnpaB/balba CTaMOeHUM
3rpazamMa - o, cTpaHe M3abpaHOr BIACHMKA MOCEGHOT Jesa 3rpaje Kao
yHIpaBHUKA WM HU360poM mnpodecHoHaIHOT ynpaBHUKa. Moryhuoct
yBohemwe npodecroHaTHOT CHCTEMA YIIPaB/bakba je 3aXTeBasa MapajieHo
o6e36ehuBame noBoBHOT Gpoja MHULEHITUPAHUX TPOdECHOHATHUX YITPABHUKA,
LITO je, Male-BHUIle, YCIeIIHO CIIPOBeJIeHO Y MIPETXOJHOM JeCeTOrOUIIheM
nepuoay. Y perucTpy npodpecruoHaIHUX yrpaBHUKa 3rpaja Cp6uje, y Mapty
2025 rofuHe, yIMCaHoO je 1963 THULeHIMPAHUX YIIPAaBHUKA®. YIIpaBHHKaA GHpa
CKYHNIITHHA cTaMOeHe 3ajegHHUIIe U3 Pesia BIJACHUKA CTAHOBA, UJIN U3 peAa
npodecroHaTHUX TUIeHIMPaHUX ypaBHUKA. [Ipodecronannu ynpaBHULU
HeMajy orpaHHueme y norjaesy 6poja craMGeHUX 3ajeJHULIA KOje MOTY [la BOZie —
TO je IPenyILITeHO TPXXUIITY M OLleHN KBaJINTeTa pafia CaMHUX CKYTIITHHA Koje
rx 61pajy. CKynuTHHA JOHOCH OJJIYKY O U360y YIIpaBHMKA KBaTMPHUKOBAaHOM
BehuHOM - 2/3 o yKymHor 6poja riacoBa 4/siaHOBa CKYMIUTHHE cTaMOeHe
3ajepnuue. Kao cankiyja, aau 1 MeTo/ pellaBama Npo6ieMa HeaXXypHUX
3rpazia je mpeasuhena moryhHoct yBohema mpuHyze yrnpase 3a crambeHe
3ajemHUIIe KOje He OpraHu3yjy yrpasbate. Mnak, u jame ce jaBba mpobieMm
KOJ, TOCTaB/batba MPUHYAHUX YIPABHUKA, Ja MPodeCHOHATHU YIIPaBHULU
4ecTo 0/10Hjajy pellierha O IOCTAaB/belby U3 PA3HUX pa3Jiora. YI/IaBHOM, He XeJle
[la pelllaBajy HaroMuaaHe nmpobieMe ctaMOeHUX 3ajeHHULIA KOje He KeJie a
MX CAMOCTAJ/THO aHTaXYyjy.

5 https://usluge.pks.rs/portal/registar-upravnika-zgrada
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3CO je omoryhuo moBepaBame yIpaB/batba CTaMOeHUM 3rpajama
npodecroHaTHUM yIIpaBHULMMA (32 KOjy Ce OIpe/iebyje CBe BULIe CTAMOEHUX
3ajeIHMLIA), aJIK OBO YIIpaB/baibe HHUje 00aBe3HO, OCUM KOJ, NMPUHYIHOT
yrnpaBHHKa. OpraH ioKaJiHe cCaMOyIIpaBe, 110 IIPHUjaBU HaLJI€XKHOT MHCIIEKTOPA,
IIOCTaB/ba NMPUHYAHOr JHLEHIMPAHOr yHpaBHUKA Ha ojpeheHo Bpeme
YKOJTMKO cTaMOeHe 3ajeiHULe He n3abepy yIIpaBHUKA U 0 MOMeHTa n3bopa
ynpaBHUKa®. HoBU XpBaTCKM 3aKOH je mpejBuaeo 06aBe3HO MOBepaBambe
M0CJIOBA yIIpaB/baba npodecronanHom ynpasHuky (4. 151 30T). [pu Tome,
XPBAaTCKO 3aKOHOJABCTBO HUje NpeJBHJe0 CaHKLHjy 32 HEIOLITOBakbe
oznpenbe o onpehuBamy nmpodecroHaHOr yrpaBHUKa, Beh je mpeasumeno
MoryhHoOCT noctaB/barma IPUHYAHUX YIIPABHUKA Of, CTPaHe JIOKAIHe BIACTH.

CMarpaMo [Ja je TNpefHOCT YyIpaB/baka 3rpaZamMa oOf, CTpaHe
npodeCHOHA/IHUX yIpaBHUKA NOTBpheHa M y HalIOj AeCeTOroAuLIbOj
MpaKcyl U Ja MPUIUKOM pedopMe OBOT 3aKOHA Tpeba NMpeABHIETH Kao
obGaBe3aH 00JIMK OpPraHM30Bamba NPodeCHoHATHOr yIIpaB/batba CTaMOGeHOM
3ajemHuoM. To MOCe6HO 3aXTeBajy BeoMa IMIUPOKE U ONTOBOPHE ObaBese
KOje BPLIM yIPaBHUK 3rpajie. YIIPaBHUK 3acTyIa U NpPeACTaB/ba CTaMOeHy
3ajeIHUITY, TOJHOCH TIPHjaBe 3a YITUC cTaMbeHe 3aje THUIIE Y PerucTap, CThYe
pelllere O PerucTpaLyju cTaMOeHe 3ajeHULIe, BPIIM IONMNUC U O3HaYaBabe
MoceOGHUX, 33je JHUUYKNX U CAMOCTATHUX JieJI0Ba 3rpaje, BOAY eBUEeHIIH]Yy O
BJIACHUIIMMA ¥ KOPUCHULIMMA TOCeOHUX Jle/I0Ba, U3BPLIaBa O TyKe cTaMbeHe
3ajegHuUlle, NpejJja)e U peajiusyje IMporpaM oOJp)XaBawa, OpraHusyje
XUTHEe UHTepBeHIHje, KOHTPOJIUlIe U3Boheme PafioBa Ha OJp)KaBaly, BOAU
eBUJEHLIMjy O MPUXOAUMa U pPacxojuMa cTtambeHe 3ajefHHLE, MOLHOCU
M3BelITaj O pajy, Te 06aBJba U Jpyre NOC/IOBE y CKIay Ca 3aKOHOM M OflTyKaMa
crambeHe 3ajeTHATIE.

[TpodecroHaIHN yNpaBHULM Cy 3Ha4ajHO MOOGOJBLIANM ITPOLLEHAT
HarIare, jep ako cTaHapu He riahajy cBoje ob6aBese, moryhe je npeayseTu
ojpeheHe Mepe: Hajipe ciame MOACETHUKA U YII030peha, I0roBapame MIaHa
HamsiaTe, a y KPajikh0oj TUHUJU U NOKpeTawe MOCTYIIKa NPUHYJHe HaIlaTe.
CBe je TO jefHOCTaBHHUje ga opraHuayje mpodecHoHaTHN YIIPAaBHUK, HETO
YIPaBHUK KOjU je KOMUIHja Ay>KHHUKA.

YnpaBHULY Cy ce, TOCEOHO y OBOM IIpeIa3HOM IePUOAY, CPeTalH ca
6pojHUM MpobIeMrMa ca eTa)KHUM BJIACHULMMa KOje YHMHE Jby LU Pa3TUYUTUX
npoduia obpazoBama u JoOH, jeHOM peuH, ,pasmuuuTux hyau“. YopaBHULM
HaBOJe IpUMepe pa3IMuYUTHX UCKycTaBa. Hrp. 1a BlacHUIIM YeCTo TpeTUpajy
n3abpaHe ypaBHUKe Kao 3aI0C/IeHe pafiHUKe KOju Tpeba Jja Cy yBeK JOCTYITHU
CBAaKOM BJIACHUKY; Kao JIMLA KOja Cy OLTOBOPHA 3a CBAKy CUTHHUIY KOja He
¢yHkumoHuIIe 3aHeMapyjyhu cBoje o6aBese; popmupaHe cy Bubep rpyre

6 TlocTynak yBohemwa npuHysHe ynpase ce mokpehe mogHouemeM npujaBe HaLIeXXHOT
MHCIIEKTOPA U/ BJIACHUKA MoceGHOT fera.
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cTaHapa 3a 60/by KOMYHHUKALHjy Koje Cy ae ofpeheHe mo3uTuBHe pesyTare,
aJI¥ CY 4eCTO I0BeJIe 10 TOTa /1a Ce MHOTU OaBe HEGUTHHUM TeMaMa, T1a Cy MHOT'H
yIPaBHHULIM 3aTBOPUJIN OBE TPyTIe UIH Cy UX MOjeJMHU CTAaHAPH HATTYCTUJIH;
cTaHap¥ 3a60paB/bajy /1a je BUKEH], OZMOP 3a CBe, Jla Ce TajJja pPellaBajy camo
xuTHe cTBapu uth. Ca gpyre cTpaHe, U CTAaHAapU UMajy MPUTYKOe Ha paf,
Moje JUHUX YIIPABHUKA KOjU PACIIONIAKY HBUXOBUM GOHIOM 6e3 MOLITOBaha
Hpoleype O J1y41Bamba; HEMOJHOIIEehe JeTa/bHUX U3BellTaja; T0Be3UBahe
ca ,rpynoM” cTaHapa U HaMeTamwe OJJyKa UTH. YIPaBHHULM yKa3yjy ¥ Ha
npo6JieM HeaZleKBAaTHOT pajia Ha/Ie)KHUX MHCIIEK1IMja IPUIMKOM CIIpOBohema
HaJ30pay NpuMeHH 3aKoHa. CBaKaKo, KBaJIUTET NpodeCHOHATHUX YIIPaBHUKA
Tpeba mo6oJplIATH, LITO 3aXTeBa oOaBe3He efyKaljHje, ajiv je MpPeJgHOCT
npodeCcuoHaTHOT yNpaB/bakha OYMUITIESHA Y OAHOCY Ha BJIACHUKE Kao
yIpaBHUKe.

EdukacHocT ynpaBmama cTaMOeHOM 3aje JHUIIOM je, mope[ yBohema
npodecruoHa/IHUX YIIPAaBHUKA, MOOO/bIIAHA ¥ OPTaHU3ALUjOM Pajia HeHOT
HajBa)KHUjer OpraHa - CKynuTuHe ctrambeHe 3ajegHune. CKYNIUTHHY YHHE
BJIaCHUILIM 1ToceGHUX AesioBa (1. 40 3CO) v oHa oy dyje: 0 u360py yIpaBHUKA,
onpehuBamy BHUCcHHe HaKHaze 32 OApIKaBame 3rpajie U 3a paj YIPaBHUKA;
OJp)KaBalby 3eMJ/BMILTA 33 PeIOBHY YIIOTPeby 3rpaje; NpeAy3uMaky pajoBa
Ha 33je JHUYKHM [le TOBMMa 3rpaje; PU3nIKo-TeXHuYKoM 00e36ehemy 3rpaje;
M3JaBamy JeoBa 3rpaje TpehuM nunuma; ocurypamy srpaje; AOHOLIEHe
MPaBUJTHMKA O pajy; yCBajarby U3BELITaja O paly yIPaBHUKA; BUCUHH HaKHaJe
3a MHBECTHIMOHO O/Ip)KaBaibe; KPeAUTHOM 3aly)Kekby CTaMOeHe 3ajeJHULle
U cpeacTBy o6e36ehemwa uta. O BehuHu oBHX MHTamka CKynIITHHA cTaMOeHe
3ajegHULE OATy4Yyje 3aKoHOM o peheHoM BehrHOM of yKymHOTr 6poja riacosa.
[Tpo6em pyHKIIMOHMCAbA O TyUYHBakha Ha CEJHULM CKYILITHHE Y pAaHUjeM
IIePUOAY je 3aXTeBao AeTa/bHY PeryIaTuBy.

CemHuIA CKYMIITHHE cCTaMOeHe 3aje JHULE Ce MOXKE O PXKATH YKOJIUKO
nocToju morpebHa BehuHa 3a JoHOIIEHE OAJyKa — (KBOPYM je HajMawu 6poj
YJIaHOBA MOTPEOHUX 3a IPABOCHAKHO AOHOLIEHe ofnyKe). OfyKe ce JoHOCE
pasznuyutom Behunom (jegHornacHo, 2/3 unu o6uunom BehrHoM) - 3aBUCHO
0[], BAYKHOCTH MMM Taka yIpaBbatka 3rpasoM. [lorpebHa BehnHa 3a goHowEe ke
ofyKa Moke 6uTH 06e36eheHa Kpo3 MPUCYCTBO HA CEJHULIM M/TH LABAHEM
MHUCAHUX U3jallilberba M0 MUTAakhUMa U3 JHEBHOT peJja ceJHULe CKYILITHHE.
JenHoOrzmacHO ofJly4YMBame je HAaNyLITeHO. Tako, KBaJIM(PUKOHOBAHOM
nBorpehunckom BehuHom (4. 44 ct. 2 3CO), ogydyje ce 0 pacronaramwy
33je JHUYKUM Jle/IoBHMMa 3rpage (oryhuBame, npumnajame, U3aBarbe y 3aKyIl,
Hajg3uhuBame W CJ1); TOBepaBamwy yrpasbama oapeheHom ympaBHuKY;
KPeAUTHOM 3a/y)XUBamy cTaMOeHe 33jefiHUIlE; IIPOMEHU KPUTEpPUjyMa
IpeMa KojuMa BJIaCHUILY 0CeGHUX JeT0Ba 3rpaje YYeCTBYjy Y TPOLIKOBHUMA
oJp)KaBama 3ajeIHUUYKUX JenoBa 3rpaje utyh. [Ipocra BehuHa je moTpe6na
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3a JOHOlLIee OJJIyKa Koje ce oZHOCe Ha TeKyhe omp)kaBame, U3060p UIU
paspeliewne yIpaBHUKA, Kao U 3a OAJyKe M3 HAaJJIEXHOCTU CKYMUITHHE
cTaMbeHe 33jeHUIIe 3a KOje HUje npeaBuleHa Apyrauyuja Behuna. BracHuk
MoCceGHOT Jle/1a MO)Ke I71acaTH Y MUCAHUM IYyTeM U, YKOJIHUKO TaKO MOCTYIIH,
cMarTpa ce /a je MpUCYCTBOBAO ceAHULIM. CBaKM BJIACHUK IIOCEOHOT Jie/1a UMa
OHOJIMKO I/1aCOBA Y CKYIIITHHH CTaMOeHe 3ajeJHHULIe KOJTMKO MMa IMOCeGHUX
JleJIoBa y CBOM BJIACHHUUITBY, OCUM aKO je MCTOBPEMEHO BJIACHUK rapaxe,
rapa)KHOT MeCTa MJIM TapaXKHOT GOKCA - Kajla HeMa BHILIE I71acOBa. YKOTHUKO
je BJIaCHUK HITP. CAMO Tapa)XHOT MecTa, MMahe mpaBo riaca camo y olHOCYy Ha
OJTyKe KOje ce TU4y OBUX IIOCeOHUX /Ie/T0Ba.

Y 3aKOHHMMa ce HaIlyLITa MHCUCTHPakbe Ha jeIHOIIACHOM OZ /Ty YHBamba
CBUIX BJIACHMKA OCeOHUX /IeT0Ba KO, JOHOLIeha Moje JUHUX BAXXHUX OJJIyKa,
1ITo 61 OHeMOryhmio MM 3HaTHO YCIIOPHUJIO e(pHKACHO CIIPOBOlerhe HEKUX
IOCJIOBA Ba)KHUX 32 OApP)KaBame cTaMOeHUX 3rpaja Wiau 3alTuty Tpehux
oco6a u ci1. 360r Tora je y 6pOjHHUM 3aKOHOAABCTBUMA (ayCTPHjCKO, HEMA4KO
Y LIBajLIapPCKO TPABO) MPOMEEH KOHLEMNT JOHOUIeHA O/TyKa O YIIPaBI/bakby,
3axTeBabeM KBanudpukoBaHe Behune (Josipovié, 2022:468). Takohe,
$eKCMOMTHUjUM HAaYMHOM Ca3MBalba U OPraHU30Bamba paja CKyMUITHUHE
crambeHe 3ajesHuLe (e/IeKTPOHCKO I/1acarbe, CMameme KBOpyMa yciles
MOHOBJ/bEHE CeIHULE UK 360T HeZOCTYIMTHOCTH BIACHUKA MOCEGHOT Jiera) je
11060/bIIano0 ePUKACHOCT y AOHOLIEY OZTYKa O YIIPaB/bakby U OJp)KaBalby
cTambeHux 3rpaja. Beoma je xopucHo pemrewe u3 xpBarckor 300" koju je
npeBUe0 MOryhHOCT ofip)KaBaka CaCTaHKA ,33jelHUIIE CYBJIACHUKA" y
nrucMeHoj GOpMH, OZHOCHO TPUKYI/babeM MOTIIMCA HA yHAIIPeA IPUIIPEM/bEHY
OJJIyKYy WJIY Y €/IeKTPOHCKOj GpOPMH, aKO Ce cacTaHaK He MOXKe OJIP)KATH, a Ha
3aXTeB HEKOT Off CyB/IaCHHKA (41. 40). T¥IMe e MOT'Y PEeIIUTH YeCTH pobaeMu
Ja ce KBOPYM CKYILITHHe He MO)ke 00e36enuTu. TakBoO pellere, a He CaMO
MoryhHoCT nmucMeHOr riacamwa, Tpeba NpesBUETH U Yy HalleM 3aKOHY, Ha
jacaH U HeJBOCMHCJIEH HauHH.

3CO je peurio ¥ npo6eM HeJOCTYITHUX BJIACHUKA — BJIACHULM BULIE
CTaHOBA, OJCYTHH BJIACHUK U3 MeCTa UTH,. BJlacHUK ce TpeTHpa Kao HeOCTYIIaH
YKOJIMKO Ce TPH ITyTa Y3aCTOIHO He 0Aa30Be Ha CeJHULY CKYNIITHHe cTaMbeHe
33jepHule (6e3 obaBelITebA O Pa3/03MMa HeOJAa3MBaka), MU He Ijlaca Ha
IPpYyry 3aKoHOM ypeheHr HauMH. YKOTMKO CKYMIITHHA MPOTJ/IaCH HEKOT YIaHa
HeJIOCTYIIHUM, OH Ce HCKJ/byuyje U3 OAJIyYHBalba U CMalbyje ce KBOPYM Z0
MOMeTHa Joacka. Takole, ako ce ceHUIA CKYTIITHHE HUje MOIJIa OJPXKATH,
KBOPYM Ha ITOHOBJ/bEHOj CeIHUIIY Ce CMalbyje Ha 1/3 0 yKyIIHOT 6poja YJIaHOBa.

[MpodecronaTHM yIIpaBHUK MOZHOCH U3BEIITAj O CBOM PafAy cTaMGeHOj
3ajeJHUIIM HajMatbe ABa My Ta FOAUILIbE, aKO HHUje apyravyuje yroBopeHo. Takohe,
YKOJIMKO CTaHapH M3abepy ympaBHUKA M3 peloBa BIACHHKA, OBAj MOCA0 He
Mopa za 6yge niahen (HIp. IPUHIUIT POTHPakba BIACHHUKA 3rPajie Ha MeCTy
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ynpaBHHKa 3a oapehenu nepuon) nnm Mmoxxe 6utH Mame riahen. Mehyrtum,
HMCKYCTBa MOKAa3Yjy Zia je 0Baj 0G/IMK yIIpaB/bathba CBe Make 3aCTyI/beH, 360T
nopacta Opoja 1mocJyioBa, BeJIMKe OJTOBOPHOCTH YIIPaBHUKA UTH. MaHpar
YIIPaBHUKA TPaje 4 TOAVHE U MOXXe OUTHU MOHOBO OMPaH.

AKTHUBHOCTH Ha O/ip)KaBalby 3rpajie ce CIIpOBOZie KPO3 pajbe XUTHe
WHTepBeHLUje, TeKyhe ofp)kaBame U MHBECTULMOHO OJpXKaBawbe. 3aKOHOM
Cy HadeJIHO peryjMcaHe pajJibe Koje ce OJHOCe Ha XUTHe WHTepBeHLHje, a
MUHHUCTAp HaJJIe)XaH 3a MMOC/IOBEe CTaHOBamwa 6/rke ofgpeljyje BpcTy, 06uM
Y IMHAMUKYy aKTUBHOCTHU 3a TeKyhe M MHBECTUIMOHO OZp)KaBame, Kao U
HAuMH CavyMibaBaka MporpamMa ofp)KaBama 3rpaje. XUTHe NHTEepBeHIHje
ce CIIPOBOJie Pafiyl 3aLITHUTE JXUBOTA U 37PaBJba Jby/IH, IBUXOBE CUT'YPHOCTH,
3alITUTEe UMOBHHe of ouitehewa u foBoheme 3rpajie U WeHUX ZeloBa y
CTame UCIIPABHOCTH, YIIOTPeG/BUBOCTH U CUTYPHOCTH. 3aKOH O OJlp)KaBalby
arpaga Peny6auke Cpricke ux HaGpaja (4. 16). BracHuk nmoceGHor gena
3rpaje Tpeba Ja oAMax IO ca3Hakby 32 NOTPely 3a XUTHOM HHTEPBEHIHIOM O
TOMe 00aBeCcTH ypaBHUKA cTaMOeHe 3rpajie. YIPaBHUK je Ny)KaH Ja ofMaXx,
OZIHOCHO HajKaCHHMje y POKY Of 48 4acoBa 0ff ca3Hama (YKOIUKO U3 06jeKTUBHUX
passiora Huje 6uno moryhe panuje), mpegysme oarosapajyhe mepe y musmy
M3BpIlIaBaka MOTPEeOHUX aKTUBHOCTH U Pa/ioBa XMTHE MHTEPBEHIHUje WU Ad
0 ToMe 06aBeCTH OPraHMU3aLHjy KOja U3BOAM OBY BPCTY PaZioBa Ca 3aXTEBOM 34
IBUX0BO XMTHO MU3BpIlIaBame. CMaTpaMmo J1a je, Kao 3aKOH 0 Ofip)KaBaky 3rpaja
Penry6uke Cpricke u HoBU xpBarcku 30T'O (4. 24-27), Tpebano 3aKOHOM
Mpely3HO YPEeJUTH CaAPXKUHY CBUX BPCTA OJP)KaBarba U TO 3aXTeBa pepopmy
CPIICKOT 3aKOHOJaBCTBaA.

3aKOHOM O IJIaHUpaky U u3rpaamu Peny6iuke Cp6uje je omoryhena
KOHBep3Hja mpaBa Kopulrhewa Ha rpascKkoM rpal)eBUHCKOM 3eMJBUILTY Y
IIPUBAaTHY CBOjHUHY, OZHOCHO CYCBOjUHY paJ{ YCIIOCTaB/bake jeIUHCTBA
HeIMOKPEeTHOCTH — KaTacTapke mapiese u objekra. KoHBep3uja je gosena
[0 CTHUIaba CyCBOjUHE HA I'PajCKOM rpaheBHHCKOM 3eMJ/BUIITY y KOPUCT
crambenux 3ajeguuna (8. /lasuh, 2017: 353).

2. O,Z[I'OBOPHOCT 3a oAp>KaBame
cTaMOeHuX 3rpaja 1 OoArOBOpPHAa /Ilid

Jlleceroroguuima npuMeHa HoBux nponuca 3CO ymoriey opraHn30Bama
1 QpyHKIMOHHCaka OJp)XaBamka CTaMOEHUX 3Trpajia Tpebasio je He caMo Ja
OCTBapH pe3yJ/ITaTe y MOrjeAy O4yBamba BPeJHOCTH U QyHKIMOHATHOCTH
3rpage pagu 6e36emHOT cTaHOBama, Beh 1 ma gonpunece nmpegynpehemwy
OMACHOCTH OfI, HACTaHKA LITeTe ca CTaMOeHMX 3rpajia yciie[ HealeKBaTHOT
OAp)XaBamwa U YCTAaHOBU epUKacHy oAroBopHOcT. Op)kaBame 3rpajie ooyxBaTa
CBe aKTHUBHOCTH yCMepeHe Ha OYyBare CTama 33je JHUYKUX /le/I0Ba 3rpaje
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TAKO Jja He IPeTH ONACHOCT HAaCTaHKa LITeTe CTaHapyUMa U Tpehum munuma.
To je o6aBe3a CBMX BlIaCHHWKA MOCEOHUX [€/10Ba U cTaMOeHe 3ajefHULE KAao
npasHor nua. Cram6eHa 33ajegHuLIA BpiIK 06aBe3y o/ p)KaBama 3rpaje NpeKo
CBOjUX opraHa. BracHunu noceGHUX JeioBa 3rpajie - €TaXHH BIACHUILH,
MMajy 06aBesy Jla OAP)KaBajy CBOj HocebaH Jeo Ha HAYMH Jla Ce TUMe He peMeTH
yo6ruajeHo KopuuIhewe JPYTUX Je/l0Ba 3rpaje U 1a AONPUHOCE O pPXKaBakby
3ajeIHUYKMX [e/I0Ba 3rpaje. Y Norjiesy eBeHTya lHe LITeTe HacTase 360r
Hea/IeKBaTHOTI OJip)KaBamkC cTaMbeHe 3rpaje, npeaBuljeHa je 06jeKTUBHA
OJTOBOPHOCT — OATOBOPHOCT Ge3 003Mpa Ha KPUBHIY — KAaKO CTaMOeHUX
3ajeAHUIIA, TAKO U BIaCHUKA MOCEOHUX JeI0Ba.

CrambeHa 3ajeJHMIA O rOBapa 3a LITETY KOja HACTaHe Off 3aje AHUUKUX
JleJioBa 3rpaje ycJieJ HerW3BplLIeha MM HeIPaBUJIHOT U3BPIIEHA MOCI0BA
oxp)kaBama. Taxohe, y cutyanuju xaza je memoryhe yrBpautu ca xor
MmoceGHOT Jlesia 3rpajie je HaCcTyIHIIA IITeTa, cTaMbGeHa 3ajeHULIA OAroBapa
COJIMZIAPHO Ca CBUM BJIACHHUIIMMA noceGHUX AenmoBa (4. 47 3CO). Y cay4ajy
00jeKTHBHE OJrOBOPHOCTH cTaMOeHe 3ajeHHUIIE MO 3aXTeBy ouTeheHor, 3a
KOjy je 0rOBOpaH BJIACHUK MOCEOHOT eJIa, cTaMbeHa 3ajeIHULIA UMa IIPABO
perpeca npema July Koje je OATOBOPHO 3a IITETY Y POKY 07, jeHe TOAHE Of
JaHa ucIUIaTe wTeTe. BracHUIM nmoceOGHUX Ze10Ba 06jeKTUBHO OJIrOBapajy
3a LITeTy KOoja MOTHYe OJ, OBUX ZIe/I0Ba, aKO He OJP)KaBajy CBOj Jie0 y CKAaLy
ca o6aBe3om (un. 69 ct. 1 3CO). Takohe, ykonuko crambeHa 3ajegHUIA He
HCITyHH yTOBOPHY 00aBe3y mpema TpehuM nurMa Kao moBepronuMa 3rpaze,
yCTaHOBJ/bEHA je COJIMAapHa CYIICHUjapHa OJIOBOPHOCT BJIaCHUKA ITOCEOHMUX
nesnoBa (4. 47 €T. 5 1 6).

[Mpodecronanuu yrpaBHUK HUje OATOBOPAH 3a LITETy Mpema Tpehum
JIMLMMa, a/14 je OJTOBOPAH 3a LITeTY Koja je HACTyINMJIa yCJie[ lhberoBe pajmbe
VJIM NIPONYIITakka KaKo IpeMa cTaMOeHoj 3aje JHULIH, TAaKO U IpeMa BIaCHUKY
noceGHor gena (4. 69 ct. 5 3CO). OBa 0AroBOpHOCT HUje mpeBrheHa 3a
yIIpaBHUKA U3 pe/ia BJIJACHUKA NOCeGHUX /Ie/IOBa, LITO je jOolI jeJaH PasJior 3a
onpezesbere 32 MpodeCHOHATHO yIpaBbatbe.

Y cprickoM npaBy je 06jeKTHUBHA O4TOBOPHOCT BJIACHHUKA TOCEGHOT fes1a
Be3aHa 3a IITeTe HaCTaJle YCIes ,,Heu3BPpIleha U HelTPaBUTHOT U3BpIIeHa’
II0CJIOBA KOjH CY Y BBIXOBOj HAIJI)KHOCTH. Y XPBAaTCKOM IIPAaBY je IIpelu3Huje
peryircaHa o roBOPHOCTH Y IIPOIKCAHA je OATOBOPHOCT BJIACHHUKA TOCEOHUX
JesoBa - rpalheBuHe 3a ,,0/ip)KaBalbe MEXaHUYKe OTTIOPHOCTH U CTAOMTHOCTH
3rpaje, CUI'ypPHOCT y C/Iy4ajy Mo)Kapa, XUTIHjeHe, 34paB/ba M OKOJIUILA,
CHUTYPHOCT U IPHUCTYNAYHOCT TOKOM yIOoTpebe, rocrnofapeme eHeprujom
U O4YyBame TOIMJIMHE U eHePreTCKUX CBOjCTaBa 3rpajie, OAPXKUBe yrnoTpebda
IPUPOJHUX M3BOPA, HECMETAHOT MPUCTYTIA U KpeTata y rpaheBunu uta,. (4.
150 30T). [IpuHIMN eHyMepalyje HUje NOTIYH, jep je ocTaB/beHa MoryhHocT
npourpema 0BUX o6aBe3a. Pellere 13 XpBaTCKOT IIpaBa fiesyje poro6aTHo,
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aJivl je jacHWje 3a BJIACHUKe, jep je Habpojao Behuny o6aBe3a 3a Koje BMTaCHUK
oJroBapa, o JonprHocu Behoj ogropopHoctu. BracHunu craHoBa cy Takohe
OJTOBOPHH 3a OZp)KaBabe MI0CeOHUX le/I0Ba Y €Ta)XKHOj CBOjUHU U HAaCTyIeJIe
LITEeTe, 10 MPUHLIUITY 00jeKTUBHE OJTOBOPHOCTH.

Kopm nmurama ocurypama of 1ITeTa, y IPaKCH je BeoMa 3HA4ajHO
U peryircame YCIIOCTaB/balkba YTOBOPHE OATOBOPHOCTH 3a IITETY OF
MmojeJMHUX pU3HKA. Y HallleM MPaBy, yTOBOPHO OCUTYpathe je nmpeaBul)eHo Kao
MoryhHoct. CtambeHa 3ajeHULIA ,MOXKe /1a 3aK/bYYH YTOBOP O OCUTYPaby OF,
OJrOBOPHOCTH 3a IITeTe MpuinibeHe Tpehum nunmma ycien HeogpikaBama,
OJHOCHO HEIPaBUJIHOT OJp)KaBama 3rpaje’ (4. 48), a KOHaYHA OZFJIyKa
je mpernyuIreHa CKyMUITHHA cTamMbeHe 33jeSHHLE U Y TTPAKCH BIACHULHA
n3berasajy xopuurheme oBe conaynuje 300r yurTeZe TPOLIKOBA OAPXKaBaba
srpaze. Takohe, 3CO Huje mpenu3upao pu3MKe 3a Koje Mpernopyvyje yroBopHO
ocuUTrypame oJ PU3HKa LITeTe.

HoBu xpBaTcku 3aKoH je npeaBuaeo o6aBe3y cTaMOeHe 3ajeJHULIE
Jla yTeM yIpaBUTe/ba 00aBEe3HO OCUT'ypPaA 3aje JHHUYKE Je/I0Be 3rpaje of,
OCHOBHUX PU3HKa, OJHOCHO OfI, IOXKapa, 0JIyje, yaapa I'poMa, U3/IMBamba Boje
13 BOJOBOJHUX M KaHA/TM3AIUjCKUX [IeBH, KaO U Of, OATOBOPHOCTH 3a LITETYy
npema Tpehum nuuma (v, 30 30T). 3ajegHuU LA CyBIaCHUKA KOja HE OCUTYPA
3rpazsy MoXke OMTH Ka)KibeHa HOBYAHOM Kas3HOM Yy M3HOCY Of, 1.000,00 [0
2.000,00 €.

CmaTtpamo zma 6u u y morseny yBohemwa 06aBe3HOr OCUTypama Of
3aKOHOM HabpojaHuX pu3HKa (ofpeheHr KBAPOBH U LIITETA Of UCTHX), TPe6aIo
namenuTu cprcku 3CO, nako he To HemocpesHO MOCKYNETH TPOLIKOBE
oJp)kaBama cTaMOeHMX 3rpafia, a MOCPeLHO U TPOIIKOBE 3aKYyTa.

3CO je npeaBupeo yBoheme pesepBHOT HOBYaHOT $OHJA 32 TPOIIKOBE
yIpaB/baka, OAPXKaBama U OATOBOPHOCT cTaMbeHe 3ajegHuue. BucuHa
HaKHaJe 3a pe3epBHU GoHJ 3rpage ozppebyje ce ozgnykom ckymurtuHe
cTaM0OeHe 3ajeIHULIE, aJIU He MOXXe OMTH HUXKA Off U3HOCA 32 MHBECTULOHO
oJp)XaBamwe Koje oapehyje nokanHa jequHuna BracTu. Y mpakcH, ctambeHe
3ajegHMIle KOje MMajy YIIPaBHHKA — BJIACHUKA MOCEOHOr [eJa, HUCY YBeK
MPUMEHUJIM OBY KOPUCHY 3aKOHCKY ozpendy. XpBatcku 30T je HemocpeaHO
oJlpeIi0 MMHHMAaJ/IHU U3HOC MeCeYHUX TPOLIKOBA OfipXKaBamwa Ha 0,36 €/m2.
Y HaueMm mpaBy TO pajie OPraHM JIOKa/IHe BIACTH, LITO CMAaTpPaMo GOBUM
peliereM 300r BeOMa Pa3/IMYUTOT CTaHJAP/A )XUBOTA Y II0je JUHUM Jie IOBUMa
Cp6uje. JlokanHa BAACT MPUIMKOM ofapehnBama MUHMUMYMa M3/Bajama 3a
oJp)kaBame CTaMOeHUX 3rpafa, Tpeba a BoAM padyHa o cTaHAapAy rpabana
Ha 4YUjoj TEPUTOPHjU Ce Hala3u cTaMOeHa 33jeJHULA.

duHaHCHUpame ofip)KaBamwba cTaMOeHe 3rpafie YI/IaBHOM Ce BPIIY KPO3
Mece4yHe [ONMPHUHOCE YIAaHOBA CTaMOeHe 33jeJHUIIE, YHMja BUCHHA 3aBHUCH
Ol Be/TMYMHE HHbHUXOBUX MOCEOHUX Je/I0oBa 3rpaje U yCBOjeHOr mporpama
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op)xaBama. [logaTHa cpeAcTBa MOTY Ce MPUKYI/bAaTH KPO3 jeJHOKpATHE
yruiate. CrambeHa 3ajeiHMLIA MOXKe ATUTMLIMPATH 3 CyOBeHI[Hje NI 33jMOBe
HaMemeHe pUHAHCHPaby 060/bIIAhA eHepreTcKe epUKACHOCTH HITH SPYTUX
yHanpehema 3rpage. TpOWIKOBH pafioBa MHBECTHUIMOHOT OZp)KaBama U
yHanpebhema cBojcTaBa 3rpage, ogpelyyjy ce cpasmepHo yueurhy moBpuiriHe
CBOjUX MOCEGHUX [je/I0Ba Y OLHOCY Ha 36Mp MOBPIIKMHA CBUX MTOCEOHUX /1€ T0BA
y 3rpagu. Mako je 3aKkoH npepnBuieo MOryhHOCT KpeAUTHOT 33/1y)KHMBamba
ctambeHe 3ajeJHHIE Y HEZOCTATKY CPEACTAaBa 3a moTpebe ofp)KaBama
ctambeHe 3rpaze, oBa moryhnoct he y 6aHKapckoj mpakcu OUTH TEIIKO
CIIPOBOZMBA 300T HEMOCTOjaha CUTYPHOT cpencTBa ob6e3behema. Ctambena
33jeHUIIA MOXXe [ja 3aJI0KHU MMOTPAXKMUBaKa MpeMa BIaCHUIIMMA ITOCeGHUX
JesioBa uav TpehuM nuIMa, anu je BeTMKO MUTAbe Aa JIU je TO MPAKTUIHO
moryhe ¢ 063upom zna GaHKe jxeje oxpel)eHy U3BECHOCT y peann3aluju
notrpaxkuBama (4. 66 3CO).

Jocapaintsa mpakca je MOTBPAMIIA A CY YKYITHH TPOIIKOBH OZPXKaBatba
3rpaza o 3CO y ogHOCY Ha TPeTXOAHU IIepPHUOZ, TIOPAC/IH, /Iy je TaKBO pellemne
61110 HEOTIXO/LHO pau o6e36ehrBaba CUT'yPHOCTH CTAHOBAhA U OfIP)KaBatbe
arpaja.

3. O,qp)KaBaH:e cTaMOeHHX 3rpaja 1 yJiora JIOKajJiHe caMoOyIipaBe

CKymiTrHa ctaMOeHe 3ajeJHHULIE IOHOCH IIPOrPaM OZIP)KaBatba 3rpaje
0 4YHWjeM ce M3BpLIEeY CTapa YIPAaBHUK WX MPodeCHoHaTHU YIIPABHUK.
[Tporpam oGyxBaTa CBe IJIAHUPAaHe AKTUBHOCTH OJPXKaBarha 33je JHUYKHUX
IesoBa 3rpaje 3a ogpehenu nepros, Kako peoBHO oapKaBame (Kao 1wTo je
yuirhere, ofpikaBame 11dTa, pacBere y 33je JHUYKHUM IPOCTOPHMA), TAKO U
MOMpaBKe A0Tpajanux eneMeHara (Kpos, ¢pacaza, MHCTaIAlMje) U OC/I0Be Ha
yHanpebhemy 3rpaje (HIp. yrpagma nocrpojema pasu nosehama eneprercke
epUKaCHOCTH).

[Toce6HO je 3HA4ajHO 3aKOHCKO YCTAHOB/bAaBalbe OJIP)KABaky 3rpasia
Kao T0C/Ia 0f, jaBHOT MHTepeca. Y c/y4ajy KaZa OArOBOPHA JIMLA He U3BpILe
noTpebHe aKTUBHOCTH HA OJIPXKaBaiby 3rpajie, a YMjUM HEH3BpIIABAbHEM
Ou MOrJIe 1a HACTAHY LITETHE MOC/EeLHIIe TI0 XUBOT WU 3[PaBJbe JbYAU U
6e30e/IHOCT OKOJIMHE, JIOKAJIHA CAaMOYTIPaBa je oBnairheHa, 4ak U Ay)XHa, Ja
npeysMe pazioBe Ha oapxaBamwy 3rpage (wi. 61 3CO). J/lokanHa caMoyImpasa
MOJKe OZ|TYKOM /Ia YTBP/iX YPOAHUCTHUKE 30He MJIH GIOKOBE 3a KOje IIPOIHUCYje
o6aBe3y u3Bpiuewma ofpeheHnx pasoBa Ha ofgpKaBamwy 3rpaje. JlokaaHa
caMoyIIpaBa MOJXKe IIPONKCcaTH 00aBe3y oAp)KaBama dpacaja srpaje v ouyBare
CIIO/BHOT M3TJIe[a 3rPajia, y 3aBUCHOCTH 0f, ypPOAHUCTHUYKE 30HE Y KOM Ce
3rpazia HaJIasu.
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JlokaiHe caMoyIpaBe MOTY NpeJBUeTH OeCclIOBPaTHO CypHUHAHCHpabe
AKTHUBHOCTH U3 OylleTa pajy MHBECTULIMOHOT O p)KaBama 3rpaje. /lokanHa
caMoyIlpaBa OpraHu3yjy npojekTe pUHAHCHPatba OBUX aKTUBHOCTH U JOHOCH
OJJTyKYy KOjOM ITPOITHUCYje MOCTYMaK JoJe/ie CPeiCTaBa, MpoleHar yvyeurha UTa,.
OBo je moce6Ho Moryhe pagy no6ospliarba eHepreTcke eGUKACHOCTH 3TPA/Je,
a 1O 3aKOHY, jeMHWUIIA JIOKATHEe caMoyImpaBe nuMma obaBe3y za 06e30eau
ctaM6GeHMM 3ajefHHIIAMa caBeToaBHY nomoh 3a yHanpehemwe eneprercke
edpukacHOCTH 3rpaje u ap.

JlokanHa camoympasa je o6aBe3Ha ga goHece [Iporpam ozpkaBama
3ajeJHUYHMX JeJIOBa 3rpajie Ha TOJHULIbeM HUBOY. AKTUBHOCTU TeKyher
Y MHBECTHULIMOHOT Ofip)KaBama ce npema [IpaBusHUKY 0 BpCcTH, 0OMMY U
JUHAaMHLH aKTHBHOCTH TeKyher U MHBECTUIIMOHOT OJp)KaBama 3rpaja u
HAa4YMHY CauyMIbaBama IPorpaMa oJp)XaBamwa, 00aB/bajy Ha 3aje THUYKUM
JeJIOBMMa 3rpafey ckaazy ca [Iporpamom onpikaBara KOjU JOHOCH CKYIIITHHA
ctamMbeHe 3ajefHHLle Ha MpeAJIOr YIPaBHUKA HM/IU NPOPeCHOHATHOT
ynpaBHuKa. [Iporpam oapkaBawa ce JOHOCH Ha OcHOBY M3Bemtaja o
IIPOBEpU CTama 3rpaje, KOjU CaipXKU U NPeAJIor IIPUOPUTETA O/ pXKaBama 1
TO MOCeOHO 3a AKTUBHOCTHU TeKyher ofp)kaBama M MoceGHO 32 AKTUBHOCTH
VMHBECTHUIMOHOT OipXKaBamwa. CBpxa oBUX Mepa je fa ce omoryhu fa crambeHe
3ajefiHUIIE YHATIpe/e KBAaIUTET CTAHOBAaha Y CBOjOj 3ajeJHUIIN KaKO O CBU
)KUBEJIM Y OAPXKaBaHUM U 6e30eAHUM 3rpajaMa.

3CO je kaKo O P)XXUBU Pa3B0j CTAHOBaHA, TAKO U ITOCJIOBE O/IpXKaBamwba v
yIpaB/baiba 3rpajiaMa, IIPOracuo jaBHUM MHTepecoM 3a Peny6iuky Cpoujy
(an. 2 3CO). Tume je Tpebano omoryhuru yHanpehemwe ycioBa craHoBamba
rpabhana, ouyBama u yHanpehemwa BpegHocTH cTambeHor doHa, yHatpehere
eHepreTcke epUKACHOCTH U €KOJIOLIKE 3ALITUTE XUBOTHE cpeguHe (4. 2
cT. 2). [Ipu TOMe, 3aKOH je y Lj1/by CIIpeYaBama WM OTKJ/Ialhakha OMACHOCTH
10 )KUBOT M 3[paBJbe Jby[ U, OZHOCHO y LiH/by 06e36ehuBama curypHocTu
3rpajie ¥ ibeHe OKOJIMHE, je/IHAKO TPETHPA0 cCTaMOeHe ¥ CTAaMOEeHO-TI0C/IOBHE
3rpajie, aJid U 3rpajie Koje Cy MporjiauieHe 3a Ky/ATypHO 06po U 3rpage y
3amTuheHUM KyITypHO-UCTOPHjcKUM LeauHaMma (4. 2 ¢T. 3 3CO). Tume je
CTBOpeH OCHOB za Penybnnka Cp6uja, ayTOHOMHA NMOKPajUHA U jeAUHULIA
JIOKaJIHe caMOyIIpaBe IJIAHUPAjy U 00e36ee cpeicTBay CBOjUM OylieTMMa
3a ucnymweme oBux obasesa. Biraga PC o Tome foHocn Hanjponanny ctam6eny
MOJIUTUKY U aKIJMOHU IJIaH HeHOT CIIpoBoljemba.

AHanu3oM Jocajallimbe MpUMeHe MOJUTHKE Ofp)XaBawkba cTaMOeHor
¢$oHJa Y jaBHOM MHTEpeCy, MOXXeMO KOHCTAaTOBATH Ja MMa ogpehennx nomaxa,
noce6GHO y cypHHAHCHPakby 3aMeHe IIP030Pa, IPejarba U Ap. e1eMeHaTa 3rpaje
y uuby o6e36ehera eHepreTcke eprUKacHOCTH, a/Iv fla HEIOCTATAK CPeICTaBa
moceGHO y OpraHMMa JIOKaIHe CaMOYTIpaBe, 3Ha4ajHO ycrnopaBa eprUKaCHOCT
oBux Mepa. [Toce6GHo je BUJ/bUB HelOCTATAK Ofpeside 1a ce jABHUM UHTEPECOM
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MPOTJIACH U OJp)KaBatbe APyrux objexara, momyT 3rpaja y jaBHOj CBOjUHH, KOje
Cy 4eCTO M Y TOPEM CTary U MOT'Yy MU3a3BaTH OMACHOCT IO XUBOT U 34 paBJbe
mynu. Tpeba umatu y BUZy, d jaBHU UHTepeC y cTaMbeHOj 06/1acTu HUje
moryhe ocTBapuTH 6e3 oiBoheba Mo/ cTaHAap eHepPreTcKe e PUKACHOCTH
o6jeKara KOju Cy BeJIMKH MOTPOLIAYM eHepreHara (Hmp. 6OTHULE, MIKOJIe,
MHUHHUCTAPCTBA, CY/JOBH, TOCJIOBHE 3TrPa/ie), NUAKO He CITyKe CTaMOeHOj HAMEeHH.
C 0031pOM Ja 3aKOHOM HHje NMpelu3rMpaH MpoLeHaT U3/Bajama OyeTCKUX
CpeZCcTaBa 3a peajn3alyjy jaBHOr MHTEPeCa, J0Ia3H 10 BeTUKHUX OACTYIamka,
a'y CMPOMAILIHUjUM OTIITUHAMA Cce 0Ba 00aBe3a MUHUMHU3HUPA.

[Mpumeheno je ma nokanHe camoynpase yriaBHom ogpelyyjy HemoBobHa
cpezcTBay OylieTy 3a OBaKBe HaMeHe. Y I11/by ClipeYaBakha HaCTaHKaA IITETHUX
MocJjieAyIia JIOKaJIHe cCaMOyIpaBe MOTY OJJIYKOM [a YTBPAH YPOaHHUCTHYKe
30He WM OJIOKOBE 3a KOje Mporucyje obaBe3y u3BplIewma ofpeheHmx
AKTUBHOCTH y O p)KaBamy 3rpajie (06aBe3y ofpikaBamka CIOBHOT U3TJIesa
srpage (pacaze) u 3a6paHy MpoOMeHe CIOJ/BHOT M3Iiena), y3 MoryhHocr ga
ce Te aKTUBHOCTHU HCIyHe NPUHYZHO Ha TepeT 06aBe3HUX JIULA — PAaBO
perpeca oz crambene 3ajegHune (4. 61). CBaKako, JIOKaHA BIACT MOPA
6uTH oTpe3Ha ca KopulrhemeM oBuX oBamthemwa, 360r ctaHzapsa rpahana.
YocTanoMm, cTaHOBake U jecTe jaBHU MHTEpeC, a MOoceOHO aKo ce pagu o
crabuaHoCTH dacaze 3rpajZa; eHepPreTcKkoj eGUKACHOCTH; PEKOHCTPYKLUjU
KpoBoBa UTJ. OBaKO BUCOKe TPOIIKOBE BJIACHUIIM CTAHOBA He MOTY 4eCTO Ja
camocTanHo ¢uHacupajy. Op>KUBY MOJesn pellaBama OPOjHUX MUTaka U3
ctambeHe npo6IeMaTHKe, a He CAaMO COLMja/IHOT CTAaHOBaa, HUje Moryhe
6e3 cypuHaHCHpama U3 GYIIeTCKUX CPe/ICTaBa.

4. 3aK/py4Ha pa3MaTpama

EdukacHo ympaBpame cTaMOeHUM 3ajeJHHIIAMA Ca CTAHOBHUMA Yy
€Ta)XHOM BJIACHHUUITBY je Ba)XKHO 3a yCIIOCTaB/balbe €BPOIICKUX CTaHZApZa
CTAaHOBAbA YCIIOCTAB/bakba O/IP)KUBOT CTAHOBAaba M Pa3B0j CTaMOeHe MOTUTHKE
y Penny6nuuu Cp6uju.

Crame ctamGenor ¢pouga y Cpouju, HakoH pedpopme 3aKOHA O CTAHOBAKY
rpe JeceT rofgrHa je moboJbIIAHO, MAKO ce He MOoXe pehu zga je gocTuruyt
MPOK/IAMOBAaHU Li1Jb — YCKIahiBatba ca eBPONICKUM cTaHAapAuMa. [Ipobremu
yIpaB/batba M O/Ip)KaBama CTaMOEHHUX 3rpaja cy mobospliaHu U eprUKacHUje
ce pelaBajy, moceGHO y 3rpaZlaMa Koje Cy MOC/IOBe yIpaB/batba MMOBEpUIIe
npodecroHaTHUM yIpaBHULMMA. [IMTarbe 04rOBOPHOCTH BIACHUKA MOCEGHUX
Jle/oBa ¥ cTaMOeHUX 33jeHHUIIA 3a LITETy IIpeMa TpehruM TrMIyMa je peleHo
yBohemeM 06jeKTHBHE 0rOBOPHOCTH, OZHOCHO OATOBOPHOCTHU Ge3 063mpa
Ha KPUBHILY.

Cmatpamo ga je pedopma gponoirewem 3CO 3HATHO [ONMpPHUHENA
peanu3alyjy MPOKJIAaMOBAHOTr MPUHIIMIIA OP)XUBOI CTAHOBaKka, MAKO HeE Y
MOTIyHOCTH. M mopep, mopacra TPOLIKOBA OJp)KaBarwa 3rpaja, HO3UTUBHU
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edpexTu cy MHOro 3Ha4ajuuju. CBakako, MOTpe6GHO je 06e36eIUTH BHUILE
CpeAcTaBa pajy MOCTH3ama LM/bE€BA OJPXXHUBOI CTAHOBAaMa KA0O jaBHOT
uHTepeca. OcTBaperme eBPOICKOr CTaHJApJa CTaHOBama Huje Moryha Ges
no6oJspliiama craHapaa rpahana u noseharbe rpagbe HOBUX CTAHOBA, HOCEGHO
3a colyjaiHe Ccay4ajeBe aiu U 3a Maaze. CMaTpamo Ja je BpeMe Ja ce yBesie
(panuju mpeaJior je 6MO caMo 3a 3rpaje Ca BHILE Of 30 CTAHOBA) 0GaBe3HO
II0CTaB/batbe NpodeCcHOoHaTHNUX YIIPAaBHUKA, a TIopaca je u cBect rpahana o
MHoro Behoj eprkacHOCTH OBaKBOT yIpaBbatba. Takohe, Tpe6a pasMucInTH
¥ 0 yBohemy 06aBe3HOr OCHUTypama 3a MojeJHe pU3HKe U O TOBOPHOCTH.
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IMPLEMENTATION OF THE HOUSING AND
BUILDING MAINTENANCE ACTAND THE
PRINCIPLE OF SUSTAINABLE HOUSING

Summary

The society should pay special attention to management and maintenance
of residential buildings in order to provide citizens with sustainable housing in
accordance with European standards of quality housing, environmental standards,
energy efficiency, cleanliness and safety, accessibility for people with special needs,
protecting third parties from possible risks, etc. By adopting the Housing and
Building Maintenance Act (HBM Act) in 2016 and declaring building maintenance
a public interest, the Serbian legislator took a significant step towards providing
legal conditions for resolving decades-old housing problems. The past decade of
application of the HBM Act is an opportunity to analyze the implementation of this
legislative act and draw attention to the need to introduce certain amendments.

Sustainable housing development includes the improvement of citizens’
housing conditions, the preservation and improvement of the housing stock va-
lue (energy efficiency and living conditions by reducing negative impacts on the
environment), as well as responsible professional management and maintenance
of residential buildings by professional managers in order to create conditions for
functional and safe housing. In addition to the legal personality of the owners of
separate parts (condominium), housing communities have become legal entities
with separate legal personality. In the author’s opinion, the advantages of profe-
ssional management of residential building has been confirmed in practice. Thus,
the paper emphasizes the need to amend the HBM Act in order to introduce provi-
sions on the mandatory professional management and maintenance of residential
buildings, risk insurance, and contractual regulation of mutual relations of the
owners of separate parts (condominium).

Keywords: condominium, sustainable housing, professional management
of residential buildings, building insurance, Housing and Building Maintenance
Act RS.
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OCBPT HA CY/JCKY ITPAKCY BPXOBHOI CYJA H
ANNEJTAITHOHHUX CYZIOBA PEIIYB/IUKE CPBHJE
Y HOPOAHYHOIIPABHHUM CTBAPHUMA™

Ancmpaxm: H3a Hac je comoso deadecem 2oduHa 00 doHowera
IMopoduutoe 3akoHa Peny6auke Cp6uje. To je npuauka da ce cazneda
He208a NPUMEHbUBOCM Y NPAKCU, HAPOHUMO KPo3 desio8arse BpxogHo2
cyda u anenayuoHux cydosa. Y pady aymop daje cymapaH npukas npakce
08UX CydCKUX UHCMAHYU Y NOPOOUHHONPABHUM CMeapumd, 00 no4emka
npumene [lopoduuHoe 3akoHa do daHawrux daHa u ceojy naxckby nocebHo
¢okycupa Ha uHcmumyme NopoodU1HO2 NPABA HUjd ce NPUMeHa y Npakcu
nokasana kao HajcnopHuja. Padu ce o: npasHom cmamycy eanbpayqHe
3ajedHuye, ymephusary nopek.aia demema, auwiery pooumesbckoz npasd,
u30pxcagarby, UMOBUHCKUM 00HOCUMA Yy NOPOJUYU U HACUIbY Y NOPOOUYL.
Aymop y pady, cayxcehu ce, y npgom pedy, memodom aHanuze cadpricaja
(odnyka cydoea), anu u npagHo-002MamMckuM, HOPMAMUEHO-NPABHUM
U UCMOPUjCKO-NPasHUM MemodoM, KpO3 aHANu3y u3abpaHux ooayka
BpxosHoe cyda u anenayuorux cydosa 'y Peny6auyu Cp6uju npoHanasu
u ucmude pasauke y eneduwmuma cydoea y 20mogo UCmo8emHum
nopoduyHuM cmeapuma, ykasyje Ha HeyjedHaveHOCM 0en08arsa ucme
cydcke uHcmaHye y noesedy ucmoseemHo2 cnoOpHO2 NOPOOUHHONPABHOR2
cayyaja u HejedHak mpemmau cmpanakay nocmynyuma. Ilo cxeamarsy
aymopa, geauku 6poj cnopHux nopoduvHonpasHux cay4ajesa y domahoj
cydckoj npakcu jecme npasu nokasamesb ypywasarba nopoouye Kao
ocHosHe henuje dpywmea u moxce 6umu pedyko8aH, ¢ npagHe maike
eneduwma, maxo wmo 6u ce uz [Nopoduunoe 3axora Peny6nuxe Cpbuje
,ykaoHune” youeHe HejacHohe u HenpeyusHocmu, dase cMepHuye 3d
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6auxce odpeherve ynompebweHux npagHux cmandapda u nonyHue cee
npasHe npasHuHe Koje cy cydcka npakca u meopuja youunu. Ocum moeaa,
HeonxodHo je, y3 nocmojehe, kpeupamu HO8U NpasHu mMexaHu3am Koju
6u donpuHeo KeaaumemHujem ycazaauasarsy cyocke npakce u3 domeHa
epahanckonpasHne mamepuje y Peny6auyu Cp6uju.

Kwyune peuu: nopoduuronpasHu oonocu, [TopoduiHu 3akoH, cydcka
npakca.

1. YBO,IIHe HaIlOME€He

ToToBo ABasecer roauHa y xuBoty [lopoauyHor 3akoHa Pemy6uke
Cp6uje' jecte no6pa MpUIMKaA [a ce cariefa KBaJUTET HEroBUX pelleha U
IIPUMEHJ/bUBOCT Y IIPaKCH.

Bumie op, 1.000 oxsiyka BpxoBHOr cyja M ameslallMOHUX CYZOBa Yy
Peny6nny Cp6uju, JOHETUX y TIepHUOAY Of, CTyIama Ha npaBHy cHary [13PC
(1. jyna 2005. roguHe), na A0 AaHac, Koje ce OJHOCe Ha MPOo6IeMaTUKY U3
JOMeHa NMOPOJUYHOIPABHUX OFHOCA, a My6inKoBaHux y Paragraf Lex-oBa
6a3a mpomuca U Cy/iCKe IpaKce, O¥Jie Cy MpeAMeT Hallle MTa)Kibe U aHa/n3e.?

Y HajcrnopHUje MOPOAUYHOIIPaBHEe UHCTUTYTe, 6apeM KaJja je ped o
Ipakcu BpxoBHOT cyza ¥ anle/TalfMOHUX CYZ0Ba Y IOMEeHYTOM ITepruofy, Craa
nszapxaBamwe.’ CIOpHO je GMJIO TOTOBO CBe: U3/p)KaBame u3Mel)y Cynpy)xHHKa;*

1 Tlopozuunu 3akon Peny6nuke Cpbuje. Caymc6enu enactux PC. Bp. 18.2005, 72.2011 -
IPyTY 3aKOH U 6.2015.

2 Tlopehema pasu, kasa ce obese)xaBaia ABaLeCeTOrOAUILIBUIIA IPUMeHe 3aKOHA O
nacnehuBamwy Peny6iuke Cp6uje (Cayxc6ernu enacHuk PC. Bp. 46.1995, 101.2003 1 6.2015),
CIMYHO UCTPAXKMBae NOKa3asIo je fia je y MpaKcH BpXoBHOT cyza 1 anealMOHMX CyJ0Ba
y Pen6ynnuu Cp6uju 6110 OKO 300 OZ/TyKa y HAac/IeIHOMPABHUM CTBapUMa 06jaB/beHUM Yy
Paragraf Lex-oe0j 6a3u nponuca u cydcke npakce. Axo caga ynopeaumo 6poj uiranosa [13PC
(200) 1 3akoHa o HacnehuBamwy Peny6uke Cp6uje (236) Koju ce 0[HOCE HAa MaTEPHjaTHU
Jle0 IOPOAVYHOT, OJHOCHO HAaCJ/IeJHO ITPaBa, IPOUCTHYE 1 Cy MOPOJAMYHONPABHU IPOIUCH
6U/IM MHOTO CIIOPHUjH Y IIPAKCH Y OAHOCY Ha Hac/leJHONpaBHe npomnuce. [la 1u cy Tome
JonpuHesie HoBuHe caspxkaHe y [I3PC, ynoTpe6/beHr IPaBHU CTaHAAPAY, IIPABHE TPA3HIUHE,
HejacHOha 3aKOHCKOT TeKCTa MM HEIITO APYTo, TO HUje MpeAMeT Hallle MaXKibe Y OBOM
pajy, ajlv je ¥ Te KaKo 3a Ipoy4yaBame.

3 Ogf 1038 ob6pahenux npeamera BpxoBHOr cyza v anejaliuOHUX CYL0Ba U3 06/1aCTH
MOPOAMYHOIIPABHUX OJHOCQ, 331 C€ OJHOCH Ha u3zapxkaBamwe. O Tor 6poja, y 228 ciyvajeBa
OZJTy4MBaO je BpxoBHHU cyz, a y 103 ciIydaja anesalMioH! CyIOBH.

4 Bupern, penumo: pelremse AneranmoHor cyzgay beorpagy, k2 508/12 o 24. 05. 2012.
roJuHe; IpecyAy AmeraliuoHor cyzAay beorpaay, I'x2 672/13 og 11. 07. 2013. rofMHe; Ipecyny
BpxoBHor xacauuoHor cyza, Pes 6780/22 og 10. 11. 2022. roauHe.
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u3gp)xaBarbe namelyy BaHGpauHUX MapTHePa;s U3gp)KaBatbe MaioeTHe fgele
OJ CTPaHe POAUTEHA;® U3APIKABAHE MyHOJIETHE [ielie Ofl CTPAaHe POAUTEbA;’
M3/ pXXaBatbe POJUTEbA O CTPaHe MOTOMAKA;® HAYMH U BUCHHA U3JPXKaBambha;?
MIPaBO Ha HAKHAJY JATOT U3APXKaBamka,' UT.

5 Buperwu, Ha mpuMep: pememe BpxoBHOr KacamuoHor cyza, Pes 629/16 o 11. 05. 2016.
TOJUHe.

6 Buperu, mpumepa pagu: mpecyny AnenanuoHor cygay beorpagy, k2 192/10 ox 10. 03.
2010. TOAUHe; pelllehe ATeranuoHor cyzay beorpagy, I'k2 105/11 041 09. 02. 2011. rogHHE;
npecyay BpxoBHor kacaumoHor cyza, PeB1094/15 o1 03. 06. 2015. roguHe; npecyay BpxosHor
KacanuoHor cyaa, Pes 1276/16 ox 07. 09. 2016. roguHe; npecyay BpxoBHor xacanuoHoOT
cyza, Pes 4638/19(1) oz, 20. 11. 2019. roguHe.

7 Buperu: npecyny Anenanuonor cyzay beorpagy, ['k2 685/10 oz 06. 10. 2010. rosuHe;
npecyny AnenauuoHor cyza y beorpaay, I'x2 638/13 oz 03. 07. 2013. rofiuHe; Ipecyny
BpxoBHOTr KacauuoHor cyza, Pes 2768/21 oz 18. 06. 2021. roguHe; npecyny BpxoBHor
KacalMoHOT cyza, PeB 2940/23 o 06. 04. 2023. roguHe.

8 Buperu: pewewe AnenauuoHor cyza y Huury, ['k2 475/2016 og 10. 11. 2016. TOMHE;
pelewe AnenanuoHor cyaay beorpagy, [hkx2 7821/2016 og 08. 03. 2017. roguHe.

9 Buperu: npecyny BpxoBHor kacauuoHor cyza, Pes 197/14 ox 06. 03. 2014. roguHe;
npecyy BpxoBHor kacauuoHor cyza, PeB 669/14 oz 15. 10. 2014. roguHe; peliee BpxosHor
KacallMoHOT cyAa, PeB 2821/19 07118. 12. 2019. roguHe; npecyy BpxoBHOTr KacallMOHOT cyfa,
PeB 2351/20 071 10. 06. 2020. roAMHe.

10 Buperu: npecyny Anenaunuosor cyzay beorpaay, I'x2 622/14 og 13. 11. 2014. roauHe;
npecyny AnenanuoHor cyza y beorpany, I'x2 371/15 og, 16. 07. 2015. roguHe; Ipecyay
Amnenanuonor cyzay Hosom Cagy, I''k2 275/16 of,09. 05. 2016. roguHe; npecyny BpxosHor
KacalMoHOT CyJa, PeB1417/16 07 22. 12. 2016. rofuHe; mpecyAy BpXxoBHOT KacalMOHOT cy[a,
PeB 1941/16, og, 29. 12. 2016. roguHe; npecyny BpxoBHor kacanuonor cyza, Pes 1158/17 of,
14. 06. 2017. roguHe; npecyay Anenanuonor cyga y Hosom Cagy, Ik 1879/18 of 09. o5.
2018. roguHe; npecyny Anenanunonor cyza y Humry, I'x2 252/18 oz 06. 09. 2018. ropuHe;
npecyny AnenayuoHor cyzaa y beorpany, ['k2 215/19 oz 05. 09. 2019. roAMHE; IPeCyAY
Amnenanuonor cygay Hosom Cagy, ['k2 663/20 071,18. 06. 2020. roguHe; npecyny BpxosHor
KacaLuoHor cyaa, PeB 4056/19 o1 09. 09. 2020. roguHe; npecyny BpxoBHor KacanyuoHor
cyna, PeB 576/20 oz 11. 03. 2021. ToaMHe; npecyny BpxoBHor KacipoHor cyza, PeB 7680/21
07 09. 12. 2021. TOAUHE.
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O pasBoay M NMOHUIITAjy OpaKa, Kao M O IPeCTaHKy Opaka ycief,
MIpOTJIAllleha HeCTAJIOT CYNpPY)XXHHUKA YMPJINM," YIJIaBHOM CY OJJTY9UBaIA
arelallMOHMU CyZI0BH,'> @ BPJIO PETKO MJIM HUKAaKO BpXOBHM KacaluoHu cyg,.B

[TpaBHU cTaryc BaHOpayHe 33jeJHULE, HAPOUYUTO MOC/Ie MPeCcTaHKa
oapehene GpauHe cMeTme,* OMO je mMpeaMeT pa3MaTparma y HEKOJIHKO
ITOCTYIIaKa Koje Cy BOJAMJIM alle/IallMOHUX CYZO0Ba,'> oK BpxoBHM KacaumoHU
CYyJ, HUje OJJIy4MBao O TAKBOM IIUTAbY.

BpxoBHU CyA U amesnaliioOHU CYAOBH CY Y PeIaTUBHO MasioM Gpojy
c/y4dajeBa Of, aHAJIU3UPAHUX yTBphUBaau mopekno geue.’* Hajuerrhe je

11 Op 1038 o6pahenux npegmera BpxoBHOr cyza U ameanMoOHUX CyL0Ba U3 061acTu
MOPOJAUYHOIIPABHUX OHOCA, 18 Ce OJHOCH Ha pa3Bo/ Opaka, 13 Ha MOHMUIITAj Opaka U
jelaH Ha Iporjalleme HecTasor uua ympauM. Ox Tor 6poja, 6 mpecyza Koje ce TUUY
pasBoja 6paka U 2 IIpecy/ie Koje ce OLHOCe Ha IOHUIITAj GpaKa cy oAryKe BpxoBHor cyza,
a 12 mpecyja o pasBogy 6paka, 11 Ipecya o HOHUILITAjy Gpaka, Kao U jegHa mpecyja o
IpecTaHKy Gpaka MporaueheM HeCTAIOT JIMLA YMPJIUM CY OJJIYKe alleIaliHOHUX Cy0Ba.

12 Bupgertu, penumo: mpecyay AnenanuoHor cyga y beorpagy, I'x2 83/10 of 21. 04. 2010.
ropguHe; mpecyny AnenanuosHor cyaa y Kparyjesuy, Ik 861/12 og 28. 02. 2012. roguHe;
npecyny AnenauuoHor cyga y beorpaay, I'k2 161/12 oz 29. 02. 2012. rogMHe; IpecyAy
Arnenaunosor cygay beorpany, k2 456/13 oz 22. 05. 2013. rofiuiHe; Ipecy gy Ane 1aliOHOT
cymay beorpagy, I''k2 614/14 og 23. 07. 2015. roguHe; npecyy AnenanuoHor cyzay Hosom
Cany, I'x2134/17 of1 22. 03. 2017. TOgUHe; TpecyAy AnenanuoHor cyaay Humry, k2 134/17
071 30. 03. 2017. TOAUHE.

13 Bupern, npumepa pagu: peueme BpxoBHor KacaumoHor cyza, Pes 2238/16 of, 21. 12.
2016. ToiMHe; pelllebe BpXOBHOT KacallMOHOT cyAa, PeB 2959/22 o7 31. 03. 2022. roguHe.

14 Opg 1038 o6pahenux npegmera BpxoBHOr cyza 1 anenaluoOHUX CYL0Ba, 6 ce O4HOCH Ha
BaHOpavHy 33jeJHMUILY, TOC/Ie IpecTaHKa oapehene 6pauHe cmeTe.

15 Bupgeru: mpecyny AnenanuoHor cyza y Kparyjesny, Ik 2213/11 og 19. 06. 2012.
roJMHe; peliewme AnenaoHor cyaa y Huury, k2 158/16 oz 07. 04. 2016. roguHe npecyzy
Amnenauuonor cyzgay Humry, I'x2 529/2016 0f14. 02. 2017. rofguHe; npecyy AmnelaniOHOT
cypay Humry, ['%21690/19 oz 07.11. 2019. roguHe; peliiee ArnealMoOHOT cysay beorpagy,
k2 8893/19 oz 11. 12. 2019. TOAMHE; Tpecyny AnealluOHOT cyaay beorpany, ['x2 1424/21
071 12. 04. 2023. TOAWHE.

16 Op 1038 o6pahenux nmpeagmera BpxoBHOr cya 1 anenauuoHNX CY/I0Ba, YKYITHO 38 ce
opzHoCH Ha yrBphuBame nopekia gerera. Of Tora 6poja, y 6 mocrymnaka 3a yrsphusame
OYMHCTBA OZAJIy4HUBao je BpXoBHU CyJ, a Y TPHHaeCT CPOJHHUX CiIydyajeBa anealMOHU
CYZIOBH, AOK Ce CaMO Yy jeAHOM IpeJMeTy OJJIYYHBaJIO O YTBphHUBamy MaTepUHCTBA.
[TpusHame OYMHCTBA je OMJIO IpeJMeT CIIOPA Y Ba CIy4aja y mpakcu BpxoBHor cyza ny
4eTHpH Clydaja y MpaKCcy anenanuoHux cygosa. O ocrnopaBamwy ounHCTBA BpxoBHU cy/f,
je ognyunBao 8 1yTa, a afnejalMOHM CY/IOBHU 5 ITyTa.
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TO 6UJIO yTBphMBarbe OUMHCTBA,” a CaMO ce Y jeJHOM CJIy4ajy yTBphuBaio
MaTepUHCTBO.®

O nmpaBuMa gelle, o TyunBaIu cy BpxoBHU cy/ 1 anlelalluOHU CYJ,0OBU y
Bulle cay4ajeBa.” Kao HajcrmopHUjU y paKcy ITOKa3aJ/iu Cy ce MPpaBo JeTeTa Ja
13pa3u CBOje MHUILI/beHe*® 1 IPaBo JeTeTa Ja O p)KaBa OJHOCe ca POJUTe/beM
Ca KOjUM He )XMBH, Kao U ca 6JIMCKUM CPOJHULIMMA YMPJIOT POSUTEBA. ™

Benuku 6poj CcriopHUX C/y4dajeBa U3 ZOMEHA MOPOAUYHOMPABHUX
0JHOC], moceOHO y mpakcy BpxoBHOr cyza, 3abeie)eH je v y OT/iey BpLIeHha
poAuTE/HCKOT IIpaBa.>*

Jla mopopu1y, y IPOTEK/INX ABajeceT rOAMHA NpaTH JUCyHKIHO-
HAJIHOCT, jaCHO CBe0YM 3HaTaH Opoj ciryyajeBa MOTIYHOT WM e TMMUYHOT

17 Bugern, penmmo: npecyay Anenanuonor cygay Kparyjesny, ['kx2 407/12 07,17. 10. 2012.
ropuvHe; mpecyay BpxoBHor xacaumoHor cyza, Pe1838/15 oz 08. 10. 2015. rogune; npecyny
BpxoBHor xacanumonor cyza, PeB 3271/19 of 20. 11. 2019. roguHe.

18 Bupgeru: npecysny AnennuoHor cygay Kparyjesny, k2 407/12 oz 17. 10. 2012. rofuHe.

19 Opg 1038 o6pahenux npegmera BpxoBHOT cy/ja v anealiMOHUX CYAOBA, YKYIIHO 57 Ce
ozHOCH Ha mpasa fene. Ox Tora 6poja, y 28 ciy4dajeBa je nocrymnao Bpxosuu cyz, ay 29
cily4dajeBa alelalliOHU CYyJOBH.

20 Buperu: npecyny Anenanuonor cysay Hosom Cany, k2 47/12 oz 31. 01. 2012. rofviHe;
npecyny BpxoBHor kacauuoHor cyza, Pes 830/12 0119. 09. 2012. roguHe; npecyay BpxosHor
KacalMoHOT cya, PeB 957/16 oz1 07. 07. 2016. roguHe; npecyzy BpxoBHOT KacanuoHor cyja,
PeB 147/17 o 01. 02. 2017. TOAVIHE.

21 Y ToM mpaBuy BujeTH: npecyay AnenanuoHor cygay beorpapgy, k2 1078/12 oz 31. 10.
2012. TOAWHe; Ipecyny BpxoBHor kacauuoHor cyza, PeB 529/14 og 29. 05. 2014. roauHe;
npecyay BpxoBHor xacanuoHor cyza, PeB1050/16 og 31. 08. 2016. ronuze; npecyny Bpxosuor
KacaLMOHOT cyAa, PeB 1436/17 of 05. 07. 2017. rofuHe.

22 Op1038 o6pahenux npegmera BpxoBHOr cyza 1 ane1aljMOHUX CYyJ0Ba, Y 178 ciy4dajeBa
ce OJTYYMBaJIo O BpIIeky PoAuTes/bcKor npasa. Op Tora 6poja, 141 MOCTyHaK ce BOLUO
npep BpxoBHUM cyzioM, a 37 IOCTyIaKa [peJ alealluOHUM CyJOBUMa.

23 Buperu, Ha mpuMep: npecyay AnenauuoHor cyaay beorpagy, I'x2 449/10 oz1,09. 06. 2010.
roguHe; npecyny AnesnanuoHor cyjay beorpagy, ['x2 798/10 o717. 1. 2010. roAHe; Ipecyay
Amnenaumonor cyzay beorpagy, ['x2189/12 oz 01. 03. 2012. roguHe; npecyay AneaioHOT
cyzma y beorpany, I''x2 7/13 oz 10. 01. 2013. roagvHe; Tpecyny BpxoBHor kacanuoHor cyga,
PeB 435/17 0z1, 30. 03. 2017. roguHe; pecyny BpxoBHOr KacanuoHor cyza, PeB1514/17 o 20.
07.2017. TOAAHE; IpecyAy BpxoBHor KacamuoHor cyza, Pes 3120/17 oz 27. 12. 2017. roguHe;
npecyzay BpxosHor xacanuonor cyza, Pes1798/18 oz 14. 03. 2018. ronuHe; npecyny Bpxosror
KacalMoHOT Cyza, PeB 4043/18 ox 26. 09. 2018. roguHe; npecyny BpxoBHor kacanuoHor
cyza, PeB 4533/20 07115. 10. 2020. roguHe; peliere BpxoBHOT KacainoHOT cyza, Pes 6347/22
07116. 06. 2022. TOOUHE.
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JMlIe’ka pogUTe/bCKOT TpaBa,*t KaKo y pakcu BpxoBHor cysa, Tako Uy pagy
amnesjlallMOHMUX CyJoBa. *

Humra mame y nmpakcu BpxoBHOr cyza U anesaljMOHUX CyJoOBa y
MPOTEKJIOM IIeproy HUje O1la CTIOpHA HU ITPo0/IeMaTHKa UMOBHHCKHUX OJHOCA
y mOpoAuILH,*® MoceOHO MUTaka Koja ce TUYY yIpaB/bakba U paclojarama
3ajeITHMYKOM UMOBUHOM CYIPY)>XHHUKA*’ ¥ TIOJeJie IhUXOBe 3ajeITHUYKHU CTeueHe
MMOBUHe.>®

HMako mpuUINYHO jacHe ¥ HEABOCMUCIIEeHe, oxpenbe o TpaBy
craHoBamwa*® caapxane y [13PC unak cy 6use npeamer aHanuse BpxoBHor
CyZla ¥ ale/IalfMOHMX CYZ0Ba y BHUIIEe CIIOPHUX C/Ty4ajeBa OCTBapHUBama OBOT
osnairhema.°

Beamano gBaseceroropuiuiwy npumeny [13PC mpatu u Benuku 6poj
oj1yKa BpxoBHOr cysa U aneslallMOHUX CYZ0Ba KoOje ce 0JHOCe Ha TOTOBO CBe
cerMeHTe Hacu/ba y mopoguiu.3 [ToceGHO je youeH Be TMKH G6POj CTy4yajeBa KOju

24 Op 1038 o6pahenux npegmera BpxoBHOr cyza U amesaliMOHUX CYA0OBa, YKYIHO 65
ce OZHOCH Ha JIHILIeke poauTebcKor npasa. Of Tora 6poja, y 35 cay4ajeBa je MoCTymnao
BpxoBHU cyJ, a y 30 ciiy4ajeBa anealMOHU Cy/IOBU.

25 Buperu, npumepa pagu: npecyny AnenanuoHor cyaay beorpagy, I'x2 359/11 04 17. 05.
2011. TOAWHe; IpecyAy AnenanuoHor cyaa y beorpaay, Ik 1011/11 oz 07. 11. 2011. roguHe;
npecyay Anenauuosor cyga y beorpany k2 365/15 of 16. 07. 2015. roAiuHe; IPeCcyAy
Anenanyonor cygay Hosom Cagy, ['k2 606/16 ox 28. 10. 2016. rogvHe; npecyny BpxosHor
KacauuoHor cyaa, PeB1188/13 oz 31.10. 2013. roauHe; mpecyay BpxoBHor kacanjMoHor cyaa,
PeB 2119/16 07,15. 12. 2016. ToAuHe; npecyay BpxoBHor kacauuoHor cyza, Pes 381/17 og,12. 04.
2017. rOfMHe; IpecyAy BpxoBHor KacauuoHor cyza, PeB12422/22 o 22. 09. 2022. roguHe;
npecyny BpxoBHor kacanuonor cyzna, PeB 19170/22 of, 08. 03. 2023. roguHe.

26 Og 1038 o6pahenux npexgmera BpxoBHOr cysa 1 anelaliOHMUX CY0Ba, YKYIIHO 159 Ce
OJHOCH Ha UMOBHHCKe ofHoce y nopoauuu. Og tora 6poja, y 65 caydajeBa je mocTymnao
BpxoBHU cyJ, a y 94 c/ydaja aneanioOHH Cy/IOBU.

27 Buperu: npecyny BpxoBHor xacaumoHor cyzaa, Pes 986/10 on 02. 03. 2011. roguHe;
peleme BpxoBHOT KacamuoHor cyza, PeB 1433/15 oz 16. 12. 2016. roguHe.

28 Bupgeru: npecyny BpxoBHor KacauuoHor cyna, Pes 157/10(1) og 24. 02. 2010. roguHe;
npecyny BpxoBHor xacauuoHor cyza, PeB1037/12 oz 03. 04. 2013. roauHe; npecyny Bpxosnor
KacaluoHOr cyza, PeB 478/14 op 18. 02. 2015. roguHe; peluiewe AnealMoOHOr CyAa y
Beorpapny, k2 3631/14 07,18. 05. 2016. rogvHe; pellewe AnenayuoHor cyga y Humy, k2
3177/18 of, 16. 01. 2019. TO/IMHE; pelleme AnenanuoHor cyga y Humry, k2 2584/20 of, 17.
12. 2020. TOAMHe; npecyAy AnenauuoHor cygay Humry, k2 141/21 oz 18. 11. 2021. rosuHe.

29 Opf 1038 o6pahennx npegmera BpxoBHOT cyza 1 anealjMOHUX CYZ0OBA, YKYIIHO 27 ce
O/IHOCH Ha IpaBo cTaHoBamwa. Of Tora 6poja, y 15 c/y4dajesa je moctynao BpxoBuu cyf, a
y 12 ciy4ajeBa anesiallioOHU CYJ0BH.

30 Buperu: npecyny BpxoBHor kacanuoHor cyza, PeB 9oo/15 of 22. 04. 2015. roguse;
npecyzny BpxoBHor kacauuoHor cyza, PeB 4453/22 oz 16. 06. 2022. roguHe.

31 Og 1038 o6pahenux mpesmera BpxoBHOT cyja 1 anealMOHUX CYAOBa, YKYITHO 128 ce
OoAiHOCH Ha HacuJbe y mopoauLu. Ox Tora 6poja, y 92 ciydaje moctymnao je BpxoBuu cyg, a
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ce OJJHOCe Ha ITUTame Ja JIM Ce HaCUJbe Y IOPOJUL A MOXXe OCTBAPUTH je JHUM
aKTOM MJIHU je MoTpebaH oapel)eHr KOHTUHYUTET Yy MOCTYIakby HACHTHUKA Y
OJIHOCY Ha )XPTBY HacK/ba y HOPOA I3

Y npakcu BpxoBHOT cyza v anelaliMOHMX CyL0Ba, Takohe, mpumeheno
je HejeTHAKO MOCTYTakkhe Y UCTOBETHHUM MJIM TOTOBO MCTOBETHUM IPOLIECHUM
CcTBapHMa.

Y eHTpy Halllel UHTepPeCOBamka y pajy jecy yIJIaBHOM OJIyKe y KOjuMa
Cy CYZOBH ITOBO/IOM MCTHUX CIIOPHUX IOPOJUYHONPAaBHUX CTBAPH 3ay3UMaTu
pas/IMYMTe CTaBOBe, a TUUY Ce: IPAaBHOT CTAaTyca BaHOpayHe 3ajeHMULIE,
yTBphHUBaa NopeKia AeTeTa, TUIIekha POAUTE/bCKOT ITPaBa, IpaBa Ha perpec
ponuTesba KOjH je 3ajeIHUYKO leTe y LieIMHU U3/IP)KaBao, CacTaBa 3ajeJHUUKe
MMOBHHE CYNIPY>KHHKA U Y3ajaMHOT BpIlleha HaCU/ba CYIPY)KHUKA.

2. YTunaj mpecraHka OpayHe cMeTH-€ Ha paHHje
3aCHOBAaHY BAaHOpA4YHY 3aje JHULLY

YPC3 u [13PC34 BanOpauHy 3ajeiHULY ¥ OpaK M3jeiHa4YaBajy y MOTJIeAy
MpaBa U Ly)XHOCTH BaHOPAYHMX MApTHEPA M CYNPYXXHUKA (ZeTa/bHUje KOZ;
Draski¢, 2005:160-164; KoBauek-Cranuh, 2007: 174-177; LiBejuh Januuh, 2009:
208-212; IMowasuh, 2017: 144-146). OBze ce uMma y By caMO BaHOpavyHa
3ajeHUIIA KAO TPajHMja 3aje JHUIA JKMUBOTA JK€HE U MyIIKapia usdmely Kojux
HeMa GpavyHHX CMETHHU.>

Haxme, TI3PC je mpumu4HO jacaH y moriesy Kapakrepa BaHOpPauHUX
Be3a 3a Koje ce Be3yje HeKa Of, WeCT OpavyHUX CMETHH, PEryJIUCaHUX OBUM
3aKOHCKUM TeKcTOoM.3® TakBe BaHOpayHe 3ajeHUIle HE YXXUBAjy MPaBHY
3awtury. llta ce gemiaBa yKOTHMKO TOKOM Tpajama TakBe ,3abpameHe”

y 36 ciy4ajeBa anesialjMOHU Cy/IOBU.

32 Y ToMm mpaBiy, peliMMo, BUAieTH: mpecyAy BpxoBHor kacamuoHor cyaa, Pes 138/16 o
06. 04. 2016. roguHe; Ipecyny BpxoBHor kacanmoHor cyza, Pes 829/16 o 19. 05. 2016.
roguHe; npecyay BpxosHor kacayuonor cyzaa, Pes 717/16(1) og 26. 05. 2016. roguse;
peliere AnenanuoHor cyaa y beorpany, I'k2 881/16 og 02. 11. 2016. roguHe; Ipecyay
BpxoBHor xacanuosor cyza, Pes 783/17 oz 20. 04. 2017. roguHe; npecyay AnenamuoHor
cymay beorpagy, ['x2 441/10 o, 22. 08. 2019. roguHe; npecyny BpxoBHor KacamuoHor cyaa,
PeB 2799/20 07,17. 09. 2020. roguHe; mpecyay AnenauuoHor cysaay Humry, I'x2 364/20 of,
30. 09. 2020. TOAUHE; Ipecyay BpxoBHor kacaumoHor cyza, Pes 5079/22 of 22. 06. 2022.
roauHe; npecyay BpxoBHor kacanuoHor cyza, PeB 7287/22 o 23. 06. 2022. roguHe; npecyny
BpxoBHor kacanuoHor cyza, Pes 12388/22 ox 22. 09. 2022. roguHe; npecyay BpxosHor
KacanuoHor cyna, Pes 21813/22 ox 04. 05. 2023. roguHe.

33 Bugeru: un. 62, ct. 5 YPC.
34 Bupgeru:un. 4, ct. 2 [13PC.
35 Bupgeru: un. 4, ct. 1 113PC.
36 Bugertu: un. 17-24 I[13PC.
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BaHOpavHe 3ajeJHHULIe TAPTHEPU KOjU CY Y KCTO BpeMe OUJIH y TpaBHO Bakehum
6paxkoBuMa ca Tpehum nuirma cTexkHy ogpeheHo UMOBHHCKO IOOPO, T1a TOCIIe
TOTra HUXOBU OpakoBU mpectaHy? /la M ce Ty aHAJIOTHO IpUMelbyje YIl. 33,
ct. 2 [I3PC xoju roBopu 0 KOHBa/INZALMjU KaCHHje CKIOI/BeHOT HUIITAaBOT
6paka, YKOJIHKO paHHje 3aK/bydeHu Opak y meljyBpemeHy mpecTtaHe, UTHA U
Ja’be BaXU MPaBUIIO, cafpykaHo y 4. 17 [13PC, fa 6pak He MOXKe [ja CKJIOMH
nuie Koje je Beh y 6paxy?

[TocTaBmeHu mpo6ieM amenanuoHu cyzoBu y PenyGnuuu Cp6uju
Pa3INYUTO pellaBajy. Tako je y jeqHOM ciy4ajy Anenauyonu cyjy beorpany
OJITYYMO Y TIPUJIOT KOHBa/THMAalvje BanOpayHe Bese, 6yayhu ma cy 6pakosu
BaHOpa4yHMX MapTHepa pa3BegeHn? (tako u: KoBauek-Cranwuh, 2007: 177;
[Metpos, 2008: 34-35). Ty, gakse, mona3u A0 MyHe MPUMEHE Y. 191, CT.
2 I3PC, ga ce Ha HAa UMOBHUHCKe OJHOCE BAaHOPAYHUX MapTHeEpPa CXOZHO
MpUMemYjy ofpende OBOT 3aKOHCKOI TEKCTA Koje ce OJHOCe Ha MMOBHHCKe
ogHoce cynpyxHuka. Hemro xacHuje, taj uctu Cyp je, TOBOAOM HCTOT
c/ly4aja, OIy4Ho AujaMeTpasiHO cynpoTHO,® usHocehu crtaB ga: ,panuje
nocrojeha Tpajuuja 3ajegHNLIa )KMBOTAa BAHOpAaYHUX MapTHepa, uaMely kojux
Cy mocTojasia GpayHe CMeTHe, HAKHAJHUM IPECTAHKOM HBHUXOBHX GPAKOBa,
3acHOBaHMX ca TpehuM MULMMa, He CTHYe KBaJTUTET BaHOpayHe 3ajeJHULIE Y
OJHOCY Ha KOjy ce MOry MpUMeHUTHU oapeznde [TopogyHOr 3aKOHA O CTULIAY
3ajegHUYKe CBOjuHE’.

Amnenannonu cyz y Kparyjesuy?*® u Anenaunumonu cyn y Humy* cy, 3a
caja, AOC/IeHU Y CTaBy Ja BaHOpayHa 3ajeJHUIIA Y MIPUCYCTBY OpauyHUX
CMETHH He MO)Ke OMTH OCHOB 3a CTHIIalhe UMOBHHCKHX J0Oapa BAHOPAauYHUX
napTHepa.

Yumwenuna je ga [13PC He roBOpM JHUPEKTHO O KOHBAJTHUTALUjU
BaHOpauHe 3ajefiHUIIE 3a C/y4aj Aa OpavyHa cCMeTHaA Koja ,ontepehyje” meHy
Ba/JIMAHOCT IpecTaHe fa nocroju. Yumenuna je u to ga YPC, xao u [13PC
roBope O aHaJ/IOrHOj MpuMeHu oapenaba I13 koje ce ogHoce Ha 6pak U Ha
BaHOpauHy 3ajegHuy. Kako 61 ce n36erio 0BakBO pa3IUYUTO MOCTYMAbe
CyZiOBa Y UCTOBETHUM CTBAapHMa, HEONXOJHO je YPeJUTH MPaBHU CTATYC
BaHOpayHe 3ajejHHLIE MTOCIe IPeCTaHKa GpayHe CMeTHbe.

37 Buperu: pemewe Anenaunuonor cyzay beorpagy, 'k 8893/19 op 11. 12. 2019. roguHe.
38 Bugeru: npecyny Anenanuonor cygay beorpany, Ik 1424/21 041 12. 04. 2023. roauHe.
39 Bupern:npecyny Anenanuonor cyzay Kparyjesny, Ik 2213/11 051, 19. 06. 2012. rosuHe.

40 Bupern: mpecyny Anenanuosor cygay Humy, Ik 1690/19 o 07. 11. 2019. roguHe.
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3. YrephuBame nopexia gerera

[Tpema T13PC, ounHCTBO zeTeTa Koje je poheHo BaH Gpaka MOXe ce
YTBPAMTH Ha ABa HAUMHA: TIPU3HakbEeM OYMHCTBA MJIN Y TAPHUYHOM MTOCTYTIKY,
ojrosapajyhoM, mpaBHOCHa)XHOM CYZACKOM OZJTyKoM.# CpIICKH 3aKOHOZ,ABALj,
je JOBOJBbHO jacaH KaJa KaXke Ja MyLIKapal, KOjU je Aao M3jaBy O MPU3HAY
OYHMHCTBA by He MOJKe OII03BaTH, Tj. O Y3€eTH joj CBOjOM BO/BOM Ba)kHOCT. McTo
Ba)XM U 3a M3jaBe ca KOjUMa ce MajKa M JieTe carjallaBajy ca MPU3HameM, a
aKO OHHU He MOTY Jia [jajy carjlacHOCT, OHJla CTapaTesb JeTeTa, y3 IPeTXOoAHy
CarjacHOCT HaJIJIeXKHOT IIeHTpa 3a COLMjaTHU pag,.+*

[IpesmeT Halle makibe jecTe mpecyna AnenanuoHor cyga y Hosom
Cany,®y kojoj oBaj Cyzn norphyje, Beh paHuje caoniiTeH 3ak/by4yak Cya Koju je
pellaBao cay4aj y IPBOM CTeleHy, Ja KaJa MylIKapal Ip1u3Ha OYMHCTBO, OH I'a
He MO)Xe 0CITOpaBaTH, Beh jeJHHO MO)Xe TPaYKUTH MOHUILTAj U3jaBe O IPU3HAY
OYMHCTBA, YKOJIMKO HUCY OUJIN UCITyHeHHU YC/IOBH 3a HeHY ITYHOBa)XKHOCT,**
WJIY aKO je M3jaBa JlaTa ycjies MaHa Bosbe.* [IoTIyHO ucrnpaBHO padyMeBambe
3aKOHOZaBYEBE BOJbE, CafpikaHe y 4. 56, cT. 2 [13PC (rako u: Draskic, 200s5:
213-215; KoBauek-Cranuh, 2007: 232; LiBejuh Januuh, 2009: 280; cynporHo:
[Towasuh, 2017: 225), mpemMaa 4. 256, CT. 4 UCTOT 3aKOHA, KA0 CTPAHKY Y CIIOPY
pPajiyl ocriopaBama OYMHCTBA CIIOMHIbe MYLIKapla KOju ce 10 OBOM 3aKOHY
cMarpa olieM JeTeTa, LLITO MOXXe /la HaBeJle M Ha MOTpelllaH 3ak/byvak Ja ce
oCIiopaBame OYMHCTBA MPHU3HAje Y MYLIKaply KOjH je OYMHCTBO ITPHU3HAO.
Y oBoM ciyd4ajy HHje Ba/baHO CaMO IO3MBame Ha MPOIMC KOjU OIlpaBjaBa
oBakBy oznyky. Hauwme, 6ygyhu na je mywkaparn, Koju je mpusHao gere 3a
CBOje Mo MUTao TYXXO0y 3a OCIiopaBale OYMHCTBA, CYy/J, je TpebasIo Ja ce o30Be
Ha 4. 52 [13PC koju roBopu o HemoryhHoOCTH omo3uBa M3jaBe O MPU3HAY
ounHcTBa. OcrnopaBame OUYMHCTBA OJ CTPaHe MYLIKapIa KOjU je MPHU3HAO
OYMHCTBO 3aMPABO je BUJ OAY3HMMama BAXHOCTH (0mo3uBa) Beh faToj usjaBu
O MIpHU3HAKkYy OYMHCTBA, BOJHOM CaMOT MYyLIKaplia KOjH je TaKBy MU3jaBy Zao.
llame cnenu na je mosuBame Ha 4. 56, cT. 4 [13PC, xoju mpomnucyje na Huje
JONyIITeHO OCIIOpPaBame OYMHCTBA OHUM JIMIIMMa Koja Cy ce ca IIpHU3HalbeM
carjiacvia, HEOCHOBAHO.

41 Buperwn: un. 45, ct. 4 [13PC.

42 Buperu: u. 52,y Besu ui. 50 [13PC.

43 Buperu:npecyay Anenanuonor cyzay Hosom Cany, I'k2 236/14 op1,15. 05. 2014. roguHe.
44 Bupern: un. 53 [13PC.

45 Bupern:un. 54 I13PC.
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4. JInmeme POAUTE/BCKOT IIPpaBa

[Tpema T13PC, kazma popurtess 3710ynoTpeb/baBa mMpaBa UM rpybo
3aHeMapyje AY>KHOCTH M3 JOMEHa POAUTE/bCKOT MPaBa, OH MOXe GUTH
IOTITYHO JIMIIEH POAUTE/bCKOT NpaBa.+ Cpricku 3akoHojaBal, npeasrha jour
Y e TUMUYHO JIMLIEHe POAUTE/HCKOT MPaBa Kao MOPOSUYHOIPABHY MEPY Koja
ce MpUMelbyje IPOTUB POJUTE/bA KOjU HECABECHO BPIIM MPaBa U Jy)XHOCTH
M3 OKPH/bA POSUTE/bCKOT MpaBa.* 3a pa3avKy O, MHCTUTYTA MOTIYHOT
JUILIEHA POJUTEHCKOT TIPaBa rie cy exempli causa HaBegenu moryhu o6umu
3710ynoTpebe mpaBa WK TPybOr 3aHEMapUBaba AY)XHOCTH U3 CaJpP)KHHE
POAMTEBbCKOT IIPABa, KOJ, JeIMMUYHOT JIMlIekha POJUTE/bCKOT IIpaBa Tora
HeMa, Ta Ce MPenylTa Cygy KOju y KOHKPEeTHOM C/Iy4ajy MOCTyIa Ja cam
IPOLIEHHU A /I Ce KOHKPeTHA CUTYyaliija MO)XXe MOJBEeCTH M0/, HeCaBeCHO
nmocTymnamwe poauteba+® (Buiie o Tome kop;: [Bejuh Januuh, 2006: 15; [Towasuh,
Bramkosuh, 2022: 295-300).

[Ipepmer Hamre nmakme je oxsmyka AmnenaunvoHor cyza y Hosom Cany
KOjOM je OTal, ABa MaJIOJIeTHA JeTeTa Ae/JTUMHUYHO JHLIEH POJAUTE/HCKOT
npaBa.* M3 casp>xvHe OBe OJJIyKe MOXXe Ce jaCHO BHU/ETH MPOTHUBIIPABHO
IIOHalllake OI]a Koje ce oTJiefja y TOMe: IIITO je MajIiy 3aje JHUYKe MaJIoJIeTHe flelie
YCKPATHO /1a KOHTAKTHPA Ca IBbHUMQ; IITO je BACITUTHOM 0CO0/bY MPeLUIKOICKe
yCcTaHOBe y K0joj 6opaBu miahe mere 3a6paHuo [Ja ra Mpeajy Majiu; UITo
ce OIJIYLIMO O MPUBPEMEHY MepPy KOjOM CY, SO IMPAaBHOCHAXKHOT OKOHYAaHa
IIOCTYIIKA 3a BpLIEe POAUTE/bCKOT MIPaBa, Jelja oBepeHa MajLiy; IITOo je
MeT MyTa MOKyIlIaBaHa MPUHYZAHA IpUMOIpeaja feue Majuu, 300r yera je
OH HOBYaHO KaXibeH. OBaKBH MOCTYMNIHU Cy, 6apeM IpeMa CaAp>XXUHHU YJI.
81, cT. 3, Tau. 3 [13PC, npumep rpy6or 3aHeMapuBama Ly)XHOCTH U3 JOMeHa
POJUTE/BCKOT MIPaBa U CAMHUM THM [OBO/bAH apPIyMeHT 3a IIPUMEHY CTPOXKe
MOPOAMYHOIIPABHE Mepe — MOTIYHO JIHLIEHe POSUTE/BCKOT MpaBa. AKo ce ToMe
J0Jia ja OTall NCKa3yje eJleMeHTapHO HEeMOLITOBalbe IIPeMa MajLit Jelle, 1a UMa
WTHOPAHTCKH CTAaB MIpeMa CTPy4YmalMa Ha/JIe)KHOT LeHTPa 3a COLjHjaTHU
paj, Kao 1 TO /1a je IPOTHB bera MOKPeHy T HapHUYHH [TOCTYIaKa 3a 3aLITUTY
0[], HAaCHJ/ba y MOPOAMIIM U KPUBHYHU MOCTYTAK 32 M3BPILUEHA /Ba KPUBUYHA
Jefa — ofy3uMarbe MaJIoJIeTHe Jielle, BUIIIe je Hero o4ynTa 0s1ara KasHeHa

46 Bugerwu: un. 81 13PC.
47 Buperu: un. 82 [13PC.

48 TIlo HaueMm cxBaTamwy, fOOPO IOjallilbehe IIPAaBHOT CTAHAPAA ,HeCaBeCHO BpIIEHe
poauTes/bCKOr MpaBa’ Aaje BpXoBHU KacanvoHU CYA Yy jefHOM ciy4ajy, oapebhyjyhu na ce
OHO OTJIefia ,MaXOM Y HEeUH by, OLHOCHO NPONYIITalby POAUTEbA 1a MAJIOJIETHOM JeTeTy
06e36e/ie OCHOBHE )XMBOTHe ITOTPebe, Kao U Y He3aUHTEPECOBAHOCTH 3a HerOBY TUYHOCT .
Bugertu: nmpecyay BpxoBHor kacanuosor cyza, PeB 967/2016 oz 26. 07. 2016. rogvHe.

49 Bupern: pememe Anenannonor cygzay Hosom Cagy, k2 606/16 0, 28. 10. 2016. roguHe.
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MOJIMTHUKA HEe CaMO MPBOCTENEHOr Cyza, Beh n Anenauuonor cyza y HoBom
Cazy. Op1yKa o IOTIy HOM JTHILIE Y POAUTE/BCKOT IIPABa OLja MaJIOJIETHE Jelie
y KOHKPETHOM C/Ty4ajy He 61 niIa HayTpo Hajoos/ber nHTepeca fete, 6yayhu
[, IpeMa TPOLeHH CTPYYHOTr THMA Ha/IJIEXKHOT LIEHTPA 3a COLMjaTHU Paj,
MajKa MMa ,pOJUTe/bCKe KalalUTeTe 3a Ipey3rMare CaMOCTaTHe Opure o
MaJjIO/IeTHOj geuu’.>°

5. [IpaBo Ha perpec poguresba Koju je y
MOTIYHOCTH U3AP>KAaBao JgeTe

[Tpema I13PC, poguTe by MMajy MpaBo U Ay>XXHOCT Jla U3, PXKaBajy CBOjy
Jeny, moJ ycaoBuma 6/1vke ogpeljeHUM OBUM 3aKOHCKUM TEKCTOM, HE3aBUCHO
oJi Tora sia v je mete poheHo y 6paxy niu BaH 6paka u 6e3 063upa Ha TO KO
0Jl pOAMTesba BPIUU POSUTE/HBCKO MPABO, YKOMTUKO Cy 6paK MM BaHOpavyHa
3ajeHHILIA TIPECTAIU A TOCTOje.>

Y cutyauuju ga caMo jelaH o, poAuTes/ba U3JpXKaBa JeTe, Ha IUTambe
Jla 11 OH MMa IpaBo Ja 3aXTeBa Of APYror poAuTe/ba HAKHAAYy TPOLIKOBA
H3JpXKaBamwa y ey Koju je Tpebasio za mogMupH Apyru pogutesn, [13PC,
Ha4eJIHO, Aidje mpocTopa 3a ABa Moryha ogrosopa. [lonazehu o caapyxune 4.
65, cT.1 YcraBa Peny6nvike CpOuje,® uit. 73, 4. 154, CT. 1 ¥ 4L 166, cT. 5 [13PC,
IIPOMCTHYE /1A je U3/ P)KaBame 33jeJHHUYKA JPYXXHOCT POAUTEBA 3a KOjy OHU
0/ITOBApajy Mo/ie/beHO, IITO Ja/be 3HAaYM U IPAaBO Ha perpec pojuTesba Koju
je caM U3 pXKaBao JeTe of, CTpaHe APyror poguTe ba KOjU HHje JONPUHOCHO
n3jpxxaBamwy gerera. C apyre crpaHe, U3 cagpXXuHe 4. 165, cT. 1 [13PC
HeJIBOCMMCJIEHO Ce BUA W UHTeHIIMja CPIICKOT 3aKOHOAAaBalla Ja ce PaBo Ha
perpec MCK/by4HBO Be3dyje 3a JUIle Koje je GPaKTUYKHU aBajio U3/IpXKaBame,
aJIi ra 3aKOH HHje 06aBe3ao Ha faBame U3JPXKaBama.

360r oBako GpOPMY/IHMCAHUX 3aKOHCKHUX peliewa cagpanux y [13PC, y
TEOpHjHU HeMa carjacja Ha oBy Temy (Bugeru: Kopah, 2002: 29-40; Ipamkuh,
2005: 359; KoBauek-Cranuh, 2007:102; LIBejuh Januuh, 2009: 154-155; [Towasuh,
2017: 360-361).

YnpaBo 3axBaspyjyhu Baxehum noposguyHonpaBHUM NpOMMCHUMa KOjU
ce OlHOCe Ha [TPaBO Ha HAKHAJy TPOLIKOBA U3 p)XaBakba MaIOJIeTHOT IeTeTa,
y CYZCKOj IpaKcH, Takolhe, Hema jeauHCTBeHOr CcTaBa 1o oBoM nutamy. C jenHe
cTpane, BpxoBHU cyz je, mocTymajyhu y Bullle CTIOPHUX C/Ty4ajeBa M3P)KaBarba,
0CTao JOCJIelaH CTABYy Jla pPOSUTE/b KOjU je caM M3JP)KaBao JeTe, a APYTH

50 M3 obpasnoxema HaBesieHe ofnyKe Anenanyonor cyaay Hosom Cany.
51 Buperu: un. 154, ct. 1 TI3PC.

52 YcraB Peny6iuke Cp6uje. Caysuc6enu enacruk PC. Bp. 98.2006, 115.2021 11 16.2022. Y
npogayxertky paga YPC.
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poAuTesb je 3HAO 3a HEroBO IOCTOjarbe, HeMa IIPaBo perpeca of, Apyror
pozuTema, 6yayhu fa To Huje nHLle Koje HeMa MPaBHY 00aBe3y Ha U3/ pP)KaBabe
Jele, Ha OCHOBY 4JI. 165, cT. 1 [13PC.5* Ha ncTum nosunujama je, 6apem npema
JOCTYITHO] CYZACKOj mpakcH, AnenauuoHu cys y Humy.>> Anenaunuonu cyp
y beorpany je, mpernocrasmamo, yaumajyhu 3a monasuy ocHoBy [IpaBHO
cxBartame ,[IpaBo Ha perpec poauTe /ba Ha TPOIIKOBE U3 P)KaBamwba AeTeTa’,>*
YCBOjeHO Ha CeJHULIM cyAuja AnieanioHor cyzay beorpany, ogpyxaHoj o1. 10.
2013. TO/IVIHe, Y HEKOJIMKO CIIOPHUX C/Ty4ajeBa KOjU ce OJHOCe Ha U3Ip)KaBambe
MaJIojieTHe Jelle Of CTpaHe poJuTe/ba OAJYUHO y IIPUJIOT IIpaBa Ha perpec
POZMTEbA KOjH je CaM CHOCHO CBe TPOIIKOBe M3/ p)KaBarba MaIOJIETHOT JeTeTa
oJ, Apyror poguTesba, monaszehu ox cagpxune 4t 73 u 4. 154, ct. 1 [13PC.57
58 Jlo MCTOT 3aKJ/by4Ka fAourao je u Anenauumonu cyn y Kparyjesny y jenHom
c1y4ajy.”® Anenanuonu cyn y Hosom Cany HeMa jeJMHCTBEHO Ijiefiakbe Ha
IIpaBO poAuTe/ba Ha HaKHA/Jy TPOIIKOBA aKoO je caM M3Jp)KaBao MaJIoIeTHO
pere. Hexaza je ogsryunBao y Ipusor mpaBa Ha perpec pofiuTesba Koju je y
LieIMHU IOAMUPUBAO MOTpebe M3/IP)KaBAaHOT MaJIOJIETHOT JeTeTa,*® a HeKaZa

53 WMycnydajeBrMa Kafia APYry poguTe b HUje 3HAO 3a poheme feTeTa, BpXOBHU KacallMoHU
CyJ, HUje [03B0J/bAaBA0 MPABO HAa HaKHA/y TPOLIKOBA U3JAPXKaBamba POLUTE/bY KOjH je Y
LIleIMHU U3/ PXXKaBao MaJjIoeTHO /ieTe, IPBEHCTBEHO 300T TOra IITO 0Baj JPYIU POAUTEb
HUje CaMOBOJ/bHO 3aHeMapHo 00aBe3y U3ApXKaBamwa 33je JHUYKOr JeTeTa. Y TOM MpaBLy
racu: npecyga BpxoBHor kacanuoHor cyza, PeB 1941/16 o, 29. 12. 2016. rogvHe; npecyja
BpxoBHoOr KacanuoHor cyna, PeB 4056/19 oz 09. 09. 2020. TOAMHE.

54 Y TOM Ioriexy, peluMo, BUAeTH: pecyny BpxoBHor kacanuonor cyna, Pes 1417/16
on 22.12. 2016. ToJuHe; TpecyAy BpxoBHor kacanyoHor cyga, Pes 1158/17 oz 14. 06. 2017.
ropviHe; npecyny BpxoBHor kacanyoHor cyza, PeB 576/20 of 11. 03. 2021. TOIMIHE; IPECYAY
BpxoBHor kxacanuoHor cyza, Pes 7680/21, o1, 09. 12. 2021. roaguHe.

55 Bugern: npecyany Anenanuosor cygay Humry, I'x2 252/18 oz 06. 09. 2018. rogune.

56 Ha unrepnert agpecu: http://www.bg.ap.sud.rs/cr/articles/sudska-praksa/pravna-
shvatanja-stavovi-i-zakljucci-apelacionog-suda-u-beogradu/gradjansko-odeljrenje/pravo-
regresa-roditelja-na-troskove-izdrzavanja-deteta.html.

57 Buperu: npecyny AnenanuoHor cynay beorpagy, k2 622/14 of 13. 11. 2014. rojuHe;
npecyzy AnenaunuoHor cyzay beorpagy, Ik 215/19 oz 05. 09. 2019. rofuHe.

58 Tpeba, mehyTum, nmaru y BUAy Ja, HACYIPOT OBOM IIPAaBHOM CXBATamy, IOCTOjU U
3ajeHMYKO M3/ BOjeHO MUILLbeRE 14 cyguja uctor Cyna, y KOMe OHHU /1ajy apryMeHTe
NPOTHB IIPaBa Ha Perpec pojuTe ba KOjH je y e ITMHHU IOAMHUPHUBA0 NoTpele 3ajeHUIKOT
nerera. Buzeru: 3aje sHMYKO U3 BOjEeHO MUILJbEHHE Y O HOCY Ha IPABHO CXBaTakhe YCBOjeHO
Ha CeJHUIM CBUX CyAHja AneauuoHor cyaa y Beorpagy, ogpxxaHoj faHa o1. 10. 2013.
roguHe. [IpeyseTo 22. 08. 2024. rogute. http://www.bg.ap.sud.rs/cr/articles/sudska-praksa/
pravna-shvatanja-stavovi-i-zakljucci-apelacionog-suda-u-beogradu/gradjansko-odeljenje/
zajednicko-izdvojeno-misljenje-u-odnosu-na-pravno-shvatanje-usvojeno-na-sednici-svih-
sudija-apelacionog-suda-u-beogradu-odrzanoj-dana-o1.-oktobra-2013.html.

59 Buperu: nmpecyny Anenanguonor cyzay Kparyjesuy, ['k2 450/12 01 14. 1. 2012. TOfguHe.

60 Bupern: pemewe Anenanuosor cygay Hosom Cagy, ['x2196/11 01 28. 03. 2011. rofuiHe.
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IPOTUB TOr OBjalrhema, y3uMajyhu 3a mosasHy OoCHOBY MCTO 3aKOHCKO
pelllerbe Ha Koje ce o3MBao ¥ Bpxosuu cyz y Peny6nuuu Cpouju.®
Hako je cyacka nmpakca BpxosHor cyza, AnenanuoHor cyga y Humy

u genoM AnenaunyoHor cyzay Hosom Cazy y y6okoMm caracjy ca peliemem
CPIICKOT 3aKOHO/JABLA O HEMOryhHOCTH jelHOT poAUTe/ba Ja 3aXTEBA OF,
JPYTOr poAxTe /ba HAKHA/AY TPOLIKOBA U3 p)KaBama Y ey KOjU je OBaj APYyTHU
poauTeb Tpebaso fa MOAMUPH, OHA HUje Y CKJIaly Ca LM/bHUM U CUCTEMATCKUM
TyMadeweM CJI0Ba 3aKOHA M MPOTHUBYpPEYH Havely IPaBUYHOCTH, jep HU Ha
KOjU HAYMH He IUTHUTH POJUTE/hA KOjU je jeAWHU yaarao cBoja GuHaHCHjCKA
cpencTBa 3a afieKBaTHy 6pury o gerery. OcuM TOra, OBaKBUM OJJTyKaMa
HaBeJleHUX CY/ACKUX MHCTAaHIM NMPOTUBU Ce U CaJpP)XXHUHA 4. 167, CT. 2, Koja
jacHo moTBplhyje Ja 3ampaBo U He TIOCTOjH )XMUBOTHA CUTYAlHja KOja je THOT OF,
poJUTe/ba MOXe /1a 0CI0004 Y AY>KHOCTH U3/ pXKaBarba MaJIOJIETHOT JIeTeTa.
[TpumeHa mpaBuia 3aKoHa 0 06/IMTraMOHUM ofHOocuMa Peny6nuke Cpb6uje
o cTuLamky 6e3 ocHOBa® y oBoM ciy4ajy Huje moryha, 6ygyhu ma je I13PC,
Kao cIelMja/IHU 3aKOH 3a ypelhuBamwe MOPOAMYHONPABHUX OfHOCA, TO Beh
perynucao.s

Kako 6 ce n36ersia npaBHa JuieMa Kojyje CTBOPHO CPIICKH HOPMOTBOPaAII,
Ja I POAYTE b KOjU je y LieIMHU MOJMHPHUBAO NMOTpebe 3aje JHUYKOT JeTeTa
VIMa [PaBo Ha perpec, moTpeGHO je U3BpUINTH U3MeHY 4. 165 [13PC, y mpaBuy
na ce usbpuuie geo popmynanuje ,a HUje UMaIo MpaBHy o6aBe3y”, U Ha Taj
HaYMH Ce MPAaKTUYHO BPAaTHUTH Ha pelllele CaJPXKaHo Y Y. 319, CT. 1 3aKOHA
0 6paky u mopoguvYHUM ogHocuma Cpbuje.o

6. CacTaB 3ajefHNYKe UMOBHHE CYNPY>XHHUKA

[Mpema I13PC, xaza cynpy)XHHLM TOKOM GpaKa pasoM CTeKHY ofpeheHo
VIMOBHMHCKO ZJ06PO, OHO YMHHU BHUXOBY 33je JHUUKY UMOBHUHY.® McTO, HaYe THO,
Ba)XkU y MOTJIely CTHILalkha Ha TeMeJ/by 3aK/by4YeHOI yrOBOpa O JOXXUBOTHOM
U3Jp)XXaBaky OJ, CTpaHe CYNPY)XHHUKA, Y CBOjCTBY JaBaolla U3Jp)KaBama.
Hauwme, Behuncku je npuxBaheH cTaB y CyACKOj MPaKCH Ja OHO Ha ILITA Ce

61 Bugern:npecyny Anenanuonor cyzay Hosom Cany, Ik 1879/18 o, 09. 05. 2018. rogure.

62 Buzern: 4. 210-218 3aKoHa 0 o6nuranuoHuM ogHocuMa Penry6inke Cpbuje. Cayncberu
aucm CPPJ. Bp. 29.1978, 39.1985, 45.1989, 57.1989; Cayscbenu aucm CPJ. Bp. 31.1993; Caysxncberu
aucm CLT. Bp. 1.2003 - YcraBHa noBessa u Cayncberu enacquk PC. Bp. 18.2020.

63 Y ToM nmpaBLy BUAETHU U: Tpecyny BpxoBHor kacauumoHor cyza, Pes 7680/21 01 09. 12.
2021. TOgUHeE.

64 3akoH o 6paky u mopogudHuM ogHocuma Couujanuctuuke Peny6nuke Cpbuje.
Caymc6eru enactuk CPC. Bp. 22.80, 24.84 — apyru 3akoH u 11.88; Cayxcberu enacHuk PC.
bp. 22.93, 25.93 — UCNpaBKa, 35.94, 46.95 — JPYTH 3aKOH U 21.2001.

65 Bugeru:un. 171, cr.1113PC.
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o6aBe3ao NMpuUMaJal U3/p)XaBamwa, HaA UMe JAaTOT U3JApXKaBama, TO IOCTOoje
33je JHUYKA UMOBHHA CYIIPY)XHHKA, Oyayhu /1a je cTedeHO TepeTHUM PaBHUM
IIOCJIOM M HE3aBHCHO OJ, TOra fa /1 ce $pOPMaJIHO y IOJIOXKAjy AaBaoLa
U3Ip)KaBarba Hajla3W CaMo jeJlaH CyNpPY>XHUK WM 06oje (Tako u: Draskid,
2005: 399; [Towasuh, 2017: 401; cynporHo TBpAM: [TaHOB, 2008: 596-597).°°

HacymnpoT oBakBOM Iyiefiay Ha CTBap, Y CYACKOj IPAaKCH YOUeHH Cy U
Ipyrauuju craBosu. Haume, cTaiHO IPUCYTHY JUIeMY fia JTH Ce 33je JHUIKOM
MMOBHHOM CMaTpa CBe OHO IIITO je CTeYeHO Ha UMe peanu3aliyje yroBopeHe
ob6aBe3e mMpuMaolLa M3Jp)KaBamwa, AnemauyoHu cyg y Humy pemasa Ha
Ipyravyvju Ha4WH, 1ajyhu mpoctopa 3a jeHo 1y6ibe U TeMe/bHUje 3aUPAthe
y cymtuny npo6iema. Ilpema jegHoj ogayuu oBor Cyza, fa M OHO LITO je
pejMeT YTOBOpHe o0aBe3e MpHUMaolla U3JpXKaBamka, Y BpeMe OTBapama
weroBor Hacseha, ysa3u y 3ajeJHUYKY HMOBHHY CyIIPY)XHHKA, HAKO je caMo
jemaH of wux GOpMasHO JaBajall U3Jp)KaBama, TO Tpeba Aa ce yTBpLHU
Ha OCHOBY IIpaBe BOJbe IPHMMAaola M3JPp>KaBamwa. YKOJIMKO je IpHUMaall
W3Ap)KaBamwa, nonasehu ox MTMYHUX CBOjcTaBa jeJHOT Of, CYNPY)KHUKa ca
KOjUM je 3aKJ/by4HO YTOBOP O JOXXHBOTHOM H3Jp)KaBaky, UMao y BUJY CaMO
Ibera Kao /aBaolia U3piKaBamwka, TO Tpeba YBOXUTH.®” Y IPHJIOr IPHUHLIMIIA
IpaBeJHOCTH, KOju AeioM Kpwu npasuo [13PC, caapyxaHo y 4. 171, €T. 1, uje
U cTaB AnealiuoHor cyga y Huury, HaBezieH y ApYroj o4 1y1id, KOju MOTeHIUpa
Jla Ha/IJIeXXHU CyJ, MOpa Ja YTBPAHM /1a JIU je CYIIPY)XXHUK KOjU HUje yTOBOPHa
CTpaHa 3aMCTa JONPUHEO y U3BpLIaBalby 06aBe3a U3 yroBOpa O JOXXHUBOTHOM
M3 p)KaBamy, U, aKO jecTe, KOJIUKH je HberoB 0NpHUHOC.®

7. Y3ajaMHO BpIIeme Hacu/ba Y HOPOSALH
O] cTpaHe CYNpY>XHHUKA

AKTye/THU TMOPOSUYHONPABHHU MPOMHUCH KaZa AepUHULIY HacH/be
Yy IOPOJMIIM T0JIa3e OJ TOTA /Ia je MoCpeay MOoHAalllake KOjUM jeJJlaH YIaH
nopoauiie (HACH/THUK) yTPOXKaBa TeJIeCHU WHTEIPUTET, AyIIE€BHO 31 PaBJbe
WY CIIOKOjCTBO IPYTOTr YIaHA MOpoauie ()KPTBA HACK/bA Y TIOPOAHLIH).

Tako ogpeheme Hacu/ba y HOPOSULIM TOCITY)XKUIIO je ATIeTallIOHOM CYZAY
y HoBom Cazy®® na n3pasu cTaB Kako ce y3ajaMHO Y3HeMHpaBame CyIpy)XHHKa
1 060CcTpaHO GUBUYUKO, ICUXUYKO ¥ BepOATTHO yrpOXKaBake UTH HapyllaBatbe
WHTerpuTeTa CYIpPy>XHUKA He MOYKe CMaTpPaTH HacU/beM Y TIOPOJ UL, OHAKO
Kako je perynucato y [13PC, Beh kao Buz nopemeheHnx napTHepcKkux ofHoOCA.

66 Bupgeru: pewemwe AnenanuoHor cygay beorpany, 'k 3631/14 oz 18. 05. 2016. rosuHe;
npecyzy AnenauuoHor cyzay Humry, k2 141/21 0g,18. 11. 2021. rosuHe.

67 Bupgeru: pemewe Anenauuonor cyzay Humry, [k 3177/18 op 16. o1. 2019. roguHe.
68 Bupern: pemewe Anenanuonor cyzgay Humry, ['k 2584/20 oz 17. 12. 2020. roguHe.

69 Bupern:mpecyzny Anenaumnonor cygay Hosom Cany, I'x2191/16 o 30. 03. 2016. roguHe.
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[To cxBarawy oBor Cyza, pasjior 3a TO JIeXXH Y YWHeHHUIIU a HeMa jacHO
MOCTaB/beHe TPaHMLe u3Mehy HacMTHMKA U )XPTBe HacH/ba — OHOT KOjH je
CcynepHuopaH y NapTHePCKOM OJHOCY M KOjU BPIIM HacH/be U OHOT KOjH je y
nH)EpPUOPHOM MOJIOKA]Y M KOjU TPIHU Hacu/be. FICTOM TOM MHUILI/BY PYKOBOHO
ce 1 BpxoBHU KacallMOHU Cy/, y BUIIIe CBOjUX OJTyKa.”®

BpxoBHM cyn” m AmenamuonHu cyp y beorpagy,’> HacympoT ToMe,
BepoBaTHO pykoBogehu ce [loHCOHOBOM THUIIOIOrMjOM MOPOANYHOT HaCH/ba
KOja YKJby4yje: ”YHTUMHH Tepop,”> HAaCUJIHU OTIOP’ U CUTyallMOHO HacHJbe
usmehy mapruaepa’ (geraspHuje: Derrington, Johonson, Menard, Ooms, Stan-
ley, 2010: 7), KCIIPaBHO M3PaXkaBajy CTaB /I Y3ajaMHO yTPOXKaBakbe TeIeCHOT
WHTErpUTeTa, 1yIEeBHOT 3[paB/ba MU CIIOKOjcTBa u3Mely cynpyxHuka (niu
BaHOpPAYHMX MapTHEPA) jeCTe MCTO BUJ HACH/ba y TIOPOSHIIA M KAO TAKaB
3axTeBa IpeJly3MMale Mepa 3a 3alITUTY OJ, HacK/ba Y IOPOAUIIHU.

8. 3axk/pyuHa pa3MaTrpama

CaxeT nmpuKa3s NyOJIMKOBAHUX OJ1yKa BpxoBHOr cyza v anemanuoHuX
cypoBay Peny6nuu Cpbuju 13 foMeHa NOPOAUYHONIPAaBHUX O/IHOCA MTOKa3yje
JajeympoTekanx 6e3MaJio ABaZeceT rofHa, pauyHajyhu og moyeTka mpumMeHe
I13, Hajuenrhe 6uia criopHa MpUMeEHA MPOMKCA O: BAHOPAYHOj 33je JHULY U
IE€HOM ITPAaBHOM CTaTYyCy; YTBphHBawby NOpPEKIIa JeTeTa; BpIlekhy POLUTE HCKOT
IIpaBa; JINIIeY POJUTE/bCKOT IIPaBa; U3 p)KaBakby; UMOBUHCKUM OJlTHOCHMA
y HOPOAWYHOj 3aje AHUIHA ¥ TOTOBO Y CBUM CETMEHTHMA HaCHJ/ba Y TOPOJULIH.

Benuku 6poj cOpHUX C/Ty4ajeBa KOju ce TUYy OBUX MPAaBHUX peHOMEeHA
MOKa3yjy Ja Ccy YPYLIEHU TeMe/bH MOPOJAHLEe KAa0 OCHOBHe hesvje ApylITBa.
brxoBo n3BopHILITE je IpeTEeXXHUM /leJIOM y NAaTpHjapXaHOj CTPYKTYPH
JPYILITBA, €KOHOMCKOj U MOPAJIHOj KPHU3H Yy KOjOj ce OHO HajlasH, ajiu je u
JleJIOM MPOJYKT HENpPeLU3HOCTHU U HejacHoha cjioBa 3aKOHA Koje y cToIy
npare ynorpeb/pbeHU MPaBHU CTAaHAAPAH, TIONYT , TPAjHHja 33je JHULLA JKUBOTA ,

70 Buperu: mpecysny BpxoBHor kacamuoHor cyza, PeB 1932/15 o 04. 11. 2015. ToguHEe;
npecyny BpxoBHor kacanroHoT cyza, PeB 2114/15 of1 02. 12. 2015. rofgviHe; ipecyny BpxoBHOT
KacaluoHOT cyZa, PeB1512/17 01, 07. 09. 2017. roAguHe; npecysy BpxoBHOT KacallMOHOT cy/a,
Pes 2153/17 oz 19. 10. 2017. TOgUHE.

71 Bupgertu: mpecyay BpxoBHor xacanuoHor cyaa, PeB 10/16 og 21. o1. 2016. roguHe.
72 Buperu: mpecyny Anenanuonor cygay beorpaay, k2 71/17 o, 23. 02. 2017. roguHe.

73 Huatumuau Tepop (intimate terrorism) mMoCTOjU Kaja jefaH of, MapTHEPA KOPUCTH
pa3IMYNTe TeXHUKe, KAKO 61 HAMEeTHYO KOHTPOJIY HaJ, PYTUM HapTHEPOM.

74 Hacunau ornop (violent resistance) mocToju Kaja XpTBa, Hajuelrhe xeHa, KOPUCTH
06JIMKe HacK/ba KaKo OM ce OCBeTHJIA 32 HAaCUJbe KOje TPIIHU.

75 CuryaunoHo Hacube uamehy naprHepa (situational couple violence) moctoju xaga csaha
nsMely mapTHepa KyJIMUHHPa Y TOj ME€PH Jja Ce IIOTIYHO I'yOU KOHTPOJIA Y TOHAIIA Y.
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,Hajbo/bu UHTEpec mereTa’, ,OMUTIeLHA Hempaszaa’, ,APCKO TMOHALIame
,0€300HPHO TIOHalIate”, UK ,3/T0HAMEPHO TOHaIIamke”, Kao U MOCTOjatbe
MPaBHUX MMPAa3HUHA KOje CyJOBUMA [ajy LIMPOK MTPOCTOP Y O Ty YUBAbY.

HapouuTtunpo6iem npesicTaB/ba JOHOLIEHE JHjaMeTPATHO CYIPOTHUX
OJ/IyKa y TIOT/IeZly UCTOBETHUX CIIOPHUX MOPOSUYHONMPABHUX CTBApH, Koje
He caMo Jla Mory za Oyay ,yTokas” 3a Jajbe LIAPOIHUKO MOCTYIMambe, KaKo
HIDKeCTeleHuX, TaKO U BULIECTENeHUX CyJ0Ba, Beh U Ja yrpose MpUHIIMUIT
jenHakocTu rpahana mpez 3aKOHOM, Kao U CUT'ypPHOCT IPABHOI IPOMETA.
OuurnenHo je ga ofesbera CyACKe MpaKce Koja MOCTOje IPU alelallMOHUM
cynoBuMa 1 BpxoBHOM cyzy,® 3aTuM 3ajeHUYKe CeHUILIE areTalHOHUX
cyZoBa 3a ozapelheHa cropHa MUTama,”” KA0 U 3ajeJHUYKA CaBeTOBama U
KOHCY/ITAaTUBHU CACTAHIIM arelaljMOHUX CYJOBa, Y capaZibu ca BpxoBHUM
CyZoMm,”® HUCY BOBOBHO ePpUKACHU MPABHU MeXaHHW3MH 3a yjeJHadyaBarbe
cyacke nmpakce. CBa je MpU/IMKA /1a MOTITYHOM yCariallaBamwy CyJCKe MpaKce
He JOMPHUHOCe HU yCBOjeHa paBHa cxBaTamwa ['palaHckor ozemerba BpxosHor
CYZQ, 3aTHM pelllaBame of, cTpaHe oBor Cyza CIIOPHOT MPABHOT MUTakba Kaid
TO TPAYXH MPBOCTENEHH CY/, TOTOM HeroBe O/ /IyKe 10 BaHPeAHUM MPaBHUM
JIEKOBHMMA, T1a ¥ YTBphere CeHTEeHI U U3 JOHEeTHX O/LTyKa, Kao U MyO/TNKOBambe
uctux (gerapuuje: Augpejesunh, Muojesuh, 2016: 29-30).

EBHUAEHTHO MHOTOGPOjHU CIIOPHU MOPOAUYHONPABHU CIY4YajeBH Y
momahoj cyzackoj mpakcu Mory 6UTH, y U3BECHOj MepH, PeLyKOBAaHU TaKO
mwto 6u ce us [13PC ,yknoHune” youeHe HejacHohe 1 HempeLM3HOCTH, Jae
cMmepHHUlle 3a Gamxe oapeheme ymorpeG/pbeHMX MPAaBHUX CTaHZApAa U
MOMyHUJIe CBe MpaBHe MPAa3HUHE KOje Cy CYZCKA IMPaKca U TEOPHja YOUHJIH.
OcwuM TOTa, HEOTXOAHO je, Y3 mocTojehe, KperpaTu HOBU IMTPaBHU MeXaHU3aM
KOju O ZONIPHUHEO KBATUTETHHUjEM ycarjalliaBamwy CyJCKe MPaKce U3 foMeHa
rpahanckonpasue marepuje y Peny6auuu Cpouju (Moryha pewera Bugetu
Koz: Auapejesuh, Musojesuh, 2016: 38).

JIuteparypa

Augpejesuh, C, Munojesuh, [I. (2016). YjegHayaBamwe CyzAcKe mpakce
y rpalhaHckoj matepuju. Yjednauasarse cydcke npakce — usasogu u moeyha
pewera. beorpaa: Mucuja OEBC-a y Cp6uju. 27-38.

76 Bupertu: un. 27 Cyackor nocioBHuKa Penybinnke Cp6uje. Caysc6enu enachuk PC. Bp.
110.2009, 70.2011, 19.2012, 89.2013, 96.2015, 104.2015, 113.2015 — UCIIP., 39.2016, 56.2016,
77.2016, 16.2018, 78.2018, 43.2019, 93.2019 U 18.2022.

77 Ha ocnoBy 4. 29 Cyzackor nocoBHuka Perry6inke Cp6uje.

78 Ha ocHoBy 4. 47 [TocioBHuKa 0 ypehewy u pasy BpxosHor kacanuonor cyza. Cayxc6eHu
enacHuk PC. Bp. 37.2010, 51.2014, 41.2016, 62.2016 1 74.2018.
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Anenauunonu cyn y beorpaay - I'pahancko ozememe (2013). [IpaBHO
cxBarame ,[IpaBo Ha perpec poauTe/ba Ha TPOIIKOBE U3/ p)KaBarba AeTeTa .
[Tpeyseto 22. 08. 2024. roguHe. http://www.bg.ap.sud.rs/cr/articles/sudska-
praksa/pravna-shvatanja-stavovi-i-zakljucci-apelacionog-suda-u-beogradu/
gradjansko-odeljrenje/pravo-regresa-roditelja-na-troskove-izdrzavanja-deteta.
html.

Anenauuonu cyny beorpaay - I'pahancko onemere (2013). 3aje sHUYKO
M3[BOjeHO MUIL/bEIbE Y OJHOCY Ha MPABHO CXBaTakbe YCBOjeHO HAa CEAHHUIIN
CBHUX CcyJHja AmnesalMoOHOT cyAa y beorpagy, ofpkaHoj maHa o1. 10. 2013.
roguHe. [Ipeyseto 22. 08. 2024. rogune. http://www.bg.ap.sud.rs/cr/articles/
sudska-praksa/pravna-shvatanja-stavovi-i-zakljucci-apelacionog-suda-u-be-
ogradu/gradjansko-odeljenje/zajednicko-izdvojeno-misljenje-u-odnosu-na-
pravno-shvatanje-usvojeno-na-sednici-svih-sudija-apelacionog-suda-u-beo-
gradu-odrzanoj-dana-o1.-oktobra-2013.html.

Derrington, R. Johonson, M. Menard, A. Ooms, T. Stanley, S. (2010).
Making distinction among Different Types od Intimate Partner Violence: A Preli-
minary Guide. Harrisburg, PA: National Resource Center on Domestic Violence.

Draski¢, M. (2005). Porodic¢no pravo i prava deteta. Beograd: Cigoja $tampa.

KoBauek-Crauwuh, I. (2007). [Topoduuro npaso: napmHepcko, deuje u
cmapamencko npaso. Hosu Cap;: [IpaBHu dakynTer.

Kopah, P. (2002). [IpaBo Ha HaKHajy aJTMMEHTALMOHUX TPOILIKOBA.
Y Towasuh, 3. (yp.). 36opHuk padosa ,Ocmeapusarbe u 3awmuma
anumenmayuorux mpowkosa’”. Kparyjesau: [IpaBuu ¢pakyarer. 29—40.

[Tanos, C. (2008). [TopoduuHo npaso. Beorpaz: Ciy>xOGeHH ITIaCHUK.

Petrov, A. (2008). Bra¢nost kao bra¢na smetnja za sticanje u vanbra¢noj
zajednici. I'nachuk Adeokamcke komope Bojeodure. bp. 1. 34-35.

[MeTpywuh, H. (2006). ITopoguyHonpaBHa 3alITUTA Of, HACH/bA Y
nopoauuu y npaBy Peny6vike Cpbuje. Y [Nowasuh, 3. (yp.). 36opHuk padosa
»Hoe0 nopoduuHo 3akonodascmeo”. Kparyjesaiy: [IpaBau daxynrer.

[Mowasuh, 3. (2017). [TopoduuHo npaso. beorpaz. CnyxGeHU ITaCHUK.

[Mowaswuh, 3, Baawkosuh, B. (2022). ITopoduuno npaso. Beorpap;
Cny)x6eHH ITaCHUK.

LBejuh Januuh, O. (2006). Pedpopma nopoguyHor npasa Cpouje. [nacHuk
Adsokamcke komope Bojeodune. bp. 1-2. 3-31.

LiBejuh Januuh, O. (2009). ITopoduuro npaso. HoBu Cap: IlpaBHu
¢dakynrer y HoBom Capgy.

IIpaBHU U3BOpU

3akoH 0 6paxy v mopoauyHUM ofgHocuMa Counjanuctuyke Pemy6imke
Cpb6uje. Cayxuc6eru enacHuk CPC. Bp. 22.80, 24.84 — apyru 3akoH u 11.88;
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Cayncb6enu enactuk PC. Bp. 22.93, 25.93 . KCNIPaBKa, 35.94, 46.95 — APYTY1 3aKOH
1 21.2001.

3akon o HacnehuBamwy Peny6nuke Cp6uje. Cayxncberu enacHux PC. Bp.
46/1995, 101/2003 U 6/2015.

3akoH o oburaguonum ogHocruma Pery6iauke Cpbuje. Cayxcberu aucm
CPPJ. Bp. 29/1978, 39/1985, 45/1989, 57/1989; Cayxncbenu aucm CPJ. bp. 31/1993;
Cayxc6eru aucm CLIT. Bp. 1/2003 — YcraBHa noBemba u Cayxucbernu enactux PC.
bp. 18.2020.

[Mopomuunu 3akoH Peny6nuke Cp6uje. Cayxncbenu enactux PC. Bp.
18.2005, 72.2011 — APYT'H 3aKOH U 6.2015.

[MocnoBuuKk o ypehewy u pasy BpxoBHor kacaumonor cyzpa. CayxcbeHu
enacHuk PC. Bp. 37.2010, 51.2014, 41.2016, 62.2016 # 74.2018.

Cyzncku mocnmoBuuk Peny6nuke Cpbuje. Cayswcbenu enactux PC. Bp.
110.2009, 70.2011, 19.2012, 89.2013, 96.2015, 104.2015, 113.2015 — UCIIP., 39.2016,
56.2016, 77.2016, 16.2018, 78.2018, 43.2019, 93.2019 1 18.2022.

YcraB Peny6nuke Cp6uje. Caymc6eru enactux PC. Bp. 98.2006, 115.2021
1 16.2022.

Cyacka mpakca
W3Bop: Paragraf Lex-oea 6aza nponuca u cydcke npaxce

[Mpecyna BpxoBHor kacauuoHor cyna, Pes 157/10(1) o 24. 02. 2010.
ToZlVIHe.
[Ipecyna BpxoBHor KacanuoHor cyaa, Pes 986/10 o 02. 03. 2011. roaguHe.
[Ipecyzma BpxoBHor kacanpoHor cyza, Pes 830/12 07119. 09. 2012. roguHe.
[Tpecyzna BpxoBHor kacanmoHor cyza, PeB1037/12 0, 03. 04. 2013. TOAMHe.
[Ipecyna BpxoBHor kacamuoHor cyza, Pe 1188/13 oz, 31. 10. 2013. rofguHe.
[Ipecyzna BpxoBHor kacamuoHor cyza, PeB197/14 oz 06. 03. 2014. roguHe.
[Ipecyzma BpxoBHOTr KacanimoHoOT cyza, PeB 529/14 of1 29. 05. 2014. ToguHe.
[Ipecyzna BpxoBHor kacanoHor cyna, PeB 669/14 07,15. 10. 2014. roguHe.
[Ipecyna Anemanyonor cyza y beorpagy, ['k2 622/14 ox 13. 11. 2014.
roJMiHe.
[Ipecyzna BpxoBHor KacaumoHor cyaa, Pes 478/14 ox18. 02. 2015. rogune.
[Ipecyzna BpxoBHor KacauyoHor cyza, PeB 9oo/15 o 22. 04. 2015. roguHe.
[Ipecyna BpxoBHor kacanmoHor cyza, PeB1094/15 o 03. 06. 2015. roguHe.
IIpecyna BpxoBHor kacanuoHor cyza, Pes1838/15 o1 08. 10. 2015. roguHe.
npecyzy BpxoBHor kacanpoHor cyza, PeB. 1932/15 o7, 04. 11. 2015. ToAMHE.
[Ipecyna BpxoBHor kacaioHor cyja, PeB. 2114/15 o 02. 12. 2015. ToAMHe.
[Ipecyma BpxoBHOT KacaiuoHOT cyza, PeB. 10/16, of 21. 01. 2016. TOfMHE.
[Ipecyna BpxoBHor KacauuoHor cyaa, PeB138/16 oz 06. 04. 2016. roguHe.
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[Ipecyna BpxoBHor KacanuoHor cyaa, Pes 829/16 oz 19. 05. 2016. roauHe.
[Mpecyna BpxoBHor kKacamuoHor cyna, Pes 717/16(1) o 26. 05. 2016.
roJMHe.
[Ipecyzma BpxoBHor kacamuoHor cyza, PeB 957/16 of 07. 07. 2016. roguHe.
[Ipecyzna BpxoBHor KacauuoHor cyza, PeB 967/16 of, 26. 07. 2016. roguHe.
[Ipecynma BpxoBHOT KacamiuoHor cya, PeB 1050/16 of 31. 08. 2016. roguHe.
[Tpecyna BpxoBHor kacanuoHor cyna, PeB1276/16 oz 07. 09. 2016. roguHe.
[Ipecyzna BpxoBHor kacauyoHor cyza, PeB 2119/16 o 15. 12. 2016. rogrHe.
[Ipecyzna BpxoBHor kacauoHor cyza, PeB1417/16 og 22. 12. 2016. roguHe.
[Ipecyna BpxoBHor KacaumoHor cyza, PeB1941/16, oz 29. 12. 2016. roguHe.
IIpecyna BpxoBHor KacalioHor cyza, PeB 147/17 o 01. 02. 2017. roguHe.
[Ipecyzna BpxoBHor xacamuoHor cyza, PeB 435/17 oz 30. 03. 2017. rogvHe.
[Ipecyna BpxoBHor kacauuoHor cyza, Pes 381/17 og,12. 04. 2017. ronuHe.
[Ipecyzma BpxoBHor KacanmoHor cyza, PeB 783/17 og 20. 04. 2017. roguHe.
[Ipecyzna BpxoBHor kacanuoHor cyza, Pes 1158/17 oz 14. 06. 2017. roguHe.
[Ipecyna BpxoBHoT KacanuoHor cyza, PeB 1436/17 oz 05. 07. 2017. ToguHe.
[Ipecyna BpxoBHor KacaumoHor cya, PeB1514/17 oz 20. 07. 2017. roAMHe.
[Ipecyzma BpxoBHOT KacamiuoHor cyza, PeB. 1512/17 oz 07. 09. 2017. ToguHe.
[Ipecyna BpxoBHor KacaumoHor cyza, PeB. 2153/17 071, 19. 10. 2017. ToAMHeE.
[Ipecyzma BpxoBHor KacanmoHor cyza, PeB 3120/17 oz 27. 12. 2017. roguHe.
[Ipecyna BpxoBHor kacanpoHor cyaa, PeB1798/18 o 14. 03. 2018. rogune.
[Ipecynma BpxoBHor kacanumoHor cyza, PeB 4043/18 ofx 26. 09. 2018.
roJMiHe.
[Ipecyma Anenanuonor cyzga y beorpany, k. 215/19 oz 05. 09. 2019.
roJMiHe.
[Ipecyzma BpxoBHor KacamuoHor cyza, PeB 3271/19 o 20. 11. 2019. roguHe.
[Mpecyna BpxoBHor kacauuoHor cyza, PeB 4638/19(1) of 20. 11. 2019.
TOZlVIHe.
[Tpecyzna BpxoBHor kacanuoHor cyza, Pes 2351/20 0f,10. 06. 2020. roguHe.
[Ipecynma BpxoBHor kacaunuoHor cyza, PeB 4056/19 oz 09. 09. 2020.
roJMiHe.
[Ipecynma BpxoBHor kacammoHor cyza, PeB 2799/20 op 17. 09. 2020.
roJMiHe.
ITpecyzma BpxoBHor KacannoHor cyza, PeB 4533/20 oz 15. 10. 2020. TOgMHE.
[Ipecyna BpxoBHor kacauuoHor cyaa, Pes 576/20 oz 11. 03. 2021. roguHe.
[Ipecyna BpxoBHor KacaumoHor cyza, PeB 2768/210718. 06. 2021. roguHe.
[Ipecyna BpxoBHor kacuuoHor cyna, Pes 7680/21 04 09. 12. 2021. roAuHe.
[Ipecynma BpxoBHor kacanmoHor cyza, PeB 4453/22 og 16. 06. 2022.
roJMiHe.
[Ipecynma BpxoBHor KacamuoHor cygza, PeB 5079/22 og 22. 06. 2022.
roJMiHe.
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IIpecyna BpxoBHor xacamuoHor cyza, Pes 7287/22 of 23. 06. 2022.
TOoZlVIHE.

[Ipecyzna BpxoBHor KacauuoHor cyza, Pes 12388/22 og 22. 09. 2022.
roJlViHe.

[Ipecyna BpxoBHor kacanuoHor cyna, Pes 12422/22 og 22. 09. 2022.
roZlVIHe.

[Tpecyna BpxoBHor kacanuoHor cyza, PeB 6780/22 of 10. 11. 2022. roguHe.

[Ipecynma BpxoBHoOr KacanuoHor cyza, PeB 19170/22 ox 08. 03. 2023.
roguHe.

[Ipecyna BpxoBHor KacariuoHoT cyza, PeB. 5755/23 o1 15. 03. 2023. roguHe.

IIpecyna BpxoBHor xacauuoHor cyga, PeB 2940/23 on, 06. 04. 2023.
TOoZlVIHE.

[Ipecyna BpxoBHor kacauuoHor cyza, Pes 21813/22 o 04. 05. 2023.
TOJlVIHe.

Pememe BpxoBHor KacamuoHor cyza, PeB 629/16 oz 11. 05. 2016. TOgMHE.
Pememe BpxoBHor kacauuoHor cyaa, PeB1433/15 o1 16. 12. 2016. rofuHe.
Pememwe BpxoBHOTr KacanuoHor cyza, PeB 2238/16 oz 21. 12. 2016. roguHe.
Pemrerwe BpxoBHor kacanuoHor cyza, PeB 2821/19 071,18. 12. 2019. roauHe.
Pememe BpxoBHor KacanuoHor cyaa, PeB 2959/22 o7 31. 03. 2022. roguHe.
Pememe BpxoBHor KacanoHor cyza, PeB 6347/22 071,16. 06. 2022. roguHe.

IIpecyna Anenauuonor cyga y beorpany, Ix2 192/10 og 10. 03. 2010.
rojuHe.

IIpecyna AnenaunuoHor cyza y beorpany, I'k2 83/10 og 21. 04. 2010.
rojuHe.

IIpecyna AnenaunuoHor cyga y beorpagy, ['x2 449/10 oz 09. 06. 2010.
rojuHe.

IIpecyna Anenanuonor cyga y beorpany, I'k2 685/10 on, 06. 10. 2010.
rojuHe.

IIpecyna Anenaunuosor cyga y beorpagy, I'x2 798/10 oz 17. 11. 2010.
rojuHe.

IIpecyna AnenauuoHor cyza y beorpany, I>k2 359/11 of 17. 05. 2011.
rojuHe.

[Tpecyna AnenanuoHor cygay beorpazy, [k 1011/11 oz 07. 11. 2011. rofMHe.

[Ipecyma Anenanuonor cyza y beorpany, I'x2 161/12 og, 29. 02. 2012.
roguHe.

[Ipecyma Anenanuonor cyga y beorpany, I'k2 189/12 og, o1. 03. 2012.
roguHe.

[Ipecyzma Anenanmonor cyzga y beorpagy, [>x2 1078/12 og 31. 10. 2012.
roguHe.
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REVIEW OF THE JUDICIAL PRACTICE OF THE SERBIAN
SUPREME COURT AND COURTS OF APPEAL IN FAMILY MATTERS

Summary

The Family Act of the Republic of Serbia was adopted in 2005 and has been
used in practice for almost 20 years. This is an opportunity to review its applicati-
on in practice, especially by observing the judicial practice of the Serbian Supreme
Court and the Courts of Appeal. In this paper, the author provides an overview of
the judicial practice of these courts in family matters from the moment when the
Family Act entered into force to date. In particular, the author focuses on family
law institutes whose application has proved to be most controversial in practice.
These family law institutes are: the legal status of cohabitation (extramarital
union), establishing the origin of a child, deprivation of parental rights, mainte-
nance, property relations in the family, and domestic violence. Using primarily
the content analysis method (court decisions) as well as the dogmatic, normative
and legal history methods, the author analyzes several selected judgments of the
Supreme Court and Courts of Appeal in the Republic of Serbia. The analysis is
aimed at identifying and emphasizing the differences in viewpoints of these courts
on controversial family matters, which ultimately indicates the disparities and
inconsistent practice of the same court instance in almost identical family law
cases and an unequal treatment of parties in these proceedings. In the author’s
opinion, a large number of controversial family matters in the domestic judicial
practice is an actual indicator of the decline and disintegration of the family as
the basic cell of the society. From the legal point of view, this trend may be redu-
ced by “eliminating” the observed uncertainties and inaccuracies in the Serbian
Family Act, providing guidelines and detailed explanations on the applicable legal
standards, and filling in all the legal gaps observed in legal theory and judicial
practice. In addition to the existing legal mechanisms, it is necessary to create a
new mechanism which would contribute to a more qualitative harmonization of
the judicial practice in the field of civil matters in the Republic of Serbia.

Keywords: family law relations, Family Act RS, judicial practice.
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daxc6ute kojuma ce punarcupajy jasHe nompebe. Umajyhu y eudy da je
scanba kao pedosHo npasHo cpedcmaeo y npagHoM NOCmMynky ygedeHa ca
Yubem 3awmume 3aKOHUMOCMU U 3awmume Npasa CMpaHaka, cmuye
ce ymucak da nompeba 3a efpukacrowhy uckanHoe cucmema odHoCU
npesazy Hao 08UM YUbesUMA.

IIped aymopuma pada je suwe 3adamaxa. Ilpsu, da dajy odzoeop Ha
numatse: /la au cycnensugHo dejcmeo xcanbe y ynpagHom, 0OHOCHO
nopeckom nocmynky —y nocmojehem o6umy, donpurocu denomeopHocmu
HasedeHoe npasHoz neka? /Ipyeu, da oyeHe Keaaumem 3AKOHCKO2
peayaucarba 0010x%cHO2 dejcmaea myxcbe y ynpasHom cnopy. Hajzaod, da
Ha memespuma 0obujeHuUX pe3yImama UuCmpaXcuearba noHyde pewersa
osux numatsa de lege ferenda.

Krsyune peuu: JKanba, 00105xcH0 dejcmeo, ynpasHu nocmynak, nopecku
nocmynak, ynpagHo-cyocka myaxcéa.

1. YBOj,

Jle TIOTBOPHOCT jeJHOT ITPaBHOT JIeKa Ha MPAaKTUYHOM IJIaHYy YMHOTOMe
je meTepMHUHHCAHA HEroBOM 3aKOHCKOM (GHU3HUOHOMHjOM, obenexjuma u
JejcTBUMa KOjUMa 3aKOHOJAaBal, 00/THKYje HheroBy KOHCTUTYLHjy. Ofivke
Koje he 3akoHOgaBal, MpUIKCaTH MPAaBHOM JIEKy IIPH HErOBOM yBohemby,
Tpe6aso 61, MPYMapHO U MPEBACXOAHO, Aa Oyy JeTePMUHHCAHE [[1/beBUMa
KOjH Ce ’/eI0BOM IIPOLIeCHOM er3MCTEeHIIMjOM HacToje OCTBapuTH.' M3yseTHO
Ba)KHO 00eJieX je peOBHOT MPABHOT JIeKa, KOjU ce, rpy0o pedeHo, Y IPaBHUM
MOCTYIMIJMMa YBOJM Ca JABOjaKHUM IJM/beM: HAa IPBOM MECTY, TO je, JaKaKo,
3aIITHTA IpaBa CTPAHAKA, A MIOTOM U 3aIITHUTA 00jeKTUBHE 3aKOHHUTOCTH,
jecTe KamamuTeT UCTOT JA OJJIOXKH, OJHOCHO OJTOAU HACTYyIale MPaBHUX
JlejcTaBa aKTa Koju ce ibMe Mo0uja, 10 IOHOIIeha KOHAYHE O/ TyKe O TIPaBHOj
IIPaBUJIHOCTH UCTOT. Y CyIIPOTHOM, IIOCTOjakbe peJOBHOI IIPAaBHOT CPe/ICTBa —
KOje ce, KaKO My ¥ Ha3UB BeJIH, P€OBHO KOPUCTH KaJ, IIOCTOJU CYMIba Yy TPaBHY
HUCIIPABHOCT aKTa, 6€3 OJ/IOXKHOT [1ejCTBA MU ca OUTHO PeCTPUKTUBHUM
CYCIeH3VMBHHM KalallUTETOM, )XKa/IUOLy — Y CBPXY YHje je 3aLITHUTe IpaBa
MPeTeXXHO U YyCTAaHOB/bEHO, 3HAa4YajHO OTE)XaBa ¥ KOMIUIMKYje MPaBHY MO3ULHJY,
MpaBHO OCTaB/bajyhu MoryhHOCT fa fgocre y cuTyauujy Aa jgeraaHo Gyze
npuHyheH Ha M3BpIIEme aKTa KOjU Ce KacHUje MOXKe MCIIOCTAaBUTH Kao
HeJlerasiaH.

1 Ca HaBeJleHUM Y Be3H, yoOMYajeHO je ma ce oxpeheHe ofvKe U ejcTBA LOAETBY]Y
BaHpEAHHUM, [JOK Ce MPU KOHCTUTYHCAhy PEAOBHUX M0Ja3U Of, APYradyujuX, y Hadeay —
TOTOBO CYLITUHCKHU PA3TUYUTHX.
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Ca gpyre cTpaHe, HY)XHO je UIMaTH y BUAy Ja je )Kaaba caMO CerMeHT
JajIeKo IIMper U cBeoOyxXBaTHUjer MOCTYIKA KOjU MOYMBA Ha ofpeheHum
Have/MMa | Lu/beBUMa. Kao cermenT, ¢asa (Mako y mpakcH 4ecTa, UIMaK
¢dopmanHo HeoGaBe3Ha) TOT IWKPEr MOCTYIKa?, OHA GH, 110 JIOTHIU CTBapH,
MOpajia HOPMaTHUBHO Ja OyJe OOG/JMKOBaHAa TAaKO A IOTIIOMOTHe, Gyze
y GYHKIMjU oCcTBaperma Havesna (M U/beBa) KOjU ce y weMy (MOCTymKy)
OCTBapyjy.?

YrpKoc pa3Bojy MOPeCKUX CUCTEMA M TPOXKUMAy Pa3TInYMUTHX IIU/beBa
Ol HACTaHKa Iopesa 10 JAaHAIIBHX JaHa, K0 OCHOBHU I10jaBJbyje ce GUCKaTHU
L1Jb OTIOpe3HBama. AKO ce MMa y BUAY Aa je 3a 06e36ehuBate puHaHCHpamba
jaBHOT MopeTKa MoTpe6aH KOHTUHYHUPAHU MPUIUB IPUX0/Aa y GylieT, oH/a je
jacHO 7a je 3Ha4ajHa KOMIIOHEHTA y Ipoliecy ornope3uBama YIpaBo IMopeckKa
npouezaypa. [IpaBuiHa 3aKOHOJABHA pery/IaTvBa MMOPeCKOr MOCTYIKA KOjU
HaCTaje MOBO/IOM YTBphMBama 1 HarIaTe mopesa, Kao U Joc/IeHa IPUMeHa Te
peryiaTuBe y IpPaKCH yTUYY Ha pUCKATHU HHTePeC Ap)KaBe, a TUME, TOCPeSHO,
Y Ha IIPY)Kakbe jaBHUX yCIyTa 0 CTPaHe Ap)kaBe (Kao WTo cy 0f6paHa, jaBHU pej
¥ MUp, 06pa3oBame, 3APaBCTBO U CJ1.). [TopecknM 3axBarameM ce 06e36ehyjy
CpeCTBa HEOMXO/HA 3a pHMHAHCHPabe TPOIIKOBA APYLITBEHE 3aje JHULIE, AU
Ce 3aXBaTarbeM €KOHOMCKe CHare CMalbyje PacIioIOXXUBH JOXOJAK IOPECKUX
o6Be3HuKa. OTyza, yIPKOC TOME IITO CPeCTBA MPUKYII/beHa OMTOPe3UBaheM
cty)xe 32 pUHAHCHPabe jJaBHUX YC/TyTa YHjHU Ce Ka0 KOPUCHHIH [10jaBJbYjy TH
nmopecky 06BEe3HUILH, jaB/ba Ce IHHXOB OTIIOP MpeMa ornopesuBamy. [lopecka
npouezaypa Tpeba ga omoryhu mpaBuiHy mIpHUMeHy ITOPECKHUX 3aKOHA Of
CTpaHe MOPECKUX OpraHa IpH MOCTyNaky Y KOHKPETHUM CIy4ajeBuMa. [Ipema
TOMe, KaKO Ce OITOpe3MBabeM 33/IUpe Y IMIHY U €KOHOMCKY cdepy HOpeCcKux
00Be3HMKa, IPABHIHA IOPECKA MPOoLeypa MpejCTaB/ba FapAHIIHjy 3a 3aALUTUTY
0Jl, CAMOBOJbe U ITPOU3BO/FHOCTH MOPECKKX opraHa. Kao cBojeBpcHU rapaHT
3aKOHMTOCTH M MPABUTHOCTH aKaTa KOje JOHOCe IOPECKU OPraHH IPOMHCAHO
je mpaBo Ha Xa/10y IOpeCcKOr 0OBe3HHUKa.

HcTpakuBame oBe TeMaTHKe CIIPOBeZieHO je y3 momoh Builie MeToa,
Kako 06U ce caryefazo ca BHIIe acleKara M MpoGieMy MPUCTYIHIO Ha
MYATUAUCLHUIUIMHAPAH Ha4uH. OCHBHU METO/IO/IOLIKH IIPUCTYII Y PellaBamy

2 OBge ce moj, MOCTYINKOM, IOpeJ IPBOCTENEHOT, OApadyMeBa U LPYyroCTENeHN —
IIOCTYTAK I10 XKaJIOH.

3 lenoxymnaH cucTeM HOPMHU KOjUMa ce peryjulie jeflaH MpaBHU MOCTYNaK, y OBOM
CJIy4ajy yIpaBHH, YCIIOCTABI/bEH j€ M IOCTOjH Ca Lu/beM Aa 06e36e/ 11 3aKOHUTY U [TPABUIIHY
IIpUMEeHY MaTepujaTHONIPaBHUX HOPMHU y KOHKPETHUM IPaBHUM cTBapuMa. bes mocrojama
MPOLIECHUX 3aKOHA, KOjU BPJIO TeMe/bHO ypelyjy mocrynak ogny4dnBama o npaBuMa u
o6aBe3aMa rapaHTOBaHMM MAaTepHja/IHONPABHUM peryjaMa, CTBopuia G ce IIOBOJbHA
KJIMMa 32 HeyjeJlHa4eHO MOCTYIame, IPOU3BOBHOCT, apOGUTPEPHOCT U gpyre ob6InKe
He3aKOHUTOT Je/I0Bama I0CTyHajyhrx opraHa, CBOjCTBEHUX YIIPaBHU Koja je IpeTXoAuIa
NIPaBHO] [, p)KaBU.
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33/aTHX MUTaka YMHUJIO je TeIe0JIOIIKO, CUCTeMCKO JIOTUYKO U je3UYKO
TyMauewe. KopuurheHe cy mpaBHO JOrMaTcKe U ielyKTUBHE METOZE aHa M 3e.
[TpaBHa jormMaruka oOyxBaTHIIA je pa3MaTpabe TeMe Ca YIIPAaBHONPABHOT U
nmopecKomnpaBHOr acrnekTa. Takohe, y mocTynky ucTpa>kuBama OBe MaTepuje
MpuMeeHa je U e lyKTUBHA MeToZa. AyTOPH Cy, moazehu o onmuiTer pexxuma
CYCIIEH3WBHOT [IejCTBa )Xaj10e y ypaBHOM IOCTYIIKY, aHAaTU3UPa/Iv mocebaH
peXXUM >Kasbe y mopecKoM NMocTynKy. Kako HecycneH3MBHO fejcTBO Kanbe
y MOPEeCKOM IMOCTYIKY MPeACTaB/ba OCTYIakbe Of OMIITEr PeXHMa XXanbe
y YIIPaBHOM IOCTYIIKY, aXKiba ayTopa je 6uta nocseheHa u pasznosuma 3a
oInpaBJame TaKBOr [ejCTBa.

2. O /I0’KHO /1€jCTBO JXaa0e y yIPaBHOM MOCTYIIKY

2.1. [Jumesu u Hauena onwmez ynpagHoz NOCMynka Kao
demepmuHaHime 007100CHO2 yHUHKA Hcanbe y ynpagHOM nocmynky

Baxehum 3akoHOM O omuITeM yIpPaBHOM IMOCTYIKY* Cce U3PHUYHUTO
He ogpehyje nnm 3akoHa (K0 HU TMOCTYIKA KOjU Ce HHUMe peryuiie), aau
Ce WCTH A0CTA MOY34aHO MOXKe HAaCAyTUTH M3 Havyesla Ha KojuMa (YMTaB)
nocrynak nounBa. Cpxx (CBeyKyIMHHX) Hadesa® Jie)XH y MPAaBHOj 06aBe3un
OpraHa /ia IpUJIMKOM OJ/IyYHMBama O YIPaBHUM CTBApUMa: 1) MOCTYMQjy Y
CKJIaZy ca 3aKOHOM U JPyrUM OINUITHUM aKTHMa — peujy, 3alITUTe Hayeso
3aKOHUTOCTHU; 1 2) oMoryhe cTpaHKama /ia CBOja IIpaBa v HHTEpece 3aLITUTE
Y OCTBape IITO JlaKile, Op)ke U eKOHOMUYHHM]je’ — peyjy, Kao LMJ/b IOCTYIKA
Hamehe He camo 3akoHUTO, Beh 1 e TOTBOPHO OCcTBapuBabe MpaBa CTpaHaKa.
MebhyTum, cBpxa Havena He HCLpII/byje ce Y 06aBe3HOCTHU 3aKOHUTOT U
JleJIOTBOPHOT OZJTyYMBaka O YIIPaBHUM CTBapuMa. V3 3aKOHCKMUX Havesa
jeHaKO MPOM3MJ/Ia3K IpaBHA 06aBe3a(HOCT) OpraHa yrnpaBHe B/IACTH [a Ce
cTapajy (u) o ToMe Ja peuiaBame O MOjeJUHAYHUM IPAaBUMa, obaBe3ama u
MHTepecruMa CTpaHaka (mpeM/a 3aKOHUTO U IeJIOTBOPHO — IPHUM. ayT.), He CMe

4 3akoH o ornuTeM yrnpasHoM noctynky (Ca. enachuk PC, 6p.18/2016, 95/2018 — ay TEHTUYHO
Tymaueme 1 2/2023 ognyka YC). Y namem rekcry, 3YIL.

5 OcHoBHa Hayesia yIpaBHOT MOCTYTIKA jecy: Haue/0 3aKOHUTOCTHU U MpeJBUAUBOCTH,
HayeJIo CPa3MepHOCTH, HayeJIo 3alliTUTe ITpaBa CTPaHaKa ¥ OCTBapHBakha jaBHOT MHTepeca,
Hayesio moMohu cTpaHIyM, Ha4YeIo eI0TBOPHOCTH Y €eKOHOMUYHOCTH ITOCTYIIKA, HA4e10
HCTHHe U 1060 He OLieHe JO0Ka3a,... U Ap (4. 5-15 3YII-a.)

6 Y. 53YIl-a. O usyseTHoM 3Ha4ajy NPUHIUIA 3aKOHUTOCTH Y TIOCTyIIaky OpraHa yrnpase
rOBOPU YMIbEHHIIA [a je UCTU Y3LUTHYT Ha paHr ycTaBHe Kateropuje. Haume, Ycras P.
Cp6wje (Ca. enactuk PC, 6p 98/2006 1 115/2021), y CT. 2, 4. 198... Kaxe: , [Tojedunauru akmu
u padre dpowasHux opeanda, op2aHU3ayuja Kojuma cy nosepeHa jasHa osnauthiersa, opeana
aymoHOMHUX NOKPAjuHa U jedUHUYA N0KAHE CamMOynpase, MOpajy 6umu 3acHo8aHu Ha 3aKoHy".

7 Yn. 8 3YIl-a. Bug. u 4. 9 cTor 3aKkoHa.
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6uTH HaywTp6 npasa Tpehux muia, a 0co6UTO, He Ha pavyyH jaBHOT UHTepeca®.
Huje noBo/bHO [1a je peliaBame y CKIay ca 3aKOHOM U Ie IOTBOPHO, Beh je, y3
TO, HEOIIXOJHO U /1a Cé TAKBUM — 3aKOHUTHM U /1eIOTBOPHUM OZTyYUBabEM,
ocTBapyje,® uiau 6ap He JUPa Y jaBHU UHTEPeEC.

W3 HaBemeHOr ce MOXe 3aK/bYUHUTH Ja je CBpXa IIPOL,eCHUX HOPMHU
cagpxanux y 3YIl-y na o6e3bene:

*  3aKOHHUTO;

*  [eJIOTBOPHO

* W pellaBame O [I0jeMHAYHUM YIIPaBHUM CTBapHMMa CTpaHaKa Koje

Hehe 6uTH y cyk06y ca jaBHUM UHTEpPECOM.

Hauena nucy camo mpoct 36up meljy co60M He3aBHCHHUX OIMLITHX
NMpaBHUX NpaBuia, Beh jesaH 3a0Kpy)KeH M KOMIIAKTaH CHUCTEM HOPMU
OCMHUIII/beH TaKo Aa mpere)xxHo (y Hajsehem 6Gpojy ciyuajeBa) omoryhasa
jelHOBpeMeHO OCTBapHUBame CBUX CBOjUX JeoBa. OCHOBHA je IpeTHoCTaBKa
[ia Cy LM/beBU UAeHTUPUKOBAHH y TaYKaMa 1), 2) U 3), OL4HOCHO Havesia y Kojuma
MMajy CBOje UCXOAHUILITE, Y OLHOCY TOBe3aHOCTH U Meljyco6He ycioBbeHOCTH.
Y TOoM cmucy, peanu3anuja jefHOr Hadena (M HUMe I[OCTAB/HEHOT
[¥J/ba) 1O MpaBHIy 6K TpeGaio Ja BOAU MCTOBPEMEHO] IPUMEHHU APYTOT.
daxTHyKa Mak HeMOryhHOCT Jja CBaKo 0f, Hauesa, OAHOCHO LIM/beBA Y BbUMa
3ajeMYeHUX, Y CBAKOM T0jeTUHAYHOM Cy4ajy Oy/ie y TyHOj MepH OCTBaPEHO,
YHUHU Hen30e)XXHUM CHUTYallHje y KojuMa ce y U3BeCHO] MepH YuHe (IpaBHO
JOTYIITEHNUM) OJCTyTakha HAa padyH MnojeAuHuX of ux. Oncrynama Koja ce
YHHe HaylITPO jefHOT Havesa (M y leMy caJp)KaHOT [j1/ba), TI0 IPABUITY Uy
Yy KOPUCT TIyHUjOj IPUMEHH JPYTOT HaveIa (M theMy mpumazajyher muma.

[TpMeHOM Te/Ie0/IOLIKOT, CUCTEMCKO-IOTUYKOT U je3UUKOT TyMauema
Ha HOpMe KOjuMa Cy y/lapeHH TeMe/bH YIIPaBHOI MOCTYIKa, 0COOHIe HOpMe
yiaHoBa 51 7 3YII-a, jacHo ce Hazupe CyLUITHHA YIIPaBHO-IIPaBHOTI OJHOCA Kao
OZIHOCA jaBHOTa MpaBa — YMjU je IPMMapHU LiMJ/b 3aLITHUTA jaBHOI UHTepeca.
YnpaBo Ta ofnuka, specifica differenta ynpaBHO-IPaBHOT OZHOCA, MMa

8 Toje exciMuMTe pevyeHO Y JPYToM Jeny pedeHuue us ui. 7 3YIl-a.

9 Y HasuBYy HaueJIa U3 YJI. 7 IOMUIE Ce ,,HA4e0... U 0CIEApUsarna jagHo2 unmepeca", 0K ce
y TEKCTY oipei6e OBOT HavesIa Mpenu3upa 4a je: ,opeaH dyxcaH da omoeyhu cmpaHkama...
da 3awmume u ocmeape €8oja Npasa u UHMepece, aiu He HA WMemY ... jagHoz unmepeca.”
HepoBoJspHa je3nyKa Ipelu3HOCT LUTHPAHe ofipei0e He JOBOAY Y MU Tatbe BbeHYy CyUITHHY
KOja ce oryiefia y o6aBe3u opraHa ynpase Jja TOKOM Tpajaka MOCTYIIKa HeIIPeCTaHO Boje
padyHa O OCTBapUBamy jaBHOT MHTepeca, OJHOCHO Jla OCTBapHBame NpaBa U MHTepeca
CTpaHaKa He OyJe leMy Ha LITeTy. Y IPUJIOT HaBeIeHOM roBope 00pa3ioerba U3 OfIyKa
YnpaBHoOr cyzia y KojuMa je CyJ; O 1y4rMBao MOBOJOM 3aXTeBa 3a OJjjlaTambe.

10 HemoryhHocT fa neanHa 3aKOHCKA KOHCTPYKIHja Y CBAKOM MOje JUHAYHOM CITy4ajy
y IyHOM 0OMMY 3a)KMBH Y IPAKCH ONPaBZaBa /ia ce OJMepPU PeIeBAaHTHOCT IIOCTaB/bEHUX
LIMJ/bEeBa, ¥ CXOAHO YYNEEHOj IPOLIeH! fa TPUMAaT OHOMe KOjH Ce y IaTOM CJTy4ajy IIOKaKke
Kao NPUOPUTETAH.

187



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

onny4yjyhu ytuiaj Ha mpeobiMKoBabe HHCTUTYTA XKaibe — Of peJOBHOT
MIPaBHOT JIeKa ca TeHepaTHO TPU3HATUM CYCIIeH3UBHHUM [IejCTBOM, ZI0 PeJOBHOT
IIPaBHOT JIeKa YHje ce OJJIOXKHO /IejCTBO Y KOHKPETHOM CJIy4ajy — 3a ImoTpebe
jaBHOr MHTepeca (MOAB. ayT.), MOXKe OTYKOM OpPTaHa M CyCIIeHJOBaTH.

AHanv3a 3aKOHCKHUX C/Ty4ajeBay Kojuma je (mog oxpehernum ycnopuma)
»Kanba MuieHa CyCIIeH3UBHOT /IejCTBa, YMMe ce 03GM/bHO JOBOAH Y MUTAKE
beHa MOTYhHOCT Kao NpaBHOT JieKa /1a UCITYHU CBPXY CBOT ITOCTOjama, jaCHO
noTBphyje Te3y o CYLITUHCKYU JOMHUHAHTHO] MO3UIMjHU jJaBHOT MHTEpeca y
YIIPaBHOM ITOCTYIIKY Kao NMPaBOM NpHu3HATOr $paKTa 3apaj yuje Cy 3alITUTe
MojeAMHU MHCTUTYTH, IM/bEBH, TIa U Hadesa, YIUeHHU Y U3BeCHOj MepH
e/TaCTUYHUM M HheMy IMPUJIaroj/bUBUM. [IpeTe)xHOCT jaBHOr WHTepeca
crpaM mnorpebe Ja ce 3aLITHUTE MOjeAUHAYHU HWHTEpPECH CTpPaHaKa M3
yIIpaBHOT IIOCTYIIKA jOIL je yIa//bHBHje N3paKeHa y NOCTYIIKY yIIPaBHO-
CYZACKe KOHTpoJIe, Ie he 3aXTeB 3a o /1arame U3BpllIeka yIPaBHOT aKTa OUTH
0J0MjeH, YaK MaKO ce HeCYMIbHMBO JIOKaXKe la O HberoBO U3BPLIehe CTPAHIU
HaHeJ/I0 HEHAIOKHAAMBY LITETY, CAMO YKOJIMKO Ce TOKaXKe a Ou ofarame
M3BplIeha OMJI0 Ha LITETY jaBHOT MHTepeca.

2.2. Odnoxncru yuunax ncanbe npema 3YIl-y us 2016. 2odune

[IpesMeT NPUHYAHOT W3BPILEHA Y YIIPABHOM MOCTYIIKY jeCy U3BPIIHA
peutema. [To mpupoau cTBapy, 3a (IPUHYAHO) U3BPLIEHE Cy MOZ0OHA UCKJbY-
YHBO pellekha KOjUMaA je CTPaHLM HAaMeTHYTa KakBa o6aBe3a” (JloH4ap, 2010:
253), a KOja Cy, ycJie/; IpOMyLUITatkha CTPAHKe Aa UX ZOOPOBOJ/BHO M3BPILH, 11O
3aKOHY CTeKJIa IPOLLeCHO CBOjCTBO U3BPLIHOCTU."

Y Be3u ca npaBHoM MoryhHourhy nprHygHOr M3BplIemha U3BPLUIHUX
pelllera, 3aKOHOZABALL je ZOJZATHO HAT/IaCHO 3Ha4aj HaveJIa 3alITHUTe IpaBa
Y IPaBHUX MHTEpeca CTPaHaKa M Hayesla 3alITHUTE 3aKOHUTOCTH THME IITO
je PeZOBHHM MPaBHU JIeK ONCKPOHO CycreH3uBHOIINY — U TO, Ka0 peJlOBHOM
opukoM. Ilo cnoBy 3akoHa:

11 Ha yumenme, y3apxKamwe 0Off UMbelha, TPI/beha HeKe Pafibe WU Ipefajy IOKpeTHe
CTBapH.

12 [IpBoCTemeHO pelllewe IOCTaje U3BPLUIHO: 0OaBellITaBambeM CTPaHKe, YKOJTUKO IPOTUB
IIPBOCTENEHOT Pellerha Xajiba YoIILITe HUje SOyl TeHa; 06aBelTaBambeM CTPAHKE, YKOTHUKO
je )xanba IPOTUB IIPBOCTENEHOT pelllekba AONYLITeHa, ajIk Ta JXaj1ba HeMa CyCIIeH3UBHO
[1€jCTBO; UCTEKOM POKa 3a XaJby, aKko xaaba HHje n3jaB/beHa; 06aBelITaBabeM CTPAHKE
0 pellemy, YKOJIHUKO je MPOTHUB IIPBOCTENEHOT Pellleka AOMyILITeHa Xanba Koja uMa
CYCIIeH3MBHO /IejCTBO, 11a )Xa10a Off CTpaHe Ha/|JIEXXHOT opraHa Oyzie og6adeHa Uin Of0UjeHa;
OJpULIAKeM CBHX CTPaHaKa Of MpaBa Ha xanby (4. 156, ¢T. 1). Pewerme apyrocrenesor
opraHa KOjHM je HOHMUITEHO NPBOCTEINeHO pelllelkhe, U MePUTOPHO pellleHa yIIpaBHa CTBap,
M3BPLIHO je 06aBelITaBabeM CTPAHKe.
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,Pewerbe He moixce da ce uzspwu dok He ucmekHe pok 3a xcanby, ako
3aKoHOM Huje dpyKuuje nponucaHo.”

»Kanba odnaxce uzspwerse pewersa u dok ncanunay He 6yde obagewmen
0 peuterby KOjuM je 001yHeHo 0 Heanbu, ako 3akoOHOM Huje dpyKUuje nponucaHo.s

M3 uuTHpaHUX 3aKOHCKUX O peiOU je O4UTO Ja je KaJIOH y yIpaBHOM
MOCTYIKY MPU3HATO, KA0 OCHOBHO MPABUJIO, OAJIOXHO AejcTBO. OfI0KHO
ZIejCTBO, Y CMHC/Ty KaIlaL[MTeTa /1a O JIOXKH (CIIpeyn) U3BpIlethe OCIIOPaBaHOT
aKTa MMa: 1. CaM POK 3a Jka 10y, He3aBHUCHO 07 TOTa /1a /iU je )kai0a u3jaB/beHa,'
U 2. M3jaB/beHa a0a, 10 JOHOIIEeba O/l TyKe JPyTroCTeNeHOT OpraHa o XanioH,
OJHOCHO, 06aBelITaBaha XATHOoLA 0 UCcTOj. OBaKBUM MPUCTYIIOM XKa/i0H —
JIOJe/bUBakbeM jOj CYCIIEH3UBHOT [j€jCTBa KAao PeJoBHOT (yOOUYajeHOT) U 1h0j
(mpupoAHO) CBOjCTBEHOT [€jCTBa, 3aKOHOABALL je anmocTpodpupao Havyes1o
3aLITHTE MpaBa U MPAaBHUX WHTepeca CTPaHaka, ajii U Haveso 3alUTHUTe
3aKOHUTOCTH, 06e36ehyjyhu opmarame nsBpinerba OHUX MPaBHUX aKaTa YHja je
IIpaBHA Ba/baHOCT Ca MO3ULMje KaIUOolla YIIUTHA, M KaO TaKBa IOTEHILIHja/THO
yrpo)kaBa He caMo HeroBa mpasa u nHTepece Beh u gpyromomenyro Haveo.

2.2.1. Odcmynarsa 00 00103cHO2 dejcmeaa xcanbe

[Ma umax, omatiiaj CycrieH3UBHOT /IejCTBa )kanbe y yIpaBHOM MOCTYTIKY
HHMje arnconyTaH. YMmeHun1a 1a y3 ropeHaBesieHa HavyeJIa Koja Cy MHCITMpHCaa
ypebeme xanbe Kao CylITHHCKH CyCTIeH3UBHOT IPABHOT JIeKa, MOCTOje U IpyTa
- YHjeM OCTBApUBaby OAJIOXKHO 1ejCTBO JKajibe He uje y KOPHUCT, JOBea je 10
TOra /1a ce OHO 3aKOHOM OT'PaHHYH.

»YCMeHO peuwerbe u3gpwasa ce u npe ucmeka poka 3a xanby u nocnae
nodnowera ncanbe.“

»Petuetbe ce, uzyzemHo, uzgpwaga npe ucmexa poka 3a xanby, kao
u nocsie nodHowera xcanbe, ako 6u odaazarse uzspwerse CMpPaHYyU HaAHea0
HeHadokHadugy wmemy uau medjce y2po3uo jagHu uHmepec.s

Pelrerse ce y ympaBHOM MOCTYIIKY, IO MPaBUJY, JOHOCH Y 3aKOHOM
MPOMMCAHOM MOCTYIKY M oaroBapajyhoj mmcanoj ¢opmu. Moryhnoct
JIOHOILIekha YCMEHUX pellleba 3aKOHOM je TMpPH3HATa CaMO W3Y3eTHO, y
CUTYyalMjaMa Koje ce TU4y Mpejy3uMatba XUTHUX Mepa y jaBHOM HHTepecy.'®

13 Y. 154, ct. 11 2 3YIl-a.

14 [lok Tpaje poK 3a)xasby, IPBOCTENEHO Pellethe Ce Y LieIMHU (MU, jacHHUje peYeHo, HU
y jeJHOM CBOM CEIrMEHTY) He MOXKe U3BPLIMTH, jep 40 UCTEKA POKa MOCTOjH HEM3BECHOCT
y norsieny tora xohe nu ce oBnairheHo e yoriuTe, a KAMOJIN y KOM 06GMMY, KOPUCTUTHU
OBHUM IIPaBOM.

15 Y. 155, cr.1m 2 3YIl-a.

16 Pey je o cuTyanujama y KojuMa MmocToju norpeba 3a XUTHUM ypehemweM — JoHOLIeheM
Y U3BpIIEHEM pelliera, KaKo 0u ce 06e30e410 jaBHU pej ¥ MUp, jaBHA 6e30eAHOCT UIH
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TaxBa pelrema MOTy ce U3BPLIMTH OAMaX,” He3aBUCHO O, TOTA 1A JIY je NCTeKao
POK 3a anby U Jja U je, eBEHTYaJTHO, JKa0a U3jaB/beHa. 3HA4Yaj 3aITHUTE
jaBHOT MHTEpeca y OBaKBHUM CHUTyallMjaMa MpeBaruyo je Haj norpebomM ga
ce y MyHOM 0OMMY OCTBape Jpyra JBa aHaJIM3UpaHa Hayesa, LITO je, bUMa
HayIITPO, HALIJIO CBOj M3pa3 y NPeoOINKOBaby Kaibe — 0 MHCTUTYTA KOjH je
noveTHo ypeheH Tako fa uM (Havye TMMa) IIPYXKH Iy H JOTPUHOC, 0 HHCTUTYTA
YUjU ce KalMaluTeTH Y HaBeJJeHOM CMHCJTy TTOCBe CYCIIEH/Y]Y.

3a passuKy of MPBOT, Y APYrOM CJy4Yajy MUMaMoO IHMCaHa pellemka,
IPOTHBY KOjUX JKaiba He Ofla)ke MU3BpILIebe, YKOIUKO (HaiIe)XHH OpraH
OLIeHU [1a) TOCTOjU OTMIACHOCT Jja OM Ofi/Iarae U3BPIIeha: 1) CTPAHLU HAHE IO
HEHa/IOKHAJUBY LITETY WU 2) TEXKe YT PO3UIIO jaBHU HHTepec. Cie ;oM U3HETOT,
3aKJ/by4yjeMO KaKO MOTHB OBe BPCTe OJCTyNama Of, CYCIIeH3UBHOT JiejCcTBa
anbe (U3 CT. 2, YJI. 155), MOXKe OUTH /IBOjaK: 1. 3ALITHTA jaBHOT MHTEPECA, U 2.
3alITUTA MOjeJMHAYHUX IPaBa U HHTepeca OHe CTPaHKe™ Koja Ou ofj1aramweM
M3BpllIema IIpeTpliesia HeHaOKHAAUBY wteTy. OBJe ce, 3aKOHOM IIPOIIMCAHO
OZJIOKHO ZiejcTBO Xasbe (4. 154 3YI1-a) — mo 3aKOHCKOM OBJ1aurherwy oprana
(. 141. cT. 3. 3YTI1-a%), Ha OCHOBY HeroBe 1060/ HEe POLIEHE PeIeBAHTHUX
OKOJIHOCTH JATUX Y CT. 2. W 155. 3YII-a — uckmpyuyje (cycneHayje).

[Topexs, Ha oBOMe MeCTy NMpeJCTaB/bEHOr OIIITEr IMPABHOT PEXHMa
CYCIIEH3UBHOT [1€jCTBa >Kaj0e W OIIITEr MPAaBHOTr PeXXUMa OACTYIaka Of,
CYCIIEH3MBHOT ZlejcTBa )Xajnbe — HopMaTtuBHO ypehenux 3YIl-om, nurtamwe
OJJIOXKHOT [iejCTBa )Kaibe ce y oje JMHUM YIIPaBHUM 06/acTUMa — rmosasehu
OJl HaYeJIa M LIJbeBa TUX 06/1aCTH yIIpaBe, MO)XXe TOCeOHUM 3aKOHMMA yPeJUTH
u apyravuje. Justus titulus Ha1A3UMO Y IPYTOM Zie Ty PeYeHHIA CaIPKAHUX Y
CTaBOBHMa 1 ¥ 2 4aHa 154 3YIl-a.

,Pewerbe He moxce da ce usspwu dok He ucmekHe pok 3a xanby, ako
3axkoHoMm Huje dpykuuje nponucaHo. XKanba odnadxce uzspwerbe pewera u 0ok
acanunay He 6yde obagewmen o peluerby Kojum je odayueHo o weaabu, ako
3aKOHOM Huje dpyKuuje nponucaio®.”

OTKJIOHWJIa HEMOCPE/JHA OTIACHOCT TI0 JXUBOT WJIH 3[PaBIbe JbyJU UJIU UMOBUHE (4I1. 143,
cr.13VII-a).

17 W 6Ge3 moHoluema peliiea o u3Bpurerny. CxogHo wi. 201 3YTl-a.
18 Tlocpeau cy BuIleCTpaHa4yKe yIpaBHe CTBapH.

19 Ilponwmcyjyhu cagpxuHy 4UCIO3UTHBA, y HA3HAYEHO] OAPeOH Ce KaXe: ...y noceGHe
mayke ce yHOCe POK, YCA08, HAJ02,... HA3HAKA 0a wanba He 00aadxce udspluerse peweka...”

20 3aKOHOM IIpOIMCcaHy MOTYhHOCT fla MHUTame CYCIIeH3UBHOT [iejCTBa pellle Jpyrauuje,
WICKOPUCTHIIN CY: 3aKOH O TIOPECKOM IOCTYTIKY U OpecKoj agMuuucTpayuju (C1. rmacHUK
PC, 80/02, 84/02, 79/03, 55/04, 61/05, 85/05, 62/06, 61/07, 20/09, 72/09, 53/10, 101/11, 2/12,
93/12, 47/13,108/13, 68/14, 105/14, 91/14, 112/15, 15/16, 108/16, 30/18, 95/18, 86/19, 144/20, 96/21,
138/22 1 94/24). Bup. un. 147, ct.1Y gamem rexcry 3I1IITA; 3akoH o opyxjy u myHunuju (Ca.
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2.3. Odaoxncnu yuunak myxnc6e y ynpagHom cnopy

CazpxuHcKa U npouecHa unrerpannoct (Tomuh, 2017: 93) ynpasHe
Y YIIPaBHO-CYZACKe MpoLefype y peliaBay yIpaBHe CTBApH, U3UCKYje U
onpaBjaBa a ce y o6pajy oBe TeMaTHUKe YK/by4YH U MUTakbe CyCIIeH3WBHOT
KamamuTeTa Ty)X0e y YIpaBHOM CIOpY. Jep, MpaBHU MyT 3a 3aIUTHUTY U
OCTBapHBabe CBOjUX IIPaBa M IPAaBHUX MHTEPECa, CTPAHKA HEPETKO, HAXKAJIOCT,
He 3aBpILIABa y yIPaBHOM MOCTYTIKY, Beh 6uBa npuHyheHa a UCTH HaCcTaBH y
YIIPaBHO-CY/ICKOM MOCTYTIKY.

Kako je mpeaMer ocriopaBarba Ty)XK60M KOHAYHH yIPaBHU U APYTrU
KOHA4YHM I0jeAUHAYHY MPABHU aKT*, 3 BDEMEHCKM TPeHyTaK HAaCcTylamwa
M3BPLUIHOCTH Ce, UM MOKJIala Ca HACTyaheM KOHAYHOCTH, UJIH jOj TIPETXO/H,
crefyje fia je akT KOjU ce YIIPaBHO-CYICKOM TyX60M 1o6rja y TOM MOMEHTY
nmoso6aH 3a U3BpLIebe, 6e3 063Upa LITO O HEroBoj MPaBHOj Ba/baHOCTH TEK
() Tpeba ma ce pacnpassba. CTora je o M3y3eTHE BaXXHOCTH MTUTakbe MpaB(u i)
Hor ypehemwa ogoxHor mejcTBa Tyx)6e. Oftaxe U Ty)K6a U3BpLIEHE aKTa
KOjU Ce ’OMe ocIiopaBa’?

[Tpema Bayxehem 3akoHy o ynpaBHuM ciopoBuma: , Tysc6a, no npasuny,
He odJlaxce u3epluerse ynpasHoe akma npomue koza je nodHema.“* Melytuwm,
CJIOXKEHOCT M Pa3HOBPCHOCT yIPAaBHO-TIPABHUX OJHOCA, MPOXKETHUX LyGOKO
Yl BUILECTPYKO UCIIPEI/IETAHUM HUTHMA MOjeAUHAYHUX MTPaBa CTPaHaKa U
jaBHOT MHTepeca, HY)XHOM Cy M OBJie YYMHH/IU MOTpeby 3a Ga/aHCHpabeM
Ha ,Baru’ YMjH jeJaH TaC YMHU MOTpeda Ja ce 3aITHUTE TojeJuHavYHA TpaBa U
MHTepecH CTPaHaKa, OAHOCHO 06e36e1 3aKOHUTOCT pelllaBarba y yIIPaBHUM
cTBapuMa®, a Apyru obaBesa Cya* na jeIHOBpeMeHO BOAM pavyyHa O jaBHOM
HHTepecy.

Y Tom cmucny, 3YC Benu: , ITo 3axmesy myscuoya cyd modice 0010xcumu
u3spuierbe KOHa4Ho2 ynpasHo2 akma KojuM je MepumopHo 00lyHeHO 0 ynpasHoj
cmeapu, do doHowera cydcke 00yKe, ako Gu u38pluetbe HaHe0 MyXCUOYY Wmemny
koja 6u ce mewko mozna HadokHadumu, a odaazarbe Huje NPOMUBHO jaBHOM
uHmepecy, Humu 6u ce odaazarbem HaHena eeha unu HenadokHadusa wmema
NPoOmMueHoj cMpaHyu, 0OHOCHO 3AUHMEPeco8aHoM auyy.*s YcTaHOB/baBamwe

2nacutuk PC, 6p. 20/2015, 10/2019, 20/2020 1 14/2022), 4. 8, CT. 2; 3aKOH O PEOGUBATUIUTY
u 6opasuwty rpahana (Ca. enackuk PC), 6p. 87/2011), 4. 13, CT. 3.

21 Kojum ce ogsrydyje o mpaBy, 06aBe3r U Ha 3aKOHY 3aCHOBAHOM HMHTepeCy.
22 Y. 23, cr.13YC-a.
23 IlTojey un. 13YC-a ekcrmnuuTHO ofipeheHo Kao nub 3aKoHa.

24 MHcruna, He TaKO eKCIUTMLMTHO U3PeYeHa Kao LITO je TO CJIy4aj ca OpraHuMa yIpaBe
(un.73YIl-a), Beh Buite noppasymesana uy pasy Cyza pesoBHO agupMuCcaHa KPO3 O TyKe
KOje IOHOCH.

25 Y. 23, cT. 2 3YC-a.
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WCK/bYy4YMBe HajIeXXHOCTH>® YpaBHor cyzaa (Jumurpujeuh, 2019: 408) 3a
OZTyYMBab€e O 3aXTEBMMA 32 OJjIarakbe U3BPIIeHa (y)TPaBHUX AKATA, OLeHyje
ce y TeopHju Kao jegHo ox Hajsehux mocruruyha Baskeher 3YC-a (Byueruh,
2019: 218).

Ynajga y oum, Kako je ypehbeme cycmeHauBHOr nejcTBa ympaBHO-
CyICcKe Ty0e cyuITa CyImpOTHOCT HAaYMHY HA Koju je ypeheHo nutame
CYCIIEH3UBHOCTH yIIpaBHe j>Xanbe.”” l3a Hamepe TBopLa INpeAMETHUX
yIPaBHO-TIPOLIECHUX HOPMH, Ja JKa/0y y YIPAaBHOM IOCTYIKY PeJOBHO
HOAYTIpe OAJIOKHUM [I€jCTBOM, a TY)XXOy y YIPaBHOM CIIOPY, CaMO U3y3eTHO
— CTOjY jacaH CTaB O MyHOM yBa)kKaBakby MHTErPaIHOCTH YIIPABHE U yIIPaBHO-
cyncke npoueaype. HaBeneHo je pe3yaTrupano TUMe ga ce, y KOHTEKCTY
aHa/IM3UpaHe MpobaeMaTHKe, Y YIPAaBHOM MOCTYIIKY MIPUMAT Ja MOTpeou
Jla ce cTpaHKaMa oMoryhu fia ITo Ae/IOTBOPHUje 3aLITUTE CBOja IMpaBa U
nHTepece (07 HE3AaKOHUTOT /Ie/I0Baka YIpaBe), YNMe Ce yjeJHO JOTIPUHOCH U
3aLITHUTH Hauesla 3aKOHUTOCTH, 0K je, Y APYTOMMEeHOBAHOj IIPOLeJy PU, CBECT
0 TOMe 71a je mo6GujaHu aKT Beh mpoinao an6eHy KOHTPOIY*®, TOKOM Koje je,
o mpaBu 1y, 610 ,,06e36ehen” o M3BpILewka, TEXULITE TOMEPHIA HA 3AIUTUTY
jaBHOT MHTepeca. V3y3eB Tora, onpe/e/bemne 3a HeCyCIeH3UBHO /I€jCTBO TYX0e
o6jalImaBa ce MOTpebOM CIIpeyaBama: ,....0a Hucmo npoyedypanHa mepa cnpeyu
pyHkyuoHucarse admunucmpayuje” (G. Braibant, B. Stirn, 2002: 585).2

Ja 6u cypn [go03BOMMO OfJlaratbe M3BpIIEHA, HEONXOAHO je Ja Cy
KYMYJ/IaTUBHO MCITY€HH CBH YCJIOBH U3 CT. 2, 4. 23 3YC-a. Teper foka3uBama
JIeXXY Ha TPA)XKUOLY OZI/Iarama, a CyA Mo c1060JHOM yBepelby LieH! UCITYBeHOCT
TPa)KeHUX yCI0Ba. AHaIM3a cIy4ajeBa U3 IIpaKce OKa3yje fa je UCITYHBEeHOCT
yCJIOBa CaJpyKaHUX Y MIPaBHUM CTaHJapAuMa u3 CT. 2, 4. 23 3YC-a Beoma
TELIKO JOKa3MBa 3a TPAXKHOLE OJ/1arama, LITO 3a pe3y/aTaT Hajueirhe nma
onbujame 3axTeBa’®.

3HayajaH HCKOpPAaK Ha IUJIaHy MpUBpPeMeHe 3allITUTe CTPaHakKa
Ipe/CTaB/ba MOTYhHOCT /ia ce 3aXTeB 3a O/jIarale, OCUM y3 TYXOy, Uiu

26 Ilpema panwujem 3YC-y, To oBnamhere 6110 je y pyKama oprata yrnpase (OHOra 4uju
Ce aKT W3BPIUABA, OZIHOCHO OPraHa Ha/|JIeXHOT 33 U3BPLIEHE).

27 JloK je CycIieH3MBHOCT PeJOBHO [€jCTBO )Kaibe, Koje ce caMO N3y3eTHO, M0J, 3AKOHOM
npejBuheHUM ycI0BHMa, MOXe UCK/bYUYUTH, Ty)KOa je, 10 MpaBU/y, HECYCIIEH3UBHOT
JlejCTBa, a cCaMO U3Y3eTHO, IPU KyMY/IaTUBHOM HUCITyHelby CBUX 3aKOHOM IpeBHheHnX
yCJI0Ba, MOXKe joj ce IIPU3HATH OJJIOXKHU yUYHHaK.

28 HamoMumemo fia peueHo HHje yBeK CIy4aj. Y MpaKcH, IpeAMeT yIIpaBHOT CIiopa MOT'y
6UTH ¥ KOHAYHU IIPBOCTENEHH aKTH IPOTUBY KOjUX XKa16a HUje 6MIa AOMyLITeHa.

29 Hasegeno npewma: 3. Jlonyap, Opiarame n3Bpliera yIpaBHOT aKTa y yIIPaBHOM CIIOPY,
36opuuk pagosa [IpaBHor ¢pakynrera YHusepsurera y Hosom Cany, 2/2012, 240.

30 Kao npumep HaBoguMO peliema: Pemewe Ynpassor cyza, 23 Yo. 111/16 of, 20. 12. 2016;
Pemreme 16 Y. 10892/16 oz 01. 08. 2016; Pemerwe YnpasHor cyza 9 Y. 11422/17 oz, 03. 08. 2017.
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HAKOH IMOAHOLIEHA Ty)X0e a y TOKY Tpajara yIpPaBHO-CYACKOT IMOCTYIIKA,
MojHece U Npe nogHolewa Tyx6e. CTpyka HaBogu aa cBe Behu 6poj 3axTeBa
3a opyararbe usBpiuerba (MiBanosuh, 2017: 14)3 TOBOPH y IPUJIOT YHHEHHITH A
je 0Baj MHCTUTYT IIPOHALIA0 CBOje MeCTO y CUCTeMY 3alITHUTe IIpaBa CTPaHaKa
(Bypanosuh, 2011: 396).

,H3yzemHo, cmpaHka u3 ynpagHoz nocmynka moxjce mpaxcumu odaazarbe
usspuierba ynpagHoz akma u npe nooHowersa myoicbe:

Y CJIy4ajy XUTHOCTY;

kada je usjassoeHa ncanba Koja no 3aKoOHy Hema 00A0HCHO dejcmeo, a
nocmynak no xaabu Huje okonuan* (4. 23, ct. 3 3YC-a).

MoryhHocT fa cys 0A10KM U3BpILIEehe YIIPABHOT aKTa U IIpe HEro LITO
je Ty>x0a MmojHeTa, OLHOCHO JOK je yIPaBHU MOCTYMAaK y TOKY, TEKOBUHA
je Baxeher 3akona xojom ce apupmuiny craBoBu [Ipenopyke Komumema
munucmapa Casema Eepone o npuspemeHoj cyockoj 3awmumu y ynpasHom
nocmynky’*. Llutupanum ogpenbdama cr. 3, wi. 23 3YC-a, YnpasHoMm cyay je
naTo osaurherme 1a ,MHTEPBEHUILE" 3a BpeMe Tpajatba yIpaBHOT (3kanGeHor)
nocrynka - moryhnourhy sa cBojom of1ykoM KOMIIeH3yje HeIOCTaTaK 3aLITUTE
KOja ce MpYy>Ka MOBOJOM H3jaB/beHe HeCyCIleH3UBHe jKanbe. Y3 3axTeB 3a
oJJlarare M3Bpllerba, HeONXOAHO je MPUJIOKUTHU KOIHUjy XKanbe U JoKa3 Aa
je ucra npepara.

»I1o 3axmeay 3a odnazarse uzgpwerba cyo 00ayuyje pewerbem, HajkacHuje
y poky 0d nem daHa 00 npujema 3axmesa u3 cm. 2. U 3. 0802 41aHa.“

[IpoTtuB ofyke cysma o 3axTeBY 3a OfJlarale M3BpLIEHA, CTPAHKA
HeMa Ha pacrnoJjarawy MoryhHoct npasHe 3amtuTe?. Kako je y Haioj 3em/bu

31 AyTopka pedepara, cysuja YpaBHOT cyza, 6eslexxu fa je y HEPUOAY Of Ol. O1. 2010 A0
30. 06. 2017. rog,. Cy 3anpumuo 6. 641 3aXTeBa 3a Ofijlarale U3BplIeHha YIIPABHOT aKTa.
[Tpema crarucTykuM nogauuma o paay Cysa HaBeseHuM y M3Bewtajuma o pagy cyga, y
HapeAHMUX 7 rofrHa (mepuog;: o1. o1. 2018 — 31. 12. 2024), IOLHETO je YKYIIHO 4.441 3aXTeBa
3a ojJlarame.

32 Reccomendation No. R. (89) of Committe of Ministers to State on Provisional Court
Protection in Administrative Matters. CtaBosu u3 [Ipenopyke Hucy npaBHoO-06aBe3yjyhu,
anu npexsubajy craHgapae Koje je moxxe/bHO MHKoprnopuparu. Ox Mepa nmpuBpemMeHe
3alITHUTe, HAllIA APXKaBa je, Kao wianuua Caseta EBpore, ycBojuia uckpyurBo MmoryhHocT
OJl/Iarama U3BpLIeHA.

33 Peueno, unax, Baspa y3eTu ca 030M pe3epBe, UMajyhu y BUAY BUILe TEOPETCKY HETOIN
CYLITUHCKY MOTYhHOCT 3a €BeHTYya/IHYy IPYMeHY 3axTeBa 3a BAaHPeJHO IPEeUCIIUTHBaKbe
cyncke of1yKa (3axTeBa), Kao je JMHOT A€BOTY TUBHOT PABHOT CPEJCTBA Y YIIPABHOM CIIOPY.
Ognpenbe 4. 49, cT. 2 3YC-a mpeBrhajy Kpajibe peCTPUKTUBHE YCIOBE 3a IPUMEHY 3axTeBa.
Y Tauku 3, CT. 2 IOMEHYTOT YJlaHa Ce Kao CUTYyallMja Y K0joj ce 3axTeB MOXe MOJHeTH,
HaBOZH: ,y CMEapumd y Kojumda je y ynpasHom nocmynky 6una ucksvyqeHa scanba.“ Kaxko
TaKBe CTBapH, KOHAYHO OKOHYaHe IIPBOCTENEeHNM pelleheM, MOTy OUTH IpeIMeT YIIPaBHOT
CIIOPa, jeAHAKO U 3aXTeBa 3a OflIaTakbe U3BpIIea pelllena, HaJla3uMo Ja Tad. 3, CT. 2, YL
49 3YC-a Tpe6Ga TYMa4yuTH IIKPE, Y CMUCITY a Ce 3aXTEBOM y ONKCAHOj CUTYALHUjH MOXKeE
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ynpasHo npaBocyhe jefHocTeneHo, a )xaaba Mo JIOTULM CTBAPU UCK/bYyY€eHa,
nMajyhu y BUAY Kpajibe peCTPUKTHBHE yC/I0Be 3a IPUMeEHY 3axTeBa U3 YL
49 3YC-a, Temko Aa ce Moxxe GPaAaHUTHU CTaB O HEMY Kao ,dpyeoM NPA6HOM
cpedcmey* u3 cT. 2, 4. 36 YcraBa, y Kome ce kaxe (#a): ,Ceako uma npaso
Ha xcanby uau dpy2o npasHo cpedcmeao npomus 0daykKe Kojom ce odayuyje o
He2080M npasy, o6ase3u unu Ha 3aKOHOM 3acHogaHom uHmepecy.“ OBo, ca
passiora, mTo ce, y 1yxy EBponcke KonBeHIuje 3a 3alITUTY J/bYyACKUX ITpaBa
u c060s1a34, a 'y jysukarypu EBporickor cyja 3a /bycKa IpaBa, MmoJ, paBoM
Ha IIPAaBHO CPeJCTBO MOApasyMeBa (IIPaBo Ha) AeTOTBOPHO IIPABHO CPEACTBO,
a He ,MTyKa“ MpOK/IaMalMja MpaBa Ha MPaBHO CPEZACTBO KOje HeMa MPaKTUYHY
ynoTpe6/bUBOCT.

HacymHocT gBoCTenmeHOr oAJIy4MBamba IO 3aXTEBY 3a OAJIarame
(Mpaxuh, 2012: 230) MOCEGHO je U3paXkeHa y CUTyal[MjaMa U3 Tady. 2, CT. 3, YJI.
23 3YC-a (kaza je u3jaB/beHa ykanba Koja 1o 3aKOHY HeMa O/IJI0KHO /1€jCTBO).

3. (He)cycneH3MBHO €jCTBO Kaabe y MOPeCKOM MOCTYIKY

3.1. Henocmojare cycnen3ueHnoz dejcmea ncanbe
y nopecko npouecHom npasy Cpbuje

3a pa3/nuKy of OMIITEr yIIPABHOT MOCTYIIKA, )Xa16a y MOPeCKOM MOCTYIKY
npema 3akoHozaBcTBY Cpbuje, 110 MpaBHITY, HEMa CYCIIEH3UBHO JejcTBo. Mnak,
[03BOJbEH je U3y3eTaK Of OBOT IIPaBMJIa, /M 3aKOH IPOIKCYje YCJIOB 3a Fber0BO
omo6peme. [ToTpe6HO je 1a Mopecky 06BE3HUK JOKYMeHTYje fa 6u riahamwem
rmopesa WM CIOPeJHUX MOPECKHUX AaBatba MPe KOHAYHOCTH MOOGHjeHOr aKTa
npeTprieo GUTHY eKOHOMCKY 1rTeTy. J/laksie, ofiaramwe U3BpIleHha MoOHjaHOT
MOPEeCKOr YIIPAaBHOT aKTa He HACTYyMa IO CHUJIM 3aKOHA, HEro je moTpeGHO
Jla TIopecKy OOBe3HMK MOJHeCe 3aXTeB U /Ia Y HbeMy JOKyMeHTyje fa he
ycnen, ,mpeBpeMeHOr” (Impe KOHaYHOCTH) M3BPILEeHha OBOT aKTa MPeTPIeTH
OGUTHY eKOHOMCKY LITETY M [jla O TOM 3aXTeBY JPYTrOCTENeHH OPraH O JTy4Hu
nosutuBHO. O ojJ1aramy U3BplIekha IOPeCKOT yIIPaBHOI aKTa IIPOTHB KOra je
M3jaB/beHa Kanba, IPYTrOCTENeHN OPTaH O Ty4yje 3aK/bYYKOM KOjH Ce TOHOCH

mo6ujaTu He caMo OJJIyKa CyZAa JOHeTa o Tyx6u, Beh 1 oHa Kojy je cyz AOHEO TOBOJOM
3axTeBa 3a OfijIarame, C 003MPOM Ha YMIbEHHUILY JIa je 3aXTeB 3a O larare MoJHeT Y Be3u
ca pelermeM JOHETHUM Y CTBApH Y KOjoj je yxas6a Guia UCKIbydeHa.

Y nopehemy ca paHujuM pelereM — Koje je CTpaHLM JaBaio MOryhHOCT fa MPOTHUB OAJIyKe
opraHa ympaBe JlOHETe IIOBOZOM 3aXTeBa 3a OJJIarame ylI0XH Xaily JpyrocTeneHoM
opraHy ynpasBe, noctojehe cTame ce Mo)Ke 03HaYNUTH Kao ,KOPaK yHa3az".

34 EBPO]’[CKa KOHBeHL[I/Ija 3a 3alITUTY JbYACKUX ITpaBay 4. 13 jeM‘-II/I MpaBO Ha e/I0OTBOPaH
IIpaBHMU JIEK.

35 JpXXHUMO Za je Mo TPa)XKHMOoLA 0/jIararba Ha PAaKTUYKOM IJIaHY jelHAK C/1y4aj Kaja ce
3aXTeBa OfjIarare KOHAYHOT IMPBOCTEMEHOT aKTa IPOTHUB KOTa je )kanba Gvia HeIomy I TeHa.
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Ce [0 XUTHOM TOCTYTIKY. 3a JOHOIIeHe OBOT 3aKJ/byYKa 3aKOHOM je ITPOMHCaH
POK 071 5 laHA Of, JaHa MpHjeMa 3axTeBa.®

[MpakTH4YHa MOC/IeANIIA HETIOCTOjaha CYCIIeH3UBHOT fejcTBa Xabe y
MIOPEeCKOM MOCTYIIKY orjeza ce y tome ga he go niaahama yrephenor mopeckor
y3HOca Aohu jour y ¢pasu nocrtynka no xxanbu. To sHaum ga he y ciaydajy
ycBajatba yxkanbe mopeckom 06Be3HuKy 6utu Bpahen mnahenu nsnoc, mrro ce
MOXXe IECUTH TI0 NPOTEKY /y)Xer BPEMEHCKOT Tepro/ia, Tj. TOAHUHE U BHULIE.
YKOJIMKO je IIOpeCcKy OpraH NPUHYAHO HAIJIATHO AyTOBaHU IMOpPe3, IOPeCKH
06Be3HUK he MOKpeHYTH HOBU ITOCTYMAK, a TO he 6UTH nocTynak 3a nospahaj
npuHygHO HartaheHor mopesa.

[TpaBo Ha xanby je jeHO O OCHOBHUX TIPaBa MOPECKUX 0OBE3HUKA
U JPYTrUX MOPeCKUX AY)XXHHKA, KA0 CTPAaHKe Y MOPeCcKOM MOCTYIKY.? OBUM
IIPAaBHUM CPeJCTBOM, PaJ i 3aLITHTE CBOjUX IIPaBa U IIPAaBHHUX HHTEPeca, OHU
mo6ujajy 3aKOHUTOCT VJTH TIPABHTHOCT TIOPECKOT yIIPaBHOT akTa. Maza je cBpxa
MpaBa Ha )Xas10y yIpaBo 3alITHTA OJ HACTYMakba IPABHOT /1€jCTBA HE3aKOHUTOT
MIPaBHOI aKTa, OAHOCHO OJjIaTaibe HeroBOr HACTylama O TPeHYTKa
KOHAYHOCTH IPABHOT aKTa Koja he MOTBPAUTH M/IN ONOBPIHYTH HErOBY
3aKOHUTOCT, )Ka/16a y TIOPECKOM IMOCTYIIKY He O/i/Ia)Ke HeroBO M3BpLIEHHE.
[TpomnucrBamke HEeCYCITEH3UBHOT /IejcTBa YKanbe y MOPecKOM MOCTYTIKY je
pe3y/ITaT MHTeHLHje 3aKOHO/ABLA A AeCTUMYJIHILIE [TOpecKe 0OBe3HUKe
Jia y/IaXy )kanbe MPOTHUB MOPECKUX yIIPAaBHUX aKaTa Ca jeJUHUM LM/beM A
OJJIOXKe HeroBO M3BPIIekbe, a He U3 pa3Jora LITO je TUM aKToM nospeheHo
HEKO KBMXO0BO MpaBo nau npasHu uHTepec (MBanosuh-Kuexesuh, 2013: 94).
CBaKo HEOCHOBAHO o/ 1arame rIahama nopeckor Ayra 3Ha4ajHoO je ca acreKTa
3awTUTe PUCKATHUX MHTepeca ApXKaBe. Y TOM CMUCITY, CYCIIEH3UBHO /1€jCTBO
anbe 6u oTexxamo MoryhHocCT ApykaBe y peain3aliyju CBOT MOTPAXKUBaba, a
TrMe U GYHKIIMOHHCAka AP)KABHUX OPraHa v pUHAHCHUPAHA jaBHE MMOTPOLIHEe
(MBanosuh-Kuexesuh, 2013: 94).

'maBHa ob6aBe3a mopeckor o6Be3HUKA je GnaroBpeMmeHo muahate
nopesa, 0lHOCHO, T1ahame mopeckor gyra y poky y KOM je JocIieo 3a HaIlaTy.
Bpeme nocmenoctu ce ogpehyje npema HaunHy Ha Koju ce yTBplhyje mopes.
YKOJIMKO Ce pafiyl 0 CUTYyalLlUjH Kaja ce mope3 yTBphyje peliemeM HaIe)KHOT
IIOpeCKoT opraHa (Ko mopesa Ha IIPUXO0/e Off CAMOCTAJIHE [Je/TATHOCTH, [ope3
Ha Hacsiehe v moksoH U Ap.), JocmenocT he HACTYNMUTH UCTEKOM POKA KOjH je
HaBeJleH Y CaMOM pellery, T3B. napuuuoHor poka (ITormosuh, 2011: 105). 3 Ha
HaCTyIake U3BPIIHOCTH pellielba HeMa YTHLAja YMbeHULIA 1A JIU je IOPeCKH

36 Y. 147, ct. 1-3 3I1IIITA.

37 Y. 24 3IIIITTA

38 TlapuIMOHM POK M3HOCH, ITO MPABUITY, 15 JAHA O IAHA I0CT/baB/batba Pelierha MOPECKOM
o6Be3HuKy. [Toper yrephuBama nopesa peuremeM IOPeCKOT OpraHa MoCTOje jou Ba
Ha4MHA: CAMOOIIOPE3UBAKEM U 110 OLOUTKY. Y CJIydajy CaMOOIOPe3HBatbha MOPECKU AYT
J0CIIeBa y pOKOBHMMa KOjH Cy IIPOMTMCAaHM 3aKOHOM (Ha IIpUMep Mopesa Ha JOAATy BPeJHOCT
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006Be3HMK M3jaBHO Xanby uau Huje. 360T HECYCTIEH3UBHOT /iejCTBa XKajbe,
MOpecKo pellere he mocTaTy U3BPIIHO UCTEKOM TOT POKa, Te he mopecku
00Be3HUK OMTHU y 00aBe3H /1a A0 MCTeKa TOK POKAa MCIYHU CBOjy IOPECKY
o6aBe3y. 3aKoHOAABal Aaje MOryhHOCT 3a opjlarare U3BpIIEHA MTOPECKOT
peuema. [Topecku 06Be3HMK MOXXe OJJIOKUTH HUCIyHhaBakbe CBOje MopecKe
obOaBe3e aKo TMOJHece 3aXTeB U Y lbeMY AOKYMeHTYje Aa he ycien usBpiuemwa
NOGMjaHOT aKTa MpeTpreTH GUTHY €KOHOMCKY IITETY U O HheMYy IHO3UTHUBHO
OAy4YU JpyrocTeneHu opraH. [lopep Tora, y mopeckoM 3aKOHOZABCTBY
Cp6uje MoCTOju MHCTUTYT OfJIarama muahamwa nopesa, koju Aaje moryhHoct
Jla ce IOPeCKOM OOBEe3HUKY [03BOJIM OJJIOKEHO Miahare mopeckor ayra,
aKO Cy MCITyHeHH 3aKOHOM IIpoNHcaHHy ycioBu. OBJe ce He paJy O IOPECKOj
OJIAKIIUIIH, jep TIopecku o6Be3HUK HHje ocmobohen mnahama mopesa, y
11eJIOCTH WJIN JeTMMUYHO, Beh o morogHoctu. OH ce Hajla3u y NOTOgHUjEM
MOPECKOM TI0JIOXKAjY jep CBOjy mopecKy o6aBe3y MOXe /1a U3MHPYje Y AyKeM
BPEMEHCKOM IlepHoAy U y MOryhHOCTH je Jja cpeAcTBa, Koja O y LieJI0CTH
yTpowno 3a miahawe mopesa, nHBecTHpa y NpeAy3eTHUYKe MOAYyXBaTe
(MUnuh-TTonos, 2017: 644—645). 3aKOHOM Cy TIPOMUCAHH YCIOBU KaJja C€ MOXe
JIO3BOJIMTH TIOPECKOM OOBE3HHMKY of1okeHO riahame mopesa. [Tnahamwe
JyroBaHOr nopesa Tpeba fa IpeACcTaB/ba HeIIPUMepPeHO BeTUKo onTepeheme
3a mopeckor 06Be3HUKA U HAHOCH OUTHY €KOHOMCKY LITETY.

YpenboM cy feTabHUje peryJHucaHM yC/IOBU 3a ofjaramwe muiahama
MOPECKOT AYTra, Te je MponKcaHo ja nuahamwe gyra mopecka ympasa Moxe 1a
OJJIOXXY TIOPeCKOM OOBE3HUKY aKO JyT U3HOCH HajMalbe;

*  3a ¢usuuka auua 10 % of onope3uBUX NMPUXOLA Y TOLUHH KoOja

MpeTXO0AW FOJUHMU Y KOjoj je OJHeT 3aXTeB 3a o/jIarame;

*  3aTMpeAy3eTHHKA M MaJIo MPaBHO juLe 5% O YKYITHOT TOAULIbEer
IPUXO0JA KOjU je MUCKa3aH y nocjeAmbeM GUHAHCHjCKOM U3BEILTajY,
OJHOCHO, O UILIbEr TayLIaTHOT IPUX0Za U

* 33 cpeAa W BejMKa NpaBHA nuua 5% of oOpPTHUX CpeAcTaBa
KWCKa3aHUX y ocenmeM GUHAHCH)CKOM U3BeLITajy.>

[Jla 6u mopecka ympaBa [Jo3BoiMJIa ojjaramwe Iahamwa mopeckor
Jyra motpebHO je A MOpecKu OOBE3HMK MOJHEeCe 3aXTeB Ca /J0Ka3uMa O
VICITyeHOCTU OBHUX ycoBa. Takohe, of nmopeckor o6Be3HMKa ce 3axTeBa
IaBame cpeqcTaBa 06e36ehema Koja He MOTY OMTH Matba Off BUCHHE TyTOBAaHOT
nopesa. +° MIayseTHo, o, mopecKor o6Be3HHKa ce Hehe 3aXTeBaTH HCITyhaBatbe

A0CIIeBa 15 laHa I10 UCTEKY IIOpeCKor nepnoaa). Ykonuxko ce Pazno o nopesvma 1o 0,[[6I/ITKY
IIOpecKH AYT OocCIlieéBa IIPUJINKOM HCILIaTe MpUuxona (Ha InpuMep, Koz rnopesa Ha 3apaae).

39 Y. 2VYpeanbe o 61mxuM ycI0BHMa 32 of1arame uahamwa nopeckor gyra, «Ca. eaacHuk
PC», 6p. 53/03, 61/04 1 71/05).

40 CpepcrBa o6e36ehera Hanare cy: XUIIOTEKA Ha HEIIOKPETHOCTH IIOPECKOT 0OBE3HUKA;
3aJ10ra Ha HEroBUM MTOKPETHUM CTBapHMa; HeOmo3uBa GaHKapCKa rapaHIivja; jeMCTBO
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ypeA0OoM MPONMCAHUX YC/IOBa HUTH JlaBakbe cpeJcTaBa obe36ehema ykommko
JYTOBAaHHU M3HOC MO CBUM jaBHUM MPHUXOAMMA 3a TOT IMOPECKOT 0GBE3HMKA
M3HOCH /10 1500.000 JMHApa 3a IPaBHa JINLA, Ipe/ly3eTHUKe U GpOHJ, 2 200.000
JUHApa 32 $U3NYKO auLe.* Y cydajy Aa mopecka yrnpasa ogo6pH of1arame
niahama nopeckor Ayra, JOHOCH pellere UIN Ca MOPECKUM OOBE3HUKOM
MOTIIHCYje CIIOPasyM.

3.2. Kpamak ocepm Ha 3awumumy 3akoHumocmu
u 3awimumy npaea cmMpaHaxka y KOHIMekcmy
HecycneH3usHocmu ycanbe y nopeckom nocmynky

[TpaBHO AejcTBO MpHMeHe Havesla 3aKOHUTOCTH y MOPECKOM IIpaBy
cacToju ce, C jeiHE CTpaHe, Yy 06aBe3U MOPECKOT OpraHa Ja y MOPeCcKOM
MOCTYIKY JOHOCH Ha 3aKOHY 3aCHOBaHe MOpeCcKe yIpaBHe aKTe, OZHOCHO,
C Apyre cTpaHe, y o6aBe3H MOPECKOT OpraHa /a ce MPUJIMKOM KOHTPOIIE,
yTBphuBamwa M HamiaTe mopesa NpUApPXKaBa oApesaba MOPeCcKUX Mpomnuca
(Munowesuh, Kynuh, 2015: 613-614). [IpaBuia mopeckor mocTynka uMajy
CYTICHUHjapHU KapaKTep Y OZHOCY Ha MPaBHJIa OIIITEr YIIPABHOT MOCTYTIKA.
Axo 3IITITA Huje gpyravuje mponmcao, mopecku MOCTymnak he ce cripoBoguTH
[0 Have/MMa U Yy CKJIaZAy ca ofpenbaMa 3aKoHa KojuM ce ypelyje omnurtu
yIIPaBHU MOCTYTaK. 4 360r crieniupUIHOCTH M0jeIMHUX YIIPAaBHUX 00/1aCTH,
MojeiMHA MU Taka YIPABHOT MOCTYIIKA Ce MOTY Jpyravyuje ypeAuTH MoCeOHUM
3aKOHOM. AJIM CaMoO TIOJ, YC/IOBOM Jla TO HHUje y CYIIPOTHOCTH Ca OCHOBHUM
HadennMa 3YT1-a u ako ce TUMe He CHM)KaBa HUBO 3aLUTHUTE IPAaBa U TPaBHUX
MHTepeca cTpaHaka o6e36ehennx Tum 3akoHoM (Tomuh, 2015: 425).

Wmajyhu y Bugy fa je >xan6a Kao peJOBHO TPABHO CPEICTBO Y IPABHUM
HOCTYMNIIMMA yBeJeHa Y LMJ/by 3aLITUTE 3aKOHUTOCTH U 3ALITHUTE IIPaBa
CTPaHAKa, y MOTIYHOCTHU Ce MOXe carjelaTH HheH 3Havaj y MOCTyMIuMa
y KOjUMa ce OfjIy4dyje O MpaBHMMa U MIPAaBHUM HHTepeCHMa y KOHKPETHUM
yIpaBHO MOpPeCKUM cTBapuMa. MehyTumMm, nponucuBame HeCyClieH3UBHOT
JejcTBa xasibe y MOPecKoM MOCTYIKY MPeACTaB/ba Pe3y/ITaT CBOjeBPCHOT
6anaHca u3Mely 3aIITHTE 3aKOHUTOCTH U 3aLITHUTE TPaBa CTPaHAKa y PoLiecy
IIPHMeHe MOPeCKUX IIPOITUCA, Ca jeJHe CTPaHe, U 3aLITHTe pUCKATHIUX HHTepeca
IpKaBe, ca aApyre crpaHe. CaBpeMeHe [piKaBe, y CKJIaJy Ca J€MOKPATCKUM
TEKOBMHAMa, MIPYXKajy LIMPOKe rapaHIiiyje 3a 3alITUTY OCHOBHMX €10004a 1
mpaBa nojeguHana. [loctaBba ce mUTame KOJTUKO Cy MOPECKU 0GBE3HULIU

I PYToT M1ia KOje je BTaCHUK UMOBHHE; TPAaCMPAaHa MEHUIIA, aKLIeNITUPAHA Of] CTPaHe JBa
YKHPAHTA Ha YHje ce 3apajie yCTAaHOB/baBa 3/IMMHHCTPATHBHA 3a0paHa M MEHHM 1A aBaTMPaHa
o/ cTpaHe mocjioBHe 6aHke ( 4. 74, ct. 2 3I1I1ITA).

41 Y. 74, ct. 6 3I1IIITA.
42 Bup,. un. 3 3I1IIITA.
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YIO3HATH Ca CBOjUM NTPAaBUMa, aJTU ¥ CPeICTBMMA KOja M CTOje Ha pacIosiaramwy
3a 3aIUTUTY BUXOBUX paBa (Bacumwesuh-Tomamesuh, 2018: 496). Ha nuctu
MpaBa MOpecKux 0OBe3HWKa MPOMUCAHUX Ba)KehUM 3aKOHOM HasasH ce
Y MIPaBo Ha )Xanly, KOjUM ce Mpy)Ka 3aIUTHUTA TPaBa U MPaBHUX UHTepeca
MOpecKHX 00Be3HMKA 0/] He3AKOHUTHX IIOPECKUX YIIPaBHUX aKaTa. 3a Pas3/nuKy
o, BehHrHe MpaBHUX NOCTYIAaKa, Y MOPECKOM IOCTYIKY U3jaB/bUBabe XKanbe
y IIPOMMCaHOM POKY He JOBOZH [0 OJ}/Iarakha U3Bplierha TOT MOOHjaHOT aKTa.
[Mopecku o6Be3Huk he 6GUTH MpUMOpaH Aa UCITYHU CBOjYy MOpPecKy oGaBe3y
yTBpheHy mopeckuM peliereM, He3aBUCHO O TOTa LITO jOII HHje JoHeTa
KOHa4yHa OJj/IyKa O TOME [ja /U je TO MOPeCKO pellielhe 3aKOHUTO WU HHUje.
Taxo ce MOXXe IOrOANTH /1a TOPeCKHU 0OBE3HUK UCITyHHU CBOjy 006aBe3y y POKy
MPOMMCAHOM THM peliekheM a KaCHHUje ce UCIIOCTABY, 0 3aBPLIETKY MOCTYIIKA
10 )KaJ10H, Jja ce paJiv O HE3aKOHUTOM HJIM HEIIPABUJIHOM IIOPECKOM pellelby.
Hapagno, mopecku 06Be3HuK he umatu npaBo Ha moBpahaj miaahenor nopesa,
aznu ce, reHepasiHO, MIOCTAB/ba MUTAKE JeIOTBOPHOCTH TaKBe Xajbe (6e3
OJIJIOXKHOT [I€jCTBA) Kao PeJOBHOI MPAaBHOT cpeAcTBa. [lojeiMuHu ayTOpU Y
IIOpPEeCKOj IMTEPATYPH Ca HALIMX IIPOCTOPA CMATPajy Aa 61 Moxkja Tpebaio
Pa3MOTPHUTH HECYCIIEH3UBHOCT JKan0e y IopeckoM noctynky (Bacusbesuh-
[Mowamesuh, 2018: 496).

JemaH of meT ycTaBHHMX NPUHIIMIA KOjU YMHE MOAJIOTY 3a MPaBHY
3AIUTHUTY Y YIIPABHOM IMOCTYIIKY jecTe mpaBo Ha npaBu4Ho cyheme (Tomuh,
2013: 343). OBaj ycTaBHM NPUHLMII PeCTaB/ha KOHKPETU3ALHjy TpaBa Ha
npaBu4HO cyhemwe n3 EBporcke KOHBeHIUje O 3aLITUTH JbYACKUX MPaBa U
cnobopa. CymTuHy ofpesnabda capKaHUX Y YiaHy 6 OBe KOHBeHLMje YUHU
jeMCTBO IPaBUYHOT MOCTYTIKA MpeJ cygoM. [Ipu1mnkoMm nprMeHe OBOT YjlaHa
EBponcku cyj 3a /py[cKa ImpaBa BOAH PavyyHa O MPaBUYHOCTH MOCTYyMHamwma y
wrpem cmucay. OTyzaa, y HEKMM cUTyanujama oBaj cya Hehe ncnurusaru
na v je moBpeleHa HeKa of, moceGHUX ofpenaba yiaHa 6 Koneenuuje, ako
YTBPZH [a je U30CTaia MPaBUYHOCT MOCTyMama npex gomahum cyroBnuma
(TomoBuh, 2016: 249). Y nmorneay mossa nprMeHe 4iaHa 6, 36or popmynanuje
TeKCTa OApesOH CMaTpa Ce Ja ce OBaj Y4JIaH OJHOCHU CaMo Ha rpalhaHcKonpaBHy
Y KPUBUYHOINpPaBHYy 06/acT. Ha 0Baj HAYMH Cy pa3auyuTe IMpaBHE rpaHe
OCTajie M3BaH 00JIaCTH 3aLITHTE OBOT YJIaHA, KAO LITO je C/Iy4aj ca MOPECKUM
MPaBOM MJIM LApUHCKUM nocTynkoMm ([Torosuh, 2016: 249).

Mapa ce onpenGe unana 6 KouBeHuuje 0 3alITUTH JbYACKHUX MTpaBa U
c71000/1a He O HOCe Ha TIOPECKU MTOCTYTaK, UHTEPECAHTAH je CIy4aj U3 CyICcKe
npakce EBporickor cyza 3a /pyacka npasa (Janowesuh nportus lIBeacke u
Bynuh mpotus [IBeacke)®. [TogHOCHOIIM TIpeCTaBKe CY TBPAIIH /Ia CY OMTH

43 European Court of Human Rights, First Section, Case of Janosevic v. Sweden, Aplication
no.34619/97, Judment, 23. july 2002; Case of Vastberga taxi aktiebolag and Vulic v.Sweden,
Aplication n0.36985/97, Judment, 23. july 2002
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JIMIIEeHY NpaBa o 4wiaHy 6 KoHBeHIMje 3aTO LITO je 0fiTyKa OpecKe yIpaBe
M3BpllIeHa Ipe JoHOollekha KoOHayHe ofAJyKe. Hajupe cy mogHenu mopeckoj
yIIPaBY 3aXTeB 3a Ofjlaratbe U3BPILIEA, aJIU je OH 0/i0HjeH y3 00pa3jioKeme
la HUCY UCIYHHEHH YCJIOBH IPOIMHCAHU 3aKOHOM, a MOTOM IOKPEHYJIH
nocrynak npes OKpy>XHUM ynpaBHUM cynoM y CTokxonmy. HakoH ykugama
MOPECKOT pellieka Of CTPaHe OBOT CyZa, IpeaMerT je BpaheH nopeckoj ynpasu
[la UCTIMTA fa ju je moTpe6HO 06e36eheme. Haume, mpema . 49 3akoHa o
HAIJIaTH MOpe3a OJjlarame je yCioBbeHo 06e30ehememM, ako ce U3 HEKOT
pasJiora MoKe NPETIOCTABUTH /la U3HOC 3a KOjU je TPa)KeHO OfJlarambe
usBpiuewa Hehe 6uTu ypenno miahen. [Torom je mopecka ynpasa yTBpauia
[ je IMXO0Ba IJIATe)XXHA CIIOCOOHOCT MO/JIOKHA CYMbH, U /1a TUME LITO HUCY
nmanu o6e3beherbe, He MCTyHaBajy yC/I0Be 3a ojjylarame U3Bpiiema. Kako je
CYZ MOTBPAYO OBO pellielhe MOPeCKOT OpraHa, MOAHOCHOL Y ITPe/ICTaBKe Cy ce
obparunu EBporickoMm cyny 3a JbyZcKa IpaBa ca TBPAEHOM Ja Ta OJJIyKa cyja
npeJjcTaB/ba NOoBpeAy 4iaHa 6 KonBeH1uje. 3aHMM/bMBA je KOHCTaTaluja
Cynay craBy 108 mpecyze y norseny Bpahamwa npBo6MTHOT MpaBHOT MOJIOXK3ja
y CIy4ajy ycreluHe )xasnbe. [IpeMa mBeckoM 3aKOHY, opecku o6Be3HUK he
MMaTH TpaBo Ha noBpahaj ,mpeBpeMeHo” (IIpe KOHAYHOCTH MOPECKOT AKTA)
HariaheHor U3Hoca U To ca KamaroM. Takolje, mouITo je y o0BoM ciy4ajy AoLIIO
[0 cTevaja 300r HeJOCTAaTKa UMOBHHE HAKOH MPUHYLHOT U3BpIIeHa OpecKe
o6aBe3se, Cyz je cTao Ha CTAaHOBHULITe Ja je Moryhe, He caMo MOAHETH 3aXTeB 3a
MOHABJ/bakbe CTEYAjHOT MOCTYIKA y KoMe he ce ofi1yKa 0 cTe4ajy YKUHYTH, HEro
¥Vl IOKPEHYTH MOCTYIAK IPOTHUB ApXKaBe 32 HaKHaAy pUHAHCHjCKOT TyOUTKA
IIPOY3POKOBaHY cTevadjeM. ,Mmnak, y cinyvyajeBUMa KajJla Cy 3Ha4ajHU U3HOCHU
6U/IM peAMeT U3BplIeka, HAKHaJa MOX/Aa Hehe HaIOKHAZWUTH NTOPECKOM
00Be3HUKY ryouTke. CHcTeM KOjU [03BO/baBa MPUHYHY HAIJIATy 3HATHUX
M3HOCA Iope3a IIpe Hero IITO ce IoHece CYACKa o yKa o obaBe3u muahama
opesa, CTOTa je OTBOPeH 32 KPUTHUKY U Tpebasio 6u aa Oy/ie mogBpruyT CTPOTroj
KOHTPO/IN.“ [IprMeHa cTaHZapAHUX TPaBUJIa, 1A ¥ 3aKOHCKUX MPETIOCTAaBKU
O MPOLIEHY MTOpe3a M HaIJIaTH Mope3a Npe KOHAYHOCTH MIOPECKOr YIIPaBHOT
aKTa MO)XKe Cce IPaBAaTH jakuM GUCKaTHUM HHTepecuMa gpkaBe. E¢ukacan
CHCTeM OIOpe3MBaka je BaykaH 3a GMHAHCHjCKe UHTepece Jp)KaBe alH ce
MOpa YCIIOCTaBUTH ITPaBUYHA paBHOTeXa u3Mely BaxHOCTH OHOra 1ITO je y
NHUTalby U IPaBa Ha of0paHy. ,YnoTpe6/beHa CpeCcTBa MOPajy GUTH CpasMepHa
JIETUTUMHOM LJMJby Koju ce xenu noctrhu® 4 Ca acnekTa ycrocraBbama Te

(https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60628%22]}; https://hudoc.echr.
coe.int/eng#{%22itemid%22:[%22001-5831%22]}).

44 Court in paragrapf108, Case of Janosevic v. Sweden,

45 Court in paragrapf106, Case of Janosevic v. Sweden,
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PaBHOTe)Xe 3aHUMJbHBO je U3/IBOjeHO MUILIJbelbe ABOjULle CyAuja.*® Y jenHOM
OJ, I UX HaBeJeHO je 1a ,y 6asmaHcupamwy u3dMely puHaAHCHjCKOT MHTepeca
JpXXaBe U IIpaBa Ha 0i0paHy He 61 Tpe6asIo /a ce MOLITYjy MHTepecH ip)KaBe
[0 Te Mepe /1a U3BpIlee IIOPecKOT YIPaBHOT aKTa Ipe kheroBe KOHAaYHOCTHU
MMa KapakTep caHKuHje. To ce MoXe eCUTH Kajia ce Toc/eule U3BpLIeHha
He MOTY IOHHMILITUTH WX KaJla je BUCMHA HamaheHor nsHoca takBa zma
M3a3uBa 0301/bHe GUHAHCHjCKe ITPobIeMe HJTH IIOPeCcKOor 0OBe3HHKa loBejie
o 6aHKpoOTa. Y

4. 3aKJ/py4aK

Y pany je aHa/NIM3MPAHO OJJIOKHO /I€jCTBO )XKasbe y yIpaBHOM M
(moce6HOM yTIpaBHOM) MOPECKOM MTOCTYTIKY, KO U YIIPABHO-CY/CKe TY)KOe Kao
MHCTPYMEHTH KOjMa CTpPaHKe HacToje Ja 3alliTUTE CBOja IpaBa U MHTEpece Of
He3aKOHHUTOT MOCTyNamwa ynpase. [losa3Ha Tesa je 6una fa je myHoha u cmucao
3aIITHTE KOja Ce T0 MMEHOBAaHUM MHCTPYMEHTHMA IPYy’Ka OUTHO yC/IOB/bEeHA
IHXOBUM OJLIOKHUM KalalMTeTUMa, OAHOCHO criocoOHo1hy fa mpuBpeMeHo
crpede (OAJI0Ke) M3BpLIEHe aKaTa IMPOTHUBY KOjUX C€ aKTHUBHUPAjy — A0
M3pHLaka KOHAYHe, OZHOCHO ITPAaBOCHAXKHE O TyKe 1o kuMa. Hecrmoco6HOCT
[la OJ1JI0XKe U3BPLIere aKaTa IIPOTHUB KOjHUX Ce U3jaBJbyjy — Y3POKOBAHA MakbKOM
OJLJIOXKHOT KaIaluTeTa, 030M/bHO JOBOAM y MUTAakbe CMHCAO 3alITHUTE Koja
ce 110 BMMa IIPYy)Ka, jep Ha IPAaKTUYHOM IIJIaHYy MOXXe JOBECTH JI0 Tora jia ce
M3BPLIM aKT KOju he HAaKHaZAHO OGUTH OLleEH Kao He3aKOHUT. KoHLIM3Huje
Ka3aHo, 3alITUTA ITOBOJOM JKasbe U TyXOe je Mpy>KeHa, OCIIOpaBaHU aKT
oTJlallleH He3aKOHUTHUM — aJI1 YjeTHO, M U3BPIIEeH! — ycjies HeIIOCTOjamka NTH
II0CTOjarba TUMUTHPAHOT OAJIOKHOT fejcTBa. Ca Apyre cTpaHe, norpeba 3a
HOpPMaJIHUM QyHKIOHHCAkEM yIIpaBe He J03B0/baBa allCOTYTHO IIPU3HAKE
aHanusupaHor gejcrBa. OTyza cey pajy HarallaBa HEONIXOAHOCT U3HAIAXKeha
ONTHMaJIHEe Mepe IMpeJMeTHOT MHCTUTYTA, Y3 MPeTHOCTaBKy aa he Ta mepa
IIpUMapHO 6UTH ofipeleHa: 1. IM/beBHMa KOjU ce TPaBHUM CPeJCTBIMA HaCToje
OCTBapHTH; 2. HAY€TMMa 1 LI/beBUMa OHMX (IIMPHUX) TOCTYTIAKa YHje Cy Ppase
IpejMeTHaA IIpPaBHA CpeJCTBa.

Y KOHayHMIIY, aHA/IW3a CIOpPOBeJeHA y pajy MOTBpAMUIA je Aa je
jaBHU WHTepec, Kao speciffica differenta ynpaBHo-mIpaBHOT 0gHOCA, GaKTOP
KOjU JOMHHAHTHO OOJIMKYje OJJIOXKHO ZejCTBO aHAa/TM3HUPAHUX MPABHUX
MHCTPyMeHaTa — Ha IJIaHy 3aKOHCKOT ypehuBama, anu U y nojeAMHaYHUM
c/y4yajeBUMa.

AyTOpH 3aK/by4yjy KaKo je OMIITHU IPaBHU PEXUM OJJIOXKHOT JiejcTBa
JKasibe y yImpaBHOM IOCTYNKY U TyX0Oe y ympaBHOM CIIOPY — y Hadeny

46 Concurring opinion of judge Thomassen; Partly dissenting opinion of judge Casadeval.l

47 Concurring opinion of judge Thomassen
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3aJ0Bo/baBajyhe HOPMaTHUBHO OG/IMKOBAH, Y3 IPUMepPEHO Bohewe padyHa
0 WHTErpajTHOCTH YIPaBHe U YIIPAaBHO-CYACKE 3aIUTUTE U IIU/beBa KOjU ce
y BbUMa HacToje ga octBape. [IpocTopa 3a yHanpehemwe unak nma. Pememe
KOje ce cMaTpa HeOAPXXUBHUM jeCcTe HellOCTOjale CYLUTHHCKe IPaBHe 3alUTHUTe
noBogoM oasnyke Cyzla o 3axTeBy 3a ofjarame. 3axTeB us 4. 49 3Y(C-a,
OJTOBOPHO TBPJ VMO, HE MOXKE Ce CMATPaTH e IOTBOPHUM ITPAaBHUM CPeJCTBOM
y CMHUC/Ty HajBUIIMX ZoMahuX ¥ HaJHALMOHATHUX TapaHLrja. Y U3HETOM
CMUCITY, LEHUMO [1a je LyT0 HajaB/bUBaHO yYBoleme JPyror cTerneHa ynpaBHOT
CYZACTBA, IPUJIMKA KOja ce HeM30CTaBHO MOPa UCKOPUCTHUTH 3a pa3MHULI/bakbe
o Moryhum HaunmHuMa yHanpelhema nmpaBHe 3alITHTe CTpaHKe y KOHTEKCTY
IIpaBUJIa O HaYe/IHO HEeCYCIIEH3MBHOM [i€jCTBY TY>K0Oe y YIIpaBHOM CIIODY.
HapouunTo y KOHCTe 1anuju ca reHepaHO HeCYCIeH3UBHUM [1ejCTBOM JKanbe
y IOPeCKOM IIOCTYIIKY. Y3 HOTIIYHO padyMeBake pa3jiora KojuMa Cy IoMeHyTa
pelllerba MHCIIUPHCAHA, JP)XXMMO Ia OHA HEOCIIOPHO yMamyjy Je/T0OTBOPHOCT
HaBeJeHUX MPABHUX CpPeZCTaBa, a THMe, KOHCEKBeHTHO, U MoryhHoctu
cTpaHKe fa ce 3amrTuTh. CTOra, 3aK/by4dyjeMo Aa 61 yBohere mpasa Ha xanoy
y yIipaBHOM criopy Moparo ga 6yge npaheno:

* o6aBe3HuM npezaBuhamem xanbe Ha ognyKy Cyza ZOHETY OBOLOM

3axTeBa 3a Ofi/Iararbe U3BPIIEeHA;

*  ¢Jopmupamem crnenujanuszoBanux Beha Cyza (3a mopecky u gpyre

yIpaBHe MaTepHje), Koja 61 o Iy4rBasIa Mo xanxb6ama Ha mpecyge
U OJlTyKe JOHeTe MOBOJOM 3aXTeBa 3a OJjlarame.

YKan6om kao pefloBHMM IpPaBHUM CPEeJCTBOM, IIOPECKHU OOBE3HUIU
no6ujajy 3aKOHUTOCT WJIM NMPABUJIHOCT MOPECKOT YIPaBHOT aKTa, pagu
3aIITHTE CBOjUX ITpaBa M MPaBHUX MHTepeca. [IponrcuBame HeCyCIIeH3UBHOT
ZejcTBa kanbe y MOPeCKOM MOCTYIIKY je pe3y/ITaT MHTeHLHje Aa ce epUuKaCHUM
CHCTEMOM OIope3uBarba 006e30ea1 3a1ITHTA GUCKATHUX HHTepeca Apxase. Ca
acreKTa MopecKor 06Be3HHMKA, OBAKBa JXa/10a KOMIUJIMKYje U OTeXKaBa HheroBy
npaBHy no3unrjy. On he 6uTH MprMoOpaH, yIIpKOC TOME IITO je 13jaBHo Kanoy,
Jla CIIYHH CBOjy MopecKy obaBe3y. Mo)e ce ZOrOOUTH Ja Ce, 0 OKOHYabY
MOCTYIIKA IO XKa/I0U, UCIIOCTAaBH /1A je HOOHMjaHO MOPEeCKO pellierhe He3aKOHNUTO
WY HempaBHJIHO. Y ToM cay4ajy he numatu npaBo Ha nospahaj niahenor
1opesa, ajIu ce IMOCTaB/ba MUTAMe JeJT0TBOPHOCTH )Kajibe Kao peloBHOT
MPaBHOT CPeACTBA YBeLEHOr Ca LM/beM OJjlarakha IMPaBHOT JejcTBa aKTa
KOjU ce BbUMe MobHja A0 JOHOLIeha KOHAYHEe OJJIyKe O 3aKOHUTOCTH HJIU
MPAaBUJIHOCTH TOT aKTa. /la 61 ce y6/1a)kno HeraTuBHU edeKaT OBaKBe kajoe,
Halll 3aKOHOJABAlL je Mponrcao MoryhHocT oflarama u3BplIemha MoOUjaHor
peliema.

YuHU ce fa je MHTEHLMja 3aKOHOAABLA OMJIa Ja yBeJe MoryhHocT
OJl1arama M3BpLIeka MOPECKOr YIIPAaBHOT aKTa MPOTHB KOra je u3jaB/beHa
)Kas16a 1o y30py Ha MHCTUTYT ofJj1arama fuahama nopeckor gyra. Mehytum,
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JOK je KOJi 0//Iararba U3BplLIera M0OHUjaHOT TOPeCKOT YIIPAaBHOT aKTa ofgpezaba
Bakeher 3akoHa Henpenu3Ha (HaBogehu za je 3a of1arare U3BpIIEHA TOT AKTA
HoTpeGHO /1a MOpecKu 0OBE3HMK y CBOM 3axTeBY JOKYMeHTYje fa he ycnen
TOTa MPEeTPIETH ,,3HATHY €KOHOMCKY IITETY"), KOJ OBOT APYrOr MHCTUTYTA,
IPBO ofpebGaMa 3aKOHa, a IOTOM U yPe00M, JeTa/bHO Cy pery/INCaHU YCIOBU
3a weroBy npumeHy. OTyza ocTaje HejaCHO 3aUITO 3aKOHO/ABAL, HUje GHO
NpeLM3aH U jacaH y popMynncamy KpUTEpPHjyMa 3a OfJjlarame MU3BpIIeHa
mo6GHjaHoT aKTa, TOTOTOBO nMajyhu y BUY /1a je mopecku 06Be3HUK MTPUMOPAH
Ja UCIyHU TOpecKy o6aBe3y MAaKO Ce jolI He 3HAa KOHAa4YHa ITpaBHA CyA0MHA
Tor aKkTa. HeraruBHu edexar HeCyCrlieH3UBHOCTH Kajibe, KOjU ce oriena y
OTe)XaBalby NPaBHe MO3UIMje MOPeCKOr 0OBe3HUKA, MOXKe Ce OTKJIOHUTHU
MpeLU3HUjUM GOpPYMYIHCabeM YCI0Ba 3a IPUMEHY OJLIOXKHOT JiejcTBa )Kanbe.
Kao perrere oBor npobema de lege ferenda ayTopu npejiaxKy nsjeHavyaBambe
IOPECKOT IM0JI0)Kaja OBOI MOPeCKOr 0OBE3HMKA Ca MOPECKUM TPETMaHOM
HopecKor 0OBe3HMKA KOjU je TIOZHEeO 3aXTeB 3a ofJjiarame 1iahamwa nopesa.
W3 passora mwrto nocieauie U3BplIema MOOUjaHOT pellelha Ipe Hberone
KOHAYHOCTHM MOT'y M3a3BaTH 030M/pHe pUHAHCHjCKe TTPObOIeMe MOPeCcKuxX
00Be3HMKaA, ONpaBJaHa je MpUMeHa OAJlarara U3BpLIEHA TOT pellema y
c/Iy4ajeBMMa KaJla BUCHHA MOPECKOT Ayra npeja3u ogpelheHe mponucane
n3Hoce. [IprMeHa CyCIIeH3UBHOCTHU TMOpeCKe Kanbe MOXKe ce YCJIOBUTH, 110
y30py Ha ojJarame muahama nopeckor gyra, BUCMHOM IOPECKOT Ayra Koja
npeJjasy MPOMUCaHu TUMUT (Kog, PUBUUYKHUX LA TIOTPEGHO je 1 MOPeCcKH
oyT mpenasu 10% onope30BaHUX TOAULIHFUX TTPUX0AA, OLHOCHO, 5% yKYITHOT
rOAVLIbEr MPUXO0/A 3a TPey3eTHUKE U MaJia MPaBHA uiia U 5% oj 00pTHUX
Cpe/cTaBa MCKa3aHMX y MociebeM GUHAHCHjCKOM U3BEIITAjy 3a Cpefiba U
BeJTMKa mpaBHa nutia). Takohe, maBate cpemcraBa 06e36ehersa, Koja He MOTY
6UTHU Matba OJ, BUCHHE IyTOBAaHOT NI0pe3a, IPeCTaB/ba, 10 MULIJbEHY ayTOPa,
noTpeOHY rapaHiujy Aa MOpeCcKru 0OBe3HHUIIM U3jaBIbyjy )Kan0y U3 pa3iora uTo
UM je TUM MMOOGHjaHUM MOPECKUM pelliereM MoBpeljeHO TpaBo UK MPaBHU
WHTepec, a He ca LiM/beM HeOCHOBAHOr OfJlarama riahama nopeckor gyra
yTBpheHOT TUM peLieheM.
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SUSPENSIVE EFFECT OF AN APPEAL IN
ADMINISTRATIVE AND TAX PROCEEDINGS

Summary

In this paper, the authors analyze the suspensive effect of an appeal in
the course of resolving an administrative matter, and the suspensive effect of an
appeal as a regular legal remedy in a tax administrative procedure. In addition
to the analysis of the suspensive effect of an appeal in administrative procedure,
the authors examine the suspensive effect of a complaint in an administrative
dispute, starting from the fact that the procedure for resolving an administrative
matter, in practice, often does not end before the administrative authorities in the
original administrative procedure. Rather, the procedure upon appeal continues
before the court, thus integrating the systemically connected resolution of the
administrative matter within the administrative-judicial procedure. As a rule, an
appeal as a regular legal remedy in a tax proceeding does not have a suspensive
effect. The reason for this is the protection of the financial interest of the state,
given that taxes and other duties for financing public needs are determined in
tax proceedings. Considering that an appeal as a regular legal remedy in a legal
proceeding was introduced with the aim of protecting legality and the rights of
the parties, there is an impression that the need for efficiency of the fiscal system
takes precedence over these goals. In this paper, the authors aim to address several
tasks: 1) to establish whether the current form of the suspensive effect of an appeal
in administrative or tax procedure contributes to the effectiveness of the aforesaid
legal remedy; 2) to assess the quality of the legal regulation of the suspensive effect
of a complaint in an administrative dispute proceeding; and 3) to offer solutions
to these issues de lege ferenda based on the obtained research results.

Keywords: appeal, suspensive effect, administrative procedure, tax pro-
cedure, complaint in administrative proceedings.
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1. YBOJ,

Y Tparamy 3a yHanpehewem eprkacHOCTH M OfiHOCA Ca 3ajeHULIOM
MOJIMIjCKe OpraHM3alllje MOYeTKOM 21. BeKa MMILJIEMEHTHPAjy Y CBOj
pax caBpemeHe TexHosnoruje. CaBpeMeHe TexXHOJIOTHje Topes ymorpebe
y KOMepLujajiiHe CBpxe A0OWjajy CBOjy HaMeHy U y Pajy MOJIHULUjCKHUX
opranusanuja. HayyHa u TexHu4ka gocturuyha owmoryhuma cy
MMHHUjATypHU3aLHjy CABPEMEHUX TEXHOJIOTHja ca BUCOKUM nepdopMaHcama.
Munujatypusanuja ypehaja 3a ayguo-Buzmeo cHuMama M3HeApHUIIA je Ha
TP)XXHUILLITE U MUHUjaTypHe MOOHMTHE KaMepe KOoje ce MOT'y TOCTaBUTH Ha ofehy
VT [leTOBe TeJla ca LjijbeM JOKyMeHTOBama ogpehennx gorahaja.

MoryhHocT cHMMamwa MOMULIMjCKOT MOCTYTaka paju MpeBeHnpama
HE3aKOHHUTOCTU TOJIHIHAjCKUX CIY)XOEHHKA M APYLITBEHO HEIOXKEe/bHOT
nmoHauamwa rpahana HajBuiLe je yTHIaa HA TO3UTHUBHY O JIYKY MOTUTHYKOT
Y IO MjcKoT pyKoBoacTBa y Cjegumenum Amepudkum Jlp>kaBama (y gabem
texkcty CAJl) u Ap)xaBama EBporicke yHMje 0 MMITIEMEHTAL M MUHHJATy PHUX
Kamepa y pag nonuiuje. OcHoBHa GyHKIIMja U CBpXa yrmoTpebe KaMmepa Koje ce
MOT'y IOCTaBUTH Ha YHUPOPMY MOTHULHjCKUX CIy)KOeHUKa (y fa/beM TeKCTy
KaMepe) yCMepeHa je Ha CHUMatbe OJHOCHO JOKYMEHTOBamwe WHTepPaKIuje
U MOCTYMamwa MOJIULUjCKUX CMy)X6eHHUKa npema rpahanuma’. CHUMamweM
MOJTMIIVjCKOT MIOCTYTaka KaMepe Tpeba MPeBeHTUBHO /ja YTUYY Ha MOJIULUjCKe
cny)xOeHMKe, y TPUAPIKaBakby 3aKOHA U ITpaBHJIa MOCTYIamka, U Ha rpabanxe,
y IpHUJp)KaBamy NIPaBMa ¥ HOPMU NIPUXBAT/bHUBOT JAPYLITBEHOr NOHAIIAkba
(White, 2014: 35).

Ynorpe6a xaMmepa y pajy noauiuje Tpeba Ja MMa CBOje OCHOBeE Y
oapenbama 3akona. OcHoBH 3a ynmorpely Kamepa Tpeba ma Oyay jacHU U
KOHKPETHH, U3 KOjUX Ce MO)XXe HECYMIbUBO 3aK/byYUTH IIPABO MOJTULIHUjCKUX
cny)XOeHHKa Ha BUXOBY NMpUMeHY, 6e3 MoryhHoCTH OMJIO0 KaKBUX gujieMa
Y Pa3/IMYMTHUX TyMademwa. [IpaBHa perysarusa o ynorpe6u kamepa 360r
MoryhHOCTH NpUKyIUbakka OCET/BMBUX IIOJATAKa O JIUYHOCTH Tpeba
Ja oOyxBaTH M 3aLUTHUTY NpaBa Ha NMPHUBATHOCT y4YeCHHUKa y porabajy,
orpaHHYermeM ynoTpebe Kamepa y ogpeljeHUM MOCTyNambuMa ¥ OrpaHUYeheM
npaBa MpucTyna napopMaiujama of jaBHOT 3Havaja 3a crenuduyne gorahaje.

[Monuuuja Cpbuje y centeMOpy 2023. FOAMHE OTIIOYEJIA je MUIOT MPOjeKaT
ynoTpebe KaMmepa pajM carjefiaBama ONPABJAHOCTH HMIJIEMEHTAalje
y HOJULMjCKA CUCTeM. YIIPAaBO M3 OBOI pasJora, LiM/b pajia yCMepeH je
Ha carsieflaBarbe M aHA/IM3y pellera O OCHOBaMa ynorpebe Kamepa y
KOMTIapaTUBHOM 3aKOHO/IaBCTBY I0OjeIMHUX eBPOIICKHX A P)KaBa M OCTBapeHe

1 Bugerwu Buute: (Kearns, 2015:1-19; Ariel, Farrar & Sutherland, 2015: 3-11; Coudert, Butin
& Le Métayer, 2015: 749-755; Hansen & Backman, 2021: 327-331; Lehmann, 2017: 28-32;
Meyer, 2020).
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3amtute npuBatHocTH y CA/I2. Takolhe, uusb paza je carnesaBarbe v aHaInu3a
OCHOBA 3a ynoTpely Kamepa y 3akoHy o nonuuuj (y gamsem tekcry 30IT)
panu npejjarama ogpeheHrux HOpMaTUBHUX pellerba.

2. YnorpeGa kamepa y mojezuHUM gp)xaBama EBporncke yHuje

[IpBa pasmaTpama O mpaBy Ha ymoTpedy Kamepa y €BPOICKHM
Jp)KaBaMa I10jaBJbyjy ce y MUIOT $pa3aMa MJIU TOYETHUM MEePUOAMA BUXOBe
nMmIUieMeHTanuje. [loueTHa pasmaTpamwa ofHOCHIIA Cy ce HA MoryhHoct
IpYMeHe 3aKOHCKOT OCHOBA 3a Haj30p ojpeheHux jaBHux Mecra myrem
CHUCTeMa 3a BHUJE0-HaJA30p, KAa0 OCHOBA 3a ynoTpeby Kamepa. Meljyytum,
ynorpeba Kamepa MMa U Apyre MoryhHoCTH of, cHcTeMa 33 BUJEO0-HAA30P.
Kamepe npezcTaBpajy MOOMIHH BUAEO-HAA30P jep CHUMAjy HemocpeaHO
OKpy)keme W gporabaje y Kojuma TOCTYMajy MOMHLUjCKU CAYXOEHUIIU.
Aypuvo 1 BUZeo cHuMamweM rpahaHa ynmorpebom Kamepa 3agupe ce y bUX0Ba
OCHOBHa ITpaBa. Yrnorpebom kamepa oapehenu norahaj ce camo He mocmarpa.
YMecTo TOra, OH ce CHUMA, OJHOCHO ayJHo U BUJeo JoKyMeHTyje. [Iponucu
0 ymoTrpe6u cucTema 3a BUJEO0-Ha/30p He MOKPHUBAjy YMTaB HU3 MOTYhHX
cueHapuja ynorpebe KaMepa, Kao LITO Cy NpOBepe UIEeHTUTETa, 00aB/batbe
MaTPOJIHE Je/IATHOCTH, OIILTe OTlaCHe CUTYaluje U APyro. YIpaBo U3 OBUX
pasJiora, Kao u 36or o6pajie moAaTaka o TUYHOCTH, TIOTULHjCKe OpraHu3aLHje
ca ynorpe6oM KaMepa yHeJie Cy HOBUHe y CBOje 3aKOHe, HopMHUpajyhu ocHoBe
3a wrxoBy ynorpeby (Martini, Nink & Wenzel, 2016: 5-9).

Hexkonuko ¢enepannux jesununa y Hemaukoj mameHoM mpomnuca
MpaBHO cy JedrHucanse ocHOBe 3a ynoTpeby kamepa. Mamelhy demepannmx
jenuHMIA TIocTOje ofpelheHe pasivke y ocHoBama ynorpebe kamepa. Cse
denepanHe jefuHULE Y 3aKOHUMaA cy JeduHucaie ynorpeby Kamepa camo
Ha jaBHUM MecTuMa. Tako monuuujcku cnyxo6eHunu y baBapckoj (Bayern)
MOTY yroTpe6/baBaTy KaMepe CaMO aKO IMOCTOje OCHOBU CYMIbe 3 U3BpILIeHhe
KPUBUYHHUX JiejIa UK TIPeKpIiaja TOKoM jaBHuX gorahaja. Y Bpemeny (Bre-
men) MOJULMjCKUA CTY>XOEHULM MOT'Y YIIOTpeG/baBaTH KaMepe Pajiu CBoje
3awrure, 10K y Xam6ypry (Hamburg), Xeceny (Hessen), Capnaugy (Saarland)
u Cakconuju (Sachsen) TO MOTy YMHUTH M PAJIH CBOje 3AIUTUTE U 3AIUTHUTE
gpyrux nuna. [lopes oBor ocHOBa, y XamMOypry ce Kamepe MOT'y KOPUCTUTH U
pajy JOKYMEHTOBaba KPUBUYHHUX Jie/1a ¥ MPeKpllaja Ha jaBHUM MeCTHMA U
porahajuma (Martini, Nink & Wenzel, 2016: 5-9).

2 360r pasnuka udMely aHI/10CaKCOHCKOT M €BpPOIICKOT MPABHOI CHUCTEMA y Pajy Cy
pasMaTpaHU OCHOBH 3a ynoTpeby KaMepa caZp)XaHU y 3aKOHOZABCTBHUMA IOjeJTUHUX
eBPOICKUX Ap)KaBa. HauuH 3aurTure npuBaTHOCTH rpahaHa, yueCHUKA Y TOMHULUjCKUM
nHTepBeHnjama y CA/l nmpezacTaBspa mpumMep Lo6pOT pelierba, 360T Yera je npeicTaB/beH
Y paAy.

3 ,Cnyx6enu rinacauk PC”, 6p. 6/16, 24/18 u 87/18.
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AycTpHjcKMM caBe3HMM 3aKOHOM ITPaBHO je ypehena ynorpe6a kamepa
O/l CTPaHe MOJTULNjCKUX CayK0eHuKa. [Tonuuujcku cny)XOeHUIU y CKIaAy ca
OCHOBaMa npeBueHNM CaBe3HUM 3aKOHOM MOT'Y KOPUCTHTH KaMepe CaMo aKo
mocToju BepoBaTHoha yrpokaBamwa XUBOTa, 6e36e JHOCTH J/bYA Y U UMOBHHE HA
jaBHUM MecTHMa U goralajuma ca ydeurhem rmpegcTaBHUKA CTPAHUX APXKaBa,
mehyHapogHux opranusanuja uau apyrux cybjekata melyHapogHor mpasa
KojuMa je moTpebHa noce6Ha 3amruTta (Lehmann, 2017: 29).

KanTonwu y [1IBajiiapckoj €y Ha pa3HYUTE HAYMHE YPEIUITH yIOTpeoy
KaMepa. 3aKOHCKUM pellehruMa KaHTOHH Cy JepHUHUCAIN TPAaBO Ha ynoTpely
KaMepa Koje je yckiaaheHo ca ycTaBOM M 3aKOHOM O 3aLUTHUTH MOJATAKA O
nnyHocTH. [lojeaynu kanToHM y IlIBajiiapckoj Kao ocHOB 3a ynoTpelby Kamepa
puMemyjy oapenbde 3aKOHa KOjuMa je HOpMHUpaHa yroTpeba ypehaja 3a ayauo
Y BUJIe0 CHUMabe, OHOCHO JOKyMeHTOBame gorahaja Ha jaBHUM MecTHMa.
[Tpumepu 3a ymoTpeby Kamepa IyTeM OCHOBA 3a ynoTpeby ypehaja 3a ayauo
Y BH/Ie0 CHMMatha HOPMATUBHA Cy pellerba y KaHToHUMa ['napyc (Glarus) u
JlyuepH (Luzern). Y xanToHy ['1apyc monunuja Moxe, y LHJ/by OAPXKaBama
jaBHOT peJia, cripevaBaha U OTKPUBakha KPUBUYHHUX Jesia U 3aiuTure rpahana,
HaJ3UPATHU jaBHA MeCTa ayAuo u Buzeo ypehajuma momohy kojux ce rpahanu
Mory u ugeHtudukosaru. [lonunuja y kautony JlyuepH Mo)Xe KOPUCTUTH
MobuiHe ypehaje 3a aysuo v BUeO CHUMarba Ha jJaBHUM MECTHMA, Y CBPXY
CIpevaBara KPUBUYHHUX Jie1a U MPOHA/Ia)Keha U3BPLIMJIalla KPUBUYHUX JIeJ1a,
Kao u paau 06e3behema cioprckux norahaja u gpyrux gorahaja ca mosehanum
pusukom (Mohler, 2018: 4-6).

CynpoTHO BHMa, NMOCTOje KAaHTOHU KOjU CYy Y CBOjUM 3aKOHHMMa
JedUHMCATN KOHKPETHHUje OCHOBe 3a ynoTrpely KamMepa. 3aKOH O MOJULUjU
kanToHa Hojumaten (Neuenburg) omoryhasa nonuuuju ga us 6e36e HOCHUX
pasJiora CUCTeMHUMa 3a ayJHO0 M BHZEO HaZ30pP OIPEMH: a) YHYTPAIIHOCT U
OKOJIMHY CBOjuX 00jeKaTta; 6) cao6pahajHy HHPPaCTPYKTYPY; 1) MOTUIHAjCKE
cnyx6eHurke u Bozuia. [Mlonuuuja y kautony Tuunno (Tessin) MoXke ayauo
U BUJ€0 CHUMATH, OJHOCHO JOKyYMeHTOBaTu gorabhaje, kopuctehu ¢pukche
1 MobuHe TexHUuKe ypehaje koju omoryhaBajy ugentudukanujy nuua y
LIMJby OCTBapHBama 6e30eJHOCTH, OAp)KaBama jaBHOT pejia, cIpevyaBarma U
OTKpHUBarba KPUBUYHUX Je/a, TpeKpiuaja u ob6e3behemwe xnBora rpalhana u
BUX0Be UMOoBHHe. Takole, MOMULIMjCKU CTy)KOEHUIIM MOT'Y KOPUCTUTH KaMepe
y peanusaluju MOJULUjCKUX UHTEPBEHIIMjA KaJa MOCTOjU OMACHOCT II0
BUXOBY 6e36eJHOCT U 6e36eJHOCT ApyTuX nuia. Kamepe y oBUM ciydajeBuMa
Tpeba ma Gyay /1aKo Mpeno3HAT/bUBe U 00ejle)xeHe Ha oAroBapajyhu HauuH
(Mohler, 2018: 4-6).

[Monuuuja CroBeHMje MOXe y LM/bY 3aKOHUTOT HaJ30pa 06aB/bamka
MOULHjCKUX oOBnalrhewa ymoTrpe6/paBaTH TeXHUYKA CpefcTBA 3a
¢doTorpaducame u ayauo u BUAeo cHUMamwa. Ha camom noveTky ynorpebe
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ypebaja3aayro v Bueo cHUMatba NOJTUIUjCKHY CTy)KOeHUK Tpeba a o6aBecTH
MPUCYTHA JIMLA Aa Ce MOCTYMaK CHUMA. Y C/Iy4ajy Ja okonHocTH porahaja
He omoryhaBajy oOaBelITaBame MPUCYTHUX JIMLA, BBUXOBO 0OaBelLITaBambe
o6aBuhe ce kaza To 6yze moryhe. Ynorpe6a TeXHUUYKHX CpeCTaBa O HOCHO
KaMepa 3a JJOKyMeHTOBame paja noaunuje CroBeHuje HYUje orpaHUYeHa cCaMo
Ha jaBHa MecTa*.

Henocpeano npenpseynorpe6e kamepay [Tonuuuju XpBaTcke o6aB/beHe
Cy M3MeHe U IoNYHe Y 3aKOHY O IMOJTULUjCKUM ITOCIOBMMA U oBlacTuMa. OBUM
M3MeHaMa CTBOPEeHe Cy 3aKOHCKe IIPeTIIOCTaBKe 3a yrnorpeby kamepa (Borovec
& Balgac¢, 2016:197). Y cknagy ca periereM 13 3aKOHQ, TIOTHIHja je oB1aurheHa
Ja PaAivl HaZi30pa 3aKOHUTOCTH MOCTYTakha MOMTUIUjCKUX CTy)XOeHHUKa ayAHo
Y BUJEO0, UM Ha JPYTH HAaYWH, CHUMHU 00aB/batbe MOMTULHjCKUX ITOCI0BA U
IpUMeHY MOMUIUjCKUX oBlaurhema oarosapajyhum rexunukum ypehajuma
Y Ha MeCTHMa Koja HuUcy jaBHa. O ynorpe6u TexHuukux ypehaja 3a ayauo u
BUZeO0 cHUMama rpahanu Tpeba ga 6ysy o6aBeuITeHHS.

[Tonuuujcke opranusaunuje y Hemaukoj, Ayctpuju u llBajuapckoj
KaMepe Mory ynorpe6/paBaTi CaMO Ha jaBHUM MeCTHMa U y CBPXY 00aB/bama
KOHKPDETHHUX 3aKOHOM JAepUHHCAHUX MOJHULHUjCKUX MOCioBa. M3ysetak
IIpe/ICTaB/bajy pellleha CaZipyKaHa Y 3akoHoAaBcTBy CioBeHUje 1 XpBaTCKe,
IpeMa KOMe ce KaMepe MOTy yroTpe6/baBaT He pajy 00aB/barba KOHKPETHUX
HMOJIMLIMJCKUX TI0C/IOBA, HErO paju o0OaB/hbaka YHYTpAlIlber HazA3opa
OJHOCHO KOHTPOJIE 3aKOHUTOCTU Paja MOJULUJCKUX CITY)KOeHHKa M Ha
MeCTHMa Koja HUCY jaBHA. Pa3nuymura npaBHa pellerma 0 ynorpebu Kamepa
omoryhaBajy MouIUjCKUM CTY>KO0eHUIMMA Ja Y CBOM pajy ynoTpebbaBajy
KaMepe MOKYyLIaBajyhu fa y3 BUXOBY OMOh ocTBape 1jusbeBe 360Tr KOjUX Cy
MMIIJIEMEHTHUPAHE Y MOTULHjCKU CUCTEM.

3. Ynmorpe6Ga KaMepa 1 3alITUTAa IPUBATHOCTH
y Gjeauwenum Amepuukum /Ip>xkaBama

[TpuBaTHOCT [aHac, 3axBa/byjyhW TEXHONOIIKMM HWHOBAILIMjaMa,
MOXXe OMTH yrpO)XXeHa Ha CBaKOM MeCTy U y cBako Bpeme. MHpopmarrioHe
TEXHOJIOTHje HallpaB/be€He Cy TAaKo /a 6e3 063Mpa HAa HUXOBY NMPUMapHY
HaMeHY, UICTOBpeMeHO QYHKIIMOHHULITY Ka0 TEXHOJIOTHje HaZ30pa U KOHTPOJIE,
y3 moryhHoOCT yrpoxaBamwa npuBatHocTH rpahana. [IpaBo Ha nmpuBaTHOCT

4 Buperw uiaH 114 3aKOHA O MOJIMLMJCKUM 3aJalMa U OBJIalhembUMa,
http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAKO63. [TpeyseTo 13. 09. 2023.

5 BPIILeTPI YJ/1aH 3a 3aKoHa 0 HO]'[I/II.LI/I]CKI/IM HOC]IOBI/IMa u OBJ'[aCTI/IMa

09.2023.
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CYILITUHCKMU Ce CaCTOju U3 IIpaBa NojeHIIa Jd YKUBU Ca MUHUMYMOM YTHIIdja
ca crpase (Crenanosuh, 2020: 9-12).

CHuMame MOTUIHjCKOT MOCTyTama KaMmepamMa U MOoryhHOCT jaBHOT
00jaB/pBakba CHUMaKa ca IpeBHlIe M0JaTaKa O MPUBATHOCTH JIMIIA MOXe Ja
npe/cTaB/ba HeckIa g u3Melhy ABe cynporcraB/beHe IeMOKpATCKe BPeJHOCTH,
IIPUBATHOCTHU M TPAHCIAPEHTHOCTHU. Y HECKJIaZy OBUX BPeJHOCTH MOXe ce
MIOCTaBUTHU MUTake O LIeHU TpaXkera momohu of monuuje. OBa ueHa He 6u
Tpebasio 1a mpecTaB/ba MOTYRHOCT Ja HEKY O/ HajGOTHY] X M HAjUHTUMHUjUX
TPEHYyTaKa y JXKMUBOTY 0co0e, CHUM/beHU KaMepaMa, Gyay jaBHo goctynuu (Lin,
2015: 350-352).

NmMnnemeHTanuja kaMmepa y nonunujcke opranusanuje CA/l moxkpenyna
je onpehena nutamwa. Mely wuma cy ce usgBojuia ABa nuTama yCMepeHa Ha
3alUTUTY MPUBATHOCTU nuLia. [IpBoO nmuTame, OLHOCUIIO Ce Ha OrpaHUYebe
ynoTpebe kamepa y oapehenum moralajuma, nok je apyro nutame G0
yCcMepeHO Ha OrpaHHYere MpaBa MpUcTyna uHbopMaljama of, jaBHOT
3Hayaja.

3.1. Ozcpanuyere ynompebe kamepa padu
3awmume npueamHoCcmMu auya

CHHUMamweM MOJIMIMjCKUX IOCTYNamka ynorpebom Kamepa nosehasajy
ce Opure ¥ MHTepecoBama 3a 3aIUTUTY npuBaTHOocTU rpahana (Lippert &
Newell, 2016: 113, 114). YmpaBo u3 TOr passiora y MoYeTHUM IePHUOAHUMA
UMIJIEMeHTalldje, TMOJUIHjCKe yIpaBe y mojeAnHuUM papxaBama CA[l
Mpornucaze Cy MpaBUida O ymoTpebu Kamepa. Y [OHETHUM MpPaBUIMMaA
Habpojauu cy gorahaju n mecrta Koja Tpeba vnu He Tpeba CHUMATH, YUMe
je ycmocTaB/beHa paBHOTEXA M3Mel)y TPaHCIAPEHTHOCTH U NPHUBATHOCTH.
3abpameHa je ynorpeba KaMepa y ToaJIeTUMA U JPYIrUM MeCTHMa I'/ie IOCTOjU
Pa3yMHO OYeKHBame MPUBATHOCTH (HIP. 34PABCTBEHE YCTAHOBE U CIMYHO),
3aTUM CHUMake MHTUMHUX /IeT0BA TeJla U SpyruX MHTUMHUX JeTasba. Takohe,
3a6pameHO je CHUMabe Pa3roBopa ca CBeJOLMMa, )XPTBAMa Ka/ja OHHU 3aXTeBajy
[la ce BbUXOBA MHTepaKLMja He CHUMA, CHUMame pasroBopa ca capagHuIuMa
v “HPOPMATOPUMA, CHUMakhe Pa3roBopa ca MOMHUIIUjCKUM CTy)XOeHnIMMa
Ha 33/laljMMa, pasroBopa O NOJUIUjCKOj TAKTHULY U APYIrUM aKTUBHOCTHMA
ca KoJIeraMa 1 IMpeTrnoCcTaB/beHUM MONTHUIHjCKUM cyk6enunuma (Fan, 2016:
44-402).

[lojenune gpxaBe y CA/l HaKOH MMILIeMeHTAallMje KaMepa YUUHUIIe
Cy KOpakK BHIlle U JIOHeJle 3aKOHe Yy KojuMa je gedpuHucaHa ymnorpebda
KaMmepa. Y 3aKOHHMMA ce BOAWJIO payyHa O IOCTOjaly paBHOTeXe u3Mely
TPAaHCIIAPEHTHOCTH U NPUBATHOCTHU. [loGap nprMep HOPMATUBHOT ypehemwa
ynorpebe kamepa npejcrasba 3akoH CaBesHe apxase Mnunowc (Illinois).
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3aKoHOM je ycriocTaB/beH 6aiaHc u3mel)y TpaHCIIaPeHTHOCTH U TPHUBATHOCTH
U Y BbeMYy CY HaBeJleHa KOHKPeTHA MOMUIHMjCKa MOCTynamwa U gorahaju koje
HOTMIHjCKH CTy)X6eHUI M Tpeba uau He Tpeba fa cHuMajy (Fan, 2016: 417).

3akoH ManHomMca Hamae MOMULUJCKUM CIY>XOeHUIUMA /1a CHUMAjY
MOCTyTMama Mo MO3MBMMa MU 3axTeBUMa rpahaHa, cBaKy MHTEpPaKIH]Y,
CYCpeT UM aKTUBHOCT y Be3H ca CripoBoljereM 3aK0Ha. 3aKOH TaKohe cafipxu
ojpexnbe o 06aBe3HOM MCK/byUMBalby KaMepa Paiu 3aLUITHUTE IIPUBATHOCTH Y
CJIy4ajy KaJa )XpTBa KPUBUYHOT JlejIa 3aXTeBa Jja ce KaMepa UCKJ/bY4H, OCUM
Kaza je To HempaKTU4YHO uan Hemoryhe, ma he 3axTeB 6uTH CHUMIbEH; Kaja
CBeJJOK KPUBHUYHOT Jiesia UK rpahaHuH Koju Xenu Aa MpHjaBU KPUBHUYHO
JleJIo 3aXTeBa Ja ce KamMepa MCKJ/by4YH, OCHM KaJia je TO HelIPaKTUYHO WU
nemoryhe, ma he 3axTeB 6UTH CHUMIbEH; Ka/ja OMUIIV]CKU CTY)KOEHHUK 00aB/ba
pasroBop ca MOBEP/HUBUM CapagHUKOM unu uHpopmaropom. Opf mpasuia
3a 00aBe3HO MCKJ/byYHBake KaMepa IOCTOjU U3Yy3eTaK KOjH ce OJHOCHU Ha
MOCTOjalbe pa3yMHe CyMbe Jia je XPTBa, CBeJJOK UJIU ITOBep/bUBU CapaJHUK
WM UHPOPMATOP Y HOCTYIKY U3BPIIeHha KPUBUYHOT Jie/1a UJIU je TaKBO JeJI0
yuunuo (Fan, 2016: 417-419).

CHUMakbe NojeJMHUX OCEeT/BUBUX Aoralhaja v irxoBo jaBHO 06jaB/bHBaIbE
MOXKe HeKa/ja yrPO3UTH IPUBAaTHOCT IMLA. Y IUJ/by 3aIUTUTE IPUBATHOCTH JTULIA
npxaBe y CAJl noHese cy mpomuce y Kojuma je fepuHUCaH HA4UH ynoTpebe
KaMepa, y3 Habpajamwe gorahaja koje Tpeba vu He Tpeba CHUMATH KaMepaMa.
OrpaHuuemwe CHUMama NojeAMHUX forahaja npeacTaB/pa HAYKMH 3a 3aLITUTY
MPUBATHOCTH JIUI]A U YCIIOCTaB/bathe PABHOTEXe U3Mel)y TpaHCapeHTHOCTH
paZia MOMLMjCKUX OPraHMU3aLiMja U 3aLITUTE MPUBATHOCTH, TOCEGHO )XPTaBa
U cBefloka gorabaja.

3.2. Ozpanuuere npaea Ha npucmyn
uHopmayujama o0 jaenoez 3Hauaja

3akoHu o ciaobozuuM mHPopmanujama y CAJl omoryhasanu cy
MO HOCHOLMMA 3aXTeBa Aa pajy OCTBApHBalha TPAHCIAPEHTHOCTH paja
JIP)KaBHUX MHCTUTYLHja, 6e3 moceOGHOr 06pasiokema, MPUCTYIe U AOOUjY
Komujy cHuMKa gorahaja monuuujckor mocrynama. Tako cy monumujcka
MOCTYyIara Bp/iIo OP30 HAaKOH MUMILJIEMEHTAlMje KaMepa IpHKa3HBaHa Ha
JyTjy6 KaHanuma u ApymTBeHHM Mpexkama. Ca MmojaBoM NMPBHUX 3aXTeBa
3a jaBHY JOCTYITHOCT 1 00OjaB/bUBamke CHUMAaKa CauMIbeHNX KaMepaMa Ha
JyTjy6 KaHanvMMa M APyIITBEHHM MpeXkama Iodesa Cy M pa3Marparma o
3aIUITUTH NPUBATHOCTH JIMLA. Y KOjOj MEPH U Ha KOjU HauMH he ce cHUMIU
Ca KamMepa YYMHUTH jaBHO AOCTYIHUM, Y BETMKOj MepU 3aBUCH OJ, PeTyIaTHUBe
y AP>XaBHUM 3aKOHOJABCTBMMA U CTelleHa 3aMHTepecoBaHOCTHU rpahana u
jaBHOCTH /ia BpIlle MPUTHUCAK Ha MouIujcKke opranusanuje (Fan, 2016: 412).
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HpxaBe y CA/l cy Ha pa3/uyuTe HAaUMHe ypeane oIcer mojaTraka
KOjU Ce MOry YYMHHUTHU jaBHO mocTynmHuUM. Takohe, cBaka apxaBa muma
M3y3eTKe KOju YMHe OCHOB 3a 3abpaHy NpHUCTya U 06jaBbuBama ogpehenux
MoJaTaKa CaipXKaHuX y jaBHUM eBuzgeHnujama (Joh, 2016:13-135). Y ckopo
cBuM gpxkaBaMa y CA/l, mpeMa 3aKOHMMaA O jaBHUM eBUJeHIIHjaMa, CHUMIIU
ca Kamepa TPeTHPAHU Cy Kao jaBHH 3aIMCH M KA0 TAaKBH OHW/IN Cy jaBHO
moctynHu. M3yserak of jaBHOT 06jaB/bHBarbha OJHOCHO ce Ha HHOpMaLHje
o norahajuma urje 61 OTKpHUBaH€ MOTJIO /Ia: OMETE WJIH YI'PO3U MCTPary Koja je
Y TOKY; Ipe/ICTaB/ba HEONPABAAHM Hala/J, Ha IPUBATHOCT; OTKPHje UAEHTUTET
ITOBEep/bUBOT M3BOpA U MOBEpPJ/bHBE IMOfATKe, OTKPHje MofATKe 0 TAKTHUKaMa
crpoBohema 3aKOHA MM Jpyre CMepHHIIE 3a HEeroBO CIpoBolere; OTKpHje
ITOZaTKe O KPUBUYHOM TOMERY Y CTYy4ajy KaJla TAKBO OTKPUBambe IoZaTaKa
JOBOZAY JI0 OTIACHOCTH OJ] 3300MJIa)Keha 3aKOHA; 030MJBHO 1a YTPO3U )KUBOT
vau 6e36eJHOCT HEKOT JIUIA MU [ja HAaHeCe BeTUKY IITeTy OUJI0 KOjoj ocobu
(Kampfe, 2015: 1169-1175).

Y pemaBawy Heck1aza usMelyy cro6omaHor nmpucryna nojganyuma ms
jaBHUX eBHUEHIIMja U 3aIITUTE IPUBATHOCTHU yCIefuie Cy GpojHe MHULIUjaTHBe
wurpom CA/J] 3a u3aMeHy 3aKoHa o c106041 HPOPMaLja, pajy 3alITUTE IPaBa
Ha npuBaTHOCT. [lonunujcke opraHu3anyje y Luby 3alITUTE IPUBATHOCTH
JINLIa CHUMJ/beHUX KaMepaMa M3Hala3ujle Cy pa3InyunTa penemna. [lojenune
MOJTMIIVjCKe OpPraHu3alHje JoHeJIe CY IPaBUJia UM CMEPHHULIE JOK CY Apyre
WHHLMpaJie JOHOLIelke NMpOonuca paju gepuHHCAkA NpaBa Ha MPUCTYI
cHUMIIMMa ca kKamepa (Kampfe, 2015: 1170-1175).

Hauune ypehemwa npaBa Ha mpucTyl CHUMIJMMa ca KaMepa y Jp)KaBaMa
CA/Jl Mo)xeMo CBpCTaTH TPU IPyIIe. Y npgy epyny mo2y ce cepcmamu pewerba
No Kojuma ce CHUMYU Ca’iurbeHU Kamepama uzyaumajy od jagHoe objagwbusarsa.
OBakBo peluee NprucyTHO je y Jyxxuoj Kaponuuu (South Carolina), CeBepHoj
Kaponunu (North Carolina), spxxasu Operoun (Oregon), Kausacy (Kansas). Y
OBHIM /Ip)XKaBaMa JOHETH Cy 3aKOHH IpeMa KojuMa ce CHUMIM ca KaMepa He
CMaTpajy jaBHUM 3alKMCHUMa M He MOJJIe)XXY JaBHOM OTKPUBamWy y CKJIAaJy ca
3aKOHOM 0 c106041 nHPOpMaLMja. 3aKOHMMA CY IIPOIMHUCAHU U3y3elr Kaja
Y KOMe Ce CHUMIIM ca KaMepa Mory yYuHuTH goctynHuM (Fan, 2016: 413-419).

Jpyey epyny uuHe pewera no kojuma ce o0 jasHoz objas/busarea
usysumajy odpeheru cHumyu ca kamepa. [IprMepu 3a OBaKaB Ha4MH pellerha
npezacTas/mbajy apxxase Pnopuza (Florida) u Hjy Llepcu (New Jersey). [Ip>kaBa
dnopuzay Majy 2015. roguHe JoHe A je B3MeHe 3aKOHa Koje CY ce OZHOCHIe Ha
n3syseha 3a jaBHO OTKpUBame CHUMaKa Cca KaMepa CayrubeHNX y MPUBAaTHUM
pesuleHIIjaMa, YCTaHOBaMa 3/ paBCTBeHe 3aIlTHUTE, 3aUITUTE MEHTaTHOT
3/lpaBJba WJIH COLIMja/THOT 30pHIbaBarba, KAO M Ha MECTHMA I'/le Pa3yMHa 0co0a
ouexyje npusatrHocT (Fan, 2016: 413-419).
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Tpehy epyny npedcmasajy pewerba no kojuma je moeyhe objaswusarse
odpeheHux cHuMaka, y3 aamaebusarbe akmepa dozahaja u dpyeux demasva
no2odHux 3a udenmugukayujy ocoba unu npocmopa. Ilpumepe 3a oBakaB HaUUH
peliema npejacTasibajy apxase Ununouc (Illinois) u Oxnaxoma (Oklahoma).
3aKOHM OBMX ApXKaBa HaBoje gorahaje cHUM/beHe KaMepaMa KOjU ce MOTY
YYUHHUTH jJaBHO JOCTYITHUM Y3 3aMar/bHUBakbe JTUIIA yYecHUKa y morahajy (Fan,
2016: 413-419).

CBeoGyxBaTHa unu wupa ndyseha og jaBHor oTKkprBatkba 1 06jaB/bUBabA
CHHMMaKa MOI'y HEraTUBHO yTHUIIATH Ha MOBepembe rpahaHa u 3ajesHuLe y
MoHIIMjcKe opraHu3auuyje. M3y3uMmame CBUX CHUMaKa MOXe Ja JOBeay y
NHUTale OIpaBAaHOCT ynoTpebe kaMepa. Takohe, n3y3nMameM CHUMAaKa
3aHeMapyje ce TPAHCIAPEHTHOCT KA0 CYyIITHHCKU YUHU/AL, Y U3TPALHH U
nosehamwy nosepema y nosmuuujcke opraHusanyje U Kao jeJaH of LU/beBa
“MIIeMeHTanuje Kamepa. OBaKBUM MPUCTYIIOM MTPESHOCTH KaMepa MOCTajy
jemHOCTpaHe, NpyXajyhu foKase caMo 3a KpUBUYHO IObEbE. JeITHOCTPAHOCT
oHemoryhaga jaBHOCT fia Oy/ie yrio3HaTa O IIOCTOjakby HerpaBs/e, Kao u 1a Oyae
nH}OpPMHCaHa O NojeIMHUM OUTHUM gorahajuma.

4. OcHOB ynoTpe6e KamMepa ¥ 3aLITUTA IPUBATHOCTH
y 3akoHozaBcTBY PennyGonuke Cpouje

Yrnorpeba kamepa y nuioT $pasy 3aCHOBAHA je Ha 4YJIAHY 52 CTABY 3
30I1. [Ipema 0BOM OCHOBY MOJIMIIHja MOX€e paJy MPUMeHe MOJTUI[HjCKUX
opnamhema, OTKPHUBaba U PACBET/haBakha MPEKPIlaja U KPUBUYHHX [JeJIa,
Ka0 M pajii KOHTPOJIE ¥ aHA/IM3€e TOIMLUjCKUX [T0C/IOBa 00aB/baTH ayJHO U
BH/I€0 CHUMama MOCTYTakha MOTULUjCKUX C/Ty)XOeHHKA Ha jaABHUM MeCTHMA.
Moryhuoct mpumene ayaumo-sBuzeo ypehaja camo Ha jaBHUM MecTHMa
BEpOBATHO je OWJa TJIaBHU Pa3JiorT Aa MHUJIOT MpojeKar ynorpebe Kamepa
cripoBoau camo cao6pahajua monmunuja. Cao6pahajua monunmja mociose
KOHTPOJIe y4eCcHHKA Y cao6pahajy obaB/pa Ha MecTHMA Koja Cy jaBHA®.

YnoTpebom Kamepa NMoIKIIHMja MPUKYTI/ba O4HOCHO o6paljyje mogaTke o
JIMYHOCTH,” y HEKHUM CJTy4ajeBUMa BPJIO OCET/bUBE MOJATKe (HIIP. IOCTyambe y
3/paBCTBEHNM yCTaHOBaMa, forahajuma Hacuba y mopoauiu, caobpahajuum
He3ro/laMa ca MOTHHY/IMM U MoBpeheHUM ydeCHULIMMa, e TUKTHMa HaCH/ba
u cimvyHo). CHUMIM CaYubeHU KaMepaMa Tpeba /1a ce oXpayjy v 4yBajy y

6 Kamepe ce y nunot pasu ynorpe6/baBajy ca iu/beM JOKYMEHTOBaA U KOHTPOJIE Pasia
TIOJTUIUjCKUX CTy)KOeHHKa, 060/blIatha IPUMEHE 3aKOHA M PAJIHOT YYUHKA, yTBphUBatbha
OCHOBaHOCTH NpUTYX6U rpahana, cripedaBaa 3710ynorpeba v KopyTiuje, yHanpeherma
MOJTMIUjCKUX MOCJIOBA, aHamu3a v 06yka. Buzgeru http://mup.gov.rs/wps/portal/sr/direkcija-
policije/. [TpeyseTo 04. 11. 2023.

7 Bupmeru un. 4, CT. 1, T. 3 3aKOHA O 3aALITUTHU MOJATAKA O TUYHOCTH, ,,CTy>KOEHU [TAaCHUK
PC“ 6p. 87/18.
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eBUJeHLIMjaMa npeaBruleHUM y 3aKOHY 0 eBHJeHLIMjaMa U 00paiv oJaTakKa
y 06/1acTH yHY Tpaliimux moc1oBa (y JabeM TeKcTy 3aKOH O eBUeHIIujama)°.

[Tox ogpehenum ycioBuMa cCHUMIIM ca KaMepa OXpambeH! y eBUeHIIje
MOTY fiohu y moce /i 3anHTEepeCOBaHUM CyOjeKTHMa. 3auHTepeCOBAHU CybjeKTu
MOT'y [ja OCTBape IPUCTYII CBUM MHpOpPMaLMjaMa Koje UMajy jaBHU 3Ha4aj".
[Tytem cnoGomHor npuctymna nHdpopmaiujamMma o jaBHOT 3Ha4aja MOCTOjU
MoryhHoCT HapyumaBawma NpuBaTHOCTU rpabana, ydyecHuka y morabajy
MOJTUIMjCKOT MOCTYTama. 3aKOH 0 CJI060HOM MPpUCTYy HHPOpMaLHjama
oJ, jaBHOT 3Havaja (y Aaj/beM TeKCTy 3aKOH O MPHUCTYIy) [OpeJ, TOra IITO je
omoryhuo npuctyn nHpopMaljaMma o jaBHOT 3HA4aja, MPEABUIEO je U
ojpeheHo orpaHHUYeme y OCTBapUBakby OBOT IIpaBa.

3auMHTEpeCcOBaHUM CYyOjeKTHMa MOXKe Cce OIPAHMYHMTHU OCTBApHBalbe
MpaBa Ha MPHUCTYN WHpOpMaLjaMa O jaBHOT 3Ha4Yaja ako OU ce Tume
ITOBpe/IMJIO IPAaBO Ha IPUBATHOCT, IPABO Ha 3aLITUTY IO/laTaKa O TMYHOCTH,
IIPaBO HA yIJIe] MY KOje APyTo IIPaBo JIMLA Ha KOje ce TpakeHa MHpopMalija
JINYHO OJJHOCH, OCHUM: aKO je JIMIe Ha TO MPUCTAJIO; aKO Ce PaZy O TUIHOCTH,
nojaBu uau gorabajy om MHTepeca 3a jaBHOCT, a HAPOYUTO aKO Ce Paju O
jaBHOM QYHKIIMOHEPY U aKo je MHPOpPMalirja Be3aHa 3a BpIlekhe heroBe japHe
dyHKIMje; aKO ce paAu O MLy Koje je CBOjUM IMOHAIlalkheM Ao MoBOAA 33
Tpaxkemwe uHpopMmanuje (41aH 14 3aKOHA O MPUCTYITY).

3aKoH 0 eBU/IeHIIMjaMa je 33 pa3/IMKy 0/ 3aKOHa O IPUCTYIy OrpaHUYHO
MPaBO MPHUCTYMA MOAALMMA CaMO Ha JIMIA YHjU Cy mojauu obpahenm.
OcTBaprBame OBOT ITpaBa MOXE Ce OTPAHUYUTH aKO je TO HEONXOAHO 360r
3aIITHTE HALIMOHA/THE VJIH jaBHe 6e36eJHOCTH, 0f0paHe 3eMJbe, CIipevYaBamba,
OTKPHMBama, UCTpare U romberba yUYMHU/Iala KpUBUYHUX flea™.

3aKoH O eBHeHIMjaMa U 3aKOH O MpUCTyny 00e36el)yjy samrTury
NPHUBAaTHOCTH, OrpaHM4YaBajyhu mpaBo MNpPUCTyNla 3aMHTEPECOBAHUM
cybjeKTHMa CHUMIIMMa Ca KaMepa OJlHOCHO MH(OPMaLhjaMa Of jaBHOT 3Ha4aja.
[Topen orpannuema npucrtymna nHpopManHjaMa of, jaBHOT 3Ha4aja, 3aKOH O

8 ,Cnyx6enu rmacuuk PC”, 6p. 24/18.

9 3akoHOM O eBHJeHIMjaMa ypeheHa je obOpaza momaraka o JUYHOCTU Y 06/1aCTH
YHYTpAIIBkUX [I0C/I0BA, CBpxXa o6paje, MpaBa M 3alUTHUTA NpaBa JMLA YHjU ce MoJaLu
o6pabyjy, BpcTe u caspxrHa eBUi€HIIMja, POKOBH Y KOjuMa ce nogaiy o6palyyjy, pasmena
II0JAaTaKa, YyBame, 3alITUTA U KOHTPOJIa 3alUTUTE IT0laTaKa, Kao U Jpyra NUTaka 0J 3Havaja
3a 06pazy nojaraka y 06/1acTH YHYTPALIBbHUX HOC/I0Ba (41aH 1 3aKOHA O eBUeHIMjaMa).
BupeTu Buile y yaHoBHMMa 1-18 3aKOHA O eBUAeHLMjaMa.

10 Buperu 4. 5 3aKoHa 0 €/1060JHOM MPHUCTYNH MHOPMAIHMjaMa Of, jaBHOT 3HA43ja,
,Cyxx6enu rnacauk PC”, 6p. 120/04, 54/07, 104/09, 36/10, 105/21.

11 Bugeru wiaH 6 3akoHa 0 eBUeHIMjaMa U 00pay [OJATaKa y 06/1aCTH YHY TPALIEBUX
IIOC/I0BaA.
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MPUCTYTY Y CJIy4adjy TOCTOjarka ONPaBJaHOT HHTepeca jJaBHOCTH [03B0O/baBa
3aMHTepPeCcOBaHUM Cy0jeKTHMa MMPaBo MPUCTYIa OBUM HHOpMaIHjama.

Pememwa cagprkana y 3akoHogaBcTBy CA/Jl mpemMa KoMe ce CHUMIU Ca
KaMepa M3y3HUMajy ol jaBHOT 06jaB/bUBatha MK Ce MOTY 06jaBUTH camo ofipehenn
CHUMIIM MOTY HeraTHBHO YTHIJATH HA TPAHCIAPEHTHOCT IOJIHUI[NjCKUX
opranusanuja. Ca fpyre cTpaHe, pelera caip)xaHa y 3akoHogaBcTBy Cpouje
06e36elyjy 3amrTuTy npuBarHocTy rpahana u omoryhasajy jaBHOCTH TpUCTyTI
MoZalMMa Kajia 3a TO MOCTOjU OMPABAAH UHTEPEC jJaBHOCTHU 0e3 MOCTOojama
6MJIO KaKBe JujieMe y TPAaHCIAPEeHTHOCT HaJJjIe)XHUX opraHa. Hekazga ce
Ha CHUMIIMMaA ca Kamepa OZHOCHO MH$popMaLrjaMa of, jaBHOr UHTepeca
Hajase /MWIA YMjy MPUBATHOCT Tpeba JomarHo 3amrtututu. OcTBapuBame
JOJATHE 3aIITHTE MOXe ce 06e30eAUTH HOpMHpameM ofpende y 3aKOHY O
eBUJeHIIMjaMa 0 00aBe3HOM 3aMar/bUBaly aKTepa gorahaja u gpyrux gerama
MoToAHUX 3a uaeHTuduKanujy ogpehenunx nuua unu npocropa. Ha oBaj Hauun
3alITUTH/IA OU Ce IPUBATHOCT /IUIA U Y C/Ty4YajeBUMa 06jaB/bHBakbha CHUMKA
ca KaMmepa 360r MMOCTOjatba OMPaBAAHOT MHTEPECa jaBHOCTH.

5. Pazmarpama o ocHoBama ynorpebe
KaMepa ¥ 3allITUTe NPUBATHOCTHU

JupexTuBa 0 3amITUTH PUUIKUX WA ¥ Be3W 00pajie mogaraka o
JINYHOCTH O, CTPaHe HaJJIeKHUX OpPraHa y CBpXe CIIpe4aBama, UCTpare,
OTKpHBama, MPOroHa Ka3HEHUX [JeJjia, U3BPIieha KPUBUYHUX CAaHKIHja U
c/1060iHOM IIPEHOCY THX MofaTaKa (y fa/beM TeKCTy JupeKTuBa)? mpeCcTaB/ba
npornuc EBporicke yHuje y 067acTH 3aIUTHTE MOAATAKA O JTUYHOCTHS.
JupekTuBOM ce yTBphyjy mpaBuia 0 3aLITUTH [0jeIMHALIA Y Be3U ca 00paZioM
JIMYHUX MOJaTaKa OJ CTPaHe HAaJJIeXHHUX OpraHa“ y [U/by CIpPeYaBama,
HCTpare, OTKPYBakba, MPOTrOHA Ka3HEHMX [ie/la UK U3BPIIeha KPUBUYHHUX
CaHKIIWja, YK/by4yjyhu 3a10TUTY Off yrpoXKaBatha jaBHe 6e30eTHOCTH U BbUXOBO
cripevaBatbe (y la/beM TEKCTY Y Luby cripoBohema oraurhema)s.

3amrTuTa mpaBa U c1060/a MojeJUHALA Y BE3U ca 06paZOM TUIHUX
[0JATaKa Of CTPaHe HaJJIEXXHHUX OpraHa y Luby crupoBohema osraurhema

12 Bupgerwn https://www.poverenik.rs/sr-yu/medunarodni-dokumenti6/evropska unija/.

[Ipey3seTo 12. 01. 2024.

13 [lopepn [lupexTtuse EBponcku napiamenT u CaBeT 2016. roguse goHenu cy u Omury
ypen0y EBporicke yHuje o 3amtuTu 1nyHux nogaraka (y gasem rekcry Onura ypeaba).

Buperu: https://www.poverenik.rs/sr-yu/medunarodni-dokumenti6/evropska unija/.

[Tpeysero 12. 01. 2024.

14 JupexrtuBa u Omnuita ypenba mpuMemnyjy ce of Maja 2018. roguHe. O meIOKpyTy
npumene Jlupextuse u Onurre ypesnGe, Bugeru uiue: (Iejuh, 2019: 3).

15 Buperwn un. 1 /lupexTuse.
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Tpeba ma Oysie jeJHaKa y CBUM Jip)KaBaMa WwiaHuaMa EBporicke yHuje'. Jeanak
HMBO 3aIITHUTe NpaBa U c1060ja MojeAHALIA TMOCTHKe ce ycKaahuBawem
HalMOHA/THUX 3aKOHOJABCTaBa Ca 3aKOHOJABCTBOM EBporicke yHmjev.
3aKoHHTA je 06paja MojaTaka O TUYHOCTH KOjy CIIPOBOAE Sp)KaBe YIaHULEe
EBporicke yHUje caMo y MepH Y K0jOj je HEOIIXOZHO A HaMJIe)XHU OpraHU
M3BpLIe CBOj 3aJ,aTaK y by cupoBohemwa opnaurhemwa. O6paza nojaraka o
JINYHOCTH y IIMJby cripoBohema oBnamhema Tpeba ga ce 3acHMBA HA MPaBy
EBporicke yHUje UM 3aKOHY Ap)KaBe YaaHuLe'™®.

[NTonuuujcke opraHy3anyje JaHAC CBe BUlle YIOTpeb/baBajy caBpeMeHe
TEeXHOJIOTHje Y 06aB/batby CBAKOJHEBHUX Je/IaTHOCTH. FbrxoBoM ynoTpe6om
MOINIIjCKe OpraHu3allyje Ha BeoMa jeJHOCTaBaH HAauUWH MOT'Y J]a TPUKYII/bajy
opHocHO 06pabyjy nomatke o nuunocTH. O6pasa mojaTaka O JTUYHOCTHU
IIPUMEHOM CaBpPeMEHMX TEXHOJIOIIKUX CpecTaBa Tpeba Ja ce mpeay3uma y
cBpxe geduHKCaHe 3aKOHOM. 3aKOHOaBcTBO Hemauke, Ayctpuje u LlIBajuapcke
oMmoryhaBa NOJIMIIMjCKUM OpraHu3aljaMa ynorpeby Kamepa paay o6aB/barba
TTOJTAIIHjCKUX TIOC/IOBA KOjUMA Ce TIOCTYDKY CBpXe CITpedaBaha, OTKpHUBama U
pacBeT/baBalba KPUBUYHHUX Jesa U npekpiuiaja. ObaBbameM MOMULUjCKUX
nocsioBa y Hemaukoj, Ayctpuju u lllBajuapckoj ocTBapyjy ce cBpxe ob6pase
nojaTaka O JIUMYHOCTHU JedpuHucaHe [IMpeKTHBOM, YHUMe je OCTBapeHa
yckialeHoCT HalMOHATHMX 3aKOHOZABCTaBA ca MpaBoM EBporicke yHyje.

busuie penry6nrike CPPJ CioBenunja u XpBarcka, caza gpyxase EBporcke
yHUje, MOTY ynoTpe6/baBaTH KaMepe pajy KOHTPOJIe 3aKOHUTOCTH MOCTYIamka
NOJIMLMjCKUX cayxbeHnka. KoHTposama 3akOHHTOCTH TIOCTyHama
MOTY Ce OTKPDHUTH HEe3aKOHHUTe pajibe MOJIUIUjCKUX CIY)XOeHHKa Koje
MOTY IIpe/ICTaB/baTH KPUBMYHA JeJa. Yorpeba Kamepa paju KOHTpOJe
3aKOHHUTOCTH MOCTynamwa jaje moryhHoct nonuuuju CnoBeHuje u XpBaTcke
Ja NpeBeHHpa U OTKPUBA HE3aKOHUTE Pafrbe MOTULMjCKUX CTYXXOeHUKa U
rpahana. Meljyytum, ca gpyre ctpate, oBakBa ¢popmyiaiuja MOXKe 1a ©3a3UBa
ofpeheHe aueMe U 0CTaB/ba MPOCTOP 3a PA3/IMYUTA TyMaderba y MOTJIeAy
OCHOBa yrniotTpebe Kamepa u merose ycknaheHnoctu ca mpasom EBporicke yHuje
0 HOCHO /lpeKTHuBOM.

Peny6irka Cp6uja je 2018. rogrHe foHe1a 3aKOH O 3aLITUTH MOJATAKA
o nuuHocTH (y masem Texcry 33I1JI). OBuMm 3akoHOM ypeheHo je uzmely
OCTaJIOT ¥ MPABO Ha 3alITUTY GU3UYKUX JIMLA y Be3H ca 00paioM mojaTaka
0 JIMYHOCTH KOjy BpIlIe HaJJIe)XHU OPraHM y CBPXe cIlpedyaBama, UcTpare u
OTKpPHBama KPUBUYHUX JlejIa, TOkheha yYNHUIalla KPUBUYHUX Jlejla UIH

16 Jlp)xaBe unaHulie EBponicke yHUje o foHOlIewma /JupeKTUBe OLHOCHO 07 2016. TOfiHe
ra cBe [0 HeHe MpHUMeHe OJJHOCHO 10 Maja 2018. rosuHe Guje cy y o6aBe3u /a AOHeCY
3aKOHe U pyre Npomnuce y ckaazgy ca Jlupexkrusom. Bugeru un. 63 Jupextuse.

17 BupeTu Tau. 7 npeam6yiie JupexkTuse.

18 Bugetu un. 8 /lupexTuse.

218



J. Munuaparosuh, H. Munuh, 3. Tlerposuh | cTp. 207-226

M3BplIeba KPUBUYHUX CAaHKIHja, YK/bY4uyjyhu cripevaBarbe v 3aLITUTY OF
MPEeTHH jaBHOj U HAI[MOHATHOj 6e36eIHOCTH, Kao U CTOGOIHU MTPOTOK TAKBUX
nogaTtaka'.

Y cknapy ca oapendama 33I1J1, [Tonunuja Cpbuje Kao HaLIeXKHU OpraH
Mo)xe oOpahuBaTu nogarke o IMYHOCTH y CBpXe CIIpedaBarba, UCTpare u
OTKpUBamba KPUBUYHUX J€J1a, TOWbeha YYUHHUIAala KPUBUYHUX [e/la WU
M3BplIehba KPUBUYHUX CAaHKIHja, YK/bY4uyjyhu cipevaBarbe v 3aUITUTY OF
MpeTHH jaBHO] U HaLlMOHAHO] 6e36eqHOCTH (Y Ja/beM TEKCTY y rnmoceGHe
cBpxe)*°. 3aKOHUTA je 06paa MojaTaka o IMYHOCTH KOjy CIIPOBO/IM MTOIHLIHjA
y noceOHe CBpXe CaMO aKo je OHa HEONXOAHA 3a 00aB/batbe BEHUX I0C/I0Ba
Y aKO je IPOINHCcaHa MoceGHUM 3aKOHOM KOjUM Tpeba /1a ce oipeie HajMabe
M/beBU 06paie, MOAAIM O TUYHOCTH Koju ce o6pahyjy u cBpxa oGpame?.
Oppen6e noceGHMX 3aKOHA KojuMa ce ypehyje o6pasia mogaTaka o IMYHOCTH
Mopajy 6uTH y ckiaagy ca 33I1J1%.

[Topen nponucaHocTH y 3aKOHY 06pafia mojaTaka y noceGHe cBpxe Tpeba
Ja Oyze u HeomxoxHa. Pasu yTBphuBama HEOMXOAHOCTH 00paje mojaTaka
0 TUYHOCTH Tpeba mohu of 3Hauyera oBe peuu. Pey HeonxozHOCT y PeuHuKy
CPIICKOT je3uKa 3Ha4yu npeko norpe6Ha (Byjanuh, Toprau-lIlpemuk, [lewh,
Hparuhesuh, Huxonuh, Horo, IlaBxkoBuh, Pamuh, Crujosuh, Temmh &
dexert, 2007: 820). Y cKI1aAy ca OBUM 3HAYEHEM MOXKE Ce TIOCTAaBUTH ciiefehe
nurtame: /la 11 je 06paja nojaTaka o JUYHOCTHU YIIOTPeOOM KaMepa IpeKo
notrpe6GHa OHOCHO HEOTIXOAHA?

KoHTposie u aHa/M3e MONMLMjCKUX [TOCJIOBA YCIIEIHO ce 006aBIbajy
MpUMeHOM ofpelheHUX y mpakcu gedpHHHUCAHUX METOAA M cpefcTaBa. Y
06aBJbarby KOHTPOJIA U aHA/IM3a MTOIUIMjCKUX ITOC/IOBA He MOCTOoje ofpehene
Tenrkohe 360r Yera 6u GMJIa HEOTIXOJHA OZHOCHO TPeKo moTpe6GHa o6pama
I0JJaTaKa O JIMYHOCTH ynorpeboM Kamepa. O6paja nojgaraka ynorpe6om
kamepa y [Tonrunuju Cpbuje HHUje HeONMXo4HA Paju KOHTPOJA U aHA/IU3A
MOJTU L UjCKUX TIOC/IOBA M MIPUMEHE MOMULUjCKUX OBMaurhema.

Oppenbe Jupextuse u 33I1J1 roBope o ob6pajgu mojaTaka y cBpxe
06aB/barba KOHKPETHUX MocI0Ba. Hazie)xHu opray, y o0BoM ci1y4ajy noauiyja,
MoXXe o6palhuBaTH MogaTKe 0 TMYHOCTH CAaMO PaAu 06aB/barba MOMULUjCKUX
nocsoBa. Y ui. 52, cT. 3 30I1 kao jesan o ocHOBa 3a ynorpelby KaMepa OflHOCHO
o0pajy nojaraka o IMYHOCTH HaBOL Y ce TIPUMeHa MOJUIUjCKHUX OBlaurhema.
Osnamwhemwa nonnuuje gepunncana cy y 30I1 1 Apyrum 3akoHUMa U OHA ce

19 Cspxa o6paje nmogaraka u3 33I1JI ycxmaleHa je ca cBpxom oGpaje mozjaraka us
Jupextuse. Bugern wi. 1 33I1J1 1 wi. 1 lupekruse.

20 Bugetu un. 6, ct. 3 33I1J1.
21 Buperwn uin. 13 33[1J1

22 Bugerw un. 2, ct. 2 33[1J1. 3aK0H O MONMULMjHU MPeACTaB/ba MOCEOAH 3aKOH Y OHOCY
Ha 33I1JI.
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MPHUMelbYjy UCK/BY YMBO Paiu 06aB/batba MOMUIHjCKHX TIOC/IOBa®. YIIpaBo u3
oBor passora, 6ecnipeamerHo je y 30I1 HaBogUTH 06aB/barbe TOTULIH)CKUX
IIOCJIOBA KaO OCHOB ymnoTpebe KaMepa. Ysumajyhu y o63up xpurepujym
HeomxoAHOCTH, onpende Jupextuse u 33I1JI, MOXXe ce KOHCTATOBATH Ja
je oOpasa mojaraka ynorpe6oM KaMepa HeOIlXOAHA caMoO pajiu obaB/barba
MOJIMLMjCKUX TIOCJIOBA KOjU Ce OJHOCe Ha CIipevyaBaibe, OTKPUBAIbe U
pacBeT/baBakbe KPUBUYHHUX JlejIa U MIPEeKPIIaja MOTULHjCKUX CTY)XOeHUKA U
rpahana, yuecHMKa y HOTMIUjCKUM MOCTYIabUMa.

[MToce6uum 3axonom ogxocHo 3011 Tpeba 1a ce ogpese HajMatbe LU/bEBU
obpaze, moJaLu 0 TUYHOCTH Koju ce 006pabyjy u cBpxa o6paze*t. Y 3Hauewy
peuu CBpxe M LIMJ/ba MOCTOje CIMYHOCTH. Y PeUHUKY CpIICKOT je3nKa ped cBpxa
3HAYU: OHO YEMY C€ CTPEMHU, TEXXHU; OHO IITO ce xenu noctuhu (Byjanuh, M.
etal., 2007:1207). CTMYHO 3HAYEHHE MMa U PeY LI¥J/b: 1. MECTO, TAYKY, TPAHHUILLY
1o Koje ce xenu ctuhwu, gohu, nohu no uspa, ctuhu Ha LHMIb; 2. OHO YeMy Ce
TEXH, OHO LITO yCMepaBa HevHje Jie/latbe, HeYrjy aKTUBHOCT, Y TOM LJMJbY, Ca
HekuM 1usbeM (Byjanuh, M. et al.,, 2007: 1490, 1491).

YBakaBajyhu 3Hauewa HaBeZeHUX PeUH M JOCAAALIHA U3/Iarama o
KaMepaMma, MOXKe ce KOHCTATOBATH /1a TIOJTULIMjCKe OpraHM3aLuje ymoTpebom
KaMepa Te)Xe OJJHOCHO JKeJle /la CIipeye, OTKPHUjy U pacBeTJie KpUBHUYHA Jela
Y MpeKpllaje y NOMUIMjCKUM nocTynawrma. OcTBapuBambeM CBpxe ynorpebe
KaMepa MOJIMLMjCKe OpraHM3alMje HacToje fa Aohy [0 Lu/ba OGHOCHO [0
npodecroHaTHOT M 3aKOHUTOT TMOCTYMama MOMHUILMJCKUX CIYXOeHHKa
Y APYLITBEHO MPUXBAT/HUBOr MOHalIama rpahana y wuxoBoj melycobHoj
WHTEPAKLUjH, ToCeOHO y cy4ajeBUMa OrpaHUYaBama WIM YIPOXKaBamka
npaBa U cjo6oaa rpahaHa, ynorpebe cpejcraBa NpUHYJE U MOCTYIama y
apyrum porahajuma on mHTepeca 3a jaBHOCT U 3ajegHuly. [lopen cBpxe u
[1/ba MIOCEOHUM 3aKOHOM Tpeba OApeAUTH U MOJATKE O IMYHOCTH KOjU Ce
o6palhyjy. Kamepe nmajy moryhuoct ga cHUMajy/mOKyMeHTYjy MOTULUjCKO
IOCTyIale U yueCcHUKe y gorahajy, ¥ Tako MPUKYIJbajy OgHOCHO o6palyjy
nogaTtke 0o (GU3UYKUM CBOjCTBHUMA JIMYHOCTH, moMohy kojux je moryhe
YTBPAUTH UAEHTUTET HEKOT JIMLA.

[Monunuja Cp6uje n nonnuuja Hemauke, Ayctpuje u LlIBajiapcke kamepe
Mory ynorpe6/baBaTy caMO Ha jaBHO JOCTYIMHUM MeCTHMa U ofgpelheHuM
porabhajuma n maHudecranmjama. Y moauuujckoj npaxkcu HajBehu 6poj
NOJIMIIVjCKUX MHTEPBEHIUja peain3yje ce Ha jaBHUM MecTuMa. Mehytuwm,
jesaH 6poj MOMUIMjCKUX MHTEPBEHLIWja peain3yje ce y IPUBAaTHUM CTAHOBHUMA,
MPUBAaTHUM M jaBHUM yCTaHOBaMa M MHCTUTYLMjaMa OJJHOCHO Ha MeCTHUMa
KOja HUCY jaBHa. [ToMUIIMjCKe UHTEPBEHIIMje HA OBUM MECTHUMa, MOoCe6HO

23 Bugertu un. 64 30I1.
24 Bupgetw un. 13 33I1JIL
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OHe ca eJleMeHTHMa HacuJba, 0 MHOTO 4YeMy Cy crenuduyHe, HeKaja U
pusnyHe 1o 6e36eJHOCT MOMULUjCKUX CTY>KOEHUKA U APYrUX YUYeCHHUKA.
Ynora kamepa moce6HO je 3HA4YajHA Y pasjallilkbaBarby CIIOPHUX YUIbEHHULIA
y ogpehenum nonuuujckum nocrynawuma (Hnp. y morahajuma ymorpeGe
cpeAcTaBa MpUHYJe, y fgorahajuma Kaja >KpTBa Wy ourteheHU MU CBeJ0K
YKeJie 1a TpoMeHe TPBOGUTHY u3jaBy o forahajy, y qorahajuma kaza yyecHUI
CyMIbHYemheM MOMHULMjCKUX CIYy)XOeHMKa 32 HE3aKOHUTO IOCTyIame U
3710ynoTpebe xese Aa U36erHy OArOBOPHOCT 3a YUYHIbEHU NMPEKPIIj UIU
KPHUBUYHO €710 U CINYHO).

[Momuuujcku cayx6eHuIn Tpeba fa ynorpeb/baBajy KaMepe Y CBUM
pgorahajuma y KojuMa nocTtymnajy, 6e3 063upa Ha CTaTyC MeCTa MU YCTAaHOBe.
36or crnenupuynocTu oapehennx wmecra, ocermuBocTH oxpehenmx
porahaja u monmuuujckor mocrynama NoTpeGHO je npeABUeTH oApehema
orpaHuyYema y ynorpebu kamepa. [lonumujcku cayx6eHUIn KaMepe He
Tpeba a ynorpe6/baBajy Ha MeCTHMa/yCTaHOBAaMa I'Zie ce ONPaB/AAHO OYeKyje
NPUBATHOCT (TOaeTH, 6OTHUILE U CIMYHO), Y 0fpeheHnM oceGHO 0CeT/hUBUM
u y3Hemupyjyhum gorahajuma (pasroBopu ca XprBamMa KPUBHYHHX [€J1a
Y CJIMYHO) U KOJ, ofpeheHnx moceGHO OCeT/hUBUX U ClIeUPUIHUX PALHH
nonunyje (pa3roBopu ca capajHULIMMA U JPYTUM JHLMMA KOjU TOTHLHjH
yCTyTajy noJaTKe 3a onepaTuBHM paj). [lonuiyjcka nocrynama y ogpehenum
porahajuma Mory ga cagpke ocer/prBe MHPOpPMalMje O Y4YeCHUIIMMA Y
norahajy.

Y 3akoHy o0 eBUeHIIMjaMa HaBeJieHo je fa MUHHUCTapCTBO YHYTPallbUX
mocsioBa o6pabhyje nmogarke o TMYHOCTH y pasnuyuUTe CBPXE, TAKCATUBHO
HabpojaHe y 3akoHy. Takolje y oBOM 3aKoHY je HaBeZieHO /1a MOIMLIMjA Y CKIALY
Ca 3aKOHCKUM OBJalrhemrMa MPUKYI/ba OAATKe 0 THYHOCTH?. KOHKpeTHa
oBJaurhema NOIMIIMje M OCHOBIIPey3MMatha CBAKOT M0jeIMHAYHOT oBlalherba
nporrcana cy y 30I1. [Ipema akTye/THOM 3aKOHCKOM pelllely CHUMabe Ha
jaBHHM MeCTHMa IIpeCTaB/ba NOJUIUjCKY Mepy U pa/ilby HODMHPaHY y Y/IaHY
52 30I1. OBuM uaHOM npezBHhEHO je a MOMUIMja MOXKeE 1a 06aB/ba CHUMAbEe
jaBHOT MecTa (4. 52, cT. 1 30I1), cCHUMake jaBHUX CKYTOBa (4. 52, cT. 2 30I1)
Y ay[M0-BU/I€0 CHUMAama MOCTYamha MOMULUjCKUX CIY)XOeHUKa (YII. 52,
ct. 3 30I1). Ayano-Brae0 CHUMaa MOCTyaka MOMUIHjCKUX CTy)XOeHUKa
OJHOCHO ymnoTpeba Kamepa 360r crequpuIHOCTH Y OZHOCY HA CHUMaba
jaBHOT MeCTa M jaBHUX CKyIlOBa Tpeba ja Oyje noce6GHa MONMULMjCKa Mepa U
pajipa ca KOHKPETHUM OCHOBAaMa, CBPXOM 00pajie MojaTaka O JUYHOCTH U
orpaHMYeHUMa yoTpebe Kamepa.

25 Buperun 4. 3 u 8 3akoHa 0 eBUAeHLIMjaMa.
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6. 3ak/pyuak

[Monuuuja Cpbuje, mparehu TpeH0Be Y MOZEPHU3ALUjHU CBETCKHUX
MOJIULMja, Y TUJIOT $a3H cariesaBa NpegHOCTH, edpeKTe U yTHLdje ynoTpebe
kamepa. [To3uTHBHA OfTYKa 0 UMIIIEMeHTaLuju KaMmepa y [Tonunujy Cp6uje
HAaKOH OKOHYama MHJIOT MPOjeKTa 3axTeBasa 6u oxpeheHe HopmarusHe
n3MeHe y 3aKOHY O MOJTMIIUjH Ca LIM/BeM jaCHHU]je 1 CBeOOyXBaTHHje perynaTruBe
0 ynorpe6u KaMepa 1 3alITHTe NpUBaTHOCTH rpahaHa.

HopmatuBHuM m3MeHama Tpeba MperuU3npaTH OCHOBe yrorpeGe
KaMepa, CBpXy M OorpaHuYema ynorpebe kamepa y ogpehenum porahajuma.
V3HeTe ynmbeHMIe U pa3MaTparma 0 yrnorpebe Kamepa MOTY MOCTYXXHUTH 3
Ipejjlaramke HOPMATHUBHOT pelllelba Koje MOXKe /1a T/IaCH:

IMonuyujcku caysmcberuyu mo2y ayduo-gudeo cHumamu npedy3umarse
denamHocmu y cepxe Cnpevasarsda, OMKpPUBara U paceemsbasarbd KpusUHHUX
dena u npekpwaja. Ayouo- gudeo cHumarbe 06a8/ba ce MOOGUNHUM Kamepama
Koje ce Hoce Ha yHugopmu. [Toruyujcku cayxcbenuyu Hehe ynompebbasamu
MobunHe kamepe padu cHUMara denamHOCMu Ha Mecmuma 2de ce onpasoaHo
Modice ouekusamu npusamuocm epahana u padu cHumara cneyuPuuHuX mepa u
padisu. Mecma Ha kojuma ce onpasdaHo mModce oveKusamu npusamuocm 2pahaqa
u cneyuguuHe mepe u padre odpehena cy y nocebHom akmy?S. [locmynatbe,
NPeHOC U NOXParuBar-e CHUMAaKad ca kamepay 3akoHom npedsuhere esudeHyuje
obassba ce y cknady ca noce6HUM akmom?.

Hopmupamem ynorpebe kamepa Tpeba fa ce CTBOpe OCHOBH 3a yroTpe6y
y CBaKOJHEBHOM Pafly MOTULMjCKUX Oopranusanuja. Takohe, HopMupamem
ymoTpebe Kamepa Tpeba 3alITUTUTH MpUBATHOCT rpabana, moce6GHO Ha
MeCTHMa I'le ce OHA OIPaBAaHO o4eKyje. [IpenioykeHO pellerse yIIpaBo jecTe
jacaH ¥ KOHKpeTaH OCHOB 3a ynoTpeby Kamepa ca o6e3behemem zamruTe
npuBaTHOCTHU rpahana.
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LEGAL GROUNDS FOR POLICE OFFICERS’
BODY-WORN CAMERAS

Summary

At the outset of the 21% century, police organizations are increasingly using
body-worn cameras (BWC), which are commonly placed on the front part of the
police officer’s uniform. The use of these cameras is based on legal provisions which
authorize police officers to record their actions, collect and process personal data.
Based on the right of free access to information of public importance, the data
collected in this manner may come into possession of interested parties and pose
a threat to citizens’ privacy. In line with the contemporary trends of modernizing
police forces worldwide, in September 2023, the Serbian Police entered a BWC pilot
project, which should be followed by a decision on the actual implementation of
body-worn cameras in police practice. For this reason, this paper examines and
analyzes the legal provisions requlating the use of body-worn cameras (BWC)
in comparative legislations as well as the protection of citizens’ privacy in such
cases. By analyzing comparative law solutions and the Serbian Police Act, the
author proposes some normative solutions for regulating the use of body-worn
cameras and the protection of citizens’ privacy in the Republic of Serbia.

Keywords: police officers, police organizations, body-worn cameras (BWC)
on police officers’ uniforms, processing personal data, privacy, privacy protection.
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Ilpastu ¢pakynmem Ynusepsumema y Kpazyjesyy

ITPABHE IIOCJTEJHLE CMPTH 3AIIOCJ/IEHOI'™"

Ancmpaxm: PadHu odHoc je npasHu 00HOC, KOju, Kao u ceaku dpyau
npasHu odHOC, npecmaje da npou3eodu ceoje npasHe nocaeduye y cay4ajy
npecmaHkKa Nocmojarba Heke 00 y2080pHUX cmpaHa. Y2o0eop o pady He
npouseodu npasHe nocieduye ykoauko dohe do npecmaHka nocmojarba
nocaodasya, cmevajem uau AUKBUOAYUjOM, AnU U 'y CAyHajy cmMpmu
3anocaeHoz.

Cmphy ¢usuukoe nuya, npecmajy npasa u obasese Koje je OHO UMAN0 U
npeHoce ce Ha e2o8e HacedHuKe. Mehymum, Hucy cea npasa usuuko2
auya Hacaedusa, seh camo oHa Koja umajy UMOBUHCKONPABHU Kapakmep,
dok ce He Hacaehyjy oHa koja cy 6una 8e3aHa 3a AUHHOCM NPeMUHY02.

Y cayuajy cmpmu 3anocaeroe, nocmasssa ce numarbe Koja npasa kKoja
je 3anocaenu umao moz2y da ce Hacaehyjy, a koja He, 0OHOCHO Koja Cy
uMosuHckonpasHe npupode, a Koja cy 6e3aHa 3a AUYHOCM 3ANOCAEHO2
U camum mum ce He mo2y Hu Hacaehusamu.

Cmpm 3anocaeroe dosodu do npecmaHka padHoz 00HOCA, He3a8UCHO 00
80Jbe noca100asya, mj. ,,nO CUNU 3aKOHA“, anu No noca00asya npou3soou
u dpyee nocaeduye, ¢ 063upom Ha mo da oH uma odpeheHe puHaHcujcke
obasese npema nopoduyu npemuHyn02 3anocaeHoz, a makohe u npema
NPeMuHyI0M 3anoCeHOM, jep je y obase3u 0a ucnaamu céa Nnpumarba
Koja je 3anocaeHu ocmeapuo do ceoje cmpmu. HakoH nokpemarsa
0CMABUHCKO2 NOCMYNKA, HO84AHU U3HOCU Koje je noc100agay ynaamuo
Ha paxyH npeMuHy102 3an0CAeHO2 yaa3e y 0CMABUHCKY MAcy U nocmajy
npedmem Hacaehusatrsa.

Ynanosu nopoduye npasa koja umajy npema nocao0asgyy no oCHO8Yy
cmpmu 3anocaeHoe ocmeapyjy dupekmto kod nocaodasya. [1od ogum
npasuma nodpazymesamo HakHady mpowkosa nozpebHuUXx ycayea

" aantic@jura.kg.ac.rs ; https://orcid.org/0000-0002-4117-9401

" Pap je 610 M3/I0XKEH Y BULY YCMEHOT CAOTLITE Ha MO NCTUM Ha3uBoM, Ha MehyHapoaHOj
Hay4HOj KOHpepeHUHjH, ,[IpaBo 1 ApylITBEHE BPeLHOCTH , KOja Ce€ OAPXKAIA 21. M 22.
ampuia 2023. roarHe, Ha [IpaBHoM dpakynTery YHuBepsurtera y Huury.
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U egeHmMyaaHo Npaso Ha coaudapuy nomoh, axo je oHo npedsuherio
onwmum akmom nocao0asya uau y2080pom o pady, ¢ 063upom Ha mo
da ucmo Huje ycmaHos/beHo 3akoHom o pady. Kao jedHo od omeopetux
numarba nojassvyje ce ko 00 Y1aHO8A NOPOJUYe MONCe NOMPAICUBAMU
npasa 0d nocn00asya, 00HOCHO 0a U OHU 3aXMes 3d 0CMeapusarse Npasa
nodHoce nojeduHa4HoO uau 3ajedHUYKU.

Takohe, ykonuko je cmpm 3anocieHoe HAcmynujaa Kao nocieduya
nospede Ha pady uau npogecuoranHe 6oaecmu, 4aaHo8u nopoouye
npemuMyoe 3anocaeHoz umanu 6u npaso da od nocaodagya nompaxcyjy
HakHady wmeme.

3akoH o pady He ypehyje demassHo nocaeduye koje Hacmynajy y cay4ajy
CMpMu 3anocneHoe, 0CuUM Npasa Ha HaKHady mpowkosa nozpebHuUX
yCly2a Koje umajy 4aaHogu nopoouye npemurynoz. Mehymum, nocebrHum
KOJIeKMUBHUM Y2080pUMa, Npaga 4aaHoea nopoduye Cy 3HAMHO
npeyusHuje ypehena.

3a pewasarse dpy2ux 0meopeHUX NUMAkrA Koja Cy y 8e3u ca nocaeduyama
KOje Hacmynajy y cay4ajy cMpmu 3anocieHoe, nompebHo je npumeHumu
npasusaa HacaedHo2 Npasd, ¢ 063upom Ha Mo 0a ce y 080M Cay4ajy paou
0 epaHuyHoj obriacmu usmehy HacaedHoe u padHoz npasa.

Kryune peuu: npecmanak padtoe odnoca cmphy 3anocaeroe, nocaeduye
cMpmu 3anocaieHoe, HakHada mpowkosea nozpebHUX ycayea, npasa Koja
ce MO2Y U npasa Koja ce He Mo2y Hacaehusamu, ocmasuHcku nocmynax.

1. YBogHa pasMarpama

PagHu ogHOC je mpaBHY OHOC, KOjU KA0 U CBaKH A PyT'y IPAaBHU OJJHOC,
IpecTaje fia IPOM3BOA Y IIpPaBHe MOC/eANLIe Y C/Iy4ajy IPecTaHKa I0CTojamba
HeKke of cTpaHaka. CMPT 3amocieHOT ZOBOAHU A0 IpecTaHKa paJHOT OJHOCA,
HEe3aBHCHO Off BOJbe II0C/I0ABIIA, Tj. IO ,,CH/TV 3aKOHA" /U 10 ’eTa IPOU3BOAY
U Apyre nociaejuie.

[Monasehu ¢ rnepmmra pagHor mpasa, pag y pajHOM OLHOCY Kao
TeMeJbHH, a Y CaBpeMeHHM YCJIOBUMA NpeBiajaBajyhu npaBHu 061Uk paja,
CYHPOTCTaBJ/beH je CBAKOM Pa/ly U3BaH PaJHOT OIHOCA, 63 003Mpa Ha CYIITUHY
1 06eJiexKja IPaBHOT OJJHOCA y KOjeMY Ce Taj paj, ©3BaH paZHOT 0JHOCA 00aBJba.
Ha Taj HauuH, y cTBapy, MocToje gBe rpyre NpaBHUX OGIMKA paja: pajHU
OJHOC Kao jelaH OOJIMK 1 MMPaBHU OHOC, T€ MHOXKHWHA CBUX JPYTHUX IIPABHUX
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006sMKa pajZia Koju ce NMPOBOZie Y HEKUM JPYTMM IPAaBHUM OJZHOCHMA a He
paguom (TToroumak, T'oTosar, 2009: 278).!

Y caydajy cMpTH paJHO aHTQ)XOBAHOT JIMIIA, NIPecTajy Ja IpousBoje
CBOje [IejCTBO M YTOBOPU Ha OCHOBY KOjUX je 00aBJ/baH paji BaH paJHOT O HOCA,
IIPU YeMY 4YJIaHOBU NOPOJUIie TPeMUHYJIOT PaJJHO QHTA)KOBAHOT JIMIIa HEMAjy
roTOBO HMKAKBa UJIM MMajy MUHMMaJlHa [IPaBa y cy4ajy erose cMpTu. [Ipema
ofpeheHNM HCTpaXMBAaKkMMA, PaZHO AaHTAXKOBAHA JIMLA CY Y BeheM pU3HKy
o[, HacTymamwa 60JIeCTH U CMPTHU Of, MOjeANHALA KOjU paj, 3a MOC/I0AABLA
06aBJbajy 10 OCHOBY YTroBOpa O pajy.>

IIpecTtanak pagHOr OfHOCA Y CTy4ajy CMPTH 3aII0CI€HOT ITIPOU3BOAY
oppehene o6aBe3e Ha CTpPaHM MOC/IOAABLA @ Y KOPHUCT NOPO UL IPEMUHYJIOT
3aIl0C/IEHOT, jep HAKOH CMPTHU 3anocieHor ogpehena mpasa, npe cBera Ha
OCHOBY OIILITET aKTa MTOC/IO0AABLA U TOCEOHUX KOJIEKTUBHHUX yTOBOPA, UMajy
Y 4JIAHOBM IOPOJHIIe IPEMUHYJIOT 3aIl0C/IeHOT, Te je HeOIXOJHO /a U O
TOM acCIleKTy IOCJI0/aBal, BoAM padyHa. Takohe, HoBuaHe oGaBese Koje je
MMao IpeMa MPeMUHYJIOM 3aIll0C/IeHOM, HaKOH HCILIaTe yIa3e Y OCTaBUHCKY
Macy. Mehytum, ob6aBese nociogasua npemMa NpeMHUHY/IOM 3aII0CIEHOM U
YJIAaHOBHMA HheroBe Mmopoauie cy Mmehyco6Ho pa3zBojeHe.

Hanme, HoBuUaHe 06aBe3e Koje MMa IpeMa 4YJIAHOBUMA MOPOJUILie CY
MMPaBO KOje OHU HeNoCpPeaHO OCTBAPYjy, AOK HOBUYaHe 0OaBe3e Koje je UMao
IpeMa IPeMUHYJIOM 3al0C/IeHOM Haclel)yjy Hac/leIHUI M HAKOH CIIPOBeIeHOT
OCTaBUHCKOT MOCTYIIKA, MPU Y€MYy HacJeJHUL M He MOpajy HY>KHO OMTH
YJIaHOBU NOpoJUIIe.

3aKoH 0 paay He ypelyje y MOTIYHOCTH KOja IIpaBa UMajy Y/IAHOBHU
HOpOJyLie HAKOH CMPTH 3aI0c/ieHor, Beh ce To YMHM YecTo Ha jejaH yoIITeH
HaunH. KOHKpeTH3anyja oBUX MpaBa BPIIH Ce OIIITHUM aKTOM IIOC/I0IaBLia U
KOJIEKTUBHUM yroBopuma. Mehjytum, npobsiem y mpakcu HacTaje oHJa Kaja
Ta MpaBa HU3Y Npen3rpaHa OBUM ayTOHOMHHUM M3BOpHUMA paJHOT IpaBa.

Oppenb6ama 3akoHa o pagy HHje fepUHMUCAHO U KOja TIPaBa MPeMUHYJIOT
3amocjeHor ce Hacehyjy a koja He. [TocToju omiTe MPaBUIO CAZPXKAHO Y
HacJ/leJHOM IIpaBy KojuM je nedrHMCcaHO Ja ce He Hactelyjy mu4Ha, a Hacnehyjy

1 Yomure jegHa oz Hajsehux gvjiemMa y pafiHOM IIPaBy OIJiefia ce y TOMe [ia JIM PaJUTH Ha
3aLITHUTH paja y PaJiHOM OZHOCY U IIPOMOBHCATH y 1ITO Behoj Mepu 0Baj 06/1MK paja uin
IIaK JO3BOJIMTH Pa3BOj HOBUX HeCTAaHAAPAHUX 00/IMKA Pafa KOjU ce O[BUjajy y pajy BaH
pagHor ogHoca. Bugeru suute y: J. Rubery, D. Grimshaw, P. Méhaut, C. Weinkopf, (2022).
Dualisation and part-time work in France, Germany and the UK: Accounting for within and
between country differences in precarious work. European Journal of Industrial Relations.
https://journals.sagepub.com/doi/10.1177/09596801221120468.

2 Bumre o yrunajuma ¢prexcubumiHux GopMH 3aI0LI/baBakba Ha 3/ipaBibe 3aI0C/IEHNX V:
Benach, J. Vives, A. Amable, M. Vanroelen, C.Tarafa, G. Muntaner, C. (2014). Precarious
Employment: Understanding an Emerging Social Determinant of Health. Annu. Rev. Public
Health. 35: 229-253.
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VMMOBHMHCKA IpaBa. MehyTum, npo6iem y mpakcH ce mojasjbyje OHJA Kaja ce
He MO)Xe YTBPJMTH /i /I je HeKO IPAaBO JIMYHO WUIW UMOBUHCKO.

3a pa3/IMKy of] IpecTaHKa paZHOT OJJHOCA Y C/1y4ajy CMPTH 3aII0C/IeHOT,
y fomaheM paJsHOM 3aKOHOZAaBCTBY HUCY peryjricaHe ocaefuile CMPTH Kaja
Cce y yJIO3H NOC/IOJ,ABLA 1T0jaBU GU3UYKO JHLIe Kao TakBo. [Ipemaa nocrojehu
MPOIMKCH MOTY JATH OCHOB U 3a Jpyradydja Tymaderma (Koja cy mpUCyTHA y
nomahoj Hay4YyHOj U CTPYYHOj TMTEPATyPH), MHUIL/bEHA CMO Za OU Basbajio
MPUXBATUTH CTaB OHUX AoMahux pagjHONMpaBHUX MHcala KOjU CMaTpajy ja y
OBOM CJIy4ajy paiH1 OAHOCHU Hehe pecTaTy, 0OCHM aKo ce TMYHOCT OCTAaBHUOLIA
MOYKe CMaTpaTH He3aMeH/bUBOM 3a UCITYbekbe MocTojeher paJjHOT O4HOCA MU
ce M3 HEKOT Jpyror pasyiora cMphy nocyofaslua ryou causa yroBopa o pajy u
IeroBa eKOHOMcKa omnpasgaHocT ([Jparuhesuh, 2023: 137).

2. HPECTaHaK PaAHOT OJHOCA U obaBe3se nmocjiaogaBia

[TpecTaHak pafHOT OHOCA y C/TY4Yajy CMPTH 3aMoC/IeHOT npeaBsuleH je
YJIAaHOM 176, CTAaBOM 1, TAYKOM 6) 3aKOHa 0 pazy>. PaiHu 0HOC y OBOM CIIy4ajy
IpecTaje He3aBUCHO OJ, BO/be MOCI0JaBla U 3all0C/IeHOr U MocaoaBal, Ty
YMBeHUYHY CUTYAIjy KOHCTATYyje Ha OCHOBY pellleha O IPeCTaHKY paJHOT
0JHOCa, Koje he mpeacTaB/baTH MPaBHU OCHOB 32 0JjaBy ca ocurypamwa. OBo
pelieme UMa JeKJIapaTOPHU KapaKTep, jep ce ’hUMe KOHCTAaTyje NMOCTojame
YU beHUIIe KOja je HACTYIHJIa He3aBUCHO OfI pelliera, MOIITO je U 6e3 IOHOLIeha
OBOT pellemna paJHU OZHOC IIPeCcTao.

»3a Pa3IUKY 0f OGTUTAlUOHUX OZHOCA Y KOjUMA, TIO TIPABUITY, CMPT
jefiHe ol CTpaHA He M3a3MBa IpPeCcTaHaK MPaBHOT OJHOCA, Y PaJlHOM OJHOCY,
CMPT 3alI0C/IEHOT HeMa 3a MoC/IeJUIly ITpeJia3dak MpaBd M o06aBe3a Ha Herose
HacnegHuke. OBO cTOra LITO Ce PaJHU OJHOC 3aCHUBA C 0O3UPOM Ha JTMYHA
CBOjCTBA U pajiHe CIIOCOOHOCTH 3aIOCJ/IeHOr, 300r 4Yera OH He MOXe [a
nmoBepu obaB/bame mocaa Tpehem nuny. [lorowe o6enexje yroBopa o pagy
IPeTIIOCTaB/ba, HaMMe, LIMPOKA MOCJIOAaBY€eBa OBJaurhema y MOCTYIKY
n360pa KaHAMAATA 3a 3aM0C/Iekhe, Kao U 3a6paHy MpeHOoLIekha U3BpLIeHA
noca Ha tpehe nmuue” (KoBauesuh, 2016: 94-95).

Pewrere 0 mpecTaHKy paZHOT O HOCA 300T CMPTH 3aMOCIEHOT Ce MOXKe
OHeTH HaKOH LITO IOC/I0JaBal; IPUMHU J0Ka3 O CMPTH 3aIl0CJIEHOT, Tj. U3BOJ, U3
MaTH4He Kibure ympanx. Of CMPTH 3aII0CIEHOT [0 laHa U3/laBaba U3BOJA U3
MaTHUYHE KIbUTe YMPIUX MOXKe TTpohu HekomuKo gaHa. Mehyytum, Ta BpemeHcka
pasnuka usMmely cMpTH 3anocieHor ¥ U3/jaBakkba U3BOJ,A U3 MAaTUYHE KIbUTe
yMPJIUX je HeGUTHA, TIOLITO PaJHU OJHOC 3aII0C/IEHOM ITPeCTaje JaHOM Kaja
je HacTymuJia CMPT, @ He OHOT JlaHa KaJia je JOHETO pelleme.

3 3axoH o pagy, ,,Ci. rmacauk PCY 6p. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017
- ognyka YC, 113/2017 11 95/2018 - ayTEHTUYHO TyMademwe.
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3arocjieHU je OCTBapHBao CBa IIpaBa II0 OCHOBY paJHOI OJHOCA J0
TPEHYTKa IMpecTaHKa ucTor 360r werose cMpTu. CXO4HO HaBeJEeHOM, 0
HaBeJleHOT JaTyMa je OCTBapMBao U IIpaBo Ha 3apafly, HAKHaJy 3apajie U Apyra
npumMama. [locnomasarn, je y o6aBe3u fa UCTa UCIIJIATH Y POKY OF, 30 JaHA OF,
JaHa IIpecTaHKa PaJiHOT O/IHOCA, A JJaH ITpecTaHKa pPaJHOT oJHOca 61 610 JaH
IberoBe CMpTH, UMajyhu y BUly HaBeJeHO y TPeTX0LHOM zieny paja. O6aBesa
HcIlJIaTe 3apajie, HaKHaje 3apajie U ApYTrux IpHUMama y POKy of, 30 aHa o/
JlaHa IpecTaHKa paZHOT OZHOCA MPOM3MJIAa3H U3 YlaHa 186 3aKOHa O pafy.

YKOJIMKO je 3alloc/ieHU MOJHeO 3aXTeB 32 OCcTBapuBamwe ogpehenor
MpaBa U3 paJHOT O HOCA, IPUMePa paju 3a jyGumapHy Harpazy, mocio4aBar,
je y o6aBe3u fa My TO NPAaBO MCIJIATU MAKO HHje Ipe CMPTHU 3aII0CIEHOT
[IOHEO pellierhe KOjUM je YCBOjHO 0Baj 3axTeB. MehyTum, ykoanko 3anociaeHu
Ipe CBOje CMPTHU HHUje MOJHEO 3aXTeB 3a OCTBapuBame ofpeheHor nmpasa,
KOje ce OCTBapyje Ha OCHOBY 3axXTeBa 3amocjeHor (jyOuiapHa Harpajma,
conupapHa rnomoh...), Moc/I04aBal, OBO MPABO He MOXKe UCIUIATUTH HAKOH
CMPTH 3aII0CJIEHOT, YaK U YKOJIMKO je 3aTI0C/IeH! HCITYHhaBao yC/I0Be 3a leI0BO
OCTBapHBabe, MOLITO je 3a HeroBo OCTBapHBame OHUO MOTpebaH 3axXTeB
3aII0C/IeHOT.

CBa mpaBa Koja ce ocTBapyjy 6e3 MoJHETOr 3aXTeBa 3aMoCieHoT, Tj.
HeIocpeHO Ha OCHOBY 3aKOHA, OIIITeT aKTa II0C/I0/IaBlia M/IM yTOBOPa O pasy,
IOIyT 3apajie, HaKHa/e TPOIIKOBA IPeB03a, HAKHa/le TPOIIKOBA C/I1y)XXOeHOor
IyTOBama..., IOCJI0AABAL], MOpPA HUCIUIATUTHU y POKY Of, 30 JaHa of AaHa
IpecTaHKa paZHOT OZHOCA yCJie[, CMPTH 3all0C/IeHOTr.

[MocnopmaBan, he cBa moTpa)kMBamwa Koja je IpeMa HbeMy OCTBApHO
3arocjieH! A0 TPeHYTKa CBOje CMPTHU YIJIATUTHU Ha pPadyyH 3allocjeHOr Ha
Koju My je nHaue yrutahuBao u 3apazy. OBa moTpakuBarmwa 3aIroC/JAeHOT
npema I0CJI0AaBIy y TPeHYTKYy HberoBe CMPTHU Iipejia3e y CBOjUHY HeTroBUX
HacJ/IeHUKA, a CXOAHO YJIaHy 212 3aKoHa o HaciehuBamwy.* YnaHoM 1 uctor
3aKoHa HOPMHMPpAHO je fAa ce Hacjelyje 3a0CTaBLITHHA, a by YHMHE CBA
HacnehuBawy nMogo6Ha MpaBa Koja Cy OCTaBHOLy NPUIAAaia Y TPEHYTKY
cmpTu. OBa HOBYaHa MOTpPaXkKMBamka Cy UMOBHUHCKOIIPABHOT KapaKTepa U
cxonHO TOMe nozobOHa Cy 3a HacaehuBame.

Y npakcH ce NMOCTAaBUJIO NMUTAE Ja JIM je MOC/I0jaBal y o6aBe3u
Jla Hac/jleJHUIIMMa NPEeMHUHYJIOT 3all0C/IeHOT MCIJIAaTH HaKHAaJy IITeTe 3a
HEHCKOpUIIheHU rOJUIIBU OJMOP YKOJIHMKO 3alOC/IeHU HUje NCKOPHUCTHO
TOAUIIBU OAMOD Y enuHU. Yranom 76 3akoHa 0 pajfy, MPOMUCAHO je fa je
y ciy4ajy ImpecTaHKa pajHOI 0JHOCa IOCJ0JaBal, AyXXaH /a 3alloC/IeHOM
KOjU HYje NCKOPHUCTHO TOSUIIBY OGMOP Y Lie TMHU VJTH e THMUYHO HCIUIATH
HOBYaHY HAKHA/Ly yMeCTO Kopulrhema roguuimber 04Mopa, y BACHHHU MPOCevHe

4 3akoH o HacnehuBamy, ,Ci1. rmacauk PCY 6p. 46/95, 101/2003 - ognyka YCPC u 6/2015.
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3apajie y IPeTXOJHMX 12 Mecelly, cpa3MepHO Opojy AaHa HenckopuirheHor
TrOAMIIkEr 0OJMOpPa, KOja MMa KapaKTep HaKHaJe LITeTe.

Wmajyhu y Buay fa je pafiHu OZHOC TMYHONIPABHOT KapaKTepa, TNYHA
MpaBa Koja 3arMoc/ieH! HUje OCTBAPHO Y TPEHYTKY CBOje CMPTH He MOry nipehu
Ha Berose HacjlegHUKe. CXOIHO TOMe YKOJIMKO je 3allOC/IeHU Ipe CMPTH
OCTBapHO MPaBO Ha HAKHAAY LITETe 3a HEMCKOpULIheHU TOAUIIBU OAMOP, Koja
My Huje ucrtahena (Ha mpyuMep packMHYO je paJJHU OTHOC CBOjUM OTKAa30M U
HerocpeHO HAaKOH TOTa IIPEMHUHYO), Ta/ia Ce Hac/IeJHUIMa TPeba UCTIIATUTH
HaKHaJa LITeTe 3a HEeMCKOpUUINeHU TOJUIIBU OLMOpP jep je HaBeAeHO
NPaBo 3allOC/IeHU CTEKAOo Ipe CBoje CMPTU. Y OBOM CJIy4ajy JTUYHO MPaBo je
IIPETBOPEHO Y MMOBHMHCKO MIPAaBO U MOJAJIOXKHO je HaciehuBamwy. MehyTum,
YKOJIMKO 3aIIOCJ/IeHH ITPaBO Ha HaKHAJy IITeTe HHje CTeKAo IIpe CBoje CMPTH,
Tj. U Jajbe je 6MO Y paJHOM OJHOCY KO/ IOC/I0JABLA, HeroBU HacJleAHULIN
HEeMajy IPaBo Ja 0f, TOC/I0AaBLA 3aXTeBajy HAKHA Y IITeTe 3a HeMcKopultheHn
rOJULIKBY OJMOP.

[IpaBo Ha ropummu ozMop, Ha muaheHo oxcycTBo, MHpoBamwe
pajgHOT OAHOCA... Cy MpaBa Koja Cy Be3aHa 3a JIMYHOCT 3allOCJeHOT U
HeMajy WMOBHMHCKONpPAaBHU KapakTep. Kox mpaBa Ha HakHagy uiTeTe
3a HeMCKOpHUIheHW TOAUIIBM OJMOP HMaMO HOBYAaHO IOTPAXKHBame
3aIl0CJ/IeHOT ITpeMa MTOC/I0AABIY ATy heroBa CyIITHHA ce orjlefia Y HAaKHaAu
LITeTe 3aM0C/IEHOM 300T TOTra LITO HUje UCKOPUCTHO CBOje JIMYHO IPABO HA
roguipy oamMop. OHO MMa CBOjy MMOBHMHCKY KOMIIOHEHTY a/1v 360T TOra LITO
3arnocyieHoM oMoryhaBa ia OBUM HOBYaHUM U3HOCOM 3aMeHHU HercKopuinheHe
JaHe rogulmer ogMmopa. Kako je HacTynmuia cMpT 3aloC/ieHOr, He TTOCTOj!
IIpaBHU Cy0jeKT KOMe ce OBa HaKHaJa LITeTe MO)Xe HCIJIATUTH, IOUITO ce
pazH o MpaBy Koje je OMI0 HeMOCPeAHO Be3aHO 3a IMYHOCT 3aII0C/IEHOT, Kao
HaKHaJa LITeTe Koja je HaMeleHa IMYHO BheMy jep KoJ MocjoJaBlia HUje
MOTao0 Zia OCTBApH IPaBo Koje je u3Melyy ocrasor sarapaHToBaHO U YIaHOM
60 YcraBa Penry6iuke Cp6ujes.

[IITo ce TUYe OoCcTa/IMX HAaKHAJa LITeTe KOje je OCTBApUO 3aIll0C/IeH!
IpeMa I0CJIOABILy IIpe CBOje CMPTH, IOy T HaKHaJe LTeTe 300r MoBpeze Ha
pany wiau npodecroHaHe 60JI€CTH, CBAa OBA MPAaBa UMajy UMOBUHCKOIIPABHU
KapaKTep U OHA Cy nofloOHa 3a HacehuBamwe.

3. [IpaBa 4wiaHOBa mopoaune

Y1aHoM 119, CTaB 1, TauKa 2) 3aKOHa 0 pazy oapeheHo je ga je mocnogasar
Jy>KaH Ja UCIIaTH, y CKJIaJly ca OMIITHM aKTOM, 3aII0C/IeHOM HaKHa/ly TPOLIKOBa
MOTPeOHUX YC/IyTa y C/Iy4Yajy CMPTH YIaHa y)Ke TIOPOAHLIE, a YIAHOBUMA Y)Ke
MOpOoANIe y C/Iy4ajy CMPTH 3aIlOC/IeHOT. Y CMUCJTy 3aKOHa O pafly IoJ, ONMIITUM

5 Ycras Peny6iuke Cp6uje, ,Cii. rmacauk PCY 6p. 98/2006 u 115/2021.
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aKTOM CMaTpa ce MPaBUJIHUK O paZy MU KOJeKTUBHU yrosop. Y1aHoBuMa
y)Ke MOpoJuIle CMaTpajy ce 6payHU APYT U Jela 3aMOCIeHOT.

OBo nmpaBo 4j1aHOBa OPOAUIIe IPEeMUHYJIOT 3aMIOC/IeHOT CaZip)KaHo je y
neny 3aKoHA 0 pafy Koju je mocBeheH apyrum npumamwuma. /Ipyra npumama
ce He CMaTpajy 3apa/ioM 3all0C/IeHOT Uy BbUX Ca/lajy CBa OHa IPHMMama Koja
je TmociozaBarl; JyXaH /ia UCIJIATH 3all0C/IEHOM y CKJIaZy €a OIIITHUM aKTOM
Y yToBOpoM o paay. OHa Mory npe/icTaB/baTv 00aBe3y NOCI04ABLA, a1 MOTY
OUTH ¥ ayTOHOMHA, Tj. 3aBUCUTHU 07 #06Gpe Bobe nocaogasua (bpkosuh,
Ypaapesuh, 2023: 174).

3aKOHOM 0 pazy HHje ZePUHUCAHO HA KOjU HAYMH U Y KOM M3HOCY ce
OBH TPOIUKOBU HcTnahyjy yKOTHUKO BUXOB M3HOC U MOCTYIAK HCIIaTe HUje
nepUHMCAH OMUITUM aKTOM MOCa0AaBa. Takohe, HUje HOPMHUPAHO U KOjU
ce cBe TPOLIKOBU MOTYy IJIaTUTHU. Pagu ce o 3Ha4ajHOM MPaBHOM He/lOCTATKY,
KOju 6M Tpebaso OTKJIOHUTH NMPHUIMKOM HEKe Off N3MeHa 3aKOHa O Pafy.
Y cynporHoM noctojahe npaBHa HECUT'YPHOCT y Be3u ca ypehuBamweM oBe
npobeMaTrKe.

YJ1aHOM 9, CTABOM 1, TAYKOM Q) 3aKOHa O Mope3y H Joxojak rpahana®
onpeheno je ma ce He maha nmopes Ha goxogak rpahana mo ocHOBYy momMohu Kojy
y CJly4ajy CMPTH 3aII0CJIeHOT U/IY NTeH3MOHMCAHOT 3all0C/IeHOT, ITocI04aBall
ucnnahyje yiany werose nopoguiie. Takohe, u1aHoM 1406, CTaBOM 2, TAYKOM
1) ICTOT 3aKOHA MTPOIKCAHO je [ja ce 3apaJoM He CMaTpa MpeMuja OCUTYpamba
KOjy mocozaBay, niaaha 3a cBe 3amocsieHe Koj, HE)XUBOTHOT KOJEKTHBHOT
ocHUTypama oJ MocjaeAula He3rojie, yK/byuyjyhu ocurypame of nmospeza Ha
pazsy u npodecroHaIHUX 000/beba U KOJIEKTUBHOI OCUT'ypama 3a CIy4aj
TeXXUX 60MeCTH U XUPYPIIKUX WHTEPBEHIMjQ, KA0 U MPeMHja KOTeKTUBHOT
OCHTypama JXMUBOTA 3a CJydYaj CMPTH 3alOC/eHOr ycien 6onecTu Kojy
nociogasay, nuaha 3a cBe 3anocene.

[TocToju pasnuka nsmel)y mpaBa Koja ce Mpu3Hajy 3aKOHOM O Pajay U
3aKoHOM 0 nope3sy Ha joxofak rpahana. Haume, npBuM nponncom 4jiaHOBUMA
ropozuiie je MPHU3HATO MIPAaBO Ha HaKHAa/y TPOIIKOBA, a APYTUM IIPaBoO HA
nomoh. Y oBoM ciy4ajy mpeMa MULI/beby ayTOpa pajy ce 0 UCTOM IIPaBy,
MOLITO je HaKHAaJa TPOLIKOBA Y CJY4Yajy CMPTH 3aIOCTIEHOTr CYIITHUHCKU
nocMaTpaHo nomoh Kojy mocsopasan ucriahyje usraHoBuMa nopoguiie.
MelhyTum, moTpebHO je YCKIaAUTU TEPMUHOJIOTHjY Yy OBa Ba HOPMATHUBHA
aKTa, ¥ TO TAaKO LITO OU IMpeMa MULI/beky ayTopa Tpebasio HAaBeCTH y 3aKOHY
0 pazy Ja 4IaHOBM MOPOAHUILEe MMajy IIPaBO Ha MOMOh y cay4ajy cMpTHU
3aIl0CJIeHOT, a He TPaBoO Ha HaKHa/y TPOILIKOBaA.

Kao mrto cmo Beh HaBenu, 3aKOHOM O pajy HHje MPELU3uPaH U3HOC
IIpaBa Ha HAaKHaJy TPOLIKOBA IOrPeOHMX YC/IyTa U MTOCTYTIAK 3a OCTBApHBahe

6 3axoH o mope3sy Ha foxogak rpahana, ,Ci. rmacauk PCY 6p. 24/2001, ... 6/2024 - ycknahenn
JVIH. U3H.
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oBora npasBa, Beh je 3akoHogaBa1 ypehuBarme oBor npasa npemnycTvo onuTeM
aKTY MOCJIOAABLA. YKOJIUKO OHO HUje ypel)eHO ONMIITHM aKTOM MOC/I0JABIIA,
MHUILI/beba CMO /1a OU ce IIPU OCTBApHBakby OBOT NpaBa MOCI04aBal, MOPao
OCJIOHMTH Ha 3aKOH O Nopesy Ha Aoxonak rpahaHa.

CyLITHHCKH TO 61 3HAYMJIO 1a O MOC/I0/1aBaL] HOPOJUIIY TPEMUHYJIOT
3aMoC/IeHOT MCIJIATUO HEONOPE3UBH M3HOC, KOjU je MPEeTXOLHO HaBeJeH.
MehyTum, kako 61 oBaj u3HOC Morao 6uTH ucniaheH, OTpeGHO je Ja YIaHOBU
MOPOAMLIE OCTAaBe OPUTHHAIHE pauyyHe TOBe3aHe ca TPOIIKOBHMA MOTpeGHUX
ycayra. Haume, y 3akoHy o pasy je HaBeJieHO fia YJIaHOBU IIOPOAMLE UMajy
MPaBO Ha HAKHA/Ly TPOLIKOBA MOTPeOGHUX YC/IyTa, KaKo 61 MOT/IH [ja UM Ce TH
TPOLIKOBHU HaZlOKHaJe, MOTPeOHO je J0Ka3aTH BHUXOBO MOCTOjakbe, a UCTO ce
MOJXe YYUHHUTH JOCTaB/balbeM OPUTHHATHUX padyyHa I0C/I0AaBLY.

3a mpykame mOrpeGHUX yC/Iyra HaJAJeXXHO je ozrosapajyhe jaBHO
KoMyHaHO nipeay3ehe ogpeleHe onurTuHe vau rpaza, a To je npenysehe
Koje 06aBJ/ba M KOMYHAJIHY JIeTaTHOCT yIIPaB/bakba rPo6/bHMa U CaXparbUBatba
(MTnanojesuh, 2022: 325). I1ITo ce THYe TPOUIKOBA MOTPEeGHUX YC/IyTa KOjU Ce
MOT'y HaZIOKHaZJUTH, CMaTPaMo Ja 6u Tpe6Gao HaJOKHAJUTH TPOIIKOBE KOj!
Cy yoGu4ajeHu 3a morpe6 y cpeIiHU y KOjOj je YXUBEO 3aTOCIEHN U 3a PETTUTH]Y
K0joj je mpumnazjao. /lakje, To Cy TPOILIKOBU 'POGHOT MeCTa, CAaHAYKa, IPeB03a
IIOKOjHHMKaA, Cajie y KOjoj Cy ce OKYIMJIM YJIaHOBU MOPOAULie U MpHjaTebr
HaKOH CMPTH 3aII0C/IEHOT, pyYKa HaKOH CcaXxpaHe U APYrd TPOLIKOBU KOjU
Cy MOBe3aHH ca MorpeboM 3armocIeHOr U KOjHU Cy TOHAaB/hAMO yOOHYajeH! 3
norpe6 y CpeJMHHU Y K0jOj je )KMBEO U 3a PeIUTH]jY K0joj je MpHUmazao.

3aKOHOM O pay HYje HOPMHUPAHO HU KOM YIaHY Y)Ke IOpOAHLe, OHJA
Ka/la MX MMa Bullle, 61 IToc10/aBal;, Tpebaslo 1a UCIIATH TPOLIKOBE NOrpeGHUX
ycayra. YaHoM 119, CTaBOM 4 3aKOHa O pajy, HOPMHPAHO je Aa ce YIaHOBUMA
yIKe IOpOo/iM1LIe, Y CMUCJTy OCTBAPHBakha HaKHaJle TPOLIKOBA NOrpeGHUX yCIyra
y CJIy4ajy CMPTH 3aII0C/IEHOT, CMaTpajy OpayHu ApyT U Aewa 3anocieHor. Ctora
NPOM3MJIa3H A BUILE JIMLA MOTY Of, TOC/I0JaBLa MOTPAXMBATHU ITahamwe
TPOIIKOBa MOrpeOHUX yC/Iyra, Te ce ONPaBJAHO MTOCTaB/ba MHUTAkE KOME OF,
IHX IT0C/I0Z,ABAl] MOPA UCIUIATUTH TPOLIKOBE MOrpeGHUX YCIIyTa.

Kapa Buie yaHOBa yike MOpoAHIie MMa IMPaBoO Ha HAKHALy TPOIIKOBA
NOrpeOGHUX yC/IyTa, jep Cy CBU 33jeJHUYKM HAJOKHAJAWJIU TPOLIKOBE, OF,
MOCJ/IOZABLA OBO ITPABO HAa OCHOBY 3aXTeBa MO)Xe TOTPAXKUBATH OHAj YIaH KOjU
je y mucanoj ¢popmu oBaurheH ox octannx. AKO je TPOIIKOBe IOrpPeOHMX yCIyra
IJIaTHO CaMo jeJaH YJIaH MOPOJHLe, OHZA OBO IPABO MOXXE MOTPAKUBATU
CaMo OH.

[MocnopmaBay, he yTBpAUTH KO je MIAaTHO TPOLIKOBE HA OCHOBY
JOCTaB/beHUX pavyHa. YJ1aH mopoaulie KOju je OCTaBUO padyHe, IJIATHO je
TPOILIKOBe rmorpeba, Te CX0HO TOME MHUIL/beHa CMO /ia OU mociogaBar, Tpe6Gaio
1eMYy /1a HaJJOKHaJU TPOLIKOBe MOrpeGHUX yCIIyra.
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Y nojeuHUM MOCeOGHUM KOJIEKTUBHUM YTOBOPHMA, Y/IAHOBH MOPOAHLIE
MPEMUHYJIOT 3aM0C/IEHOT, OCUM IpaBa Ha HAaKHAJAY TPOLIKOBA MOrpeGHUX
yciyra, UMajy ¥ Heka Apyra npasa. [Ipumepa paawy, y unany 81 [loceGHor
KOJIEKTUBHOTI yroBOpa 3a IpeJLIKOJICKe YCTaHOBe YWjUu je ocHUBaY I'paf,
Beorpag’, npeasuheHo je mpaBo Ha conugapHy nomoh 3a momoh Ma10/1€THO]
JleLl¥ 3aIT0CJIeHOT 3a C/Iy4aj CMPTH 3aIll0C/IEHOT POAUTe/ba Y BUCMHU TPOCeYHe
Mece4yHe 3apajie ca MopesnMa U AOINPUHOCHUMA 3a rpaj beorpaz, mpema
MoC/Ie AHMM 00jaB/beHUM MOAIMMA I'PA/ICKOT OPraHa HaiJIeXKHOT 3a MOCI0Be
CTaTUCTUKE.

Y unany 45 [Toce6GHOr KOJEKTHUBHOT yroBopa 3a Jp)KaBHe opraHe®,
npeznBulheHo je cauuHO TpaBo. HawMe, nena 3amocjieHOr 4Yuja je CMPT
HACTYMHJIA KAo MOC/Ie LA TOBPe/ie Ha PaAy viu npodecroHaIHOT 060/beha
MMajy IIPaBO Ha MeCeYHY CTUIIEH/IUjY TOKOM PeJJOBHOT LIIKOJI0Baba 10 BUCHHE
IpoceyHe MecevyHe 3apaje 6e3 mopesa u gonpuHoca y Peny6onuuu Cpbuju
IpeMa rnocjejmeM 00jaB/beHOM MOAATKY OpraHa HaJAJIe)XHOT 3a I0C/IOBe
CTAaTHUCTHKE, A aKO JAela 6opaBe y MpeJUIKOJICKO] YCTAHOBH MOC/IOAABALL
je Oy)XaH Ja HaJOKHAaAW TPOLIKOBe OOpaBKa y NMPEIIKOJICKOj YCTAHOBH.
NpeHTuvHO TpaBo je mpeaBuheHo U y uymaHy 51 [ToceGHOT KOTEKTHUBHOT
yroBopa 3a 3aIocJjieHe y jeAMHUIIAMA JIOKaIHe camoynipaBe®. MelyTum, nopep,
OBOTr IpaBa npeABUl)eHO je y NUCTOM YIaHy U Aa 4Y/IaHOBU MOPOJHLIE UMAjy
IIPaBO HAa COTMJAPHY NMOMOh y C/Ty4ajy CMPTH 3alOCJ/IEHOT.

Kaz 1unmaHoBHM mopopuie Ha OCHOBY ONUITEr aKTa MOCI0JaBIA UMAjy
IIPU3HATO BUIlle IIPaBa, jeJHO IIPaBO He HMCKJ/by4dyje Apyro npaso. Hauwme,
MPaBo Ha COTMAPHY NOMOh MIH CTHUNIeH ]y He UCKJby YYje IPaBO HA HAKHAZAY
TPOLIKOBA NorpeGHUX ycryra. CynTHHA OBUX NTPABa je allCOMyTHO PA3/IMNYUTA.
[TpaBo Ha HaKHaJy TPOLIKOBA MOrpeOHUX ycayra ucrnahyje ce uianosuma yxe
HOpoJUIle KaKO OM UM ce HaZlOKHAa/ /M TPOLIKOBU HACTAJIU ycJie[, norpeba,
a conuaapHa nmoMmoh, CTUIEeH/Mja U CIMYHA MpaBa uciiahyjy ce Kako 6u ce
ojrosapajyhuM HOBYaHMM M3HOCOM ITOMOIJIO YIAHOBUMA MTOPOAMILIE KOjU Ce
HaJsase y Teukoj GUHAHCHU)CKOj CUTyaLUjU yCie CMPTU IPEMUHYJIOT Y/IaHa.
Hogarj koju ce 1o 0BoM 0CHOBY J,001ja HeMa HAMeHCKY KapaKTep, 0K HaKHaZa
TPOLIKOBA MOrpeGHUX yC/Iyra MMa, jep ce OBaj HOBYAHU M3HOC KOPHCTH 33
HaMUpebe TPOLIKOBA ITOBE3aHUX Ca MOrpeGoM.

Kao cniopHo ce nojaB/byje u muTamwe fa 1M je JHO TUlie Y CJIy4ajy CMPTHU
YJIaHa CBOje y)Ke MMOPOAMLIe MOXe OCTBAPUTH HAKHAAY TPOLIKOBA MOT PeOHUX

7 Tloce6aH KOJIEKTUBHH yTOBOP 3a MPE/IIKOICKE YCTAHOBE YHMjH je OCHUBaY rpaj beorpaz,
»Ci1. rmacauk PCY 6p. 48/2023.

8 Iloce6GaH KONEKTUBHU YroBOp 3a Ap)KaBHe opraHe, ,Ci. rmacHuk PCY 6p. 38/2019,
55/2020 U 44/2023.

9 Iloce6aH KOJIEKTUBHY YTOBOP 3a 3allOCJ/IeHe Y je JUHHUIIAMa JIOKaIHe caMoynpase, ,CIL.
rnacauk PCY 6p. 38/2019, 55/2020, 51/2022 U 44/2023.
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yc/yra Koj, CBOT ITOCJIOZABLA, 300r CMPTH 4JIaHA y)Xe MOPOAHUlie, a KO,
MOCJ/I0J,ABIIA TPEMUHYJIOT, KA0 YJIaH y)Ke TOPOJHUIie TPEMUHYJ/IOT 3aMOCTEHOT.
Hauwme, 13 HaBe/ieHOT TPOM3MJIa3H a GM OCTBAPHO IO 1Ba Pa3/IMYMTa OCHOBA
MpaBO Ha HaKHAaJy TPOLIKOBA MOrpeGHUX YCIYTa, U TO KA0 YJaH MOPOAUILE
IIPEMHUHYJIOT 3aII0C/IEHOT U 300T CMPTH 4JIaHA y)Ke MOPOJ L.

C 063upoMm Ja To HUje 3a0pameHo 3aKOHOM O pajy, MUI/bEHA CMO
6U HaBeJeHO JIMLe MOIJIO OCTBApUTH 00a MpaBa YKOJIUKO OU y3 3aXTeB 3a
OCTBapyBabe MPaBa JOCTAaBHUJIO OpUTHMHaIHe padyHe. Kao mto cMo Harmacuiy,
pajiu ce 0 ABA pa3/IMYMTa IIPaBa Koja Cy yCMepeHa Ha HaKHAa/Jy TPOLIKOBA
morpe6GHUX yciyra. MehyTum, TpOmKOBY TOrpeGHUX YCayTa Cy YecTo Behu
0J, HOBYaHOT M3HOCA Koju Hciutahyje mociopasal, Te 6 Uy OBOM Cyd4ajy
HajBepoBaTHUje OuJjia UCTA CUTYyaLHja.

OBo npaBo 61 ce MOTJIO OFPAHUYUTH OMIITUM AKTOM IOCJIOJABLIA TAKO
TO OM Ce 3aXTeBaJIO JOCTAB/batbe JOKa3a Ja MPaBo Ha HAaKHAJy TPOLIKOBA
HorpeGHUX yC/Iyra HHUje OCTBApEHO KO/ ITOC/I0AAaBLA TPEMUHYJIOT YIaHa YXKe
MOPOJUIie MU IO HEKOM JPYTOM OCHOBY, Ha mpumep o, PoHza nMeH3UjCKOr U
VMHBaJIMJCKOT ocurypama. Taza, jeAHo uie He 6M MOTJIO OCTBAPUTH HaKHAZY
TPOLIKOBA MOTPeGHUX YC/IyTa Mo ABa OCHOBA.

Yj1aHOBM NOpOJHILe OZ II0C/I04ABLA MOTY IOTPaXKMBATHU M HAKHA/Ly IITETE
300T CMPTH 3aMI0C/IEHOT, YKOJTMKO je UICTa HACTYIH/Ia 300T KPUBHUIIE TOCTIOAABLIA.
Mmajyhu y Busy onpesbe unaHoBa 193-197 3aKOHa 0 0G/IUTalMOHUM OJHOCHMA,
4JIaHOBU NOPOJMIie MOT'y IOTPa)KMBATHU HAaKHAJy MaTepHjaiHe LITeTe Koja je
HACTyIWIIA yCJle[, CMPTH 3aII0CJIEHOT a/Iu M HaKHaly HeMaTepHyjalHe LITeTe, C
0631pOM [1a 32 OBO MOTPAXKMUBAE IIPEMA IMTOC/I0AABILY TOCTOjU TPAaBHU OCHOB
y 4JaHy 201 3aKOHA 0 0OIMTaljMOHUM OJHOCHMA.

YaH nopojuie MpeMUHYJIOT 3aM0C/IEHOT KOTa je 3aM0C/IeHU U3 PXKaBao
WJIM MY je peJJOBHO IIOMarao, Kao U OHaj YJIaH KOjH je 110 3aKOHY MMao IIpaBo
O[] Ibera 3aXTeBaTU U3Jp)KaBake, MMa IPaBO Ha HAKHAAY LITETe KOjy TPIHU
ryOGHMTKOM M3Jp)KaBaka, OJHOCHO IIOMarama CXOJHO 4Y/IaHy 194 3aKOHA O
obmuranoHuM ogHocuMa. CTaBOM 2 MCTOT YjIaHa MPOMUCAHO je a ce LITeTa
HaZokHalyje y 061Ky peHTe U peliu3MpaHy Cy KpUTEPHjyMHU 3a ogpehuBame
BHCHHE IITETe U IeHe HaKHaze. HaBexeHa oxpen6a ofHOCH ce HA Ciy4ajeBe
KaJa je CMPT /aBaolia U3Jp)XKaBamka IIPOy3POKOBaHA Je/IMKTHOM PaAboM
IITEeTHHKA, 360r Yyera HacTaje o6aBe3a /a ce HAKHA/ ! LITeTAa U3/ P)KaBaHUM
mupuMa. Oppen6boM ce LITUTe 3aKOHCKM MHTepecHy IIMper Kpyra Juia
(mocpeguux owrehennx), Koja cy U3I0KeHa UMOBHHCKHUM TI'yOHIMMa 3601
1erose cMpTH, a Ty he mrery umaru u y6yayhe (Mpsuh Ilerposuh, H.
[MeTposuh 3. 2021: 49).

Y 4nanHy 201, HaBefleHa Cy JIMIla KOja UMajy ITPaBO Ha HOBYaHY HaKHAAY
y C/y4ajy cMPTH HeKor nuna. KpyBuna mrTeTHUKA ce y3uMa y 063Up Kao
KpUTepHUjyM 3a peayKiujy yrBphere wrere. Omreheno nuue koje je gonprneno
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[la uITeTa HacTaHe, UM fa Oyzae Beha Hero wTo 6u WHave Gvjia, UMa MPaBO
CaMo Ha cpa3MepHO cMarbeHy HakHany (Pununosuh, A. Pununosuh, [I. 2019:

43).

4. IIpaBHe oceaye CMPTH 3alIOC/IE€HOT Y 3¢éM/baMa PeruoHa

Y cBUM eBpOIICKMM JpikKaBaMa, OTKa3y yroBopa O pajy Of, CTpaHe
noc/oAaBua nperxonu crposoheme orkasue npouezaype (Clyde & Co, 2017).
CMPpT 3aItoC/IeHOT je OCHOB 33 Ay TOMATCKH ITPeCTaHaK paJHOT OJHOCA, Te CTOTa
II0C/I0AaBal] HUje Y 06aBe3H /ia CIPOBOAM MTOCeOHY MPOLie [y Py 32 OTKa3HUBabe
yrosopa o pazy.

(YnmaHoM 112, CTaBOM 1, Ta4KOM 1) 3aKOHa 0 paay Pemy6nuke XpBarcke'™,
MMPOIMCAHO je Ja paJHU OAHOC IMpecTaje y CAy4ajy CMPTHU PafHUKA, Tj.
3anocseHor. MehyTumM, y oBoM npomnucy Huje npenu3nupaHo MpaBo YIAHOBA
MOPOAMLE HA HAKHAly TPOIIKOBA MOrpeGHHUX yCIIyTa UIH HEKO JPYTO HOBYAHO
IIPaBO Yy C/Iy4ajy CMPTH 3anocieHor. Y1aHoM 9oa je npejsubeHo ga pagHUK HA
OCHOBY paJHOT OJHOCA MOYXe OCTBApUTH IIPUMamba Koja y CKJIa/ly C IIPOITHCOM,
KOJIEKTUBHUM yIrOBOPOM, ITPAaBUJIHUKOM O pajly, aKTOM IOCJ/I0JaBla UIN
yroBOpPOM O pajy nocaozasan vcriahyje Kao MaTepujaiHO MPaBo U3 PagHOT
opHoca (jy6uiapHa Harpaza, perpec, 60XuhHMLA U CJ1.), KA0 U IPUMambha Koja
Y CKJIaZly ca MPOIHCOM, KOJIEKTUBHUM YTOBOPOM, IIPAaBUIHUKOM O Pafy, aKTOM
II0CJIOZABIIA MJIM YTOBOPOM O pajy mocjaogasarn uciutahyje pafgHuky, a Koja
MpeZCTaB/bajy HAaKHA/Ly TPOIIKA.

W3 HaBeseHoOr mMpou3uasu fa HaKHaJy TPOIIKOBA 3allOC/IeHUMa U
Jpyra nprMama 1o 0OCHOBY PaJHOT OJHOCA MTOC/I0AABAL] 3aM0C/IeHOM IpeaBuha
CBOjUM OIIIITHM aKTOM, Te CTOra M HaKHA/ly TPOIIKOBA IOrpPeOHUX ycIyra
WJIU JpyTa IpaBa MOPOJUIM 3aMIOC/IEHOT II0Be3aHa ca lheroBoM cMphy Moxe
MpeABUIETH CBOjUM OMIUITUM akTOM. MehyTum, u3 cagpkmne 3akoHa o
pany Peny6iuke XpBaTcke, Mpor3nIa3u Ja MocaogaBal HUje y o6aBe3u 1a
YJIaHOBMMa NOPO/AHLie ITPeMUHYJIOT 3aM0C/IeHOT UCIIJIATH HaKHay TPOLIKOBA
MOrpeOHUX YC/IyTa UJIM HEKa Apyra HOBYaHa Mpasa.

Y IlpaBUTHHKY O TOpe3y Ha J0X0JaK", KOjH je JOHeT Ha OCHOBY 3aKOHa
0 Mope3y Ha J,0X0aK™2, HaBeleH je HeONOpe3WBU M3HOC HOBYaHe TOMOhH Koju
ce MOXKe MCIIATUTH YJIAaHOBUMA MOPOJUIIe Y CIy4ajy CMPTH PajHHUKA U OH
HM3HOCH 1.120,00 eypa. Mehytum, y 3akony u [IpaBUIHUKY HUje HaBeJ€HO KO
ce cMaTpa 4YIaHOBMMA MOpPOJUIle IIPeMUHYJIOT 3anocaeHor. Y [lpaBuaHUKY

10 Zakon o radu, ,Narodne novine®, br. 93/14, 127/17, 98/19, 151/22, 46/23 i 64/23.

11 Pravilnik o porezu na dohodak, ,Narodne novine*, br. 10/17, 128/17, 106/18, 1/19, 80/19,
1/20, 74/20, 1/21,102/22, 112/22, 156/22, 1/23. i 143/2023.

12 Zakon o porezu na dohodak, ,Narodne novine®, br. 115/16, 106/18, 121/19, 32/20, 138/20,
151/22 1114/23.
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je mocpenHo AedpUHMCAHO AA Cy TO Jelja MIPEMUHYJIOT 3aII0CJIeHOT, Te 6U ce
Npu oApehrBamy Ko ce 0CUM BHX CMaTpa YIaHOBHUMA TOPOJHUILIE TPEMUHYIOT
3aIl0C/IeHOT IIPMMEHMO OIIIITH aKT I10CJI0AaBLaA.

Ynanom 325 3akoHuKa 0 paay Peny6nuke Byrapcke, mpomnucaHo je fa
paZHU OJHOC IIPecTaje y CIy4ajy CMPTH IOCJI0aBLA WJIN 3aII0CIeHOT Kaja
je yroBop o0 pajy 3aK/by4eH MMajyhu y BUJy TUYHOCT MOCAOLABIA, Tj. Kaja
n3Mely mux nocroju nMyHONpaBHa Be3a. Pasiu ce 0 pelemsy Koje je Je TMMUYHO
Pa3JIMYMUTO y OLHOCY Ha 3aKoH o pany Penybnuke Cpbuje.

Y unaHy 200 je HaBeZieHO [Ja je MocyioAaBal, y o6aBe3u Ja ocUrypa
3aI0C/IEHOT Of TOBPeJe Ha paAy, mpodecroHanHe 601eCcTH U CMPTH. Y C/y4ajy
HaCcTylamwa CMPTHOT UCXO0/a y)KaH je Jja HaJJOKHA/ M LITeTY Koja je HAaCTYIIHIIA
u rcta he 6uTu ymameHa 3a u3Hoc uciiahene ocurypane cyme. Jeman meo
3akoHwuKa je mocseheH oBoj mpobeMaTHUIU, TAaUHHje YJIAaHOBU 200-202, IITO
HUje C/Iy4aj y CpICcKOM 3aKoHY o pagy. Mehytum, c 063upom Ha TO fa ce pagu
0 3aKOHMKY a He O 3aKOHY, IPUMeTHA je HaMepa 3aKoHoJaBua Aa BehuHa
PaJHOMPaBHUX HOPMU OyZie cafp)KaHa Y OBOM MPOITHCY.

[TpecTaHak pafgHOr OfHOCA Y C/Iy4ajy CMPTH 3arocjeHor npejsuhen
je unaHoM 164 3axkoHa o pazgy Llpue I'ope'. [I[paBo Ha HaKHaJy TPOIIKOBA
HOrpeOGHUX YC/Iyra y c/1y4ajy CMPTH 3aII0CJIEHOT MJIM Jpyra HOBYaHA MpaBa
YJIaHOBMMaA MOPOJHLe IPEMUHYJIOT 3aTI0C/IEHOT HUCY NpeABrheHa 3aKoHOM
o pazy. Y 4naHy 104 3akoHa o pany LlpHe 'ope, mpomnucano je ma 3anocieHu
MMa MPaBo HA Jpyra IpruMama y Be3H ca paZioM Koja ce yTBphyjy KoneKTUBHUM
yroBOpOM, OJJHOCHO YTOBOPOM O pafy. Jpyra npruMmama He ypadyHaBajy ce
MPUIUKOM OGpadyHaBatba M3HOCA OTIIPEMHUHA.

Wmajyhu y Bugy ogpenbe 3akoHa o pagy, mociozasay y Lipuoj Topu
HeMa HUKaKBUX HOBYAHUX 06aBe3a IpeMa 4Y/JIaHOBUMA NMOPOJHULIE Y CIy4ajy
cMpTH 3anocsieHor. MehyTuMm, ywianoMm 20 Onuiter KoJIeKTHBHOT yTOBOPa y
LpHoj T'opu®s, npeasubheHo je ga mocaomaBaly 3amoc/€HOM, OJHOCHO YJIaHY
y)Xe mopoaule 3anocyieHor ucrtahyje momoh 3a ciy4aj cMptu 3anocieHor
WJIY YJIaHa IberoBe yke MOPoHIie Y U3HOCY Off HajMarbe JjBe MUHMMAaJ/IHe HETO
3apage. Y1aHOM y)Xe IOpOAMLe y CMUC/Ty OCTBapHBakba OBOT IIpaBa CMaTpajy
ce 6payHM ¥ BAaHOpPAYHU CYNPYKHUK, Aelna (OpayHa, BaHOpavyHa, yCBOjeHa U
MIACTOPYazL), POAUTE/HU U YCBOJUOLIH.

3a pasnuky of Peny6imke Cp6uje, y LipHoj ['opu je mpenusHuje ypeheno
IIPaBO Ha MOMOh Y4JIaHOBMMA MOPO/AMIIE y CJIy4ajy cMPTH 3anocieHor. Takohe,
IIKPH je KPYT JIMIA KOja MMajy IpaBo Ha oBy nomoh (BaHGPaYyHM CYNPYIKHHUK,

13 https://www.mlsp.government.bg/uploads/37/politiki/trud/zakonodatelstvo/eng/
labour-code.pdf, mpucrymnmeHo 30. 07. 2024. roguHe.

14 3akoH o pany, ,Ci. muct LT 6p. 74/2019 1 8/2021.

15 Omnwru KomeKTuBHYU yrosop, ,Ci. muct LT, 6p. 150/22.
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BaHOpavHa [Jela, ycBojeHa Jena...). MehyTum, Muibema cMo Aa 6 1O
3amocseHe 61JI0 MOBO/bHUjE Kajja O¥ 0BO pelerse 610 1eo 3aKOHa 0 Pafy, jep
KOJIGKTHBHH yTOBOP Ba)XU OTPaHHUYEHO BpeMe, CXO/IHO YJIaHy 35, TPU FofiMHe,
JIaKllle ce MeHa U OTKasyje 3a Pa3JIUKy Of, 3aKOHA KOJ, Kora TO HUje C/1y4aj.

CMPpT 3aMoC/IeHOT je OCHOB 3a IpecTaHaK paJHOT OJHOCA, CXOJHO
YJIaHOBMMa 62 1 65 3akoHa o pany Peny6iuke CeBepHe Makezponwuje'. Ynanom
113 IIPOIIMCAHO je /1a YIaHOBU MIOPOAHlie IPeMHUHYJIOT 3aIl0C/IeHOT UMajy ITpaBo
Ha HaKHa/y TPOLIKOBA morpe6GHuUX ycayra. Mctom oapesboMm je mpomrucaHo
Jia ce BUCHMHA, OCHOB M POK 3a UCIJIATy OBUX TPOIIKOBA ypehyje 3akonom nin
KOJIEKTUBHHMM YTroBopoM. /lakje, paju ce O pellewy Koje je CIMYHO OHOM
cagp)xaHoM y 3akoHy o paay Peny6nuke Cp6uje. 3akoHozaBarj je ypehemwe
OBOT IIPaBa y BeJIMKOj MePH MPEMyCTHO MOCI0AABLY HAKO je YTBPAHO 00aBe3y
HaKHa/le TPOLIKOBA

5. 3aKJ/py4aK

CMPT 3aM0C/IeHOT je YMIbeHHIIa Koja ca coO0M MoBiayu OpojHe MpaBHe
THoc/ie e Ipe CBera 110 HberoB pPaZiHU OlHOC, KOjH ce ,TI0 CHJIM 3aKOHA“ racu.
Pagnu ogHOC y 0BOM Ci1y4ajy mpecTaje ayTOMATCKH, a LOHOLIEHheM pelleiha
0 IIpecTaHKy paJHOT OZHOCA, CaMO Cce KOHCTaTyje HacTylake CMPTH Koja je
JloBeJIa 10 IpecTaHKa paJHOT O HOCA.

MehyTtum, octajy orBopeHa ogpehena npaBHa nuTama Koja mpousuiase
13 OCTBApeHHUX ITpaBa 3allOC/IeHOT JO CMPTH, Tj. KOja ITpaBa 3alloCIeHOT
HacJIeHULY MOT'y HacJeJUTH, a Koja He. C 003UpOM Ha Havesla U HOpMe
HacJIeJHOT IIpaBa, Hacieljyjy ce mpaBa Koja cy mogo6Ha 3a HaciehuBamwe, npu
YyeMy Cy TO IpaBa Koja MMajy UMOBUHCKHU KapaKTep.

Crora, cBa mprMama Koja je 0CTBApHO 3aI0C/IeHH 10 JaHa NpecTaHKa
pajiHOT OfHOCA yCJie[, CMPTH Mory OuTu npesmMmet Haciehusama. LlTo ce
THYe HaKHaJe IITeTe 32 HeMCKOPHUIIheHH rOAHIIBU OZMOP, CTaBa CMO Ja ce
ucra He ucrtahyje Hacreguunma. Hanme, oBa HakHaza mrere ce uciiahyje
3aro0CJIeHOM KOjU HHje NCKOPUCTHO TOAHUUIBU OIMOpP JO0 JaHa ITpecTaHKa
pajiHOT OfIHOCA, Ka0 HOBYaHa 3aMeHa HeroBOr NpaBa Ha FOAWILIEBU OAMOP.
[TpaBo Ha rogVIIKU OAMOP je TUYHO NMPABO 3aM0CI€HOT U OHO Ce FacH y CIy4ajy
werose cMpTU. CX0JHO HaBeZleHOM, TpeCcTaHKOM OBOT JIMYHOT ITPaBa, lipecTaje
Yy OBOM CJIy4ajy U MOTYhHOCT HeroBe 3aMeHe HOBLEM.

Y cnydajy cMpTH 3aIlloC/IeHOT, YIaHOBU MOPOAUIle UMajy NpaBo Ha
onpehena HoBYaHa moTpaxuBamwa Mpema MOCI04ABLY. 3AKOHOM O paAy HUje
y notnyHocTH ypehen o6uM 1 noctynak 3a ocTBapuBame OBUX IIpaBa, Beh je
HBUXOBO HOPMHpame Y BeJIMKOj MepH ITPenyIITeHO ONIITEeM aKTy II0C/I0AaBIIA.

16 3akoH 3a paboraute oguocu ,Cnyx6eH BecHUK Ha Pemy6Gnuka Makenonuja“, 6p.
62/2005...0p. 111/2023.
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[Tpunukom Heke og 6yayhux n3ameHna 3akoHa o pafy, NOTPeGHO je OTKIOHUTH
0Baj HEJOCTATaK U OBA MPaBa JeTa/bHO YPeJUTH 3aKOHOM O pasy.

Y Peny6nunu byrapcexoj, XpBatckoj, Liproj l'opu u CeBepHoj Make joHuju,
KOje cy Kao 3eMJbe PerruoHa y KoMme ce Haja3u Peny6ivka Cpbuja aHaiusupaHe
y OBOM pazy, IOCTOje pa3InyuTa HOpMaTHBHa pellleha I0Be3aHa ca IpaBHUM
rnocjegviamMa y ciayd4ajy cMpTH 3amnocieHor. M3 cagpxuHe oapenou
MO3UTHBHOIIPAaBHUX aKaTa MPeTXOJHO HaBeJeHHUX Jp)KaBa MPOU3UJIA3HU Ja
je YIrJIaBHOM OCTBapHBake HOBYAHMX IPaBa, KOje MMajy Y/IaHOBU MOpoAulie
IIpeMUHYJIOT 3aII0C/IeHOT, IpeNyIITeHO ONIITHUM aKTHMa I0CI04aBla.
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LEGAL CONSEQUENCES OF EMPLOYEE’S DEATH

Summary

An employment relationship is a legal relationship which, like any other
legal relationship, ceases to produce its legal consequences in case one of the
contracting parties ceases to exist. Thus, the employment contract does not
have legal consequences if the employer ceases to exist, through bankruptcy or
liquidation, but also in the event of the employee’s death. Upon a natural person’s
death, his/her rights and obligations cease and are transferred to his/her heirs.
However, all rights of a natural person are not inheritable, but only those related
to property law, while those that are related to the personality of the deceased
are not inheritable. In the event of the death of an employee, the question arises
which rights of the employee can be inherited (i.e. which rights are of a property
law nature), and which ones cannot be inherited (i.e. which rights are related to
the personality of the employee).

The death of the employee leads to the termination of the employment re-
lationship, regardless of the will of the employer, i.e. “by force of law*, but it also
produces other consequences, considering that the employer has certain financial
obligations towards the family of the deceased employee, and also towards the
deceased employee because the employer is obliged to pay all the income that the
employee earned until his/her death. Once the probate proceedings is initiated, the
sums paid by the employer to the deceased employee’s account enter the probate
estate and become the subject of inheritance.

Family members exercise the rights they have acquired on the basis of the
death of the employee directly with the employer. These rights entail compensation
for the costs of funeral services and possibly the right to joint solidarity assi-
stance, if it is provided for by the general act of the employer or the employment
contract, given that the joint solidarity assistance is not established by the Labor
Act. One of the open questions is whether family members can claim rights from
the employer, i.e. whether they submit a request for rights individually or jointly.
In addition, if the employee’s death occurred as a result of an injury at work or an
occupational disease, the family members of the deceased employee would have
the right to claim compensation from the employer.

The Labor Act does not regulate in detail the consequences that occur in
the event of the death of an employee, except for the right to compensation for
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the costs of funeral services that the family members of the deceased are entitled
to. However, the rights of family members are more precisely regulated in spe-
cial collective agreements. To resolve other open issues which are related to the
consequences that occur in the event of the death of an employee, it is necessary
to apply the rules of inheritance law, considering that in this case, it is a border
area between inheritance law and employment law.

Keywords: termination of employment, death of the employee, legal con-

sequences of the employee’s death, compensation for the cost of funeral services,
inheritable rights, uninheritable rights, probate proceedings.
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Ancmpaxm: Kako ce dpywmea kpehy kpo3 npoyec undycmpujanusdayuje
u paseoja, oHa doxcusbasajy demoepagcky mpaH3uyujy Koja pesyamupa
noseharvem dyeogeuHocmu, pacmom 6poja cmapujux auya y yKynHoj
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koja npyxa Hennaaheny dupekmHy ceakodHesHy He2y do cee eehez
oCNararba Ha MexaHusme Heze ca Jucmaxye. Ynpkoc Hedoymuyama
o0 mozyhem mehydejcmey Hasedenux demozpagckux, nOpoouUHHUX U
enudemuonowKux mpeHAd08a CMAHOBHUWMEBA, MAJIO je CyMibe y cee eehy
nompeby 3a ycnocmasasem cucmema dy20mpajHe Heze auya 3a8UCHUX
0d myhe Heee u nomohu. Y osom pady ce 2080pu npemedxcHo o HagedeHoj]
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1. YBOJ,

Kako ce gmpyuwrtBa kpehy Kpo3 mpouec WHZAyCTpUjanusanuje u
pa3Boja, OHA [OXUB/bABAjy AeMorpadCcKy TPAH3HUILUjy KoOja pe3yaTupa
noBehamweM JLyropeqHocTH, pacTyhoM cTapujoM MOMY/IaLHjOM U OTICTAHKOM
cybronyanujcKux rpyna Koje paHuje MOXKZA He OH TpeXuBesie pPaHO
JeTHUCTBO. Y NpBoj a3y TpaH3HIMje, MPETEXHO arpapHa JpyLITBa
KapaKTepHcasa je BUCOKA CTOIMA HAaTa/IUTETa M BUCOKA, aJIM IPOMEH /bUBA
CTONAa CMPTHOCTH Kao pPe3yJiTaT paToBa, Iagu U enugeMmuja. Tokom ose dase,
MmomyJanyja je ocTajajaa Majaa v Maaja, ca ogpehenum Gpojem nojeguHana
Koju 6 mpexxuBenu #o crapoctu. Ca pa3BojeM UM MHAYCTPHjaTHU3ALUjOM,
mo6o/bIIaEeM CAHUTAPHHUX YCJIOBA, MAbUM OpojeM enungemMuja, mo60/pLUIaHOM
3APaBCTBEHOM 3aLUTUTOM M OO/bUM XUBOTHUM YCTIOBUMA, HUBOU CMPTHOCTH
HOBOpoheHYaAu Cy omajanu, ycjen Jyera je yKyIHa Momnynanyja moyena ga
pacte. OBaj pacT ce HACTaBUO TOKOM BpeMeHa Mafia yCIOPEHUM TeMIIOM,
O6yayhu fna je HaTanuTeT MOYeO A OMaja, a CTOMAa CMPTHOCTH je 0CTajajia
Hucka. Ha xpajy, y mocnenmwoj (JaHac npucyTHoj) $pasu cTOma CMPTHOCTH
je HHCKa, a/iv je ¥ HaTa/IMTeT Takohe Hu3aK (MaKo moHeKas GpayKTyupa Kao
pe3y/iTaT NepruogUYHHUX ,,0€j6r GyMOoBa“), yc/ies yera ce yKyIHa MOIMyJiamuja
cTabur3yje Ha BUCOKOM HHUBOY.

[Mopen, memorpadcke TpaH3HWLMje KpPo3 Koja ce apyurrBa kpehy,
MOCTENeHO Ce Merhajy U TUIIOBU GOJIECTH U CMPTH, U TO MPEBACXOAHO Kao
pesyJITaT enuieMHUOoJIOUIKe TpaH3uIyje. MicTpaykuBauu reHepaHO CMaTPajy Aa
OBa TpaH3uIlMja yK/by4yje TpH Pase. [IpBa dasaje, miTo ogrosapa HajpaHUjUM
¢dazama gemorpadcke TpaHsuLHje, pasza Kyre U r1agd Kojy KapaKTepuiy
BHMCOKe CTOIle CMPTHOCTH O, XDOHUYHE HeyXPabeHOCTH, KyTe U emueMuja
3apasHux 60jIeCcTH Kao MWTO Cy Maje Goruibe U Komepa. Tokom fgpyre dase
J,0J1a34 [I0 TOCTEIEeHOT OIa/lakba CMPTHOCTH Of eMUAEMHM]ja U I/IaS 1 U ITpejiacKa
Ha 3apa3He 60JIeCTH Kao 1ITO Cy TyOepKy/03a, ynana rayha v uHpayeHLa Kao
JOMUHAHTHHM y3pouu cMpTH. Ca mo6osbliabeM MeJUIIMHCKE Here, OBe 60/1eCTH
II0CTAjy a/IeKO Mame pacnpocTpameHe Mehy mirahum /pyauma, anu nocrajy
MOIIACTH CTAPOCTH. Y 3aBPIIHOj (a3 eNUAeMHOIOUIKE TPAH3UIHje J0/1a3U
[0 TIoMeparba ca MHPEKTUBHUX 00JIeCTH Kao MPUMAPHOT y3POKa CMPTH U
WHBA/MIUTETa HA XPOHUYHEe GOIECTH Kao IJIaBHOT y3pOKa MOpOUAHUTETA
¥ MopTanuTeTa. JlJaHac cy JOMUHAaHTHe XPOHHYHe (6O0/IeCTH Kao IITO Cy
KOpOHapHe 60JIeCTH Cplia, XUIIePTeH3Hja, AujabeTec, apTPUTHUC U KaHIEPH,
Koje cBe Bulle norahajy crapujy nonynauujy, anu pacte u 6poj Maagux by LU
KOjU TaTe Of OBHUX 60JIeCTH ycJjie[, TOMMNX XUBOTHUX HaBUKA, Kao LITO Cy
He3/lpaBa UCXPaHa, HeJ0CTaTaK GpU3NYKe AaKTUBHOCTH U cTpec. OBe Gosectu
Cy IIOCTaJIe IUPOKO pacpocTpameHe U Mehyy /byauma pagHor y3pacra, yemy je
JIOTIPUHEO HANPeJaK y 3/[paBCTBEHOj 3aLUTUTH KOjU je OMOryhHo nmpoayxermbe
YKUBOTA, anu 1 noBehamwe xpounynux o6omerma(Rowles, Teaster, 2016: 11,12).
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JenaH of K/By4HMX MCXOJQ HaBeJeHUX Ipolieca je noBehame cTome
MpeXHUBJ/baBamka, LITO MOAPa3yMeBa Aa cBe Behu 6poj /pygu Moxe fa y)xuBa
y 3peJioj CTapoCTH, MAaKO Ce YeCTO CyO4aBajy ca OrpaHUYeHHMa ycje[,
XpOoHUYHUX 60secTr. OBaj TPeHA JOBOIU A0 PacTa 3HA4aja LyroTpajHe Here
Kao0 Ba)KHe KOMIIOHEHTe XMBOTA Y CaBpeMeHMM JpyliTBUMa. [lyroTpajHa Hera
obyxBaTa WIMPOK creKkTap ycayra. O6uvHO ce seduHHUIIE KAO CKYII yC/Iyra
KOje ce MPYIKajy, Ha MEPUOAUYHOj UK KOHTHMHYHUPAHOj OCHOBH, 0cobama
Ca CMakbEeHUM CTeNeHOM (PyHKIIMOHATHUX CIIOCOGHOCTH (610 GUBUUIKUX
VM KOTHUTUBHUX) KOje Cy, Kao MOCJIeJUIla TOra, y Jy)XeM BPeMeHCKOM
rnepuoay 3aBucHe of Tyhe Here u momohu y o6aB/baky OCHOBHUUX H/UIH
WHCTPYMEHTA/THUX AKTUBHOCTH CBaKOZHEBHOT krBoTa (Bugeru Buiue: World
Health Organization, 2004; European Commission & Social Protection Com-
mittee, 2021; OECD, 2021; World Health Organization, 2021).

Behuna eBpornckux gp)kaBa yCroCcTaBuiIa je CUCTEMeE AYTOTPajHe Here
Koju 06e36ehyjy puHaHCUpate U NpyKame AYrOTPajHUX yCiayra, OUjo y
00/TMKY AUPEKTHUX yCayra “y HaTypu WM MyTeM HOBYAaHUX HakHazja. Ha
norpeby 3a popmMUpameM U UMIIJIEMEHTAIMjOM OBUX CHUCTEMA YTHILA/NA Cy
nBa ocHOBHA ¢akTopa. [IpBu PakTop je cTaperwe CTAHOBHHUILITBA, KOje, aKO
Huje npaheHo ofgrosapajyhum no6ospliameM 3paBCTBEHOT CTakbha, JOBOAY A0
pacTa 6poja 3aBUCHUX CTapux 0co0a, unMe ce moBehaBa morpe6a 3a CHCTEMOM
gyroTpajHe Here. [Ipyru ¢paKkTop je nafg OCTYNHOCTU HepOpMaTHe Here, KOju
je pe3ynTar MpoMeHa y APYLITBEHUM TPEHJOBHMA, Pa3Bojy MOPOSUYHUX
cTpykTypa u pacryhem yuyenrhy jxena Ha Tpxxuity paga (European Com-
mission, 2021: 138). OBu ¢pakTopu gonpuHoce cBe Behoj moTpe6u 3a jaBHO
¢uHaHCcHpaHOM (PpopMaHOM) AYTOTPAjHOM HETOM.

[MpenBubame 6ygyhux Tpenmosa y o6mactu nmorpebda 3a JyrorpajHom
HEroM MMa K/bY4YHY yJIOTY Y pPasBojy ogrosapajyhux jaBuux noauruka. To
je HapO4YMTO BAYKHO KaKo 6u ce ocurypano obesbehrBarbe KBaTUTETHUX U
IPUCTYNAYHUX YC/IyTa, @ UICTOBPEMEHO OfpXKaJa pUCKalHa CTAaOMIIHOCT U
OJP)YXMBOCT cucTeMa. TaKBU HAMIOPH YKJbY Y]y, U3Meljy ocTaior, onTUMU3a1ujy
yIpaB/bakha CUCTEMOM JyTOTpajHe Here, Ka0 M MPHOPUTETHO yCMepaBaibe
pecypca Ha KOPUCHHUKe KOjuMa je Hera HajnoTpeOHMja, a KOjU NCTOBPEMEHO
MIMajy HajMame MoryhHocTH /13 je puHaHCHPajy camu. [lopep Tora, BaxHO je
006e36eUTH JOCTYIHOCT NpodeCcroHaTHUX HeroBaTe/ba KPO3 peryancarme
MXOBOT PA/HONIPABHOT CTATYCA, IPY)Kakhe HEeOMXO/ He IICUXOJIOIIKE MOAPILKE,
Kao U MPOMOIUjYy BUXOBOT 3/ipaB/ba U KOHTUHYHPAHY efyKalHjy, wro he
JonpuHeTH epuKacHUjeM QYHKIMOHHUC Ay CUCTeMa gyroTpajae Here (Euro-
pean Commission, 2016: 155, 156).
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2. PakTOpH KOju yTH41y Ha pactyhe nmorpebe 3a fyrorpajnom
HeroM: ieMorpadcke 1 JpyLITBEHEe IPOMEHe

[ToTpakmwa 1 MOHYyAQ yCIyTa SyroTpajHe Here MpeCTaB/bajy CA0XKEHY
u MeljysaBHUCHY JUHAMUKY, KOja IPOM3Ja3U U3 UHTePaKLHje Pa3TnYUTHX
daxTopa, ynje mehycobHo yTHIIathe U yCTOBbaBambe OGIMKYjy OBy 06macT
Ha BHILle HUBOA U YTUYY Ha lbeH Pa3Boj U epexTuBHOCT. HajBa)xHuju dpakTop
jecTe, CBaKaKo, CTeIleH 3aBUCHOCTH Ionyanuje of Tyhe Here v nmomohw, mro
je pe3y/ITaT cBeoOyXBaTHUX COLIMjaTHUX, IeMOT padCKUX U eITHAEeMHOTOIKIX
TpeHoBa. [loBehaH 6poj cTapux M XpOHUYHO 6OJIECHUX JTMLIA KOja Cy 3aBHUCHA
oJ, AyroTpajHe Here nmojpa3symMmena cBe Behy nmoTpeby 3a oBum ycryrama. Ca
Jpyre CTpaHe, Ha CTPAaHU MOHY/e yC/IyTa 3HavYajaH yTHLA] UMa JOCTYIHOCT
KBa/TM(PUKOBaHUX KaZipOBa, OAHOCHO HEeroBaTe/ba KOjU CY CTPYYHH U 00y YeH!
Ja TIpy)Ke KBaTUTeTHY Hery. HerocTaTak o6yueHUX pajHUKA MOXeE 10IATHO
KOMILIMKOBATH IIPUCTYII ¥ KBAaJIUTeT OBUX ycayra. [lopes Tora, ekoHOMCKHU
dakTopH MUrpajy BakKHy y/ory y ogpehuBamwy JoCTymHOCTH U 06MMa yciyra
pyrorpajHe Here. CTone eKOHOMCKOT PacTa y BeJIMKOj MepU yTUYYy Ha peCypCHY
6a3sy, Koja je moTpe6GHa 3a pa3Boj U OJpXKaBate OBOT cekTopa. Hampegak y
MeJULHUHCKAM U 34PaBCTBEHUM HayKaMa, Kao U pa3Boj U IpUMeHa HOBUX
TEeXHOJIOTHja, Takohe MMajy 3Ha4YajaH yTUIIAj HA TOOO/bIIATHE KBATUTETA U
JocTynHoctHu ycayra. OBe MHOBalMje MOTY 3Ha4ajHO YIPOCTUTHU IIPOLeC
npyama Here, noBeharu epukacHocT U onakuwaTy pag Herosaresba, LITO
JOTPUHOCH LIMPOj AOCTYMHOCTHU U Behoj ogp)XUBOCTHU cHcTeMa AyroTpajHe
Here.

2.1. Cmone 3asucHOCMu CMaHo8HUWIMEa

2.1.1. Cmape}be cmaHoesHuUwmea

Jlok je, mpema TBpAwama gemorpada, XX Bek 6u0 Bek mopacta 6poja
cBeTCKOT cTaHOBHUINTBA,' XXI Bek he 6uTH Bek cTapewma CTAaHOBHUILTBA.

1 Toxom uyerppecerux roguHa XX BeKa, IpolLemeHa TOAUIIHA CTOMA PacTa CBETCKe
IIOITyJ/Iallvje U3HOCHIIA je 0KO 1%. Y leLleHUjH Koja je yc/leJUIa, TOKOM IefleCeTUX FTOAUHA,
OBa CTOTA je 3HAYajHO mopacia u gocturia 1,8%, ma 6 TOKOM LIe3/eCeTHX JOCTHUTIA
BPXYHaL, 0f MpUOGIMKHO 2,03% roguinise. OBe, y KICTOPHjCKOM KOHTEKCTY, HeBHleHO BUCOKe
crore pacta HageJie ¢y gemorpada Koana (Coale) ma ykajke Ha MOTE€HLMjaTHO a/TapMAHTHE
rmocJieiuLe KOHTUHYHPAHOT geMorpadckor ekcrandnoHrnsma. OH je, HaMMe, TPOLIEHHO Ja
61, YKOJTUKO OM ce TaKaB TPEHJ, HaCTaBHO, 3a Matbe 0, 700 TOLMHA, I'YCTUHA HACEJbeHOCTH
OCTHTJ/IA HUBO MTPH KOM OM Ha CBAKOM KBaJPAaTHOM CTOTIAJ/Ty 3€Ma/bCKe TIOBPLUIMHE XUBeIa
10 jeiHa 0004, a Ja 61 3a Mame O 1.200 TOJUHA YKYITHA Maca YOBE€YaHCTBA MPeMalluia
macy came naanerte (Coale, 51). MehyTum, Beh cpegunom ceameceTnx roguHa goaasu
[I0 TIpeoKpeTa — r71006aJ1HA CTOMNA PAcTa CTAHOBHHUILITBA ITOYHIbE A ONa/ja, CITyCTUBIIHN Ce
Ha 1,85% roguiume. TOKOM ocaMieceTHX roJMHA Ta CTOMA je A0JATHO CMakeHa Ha 1,72%,
na 6uy geBefeceTuM rogrHama X X BeKa H3HOCHIIA OKO 1,4% ropuinme. OBaj maj yKasyje
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,PasBujenu ceetje Beh menennjama yHasaz saxsahen npouecom gemorpadcekor
CTapema, KOju y OCHOBH IMoZpa3yMmeBa noBehame Gpoja M yzaena crapor
CTAHOBHMIUITBA y yKYIIHOj monynauuju. [lpema MsBenrtajy EBponcke komucuje
0 CTapemy U3 2021. TOAVHE, )XUBOTHU BeK ce noBehao y Behunu pa3Bujenux
3emMasba of 60-ux rogvHa XX Beka, y3 U3BeCHy KOHBepreHUUjy usMely
myikapana u xeHa (European Commission, 2021: 19). Tako ce y EBpornckoj
YHUjY OYeKMBaHU )XMBOTHHU BeK IpU pohemy nosehao 3a Buille 01 10 TOAMHA
usmelhy 1960. u 2018. roguHe, gocTUTaBIIH 77,3 TOAWHE 32 MYILIKaple 1 83
roguHe 3a xeHe y 2018. roguuu (European Commission, 2021: 19). Pa3znuka
nsMeljy oueKkMBaHOT )XMBOTHOT BeKa )XeHa U MyLIkapaia ce y EBporickoj yHuju
0J, 2000. TOJMIHE CMambHJIA, TOIITO Ce OYeKMBAHU XUBOTHH BeK nosehasao
Op>Ke 3a MyIIKaplie Hero 3a xeHe. He mocToju koHceH3yc mehy semorpadpuma
0 JyTOPOYHMM TPEH/I0BMMa Y O4eKHBAHOM )XMBOTHOM BeKy. Ouemyje ce ga he
JKMBOTHH BeK HAPOYMTO 3aBUCUTH OF, TOTA A JIU IOCTOjY MPUPOJHA GHOJIOIKA
IPaHULA JyTOBEYHOCTH, 3aTUM Of, yTH1iaja Oyayhux MmeaunuHckux orkprha
U LyropouyHux edekara mporpama jaBHOI 3[paB/ba, Kao U JPYLITBEHOT
NOHAlllalka IONYT CMalerma CTOolle myllewma uiau Behe mnpesaneHuuje
rojazHoctu. Melytum, jecTe BaXXHO HATIOMEHYTH [1a CY IIPETXO/ HE MPOjeKIjuje
CTQHOBHHIITBA reHepPaJIHO NMOTLeHUIe oBehamwe 0YeKMBaHOT )XKUBOTHOT
BeKa nmpu pohemy, 1ITO je y HEKUM CJTy4ajeBUMa JOBEJIO O MOTLEHhUBabA
yTHIlaja CTapea CTAHOBHUIITBA Ha OyneT. Behnna 3Bannunnx gemorpadexux
MpojeKIiyja UIaK nmpeTnocTasma ga he ce noBehamwe oueknBaHOT JKUBOTHOT
BeKa Ipu pohemy ycrioputi. To je 3aTo IITO Cy cTONE MOpTanuTeTa y MIahum
rogmuama Beh Beoma Hucke u 6ynyha mosehama o4eKrMBaHOT YXKUBOTHOT BeKa
64 3axTeBaJsia MoOOJbLIAbA Y CTONIAMA MOPTAJIUTETA Y CTAPHjUM TOAMHAMA
(European Commission, 2021: 19).

HajnoBuje npojexuuje EypocraTa npeTnocTtaBbajy KOHTUHYHUPaHO
noBehame XUBOTHOT BeKa O, 2019. 0 2070. TOAWHE, HAKO Pa3TUYUTHUM
O6p3vHaMa y Jp)XaBaMa 4ilaHuLama. Y EBpOICKOj yHHjU Kao LieJIMHH,
ouekyje ce na he ce ouekMBaHU JXMBOTHHU BeK MPOAYKUTH U 3a MyLIKaple
Y 32 )KeHe, y3 CMamere MOJIHe pa3rKe. 3a MyLIKaple ce o4yeKyje Aa he ce
OYeKMBAHU XMBOTHH BeK IpHU pohewy nosehartu 3a 7,4 rogune, u to ca
78,7 y 2019. roguHu Ha 86,1 Y 2070. TOAWHH, NOK he 3a )xeHe mopacT 3a 6,1
rOAuHY, ca 84,2y 2019. FTOAUHHM Ha 90,3 Y 2070. roguau (European Commissi-
on, 2021: 20). [Topep Tora, odekyje ce na he 3em/be unaHuLe KOje TPEHYTHO
MMajy HajHMIKM OYE€KUBAHU XUBOTHHU BeK Mpu pohemy 3abenexuTu HajBeha
noBehama, geuMuyHo cycTmkyhu ocratak EBporicke yHuje. 3a MyluKapiie,
Y 2019. TOAMHH, OY€KMBAHH )XMBOTHH BeK ce KpeTao uaMeljy 70 u 75 roguHa y
Byrapckoj, Ectonuju, Jletonuju, /IntBanuju, Mahapckoj, [Tomckoj, Pymynuju

Ha TOCTeneHo ybnakaBamwe gemorpadcke eKcrnaH3uje Koja je obesexuia mocjaepaTHu
nepuog (Nyce, Schieber, 2005: 10-11).
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u C10BauKoj, a o4yeKyje ce ga he y oBuM 3eM/paMa MopacT 3a 9 [0 12 TOAUHA A0
2070. rogvHe. 3a XeHe, O4YeKUBaHU JXMBOTHU BeK je 610 0KO 80 rofHa 2019.
y Byrapckoj, /leronuju, Mahapckoj u Pymynuju. Y oBum 3emspama ce fo 2070.
roguHe odekyje pact of, 8 1o 9 roguHa. Kao pesynrar HaBezeHOr, pa3inKa
usmely semasmpa ca HajehuM ¥ HaJHMIKUM OYE€KWBAHUM )XUBOTHUM BEKOM
cMamuIIa OU ce ca 10,8 TOAMHA Y 2019. TOAWHY Ha 4,5 TOLUHE Y 2070. TOLUHU
3a MyLIKaplie, v ca 8 Ha 3,7 roauHa 3a xeHe (European Commission, 2021: 20).

W monynaunuja Cp6uje je Beh zmenenumjama s3axBahena mporuecom
Jemorpadckor crapewa. Cpegunom XX Beka craHoBHUIITBO Cpluje je
cnazgano y miaahe nonynauuje Egpone (Pamesuh, 2006: 44). Mehytum, nog,
yTHLIajeM CMalbeHOT HaTa/IMTeTa U CMalbeHe CMPTHOCTH CTAPHUX JIULA, OF,
CpeZiViHe MPOILJIOT BeKa 3alloYNibe MHTeH3UBHO U KOHTUHYHPAHO CTapeme
CTAaHOBHHUINTBA. [locneamux fgelleHrja MHTEH3UTET CTapema AOCTHIKe CBe
Behe pasmepe, uemy cy noce6Ho gonpunenu nopemehaju y crapocHom cacraBy
Hacnehenn us npownoctu. O apyre nomoBruHe XX BeKa 0 MpBe gelieHUje
XXI Beka y Llentpanuoj Cpouju u Bojsogmuu 6poj nuia ctapux 65 U BULLe
ro/iHa je TOTOBO YeTBOPOCTPYKO noBehaH - ca 325 xuspaza y 1948. rogHu Ha
1.250 XMJba/la 2011. TOAMHE, A BBUXOB Y0 y YKYITHOM CTAaHOBHHUIITBY ITOPACTa0
je ca 5,6% Ha 17,4% (Mwuxajnosuh: 2013: 73).

OBaj TpeHA ce HaCTaBMO W HAaKOH 2011. roguHe. [la Tako, mpema
CTaTUCTUYKOM TOAVLIbAKy Penmy6IuyKor 3aBoia 3a CTaTUCTUKY U3 2024.
rofuHe, IpoCevYHa CTApOCT CTaHOBHUIITBA Penybnuke Cp6uje mopacia je ca
42,1TOUHY Y 2011. TOAZUHU Ha 43,9 TOAUHA Y 2023. roguHH, to CpOujy cBpcTaBa
y peZ, 3eMasba gy6oKe femorpadcke CTapoCTH, ¥ TO He CaMO Y eBporickuM, Beh
MY CBETCKMM pa3Mepama. [Ipema nHjekcy ctapema, ogHOC 6poja cTapux 60 u
BHllle FOLWHA HacmpaM O6poja Miahux oz 20 roguHa, y mepuogy of, 2011. 10 2023.
roauHe nosehaH je ca121,9 Ha150,5. Y mepropy 2011 - 2023, y/Ie0 CTAHOBHUILITBA
maaher oz 15 rogyHa U cTapyjer of 65 roiuHA Y YKYITHOM CTaHOBHHULITBY
KpeTao ce cjiefiehoM JMHAMHUKOM: TPOLIeHAT MIaguX (0-14) OCTAO je Ha UCTOM
HUBOY 0] 14,4%, [IOK je MPOLieHAT CTapUjuX o 65 roJHuHA MOPaACTao ca 17,3%
Y 2011. TOAMHU Ha 22,3% y 2023. rogunu (PemyGnuvKku 3aBoj 3a CTATUCTHUKY,
2024a: 26). Y ycioBuMa gemMorpadcKor crapema, gowio je u go nosehama
KoepHIMjeHTa 3aBUCHOCTH CTapHX, KOjU yYKa3yje Ha ofHOC Opoja cTapux 65
Y BUILE FOAMHA HACIIPAM 100 JIMIIA PAZHO CIIOCOOHOT KOHTHHTEHTA (15-64) U
OJlpa)kaBa IOTEHIIMjaJl 3eMJ/be 3a CyouyaBambe ca eEKOHOMCKHM Ioc/IeuaMa
CTapema, MOCeOHO Y KOHTEKCTY OAPKUBOCTH MEH3UOHOT CUCTEMA U OILITE
€KOHOMCKe CTaOM/THOCTHU. Y 2022. BpeJHOCT KoepUIIMjeHTa je U3HOCHIIA 34,7%,
JIOK Ce y 2052. TOAUHU O4YeKyje MopacT Ha 49,6%, LITO MpeAcTaB/ba OZHOC
CTapHjUX HACIIPaM pajHO CIIOCOGHUX JTHIIA y pa3MepH 1:2 (Peny6inyuku 3aBoz,
3a CTAaTUCTHKY, 20240: 21).
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OcHOBHa 0/1/IMKa KpeTama MP0jeKTOBAaHOT CTAHOBHUINTBA Peryb/nke
Cpb6uje y mepuoy 2022 - 2052. jeCcTe 0JBUjambe Mpoleca genonynanyje. Hanwme,
IIpeMa CBaKoOj BapHjaHTH NpojeKLHja, Opoj CTaHOBHUKA 2052. TOANHe 610 61
MamH Hero 2022. roguHe, a Peny6iurka Cpbuja 61 6Mjia TUTUYHO MOJPYUje
HeraTUBHOT NpupojHor npupaurraja. Ovekyje ce ga he ce 3a rpugecer roguHa
yZeo LA CTapuX 65 1 BUILle roguHa noBehatu ca 21,9% Ha 28,5%. [Topez Tora,
y HapeIHUX TpHUJeceT FOAUHA, peaBuha ce u nosehamwe gy>xnHe )XMBOTHOT
BeKa MoIyIalyje CTapoCcTH 65 TofMHa MPUGIMKHO 32 TPU FrOAUHE. Y KOHTEKCTY
npoueHe 6ysyhe moTpakme 3a ycyrama Kao LITO Cy 34,paBCTBEHA U COLjMjaTHA
3aUITUTA CTAPUjUX, TOCEGHO je BAXKHO CKPEHYTHU M)XKy Ha MOMYIALUjy CTapy
80 u Bullle rofMHA. Ye0 HajCTapHjuX Y YKYITHOM CTaHOBHUIITBY moBehahe
ce ca 4,5% y 2022. roguau HA 7,3% y 2052. roguHu (Penybanyuku 3aBoj 3a
CTAaTHCTHKY, 20240: 21).

[Tpema craBoBuMa CBeTcke 3apaBcTBene opranusanuja (C30) crapeme
CTAHOBHULITBA ce fiePUHMUIIIE Kao jeflaH o HajBehux ycnexa byckor ApyiuTsa
(JeBeyuh, CrojunkoBuh, 2012: 61), HACTA0 KA0 pe3y/ITAT XyMaHHUX ITOMAKa,
OJHOCHO CMalerha MOPTA/JIUTeTa CTAPUX JIMLA U BUXOBOT y)XXeT XUBOTHOT
BeKa, U TO 3axBa’byjyhu HampeTKy y MeguuuHu, papMaKoIOTHjU, jaBHOM
3[,paBJby M IPOMOBHCA Y 3[,paBUX KUBOTHUX cTHI0BA ([leBeyinh, CTojunkoBuh,
2012: 46). MehyTrm, ako ce ctapocT mocmarpa Kao o6a cMawbeHUX GU3MIKUX
Y IICUXUYKHX CIOCOOHOCTH Y noBehaHor nHBanuguTeTa, a gemMorpadcko
crapeme Kao noBehamwe CTAaHOBHHINTBA KoOje je 3aBUCHO (y €KOHOMCKOM,
COLIMja/THOM U 3/IpaBCTBEHOM CMHUCITY), OHJJA Ce OBaj peHOMEeH MOXKe CMaTpaTu
v jenHuM of HajBehux n3asosa caBpemenor apyurrsa ([eseynh, Crojunkosuh,
2012: 45).

Hawume, kao mocienvna OMOOUIKOT MpoLeca CTapema, J0Aa3U 0
cBe Beher nmpucycrBa xpoHnyHux 6oectu Melhyy momynauujom, Kao WTO Cy
KapAuoBacKynapHe GosecTtd, gujaberec, MasurHu nopemehaju u apyru.
YecTo ce gemana ga ocobe UCTOBPEMEHO IaTe O, BUIlle OBUX 000/beba, IITO
pesynTupa myatumopbugurerom (Pagesuh, 2017: 1). [TapanenHo ca mpouecom
CTapema, jaBsba ce ¥ MoBehan 6poj ocoba Koje cy GyHKIMOHATHO 3aBUCHE, OHUX
Ca ICUXUYKUM UIU PU3NYKKM oliTeherbrMa, Kao M KOTHUTUBHO oiTeheHux
JMULQ, TIONYT AeMeHTHUX ocoba. Ctapuju myau ce cBe deirhe cyodaBajy ca
e€KOHOMCKMM IIpelrpeKaMa Y IPUCTYITY 3[paBCTBEHUM YCJIyraMa, ycaes rnaja
KyHoBHe MOhM KOjH je pe3y/ITaT NeH3MOHMCaba U IIPeCTaHKA aKTUBHOT PaHOT
Beka. Benuku 6poj crapux ocoba rybu cBoje crmocOOGHOCTH 3a CAaMOCTAaIaH
YKMBOT 300T OrpaHHUY€eHe IOKPET/bUBOCTH, ICUXOJIOIIKE CJIA00CTH MU PYTUX
¢usnuxux mpo6aema.> Crora, Mo CBUM OCTAIMM jeJHAKUM YCIOBUMA, OYEKYje

2 Kako je neno npumeruo Batler (Butler), ,rpareauja crapemwa Huje caMO Y TOME IITO
CBaKH 0[] HaC MOpa ia OCTapH U yMpe, Beh y ToMe IITO je Taj mpoLec mocTao HermoTpe6Ho
Myd4aH, 60JIaH, TOHMKaBajyh, ocnabwyjyh u nzonoBaH, ycies HeceH3MOMTHOCTH, HE3HAbA
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ce fa he ce 6poj 3aBucHUX byAu MoBehaBaTu ca nmopacTom 6poja cTapujux
mwyau, 6yayhu ma cy crone 3aBrucHOCTU Behe 3a cTapuje cTapocHe rpyre.

Jp>xaBe Koje ce cyo4yaBajy ca gemorpadCK1UM CTaperheM CTaHOBHHUIITBA
0361J/bHO pasMarpajy cBojy OyayhHocT, cBecHe ma he “maz Hatanurera u
HeJI0BOJbHA Pa/iHA CHAara’ M3a3BaTH 3HAa4YajHe IPUTHCKe Ha jaBHe pUHAHCH]e,
IITO MOXXE yTPO3UTHU €eKOHOMCKY cTtabunnoct (Jeseynh, Crojunkosuh, 2012:
45). Y OBOM KOHTEKCTY, CTapeHe CTAHOBHUILITBA MPEJCTaB/ba Kby YHU GaKTOP
KOju yTude Ha Oyayhu pact jaBHHX pacxofa 3a CUCTeM AYTroTpajHe Here.
Cse Behu 6poj crapujux 1 Beoma crapujux ocoba HemuzbexxHo he goBecTu
1o 3Ha4ajHor yBehama Opoja /byau Koju he nmatu motpeby 3a AyroTpajHOM
Herow, o he 3axTeBaTH He CaMO ITPOMEHY Y OpraHU3aL1jH 34PABCTBEHUX U
coLMjamTHUX ycayTra, Beh u 1y6/be pasmaTpame LyropoYHHX IMOJTUTHKA Koje he
06e36eAMTH KBaJIMTETHY U IOCTYITHY HeTy 3a cBe rpahane, 6e3 yrpoxaBama
ducKaIHe OAPKUBOCTH.

2.1.2. SGPQGCTI’IGGHO cmare crmaHosHuwmeda

[Torpe6a 3a AyroTpajHOM HEroM He NMPOU3UJIA3H U3 CAMOT CTAPEHA,
Beh je ymecrto Tora mocneguia nHBanuauTera, 6omectu uiau cinabocru (Eu-
ropean Commission, 2021: 140). Haume, mogauu o u3ganyma 3a JyroTpajuy
HeTy yKa3yjy Ha TO /la TPOLUIKOBH He PacTy JIMHeapHo ca roguHama. AHanusa
M3/aTakKa IpeMa CTapOCHUM IpyIliaMa Kojy Cy ZOCTaBUJIe CBe Ap)KaBe YIaHulle
EBporncke ynuje u HopBeika 3a M3BeliTaj o cTapemwy 13 2021. TOAWHe [TIOKa3yje
Jia TOTPOLIba (M3HOC MOTPOILIEH 110 KOPUCHUKY Y poueHTuma og B/ITT-a mo
rJIaBU CTAHOBHHKA) HE PErUCTpYyje pelaTUBHU MOPACT TPOLIKOBA 32 KOPUCHHUKE
IYyTOTpajHe Here y BULIUM CTAapOCHUM TpyllaMa Yy MepH Y K0jOj TO YUHH Y
npoduarMa TPOIIKOBA 34paBCTBEHE 3aALUTUTE, HUTH Y MEPH Y K0joj 61 TO
GUIIO0 OYeKMBAHO MpeMa CTAPOCHO] CTPYKTypHu 3aBucHocTH. OBO yKasyje
Ha TO /la TPOLIKOBH JyrOTpajHe Here 1o KOPUCHUKY MOBE3aHM Ca TEIIKUM
WHBAJIUAUTETOM MMAjy CIOKEHY MHTepaKiHjy ca crapourhy. 3aBucuhe o,
TOra Kako je fedpuHHCcaHa 3aBUCHOCT CTAPOCHUX IPyTIa, MPU YyeMy je mMoryhe
Ja ce MomnyJ/ialyja ca 3aBUcHoIhy nozenu Ha Mial)y, ”HBaTUAHY MOy IALUjy
(koja je Matba, aJTH Y HEKUM C/Ty4YajeBUMa Ca BUCOKUM TPOLIKOBHUMA MO 0COGH)
v cTapujy nonynanujy (koja je Beha, ca TMnUYHUM MOPacTOM 3aBUCHOCTH KaKO
CTApOCT HATIpeyje), a CBaKa Of OBUX I'PyTa KMA Pa3TUIUTE OTpede 3a Herom
(European Commission, 2021: 139).3

u cupomaiutsa“ (Butler, 1975). Yenen Tora, ,BepoBaTHO jeiaH of HajBehux cTpaxoBa y
cTapocTH jecte mTa he ce mecuTu Kaza gohe 10 036M/bHE U XPOHUYHE GOJIECTH MU
ry6utka cnioco6HocTu (Schulz, 2001: 2013).

3 IloxpuBeHOCT cucTeMa AyroTpajHe Here Takohe MMa CHa)kaH yTHLAj Ha npodun
TPOILIKOBA IO CTAapOCHUM rpynama. CucteMu LyroTpajHe Here ca BPJIO OTPaHUYEHOM
nokpuBeHouhy 061u4HO ce pOKyCHPajy caMo Ha OHe KOju UMajy HajBehe norpebe, mpumepa
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HaBepneHo cyrepuiie fa TpOIIKOBY AYTOTPajHe Here I10 IIPUMaoLly UMajy
CJIOXKEHU OJHOC ca TOAWHaMa XUBOTA. To 3Ha4M fa noTpebde 3a AyroTpajHOM
HeroM He ozpeljyje HY>KHO cTapocT cama 1o ce6u, Beh cy oHe ycnoBbene
(YHKIIMOHA/THUM CTareM opraHusMa. Hbuxoso mepemwe, meljyTum, HUje HU
MaJio jefHOocTaBHO. OBO Ipe cBera 300r YMbeHH1IEe Ja MOCTOju MoryhHOCT fa
Cce 3a10BOJbeHA MJIH yHATpes nckopuinheHa nmorpeba Bulile He JOXXHUB/baBa Kao
takBa. [lopes Tora, OKoJIMHA y KOjOj YOBEK XMBU yTUYe Ha OTpebe, y CMUCTY
(He)mocTojarba Mpenpeka Koje yeI0B/baBajy BbUX0BY NojaBy. KoHayHo, ,,mocToju
VHXepeHTHa Cy0jeKTUBHOCT Y MeTPHKaMa caMollepleniiije Koja OTeXXaBa
ynopegusoct” (European Commission & Joint Research Centre (JRC), 2023: 7).

Jenna crtpateruja 3a Mepere moTpeba 3a LYroTpajHOM HEroMm je
ocJIambarbe Ha 6poj /by 1 KOjU MMajy KOPHUCTH Of CHCTeMa AyroTpajHe Here. OHa
ce, MmeljyTuM, cMaTpa morpeurHoMm jep 6poj morpebyjyhux saBrcu He camo o7
cTBapHOTr 6poja /by11 KOjrMa je [yroTpajHa Hera noTpebHa (CTpaHa moTpaxibe),
Beh u ox goctynHOCTH yenyra ayrorpajue Here (ctpaHa moHyge). Crora,
oc/amate caMo Ha Opoj /byIM KOjU MMajy KOPUCTHU OJf CUCTEMA JyTroTpajHe
Here GU /I0BeJIO 0 BEPOBATHOT MOTIebUBatba Opoja Jbyi1 KOjUMa je noTpebaH
0BQj CHCTEM U 10 MU Takka YIIOpeJUBOCTH U3Mel)y 3eMasba UM, YHYTap 3eMaJba,
Mehy rpynama koje MMajy pa3inyuyT MPUCTYII CUCTEMY AyTOTpajHe Here (HIIp.
npema npuxoay uau nony) (European Commission & JRC, 2023: 7).

Jpyra crpareruja nogpasyMeBa ¢poKycHparme UCK/bYUYUBO Ha CTPAHY
MOTpakme. Y TUTepaTypH mocrtoju Bulie MehycobHo noBesaHnx KoHLenara
KOjU Cce KOPHCTe 3a NMpoleHy noTpeba 3a JyroTpajHOM HEroM, IIpH YeMy CBU
OHM BOJle [0 Pa3/IMYUTHX UCXO0Ja MPU HBHUXOBOj oNlepaliMoHaIn3aLuju. AKO
PasMOTPHUMO OBaj CIIeKTap II0jMOBa AYXX JIMHHje KOja 0O3HAauaBa ONLITOCT
KOHIeMNTa y onazajyhem pegocieny, mpBu ce Halasu MojaM 34 paBiba, KOjH je
HajMpe fepUHUCAH U CBeoOyXBaTaH, 3aTUM I10jaM C/Iab0CTH, KOjU IIPeJCTaB/ba
OTpaHUYEHY CITOCOGHOCT, C/IeIH 10jaM 3aBUCHOCTH, KOjU YKa3yje Ha IOTpeby
3a Cro/bHOM TIOMOhH, a Ha KpPajy je mojam MopOouguTeTa MK GU3UIKOT CTakba
owrrehemwa, Koju ce 0OAHOCH Ha KOHKPETHA MEeAWIIMHCKA CTalkba U TejlecHa
oMeTama Koja yTudy Ha pyHKuHOHHCame mojeauHna (Joint Research Centre
(JRC), 2023: 7).

HecmnopHo je na je cucTeM gyroTpajHe Here HepacKM/UBO IOBe3aH ca
3ApaB/beM JbYAU. JelaH OJf OCHOBHMX IOKa3aTesba MOTpebe 3a AyroTpajHOM

pazu, Ha Miage ocobe ca TEIKUM HHBATUAUTETOM. CTOra, BUXOB MPOQUII TPOLUIKOBA 110
CTapOCHUM IrpyliaMa MOXke TOKa3UBaTH BPJIO BUCOKe TPOLIKOBE 3a MJIa/ie U BPJIO HUCKe
TPOILIKOBE 3a cTapuje ocobe, c 063MpOM Ha TO Aa cucTeM o6e3behyje MuHUMaIHY Hery 3a
crapuje. Hacynpor Tome, 3eMsbe ca cBeoOyXBaTHUM CHCTEMUMA yTOTpajHe Here mpyxxuhe
IIOKPUBEHOCT U 3a MJIaZie 0cobe ca MHBAJTUAUTETOM U 3a CTapuje ocobe, mpu uemy he
UXOB ITPOQUII TPOLIKOBA [0 CTAPOCHUM I'PyllaMa BEPOBATHO OUTH GJIF)KH PeTaTUBHUM
TPOIIKOBMMa IPY)Kaka Here 3a cBaKy crapocHy rpyny (European Commission, 2021:139).
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HeroM je 3/ipaBCTBEHH CTATYC MOjeAUHLA — 0coOe ca JOOPUM 3[JpaB/beM UMajy
Mame IaHce fa Oyy 3aBUCHE Of, OBOT CHMCTeMa. 3apaBJbe ce feprHUIIe Kao
CBeOOYyXBaTHO CTame GpU3NYKOI, MEHTA/IHOT U COLUja/THOT OJ1arocTama, a
He CaMO Kao OJCYCTBO 60/eCcTH UIH CAab0CTH, KAaKO je TO JepUHHUCAHO Of,
cTpaHe CBeTcKe 3[paBCcTBeHe opraHusanyje.* OHoO je KOMIIJIEKCHU IPOU3BO/,
pas3nnyuTux pakTopa Koju ce Kpehy of 6rosIOIIKOT CTatha OPraHM3Ma, PEKO
MHAUBHUYa/THOT TOHAlllakha, JO COLIM0-eKOHOMCKMX KapaKTepHUCTHKA U
yTHIaja XUBOTHe cpegrne. Oco6ama ca 3/jpaBCTBEHUM MPOGIEMHUMA MOXe
6uTH noTpe6GHa 34paBCTBEHA HETra, aJIM TO He No/ipadyMeBa yYBeK oTpeby 3a
JYTOTPajHOM Herow, 1ITO yKa3syje Ha TO JjJa caM KOHLIeIT 3/ paB/ba HUje YBeK
[0Y3/IaH MHMUKATOP 3a MoTpely 3a oBakBUM cucTteMoM (Joint Research Centre
(JRC), 2023: 7).

Crora, Apyryu KOHILENT KOjU Ce KOPUCTH 3a INpOLeHy norpeba 3a
CHUCTEMOM JYTOTPAjHe HeTe jecTe KOHIENT c1abocTh. Mlako He TI0CTOjU OTIYHA
KOHCEH3YC O OIepaTUBHO] AePUHUILUjU €1abOCTH, 3HA4YajaH HAIpeJaK je
IIOCTUTHYT Y TIOC/Ie/iibe [iBe flelleHHje, IITO Ce OTiefjla Y eHOPMHOM IOpacTy
6poja HayuHUX My6IMKalMja Koje ce 6aBe o0BoM TeMoM. CBeTCKa 3[,paBCTBEHA
opraHmusanuja gedpuHuine c1aboCT Kao ,KIMHUYKH MPENO3HAT/bUBO CTakbe
KO/, CTapHjux ocoba Koje uMajy nosehany pamHBOCT, y3pOKOBaHY ONajiambeM
¢dusmosomke pesepBe U GyHKIIMja BULIECTPYKHUX OpraHa Kao Moc/IeguIly
CTapema, YMMe je yIrpoXKeHa CIIOCOGHOCT 3a aJaNTaliljy Ha CBAaKOJHEBHE
unu akyTHe crpecope” (CBeTcka 3apaBcTBeHa OpraHusanyja, 2017: 9). OBa
nebuHUIIMja Tpeno3Haje c1aboCT Kao crenudpuvan KITMHUYIKY €HTUTET KOjU
ce pasnvKyje o MHBanuauTeTa (Koju ce ofHOCHU Ha ourtehemwe y nusBohemwy
AKTUBHOCTH CBAKOJHEBHOT XUBOTA) U KOMOpOUAHUTEeTa (KOjU MOApPasyMeBa
MPUCYCTBO /iBe WM BHIIe XpoHUYHUX Gonectu) (CBeTCKa 34paBCTBEHA
OopraHmsanuja, 2017: 9). Craboct ce, cTora, cMaTpa npeTe4oM MHBATUUTETA
1 oGyxBaTa JUMeH3Hje Koje ce OHOCe Ha MOropliamke 34paBCTBEHOI CTamba
(Joint Research Centre (JRC), 2023: 7). MehyTum, konuenT cia6octu Takohe
HUje MOTIYHO MOY3/aH 3a NMPoleHy noTpeba 3a AyroTpajHOM HEroM, jep He
y3uMa y 063Up CBe acIleKTe COLMjaTHe U eMOLIMOHATHE MOJPIIKe KOjU CYy O,
IIpecyJHOT 3Havaja 3a a/leKBaTHY HeTY, Kao HU CTeleH 3aBUCHOCTH KOjH MO)Ke
6uTH crienudUIaH 32 CBaKy 0Co0y.

Ha cynmpoTHOM Kpajy crieKTpa YOIIITeHOCTU Ha/1a3UMO KOHIIeITe KOj!
ce ofHOCe Ha PpU3NUKO cTame uiu oumrehemwe. /lo 2001. roguHe, CBeTcKa
3/paBCTBEeHa OPraHU3alirja je KopucTua AeUHHUIIN]y HHBATUIUTETA KOja je
6u1a Be3aHa 3a pusnuka omrehemwa. [Ipema toj fedpunnnmju, nuBaugUTET
Ce OIMCHBAO KA0 ,,0TrPAaHUYEHH€e UTH HELOCTATAK CITIOCOOHOCTH (IIOCPeSCTBOM
ouwrehera) fa ce U3BPIIABAjy aKTUBHOCTH HA HAYMH W/ Y OOUMY KOjH Ce

4 Constitution of the World Health Organization, IIpeysero: 15.1.2025. https://apps.who.
int/gb/bd/pdf/bd47/en/constitution-en.pdf.
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CcMaTpajy HOpMaaHUM 3a byfacko 6uhe®. Y M3Beurrajy o crapemy 3a 2021.
rOAMHY, MHBATUUTET Ce MMOHOBO feduHuIiie Kao GyHKIMOHATHO oliTehemwe
opranusma (European Commission, 2021: 141). Mehytuwm, oBa gedpununuja je
Yy 3HA4ajHOj MepH OrpaHUYeHa 3a MPOLEHY nmoTpeba 3a JyroTPajHOM HEroM,
jep oBe moTpebe HUCY UCK/BYYMBO 3aBUCHE 0f PU3UYKOT CTatha OPraHU3Ma,
Beh U o cornMjaTHOT ¥ éKOHOMCKOT OKpY)Kerha y KojeM ocoba xuBu. Kako
je MCTAaKHYTO y MCTOM H3BEllTajy, MHBAJTUAUTET Y OBOM YXKeM CMHUCITY
He MOXKe OUTH M3jeJHa4YeH Ca 3aBUCHOUINY, jep HeKU JbyAr ca GU3UYKUM
ourrehemrmMa MOry HaCcTaBUTH A XuBe 6e3 3aBUCHOCTH Off TOMOhU APYTHUX.
Crora, 3aBUCHOCT HUje UJEHTUYHA UHBAaTULUTETY, jep OHA MMOJpasyMeBa
moTpeby 3a MOJPIIKOM Y CBAKOJHEBHOM YXHUBOTY, JOK MHBATUUTET OParkaBa
¢yHkumonanto owrehemwe nojegunna (European Commission, 2021: 141).

OTyza, Kao HajIIOTOAHU)H 3a MPOLEHY MOTpeba Y CUCTEMY LyTOTpajHe
Here CMaTpa Ce KOHLENT 3aBHCHOCTH. TpagUIIMOHAIHO, 3aBHUCHOCT Ce
npoiemwyje Kpo3 Mepe GpyHKIIMOHATHOT CTaTyca, Koje 00yxBarajy anare 3a
npoueHy GU3NYKUX, KOTHUTUBHUX, EMOLIMIOHATHUX U COLIMjaTHUX acIeKaTa
dyHkumoHaHe criocobHoCTH opranu3ama. Hajuerrthe kopuurhenu nagukarop
3a mpoueHy norpe6a 3a AYroTPajHOM HErOM OJHOCH C€ Ha CIIOCOOHOCT
NojeJMHLA Za U3BPIIAaBa OCHOBHE JHEBHE aKTUBHOCTHU XUBOTA (Activities
of Daily Living - ADLs) (Clark et al. 2007: 321). OBUM anaTom npouemyjy ce
CIIOCOGHOCTH CaMOMIOMOhM Y aKTUBHOCTHMA Kao IITO CY KpeTae, HCXPaHa,
o6auerse, TMYHA XUTHjeHa, a TPOLjeHa ce 0OMYHO BPIIH y3 ITOMOh CKaJle Koja
CaZPXKU YeTHPH TavKe: (1) MOTITYHO He3aBUCaH, (2) 3axTeBa CaMO MEXaHUYKY
nomoh, (3) 3axTeBa momoh apyre ocobe u (4) HECTOCOGHOCT 3a 06GaB/batbe
axtuBHocTH (Katz et al. 1963: 914-919). Op yBohewa oBe Mepe 1963. rofuHe,
OHa je BHILIe MyTa MOAU(UKOBAHA U JaHAC je LIMPOKO MPUMEHUBAHA 32 Mepeme
norpeba y ayrorpajuoj Heau (OECD 2007; Colombo, F. et al. 2011; Atella et al.
2017; European Commission and Social Protection Committee 2021).

Jllpyra dyecto kopuurhena mMepa npozgy6spyje mpucrty, npouwnpyjyhu
MPOLIeHY Ha CIIOCOGHOCTH KOje Cy BaYKHe 33 OJjp)KaBatbe CAMOCTATHOT )KMBOTA.
OBy Mepy, Koja ce OZHOCH Ha MHCTPyMEHTAa/THE aKTUBHOCTHU CBAaKOJHEBHOT
xwuBota (Instrumental Activities of Daily Living - [ADLSs), yBenu cy 1969. roguHe
amepuuku uctpakuBayu Jloron (Lawton) u Bpogu (Brody). OBum anarom
ce TpOLEYje CIOCOOHOCT MojeJUHIA Ja CAaMOCTAaTHO 006aB/ba AKTUBHOCTH
Kao IITO Cy KyMOBMHA HAaMUPHHIA, KOpUirhewe MpeBO3a, OfpKaBarbe

5 World Health Organization, International Classification of Impairments, Disabilities,
and Handicaps: a manual of classification relating to the consequences of disease, 1976.
[Tpeysero. 2.2.2025. https://iris.who.int/handle/10665/41003
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JoMahMHCTBA, y3UMatbe JIEKOBa, yIIpaB/bakbe HOBLIeM U Kopulhemwe TenedpoHa
(Lawton, Brody, 1969: 179-186).°

JenHoM Kaga ce ugeHTHUKYjy ogroBapajyhe mepe 3a KBaHTUPUKOBaK€
noTpeba 3a [yroTpajHoM Herom, Moryhe je ope JuTH U IPOLEHAT MOy Ialiuje
KOja UMa noTpely 3a OBUM cucTteMoM.” Ha OCHOBY pasIM4YUTHUX METPHKa,
nogauy u3 Eypocrara u mpaBhe 6asze SHARE (The Survey of Health, Ageing
and Retirement in Europe) nmokasyjy sa ce 6poj /byAu Koju nare oJ, 0361/bHUX
orpaHHu4Yema y 06aB/batby aKTUBHOCTH, & CAMUM THM M KOjUMA je moTpebaH
CUCTeM AYTroTpajHe Here, Kpehe o7 13% y mony/aanuju CTapujoj of, 50 TOAMHA,
[0 16% y monyaliujy cTapujoj of 65 roguHa u 20% y nomyianuju CTapHjoj of,
55 FOAWHA, ca 3HaYajHUM pa3/IMKaMa y IIPUXOAY, [I0JIy ¥ CTAPOCHUM rpylaMa
(European Commission & JRC, 2023: 10).

[Topen TpeHyTHOT CcTama y Iorjiefy MpoleHe noTpeda 3a AyroTpajHOM
Herom, Takohe je Ba)KHO pa3MaTpaTH Kako he ce ymeo momynaiuje ca
noTpebaMa 3a OBUM crcTeMoM KpeTtatu y 6yayhHoctu. HegaBuu MsBeraj
3ajegHuYKOr UCTpaXkUBavKor eHtpa (Joint Research Centre - JRC) EBporicke
xomucuje npeasuba ga he ce go 2070. roguHe yneo /pyau ca norpebama 3a

6 bBe3063upa Ha pa3InuKTe Mepe Koje ce IPHUMelYjy 3a TPOoLeHy HUBOAa pyHKIJMOHAIHE
CrMOCOGHOCTH WJIM MHBATUUTETA 0jeJUHALIA, HeJBOCMHUC/IEHO je [a je momyaanuja
KOja UMa noTpeby 3a AYTrOTPajHOM HEroM MU3Yy3€THO PAa3HOIMKA U [ja je KOHTUHYHPAHO Y
nopacTty. Mlako oBa npo6ieMaTHKa HHje HUA MaJio je JHOCTaBHA, Y COLMjaTHO-MTOTUTUIKUM
JUCKYyCHjaMa, OBa IOMNy/Ialjhja ce 4eCTO KaTeropuile y cienuduyHe rpymne, Hajueurhe Ha
OCHOBY CTapoCHe J0oOH UM THUIIAa MHBAJUAUTETA, Ca LU/bEM Ja Ce YCIyTe NMpelu3Huje U
eduracHuje ycMepe npeMa oapehennm kareropujama craHoBHUIITBA. Tako jegHy rpymny
4MHe ocobe ca CMeTHhaMa Y pa3Bojy, ocobe ca XpOHUYHUM 00/IeCTHMa, CTapuje ofpacie
ocobe ca pU3NUKUM MHBaIUAUTETOM, Muahe ocobe ca GU3MYKUM MHBATUIUTETOM U
oxpacie ocobe ca MmeHTanuuM nopemehajuma (Fortinsky, Shugrue, 2016: 421, 422; Zanjani,
F. Hosier, A. 2016: 321-329). 35paBCcTBeHa CTamka Koja 00yXBaTajy OBY IPYIy YK/bY4Yjy
aApTPUTHC U pyra peyMaTcKa 060/berba, XUIePTeH3Hjy, 60ecTy cpla, 601eCTH JOBHUX
PecIMpaTOpHUX OPraHa, KaHIep, fujabeTec, [epeGpoBacKyIapHe 601eCTH, MOXAHU YAAP,
IeMeHUHjy, 6y6pexxHe 60ecTH 1 MHOTa Apyra crama (Rowles, Teaster, 2016:14). [lpyra rpyna
obyxBara ocobe ca ourtehewrnma Koja cy pe3ynTaT TpajHUX, 00MYHO HeH3IeunBUX gedexara
y3poKoBaHuX GoJieurhy, moBpesoM (Kao LITO je aMmyTanuja y4oBa) MK KOTHUTUBHUM
orpaHuyemeM (HIp. JJayHOB cMHAPOM M ypoheHe Mandpopmariije Kao LITO je CIENNIIO
of, pohema). XpoHuvHe GosecTd U TpajHa omrehema Boje Ka HHBAIMAUTETY, OLHOCHO
CMamemy CIIOCOGHOCTH MOje JUHIIA [la Ce CAMOCTA/IHO CTapa o0 ceOu 1 06aB/ba CBAKOJHEBHE
aKTUBHOCTHU 6e3 ioMohu. Yciie 0Bora, IIoje JUHIIY TOCTAjy 3aBUCHU 0f Tyhe Here u momohu
y 06aB/batby OCHOBHHX M MHCTPYMEHTA/IHUX JHeBHUX akTUBHOCTH (Rowles, Teaster, 2016:14).

7 Ilpempa BehuHa ap)xaBa KOPUCTHU HEKY Of HaBeJeHUX Mepa KaKo O yTBpAuIIe HUBO
Y BPCTY SyroTpajHUX nmoTpeba Koje 0coba MMa, a TUME U Aa JIM MM [IPABO Ha MO/ PIIKY,
one ce Mehyco6GHO pasnukyjy Kako nmo cucremy GoLoBarka KOjU ce KOPUCTH 3a OLEeHY
036M/pHOCTH NOTPe6a, TAKO U [0 TOME KAKO Ce OBU GOJOBU IpHUMeYjy y nmpakcu. He
rocroju yHuBep3anHo npuxsaheHa mehyHnapogHa Mepa nmorpe6a 3a AyrorpajHoM Herom,
LITO YMHY TEIIKUM yrnopehuBame mparosa 3a ocTBapuBae npasa (Muir, 2017: 18).
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AyrorpajHoM HeroM nosehat# ca 11,6% y 2020. FOAMHY Ha 14,1% Yy 2070. TOLVHU.
OBo npeacTaBspa nopact of 21% y Opojy /bySU CTapUjUX Of, 50 TOAMHA KOjUMa
he 6uTu morpe6GHa AyroTpajHa Hera y 2070. ToguHH, y nopehemy ca 2020.
roguHoM (European Commission & JRC, 2023:19). Y aniconyTHuM GpojeBrMa,
6poj byAH KOjU MMajy moTpeby 3a AYyroTpajHOM HEroMm y 19 3eMasba EBporicke
yHuje noBehahe ce ca 19,7 MuIMOHa y 2020. TOAMHY Ha 20,9 MUJIMOHA Y 2025.
rOAWHY, Ha 27,1 MUJIMOHA y 2050. TOAMHU U Ha 28,7 MUJIMOHA Y 2070. TOGUHU
(European Commission & JRC, 2023: 19).

HcroBpemeHo, HajHOBuje mnpoueHe EBpomnckor uH$popmamuoHor
cuctema 3a kauuep (ECIS - European Cancer Information System) ykasyjy Ha
3HauajHO noBehamwe Opoja nuua o6onenux oz KaHuepa y EBpornckoj yHuju
300T MPOjeKTOBAHUX JeMOrpadCKUX MPOMEHA 10 2040. TOAUHE, TOCeGHO
Mely nomynauujom of 65 u Bulle roauHa. [Iponemwyje ce aa he ce 6poj HoBux
cay4ajeBa paka y 3eMs/baMa EBporicke yHuje u EBporcke aconujanuje 3a
cno6oauy Tpropuny (E®TA) moBeharu 3a 19% 110 2040. roguHe, JOK ce y KICTOM
MEPHOAY OYeKyje MOPaCT CMPTHOCTH OF paka 3a 27%.8 OBe fyropouHe npoieHe
Cy M3padyHarTe [oJ, IIPEeTIIOCTaBKOM Aa he MHIIMIeHIIMja ¥ HUBO CMPTHOCTH Of,
paKa OCTaTH UCTH Y IEPUO/Y Of] 2022. IO 2040. TOAUHE, ¥ TTOKAa3Yjy Aa CTapeme
CTAHOBHHUIITBA Pa3/IMYUTO YTUYe Ha II0jaBy paKa y pa3/IMuYUTHUM 3eM/baMa, Ca
MpOLEeHEeHUM TOPACTOM HOBHX JMjarHO3a paKa y pacnony oz +2% y J/leroHuju
1o +57% y JlykcemOypry. Takohe, crapema cTAaHOBHMIITBA UMA jaK epeKar u
Ha CMPTHOCT of, paka u takohe Bapupa meljy 3emspama, og +6% y Byrapckoj
1o +71% Ha Ucnarpy. OBaj TpeH/, ce jaB/ba yIPKOC HAIIPETKY Y JleUelby paKa
M HallOpMMa [Jja ce IIPOMOBHUILIE 3/IPAaBO CTapeme.

2.2. Cmpana nonyde - docmynHocm ycayza
dyzompajHe Heze U JbydCKUX pecypca

Mako cy cTaperme CTAaHOBHMIITBA, Ka0 U AeMOrpadCKU ¥ eMTHUI€EMHUOIOLIKH
npouecH, K/by4HU GpaKkTOpH KOjU 06IUKYjY pacTyhy mOTpakiy 3a JyroTpajHOM
HEroM, OHH TMPeCTaB/bhajy caMo jelaH [eo caoXeHor npobaema. Ha uctoj
paBHH, 1oceGHO je Ba)XKHO pasMoTpuTH pacTtyhy morpeby 3a spyAcKuM
pecypcrMa, yrIaBHOM 4YJIaHOBHMA MOPOAUIIA, KOjU Cy YeCTO NPUMOpPaHU
Ja Ipey3My OATOBOPHOCT 3a IIpy)Xame AyrorpajHe Here. OHU cy, MehyTuM,
CYOYeHH Ca BULIECTPYKUM U KOHKYPEHTHHUM 00aBe3ama, LITO OTBapa JOAATHE
H3asose.

OBHM acneKkTH NOTpPaXkKie U MOHYZe NYroTpajHe Here Cy IOBe3aHH.
Ca jemne cTpaHe, coumogeMorpadcka KpeTama M 3[PABCTBEHO CTambe

8 Cancer estimates up to 2040 factsheet. I[Ipeyseto 20.1.2025. https://ecis.jrc.ec.europa.
eu/cancer-factsheets-eu-27-countries-2022

9 Ibid.
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CTAaHOBHMIUTBA (MOCeGHO CTOIe 3aBUCHOCTH) YHMHE OCHOBHe (aKTOope Koju
yTuuy Ha pactyhy notpeby 3a gyrorpajuom Herom. Mehytuwm, c gpyre crpane,
Ha ITOHY/ly ¥ OpraHu3aliyjy OBOT CUCTeMa YTUYy 00pasLy IIpyKamwa JyroTpajHe
Here, Kao ¥ HAYMH Ha KOjH Ce Ip)KaBe 0C/amajy Ha popMmanny, miuaheny Hery
y ogHOCy Ha HepopmaHy Hery. OBM acleKTH MOAPa3yMeBajy U JOCTYITHOCT
JBYICKHX pecypca, 6e3 063upa Ja 11 Cy OHM AaHTKOBaHU y GOPMaATHOj UIH
HepopMaHoj He3u. C 063UPOM [ja je CEKTOP AYTOTPajHe Here BUCOKO PaZHO
WHTEH3UBaH, oueKyje ce na he pact 6poja wyau koju he 6UTH 3aBUCHU OF,
OBOT CHCTeMa 3Ha4ajHo noBehaTH MOTpaXkiby 3a PAHOM CHaroM Koja he 6uru
notpe6Ha 3a npyxame Here (Fujisawa, Colombo, 2009: 14).

2.2.1. ,ZIOCITI)/TIHOCITI HegﬁopMCUlHuX Hezcoeamesbd

busmia npsa gama Cjegumwennx Amepuukux /IpxxaBa, Eneonop Pozanun
KaprepjenHom je pexna: ,IlocToje camo yeTupu BpCTe byA Y HA CBETY — OHU KOjU
cy 6u/T HEeroBaTe/bM, OHU KOjU Cy TPEHYTHO HeroBaTe/bu, OHH Koju he GuTH
HeroBaTe/bH M OHU KOjuMa cy HeroBarebu notpe6Hu (Carter, Golant, 1994: 3).
W 3ancra, nako je npouemeHa NOKUBEHOCT 3aBUCHE NTONy/Ialjije HEHOBYaHUM
JlaBamblUMa U3 CHUCTeMa AYTOoTpajHe Here 0CTa BUCOKA, HAPOUMTO Y MOjeJUHUM
3eM/baMa uiaHuaMa EBporicke yHuje (mpumepa pagu y Xonauauju, JlaHCKoj
u llIBenckoj), Hajehu meo ycyra pyrorpajHe Here y BehuHu 3emMasba cBeTa
(mpumepa pagu y I'pukoj, /letonuju, Byrapckoj, Kunpy, Pymynuju, Ectonuju,
[MopTyrany, XpBaTCKoj 4 p.) ¥ 1ajbe MPY’Kajy Hepopmanuu HeroBaresbu (Eu-
ropean Commission, 2016: 142, 143). [1a Tako, HeKe MpoleHe YKa3yjy ga 4ak 80%
ngyrorpajHe Here y EBponu npyxajy Hepopmanuu HeroBaremu (Hoffmann,
Rodrigues, 2010: 3).

3a pasnuky of ¢popmasHe Here Koja ce riaha u Koja GyHKIHMOHHLIE
He3aBHCHO O IPYLITBEHUX 0JHOC]A, HepopMasTHa Hera ce He yaha v o6aBspa
ce crtoHTaHO (M3Mel)y LA MOBE3aHUX KPO3 MOPOAUYHE UK BAHIIOPOJUYHE,
npujare/bCKe ofHOCe), 6e3 3aK/bydera GpOpMasTHOT yroBopa. Y Hajiinpem
cMHUCTy, Iof, HepopMaTHOM Herom ce mojpasyMeBaMa cBaka BpcTa nomohu
WY Here MPY)XeHe cTapujuM ocobama (Y4IaHOBUMA TIOPOAHIIE UK JPYTHM),
Kao U Hera 3a oJpacJie paiHOT y3pacTa, Ma/ie U Jelly ca UHBAaIUAUTETOM, Kao
1 ocobe ca MeHTaHuM notemkohama (European Commission, 2018: 10). OBako
cxBaheHa, HedpopmaiHa Hera oOyxBaTa JBe MOABPCTe: MpodeCHOHATHY Hery
KOjy IIpy»ajy npodecroHanu 6e3 3aK/by4eHOT YTOBOPA U JITAWYKY HEry KOjy
006aBJbajy 4IaHOBHU MOPOAMLE, TPHjaTe by, pohaliy, KOMIIHje UTH BOTOHTEPH
(Dzakula et al. 2023: 449).

[IpBa BpcTa Here, OJHOCHO CJTy4ajeBH Y KOjUMa MalijeHTH U YIaHOBU
BUXOBUX MOPOAMIIA aHTaXyjy Tpehy ocoly kao HeroBaTemba GoecHe WU
cTapuje ocobe mpeCTaB/bajy BeJIMKH N3a30B. OBaj apaH)XMaH Mo pa3yMeBa
HepOpMa/IHO PaiHO AHTAKOBAIbE, Ca HEroBaTe/beM KOjU JXMBHU Y HUCTOM
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JoMahuHCTBY Kao 1 0coba 0 K0joj 6puHe. Y MHOTMM pa3BUjeHUM 3€M/baMa, OBU
HeroBaTe /bl Cy MMUT'PAHTH, CyOUeHH Ca je3NYKHUM OapHjepama U pa3arvKama
y APYLITBEHOM U KyaTypHOM nopekny (Dzakula et al. 2023: 449). Y mame
pasBUjeHUM 3eMJ/baMa CIIeHapHO je 3HATHO Apyravyuju. Hepopmanuy Hery,
OJHOCHO CTaJIHy OpUTY ¥ MOMOh THIIMMa KojuMa je moTpe6Ha mogpiuka 360r
$UBUYKMX, KOTHUTUBHUX WJIM MEHTA/HUX Npo6iema Hajueirhe nmpyxkajy
YJIAHOBU NOpOAUIle U NpHjaTesbu. IbuxoBa npoceuHa crapoct y EBpornckoj
YHHjU Bapupa Y 3aBUCHOCTH OfI, 3€MJb€, ajTH Ce MpOoLekbyje na Cy Hajueurhu
HeroBaTe/bu 0cobe cTapuje of 50 roguHa. [Ipema mozanuma OELL/I-a, oko
13% ocoba cTapujux of 50 roAgMHaA NMpyXxa HepopMaHy Hery GapeM jeHOM
HeziespHO (OECD, 2022: 13). Fbuxos 6poj y EBponu Bapupa usmely 10% u 25%
YKYIIHe ToIyJialiije, IpYU YeMy ce IpoceyHe BpeJHOCTU 3Ha4ajHO Pa3/IuKYjy
mehy ap>kaBama u 3aBuce o HaYMHA Ha KOju ce HedbopMaiHa Hera JeUHULIe
u mepu (European Commission, 2018: 10). [IpuTtom, npouemyje ce aa je 48%
HeOpMaTHUX HEroBaTe/ba y CTAPOCHO] TPYITH OF 45 10 64 roguue, 33% HUX
Ma 44 rogVHe WU Mame, a 22% nma 65 UIv BUlle roJuHa. "

HedopmanHu HeroBarebu Cy 4eCTO JXeHe Koje IPY)Kajy Hery CyIpyxK-
HULMMa, poauTebruMa uau cpoguunuMa (Colombo et al. 2011). Ha nuBoy
EBporicke yHuje 0Kko 59% cBrx HepOpMaTHUX HeroBaresba (CTapoCTH 0f, 18 U
BHIILIE TOJMHA) Cy )XeHe, y pacriony oz 52% (y PymyHuju) no 65-66% (y Yewurxoj,
JlurBanuju u [lo/bckoj)." HaBeseHO, Kao U YMHEHHULA A Ce CBe BHILE JKeHa
YK/by4yje Ha TPXKUILUTE Paja, Te A ce MOPOSUYHU MOJEeNH Memwajy, Hamehe
nuTate Konuko he y 6yayhHoctu 6utH focTynHux HehopMaTHUX HEroBaTeba.
Ila 6u ce cxBaTHO OBaj OyAyhu TpeH[ ¥ TOBe3aHM yTHIAj HedpOpMaHe Here
Ha jaBHO MpYy)Katbe U GUHAHCUPAbe YCIyTa JyTOTPajHe Here, Y eMITUPHjCKUM
HMCTPAKMBABUMA U TUTEPATYPH Ce, Hajuelnhe, y3uMajy y 003up [iBe TUMeH3Hje:
6yzyha mocTymHOCT moTeHUIMjaTHUX HepOpMaTHUX HeroBaTe/ba U HUXOBA
CKJIOHOCT TIPY)KaIby Here.

[TocmaTpame pojeKTOBaHOT 6poja MOTEHIMjaIHUX HEeroBaTeba, a/Ik U
pelaTUBHUX MpoMeHa y 6pojy Herosaresba U 6poja 3aBUCHUX 0f, Tyhe Here u
nmoMohu npejcTaB/ba MPBU MOKa3aresb Oyayher moTeHuMjaTHUX HECTAIIUIA
y 06/1acTH LyroTpajHe Here. Y TOM CMHUCIY, Basba ucTahM Ja eMnupwujcka
HCTPa)XKMBamwa I0Ka3yjy Ja ce y IepHoAy Of, 2010. 0 2060. TOAMHE O4YeKyje
noBahame O6poja mpunagHUKa cCTapocHe rpyme 65-79 u 80+ 3a 41%, 0O4HOCHO
3a163%, 0K ce y ICTOM IlepuoAly o4eKyje aa he ce crapocHa rpyna of 45 10 64
roJuHe, y K0joj ce Haja3u BehuHa noreniujanHux HepopMaIHUX HETOBATe/ba,
cmamuTH 3a 8,8% (European Commission, 2012: 28).

10 Eurocarers, The gender dimension of informal care, Position Paper, 2021, 4. [IpeyseTo.
5.2.2025. https://eurocarers.org/publications/ the-gender-dimension-of-informal-care/

u Ibid.
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C o63upom Ha To fa ce HajBehu 6poj HeroBaTepa mpumehyje y crapocHoj
TPYyIH Of, 45 0O 64 rofgvHe, y UCTPAXMBAamHUMA Ce Kao Ba)KHO MCTHUYE U
u3padyHaBamwe ,KoedUIlMjeHTa 3aBUCHOCTHU OJ, Here", y KOMe ce carjiefaBa
MMPOjeKTOBAaHU OAHOC Gpoja cTapux 65 U BHIIlE TOAWHA Y OJHOCY Ha JTAIA
y3pacTa of, 45-64 roguHe. Y TOM CMHUCITY, Ba/ba UCTAllX Ja MOJAIU ITOKasyje
na ce 6poj nmpBux (A cTapujux on 65 roguHa) y OZHOCY Ha apyre (1uua
CTapOCTH OF 45 10 64 rOZiMIHE) YABOCTPyUaBa o 2060. TOAUHE, IOK Ce OLHOC
CcTapocHe rpyre 80+ MpeMa CTapPOCHOj TPYIH Of 45 10 64 roguHu noBehasa
ca 17,8 y 2010. Ha 51,3 y 2060. TOJMHHY, LITO je HELITO Make OJ, yTPOCTpoUYera.
Jpyrum peunma, y 2060. TOGUHU O4eKYje ce jeaH Ja Ha jeJHOT IIOTeHI11ja THOT
HeroBaTesba (Tj. 0co0y y3pacTa of 45 10 64 rofiHe) Ko1a3u 51 0coba ctapuja of
8o roguHa. OBO HaroBeuITaBa MOTeHIWjaIHU ja3 u3Mehy moHyze v moTpakme
3a ycryrama gyrorpajae Here (European Commission, 2012: 28).

[Mopen 6poja moCTyMHUX HETOBATE /ba, K/bYUHO MUTAE Y Tiorieny 6yayhe
JOCTYITHOCTU HepopMaJiHe Here je CIIPeMHOCT HeroBaTesba Ja MpyKe Hery, U
ITO je BA)KHO, CIIPEMHOCT /1A je TIPY)Ke MOTPeGHUM UHTEH3UTETOM (Tj. Gpojem
NOTPeOHMX CAaTH UK 3aXTEBAHOM TeXXMHOM 3azaraka) (European Commission,
2018: 21). C 063MPOM /1a CY JKeHe JOMMHAHTAH J,00aB/bad HeGpOpPMaTHUX yCIyTa
IyroTpajHe Here, IIITO Cy BUIlle aHTA)KOBAaHe Ha TPXKUILTY pajia, TO Makbe MOTY
na npyxxe Hepopmanny Hery (OECD, 2023: 21). Haume, TpaguijnoHanto, sxeHe
cy GuJle MpUMapHHU Npy>Kaouu HepopMaiHe Here y MOPOAMLIAMA, LITO je Jeo
BUX0oBe npyuiTBeHe ynore. Mehytum, nocnenmwux meneHuja 3abenexeH je
3Ha4ajaH MmopacT y yveirhy >keHa Ha TPXHUILUTY paja, LITO NMa BUILIECTPyKe
edexTe. Kako xeHe cBe BUlIlIe y4eCTBYjy Y PaJHOj CHa3H, kbUX0Be MoryhHocTH
[la TIOCBeTe BpeMe U eHeprujy npyxamwy HepOpMaTHUX YCIyTa APACTUIHO
ce cmamwyjy. PagHu aHra)kmaH, 4ecTo ca 3aXTeBHUM PaJHUM BpPeMeHOM,
0CTaBJ/ba Make MPOCTOpa 32 HepopMaTHe mopoauyHe obasese. [lopes Tora,
y/la3aK )XeHa Ha TPXXHULITE Pafa ZOHOCH ca co60M moTpeby 3a eKOHOMCKOM
He3aBucHOUThy ¥ TpodeCcroHaTHUM yCaBpIIaBabeM, IITO MOXKE JOBECTH J0
CMamera MOTHBAallYje Ja ce pey3Me JoLaTHO onTepehemwe Here, HAPOUUTO
aKo ce He 00e30eay aleKBaTHA KOMIIEH3al1ja MJIN MO PLIKA.

Crora, Ha CKJIOHOCT HeroBaresba Aa MPYKajy Hery AupeKTHO he yrunaru
6yayhe yuenrhe xeHa Ha TpxuILITY paga ( Koje Cy y OBOM TPeHYTKY I/IaBHe
HeroBarespuie). HarMe, yrpkoc Be TMKOj BapyjaOMTHOCTH pajiHe cHare mehy
3eM/paMa y EBpOICKOj yHUjH, TeHepaTHO T/IeflaHo, CTolle y4yelrha yKeHa cy
CTaJIHO pacje y MOC/eAUX JBajeceT MeT roAnHa. V3Bemnitaj o crapewy
CTAaHOBHMILTBA MMOKa3yje fa CTAPHjHU Moje JUHILK (CTapH 0/, 50 TOAMHA U BULIE)
MMajy TeHAEHIHjy a OCTaHY Jy)Ke Ha TPXXULITY paja, moceOHo xeHe. Ha HuBOy
EBporncke yHuje, Hajpehu nmopact y ctonama 3anocieHocTH 0 2060. roguHe
Oo4YeKyje ce KOJ, )XeHa y3pacTa 45-64 rofiviHe, Y IPOCEKY 3a 12,1 TPOLeHTHH!
MOeH, /IOK ce 3a MYILIKaplie o4yeKyje MopacT OJ, caMo 3,5 IpOoLleHTHa IoeHa.
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CxopHo TOoMe, mpeaBuha ce na he ce pogHu ja3 y cTonmama 3anocjaeHOCTH
3HAYajHO CMAKBUTH y nepuogy Ao 2060. Mako ce npeasuha ga he ykymnnHa
CTOMA 3aIroC/IeHOCTH 0coba y MYHOj pajiHOj CHa3M (25-54) OCTaTH CKOPO
HempoMemeHa Ha oko 85% u3mel)y 2010. 1 2060. TogUHe, TO je MocaesULA
CYIIPOTHUX TPEHZAOBA TI0 MOJIOBUMaA - ydelrhe )XeHa Ha TPKIIKLITY pazga he
pactu, 1ok he yuenrhe mymrkapana onagatu (European Commission, 2012: 34).

[Topep Tora, cnmocoGHOCT py)xama Here he ce BepOBaTHO CMabUTH 1 360T
M3MelbeHUX MOPOAUYHUX Mozieia. HarMe, TOkOM mociejbUX JeleHnja gOLIOo
jé o 3HaYajHUX MPOMeHA Y TOPOJUYHOj CTPYKTYPH KOje YTUUY Ha JOCTYITHOCT
HedpoOpMaTHUX Herosaresba. TpajUIMOHATHE BULLETeHePaLjCKe IOPOHLE,
y KOjUMa Cy OApAc/IM YJIAHOBU GJIMCKO )XMBEH ca CTapujuM pohanuma, cBe
BUIIIE YCTYIIajy MECTO MAaIbHM je3rpuMa U MojeJUHAYHUM AoMahuHCTBUMA
(Meenu et al. 22: 806-813). 360r HM)XHUX CTOMA HATAJUTETA U MPOMEHE
YKUBOTHHUX IPUOPUTETA, OPOj Zelle y MOPOSULIAMA Ce CMalbyje, UITO Pe3yaThpa
MambUM OpojeM MOTeHIWjaIHUX HeroBaTe/ba yHYTap ucTe nopoaute. [lopep,
TOra, CaBpeMeHHU TPEeHJOBU MUTIPaLHje, HApOUUTO cenrpabe Miaazux y Behe
ypOaHe LieHTpe MM MHOCTPAHCTBO, JOBOJE /10 TOTra /ia YIAHOBU IOPOAULEe
Hucy Gu3ndKu GIU3y CTAapUjUX YIAHOBA, OTeXaBajyhu KOHTUHYHPaHY U
cBaKojgHeBHY Hery. Takohe, caBpemeHo gpyuITBO KapakTepuiny nosehana
HE3aBHCHOCT U (OKYC Ha JIMYHU Pa3Boj, LITO MOXE Pe3yJATHPATH MabUM
AHTAKOBabeM y TPaAULMOHATHUM MMOPOSUIHUM 0baBe3ama, yKbyuyjyhu u
MpyJKame HeTe.

Jour jeman BaxkaH ¢akrop koju he yruunaru Ha 6yayhy moctymHocT
HepOpMaTHHUX HeroBaTesba jecTe HeJOCTAaTaK MHCTUTYIIMOHAIHE MOJPIIKE,
OJHOCHO HeJJOCTaTaK IOJIMTHKA Koje oMoryhaBajy ¢pekcn6uIHO pagHO Bpeme
WM paj of Kyhe yecTo cripeyaBa 3anoc/ieHe YJIaHOBe OPOAULIE 1 IIPEY3MY
yJIoTy HeroBaTes/ba. Y MHOTUM 3eM/baMa EBporicke yHwuje, HedpopMaiHU
HeroBaTe by HEMajy MPUCTYT aZleKBaTHUM ITPOrpaMuMa MO PILIKe, LITO MOXKe
YK/bYYMBaTH U 00YKY, CAaBETOBatb€e /M MPABHY 3aIUTHUTY.

Takohe, He TpebGa 3aHeMapUTH HU YUHEHUILY A TMPYXKamke Here
MOXXe MMAaTH{ HeraTUBHe IOC/IeANIie MO 3[paBCTBEHO CTalhe HEeroBareJba,
cMamwyjyhu BUXOBY CTOCOGHOCT Zia ce OPUHY U d YYeCTBYjy Ha TPXXHUILTY
paza. lyroTpajHo npyxame Here, 6e3 ajieKBaTHe ToMohH, MOXXe I0BECTH /10
XpOHHYHe GU3UYKe U eMOIIMOHATHE UCLPII/bEHOCTH, LITO CMakbyje CIIPEMHOCT
HojeiMHAIIA A HacTaBe ca OBOM ysoroM. Hamme, y MHOruM ciy4ajeBUMa
IYyroTpajHa Hera Imojpa3yMeBa BeJUKU OpOj aKTUBHOCTH KOje HeroBaTeJb
npeysrMa Ha cefe CIIOHTAHO MJIM HaMeTHYTO. /lelraBa ce ga HeroBaTe/bU
MOPpajy Aa Hayde M3BeCHe 34PaBCTBEHE TPETMAHE U Ja MPUMEYjY HEKe OF,
Tepanuja, y3 Beh pegoBHy mozpiuky y nsBohemwy CBaKOZHEBHUX XHUBOTHUX
akTuBHOCTH. OnTepehere oBuM 06aBe3amMa MOXXe OGUTH BEJTUKO, U MOXe
JOBECTH 10 Pa3/IUYUTUX HEraTUBHUX edeKaTa, 0J HeCaHH1e, aHKCHO3HOCTH,
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IelpeCcMBHOCTH U APYTUX 34PABCTBEHHUX MpoGiaemMa, 00 GUHAHCHjCKUX
noTelkoha, ITO, ca Apyre cTpaHe, MOXXe UMAaTU HeraTUBHE IOC/IeHLEe KOje
ce kpehy oz ower KBasuTeTa Here, IPEKO MCUXOJIOUIKOT onTepehema o
MCUXUYKOT ¥ PU3UYKOT 3/I0CTaB/batha U 3aHEMAPHBaha.

Ha xpajy, kao jegan ox kpyuHux pakTopa Koju he yruuatu Ha 6yzyhy
IOCTIYHOCT HeOpMaJTHUX HeroBaTe/ba Bajba McTahu HejocTaTak mpaBHe
3awTuTe. Y MHOTMM 3eM/baMa, HepOpMaTHU HeroBaTe /bl HeMajy JepUHUCAH
MpaBHU CTATyC, LITO 3HAYM A HUCY 3alITUheHU PaZHUM U COLIMjaTHUM
3aKOHOZABCTBOM. be3 3aKOHCKMX Mepa Koje OU rapaHTOBajie aJeKBaTHY
3AIUTHTY, 3JPAaBCTBEHO OCUTYpae WM Apyra (HEeHOBYaHA MM HOBYAHA)
JaBakba, MHOTU Ce OJJIy4yjy /Ja He Ipey3HuMajy OBy YJIOTY, C 063MpOM Ha
MOoTeHIMja/IHe pu3uKe U Tpouikose. [IpaBHu akTu 1 cMepHulie EBponcke yHuje,
Kao u goxyMeHTH OEL]JI-a, yKa3yjy Ha Ba)XHOCT CTBapama IIPaBHOT OKBUPA
KOju 61 06e36e/110 3aNITUTY U MOJPIIKY HepOpPMaTHUM HETOBAaTe /HUMa, YNMe
6u ce nmoBehasia BHX0Ba CIPEMHOCT 3a IIpey3HUMakbe OBe OJIOBOPHOCTH.

3. YMecTO 3aK/by4Ka - O y/IO3H ApiKaBe y
o6e30ehuBamy nmorpeda 3a JyrorpajHOM Herom

CaBpemeHH geMorpadcKu TOKOBU YKa3dyjy Ha 3Ha4ajHy IPOMEHY Yy
CTPYKTYPH CTAaHOBHMILTBA, IIPe CBera Kpo3 Ipoliec MHTEH3UBHOT CTapemka,
[OPaCT yAe/a CTapujuX 0coba — HAPOYUTO OHUX CTAPUjUX Of 80 roAvHA
- Yy YKYIIHOj TIOMyJaluju ¥ UCTOBpEMeHU maj Opoja pasHO CIIOCOGHOT
craHoBHUIITBA. OBU IpoLieCM HEMHUHOBHO [0Boje A0 mnoBehama crome
3aBUCHOCTH, OMHOCHO 10 pactyher ogHoca nusmehy 6poja nuua xoja 3aBuce
o, momohu Apyrux u 6poja OHUX KOjU Cy MOTEHLUja/THU TPYXKAOLH TaKBe
nomohu. MicToBpeMeHo, youaBa ce 1 CBe U3pakeHHje c1ab/berbe KananureTa
HedOpMaJIHe Here, ycJiesi IPOMeHa y TOPOJUYHOj CTPYKTYPH, ypOaHu3auje,
MHIpanuja, Kao u cBe Behe mpodecroHaiHe aHra)KOBaHOCTH YJIAHOBA
MOpOJHLie KOjU Cy TPAAHULMOHATHO IIPey3HMaJly yJIory HeroBarespa. Tume ce
IOJATHO IPOAYGIbyje ja3 namely moTpe6a 3aBHCHOT CTAHOBHUIIITBA U PeaTHUX
MoryhHOCTH 3a BUXOBO 33/10BO/beHE KPO3 TPAAULMOHA/IHE, TIOPOSUYHE
ob6nuke Gpure.

HaBezenu TpeHZOBM yKasyjy Ha jacHo pactyhy moTpely 3a pa3Bojem
CBeoOyXBaTHHX, JOCTYITHUX U OLPKUBUX CHCTeMA JyroTpajae Here (Cu4HO:
Gibson et al. 2003:1). Y TOM KOHTeKCTY, y/I0ra JpKaBe je K/by4Ha 1 BUIIEC/IOjHa.
[TpBu acmekT yyiore ApxaBe y 06e36ehuBary JyrorpajHe Here oOlHOCH Ce, Tpe
CBera, Ha pa3Boj M UMIUIEMEHTALHjY ITPABHOT OKBHPA KOjU Pery/uile MpaBo Ha
JOyroTpajuy Hery. JIp>)xaBa Mopa 06e36eTH TPaBHY CUTYPHOCT 32 KOPUCHUKE
ycayra, sebunuuryhu jacHo mpasa u o6aBe3e cBUX aKTepa y cuctemy. [IpaBHu
OKBUD Tpeba ma 06yxBaTu pa3auydunTe 06/IMKe Here, O, MHCTUTYIMOHATHE J0
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HEeMHCTUTYL[MOHATHE, U Ja Mpelu3upa CTaHJapAe KBaJuTeTa yciyra, Kao u
OJrOBOPHOCTH IPY)Kajalia yC/Iyra ¥ HaJJIe)KHUX OpraHa. JelaH of, K/bYYHHUX
13a30Ba y 00e36ehuBamwy AyrorpajHe Here jecTe peryaiucarme pPagHONPABHOT
cratyca HepOpMaTHUX HETOBATE A, KOjU 4ecTo 06aB/hajy OBaj MOCao YHyTap
HOpOAMIIe UJIM Y OKBUPY 3aje/iHULIe, 6e3 3BAaHUYHOT, 3aKOHCKOT NPHU3HAKkA
u 6e3 aZileKkBaTHe PaZHOIPaBHEe U COILMjaTHONPaBHe 3awTUTe. [ p)XaBa uMa
OJrOBOPHOCT /I TIPEMo3Ha CcrienupUIHOCT OBe TpyTie paAHUKA U [a Pa3Buje
onrosapajyhe 3akoHCKe M MHCTUTYIIMOHATHE MEXaHU3MeE 3a FbUXOBY 3aIUTUTY
(Cnmyno u: Sjencié et al. 2024: 1-17).

JlpyT¥l K/by4YHU CEIrMEHT yJ/IoTe Jp)KaBe OfHOCH ce Ha 06e36ehuBame
$MHAHCHjCKUX Cpe/CTaBa 3a MOKPHBalbe TPOIIKOBA CUCTEMA AYTOTpajHe
Here. YJiora Jp)XaBe je Ja CTBOPH aJZileKBaTaH MexaHHu3aM (pUHAHCHPamba,
KaKo Ou yciyre OGuje JOCTYITHe CBUM KOPHUCHMIIMMA, A HE CAaMO OHHMMa Ca
BUIIMM npuxoguma. To moppasymeBa Kako pUHAHCHPabe MHCTUTYLIHOHATHE
Here, TAKO U Pa3Boj IporpaMa Koju MOAPXKaBajy HepopMaHe HeroBaTesbe.
Takohe, 06e36ehBambe paBHOMEPHOT pacHopesia CpeCcTaBa Ha TEPUTOPHjHU
JIp)KaBe, HAPOYMUTO y PYPATHUM TOAPYUYjUMA, KIbYUHO je 3a nudberaBame
TepUTOPHUjaTHUX HejeJHAKOCTH y PUCTYIY ycayrama.

Jasmpe, ynora gpxxaBe y o6e36ehuBamwy ayrorpajHe Here nogpasymeBa
Pa3Boj 06pa3oBHUX MTpOrpamMa u cuctema ceprudukaivje. Kpaaurer npyxene
Herey BeJTMKOj MepH 3aBUCH 071 00y YeHOCTH HEeroBaTesba, KaKo GOpMaTHUX, TAKO
u HepopmanHux. Of AprKaBe ce oYeKyje Aa yCIOCTaBU CUCTEM Koju omoryhasa
006yKy, cepTudHKaLMjy 1 KOHTUHYHUPAHO ycaBpliaBakhe HeroBareba, YuMe
ce OCHUTypaBa KBaJIUTET yCJIyra U 3alITUTAa MHTepeca KopucHuKa. Takohe,
HEOIIXO/HO je pa3BUjaTH CIellrjan30BaHe Mporpame obyke 3a HepopMaTHe
HeroBaTe/be, KOjU 4eCTO CHOCe HajBehy TepeT y mpy)Kamwy Here, HAPOUUTO Y
KOHTEKCTY MOPOJUYHUX OATOBOPHOCTH.

[Topepn, Tora, Ap)XaBa WUrpa KJ/bY4YHY Yy/IOI'y y HIpPYXXamby IMOJpLIKe
nopoauamMa U HepopMasHUM Herosare/buMa. HemocpegHa nogpuika Kojy
I p)XKaBa MOXKe MIPY)XUTH YK/by4yje MopecKe OJIaKLIMLe, COLMjaIHA AaBatba U
pasnnuuTe 06/IMKe ICUXOJIOLIKE M eMOLIMOHATHE MOAPILIKE, KOjU Cy HEOIIXOZHU
3a ocobe Koje mpyxajy Hery. OBe Mepe He CcaMoO Ja MOMAXy y CMambemwy
CTpeca U UCLPIJHeHOCTH HeroBareba, Beh u y mo6osplamy HBUXOBOT OTIITETr
Grarocrama, umajyhu y Buay Benuku GU3HUYKU U eMOLMOHATHU TePeT ca
KOjUM ce cyo4aBajy. /Ip)kaBHa nmojpurka Takohe mogpasymena u nosehamwe
IOCTYIIHOCTH yCJIyra 3a Jelly, YUMe ce CMamyje BOCTPYKH TepeT KOjH maja
Ha pajHy CHary, moceGHO Ha )XeHe KOje YeCTO Ipey3UMajy OArOBOPHOCT A
HCTOBPEMEHO NMPYXKAjy HETY CTAPUjUM U OOJIECHUM 4Y/IaHOBMMA MOPOJHUILE,
Kao U fia ce GPUHY O JIeLH.

C 063upom Ha u3azoBe AeMOrpadpCKux MPOMEHA, yJIora Jp)XaBe y
o6e36ehuBamwy AyrorpajHe Here He MOXKe ce OIPAHUYUTH CAMO Ha IIpyKambe
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ycayra, Beh Tpeba ma o6yxBaTH M pa3Boj HOBHUX TEXHOJIOTHja M MHOBALHjaA Y
o6actu Here. YioTpe6a caBpeMeHHX TEXHOJIOTH)a, IOy T MamMeTHUX ypehaja
3anpaheme 31paBipa U yAa/peHOT HaZI30pa, MOXKE 3HAYajHO OJIAKLIATH IIPOLeC
Here M CMambUTH MOTPeby 3a cTaHOM PU3HIKOM MpHcyTHOLThy HeroBaresba.
JpxaBa Tpeba fa noAcTyye pa3Boj U UMIJIEMEHTALIMjy OBUX TEXHOJIOTH]a,
4YKrMe ce He caMo o0 0JbllIaBa KBATUTET )XUBOTA KOPHUCHUKA, Beh 1 omoryhasa
palMoHa/IM3allyja pecypca U CMakberbe TPOLIKOBA.

Ha kpajy, Ba)XHO je HaTTOMEeHYTH Jia ipykaBa Tpeba fja akTUBHO capahyje
ca NpPUBAaTHHUM CEKTOPOM W HEBJIQJMHUM OpraHM3allMjaMa y CTBapamy
OJPXKUBOT CHCTEeMa JyroTPajHe HeTe. JaBHO-ITPUBATHA TAaPTHEPCTBA U capajiba
Ca LMBUTHUM [PYIITBOM MOTY JOTPUHETH IIHNPEY Mpexe ycayra, unHehu nx
MPUCTYNAYHUjUM U ePpuKacHUjuM. OBaj MHTErpaTUBHU IPUCTYI oMoryhasa
6p>xe mpunarohaBare moTpebamMa KOPUCHUKA, KA0 U UMITJIEMEHTALIHjy HOBUX
MOJie/Ia U YC/IyTa Here.

Y 3aKJpyuKy, yzora jpxxaBe y o6e36ehuBamy cucTeMa JyroTpajHe Here je
KoMIIeKCHa U BuiecTpyka. C 063upom Ha pactyhe norpebe 3a fyrorpajuom
HEroM, Koje Cy yCcJIoB/beHe JeMorpadpcKUM IpOMeHaMa, CMambewmeM 6poja
HedOpMaTHUX HEroBaTe /ba U MoBehamweM CTOIE 3aBUCHOCTH, APXKaBa Mopa
pa3BHje afIeKBaTHY CTPATerHjy Koja 00yxBaTa 3aKOHCKU OKBUP, PUHAHCH)jCKY
MOZPIIKY, 06pa3oBame HeroBaTe/ba M Pa3Boj TexHOMOTruja. Ha Taj HavyuH,
JpXaBa MOXke 06e30eIUTH OAP)XUB, TPaBUYaH U epUKACAH CUCTEM JyTOTPajHe
Here, Koju he 6utn y MmoryhHocTH 1a 3a1oBo/bu oTpebe cBux rpahana. Jacuo
je Ja camo cBeoOyXBaTaH U CTPATEIIKU IPUCTYII, 3aCHOBAH HA MPUHIUIINMA
MPaBUYHOCTH, COJTUJAPHOCTH U OAPXKUBOCTH, MOXKE OATOBOPUTH Ha M3a30Be
Koje Hamehe caBpemeHa semorpadcka peasnHocT 1 06e36e4UTH JOCTOjaHCTBEH
JKMBOT TMLMMA Koja 3aBuce of, Tyhe Here u momohu.
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ON THE NEED FOR LONG-TERM CARE AND THE
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Summary

As societies progress through the processes of industrialization and socio-
economic development, they undergo a demographic transition characterized by
increased life expectancy, a growing proportion of elderly persons in the overall
population, and the survival of population subgroups which, in earlier times,
often did not manage to reach adulthood. Although the effects of prolonged life
expectancy on the overall health status and the prevalence of disability remain
uncertain, while the influence of advancements in medical science and healthcare
practices on the quality of life in old age is not easily quantifiable, it is clear that
increasing longevity inevitably leads to a rising number of individuals requiring
some form of long-term care services. This need is further reinforced by an incre-
asing prevalence of chronic illnesses and disabilities not only among the elderly
but also in younger age groups, as well as by significant transformations in family
structures and care-giving models. The traditional model, based on geographi-
cally close family members providing unpaid and direct care, is gradually being
replaced by models of care provision that increasingly rely on remote support
and formal care-giving mechanisms. These socio-cultural and demographic shi-
fts have significantly reduced the availability of informal caregivers, thereby
increasing the pressure on formal care systems and the need for organized and
institutional responses. Despite the uncertainties regarding the complex interplay
of demographic aging, shifts in familial roles, and changing health profiles of the
population, there is little doubt that contemporary societies are facing a steadily
growing need for the establishment, regulation, and maintenance of comprehen-
sive long-term care systems for persons dependent on the help and support of
others in their daily lives. In this context, the role of the state becomes crucial, not
only in terms of defining public policy priorities and legal frameworks but also in
terms of ensuring equitable access, financial sustainability, and coordination of
diverse service providers. This paper discusses the structural determinants of the
growing need for long-term care and critically examines the responsibilities of the
state in meeting this need, particularly in light of the increasing gap between the
demand for care and the available human and institutional resources.

Keywords: long-term care, elderly persons, persons with disabilities, de-
mographic change, carers.
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Abstract: This paper analyzes know-how as the subject matter of a li-
cense in the context of competition law of the European Union and the
Republic of Serbia. Competition law of the European Union (EU) thor-
oughly addresses the block exemption of licensing agreements from the
prohibition of restrictive agreements. Know-how, as the subject matter of
a license agreement, must meet clearly defined requirements stipulated in
the Technology Transfer Block Exemption Regulation (TTBER) in order for
such an agreement to benefit from the safe harbour benefits. A know-how
must be secret, substantial and identified. These major characteristics of
a know-how are three cumulative conditions which must be met for the
concerned package of practical information to qualify as a know-how
under a technology transfer agreement (TTBER). In this paper, the author
has thoroughly analyzed the key characteristics of know-how from the
perspective of EU competition law. On the other hand, Serbian compe-
tition law has not yet standardised the institute of block exemption of
licensing agreements from the prohibition of restrictive agreements. Block
exemption of licensing agreements will be regulated after the adoption of
a requlation on block exemption of technology transfer agreements. The
Competition Protection Commission prepared the Proposal for a Regula-
tion on technology transfer agreements exempted from the prohibition of
restrictive agreements. This Regulation should regulate the conditions for
exempting technology transfer agreements from the prohibition, bearing
in mind the aforesaid agreements specificities. The subject of analysis in
this paper will be the proposed solutions on know-how in the Proposal for
a Regulation on technology transfer agreements.
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1. Introduction

Competition law of the European Union contains the rules exempting
certain categories of agreements from the prohibition referred to in Article
101(1) of the Treaty on the Functioning of the European Union 2003 (TFEU).!
Block exemptions relate to such categories of restrictive agreements that may
be exempted from prohibition if they meet the prescribed conditions. Namely,
certain types of agreements are recognised as agreements which fulfil the
conditions referred to in Article 101(3) TFEU in a large number of cases.> The
block exemption regulations specify the categories of agreements where the
positive effects of market competition outweigh the negative effects. Char-
acteristically for block exemption, a restrictive agreement which fulfils the
conditions stipulated in the regulation governing the exemption for that cat-
egory of agreement is considered to be exempt from the prohibition laid down
by Article 101(1) TFEU without any special European Commission approval.?
However, if an agreement is prohibited by Article 101(1) TFEU, it fulfils the
conditions for block exemption and the participants in the agreement do not
need to prove that the agreement fulfils the conditions referred to in Article
101(3) TFEU (Butorac Malnar, Pecoti¢ Kaufman, Petrovié, Ak§amovic, Liszt,
2021:230). Hence, a restrictive agreement is exempted from the prohibition of
restrictive agreements under a relevant regulation.#

Block exemption of a licensing agreement from the application of Article
101(1) TFEU is regulated by the Regulation no. 316/14 on the application of Ar-
ticle 101(3) TFEU to categories of technology transfer agreements (hereinafter:
Technology Transfer Block Exemption Regulation, TTBER).5 Where a licensing
agreement meets the conditions laid down by the TTBER, Article 101(1) TFEU
shall not be applied. Article 2 of the TTBER stipulates that pursuant to Article

1 See:Art.18 2 of the Regulation of the Council (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty,
Official Journal EU, L 1, 04.01.2003, 1-25.

2 The possibility of exempting agreements from prohibition based on Article 101 (3) TFEU
also refers to entire categories of agreements, decisions of market participants’ associations,
and harmonised practices of market participants (block exemption); therefore, the stated
provision constitutes a legal ground for the adoption of regulations on block exemptions
(Butorac Malnar, Pecoti¢ Kaufman, Petrovié¢, Ak§amovic, Liszt, 2021:227).

3 Forinstance, see Art. 2 § 1 of the TTBER (2014).

4 In case of a vertical restrictive agreement, Regulation 2022/720 shall be applied. If the
conditions referred to in that Regulation have been met, Article 101(1) TFEU shall not be
applied to the concerned agreement (Labus, 2010: 31).

5 Commission Regulation (EU) No. 316/2014 of 21 March 2014 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to categories of technology
transfer agreements (TTBER), Official Journal EU, L 93, 28.3.2014, 17-23.
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101(3) TFEU and in compliance with the provisions of the TTBER, Article 101(1)
TFEU shall not be applied to technology transfer agreements.®

Namely, there is a legal presumption that such agreements meet the
conditions referred to in Article 101(3) TFEU (Klawitter, 2015:23; Pellmann,
2022:73). Thus, it is assumed that the concerned licensing agreement contri-
butes to economic efficiency, that the contained restrictions are necessary to
achieve the desired efficiency, that consumers get a fair share of benefits, and
that such agreement does not allow the contracting parties to fully eliminate
competition on the relevant market (Klawitter, 2015:20).

The contracting parties to licensing agreements are not obliged to asse-
ss whether the concerned licensing agreement meets the conditions referred
to in Article 101(3) TFEU. Instead, they should assess whether such licensing
agreement meets the conditions prescribed under the TTBER. If a licensing
agreement meets the conditions stipulated under the TTBER, Article 101(1)
TFEU shall not be applied (Busche, R6hling, 2016:1189; Scheuer, 2008:80) Such
licensing agreement is valid and permitted. Therefore, the TTBER is a “safe
harbour” for restrictive licensing agreements meeting the conditions prescribed
under the Regulation. Such a safe harbour concept aims to provide legal safety
to market participants, as well as to ensure uniformity in the application of
regulations in the area of competition rights at the EU level (Busche, Rohling,
2016:1189). On the other hand, restrictive licensing agreements that fail to meet
the conditions for the application of the TTBER are outside the “safe harbour”.

If a licensing agreement fails to meet the conditions referred to in the
TTBER, there is no assumption that such an agreement is prohibited (Klawitter,
2015:23). Such licensing agreements require individual assessment in a self-asse-
ssment procedure. In this procedure, the contracting parties have to establish
whether the concerned agreement meets the conditions referred to in Art. 101(3)
of the TFEU. During the self-assessment procedure, the contracting parties
may rely to the principles and rules set out by the European Commission in the
TTBER Guidelines for the assessment of technology transfer agreements (2014).”

Domestic competition law has not standardised the institute of block
exemption of licensing agreements from the prohibition of restrictive agree-
ments. Block exemption of licensing agreements will be regulated after the
adoption of a regulation on block exemption of technology transfer agreements.
Namely, the Competition Protection Commission (CPC) of the Republic of Ser-
bia prepared the Proposal for a Regulation on technology transfer agreements

6 See Art. 2 § 1 of the TTBER (2014).

7 Communication from the Commission — Guidelines on the application of Article 101 of
the Treaty on the Functioning of the European Union to technology transfer agreements,
Official Journal EU C 89, 28.3.2014, p. 3-50, https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv:0J.C_.2014.089.01.0003.01.ENG
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exempted from the prohibition of restrictive agreements (hereinafter: the CPC
Proposal for a Regulation RS).® This Regulation should regulate the conditions
for exempting technology transfer agreements from the prohibition, bearing
in mind the mentioned agreements specificities. The subject matter of analysis
in this paper are the proposed solutions on know-how in the CPC Proposal for
a Regulation on technology transfer agreements.

2. Technology right as the subject matter of
licensing agreements in competition law

Pursuant to Article 1 of the Technology Transfer Block Exemption Regu-
lation (TTBER), technology rights include know-how, as well as a number of
other rights or a combination thereof, including applications or requests for the
registration of such rights: patents, utility models, design rights, topographies
of semiconductor products, supplementary protection certificates for medicinal
products or other products for which such supplementary protection certificates
may be obtained, plant breeder’s certificates, and software copyrights (Art. 1 (b)
of the TTBER). In view of this definition, it can be concluded that a technology
right includes know-how and seven other intellectual property rights, as well as
applications or requests for the registration of these rights (Pellmann, 2022:103;
Bechtold, Bosch, Brinker, 2014:524). Other intellectual property rights, such as
trademarks or copyrights (except for software copyrights), are not covered by
the technology rights concept.

The Proposal for a Regulation on technology transfer agreements (2025),
proposed by the Competition Protection Commission (CPC), defines the con-
cept of technology. Technology includes know-how as well as all or specific
intellectual property rights: patent, petty patent, industrial design right, to-
pographies of semiconductor products, supplementary protection certificates
for medicinal products or plant health products, plant breeder’s certificates
and software copyrights, including applications or requests for the registration
of those rights (Art. 3 § 1 (2) of the Proposal for a Regulation). Given that the
Proposal for a Regulation provides that a licensing agreement transfers the
technology rights for the purpose of producing the contract product by the
licensee and/or their subcontractors, the author thinks that Art. 3 § 1(2) of the
Proposal for a Regulation should be amended so that the concept of technology
rights includes both know-how and all the aforesaid intellectual property rights.

8 The Proposal for a Regulation on technology transfer agreements exempted from the
prohibition of restrictive agreements (2025) has been available on the Competition Protection
Commission (CPC) website since January 2025; See: Komisija za zastitu konkurencije
RS (2025). Predlog uredbe o kategorijama vertikalnih sporazuma izuzetih od zabrane
restriktivnih sporazuma, 21.1.2025; https://kzk.gov.rs/2025/01/21 (accessed on 21.1.2025)
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3. Know-how as a subject matter of a licence agreement
in EU Competition Law and Serbian Competition Law

Under the TTBER (2014) and the CPC Proposal for a Regulation on tech-
nology transfer agreements (2025),° the concept of “technology right” includes
know-how. In the TTBER, know-how is defined as “a package of practical infor-
mation, resulting from experience and testing, which is: 1) secret; 2) substantial;
and 3) identified” (Article 1 (i) of the TTBER).*® A package of practical informa-
tion means that know-how may be based on a great deal of information, which
individually might not be secret but it is necessary that a concrete package of
such information is secret. In particular, some scholars emphasize the fact that
know-how, as a package of practical information, must be a result of experience
and testing (Bechtold, Bosch, Brinker, 2014:530).

The essential characteristics of know-how are secrecy, substantiality
and identifiability. These characteristics are also three requirements that must
be met cumulatively so that the concerned package of practical information
represents know-how in terms of the TTBER.

3.1. Secrecy

The first condition that a package of information should meet is secrecy.
A package of information can be considered secret if it is not generally known
or easily accessible.” The TTBER Guidelines (2014) do not offer any detailed
explanation on this characteristic.”

In legal theory, secret information is defined as information inaccessible
to stakeholders (Markovi¢, Popovic¢, 2020: 310). There is a distinction between
absolute and relative secrecies. Absolute secrecy implies that no one else pos-
sesses a package of information that represents know-how, while relative secrecy
means that one or more competitors in the concrete industry do not possess a
package of information that represent know-how (Caenegem, 2012:35-36). The
prevailing attitude in Serbian legal theory is that know-how meets the condition
of secrecy if it meets the requirements of relative secrecy (Markovi¢, Popovié,
2020: 310). Some legal theorists also point out that the level of information se-
crecy in know-how is hardly ever raised in practice. Namely, in order to obtain
information, a stakeholder has to addresses the holder of secret information;
this very fact leads to the conclusion that that information is sufficiently in-

9 See: Art.1§1(b) of the TTBER (2014); Art 3 § 1 (2) of the Proposal for a Regulation (2025),

10 While it is indisputable that know-how represents information, some authors use the
term know-how to refer only to information of economic character, which is defined as
structured, semantic and factual data (Floridi, 2010: 88).

11 Art. 18§ (i) sub-item 1 of the TTBER
12 See: item 45 (a) TTBER Guidelines (2014).
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accessible. Otherwise, a stakeholder would find another (cheaper and more
rational) way to obtain it. For this reason, as pointed out in theory, secrecy is
the essence of know-how, i.e. a pre-condition for its existence (Busche, Rohling,
2016:1234; Markovi¢, 1993: 1630; Silva, 2014: 929-930).

Persons that possess know-how must take specific actions for the pur-
pose of preserving its secrecy. Namely, for a package of information to have
any commercial value, it is necessary for the person who possesses it to take
adequate actions in order to protect the secrecy thereof. Thus, one has to ensure
that the package of information representing know-how is not easily accessible
(Busche, Rohling, 2016:1235).% The domestic doctrine states that know-how
does not refer to all commercially valuable secret information but only to the
confidential information in respect of which the person, who legally controls
such information, has taken reasonable measures to preserve the secrecy of
information (Sokinjov, 2018:402).

3.2. Substantiality

The TTBER stipulates that know-how must be substantial (Art. 1§ (i)
2 of the TTBER). Know-how, as a package of practical information resulting
from experience and testing, meets the requirement of being substantial if it
is “significant and useful for the production of the contract products”+ This
condition is explained in detail in the TTBER Guidelines: “Substantial” means
that know-how includes information that is significant and useful for the pro-
duction of the products that are the subject-matter of a licensing agreement
or for the process included in the licensing agreement.’> Some authors point
out that this information must substantially contribute to or facilitate the pro-
duction of the contract products (Grof3, 2007:359). In cases when the licensed
know-how refers to a product rather than a process, the condition is that such
know-how must be useful for the production of the contract product.'® The Eu-
ropean Commission takes the stand that the condition is not met if the contract
product can be produced on the basis of some generally available technology.”
However, the condition does not imply that the contract product has a higher
value than any products produced with the application of some other generally
available technology. On the other hand, if such technology refers to a process,
this condition implies that such know-how is useful in the sense that, it can

13 In practice, non-disclosure agreements (NDA) are concluded to protect the confidentiality
of know-how.

14 See: Art.18§1 (i) sub-item 2 of the TTBER.
15 See: [tem 45 (b) of the TTBER Guidelines.
16 See: Item 45 (b) of the TTBER Guidelines.
17 See: Item 45 (b) of the TTBER Guidelines.

274



A. Bacuh | cTp. 269-282

reasonably be expected, at the time of concluding the agreement, that it will
substantially improve the competitive position of the licensee, for example by
reducing the production costs.”

In addition to the provision that know-how is considered substantial if
it is significant for the production of contract products, the TTBER also envi-
sages that is has to be useful (Art. 1 § 1 item (i) of the TTBER). The condition
of utility is defined as a substantial contribution of a specific invention to a
technical progress.” In theory, there are opinions that the TTBER provides
stricter conditions for know-how (in order to ensure that it is covered by the
technology rights concept) than it is the case with the industrial property rights
(which are already covered by that concept) (Korah, 2004: 252; Dolmans, Piilola,
2003:560; Carlin, Pautke, 2004:609). The condition of utility is not stipulated
in most legislations even for acquiring a patent; thus, the condition of being
substantial stipulated in such a manner in the TTBER is more restrictive in
relation to the conditions stipulated for acquiring legal protection in the form
of a patent.>® The consequence of such a solution is that know-how which fails
to meet the stated condition will not be included in the concept of technology
rights, nor in the TTBER-based block exemption. In practice, this could raise
certain issues. There is a possibility that persons possessing know-how will not
have any interest to conclude a licensing agreement because it could not be
exempted from the application of Article 101(1) TFEU on the basis of the TTBER.*

18 See: Item 45 (b) of the TTBER Guidelines.

19 Thus, the US patent law stipulates the requirement that an invention must be useful in
order to be protected by a patent; See: United States Code, 35 U.S.C. § 101 (2021); https://
www.uspto.gov/web/offices/pac/mpep/s2104.html (accessed on 22.12.2024)

20 Most European countries stipulate three substantive law conditions for obtaining patent
protection: to be patentable, a patent must be new, inventive, and commercially applicable
(e.g., see Art. 7 § 1 of the Law on Patents RS). In some laws, such as the US patent law, an
invention must also meet the condition of utility in order to enjoy patent protection. This
condition entails the requirement of industrial applicability, but it also has a broader reach,
as it seeks a specific answer to the questions what such invention serves for, i.e. whether the
purpose of such invention is socially acceptable or not (Markovié, 1997: 138). In domestic
doctrine, the requirement for a know-how to be substantial (as defined in the TTBER) is
referred to as “qualified industrial applicability”(Sokinjov, 2018: 404).

21 Interestingly, the previously valid regulations on block exemption of a licensing agreement
regulated the condition of being substantial in a less restrictive manner. Regulation 240/96,
which was valid until 2002, prescribed that this condition was met if it included information
which had to be useful, i.e. could have been reasonably expected to improve the competitive
position of the licensee after the transfer (e.g., by allowing him to enter a new market,
etc.) (Art. 10 § 1 (2) of Regulation 240/96). The European Commission Regulation 772/04
introduced a more restrictive approach in defining the requirement that a know-how must
be substantial by defining the concept in the same manner as the applicable TTBER (Art.
1§ 1 (g) of the Regulation 772/04). From the aspect of industrial property rights included
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Ultimately, it could negatively affect any spread of technology. In legal theory,
there are opinions that it is not necessary at all to envisage the condition on the
substantial character of know-how as a prerequisite for applying the TTBER.
Several German authors point out that the licensee has a commercial interest
to conclude a licensing agreement for know-how, which is sufficient evidence
that such know-how is important and useful for the production of contract
products, and that condition is met (Bechtold, Bosch, Brinker, 2014: 530).

The condition on the substantial character of know-how is not the only
disputable issue which has to be addressed for the purpose of applying the
TTBER. Another disputable issue is the European Commission’s interpretation
that know-how fails to meet the condition of utility for the production of a con-
tract product if the contract product can be produced based on some general
freely available technology (Item 45 (b) of the TTBER Guidelines). In practice,
a situation may arise where the contract product can be produced on the basis
of freely available technology but, when applying a licensed technology based
on know-how, it is possible to achieve certain competitive advantages, such as
reduction of production costs, better product quality, etc.>* In that sense, it is
indisputable that the licensee has an interest to use the licensed know-how.
In such a case, the licensed know-how could be useful for the licensee if it, for
example, enables them to start producing the contract product right away wit-
hout collecting information on freely available technologies (Busche, Rohling,
2016:1236). Thus, the licensed know-how would improve its competitive position.
The fact that the contract product can also be manufactured by using freely
available technology should have no bearing on the assessment of compliance
with that condition. Otherwise, such know-how will not meet the conditions
laid down by the TTBER. Such a rigid condition has a direct effect of restricting
the possibilities of the contracting parties to an agreement on licensing know-
how to use the benefits of the TTBER in terms of block exemption from the
application of Art. 101§ 1 of the TFEU. Furthermore, the European Commission
interpretation could also have an adverse effect on the contracting parties in the
process of assessing the fulfilment the conditions for the application of Article

under block exemption, the EC Regulation 772/04 provisions were qualitatively better
solutions than the previously valid regulations on block exemption of a licensing agreement;
this Regulation adopted an economic approach when regulating the institute of block
exemption of a licensing agreement. For these reasons, there is no justifiable reason for a
more restrictive regulation of the condition of substantiality.

22 The EC Regulation772/04 prescribed an identical condition (Art. 1 (i) of the Regulation
772/04), which was criticised in German theory at the time. Some authors considered that
the European Commission should define more precisely the conditions that know-how
should meet, and pointed out that know-how meets the condition of being substantial if
the conclusion of an agreement on licensing know-how would significantly improve the
licensee’s competitive position, e.g. by reducing production costs (M. Grof3, 2007: 359).
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101 § 3 TFEU because the contracting parties are also guided by the principles
referred to in the TTBER Guidelines during the self-assessment procedure.*

3.3. Identifiability

The third condition to be cumulatively met by a know-how is the con-
dition of being identifiable. It means that know-how must be described in a
sufficiently extensive way to facilitate the verification that the licenced know-
how meets the criteria of secrecy and substantiality (Article 1 §1 (i) of the
TTBER; Item 45 (c) of the TTBER Guidelines).>* This condition is considered
to be met if the know-how is described in manuals or another written form.
The European Commission recognizes that, in some cases, this may not be
reasonably possible to implement in practice The TTBER Guidelines emphasise
that the licensed know-how may consist of practical knowledge possessed by
the licensor’s employees (about a production process which is passed on to the
licensee). In such situations, it is sufficient to describe the general nature of
the know-how in the licensing agreement and to list the employees that will
be or have been involved in passing the process to the licensee (Item 45(c) of
the TTBER Guidelines).

In the doctrine, there is a stance that the know-how must be precisely
described for this condition to be met (Hull, 2009: 209).2° In German theory,
this condition is considered to be referring to documentation, e.g. in the form
of descriptions, recipes, formulas, samples or drawings. Thus, on the one hand,
the documentation serves to test if the concerned know-how meets the criteria
of secrecy and substantiality; on the other hand, it contributes to legal safety
so that unjustified restrictions are not imposed on the licensee regarding the
use of their own technology (Bechtold, Bosch, Brinker, 2014: 530).

23 Such a definition on the condition for the substantial nature of know-how for the
purposes of applying the TTBER was also criticized in international theory (Dolmans,
Piilola, 2004: 358).

24 Some theoreticians point out that the aim of the three cumulative conditions to be met
by the know-how in terms of the TTBER Guidelines is to prevent the exemption of some
agreements on licensing know-how (aimed at dividing the market) from the application of
Art. 101 § 1 of the TFEU (Schréter, Jakob, Klotz, Mederer, 2014: 725).

25 In German literature, there is an interpretation that the TTBER Guidelines do not
stipulate formal requirements for testing the fulfilment of the stated condition (Busche,
Rohling, 2016: 1237).

26 Some authors point out that the condition of being identified would not be met if the
know-how was “written” in the employees’ heads only (Busche, R6hling, 2016: 1237).
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4. Legal Solutions on know-how in the
Proposal for a Regulation (Serbia)

The Proposal for a Regulation on technology transfer agreements exemp-
ted from the prohibition of restrictive agreements (2025), proposed by the
Competition Protection Commission (CPC) of the Republic of Serbia, stipulates
that technology includes know-how (Art. 3 § 1 (2) of the Proposal for a Regu-
lation). In compliance with the TTBER, the Proposal for a Regulation defines
the term know-how as a set of non-patented practical knowledge and infor-
mation, acquired through experience and verification by the licensor, which
is secret, significant, and identifiable, whereby: (1) “secret” means that it is not
generally known or easily accessible; (2) “significant” means that the know-how
is important and useful for the production of the contracted product or the
application of the contracted process; (3) “identifiable” means that the know-
how is described in a sufficiently understandable manner to enable verification
of the conditions of secrecy and significance (Art. 3 § 1 (6) of the Proposal for
a Regulation). It follows that a package of information (know-how) must be
secret, substantial and identified.>”

Unlike the TTBER, the Proposal for a Regulation provides that “speci-
al knowledge” (know-how) is a set of non-patented practical knowledge and
information. In the author’s opinion, it is not necessary to emphasise that it
relates to non-patented practical knowledge and information because, in the
event that they are patented or the procedure for obtaining patent protection
has been initiated, the condition of secrecy could not be met.

5. Conclusion

In EU Competition Law, licensing agreements are known to contribute
to developing new technologies, encouraging research, lowering prices and
ensuring better quality of products and services. Bearing in mind that the
subject matter of license agreements is the transfer of intellectual property
rights, which are exclusive rights, these agreements can be restrictive. Due to
the positive effects of license agreements in practice, the European Commi-
ssion adopted the Technology Transfer Block Exemption Regulation (TTBER),
which thoroughly regulates block exemption of a licensing agreement from the
prohibition of restrictive agreements. The TTBER stipulates that the subject of
the licensing agreement in competition law is a technology right. Technology
rights include know-how, as well as the following rights or their combination,
including applications or requests for the registration of such rights: patents,

27 The conditions are taken from the TTBER but, in comparison to the TTBER which uses
the term “know-how”, the Proposal for a Regulation (2025) uses the term “posebno znanje”
(literally - special knowledge) for know-how.
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utility models, design rights, topographies of semiconductor products, supple-
mentary protection certificates for medical products or other products for
which supplementary protection certificates may be obtained, plant breeder’s
certificates, and software copyrights. Thus, in addition to know-how that is
defined in the TTBER, it can be concluded that the technology right includes
seven intellectual property rights, as well as applications or requests for the
registration of these rights.

The concept of know-how is defined by three essential characteristics
that must be met cumulatively, as outlined in the Technology Transfer Block
Exemption Regulation (TTBER) and the Proposal for a Regulation on Techno-
logy Transfer Agreements (2025) in Serbia. These essential characteristics of
know-how are secrecy, substantiality and identifiability. The first condition
that know-how should meet is secrecy. A package of non-patented practical
knowledge and information is considered secret if'it is not generally known or
easily accessible. Persons that possess know-how must take specific actions to
preserve its secrecy, and thus ensure that the package of information represen-
ting know-how is not easily accessible. The second condition to be cumulatively
met is substantiality. A package of practical information (know-how) meets
the condition of being substantial if it is important and useful for the produc-
tion of the contract products. Substantiality implies that know-how includes
information that is significant and useful for the productions of the products
that are the subject-matter of a licensing agreement, or the application of the
processes included in licensing agreement. In addition to prescribing that
know-how is considered substantial if relevant to the production of contract
products, the TTBER also prescribes the condition that a know-how has to be
useful. However, the downside of such a solution is that the know-how which
fails to meet this condition will not be included in the concept of technology
rights, nor in the TTBER based block exemption. This may raise certain issues
in practice. There is a possibility that persons possessing know-how will not
have any interest to conclude a licensing agreement because they could not be
exempted from the application of Article 101(1) TFEU on the basis of the TTBER.
It may have a negative impact on the spread of technology. The third condition
to be cumulatively met is the condition of being identifiable. It means that the
package of information representing know-how must be described in a suffici-
ently extensive way to enable verification of whether it meets the conditions of
secrecy and substantiality. This condition is typically met when the know-how
is documented in a written form, such as manuals or detailed descriptions,
which allow the verification of its essential characteristics.

In the Republic of Serbia, the CPC Proposal for a Regulation on techno-
logy transfer agreements exempted from the prohibition of restrictive agree-
ments (2025) stipulates that the technology includes know-how. The Proposal
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for a Regulation defines the concept of know-how as a package of non-paten-
ted practical knowledge and information, acquired through experience and
verification by the licensor, which is secret, significant, and identifiable. After
analyzing the solutions presented in Proposal for a Regulation, the author
concludes that the conditions which know-how as a package of non-patented
practical knowledge and information must meet are the same as the conditions
stipulated by TTBER.
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/p Anexcandpa Bacuh,
Jlokmop npasHux Hayka

3HAHWE H HCKYCTBO (KNOW-HOW) KAO
HPEJAMET THIEHLE Y IPABY KOHKYPEHIIHJE
EBPOIICKE YHHJE H PEITIYBJIHKE CPBHJE

Pesume

Y pady ce ananusupa 3Hare u UCKYCMBO KAO npedmem auyeHye y
KoHmekcmy npasa koHkypenyuje Esponcke yruje u Peny6auke Cpb6uje. Ilpaso
koHKypeHyuje Egponcke yHuje Ha demasbaH Hazyauwe 2pynHo usy3ehe y2osopa
o0 auyeHyu o0 3abpaxe pecmpukmusHux cnopazymay Yped6u TTEEP (Techno-
logy Transfer Block Exemption Regulation, TTBER, 2014). 3Harwe u uckycmeo,
Kao npedmem nuyeHye, mopa 0a ucnyrasa jacHo deguHucte ycaose y Ypedbu
TTBEP xaxo 6u makas y2080p mMo2ao da ymcusa no2odHocmu cuzypHe Jyke.
I'nasHe kapakmepucmuke 3Hara U UCKYCMed Cy MAjHOCM, 3HAYAjHOCM U
npeno3Hammusocm. Ilomenyme kapakmepucmuke npedcmagbajy mpu
yc08a Koju KyMyaamugHo Mopajy 6Gumu ucnyrweHu kako 6u npedmemuu ckyn
npakmuyHux uHgopmayuja npedcmasbao 3Hare U UCKycmeo y cmucay Ypedbe
TTEEP. Aymop je y pady Ha demaraH HAYUH AHAAU3UPAO KJbyHHe Kapakmepucme
3Harba u ucKkycmea ca acnekma npasa koukpeyruyuje EY. C dpyze cmpate, cpncko
npaso KOHKypeHyuje jow ysek He HopMupa uHCmumym epynHoe udyseha yeogopa
0 auyeHyu 00 3abpaqe pecmpukmusHux cnopazyma. I'pynto usysehe yeogopa o
auyeryu 6uhe pezyaucaHo HakoH wmo ypedba o epyntHom usysehy cnopazyma
o mpaHcgpepy mexHonozuje 6yde donema. Haume, Komucuja 3a sawmumy
koHkyperyuje Peny6auxe Cp6uje npunpemuna je [lpednoe ypedbe o kamezopujama
cnopasyma o mpaHcgepy mexHoao2uje udyzemux od 3abpaHe pecmpukmueHux
cnopasyma (2025). [lomenyma yped6a mpe6ano 6u da ypedu ycnoge 3a uzysehe o0
3abpare cnopasyma o mpamcgepy mexHonozuje, umajyhuy eudy cneyugpuunocmu
nomeHymux cnopasyma. IIpednosceHa pewerba y nomeHymom Haypmy ypedbe
Koja ce 00HOCe Ha 3HAkbe U UCKYCMBOo npedmem Cy aHaause y pady.

Kmyune peuu: yeosop o nuyenyu, 3Hare u uckycmso, TTBEP, npaso
KOHKYypeHUyuje.
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applications in their legal contexts. Reviewing the key findings, the author
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1. Introduction

Artificial Intelligence (AI) has had a transformative impact in many
sectors but also raised various technical, social, legal and ethical issues. In
response, international, regional and national institutions adopted regulatory
frameworks on Al in general’ or in particular sectors, such as education.? Relying
on the OECD Al principles (2019), competent institutions outlined the observed
benefits and risks, identified the requisite technical, procedural and educational
tools3, mapped the Al integration stages, and thus enabled individual states to
embark on developing national policies, strategies, guidelines and resources. In
that process, countries took different governance approaches to Al integration.

Some countries opted for the systemic approach by enacting Al-specific
documents (Brazil Al Bill, 2020; Bill, Canada’s draft AI & Data Act 2022; EU Al
Act 2024) as a general framework for regulating Al use across all sectors; they
provided the key infrastructure (governance bodies, data centers, research
hubs, Al regulatory “sandboxes” for policy development, Al observatories) and
established multi-stakeholder expert groups for developing general policies,
strategies, guidelines (OECD AI Observatory, 2023).# For example, the EU enacted
several general normative acts on AI;> Council of Europe (CoE) adopted general
acts in high-risk legal contexts,® and some states adopted general Al policies

1 See: OECD Al Observatory (2025a). National Al policies & strategies, https://oecd.ai/en/
dashboards/overview; (accessed 10.1.2025)

2 For more on the international, regional and national regulatory frameworks, see:
Ignjatovic¢, 2024a: 239-248.

3 The essential Al integration tools are: a) technical tools (tech toolkits, standards.
documentation ensuring performance, safety, transparency, bias detection); b) procedural
tools (codes of conduct, procedures. risk management); and c¢) educational tools (for capacity
building, integrating Al tools, material design, training programs) (OECD Al Observatory,
2025b).

4 OECD AI Observatory (2023). How countries are implementing the OECD Principles
for Trustworthy Al, 31.10.2023.

5 The EU enacted the EU Al Act (2024), the EC Ethics Guidelines on Trustworthy Al (2019),
and proposed the EC Al Liability Directive (2022) which envisages tort liability in Al-related
cases. For more, see: Ignjatovic, 2024a: 242-245.

6 The CoE adopted documents regulating ethical Al use in the administration of justice
and human rights: a) the CEPE] European Ethical Charter on the use of Al in judicial systems
(2018); and b) the CoE Framework Convention on Artificial Intelligence and Human Rights,
Democracy and the Rule of Law (2024). For more, see: COE/CEPE] (2019), and CoE (2024).
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(Poland)?, strategies (Australia, Canada, UK®), ethical guidelines (Malta®) and
general guidelines in specific sectors, such as education (EU*, USA™).

Some states pursued the sector-specific approach, regulating Al use in a
specific public sector.”> In the field of education, the UNESCO adopted various
documents on Al use in education and research,? while individual states
developed recommendations and guidelines for schools/teachers/students
(Chile, Estonia, Germany, Norway, USA). Competent institutions, such as the
EC European Digital Education Hub on Al (EC/EDEH, 2023), mapped the key
stages in Al integration activities: a) education about Al (basic Al literacy/skills);
b) education for Al (competency-based training programs); and ¢) education
with Al (pedagogy-driven design, teaching/learning, assessment). In addition,
some states (Australia, Canada/Quebec*, UK) developed specific documents
on higher education, while some states established national Al centers (UK)*,

7 See: OECD Al Observatory (2021). Poland Al Policy 2020 (in 6 areas: society, public
sector, business, science, education, cooperation). https://wp.oecd.ai/app/uploads/2021/12/
Poland_Policy for_Artificial Intelligence Development_in_Poland_from_2020_2020.pdf

8 See: HM Government UK (2021). National Al Strategy, UK Government, 2021 https://assets.
publishing.service.gov.uk/media/614dbgdiegoeo77a2cbdf3c4/National _Al_Strategy -_
PDF_version.pdf

9 See: MDIA/Malta Digital Innovation Authority (2019). Malta’s National Al Strategy,
https://www.mdia.gov.mt/malta-ai-strategy/;

(also see: Ethical Al Framework, Ultimate Al Launchpad 2030 Strategic Enablers: Education
&Workforce) (accessed 15.1.2025)

10 The EC Ethical Guidelines on the use of Al and data for educators (2022) were followed
by AI Skills Strategy for Europe (ARISA, 2023) and updated DigCompEdu framework with
Al skills (AI Pioneers, 2024). For more, see: Ignjatovic¢, 2024a:242-243.

11 See: US Department of Education (2023). Al and the Future of Teaching and Learning,
Educational Technology Office, US Department of Education, Washington, DC, May 2023,
https://www.ed.gov/sites/ed/files/documents/ai-report/ai-report.pdf

12 See: OECD AI Observatory (2025a). National Al policies & strategies, https://oecd.ai/
en/dashboards/overview; see documents on the public sector (governance, public services,
employment, health) adopted in Ireland, Australia, Canada, UK, USA.

13 The UNESCO resources include: Recommendation on the Ethics of Artificial Intelligence
(2021); Readiness Assessment Methodology (2023); Guidance for Generative Al in education
and research (2023); the Al Competency Framework for Teachers and Students (2024); and the
Guide for using GenAl in higher education (2023). For more, see: Ignjatovi¢, 2024a:239-241.

14 See: CSE/CEST (2024). Generative Al in Higher Education: Pedagogical and Ethical Issues,
Conseil supérieur de I’éducation et Commission de I’éthique en science et en technologie,
Gouvernement du Québec, Le Conseil, La Commission, 2024; https://www.cse.gouv.qc.ca/
wp-content/uploads/2024/05/50-0566-SU-IA-generative-enseignement-superieur-enjeux-
ethiques.pdf

15 See: UK/National Centre for Al (2024). Navigating the Future: Higher Education policies
and guidance on GenAl, (C.Barker), 31 July 2024, National centre for Al/Jisc Involve, UK
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Al ecosystem (Finland)®, HE hubs (Australia)” or observatories (Canada)' for
sharing Al policies, guidelines, good practices and resources, and assisting HE
institutions in Al integration (OECD Report, 2024:142-144).

Some states resorted to the subject-specific approach by developing
documents on diverse topics. We may refer to some documents and resources
developed in the HE sector for the purposes of the administration, tech support,
library services, research, staff/student training, curriculum design, instruction,
assessment. While some universities have general Al policies (St Andrew’s,
UH]I, Scotland)," others offer subject-specific guidelines for the administration,
researchers, instructors and students (Cape Town Uni, South Africa; Yale, USA).>°
University libraries provide guides on Al tools (Eaton, 2023)* and pedagogical
resources on Al literacy/skills, tutorials, workshops, webinars (Arizona Uni
Libraries, 2025).2> Many universities offer various learning opportunities: degree
programs, research projects, professional training, open online courses (FCAI,

(agency hosting UK national Al community platform); https://nationalcentreforai.jiscinvolve.
org/wp/2024/07/31/navigating-the-future-higher-education-policies-and-guidance-on-
generative-ai/

16 See: FCAI (2025). Finish Al ecosystem, Finnish Center for Al, Aalto University, University
of Helsinki and VTT Technical research Center of Finland, https://fcai.fi/ai-ecosystem-
in-finland (accessed 15.1.2025)

17 See: TEQSA (2023). Higher education good practice hub, Tertiary Education Quality and
Standards Agency, Australian Government, https://www.teqsa.gov.au/guides-resources/
higher-education-good-practice-hub/artificial-intelligence

18 See: HESA (2023). Alin Canadian Higher Education, Higher Education Strategy Associates,
Toronto, Canada,18 Oct.2023; https://higheredstrategy.com/ai-in-canadian-higher-education-
an-update/; AI Observatory, https://higheredstrategy.com/ai-observatory-home

19 See: St. Andrews University (2024). Use of personal data with GenAl, St. Andrews
University, Scotland, https://www.st-andrews.ac.uk/policy/information-governance-and-
management-information-security/use-of-generative-ai-llm.pdf; UHI (2024). GenAlI Policy,
University of the Highlands and Islands, Inverness, Scotland, UK, https://www.uhi.ac.uk/
en/t4-media/one-web/university/about-uhi/governance/policies-and-regulations/policies/
generative-ai/generative-ai-policy.pdf

20 See: Cape Town Uni (2024). Al for Teaching/Learning, Center for Innovation in Learning
&Teaching, Cape Town University, South Africa, https://cilt.uct.ac.za/teaching-resources/
artificial-intelligence-teaching-learning; Yale Uni (2025). GenAl and Learning, https://
poorvucenteryale.edu/Alguidance; (resources for teachers, students, researchers on Al
literacy, tools, academic integrity, assessment, etc).

21 See: Eaton, L. (2023). Syllabi Policies for GenAl Tools (collaborative Google doc, created
16.1.2023, updated 3.1.2025), https://docs.google.com/document/d/IRMVwzjci0oMi8Blw_-
JUTcXvo2b2WRH86vw7mii6W3U/edit?tab=t.o

22 See: Arizona University Libraries (2025). Al Literacy in the Age of ChatGPT, UA Libraries,
Tucson, Arizona, USA, https://libguides.library.arizona.edu/ai-literacy-instructors/intro;
Pedagogy, https://libguides.library.arizona.edu/ai-literacy-instructors/teaching
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2023; Helsinki Uni, 2025).2 The Harvard Al Pedagogy Project (2023) provides
valuable resources, tutorials and material for creative and critical pedagogy-
driven Al use in different contexts (Harvard Uni Al, 2025).>¢ Experts also
identified the major Al integration risks in higher education: a) Al for admissions
(administration, valuation, ranking); b) AI for evaluation (learning goals,
outcomes, values, conduct); ¢) Al for assessment (performance, competencies,
proficiency levels); and d) AI for proctoring (monitoring conduct, detecting
abuse in tests/exams) (DEC/Digital Education Council, 2024). To address the
assessment issues, British and Australian researchers devised the AI Assessment
Scale (2024), a flexible tool for selecting the relevant assessment approach
in line with academic integrity policies, pedagogical goals and permissible/
impermissible Al use (Perkins, Furze, Roe, MacVaugh, 2024: 2, 6), which may be
used in devising course-specific policies.?® By making such resources publically
available, universities build a shared body of knowledge on Al use which may
serve as examples of good practices for other institutions.

Despite ample benefits of using Al in education, there are still numerous
dilemmas, based on ethical concerns and observed risks.?” The dilemmas are
even more prominent in legal education, which is traditionally conservative
and rigid in changing conventional ways of handling data, environments and
interactions. As the regulatory framework keeps lagging behind the prolific Al
advances, there is a need to explore the current situation and practices at the

23 See: FCAI Education (2023). Learning about Al: continuing education, online and
degree programs, Helsinki Uni, Finland, https://fcai.fi/news/2023/5/30/many-paths-
to-learning-about-ai-continuing-education-online-and-degree-programs; Helsinki Uni
(2025). Al Courses, https://www.helsinki.fi/en/admissions-and-education/open-university/
multidisciplinary-themed-modules/artificial-intelligence-collection

24 Harvard Uni (2025). Al Pedagogy Project: Creative and critical engagement with Al in
education, Harvard metaLAB,

25 The Al Assessment Scale (AIAS) includes a five-point scale for integrating GenAl tools
by assessing permissible/impermissible Al use: 1) strictly prohibited Al use (admissions,
tests, exams); 2) allowed use for Al-assisted research (to explore resources, brainstorm/
generate/structure ideas, summarize texts; collaborative writing, feedback, data analysis,
visualization); 3) Al-assisted editing without using Al-generated content (to revise grammar,
spelling, citation, word choice, sentence structure); 4) limited Al use (for comparison,
interpretation, critical evaluation) with referencing Al-generated content; 5) fully allowed
Al use without referencing Al content (to enhance creativity, exploration, feedback; to assess
GenAlI performance, create products/artifacts for non-commercial purposes) (Perkins, et
al. 2024: 6-10; University of Maine, 2024).

26 See: Northern Illinois Uni (2025). Class Policies for Al tools, Center for Innovative
Teaching/Learning, Northern Illinois Uni, https://www.niu.edu/citl/resources/guides/
class-policies-for-ai-tools.shtml;

27 For more on the observed benefits and risks, see: Ignjatovi¢, 2024a:248-250.
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global level in order to examine the capacities in local contexts and prepare for
a sustainable Al integration in legal education and practice.

2. Al in Legal Education: Current situation in
developed countries and in Serbia

Legal education has the crucial role in preparing future professionals
to handle different legal issues in real-world contexts. The traditional legal
education was largely based on ex cathedra teaching and hierarchical teacher-
student roles. In the 20" century, law schools recognized the relevance of
experiential learning (legal clinics, moot courts, internships) in promoting
lawyer skills (legal reasoning, analysis, critical thinking, problem-solving)
and practical soft skills (communication, management, leadership, digital
skills) in real-life contexts (Fornasier, 2021: 5, 7). Digital technologies brought
new learning opportunities and generated significant changes in instructional
design, practices and teacher-student roles.?® In the 21 century, the growing
use of Al technologies in different legal contexts (education, research,
professional training, project management, practice, judiciary) has brought
new challenges. In legal education, it entails tackling not only complex technical
issues (legal technology, infrastructure, support) and educational issues (Al
literacy/competencies, pedagogy) but also many social and legal issues (ethics,
equity, regulation, governance, supervision) (Balan, 2024: 324-325). There are
opinions that sustainable Al integration may bring new personalized learning
opportunities and equip legal professionals with requisite Al skills which are
highly desirable in the competitive legal market (Balan, 2024: 325,327,328).
On the other hand, there are doubts about the transformative impact of Al
technologies and their viability in high-risk contexts (legal writing, document
drafting, assessment, legal clinics, judicial practice) (Dorf, 2023; Karr, Schultz,
2024).

Given that current circumstances and practices significantly vary, both
in terms of disproportionate availability of Al tools and diverse attitudes to Al
integration, we first focus on the use of Al technologies in legal education and
practice in developed counties (worldwide) and at the national level (Serbia).

2.1. Al in Legal Education and practice in
developed countries worldwide

Given that legal education and practice are closely correlated, the
extensive research focused on Al use and related issues in legal technology,
legal education, professional development/training, legal practice and judiciary.
For the purposes of this paper, we will focus on several topics: a) the attitudes
of legal scholars, practitioners and law students to Al use for legal purposes;

28 For more on Digital Learning in legal education, see: Ignjatovié, 2024b.
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b) the actual application of Al tools in legal education, research, practice and
judicial contexts; and c) developments in legal technology and Al tools used
in legal contexts. As the results contain common issues and cross-references,
the research findings on these topics will be presented summatively, per legal
sector and interest group.

Generally, the reports by national law societies, bar associations and
judicial authorities in the UK, US, Canada and Australia show that legal
professionals increasingly use Al tools for different purposes: a) legal operations
management (time-tracking, billing, accounting, data analytics, data-driven
decisions); b) client management (intake/triage of requests, calls, appointments,
legal services); ¢) legal research, case management, legal analytics; d) document/
case management (summarizing, generating transcripts of client interviews,
drafting statements, deposition questions, contracts, legal briefs, reports); e)
e-discovery (fact-finding, analysis, predicting risks/performance/outcomes);
f) risk assessment, predictive analytics, law compliance; g) administrative
tasks and transactional writing (legal correspondence, newsletters, press
releases); h) Al legal chatbots for basic legal advice/consultation and legal
assistants for complex interactions and specialized department tasks (customer
service, IT support, HR management, marketing, payments) (Stanford LS,
202429 ABA, 20243°; UK Law Society, 20243'; CBA, 20253*; NWS Law Society,
20243); and i) court administration (automated e-filing, triage/allocation of
cases, legal research on legislation and case law, judgments, books, articles),
case management, predictive justice (risk assessment, outcomes, sentencing),

29 Stanford Law School (2024). Use Al in Legal Practice, Juelsgaard Clinic, Stanford Law
School, Stanford, CA, USA.

30 ABA/American Bar Association (2024). ABA Task Force on Law&AlI: Report on the
Impact of Al on the Practice of Law,2024

31 UK Law Society (2024). How Al is reshaping the future of legal practice, The Law Society,
UK, 20 Nov.2024.

32 CBA/Canadian Bar Association (2025). Use of Al in Legal Practice: an overview, CBA.
Ottawa, Ontario, Canada.

33 NSW Law Society (2024). Al for Legal Professionals, Law Society of New South Wales,
Sydney, NSW, Australia.
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support in decision-making, and online dispute resolution (AIJA, 202234; UK
Judiciary, 2023%; US NCSC, 20243¢%; CJC, 2024%).

In terms of legal professionals, the Bloomberg survey (2024) reports that
46% of legal practitioners use Al for legal research, e-discovery, reviewing legal
document, drafting communications, contracts, case pleadings (Bloomberg
Law, 2024).2® The Thompson Reuters survey (2024) shows different attitudes of
legal practitioners to Al integration: positive (44%), hesitant (35%), concerned
(18%). GenAl tools are used by 12% of respondents, while 45% do not intend to
use them (ThRI, 2024:3).3° Education about Al is low (21%) and most law firms
(62%) have no Al policies; respondents urge for investments and staff training
for sector-specific purposes (ThRI, 2024:18, 28). In the USA alone, a survey
(Tronclad, 2024) reveals that 71% of practitioners trust Al tools, 74% use them,
and 92% report improved performance in legal research, administrative tasks,
contract review, but they underscore concerns about policy, inaccuracy, data
privacy, security, unethical use/abuse, over-reliance on Al, etc.(U-Arizona Law
Library, 2025b).4°

In judicial contexts, GenAl tools are used in legal research, predictive
justice, drafting documents, but many US courts prohibit their use for drafting
court submissions or require disclosure of used Al tools. Despite many benefits
in terms of efficiency and productivity (time-management, data analytics,
automating repetitive tasks), judges professional are still skeptical or reluctant
to use Al in adjudication due to identified risks and possible abuses (U-Arizona
LawLib, 2025¢).# Judicial professionals warn about risks and limitations (data
privacy, security, inaccuracies, bias, discrimination, misleading, outdated or

34 AlJA/Australasian Institute of Judicial Administration (2022). Al Decision-Making and
Courts, AIJA, Sydney, NS Wales.

35 UK Judiciary (2023). Al Guidance for Judicial Office Holders, UK Courts and Tribunals
Judiciary, 12. 12.2023,

36 NCSC/National Center for State Courts (2024). Guidance for use of Al and GenAl in
Courts, Al Rapid Response Team, NCSC.

37 CJC/Canadian Judicial Council (2024).Guidelines for the Use of Al in Canadian Courts,
2024, CJC, Ottawa, Ontario, Canada.

38 Bloomberg Law (2024). Legal Workers use Al for Research (S.Pacheco), Bloomberg Law,
4.4.2024.

39 The survey (Jan.2024) included 1,128 legal professionals from the US, UK, Canada,
Australia, and New Zealand (ThRI, 2024).

40 See: Arizona Uni Law Library (2025b). ChatGPT and GenAlI Legal Research Guide: Surveys
of Lawyers’ ChatGPT use, https://law-arizona.libguides.com/c.php?g=1301273&p=9997098;
https://law-arizona.libguides.com/c.php?g=1301273&p=9655948)

41 See: Arizona Uni. LawLib (2025¢). ChatGPT and GenAl Legal Research Guide: Judicial
policies about GenAl use, https://law-arizona.libguides.com/c.php?g=1301273&p=9805733;
https://law-arizona.libguides.com/c.php?g=1301273&p=9671724
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Al-fabricated data, intellectual property infringements, deepfake technology
abuses) and stress the need for constant human supervision, robust safeguards
and training to mitigate risks. They underscore the users’ responsibility to
preserve professional independence, accountability, procedural fairness, validity
of presented evidence, data confidentiality and security (AIJA, 2022:5; UK
Judiciary, 2013:3-5; CJC, 2024:2; US NCSC, 2024:2).

In terms of legal technologies (platforms, software and tools),** Al tools
are already integrated in proprietary legal Al tools (Lexis, Westlaw). A report on
legal trends in the US reveals that legal Al tools may automate 74% of legal work;
they are used by 79% of legal professionals (8% fully, 17% widely, 21% partially,
34% minimally) while 21% do not use them (Clio, 2024).% Stanford researchers’
comparative assessment of two legal Al tools and a ChatGPT (2024)*4 shows that
GenAl models misinterpret facts, make reasoning errors, fail to identify false
prompts, generate incomplete answers and incorrect citations, and “hallucinate”
(fabricate non-existent data) (Magesh, Surani, Dahl, Suzgun, Manning, Ho,
2024: 8,15). Yet, in a research experiment, OpenAl ChatGPT-4 managed to
pass the simulated US Uniform Bar Exam (July 2022),% scoring 74% on average,

42 Al-based legal technologies include: a) legal research softwares [Bloomberg Law, Lexis,
Westlaw] and platforms [Law ChatGPT, Harvey] (Legal Practice, 2025); b) legal practice and
project management softwares [Clio, CloudLex] (Project Manager, 2024); ¢): Al chatbots
[LawDruid, Harvey]; Al legal assistants [CoCounsel] and drafting assistants [CoDraft];
legal AI agents [Teneo, Claude]; and d) other tools: legal e-discovery tools [Everlaw], legal
analytics [LexMachina, Factcase], legal AI-powered receptionists and voice assistants [Smith,
Streamline] (Checkbox Al 2024). See: Checkbox Al (2024). Legal Al Tools: A Guide for Lawyers
and Legal Professionals, Checkbox Technology, Sidney/New York/Singapore, 29 Nov. 2024;
https://www.checkbox.ai/blog/legal-ai-tools-a-guide-for-lawyers-and-legal-professionals;
Project Manager (2024). Best Legal Project Management Software,(B.Schwartz), 11.12.2024,
https://www.projectmanager.com/blog/best-legal-project-management-software; Legal
Practice (2025). Best Law Firm Software on the Market 2025, (B.Aston), 13.1.2025, https://
thelegalpractice.com/tools/best-law-firm-software/

43 Clio (2024). Legal trends Report: The Future of Al in the Legal Industry; Clio/Themis
Solutions Inc., Burnaby, BC, Canada.

44 Stanford researchers tested two legal Al tools (Lexis+, Westlaw) and a general-
purpose ChatGPT across three factors: a) accuracy (correct, grounded responses); b)
incomplete responses (unsupported by citation, authorities, facts), and c¢) hallucinations
(false assumptions, Al-fabricated data). The results were as follows: a) accurate responses
(L 65%, WL 19%, ChatGPT 49%); b) incomplete responses (L 18%, WL 62%, ChatGPT 8%);
and c) hallucinations (L 17%, WL 19%, ChatGPT 43%) (Magesh, et al. 2024:8-9,13).

45 The US Uniform Bar Exam has 3 components: a) the Multistate Bar Examination/MBE
(200 questions testing legal knowledge (in Constitutional Law, Criminal Law and Procedure,
Evidence, Civil Procedure, Contracts, Torts, Real Property); b) the Multistate Essay Exam/
MEE (essay writing to demonstrate legal analysis); and c) the Multistate Performance Test/
MPT (assessing lawyer skills in real-life tasks). Chat GPT demonstrated 75.7% accuracy in
MBE, and 4.2 (out of 6) in MEE and MPT (Katz, et al., 2024:15-16, 1).
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and outperforming an average human exam-taker (Katz, Bommarito, Gao,
Arredondo, 2024:1). A comparative assessment of several GenAl models’
performance in legal tasks shows their different capacities in terms of accuracy,
reliability, task completion, and limitations in lawyer skills: legal reasoning,
analysis, interpretation, drafting documents (U-Arizona LawLib, 2025d).4¢ All
presented reports note that Al cannot replace lawyers in higher-order tasks
(LexisNexis, 2023:12) and stress the need to check the Al-generated results and
ensure close scrutiny and ultimate human responsibility (Clio, 2024; Katz, et
al, 2024:11; Magesh, et al, 2024:17). The awareness of these limitations is vital
not only in the process of selecting relevant Al tools for specific legal purposes
but also as a reminder to keep “humans in the loop” by supplementing Al with
human reasoning, analysis and supervision (Thomson Reuters, 2024; Magesh, et
al, 2024:17). All these insights from legal and judicial practice are highly relevant
for Al integration in legal education, research and professional development/
training contexts as they may guide educational institutions in developing
tailored Al-related programs, courses or professional training opportunities.
In legal education, the responses to Al integration vary depending on
available infrastructural, technological, administrative, socio-economic,
cultural-environmental and human-resource capacities. Several surveys may
illustrate law students and teachers’ attitudes. The LexisNexis survey (2023) on
the use of GenAl in the USA showed that 44% of law students used GenAl for
legal research, drafting briefs, document analysis, email writing (LexisNexis,
2023:5). As for legal research, a study (Law360, 2023) reported that about 33%
of US law professors used ChatGPT for research but very few (7%) believed
that Al could change legal education (U-Arizona LawLib, 2025a).47 The initial
skepticism, resistance or reluctance to use Al in legal education, professional
training and practice were caused by observed risks and concerns about abuse,
inaccuracies and reliability, and fear that Al may make administrative legal
posts (junior lawyers, legal assistants) redundant (Dorf, 2023).4® To avoid
students’ abuse of Al tools, many law schools banned or restricted the use of
Al tools.# Yet, as Al tools are increasingly integrated in legal technologies,
the resistance seems futile because, sooner or later, the reluctant law schools

46 See: Arizona University LawLib (2025d). ChatGPT and GenAl Legal Research Guide:
Comparison of Responses: ChatGPT-3.5, ChatGPT-4, Bing and Bard, https://law-arizona.
libguides.com/c.php?g=1301273&p=9625828.

47 Arizona Uni Law Library (2025a). ChatGPT and GenAl Legal Research Guide: ChatGPT
uses in Legal Education, AU Law Library, J.E.Rogers College of Law, University of Arizona,
https://law-arizona.libguides.com/c.php?g=1301273&p=9751262

48 Dorf, M. C. (2023). Is Resistance to Al in the Law School Classroom Futile?, in: Verdict,
Justia Legal Portal, 19 July2023.

49 See: Arizona Uni LawLib (2025a). Al tools in Legal Education, https://law-arizona.
libguides.com/c.php?g=1301273&p=9838246
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and teachers may be compelled by the realities to examine opportunities and
make informed decisions on viable Al applications in specific educational and
professional development contexts (Farashah, 2025).5°

The conducted research shows that many law schools already provide
relevant infrastructure, resources and learning opportunities: a) Al integration
policies and guidelines (Stanford Law, 2023; Berkley Law, 2023)5'; b) legal tech
and innovation research hubs (Harvard Legal Tech Lab; Harvard MetaLab;
Stanford LS Legal Design Lab; Duke Law Tech Lab; Helsinki/FL, 2025)52, and Al
sandboxes (Harvard Al Sandbox)33; ¢) Al research and professional development
institutes (Berkley Al Institute, 2023)54; d) Al-focused LLM degree programs
(Berkley Law, 2024)5, Al modules, courses, seminars, workshops on Al tools,
legal tech, ethics, legal research/writing, e-discovery, project management
(Georgetown Law, 2024)%°, formal/informal courses on Al technology in legal
practice, governance, healthcare, cyberlaw, tort law, etc. (Yale Report, 2024:62)7;
e) professional practice simulation courses (Georgetown Law, 2025)5%, webinars

50 Farashah, N. (2025). Alin the Law Classroom: Good? Bad? Or Maybe Both? in: Richmond
Journal of Law and Technology, 2025

51 See: Stanford Law School (2025). Clinic, Law School and University Al Policies and Syllabus
Language, Juelsgard Clinic, SLS https://law.stanford.edu/juelsgaard-intellectual-property-
and-innovation-clinic/clinic-and-law-school-policies-and-syllabus-language/; Barkley Law
(2025). GenAl Policy, https://www.law.berkeley.edu/library/legal-research/chatgpt;

52 See: Harvard Uni (2025). Harvard Law Tech Lab (since 2010), https://cyber.harvard.edu/
research/lawlab; Harvard metaLab (2025). Harvard metaLAB (2011), Harvard BK Center for
Internet & Society, Cambridge, USA, https://cyber.harvard.edu/research/metalab;Stanford
LS (2025). Stanford Legal Design Lab (2013), https://www.legaltechdesign.com/; Duke LS
(2025). Duke Law Tech Lab (2018), https://dukelawtechlab.com/; Helsinki LS (2025), Legal
Tech Lab, Law Faculty https://www.helsinki.fi/en/networks/legal-tech-lab;

53 See: HUIT (2025). Al Sandbox, Harvard University Information Technology, USA, https://
huit.harvard.edu/ai-sandbox

54 See: Berkley Law Al Institute (2023). Innovative programs for legal professionals, CA,
USA, https://executive.]law.berkeley.edu/

55 See: Berkley Law (2024). Berkeley Law Unveils Groundbreaking AI-Focused Law Degree
Program, UC Berkley Law School, https://www.law.berkeley.edu/article/berkeley-law-
unveils-groundbreaking-ai-law-degree-program/

56 See: Georgetown Law (2024). Al & Law: what it means for legal education & lawyers, 2.
Jan 2024, Washington, D.C., USA; https://www.law.georgetown.edu/news/ai-the-law-what-
it-means-for-legal-education-lawyers/

57 See: Yale Uni (2025). GenAl and Learning: Al tools and resources, https://ai.yale.edu/
yales-ai-tools-and-resources#popular;Al guidance for teachers, https://poorvucenter.yale.
edu/Alguidance; Al guidance for students, https://poorvucenter.yale.edu/aiadvicestudents;
58 See: Georgetown Law School (2025). First-year simulation courses 2025, Law Center
for Experiential Learning, GLS, Wash. D.C., https://drive.google.com/file/d/1jTjbonzU_
mYagox89Wyirtt-DjW7bpDK/view
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on Al literacy/skills (Kent Uni LS, 2024)%; f) library resources and support in
research, teaching/learning (Yale Report, 2024:58); g) Al tools tech support,
resources, practical advice (U-Arizona LawLib, 2025e)®, GenAl prompt
engineering workshops (Michigan Uni, 2025a)®, Al detection tools (MIT, 2025)%;
g) instructional design guides, publications, research resources (Helsinki/
LT Lab, 2025; Stanford Al & Law Society, 2025);%; h) informal online courses
on Al in different legal areas (Al Lund, 2024)%, Al literacy/skills for teachers/
students (U-Michigan Online, 2025b)%; i) Al technologies in extracurricular
activities: legal clinics (KU Lueven, 2024)°, legal aid, professional training,
practice simulations (crime investigation, case scenarios, moot courts) (Slaw,
2024)%7; and j) innovative research projects: e.g. Human-Computer Interaction
research on Al integration in VR/AR/XR tools to enhance immersive learning

59 See: Kent University (2024). Helping Students Develop Critical Thinking Skills when
using Al, Digitally Enhanced Education Webinars, 22 Nov. 2024, https://www.youtube.
com/playlist?list=PLAbF8wnSF-e-jnk358eRLrwUyDe-Xmgld; Kent Law School (2024).
Reimagining Assessment: Critical Al Analysis in Legal Education, https://www.youtube.
com/@digitallyenhancededucationss4, University of Kent Law School, Canterbury, UK.

60 See: Arizona Uni. LawLib (2025e). Legal Technology using GenAl, https://law-arizona.
libguides.com/c.php?g=1301273&p=9695253

61 See: U-Michigan (2025a). GenAl: Prompt Library (by field), https://genai.umich.edu/
resources/prompt-library; IT Services: GenAl Workshop Series, https://academictechnol-
ogy.umich.edu/get-help/training/instructional-support/genai-workshop-series;  (accessed
25.1. 2025)

62 See: MIT Sloan (2025). GenAl for Teaching &Learning: Al in Teaching, https://
mitsloanedtech.mit.edu/ai/teach/; Al for Teaching, https://mitsloanedtech.mit.edu/ai/basics/
effective-prompts/; Al Detectors, https://mitsloanedtech.mit.edu/ai/teach/ai-detectors-
dont-work

63 See: Stanford Al & Law Society (2025) SAILS Education Resource Modules, https://law.

stanford.edu/stanford-artificial-intelligence-law-society-sails/sails-educations-resource-
modules/

64 See:AlLund (2024). Online Courses (MOOCs), Al Lund (open network), Lund University,
Sweden, https://www.ai.lu.se/mooc

65 See: U-Michigan (2025b). AI Courses, https://online.umich.edu/search/?q=Al; Al for
Lawyers, https://online.umich.edu/series/ai-for-lawyers-and-other-advocates/, University
of Michigan, Ann Arbour, Michigan, USA.

66 See: KU Lueven (2024). Legal Clinic on Al and Human Rights, KU Leuven Faculty of
Law & Criminology, Lueven, Belgium, https://www.law.kuleuven.be/legal-clinic-ai-and-
human-rights

67 See: Slaw (2024). Ten Practical Strategies for Law Schools to Embrace Al, (B.Perrin,UBC
Allard School of Law), Slaw, Canada’s online legal magazine, 26.11.2024, https://www.slaw.
ca/2024/11/26/10-practical-strategies-for-law-schools-to-embrace-ai/
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(Saarland University, 2024).°® The presented examples illustrate a proactive,
well-structured and supported competency-based approach to Al integration
in legal education aimed at empowering the participants’ learning about, for
and with Al in legal contexts.

2.2. Al in Legal Education and practice in Serbia

The Republic of Serbia adopted the AI Development Strategy (2019) and
the Ethical Guidelines for the development of Trustworthy Al (2023), established
the basic infrastructure, and embarked on innovation in public administration,
business sector and applied AlL.® The new national AI Development Strategy for
the period 2025-20307° promotes further development of the Al legislative™ and
regulatory framework?, coordination and monitoring bodies, human resources
through formal/informal education and training, investments in infrastructure
and research, and increased application in the public sector priority areas
(GovRS/NITRA, 2025:25). Currently, there are no binding legislative acts or by-
laws on Al in general or Al in education (Stevanovié, 2024:430), nor are there
sector-specific policies, integration guidelines, training courses or institutional
resources on Al integration in education (Ignjatovi¢, 2024a:247).

In the field of higher education (HE), to promote research and dialogue
on Al use, some universities hosted conferences on applied Al,7 sector-specific
conferences on Al in Education,™ or sessions on Al in education.”> Although the

68 See: HCI Lab (2025). Research seminar: Interacting with GenAl, Human-Computer
Interaction Lab, Department of Computer Science, Saarland University, Saarbriicken,
Germany, https://hci.cs.uni-saarland.de/research-seminar-interacting-with-generative-ai/
69 For more on the national regulatory framework and infrastructure, see: Ignjatovic,
2024a: 245-247.

70 Gov.RS/NITRA (2025). Strategija razvoja vestacke inteligencije 2025-2030, Ministarstvo
nauke,tehnoloskog razvoja i inovacija/Ministry of Science, Technological Development and
Innovation, Sluzbeni glasnik RS, br. 5/2025, 17.01.2025,

71 The current legal framework for addressing Al issues includes the Constitution (human
rights) and relevant provision of intellectual property, criminal, contract, tort, commercial/
trade, consumer, media legislation (Chambers& Partners, 2024).

72 The Al Strategy (2025) envisages that the action plan for the Al Strategy implementation
will be adopted by mid-May 2025 while the Serbian Al act will be adopted by 2027 (Gov.
RS/NITRA, 2025: 60, 26).

73 See: Kragujevac Uni (2022). First International Conference on Applied Al, University
of Kragujevac, http://www.aaizo22.kg.ac.rs/

74 See: FP/Faculty of Pedagogy Vranje (2024). Education and Artificial Intelligence (EDAI
2024), 30.11.2024, Pedagogical Faculty Vranje, University of Nis, Serbia; https://www.pfvr.
ni.ac.rs/wp-content/uploads/2024/11/Book-of-Abstracts-2024.pdf

75 See:IPST (2024). International Conference EMERGE 2024: Ethics of Al Alignment (Book
of Abstracts), Institute for Philosophy and Social Theory, Uni Belgrade (12.12.2024); https://
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Al Strategy (2025) envisages various integration activities (education about, for
and with Al), there is a general lack of formal/informal courses on Al literacy/
skills and training, particularly in high-risk domains (admissions, evaluation,
assessment, proctoring). In this regard, the EU-supported research project on
education for applied AI (FAAI, 2022-2024)7° yielded valuable insights for all
HE institutions pursuing Al integration. The results show that the surveyed
IT students have good opportunities to develop hard skills in applied Al but
they lacked soft skills (communication, management, entrepreneurship,
critical thinking, professional and life skills) and Al training for sector-specific
applications. The teachers reported the need for Al training courses, tech-
enhanced instruction, projects with sector-specific IT industries, professional
development, experimentation and innovation (Pordevi¢, Milojkovi¢, Spasi¢,
Randi¢, Nikoli¢, Milovanovi¢, 2023:359-361). These competencies are equally
important for all HE teachers/students, who may also lack the basic Al literacy/
skills for Al integration in specific contexts.

In legal education and professional training, the efforts aimed at ensuring
informed, ethical and responsible Al use may be illustrated by Serbian law
schools activities: a) introduced LLM programs or courses’”’; b) organized
conferences” and seminars? to discuss Al issues in different professional
contexts; c¢) published books and articles on Al issues in different legal

emerge.ifdt.bg.ac.rs/wp-content/uploads/2024/12/book-of-abstracts-emerge-2024-1.pdf

76 Within the Erasmus+ project Future is in Applied Artificial Intelligence (FAAI 2022-2024),
involving participants from 5 countries, several surveys (2023) were conducted to identify
the labour market needs (employers), institutional research needs (teachers), and students’
needs (hard and soft skills). For more, see: Pordevi¢, et al, 2023: 359-363.

77 See: LF Ni§ (2024) LLM program Law & ICT (2021), Law Faculty, University of Ni§ (including
arange of Al-related courses); https://www.prafak.ni.ac.rs/files/studije/Studijski-program-
master-studija-prava-inf-tehnologije.pdf; LF Kragujevac (2024). Master Study: Intellectual
Property Module (Al & Law course), LF Kragujevac; https://www.jura.kg.ac.rs/index.php/
sr/mas-moduli.htm; University of Criminal Investigation and Police Studies (2024). Master
in Informatics and Computing (Al course), Kriminalisti¢ko-policijski univerzitet, Beograd,
https://www.kpu.edu.rs/cms/studije/drugi-stepen/master-informatika; (accessed 25.12.2024)

78 See: LF Beograd (2023). Med.konferencija o uticaju generativne ve$tacke inteligencije
na oblast prava (Legal Practice and Al), Pravni fakultet Beograd, 17.11.2023, https://www.
ekapija.com/news/4452983/medjunarodna-konferencija-o-uticaju-generativne-vestacke-
inteligencije-na-oblast-prava; LF Beograd (2024). Ve$tac¢ka inteligencija u poslovhom pravu
(AT in Business Law), Konferencija Internet dijalog 2024, Pravni fakultet Beograd; https://
internetdijalog.ius.bg.ac.rs/publikacije/vestacka-inteligencija-izazovi-u-poslovhom-pravu

79 See: LF Union Beograd (2023). Seminar: Pravo u eri ve$tacke inteligencije (Law in the
age of Al), 16.10.-8.11.2023, Pravni fakultet Univerzitet Union Beograd, 16.10.2023, https://
pravnifakultet.edu.rs/ai-seminar-na-pfuub/; GecicLaw (2023). Pravo vestacke inteligencije
(Al Law), Geci¢ Law Office, Belgrade, https://www.geciclaw.com/sr/seminar-pravo-vestacke-
inteligencije-union/;
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areas,®® professional practice® and legal education®; d) collaboration with
law firms in organizing seminars® and legal clinics®4; and e) participation in
regional educational and research projects®s aimed at developing knowledge,
competencies and skills, sharing expertise and preparing for Al integration.
Yet, law school websites provide no information about institutional Al policies,
training courses, guidelines and resources on Al integration. Thus, teachers
and students resort to self-study, online resources, open-source GenAl engines
(ChatGPT, Gemini, CoPilot) and Al-powered tools (ChatPDF, NotebookLM) for
research, writing, task management, etc.

In legal practice, Al tools are cautiously and sparingly integrated in
the legal sector, primarily as an assistive tool for automating legal research,
administrative tasks, document and client management, legal correspondence,
analytics, etc. In spite of observed benefits, many practitioners distrust GenAl
tools, due to observed risks (data protection, lawyer-client confidentiality issues)
and still rely on digital tools.®® Only a few large law firms with international

80 See: Prlja, D., Gasmi G., Koraé V. (2022). Ljudska prava i vestacka inteligencija (Human
Rightes and Al), Institut za uporedno pravo, Beograd, https://iup.rs/wp-content/
uploads/2022/09/Ljudska-prava-i-ve%C5%A1ta%C4%8Dka-inteligencija-Prlja-Gasmi-
Korac.pdf;

81 See: Nenadi¢, S., Milju$ I. (2022). Krivi¢na pravda u eri ve§tacke inteligencije (Criminal
Justice at the age of Artificial Intelligence), in: Digitalizacija u kaznenom pravu i pravosudu,
Institut za uporedno pravo, Institut za kriminoloska i socioloska istrazivanja, Pravosudna
akademija Beograd, 2022 (pp.291-315); https://www.iksi.ac.rs/izdanja/digitalizacija_u_
kaznenom_pravu_i_pravosudju_2022.pdf

82 See: Pantovi¢, V., Milovanovi¢ D., Cori¢ V.(2023). Napredne digitalne tehnologije u pravu i
ekonomiji: razvoj novog intedisciplinarnog nastavnog plana (Advanced Digital Technologies
in Law and Economics: New Interdisciplinary Curriculum), in: Pravo, ekonomija i menadZment
u savremenim uslovima -Vestacka inteligencija (Al), LEMiMA Knj.2, 2023, (p.131-151), FPSP
Uni. Union-NT, Beograd; https://www.fpsp.edu.rs/sites/default/files/2023-07/LEMiMA%20
%E2%80%93%20knjiga%202.pdf

83 See: LF Union Beograd, 2023; GecicLaw, 2023 (which co-organized a seminar Law in
the Age of Al (2023)

84 See: Gecic Law (2024). Geci¢ Law and BU’s Faculty of Law Cooperate on Law&Technology
Clinic, 19.4.2024, Geci¢ Law, Belgrade, https://www.geciclaw.com/law-and-technology-clinic
(This is the first legal clinic integrating new technologies in clinical education).

85 For example, Law Faculty Ni$ has embarked on a three-year project, Jean Monet module:
DIGIRIGHTS (2024-2027), aimed at developing a digital learning and research ecosystem
for acquiring knowledge and competencies in the field of digital technologies and digital
transformation of human rights in different areas of law. For more, see: DigiRights/LF Nis,
2024.

86 See: Paragraf Lex (2025). Kancelarko -Vaga digitalna kancelarija (free software
for electronic office management), https://www.paragraf.rs/kancelarko/softver-za-
administraciju-e-kancelarija-program-za-kancelariju.html
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outreach can afford to use safer tech-supported proprietary Al tools (Aleksi¢,
Stojanovic¢, 2023:301). As these tools are not trained on Serbian legal sources,
practitioners may use general GenAl tools or chatbots available in Serbian®
but their performance in legal contexts is limited because legal data in Serbia
is not comprehensively consolidated (Chambers & Partners, 2024). As for legal
technology, local tech start-ups offer tailor-made Al chatbots for different
sectors (including law and education)®® or service-specific chatbots.® Some legal
tech providers offer custom-made Al platforms with integrated legal databases
and Al chatbots,*° and few law firms have locally hosted custom-made legal
Al assistants® for research on Serbian law, judicial practice, case management,
administration, etc.

In the judiciary, the Al use in judicial proceedings is unregulated (IBA,
2024:252)% but the national e-justice platform? may be a stepping stone in
providing the appropriate form of Al integration in judicial contexts while
ensuring trustworthiness, transparency, prior testing, risk assessment,
effective safeguards, supervision, risk mitigation, ethical and responsible use
(Toski¢ Cvetinovic¢, Tos$ié, 2022:327, 330-331, 337). Practitioner also note that
bar associations and professional chambers (for judges, prosecutors, notaries,
enforcement officers) should play the key role in the process of Al integration
in legal and judicial practice, by ensuring full compliance with ethical and
professional standards, providing continuous professional development
opportunities, developing Al integration guidelines and workshops, and
continuously monitoring the implementation effects (IBA, 2024:254-255).

87 See: ChatGPT Srbija, https://chatgptsrbija.rs/; PitajRobota, https://pitajrobota.com/

88 See: AiChatBot.rs (2025). Experts in Conversational Marketing: Industries,
https://www.aichatbot.rs/chatbotzasveindustrije; Higher education, https://www.
aichatbot.rs/chatbotzavasuniverzitetifakultet; Legal sector, https://www.aichatbot.rs/
chatbotzava%C5%A1uagenciju

89 See: InStore®}(2021). Chatbot tehnologije u Srbiji, INB2B Media, 16.9.2021 (Academic
Digital Assistant, BizChat, Al Tax Assistant), https://www.instore.si/sr/article/18555/
zastupljenost-chatbot-tehnologije-u-srbiji-u-kojoj-industriji-su-najvise-zastupljeni-i-koja-
im-je-namena.

90 See: InterLexA (2025). InterLexA-prvi pravni i poslovni Al sistem, Intermex, Beograd,
https://interlexa.rs/; https://interlexa.rs/lexa/; Selecta (2025). CRM platform (customer
relations management), Selecta, Beograd, https://selectacrm.app/platforma/?lang=sr

91 See: Zunic Law (2025). Lexpert Al Legal Research Assistant, Zunic Law Office, Belgrade,
https://zuniclaw.com/en/ai-chatbot/

92 IBA/International Bar Association (2024).Guidelines and Regulations to provide insights
on public policies to ensure Artificial Intelligence’s beneficial use as a professional tool:
Serbia (N.Sladakovi¢, B.Tuti¢, Gecié¢ Law Belgrade), IBA, London, 18.9.2024.

93 See: Portal pravosudja Srbije (2025). E-justice portal, Republika Srbija, https://portal.
sud.rs/sr (accessed 1.2.2025)
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Currently, the Serbian Bar Association and professional chambers are at a
standstill as their websites contain no Al-related resources.>

As for professional development, Serbian law schools have had a proactive
approach to education about Al in different legal context, by establishing
cooperation with law firms, government institutions and experts in providing
Al-related programs?®s, seminars®®, professional training®’, workshops, lectures
and discussion forums®® for academic and professional purposes (Chambers &
Partners, 2024). In addition, some law firms specializing in IT and Al law offer
resources and insights from practice®® while some practitioners offer seminars
for policy makers, business leaders and legal professionals.’® The national
Judicial Academy™ also provides professional development opportunities for
judicial professionals, but seminars and webinars are also available though the
European professional networks.*

Given that Al integration in legal education and practice is still low, the
measures envisaged in new Al Strategy (2025-2030) are expected to address
the current gaps in legal regulation, infrastructure and education. In legal

94 See: Advokatska komora Srbije (https://aks.org.rs/sr_lat/); Drustvo sudija Srbije (https://
www.sudije.rs/); UdruZenje javnih tuzilaca RS (https://uts.org.rs/); JavnobeleZni¢ka komora
RS (https://beleznik.org/); Komora javnih izvrsitelja RS (https://komoraizvrsitelja.rs/).

95 See: FON/IVI (2023). Master Class: Regulisanje vestacke inteligencije (Regulating Al:
legal and ethical framework), Fakultet organizacionih nauka Beograd i Institut za ve§tac¢ku
inteligenciju Srbije, okt.-dec.2023, https://ai-master-class.com/;

96 See: LF Union Beograd (2023), Geci¢ Law Office, 11 Oct.2023, https://pravnifakultet.
edu.rs/ai-seminar-na-pfuub;

97 See: Advokatska komora Vojvodine (2024). Krivi¢ni zakonik i vestackoj inteligenciji
u pravu (Criminal Code and AI), Novi Sad 10-25 Oct,2024, https://akv.org.rs/svecano-
otvaranje-vojvodjanskih-pravnickih-dana/

98 See: Al Platform (2023). Forum o vestackoj inteligenciji u javnoj upravi i obrazovanju
(Al'in public administration and education), 21. 11.2023, https://www.ai.gov.rs/vest/sr/742/
forum-o-vestackoj-inteligenciji-u-javnoj-upravi-i-obrazovanju.php; LF Beograd (2024).
Predavanje: Ves§tacka inteligencija: Pravni okvir i primena u praksi (Al: Legal framework
and practice), 18.4.2024.

99 See: Gecic¢ Law (2023). Al in the Real Estate Sector, 12.10.2023, Belgrade, https://www.
youtube.com/watch?v=RLHWudHNTYc; Zunic Law (2023). Al u pravnim uslugama (Al in
legal services), https://www.youtube.com/watch?v=jMORFZTPMPo;

100 See: Seminar: Pravo VI (Al Law),13.12.2024, https://www.kecgrupa.rs/index.php/
seminar-pravo-vestacke-inteligencije/; Workshop: ChatGPT (prompt engineering for lawyers),
Beograd, 26.2. 2025, https://top-conference.com/prompt-inzenjering-radionica-za-pravnike/

101 See: Judicial Academy (2024).Trends in High-Tech Crime: E-evidence, Cryptocurrencies
and Al, Judicial Academy, Beograd, 16-17.9.2024, https://www.pars.rs/en/news/september-
16-and-17-2024-trends-high-tech-crime-electronic-evidence-cryptocurrencies-and-Al
102 See: EJTN (2025). Webinars: Al in the Judiciary, European Judicial Training Network,
https://catalogue.ejtn.eu/seminars-and-webinars/listing/?topic=digitalisation
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education, it entails not only ongoing training on Al literacy/skills to legal
scholar, students and legal/judicial professionals but also ensuring a proactive
approach, collaboration and involvement of all stakeholders in these sectors in
developing adequate Al integration solutions.

3. Al in Legal Education: Analysis of some Al integration issues

The presented research results demonstrate joint efforts of tech and
education experts in developed countries to assist sustainable integration of Al
technologies in education (TeachAl, 2023)."°3 In legal education, the presented
benefits and concerns raise many technical/infrastructural, regulatory, socio-
cultural and educational pedagogy questions for law schools in developing
countries, which should be properly addressed in the Al integration process.
Here, we focus on major decision-making issues:

1. whether and to what extent should Al technology be integrated in legal
education;

2. which AI tools should be used (opportunities), for what purposes (goals)
and to what effects (outcomes);

3. how should the selected Al tools be integrated in the law school curricula,
instructional design and educational process to ensure ethical, responsible,
human-centric and pedagogy-driven use;

4. how can Al integration promote or hinder learning for prospective
legal careers in terms of subject-specific knowledge, lawyer skills, and
professional aptitudes (values, ethics and responsibility)?

As there are no reports on actual Al integration practices in Serbian
law schools, we may observe how these issues were addressed by law schools/
universities in developed countries.

In terms of the first issue (whether and to what extent Al technology
should be integrated in legal education), law schools in developed countries (US,
UK, Canada, Australia) have little doubt about AT use for academic/professional
purposes. While the scope of Al integration largely depends on institutional
capacities, law schools are subscribed to proprietary legal databases (LexisNexis,
Westlaw, Bloomberg)*+ providing legal research platforms with integrated Al
tools, which are already used by the administrations, teachers and students."s

103 See: TeachAl (2023). Al Guidance for Schools Toolkit, Code, CoSN, Digital Promise,
European EdTech Alliance, PACE.

(This toolkit outlines the benefits/risks, guiding principles and stages in Al integrations).
For more, see: Ignjatovi¢, 2024a:248-251.

104 See: LexisNexis (2025). Law School, https://www.lexisnexis.com/community/lawschool/;
Thomson Reuters (2025). The best free resources of law school students, https://lawschool.
thomsonreuters.com/survival-guide/the-best-free-resources-for-law-school-subjects/

105 In the USA, all ABA-accredited law schools (196) have free access to these databases,
subject to library-paid annual subscription and individual registration. See: Stanford Law
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Al integration support is commonly provided via law school libraries and tech
services, which provide Al integration policies, guidelines, tutorials, courses,
sample material® and resources on other Al legal tools (Vincent, Harvey,
LawDroid), GenAl tools (ChatGPT, Gemini, CoPilot) and Al-powered research
tools (ChatPDF, Notebook LM) which may be integrated in the instructional
design. To make informed decisions on Al integration, teachers are encouraged
to pursue professional development and experiment with Al tools in safe
learning environments (Al hubs, “sandboxes”, innovation centers). Teachers
may freely decide on the scope of Al integration in course syllabi and the
extent of using Al tools in specific tasks, activities and assignments in line
with institutional academic integrity policies, guidelines, pedagogical goals,
and assessment requirements (U-Maine, 2024)."°7

As for the second issue (the selection of appropriate Al tools for specific
teaching/learning needs), law school in developed countries invest in proprietary
legal Al tools (Lexis+, Westlaw, CoCouncil), which provide comprehensive and
tech-supported user solutions.”®® To address ethical concerns, privacy/safety
risks, equity and human rights issues, some US universities (Harvard, Michigan,
California, Washington) have developed their own Al tools (platforms, assistants/
chatbots, ChatGPT models) (Ithaca, 2023; IHED, 2024).°° To promote research
and curriculum innovation, some law schools established innovation hubs
(Harvard MetaLab; Stanford Legal Design Lab), Al sandboxes for experiential
learning and experimentation (Harvard Al Sandbox),™ testing Al text/video/
audio tools, and learning with AI tutors (Nelson Al Sandbox, 2024).™ To help

(2025). Legal Databases, Law Library, Stanford University Libraries, https://law.stanford.
edu/robert-crown-law-library/legal-databases.

106 See: Arizona Uni LawLib (2025¢). Legal Al technology, https://law-arizona.libguides.
com/c.php?g=1301273&p=9695253; San Diego Uni LawLib (2025) GenAl Tools for USD Law
Students, https://lawlibguides.sandiego.edu/c.php?g=1317323&p=968674

107 U-Maine (2024). Teaching Guides: Learning with Al, Center for Innovation in Teaching
& Learning, Maine University, USA.

108 See: Bloomberg Law (2025). Law Schools, https://pro.bloomberglaw.com/solutions/
law-schools/#overview;

109 See: Ithaka (2023). Is your university building a custom Al platform?, 28.9.2023, Ithaca, New
York, USA, https://sr.ithaka.org/blog/is-your-university-building-a-custom-ai-platform/;
Inside Higher Ed (2024). Universities build ChatGPT-like tools, 21.4.2024, https://www.
insidehighered.com/news/tech-innovation/artificial-intelligence/2024/03/21/universities-
build-their-own-chatgpt-ai

110 See: HUIT/Harvard University Information Technology (2025).The Al Sandbox, HUIT,
Cambridge, Mass., USA, https://huit.harvard.edu/ai-sandbox; GenAl (resources), https://
huit.harvard.edu/ai (accessed 20.1.2025)

11 See: Nelson Al Sandbox (2024).Empowering people through Al, Nelson Tasman Al
Institute, Nelson, New Zealand, https://aisandbox.org.nz/; Tutorials, https://aisandbox.org.
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teachers make informed decisions on Al tools, law schools tech and library
services provide reports on the GenAl tools’ performance in different legal
tasks (U-Arizona LawLib, 2025¢), while teachers compare students’ performance
and Al-generated results in legal skills.”> These evidence-based results are
essential for appropriate selection and integration of Al tools in instructional
design and assessment.

In terms of the third issue (how the selected Al tools should be integrated in
the curricula, instructional design and educational process), law schools provide
guidelines and resources on three major steps in the Al integration process: 1)
education about Al: basic Al literacy/skills, prompt engineering); 2) education for
Al how to use Al tools for specific purposes (drafting documents, guidelines,
assessment, risk-management, developing resources: subject-specific content,
sample materials, activities, assignments); and 3) education with Al: teaching/
learning by using Al in classroom settings and assignments in a responsible,
creative and critical manner. Some law schools provide guides on pedagogical
issues, selected Al tools, classroom integration strategies, assessment, ethical
considerations, good practices, self-study literature (NSU Florida LawLib,
2025)" and practice toolkits (U-Maine, 2025)."4 The extensive support and
resources enable teachers/students to prepare for ethical, responsible, human-
centric and pedagogy-driven Al use.

In terms of the fourth issue (critical assessment of the benefits and risks
of Al integration, i.e. how Al integration will promote or hinder learning in
specific legal contexts), the research shows that Al technologies may enhance
student engagement, personalized and differentiated learning, and contribute
to sustainable transformation in legal education for prospective legal careers.
Yet, their integration and scope of use in legal education and professional
training should be justified by ultimate pedagogical goals: promoting legal
knowledge, discursive skills, professional values and ethical conduct. Thus, it is
essential to remain critical, pre-test and rationally assess Al tools performance

nz/curated-streams, Free Al engines, https://aisandbox.org.nz/free-ai/

112 Alimardani (2024) compared the performance of 225 first-year law students and two Al
models (ChatGPT-4 and Bard) in the criminal law exam (2023), including legal analysis and
open-ended questions. The students’ average (60%) was higher than the GenAls’ average
(52,5%); yet, GenAls performed better (78%) than students (68%) in open-ended question
and essay-writing, while students were better in legal analysis (66%) than GenAls (47.5%)
(Alimardani, 2024:777,783,792-794).

113 See: NSU/Florida Law Library (2025). Comprehensive Guide to Incorporating GenAl in
Legal Education, Nova Southwestern Uni, Law Library at NSU College of Law, Fort Lauderdale,
Florida, USA, https://libguides.nova.edu/c.php?g=1447304&p=10760193.

114 See: Maine Uni (2025). Learning with Al Toolkit, https://umaine.edu/learnwithai/;
also see; Arizona Uni LawLib (2025f). Sample Assignments for Legal Research &Writing,
https://law-arizona.libguides.com/c.php?g=1301273&p=9632588;
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in specific contexts, legal tasks and learning activities, and scrutinize the impact
of Al use on the teaching/learning process and outcomes (Bliss, 2024:113-115). To
illustrate this point, we may refer to a critical analysis of using GenAl models
in clinical legal education. Karr and Schultz (2024) question the pedagogical
and ethical justifiability of teaching/learning with GenAlI tools, which are
incompatible with the pedagogical goals of legal clinics*s and cannot prepare
students for practice and develop a complex set of lawyer competencies: a)
knowledge and capacity to explore alternative perspectives (client, law, court,
social contexts); b) discursive lawyer skills (legal analysis, reasoning, critical
thinking, problem solving), professional ethics and conduct (conflict resolution,
negotiation); ¢) interpersonal skills (communication, feedback); d) human
values and aptitudes (empathy, trust, partnership, collaboration, flexibility,
cultural awareness). Thus, the authors conclude that Al tools cannot properly
address real-life problems, engage in dynamic lawyer-client communication and
provide competent client-tailored lawyering. On the other hand, overreliance
on Al tools may stifle students’ creativity, intellectual and professional growth,
while Al-generated data may be inadequate, inaccurate, biased or Al-fabricated
(non existent), and thus misleading and unreliable. The authors conclude
that GenAl use in law schools and legal clinics should be discouraged until
their pedagogical value and ethical integrity are fully proven (Karr, Schultz,
2024:1869-1873,1876-1877, 1884, 1886).

On the whole, the presented good practices and critical observations
may serve as guidelines for law schools in developing countries either in terms
of instituting alternative digital learning solutions or considering a balanced
approach to Al integration in legal education. The final part of this paper
discusses the major implications, opportunities and considerations for future
action.

4. Conclusion: Implications, opportunities and considerations
for Al integration in Serbian legal education

The research has shown that the integration of Al technologies in Serbian
legal education is lagging behind the practices in developed countries. Amidst

15 Karr & Schultz (2024) specify the pedagogical goals of clinical legal education: a) practice
readiness (competence): knowledge of substantive/procedural law, lawyer skills (legal research,
analysis, reasoning, critical thinking, problem-solving, oral/written communication),
professional skills (interviewing, counseling, negotiation, conflict resolution, trial advocacy,
document drafting, management of legal work; collaboration, cultural competency, self-
evaluation), values (professional ethics, conduct and responsibility), and capacity to practice
law; b) justice readiness (critical stance): capacity to “critically assess social and political
implications of legal work and legal system” and address systemic injustices; and c) client-
centered lawyering (human approach): professional responsibility, trust, partnership, clients’
agency (Karr, Schultz, 2024: 1869, 1873,1874).
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the rapid Al evolution, Serbia still does not have general Al legislation, sector-
specific policies, implementation guides and Al competence benchmarks.
Although the new Al Strategy RS (2025-2030) announces further investments,
regulation, infrastructural activities and specific measures in education across
non-technical disciplines (GovRS/Nitra 2025:25), the use of Al technologies in
legal education is underdeveloped. Even though law schools have embarked on
creating an environment for Al integration by establishing Al master programs,
organizing conferences and seminars, and publishing research results on Al
issues in different legal contexts, there are few reports on actual Al use in legal
education and there are no reports on the actors’ attitudes to Al integration."®
Al literacy/skills courses are scarce. The available professional training courses
largely provide education about Al, but there are no reports on education for or
with Al in the legal sector. Law school websites contain no indications that Al
integration is under consideration. As Serbia has just scratched the surface of Al
integration, it may be high time to address the multiple technical, regulatory and
pedagogical issues which are a prerequisite for sustainable Al integration. Thus,
good practices in developed countries may serve as milestones and signposts
for viable, ethical and responsible Al use in many educational contexts.

The research shows that Al technologies are still underused in Serbian
legal education and practice. Reliance on tech-supported proprietary legal
Al tools in developed countries has proven to be a safer and more reliable
solution, but there are no multi-purpose legal Al tools trained on the Serbian
legal databases and legal sources which are still insufficiently consolidated.
Some tech companies offer custom-made Al legal assistants/chatbots for legal
services but most practitioners still rely on digital legal databases or experiment
with open-source GenAl tools. To promote Al integration in legal education
and practice, it is necessary to encourage innovation and investment in legal
Al tools, or to develop local custom-made Al assistants for sector-specific
purposes. Yet, there are concerns that small-scale law firms would not be able
to afford legal Al tools, which may also apply to underfunded public law schools.
These concerns raise a set of issues which have to be addressed by competent
institutions: funding, infrastructure, tech support, human resources, sector-
specific professional training, accessibility, and equal opportunities.

The presented research on practices in developed countries shows that
many law schools have recognized the transformative impact of Al in legal
education and practice, and taken a proactive systemic, sector-specific, or
subject-matter approach to Al integration. Given that Serbia has embarked on
the Al path without properly assessing the actual needs of end-users, higher
education institutions should pursue a structured approach to Al integration
in line with the existing knowledge on ethical principles, integration stages,

116 Thisarticle has been an attempt to address the first gap, while the second one remains
to be addressed in separate articles.
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and good practices worldwide. In legal education and practice, the structured
approach includes providing clear procedures, substantial support and clear
standards for ethical, responsible, human-centered and pedagogy-driven Al
integration. In particular, it entails transparent sector-specific and institutional
policies, infrastructure, management strategies, administrative and tech
support, Al sandboxes for testing Al tools, teacher/student integration guidelines
and resources, training courses, academic integrity policies, assessment scales
for permissible/impermissible use, human scrutiny and intervention to mitigate
risks. Such an approach may be beneficial in many ways.

First, it will map a course of action and provide a platform for consultations,
collaboration and active involvement of all stakeholders (legal tech providers,
support services, competent public institutions at all levels, law school
management and administration services, library and tech support services,
teachers and students, professional association, employers in legal/judicial
practice, interested natural or legal entities, etc.) in developing sustainable
Al integration solutions. Second, it will raise awareness about the relevance of
Al competencies for legal professionals, and possibly change the conventional
mindset by showing that carefully selected Al tools may support rather than
hamper learning and intellectual growth in subject-specific areas. Third, it
will encourage exploring new forms of instruction in law schools and empower
teachers to select relevant Al tools, critically assess their use in subject-specific
contexts and assignments, and make informed decisions on the proper form
and scope of Al integration in line with academic integrity standards and
pedagogical goals. Fourth, it will encourage innovative, creative and critical
use of Al tools in the educational process, provide new learning opportunities
and ultimately contribute to improving users’ efficiency, productivity, critical
thinking and problem-solving in educational and professional contexts. Fifth,
instead of waiting for top-down solutions by competent public institutions,
law schools’ proactive and responsible approach may offer some bottom-up
solutions, arising from joint action of all stakeholders; thus, instead of ignoring
or banning Al tools, law schools may promote teachers and students’ agency in
the co-development of sustainable Al institutional framework.

In terms of observed risks, the presented research results include
examples of constructive criticism on Al integration in high-risk educational,
decision-making or sensitive academic/professional contexts, where Al tools
cannot properly handle diverse perspectives pertinent to complex legal issues.
As Al tools are prone to generating inaccurate, biased and non-existent outputs,
it is vital to remain highly critical about the Al-generated results, which should
be subject to human scrutiny at all times. Al integration cannot be forced or
made mandatory; thus, it is essential to ensure the users’ voice and choice at
all integration stages, and properly address possible resistance and concerns
by taking relevant action: a) assess the stakeholders’ opinions and needs;
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b) facilitate regular consolations, collaboration, equal participation and co-
decisions of all stakeholders; ¢) provide relevant information, resources, training
and experimentation spaces to empower users to make informed decisions on
the form and scope of Al integration in subject-specific contexts, classroom
tasks and assignments; d) encourage critical, ethical and responsible Al use
to promote meaningful learning, creativity and critical thinking in authentic
contexts; and e) provide safeguards, human supervision and mechanisms for
assessing and mitigating risks.

In a nutshell, Al technologies should be used as a supplementary tool
for enhancing efficiency, productivity and creativity rather than as a quick
or fancy solution which may hinder learning and intellectual growth. In
legal education and professional training, there is a need for a balanced and
constructive approach to Al integration. First, it entails a constructive dialogue
of all stakeholders, supported by evidence-based research, close collaboration,
co-decisions and joint action of all interested parties. Second, Al tools should
be carefully assessed, selected and purposefully integrated in the institutional
curricula and instructional design, in line with the established regulatory
framework, ethical principles, academic integrity standards; their use in
classroom settings should be aligned with the discursive and pedagogical goals,
and supported by comprehensive guidance, training, and education about, for
and with Al (for educational, academic and professional purposes alike). Third,
law schools should resort to the integrated (blended) learning framework,
aligned with the principles of holistic, human-centered, competency-based
and pedagogy-driven instructional design. The Al integration based on the
blended learning and integrated curriculum design frameworks offers flexible
methodology for education in subject-specific contexts by combining carefully
selected Al tools with digital tools, face-to-face learning and experiential
learning (collaborative projects, mock trial, moot courts). The structured,
proactive, responsible and flexible approach to Al integration will preserve
teacher-student interactions, safeguard their mental health and wellbeing,
preclude possible abuse and overreliance on Al tools, and ascertain that Al
technologies are applied critically and sparingly for designated pedagogical
goals, in line with the highest regulatory, ethical, educational and professional
standards. Considering the importance of pedagogy in Al integration processes,
the author’s further research on the theoretical and practical features of this
holistic, human-centered and competency-based pedagogical approach,
teachers’ perceptions on Al integration, and collective agency in developing
sustainable AT integration solutions in the context of legal education will be
addressed in a subsequent scientific article.
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T'opdana Herwwamosuh,

Ipedasayu Eneneckoe jeauka npasHe cmpyke,
IlpasHu ¢paxynmem, Ynusepsumem y Huwy,
Peny6auxa Cpbuja

BH TEXHOJ/IOTHJE Y IIPABHOM OBPA30OBABY:
INPUMEPH /JOBPE ITPAKCE H CMEPHHIIE 3A
HHTETPAIIHU]Y BEIIITAYKE HHTEJTUTEHIITHJE

Pe3ume

Y6p3aHu paseoj u cee seha npumena sewmauke unmenuzeryuje (BH)
doHoce Hoge mocyhHocmu y mHoeum obaacmuma anu u 6pojHe duneme. C
o63upom da ynompeba BU mexHonoeuja y Cpbuju joc ysek Huje adekeamHo
pe2yaucana, Mulll/bera o hUx080j ynompebu y npasHu4kom o6pazosary u npakcu
cy jow yeek nodesbeHa. Y mom KoHmekcmy, aymop ucmpaxcyje ynompe6y BU
mexHo102uja y o6paszosarby npagHuka Ha mehyHapooHom u HAYUOHANHOM HUBO.
Haxon ysodHoe npezneda pazauwumux npucmyna yeohersy BU mexHonoeuja,
npeu deo pada pasamampa npumeHy BH mexHonoeuja y npasHom obpasosarsy
u npakcu, npuka3dyjyhu docmuenyha u npumepe dobpe npaxce Ha npagHuUMm
akynmemuma y pazeujeHum 3embama, kao u akmyenre npuauke y Cpéuju,
kako 6u ce uzeykJjie noyke u cmepHuye 3a uHmezpayujy B mexHnonozuja y
cpncko npasHo obpasosarse. Ha ocnosy pesynmama ucmpaxcusatrsa, dpyau deo
AHANU3Upa Kako Cy NpasHu GakKynamemu y pa3eujeMum 3emmbama 002080puiu
Ha kpyyHa numarea BU unmezpayuje y npasHuuko ob6paszosarbe, HaQpo4umo y
nozsnedy ycnocmasbaka UHCMUMYYUOHAIHUX OK8UPA U c8eobyxeamHe nodpuike
3a yHKYUOHANHY, cmMpyKmypaaHy u odeosopHy ynompe6y BHU mexnonoeuja
y obpasosarsy npasHuka. Cymupajycu KbyuHe pe3ynmame, aymop pasmampa
umnauxkayuje u mozy¢Hocmu koje mpeba caznedamu y npoyecy doHowera
odayka u npunpeme 3a uHmezpayujy B mexnonozuja y cpncko npasHuyko
obpasosatbe. Y mom noenedy, npedaaxice ce UHMEZPUCAHU NPUCMYN yUuetby,
3acHo8aH Ha nocmyaamuma gaexcubuxe kombuHosHe/xubpudHe Hacmase (blen-
ded learning) u unmezpucaroz kypukyma (integrated curriculum design), koju
Mo2y noHydum odpxcusa pewera 3a nompebe akademckoe u npogecuonanoe
obpasosarse npasHuKa.

Kmyune peuu: sewmavka unmenuzenyuja (BH), BU mexto.i02uje, npagHo
obpasosarse, dobpe npakce, BU unmeepayuja.
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IpasHu ¢pakynmem, Yrusepaumem y beozpady

CYKOBb ITOPECKHUX H CTEYAJHHX IIPOITHCA
Y CIIPOBOBEHKY PEOPIAHHU3AITIHU]JE -
AECTABH/TU3AIIHJA JEZHHCTBA IIPABHOI IIOPETKA

Ancmpaxm: HeonxodHocm pewasarsa cykoba cmeyajHux u nopeckux
nponuca y nocmynky peopzaxu3ayuje memeu ce Ha numarsy: Moxce
au ce npumersusamu lex specialis 3axon ,,depoeupax* onwumom Hopmom
nopeckux nponuca, y3 CmajaHy onacHocm ynompebe npuHydHO2
MexaHuzma Hanaame? Omnuc u cykyecusHa UCNama NOmMpaxcudarsd,
Kao jedaH 00 OCHOBHUX A1AMa peopeaHu3ayuje, y2poXceHd je Hogeaama
nopeckoe 3akoHa. Hepewasarse mauaka cnopersa 0ea 3aKkoHa y3pokyje
npasHy Hecu2ypHOCM; ca jeOHe cmpaHe 0meapa nym KOH3yMuparby
wupokoz cnekmpa mepa koje omozyhaeajy cmeuajHu nponucu, a ca
dpyze ynompebu nopeckoz npuHydHO2 anapamada, Koja moxce dogecmu
do HeomKI0HUBe WMeme No JpPywmeo, He208e 41aHo8e, nogepuoye, a
u camy nopecky ynpasy.

C yumem obesbehusarba HecmemaHoe U epeKMueHO2 HaAMUpersa
nogepunaya y okeupy nocmynka peopzaxusayuje, Hajnpe je HenxodHo
udeHmugukosamu yusbese cykoO/beHUX 3aKOHCKUX HOPMU, 3amum
ymsepdumu ruxoge NpomMuBpevHOCMU, U Ha Kpajy ux pedeguHucamu
Kpo3 pewasarse cykoba 3akoHa y ckaady ca opywmeeHuM OKOSHOCTUMA
y Kojuma ce mu 3aKOHU NPpUMEHbYjY.

Kmyuhe peuu: cmeuaj, peopeanusayuja, npuHydHa Hanaiama, nopecka
ynpasa, HakHada wmeme.

" b.drobnjak@drobnjaklegal.com;
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1. YBOJ,

Credaj je MpaBHO peryjinCcaHy NOCTyNaK MHUIIMPAH HaJl TPaBHUM JIULIeM
Koje ce cyouaBa ca MHcoaBeHTHolrhy. OCHOBHU IMJ/b CTeuaja je omoryhaBame
KOJIEKTUBHOI HaMHpema MoBepuIala, Koju ce MHUIMjaIHO Pa3BPCTaBajy
y WUCIJIATHE pefoBe/Kjace MpeMa BPCTH CBOjUX MOTpPakuBamwa. Bakehu
3aKoH O CTevajy’ MpOoIuCYyje jeJHAK U paBHOIIPaBaH I10JIOXKAj MOBepHUIala
WCTOT MCIUJIATHOT peJjla, OZHOCHO TOBepHalia MCTe KJjace y IMOCTYIIKY
peopranusanyje.> HakoH mokpeTama cTe4ajHOT MOCTYIKA JBa CY HAYMHA
HBeroBor CIpoBolema: M3rjacaBame 0AHKPOTCTBA HJIM yCBajame IJIaHA
peopraHusanuje. BAaHKPOTCTBO je MOCTyMaK KOju pe3ynTupa OGpucarem
Ly>XHUKA U3 perucTpa IpUBpeJHUX cybjeKaTa, a CIIpoBoAU ce Kpo3 ¢azy
yHOBYeHa Ie/IOKYIIHe Ny>XHUKOBe MMOBMHE M HaMMpeHa IoBepusala
10 UCIUIATHUM peJoBHMMa U3 AoOujeHUX cpexacTtaBa. Kao anTepHaTtusa
GaHKPOTCTBY, peopraHu3aliyja omoryhasa HacTaBak oC/I0Bama Ay)XHUKA MO,
yC/IOBMMA M Ha HAYMH yTBpleH IJIaHOM peopraHu3alyje, y L1jby MOBOJbHUjEr
KOJIeKTUBHOI HAMUPeHa II0BepuIalia, ca jeJjHe CTpaHe, U caHallyje Ty)>XHUKa
ca apyre crpaHe (Pagosuh, 2022: 28-31).

Ca craHoBMUITa MOBepualia, peopraHusaliyja ce CIPOBOAM Kaja
nocToju Beha ekoHOMCKa onpaBAZaHOCT HETO Y MOCTYNKY 6aHKPOTCTBA. BakHO
je padyMeTH Ja jeZlaH Of I1/beBa OKOHYAHkA CTEUYJjHOT ITOCTYIIKA YCBajabeM
IJIaHa peopraHu3alnyje, Mopej MPUHILMIA HAjIIOBOBHUjEr HaMUpema
NoBepHUJIalla, IpeJCTaB/ba M PEOPraHMU30Babe IOC/IOBama opapeheHor
IIPUBPEAHOT APYIITBA Pajy HEroBOr ONICTaHKA Ha TPXXUUITY. TakaB cTaB
je 3ay3eo M YCTaBHM CyJ y OAJIYLH Of, 14. HOBeMOpa 2013. TOIMHE, Y K0jOj
je UCTAaKHYT MoJjeJHaK 3Hadyaj peopraHusalivje y 3aliTUTH KaKO UHTepeca
noBepualia, TAKO U MHTepeca CTe4ajHOT AY)XHUKaA.?> 3a JOHOIlIemhe OJIyKe O
0GaHKPOTCTBY CTEYajHOT AY>KHHUKA, 3aKOH IIPOIHKCYje KBanudukoBaHy Behuny
noBepuala KOjU Y He BepOBaTHUM [Jja BbUX0Ba IOTPa)XKHMBakha H3HOCE BUILe
og,50% o YKYITHUX NOTpakuBama. [IpemMa ogpesbaMa 3aKoHa O CTE€4ajHOM
IOCTYIIKY M3 2004. FOJIMHE, YCJIOB 3a MU3I/lacaBare GAHKPOTCTBA OHO je
PUropo3HHUjH, Na je BehrHa noTpebHa 3a U3T/IacaBakbe MOpaJia UMaTH MPEKO
70% MOTpaXKrMBama npema credajom ayxuuky (Caujemdesuh, 2006: 451-466).

1 3aKoH o crevajy, Cayscberu enacHuk PC104/2009, 99/2011 — Ap. 3aKOH, 71/2012 — OJIyKa
YC, 83/2014, 113/2017, 44/2018 1 95/2018.

2 Y. 4 3aKoHa o0 cTevajy: ,Y CTeYajHOM MOCTYIKY CBUM MOBepHonuMa o6e36elhyje ce
jelHaK TpPeTMaH U PaBHOIIPABAH IT0JIOXA]j MOBEPHJIALiA UCTOT UCIJIATHOT pejia OJHOCHO
HCTe KJlace y MOCTYIKY peopranusanuje.”

3 Bupwm: Ycrasuu cyp Peny6nuke Cp6uje I Y3 95/23, 14. 11. 2013, Caysuc6enu enactux PC
52/2014.
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JlaHoM oTBapama CTe4ajHOTr MOCTYIIKa 3a CTeYajHOT Ay)XHHMKA HacTyIa
HOBHM 3aKOHCKH PEXUM U MpUMeHa 3aKOHA O CTevajy, KOju MakK Kao lex specia-
lis Mmewa nu cycrneHAyjy nojeiiHe HOpMe ApPyrux 3aKoHa. [lopecka ynpasa,
KOja je 1o, UICKJ/BYy YMBUM PEXXHMOM 3aKOHA O IOPECKOM MOCTYIIKY U IOPECKOj
agmuHuctpauuju (y gamem tekcry: 3I1TITA), y Behunu ciydajeBa je jeman
oJ, moBepUJjalla CTe4YajHOr AyXXHHUKA. Y CUTyallUuju Kaja ce cTedyaj OKOHYA
peopraHM3aLMjoM, A0Ia3H 0 CyKoba CTeYajHUX U MOPECKUX MPOMHca KOju
HepeTko oHemoryhaBajy uim ycmopaBajy cripoBoheme peopraHusaliuje.
Opnpenbe koje MPOIHUCYjY YCIOBe U IPOLe Iy Py YCBajama MlaHa peopraHu3anuje
Y/WIY YHaIIpeJ NMPUIIPeMJ/beHOT IJIaHa peopraHu3anuje, y ZUPeKTHOM Cy
cyKoOy ca ofpes6aMa MOPeCKOr 3aKOHa.*

Hosenupanum ogpenbdama 3I1IITA,> Koje cy IpOTUBHO CTe4YajHUM
MpOMMCHMaA Hallljle MyT JO MPUMeHe y MPaKCH KPo3 JaBame mosjairheHor
MM0JI0XK3ja TJIaCy MopecKe ympaBe popMupameM mocebHe Kiiace, moBpeheHa
Cy OCHOBHa Hayejla PaBHOIIPAaBHOCTU IOBepuJalla, YMMe je 3HadajHO
oTexxaHo cripoBoheme 3akoHa 0 cTeuajy.’ HaBemena oxpenba je yBemeHa
3aKOHOM O M3MeHaMa M JjoIlyHaMa 3aKOHa O TOPeCcKOM MOCTYIIKY U TOPeCcKoj
AJMUHHUCTPALUjU 2019. TOJIMHE, M IPOIUCY]je Aa ,y CIy4ajy cTevaja IOpPecKorT
06Be3HMKa KOjH ce CIIPOBO/IM PeOPraHM3a11joM, HAUMH HAaMHUPEeHa MOPeCKOr
MIOTpaXXWBama U Mepe peasn3aliyje IJIaHa peopraHu3alyje, OHOCHO YHAIIpes,
MPUITPEM/bEHOT I/IaHa PeopraHu3aluje, He MOTY GUTH TTpeABUl)eHU CYTIPOTHO
ofpeznbGaMa OBOT 3aKOHA U PYTUX MOpecKux npomnuca‘. Hamepa 3akoHogaBua
JUPEKTHO ce Be3yje 3a 3abpaHy OTIHCA IJIaBHOT Ayra, KaMare mpeko 50%
1 POKOBe OTILJIaTe IOPEeCcKOT Ayra o 60 Mecel, IMpPOIMCaHe MOPeCKUM

4 3aKOH 0 IOPeCKOM MOCTYIIKY U mopeckoj aaMunuctpauuju — 3ITIITA, Cayscberu enachux
PC 80/2002, 84/2002 — ucmp., 23/2003 — ucmp., 70/2003, 55/2004, 61/2005, 85/2005 — Ap.
3aKOH, 62/2006 — Ap. 3aKOH, 63/2006 — UCTIP. AP. 3aKOHA, 61/2007, 20/2009, 72/2009 — Ap.
3aKOH, 53/2010, 101/2011, 2/2012 - UCTIP., 93/2012, 47/2013, 108/2013, 68/2014, 105/2014, 91/2015
— ayTEHTUYHO TyMauebe, 112/2015, 15/2016, 108/2016, 30/2018, 95/2018, 86/2019, 144/2020,
96/2021 11 138/2022, 4JI. 20, CT. 5.

5 3aKOH 0 M3MeHaMa 1 JoTTyHaMa 3aKOHA O TOPeCKOM MOCTYTIKY M [TOPeCKOj 3IMUHUCTPALIUjH,
Caymc6eru enactuk PC 86/2019.

6 Ilpumep 3a 0BaKBY IIpPaKcy Koja je ycBojeHa O CTPaHe Cy/i0Ba Ha CaMOM ITOYeTKy IpUMeHa
nsmeHa u gonyHa 3I1I1ITA npesacTaB/ba npaBHOCHaXXHO 1 U3BpUIHO Pememwe [IpuBpesnor
cynay Beorpagy Ct 98/22 oz 09. 10. 2020. TogMHe, KOjUM je IOTBpheHO ycBajame IIaHa
peopraHu3anyje CTevajHor Ay)XHUKA y3 mouroBawe onpenou 3ITIITA u popmupamwe
moce6GHe KJace y Kojy je CBpCTaHa MOpecKa ympasa Koja je Tacaja 3a ycBajarbe IMJIaHa.
,CXOZHO HAJIOTy CTEYajHOT Cy/Hje, CTeYajHH YIIPABHUK je 29. jyHa 2020. TOJUHE JO0CTaBHO
HCIIpaB/beHy Bep3Hjy IIaHa, yckaahyjyhu ca 3akoHoM 0 mopeckoM MOCTYIKY U TOPECKOj
aJMHUHUCTpaLUju .
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nponucuma.’ To gaspe UMIIMLIMPA 1 ce TJIaH GAaKTUYKU He MOXKe U3I/IacaTH
6e3 carsacHOCTH TMOpeCKe yIpaBe, HE3ABHUCHO OJi BUCHHE MOTPAXKMBAbA U
cpasMepe Kojy MMajy Apyry NOBEpHOILLY, Y3 OTPaHUYeHa Y OPojy OTIIATHUX
paTa ¥ U3HOCA OTITHCA MOTPAXKMUBAA.

CraB cyZoBa 10 OBOM ITUTakby HAa CAMOM ITOYETKY OUO je HeycaralleH,
[IOK je TPeHYTHO YIJIaBHOM Ha CTPAHU CTeYajHUX MpoTHrca Kao lex specialis y
OJHOCY Ha ITOPECKO 3aKOHOZABCTBO. MelyTHM, KaKo mopecka ynpasa HOCTyTIa
1o/, BEJIOM CBOjUX MPOIHCA, HEMIPU3HABabe NIPUMAaTa CTeYajHUX Ofpesou y
OJHOCY Ha IOpecKe U OIICTAHKOM /[HMPEKTHO CYKOO/beHUX OfipeiON AOBOLU
Jo noreiukoha y crupoBohemwy peopranusanuje y npakcu. M3 Tor passora,
HEOXOJHO je carnenatu nmpobneme u npouahu de lege ferenda peuretse Koje
he 6uTu 3amoBo/baBajyhe 3a cBe K/byuHe aKTepe MOCTYMKA peopraHusanyje,
6e3 HapyllaBakba OCHOBHUX Hauesa cTevajHor nocrynka.® OgHoc usmely
cucremckux 3axkoHa (Xaywm CreBuh, 2022: 268)° koju perynuiny moceGHe
npaBHe 06/acTH MOpa GUTH TaKaB [ja Ce jeTHUM UMIIEPAaTUBHUM pelleheM
CYLITUHCKY He Aeporvpa NMIlepaTuBHA HOPMA APYTor 3aKOHA.

2. [IlpaBHa npupoja U KOpeHH peopraHu3anuje

WHcTuTyT peopranusanmje (y je3HYKOM CMUCITY) YBeJIeH je 3aKOHOM O
CTE4YajHOM MOCTYIKY 2004. roauHe.” Kaz ce ocBpHeMO Ha G/IMCKY UCTOPH]Y,
3aKOHOM O IPYHYZAHOM [TOPABHAlbY, CTEYAjy U IMKBHUAALMjH (Y Ja/beM TeKCTY:
3II1CJT)," 6uo je mpeaBuheH MOCTYMAK MPUHYLHOT MOPaBHAKA KA0 MpeTeda
JaHalIber mojMa peopranusanuje. [lopaBHame je yBegeHO Kao 06aBes3a Kojoj
Ce MOpaJIo MPUCTYIUTH Ipe JOHOLIeha OJTyKe O OTIIOYHbaby 6AHKPOTCTBA,
u omoryhaBasio je cTe4ajHOM AY>XHMKY /1a HACTaBU PeJOBHO MOC/IOBamE Y3
JIOTOBOP Cca MOBEPHOLIMMa O OTIHCY Jyra U POKOBMMa OTILJIaTe, LITO je TeMeJsb

7 3IIIIITA, un. 74a, 76.

8 IIpema craructuiy, 6poj yCBOjeHUX IJIAHOBA peopraHusaiyje npex [IpusBpesHum
cyzoM y Beorpasy ymameH je 3a ckopo 50% of ycBajama M MprUMeHe U3MeHa U JOoIyHa
3I1IIITA. Bpoj ycBOjeHUX IJIaHOBA 2017. TOAMHE U3HOCHO je 12, 2018. TOAUHe U3HOCHO je
10, 2019. TOAMHE U3HOCHO je 11, 2020. TOLUHE U3HOCHO je 12, 0 Kasia Taj 6poj ApacTUYHO
omaza, 1a je 2021. FoJMHe U3HOCHO 7, 2022. TO/IMHE 7, a 2023. TOJUHEe 4YaK 6.

9 YcraBHH CyZ KaTeropuille 3aKoHe Koju ypehyjy ogpeheny nmpasny o61act kao ,,cucteMcKe
3aKOHe", a pa/i1 JIaKlLIer pa3yMeBama U pa3/IMKOBamba roBOPUMO O aKTy Koju ypehyje
OCHOBHE MHCTHUTYTe W Ha4esla Ha KojuMa no4yusa oppehena oGnacr, anu He U KOju Ty
06/1aCT UCLPITHO peryiuile. Y CHCTEMCKe 3aKOHE CIa/ajy ¥ 3aKOH O CTe4ajy U 3aKOH O
MTOPECKOM TIOCTYIIKY M TTOPECKOj a/IMUHUCTPALHjH, KoK 06e obmactu ypehyjy u apyru
,00YHO IPUMEHUBH 3aKOHH Kao M MO/I3aKOHCKHU aKTH.

10 3akoH o creuajuom nocrynky, Caysncbenu enactuk PC 84/04.

11 3aKOH O IPYHY/[HOM IIOPaBHAY, CTeuajy ¥ tukBuaauuju, Cayxcberu aucm CPPJ 84/89,
Cayxc6eru aucm CPJ 37/93 u 28/96.
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Ba)keher 3aKOHCKOT pelllerba Y fie/ly PeOPraHMU30Barba MOC/IOBaka JPyIITBa
(yxuh MwujaTosuh, Koszap, 2019).

Y ynopeHONPaBHOj TEOPHUjHU PUCYTHA CY JBa Pa3TAYMTA [JIeAUIITA
110 MUTaky CAMOCTA/IHOCTH MOCTYIIKA peopraHu3aliyje y OJHOCY Ha CTedvaj.
Hemauko nmpaBo mo3Haje KOHIIENT CTe4YajHe peopraHusaliyje Koju 3acTyIa
CTAaHOBHUIITE JIa je peopraHu3aliyja MocTyNakK Koju ce CIIPOBOAY UCKJ/bYUYHUBO
yHyTap oTBopeHor cte4ajHor noctyka (CepjeBuh, 2007: 246). OBo cTaHOBHIITE
npuxBaheHo je My CpIICKOM PaBy ¥ MPUMEHEHO KaKO Ha TPAJUIIMOHATHH, TAKO
Y Ha xubpuaHu 06IMK peopranusanyje. Ca Apyre cTpaHe, aHTJIOCAKCOHCKU
CUCTEeMH N03Hajy peopraHu3alujy Koja ce CIIPOBOJM BaH CTEYajHOT NMOCTYIIKaA.
Paznnunra perysiaTrusa nojpasyMeBa U pas3jiuKe y yCJIOBHMaA 3a IOKpeTambe
MOCTYIIKa peopraHusauyje. [lok cy y cucteMrMa KOju MO3HAjy CTEYajHY
peopraHM3alyjy YCIOBH 33 IIOKpeTale CTEeYajHOT IOCTyIIKa UCTOBPEMEHO
U YCJIOBU 3a MOKpeTawe peopraHu3alivje, 3aKOHOJABCTBA KOja MO3HAjy
BaHCTEYajHy peopraHMu3aliijy 4ecTo U He MPOIMCYjy MaTepHjaHe yCcioBe
(Amepuka) nnu 103BO/bABAjy MOKPETAE OBOT TOCTYIIKA U TIPe UCIYHEemha
ycjIoBa 3a CTevaj.

Y HauleMm 3aKOHOZaBCTBY 3a yCBajame I1JIaHa peopraHusaliije 3aKOHOM
je mpornucaHa BehuHa riacoBa y cBakoj HOBepHIayKoj KJIaCH, OCHM Y Kj1acaMa
3a Koje je MJIaHOM IpeABUl)eHO MOTIYHO HAMHPEHeE Npe NMOYeTKA herose
IIpHYMeHe, Koje 3a IUIaH He I71acajy. [lopen rpaguuyonanine peopranusanyje,
3aKoH o0 cTevajy npeaBuha v XUOPUIHY MOCTYIMAK PeOPraHu3alivje yBohemeM
WHCTUTYTa ,yHampej TpUIpeM/beHH I[JIaH peopraHusanuje’ 3a uwuje
TTOZHOIIIEehe je aKTUBHO JIETUTUMHCAH UCK/BYUYMBO CTe4ajHU AY)XHUK. Paza
IIperoBopa ca MoBepHOLIMMA KOJ, OBOT 00/IMKa peopraHu3aiuje o6aBmba ce
BaH CyZCKe IpoLefype U Mojgpa3dyMeBa NMPeTXOAHe IIPeroBope M J0Tr0BOp
ca moBepuonMa Koju he riacatu 3a miaaH. Y cy4ajy ycBajarba yHampes,
MIPUIIPEMJ/BEHOT IIJIaHA peopraHu3alyje, CyA AOHOCHU pellerme KOjUM ce
VICTOBPEMEHO OTBapa CTEYajHM NMOCTYIaK, noTBphyje ycBajame yHamnpep
MPUIIPEM/bEHOT TJIaHA peopraHu3anuje u o6ycTaB/ba CTEYAjHHU MOCTYMAK
(PamoBuh, 2018: 369-380).

JenaH oz 06aBe3HUX yC/I0Ba 3aKOHOM MPOMUCAHUX Kao €0 CaZpyKUHe
IJlaHa peopraHu3alyje IpeACTaB/bajy Mepe 3a HberoBo crnpoBoheme. 3aKoH
o cTeudjy He mpeaBuha numerus clausus mepa, Beh omoryhasa u cipoBohemwe
JOPYTUX Mepa Koje HHUCY 3aKOHOM TaKCaTHUBHO HabpojaHe.” [lopes oxtarama
HCIyherba Koje je KPylLMjaaHo 3a cnpoBohemwe niaHa, oTnyurame (OTIHUC)
JyTaje HeM30CTaBHA Mepa Koja 10 pasyMeBa OTIIHC LieIOKYITHOT IOTPAYKUBaba
WU Je TMMUYHO YMameme Jyra of] CTpaHe CTeYajHUX MoBepuala.

12 Bugwu 4. 154 3akoHa o cteyajy, Cayxcbenu enacHuk PC 104/2009, 99/2011 — [p. 3aKOH,
71/2012 — ogyka YC, 83/2014, 113/2017, 44/2018 1 95/2018.
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Kmyuna pasnuka usmehy pemema y 3ITICJI u Bakehe HopmaTuse
orjieZia ce y orpaHUYery BUCHHe OTIHCA IOTpaXkKuBama Koje je 3IIIICJI
npeasubao. [Ipema 3I1I1CJI, mpoueHaT Koju Ay)XHUK HYAU IOBEPUOLIIMA 33
HaMUpeme BhUXOBUX MOTPAXKHUBaka HUje MOrao OMTH MamH of 50% ako ce
n1ahamwe HyAM y POKY Of jeAHe TOAVHEe, HUTH MambH of, 60% ako ce niahame
HYZU Yy POKY Of; IBe TOAVHE, JOK POK 3a CyKI[eCUBHY OTIIAaTy ITYHOT M3HOCA
IOTPa)XMBaka HUje Morao OMTHU AYXHU of, Tpu roauHe.> Bakehe creuajHo
3aKOHO/ZIABCTBO He I03HAaje OrpaHUYeha Y BUCHHU OTIIHCA TIOTPaKuBama U
IepHOoAY OTILIaTe, UITO je NpelyLITeHO AVCIIO3UTHUBHOj BO/bU NOBEpUIaLa
KOjU M3TJIacaBajy MaaH. Y ciay4ajy ma cy BehuHcku nosepuonu onpehene
KJlace 3aMHTepeCOBAaHU 3a HACTABaK II0CJI0OBakha CTEYAjHOT AY)XXHHUKA BUILE
HeTro 3a HAIlJIaTy NMOTPAa)XHBama, IperjacaBambeM MalbUHCKUX ITOBepHIala
MOTY M3I/IaCaTy OTIYCT LjeJIOKYITHOT AYyTa y TOj KJIaCH.

[To moHouIe Y pelersa 0 TOTBphHUBaby yCBajama MIaHa peopraHu3alyje,
CBa MOTpaXHBaka U NpaBa MoBepuIalia, Kao U 06aBe3e CTeYajHOr Jy)KHHUKA
oapehenux miaaHoM, ypelyjy ce MCcK/pyYHBO MmpeMa yc/JOBMMA U3 IJIaHA
Kao u3BpIIHe ucrpaBe. OBZe ce IOCTaB/ba INHUTAIe IIPaBHe IPUPOJeE
peopranu3sauuje Koja paha onpeyHe ctaBoBe y foMahoj v CTpaHOj TUTEpPaATY PH.
Koxm momahux aytopa moMuHaHTaH je yTHLQj ,yTOBOpHe Teopwuje“, Koja
IIPOM3MIa3u U U3 caMOr 3aKoHa O cTedajy.* OBa TeopHja ce He MOXKe y
HOTITYHOCTH NPHUXBAaTHUTH, C 0O3UPOM Ha TO Ja ce 3a IJIAH peopraHusalmje
He TPa)XY CAarJacHOCT AY)>XHHUKA, U OH AY>KHUKY MO)XXe GUTH HaMEeTHYT OF,
cTpaHe BehuHckux moBeputaua. Ha Kkpajy, ocHOBHa KapaKTepHUCTHKA yTOBOPA
je carjacHOCT BOJ/bAa YTOBOPHHX CTPaHA, JOK YCBajame IJIaHa Mojpa3yMeBa
,CarJIacCHOCT BO/ba“ BehrHe, a He CBUX IOBepHJIalia 10 KJIacaMa Koje I1acajy
3a maaH. /Jlpyra 3acTynbeHa ,TeopHja CyICKe OfJIyKe®, Koja y3 yTOBOPHY
TEeOpUjy MMa yHOPHLITE y HAILlOj 3aKOHCKOj peryJaTuBH, Takohe ce He MoXe
y IOTITYHOCTH TPUMEHUTH Ha 1s1aH. [IpBu passior je orpaHudeHa yiora cyza
KOja je cBeJieHa Ha yTBphUBamwe ucnymwema GopMaTHUX yCJIOBA 3a YCBajambe
I1aHa, 0e3 aKTUBHeE yJIOTe Y Kpeupamy cajpxuHe raaHa. KoHTpoBep3sa ose
Teopuje MoceGHO 0/1a31 O U3PAXKaja Y YUIbEHUIIH [ja Ce TJIAHOM 00yXBaTajy
Y MOTPA)KMBakba HAaCTaJia 0 OCHOBY U3BPLUIHUX UCIIPABa, IITO OU 3HAYHMJIO A
IIJIAaH Ka0 HOBA M3BPLIHA UCIIPAaBa CTaB/ba BAaH CHare paHuje JOHeTY U3BPLIHY
KUCIIPABY, IITO je y AUPEKTHOj KOMMU3HjHU Ca MPUHIIUIIOM npecyheHe cTBapu
(res iudicata). C 063MpPOM Ha MU3/I0KEHO, YUHU C€ Ja je AyasHa MpUposa
MaHa U3pa)keHa KPo3 ,MeIlIOBUTY TEOPHjy", a Koja 0bOjerIbyje yTOBOPHE
KapaKTepHUCTHKe IIJIaHA U eJleMeHTe U3BpLIHe UCIIPaBe, HajafleKBaTHHja 3a

13 Y. 21 3aKOHA O MPUHYAHOM MOPAaBHAWY, CTeYajy U TUKBUAALUjU, CayncbeHu aucm
CPP] 84/89, Caymcberu nucm CPJ 37/93 u 28/96.

14 Y71anH167 3aKoHa O CTeuajy MPOIHUCYje A je yCBOjeH IJIaH ,U3BpIIHA HCIIpaBa U CMaTpa
ce HOBUM yTOBOPOM 3a U3MHpelbe MOTPAXXUBamkha Koja Cy y lhbeMy HaBeZeHa“.
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pasyMeBambe IIpaBHe IIpUpOJe IJIaHa, LITO ITPOU3HUIa31 U3 3aKOHCKOT pelllelha
y HauteM nipaBy (Pagosuh, 2018: 210-2015 ).

3. Henmocryname no ycBojeHOM ILJIaHY
peopraHusalyje Kao cTe4ajHH pa3Jior

Y cpICKOM CTe4ajHOM 3aKOHOZABCTBY, yCBajame [JIaHa peopraHusaiuje
BPILHU Ce Y OKBHPY CTEUYajHOT IOCTYIIKA, a BberoBO CIIpoBoleme BaH CTeuajHOT
MOCTYIKA. Y C/Iy4ajy OCTBapema HEKOr OJ CTeYajHuX passora moryhe je
MOKpeTame CTEeYajHOT IMOCTyNKa Haj, cy0jeKTOM peopraHusaiuje, Koju
MOCTYTIAK Ce CIIPOBOAH Y CKJIaZly Ca 3aKOHCKHUM ofpesibaMa. 3aKOH O CTevajy
CaZipXXU MoceOHy IrPyIly CTeYajHUX pas3jiora Ha Koje ce MOr'y MO3UBaTH CaMo
MOBEPHOIIN CTEYAjHOT AY)KHHKA Koju cy 06yxBaheHu 1m1aHOM peopranusariyje:
HeIIOCTyINalke II0 YCBOjeHOM IIJIaHy peopraHMu3alyje M IpeBapaH WU
He3aKOHUT IJIaH. Y HOBOOTBOPEHOM CTEYajHOM IIOCTYIKY ITOBepHOLU
Cy Be3aHU CaJIpXXMHOM paHUje YCBOjeHOr IJaHa, U MOTry IpHjaB/bUBATHU
HCKJ/bYYMBO MOTPA)KMBama yTBpheHa niaHoMm, yBehana 3a 3akoHCKy Kamary
Y C/Iy4ajy AOLbe Y UCIIJIATH WM HEHaMHUPEHH JIe0 IMOTPaXKMBamba, YKOJIUKO
1M je IOTPa)KUBame e TMMUYHO HaMHUPEHO.

OppenboMm 4iaHa 173 3aKOHa O CTeYajy MPOIMCAHO je fia MOBepUOL U
ob6yxBaheHu ycBOjeHMM I/IaHOM, KaoO M MOBEPHOLM YMja CY MOTPAXKUBaKkA
HacTasla IIpe ycBajama IJIaHa a HUCY buMe o0yxBaheHu, Mory nogHeTH pesior
3a MOKPeTare CTeYajHOT MOCTYIKA Y ogpeheHUM cyvajeBuMa, KOjU e O HOCe
M Ha CUTYyallWjy KaJ, CTe€4YajHHU AYXXKHHUK He MOCTYIa MO IMJIaHy WX MOCTYyIIa
CYIIPOTHO IJIAaHY peOpraHu3aliyje, ako ce TUMe GMTHO yIpo)KaBa CripoBolerbe
IJIaHa peopra"usanuje.’> Ha oBaj cTe4ajHu pasior ce Mory mo3muBaTH caMo
IMOBEPUOILM CTEYAjHOT AYXKHHUKA KOju cy o0yxBaheHu ycBojeHUM IIaHOM
peopraHusalyje, 1 IOBepHUOL Y YMja Cy IOTPaXKUBakba HAaCcTasIa IIpe YCBajama
TIaHa a Koju Hucy o6yxBahenu nnanom. Crevajuu cyzuja yrBphyje mocrojame
CTE4YajHOr pasjiora U JOHOCHU pelllere O OTBapamy cTedaja. OBaj cTeyajHu
pasJior Huje a priori OCHOB 3a MpeTBapame cTevaja y 6aHKPOTCTBO, Te Ce Y
HOBOM ITOCTYIIKY MOXKe IIOHOBO CIIPOBOAUTH PeOpraHU3al{ja o/ 3aKOHCKUM
ycnouma (Pagosuh, 2022: 1147).

4. Ilono)kaj mopecke ynpase y NOCTYIIKY peopraHusanuje

[IpBeHCTBEHU LjHJ/b MOPECKOT MOCTYIIKA jeCTe HAIJIATa Mope3a y LHJby
yBehama apxaBHOT Oyiera ¥ ¢pUHAHCHUpaha jaBHUX MPUXOZA, a LITO je
K/bYYHH €/IeMEHT 3a jayatbe U ONCTaHaK npuBpese. Takas cTaB 3aKOHO/ABIIA
je HeJBOCMHCJIEH ¥ OTIPAB/AH Ca CTAHOBUIITA OPECKOT MIOCTYIIKA M HATJIATe Y

15 Y. 173 3aKoHa o cTeuajy.
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mopeckom noctynky. Mmajyhu y Buzy na cy y Cpbuju ,,ipe, YcraBoMm U 3aKOHOM
CBH ... jeIHAKU" U []a Cé CBAaKOME ,jeMYH ... jeZllHaKa 3aIITUTA MPpaBa mnpefs,
CYJOBMMA U APYTUM APXKaBHUM OPraHMMaA, UMaolliMa jaBHUX OBjalrherma
Y OpraHMMa ayTOHOMHe MOKPajuHe W jeJUHHILA JIOKajHe caMoyImpase’,
3aKJ/byuyjeMo fa 3a nopecke opraHe — uako y 3IIIIITA Huje uspuunro
dopmyIrcaHO — MOpa [ia Ba)XHU MPABHUJIO a IIOpe3e U ApyTe jaBHe AaXOMHe
Tpeba aa yrBphyjy u Harnahyjy Ha jeqHaK HaYuMH, y ckiany ca 3akoHom (Mtuh
[Moros, IMomoswuh, 2003: 25).

Kaza roBopuMo o mopeckoj ympaBHM Kao IoBepoly, 6a3upamo ce
HCK/bYYMBO Ha 06aBe3e Koje Cy YBPIITEHE Y IJIaH peopraHu3aiuje (y credajHoM
IOCTYNKY G Te 06aBe3e MpezcTaB/bajie 00aBe3e CTEYAjHOT JYKHHKA), A He
U pefioBHe o0aBe3e JPYLITBA KOje HACTAjy MO MOYETKY CIIpPOBOhera miaHa
peopraHusanuje. Ilojammewa paay, MOBEpUOLIM CTeYajHe Mace Cy OHU
IOBEpPUOLM YHja Cy MOTPaKMBama HacCTaja TOCJIe OTBapama CTEY3jHOT
IIOCTYIIKAa y Be3W Ca IPUKYyI/balbeM M OuyBalkheM CTedajHe Mace, Kao U
cipoBohemem crevajuor nocrynka (/uxka, 1988: 37).

[Tpunukom Ki1acuprKoBamka MOBepUJIALA Y [IJIaHY peopraHu3alyje,
MIpUMeYjy Ce Hadeso MPAaBUYHOCTH U PAaBHONPABHOCTU. YHYTap jefHe
KJ1ace BJIajla IIOTIYHA PAaBHOIIPAaBHOCT, JOK CaMO IIOCTOjarbe Pa3NINIUTHUX
KJIaca, a CAMUM THM U IIPUBUJIETOBabe NT0je JMHUX ITOBepUJIalia, IPeCTaB/ba
pedekcujy npaBuYHOCTH y cTevajy (Radovié, 2005: 173). Ca gpyre crpane,
3aKOHOZaBal je yBeo MmoryhHocT popmupama moceGHe Kace y OKBUPY HCTe
KJ1ace noBepusana. Ilpeniaray Moxxe UMaTy MHTepeC Ja y OKBUPY jeiHe
KJIace ofipesy pa3/INuMTe NMPOLeHTe HaMHUpPema WU Pa3IudnTe HaulHe
ncnare. Takobe, moBeproL M HCTOT MPaBHOT II0JI0XKAja MOTY UMAaTH Pa3TUYUT
WHTepec, Y 3aBUCHOCTH OfI, TOTA JIa JTH je KPajibH Wb Capaibha ca Jy)XHUKOM
WJIM HaIlJIaTa y wto Kpahem poky. HaBeseHo cy oniuTu pasiosu 3a yBohemwe
oBe moryhHocTH, 3a KOjy je Kao 0o6aBe3a MPOMUCAHO OJ0Gpee Of CTPaHe
cTevajHOT cyguje. IHTepecaHTHO je HABECTH JIa 3aKOH Jaje cyAuju moryhHocT
Ja Hamoxu popMupame noceGHe Kiace yKOJTUKO 3aK/byUH /A je TO MOTPeGHO U
y CKJIaZly ca MHTepecoM NoBepuJana.'® Ypaso je oBa MOryhHOCT morogoBana
IOpeCKoj yIpaBM HAKOH JIOHOIIeHka U3MeHaA a Ipe ycarjallaBama CyJcKe
IpaKce 1Mo OBOM IHTambY."”

16 Buwe y: (Pagosuh, 2022: 10091).

17 Y IOCTYyNKy ycBajama nuaHa peopranusanuje Ct 98/22 crevyajHu cyjuja je HAaKOH
npujemMa IpuUMeL0H Of, CTPAHe IOPECKe yIpaBe Ha POYHIITY HAJIOXKHO Mpejarady Aa
ypeAH NMOLHETY Bep3ujy IJIAHA peopraHMu3alyje Tako WTo he: 1) U3/1BOjUTH MOBEPHOLA
IIOpecKe yIpaBe y HOCeOHY KJIaCy ¥ IPeIBUETH Mepy HaMUPekba BbUXOBOT TOTPAKUBaKka
y cknazy ca 3I1IITA, noceGHO 4IaHOM 20, 742 U 75 TOT 3aKOHA... TUME je CYZ, MOBJIACTHO
MoBeproLa MOPeCKe YIpaBe Mo ABa OCHOBA: 1) popMuUpame noceGHe Kiace y OKBUPY UCTe
KJlace TIOBEpPHJIALLA, Koja MOryhHOCT je criopHa, ¥ 2) Halaramwe yckaahuBamwa HaMUpera
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Y cny4ajy ycBajama raHa peopranusanuje 6e3 aa je bopmupana nmocebHa
(mom)kmaca y xojoj he rimacaTu camo nopecka ynpasa, JpyuITBoO Huje 3amTrheHo
0/l CaMOBOJbe NTOPeCKOr OpraHa Koju HepeTKO MOKPeHe IOCTyNaK NpUHyAHe
Harate. Ca CTaHOBHUINTA ITOPeCcKe yIpaBe Koja je MperjacaHa MPUINKOM
yCBajaba IJIaHa, MOTy ce fedHHUCATH JBa IPo6IeMa: 1) Kaia opecKa yIpasa
He eBHJeHTHpa I1JIaH peopraHu3alyje U U3HOC MOTPAXKMBaHba KOjU je IJIAHOM
yTBpheH HaKOH OTIHCA; 2) KaZia MOpecKa yIpaBsa Ipe SOCIeT0CTH Or/IacH CBe
parTe 110 YCBOjeHOM IJIaHy peopraHu3aliyje AOCIe/INM U IPUCTYTH HallJIaTH
MOTpa)KHUBama.

5. Cryauja ciaydaja

CrevajHU MOCTYMNAK NMPUBPELHOT APYyIITBAa A OKOHYAH je yCBajameM
IJIaHa peopraHusanuje Koje je mpaBHOCHaXO moTBpheHo. Ilnanom cy
¢dbopMupaHe YeTUPH MTOBEPHUIIAYKe KJlace, y3 I'Pejc IePUOJ, OF, 2 TOJLUHE U POK
OTILJIaTe OJf 5 TOAWHA 0 UCTEKY rpejc nmepuosa.”® JIpymrso A je oTrnoyeno
pelioBHO HaMupemwe oOaBe3a 0 IJIaHy, Y KOM Iepuojy je mopecka ympasa
HaKOH IIPETXOJHO JOCTaB/beHe OTNIOMeHe, 6IOKMPAJIA JPYIITBO HA LieJIOKYTIaH
W3HOC MHULIMjaIHO nocTojeher ayra — 6e3 ypayyHaTor OTIHca Mo IJIaHy
peopraHusanuje. Ycie[ MOHUILITAja pellieha y IPBOCTENIeHOM YIIPaBHOM
MOCTYIIKY, IOPeCKa yIpaBa AJOHOCH SPYIo pellebe KOjuM 00yXBaTa LieJIOKYaH
HeJ0CIeo AYT IO IJIAHY U GJIOKMpa JPYLITBO A, a 3aTUM U Harutahyje nusHoc
koju je Behu o mmanom o6yxBaheHor moTpakuBama.'"?

[1pe Hero npehemo Ha CyCKY €NUJIOT OBOT C/1y4aja, GUTHO je yKasaTH Aa
OB/ie youaBaMo aBa npo6iiema. [Ipeu npo6iieMm je HemocTojare (61aroBpeMeHor)
MeXaHH3Ma 3a CIIpeyaBare HeOCHOBaHe 0JI0Ka/ie APYLITBA Of CTPAaHe opecKe
ymnpase. /lpyru npo06JieM je HemocTojarbe CaHKIMje 32 TaKBO MOCTyMambe
yIpaBHOI OpraHa.

Ca IOPeCKUM 3aKOHOM, ILITO BOAY Ka HEPABHONPABHOCTH y OJJHOCY Ha Apyre MoBepuoLe.
HakoHn ypehema naHa no Hajory cyza, IjaH je ycBojeH U HberoBo yCBajaibe MoTBpheHo.
Bupgu: [Mpuspennu cyz y beorpagy Ct 98/22, 09. 10. 2020.

18 Bupu y: Pemewe IpuBpegHor cyzna y beorpagy, 4 Ct. 6p. 189/17, 10. 12. 2018. KOjuM je
oTBpheHo ycBajawke pUHAIHOT IJIaHA peopraHu3alyje of 05. 11. 2018. rogUHe.

19 Pememem MunncrapcrBa ¢punancuja Peny6auke Cp6uje — CekTop 3a LpyrocTeneHu
MMOPeCKH M LAPUHCKU nocTynak, Ozebere 3a JpyrocTeneHy NOPeCKH MOCTYMAaK 433-05-
03213/2018-39 07, 14. 11. 2018. roAuHe, yTBpheHO je Aa je )xanGeHo pelerbe He3aKOHUTO U3
passiora LITO ycarialaBame IOPeCKOr 4yra Huje 06Pa3IoKeHO, a TPBOCTEINIEHU OPTaH je
JOHeO IeHTUYHO pelllerbe U HAaKOH YKuAama. Ca [pyre cTpaHe, HaBOU Ce 1 ,,Cce IPUHYAHA
HaIlJIaTa 3aKOHUTO CIPOBOAY CBe J0 TIOHHULITAja IPBOCTEIEHOT pelliena, Te UMajyhu y
BU/Ly [a je MOCTYMAaK IPUHYAHE HAaTIaTe 06YCTaB/beH PeLleheM... d y TOHOBHOM MOCTYIIKY
omet yrBpheHa o6aBes3a, 0Baj OpraH HaJa3H /ia je IPABHJIHO MOCTYIakbhe MPBOCTENEHOT
OpraHa y OBOM CMUCITY".
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[IpecynoM y HapHUYHOM NOCTYIIKY YBpPheHO je ja He IOCTOjU MOTPAXKU-
Bame TY)XeHOr (IIopecKa yrpasa) M0 OCHOBY MOPeCKUX 06aBe3a HaCTaluX /10
JlaHa ycBajama IJIaHa peopraHusaliyje Haj JPyIITBOM A, 1 ITopeckKa yIpaBa
je o6aBe3aHa Jja BpaTH U3HOC 3a KOjU Cce HEOCHOBAaHO o6oraTuia.> Vizpekom
npecyze Moxe ce yhu y cpx esemeHara, a Koja je KpyLujaaHa 3a CYACKY
npakcy.” ,Kao urto je mpeTxogHO yBpHEHO, Ty)X€HU je MPUHYAHUM MyTeM
HaIJIaTHO YKYyTaH U3HOC Of, ... YMMe je HallJIaTHO NMOTPa)kKMBamwa Koja pema
IUIaHY peopraHu3aliyje HUCY AOCIesa Ha HalJaTy, Ka0 M U3HOC Of ... KOjU
npe/CcTaB/ba pa3uKy naMehy msHoca Koju mpema njiaHy HUje JOCIEO HA
HaIIaTy, ¥ TpuHygHo HartaheHor nsHoca. [Ipumemwyjyhu Tepet fokasuBama,
CYZ je YTBPAYO Ja je TY)XeHHU HaBeJleH! N3HOC HaIlJIATUO 6e3 MPaBHOT OCHOBA,
y CK/agy ca ofpe6ama diaHa 210. 3aKOHa 0 O0/TUTAIlHOHUM oHOCHMa. > OBa
npecyfa npejCcTaB/ba IpecesiaH y ey OJJIy4YrBamba O IPaBHO HEOCHOBAaHOM
oborahemy, c 063UpPOM Ha pa3TUYKUTE CTABOBE CYACKE MPAKCE TI0 OBOM MTUTAbY.

Jlpyrauuju nmpaBHM CTaBOBU HCKa3aHU cy Pememem BpxoBHor kaca-
nyoHor cyza [IpeB 60/2022 u [Ipecygom [IpuBpenHor anmenauusor cyga Ihx
1185/22, KOje 3acTyImajy Te3y /la ce CIIOpPHa NMMTamwka y OJHOCY Ha HEOCHOBAHO
Hariahen nmope3 u noBpahaj Tor mopesa Mory Ba/baHO pacnpaB/baTH CaMoO Y
noctynky nponucanoM 3I1I1ITA, unMme je 3a HanTaTy HeocHOBaHO Hamtahenor
rmopesa MCKJ/by4YeHa IMpMMeHa MHCTUTYTAa MPaBHO HeOCHOBaHOr o6orahema,
JOK je IpYMeHa 3aKOHa 0 06/IMrallMOHUM ofiHOCKMMa Moryha camo y ciy4ajy
MOTpa)kWBamka HaKHAaJe IITeTe HacTajie He3aKOHUTUM MJIM HeMCIIPaBHUM
pazoM Ap>KaBHOT OpraHa.*

CTaB 0 HempMMeHH 4JIaHA 2 3aKOHA O M3MeHaMa | gornyHama 3I1IITA
y IpaKcu U3pasuia je cyAcKa mpakca y npecygu [lpuspesHor anenanuoHor
cynay beorpaay [1Bx 428/22 0f,15. MapTa 2023. TOjMHe, U3 Ynjer 00PA3IOKEeHA
IpoU3JIa3H Jja HaBeJeHa HOPMa ITOPeCKOT poIrca He Moxke Hahu ynopuiure y

20 Bupwm: I[Npecygna Ilpuspepnor cyna y beorpaay, IT1262/2019 oz 17. 12. 2019.

21 Papu pasymeBama Ty)XGeHOT 3axTeBa U LIM/ba MOCTYIIKA, LUTHPaMo u3peky IIpecyze
IT 6poj 1262/2019 of 17. 12. 2019. roguHe: ,I YTBphyje ce ma He mocToju MOTpaXkUBabe
TY)XEHOT... 10 OCHOBY ITOPeCKHX 06aBe3a HaCTaJIuX O JaHa 08. ¢pebpyapa 2016. roguHe
Kao jaHa norBphuBama ycBojeHor [11aHa peopranusanuje Haj, Ty)xuoueM. Ha ocHOBY
oBe npecyje usBpurhe ce Gpucarme XUIOTeKa YIHCAHUX peliebeM PI'3..., ycTaHOB/bEHE
y KOPHUCT TY>KeHOT, a LIITO je TY)KeHH Ay>XaH Aa npusHa u rpnu’; I ,06aBe3syje ce Ty)XeHH...
Jia TY)KHOLLY... TUIATH U3HOC 071 1.554.962,98 fuHapa ca 33K...“ Ba)xHo je HarloMeHyTH fa 0
JlaHA U3Pajie OBOI pajia KaTacTap HEIIOKPETHOCTH HUje IMOCTYIIHO [0 TpecyAu ¥ 06pHrcao
TepeT Ha HEITOKPETHOCTH KaKo je HaJIOXKeHO Y U3peLH.

22 [lpecypa [lpuBpennor cyzay beorpany, I11262/2019 of 17. 12. 2019.

23 Bugwn: Pememwe BpxoBHor xacauumoHor cyza, [IpeB 60/2022 og 12. 05. 2022. TOgHHE;
[Tpecypna IlpuBpennor anenanuoHor cyzga, Ibk 185/22 of 20. 10. 2022.
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IIPaKCH, Te je BpeMeHOM Cy/CKa ITPaKca ycarjaacuja CTaBoBe I10 TOM MU Taky. >
C 063upoM Ja crienyjajaHy MPOMKUC Jeporupa MpUMeHY OILITEr MPOIHCa,
MpHMeHa Y/1aHa 2 3aKoHa 0 usMeHnama u fomynama 3I1T1ITA 6una 61 cynmpoTHa
Have/IMMa, LUJby U IPUpoHU cTevajHor nmoctynka (Obucina, 2020: 468).

6. HakHaga mrere HacTaze ynorpeGomM NpuHy HOT
MexXaHH3Ma HaIljlaTe OJ, CTpaHe opecKe ynpaBe

[ITeTa 1o cTeyajHOr Ay)KHUKA IOCTYIakbeM ITIOpPecKe YIIpaBe CyIIPOTHO
CTeYajHUM ITPOMMCHMA MO)Ke HACTATH U Y TIEPHUOAY MPe U TOKOM CIIPOBOljera
CTeYajHOT MOCTYIIK], KaJja Cy UMIIMKAllFje MaJo Apyradyyje Hero Koj HaCTaHKa
LITeTe Y HOCTYINKY peopranusanyje. CreyajHa 1 KpUBUYHOIIPaBHA MaTepHyja He
MMO3Hajy HUKaKBe CaHKIIMje 3a MoCcTyTame Tpehux muia mpoTuBHO 3aKOHY, Tj.
MPOTHBHO IJIaHY, @ KOjX MOCTYIII[M MOT'y M3a3BarH crevaj (Pazosuh, 2023:177).

[TuTamwe Ha Koje je y pafy CTaB/beH aKlLleHAT OJHOCH Ce Ha OATOBOPHOCT
3a HeHCIlyHWaBamwe IJIaHa peopraHu3alyje y cay4ajy 6/0Kaje HeJoCIeIor
Jyra ofi cTpaHe nopecke ynpase. [Tocienuue TakBe 610Kaje Koja onemoryhasa
u3MHpeme obaBe3a ApyuITa cy Bullectpyke. Kao npBo, 6UTHO je pa3IMKoBaTH
BEPOBATHOCT IMOTPAXXUBaka Ipejlarada, Koju je y OBOM C/Ty4ajy IoBepuIaL
JOCIIe IOr HEM3MUPEHOT MOTPAXXHUBAka, U KOje cTevajHu cyauja yrphyje
BoheH Havesiom dpopmasiHe UCTHHE, Of] pasiora HeMoryhHocTH ncnymermna
o6aBe3a IpeMa OBEPUOLIMMA, Y Koje cyA He ynasu.”> C 063MpoM Ha To Ja je
HeHCIyHhaBakbe MJIaHa peopraHu3alyje npeasrheHo Kao cTevajHu pasior,
CYZ ce KoJ, yTBphHBara cTe4YajHOr pa3iora He YIyLITa Y OCHOB HeMOTyhHOCTH

24 Bupu: IlpuBpennu anenauuonu cyn, [1Bx 428/22, 15. 03. 2023. rogune ,ITopecko
NIOTPa)KMBake je CaMo jeJIHO OJ, TOTPa)kKBaka Koja Ceé HAMMPYjY y CTe€4ajHOM HOCTYIIKY.
MebhyTum, 3a pa3nuky of Apyrux NOTPAKUBAKA, TOPECKa MOTPAXKUBAKA Ce O] TIOPECKOT
00Be3HUKA, IIPe HO IITO je HaJl UCTUM OTBOPEeH cTe4dj, yTBphyjy u Hamahyjy npema 3akony
0 IIOPeCKOM IOCTYIIKY U OPeCcKoj aAMUHUCTpanuju. To je moctynak koju cipososu [Topecka
yIpaBa pasu yrBphrBama 1 HamiaTe jaBHUX puxopa... Ctora, 3aKoH o cTevajy jecte lex
specialis y omHOCY Ha ocTaJie 3aKOHe KOjU Pery/THINY IIOCTYIaK HallJlaTe MOTPaKMBamba, a
1Y OJHOCY Ha 3aKOH O IIOPeCKOM IOCTYIIKY U MOPeCKOoj afiMMHUCTpanuju. Taj ogHoC He
MOXXe ja IPOMeHHM HY HOpPMa 13 YJIaHa 2. CTaB 2. 3aKOHa 0 M3MeHaMa U JlolyHaMa 3aKoHa O
TIOPeCKOM ITOCTYTIKY U TOpPecKoj aMHMHUCTpanuju. [IpumeHa HaBejeHe ofipe/ibe y cTedajHOM
IIOCTYINKY 3HauMJIa GU HapylllaBake MIPUHINIIA PAaBHOMEPHOT HAMHUpekha I0OBepUIaLa u
cpasMepe HaMMpema IoBepuJala y UCIJIATHUM PeJloBUMa U Y KjlacaMa IMOTPa)XMUBamwa, C
0063MpOM Jia ce KJ1ace MOTPa)KHBakha 3aCHUBAjy Ha MCTIJIATHUM pefioBuMa. [IpumeHa ose
HopMe 61 3Haunsa GpaBOPHU30Bame jeJHOT TIOBEPHOIIa, OJIHOCHO $aBOPHU30BaMHE jeHOT
MOTPa)XMBama, MOPECKOT Jyra, y OZHOCY Ha CBa OCTajia MOTpaXKMBama."

25 Kaouro je o6jamimeHo y pajy, 0BO je CUTyalMja Ka/ia MpeAJIor 32 OTBapabhe CTeYajHor
MOCTYTIKA MO/ HeCe HEKO O/1 MOBepHJIalia U3 MJIaHA peopraHu3alyje Koju Huje ucrtahvuBaH
TOKOM 0JIOKa/ie pavyyHa JpyLITBa.

325



3BOPHUK PAZIOBA [IPABHOT ®AKYITETA Y Huy | Broj 104 | ToguHA LXIV | 2025

ucHymwema 11aHa.>* Ca gpyre cTpaHe, OBepHUOL MOT'Y Ha OCHOBY M3BpLIHE
HWCIpaBe HAIUJIATUTH CBa JOCIe/ia HEM3MHUPEHa NMOTPaXKMBamwa, WTo he
y3POKOBAaTHU TOHOBHY GJIOKaAy APYLUITBA X OHEeMOTrYhMTH Aabu paj, U
crpoBoheme Mepa u3 maHa. TokoM nepuoja 610Kazje, APYLUITBO je He CaMO
onemoryheno nma ucnnahyje moBepuolie nmo AuHaMUIM T1aHa, Beh u ga
M3BpLIaBa CBoje pefoBHe PpUHAHCHjCKe oOaBe3e, IITO JOBOAY O CTBapama
MOTeH11ja/IHO HOBUX ITOBepHIalia U3 PelOBHOT II0CI0Baka, & 3aTUM M HOBUX
CYICKUX Y U3BPIIHUX ITOCTYIaKa. M3 TaKBOT YMbeHUYHOT CTakbha peasaH crief,
OKOJIHOCTH [JOBOJIM /10 OTIACHOCTH O] IIOJHOIIewa MpeJora 3a oTBapame
CTEYajHOT MOCTYIIKA O/l CTPaHe MOBEPUOLIA Yhje je MOTPAXKKUBake y MelyyBpemeHy
IO TJIaHY A0CIeso, Kao U /10 BeroBOr yCBajaka ycje[, UCITYyHheHOCTH YCI0Ba
3a HemprMeHy MiaHa. [lpyru 6utaH enemeHT npuxBaheH y cyackoj mpakcu
a HejlepUHMCAH Y 3aKOHY OJHOCH Ce Ha [IOCIeJIOCT IMOoTpakuBama. [Ipema
3aKOHY O CTeYajy, MOBEPHOLY CYy JIMLA Koja cy oBiamheHa 3a MogHOLIEHe
Ipe/jiora 3a oTBapame CTeuajHor noctynka. OBo ce 0JHOCH KaKo Ha pa3jyyHe
TaKo U cTeudajHe moBepuolne. CysAcKa IMpakca 3aCTyla CTAHOBUIITE JA Cy
CcaMo MOBEePUOLU JOCIeUX MOTPa)KHBakba JerUTUMHUCAHU 3a MOJHOIIeHhe
Ipezjiora 3a OTBapame crevaja.”’ HaBegeHU cTaB JOHOCH TPaBHY CUTYPHOCT
OY)>XHHUIIMMA, ¢ 063MpPOM Ha TO Ja O Apyraduje cXBaTame y3POKOBAJIO
MOTeHI[HjaIHy 3/I0yOTpely TOr MMpaBa Off CTPaHe MOBepHIaLid HeJOCIIeTHX
MOTpa)KHUBama.

Kapa ce nokpeHe cTedajHu NOCTYNAK HaJ, JPYLITBOM KOje je IpPeTX0AHO
6110 y peOpraHM3aliuj1, TOBEPHOLY CY JYXXHU /Ia IPHUjaBe CBOja MOTPa)XkKUBaba
y cKJIazy ca ogpesbama 3aKOHA O CTeYajy, IPU YeMy ce Kao K/bYYHO MUTabe
II0CTaB/ba KOja MOTPAXKMBaka IPHjaB/byjy IOBEPUOIU YHja CY IOTPAXKMUBAKkA
6uta nperxoaHo obyxBaheHa niaHom peopranusanyje. Y cUTyanuju Kaz je
CTEeYajH!U MOCTYTIAK OTBOPEH jep MOTPAXXKMBAka HUCY HUcIlaheHa y poKoBUMa
npeaBueHUM IJIAHOM, ITOBEPHOLI MOTY NPHjaBUTH CBOja MOTPA’KHUBaka
Koja cy 6uJia mpesBHleHa 32 HAMHUpelbe YCBOjeHUM IJIAHOM peopraHu3saliyje,
yBehaHa 3a 3aKOHCKY 3aTe3Hy KaMaTy Ha [JIaBHHU YT Of JOCIIeI0CTH 0OaBese Mo
IIJIaHY [0 OTBapama HOBOT CTeYajHOT NMOCTYIIKA. AKO je HOB CTe4ajHU MOCTyIaK
OTBOPEH Ipe IJIAHOM TpeBuljeHe 10CIe10CTH BHUXOBOT MOTPAXKUBAA, (360T
HeNCITy’hebha MMoTPaKUBama APYyrux MoBepualid yvja Cy NOTpakhBamka
paHuje JocreBaa) HUCY UCIYHEHH YC/IOBH 3a yBehawe moTpakuBarma Imo

26 ,IToxpeTrame MpeTXoAHOr MIOCTYIKA 3a yTBphemwe mocTojama cTe4ajHOr passora u
IIpaBHU MHTEPeC 3a CIIPOBOheme cTevaja Ha OCHOBY IyroTpajHe HecrtocoOHOCTH Itahamwa
cyn he oppenuTy o ciayx6eHoj LY>XHOCTH 10 npujeMy obaBeliTera HaponHe GaHke,
6e3 063upa Ha Y3pOKe U pa3Jjiore HacTasie 6I0Kaze padyHa AyXHUKA“. 3 o6pasnoxema
Pemema [1puBpesnor anenanuoHor cyza, [T 637/2010 oz 30. 02. 2010. roAgvHE.

27 Buamy: Ilpecyza IlpuBpesnor anenanuoHor cyzaa, I18x 10/2016 og 27. o1. 2016, bunmen
cydcke npakce npuspedHux cydoea 1/2016.
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OCHOBY Kamare.*® Oz HaBeZleHOT Pa3JIMKyjeMO CHUTyalHjy KajJa je IIaHOM
peopraHusanyje npegBuheH ycioBHM OTIyCT gyra, IITO 3HA4YM Aa he 1o
OTIIyCTa AeJa Ayra ohu TeK Mo HaMUpewy Jejla Ayra 3a KOju OTIYCT HHUje
npesaBuleH, a yc/IoB He HACTYIH ycJie[, HEU3BPILEHA IJIaHA. Y TOM CIy4ajy
IOBepUJIal], IIpHjaBbyje LeJIOKYIIHO NOTPaKMBake Koje je HacTajo IIpe
yCBajamwa IJIaHa peopraHu3alHje YMalbeHo 32 eBeHTyaTHe HUCIJIaTe TOKOM
IpUMeHe IJIaHa, a yBehaHo 3a npunagajyhy kamary (Pagosuh, 2022: 1150).

Ca cTaHOBHINTA LITEeTe, pa3/INKyjeMO LITeTy Koja HacTaje Ha CTPAaHHU
MoBepHJIalia, LITETY Koja moraha ApywmTBo U 1mTeTy Koja ce 0HOCH Ha YIaHOBE
gpyurrBa. OBge ce jaB/pa moTpeba oAroBopa Ha OpojHA MUTAMbA, TOYEB O,
aKTHUBHe JIeTUTUMalLMje 3a MOJHOLIehe TY)K0e 33 HaIOKHAAY LITeTe, 3aTUM
yTBphuBame cTBapHe uiteTe U U3ryb/peHe JOOUTH, U yTBphHBame MpoLeHTa
HaIlIaTe ITOBeprIalid y peOpraHu3alyju U IPOLeHTa HallaTe KoJ, cTevaja
OKOHYAaHOT GAHKPOTCTBOM.

3aKOH 0 0GIMTalMOHMM OJHOCHMA pa3/IMKYje JBe BPCTe MaTepUjaTHe
nTeTe — OOGMYHY LITETY KOja MpeACTaB/ba YMalemhe HeyHje UMOBHHE U
n3ryb/peHy JOOUT Kao cripevaBake yBehawa Heunje umoBnHe.> Illtera Ha
CTPaHM APYLITBA HACTAje U Y CJIY4ajy CTULIaka 6€3 0CHOBA OJf CTpaHe IopecKe
ynpase.® Beh je o6jammeno ga je cycka mpakca 3aysesia CTaB a ce TpaBa 110
OCHOBY HEOCHOBAHOT o6orahemwa Mory octBapuBaTu o npasunauma 3I1T1TTA,
Ta4yHMje y yIIpaBHOM CIIOPY, 0K ce LiTeTa 1o ocHoBy 300 MoxKe YTYXXUTHU ITpej,
CyJ,0BHMa OILITE HAaJJIE)KHOCTH >

6.1. chma u MmomMeHam HACMaHKda wmeme

JlaHoM o6jaB/bMBama Orjaca O OTBapaky CTEYajHOT TOCTYIKa Ha
orJIacHOj TabJIM CyZia HaCTYIajy ¥ NocaeAule cTevaja. [loBeprony mpujasibyjy
CBOja MOTPa)kKMBaa [0 OCHOBY IJIAHA peopraHusanuje (y 3aBUCHOCTH Ja
JIY je OTIHC NOTPaXKHBamwa 61o ycmoBaH vwin He). Cyzicka mpakca je 3aysesa
CTQHOBHUILTe 1a OU CTeYajH! yIPaBHUK Ka0 aKTUBHO JIETUTUMHUCAHH 3aCTYTHUK
CTeYajHOT AY>XHHKa MOTao MOKPeHYTH MapHUYHM IIOCTYTaK caMo y C/Iy4ajy fa
je moBepwtal ucrlaheH MUMO IJIaHa peopraHusanyje (pe ZoCreI0CTH UK

28 Bupgwu y: Bunmen cydcke npakce npuspedHux cydoga 4/2014, [IpuBpegHu anemanioHu
Cya, NHUTamwbe 73, 199.

29 Y. 155 3akoHa o obnuranguonum oguocuma, 300, ui. 155. Cin. muct COPJ, 6p. 29/78,
39/85, 45/89 - ogayxa YCJ u 57/89, ,Cn. nuct CPJ*, 6p. 31/93, ,Ca. auct CLII', 6p. 1/2003
- YcraBHa nosespa u ,,Ci1. rmacuuk PCY 6p. 18/2020.

30 Y. 210 3akoHa 0 oGuranuoHum ogHocuma, 300, . 210. Ci. auct CPPJ, 6p. 29/78,
39/85, 45/89 — opnyka YCJ u 57/89, ,,Cn. nuct CPJ, 6p. 31/93, ,Cn. muct CLT 6p. 1/2003
- YcraBHa noBespa u ,,Ci1. rnacHuk PCY 6p. 18/2020.

31 Bupu: Pemewe BpxosHor xacaumuoHor cyza, [IpeB 60/2022 of 12. 05. 2022; Ilpecyzna
[TpuBpepHor anenauuoHor cyza, [x 1185/22 og 20. 10. 2022.
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BHIlIe HEro LITO je npeABuheHo miaHom).* OBo ynyhyje fa 64 y KOHKpeTHOM
C/Iy4ajy CTedajHH YIIPAaBHUK MOrao [Ja IOKpeHe IMapHHUYHM IOCTyMaK
IIPOTUB IOpecKe yIpaBe 3a noBpahaj Buie HanaheHOr NOTpaXkKUBamwba UIH
MOTPaXXUBaka Koje je HarmaheHo a mo miaHy peopraHusaiiuje HeLOCIENO.
HaBepeHo je y Ko/M3uju ca 3ay3eTUM CTaBOM Jia ce Y C/Iy4ajy CTUllama 6e3
OCHOBA CTEY3jHH YIIPaBHUK ynyhyje Ha yIpaBHH OCTYNAK U Y PaBHU CIIOp.33
[Tpakca ouurnenHo npaBu pa3nuky usMely Bpcre HeocHoBaHO o6orahenor
MOBEPHOLA, N YKOJIHKO je y MUTAy ,KOMepLHjaHU MMOBEepUJalL, MOXe ce
YIYTHUTH Ha MApHULY, a YKOJIMKO je y MUTaky APXXKaBHU opraH, ynyhyje ce
Ha nipaBusa 3I1IIITA, ynpaBHU nocTynak u ynpaBHU criop. HeommxongHo je
oMoryhuTH ocTBapuBate MpaBa v y MapHUYHOM MOCTYTIKY y C/Ty4ajy CTHLaHha
6€e3 0CHOBA OfI CTPaHe MOpeCKe yIpaBe, KaKo 300r CYLITHHE MOCTYIKA Y KOMe
ce MOXXe JOKa3uBaTU CTHUlalbe U HaCTaHaK IITeTe, 3a pas3/jIMKy Of, YIIpaBHOT
ITOCTYIIKA KOjU Ce IT03MBa Ha 3aKOHUTOCT pPajia YIPaBHOT OpraHa y CKJIay ca
ErOBUM IIPOIMCHMA, U TpaKce YIIPaBHOT Cy/a Koja YIJIaBHOM TaKBe Ty)XOeHe
3axTeBe of0uja

Jpyru akKTUBHO JIeTUTHMMUCAH Kpyr JIMlLla Cy MOBEpPHUOLIA 4YHja Cy
MOTpPa)KMBamwa Ouima obyxBaheHa nmiaaHom peopranmusanuje. Y cutyanuju
KaJia je OTBOPEH CTeYajHU NOCTYIaK Haj Jy)>XHUKOM ycJle], HelloCcTylama 110
YCBOjeHOM IIJIaHy peopraHu3aliyje, IOBeproL U IPY IOHOBHOM IIpUjaB/bUBAY
MOTpa)khBaka Be3aHU Cy OCHOBOM M BHCHMHOM CBOI' NOTpa)XWBaba M3
MPETXOHOT IJIaHa peopranusanyje. [loBepuony mory yBeharu norpaxxupama
3a 3aKOHCKY 3aTe3HY KaMaTy Ha IJIaBHU JyT KaJa je HOB CTe4YajHU MOCTyMaK
oTrBopeH. Takolje, moBepuoM MOTY MPHUjaBUTH U MOTPAKHBaKA KOja Cy
JlocIiesia HAaKOH yCBajama IJlaHa peopraHusaliyje, LITO je APyrd OCHOB y
OJIHOCY Ha IIPETXO0ZHO OTMCaH. Y OBOM CJIy4ajy LITeTa Ha CTPAHU IIOBepHUIaLa
HaCTaje M3 ABa pasJora: 1) YKOJIHUKO OTIIHUC HHUje GHO yC/IOBaH, IOBEpHUIALL
npujaBbyje MoTpakuBamwe u3 muaHa (y3 ormuc). OH ca Beh ymamenum
W3HOCOM pH3HKYyje 6AaHKPOTCTBO M HEHAIJIATUBOCT MOTPa)KMBakbha yKOIUKO
He nobe 0 MOHOBHOT yCBajama IJIaHa. AKO MakK Jole 10 MOHOBHOT YCBajama
IIJIaHa, OCHOBHO NOTPa)kKMBae noBeprona 6uhe norpaxupame koje je Beh
MPEeTXOJHUM IJIAHOM YMakeHO, U Ha 1era he 6UTH eBeHTYa/THO TOHOBO AT
OTIHC WITO he HEroBo MOTPAXXMBAkeE JAOJATHO YMAWBUTH, & POK OTIIJIaTe
oLy)XUTH (padyHa ce MepUOZ 3a yCBajalwe U MOTBphUBame IIaHa, 3aTUM
rpejC IIeproz IO MJIaHY, UTA.); 2) Y C/1y4ajy OKOHYaka cTevYaja GaHKPOTCTBOM,

32 Bupgu: Bunmen cydcke npakce npuspedHux cydosa 4/2015, [lpuBpeiHu aneranuoHu
cyJl, TUTame 90, 240-241.

33 Bugu: Pemewe BpxoBHor kacauumonor cyaa, [IpeB 60/2022 op 12. 05. 2022; [Ipecyzna
[TpuBpepHor anenauuoHor cyza, [x 1185/22 og 20. 10. 2022.

34 Bupgm: Opgnyxka Yopassor cyaa, 9 Y 28791/21 o5, o1. 02. 2023.
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MOCTOjU peajiHa ONACHOCT /1a TIOBEPHOYEeBO NMOTPAXKUBabe He Oye HartaheHo
uiy fa 6yze HanaheHo y Beoma MasioM mpoueHTy. Y OBOj CUTyalHjy, a y
MOMEHTY JOHOLIeha pellleha O 3aK/byderby CTe4YajHOr IOCTYIIKA,3S HacTaje
CTBapHa LITETA Y BUCMHHU MTOTPa)KMBama yTBpheHOr NpeTX0JHO yCBOjeHUM
IIJIAHOM y3 YMamelbe Tajla ¥ TOHOBO HartaheHor usHoca, ¥ U3ry6/peHe JoOUTH
360r MpoTeKa BpeMeHa A0 HaIjlaTe MOTPaKUBamba .

Y1aHOBM CTeuyajHOT AY)KHHUKA MpefcTaBmbajy Tpehy kareropujy koja,
IpeMa MUII/bey ayTopa, MMa MPaBoO Ha HaKHA/y LITeTe, MaKO je Ta HITeTa
TeIIKO KBAaHTHUTATUBHO oxapenuBa. OBo je moceGHO 3HAYAjHO Y KOHTEKCTY
OKOHYara MOHOBHO OTBOPEHOT CTEYajHOT MOCTYIKa KPo3 OAHKPOTCTBO, Iae
je Hemoryhe MOHOBHO YCITOCTAaBUTH APYIITBO, MJIH MOCTOjU PU3HK A Tpeha
CTpaHa Ky CTEY3jHOT AY)XKHHKA Kao MpaBHO /NHLe, YuMe ce oHemoryhasa
YJIAHOBMMaA [Ja IIOBpaTe KOHTPOIY Haj ApyluTBoM. lllTeTa Koja HacTaje Ha
CTPAHM YJIaHOBA CTEeYajHOT JY>XKHHKA MOXKe Ce HajlIMpe U HajTe)Xke IIOCTaBUTH
(4waHOBH cy oHeMoryheHu /a BpaTe SpyLITBO Ha TPXKHUIUTE, rybe GpeHp,
eBeHTYaJIHe JINIleHIle Koje je APyLITBO IT0CeN0Bajio, eKCIIePTHU3y, Kao U
MOTEeHLMjaTHHU TPUXO/, KOji GH OCTBAPHI/IM HAKOH OKOHYakha peopraHu3aiimje).
Y oBOM ciy4ajy 6umo 6GM HEONXOJHO YTBPAUTH BEPOBATHOCT MOTIIYHOT
HCIIy’bema IJIaHa peopraHu3allyje, IoJ, IPeTIOCTaBKOM J1a HUje JOLIIO A0
He3aKOHMTe O6/I0Ka e 3a HeJoCIe e MM HEOCHOBAaHe TIOpeCKe yTOBe, BUCUHY
OUBHeHAe/ ZOGUT KOjy 6M OCTBAapUBaJIM YJIAHOBHU APYIITBA [10 U3BPLIEIY, U
Ipyre Hampen ojalimbeHe eJleMeHTe Koju 61 MpesCcTaB/bald OAPeSHHULY 3a
yTBphuBame mreTe.

Kaza roBoprMo 0 MOMEHTY HaCcTaHKa IITeTe, IITeTa HECITOPHO HACTaje
MOMEHTOM OKOHYama CTedaja OAaHKPOTCTBOM, IJe je ApyLUITBO oHeMoryheHo
Ia naspe mpuBpebhyje v mTeTa HacTyma 3a cBe y4eCHUKeE y MOCTYTIKY.

6.2. Pesaynmam nocmynka

Y XMIOTeTHYKOM CiIy4ajy OTBapama CTe4ajHOr IOCTYIKa ycies
HeMnoCTyIama M0 MJIaHy, a 0 Yera je JOLIJIO yc/ie[, HeOCHOBaHe 6/10Kaze of,
CTpaHe MOopecKe yInpase, CBe CTPaHe Cy HAa I'YOUTKY.

Kao npBo, y 3aBUCHOCTH 0, iCXO/a CITOPa, ITOpecKa ynpaBa pU3HKyje
MOTeHIIMjaIHy PUHAHCHjCKY LITETY MO APXKaBHU OylleT 3a M3HOC HE3aKOHUTO
HartaheHe cyme ca KaMaToOM U TPOLIKOBUMA. Jlajbe, y CIy4ajy OKOHYAHba
HOBOOTBOPEHOI' CTEYajHOT MOCTyIKa OAHKPOTCTBOM, APYLITBO C€ TacH U
n3/1asu u3 nopeckor cucrema. CaMuM THM, IIOpeCKa yrnpasa ryou nopeckor
o6Be3HHKA KOju Kpo3 npuspehrBame GprHAHCHPA jaBHE IPUXOJE, TIOYEB OF,

35 Yi.148 3akoHa o cTeuajy, CaymcbeHu enactuk PC104/2009, 99/2011 — p. 3aKOH, 71/2012
- ognyka YC, 83/2014, 113/2017, 44/2018 1 95/2018.
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Hope3a U IONIPUHOCA 3a 3aII0C/IeHe, 1A IIPEKO APYyTruX BPCTa MOCceOHUX Iope3a
YUjU cy 0OBE3HUIIM PaBHA L.

YraHoBM uMje APyWITBO OAHKPOTHUPA U IOpe] CBe €BEeHTYaTHO
HarlaheHe LITeTe, MOJ MPETIOCTAaBKOM pelllaBaiba CIOpPa Y BUXOBY KOPHCT,
He MOTY ,[IOBPAaTUTH APYLITBO KOje je UMaJIo JoOpy penyTalujy Ha TPXKULITY,
JINIeHIle UT[,., a ca IPyTe CTpaHe ¥ caMa HaKHAaZa [10/1a31 HAaKOH BUIIIe TOZMHA
MapHUYeHa, ITO U3UCKYje BpeMe U TPOIIKOBe 32 OKOHYaHe CaMor IOCTYIIKaA.

Ca CTaHOBHMINTA CTEYAjHOT YIIPaBHUKA I'yOUTAK je Y AY)KUHH Tpajama
MOCTYTIKA, 32 KOje BpeMe OH HUje Y MOTYhHOCTH la OKOHYA CTeYajHU MOCTYHAK,
LITO ONeT M3HUCKYje BeJTHKe TPOLIKOBE, KaKo 3a Bolhewe caMor MOCTYIKa
HaKHa/e IITeTe, TAKO U TPOIIKOBE 3a peJOBHO NIOC/I0Bake JPYIITBA Koje je 1
Jajbe y CTeyajy.

7. Pewera y ynopednom npagy
(amepuyku CmeuajHu 3aKOHUK - 11. NO2J1a6/be)

JloxTpHHa Koja ce CyIIpOTCTaBJba jeJHAKOCTH IIOPECKe YIIPaBe U APYTUX
IOBepHJIalla UCTe Kjlace 3acTyIa Te3y Ja je ,Ap)XaBa HEBOJbHU IOBEpHUJIALL
MHCOJIBEHTHOT AY)XHUKA". OBO cxBaTame 6a3upa ce Ha YHbEHHULU Ja TIOPECKU
opraHu HeMajy moryhHocT n36opa HUTH MpoOLEeHe MOPecKor 0OBe3HUKA.
[TpaBHa Besa nameljy mopeckor moBepuona ¥ NOpecKor Ay>KHHKa 3aCHOBaHa
je Ha YHIbeHUIIH 1A je CBaKU CYOjeKT mpaBa ay TOMATCKU MOPeCKH 0OBE3HUK
6e3 063upa Ha TMKBUAHOCT, 1a CAMHUM THUM IOpeCcKa yIpaBa He MOXe [a
6upa cBor gyxuuka (Izvekov, 2019: 491-519). Crora, Teopuja o Ap>KaBHOM
IIPUOPUTETY 3aCTYIaHa je Yy MHOT UM, KaKO €BPOIICKO-KOHTHHEHTATHUM, TaKO
Y QHTJIOCAKCOHCKUM IPAaBHUM CHUCTEMHMA 3

Peopranusanmja je y 3akonogascTBy CjegumeHnx AMepundkux JlpxaBa
perynucana y okBupy [lornasspa 11 CreyajHOT 3aKOHHUKA, KOjH je YCBOjeH
1978. rofiviHe, YIaHOM 101 3aKOHA 0 pepOPMH CTevaja, U CTYMHO je HA CHAry
1. OKTOOPA 1979. roguHe.

36 Y Benukoj bpuranuju npuopuTer Ap)KaBe Kao OBEPHOLIA YTeME/bEH je joll y CpeJheM
Beky. OBO MOHApXHjCKO IPaBUJIO JOOUIIO je TeTUTUMUTET y Benkoj mosemu ciobona
(Magna Carta Libertatum), nponucyjyhu sa ,axo fy>XxHHUK Kpasba yMpe, AyT Kpa/ba Mopa
OGUTU IIPBO IOKPUBEH’, YMMeE je Y €HIJIECKOM NPaBY NPBU YT YCTAHOB/bEH HPUOPUTET
JIPYKaBHOT IIOTPa)XUBamwa. [l0IMTHKA IPUOPUTETHOT HHTEPeCa P)KaBHOT IOTPAXKHUBAKkA
6uia je 3acTymbeHa [0 Kpaja 20. BeKa, Kaja je [lapramenT Bennke bprutaHuje cKopo yKHUHYO
KOHIIENIT HEBOJbHOTI TIOBEPHOLIA U HM3jeiHaYMO0 HeoOe30eheHa Jp)KaBHA MOTPaXKUBamwa y
CTe4YajHUM CJy4ajeBUMa ca Heobe3b6eheHum nmpuBaTHUM noBepuouuma. M mopep tora,
PaHUjU KOLEIIT HUje y IOTIIYHOCTH HAIyLITeH, IIa U JlaHaC [I0CTOje AOKTPHUHAPHE paclpaBe
0 IOHOBHOM YCIIOCTaBJ/baky IPUOPUTETHOT CTATyCa [pXKaBe Y CTeYajHOM MOCTYIIKY.

37 Bupu: U.S. Bankruptcy Code, 11 U.S.C.
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OCHOBHY KapaKTepPUCTHUKY pellerba aMEPUYKOT 3aKOHO/IABCTBA Mpe/-
CTaBJ/ba KOHLEINT JIMYHE yIIpaBe ny>KHUKa (,debtor in possesion“), KOju HAKOH
IIOKpeTara IMOCTYIIKAa peopraHr3alyje BPIIU yJIOTy U y)XHHUKA U CTeYajHOT
YyIPaBHUKA, JOK je aHTa)KoBare MpodecrHoHaTHOr CTEeYajHOT YIIPaBHUKA
M3Yy3eTaK KOjH ce y MpaKcH peTko npumesyje (Tabb, 1997: 770-771). Jow jegna
crietupUYHOCT AMEPUYKOT Pellietba jecTe MPABUJIO Aa CTEYAjHHU SY>KHUK UMA
€KCKJIy3UBHO IIPAaBO Ha IO HOLIE€ [IJIaHA PeOpraHu3aliyje y IPBUX 120 JaHa
HAKOH IITO je OTBOPEH IMOCTYMAK, JOK Y MAakbUM CTE€YajHUM MOCTYIIIMA
neproj U3HOCH 180 JaHa. AMEPUYKY CTeYajHU 3aKOHUK 3a U3I/IacaBabe IIaHa
npeasuha gBotrpehuHcky Behrnny moBepunana nmo BpejHOCTH MOTPAXKHUBaka,
y OKBHUPY KBOpPyMa O IIP€KO IT0JIOBUHE MoBepuala o riasu. Ha Bucoxo
MOCTaB/bEHE YC/IOBE 32 YCBajabe MJIaHA HaZi0Be3yje Ce U MPeno3HaT/bUBO Cram
down npaBuJIO, IO KOM CYyJ, MOXXe Ha 3aXTeB MTOJHOCHOLIA IJIaHa MOTBPAUTH
IJIaH MAKO 3 Bhera HUCY I/1acaie cBe Kace ourreheHnx mosepuiana, y3 ycaoB
Ja IJIaH Oy/le HeIUCKPUMHUHATOPCKH, pep M NMpaBUYaH y OJHOCY Ha CBaKy
KJIacy. 3a HOCHOILle HeollTeheHHX MOTPAKMBakha MPOMKCAHA je MPETIOCTaBKa
na cy niau npuxsaruiau (Pagosuh, 2018: 298-300; 307-308).

OmnuTeno3Haro je Ja mopecka AyroBama MMajy mocebGaH 3Ha4aj y
aMepHUYKOM 3aKOHOZABCTBY. [eHepa/IHO MPaBUJIO je fa TPeTMaH NMOPECKUX
o6aBe3a y CcTevajy M/WIM MOCTYIKYy peopraHu3alvje 3aBUCH Of, TOra Ja
JIU CYy MOTpa)kuBama rnopecke ynpase o6e36ehena nnu Heobesbehena, u,
aKo cy HeoGe36eheHa, Ja M UMajy MPUOPUTET. Y KOHTEKCTY MPUOPUTETA
HeoOe30eheHUX TMOTpaXKMBarma, MOXEMO pa3/JIMKOBAaTU IPHOPUTETHA
HeobGe36ehena u HenpuopuTeTHa HeoGe36ehena morpakuBama. [Topesu
OKapaKTepHUCaHU KA0 TPOLIAaK aJMUHUCTPHPAba peopraHusalyje Mopajy
6uTy IaheHu y 11e710CTH TIpe Hero UITO Cy/, MOTBPAY IJIaH PeOpPraHu3aLyje
(Ben-Ishai, Stephen, 2012: 253-282).

IMoTpaxxuBama oGeszbehena mpe crevaja cMaTpajy ce oGe3behenum
MOTPaXXKUBakbUMa U 0OMYHO MOPajy 6UTH y MOTImyHOCTH TnaheHa ykonuko
CY 03BOJb€HA, OCHUM aKo Muahame HUje 0AI0)KEHO TTpeMa yCBOjeHOM IIaHy
peopranmusauuje. [Tokperamwe nocTynkKa He yrpokasa npaBo o6e3b6ehenor
MOBEPHOILIQ, YaK M aKo je 06e36eheHO MOTpa)krBatbe OTIYIITEHO, IOK 03BO/bEHU
nusHoc o6esbehenor gyra ne 6yge niahen. Ako o6e36elena mopecka o6aBesa
He MOXKe OUTH U3MHUPeHA U3 BpeJHOCTH 00e30eljerha, 0cTaTak mOTPaXkKMBamba
TpeTHpa ce Kao Heobe3b6ehena mopecka ob6asesa. [Topecka ynpasa yxuBa
BHICOK CTEIeH 3alITUTE U 3a oxpehene Bpcre Heobe36ehennx dpemepanumx
nopeckux obaBes3a. 3a M3JjIarame je 3HayajHa Mopecka ob6aBe3a HacTajIa Ipe
MOKpeTaa MOCTYIKA.

Awmepuuku CTedajHM 3aKOHUK TAaKCAaTHUBHO AebUHUILIE KPUTEPHjyMe
Koju onpelyyjy Koja mopecka MoTpakKhBarba MOT'y OMTH CBPCTaHa Kao MPUO-
puteTHa. Behuna HeoGe36elennx mopeckux nmorpakuBara 6uhe cBpcrana
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y ocMu InpuopurteTHu pef. IloTpa’kuBama oCMOr IPHUOPUTETHOI pena
0OMYHO ce MOPAjy y MOTIYHOCTH UCIJIATUTU Yy PeJOBHUM paTama y POKY Of,
IeT roJMHa Of IO HOIIekA IIpeJJIora 3a IIOKpeTame CTeYajHOr MOCTyIIKa3®
[TpeocTasne mpecTedajHe mopecke obaBe3e Koje ce He KBAAUPHUKYjy KAo
OCMOIIPHOPUTETHH peji, YHHE IOTPAKUBAA 6e3 IPHOpUTETA KOja Ce YTTIAaBHOM
miahajy nmponopuuonanto. OBa moTpa)KMBamka MOTY OUTH M OTIYILITEHA
TOKOM ITOCTYIIKA, OCHM aKO He CIIa/1ajy y U3y3eTKe Of, OTIYLITakha (Kao IITO
je mopes yTBpheH na)kHOM MPHUjaBOM MJTH MTOKYIIajeM yTaje). [Topecka ympasa
10 OKOHYaky ITOCTYTIKA He MO)Xe HallJIATUTH OTIyITeHe U3HOCe IPeKo U3HOoCa
yTBpheHor y niaHy peopranusanyje.

Jla 61 ocriopyo MoTpakvBara MOpPecKe yIpase, IY>KHUK UIH APyTU
MMaJsal MpaBHOT MHTepeca MOpajy 6/1aroBpeMeHo MOAHETH MPUTOBOP Ha
JOKa3ze 0 MOTPA)XXMUBAIby CTEYAjHOM CYAY, UM TYy)XOOM MHULIMPATH CYACKHU
MOCTynaK. ¥ CyIpOTHOM, MOTPa)XHBake ce OOMYHO CMATpa J03BO/bEHUM.
Cyacku nocTynak mnpeJj IOpeckruM CyZloM MOXKe ce BOAUTU Y BaHCTeYajHOM
neprogy. HakoH nogHomema npessiora 3a OKpeTame MOCTYIKa, ay TOMaTCKa
3abpaHa reHepaTHO CIIPeYaBa MOKPeTame UM HACTaBaK IIOCTYIIKA Y HOPECKOM
cyAy. [Jly)XHUK MO)Xe IOZHEeTH MPeJJIoT CTeYajHOM CYAY Ja YKUHe 3a0paHy KaKo
6 ce cTy4aj MOTA0 HACTAaBUTH Y HOPeCKOM cyay. PaKTOpH KOju MOTY yTULIATH
Ha OJJIYKY Cy/Za Aa yKWHEe ay TOMaTCKy 3abpaHy YK/by4yjy $pasy cyackor ci opa,
MOTeHIMjaTHO KOHCOIUAAlUjy Clydaja ca JpyTUM Clly4yajeBUMa y IOpecKoM
Cyhy ¥ muTamwe epUKACHOCTU MOCTYIIKA.

AMepUYKM 3aKOHOZIABHU cHcTeM $paBopHu3yje AY>KHHUKA U CAaHALMOHU
KapakTep IJaHa. Y cjly4dajeBUMa peopraHusanuje, norsphusamwe niaHa
o[l cTpaHe cTevajHor cyna ocnobaha Behuny gyrosa mpe nmorsphuBama, a
NpeJCcTevYajHu MPUOPUTETHHU AYTOBH MOPajy 6utu miahenu y ckiagy ca
n1aHoM. [Topecka ynpaBa He MOXXe IPOLIelbUBATH UM HallJlahuBaTH OTIIMCaHa
IpesicTevajHa NMOTPAXKMBamka M3BaH OHOra IITO IJIAHOM peopraHmu3aliuje
6yse yrBpheno. CaMuUM THM, Y aMEPUUKOj CyJCKOj IPAKCH MO OKOHYAIbY
CIIOPOBA IT0 YKaI0M MJIM MAPHUYHOT MTOCTYIKA, @ HAKOH IITO Cce NOTPa)XXHUBakbe
HIopecKe yIipaBe YBPCTH Yy IJIaH, UCTO ce Harlahyje mck/pyunBo y ckiagy ca
yciaoBuMa u3 miaHa. Kaza cy y nutamy npuoputeTHa HeoOe36ehena mopecka
MOTPAXXUBama, MPOMUCAHU Cy jJACHU KPUTEPUjYMH 3a HUXOBO yTBphHBathe
U UCILJIATY.

M3 amepunyke 3aKOHOZABHe IIpaKce 3aK/byudyjeMo Ja je MpeLu3HO
ypehemwe cTaTyca moTpakuBamwa Mopecke yIpaBe, OMJIO Ja TEXHUMO Ka
yTeMe/bely IPUOPUTETA JPXKaBHOT OTPAXKMBakha, NI NOTIYHO] je JHAaKOCTH
MoBepuIalla, jeIUHU MYT Ka n3beraBamwy MOTEHIMja/THe LITETE KOja MOXe
HACTaTH ycjel HeycKaaheHocTH mocTynama 3aCHOBAaHUX Ha CYKOG/beHUM
3aKOHCKUM pelllekhrMa.

38 Bugwu: 11 U.S. Code § 507
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8. 3akpyuak

[TuTame Koje MOXXeMO ITOCTAaBUTHU Ha OCHOBY M3JIOXKeHe XUIIOTe3e jecTe:
,4a I y TPAaBHOM CHCTEMY Y KOjeéM CBU 3aKOHHU MMajy HCTY IIPAaBHY CHary HeKu
HOBHjH 3aKOH MOXe /1a Gy/ie “He3aKOHUT Yy CMHUCITY a heroBe ozipence 6yay y
CYNPOTHOCTH ca ogpenbdama apyror, Beh Baxkeher 3akona? Hajkpahu ogrosop
je: HapaBHO z1a mory“ (Dajovi¢, 2016: 44). Y cyKoOy MOPeCKUX U CTEYjHUX
IIPOIKCA TeIIKO je HAaPAaBUTU BPeMEHCKY OJlpe/IHUILY, aJIH jaCHO je fa yBoheme
nocebHe HOpMe y OIILITY IpeJCTaB/ba MOKYLIQj Aeporupama npuMene lex
specialis 3akoHa, 6e3 yBoherma n3mMeHa y cam T3j 3aKkoH. [Ipumar lex specialis
3aKOHa KO/ pelaBama cykoba namelyy HopMu moTuye us npuHImmna lex speci-
alis derogat legi generali. MehyTum, ako seporaniyja Huje HY)KHO ITOBe3aHa ca
AHTMHOMHjaMa MM IPaBHUM IIpa3HMHaMa, MoXXe fohu [0 Konusuje u usmehy
HOPMH KOje Cy Hau3I/1eJ, KOMIIAaTUOMITHE, KaJ, ce 300T creliupuIHOCTH IHUXOBE
IIpUMeHe jaB/ba MOTpeba 3a MPeLU3HUjUM TyMaderbeM U pelllaBabeM CyKoba.

3aKOH 0 ITOPeCcKOM IOCTYIIKY ¥ HOPeCKOj aAMUHHUCTPALIHjH IIPeICTaB/ba
OTIUTH TIPOTIMC Ha TepPeHy CTeuaja, ajiu je ca Apyre crpane lex specialis 3a
MopecKa M1Tamwa y JPYTrUM MPaBHUM OKBHPHMA, 6all Kao U 3aKOH O CTeYajy Ha
oJby IpUMeHe cTevajHor mocTynka. Ca gpyre cTpaHe, He Mokemo pehu fa je
MOCTYIake MopecKe yIpaBe He3aKOHUTO Ca CTAHOBHIITA NOPECKHUX MPOIIHCa,
jep mopecka yInpaBa KOPUCTU CBe MeXaHH3Me Koje joj ’heH KPOBHHU 3aKOH
omoryhasa. CamMuM TuM, HHje HeTa4HO NPOo6/IeM ITOCMATPATH Ca aclleKTa A
OBJie HUje pey 0 CYKOOy MOTIYHO OILITET ¥ I0CeOHOT IIPOIKCA Y UCTOj KIacH
3aKoHa, Beh 0 cykoOy ABa, ca MaTepujaHO MPAaBHOT acCIeKTa XUjepPapXHjCKU
jeanaxa nmpomnuca. CTora ce Kao HEONMXOLHOCT jaB/ba pelllaBaibe CyKoba 3aKOHA Y
JieTy K/by YHUX ITUTakba 0 MOryhHOCTH OTIMCA KaMaTe M MOTPAXKMBatba y MIaHY
peopraHu3saiiyje, Ha HAYMH KOjU He HapyllaBa paBHOTeXy n3Mely nosepuana,
ca jegHe CcTpaHe, a ca Jpyre CTpaHe OCTBapyje CBPXY peopraHusaluje Kao
anTepHaTHBe OAHKPOTCTBY. /locajanrmba pellerba 3aKOHOAABLIA He HauIa3e
Ha IIPaKTUYHY NpUMeHy 0e3 ¢paBOpH30Bama je/JHe CTPaHe M HapyllaBama
HayeJsla jeJHAKOCTH MOBEPUJIALA Y OKBUPY UCTeE KJIace.

YcknahuBamweM ABa KpoBHa 3aKOHa pelrno 60U ce mpobyieM mpaBHe
HECHUTYPHOCTH U MOCJIeINIie HEMTOCTYatba 110 IJIAHY PeopraHu3aliuje, Koje cy
CYLITHHCKH y3POKOBaHe KOJTM3HjOM HOPMH, moce6HO nMajyhu y BUy U3y3eTaH
3Ha4aj MHCTHUTYTa peopraHMu3aliyje 3a NMPaBO U NMPUBPEAY Y JaHALIBUM
ycinoBuMa nocyoBawa. Carnenasajyhu de lege lata peiema, 6e3 oueHe
nocrojehux 3aKoHCKMX HOPMH, ayTOp CMaTpa [Ja je HeJOBO/bHO HANPAaBUTH
pasnuky usmelyy moce6Hor u onurter mpomuca, ynyhyjyhu Ha npuopuretny
npruMeHy 3aKOHa 0 cTe4ajy Kao lex specialis 3akona. XapMoHH3a11ja mpomnmca
jaB/ba ce Kao HEONMXOZHOCT paju crpoBohema U gasber yHanpehuBama
MHCTHUTYTa peopraHusaliyje y OKBUPY CTeYajHOr IpaBa.
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CONFLICT BETWEEN TAX LEGISLATION AND
BANKRUPTCY LEGISLATION IN THE COMPANY
REORGANIZATION PROCEDURE: DESTABILIZATION
OF THE UNITY OF THE LEGAL ORDER

Summary

This article discusses the need to resolve the conflict between bankruptcy
legislation and tax legislation regulating the subject matter of company reorga-
nization procedure. The response rests on addressing several crucial questions:
Is the presence of two directly conflicting legislations the foundation for a sound
reorganization procedure? Is it possible to apply a lex specialis “derogated” by
a general norm of tax legislation, which entails a constant danger of applying
the compulsory (forced) collection mechanism? The write-off and successive
payment of claims, as one of the basic reorganization tools, is threatened by the
amendments to tax legislation. Failure to resolve the points of dispute in these
two legislative areas leads to legal uncertainty. On the one hand, it enables the im-
plementation of a wide range of measures provided in bankruptcy legislation. On
the other hand, it provides leeway for the questionable use of coercive apparatus
by the tax administration, which can lead to irreparable damage to the company
in reorganization, founders and creditors, but it may also be harmful for the tax
administration itself. To ensure the most favorable settlement of creditors after the
initiation of bankruptcy proceedings, it is first essential to identify the objectives of
conflicting legal norms, then to address the existing contradictions between these
objectives, and finally to redefine them by resolving the conflicts of legal norms
in accordance with the social circumstances in which these norms are applied.

Keywords: bankruptcy, reorganization, compulsory (forced) collection,
tax administration, damage compensation.
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H3b0OP CYJHJA YCTABHOI CYJA KAO TAPAHIIHJA
YCTABHOCY/JACKE HE3ABUCHOCTH™

Ancmpaxkm: Y cucmemy éaacmu 3acHO8AHOM HA NpuHyuny nodene
u pasHomedxce nacmu, ycmasHu cyd ce cmMampa CamoOCmMAanHOM
u He3zasucHom ycmasHom enawhy. HeszasucHocm ycmasHoz cyda
nodpasymesa u He3a8UCHOCM He208UX YNAHO8d, U MO KAKO 00 c8UX
dpyaux HOCUNAya 8aacmu, Mako u 00 camux OpHCasHUX 0p2aHa Koju cy
yuecmeosaau 'y ruxogom uzbopy. M36op cyduja ycmasHoe cyda jedHa je
00 HajeaxcHujux eapaHyuja we2oge HezagucHocmu. Ocum moea, uzbop
cyduja ycmasHoe cyda eapaHyuja je u o6ezbehersa wezogoe odzosapajyhee
Jleeumumumema, o4ye8arba we2oee PyHKyuje NOAUMUIKU HeympaaHe
gnacmu, kao u uzbopa auya odzosapajyhux npogecuoHarHux u AUHHUX
keanumema. Y pady ce aHanusupajy yca08u koje cyduje mopajy da ucnyHe
da 6u obaswane o8y saxcHy yHKyujy, pazaudumu modeau usbopa,
Kao u dyxcuHa mpajarea wuxosux maHdama. Aymop Ha nouemky pada
yKasyje Ha pewerba 08UX NUMAara ynopedHo, 00K ce y HACMasky paoa
ycmepasa Ha npaguna koje npedsuha Yemas Peny6auke Cpbuje uz 2006.
2oduHe. Llum ucmpasxcusarsa jecme da ce kpo3 ananusy nocmojehux
ycmasHux u 3akoHckux odpedbu dpyaux 3emasba u huxoso ynopehusarse
ca pezynamugom Haute 3embe dohe do 002080pa Ha nuUMarLe Koju je Kby
oncmaMka oge UHCMUMyyuje Kao He3asucHe, HENPUCMPACHe, NOAUMUYKU
HeympanHe u npogecuoHanHe eaacmu.

Knyune pewu: ycmasHo cydcmeo, usbop, HezagucHocm, YecmasHu cyo
Peny6auke Cpbuje.
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1. YBOJ,

Y panjoHa IM30BaHOM Iap/laMeHTapHOM MOJieJTy B/IACTH, JaKJle, CUCTEMY
Jp>KaBHe BJIaCTH 3aCHOBAHOM Ha NMPUHIUITY NOJeJ/ie U PaBHOTEXXe B/IACTH,
3axBasbyjyhu Heomo3uBOM y3/iM3arby Hayesla YCTaBHOCTY M3HAJ MPUHIUIA
CcynepMaruje mapjaaMeHTa, yCTaBHO CYACTBO MMa MmocebHY yrory. Bpemenom
OBa MHCTUTYLHja Z06Hja 3a/IaTaK Ja KOHTPOJIOM YCTaBHOCTH Haj3HAYajHUJUX
MaHupecTauuoOHUX GOPMH MpaBHUX (PyHKIMja, KAKO CTBAapama TaKO U
IprYMeHe IIpaBa, OJHOCHO CBOjeBPCHOM KOHTPOJIOM 3aKOHOJaBHe, U3BPIIHE
U cyhcke QyHKIIMje, rapaHTyje MPUMaT U MHTErPUTET yCTaBa Kao HajBULIe
pPaHTHUPAHOT MpaBa y gpxkaBu. CMUCA0 1 HAjOTILITH)HU [[1Jb YCTABHOT MpaBocyha
jecTe YyBame M OJp)KaBae HajBuLIer paHra ycraBHor npasa (Crojanosuh,
2016a: 78).

HecnopHo je fa je y HU3y Ap)KaBa UMjU yCTaBU CBOjY 3alITUTY IIOBEPaBajy
YCTaBHOM Cy/Zly Ta MHCTUTYLHja y3 JP)KaBHOT II0T/IaBapa, Nap/JaMeHT U BIaAy,
HQjBMIIM YCTAaBHHU OPraH M Ja je, He 60e3 pa3jora, y TEOPUjCKUM PafoOBHUMA
HCTHULAH CTaB Ja je YCTaBHHU CyJ, $yHKLMOHATHO HajBULIM OPTaH OJ/IyYHBaba.
Jla 6u 610 PYHKLMOHATHO HAJBUILUM OPraH OJJAy4YMBama U 00aB/bao
HajBaOXXHU]jY PYyHKIIHjy 3aIUTUTE U KOHTPOJIE YCTAaBHOCTH M 3aKOHUTOCTH,
YCTaBHHM CyJ, MOpa OMTH CaMOCTa/IHA U He3aBHCHA ycTaBHa BiacT.! KoHTpona
YCTaBHOCTHU M 3aKOHUTOCTH Ce He MOXKe YCIelIHO 06aB/baTH YKOHKO CyJuje
OBHX CyJOBa HUCY MOTIYHO HE3aBHCHE, U TO He CaMO y CMUC/Ty u3beraBamwa
Jla BUXOBe ofjIyKe Oyay MOJ, yTHUIAjeM U KOHTPOJIOM APYTHX BJIACTH WU
Brazajyhe crpanke, Beh u fa BUXOB MOI0Xaj U TPOPECHUOHATHO UCKYCTBO
rapaHTyjy MHTeJIeKTya/IHy He3aBUCHOCT, a 3a IITa Cy IIPBU YCJIOB HAaYWH
n306opa U MpeTHOCTaBKe 3a MpecTaHaK PyHKILMje CyaHje yCTaBHOT CyZa.
Wmajyhu y BUAy Aa ycTaBHU CyJ, KOHTPOJIUILE PAJ CBUX APXKAaBHUX OpPraHa,
Yy TEOPHjCKUM PaZilOBUMa Ce jaCHO MCTHYe [a je M300p HeroBux Cynuja
HOJIMTUYKHU OCET/BUBO U MHCTUTYLMOHAJIHO Je/JNKAaTHO IIUTakke, 3aTO IITO
61 TUM M360pOM Tpebaso YCKIALUTH HEKOJMKO MIPOTUBPEYHUX 3aXTeBA —
06e36eAUTH CAMOCTa/IHOCT ¥ HE3ABUCHOCT TOT CyJa Of, APYTHX JP)XKaBHUX
OpraHa KOju Y4eCTBYjy Y lberoBoM GOpMHpalhy, CAUyBaTU HeroBy GyHKIUjy
HeyTpaJTHe BJacTH, 06e36eauTu oaTroBapajyhu rerutumMurer, jep je yHKIHja
TOT Cy7Zia la KOHTPOJIUIIIE IIpeJCTaBHUYKO TeJI0 KOje pacIiolake HeIloCpe HUM
MOTUTUYIKUM JIETUTUMHUTETOM, 06e30eUTH /1a 3a cyaHje Oyay GupaHa nuia
ojroesapajyhux npodecroHa THUX U TMYHUX KBAJIMTETa M OMOT'YhHTH ja cacTaB
Cy/ia OC/IMKaBa CJIOKEeHY CTPYKTYPY ApP)KaBe y HallMOHATHOj, KOH(ECHOHATHO),
je3UYKOj, pernoHaIHOj U CBaKoj Apyroj chepu (Cumosuh, 2013: 309).

1 YcTaBHHM Cy[ je He3aBHCAH APKABHU OPTaH YMjH je 3aZaTak He caMo ga o6e3benu
KOHTPOJy 3aKOHOJaBHe BracTu Beh u ma cripeuyn cBaky 3/m0ymoTpeby U mpeKopayerne
osnawhera 610 Kor og oprana saactu (I[lejuh, 2006: 1158).
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Jaxine, nmajyhu y BUAy 1a je yCTaBHM CyZ IIpeMa CBUM OCTaJIUM
YCTaBHHUM OPraHMMa CaMOCTa/THa M He3aBUCHA Ap)KaBHA MHCTUTYLIMja, TAKaB
IerOB I10JI0)Kaj ca COOOM IOBJIAYM M HE3aBHCAH II0JI0)KAj IerOBUX YJIAHOBA,
M TO KaKO 0f GMJIO KOT APYror HOCHOLA BJIACTH, TAKO U Of APXKaBHUX OpraHa
KOjU Cy y4eCTBOBA/IM y IMXOBOM M300pYy. JelHAa Of HajBAXHUjUX rapaHLHja
HE3aBUCHOCTH YCTAaBHOT CYZa yIPaBoO je HAYWH U3060pa HeroBUX 4IaHOBA
(CrojanoBuh, 2016a: 110 1 114). MehyTuMm, ¢ 063UpPOM Ha TO /1a KOHTPOJIHUILIE
paj, CBUX APXKaBHUX OpPraHa, IOCTYMaK U300pa Cy[Hja yCTaBHOT CyJia je YecTo
BHCOKOTIOTUTHU30BaH.? Y K0joj Mepu he ycTaBHU €y 0CTBApUBATH CBOjy y/IOTY
3aLITUTHHUKA YCTaBa U jeMIla YCTAaBOM YCTAaHOB/b€HE PABHOTEXE BJIACTH
IIPeBACXOJHO 3aBUCH OJ] FbeI'OBOTI' CaCTaBa, jep by U YIUBAjy XKUBOT IIPAaBHUM
WHCTUTYLMjaMa U HA4MH Ha KOjU he OHe 3a)KUBETH Y MPAKCH MPBEHCTBEHO
3aBHCH O, IbUXOBOT nepcoHanHor cactasa (Cumosuh, 2013: 242).

2. U360p 1 nMeHOBamwe CyjHja yCTaBHOT CyAA

[TocToje Tpu K/by4YHa MUTaMa KOja ce MOCTaB/bajy Kaza je ped o usbopy
CyAuja ycTaBHOT cyza. Ha mpBom MecTy je muTame ycaoBa Koje jeHO JUlle
Tpeba fa McnyHH Aa 6u 6uio n3abpaHo 3a cyaHjy yctaBHor cyza. Ha gpyrom
MeCTY je MUTake HAaYMHA BuxoBor usbopa. [ok je rpehe nurame — nurame
Tpajara MaHzaTa cyauje ycraBHor cyzaa (ITeTpos, 2022: 270).

2.1. Yc1oBu 3a u36op

[Topex onmIITHX yC/I0Ba KOjU Ce TPAXKe 3a Pajf y SP)KaBHUM OPraHUMa,
Ja 6u jenHo nuue 610 U3abpaHO 3a CyAHjy YCTAaBHOT CyJa, HEONXOAHO je
Ia ucnymasa u oxpehene nomarte, moceGHe ycmoBe 3a uzbop. Mmajyhu y
BH/y CJIOXKEHOCT YCTAaBHOCY/CKOT OJ/TyYMBatba U BUIIECTPYKH YTULAj KOjU OH
OCTaB/ba HA JPYIITBEHH U JPXKaBHH JXUBOT, HEOIIXOJHO je [la CYZAHja yCTaBHOT
cyza uma ozapehene roauHe xuBoTa u ogpeheno npodecrnonanHo UCKYCTBO
(TTeTpoB, 2022: 270). 3eM/be Koje MPOMMUCYjy TOAUHE XUBOTA KA0O YC/IOB 3a
n360p Ha PyHKIHUjy CyJUje YCTaBHOT cyAa Hajuelrhe ce onpenesbyjy 3a 40
roguHa xuBoTa.? Takas je ciy4aj ca Cp6ujom, Lipaom Topowm, CioBeHujom.
Tako BHCOKa CTapoCHAa IpaHMIA Ce IOCTaB/ba 300r TOTa LITO Ce HAYHH
pa3MHul/batba U MOT/IEJA Cy/iHje HCII0/baBa YIIPABO KPO3 HEroBy JXUBOTHY
3peJIoCT U TMOoBepeme Koje OHa ca co6oM Hocu. ['ofmHe )XUBOTa ce He MOpajy
MOKJIATIaTH Ca PAJAHUM UCKYCTBOM M cTpyuHolrhy, 6yayhu na nBa kangumara

2 O MeuoBHUTOj ,,IOTUTUYKO-TIPABHO}“ MPUPOJH YCTABHOT Cy/Ja, KA0 M O HEeroBOM
JIETUTUMHUTETY TOBOPHO je u Stone Sweet, Alec. y cBojoj kwu3u Governing with Judges:
Constitutional Politics in Europe (2000: 151).

3 Mayga ce pacIioH rogyHa XXMBOTA KOje Cy IIPOIIHCAHe Kao ycIoB Kpehe of 25 10 45 roguHa
sxusora ([lakuh, 2019: 125).
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KOja MMajy 110 40 rofilHa )XMBOTA MOTY UMaTH pa3In4uTe JyXXUHe paJHOr
CTa)Ka Y 3aBUCHOCTH OJ, MOMEHTA CTyIlara y PaJlHA OJHOC HAKOH 3aBpLIeTKa
cryguja (Llakuh, 2019: 125).

Kaza je ped 0 pagHOM MCKYCTBY, Kao AAPYrOM yCJIOBY 3a U36G0Op Ha
$yHKIIUjy CyAMje yCTaBHOT Cy/ia, OHO ce Be3yje 3a ogpelheHu 6poj roguHa paja
y Behunu ap)xaBa, u mpema orexxaBa u3bop, mpeCTaB/ba JOAATHY FapaHLHjy
3a KBaJIMTETHO 00aBJbarbe MOC/IA Of, CTpaHe U3abpaHux KaHaugara. Mako
MOCTOje AuJIeMe OKO TOTa Ja JIU Cy[Hja YCTAaBHOT Cy/ia MOpa /1a Oyze MpaBHUK
VIJIM MOXKe /1a Oy/ie ¥ CTPYulhaK HeKe Apyre 06/IacTH JPYLITBEHUX HaykKa,
BehuHa ycTaBa y cBeTy ce ompe/iebyje 3a peliehe 1Mo KojeM Cy/iHja YCTaBHOT
cyza mopa 6utu guriomupanu npaBHuK ([Tetpos, 2022: 271). A umajyhu y
BHIY Ja 32 yCTaBHe cyZoBe Tpeba Aa OyJe CBOjCTBEHA NMPaBHUYKA €/IUTA,
Y TO PajiHO MCKYCTBO 6M Tpebaso Aa mojapasyMeBa 3Ha4ajaH Gpoj roguHa.
MehyTtum, 6poj ronuHa ce pasnukyje oz 3eMibe [0 3eMibe, U Kpehe ce of 5 10
20 roguHa pasHor uckycrsa. Maxo y Mahapckoj, Ha npumep, cyauje ycTaBHOT
CyZla MOpajy UMaTH HajMakbe 45 ToAuHa pagHor uckycrsa ([lakuh, 2019: 126).

[TocTKOMyHHCTHYKA YCTAaBHOCT YKa3yje Ja ce, IopeJ jacHo ofpehenux
YCJIOBQ, 3aXTeBajy U U3BeCHe HeopeljeHe U TEIIKO MpoBep/brBe KBaudpuKanuje
KaHAWAATA, TIOMYT: ,,ICTAKHYTH IPABHUK", , yBaXEH! IO3HaBaJIal] IIPaBa“ MIN
,JIPaBHU cTpyumaK". O ueMy cBeJjo4ye U IPUMePH 3eMajba KOjHMA je Y HACTaBKy
paza nocBeheHa nakma. Ay, OLITO ce OBAj IPaBHU CTAHAAPJ, MOXKE Y MatbOj
nu Behoj Mepy peu3upaTH, Kao MpUMep TAaKBOT YHbeHha MOXKe Ce HABECTH
Peny6nuka XpBarcka, 4vju YCTaBHM 3aKOH O YcTaBHOM cygny Pemy6iuke
XpBaTcke MPOMUCYje Ja Cce 32 YCTAaBHOT CYAHjy MOXKe n3abpaTu ocoba Koja
je XpBaTCKU Ap)XaB/baHUH, JUIIJIOMHUPAaHU IMPAaBHUK Ca HajMamwe 15 roJuHa
paJHOT WCKYCTBa Y MPaBHOj CTPYLM Y KOjOj Cce MCTaKa CTPYYHHUM PajoM
WJIY jaBHUM JleJIOBakeM, Kao M 0coba Koja je CTeKJIa AOKTOPAT IPaBHUX HayKa
U MMa HajMame 12 ToAMHA PaJHOT MCKYCTBA y IPaBHOj CTPyLu.* YHumeHua
je, MehyTuM, Aa y cly4ajeBUMa IOCTOjaka jeiHOT HeJOBOJBHO AepUHMCAHOT
yCJI0Ba IIPaBO yCTyIla MEeCTO CABECHOCTH U MOUITeY K/BYYHUX ITOTUTUYKHAX
YMHUJIALA, jep OJ, IBUXO0BOI M300pa CyAHja 3aBUCH KaKo he ycTaBHU Cy[,
BpuuTH cBOjy PpyHkuujy (Cumosuh, 2013: 251). Y TOM CMHUCITY, ONIUTH IPAaBHA
MI0jMOBH OCTaBJ/bajy IPOCTOP 33 IPOAYPatbe MOJUTUYKE BO/bE Y CUCTEM U360pa
CYZLYja yCTaBHOT Cy/ia ¥ IIpOTJIalllaBabe NCTAaKHY TUM IIPaBHULIIMA KaHAMJATa
HOJIMTUYKHUX CTPAaHAKa MJIU MOJIUTUYKY MOJOOHUX KaHAUAATA, KOjU OUBajy
HEIMO3HATH Kao MPAaBHUIM NMPAaBHOj U KUpoj jaBHocTH ([leTpos, 2022: 271).

4 Cl. 5 Ustavnog zakona o Ustavnom sudu Republike Hrvatske (Narodne novine,
broj 99/99, 29/02, 49/02 - pro¢. tekst).
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2.2. Hauun us6opa

Ba)kHO OpraHm3anoHo NUTake Be3aHo 38 YCTaBHU CYZ je caM IOCTYIaK
usbopa cyzauje. Ko 6upa cyguje YcraBHOT Cy/a je BP/IO OCET/HUBO MTUTAKE, jep
Taj CyA Tpeba Ja KOHTPOJIMILIE paj, CBUX APXXaBHUX BJIACTH MPEKO MPABHUX
aKaTa Koje Te BiaacTu goHoce Bpirehu cBojy Hagnexxnoct (Mapkosuh, 2007:
24). YnopesHa aHanM3a ykKasyje /a ce MOry Pa3/IMKOBAaTH TPHU OCHOBHA
HayMHa u360pa cyAuja yCTaBHOT CyAa U TO: U300p Of CTpaHe MapJIaMeHTa;
1360p KOju YHHEe 3aje/IHO Map/aMeHT U e W3BpLIHe BIACTH (IpeiceHUK
Braje uau ued Ap)xaBe); ¥ ©300p 0f CTPaHe BHILE APXKAaBHUX OPraHa KOjU Cy
HOCHOLIM pa3MuYUTHX Ap)xaBHUX PpyHKIHja ([TeTpos, 2022: 273). Y HapejHUM
peloBHMa je OIMCAaH HAYMH Ha KOjU ce GMpPajy CyAuje yCTaBHUX CyI0Ba 3eMaba
Y OKPY’KeHy, KaKo O ce MMaJjia jacHMja CJIMKa O OPraHU3alMju OBUX OpPTaHa,
ajiv ¥ MPUJIMKA J,a UCTe YIIOPeAHMO ca MOCTYNKOM n3bopa cyzuja YcTaBHOT
cyzna Peny6iuke Cpowje.

YcraBHu cyzg bocHe n XeprjerosruHe MMa ieBeT 4iIaHoBa. YeTHpu 4iaHa
6upa IpencraBanuku gom Peneparuje, a ABa yrana HapoaHa ckynurruHa
Peny6auke Cprcke. [Ipeoctana Tpu 4iaHa 6upa npeacenHuk EBpomnckor
CyZa 3a JbyJiCKa IIpaBa HaKOH KoHcyATauuja ca [Ipegceguuinrsom. CBaku
MYHOIPAaBHU rj1acay ca KBaau(pHUKaLMjOM UCTAKHYTOT MPaBHHUKA BeJTUKOT
MOpAaJIHOT yIieja Moxe fa O6yge cyauja YerasHor cyza. Cyauje xoje usabepe
npezacenHUK EBporickor cyza 3a jbycka mpaBa He MOy OMTH gp)kaB/banu bocHe
u XepLeroBrHe, HUTH HEKe Ofi CyceJHUX 3eMasba.’ [Ipouec nabopa 3anounie
006jaB/bUBabEM jJaBHOI KOHKYpCa OJ, CTPaHe eHTUTETCKe MapjgaMeHTapHe
KOMHUCHje 3a n360p U uMeHoBame. OBe KOMHUCHje MpeAIaXy KaHAumaTe
€HTUTETCKUM 3aKOHO/IaBIIMMA, KOjU ITOTOM Bplie n36op arnconyTHoM BehrHom
nocnanuka (Markovié, 2019: 274).

YcraBuu cyn PenyGnuke XpBaTcKe cacTaB/beH je O TPUHAECT Cyauja
Koje 6upa XpBaTcku cabop georpehunckom BehrnowMm rinacosa ykymHor 6poja
3aCTYIHHUKA M3 peJia UCTAaKHYTHX NTPaBHUKA, HAPOUMUTO CYAHja, JPXKaBHUX
a/IBOKATa, a/jBOKaTa ¥ YHUBEP3UTETCKUX Ipodecopa MpaBHUX HayKa, Ha
HAYMH U Y IOCTYIIKY MPOMMCAaHUM ycTaBHUM 3akoHOM.° [Ipouec uzbopa cyzuja
YcraBHor cyga nokpehe og6op XpBaTckor cabopa Koju je HaJie)XaH 3a YCTas,
U To oGjaB/puBamweM nosusa y Hapoguum HoBrHama. OBaj og6op o6aBba
jaBHM pa3roBOp Ca CBAaKMM KaHAWJATOM KOjU MCIyHaBa yc/ioBe 3a U3bop?,

5 Cl. 6 Ustava Bosne i Hercegovine (Aneks IV Opsteg okvirnog sporazuma za mir u Bosni
i Hercegovini i,Sl. glasnik BiH”, br. 25/2009 - Amandman I).

6 Cl. 122 Ustava Republike Hrvatske ,Narodne novine“ broj 56/90, 135/97, 113/00, 28/01,
76/10.15/14.

7 CL. 6 st. 4 Ustavnog zakona o Ustavnom sudu Republike Hrvatske (Narodne novine,
broj 99/99, 29/02, 49/02 - pro¢. tekst).
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YyMe JONPUHOCH TPAaHCIIAPEHTHOCTU YMTABOr npoueca. Mnak, 6poj oHux
KOju MOT'y Zia IpeJijioyKe KaHAWJaTe MPAaKTUYHO je HeOrpaHUYeH, jep ce Kao
npejjarayy MoOry jaBUTH: MIPAaBOCYJHe WHCTUTYLHje, MPaBHU PaKyITeTH,
aJBOKaTCKe KOMOpe, IIpaBHa Y/ pYyXeba, MOJTUTUYKe CTPAaHKe, Kao U OUII0
KOja Aipyra nnpaBHa uau pusndka nuua. Takohe, nojearHan Moxxe 1 cam cebe
Ja mpeIokH Kao Kauauzaara (Markovié, 2019: 9).

YcrtaBuu cyz Peny6nuke CeBepHe MakenoHUje YWMHU JeBeT CYLH)a,
KOje M3 peJja UCTAaKHYTUX NpaBHUKA Oupa CxynmTuHa.® YcTaBHM cy[ caMm
oxnydyje Kaza he cyzuju mox yciaoBuma yrBphenum YcTaBoMm mpecrtaTtu
dyukuwmja. [Ipema Ycrasy, aBoje cyguja YcTaBHOT cya rpejiake mpeace HUK
Peny6iuke, a gBoje Cyzncku caBer Peny6Givke U3 pefa cyguja. Y moriezny
HayMHa n36opa, CKyMIITHHA LeCcT cyAuja 6upa anconryTHoM BehuHOM, JoK
je 3a m360p jour Tpoje cyauja npeprhero moceGHo nmpasuio (Markovic, 2019:
275). Haume, cxogHo amangmany XV YeraBa Peny6inke CeBepHe Makeonwje,
CxynuTyHa 6upa Tpoje cyauja BehuHoM riacoBa o yKymHor 6poja HApoOgHUX
IIOC/IaHMKA, NTPU YeMy Mopa nocTojatu BehuHa riacosa of, ykynHor 6poja
HAapOAHMX IOC/TAaHMKA KOjU NMPUIAJAjy 3ajeJHHULIAMa Koje Hucy Behuna y
Peny6nuiy Makenouuju.®

Cynwuje YcraBHor cyza Lipue T'ope, kojux nma cefam, 6upa v paspenana
Cxymmrraa. OHa TO YMHM TaKo LITO ABOje CyAuja 6upa Ha TpeAIor Ipece JHUKA
Lipue l'ope, a met cyAuja Ha mpeAIor Haf IeXXHOT pajgHor Tesna CKyNuITHHe 110
PaCIMCaHOM jaBHOM IO3UBY KOjU Ipejiarayu crposoge.” Moxe ce pehu ga je
nocTymnak usbopa cyjuja TpaHcnapeHTaH, 6yayhu fa ce jaBHY no3uB 06jaBibyje
y Cnyx6eHoM rinacHuky Lipae ['ope 1 y HajMame jeJHOM LITaMIIAaHOM MeAUjy,
a CIMCaK NMpHjaB/beHUX KaHAWAATa ce 00jaB/byje HA UHTEPHET CTPAaHULU
npeasarava. [Ipeasior 3a UMeHOBalbe MOpa OGUTHU OOpPA3JIOXKEH U IpeJiiarad
MOpa BOAZUTU padyHa O IPOIOPLHOHAIHOj 3aCTyI/beHOCTH MabHHA U
eTHUYKHUX 33jeJHULA, KaO0 U YPAaBHOTEXXEHOj 3aCTyI/beHOCTH 1ojoBa. Ocum
TOTa, HEONXOJHO je /1a IpeJJIor 3a UMeHOBake Cy[uja cafp)Xu UCTU OPOj
KaHHUZaTa Kao u 6poj cyAuja YCTaBHOT CyZa, Koje ce MMeHYjy Ha IpeJior
Tor npeziarava (Markovié, 2019: 276). [Towrro CkymutrHa 61Mpa 1 paspeniaBa
cynuje YeraBHor cyza asorpehunckom BehmHom y mpBoMm rinacamy, Wiu ako
oJl/lyKa HHje JOHeTa, TPONEeTUHCKOM BehMHOM CBUX IOC/IaHUKA Y PYroM
ryacamy HajpaHUje HAKOH Mecell JlaHa," MUTame je fa JIM OHA 3aMCTa BpLIU
n360p WK camo moTBphyje npezJore npeanarada (Markovic, 2019: 276).

8 Ui 109 YcraBa PenyGiuke (CeBepre) MakezoHuje

9 https://ustavensud.mk/%Do0%BC%Do0%BA/%D1%81%Do0%BE%D1%81%D1%82%D0%B
0%D0%B2, MPUCTYTI/bEHO 26. 12. 2024.

10 Cl. 153, st. 3, Ustava Crne Gore (Cl. 153, st. 3, Ustava Crne Gore (,,SI. List CG”, br. 1/2007
i38/2013 - Amandmani I-XVI).

11 Amandman IV Amandmana I do XVI na Ustav Crne Gore, https://api.skupstina.me/media/
files/1605826465-amandmani-i-do-xvi-na-ustav-crne-gore.pdf, IpUCTYI/bEHO 24. 12. 2024.
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Y caBpemMeHOj TeopHju JOMHUHHUPA CTaB Ja je Haj6obu Moryhu HaunH
n36opa Cy[uja yCTaBHOT CyZla OHAj Y KOjeM Y4YeCTBYjy CBe TPH IPaHe [IpXKaBHe
BJIACTH™2, Kao 1ITO je TO mpeaBuaeo Ycra Mtanuje ns 1947. ([letpos, 2022: 273).
Jour je Kesen mpefnarao fa je Haj60/bM HAYMH UMEHOBaHA CYAHja YCTAaBHUX
CyZ0Ba OHaj Koju npeaBuha KOMOMHALIM]Y YTHIIja TapIaMeHTa ca yTULajeM
nreda apykaBe UK Brage. Beoma je GUTHO /1a ce MpUIUKOM M360pa cyauja
CIIpeYH IMOJIMTHU3ALIMja OBOT MOCTYIIKA, KAaKO jeJiHa BJIaCT, O1JI0 3aKOHOAABHa,
6110 U3BPIIHA, He OM MMaJjla MOHOIIOJ Y MOCTaB/balby CyJHja YCTABHOT CYAQ
(CrojanoBuh, 2016a: 10). Ctora, He Mmoxe ce pehu fa je oBaj mozgen usbopa
HajcaBpLIeHUjH, ¢ 063UPOM Ha TO /ia U3 OBAKBOI' HAUMHA M360pa MpoU3Iasu
OTIACHOCT Jla CBAaKH OJ] OPTaHa Koju cy oBjalrheHu fa Bpliie n360p MOXe TOM
MPUIUKOM U3abpartu ,,cBoje cyauje, koje he, moTom, y CBOM paZy MOpaTH Ja
MOKa)XY JIOja/IHOCT TeJly Koje ux je 6upao (Sadurski, 2005: 17).

HcTrde ce za y mpolecy KOHCTUTYHCakba YCTaBHOT cyJa Hajsehu pusuk
o/l IOIMTH3allMje IIOCTOjU Kaja je IapJaMeHT jeJUHH HaJjle)XaH OpraH
3a n36op cBux cyauja (Cumosuh, 2012: 273). YopesHonpaBHa mpakca je,
MelyTuMm, moKasaresb a TAKBO MHCTUTYLMOHATHO pellehe HUje yBeK CMeTHha
3a yCTaHOBJ/baBake Y30pHOT ycTaBHOT cyzaa (Cumosuh, 2013: 249). Jeran Takas
y30paH cyg nocrtoju y Hemauxkoj, y kojoj cyauje CaBe3HOT yCTaBHOT Cy[a,
KOjHX je YKYITHO 16, 6Hpajy ZOMOBM CaBe3HOI MapjamMeHTa (o ocam Ccyauja)
(MeTpos, 2022: 273).

Ocum Hemauke, mprMep HEMOIMTHU30BAHOT YCTABHOT CyZa Kojer 6upa
napjaMeHT noctoju u y Mahapckoj u I[Mossckoj. CyurtvHa je, 3anpaso, ja je
Ha4YMH n360pa CyArja YCTaBHOT CyJa afleKBaTaH, OJHOCHO Ja o6e36ehyje
yCJIOBe 32 KOHCTUTYHCale jelHOT PeJlaTUBHO He3aBHCHOI YCTAaBHOTI Cyja
CaMo OH/Ia Ka/ja je HAYMH N360pa KOMITAKTaH YCTABHOj KY/ITYPHU KOja MOCTOjU
y jeaHOj mpxxaBu. [Ipyrum peunma, yKOJIHKO je CBECT O IOLITOBalYy yCTaBa
HepasBUjeHa, MoCTojare GOPMATHO YPABHOTEKEHOT Ha4uMHA n36opa Hehe
CIIPEYMTH HeIIpUMePeHY NMOJTUTU3ALHjY YCTAaBHOT CY/a, KAo LITO HA TEOPHjCKHU
,,JIOWUjU“ HAaYUH 13060pa HUje mpemnpeka 3a 00e30ehrBabe MOMTUTUYKHU
He3aBUCHOT YCTaBHOT Cy/ja YKOJIMKO IIOCTOjU peJIaTUBHO BUCOK CTelleH YCTaBHe
kyntype ([Tetpos, 2022: 273).

2.3. Tpajarbe mandama

MangaT mpescTaB/ba BpeMe Y OKBHUPY Kojer cyauja o6aB/ba CBOjy
¢ynkuujy. [lorpe6HO je MaTu y BUAY Aa Tpeba Aa IMOCTOjU YKOMIIOHOBAaHOCT
n360pa cyAuja yCTaBHOT CyJa U AY)XXHMHe HBHUXOBOI MaHAATa, KaKo OU OHa
6usia TrapaHLUja YCTAaBHOCYACKE HE3aBUCHOCTH, KOMIIETEHTHOCTU U

12 Podolnjak, R. (2007). Izbor sudaca Ustavnog suda Republike Hrvatske u komparativnoj
perspektivi. Zbornik Pravnog fakulteta u Zagrebu, Vol. 57 N. 3, 557.
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HeIPUCTPACHOCTH, A Jia He GU IOLIJIO A0 , IpeKOMepHe NOINTU3aLUje“ yCTaBHOT
cyza, anu u 1o GopManHor u pyTuHckor paja (Cumosuh, 2013: 251). Hauwme,
Iy>KMHA MaH/JaTa je [I0Be3aHa Cca NHUTAamkbeM He3aBHUCHOCTHU CY[CTBA Y TOM
CMUCJTY IITO Ce UCTHYE A JOXKUBOTHU MaHZAT MPe/CTaB/ba HAjBUILU CTENEH
HEe3aBHCHOCTH, /IOK NMeHOBame Ha ofpeheHu nepuos nsasmBa CynpoTaH
edexar (Sadurski, 2005: 14 ). CxogHO TOMe, MOTY Ce Pa3/IMKOBATH JBE€ BPCTe
MaHJAaTa: MaHJAT Ha HeosipeheHO BpeMe U MaHAAT Ha oipeheHo Bpeme. Manpar
Koju Tpaje oapeheno Bpeme moxke GuTu 06HOB/BUB UK He (Llakuh, 2019: 139),
OJHOCHO MOXXe IIOCTOjaTy MOryhHOCT MOHOBHOT U360pa Ha TY QYHKLUjY UIH
TO He Mopa 6utu cay4aj (Hukonuh, 2017: 28).

Manzar Ha HeogpeheHo Bpeme nocrtoju y Ayctpuju uy CA/JL (Cumosuh,
Opnosuh, 2023: 891). Tako, Ha MpuUMep, MUTakE TPajarba MaHAATa CyLuUje
BpxosHor cyza CA/] je yBek muTame Kpaja ¥ moverka (jegHor xxuBora). Ha
Kpajy MaHJaTa Cy/1je HajBULIer aMepUUKor CyJa Hajla3| ce [IoYeTak Impoleca
VIMEeHOBakbha HeroBor HacieAHUKA. CrenMpUUHOCT aMePUYKOr CUCTEMA
orJie[ja ce Y HEM3BeCHOCTH Kaja he 10 Tor Kpaja gohu, ¢ 063upom Ha TO Aa
MOMeHaT IpecTaHKa QyHKIIMje IPAKTUYHO 3aBUCH Of, BO/be CAMOT CYAHje UIH
oJ jeqvHe Hen30eXHe XUBOTHe unbenulle (Mapkosuh, 2023: 46).

Op 3emasma y peruvony, YcraB bocHe u XepueroBuHe npezasubha ga
MaH/aT YCTaBHUX CYZAHja TPaje SO HaBpLIEHHUX 70 'OLWHA JXUBOTA, OCHM aKO He
HIOZHECY OCTaBKY MJ/IU He OyJy ca Pa3/ioroM pa3plleHH KOHCEH3YCOM OCTaIUX
cyzuja.3 CTaB Teopuje je fa peliere M0 KojeM ce cyauje 6rpajy Ha Heogpehenu
MaH/JIaTHU IIepHO/i, OJHOCHO [0 HCITyherba yC/IOBa 32 CTAPOCHY IIeH3Hjy", HUje
mo6po, 6ynyhu 1a oBakas HaurH H360pa He MOYKe Ha 33/I10B0O/baBajyhu Haunu
Ja o6e36eny nmpuaaroheHoOCT ycTaBHOT cy/ia KYy/ATYPOJIOIIKUM yC/IOBHMa
3eMJbe, a MopeJ, Tora, JOBOLH U 10 ONACHOCTH IIPEeTBapaba YCTABHOT CyZa y
,CTEPUJIHOT YyBapa MpTBor coBa ycraBa“ (Cumosunh, 2013: 251).

Haxko je nsbop 3a CyAujy yCTaBHOT CyZia BPXYHal KapHjepe jeHOT
npaBHUKA, mpodecop Brazau [leTpoB HaBOAM Ja je Y yCTaBHOj JeMOKPATHjU
Go/be Ta Ha TOM MeCTy cyauja Oyme mpuBpemeno. IIpu Tome, OH TO[
npuBpeMeHourhy nozpasyMeBa Tpajalbe MaHZATA JOBO/BHO AYTO, MOIYT
oHor y Hemaukoj, rae ce cyauja CaBe3Hor ycTaBHOr cyAa Gupa Ha MaHJAT
o[l 12 TOAVHA, Y KOjH, MAKO Ipe/ICTaB/ba U3Yy3€eTaK, MOXXe OGUTH ONpaBAaH
u npuxsatpus ([TeTpos, 2022: 274). CBakako, nyxu MaHzaaTu o6e36ehyjy

13 Clan VI Ustava Bosne i Hercegovine (Aneks IV Opsteg okvirnog sporazuma za mir u
Bosni i Hercegovini i ,Sl. Glasnik BiH”, br. 25/2009 - Amandman I)

14 Co0063MpOoM Ha TO Jja MAaH/JAT yCTAaBHOM CYJUjH TPaje L0 HaBPIIEHUX 70 TOJMHA )XUBOTA,
Tpe6a BOAMTH padyHa Aa 3a CYAHjy He OyAy M3abpaHu KaHIUAATH KOjUMa ce GIMKU
MeH3Mja MJIM CTapOCHA IPaHMIiA 3a IpecTaHaK GpyHKIHje, jep je BepoBaTHO Ja he Te cyauje
O6UTH Mae 3aMHTepecoBaHe Ja CBOjy QYHKIIHjy 00aBIbajy CAaBECHO, PELIOBHO U O TOBOPHO
(MetpoB, 2022: 275).
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KOHTHHYHMPAHH Paj, yCTaBHOT cyza U weroBy Behy kpearusHocT (Hukonuh,
2017: 28).

Kapga je y nutawy manzar Ha ogpeheno Bpeme, moryhHocT moHoBHOT
usbopa npensuha Ha mpumep Permy6nrka XpBaTcKa, y K0jOj MaHAT CYAUjU
YcraBHOT cya Tpaje ocaM rofuHa, Kao u Peny6irka Cp6wuja, y Kojoj ce cyguje
YcraBHOr cyza Oupajy Ha AeBeT rofvHA. 3a PasjuKy of wux, Pemybimka
CeBepHa Maxkegonuja u Peny6iuka CioBeHuja, y KOjUMa MaHJAT YCTaBHUX
cyAuja Tpaje geBeT roguHa, kao u LlpHa ['opa, y Kojoj ay>XrMHa MaHzaTa cyzuje
YcTaBHOT CyAa U3HOCH 12 TOAMHA, He peaBubhajy MoryhHocT moHoBHor uzbopa
Ha Ty pyHnkuujy (Pordevic, 2019: 279).

MoryhHocT noHoBHOr U360pa cMarpa ce Ja HapyllaBa HE3aBUCHOCT
YCTaBHOTI cyZa 300Tr 3aBUCHOCTH CyJHja O, OpraHa Koju Cy uX usabpany,
oZHOCHO MMeHoBanu. To je pa3nor 6pojHUX TOIEMHUKA KOje Ce jaBJbajy OKO
yKugamwa pensbopa, 6yayhu nqa u cama mpaxca npyxa fokase o [0Bohemwy y
MHTambe HeIIPUCTPACHOCTH YCTABHOT CyJja U IOJIUTU3ALMje Cy1ja, Te BUXOBO]
3HATHU]jOj MOBE3aHOCTH €A MOMTUTUYKUM PAaKTOPUMA 3axBabyjyhu Kojuma cy
pouut Ha Ty yHkuujy (Hukonuh, 2017: 28).

3. U360p u cactaB YcraBHor cyga Cpouje

YcraBom Peny6imike Cp6uje 13 2006. rogviHe IPBU NYT Cy AepUHUCAHU
moceGHU YCIOBU'S KOje, TIOpe[, OMILITHX yC/IoBa npeaBul)eHUX 3a paj y CBUM
JPp)XaBHUM OpPraHHMMa, MOpa Jla UCITYyHkaBa cyAuja YcTaBHOT cyga. Tu ycnosu
o0yxBaTajy: HajMamwe 40 TOAVHA XUBOTA, HajMame 15 FTOJUHA UCKYCTBA Y
MPaBHOj CTPYLU U 360D, 0LHOCHO, UMEHOBAabe U3 PeJla UCTAKHYTHUX IIPAaBHUKA
(MeTpos, 2022: 275). 3a pa3nuKy ox YcraBa, 3aKoH 0 YCTaBHOM CyAy Y YL 11,
CT.1HMCTHYe CaMO [,a YCTaBHU CYZ YHHH 15 CYAHja'e, KOju ce OUPajy U UMeHYjy
Ha HauMH NpOMHcaH YcTaBoM.”

15 YIPKOC OCTOjakby YCTaBHOT CY/Aa, Y ycTaBHOM crcTeMy Cp6uje Bullie Of [T0J1a BeKa, HU
y jeanom op mperxoauux ycraBa Cp6uje, omHOCHO Jyrocnasuje (1963, 1974, 1990, 0JHOCHO
1992), HUCY OMJIM IIPOIIMCAHU YCIOBU 3a M3060Dp cypuja Tux cygosa (Kyrnewwnh, 2013: 259).
16 OBaj 6poj cyuja YCTAaHOBJbEH je II0 YI/Iey Ha UTAaIMjaHCKU yCTaBHU cyA. Mako je 6poj
cyauja ca 9 (mo YeraBy M3 1990), mopacTao Ha 15 360r npounpete HagnexHocru Cyza, a
HapOYHMTO 360T OJTyYMBaka O YCTABHOj )XaJIOH, OCTaje CIIOPHO /1a /M je Taj 6poj cyAuja
npesenuk 3a Cpoujy y nopehemwy ca MHOromyiHUjUM gp)kaBaMa Koje UMajy MakbU WU
cmvaH 6poj (Mranuja 15, Hemauxka 16, Ppanuycka u CA/Jl - Bpxosuu cyz, o 9) (Cumosuh,
Opiosuh, 2023: 891).

17 Y11, cT.13aKoHa o YcTaBHOM cyzy, Ca. enactuk PC, 109/2007, 99/2011, 18/2013 — odnyka
YC, 103/2015, 40/2015 — Op. 3aKOH, 10/2023 U 92/2023.

[Ipema Mummewy Benenujancke xomucuje o Hanpry 3akoHa o YcraBHOM cyzy, OBUM
3aKOHOM OU TpebaJsio Mpenr3HHje ypeSUTH MUTakba KOja ce TUYy yCioBa 3a u360p cyAuja
Ycrasuor cyga (Venice Commission, 2007). Mehjytum, Takas crtas je y nomahoj npasHoj
HayL M o6GHjaH apryMeHTALjoM Aa moceOHe ycIoBe 3a 1360p cyAuja Tpeda gedunucaru
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JloK je IpBU yCJIOB y HOIJIely TOAVHA )XUBOTA jacHO ofpeleH, Apyru
YCJIOB KOjH Ce OZHOCHU Ha UCKYCTBO Y IPABHOj CTPYLM e TUMUYHO je ogpehen
¥ HaBOJM Ha TMOCTaB/bathbe MUTAbA IITA C€ CMAaTPa MCKYCTBOM Y MPABHOj
CTPYIH, OHOCHO, KOjé KOHKPETHE T0C/IoBe 0Baj mojaM o6Gyxsara (Bypwuh,
2022: 616). M3 ycTaBHUX ofipei01 jaCHO MPOM3/1a3y Aa y OBe [IOCJ/IOBE CIaza
npodecypa, c 063UpPOM Ha TO Ja cyguja YCTaBHOI CyZa He MOXKe /ia BpLIU
JOPYTy jaBHY Wiu npodecroHanHy GyHKILMjy HUTH II0Cao, N3y3eB podecype
Ha npaBHOM ¢akynTtery y Pemy6nunu Cp6uju, y ckaagy ca 3akoHoM.”® Kako
MPeTXOJHU yCTaB HUje mpeaBulao HUKaKBe n3y3eTKe 0 MHKOMIATHOUTHOCTH
ycTtaBHOCYACKe PpyHKIHMje ca GUI0 KOjOM jaBHOM WU MPOdeCcuoHATHOM
JenarHouhy, MoXke ce cMarpaTy Aa je YcTaB M3 2006. TOgUHE YYUHUO
3Ha4YajaH KBAJIMTATHUBAH MOMaK Ha oBoM nosby® (Cumosuh, 2013: 248-249).
MebhyTum, usyserky xoju je YcraBom gomyiuTeH — npodecypa Ha TPaBHOM
daKynTeTy — MOXXe Ce 3aMEePUTH J,a HUje A0BOJBHO ofpeleH, jep Ha mpaBHUM
dakyaTeTrMa MOCTOje U BaHMPABHU MpeAMeTH WX HAaCTaBHU MpeAMeTH
Koju ce camo (MawHuM) feioM Mory cmarparu npaBHum (Crojanosuh, 2018:
40). Tpehu ycioB mak, kao HempenusHo oapeheH, mpeacTaB/ba NMPaBHU
CTaHZApJ YMja ce KOHKpeTHa cajpXuHa ogpehyje mpuinkom cBakor nsbopa,
OJHOCHO MMEHOBama 3a cyaujy YcraBHor cyga (Cumosuh, 2013: 248). Y
rnorJiefly HempenusHo ogpeheHor ycioBa ,,MCTaKHYTH MPABHUK', jJaB/bajy ce
pasnnyrTa MUlbewa.> OHa ce kpehy on Tora za je oBaj ycioB Tpe6ano

YcTaBOM U 1a KaJ, yCTaBOTBOPAL, HHje HAlllao 3a CXO/HO Ja UX IPeLU3Kpa, TO He 61 Tpebasio
Jla yYMHU HU 3aKoHoAaBal,. [Ipenusuparmy ycioBa HeMa MeCTa y 0OMYHOM 3aKOHY, OCeGHO
aKo ce UMa y BU/y ]a YCTaBOTBOPAll HUje HU HaroBeCTHO, 3 KAMOJIM U3PUYUTO HAJIOXKHO
3aKOHOZABILY /1a IIPeLM3Upa 3Hauee nojeguHux ycaosa (bypuh, 2022, 611-612).

18 Y. 173, cT. 1 YcTaBa Peny6iuke Cpbuje, Ca. enactux PC, 98/2006 u 115/2021.

19 TuMe 1ITO je MpemyLITEHO 3aKOHY Ja IPELU3HO OApeIH ITa 00yxBara ,ipodecypa Ha
IpaBHOM QaKyJITeTy" 3aIpaBo je faTo oBialrherme 3aKOHOABIY Ja CYLITUHCKU Opeau
OJCTyHae 0/ Haue/la MTHKOMIATUOUTHOCTH, OJHOCHO CTBAPHU JOMAlIdj yCTaBHE HOpMe
0 cyKoOy MHTepeca. 3aKOH 0 YCTaBHOM CyAy Mo ,ipodecypoM Ha nmpaBHOM ¢pakyaTery”
cMaTpa o6aB/barbe HacTaBe Ha paKy/ITeTy Y 3Batby PeJOBHOT MJIU BaHPeAHOT mpodecopa,
LITO je caMO AeJIMMUYHO KOHKPEeTH30Bake YyCTaBHe HOPMe. JelaH OBaKaB M3y3eTak,
MmehyTum, Mmopa y cBemy za 6yze ogpehen YeraBom (Crojanosuh, 2018: 40).

20 [IlpemajesHOM TyMademy, UCTaKHYTH IPAaBHUK je BPXYHCKHU IPaBHU CTPY4HaK, OJHOCHO,
0co0a Koja pacrosiaXke HajBULIMM 3HABUMA y TyMadely U IPUMEHH [IPaBa, HAPOYHUTO
HajBUILET IIPAaBHOT aKTa U KOjU Cce M3/ Baja O/, OCTa/IMX NPaBHUKA 10 CTPyYHUM M HAYYHUM
kBanuTeruma. [log TMM ce He MUC/IM Ha KHEroBO M3JBajambe CaMo [0 OCHOBY MCKYCTBa,
roiHa XMBOTA, CTa)ka U (pOPMaHO BUCOKMX KBanudUKaumja (CyAnje HajBUIIMX CYAOBA
y 3eMsbH, Tpodecopu Ha MpaBHUM (aKynaTeTrMa UTA.), Beh 1 110 moce 0Batby KOHKPETHHX
,,BOKa3a“ cBOje ,M3y3eTHOCTHU", IOIYT CTPYYHHUX M HAYYHUX PaZ0OBa KOjU MPeCTaBIbajy
3HauajaH JonpuHoc oapeheHoj obracTu npasa, npecye y BeJIMKUM IIpeJMeTHMa UT],.
[Ipema gpyrom TyMademy, UCTaKHYTH IPAaBHMUK je BUILE OJ, BDXYHCKOT IPaBHOT CTPY4HaKa,
¢ 063UPOM Ha TO ja MOPa [TOCeJ0BATH U3y3€eTHA JIMYHA CBOjCTBA, Oy T BUCOKOT MOPAJIHOT
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YcTaBoM yYMHUTH WTO ofpeheHUjuM 1 mpoBep/LUBUjUM, TTPEKO TOTA Ja je
YcTaBOM MpomnycaHy ycjoB Tpebasio npenusHyje ogpeSuTH 3aKOHOM, J0 TOTa
[la je MpaBHU CTaHAAP/, ,MCTAKHYTH MPAaBHUK" Haj60Ibe pelierbe, jep moce6Ha
CBOjCTBA KOja Cce TpaXke of CyAuje YCTaBHOr CyZa He MOTy GUTH yoOnu4yeHa
MpaBHOM HOpMOM.> Mnak, uspuuame KOMIJIETHOT CyZa O mpeaBruljeHOM
YCJIOBY , ICTAKHYTH IIPAaBHUK", aJIM ¥ O OCTAJTUM YCIOBUMA, 3aXTeBA Y3UMae Y
063Up U APYTHX e/leMeHaTa yCTaBHOMPABHOT MOJI0XKaja CyHje, MOMYT EeroBor
HauyMHa u360pa, MmoryhHOCTU MOHOBHOT M360pa, Te O6poja cyauja yCTaBHOT
cyza (ITetpos, 2013: 45-46).

Kazaje y nutamy HaunH n36opa, YcTaBoM je npegsuheno ga net cyzuja
YcraBHor cyga 6upa Hapogsa ckymiutrHa, BehmHoM riacoBa cBUX HApOgHUX
nocinanuka (Cumosuh, Opnosuh, 2023: 892), ner MmeHyje npeacesHUK
Peny6iuke, a meT omuita cegHuna Bpxosuor cyza. Hapogna CkymuTuHa
6upa net cyzuja YcraBHOT cyja usMelhy mecer kaHauzara Koje mpepioxu
npezncenuuk Peny6ivike, mpesce sHUK Perry6Givike nMeHyje rieT cyAuja YcTaBHOT
cyza usMmelyy fecet kaHAMgaTa Koje npenoxu HapogHa cKynmuTrHa, a omra
cepuuiia BpxoBHOr cyna umeHyje niet cyguja usmel)y fecet KaHAMLATA Koje
Ha 3ajeJHUYKOj ceJHULIY Npeaoxe Bucoku caBet cyacTBa 1 Bucoku caser
Ty)Xunamrtsa. JJakie, y TUTamy je criequdpuyaH CUCTEM TeXe U TPOTUBTENKE,
CXOJHO KOjeM CBe TPU I'PaHe Jp)KaBHE BJIACTH yYeCTBYjy y IOCTYIKY U360pa.
YcTaBHM Cy[, HA Taj HAYMH He LyTyje CBOje TOCTOjabe HUjeLHOM MoCeGHOM
OpraHy, Ia ce rapaHijyje lberoBe He3aBUCHOCTH M CAMOCTaTHOCTH IoBehaBajy
(Bypuh, 2022: 610-611). Maza, ako ce y3me y 063up U IIpaBo Ipejjarama
cyauja, HapogHa cKynuiTviHa U ipefice THUK Pery6vike y4ecTByjy y H36opy
10 cyguja (mBoTpehuncka BehuHa). PervonanHa 3acTynbpeHOCT U MPABO
Ha MOKPAjUHCKY ayTOHOMUjY MCII0/bABAjy Ce y oApendu ma ca CBake Of
npeJIoKeHUX TUCTa KaHUATA jeJaH o1 n3abpaHuX KaHAHULATa MOpa OUTH
ca TepuTopHje ayTOHOMHUX NoKpajuHa>* (Cumosuh, Oprosuh, 2023: 892).

[ToBehamwe 6poja cyauja YcTaBHOT cyja ca ieBeT Ha TeTHAeCT UMaA CBOje
MMO3UTHBHE M HeTaTHBHe cTpaHe. [lo3uTHBHA cTpaHa M onpaB/iarbe OBOT pellena
ycrospaBa ce y norpebu ga Behu 6poj cyamja gonprHece epuracHujeM pasy
Cyna u weroBoj Behoj komneTenTHOCTH. [lOK HeraTuBHa CTpaHa MOApPasyMeBa
nay cay4ajy Beher 6poja cyzuja ycraBHOT cyza, mopes BpXyHCKUX ITPaBHUKA

WHTErpyUTeTa, Qy TOHOMHOCTH MUILJBEHA, XPaGPOCTH, YMEPEHOCTH, KPEATUBHOCTH,
pasBujeHe cBeCTH 0 0AroBopHocTH UTH. ([leTpoB, 2013: 44-45).

21 [lpodecop Cno6oman Opnosuh je ctaBa ga 61, c 063UPOM Ha TO f1a je yC/IOB ,HICTAKHY T
MPaBHUK" OCTAO0 10 Te Mepe HeonpeheH 1 Kao TakaB HeJlOKA3MB, A /1a je UCTH IIPH U360py
cynuje xbydaH (jep YcTaBHU CYZ ca HEJOBOJLHO YIJIEHUM IIPABHULIMMA 0GjeKTUBHO He
MO)KE [1a 3BALITUTH YCTaB), HEOIXOLHO OVJIO yBECTH MEPHJIA Ty TEM KOjiX OH Ce LIEHNO CTEeTeH
HCITYHEeHOCTH OBOT YCJIOBa KO/, CBAKOT KaHAMAATa 3a ycTaBHOT cyaujy (Opnosuh, 2017:103).

22 Y. 172, cT. 4 YcraBa Peny6nuke Cpowuje, Ca. enactuk PC, 98/2006 u 115/2021.
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BUCOKMX MOPAa/IHMX KBaJIMTETA, 3a CyAHje MOry Aa OyAy nsabpaHa M nula
KOja TO CBOjUM J0TaAALIbUM MPOQeCcHOoHATHUM )XUBOTOM HUCY 3aC/TYXKHIIA.
OpHocHO, Mawu O6poj CyZiMja YCTaBHOT Cy/la HATOHU OpPTaHe Koju Bplue n360p Ha
omnpe3HUje nocTynamwe.” M3 oBora cienu fa je IpeTXo4HO UHCTUTYLLMOHATHO
pellemse, Koje je peaBuhasio geBeT cyAuja, 6MIO aieKBaTHHje JAPYLITBEHO-
noautudkom am6ujenty Cp6uje (Cumosuh, 2013: 250).

[Tocnenme, ay He Make 3HAYajHO y HU3Y MMUTara 0 U360py cyauja
YcraBHor cyga Cpbuje, jecTe mUTamwe AY>KHMHA BUXOBOT MaHzaTa. Haunwme,
cyauju YCTaBHOT CyZa MaHZAT Tpaje [ieBeT rof1Ha, U TO je Y OCHOBU 00O
pewetse. Mehytum, Yeras npeasuba ga jenHo nnue Moxxe 6UTH GMPAaHO UK
MMeHOBAHO 3a CyAHjy YcTaBHOr Ccyza HajBulie aBa myTa.> [pyru usbop 6u
MOrao [1a MpejCTaB/ba U CTULAbe CTa/He cyaujcke PyHKIUje, jep Ou ce y
HajBehem 6pojy cyvajeBa, a umajyhu y BUAY CTapOCHY CTPYKTYPY CYAH]ja, 3a
BpeMe Tpajarba APyror MaHAATa CTEK/IH YC/IOBU 3a CTAaPOCHY MeH3ujy (MaHzaT
CyAuju YCTaBHOT CyZa MO)Xe GUTH IIPOAYKEH /10 UCTeKa BPeMeHa Ha Koje je
uzabpan)> (Cumosuh, Opnosuh, 2023: 895). [Topes Tora wto je moryhHoct ga
jemHo nutie Gyzie MOHOBO M3aGPaHO UIKM UMEHOBAHO 3a CYAHjy YCTaBHOT cyAa
CYIIPOTHA CTPOTro NPAaBHOM KapaKTepy pyHKLHje cynHje YCTaBHOT Cya, Koja
HUje ¥ He cMe Ja Oye monuTHYKa GpyHKIIMja, OHA OCTaB/ba IIPOCTOP CYAUjH Ad
006aBsba MPBU MaHAT Ha HAYKMH 3a KOjU Bepyje aa he my 06e36e4uTH HeroBo
OHOBHO zo6ujambe (CTojanoBuh, 2018: 38).

4. 3aKJ/py4aK

Kako ce Ha mouyeTKy HaBeJsIO, YCTaBHH CY/[, je IPeMa CBUM OCTaIUM
YCTaBHUM OpraHMMa CaMOCTa/ITHa M He3aBHMCHA Jp)KaBHAa MHCTUTYLHja.
JegHa on HajBAXXHUjUX TapaHIlMja HeroBe He3aBHCHOCTHU jecTe HaduH
n360pa werosux 4iaHosa. [lopexn ogpeheHnx rogmHa )XUBOTA U aI€KBATHOT
npo¢eCcHoHaTHOTr UCKYCTBA, MOCTKOMYHHMCTHYKA YCTAaBHOCT IIOKa3aJa je Ja ce
3aXTeBajy U U3BeCcHe HeosipeleHe 1 TelKo MpoBep/brBe KBaTUPUKAIIMje, KAo
LITO je ,, ICTAKHYTU MTPaBHUK". 360T 0cOOMHA KOje MpeACTaB/bajy HEPACKUIUBU
Jleo IMYHOCTH, He MOXKe ce O4YeKHBaTH /a he ycTaBHa HopMa Koja mpegBuba
OBAaKaB YCJIOB MKaJa GUTHU LOBO/BHO mpenu3Ha. CBaKaKo Ja mpenusuparme
OBOT yCJIOBa He OM caMo 1o ceGX MOTJIO Zla MOTITYHUje 06e30e11 He3aBUCaH U

23 ,,MsrpaleHa cBecT o 3Havajy MHUCH]je Y jeTHOM [J€MOKPATCKOM JIPYIITBY KOje TeXH
OCTBapelby BIalaBHHE IPaBa O4YeKyje ce of HaJIe)KHUX OpraHa 3a ciipoBohere n360pHIX
IpoleAypa jefiJHaKO Kao U Of, CBUX APYTUX HA KOje ce OfiTyKe YCTaBHUX CYAOBa ofHOCe"
(Byuwuh, 2012: 145).

24 Yi.172, cT. 6 YcraBa Peny6nuke Cp6uje, Ca. enacHuk PC, 98/2006 u 115/2021.

25 Y. 14 3akoHa o YcraBHoM cypny, Ca. enacHuk PC, 109/2007, 99/2011, 18/2013 — odayka
YC, 103/2015, 40/2015 — Op. 3aKOH, 10/2023 U 92/2023.
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CaMOCTaJIaH YCTAaBHU CyJ, ¥ HE3aBUCHOCT U CAMOCTA/IHOCT HerOBUX YJIAHOBA,
YKOTHKO OHO He Oyze mpaheHo mpoMeHama U y morjiesy JPyryx ejleMeHara
yCTaBHOIPaBHOT NOJIOXaja cyAa U cyauja. Takohe, ocum nomenyTux, nojesune
3emJbe npeaBuhajy u oapeheHe eTHUYKe WK TepUTOpPHjaTHE KBanupUKaLHje,
KOje IOIaTHO ,,TIOMaXKy" y Cy>KaBary U300pa CcyAuja yCTaBHOT CyJa.

YnopezsHa aHaniu3a yKa3yje fa ce MOTy pa3/IMKOBAaTU TPHU OCHOBHA
HayMHa n3bopa cyAuja yCTaBHOT CYZa, a 1a je Haj60/bu MOTYhU HAaYMH OHAj Y
KOjeM y4eCTBYjy CBe TpH I'paHe Ap>KaBHe BracTu. Mmak, He moxke ce pehu fa
je oBaj MoJen n36opa HajcaBpLIeHUjH, C 063UPOM Ha TO A M3 OBAaKBOT HAYMHA
1360pa MpoM3/1a3y OMACHOCT Aa CBAKHU O/ OPraHa KOjH Cy OBJalrheHu a Bpiue
1360p MOXKe TOM MPUINKOM M3abpartu ,,cBoje cyauje’, koje he morom y cBom
pazly MOpaTH /ia MOKAXY /I0jaTHOCT TeTy Koje UX je Gupao.

Mangar cyiuja ycTaBHOT cyJa OOMYHO Tpaje AeBeT rofiMHa, Ma/ia IOCToje
Y M3y3el U OJ, OBAKBOT pelllera, Ma YaK U C/y4ajeBU AOXXHBOTHOT Tpajama
MaHgara. [Toce6Ha naxkmwa ce nocsehyje npeasubhamwy MoryhHocTi noHoBHOT
1360pa, 0HOCHO OGHOB/BUBOT MAH/IATa, YC/IEZ KOjer Ce MOJKe J0BECTH Y TUTAe
He3aBHUCHOCT U HENPUCTPACHOCT YCTAaBHOI CyAa, IOJIMTU3ALHja CyLHja, Te
IUX0BA 3HATHHjA MTOBE3AaHOCT Ca MOJUTHYKUM (paKTOpHUMa 3axBaspyjyhu
KOjUMa Cy JOLIY Ha QYHKLH]Y.

Ila 6v ipotiec n36opa 6MO pe3y/ITaT MU PET MOTUTHYKOT U IPYIITBEHOT
KOHCEH3Yca, aJI1 U /1a O ce 04yBao JIETUTHUMUTET YCTAaBHOT CyZa, Kao JoOpo
pelere Morio 6u ce uctahu goHowewe oAIyKe 0 CTpaHe OpraHa Kojy BplLie
n360p kBanupuKoBaHOM BehrHOM racoBa. Y nu/py TpaHCIIApeHTHOCTHU
MOCTYIIKA M pelllaBamky HejacHoha Koje ce MOTY jaBUTH TIPUTUKOM M360pa
CyZHja YCTaBHOT CyJa, BaXXHO je IMOCTOjatbe HE CaMO YyCTaBHUX Beh u
MIPenU3HHUjUX 3aKOHCKUX pellekha OBOT MUTamka. A OHO IITO je HajBaXXHU]je
jecTe ma ce He cMe U3ryOMTH U3 BUJA [a je KOHTEKCT Y KojeM Tpeba BpIIUTH
n360p U UMEHOBabe, Kao U caM U /b N360pa, 06e36ehuBame camocTaTHOCTH
M He3aBHCHOCTH YCTaBHOI CyJa U OCHUTypaBame JAe/IOTBOPHE 3alUTHTe
YCTaBHOCTH, 3aKOHUTOCTH U JbYJCKUX U MABUHCKHUX MpaBa U ci1o6oza. Y
Te CBPXE je NMPeKo MoTpeOHA MOJTUTUYKA KY/ITYpa Koja MOApa3yMeBa CBECT
O TOMe /ia je YCTaBHU CYA MOC/IeAbH 3aLITUTHUK AeMOKPATCKOT MOpeTKa U
JbYACKUX U MABUHCKUX IIPaBa U ¢JI000/1a U 1a je HheroBo M0CTOjalbe Y HHTepecy
CBUX. 3aTO je HAUMH N360pa CyAHja YCTABHOT CyZAa aZileKBaTaH, OHOCHO TaKaB
Ja obe3behyje ycioBe 3a KOHCTUTYHCAabE jeJHOT PeIAaTUBHO HE3aBUCHOT
YCTaBHOT CyJ,d, CAMO OH/Ia KaJja je KOMIIaKTaH yCTaBHO] KY/ITYPH Koja MOCTOjU
y jenHoj npxasu. [TocTojatbe popmanHo ypaBHOTeK€HOT HAYMHa U360pa HUje
JOBOJbHA rapaHIiyja ClipeyaBatba CyBUIIHE MOJTUTH3aLHje YCTaBHOT CyZa aKo
je CBeCT 0 MOLITOBAkY YCTaBa HEPAa3BUjeHa, KAo LIITO HU TEOPHjCKHU ,, JIOIIHjH
HauyuH n360pa HHje mpernpeka 3a 06e36ehuBarmbe MOMUTUYKYU HE3aBUCHOT
YCTaBHOT CyZ,a aKO IIOCTOjU pe/IaTUBHO BUCOK CTeIleH yCTaBHe KY/IType.
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ELECTION OF CONSTITUTIONAL COURT JUDGES AS A
GUARANTEE OF CONSTITUTIONAL COURT INDEPEDENCE

Summary

In a system of government based on the principle of separation and ba-
lance of powers, the constitutional court is considered to be an autonomous and
independent constitutional authority. The independence of the constitutional
court also implies the independence of its members from all other power hol-
ders and from the state bodies that participated in their election. The election
of constitutional court judges is one of the most important guarantees of the
constitututional court independence. Their election is also a guarantee of its
legitimacy, preservation of its function as a politically neutral authority, and
selection of persons with appropriate professional and personal qualities. The
paper analyzes the legal requirements that judges must meet in order to qualify
for this important judicial position, different election models, and the length of
judicial mandates. After providing an overview of the comparative law solutions
on this matter, the author focuses on the rules provided in the Constitution of
the Republic of Serbia (2006). The aim of the research is to analyze the existing
constitutional and legal provisions of other countries and compare them with the
provisions in Serbia in order to address the following question: what is the key to
the survival of this institution as an independent, impartial, politically neutral
and professional authority?

Keywords: constitutional judiciary, election, independence, Constitutional
Court of the Republic of Serbia.
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YIIYTCTBO AYTOPUMA

Onuire HamoMeHe

Pyxomnmc pana xommjyTepckn odpanutn kopuirhemem nporpama Word, y
tdoury Times New Roman hupuiauua (Serbian-Cyrillic), (ocum
OpHMTHHAIHHUX JIATHHIYHNAX HABOJIA), BeJIn4uHa onTa 12 pt, pazmak
mmehy penosa 1,5. dopmar crpanuie Tpeda na Oyne A4.

Oo6um pana

Jenau ayropcku Tabak - paji He Tpeba sia uma Buie o1 40.000 kapakrepa,
oHOoCcHO 6.000 KapakTepa Kaja ce pajau 0 IpuKa3uMa, ykibyuyjyhn pa3make.

Je3uk u nucmo

Je3urm Ha KOjuMa ce MOTy 00jaB/bUBATH PAJOBH Cy CPIICKH, CHIJIECKH,
pycKH, GpaHIyCKH B HEMaYKH.

HacuoB pana

HacuioB paja xyuatu BenmauaoM ¢oura 14 pt, bold, Times New Roman
Haci1oB pajja IPHIIOKUTH M Ha CHITIECKOM j€3UKY.

AyTtop(u)

He ynocuTn nme(Ha) ayTopa y TEKCT paja 1a 61 ce 06e30e/1i1a aHOHUMHOCT
perensupama. [Togamm o ayropy(uma) 6uhe TOCTYITHHI pelaKiiyj i IPEeKo
ACHCTEHT Iporpama.

IMoxanu o NpojexkTy HiIu
nporpamy*

Ha nuy npBe crpanuie Tekcta, Tpeda HaBecTd y GycHOTH cienelie:
Ha3us u 6poj npojexra, Ha3uB MPOrpama, Ha3HB HHCTHTYIIH]€ Koja
(uHaHCHpa pojakat.

Moaanu o ycmenom

AKo je paj1 610 M3JI0)KeH Ha HAyTHOM CKYITy Y BHIY YCMEHOT CaoIIITeha

caonuTemy pa}.‘[a* O UCTUM WUJTA CIIMYHUM Ha3MBOM, IOJATaAK O TOME Tpeﬁa HaBCCTH Y OKBHUPY
noceGHe HAIIOMEHe Ha JIHY MpBe cTpate TekcTa (GycHoTa).

Ancrpakr Ancrpaxt caapxu 100-250 peun.

KibyuHne peun He Bumre o1 10 KJby4HHX pedr Ha CPIICKOM U eHryieckoM je3uky (Key

words).

HanomeHa 0 aHOHUMHOCTH

V TekcTy ce He CMejy KOPUCTHTH H3pasH KOju yiyhyjy win oTkpuBajy
UJIGHTUTET ayTopa (HIIp. ,,0 TOME BUJIETH y HAIIEM pajy..." HIH ,,...MOj paj
O/ HA3UBOM ...~ ¥ clIMuHO). HeomnxoaHo je u3bpucaTu u3 camor J0KyMeHTa
6uI10 Kojy TepcoHanty nHdopMarujy/ume Koje ymyhyje Ha ayropa. Mory ce
HPUIIOKUTH JOKYMEHTH Y YHjEM OIHCY Kao U TEKCTy HeMa IEPCOHATHIX
uHpOpManHja.

CTpyKTypa Tekera

1. VBox
2. Tloanacios 1
2.1. Tlognacnos 2
2.1.1.  Tloanacnos3
3. Tloanacnos2
4. 3akspydak
Haciosu u nognaciosu nuury ce pourom 12 pt, bold.

Jlureparypa (References)

IMue ce HAKOH TEKCTa, Kao rnocedHa cexuuja. IlopehaTu ce jenunuie
a30y4HMM PEIOM 10 IPE3HMEHY ayTopa, a KOJl HCTOT ayTopa, 110 FOAUHU
u3aBama (01 HajHOBHjE 10 HajcTapuje). MonuMo ayTope 1a HCKIby4de
koMaHy numbering, 1j. 6e3 6pojesa ucnpen. ([Tornenaru Tadeiy Ha Kpajy
YIyTCTBA).

Pe3ume (Summary)

[Mumre ce Ha kpajy Texcrta nocie Jlureparype, ayxune g0 2 000 kapakrepa
(yxspyuyjyhu pazmake), Ha CpPIICKOM U €HITIECKOM jE3HKY.

Tabeure, rpapukonH, ciuke

Ta6eune ypanuru y Wordu niun Excelu.
Dororpaduje, rpagUKOHE WM CIIMKE JOCTABUTH y popmary jpg.

AyTopcka npasa

AyTop¥ pajioBa IOTIHUCY]y CarJacHOCT 3a IIPEHOC ayTOPCKUX IIPaBa.
U3jaBy npeyseru gBiE,

JlocTaBa pajoBa

PajoBu ce mpenajy IyTeM OHJIAjH CHCTEMa 3a CJCKTPOHCKO ypehuBarbe
ACUCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index

MMPUJIMKOM ITPEJAJE PYKOITMCA ITOTPEBHO JE JA AYTOPU
TIOITYHE CBE IIOJATKE O CEBU Y PYBPULIN "METATIOJALIA"
(AOWIMJALIMJA, 3BAILE, CTATYC, UHCTUTYLIMJA, TPAL,
JIPX)KABA), KAO U KIbYYHE PEUU 3A PYKOITUC.

* OBH OJAIK YHOCE CE CaMO Y CJIy4ajy Aa paj HCIyH-aBa HaBeJeHe yCI0Be (MPojeKaT HiIH CaoNIITerne)
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YIIYTCTBO 3A HUTUPAILE IMTEPATYPE

Hapoheme nuraTa Tpeba ypaautu Y TEKCTY, Kao IITO je HaBeJACHO y ymyTcTBy. Py HOTE KOPHCTHTU
€aMo KaJla je HeOIXOJHO HPYKUTH JOJATHO 00jalllibere M MPONPATHH KOMEHTAp, Ka0 M y ClIyd4ajy IO3UBamba
Ha HOPMATHBHH aKT, CIIy)KOeHa IaCHiIa M OJUTyKe Cy/10Ba.

LMTaTi ¥ NO3MBH HA JIUTEPATYPY Y TEKCTY M JucTa Gudianorpadgckux jeMHUIA HA KPajy TeKcTa
Mopajy ce y MOTHYHOCTH caraTi. CBaky LUTAT U3 TEKCTA U MO3MB HA JIUTEpaTypy Mopa Ja ce Halje Ha JMcTH
O6ubnuorpackuxX jeAMHHIA, OJHOCHO, cBaka Ombnuorpadcka jeIMHHIIA HAaBEACHA y JIMTEpaTypH Mopa jga ce
Hale y Texcry. [To3uB Ha Gubrorpadycke jeIMHHULIE HABOIHU CE Y OPUTHHAIHOM ITHCMY, Oe3 rpeBolerma.

Bpcra paja Pedepenne— aureparypa IluTupame y TEKCTY
Kwmura, Kemsen, X. (2010). Onwma meopuja npasa u (Kemnzen, 2010: 56)
1 aytop oparcase. beorpa: IIpaBuu daxynrer
YHusepsuretay beorpany.
Kibura, Dimitrijevi¢,V. Popovi¢,D. Papié,T. :
Bume ayropa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava. Hapenno nuTupaiee y TEKCTY:
(Dimitrijevi¢ et al. 2007: 200)
KonexkTiusHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax mm geo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
KEbHTE K0ja nemackog Bundestaga. U Pavlovi¢,V. i
nMa Orlovi¢,S. (Prir.). Dileme i izazovi

upupeljusaua parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.

Unanak y Mapxkosuh, P. (2006). Ycras Pemy6anke (Mapxkosuh, 2006: 36)
4acoImucy Cp6uje u3 2006 — KpUTHIKK TIOTIIEN. AHAU

Ipasnoe paxynmemay beoepady. 2(LIV).

5-46
Enmuxnonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.

Wucturyuuja Permy6muky 3aBoJ 38 CTaTHCTHKY. (2011). (Pemy6uku 3aBojt 3a cTaTHCTHKY, 2011)
Kao ayTop Meceunu cmamucmuuxu bunmen. bp. 11.
Tporcu 3aKOH 0 OCHOBaMa CHCTEMa BaCIUTaba U :
obpazoBama. Cyorcoenu enacuux PC. bp. 62. Yu1. 12. 3akoHa 0 OCHOBaMa CHCTEMA
2004. BacIUTama n 00pa3oBama, C1i. 21acHuUK
PC, 62/04
Cyncke omyke | Case T-344/99 Arne Mathisen AS v ®yc HOTA:
Council [2002] ECR 11-2905 wu Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] unu
Opnyxka Ycrasror cyna 1Y-197/2002. Onyka Verassor cyna [Y-197/2002

Cnyorcoenu enacnux PC. Bp. 57.2003.

EnextpoHcKH Wallace,A.R. (2001). The Malay archipelago

HU3BOpHU (vol. 1). [Electronic version]. ITpey3ero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 unu DycHota:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
TIpeysero 24.5.2007. of Serbia. TIpeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi koris¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latiniénih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljuc¢ujuc¢i razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.
Autor (i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost

recenziranja. Podaci o autoru(ima) bi¢e dostupni redakciji preko Asistent
programa.

Podaci o projektu ili
programu®

Na dnu prve stranice teksta, treba navesti u fusnoti sledece:
Naziv i broj projekta, naziv programa, naziv institucije koja finansira
projakat.

Podaci o usmenom saopStenju
rada*

Ako je rad bio izloZen na nau¢nom skupu u vidu usmenog saopstenja pod
istim ili sliénim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne redi

Ne vise od 10 kljuénih rec¢i na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u na§em radu...“ ili ,,...moj rad pod nazivom ... i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

Pise se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbuénim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

Pise se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
Izjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACIJA,
ZVANjE, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAOI KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopsStenje)

—p
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi u_tekstu, kao $to je navedeno u uputstvu. Fus note koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slu¢aju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu
Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)
1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu
Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :
Vise autora Petrovi¢, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava Naredneo citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)
Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)
autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovi¢ i
ima S.Orlovié (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(L1V). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i Fusnota:

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
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