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HAYYHA ITIOJIMTHUKA YACOIINCA
36opuuk pagosa [Ipasuor ¢pakynrera y Humry

360pHuK pasoBa [IlpaBHor akyateray Huiy je HayyHU 4acONuUC KOjU 0Baj
daky/nTeT y KOHTUHYUTETY 06jaBJbyje 01 1962. roguHe. O CBOT OCHHBaWa 0
JlaHac, YaCcOIUC je U3rpaivuo NPeno3HaT/bUB HAYYHU U JPYLUTBEHU UJEHTUTET
Y KaTeropucaH je Kao ,BpXYHCKH 4aCONHMC HallMOHAJIHOT 3Havyaja“ (M51). Kao
je/lHa 0/ Haj3HAYAjHUjUX NMPABHUX MEPUOJAUYHUX NyOIHKaLKja y Penyoiniu
Cp6uju, 360pHUK pajgoBa [IpaBHor ¢akysaTeTa y Hullly umMa Ba)kHY yJOry y
pa3Bojy npaBHe HayKe U KYJType, apupMallUju akaJeMcKe 3ajeJHULe U
NOACTUIIaky KPUTUYKOT IPOMUILL/bAakha O IPAaBHUM UHCTUTYTHMA U HhUXOBOM
no6oJsbliamy. Haconuc npeacTaB/ba Be3y u3Mehy yHUBEpP3UTETCKOT OKPYKea,
IpaBHe MpaKce U MHUpPe jaBHOCTH, JoNpuHOocehr U3rpajibu MpaBHe pKaBe,
jayamy AeMOKpaTCKUX BPeJHOCTH U IPOMOLIMjU KYJIType JbY[CKUX IpaBa.

Yacomnuc npunazia Hay4YHOM I0J/bY APYIITBEHO-XYMaHUCTUYKHUX HAyKa,
a TeMaTCKH je nocseheH npeBacxoAHO NpaBy, Tj. caefAehuM yKUM NpaBHUM
06J1acTUMa: IPaBHO-TEOPHjCKOj, jaBHONIPABHOj, KpUBUYHOIPABHOj, rpahaHCKO-
[IPaBHOj, TPrOBUHCKOIIPABHOj, IPAaBHO-eKOHOMCKOj, IPAaBHO-UCTOPUjCKO] U
MehyHapoZHONpaBHOj. Y 4aconucy ce NpocTop Jaje U CPOJHUM AUCHUIJIMHAMA
Kao IITO Cy MOJUTUKOJIOTHja, EKOHOMH]a, UCTOpHja, puo3oduja mpaBa u
COLMOJIOTHja ITpaBa.

360pHukK pagoBa [IpaBHor pakysTeray Humy Heryje ny6JMKOBathe OPUTH-
HaJIHUX U NperjieJHUX HayYHUX 4JaHaKa BUCOKOT KBaJIUTETAa, TEOPUjCKOT
Y eMIIMPHjCKOT KapaKTepa, KOju JONPUHOCE HANPETKY NpaBHe HayKe, Kao U
MoJIEMHKA, IPUKa3a KIbUTra U HayYHUX KoHbepeHnHja. Yaconuc nojpkaBa
UHTEePAUCIUIIJIMHAPHU U KOMIAPAaTUBHU MPUCTYIH, KPUTHUKE OCBPTE HA
aKTyeJIHA U 3HAYajHA IPaBHA U JPYLUITBEHA MUTAKka, KAa0 U YJIaHKe KOjUu Cy
pe3y/iTaT HallMOHAJHUX U MehyHapoJHUX UCTpaXkuBaka. Takohe, yaconuc
NpUXBaTa METO/[0JIOUIKY PA3HOJUKOCT — 0/] IOTMaTCKO-paBHEe U HOPMaTHUBHE
aHaJiu3e, NIPEeKO UCTOPHjCKUX U KOMIAPAaTUBHUX CTY/AHja, 0 EMIIHUPHjCKUX
HCTpaXKMUBambha.

Je3unu Ha KojuMa ce MOT'y 06jaB/bUBATH HAYYHU YJIAHLM CY CPIICKH, EHTJIECKH,
pyckH, GpaHIyCKH U HEMAUYKH, YUMe Ce MOJICTUYe UHTepHAI[MOHATH3all1ja
Yyacomnuca U OTBOPEHOCT MpeMa V106aJHOj aKaleMCKoj 3ajegHUL M. Yacomuc
M3J1a3d TPU IyTa FOAMIIbE, a IOBPEMEHO Ce U3/ajy U TeMaTCKu 6pojeBHU
nocseheHn 6GMUTHUM NMPaBHUM U APyUITBEHUM NUTambuMa. [loce6Ha py6prka
HaMemEeHa je paJjloBUMa CTyAeHaTa JOKTOPCKUX aKaZleMCKUX cTyAuja. Ha Taj
Ha4MH YacoNuC Npyxa NoAPLIKY MJIaJUM UCTPaKMBadyuMa.

YaaHUM y 4acomucy MoAJIeXy JBOCTPYKOj aHOHUMHO]j pelieH3uju. OueHe

HN3HECEeHEe Yy HAyYHHUM YJIaHOHUMa O6jaBJBEHI/lM y 4acConucy JIM9YHHU Cy CTABOBU
BbHUXOBUX ayTOpa U HE 1/13pa>KaBajy CTaBOBe pe,aaKque N n3aBa4da 4acCoIlrca.
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The Collection of Papers of the Law Faculty in Nis is a scientific journal
which has been continuously published since 1962. Since its establishment, the
journal has built a recognizable scientific and social identity and is categorized
as a “top journal of national importance” (Ms1). As one of the most important
legal periodicals in the Republic of Serbia, the journal plays an important role
in the development of legal science and culture, affirmation of the academic
community, and promotion of critical thinking on legal institutes and their
advancement. The journal is a link between the university environment, legal
practice and the wider public. Thus, it contributes to the development of a state
governed by the rule of law, strengthening democratic values, and promotion
of human rights’ culture.

The journal falls into the scientific field of social sciences and humanities.
It primarily covers topics from different areas of law: legal theory, public law,
criminal law, civil law, commercial law, law and economics, legal history, and
international law. Yet, it also publishes articles from related scientific disci-
plines, such as: political science, economics, history, philosophy of law, and
sociology of law.

The journal fosters the publication of high-quality original and review scien-
tific articles, based on theoretical and empirical research, which contribute to
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reviews and scientific conference reports. The journal promotes interdiscipli-
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Russian, French and German. It contributes to the internationalization of the
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important legal and social matters. A special section is dedicated to high-qua-
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The opinions presented in the published scientific articles reflect the personal
views of their authors and do not embody the views of the journal editorial
board and publisher.
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YBogHa peu

[NomrroBanM YU TaolH,

[Ipexn BaMa ce Hasa3u HOBU Opoj yacomuca 360pHUK pasoBa [IpaBHOr
dakynreray Huury (6p. 106/2025). CarsacHO KOHLIEMTYaTHOM OKBHPY 4aCOIMHCA
HACTaB/baMO TPALMLHjy 00jaB/bMBalba HAYUHHUX YIaHAKA M3 Pa3TUYUTUX
06/1acTH TIpaBa Ha CPIICKOM je3WKY U Ha jeTHOM Of CTPAHUX CBETCKUX je3UKa.
Hexwu pazoBu 06jaB/beHH y OBOM GPOjy U3/I0KEHH Ccy Ha Mel)yHapoHOj HayYHOj
koHdepeHHju ,[IpaBo U ApywITBeHN KOHPIUKTH, ofpKaHOj Ha [IpaBHOM
daxynrery YuuBepsutera y Huy, anpuia oBe rogrne. Hawr yaconuc octaje
OTBOpeH 3a 00jaB/bHBalbe KBAJIUTETHUX HAYYHUX PafiOBa CTYJ€HATA JOKTOPCKHUX
aKaJeMCKUX CTyAuja.

Y Huy, seuembap 2025.

I'naBHU 1 OATOBOPHU YpeaHUK

[Tpod. np Mapuna Jumutpujesrh
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Editor’s Introductory Note

Dear Readers,

We are pleased to present a new issue of the scientific journal Collection
of Papers of the Law Faculty in Ni§ (No. 106/2025). In line with the conceptual
framework of the journal, we continue the tradition of publishing scientific ar-
ticles from various fields of law in Serbian and a foreign language. Some papers
published in this issue were presented at the International Scientific Confer-
ence “Law and Social Conflicts”, held at the Faculty of Law, University of Nis,
in April 2025. Our journal remains open to publishing high-quality scientific
papers submitted by doctoral students.

Nis, December 2025

Editor-in-Chief

Prof. Marina Dimitrijevi¢, LL.D.
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Rodna Zivkovska, LL.D.’
Tea Lalevska, LL.D.

JUSTIFICATION OF THE RIGHT TO
BUILD ON AGRICULTURAL LAND™

DOI: 10.5937/zrpfno-62292

UDK: 347.242:[332.334.2:69
UDK: 347.256:349.442

[TPETTIEAHU HAYYHU PA/]

[Tpumiben: 20.10.2025.
Hcnpap/ben: 07.12.2025.

[Mpuxsahen: 10.12.2025.

Abstract: Agricultural land, as defined in comparative law, the Macedo-
nian Ownership and Other Real Rights Act, and the subject-specific laws
on agricultural land, is considered a thing of public interest and should
be used for agricultural purposes. The Macedonian Agricultural Land Act
promotes its rational use, with the primary aim of producing agricultural
products. Regarding this aim, the Agricultural Land Act allows the con-
struction of facilities on that land, which should enable the cultivation of
agricultural products and benefit from it. The Macedonian legal system
has expanded the list of types of facilities that may be built on that land.
In practice, this expansion has led to extensive construction on that land.
As a result, nowadays, the agricultural land is used much more for tour-
ism and sports than for increasing the yield of agricultural production. In
addition, these legal norms have contributed to the increase in the import
of agricultural products from abroad, thus creating disadvantages for
domestic production. Therefore, in this paper, we will address the issue of

" Full Professor, Faculty of Law Iustinianus Primus, Ss. Cyril and Methodius University, Skopje,
e-mail: r.zivkovska@pf.ukim.edu.mk, ORCID ID: 0000-0002-8560-9821

" Assistant Professor, Faculty of Law Iustinianus Primus, Ss. Cyril and Methodius University,
Skopje, e-mail: t.lalevska@pf.ukim.edu.mk; ORCID ID: 0009-0000-8899-0958

" This paper was presented at the International Scientific Conference “Law and Social
Conflict” held at the Faculty of Law, University of Ni$, in April 2025.
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how the Macedonian legal system can resolve this social conflict through
new legal norms.

Key words: law, agricultural land, construction, public interest.

1. Introduction

To emphasize the social significance of land ownership, the German legal
scholar Otto Gierke once rightly stated: ,,It is meaningless to appropriate a piece
of land from our planet in the same way as an umbrella or a wallet.”(Gierke, 1889:
16). This standpoint about the significance of the right of ownership on the
land becomes an integral part of the legal theory that accepts that the exercise
of the right of ownership on the land, as a thing of public interest, should not
be exercised only in the individual interest, but also as a right that will assign
functions to the holder of the right of ownership in society (Koncrantunosuh,
1982:289). It implies that the function of the holder of the right of ownership on
land, and more specifically of the agricultural land, is to manage and rationally
cultivate the agricultural land to meet the food needs of the population (Zhiv-
kovska, 1996: 12). Considering the role of the holders of the right of ownership
on agricultural land in enacting its social function, comparative legal systems
define this land as land used for agricultural production.’

The proclamation of agricultural land as a good (thing) of public inte-
rest used for agricultural production in Macedonia dates back to the Usage of
Agricultural Land Act of 1959.> According to Article 1 of this Act, agricultu-
ral land is a good of public social interest. In Article 2, the legislator clearly
emphasized that agricultural land, as a rule, should be used for agricultural
purposes, while Article 2 § 2 regulated the use of that land for non-agricultural
purposes, but only in instances determined by the law.? To protect agricultural
land, the legislator has prescribed some duties for users of agricultural land
in social ownership and agricultural land in private ownership. Thus, the user
of agricultural land in social ownership is obliged to cultivate that land in the
manner customary for the area where it is located.* Users of agricultural land
in private ownership are obliged to cultivate that land according to the basic
plan for the usage of the agricultural land.> Additionally, the provisions of this

1 Article1, Agricultural Land Act, Official Gazette of the Republic of Serbia, 62/06; Article 2,
Agricultural Land Act, Official Gazette of the Republic of Croatia, 20/18; Article 1, Agricultural
Land Act, Official Gazette of the Republic of Montenegro, 15/92.

2 Article 1, Usage of Agricultural Land Act, Official Gazette of the FPR Yugoslavia, 43/59.
3 Article 2, Usage of Agricultural Land Act.

4 Article 23, Usage of Agricultural Land Act.

5 Article 17, Usage of Agricultural Land Act.
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Act also established a special measure for placing agricultural land under so-
called “compulsory administration” as a result of the user’s failure to cultivate
the agricultural land in a manner customary for the location where it is situated,
presuming that there was no force majeure or another justified reason preven-
ting it.° In addition to the manner of usage of agricultural land, the legislator
has prescribed measures to protect agricultural land from erosion and floods,
with an aim to prepare the land for modern agricultural production.” The
types of measures for protecting agricultural land prescribed by the legislator
are: construction-technical, agrotechnical, and administrative measures.® In
this regard, the legislator considered “facilities and long-term plantations” as
things that can protect agricultural land from erosion and floods, and mandates
that they should be built in such a way that they form a single protection and
economic-technical unit of the erosion area, i.e., an anti-erosion system.® This
provision shows that, in order to achieve the protection of agricultural land,
the legislator allowed the construction of “facilities” that serve exclusively to
protect the land from erosion and floods.

An identical definition on agricultural land, as well as identical excepti-
ons concerning when it can be used for non-agricultural purposes, were also
prescribed in the provisions of the Basic Usage of Agricultural Land Act of
1965."° This Act also contains identical provisions regarding the placement of
agricultural land under “compulsory administration”, the protection of agri-
cultural land from erosion, and the regulation of floods."

The Macedonian Usage of Agricultural Land Act of 1976 defined agricul-
tural land as a good of public interest, which is most beneficial to be used for
agricultural production'>. This Act also outlined the exceptions under which a
non-agricultural use of agricultural land is permitted. Exceptions on the use
of agricultural land for non-agricultural purposes were made when the matter
was regulated by: 1) a zoning or urban plan; 2) by a decision of the municipal
assembly; and 3) in other cases prescribed by the law.'+

6 Articles 24,25,26,27,28,29,30, Usage of Agricultural Land Act.
7 Article 69, Usage of Agricultural Land Act.
8 Article 71, Usage of Agricultural Land Act.
9 Article 72, Usage of Agricultural Land Act.

10 Articles 34, 35, Basic Usage of Agricultural Land Act, Official Gazette of the SFR
Yugoslavia, 25/65.

1 Articles 17, 73, Basic Usage of Agricultural Land Act.

12 Article 1, Usage of Agricultural Land Act, Official Gazette of the SR Macedonia, 40/76.
13 Article 2, Usage of Agricultural Land Act.

14 Article 17, Usage of Agricultural Land Act.
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Article 2 of the Temporary Prohibition of the Use of Agricultural Land Act
for non-agricultural purposes of 1983 prescribed that agricultural land may not
be used for purposes other than the production of agricultural cultures.’> The
exceptions to the prohibition on using agricultural land for non-agricultural
purposes were regulated in Article 2 § 3 of this Act, which prescribed that it
may be used for the construction of facilities, performance of other construction
works of public interest for the Republic, and construction of other facilities and
performance of other construction works upon the consent of a state authority.
From the exceptions prescribed in the Act, it is evident that Macedonian law
still allowed the “construction”, i.e., the “performance of construction works”
on agricultural land for the State’s social needs, but in exhaustively listed cases.

A novelty of the Macedonian Use and Protection of Agricultural Land Act
0f1986'° was the introduction of the duty of the owner to protect the agricultu-
ral land while exercising the right of ownership, considering that agricultural
land was declared as a good of public interest. This atypical duty undoubtedly
needed to be regulated, considering the nature of agricultural land and the fact
that it was used for satisfying broader social interests (preservation of agri-
cultural land, prohibition of erosion, fire, floods, etc.). Due to the significance
of the protection as an intricate part of exercising the right of ownership on
agricultural land, it was incorporated in the name of the Act. In that regard, the
Act prescribed a provision outlining the consequences that owners and users
should bear if they fail to cultivate the agricultural land. Hence, if agricultural
land remained uncultivated for unjustified reasons, the owners of that land
were obliged to pay an increased tax. On the other hand, users of agricultural
land in social ownership were required to pay compensation as determined by a
special law.” To protect the nature and fertility of agricultural land, the legislator
regulated a prohibition on the use of agricultural land of T to IV cadastral class
for non-agricultural purposes, except when provided for in the zoning or urban
plan.® However, the legislator allowed the construction of vacation homes but
only on agricultural land of VI to VIII cadastral class and in areas designated
by the zoning or urban plan.” In order to achieve certain social goals (storage
of agricultural equipment, placement or collection of agricultural products in
auxiliary facilities, etc.) within the framework of the use of agricultural land,

15 Article 2, Temporary Prohibition of the Use of Agricultural Land Act, Official Gazette SR
Macedonia, 23/83.

16 Article 1, Use and Protection of Agricultural Land Act, Official Gazette of the SR
Macedonia, 7/86.

17 Article 12, Use and Protection of Agricultural Land Act, Official Gazette of the SR
Macedonia, 7/86.

18 Article 13, Use and Protection of Agricultural Land Act.
19 Article 16, Use and Protection of Agricultural Land Act.
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the legislator also introduced the institute of “conversion of agricultural land”,
as an atypical disposition power. The legislator implicitly expressed the tem-
porary conversion of agricultural land (as ploughed land, garden, orchards,
vineyards), which is only permitted for “temporary facilities” to be built for
the storage of agricultural equipment, placement, or collection of agricultural
products.>® In contrast to the temporary conversion, the permanent conversion
of agricultural land was also permitted, primarily for the benefit of the armed
forces and public national defense, as well as the construction of water ma-
nagement facilities, roads, and other facilities that benefited citizens engaged
in agricultural activities.”

It is a fact that possession and use are typical powers concerning the con-
tent of the right of ownership.> This has been the case since Roman law until
today (OKuBKoBCKa, 2005: 21; Eisner, Horvat, 1948: 229; Crankosuh, Opauh,
1999: 57; Vedris, Klari¢, 2003: 225). However, in addition to possession and use
as typical powers, legal scholars rightly claim that in some things (such as agri-
cultural land, depending on its nature and purpose) the right of ownership of
agricultural land also entails a new atypical power - conversion for the purpose
of construction. They emphasized that the owners and users of agricultural
land have both powers and duties, such as protection (J)KuskoBcka, 2005:107;
Gavella, Gliha, Josipovi¢, Stipkovi¢, 1992: 26-27; Kovacevi¢ Kustrimovi¢, Lazic,
2004: 72; Athias, 1999: 35; Rasovi¢, 2005, 89; ba6uh, 2021: 277; ['pymnue, 1983:
10; Perkusi¢, 2009: 195). Namely, the owners and users are required to protect
the agricultural land, and this duty restricts how they could exercise the right
of ownership. Therefore, as indicated at the beginning of this Introduction,
Otto Gierke rightly emphasized that the exercise of the right of ownership is
not the same when it comes to a wallet and land, especially agricultural land,
which is a matter of public interest.

The Macedonian Agricultural Land Act of 1998 (the predecessor of the
current act) declared agricultural land as a good of public interest for the Re-
public that enjoys special protection. Regarding the use of agricultural land,
the Act prescribed that both owners and users have a duty to maintain and
use arable agricultural land for agricultural production.>+ In the same fashion,
the legislator prescribed provisions regarding the protection of agricultural
land from pollution and contamination, as well as the taking of appropriate

20 Article 17, Use and Protection of Agricultural Land Act.
21 Article 18, 19, 20, Use and Protection of Agricultural Land Act.

22 Article 8, Ownership and Other Real Rights Act, Official Gazette of the Republic of
Macedonia, 18/01.

23 Article 2, Agricultural Land Act, Official Gazette of the Republic of Macedonia, 25/98.
24 Article 8, Agricultural Land Act.

21



3BOPHUK PAJIOBA [TPABHOT ®AKYITETA Y Huiry | BPoJ 106 | ToguHA LXIV | 2025

measures to prevent erosion and fires.?s The Act recognized the possibility for
conversion of agricultural land, as part of the disposition power of the owner,
in two forms: permanent and temporary.2® The permanent conversion occurred
when the agricultural land will no longer be used for agricultural production.
The temporary conversion occured when agricultural land can be used again
for agricultural production after a period of time. Evidently, permanent conver-
sion of agricultural land leads to reducing the fund of high-quality agricultural
land, In order to prevent its reduction, the Act prohibited the conversion of
farm land of T to IV cadastral class. As in previous acts, the prohibition for the
permanent conversion of high-quality agricultural land was only exempt in
cases concerning urban planning and development.*’

The legislator’s primary aims in adopting the current Agricultural Land
Act (2007) were to provide for the rational use of agricultural land as a limi-
ted resource, its protection, and legal certainty for the owners and users of
agricultural land.?® In line with the provisions of the former acts, the current
Agricultural Land Act declares agricultural land as a good of public interest for
the Republic, which enjoys special protection and is used under the conditions
and in the manner determined by this law.?* In terms of the use of agricultural
land, the Act prescribes a duty of owners and users of agricultural land who
are obliged to use the agricultural land according to its purpose, to maintain
and increase its fertility, and to prevent its pollution or other type of degrada-
tion.3° From this provision, it follows that users and owners should rationally
use agricultural land in a manner appropriate for its purpose, to increase its
fertility, and to take proper measures to prevent its pollution and destruction.

For the sake of rational land use, the legislator prescribes some restric-
tions on the disposal of agricultural land, such as the right of priority, the pro-
hibition of physical division exchange and consolidation.>* They are prescribed
primarily for the purpose of protection and preservation of agricultural land.
Nowadays, the institute of consolidation on agricultural land is regulated in
detail in the special Consolidation on Agricultural Land Act.33

25 Article 31, 32, 33, 34, 35, Agricultural Land Act.

26 Article 3, Agricultural Land Act.

27 Article 37, 38, 39, Agricultural Land Act.

28 Article 2, Agricultural Land Act, Official Gazette of the Republic of Macedonia, 135/07.
29 Article 3, Agricultural Land Act.

30 Article 9, Agricultural Land Act.

31 Article 5,12, 42, Agricultural Land Act, Official Gazette of the Republic of Macedonia, 135/07.
32 Article 15, 153, 16, Agricultural Land Act.

33 Article 1, Consolidation on Agricultural Land Act, Official Gazette of the Republic of
Macedonia, 187/13.
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Considering that agricultural land is a matter of public interest in the
Macedonian legal system, as underlined above, it is awarded a “special regime
of protection” under the conditions and manner determined by the Agricultu-
ral Land Act3+ Like in previous acts, the protection of agricultural land from
pollution and contamination is implemented to safeguard human health and
ensure the production of healthy food. This means that the owner, as well as
other users of agricultural land, should respect the prohibitions and restricti-
ons relating to the direct release of harmful substances into the soil, water, or
through the air, and take other measures to improve its productivity (protection
against erosion, fires, floods, etc.).

Generally, the use of agricultural land is primarily achieved through
the allocation of land to meet the needs of agricultural production. Although
contrary to the nature and purpose of agricultural land, and contrary to the
intent to promote the use of agricultural land for agricultural production, the
Agricultural Land Act (2007) allows building facilities on agricultural land.>
Like all other previous acts, this Act also regulates the conversion of agricul-
tural land 3¢ Unfortunately, this Act expands the possibility for permanent
conversion of agricultural land. The legislator emphasized that the subject of a
permanent conversion procedure can be agricultural land of V, VI, VII, or VIII
cadastral classes, as well as non-categorized agricultural land according to the
classification of the Agency for Real Estate Cadastre. From this provision, it can
be concluded that the current Agricultural Land Act, like the previous ones,
prohibits the conversion of the agricultural land of I, II, III, and IV cadastral
classes. Despite this, the subject matter of permanent conversion can be agri-
cultural land that is: not under hydromeliorative measures; unsuitable for food
production due to pollution; infertile land; and not part of blocks with natural
borders. In these cases, the legislator stipulates that the conversion can also be
carried out on agricultural land, provided that it does not involve dividing this
land into smaller parts and that it is not subject to consolidation or exchange.3”
We encountered a very similar provision in previous acts but the current one
concerns an exception, i.e., that the subject of conversion may also be an agri-
cultural land not covered by earlier listed cases, if there is a submitted prior
request for adopting the urban plan that anticipates constructions of public
interest determined by law.

34 Article 42,43,44,45,46, Agricultural Land Act, Official Gazette of the Republic of
Macedonia, 135/07.

35 Article 11, Agricultural Land Act.
36 Article 48,49,50,51,52,53,54, Agricultural Land Act.
37 Article 49, Agricultural Land Act, Official Gazette of the Republic of Macedonia, 135/07.
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The indisputable conclusion is that this leads to further reduction of the
agricultural land fund. The permanent conversion that occurs when agricultu-
ral land is transformed into construction land, despite the state’s legal norms
regulating it, leads to social conflict. This transformation of agricultural land
into construction land opens up additional problems for the State. In addition
to reducing the agricultural land fund, it also results in a decrease in agricul-
tural production, which should not be allowed for an agricultural state like
Macedonia.

Although the legislator prescribes provisions aimed at the protection,
rational use, consolidation of agricultural land, and making it suitable for mo-
dern agricultural activity, the legislator has allowed the infiltration of social
factors which lead to a reduction in the agricultural land fund, such are: con-
struction, conversion, expropriation, abandonment of agricultural land, failure
to initiate probate proceedings for deceased owners of agricultural land, and
others. All these factors, which are a product of legal norms in the modern legal
order, create a social conflict. Instead of promoting agricultural production on
agricultural land as the primary objective, in favor of creating sustainable and
quality food production, the regulation enables construction, thus decreasing
the agricultural land available for food production. As suggested in the title,
this paper will examine the complexity of exercising the right to build on agri-
cultural land and the social conflicts it creates.

2. The right to build on agricultural land
in Macedonian property law

Since the adoption of the first acts of the SFR Yugoslavia (which included
the Republic of Macedonia) up to the current legislative act, the right to built
on agricultural land as a thing of public interest in the Macedonian legal system
has been permitted under the conditions and in the manner prescribed in the
Agricultural Land Act or by another act.

As for the right to build, it can be said that this typical power is exercised
on construction land, as a thing of public interest,?® which by its nature and
purpose is meant to be built on. In view of this, the right to build on agricultural
land, as a thing which serves for planting, cultivating, and preparing agricul-
tural products, is not essential and conflicts with its nature. This point may be
confirmed by the Construction Act, which specifies what falls under the term
“construction” performing previous works, preparing project documentation,
performing preparatory works, constructing a new building, upgrading an exi-

38 Article 16, Ownership and Other Real Rights Act, Official Gazette of the Republic of
Macedonia, 18/01; Articles 1,2, Construction Land Act, Official Gazette of the Republic of
Macedonia, 15/15.
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sting building, etc.> Further analysis reveals that construction on agricultural
land converts it into construction land, which means the land is used contrary
to its original nature and purpose.

Therefore, when considering construction on agricultural land, the
Agricultural Land Act determines the types of facilities that can be built on
such land, regardless of whether it is in state or private ownership. When the
legislator limits the type of facilities that can be built on agricultural land,
it protects, to a certain extent, the nature and purpose of agricultural land.
Because of that, most facilities that can be built on that land should be for
the purpose of agricultural production, except for those intended for tourism,
sports activities, etc. A legal instrument that regulates the implementation of
construction on agricultural land is the conversion of agricultural land. This
legal possibility allows agricultural land in state or private ownership to be
converted into construction land, thereby changing its status.

Hence, it can be concluded that the deviation from the rule that agricul-
tural land, according to its nature and purpose, should be used for the needs
of agricultural production, is possible only in those cases that are explicitly
allowed by the legislator. Although construction on agricultural land was ini-
tially allowed only as an exception, it is notable that the list of types of facilities
that can be built on agricultural land is gradually expanding.

With the adoption of the Act amending the Agricultural Land Act (2011),
the legislator prescribed three types of facilities that can be built on agricultural
land: greenhouses, auxiliary facilities, and facilities for the primarily processing
of agricultural products.+ Greenhouses are a type of facility for the produc-
tion of primary agricultural products of vegetative origin in a sheltered area
on agricultural land, as well as for the placement of maintenance equipment.
Auxiliary facilities serve as shelter for humans and livestock, for temporary
storage of agricultural products, covering an area of up to 500 square meters
and a maximum height of 5,5 meters. Facilities for the primary processing or
cultivation of agricultural products (i.e. farms) are intended for: livestock and
fish breeding; placement of equipment for maintenance of the quality of water
and environment; processing of primary agricultural and animal products and
fish; storage of equipment for monitoring the quality and safety of the pri-
mary agricultural products and of the products obtained by their processing;
hydromeliorative activities, etc. Building these types of facilities aligns with
the purpose for which the legislator allows construction on agricultural land.
They are aimed at ensuring the consistent production of high-quality food and
facilitating modern agricultural production (JKuskoBcka, [Tpkecka, 2013: 5).

39 Article 2, Construction Act, Official Gazette of the Republic of Macedonia, 130/09.

40 Article 4, Amendments to the Agricultural Land Act, Official Gazette of the Republic
of Macedonia, 18/11.
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Yet, the legislator did not stop here. By adopting a new Act amending
the Agricultural Land Act in 2019, the legislator expanded the list of facilities
that can be constructed on agricultural land.# Namely, this Act includes two
additional types of facilities that can be built on agricultural land: facilities
for promoting agricultural products, and facilities for sports and recreational
activities. Under this Act, facilities for promotion of agricultural products are
types of facilities where agricultural products are promoted, covering an area
of up to 500 square meters and having a height of up to 8 meters. As for the
facilities for sports and recreational activities, the legislator prescribes that
they may be constructed on state agricultural land leased before 30 June 2019.+

Unfortunately the legislator’s initial aim to restrict the possibility of bu-
ilding on agricultural land was not fully realized by expanding the list of types
of facilities that can be constructed on agricultural land. The construction of
facilities on agricultural land that is used for the promotion of products, as well
as the construction of facilities for performing sports activities rather than for
agricultural production, results not only in the termination of agricultural ac-
tivity and the production of agricultural products but also in the reduction of
the agricultural land fund. In the Macedonian legal system, this situation has
the opposite effect in practice: agricultural land is often used for tourism and
sports activities instead of being used as a basic resource for food production.

Under the Agricultural Land Act (2007), an agricultural land as an thing
of public interest can be in state and private ownership.® Thus, it can be conclu-
ded that all facilities (greenhouses, auxiliary facilities, facilities for the primary
processing of agricultural products (farms), facilities for promoting agricultural
products, and facilities for sports and recreational activities) that the legislator
regulates as eligible to be built on agricultural land can be constructed on both
state-owned and privately owned agricultural land.+

Further analysis of the provisions of the Agricultural Land Act shows that
the legislator also regulates the registration of facilities on agricultural land in
the Real Estate Cadastre. Given the fact that facilities built on agricultural land
can be registered in the real estate cadastre, they are, by nature, permanent
facilities. According to the real estate cadastre regulations, the Real Estate Ca-
dastre Agency performs their registration in the real estate cadastre.* As these

41 Article 1, Amendments to the Agricultural Land Act, Official Gazette of North Macedonia,
161/19.

42 Article 4, Amendments to the Agricultural Land Act, Official Gazette of North Macedonia,
161/19.

43 Article 7, Agricultural Land Act, Official Gazette of the Republic of Macedonia, 135/07.

44 Article 51a, Amendments to the Agricultural Land Act, Official Gazette of North
Macedonia, 161/19.

45 Article 51, Agricultural Land Act, Official Gazette of the Republic of Macedonia, 135/07.
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facilities are built on agricultural land and registered in the real estate cadastre,
it is concluded that these facilities are considered to be immovable things.

It is worth noting that the reduction of the agricultural land fund is not
only the result of legal but also of'illegal construction. By adopting the Act on
the Legal Treatment of Illegally Built Facilities (2011)¥, which was followed by
the Act amending the Agricultural Land Act (2012)*, the Macedonian legislator
enabled the legalization of illegal facilities built on agricultural land before
2011. Thus, the provisions of these acts allowed the legalized facilities built on
agricultural land to remain permanently on the privately owned land.

Legal construction and legalisation of illegally built facilities signifi-
cantly contributed to the reduction of the agricultural land fund. However, it
is important to note that this situation in Macedonia does not only lead to a
reduction in the agricultural land fund. In most cases, agricultural activities
cease because the constructed facilities are often used as vacation homes rather
than facilities that enable or facilitate agricultural production.

To resolve the social conflict between the need to protect the nature
and purpose of agricultural land and the need to use the agricultural land for
non-agricultural purposes, new legal solutions are required. The protection of
agricultural land and its cultivation can be at a higher level if certain measures
for the protection of the land are made to be mandatory. Additionally, there
is a need for more precise and clear provisions regarding the construction of
facilities on agricultural land. The type of facilities that can be built on agricul-
tural land should depend on its cadastral class. Considering that the legislator
permits building facilities on agricultural land intended for tourism and sports,
it would be reasonable to include a rule allowing such facilities to be built on
agricultural land of the lowest cadastral class.

Bearing in mind that, in every contemporary legal system, agricultural
land is a limited natural resource used for food production, its preservation
should be paramount. For this reason, occupying agricultural land with perma-
nent facilities should be done only in exceptional situations where the benefit
of the facility outweighs the harm it causes to the agricultural land. This is why
the legislator should establish a very restrictive list of the types of facilities that
can be built on agricultural land. By doing so, the legislation will contribute
to the protection and preservation of agricultural land as a thing of public
interest, and ensure that the land will be primarily used for food production
rather than for construction.

46 Article 2, Real Estate Cadaster Act, Official Gazette of the Republic of Macedonia, 55/13.

47 Article 1, Legal Treatment of Illegally Built Facilities Act, Official Gazette of the R. of
Macedonia, 23/11.

48 Article 3, Amendments to the Agricultural Land Act, Official Gazette of the Republic
of Macedonia, 95/12.
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3. Conclusion

All of the previously presented legislative acts, starting from the Agricul-
tural Land Act of the FPRY (1959) up to the current Macedonian Agricultural
Land Act (2007), which regulate the legal regime of agricultural land, declare
it as a thing of public interest, which should be used primarily for agricultural
production. To preserve the basic purpose of agricultural land, all these re-
gulations prescribe the duty of owners and users to cultivate and protect the
agricultural land. The detailed analysis has revealed that the regulations also
demonstrate that the legislator continually deviates from the primary purpose
of agricultural land by prescribing exceptions and permitting its conversion for
non-agricultural purposes. The institute of conversion, shown as an atypical
power to dispose of agricultural land, can be permanent or temporary. Perma-
nent conversion is the first type of conversion that not only allows the use of
land for non-agricultural purposes but also leads to the permanent loss of agri-
cultural land as a natural resource. As a result of the conversion of agricultural
land into construction land, the construction of permanent facilities is enabled
and can be registered in the real estate cadastre, ensuring that such facilities
remain on the land permanently. The legislator’s limitation on the possibility
of building on agricultural land is evident in its exhaustive specification of
the types of facilities that can be built on such land: greenhouses, auxiliary
facilities, facilities for the primary processing of agricultural products (farms),
facilities for the promotion of agricultural products, and facilities for sports
activities. However, although most facilities that are built on the land should
be used for agricultural production purposes, the construction of facilities for
sports activities and tourism is also permitted, which is not in the function of
agricultural production.

Given that the Macedonian legislator does not regulate specific conditions
and limitations on the scope of building such facilities for sports activities on
agricultural land, there remains a risk that they may become more prevalent
in practice. What is even more striking is that all the facilities that can be
built for the purpose of agricultural production are not used for that purpose
at all. In practice, such facilities are often used in practice as vacation homes,
which further defeats the aim that the legislator intended to achieve. There-
fore, in order to avoid such abuses in practice and to ensure the preservation
and protection of agricultural land, there is a need for new and more precise
regulations in the Macedonian legal system. Additionally, the regulation should
be very restrictive in terms of the types of facilities that can be constructed on
agricultural land.
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3aKOH 3a UCKOPHCTYBakbe Ha 3eMjogenckoTo 3emjuurte (Usage of Agri-
cultural Land Act), Ca. aucm na ®HPJ, 6p. 43/59;

OcHoBeH 3aKOH 32 HCKOPUCTYBambe Ha CeICKO-CTOMAHCKO 3eMjUILITe
(Basic Usage of Agricultural Land Act), Ca. aucm na C®PJ, 6p. 25/65;

3aKoH 3a KOpHCTeme Ha 3eMjogesickoTo 3emjulrTe (Usage of Agricultural
Land Act), Ca. sectuk Ha CPM, 6p. 40/76;

3aKoH 3a MpUBpeMeHa 3a0paHa Ha KOPUCTEHETO Ha 3eMjOZe/ICKOTO
3emjuiuTe 3a He3emjogescku uenu (Temporary Prohibition of the Use of Agri-
cultural Land Act ), Ca. sechux Ha CPM, 6p. 23/83;

3aKOH 3a KOPUCTEE 1 3aLITUTA Ha 3eMjozesickoTo 3emjuiute (Use and
Protection of Agricultural Land Act), Ca. eechuk ha CPM, 6p. 7/86;

3aKoH 3a COTCTBEHOCT M APYTH cTBapHU npaBa (Macedonian Ownership
and Other Real Rights Act), Ca. sechux Ha PM, 6p. 18/01;

3axoH 3a 3eMjogenckoTo 3emjunite (Agricultural Land Act), Ca. eecHuk
Ha PM, 6p. 25/98, 18/99, 2/04;

3akoH 3a 3emjozenckoro 3emjuirte (Agricultural Land Act), Ca. eecHuk
Ha PM, 6p. 135/07, 17/08, 18/11, 42/11, 148/11, 95/12, 79/13, 87/13, 106/13, 164/13,
39/14, 130/14,166/14, 72/15, 98/15, 215/15, 7/16 1 39/16 u Ca. éecHuk Ha PCM, 6p.
161/19, 178/21, 91/23, 218/24 u 235/24;

3aKoH 3a KOHCOTUJaLKja Ha 3eMjoencko 3emjuirTe (Act on Consolida-
tion of Agricultural Land), Cxa. eechuk na PM, 6p. 187/13;

3akoH 3a rpagexHo 3emjuiute (Construction Land Act), Ca. eecHuk Ha
PM, 6p. 15/15, 98/15, 193/15, 226/15, 31/16, 142/16, 190/16 u Ca. eecHuk Ha PCM,
6p. 275/19 u 101/21;

3axoH 3a rpageme (Construction Act), Ca. gechuk Ha PM, 6p. 130/09,
124/10,18/11,18/11, 36/11, 49/11, 54/11,13/12, 144/12, 25/13, 79/13, 137/13, 163/13, 27/14,
28/14, 42/14,115/14,149/14,187/14, 44/15,129/15, 129/15, 217/15, 226/15, 30/16, 31/16,
39/16, 71/16,103/16, 132/16, 35/18, 64/18,168/18 1 Ca. sechuk Ha PCM, 6p. 244/19,
18/20, 279/20, 96/21, 227/22, 111/23, 115/23, 224/24, 255/24, 3/25, 17/25, 87/2025;

3aKOH 3a U3MeHYyBae U JOMOJHYBame Ha 3aKOHOT 3a 3eMjO/[eJICKOTO
semjuiuTe (Act amending and supplementing the Agricultural Land Act), Ca.
secHuk Ha PM, 6p. 18/11;
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3aKOH 3a U3MeHYyBame U JION0JIHYBamke Ha 3aKOHOT 3a 3eMjO/[eJICKOTO
semjuiuTe (Act amending and supplementing the Agricultural Land Act), Ca.
secHuk Ha PM, 6p. 95/12;

3aKoH 3a U3MeHyBambe U JONOMHYBake Ha 3aKOHOT 3a 3eMjOZe/ICKOTO
semjuinte (Act amending and supplementing the Agricultural Land Act), Ca.
secnuk Ha PCM, 6p. 161/19;

3akoH 3a Karactap Ha HegBrwkHOCTU (Real Estate Cadaster Act), Ca.
secHuk Ha PM, 6p. 55/13,41/14, 115/14, 116/15, 153/15, 192/15, 61/16, 172/16, 64/18 u
Cna. eecHuk Ha PCM, 6p. 124/19, 155/24;

3aKoH 3a mocTamnyBamwe co GecrpaBHO usrpajgenuTe o6jektu (Act on
Legal Treatment of Illegally Built Facilities), Ca. eecHuk na PM, 6p. 23/11, 54/11,
155/12, 53/13, 72/13, 44/14, 199/14, 124/15, 217/15, 31/16, 190/17, n CAa. 8ecHUK Ha
PM, 6p. 174/21.
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Jp Popua YKXuBkoBcka'
Jp Tea /laneBcka’

Onpaedanocm npaea 2pahersa
HA NO/bONPUBPEOHOM 3eMIbULLNTY

Pezume

IToped 3akoHckoe ypehera kao cmeap 00 onwmez uHmepeca, nosbo-
npugpedHo 3empuwme je jedaH 00 HajeaxcHujux npupodHux pecypca, a maxkohe
U 0CHO84a 3a 00pCUBU eKOHOMCKU PA360j U 3awmume jusomHe cpeduHe. Fbeeos
02pOMaH 3Ha4aj ce He oeneda camo y HurbeHUYU 0a je OCHOBHU U3680p XpaHe 3
cmanosHuwmeo, seh novonpuspedHo 3embuwme obyxeama u wupe acnekme
Kao wmo cy pypanHa NOAUMuKd, 3awmuma xueomHe cpeduHe U ouysdrbe
HayuoHanHux pecypca. C 063upom Ha mecmo Koje 3ay3uma y MakedoHCKOM
NpasHoM cucmemy, nobonpuspedHo 3embume je npedmem cmpoze 3aKOHCKe
pezynamuse. O mome ceodouy geauku 6poj 3akOHCKUX nponuca Koju ce o0Hoce
Ha NoboNpuepedHO 3emMbUWMeE U He20802 NPABHO2 PeXcumd, Wmo je pesyamam
036usbHOe 3adamka 3akoHodascmea da ypasHomedcu peanudayuje jagHux u
npusamHux uHmepeca, a npe cée2a 3awmuimy 0802 npupodHoe pecypca. Cmoea,
c8u 3akoHuU doHemu 00 1959. do 2007. 200uUHe, KOju pe2yaullly NPAsHU PeXcum
nossonpuspedHo: 3eMbUWMA, NPO2NAWABAJY 2a KAO cmeap 0d onwmez UHMepeca
Koje mpeba ouysamu, 3awmumumu U KOpuUcCmumu y nobonpuspedHe cepxe.
JyxcHocm 3awmume u ouysara nosbonpuspedHo2 3emapulma nada Ha 81acHUKe
u KopucHuke nossonpuspedHoe 3emwpuwma. Ose dymcHocmu ce ocmeapyjy
npedysumarbem mepa zawmume od 3aeahetsa, eposuje u dpyeux. Ouysarve
ykbyuyje dymcHocm obesbehusarsa rezose koHmMuHyupaHe obpade.

3akoHcku ymephere obasese 3a ovysarba u 3awmume NO/bONPUEPEIHOR2
3emspuwmacyymehyspemeny ocrabbeHu usmeHama 3akoHa Kojuma ce 003806aea
kopuwherse nosbonpuspedHo2 3embUUMA Y HeNobonpuspedHe cépxe KAO WIMO
cy epahesunapcmeo, mypusam, cnopm u ucmpaxcusarbe mutepana. Cee oge
HenoJbonpuspedHe AKMUBHOCMU NOMeHYUja1HO do8ode 0 mpajHe npeHameHe
na00HO2 nosbonpugpedHo2 3emMbUWMA 3d HENOLONPUBPedHe aKMUBHOCMU, a
He 3a npou3eodiby XpaHe. Ykaarearem npeobumHo ymepheHux oepaHuyersa y
noznedy kopuwhersa nowonpuspedHoz 3embuwma y HenosbonpuepeoHe cepxe,
3akoHodasay je ocmasuo MHoO20 npocmopa 3a deepadayujy nosbonpuspedHoz

" Pegosuu mipodecop, Ipasuu daxynrer ,Jyctunujan [psu“ Yausepsurera , hupuno u
Metopuje“y Ckorby

" Douenr, [TpaBuu daxynrer ,Jycruaujad [1psu“ Yausepsurera , hupuio u Meroauje” y
Cxorupy
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3emsbuwma Koja Hacmaje ycaed we20802 kopuwthersa y HenosonpuspedHe cepxe.
Hedocmamax npeyusHux 0o0ped6u, kao u Hedo80obHA pecmpuKkmugHocmy nozaedy
kopuwhera nosbonpuspedHoz 3emapuWmay HenobonpuspedHe cepxe, 0MeopuaU
cy moeyhHocm 3a 3n10ynompe6y nossonpugpedHoz 3empuwma. Hedocmayu
3aKOHA KOju pe2yauuly NpAasHU pexcum No/bONPUBPedHOo: 3eMbUWMA 0emasbHO
Cy onucaHu u aHaausupaxu 'y ogom pady. Yaumajyhu y o63up Hanase, osaj pad
npedaaxce yceajarbe npeyusHujux nponuca, koju he nosehamu egpuxacHocm
3aWMUMHUX Mepa yCMepeHUX Ka 04y8ary NObONPUBPeOHO2 3eMbUWMma Kao
npupodHoe pecypca.

Krsyune peuu: npaso, nossonpuspedHo 3embuwime, jagHu uHmepec,
epaberve.
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1. Introduction

Urban planning and development can potentially provide great benefits
for the human population. When the process of urban planning and develop-
ment is aimed at providing humane and sustainable living conditions, economic
growth and environmental protection, it can lead to a positive effect for the
entire society (Heberle, 2008: 2; Pinderhughes, 2008:11-12). Societal problems
such as poverty, inequity, inequality, segregation, discrimination, insecurity,
affordable housing, and demographic issues are some of the problems that a
well-structured urban planning and development process can help in address-
ing and resolving (Bomfim, 2024: 86; Gorzym-Wilkowski, Trykacz, 2022: 3;
Wu, Liu, 2022: 2-3).

Considering the impact that the urban planning and development pro-
cess has on society and its capacity to contribute to social and economic de-
velopment, it is not surprising that it has drawn global interest. The United
Nations, as an international organisation, has considered the importance of
urban planning and development as an instrument for combating global issues
(Bustos-Peiiafiel, 2022:165; Colic Markovic, Nedovic-Budic, 2021: 4). In an effort
to direct the process of urban planning and development towards resolving
global issues, the United Nations have adopted documents underlining core
objectives for future planning and development. In October 2016, in Quito, Ec-
uador, an international conference was held on housing and sustainable urban
development (Habitat IIT).! During the conference, the New Urban Agenda was
adopted,® which is one of the many documents addressing sustainable urban
development (Teklemariam, 2022: 1-2). The New Urban Agenda consists of the
Declaration on Sustainable Cities and Human Settlements for All and the Im-
plementation Plan for the New Urban Agenda. This Agenda aims to promote
the concept that urban development can be used as an effective instrument
to resolve social issues in both developed and developing countries across
the world (Teklemariam, 2022: 5-6; Imlund, et al., 2018: 166; Bustos-Penafiel,
2022:165). It sets up standards and principles that need to be observed during
the process of urban planning and development, and also in the construction
and management of urban areas. These standards and principles are set to
promote social involvement, environmental protection and economic growth,
while combating poverty and inequality. Social involvement includes civic
engagement in the use and the enjoyment of cities and other types of settle-

1 United Nations (2017). The Conference, Habitat III - 2016), The United Nations Conference
on Housing and Sustainable Urban Development (Habitat III), UN, 2017, Retrieved 15 July
2025 from https://habitat3.org/wp-content/uploads/Habitat-I1I-the-conference.pdf

2 The New Urban Agenda (2017) A/RES/71/256. Retrieved 15 July 2025 from https://www.
un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_
RES_71_256.pdf
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ments, diversity and participation at all levels of the decision-making process
regarding urban planning and development and enacting the social function
in land use. Protection of natural resources, minimising environmental impact
and protecting ecological functions of the land are standards and principles
set to ensure environmental protection in urban planning and development.
Sustainable economic growth throughout territorial development at all levels
is also promoted. Investing in safe, sustainable and accessible urban mobility
is encouraged. The New Urban Agenda calls for inclusivity and equality in all
aspects of urban planning and development. It points out to the need for estab-
lishing gender equality by enabling full and effective participation of women
and girls in all aspects of urban planning and development, but particularly in
the decision-making process. Addressing the issue of poverty and inequality, it
promotes inclusive economic growth, safe and accessible urban mobility and
overall territorial development.

At the EU level, there have also been efforts to create a base for a coordi-
nated and integrative approach to policies and legislation pertaining to urban
planning and development. The idea of creating the Urban Agenda for the
EU was promoted with the Pact of Amsterdam,’ signed at an informal meet-
ing of EU ministers responsible for urban matters in Amsterdam on 30" May
2016. In 2021, the Urban Agenda for the EU was reaffirmed with the Ljubljana
Agreement,* signed at the informal meeting of ministers responsible for urban
matters in Brdo pri Kranju (Slovenia) on 26" November 2021. The Urban Agenda
for the EU does not create new institutions or legislation on the EU level regard-
ing urban planning and development, and it does not interfere with existing
competencies of current decision-making structures. It also does not transfer
competencies from member states onto the EU, nor does it create additional
administrative or financial burdens for the member states. The main goal of the
Urban Agenda for the EU is to increase the effectiveness of the existing poli-
cies and legislative acts affecting urban planning and development. It focuses
on the implementation of existing policies, legislation and other instruments
concerning urban planning and development. The Urban Agenda for the EU
also focuses on improving the funding of urban planning and development,
not by creating new sources of funding, but rather by finding, integrating and
supporting existing sources created for financing various types of urban plan-
ning and development activities. Cooperation among member states and EU
authorities is supported by the sharing of knowledge, tailor-made solutions

3 Pact of Amsterdam (2016). Retrieved 15 July 2025 from
https://ec.europa.eu/regional_policy/sources/policy/themes/urban-development/agenda/
pact-of-amsterdam.pdf

4 Ljubljana Agreement (2021). Retrieved 15 July 2025 from https://ec.europa.eu/regional _
policy/sources/brochure/ljubljana_agreement_2021_en.pdf
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to major challenges in urban areas and best practices concerning urban plan-
ning and development. The Urban Agenda of the EU creates a list of priority
themes pinpointing major issues in urban planning and development processes
concerning environmental protection, economic growth and improving living
standards. Notably, the pinpointed priority themes in the Urban Agenda for
the EU are very similar to the United Nations’ New Urban Agenda. The Urban
Agenda of the EU promotes environmental protection by focusing on climate
adaptation, energy transition, nature-based solutions regarding the use of land
and air quality improvement. Regarding economic growth, the Urban Agenda
for the EU promotes digital transition, circular economy, development of jobs
and skills in the local economy and urban mobility. Improving living standards
entails combating urban poverty, resolving housing issues and the inclusion of
migrants and refugees. The priorities listed in the Urban Agenda for the EU are
to be addressed by establishing partnerships, each focusing on a specific issue
listed in the priority themes. The partnerships are to investigate and identify
the issues that need to be addressed in a particular theme. These partnerships
are created voluntarily by representatives from the European Commission,
member states, local authorities, city networks and others.

Preceding these documents, the United Nations Economic Commission
for Europe of (UNECE) published a paper on spatial planning. This paper was
an effort to raise awareness of the significant impact that urban planning and
development have on the quality of life for the human population across the
world, and especially in countries in transition. The paper called “Spatial Plan-
ning: Key Instrument for Development and Effective Governance, with Special
Reference to Countries in Transition” (2008)5 examines topics such as: defining
different aspects of spatial planning, identifying challenged and goals for spatial
planning, determining principles of spatial planning, shedding light on the roles
and responsibilities of authorities and other entities, analyzing the structure
of the system of spatial planning, accenting the need for protecting individual
rights along with stakeholder interest and finding pathways to building more
effective spatial planning system. In the paper, six fundamental principles of
spatial planning are determined: democratic principle, subsidiarity principle,
participation principle, integration principle, proportionality principle and
the precautionary principle. The democratic principle requires all important
decisions regarding urban planning and development to be made by elected
representatives in a democratic process that ensures fairness, respect of human
rights and accountability while taking into consideration recommendations

5 UNECE (2008). Spatial Planning: Key Instrument for Development and Effective Governance
with Special Reference to Countries in Transition, United Nations Economic Commission for
Europe (UNECE), New York, Geneva, 2008, https://unece.org/sites/default/files/2022-01/
spatial_planning_e.pdf
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made by relevant experts. The subsidiarity principle refers to the decision-
making process, which may require some decisions to be made at the state
level instead of the local level due to their overall impact. The participation
principle, also known as the inclusion principle, requires creating an opportu-
nity for community involvement in the decision-making process and ensuring
transparency. The integration principle calls for a collaborative and cohesive
spatial planning process. The proportionality principle refers to creating a
system for urban planning and development that balances between commit-
ment and flexibility in policy making. The precautionary principle underlines
the need for setting up fail-safe mechanisms in case the urban planning and
development process turns harmful, so that an effective corrective action can
be taken immediately (UNECE, 2008:11-12). These principles are meant to be
guidelines for government authorities responsible for creating laws and other
regulations pertaining to urban planning and development

As we can see from these international documents and publications, the
urban planning and development process is envisioned as an instrument for
resolving issues that fall under the category of public interest, while simultane-
ously respecting the interests and needs of individuals. This requires balancing
between public and private interests. Providing a fair balance between the two
requires rules and regulations that will ensure inclusion of all interested par-
ties at all levels of the decision-making process regarding urban planning and
development (Biacklund, Mdntysalo, 2010: 334; Slaev et al., 2019: 3; Maricic et al.,
2018: 3; Koglin, Pettersson, 2017: 6; Bomfim, 2024: 86-87). The process of urban
planning and development needs to be lawful and transparent. Urban planning
and development acts need to be made available to the public and subjected
to scrutiny before they are passed and enforced. The laws and regulations also
need to provide all interested parties with effective legal instruments to chal-
lenge the urban planning and development acts. Considering that individual
and public interests will unavoidably collide, the laws regulating urban planning
and development need to establish principles and priorities to guide authorities
in resolving the conflicting issues.

2. The Regulation of Urban Planning and Development
in the Republic of North Macedonia

In the legal system of the Republic of North Macedonia, urban planning
and development are regulated by the Urban Planning Act of 2020.° This Act
regulates the system for urban planning, principles of urban planning, the types
and content of spatial and zoning plans, as well as the procedure for drafting,
passing and enforcing zoning plans. It replaced the previous Spacial and Urban

6 Urban Planning Act, Official Gazette of the Republic of North Macedonia, 32/2020.
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Planning Act of 2014,” aiming to offer new modern solutions regarding urban
planning and development in line with EU regulations.

The Urban Planning Act (2020), to a certain extent, does exhibit an orien-
tation towards contemporary approaches in urban planning and development.
This is primarily reflected in the listed objectives of the Act. As stated in Article
g of the Urban Planning Act, the process of drafting passing and enforcing zo-
ning plans must adhere to the following goals: balanced spatial development,
rational arrangement and use of space, creating and promoting conditions for
humane living and work of citizens, overcoming barriers for persons with disa-
bilities, sustainable spatial development, preserving and improving the quality
of the environment and nature, dealing with climate change, preservation and
protection of cultural heritage and security from natural and technological
disasters and accidents.

Judging from the goals set forth by the Urban Planning Act, it can be
concluded that the Act focuses on some of the priorities set in the New Urban
Agenda of the United Nations and the Urban Agenda for the EU. The Act is
oriented towards environmental protection while improving living conditions.
It calls for preserving and protecting the environment, as well as dealing with
climate change as a global issue. It also promotes improving the working and
living conditions of people and accessibility for persons with disabilities. The
Act also promotes balanced and sustainable spatial development along with
rational use of space, which is conducive to enabling economic growth. Consi-
dering the devastating effects of natural or technological disasters or accidents,
the Act underlines the need for planning protection measures against such
occurrences. This is in line with the United Nations’ New Urban Agenda, which
also addresses the issue of providing a safe living environment by creating urban
development designs that offer safety against all types of disasters, natural or
man-made. In light of the rapid technological growth and the environmental
changes due to global warming and other factors, planning for disaster pre-
vention has become a pressing issue. This issue prompted a global resilience
project run by the World Health Organisation. The project aims to support
legislators and local authorities in developing urban planning and development
projects that will create safe, sustainable cities. Among the primary activities
of this project was the assessment of city safety. The first report on protecting
environments and health by building urban resilience, “Urban Planning Desi-
gn and Management Approaches to Building Resilience”, published in 2022,8

7 Space and Urban Planning Act, Official Gazette of the Republic of North Macedonia, 199/2014.
8 World Health Organization/WHO (2022). Urban Planning, Design and Management
Approaches to Building Resilience, an Evidence Review: first report on protecting
environments and health by building urban resilience WHO Regional office for Europe,
Retrieved 15 July 2025 from https://iris.who.int/handle/10665/355761
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stated that inadequate urbanisation has significantly contributed to cities be-
ing vulnerable to disasters. These findings should be taken into consideration
by authorities at all levels. The regulations pertaining to urban planning and
development, as well as the acts resulting from that regulation (zoning plans,
for example), need to plan, not just for future safe urbanisation, but also for
measures that need to be taken for existing vulnerabilities to be removed. With
that in mind, the Urban Planning Act should do more than merely proclaim
the need for safe urbanisation.

The Urban Planning Act also contributes to the global effort for the pre-
servation of cultural heritage. Preservation and protection of cultural heritage
is one of its core objectives. Planning around the protection and preservation of
the cultural heritage is considered to be a crucial part of creating sustainable
urban development (Perry et al., 2020: 605; Nocca, 2017: 4-5; LaGro Jr., 2013:
216). As the Urban Planning Act recognises this, drafting zoning plans for areas
where cultural heritage is located require obtaining data, reports and opinions
from institutions tasked with the protection of cultural heritage.® This type
of information is necessary in the process of drafting zoning plans because all
plans need to incorporate measures for the protection of cultural heritage.”

Overall, the goals set forth by the Urban Planning Act are concentrated
around protecting the public interest in the process of urban planning and
development. The Urban Planning Act does not go into detail on how these
goals are to be operationalised. That is left up to the by-laws, primarily the
Rulebook for Urban Planning. The Rulebook is intended to regulate the norms
and standards for urban planning, principles and methods for rational planning
of sustainable settlements, rules for management and use of space, methods
and techniques for urban planning and other matters."

According to the Urban Planning Act, the system of urban planning
consists of: the Spatial Plan of the Republic of North Macedonia, the spatial
plans for its implementation, zoning plans and the acts for their implementa-
tion.” The spatial plans for implementation of the Spatial Plan of the Republic
of North Macedonia consist of regional spatial plans, spatial plans for areas of
specific interest and spatial plans for municipalities. The spatial plans are by
hierarchy above the zoning plans, which means that the zoning plans must be
in line with the spatial plans.# Content-wise, the spatial plans offer more gene-

9 Article 47, Urban Planning Act, Official Gazette of the Republic of North Macedonia, 32/2020.
10 Articles 11,13,15,16, 17, Urban Planning Act.

1 Article 24, Urban Planning Act.

12 Article 3, Urban Planning Act.

13 Article 6, Urban Planning Act.

14 Article 4, Urban Planning Act.
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ral urbanisation solutions. Zoning plans are the type of plans that regulate the
limits of settlements, and the organisation and use of the space and the land.
Zoning plans also regulate construction conditions, infrastructure sustainabi-
lity, etc. These plans are categorised into five categories: general zoning plans,
detailed zoning plans, zoning plans for villages, zoning plans for rural areas,
and zoning plans for areas and structures relevant to the State.> The first four
categories of zoning plans are plans of local significance. The zoning plan in
the fifth category has state-wide significance. Urbanisation of cities is regulated
by general zoning plans. Detailed zoning plans regulate the urbanisation of a
particular area within a city. Urbanisation of villages is regulated by zoning
plans for villages, while zoning plans for rural areas regulate the urbanisation
of areas out of the scope of the zoning plans for villages. The zoning plans for
areas and structures relevant to the State regulate the urbanisation of areas that
cannot be regulated by any other zoning plan of local significance. Generally,
the zoning plans do not overlap regarding the area they regulate. However,
this does not apply to the general zoning plans and the detailed zoning plans
because the detailed zoning plans refer to an area within the general zoning
plans. This is why the detailed zoning plans are subordinate to the general
zoning plans and must be in accordance with them.

Passing and enforcing zoning plans of local significance is in the pur-
view of municipalities. The zoning plans for areas and structures relevant to
the State are passed and enforced by the Government of the Republic of North
Macedonia.

3. Balancing Public and Private Interests in Urban Planning
and Development in the Republic of North Macedonia

Urban planning and development in modern legal systems is more than
regulating the use of land and space. As shown, it has evolved into a process
with higher social functions, with one of these functions being the protection
of the so-called public interest (Alexender, 2002: 227). The question is: what
represents public interest in modern democratic societies?

Nowadays, scholars struggle to give a single definition of what constitutes
public interest in general, and in particular, in urban planning and development.
According to scholars, the idea of observing and protecting public interest in
the area of urban planning and development has gained momentum after the
Second World War (Colic Markovic, Nedovic-Budic, 2021:2). In the post-war
period, one of the important issues that countries across Europe struggled
with was to rebuild the areas that had been destroyed in the war. Rebuilding

15 Article 10, Urban Planning Act.
16 Article 20, Urban Planning Act.
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required state authorities to take a proactive approach in securing the welfare
of the country and its people. This was a period when urban planning and de-
velopment were focused on creating the necessary base for further economic
and social development. In socialist countries, the involvement of the State was
even more prominent (Colic Markovic, Nedovic-Budic, 2021:4). It penetrated
not only the public but also the private domain to the point that land use and
development were fully managed by state authorities (Hirt, 2007: 757-758).
Socialist states were focused on promoting a type of public interest subservi-
ent to the socialist ideology. This led to urbanisation and development that
was state-operated. All issues, from economic activities to housing, became
the purview of the State. Under those conditions, public and private interests
became intertwined to the point that a clear distinction between the two was
not evident. However, after the socialist system was abandoned and democracy,
free market economy, individualism and personal rights were embraced, the
public and the private interests started to disentangle. The Republic of North
Macedonia went through this process of transformation, and building a de-
mocratic society starting in 1991.

Modern democratic societies also face challenges in defining what con-
stitutes public interest in general and in the area of urban planning and deve-
lopment (Puustinen, et al., 2017: 87). Some scholars use the objective concept
in the pursuit of defining public interest. According to the objective concept,
public interest is reflected in the objective interest of the nation. As such, the
public interest is determined by rational consideration of what is universally
beneficial for the nation - the common good (Nagy, 2015: 117-118; Puustinen,
et al., 2017: 84; Backlund, Mantysalo, 2010: 338). In common law countries like
the United States and the United Kingdom, the dialogical concept is used for
defining public interest. This dialogical concept is greatly influenced by libe-
ralism and utilitarianism. As a result, it perceives public interest as plural and
subjective, meaning that there is not one public interest but many. The many
groups that share the same interests fight with other groups with diverse inte-
rests, all trying to accomplish their objectives, presenting them as a public in-
terest. The role of the authorities is to assess which of these group interests will
prevail, to what extent and for how long (Richardson, White, 2021: 575). Both
concepts seem to have a common thread, which is that public interest is what
we determine it to be at a certain point in time, either by rational assessment or
by competitive selection. This means that public interest is not a constant and
can change over time depending on various factors (political, economic, social,
etc.) (Lloyd, 2011:2-3; Bakunowitsch et al., 2024:307). Another important issue
is how one approaches assessing or selecting what constitutes public interest
at a given time. Some consider that the best way is to use the deontological
approach, which entails introducing moral evaluation (Machakaire, Mokhele,
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2024: 6; Chiodelli, 2012: 115-116; Lennon, 2016: 11-12; Dadashpoor, Sheydayi, 2021:
547). Others consider that the teleological approach is better equipped to deter-
mine public interest because it focuses on evaluating consequences of policies
and regulations as a more tangible criterion (Machakaire, Mokhele, 2024: 6;
Chiodelli, 2012: 115-116; Lennon, 2016: 15-16; Dadashpoor, Sheydayi, 2021: 549;
Lazarevic¢-Bajec, 2009: 86). However, using only one approach in determining
what public interest is can be limiting. Focusing solely on moral principles
without assessing the long-term consequences of certain actions and policies
could have an adverse effect on equity in enjoying the benefits of urban deve-
lopment. On the other hand, extracting morality in the evaluation of the long-
term consequences of certain actions and policies could lead to infringement
of rights and exacerbate the inequalities based on social status, race, ethnicity,
gender and other factors. When one overemphasizes rationality over morality
in evaluating long-term consequences of urban planning and development,
it usually leads to viewing public interest through the prism of the so-called
‘market rationality’ that prioritises economic growth above all other indicators
of sustainable urban planning and development (Machakaire, Mokhele, 2024: 7;
Colic Markovic, Nedovic-Budic, 2021: 2; Boland, Bronte, Muir, 2017: 117). This is a
very justifiable concern that is backed by empirical data from studies conducted
in several states on the African continent where infrastructural projects have
been prioritized as public interest based on the expectation of economic growth
via urban development. Placing economic growth as the top priority justified
the displacement of vulnerable communities and limiting individual rights
in favour of the political and business elite, among other negative byproducts
(Kamete, 2018: 266-267; Machakaire, Mokhele, 2024: 7). The same is more or
less happening in North Macedonia at the moment.

The advantage that continental legal systems have regarding the deter-
mination of public interest lies in their ability to define it in laws and regula-
tions. The expression of the public interest in the area of urban planning and
development is done throughout policymaking and enforcing the regulations
pertaining to land use (Machakaire, Mokhele, 2024: 4; Dadashpoor, Sheydayi,
2021: 545-546; Colic Markovic, Nedovic-Budic, 2021: 5). The policies usually
consist of general statements and ambiguous principles that, according to scho-
lars, rarely translate to tangible results even in a legislative sense (Machakaire,
Mokhele, 2024: 4). The regulation of land use primarily by zoning plans is the
other plane where public interest is promoted and protected. Regarding the
legislation, scholars note that zoning plans and other regulations on land use
should focus on providing a fair balance between public and private interests,
while some argue that prevailing private interests should be considered as public
due to their prevalence (Machakaire, Mokhele, 2024: 4). When private interests
of individuals happen to collide, thus creating a social conflict, that conflict is
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to be resolved by identifying what is in the best interest of all, also known as
the common good expressed as public interest (Machakaire, Mokhele, 2024: 4).
Scholars also warned against weaponising public interest for political purposes
by creating conditions for marginalising political opponents, activist groups,
communities, etc., all under the veil of public interest (Kamete, 2018: 253-254;
Machakaire, Mokhele, 2024: 4). These concerns are completely justified and
represent a test for democracies around the world.

That being said, in the Macedonian legal system, the Urban Planning Act
determines the public interest in the area of urban planning and development
for all intents and purposes. According to its provisions, public interest is cre-
ating a humane environment, environmental protection and preservation of
natural and cultural resources and space.” The defined public interest must
be observed in all stages of urban planning and development. In the process of
drafting, passing and enforcing zoning plans, there is a mandatory obligation
for authorities to determine the areas and structures that are considered to be
of public interest, detailing their intended purpose and manner of use. It refers
to determining the areas where public infrastructure, public institutions and
other structures relevant for the performance of state functions and defence
are to be constructed. Thus-determined public interest prevails over the private
interest when they happen to collide.

The Urban Planning Act proclaims commitment to realize the public
interest while protecting private interests as one of the basic principles for ur-
ban planning and development. This principle is to be followed in all stages of
urban planning and development, starting from drafting, passing and enforcing
spatial and zoning plans.®® By adopting this principle, the Urban Planning Act
demonstrates an intention to balance between public and private interests in
urban planning and development. The balancing is to be carried out by colla-
borative planning (Bomfim, 2024: 86-88; Lazarevi¢-Bajec, 2009: 91; Booher,
2004: 34; Horelli, Wallin, 2024: 2-5; Li, et al., 2020: 59-61), which entails the
inclusion of interest groups, cooperation, and transparency in the process of
drafting zoning plans.

Interest groups are included in the process of drafting zoning plans by
taking part in participation committees, by directly instigating the drafting
or amending of zoning plans, or by participating in the public assessment of
the drafted zoning plans.

Taking part in participation committees is one way that interest groups
can engage in the urban planning and development process. Participation com-
mittees are established at the local level by municipalities. They are to ensure

17 Article 5, Urban Planning Act.
18 Article 9, Urban Planning Act.
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the inclusion of interested parties in the urban planning and development
process conducted by municipalities. According to the Urban Planning Act,
establishing participation committees (hereinafter: committees) is mandatory
for municipalities. Formally, the municipalities’ mayors give the initiative for
establishing the committees. The committees need to be representative. They
need to include diverse interest groups within the local community, paired up
with experts and municipality officials. According to the Urban Planning Act,
the committees should consist of members of the municipality’s Urbanisation
Commission, planners authorised to draft zoning plans, representatives from
urban communities, non-government organisations, civil associations, local
activists and experts well versed in different areas of urban planning and de-
velopment.” The municipal officials who are to take part in the committees are
selected by the mayor. They participate in an official capacity, which means that
their participation is mandatory. Other members of the committees are selected
from volunteers who have responded to a public announcement for committee
member selection. There is no limit on how many voluntary members can be
chosen for the committees. The main function of the committees is to enable
cooperation between interest groups and municipal authorities by: exchanging
ideas, communicating needs and positions of interest groups regarding urban
planning and development solutions, giving initiatives, offering suggestions
regarding laws and regulations, etc. Even though the committees have a broad
purview to discuss any issue connected to urban planning and development
policies at a local level, it needs to be noted that they hold no authority over
the process. Given that the role of the committees is strictly consultative, we
estimate that their effectiveness as an instrument for inclusion and participation
of interest groups in the urban planning and development process is limited.
Interest groups or individuals can also participate in the urban planning
and development process by initiating a draft or amendments to zoning plans.
This is an opportunity for individuals or groups to lobby for the private inte-
rest to be reflected in the zoning plans.> The initiative is first assessed by the
Urbanisation Commission of the municipality. It decides whether the initiative
will be accepted or rejected. If the Urbanisation Commission decides to accept
the initiative, then the initiative is passed on to the mayor or the minister,
depending on who is authorised to pass the proposed draft or amendments to
the zoning plan. The initiative needs to be voted on by the municipal Council
or the Government. If the initiative is voted on, it will be incorporated into a
program for passing zoning plans. It is obvious that the process of examining,
accepting and then voting on incorporating the initiative into the program for

19 Article 46, Urban Planning Act.
20 Article 39, Urban Planning Act.
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passing zoning plans is lengthy and complicated. That might discourage groups
and individuals from taking initiative, especially considering that there is no
guarantee that the proposed urban solution in the initiative will be integrated
into the zoning plan. The uncertainty remains even if the initiative is incor-
porated into the program for passing zoning plans. Not only is there a high
level of uncertainty regarding the outcome of the initiative, but there is also a
financial burden involved. The group or the individual giving the initiative first
has to bear the costs of preparing an elaborate proposal of an urban solution,
and then they will be obligated to bear the costs of passing the zoning plan that
the initiative refers to. Although this is presented as an inclusive approach in
balancing public and private interests, in reality, this approach would mainly
benefit the interests of wealthy private investors who push lucrative construc-
tion projects. There is also a risk that this approach could lead to favouring
corporate interests at the expense of the public interest and/or the interests
of vulnerable groups and marginalised communities. Local authorities could
resort to catering to investors so that, in return, they can alleviate their finan-
cial burden of complying with the duty to continuously promote and plan for
urban development at a local level (Wargent, et al., 2020: 193). In this scheme,
the needs and interests of vulnerable groups and marginalised communities
would be set aside as not being affordable, or in corporate terms, not cost-effi-
cient and lucrative.

We estimate that this approach in balancing public and private inte-
rests is not fully inclusive and truly accessible for all groups and individuals.
Having this type of initiative opportunity does not necessarily mean inclusion
(Ringholm et al., 2018: 7). If the regulation imposes conditions and standards
that are not achievable for the vast majority of persons, then it might turn into
a tool for discrimination and marginalisation of certain social groups. This
leads to infringement of individual rights, suppression and even displacement
of marginalised communities (Lemaire, Kerr, 2017: 3-4; Wu, Liu, 2022:15-16;
Bustos-Pefiafiel, 2022: 162). The public interest will be harmed as well by the
uneven urban development as a by-product of prioritising corporate interests.
Whenever the laws and regulations leave room for corporate interests to be pri-
oritised in urban planning and development, there is a real risk of it dominating
the field (Ringholm et al., 2018: 13). This is what we see nowadays in the Republic
of North Macedonia. Urban development is focused in major cities where real
estate prices are rising by the day, while rural areas and less popular locations
are left unattended to the point that they lack basic infrastructure. This is not
conducive to the overall economic development, raising living standards and
creating a humane living environment for the population (Ye, et al., 2017: 2-3).

Interest groups can participate in the urban planning and development
process by involving themselves in the public assessment of drafted zoning
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plans. The Urban Planning Act adheres to the requirement of transparency
during the urban planning and development process by mandating that draf-
ted zoning plans be made publicly available. At the stage of draft version, the
zoning plans are publicly presented and discussed by experts, as well as by the
general public. They can give remarks and suggestions for the improvement of
the draft. The remarks are examined by authorised commissions, who prepare
areport on the matter, determining which remarks and suggestions have been
accepted and which rejected. The persons whose remarks and suggestions have
been rejected are personally informed about the reason for their rejection.
However, the entire procedure is more performative than functional because,
in practice, there is very little chance for individuals or communities to have
their remarks and suggestions addressed. Attesting to this fact is the public
outrage and protest that have taken place because local authorities have ignored
concerns about zoning plans not providing solutions for the preservation of
green areas, creating humane living conditions and ensuring environmental
protection.

The approaches of balancing public and private interests by including
different interest groups and individuals as active participants in the urban
planning and development process, be it by committee membership, by intro-
ducing urban solutions via initiatives, or by involvement in the assessment of
zoning plans, are not necessarily a misstep. However, they need to be refined.
The Urban Planning Act needs to regulate a checks and balances system to
avoid the negative outcomes. There needs to be higher accountability of the
authorities for their involvement in the urban planning and development pro-
cess, not just regarding drafting, passing and enforcing zoning plans, but also
regarding the positions they take when resolving conflicts between public and
private interests.

The pursuit for a fair balance between public and private interest in urban
planning and development that ensures equitable inclusion of different interest
groups has occupied both legislators and scholars worldwide (Bomfim, 2024:
88-89). Addressing this issue, some scholars suggest including public-private
partnerships and incentive measures and policies (Payne, 2000: 6; Fiorentini
et. al., 2025: 2; Khululekani, Sijekula, 2020: 3; Bomfim, 2024: 93).

Public-private partnerships can be used as a valuable instrument for
satisfying corporate interests and financing social programs by way of coo-
peration, thus ensuring that all interests will be proportionately protected.
For such an endeavour to be successful, trust needs to be established between
government authorities, investors, and communities. If any party gets sidelined
in the process, the result could be an unrealised project. Creating successful
public-private partnerships also requires authorities to be well versed in iden-
tifying the public needs, estimating the financial requirements and the desired
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profit expectations of investors. In other words, authorities need to have the
capacity to meet the professional and financial requirements on their part and
also make the partnership attractive for investors.

Land sharing is proposed as a measure to balance the interests of low-
income communities and investors (Payne, 2000: 7-8). This measure aims to
incentivise investors to offer affordable housing to low-income households. It
is implemented by authorities who, through urban planning and development,
provide investors with the opportunity to build taller buildings with more floor
space. In return, investors are expected to deliver affordable housing.

4. Conclusion

Urban planning and development are processes with a capacity to con-
tribute to social and economic development, which is why they have drawn
global interest. In an effort to raise awareness and to direct the process of urban
planning and development towards resolving global issues, the United Nations
and the EU have adopted documents underlining core objectives for future
planning and development. The urban planning and development process is
envisioned as an instrument for resolving issues that fall under the category
of public interest, while simultaneously respecting the interests and needs of
individuals. This requires balancing between public and private interests.

In the Republic of North Macedonia, the system for urban planning is
regulated by the Urban Planning Act. The Act constructs an urban planning
system pursuing several core goals: balanced spatial development, rational
arrangement and use of space, creating and promoting conditions for humane
living and work of citizens, overcoming barriers for persons with disabiliti-
es, sustainable spatial development, preserving and improving the quality of
the environment and nature, dealing with climate change, preservation and
protection of cultural heritage and security from natural and technological
disasters and accidents. The goals set forth by the Urban Planning Act are
concentrated around protecting the public interest while balancing between
public and private interests. Balancing is carried out by the inclusion of inte-
rest groups, cooperation, and transparency in the process of drafting zoning
plans. Interest groups are included in the process of drafting zoning plans by
taking part in participation committees, by directly instigating the drafting
or amending of zoning plans, or by participating in the public assessment of
the drafted zoning plans.
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Jp Tuna Ipxecka’

Yp6anucmuuko naavuparse u pa3eoj u nompeba 3a
6anancuparem jagHoz2 u npueamMHoz uHMepeca

Pe3ume

IIpoyec ypbanucmuukoe nNaAaHUpara U paseoja 3HA4ajHO ymuue Ha
paszauvume o61acmu Kao wmo ¢y eKOHOMCKU pacm, o4yearbe #usomHe cpeduHe,
Kpeuparse 00pi#CUBUX U XYMAHUX HCUBOMHUX YCN08d, 3AWMUMA KYAMypPHOR2
Hacaeha, npeseHyuja kamacmpoga, umd. C 063upom Ha 3HA4aj u ymuyaj Koju
npoyec ypbaHucmu4koz n1aHuparea u paseoja uma Ha dpywmeo, 06a mamepuja
ce 6uxce ypehyje HayUOHANHUM 3aKOHUMA. YPOAHUCMUYKO NAAHUPAtse U pa3eoj
npusykau cy u mehynapoduy nasxciey 3602 moeyhHocmu pewasarsa npobrema
Ha enobanrom Husoy. [IpasHu akmu opeanusayuja nonym YjedurseHux Hayuja
u EY 6ase ce ocHosHum yumesuma 6ydyhee naanuparsa u paseoja y Eeponu u
wupom cgema.

3a ocmeapusarbe OCHOBHUX YUsbesa ypbaHO2 naaHupara U paseoja
HeonxoOdHa je pasHomexca u3smehy jagHoe u npusamHoe unmepeca. Osa
pasHomedca ce nocmuce dagarbeM NPUOPUMema jaéHoM UHMepecy, y yusvy
o6esbehusarsa onwmez 6aazocmarsa epahana u dpywmaea, anu ce UCMo8pemMeHO
ocmassea npocmop u mo2yhHocm nojeduHyuma da 3adososbe ceoje npusame
nompebe u uHmepece.

Y Peny6auyu CesepHoj Makedonuju, 3akoHodascmeo o ypbarom
naaHuparsy u paseojy npedsuha ocHosHe yusbese: ypasHomedxiceHU NPOCMopHU
paseoj, payuoHanHo ypeherse kopuwhersa npocmopa, cmeaparse u npomoyuja
yCca108a 3a XymaH y¥cueom u pad epahama, npesasunaicerse npenpeka 3a ocobe
ca uHeanudumemom, o0pxicusU NPOCMOPHU pPA360j, OUysarbe U yHanpeherse
Keanumema xugomHe cpeduHe U npupode, 3awmuma 00 KAUMAMCKUX
npoMeHa, ovysdarbe U 3awmuma KyamypHoe Hacaeha, u 3awmuma 00 npupooHux
u mexHosnowkux kamacmpoga u Hecpeha. [Ipema makedoHckom 3aKoHy o
ypbarusmy, nocmasbeHu yubesu mpeba 0a ce nocmu2Hy ycnocmassarbem
pasHomedce usameby jasHux u npueamHux uHmepeca, a ma pasHoOMex <a
ce ocmeapyje yKkjbyuusarem UHMepecHUX 2pyna y npoyec udpade, usmeHe
u eeanyayuje keanumema ypbanucmuukux naaHosa. Capadrwa usmehy
UHCMuUMYyyuja, CMpyuraka u UHmepecHUXx 2pyna ce noocmuye y céum asama
npoyeca ypbaHucmuukoe naaHuparsa u paseoja. TpancnapeHmHocm yenoe
npoyeca ypbaHoz naaHupara U paseoja 2apaHmosaHda je 3akoHom o ypbanusmy.

" PepoBuu npodecop, IIpaBuu ¢axynrer ,Jycrunujan I1pBu“ YHuBepsurera , Aupuio u
Metopuje“y Ckorby
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Hucmpymenmu koje npedsuha 3akoH o yp6arusmy Cesepre MakedoHuje
3a ocmeapusarse pagHomexce uamehy jagHux u npugamHux uHmepeca y npoyecy
ypbaHucmuykoe n1aHUparLa u paseoja npedcmassoajy Kopaxk y npasom cmepy.
Mebymuwm, da 6u 6unu egpukacHu u c8pcucxodHU, 08U UHCMPYMEHMU Ce MOPAjy
HenpekuodHO ycaspwasamu, wmo je 6uo npedmem aHanu3e u pazmamparsa u'y
osom pady.

Kwyune peuu: cmsapHo npaso, epaherse, ypbaHusam, jagHu uHmepec.
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CTPOI'U POPMAJIN3AM 3ABELHITAA
NN CYBEPEHOCT ITOCJIEAIBE BOJ/BE
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OPHUI'MHAJTHU HAYYHH PAJL

[Tpymiben: 20.11.2025.
Hcnipasrben: 17.12.2025.
[Npuxsahen: 18.12.2025.

Ancmpaxkm: 3asewmatse je popmanam npasHu nocao. Ceako kpuwerse
nponucaHux ycnoea ¢opme 3a KOHKpemaH o6auk 3asewmarea 600u
He2080j NpasHoj HesabaHocmu. Ycaed moea, 360e Hekoe, 4aK U Mare2
¢opmantoe Hedocmamka NPUAUKOM CACMABbLAMA 3d6eWMAtsd,
nocsnedwa 8osba 3asewmaoya Hehe 6umu ucnowmosawa. Y cagpemeHoj
aH210CaKCOHCKOj NpasHoj meopuju jagune cy ce udeje da 3aKOHCKA
pezyaamusa u mymaierbe nponuca o popmu 3agewmarea mpeba da 6ydy
paexcubunHuju, u da npumam mpeba damu Hamepu 3a ca4urbaA8arLe
3asewmarba — ako je ymepheHo weHo nocmojatse, 3agewmarse mpeba
mpemupamu nyHosaxcHum. Y pady he 6umu ananusupame gnadajyhe
dokmpune, npe ceeza harmless error u dispensing power, koje cy
usspwiune CHaXCaH ymuyaj Ha 3akoHodascmeo u jydukamypy 3emana
Koje npunadajy aHea0cakcoHCKom npasHom kpyey. HMcmodo6Ho, u Ha
€8pPONCKO-KOHMUHEeHMAAHOM NPA8HOM NOOpyHjy cee je suwe cmagosa
ycmepeHux ka yoaaxcasary pueudHocmu ¢popme 3agewmarsa. Y mom
cmucay, nompebHo je pazmompumu da au mpeba damu mozyhHocm u
Hawum cydosuma da, wupe caenedasajyhu npasuna o popmu, y cayuajy
¢gopmantux Hedocmamaka marbe2 3Haqaja udy in favorem testamenti,

"Baupeauu npodecop, [IpaBuu pakyarer YHuBepaurtera y Humry, umejr: novak@prafak.
ni.ac.rs, ORCID ID: 0000-0002-9380-1012

" Pag je HacTao Kao pe3ynrar GUHAHCHPama Of cTpaHe MUHKCTApCTBA HAyKe, TEXHOIOIIKOT
pasBoja ¥ MHOBALIHja, TI0 YTOBOPY €BUAEHIIUOHU GPOj 451-03-137/2025-03/ 200120 OF 4. 2.
2025. TOAVHE
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Kkaxo 6u ce nocaedka 80/6a 3ageWMAOYa UCNOWIMOBAA U Peaau3osdand,
a noce6HO U y KOHMeKCMy pa38oja UHPHOPMAYUOHUX MexXHO02Uja U
wupokoe cnekmpa moeyhHocmu rwuxogoe kopuwhera 3a uckazusarse
nocnedre goswe.

Kmyune peuu: 3asewmarse, opma, mecmamenHmapHa Hamepd,
nocaedra 60s6a, pywablugoCm.

1. YBOJ,

JenHa ox 0CHOBHMX KapaKTePUCTHKA 3aBEIITama, jOII 0, PUMCKOT ITpaBa
HaoBaMo, jecTe za je ¢opMasiaH MPaBHU M0CA0." Y CUCTEMY MOJTUMOPPHOT
3aBelTama (MIypanrsam 3aBeliTajHux GOpMHU), KOjU OAIMKYyje BehuHy
CaBpeMeHHUX MpaBa, 3aBellTajiall ce MOXKe ONpeJe/UTH 3a jelaH Of, BUILe
06/1MKa Y KOjrMa MOXKe [Ja KUCKa)ke CBOjY MOCIeIbY BObY, IPH YeMy GOpMaTHU
3aXTeBU MOPAjy Aa OyAy UCIOIITOBAHU KAaKO OU ce OCUTypasio ca0060mHO
MaHudecToBame BOJ/be, eHa MOy3LaHOCT, Te OYyBasia MpaBHA CUTYPHOCT
(Kpctuh, Buguh, 2021: 81).

Bbyzyhu za popma npezpcraBmba GUTaH yC/IOB TyHOBA)XHOCTH 3aBEIITAHA
(popma ad solemnitatem), CyJOBU Cy PUTUAHU Y IPUMEHHU OBUX MPABHUIIA,
Te HUKAKBO OJCTYyTare O MPOmrucaHux GOpPMaTHOCTU HHUje SOMyLITeHO
(AnTuh, BaauHosau, 1996: 307). FbeHo Kplieme BOAM MPaBHO] HEBAa/baHOCTH
3aBelITama, PYUI/BUBOCTH UM HULITABOCTH, Y 3aBUCHOCTH OJ] TOTA KOTHUKHU
3Ha4aj popmu MpHaje HeKYU MpaBHU nopejak.> CleiCTBEHO TOMeE, TOC/Ie A ba
BOJba OCTABHOLIA KOja nMa popMasiHe HejocTaTke Hehe GUTH McnoOIITOBaHA U
peanusoBaHa, Beh he 3aoctaBurTriHa 6uTu pacnopeleHa mpema mpaBuIMMa
3aKOHCKOT HacsehuBama.

[Mocnenmwux geueHuja, meljyTuM, HajIipe y aHITOCAKCOHCKO]j MPABHO]
TEOpHjH, alil U JIETUCJIATUBU U jyAUKATYPH, a JOLHHje U Y eBPOTCKO-

1 Y 6pOjHHUM caBpeMeHHUM IPaBUMa aHIJIOCAKCOHCKOT U €BPOINCKO-KOHTHHEHTATHOT
IIPaBHOT Kpyra 3aBelLITame Cce TPeTHpa Kao cTporo ¢popMajaH MpaBHU 110CAO, jep ce
mporycTy y GopMu cCaHKLMOHHIIY HUIITaBourhy 3aBemTama. Kako cy y Peny6auiu Cpouju
HejocTauu y GOPMHU pasJior PYLI/bUBOCTH 3aBelliTamka, TO y HAllleM IIPaBy 3aBeLITaibe
Tpeba cMarpatu GpOpMasTHUM, a He CTPOro GpOopMaHUM PABHUM ITOCJIOM.

2 Y Benukoj BehWHM JaHAIIBUX APXKaBa, MHUCAHU OOIULIM 3aBeLITakha (€3 CBojepyvaHor
MOTMHCa 3aBemTaona (OCUM y C/yvajeBUMa Ka/a je JOMYLUITeHO CTaB/bakhe PyKO3HAKA),
uehe npousBoguTu sejcrBo (Horton, 2017: 551), anu Kof nojeAMHUX 06/TMKA 3aBEIITaba,
monyT aznorpadCKor, ¥ MambH HeZ,0CTaTaK KOjHU Ce Orie/ia y TOMe /la aKO 3aBellTajial Huje
MPU3HAO CBOje 3aBellTae IMpeJ JBa UCTOBPEMEHO NMPUCYTHA CBEJ0KA, U/ Ce OHU HUCY
WCTOBPEMEHO TOTIHCA/IM Ha 3aBelITawy, YnHuhe 3aBemrame HeBasbauuM (Kpcruh,
Bupwuh, 2021: 90).
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KOHTHHEHTAJ/THOj IPaBHOj MUCJIY, TIOCTaBJba Ce ITUTake YeMy JaTH IPUOPUTET
- ¢opmu nnm TecramenTapHoj Hamepu? [la mu Behy Texxuny Tpe6a na uma
cTporu ¢popmasivzaM MM CyBepeHOCT BOJbe 3aBeurraona? Jla nau yciepn
dopMaTHUX HeJOCTaTaKa, YaK ¥ OHUX Mame 3Ha4ajHUX, Tpeba MOHUIITUTH
3aBelllTame MM ITaK HaCTOjaTH fia ce MOoC/Ie/Iiha BO/ba UCIIOIITYje U peannsyje?

[Ipempa Benvka BehrHa caBpeMeHUX IPaBHUX CUCTEMA U JaJbe CTPOTO
CaHKIMOoHUIIe GOPMaTHe HeIOCTATKE 3aBElITAba, 10jeJiHa 3aKOHOAABCTBA
Beh n3BecHO BpeMe Tparajy 3a npesasHuUM pelrewuMa. Y pagy hemo Hajope
yKasaTy Ha 3HayajHe JOKTPHHApHEe CTaBOBe U3 aHIJIOCAKCOHCKOT IIPaBHOT
OKpYy>XeHa, KOjU Cy CHaroM CBOje apryMeHTalidje U3BPUIUIN YTHUILQj] HA
3aKOHOZAaBCTBO MOjeIUHUX Jp)KaBa Yy MOIJely OACTyIMama Of, CTPOTor
IpHUp)XXaBama Npasuaa o ¢opmu 3aBeliTarba. OBU 3aKOHOJABHU 3aXBaTH
M3a3BanMu Cy TypOy/leHLMje U KoJeG/BUBOCT, M HAMIIIM Ha Pasin4yrTa
TyMadema y jyAUKaTypH, Koja he 6utu npeamMer noce6He naxxmwe. O HaBeJeHUM
MMUTakbHMa CBe BHIIe ce JUCKYTYje U y eBPOIICKOj TPaBHOj HAayLIH, U YKa3yje
Ja je M Y KOHTUHEHTAa/THUM npaBuMa Moryhe nsHahu mexanusme ga ce
HCIIOLITYje MOC/Ie/ba BO/ba 3aBEIITA0NA YIIPKOC GOPMATHOj MAH/BUBOCTH
3aBemTawa. OBUM pazsoM nokymahemo ga gaMo JOIPHUHOC M3HATAXEmY
MpaBHUX MeXaHM3aMa KojuMa Ou ce npyxuia MmoryhHoct cyzoBrMa za, nog,
ogpeheHnM ycoBuMa, 3aHeMape nojeirrHe GpOopMaHe HeIOCTaTKe 3aBelITama,
136erHy mberoBo NOHUILITEHE U HA Taj HAYMH HUCIIOUITYjy HAMEPY OCTaBHOLIA
3a cauMmbaBame 3aBelliTamba.

2. 3Hauaj u pyHKOUje PpopMe 3aBelmITarkHA

Y nomahoj mpaBHOj JOKTPHUHHM HCTAKHYTO je Aa MOCTOje [Ba pasjora
crporocTu GpopMe 3aBelITatha: OHa, C jeflHe cTpaHe, omoryhyje ma 1o uspaxaja
nohernpasa, ICTUHUTA, ,X/1aJHA" BOJ/ba 3aBEILUTAOLQ, a C ApyTe cTpaHe 06e36ehyje
MOLITOBab€ MOCJIeithe BOJbe U CIIpevyaBa MOTyhHOCT ieHe 3/10ynoTpebe. 3aTo
ce ¥ MHCHUCTHUPA Ja Bojba Oyne duKcHpaHa y nmucaHoj GopmH, a y yCMeHOj
ce MOXKe MCKa3aTH CaMO M3y3eTHO — aKO ycCJjeJ U3BaHPeJHUX OKOJTHOCTH
3aBelITaal, HUje Y MPUINLM Ja CAaYMHU NMHUCAaHO 3aBewTame (Mapkosuh,
1972:101). Popma JonprUHOCH 036GH/BHOCTH U 3PEJIOCTH OZJTYKe 3aBEIITA0La O
pacrozie /v 3a0CTaBIITHHE, MUHUMH3HPA YTULQj HA HberOBYy BOJbY, CIIpeYaBa
dancupukoBarme 3aBelITaba U IoKasyje ga oo noctoju (Bophesuh, 1903:14-15;
[Mepuh, 1923: 32). ¥3 10, oMoryhyje cio/pauiwy MaHudpecTaryjy 3aBenITaoueBe
BoJbe 1 00e30ehyje weny ayrentrunoct (byphuh Munowesuh, 2021, 437). OBo
je HApOYHTO Ba)KHO jep Cce 3aBeLITale y jeAHOM OMTHOM JeTaby pasuKyje
o[l IPYTUX IIPaBHUX II0C/IOBA: OHO IPOM3BOAY /1€jCTBO TeK KaJa 3aBellTaall
nmpeMuHe. 3aToO ce ¥ cMaTpa Aa ¢popmasiHa npasuia Tpeba ga 6yay cTpoxa y
KOMITapallju ca APYTHUM, IIpe cBera inter vivos, TpaBHUM II0CJI0BHUMA.
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Yysenu npod. Langbein ca Yuusepsurera Jejn (Yale) ucrude na popma
3aBelliTarba UMa YeTUPH QYHKIHje: 3aLITUTHY, JOKasHy, KaHanuuryhy u
ynosopasajyhy (Langbein, 1975: 492-497).

dopma 3aBelITakba UMa BUIIECTPYKY 3AIUTHUTHY Y/IOTy. 3alITUTHA
dyHknuja mpumapHo 06e36ehyje ma Hamepa 3aBemrtaona 6yze u3pakeHa
c10604HO, 63 UKAKBOT yTHIIAja Ca CTPAaHe, TMLIEHA MaHA Y U3jaB/beHOj BObH.
Crpora ¢dopmajiHa mpaBuiIa, CTOTA, MPEJCTaB/bajy HHCTPYMEHT 3aIUTHTE
3aBeIITA0NA OJ Pa3/IMYUTHUX 3/10ynoTpeba, o6e36ehuBama ayTeHTUYHOCTH
3aBellTama, cripevyaBama ¢pancudrKoBamba 3aBellTama, Kao U Y TOMe a ce
yKaXKe J1a je yYHIbeHO pacrosiaramwe animus testandi, a He fa MpeiCTaB/ba
CaMo M /[iejy MJIM HaTOBEIITaj 3aBEIITA0NA A [JIAHKUPA Ja CAYNHU 3aBelITambe
ogpehene cagpxxune (Byphesuh, 2015: 128).

Jlokasna ¢yukiuja dopme manudecrtyje ce y tome mto ¢popma
o6e36elyje yrBphuBame nocrojama 3aBellTama, NpeACcTaB/ba M0y3/4aH JOKa3
Ca/Ip)KMHE 1 ay TEHTUYHOCTH TI0C/Ie/[Ib€ BO/bE — 1 JOKYMEHT 3aHCTa IIOTHYE OFf
3aBeluTaona. HavMe, HepeTKo ce y MPaBHOM )XMBOTY J€IlaBa /1a 3aBellTaaly
CAaYMHM 3aBellTame rogruHama mnpe cMpTu. [la 61 ce JOKasamo Mocrojame u
Ca/Ip)Kaj mocIe e BO/be, CaBpeMeHa 3aKOHOAABCTBA 3aXTEBAjy Jja NCKa3aHa
BOJ/ba OyZe ,cavyBaHa“ y MUCAHOM JOKYMEHTY, TPUBATHOM MH jaBHOM.> OBa
MpaBHJIa C/Iy)Ke /Ia Ce MOTBPAY UAEHTUTET 3aBEIITAOLA, KA0 U YUHeHUIIa
Jla je 3aMCTa XTeO a CAYMHH 3aBellTame, a He HEeKU JPYTr'd NMPaBHU M0CA0
(Zatucki, 2020: 817).

Kananumyha ¢pyukumja nogpasymesa sa mpasuia o GopMH ycMepaBajy
3aBelITA0LA /1a CBOjy MOC/Ie/IbY BOJ/bY M3Pa3y Ha HAYMH KOjH je IPerno3HaT/buB,
MpaBHO yOOJIWYEH W CTAaHJAPAM30BaH, Kako Ou ce m3bersa pas3muymuTa
TyMaderba JOKYMEHTa M KaKo OU M Cyy U yYeCHUIIMMA Y MOCTYIKY GHIIO
HeJBOCMUCJIEHO jJaCHO /1 je peY O 3aBelITaby, a He O HEKOM JJPYTOM ITUCMEeHY
(Genmewnriry, MUCMy U CIMYIHO).

Ynosopasajyha ¢yHk1Hja c1yxu ToMe fa GOpMarTHOCTH KOje ce MOpajy
HCITOLITOBATH YIIO30P€e 3aBELITA0LA HA BAXHOCT pPajibe KOjy MpeAy3umMa —
Jla cavyMmbaBalbe 3aBellTama He MpPeJACTaB/ba yOOHW4YajeHy, CBAaKOZLHEBHY
aKTHBHOCT, Beh /ja 0Baj mocao nmpousBogu 036H/bHE MIPaBHE MOC/IeLHULE U

3 M Kop ycMeHOr 3aBelITama 3aXTeBa Ce [a 3aBELITajHU CBejoLM 6e3 o arama (Jakie,
JIOK cy UM y cBe)xeM cehamwy nociegwe peun 3aBeltaona, Kao ¥ OKOJHOCTH Y KOjUMa
je mocieba BO/ba YCMEHO M3pedYeHa) cacTaBe NMHUCMEHO y KojeM he M3HEeTH cafpKUHY
rmocJe e Bo/be U ONMHUCATH MPUIMKE Yy KOjUMa Ce 3aBellTajial Halao, Koje he urro mpe
npejaTy Cyay, /I [a TIpeJ CYA0M YCMEHO Ha 3alIMCHUK ITOHOBE CaIP)KUHY 3aBeIITakha,
y3 HaBoheme rze je U y KOjUM OKOJIHOCTHMA OHO CauyMibeHO (3a CPIICKO MPaBo: 4JI. 111,
cT. 1 3akoHa o HaciehuBawy Peny6nuke Cp6uje, Ca. enacHuk PC, 46/95, 101/03 — of1yKa
YCPC u 6/15. Jame: 30H). Y ckopwujoj 6yayhHocTH Ba/ba O4€KHUBATH Za ce oMoryhu fa ce
moceGHO peryJIuliie [a ce Ca/ipXKHUHA MOC e/l Hhe BOJ/be MOYKE MOXPAHMUTH U HAa HEKOM JPYyTroM
MeJ1jyMy, OZHOCHO y eJIeKTPOHCKOM OOJIMKY, a He caMO Y MHCcaHoj popmu.
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Jia ce IBbUMe OJJIy4yje O pacHoje/iv 3a0CTaBUITHHE HAKOH CMPTH. 360r TOra,
mpaBuia o OpMH 3aBellTakba UMAjy 3a Wb Ja MOACTaKHY ocehaj moBehane
ogrosopHoctu. Tume ce cMambyje pU3HK O HEIIPOMHUIL/bEHUX, UMITYJICUBHHUX
YT HAMETHYTHUX OAJIyKa, 06e306elhyje ce ma nckasana Bopa Oyse He caMo
ayteHTH4YHa Beh u 3pena m mpomunubeHa. Y cynpoTHOM, mocTojana 6u
IpeBeJIMKa OMACHOCT /1a Ce MHOTe GP30IJIETO JOHEeTe O TyKe HJ/IH He3aBpIIeHH
HaLPTH 3aBellTarba CMaTpajy Ba/kaHUM pacnonaramuma (Zatucki, 2021:
144). Ocum Tora, ¢ 063upoM Ha ToO Aa Ppopma HarjaumaBa 036M/BHOCT YUHA
3aBelliTaBara — aKO 3aBellTalke MOpa Ja MCIYHU cBe pOpMaJIHe YCJIOBE,
3aBemTanal Hehe mohu fa ra Mema uaK ga caYuHU HOBO 6e3 03GMIBHOT
pasmarpama (Horton, 2017: 556).

Y npaBHOj Teopwuju 3amTuTHa PyHKLHja popme anocTpodupa ce Kao
Haj3HAYajHM]a, TOK Cy ocTasie PyHKIHje ceKyHaapHor kapakTepa (Byphesuh,
2015: 128-129).

3. Yuemwa o cykoOy popMe 3aBeliTarkhba U HAMepe 3a Ca4YubaBambe
3aBelITama Y aHIJIOCAKCOHCKOj IPaBHOj TEOPUjH

YumweHHLA [a je 3aBelliTare IPAaBHU II0CA0 MOrtis causa U Ja [,ejCTBO
MIPOU3BOAY HAaKOH CMPTH, Y KOpe/aljijHu ca TUM JIa Ce OHO MOYKe OCITOPaBaTH
Y HeroB MOHUIITAj 300T HeJoCTaTaka y GOPMU 3aXTeBaTH TeK IO CMPTHU
3aBelITA0Ld, 0TBapa MpobjeM (He)locTojatba KOPEKTHBHOI MeXaHU3Ma Y
C/Iy4ajy teroBe HeBa/baHOCTH, Oyayhu a 3aBenITaal BULIe HUje y CTamy Aa
dbopmaiHe HeOCTATKe OTKJIOHH, HUTH [ja HOBO 3aBeLITale CAaurHH.

[Tocnemmwux nenennja XX BeKa, y aMepUYKOj ITPAaBHOj TEOPHjHU PA3BUIIO
ce ydemwe Koje ce CHa)XHO CYyNMPOTCTaBHUJ/IO BUIIEBEKOBHOM JOMWUHAHTHOM
CTaBy O CTPUKTHOM IIpUAPXKaBamwy NpaBuia o GpOpMH 3aBelliTama, Koje je
3a MocJ/IefUIly NMaJio HeBa/bAaHOCT 3aBelITarba U 360T MambuX pOopMaTHUX
HeJOCTaTaKa, IpeM/a 3aBelITaoyeBa HaMepa 3a CauMibaBame 3aBellTama U
ayTEHTUYHOCT U3jaBe MOoC/Ie e BO/be HUCY OM/IN CIIOPHH.

[Tpo¢. Langbein TBopa je nokTpune substantial compliance (cymrTuHCKOr
NpHAPIKaBama, CYLITHHCKOT ycKTahuBamwa ca popmaiHOCTHMA) y 3aBELITajHOM
IIPaBY, KOjy je U3HEO Y CBOM YJIAHKY jOLI 1975. TOAUHE, a KOjY je HeIITO BUILE Of,
JelleHHje KaCHUje KOPUIOBao yuemeM o Ge3asneHoj rpeuu (harmless error
doctrine). AyTop je moiao of, CTaBa /ia je mpaBuIo GYKBaIHOT IPU/P)KaBakba
npasuia GpopMe HaPKUBEIO CBaKy MOTyhy KOPHCT KOjy je MOTJIO UMaTH U
je mouuno BpeMe 3a apyravuje noriese (Langbein, 1975: 531). Kao ocHuBau
T3B. QyHKLHMOHATHE LIKOJIe, OH je popMasiHe 3aXTeBe TPETHUPAO KAa0 CMHUCIeHe
CaMO YKOJIMKO OHM epHUKACHO CIIY)Ke: 1. OCTBApemy 3aBelliTaoueBe HaMepe
U 2. OTKJIaWalby MUTaka y NOrJIeAy MPUPOJe AOKYyMeHTa (Ja ce 3amcTa
pajgu o 3aBelITaky) U werose ayrenTuyHoctu (Douglas Miller, 1991: 605).
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HacympoT cBenpucyTHOj Mzieju 0 CTPOTOM TIPUP)XKaBay Gpopme, JOKTpUHA
CYLITUHCKOT MIPU/PXKaBamba Jaje Cys0BrMa MOTyhHOCT 1a MPpU3HAjy 3aBELITAbY
MyHOBA)XHOCT U OHJ,A KaJla OACTYMA 0f $OpMaTHOCTH KOje 3aKOH IPOIKCYje,
Ja Mame popMasiHe MPOIYCTe ONPOCTE U BATUHPAjy 3aBeIITatbe aKO yTBPe
[a je mpomycT 6e3 yTHIlaja Ha CBPXY 360T Kojer je popma mpeaBuleHa, OZHOCHO
Ja je uu/b mponricaHe GpopManTHOCTH afieKBaTHO ocTBapeH (Langbein, 1975:
513). Kako je jeran amepuvku CyJ IPUMETHO, CBPXa JOKTPHUHE CYIITHHCKOT
MpHUJp)KaBamka HUje Ia OTBOPH BpaTa HeMapy WJu mpeBapH, Beh na ,ykionu
npoyedypaniHe cumHuye Kao npenpexy 3a 0CMABUHCKU NOCMyNak (npozaawerse
3asewmarba)“.*

JoxTpuHa Ge3zasneHe rpeuike (harmless error) npeacraB/ba peBUgHUPaHY,
MMOjeJHOCTaB/b€HY BEP3Hjy [LOKTPHHE CYIITHHCKOT TMPUApPKAaBama |
MO pa3yMeBa Jja CyZ MOXKe TPH3HATH Ba/baHOCT 3aBEIITakY KO ITOCTOjH jacaH
1 y6ea/bUB JOKA3 /A je JOKYMEHT 3aHCTa U3Pas MOC/Ietbe BO/be 3aBELITA0LA
(Langbein, 1987: 53). OHa je HacTaza Ha 6a3u NMpoOy4YaBaka 3aKOHO/ABHE
pedopwme y Jyxxnoj AycTpanuju (jesHOj of caBe3HHUX gp)XaBa AycTpasiuje),
KOja je mpBa yCBOju/1a MOJeT ,, AMCKpenuoHor oBnairhewa“ (dispensing power),
KOjUM ce Cyg, oBiaiurhyje na 3aneMapu HeocTajyhy popmanHocT 3aBemTarma
cBe 10K je yOeheH a HeMa jacHe 1 pa3ymMHe CyMIbe f1a je OCTaBHIIal] HAMepPaBao
Ila TOKYMEHT IpeJCTaB/ba keroso 3aBewTamwe. [Ipod. Langbein je cmaTpao
0BQj IPUCTYTI ZOCJIeIHHUJUM y IIOIITOBAY IOC/Ie e BOJbe 3aBellTaolla, Te je
KOPHTIOBAo M MPEMMEHOBAo CBOje mpehaiute yuerwe y JOKTPUHY Oe3asieHe
rpemke. CmaTpao je na u Cjenumene Amepuuke /Ip)kaBe Tpeba ma criese
OBaKaB MPUMep, KaKO He O TPaSUL[MOHATHUM PelielbMa HAHOCHIE HETTPABAY
cBojum rpahaHuMa u Kako 6u ce ,,nPUBAMHO NPABO 0CA0600UN0 CPAMOMHUX
peauxkama“ (Langbein, 1987: 54).

M3menama amepuukor Uniform Probate Code-a 1990. rogute,’ Ha TeMe by
OBOT' y4ema yBesieHO je T3B. harmless error rule y § 2-503. Ha ocHoBy oBor
MpaBHJIa, JOKYMEHT KOj! HUje CAYMbeH Y CKIay ca pOpMaTHUM MPaBUINMA,
cMarpa ce BakehrM ako ce jacHO M yBepJ/bHBO JOKaXKe [a je 3aBellTaal
MMao HaMepy /1a Taj JOKYMEHT IpeJCTaB/ba HEroBO 3aBellTarbe, A0JATaK
VIV U3MEHY 3aBelITatba, UK [ja je IbUMe e TAMUYHO HJIH TIOTITYHO OMT03Ba0

4 Inre Will of Ranney, 589 A2d 1339 (New Jersey, 1991).

5 Uniform Probate Code je Mmozen-3akoH JOoHET 1969. rOIMHE Ca LU/bEM /A Ce yjegHadye
npasuia o HaciehuBamwy, 3aBeliTalkbUMa U YIIPaB/bathy 3a0CTABUITHHOM Y AaMEPUYKUM
caBe3HUM JpxaBama. byayhu na Huje caBe3HU 3aKOH, Ap)XaBe HUCY Y 06aBe3u ja ra
MpUMeY]y, aJId MOTY /1 ra YCBOje CBOjUM 3aKOHOJABCTBOM Y Il TMHU HUJTH e TAMUYHO, Ca
MambUM n3MeHaMma. [lo cajia rajey eI0CTH YCBOjUIIO 15 CAaBE3HHUX IPXKABa, a ca K3MeHaMa
jOIL HEKOJIMKO, U Y BbMMa Mpe/ICTaB/ba OCHOBY HaC/IeJHOT TpaBa. TPeHyTHO je y MPUMeHHU
Uniform Probate Code ca n3amMeHama u3 2019. TOAMHE, Ca TOKATHUM MogHudHUKaujama.
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paHUje 3aBellTarbe, MU MaK /1 je Je TMMUYIHO VU MTOTIYHO ,,00KUBeo” paHuje
OII03BaHO 3aBelLITame.

CywTvHa HaBeAeHUX AOKTpHWHA (substantial compliance, harmle-
ss error, dispensing power), KoOje UMajy CIMYHY ITOJIa3HY OCHOBY, a/Il He U
JOMalllaj IpUMeHe, jeCTe y TOMe Ja Ce 3aBelITaoueBa HaMepa Jia paciopenu
CBOjy MMOBHMHY HaKOH CMPTH U H€eroBa MCKa3aHa Mocjekha Bo/ba CMATPAjy
Haj3HAYajHUjUM, U Ia MOPAjy OUTH ucolToBaHe 6e3 063upa Ha popmarnHe
HeJoCTaTKe 3aBelTama. OBa yyema (a HapouuTo harmless error JOKTpUHA)
CTeKJIa Cy BeJIMKH 6poj nmpuctanua Mel)y ameprukum Teoperndaprma Koju
CY ILUIeIMPa/Iu 32 BUXOBO yBoleme y 3aKOHOJaBCTBAa CaBe3HUX APXKaBa Koje
uucy umrmiementupasne Uniform Probate Code.

HMnak, BehnHa caBe3HMX aMepUYKHUX ApKaBa HU O JaH-JaHAC
HHje yCBOjU/Ia 0Baj MPaBHU MPOIKC, CAMHUM THUM HU JOKTPHUHY Ge3a3eHe
rpewrke. O4UrIe HO OB3j MPUCTYI, KOjUM ce 3Ha4aj popme OGUTHO yMarbyje,
a aTnICONMYTHU NMPHUOPUTET [jaje 3aBellTaoyeBOj HaMepH, CMAaTPajy MpeBullle
nubepanuuM. Melhy nmociennuiMa npaBHe MUC/IHM MOCTOjU M CXBaTamwe Aa
BehuHa caBesuux ngpxaBa Huje ycBojuia harmless error rule jep ce y tbuma He
MpUMelbyje MPUHLUII CTPOTOoT MpUp)KaBamwa GpopMe, Kako To onucyje Langbe-
in, Beh mpuHun ¢piekcuGuIHOT cTporor npuapxasatba (flexible strict compli-
ance), xoju je nparmatudauju. [Ipod. Wendel oBum nmojmom o3navaBa cyacky
MpaKCy rje ce mpaBua o GOPMHU U Jajbe MOLITYjy, /I Ce TYMaye eJlaCTUYHHje
KaKo Ou ce n36erio MOHULITEE 3aBelLITakba 300r CATHUX MPOIYCTA KOjU He
yrpoxkaBajy cBpxy ¢popme (Wendel, 2017: 343).

4. Cyacka mpakca 3acHOBaHa Ha JOKTpHMHaMa
CYLITHHCKE ycar/lalleHOCTH, 6e30MacHe rpenrke u
auckpennoHor opnamrhemwa y CA/l u Aycrpanuju

Cyancka npakca CAJl u Ayctpanuje obuiyje moCTymuMa y KojuMa
Cy CYyIOBY OZJIyYMBAIH A I Ja MPU3HAjy Ba/baHOCT 3aBelllTalbHMa Koja
cy uMaJsa HejgocTtaTKe y ¢popmu. To nmuTame ce mpe cBera MoCTaB/bajio KO,
MPUBAaTHUX MHUCAHUX OOG/MKaA 3aBelITama. ToKoM aeneHuja, MmehyTum, u
OPYTu O0/IMIY MCKa3WBamba IOC/e[ihbe BO/be, HAPOUUTO Kopuinhemem
CaBpeMeHHX TEXHOJIOTHja, OMIN Cy MpeaMeT CYACKHUX MOCTyMaKa y Kojuma
ce IeHWJIa UCITYHeHOCT GOPMaHHUX YCI0BA IMYHOBAa)KHOCTH 3aBellTama
KpO3 IPU3MY ITOCTOjama 3aBelliTaouyeBe HaMepe U ayTEHTUYHOCTH TIoC/IeJbhe
BoJbe. Y KpaTKuM 1pTaMa ykasahemo Ha HeKe 0f Haj3HAYajHUjUX CTy4ajeBa
U3 jyAUKaType OBUX JiBejy 3eMajba.

/lBe Hajo3HaTHje OAJIyKe Ife Cy CYLOBHM Ha OCHOBY CXBaTama O
CYLITHHCKOM NpHUP)KaBamwy popMe MPHU3HAIU Ba/baHOCT 3aBellITakbha JOHETe
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cyy [lencunBanuju 1981. rogune, y cny4ajy In re Kajut’s Will,® u y Jlyusujaum,
y nmpeameTty Succession of Guezuraga 1987. roguHe.” Y IpBOM CJ1y4ajy, aZBOKAT
je MMe CJIeTIor 3aBellTaola Y AOKYMEHT YKyLja0 yHAIlIpe[, Y beTOBOM O/ICYCTBY,
a [IOTOM Ce 3aBellTaall IOTIKCAO0 Ha 3aBelliTalby CTaB/balbeM 3HaKa, LITO HUje
6110 y CKJIa/ly ca 3aKOHOM. [1o cTaHOBHILITY CyJja, HUKAKBA Ce KOPHCHA CBPXa He
OU IIOCTUI/Ia MOHMLITABAbEM 3aBeLITaka yC/ie, TEXHUYKOT HelIPUP)KaBamba
dopmanuux npasua, 6yagyhu ma je ocHoBHu b popme ma ce o6e3benu
cripoBoljeme HaMepe 3aBemtaoua. Y gpyrom ciayd4ajy, Bpxosuu cyp Jlynsujane
je Hawao za je pOpMasTHO MAH/PMBO 3aBellTakbe Y CYIITHHCKOM CKIaAy ca
3aKOHOM aKO IOKYMEHT aIeKBaTHO LITUTH 3aBellTaoua of npesape. byayhu
Ja je, M0 MUILbEIbY CyJja, HAMEPA 3aKOHO/ABIA 1a pOpMY CBeZle HA MUHUMYM
HeOIIXOJaH 3a CIIpedyaBame IpeBape, TO 3/lpaBOPa3yMCKa JIOTUKA HaJlaxe
na 6aro oxcTymame of ¢popme Ba/ba 3aHEMAPUTH, U A OHO He Tpeba zga
JOoBeJie 0 HUIITaBOCTH 3aBelITakha aKo HUje OMJI0 HUKaKBe IpeBape, OZHOCHO
yTHII3ja Ha BOJbY 3aBeITao0Ia.o

[TpaBuso o 6e3azneHoj rpeuy, cagpyxato y Uniform Probate Code-y,
Koje ce mpuMemyje y onpeherHom 6pojy ameprykux caBe3HUX APIKaBa, [OBEJIO
je o BeIMKOT 6pOja CyACKUX OJJIyKa IZie Cy CyJOBU NIPU3HABAIH TyHOBAXXHOCT
3aBellTara Ca 3HA4Y3ajHUM POpMaTHUM HeLOCTALMMA, Kafa OU yTBpAUIU
MIOCTOjale TeCTaMeHTapHe HaMepe. JeJaH of HajaubOepaTHUjUX IpHUMepa
IeroBe MpruMeHe I0roguo ce y cay4ajy Estate of Ehrlich, rie je 3aBenrranari,
MHave IPaBHUK, CAYMHUO HEMIOTIIMCAHO 3aBellTame Koje je OMJ/IO OTKYLIAHO Ha
dopmynapy (MeMOpaHAyMYy) ca UMEHOM U apeCcOM a/|BOKATCKe KaHIeapuje
3aBelITaolla OAIITAMIIAHUM Ha MapruHu. Anieslannonu cyz y Bby Llepcwujy, mako
je IPUMeTHO [1a je TIOTIIHC ,Hajmedice onpagdamu kao Hedocmamak, jep omeapa
036U/bHY, anu He U Henpemocmugy cymisy” y Ioriey TeCTaMeHTapHe HaMmepe,
UIIAK je HAlllao /1A je 3aBellTare MNYHOBAXXHO, jep ce YKJana y MPOKJIaMOBaHU
LiM/b MPaBHUJa 0 6e3a3/IeHOj TPeLILH, a TO je MOIITOBame animus testandi
ocraBuona (Uzcategui, 2015: 3). Y npeamery u3 Kanudophuje Estate of Berger
13 2023. TOAMHe," OCTaBMJba je HallKcala U MOTIIMCaIa ITMCMO, 6e3 IpUCyCcTBa
M TIOTIIHMCA CBEIOKA, KOjUM je pacrosarasia Behum resnom nMoBHHe 3a C/y4aj

6 In re Kajut’s Will, [1981] 2 Pa. Fiduc. 2d 197, 204.
7 Succession of Guezuraga, 512 So. 2d 366 (La. 1987).
8 Hasepeno npema: (Alberta Law Reform Institute, 1999: 44).

9 Y HOBMjOj aMepHYKOj PaBHOj MUCJIM U3HOCH Ce CTaB, 3aCHOBAH Ha TeMeJby C/Iy4aja
Guezuraga, ja ako IpuMeHOM aHanuse ,BepoBarHohe npeBape” (likelihood-of-fraud analysis)
CYZA YTBPAH Ja je 0fCTyMHamwe of 3axTeBa ¢popMe TaKBO /1a je 3aBelLITaaL, 61O afleKBaTHO
samruheH o BepoBaTHohe fa Gyze mpeBapeH, 3aBelTambe Tpe6a CMaTpaTH Ba/baHUM U
Kaza je popmanuo manbpuso (Holmes, 2014: 541).

10 In re Estate of Ehrlich, [2012] 427 N. J. Superior Court 64.

11 Estate of Melanie P. Berger, 91 Cal. App. 5th 1293 (2023).
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cvpru. Cyz je y3eo y 063up CBe oKa3e ¥ yTBPAUO je a KOHKPETHO MUCMO U
nparehe okonHOCTH, ,Kao cTBap mpaBa‘, JOCTHIKY MPar jaCHUX U YBEP/BUBUX
Jl0Kasa O TOMe i je OCTaBM/ba 3aKCTa JKeJlea /la U3BPIIM paclopes CBoje
3a0CTaBLITHHE.

Y HOBMjOj CYACKOj TpaKCH Ba/baHOCT 3aBelliTaka IPU3HaBaHa je M KaJa
Cy cauntbaBaHa KopHuitheweM caBpeMeHHUX TEXHUYKUX CPeJICTaBa, OLHOCHO Y3
nomoh nHpopmauoHux TexHonoruja. ¥ cay4ajy us Oxaja Estate of Castro,”
13 2013. TOJMHE, CY/ je OfJIy4YHo [d je IYHOBXKHO e/IeKTPOHCKO 3aBelITambe
Ca4YMIbeHO Y MOTIIHCAHO OJ, CTPaHe 3aBelITA0lAd U CBeJOKa Ha Tabjery,
kopuurhemeM stylus-a (eJIeKTPOHCKe OJIOBKE), jep je yTBPAHO IOCTOjarbe
TecTaMeHTapHe HaMmepe. Y npegmerty Re Estate of Horton, u3 2018. rogusne,”
KOjU Ce 4eCcTO HaBoAM Kao Bojehu ciydyaj mowrroBama ,JUruraaHe Bojbe’,
CyZ je Hamrao ga u Gejielnka y armMkanuju Evernote Ha MoGuiHOM TeehoHy
KOjoM je pacrnopelheHa 3aoctaBiiTHHA, a Ha KOjy je y CBOjepyYHO HAIMCAHO]
OIIPOLITAjHOj MOPyL M pedeprcao OCTaBHUIAL], MOXKE BAXUTH K0 MHCAHU
IOKYMEHT MAKO je ped O JUTMTATHOj CIUIH, LITO je HEOMXOAHO fa 6u ce
CMaTpaJIo 3aBeLITabEeM.

Y HEeKOJIMKO ayCTpaIHjCKUX JPXKaBa, I'Ae je JOKTPHUHA JUCKPELMOHOT
osnamhema cyza (dispensing power) UMILIEMEHTHPAHA y 3aKOHCKE MTPOITHCE,
OpOjHU CY C/y4ajeBU rae Cy CyLOBH JajIU MPeAHOCT MOLITOBAKY MOCIebhe
BOJb€ 3aBELITA0LIA HACYIPOT KPYITHUM (pOPMaTHUM IIPOMYCTUMA. JOLT Y CTy4ajy
Graham u3 1978. roguHe,'* KOju je yIapuo TeMesbe MPAKTHYHOj TPUMEHU
JUCKpelroHor oBaurhema Cyza, CyA je IPU3HAO Ba/baHOCT 3aBEITakA Koje
HUje OMJIO MOTIIMCAHO Off CTPaHe CBeJ0Ka Y 3aje JHUIKOM IPHUCYCTBY CBeloKa
3aBeIITaol]d, HAKOH LITO je YTBP/HO /ia je TOCTOojasIa jacHa HaMepa 3aBelITaola
Jla pacIopey CBOjy 3a0CTABIITHHY.

Y nocnejmpuxX NeTHAeCTaK rOAWHA Y IPAKCH ayCTPalHjCKUX CYZ0Ba
6110 je mocCTa cay4ajeBa rje ce mnpuMeHoM dispensing power-a OA1y4HUBaJjIoO O
MyHOBA)XHOCTH 3aBeIlTakha CAYMbeHNX Y3 TOMOh caBpeMeHHX TEXHOJIOT Hja.
Y cny4ajy Yazbek v Yazbek u3 2012. rogune,’> nyHOBa)KHUM je OrjIallleHO
3aBenrTate y mporpamy Word, Hassauo Will.doc, kojuMm je u3BpiueH pacmopes
3aocraBiiTuHe. Y npeamety Re Estate of Wilden 13 2015. rogune,® octaBuiar,
je caumHUO [Ba 3aBemiTakma: DVD ca BUeo-cHHUMKOM Ha KOMe U3HOCH CBOjY
BOJbY, @ YHjH CYy TPAHCKPHUIIT IPUIIPEMHJIN A BOKATH IMOZHOCHOILIA 3aXTeBa, U

12 Inre Estate of Javier Castro, 2013 ESoo140 (Ohio Court of Common Pleas, Lorain County,
Probate Division).

13 Inre Estate of Horton, 325 Mich. App. 325, 925 N. W. 2d 207 (Mich. Ct. App. 2018).
14 In the Estate of Graham, [1978] 20 S. A.

15 Yazbek v Yazbek, [2012] NSWSC 594.

16 Re Estate of Wilden, [2015] SASC 9.
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MOTIMCAHU KYLIAHU JOKYMEHT, anu 6e3 nornuca cBegoka. Cyz je 3aK/byuno
Jla je MpolIMpeme Kpyra JOKyMeHaTa KOjU MOTY ia Ipe/iCTaB/bajy 3aBelITambe
Ha HeTpajMLMOHaTHe GOpMe MU MeJUjyMe, YK/byuyjyhu u BuAeo-3amuc
Ha DVD-y, y ckiasy ca mubepasHUjUM IIPUCTYIIOM TyMadeky IIpaBUIa O
dopmu 3aBeliTama Kaja ce YTBPAY MOCTOjarbe 3aBelliTajHe Hamepe. Yak
je u Henocsatoj CMC nmopyuu NpHU3HAT KapaKTep 3aBelliTama y NpeaMeTy
Re Nichol 2017. roguue.” Kako je Ha Kpajy mopyke cTajajo ,,my will“, motom
KaKo je caJp)XMHA NMOpyKe ynyhuBaja Ha pacrnopes 3a0CTaBIUITHHE, a U Ha
Ha4YMH [I0CTYIamka ca lbeTOBUM Ilelle/IOM HaKOH KpeMaliyje, TO je CyJ, cMaTpao
MOYy3/JaHUM JOKa30M I0CTOjama animus testandi, v y3eo je 3aBelliTame y
MOCTYIaK Kao ITYHOBaXKHO.

Kao mrto ce Mmoxxe younTy, Bullle o7 4eTUPH JelieHHje IPUMeHe Y IPaKCH
MpaBHJIa 3aCHOBAHHUX Ha OBe TPH JOKTPHHE JOBEJIO je 10 OPOjHUX 3aHUMBUBUX
oAIyKa. YTHCAK je, UIAK, Ja ce OTULIJIO NpeJaseKo, jep ce alcoayTHO
nperuMyhcTBO faje MoOLITOBAaby TeCTaMEHTapHE HaMepe U MOC/Ieflbe BOJbe
oCTaBHOLA, a popMa NOTITYHO I'yOH 3Ha4aj y MepH Jja ce TOTOBO HUjeaH beH
e/IeMeHT He CMaTpa HeIIPUKOCHOBEHUM, OCUM MOXK/ja mrucaHe popme (cxBahene
y LIMpeM CMHCJy) U €BEeHTYa/IHO [IO0CTOjama 3aBellTaoyeBor normuca (Sca-
lise Jr, 2011: 375), Mazia je y HEKMM OJIyKaMa ¥ HeJOCTATaK TOr GpOpMaTHOT
ejleMeHTa 3aHeMapeH.

5. Heka HOBHMja JOKTPHHAPHA CXBAaTalha eBPOICKHX
TeopeTH4Yapa o CyKo0y ¢popmainama 3aBelrTama
M CYyBEPEHOCTH MOCIe i€ BO/be 3aBeNITaona

[Mocnepmwux rogrnHa u Mehy eBporickuM nocieHrMiMa MpaBHe MUCTIH
MPOBEjaBajy pasMHII/baba O MOTPe6Hr ybma)kaBarwa CXBaTatba O PUTHAHOCTH
3aBewtajue ¢popme. OHa MLy Y MpaBLYy HACTOjamka /A Ce y CYJCKOj MPaKCcH
brnexcnbunHuje carnenaBajy dopMaaHM HELOCTALM, HAPOYUTO Kaza Cy
CIIOpeHU Y Mpe/IeBaHTHU, KaKo OU ce 3aBellTamke OPXKalIo Ha CHA3H.

[TrmaxcKo MpaBo ce MOXKe HaBeCTH Kao jeZlaH off IpHUMepa Cy/ICKe ITpaKce
Koja ybsaxkaBa ¢popmasiHe 3axTeBe IPUMEHOM Hauesna favor testamenti. Mako
ce 0Baj MPUHILUII IPBEHCTBEHO NIPUMebyje IIPUINKOM TyMauema CaJpXXUHe
3aBellITama, OZHOCHO BOJbe 3aBeIlITA0Ia, TAKO /a [IeJI0 3aBelllTarbe, U1K MaKap
HeKa ofpeba y 3aBellTary MPOU3BeAy /IejCTBO, OHO Ce MOXKe IPUMEHUTH U
IpU TyMavery MpaBuJia Koja Tpeba Ja ofpase BO/bY 3aBELITAOLIA NCKA3aHY Y
HEKOM 3aBelTajHoM 061uKy (Zatucki, 2021: 107).

Y mmnaHcKoj MpaBHOj HayL[¥ ce UCTUYe /la je 3aKOHCKH 3aXTeB /la ce U3jaBa
MoC/ie/ithe BO/be CAYMHM Y CKJIQ/ly Ca MPOMUCHUMa O pOPMHU Y MPAKCH YeCTO
MOAM(UKOBAH OJ, CTPaHe CyLOBa y LMJ/by NOLITOBaka C/1000e 3aBelITabha

17 Nichol v Nichol & Anor, [2017] QSC 220.
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(Vaquer Aloy, 2016: 12). Tume ce popMaTuCTUYKK PUCTYIT CBOAW HA MUHHMYM.
Wmnak, To He 3Ha4yu fa Tpeba JAaTH aNCONyTHU MPUOPUTET TECTAMEHTAPHO)
HaMepH U MOTIYHO 3aHeMapuUTH 3axTeBe ¢popme. Hampotus, ybiaxkaBamwe
dbopmanuama Mopa Ja Oyze yUHbeHO Y3 MOLITOBake 3Havyaja GpyHKIHja Koje
¢dopma 3aBelTamba MMa, a KOje UMajy 3a Li¥Jb Ja TAPAHTYjy CI000/Y 3aBellTama
Y TIOIITOBake Bosbe 3aBeuntaoua (Vaquer Aloy, 2016: 29).

BpxoBHu cyg lllnanwuje je y jeaqHOj of/IyIM HaBeo /1a Ce MpaBHJIA O
HHUIITAaBOCTH 3aBelliTalka 300T MoBpeje 06GIMKA HE MOIy TYMAayWTH Ha
npeyBeTM4aHo GOPMATUCTUYKY HA4YMH, jep OU ce TUMe HapyLIMO IPUHLIUI
BPXOBHE CYBEPEHOCTH BOJbe 3aBelITaola.”® Jour C/IMKOBUTHj€ je TO MPUKa3ao
y CB0joj omnyuu Amenauuonu cyn bupoue, HaBoxehu ma ,,0Ho wimo ce He
Moxce npuxeamumu jecme da dpeehe npemeparoez popmanusma cakpuje wymy
nocaedre gosbe 3agewmaoya“.’

W y xpBaTCcKoj Teopuju Hac/IeAHOT IIpaBa Harjallasa ce Ja Caja, BUllle
Hero MKaJa, MocToju cykob namel)y fBe BaykHe KapaKTEPHUCTHUKE 3aBEIITAjHOT
HacnehuBama: werosor ¢popmMaanaMa U CTBApHE HaMepe OCTABHOLA, Koje
je Temrko momupuTu (Klasicek, 2019: 40). CmaTpa ce ga ce Taj KOPEKTUBHU
MexXaHM3aM MO)Xe YOUUTH y Havey in favorem testamenti, Koje ce ornena vy
TOMe LITO Cy HeJoCTalu Y GOpMH KOZ 3aBellITakha Pa3Jor PyLI/BUBOCTH, a HE
HUIITAaBOCTH OBOT mpaBHor nocna (Gavella, Belaj, 2008: 149), Te u popmanHo
MaHJ/bMBO 3aBellTalkbe MOXKe KOHBIUAUPaTH. MaK, To HUKaKo He 3Ha4M /1a
CYJOBH [ajy IPUMAT 3aBeLITajHOj HaMepH y ofHocy Ha ¢opmy. Hamportus,
CYJOBHU Cy CTPUKTHHM y CAaHKLMOHHCAy Kpllema (popMaTHUX MpaBUIIA
3aBelllTama M TaKBa 3aBelITarma MOHUIITABAjY.

CBenpucyTHOCT WHPOPMALIMOHUX TEXHONOTHja, Te€ CBAKOJHEBHO
Kopulinhere namMeTHUX ypehaja usuckyje u y cepu 3aBeurtajHor Hacaehupama
3aKOHOZaBHe pepopMe ycMepeHe Ka peryircarmy HOBUX 00/IMKa 3aBelITarba.
[TornyHo Hamyutawe ¢opmanauaMa y KOPHUCT TEeXHOJIOTHje Ouio 6u
BeoMa OIMAaCHO W BepOBaTHO GM M3a3Bajio BuIlle MpobiemMa Hero mro 6u mux
pemwnio (Buiue: Klasicek, 2019: 42). [lo Taza, moryh je apyrauuju mpucryn
Cy[OBa y IpHU3HaBalby Ba/baHOCTH 3aBelLITakha CAYUbeHUX KopHulrhemeM
nHPOPMALIMOHUX TEXHOIOTHja. YKasyje ce a TO HAPOYMUTO MOXKe OUTHU C/Ty4aj
KOJI, yCMEHOT 3aBellTaba, Koje ce CAUMbaBa y U3y3eTHUM IIPUIMKaMa YCMEeHUM
Ka3uBambeM I0C/Ie/lihe BO/be MpeJ ABa HUCTOBPEMEHO NMPUCYTHA cBefoKa (y
XPBATCKOM IpaBy).>° HaBozw ce fa ce o, KICTOBpeMeHUM MPUCYCTBOM CBeIOKa
He MOpa CMaTpaTH CaMo BHUX0BO GU3UYKO IPUCYCTBO MOpeJ 0CTaBUoLa, Beh aa

18 ROJ: STS 4755/2013, 20. 3. 2013.

19 SAP Girona, 17-03-2003, AC 2003, 756.

20 Y. 37, ct1. 1 Zakona o nasljedivanju Hrvatske, Narodne novine, 48/03, 163/03, 35/05,
127/13, 33/15, 14/19.
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OHO MOXKe /1a Oy/ie OCTBApEHO My TeM BUEO0-TI031Ba UJIH Te/iepOHCKOT TI03UBa,
mTo 61 OMJIO y CKIaAy ca Iu/beM 300r Kora ce 3aXTeBa BUXOBO IIPHUCYCTBO:
[la 4yjy M3jaBy MOC/Iefhe BO/be U CIipevye OHIIO KaKBe MaHUIy/alHje oM
(Kacer, 2007: 737-738). OcuM y 0BOj cuTyaLuju, cMaTpa ce 1a Tpeba mpU3HaTH
MYHOBAXHOCT M YCMEHOM 3aBelliTalby CHUM/b€HOM KaMepoM, 0e3 mpucycTsa
CBeJIOKQ, jep 3a BbHUMa, Kao BUJOM KOHTPOJIe, HeMa NoTpebe, a mociemha
BOJba je cBaKako 3abenexeHa Ha megujymy (Klasi¢ek, 2016: 35). Tume 6u ce
06e36eAMIO fa ce MOC/Ieiba BOJ/ba UCIIOLITYje Kajla 3aBellTaal Hyuje 61O y
MPUJINILY [1a je Ipef NOTPeOHUM OpojeM CBeJJOKa MCKaXe.

BpenHu ma)kme Cy ¥ CTaBOBHM U aHA/IM3e Koje MO0 MUTamkUMa Koja Cy
NpesMeT OBOT Pajia U3HOCH MO/bCKU TeopeTHdyap npasa npod. Zatucki. On
youaBa Jja IIPaBHJIa KOja ce BeKOBUMA CMaTPajy OCHOBHUM U HEIIPOMEH/bUBUM,
Ko LITO Cy IIPaBMJIa Koja ce THYYy GpopMan3Ma 3aBellTama U IbHUXOBe PUTHHE
MpUMeHe, TIOKa3yjy ce HeaIeKBaTHUM 3a notpebe caBpemeHor goba (Zatuc-
ki, 2021: 182). YcBajajyhu Muiibeme 1a je HajBOKHHU)U 3aJaTaK HAC/IeLHOT
IpaBa MOLITOBae MOC/Ie/ e BO/be 3aBelliTaolla aKo Ce YTBPAU IOCTOjambe
TeCTaMeHTAapHe HaMepe, a He MOLITOBakbe IIPOMUCAaHUX pOPMATHHX 3aXTEBA,
U 1a je GprekcOMITHOCT HAC/IeZHOT MPaBa BPeJHOCT K0joj Tpeba TeXUTu
(Orth, 2008: 80-81), M3HeO je IpeJIOT KaKo GH IpaBrIa KOja peryauiry Gopmy
3aBelITama Tpebaso gariace. [IpuTom, yzeo je y 063up UMbEHUILY 1a TIOC/IE A 1ba
BOJbA 3aBellTaoLla He Mopa Ja Oyze 3abejie)XeHa UCK/bYYHUBO CPeACTBUMA
KOja Cy TPEHYTHO IpPEeNo3HaTa y Pa3/IMYMTUM IIPaBHUM CHUCTeMUMa, Beh na
6u Tpebaso JOMYCTUTH /1a OHA OyZe MOXpameHa Ha CBAKOM MeAHjyMy KOju
omoryhaBa ieHO ca3HaBame U penpoaykuujy y 6yayhuocru (Hmp. myrem ayguo
VIV BUJIe0 3aITHCa, TIPEKO APYIITBEHUX MPeXa, YyBamweM y cloud-y, ymorpe6om
blockchain Texnonoruje, unu Ha gpyru HayuH). C TUM y Be3u, OH CMaTpa Aa
npaBuio o GopMHu 3aBelTama yoyayhe Tpe6a ga riuacu: ,3agewmanay moxice
cavuHumu 3agewmarse mako wmo he ceojy mecmamenmapHy Hamepy uspasumu
6uno kojum nocmynareem kKoje 0080/bHO OMKPUBA HE208Y U3jA8y 60Jbe, NPuU
ueMmy je ma usjaga cavysana Ha 6uno kojem medujymy koju omozyhaea rbeHo
penpodykosarbe Ha HaYUH Koju omoeyhasa udenmugukayujy auya koje je dano
my usjasy (Zatucki, 2021: 184).

Ouwurnepno npod. Zatucki, xoju ce TemepHO 6aBU TPO6GIEMOM PUTUHO-
ctu GopMe 3aBelITama U CIeIO0EHUK je Hjieje 0 cTBapamy GpyHKIMOHATHOT
MexaHHu3Ma epeKTHBHOT 3aBelITaBaka, IJIEAUPA [Ja Ce Ha jeJaH Kpajibe
nubepasaH HauMH pery/vile MUTame 3aBelliTajHe GopMe U J1a ce YKIIOHe
6mJI0 KaKBa rnoceGHAa MpaBHJa 3a pas3/JM4YnUTe 0O/IMKe 3aBelITama. ako
BHCOKO [[EHHUMO Paji ¥ CTaBoBe Koje nanocu npod. Zatucki, oBakBo cxBaTame
MpezCTaB/baio OU PeBOMYLIMOHAPAH 3a0KpeT y chepu 3aBewrtajHor Hacrehu-
Bama M HYje JIOTUYHO OYeKUBATH JIa Ce 3aKOHOJABIIY IIPUXBATe TaKBOT 3aXBaTa
y nocrojehy perynaTuBy y ckopuje BpeMe, 6ap He Ha IPOCTOPY KOHTUHEHTATHEe
EBpore.
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6. O yona>kaBamwy ¢popMannsmMa 3aBelITakba Y CPICKOM
MpaBYy - KaKo MPYXXUTH cyaoBuma moryhHocr ga popmanne
HefoCTaTKe MPOTyMaye y KOPUCT 3aBenITama?

Y npaBy Peny6irke Cp6uje 3aBeLiTame Koje HUje CAYUbeHO Y O0TUKY
Y TI0J], yCJIOBMMA KOje TIPOIHCYje 3aKOH CAaHKIIMOHKMCAHO je pyubuBoirhy.
[loHumTaj OBaKBOr 3aBelllTalba MOTY 3aXTeBaTH CaMO JIMIA KOja MMajy
HeNoCpeJHY NpPaBHU HHTepeC, Y CyOjeKTMBHOM POKY OJ, TOLUHY AaHA
O/l ca3Hama 3a 3aBelliTame, KOjU He MOXXe II0YeTH Ja Teue Ipe HeroBor
mporJaliemma, a HajKacHuje Mpe MpoTeKa 06jeKTUBHOT POKa 0f, 10 TOJAWHA Of
JaHa mpornauema.> Y nomahoj cyackoj mpakcu cyZoBU CTPUKTHO IPUMEYjY
npaBuia 0 GopMH 3aBelITama U, y3 peTKe U3y3eTKe KOju HUCY HOoC/IenuLa
HEeKUX JOKTPUHAPHHUX y4emwa, Beh olieHe AOKasa U LIMper carjiefaBama
OKOJTHOCTH CJ/Iy4aja, TOHHWINTABAjy 3aBellTara Koja uMajy d¢opmante
HeJOCTaTKe.

[Tpumepa pajgu, Koj NHCMEHOT 3aBellTama IpeJ CBeJOLMMa, aKo
ce 3aBelliTajal] HYje MIOTIHCA0 Ha 3aBelliTaly Y MPUCYCTBY ABa CBEJOKA,
Beh panwuje, a mpes cBefoMMa je TIPU3HAO MOTIIMC 3a CBOj, 3aBEIITAHE je
pyuusuBo.>* Takohe, ako je 3aBenrTasam NpHU3HAO 3aBellTalbe U MOTIHCAO
ce Ha HeMY Y IPUCYCTBY jeJHOT CBeJOKa, a KacHHUje ra je MpU3HAO U Ipes,
IPYIUM CBeIOKOM, HAKOH Yera Cy ce 00a cBeZj0Ka MOTIHCAjIa HA 3aBellTaY,
oHo Hehe 6UTH TpaBHO Ba/baHo.?> CBOjepyYHO 3aBEIITAhe KOje je 3aBelITamal;
Yy MOTIYHOCTH HAIMCAo CBOjOM PYKOM, ajlu je MIPOIYCTHO Aa ce Ha KPajy
moTmnuiie — Hehe TpousBecTH MPaBHO [ejcTBO, 6e3 063K pa IITO je 3aBellTanal
KacHHje yKa3ao TpehuM IunmMa Ja je CAaUMHHUO 3aBellTambe U /1 )KeH Ja ce
OHO UCIIOLITYje HaKOH Hherose CMpTH.*

Y cBUM 0OBUM cily4ajeBUMa U3 CYZACKe IIPaKce jaCHO je ¥ He JBOCMUCJIEHO
[IOKa3aHo JIa je CAaYMIbeHO 3aBellTare U3Pas [I0C/Iebe BOJ/be OCTAaBUOLA, Aa
je oHa 6uaa c1060LHA M CTBApHA U [Ja je mocTojana animus testandi. inak,
BOJba 3aBellITaola ocTana je 6e3 mejcTBa 360r npormycra y dopmu. JloruvaHo
je TIOCTaBUTH MHUTakbe Ja JIM CY CBU 3aXTeBH popMe 3auCTa TOJUKO GUTHU, U

21 Yn.168 30H.
22 Y. 170 30H.

23 Taxo, Anmenanuonu cyny Kparyjesuy je y jesHoM cydajy 3ay3eo CTaB /ia je IUCMEHO
3aBelITabe peJi CBeOIMMa Ty HOBa)XKHO HAKO I'a HYje MPOYKMTA0 caM 3aBelrrasai, Beh je
OBJIACTHO JIM1Le KOjeM je OH AMKTHUPAO 3aBellITare Ja Ia IIpeJ cBeJolMa IPOYMTa, IITO
Huje y ck1aay ca popmanHocTUMA nponucaHuM 4. 85, cT. 1 30H 3a 0Baj 061K 3aBeuITama.
[Ipecyna Anenauuonor cyza y Kparyjesuy, I''k. 3227/2011 071 13. 6. 2012.

24 Ilpecyza BpxosHor cyza Cp6uje, PeB. 3085/2005 of 22. 2. 2006.
25 [lpecypa Anenanuonor cygay Huy, 29 k. 1194/2016 o 24. 5. 2016.
26 Tlpecyzna BpxosHor cyga Cp6uje, PeB. 2306/2008 o7 9. 4. 2009.
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Jia JTM MOPajy CTPUKTHO /1 OyAy UCIIOLITOBAHH, MJIM UITaK Tpeba HaCTojaTH Ja
Cce MMOCJIe i BOJ/bA 3aBEIUTAOLIA UCITOLITYje, KAKO CAYHbaBathe 3aBelITaha He
6u 61O y3aIyJHO. AKO HEMa CyMIbe /1a je ped 0 CTBapHOj, jacHO U CI0G0THO
M3pevyeHoj BO/bH OCTABHUOILIA, Ja HUje OMJIO YTHLAja HA HeroBy BOJbY, 1 JIH je
OTpaB/aHO Ja ce 360r Marer GopMasTHOT HeOCTATKA 3aBEIITAbe Y LieJIOCTH
MOHMILUTH, U /1a 330CTABLITHHA MPUTIAZHE HACTeJHUKY KOTa je 3aBeuITaial,
pa306alITHHHO, UM jeJHOCTABHO MIPETEepPHPao y 3aBellTamwy He xenehu ga
MY OCTaBH HHUIITA?

OBa nuTama he ce jour n3pasuTuje MOCTABUTH Kajla Ce MpeJ CYZoM
MojaBe 3aBelITatba CAYMIbEHA Y3 MOMOh caBpeMeHUX TEXHUYKHUX CPeJCTaBa.
C 063upoM Ha TO Ja y CPICKOM IpaBy HHUje PEryjaucaHO eeKTPOHCKO
3aBellTare, HeMa CyMibe /1a OM CYZOBM OBAaKBa 3aBeIlTama MOHUIITABAIH.
Y6ehenu cmo gma, cxogno Baxxehoj perynaruBu y Halem mpaBy, HUjeJaH
CyZJ, He OM MPHU3HAO KAo MyHOBAXXHO CBOj€PYYHO 3aBELITahe HAMKUCAHO U
MOTIIMCAHO €/IEKTPOHCKOM OJIOBKOM Ha HEKOM eJIeKTPOHCKOM (IlaMeTHOM)
ypebajy u cauyBaHo Ha eMy, /T MUCMEHO 3aBeLITakbe PeJ CBeA0Ma Koje
cy stylus-oM moTHMCaIN 3aBelITajIal] M 3aBEIITAjHHU CBE/IOIH Y € IEKTPOHCKOM
IOKYMEHTY Ha MOOHTHOM TetepoHY Miu Tabery.>” /la He TOBOPUMO O APYTUM
06/IMIIMMa e/IeKTPOHCKOT 3aBelITarba KOjU Cy OTKYLIAHU Y HEKOM IIPOTpaMmy,
MejJIOM M/ Ha JPYrd Ha4YMH, cadyBaHu y cloud-y u ciuvHo, rae HegocTaje
MOTIIMC 3aBEIITA0LA U/WIH CBEJOKA, UJIH je CHAOJeBeHO KBaTUPHUKOBAHUM
€/IEKTPOHCKHUM MOTITHCOM.

Takohe, y cny4ajy na 3aBemtame Oyzie caurbeHO Y M3y3€THUM OKOJTHO-
cTuMa Ge3 HermocpegHOr MPHUCYCTBA TPU CBEJOKA, /TN KOjU CY CBELOYH U
MoC/Ie 0] U3jaBU BOJbe ITyTEM BH/Ie0-TI03MBa MJIH ITPEHOCa Y)KHUBO Ha HEKOj
I PYLITBEHOj MPEXH MM TU1aTopMH (KaJa je 3aBelTaaal KOpUCTUO MOGH THU
TeedoH MM Heku Jpyru ypehaj 1a y cTamwy HenocpeiHe )XKUBOTHE OMTACHOCTH
HCKa)ke TIOC/Iey BOJbY), 6e3 cymme nomahu cygzoBu He 6u mpusHanim
Ba/bAHOCT TAaKBOM 3aBelITalby. Je/IHOCTABHO, KOJ, CBUX HaBeJE€HUX IIpUMepa
MpoMnucaHa 3aBelTajHa GpopMa HHje UCIOLITOBAHA, & CYAOBH ce He OM HU
yIOyLITaa{ y pa3MaTpame MOoCTOjalba TeCTAMEHTAapHe HaMepe, HUTU OU To,
cxoxHO BaykehuM mpomnucuma, 6UI0 HYKHO.

Y norneny oAroBopa Ha rope rnocTaB/be€Ha NMUTAbA U AUJIEME KOjU ce
THYY 3Ha4aja MojefUHUX eneMeHaTa popMme U oxgHoca usmely dopmannsma
U CYBEPEHOCTH IOCJIe[jibe BO/be OCTABHOILIA, ayTOP OBUX PeZoBa CTOjU Ha
JIMHUjH Ca IMAaHCKUM TeopeTryapuMa. CMarpamo ga Tpe6a Hahu agekBaTan
6amanc usmehy nomrosama popmaTHUX 3aXTEBa, C je[jHe CTPAHe, M 3aXTEBA 3a
peav3aiujy nocjesmhe Bojbe 3aBELITAOLA, C JPYTe CTPAHe, IITO HAaM Ce YNHHU

27 Y nomahoj foKTpuHYU HU3HOCe ce yOeA/bUBY apTYMEHTH 3alUTO 61 Tpe6Gaio IpuU3HaTH
BaJ/baHOCT 3aBELITAkY CAYMHbEHOM Ha maMeTHOM ypehajy erexrpuyaHom onoBkom (Buguh,
KoBauesuh, 2024:129-130).
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MpUMapHUM I[1/beM HOpMHU Koje ypebyjy 3aBemrrajuo naciehusame. Boma He
MOJKe /la MMa allCOMy THU IIPUOPHUTET, jep 360T 3Havaja KOju UMajy GyHKIHje
dopme, cymTuHcKa dopMasiHa MpaBua MOPAjy Aa GyAy MCIOUITOBAaHA.
CynoBrMa He Tpeba omoryhutu fa y noTmyHocTy 3aHeMape ¢popMaTHOCTH Koje
CY KJbyYHe KOJ] CBAaKOT 0G/TMKa 3aBelITatba, A/ UCTOZOGHO Tpeba MpeKuHyTH
Y ca purugHuM popmanusmom. CTora, ako HeJ0CTaje HeKU GOpPMaTHU eJIeMEHT
KOjU HHje OJf eceHIhjaTHe BaXHOCTU — OHJA Tpeba npyutu moryhHoct
CYZOBHMMa Jja OBy CHUTYyallHjy IpOTyMadye in favorem testamenti v pHU3Hajy
MyHOBA)XHOCT 3aBeIITama.

Ha ocHOBY HaBeJeHOT, MULI/beba CMO Aa 6U 4. 168 3aKOoHA O HacIe-
huBamwy Tpe6aso momyHUTH A riacu: ,Pywsuso je 3asewmatrse Koje Huje
cavurbeHo y 06auky u nod ycaosuma oopehenum 3akoHom, ocum ako ce padu o
Hedocmamky mMare2 3Hauaja u ako ce ymepdu da je nocmojana jacua u odpehena
Hamepa 3a cavurbasare 3agewmarea’.

CBecHu cMo0 zfa 6u KBaHTUTATUBHO oxapeheme ,,Hedocmamak marvee
3Hauaja“ W3a3Baji0 pas3/NUYMATa TyMadyewa Yy jYAUKATYPH, U BEPOBATHO
JOHOILIehe ONPEYHMX O//IyKa 0K Ce Cy/[CKa IpaKca He OU yCcKJIaZua, Kao
LITO je YBeK C/Iy4dj ca MpaBHUM CcTaHJapauMa. Mnak, oBakBa 3aKOHOJaBHa
TEXHHMKA je TPAAUIMOHATHO AOCTA 3aCTYI/beHa, a 63002 THUM II0jMOBHMA He
OCKyZeBa HU 3aKoH o HacehuBamy. CMHcao 0BaKBOT 3aKOHOAABHOT 3aXBaTa
6uo 61 y ToMe 1a ce Ipy>ku Beha maHca cymoBrma fa Gyay KpeaTUBHU U Ja
HUAY y KOPHCT 3aBeliTama Kako OM OHO ,IIPeXXHBeo’, Te Aa Tako omoryhe
peann3anujy rnocjeste Bobe yMPIIOT JIUIA, O], YCJIOBOM [ia YTBPAe Aa CY
dyHkiuje popme 3aBeliTarma ocTBapeHe.?

OBaxkBo pelrewe 61 omoryhwuio na caydajeu us gomahe cyacke npaxce
0 KOojuMa je 610 peuu GyAy OKOHYAHU OAJTYKOM Koja 6u omoryhuna fa oHu
npousBeny fejcTBo. Takohe, u ycMeHO 3aBeliTabe CAONIITEHO Y U3Y3€THUM
OKOJTHOCTHUMA IpeJ HajMatbe TPH CBelOKa My TeM TetehOHCKOT Pa3roBopa, video
call-a wnu live mpeHoca Ha HeKOj IaTGoOpMu — cMaTpasio OU ce TyHOBaXXHUM,
jep je cBpxa popme ocTBapeHa, unMe 61 ce oMoryhua peanusanuja nocaeme
BOJbE JIMIIA KaJja HeMa TPU CBeJJ0Ka KOjMa MOXKe /Ia CAOoIILITH CaZPXKHUHY CBOje
noce e Bosbe. Ha Taj HAUMH GU ce 3alUTUTHUIN HHTEPECH CAMOT 3aBELITA0LIa,

28 Ha nmpumep, ako ce 3aBelnTanal, Koj IUCMEHOT 3aBelliTatba pe], CBeOIMMa HUje
MOTIMCA0 HA 3aBelliTamy — TAKBO 3aBeluTame 6uhe pyususo. Mehytuwm, ako ce Ha
3aBellTaly MOTNHCAO0 6e3 MPUCYCTBA CBeIOKA, I y IPUCYCTBY je JHOT CBeJJ0Ka, a KacHUje
npep 06a cBefoOKa IPU3HAO MOTIHC 3a CBOj — TAKaB GOPMaJHU HeJOCTATAK UMa Mamu
3Ha4aj jep MOTIIKC TOCTOjH, 3aBellTalall Id je HeZABOCMUC/IEHO IIPU3HAO IIpeJi CBeIOLMIMA,
IITO je JOBOJBHO /1a ce TIOTBPJY Ia je ped O ’berOBOM 3aBellTaky U 1a My je Bo/ba CI0604HA
u cTBapHa. CBpxa ¢popMe je Ha OBaj HAUMH ocTBapeHa. He Bugumo za je 3axteB ga ce
3aBellTasal MOTIHILE Y TPUCYCTBY JiBa CBEJOKA O CYLITUHCKE BAXHOCTH, HUTH /i Ce Ha
0Baj HAYMH OCTBapyje HeKa cBpxa (popMe Koja ce He OCTBapyje Ka/ia OH CTaB/beHU TOTIHC
JIOLIHYje TPU3Ha 32 CBOj IIpeJ CBeJoLMMa.
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Kao ¥ MHTepeCH 3aBelITajHUX CTUIIAIAlla, a TO CY yIIPaBo JIMIia KOjUMa je OH
JKeJieo Jja OCTaBU /ie0 UJIH LeIOKYIIHY CBOjy 3a0CTaBLITUHY.

7. 3aK/bydaK

[TomwrToBame mocjefie Bo/be 3aBELITAOLA jeHA je O OCHOBHHX
BpeJHOCTH HacJIeJHOT MpaBa. 3060r Tora erucaaTopu Tpeba Ja CTBOpe TaKaB
HOPMAaTHUBHHU OKBUP U MexaHu3Me Koju he omoryhuTu za Bospa 3aBemtaona
OyZe mpecyJHa MPUINKOM OOTHMKOBakba MMOBUHCKOIIPABHUX MOC/IeANIIA
werose cMpTu (Rzewuski, 2013: 978). Popma He 6u cMesna fa Gyze OKOB KOjU
oHemoryhaBa HeKo /H1ie fa CAUMHU 3aBeIITAIbE, jep je OHA U IPOMHUCcaHa ga
61 ce 00e36e1JI0 MCKa3HBabe nmocienmwe Bo/be (Mapkosuh, 1972:111). Ako je
¢dopma nmpecTpora, HeKM MakbU HeJOCTATAK MOXKe PO yKOBAaTH HEBA/baHOCT
1leJIOT 3aBellTama.

[TpaBHu popmanusam je 6omect He cTapocTH, Beh feTumcTBa ApyTaBa
(Maine, 1883: 170). Yueme 0 CTPOrom mpu/piKaBamy mpasuia o Gopmu, Koje
er3ucTvpa BeKOBUMA Y JIETUC/IaTUBH M CYZACKOj IIPAKCH, caBpeMeHa IpaBa
CBe BUIIe HaMyIITajy. Y o6acTH 3aBeluTajHor HaciehuBama, 3a Koje je 0Baj
MIPUHIIUIT HAPOYUTO KapaKTepPUCTHYAaH W HM3PakeH, HEKOJIUKO JelleHHja
YHas3aJ, Ipe cBera y aHIJIOCAaKCOHCKOM, a Y NOC/Ie/ithe BpeMe U Y eBPOIICKO-
KOHTHHEHTA/THOM MPaBy, cBe yelnhe ce JOBOAH y TUTake CTPUKTHO MOLITOBA e
dopMaHMX paBUJIA 3a CAYHIbaBalbe 3aBellTakha U yKasyje Ha noTpeldy Aa
npumar Tpeba JaTH TeCTAMEHTAPHOj HAMEPH 3aBELITA0LIA.

Y aHI/I0CaKCOHCKOj ITPaBHOj TEOPHjU HAPOUYUTH 3HA4Yaj UMajy ZOKTPUHA
6e3asneHe rpewke y CAJl v JOKTpPHMHA AUCKPELMOHOI oBjauhema y
AycTpanmju, Koje Ccy U3BPIIHMJIe CHA)KaH YTHUIIAj HA JIETHC/IATOPe U CyAOBe 1a
IIpOMeHe MPUCTYI y MOT/Iely OLjeHe MTyHOBa)KHOCTH 3aBelllTakba KOJ, KOTra CBU
esieMeHTH $popMe HUCY OrIH foctefHO ucrouToBaHy. OBa yuerwa, a HAPOYUTO
JOKTPHHA JUCKPELHOHOT OBaurhena, IIMPOKO OTBAPAjy BpaTa MpU3HABaby
Ba/bAaHOCTH 3aBellTarba Ca OYUTIeJHUM POPMaTHUM MPONMYCTHUMA, jep ce
arcoJIlyTHU NPUMaT fiaje TeCTaMeHTapHO] HAMepH U peanu3alyju Iocaebhe
BOJbE OCTABHOLA.

OBako ubepasaH MPUCTYI CMAaTpaMo Henoxke/bHUM. Popma 3aBewiTarma
MMa CBOj 3Ha4aj U cBoje QyHKI[Hje, KOje HEOTTXOLHO MOPajy 6uTu ouyBasne. C
Ipyre cTpaHe, pUTHAHOCT pOpMaTHUX 3aXTeBa He cMe OUTHU HEMPEeMOCTHBA
mpernpekKa peaan3aliju KOHAaYHe BOo/be OocTaBHoLa. Tpeba, cTora, yYMHUTH
Hanope Ka PpyHKLIMOHATHOM MPUCTYIy KOjUM 6 ce popManin3aM YUHUHHO
bnexcubunuujum. Popma jecte Hy)KHa U 3aBelnTarbe he yBek 6UTH jefjaH of
HajdopMaHUjUX MTpaBHUX MocoBa. EnreMeHTH dopMe KOju Cy CYIITHHCKA
u Koju omoryhaBajy peanusauujy ¢dyHkuuja dopme He Mory ga Oymay
penatuBusoBanu. OHU MOPajy fa Oyy UCTIOLITOBAHH MTPHUTMKOM CAauHbaBatha
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3aBellTama — y CyIIPOTHOM, 3aBelitame he 6uTu pyubuBo. Melytum, ako
3aBeluTame MMa GOPMaTHU HEJOCTATAK MAaber 3Ha4Yaja, Matbe TeXHHe, KOjU
He yrpo)kaBa ocTBapuBate QyHKI[Mja 3aBEIITatha, a YTBPHEHO je oCTojame
HaMepe 3a CaYHbaBatbe 3aBelITatha — OH/IA He BUJ VMO ONPaBJaHU Pa3JIor Ad
ce 300T TOT Mamer IMPOIYCTAa OC/Ie/ba BO/bA IPEMHUHYJIOT INLIA HE Peausyje.

Y coepu 3aBenrtajuor HacehuBamwa Ba/ba OueKuBaTH fa ce cBe yeinhe
3a MCKa3uBame MOC/Ie/ihe BO/be KOPHUCTe CaBpeMeHa TeXHUYKA CpeJCTBa.
[Mpema BaykehuM mpomnucrma, 3aBeliTaba cavyrbeHa Ha OB3j HAYUH He Ou
6ua nyHoBakHa. Kopanjuma npezayseTyum y mpaBuy ga ce ¢opma yuYuHU
$iekcHGUTHMjOM, OTBapameM IyTa CYZOBHMA Jja IIKPe carjie/1ajy HeJJ0CTaTKe
y dopmu, u maBameMm cinoboze ma oapelhere HemocTaTke 3aHEeMape, oTBapa
ce MyT 3a NPHU3HABab€ Ba/baHOCTH M €IeKTPOHCKUM U HHUMa CPOJHUM
3aBellTambUMa, CAYMbeHUM KopUIllheheM MOJePHUX TEXHUYKHX CPeZCTaBa,
y HEKMM CHTYyallijaMa, pe Hero LITO OHA y HalleM MpaBy OyJy peryancaHa.
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Novak Krstié, LL.D.

Strict Formalism of Wills or Sovereignty of
Testamentary Intent: Which should prevail?

Summary

The paper examines the tension between (strict) formalism of wills and
testamentary intent in the law of wills. Traditionally, wills are strictly formal acts:
any deviation, even a minor one, renders the will invalid and triggers the applica-
tion of intestacy rules. The Anglo-American theory and practice have advanced
flexible approaches that prioritize testamentary intent over strict compliance to
form, primarily the “harmless error” doctrine and the “dispensing power” doctrine.
These new approaches have influenced legislation and case law in common-law
jurisdictions and spurred a debate in the European-continental theory on whether
priority should be given to strict formalism or to testamentary intent. The deve-
lopment of digital technologies further complicates the issue because electronic
wills are not requlated, which generates a real risk that such wills may be annulled
despite the presence of clear testamentary intent. In this paper, the author cautions
against resorting to an overly liberal model, particularly the broad “dispensing
powers’”, which can erode the protective and evidentiary functions of the testa-
mentary form. The author proposes a middle path: to preserve the essential formal
elements that serve these functions, but allow courts, in favorem testamenti, to
excuse minor defects when testamentary intent is proven. Such flexibility would
better honor the testator’s last wills without sacrificing core formal safequards,
and it would provide sufficient latitude to validate technology-assisted wills even
before comprehensive legislation on electronic wills is enacted.

Key words: testament, form, testamentary intent, last will, voidability.
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Ancmpaxm: BexogHa depuHuyuja 6paka y deny koju ce o0HOCU Ha
pasaudumocm nosaoea, dogedeHa je y cagpemero doba nod 3Hak numarsa.
Y ynopedHom npagy Hasode ce mpu npucmyna npobaemy npusHarea
npasa ucmonoaHuM 3ajedHuyama: cucmem npusHara odpeherux npasa
Ha 0CHOBY pe2ucmposaHe 3ajedHuye, Cucmem HenpuU3HaBar-a HUKAKeuX
npasa, cucmem 3aKkJby4era 6paka.

TpaduyuoHanHo, nospeda npasa osux ocoba, npema npakcu EC/bII,
mymaveHa je kao nospeda npasa Ha npusamtu xcusom. Mehymum,
osakas npucmyn eaxcuo je 0o 2010. 2oduHe, kada ECJ/BII, y cnyuajy Illank
u Kong npomue Aycmpuje, npecyhyje da ce odHoc uzmehy ocoba ucmoez
noza modce nodeecmu nod nojam nopoduxroz ncugoma. Ogom npecydom
y nomnyHocmu je jow jedHom dam cmucao cmagy da je EKJ/BIT ncus
UHCMpPYMeHM Koju ce passuja y 3asucHocmu o0 dpyuimeeHux OKOJIHOCMU
U KOHKpemHux yca0ea caspemeHoe (nopoduyHoez) sxcusoma.

Ha ocHosy ananusupare npaxce EC/BI1 npousnasu cnedehe: Cyd mpaxcu
da ocobe ucmoe nona 6ydy y cmabuanoj mpajHoj 3ajedHuyu da 6u
ymepduo nocmojarbe nopoduyuHoe xcusoma mehy wuma; cmabuanocm u
MpajHOCM XoMoceKCyanHe 3ajedHuYye MaHugecmyje 3ajedHUUKU HCUBOM;
da 6u nocmojao nopoduuHu xcugom, Huje do8obHO da oge ocobe 6ydy

" Baupepuu npodecop, Ilpasuu dpakynrer YHuBepaurera y Beorpagy, umejn: uros.
novakovic@ius.bg.ac.rs, ORCID ID: 0009-0002-9749-7369
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y KpamkompajHoj, Npoaa3Hoj u HecmabuiHoj ee3u, eeh je nompe6bHa
cmabunHa 3ajedHUYA, WMo ce Modxce NoKa3amu Kpo3 3ajedHUYUKO
Mecmo npebusanuwma, desbere MpowKo8a CMaHOB8AHA, 3ajeHUUKO
npuspehusarse, cmuyarbe UMOBUHe Y 3ajedHUYLL.

3a paszauky 00 npemxodHe npakce do 2010. 2oduHe, kada je EC/BIT
od6ujao da npusHa odHoc uamelhy ocoba ucmoe nosa kao 00HOC Koju ce
MOXce cMampamu nopoouvHUM dHusomom, y Hosujum npecydama Cyd, no
npasuny, cmampa 08aj 00HOC NOPOJUHHUM HUBOMOM, IMe HeNOCMojarse
npasHe pezynayuje u npasHe 3awmume 08ux 00HOCA Kapakmepuuie Kao
nogpedy npasa Ha nowmosare NOPoOUHHOR2 HUBOMA.

Kmwyune peuu: 6pak, ucmononHa 3ajedHuya, nopoouyHU HUBOM,
peaucmposaHa 3ajedHuya, Eeponcku cyd 3a wydcka npasa.

1. YBOj,

3a pasnuKy on 3akoHcKe dopme, 6poja ocoba Koje cTymajy y 6pak
(Hayesr0 MOHOramuje), CIOPHO MHUTame OKO gedpHUHHCamA Gpaka THUYe
ce caMO MHUTamWa MOJTHOCTU. Y eBPOICKUM IIPAaBHUM CHUCTEMUMaA, Of TPU
KOHCTUTYTHBHA efleMeHTa Gpaka — mona, popme u 6poja cybjekara — jeZUHO
je MoJTHOCT TocTana crnopHa. [lopoguvHO MPaBo MOYeIo je fa yMamwyje 3Ha4aj
YHIbeHHLle TIOJIHOCTH, a/Iu U CEeKCYa/THUX OJHOCa, Kako n3Mmely maprHepa,
TAKO U y C/y4ajy MPOKpealje, ¥ BULIE MaXKikhe yCMepaBa Ha u3beraBarmbe
JVCKPYMMHalMje Ha OCHOBY ITOJIHOCTH M CEKCYa/THOCTU.' Y HEKUM 06/1acTHMa
MOPOSUYHOI MPaBa GHOJIOIIKA YHUHEHHUIA BpLIeha CEKCyalHHUX OFHOCA
3aip>KaBa U Aajbe npuMar. To je o6/1acT U3piKaBama, rje YnmweHunna 3ayeha
JeTeTa, MIPUPOLHUM, CEKCya/THUM MyTeM, 6e3 0631pa Ha TO /A JIU MOCTOjU
VJTM He TIOCTOjH 3aje JHUYKH XUBOT M3Meljy poauTemba, vuiau 61io koja popma
HeKe 3ajesHuLe U3Melyy ux, paha nmpaBHy 06aBe3y U3 piKaBarba AETETa, MO,
ycrmoBoMm za ce poxu. Y oBoj o6mactu, ECJ/bIT Beh Buiue of sBagecer roguta, Ha
OCHOBY Ipecyze y cny4ajy Goodwin npotus Yjegumwenor Kpa/seBcTBa, cTOjU
Ha CTAHOBHIUTY Ja TTPOKpealnja Huje yCIoB 3a 6pak.>

Ca ppyre cTpaHe, mopej, HEKMX KOPHUCTH, MUTAaHe MMOTHOCTA MOXKe
M3a3BaTH NpobjeMe y CTHULIAy NOPOAUYHUX IIPAaBa y C/y4ajeBUMa XOMO-

1 Fitzpatrick v. Sterling Housing Association (2001) 1 FLR 571; 1 AC 27. 3a TpaHcceKkcyaiHe
ocoGe Buzetu cny4aj Z. Bellinger v. Bellinger (2002) 1 FLR 1043. O Tome u geduHunmju
nopoaule, Probert, 2003: 1.

2 Christine Goodwin v. United Kingdom, npencraska 6poj 28957/95, npecyza of 11. jyia
2002. TOAMHE.
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CeKCya/THOCTU U TpaHCCeKcyanan3Ma.’ TpaguinoHaniHO, OBpeJa IMpaBa
HaBeJeHUX KaTeropuja ocoba, mpema mpakcu EBpornckor cyja 3a jpyAcKa
npasa (masme: ECJ/bIT), TymayeHa je Kao moBpea MpaBa Ha MPUBATHU YXKUBOT.
Y Behunu ciaydajeBa pagujio ce o TOMe fa He MOCTOjU MOPOLUYHU KUBOT
usmehy ocobe xomocekcyanHe opujeHTalMje U HeKe Apyre ocobe (JeTeTa), Kao
LITO je TO C/Ty4aj Y OCTa/IMM aclieKTHMa KO/, ITPaBa Ha MOIITOBa e OPOANYHOT
kuBoTa. HecropHo je ga mpuBaTHM XXUBOT nocToju n3dMehy xomocekcyanuux
rmaprHepa. OHO WITO je MpeAMeT pacIipaBe jecTe /ia M BUXOB OJHOC CIaza
y IOMEH MOPOANYHUX ofHOca. Y pasy he 6MTH aHa/NM3UpPaHU CaBpEMEHU
U Hekagammwu craBosu EC/BII y norneny nprusHawkwa NOPOAUYHOT XXHUBOTA
XoMoceKcyanHux ocoba. [Ipumennhemo KoMnapaTuBHHY, ynopesHOIPABHHY,
Kao M MeTOJ, aHa/IN3e CaZpiKaja CYACKHUX ofiyKa. Hamepa Hawm je ma yTBpaumo
na nu mehynapoxuu crangapau ECJ/bIT uzjegnavaBajy 6pak v UCTOMOTHY
3ajeIHUILY.

2. bpak - 3ajegHuna >xeHe u Mmymkapuna?!

BexoBHa gedunHunMja GpaKa y Aery KOju ce OJHOCH Ha PAa3TUYUTOCT
MOJIOBA 0BeJleHa je y caBpeMeHO Ao006a moj, 3HaK nutamwa. Ogarie noynmwe
myT 6pavyHOr ¥ MOPOJUYHOT IIPaBa Ha terra incognita v Tpajke ce O4rOBOPH Ha
MUTake KO MOXKe 3aK/byunTh 6pak (HoBakosuh, 2015: 455). YiopegHOompaBHo
IMOCMATPaHO, 3HAaMO [Jja Ce BHILe ca CUTypHolrhy He MOXXe TBPAUTH Ja ce
O6paK 0LHOCH CaMO Ha )XeHY M MYILIKapLa, aid, UlakK, He MoxxeMo pehu 1ita je
M3BECHO y CaBPEMEHOM eBPOIICKOM ITOPOUYHOM mpaBy.* [Ipo6iemarrka 6paka
M yCJIOBA Pa3IMYUTOCTH MOJI0BA CBOJ U Ce Ha MUTakhe 1a 1M CAaBpEMEeHH ojaM
Opaka nozgpasymesa (1) 3ajeJHUILY )KUBOTA JjBe 0CO0€e UCTOT T10J1a, TOpe OHOT
TPaAULIMOHATHOT CXBaTamwa.

[TpaBo Ha noIITOBae HOPOJMYHOT )XKMBOTA YCKO je TOBe3aHO Ca AUCKPH-
MMHa1UjoM, a ¢ TuM y Besu ECJbII cToju Ha CTAaHOBUILTY A je AMCKPHUMHUHALUja
Ha OCHOBY CEKCYaJIHOT OIlpejie/belha CYIIPOTHA EBpPOIICKOj KOHBEHIIUjU O
mwyackuM npasuma (zame: EKJBIT) (Eekelaar, 2006: 88). EKJbIT npexnsuba

3 HaBopgu ce 1 sa xacTpar, Kao ocoGe 6e3 nosa, mory 6utu criopau ([TaHos, 2011: 68).

4 CBepasnuuute caBpeMeHe GpopMe HOPOSUYHUX OFHOCA IMajy OCHOB Y KOMIIaPaTUBHOM
WK MOjienly pasjuka. [IpBu Mozen uctude nopehemwe cBUX HOBUX MOPOJUIHUX GOPMU
(BaHOpauHe 3ajejHHULIE, XOMOCEKCYaTHE 3aje/JHULE, TOPOJHLIE jeIHOT POJUTEIbA U eTETA)
ca TpajUIMOHATHOM (HYK/eapHO-O6payHoM) mopoaunoM. TpasuiMoHa Ha IopogUuna
je ocHOB, MaTpula 3a nopehemwe u cTBapawe HoBUX popmu. Mozen pasniuka NpUsHaje
MHOLITBO MOPOJUYHUX pOPMHU U He U3/iBaja HUTH jeJHY of thuX. TpaguiioHa THa TOPOAHLIA
je camo jenHa oz, MHOroGpojHKX paBHOoNpaBHuX popmu. O Tome, Mazzotta, 2005: 202. 3a
XOMOCeKCyaJiHe 3ajeJHULE BUJETH jour Singer, 2010: 394; Novales, 2005: 221-240; Cottier,
2005:181-200.
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Jla XOMOCEKCya/IHe aKTUBHOCTH He MOT'y GUTHU TIPeIMET KPUBUYHOT IOHbEHhA
(Stark, 2006: 399).

3. Yaudukamnuja eBpomncKor nopoguIHOT
IpaBa U IpaBa XOMOCEKCYaJTHUX 0c00a

Y ynopenHOM MpaBy HaBOJe Ce TP MPUCTYIA NPo6IeMy MpHU3Haba
MpaBa UCTOMOMHUM ocobama.’ Hajmpe, cucTtemu Koju mpusHajy onpehena
nmpaBa ocob6aMa MCTOT 10JIa Ha OCHOBY PerucTpoBaHe 3ajesuuie (XpBarcka,®
Mahapcka, I'puka, Kumnap, Yeurka, Mranuja, CroBeHuja), 3aTUM MambH 6poj
CcUCTeMa KOju He TpH3Hajy mpaBa oco6ama uctor nona (Cpb6wuja, Pycwja,
CroBauka, [Tospcka, CeBepra Makezonuja, BocHa u Xepieropruta,) ¥ CHCTEMHU
KOjHU [03BO/bABAjy 3aK/bydyerse Gpaka uamelhy oco6a mcror nona (JaHcka,
Manrta, Xonanauja, Hemauka,” llIBeacka, ®uHcka, benruja, dpaHiycka,
[lInanwuja,® ykcemOypr, [Mopryran® Upcka, Ucnang) (Hosakosuh, 2015: 459;
[TaBnoBuh, 2022: 828). Kanaza je y jyny 2005. rogune omoryhua 3akpydeme
6paka usamely nBe ocobGe He3aBUCHO of BHUXOBOT ToJa (Brinig, 2006: 283).%

Cpb6uja je 2021. roguHa mMazna Hanpr 3akoHa O perucTpoBaHUM
3ajeJHUIIAMA, /¥ Tdj 3aKOH HUje YIIao y CKYNIITHHCKY Ipoueaypy. Ycies
OrpaHMYEHOCTU 0OMMa OBOT pafia, HUCMO Y MOTYhHOCTH /ia TopeJ aHaIu3e
€BPONCKUX CTaHAApJa U3BPIINMO Y aHATU3Y NTPeJIOKeHNX HOPMH Y CPIICKOM
npasy."

5 Boele-Woelki, Fuchs, 2012: 72.

6 XpBaTcKa je 2014. TOAMHE floHe 1a 3aKOH O YXUBOTHOM IIAPTHEPCTBY 0c06a UCTOT CIIOJA,
Hapoodne HosuHe PX, 6p. 92/14, 98/19, Koju je y IPUMeHH OJ 1. 1. 2020. TOAHUHE.

7 Sanders, 2012: 925, 3a LMBUIHO MapTHepcTBO y Hemaukoj. Mehyrum, Hemauka Buure
He [J03B0/baBa CKJIATIAlbe PETUCTPOBAHUX rpahaHCKUX 3ajeAHUIIA.

8 Lamarca, 2014: 45.
9 Boele-Woelki, Fuchs, 2012: 41.

10 O mpouecy nerannsoBamwa 6paka usmelhy oco6a ucror nonay Kanazau, Eekelaar, 2006:
152. Y 0BOj Ap)XaBU Haj3Ha4ajHUjU U3BOP IpeACTaB/ba CYACKa ofJyKa BpxoBHor cyza
Kanage y cnyvajy M. v. H. (M. v. H. (1999) 171 DLR 577 (SCC), (1999) 2 SCR 3) noBozom
CYNPY>XHUYKOT U3/IP)KaBatba, KOjOM je CyJ, 3aKOHCKY ieGUHUIIHjY CYyTIPY>KHUKA IIPOLIHPHO
¥ Ha uua uctor nosia. O HaurHy Ha Koju BpxoBuu cyg CA/l mpourupyje nmojam Gpaka u
Ha xoMocekcyanHe naptHepe, Conkle, 2014:34. Y moresy cTunama npasa Ha IOPOSUYHY
neHsujy y Kanagu, npumemeHna je ciM4yHa aprymMeHTaliyja Kao y cay4ajy M. v. H., Tako
Jia je ¥ TO IIPaBO MPOLIMPEHO HA 3ajeiHULEe UCTOT noja, Rosenberg v. Canada (1998), 38
OR (3d) 577. OGe ogyke nmaie cy ganekocexse nocueguue. Beh 2000. rogune caBesna
BJ/Iafla M3MeHHIA je 68 oxpe0U 3aKOHA KOjU ce TUYY IIpaBa 0co6a MCTOT M0J1a, a 3aTUM je
2005. rO/IMHe JOHeTa HOBA AedrHHULIMja OpaKa Koja riacH: ,,bpaxk je 3aKoHCKa 3ajegHULA
IBe ocobe Koja nckbydyje cse ocrane” (Young, 2009: 95).

11 Buure o oBom HaupTty 3akona, Cumosuh, Ilprannosuh Josuh, 2021: 1095-1118.
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JenHo of 3HaYAjHUX MUTAtha Y IPEIMETHOj 0G/IACTH MTOCTAje U MPU3HAEe
3aK/byuyeHHX GOPMHU XOMOCEKCYaTHUX 3djeJHULA Y APYTOj jYPUCAUAKLHjH.">
Xamurka koHdpepeHIHja He peABrha HaIIEXHOCT 32 YHUPOPMHO PETYIHCAHEe
3ajeHHIA 0COOA MICTOT 101 HAa eBpornckoM Ty (Baarsma, 2011: 300). CtuyHO
je u ca EBponickum yzpyxemeMm 3a nopoanvHo npaso (Pintens, 2003: 32). Y
06/1acTH MPU3Haha CYACKHUX M YIIPABHUX O TyKa MOABIAYMMO 3Ha4aj Brussels
I ter mpenopyKe Ha IJIAHY yjeJlHA4YaBaba HOPMU OPAYvHOT IpaBa, TAYHHje
pa3Boza 6paka. OBa nmpenopyka He nmpomnucyje fepuHHUIHjy OpaKa M OCTaB/ba
poMmahum npaBuma fa npejBuze MaTeprjaTHOIIPaBHE HOPME O 3aKJbyYelby
6paxa. [To aHasoruju, oBa mpenopyka ce nmpuMeryje U Ha 06/1aCT pa3Bosa
6paka. [ToctaBspa ce murTame Kako he u xa nmu he 6utnu moryhe passectu
Opax mpeJ, CySoOM jeaHe Op)KaBe Koja He mpenBuba 6pak ocoba MCTOr MO,
a Taj 6paxK je 3aK/byveH y APYroj Ap>KaBU KOja 03BOJ/baBa GpakoBe u3mely
ocoba ucror noja.* [I[penopyka He npeasuba peuiere 3a 0Baj cny4aj. YjegHo,
jaBba ce cmenehu mpo6eM — KaKo 03BOTUTH PAa3BOJ TAKBOT GpaKa, MJTH, aKO
ce He J03BOJIM Pa3BoO/J, TO AOBOJAH [0 KO/MH3Hje Ca HAMEPOM yjeLHavdaBama
npaBua 6pavHor npasa Brussels II ter mpenopyke. AHamorHa npumeHa Bru-
ssels II ter npenopyke Ha fpyre ¢popme 33jeHULIA 0cOOA UCTOT MOJIA, KO HIIP.
perucTpoBaHe 3ajeJHUIE UK BaHOpavHe 33jeJHUIlE, HUje MoTyha ¢ 063upom
Ha TO Jia Ce HaBe/eHa MpenopyKa UCK/by YMBO OJHOCH Ha GpadHe ogHoce (Ba-
arsma, 2011: 161).

4. Ilpu3Hame 3ajegHuLIe 0cO0a UCTOT MOJIa

HcTononHe 3ajepHULIe cCaMO Cy joll jeZJHA Off 33jeJHULIA Y YUTABOM HU3Y
CaBpeMeHHUX MPUBATHUX OJHOCA KOje MIe1pajy Aa Oy/ly MpaBHO peryircaHe.
[IpucTymn npru3HaBamba HOBUX MOPOSUYHUX POPMU MOB/IAYH 32 COOOM H3BeCHE
nocnenuue. Huje moryhe y ncro Bpeme nocruhu usjesravaBarbe 3ajeHM1IA
ocoba UCTOT TOJIa, Te BAaHOPayuHe 3ajegHUIle U OpakKa, a, ca Apyre CTpaHe,
cayyBaTH GpaK Kao 6a3Hy MHCTUTYIIHjy MOPOSUYHOT TPaBa U IPYIITBA YOIIITE
(Glennon, 2005: 166). Ta gBa uuma mehycoGHO ce uckmpyuyjy.

12 Seuffert, 2009:144. luckpumuHauja Ha ocHoBY Mmurparuonor 3akona Hosor 3enanza
Mje TOJIMKO /laJieKo Ja MpaBU Pas3/IMKYy IO MUTaby 60je KoXKe MapTHepa perucTpoBaHUX
3ajeJHHULA. 3aKOH OBe Ap)KaBe MPHU3HAje ylIa3ak ocobaMa XOMOCeKCyaiHe OpHjeHTalluje Koje
CY CBOje perucTpoBaHe 3aje/IHHILE 3aK/byunie y et gpxkaBa (Puncka, Benuka Bpuranuja,
Hemauka, by Ilepcu u BepMoHT) Koje ce mpeTexHO cMaTpajy ,,6enum” gpkaBama. 3a
MpH3Hakbe XOMOCeKCcyaTHOT 6paka 3akspyueHor y KaHaJu of cTpaHe eHIJIECKHX B/IACTH,
Bugetu cay4aj Wilkinson v. Kitzinger (2007) 1 FLR 295.

13 3a uHctpy™MeHnTe EY u CaBeta EBporne y oBoj o61acty, LiBejuh Januuh, 2019: 65.

14 O 0BOM NMTaky rOBOPHU C/Iy4aj 3aK/bydeHor Opaka namehy gBa MyIkapiia xonaHackor
¥ HeMavKor apxkasbaHcTBa (Boele-Woelki, Fuchs, 2012: 235).
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HcTtunamwe AUCKpUMHUHALIMje 0c00a UCTOT 0J1a Koje XXrBe y ogpehennm
06MMIMMa 3ajeJHUYKOr JXHUBOTA GOPMHUPAJIO je Y TEOPHjU HOB TEPMHUH
,X€TEPOHOPMATUBHOCTH , IO/, KOjUM Ce Mo/ipadyMeBa CKYII IIPAaBHUX HOPMH
KOjHMa Ce peryyuiny camo ogHocu usmely oco6a paznuuutor nona (Seuffert,
2009:143). MehyTum, nako ce ocobe xoMoceKcyaTHe OpUjeHTal1je TI03UBajy Ha
BpeZHOCTH 0co0a Pa3JIMYUTOr MOJIa, Ko IITO je 6PaK, OHO LITO je 3aHUMIbHUBO
je la ce TeopHjcKa KOHIIEMIIMja UCTOTIOHUX 3aje JHULIA IeKIapHlIe Kao ,,0TIIOp
pexxumy HopmasHor“ (Seuffert, 2009: 132). CBojeBpcTaH MapajgoKc oriesaa
ce y TOMe J1a ce OTIIOP OJ, TPaJUIIMOHA/THUX BPeJHOCTH OJIMYaBa yIIpaBo y
MO3MBaky Ha MpaBa, OJHOCHO GOPMY jeJHOT MHCTUTYTA TPAAULMOHATHE
MpHpPO/ie Kao mTo je 6pak. Ocobe y UCTOMOHUM 3ajeJHUI[aMa UCTUYY /1a JKeJie
yCIIOCTaB/bake OJHOCA 3aCHOBAHOT Ha U3BecHO] popmu 6paka. Tengennuje
CaBpeMeHOr NMOPOAUYHOT MpaBa MoKa3dyjy HaMepy Aa ce pazobnuyu popma
U ycroctaBe ¢GueKCHOMIHU obpacuu mopozuvyHux ozHoca. OTyza ce
ompaBaaHo HaMehe muTame Kako 33jefHHIIA KOja HEMAa KapaKTEPHUCTHKE
omutenpuxBaheHe TpaguioHaHe GpopMaHe 3aje JHULE — XOMOCEKCyaTHa
3ajefHMULA — He npoHahe crennduyaH HaA3MB U HAYMH IPaBHE peryjaluje
YHYTpallbUX MpaBa u o6aBe3a, Beh uMa Hamepy fa 6yze ypehena o yriezny
Ha jeiHY TPaJULMOHA/IHY yCTAHOBY Kao 1ITo je 6pak (HoBakosuh, 2015: 471).

Ako ce mojam Opaka He Be3yje MCK/byYHUBO 3a 3ajeHHUIly XUBOTA
)KeHe W MYyUIKapIia, IpeMa apryMeHTallju pro f03BO/baBalbe 3aK/byderna
XOMOCEKCya/THUX OpaKoBa, Y TEOPUjU Ce MOCTABUJIO MHUTae Ja JIU Ce U
3ajeHHUIe Be 0cOoOe UCTOT M0J1a, KAo LITO Cy MPHjaTe/bCTBO UIN LIUMEPCTBO,
KOje CII0/ba UCITYHaBajy U3BecHe OfTHKe Opaka (IocTojame 33je JHUYKOT
YKMBOTA) MOT'Y IIpeMa HeKHM IIpaBMUMa U 06aBe3ama M3jeJHaYUTH ca GPaKOM.
Hexkwu ayTtopwu, xao Eekelaar, mopoguvyHomnpaBHe ogHoce nouctroBehyjy ca
OBHMM M CIMYHUM ofHOCHuMa nuyHe npupoge (Eekelaar, 2006: 31). Yak u ako
onpehenu ogHoc ucnymwaBa Heke PpyHKIIMje, KapaKTepUCTHKe oxpeleHor
OJIHOCA, TO He 3Ha4M Jja Ce MOXXe N3jeJHAYUTH ca TUM O HOCOM, TOCMATPaHO
ca mpaBHe cTpaHe. [IuTama 3akpyuema 6paka usmelhy ocoba ucror nona u
mobujama MOTOMCTBA MMOKa3yjy ce Kao HeOoZBOjHBa, C 063UPOM Ha TO [a ce
HAKOH NpH3HaBamwa MpaBa Ha 6pak ocobaMa MUCTOr MoJia MOXKe (OIpaBAaHO)
MOCTAaBUTH 3aXTEB Jja Ce AOJe/TH IPABO Ha J00Hjambe MOTOMCTBA, UAEHTHYHO
KaKO TO IIPaBO UMajy 1 0ocobe pazamuuTor noiaa. Mehyrum, osze gonasumo go
jeasor BeuKor (mpasHor) mpo6aema. Oco6e ucTor noJja He Mory usmehy cebe
3a4eTH JeTe, TaUHUje He Mory Oe3 yuemrha Tpehe oco6e koja je pazmuuunror
I10J1a y OJHOCY Ha JjBe€ XOMOCeKCyaiHe ocobe. YTOMHMKO Ipe Ce I0CTaB/ba Kao
HY)KHO MMUTame Ja JI1 ce cBpXa Opaka KoJ 0co6a UCTOT M0J1a TYMAaYH Ha UCTH
HAYMH Kao U KoJ, 0coba pa3IMYUTOr 11013, a CBOU Ce Ha YHhibeHuLy pahama
gee. 3abpaHa 3aK/byuerma Opaka ocobamMa MCTOT MMOJa JUCKPUMHHHILIE
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BUXOBY Jlelly [d Y)KHBAjy CBe IIPeJHOCTHU Koje UMajy Jella YHjHu CY POLUTEbU
y 6paky (Stark, 2005: 46).

[IpaBHO mNpH3HaEKEe XOMOCEKCYa/THUX HCTOIOJHUX 3ajefHHULA Y
cebU caip)Xu BpeAHOCHe eeMeHTe. Hanme, npusHame npaBa ocobama y
KWICTOIIOJTHUM 3ajeJHUI]aMa Iojpa3yMeBa yBakKaBame YHIbEHUIIE /1a OBe
ocobe moOujajy MpaBHU CTATyC 3aXBasbyjyhH HCTHUM BpeJHOCTHMA Koje
[IOCTOje y BhUXOBUM 3ajelHHIIaMa — BpeJHOCTHMA HeTe, 3alITUTe, IOMarama,
npuBpehuBama, a Koje Cy cBojcTBeHe U y (BaH)OpayHUM 3ajeHHLIAMA KO,
oco6a pasnuuuTor nojia (Bottomley, 2009: 5).

[TpaBa xoMocekcyaTHUX 0coba TPaAMLMOHATHO HUCY OMJIa pesMeT
MoBpeJie MpaBa Ha MOIITOBale MOPOAUYHOr XUBOTA 3aimTuheHor 4t 8
EKJBII. [IpeTe)xHO je XOMOCEKCya/THUM ocoOaMa 3aLITHTA MPy)KaHa KPo3
MOBpe/ly IIpaBa Ha MPUBATHHU XUBOT. MehyTuM, OBakaB MPHUCTYI BaXKHO je
cBe 710 2010. roguHe, kazga je ECJ/bII, npBu nyT y cB0joj UCTOPUjH, Y CIy4ajy
Llanx u Kong npomue Aycmpuje, ipecynuo zia ce ogHoc usamely ocoba ucror
IoJ1a MOXe IOJBeCTH IO/ I10jaM MOpOAUYHOr XuBoTa. OBOM mpecynoMm y
MOTIYHOCTH je jollI jeHOM zaT cMucao cTaBy ga je EKJBII »xuB uncTpymMeHT
KOjU Ce pasBHja Y 3aBUCHOCTHU OJ, APYLITBEHUX OKOJTHOCTU U KOHKPETHUX
ycnoBa caBpeMenor (mopoauyHor) xxusota (Cooper, 2011: 1747). CMaTpaHo
je ma 6y GMJIO BelITAYKH 33/Ip)XKaTH CTaB, Y CBeT/Iy HapacTajyher eBpomnckor
KOHCeH3yca [TOBOZIOM IPU3HaMa IIpaBa M3 33jeJHHIA 0c0ba UCTOT MOa, 13,
3a pasIMKy oJ, 0co6a pa3TMYUTOr 110JIa, XOMOCEKCYa/THU MapTHEPU He MOTY
Y)XUBATH MOPOAUYHU XUBOT. OHOC XOMOCEKCYa THOT Tlapa KOjU YXMBH 3aje JHO
y cTabunHoM de facto ofHOCY HU IO YeMy Ce He pa3/IHKyje o UCTOT OAHOCA
oco6a pazuuuror nona. EC/bIT mpumehyje na mocroju Hapacrajyhu eBponcku
KOHCEH3YC, IOCeOHO IOC/IeAUX HEKONHMKO [elleHUja, IpeMa INPaBHOM
MpHU3Haky 3ajelHMLIA 0c00a UCTOT MoJIa. YIIPKOC ToMe, uMajyhu y BUay zaa je
OBO je/IHO OfI KOHBEHIIMjCKUX IIPaBa y Pa3Bojy, ip)KaBe U jajbe Y)XXUBAjy ILHPOKO
nosbe cj000/iHe MPOLeHe y MOrJIefly TPaBHE peryalirje XOMOCeKCyaTHUX
3ajegHuua.> Ha Taj Hau¥H je 0BOjeHO MOCTOjambe MOPOJUYHOT JKMBOTA 0Ccoba
Y XOMOCEKCya/ITHUM 3ajeIHMIjaMa O/ TO3UTHBHe 00aBe3e ip)KaBe /1a Taj O4HOC
3alITUTH JOHOIIeHheM HOPMHU KOjUMa ce IIPU3HAjy ITpaBa U3 XOMOCeKCYyalTHUX
3ajegHUIIA.'®

15 Taxko ce y pCcKOM TpaBy 3ajeHMLA ABe 0coGe UCTOT MoJa, ca unu 6es gene, 6e3 063upa
Ha ToCTojatbe mocBeheHoCTH MK Tpajama 3ajeH1ILe, He CMAaTpa MOPOJUYHUM OFHOCOM
(Mahony, 2012: 53).

16 O oBoj mpecynu, Grabenwarter, 2014: 194.
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Ha ocHoBy caBpemene mpakce ECJbII, ocobe y xoMoceKCyaaHUM
3ajeJHMIIAMa UMajy UMOBUHCKA ITPaBa, MOMYT IPaBa Ha NIOPOAUYHY IIeH3U]Y,
CTaHApPCKOT MPaBa, paBa HacaehnBawa npeMuHyIOr MapTHepa.”?

[TocmMaTrpaHo y OfHOCY Ha MPABO HA 3aK/by4yerbe Opaka, UCTHUYE Ce
noreHnujaHu cykob oBe oanyke Cyzma ca un. 12 EKJBII, koju uspuauro
npenBuba ga mpaBo Ha 3aK/pydeme Opaka ImojpasyMeBa 0cobe pa3TUYUTOT
nosa. HacynpoT oBakBoM Tymauemy 4. 12 EKJbBII, cToje ctaBoBH y Teopuju
na ECJBIT Bugu 6pak Kao MHCTUTYLHjy KOja HHUje U3PUUYMTA Tanuja ocodba
pasauunTor nona (Cooper, 2011:1754). Mnak, HaBegeHa ofyka y cay4ajy Llank
u Kong npomue Aycmpuje npeacTaBba BeJIUKO OACTYHame O JOTaJallmbe
npakce ECJbII, c 063upom Ha TO za ce Kao de facto mopoviia cMaTpa 33je JHULA
nBe ocobe ucTor mojua 6e3 gere.

5. Crangapau EC/bII - npusHame ogpelene
dopme xoMOcCeKcyaTHUX 3aje JHULIA

Y oBom ey paga nmocmarpahemo kakas craB uma ECJ/bIT kaza je ped o
npu3Hamy Opaka ocoba XOMOCeKCyalHe OopujeHTanyje y foMahoj apxxaBy, a
KOjH je 3aKJby4UeH Y CTPAHOj APXKaBH.

Y cny4ajy Baauanamoc u dpyeu npomus I'puke®, ECJbII je mpumeTtno
Ja ce )xaznba MOJZHOCHIIALA MPeACTaBKe He OJHOCH HA OMUITYy obGaBe3y
rpyke gp)kaBe 1a 06e36enu oOMHMK MPABHOT MpH3HaWa y fomaheM npaBy
3a ucrtornojHe Bese. [logHOCHOLM Cy ce )anuiu aa je 3aKoH 6p. 3719/2008
npegsubao rpahaHcke 3ajegHuIle camMo 3a MapoBe Pa3JTUYUTOr TOJIA, YUMe
CY MCTOIOJ/IHY APOBU ayTOMATCKY UCKJ/byYeHH U3 berosor genokpyra. Cyz
je TIOHOBMO Ja Cy MCTOIIOJHU MapOBHU MOJjeiHAKO CIIOCOOHU Kao Y IMapoBU
CYIIPOTHOT I0JIa Ja CTyIe y ctabuiHe yBpcTe Bese. CTora je cMaTpao ga cy
MO HOCHOL M TIPEeACTaBKe Y CINYHOj CUTYAIlWjH ca TAapOBHUMaA Pa3/IMYHUTOT 110J1a
y Torjiefly BbUX0Be NoTpe6e 32 MPaBHUM NPU3HABEM U 3AIUTUTOM HHUXOBUX

17 3a pasnuky og ECJbII, EBponcku cyn npasge (ECII) Huje ce y MHOTO ciy4ajeBa
M3jallibaBao o MpaBUMa 0coba ucror rnosa. CnyHa, eKOHOMCKA apryMeHTalija, MHULIMjaTHO
je npumemena u npey ECII y gogenu nmpaBa oco6ama XOMOCeKCyaiHe opujeHTanuje. Y
cny4ajy Grant v. South West Trains, C-249/96, 17. be6pyap 1998. ronute, ECII je mpaBa us
IIeH3MOHOT OCUTYPama, y CKJIaJy ca Haye/I0M PaBHOIIPaBHOCTH, IPOLIMPHO U HA PaJiHUKA
KeJIe3HMYKe KOMIIaHMje XOMOCeKCcyaTHor onpegebewna (McGlynn, 2007: 250). Y ciayuajy
Pv. S and Cornwall County Council, C-13/94, 30. anpuin 1996. roause, ECII je npecyznuo ga
je oTmylITare TPaHCCEKCYyasHe 0cobe U3 pasjiora npeTxojHe IPOMeHe I0Jia J0BeJIO A0
HepaBHOIIPAaBHOI TpeTHpama Te ocobe. Tomepucame TakBe AUCKPUMHUHALUje 6110 6u
HeIOJHOU/bUBO U IIPEACTAB/baJIO GU IIPOMYCT MOIITOBAbA JOCTOjAaHCTBA TPAHCCEKCYaTHE
oco6e (Harper, Downs, Landells, Wilson, 2005: 12).

18 Vallianatos and others v. Greece, npenctaBke 6poj 29381/09 1 32684/09, Tipecysa oz 7.
HOBeMOpa 2013. ToiMHe.
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Be3a. [ToHaBmajyhu npunuumne yrephene therosom cygackom npaxcom, ECJbIT
je Harjacuo Ja je MJb 3aLITHUTE MOPOAHUIE Y TPALAWUIMOHATHOM CMHUCITY
MIPUJIMYHO alICTPAKTAH M Jla Ce IIMPOK CIIeKTap KOHKPETHUX Mepa MOXe
KOPUCTUTH 3a BeroBy uMiieMeHTauujy. [lomro je EKJ/bIT>xuBu HHCTpyMeHT
KOju Tpeba TYMa4yuTH y CaAAIIBHM YCJIOBUMA, JpXKaBa, mpema 4. 8, tpeba
Ia y3Mme y 003up pa3Boj gorahaja y ApYyILUTBY, KaO U YMIbEHHULY A He MTOCTOjU
CaMo jelaH HAYMH UM jeflaH u360p Kaja je y MUTary Boherwe mopoguIHOT
WU TpUBaTHOT XuBoTa. CTOra je Ha p)KaBu OO TepeT Ja MOKaxe Ja je 61io
HEONXO/HO, Y LIMJby OCTBapHBama JIETMTUMHHUX L1/beBa Ha Koje ce I031Ba —
MpU3HaBaka MpaBa MapoBUMa KOjH JKHBe 3ajeJHO BaH OGpaka u MoryhHocTu
I1a oBe 0cobe perucTpyjy CBOjy Be3y y dbaekcubuHujeM MpaBHOM OKBUPY O/
OHOT KOjH MpY’Ka 6pakK — fa 3a6paHy UCTOMOTHUM ITaPOBUMa /1a CKJIAMAjy UCTe
tTakBe rpahaHcke 3ajegHuIe.

Yak ¥ 10 MpeTIOCTaBKOM JIa je HaMepa 3aKOHOABLA O ia fa o6osblia
MpaBHY 3aLUTUTY Aele pol)eHe BaH GpaKa M MHAMPEKTHO Aa 0jaya MHCTUTYLUjY
Opaka, YMIeHHUIIA je OCcTazla jJa rpahaHcke 3ajeHULIe NTPeCTaBIbajy OOIUK
rpahaHcKor mapTHepCcTBa KOjU UCKJ/bYUYyje UCTOIOIHE NTApOBe, 0K A03B0O/baBa
MapoOBHMa Pa3/IMYMUTOr M01a, 6e3 003Mpa Ha TO Aa K UMajy Jely WU He, 1a
perynuiny 6pojHe acrnexTe cBoje Beze. Cyz Huje 6GMO yYBepeH Ja MOCTHU3ambe
HaBeJeHUX LiM/beBa MyTeM 3aKOHOAABCTBA O rpaljaHcKkuM 3ajesHHLIAMA
MPEeTIIOCTaB/ba UCK/bYYHBakbe HCTOIIOTHUX IaPOBa U3 HeroBor genokpyra. Cyx
je marbe MpUMeTHO Aa je HanimoHa THa KOMHCHja 3a /by CKa ITpaBa cMaTpasa fa
je 3aKoH JucKpUMHHATOpPcKH. Ha kpajy, Cyz je mpumeTHo Aa, mpeMa rpukom
3aKOHY, TAPOBU Pa3/JIMYMUTOT 10JIa, 33 PA3/IHUKY OF, NTapoBa MUCTOT T0J1a, MOT'y
MMaTH NPaBHO NPU3HATY Be3y 4YaK U Ipe JOHOIIemha 3aKoHa 6p. 3719/2008,
O6UJIO Y MOTIYHOCTH Ha OCHOBY MHCTUTYyLUje OpaKa WM y OTPaHUYEHHjeM
06Ky nmpema ogpenbama I'palharcKor 3aKoHUKa Koje ce ofHOCe Ha de facto
naprHepcTBa. CX0ZHO TOMe, MCTOIIO/THY TAPOBH Cy MMaJIu MHTepec Jja CKJIoTe
rpahancky 3ajeguauLy, jep 6 UM TO a0 je JUHU OCHOB Y TPYKOM IPABY HA
OCHOBY Kojer 61 ¥mHXOBa Be3a Ousa mpaBHO npusHarta. [lopen Tora, Cyg, je
MPUMETHO /la He TIOCTOjU KOHCceH3yc Mel)y ap)kaBama unaHuuama CaBeta
EBpome - of 19 Ap)kaBa Koje Cy A03BOJIMJIe HEKU OOJMK PErucTpOBaHOT
MapTHePCTBa, ocuM Gpaka, J/IuTBanuja u ['puka cy 6ujie jenrHe Koje Cy OBaj
06/IMK pe3epBUCasie UCK/bYYHUBO 3a MApoOBe pas3auvuTor nona. Ms tora je
clefuio Ja cy, y3 ABa U3y3eTKa, Ap)kaBe wiaHule Casera EBpore, kaga cy
ce OJJIy4MJIe A JOHEeCY 3aKOH KOjUM Ce YBOJ U HOBH CHUCTEM PerucTpOBaHOT
MapTHEPCTBA, Ka0 aJITepHAaTHBA OpaKy, NMajie HaMepy a YK/by4e UCTOIIOIHE
nmapose y iweroB aenokpyr. Cyz je cMarpao fa somaha gpkaBa HUje MOHYA M IA
y6e/brBe 1 jaKe pa3Jjiore Koju GM MOTJIH /1 OTIPAB/IAjy UCK /by Yetbe NCTOTIOTHUX
IapoBa U3 JieIOKpyra 3aKoHa 6p. 3719/2008, Te cTOra yTBPAHO Ja je JOLLIO A0
nospeje 4. 14, y Be3u ca 4. 8 EKJ/bIT.
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3aHUMJ/PUBO je /1a ce MUTake JUCKPUMHUHAIYje TapoBa Pa3IuIUTOT
Io0JIa IOCTAaBUJIO y IOTJIey IIpaBa Koja Cy pe3epBHCaHa caMo 3a 0cobe ucTor
nona. Y cay4ajy Payen6ok u Cejon npomue Aycmpuje®, ECJbII je mpuxBaTno
Jla Cy IapOBU Pa3JIUYUTOr I0JIa y IPUHLIIANYY Y CJIMYHOj VTN YIIOPeINBOj
CHUTYal{jH ca UCTOMOJTHUM MApOBHMaA Y MOIJIe/ly HhHX0Be OILITe noTpebe
3a MpaBHUM IPHU3HAKBEM U 3aIUTHUTOM BUXOBe Bede. MehyTum, nckmyuemwe
MapoBa Pa3/JIMYUTOr T10J1a U3 PeruCTPOBAHOT MMAPTHEPCTBa Y AyCTPHjU MOPaJIo
ce ToCMaTpaTH y KOHTEKCTY 1e/IOKYITHOT IIPaBHOT OKBHMpA KOjH peryJuiie
IIpU3HaBake UCTOIOTHUX 33jeIHHULIA. PerncTpoBaHO MapTHEPCTBO je yBeleHO
Kao aJITepHAaTHBa OpaKy, KaKo O ce UCTONOIHUM IIapOBUMaA KOjU Cy OCTAIH
HCK/by4YeH! M3 Opaka oMoryhusa CyWITHHCKM CIMYHA MHCTUTYLHja 3a
IIPaBHO NpH3Habe. 3aKOH O PerMCTPOBAHOM IIapTHEPCTBY U3 2010. TOAUHE
je TaKO YPaBHOTE)XHO NMPETXOAHO UCKJby4ere UCTOMOMHUX TapoBa U3 OUJI0
KaKBOT IIpaBHOT NTpU3Hama. Y €BOjoj mpecyu y cay4ajy lllaax u Kong npomus
Aycmpuje, ECJBII je yTBpauo ia je IpaBHU CTATyC NpeABrlheH 3aKOHOM O
PerucTpoBaHOM MapTHEPCTBY jeJHAK MM CIMYaH y MHOTUM acnekTtuma. Ox
TaJa, MPaBHU OKBHPH KOjU Pery/IHIly 4Ba 00/1MKa IPAaBHOT MPHU3Haka Be3e cy
JOJATHO XapMOHU30BaHH, TAaKO Jja HUCY OCTajle 3HayajHe pasauke. YnmweHuIia
Jia Cy MOZHOCHOLIM 3aXTeBa Ka0 Map pas/IMuyUTOr 110/1a UMaJIX TPUCTYI OpaKy
3a[0BOJbH 1A je BbUXOBY IJIaBHY MOTPeOy 3a MpaBHUM Npu3HameM. llTaBuire,
HUCY TBPAUIU Ja Cy 6UIN moce6GHO moroheHun Guo KaKBOM Pa3uKOM y
npaBy usmehy oBa gBa o61uka. [TogHOCHOLIY, cTOTa, HUCY OUIH Yy pe/leBAHTHO
CJIMYHOj UJIM YIIOPeAUBOj CUTYAIUjH Ca UCTOIMOJTHUM ITapOBUMa KOjU HUCY
MMaJIy IpaBo fla ce BeH4Yajy Yy AyCTPHUjH U KOjHIMa je PeTMCTPOBAHO MapTHEPCTBO
6110 TOTPEOHO Kao a/ITepHATHBHY HAYHMH [ja Ce IbHXO0BA Be3a ITPaBHO MPU3Ha.
Cxo[HO HaBeleHOM, HUje OUJIO KpLietba 4l. 14, Y Be3u ca 4. 8 EKJBIL.

Y cny4ajy Pedomosa u dpyeu npomue Pycuje*, ECJbII je npumeTtno ga
ce OBaj C/Iy4aj OZHOCH HA OJCYCTBO OMJIO KaKBe MOryhHOCTH 3a 3aKOHCKO
MPU3HAHE UCTOTIOTHUX MTApOBa Y PYCKOM IpaBy, 6e3 063rnpa Ha 06 TUK TaKBOT
npusHama. Cyacka mpakca nokasyje ga je 4. 8 EKJbIT Beh 6mo Tymauen xao
3aXTeB /ip)KaBe MOTMHCHULE Ja 06e36e11 3aKOHCKO MPU3HAKe U 3ALUTUTY
KWCTOIOJTHUX MAapOBa YCIOCTaB/babeM ,CHelUPUIHOr MPABHOr OKBHUPA“
Cyz, ce mo3Bao Ha CBoje Tipecye y ciay4vajeBuma Osuapu u dpyeu npomus
Hmanuje v Opaandu u dpyeu npomue Umanuje. Melhytum, Cyz nogsnavu ga
1. 8 EKJBIT Huje 610 TymMayueH Kao HaMeTare MO3UTHBHE 00aBese [p)KaBama
MOTHHUCHULAMa Aa OpakK y4MHe JOCTYIHHUM HCTOMOJHUM napoBuma. OBa
cyacka npakca ECJ/bII y Besu ca un. 8 EKJbII, u3 koje je cneguino ga gpxase

19 Ratzenbéck and Seydl v. Austria, npefcraBka 6poj 28475/12, mpecyga of, 26. okTobpa
2017. TOAMHE.

20 Fedotova and othersv. Russia, npescTaBke 6poj 40792/10, 30538/14 ¥ 43439/10, Ipecyza
071 17. jaHyapa 2023. TOLUHe.
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MOTITHUCHUIIE UMajy MMO3UTHUBHY 06aBe3y sa o6e36eie 3aKOHCKO MTPU3Hahe
Y 3aLITUTY UCTOTIOJTHUM IMApOBUMa, OMJIA je y CKIaJy ca OMUI/BUBUM U
KOHTMHYHMPaHUM pa3BojeM goMaher 3akoHozaBcTBa 1 MelyyHapogHor npasa
apxasa nornucHuua. Heycnex ECJbIT ga oap)xu fUHaMH4YaH U eBOJyTUBAaH
MPUCTYTI PU3UKOBAO OU [la ra YIYWHU TIPernpeKoM pedbopMu MK TTOGO0bLIAY
nosoxaja rpahana. Cyp je, Kpo3 cBOjy mpakcy, IPUMETHO KOHTUHYHPAHU
TPeHJ, Ka IpPaBHOM IIpH3HaBalky M 3aUITUTH HCTONOJHUX IapoBa Yy
IpxaBama notnucHuuama.” Meru tpeng koju je ECJ/bIT Beh nmpumerno y
MOMEHYTHM C/Ty4ajeBUMa caja je jacHo morBphen. Hexonnko Tena Casera
EBpore Haracuo je norpeby aa ce 06e36eiu MPaBHO MPU3HAE U 3a1UTHUTA
HCTOMOJIHUX 33jeJHHUIlAa YHYTap Ap)KaBa 4yJaHULA. Y3umajyhu y o63up
CBOjy CYJZCKY IMPAaKCy, KOHCO/TH/IOBaHY jaCHUM KOHTUHYHPAHUM TPEHJIOM Y
np>xaBaMa wiaHuiama Caserta Espone, ECJ/bII je moTBpamo pa cy, y cknagy ca
CBOjUM MO3UTUBHUM o6GaBe3ama npema 4. 8 EKJ/bII, ap>xaBe 6uie ny)xHe ga
06e36ee MpaBHU OKBUP Koju oMoryhaBa HCTOMOMHUM MapoBUMa Ja A06Hjy
aZleKBaTHO IIPM3Hae U 3alITUTY CBOje Be3e. Kaza je 610 y muTamy CyIITUHCKU
WM 0CceGHO Ba)KaH acCHeKT I0CTOjatba MM UIEHTHUTETA MojeJUHIIA, N0Jbe
c/1060 He IPOLieHe JP)KaBe je 00MYHO 610 orpaHuvyeHo. MelyTum, Tamo rae
HHje TI0CTOjao KOHCeH3yC y Ap)kaBama wiranuiama Casera EBpore, cio6oza
IpoleHe je 6MJa MWHpa, TOCeOHO TaMoO TJe je C/Iy4aj MOKPeTao OceT/bHBa
MOpasjiHa UK eTU4YKa nurtama. Cyz je Beh yTBpAMO Aa Cy CyLWITUHCKU UIH
MoceOGHO Ba)KHU aCMeKTH UAEHTHUTETA MOojeJHHLA Y MUTAy Yy ClyvajeBUMa
KOjU ce TUYy IPAaBHOI OJIHOCA POAUTE/b—/eTe, IPUCTyNa HHPOPMaLjaMa
0 TIOPEeKJIy U UAEHTUTETY POJHUTe/ba, ETHUYKOM WU POLHOM HJEHTHUTETY.
[lITo ce Tue mMuTama Koje je MOKpeHYo oBaj ciay4aj, ECJ/bII je yrBpauo ga
3axTeB UCTOIIOJIHUX ITaPTHePa 3a MPaBHO MPU3HAbe U 3alITHUTY lbHUX0Be Be3e
JOTHYe 0CeOHO BaYKHE acIeKTe BhHUXOBOT IMYHOT U IPYLITBEHOT U/I€HTUTETA.
ECJbII je Beh mpumeTHoO jacaH KOHTUHYHUPAHU TPEH[, HAa eBPOIICKOM HUBOY Ka
MPaBHOM ITPU3HAKY U 3aIUTUTU UCTOMOHUX I1IapOBa YHYTap Ap)kaBa YIaHULA

21 Ha oBom mecty, ECJ/bII ce mo3Bao Ha aprymeHTanujy u3 gBa cBoja ciay4daja. Cyz je y
cny4ajy Hlanx u Kong npomus Aycmpuje mpumeTuo: ,,I1ocToju HOBY eBPOIICKU KOHCEH3YC O
IIpaBHOM IIPU3HaBaky UCTONMONHUX MapoBa. llltaBuire, oBa TeHAeHIIMja ce 6p30 pa3Bujaia
TOKOM Mocefme aenenuje. Mnak, jour yBek He mocToju BehunHa JpaBa Koja o6e36ehyje
IIpaBHO NMpU3HaBake UCTOMONHUX NapoBa. [IpegMerHa obacT ce, cTora, u Aajbe Mopa
CMaTpaTH jeZHUM Of, NpaBa y pa3Bojy 6e3 yTBpheHOr KOHCeH3yca, Ife gp)kaBe Takohe
MOpajy UMaTH MapruHy cJ1060[He NMPOLieHe Y BpeMeHY yBohema 3aKOHCKUX IIPOMeHa.”
Cyz je y cny4ajy BaaujaHamoc u dpyeu npomug I'puke IpUMETHO Ja ,,MaKO He TIOCTOjU
KoHceH3yc Mehy mpaBHuM cucTeMuMa gpkaBa 4wianuna Casera EBpome, TpeHyTHO ce
II0jaBJbyje TPEH[, y Horely yBohemwa 06/1MKa IIpaBHOT MPU3HaBaba UCTONOMIHUX Be3a.”
Cyz je y cny4ajy Oauapu u dpyeu npomus Mmanuje nIpuMeTHO [1a Ce TPEH/[, Ka MPaBHOM
IIpH3HaBakby UCTOMOJHUX IApOBa ,,HACTaBUO 6p30 passujatu y EBponu of mpecyge Cyna
y cny4ajy lank u Kong.*
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Cageta EBpomne. CxozHO TOMe, ¢ 0631POM Ha TO /1a Cy TOCeGHO BaXKHU aCIIEKTH
JIMYHOT Y APYLITBEHOT UAEHTHUTETA 0coba MCTOr MOojIa OWIU Yy MUTAKY U
Ja je, mopes Tora, npuMeheH jacaH KOHTUHYHpPaHU TPeHJ, YHYTap Jp)KaBa
ynanuna Casera Espone, ECJBII je cMaTpao ga je MapruHa npoueHe Ap)xaBa
YJIaHULIA 3HAa4YajHO CMarbeHa KaJia je y MUTamy NpYKambe 3alTUTE UCTOTIOTHUM
naposuma. YrBpheHa je moBpeza 4. 8 EKJbII.

Y cnyuajy Byxyyeany u dpyeu npomug PymyHuje**, ECJbII je moHoBHO
Ja Cy Ap)KaBe YJAaHUIE AyXHe fa o6e30e/e MpaBHU OKBUP Koju oMmoryhasa
a/leKBaTHO MPH3HaBae M 3aLTUTY OJHOCA UCTONOHUX MapoBa. Y Be3u ca
THM, IT03BA0 Cce Ha pecyxay Beukor Beha y cnyvajy @edomosa u dpyeu npomus
Pycuje v jacaH KOHTUHYHWPAHU TPeHJ, YHYTap JApkKaBa 4iaHuna. /Ipxase cy
MMaJie U3BeCHY JUCKPEeLMOHY OLieHY y morieny o0rKa MpU3HaWka U BPCTe
JogebeHe 3amTuTe. [I[peMa pyMyHCKOM 3aKOHY, CaMo jelaH 00JIMK ITOPOANYHE
3ajemgHuIe — 6Gpak ocoba CympoOTHOr Toa — GMO je 3aKOHCKY ITPU3HAT.
Hekonmuko mokymaja fa ce oBa mpaBHA CUTyalyja MPOMEHH IIPOMAJo je y
PYMYHCKOM IapjiaMeHTy, a Brasia Huje faa HUKaKBe Ha3HAaKe O CBOjOj HAMepH
Jla TIPOLIMPH MPUCTYT MPAaBHOj 3aIUTUTH 3a APyre ofHOCe, HaBozehu za je
yrnpeosnalyjyhu unrtepec” 6vo fa ce TakBuM 3ajeJHUIIAMa He MTPYIKU 3aLITUTA
mpeMa 4. 8, IITO je Y MOTIYHOj CYIIPOTHOCTH Ca CUTYalHjOM y BETUKOM
6pojy apyrux gpxasa EKJbIL. [TogHocHOLH, Ka0 ¥ APYTry NApOBH Y HbHUXOBOj
CUTYalWjHl, HUCY MOTJIU JIa TIPUCTYIe GPOjHUM coLujaaHuM U rpahanckum
IpaBHUMa Koja Cy 3aKOHOM JOCTyIIHA OpavyHUM IMAapOBUMA, HUTH /1a PeryIULIy
06/1aCTH Kao LITO Cy UMOBHHA, U3/ p)KaBambe 1 HactehuBame.> Cy[ je yBaxuo
aprymeHT Brnage ma ce oBa mpaBa MOTYy YpeAUTH MPUBATHUM YTOBOPHUM
apaH)XMaHUMa, ajIv je YTBPAHWO [Ja apI'yYMEHTYy HeJOCTajy eTabu U Ja je y
cBakoMm ciy4ajy Beh ombauen y cynckoj mpakcu ECJ/BII. IlltaBumre, ECJbII je
HaBeo /la HeTaTUBHY CTaBOBU XeTepoceKcyaHe BehuHe He Mory za Hagjavajy
WHTepece MOAHOCHIALIA 3aXTeBa /1 Ce IbUXOBe Be3e IIPU3Hajy. /lo3Bo/baBame
MpU3HaBakba UCTOTIONHUX 33jeHHIIA He OU LITeTHJI0O MHCTUTYLUjU Gpaka,
jep MapoBH pa3/IMYUTOr II0JIa U Aajbe MOTY Ja ce BeH4YaBajy. [eHepamHO
IMOCMaTpaHoO, HUjelaH Of apryMeHara Koje je zomaha apikaBa nsHena ga 6u
OIlpaB/aJia OTpaHUYerhe 3aKOHCKUX 3ajeJHUIA Ha XeTepoceKCyalHe GpakoBe
He MOXe Jja HaJjjaya MHTepec IMOZHOCH/Ialla 3aXTeBa Jja ce IhbUXOBe Be3e Ha
HeKU HayMUH MIPU3HQjy, cTora je pouuio o kpuema 4i. 8 EKJ/bIL. Cyx nuje
CMaTpao 7ia je MoTpeGHO MOCeGHO UCTTUTATH YKajabe 1o YJ1. 14, ¢ 063UPOM Ha
TO Ja je yTBpAuo nospey 4. 8. Ha oBaj Hauus, ECJ/bII je nocTaBuo cTaHzapa
na 4. 8 uma Behy Te)XHHY y TPUBAaTHUM U IOPOAUYHUM OLHOCHUMA Y OLHOCY
Ha 4. 14 EKJbIL.

22 Buhuceanu and others v. Romania, npezacTtaBka 6poj 20081/19, npecyza of, 23. Maja
2023. TOJMHE.

23 [loBomom nmpumene mehyHapoaHux ctaHzapaa Koj ob6aBe3e U3ApKaBama ocoba y
HCTOIOJHUM 3ajefHunama, [1aBnosuh, 2022: 823 u gasme.
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Y cny4dajy Maumynakun u Mapkue npomus Yxpajune*, ECJbII je
MPUMETHO Jja IOSHOCHOL M 3aXTeBa XUBe 33jeJHO y CTaGUIIHOj 1 mocBeheHOoj
Be3U OfI, 2010. TOAVHE U Jja Cy CTOTA Y pe/ieBaHTHO CJIMYHOj CUTYalUju Kao
1 GUJIO KOjU Map CYNPOTHOT I0Jia y MOI/IeAy BhUXoBe nmoTpebe 3a MpaBHUM
MpU3HAbEM U 3aLITUTOM BbHUX0Be 33jegHule. JJok nocrojehu nmpaBHU OKBUP
y YKpajuHu pr3Haje ABe BPCTe 3ajeIHMLA 3a 0cOOe pa3IMYUTOT 10J1a — 6paK
Y TIOPOJUYHY 3ajeHUILY, I/le MyIIKapal, 1 J)XeHa ,)KMBe Kao noposuia 6e3
Opaka“ - ICTOIOJIHUM HapoBUMa cy yckpaheHe o6e 3ajegnune. Kao pesynrar
TOTra, UCTOTIOTHUM MapoBuMa je yckpaheHa cBaka moryhHoct fga peryaumry
OCHOBHeE 33jeITHMYKe acleKTe )XUBOTA, OCUM OHHMX Be3aHUWX 3a UMOBHUHY, U
TO CaMO Kao MPHWBATHA JIUIIA KOja CKJIAMAjy YroBOpe Mo 0OMYajHOM MPaBYy.
ECJBII je Beh yrBpauo ma ce TakBU MPUBATHU YTOBOPHHU CIOPAa3yMU He
MOTy CMaTpaTy MpPHU3HAKEM U MOTPeGHOM 3aIITHUTOM OBHX 33jeJHULIA, jep
Ccy orpaHu4eHor o6uma u He 06e36ehyjy ocHoBHa mpaBa. Huje nmocrojana
MOTYhHOCT Za ce MCTOTIONTHY TTAPOBHU TIO3MBAjy Ha TIOCTOjatbe CBOje 3ajeHHUILIe
Yy OZHOCHMaA ca CYJCKUM MJIM YIIPaBHUM OpPraHMMa, HIIP. Y BE3H ca IPaBOM
Ha 33jeJHUYKY UMOBHHY, Ha 3aKOHCKO HacsehuBare, Ha IoceTe MapTHEpa
y CJ/Iy4ajy XOCIHUTan3aLuje, MpaBoM Ja oA0OUjy fa cBefoYe jeHO MPOTHUB
JPYTOT, Ha YCBajatbe, Ha COLMjaTHy momMoh, Kao u Ha GeHeduIrvje 3a TOPOAHIE
ca HUCKUM MPUXOAVIMa.

W3 cBera HaBeseHOT je MPOM3AUJIO Ja CY MOAHOCHOLU Jpyradyuje
TPeTHUPAHHU O, MapoBa PA3JIUYMUTOT I0JIA yC/Ie] HeOoCTaTKa OMI0 KaKBOT
3aKOHCKOT ITPH3Haka U 3alITUTe 3a BUX. IbrXxoBa cexcyaiHa opujeHTalnyja je
6v1a jelMHU OCHOB 3a pa3auKy y TperMmany. ECJbII je mpuxBaTuo ga YkpajuHa
“Ma c1060/y i@ OrpaHUYM NMPUCTYI OpaKy caMO Ha MapoBe Pa3JTUYUTOr
nona. McroBpeMeHo, MOHOBHO je fa je, TaMO IZe je pasjanKa y TpeTMaHy
3aCHOBAHA Ha MOJY MU CEeKCYAJIHOj OPUjeHTaIlHjH, JUCKPEINOHO ITPAaBO
IpxxaBe (MapruHa cio6ogHe npoueHe) BeoMa ycko. Cyz je yrBpano aa gomaha
Jp)KaBa HUje M3He/Ia HUKAaKBe Pas3Jiore, a KaMoyu ybe[/brBe 1 Ba/baHe, 3a
MOTITYHO HWCKJ/bYYHBame MCTOINOJTHUX 33jeJHUIIA U3 IpaBHE peryyiaTHuse.
Hako je nosgpasuo HaMmepy gomahe gp)kaBe /ia yCIIOCTaBU MPaBHU OKBUP
Koju 6u omoryhuo [ga ce MCTOMOJHUM 3ajefHULIAMA AOJETH afeKBAaTHO
MpH3Hate U 3amTuTa ibruxose Bese, ECJ/bII je mpumeTno aa Huje y moryhHoctm
Jla KOMeHTapHulle MPOoIKce, Tj. 3aKOH KOjU jolI He MOCTOjU, U TOHOBUO Ja
HeMa OCHOBA 3a CMaTpame Za O MpyKame MPaBHOT MPU3HAaba U 3aIUTUTE
HCTOIOTHUM MapOBHMaA y cTabuIHOj U nocBeheHoj 3ajegHuI camo o cebu
MOTJIO /1a HAITeTH MMOpoAKLIaMa KOHCTUTYUCAaHUM Ha TPaAULIMOHAIAaH HAYMH
WJIM 1A YTPO3H BbUX0BY OyayhHOCT niu nuHTErpHTeT.

24 Maymulakhin and Markiv v. Ukraine, npencraBka 6poj 75135/14, pecysia of 1. jyHa
2023. TOLHHE.

89



3BOPHUK PAJIOBA [TPABHOT ®AKYITETA Y Huiry | BPoJ 106 | ToguHA LXIV | 2025

Cypn je 3aK/py4moO /A pasjvKa y TPeTMaHY Y OBOM CJIy4ajy, Koja ce
cacTojajia y HeolpaBAaHOM ycKpahuBamwy nogHocHonIMa, Ka0 HCTOMOJTHOM
mapy, 610 KaKBOTr OG/IMKA MMPaBHOT MPU3HAakha U 3alITUTE Y mopehemy ca
[MTapOBMMa Pa3/JIMYMUTOr I0J1a, IPeJCTaB/ba ZUCKPUMHUHALHjY TIOJHOCH/IALA
3axTeBa Ha OCHOBY HHXOBe CeKCyajiHe opujeHTanuje.>> CTora je IOUIIO 0
KplIewa 4. 14 1 4. 8 EKJbBIL.

Y cny4ajy Przybyszewska u dpyeu npomue I[lomcke*®, ECJBII je
ITOHOBHO Za CYy OMIITH MPUHIIUIIN KOjU ce TUYY Jy)XHOCTH Ap)KaBa YJIaHUIA
(mosuTHBHe 06GaBe3e) y cy4yajeBUMa CIMYHUM OBOM, HeJIaBHO yTBpheHH
y npecyau Bemuxkor Beha y ciaydajy @edomosa u dpyeu npomus Pycuje.
KoHkpeTHO, 0 Ap)kaBa 4/JIaHHULA Cce 3aXTeBaJsIo Aa 06e30ese MPaBHU OKBUP
KOju oMoryhaBa UCTOTIOJTHUM MAapOBHMaA Ja AOOHjy afieKBaTHO MpU3HAKE U
3aIITUTY CBOje 3ajepnute. lllTo ce Tuye aprymenTa somahe gpxase g1a numa
LIMPOKY JUCKPELHjy Y TOM MOryefy U Ja TPaAULMOHAHU KOHLENT Opaka
Kao 33jeJHUIIe MYILIKapLia M )KeHe MPe/iCTaB/ba JPYLITBEHO U PaBHO Haciehe
[Tomcke, ECJBII je npuMmeTHo fa ce 0Baj cay4aj He OJHOCH Ha UCTONOIHU
6pak. Y ckiagy ca npakcom ECJ/BII, apykaBe 4iaHHIe Cy MOIJIe Ja OApese
TAa4YHYy MIPUPOAY IIPABHOT PeXXMMa Koju Tpeba Aa 6ye JOCTYIaH UCTOMOTHUM
MapOBHMa, a/IU CY MMaJjie 3HaTHO Mame JUCKPeLIMOHUX ITPaBa Kafia je y MUTaby
6MJI0 MPAaBHO NMPU3HAbe U 3AIUTUTA YOIILITE, IITO je OMJI0 OYUTIeLHO Y jaCHOM
KOHTUHYHPAHOM TPeHAY Ka IPaBHOM IIPHU3Hakby NCTOMOIHUX 3aje JHULA KOjU
je npumehen ynyTap apxaa yroopuuna EKJbII. BaxkHo je fa 3amTura xojy
Jp)KaBe YIaHUIIe IPY)Kajy UCTOTOTHHUM 3ajeJHULjaMa Oye aleKBaTHa.

Y oBoMm ciy4ajy, ECJBII je 3ak/pyuno ma ce He Moxxe pehu na mosecku
nmpaBHU OKBUP 00e36eljyje ocHOBHe ToTpebe Mpu3Hatha U 3a I TUTE UCTOMOTHUX
maposa y cTabuHoj 1 mocBeheHoj 3aje JHULM KOjU HUCY MOTJIH @ PEryIHIIy
OCHOBHE acCIleKTe CBOT 3ajeJIHUYKOr XHUBOTA. Takohe, y BehuHu curyanyja,
IBUXOB OJHOC HHje UMao HUKAKBY TeXHUHY Y OZHOCHMA TpeJ CYLCKUM WU
ynpaBHUM opraHuMa. [IpuIMKkoM HCIUTHBaWbA pa3siora Koje je romaha gpkasa
M3HeJ1a KaKo OU OIpaB/aJia HeJOCTaTaK OMJI0 KAaKBOT 3aKOHCKOT IIPU3Haba 1
3aurTuTe UCTonoaHUX 3ajeguuua, EC/bII je mpumeTHo fa ce HaBegeHU pa3ao3u
HHCY 3Ha4ajHO Pa3/IMKOBAJIN Off OHMX Ha Koje ce rmo3Basa Pycka Pegepanuja
U KOje je UCTiUTao y ciy4dajy Pedomosa u dpyeu. Ha npumep, TBpaumu cy
na sehuHa [lo/paka He omo6GpaBa HCTOIOTHE 3ajeJHUILE, AU IOKasyje
TOJIepaHLIMjy TpeMa XoMoceKcyaauma. He cnaxxyhu ce, mogHocHory 3axreBa
CY ce OCJ/Ialav Ha Pa3/IMYMUTE CTATUCTUKE KOje NoKa3syjy ga Mehy momckum
rpahaHunMa pacre moApiiKa UCTOTIOTHUM 3ajeguuiiama. FMicroBpemeno, ECJbIT

25 O craBy ECJbII noBosoM AuCKpUMUHALUje 0cO6a XOMOCEKCya/iHe OpHjeHTalHje,
Januwuh, 2020: 167 u game.

26 Przybyszewska and othersv. Poland, nipesctaBka 6poj 11454/17, ipecyza oz 12. feueMbpa
2023. TOLHHE.
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je mpuMeTHO MogHecKe u Tpehux cTpaHa Koje cy ce ymeniaje v Koju YKasyjy
Ha CBe HeIllpHjaTe/bCKHje U XOMO(DOOHUYHUje CTaBOBE IPeMa CeKCYaJTHUM
MamUHaMa, KOje MOKa3yjy BUCOKHM TOMHUTHYapu u3 Brazgajyhe crpanke,
ykydyjyhu pesonynwmje ,cynporcrasmama JIIBT npeonoruju“ xoje cy
yCBOjH /Ia HeKa JIoKa THa Tejia Biaactu y [Tobckoj. Takohe, mpema uit. 14 EKJBI],
YTBPAHO je fa TpaAulivje, CTEPeOTHIIN U TpeoBaalyjyhu fpymTsenu ctaBoBu
y onpeheHoj 3eM/bu He MOTY caMH 11O ceOH ONpaBAATH PA3/IUKY Y TPETMaHy Ha
OCHOBY CeKCyaJHe opujeHTanuje. HaBogHO HeraTuBaH WU HeNpUjaTe/bCKU
CcTaB xeTepocekcyasHe BehrHe He MOXe ce CympoOTCTaBUTH HHTepecy
MOJHOCHJIAIIA [ja Ce BUXOBU OJroBapajyhm ogHoCH afeKBaTHO NMPU3HAjy U
3amTuTe 3akoHOoM. CimuHo ToMe, nako je ECJbII mpusHao fa je 3amruTa
ropojuIe y TpagUuIIHOHATHOM CMUCIY, Y IPUHLMITY, IESTUTUMAH Pas3JjIorT
KOju GM MOrao ja onpaB/ja pPas3/iUKy Y TPeTMaHy, Takohe je yTBpAHO fa HeMa
OCHOBA 3a CMaTpame Ja Ipy)Xakbe IPaBHOT IPU3HAKkA U 3aLITUTE UCTOIIOTHUM
MapoBMMa MOXe, CaMo IO ceGy, HAUITETUTH NOPOAULIaMa KOHCTUTYHCAaHNUM Ha
TPaAULIMOHAIAH HAYHH UJIH YT PO3UTHU HbUXOBY OyAyhHOCT MM HHTErpUTeET.

Ha xpajy ECJBII je cmaTpao nma je mosbCcKa ApykaBa MpeKOpadnIa
CBOje AMCKPEIMOHO NPaBO M HUje HCITYHUJIA CBOjy AYXXHOCT 1a o6e36enu
Ja MOJHOCHOLIM 3aXTeBa UMajy crienidpuyaH MpaBHU OKBUP Koju mpensuba
IpU3HaBame U 3alUTUTY BUXOBUX UCTONOJIHUX 3ajeiHULA. Taj IpomycCT je
pe3y/nTupao y HeMOryhHOCTH ogHOCHIalA 3aXTeBa /1a Peryanuly OCHOBHE
acleKTe CBOjUX YXMBOTA U IPeZCTaB/ba0 je Kplleke HHUXOBOI IIpaBa Ha
MOIITOBake NMPUBATHOT U MOPOAUYHOT )XUBOTA, Te je YTBPJAUO MOBpeay I
8 EKJbII.

6. 3ak/pyuak

Ha ocuoBy ananusupane npakce ECJ/bIT moxxemo uzByhu oxpehene
3akpyuke. Cyn Tpaxku fa ocobe ucror mosa OyAy y cTabW/IHOj TPajHO)
3ajeJHULM Ja OU YTBPAMO MOCTOjarbe MOPOAMYHOr )XUBOTa Mely wuma. [la
6M 10CTOjao MOPOANYHU XUBOT HHje JOBOJBHO Aa 0cobe XOMOCeKCyalHe
opujeHTanHje GyAy Y KpaTKOTPajHO] U Tpoja3Hoj Be3H, Beh je moTpebHa
cTabuTHa 3ajeIHULA, LITO Ce MOXKe MaHU(ECTOBATH KPO3 3aje IHUYKO MECTO
npeOUBaJUIITA, Je/betbe TPOIIKOBA CTAHOBAha, 33je JHUYKO NpuBpehuBame,
CTULahe UMOBUHE y 3ajeJHULU. Y MOTIYHOCTH CMO CarJlaCHU Ca OBAaKBUM
craBom Cyza, ¢ 063UpoOM Ha TO a caMo cTabuiHe 3ajexHutie Tpeba ma Gyay
IIpU3HAaTe Y IPaBHOM IOPETKY Y OKBHUPY MOPOJWYHOT XHUBOTA.

3a pasnuky ox nperxogHe npakce ECJ/bII, koju je mo 2010. rogvHe U
npecyze Llanx u Kong npomue Aycmpuje, on6ujao za mpusHa ogHoc usmely
0c06a MCTOT I10J1a Kao O/IHOC KOjU Ce MOYKe CMATPATH MMOPOAUYHHUM XUBOTOM,
y HoBHjuM npecygama ECJbII, o npaBuny, cMaTpa 0Baj 0HOC Kao MOPOJUYHHU
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YKUBOT, Te HelloCTOjake IIpaBHe peryialyje 1 paBHe 3alITHTe OBUX OJHOCA
KapaKTepullle Kao IOBpeJy MpaBa Ha MOUITOBalke MOPOAUYHOT XXUBoTa. U
nopey, Tora mrto ce yrephyje mopoguyuHu XHUBOT, Ap)XaBa HeMa o6aBe3y ga
MpeABUAU 3aK/byuere Opaka oBUM ocobama, anu, nmpema npeosiaahyjyhoj
npakcu ECJBIT, nma o6aBe3y Ja Ha HEKH HA4YMH, Tj. Kpo3 oapeheny ¢popmy,
npusHa oBakBe 3ajeguuue. EC/bI1 nomahum gpxaBama He Hamehe HauuH
Ha Koju he TO yYMHUTH, U Y TOM IOT/Ie/ly OCTaB/ba MIMPOKO I0Jbe CI000HE
MpolLeHe, aJyd MOCPeSHO YBOLHM CTaHAaph obaBes3e MPABHOI MPHU3HAKA
HUCTOMOMHUX 33jemHuna. OGMMK, OGUM M HAYMH TIPHU3HAakha OBUX 33jeJHUIA
ECJbII ocTaBspa fomahoj gpkaBu v theHUM BiacTiMa. OBaKBUM MOCTYMAbeM,
ECJbBII ce mocTaB/pa, He Ka0 OTBOPEHU, aJIl KAaO MPUKPHUBEHU KpeaTop
€BPOICKHUX CTAaHZAPAA Y YHYTPaLIbeM MPaBy, U TO y 06/1acTH Koja je o mpe
caMo /JBe JAelleHuje OMJa y UCK/bYUYHUBOj HA/IIEXKHOCTH AoMahux ApiKaBa, a
Mpellsa je Ha HaJlHallMOHA/THU HUBO onveH y ctangapauma ECJ/bIL.

Wnaxk, u nope[, noHek e nporpecusHor npuctyna, ECJ/bII ycrocTasspa
4YBpCTE KPUTEPHjyMe 3a IPHU3Hae MOPOJAHUYHOTI )XKMBOTA KO, OBHX 33jeJHUIIA.
OHO m'TO CMaTpaMo U3y3eTHO 3HAYajHUM jecTe CTaB /Ia Ce pa3/INKyje MoCTojame
cTabuiHe, YBPCTE U AYTOTPAjHe 3ajeJHHULE Of MPOIa3HUX, TOBPEMEHHUX O HOCA
M KPAaTKOTPAjHUX Be3a. AKO HeMa 3aje JHMIKOT JKMBOTA — Ta/la He MOXKe OUTH
peyu o CTabMIIHOj U LyrOTPajHOj 33jesHULU. Takohe, yKOIUKO UCTOMOTHU
MapOBU HUCY YCIIOCTAaBUJIM 3aje JHUYKH XXHUBOT — Ta/la He MOXke [ja ce TOBOPU O
MOCTOjakby MOPOUYHOT JKUBOTA. M IEHTUYHO, KAKO KOJ BaHOpayvHe 3ajeJHULLE
MCTa He TIOCTOjU aKO HUje YCIIOCTaB/beH 3aje THUYKH XUBOT, TO Tpeba fa BaXu
M KOJ, MCTOIOTHUX 3ajegHuna. [IposasHu nmpecraHak 3ajeJHIYKOT XUBOTA
WJIA OZ1/Ia33aK Y MHOCTPAHCTBO U3 NMPOodeCHOHATHUX Pa3/iora HUCY YHbeHHULe
KOje TOBOpe y IIPUJIOT HermocTojara ctabunHoctu 33jeguute. EC/bIT ocraBma
IO CTPAHU MUTake 3aK/bydyerba 6paka y ckmany ca 4. 12 EKJ/bIT usBau cBoje
MpaKce, ca YUMe CMO CarJIaCHH, U MUTabe MPpU3Haka GpopMe UCTOTOTHUX
3ajeJHHUIIA OCTaB/ha YHYTPALIKBUM ITPaBHUM cuctemuma. Ca jegHe cTpaHe,
Cyn mocpeacTBOM 4. 8 Cy)XaBa MmoJjbe 1000 He MpOoLieHe Ap)KaBa U 06aBesyje
X Ha MpHU3Hake IpaBa UCTONOJHUM 33jeJHUIaMa, JOK ca Jpyre cTpaHe,
y OKBHPY 4JI. 12, HETIOCTOjabeM IpaKce, mojaMm Gpaka ocoba ucror mona (o)
CTaB/ba Y HA/IJIOXKHOCTH YHYTPAaLIBUX ITpaBa.

ECJ/bI1 y HOBHjUM mpecysamMa 3HaTHO NPOLIMpYyje MojaM Opaka U
MOPOAMYHOT )XMBOTA U3BaH TPAJUIIMOHATHHX PAHUIIA U of0allyje MPUCTY I
OUCKPUMHHALHje ocoba caMO Ha OCHOBY IbHMXOBe CeKCya/iHe OpHjeHTaLuje.
Ogn nipecype Llanx u Kong npomue Aycmpuje ogroc namely xomocekcyarHuX
ocoba Koje X1Be 33jeJHO HeCIIOPHO MPeJCTaB/ba MOPOLUYHHU XHUBOT. Mnak,
He cMaTpaMo Jja MpU3HaWme O6paka UCTOMOMHUX 0coba y nomahem mpasy
Tpeba fa 6yze umneparus, Beh camo, kako To u ECJbII uctuye, mpusHamwe
onpehene dopme TakBux 3ajepHuna. Mimajyhu y Buzy ckopause npecyne Cyza,
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Hamehe ce 3aK/by4ak /ia je mosbe c1060/HE TIPOLEHE AP)KaBa y OBOj 06acTu
cyxeno. Takohe, mog yruiajem npakce EC/bI, Hasmazumo ma HEMA CMETHHU
[la CBaK¥ 006/TMK MMOBHHCKHX ITpaBa 0co6a y UCTOMOTHUM 3ajeHuIaMa Gyae
MPHU3HAT, OMYT IPaBa Ha MOPOAMYHY MEeH3Hjy, MpaBa HaciehuBama, mpasa
M3 COLIMjaJTHOT U 3[;paBCTBEHOT OCUTYpama.
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Uros Novakovié¢, LL.D.

Legal Effects of Recognition of Same-Sex Unions:
Application of European Standards

Summary

The European Court of Human Rights (ECtHR) requires evidence that
persons of the same sex live in a stable and lasting union in order to recognize
the existence of family life between them. In order for family life to exist, it is not
enough for persons of homosexual orientation to be in a short-term and transient
relationship; same-sex couples are required to be in a stable and lasting union,
which may be proven by their common place of residence, shared housing costs,
joint business activities, acquisition of community property, etc.

In its previous practice, before the judgment in the case Schalk and Kopf'v.
Austria (2010), the ECtHR refused to consider this relationship as family life. In
its recent judgments, the ECtHR, as a rule, considers the relationship between
cohabitating same-sex couples to be family life. Thus, the lack of legal regulation
and legal protection of these relationships by the ECHR state parties is deemed
to constitute a violation of the right to respect for family life. Despite the fact
that family life is established, a state is not obliged to grant same-sex couples the
right to marry; yet, in line with the prevailing ECtHR practice, the state has the
obligation to recognize these unions in an alternative way (such as civil unions
or registered partnerships). In this regard, states enjoy a wide margin of appre-
ciation. Since the judgment in Schalk and Kopf'v. Austria, a relationship between
cohabiting homosexual persons living together in a stable partnership indisputably
constitutes family life.

Key words: marriage, same-sex union, family life, registered partnership,
European Court of Human Rights.
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Ancmpaxm: Pad ce 6asu ananusom Havena camocmanHocmu
opeana dpxucasHe ynpase y Penybauyu Cpbuju. ¥ pady ce ananusupajy
eMmuMONI0WKU KOPeH MepMUHA ,,CAMOCMANHOCM U KJbyuHe pas3auke
usmeby 3nauerna mepmuHa ,camocmanrocm® u ,HezagucHocm* Kao
npasHux nojmoea. HakoH ykaszusarba Ha 0OCHO8He MeopujckonpasHe
nocmaske camoCcmaaHoCMu 0p2aHa OpxcagHe ynpage u HUxos nNoaoxcaj
y yemasHom passumky Cpbuje, aHaausupa ce Ha4ean0 camocmanHocmu
opeaHa dpacasHe ynpase y domahem npasHom nopemxy. ITocmojehu
HOpMamueHu okeup npyxca 0obpy OCHO8Y 3a ocmeapusarbe 0802
Hawena y npakcu, a nepcnekmuse dasbe2 pazeoja noopazymesane 6u
yHanpeherbe 3awWmMumHux MexaHu3ama y nocebHUM 3aKOHUMA Kojuma
6u ce yu8pcmuo no0xcaj 3anocaeHux y opeaHuma opicasHe ynpase Koju
nokaxcy omnopHocm Ha HedonyuimeHe ymuydaje.

Kmwyune peuu: naueno camocmannocmu, Haveno nodene eaacmu,
Ha1en0 002080pHOCMU, HAYEN0 3aKOHUMOCMU, Op2aHU OpxcasHe ynpase,
HedonywmeHu ymuuygj.

" Nlouewnr, [IpaBHu dpakynrer YHuBepsurera YHHOH y Beorpaay, nmejn: stevandic.danilo@
gmail.com, ORCID ID: 0009-0007-4468-5477
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1. YBOJ

[Torpeba 3a caMOCTa/THUM PaZOM APXKAaBHUX OPraHa HacTaja je Kao
JIOTUYHA MOC/IeHlia Ipolieca MHUpema MOC/JI0Ba U HaLJIeXXHOCTH JIP)KaBe,
KOjH je HajIIpe J0Beo O TOBe3MBamkha CPOJHUX ITOC/IOBA Y XOMOTeHe IIeTHHE,
a 3aTUM U 10 audepeHIMjaLlvje APXKAaBHOT anapaTa KOjUu je TaKBe IOC/IOBe
o6aBsbao. Tek ca yuspiurhuBameM Hjeje 0 MO/ U BJAACTH Yy IPBUM ITUCAHUM
yCTaBHMa U YCTaBHOj IIPAKCH, CTBOPEHHU Cy YCJIOBH [Ja CAMOCTA/IHOCT OpraHa
Jp)kaBe 1o6uje U3rie[ MPaBHOI Have/a Kao LITO Ta MMa JaHac.

CaMoCTaTHOCT OpraHa JAp>KaBHe yIpaBe y PySJUMeHTapHOM OOTHUKY
MPHUCYTHA je 0] TI0YeTKa ycTaBHOT pa3Boja'y Cpouju (1835), a/ik ce OHa MOCTYITHO
06/IMKYje TeK OJf yCIIOCTaB/batha MapiaMeHTapHe MoHapxuje (1888) u pasBujay
3aBUCHOCTH OJ Pa3NIUYMUTHX 00THUKA ApyKaBHUX Ypehema kpo3 koje je CpGuja
oJl Taja /10 JaHac IpojIa3uia.

Linse oBOr pasa je fa MCIIMTa HaYeI0 CAMOCTATHOCTH OpraHa Jp)XaBHe
ynpaBe npema Baxxehem YcraBy Peny6imke Cp6uje 13 2006. rogute (mame:
Ycras).! Tlona3Ha xumnoresa je ja nocrojehu HopMaTHBHY OKBUP MPyIKa Z0Opy
M0JIa3HY OCHOBY 3a OXXMBOTBOPEH-€e OBOT HaveJIa, aJIi U /1a OCTOju noTpeda
[la ce OH y MOjeMHUM ejleMeHTHMa JOTpaju Kako 6u o6Ge3Genuno yBpirhe
rapaHlyje 3a JOC/IelHY IIPUMEHY y IIPAaKCH.

2. ETumosioruja nspasa u pasrpaHuvyeme nojMoBa

HMMeHu1Ia ,,caMOCTATHOCT ByUe KOPEH O TaTUHCKe peud ,independens”
(Byjaxnmja, 2002: 330),* K0ja Ce HAKOH peLeMiyje y JPYTUM je3uLjMa TPUMHJIA
1Y M3BeIEHUM OO/TUIIMMA PAalllMPHJ/Ia JOMWUHAHTHO Y 3HaY€rhy ,He3aBUCHOCT',
pelje y 3Havemy ,,caMOCTaTHOCT, IpeM/a ce Te pevyu Hajueurhe ynorpe6/paBajy
Kao CMHOHMMU. Y PpaHIyCKOj Y eHIJIeCKOj je3UYKOj IPAKCH y YIIoTpedu je
peu ,indépendance® u meHa usBesenuna ,independent™ ca npumMapHuUM u
npeosiahyjyhum 3Hauewem ,HeszaBucHocT, a pehe ,camocTtanuoct” (Puta-
nec, 1974: 415; Oxford, 2012: 431), ¢ TuMm ga ce y Yjegumernom KpameBcTBy
(mame: YK) ysrpen kopuctu u uspas ,autonomy*s (Oxford, 2012: 55). Ciuuna

1 Ca. enacHuk PC, 98/06 m 115/21 - Amanamanu [-XXIX.
2 HesaBwucaHn, camocrana, c10605aH, CKJIOH He3aBUCHOCTH MJIM CAMOCTATHOCTH.

3 ®p. He3aBUCHOCT, CAMOCTAJIHOCT, O/le/b€HH Jl€0, Jorpajia. EHr. crame cnoboze u
HEKOHTPOJIMCAHOCTH 0cobe, OKpyra UTH., O, CTPaHe Jpyre ocobe, 3eMJbe UTA,.; He3aBUCHOCT.

4 ®p. He3aBuCaH, caMOCTalaH, CAMOCBOjaH, 6e3 Be3e, He3aBUCHAK, caMocTaall. EHT.
He3aBHCTaH; CAaMOCTaIaH/He Tpeba UIH He )Xeu ToMoh/; HUje 1o yTHUIIajeM UK IOBe3aH
ca HeYUM/HUYHUM, XaJ1be MPOTUB MoIuLMje Tpe6Gaio 6U Aa NCTPAYKU HE3aBUCHO TEJIO.

5 IlpaBo oco6e, opranusanyje, peruoHa U, a yIpaBJba UM KOHTPOJIHIIE CBOje IIOCIOBE.
HmeHnwna ayToHOMHja (QyToC — caM, HOMOC — 3aKOH) TIOTHYe of rpuke pehu Avtdvopoc —
ayToHoMmaH, He3aBucaH (banah, CrojanoBuh, 2009:134) ¥ JOCTIOBHO O3HaYaBa ,,cCaMO3aKowbe",
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je cuTyaumja v ca HEMaYKUM M3pas3umMa ,unabhangig” (HesaBucan) u ,selbstan-
dig“ (camocranan, He3aBHCaH, ayTOHOMAaH), C TUM Ja OW MPBU M3Pas, Mpema
3HauYerwy KopeHa peuu ,abhdngig” (3aBucan) u npedukca ,un“ (ue), Tpe6Gano
[la MMa MCK/byYMBO 3HaY€Hh€ ,He3aBUCAH", a YTy n3pa3 Ou, peMa 3HaYerby
KopeHa peuu ,selbst” (cam, camo, cama, camu, 1U4YHO) 1 cypukca ,standig”
(cTanaH, BeynTH, BedaH), Tpebasio fa uMa (MprMapHO) 3HaYeHe ,,caMOCTalaH"
(Zdravkovié, 2010: 13, 291, 301 1 324).

Y npaBHOM XHUBOTY Ce HaBe/IeHH N3pa3u Takole BeoMa 4ecTo KopucTe
Kao CMHOHHWMH, a nipeoByalyjyhe 3Havemwe je yc/OB/bEHO KOHTEKCTOM U
MPaBHOM MPHPOLOM HHCTUTYTA Y3 KOju ce yrnorpebspaBajy. Ha mpumep, y
OcnoBHoM 3akoHy CaBesHe Peny6iuke Hemauke (gabe: OCHOBHM 3aKOH)®
Ha BHILle MeCTa je HaBeJeH u3pas ,selbstindig”, mperexxHo 3a o3HauaBamwe
II0JI0YKaja caBe3HOT KaHIlenapa, CaBe3He a/MUHHUCTPAIHje, BepCKUX 3aje JHULIA
Y KapaKTepa XMTHe aKIjije yIpaBe 32 OTK/Iatbabe OMIACHOCTH, aJIH U 3ajeJHO ca
nspasom ,unabhangig” mpu ogpehery ycraBHor momoxkaja CaBe3HOT yCTaBHOT
cyza v pMHAHCHPakba CaBe3He ApXKaBe U MOKpajuHa.’ Y ¢ppaHiyckom YcTaBy
ol 4. okTOoOpa 1958. roguHe (game: Ycras 1958),° uspas ,indépendance”
yrnoTpel/beH je 3a O3HaYaBakbe M0JI0XKAja Hallje, Map/laMeHTapHUX KOMHUCH]A,
KOHTpOJIe MeJi1ja U JeioBama cynoBa.” HesaBucHoct (independence) cyauja
y YK je rapanToBaHa jour 3akoHOM 0 HacespaBamy (Act of Settlement 1701)
(Barnett, 2009: 32, 81, 98-99).

TepMuH ,gp)KaBHA ynpaBa“ 03HaYaBa OHAj JeO jaBHEe yNpaBe KOjU je
3a cBoje moTpebe 06pa3oBajia Ap)KaBa, 3a Pa3/lIMKY Of HeJp)KaBHE yIpaBe
KOjy YMHe OPraHH yIpaBe TEPUTOPHjATHUX jeJUHHULA U APYyTrU CybjeKTH
HeJp)KaBHe yrpase. Y yIIpaBHOM IIpaBy, TOM TEPMUHY IIPUIIHCY]y Ce HajMatbe
[iBa 3HaYema: MPBO, Y cMUCHy QYHKIHje, Tj. yIIpaBHE Je/IaTHOCTH; U JPYTO,
y CMHCJIy OpraHH3aljyje KojeM je IpHhjeMYUBHjH U3pa3 ,,0pTaHU Jp)KaBHe
ynpase“ (TTonosuh, [lerposuh, [puua, 2011: 63; yr. Byjanuh, lopras I[pemk,

,CaAMO3aKOHOJABCTBO", ,,CAMOCTATHOCT, ,TOIMTHYKY He3aBUCHOCT (Byjaknuja, 2002:
90), a MOXXe 03HA4YaBaTH U OOJIMK OPraHMU30Bama y KoMe opehene repuropuje uan
couwujanHe rpymne, 360r cBoje 0COGUTOCTH, MMAjy IMoce6GaH CTAaTyC U Ay TOHOMHA IIPaBa
(Pravna enciklopedija, 1979: 1353).

6 Grundgesetz fiir die Bundesrepublik Deutschland (in der im Bundesgesetzblatt Teil III,
Gliederungsnummer 100-1, veréffentlichten bereinigten Fassung, das zuletzt durch Artikel
1des Gesetzes vom 22. Marz 2025 /BGBI. 2025 [ Nr. 94/ gedndert worden ist). [IpeyseTo 29.
10. 2025. https://www.gesetze-im-internet.de/gg/BJNR000010949.html

7 Yn. 65, cT. 1, 4. 87, CT. 3, YJI. 140, YJI. 115H, YJI. 93, CT. 1 ¥ YJI. 109, CT. 1 OCHOBHOT 3aKOHa.

8 Constitution du 4 octobre 1958. Ilpeysero 9. 11. 2025. https://www.legifrance.gouv.fr/
loda/id/JORFTEXT000000571356/

9 Yn.s5,cT. 2,45 16, CT. 1, YJL. 25, CT. 3, YJI. 34, CT. 1 ¥ 4JI. 64, CT. 1 YcTaBa 1958.
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Heuruh, Jparnhesuh, Huxkonuh, Horo, [TaBkosuh, Amuh, Crujosuh, Pagosuh
Temuh, Pexete, 2007: 1405).

JlekCMYKO-CEMAaHTHYKA aHa/M3a Hac TeXxuumwHo ynyhyje Ha To
la CMHTarMa ,CaMOCTAJIHOCT OPraHa JAp)KaBHe ympaBe“ y HajoMNLITHjeM
CMHCJIy O3Ha4YaBa I0JI0XK3j TUX OpPraHa U Kopeyalujy IpeMa HEKOM APyroM
cy6jexTy (BPCTY OZHOCA) ¥ U3BECHY C/I0OOY Yy IbUXOBOM OPraHHU30Baky U
dyHKIMOHKCay. To cy yjeHO MyTame Haller Aa/ber UCTPAKUBAbA, AJIH je
YIYTHO [,a IPETXOLHO PacIlIeTeMO TEPMHUHE ,,CAMOCTATHOCT ¥ ,He3aBUCHOCT
KOjH ce 0OMYHO KOPHCTE Ka0 CHHOHMMU. TO HaM HaJIa)ke M XOBa KOHKYPEHTHOCT
Yy CBaKOZHEBHOM I'OBOPY, MECTUMHUYHA U HeyjeJHaueHa ITPUMeHa Y je3NYKOj
IIPAaKCH, 3 HAPOYMUTO PA3/IMYMTA 3HAUEeHha KOja UM Ce IPUIINCYjY Y IPaBHOM
JKUBOTY.

3a pa3nuky og npaBHux nopegaka YK, ®pannycke u Hemauke xoju 3a
O3HavaBambe IT0JI0XKaja OpraHa yIpaBe Y CUCTEMY BJIaCTH MPAKTHUKYjy TEPMUH
yHe3aBucHocT" (Craig, 1999: 106-109; MunocasmweBuh, 2011: 97-98; Jepunuh,
2012:32),"° 32 Hallle TIPUJIKKE MHOTO je TPUjeMYHBHjU TEPMHUH ,,CAMOCTATHOCT",
Hexwu ayTopu cMatpajy za je To IoruvyHa nMocieuiia CUCTeMa BJIaCcTH, Tj. la ce y
3eMJ/baMa MoJeJie BIaCTU MHCUCTHPA Ha TEDMHUHY ,,HE3aBUCHOCT yIIpaBe, a Aa y
3eMJ/baMa jeJMHCTBA BJIACTH MOJIOXKAjy yripaBe y HajBehoj mepu ogroBapa repmux
»CAMOCTATHOCT®, IOK je TEpDMHH ,HE3aBUCHOCT pe3epBUCAH 3a O3HAYaBame
nonoxaja cygosa (Milkov, 1983:1296)." OBO cTaHOBHILTE C€ YHHU UCITPABHUM
IpeMa CTaky CTBAPU y BpDEMEHY y KOMe je HacTasio (CUCTeM je JUHCTBA BJIACTH
y CPPJ), anu TpeGa UMaTH Ha yMY /Ia Cy HOPMaTUBHU MOjMOBH ,,CAMOCTATHOCT
yrnpaBe“ u ,,He3aBUCHOCT CyZoBa“ octanu damunujapHu fomahem mpaBHoM
MOPETKY ¥ HAKOH MOBPATKa CUCTEMY Mozeie Baactu (1990).

Exckypc. Tlonoxxaj opraHa gpxaBHe ynpaBe ozpehen je onHocuma
y KOje OHU CTYTIajy ca ApPyrum cyGjeKTHUMa y CUCTEMY BJIACTH, a KakaB he
MOJIOXKAj ¥ OZHOCH GUTH 3aBHCH O IPUMEHeHOT Have la OpraHu3alyje B1acTH
(Mapkoswuh, 1995: 147, 149, 155-156). Y CUCTeMY jeJMHCTBA B/IACTH, OPraHU
Ip)KaBHe yIpaBe Cy OPraHU3aLMOHO U pyHKIIMOHATHO ogpeljeHu 1 Be3aHU 3a
Map/IaMeHT KOjH je HajBUIIY OpPTraH ApXKaBHe BIACTH. Y CUCTeMY IOofeJie BJIacTH,
y BapHjaHTH MMapjaMeHTapu3Ma, AP)KaBHa yIpaBa ce ociobalha HemocpeHe
nojpeheHoCTH MapaMeHTy ¥ OPraHU3aLMOHO U QYHKIIMOHAJHO Ce Be3dyje 3a
B/razy. ¥ TAKBOM CHUCTeMY OLHOCH M3Mel)y 3aKOHOZABHE U M3BPIIHE BIACTH
3aCHOBAaHU Cy Ha HaveJ/ly KOOpJHMHAalMje, 10K Y IpeJCeTHUYKOM CUCTEMY
MMOCTOjU peslaTUBHA M300BaHOCT Mely BuMa, mpu yemy je mpencesHUK
HOCHJIAY, LJeJIOKYITHe MU3BPIIHE BJIACTH M HA 4YeJly YIIPaBHUX pecopa Koju My

10 Bug. un. 93, c1. 1 OCHOBHOT 3aKOHa.

11 AyTOop Ha JpyroM MecTy TBPAU Ja OM HE3aBUCHOCT yIpaBe OMJIA y CYIPOTHOCTH ca
Ha4eJioM jeIMHCTBA BJIACTH U [1a joj 300T Tora HUje HU TapaHTOBAaHa, Tj. 1a je je IMHCTBO
BJIACTH YBeJieHO Jja yrpaBa He 6u 6uiia HesaBucHa (Milkov, 1981:187).
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MOMaXXy y pajy. MeIIoBUTH CHUCTEM NPeACTaB/ba Map/JaMeHTApPHU CUCTEM
Koju je o6oraheH nojeAMHUM HavYe TMMa JTM MHCTUTYLHjaMa Mpece HUIKOT
cuCTeMa, Ha MpUMep NpejceHUK 3axBabyjyhy HemocpegHOM M360py UMa
CBOjCTBO MPEACTABHUYKOr OpraHa, 6aur kao u mapiameHT. CyJoBH Kao
Hocuouy Tpehe, cTpyuHe, rpaHe Ap)KaBHe BIACTH, MMajy [10JI0XKAj HE3aBUCHUX
JP)KaBHUX OpPraHa U y CUCTEMY jeJUHCTBA U Y CUCTEMY TMOJeJie BIACTH.
[MTojam ,He3aBUCHOCT" je WKPH 110 OGUMY M MToApa3yMeBa Behu crenen
c060e Cy[oBa y OpraHU3auoHOM U y dyHKIHoHanHOM cmucay (Milkov,
1981: 186). JucTUHKIMja M3Mely caMOCTa/IHOCTH yIpaBe U HE3aBUCHOCTH
CYZOBa je caJp)KUHCKe IIPUPOJe U MoApasyMeBa HajMamwe cinesehe momenTe
npukasane y Tabenu 1 (Cumosuh, [TeTpos, 2018: 283-285; Munocas/pesuh,
2017, 137 u 280; Milkov, 1981: 186-187; Munocasmesuh, [Tonosuh, 2009: 152 u

203; Y. 142, CT. 4 YCTaBa).

Ta6ena 1.
CAMOCTAJIHOCT HE3ABUCHOCT
OPI'AHA JIP’)KABHE YIIPABE CYIOBA
OPITAHU3BAIIMOHA 1 OPITAHU3BAIIMOHA N
OYHKIIMOHAJIHA OYHKIIUMOHAJIHA

A€0 U3BpLIHE I'PaHE BJIaCTHU

0JIBOjeHOCT Of IPYT'MX I'PaHa BJIaCTU

OpPraHU30BaHU 110 XHjepapXujCKOM
Havejly ¥ Havesly cybopauHaruje y
OJHOCY Ha U3BPIIHY BJIaCT

HHCY OPTaHU30BaHU 110 TUM Hade/lInMa
Y OZIHOCY Ha 3aKOHOJABHY U U3BPIIHY
BJIACT

HU3Y3eTHO JOMYILITeHa CyIICTUTYLHja
Ha/IJIeXXHOCTU

He IOAJIeXY CYIICTUTYLIUj!
Ha/IJIeXXHOCTU

M3BpLIHA B/IACT ycMepaBa U
yckaabhyje pag omurTiM akTUMa,
CMepHHUIIAMa, 3aK/by4llIMa

He ITOCTOjH B/IACT KOja Ou ycMepaBasa u
KOOpAMHUPAJIA pafi CyAoBa

aKTH OpTaHa Jp>KaBHe yIpaBe
TO/I/IeXKy NaplaMeHTapHOj, yIIPaBHO]
U CY/ICKOj KOHTPOJIU

0 TIOHUILTABAkY, YKUJAKY UIA USMEHU
CYACKHX aKaTa OfTy4yjy UCK/BYIHUBO
cynosu (1 YcTaBHM Cyx);

IpyTe IBe IpaHe BIaCTU He MOTY
YTULIATH HA OZI/TYKe CYZI0Ba, HUTH UX
MOTY BaHCYJCKUM Ty TEM MEHaTH,
M3y3€B aKaTa aMHeCTHje ¥ TIOMUJIOBakbha

3a CBOj pafi HEIOCPEeAHO OATOBOPHU
B/IaA¥ Win wedy ApKase, a
MOCPESHO U MapJaMeHTy

HeMa OZITOBOPHOCTH y OJHOCY Ha JipyTe
JBe TpaHe BJIaCTH
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PESOBHO YUECTBYjY Y OOTUKOBAY
MO/TUTHKE U3BPIIHE BIACTH
NpUIIpeMameM HalpTa IIPOIIHCa,
npare cratbe y ofgpeheHnm
o6acTrMa, 06aB/bajy pa3BojHe U
Apyre CTpy4YHe OC/IOBe

He Melllajy ce y paj Apyrux BJacTH,
moceGHO yrpaBse, U3y3€eB KajJa Cy
opaurheHu Aa Bpilie KOHTPOITY HeHUX
aKara;

He yruinhy ce y HOMUTHYKA TUTaka,
M3y3eB KaJja Cy OHa IpeJMeT Criopa 1
MMajy IPaBHY CaApXXUHY

PYKOBOZWJIAL, OpraHa Ipejaxe
Bnagy mocTaB/bere U CMemUBambe
BUIIMX PYKOBOZMJIALIA, A MTOjeJHe
KaTeropuije pyKoBOAMIala CaM
IIOCTaBJ/ba U CMelbyje

0 U360py CyZivija ¥ IIPECTaHKY HHUXOBe
dyHKIIMje of/ydyje HapOYHTO TEI0

y KoMe BehrHY MMajy MpescTaBHULII
cyzcke rpaHe BaacTv (Maza cy moryha u
Jpyraduja periera)

PYKOBOJMIal], OPraHa MOXe
OBJIACTUTH APYTO CTYXXOEHO JIHLEe Aa
BO/IM YIIPaBHH IOCTYTIAK

HemoryhHoOCT /ia ce YKJIOHU W1 3aMeHU
cyayja

YHYTpAlIbha CaMOCTaTHOCT yITUTHA
300r XHjepapxujCcKor Haves1a

OTIIOPHOCT Ha HeJOMyIUTEHE YTHLAje
CyZ¥ija MCTOT WJIM BUILUKX CYAOBA
(yHyTpalIba He3aBUCHOCT)

JY>XHOCT M3BpllaBama Hajora
IIPeTIOCTAaB/beHOT, OCUM KaJ, cMaTpa
Jia je HaJIOT CyIPOTaH IIPOMUCHUMA,
IIpaBUJIMMA CTPYyKe W/IU Jja HeTOBO
M3BpLIeHhe MOXe /1a TPOy3POKyje
IITETY WJIA aKO 61 Hasor
npepcraspao K/

CyZuja HIDKeT CyZla He CMe IPUMUTH U
MOCTYIUTHU IO MHCTPYKIIMjaMa BULIeT
CyZa, U3y3eB y OKBUPY IOCTYIIKA 10

IIPaBHOM JIeKy y MCTOj CyACKOj CTBapu

HUKO He CMe BPILIMTH yTUIIQj Ha
IPYKaBHOT CITY)KOEHHKA Jja HEIITO
YWHU WA He YNHU CYIIPOTHO
NpONKUCUMa

3abpareH je CBaKW HEMTPUMEpPEH yTULIA)
Ha CyAMjy Y BpLIewy cyzujcke QyHKIHje

IIOCTYIIa Y OKBUPY M Ha OCHOBY
YcraBa, 3aK0Ha, Jpyryux IpoIvca 1
OIILITHX aKaTa, CaMOCTAIHO IIOCTYTIA
y yIIpaBHOj CTBapH (y OKBUPY CBOjUX
osnaihema) — yrBphyje YMmbeHUYHO
CTame U Ha OCHOBY TOra IIpHMekbyje
3aKOHe U JipyTe IIPOIKCce Ha yIIPAaBHY
cTBap

CyA¥ Ha OCHOBY YcTaBa, noTBpheHnx
MeljyHapogHUX YTOBOPa, 3aKOHa,
omnurrenpuxBaheHux mpasuia
MeljyHapoHOT NpaBa U Jpyrux OMIITHX
aKara, JOHETHX y CK/IaJly ca 3aKOHOM
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He MOTy ce JaBaTHh KOHKPeTHa He MOT'y Ce IaBaTh KOHKPEeTHA
Hapehema Kako ga pemwm oppehern Hapehema Kako fa peuw ogpeherun
C1y4aj, Tj. He MOXKe ce ogpehuBaTu CI1y4aj, Tj. He MOXKe ce ogpehuBaTu
HAYUH MOCTYIakka Y KOHKPETHO] HA4MH [TOCTYIakha Y KOHKPETHO] CYACKOj
YIPAaBHO] CTBapH CTBapu

YrpaBHa B/IacT HHje alICOTy THO CAMOCTAJIHA, Kao IITO HU Cy/iCKa B/IAaCT
HUje aliCoTy THO He3aBUCHA. Y I0/by OPraHU3alMje p)KaBHe BJIacTH, 6e3 0631pa
Ha IPUMeeHH cucTeM (ITofeIe MIIX jeJUHCTBA BIACTH), CY[CKA BJIACT Y)KHUBA
Behu creneH cno6oge (HE3aBUCHOCT) Y OJHOCY Ha CAMOCTA/IHOCT /IP)KaBHE
ympae. Taj Behu cTenen ciio6oe uspaxeHuju je y yHKIIMOHA THOM CMUCITY, Tj.
y norsieny Behe co6oze oz koHTposte (paza), yrpas/bama (ycMepaBamwa) paga
u ogrosopHocTH. CIMKOBUTO IIPUKA3aHO, aKO OMCMO CaMOCTaTHOCT OpraHa
JpXXKaBHe yIIpaBe pa3JIM4YUTOr 00MMa CKUIIVPAa/IH KaO CUCTEM KOHIEeHTPUYHHUX
KPYroBa, OH/ia 61 He3aBUCHOCT CY/IOBA 3ay3eJIa IPOCTOP U3BaH KPyra KojH je
HajIIMpHU 10 06MMY, a YHYTap Kpyra Koju o0yxBara 00jeKTUBHO IPaBo.

3. TeopujckonpaBHa cKkHIa

Y cprickoj Hay1 M yIpaBHOT MpaBa MoCToje OpojHA CXBaTarba O HAYely
CaMOCTa/IHOCTU OpraHa Ap)XaBHe ymnpase. CBa oBa CXBaTama, TEXUIIHO
OpPUjeHTHCAaHAa Ka aHa/W3M 3aKOHOAABCTBA, pPe3yATaT Cy Pa3IHUUYUTHUX
yIJIoBa NOCMaTpamka CaMOCTAJTHOCTH YIIPaBe, a YC/I0B/beHa CY BPeMeHOM Yy
KOM Cy HacTazna. Ha ocHOBy BHXOBOT IpeTpeca, TEOPHjCKOIIPaBHa CKUIIA
CaMOCTATHOCTH OpraHa Jp)XaBHe yIpase Jo01ja OBaKaB U3IJIes.

CaMOCTaTHOCT, Kao rmoceGHO obesie)Xje opraHa [Jp)XaBHe YIpasBe,
O3HayvaBa cJ1000y Y AOHOLIEY O JIyKa Y 00/IaCTH IBUXOBe Ha/lIeXXHOCTH 6e3
nuwujer crnosbHOr yrriaja (Mapkosuh, 1995: 77-78; Munocasmwesuh, 2017: 121).

3a pas3/MKy 0J, 3eMa’/ba YHja Cce Jp>KaBHa OpraHMu3alivja 3acHHUBA Ha
HayveJly MmoJiesie BIACTH U y KOjuMa GM CaMOCTATHOCT yIpaBe MOHeKa/ Morjia
OGUTH aIlCOMYTHA, Y CKYMIITHHCKOM CHCTEMY 3aCHOBAaHOM Ha Havyesy je AMHCTBa
BJIACTH MOJKEe Ce TOBOPHUTH CaMO O M3BECHO]j pe/laTUBHOj CAMOCTATHOCTH OPraHa
Jp)KaBHe yIpaBe, Koja je MpHU3HATa 3aKOHMUMa M NPONHCHUMA JOHETUM Ha
OCHOBY 3aKOHA. Ta caMOCTaTHOCT je BpJIO 3Ha4ajHa Ka/ia ce PaJH O JOHOIIe By
YIIPaBHUX aKTa PaZy U3BPILIEHA 3aKOHA U Apyrux npomnuca (Popovic, 1974: 7;
Dimitrijevi¢, 1983: 184-185).

CaMocTamHOCT y paZly Kao Hadyesio Bpllerwa ylpaBe MOApasyMeBa:
CamocmanHocm opeaHa Koju je opnairheH ga goHece OAJyKYy O yIPaBHOj
cTBapu (peasHa) — OpraH BOAHM MOCTYIMAK M JOHOCH pellerhe CAaMOCTATHO Y
oKkBHpY oBnairhema yTBpheHOr 3aKOHOM M Ipomuca 3aCHOBAaHOT Ha 3aKOHY.
Y mpeM cMUC/Ty O3HadaBa Jia je caMOCTalaH CBaKM OPraH yIlipaBe KOju HUje
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YHYTpallba jeJMHHIIA JPYTor OpraHa (OpraHusanoHa caMoCTarHoCT), Beh
vMa npornucuma oxpeheny HagnexxHoct (GyHKIMOHATHA CAMOCTA/THOCT), a Y
y)XeM CMHUCJIy O3HauaBa MOTYUHeHOCT OpPraHa yIpaBe caMo NpeACcTaBHUUYKUM
1 BHUXOBUM INOJIMTUYKO-U3BPIIHUM OPraHMMa, ajIl He ¥ BUIINM OpraHMMa
ymnpase (Stjepanovié, prema: Dimitrijevié, 1964: 365; Dimitrijevic, 1983: 224;
Mapxosuh, 1995: 238-239; Munocasmwesuh, 2017: 276; Tomuh, 2021: 290-291).
CaMOoCTaTHOCT MOXKe TTOCTOjaTH joul U Y 06/MMKY GUHAHCHjCKE U ITepCOHATHe
camocTtanHoctu (Popovic, 1974: 9). Camocmanqocm cayxcbeHoe auya (nepco-
Ha/Ha) - oBainheHo C1y)KOEHO JIKIle OPraHa Ha/[JIeXXHOT 3a Boherbe yrpaBHOT
MOCTYIKa CAMOCTATHO yTBplyje unbeHHLe ¥ OKOJTHOCTH U Ha MO/ 031 TaKO
yTBpheHMX YHbeHHIIA U OKOTHOCTH IIPUMeElbyje IPOIKCce Ha KOHKPETAaH C/Ty4aj.
OsnawrheHo cy)x6eHO THLie He CMe Ja MoAJIerHe TYhUM yTHLIdjuMa U Ja ce
MIMa PyKOBOJH, HUTH APYT'H CMejy a My A3jy KakBe Hajiore (MunocasmeBuh,
2017: 276; Tomuh, 2021: 290-291).

CaMocTaHOCT yrpaBe YnHe ciefehy eleMeHTH: TPaBHO rapaHTOBAaHA
MoryhHOCT BplIema M0C/I0Ba U3 HAJJIeXXHOCTHU OpraHa ynpase 6e3 u4ujer
yTHIQja, OpTaHU3allMOHA OJBOjeHOCT OJ, APYIUX Ap)XaBHUX OpraHa U
HeMOryhHOCT BplIema YTHIIAja Ha eJleMeHTe OpraHa yrnpaBe Kao opraHusanuje,
Tj. Ha LM/beBeE, KaZpOBe, MaTepUjaHA CPeCTBA U 00JIMKe OPraHU3alMOHOT
noBe3rBata. Heorxogan MUHMMYM Jja GU ce MOT/IO TOBOPUTH O CAMOCTATHOCTH
jelHOT OpraHa yIpaBe jeCcTe CaMOCTaIHOCT y BplIely YIIpaBHe [e/laTHOCTHU
(Milkov, 1983: 1305).

[Ipomnucu o HaJ/1€XKHOCTH Y U3BECHOM CMMCITY FapaHTYjy CaMOCTaTHOCT
OpraHa ympase jep MpoIKCYjy IPaBo U JyXXHOCT 00aB/batba mocyosa (Popovié,
1974: 9). Haue 10 3aKkOHHUTOCTH Cagp)K¥i 3aXTeEB 1a OPTraHU AP)KaBHE yIIpaBe HUCY
CaMOCTaJIHM y CMUCJTY /la MOTY KpeMpaTH aKTe CBOjOM ayTOHOMHOM BOJbOM
¥ HEe3aBHCHO OJf 3aKOHA, HEr0 OHU MOPAjy KOHKPEeTHU30BaTH (IIPUMEHUTH)
3aKoH. Haye 1o camMocTa/THOCTH y pellaBaby IpeiCTaB/ba TAPAaHTHjY CTPYYHOT
1 06jeKTUBHOT IMOCTYyMaka OpraHa Koju Boau nocrynak (Mapkosuh, 1995: 78,
239).

CamocramHoCT je HajBeha Kaza y HemocpesHOM M3BpIIey 3aKOHA U
IPYTHX IPOMKCA OpPraHu ypase YTBphyjy ynbeHuLe U Jpyre OKOTHOCTH U Ha
OCHOBY b X HEIlOCpeHO MpUMelbyjy IPaBHU MPOIUC U U3/ajy yIIpaBHe aKTe
-y TAKBUM CJIy4ajeBHMa OHA Ce MOTIYHO MPUO/IMIKaBa, YaK U U3jeHayaBa ca
camocTtanHoirhy cygoBa y Bpurewy npaBocyha (Stjepanovic, 1978: 41; Popovié,
1974: 8; Mapkosuh, 1995: 78 u 239; Tomuh, 2021: 291). /laBatbeM UHCTPyKIIHja
y OGJIMKY CTPY4YHUX M 00aBe3HMX YIYTCTaBa He HapylLlaBa Cé CAMOCTATHOCT
y paazy Bpuriana ynpase (Dimitrijevic, 1983: 224).

3a pasnuKy Of pellaBama Y yIIpaBHUM CTBapHUMa, Kajla ce OpraHuMa
yIpaBe He MOTY M3/,aBaTH KOHKPETHU HaJIO3H, HbUXOBAa CAMOCTAJIHOCT je Marba
Kaza Bpiue GpyHKIHjy CTPYYHHX ITOMaraya CKyMIITHHA U U3BPIIHUX OPraHa,
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WJIM Ka/la IOHOCE MPOIKCe HAa OCHOBY CTPUKTHO M KOHKPETHO JejlerMpaHe
HaJJI)KHOCTH 4Hje je Bpluere Bulle ycMepeHo u oapeheno (Stjepanovic, 1978:
41-42; Popovic, 1974: 8-9; Munocasmesuh, 2017: 121).

Mepe orpaHuyerma caMOCTaTHOCTH YIIPaBHUX opraHa 4nHe ciezaeha
oBjaurhema BULIMX OpPraHa: JaBatbe 00aBe3HUX MHCTPYKILIH)a, BpIIeHhe HHCIIEK-
[MjCKUX MOCJIOBA, PABO CYNCTUTyLHje (M3y3eTHO), TPaXkerbe M3BeLITaja U
M0JlaTaKa O M3BPLIABakby 3aKOHA U APYTUX MPOIMHKCA K MHCTAHLMOHA KOHTPOJIA
(Popovi¢, 1974: 10-11).

Ha oBoMm mecTy Bpesu mozaTH joi HEKOITMKO HarnoMeHa. Havueso camo-
CTAJIHOCTH OPraHa ip)KaBHe yIpaBe HHje y CYKoOy ca HayeI0M 3aKOHUTOCTH,
Beh ,Haues10 jlerannTera camo yuspiuhyje Ty pafiHy CAaMOCTa/THOCT, jep LITO CY
OTICEe)XHUjH 3aKOHCKHU IPOIHUCH jaye e HCTHYe MHTEPIIPETATOPCKO /1€ /I0BAhe
oprana ynpase“ (Krbek, 1961: 11). Y et Max, Haue 1o 3aKOHUTOCTH OCTBapyje
Y jefHY Opyry pyHKLHjy — HEABOCMHUC/IEHO Be3yje opraHe Jp)XKaBHe yIpaBe
3a ;omuHaHTHe omuite uHTepece (Pusié, Ivanisevi¢, Pavi¢, Ramljak, 1988: 28).

Haue o camocTamHOCTH OpraHa Ap>KaBHe yIpaBe HHje Y CYIIPOTHOCTH
HM Ca HaueJIOM XHjepapxuje yIipaBHe BIaCTH YHja je CBPXa [1a OP)KH je IUHCTBO
Y Paay yrmpaBHe BiacTH U 06e36e11 OCTBapUBathe MPUMapHHUX APYyIITBEHUX
nHTepeca (u/peBa). YIPKOC TOME IITO Cy OPraHH Jp)KaBHE yIIpaBe OpraHu-
30BaHM MpeMa Hauyesy Xvjepapxuje Koje mogpasymeBa HagpeheHocT Buer
OpraHa B/IaCTH HIKeM opraHy Biactu (JoBaHoBuh, 1990: 351), CBaKH OpraH
JIp)KaBHe yIipaBe MMa CBOjy 3aKOHOM yTBpheHy Ha/j/1e)XHOCT, 1la BULIM OpraH
He 61 MOrao npey3eTy 06aB/barbe HEKOT I10C/Ia KOjH je Y HaIJIeXKHOCTH HHDKeT
opraHa (Hauesno 3abpane cyncrurtyuuje) (ym. Popovic, 1964: 5). M3y3eTHo,
CYTICTUTYILIMja HAJJIeXXHOCTH je MoryhHa jefrHO Kajja je 3aKOHOM U3PUIUTO
JOMYIITEHA, a TAKAB C/Iy4aj IIOCTOjH CaMO KOJ, TOBEPEHHX MO0C/I0BA UMAOL[Ma
jaBHuX oBnamwhemwa (Munocasmwesuh, 2017: 280).

Haveso camocTa/IHOCTH [p)XKaBHe yIpaBe je Y JUPEKTHOj Be3u ca
HayeJ/IOM O/ITOBOPHOCTH, CAMO ITPU3Ha e CAMOCTA/THOCTH ITOBJIAYX CPa3MEeHO
OZrOBOPHOCT OpraHa Jp)XaBHe yIpaBe 3a CBOj paj. Y MHUTamy je 0JHOC
paBHOTeXe y KoMe Beha camocTatHOCT momMepa K1aTHO Ka Behoj 0AroBopHOCTH
1 o6parHo. OATOBOPHOCTH MPETXOAU KOHTPOJIA KOja MOXKE OUTH MOTUTHYKA
Y TPaBHQ, CIIO/bHA M YHYTPAIIbHA, XMjepapXHjCcKa, MHCTAHILIMOHA, YIIPAaBHa,
CYACKA U Ap.

YHyTap gp)kaBHe yIipaBe 1 CI0/ba IPeMa APYTUM JPXKaBHUM OPraHHUMA,
nmopez, GOpMaTHUX OFHOCA YCIOCTaB/bajy ce u ofgpehenu nepopmannu
(paxTruKM) OAHOCH KOjU MOTY GUTH U KOju Hajuelrhe jecy oz peCyAHOT 3HaYaja
3a ocTBapuBamwe camocTaHoCcTH. OpraHusanuja, y3 GUHAHCHjCKe U3BOpe U
JIMYHOCT KOja urpa yiory Bohe, unuu Tpehu mosnaru u 6urtan usBop Mmohu
CBAKOT KOJIEKTUBUTETA U MMOjeJUHLIA Y beMY, T1a TAKO U MOhH ip)KaBe U mheHe
ynpasue Bract (Jumutpujesuh, 2012: 75-76). Opranusainuyja nocraje cse
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6uTHMjU n3BOp Mohu yHyTap dopmaiHe CTPYKType yripaBHe BJIacTH, 360T Tora
IITO je Je/IOTBOPHOCT yIPaBHOT CUCTEMA AMPEKTHO YCIOB/beHA KBAaTUTETOM
Ierose opranusaunuje. Moh ynpase ce ocsama Ha WLIMPOKO pa3rpaHary,
CJIOKeHY U JUCLUIUIMHOBaHYy opranusauujy (Jumurpujesuh, 1994: 144). C
Ipyre cTpaHe, Kako HaBoau Jumurpujesuh (2012: 76), Crozier (1964) cmarpa ga
ce YHYTap OpraHM3alloHe CTPYKType Mely /byanma ycroctaBibajy pakTuvaku
OJJHOCH Pa3/IMYHUTE MPUPO/IE, A HEKU OFf IbUX pour3a3e u3 60p6e 3a mto Behu
yZeo y OpraHm3anuoHoj cTpyKTypu Mmohu. TakBa 60p06a je KOHCTAaHTHA, BPLIX
ce KpO3 KOHTPOJIy He3aBUCHOCTH y 00JIaCTH OZ/Ty4HMBamha, a UCIO/baBa Ce
KPO3 /iBa OCHOBA 00JIMKa: CMamembe IIPOCTOPa 3a ¢/10604y 1300pa IIPUINKOM
OLJTyuMBaka U M0jayaBame YTUIaja Ha TTOHAIIakbe IPYTUX.

4. CaMocTaTHOCT OpraHa Jp)>XaBHe yIIpaBe y YCTaBHOM Pa3BHTKY

Op nouetrka nmucane ycraBHoctu (1835) Cp6wuja je ,mpoiuia Kpo3 106a
CaMOCTATHOCTH U 00a 3ajeHUYKe ApiKaBe, 1a OU omeT Gua camoCTa Ha
(Munocasmesuh, [Tonosuh, 2009: 83). Y untaBoM TOM meprozay opraHusanuja
BJIACTH je GMJIa 3aCHOBAHA MPBO Ha Ha4eJIy MoJie/ie BIACTH, 3aTUM Ha Havyery
jenMHCTBA BAACTH (CKYMUITUHCKA CUCTEM), @ OZ, OHJa TIOHOBO Ha Hadery
Io/iejie BJIACTH.

Y npBom nepuony nogese BaactH (1835-1941, OLHOCHO 1945) Heja
0 CaMOCTa/IHOCTH OPraHa Jp)XaBHe yIpaBe je JIaraHO OCBajajla TepeH, alu
ce YIIPKOC JMHAMUYHOM YCTaBHOM pa3BUTKY HUje pa3BUJIa U yCTaTHIA Kao
YCTaBHO HayeJIo.

3a BpeMe CKYIIITHHCKOT crcTeMa (1945-1992), u3BpiuHa Beha u gpxaBHa
ympasa 6unu cy nogpeheHu CKynuTHHY (HOCHOILY CyBepeHUTeTa PafHUIKe
KJIace) Ka0O HajBUILEM OPraHy Ap>KaBHe BJIACTH y 36MJ/bH U 3aBHUCHHU O He,
anu cy unak ogpehene fumeHsuje caMOCTaTHOCTH NPU3HATE Y YCTAaBUMA U
3akoHuMa Tor 106a (Popovic, 1974: 5). Haue 10 caMoCTaTHOCTH HALLJIO je CBOje
MEeCTO HajIpe y 3aKoHY (0 Ap)KaBHOj yIIpaBu) a 61 Ha PaHT YCTaBHOT HavyeJia
6uJI0 IOGUTHYTO y YCTaBy U3 1963. TOAMHE U YCTaBy M3 1974. ToavHe (1 y
peny6indkuM ycraBuma). CaMOCTaTHOCT Jip)KaBHe yIpaBe Oia je pe/laThBHa,
Tj. CAMOCTAJTHOCT KOja je IpU3HaTa 3aKOHMMa U TPONUCHUMa JOHeTUM Ha OCHOBY
3aKOHA M Kao TAKBA BeOMa 3Hay4ajHa y 00aB/bakby M0jeJUHHUX II0C/I0BA AP)KaBHE
ympaBe, a HAQPOYHUTO IPH JIOHOIUIEHY YIIPAaBHUX aKaTa pajy M3BpIIaBamba
3aKOHa U IPyTUX MpPOIHCa.

Og, YcraBa 13 1990. TOAMHe, KOjU je 0)XUBeO Hayeso MojeJsie BIaCTH,
CaMOCTAJIHOCT je 3aJp)Kajla CTaTyC yCTaBHOI Hayesia — IIOCJIOBE JIp)KaBHe
ympaBe 06aB/bajy MUHHCTAPCTBA KOja CYy CAMOCTa/IHA y BpLIekYy YCTaBOM
u 3aKoHOM ofpehennx HagnexxHocTH. 3a o6aBmbame onpeheHUX MOCTOBA
I p)KaBHe yIipaBe MOT'y ce 00pa30BaTH OPraHu yrpaBse y CacCTaBy MUHUCTAPCTBA,
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a 3a BplIerbe CTPYUYHHUX [TOC/I0BA 00pa3yjy ce moceGHe opraHu3anuje.? YcraBHe
ofpexnbe nobuie cy CBOjy pa3pazy y 3aKOHY O OIIITEM YIPAaBHOM IIOCTYIKY
KpO3 ,HayeJI0 CAaMOCTa/THOCTH Y PelllaBarby " IpeMa KOMe OpraH BOJH MOCTYTAK
U JOHOCH pellehe CaMOCTATHO, Y OKBUPY oBJalthera yTBplhieHOr 3aKOHOM,
OJHOCHO JPYTMM IIPOIHCOM, a OBjaurheHo cIy)X0eHo JIhie CaMOCTaTHO
yTBphyje YHhibeHHUILle U OKOJTHOCTH M Ha OCHOBY YTBpPHEHHX YMEHHULA U
OKOJIHOCTY TIPHMelbyje MpOoIce Ha KOHKPeTaH ciry4aj.? CaMOCTa IHOCT je,
IaKie, OMIa 3ajeMYeHa y OPraHU3alMOHOM M (PYyHKIIMOHAJTHOM CMHUCITY,
OpraHy /ip)XaBHe yIpaBe U HeroBoM opiaurheHoM ciyxGeHoM uiy (yIn.
Mapxkosuh 1995: 95, 238-239). YcTaBHM aKkTH 33jegHuuke gpxkaBe CpOuje u
Lipue I'ope 13 1992. ¥ 2003. roAHe HUCY CaApXKaau ofgpende Koje ce ofHOCe
Ha CaMOCTA/IHOCT Jp)KaBHe yIpase.

5. CaMocTaTHOCT Ap)KaBHe yIpaBe npeMma Bakehem npasy

Ypebhemwe Bractu y Peny6anuu Cp6uju mounBa Ha Mojey BAACTH Ha
3aKOHOZIABHY, M3BPLIHY U cyAcKy. OfHOC TPpU rpaHe BJACTH 3aCHUBA Ce Ha
MeljycoOHOM IpoBepaBaiby M PAaBHOTEXXH, & CYACKA B/IACT je He3aBUCHA.

Jlp)xaBHa yrnpasa je Jeo U3BpIIHE BJIACTH KOjU BPILIH YIIPaBHE ITOC/IOBe
y OKBUPY TIpaBa u gy)kHocTu Penry6iuke Cp6uje. [Tpema ycTaBHOM TOI0K3jY,
JP)XXaBHA yIpaBa je caMOCTajIHa, Be3aHa YCTaBOM M 3aKOHOM, a 3a CBOj
pazn oarosopHa Bragu.> Beh us oBux ogpen6u npousnase Tpu Hadena o
opraHu3anuju U QyHKIMOHUCAhY JP)KaBHE YIIPaBe: HaueI0 CAaMOCTATHOCTH,
HayeJI0 3aKOHUTOCTH U Ha4yesI0 OJTOBOPHOCTH Jp)KaBHe yIpaBe. YCTaBHe
onpexbe je Ha CBOj HAYKMH Pas3pasuo 3aKOH O APXKaBHOj ynpasH (zame: 3/1Y),°
nponucyjyhu fa cy opranu gp)kaBHe yIpaBe CaMOCTA/IHU Y BpILIEYy CBOjUX
IIOCJIOBA U /1a Pajie Y OKBUPY U Ha OCHOBY YCTaBa, 3aKOHA, APyTHUX IIPONKCa U
OIMILITHX aKaTa,” a 3a LITETy KOjy CBOjUM HE3aKOHUTHUM HJIM HEeNPaBUJIHUM
PaZioM MPOy3pOKYjy GU3UYKUM U MPABHUM JULUMA ofroBapa Pemybinka
Cp6wuja® u ma Biaia m opranu gpykaBHe yIIpaBe 3a/ipyKaBajy v IoCjie MoBepaBama
IIOCJIOBA Ap)KaBHe yIpaBe OJrOBOPHOCT 33 HbUXOBO U3BplIaBame.” 3aKOH O

12 Y. 94, cT.1, 3—-4. YcTaBa Peny6iuke Cpbuje, Ca. enacuux PC, 1/90.

13 Y. 11 3akoHa o onreM ynpaBHoM nocTynky, Ca. aucm CPJ, 33/97, 31/01 u Ca. enacHuk
PC, 30/10.

14 Yn. 4 YcraBa (Amangmas I).

15 Y. 136, cT. 1 YcTasa.

16 Ca. enacHux PC, 79/05, 101/07, 95/10, 99/14, 47/18 1 30/18 - np. 3aKOH.
17 Yn.734V.

18 Yn.s,cr.131Y.

19 Y. 51, cr.13/Y.
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OIIITEM yIIpaBHOM NOCTYNKY (faspe: 3YI)*° je Ha ciM¥aH HAYKH MTPOIHCAO /1A
OpraH MoCTyIa y ynpaBHOj CTBAPU CAMOCTAJTHO, Y OKBUPY CBOjuX oBrnaurhema
u 1a onaurheHo cy>K6eHOo JIMIle CaMOCTAaTHO YTBphyje YMibeHUYHO CTame
¥ Ha OCHOBY TOTa IIPUMebyje 3aKOHe U Jpyre MPOIKce Ha YIIPaBHY CTBap.?!
CaMocTa/THOCT OpraHa Ap)KaBHe yrpaBe 61 JaKJie y TOM CMUCITY HOApa3yMeBaJia:
CaMOCTaJIHOCT Y TIOTJIe/ly CTaTyca (CTaTycHa, OPraHM3aIMoHA), Tj. Aa Cy HUXOB
mos1oXaj (o6pazoBame U JeI0KpyT), MehjycOOHHU OJHOCH U OZHOCH Ca APYTUM
IP)XaBHUM M HeJP)XaBHUM CyOjeKTHUMa IMpaBHO ypeheHu;>* caMoCcTaIHOCT
y norneny paja (byHKuHOHAIHA), Tj. Aa 006aB/babe yIPaBHE [[€/ITATHOCTH
(mocmoBa) Mopa 6uTH y rpaHuILaMa 0GjeKTHUBHOT 1paBa (Be3aHu cy YCTaBOM
¥ 3aKOHOM) U JIMILEHO UYHjer YTHIAja; U OLTOBOPHOCT 3a I'PELIKe y Pasy.
DyHKIMOHA/THA CAMOCTA/THOCT IMIPBEHCTBEHO MOJpasdyMeBa CAaMOCTATHOCT
OopraHa y pajfy ¥ CaMOCTa/THOCT oBjlaurtheHOT Cny)X6eHOT MuIiia y Bohemwy
YIPaBHOT MOCTYIIKA JO JOHOLIEHA OAJIYKe U y peliaBaty yIpaBHe CTBapH,
any wy Tpeba MOCMATPATH LIMPE Off TOra 3aTO IITO YK/by4YYje CAaMOCTaTHOCT
oBnamheHUx Cy)KOEHUX KA y 00aB/bakby MOCIOBA U3 HA/IIE)XHOCTH OPraHa
I p)KaBHE yIpaBe KOjH MO/ JIEXY APYTOM IIPaBHOM PeXUMY (KPUBHUYIHOM KK
MPEKPLIAjHOM).

Jp>xaBHY ynpaBy y OPraHM3alMIOHOM CMHC/Ty YMHE MUHHUCTAPCTBA,
OpraHH yIpaBe y CacTaBy MUHHUCTAPCTaBa (Jajbe: OPraHM y CacTaBy) U MoceGHe
opraHusanuje, a y ¢yHKIMOHaIHOM CMHCIIY joul U ofpeheHU HeAp)KaBHU
cy6jexTH (MMaoL 1 jaBHUX OBJalrhera) KOju MOT'y 06aB/baTH IMOC/IOBE JPXKaBHE
yIpase Kaja UM je o6aB/batbe THX MTOC/IOBA IIOBepeHO 3aKoHOM. He y)xuBajy
CBY OPTraHU Jp)KaBHE yIpaBe UCTH CTEMeH CaMOCTATHOCTH. MUHUCTApCTBA
Cy jelMHU OpraHM Ap)KaBHe yrnpaBe Koju (y MyHOM CMHCY!) YXKHUBajy
CaMOCTaIHOCT y 06aB/bakby IMOC/IOBA M3 CBOje HaJie)XxHoCTH (Munocaspesuh,
2017:124).

CaMOCTaTHOCT OpPraHa y CacTaBy je OrpaHUYeHa Ha HAYHH /1d HbHUXOB
paj, mojJjie)xe ycMepaBalby M HaJ30py O/, CTPaHe MUHUCTPA KOjU je Ha 4esry
MHHHCTApCTBa y YHjeM Cy cacTaBy. Jla/be, orpaHuYemhe CaMOCTaTHOCTH
MpOM3/1a3yu U3 oBJalrhema MUHHCTPA Ja JOHOCH IPOIHCE U3 [e/T0OKpyra
opraHa y cacraBy. KoHayHO, orpaHuYeme CaMOCTa/THOCTH Orjiefia ce U y
MpaBHOj HeMOryhHOCTH CcTynama OpraHa y cacTaBy y HelmocpejiHe OJHOCe ca
Bragom, HapogHoMm ckynmTuHOM (M npeacefHUKOM PernyGivike), jep BUX
npeJ TUM JPXXaBHUM OpraHMMa IpejcTaB/ba MUHUCTAp. Takohe, Braga u
HapogHa ckymnituna (1 npeacesuuk Peny6inke) cBoja opnaurhema nmpema

20 Ca. enacnuk PC,18/16, 95/18 — ayTeHTHYHO TyMademe U 2/23 — ogayka YC.
21 Y. 12, cr.1-2 3YIL
22 Y. 136, cT. 2-3 YcraBa v ui. 2 3/1Y.

23 Y1.136, cT. 2 YeraBa m ut. 1 3/1V.
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OpraHy y cacTaBy OCTBAapyjy NpeKo MHUHHCTAapcTBa. Mako orpaHudeHa,
OBa CaMOCTaJIHOCT je Beher obuma oz caMOCTaTHOCTU CEKTOpPA,* jep ce
OpraHu y cactaBy 06pasyjy ,3a U3BpIIHE OJHOCHO MHCIEKIUjCKE U C BUMA
MoBe3aHe CTPyYHe MOCIOBe, aKO IHUX0BA MPHUPOJA MU 0OMM 3aXTeBajy eehy
camocmanrocm (Kyp3us, /JI. C.) ox oHe KOjy NMa CeKTOp Y MUHHUCTAPCTBY. 5
CexTopH Takole y>XHBajy U3BeCHY CAMOCTAJIHOCT, C TUM Ja je KOJ,
BUX CAMOCTA/THOCT y Bohelby MOCTYNKA U pellaBaiy y YIIPaBHOj CTBapHU
Kao 06/MK QyHKLMOHA/IHE CAMOCTA/THOCTH HarjalleHWja y OZHOCY Ha
OpraHM3alMOHYy CAaMOCTATHOCT. PyKOBOAM/Ia1, OpraHa Ap>KaBHe yIIpaBe MOXe
M3[aBaTU JUPEKTHBe KojuMa ofpelyje HauMH pasa, mocTynama ¥ MOHAIIAKHA
3aI0C/IEHUX, a/IM JUPEKTHBOM He MOXXe oZpehMBaTH HAaYMH MOCTYNakba U
pelllaBama Yy yIIPaBHOj CTBapH.>® Y3 TO, CEKTOPH Y HEKUM OPraHMMa JIp)KaBHe
yIpaBe MOTY UMaTH JPYTH HAa3UB U Y)KuBaTH ofpehern 06muK GyHKIIMOHATHE
CaMOCTATHOCTH KaZ je TO npeaBruheHo moceGHUM 3aKOHOM U ITPOITHCOM.
Excxypc. Jupexuuja nontunyje je yHyTpallba OpraHU3alMoOHa je IUHNIIA
MuHuCTapCcTBa YHYTPAIIBUX ITOCI0BA*’ Koja je oO6pa3oBaHa 3a 0O6aB/bame
MOJIUIAjCKUX U APYTUX YHYTpalwbux nocaosa.”® 301 uspuyuTo rapaHryje
MOHULHjHU T3B. ONIEPATUBHY ,,HE3aBUCHOCT® 0f, APYTUX JPXXaBHUX OpraHa y
06aB/batby TIOMUIAjCKUX U APYTUX ITOCIOBA 32 KOje je MOIUIIHja O TOBOPHA,
a MYII namehe pyxHocT za 06e36enu mpeTnocTaBKe 3a OMEPATHUBHY
He3aBUCHOCT U pag noauuwuje (ym. Cy6ournh, Bykamnunosuh Pagojuunh,
2007: 93-100).3° Y3 TO, monuiyja y)xusa u oapehenu crenen opranusanuose
CaMOCTaJIHOCTH, KOja IIPOM3JIa3H HajIIpe U3 caMocTasHor noioxaja MYIl-a
Kao MMHHMCTAPCTBa, a 3aTUM M3 MPaBHOT Nosoxaja Jupekiyje nmoaumnuje u

24 OcCHOBHa yHYTpallka jeJUHHUIIA je CEKTOp, ToceOHe Cy ceKpeTapujar, KaGuHeT
MHHHCTPA, a y MuHucTapcTBy ogbpaHe — u ['enepaniutab Bojcke CpOuje, a yxe ofiesbere,
oncex v rpyma. Y. 10, ct. 2 Ypes0e 0 HaYe IMMa 3a YHyTpalike ypeherwe U crucreMarusanujy
pPajgHUX MeCTa y MUHHUCTapCTBUMA, IOCeGHUM opraHusanujama u cayx6ama Brage, Ca.
enactuk PC, 81/07 - npeunnrhen tekct, 69/08, 98/12, 87/13, 2/19 u 24/21 (name: Ypenba o
yHyTpalweM ypehemy).

25 Yn. 28, ct. 2 31Y.

26 Y. 44 31Y.

27 Yn. 4 Ypenbe o Hauenmma 3a yHyTpaume ypeherwe MuHHCTapCTBa YHY TPALIEBUX
nocsoBa, Ca. enacHuk PC, 38/23.

28 Y. 22, ct. 1 3akoHa o nonuuuju, Ca. enaciuk PC, 6/16, 24/18 u 87/18 (gamwe: 30I1).

29 TepMuH ,0omepaTvBHA HE3aBUCHOCT HUje aJieKBaTaH, jep je monunuja (Jupekiuja
NoJIMIMje) OpraHu3anoHa jesuHuna MYTI-a Koju Kao opraH ipykaBHe yIpaBe, KCTO Ko U
caMa Jp)KaBHa yIIpaBa, y ycTaBHOM IopeTKy Peny6iuke Cp6uje MMa [10/10)Kaj CAaMOCTATHOT,
a He He3aBUCHOT opraHa. Hauesio caMocTa/IHOCTH je MMaHEHTHO ITOJIOXKAjy U PaAy ApXKaBHe
yIpaBe, a Ha4yeJI0 He3aBUCHOCTH MOJIOXKAjy U pajy CyJoBa.

30 Y12, ct. 113 30I1 Bua. Cy6omnh, Bykammnnosuh Papojuunh, 2007: 93-100.
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IbeHe 3aKOHOM yTBpheHe HaJIe)XHOCTH,> Tj. 06aBe3e MOMHIHje A TOTULH]CKe
rmocsyioBe 06aB/ba y CKJIAAY Cca LiM/beM M HavyeIMMa MOTUILIUjCKUX MOCIOBA
M CTaHJAApAMMa MOJIHIMjCKOT MOoCTynama.3* MelhyTum, TakBa oneparuBHa
He3aBHCHOCT TOJIHIIMje Mo/ JIe)Xe U3BeCHUM Or paHUYemhHnMa. 3

[ToceGHe opraHusanuje ce 06pasyjy 3a CTpy4He U C HbHUMa IOBe3aHe
M3BPIIHe II0C/I0OBe YHja IPHUPoa 3axTeBa Behy camocTamHOCT 071 OHe KOjy MMa
OpraH y cacTtaBy.>* Y ofHOCY Ha MMHHUCTApCTBa U OPraHe y CcacTaBy, BbHUXOBa
MpUMapHa yjora orjiesa ce y o6aBjbalby CTPYUYHHUX MOCJIOBA, JOK U3BPILHE
moc/I0Be 00aB/bajy TEK OH/A KaZia je (bUXOBO 06aB/bathe Y HEMTOCPEIHO] Be3u
ca crpyyHuM nocioBuma (Mapkosuh, 1995: 92). FbuxoBa opranusanuoHa
CaMOCTAJIHOCT je Marba y OAHOCY HA MUHHMCTAPCTBA, a HelTo Beha y nopehemwy
ca opraHMMa y CacTaBy KOju cy nojgpeleHU cTaTHOM yCcMepaBamwy U HaZ30py
MuHUcTapcTBa. Hemocpenno cy noapehene Bnagu u mory za, ucto kao u
MHMHHCTApCTBA, YCIIOCTaB/bajy UAeHTUYHe ogHoce ca Bragom n HapoagHoMm
CKYTIITUHOM,? Ka0 U /1a JOHOCE MO/3aKOHCKe MPOIHCe U3 CBOT JleIOKpyTa.s®
OG6pa3syjy ce 3aKOHOM M MOTy MMaTH CBOjCTBO IPAaBHOT JIUIA KaJa je TO
oxpeheno 3akoHOM, pBeHCTBEHO 360T MOTpebe CaMOCTATHOT UCTYIarkba y
npaBHUM nocioBuMa (MunocasmeBuh, 2017: 130).

OpraHu gpXaBHe yIpaBe MOTYy paju oGaB/balba MOC/IOBA U3 CBOT
Je/IOKpyTa BaH CeJUILITa OPraHa y YIIPaBHOM OKPYT'y 00pa3oBaTHU OKPYXHY
MOJPYYHY jeAUHULY” U NMOAPYYHY jeIUHUILY 3a MOApPYYje Koje je y)Ke WU
urMpe of Mo pydja ynpaBHOT OKPYTa, jeZHy WX BUILE ONMUITHHA, TPaj, UIn
ayTOHOMHY IOKPajuHY,*® a TaKBe Mo/ pyyHe jeJUHMILIe MOTYy UMaTH oapehenn
CTeIleH CaMOCTAa/JTHOCTH CJAUYHO CeKTopuma.>

CremeH caMOCTa/IHOCTH OPraHa ip)kaBHe yIIpaBe POU3/a3H U3 IbHUXOBOT
[I0JI0XKaja Kao moceGHe opraHu3anuje (HAjONLITHje PeYEeHO) U HUXOBOT
nenokpyra (Munocasmwesuh, 2017:139). Byayhu na cBu oHu 06aBbajy mociose y
VIMe ¥ 3a PavyH Jp)KaBe U lbeHUX IrpahaHa, BUXOBO JetoBame Tpeba fa usriena

31 Y. 24-29 30I1.
32 Y. 31-33 30I1.

33 Y. 4,413, CT. 4, Y. 12, CT. 2, YJI. 14, CT. 1, YJI. 18, 4JI, 30, CT. 5, YJI. 3646, 4JI. 219-243
30I1, un. 44 3akoHUKa 0 KpUBUYHOM noCcTynKy, Ca. enactuk PC, 72/11,101/11, 121/12, 32/13,
45/13, 55/14, 35/19, 27/21 — ognyka YC u 62/21 - ognyka YC. Buzg. MunocasspeBuh, 2023:
373-417; Musetuh, Jyrosuh, 2019: 374-381.

34 Yn.3334Y.

35 Y. 68 31Y.

36 Yn.1531Y.

37 Yn.38,cr.334V.

38 Y39, ct.331Y.

39 Y. 4. 10-23 YpenGe o yHyTpaluwmeM ypehemy.
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Kao jesaH yckaahenu cuctem, a 1a 61 ce TO OCTBApPUIIO IIPOIKCYjy ce IIPaBUIa
o BbUX0BUM MeljycobHuM ofHocuMa. [Ipu Tome, Braga octBapyje ycmepaBamwe
1 yckahuBae BUXOBOT Pafia U BPIIY HAJ30p HaJ BUXOBUM pajoM.+° byayhu
Ia ce MehycoOHM OJHOCH OpraHa JAp)KaBHe yIpaBe Kao jeJHaKOMPaBHUX
cybjekaTa yCIIOCTaB/bajy MpeMa Havesy capajibe, CAaMOCTaIHOCT OpraHa
Jp)XaBHe yIIpaBe ce y TaKBUM OJHOCHMa He oBoA U y nuTtame. C fpyre cTpaxe,
IMX0BA CAMOCTATHOCT je HajBehuM menom orpanuyeHa oBnamrhewnma Brazge
Y APYTUX SP)KaBHUX OpraHa.

Brnaza je Hocmma u3BpIIHe BlaCTH U Kao TaKBa je oaroBopHa HapozaHoj
CKYMWTHHU 32 Bohewe nmonutuke Penybauke Cpouje, 3a U3BpLIaBambe 3aKOHA
Y APYTHX ONIITHUX akaTa HapomHe ckymiuTuHe U 3a paj opraHa JAp)KaBHe
ympase.* M3 ycTaBHOT IOJIOXKaja U HaJJIeXXHOCTH Braze mponsiase BpJo
OTICe)XHAa OpraHM3anoHa (MponvcuBake Havesa 3a yHyTpalume ypeheme u
CHCTEeMAaTHU3aLHjy PaJHUX MeCTa U JlaBame CarjJacHOCTH Ha aKTe KOjuMa ce 'y
OpraHMMa JpxaBHe ynpase ypelyjy Ta nurtama), mepcoHanaHa (IocTaBbema
u paspeiuema ogpehennx ¢pyHkunonepa), pyHkumoHanHa (ycMepaBamwe U
ycknahuBame BUXOBOT pajia) ¥ Ha30pHa oBnalrhema (yTHIIAj Ha IIAHKUPAbe
paza, MOHMIITAaBabe U YKHUAAke MPOIHKCa, MOKpPeTaha MOCTYIKA 33 YTBphU-
Bakbe OZITOBOPHOCTH U Pa3pelleha of AY>KHOCTH GyHKIUOHEPA).+

HapozHa ckymuuTHHA OCHUBA M YKH/Ia OpTaHe Ap)KaBHe yIpase, yTBphyje
IUXOB JIe IOKPYT, GMpa U pa3peliaBa MUHUCTPE, 0406paBa GyiieTcka cpeicTBa
3a BUXOB pafi, HaJ3uUpe paj, y OKBUPY HafA30pa HaJ, pajoM Braze u yraHoBa
Bnaze, nocraB/ba MocaHMYKa MUTakha U UHTepNenanyje, mokpehe nurame
OJOBOPHOCTH, TPaXKu obGaBelITeka, objallbema U nogaTke (mpexo Braze)
Y BPLIM Jpyra Haj3opHa oBnaihema.” CBa oBa oBjiamhema nponsjiase u3
HaveJsia Mojesie BJAACTH U MPaBa M AY>KHOCTH YTBphHeHHUX YCTaBOM, 3aKOHOM
v apyrum omtum aktuma (ym. Tomuh, 2021: 162).

[Mpeacennuk Peny6inke y Bplierwy CBOjUX yCTaBHUX OB/Iallhema MOXe
Ja Tpaky obaBelITeba, 00jalilberba U MOAATKE, HeroBU OAHOCH ca OpraHMMa
yIlpaBe ce 3aCHHBAjy Ha Havesy IMoJiesie BJIACTH U NpaBUMa M Jy)>XHOCTHMa
yTBpheHrM YCcTaBOM, 3aKOHOM M APYrUM ONUITHM aKTHMA, a OCTBAapyjy ce
npeko Brage (ocum ogHoca ca Bojckom CpGuje KojoM KOMaHAyje). 4+

CyzmoBU 1 OpraHM Jp)XaBHe yIIpaBe CaryjlacCHO Hadesly Iojese BIaCTH
006aB/bajy pasauYMTEe JpXKaBHe (YHKLHje Kao HEe3aBUCHH, OJHOCHO

40 Yn. 61-62 311V.
41 Y. 122-124 Ycrasa.

42 Y. 123, 1. 5) YcraBa; ui. 8 3akona o Baagu, Ca. enactuk PC, 55/05, 71/05 — ucup.,
101/07, 65/08, 16/11, 68/12 - ognyka YC, 72/12, 7/14 - ognyka YC, 44/14 1 30/18 — jp. 3aKOH.

43 Yn. 99 Ycrasa.
44 Yn. 112 Ycrasa.
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camocTanHu opranu.s Meljyy muma ce ozBujajy pasnuuuT OZHOCH KOjU
ce 3aCHMBAjy Ha MPaBHMMa U AY)XXHOCTHMA ofpeleHUM YCTaBOM, 3aKOHOM U
opyrum omtumM aktuma (MumocaBmpeBuh, 2017: 142-143), @ pamopr 0 TOMe
M3IJIe/ia OBAKO: MOCTOju 06aBe3a MehycoOHOr nmprsHaBarmba MPaBHOCHAXKHUX
aKara; pelllaBake IpaBHe CTBAPH U3 HA/IJIEXXHOCTH OPTaHa Jpyre IpaHe BIaCcTH
He OM MPOM3BOJUJIO MPABHO [€jCTBO jep OM ce pajHJo O aKTy ancoayTHe
HEHA/JIe)XHOCTH, U3Y3€B MPejyJUIIMOHOTr THTama (Stevandid, 2022:158-164);
CYZIOBH Y YIIPAaBHOM CIIOpPY Bplile KOHTPOJIY 3aKOHHUTOCTH YIIPaBHHUX aKarTa,
JJOK OPraHM Ap)KaBHE yIIpaBe He MOTY /la KOHTPOJIMILIY CyJCKe aKTe; CyLOBU
Cy Ly)XHU [1a Ha b XOB 3aXTeB, X aKO TO He OMeTa Bol)ere CyICKOr MOCTYTIKA,
JOCTaBe OpraHuMa Jip)XKaBHe yIIpaBe CITHCe KOjU Cy UM MOTpeOHM 3a Bohemwe
YIIPaBHOT MOCTYIIKA; MOC/JIOBE MPAaBOCYAHE yrpaBe 00aB/ba MUHHUCTAPCTBO
Ha/IJIe)XHO 3a I0C/IOBe npaBocyha; cBaku MmojeAMHAYHU aKT MPaBOCyAHE
yIpaBe KOjuM OU ce JUPAJIO Yy CAMOCTATHOCT M HE3ABUCHOCT CYJa U CyAuja
610 61 HULITAB.

JaBHO TY)XMJIAaLITBO Ka0 jeAMHCTBEH M CaMOCTAaJIaH APXKaBHU OpPraH y
o6aB/batby CBOje pyHKIIHje CTyTa y pa3/IMYMTe OJHOCE Ca OPraHUMA JpP)KaBHE
ympase.4 Y norieny romema yYMHHIANA KPUBUYHUX U APYTUX KKBHUBHUX
Zlesia, HAPOUHUTO CY 3HAYQjHU OFHOCH jaBHOT TYXXMJIAIITBA U MOJUIIHje Kao
opraHa Jp>KaBHe yIlpaBe Ha/JIe)KHOT 3a OTKPHBae M XBaTambe YUYMHHUIALA
KPUBUYHUX Aesa. [lajbe, jaBHU TY)XHJIALL je oBlaltheH a y ylpaBHOM MOCTYIIKY
y/aXke TIpaBHa CPe/CTBA PaJiy 3alITHUTE jaBHOT MHTepeca U 3aKOHUTOCTH,
ma je MoryhHOCT yTHIlaja jaBHOT TY>KHM/IALITBA Ha Pa/j, yIIpaBe MPBEHCTBEHO
MPOLIECHOT, 3 He MepuTOpHOr KapakTtepa (Dimitrijevié, 1983: 186). KonauHo,
jaBHM Ty>)XHJIal je oBaurheH fa 3aXTeBa Of OpraHa Ap>KaBHe yIpaBe CIuce U
obaBeLITeka KOjU Cy My MOTpe6GHU 3a 06aB/batbe CBoje GyHKIIHje.

Cnyx6eHo nuie oBjaurheHo 3a Bohewme yIIpaBHOT TTOCTYIIKA Y)KUBA
CaMOCTa/THOCT MPU YTBPhHBamy UM beHULA K OKOJTHOCTH, Y CKJIAy €2 HaYeI0M
HCTHHE U cI000/He OLieHe [J0Ka3a, Y MPUMeHN MaTepHja/THUX IIPOIKCA Ha
yTBpheHo unmeHNYHO cTae U y u3Bohemwy ogroapajyher 3axkspyuka.* [Ipu
TOME AYKHO je ja BOAY padyHa U O APYTUM ONIITUM aKTHUMa, CMEPHUIIaMa
CKYTLITHHE, HAYe/THUM CTAaBOBMMA U CMEepHHI|aMa BjIaje, Kao U 00aBe3HUM
HMHCTPYKIIMjaMa ¥ ynyTcTBUMa opraHa ynpase (Tomuh, 2019: 147). C gpyre
CTpaHe, HUKO He CMe BPLIMTH yTHIIAj HA JAPXKABHOT CIy)XOeHHKa Ja HeITo
YMHU WM He YUHU CYIIPOTHO Iponrcuma.*®

45 Y1136, cT. 1M 9. 142, cT. 1 YcraBa (Amanaman [V).
46 Yn.155, cT. 1 YcTaBa.
47 Yn. 12, cr. 2 3YIL

48 Un. 6, ct. 2 3akoHa o Ap)xaBHUM cyx6enunuma, Ca. enacHuk PC, 79/05, 81/05 — ucmp.,
83/05 — ucmp., 64/07, 67/07 — ucnp., 116/08, 104/09, 99/14, 94/17, 95/18, 157/20, 142/22, 13/25
- opnyxka YC u 19/25 (mame: 3C).
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[ToBpesa Havyesla CAaMOCTATHOCTH MOXKE UMATH 3a TMOC/IeAUILy He3a-
KOHHUTOCT ¥ MIOHUIITEHE YIIPABHOT aKTA y YIIPABHOM MOCTYTIKY* UIN CYACKOM
CTIOPY,>° KPUBUYHY OJIOBOPHOCT HJIM MOJMTUYKY OJTOBOPHOCT MUHHCTPA
npen Bragom u HapogHoM cKynurTuHOM. >

Kao wro je Beh peyeno, ogroBopHoCT opraHa Ap)XaBHe ympase je
y HemocpeJHOj Be3u ca HmeHOM caMocTtanHoihy y o6GaB/barby MOC/IOBA.
Cnyx06eHa A OpraHa Ap>KaBHe yIpaBe 0roBapajy 360r rpemiaka y CBOM
pazy, a TAaKBa OJrOBOPHOCT MOXKe GUTH MpaBHa (KPUBUYHA, MPEKPILUAjHA,
OUCLMITIMHCKA U MaTepHjajiHa)>* U BaHMPaBHA (MOpa/IHA M MOJIMTUYKA KOjy
cHOce PpyHKIIMOHEPH).

6. 3ak/pyuak

CaMOCTa/THOCT OpraHa Jp)KaBHe yIpaBe Moryia O ce mpemMa pojiHOj
MPUIaSHOCTH CBPCTATH Y pef, ,ipaBHO ypeheHor ogHoca“ opraHa gpxaBHe
yIpaBe IpeMa APyruM Jp>XaBHUM OpPraHHMA U HeAPXKaBHUM CyGjeKTHMa,
a cnepuduvHa obee)xja MojMa YuHe: CyGjeKT — OpraHu Jp)KaBHe YIpaBe;
peIaTUBHO CAaMOCTAJIaH MOJIOXKaj (OpraHU3aIMoOHA Pa3BOjeHOCT) — MOCTOjU
MOryhHOCT Bpllema MPaBHO AOMYILITEHOT yTHILdja Map/iaMeHTa U Biaje Ha
eJleMeHTe OpraHa Jp)KaBHe yIIpaBe Kao yIIpaBHe OpraHu3aliyje U cy/oBa Ha
obaB/bame MOC/IOBA Y TPAaHUIIAMA 3aKOHA; BpLIeme yIIPaBHe Je/IaTHOCTH Y
rpaHMILaMa 06jeKTHBHOT IIpaBa — paBHO ypeheH fenokpyr u HajIe)XHOCTH
KOjH TapaHTYjy CaMOCTa/THO 00aB/bae MOC/IOBa Y TPAaHUILIAMa 00jeKTUBHOT
MpaBa; BplIekbe yIpaBHE e/IaTHOCTH JIMLIEHO YTHULdja JPYTHUX — 00aB/batbe
MOC/I0BA M3 3aKOHOM YTBpheHor fe1oKpyra v HaAIe)KHOCTHU TUILEHO TPaBHO
HeJOMYLITEHUX yTUIIAja APYryux cybjekara; o6aB/barbe YIIPAaBHUX ITOCIOBA
ToJjie)xe HazA30pPy W KOHTPOJU Biaje, MapjaMeHTa U CyJ0Ba; NoBpese
CaMOCTA/IHOCTH OpraHa p)KaBHe yIpaBe MO/ JIeXXy IPAaBHOj CAHKIIUjHU.

CamMocTaHOCT OpraHa Ap)xaBHe ynpase y Penybanuy CpOuju mpaBHO
je ypeheHa u rapaHTOBaHa YCTaBOM M 3aKOHOM Y OGJIMKY OpraHM3aLiOHEe U
dYHKIIMOHATHE CAaMOCTA/THOCTU OpTraHa y rpaHMI,aMa 06jeKTUBHOT NpaBa U
y 061Ky QYHKIIMOHATHE CAMOCTATHOCTH C/TY)XOEHOT Jiniia OBamheHor 3a
Boljerbe YIIPaBHOT MOCTYIKA U OJTyYHMBakbe O YIIPABHOj CTBAPH Y TPAaHULIAMa
3akoHa. CaMOCTa/THOCT je pejlaTHBHA jep je OrpaHUYeHa BpIIemeM IIPaBHO
JOMYIITEHHUX YTHUIAja (HOPMAaTHBHUM, HaI30PHUM U APYTUM oBnaurhemrma)
Bnage, HapogHe ckyniuTHHe M CyJj0Ba U yC/IOB/b€HA 00aB/batbeM MOCIOBA
M3 CBOT JIe/IOKPYTa ¥ HaJJIe)XHOCTH (YIPaBHUX U HAa/I30PHHX) Y IPaHULIAMA

49 Y171, €T 2, 9. 176, €T. 1, T. 8) M 4. 183, ¢T. 1, T. 5 3YII.
50 Yi.24 3akoHa o ynpaBHUM cniopoBuMa, Ca. enacHuk PC, 111/09.
51 Yi.125, cT. 3 M 4. 136, cT. 1 YcTaBa.

52 Y5, cT.13Y, u4n. 6, ct.1m107-124 3/JC.
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3aKoHa. [loBpeje caMOCTaTHOCTH CAaHKIIMOHHUCAHE CY IOHUIITEHEM YIIPABHOT
aKTa, KPpUBUYHOM U TIOJIMTUYKOM OJroBopHoiuhy.

YcTaBHA M 3aKOHCKA pelllera MPYXKajy CONMUAAH HOPMAaTUBHU OKBHUD
3a OCTBapHBambe CAaMOCTAIHOCTH OpraHa ApxKaBHe ympase. Mehytum, kako
MMOCTOjU jacHA pa3iuKa u3mely nyxa 3akoHa M WmeroBe MprUMeHe, TAKO je U
CaMOCTA/THOCT OPraHa Ap)>XaBHe yIpaBe CBAaKOJHEBHO HA UCITUTY OTHOPHOCTH
Ha HeJIONYyIITeHe CIo/bHe yTUlaje. [IpaBue fa/ber HOpMATHBHOT pa3Boja
npezcTaBsbaio 6u ypeheme 3alITUTHUX MeEXaHU3aMa Y TOCeGHUM 3aKOHMMa
Koju 61 oHemoryhunu cmeHy pykoBogehux kaTeropuja gp>xaBHUX CTy)KOEHUKA
KOjU HUCY nogJieru HepopMaTHUM (HeZomyIITeHnM) yTuLajuma. Ha mpumep,
npomnucaty opiairhewe MUHUCTpPA Ja mpejaxe Bragu mocrabmberwe U
CMemUBakbe CaMO PyKOBOZWIAL[A OCHOBHHUX M MOCEOHUX YHYTpPALIBUX
OpPraHM3aLMOHKX jeIMHULIA, a/li He U oBnairheme ga nmocraspa (WK Jaje
CarJacHOCT HA TIOCTAB/bEHE) UM CMEbYje PYKOBOJUOLIE YIXKHUX YHY TPALIEHUX
OpPraHM3aLMOHUX je JUHULA.

Mnak, BOKHHUjUM 07 yHanpelhemwa HOpPMATHBHOT OKBHPA YMHH Ce HeroBa
aJeKBaTHA M JOC/IeHAa IpUMeHa y npakcu. MarpahuBamwe u KoHTHHYHpaHO
yHanpehuBamwe monuTUYKe KyAType, C jefHE CTpaHe, U HMHTErpPUTETA
JPXKaBHUX CTY>KOEHHUKA, C APyTe CTPaHe, Ofi CyLITUHCKE je BaKHOCTH He CaMO
3a peasiHy AUMEH3Hjy CaMOCTAIHOCTH OpraHa Ap)XaBHe yIpaBe, HETO U 3a
yuBpurhuBame BIalaBUHe [TpaBa U jayare MHCTUTYIIUja paBHe Apxase. Kazga
,400pHu MoMUM“ OyAy U ca jefHe U ca Apyre CTpaHe, MOTJIO OM ce OCHOBAHO
o4yeKrBaTH /ia he opranu gpxaBHe yrpaBe y myHOM (yCTaBHOM U 3aKOHCKOM)
CMUCTYy GUTH CAaMOCTAaTHH.
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The Principle of Autonomy of State Administration
Authorities in the Republic of Serbia

Summary

The principle of autonomy constitutes a legally regulated relationship
between administrative authorities and other state bodies or non-state entities.
It entails a relative organizational and functional autonomy of administrative
authorities, as well as the functional autonomy of authorized officials, objectively
determined by the law. Following a lexical-semantic analysis of the term and the
delineation of related concepts, the paper first presents a legal-theory framework
on the autonomy of administrative authorities, followed by an overview of the
legal-history framework and an analysis of the normative framework in the Repu-
blic of Serbia. The author concludes that constitutional and statutory provisions
provide a solid normative basis for the autonomy of administrative authorities,
yet there remains a need for its further enhancement. More importantly, there is
a constant need to improve political practice and legal tradition in the consistent
application of legal norms, that is, to develop a firmly established understanding
and general consensus regarding the inadmissibility of undue influence on the
work of administrative authorities.

Keywords: principle of autonomy, principle of separation of powers, prin-
ciple of accountability, principle of legality, administrative authorities, undue
influence.
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1. YBoj,

Kpamesuna Cp6a, XpBara u CiioBeHana Guia je gpykaBa ca IprUMepPOM
jenuHCTBa M Moryher QyHKLIMOHMCAha PA3TUYUTHX APYIUITBEHUX CTPYKTYpa.
MebhyTuMm, HUje JOBOKHO GUTH PA3MUYIUT KOJTHKO je HEOTXOJHO je JUHCTBO
cucrtema ¥ mweroBa ¢yHkiuja. [Ipema peunma anocrosna [lasna: ,/la He Gyze
pacIpe y Teny, HEro ja ce yiu jeJHaKo OpuHy 3a apyrora. M ako cTpaja jesan
YA, ca UM CTPafajy CBU Y[ H; aKO JIM Ce jeJaH YA C/IaBU, C UM Cce pagyjy
cBu yau“! Vigean ¢pyHKIMOHMCabA y /by6aBU U TIPUXBATAKY MMOjeTUHAYHUX
pas/MKa U eMIIaTHjCKOM MO p)XXKaBakkby U pa3dyMeBamwy JPyrUX — OCHOBHH je
eJleMeHT HJieje 0 BEpCKOM MHTETPUTETY IpBe Jyrociasyje.

Jlp>kaBy OAJIMKyje MCTHUIlalbe jaCcHe HAllMOHAa/ITHe M BepCKe ITpH-
MaJHOCTH M aNCOMyTHE MPHUMEHe IpaBa Ha ¢1000y BEPOMCIIOBECTH Kao U
Bepcke TonepaHuyje. CrucTeMaTrvyHa U GoraTta mpaBHa peryaaTuBa KojoM Cy
peryiucaHa Ap)XaBHO-BepcKa IMUTamlka, OJHOCHO 3aKOHU KOjH II0jeJMHAYHO
HopMmatuBHO ypelyjy npaBuu cratyc ogpehene Bepcke 3ajegHuie, ocHoBa
Cy AUCKypCa O BepCKUM HJeHTUTeTHMa Y IPBoj Jyrocaasuju. Y TOM epuogy
JbY[LM Cy TIO3BaHH [ja ce U3 UCTUHCKe yoeheHOCTH MpeicTaBe Kao mpuUmagHULA
ofpeheHe Bepcke feHOMUHALYje.

[Ipegmer Hamler MCTpaXMBama je MPAaBHO-WCTOPUjCKHU TMPUCTYT
pa3BHjeHOM CHCTeMY JAp)XaBHO-IPKBeHOr MpaBa. Llnmp ncrpakuBama je
Jla, ca CTAHOBUIIITA BEPCKOT MHTETPUTETA Y NPBOj JyrocaaBujH, yKaXke Ha
3ajelHUYKe eJleMeHTe Tafla YCBOjeHHX 3aKOHa O TPU3HATHUM BepOHCIIOBeCTHUMA
10 1930. rogvHe. Meja HaIMoHa THe KOHBePreHIHje TJIaH je ca KOHKPEeTHOM
MPUMEHOM U 6e3 TOKCUYHUX BEPCKUX UMIUIMKanuja. MelhyTum, koHuent
oapxxuBocTu KpameBune CXC Kao feMOKpaTCcKe MOJTUTUYKE 33jeJHULIe HUCY
yrposuse Bepcke, Beh n3pa)keHe HallMOHAJIHE MOZeJIe KOje Cy U3Pa3uTUM
WHTEH3UTETOM Ipepaciie y cykobe U cymnporcTaB/beHoCTH. [locieauna
pasapama, 3a TaJallke yCI0Be 3aBU/JHe BepCKe ToJlepaHIlyje U Koolepalyje,
jecTe mpeHariaueHa cay)6a HaloHa THOM HaeHTUTeTy. [lopes yjesHaueHUX
mpaBa, o6aBe3a 1 pa3BHUjeHe BepCKe TONepaHIvje, 3aje JHIYKA KOET3UCTeHIIH]ja
LIPKaBa M BEPCKUX 33jeJHULIA je IO/} yTUIIajeM TOKCUYHUX Heja HalJMOHAaTHUX
UAEHTUTETA MOTITYHO eITMMHUHHUCAHA.

2. Hpeja yjenumema 1 HacTaHaK 3ajeJHUYKeE Jp)KaBe

HNpeja yjenumema CJI0BEHCKHX HapoJa MPOK/JIAMOBAHA je y CPIICKOj
TIOJTUTUYKOj U UHTEJIEKTYa/THOj €/IUTH, U TO MHOTO Tpe modeTka [IpBor
cserckor para (Exmeunh, 1989: 624-625). Jyrocj0BeHCTBO je IOYETKOM 20.
BeKa Z0OMJIO0 Ha CHA3W 3aC/TyTOM jY)KHOCJIOBEHCKHWX MHTE/IEKTyanana u

1 1Kop. 12, 25-26.
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nonuTryapa. MctoBpeMeHo, f01a3u [0 NpeKanama ca TEPUTOPHUjaTHUM
TeXXWhaMa XPBAaTCKUX M CPIICKUX HALIMOHAJ/IMCTA, KOjHU Cy 3aMUILbaId
yjenumeme CBOjUX HapoJa y OKBUpY ,,Benuke XpBarcke* unu ,Bennke Cpbuje”
(Foster, 2016).

Wpeja yjenumema nocTaje UHTeH3UBHU]ja y epuony [IpBor cBeTckor
parTa, Kaja je 1914. roguHe KoanuiuoHa Bnaga Hukose [Tamnha kao remesHu
u jacuu patau 11ub Cpbuje mpormacuia ocmoboherse cBux Jyunx CroBeHa
oz, Xxab30ypiukoM Biaurhy v BUX0BO yjeaumeme ca Cpoujom (Foster, 2016).
W aeja ynurapuama nmouyrBa Ha CTaBOBMMa fia rpanuiia usmely Cp6a u XpBara
He I1I0CTOjU, OZHOCHO JIa je OCHOBA HallUje y 33je JHUYKOM je3HKY, a He pe/IUruju
(Dietrich-Beschnitt, 1980: 202). [IpBu HOCHIAL, Hgeje 3aje JHUYKE Jp)KaBe
je Bnaga KpameBune CpoOuje, Koja je, ycBajawem Hulke mexnapanuje Ha
moueTKy [IpBor cBeTckor para, 60p6y 3a He3aBucHOCT Cpbuje mu3jegHavYMIA
ca 60p60om 3a ocobahame u yjepumeme ceux Cp6a, XpBara u CioBenana (7.
neuemoap 1914): ,,...Bnaga KpabeBrHe cmMaTpa Kao CBOj HajrlaBHUjU U Y OBUM
CyLOOHOCHUM TPeHYLMMa jeJMHHU 33/aTaK Aa 06e30eau yCrelaH CBpIIeTaK
OBOT BOjeBama Koje je Yy TPeHYTHO KaJi je 3armoveTo MmoCTaio yjegHo 60poom
3a yjesumeme cBe Halle Heoco0oheHe 6pahe Cp6a, XpBara u Cnosenana...
(Petranovic, Zecevic, 1985: 22).

Jpyru HocuIal ujeje 3ajeSHUYKe APXKaBe je JyrocaoBeHCKU 0f6op,
OCHOBaH y anpuy 1915. rogute y [Tapusy (Hrvatska enciklopedija, 2013). Mamehy
HOCMJIALIA HJeje 3ajeJHUUKe Jp)KaBe II0CTojasie Cy 3HavajHe pasnuke. CajenHe
cTpaHe, Biazia je payyHasa Ha leHTpaIM30BaHy ¥ YHUTAPHY AP)KaBy Koja he
ITOCTAaTH TAPAHT YCIIOCTaB/bakha CONICTBEHE JOMUHAIIY]e, 10K JyroC/IOBEeHCKHU
01060p HHje pacroniarao BOjJHUM U TIOMUTHYKUM popmaiiujama, a U3HYTpa
je TToZe/beH Ha NMPUCTANTNIE U IPOTUBHHUKE LJeHTPa/TN30BaHe M YHUTAapHe
npxase. [IonpuHOC yjeIUbey eBUIeHTaH je 6. OKTOOpa 1918. roguHe, Kaja je
y 3arpe6y ocHoBano HapogHno Bujehe CroBenara, XpBara u Cp6a, ca jacHUM
[M/beM Ipey3uMatba BIACTH HAaKOH TO AycTpoyrapcka HecraHe (Lederer,
1963: 43). Ox6op ce 3anarao 3a yjesumeme Cpba, XpBara u CiroBeHana, ¢
THUM [Ja 0 OOJIMKY JpXXaBe OoJy4n YCTaBOTBOpPHA CKymuITHHa BehunHCcKkuM
racameM.

CyImITUHCKY KOMITPOMUC U3Mel)y HoCHTata u/eje 3ajeTHUYKE IPXKaBe
pesyntupao je Kpdckom pexnapaunumjom (hoposuh, 20110 731). Kpdcka
IeKjapaiuja je IpBU MOJTUTUYKA yroBOp M3Mely HOCuiama 3ajefHUYKE
uzeje, objaBbeH 20. jyna 1917. roguHe Ha Kpdy.> Y TekcTy mexnapauuje ce
npuMehyje fa cy ce MIOTIUCHULY, TIPefice JHUK cpricKe Braje Hukona [Tamuh

2 O cTaBOBMMa 13 OBOT AOKYMEHTA KaO 1 IPYI'M OKO/THOCTUMa TOKOM Kp(l)cr(e KOH(bepeHque

Buzetu y: Kazaumuposuh, 1990: 127-144. O moce6He Ba)XHOCTH 32 pasymeBame Kpdcke
mexmapauuje je Teker Ap Aute Tpym6uha, jefHOr off HheHUX MOTIHUCHUKA. Bugetu y:

Trumbi¢, 1917: 306-311.
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U TIpeficeJHUK JyrocmoBeHCKor og6opa Aute Tpym6uh, cnoxunu ma he
HAaKOH 3aBpueTKa [IpBor cBerckor para senoBe AycTpoyrapcke HacesbeHe
CrnoBenimma, Xpearuma u Cpbuma cjequuautu ca KpameBunom CpGujom
Yy 33jeJHUYKY Ap)XaBy. 3ajefJHUYKH IIUJ/b je Ja HOBOHACTaJa JpXKaBa CBUM
Hapo/¥Ma OCHMTYypa Hal[HOHATHY U BepcKy paBHompaBHocT (Sii¢, 1920: 98-99).

Kpaj IIpBor cBeTCcKOr paTa AOHEO je pafUKalHO U3MEeHheHY IOTUTUYKY
kapty EBpomne. Ca uctopujcke cieHe cy HecTaja BeJHKAa LIapCTBA IMOIYT
OcMmaHcKor 1 AycTpOyTapCKor, JOK je eBUIeHTHO CTBapakhe BUIlle He3aBUCHUX
HaLMoOHaMHUX gp)kaBa - [To/pcka, PuHcka, YexocmoBauka, Aycrpuja, Mahapcka
1 Kao HajcmoxkeHuja — KpameuHa Cpba, XpBara u CioBeHana (y HaCTaBKy
Kpasmesnna CXC). YcBojeHo je gpxkaBHO ypeherbe, v To Ha HAYuMH /ja Blajapcka
moh nmpunaza pereHTy AeKcaHZpy, 3aKOHOAABHA — TPpUBpeMeHOM J|p)KaBHOM
Behy, y uuju cactaB yna3e cBu wiaHoBu HapoaHor Beha, generatu HapogHuX
CKYIIUTHHA U IIeT YIaHOBA JyrocioBeHCKOr 0g60pa. [IocTUTHYT je 3aje sHUYKH
¥’k 1a je Brazga jesHa m 3ajesruuka. [Tocsie BekoBHe 60p6e v HAMOPa, CPIICKU
HapoOJ je cBevaHO 1. JeueMOpa 1918. roguHe 4O4YeKao CBOjy JaBHY JKeJby.3
Tor maryma je pereHT AJjieKCaHap MPOTIACHO CBeYaHO yjexumbee Cpoa,
Xpsara u Cy10BeHalla, UITo je, ca jelHe CTPaHe, 03HAYMJIO KOHAYHO yje JUbemhe
Ga/ZIKaHCKUX HApOJa, a ca apyre ocobahamwe ox TyhuHckux Biactu, (hoposuh,
2011: 730).

Ha mehynapoguom nnany, npegcraBunny Brnage Kpamesune Cpouje,
npeAcTaBHULHU JyrocioBeHcKor on6opa u HapogHor Beha y 3arpe6y, okynbenu
y YKeHeBH, jeJHOLYIIHO CY U CBEYAHO ITPEJICTAaBUIIH CBOje YjeAubembe y IPXKaBy
Cp6a, XpBata u CnoseHana. Ox 9. HoBeMOpa 1918. TOjKiHE, OBUM aKTOM HOBa
I p)KaBa ce T0jaBJbyje Kao jeiHa He/le/bUBa AP)XKaBHA IleJIMHA U YJIaH JpPyIITBa
cnoboguux Hapoaa (Jankovic, 1963: 259).

3. OgHOC gp>KaBe MpeMa I PKBaMa ¥ BEpCKHUM 3ajeJHUIIAMa:
MUPOBHHM YIroBOpH U BujgoBaaHcku ycras

Ha mupoBHoj koHbepeHuuju y [Tapusy, Koja je modesna y janyapy 1919.
roguHe, npeactaBHuL U KpaseBune CXC HalllIM Cy ce y TEIIKOM IOJIOXKA]y.
M nopep koneKTUBHOT NTpU3HaWka YMHOM Bepcajckor MUPOBHOT yroBopa of,
18. jyna 1919. rogvHe, U BbeHUM popMUpameM, yOp30 ce 1ojaBibyjy OpojHH
M3a30BH IIpeJi HOBOHACTAJIOM JP)KaBoM. JIpyrum peynma, MaKo je JpKaBa
HOBa, IPOGJIEMU KOjU CYy je OKYIHPAJH CYy CTapH, a TO Cy CyKoOHU, IPaHULE,
JIpBeHa omacHocT” uth. Kpamesnny CXC kapakrTepucana je yHyTpaulbha

3 3BaHWYHO caommTewe Hapognor Beha og 1. ferem6pa 1918. rogrHe y 20 YacoBa yBede,
Ha CBEYaHOCTH KOjy je OPraHU30Ba0 NMPeCcTOI0HAC/IeJHUK AJleKcaHap, BujaeTu y: Sisic,
1920: 283-284.
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xeTeporeHocT. JIp)xaBa o/ CKOpO 12 MHUJIMOHA CTAHOBHUKA,* KOjU Cy 3aIIpaBo
IyOGOKO CympoTCTaB/beHH. [lopes eneMeHTAapHHUX €THUYKHX M BEPCKHUX
pas/MKa, BayKHe Cy pas/iMKe Y ApPXXaBHUM CUCTeMUMa, eKOHOMCKO] U KY/ITYPHO]
Pa3BHjeHOCTH U Pa3TUYUTUM paBHUM pexxumuma (Lederer, 1963: 253-263).

Y KOHTEKCTy BEPCKUX IpaBa U NMHUTama je yropop usmelhy yapyxenux
rIaBHUX caBe3HWYKUX cuna U KpameBune Cp6a, XpBara u CioBeHala,
MOTIHCAH 10. cenreMOpa 1919. rogure y rpaay Cen YXepmen an Jley (Saint-
Germain-en-Laye) y ®paniyckoj.> CeH)XepMeHCKH yrOBOP MPUIAZAA0 je HU3Y
MHPOBHHUX CIIOpPa3yMa MOTIHcaHuX TOKOM [lapricke MupoBHe KoHdepeH1LIUje
071 1919. 10 1920. TOAVHE.

YroBop perysuille BaKHa NMUTama Mojese MopaxeHe AycTpoyTrapcke
TepUTOpHje, OJpullalbe TEPUTOPHja, paTHe pernapalyje y KojuMa HacTala
Ip)kaBa AycTpwuja perysiuiie paTHe ogitere v ip. Melyytum, ycren 6pojHux u
Pa3IMYUTHX BEPOHCIIOBEeCTH Ha TepuTopHju Kpa/beBuHe, pereHT AjeKcaHzap
je Beh 6. janyapa 1919. rogune nszgao [Tpoxknamariujy kojom je IlpaBociaBHOj
upkBu y Cp6uju u LpHoj ['opu norBpheHo ennmuHucame nosaauheHor
[0JI0XKAja U CTaTyca gp)KaBHE pesnruje, mpeTxonHo goropopeHo Kppckom
pexnapanujom (Tpounku, 1935: 13). Pedynrar CeH)xepMeHCKOr yroBopa
je TlpuBpeMeHHn 3aKOH O yroBopy u3aMmel)y caBe3HHMYKHX cHjIa U Ap)KaBe
Cp6a, XpBara u CroBeHana oz 10. Maja 1920. roguHe (HoBakosuh, 2015: 73).
[TpuBpemMeHM 3aKOH je THKOPIIOpPUPaH Y BugoBraHcKy ycTaB,® y ApyTry ofesbak
0o OcHoBHUM rpahaHckuM mpaBuMa U Ly)>XHOCTHUMA, IZe MPOIMKCyje ga ce
Ip)XaBa ob6aBesyje fja (heHW CTAHOBHUIIM MMajy MPaBoO HA C/T060HO, jaBHO U
MPUBATHO Bpliehe obpesa cBUX KOHPecHja, yrje ucnoBenamwe Hehe 6utu y
CYIPOTHOCTH Ca jaBHUM U MOPAJTHUM MOPETKOM.’

Beh y mpBoMm uaHy oBor 3akoHa HarjaileHa je o6aBe3a Ap)xaBe [a
ce oapesbe OBOT 3aKOHA OJ, APYTOT SO OCMOT Y/aHA MPH3HAjy KA0 OCHOBHHU
3aKOH, 6e3 BofaTHUX ypenbu v 3BaHndHuX paswmu (Yeras Kpamesune CXC og,
28. jyHa 1921. T, 1927: 6). Y IpPyrom 4IaHy 3aKOH IITUTH MOTIYHY CI0601y
cBux rpahana 6e3 063upa Ha MOPEKJIO, HAPOLHOCT, je3UK, pacy WX Bepy.
OBwuMm 4ymaHoM 3amtrhed je forum internum u forum externum wcrospaBatba

4 Ilpema momucy us 1921. rogune, Kpamesuna CXC 6pojaia je 11.984.919 CTaHOBHHKA.
Bugertn y: Perovi¢, 2015: 8.

5 IlpBo opuruHanHo uzsame CeH)xepMeHCKOT yroBopa je:  Traite de Saint-Germain 1919
(1919), Pages D’Historoire - 1914-1919, Paris Strasbourg: Librairie militaire Berger-Levrault.

6 Ycras Cp6a, Xpsara u CroBeHana oz 28. jyHa 1921. rog. (Bugosgancku ycras), CayxcGere
HosuHe Kpamwesune Cp6a, Xpeama u Crosenaya 6p. 142a. Y 0BOM HCTPaXKMBakby ay TOP KOPUCTH
TeTOo U3Jarhe OBOT YCTaBa LITAMIIAHO 1927. TOAWHE, U3/aTo of, M3naBauke KibM)KapHHULe
l'enje Kona, beorpag.

7 Y. 4 YcraBa Cp6a, XpBara u CnoBeHana of 28. jyHa 1921. roz., Ca. HoguHe Kpavegute
CXC 6p. 142a.
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Bepe, LITO 3HA4YHU Jja Ce CTAHOBHUIIMMA JP)KaBe rapaHTyje PaBo Ha CJI0004HO
BplIee, jaBHO MJIN NIPUBATHO HUCIIO/baBatbe Bepe, peTurvje uiu BepoBama
Koje je y cK/aZy ca jaBHUM U MopaiaHuM nopetrkom (Yeras Kpamesnne CXC
of 28. jyHa 1921. TOJ,., 1927, 6).

YsaH 7 aHa/NM3MPAHOT 3aKOHA HArJallaBa jegHaka rpabancka u
MOJIMTHUYKA MpaBa CBUX APXKaB/baHa, 6e3 063upa Ha pacy, je3uK UM Bepy.
Jour ce cTrYe fa pa3vKa y peIMryju, BepCKOM yBepelby UJIH BEpOHCIIOBECTH
He CMe JIa YTPOXKaBa Y)KHBame rpahjaHcKux v MOTMTHUUYKUX TPaBa, MPUjeM y
jaBHY C1y)X0y, 3Batbe, OYACT, BPLIEHE Pa3TMIUTHUX 3aHNMama U ci1. (Ycras
Kpamesune CXC of 28. jyHa 1921. rof,, 1927: 8).

Ynau 8 TIpuBpemMeHOr 3aKOHA HarIaniaBa cJ10004y MpUaJHUKA CPIICKO-
XPBATCKO-CIOBEHCKOT HapoJa fa ob6pa3yjy eTHHUUYKe, BEPCKE HJIH je3HYKe
MamwuHe. [apaHTyje ce mpaBoO Ha U3rpajiby, yIpaB/balbe U Haj3Upaibe
IOOGPOTBOPHUX, BEPCKUX W COLMja/THUX YCTAHOBA, IUKOJA HMJIM [PYyryX
BACIHTHUX 3aBO/Ia, Ca ITYHUM [IPABOM Jia Ce y ’bHMa CJI000JHO CITyKe CBOjUM
je3auKoM u c0604HO ucnoBenadjy cBojy Bepy (Ycra Kpamesune CXC oz 28.
jyHa 1921. rof., 1927: 8).

3a ypehemwe HOBe ApikaBe OuJa je 3aAy)keHa YCTAaBOTBOPHA HapOJHA
ckynmtrHa (KoHcTuryanTa), nsabpaHa 28. HoBeMOpa 1920. TOAMHE, €A jJaCHUM
LIM/beM casuBamwa pajsu goHouema YcraBa Kpamesune CXC. BupoBganckum
ycraBoM KpasseBuHa CXC je jequHCTBEHa JpyKaBa, ca TPU IJIeMeHa U je THOM
JPp)XaBHOM HJejoM, NMapjaMeHTapHa M yCTaBHa MOHapxHja ca IIHMPOKUM
o6acauM camoymnpasama (hoposuh, 2011: 736.)

YcraB KpameBune Cp6a, XpBara u CrioBeHana oz, 28. jyHa 1921. rofuHe
Beh y mpBum unmanoBuMa mpormucyje ocHoBHa rpahjarcka mpaBa u cmoboze,
Yy OKBHPY KOjHUX Ce pasMarpa NuTamwe ci1ob6oze BeporcnoBecty. Ha miaany
CaZip>KMHE YCTaBa, HajBa)KHHUja IIPOMEHA Y OZHOCY Ha A0 Taga Baxehu ycras
je HemocTojame Ap)xaBHe BepoucrnoBectH (Pakurtuh, 2017: 498).

Y 4nany 12 BuzoBgaHCKor ycTaBa ce y cejlaM CTaBOBA OBO IIUTAame
IeTasbHO pasdMarpa. Hajmpe ce y mpBoM cTaBy MicTH4e Ja je c10604a Bepe U
CaBeCTH 33jeMUYeHa YCTaBOM, Te la Cy yCBOjeHe BePOUCIIOBECTH paBHOIIPaBHe
npes 3aKOHOM M [ia ,MOTy CBOj BepO3aKoH jaBHO ucroBejsatu“ (Ycras
Kpamesune CXC of 28. jyHa 1921. roj,., 1927: 11).

Behy npyrom craBy ce y KOHTEKCTY Y)KHBatha rpah)aHCKUX U MOTUTHIKHUX
npaBa 3abpamyje ocimobahame of gy>XHOCTH M 06aBe3a y3 Mo3vWBarbe Ha
npomuce ogpehene Bepe (Ycra KpasseBune CXC og 28. jyHa 1921. 0oz, 1927:
12). To 3Ha4M Ja ce HUKO He MOXKe 0CI000AUTH CBOjuxX rpahaHckux 1 BojHUX
LY)>XHOCTU U 06aBe3a 300T BepCKe ONpese/beHOCTH UM BepCKe MpaKce Koja
MOJ)Ke OGUTH Y CYIIPOTCTaB/LEHOCTH Ca TIPeJMeTHUM oOaBe3ama.

YcraBjenoce6HO CTPOr MpeMa MakbUM M HOBUM BEPCKHUM OpraHM3aLfjaMa.
Y Tpehem cTaBy Haramasa ja ce ycBajajy caMo OHe Bepe Koje Cy y ,Ma KOM

124



A. Bacumesuh | cTp. 119-138

neny KpameBune Beh go6ue 3akoHcko npusHamwe” (Yeras Kpapesune CXC
07 28. jyHa 1921. TOA,., 1927: 11-12). YCBOjeHe WJIH IPU3HATe Bepe IMpeMa YCTaBy
MMajy afcoyTHa MPaBa Zja CaMoCTaHO ypeljyjy cBoje YHYTpallkhe 1 BepCKe
MOCJIOBE U YIIPaBJbajy CBOjoM PpOHLOBHUMA, 0L00pPUMA, IeraTuma.

YcTaB npomnucyje ja HUKO HUje Jy)XXaH Ja CBOje BePCKO oIpejesbeme
jaBHO mcnosezna.? To 3HauM a ce y KOHTEKCTY y4eCTBOBama y HaCTAaHKY
3aKOHCKHX aKaTa Be3aHMX 32 BEPCKa MUTama, Kao 1 00peyiMa v CBEYaHOCTHMA,
JP)KaBHUM IIPAa3HULIMMA, Y JP)KaBU HUKO He o0aBe3yje /1a jaBHO y4eCTByje U
HCII0JbaBa CBOje MJIY HEKO PYTO BEPCKO yBepeme.

Y KOHTEKCTY YCBOjeHHX U NPU3HATHUX Bepa, YCTaB IIPOIHCYje IMPpaBo
Ha OJp)KaBame Be3e ca ’BUXOBUM BPXOBHUM BEPCKHM IIOIJIaBapyMa KOjU Cy
u3BaH rpanuna KpamesuHe, nosHaruje kao Kauuen nmaparpad (Pakuruh,
2017: 498). YcTaB faje c71060/y JyXOBHUM ITPOITKMCHUMA U [y XOBHOM YCTPOjCTBY
BEePCKHUX 33ajeJHUIIA la O pXKaBajy OJHOCe ca IOrIaBapyUMa Ha HAYMH Ha KOjU
nx obaBe3yje ayTOHOMHO TIPaBO TUX 3ajeJHUIIA.

3aTuM ce y HapeHOM CTaBy npomnucyje $puHaHCcHjcka momoh ycBojeHUM
Y IPU3HATHM BEpOMCIIOBECTHMA, Y C/Iy4ajy TPOLIKOBA Be3aHMX 3a HaCTaHaK
IpaBHe peryiaTuBe Koja he 611ke opeauTH M ypeAUTH Haj3HaYajHHja BepCKa
nuTama. Pacmozesia HOBIIA je paBHOTIPaBHAa U Cpa3MepHa GPOjy BepHHUKA U
HMCTHHCKH JOKa3aHUX NOTpeba IIPKaBa U BePCKUX 3ajeJHUIA.

[Tocnepmu cTaB OBOr 4YjJaHA OJHOCHU Ce HAa MOJUTHYKY AVMMEH3HjY
pesuryje, rjae ce CTporo 3abpamyje a BepCKH IPeICTaBHUIY YIIOTpeb/baBajy
CBOjy IyXOBHY BJIaCT KOja UM je MMOBEpeHa y MoauTHu4YKe cBpxe. 3abpaHa ce
CTPOTO OJHOCH Ha ynoTpeOy BepCKHUX 0OjeKaTa, HaTIHca BepCKOT KapaKTepa
WY BpILEhAa CBOje macTupcke mricuje u genaruoctH (Yeras Kpamesunne CXC
of, 28. jyHa 1921. roj,, 1927: 12). Ha ocHOBY 0BOr cTaBa, CTHYe ce yTHCAK Ja je
jacaH LMJ/b yCTABOIIMCLA CceNlapalifja BEPCKHUX Of, MOTUTHYKHUX aKTUBHOCTH.

4. Cpricka mpaBoOcC/IaBHA IPKBA: BaCIMOCTaB/bamhe
ITarpujapmuje u 3axkoH o CPpricKoOj NpPaBOCIaBHOj I PKBU

[Tonoxaj Cpricke mpaBociaBHe 1pkse (y HactaBky CIIL]) y KpabeBruu
CXC 6uo0 je y cKasy ca MHCTUTYLHMOHATHUM TIPeAYyC/IOBUMA O/IBOjEHOCTH
LIDKBe OJ, Ap)XaBe U CYLITUHCKe ayToHoMmHje. MehyTum, ayroHomuja u
0JBOjeHOCT, IpeMa MHLbely Pakutuha, y npakcu HucCy 3akxuBenn 360r
BHCOKOT MHTEH3UTeTa HalJMOHATHUX KOH(IMKATa Y HOBOHACTAJIOj IPYKABH, 0
Mepe Jia je IleHTpaJiHa B/IaCT y 06aBe3H Jja CBe MHCTUTYTe OrpaHuYaBa, 6yayhu

8 Y. 12, cT. 4 YcraBa KpaseBune Cp6a, XpBaTa u CnoBeHaua of 28. jyHa 1921. roz., Ca.
HosuHe Kpamwesune CXC 6p. 142a.

9 Y12, ct. 6 YcraBa KpasseBune Cp6a, Xpeata u CioBeHara of, 28. jyHa 1921. rog,., Ca.
HosuHe Kpamesune CXC 6p. 142a.
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Ja Ccy M JeMOKpaTcKe ¢1060/€e U BepCKa ayTOHOMUja U3y3eTHO MOTOAHU 3a
3710ynoTpeby o CTpaHe YMHHUJIALIA YHjHU je LiMJb aTllCOTYTHA Je3WuHTerpanuja
oJHOCHe monuTu4Ke 3ajeguuie (Pakuruh, 2017: 499).

Y6p30 HaKOH Mporaliema gpXXKaBe, CTBOPEHU Cy YCJIOBH [ja ce mpe
JIloHoLIewa BUoBaaHCKOT ycTaBa Ha KAHOHCKM HAaYMH ypeau nonoxaj CITL.
Crparteruja o yjeHibely U OGHOBH HaJjla3| ce y ey pereHTa AjIeKcaHzpa, a
roZpasyMeBaJia je MHHILMjaTUBY KpajbeBCKe Baje [a IOKpeHe IperosBope ca
CBeTuM apxujepejcKUM CUHOZOM Bace/beHCKe maTpujapuiyje, Koju cy 18. MapTa
1920. TOJMHe yCIIeIIHO OKOHYaHU. [locTUrHYTH criopasyMm JompuHeo je fa
CuHog BacespeHcKe maTpHjaplluje foHece OATYKY O IPU3Halby ayToKedaiHe
yjenumene CpIricke NpaBocCiaBHE LpKBe, y3 MOryhHOCT y)XuBama CBHUX
npaBa ayrokedanHocTr u camoctannoctu (Pamunh Muxajnosuh, 2016: 254).
YBaxuBuIn oAyKy Bace/beHcke nmarpujapiunje, AnekcaHaap je YKasoM Of,
17. jyHa 1920. TOLUMHE MPOIJIacHo yjeAuiberbe CBUX MPAaBOCAaBHUX 00/1acTH y
Kpamesuuu CXC y jenny ayrokedanuy - yjeguteny CpricKy mpaBociaBHY
upkBy (Pamrmh Muxajnosuh. 2016: 251-256). Apxuenuckon 6eorpascKu 1
mutponoaut Cpouje JumuTpuje je Ha cBe4aHoj ce gau M CBETOT apXUjepejcKor
cabopa, 30. aBrycra / 12. centembpa 1920. rogute y Cpemckum Kapnosuuma,
IIPOTJIaCHO yjelHibele IIPKBe U BacliocTaBspambe CpricKe MmaTpHjaplluje
yKuHYyTe 1766. rogune (HYauposuh, 2020: 214).

HoBa gpyuTBeHa cTBapHOCT, IPOTECTH HAPO/A HECTIPEMHOT Ja U3TyOU
KpPO3 UCTOPH]jY cTedeH ayTopuTeT [IpaBociaBHe pKBe MPOU3BE/IHU CY 0301 /bHE
JuieMe U )XeCTOKe IoJIeMHUKe CTpy4HakKa Y Be3U ca yCTaBHOM IO3UIIUjOM
LlpkBe 1 ILeHMM HOBUM OZHOCOM ca JAp>kaBoM. [loHOBO f0 n3pakaja fonasu
3aMHTEPEeCOBAHOCT NPECTOIOHACIEITHUKA, KOjH je Y BeTUKOj MepH CJIeHo
IIpUMep HEONMXOJHOCTH peryjHcama MPaBHOT I0JIOKaja U YHYTpallibe
opranusauuje [IpaBociaBHe I[pKBe, IOK ce [0 pe3yJiTaTa fA0/1a3! 1929. TOAHHe,
KaJia je BeroBOM WHHUIIWjaTUBOM HM3r1acaH 3akoH o CPIICKOj MpaBOCIaBHO]
L PKBH.'°

3akoHoM ce ypeljyjy HajBa)xHUja MU Taka U3 06/1ACTH APXKAaBHO-LPKBEHOT
mpaBa. HajBakHuja omiyka Be3yje ce 3a HacTojame Jp)KaBe Jla CIIpOBejie
TeOpHjy Ap)KaBHOT cyBepeHUTeTa Hag [IpaBocsaBHOM LIPKBOM, Ha HAaYUH
Jla HU30M MPaKTUYHHUX I0Te3a KOHTPOJIHILIe MOCTyIaK U peanusyje cBoje
CcTpaTerujcke MHTepece nmpemMa LIpkBy, fa ce Ha MPUKJIaZaH HAYWH 33 PXKHU
KOHTPOJIa, a y UCTO BpeMe eJIMMUHHIIEe YCTaBOM HeJJ03BO/beH MOJeJl p)KaBHe
upkBe (CnujerrueBuh, 1991: 619). 3akoH 0 CpIICKOj MPABOCIABHOj LIPKBHU
moTBphyje craryc ayrokedanuoctu CIIL ca mocrojancTBom [larpujapiruje
(4. 1). 3aTUM ce y HaCTaBKy 4iIaHa UCTHUYE MPABO Ha CI000Y HEHOT jaBHOT
HCIIOBe/Iatha KPO3 BpLIEHEe IIPOMUCAHUX OOTOCTyXKerba.

10 3axoH o Cprickoj mpaBocaaBHOj I pKBU, Cayxcbere HosuHe Kpamesure Jyeocnasuje 6p.
2697109/1929.

126



A. Bacumesuh | cTp. 119-138

3axoH CIIL] rapanTyje mpaBo Ha yIIpaB/bae U pacIioarame COICTBEHOM
MMOBHHOM, GOHZOBUMA U JIETATHMA, y CKJIaly Ca ay TOHOMHHUM IPaBOM (Y1
2). Cpricka mpaBoC/IaBHA [[PKBA OBUM 3aKOHOM OCHTYPaBa CTATYC IIPABHOT
nuna (an. 3). [TorepheHa je U LPKBEHO-AUCLUIIIMHCKA, LIPKBEHO-CY/CKA U
eIHMCKOIICKA BJIACT (YI. 4), KAO M MOCTYTaK n360pa narpujapxa, ierose o6aBese
MpeMa AP>KaBU U HAYMH MPOIJIallieha HOBOT MaTpHjapxa MoCeGHUM YKa3oM
Koju moTBphyje kpasb (4. 7 u 8). 3aKOH perynuiie NUTakbe PKBEHUX PUPe3a
u nopesa (07 10. 4J1aHa), a Of jaBHUX Aa)X6MHa ocso6oheHn cy Bepcku 06jeKTH
HaMemeHHU CIYXOU 6O0XKjoj, XpaMOBH, LIPKBEHO-TIPOCBETHE, TOOPOTBOPHE
yCTaHOBe, 3aBOJU 3a LIPKBeHe NOTpebe, apXxHjepejcKu, MAaHACTUPCKHU U
MMapOXMjCKH JOMOBH, IIPAaBOCJIABHU KYJITYPHO-UCTOPHjCKU CIIOMEHULIY U
JIBOPHILTA CBUX MOGPOjaHuX ycTaHoBa (4. 14). BakaH je meo 3akoHa Koju ce
OJHOCH Ha CHCTEM BepCKOr 06pa30Bama y Ap>KaBHUM U MPHBATHUM IIKO/IAMa.
3aKOH roBOpH 0 HaJJIeXXHOCTUMa MUHHCTAapCTBa MPOCBeTe Y MPONUCHBAKY
HACTaBHUX [JIAHOBA U Mporpama o npeiory CBeror apxujepejckor cabopa,
U 1360py KBaTMPUKOBAHUX BEPOyUHUTEhA Of, CTPAHE MUHUCTPA MPOCBETe
y3 omoOpeme Hajjie)XHe [pKBeHe BacTH. [IponycaHo je ga mocraB/bame U
MpeMellTambe BepOyunTe/ba CIIPOBOAH U 000paBa HaAJIEXKHU apxujepej (Y.
17). I360p npodecopa Ha 60roc/10BCKUM PpaKyITETHMA BPIIHU C€ MO 3aKOHY O
YHHUBEP3UTETY," y3 IPETXOAHO yTBphHBame MOZ0GHOCTH KaHW1ATA OLLEHOM
Caeror apxujepejckor cunoga (4. 18). [Ipyxame gyxoBHe moMmohu y Ap)KaBHUM
ycTaHoBaMa, 60THHMIIAMA, Ka3HEHUM U CIMYHHUM 3aBoauMa oMmoryheno je
Ha HaYMH /Ia CBELITEeHWKE MMOCTaB/ha U Ha MPEeJIOT apxujepeja pacmopelyje
Ha/JIeXHU MUHHUCTAP (411. 20).

Y npenasHyM U 3aBpPIIHUM HapeabaMa TeMa cy pUHaAHCHje U ernapxuje y
WHOCTpPaHCTBY. Hajipe ce perymuire craTyc pKBeHUX YCTAHOBA, HaZIeITaBa
Y JIMLA KOja ca Jp)KaBHOT Ipesa3e Ha Oyyer Cpricke mpaBociaBHe IpKBe (YL
21, 22 1 23).

Crnienmpuunoct 3akona o CpIICKOj MPaBOCIaBHOj IPKBH je [ja He TIOCTOjU
MIOMHIbahe JPXKaBHO-IPKBEHOT MOJejIa, IITO je CAy4Yadj ca MPeTXOLHUM
3aKOHOM O LIPKBEHUM BJjlacTUMa VcToyHo-npaBociaBHe IpKkBe.”? YraHoM
24 TIPOMHCYje ce HAUMH JoHouemwa Ycrasa CIIL. 3akon nmponucyje ga Ycras
CIIL mornocu CBeTH apxujepejcku cabop U Mpe/iake ra MUHUCTPY TIpaBje,
KOjH ra ocJIe ycBajama npociehyje kpaspy pagu o3akomema (Novakovié, 2012:
943). K/by4Ha mpeiHOCT 0BOT KOpaka je mto opranusauwuja CI1L] mogpasymesa
YcTaB [OHET UCK/bYUHBO Of cTpaHe CBeTOr apxujepejckor cabopa, ca jacHUM

11 3axoH o yHuBepsutety Kpamesune Cp6uje, Cpncke Hosune Kpamesune Cpbuje, 6p.
46/1905. Op 28. jyHa 1930. TOJMHe, Ha CHA3M je IPBHU 3aKOH O YHHBEP3UTETHMA KOjH je
nouet y KpasseBunu CXC; 3akoH o yHuBep3utetuma, Cayxcbere Hogure KJ, 6p.149-LV/1930.
12 3aKOH O LPKBEHUM BJAaCTHMa MCTOYHO-NpaBocaaBHe LpkBe y KpameBunu Cpouju,
Hapoona ckynwmuna KC 6p. 36242/1890, 4. 1.
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LIMJbeM peryaucama opranusanuje u ycrpojcrsa CIIL, nok je 3akoH octao
Kao TOMOhHM MHCTPYMEHT U HaYUH OCTBapHBama capagmwe usMmelhy apxase
Y 1pKBe 0e3 yIUIMTamka y KpylLiMjaHa OPraHU3alMOHA LIPKBEeHA MUTAamba.
MebyTum, ynan 26 nponucyje ga npegsuhena opranusanuja CIIL (koja
ykbydyje 3akon o CIIL u Ycras CIIL), ,uMa ce U3BeCTH Hajhabe y POKY
ol ABe TOAMHe, pauyyHajyhu oz JaHa cTynama Ha CHary MCTor 3aKoHa“B
OG6HoBa u ycrocTaB/bame [laTpujapiumje ca jemsHe crpane, u 3akos o CITL ca
Ipyre, KJbydHe cy okoiaHocTH yce[ kojux CIIL nonocu npsu Ycrtas Cpricke
MpaBoC/IaBHE LPKBe 07 16. HoBeMOpa 1931. roauHe* ([lomuh, 2020: 142-167).

5. 3aKOHH O MPU3HATUM I[PKBaMa U BePCKUM
3ajegHunama (3aje JHUYKYU € I€MEHTH)

BupoBnaHCKUM yCTaBOM Ha CHAary CTyIia MoJieJl KoollepaTUBHe OfiBoje-
HOCTH u3Mel)y Ap)KaBe U BepCKUX OpraHM3allyja, KOjU ce, IpeMa MULIbeY
HoBakosuha, He cripoBogu gocnenno (Novakovic, 2012: 942). Bepcke 3ajegnurie
mo0ujajy cTaTycC jaBHUX YCTAaHOBA €A CIEIWjaTHUM TOIOXKAjeM Y APXKaBU U
noceGHUM IpUBHJIETHjaMa, Koje NMajy oBjairhema Ja y MMe Jp)kaBe Bplle
onpeheHejaBHO-TpaBHe MOC/I0Be: Boh)ewe Kibura poh)eHHX, BEeHYAaHUX U YMPJIHX,
cyheme LpKBeHO-CYACKHUX CIOpoBa U 1. (Stefanovic, 1953:100). Kiby4yHa Tauka
Yy Pa3Bojy HOpMHPamwa MPAaBHOT CTAaTyca U OpraHM3aliyje IpKaBa U BEPCKUX
3ajeHMIIA je ITOZeJIa Ha yCce0jeHe U npu3Hame BepCKe 3ajeiHULIe, TTOfe1a Koja
je mponucaHa BugoBmaHCKUM ycTaBoM, a KoOjy je npeyseo u OKTpouncaHu
ycTaB og 21. centeMOpa 1931. roguHe.> YCBOjeHe BepCKe 3ajeIHUIIe Cy CBe
BepCKe OpraHM3aliyje Koje Cy IPeTX0AHO 3aKOHCKH IIPU3HATe Y GMJIO KOM ey
HOBe [p)KaBe, JIOK je CTaTyC NPHU3HATHUX NTOApa3yMeBao HaKHAJHO 3aKOHCKO
npusHame of apkaBHor opraHa (Novakovi¢, 2012: 942). CraTyc npusHaTux
BepCKMX OpraHusalivja y npBoj Jyrocnasujy, nopen Cpricke mpaBocaBHe
upkBe, 06e36eheH je JeBpejckoj u McmaMcKoj 3ajeAHAIIN, KA0O U €BaHTE TUYKO-
xpuirhanckuM npkBama u PepopmoBanoj xpumhanckoj upksy, ciegehum
3aKOHMMa: 3aKoH 0 CPIICKOj MpaBOC/IaBHOj IPKBHU (8. HOBeMbGap 1929), 3aKoH
0 BepCKoj 3ajesuuiu JeBpeja y KpasbeBunu Jyrocnasuju (24. fenembéap 1929),
3akon o Mcamckoj Bepckoj 3ajeguunu KpabeBune Jyrociaswuje (17. peGpyap

13 3axoH o CpricKoj npaBociaBHOj LpkBu, Cayxncbere Hosute KpawesuHe Jyeocnasuje 6p.
269-109/1929, 4. 26.

14 3axoH u YcraB Cpricke mpaBoc/aBHe LpKBe BUAeTH y: CBETH apXujepejcKu CUHO[,
CIIL, (1931), ,3axon u Ycras Cprcke npaBocnasHe upkse, Huur: llramnapuja ,CB. uap
KoncranTuH"

15 Ycras KpameBuHe Jyrocnasuje, CayscbeHe HosuHe Kpamesune Jyeocaasuje 6p. 207/ XIII.
O cnmyHOCTHMA U pa3iarkama namely Bugosganckor u OKTpoMcaHOr ycTaBa BUETH:
JeTuh, 1988: 107-126.
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1930), 3aKOH O eBaHTeINYKO-XpULUThaHCKUM [pKBama U o0 PedpopmoBaHOj
xpuurhanckoj upksu y KpabeBunu JyrociaBuju (16. anpui 1930).

[IpuMmemeHu Moge 1 y A p)XaBHO-LIPKBEHUM OJHOCHMA U N0jeiUHAYHUM
3aKOHHMMa KOjUMa Ce pery/iuile IIPaBHU I10JI0XK3j YCBOjeHUX U IIPU3HATHUX
IpKaBa u Bepckux 3ajepuuiia y Kpamesunu CXC popmynucaH je Ha HaYUH
Ja LW/b HUje IOCTaB/bakhe IIPKaBa U BePCKHUX 3ajeJHULIA NOJ, MOJTUTHUKY
KOHTpoIy, Beh /1a ce cTBOpH ypaBHOTEXEH MeXaHU3aM L|pKBEHE U BepCKe
ayTOHOMMje ca ayTOPUTETOM KOjU LIPKBe U BepCKe 3ajeJHHIle Y)XUBAjy Y
JPYLITBY, KaoO U Ca IbUXOBOM YJIOTOM y OCTBapHBamby APYIITBEHUX U JPXKaBHUX
jaBuux uHTepeca (Pakurtuh, 2017: 501).

5.1. 3akoH o eepckoj 3ajednuuyu Jespeja y Kpawesunu Jyzocnasuju

3axoH je my6aukoBaH y Ciyx6ennm HoBuHaMa KpasseBuHe Jyrociasuje
o 24. genemM6pa 1929. roguHe.® 3axkoH ypehyje nmpaBHu nonoxaj jeBpejcke
3ajeguaute y KpasseBuHY JyrociaBuju 1 0JHOC pKaBe MpeMa OBOj 33je JTHUIH.
O Ba)XHOCTH OBOT MPABHOT aKTa CBeJ0YH TPeHYTHO Baykehu 3akoH o pkBama
Y BepPCKUM 3ajegHnnama y Peny6nuu Cp6uju, Koju JeBpejcKoj 3aje JHULN
IMPH3HAje CTAaTyC TPaAULMOHA/THEe BepPCKe 3ajelHULIe U KOHTUHYHUTET Ca
MMPAaBHUM Cy0jeKTUBUTETOM CTEYeHHUM Ha OCHOBY OBOT 3aKOHA."7

3aKOHOM ce ZeTasbHO ypeljyje mpaBHHU MO/I0XKA]j jeBpejcKe 3ajesHULIEe
Y HajBa)KHUja MHUTamka M3 00JIACTHU AP)KAaBHO-LPKBEHOr MpaBa. ¥ NPBUM
4yaHoBUMa noTBphyje ce c1060xa BEPOUCIIOBECTH JeBpejuMa KOjU XUBE Y
Jyrocnasuju.[lorBphenjeayTopurer nayroHOMHja, HAUUH CTULAHha TOKPETHHUX
Y HeMOKpeTHUX J06apa, mpaBa U Jy)XHOCTH yHyTpaluer ypehemwa — CaBesa
OZHOCHO YZAPY)Kera jeBpejCKHUX MCIOBEJHUX OMUITHHA (Y. 2 U 3). JeBpejcke
BEPOHCIIOBEHE ONIITHHE M IUXOBHU CaBe3W CaMOCTAJIHO BpIlle KOHTPOTY
CBOjUX IIPHUXO0Ja M PacXofia Ha OCHOBY COIICTBEHUX ayTOHOMHUX HOPMH, JOK
CBaKa BEPOMCIIOBEHA OMIITHHA UMa CBOje Mo pyyje U MpUMajHUKe KOju Ha
TOM TIOAPYYjy XuBe (4. 4 ¥ 5). Y1aHoBUMa 6, 7 1 8 moTBphyjy ce ayToHOMHE
HOpMe JeBpejcKe 3ajeJHHUIIe O HAUMHY YHYTpallibe OpraHu3aliyje U yCTpojcTBY
33jeHHUILIE, KAO M HAUMHY OJJIy4HBatba Y 33je JHULM U TPHUOAB/bAbY IPUXOJA,
Kao U MOTBpJA YTBpheHHX MpaBujia Koja Bayke 3a BEPOUCIIOBEHE OIMIITHHE.
Jpyru neo 3akoHa OZHOCH ce Ha MMOBHMHCKO-TIpaBHa nuTama. Of 4iaHa 9
MPOMHKCAH je HAYWH CTHLAha MaTepUjaTHUX CPEICTABA, Off KOjUX je moceGHO

16  3aKoH 0 BepcKoj 3ajesHULM JeBpeja y KpameBunu Jyrociaasuju, Cayscbeqe HosuHe
Kpanesune Jyeocnasuje 6p. 301-X1.
OpurrHaIHu TeKCT 0 06jaB/buBaby 3akoHa u3 Cnyx6eHnx HoBuHa KpasbeBuHe Jyrociasuje

BUzeTH y: https://www.jevrejskadigitalnabiblioteka.rs/bitstream/handle/123456789/1743/

ZakonOVerskojZajedniciJevrejaOCR.pdf?sequence=1&isAllowed=y ([Tpuctym: 21. 9. 2025).

17 Bupgertu y: 3aKoH 0 LJpKBaMa U BepCKUM 3ajeguuuama, CaymcbeHu enactuk PC 36/06,
YJIaH 14.
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crienpUYHO MpYXKatbe Jp)KaBHe noMohu caBesanMa u ygpyxewmuma. Bepcku
o6jexTH cy ocsio6ohenu niahama jaBHux faxbuHa, JOK Cy BpXoBHa pabUHCKa
HagemTBa ocio6ohena muahawa nowraprHe (Y. 10 U 11). JeBpejCKU BEPHUIU
ce o6aBe3yjy Ha mahame CBUX BpCTa MPUHOCA U AZAKOWHA Y Ap>KaBH (YII. 12).
YsaHoBMMa 071 13-20 AepUHUILIE Ce OPraHU3ALMOHA U jepapXHjcKa CTPYKTypa
jeBpejcKe 3ajeHULE: BDXOBHU PAaOUH U HETOBO CeJUILTE, HheroBe AY>KHOCTH
u $yHKIIMje, HAaYMH U360pa HOBOT BPXOBHOT pabwHa, PpyHKIMOHHCAHE
PaGUHCKUX CHHO/A, TPaBa ¥ 00aBe3e pabMHA U OCTATUX BEPCKUX CITY)XOEHHUKA,
JOUCLIUIUTMHCKe KPUBHLE U IIOCTYIILM U JpyTa BaYKHA MUTakka. 3aTHM Ce YIaHOM
21 fieTaj/bHO ypelyje momuTHKa Mpy)Kamka BepcKke 00pas3oBHE [Je/IaTHOCTU Y
jaBHMM LIKOJIAaMa, TIOCTaB/balbe BEPOYUHTE/bA Off CTPAHE MUHHUCTPA IIPOCBETe
U3 pefa NpeAoKeHUX KaHaugara of crpaHe CaBesa jeBpejCcKUX OMIITHUHA,
oapehuBame HaCTaBHUX MJIAHOBA M TPOTr'PaMa IPOIHCYje HafIe)XHU MUHHUCTAP
y3 caBeToBabe U npepnore Casesa u CHOJA. 3aKOH jollI MOTBphyje Ap>KaBHU
cy)XOeHHM je3UK Kao CIY)XOeHH je3NK BepOMCIIOBEIHHUX OMIITHHA (WI. 23),
Ka0 ¥ BepCKe jeBpejCcKe MPAa3HUKe Kafa APXKaBHU U OMIITHHCKH CTY)KOeHU LN
MMajy npaBo Ha ogMop (4. 25). Y mOC/IeilbUM YIaHOBUMA 3aKOHa, jeBpejcKe
BepOMCIIOBeJHe OMUITHHE ce 06aBe3yjy Aa y POKYy O, TP Mecela Of, CTyama
Ha CHary oBOT 3aKOHa /IOHeCy HOBA NpaBHJIa, Koja he ca jenHe cTpaHe 6UTH
carjiacHa CONCTBEHOM ayTOHOMHOM IIPaBy, a ca Jpyre CTpaHe OBOM 3aKOHY,
OJJHOCHO CBETOBHOM MpaBy (4. 27).

5.2. 3axon o Hcaamckoj eepckoj 3ajedHuyu
Kpamweeuhne Jyzocnasuje

3axkoH o Mcimamckoj Bepckoj 3ajesHunu KpameBuHe Jyrociaasuje
o6jaBpeH je y Cnyx6enuMm HoBuHaMa KpasmeBuHe of 7. pebpyapa 1930.
roguHe.'® BayxHocT oBor 3akoHa motBpheHa je manac, oxpen6om 3akoHa O
LIPKBaMa ¥ BEPCKUM 3ajeJHUIIaMa KOjU NMPU3Haje KOHTUHYUTET ca TPaBHUM
Cy0jeKTUBUTETOM CTEYEHUM Ha OCHOBY 3aKOHa 0 M c1aMcKoj BepcKoj 3aje AHUIIN
Kpamesune Jyrocnasuje.”

OBUM 3aKOHOM Ce TOCTaB/bajy OCHOBE IMPABHOT CYOjeKTHBUTETA
MCJ/IaMCKOj 33jeJHULIM Ha TepuTOopHju KpasbeBrHe, a 3aKOH, Kao M OCTAIN U3 TOT
HIepro/ia, MpeACTaB/ba A ParolieH U3BOP y 06/1aCTH [p)KaBHO-LPKBEHOT IIPaBa.
Beh ce y npBom 4uaHy rapaHTyje 106042 BEpOUCIIOBECTH MyCIMMaHUMa KOjH
ynHe Vc/1aMcKy 33je JHULLY IIOJ, peUC—YyJI-YIeMOM KaO BPXOBHUM CTapeIlHOM.

18 3axoHn o Mciamckoj Bepckoj 3ajeguuny KpaseBuHe Jyrociaasuje, Cayxcbere HosuHe
Kpanmesune Jyeocnasuje 99-X.

[ItamnaHo U3game 3aKOHA jJaBHOCTH je JOCTYIIHO je Y e TeKTPOHCKO]j popmu: https://www.
uzzpro.gov.rs/doc/biblioteka/digitalna-biblioteka/Zakonodavstvo%200%20islamskoj%2.0
verskoj%z2ozajednici%20Kraljevine%2oJugoslavije.pdf (mpuctym: 23. 9. 2025).

19 Y. 15 3aKOoHa O pKBaMa U BepCKUM 3ajegHunama, Caymcbenu enacHuk PC 36/06.
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Y HacTaBKy Cy TaKCcaTMBHO MOOpojaHU opraHu MciaMcke Bepcke 3ajesHuLe
(. 2). TTocTymak us6opa peuc-yj-yaeMe U HeroBo MoCTaB/bebe MPOIMUCAHO
je wianoBuma 3 u 4. Cnegehu ynanosu nmorsphyjy ayronomujy Mcnamcke
BepCKe 33jeHuILle, TOTBPhYjy joj CTATyC MPAaBHOT THIIA U MOrYhHOCT cTHIIatha
Y yIpaB/batba MIOKPETHOM U HEITOKPETHOM UMOBHUHOM (471. 5 ¥ 6). 3aTHUM Ce
y HapeJHHUM 4YJIaHOBUMA IPOMHCYje ogHoc usMehy mcaamckux nmornasapa
U Ap)KaBe, HAYMH pellaBatba MMOBUHCKO-IIPAaBHUX HMHTEPECA, MpPYXKambe
agMUHHUCTpaTHBHEe nomohu 33jesHunM, ocnobahame McIaMCKUX BEPCKUX
BJIACTH M OopraHa o riahama mouwrapuue u tenerpadcke rakce (4. 7, 8 u
9). Y ciy4ajy nokpeTama KPUBHYHOT TIOCTYIKA MPOTHUB MCIAMCKOT BEPCKOT
cnyx6eHMKa, BMacTU ce 06aBe3yjy Ha U3BellTaBawe MyPTHjCTBA, JOK Cy
CBa JIMLIA KOja BplLIe MCIAMCKY BepCKy Cy)X0y OBUM 3aKOHOM ocjoboleHa
jaBHUX IOC/IOBA KOjU C€ MPOTHUBE HUXOBOM BEPCKOM IMO3UBY (4. 10 1 11). Y
HACTaBKy Cy peryjamucaHa MMOBHHCKO-TIPAaBHA MMUTAba, Of, HAYMHA CTHULIAhA
cpeacTtaBa (4. 12), nahawa o6aBesHUX Takcu (4. 13), IpUpe3a U Mopesa u
IbUXOBOT MPUKYIUbakba (Y11. 14 U 15), Kao 1 ocobaharme Bepckux objekara of,
jaBHUX Jax6uHa (WI. 16). 3aTHM Cy perynncaHa Ba)KHa MUTamba U3 06/1acTH
BepcKor o6pa3oBatba. 3aKOH J03B0/baBa IPe/jaBame NCIAMCKe BEPCKe HaCcTaBe
Y JOMYIITA MC/IaMCKe BEPCKe CBEYAHOCTH Y CBUM JP)KaBHUM U IIPUBATHUM
mKojamMa. HacraBHe niaHoBe U IIporpame Mpomnucyje HaLIeXXHU MUHUCTap
y capazby ca pejio3nMa YaeMa-Melinca, Kojy OCTaB/ba U BEPOYUHTEbE Y
IIKOJIaMa Ha MpeJJIor HaZjie)XHe Bepcke BiaacTy. Yman 18 morephyje mormyny
AyTOHOMU]jYy MCJIAaMCKHUX BEPCKUX LIKOJA U HaA30p KOjU NMPHUIaJa BepCKoj
Bractu. [Ipykame gyxoBHe nmoMohu y Jp)XaBHUM GOMTHHUIIAMA, Ka3HEHUM
U JPYTUM 3aBOJMMa je MPOIHCAHO YJIAHOM 19. Y 3aBpUIHUM ofpenbdama
nedUHHMCAH je HAYMH JOHOIIEHa YcraBa Memamcke 3ajeguune (Wi 21, 22),
rge ce nmoceOHO MCTHYe 3aKOHCKA ofApenba Koja MPOIHCYje U3BpLIEHe
npensuhene opranusanuje Mciamcke 3ajejHULE Y POKY OZ TOAUHY JAaHA Of,
JaHa JIOHOLIEeHhA OBOT 3aKOHA, IITO 3HA4M 00aBe3y peBH3Hje YcTaBa nmpema
MMOMEHYTHM YJIAHOBHUMA y UCTOM BPEMEHCKOM POKY (4I. 26).

5.3. 3akoH o esanzenuyko-xpuwhanckum ypkeama u o
Pegpopmoeanoj xpuwhanckoj upkeu y Kpamwesunu Jyzocaasuju

3aKOH O eBaHTeIUYKO-XpULINaHCKUM LpKBaMma U o PedpopmoBaHoj
xpuurhauckoj pksu KpasseBuHe Jyrocnasuje o6jaBme je y CayxbeHUM
HoBHHaMa KpaspeBuHe o, 16. anpuia 1930. roguHe.>° OBaj 3aKOH je Of
noceOGHe BaXHOCTH 32 KOHTUHYHUTET ca MpaBHUM cybjekTuBuTeToM CI0BauKe

20 3aKOH O eBaHTeJTUYKO-XpHUIIhaHCKUM LpKBaMma u 0 PepopmoBaHoj xpuirhaHcKoj
upksu KpameBuHe Jyrociasuje, Cayxcbere HosuHe Kpawesure Jyzocaasuje 6p. 38340-95.
ITamnaHo M3game 3aKOHA JOCTYIHO je y e1leKTPOHCKOj ¢popmu: https://www.uzzpro.
ov.rs/doc/biblioteka/digitalna-biblioteka/18.09.2024/Zakon%200%20evangelisticko-

131



3BOPHUK PAJIOBA [TPABHOT ®AKYITETA Y Huiry | BPoJ 106 | ToguHA LXIV | 2025

eBaHrennyke, Pepopmarcke xpunrharcke n EBanrennyke xpunrhaHcke mpKse
Ha Teputopuju Penybnuke Cp6uje, ITo je mOTBpheHO YIaHOM 15 3aKOHA O
LIpKBaMa M BEPCKHM 33jeHULIaMa.

3aKOH y MPBOM 4JIaHY MOTBpljyje MpaBHU CyOjeKTUBUTET CI0BAYKO] U
HEMAYKOj eBaHTeIMYKO-X pHIIhaHCKOj I[PKBU ayr30y pLIKOT BEPOUCIIOBEeAaba
(myrepaHcke 3ajesHuULE), KojuMa je [03BO/bEHO [nga o6pasyjy Cases
eBaHrennM4YKo-xpuirhauckux upkasa. [TorspheH je mpaBHuU cy6jekTUBUTET
PedopmoBanoj xpuirhanckoj upksu (1yTepaHckoj 3ajesuunu). [lomenyTum
xpuiurhaHCKUM LpKBaMa je rapaHTOBaHa MyHa €1000/,a BEPOMCIIOBECTH KOja
yK/bydyje c10604y UCIOBeamba U cnobony Gorocayxema (4. 2). 3aTum
je moTBpheHa WHUXOBa MOTIyHA ayTOHOMHja M CTATYC MPABHOT nULA (4. 3,
4). Cnepehu ynraHOBM pONMKCYjy ayTOHOMH]Y Y yIIpaB/batby MPUXOAHUMA U
pacxoirMa v HAYMHe CTHIIAha MaTepPHjaTHUX CpeicTaBa (4. 5, 6). Y HapeJHUM
Y/IaHOBMMaA IPOIMMCAHA je 06aBe3a N3MHUPHBaka AAXXOMHA U IPUpe3a, Kao U
HAY¥H HUXOBOT MIPUKYTbama. (4.7, 8 v 9). YnaH 10 ocnobaha Bepcke objexTe
of miahama jaBHUX mope3a U Ja)kOrHa. LIpkBeHe BIaCTH M yCTaHOBE OBHUX
3ajeguuua cy ocinobohene ox nmahawa momrrapuna u Tenerpadceke Taxce,
JOK CYy TOCeOHMM Y/JIAHOM TaKCATHUBHO MOOPOjaHU LIPKBEHU MPA3HULH, Kaja
IOPXKaBHU CTY)XOeHU 1M, BOjJHULM U haly MMajy mpaBo Ha ogMop (4. 14). 3aTum
ce y HapeJHOM YJIaHY 3aKOHOZABHA BJIACT MPHUITMCYje CHHOAMMA LIPKaBa Ha
YujeM Yeny ce Hajla3u BPXOBHH JIYXOBHU CTAapeUINHA, YHju U360p moTBphyje
Kpa’b Ha MPeJJIor HaJJIEXXHOT MUHUCTPA (41. 15, 16 1 17). J/IuLja IPOTHUB KOjUX Ce
BOJ M KPUBUYHU MOCTYIAK He MOT'Y OUTH y CJTY)KOH LIPKBe, a ;p)KaBHE B/IaCTH
cy y o6aBe3u Ja Mpu MOKpeTawy KPUBUYHOT MOCTYIIKA U3BECTE HAJJIE)XHOT
BepCKOr CTapeinHy (4. 19, 20). YaH 21 103B0/baBa IPKBaMa IpyXKambe
cTpy4He nomohu y Ap)XaBHUM ycTaHOBaMa. Y AP)XaBHUM M IPHUBAaTHUM
LIKOJIaMa J03BOJ/beHA je BepCcKa HacTaBa. HacTaBHU n1aHOBH M Nporpamu
Kao 1 1360p BepOoyUuHTe ba Cy Y HAAJIE)KHOCTH MUHUCTPA, Y3uMajyhu y 063up
ozo06pere U Ipejore HaiIe)XXHe Bepcke Biaactu (4. 23). [ToceGHo mMecTo y
3aKOHY 3ay3UMajy ofpesi0Oe Koje ce TUUY je3HKa, OCHUBabha CEHUOPATa, BpIIekha
Gorocayxermwa Ha jesuuma Behune u ci1. (4. 25, 26 u 27). OBaj 3aKOH, Kao u
OCTaJIu U3 TOT epuosia, 0b6aBe3dyje BepCKe 3ajeJHULIE fa Y POKY Of] Be TOANHe
0]l ’erOBOTI' CTyIlakha Ha CHAary ZIOHeCy Ha CBOjUM CHHOJACKHM 3acelamuMa
ayTOHOMHe M3BOpe IpaBa — ycTaBe, Koje he ynomobuTu ca oapenbama oBor
3aKoHa (4. 28).

hriscanskim%2ocrkvama%20i%200%2oreformovanoj%2zohriscanskoj%zocrkvi.pdf (mpuctym:
24.9.2025).
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5.4. Pumokamoauka ypkea

Y BpeMmeHcKOM nepuoay og, npornamema Kpamesune CXC 1918. mo
1930. TOAHMHE He MOCTOjU 3aKOH KOjUM Ce y HaCTasloj JpXKaBu U3HOBA ypehyje
MIpaBHU NMOJIOXKaj PumokaTonnyke upkse. [Ipakca PumokaTonuyke upkse je
[la 3aKJbydyje KOHKOpJaTe ca [ojeIMHUM /IpXKaBaMa, 1LITO je y CIy4ajy ApyKaBa
Koje ¢y ykspydene y cactaB Kpamesune CXC mogpasymeBano HacTtaBak Beh
nocrojeher npasHor AejcTBa u yeTnpu KoHKopzaTa 3aTeyeHa Ha TEPUTOPUjU
KpameBuHe y 06THKY , Ap)KaBHUX 3aK0HA", 1 To: KoHKOpAaT us 1885. rogute ca
AyctpujckoM napesruHoM, Konkopaar 13 1881. rogune 3a bochy u Xepuerosuny,
Konkoppat ca KmaxkeBunom Lipaom ['opom 131886. rogyise v nocjie f by, HACTA0
IocJie Ayroroguumux nperosopa — Konkopaar ca Kpamesunom Cpo6ujom,
patuduKkoBaH Ha 3acegawy CkymTuHe y Humy 26. jyna 1914. rogune.” Ha
OCHOBY IIPETXOZHOT, PUMOKAaTONMNYKOj IIPKBY je HeCIIOpaH CTATYC IpU3HaTe
BepCKe OpraHu3anuje, moceGHO LITO Cy MPUIALHUILY PUMOKATONNYKE Bepe
YUHWIN YaK 39,4% CTaHOBHUIUTBA HOBe ApxaBe (Pankosuh, Ahumosuh,
2023:10).>* TpenyTHO Bakehu 3aKkoH 0 LpKBama 1 BepCKUM 33jeJHULIAMA U3
2006. ToguHe, PUMOKaTO/MMYKOj PKBU NPHU3HAje KOHTUHYHUTET Ca MPaBHUM
Cy6jeKTHBUTETOM yIIPaBO Ha OCHOBY 3aKOHa 0 KoHKopaaTy usmely KpameBnne
Cp6uje u Cete Cronuue.>

Popmupamem HOBe apxase, Braga Kpamesune CXC 3axrTeBana je
npusHamwe Ko Barukana. [lo moTBpaHOr oarosopa fgosnasu 6. HoBeMOGpa
1919. ropzuHe, Kaza je CBera Cronuiia MpU3Haia HOBY Ap)KaBy. [JoHomemem
BupoBmaHCKOr ycTaBa CTEKJIM CY Ce YCJIOBU 3a 0 1yKy nane beneaukra XV, na
moce6GHOM M3jaBOM CTaBH BaH CHare yropope BarukaHna ca gp)xaBama KojuMa
NpUNaja TePUTOPHja HOBe Jp)KaBe, a C 063MPOM Ha OGPOjHOCT KaTOJIHKA,
Jp)XKaBHU OPraHU JOHOCEe OAJIYKY O IMOYeTKy Iperosopa ca Barukanom
pazu 3akpy4duBama HoBor Konkopgara (Paguh, 2011: 273-274). [IperoBopu
Cy 3aIrodvesia 1925. TOAUHEe U TPajaid Cy MyHUX fAeceT roguHa. KoHauHo cy,
25. jyna 1935. roguHe, y Pumy npornacunu u nornucanu Konkoppar y ume
jyrocioBeHCKe BiaZie MUHHUCTAp npaBie Ap /byzesur Ayep, a y ume CBeTte
Cronuue Eyhenwno [lavyanu, kapguHan u ApxXaBHH cekpeTap — Oyayhu mama
[Muje XII (PakuTuh, 2017: 258).

Texct Konkopzara y BpemMe noTnucuBama HUje 610 jaBHO Ty G/IMKOBaH,
cajp)xao je 38 unaHoBa U 00yxBaTHo je ciaefgeha BakHa muTama: omure

21 TayaH Ha3WB OBOT aKTa je: 3akoH o KoHKopzarty usmehy Cp6uje u Csere Cronuue y
Pumy, Cpncke Hosune Kpanesure Cpbuje 6p. 199/14.

22 Y ofHOCY Ha NMpUMAAHHKe [IPAaBOCIaBHe Bepe KOju Cy YMHUIH 46,8% momynanuje.
[Mpunaguuka Mcramceke 3ajegHuie 6110 je 10%, JOK He Ha/Ia3MMO MOAATKE O IIPOLEHTY
npunasuuka EBanrennuke u Pepopmarcke xpuurhaHcke 3ajeHuLe.

23 Y. 12 3aKOoHa 0 PKBaMa U BepCKUM 33jegHunaMa, Cayncberu enacHuk PC 36/06.
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onpexbe, IPKBeHE MOKPajuHe, X¥jepapxHja, KJep v peJOBHUIITBO, UMOBUHCKHU
MOJIOXKQj, LIKOJICTBO M BaCIUTake, HAPOJHe MatbiHe, OPavHO PABO, KATOJIMYKA
aKIuja, HyHIH]j ¥ 3aBpirHe ogpenbe. KoHKOpaaToM je PUMOKATOTHYKO]j IIPKBU
MPU3HATO MYHO MIPaBo Ha CJ1I000ZHO U jaBHO BpLIeke MUcHje y KpabeBuHH,
JIOK je Ip)KaBa MpU3HAaJjIa MPaBHY CIIOCOOHOCT U CBa MpaBa PUMOKATOMMYKO]
upksu (Novakovic, 2012: 957).

6. 3ak/pyuak

BumoBmaHCcKUM ycTaBOM M3BpIIEHA je MpOMeHa y OfHOCUMa usMehy
Jp>XKaBe M IJpKaBa M BepCKUX 3ajegHuua. [lo Taza npomucan Mogen gpXaBHe
penuryvje 3aMemweH je TIOTITYHO CYIIPOTHUM MO/IeJIOM CTPOTe OJBOjeHOCTH,
y3 Ha3Ha4eHe rapaHiivje jeHAKOCTH U ayTOHOMHje IIpKBaMa U BEPCKUM
33jegHHUIIaMa. YCTaBHO-TIpaBHA MOJMUTHUKA TOI BpeMeHa CBeJo4YH Ja HUje
MOCTOja0 jeJlaH 3aKOH KOjuM he ce ypeauTu MpaBHU MOJIOXKAj CBUX BEPCKHX
opraHusanujay Kpamesunm.

3aKOHMMa O NMPU3HATHUM BEpPOMCIIOBECTHMA PeryaucaH je MpaBHU
II0JIOXKAj HAj3aCTYI/heHUjUX IIPKaBa U BEPCKUX 33ajeHUIIA HA TEPUTOPUjU
npse Jyrocnasyje. Mneja perenta AnexkcaHfpa je fa ce afleKBaATHOM 3aKOHCKOM
peryjiaTuBoM, NMPU3HATHUM IJpKBaMa M BepPCKUM 3djeHHIlaMa rapaHTyje
MpaBHU Ccy6jeKTUBUTET, KOju he fomaTHo nofctahu Bepcke opraHusaije
Ha HampesaK y nmpaBHOM cMucay. Moryhe je mpeno3HaTy HU3 33je JHUYKHUX
eJjleMeHaTa y JOHETUM 3aKOHHMa Ha OCHOBY KOjUX Ce OCTBapuBaJia yJIora IijpKaBa
Y BepCKUX 3ajeJJHAIA Ka0 allCOTYTHO ayTOHOMHUX U BePCKU TOJEPAaHTHUX
Kopropanuja. To uM noTBplyjy rapaHTOBaHa ITpaBa MOMYT jaBHUX oBjIalthemna,
BepcKe GMpOKpaTHje, cyhema 0 BEPCKHMM NMUTakbUMa U CIIOPOBUMA, Kao U
KOHKPEeTHHUM MpPUMepHMa capajibe uaMel)y Ap)KaBe U LIpKaBa U BEPCKUX
33jeJHUILA Y TOC/IOBUMA OJ] APXKaBHOT 3Havadja (mpyxame gyxoBHe nmomohw,
MacTUPCKa MHUCH]ja, BEPCKA HACTABA y APXKAaBHHUM LIKOJIAMaA | CJL.).

[Topen GpojHUX 3ajeIHUYKHUX ejleMeHaTa Koje OBHM 3aKOHHU HMMajy,
KJbYyYHH e/IeMeHT Yy C/y)XOU pasBoja BEPCKUX 3ajeHULA U jaYalby BEPCKOT
WHTerpureTa je ob6aBe3a JOHOILIEHA MM PEBHU3Hje ay TOHOMHO-IIPAaBHUX
M3BOPA, Y3 00aBe3HO ycarjallaBambe ca CBeTOBHUM MPOMMCUMA. YCIEIIHOCT
MpeCcToI0HACIeIHUKOBE H/ieje MOTBpheHa je BeK KaCHHje, TaKO J1a aKTyeTHO
3aKOHOJIaBCTBO TPaJUIIMOHAIHUM IJpKBaMa U BEpCKUM 33je JHUIJaMa TPU3Haje
KOHTHHYMTET Ca IPaBHUM CY0jeKTUBHUTETOM CTEYEHUM Ha OCHOBY 3aKOHa U3
Kpamesune CXC.

[TpaBHO-MCTOPHMjCKa aHA/MKW3a U TIPUMep TIpBe Jyrociasuje MOTBphyjy
Ia penuruja nmocenyje moh unterpanuje. Tamo rje He MOCTOje HHTErPaTUBHU
eJIeMeHTH APYLITBO M 33jeJHHIIA HecTajy. MehyTum, Heycnex omcraHka
npxase Jy)xaux CloBeHa HUje Y HEOCTAaTKY OBUX ejieMeHara, Beh y omiuroj
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HeCTAaOMJIHOCTH M TOJUTUYKMM IpeBHpAmHMa jOll Of IpBe TOAUHE
IoCTOjama HoBe Agpxase. [IpBa Jyrocsasuyja je mpuMep HajUHTEH3UBHUjUX
Hjeja APyUITBEHUX, MOTUTUYKUX, PeJINTUjCKUX U JPYTUX UHTeTrPaTUBHUX
esleMeHara. 3a ycrex y 30/IM)KaBawby SJUCTAHLUPAHUX BEPCKUX UIEHTUTETA
3aC/Ty)XaH je CHUCTeM JAP)XXaBHO-LPKBEHOT IpaBa yCMepeH Ka Iporecuma
nHTerpauyje u MeljycobHe Koanuumje.
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Aleksandar Vasiljevi¢, LL.D.

State-Church Law in the Kingdom of the Serbs, Croats, and
Slovenes until 1930: Legislative acts on recognized religions

Summary

The Kingdom of the Serbs, Croats, and Slovenes, established in 1918, was a
complex state encompassing diverse national, political, and religious identities.
The subject matter of this legal-historical analysis is the legislative framework
that opened a new chapter in the field of state-church law. The Vidovdan Consti-
tution (1921) introduced the principle of strict separation between the state and
churches and religious communities, significantly enhancing religious equality,
autonomy, and mutual tolerance within the newly formed state. The legal status
of recognized religious communities was requlated by subject-specific legislative
acts, which guaranteed the communities’ legal subjectivity and promoted their
institutional development. The analysis shows that these laws included common
elements that ensured uniform treatment of churches and religious communities
by the state, while also confirming their autonomy and cooperation in matters of
public interest. The response of religious organizations was reflected in the har-
monization of their autonomous legal acts with secular regulations. Although the
status of recognized churches and religious communities in the First Yugoslavia
was formally established under the principle of separation from the state, their
practical position was marked by numerous political and national tensions. The
failure of the idea of religious integration in the First Yugoslavia resulted from
political instability rather than a lack of integrative religious elements available
to the state.

Key words: Kingdom of SCS, state-church law, religious legislation, reli-
gious identities.
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Hcmom 3akoHckomM Hopmom obyxeahena je wmema npoy3pokosaHa
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no3Hajy osaj cayuaj odeogsopHocmu dpacase, jep Cy HaKOH Omuyensbera
yceojuie 3akoHe 0 061u2ayUOHUM 0OHOCUMA HA OCHOBY cage3Ho2 3aKOHA
o0 obaueayuoHum odHocuma u3 1978. 2odure. Ilojedure cy Hanycmune
makeo npasHo pewetrse. Y ynopedHoM npasy cauvHo ypeherse 0802

" Acucrent, goktopaH, IlpaBuu pakynrer YHuBepsurera y Huury, nmejn: a.bojana@
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" Pap mpepjcraBiba pe3yiTaT UCTPAXKHUBaKba Ha NMPojeKTy ,OAroBOPHOCT y IPABHOM U
JIPYLITBEHOM KOHTEKCTY , Koju ¢puHaHcupa [IpaBuu pakynrer YHuBepsutera y Humry, y
MepUOAY 2021-2025. TOAUHE.

" Pap je usnoxxeH Ha MmehyHapoaHOj Hay4uHO] KOHpepeHuuju ,[IpaBo U APyUITBEHHU
KoHpuKTH, ofp>XaHOj Ha [TpaBHOM dakynrery YHUBep3uTeTa y Huiny, anpuia 2025.
roAuHe.
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cayuaja npoyspokosarsa wmeme je papumem. Owmehenu umajy npago
Ha HakHady wmeme ycaed Kpusu1Hux deaa, ykwyuyjyhu mepopucmuike
akme. OdzosopHocm Opxcage nocmoju y noznedy wimeme Kojy
npunadHuyu noauyuje Hamecy ydecHuyuma demoncmpayuja. [Ipasuno
je 0a 3a wmemy Hacmany Mokom jasHux deMoHcmpayuja odeoeapa auye
Koje jy je npoy3poko8ano, 00HOCHO NojeduHYU 00208apajy 3a wmemnty Kojy
HaHecy dpyaum y1ecHuUyuma deMoHcmpayuja.

Kmwyune peuu: OdeosopHocm 3a wmemy 00 akama NOAUMUHKU
MOMUBUCAHO2 HACU/bA, 002080pHOCM OpXcage, 002080pHOCM 3a PU3UK,
JdydcHOCM Naxckbe U Hevurberbe Kao y3pok wimeme.

1. YBOJ,

Jemawu on moceb6HMX CciydvajeBa OATOBOPHOCTHU Koje 3aKOH O 0G/ura-
LIMOHUM OJHOCHMaA peryJIvile jecTe OATOBOPHOCT Ap)KaBe 3a LITETYy yCIIesn
TEPOPUCTUYKUX aKaTa, jaBHUX [IeMOHCTpauuja uau MauHudecranuja.!
OproBopHoOCT gpkaBe je 00jeKTHUBHA, Te OHa oAroBapa 6e3 0631pa Ha TO Aa
JIA Cy HbeHU OPTaHM TMOCTYIAIN KaKo je Tpebaso. [Ip>kaBa ogrosapa jep uma
OY)XHOCT [ja CIIpeYH HacTylame oBe uTeTe (0O4rOBOPHOCT 32 HEYUIHEIHE).
OgroBopHocT 06yxBaTa MaTepHjaiHy U HEMAaTePHjaIHY IITETY KOja HaCcTaje
y C/yd4ajy CMPTH, TejlieCHe IMOBpeJie, YHUIITEHA U oliTehemha MMOBUHE
¢usmukor nuna. JJake, Hyucy 3aurrnheHa UMOBHHCKA ITPaBa MPaBHUX JIHUIIA.
Hy>xaH yc10B je 1a je mrrera HacTasa ycje[ TEPOPUCTUYKOT aKTa, MPUJINKOM
jaBHUX JeMOHCTpanuja unu manudecranuja. s pevenor cienu norpeba 3a
mebuHMCabeM OBHUX ITOjMOBa.

CamocTanHe ap)KaBe Koje cy HacTtase pacmagom COP Jyrocnasuje
npeysesie cy BehHMHY caBe3HHUX 3aKOHA Kao CBOje, YK/by4yjyhu U caBe3HU
3aKoH 0 06TUTaliMOHUM O HOCHMA U3 1978. roaute. MelyyTum, nojegune oz
HOBOHACTA/IMX AP)KaBa Cy U30CTaBUJIe UJIK UBMeHUJIe 0L pe0Oy O OATOBOPHOCTH
Ip’KaBe 3a IITETY Of, TEPOPUCTUYKMX aKaTa, jaBHUX [JEeMOHCTpalHja U
MaHudecTanmja.

Y ynopesHOM IpaBy Hajla3WMO IIpUMepe OATOBOPHOCTH Jp)KaBe 3a
LITETY yC/ies HaCuTHUX KpuBu4HUX gena (Vukotié, 2014: 185), ok nojeguau
MpaBHU CUCTEMHU HaKHAJy 3a IITETY O TEPOPUCTUUKUX aKaTa 06e36ehyjy y
CHCTEeMY OCHUTYpama. 3a LITeTe IIPOYy3POKOBaHE TOKOM jaBHUX JIeMOHCTpaLHja U
MaHudecTalKja OATOBapPajy, Mo MPaBUITy, THIiA KOja Cy WITETY MPOy3pOKOBaia.

1 Bugeru: un. 180 3akoHa o oGnuraumoHum ogHocuma, Ca. aucm CPPJ, 6p. 29/78, 39/85,
45/89 - ognyka YCJ u 57/89, Ca. aucm CPJ, 6p. 31/93, Ca. aucm CLIT, 6p. 1/03 — YcTaBHa
noBesba U Ca. enactuk PC, 6p. 18/20. Y gamem tekcry, 300.
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Y pajy cy npencTaB/beHH YCJIOBH OJTOBOPHOCTH Jp)KaBe y fomahem
npasy (Apyru feo), mpeceK CTarba y OUBILINM jyTOCIOBEHCKUM pery6arnKama
(rpehu feo) u nmprMepu NMpaBHUX pellera OATOBOPHOCTH Y C/Iy4ajy TE€pO-
PUCTUYKUX aKaTa, jaBHUX AEeMOHCTpalivja U MaHUdecTalyja y ynopejHOM
npasy (4eTBpTH o). 3aK/by4yaK Hy U OLleHy JoMaher 1 yniopeJHUX pelierba.

2. IloceGHa oaroBopHoct Peny6auke Cpouje

[Ipema YctaBy, HagnexxHoct Penybnuke CpGuje jecte ga ypenu u
06e36enu onbpany u 6e3bemgHocT cBojux rpahana.? [ToceGHUM 3aKOHUMA
ypebeHa je Hape)xHOCT gp)KaBe Za ce CTapa O jaBHOM PeAy U MHUPY, Kao U O
curypHocTy rpahaHa v BbHUX0OBe NMOBHHE. Y CBOM je JUHCTBY OBH IIPOIUCH
ypelyjy menoBamwe apxaBHUX opraHa pajsu obe3behuBamwa curypHoctu
rpahaHa Ha jaBHOM MecTy M Ha jaBHUM cKyrnoBuMa. Kaza gp)xaBa Ty gy)KHOCT
He UCITYHH, HaCTyTa beHa oAropopHoct. Jlomahu npaBuu npomnucu ypehyjy
rpahaHckomnpaBHy 0ArOBOPHOCT Ap)KaBe 3a LITETY yCJIe] TEPOPUCTHUUKUX
aKara, jaBHUX JeMOHCTpaLyja u MaHudpecTanyja.

Y mecToM OceKy Apyror ofie/bKa 3aKOHa O 0G/TMTAllMOHUM OJJHOCHMA,
3aKOHOJABAll je TPYNHCao noceGHe cydajeBe OATOBOPHOCTH 3a LITETY, KOjU Ce
Meljyco6HO pasuKyjy v Koju ce He MOTY ,,6€3 KOMITPOMICA CBPCTATH Y GUIIO KOjy
paHuje popmupany kareropujy” (Karaniki¢ Miri¢, 2012:189). OxroBopHocT 3a
HITETY yc/ie[ TEPOPUCTUYKHUX aKaTa, jaBHUX JEMOHCTPaIMja U MaHubecTanuja
je IpBU moce6GaH CIy4aj O4TOBOPHOCTH Y HaBeJeHOM LiecToM ofceky. Ca
acreKTa yCoBa OJroBOpHOCTH, a Majyhu y Buay Bpcty o6yxBahene mrere
¥ OCHOB OJIOBOPHOCTH, TIOCEOHU C/Ty4YajeBH OATOBOPHOCTH CY TPAIALUjCKH
nopehanu.+ OAroBOPHOCT 3a LITETY yCJie[ TEPOPUCTUUYKUX AKaTa, jaBHUX
IEeMOHCTpaLHja M MaHUPeCcTaLHja je HAjCTPOXKA y LIECTOM OZCeKY. Y HAaCTaBKy

2 Bupgeru: un. 97 Ycrasa Penybiuke Cp6uje, Ca. enachuk PC, 6p. 98/06 u 115/21.

3 3akoH o jaBHOM peay v Mupy, Ca. enactuk PC, 6p. 6/16 11 24/18. 3aKOH 0 jaBHOM OKYTI/baby,
Ca. enacHuk PC, 6p. 6/16.

4 OJroBOPHOCT 3a LITETY yCJie/ TEPOPUCTUYKHUX aKaTa, jaBHUX JEMOHCTpaLHja U
MaHHudecTanuja 06yxBarTa LITETy KOja HacTaje cMphy, TesecHOM noBpeoM U omitehewmem
WY YHUIITEHheM HMOBHHE, a IPXKaBa 0/ roBapa YKOJIMKO Cy HbeHU OPraH! UMaJIH LY XKHOCT
(amu He HY>XHO 1 MOryhHOCT) cripevyaBatba wrere. OATOBOPHOCT OpPraHU3aTOpa NpUpesou
o0yxBara IITeTy HacTaxy cMphy MM Te/leCHOM MOBPEJOM, ajIM CaMO yCJIefi U3y3€THUX
OKOJIHOCTH KOje HacTajy ycie npucyctsa Beher 6poja byau (HIp. rubameM Maca MU OTIITH
Hepen). OproBopHoct 360r yckpahuBamwa Heonxopue momohu 06yxBaTa caMo mTeTy Koja
HaCTaje KaJa Cy XXUBOT UJIX 3/ipaBibe olTeheHOr OMIM YT POXXEHH, YKOJIMKO je HAaCTyHakbe
wrere GHJIO MpeJBU/BUBO JIUILY KOje je HeonxoAHy nomoh yckparuio. JJogaTHo, cyz 13
pasJiora NpaBUYHOCTH MOXKe OCI060AMTH OATOBOPHOCTH JIMIIE KOj€ je YCKPATHJIO HEOTIXOAHY
nomoh. Ha kpajy oBor H13a moce6GHUX C1y4ajeBa OATOBOPHOCTH CJiefie OATOBOPHOCT 360T
He3aK/by4HMBaka yroBOpa CyIPOTHO 3aKOHCKOj 06aBe3U U 0, TOBOPHOCT 360T HepeZOBHOT
WJIA HEOIIPAB/AHOT 00yCTaB/batkha BpIera IIOC/I0Ba O ONLITEr MHTEPeca.
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pasmoTprhemo ycioBe oBor ciy4aja OATOBOPHOCTH M TUIIA KOja YKIByUYje, a
Ha Kpajy heMo ce oCBpHYTH Ha CBOjeBPCHHU NapafloKC BeHOT pa3Boja.

OgroBopHocT gp)XaBe je objektuBHa. Kao ratio legis yrBphemwa oBor
CJ1y4aja 06jeKTUBHE OATOBOPHOCTH AP)KaBe UCTHYE Ce COL MjaTHA COTUAAPHOCT,
ogHocHO npaBuvHOCT (Mwujaumh LBetanosuh, 1985: 123-124; Hukonuh, 1989:
180; Vukotié, 2014: 188).

HcTopujcku rinesaHo, 0Baj C/1y4yaj O4TOBOPHOCTH Ap)KaBe HUje HOBUTET
Koju je y somahe nmpaBo yBeo 3aKOH O OO/JIMTallMOHMM OZHOCHMaA. JOUI je
JylIaHOBUM 3aKOHHMKOM H3 1349. TOAWHE, JONYHEeHNUM 1354. TOiNHe, Oua
perynucaHa o6jeKTUBHA OATOBOPHOCT Jp)KaBe y MojeJMHUM C/Ty4yajeBUMa Kaja
Cy ’beHU OPTaHU IIPOIYCTHJIH Ja CIIPeye LITeTY, Ha IPUMep Y CIy4ajy LPyMCKOT
pas6ojuuintsa (AuTtuh, 2008: 500). 'pahancku 3akonunk KwakeBcTBa Cpbuje
13 1844. rogHe HUje MaK Peryancao OBaj C/y4aj OJTOBOPHOCTH 3a IITETY.
HakoH Jlpyror cBeTckor para, ogayke fomahux cyoBa M3pakaBajie Cy CTaB Ja
JpKaBa Tpeba Ja oAroBapa 3a LITETY aKo je OMJIa Jy>KHA A OTK/IOHU OMACHOCT
weHor HacTynama (Kapanukuh Mupuh, 2024: 631, 632). Koncrantunosuhesa
Cku1ia 3a 3aKOHUK O OGIUTranMjaMa ¥ yroBOprMa HHje cafpikaa mocebHo
MPaBUJIO O OJTOBOPHOCTH Ap)XaBe. YCBOjeHU 3aKOHCKHU TeKCT MaK jecTe.

OpuruHamHO yCBOjeHa 3aKOHCKAa HOpMa U3 1978. roZiHe UCTHUIIAIA je
OJOBOPHOCT JPYLITBEHO-TIOJTUTHYKE 3aje JHHULIE YHUjH CY OPraHu mo Baxehum
MpONMUCHUMa GHIHM AYXXKHU Ja crnpede mrery. Hy)XXHo je 6uio ga je mrera
HacTaJa ycjies akTa HacH/ba MJIM Tepopa, O HOCHO jaBHE IeMOHCTpalije UIn
manudectanwmje. [lojam mrere je 06yxBaTao IITETY yC/ie] TeleCHe OBpeze
WU CMPTU MuLa. Mi3meHe 3akoHa Koje ¢y ycneauie 1985. rofvHe MpeLusupae
CYy /ia je OATOBOPHO JIMIIE JPKAaBa, a /a [10jaM LITeTe 00yXBaTa U LITETe HacTaJjIe
ouwrtehemeM MM YHUIITeleM UMOBHHe dpusndkor nuua. JlogaTHo je 3aKOHCKa
HODMa JOITyheHa ca TPU CTaBa: IPBUM, KOjU peTryJIHiile MU30CTaHAK IIpaBa Ha
HaKHaJy LITeTe 3a 1A Koja Cy y4ecTBOBana y gorahajuma Koju cy foBenu
[0 LITeTe, IPYIUM, KOjU peryJuile MpaBo U 006aBe3y Ap)KaBe Ha perpec of,
LITeTHUKA U, TpehuM, Koju peryuiie 3actapenocT mpaBa Ha perpec.

2.1. llmema

OaroBopHOCT 00yxBaTa MaTepHjaHy U HEMATePHjaIHy IITETY KOja
HacTaje y C/ly4ajy CMPTH, TeJleCHe MOBpe/ie,’ Kao U yHHULITewba U ourtehemwa
rMoBHHe ¢pusnyKor auua. Hucy 3amrunheHa mMoBHHCKa paBa MPaBHUX L.

llITeTa Koja HacTaje ycyien CMPTH ML 00yXBaTa TPOLIKOBE JieYemna,
u3ry6/beHy 3apajy 360r HeCOCOOHOCTH 3a paj 3a BpeMe Jiedema (0 CMpTH) 1
n3ry6/peHo U3 piKaBatbe 1K nomoh, kao u nperprbeHe (1 6yayhe) gyiresHe

5 IlojequHu ayTopu UCTHUYY A je OIpPaBJaHO OOYXBAaTUTH U IITeTe ycieh omTehemwa
3ApaBJba, UMajyhu y BUJy BHXOBO jeAUHCTBO Ca LITeTaMa HACTAJIUM YCJIef TeJeCHUX
nospezga (Mujauuh LiBetanosuh, 1985: 119. Karanikié¢ Miri¢, 2012: 192).
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6onoBe ycen cmptu Gauckor nuia.® llltera Koja HacTaje ycien TenecHe
noBpeJe 06yxBaTa TPOLIKOBe Jieuera, U3ryb/beHy 3apasy 360r HeClmoCoGHOCTH
3a pajf 3a BpeMe Jsievyera, u3ryb/beHy 3apajy 360r TpajHe HeCIToOCOGHOCTH
3a paj, TpourkoBe noBehanux morpeba, 0OAHOCHO TPOIIKOBE HACTaJe yCIes,
YHUILITEbA UIN CMakbemha MOoryhHOCTH 3a fja/be pa3BUjame U HallpeoBambe,
Kao u nperpribere (u 6yayhe) dpusuuke 6o0Be, fymeBHe 60/0Be U CTPAX.’
Cynpy)>XHUK 1 GIMUCKA CPOIHUIM JIHIIA KOje je yCes ToBpeja mpeTpIieio
TeIIKA MHBATUAUTET NMajy MPAaBO HAa HAKHA/ly HEMaTepHja iHe IITeTe y BUAY
npeTpIbeHuX gyuieBHUX 60soBa.® llltera yenen omrehewa nim yHnumrema
MMOBHHe 00yXBaTa CTBApHY IUITETY U U3MAKITY JOOHT.

3aKOHO/ABALl je U3PUYMTO YPes o paBo GU3NUYKHUX JIMLIA HA HAKHAZY
LITeTe HacTajie O aKaTa HAaCcU/ba M TEpPOpa, jaBHUX [EeMOHCTpaluja U
MaHudecTanuja. [IpaBHa nM1ia He MOTY 10 KICTOM OCHOBY /1a UICTAaKHY 3aXTeB
Ha HAKHAZY LITEeTe Of, Jp)KaBe 3a MPeTPI/beHY IITETY Y BUAY ourrehema niu
yHHIITeha UMOBHHe. MehyTum, mpaBHa nnua nMajy moryhHocT fa cBoj 3axTeB
32 HAKHAJy LITETe yCMepe Ka CaMOM LITEeTHHUKY, YKOTHKO je oH mo3Har (Kara-
niki¢ Miri¢, 2012: 192). OAroBOpHOCT Ap>KaBe U30CTaje.

2.2. Y3pouHa ee3a

OBaj moce6aH cy4aj OL4rOBOPHOCTH 3a IUTETY TEPETH APXKaBY, ajiH je
Be3aH 3a cnenuduyHe gorahaje ycnen xojux je gourio 1o HactaHka mrere. O
KojuM porahajuma je pey, onpezesmyje cam HacoB 4. 180 300: TepOPUCTHUKH
aKTH, jaBHe ZeMOHCTpanyje U MaHUPecTanuje. Yonmrasajyhu Kpyr oBux
porahaja, ped je 0 OATOBOPHOCTH 3a IUTETY yCJe[, aKaTa jaBHOT, MOJIUTUYKHU
moTuBucaHor Hacuspa (Kapanmkuh Mupwuh, 2024: 631). Y npBom craBy,
4. 180 300 ynyhyje Ha ,aKTe Tepopa M HacHJ/ba, jaBHE AEMOHCTpALUje U
MaHudecTanyje’, a y JPyroM CTaBy peryjuile [a MpPaBo HaKHAJe IITeTe
HeMajy Y4eCHUILIH Y ,aKTHMa Tepopa M HacHu/ba, jaABHUM JeMOHCTpalHjaMa
¥ MaHudecTanjamMa Koje Cy ycMepeHe Ha MOApPHUBame yCTaBHOT ypehema’.
TuMme je y [pyrom cTaBy UCTaKHYT 6€30eJHOCHO-IIOTUTUYKH KapaKTep OBUX
norahaja.

3aKOHCKa HOpMa He ynyhyje U3pHYNTO Ha KPUBUYHO /l€/I0 TEPOPU3MA,
crora HUje onTepeheHa MojMoM Tepopr3Ma y HallUOHA/THUM 3aKOHHUMA U
MelyHapogHUM KOHBeHLMjaMa. TepopUCTUYKY aKTH Y CMHCJTYy OBOT CJTy4aja
OATOBOPHOCTH 00OyXBaTajy CBe aKTe HacH/ba U Tepopa KOjU Cy yCMepeHU
MPOTUB yCTAaBHOT ypehemwa nin 6e36eAHOCTH APXKaBe, a 3apaji OCTBapHBamba
oapeheHNX MOMMTHYKUX LM/beBa, IITO CAeAY U3 jaBHOIIPABHOI KapaKTepa

6 Buperu: 4. 193, 194, 201 1 203 300.
7 Bupgertu: un. 195, 200 u 203 300.
8 Buperu: un. 201 300.
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cammux akara. [lojam o6yxBaTa cBa fie/1a mpuIpeMe U U3BpLIE€ha TEPOPUCTUUKUX
aKarta, 6e3 063vpa Ha CPeICTBO U I1/b Jle/I0Batba (HIIP. LIUBHUIIHO U BOJHO
Ba3/yXOIIOBCTBO, TIOMOPCKA IJIOBUA0A, HyK/IeapHa MOCTPOjerba, UBUIHU
o6jexTH ¥ Ap.) ¥ 6e3 063Mpa KOjUM Cy KPUBUYHHUM JIe/IOM perynaucaHa. To
HMCTOBpPEMEHO 3HAYU Jla HUje HY)XHO 1A je II1/b TEPOPUCTUYKOT aKTa OCTBApPEH,
JIOBOJBHO je /la Cy aKTUBHOCTH KOje ITPeJICTaB/bajy /e0 TEPOPUCTUYKOT aKTa
(mocmaTpaHor Kao LejrHe) Mpoy3pokosaJie mrery ourrehenom. AKT Tepopa
Y HacM/ba MOpa OMTH U3BPILIEH, HUje JOBO/bAH HEroB MOKYIIdj — paKTHUIKA
y3pOYHOCT MoCToju u3Mely akTa Tepopa ¥ HacH/ba U LITETE KAO HEroBe
rocJieiue.

BehuHa Teopernyapa cMarpa za npaBo Ha HaKHAZY LITETE MOCTOjU
CaMo y CJIy4ajy aKaTa Tepopa U MOJTUTHYKOT HacKJba, Te Aa HUCY 00yxBaheHe
LITeTe yc/Ie[, aKaTa HaCK/ba y APYTMM KPUBUYHUM JIe/IMMa, U To 6e3 063upa
Ha CTeleH BUXOBe OMACHOCTH, Ha TpUMep opraHu3oBanu KpumuHa (Vukotic,
2014:184-185). Bykotuh (2014:185) ncTrYe ga TAKBO MOMMarbe yCI0Ba MPUMeHa
OBOT 3aKOHCKOT YJIaHa CTBapa HeXXeJbeHY JUCKPUMHUHALHjy u3mely xprasa
TePOPUCTUYKHUX aKaTa ¥ )XPTaBa OCTAIUX BPCTa KPUBUYHUX Jea.

JaBHe memoHcTpanuje 1 MaHudecTaLje cy O6MULM MAaCOBHOT U3pa-
YKaBama paclioyioKema Ha jaBHOM CKyIry. JloK ce myTeM JeMOHCTpalLyja
M3pa)kaBa He3aJl0BO/BCTBO M OApUYe MOJAPIIKA HEKOM IHTamy, JOT/e ce
nyTeMm MaHudecranuja npyxa nogpuika (Luroj, 1983: 679). Y o6a ciayuaja
ped je 0 MAaCOBHUM U jaBHUM gorahajuma, Koju 3axTeBajy noBehanu crenen
Mepa 6e36egHOCTH. YC10B oBehaHor cTeneHa Mepa 6e36eJHOCTH IPOUCTHYE
M3 HY)XHOCTH OTpaHHYera oaropopHoctu apxkase (Vukotié, 2014: 185-
186), jeIHAKO Kao IITO je y MPBOM C/Iy4ajy Oujia OrpaHUY€Ha MOjMOM aKTa
Tepopu3Ma HaCYIIPOT CBUM OCTa/IMM KPUBUYHUM genrnMa. Huje og 3Havaja fa
JIY je jJaBHO OKYII/bathe OUJIO 03BOJ/HEHO, OJJHOCHO TIPHjaB/beHO HA/IIeKHUM
opranuma (Mwujaunh LiBeranoBuh, 1985: 120-121; Hukonuh, 1989: 179). OBo
u3 ABa passora. [IpBo, mocToje ciy4ajeBu Kaza MMpUjaBa OKYyIl/bakha HHje
HY)KHQ, a jeflaH Of, TUX CJIy4ajeBa THUe Ce CIIOHTAaHUX MHUPHHUX OKYI/baka
Kao HamocpexaHe peakiuje Ha oxpehenu qorahaj.o Ipyro, ycmos mpujaBe je u3
OYMTIJIEZHUX Pa3JjIora HECIOjUB Ca TEPOPUCTUYKUM aKTHMA, a OJTOBOPHOCT
3a oBa Tpu moralaja je je IMHCTBEHO peryarcaHa.

9 3aKOH 0 jaBHOM OKYII/bakby peryJulle Kaja je MoTpeOHA MpHjaBa OKyI/baka U Kaja
TakBa ob6aBe3a m3ocTaje. HaBeeHr mpuMep peryimucaH je 4i. 13, CT. 1, Ta4. 4 3aKOHa O
jaBHOM OKYII/baby, KOjU IPOIIUCYje fa Ce He IPHjaBJbyjy CIIOHTAaHAa MUPHA OKYI/baha, Oe3
OpraHm3arTopa, Kao HelocpeaHa peakiivja Ha ogpehenn gorahaj HakoH Tor gorahaja, Koja
ce oJip)kaBajy Ha OTBOPEHOM UJIM y 3aTBOPEHOM IPOCTOPY, PaJi¥ M3Pa)kaBaka MUII/bekha
Y cTaBOBa MOBOZIOM HacTtasor gorahaja. /lerasbHa aHanM3a ycioBa HaBe/leHe 3aKOHCKe
HOpMe IpeBa3uia3u nmorpebe paza.
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Ba)xHO je mprMeTHUTH LIMPHUHY yC/IOBA ,yCMepele NPOTUB YCTaBHOT
ypehema”. YcTaB, Kao HajBUIIM MpaBHU aKT, yTBphyje He camo ypehemwe
Jp>KaBHE BJIACTH M HaZIJIEXKHOCTH P)KaBe U T0jeIMHUX JP)KaBHUX opraHa Beh
rapaHTyje uogpelhenanpasau c1060/e, IOCTaB/ba OCHOB €EKOHOMCKOT ypehema,
jaBHUMX $pUHAHCH]a ¥ TepuTopujanHor ypehema. Otyga Bykoruh (2014: 187)
3aKJbydyje Ja HHje HY)XXHO Zia je aKT Hacu/ba M Tepopa yCMepeH JHUPEeKTHO
MPOTUB APXXaBHOT ypeherma 111 KOHKPETHOT peACTaBHUKA BIaCTH. [lpyrum
peunMa, o6yxBaheH je cBaKM aKT Hacu/ba U Tepopa Koju nospelyyje YcraBom
rapaHToBaHa npasa u cno6oge. Kapanukuh Mupwuh (2012:198, 199) ykasyje ga
YCMepeHOCT TEPOPUCTHUYKOT aKTa, jaBHUX AEMOHCTpaLMja U MaHUecTanyja
Ka MO/ pHUBakby YCTAaBHOT IIOpeTKa HHUje yC/IOB OITOBOPHOCTH A p)KaBe IpeMa
4. 180 300, Beh HCK/BYYHBO yC/IOB HENIOCTOjakha MpaBa yYeCHUKA TaKBUX
ngorahaja Ha HaKHaay wrere npema 4. 180, ct. 2 300. Hcra ayTropka (2012:
198, 199) 3aK/by4yje, HA OCHOBY aHATM3UPAHE CYACKe IPAKce, a OATOBOPHOCT
Ip)KaBe y cMHCITY 4. 180, cT. 1 300 mocToju U 3a ITeTy ycJies aKTa Tepopa u
HacHsba KOjU HeMa 3a LIWJb MTOZPHBatbe YCTaBHOT NMOPEeTKa, ,yKOJIHKO je ped o
OPTaHM30BaHOj aKIIMj1 HaCHba, KOja je MOTUBHUCAHA OJTUTUYKHUM LI /beBUMA
Y yCMepeHa IPOTUB AP)XaBHOT ypeljera nnu 6e3benHocTH gpxkase”.® [Iputom,
LIM/b HAaCHUJIHOT KCIIO/bAaBabha IMOJUTUYKOI CTaBa MOXe OUTH yCMepeH
MPOTHB Jpyre Ap)kaBe, MeljyHaposHe opraHHU3aLyje N MyJITHHALLMOHA THE
komnanuje (Kapanukuh Mupuh, 2024: 633).

Y cBeT/y IpeTXOAHO pedyeHor, 3Ha4ajHo je YKas3aTHu Ha HOBHjy CYJCKY
npaxkcy. Bpxosuu cyp je mpumenwno 4. 180 300 y cay4ajy Kaza je omrrehena,
MPUIMKOM NoceTe MaHUdecTaLuju, mopeheHa y nerwoj 6amtu kaduha jep
je WTEeTHUK ayTOMAaTCKOM IYIIKOM 3aro4yeo HACYMHU4YHY padaiHy namly
HcnapruBameM 26 MeTaka." CyJ je MCTAKAO Aa jecTe TA4HO Ja je, Y OKBUpUMa UJL.
180 300, rmojam akaTa HacH/ba OTPAHUYEH yCMepemeM Ka Mo pHUBaky yCTaBHOT
ypebema jep 61 BUX0BO yOOHYajeHO 3HaUYerhe BOLHUJIO O IOBOPHOCTH Jp)KaBe
3a CBaKy ILITETY yC/Ie/i aKaTa HacK/ba (KPUBHUYIHUX Jea). MehyTum, noceGHo je
LIeHHO YU IbE€HHUILY [A je LITeTa HACTa/la TOKOM TPaJUIlMOHaTHe MaHupecTalvje,
KOja ce ofp)kaBa Ha jaBHOM MeCTY, y IeTH0j 6aiTH, y mpucycTBy Beher 6poja
JbyAU. 3aK/byUdakK cyga OO je fa cy HaJJIeXXHU OPTaHHU Jp)KaBe OWIIH LYXXHHU
[la ocurypajy 6e36egHOCT moceTHana TakBe MaHudecTanuje. Jakie, cyz je

10 ,Kazaje MmarepujanHa v HemaTepujaTHa IITeTa HACTasla yCjle/ akaTa HACKJba U Tepopa
KOju cy OMIM yIepeH! MPOTHUB LPXKaBHOI CHCTeMa a MHCIMpucaHu MehyHanmonatHoM
HeTpre/buBoOIIhY KOjy Cy Ap)KaBHU OpraHU GUIIM LYXKHHU Ja CIipede, LITETY je JyXKHA Ja
HakHagu gpxasa.” [Ipecyga BpxosHor cyma Cpouje PeB 2937/2005.

11 Tlpecyna BpxoBHor kacauuoHor cyza Pes 4823/2020. [IpBocTenenu cyz, je 610 ycBojuo
TY)XOEeHHU 3aXTeB TY)XHbe. Y IOCTYIKY 10 )KaJIOH, APYTOCTENEHH CY/ je IPerHaYno Ipecyy
U 07610 Ty)XOeHH 3aXTeB TyXXH/be, 0O6pa3iaxxyhu fa Ap)xaBa HUje OLTOBOPHA 3a IITETY
ycJlesi akaTa HacKba KOjU CY yCMepeHH IIPOTUB MojeANHALA, U3 TUYHUX N00yja IITeTHHKA.
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HM30CTaBHO yCJIOB IOJUTHYKE MOTUBUCAHOCTH HACH/ba U LJeHUO UCKJbYYUBO
OKOJIHOCT HaCTaHKaA lITeTe ycies jaBHe MaHudectanuje. CTora ce YMHH Ja
rpaHUIe OATOBOPHOCTH JpikaBe y okBupuMa 4. 180 300 nocTajy ,,3amarmbete’.

[IpaBHa y3pOYHOCT MOCTOjU H3Mel)y HeHCIyHemwa HaJJIeXHOCTHU
(mpaBa u o6aBe3e) Ap)KaBe Ja OAPXU MUP U CTAaOMTHOCT Y APYLITBY, Kao U
na ob6e3b6enu cCUTYpPHOCT cBojux rpahaHa, mytem fenoBama CBOjUX OpraHa, 1
HacTaste wrete. Ped je o oqroBopHocTH 360r Heunmbema (Karaniki¢ Mirié, 2012:
189, 194, 196), 0AHOCHO mponyurTata. OLroBOPHOCT MOCTOjH jep je 04TOBOPHO
JIviLie TIPOIYCTHJIO /1 CIIPEYH LITETHU UCXO/, A UMAJIO je IpaBHYy o6aBe3y aa
to yunnu (LIBeTrkoBuh, 2020: 92, 93). [IpaBHa 06aBe3a gp)kaBe MPOUCTHYE U3
paHUje HaBeJIeHNX YCTaBHUX U 3aKOHCKUX Ha/IJIe)KHOCTH.

2.3. Paznosu 3a uckKk/by'ere oazoeopHocmu

Hacranak mrere ycien gorabaja xkakBu cy TepOPHUCTHUYKU aKTH,
jaBHe ZeMoHCTpauuje u Manudecrtanuje je prima facie [OKa3 U30CTAHKA
ocTBapema HajIe)XXHoCTH (06aBe3e) fpxKase. /Ip)xaBa ce He MOXKe 0CT060LUTH
OJOBOPHOCTH J0Ka3yjyhu fa cy eHM opraHu MocTymnaaiv Kako je Tpebaoy
JAaTUM OKoJHOCTUMA (0acycTBo KpuBHiie). Huje moTpe6HO yTBphHBame Koje
Yumeme ApXKaBe 0u crpeunsio HacTaHak wrete (LBerkoBuh, 2020: 97) jep
OJTOBOPHOCT NOCTOjH ipso iure. MehyyTum, gpikaBa Kao Ty>XeHa, y TapHULIM 3a
HaKHAZy LITeTe MOXe /1a J0Ka3zyje a HUCY UCITYBeHU YCIOBU OATOBOPHOCTH:
Jja LITeTa HYje HacTaJla Kao NoC/IeiNla TEPOPUCTHUUKOT aKTa UJIX IIPUINKOM
Yy Be3H Ca jaBHUM JeMOHCTpanujaMa u Mmanudecranujama (Karanikié¢ Mirié,
2012:198).

W3 peueHor ciepy 1a ¢pakTHIKa HeMOT'YhHOCT /ia ce Cripeyy HacTaHaK
wrere HUje ocso6ahajyhu pasnor (Karaniki¢ Miri¢, 2012:189). To Hac Bogu Ka
pa3Marpamy MUTaka Aa /4 je Buiia cria ocnobahajyhu pasznor. Hanwme, Buia
cuia je crio/bHU Joralaj, HeM3BeCTaH U HellpeBU/JbUB, KOjU Ce HUje MOTrao
ns6ehu nnm orkmonnTu.> Umajyhu y Buay na uuje o 3Havaja a v je mreta
MOIJIa Jia Ce CIIpeYH, TO C/IeJU Ja Ap)XXaBa OAroBapa U 3a WreTy of Aorahaja
Koju ce HHje Morao n3behu mnn orknonuTu. Mehytum, ogroBoproct gpxase
MPOUCTHYE U3 HEUCITYHheHha Ha/IJIeXXHOCTH APXKaBe Ja OJPXKU jaBHU PeJi U MUP
1 fa 06e36enu curypHoct cBojux rpahana. To 3Haum za ap)kaBa He oAroBapa
3a CBaKy IIPOY3pOKOBaHY LITETY, HO CaMO OH/a KaJa je LITeTa Iocaesula
aKara jaBHOT, MOJIMTUYKH MOTHUBHUCAHOT HAaCK/ba (CYIITHHA 3aIUTHTHE HOPME).
YKOJIMKO je ITeTa NpOy3pOKOBaHa KaKBUM gorahajem Koju je HacTao BaH OBUX
aKarTa, a KOju je 6MO HeM3BeCTaH W HENMPEABUI/BUB U HHUje ce Morao u3behu
W1 OTKJIOHUTH, OATOBOPHOCT U30CTaje. [lojeguHu ayTopu nmocpesHo yKasyjy
Ia Bulia cuia Huje ocnobahajyhu passor, ucrunuyhu ga je ogroBopHocTt

12 Bugeru: un. 177 300.
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Ip)XaBe ,6e3yc/ioBHA” U /1A je MO)Ke UCKJBYYHUTH jeIMHO KpruBHULa omrreheror
(Hukonuh, 1989: 180-181; Paguuruh, 2019: 304).

OBaj ciry4aj o6jeKTHBHE OJIOBOPHOCTH je MTOOLITPEH Y OZHOCY Ha HheHe
ocCTajie ciay4ajeBe jep UCK/byurBa KpuBuia Tpeher nmuua Huje ocnobahajyhu
pasnor (Karaniki¢ Miri¢, 2012: 197). CBu HaBegenu gorahaju o6GyxBarajy
nenoBame Beher 6poja nuia, crora je HaBeeHU UCXO[, TOTUYAH.

2.4. Owmehenu, wmemHuk u 002080pHO UYE

[TpaBo Ha HaKHaAYy LITeTe UMA caMO GUBUUKO JIUIE KOje je IpeTpIeio
TeJleCHe MOBPe/ie UJIY YMja je UMOBHHA omTehena nnu yuumrena. /logaTtHo,
craryc owrreheHor UMajy 1 Cynpy >XHUL M U GIUCKU cposHULM oBpeheHor (y
CJIy4ajy TELIKOT MHBAIUAUTETA), OAHOCHO ycMpheHor nuia.

[TpaBo Ha HaKHAay IITETE HEMAjy OPraHU3ATOPH, YYECHULIH, OACTPEKAYH
Y [IOMaravyy y akTy Hacu/ba UJIM TePOpa, OLHOCHO y jaBHUM JeMOHCTpaljaMa
1 MaHHudecTajamMa Koje cy ycMepeHe Ha MOJpHUBamke YCTaBHOT ypehema.B
Ha6pojane kaTeropuje nuia HeMajy cratyc ourreheHor jep je ped o mITeTHH-
LIMMa, OJHOCHO O Cay4YeCHHIIMMa y mrteTHOM gorabajy. ['yGutkom mpaBa
Ha HaKHaJy IpeTpIl/beHe LITeTe CAaHKIMOHUIIE Ce yUYeCTBOBambe y jaBHUM
OKYTI/bAFbMIMA, aJIM CAMO OHJA Ka/id je KOHKPETHO JIIle MPUGErio Hacuby
(Kapanukuh Mupuh, 2024: 634).

ITeTHUK MOXe OUTH OMJIO KOje GU3UIKO vu TTpaBHoO ule. [llteTHUK
MO)Ke OUTH U [pyra Ap)KaBa UM OpraHu3anuja apxkasa. Y gomahoj cyackoj
MIPaKCH M3ABOjUJIH Cy Ce C/Iy4ajeBU MPHUMeHe OBOT C/y4aja OJTOBOPHOCTH
Ha wreTHe gorahaje TokoM paroBa HakoH pacnaga CPP Jyrocnasuje,* kao
v wreTHUX gorahaja rokom 6omb6apaoBama CP Jyrociasuje 1999. rogune.’s

13 Bupgeru: un. 180, ct. 2 300.

14 Y Be3u ca mTeTHUM fgorahajuma TokoMm paroBa AeBefecTUX FOAMHA MPOLIIOT BeKa Yy
CY/ZICKOj IPAaKCH Pa3fBojuiie Cy ce ABe BPCTe OJrOBOPHOCTH Jp)XaBe 3a IPOY3POKOBaHY
wrety. [IpBa ce THIja1a 06jeKTUBHE OLTOBOPHOCTH 3 LITETY Of, OTIaCHE CTBAPU U ONlacHe
JleJIATHOCTH, Ha 0CHOBY 4L 173 1 174 300 (paTHa wreTa). [Ipyra ce Tunana o6jeKTUBHE
O/ITOBOPHOCTH 3a LITETY Off TEPOPUCTUYKUX aKaTa, yYUHEeHHUX Y UCTO BpeMe, Ha OCHOBY YJI.
180 300. Y 06a ciy4aja IpUMETHO je ia Cy cTaTyc ouTeheHUX ULA MMaIu IIpUNaSHULLU
JHA, repurtopujante on6paHe v JOOPOBO/bLIM YK/byueHH Y JHA viu TepuTOpHjanHy of0paHy.
3aK/py4ak IOHeT Ha caBeToBawy CaBesHor cyza, BpxosHor BojHOr cysa, BpxosHor cyza
Cp6wuje, BpxosHor cyza Lipue T'ope u Buuier mpuBpeaHor cyzay beorpagy ogpxaHor 24,
25. ¥ 26. centeMbpa 1996. rofMHe.

15 Ycen Hec/larama HHKeCTelleHUX CyJ0Ba, BpXoBHU cyf 3ay3e0 je MpaBHO CXBaTamwe fia je
JIp’KaBa 0/IrOBOPHA 3a HAKHA/y IITeTe MPUIaAHUIMMA BOjCKe U MOIMLIHje, Kao U YIaHOBUMaA
MOPOJ LA MOTUHYJINX U PatbeHUX IIPUIAJHUKA OPY)XKaHUX CHATA, y TEPUOAY PATHOT CTaka
071 24.3. 1,0 26. 6.1999. roguHe. [IoHOBO, pa3jBojeHe Cy fiBe BPCTEe OJTOBOPHOCTH 3a IITETY.
ITpBa ce THnana o6jekTHBHEe 0AroBopHOCTH 3a wTeTy o HATO cHara, Ha OCHOBY 4JI. 173
u 174 300. [Ipyra ce Tunana o6jeKTUBHE OITOBOPHOCTH 3a IITETY O/ CTPAHe YIaHOBA U
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YcioB y3po4He Be3e y OBHM CJIy4ajeBMMa IPOy3pOKOBama LITETe
OJly3uUMa CBOjCTBO LITETHWKA OHUM JIMIIMMA KOja Cy UCKopUCTHUIa gorahaje
TOKOM TEPOPHUCTHUYKOT aKTa Aa APyrruMa HaHecy LITETY, UM Koja Cy ce Kao
y4YeCHHULIM jaBHUX JeMOHCTpalHja U1K MaHuecTaluja U3LBOjUIa U3 TUX
rpyIa pajy Mpoy3poKOBama LITeTe JHIY KOje ce HUje Hala3Wujo Y ’BbHUXO0BOj
6musuau (Hukonuh, 1989: 172-173). Y oBuM ciy4ajeBumMa Hema nocebHe
OJrOBOPHOCTH ApJKaBe, CTOTA HY OBa JIN1]a HEMAjy CTATyC IITETHUKA Y CMUCITY
oBe BpcTe ofroBopHocTH. OfBOjeHO je MUTame BHUXO0B CTATYC LITeTHHKA TpeMa
OIIITHUM IIPaBU/IMMa OATOBOPHOCTH 3a LITETY.

JpxaBa je oarosopHo nutie. OATOBOPHOCT JpKaBe norogyje omreheHom
U OJIaKIIaBa HeroB MPOoIecH!U Mojoxkaj. OH He Mopa Ja JoKa3yje Koje nule
je mpoy3pokoBasio urrery (IITETHUK Hajuenrhe 0CcTaje HEMTO3HAT), HUTH je
ontepeheH nmuTameM CONBEHTHOCTH IITETHUKA. [IpaBHOMONMUTUYKY pa3Jior
Be3HMBama OBOT C/ly4aja IPOY3POKOBama IITeTe 3a JPXKaBy Kao 0/TOBOPHO JIMIIe
JIEYKH Y, TIPETXO/HO UCTAKHYTOj, YCTaBOM YCTaHOBI/bEHO] HA/IIE)XHOCTH Jip)KaBe
Ja ocurypa 6e36eaHocT cBojux rpabhaHa. /lp>xaBa ocTaje 0rOBOPHO JTHLIE YaK
M KaJa Cy jaBHe IeMOHCTpalje uin MaHudecTauje uMajae OpraHu3aropa.
[Tpema 3aKoHY, TOC/IOBE KOjH Ce OLHOCE Ha OZiP)KaBatbe OKYIUbakha, YK/byuyjyhu
Y TIOC/IOBe 3a1THTe 6e36eTHOCTH JbYAU U UMOBHHE, 06aB/ba MUHUCTAPCTBO
YHYTpallkUX nocjaosa.'® /laksie, 4ak ¥ Kaja je mo3Hat opraHusarop oapehenor
JaBHOT OKYTI/bakba, OATOBOPHOCT Jp)KaBe He N30CTaje.

Mako oarosopHo nu1e, Ap)XaBa UMa IpaBo U 00aBe3y Ja ce perpecupa
071 IN1IA KOje je LITeTy IIPOy3POKOBao.” /Ipyrum peunma, YKOIHKO je IITETHUK
MO3HAT, ip)XaBa O0CTaje OATOBOPHO nulle 3a NoTpebe obemrehema omrehenor,
anu ncrlaheHy M3HOC MOXKe M MOPA [Jja 3aXTeBa of IITeTHHUKA. [IpaBo perpeca
3acTapeBa y pOKYy 3acTape INOTpaXXUBamka HakHaze mrere.® OATroBOPHOCT

axtuBucTa OBK, koja je npornaiieHa TepopuCTHYKOM OpraHM3al1joM, a Ha OCHOBY YJI.
180 300. IlpaBHO cxBarame 3ay3eTo Ha cegHuLM ['pahanckor ogepema BpxosHor cyza
Cp6uje oz 10. 12. 2001. TOLUHE.

Hcry samTury Hucy y)xuBanu rpahaHu Koju cy, Kao LUBHIIHA THILa, moBpeheHa TokoM
HATO 6om6apzoBama, jep BHUXOBO /ie/I0Babe HIje MMaJIo KapaKTepP TEPOPUCTUUYKOT aKTa
(471.180 300), HUTH je peACcTaB/baIo 00aB/batbe OMACHE JeIATHOCTH 0J, cTpaHe foMahe
npxase (4. 173 1 174 300). [Ipecyzna Anenaunonor cyza y Kparyjesuy [k 458/2010.

16 Buperu: ui. 9 3aKOHa O jaBHOM OKYIL/bamby.
17 Buperu: ui. 180, ct. 3 300.

18 Tlpema ui. 376 300, noTpa)kuBame HaKHa/ie LITeTe 3acTapeBa y POKY Ol TPU rOfHe
0/l cCa3Hama 3a IITeTy U IITeTHHKA, a y CBAKOM CJIy4ajy y POKY Of IleT ToiMHa Of Kaja je
mTeTa HacTana. MehyTum, yKoIuKo je mITeTa HacTaIa U3BpLIeHeM KPUBHUYHOT JeJIa, LITO
jey ciydajy TepOPUCTUYKHUX aKaTa MpaBuiIo, mpeMa 4. 377 300 norpaxuBamwe HaKHaJe
LITETe 3aCcTapeBa y POKy ofipeheHOM 3a 3aCTape/1oCT KPUBUYHOT rObeba (YKOIHUKO je 0Baj
POK 3aCTapesIoCTH SYXXHU Of, OIIITET POKA, IPETXOLHO HaBeJeHOr). Y CYACKO]j IIPaKcH je
3ay3eT CTaB Jja IPUBUJIETOBAaHU POKOBH 3aCTape/IOCTH MOTPA)KMBaba HaKHa/le LITeTe U3
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Ip)KaBe je cTora MpyMMapHa, a He cropeAHa (CyrncuaujapHa), jep oHa ocTaje
OZITOBOPHO JIMIIE YaK M KaJa je LITeTHHUK ITO3HaT.

2.5. Ilapadokc pa3eoja

Y nuTeparypw je joll paHUje UCTAaKHYT CBOjeBPCHU ITapaJloKC pasBoja
OBOT MOCeGHOT cIy4Yaja ogroBopHocTH. [IpBo je n3mMeHama 3aKoHa U3 1985.
rogvHe 3aKOHCKa ofApenda M3MemeHa TaKo Ja ce oOyxBaTe C/Iy4ajeBH
MMOBHMHCKE IITeTe KOjy mpeTprnu pU3UUKO HLie, a ToceGHO je 03BOJ/beHa heHa
peTpoaKTHBHA IPUMeHa Ha CJIy4ajeBe IMPOy3pPOKOBakba MMOBHUHCKE IITETe
TOKOM geMoHcTpanuja Ha KocoBy u Mertoxuju 1981. roguue (Autnh, 2008:
500; Karaniki¢ Miri¢, 2012: 191, fn. 9). [ToTom je, moYeTKOM ABEXU/bATUTHX,
BpxoBHU cy[, y CB0jOj TPaKCH HACTOjao Aa UCK/bY4H U3 cdepe IpHUMeEHe OBe
HODMe CIy4ajeBe LITeTe KOjy cy foMahu apkaBmanu nperpnenu Ha KocoBy
1 MeToxwju 071 1999. roguHe na Hagampe (Karaniki¢ Mirié, 2012: 200, 201).

Opyke BpxoBHOT cyZia y HOBOM MUJIEHHjyMY CaZp)Kajie Cy 06pasioKerbe
Jla je mpecTajia OATrOBOPHOCT Ap)kaBe 3a Oe3bexHocT rpahana Ha oBOj
TepPUTOPHjH U [la APXKAaBHU OPTaHU HUCY MOIJIM Jla CIIpeye HaCTaHaK LITeTe
(Karanikié¢ Miri¢, 2012: 200)." 'yGUTKOM paKTHIKe KOHTPOJIE HAJL € TIOM CBOje
TepUTOpHje 1999. TOANHE TIPEeCTAo je U CyBepeHUTET Ap)XKaBe Ha TOM Jey
TEPUTOPHje, TpeMa CXBaTamwy CyZAa, a CyIIPOTHO mpeaMOynu YcraBa u Bogehum
jaBHOMOMMTHYKUM HaparuBuMa (Karaniki¢ Mirié, 2012: 201). Mehytum, 4.
180 300 jacHo ynyhyje ga gp)xaBa o4roBapa 3a IITETY KaJa Cy lheHHU ,,0praHu
mo Baykehuwm mpomnvcuma GUIM Iy)XXHHU [1a cripede TakBy ety . M3ocTtaHak
nmourToBaa Pesonyuuje YjenumeHnnx Hanuja 6p. 1244, 0J CTPaHe CBUX aKTepa
npucytTHux Ha KocoBy 1 MeToxuju, yYMHHO je 3a CPIICKY APXXKaBy HeMoryhum
[a TTyTeM CBOjUX OpraHa, yIPKoC BaykehnM Mponucuma, 0cTBapyje HaJIeXXHOCT
o6e36ehuBatma jaBHOT pesra u Mupa Ha feny cBoje Teputopuje. Kapannkuh
Mupuh (2012:190) yripaBo yKasyje Ha OBy Pa3jIMKY: C je/lHe CTPaHe, TOCTOjatbe
Ly)>XHOCTH OLTOBOPHOT JIMLIA fa LITETY CIPEYH H, C Apyre cTpaHe, paKTHU4YKa
HeMOTryhHOCT OITOBOPHOT /TUIA ZIa TO YIYUHU. YKOTHKO Ap)KaBa UMa Jy)XXHOCT
Ia mreTty crnpeur, 6e3 063upa Ha weHe pakTHUIKe MOryhHOCTH, OHa OCTaje
OJITOBOPHO /ulle y cMucy 4. 180 300.

4. 377 300 TeKy caMo TpeMa yYHHHUOIy KpDUBHUYHOT Jle/Ia KOjUM je LIITeTa IPOy3pPOKOBaHa,
a He U NpeMa Jp)KaBM Koja 0/iroBapa 3a IITeTy yMecTo mera. [Ipecyna BpxosHor cyza
Cp6wuje PeB 2409/2007.

19 M3 o6pasnoxema npecyze BpxosHor cyaa Cp6uje Pes 2411/2007: , [Ipema Kymanosckom
criopasymy, KPOP je ogroBopaH 3a 6e36enHocT rpahana Ha reputopuju Kocoa u Metoxwje.
[ToBnauemwem Bojcke Jyrocnasuje ca oBe Teputopuje, KPOP je mpeyseo koHTpony Haf,
OBOM TEPUTOPHjOM, I1a Ty)KeHa HUje y MOTYhHOCTH fa rapaHTyje 6e36eaHocT rpahaHa Ha
tepuropuju KocoBa u Meroxuje. 3aTo Ty)xeHa Ha ocHOBY 4. 180 300 He ofrosapa 3a LITeTy
KOjY CY TY)XHOLU IIPEeTPIIeIH, jep ’eHU OPTaH! HUCY MOTI/IY CIIPEYUTH HaCTaHaK ureTe.”
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Y o6a npumepa, BUJJ/BHUBO je a cy AeliaBama Ha KocoBy u Metoxuju, feny
ngomahe TepuTopuje, yTHIaa Ha pa3Boj OBOT HOCEOHOT CTy4aja OATOBOPHOCTHU
3a wrety. /loK je ucrpBa mpruMeHa HOpMe IpoLIMpeHa Kako 61 06yxBaTuia
c/lyd4ajeBe NMpoy3pokoBamwa 1TeTe Ha KocoBy m MeTtoxuju, nBe geueHuje
KaCHWje CyJcKa mpaKca je Cy)KaBajia moJpydje mpruMeHe HOpMe, U30CTaB/bajyhu
yIIpaBo cy4YajeBe MpOy3poKoBama mreTe Ha KocoBy u MeToxuju.

3. Perynuncame nmoceGHOr ciry4aja OaroBOpHOCTH
y ouBmum penyorukama COPJ

CamocTanHe ap)XaBe Koje cy Hactase pacmagom CPP Jyrocnaswuje
Ipeysesie Cy caBe3HU 3aKOH O OOJIMrallMOHUM OJHOCHUMA U3 1978. TOAVHE.
[lojenyHe oA BUX CY U30CTAaBUJIE UJIM IPOMEHUIE Ofpesi0y O OATOBOPHOCTHU
JpKaBe 3a IITETY Of, TePOPUCTUYKUX aKaTa, jaBHUX [JeMOHCTpaluja U
manudectanuja. Ogpendy o 0LrOBOPHOCTH Jp)KaBe 3azpxkae cy Cp6uja,
Bocna u XepuerosuHa,*® Ciosenuja,* u llpna 'opa.>* Y gomahoj nureparypu
HCTUYe ce HEMOTPeOHOCT 3a/ip)KaBama OBe 3aKOHCKe HopMe. Hanme, Bykotuh
(2014: 190) yKkasyje ma noTpeba obewrehermna XpTaBa TEPOPUCTUUKHX aKaTa
Tpeba ga OyJe 3a0BO/beHA IyTeBUMA yIIPaBHOT IOCTYIIKA, U3 MOCEOHUX
peny6nukux poHIOBa.

HakoH nmporaniema He3aBUCHOCTH, XPBaTCKa je 1991. ToJuHe y 3aKOHY
0 06Be3HUM ofiHOCHMA YKuHYA 4. 180 300, a ¢BM NOCTYNIY 32 HAKHAAY
IITeTe Ha OCHOBY OBOT 4YJIaHA Cy MPeKUHYTH.” Tex 2003. roquHe XpBaTCKU
3aKOHOZABALL YCBOjHO je MoCeOHU 3aKOH KOjUM je peryarcaHa OATOBOPHOCT
Jp)XaBe 3a LITETY Of TEPOPHUCTHUYKUX aKaTa M jaBHUX JIeMOHCTpalHja, ca
3HAa4YajHUM M3MeHaMa y OFZHOCY Ha IMPeTXOAHHU O0G/IMK OBOr MHCTUTYTA (Bu-

20 Bupgern: ¢l. 180 Zakona o obligacionim odnosima, SI. list RBiH, br. 2/92,13/93113/94, i
SI. novine FBiH, br. 29/03 i 42/11.

21 Bupgeru: ¢l. 156 Obligacijskega zakonika, Ur. list RS, br. 83/01, 97/07, 64/16 i 20/18.
22 Buperu: ¢l. 187 Zakona o obligacionim odnosima, SL. list CG, br. 047/08, 004/111 022/17.

23 Zakon o obveznim odnosima, Na. novine, br. 53/91, 73/91, 111/93, 3/94, 7/96 i 112/99.
JlomyHa 3aKOHa je y4rbeHa y BUAY 49I. 1842 1 1846, KOjU Cy IPOIMCHBAJIH /a Ce IPEKNAjY
noctynuu yrephusama oagroopHoctu Peny6irke XpBarcke 3a WITETY HACTATy TOKOM
JlOMOBHHCKOT paTa U 3a yrBphuBame o4ropopHocTH Peny6inke XpBaTcKe 3a LITETY
Hacranyy 6usioj CPPJ 3a kojy je oaroBapasa 6usma CPPJ. 3akoHcke ogpende ynyhusane
cy pga he ce mocTynuu HacTaBUTH 10 JOHOLIEHY NOCEOHUX 3aKOHA. TO je YYHHEHO 2003.
roguHe: Zakon o odgovornosti Republike Hrvatske za Stetu uzrokovanu od strane pripadnika
hrvatskih oruzanih i redarstvenih snaga za vrijeme domovinskog rata, Na. novine, br.
117/03; Zakon o odgovornosti Republike Hrvatske za $tetu nastalu u biv§oj SFR] za koju je
odgovarala bivsa SFR], Na. novine, br. 117/03. HoBu 3akoH 0 06Be3HuM ogHOCHMa He ypehyje
0Baj CJIy4aj OATOBOPHOCTH 3a LITETY, MMAjy y BU/y HaBe/IeHO MOCeGHO 3aKOHO/ABCTBO.
Zakon o obveznim odnosima, Na. novine, br. 35/05, 41/08, 125/11, 78/2015, 29/18, 126/21,
114/22,156/22 1 155/23.
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kovac Puvada, 2006: 268). KpaTku 3aKoH 0f, caMO 12 YJIaHOBA peryjuiie
yCJIOBe OZITOBOPHOCTH Y HAYMH OCTBAapHWBamwa HaKHaje wmreTe of /Ip)xaBHOT
O/IBjeTHUIITBA, OJHOCHO TpaBoOpaHuiaurTea. [lojam mrere je orpanuveH
Ha IOCJ/Iefylle CMPTH, TeJleCHe NoBpese U owTehewa 31paB/ba, a BUCHHA
HaKHaJe LITeTe je 3aKOHOM OrpaHMYeHa Ha 60% o/ YKyIHOT M3HOCA LITeTe.
OurreheHnMa y cMHUC/TYy 3aKOHA CMaTPajy ce ocobe Koje cy MpeTpriesie TeTy
ycies; TEpOPUCTUYKOT aKTa UM jaBHE JeMOHCTpalje, Kao u 0cobe Koje cy
LITETy MpeTpIeie NOKyllaBajyhu fa crpeye WITETHY Pajiby UIH [a MPYXKe
momoh >xprBama.>* [TpumMeTHO je ma omreheHu Moxke 6GUTH camMo GUBUUKO
nmue. HakHaza mTere HacTasie moBpesioM MMOBHHCKHUX IIpaBa OCTBapyje ce
y CKJIaZly ca 3aKOHOM O OOHOBH. JeIHAKO TAKO, y CKJIaAy ca ogpenbama oBOT
3aKOHA, HACTaBJbajy Ce MOCTYILM MPEKUHYTH HAa OCHOBY 3aKOHA 0 0OBE3HUM
OJlHOCHMa.

CeBepHa MakeJoHUMja je U3MeHHUIA CJIy4aj OATOBOPHOCTH JpXKaBe 3a
LITETY OJf TEPOPUCTUYKHUX AKATa, jaBHUX AEMOHCTpallfja U MaHudpecTanuja.
Hauwme, 4. 169 3akoHa o o6nuranMoHuM ogHOCUMA gaHac ypehyje ma je
Jp)KaBa OJrOBOPHA 3 LITETY IPUYHIbEHY IPABHUM U GU3UYKUM JIMIMMA Ha
teputopuju Peny6irike CeBepHe MakeoHUje, Of CTPaHe JIMLA AHTA)KOBAHUX Y
MelyHapoZHUM BOjHUM WUJTH IPYTUM OpPTaHU3al[hjaMa ca KojuMa je Perry6mmka
3aKJby4HIIa CIIOpa3yM.> V3 pedeHor jacHO c/iefiu fa je y ceBepHOMaKeJOHCKOM
pelllery yCJIOB IPOY3pOKOBama IITeTe y Be3U ca TEPOPUCTUYKUM aKTOM,
jaBHHUM JeMOHCTpaLujaMa U MaHudecTanujama u3octasmbeH. HyxaH ycioB
je CBOjCTBO LITETHHKA, a He OKOJTHOCTH Y KOjUMa je mTeTa HacTtana. Kpyr
LITeTHHKA je OrPaHHY€eH Ha JIM1IA aHTA)KOBaHA Y Mel)yHapOZHUM BOjJHUM HJIU
IPYTYM OpTaHU3allFjaMa, Koje MMajy 3aK/byUyeH CIIOpa3yM O JiejIoBamky Ha
CceBepHOMaKeJJOHCKOj TepuTopuju. IIpuTom, nojam 1mrere HUje OrpaHUYeH, A
ourrehenu mory 6utu GpusrvKa 1 MpaBHa THUIA.

4. YIIopeHO nmpaBo

Cry4ajeBU 1ITeTe OJ, TEPOPUCTUYKUX aKaTa y YHOPeLHOM IIPaBY
pasnmuunTo cy o6yxBahenu. Ca jegHe cTpane, MojeJUHU MPAaBHU CHCTEMU
pery/vily oIroBOPHOCT ApP)KaBe Ja HAaKHALM IITETY oliTeheHUMaA yCien,
HACHJ/THUX KPUBUYHUX [ie/1a, KAKaB IPUMep MpyKa HeMa4ko mpaso (Vukotic,

24 Bugetu: ¢l. 7 Zakona o odgovornosti za Stetu nastalu uslijed teroristi¢kih akata i javnih
demonstracija, Na. novine, br. 117/03.

25 Bugeru: 4. 169 Ha 3aKOHOT 3a o6nuranuonure ogHocH, Ca. secHuk Ha PM, 6p. 18/01,
4/02, 5/03, 84/08, 81/09, 161/09 u 123/13, Ca. 8echuk Ha PCM, 6p. 215/21 u 154/23. Kaga je
YCBOj€eH 2001. TOJUHE, 3aKOH je ypeh1iBao 0rOBOPHOCT 3a LITETY Off TEPOPUCTUUKUX AKATa,
jaBHUX JeMOHCTpallMja U MaHHUdecTalMja KaKBa je 6MJIa MO3HATA U y CABE3HOM 3aKOHY O
06/IUTrallMOHUM ofHOCHMa U3 1978. rogute (Fanes, 1aGoBUK-AHACTACOBCKA, 2009: 741).
KacHujuM nsmeHaMa, 3aKOHCKA HOPMa je 0OMJIa HOBY CaZpXKHUHY.
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2014:185). [Tojam HaCHTHUX KPUBUYHUX fle/Ia TUMe 00yXBaTa U TEPOPUCTHYKE
akre. [lojenune gpxaBe Kao uTo je HopBenrka 06e36elyjy camo HakHazy
LITeTe yC/Ie CMPTH, TIOBpee 3apas/ba unu cnoboge (Gjensto, 2019: 256). Taga,
HaKHa/a IITeTe yCJIes MOBpesie MMOBHMHCKHUX ITpaBa OCTBapyje ce of, TO3HATOT
HITeTHUKA WJIN y CUCTeMy ocurypama. Ca gpyre cTpaHe, IojeiUHU ITPaBHU
CHCTeMU HaKHaJy 3a IITeTy Of TePOPUCTUYKUX aKaTa 06e36elyjy ynpaso y
cucTemy ocurypaa (Ha npumep, Ppaniycka). BaxHo je umatu Ha ymy za je
obyxBaheHOCT pH3HKa TEPOPUCTHUYKOT aKTa Y OJTUCH OCUTYPamha MPeAyCIoB
OCTBapHBama ITpaBa Ha HaKHAJY.

OZroBOpPHOCT 3a LITETY yCJIe jaBHUX JeMOHCTpaLMja U MaHUecTalja,
10 TIpaBUJTY, TEPeTH JIUIie Koje je IITeTy Ipoy3pokoBao. /IpyxaBa ogrosapa
TEK YKOJIUKO je IITEeTy MPOy3pPOKOBAO APXKAaBHHU OPraH (CHare mnoaunuje),
IpeKopayemneM CBOjUX HaaiexxHocTU. [Ipumep takBor ypehemwa npeacrasipa
Hemauka.** Y paHHjoj HeMauKoj CYACKO]j TPaKCH je GMO U3PajkeH CTaB a je CBaKH
y4eCHHUK HaCUJIHUX JIeMOHCTpaliija O roBOPAH 3a LITeTYy Koja HaCTaHe TOKOM
nemoncTpanuja (Reinelt, 1970). Mizeja koja je me)xaa y mosajMiHUA OBOT CTaBa
cBOJMIIA ce Ha cyiesiehe: CBaKo KO yyecTByje y M3a3MBakby OMACHOCTH JYyXKaH
je ma mpenysMe notTpebHe Mepe fa 6K OTKIOHHUO OMACHOCT O APYTHUX MU Ja
O/lyCTaHe OJ CBOjUX aKTUBHOCTH. THMe je cTBOpeHa COMJapHa OJTOBOPHOCT
CBUX yUYeCHHKA HACHJTHUX JeMoHCcTpanuja. OmwreheHn y mapHUYHOM MOCTYIKY
He Tpeba /1a JOKaXke KO MY je LITeTy MPOy3pOKOBAo, HETO /ia je LITeTa HacTajia
TOKOM feMoHcTpauuja. CaBesHu cyg Hemauke TakaB cTaB HHje TIOAPKAO,
Beh je MCTakao fla HACHJ/IHO MOHAIAKe JPYIUX JEMOHCTPAHATA He MOXe /1d
ce IMMPUITHMIIE HEHAaCUJIHOM YYeCHUKY JIeMOHCTpalMja, YaK M KaJla OH OYeKyje
HACHJTHO TTOHALIa e 1 3HA [Ia HeroBO MPUCYCTBO MPYXKa 3aLUTUTY U 0Xpabpere
MyTeM aHOHUMHOCTH romuJie.”” [I[peMa HajBULIOj CYyCKOj MHCTAHILY, y4elnhe y
JleMOHCTpaljaMa MoXKe Jja IoBefie 0 OJrOBOPHOCTH HEHACHJ/THOT yYeCHHUKa
CaMO aKo ITOCTOjH CBeCHA Capa/iba Ca APyruMa y HaCU/JIHUM aKTUBHOCTHMA,
Kao IITO je HaBHjamwe.

5. 3aK/by4aK

OpnroBOPHOCT 3a LUITETY O, TEPOPUCTUYKHUX AKATA, jJABHUX ZEMOHCTPALIHja
u Mmauudectanuja y romahem nmpaBy cHocu gpkaBa. Pa3jior Tome nexu y

26 Deutscher Bundestag. Haftung fiir Schiden bei angemeldeten Demonstrationen. WD
3 - 3000 - 156/17. [IpeyseTo 6. 6. 2025.
https://www.bundestag.de/resource/blob/526434/d54ee4e2dd698coioaebds5329be26e33/
WD-3-156-17-pdf.pdf

27 Deutscher Bundestag. Haftung fiir Schaden bei angemeldeten Demonstrationen. WD
3 - 3000 - 156/17. [IpeyseTo 6. 6. 2025.
https://www.bundestag.de/resource/blob/526434/d54ee4e2dd698coioaebd5329be26e33/
WD-3-156-17-pdf.pdf.
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nmotpe6u o6e36ehrBara couujamHe CUTYPHOCTH U OCTBapUBatha IIPABUIHOCTH
y yc/I0BHUMa crielMpUIHUX APYIITBeHUX KoHrKaTa. OLroBOPHOCT ce Be3yje
3a Ha[JIEXHOCT Jp)KaBe ga 06e36enu jaBHU pen u mup. MehyTum, oBako
wHpoko GopMyIHcaH ratio legis oLroBOPHOCTHU ApiKaBe Boau ciefehum
MUTakbHUMa: 3allITO UCTA 3AIITUTA HUje MPYyXXeHa y CIy4yajeBUMa HaCHUIHUX
KPUBUYHUX [ieJIa KCTOT (M/IM Matber) CTeleHa OMIAaCHOCTH, a He CaMO Y CJIy4ajy
TEePOPUCTUUKHX aKaTa? 3alllTO MCTA 3alITHUTA HUje IpPy)XXeHa U IPaBHUM
nuMMa Kao omitehennma? Y HaBeieHOM ce oriiejajy He0CTaly OBOT C/Iy4aja
OJITOBOPHOCTH 34 ILITETY.

Y ynopezsHOM ITpaBy O rOBOPHOCT 3a LITETY O/ TEPOPUCTHUYKHX aKaTa je
pa3IMuUTO peryancana. [lojesuHY MpaBHU CUCTEMU PeryIMLIY O TOBOPHOCT
Ip)KaBe Za HAKHA/M LITeTy oliTeheHUMa ycies; HACUTHUX KDUBUYHUX Jejia
(na mpumep, Hemauka, Hopseiuka). KpuBuyHa sena Mory 6UTH ycMepeHa u
MPOTHB M0jeAMHALA, [OK aKTH TEPOPA M HacHJba y foMaheM nmpaBy 3axTeBajy
MOJIMTUYKO yCMepele NPOTUB ApaBHor ypehema. [lojesunu npaBHu
CHCTeMHU OBaj BUJ, HaKHaze 06e306elyjy y cuctemy ocurypama (Ha mpumep,
®pannycka). Hy)xHo je za je moiuca ocMrypaHor jauia o0yxBaTria U PUSUK
TEPOPUCTUYKOT AKTa, AOK y zoMahem mpaBy mpaBo Ha HaKHaJy MOCTOjU HA
OCHOBY 3aKOHa.

OZroBOpHOCT 3a IITETY TOKOM jaBHUX IEMOHCTpaLMja U MaHHpecTaLHja
y YIIOpeJHOM TIPaBy TEPETH NHIE Koje je mTeTy npoy3pokoBano. Omrehenu
Ty)XOy 3a HaKHaJy 1UTeTe Tpeba Ja yCMepH MPOTUB KOHKPETHOT JTHLA Koje
My je LITeTy IIPOy3poKoBaJio. [IpykaBa ofroBapa jelMHO Ka/ia Cy lbeHH OpraHu
YHemheM POY3POKOBaJH LITETY.

HaBesenu npriMepy okasyjy KOJIMKO ce pa3/NKyjy OATrOBOpY MPaBHUX
CHCTeMa Ha IMUTale OJTrOBOPHOCTH 3a LITETY ycjeJ TePOPUCTUYKMX aKaTa,
jaBHUX AeMoHCTpanuja u MmaHudecranuja. Pemerse romaher 300 mpyxa
HQjLIMPY 3aIUTHUTY jep HYLU CUTyPHOT LY)>XHHUKA — ZPXKaBY.
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Civil liability for damage arising from terrorist
attacks, public protests and public events

Summary

The Civil Obligations Act (COA) regulates one of the special cases of lia-
bility for damage inflicted during social conflicts, such as terrorist attacks, pu-
blic protests, and public events. In such cases, civil liability rests with the state,
which is obliged to ensure public peace and order. and protect citizens’ property
and safety. The state has strict (objective, no-fault) liability, which is restricted
to damage resulting from death, physical harm, or destruction of property of a
natural person. Property rights of legal entities are not protected within this case
of liability. An activity of a third party is not the ground for exemption.

The evolution of liability for damage arising in such case is somewhat
paradoxical. First, due to the 1981 riots in Kosovo and Metohija, the lawmaker
retroactively extended the legal norm to cover situations involving damage to
private property. Second, the application of the legal norm envisaged in the COA
was restricted in court practice to exclude cases of damage arising from terrorist
attacks in Kosovo and Metohija from 1999 onwards. Many states that were part
of the former SFR Yugoslavia embraced the former federal Civil Obligations Act
(1978). However, only Bosnia and Herzegovina, Slovenia, and Montenegro have
rules governing this case of state liability. North Macedonia and Croatia have
their own rules that do not correspond to the Serbian ones.

In comparative law, such regulation of state liability is uncommon. In most
cases, the victim of a crime, including terrorism, is entitled to compensation from
the offender (tortfeasor) rather than the state government. Similarly, the damage
caused during public protests also falls within the liability of the tortfeasor rather
than the state. Yet, the state may be held liable for harm caused by police officers
to participants in public protests.

The paper discusses the requirements for establishing strict liability of
the state in Serbian law, the legal grounds for exemption, and the historical de-
velopment of this legal institute. The paper also provides a comparative law
analysis, encompassing the legal systems that used to be part of the former SFR
Yugoslavia, and some European legal systems.

Key words: liability for damage caused by politically motivated violence,
state liability. liability for risk, duty of care, liability for omission (non-perfor-
mance).

" PhD Student, Faculty of Law, University of Ni$
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CITMCAK PELIEH3EHATA 3A 2025. TOZUHY

Ip l'opgana Mnuh I[Nonos, peposuu npodecop, [lpaBuu pakynrer
YHuBepsureTa y beorpagy;

Ip 3opan Mupkosuh, pemoBuu npodecop, IlpaBuu dakynrer
YHuBepsureTa y beorpagy;

Ip [Oparan Byjucuh, pemosuu npodecop, IlpaBuu dakynrer
Yuusepsurerta y Kparyjesuy;

[p 3opaH [leBpma, pegosuu npodecop, [IpaBociaBHU 6OrOCTOBCKH
dakynter YHuBepsurera y beorpany;

Ip Mapwuja Kapanukuh Mupuh, pegosuu npodecop, [IpaBuu
dakynTer YHuBepsurera y beorpany;

Op Ipenpar Jumutpujesuh, pegosuu npodecop, Jenaprman 3a
npaBHe Hayke, [Ip)xaBHU yHUBep3uTeT y HoBom [lazapy;

Ip Cno6oman Opnosuh, penosuu npodecop, [lpaBuu paxynrer
Yuusepsureray Hosom Cagy;

Ip Huna I1nanojesuh, pegosuu npodecop, [IpaBuu dpakynrer
Yuusepsurera y Kparyjesuny;

Jp Aparuna )Xusojunosuh, pegosuu npodecop, [lpaBuu paxynrer
Yuusepsurerta y Kparyjesuny;

Ip Jenena Bupuh, pemoBum mnpodecop, IlpaBum d¢akynrer
Yuusepsureray Hosom Cagy;

Ip Jenena Byuxosuh, penosuu npodecop, [IpaBuu dakynrer
Yuusepsurerta y Kparyjesny;

Ip l'opan Munoutesuh, pegosuu npodecop, IlpaBuu pakynrer
Yuusepsureray Hosom Cagy;

Ip 3opan JoBanoBuh, pemoBuu npodecop, [IpaBHu Pakynrer
Yuusepsurerta y Kparyjesuny;

Ip Onra Jouh Ilprnaunosuh, penosuu mnpodecop, IlpaBHu
dakynrer YHuBep3uTeTa y [Ipunrtnau ca npuBpeMeHUM CeJUIITeM
y Kocosckoj Murtposuny;

IIp Jacmuna Jla6ymosuh Crankosuh, pemosuu mpodecop, [pasuu
daxynrer YuuBepaurera y Kparyjesuy;

Ip Credan llokumoBs, pempoBau npodecop, IMpasuu dakynrer
Yuusepsurera y Kparyjesny;

IIp Mupjaua Pamosuh, pemosuu npodecop, [MpaBuu dakynrer
Yuusepsureray beorpagy;

Ip Comwa Jlyumh, pemosuu mnpodecop, IlpaBHu akynrer
Yuusepsurerta y Kparyjesny;
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Ip CnaBuma Hegemkosuh, pemoBuu mpodecop, Pumoszodcku
dakynrer YHuBepaurera y Huury;

Ip J/bybunia Hukonuh, pemoau npodecop, INpasuu dakynrer
YHuBepsutera y Humy;

Ip Mupocnas Jlasuh, pemoBuu mpodecop, IlpaBau dakynrer
YHuBepsutera y Humy;

Ip Muomupa Kocruh, pegosuu npodecop, [MpaBuu dakynrer
YHuBepsutera y Humy;

Ip Hpena TIlejuh, pemosum mnpodecop, IlpaBuu dakynrer
YHuBepsutera y Humy;

Ip Harama Crojanosuh, pemosuu nmpodecop, IpaBuu dakynrer
YHuBepsutera y Humy;

Ip Cama KuexxeBuh, pemosuu mpodecop, ITpaBuu dakynrer
YHuBepsutera y Humy;

Ip Cphan lony6osuh, pemoau npodecop, ITpaBuu dakynrer
YHuBepsutera y Humy;

Ilp He6ojua Pauhenosuh, pegosau nmpodecop, [Mpasuu pakynrer
YHuBepsutera y Humy;

IIp Munena JoBanoBuh Zattila, pemgosuu mpodecop, IlpaBHu
dakynrer YHuBepaurera y Huury;

Ip Tpegpar Lserxosuh, pemosuu npodecop, [Mpasuu dpakynrer
YHuBepsutera y Humy;

Ip Topan O6pagosuh, pemrosau mpodecop, [MpaBuu dakynrer
YHuBepsutera y Humy;

Ip He6ojuia Panuesuh, pegosuu npodecop, [paBuu dpakynrer
YHuBepsutera y Humy;

Ip JHejan Byueruh, pemoBuu mnpodecop, TlpaBuu ¢akynrer
YHuBepsutera y Humy;

Ip Maja Hacruh, pemoBuu mnpodecop, IlpaBuu ¢akynrer
YHuBepsutera y Humy;

Ip Anexcanzgap Mojairesuh, pegosuu npodecop, [lpaBau pakynrer
YHuBepsutera y Humy;

Ip Anexcanzap Bophesuh, perosuu mpodecop, [IpaBuu dpaxynrer
YHuBepsutera y Humy;

Ip dyunia Munaguuosuh Credanosuh, pemoBau npodecop,
[lpaBuu dpakynrer YHuBepsutera y Humry;

IIp Bepko Bramkosuh, Baupeguu npodecop, [paBuu daxynrer
Yuusepsurerta y Kparyjesny;

Ip Manubop bykuh, Baupenuu npodecop, [TpaBuu Pakynrer
YHuBepsureTta y beorpagy;
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Crincak pelieH3eHaTa 3a 2025. TOAUHY

. Ip Munau Pamajuh, Baupeguu npodecop, IlpaBHu daxynrer
Yuusepsurera y Kparyjesny;

Ip CBjernana UBanosuh, Baupenuu npodecop, Ipasuu pakynrer
Yuusepsureta y Mctounom Capajesy;

Ip Huna Kpusanus, Baupegau npodecop, [TpaBuu pakynrer
YHuBepsureTta y beorpagy;

IIp Muxajmo LiBerkoBuh, Baupenuu mpodecop, [lpaBuu pakynrer
YHuBepsutera y Humy;

Ip Munow Ilpuia, Banpesuu mpodecop, IlpaBHu dakynrer
YHuBepsutera y Humy;

Ip Munuua Byukosuh, Baupentu npodecop, [Ipasuu dpakynrer
YHuBepsutera y Humy;

Ip Harama Pajuh, gouent, IlpaBuu pakynrer YHuBepsurera y
Hosom Capgy;

Ip Cangpa Camapuyuh, gonent, [IpaBuu ¢paxyarer YHuBep3uTeTa
y HosomMm Capy;

Ip Mupnja XXuskosuh, gouent, [IpaBuu dpakyarer YHuBep3uTeTa
y beorpagy;

Jp ViBana Cumonosuh, nouent, [IpaBuu dpaxynrer YHuBep3surera
y Humry;

Ip Anexcangap Autuh, gouenr, [lpaBuu pakynTer YHUBep3uTeTa
y Kparyjesuy;

IIp Mapwuja [dparunhesuh Bophesuh, gouenr, [paBuu paxynrer
Yuusep3surera y Huury.
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Y HUIITY (M51)
YIOYTCTBO AYTOPUMA

OrmnmiTe HaITOMEHE

Pykormc paga komijyrepckn o0paanTu Kopuirhemem
nporpama Word, y outy Times New Roman hupunuma
(Serbian-Cyrillic), (ocuM opurnHagIHUX JATUHUYHUX
HaBoja), BenmunHa GonTa 12 pt, pasmak n3mely penosa 1,5.
®dopmat cTpanuie Tpeda 1a oyae A4.

Oo6um pana

Jenan ayTopcku Tabak - paja He Tpeba aa uma Buiie o1 40.000
Kapakrepa, ogqHocHo 6.000 kapakTepa Kaja ce pajy o npuKka3suma,
yKIByuayjyhu pa3smaxke.

Jes3uk u nmucmo

Jesuuu Ha KojuMa ce Mory 00jaBJbHBATH PaJJOBH CY CPIICKH,
CHIJIECKH, PYCKH, (PPaHI[yCKU U HEMaYKH.

Hacnos pana

Hacnos paza xynatu BennanHoM ¢oHTa 14 pt, bold, Times New
Roman HacnoB pazia npuaokKuTy U Ha €HITIECKOM JE3UKY.

Ayrop(n)

He yHocuTHn nme(Ha) ayTopa y TeKCT paja aa Ou ce 006e30enma
AHOHMMHOCT penensupama. [loganu o ayropy(uma) Ouhe goctynnu
peAaKUUj| PEeKO ACHCTEHT IIporpama.

Tlonmamm o mpojexty
WK TIporpamy*

Ha nay npBe cTpannie TekcTa, Tpeba HaBeCTH y PyCHOTH
cnenehe: Hasus u O6poj npojexTa, Ha3uB Iporpama, Ha3uB
HMHCTHUTYIH]jE KOja (PMHAHCHPA TIPOjaKar.

ITopaun o yemenom
CaoMIITeky paga®

AKO je paj 610 M3ITOKEeH Ha HAYIHOM CKYIy Y BHIY YCMEHOT
CaOIIILTEeHA [0/l ICTUM MM CIIMYHUM HAa3MBOM, [10JIaTaK O TOME
Tpeba HaBECTH Y OKBHPY IT0ceOHe HAIIOMEHEe Ha JHY IIPBE CTpaHe
Tekcra (pycHoTa).

Arnctpakt

Amnctpakr canpxku 100-250 peun.

Kibyune peun

He Bumie on 10 kJby4HHX pe4H Ha CPIICKOM U €HIJIECKOM
jesuky (Key words).

Hanomena o
AHOHHMHOCTH

VY TekcTy ce He cMejy KOPUCTHTH M3pasH Koju ynyhyjy niu
OTKPHBA]y UIACHTUTET ayTopa (HIIp. ,,0 TOME BUJICTH y HAIlIEM
pany...“ Wi ,,...M0j paj MoJ Ha3UBOM ...“ U caum4yHO). HeomxomaHo
Jje u3bprcaTu U3 caMor JTOKyMeHTa OHJIO KOjy MepCOHANTHY
nHpopMaIHjy/uMe Koje ynyhyje Ha aytopa. Mory ce npHiIoXHUTH
JIOKYMEHTH y YHjE€M OIKCY Ka0 U TEKCTY HeMa IEPCOHATHUX
nHpOpMaImja.

CrpyKTypa TeKcTa

1. Vsox
2. Tlognmacios 1
2.1. Ilognacios 2
2.1.1. Tloxuacnos 3
3. Tloamnacnos 2
4. 3axspyuyax
Hacnosu u noguacnosu numry ce ¢ontom 12 pt, bold.




Jlurepatypa (Refer-
ences)

[Muie ce HaKOH TeKCTa, Kao mocedHa cekirja. [lopehaTu cBe
jenuHuIe a30yYHUM PeIOM 110 IIPE3UMEHY ayTopa, a KO HCTOT
ayTopa, 110 TOJMHY H3/1aBamba (01 HajHOBH]E 10 HajcTapuje).
Mouumo ayTope 1a UCKIbyde KoMaHy numbering, 1j. 6e3
6pojesa ucnpen. (ITornenarn tabenmy Ha Kpajy ymyTCcTBa).

Pesume (Summary)

ITnmre ce na xpajy Texcra nocie Jlutepatype, ayxune 1o 2 000
Kapakrtepa (yKJbydyjyhu pasmake), Ha CPIICKOM U SHIVIECKOM
Je3HKy.

Tabene, rpagukoHm,
CITHKE

Tab6ene ypagutu y Wordu wmn Excelu.
®dotorpaduje, rpadhKOHE HIN CIMKE JOCTABUTH y hopmary .jpg.

AyTtopcka npasa

AyTOpH panoBa NOTHHUCY]y CaTIACHOCT 3a MPEHOC ayTOPCKHUX
npasa. M3jaBy npeyseru gpre,

JocraBa pagosa

PamoBu ce mpenajy myTem OHIIAjH CHCTEMA 32 EICKTPOHCKO
ypehusame ACUCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/
index

ITPUJIMKOM TIPEJAJE PYKOITMCA TIOTPEBHO JE TA
AYTOPH ITOITYHE CBE IIOJATKE O CEBUM V PYBPULIN
«METAIOJALIN» (AOUITUIJALINIA, 3BABE, CTATYC,
ORCID 6poj, THCTUTYIUJA, TPAJL, AP’)KABA), KAO U
KIJbYYHE PEYH 3A PYKOIIUC.

* OBH NOJaLlK YHOCE C€ caMO Y CITy4ajy Jla paJ HCIyHaBa HaBeJeHe YCIoBe (TIpojeKaT Win

CaoTIITEHC)




YIOYTCTBO 3A HUTUPAILE JIMTEPATYPE

HaBolheme nnrara rpeba ypaauTi y TEKCTY, Kao IITO je HaBEICHO Y yIyTcTBY. Dyc HOTE KOPUCTHTH
caMo KaJia je HeOIXOAHO MPYKHUTH JOAATHO 00jalImherhe HIIN TPOIIPATHH KOMEHTAp, Kao Uy CIrydajy
NO03MBaMkba HA HOPMATUBHHU AKT, CIIyKOEHa Iilacuiia U OATyKe CyJI0Ba.

LluTaTy ¥ O3MBY HA JIUTEPATYPY Y TEKCTY U JIMCTa OMOIMOrpadCKUX jeIMHUIIA HA KPajy TeKCcTa
MOpajy ce y MOTIyHOCTH ciaratu. CBakM LUTAT U3 TEKCTa M [O3UB Ha JINTEpaTypy Mopa jia ce
Halje Ha mucTH GubIHOrpadCKUX jeANHHUIIA, OTHOCHO, CBaKa Onbnuorpadceka jeAnHnIa HaBeaeHa
y nureparypu Mopa na ce Hahe y tekcry. [lo3uB Ha 6ubnuorpadcke jequHUIE HABOIU CE y
OPHUI'MHAIHOM IHCMY, 0e3 npeBohema.

Bpcra paga Pedepenue — ureparypa IuTHpame y TEKCTY
Kwbura, 1 Kemsen, X. (2010). Ommra Teopuja (Kemnsen, 2010: 56)
ayTop npasa u apxxase. beorpan: [IpaBHu

¢axynter
Yuusepsurera y beorpany.

Kmpura, Buie Dimitrijevi¢, V. Popovi¢,D. Papié,T. [IpBO LINTHDARS.
ayTopa Petrovié,V. (2007). Medunarodno YICKCTV:
pravo ljudskih prava. Beograd: Beo- (Dimitrijevic,
gradski centar za ljudska prava. Popovi¢, Papic,
Petrovi¢, 2007: 128)
Hapciuo mumparee,
LICKCTY!
(Dimitrijevi¢ et al.
2007: 200)
KonektuBHO Oxford Essential World Atlas.(1996). (Oxford, 1996: 245)
ayTOPCTBO 3.ed.

Oxford: Oxford University Press.

Pan wnu neo kwure

Nolte, K. (2007). Zadaci i nacin rada

Koja nemackog Bundestaga. U Pavlovié, V. i
nMma Orlovié,S. (Prir.). Dileme i izazovi par-
npupehusaya lamentarizma. Beograd: Konrad

Adenauer Stiftung. 279-289.

(Nolte, 2007: 280)

Uianak Yy dacomnucy

Mapxkosuh, P. (2006). Ycras
Peny6nuke Cp6uje n3 2006 —
KpuTHuKH nornes. Axanu [TpaBHor
¢axynrera y beorpamy. 2(LIV).
5-46

(Mapxkosuh, 2006: 36)

Ennuknonenuja

Pittau, J. (1983). Meiji constitution. In
Kodansha encyclopedia of Japan.
Vol. 2. Tokyo: Kodansha. 1-3.

(Pittau, 1983: 3)
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BaCIHTama U 00pa3oBama.
Cuayx6enn rmacauk PC. bp. 62.
2004.

Wucrurynmja PemyOnuuky 3aBoJ| 32 CTAaTUCTHKY. (Peny6inuku 3aBon 3a

Kao ayTop (2011). cTaTucTUKy, 2011)
Meceunu craTucTiuku ounteH. bp. 11.

IIponucn 3aKOH 0 OCHOBaMa CHUCTEMA

Y. 12. 3akoHa 0
OCHOBaMa CHCTEMaA
BaCIUTAKA U
obpazoBama, Ci1.
rimacuuk PC, 62/04

Cyncke ommyke

Case T-344/99 Arne Mathisen
AS v Council [2002] ECR
11-2905 wiu Omojudi v UK
(2010) 51 EHRR 10 nn
Onnyka YcraBHor cyna [Y-
197/2002.

Cnyx6enu rnacuuk PC. bp. 57. 2003.

®yc HoTa:

Case T-344/99

Arne Mathisen AS v
Council [2002] nin
Omtyka YcraBHOT cyaa
1Y¥-197/2002

Enexrponcku
U3BOPU

Wallace,A.R. (2001). The Malay
archipelago (vol. 1). [Electronic
version]. IIpeysero 15.11.2005.
http://www.gutenberg.org/etext/2530
mmm European Commission for Democ-
racy through Law. Opinion on the Con-
stitution of Serbia.

[peysero 24.5.2007. http://www.
venice.coe.int/docs/2007/CDL-

AD(2007)004-¢.asp

Hagoherpe v TekeTy:
(Wallace, 2001)

European Commission
for Democracy through
Law. Opinion on the
Constitution of Serbia.
IIpeysero 24.5.2007.
http://www.venice.coe.
int/docs/2007/CDL-

AD(2007)004-¢.asp
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ZBORNIK RADOVA PRAVNOG FAKULTETA

U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi kori§¢enjem programa
Word, u fontu Times New Roman (Cirilica (Serbian-Cyrillic),
(osim originalnih latini¢nih navoda), veli¢ina fonta 12 pt, raz-
mak izmedu redova 1,5. Format stranice treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000
karaktera, odnosno 6.000 karaktera kada se radi o prikazima,
ukljucujuci razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engles-
ki, ruski, francuski i nemacki.

Naslov rada

Naslov rada kucati veli¢inom fonta 14 pt, bold, Times
New Roman Naslov rada priloziti i na engleskom jeziku.

Autor(i)

Ne unositi ime(na) autorau tekst rada da bi se obezbedila
anonimnost recenziranja. Podaci o autoru(ima) bice dostupni
redakciji preko Asistent programa.

Podaci o projektu ili
programu*

Na dnu prve stranice teksta, treba navesti u fusnoti sledece:
Naziv i broj projekta, naziv programa, naziv institucije koja
finansira projakat.

Podaci o usmenom
saopStenju rada*

Ako je rad bio izlozen na nau¢nom skupu u vidu usmenog
saopstenja pod istim ili sli¢nim nazivom, podatak o tome treba
navesti u okviru posebne napomene na dnu prve strane teksta
(fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne reéi

Ne vise od 10 klju¢nih reci na srpskom i engleskom jeziku (Key
words).

Napomena o anonim-
nosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju
identitet autora (npr. ,,0 tome videti u nasem radu...” ili ,,...moj
rad pod nazivom ...“ i sli¢no). Neophodno je izbrisati iz samog
dokumenta bilo koju personalnu informaciju/ime koje upucuje
na autora. Mogu se priloziti dokumenti u ¢ijem opisu kao i tekstu
nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1.  Podnaslov 3
3. Podnaslov 2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.




Literatura (Refer-
ences)

Pise se nakon teksta, kao posebna sekcija. Poredati sve je-
dinice azbu¢nim redom po prezimenu autora, a kod istog au-
tora, po godini izdavanja (od najnovije do najstarije). Molimo
autore da isklju¢e komandu numbering, tj. bez brojeva ispred.
(Pogledati tabelu na kraju uputstva).

Rezime (Summary)

PiSe se na kraju teksta posle Literature, duzine do 2 000 karak-
tera (ukljucujuéi razmake), na srpskom i engleskom jeziku.

Tabele, grafikoni,
slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu .jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autor-
skih prava. Izjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko
uredivanje ASISTENT, https://aseestant.ceon.rs/index.php/
zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AU-
TORI POPUNE SVE PODATKE O SEBI U RUBRICI “META-
PODACTI” (AFILIJACIJA, ZVANjE, STATUS, ORCID broj,
INSTITUCIJA, GRAD, DRZAVA), KAO I KLjUCNE RECI ZA
RUKOPIS.

* Ovi podaci unose se samo u slucaju da rad ispunjava navedene uslove (projekat ili

saopStenje)
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi u tekstu, kao $to je navedeno u uputstvu. Fus note koristiti samo

kada je neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slucaju pozivanja

na normativni akt, sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u pot-

punosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih

jedinica, odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu.

Poziv na bibliografske jedinice navodi se u originalnom pismu, bez prevodenja.

ViSe autora

T., Petrovi¢, V. (2007). Medunarodno
pravo ljudskih prava. Beograd: Beo-
gradski centar za ljudska prava

Vrsta rada Reference — literatura Citiranje u tekstu
Knjiga, Kelzen, H. (2010). Opsta teorija prava i (Kelzen, 2010: 56)
1 autor drzave. Beograd: Pravni fakultet Univer-

ziteta u

Beogradu
Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papié,

(Dimitrijevic,
Popovi¢, Papi¢,
Petrovi¢, 2007: 128)
Naredno citirani
tekstu: (Dimitrijevié
et al., 2007: 200)

Kodansha encyclopedia of Japan
(Vol. 2, pp. 1-3). Tokyo: Kodansha

Kolektivno Oxford essential world atlas (3rd ed.). (Oxford, 1996: 245)
autorstvo (1996).

Oxford, UK: Oxford University Press
Rad ili Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
deo knjige nemackog Bundestaga. U V.Pavlovi¢ i
koja ima S.Orlovi¢ (Prir.), Dileme i izazovi par-
priredivaca lamentarizma (str. 279-289). Beograd:

Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike (Markovi¢, 2006: 36)
Casopisu Srbije iz 2006 — kriticki pogled. Anali

Pravnog fakulteta

u Beogradu. 2(L1V). 5-46
Enciklopedija Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Institucija kao
autor

Republicki zavod za statistiku. Mesecni
statisticki bilten. Br. 11 (2011)

(Republicki zavod za
statistiku, 2011)




pelago

(vol. 1). [Electronic version].
Retrieved 15, November 2005,

from http://www.gutenberg.org/
etext/2530 ili

European Commission for Democracy
through Law, Opinion on the Constitu-
tion of Serbia, Retrieved

24, May 2007, from http://www.
venice.coe.int/docs/2007/CDL-

AD(2007)004-¢.asp

Propisi Zakon o osnovama sistema vaspitanja i Fusnota:
obrazovanja. Sluzbeni glasnik RS. Br. 62 Cl. 12. Zakona o os-
(2004) novama sistema vaspi-
tanja i obrazovanja,
SI. glasnik RS,
62/04
Sudske odluke Case T-344/99 Arne Mathisen Fusnota:
AS v Council [2002] ECR 1I- Case T-344/99 A
2905 ili Omojudi v UK (2010) Masz Sy
51 EHRR 10 ili athisen 45 v Counct
Odluka Ustavnog suda [U-197/2002, [2002] ili
Shisheni Odluka Ustavnog suda IU-
glasnik RS. Br. 57 (2003) 19772002
Elektronski Wallace, A. R. (2001). The Malay archi-
izvori

(Wallace, 2001)

European Commission
for Democracy through
Law, Opinion on the
Constitution of Serbia,
Retrieved

24, May 2007, from
http://www.venice.coe.
int/docs/2007/CDL-

AD(2007)004-¢.asp
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Collection of Papers, Faculty of Law, Ni§ (M51)
GUIDELINES FOR AUTHORS

General notes The paper shall be processed in MS Word (doc.) format: paper size
A4; font

Times New Roman (Serbian-Cyrillic), except for papers originally
written in

Latin script; font size 12 pt; line spacing 1,5.

Paper length The paper shall not exceed 16 pages.
An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script Papers may be written in Serbian, English, Russian, French and
German.

Paper Title The paper title shall be formatted in font Times New Roman, font
size 14

pt, bold. The title shall be submitted in English as well.

Author(s) In order to ensure the author’s anonymity and preclude bias in the
double-blind peer review process, the author’s name and surname
should not be included in the article submitted for review. The data
about the author(s) will be available to the Editorial staff via the
Assistant program.

Data on the project or | In the footnote at the bottom of the first page of the text shall in-
program*(optional) clude: the project/program title and the project number, the project
title, the name of the

institution financially supporting the project.

Data on the oral In case the paper has already been presented under the same or
presentation of the similar title in the form of a report at a prior scientific confer-
paper *(optional) ence, authors are obliged to enter a relevant notification in a
separate footnote at the bottom of the first
page of the paper.
Abstract The abstract shall comprise 100 - 250 words at the most
Key words The list of key words following the abstract shall not exceed 10
key words.

The key words shall be submitted in both Serbian and English.

In order to ensure the author’s anonymity, the text of the submit-

Note on au- ted article should not include phrases that refer to or reveal the
thor’s identity author’s identity (e.g. “for more information, see our paper on....”
(anonymity) or “ my paper titled...”, and alike). The authors of the docu-

ment must deleted their names from the text, with “Author” and
year used in the references and footnotes, instead of the authors’
name, article title, etc. Also, author identification should also be
removed from the properties for the file.
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Text structure

Introduction
Chapter 1
2.1. Section 2
2.1.1.  Subsection 3
3. Chapter 2
4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsec-
tions) shall be in Times New Roman, font 12 pt, bold.

DN —

References

At the end of the submitted text, the author(s) shall provide a list
of References. All entries shall be listed in alphabetical order by
author’s surname, and each entry shall include the source and the
year of publication. When referring to the same author, include
the year of publication (from the most recently dated backwards).
Please, see the table at the end of the

Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the Ref-
erences. The summary shall not exceed 2.000 characters (including
spaces) and it

shall be submitted in both Serbian and English.

Tables, graphs, fig-
ures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of
copyright.
The Author’s Statement may be downloaded here.

Paper submission

The articles are to be submitted via online editorial management
§ygtem ACHUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/
index
WHEN SUBMITTING THE MANUSCRIPT, AUTHORS ARE
REQUIRED TO FILL IN ALL THEIR INFORMATION IN THE
“METADATA” SECTION (AFFILIATION, TITLE, STATUS,
ORCID ID, INSTITUTION, CITY, COUNTRY), AS WELL AS
KEYWORDS FOR THE MANUSCRIPT.

* The data shall be included only if the paper is subject to such circumstances.
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CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided below. Footnotes
shall be used only for additional explanation or commentary and for referring to the specific nor-
mative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic units in the
References, provided at the end of the paper. Each in-text citation and reference entry shall be clearly
cross-referenced in the list of bibliographic units and, vice versa, each bibliographic unit shall be
entered in the text of the submitted paper. The referential sources shall be cited in the language
and script of the original work (without providing an English translation).

Type of work References In-text citation
Book Jones, C. P. (1994). Investments: (Jones, 1994: 123)
(a single au- Analysis and

thor)

Management. New York: John Wi-
ley& Sons. Ltd.

Book Osterrieder, H., Bahloul, H., Wright, Kirstin-text citation:

(a number G., Shafner, K., Mozur, M. (2000). (Osterrieder, Bahloul, Wright,

of au- Joining Forces and Resaurces for Shafner, Mozur, 2006: 31)

th Sustainable Development Coop- in- itation:
ors) cration among Municipalitics =A (Osterrieder et all., 2006: 45)

for Pracititioners. Bratislava: UNDP

Joint au- Oxford Essential World Atlas (3rd ed.). (Oxford, 1996: 245)

thorship (1996). Oxford, UK: Oxford University

(a group Press

of au-

thors)

An article or
a chapter in
a book with
an editor

Scot, C., del Busto, E. (2009). Chemi-
cal and Surgical Castration. In Wright,
R.G.

(ed.), Sex Offender Laws, Failed
Policies and New Directions (pp.
291-338).

New York: Springer

(Scot, del Busto, 2009: 295)

Journal article

Sandler, J. C., Freeman, N. J.
(2007). Tipology of Female Sex Of-
fenders: A Test of

Vandiver and Kercher. Sex Abuse. 19
(2). 73-89

(Sandler, Freeman, 2007: 79)

Encyclopedia

Pittau, J. (1983). Meiji constitution. In
Kodansha Encyclopedia of Japan (Vol.

2, pp.
1-3). Tokyo: Kodansha

(Pittau, 1983: 3)
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Institution Statistical Office of the Republic of (Statistical Office RS, 2011)
(as an au- Serbia,
thor) Monthly statistical bulletin, No. 11

(2011)
Legal docu- Education Act, Official Gazette Eootnote: Article 12. Educa-
ments and RS, No. 62 (2004) tion Act, Official Gazette RS,
regulations 62/04

Court decisions

Case T-344/99 Arne Mathisen AS v
Council [2002] ECR 11-2905; or Omo-
Jjudiv UK

(2010) 51 EHRR 10; or Constitutional
Court

decision 1Y-197/2002, Official Gazette
RS, No. 57 (2003)

Footnote:

Case T-344/99 Arne
Mathisen AS v Coun-

¢il [2002] or

Constitutional Court decision
1Y-197/2002

Online sources

Wallace, A. R. (2001). The Malay ar-
chipelago

(vol. 1). [Electronic version].
Retrieved 15 November 2005,
from http://www.gutenberg.org/
etext/2530 ; or

European Commission for Democ-
racy through Law, Opinion on the
Constitution of Serbia, Retrieved
24 May 2007, from http:/www.
venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp

Lo- PTI
(Wallace, 2001)

European Commission for
Democracy through Law,
Opinion on the Constitution
of Serbia, Retrieved 24 May
2007, from http://www.ven-
ice.coe.int/docs/2007/CDL-

AD(2007)004-¢.asp
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