Dr Toma Birmontiené,” HAYYHHU YJAHAK
Judge of the Constitutional Court of the Republic of Lithuania
Professor, Mykolas Romeris University, Lithuania UDK: 342.565.2(474.5)

Pad npummen: 12.03.2015.
Paod npuxeahen: 17.06.2015.

THE CHALLENGES FACED BY THE CONSTITUTIONAL COURT
OF LITHUANIA DURING THE GLOBAL ECONOMIC CRISIS™

Abstract: The Constitutional Court of the Republic of Lithuania is forming
a broad and distinctive doctrine on the possibility of limitation of social
rights during an economic crisis. This doctrine is inter alia grounded upon
the imperatives of a state under the rule of law, equality of rights, justice,
proportionality, protection of legitimate expectations, social solidarity,
the constitutional concept of the state budget and other constitutional
imperatives. The Constitutional Court has also formulated certain general
principles which must be followed when in a situation of an economic crisis
the legislator may adopt decisions on reduction of social rights guarantees.
This doctrine is also influenced by international law, inter alia the law of
the European Convention on Human Rights. While considering the cases
related to implementation of social rights, the Constitutional Court also
takes account of the case-law of the constitutional courts of other states.
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1. Introduction

The global economic crisis has undoubtedly influenced not only the economic
life, but also has affected all other areas, inter alia institutions of constitutional
jurisdiction and the functions they discharge. Their financing, as well as that
of other state institutions, may undergo reduction, therefore, a question may
arise also regarding restriction of their competence: can constitutional courts
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** This paper is presented at the International Conference ,The Position and Perspective
of Constitutional Justice“, Belgrade, 16-18 October 2013. and published in the Conference
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decide on distribution of economic resources, after all? The recent increase
in petitions requesting to decide on various constitutional issues which have
been determined by inter alia the consequences of the economic crisis can also
prompt discussions about the issues of narrowing the competence of instituti-
ons of constitutional jurisdiction. When economic issues become an object of
the constitutional jurisprudence, the constitutional courts become inevitably
an object of additional criticism made by politicians.

The impact of political processes on constitutional jurisprudence could be like-
ned to a complex and manifold process. There are areas in which constitutional
law has to form and develop certain universally recognised requirements of a
democratic state, as, for instance: separation of powers, democratic principles
of formation of state institutions, independence of courts, imperatives of free
democratic elections, constitutional recognition of the fundamental rights, etc.
However, some global political processes, in case world economic crises are
attributed to such processes, are acting reversely, i.e., they induce governments
to take special measures and to adopt political decisions determining formation
of the state budget and reduction of funding for certain areas. Such measures
are indirectly aimed inter alia at reduction of state expenditures related to
development of social guarantees, whereas in certain cases also to implement
some guarantees of social rights in a somewhat more restricted manner.

The functions of state institutions in the area of economy, which are discharged
in adopting legal acts, become sooner or later an object of assessment by consti-
tutional courts. In such a case a big responsibility falls upon the constitutional
courts: they have to assess the decisions adopted by state institutions whether
the establishment of the legal measures limiting the financing of certain areas
or guarantees of social rights was actually determined by objective factors and
whether such decisions of these institutions during the economic crisis are a
proportional and adequate measure thatis in conformity with the Constitution.
Successful activities of constitutional courtin dealing with the aforementioned
problems depend not only on the legal constitutional framework but also on
the manner of activity of such institution in the social, political and legal envi-
ronment.

The economic crisis has raised for the constitutional courts complex questions,
first of all, whether the constitutional courts, in the face of global economic crisis,
are capable of dealing with economy-related issues, inter alia to decide on the
constitutionality of the “crisis” budgets of the states, whether they may create
a new constitutional doctrine, or whether they can reinterpret it.

Under conditions of the global economic austerity measures, the most sensible
areas, especially the guarantees of social rights, have been affected, inter alia
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the questions of pensions, salaries, childcare leave, etc., have become an urgent
issue. At present, the question of the decreasing of the social rights guarantees
of judges—the reduction of their salaries—has also become important. The
constitutional courts have to decide whether it is allowed to reduce judges’
salaries during an economic crisis and whether such reduction does not violate
the constitutional principle of the independence of a judge who is administering
justice and the principle of the independence of courts.

The purpose of this presentation is to disclose some aspects of the problems
that arise in the process of the development of constitutional jurisprudence of
the Constitutional Court of Lithuania, which were determined by global changes
in the economy.

2. Social rights - an important area of constitutional rights

The institutions of constitutional jurisdiction, which are constitutional courts,
continually interpret the rights and freedoms of the person entrenched in the
Constitution, thus, the final limits of these rights are drawn in the constitutional
jurisprudence. The recognition of the jurisprudential Constitution widens not
only the concept of the constitutional rights, but also the possibilities to reco-
gnise human rights as constitutional ones.

The fact that in most new constitutions social rights have been inscribed expre-
ssis verbis is also influential on the development of such rights!. In the constitu-
tions the social rights are assessed in a varied manner, both from the point of
view of their development and the possibility to put limitations upon them.? It
took much more time to recognise social rights as constitutional ones in com-

1 W.Sadurski divides them into four groups. The constitutions of Belarus, the Czech Republic,
Moldova, Poland, Romania, Russia, Slovakia and Ukraine are to be attributed to the first
group, the social rights are most broadly regulated therein (social security, education, health
care, rights of protection of work, etc.); the constitutions of Bulgaria, Hungary (effective till
2012), Macedonia, Montenegro, Serbia and Slovenia in which the catalogue of social rights
is limited (the right to education, health care, guarantees of protection of work, etc.) are
to be attributed to the second group; the constitutions of Estonia, Latvia and Lithuania
consolidating the right to social security, education, health care, though the catalogue of
other social rights is very limited (in the opinion of the author, the Lithuanian Constitution
stands in between the first and third groups) are to be attributed to the third group; the
constitutions of Bosnia-Herzegovina and Georgia which include only a few social and economic
rights are to be attributed to the fourth group (Sadurski, 2008: 177).

2 Forexample, Article 22 of the Constitution of Ukraine (1996) establishes that human and
citizens’ rights and freedoms affirmed by this Constitution are not exhaustive; constitutional
rights and freedoms are guaranteed and shall not be abolished; the content and scope of
existing rights and freedoms shall not be diminished in the adoption of new laws or in the
amendment of laws that are in force.
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parison to political and civil rights not only because the former are related to
self-obligations of the state to secure implementation thereof, but also due to the
fact that there is an issue of direct application of the Constitution—a possibility
to defend such rights directly in court was recognised only after some time.

Since social rights can be interpreted in a varied manner, i.e. both as certain
state self-obligations to society, and as a subjective right of the person, not all
authors consider them as the rights that can be defended directly when a person
applies to a court (Sajo, 2005: 38-43).

The 1992 Constitution of the Republic of Lithuania provides for a rather broad
catalogue of these rights. In the doctrine of the Constitutional Court the soci-
al rights are interpreted not only as certain state self-obligations (which are
inter alia determined by the social purpose of the state) to society, but also as
a person’s individual rights to which the judicial defence is guaranteed. Such
concept was also influence by international law, inter alia the jurisprudence of
the European Court of Human Rights (hereinafter referred to as the ECtHR).

The social rights, the procedures of their implementation must be interpreted in
ordinary law. In the constitutional jurisprudence, while deciding cases related
to a person’s constitutional rights, one often confronts the inactive legislator
and legal gaps that impede the implementation of these rights.

The Constitutional Court has held that, under the Constitution, the State of
Lithuania is socially oriented; the social orientation of the state is reflected in
various provisions of the Constitution?, inter alia those entrenching the economic,
social and cultural rights, as well as civil and political rights of a human being,
the relations of society and the state, the grounds of social assistance and social
security, etc. The Constitutional Court has noted that the socially oriented state
is under constitutional obligation and it must undertake the burden of fulfilment
of certain commitments.

The expansion of the law of the Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter—the European Convention on Human
Rights), which is the ECtHR jurisprudence, also exerts influence on the deve-
lopment of the constitutional doctrine of these rights.

While analysing the development of the doctrine of social rights, which is formed
by the Constitutional Court of the Republic of Lithuania, it is possible to single
out certain periods of this development. At the beginning of the activity of the
Constitutional Court the content and peculiarities of these rights, the scale of

3 Inter alia the Constitutional Court’s rulings of 5 March 2004 and 6 February 2012 (all
the Constitutional Court’s rulings, decisions and conclusions may be found on this website
http://www.lrkt.Ilt/Documents1_e.html).
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state duties in guaranteeing these rights were consolidated and interpreted and
the conception of indivisibility and interrelatedness of all human rights and free-
doms was gradually introduced. The Constitutional Court has also decided more
than once as regards the compliance of the legal acts by which the guarantees
of certain constitutional social rights were reduced,* which, however, had not
been determined by any consequences of an economic crisis.

Still, since 2002 the Constitutional Courtjurisprudence has been developing the
doctrine on limitation of social guarantees during an economic crisis.

3. The constitutional doctrine on limitation of social
rights guarantees during an economic crisis

The Constitutional Courtjurisprudence has been forming the doctrine on limita-
tion of social guarantees during an economic crisis and the period of formation
of this doctrine could be divided into two stages: from 2002 till 2006, when
the Constitutional Court was deciding on the constitutionality of legal acts
narrowing the social guarantees, when this had been determined by the impact
of the effects of the so-called Russian economic crisis on the development of the
economy of the State of Lithuania (during this period the Constitutional Court
adopted several decisions which began the formation of doctrine on reduction
of guarantees of social rights at the time of an economic crisis; and since 2009
until now where the Constitutional Court has been forming the constitutional
doctrine on limitation of social rights guarantees, which has been determined by
the effects of the global economic crisis on the economy of the State of Lithuania.

3.1 The development of the constitutional doctrine
of social rights in the period of 2002-2006

The Constitutional Court began to form the economic crisis doctrine in the cour-
se of deciding on various issues of payment of pensions, inter alia reduction there-
of. Such issues had emerged due to the consequences of the regional crisis,called
the Russian crisis (1999-2002)°, and had determined the reduction of funding

4 Inter alia the Constitutional Court’s ruling of 2 September 2009, in which it decided the
issues of the disability pensions’ reform that was implemented in 2005, inter alia the issue
of limitation of social rights of some disabled persons.

5 Inits ruling of 18 June 2008 adopted in civil case No. 2A-3/2008, the Court of Appeal of
Lithuania, while deciding the questions relating to the adjudging of damage incurred by
judges as a result of unlawful reduction of remuneration, assigned an expertise in order to
assess the economic situation in Lithuania. The experts established that a difficult economic
situation in the state had started in 1999 and lasted till 2003. The Court of Appeal of Lithuania
inter alia held that the economic situation of the state had improved from 2003, however,
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of some areas, inter alia narrowingof some social guarantees. In its 23 August
2005 ruling the Constitutional Court noted that it is universally known that in
1998 and later there was a particularly difficult economic-financial situation in
Lithuania, which had been predominantly determined by the economic-financial
crisis in Russia, and other external factors, which had a very negative impact
on the economic-financial systems of various states, including Lithuania, inter
alia the fact that an exceedingly large amount of funds had not been collected
to the state budget of 1999, which was required for the financing of education,
healthcare, social maintenance, other needs of society and the state, and for the
execution of other state functions. The Constitutional Court has held that the
negative impact of the particularly difficult economic-financial situation emer-
ging at the end of 1999 that some time affected the drawing up and execution
of the state budget, is to be assessed as such a factual situation, which could not
be neglected by the legislator.®

In its ruling of 23 April 2002, the Constitutional Court, while investigating
the criteria of calculation of one of the awarded state pensions,” formulated a
doctrinal statement that after the types of pensions, the persons entitled to the
pension, the bases of granting and payment of pensions, the conditions, and the
sizes of pensions have been established by laws, a duty arises for the state to
follow the constitutional principles of the protection of legitimate expectations
and legal certainty in the area of the relations of pensionary maintenance. In
this ruling the Constitutional Court held for the first time that amendments of
the established legal regulation, which deteriorate the pensionary maintenance,
are possible only when there emerges a special situation in the state and only
when it is necessary to protect other constitutional values; such amendments
can be made only by law, without violating the Constitution.

the non-revocation, since then, of the economic measures (in this case—those of reduction
of remuneration) by the state constituted a violation of the principle of temporality of such
measures.

6 Inits decision of 13. November 2007. the Constitutional Court noted that this provision
formulated by the Constitutional Court was applicable not only to the year 1999 but also
to the year 1998, as well as to 2000-2001; for a fairly long time the difficult economic-
financial crisis had a negative impact on the drawing up and execution of the state budget,
and on the execution of various financial obligations by the state.

7 The Constitutional Court has more than once held, inter alia in its ruling of 6 February
2012, that the state pensions which are not directly named in the Constitution differ in their
nature and character from the state social insurance pensions: they are awarded to persons
for their service or merits to the State of Lithuania, and they are paid from the State Budget;
the receipt of these pensions is linked not with the social insurance pension contributions
of an established size, but with a corresponding status of the person (service, merits or
other circumstances upon which awarding of the state pension depends); the discretion
of the legislator, while establishing awarding of the state pensions, is broader than while
regulating other pensions, that are directly named in the Constitution.
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In its ruling of 25 November 2002, while deciding on the provisions of the law
whereby it had been permitted to discontinue the payment of a part of old-
age pensions to working pensioners, the Constitutional Court formulated the
essential doctrinal provisions on pensions as of social guarantees, inter alia it
stated that a person who meets the conditions established by law in order to
receive the old-age pension, and who has been awarded and paid this pension,
has the right to a monetary payment of a respective amount, i.e. the right to
possession. This right must be protected and defended under Article 23 of the
Constitution as the right of ownership. Later these provisions were developed
in other acts of the Constitutional Court.? The Constitutional Court also formu-
lated the doctrine, that under the Constitution, no such legal regulation may be
established when a person implementing one of his constitutional rights would
lose an opportunity to realize another constitutional right, the Constitutional
Court held that, under the Constitution, it is not permitted to establish the legal
regulation under which an opportunity for the person who has been awarded
and paid an old age pension, would be restricted, due to this, to freely choose a
job and business, although he meets the conditions provided for by law so that
he would have a certain job or conduct certain business; the legal regulation
under which the person cannot freely choose a job and business due to the fact
that upon the implementation of this right he would not be paid the awarded
old-age pension or part thereof which was paid until then, also must be consi-
dered as a restriction of an opportunity to freely choose a job or business. This
position of the Constitutional Court was also reflected in other corresponding
constitutional justice cases.

In the aforesaid ruling the Constitutional Court expanded the concept of an
extreme situation, so that it would include an economic crisis (and a natural
disaster as well). Thus, in this ruling for the first time in the jurisprudence of
the Constitutional Court an economic crisis was expressis verbis pointed out
as a circumstance, in the presence of which, in extraordinary cases the legal
regulation of pensionary relations may be amended also by reducing old-age
pensions to the extent that it is necessary to ensure vitally important interests
of society and protect other constitutional values; the reduced old-age pensions
may be paid only temporarily, i.e. only as long as there is a difficult economic
situation in the state; it needs to be noted that even in such exceptional cases
old-age pensions may not be reduced in violation of the balance, entrenched in
the Constitution, between the interests of a person and those of society; such
reduction of old-age pensions must be in line with the constitutional principle
of proportionality.

8 In this context it needs to be noted that this doctrinal provision was developed in the
Constitutional Court’s ruling of 6 February 2012.
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Inits ruling of 23 August 2005, the Constitutional Court noted that, upon emer-
gence of the economic and financial crisis the state budget (and municipal bud-
gets) could be revised, the expenditures (appropriations) could be reduced,
however, state and municipal institutions had to fulfil their obligations; in such
an actual situation the terms during which the state had to fulfil the said obli-
gations could be prolonged, however, state and municipal institutions may not
decide, in an arbitrary manner, not to fulfil such obligations.

The Constitutional Courtalso had to decide on the consequences of an economic
crisis for funding of courts. In its ruling of 28 March 2006, while construing
the compliance of some provisions of the Law on Courts with the Constitution,
the Constitutional Court held that in case of a difficult economic and financial
situation, usually the financing from the budget to all the institutions which
implement state powers, as well as the financing of various spheres which are
financed from the resources of the budgets of the state and municipalities, should
be revised and reduced; in such a situation the funding of courts and salaries of
judges may be temporarily reduced, however, such reduction of salaries should
not create preconditions for other state institutions and their officials to violate
the independence of courts; funding of courts and salaries of judges may not be
reduced to the extent where the courts would not be able to administer justice
or the possibility of courts to administer justice would become restricted. The
Constitutional Court emphasised that, while establishing the legal regulation
of salaries, which is less favourable to persons, if it is necessary in order to
secure the vitally important interests of society and the state and to protect
other constitutional values, the legislator must maintain a balance between the
rights and legitimate interests of the persons in whose favour a less favourable
legal regulation is established, and the interests of society and the state, i.e. the
requirements of the principle of proportionality must be followed.

The Constitutional Court confronted the inaction of the Seimas (Parliament),
when the legal regulation regulating salaries of judges, which had been amended
(made less favourable) due to a difficult economic situation, which had emerged
in Lithuania because of the so-called Russian crisis, was not amended also when
the crisis was over. While deciding the issues inter alia related to reduction of
salaries of judges, in its decision of 8 August 2006° the Constitutional Court for-

9 Inits decision of 8 August 2006, the Constitutional Court noted thatin case of legislative
omission which is prohibited by the Constitution, the courts mustfill the gapsina corresponding
individual case and this must be done by, first of all, applying the Constitution and the
general principles of law, however, such a court decision does not revoke the obligation of
the legislator to fill in the legal gap. This Constitutional Court decision is significant for the
ordinary courts while deciding cases regarding the defense of the rights of a person, when
the legislator avoids regulating the corresponding relations by legal means properly.
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mulated also a doctrinal provision whereby ordinary courts, while considering
concrete cases, have powers to assess changes in the economic situation and,
in cases there is inaction of the legislator, to adopt decisions on the defence of a
concrete social right of the person.'?

3.2 The development of the constitutional doctrine on
limitation of social rights guarantees formed at the
time of the global economic crisis (2009-2013)

The doctrinal provisions on reduction (related to the so-called Russian crisis) of
social guarantees, which were formulated in the jurisprudence of the Constitu-
tional Court, were subsequently developed when, upon emergence of the 2009
global economic crisis, the expenditures of the budget of the State of Lithuania
were drastically reduced, inter alia the expenditures for social payments. The
state budget funding of the institutions implementing state power was also
reduced, thus the salaries of employees of this sector were diminished as well'™.

In 2009 and 2010, in its jurisprudence the Constitutional Court formulated the
essential provisions on reduction of guarantees of social rights. The provisions
were affected by the consequences of the global economic and financial crisis.
The said provisions were later developed in the Constitutional Court’s ruling of
6 February 2012, in which itinvestigated the provisions providing for reduction
of pensions for the period of the economic and financial crisis

The economic crisis also brought up the question of reduction of salaries of
Members of Parliament and payments for parliamentary activities. In its decision
of 15 January 2009, the Constitutional Court, while construing the provisions
formulated in its jurisprudence previously, approved the possibility to reduce
salaries of members of the Seimas (parliament) (as well as salaries of judges)
and the payments designed for parliamentary activities.

The Constitutional Court decision of 20 April 2010 summarised and further de-
veloped the doctrine of reduction of social rights guarantees, inter alia awarded
and paid pensions and salaries, under conditions of an economic and financi-
al crisis. In its decision of 20 April 2010, the Constitutional Court formulated
certain general principles which must be followed when, provided there is an

10 The previously mentioned ruling of the Court of Appeal of Lithuania of 18 June 2008
which was adopted in civil case No. 2A-3/2008 is also to be attributed to such decisions of
ordinary courts.

11 Initsruling of 15 February 2013, the Constitutional Courtdecided the compliance of the
legal provisions related to the 2009 state budget (and its adoption) with the Constitution
and only some of them recognised as unconstitutional. The 2009 state budget itself was not
recognised as conflicting with the Constitution.
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economic crisis in the state, the legislator can adopt decisions on reduction of
social guarantees:

- the constitutional concept of the State Budget implies that when there is an
economic crisis in the state, the reduction of the remunerations of officials and
state servants of the institutions that are funded from state and municipal
budgets (other employees who are remunerated for work from funds of the said
budgets) and that of pensions is allowed for no longer than one budget year; in
the course of approving the State Budget for the next year, the legislator has
a duty to reassess the economic situation in the state and to decide anew as
regards the reduction of the said social guarantees;

- when there occurs an economic crisis in the state, the legislator, while adopting
corresponding decisions related to limitation of social guarantees, must heed
the constitutional imperatives of a state under the rule of law, equality of rights,
justice, proportionality, protection of legitimate expectations, legal certainty,
legal security, social solidarity and other imperatives; it is allowed to reduce
the social guarantees only when all possibilities have been used and it is impo-
ssible to accumulate the funds necessary for fulfilment of all the commitments
undertaken by the state in this area;

- the reduction of pensions and remunerations of state servants (and officials)
must be grounded upon the circumstances of the extremely difficult economic
situation in the state; only when there is an official statement that there is such
a particularly grave economic and financial situation in the state, which is not
short-termed, due to which the state is unable to perform the obligations un-
dertaken by it, the legislator may temporarily reduce the pensions and remune-
rations; the reduction must be temporary and not violating the proportions of
pensions and remunerations!? that used to be before the crisis; the principles
of equality of rights, proportionality and justice would not be violated, if the
legislator established a limit below which pensions (salaries) would not be
reduced even during an economic crisis; state pensions may be reduced to a
greater extent, however, the principle of proportionality must be followed;

- when there is an especially grave economic and financial situation in the state
and when, due to this, there is a necessity temporarily to reduce the awarded
and paid pensions, it is not allowed to reduce the old-age pension awarded and

12 In its ruling of 6 February 2012, the Constitutional Court inter alia investigated the
proportions of reduction of pensions and recognized the legal regulation on reducing the
state pensions, to a certain extent, as being in conflict with the Constitution. The proportions
of reduction of the old-age pensions were not recognized as being in conflict with the
Constitution, however, such alegal regulation that the pensions of the pensioners who work
(or conduct a certain business) were reduced to a greater extent was recognized as being
in conflict with the Constitution.
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paid to the persons who have a certain job or conduct a certain business to a
greater extent if compared with the persons who receive such a pension, but do
not have any job and do not conduct any business;!?

- the old-age pensions reduced because of an economic and financial crisis must
be compensated (this requirementis also linked with the relation of the pension,
as a certain payment, with the right of ownership protected under Article 23
of the Constitution;™ the legislator, while reducing pensions, must establish a
mechanism of compensation of losses incurred by persons, whereby the state
would undertake an obligation to justly compensate, after the extreme situation
is over, the losses to such persons within a reasonable time; state pensions, in
case they were reduced to a great extent, may be compensated, but only to a
smaller extent than old-age pensions.

In its 6 February 2012 ruling, while investigating the legal provisions designed
for reduction of pensions, including state pensions, during an economic crisis,
the Constitutional Court also had a possibility to assess how the legislator was
following the requirements, which arise from the Constitution at the time of an
economic crisis and which are formulated by the Constitutional Court, regarding
reduction of pensions and recognised some provisions of these laws as being in
conflict with the Constitution.'®

Inits ruling of 27 February 2012, the Constitutional Courtinterpreted also some
requirements, which arise from the Constitution, regarding social support for
the families raising underage children, i.e. issues of awarding and limitation
upon payment of maternity, paternity, maternity (paternity) benefits, which had
directly been determined by the circumstances of the economic crisis.

In the doctrine on social rights formed by the Constitutional Court the changing
of the amount of pensions at the time of an economic crisis may not be treated as

13 The Constitutional Court held that while developing the doctrinal provision formulated
earlier that the legislator may not establish such alegal regulation under which an opportunity
for the person who has been awarded and paid old-age pension (including state pension),
would be restricted, due to this, to freely choose an occupation and business, i.e. only a
certain part of the pension would be paid (Constitutional Court’s rulings of 25 October 2002
and 3 December 2002).

14 While developing this doctrinal provision (which was formulated in the Constitutional
Court’s ruling of 25 November 2002 for the first time) in its ruling of 6 February 2012,
the Constitutional Court noted that the concept of the constitutional right to pension, as a
periodic payment of a certain amount, may not be identified with the concept of the right of
ownership in the ordinary, inter alia civil law.

15 Thelegislator has not followed the requirementnot to reduce the pensions of the working
pensioners more than of those who do not work; the constitutional principle of proportionality
was not followed also when reducing the state pensions received by certain persons.
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areform of such social guarantees. The doctrine on social rights reform formed
by the Constitutional Courtis differentin essence. In case the legislator decides
to reorganise the system of pensions at the time of an economic crisis, a certain
transitional period and a mechanism for compensation of the incurred losses to
the persons who had been granted and paid such pensions must be established.'®

3.3 The peculiarities of the doctrine on limitation of
social rights guarantees during an economic crisis

While elucidating the doctrine, which is being formulated by the Constitutional
Court, on limitation of social rights during an economic crisis, a question arises
whether this doctrine may be assessed as in a sense an independent doctrine
on limitation of the rights of a person or whether it is one of the elements of the
general doctrine on human rights (a separate case of limitation of rights).

The Constitutional Court has formulated the general criteria of limitation of
the rights of a person, which are grounded upon the ECtHR jurisprudence, and
has noted more than once that, under the Constitution, it is allowed to limit the
human rights and freedoms in case the following conditions are observed: this
is done by law; the limitations are necessary in a democratic society in order
to protect the rights and freedoms of other persons and the values entrenched
in the Constitution, as well as the constitutionally important objectives; the
limitations may not deny the nature and essence of the rights and freedoms; the
constitutional principle of proportionality must be followed. These principles
established by the Constitutional Court are similar to the doctrine on limitati-
on of social rights, which was formulated by the ECtHR, and to the principles
entrenched in the EU Charter of Fundamental Rights. The Constitutional Court
formulated the general doctrine on limitation of human rights in a very broad
manner in its ruling of 29 December 2004."7

It is possible to assess the doctrine on limitation of social rights guarantees
during an economic crisis, which was formulated by the Constitutional Courtin
2009-2013 and which is continuation of its previous doctrine, as in a sense spe-
cial doctrine on limitation of human rights at the core of which, it goes without
saying, there are the general principles of limitation of human rights that are

16 The Constitutional Court construed the requirements which stem when the legislator
is implementing the social rights reform inter alia in its ruling of 2 September 2009, as well
as rulings of 4 July 2003 and 3 December 2003.

17 The Constitutional Court formed the general doctrine on limitation of human rights
when it was deciding the issue of the constitutionality of limitation (entrenched by the law-
making subject) of a concrete constitutional right. While doing so, it formulated also the
requirements applied to limitations of a concrete right, for example, freedom of information.
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recognised in human rights law. The acts of the Constitutional Court establish
also independent grounds of the reduction of the guarantees of only the social
rights (pensions and salaries) during an economic crisis, which, even though
grounded upon general principles of the doctrine of human rights, are supple-
mented with additional criteria, as, for instance: the requirement to ground the
reduction of the guarantees of the social rights (pensions and salaries) upon
the circumstances testifying the presence of a very difficult economic situation
of the state and the requirement for the existence of an official statement that
there is a very difficult economic and financial situation in the state, which is
not short-termed; salaries and pensions must be reduced for the period not
exceeding one budget year, whereas in the course of approving the state budget
for the next year, the legislator has a duty to reassess the economic situation
in the state and to decide anew as regards the reduction of the said social gua-
rantees; the reduction must be temporary and not violating the proportions of
the pensions and remunerations that used to be before the crisis; the legislator
could establish a limit below which pensions (salaries) would not be reduced
even during an economic crisis; it is not allowed to reduce the old-age pension
awarded and paid to the persons who have a certain job or conduct a certain
business to a greater extent (this important criterion was also established in the
previous doctrine); the old-age pensions reduced because of an economic and
financial crisis must be compensated, whereas the reduced state pensions—only
if they are reduced to a large extent and they may be compensated to a smaller
extent. The constitutional principle of social solidarity, construed in the context
of the constitutional principle of equal rights of persons, implies a duty of the
legislator to establish a non-discriminatory extent of reduction of remunerati-
ons of persons who are paid for work from the funds of the state or municipal
budget. As regards the salaries reduced due to an economic crisis, differently
from the case of the reduction of pensions, the legislator is under no obligation
to compensate them, unless such reduction is recognised by the Constitutional
Court as conflicting with the Constitution, however, even in this case they can
be compensated within reasonable time and not to their full extent.!®

Inits ruling of 1 July 2013, while deciding the questions of the constitutionality
of the reduction of remunerations of state servants and judges, the Constitu-
tional Court construed the essence of the principle of constitutional solidarity
and emphasised that the constitutional principle of social solidarity, when it is
construed in the context of other constitutional principles (inter alia of propor-
tionality and justice), does not imply any social egalitarianism, inter alia it does
not deny the requirement to differentiate the amounts of remuneration that
are paid from the state budget or the municipal budgets, where one takes into

18 The Constitutional Court’s ruling of 1 July 2013.
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consideration the nature of functions performed by the persons that receive
them, their difficulty and extent, the responsibility that falls on them for the
implementation of those functions, the peculiarities of the position held, as well
as the professional level and qualification of the persons holding those positi-
ons; one must heed this requirement also while establishing the measures of
reduction of the pay for work when there occurs an extremely difficult economic
and financial situation.

While deciding regarding the compliance of certain provisions of the state budget
of 2009 with the Constitution, in its ruling of 15 February 2013 the Constituti-
onal Court emphasised that possible deviations from the requirements, which
are put forward for the adoption and entry into force of the laws that affect the
state budget and its revenue and expenditure and which arise from the Consti-
tution, inter alia the constitutional principles of a state under the rule of law and
responsible governance, may be constitutionally justifiable by the aspiration
to ensure an important public interest—to guarantee the stability of public
finances, not to allow the rise of an excessive budget deficit in the state due to
an exceptionally difficult economic and financial situation because of the eco-
nomic crisis—determining the necessity of urgent and effective decisions. The
Constitutional Court also noted that in case an exceptionally difficult economic
and financial situation in the state is long-termed and continues for more than
one year, under the Constitution, there is no tolerance for the fact that in the
course of adopting the laws that affect the state budget revenue and expenditure
the aforementioned requirements, which arise from the Constitution, for the
adoption and entry into force of these laws, would be disregarded by justifying
it by a necessity to adopt urgent decisions in order to handle the consequences
of the economic crisis.

Thus, itis possible to assert that the Constitutional Court doctrine on limitation
of social rights during an economic crisis has established the specific criteria
which one must follow.

3.4 The limitation of social rights guarantees in the
jurisprudence of some other constitutional courts

Quite a number of constitutional courts of European states have confronted the
issue of reduction of social guarantees. Sometimes they have to adopt decisions
on the consequences of certain reforms or those of the economic crisis. The chan-
ges in economy have made some constitutional courts to revise the doctrinal
provisions that used to be regarded well-founded. In some cases the social rights
issues became an object of the different treatment in constitutional and EU law."

19 The decision of the Constitutional Court of the CzechRepublic of 31 January 2012.
PL.US/5/12 SLOVAK PENSIONS (http://www.concourt.cz/view/pl-05-12) .
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One is to pay attention to the 21 December 2009 judgment of the Constitutional
Court of the Republic of Latvia?® in which the compliance of some provisions of
the Law “On State Pension and State Allowance Disbursement in the Period from
2009 to 2012” with the Constitution was investigated. This judgment decided
on the issues of reduction of the social rights—pensions—during the global
economic crisis in a different way than it was done by the Constitutional Court
of Lithuania. The Constitutional Court of Latvia, while taking account of certain
circumstances, recognised without reservations that the reduction of pensions
provided for in the law was in conflict with the Constitution, that the impugned
provisions were invalid from the moment of their adoption, and it established a
manner of execution of this judgment.?!

The Constitutional Court of Latvia also held that the reduction of pensions could
have been implemented only if a legal provision concerning later reimburse-
ment of the deducted money had been simultaneously adopted; in other words,
planning such a temporary reduction, the legislator is obliged to ensure its fair
reimbursement at a later time. More than that, the state, in proportion to the
overall interests of society, had to define the groups of pensioners who would
be exempt from this reduction, or to whom a different reduction amount would
be applied (Item II1.32). The main argument of the Constitutional Court why it
recognised the provisions of the law as conflicting with the Constitution was
that there has not been a differentiated approach on the reduction of pensions,
there had been established neither a compensation for the reduction of pensions,
nor a corresponding transitional period, therefore the impugned norms were
not in conformity with Article 1 of the Constitution.

One can assess the 26 December 2011 decision of the Constitutional Court of
Ukraine?? as a case where during an economic crisis a constitutional court has

20 The Constitutional Court of the Republic of Latvia ruling of 21 December 2009, http://
www.satv.tiesa.gov.lv.

21 The Constitutional Court of Latvia inter alia noted that the amount of securing of social
rights guaranteed by the state may be subject to change depending on the amount of funds
at the possession of the state; still, no matter what economic situation in the state is, the
legislator must heed the fundamental rights of a person established in the Constitution (Item
[11.24). In certain cases, an economic crisis can develop to the point when the freedom of
action mustbe granted to the legislator to enable the implementation of remedial measures—
even if the latter would infringe the fundamental rights established by the Constitution; in
the situation of extremely limited financial resources of the state, the latter has freedom
of action to change the conditions for pension disbursement—with the aim of sustaining a
just social insurance system (Item I11.29.2).

22 Decision of the Constitutional Court of Ukraine No. 20-rp/2011 dated December 26,2011
in the case upon the constitutional petitions of 49 People’s Deputies of Ukraine, 53 People’s
Deputies of Ukraine and 56 People’s Deputies of Ukraine concerning conformity with the
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to revise certain doctrinal provisions that used to be regarded as well-founded.
The Constitutional Court had to interpret the provisions of Article 22 of the 1996
Ukrainian Constitution that human and citizens’ rights and freedoms affirmed
by this Constitution are not exhaustive; constitutional rights and freedoms are
guaranteed and shall not be abolished; the content and scope of existing rights
and freedoms shall not be diminished in the adoption of new laws or in the
amendment of laws that are in force.

On 26 December 2011, the Constitutional Court of Ukraine adopted the decision
on the compliance of some provisions of the Law “On the State Budget of Ukraine
for 2011” with the Constitution. In its decision, while taking account of the eco-
nomic difficulties of the state and referring to the ECtHR doctrine (judgments
in cases Airey v. Ireland (No. 6289/73) and Kjartan Asmundsson v. Iceland (No.
60669/00)), the Constitutional Court formulated a new doctrinal statement
that the social rights envisaged by laws are not absolute. The mechanism of
realisation of these rights may be changed by the state, in particular, through
impossibility of their financing by proportional redistribution of funds to main-
tain the balance of interests of the whole society. In addition, such measures may
be stipulated by the necessity to prevent or eliminate real threats to economic
security of Ukraine, which under Paragraph 1 of Article 17 of the Constitution of
Ukraine is the most important function of the state. However, establishing such
legal regulation under which the amount of pensions and other social payments
and assistance will be lower than the level set in Paragraph 3 of Article 46 of the
Constitution of Ukraine is inadmissible, and will not provide adequate living con-
ditions for individuals to live in society and maintain their human dignity, that
would run contrary to Article 21 of the Constitution of Ukraine. Thus, changing
the mechanism of calculation of certain types of social benefits and assistance
is constitutionally permissible to the extent which puts into question the very
nature of the content of the right for social protection.

The Portuguese Constitutional Court has also faced questions of the constitu-
tionality of the reduction of social guarantees under conditions of the global
economic crisis. In its decision of 5 April 2013, this Court, though not excluding
the possibility that in exceptional economic circumstances and in order to qu-
ickly reduce the public deficit the legislator could lower the income of Public
Administration staff, inter alia declared the suspension of the additional holiday
month of salary or equivalent for Public Administration staff (which also applied
to the same types of amount payable under teaching and research contracts)
to be unconstitutional with generally binding force, because it was in violation
of the principle of equality that requires the just distribution of public costs,

Constitution of Ukraine (constitutionality) of item 4 of Chapter VII “Transitional Provisions”
of the Law of Ukraine “On the State Budget of Ukraine for 2011 (http://www.ccu.gov.ua)
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as it lead to unequal treatment compared to persons who earn income in the
private sector.?

The economic and financial problems of states, that could be viewed as a re-
sult of the on-going global economic crisis, has influenced the constitutional
doctrine on social guarantees formulated by constitutional courts. The latter
have confronted a complex task to assess whether the decisions adopted by
state institutions are an adequate and proportional measure conforming to the
imperatives stemming from the Constitution.

4. The constitutional protection of social (material) guarantees
of the judge. The possibility of reduction of social rights
guarantees for judges under conditions of an economic crisis

The constitutional social (material) guarantees of the judge, inter alia the solidity
of the salary and pensionary maintenance of the judge and their appropriate
regulation by law are seen by the Constitutional Court as an important gua-
rantee of the independence of the judge and courts.?* The Constitutional Court
has noted on more than one occasion that the independence of the judge and
courtsis nota privilege, but one of the most important obligations of judges and
courts, which stems from the right of the person, who believes that his rights or
freedoms guaranteed in the Constitution are violated, to an impartial arbiter of

23 The Ruling 187\13 of the Constitutional Court of Portugal of 5 of April 2013 (http://
www.tribunalconstitucional.pt/tc/en/acordaos/20130187s.html)

The Constitutional Courtalso stressed that when not matched by equivalent sacrifices on the
partofvirtually all the other citizens earning income from other sources, the cumulative, on-
going effects of the sacrifices imposed on people who earn income in public sector represent
a difference of treatment for which the goal of reducing the public deficit does not provide
adequate grounds.

24 In the Constitutional Court’s doctrine, inter aliain its ruling of 27 November 2006, the
independence of judges and courts is understood as their impartiality which is ensured
by consolidating, in the Constitution and laws, the independence of the system of courts
from the legislative and executive powers (institutional independence), the procedural
independence of judges, the organisational independence and self-government of courts, the
status of judges, the inviolability of the person of a judge, immunities, the inviolability of the
term of office of judges and social (material) guarantees of judges, as well as by establishing
the prohibition for the institutions of state power and governance, Members of the Seimas
and other officials, political parties and public organisations and citizens to interfere into
the activity of judges or courts. In this ruling the Constitutional Court did not formulate any
exhaustive list of the guarantees for judges and courts, but noted that the independence and
impartiality of judges and courts are also ensured by other guarantees established in the
Constitution and laws.
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the dispute who would solve the emerged legal dispute under the Constitution
and laws in essence.?®

The Constitutional Court has emphasised on more than one occasion that the
state has a duty to ensure such social (material) maintenance for judges which
would be in conformity with the status of judges when they are in office, as well
as after expiry of the term of their office.?® The social and material guarantees
established to judges under the Constitution must be such so that they would
be in line with the constitutional status of the judge and his dignity.?’

While formulating the doctrine of social rights guarantees of the judge, the Con-
stitutional Court derives the imperative of judges’ salaries and their other social
guarantees from the principle of independence of judges and courts established
in Article 109 of the Constitution. On the grounds of this principle one attempts
to protect the judges administering justice from any influence of the legislative
power and the executive, as well as from that of other state establishments and
officials, political and public organisations, commercial-economic structures,
and legal and natural persons.

The Constitutional Court emphasised in several cases the requirement arising
from Article 109 of the Constitution to ensure the independence of judges. As
far back as inter alia in its rulings of 6 December 1995 and 21 December 1999,
while interpreting the constitutional principle of independence of judges and
courts, it held that the protection of the remuneration and other social guaran-
tees of judges is one of the guarantees helping to secure this principle, therefore,
according to the Constitution, in order to ensure the independence of judges, as
long as the judge is in office, any reduction of his remuneration, as well as any
reduction of the social guarantees established for him, is prohibited. However, a
situation where a certain component part of a judge’s remuneration is decreased,
but, at the same time, another component part of his remuneration is increased,
is not regarded as reduction of salaries of judges.?®

The independence of judges is ensured also in the aspect that Paragraph 1 of
Article 113 of the Constitution commandingly entrenched the prohibition that
judges not receive, during the entire time of their professional career, any re-
muneration other than the remuneration established for the judge and payment
for educational or creative activities. Thus, the Constitution establishes strict

25 Inter alia the Constitutional Court’s rulings of 22 October 2007, 29 June 2010, 14 February
2011 and 1 July 2013.

26 The Constitutional Court’s rulings of 21 December 1999, 22 October 2007, and 29 June 2010.

27 The Constitutional Court’s decision of 8 August 2006, the rulings of 22 October 2007,
29 June 2010, and 14 February 2011.

28 The Constitutional Court’s ruling of 14 February 2011.
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limitations on the receiving of any other remuneration by judges. From the
point of view of the prohibitions established in Article 113 of the Constitution,
all judges are equal.

The official constitutional doctrine of the remuneration of the judge as an im-
portant element of his constitutional status was developed inter alia in the Con-
stitutional Court’s rulings of 28 March 2006, 22 October 2007, and 14 February
2011, also in the decisions of 8 August 2006 and 20 April 2010. The Constitutional
Courtnoted on more than one occasion (in its ruling of 14 February 2011 and the
decisions of 12 January 2000 and 8 August 2006) that the notion “remuneration
of the judge” includes all the payments paid to a judge from the state budget.

The character of the social guarantees of judges is determined by the constitu-
tional status of the judge which is the essential condition for his independence
guarantees. The Constitutional Court has emphasised on more than one occasi-
on, inter alia in its ruling of 14 February 2011, the requirement for equal status
of the judges in the administration of justice, which determines the fact that
the material and social guarantees of judges must be differentiated according
to clear criteria that are known ex ante and are not related to administration
of justice in the course of the consideration of cases. The same Constitutional
Court’s ruling emphasised that the judges of the same system of courts and the
judges of the courts of the same level must be paid for the corresponding work
correspondingly, without discriminating any of them and without granting
privileges to any of them.

The Constitutional Court has also provided interpretation of the component
parts of remuneration. It noted that the legislator, while regulating the relations
connected with the establishment of the remuneration of judges, may establish
that remuneration—a social (material) guarantee of the judge—is comprised of
not one, but several constituent parts, inter alia the positional salary, additional
pay and extra pay.*®

The Constitutional Court also assesses the social guarantees of the judge upon
the expiry of the term of his powers as an important guarantee of the indepen-
dence of judges. While interpreting the provisions of Article 109 of the Constitu-
tion, the Constitutional Court has formulated the requirement that the legislator
must establish such legal regulation which would ensure the independence of
the judge and courts, inter alia the social (material) guarantees of the judge,
not only when he is in office, but also when his powers are discontinued.?’ The
legislator, while heeding the Constitution, may also establish cases where a
judge’s pension (which is related to the constitutional status of the judge) is not

29 The Constitutional Court’s ruling of 14 February 2011.
30 Inter alia the Constitutional Court’s ruling of 22 October 2007.
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awarded to a former judge and/or an awarded state pension is no longer paid to
a former judge. When the cases are established, where a judge’s pension is not
awarded to a former judge, one must take into consideration the grounds of the
discontinuation of the powers of the judge.

Thus, the Constitutional Court’s doctrine has formulated a large system of social
guarantees of judges, which should be assessed as an important guarantee of
the independence of the judge and includes not only his remuneration, but also
his social guarantees upon the expiry of his powers. The Constitutional Court
has noted the importance that such guarantees must be established in reality.

The Constitutional Court has formulated a strict prohibition of reduction of
judges’ remuneration and their other social (material) guarantees; any attempts
to reduce the remuneration of the judge or his other social (material) guaran-
tees, or limitation upon financing of courts are treated as encroachment upon
the independence of judges and courts.?! This doctrine was further developed
under the conditions of the economic crisis.

In its decision of 15 January 2009, the Constitutional Court noted that the Consti-
tution prohibits the reduction of judges’ salaries save the situations when there is
an extremely difficult economic and financial situation of the state, however, itis
allowed to do so only temporarily and only by law, by heeding the constitutional
principle of proportionality, which implies that the salaries of judges must not be
reduced to the extent where courts would become unable to perform their consti-
tutional function and obligation—administration of justice; such constitutional
guarantees of salaries of judges are determined by the constitutional status of
judges who implement judicial power; the said constitutional status of judges is
implied by the constitutional function of administration of justice.

The doctrine on correction (limitation) of social rights during an economic crisis
formulated in the Constitutional Court’s jurisprudence is also applicable to the
social guarantees of judges. In its decision of 20 April 2010, the Constitutional
Courtinter alia formulated certain general principles which must be followed
when, provided there is an economic crisis in the state, the legislator can adopt
decisions on reduction of social guarantees.

The Constitutional Court does not single out the reduction of judges’ social gua-
rantees (remuneration and pensions (state pensions?)) under conditions of an
economic crisis from the same guarantees of other persons (inter alia those im-

31 The Constitutional Court’s rulings of 6 December 1995, 21 December 1999, 12 July 2001,
28 March 2006, and 14 February 2011, the decisions of 12 January 2000 and 8 August 2006.

32 Ajudge’s pension is treated as a state pension and, as well as other state pensions, it is
paid from the state budget.
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plementing the functions of state authority*?), who are paid their remuneration,
and the pension is awarded and paid from the state budget (and the state social
insurance budget).

The Constitutional Court has emphasised that, as every person, a judge has the
right to defend his rights, legitimate interests, and legitimate expectations.**The
Constitutional Court confronted the inaction of the Seimas (parliament) when
the legal regulation regulating the salaries of judges, which had been amended
(made less favourable) due to a difficult economic situation, which had emerged
in Lithuania as a result of the so-called Russian crisis, was not amended also
when the crisis was over. In its decision of 8 August 2006,%> while deciding the
issues inter alia related to the reduction of the salaries of judges, the Constitu-
tional Court formulated a doctrinal provision whereby ordinary courts have in
considering concrete cases the powers to assess the changes in the economic
situation and in cases of the legislator’s inaction—also the powers to adopt
decisions on the defence of a concrete social right of the person. At the time of
this crisis, the issue of the reduction and compensation of judges’ salaries was
a matter of consideration by the ECtHR.3¢

33 Initsdecision of 15 January 2009, the Constitutional Court noted thatif one established
such legal regulation, whereby in case of an extremely difficult economic and financial
situation of the country it would not be permitted to reduce the financing of courts only, nor
toreduce the remuneration of judges only, it would mean that courts are groundlessly singled
out from among other institutions which implement state power, and judges—from among
other persons that participate in implementing powers of the corresponding institutions
of state power; the consolidation of such exceptional situation of courts (judges) would
not be in line with the requirements of an open, fair and harmonious civil society and the
imperatives of justice.

34 Inter alia the Constitutional Court’s rulings of 12 July 2001 and 22 October 2007.

35 Inits decision of 8 August 2006, the Constitutional Court noted that in the event of a
legislative omission, which is prohibited by the Constitution, courts must fill the gaps ad hoc,
and this must be done by applying, first of all, the Constitution and the general principles of
law; however, such a decision of the court does not eliminate the legislator’s obligation to
fill the legal gap. The said Constitutional Court’s decision is significant for ordinary courts
in deciding cases regarding the protection of the person’s social rights, where the legislator
avoids duly regulating the respective relations by means of law.

36 The ECtHR, while adoptingits 15 October 2013 decision in the case of Rimantas Savickas
v. Lithuania (application No. 66365/09) and considering the admissibility of the application,
referred inter alia to the Constitutional Court’s doctrine designated for the reduction of
the social guarantees for judges during an economic crisis. The ECtHR considered that the
Lithuanian State did not overstep the margin of appreciation in adopting and upholding
the temporary reduction of judges’ salaries during the economic crisis (1999-2003) and
emphasised that the losses of salary had been compensated, for the period of three years,
either under a special law providing for such compensation or by a court decision according to
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In its ruling of 1 July 2013, the Constitutional Court emphasised that, under the
conditions of an economic crisis, the reduction of the salaries of judges may not
be disproportionate or discriminatory; inter alia salaries may not be reduced
only for judges, or only for the judges of certain courts, or only for the judges
performing certain duties; the proportions of the amounts of salaries establis-
hed at the time prior to the occurrence of a particularly difficult economic and
financial situation in the state for the judges performing different duties (for
the judges of different systems of courts and/or of different levels of courts), as
well as the proportions of the amounts of salaries established for the different
categories of judges and other persons who are paid for their work from the funds
of the state budget or municipal budgets (inter alia state servants, politicians,
officials), may not be violated. Any failure to observe the said requirements
should be regarded as an encroachment upon the independence of a judge and
courts, thus, also inter alia as a violation of Paragraph 2 of Article 109 of the
Constitution and the constitutional principle of a state under the rule of law.

In the ruling of 1 July 2013, the Constitutional Court had to hold that, under the
conditions of the economic crisis starting from 2009, the salaries of judges and
salaries of certain state servants had been reduced without conforming to the
constitutional requirements applicable under the conditions of an economic
crisis to that type of reduction, inter alia by violating the constitutional princi-
ple of proportionality.’” The impugned legal regulation, by means of which the
coefficients of the positional salary of judges had been reduced by establishing
a disproportionate (particularly large) extent of the reduction of the salaries of
judges, inter alia by violating the proportions of the amounts of salaries esta-
blished at the time prior to the occurrence of a particularly difficult economic
and financial situation in the state for the judges performing different duties,
was recognised by the Constitutional Court as being in conflict with the Con-
stitution. The Constitutional Court held that such legal regulation was not in
line with the principle of the independence of the judge and courts, inter alia
the requirements consolidated in Paragraph 2 of Article 109 of the Constitution
and the constitutional principle of a state under the rule of law.

thatlaw. The applications of the applicants had been recognised as inadmissible concerning
the other points of the dispute as well.

37 The Constitutional Court’s doctrine has formulated a duty for the legislator, even during
an economic crisis, not to reduce those salaries that, upon the reduction thereof, would not
ensure adequate living conditions for a person. The fact that the salaries of such amounts
as established by the legislator would not be reduced does not violate the principle of
proportionality and other constitutional principles.
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It should be noted that the questions related to the reduction of the social rights
guarantees of judges under the conditions of an economic crisis have been dealt
with in different manner by other constitutional courts as well.

On 18 January 2010, the Constitutional Court of Latvia adopted a judgment in
the case in which it assessed the freezing of judicial remuneration in conjunction
with the rise in the wages of higher public officials. The Constitutional Court of
Latvia recognised the contested legal provisions and the impugned reduction
of the salaries of judges under the conditions of the economic crisis without
conforming to the imperatives stemming from the Constitution as being in
conflict with the Constitution and noted the following: difficult economic condi-
tions lead the state to review and reduce financing for all workers in the public
sector irrespectively of the branch of the public sector in which they work, the
budget of a government institution, or the area in which it operates; it would
be impermissible to reduce the financing of a single sector—the courts—or the
salaries of judges, just as it would be impermissible to leave the financing of one
branch of the government institution unchanged; even under the conditions of
economic decline, financing can be reduced only if the constitutional principles
and procedures are observed, and if the fundamental rights and freedoms are
respected, particularly, in terms of the principle of constitutional equality.3®

On 12 December 2012, the Constitutional Tribunal of Poland adopted a ruling,*
in which it recognised the legal regulation establishing the “freezing” of the
salaries of judges—non-indexation for the period of one year as being not in a
conflict with the Constitution. Under the challenged legal regulation, the salaries
of judges had been established not according to the average work remuneration
of 2011, but that of 2010, whereas the salaries in the public sector had not been
increased, i.e. they had not been indexed (had been frozen), as long as since
2008. The Constitutional Tribunal founded its decision on the deteriorating
economic situation in the state, which required that urgent measures would
be taken, and emphasised that taking care of public finances was a duty of the

38 The judgment of the Constitutional Court of Latvia of 18 January 2010 (case No. 2009-
11-01), in which the Constitutional Court of Latvia emphasised thatjudges are also citizens,
and that their special status and role in society do not grant them immunity against any
such a situation in which the state solves a complicated situation and takes decisions with
respect to its residents; in an economic crisis a social solidarity means that every citizen
undertakes proportional responsibility for the overcoming of the difficult consequences
of the crisis, and government officials, including judges, must stand in solidarity with the
country’s residents. The Court also underlined that the contested norms thus provide for
such salaries of judges in 2009 that are equal with the salaries in 2007 rather than those in
2008, consequently, the remuneration was, in fact, reduced.

39 Theruling of the Constitutional Tribunal of Poland of 12 December 2012. (http://www.
trybunal.gov.pl/OTK/teksty/OTKZU/2012/2012A_11.pdf)
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public authorities, and that the legislator’s actions had been well-grounded on
the public interest—the balancing of the state budget.

It should be mentioned that the Constitutions of some states contain the provisi-
ons expressis verbis prohibiting the reduction of the social guarantees of judges.
Thus, the constitutional courts of the said states are obliged when deciding
regarding the reduction of the said social guarantees under the conditions of an
economic crisis not to interpret or reinterpret the doctrine formulated by the
Constitutional Court, but to construe the imperative provisions of the Constitu-
tion as at the same time limiting the powers of a court. The situation in question
was faced by the Supreme Court of Cyprus when in its decision of 14 June 2013*°it
had to answer the question whether it was permissible to apply the statutory
provisions providing for the reduction of the salaries of judges. Article 158.3 of
the Constitution of the Republic of Cyprus stipulates that “[a] law shall provide
for the remuneration and other conditions of service of the judges of the courts
to be established under paragraph 1 of this Article. The remuneration and other
conditions of service of any such judge shall not be altered to his disadvantage
after his appointment.” The Supreme Court of Cyprus inter alia observed that
Article 158.3 of the Constitution was so clear that there can be no doubt as to
its interpretation, the sub judice laws that implicated the impermissible adver-
se alterations of the judges’ remuneration were contravening the provisions
of Article 158.3 of the Constitution. Having examined various arguments, the
Supreme Court ultimately reached the conclusion that the recourses succeeded
and the sub judice administrative decisions were declared null and void and of no
effect whatsoever. The court also noted the pronounced intention of most of the
applicants to voluntary contribute to the effort of saving the Cyprus economy
and hoped that their example would be followed by the remaining applicants.

Thus, during an economic crisis, inter alia not only such reduction in judges’
salaries is allowed, where they are reduced according to a certain percentage,
but also when the amount of the received salary is not indexed, i.e. when it is
frozen. When the institutions exercising constitutional jurisdiction decide on
the constitutionality of the reduction in judges’ salaries during an economic
crisis, in each separate case they must decide on whether the limitation of the
said social right was allowed and whether it was constitutionally grounded.
The decisions of Latvian and Polish constitutional courts show how the non-
indexing of judges’ salaries during an economic crisis, although, in itself, may
be recognised constitutional, however, under different circumstances, may lead
to different decisions taken by the institutions of constitutional jurisdiction.

40 The Supreme Court of Cyprus. Revisional Jurisdiction. Consolidated Recourses 397/2012
and 480/2012 . Judgment of 14 June 2013.
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5. Conclusion

The Constitutional Court of the Republic of Lithuania is forming a broad and
distinctive doctrine on the possibility of limitation of social rights during an eco-
nomic crisis. This doctrine is inter alia grounded upon the imperatives of a state
under the rule of law, equality of rights, justice, proportionality, protection of
legitimate expectations, social solidarity, the constitutional concept of the state
budget and other constitutional imperatives. The Constitutional Court has also
formulated certain general principles which must be followed when in a situation
of an economic crisis the legislator may adopt decisions on reduction of social
rights guarantees. This doctrine is also influenced by international law, inter
alia the law of the European Convention on Human Rights. While considering
the cases related to implementation of social rights, the Constitutional Court
also takes account of the case-law of the constitutional courts of other states.
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/Jp Toma Birmontiené,
Cyduja YcmasHoz cyda Penybauke JlumeaHuje

H3A30BH IIPEJ] YCTABHHM CY/]OM JINTBAHHJE
3A BPEME I'’/IObA/IHE EKOHOMCKE KPU3E

Pe3ume

ExoHoMcKu u puHaHcujcku npobaemu 0prcasa, Ha Koje ce Modce 21edamu Kao Ha
eKOHOMCKY Kpu3y y KOHMUHyumemy, u3spwu/u cy ymuyaj Ha ycmasHy 0OKmpuHy o
3ajemMyeHuUM npasuma u3 obiacmu coyujaaHe 3auimume Kojy oopmyauuly ycmasHu
cydosu. OHU cy ce CYyoUUaU €A CA0HCEHUM 3a0AMKOM OYerUu8arba 0a au cy 001yKe
Koje cy doHes1e OpixcasHe ycmaHo8e npuMepeHe U cpasmepHe 3axmesuma Koju
npoucmuvy u3ycmasa.

ExoHoMcKa Kpus3a je nokpeHy/a 6pojHa c024ceHa numarea 3a ycmasHe cydoge. Kao
npeo, da au cy ycmasHu cydosu, CyoveHu ca 2/106a1HOM eKOHOMCKOM KPU30M, Y
cmarby da ce 6age nNUMarbUMa NO8E3AHUM €A EKOHOMUJOM, 0OHOCHO 0a 004YYYjy O
ycmasHocmu XumHux mepa wmedre Koje dpacasa 0oHocu. Y yca08uma 2106aaHUX
eKOHOMCKUX Mepa wmedrse, no2oheHa cy Hajocemsvuguja nodpyyja, Kao wmo cy
3ajemueHa npaea u3 obsacmu coyujaiHe 3aumume, a numarea neH3uja, 3apada
u/au nopodusbckoz odcycmsa nocmaJa cy 2opyha numarsa.

Jypucnpydenyuja YcmasHoe cyda JlumeaHuje popmyaucana je 00KmpuHy Kojom
ce 02paHu4asajy 3ajemuyeHa hpasa u3 06.1acmu coyujaaHe 3awmume 3d 8peme
eKOHOMCKe Kpu3e, a hepuod y KoMe je 08a OKMpUHA Hacmaja/a modxce ce nodeauma
y dee ¢paze: 0d 2002. do 2006, kada je YcmasHu cyd 0d.1yvusao o ycmasHocmu
npasHux akama Kojuma ce cyxcasdajy coyujasiHe 2apavyuje, y cumyayuju HacmaJoj
3602 ymuyaja m3s. ,pycke kpuse“ Ha npuspedy J/lumeaHuje (y mom nepuody je
YcmasHu cyd yceojuo Hekoaiuko 00yKa Koje cy novesie da ghopmupajy 00OKmMpuHy o
CMarerby 3djeMUeHUX Npasa u3 061acmu coyujaaHe 3auimume y 8peme eKOHOMCKe
Kpu3se); u 0d 2009. do daHac, kada je YcmasHu cyd gpopmupao ycmasHy 0OKMpUHY 0
02paHu4erby npasa u3 061acmu coyujaiHe 3aumumey cumyayuju Hacma.oj 3602
nocseduya 2s106a/1He eKOHOMCKe Kpu3e no npuspedy opicase /lumesaHuje.

JokmpuHa o oepaHuversy 3ajeMYeHUX CoYujaaHuX npasa 3a 8peMe eKOHOMCKE Kpus3e,
Kojy je YemasHu cyd ghopmyaucao y nepuody usmehy 2009. u 2013, a koja je Hacmasak
npemxodHe 0OKMPUHE, MOJce Ce OYeHUMU Kao cneyuja/sHa dOKMpuHa 0 02paHu4erby
J/BY0CKUX Npasa, vujy CywmuHy YuHe onwmenpuxeaheHu npuHyunu 02paHu4eroa
/BydcKux npasa. Akmuma YcmagHoz cyda ycnocmas/beHe Cy U He3ag8UcHe 0CHO8e
3a cmarberse 2apaHyuja camo coyuja/nHux npasa (neHsuja u 3apada) 3a epeme
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ekoHoMcKe kpu3e. OHe CY, UAKO Cy ymeMe/beHe Ha ONWMUM Havyeauma 0oKkmpuHe
0 /bydCKUM npasuma, donyreHe U d00amHUM Kpumepujymuma, Kao Ha npumep:
3axmesoM 0a ce cMarbere 3ajeM4eHuUx npasa u3 ob.acmu coyujasHe saumume
(neH3uja u 3apada) 3acHusa Ha 0KOAIHOCMUMA Koje ceedove 0 npucycmesy seoma
mewke eKOHOMCKe cumyayuje y 0piasgu; 3axmesoM 3d NOCMOojarbeM 36aAHUYHO2
caonwmersa da y Opixcasu nocmoju 8eoma mewka eKOHOMCKa U ¢uHacujcka
cumyayuja Koja Huje KpamKkopoYHa; 3axmesoMm da ce 3apade U neHsuje mMopajy
cMarbumu Ha nepuod Koju He npe/asu jedHy 6yyemcKy 200uHy, 00K je npu/uKkom
odobpasarba dpacasHoe 6yyema 3a caedehy 200uHy HOpMomeopay dyHcaH da NOHOB8O
npoyeHu eKOHOMCKY cumyayujy y 0px#casu u 0a NOHO80 001yYU y N021edy CMAHEersa
NoMeHymux coyuja/iHux 2apaHyuja; 0a cmarberbe Mopa bumu npuspeMeHo U He
cMe Hapywasamu nponopyuoHAa/AHU 00HOC naama u HakHada Koju je nocmojao
npe kpuse; da 3akoHodasay Moxce da ycnocmasu 2paHuyy ucnod Koje neH3uje
(u n1ame) Hehe 6umu cmarbu8aHe YaK HU 30 8peMe eKOHOMCKe Kpu3e; da Huje
do380/beH0 y 8ehoj mepu cmarbumu cmapocHe neH3uje dodesbeHe ocobama Koje
uMajy nocao u/au 8o0e npusamaH nocao (08aj 8axicaH KpUMepujyM je ycnocmas/beH
Y npemxodHoj dokmpuHu); da ce cmapocHe neH3uje Koje cy cmarbeHe 3602 EKOHOMCKe
u puHaHcujcke kpuse mopajy HadokHadumu, doK ce cMarbeHe OpHCasHe neH3uje
- CaMO0 YKOAUKO Cy CMareHe y 8e/AUKOj Mepu, Mo2y HadokHadumu, aau camo y
Mar0j Mepu. YemasHo Ha4e10 OpywmeeHe coAudapHoCmu, mymMa4eHo y KOHmekKcmy
ycmagHo2 npuHyuna jeOHakux npasa, nodpasymesa 0yHcHocm 3akoHodasya 0a
ycnocmasu HeUCKpUMUHAMOPHU CMeneH CMarbera 3apada Auyuma Koja cy 3a
c80j nocao naahena u3z poHA08a OpHcABHO2 UAU ONWMUHCKO2 6yyema.

TpeHymHo je npedmem naxcrse U NUMarse CMarberbd 3ajeM4eHux npasa u3 06.1acmu
coyujasHe 3auwmume cyduja, 00HOCHO CMarerbe uxosux 3apada. Popmyauwyhu
0OKMPpUHY 3ajeM4eHUX npaea u3 06.1acmu coyujaiHe 3aumume 3a cyduje, YcmasHu
cyd je ucmakao kao umnepamuaee cydujcke 3apade U HhuUxo8d 3ajeM4eHad CoyujaaHa
npasa u3 Havesa HezasucHocmu cyduja u cydosa ycnocmas.sbeHoz y yaaHy 109.
Yemasa. Cucmem 3ajemyeHux coyujarHux npasa cyouja, popmyaucaH y 00KmpuHu
YemasHoz cyda, mpeba oyeHumu Kao 8ajxcHy 2apaHyujy He3agucHocmu cyduja,
wmo nocmaje numarse 00 HAPO4UMO2 3HA4Ajd Y YCA08UMA €KOHOMCKe Kpus3e,
Kada 3aKoHo0asay nocmas/ea o2paHuyerba Ha moeyhy sucuHy 3apada u neH3uja.
Yemasnu cyd je y ceojoj odayyu od 1. jyaa 2013. dasee pasdpaduo 0oKmpuHapHe
odpedbe 3acHo8aHe HA ONWMOj 0OKMPUHU CMAHEHA NPA8A U3 0baacmu coyujai-
He 3awmume (ns1ama u neH3uja) y yca08uma eKOHOMCKe Kpuse, popMyaAUCaHoj y
odayyu YemasHoz cyda od 26. mapma 2006, y Kojoj je caonwimeH 3Ha4aj nowmo-
80rA NPUHYUNA NPONOPYUOHAJAHOCMU NPUAUKOM YCNOCMAB./bAHA KOHKPEMHUX
02paHU4era Ha 3djeM4eHd coyujaiHa npasa.

KyuHe peuu: YcmagHu cyd, ycmasHa doKmpuHa o2paHuyersa, CoyujaiHa npaea,
eKOHOMCKA Kpu3d.
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