
*

Assistant Professor,
Faculty of Law, University of Niš

COMPARATIVE LEGAL AND ECONOMIC ANALYSIS**

Abstract: In this paper, the author analyzes the (judicial) mediation in 
Italy and Serbia from the legal and economic aspects. Given the fact that 
Serbia and Italy belong to the same legal system, that there are many similar 
problems in the regulation and implementation of mediation in practice, 
but also considering that Italy has gone a step further in the regulation of 
this legal institution primarily by introducing mandatory mediation, the 
aim of this paper is to provide a comparative analysis of the concepts and 
institutional forms of mediation in the two countries and, consequently, 
to observe if there are any legal solutions that Serbia could possibly adopt 
from the Italian legal system. We assume that the Italian experience in the 
regulation and implementation of mediation, and its mandatory form in 
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1. Introduction

mandatory mediation



2. Mediation in Serbia

2.1. Normative framework of mediation in Serbia
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voluntary consent principle 
of disposition
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The principle of urgency

The principle of privacy

 Directive 2008/52/EC

 Art. 8, para. 1 of the MA

 Art. 8, para. 2 of the MA

 Art. 9, para. 1 of the MA

 Art. 12, para. 1, 2 of the MA

 Art. 12, para. 3 of the MA

 Art. 14 of the MA

 Art. 13 of the MA. Also, the principle of urgency is prescribed in Art. 329 of the CCPA

 Art. 5 of the MA



 equality of parties

the concept of voluntary mediation

the judge may also refer the parties to mediation

private mediation
proceedings.

the power of an out-of-court settlement

 Art. 6, para. 1 of the MA

 Art. 4 of the MA

 Art. 1, para. 2 of the MA

 Art. 16, para. 4 of the MA



2.2. Mediation and Litigation in Serbia: some quantitative macro indicators
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more than two and a half million cases pending before Serbian courts of 

979,969

the Serbian primary courts

one to 
two years

the average backlog of cases per 
judge



about a million 

over two million people in Serbia 
wait for the resolution of dispute for more than three years!

it is evident that the introduction of media-
tion into the legal system of the Republic of Serbia has not contributed to relieving 
the courts of excessive caseload

2.2.1. Mediation and Litigation in Serbia: micro aspect



3. Mediation in Italy

3.1. Mandatory mediation in civil and commercial disputes in Italy

Legi-
mandatory mediation 

prior to initiating court proceedings in civil and commercial matters

 



its own costs

 Art. 8 of the Decree.
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3.2. Some statistical data on the (mandatory) mediation in Italy

voluntarily

 

 



the number of centers increased 23 times

4. An attempt at qualifying the concepts of mediation in Italy and Serbia

Prima facie

voluntary mediation

mandatory court mediation

 



court-annexed mediation.

court annexed mediation

the Commissioner for Protection of Equality

 



Concepts of mediation Italy Serbia

Voluntary mediation Yes Yes

Mandatory mediation Yes No

Mediation by 

judicial referral 
Yes Yes

Institutional forms Italy Serbia

mediation
No Most dominant form

Private mediation Most dominant form
Secondary 

importance

Judge as a mediator Yes Yes

Mediation within 

chambers of commerce
Yes 

At the initial stage 

of development

Table 2. Institutional forms of mediation

 Act on Consensual Financial Restructuring of Companies, 

, 36/11



5. What can Serbia learn from the Italian experience?

inter alia 
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