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Abstract: In this paper, the author analyzes the (judicial) mediation in
Italy and Serbia from the legal and economic aspects. Given the fact that
Serbia and Italy belong to the same legal system, that there are many similar
problems in the regulation and implementation of mediation in practice,
but also considering that Italy has gone a step further in the regulation of
this legal institution primarily by introducing mandatory mediation, the
aim of this paper is to provide a comparative analysis of the concepts and
institutional forms of mediation in the two countries and, consequently,
to observe if there are any legal solutions that Serbia could possibly adopt
from the Italian legal system. We assume that the Italian experience in the
regulation and implementation of mediation, and its mandatory form in
particular, could serve as a solid basis for finding certain legal solutions
that could potentially contribute to improving the efficiency of this legal
institution in our country. The main finding is that the institutionalizing of
mandatory mediation in specific disputes, primarily in disputes on civil and
commercial matters, would improve the efficiency of mediation in Serbia.
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1. Introduction

Mediation, as a new legal institution in Serbia, is faced with many difficulties in
its application. Poor regulatory framework, insufficient recognition of the im-
portance of this legal institution by responsible individuals and general public,
prejudices towards the introduction of new institutions (not only mediation)
in the legal system, lack of monitoring the application of mediation in other
countries, especially in those with similar legal system (etc.) are some of the
factors that have contributed to compromising mediation despite its efficiency
in resolving disputes (saving money and time).

On the other hand, Italy is a country that has a bit of alonger tradition in applying
mediation. Besides, Italy adopted a number of legal acts on mediation in vario-
us areas of law. Yet, the application of these legal acts did not lead to a wider
acceptance of mediation in Italian society, nor did it relieve the Italian courts of
redundant civil cases. Reasons for such a state of affairs are quite similar to those
in Serbia. However, Italy has gone a step forward by introducing a significant
legal innovation - mandatory mediation. Considering that mandatory mediation
generates numerous controversies in theory and practice (Quek, 2010), we want
to examine the Italian experience in the application of this ADR method, with
specific reference to mandatory mediation.

Italy has been selected for a comparative analysis of mediation due to the well-
known fact that Italy and Serbia belong to the European-continental legal system,
that there are many similar causes of poor application of voluntary mediation in
these two countries, and that the inefficiency of court proceeding is a common fe-
ature of the two judicial systems (reflected in the substantial number of backlog
cases, huge caseload on the judiciary, lengthy proceedings, etc). In addition,
considering that Italy is a step ahead in the regulation of this legal institution,
primarily by introducing mandatory mediation in civil and commercial disputes,
the goal of this paper is to compare the concepts and institutional forms of media-
tion in Italy and Serbia, to determine similarities and differences and, ultimately,
to observe if there are any legal solutions that Serbia could possibly adopt from
the Italian legal system. We assume that the experience in the regulation and
implementation of mediation in Italy (and particularly its compulsory form)
could serve as a solid basis for improving the efficiency of this legal institution
in Serbia. In that context, the narrower concept of efficiency will be employed
since the focus is on the total number of the mediation proceedings and their po-
ssible impact on the total number of civil proceedings before the national courts.
Finally, the total number of mediation and civil proceedings will be established
on the basis of the available official statistical data for Serbia (e.g., reports of the
Supreme Court) and the available statistical data from the secondary sources for
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Italy. The qualification and evaluation of the institutional forms of mediation in
Italy and Serbia, as well as the determination of the total number of solved and
unsolved civil cases in two countries, will rest on the indicators from the Report
of the European Commission for the Efficiency of Justice (CEPE]), concerning the
judicial systems of European countries (Jean and Jorry, 2013).

2. Mediation in Serbia

2.1. Normative framework of mediation in Serbia

The Mediation Act' has been applied in the Republic of Serbia since 2005 as the
basic legislative act on mediation as a specific ADR method. In addition, the-
re are others relevant legislative documents regulating this matter: the Civil
Contentious Procedure Act (2011),% the Family Act (2005),3 the Act on Peaceful
Resolution of Labor Disputes (2004)* and others. In 2013, the Working group
of the Ministry of Justice prepared the Draft Mediation Act, which was enacted
in 2014 and entered into force at the beginning of 2015.° Further on, we will
analyze the (former) 2005 Mediation Act, primarily focusing on those provisions
which depict the specific features of mediation as envisaged in Serbian law. The
emphasis is on the application of the 2005 Mediation Act, since we are exploring
the efficiency of mediation. It takes time to give any assessment of the effects
of the new 2014 Mediation Act.

In this Act, mediation is defined as any procedure, notwithstanding its desi-
gnation, in which the parties wish to settle their dispute through one or more
intermediaries (mediators) who help them to reach an agreement.® Yet, the me-
diator has no authority to impose a binding agreement.” Some Serbian authors
(Mihailovi¢, 2009: 224) point out that the legislator has defined mediation as the
procedure rather than as a process, primarily emphasizing the legal (procedural)
aspects of mediation while neglecting other important aspects of mediation
(such as psychological or economic ones).

1 Mediation Act [MA], the Official Gazette of the Republic of Serbia, 18/05

2 Civil Contentious Procedure Act [CCPA], the Official Gazette of the Republic of Serbia,
72/11, 49/13 - the decision of the Constitutional Court and 74/13 - the decision of the
Constitutional Court

3 Family Act, the Official Gazette of the Republic of Serbia, 18/05 and 72/11- other act

4 Acton Peaceful Resolution of Labor Disputes, the Official Gazette of the Republic of Serbia,
125/04 and 104/09

5 ActonIntermediation in Resolving Disputes, the Official Gazette of the Republic of Serbia, 55/14
6 Art. 2, para.1of the MA
7 Art. 2, para. 2 of the MA
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The basic principles of the mediation process in Serbian law are based on the
Directive of the European Parliament and of the Council of the EU on certain
aspects of mediation in civil and commercial matters.® These principles are:
voluntary consent, equality of parties, privacy of the proceedings, confidentia-
lity and urgency. When it comes to voluntary consent, it is based on the principle
of disposition, which means that the mediation procedure begins with mutual
consent of the two disputing parties, i.e., formally speaking, by acceptance of the
proposal for mediation.’ If the party who has received the proposal for mediation
fails to respond within 15 days of the receipt of the proposal, or fails to answer
within the period specified in the proposal, the proposal for mediation shall be
considered rejected.'® The principle of disposition is also reflected in the fact
that the parties can agree on the content and course of the mediation procedure
since they can determine the terms and conditions for the implementation of
this procedure.!! Generally, mediation may be initiated by the parties, or the
parties may be referred to mediation by the competent court, if it is deemed
appropriate, but only upon the receipt of a complaint or after the preliminary
hearing.!? The court may refer the parties to mediation even at a later point until
the judgment becomes final.’* Mediation may also be used in the course of the
appeal procedure, which features two distinct characteristics: the consent of
the parties is required and the mediator can only be the judge from the official
courtlist."* The principle of urgency is reflected in the fact that this process must
be terminated within a period of 30 days; in exceptional cases and for justifia-
ble reasons, the period may be extended at the request of the mediator or the
disputing parties.!® The principle of privacy implies that the parties, their legal
representatives and proxies, as well as third parties given the parties’ permi-
ssion, may participate in the mediation procedure, providing that they agree to
observe this principle.'® The principle of confidentiality is reflected in the pro-
vision that all information, statements and proposals related to the mediation
procedure shall be confidential; exceptions are allowed only with the express
and unambiguous mutual consent of the parties, or in cases where disclosure is
required by the law or in the public interest, or for the purpose of enforcement

8 Directive 2008/52/EC

9 Art. 8, para. 1 of the MA

10 Art. 8, para. 2 of the MA

11 Art. 9, para. 1 of the MA

12 Art. 12, para. 1, 2 of the MA

13 Art. 12, para. 3 of the MA

14 Art. 14 of the MA

15 Art. 13 of the MA. Also, the principle of urgency is prescribed in Art. 329 of the CCPA
16 Art. 5 of the MA
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of a settlement agreement.'” Finally, the Act provided for the equality of parties,
which implies that the parties shall enjoy equal rights and treatment, and that
the mediator must act independently and impartially.®

In particular, the principle of voluntary consent implies that the mediation
procedure is initiated and implemented upon the explicit consent of the parties,
without any legal obligations. It follows that the concept of voluntary mediation is
the dominant concept of mediation in Serbian law. However, as previously noted,
the judge may also refer the parties to mediation, either upon the proposal of the
parties or if he/she finds that the dispute could be settled successfully through
mediation; in the appeal procedure, the parties may be referred to mediation
only upon obtaining their express consent. Yet, the mediation procedure rules
envisaged in the Mediation Act may also apply to the mediation procedure
which has been initiated without the instruction of the court or other authority,
either before or after the initiation of the judicial proceeding.!® This legal norm
implies that the mediation procedure rules may also apply to private mediation
proceedings.

Finally, the Mediation Act stipulates that the agreement reached in the media-
tion proceeding has the power of an out-of-court settlement, provided that it is
made in writing and that is not contrary to the public policy.?’ In order to make
the agreement enforceable, the parties must take some additional legal actions;
specifically, they are required to initiate a special non-contentious proceeding
and submit additional costs (the cost of the proceeding, lawyer fees and the
waste of time from the moment of concluding the agreement until the moment
when it becomes enforceable).

17 Art. 6, para. 1 of the MA
18 Art. 4 of the MA

19 Art. 1, para. 2 of the MA
20 Art. 16, para. 4 of the MA
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2.2. Mediation and Litigation in Serbia: some quantitative macro indicators

Let us examine the data provided in the following graph:?!

Mediation in
Serbia 20062009

. Successfully Valuation
Mediations held Index of success
resolved 41,420,768.36

2,468 2,002 Furos 81%

Graph 1. Data on the total number of mediations in Serbia (2006-2009), http://www.medijacija.
rs/img/rezultati2009.pdf

In the period from 2006 (when the Mediation Act entered into force) to 2009,
Serbia had a total of 2,468 mediations, 2,002 of which were successfully comple-
ted (by signing the agreement). The total value in these mediations amounted
to 41,420,768.36 Euros. The index of success is quite high and amounts to 81%.
Moreover, in the entire period from 2006 until October 2013, there were slightly
more than 3,500 cases settled by means of mediation.??

On the other hand, according to the Report of the Supreme Court of Serbia for the
year 2012,% the total number of unresolved cases, which are transferred from
previous years to be adjudicated by the courts of general jurisdiction, amounts
to 2,745,569; the total number of new cases amounts to 1,219,490 whereas
the total number of cases resolved by the end of 2012 amounts to 1,343,567.
Atthe end of 2012, there were a total number of 2,621,303 cases pending. [f we
compare the data on the total number of pending cases for the year 2012 with
the same data for the year 2011 (2,742,772),%* it is evident that the situation
in terms of the total number of pending cases has not changed substantially as

21 For the purposes of this empirical study (MojaSevi¢, 2014), the data were taken from
the website of the Mediation Center of the Republic of Serbia, based in Belgrade. Meanwhile,
as the work of a new legislative act has been underway, the Centre has stopped working
because the new Mediation Act does not envisage such a center.

22 Information taken from: http://novosti.rs/vesti/naslovna/drustvo/aktuelno.290.
html:460347-Gasi-se-Centar-za-medijaciju, access: 10 September 2014.

23 Report of the Supreme Court of Serbia for year 2012 available at: http://www.vk.sud.
rs/assets/files/o_sudu/izvestaji/statistika_2012.pdf

24 Report of the Supreme Court of Serbia for year 2011 available at: http://www.vk.sud.
rs/assets/files/aktuelno/statistika_o_radu_sudova_za_2011.pdf
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there were more than two and a half million cases pending before Serbian courts of
general jurisdiction in late 2011 and 2012. According to the Report of the Supreme
Court of Serbia in 2010,% the total number of pending cases before the courts
of general jurisdiction at the end of the reporting period amounted to 979,969.
This data indicates a huge increase in the number of cases pending in the period
from 2010 to 2012. Moreover, from the total number of pending cases in 2011
and 2012, about 97% of them were cases before the primary courts, which clearly
shows that the Serbian primary courts bear the largest caseload.

The Report of the Supreme Court of Serbia for year 2012 also indicates that al-
most every second case brought before the primary courts in 2012 was actually
an overdue (old) case (about 44%) while this percentage was somewhat lower
in 2011 (about 33%).%¢ It is obvious that the number of backlog cases before the
primary courts increased from 2011 to 2012, and that the backlog of old cases
is quite high (almost every second, or nearly one-third of cases in the observed
year) in relation to the total number of cases before the primary courts. The
largest backlog of cases before the primary courts are those pending for reso-
lution from 5 to 10 years (538,524), followed by cases pending for 3 to 5 years
(469,064), then cases pending for 2 to 3 years (442,672), and case pending for
over 10 years (190,663). In 2011, the situation is identical in terms of the time
limit for resolving old cases before the Serbian first-instance courts. We see
thatabout 33% of the total backlog of old cases are cases pending for resolution
from 5 to 10 years. If we add to this percentage about 28% of the cases pending
for resolution from 3 to 5 years, it follows that over 50% of cases (every second
case) are pending for resolution from 3 to 10 years before the Serbian primary
courts. An interesting fact is that the cases pending for resolution from one to
two years constitute about 0.5% of the total backlog of old cases. Therefore, the
Serbian primary courts certainly cannot be pleased about the time dimension
for resolving cases.

Another interesting piece of data concerns the average backlog of cases per
judge for the year 2012: 56.62 cases in the Serbian Supreme Court of Cassation;
95.36 cases in Appellate Courts; 69.78 cases in Superior Courts; 1,501.44 cases
in primary courts. On the other hand, the average number of backlog cases per
judge in Serbian primary courts for the year 2011 amounted to 1,348.65. We
see that the load of old cases per judge increased from 2011 to 2012, which is
quite high at least when it comes to primary courts.

25 Report of the Supreme Court of Serbia for year 2010 available at:
http://www.k.sud.rs/assets/files/o_sudu/izvestaji/godisnji_izvestaj_o_radu_2010.pdf

26 Itisthe old cases by date of the initial act.
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Allin all, the total number of old cases pending for resolution before the Serbian
courts of general jurisdiction increased from 2010 to 2012 year; the percen-
tage of old cases pending before the courts of general jurisdiction (including
primary courts) increased from 2011 to 2012 and, in general, that percentage
is quite high. The load of cases per judge is high, whereby the Serbian primary
courts bear the largest caseload. Moreover, most parties (over half a million)
wait for the resolution of disputes between 5 and 10 years. This last statement
is particularly revealing if it is interpreted in the following way: given the fact
that each procedure involves at least two parties, it follows that about a million
Serbian citizens wait for justice more than five years. In addition, including the
number of those citizens who wait for an end to the dispute between 3 and 5
years (almost half a million), it turns out that over two million people in Serbia
wait for the resolution of dispute for more than three years!

Considering that the mediation departments were mainly founded within the
Serbian primary courts, it was expected that these courts would be relieved of
redundant cases, primarily the backlog from previous years. Thus, other courts
of general jurisdiction would also be relieved of redundant caseload. However,
these expectations have not been met; moreover, they have been fully betrayed!
Comparing the total number of 3,500 cases resolved in mediation (from 2006 to
2013) to a total of 2.5 million cases pending for resolution (in 2011 and 2012)
and nearly 1,700,000 backlog of old cases by date of initial act (in 2012) pending
in the courts of general jurisdiction,?” it is evident that the introduction of media-
tion into the legal system of the Republic of Serbia has not contributed to relieving
the courts of excessive caseload. Moreover, the data on individual workload of
judges and the time required for completion of the judicial procedure lead to
the same conclusion.

2.2.1. Mediation and Litigation in Serbia: micro aspect

The efficiency of mediation and litigation was the subject matter of empirical
research conducted in late 2011 and the beginning of 2012 in the Primary Court
in Ni$ (MojaSevi¢, 2014). Given the fact that NiS is the third largest city in Serbia,
the cases that were subjected to litigation and mediation at the Primary Court
in NiS$ served as a solid foundation for testing the effects of application of the
Mediation Act in Serbia, as well as for the purpose of gaining some knowledge
on the efficiency of mediation. The findings of this study indicate that mediati-
on has not lived up to general expectations, i.e. that the efficiency of this legal
institution has not been put to full effect in practice.

27 The backlog of old cases in 2011 amounted to nearly one and half million (1,452,793).
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This empirical research has identified the possible reasons for insufficient use
of mediation in Serbia. These main reasons are: a) inadequate legal solutions,
primarily the current concept of voluntary mediation and court-ordered media-
tion which was rather ineffective, as well as the fact that the agreement reached
in the mediation proceeding has the power of an out-of-court settlement; b)
high costs for initiating a mediation proceeding which discourage the parties
to resort to mediation, particularly in small claims cases; c) lack of relevant
information on the mediation process to parties and other participants in the
mediation procedure; d) insufficient popularization of mediation in Serbia; e)
insufficient educational activities on the benefits of mediation; etc. (MojaSevic,
2014: 236-245).

3. Mediation in Italy

3.1. Mandatory mediation in civil and commercial disputes in Italy

ADR methods, and particularly mediation, have been known in Italy for a long
time but they received closer attention at the end of the 20" century. Concu-
rrently, the legislator intensified the activity in the field of regulating mediation.
But, the most significant change in terms of regulating mediation in Italy took
place in 2009 when the Italian Parliament adopted the Law No. 69/2009. Under
this act, the Government was authorized to regulate mediation in civil and
commercial matters. Thus, the Government passed a special decree (the Legi-
slative Decree 28/2010), which introduced the concept of mandatory mediation
prior to initiating court proceedings in civil and commercial matters. Further on,
we will focus on the concept of mandatory mediation and its implications for
the efficiency of judicial proceedings in Italy.

The Legislative Decree 28/2010% prescribes, in specified disputes,® the parties’
obligation to participate in mediation as a condition for initiating a court procee-
ding. This is a mandatory attempt to settle the dispute before the mediator rather
than an obligation to accept any agreement. In the event that the parties fail to
comply with this obligation and directly turn to litigation, the courtis required
to suspend the case and order the parties to participate in mediation. Similarly,
in case of parties’ non-compliance with these obligations in the circumstances

28 The mostimportant provisions of this Decree can be found at:
http://www.adrcenter.com/procedure/international-procedures/mediation-italian-law/

29 Mandatory mediation is envisaged in the following disputes: co-ownership of land,
property rights, division of assets, trusts and estates, family agreements, leasing, loans,
commercial leases, medical malpractice, defamation, car and boat accidents, insurance, and
banking and financial agreements.
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where mediation has been stipulated in the contract (in the form of contractual
clauses) or in relevant internal company acts, the judge (or arbitrator) may issue
an order to initiate mediation within a period of 15 days; concurrently, the judge
(arbitrator) is required to postpone the court proceeding until the termination
of the mediation process. Once the mediation procedure has been initiated, the
Decree prescribes that in case of a party’s default (unjustified failure to appear
and/or participate in the mediation process) the judge may take this fact into
account atalater pointin the civil proceeding, which may have a negative effect
in the process of presenting the evidence.?’ Specifically, the refusal to participate
in mediation may be regarded as a refusal to file certain documents in court
proceeding. On the one hand, this provision is reinforced by special decree
(D.L.138/2011), which prescribes payment of a sum of money to the state as a
penalty (fine) for unreasonable failure to participate in the mediation process;
on the other hand, the provision of this special decree is repealed by another
decree - L. 03/24/2012, n. 27 (Colombo, 2012: 77).

There are a lot of important and interesting solutions introduced by this De-
cree. Here, we single out the most representative ones (Gabellini, 2010: 65-66).
First of all, the lawyers are obliged to inform their clients in writing about the
possibility of settling the dispute by means of mediation. Second, the mediation
process may not exceed a period of four months from the date of submitting the
request for mediation to an accredited mediation center. Third, in mediation,
documents or actions are not subject to the payment of any taxes and charges,
and the agreements contracted in cases not exceeding the value of 50,000 Euros
are exempt from registration costs. In case the parties conclude a mediation
agreement, they may receive a tax credit in the amount of 500 Euros, or 250
Euros in case of a negative outcome. Fourth, all mediation centers have to be
accredited by the Ministry of Justice, which keeps a unique Register of mediators,
and mediators must undergo a special training prescribed by the respective
ministry. Fifth, the mediator is empowered to make a proposal to facilitate the
conclusion of agreements; the party who rejects the proposal is required to pay
all the costs of the civil proceeding (even if he/she wins the case) if the court
decision is identical to the proposal. Moreover, if the judgment is not identical
to the mediator’s proposal, the judge may order the party who won the case to
pay its own costs, provided that there are legitimate reasons (for example, gross
negligence by the party in rejecting the mediator’s proposal). This provision is
envisaged as a preventive measure for resolving disputes through mediation.
Yet, the Italian theory (Colombo, 2012: 77) states that this provision is quite
controversial, taking into account the well-known fact that the mediation agree-
ment need not necessarily be based on matters of law; on the other hand, this

30 Art. 8 of the Decree.
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preventive measure (the threat of the allocation of costs) can be effective only
if the proposed agreement is identical to the judgment (which is, by definition,
based on matters of law). Besides, the threat of allocation of costs is aimed
only at the plaintiff. Finally, the mediation agreement becomes enforceable in a
simple procedure, only upon being officially confirmed by the competent court
(Tribunal), where the agreement is subjected to formal control to ensure that it
is consistent with the public policy and the mandatory legislation. In addition,
the Tribunal verifies whether the rules of mediation procedure have been fully
observed.*!

This Decree was applied until the end of 2012, when the judges of the Consti-
tutional Court of Italy made a decision (Award No. 272/2012) that it was not in
accordance with the Constitution of Italy. The objection of the Constitutional
Courtwas focused on the procedural issue concerning the delegation of powers
in the adoption of the act on the implementation of mandatory mediation rather
than on the question of violation of the rights to defense which was allegedly
violated by introducing mandatory mediation (as claimed by the Bar Associa-
tion of Italy).?* The Constitutional Court did not venture into the assessment of
whether the introduction of mandatory mediation in the national legal system
was in accordance with the Directive 2008/52/EC but only reasoned that there
was a breach of the delegation of powers and that the mandatory mediation must
have its legal grounds in the national legislation. After the Constitutional Court
rendered such a decision, the Decree of 2010 was significantly modified. It was
done by adopting a new decree (Legislative Decree No. 69/2013) on “Urgent
Measures on economy stimulation”. This time, mandatory mediation will be
applied in four (experimental) years, after which the competent ministry will
be obliged to evaluate the results of mediation. The most relevant modificati-
ons are:*? a) the number of prescribed disputes in which parties are obliged to
pursue mediation was reduced (for example, the parties are no longer obliged
to pursue mediation in case of damages arising from car and boat accidents); b)
the parties are given the opportunity to opt out of mediation in the initial phase
of the process if they estimate that it will not result in a mediation agreement,
whereby the party who refuses the (non-binding) agreement proposed by the
mediator will be obliged to pay all the costs if the judgment is identical to the
mediator’s proposal;** and c) the Decree prescribes the obligatory participation

31 Art.12 of the Decree

32 The curiosity is that the Italy’s National Lawyers Union organized a five-day national
strike against the Decree 28/2010.

33 http://kluwermediationblog.com/2013/10/09/mandatory-mediation-in-italy-reloaded/

34 This controversial provision, which was also included in the Decree 0f 2010, has become
the subject matter of a heated debate. Given the fact that mediation is traditionally seen as
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of lawyers in the mediation process, which is evidence that the lawyer’s lobby
has succeeded in protecting their interests.

3.2. Some statistical data on the (mandatory) mediation in Italy

Statistically, Italy cannot be proud of the results of the voluntary mediation in
terms of the number of initiated mediation procedures. The data (Gabellini, 2010:
64) suggests that the first major reform in the area of corporate law (when the
voluntary mediation was introduced) did not give significant results: slightly
more than 150 cases were presented to mediation; if we add the cases outside
the area of corporate law, the outcome is about 3,000 cases; less than 0.1% of
cases pending in court were voluntarily presented to mediation, while the index
of success of those cases which were mediated was high (80%). The following
data also support a small number of mediation in Italy:** from 1999 to 2005,
The ADR Center in Rome, the largest accredited center for mediation in Italy,
launched 327 mediation proceedings, 277 of which were initiated by one party
to the dispute, 45 proceedings were intended as a contractual obligation, 3
mandatory mediation proceedings pertained to the telecommunications sector
and 2 proceedings were instigated upon the judge’s proposal.

Such statistics have forced the Italian legislator to re-examine the concept of
voluntary mediation. The Italian legislator embarked on two tracks of action
(Gabellini, 2010: 64-65): the first course of action was aimed at introducing the
legislative reform, which resulted in gradual introduction of mandatory media-
tion in certain disputes; the second course of action was aimed at improving the
quality of mediation services, by introducing accreditation for mediators and
special training programs.

According to publicly available data,?® in the period from March 2011 (when
mandatory mediation started being implemented) until October 2012, 215,689
mediation proceedings were initiated, with an average success rate of 12%. The
defendants were not obliged to participate in these proceedings. Therefore,
taking into account the proceedings where the defendants voluntarily agreed
to participate, the success rate is much higher and amounts to around 50%.
Also, in the period from March 2011 to March 2012, less than 3% of mediation
cases were initiated at the suggestion of the judge, which is a slight increase as
compared to the first nine months of this period, when the increase was 2%. De

a facilitative institution, there is a question whether this provision may significantly affect
the traditional concept of mediation, which may thus acquire some feature of evaluative
institution.

35 http://www.europarl.europa.eu/comparl/juri/hearings/20071004/depalo5_en.pdf
36 http://kluwermediationblog.com/2013/10/09/mandatory-mediation-in-italy-reloaded/
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Berti (2012) points out that this slight increase in percentage may reflect the
change in otherwise very reserved attitude of the Italian judges to mediation.
Then, when it comes to the controversial provisions of the Decree on the authori-
zation of the mediator to draft a proposal agreement, the statistics indicate that
mediators took initiative in this direction in only 1% of the initiated mediation
proceedings; on the other hand, the parties requested that the mediator prepare
a proposal agreementin 0.5% of all cases (Colombo, 2012: 79). Finally, the intro-
duction of mandatory mediation resulted in a drastic increase in the number of
centers for providing mediation services and the number of institutions which
provided instruction on mediation. In 2008, there were 37 mediation centers
in Italy but by the end of April 2012 this number increased to 843 (which me-
ans that the number of centers increased 23 times); concurrently, the number of
institutions dealing with education in this area increased from 35 to 309 over
the same time period (De Berti, 2012). In Italian theory (Colombo, 2012: 78), it
gave rise to another question: was this increase in the number of centers and
educational institutions really necessary, and how would it affect the quality of
provided mediation services?

4. An attempt at qualifying the concepts of mediation in Italy and Serbia

Prima facie, we may identify some similarities and differences underlying the
concepts of mediation in Italy and in Serbia. First of all, the dominant concept
in Serbia is the concept of voluntary mediation, which is either initiated by the
parties or upon the referral of a judge. As far as the latter is concerned, in Ser-
bian theory (KneZevi¢ and Pavi¢, 2009: 240) there is the interpretation that
this concept implies a mandatory court mediation because in the first instance
judicial procedure (unlike the procedure on appeal)®” the parties are obliged to
pursue mediation they have been referred to by the trial court judge. However,
the interview with the Coordinator of the Department of the Mediation Centre
in Ni$ showed that the judges generally took into consideration the will of the
parties in the process of referring them to mediation; “a judge refers the parties
to mediation only if the parties agree to mediate” (MojaSevi¢, 2014: 216). There
is an obvious discrepancy between the theoretical interpretation of this impor-
tant provision of the Mediation Act, which reflects the essence of the concept of
mediation, and the judicial interpretation and actual application of this provision
injudicial practice (atleast when it comes to the Primary Courtin Nis). In Serbia,
mediation proceedings are usually carried out in specific departments which are
organizationally and spatially connected with the first-instance courts; such a

37 Inthe appeal procedure, the consent of parties to go to mediation is required. See: Art.
14 of the MA
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proceeding is designated as court-annexed mediation.®® On the other hand, there
are several types of mediation in Italy: voluntary mediation, mandatory media-
tion and mediation upon the referral of the trial judge. The feature that makes
the Italian and the Serbian legal frameworks significantly different is primarily
embodied in the institution of mandatory mediation in specific types of disputes.

According to the CEPE] Reportissued in 2012 and based on the data from 2010
(CEPE], 2012: 132-141), Serbia is one of the 26 European countries which have
a court annexed mediation (mediation instituted upon the referral of the trial
judge); on the other hand, Italy falls into the largest group of European countries
(a total of 31, including Serbia) where private mediation is the most dominant
form of mediation. In terms of civil and commercial disputes, Serbia falls into
the group of 22 European countries predominantly using court-annexed media-
tion, while Italy falls into the group of 26 European countries (including Serbia)
predominantly using private mediation. Both countries fall into the group of 13
countries where the judge may act as a mediator in the case atissue. The situation
is similar in family matters and labor law matters (termination of employment).
The distinctive feature of mediation in Italy is that it is not envisaged for re-
solving administrative disputes, which is the case in Serbia. In Italy, mediation
is generally not applied in criminal matters, except in specific cases (such as,
juvenile delinquency). Generally speaking, in terms of the forms of mediation,
it can be concluded that the only difference between Italy and Serbia is that in
Italy there is no court-annexed mediation*® and mediation at the prosecutor’s
proposal.in criminal matters. In addition, in Serbia, mediation has a wider scope
of application in terms of different types of legal disputes.

When comparing the mediation in civil and commercial matters in Italy and
Serbia, we may observe one major difference: in Italy, mediation proceedin-
gs are generally conducted before the chambers of commerce, which do not
have such an important role in Serbia. In Serbia, mediation proceedings in civil
and commercial matters are generally carried out under the auspices of the
courts, as the court-annexed mediation. It is worth mentioning that there have
been attempts in Serbia to institutionalize mediation within the chambers of

38 Mediation is possible out of the courts, within special authority or organization. For
example, under the auspices of a special state body the Commissioner for Protection of Equality
mediation is possible in discrimination cases.

39 However, the outset of the legislative reformin Italy was aimed at the institutionalization
of court-annexed mediation (by introducing the special judicial office in 1991) but, later on,
the reform took a different turn and resulted in establishing mediation centers outside the
courts, particularly within the chambers of commerce.
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commerce, for which reason the legislator passed a special legislative act;*°
unfortunately, these attempts have not given significant results. According
to the data from 2012 (Ljubovi¢, 2012: 56), only 16 claims were submitted to
the Serbian Chamber of Commerce to initiate proceedings on the consensual
financial restructuring of corporate debts by redefining the debtor-creditor
relationship between the company in financial crisis and its creditors. In most
cases, the claims were submitted by debtors who had been facing substantial
financial hardship.

The following two tables summarize the similarities and differences in the
concepts of mediation as well as in the institutional forms of mediation in Italy
and Serbia:

Concepts of mediation Italy Serbia
Voluntary mediation Yes Yes
Mandatory mediation Yes No
Mediation by

judicial referral Yes Yes

Table 1. Concepts of mediation: comparison

Institutional forms Italy Serbia
rt- .
A 2.1nr'1exed No Most dominant form
mediation
Private mediation Most dominant form .Secondary
importance

Judge as a mediator Yes Yes

Mediation within At the initial stage

Yes
chambers of commerce of development

Table 2. Institutional forms of mediation

40 Acton Consensual Financial Restructuring of Companies, the Official Gazette of the Republic
of Serbia, 36/11
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5. What can Serbia learn from the Italian experience?

The common feature of the judicial systems in both countries is the inefficiency
of court proceedings, which is reflected in the substantial number of backlog
cases, huge caseload on the judiciary, lengthy proceedings, etc. On the other
hand, the differences between the two countries are reflected in the response
to these pressing problems in the judicature. Despite the imminent risk, Italy
has demonstrated determination to deal with these problems, primarily by in-
troducing the mandatory mediation in specific cases. On the other hand, Serbia
seems to be at the beginning of this process. In fact, after almost ten years of
applying the Mediation Act, Serbia had enough time to clearly examine the causes
of insufficiency of (voluntary) mediation in practice and take relevant measures
to improve the efficiency of this legal institution. Instead, Serbian legal scholars
and professionals have been unnecessarily involved in extensive and exhausting
(ideological) debates on the concepts of mediation; the ultimate result was the
adoption of the new Draft Mediation Act at the end of 2013, and subsequently
the new 2014 Mediation Act which offers some new solutions*' but, on the whole,
does not appear to be too promising (MojasSevi¢, 2014). The only logical course
of action should have been a more pragmatic approach to these problems. The
experiences of other countries (including Italy) could have served this purpose.
Italy is suitable for a comparative study not only because the Italian mediation
framework inter alia includes similar causes of insufficient use of (voluntary)
mediation but also because it provides different instruments to overcome this
problem, the most significant of which is mandatory mediation. In this regard,
ithas been theoretically confirmed (Quek, 2010) that mandatory mediation may
contribute to raising awareness about the importance of mediation as a legal
institution and its popularization. Although the final conclusions may be too
early to draw, the Italian experience with mandatory mediation bears evidence
of the initial good results in its implementation.

The concept of voluntary mediation is certainly the most adequate form of
mediation; but, what happens in case it does not yield the expected results?
[taly has given some kind of answer but Serbia, unfortunately, has not even
started addressing the problem. When considering the introduction of a new
legal institution, such as mediation, the legislator should take into account the

41 We draw attention to two new solutions which, in our opinion, can contribute to the
efficiency of mediation. First, the mediation agreement may have the power of an enforcement
order if the subject of the agreement is the performance of the obligation, if it includes a
statement by which the debtor accepts the agreement as enforceable, and if the signatures of
the parties and the mediator on the agreement are certified by the court or a notary public.
Second, the parties are exempted from paying court or administrative fees in the event
the agreement is signed after the initiation of judicial or other proceeding but prior to the
termination of the first trial hearing.
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characteristics of the culture of a specific country. Obviously, the Serbian legi-
slator has failed to do so because Serbia has uncritically accepted the concept of
voluntary mediation, having high expectations that this concept will contribute
to improving the efficiency of judicial proceedings. Considering the fact thatit did
not happen (as it could have been assumed)*? and given the precious time which
has been wasted in the past ten years, we should better learn some practical
lessons from the experience. Both the Serbian and the Italian experience speakin
favor of introducing mandatory mediation, as a temporary practicable solution,
which is primarily aimed at reducing the backlog of cases burdening the judicial
system in Serbia and, consequently, increasing the costs of business operations.

To sum up, the specific measures taken in Italy for the purpose of improving the
efficiency of court proceeding may also be introduced in Serbia; they are reflec-
ted in institutionalizing of mandatory mediation in specific disputes, primarily
in disputes on civil and commercial matters. It should contribute to the populari-
zation of this legal institution in Serbia and increase the frequency of mediation
proceedings. The Serbian mediation system may also be improved by introducing
a simple procedure for the enforcement of the mediation agreement, which is
envisaged and implemented in Italian law. Many other solutions envisaged in
the Italian law may contribute to increasing the frequency of mediation, such
as the solution on exempting the parties from paying various taxes. Moreover,
the Italian experience of using mediation within the chambers of commerce
across Italy can certainly help in promoting mediation proceedings within the
Serbian chambers of commerce. To that effect, the chambers of commerce of
the two countries need to establish closer cooperation. From the Italian expe-
rience we may also learn about the unnecessary heterogeneous and complex
legislative process on this matter, which is reflected in the implementation of
a partial legislative reform. Serbia managed to avoid that (to some extent) by
adopting the 2005 Mediation Act as the basic legislative act on this matter and
by institutionalizing the court-annexed mediation for a vast range of legal dis-
putes. However, little has been done in the area of applying the laws, primarily
atthe institutional and organizational level, in the field of promoting mediation
and providing for the education of the disputing parties and other participants
in the mediation proceeding about the importance of this legal institute. This
confirms the thesis that a legislative reform (although necessary) is insufficient
for the recognition and affirmation of any legal institute, including mediation.

42 The concept of voluntary mediation may be more appropriate and successful in countries
where the awareness of the peaceful dispute settlementis high and where dispute resolution
in courts is expensive (like the U.S.). In contrast, in a country such as Serbia, where the
institute of mediation is insufficiently acknowledged and where itis relatively easy to initiate
a court proceeding, it could have been expected that this legal institute would not provide
significant results in terms of improving the efficiency of court proceedings.

* Proofreading: Gordana Ignjatovié
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Ap Aaekcandap Mojawesuh,
Joyenm IlpasHoz pakyamema,
Ynusepszumem y Huwy

(CY/ICKA) MEJHJALIMJA Y HTAJIHJH H CPBHJH -
KOMITAPATHBHA ITPABHO-EKOHOMCKA AHAJIH3A

Pe3sume

[Ipedmem anasause y ogom pady jecme (cydcka) medujayuja y Hmaauju u Cpbuju,
ca npasHoz u ekoHoMmckoz acnekma. Ilonasehu o0 moza da Umaauja u Cpéuja
npunaoajy ucmom npasHoMm cucmemy, da nocmoje 6pojHuU CAUYHU Npob.iemu y
peayaucarby u npumMeHu medujayuje y npakcu, Kao u od yurbeHuye da je Umaauja
omuuL1a Kopak Hanpeo y pe2yAucary 08e npasHe yCmaHose, npe cgeza ysoherbem
obasesHe medujayuje, yusb 0802 pada je KoMnapamMueHo npoyyumu KoHyenme u
UHCmMumyyuoHa/He oopme medujayuje y dge 3eMsbe U, KOHCEKBEHMHO, yCMaHo8umu
da snu nocmoje odpehena npasHa peuwersa Koja 6u Cpbuja mozasaa da yceoju u3
umaaujaHckoz npagHoz cucmema. [lonazumo od moaa da umaaujaHcko UCKycmeoy
pezgyaucarby u npumeHu medujayuje, nocebHo teHe obasesHe hopMe, npedcmassba
CO/UOHY 0CHOBY 3a NpOHAANCeHe 00peheHUX NPAaBHUX peuerba Koja 6U eeeHmya/iHo
Moz.1a da donpuHecy nobo/barby eoUKACHOCMU 08€ NpasHe YCMAaHO8e Yy HAUWoj
3emsmu. InasHu Haaas jecme da 6u ysoheroe obasesne medujayuje y oopeheHum
cnoposuma, npe ceeza y epahaHCcKuM U mp2o8UHCKUM CNOpo8uMd, N060/bW a0
edpukacHocm medujayuje y Cpouju.

KmyuHe peuu: edpukacHocm, (cydcka) medujayuja, Umaauja, Cpbuja.
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