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1. Introduction

In the civil doctrine, expropriation is determined as a forced loss of ownership
or limitation of the ownership right on real estate in public interest as deter-
mined by law.!

In conditions where social ownership was a dominant form of ownership in the
Socialistic Republic of Macedonia (member of the Socialistic Federal Republic of
Yugoslavia), expropriation in the full sense of the word meant “expropriation of
private ownership”,? such as ownership of natural persons, civil associations and
other legal entities (according to the provisions of Article 8 of the Basic Property
Relations Act).? In those times, expropriation implied a loss of the rights to hold,
use, and dispose with ones private property,* and the real estate became societal
ownership, i.e. part of the social resources. In such conditions, the civil doctrine
defined full expropriation as a forced loss of the right of ownership (ex proprius -
expropriare) by the government. By doing so, the government deprived natural
persons and civil associations of the right to enjoy their private property in
favor of increasing the social property on real estate. According to the 1974
Constitution and the Basic Property Relations Act, societal property was a form
of property with no exclusivity in its enjoyment (it belongs to everyone and to
no one at the same time).

Analyzing the views of scholars regarding the definition of expropriation, the
authors show that the institute is based on several points.

First, the legal institute of expropriation is defined as a loss and acquisition of
ownership, or transfer of ownership from one subject to another.” Second, expro-
priation is a forced way of loss of ownership determined by law. Third, the loss
or limitation of ownership in expropriation proceedings is in favor of the public

1 R. Kovacevi¢ - Kustrimovi¢, M. Lazi¢. 2004:153; A. Gams, L]. Gurovi¢, 1990: 597; D.
Stojanovi¢.1987:170; M.Opauh, O.Ctankosuh, 2009:121; P. )KuBkoBcka, 2010: 350.

2 R.Kovacevi¢ - Kustrimovi¢, M. Lazi¢, 2004:160; A. Tpynue, 1980:60.
3 Official Gazette of SFR], no. 6/80 and 36/90.
4 N. Gavella, et. al.,21992:26-27. Ph. Simler, 1996:10.

5 InMacedonian legal system, full expropriation meansloss of private or municipal ownership,
and acquisition of the right of ownership of the state (art. 9, Expropriation Act). According
to the law of Bosnia and Herzegovina, full expropriation is loss of private ownership in favor
of the expropriation beneficiary, except in cases where the expropriated real estate is a
thing of public interest (art. 7, Expropriation Act). According to Serbian law, expropriation
leads to a change of ownership of the expropriated real estate (art. 4, Expropriation Act,
Official Gazette of Republic of Serbia, n0.53/95). According to Croatian law, the expropriation
beneficiary becomes the owner of the expropriated real estate (art. 3, De-possession Act,
Official Gazette of Republic of Croatia, no. 9/94).
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interest determined by law,® which is realized by construction or performance
of other activities on the expropriated real estate. Forth, the loss or limitation
of ownership must be subject to just compensation, a right guaranteed by the
Constitution.’

As scholars, we must agree that in expropriation proceedings the owner of the
expropriated real estate, because of the forced loss of ownership, is a “special
victim” of the public interest.® Therefore, giving compensation for the expropria-
ted real estate is intended to provide balance between the two parties. Relying
on the principle of equality, as one of the basic principles in civil law, it may be
concluded that the owner of the expropriated real estate should not be put in
a worse material position after the expropriation of his/her real estate. Under
the principle of equality, the compensation for expropriated real estate should
not lead to enrichment of the former owner.’

Providing for financial balance in expropriation proceedings is based on the
guarantee of just compensation in the amount of the market value of the real
estate. Itis also important that the expropriation proceedings are just even if the
government is authorized to perform expropriation in favor of the public interest.

In reference to the thematic scope of this international conference, the authors
of this paper start from the standpoint that owners of the expropriated real
estate are the weaker party in the expropriation proceedings since the loss of
ownership in such cases is forced by the state. In order to provide an answer
to the question how Macedonian civil law, more precisely the Expropriation
Act, should provide legal protection of the weaker party, we will consider the
constitutional proclamation and legal provisions on expropriation (1), the types
of expropriation according to the Expropriation Act (2), and the protection of

6 InMacedonian law, publicinterestis exercised by construction onreal estate or performance
of other activities in the public interest of the State or local administration (art. 6 and 7 of the
Expropriation Act). According to Croatian law, construction or performance of other activities
is of publicinterest of the Republic of Croatia (art. 1, De-possession Act). In the law of Bosnia
and Herzegovina, there is but one public interest exercised by construction of buildings in
publicinterest (art. 1 and art. 3 par. 2, Expropriation Act). In Serbian Law, the public interest
is exercised by construction of objects determined by law (art. 20, Expropriation Act).

7 In Macedonian law, compensation for expropriated property is usually given in money
and it cannot exceed the market value of the real estate. According to the law of Croatia,
real estate is usually given as compensation that is of the same value as the expropriated
real estate (art. 32, De-possession Act). In the law of Bosnia and Herzegovina, real estate
is offered as compensation in the expropriation proceedings (art. 45, par. 1, Expropriation
Act). Serbian law prescribes that compensation for expropriated real estate is paid in money
unless the Expropriation Act states otherwise (art. 11, Expropriation Act).

8 R.Kovacevic - Kustrimovi¢, M. Lazi¢, 2004:156.
9 Ibid, 157.
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the weaker party in the expropriation proceedings (3). The main objective is to
determine whether and to what extent the how Macedonian civil law protects
the owner of the expropriated property.

2. Constitutional and Legal Proclamation of Expropriation

The right of ownership is guaranteed in the Constitution of the Republic of Ma-
cedonia (Article 30 para.1),'® stating that “The right of ownership and the right
of inheritance is guaranteed”. Although the right of ownership is guaranteed
alongside the right of inheritance (as a right primarily afforded to natural per-
sons), the Constitutional Court of the Republic of Macedonia has interpreted the
formulation “right of ownership” (ever since the Constitution came into force in
1991) as referring to all types of ownership (private ownership, ownership of
the state, etc.).

Article 2 of the general Act on Ownership and Other Real Rights of 2001'! deter-
mines the pluralism of ownership and also introduces a third type of ownership
called “municipal ownership”. The introduction of property system where three
types of ownership coexist started to undermine the base on which the 1995
Expropriation Act was enforced.'?

The proclamation of pluralism of ownership determined by Article 2 of the Act
on Ownership and Other Real Rights also means that all types of ownership are
equal, even in the field of expropriation. In case of expropriation this means that
the private owners and the state or municipality should have an equal position.
This equality should not be only formal but essential so that it can provide equal
opportunity for enjoyment of property for the appropriator as well as for the
previous owners in sense of Article 8 of the Act on Ownership and Other Real
Rights.!? Also, in conditions where three equal types of ownership exist, it should
not be disregarded that full expropriation may lead to loss of private ownership
and loss of municipal ownership.™*

Introducing the municipal ownership and two types of public interest (public
interest of the State, and local public interest) creates two different situations
in expropriation proceedings. In the first situation, when the public interest
of the state is in question, expropriation leads to loss of private or municipal

10 Official Gazette of Republic of Macedonia, no. 52/91.
11 Official Gazette of Republic of Macedonia, no. 18/01.
12 Official Gazette of Republic of Macedonia, no. 33/95.

13 “The owner has the right to hold, use and fully enjoy the object of ownership in accordance
with his or her will, if it is not contrary to law or rights of others".

14 De-possession in cases of expropriation never involves the ownership of the State.
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ownership, and state ownership is acquired.!® This also applies to situations
when local interest involves the construction of things in public use (roads,
bridges, etc.) since such things can only be owned by the state according to
Article 16 of the Act on Ownership and Other Real Rights. In cases where local
interest is in question, full expropriation leads to loss of private ownership and
the right of municipal ownership is acquired.®

In the legal system of Republic of Macedonia, the proclamation on protection
of the owner of the expropriated property in expropriation proceedings is con-
tained in Article 30 (para.3) of the Constitution: “In case of loss or limitation of
right of ownership, just compensation is guaranteed that may not be less than the
market value”.

A similar provision is also envisaged in Article 10 of the Act on Ownership and
Other Real Rights: “The right of ownership may be limited or lost in cases of public
interest determined by law”.

The Expropriation Act embodies a similar provision in Article 18 paragraph 1.
In addition, paragraph 2 of the same article specifies that “the market value of
the real estate is determined under conditions and manner determined by law, and
in accordance to methodology, rules and standards prescribed by the Assessment
Act”'” Considering the fact that the statute of limitation does not apply to the
right of ownership,'® paragraph 3 of Article 18 of the Expropriation Act clearly
states that “the right to demand compensation for expropriated real estate does
not fall under the statute of limitation”.

As previously noted, the expropriation of real estate is only exercised when
public interest is concerned.

According to Article 1 of the Expropriation Act, public interest may be exercised
by: 1) construction, or 2) performance of other activities. Construction is regu-
lated by the Construction Act.’ The Expropriation Act determines which types
of construction may be reason for expropriation.?’ The “performance of other
activities”, which implies activities not necessarily linked to construction, is also
considered to be in public interest and thus reason for expropriation. It actually
involves expropriation of the existing infrastructure for distribution of electri-

15 Art. 9, par. 1, Expropriation Act.

16 Art.9, par. 2, Expropriation Act.

17 Assessment Act, Official Gazette of Republic of Macedonia, no. 115/10.
18 Art. 156, Act on Ownership and Other Real Rights.

19 Official Gazette of Republic of Macedonia, no. 130/09.

20 See:art. 6 and 7, Expropriation Act
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city, gas, central heating, etc.?! The provisions of the Expropriation Act regarding
the expropriation of infrastructure are in accordance to the provisions of the
Energy Act?? where it is stated that providing continuity in public services is in
public interest”;** they are also in compliance with the Water Management Act,**
which specifies that water resources management is an activity of public interest,
and non-performance of such services by the holder of the water management
rights is against public interest.?® In these cases, the expropriated infrastructure
becomes ownership of the State, and such infrastructure is then given under
concession according to special laws (Energy Act, Water Management Act, etc.).

3. Types of Expropriation according to the Expropriation Act

Before we address the issue regarding the types of expropriation in the legal
system of Republic of Macedonia, it should be pointed out that expropriation
involves not only the loss but also limitation of ownership and other rights
in public interest. Article 1 of the Expropriation Act contains the formulation
“limitation of other rights on real estate”. The limitation of other rights on real
estate refers to other real rights (servitudes, mortgage, long-term lease), as well
as the right to use construction grounds owned by the state (reminiscences of
the social system, viewed by scholars as a right “sui generis”) and the right of
long-term lease regulated by the Act on Privatization and Lease of Construction
Grounds Owned by the State (also viewed as a right “sui generis”).?¢ Since these
two “sui generis” rights were terminated, we may conclude that today expropria-
tion refers to the right of ownership and to other real rights such as the right of
long-term lease (the right to build).?” However, there are no precise provisions
referring to expropriation of other real rights.

If the expropriation proceedings are exercised in public interest and the right
of ownership is terminated, that is considered to be full expropriation.?® In civil
doctrine, full expropriation is also defined as forced transfer of ownership from

21 Thelegal provisions that expropriation is also permitted for undertaking other activates
in publicinterestis in accordance to the opinion of the Supreme Court of Republic of Macedonia
expressed in Decision n0.201/2008-0-0 of 13.05.2009.

22 Official Gazette of Republic of Macedonia, no. 16/11.
23 See:art. 3, par. 1, art. 58, Energy Act.

24 Official Gazette of Republic of Macedonia, no. 87/08.
25 See:art. 26 and 44, Water Management Act

26 Act on Privatization and Lease of Construction Grounds owned by the State, Official
Gazette of Republic of Macedonia, no. 4/05.

27 Art. 4, Law on Ownership and Other Real Rights.
28 Art. 9, Law on Expropriation.
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one subject (a natural person or legal entity or municipality) to another subject
(the State or municipality). The subject acquiring the right of ownership in case
of expropriation does it so regardless of the will of the previous owner; therefore,
this type of transfer of ownership is called by scholars an “original way of acqui-
ring ownership”,?° on the bases of decision of an authorized government body.3°

In cases of full expropriation of real estate, the Expropriation Act does not con-
tain provisions regarding the future of other real rights on the expropriated real
estate. Regarding the future of other real rights on the expropriated real estate,
Professor Zoran Rasovic¢ considers that, at the moment of enforcement of the
expropriation decision, rights such as personal and real servitudes should be
terminated, with exception of real servitudes that may be exercised even after
the expropriation. Regarding the mortgage on the expropriated real estate, we
must agree that the mortgage may be transferred to other real estate given
as compensation or on other real estate of the mortgage debtor. In theory, the
mortgage should be transferred or the secured claim be paid in full from the
compensation (if the compensation is given in money). The authors of this paper
consider that this issue should be regulated by the Expropriation Act because,
if otherwise, the State or the municipality will acquire mortgaged real estate
which contradicts to the nature of expropriation proceedings. Considering the
fact that construction grounds owned by the state may not be mortgaged,*! it
is clear that the issue of securing the claim of the mortgage debtor should be
addressed in the expropriation proceedings.

In Macedonian law, partial expropriation is defined as a limitation of ownership
and other rights on real estate owned by natural persons or legal entities and
land owned by municipalities by instating servitudes or other limitation of
the right of ownership.?? In these cases, there is partial expropriation because
private or municipal ownership (as types of ownership) are not terminated but
only limited for the purpose of exercising a public interest. The owner of the
real estate subject to expropriation as the weaker party in the expropriation
proceedings will be forced to exercise the right of ownership within the scope
of such limitations temporarily or permanently. The partial expropriation also
refers to the limitation of the right of long-term lease. Although there are no
precise provisions, the authors of this paper consider that it is possible for such
right to be limited with servitudes instated in expropriation proceedings.

29 Z.Rasovi¢, 2009:182.

30 For more on loss of property, see: P. )KuBkoBcka, 2013:44-45.

31 Art. 45, Law on Construction, Official Gazette of Republic of Macedonia, no. 17/2011.
32 Art. 10, Law on Expropriation.
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The Expropriation Act also recognizes partial expropriation when activities
are undertaken for the exercise of public interest. It refers to cases when land
is occupied for performance of activities such as geological surveys, research of
minerals, and temporary occupation of adjoining real estate.*

4. Protection of the Rights of the Owner of the Expropriated Real Estate

In this central part of the paper, the Expropriation Act provisions will be analyzed
in light of the level of protection that the weaker party enjoys in expropriation
proceedings and the additional protection provided by the courts.3*

The expropriation proceedings are initiated by proposal of the authorized su-
bject. In the Republic of Macedonia, the State or municipalities are authorized to
file an expropriation proposal.3®* When the public interest involves construction
of infrastructure, the proposal is filed by the infrastructure project holder.3®
The proposal for expropriation is filed in front of the authorized administrative
body - Public Administration Office for property-related matters. In cases of
full expropriation for the public interest of the state, the proposal is filed by the
State Attorney. When full expropriation is executed for local public interest,
the proposal is filed by the municipalities. In exceptional cases, the proposal
for expropriation may be filed following an initiative for expropriation. This is
done in cases when the public interest involves construction or performance of
services in the area of energy, minerals and telecommunications. The proposal
is filed by the State Attorney, but only after an initiative was given by the subject
realizing the public interest.

The authors of this text do not intend to analyze the entire expropriation pro-
ceedings. The goal is to shed light on the legal status of the owner of the expro-
priated property as the weaker party in the expropriation proceedings, and to
examine the possibilities how the law may provide a higher level of protection in
this type of legal relations. Related to the matter, the following questions need
to be answered: a) Is the compensation for the expropriated property just; b) Is
there a justification for the provisions in the Expropriation Act that empowers
the beneficiary of the expropriation to take possession of the expropriated real
estate before the decision on expropriation becomes final; c) Is there justification
for the right afforded to the owners of the expropriated property do demand
expropriation of the entire real estate in cases when the proposal for expro-

33 Art. 14, Law on Expropriation

34 Art. 241-250.

35 Art. 21, par.1, Law on Expropriation
36 Art. 11, par. 3, Law on Expropriation
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priation is filed only for a part of the real estate; d) Should revision be allowed
in the court proceedings for compensation for expropriated real estate; €) Does
the claim for compensation for partial expropriation fall under the statute of
limitation; and f) Is the possibility of paying the compensation for expropriated
real estate in several yearly payments justified.

a) Regarding the question if the compensation for expropriated real estate is
just, the authors of the paper have researched the prices paid out to owners in
expropriation proceedings in time of writing this paper. The research involved
the expropriation proceedings initiated to obtain land for the construction of
the new highway Kicevo - Ohrid. During these expropriation proceedings, the
owners have been offered a price of 40 dinar (0,58 Euros) per square meter,
even though the market value of the land in those areas is estimated to be
somewhere around 1.800 dinar (30 Euros) per square meter.?” The amount of
the compensation offered to the owners of the expropriated land truly shows
that they are being unjustly treated during the expropriation proceedings by
not being offered the market value for their land. For this reason, most of the
owners have initiated court proceedings in order to gain higher compensation.
The court may provide additional protection to the owners of the expropriated
property by determining the amount of compensation. In such cases, courts
usually determine compensation that is maximum 20 or 30 % higher than the
price offered in the expropriation proceedings. There is one exception known in
Macedonian legal system: the case when land was expropriated for construction
ofthe Airport “St. Paul” in Ohrid. In those expropriation proceedings, the Public
Administration Office for property matters offered price of 1.000 dinars (around
16 Euros) per square meter. In the same cases when court proceedings were
initiated to determine the compensation, courts ruled compensation to be paid
in the amount of 3.000 dinars (around 48 Euros) per square meter.

The rights of the owner of the expropriated real estate are also infringed when
another real estate is given as compensation. In such cases, it is the practice of
the Public Administration Office for property matters to appraise the real estate
given as compensation by assigning it a higher value than the expropriated real
estate even in cases where the real estates in question are of the same quality
and located in the same area!?

b) According to Article 33 of the Expropriation Act, the subject filing the proposal
for expropriation may take possession of the real estate in 8 days from the day
a settlement was reached in the expropriation proceedings (unless the contrac-
ting parties have agreed differently). In cases when no settlement was reached,

37 Decision on Expropriation, no.26-959/2014 0f 9.5.2014. The owners of the expropriated
property have been offered 200 dinars (3,3 Euros) per square meter.
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possession is afforded after the expropriation decision becomes final. This legal
solution is justified because when the decision for expropriation becomes final
the owner loses the right of ownership over the expropriated real estate and,
concurrently, the State or the municipalities acquire right of ownership over
the same real estate. After the decision becomes final, the right of ownership
is registered in public records - the Real Estate Cadastre.*® However, in Mace-
donian law, there is an exception from this rule. The Expropriation Act states
that, upon receiving a proposal of the subject authorized to initiate the expro-
priation proceedings and upon establishing that there is a “need for urgency in
construction or performance of other activities for preventing significant damages
or removing danger to the health of people or the environment”, the Government of
Republic of Macedonia may decide to allow the subject to take possession over
the expropriated property before the decision on expropriation becomes final.*°
Similar provisions on taking possession of the expropriated real estate before
the decision on expropriation becomes final are envisaged in the laws of other
states; for example: the Expropriation Act of Montenegro,*® the Expropriation
Act of Bosnia and Herzegovina,* the Expropriation Act of Serbia*? and the De-
possession Act of Croatia.*® The problem with such a provision in Macedonian
law is the way it is misused on many occasions. It is notable that, in most expro-
priation proceedings, the initiators of these proceedings take possession of the
expropriated real estate before the decision on expropriation becomes final. This
is usually the case when construction of infrastructure is undertaken, and it is
considered to be in the public interest of the State. In such cases, the initiators
of the expropriation proceedings take possession of the expropriated real estate
and start construction even before obtaining the building permit. The reason
why they do not have the building permit is because they are not registered as
owners of the real estate in the Real Estate Cadastre; therefore, they are not able
to acquire the building permit according to the provisions of the Construction
Act.** The Macedonian Expropriation Act (just like the relevant laws in Serbia,
Montenegro and Croatia) prescribes that, if the proposal for expropriation is

38 Art. 143, Law on Real Estate Cadastre, Official Gazette of Republic of Macedonia, no. 55/2013.
39 Art. 33, par. 3, Law on Expropriation

40 See:art. 29, Law on Expropriation

41 See:art. 31, Law on Expropriation.

42 See:art. 35, Law on Expropriation.

43 See:art. 29, Law on Expropriation.

44 Accordingto the Construction Act, a building permit may be issued to natural or juridical
person if that person owns land, has long-term lease on construction ground, concession,
servitude or has acquired the right to built from the owner or the leaseholder, or that right
was afforded in foreclosure proceedings. Art. 13, Law on Construction.

526



P.2KuBkoBcka, T. [Ipxkecka, /Jl. Pamkoscku | ctp. 517-534

rejected in the expropriation proceedings, the real estate will be returned to the
owners and damages will be compensated. However, the authors of this paper
consider that the provisions for early possession of the real estate should be en-
forced only in exceptional situations and under more precise legal terms, which
will limit the Government’s discretion in rendering these types of decisions.*

c) According to Article 20 of the Expropriation Act, if only a portion of the real
estate is expropriated, resulting in the depreciation of value of the remaining
real estate so that the real estate owner has no economic interest to use the re-
maining real estate, he or she may request expropriation of the entire real estate.
The Expropriation Act provisions guarantee such right to the owner, but he is
compelled to explain the reason for expropriation of the remaining real estate.
The authors of this paper consider that these provisions of the Expropriation Act
should be more precise and specific in terms of designating the situations when
the administrative body executing the expropriation proceedings will be obli-
gated to accept the owner’s request. The current wording of the Expropriation
Actprovision gives the administrative body full discretion to accept or deny the
owner’s request for expropriation of the entire real estate. Such discretion may
lead to infringement of the rights of the owner as the weaker party.

d) In Macedonian law, the proceedings for determining of the compensation
for expropriation may be initiated before the courts, when settlement was not
reached during the expropriation proceedings, and when the owner is not sa-
tisfied with the compensation offered by the Public Administration Office for
property-related matters. In regard of court proceedings, it is debatable weather
the revision of the court decision should be permitted. Regarding this issue,
the Supreme Court of the Republic of Macedonia ruled that revision should not
be allowed.*® In spite of this decision, the judges of all Appellate Courts, after
organizing several consultations in April 2015, decided that revision should be
allowed for this type of court decisions, but only in cases when the value of the
dispute is estimated to be over one million denars, which is accordance with the
Civil Procedure Act. The authors of this paper consider that revisions of such
court decision may be instrumental in improving the legal status of the owners
of the expropriated real estate.

e) The Expropriation Act (Article 18, paragraph 3) prescribes that “The right to
demand compensation for the expropriated real estate is not subject to the statute

45 In case of road construction, the State begins construction without a building permit.
This is against the principle of equality regarding other subjects in civil law relations, such
as natural and juridical persons and municipalities, who are obligated to obtain a building
permit before they start construction works.

46 Supreme Court decision, Rev.2, no. 664/2012 of 06.11.2013.
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of limitation”. In legal practice, the formulation “expropriated property”is inter-
preted as “loss of ownership on real estate”, which implies full expropriation but
not partial expropriation. Considering the official interpretation in the legal
practice, the judges render decision refusing compensation for partial expro-
priation on agricultural land if the claim was filed five years after the expro-
priation proceedings, applying the five-year statute of limitation to all claims !?.
The authors of this paper consider that the constitutional guarantee provided
in Article 30 paragraph 3 of the Constitution refers not only to full but also to
partial expropriation. Therefore, courts should accept claims for compensation
even in cases of partial expropriation, and they should not consider the statute
of limitation in such cases.

f) The amendments of the Expropriation Act instituted in 2013*” introduced
a new article 44-a in the Expropriation Act. This Article states that in case of
expropriation of one or several real estates of a single owner in one or more rela-
ted expropriation proceedings where compensation due exceeds the amount of
five million Euros, the compensation will be paid out in several yearly payments
in the course of five years; if the amount exceeds twenty five million Euros, the
amount will be paid out in form of yearly payments in the course of eight years.
In these cases, the owner of the expropriated real estate has the right to receive
interest equal to the interest rate of three months’ government bonds obtained
in the last six months of being issued in the home market by the Ministry of
Finance of Republic of Macedonia. The interest rate is calculated from the date
when the expropriation decision became final or the settlement was reached.
The interest rates are calculated on the amount that is due.

Regardless of the fact that the owner receives interest rate for the amount of
compensation that is due, the fact remains that he/she is not only deprived of
the right of ownership in the expropriation proceedings but also denied the
right to receive the full amount of compensation at once. The authors of this text
consider that there is no justification for such provisions in the Expropriation
Act as they lead to grave infringement of the rights of the owner of the expro-
priated real estate, which are guaranteed by the Constitution and the laws of
the Republic of Macedonia.

5. Summary

The paper points out that the civil doctrine today defines expropriation as a
forced loss of ownership or limitation of the right of ownership on real estate
in public interest as determined by law. Analyzing the views of scholars re-
garding the definition of expropriation, the authors show that the institute is

47 Official Gazette of Republic of Macedonia, no. 24/2013.
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based on several points. First, expropriation is defined as loss and acquisition
of ownership, or transfer of ownership from one subject to another. Second,
expropriation is a forced loss of ownership determined by law. Third, the loss
or limitation of ownership in expropriation proceedings is in favor of public
interest determined by law. Forth, the loss or limitation of ownership must be
subject of just compensation.

The paper emphasizes that the Constitution of the Republic of Macedonia gua-
rantees the right of ownership in Article 30 paragraph 1. Similar proclamations
are found in Article 10 of the general Act on Ownership and Other Real Rights,
and Article 18 paragraph 1 of the Expropriation Act. Just compensation is gua-
ranteed for expropriated real estate in the amount of its market value.

As further underlined in the text, there are two types of expropriation: full and
partial expropriation. If the expropriation proceedings lead to loss of ownership,
that is considered to be full expropriation. Partial expropriation is defined as
a limitation of ownership and other rights on real estate owned by natural or
juridical persons and land owned by municipalities by instating servitudes
or other limitation of the right of ownership (cases when land is occupied for
performance of activities such as geological surveys, research of minerals, and
temporary occupation of adjoining real estate).

Analyzing the status of the owner of the expropriated property as the weaker
party in the expropriation proceedings, the text points out to several questions
thatneed to be answered: a) Is the compensation for the expropriated property
just; b) Is there a justification for the provisions in the Expropriation Act that
empowers the beneficiary of the expropriation to take possession of the expro-
priated real estate before the decision on expropriation becomes final.; c) Is there
justification for the right afforded to the owners of the expropriated property
to demand expropriation of the entire real estate in cases when the proposal
for expropriation is filed only for a portion of the real estate; d) Should revision
be allowed in court proceedings for compensation for the expropriated real
estate; e) Does the claim for compensation for partial expropriation fall under
the statute of limitation; and f) Is the possibility of paying the compensation for
expropriated real estate in several yearly payments justified.

Concerning the issue of just compensation of real estate owners in expropriation
proceedings, itis concluded that this constitutionally guaranteed right has been
infringed in many cases because the owners are offered a price lower than the
market value of the estate; in cases where another real estate is given as com-
pensation, it is the practice of the Administration Office for property matters
to appraise the real estate given as compensation with a higher value than the
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expropriated real estate, even when the real estates in question are of the same
quality and located in the same area.

The textalso shows that there are many situations where the right of the initiator
of the expropriation proceedings to take early possession of the expropriated
real estate is being abused. On this issue, the authors point out that the provisions
for early possession of the real estate should be enforced only in exceptional
situations, and under more precise legal terms which will limit the Government’s
discretion in rendering such decisions.

It is noted that the right of real estate owners to demand expropriation of the
entire real estate when the subject of expropriation is only a portion of the
real estate is completely justified, taking into consideration the owner’s eco-
nomic interest. But, the authors also note that the Expropriation Act gives the
administrative body full discretion to accept or deny the owner’s request for
expropriation, which may lead to infringement of the rights of the owner as the
weaker party.

Regarding the question if the court decisions on compensation should be subject
to revision, the authors point out that revision of such court decisions may be
instrumental in improving the legal status of the owners of the expropriated
real estate.

The text also addresses the practice of judges to deny the compensation of claims
for partial expropriation when the five-year statute of limitation has passed.
The authors point out that the Constitution guarantees just compensation for
partial as well as for full expropriation; therefore, the statute of limitation does
not apply to either situation.

The textalso looks at the amendments of the Expropriation Act (the new Article
44-a) stating that, in case of expropriation of one or several real estates of a single
owner in one or more related expropriation proceedings where compensation
due exceeds the amount of five million Euros, the compensation will be paid
out in several yearly payments in the course of five years; if the amount exceed
twenty five million Euros, the amount will be paid out in form of yearly payments
in the course of eight years. The authors point out that, regardless of the fact that
the owner has received an interest rate for the amount of compensation that is
due, the fact remains that he/she is not only deprived of the right of ownership
in the expropriation proceedings but also denied the right to receive the full
amount of compensation at once. The authors also underscore that there is no
justification for such provisions in the Expropriation Act as they lead to grave
infringement of the rights of the owner of the expropriated real estate, which
are guaranteed by the Constitution and the laws of the Republic of Macedonia.

530



P.2KuBkoBcka, T. [Ipxkecka, /Jl. Pamkoscku | ctp. 517-534

References

Constitution of the Republic of Macedonia. Official Gazette of Republic of Mace-
donia, no.52/91

Court decision. Rev.2. no. 664/2012 of 06.11.2013
Decision on Expropriation, no. 26-959/2014 0f 9.5.2014

Law on Expropriation. Official Gazette of Republic of Macedonia, no. 33/95,20/98,
40/99,31/2003,46/2005,10/2008, 106/2008, 156/10, 13/12

Law on Expropriation. Official Gazette of Republic of Macedonia, no. 95/12,
131/12,24/13,27/14,104/15

Gams A. Gurovi¢ L]. (1990). Uvod u gradansko pravo. Beograd

Gavella N. Gliha I. Josipovi¢ T. Stipkovi¢ Z. (1992). Odbrane teme iz stvarnog prava.
Pravni fakultet u Zagrebu. Zagreb

Kovacevi¢ - KusStrimovi¢ R.. Lazi¢ M. (2004). Stvarno pravo. Zograf. Ni$

Law on Appraisement. Official Gazette of Republic of Macedonia, no. 115/10,
158/11, 185/11, 64/12, 188/14, 104/15

Law on Basic Property Relations. Official Gazette of SFR], no. 6/80 and 36/90

Law on Construction. Official Gazette of Republic of Macedonia, no. 130/09, 124/10,
18/11,36/11,54/11,13/12,144/12,25/13,79/13,137/13,163/13, 27/14, 28/14,
42/14,115/14, 149/14, 187/14, 44/15

Law on De-possession. Official Gazette of Republic of Croatia, no. 9/94
Law on Energy. Official Gazette of Republic of Macedonia, no. 16/11
Law on Expropriation. Official Gazette of Republic of Serbia, no. 53/95

Law of Privatization and Lease of State-owned Construction Ground, Official
Gazette of Republic of Macedonia, no. 4/05,13/2007,165/2008, 146/2009, 18/11,
51/11, 27/14, 144/14, 104/15

Law on Waters. Official Gazette of Republic of Macedonia, no. 87/08
6/2009,161/2009, 83/10, 51/11, 44/12, 23/13, 163/13, 180/14

Law on Ownership and Other Real Rights of 2001. Official Gazette of Republic of
Macedonia. no. 18/01,92/2008, 139/2009, 35/10

RaSovi¢ Z. (2009). Stvarno pravo. drugo izdanje. Sluzbeni List SCG. Pravni fa-
kultet. Podgorica

Simler Ph. (1996). Les biens. Presses universitaires de Grenoble

531



3BOPHUK PAZIOBA [IPABHOT ®AKYJITETA ¥y Hullly | Bpoj 70 | FoguHA LIV | 2015

Stojanovi¢ D. (2987). Stvarno pravo. sedmo izdanje Beograd
I'pynue A. (1980). CmeapHo npaso

’Kuskoscka P. (2010). 36upka Ha nponucu od cmeapHomo npaso. EBpomna 92.
Ckomje

’Kuskogcka P. [Ipxkecka T. lumoBa C. [leTpyumeBcka H. Komenmap Ha 3akoHom
3a ekcnponpujayuja. EBpona 92. Ckomnje. 2013

Opsuh M. CraukoBuh O. (2009). CmeapHo npaso. leBeTo usjamwe. Homoc. be-
orpan

/Ip PodHa XKuekoecka, pedosHu npogecop,

IIpasHu ¢pakyamem “JycmunujaH Ilpsu”,
YHueesumem “Ceemu Rupuso u Memoduje“, Ckonsve,
Peny6auka MakedoHuja

/JIp TuHa Ilpaxcecka, doyerm,

IlpasHu ¢pakyamem “JycmunujaH IIpsu”,
YHueesumem “Ceemu Rupuso u Memoduje“, Ckonsve,
Peny6auka MakedoHuja

/JIp Ipazu Pawkoecku, doyeHm,

IlpasHu ¢pakyamem “JycmunujaH Ilpsu”,
YHueesumem “Ceemu Rupuso u Memoduje“, Ckonsve,
Penybauka MakedoHuja

ITPABHH I110/102KA] B/IACHUKA EKCIIPOIIPHJUCAHOT
3EMJ/BHIITA Y PEIIYBJIMIIH MAKE/IOHHJH

Pe3ume

Y npasnom cucmemy Penybauke MakedoHuje, npago c8ojuHe 3a2apaHmo8aHo je
Yemasom uz 1991. llpema uaary 30. Cmas 3 Ycmasa, npaso ceojuHe moxce bumu
02pPaHU4eHo CaMo y jasHOM uHmepecy Koju je ymepheH 3akoHoM. Y cmasy 4. ucmoe
Y/1aHa Hagodu ce 0a y cay4ajy ekcnponpujayuje npusamue UMO8UHe 8/4CHUK UMA
npaso Ha NPasuyHy HAKHAJY Y U3BHOCY KOju Huje Marbu 00 mpicuwiHe epedHocmu
umosuHe odysemey jagHom unmepecy. Odpeherse jagHoz uHmepeca Kao u nocmynak
eKkcnponpujayuje pe2yaucanu cy nocebHuM 3akoHOM o ekcnponpujayuju uz 2012.
Ynpkoc damum ycmaeHum zapaHyujama, 3aKoH 0 ekchponpujayuju cadpcu
odpehene odpedbe koje Mo2y npedcmasssamu hogpedy npasa 8/4dcHuUKa odyzeme
uMo8UHe, Koja cy npedsuheHa Ycmagom.
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Yoeompady aymopu ucmuuy da je nodpeheHu no10x4caj 8.a1acHuka odyeme npusamHe
UMOBUHe pe3ysimam HUCKOZ2 U3HOCA HAKHade 3a usspuleHy ekcnopnpujayujy
3eM/bUWMA UAU HeKux dpy2ux o2paHuyerba Npasa 8/1aCHUKA HA C8OjUHY, WMO je
cayyaj kada ce umoguHa odysuma padu uszpadre jagHux nymesa. Ocum moaa,
6u/10 je MHO20 pacnpase oko 3aKOHCKUx 0dpedbu Koje nponucyjy da ce, ymecmo
ucnsame yes102 U3HOCA y MpeHymKy u3spulerba ekcnopujayuje, HO84aHa HaOKHAda
Modice ucnaahueamu y pamama npeko yese 200uHe.

Aymopu Hazaawasajy da je HeNn08o/baH N010#aj 81ACHUKA eKCnponpujucaHoz
3emsbuwma makohe pesysimam 3akoHCKux odpedbu cadpicaHux y 3aKOHY O
ekcnponpujayuju, koje He npohucujy 06ase3y dpicagHoz op2aHa da noHydu 3aMeHy 3a
uMo8uHy ody3emyy jasHoM uHmepecy. BaacHuk je makohe y Henogo/bHOM noa0xcajy
3602 3aKoHCKUX 00pedbu Koje omoayhasajy kopucHuKy ekcnponpujayuje (Opacasu
u/au onWmMuHU) da cmekHy 0picasuHy HA0 eKCNPONPUjUCAHUM 3eM/bUWMeEM npe
OKOHYara nocmynka ekchponpujayuje. [Jodyuwe, ocmeapusaree 0oge 8pcme npasa
KOpUCHUKA ekcnponpujayuje 6u mpe6a.io da je o2paHu4eHo Ha 8aHpedHe cumyayuje;
Mehymunm, y npakcu je mo eeoma yecma nojasa.

KyyHe peuu: uMoBUHCKO Npaso, Npaso ceojuHe, NPUBAMHA UMOBUHA, 3AKOH 0
ekcnponpujayuju, npaguyHa HakHada, Penybauka MakedoHuja.
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