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PA3YMEBAHRE Y/IOTE OIILITHUX IPABOBPAHHUJ/IALIA Y
OKBHPY IIPABOCY/IHOI' CHCTEMA EBPOIICKE YHHJE

Ancmpakm: Y ogom pady ce np8eHCmMeEeHo padmampda y/a102a ONuWmux
npasobparusaaya Cyda Esponcke yHuje y npasHom oksupy Esponcke yHuje
nocse JlucaboHckoz yzosopa. [lomeHyma ysnoea je do cada egoayupana
Hanopedo ca paseojem ynoze camoe Cyda Esponcke yHuje. HakoH kpamkoz
ucmopujckoz y8oda, hocebHa naxckda je ycMepeHd Ha N0OCmas/barse ONUmux
npaso6paHuAaya u, Ha Wupem nJadHy, Ha 3Ha4dj onwmux npagobpaHuaaya
y apxumexkmypu npasocyha Eeponcke yHuje HakoH JIucaboHckoz y2osopa.
Apyeo scapuwme ogoe pada ycmepeHo je Ha ymephusarbe 002080pa Ha
numatrbe da /iU cy onwmu npagobpaHuoyu u dasbe nompe6Hu, kao u da au he
OHU ocmamu nompe6Hu y 6ydyhHocmu umajyhuy eudy oHe uzasose 3a Koje
Jje pasymHo oyekusamu da he ce nocmasumu nped Cydom Eeponcke yHuje.
IlpedmemHo npoMuw/barE 06YX8aMA U NPOYEHy MexHcuHe apeyMmeHama y
npu/i02 U npomue 3adpicasarea UHCMmumyma onwmux npagoépaHu1aya.

Kryune peuu: Cyd Esponcke yHuje, onwimu npago6paHu1ay, NaHes u3 ..
255 YDEY, pepopma Cyda Eeponcke yHuje.

1.YBog

Buuiesnenenujcko HanpesoBawe EBporncke yHuje (EY) ka ,uBpurtheM caBesy”
y HajBehoj Mepu ce 3acHHBaJI0 HA nipaBy EY, koje ce mak ynpaBo Ha MJaHy
yuBpiihuBama 3ajejHULEe, 3aTUM YHHUje, MemaJlo IPBEHCTBEHO 3axBaJbyjyhu
npakcu Cyga EY! (Azoulai, Dehousse, 2015: 350-364). Y cTBapaby Te nmpakce
3HayajHy yJIoTy ofurpaJa Cy ynpaBo MHUII/belha ONUITHUX NpaBoOpaHUIaLA
Cyna.

"maja.lukic@ius.bg.ac.rs

1 YoBoMmpaay cenop Cynom EY nogpasymena Court of Justice of the European Union, cyacka
nHctuTyuuja EY koja o6yxBaTa Tpu noce6Ha cy/a, ofi KOjUX CBakM MMa noce6Ha paBujIa
MOCTYIIKA, a Koju he y oBOM paay 6uTu o3HayeHu kao: Cyx (Court of Justice), OniuTH cyn,
(General Court) u Cnyx6enuuku cyg (Civil Service Tribunal).
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Y uctopuju Cyna EY ucThye ce HU3 ONIITUX NMpaBoOGpaHUJALA KOjU CY
Ay TOPUTETOM CBOjUX MHUII/bEHA OCUTYPAJTU MECTO Te PYHKIU]je y mpaBocyhy
EY. Meby npBumMa cy ce uctaksu Mopuc Jlarpanx (Maurice Lagrange) u Kapa
Pemep (Karl Roemer), cep ®pencuc llejko6c (Francis Jacobs) u Muryea [loapemn
Manypo (Miguel Poiares Maduro). Ilejko6c¢ je 3a ocaMHaecT roJ{uHa, KOJHUKO je
00aBJba0 AY>KHOCT OMILTET MNPAaBOOPAHUOLA, HATUCAO MPEKO YeTUPHU CTOTHUHE
Y nejeceT MulJberwa (Tamm, 2013: 21-22).

M3paxkeHo cMameme 6poja npecysa Cyna EY noHeTUX y NOCTYNKY Yy KOMe
je onwTU npaBo6paHMUJAl, U3HEO MUILI/bEHE OTBapa NUTamke CyAO0UHE U
ONMpaBJaHOCTH TOT UHCTUTYTA.

2. MecToO 4 y/i0ra ONIITHUX NPpaBOOGpaHUIALA Y
Cyay EY nocJie Jiuca6oHCKOT yropopa

2.1. HHucmumym onwimez npago6paHuoya daHac

[Ipu Cyay mocToju jefaHaecT npaBob6bpaHuaana. Og tor 6poja, Ha OCHOBY
HepopMaJiHOT JloroBopa Meby JAprkaBaMa 4jaHHUIIAMa, IECT MecTa yBeK
npunaja KaHaujaTuMa Koje npejsoxe Hemauka, @pannycka, Utaauja,
Illnanwuja, YjenuweHno KpasbeBcTBO U [lo/bCKa, JOK Ce KaHAUATH OCTATNAX
Jp>KaBa 4JlaHUIIA POTUPAjy Ha MpeocTaux MeT MecTa (Schiemann, 2008: 14).

Oppe/si6a OCHUBAYKHKX yrOBOPA O ONIITHUM MpaBo6paHUoMMa — 4. 252 YOEY
- je peJIaTUBHO IIMpPOKa: KbOMe Ce HaJjlaXke Jla OHU ,[IOCTynajyhu moTnyHo
HENMPUCTPACHO U HE3ABUCHO, TPeJ] CY/I0M U jaBHO J1ajy 06pa3J/io’keHa MULIL/bebha
y IpeJMeTHMa y KojuMa Ce TO 0J] lbHX 3axTeBa y ckyiajy ca Cratytom Cyzna
EV“2CraTyT npeasuba ga onmtu npaBoGpaHuIall [0 IPaBUIY Aaje MULI/bekbe
Behy Cyzia Ha yCMeHOj jaBHOj pacnpaBH,® U TO Ha CaMOM HeHOM Kpajy,* ocum
YKOJIMKO Behe He 0J1y4yH [1a TAKBO MUILJ/bEH€ HUje MOTPEBOHO jep ce y IpeMeTy
He OTBapa HHUjeJHO HOBO IPAaBHO MUTAameE, C TUM /ja TaKBY O/JIyKy Behe Moxe
Jla IoHece TeK HAKOH IITO O TOj MOTYhHOCTH cac/ylia U U3jallibehe ONUITEer
npaBo6panuona.’ Takohe, CTaTyT Ao3BosbaBa Aa [IpaBuinMa NOCTyIKa y

2 Consolidated Version of the Treaty on the Functioning of the European Union, Official
Journal of the European Union 326, 26. 10. 2012, p. 158., Art. 252,

3 Court of the Justice of the European Union, Statute of the Court of Justice of the European
Union (consolidated version), mpeyseTto 31. 8. 2016, http://curia.europa.eu/jcms/jcms/
Jo2_7031/en/, Art. 20. para. 3.

4 Rules of Procedure of the Court of Justice of 25 September 2012, 0] L 265, 29.9.2012, as
amended on 18 June 2013, 0] L 173, 26. 6. 2013, Art. 82.

5 Court of the Justice of the European Union, Statute of the Court of Justice of the European
Union (consolidated version), npey3seto 31. 8. 2016, http://curia.europa.eu/jcms/jcms/
Jo2_7031/en/, Art. 20. para. 4,
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ozpebeHuM ciy4yajeBuMa 6y/ie npeiBUheHO yOP3aHO U XU THO NOCTY A€, IITO
MOKe /la 0/Ipa3yMeBa U UCKJbYUekhe yJIore ONIITer npaBo6paHuoa.®

[Ipe HEro LITO YNy TH HEKU IIPE/IMET HA O/IJIyYMBatbe Tpe/l [JIeHAPHY CeJHUILY
Cy/ia 360T BeroBe ,M3y3eTHe BAXXHOCTH", Ko U Mpe HEero LITO JI0HECE OJ|JIYKY
Jla y OCTYIKY MO aJiou NpoTUB npecysae ONIITEr Cy/la YKUHE YCMEHU JIe0
NOCTYTIKa, Tj. Ia OCTYTaK CBeJle CaMO Ha MucaHu Zieo,® pefosHo Behe Cyaa
MoOpa cacJayllaTH U3jalliberbe ONIITer MpaBo6paHuoLa o ToM nuTamwy. Takobe,
llpaBusamoctymnka Cy/a HaJlaXy /ja ce ONMUITH MpaBoGpaHUIall MOpa cacayaTh
0 HU3y OGMTHUX NMPOLECHUX OJJIYKa: CJy4ajy 3axTeBa Ja y NOCTYNKYy 6yae
yHnoTpe6/beH je3UK Pa3JIUYUT O/ OHOT KOjH je n3abpao Ty KuJall,’ UCK/byuetba
aJlBOKaTa UJIM CaBeTHUKA CTpaHKe 360T HernoliToBata Cy/1a, kheroBUX paBuJia
Y HeJIOJIMYHOT MoHalIama, !’ ogbaruBama TyxK0e a limine,!* cnajamba npegmeTa,'?
obycTaBs/bamal® u ojsiarama NOCTYyMNKa,'* 3axTeBa Jla CTpaHKe 06e36e/e
JI0Ka3rBalbe YMIbeHHIIa Ty TEM CBe/IOKa,'® Heoip)KaBaky yCMeHe pacipane,'®
HEHOM MOHOBHOM OTBapamy,'’ /i0/le/bUBatby MpaBHe MoMohu cTpaHny,'® kao
U 0 IDyTUM CJMYHUM NUTamkuMa kaja Cyq ofsaydyje 610 y TpBOM, GUJIO ¥
JIPyTOM CTEMNEeHY.

C/aiM4HO TOMe, U3jallilberhbe ONLITUX MpaBoOpaHUIalla 3aXTeBa Ce U 32 HU3
NPOLLECHUX OJJIyKa Yy NOCTYIKY 10 3aXTeBy 3a NPEeTX04HO MUII/bemE — 3a
o/i6Mjame 3aXTeBa 06pa3J/I0KeHOM HapeZi00M (ca Yy TCTBOM /Jia je MMTame Beh
peleHo y paHujoj npakcu Cy/ia MJIM 1a He 0CTaBJ/ba IPOCTOPA 3a TyMauekbe), 3a
Tpa)keme pasjallibera 3aXTeBa 0J] BeroBOor YIYTHUOLA, O4JIYKY O TEXHUYKO]
HCIpaBI Y Ipecy/ie, IOCTYIakhe 0 yOp3aHOM UM XU THOM IOCTYIKY™ U CJI.

6 Ibid., Art. 23a para. 2.
7 Ibid., Art. 16. para. 5.
8 Ibid., Art. 59.

9 Rules of Procedure of the Court of Justice of 25 September 2012, O] L 265, 29.9. 2012, as
amended on 18 June 2013, 0/ L 173, 26.6.2013, Art. 37.

10 Ibid., Art. 46.

11 Ibid., Art. 53. para. 2.

12 Ibid., Art. 54. para 2.

13 Ibid., Art. 55.

14 Ibid., Art. 56.

15 Ibid., Art. 66. para. 1.

16 Ibid., Art. 76.para. 2.

17 Ibid., Art. 83.

18 Ibid., Art. 116.

19 Ibid., Art. 99,101, 103, 105, 108.

131



3BOPHUK PAZIOBA [IPABHOT ®AKYJITETA Y Hullly | BPoj 74 | ToguHA LV | 2016

Onurtv npaBoGpaHMJIalLl, jeIHAKO Kao U Cy/Auje, MOXKe MOCTaB/baTH MUTakba
cBemonumMa,?’ BemranuMa’! ¥ npaBHMM CaBeTHHUIIMMa M 3acTYIHHUIIKEMAa
cTpaHaka.?

[IpBoronurernpaBo6paHuonanocTassba Cys U3 peia onITHX TPpaBoGpaHUIALA
Ha epUO/] 0/l TOJIMHY laHa, a HAKOH IIITO CacJayllia bbUX0Ba MUIIL/bEHA 0 TOME.?
OcHoBHa yJiora [IpBor omnuTer npaBo6paHuola je Ja NpeJMeTe A0/iesbyje
KOHKpeTHUM mpaBo6paHuonuma.’* Takohe, [IpBu onuitu npaBo6paHual
nocejiyje 6UuTHO oBJanihewe KojuM je 06e36eheHa KoHTposa paga Onmter
CcyAay npejMeTHMa O/J] IOCeOHOT 3Ha4yaja 3a UHTETPUTET MPABHOT CUCTEMA
EY - kaza Onutu cyz oAJydyje y APYroM CTENEHY M0 KaJ6H TPOTUB OJJIyKe
HEKOT 0/] MoCe6HUX Cy1oBa (HAAJIeKHOCT U3 4iaHa 256(2) YOEY), kao u kaja
OnmTH cyZ J0HeCe O/JIYKY 10 3aXTEBY 32 NPETXO0JHO MUII/bEHE HA OCHOBY
yjiaHa 267 YOEY?® (HaasiexxHocT U3 uiaHa 256(3) YOEY).2° Y Tum cay4vajeBuMa
[IpBY mpaBoOpaHuUIIAL, MOXKe, YKOJUKO CMaTpa /ia ,lI0CTOjU 0301/baH PU3UK"
Jla TOM OJIJIYKOM ,,6y/le HapyIIeHO je JUHCTBO UJIU 0CJeHOCT IpaBa YHuje"
NpeJJIOKHU 1A UCTY OANYKY pa3moTpH Behe Cyzaa.?’

Ycaepn pebopMu npaBoCyZHOT cucTeMa YHUje, ydelthe 6poja 3aK/bydyeHHUX
npejMeTay okBupy neJsor Cyaa EY y nocTynky y koMe je onuTH npaBo6paHual;
Jlao MUIIIJbeHhe CMambUJIO Ce ca cefiamieceT npoleHaTay 2004. rogunu (Bobek,
2015:167) Ha oko ABajieceT U cefaM nponeHaTtay 2014. roaunu. Jlok je onurcaHa
IpoMeHa yCJ0BJ/beHa pacToM 6poja npeaMeTa OnuTer cy4a, npej KojuM OnITH
npaBo6pPaHHUOLM He NOCTYNAjy, NPUMETHO je Jia je 4aK U y NOCTyNIMUMa Ipej
CyznoM uspaxkeH NpoueHaT NpeAMeTa 3aK/byYeHUX Ha OCHOBY IOCTYIIKA y KOMe
HUje U3HeTO MHUIL/beHe jaBHOT NIpaBobpaHHoLa — Ha ocHOBY 4J. 20 CTaTyTa

20 Ibid., Art. 67. para. 3.
21 Ibid., Art. 70. para. 3.
22 Ibid., Art. 80.
23 Ibid., Art. 14.
24 Ibid., Art. 16.

25 Y.267 YOEY rapanTyje na he Haunonaanu cyp ,y Hajkpahem poky*“ on Cyza EY no6utu
HNPeTXO/HO MUIL/bEHE O MUTAakby KOje ce 0JHOCH Ha TyMayermhe OCHUBAYKHUX yIroBOpa, Kao
U Ha Bakele WJIM TyMauewe akaTa HHCTUTYIUja, TeJa, CIYK6U U areHnuja Yuuje. Art.
267. para. 1, Consolidated Version of the Treaty on the Functioning of the European Union,
Official Journal of the European Union 326, 26. 10. 2012, p. 164.

26 Tpe6aso 6u MMaTH y BUAY A 0 JaHa npexaje opor pajga Cratytom Cyzna EY Huje
npejBubheH HUjeaH cay4daj Kaja je OnuitTy cys oBiaurheH ja JOHOCH TPETX0/JHA MULIJbEHA,
Tako ja je CyJ jeAMHU Ha/AJleKaH 3a TAKBE 3aXTEBE.

27 Courtofthe Justice of the European Union, Statute of the Court of Justice of the European
Union (consolidated version), npey3seto 31. 8. 2016, http://curia.europa.eu/jcms/jcms/
Jo2_7031/en/, Art. 62.
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Cyna EY, a ycien HemocTojalkba HOBOT IPAaBHOT NMUTAaMKa Y NPEAMETY — TaKBU
npeJMeTH YNHUJIU Cy OTIPUJIKKe TpehUHY CBUX IpeIMeTa 3aK/byYeHUX pe/
Cynomy 2014. rogunu (Court of Justice of the European Union, 2015).

3a pasJsuky oj noctynka npep CyzoM, yJaory onuter npaBo6paHuona y
noctynky npej; OnmTuM cyioM o6aB/ba HEKU OJ cyAuja Tor cyzaa. TakBy
MoryhHocT CraTyT npyxa,”® a [IpaBusia noctynka npej; ONIITHUM CyI0M
U3PUYUTO Nponucyjy.’ lok ce y noctynyuma npes CyZioM MULI/betb€ OMIITEr
npaBo6paHUoOLa He TPUbaBJ/ba CAMO M3y3€THO, y MOCTynuMa npej Onumtum
CyZi,0M Ba>X4 OOpHYTO MpaBUJIO: ONILITH NpaBobpaHuIal ce ofpehyje 3a HeKu
npejMeT CAaMO YKOJIMKO ,lIpaBHe Telkohe" U ,Y4UheHUYHA CJA0KEHOCT"
TO 3axTeBajy,*’ ¥ TO OJJIYKOM IJIEHyMa Cy/Auja Koja ce JOHOCH Ha 3axTeB
koHKpeTHor Beha.?! Takobhe, 3a pa3siuky oj noctynka npej CyjoM, y HIOCTYIKY
npe ONIITHUM Cy/JOM ONIITH IPaBOO6paHuUIIaL] UMa IPaBo [ja MULLbeHE NI0JJHeCe
y MUCAHOM 06JIHKY.3

2.2. BumHe ma4ykKe ucmopujckoz pa3eoja

Y nutepaTypu ce Hajuelihe y30pu 3a UHCTUTYT ONILTer paBobpaHuona Cyna
EY Besyjy 3a dpaHiycko u 6esrujcko npaso (Wathelet, Wildemeersch, 2010: 52).
Y dpaHILyCcKOM cUCTeMY HajOJIMKU UHCTUTYT je Commissaire du gouvernement
y oKBUPY ¢paHiyckor Jp>xaBHor caBeTta (PaguBojeBuh, KuexeBuh-Ilpeauh
2016: 145; Scharpston, 2008: 22).

Cyn EV ycnoxmeH je uzgBajameM [IpBocTtenenor cyga oxn Cyza EY 1988.
rofuHe y uby pactepehema Cyfay y»eM CMUCIY, C TUM IUTO je HAAJeXKHOCT
[IpBocTeneHor cya nocTeneHo NpolrpyBaHa CBe 0K IPaKTUYHO HUje IocTajia
ONIITA, WTO je J/INCAaBOHCKKMM YroBOPpOM NpPHU3HATO NPOMEHOM Ha3MBa Te
MHCcTaHuey OnwmTu cyg. YeaoxXmbaBame je HacTaB/beHo 2004. roguHe oCHUBakbeM
Cny»«6eHUYKOr CyJja, Kao NPBOT U [0 cajJia jeAUHOT ClelHjaJu30BaHoOr Cy/a
(Bobek, 2015: 154-155). MUHCTUTYT ONIITHX IpaBOOpaHMIIaLd Y CBOM NYHOM
06uMy ocTao je cnenuduyHocT CyAay yxeM CMUCTY. Y TOCTYNKY npef OnmTuM
Cy/ZilOM OMNIITH NpaBo6paHUJIAL, yUeCTBYje 0 U3y3eTKY, U Yy TOM NOCTYNKY

28 Ibid., Art. 49, para. 1.

29 Rules of Procedure of the General Court of 4 March 2015, 0J 2015 L 105, p. 1, as amended
on (1) 13 July 2016,0/ 2016 L 217,p. 71, (2) 13 July 2016, 0] 2016 L 217,p. 72, (3) 13 July 2016
,0]2016 L 217, p. 73, Art. 31 (2).

30 Ibid., Art. 30.
31 Ibid., Art. 31(1).

32 Courtofthe Justice of the European Union, Statute of the Court of Justice of the European
Union (consolidated version), npey3seto 31. 8. 2016, http://curia.europa.eu/jcms/jcms/
Jo2_7031/en/, Art. 53. para. 3.
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CYy/ZiICKM NpaBoOpaHuJIal, HUje 3acebaH CyJCKHU opraH, Beh ce Taj MHCTUTYT
CBO/IM CaMO Ha NPOLECHY YJIOTY KOjy BPILIK HEKH o] cyuja.>? ¥ mocTynky npen
Ciy»KOEHUYKHUM CY/IOM UHCTUTYT ONILITET MpaBOOpaHUOIA He TOCTOju.>*

Kazaje ocHoBaH kao oprad EBpornicke 3ajeHule 3a yraJb U yeauk 1952. roaune,
Cyn EY je umao cepaM cyauja 41 /iBa ONUITA IPaBOOpaHUOLa, AaKJe YKYITHO
JleBeT Cy/iMja U npaBo6paHuJaLa. Y TpeHyTKYy npejaje oBor paja, Cyn EY
¥Ma JiBaJieceT U 0caM Cy/Auja U jeJlaHaeCT ONIUITHUX paBobpaHuaana y Cyay,
TpUjeceT U neT cyauja y OnwreM cyAy (MMeHOBa€ joLI NET ce HEMTOCPEeJAHO
ouekyje),* u cegam cyauja y Cnyk6eHHUKOM CYAY — YKYITHO 0OCaM/ieceT jeJlaH
CyAuja ¥ mpaBo6paHuaL.

[Ipouec pedopme Cyna, ycMepeH Ha noBehamwe 6poja cyauja Onirer cyga 36or
HberoBe npeontepeheHOCTH NpeJMeTUMa, UHULIMPaH je jour 2011. roauHe, a
03akKomeH YpeaooMm u3 aeremopa 2015.3° Kibyuna Tauka pedpopme cacToju
ce y yABOCTpyYaBawy 6poja cyauja Onuiter cyfa. Ypeznba nponucyje ia ce
pedopMa CrIpoBOJIM Y TPU KopaKa: y npBoM, Yy aenemo6py 2015. je 6poj cyauja
Onmrer cyna TpebaJsio Jja mopacTe 3a JIBAHAECT, a y IpyroM, y centemopy 2016.
Canyk6eHUUYKH CY/I, Ca CBOjUX CelaM cyAuja 6u Tpe6aJio 1a 6yZe UHTErPUCAH Y
OnmTH cyj, 10K je Tpehu Kopak oJjpeheH KpajibuM IIUJ/bEeM — J1a JI0 CeNTeMbpa
2019. ropgvHe cBaKa Ap)KaBa 4JaHULA MMa o ABe cyauje y Onmrem cyny. ¥
TOKY KOHCYJITATUBHOT NOCTYIIKa KOjHU je NPeTX0Au0 JjoHoulewy Ypenobe, Cya
EY je 3axTeBao caMo ABaHaeCcT HOBUX CyAHUja 3a OnwTu cyg. MebyTuwm, ycien
HeMOr'yhHOCTH ycar/ialiaBatha Ha4MHa Ha KOjU OH ce 0/ipeIJI0 KOjUM JpraBama
yJlaHUIaMa he NpUnacTU HOBa CyAHjcKa MeCTa, IpUOEeTHYTO je yBohewy no
jeZJHOT HOBOT CyZivje 3a CBAKY Jip>KaBy YJaHULY. Peliemwe je KpUTUKOBAHO Kao
HenoTpe6bHo U npeckyno (Robinson, 2015). KpuTuky aa ce pajju o CKymnom
pelewy onoBprao je cam Cyn EY 06jaBuBIIM IPOjeKIIMjy TPOLIKOBA IIpeMa Kojoj

33 Bugetu ¢H. 29.

34 Rules of Procedure of the European Union Civil Service Tribunal of 25 July 2007, 0] L 225
0f29.8.2007, p. 1, with corrigendum OJ L 69 0f 13.3.2008, p. 37, as amended by Amendments
to the Rules of Procedure of the European Union Civil Service Tribunal of 14 January 2009,
0] L 24 0f 29.01.2009, p. 10; Amendments to the Rules of Procedure of the European Union
Civil Service Tribunal of 17 March 2010, 0] L 92 of 13. 4. 2010, p. 17; Amendments to the
Rules of Procedure of the European Union Civil Service Tribunal of 18 May 2011, 0] L 162
of 22.06.2011, p. 19.

35 European Council, Council of the European Union, Judges appointed to the General Court
23/03/2016, npey3seto 31. 8. 2016,
http://www.consilium.europa.eu/en/press/press-releases/2016/03/23-judges-general-
court/

36 Regulation (EU, Euratom) 2015/2422 of the European Parliament and of the Council
of 16 December 2015 amending Protocol No 3 on the Statute of the Court of Justice of the
European Union, O] L 341 of 24. 12. 2015, p. 14.
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he ynBocTpyuere 6poja cyauja OmuuTer cysa ycJoBUTH noBehare of caMo
0,34% ykynHor 6yneta Cyna EY.’

HakoH nusMeHa usBpueHux Jinucabonckum yrosopom, YOEY npesuba fa nocroju
ocaM ONUITHUX paBo6paHuaana Cyaa, c TUM LITO je UICTOM OApeZ60M NPONKUCAHO
Za CaBeT MOXe jeJHOIVIACHOM OJJIyKoM noBehaTu 6poj npaBobpaHuIana
ykousinko CyzTo3aTpaxu.’® leknapanujom 6p. 38 y3 3aBpinHu akT MehyapxkaBHe
KoHepeHLUje Ha K0joj je JINCaBOHCKHY YIOBOP OCHOBAH, Jip>KaBe YJIaHULEe Cy
rapaHToBaJie carjacHocT CaBeTa 3a eBeHTyaJsiHU 3axTeB Cyza 3a noBehamwe
6poja onmiTHUX NpaBo6paHUIala, Kao U Ja he, ykosnko To noBehamwe 6y/ie 3a
HajMake TpU HOBA NpaBo6paHuona, [lo/bcKoj GUTHU MPU3HATO MPABO Ja UMa
CTaJIHOT oniuiTer npaBo6panuona.’® ¥ janyapy 2013. rogune Cya je ynyTuHo
3axTeB 3a noBehamwe 6poja npaBob6paHMIana 3a TPH, TaKo A je noBehame
CTYIMUJIO ¥ 1ejCTBO Mo4eB o okTo6pa 2015. roguue.*

2.3. Kako ce nocmaje onuumu npago6paHuaay?

KaoucygaujeCyna,onute npaBobpaHuoLe 6upajy ApKaBe 4JaHHUILe je JHOTIACHO,
ca MaHJaTOM O/ 11ecT roguHa. byayhu fa npaBobpaHuauKuX MecTa HeMa
OHOJIMKO KOJIMKO U Ip’KaBa YJaHu1a, HepopMaJHUM I0rOBOPOM je yTBpheHo Ja
oZipebeHe 4jaHUIlE, TPEHYTHO HUX IIECT, yBEK MMajy IPaBo /1a bUXOB KaHAUAT
OyZe u3abpaH, 0K ce Ha OCTaJle IpHUMeYje CUCTEM poTaldje. Y IUTepaTypu
je 3acTynJ/beHO MUILJ/beeE Ja je MaHJaT 1ecT roJjiHa, Kao TakasB, yrpoxkaBa
HENMPUCTPACHOCT U He3aBHUCHOCT Cy/iMja U npaBobpaHusana. Taj mpobaem
NoceOHO yrpoxaBa MHCTUTYT IPaBOOpaHUIALa, IOIITO y CaZalllbeM TPEHYTKY
CUCTEeM poTaliije NpaBobpaHUIauKUX QyHKIMja Mehy MambUM YJaHULaMa, Koje
HeMajy CTaJIHOT MpaBo6paHUOLa, T0ipa3yMeBa a NpaBoOpaHUOLU U3 TUX
Jip>kaBa KopucTe caMo jeflaH MaHzaT (Schiemann, 2008: 14; Jacobs, 2013: 59).

CBake Tpu rojuHe 6upa ce HajMak€ MOJIOBHHA ONIITHX NpaBo6paHuaana.*!
[Ipema YOEY, npaBo6paHuoI U, Kao U CyAuje, OUpajy ce U3 peaa ocoba ,4uja

37 Court of Justice of the European Union, October 2014, Estimated Cost of increasing the
number of Judges at the General Court, npey3eTo: 31. 8. 2016,
http://curia.europa.eu/jcms/upload/docs/application/pdf/2015-05/8-en-annexe-
coutestimatif-364.pdf

38 Consolidated Version of the Treaty on the Functioning of the European Union, Official
Journal of the European Union 326, 26. 10. 2012, p. 158, Art. 252, para. 1.

39 Declaration No. 38, Declarations annexed to the Final Act of the Intergovernmental
Conference which adopted the Treaty of Lisbon, signed on 13 December 2007, 0] L 326, p. 337.

40 CourtofJustice of the European Union, Press Release No.139/13, Luxembourg, 23 October
2013, Entry into office of new Members at the Court of Justice and the General Court, npey3eTo
31.8.2016. http://europa.eu/rapid/press-release_CJE-13-139_en.htm

41 Courtofthe Justice of the European Union, Statute of the Court of Justice of the European
Union (consolidated version), npey3seto 31.08.2016. http://curia.europa.eu/jcms/jcms/
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He3aBUCHOCT je U3BaH CyMHbe U Koje nmocesyjy kBajauduKaluje noTpebHe 3a
o6aBJ/batbe HAjBUIIUX CYACKUX QYHKIHja ¥ BBUXOBUM 3eMJ/baMa, UJH KOjU CY
HNpPU3HATH NPaBHU CTPpyYmanu“.*? He mocToje ycj0BH y oryiely Ap»KaBJ/baHCTBA.
Y nutepaTypu ce Takohe ucTUYe a 3a pa3JIuKy o EBporckor cysa 3a JbyAcKa
npaBa, 3a NpaBo6paHuole U cyauje Cysa He MOCTOje YCJIOBU HU y NOTJIeAY
roJliHa CTAapoCTH, Kao U [la Ha BUXO0B U360p EBponcku napsaMeHT HeMa
HUKakaB yTuiaj (Von Bardeleben, Donnat, Siritzky, 2012:18).

BruTHa HOBMHA y NOCTYNKY U360opa npaBobpaHuana u cyauja Cysa yseseHa
je JIucaboHCKUM yroBopoM: yTBpheHa je o6aBe3a npubaB/batba MULL/bEHA O]
CaBeTO/IaBHOT NIaHeJIa, YUjU CAcTaB je MpomnrcaH yiaHoM 255 YOEY. [lanen naje
MUIIJbEE 0 I0J0OHOCTHY KaHAMAaTa 3a 06aB/bame QyHKIUje Cyiuje, OLTHOCHO
OMIITer MpaBo6paHuoLa. Mulbeme je TajHo U ynyhyje ce camo oBaltheHUM
npejcTaBHUIMMA ApkaBa-yiaHuna (Kokott, Sobotta, 2014: 6). [laHes yuHU
ceJlaM JidIla M3abpaHUX U3 pefia 6uBux cyauja Cyaa u Onwrer cysa, 4JaHoBa
BPXOBHUX CY/I0Ba IpKaBa YIaHUIA U TPU3HATUX MPABHUX CTPYUHbaKa, 0] KOjUX
jenHor npeasaxke EBporicku napaMeHT. YaHoBe naHesa noctaBsba CaBeT.*?
Y UsBewTajy o pagy 3a 2010. roavHy naHeJI je U3HEO TpyIie eJleMeHaTa IpeMa
KOjUMa olieryje KaHJuAaTe: IpaBHUYKA CIOCOOHOCT, TpodeCcHOHaTHO UCKYCTBO,
CIOCOGHOCT 3a 06aBJ/batbe CYyINjCKe AYKHOCTH, TapaHIlMje HEMPUCTPACHOCTHU U
He3aBUCHOCTH Koje KaHJJUJaT Npy:Ka, I0O3HABabE je3UKa; IPU UeMy je 3Hambe
dpaHLycKOTr 06aBe3HO, Ka0 U CIIOCOOHOCT 3a TUMCKHU paj y MehyHapogHOM
OKPY’Kemy Yy KOMe Cy 3aCTyI/beHe pa3JuiuUuTe NpaBHe Tpaaunuje (Von Barde-
leben, Donnat, Siritzky, 2012: 19).

3Hayvaj naHesa u3 4. 255 YOEY Temko je notuenutu. byayhu aa je kputepujym
MOJJ0GHOCTH NMPETIOCTAaBUO BOJbU Jip3KaBe YJaHUIE TOBOJOM KOHKPETHOT
KaH/JW/AaTa, Taj UHCTUTYT je, Kao U MHOTe Apyre ofpeabe JIucaboHCKOr yroBopa,
yBeO CyIpaHaLMOHAJHOCT y U360p CyAuja U ONUITHUX NpaBobpaHuana. [lo
Bob6eky, npakca je nokasaJia /ia je Taj NaHeJl IO3UTUBHO YTUIA0 HA CeJIEKLUjY
BpLIMJIALA CYACKUX QYHKIIM]ja — IaHeJ je HeTaTUBHUM MUIL/bekeM 6JI0KHPAO
CBAKOT [IeTOT KaHAU/aTa, IpY YeMy Cy HeraTMBHA MUILI/beHa, HaKo GpOpMaJIHO
Heo6aBe3yjyha, y npakcu yBek nomTtoBaHa (Von Bardeleben, Donnat, Si-
ritzky, 2012: 18; Bobek, 2015: 164). Bo6ek Takohe ucTUYe U Apyre NO3UTUBHE
yTHLaje TOr UHCTUTYTa: NOAUTHYTH CY KPUTEPUjYMU 3a U360p cyauja u
npaBo6paHUIIaLa, JOMUHAHTHUM y4elnheM 4JlaHOBA HAIlMOHAJHUX BPXOBHUX
cyZoBay naHesy omoryheHo je uBpiuhe nmoesuBamwe HauuoHaaHux u Cyna EY, a
caM IaHeJ je yTUIA0 Ha 0/iU3ake NPOLeCHUX U MaTepUjaJTHUX KpUTepUjyMa

Jo2_7031/en/, Art. 9.

42 Consolidated Version of the Treaty on the Functioning of the European Union, Official
Journal of the European Union 326, 26.10.2012, p. 158, Art. 253. para 1.

43 Ibid., Art. 255.
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3a KaH/IM/iaTe 3a HajBUILE Cy/iMjcKe GYHKIMje V¥ ApKkaBaMa diaHuama (Bobek,
2015: 165).

JenHako Kao W 3a npectaHak pyHk1Uje cyauje Cyia, TaKo je U 3a NpecTaHakK
byHKIMje oNIITEr TPaBo6GpaHUOLA yCle ] HEUCTTY Hhelha 06aBe3a Koje 0/JHOCHA
dyHK1Mja HaMehe, HeoNMX0AHA jeJHOIJIACHA OJJIYKa CBUX CyAHWja U ONMIITHUX
npaBo6paHusiana Cyza.**

2.4.Ynora onmTux NnpaBo6paHuIana

Onuitu npaBo6paHuIal] ce He CMaTpa Be3aHUM apryMeHTHMa Koje Cy U3HeJie
cTpaHe y cnopy. Cys Huje Be3aH MHUIJ/beHeM ONLITer npaBo6GpaHHUoOLA.
Ckopallmka eKOHOMeTpUjcKa aHaIM3a YTULaja IpaBoO6paHUIaUKUX MULL/bEha
Ha ogsyke Cya noTBp/AuJA je oniuTenpuxBaheHy Te3y Jia je Taj yTHUILAj CHAXaH
(Arrebola, Mauricio, Portilla, 2016: 34-35, 38-39). Takobe, 4ecTo cTaBOBU
HW3HETHU y MULL/bEHUMA ONLITUX MpaBobpaHualLa ocTajy 60/be ynaMheHd U
r“Majy Behu yTunaj Ha popMUpame KacHUje paKce 0Jf CaMUX Ipecy/a.

Mo>ke ce 3/1BOjUTH HU3 OCOGHHA 0 KOjUMa Ce MULI/beHA ONIITUX TPaBo6pa-
HUJIalla pas3JuKyjy y ofHocy Ha npecyze Cyzaa. XapT/ay Harsalasa fja cy
MUILL/bea IPaBOOpaHUIIaLLA 10 TPABUJIY [TMCAHA jeJHOCTABHUjUM je3UKOM HEro
npecyze, JOTUYKH KOXePEeHTHHU]a, LLITO je MocJeAULa Jla Cy [ieJio jeJHOT ay Topa,
a He koMmnpomuc cyackor Beha (Hartley, 2014: 52). ABaHrap/iHOCT CTaBoBa
M3HEeTHUX Y MULIJbebUMa IpaBoOpaHuIaLa Moxe ce 06jaCHUTH U YN HEeHUILI0M
Jla je ay TOPCTBO MUILI/bEHA OMLITET NPAaBOOpaHUOLIA HEJJBOCMUCEHO U jaBHO
No3HaTo, 6y yhu fia ce MUILIJberba 06jaBJbyjy jeiHAKO Kao U IPecy/e, 3a pa3JIuKy
O/l Ipecy/ia 3a Koje ce He 3Ha KOjU Cy/ZiMja je ayTOp KOr CTaBa.

Y Be3u ca okosiHouhy fa Cy 4ecTo oAJIydyje y IPBOM U IOCJE/[beM CTEIEHY,
6e3 MoryhHocTH KaJjibe, XapT/ad NpeaJake BUhewe MUIIbeHA OMNUITET
NpaBo6paHUOIlla Kao CBOjeBPCHe o/JIyKe Y IpBoj uHcTaHIu (Hartley, 2014:
52). YKko/MKoO ce MHCTaHLa y NOCTYNKY AedUHHUILe Kao MOTYNHOCT 3a pa3MeHy
apryMeHara, a He Kao MPUJIMKA 32 UCKa3 CJ06OJHOT CYyAUjCKOT CTaBa, OHJA
ce XapT/ujeB CTaB He MOXe NIPUXBATUTH, 6yAyhu fa cTpaHe y copy HeMajy
NPUJIMKY J1a Ce U3jacHe 0 MUILJbEY OMIUITET MPaBOOPAHUOLA, KOje ce U3HOCH
Ha caMoM Kpajy fipyror (ycMeHor) Jiesia IOCTyIKa.

Heku ayTopu Bujie yJIory ONIITUX paBo6paHuana y o6e36ehuBamy jaBHor
JAuvjajora fjo kora goJiasu usMmeby Cyja U jaBHUX NpaBobpaHuJala, Koju
cMaTpajy Haj6o/bUM MpaBlieM y KoMe 6u nmpaBo EY Tpebasio fa ce pa3Buja.

44 Courtofthe Justice of the European Union, Statute of the Court of Justice of the European
Union (consolidated version), npeyseto 31. 8. 2016.http://curia.europa.eu/jcms/jcms/
Jo2_7031/en/, Art. 6.

137



3BOPHUK PAZIOBA [IPABHOT ®AKYJITETA Y Hullly | BPoj 74 | ToguHA LV | 2016

OnutTy npaBo6paHUONM UMajy 3a/aTakK Jla IPEeUCUTYjy nocrojehy npakcy
Cyna. OHM Ty yJiory Mory Jia 06aBJbajy 60Jbe o/ CyAckor Beha, c 063upoM Ha TO
Jla je OHO MOoJi IPUTHUCKOM Ky pOe Jla LITO Ipe pelllv KOHKpeTaH cay4aj (Scharp-
ston, 2008: 32, 33). [[paBo6GpaHuIaYKa MUII/bEA, IO TPaBUJY, ¥ Behoj Mepu
NpeHoCe apryMeHTe CTpaHa y CIopy, Kao 1 yrnopeherme HallMOHAJHUX CHUCTEMA
Jp>kaBa uiaHuna (Vaughan, Grey, 2008: 56).

2.4.1. l[lpumepu ymuyajHux npagobpaHuAayKux MUll/beroa

Mebhy mHorum mMuuber-uMa @pencuca llejkobca, mo cBoM yTULAjy TOCEOHO
ce UCTHYe MUIllJbere U3 1992. rosiiHe KOjUM je UCTaKao 3Hayaj MOryhHOCTH
no3vBamwa Ha cTaTyc rpahaHuHa 3ajefjHuLe — civis europaeus sum - 6yayhu
Jla JIULe Koje TO MOXe Jla Ka)ke MMa NpaBo Ha MOUITOBAakhe CBOjUX OCHOBHUX
npaBa mupoum 3ajeguuiie.”® Bes 063upa Ha TO NITO je 3aMITUTA OCHOBHUX TpaBa
Kao TakKBa HeCIOpHA, ’eHO Be3UBake HEeNoCpeJHOo 3a CTAaTyC ,eBPOINCKOT
rpabaHuHa“, yMecTo 3a cTaTyc Ap>KaB/baHMHA AprKaBe-yjaHulle 3ajeJHULLE,
jacHo je HajaBuJso NyT pa3Boja EY o 1993. roauHe [0 AaHac: yCcOCTaB/bakbe
HernocpeJHe [IpaBHe U ycTaBHe Be3e uaMehy EY u weHux rpabana.

Uctuuyhu pasauky usmeby Cyza u EBporckor cyga 3a /byfcKa mpaBa y
MUILJbeY Y NOCTYIIKY I10 3KaJI6K NPOTHB IPBOCTENEHE NIpecy/ie y NpeiMeTy
Kadu npomue Eeponcke komucuje, Murye [loapewr Masypo je U3peKkao HEKOJIUKO
CTaBOBA KOjHU Cy VILIJIM y UCTOPU]jy TpaBa EBporicke yHHje U 3a Koje ce Beh caza
Moxe pehu fja cy yrpaheHu y TeMeJb ycTaBHOCTU EY: ,,YroBopom o EBporickoj
3ajeJHUL U 3aCHOBAH je ayTOHOMaH NpaBHU Nope/aK, y OKBUPY Kora Kako
Jp>KaBe TaKo Y NOojeIMHIU HelloOCPeJLHO y>KUBAjy IpaBa U UMajy AY>KHOCTH.
AyxHocT Cyaa je fa nocTyna Kao YyCTaBHU cyj fAoMaher nmpaBHOr nmopeTka
(municipal legal order), koju jecte 3ajeguuina.° [losiazehu o TakBor opehemwa
ynore Cyza, anu U Bubemwa jeJUHCTBEHe Be3e IPaBHOT CHCTeMa U MOJUTUYKeE
npupoge EBporncke 3ajegHule, Masypo je y MCTOM MHUIL/bEWY 3aK/bY4YHO Aa
OCHOBHO IIPaBO I10jeIUHIIa TApaHTOBAHO ,yCTaBHUM HavyesinMa“ npaBa EY numa
NPBEHCTBO YaK U Ha/J| caip>KMHOM pe3osyuuje CaBeTa 6e36eHocTH YH foHeTe
no ocHoBy ryaBe VII [ToBesbe YH. UcTaH4aHUM, aiv YBPCTUM NOBE3UBAKHEM

45 Mubeme je JaTo y NpeJMeTy 10 TYK6U AprKaB/baHUHA ['puke Ha pajy y Hemaukoj
npoTuB HeMauke 360T nmocTynawa ApKaBHUX opraHa Hemauke, Koje ce cacrtojasio y
TpaHCAUTEPALUjU BeroBOT UMeHa Kao Hrestos ymecTto Christos, 41MMe je 1o HaBoMMa Tyx6e
noBpeheHOo 0OCHOBHO MTpaBo HA UMe, OyAyhHU /1a je CHOPHOM TPaHCJAUTEPaAIMjoM U3ry6/beHa
Be3a ca CTBAapHUM MMEHOM TY>KHOLa, Kao U ca BE30M TOT UMeHa ca XpUIIhaHCKOM BEPOM.
Opinion of Advocate General Jacobs, delivered on 9 December 1992, Case C-168/91 Christos
Konstantinidis v. Stadt Altensteig-Standesamt, para. 46.

46 Opinion of Advocate General Maduro, delivered on 16 January 2008, Case C-402/05
Yassin Abdullah Kadi v. Council of the European Union and the Commission of the European
Communities, para. 37.
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EBporncke yHUje, lbeHOT NIpaBa MU OCHOBHUX IIpaBa rapaHTOBAaHUX HauyeJarnMa
Tor mpaBa, Maaypo je mocTaBuo TeMeJbe 3a cyBepeHocT caMe EY (Luki¢, 2009:
249-250; Jlykuh, 2013: 236-249).

Ilpecyna y npegmetry PommaH npomus basapcke cMaTpa ce K/by4YHOM 3a
AKTyeJIHO pasyMeBake cTaTtyca rpabanuHa EY (Jlykuh, 2012: 535-548).
M3Hocehu cBoje MulL/beme y TOM NpeAMETY, NpaBo6GpaHuan Maaypo je ¢
NpPOPOYKUM HajaxHyheM onucao CyuITUHY TpaBHEe NPUPOJie YHU]e:

,CTaTyc rpabaHuHa EBporne npeJicTaB/ba HELITO BUILE O, CKyIla IpaBa Koja
6u MorJia 6UTH PU3HATA U OHMMA KOjH Taj CTaTyC HeMajy. OH NpeTnocTaBs/ba
MOJIUTUYKY Be3y uaMehy rpabana EBpone, asiu To Huje Be3a Koja npunaza
oapeheHoM HapoAy. YpaBo CyNpOTHO, Ta NOJIUTUYKA Be3a yjeJiibyje HapoJie
EBpomne. 3acHoBaHa je HAa BLUXOBOj y3ajaMHO] mocBeheHOCTH Jja 0OTBOpE CBOje
NOJIMTUYKE 3ajeIHULIe ocTaIuM rpahanuMa EBpone u ja u3rpasie HOBU 06JIUK
rpabaHcke ¥ OJMTHYKE OZJIAHOCTH eBPOIICKUX pa3Mepa. He 3axTeBa noctojame
jesHOr Hapo/a, aJyd je 3aCHOBAHO Ha IOCTOjaly €BPOICKOr MOJUTHUYKOT
IpoCcTOpa U3 Kora npaBa U o6aBe3e HACTAjy. ... To je UyecHa oco6UHA cTaTyca
rpabaHuHa YHuje: Taj cTaTyc jaya Be3e udMehy Hac ¥ HaIIuX JpkaBa (6yayhu ga
cMmo rpabanu EBporne ynpaBo 3aTo mto cMo rpahaHu CBOjUX JIp3KaBa) U, y UCTO
BpeMe, eMaHIMIyje Hac o kuXx (6yayhu fa cMo caja rpahaHu MUMO U TOBPX
CBOjUX Ap>KaBa.... To IETUTUMU3Yje U jaya ay TOHOMMU]jY U ay TOPUTET NPABHOT
cucteMa 3ajegHuie.

3./la 14 cy ¥ 3aLITO ONIITU NPAaBOGPAaHUOLM U Ja/be NOTPeGHU?
3.1. Pa3./103u npomue 3adpicasarsa onwmux npagoépanuiaya

Kao wro je Beh objammeHo, ycie/ iMpewa HajJlexHocTH Onumrer cyja u
noBehaHor ocjlatbarba HAa MOTYNHOCT J1a Ce MUILIL/beH€ ONILITEr TpaBo6paHUoLA
HCKJ/bY4H U3 nocTynka npefs Cy oM yKOJUKO ce He paJiu O HOBOM IIPaBHOM
NUTalby, U3 TOJWHE Yy TOAUHY pacTe 6poj MOCTyHaka y KOjuUMa OILITH
NpaBo6GPaHUOIM He 1ajy MUIlJbeke. be3 063upa Ha To IITO CYy IpaBO6GpaHUOIU
Y la/be He3aMeHJ/bUBHU Y CJI0’KEHUUM IIpeiMeTUMa, IPUPOJHO je Jla TeXHa 3a
yHudopMHowhy NOCTyNKa cCTBapa NPUTHUCAK Ja ce 0J BbUX ofycTaHe. TakBa
TeXHa Noce6HO [,0J1a31 U3 AprKaBa y KOjuMa He IOCTOjU HUKAKaB CJAHWYaH
HHCTHUTYT, a TO Cy Ipe cBera HoBe yyaHule EY (Wathelet, Wildemeersch, 2010:
53). Y3 apyre pasJiore, 4ecTo ce HABOA U Jla 6U PBU HALPT U3BeIITaja CyAuje
M3BECTHOIlAa MOTA0 Jja 3aMeHU MUIIIJbeH€ ONLITEr paBo6panuona (Schiemann,
2008: 14-15).

47 Opinion of Advocate General Poiares Maduro, delivered on 30 September 2009, Rottmann
v. Freistaat Bayern, (C-135/08), ECRI - 01449, para. 23.
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YTHI1aj KOju MUIIJbeHha MPaBOOpPaHUIIAllA UMAjy HA Cy/Mje HAa NPBU MOTJE]
He yrpo’kaBa CYJUjCKy He3aBUCHOCT 6yAyhu Ja cy nmpaBoOGpaHHOLM IO
[I0JI0%Kajy ¥ yCJI0BUMa 3a U360p U3je/JHaUeHH ca cyAujaMa. MehyTuM, nojeuHu
ayTOpHU HarJiallaBajy Jia je NpaBo6paHHUO0YEeBO MUIIJbEHE jABHO AOCTYITHO,
JIOK je CyMjcKa OAJIyKa aHOHMMHA, LITO 3HAa4M Jla 3aMHTepecoBaHa Jp»KaBa,
HApOYHUTO ApPrKaBa MOpeKJia, MOXKe Ha MPaBOOPaHUOIA YTULIATH IPETHOM,
Harpa/ioM M CJi., yKOJIMKO KeJu oApeheHu ucxop, Te Aa Ha Taj HAYUH MOXe
nohu 10 nocpeaHor yTHuiaja Ha cyauje (Arrebola, Mauricio, Portilla, 2016:
35-36). HaBeseHu apryMeHT He YUHH ce y6ea/buBUM. Kao 1ITO aHOHHUMHO
MOTY YCBOjUTH PAaBOOPAHUOYEBO MUIILJbEHLE, CYAMje MOTY Takohe aHOHUMHO
OJIYYUTH U CYIIPOTHO OJ] IpaBo6paHHOYEBE TPENOPYKe.

3.2. Pazs03u y npujoe 3adpiicasarsa onwimux npago6pavuiaya

[lo HeKMM MUI/bEHLHUMA, YIIPAaBO YUbeHULA Aa npecyge Cyza He cafgpike
M3/iBOjeHa Cy/jcKa MUll/bea YIyhyje Ha NOTpeby 3a MpaBOGPaHUIAYKUM
munbewuMa (Vaughan, Grey, 2008: 56; Schiemann, 2008: 14). Taj aprymeHT ce
MOXKe pa3yMeTH TaKo Ja IpaBobpaHuUIally CBOM MUIL/bEHY UMaA PUIHUKY Aa
y IOTIYHOCTH pa3pajy TEOPHUjCKY U JIOTUUKY KOHCTPYKILMjy Ha KOjoj 3aCHUBA
CBOjy IPENOPYKY, OK HEONXOJHH KOMIIpoMHUC Mehy YsaHOBUMMa cycKor Beha
4YeCTO OrpaHUyvaBa CyJ y JOCAeJHOM U IOTIIYHOM 06pa3sJjiaramy CTaBa 3ay3eTor
y Ipecyau.

[lluMaH HAaBOAM Ja MOCTOjU CHaXKHA MOJApPLIKA 3a U3MEeHY NpeMa Kojoj 6u
ONUITHU NPaBOGPAHUOIU CBOje MHUILJ/beHe N3HOCUJIM IIPe YCMEHe pacnpaBe
YMECTO Ha lbeHOM KPpajy. To 61, o keMy, yop3aJsio nocTynak, 6yayhu aa caza
CyZAuja u3BeCcTUJIAL] 3aXTeBa JA0JAATHO BpeMe HAKOH IJIaBHe paclpaBe KakKo
641 Npoyuuo NpaBo6pPaHMOUYEBO MUIL/bEHE, A CTPaHe 6U J06KJIe NPUIHUKY Aa
ce HM3jacHe 0 MpaBO6GpPaHUOYEBUM apryMeHTHUMa. UcTH ayTop HaBOAY Jla HUje
yCIleJio ocriopaBakbe npeJi EBponckuM cyZioM 3a Jby/iCKa IpaBa paBuJa o
M3Jlaramy MUIL/bEA HAa KPajy jaBHe pacipase [0 0CHOBY ycKpahuBamwa npasa
Ha MpaBUYHO U jaBHO cyhemwe (Schiemann, 2008: 17). [TapagokcaaHo, YUHH ce
Jla je ynpaBo 0CO6MHa KOja HajBUIlle JOMPUHOCH 3Ha4ajy MpaBo6paHUIAYKUX
MulllJbea y npakcu CyZia lbUXoBa He06aBe3HOCT 3a CyACcKo Behe. Onmtu
npaBoGpaHMJIal] CBOje MUIIlJbeHe IOHOCU HeonTepeheH oroBopHouhy Koja
je CKoIlyaHa ca JoHoLlemeM IIpecy/ie, yCMePEH jeJMHO Ha yTBphuBame Hajo6ober
Moryher pelierba KOHKPETHOT IPABHOT MU TAaMba.

Tpaucdopmanuja EBporicke yHuje, 1a caMUM THM U Fb€HOT TPAaBa, HHje 3aBpIleHa.
Jlocaanima npakca je nokasaJia ia Cy ONniuTH IpaBo6paHUOLM BeOMa KOPHUCHHU
KaKo 3a CTBapakbe HOBUX IIpaBUJia TAKO U 3a U3MEHY NOCTOjehux.
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4. 3ak/py4ak

Y uctopuju Cyna EY, npaBa EY u came EY kao nonvTuuke 3ajeHUIEe, ONLITH
NpaBoOpaHUOLM Cy OJUrPaAJIU YJIOTY OJ, HEU3MEPHO BeJIMKOr 3Havaja. Taj
3Hauaj je ABOCTPYK: C je/lHe CTPaHe, (bUX0BA yJjiora y noctynnuma npef Cyaom
y BeJIMKOj MepH je JjonpHUHesa U3rpaamwu aytoputera Cyaa, AOK cy, € Apyre
CTpaHe, yIIpaBo y MUIll/belbMMa IpaBo6paHuIala, yeurthe Hero y npecyjama
Cyna, apTUKYJIMCAaHU CTaBOBH Koju cy popMupaJsiu npaso EY, na caMmum TUM u
camy EY, c 0631poM Ha To /ia je TpaBHU CUCTEM OCHOBHO BE3MBHO TKUBO EY o1
HaCcTaHKa eBPOINCKUX 3ajeIHULLA A0 AaHac.

[IpoMULI/bEHOCT NOCTOjaba MHCTUTYTA ONUITEr IPaBO6paHUOLA CACTOjU Ce Y
pas/iBajamy yJsiora onuTer npaBobpaHuoa of CyAHjcKe yJore, Koje omoryhasa
BpLIMOLMMaUjeJJHe U APy TeyJIore 1a CONCTBEHY y/0r'y 60/be UcTIyHe. Pa3iBajame
yJiora 3Hauu pa3/iBajarbe MOTHBA, KOjU 61 MO /1a OGUJIM CYyNIPOTCTAaB/beHU Jia ce
pajiy 0 jeAMHCTBEHOM NIPOLeCHOM akTepy. OniuTH npaBobpaHusal ycpecpehen
je Ha Haj6oJbe Moryhe pelllere IPAaBHOT MUTaWka y CpeUIITY cniopa. Byayhu
Jla CBOjUM UMEHOM CTOjH H3a pellieha Koje Npe/iJiaxe, ONLITH NpaBobpaHuall
je Ha Haj60/bM HAYMH MOTHUBUCAH /1a CAUUHU PelIeke Koje je NPUMEHUBO Ha
mto Behu 6poj ciyyajeBa JIOTUYKHU A0CAE/HO, CarJlaCHO NPaBHO-NOJUTUYKUM
HHTepecuMa nesokynHe EY. [IpaBo6panuan Huje onTepeheH oarosopHouhy
3a MCXO0J, KOHKPETHOT CII0pa, Ka0 HA apryMeHTHMa Koje Cy CAa4YMHUJIe CTPaHKe.
HakoH 1ITO 06Ujy MUIlI/beH€e ONLITEr MpaBobpaHUOLa, CYIUje MOTY Ja ce
ycpecpejie Ha KOHKPeTaH CJy4aj U la 3aBUCHO 0/ COIICTBEHe NPOLeHe cleje
npaBo6paHUOYEBO MUIL/bEHE Y Makb0j MU Behoj MepH.

WHCTUTYT ONUmTUX NpaBoOpaHHUJAIla NMPUMEPEH je AWHAMHIM Koja je
WHXepeHTHa npaBy EY: kao uHTeieKTyaiHa TBOpPEBHHA, a He pe3yJiTaT IpaKce
¥ o6u4aja, npaBo EY ce cTasiHO cyoyaBa ca HOBUM IPAaBHUM MU TAkbUMa, 3a YHje
peliaBamwe Cy yIpaBo ONUITH NPaBOO6PaHHUOLM CIIelMjaIM30BaHHU.
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UNDERSTANDING THE ROLE OF THE ADVOCATES
GENERAL IN THE EU JUDICIAL SYSTEM

Summary

This paper considers primarily the role of the Advocates General of the Court of
Justice of the European Union (CJEU) in the post-Lisbon Treaty environment. That
role has so far evolved alongside with the evolution of the CJEU itself. After providing
a brief historical overview, the author focuses on the appointment of Advocates
General and the composition of their cabinets, and discusses the relevance of the
Advocates General in the post-Lisbon judicial architecture of the EU. The latter
assumes consideration of the ongoing transformation of the EU judicial system. The
second focal point of this paper is a discussion on the question whether Advocates
General are still needed, and whether they shall be needed in view of the challenges
the CJEU may reasonably be expected to face in the future. The reflection comprises
arguments in favor and against keeping the institute of Advocates General within
the CJEU structure. Upon balancing the provided arguments, it can be concluded
that the mechanism of Advocates General is indispensable to the EU since its ongoing
transformation requires constant creation of legal rules. The practice so far has
proved the great value of Advocates General for that particular need.

Keywords: Court of Justice of the EU, Advocate General, TFEU 255 panel, CJEU reform.
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