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MOI'Y'RE USMEHE JJOMARET 3AKOHO/ZJABCTBA
O CY/ICKOM PELIABARY PA/JHUX CIIOPOBA 110
YIJIEZY HA HEMAYKH MOJEJI PA/IHOT CY/JICTBA™

Ancmpakm: PadHu cnoposu ce y Peny6auyu Cp6uju pewasajy nped
cydoguma onuwime HAOd/eHCHOCMU, Npema npasuaumMa onuime napHUyHe
npoyedype, y3 MaJy cneyujaausayujy nocmynka, Koja je Ha AUHUju ke20802
ybp3area, y3 Hewmo wupa ogaawhersa cyoa. ¥ nocmynky y hapHuyama u3
padHoz o0Hoca, a HapoYUMo NPUAUKoM odpehusarba pokosa u poduwima,
cyd je dyscaH da noce6HO 800U payyHa o hompebu XUumHoz pewasarsd
padHux cnoposa. Mehymum, cydcKy npakcy pewasarea padHux cnoposa
Kapakmepuule HeyjedHayeHocm U HeeukacHocm. PadHu cnoposu ce He
3aspwasajy 6poice 0d epahaHckonpasHux, Koju ce, makohe, He 3a8pwiasajy
Y pazymMHum pokoguma. C mum y ge3u, y pady je u3epuieHa aHaau3d
Hemauykoz modesa padHoz cydcmed, Kao HeCYyMHUBO jedHO2 00 HAj60/bUX
Modesa pewasarsa padHux chopoea, ¢ YyusmseM da ce b6osve caznedajy
3aKOHCKA peulerba Koja donpuHoce He2080M KeaJaumemy, a Koja 6u 6uaa
npumeH/bUBA U 3a HAW hpasocydHu cucmeM. Ha ocnogy nopeberba ca
nocmojehum pewersumay 3akoHodascmaey Penyb.auke Cp6uje, y pady je dam
Kpahu npukas moz2yhux uamena domahe pezysamuse o Cydckom peuasarsy
padHux cnoposa.

KmyuHe peuu: paduu cydosu, pewiagarse padHux cnoposa.
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** Paj npezcTaBJba pe3ysTaT UCTPaXKUBakba Ha NPOjeKTy ,3aITUTA JbYCKUX U MAtbUHCKUX
npaBa y €eBpOICKOM NpaBHOM mNpoctopy” (6poj npojekta 179046), koju duHaHcupa
MuHUCTapCTBO HayKe, IPOCBETE U TEXHOJIOLIKOI pa3Boja.
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1.YBog

PasiHONpaBHU OJHOCH NIpe/ICTaBJ/bajy NOCEOHY Ipyny APYLITBEHUX OHOCA YHjU
Cy 3Hauaj 4 BaXXHOCT ONpeJie/beHU 3HaYeheM KOjU UMa caM paj, 3a U3TPaaby
3eMJbe, I0IU3akhe }KUBOTHOT CTaHap/ia Jby/1H, 3a bUXOB CBECTPAaHU pa3BUTaK,
Kao 1 3a pa3B0j MPOMU3BO/JHUX CHAra, moBehame NPOJYKTUBHOCTH pajia U HOpPacT
JpyliTBeHor 6Jaroctawa (baatuh, 1963: 10). CTora cy u paJiHA CIIOPOBU O[]
noce6He BaXKHOCTH 3a IpyIITBO. [0 HEKUM ay TOPHMa, TO Cy HajBaXKHHUjH IPaBHU
CIIOPOBM y PYLITBY, U TO He caMo 360r Tora uitTo ofpeheHa BpcTa pagHUX
cropoBa nojipa3dyMmena y4elrhe Beher 6poja siuna, Beh 360or caMme Be3aHOCTH
OBe BPCTe CIIOpOBa 3a UTake er3aucTeHyje, c1060/e U JOCTOjaHCTBA YOBeKa
(CtojanoBuh, 2007: 12). AKO ce MpUXBaTHU YHEbEHUIA /1A je TIOCTOjakbe CIIOPOBA
y paJjHUM OJHOCHMMa Heu36eXXHO y CBAaKOM JpPYIUTBY, OHJa je CTBapambe
epUKaCHOT CUCTEMa (bUXOBOT pelllaBatba IMJb KojeM ce TexxkH. Taj iiusb je Moryhe
OCTBApUTH CaMO aKO APYUITBO UMa aJleKBaTHe MeTOo/le U HHCTUTYLHUje 3a
peliaBakbe CIOPOBA. JeiHA o MOryhHX MeTo/a pelllaBakha paJJHUX CIOPOBA je
yBoDheme cyZi0Ba cnelMjaJu30BaHUX 3a pelllaBakbe paJHUX cropoBa.,,0CHOBHU
apryMeHT y IIPHUJIOT ClleliMjaiM3alyje Cy/ICTBa 3a paiHe CIOPOBE, YKJ/bYYyjyhu u
cnelMjaausanujy NocTyNKa, je noTpeba fa ce nocTUrHe mto Beha epukacHocT
pelaBama paiHUX CIIOPOBA — LITO je Y UHTePeCy U I0CJI0/[aBala U 3al0CIeHUX,
Y3 1ITO Mae TPOLIKOBA NIOCTYIKa (HAPOYUTO Ha CTPaHU 3all0C/IeHUX), UMajyhu
y BUJlY HU3 ClIellMPUIHOCTH OBe BPCTE NMPAaBHUX CIOPOBA, MHOIITBO H3BOpa
XeTEepOHOMHOT U ayTOHOMHOT NpaBa, Kao U MehyHapoJHUX U3BOopa npaBa“
(JIy6appma, 2013: 771-772).

HaBeseHu pasJiosu yTULLAJIW CYy Ha OoNpeJe/bere ayTopa [a y CBOM paay,
KopullheweM ynopeJHONPaBHOI MeTO/d, U3JI0X)KU 3aKOHCKY peryJaTHuBY,
TeOpHUjCKa CXBaTamwa Y NPaAKCy pellaBamwa pafgHux cnoposa y CP Hemaukoj,
Kao Jp>KaBU Koja UMa AyTy TpaAulLIUjy U 3Ha4yajaH yCIeX y pelllaBaby paJHUX
CropoBa. 3Hayaj eHTpaJIHe TeMe pa/ia IPorU3nJIa3y U3 HajMakbe JiBa pasJiora.
IIpsu passoz je mto CP Hemauka, 6e3 cyMibe, CIazia y pefi p’kaBa Koje UMajy
Haj60/be pa3BUjeH CUCTEM pelllaBaka paJHUX ciopoBa. HeMayko 3aKOHOaBCTBO
U [paKCcy y pellaBakby paJHUX CIOpPOBA KapaKTepully Ayra Tpajuliyja,
Pa3HOBPCHOCT METO/A pelllaBaka, BUCOK KBAJUTET y pelliaBalby UCTUX U
crenyjaan3oBaHo paaHo cyacTBo (CtojaHoBuh, 2007: 28). 360T HaBeAEeHUX, U
OpOjHUX PYTUX, KapaKTEPHUCTUKA, HEMadyKH CUCTEM PaJHOT CY/[CTBa Ce YeCTO
y3UMa Kao orJieJHU IpUMep Ha OCHOBY KOjer ce KOHIIMIIUPajy Noje JUHU CUCTEMU
paZlHOT CYJACTBa y CBeTY. Jpyau pas3/oz THUe ce Haller IPaBOCYAHOr cCUCTeMa
Yuje cy IJIaBHe O/IJIMKe HeyjeJHAaYeHOCT Cy/ICKe IpaKce U HeepUKACHOCT, Te je y
OKBUpY pepopMe npaBocyha noTpebHO YpeaUTHU U CUCTEM CYyA,CKOT peliaBamba
paaHuUX ciopoBa. [Iponucu o ocTBapyBakby NpaBa U o6aBe3a U3 paJHOT 0/JHOCA,
aMebhy ¥b¥MMa U NPONMUCH 0 3alUTUTH IpaBa U paJHUM CIIOPOBUMA, IPOLLUJIH Cy Y
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Peny6sunuy Cpbuju Kpos BUllle pa3JMiUTHX pa3a U cucTeMa npaBuJja. Moryha
Cy pa3JsivuuTa nopehemwa v U3BJavewe 0Aropapajyhux sak/pydaka o 6yayhem
npaBly KpeTawa. Mnak, YnHU ce [1a je 3a Tpakewe 0AroBapajyhux peuemwa
3a HOBO 3aKOHO/]aBCTBO ¥ 0BOj 06JIaCTU KOPHCHO UMAaTH U3BECHE aHaJIK3E, a
Hapo4YMTO BHUXO0BO Nopehemwe ca ynopegHONpaBHUM penleluMa. HesoctaTak
NOTNYHUjUX UCTPAXKUBAA Y 0BOj 06JIACTH U 3aHEMapUBatbe 0AroBapajyhux
yNopesHONPAaBHUX pelllerha, aZleKBAaTHUX U 32 Halll COLMjaJIHO-eKOHOMCKH
aMO6UjeHT, MOTY Kao pe3yJITaT UMaTH HOBAa HENIOTIYHA U HealeKBaTHaA pellietha
(Bbpajuh, 2001: 313). [los1a3ehu o4 HaBeAeHOT, Ay TOP je Yy pajJly HacTojao Aa
KpO3 aHaJIM3y OCHOBHUX KapaKTEePUCTUKA HEMAYKOT CUCTEMaA PaIHOT CY/JCTBa
npero3Ha 3aKOHCKA pellerha Koja JOIPUHOCE IeroBOM KBaJIMTETY, a Koja 6u
6uJia MpUMeHJ/bUBA U Y HALlOj 3eMJbH.

2.Paanu cyaoBu y Hemaukoj

,HeMa4yko 3aKOHOJaBCTBO U MPAKCY Yy pelllaBamky PaJHUX CIOPOBA KAPAKTEPHUILY
Jlyra Tpajiuiiyja, pa3HOBPCHOCT HauMHa (MeT0/1a) pelllaBama,’ BUCOK KBAJIUTET
y pellaBamy UCTUX U CIIelMjaIu30BaHO PAJHO CYACTBO, Te Cy 6UIU IpeaMeT
npoy4yaBawma M Npey3uMama 0J, cTpaHe Beher 6poja aAp»kaBa y cBeTy"
(CrojanoBuh, 2007: 28)2.

YcnoctaB/bake He3aBUCHE HAJIEXXHOCTH paZHUX cynoBa y CP Hemaukoj
je pe3y/aTaT cTaJHOT pa3Boja mpaBHe HoJUTHKe. Beh nmoyeTkom 19. Beka
MOCJIOAABLU Cy O6WU/IM 3aUHTEPEeCOBAHU 3a OCHUBaWke UHCTUTYLIM]jA Koje 61
MorJie Jla pellaBajy pajHe cropoBe y3uMajyhu y 063up norpebe nocjoBHe
npakce (Schmidt, 2014: 5). /lok KOpeHH HEMAaYKOT paJ{HOT CY/CTBa JaTUPajy U3
19. Beka, cTBapHa I10J1a3Ha TayKa KeroBOT pa3Boja je 3aK0H 0 paZJHUM OJJHOCUMMa
u3 1926.rogune (Vranken, 2009: 112). CrynambeM Ha CHary oBor 3aKOHa, pafiHU
CYJI0BM Cy 106MJIM eKCKJIY3UBHY Ha/IJI€XKHOCT 3a pelllaBame paJJHUX CIOPOBa
(Weiss, 1994: 4). MehyTuM, 3aK0OH O paJJHUM OJHOCHMaA Ce OJHOCHUO CaMO Ha
OCHMBame paJHUX Cyl0Ba IPBOT cTeneHa. AneslallMOHU CyZl0BU CYy HACTaBUJIHU
Jla byny fieo peZloBHE HaJ iexxHOCTH (Schmidt, 2014: 6).

Y TpeheM pajxy ,HeMauK4 paJJHUYKU QPOHT" 3aMEHHO je CHHAUKATE U YA pYKekba
nocjogasala. HajnexxHocT pajHOr cyja HaJ NUTamkbUMa KOJEeKTHUBHOT
paJiHOr IpaBa O/Max je YKMHYTa, a 3a/p»KaHa je caMO y UHJUBU/AYaJTHUM
pazsHuM ciopoBuMa. [lo 3aBpiIeTKy paTa, paJHU CYJ0OBU cy 611K Mehy npBUM

1 Pa3HOBpPCHOCT MeTOJ/a pellaBaka pajHHUX CIOPOBa je 3HAayajHa 0COOEHOCT U
KapaKTepUCTHKa HeMAauyKor 3aKOHOJaBcTBa U npakce. Y CP Hemaukoj, pagHu cnoposu
ce MOTY pelllaBaTH UHTEPHUM IIyTeM (Ha paJJHOM MeCTY, KOJ M0CJI0/jaBlia), MUPEeHhEeM,
nocpeJioBameM, apoUTpPaKHUM MeXaHU3MUMa, Kao U cyAckuM nyTtem (Waas, 2016: 137).

2 CnuuHo u: Weiss, Simitis, Rydzy,1984: 99.
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WHCTUTYLMjaMa Koje Cy TOBpaTHJIe CBOje Ha/lJIeXXHOCTH U3 peTHalIUCTUUKOT
nepuopa. OHU cy cTasHO moBehaBaJiu CBOjy HAJIJIEXKHOCT TOKOM IeJleCeTUX
roauHa (Blankenburg, Rogowski, 1986: 70). Cneuujaau3anuja cycTBa 3a
peliaBame paJHUX CIIOPOBA Y CBUM HHCTaHIIAMa je M3BeJeHa 3aKOHOM O
paaHuM cynoBuMa of, 1953. rogune (Arbeitgerichtgesetz — ArbGG), KojuM je
ypebeHna opranusanuja, Ha/|JIeXKHOCT U MOCTYHAK MpeJ paJHUM cyZoBuMa.>
[IpeMa 0BOM 3aKOHY, pa/lHU CYZ0BU CY JOOUJIN €KCKJIY3UBHY HaJJIEXKHOCT Y
rpahaHCcKUM COpOBHMA KOjU NMPOU3UJIa3€e U3 KOJIEKTUBHUX U M0je JUHAYHUX
yroBopa o pajy, CIOpoBUMa KOjU Ce TUYYy HE3aKOHUTHUX aKTUBHOCTH Y Be3U
Ca LUITPajKOM UJIM APYTUM 06JIUKOM HHAUBUAYATHUX CYK006a, KA0 U MUTAhEM
ciaoboze yapyxuBamwa (Givry, 1968: 367). Paguu cyz je, Takobe, oBsiantheH
Jla cylu y CIIOPOBHUMA KOjU MPOM3UJa3e U3 MOCTYIKa YCTAaHOBJ/baBamwa U
dyHKIMOHMCama caBeTa 3aloC/JeHUX U IpU3HaBamwa MpaBa Ha KOJIEKTUBHO
nperoBapame. HaBejeHU 3aKO0H, KOjU je U3BOP MO3UTUBHOT 3aKoHOJaBcTBa CP
HeMmauke, Bullle Iy Ta je HOBesiMpaH. HajHOBUje U3MeHe U3BplLIEHe Cy YJIaHOM
2 3aKoHa 0 jayamwy ayTOHOMHUje collijaJiHUX napTHepa of 11. aBrycrta 2014.
ropube (Tarifautonomiestdrkungsgesetz), kao u 23. genem6pa 2016. rogune
(Waas, 2016: 135). [lopens HaBeieHOT, BajkaH U3BOP NpaBa y NMOCTYIKY Npes
pPaJHUM CyJ0BHMMa jecTe U 3aKOH 0 ybp3amwy NOCTYNKa IpeJ paJHUM CyJOBUMa
(Arbeitgerichtbeschleunigungsgesetz) (0. Davies, 1980-1981: 29; Hepple, Vene-
ziani, 2009: 266-268; Weiss, 1994: 3-4; Blankenburg, Rogowski, 1986: 69-71;
CrojanoBuh, 2007: 28-29).*

3 3akoH o pagHuM cypoBuma CP Hemauke (Arbeitgerichtgesetz namwey dpycHoTama ArbGG).
[IpeyseTo 13. 7. 2017. http://www.gesetze-im-internet.de/bundesrecht/arbgg/gesamt.
pdf. UcToBpeMeHO ca MHCTUTYLMOHAIN3AIMjOM CIlel[MjaJru30BaHOT CYACTBA 32 3ALUTUTY
ColMjaTHO-eKOHOMCKUX NpaBa y CaBe3Hoj Peny6aniu Hemaukoj, negecetux roguHa XX
BeKa, yCTAaHOBJbEHO je CIlelujaJn30BaHO PaJHO U COLIMjaJIHO CYACTBO Y /leMOKpaTCKOj
Peny6sniu Hemaukoj, Koje je 6110 MpuJIaro)eHo COLUjauCTUYKOM APYILITBEHOM ypehewy
(Davies, 1980-1981: 43-45; boxxouh, 2015: 2026).

4 HHTepecaHTHO je Jja, YIPKOC HECIIOPHO] YHbeHUIU U3y3eTHE YCIeUHOCTH HeEMauKoT
cUCTeMa CIelljaJu30BaHUX paJiHUX cyfoBa, y CP Hemaukoj je BoheHa BeoMa owmTpa
pacnpaBa 0 peMHTerpalnujyu paJHUX Cy/j0Ba y pelOBHO CYACTBO, Y3 NOCTOjalkbe NOCEOHUX
oJZie/bera (maHesa, Beha) Koju 64 GU/IM HAJIJIEX)KHU 3a pelllaBakbe paJHUX cropoBa. Mjeja
BO/IMJ/ba TAKBUX IPOMEHA je CMakbeke TPOLIKOBA CYACKOT NOCTYNKa. 3ar0BOPHUII OBe H/ieje
yIrJ1aBHOM HaBoOJle ia 61 ce HAa HaBeJleHW HauMH noBehaJia yHy Tpalimkba MOOGUIHOCT CyAHja,
Te 61 ce ITe/ilba TPOLIKOBA OCTBApPHUJIa KPO3 YMbeHHUIY ia 61 Tafa npodecroHasHe CyHje
pefloBHOT cyfa 6usie MyJaTUYHKIMOHANHE: IpeMa NOTpe6u 6U cyause y rpahaHCKUM,
KPUBUYHUM, Kao U paJJHUM criopoBuMa (Steenkamp, 2006: 23-24). OBakBe Ueje, 03KUBJ/bEHE
2011. roguHe o CTpaHe MUHUCTApPCTBA NpaB/ie, HAULIJe CY HAa TOTOBO jeJUHCTBEHO
NpOTUBJbeE CTPYUHe jaBHOCTH (Aust-Dodenhoff, 2004: 24). 1o ouenu npod. Weiss-a, oBo
6u J0BeJIO 10 CUTyallyje Aa ojejHAL| CllellMjaIM30BaH 3a pajHO NpaBo U nocseheH 0BOj
06J1acTH BU1lle He 61 6110 3aMHTEepeCcoBaH Jla NocTaHe cyuja. TUl cyiuje 64 ce IpOMeHHUO:
BehuMa 61 npescesaBa/y CyHje reHepaiCTH, a He crieliujaaucty. OBo 6u 6MO BeJUKHU
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2.1. OpzaHu3ayuja HeMa4yKux padHux cydoea

OpJika HeMadKor CyZICKOT CHUCTeMa je BUCOK CTelleH Cllelidjajn3alnuje CyACcTBa,
LITO IO pa3yMeBaleT Cy[oBacllelldjaJHUX Ha/[JIeXKHOCTU II0/lje JHAKOT cTaTyca.
To cy, mopej cy/j0Ba ONIITE HAAJIEKHOCTH, U aAMUHUCTPATUBHY, QUHAHCH]jCKHY,
COLIMjaJIHU U paiHU Cy[0BU. CBU CYLOBU ClleljUjaJiHe HAJlJIEXKHOCTH Cy UCTOT
paHra v CBakH je He3aBHcaH o aApyror (Schmidt, 2014:1).

HeMayku cucTeM paJHUX CY/IOBa je TPOCTeNeH. Y OKBUPY paJiHOT CyACTBa
MOCTOje paJlHU Cy[0BH OpraHU30BaHW Ha HUBOY elepasHUX jeJUHULA,
amneJIallMOHHU WJIU MOKPAjUHCKH (3eMaJbCKH) paJiHU CyJl0BH, OPraHU30BaHU
Takohe Ha HUBOYy QesepasHuX jequHuULa, U CaBe3Hu pagHu cyg (Weiss, 1987:
96).

Y npBoM cTeneHy cyze padHu cydosu (Arbeitgerichte — ArbG). [IpBocTeneHu
paZiHU CYJI0BU Ce OCHUBAjy y deJiepaiHUM jeJuUHULIAMa (moKpajuHama). PagHu
CyZnoBHU cyze y BehuMa (maHesiMMa) Koje YMHU HEKOJIUKO 4iaHoBa. Koj pagjHux
cyzoBa (kao U Ko/ MOKPajUHCKUX) OHU ce Ha3uBajy koMmopama (Weiss, 1987:
96). llokpajuHcku (3emasbcku) padHu cydosu (Landesarbeitsgerichte — LAG) nio
IpaBUJIy Cy OPraHM30BaHU Ha HUBOY deJlepaJHuUX jequHuLa. [IpescTaBibajy
JpyrocTeneHe CyI0OBe, KOjU JJOHOCE OJAJIYKe y MOCTYIKY MO U3jaB/bEHUM
»KaJibaMa Ha IpBOCTeIEeHe 0/i/IyKe Yy pagHuM ciopoBuMa (Weiss, Schmidt, 2008:
193-194). CasesHu padHu cyd (Bundesarbeitsgerichte — BAG) ogsiy4dyje y TpeheM
CTeleHy, 10 U3jaB/beHUM BaHpPeJHUM IPAaBHUM JieKOBHMa. Kao BpXOBHH Cy[
3a pa/iHe CIIOpOBe, IOpe] cTapaka 0 06e36ehery NPaBUYHOCTH Y NOje JUHUM
CIIOPOBMMA, BPIIM WU yjeJHadyaBame je[JUHCTBEHE CYJCKe IpakKce y THM

ry6uTak 3a paZHO Cy[CTBO, IpeMa MUll/bewy nNpodecopa Weiss-a. 3aTo, caBeTyje OH,
NPUJIHKOM NPOLieHe IeJIMCXOAHOCTH HaBe/IeHOT pellleha Tpe6a y3eTH jolll HeKe OKOJHOCTH.
[Ipe cBera, unweHULy Aa U3Mehy pafiHUKa/CUH/JUKATAa, Ha je/]HOj CTPaHU, U ocaoAaBana/
yApYyKemwa Nocjo/aBalia, Ha pyroj CTpaHy, MOCTOjU HauesJIHU CIOpasyM Ja BJajaBHUHaA
npaBa Tpeba Jla ynpaB/ba lbUX0OBUM ofHOocHMa. OTyAa je yjora 3aKoHa U HaJJIeXKHOCT
paZiHUX Cy/l0Ba 3a O/IJly4YUBake 0 paJiJHOM criopy HecniopHa. /lpyro, y CP Hemaukoj je Hauesio
TpuUNapTHU3Ma Jy60KO Be3aHO 3a ONIITY eKOHOMCKY U colitjaaHy ¢uiosodujy u urpajo
je 3HaydajHy yJIOTY y JJOHOLIEehY OJiIyKa O/ COLlM0-eKOHOMCKOT 3Hauaja. TpunapTusam
je kapaKTepHUCTHKa CUCTeMa MHAYCTPUjCKUX OJHOCA Kao LieJIMHe, A U PaJHUX Cy0Ba
y KOojuMa Ha oJijpeheHH HauYUH NapTULUNUPAjy colHjaJHu napTHepHU (Steenkamp, 2006:
23-24). Ctora cy u oAJiyKe paJlHUX CyA0oBa LKupoko npuxBahene. [lopes Tora, y cuctemMy
pajHoOr CyACTBa Npolie/ypaJsiHe yJore cy noce6Ho 06/1MKOBaHe y CKJIay ca cneliudUIHUM
KapaKTepUCTHKaMa paJHOT CIopa, Te je CllelljaJIM30BaHO CYCTBO HEONXO/JHO Jia 6u ce
KOMIIETEHTHO CTBapaJio MpeleieHTHO PaBo, Koje je yobuuajeHo y oBoj o6s1acTH (Nielebock,
2004:28).3aTo ce cMHAUKATH, YApYyKeka NpaKTH4yapa u npodecopu paJHOr paBa, CTPOro
NpPOTHBE OBAKBUM IIpe/iI03MMa IPOMeHa.

343



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 78 | F'oguHA LVII | 2018

cnopoBrMa.’ [IpBocTeneHe U IPyTrocTeneHe pajHe Cy/J0Be He 06aBe3yje CyAcKa
npakca CaBe3HOT paiHOT Cy/1a, OCUM Y CJy4YajeBUMa yKH/1alha HUXKeCTENeHUX
npecyzay KOHKpeTHUM paJHUM criopoBuMa. nak, cy/icka mpakca je 3Ha4ajHa
3a CBAaKOJHEBHHU pa/Ji HUXKeCTENEeHUX PaJHUX cy/i0Ba. [IoKpajuHCKHU paHU
CYZ[OBH Cy YBEK AY>KHH /la AONYCTe PEBU3Hjy UJIU NMPaBHY KaJGy NPOTUB
NojeINHUX OJIJIYKA, aKO Ce UCTe Pa3JIMKyjy oJ npakce CaBe3HOTr paJiHOT cyAa.°®
CBojy HaasiexxHocT CaBe3HU pajiHU CYJ, ClIpoBoAY peko Bulle Beha (ceHaTa)
v T3B. Besinkor Beha (Weiss, 1994: 7).

2.2. Cacmae HeMa4Kux padHux cyodosa

CBu papHu cynoBu y CP HemMaukoj, y ckiaZy ca 3aKOHOM O paZiHUM CyZJ0BUMa,
dopMupaHU cy Ha IpUHLUNY TpunapTuaMa. CyZ0BU y CBa TPU CTeINleHa OAJAYUYjy
y Behy, Koje ce cacToju o NpodeCcHOHANTHUX CyAUja, Kao IpeJiCTaBHUKA JipKaBe,
U cy[Uja MOPOTHHUKA U3 peJioBa COLMjaJIHUX MapTHepa, Tj. IpeJCcTaBHUKA
paaHuka u nocsogasaina (Windel, Tong-Shuan, 2012: 330).8

[IpBOCTEINEHY U TOKPAjUHCKH PAaIHU CYZI0BH CyZie V Behy Koje YnHe TPU CyaHje,
npu 4eMy je npefceAHUK Beha npodecruoHaHU cyAuja, a Apyra [Ba 4aaHa
Cy CyAuje MOPOTHUIM, U TO jeJlaH U3 pejia M0OCJ0/jaBana U jeJlaH U3 pesa
pagHuka. CaBe3HU pajHU CyJ CYyAU y Behy of eT cyjuja, IpU 4eMy cy Tpoje

5 MHako je 3a nocsioBe ynpaBJ/baa U cayK6eHor Haj30pa Hag CaBe3HUM paJiHUM CY[0M
HazuiexxHo CaBe3HO MUHHUCTAPCTBO 32 Paji U COllMjaiHA MU Tamka y JoroBopy ca CaBe3aHUM
MUHHCTApCTBOM NpaB/e, OBU paJiHU 3aallH Cy JleJlerMpaHU Ha npejacenHrka CaBesHor
pazgHor cyza (Shmidt, 2014: 19).

6 CaBe3HHM pajiHU cy/[ je o] ocHUBamwa 1957. rogqune 1o 1999. rogvHe UMao ceIUIITe
y Kaceny. HakoH moHOBHOT yjenumbewa Hemauke, CaBe3HU pajiHU CY/] je IpEMENITEH ¥
EpdypTy, y HoBeMOpy 1999. rosjuiHe, Ha OJHOBY 0/IJlyKe HeMadykor byHaecrtara (Weiss,
Schmidt, 2008: 150).

7 Besuky ceHaT pajiy Ha yjeJHa4yaBamwy CyJACKe IpaKce, KAaKo ce He OU JellaBaJio jAa ce
MIOBOJIOM UCTHUX NTUTakay CyAy 3ay3UMajy pa3JIMuuTH cTaBoBU. Behe CaBe3Hor pasHor cyza
MMa [paBo Aa o/ BesMKor ceHaTa 3aTpaku MUIIJbebe 0 0ipeheHrnM NuTamkbrMa 3Ha4ajHUM
3a pemaBamwe oJpeheHor cnopa. Besinku ceHaT je y»aH fa y pa3yMHOM POKY Zia TPaKeHO
MHUIJbere, TpyJehu ce ja oHo 6y/le apryMeHTOBAaHO U Ha 3aKOHY 3acHOBaHO. OH MoxXe fia
oAJydyje U 6e3 ycMeHe pacnpase, ajli UMa oBJallhema Aa pacnpaB/ba caMoO 0 NIPaBHUM
nuTamuMa. CacToju ce of peiceJHUKA, 110 jeAHOT TpodeCHOHAIHOT CyAHje U3 cBaKor Beha,
Tpoje cyAuja IOPOTHUKA KUMEHOBAHUX Ha IIpe/iJIOr pelpe3eHTaTUBHOT CUHAUKATAa U Tpoje
CyJHja MOPOTHHKA UMEHOBAHUX Ha IPeJJIOT pellpe3eHTaTUBHOT YA Py Kekba [10C/0/4aBala,
y CKJIa/ly ca 3aKOHOM. 360T OBaKBOT cacTaBa, MOXe Ce JOTOJUTH Jia Ce, TPUJIMKOM IJlacama,
IJ1IaCOBU UJlaHOBA Besimkor ceHaTa rojiesie, Te je y TOj CUTyaldjyu 3aKOHOM IIPONMCAHO Aa je
oaay4dyjyhu rnac npegcenaajyher (Weiss, Schmidt, 2008: 150).

8 Kapujepa npodecroHamHUX CyAUja Yy HEMAaYKKUM paJHUM Cy[lOBHMa je 0/BOjeHa Of,
CUCTeMa Cy/l0Ba ONILTe Ha/IJIEXXHOCTH U 10 TPaBUJIy je yCMepeHa Ka HallpeloBamwy ¥ OKBUPY
cucTteMa pagHor cyactsa (Blakenburg, Rogowski, 1986: 69-71; Steenkamp, 2006: 23-24).
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npodecroHaJHUX cyauja (jeaH oJf BbUX je yBek npejceJHUK Beha) U ABoje
CyJi4ja mOpoTHHUKA.?

[IpodecroHasiHe cyayje U CyAuje MOPOTHUIU Cy HE3aBUCHU Y CBOM pajly U He
MOTY J06UjaTH YIIYTCTBA 01, 6110 KOT Cy6jeKTa KOju je yueCTBOBAO Yy NOCTYIKY
IbUXOBOT U360pa, HUTHU MOTY GUTH ono3BaHu.'’ [IpUJMKOM OJJIyYUBamba y
TpunapTUTHOM Behy cBe cyJuje UMajy jeiHAKO NpaBoO IJaca, a ce OAJyKe
JoHoce BehMHOM I/1acoBa.

Hmenosarse npogecuonaHux cyduja. — [lpodecroHasive cysuje NpBOCTENEHOT
Y MOKPAjUHCKOT (3eMaJsbCKOTr) paJHOT Cy/a, Koje ce MocJje TpY rouHe paja
MMeHYjy Ha TpajaH, BpeMeHCKHU HeoJpeheH, MaH/JaT, 3ajefHUYKU OUpajy
MUHUCTAp paja v COLUjaJHUX TN Takba U MUHUCTAp NpaB/e Ha HUBOY deiepasiHe
jenuHUILE, y3 MPETXOJHO MHUIbele/ydyenhe CaBeTOJaBHOT KOMMTETA,
KOju MUMa TPUIIAPTUTHU CacTaB — YJIAHOBU KOMUTETA KOjU NMpPeACTaB/bajy
paZiHO CYACTBO, YJIaHOBH KOMUTETA UMEHOBAHMU Ca JIUCTE KaHAHUAATa KOjy
CayMbaBajy CUHAUKATU paJHUKA U YApYKewa nocsaogaBana (Weiss, Schmidst,
2008:151)."' U3 HaBeieHe poliey pe u360pa Cy/i1ja, Y KOjoj HarJIalleHy yJIory
¥MMajy MUHUCTApCTBO 3a pa/| U COLjMja/IHU apTHEPH, jacHO je Ja KaHAUAATHU
3a cyAuje paJHUX cyjoBa noBehaBajy cBOje IIaHCe 32 U360pP YKOJUKO UMajy
noce6Ha 3HakWha U3 00J1aCTH UHAYCTpUjcKUx ogHOoca (Vranken, 1988: 500-502;
Weiss, 1994: 8). IIpodecuonanne cyauje CaBe3sHoOr paJlHOT cyZa UMeHYje
npejaceaHuk CP Hemauke Ha 3aje JHUUKU IPeJJIOT CAaBE3HOT MUHUCTPA 3a paj U
conyjaJiHe nocjoBe U U360pHOr KOMUTETA 3a CaBE3HE CY/IUje, KOjU CauubaBajy
y MapUTETHOM 6POjy MUHUCTPHU pajZia U COLUjaJTHUX MTocaoBa pellepalHUX
jefMHHIIA U 4JIAHOBU KOje GMpa caBe3HM NapJIaMeHT, Y3 KOHCYJTOBame
CaBe3HOT MUHUCTpA IpaB/ie, Kao M NOCEOHOT TeJla Koje IpeJiCTaB/ba UHTEpece
npodecroHasHux cyauja CaBe3Hor pajHor cy/a (asu 6e3 npaBa Ha BeTO)
(Weiss, Schmidt, 2008: 151). 3a pa3/uKky of npaBa Ha ojipebeHo yyenihe y

9 Kako je CaBe3HM paZiHU Cy/Ji HaJJIeXaH Jja o/iJIy4yyje 0 IpaBHUM, @ HE 0 YUHbEHUYHUM
MUTAaKkUMA, NOCTEITUYHO, TPOodEeCHOHANHU eJIEMEHT UMa Y 0BOM CyAy Behin 3Ha4aj HEro
y CyZJOBUMa HHUXKET paHra KOjUu OAJIYUYjy U 0 YMbeHHYHUM nuTambuma (Weiss, Schmidt,
2008: 150).

10 HesaBucHocT JinIa Koja cy u3abpaHa a npecyhyjy y CyICKUM MOCTYNIUMA je K/bY YHU
dakTOp y ocUrypamy JOHOLIEHhA PABUJIHE O/JIYKE U EbeHOT MPUXBaTamwka 0/ CTpaHa y
cnopy. Ysan 97(1) OcHoBHOTr 3aK0Ha, Zieo 1 3akoHa 0 ycTaBHUM Cy/l0BUMa U Jieo 25 3akoHa
0 HEMauKOM IpaBocyhy mponucyjy aa cBe cyuje Mopajy OUTH He3aBHCcHe. HaBejeHO 3HaUYU
Jlay TyMademwy M IPUMeHH IPaBHUX IPOIKca CyAUje He cMejy OUTHU pyKoBoheHe HUKaKBUM
HHCTpyKLIHUjaMa. O lbUX ce 3aXTeBa ja 0Ji/IyKe JOHOCe He3aBUCHO U Y OKBUPY nponuca. OBo
ce oZJHOCH He caMo Ha nnpodecuoHasHe, Beh u Ha cyguje 1auke (Waas, 2016: 158).

11 HakoH McTeKaIepuo/ia oJf TPU FoJUHeE CyAHje ce 6Upajy TpajHO HA CYyAUjCKY QYHKIH]Y.
OHU He MOT'y GUTH ONTO3BAaHU. Y APYTHU CYJ, Ce MOTY TpeMeCTUTH caMo 110/J] yCJIOBOM Jia ce ca
THM carJjace, YaK 4 ako 61 NpeMeLITaj o pa3yMeBao lbUX0BO HanpeZoBame (Weiss, 1994: 8).
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NOCTYIKY 1360pa npodeCHOHATHUX CY/Uja IPBOCTENEHOT U APYTOCTENEHOT
Cy/ia, y MOCTYNKY u3bopa npodecroHamHuX cyuja CaBe3HOr paJiHOT Cy/a HUCY
npeABubheHa MapTULHUNATHBHA paBa CHHAWKATA 3aM0CJEHUX U Y pyKekba
MOCJIOJABIA.

HmeHosarse cyduja nopomuuka. — Cypuje NOPOTHHULU NPBOCTENEHOTr U
MIOKPAjUHCKOr paZiHOT CyZa MOCTaBJ/bajy Ce 3a MepuoJ, o NeT roJHuHa, 0/
CTpaHe MUHUCTpA pajia U COLUjaJIHUX MOCJ0Ba oAroBapajyhe ¢enepasne
jeAVHULe ca JUCTe 0AroBapajyNux rpaHCKUX CHHAMKATA U TPAHCKUX Y pYKetba
nmocJsiolaBala Ha moApy4jy pagsor cyaa (Weiss, 1994: 9).

2.3. HadaescHocm HemMavKuXx padHux cydoea

Paguu cynoBu y CP HeMaukoj HajJiexkHU Cy 3a pellaBakbe UHAMBUAYAJTHUX
paZHUX CIOPOBA U IPAaBHUX KOJIEKTUBHUX PaIHUX CIOPOBA, [IOK C€ UHTEPECHU
KOJIEKTMBHH pa/iHU CIIOPOBY pellaBajy aJilTepHaTUBHUM MeToZaMa U MeToZama
KOJIEKTHUBHOT JieJioBatba (MHAYCTpUjcKe akuuje) (Weiss, 1994: 4-6).12 CTBapHa
Ha/JIeXKHOCT paJiHUX CyZoBa je fedrHUCaHa TOMOhy KpUTepHjyMa IOCTYIKa 3a
pelllaBame CI0pa, I1a Ce TAKO PasJ/IMKYjy CIIOPOBU KOjH Ce pelllaBajy y HOCTYIKY
JIOHOLIewa MpecyZie U CIOPOBU KOjU Ce pellaBajy Y NOCTYIKY JOHOLIEeHa
pewewa (CtojanoBuh: 2007: 31).

HeMauku pajHu Cy[J0BU OAJY4Yjy O UHIUBUAYAJTHUM PaJHUM CIOPOBHUMA,
Kao BpcTe rpahaHCKUX clOpoBa noceGHe BPCTE, y MOCTYNKY 3a ZIOHOIIEehe
npecy/ie, C TUM Jla b XOBa Ha/IJIEXKHOCT 3a pelllaBathe HHAUBU/yaJTHUX PAJHUX
CIOpOBa MOXe GUTH UCK/bYUHBA UK H360pHA. KOJIEeKTUBHY pajiHU CIOPOBU
ce IeJIMMUYHO pellaBajy y NOCTYNKY 3a JOHOLIEHhe NPeCy/ie, a AeJTUMUYHO Y
MOCTYIIKY 3a IOHOIIebe pelliemha.t?

[Toce6HO oBJianIhewe paJIHUX CY0BA y 06J1aCTH KOJIEKTUBHHUX PaJHUX OJlHOCA
jecTe mpaBo Ha U3/ aBarbe NPUBpPeMeHe Mepe 3abpaHe HHAYCTPHUjCKe aKLHje

12 OcTaJy cyf0BY UMajy CaMO HaJIEXKHOCT y ITorJle/ly MapruHaJHUX nuTamwa. Hanpumep,
aMUHHCTPATUBHU CYJIOBU CYy HaJJIe)KHHU aKO JIpP>)KaBHU CJIYKOeHUK 0/161je fa MpeKrHe
ITPajK U fohe Ha mocao. ONLITH CYyJOBU Cy HA/AJIEXKHHU 3a LITPAjK KOjU He BOJle CHHAUKATH,
Beh fpyrayapy:kerma 3aocaeHUX Koja HeMajy CIOCOGHOCT Aa 6yy y4eCHULM KOJIeKTHUBHOT
nperoBapamwa HUJHU y caydajy cnopoBa U3Mehy cHHMKaTa U BbUXOBUX YJaHOBA Y BE3U
HCKJbydera M3 yiaHcTBa (Neumann, 1993: 26).

13 Hako je 6poj KOJIEKTUBHUX PaHUX CIOPOBA KOjH Ce pellaBajy npeJ HeMauyKUM paJHUM
CyZl0BMMa 3HATHO MakH y 0JJHOCY Ha 6pOj MHAWBU/IYAJHUX PaJJHUX CIIOPOBA, 3HAUaj
NoCTyNamwa paJHUX CyZ0Ba y 06/1aCTU KOJIEKTUBHOT pajHOTr NpaBa je MHoro Behu, us
pasJiora IITO CyAI0BU CBOjUM OJiJlyKaMa yo6J/in4aBajy CTPyKTy Py KOJIeKTHBHOT Iperopapama,
KOJIEKTUBHOT JieJIoBama U caojiyduBamwa (Weiss, Schmidt, 1994: 157).
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(IuTpajka UM JJ0KayTa), aKo Cy/i MPOLeHHU /1a 61 npuberaBamwe HH/YCTPHjCKO]
aKILHju MOTJIO U3a3BaTH HECpa3MepHY mTeTy.

2.4. CmpaHKe U kuxoeu 3acmynHuyu

CTpaHavyKy CHOCOGHOCT Yy MOCTYIKY NpeJ paJJHUM CyI0BUMA UMajy 3aI0CJIeHU U
MOCJIOZIABIIY, aKO je Y MU Takby UH/UBU/IYAJIHU PAJHU CIIOP, OZJHOCHO CUH/IMKAT
Y II0CJI0IaBall, OAHOCHO YIpy Kekbe MOCJI0/1aBalla, aKo je y MUTamby KOJIeKTUBHU
pazauu cnop.’® [lopes Tora, y MOCTYIKY NMpej HEMavyKUM pajiHUM CyZ0OBUMa
CTpaHayKy CIOCOGHOCT MMajy U CaBETH 3aIlOCJEHHX, Ka0 ¥ HAjBUILU OpraHU
pajia caBe3He Ap>KaBe, 0/JHOCHO HajBUIIIM OPTaHU Pajia OHUX IOKpajuHa y KojuMa
cy opMUpaHU CUHUKATH WU YA pyxKera nocaoaaBauna (Weiss, Schmidt, 2008:
153; Weiss, 1994: 98; bpkosuh, 2003: 98-99).

CTpaHKe MOry npej pagHuM CyaoBHMMaA /1d BoJe IIOCTYIIaK CaMe UJIN ITPEKO
3aCTym—mKa.16 Hpe,a NPBOCTEIIEHUM U APYTOCTEIIEHUM CYAOBHMa CTPAHKE

14 VYnpkoc ynmeHUIHU Jia cy, IpeMa 3aKOHY 0 pafHUM cypoBuMa y CP Hemaukoj, cygoBu
oBJsaitheHu /1a cipede MMpemke HHAYCTPUjCKe aKIlHje, Y CTBAPHOCTH CY/IOBU NMajy cCaMo
MUHOpAH YTHIAj HA IbUXOBO MHpemwe. CTpaHKe y MHAYCTPUjCKOM CYKOOY peTKO MoJHOCe
3aXTeB 3a U3/jaBaibe NpUBpeMeHe Mepe 3abpaHe. MehyTUM, MHAUPEKTHH YTHIAj CYA0Ba
He Tpe6a OGUTH NOTLEEH, jep Cy CTPaHe y UHAYCTPHjCKOM CIIOPY CBECHE Jla MOTY TYKUTH
3a HAaKHA/y LITeTe HAaKOH 3aBpireTKa akiuje (Neumann, 1993: 28).

15 3a pasJjiMKy oJ MHOTUX APYTUX 3eMasba, y CP HeMaukoj Ha cTpaHu 3amoc/ieHUX Kao
CTpaHKa y MOCTYIKY MO>e Cce [I0jaBUTH He CaMO CUH/AMKAT Beh U 3amoc/ieHy caMOCTaJIHO.
CuHAMKATH HeMajy MoryhHOCTH Jja ciipede 3aIocjieHe Jja NoJHecy Ty 6y cyAy. OBo mpaBUJI0
oZiroBapa 1y60Ko yKopeweHoj pui030dpHju caMoCTaTHOCTH U JJOCTOjaHCTBA 3aII0C/IEHUX,
Kao U jefHAKOT TpeTMaHa CBUX MojeJjMHAaLa. YcIex 3all0CJeHUX Ha CyAy, UMaK, Tpeba
KPUTHUYKHU carsiefaTu. JJok je BehrHa CyJCKMX TOCTYNaKa IOKPEHYTa O/ CTPaHe 3aM0CAeHHX,
a He mocJiofaBana, y npeko 80% caydaja Ty»k06e cy noJiHeTe HAaKOH NMpecTaHKa pajgHoOr
ofHoca. Jlok paJiHU OZHOC jOLI [TOCTOjU 3alIOCJIEHU Ce IJalle Jia Ty»Xe cyay. buso gacyy
NpaBy UJIM He, IOCTOjU CTPax o/ peBaHIIN3Ma. HeMa cyMbe fia 6U ce 0Baj CTpax CMamUO
aKo 61 KOJIEKTUBHH 3aCTYNHHUIM UMaJIM UCK/bYYUBY HA/AJIEKHOCT 32 HOKPeTame CYCKOT
noctynka (Weiss, 1994: 9-10).

16 TlpemMaArbGGu3 1926.roauHe, ajBOKATUMa je 6UJI0 3a6pambeHo [ia 3aCTyNajy CTpaHKe
npej NpBOCTeNEeHUM paJiHUM CYAOM: CaMO Cy NpeACTaBHUIU CUHJAUKATaA UMaAJU TO
oBJsamheme. [IuTame ko 6u Tpebaso Aa 6yJe 3aCTYNHUK CTpaHaKa Ipef paJJHUM Cy/lOM
je 6uJio MpeAMeT BeoMa XXeCcToKe Zieb6aTe 3a BpeMe Bajmapcke peny6uiuke. Caza je oBa
Jleb6aTa caMo oJf UCTOpHUjcKor 3Havaja. [I[pema ynany 11 ArbGG-a afjBOKaTH, Kao U MpaBHU
3aCTYNHUIM CUHAMKATA U YApy>Keka IocjaoAaBala Mory 6UTH 3aCTyNHUILIM CTpaHaKa
npeJ NpBOCTeNeHUM pajHUM CyAoM. JIOK Cy IpaBHU 3aCTYNHULU yAPYKeka Noca04aBala
Hajuenthe aIBOKaTH, TO HUje CJAy4aj ca 3aCTYNHULIMMA cuUHAKMKaTa. Hajuenrhe cy To snna
KojUMa CHMHJWKATH Hy/le TocebHe TpPeHUHTe U NporpaMe o6yke Jja pa3BUjy CBoja 3HamWa
noTpe6Ha 3a 3acTyname CTpaHaKa IpeJ Cy/JoM. Y IPaKCH ce 3aCTyNakbe oJf CTpaHe afiBOKaTa
nosehaBa, 0K ce 3acTynake 0Jf CTpaHe IPaBHUX NpeACTaBHUKA CUHAWKATA CMamyje
(Weiss, Schmidt, 2008: 153).
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y MOCTYIKY MOTY 3aCTyNaTH aJlBOKAaTH U NPeACTaBHULU CUHAUKATA HUJH
yApY>Kera M0CJI0/1aBIla, Kao ¥ MPeICTaBHUIIM CaBe3a CTPYKOBHUX YA PYIKEba,
Mo/ yCJIOBOM /1A je 3aCTYMHHUK OBJaliheH cTaTyToOM WJIM Npeko nyHoMmohja
CTpaHKe U []a je CTpaHKa 4YJaH TOT yApYy»Kera uau caBesa. [Ipeg CaBe3HUM
paZiHUM CY[OM CTpaHKe Mopajy fa G6yAy 3acTynaHe oJi CTpaHe ajBokaTa.!
[IpaBo 3acTymara UMa CBaKM aJJBOKAT KOjU MMa J03BOJIY 3a paj 610 KOT
HeMmaukor cyga (bpkosuh, 2003: 98).18

2.5. [locmynak nped padHum cydosuma

,Y HeMayKoM 3aKOHO/IaBCTBY HeMa JledUHUIIM]je MTojMa paJHOr crnopa, Beh
ce ozpebemwe ucTor BpiuIM Ha OCHOBY MOCTYIIKa pellaBamka pajHor crnopa“
(Ctojanosuh, 2007: 31). PagHu cy0BY Cy Ha/JJIeXKHU 32 pelllaBambe MpaBHUX
paaHuX cropoBa. PasyinkoBame n3Mehy HHAUBUYAJTHUX U KOJIEKTUBHUX
palHUX CIOPOBA, MaKO KapaKTEePUCTUYHO 32 HEMAYKO NIPaBo, HUje 0/} 3HaYaja 3a
pasiHe cy/i0Be, 6yAyhHy Aa cy MCTU HAaAJIeXKHH U 3a jeIHY U 33 APYTY BPCTY CIOpPOBa
(Weiss, 1994: 4). MehyTuM, OCTOjU HEKOJIMKO MPOILe Y PAJTHUX OCOOEHOCTH Y
3aBUCHOCTH OJ] TOTA Ia JIU je ped 0 UHJUBU/[YAJTHUM UJIU KOJIEKTUBHUM PaJHUM
CcropoBUMa. Y ToM cMucay, y ArbGG-y ce mpaBu pa3Jinka uaMmehy: 1) moctynka 3a
JloHolueme npecyge (Urteilsverfahren) y koMe ce o4Jiy4yje 0 MHJUBUAYATHUM
paJIHUM CIIOPOBUMA, U 2) IOCTYIIKA 3a JIOHOIIee peliewa (Beschlussverfahren)
y KOMe ce o/iJ1y4yje 0 KOJIeKTUBHUM paJHUM cniopoBuMa (CtojaHoBuh, 2007:
31).9

CnenuduYHOCT HEMAYKOT PaIHOT 3aKOHO/IaBCTBA je I0CTOjakhe HU3a pellekha
KOja 3a I1Jb UMajy yOp3arbe MOCTYIKA, U TO: HAYeJI0 KOHIleTpalje MOCTYIKa,
HENoCTOjalbe UHCTUTYTA CYACKOT 0/iMOpa, Kpahu pOKOBU 3a mpeJly3uMame
MapHUYHUX PaJbU Y 0JTHOCY Ha ONIITH MapHUYHU MOCTYIaK, IpUBpeMeHe
Mepe, 3a6paHa Bpahata Ha HOBO cyhere y IOCTYIKY M0 KaJji6u ¥ TpeBpeMeHO
NPUHYIHO U3Bplleke. [loce6aH KBaJUTeT HEMAaYKOM paJlHOM CY/ACTBY Jaje
Y BUCOK CTelleH eQUKACHOCTH y pelllaBamy pajHUX cnopoBa.?’ OBoMe Tpeba

17 OBaKBO3aKOHCKO OTpaHHYelbe je MocJeAnLa npaBuia 4a CaBesHU pafiHU CYA Oy uyje
CaMo o IPaBHUM, aJI He ¥ 0 YUIbeHUYHUM nuTambuMa (Weiss, Schmidt, 2008: 153-154).

18 HaBejeHuM pelller-eM He3a/J0BOJbaH je CaBe3HU paJ{HU CY/, jep ce HEpPEeTKO JieliaBa Jia
a/IBOKATH HeMajy MoTpe6HA 3HaWa U3 06J1acTu pagHor npasa (Weiss, 1994: 98).

19 Ya. 23a ArbGG.

20 EdukacHocT pafHOT CyACTBa NOTBphyjy cTaTucTUYKkU nojanu: y 2012. roguHU BUllle
oA 85% on 403.550 nocTynaka BoheHUX Npes paJJHUM CyJ0BHMA je OKOHYAHO y POKY O]
6 Mecenu. Y cBera 4% ciy4aja je yaoxkeHa xkaJjiba, ay 62% ciaydaja nocTynak 1o aJjou je
OKOHYaH y poky o1 6 Meceny (M3Bop: PesepasHa cTaTucTUYKA KaHIesnapuja , Ausgewdhlte
Zahlen fiir die Rechtspflege” Fachserie 10 Reihe 2.8, 2012; HaB. npema: Schmidt: 2014:
13). Y 2014. roauHu je npej pagHUM cyAoBuMa BoheHo ykynHo 381.965 noctynaka. Y
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JIOJlaTH ¥ YUIbEeHULY Jla cyfuje mocBehyjy BeJHKY Nakiby HpoydaBamby
npeJiMeTa CIopa, IpyUIpeMay IJIaBHe paclpaBe, pacpaBbakby ca CTpaHKaMa
Y IbXOBUM 3aCTYNHHUI[MMa. 360T HaBeleHUX KapaKTePHUCTHUKA CUCTEM paZiHOT
cynctBa CP Hemauke ce y HOBUje BpeMe y31MMa Kao OTJIeIHU PUMeD U OCTaje
MO/IeJ1 Ha OCHOBY KOjer cy KOHIJUNIUPAaHH M0jeJUHH CUCTEMHU PaIHOT CYACTBA
y cBeTy (CtojaHoBuh, 2008: 30).

Konyenmpayuja nocmynka. — ,jean nocTynka 3a JoOHOILIEeHEe Ipecy/ie jecTe
Jlo6po npulnpeMame IJlaBHe pacnpaBe Kako 6u, o MoryhHocTH, MorJia Jja
OyJe 3aK/byyeHa Ha jeTHOM POUYMIITY (HaueJsio KOHIleHTpanuje NoCcTynKa)“
(BoxxoBuh, 2016: 84).2 /la 6u TakaB HeaJ MOTao Jla Ce 0OCTBapH HEONXOHO
je ma ce ryiaBHa pacmpaBa TeMeJ/bHO U KBAaJUTETHO NMpUnpeMu. 360r Tora
Cy CyAy, y T3B. IPUIPEMHOM IMOCTYIKY, AaTa IIMpPOKa oBJalihewa (Hayeso
0OdHUIMjeJTHOCTH), Te CYJl UMa MOTYRHOCTH /1a U3BOIU U JI0Ka3e Koje CTpaHKe
HUCY NpeJJIoKUJIe, Kao U Jla 0/ CTpaHaKa 3axTeBa [0/ aTHa U3jallbema U
Nojallkberha. YKOJIUKO CTpaHKa y POKY KOjU CyJ, oApe[u He LOCTaBH Jj0Ka3e
OZJHOCHO JI0TIyHe U objallllberha y Be3U ca TYKO0eHUM 3aXTeBOM, IIpeTH joj
npeksysuja. Cyahe yBaXXuTH 3aKacHeJie IONyHe, 00jallibeHha U I0Ka3e, CaMo ako
TO He 61 IPOY3POKOBAJIO IPOAY>Kekbe IOCTYNKA UM aKO CTPaHKa 3aKallllbehe
HaKHa/IHO onpaB/a.?? AKo 3aK/byuelbe pacipaBe Ha jeJJHOM POUUIITY, yIIPKOC
HaBeJleHOM, HUje Moryhe, cyg he 3akasaTu ciaeznehe pouuinTe y Hajkpahem
moryhem poky (Weiss, Schmidt, 2008: 154-155).%3

Y6p3are nocmynka. - BaxxHocT y6p3aHe npoleAype je HarJalleHa y HeMauyKoM
paJiHOM 3aKOHOZABCTBY.** ¥V 1ju/by y6p3ama NoCTyINKa oApeheHr POKOBH Cy
kpahu. Tako, pok koju Mopa npoTehu usMehy ypyuera Ty»06e U IPBOT pOYULITA
je cemaM faHa, IOK je y MTapHUYHOM NOCTYIIKY HajMatbe /iBe HeJlesbe.” [Ipecyia

368.223 cayyajeBa NOCTYINKe Cy IOKpeTaJIU 3alI0CJAeHU, CHHAUKATH U CABETH 3all0CJEHUX.
OrnywTame je 6uso npegmet cnopay 201.354. cayuaja. Camo 28.762 ciydaja je OKOHYAHO
cyackoM oayiykoM. CynpoTHO ToMe, 236.689 ciy4yaja ce 3aBpILUUJIO TOpaBHaWkeM (6110 HA
CyAy WJIH BaHCYACKH). Y MOCTYNIUMa KOjU Cy ce OJJHOCUJIM Ha NOCTOjale paJHOIpaBHOT
0/iHOCa, Tj. yTBphUBama 3aKOHUTOCTH pelllelha 0 0TKa3y yroBopa o pajly, BpeMe OKOHYaka
MOCTYyIKa je 6uJio ciaefehe: 62.825 cay4vajeBa je 3aBplieHo 3a Mecel] AaHa, 90.342 cayyaja
je 3aBplIeHO y NepuoAy A0 TpU Mecenia U 21.461 cayyaj y nepuoay o WecCT 40 JBaHAeCT
Mecenu. Camo je y 3.306 caydyajeBa nocTynak Tpajao BUlle of JBaHaecT Mecenu (U3Bop:
Waas, 2016: 157).

21 Yn.56 ArbGG.
22 Yn.56/2 ArbGG.

23 VYmpkoc HaBeJleHOM, Y HEMa4yKoj IPaBHOj TEOPHjH Ce Kao €JaboCT NOCTYNKA Y paJHUM
CIIOpOBHMaA HABOJH Jia CyZ, HeMa A0BOJBbHO MOoryhHoCTH fa 06e36e1 KOHLIEHTPaLHUjy
MOCTYTKA M TPaBOBPEMEHO TyMayele HaBo/ia CTpaHaKa y Cropy.

24 4.9 ArbGG.
25 Yn.47/1 ArbGG.
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Ce, 10 TPaBHUJY, 06jaB/byje HAa POYMILTY HA KOjeM Ce 3aKJbyuyje pacipaBna, a caMo
y U3Y3eTHUM CJIy4yajeBUMa CY/| MOXe OJIJIOXKUTU 06jaB/bUBatbe NPecy/e, ajiu
3a BeoMa KpaTak pok.?® OcuM Tora, y paJHOM Cy/ICTBY He MOCTOjU UHCTUTYT
CY/ZICKOT 0/IMOpa, Mpe/ijlaratbe HOBUX J0Ka3a Mpe/ MOKPajUHCKUM CY/IOM je
OTpaHUYEHO, a IOKPAjUHCKHU Cy/l He MOXe JIa BpaTH NpeJMeT HUXKeM Cyly Ha
MOHOBHHU MOCTYIaK 360T MOBpe/ie IpaBuJa NocTynka.?’

Pouuwme 3a muperse. — Cy je ay>KaH Jja ipe oJp>KaBakba poO4YUIITa 3a IJIaBHY
pacnpaBy 3aKake I0CeOHO pOYMLITE 3a NOCpeioBakbe (HaroAoy, Meaujanujy,
MOCTH3akbe KOMIIPOMHCA), Koje MpodecHoHaJHU CyAHja oJp>KaBa caM, 6e3
Cy/Auja IOPOTHUKA, U HAa KOMe Cy/iuja Ha CYITUJIaH HAYWH CTpaHKaMa U3HOCU
CBOje NMpaBHO CXBaTake KOHKPEeTHOT npejMeTa cropa. [[paBHa ouieHa cyguje
MMa BeJIMKM yTULAj HAa CTPaHKe, Tako Jia ce yak 30% crnopoBa 3aBpIlM Ha
pouniiTy 3a Mmeaujanujy (Weiss, Schmidt, 2008: 154).28 llokymaju cyauje ga
CTpaHKe pellle CIOP MUPHUM NIy TeM HaCTaBJ/bajy Ce KPO3 Lie0 CYACKU NOCTYyNaK.
Kako 6u u3bersie TpOLUIKOBe CYACKOT MOCTYNKA U HEU3BECHOCTH Y Be3H ca
CBeJlollMMa U APYTUM BpcTaMa J0Ka3HUX CpejcTaBa, CTpaHKe BPJIO YeCTO
MOCTHXKY NOpaBHAalbe Y KACHUjUM daszaMa INOCTYIKA, TeK HAKOH IITO oApeJie
Koje Zj0Ka3e MJaHUpajy Aa nogHecy cyay (Blakenburg, Rogowski, 1986: 82;
Burgess, Corby, Latreille, 4). U y oBoj ¢a3u nocTynka cyuja MoxKe, Ha OCHOBY
CBOje NMpaBHe OlleHe CJy4Yaja, IOHOBUTU MULI/bEHE O TOME KaKO Ce CIop
MOKe pPellnTH, YuMe ce o6eMa CTpaHKaMa /iaje YBUJ Y TO KaKBY OJIJIYKY MOTY
ouekuBaTH (Blakenburg, Rogowski, 1986; 82).

IIpeepemeHo uzepuierse. — TyxeHa cTpaHa y IOCTYINKY MMa [IPaBo Jja TOKOM
1[eJIOT IOCTYIKA IOCTY MU 110 TY>KO6EHOM 3aXTeBY TY>KUOLa, KaK0 OU ce 3al04eTH
NOCTYyIaK OKOHYA0, a HaCTaJu CIop NpeBasullao. TUM Npe, TAKBO IOCTYyHakbe
Moryhe je 1o JOHOLIEWwY NPBOCTEINEHE IPeCy/e Cya, YaK U Y CAy4ajy Aa HUje
HacTyNIuJa NpaBHOCHa)kHOCT. lllTaBulile, y moje JUHUM cy4yajeBUMa, Ipecy/ie
paZlHUX CY/l0Ba, Ha 3aXTeB oliTeheHe cTpaHe, MOT'y ce IPUBPEMEHO NPUHYHO
HU3BPIIUTH, aKO Cy 3a TO UCHYHEHU CBH 3aKOHOM IpeABUDEHU YyCJI0BHU.

26 Yu. 60 ArbGG.

27 Pe3y/aTaT 0BaKBHUX 3aKOHCKMX pellema je IPUIMYHO BUCOK IIPOLEHAT Cly4YajeBa KOju
Cy pellleHH peJlaTUBHO 6p30. (Aaron, 2014: 25).

28 Topune 2012, Ha npuMep, yak 59% of cBUX cayuajeBa (y npoceky 234.920) peureHo
je mopaBHaweM (M3Bop: CaBe3HO MUHUCTAPCTBO 3a paji ¥ colMjajHa nuTamwa — ,Tatigkeit
der Arbeitsgerichte (Deutschland), 2012.). U3 oBor pasJjiora, pouMIlITe 3a IOPaBHakE NIpeJ,
paZHUM CyZl0BHMMa je BeoMa 06po npuxBaheHo o/l cTpaHe KOMeHTaTopa 3aKoHa 0 paJlHUM
cypoBuMa (Bup. J. Francken, Das Arbeitriht als Multi-Door Courthouse, Neue Juristische
Wochenschrift, vol. 59, 6p. 59, 2006, ctp. 1103-1107). Unak, nocToje U KpUTUYAPH KOjU
TBpJe Aa Cy y MHOTUM CJiyyajeBUMa CTpPaHKe CKOpPO NMPUCHUJ/beHe O/, CTpaHe cyAHja Aa
npuxBaTe nopaBHame (V. Rieble, Interview in Impulse (business magazine), 26. Jan., 2012);
Has. npema: Waas, 2016: 159.
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MebhyTuM, ako ce Ty»KeHH IPOTHUBU OBAKBOM HAuMHY U3BpLIeHa, TBpAehu ga
64U My ce TAKBUM M3BPIIIEheM HaHeJe MOCAeuIe Koje ce BUIlle He 61 MorJie
UCTPaBUTH, PaJIHU CY/[ je AyKaH [1a IPOLieHH [1a JIU Cy UCIYheHU CBH YCJIOBH 3a
NPUHYIHO U3BpIEbe. Y Cy4ajy /1a je MPOTUBJbEHE TYKEHE CTPaHe 110 OI[eHU
CyZia 0CHOBaHO, cy/ he y TeKCTY npecy/ie UCK/bY YU TH MOTYRHOCT NpUBpeMeHOT
npuHyAor usspuiewa (bpkosuh, 2003: 119).2°

3a6pana noepahaja Ha HO80 cyherse. — Y 11UbYy yop3atha OCTYIKA pelllaBakba
pPaZHUX CIIOPOBA, Kao U IITO Maker U 60Jbe peBUIUBOT TPOIIKOBHOT PU3KKA,
3aK0HOM 0 paiHUM CyZOBUMaA je oA peheHo a 360r MOBpe/ie MpaBU/Ia MOCTYIKA
0/ CTpaHe paJHOT CyJa HUje AoNyLITeHO Bpahamwe npejjMeTa Ha IOHOBHO
cybeme. [loBpeie mpaBuJia NOCTYIIKA MOT'y HAaCTATH Ka/ia je CyJ MPUIUKOM
npey3rMakba HeKe pajikbe NPOoNyCcTHO JjJa IPUMEHU HEKO IPOLeCHO IIPaBUJI0
WY Ta je morpemHo npuMeHno.’’ 3akKoH o paJHUM cyJoBHMa ojpebhyje
ancoJlyTHY 3abpaHy YKU/awka NIPBOCTeNeHUX Npecysa U Bpahawe npeameTa
MIPBOCTENEHOM CYy/Jly Ha NOHOBHU nocTynak. U y napHudyHoMm noctynky y CP
Hemaukoj BULIK cyA UMa oBJaliherwa ja 0 3axXTeBY, Ha OCHOBY HOBE jaBHe
pacnpaBe, cCaMOCTaJIHO M KOHAYHO OZJIY4H, a He fia Bpaha npBocTeneHoM cyay
Ha IOHOBHO cyhemwe. Unak, 3a pa3/iuky o 3aKoHa 0 paiHUM Cy/l0BUMa, 3aKOH
0 MAapPHUYHOM MOCTYIKY AONMYILITA Ja BUILIHU CY[, V C1y4ajy oapeheHUX Texux
noBpeJa NpaBUJa MOCTYIKA, MOXKe Jja NoOUjaHy Npecyy YKUHe U peJMeT
BpaTH MPBOCTENEHOM CyAy Ha MOHOBHHM nocTynak (Crojanosuh: 2007: 48).3!

Tpowkoeu nocmynka. — Cy/icke Takce y paJJHUM CIOPOBHUMaA CY JOCTa HUXKe
y OJIHOCY Ha TaKCe y NAapPHUYHOM MOCTYIKY U J0CIEBajy 3a nJahamwe Tek 1o
OKOHYamy MOCTYIKA y CBAKOM CTENEeHY, Te CTPaHKe HeMajy 06aBe3y ia yHanpes,
yIJaTe TPOUIKOBe NOCTYIKa (peayjam). 3a oapeheHe KOJEKTUBHE pajiHe
cropoBe Takce ce yoniuTe He nsahajy (Schmidt, 2014: 16). 06pauyH BpeJHOCTH
npeJMeTa CIopa: Ka/ia je NpeiMeT CIiopa MOCTOojake, HEOCTOjakhe UM 0TKa3
paiHOT 0IHOCA, KA0 OCHOB Ce y3MMa U3HOC HaKHa/le 3a paJ, Kojy 61 3aroc/aeHn

29 Yun. 62 ArbGG.
30 Y. 68 ArbGG.

31 TakaB je, Ha npuUMep, CJyyYaj ca Npecy/iama Ipe 4Yvjer JOHOILIEeHha Cy/l HUje yOonuITe
CIIPOBEO MEPUTOPAH NOCTYNaK — oA 6aluBame Tyx6e, npecysa 36or usoctanka UTA. CTtporo
oApeheme Koje BUILIEM CYAYy Yy PaJHOM CIOpY y LieJIMHU 3abpamyje Ja No6ujaHy Npecyay
YKHUHe ¥ IpeJMeT BpaTH Cy/ly Ha IOHOBHHU MOCTYNaK y BeJIMKOj MepH yTHYe Ha yOp3ame
TOKa U eKOHOMHUYHOCT NOCTYINKa, Kao BeoMa 3HauajHUM HaudeJiMMa pellaBamka paJHUX
CropoBa. YIIPKOC TOME, OBO PELIEHE je Y HEMauKOoj IPaBHOj TEOPHUjU GUJIO IPeMET YECTe
KpPHUTHKe, HApO4YUTO 360r Tora IITO y oJjpeheHUM ciyyajeBUMa NpaKTUYHO 3HAYH Ja je
cTpaHka npukpaheHna3sajenny unctanuy; Udo Isenhardt, Das Berufungsverfahren, Festschift
zum 100 jaehrigen Bestehen des deutschen Arbeitsgerichtsverbandes, Luchterhand, Berlin,
1994, ctp. 355; HaB. npema: CtojanoBuh, 2007: 48.
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OCTBAapHO Jia je paZivo y IepUOAY O/f TPU Mecella, a Cy/iCKe TaKCe IpeACTaB/bajy
caMo MaJiu npolieHaT oBor u3Hoca (Weiss, 1994: 14).

Y mocTynky npej nNpBoCTeleHUM paJHUM CY[0M, CTPAaHKa Koja Aobuje crop
HeMa [paBo Ha HAaKHa/ly TPOIIKOBA NyHOMONHMKA U TPOILKOBA 360T Y TPOILEHOT
BpeMeHa (Waas, 2016: 157).32 Y gpyrocTeneHoM u TpehecTeneHoOM MOCTYIIKY,
CTpaHKa Koja u3ryou crop, Mopa JIaTUTH CYJiCKe TPOLIKOBE CYIIPOTHE CTPaHe,
nopej conctBeHux. [Ilpen ApyrocreneHuM CyZoM, 3allOCJEHOT KOjU je 4JaH
CUHJMKAaTa MOXe 3aCTyNnaTU pe/iIcTaBHUK CHH/AMKATA, 63 HaKkHa/e. Y1aHCTBO
y CUHAUKATY, MeDyTHUM, He 3Ha4UU ay TOMAaTCKU MOHYAY 3aCTyMHUKA Y OBOj
¢dasu noctynka. CHHAUKATH OAJIY4Yjy Yy CBAKOM KOHKPETHOM CJIy4ajy Aa Ju Cy
BOJbHU Jla TOHY/Ie 6eClJIaTHY IpaBHY MOMON y MOCTYNKY 110 KaJi6u. To 3aBUCH
O/l IpOLleHe CHHAMKATA O LIaHCaMa 3aloCJIeHOT Ja ycIie y crnopy.*?

ITocmynak no npagHum s1ekoguma. — Pox 3a U3jaB/bHBamb€ Kaj1be Ha Oy Ke
paZiHOT cyJZia U3HOCHU Mecel] [ilaHa. Y CKJIaly Ca U3MEeHhEHOM peryjaaTHBOM,
»KaJ10a je 103BOJ/bEHA aKO BpeJJHOCT NpeAMeTa crnopa npesasu 600 eBpa, ako
je y IMTamy CIOP 0 NOCTOjamy PaJHOT OJHOCA, U aKO IPBOCTENEHH CY /| J03BOJIU
»kanby (Weiss, Schmidt: 2008: 155). ¥ nocieawem, TpeheM caydajy, ped je o
T3B. JONYLITEHO] >KaJI6W 3a KOjy Ba)ke UCTa NpaBuUJa Kao U 3a peBusujy. Cyz
he »xas16y OMYCTUTHU: aKO je CIIOp O NPUHIUIIMjeJIHOT 3Ha4aja; ako ce paju o
CIIOPY O NIOCTOjaky UJIK HEIIOCTOjalby KOJIEKTUBHOT YTOBOPa; aKO je CIIop HacTao
OBO/IOM TyMaueka KOJIEKTUBHOT YIOBOPa UHje ce NoApYyUje BaXkera IPOTexe
U3BaH 06J1aCTH Ha/IJIEKHOCTH PaJJHOT CY/13; aKO je CIop noc/aeula CHHAUKaIHe
6op6e, ¥ aKO IPBOCTENEHA Ipecy/ia OACTYyIIa O/ IPaKce IPBOCTENEHOT CyAa WU
61JI0 KOjer NOKpajuHCKOr paJiHOT Cy/a, 110/} YCJIOBOM /ia je pecy/a AoHeTa y
Be3U Ca UICTOM CTPAHKOM U /1a je CTpaHKa peJJloxKuJia lbeHo JjoHollemwe (Weiss,
Schmidt, 2008: 155).3

32 Capxa OBOr IIpaBHJIa je a ce MUHUMH3Upa GUHAHCHU]CKH PU3HK 3aM0CJEHOT, KOjU
6u, 1a HeMa OBOT MPaBHJIa, ¥ CJAy4ajy Aa U3ry6u crop, 61o o6aBe3aH Jja NJaTH TPOUIKOBeE
3aCTynama CynpoTHe cTpaHe. MehyTuM, mocTojare OBOT MpaBUJia MOXe Jla YYUHHU J1a
ycIiex y Copy u3rje/ia NpUJNYHO IyIlJbe, TOCEGHO Ka/la Cy TPOIIKOBU MOCTYIIKA BUCOKH.
[IpakTHUYHO je, UTTaK, yTHUIAj OBOT TpaBHJIa 3a YJIaHOBE CHHAWKATA y6JIa)KeH, C 063MPOM Ha
TO Ia CHHAUKATH 4eCTo Hy/le 6ecrJIaTHY NpaBy moMoh u 3acTyname 3a cBoje 4iaHoBe. To
je 3a MHOTe 3aIocJ/ieHe [JIaBHU Pa3JIor 3aIITO Ce Y4/Iawkyjy Y CHHAUKAT. OTyZa CHHAUKAT
bYHKIMOHHUIIIE KA0 OCUTYpambe y caydajy cnopa (Weiss, 1994: 14, Waas, 2016: 141).

33 Pasuior 3a 0BakBO pellleme je jeJHOCTAaBaH: CHHAUKATH He JKeJie ia Tpolle HoBalj
HenoTpe6Ho (Weiss, 1994: 14).

34 YKOJIMKO CTpaHKa HUje y Ty»KOU HaBeJia BpeAHOCT Ipe/iMeTa CIIopa, Y CJy4ajy Mo HOIIeHha
’KaJsibe y ckyaaay ca 4. 64/1 ArbGG-a (fonyLITEHOCT KaJibe Kajia je y TUTawy BpeJHOCT
npeJiMeTa Clopa), CTpaHKa je Iy>KHa Jjla HAKHAa/JHO 0JIpe/Ii U Y ZI0BOJbHOj MePH 06Pa3JI0KH
beroBy BpegHocT (Y. 64/5 ArbGG).
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[IpoTUB oAJIyKe NOKPAjUHCKOT CyZa J03BOJbEHO je NOJHOLIekhe BaHpeJHOT
MpaBHOT CPeJiCTBA, peBU3Hje, KOjoM ce Mobuja pyrocTeneHa oAJyKa camMo y
norJiely norpeuiHe npyuMeHe 1pasa, a 0 JONYLITEHOCTH peBU3HUje O4Iydyje
MOKPAjUuHCKH Cy/J, YHhja ce oJyIyKa no6uja. [lo npaBuIy, peBU3Hja ce AOMyIITa
aKo 3aXTeB MMa HayeJsaH 3Ha4aj UJIM aKO OJJIyKa IIOKPajuHCKOr cyJa HUje Y
CKJIaZy ca cyLCcKoM npakcoM CaBe3HOT paJHOr Cy/ia, OAHOCHO OJIyKOM HEKOT
0/l TIOKPAjUHCKUX CYy0Ba M aKO TpehecTeneHU Cy/ joll HUje OAJYYUO0 Y CPOJHO]
npaBHOj cTBapu.®®

3. OnuiTe oAJIMKeE CYACKOT peliaBamkha pagHUX
cnopoBa y Peny6iunu Cpouju

Jlomahy perynaTHBY CY/ACKOI pellaBakba paJHUX CIIOPOBA KapaKTepHIIe,
HajIpe, HEMOCTOjakb€e CY/[0BA CIel[MjaIu30BaHKX 32 pelllaBakbe pa/IHUX CIIOPOBa,
YIPKOC 6POjHUM NO3UTUBHUM UCKYCTBHMMA APYTrHUX 3eMaJba, CTAaBy HAy4He
Y CTpy4He jaBHOCTH, Kao U TPaAULHjU pajgHor cyacTBa y Cp6uju.’® Cyacky
3aIITUTY IpaBa U3 paJ{HOT O/HOCA 3aTI0C/IeHH OCTBApYyje Npej Cy/l0BMMa OIIITe
HaJexkHoCTH.?” CTBapHO Ha/IJIEXKHU CY/IOBU 32 pelllaBake paJJHUX CIOPOBa
y IPBOM CTeIleHy Cy OCHOBHH U BUILIU CYyZAOBHU. [IpyrocTeneHu cys y pajHUM
CIIOPOBMMa je aneJIallMOHU CY/, KOjU O/Iy4yje 0 *aJsibaMa Ha 0/1J1yKe OCHOBHUX
Y BUIIMX cyjoBa. [Ipema 3akoHy o ypehemy cynoBa, npesBuheHo je 06aBe3HO
dopMupame o/ie/bea 3a pajiHE CIIOPOBE Y OKBUPY BULIMX U allealHOHUX
CYZi0Ba, IOK je Y OCHOBHUM CyZi0BUMa popMHUpalbe MOCeGHUX 0/le/bebA 3a paJiHe
cropoBe ¢akKy/aTaTUBHO.*® Y ckJlasly ca HaBeJIeHUM, y N0jeIMHUM OCHOBHUM
cyZloBUMa ce He ¢opMUpajy nocebHa o/ie/bera 3a pajiHe CIOPOBE, Beh cBe

35 Yin.72ArbGG. Takobhe, npeaBubeHa je v T3B. npecKo4YHa peBU3Hja, KaJja Ce UCTA U3jaBJbyje
CaBe3HOM paJHOM CYAy AUPEKTHO MPOTUB MpBocTeneHe (Aaron, 2014: 25).

36 Y Cpb6ujujejom 3akoHoM o pagmama 13 1910. roguHe 6uso npeaBruheHo yBoheme cynoBa
JIOOpUX JbYZIM Y CBAKOj BApOIIHN U BeheM HHAYCTPHUjCKOM MeCTy 3a pafie 1 npeayseha. ¥
JIUTEPATypH Ce UCTHUUE /1A je CyA AOOPHUX /bYW UMA0 BeJIMKHU 3Ha4Yaj U YTUILA] Y TPaKCH
(Mepumwnh,1958: 46). [lopex Tora, YctaBoM ox 1974. rojijuiHe, Kao NOCE6GHU MPABOCYAHU
OpraHy, 0/|BOjeHHU OJ] PeJIOBHOT CY/JCTBA, YBeJeHU Cy CYJJ0BU YAPYKEHOT pajia, y unjoj je
HCKJbYYMBOj HaJJIEXXHOCTH, CBE /10 ApylITBeHe pedopMe 90-ux rosuHa, 610 peniaBame
pPaZHUX CIIOPOBA Ha NpoCcTOpHUMa AaHaulwe Peny6suke Cp6uje (O6pasosuh, KoBaueBuh
[lepuh, 2016: 171).

37 PapHe copoBe MOTY /ia pellaBajy U NpUBpeAHU cy/ (ClIopoBH U3MeDhy 3amocyieHor U
MOCJIOZIABIA Y CTeuajy) U yIpaBHU cy[ (YyIpaBHU criop u3Mehy Ap>KaBHOT CayKOEHHUKA U
Jip>KaBe Kao M0CcJ/10/aBlia, KOJIEKTUBHU PaJiHU CIIOP 0 3aKOHUTOCTH pelllelha MUHUCTPA O
penpe3eHTAaTUBHOCTHU CUHAUKATA UJIH YAPY>Keka [I0Cc/I0/iaBala, Kao U CIOpoBe NOBOJOM
npaBa K3 colujaJHor ocurypama). Y. 11, 15 u 22 3akoHa o ypehemwy cynoBa, Ca1. 2nacHuk
PC,116/08,104/09,101/10,31/11 - ap. 3akoH, 78/11 - ap. 3akoH, 101/11 1 101/13.

38 Yu. 39 3akoHa o ypehbemwy cynoBa.
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cynuje rpabaHcKor ofiesbema pelaBajy oapeheHu 6poj pajHUX copoBa. Y
TpeheM cTeneHy nocTyna BpxoBHU Kacal[MOHU Cy/I, 0Ji/1y4yjyhu o BaHpeAHUM
IpaBHUM JIEKOBHMMA. Y OKBHPY OBOT Cy/ia He TOCTOjH TOCEGHO 0/le/berbe 3a paJiHe
cnopoge.* OBakBo pelierwe goMaher 3aKOHO/IABIA je HEIIPUMEPEHO, U TO He
caMo M3 pasJiora noTpebde NocTojama Noce6HOT CEH3UOUIUTETA U CIeUPUIHUX
3Haka Cy/ivja Koju pelllaBajy pajiHe ciopoBe, Beh v 360r YMbeHulle a paJHU
CIIOPOBHY YMHE 3HaYajaH MPOLeHaT YKYITHOT 6poja ClIopoBa KOjU Ce PeliaBajy y
OKBHUpY IpahaHCKUX 0/iebeba.

Jpyra 3Ha4ajHa oJJIMKa CY/ICKOT pellaBakha paJHUX CIOPOBA Y HALOj 3eMJbU
je fa mpejCTaBHULM PaJiHUKA M NIOCJ0AABalld HUCY 3aCTYNJbEHHU Y OKBUPY
cyackux Beha, olHOCHO IpeACTaBHULIM COIUjaIHUX TAPTHePA He YYECTBY]Y Y
JOHOLIEY CYACKUX OJJIyKa HU y jeJHOM OJ] TPM CTelleHa pellaBamba paJHAX
cropoBa.*’

Jlomahu cyj0BY cy HaIJIeXKHY 32 pelllaBatbe HHAWBUIYAJTHUX PaJHUX CIIOPOBA
Y NIpaBHUX KOJIEKTUBHUX PaJlHUX CIOPOBA, IITO je yoOUYajeHO pellerwme y
ynopeHONpaBHOj pakcu. MehyTum, cneniupruyHOCT CPIICKOT paiHOT CYACTBA
jecTe YMmeHMIA [1a je HA/IJIEXKHO U 32 pelllaBalkhe MHTEPECHUX PaIHUX ClopoBa*!
(ITo HUje YeCTo pellere y yIIOpeHOM IPABY) U COI[UjaIHUX CIOPOBA IIOBO/IOM
IpaBa Ha 3/paBCTBEHY 3alUTHUTY.

Kaza je y nuTamy NocTynak y napHuLaMa U3 paJHOT 0ZlHOCa, IJIaBHA O/ JINKa
je HelOCJIeAHOCT y IpuJiarohaBamy NPUPOLHU paJHOT criopa. Y 3aKOHY NOCToje
onpenbe KojuMa ce MoAUPUKYjy MOjeJUHU IPOLLECHU UHCTUTYTH, aJI1 OBE Ce
oZipea6e NpUMERY]jy YIOPEA0 ca OMIUTUM NMpaBUJKMa NAPHUYHOT MOCTYIKA,
TaKo Jla y NPaKCH HUCY JJ0OBeJIe 10 HEKOT IPUMETHOT 060J/bllIakba KBAJUTETA
IMOCTYIIKa pellaBaka paJHUX CIOPOBA, HUTHU 40 BEeroBor y6p3a1-ba.

4. Moryhu npaBuu u3MeHe goMaher 3aKkoHOAaBCTBa
0 Cy/ICKOM pemaBakby paJHUX CIOPOBa
Peny6sauka Cpbuja ce Hajsa3u Ha MyTy JAPYyUITBeHe TpaHchopMalyje Koja

nozpasymeBa 1 pedpopMy 3akoHOaBCTBa. PedopMOM mapHUYHOT NPOLLECHOT
NpaBa yuYHbeH je MOKYIIaj fa Ce MOCTYIAK LITO BUILe yOp3a, TOCTUTHE Cyheme

39 Y okBUpy BpxoBHOT KacaliMoHOT cya nocToju KpuBruuHoO o/iesberse, pahaHcko oesberbe
cacrnenujaar3oBaHuM BeheM 3a ynpaBHy MaTepujy, Ofie/berbe 32 3alITUTY IpaBa HA cyheme
y pa3yMHOM pokKy U Ozie/berbe cy/icKe pakce. Buau: 4. 26-42 [locsoBHYKaA 0 ypehewy u
pany BpxoBHor kacanuoHor cyzaa, Ca. eaacHuk PC, 37/10,51/14,41/16 u 62/16.

40 Yu.34-37.m 4. 437 3aKoHa 0 MAPHUYHOM NOCTYINKY, Ca. enacHuk PC, 6p. 72/11,49/13
-oanykaYC,74/13 - ognyka YC u 55/14.

41 Y. 443 3akoHa 0 IapHUYHOM NOCTYIKY.
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y PasyMHOM POKY, OCTBAapH NOTIIYHU]ja peasiv3alyja MPUHLUIA TPAaBUYHOT
cybemwa 1 60J/ba KOHIIEHTpAI[Uja IOCTY KA, KA0 U /1a Ce OTKJIOHE CBA 3aKOHCKA
pellema Koja HUCY y CKJIa/ly ca eBPOIICKUM IPaBHUM CTaHJapAuMa.*> MehyTum,
nopes yHanpehewa epUKaCHOCTH OMIITET TAPHUYHOT MOCTYIKA, HEOMX0AHA
je ¥ ©3MeHa NOCTYMNKa pellaBama paJJHUX CIOPOBa Koja 61 ce TeMesbHJIa HA
pelemrMa Koja Cy HOTBP/HJIa CBOjy eUKACHOCT Y yIIOpeJHOM 3aKOHO/IaBCTBY.

[locMaTpalkbeM HeMayKor MoJieJa pajHOT CYACTBa, aHaJM3UpameM
NpPeTHOCTAaBKU HberoBOr HACTaHKa U pa3Boja, Kao U 6POjHUX MO3UTUBHONPABHUX
pelllerba HEMAYKOT PaJIHOT 3aKOHOJABCTBA, MOXe ce Johu [0 3aK/bydKa
Jla cIenyjaJrM30BaHO CY[CTBO 3a pellaBakbe paJHUX CIOpoBa MMa GpojHe
NpeJHOCTH Y OLHOCY Ha CY/i0Be OILITe HalJIe)KHOCTH, a IIpe CBera ca aclekra
COLMjaJIHOT MUpa, NpaBeJHOCTH, IpaBHe CUTYPHOCTH U ByaZaBruHe npasa. CP
Hemauka cmajia y peJ; 3eMaJsba ca HajooJbe pa3BUjeHUM CHUCTEMOM pelllaBarba
pagHux crnopoBa. PagHo cyactBo y CP Hemaukoj je opraHM30oBaHO Kao
CIleliMjaJM30BaHO, TPOCTEINEHO, Ca HU30M pellekha Koja JOPUHOCE BUCOKOM
cTeneHy epUKaCHOCTH y pelllaBaky paJHUX CIIOpoBa. 360r HaBeJeHUX 0COOMHA
HeMayKHW CUCTEeM paJHOT Cy[CTBa Ce 4eCTO y3MMa Kao MpUMep Mo KoMe ce
TpebayrienaTy, Te Cy 6pOjHU CUCTEMU PALHOT CY/ICTBA Y CBETY KOHLIMIIKUPAHHU
yIpaBo M0 HeMaykoM MoJiey. MehyTuMm, onuiTeno3HaTo je a cBaka 3eMJba
¥Ma HU3 JipYIITEeBHO-NOJUTUUYKHUX U COLlMja/IHO-eKOHOMCKHX 0COGEHOCTH, Ma
HEKPUTHUYKO IpUXBaTakbe CTPAaHUX pellleha YeCcTOo JOHOCH BUIIIE LITEeTE HEro
kopucTu. M3 TUX pasJiora, NpUJAMKOM HHKOpHopanuje ogpeheHux cTpaHUux
pellilewa, MOpa ce BOAUTH padyHa Jia NpeJlo’KeHe 3aKOHCKe U3MEeHE He yrpo3e
OCHOBHEe NIPaBHONOJIMTUYKE BPeJHOCTHU U LIM/bEBE U 1 Cé HEKPUTHUYKU He
pey3My pellena Koja Cy CTpaHa Hallloj MpaBHOj TPaAUIUjU, IPABHOj KYJITYpPU
Y CTalby Hallle NpaBHe cBecTH. [loce6HO ce MOpa BOAUTH payyHa 0 KaipOBCKUM
Y MaTepHjaJHUM MOryhHOCTHMA CYJICTBA, KA0 U MEHTAJUTETY KaKo CY/JHja,
TaKO U CTpaHaKa U BbUXOBUX 3acTyNHUKA. [IpuarkoM aHasiu3e MOryhHOCTH
“3MeHa JoMaher 3aKOHOJaBCTBA O CYACKOM pellaBamwky PaJHUX CIOPOBA IO
yrJjeAy Ha HeMadKu MoJieJl paJHoOr CyACTBa NOTPe6HO je Hajupe YTBPAUTH
HaveJia ypehema paJHOr Cy/ICTBa Koja 6M MorJia GUTH 3ajeITHUYKA 32 OBe
JilBe Jp>KaBe, 3aTUM YTBPAWUTH HayeJsa Koja Tpeba fja 6yay cToxxep fomahe
MHCTUTYIMOHAIM3allHje, Te Ce 3aTUM, Y3 YBaXKaBakbe CBUX HaBeJleHUX paKTopa,
OZJIYYUTH 3a NojeJMHa4YHA PYHKILMOHAJIHA pellekha NPUXBaT/bUBA 32 HALIY
3eMJbY.

42 3akoH 0 MapHUYHOM MOCTYIKY, ycBojeH y HapoaHoj ckynmTuHu Peny6iuke Cpbuje
26. centeMbpa 2011. roauHe u 06jaBsbeH y “Ci. riacHuky PC”, 6p. 71/11 , npeactaBsba
JIPYTH 110 pely 3aKOH KOjUM je y Hallloj ip>kaBu ypeheH napHu4yHU noctynak. OBaj 3aKoH,
KOjH je IOHeT 0 XUTHOM MOCTYIIKY, CTYNHUO je HAa cHary 1. pebpyapa 2012. rouHe, kaja je
MpecTao Ja Baku 3aKOH 0 MapHU4YHOM noctynky us 2004. rogune (“Cia. rmacHuk PC”, 6p.
125/04 1 111/09).
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OpezaHusayuja cpnckux padHux cydosa. — Y CKJIaAy ca HallpeJ HaBeJIeHUM, HajIipe
je moTpeGHO YTBPAUTH /ia JIU CTENEH Pa3BUjeHOCTH CPIICKe MPUBpPeJe U 6poj
CTaHOBHMKA ONpaB/iaBa OCTOjakbe MOCeGHUX PaJIHUX CYy/I0BA ¥ HAILIO] 3eMJbH,
Kao 1ITo je To caydaj y CP Hemaukoj (boxxoBuh, 2016: 207-208). Umajyhu y
BU/Iy HaBeJleHe KPUTEPHUjyMe, YUHH Ce J1a 33 HAlll TPaBOCY/IHU CUCTEM IOCTOje
JIBE OTIIIHje: J1a Ce Y OKBUPY CY/10Ba OMIITe HA/AJIeXKHOCTH GOopMUpajy nocebHa
o/le/beba 3a pelllaBarbe paJHUX CIOPOBA MJIM Jja Ce YBeAy NOoCeOHU pajiHU
CYJIOBH CIlel|Mja/IM30BaHU 3a pelllaBakbe paJlHUX CIOPOBA KOjU GU MpaTUJIH,
Ha MpUMep, MPeXy NPUBPEJHUX UM BULIUX CYZ0Ba, Ca MOCTOjalbeM jeJHOT
JPYyrOCTeNneHor paZiHOT cyAa. Pa3jiora3a v NpoTHUB U jeJiHe U Jipyre MoryhHoCcTH
¥MMa JocTa. YMHY ce [ja je IITaBHU apryMeHT y NMPUJIOT IPUXBaTakkba MPBOT
pelliera YhbeHUIA /1a OU HA Taj HAYUH OUJIO U30ETHYTO CTBapame JYMJIuX
CY/ICKUX ynpaBa (a TUMe U yBehake TPOIIKOBA), a a 6U Kpo3 06aBe3HO
OCHHUBaH€ N0CeGHUX 0/le/bekha IPYU CBAKOM OCHOBHOM CY/1y, a/leKBaTaH U360p
CyJiMja clleljaIM30BaHUX 3a pelllaBakbe paJHUX CIIOPOBa U NoceGHA MpaBuJIa
MOCTYIKa MOIJIe OUTH YBaXKe€He CBe CIelUPUUYHOCTH pelllaBakba PaJHUX
CIOpOBa Koje Cy YCJI0BUJIE N10jaBy PaJHUX CYI0Ba.

Cacmas cydosa. — Y Be3u ca HaBeJileHUM, Moryha je v u3MeHa nocTojeher pelemna,
0 KojeM ce joMahe 3aKOHOJaBCTBO Pas3J/IMKYyje 0/f HeMAuKoT, /ja TpeJCTaBHUIU
collMjaJIHUX NapTHepa HUCY YK/bYUYeHU y cacTaB cyZckor Beha. 3a pa3J/iuKy o
CyZIOBa OILITE HA/JAJEXHOCTH TZie M0 NPaBUJY CyAU npodecHoHATHH CyAuja
Kao cyJMja nojefuHal, a y cay4dajy cyhbemwa y Behy — cyauje NOpOTHULM CY U3
pesioBa 06MYHUX rpahaHa, Koju HEMajy Moce6GHa 3HaWka U3 06JIaCTH paHOT
npaBa, 3a cyhemwe y oZle/berUMa 3a pajJiHe CIOPOBe, cy/icka Beha Tpeba Aa
OyAy cacTaB/beHa o MpodeCHOHATHUX CY/IUja U CyAuja IOPOTHUKA U3 peloBa
YADPY>Keka paJiHUKa U nocjoaBalna. OBaKBUM caCTaBOM CY/l0Ba KOjU pelllaBajy
pajZiHe CIIOpOBe MOCTHIKE Ce CIelujaJu3alnuja, ITo JOIPUHOCU KBAJTUTETY
CyACKe 3alITUTe. EMIupHjcKka UCTpakMBamwa Cy [oKasaJa Jia je y 3eM/baMa
rZle Cy aHra)XOBaHU CyAUje NOPOTHUIM Beha paniMoHaIHOCT U JIETUTUMUTET
cynackux ogayka (Holand, 2010: 296-313). Cyauje NOpOTHUIM KOMOUHY]Y
3Hakbe U MPAKTUYHO UCKYCTBO. tbuxoBo yyenihe cMamyje pU3UK MOCTOjarba
jeAHOCTpaHOr NpPUCTYyNa U OCUTr'ypaBa Ja npodecroHaHe CyAuje MOpajy Aa
objacHe CBOje pe30HOBakbE, LITO AONPUHOCH JIAKIIEM PUXBATay OJJIYKa U
jayamwy noBepema y CyACTBO.

AKo ocHUBaHeM MTOCeGHUX 0/Ie/berba 3a pa/iHE CIIOPOBE IPU3HAjeMO MOCEGHOCT
paZlHUM CIIOPOBHMA, HEOIIXO/LHO je Ty UCTY IOCEOHOCT MPU3HATH U IPUJIUKOM
NMOCTYIKa u360pa Cy/Auja KOju pellaBajy paJiHe CIOpOBe. Y TOM CMUCJY, IO
yrjiesy Ha HEMauyKa pellera, Ba/baJio 6M pa3MHUCJUTH 0 MOoryhHOCTH [Ja
ce y caM NmoCTynak u36opa npopecHOHATHUX CYIHja YK/byUe U COLUjaHU
naptHepu (Hnp. npexko ColLMjaJlHO €EKOHOMCKOT caBeTa) KOju GU JaBaJiu
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NPEeTXOAHO MULIJbEH-E 0 KAHAUJaTHUMa 3a cyuje. C TUM y Be3H, yCJI0B 3a U360p
U Bpllewe cyaujcke GyHKIHje mpodecuoHaJ HOT Cyauje 61 TpebaJsio aa 6yae
KOHTHHYHWPAHO CTPYYHO yCaBpllaBame y JIOMEHY paiHOT U COI[MjaTHOT MPaBa,
W3 pasJiora lITOo CHelUPUIHOCT paJJHUX CIOPOBA 3aXTeBa U criel[MpUYHA 3HAhA,
Kao U noce6GaH CEH3UOGUINTET CyAHja.

HadaexcHocm. — C 063MpOM Ha TO [Jla MO3UTHUBHONPABHO pellere MpeMa
KOME Ce MHTEePEeCHHU pa/IHU CIIOPOBH pelllaBajy y MOCTYIKY HpeJ Cy0M He
0/iTOBapa NpUPO/IU OBE BPCTE CIIOPOBA, cjeehu npaBal U3MeHe O3UTHBHOT
3akoHOoJZiaBcTBa Peny6inke CpOuje 6U TpebaJso fa 6yje yHolllewke oJpejada
npeMa KojuMa 64 CyIoBH TpebaJsio a Gyy Ha/AJIeXXHU caMo 32 pellaBakbe
NpaBHUX, aJId He U UHTEPEeCHUX KOJIEKTUBHUX PaJiHUX COpoBa, 6yayhu aa
Cy 3a pelllaBabe OBe BPCTE paJJHUX CIIOPOBAa NPUMEPEHHje METO/le MUPHOT
peliaBama.

Iocmynak. — [IpuIMKOM 3aKOHCKOT ypehuBama nocTynka CyICKOr peliaBama
pasiHUX cropoBa Tpeba 3aApKaTu J06pa pellemha U3 NApHUYHOT NMOCTYIKA,
Kao IITO Cy NpaBUJja 3aCHOBAaHA Ha HayeJy XUTHOCTH, oBJlallhere cy/a a no
cIy6€eH0j AY)KHOCTH oA pehyje npuBpeMeHe Mepe, kpahe poKoBe 3a ZIOHOLIEHE
ofJlyKe o oapehuBamwy NpUBpeMeHe Mepe 1O MpejJory cTpaHke, kpahe
napuiroHe pokoBe.* Y mpeocTaJsioM fiesy, Moryhe je yBecTu ofpeheHe HOBUHE,
Koje 6u npejcTaBJbaJie lex specialis y oJHOCY Ha onuiTe ojpe6e MapHUYHOT
HNOCTYTKA.

Tako, nmonyT peliewma y HEMauKoOM [IPaBy, a y CKJIaJy ca HAueJI0M JOCTYNHOCTH
cyaa, Tpeba npeJBuAeTH MOryYRHOCT Aa ce Tyx6a npej Cy0M HaJJexKHUM
3a pelllaBakbe paJJHUX CIOPOBA MOXe NMoAUNU U YCMEHO HA 3allUCHUK. Y TOM
cJIy4ajy, cay6eHo Jidlie CyZa Koje caurbaBa 3allMCHUK 6U MMaJio oBJalnherwa
Jla yrosopaBa CTpaHKy Ha ¢popmMasiHe HeZlOCTaTKe TYk6e, ajid He U Ha FbeHY
MaTepujaaHy (He)yTeMe/bEHOCT.

Onpenbe nomaher 3aKOHOZABCTBA O pelllaBaby paJHUX CIOPOBA MpeBUDajy
HayeJio XUTHOCTH, aJI OHO IITO HeJlocTaje oMahoj perysiaTusu cy ogpe6e
KOjHMa OU Ce JOHEKJIe OTPAHUYHMJIO HayesIo MCIIO3UIIMje CTPAHAKa Y MOTJIeAy
MO/IHOLIEeha 3aXTeBa U HaBoherwa HOBOTa, y [UJbYy KOHIETpallUje MOCTYIKa U
IberoBOT OKOHYaHa Ha je/JHOM UJIM MaJsIoM 6pojy poyuinTa. KOHKpeTHO pelese,
0 yTrJie/ly Ha HEMayKo 3aKOHO/IaBCTBO, MOXe OUTH Npe/iBUhatbe npaBua Ja
he cTpaHKa GUTH IpeKIyJUpPaHa YKOJUKO ¥ POKY KOjU CyZ O peix He I0CTaBU
Jl0Ka3e, O/ITHOCHO JIONYHe U 06jallliberha Y Be3U ca TYKOEHUM 3aXTeBOM, a Jja
CYJi MOXXe YBa)XKMTH 3aKacHeJle JONyHe, 06jallilbemha U JI0Ka3e, CaMo aKo TO
He GU IPOY3POKOBAJIO MPOJYKEHE MOCTYNKa UJIM aKO CTPAaHKA 3aKalllbekhe
HaKHaJHO onpaBja. OBaKBO pelllere TPa)kKH U LIKMpa oBjamhema cyaa y

43 Yin.437-440 3akoHa 0 NIapHUYHOM MIOCTYIKY.
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yTBphHBamy YMbeHNIIa KaKO yOp3ame MOCTYNKa He 61 HILJIO HAa LITETY UCTHHE
y noctynky. CTora 64 cy/i1je Koje peliaBajy pa/iHe Cy/JJOBe, y CKJIaJly ca HauesoM
odunujesHocTH, Tpebasio Jja MMajy IIKMpa OBJallhema NPUIHKOM Bohema
MOCTYIKA Y OZJHOCY Ha Cy/iWje Cy/l0oBa OIIITeE HaJ[JIEXKHOCTH, IJle mpeoBJiahyje
HayeJIo JUCNIO3UTUBHOCTH. AKTUBHA yJIoTa CyAHja o/ipa3yMeBaJia 61 FbUXOBY
MoryhHOCT 1a U3/1ajy cTpaHKaMa o6aBe3yjyhe HaJsiore 3a IoCTaBJ/bakbe 10Ka3a,
Kao 1 MoryhHOCT u3Bohema Ioka3a Koje CTpaHKe HUCY NPeAJIOKHUIIE, aKO je TO
NOoTpeGHO 3a MPABUJIHO U IOTIYHO YTBPhHUBabe YNHeHUYHOT CTakba.

[opes Hanpe/ HaBeJEHOT, a 10 yIJieAy Ha HEMa4yKo paJIHO 3aKOHO/IaBCTBO,
MOCTYMaK CY/ACKOT pellaBamka paJHUX CIOPOBa GU Ba/baJo YPEJUTH TAKO
Jla IpBEHCTBEHU 3ajJlaTak cyJa OyJie MOoCTHU3amhe KoMIpomwuca usmehy
CcTpaHaka. Y ToM CMUCJy 64 Tpe6asio NpeiBU/LETH 1A POYUIITE 33 MUPEE, Tj.
pPOYHILITE HAa KOjeM 6U Cy i TOKYIIIao Jia crop Mehy cTpaHKaMa pelyd Harozoom
(mopaBHamweM), 6y/ie o6aBe3Ha pasza y NoCTYNIKY. Y TOM CMUCY 6H, 32 Pa3JIUKy
0/l MO3UTUBHONPABHOT pelliera Koje camo npeaBuba aa he cya ga ynosna
CTpaHKe ca KbUXOBUM IPABOM /i CIIOP MOTY PelIUTH MeJUjalijoM, Ba/baJjio
YBECTH MPABUJIO 10 KOMe 6U Cy/iMja Mao oBJaliherbe 1a 0OTBOPEHO pacipaBba
ca CTpaHKaMa 0 YUHeHUYHUM U IPaBHUM NUMTalkUMa, M3Hocehu cBoje cTaBOBE,
y3 MaKCHMMaJiHO HanperHyhe Jja cTpaHKe cIlop pellle IOpaBHaKbEM, a ONET He
npucu/baBajyhu ux, jep mopaBHame Tpeba Jja 6y/ie pe3yaTaT lbUXOBe cJ1060/1e
BOJbE.

3aHHMMJbUBO pellehe HEMAaYKOT 3aKOHO/IAaBCTBa, O YHjeM YBODEewY y Hallly
peryJjaTuBy OM BaJbaJo PAa3MHUCJIHUTH, jecTe MOryhHOCT Ja MpPBOCTENEHe
npecy/e KojuMa ce IOHUIITABA pellerbe M0CI0/jaBLa 0 0TKa3y yroBopa o pajay
Y HaJiake Bpahake 3amocJieHor Ha paj, OyAy U3BpLIHE UAKO je TPOTUB HUX
M3jaB/beHa kaJ6a, 0CUM aKo I0CJI0/jaBal JJoKake 1a 61 U3BPLIeheM IPETPIEo
HEeHa/JIOKHA/IUBY IITETY.

[lopes HaBeleHOT, HEMA4YKO paJHO 3aKOHOLABCTBO HY/IU jOIl je JHO pPellebe, O
4yyjeM yBOhemwy y Halll CUCTEM CyZACKOTI pelllaBakba CIOpoBa Ba/ba Pa3MUCJIUTH,
y3 aHaJIM3y CBUX MOryhux mnocjaejfula werose npuMmeHe. Haume, no yriegy
Ha HEMayKo, U y HalleM paJiHOM CYJCTBY je Moryhe npeJBUJieTH NpaBHUJIO
npeMa KoMe ApyrocTeneHu cyj He 64 uMao oBJalihemwa aa 360r noBpeje
npaBUJia MOCTYIKa yKHUJa NpPBOCTeNeHe Npecyse W npegMmeT Bpaha Ha
MOHOBHO cybhemwe, Beh 61 nMao camo oBJsauthewa Zja IOTBPAU UJIU IPernHAYU
IIPBOCTEIeHy NNpecyAy WJIX NIaK OTBOPH IVIAaBHY paclpaBy U JOHece OJJIyKY
HAKOH 3aKJ/byuema. [J1aBHa peJHOCT OBAKBOT pellera 6110 6U clipevyaBambe
YeCcTUX CUTYyalMja Koje HAcTajy y MpaKcH Jia JpyrocTeneHu cyy 360r Mambux
NpOLECHUX MalkbKaBOCTU YKU/Ajy MPBOCTENEHE [IPeCcyie U TUMe HeMOTpe6HO
NpoAy:KaBajy Tpajamwe nocTynka. MehyTum, 360r HU3a e JTMKaTHUX CUTyalMja
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KOje MOTY HAaCTaTHU NNPUJINMKOM KOHKPETHOT peryjucama OBOI [IMTdlbad BaJ/bad
OUTH OIlpe3aH U NIpeiIBUIeTHU IPELIM3Ha IIpaBKUJla U €EBEHTYyaJIHE N3Y3EeTKe.

Jla 6u Cy/ICKM MOCTYaK pelllaBakba paJHUX CIIOPOBa 6HO JOCTYNaH paHUIIUMA,
Kao eKOHOMCKH CJ1abHjoj CTpaHH, Moryha cy pas/jiMuuTa pelemha y CMUCTY
6ecIJaTHOCTH Bohewa MoCTyNKa WU jepTUHHUjUX npoleaypa. HaBeaeHo
ce, 10 YIJIe/ly HA HEMA4YKO MMPaBo, MOXe MOCTUNHM CMambemEM CYJICKUX TaKCU
U oJlJlaratbeM HBUXOBOT MJahama 0 MPaBHOCHAXKHOT OKOHYamba CYACKOT
noctynka.**

5. 3ak/pydak

[locMaTpamweM uctopujaTta pagHux cygosa y CP Hemaukoj, o HacTaHKa /10
IbUX0Be MHCTUTYLMOHAIM3allMje Kao BUCOKOCIIelMjaJIM30BaHUX CYA0Ba 3a
pelllaBamwe paJHUX CIIOPOBA, Te aHaJU3MPamkbeM OCHOBHUX KapaKTepUCTHUKaA
opraHusaluje M HaJJIeXKHOCTH OBUX CY/J0Ba, Kao U TJaBHUX obeJsiexja
CY/ZCKOT NMOCTYIKa pellaBamwba paJHUX CIIOPOBa, MOXe ce 3aK/by4uTH Aa CP
Hemauka, 6€3 cyMbe, UMa jelaH 0/ Haj60Jbe Pa3BUjeHUX CUCTEMA pelllaBambha
pazHux crnopoBa. HajsHayajHUjU KBaJIUTET y peliaBawby paJHUX CIOPOBA Y
CP Hemaukoj je nocTojame crenujajan3oBaHOT TPOCTEINEHOT CY/CTBa Y 0BOj
M3y3eTHO 3HA4ajHOj IpyIITBEHOj M IpaBHOj 06J1acTu. ClienyjaarMsalyja paJHor
CyACTBa y TPU cTeneHa (OCHOBHU, IOKPAjUHCKHU U CaBe3HU HUBO) oMoryhusia
je U3y3eTHO KBaJUTETHO U ePUKACHO CYACTBO ¥ 06JIaCTU paJHUX OJJHOCA.
EdukacHoCT pajHOr Cy[CTBa ce TeMeJ/bU HAa HadyeJMMa ybp3ama NOCTYIIKa,
KOHIeTpalHje NOCTyIKa, 3abpaHe Bpahawa npeaMeTa Ha IOHOBHO cyhemwe u
aKTHBHe yJiore cyza. BeoMa je 3HayajHO fia cy y pagHoM cyactBy CP Hemauke
y npejJiaraiby U U360py cyauja u oapehuBamwy cyAcKUX Beha y NOTIYHOCTH
3aCTyIJb€HU UHTepeCcH COLMja/IHuX NapTHepa — CUHAMKATA, NocJojaBana u
Jp>kaBe. 3HayajaH KBaJIUTeT HEMAauKOM paJlHOM CY/ZCTBY Jidje U BUCOK CTeleH
epUKaCHOCTH y pellaBakby paJlHUX CIOPOBA, IUTO NOTBPhyje YumeHUa Aa
ce y Bullle o7, 50% csyyajeBa pa/iHU CIIOPOBHU pellle Ha IPBOM 06aBe3HOM
pouulITy 3a MUpeme. OBoMe Tpeba JOAATH U YHMEbeHULY Jla CyAuje nocBehyjy
BeJIMKY NaXKiby IpoyYaBakby IpeJMeTa Cllopa, IpulpeMamy IJIaBHe paclpase,

44 Kao moryhu 6yayhu npaBal U3MeHe Haller 3aKOHO/IaBCTBa, BpeJd IOMEHYTH U
pellere HEMAYKOI Pa/iHOT 3aKOHO/[aBCTBA, IpeMa KOMe je, U3 pasJiora epuKacHOCTH,
IpaBo NO/{HOIIEH A XKaJI0e OrpaHUYEHO, Tj. )KaJ10a je 6e3yc10BHO Moryhay cnopoBruMa uuja
BpPE/IHOCT INpeJsia3u ojpeheHu JUMUT UK ce TUYe o/ipeleHe BpCcTe COPOBA, 10K Y CBUM
OCTaJINM CJy4YajeBUMa Cy/i MOXe J1a I03BOJI XaJI6y aKo Ce pajiv 0 O/ICTYIamwy 0J Ipakce
BPXOBHOT Cy/1a UJIH O TIUTakby 0 KOjeM Ce BULIY CYZ0BH HUCY U3jacHUIU. MehyTHM, ynpKoc
NOTBphEHOj YCIIEIHOCTH HaBeJeHOT pelllekha Y HeMavyKoj CyACKOj IPaKCcH, YUHU ce Ja
HEroBO YBOheme y Halll CUCTEM CY/ICKOT pelllaBatha paZlHUX CIIOPOBA y OBOM TPEHYTKY HUje
HPUMEPEHO HallleM MEHTAJIMTETY U IOCTUTHYTOM CTENeHY pa3Boja Hallle IpaBHE CBECTH.
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pacnnpaB/balby Ca CTPAHKAMA U YIIO3HABAKY CTPpaHAKa Ca CBOjI/IM CTaBOBHMaA O
MOI‘thOCTI/IMa HCX0oJa cIropa.

360r HaBeleHUX KBAJIUTETA CUCTEeMA pelllaBamka PaJHUX CIIOPOBA U ApyTe
cy npkaBe (Hnp. CioBeHuja), no yrieny Ha CP Hemauky, opmupasie pagHo
CYACTBO Kao CIelHjaJu30BaHO, KOpUCcTehH lbeHo 60raTo UCKYCTBO Y OBOj
06J1acTH, YUMe ce paJiHO CY/ACTBO Y CBETY pa3BUja U CBe BUIlle 06Hja Ha 3HAUajy.
Wmajyhu y BUZly HaBeZleHO, Kao U YMibeHHUIy J1a ce Peny6uinka Cp6uja Has1asu
HamyTy ApyLITBeHe TpaHchopMalHje, Koja o6yxBaTa U pepopMy NPaBOCYLHOT
CHUCTeMa, IPUIUKOM JIOHOLIEHA HOBUX 3aKOHCKUX Pelleha MOCeOHY MaXKby
Tpeba NOCBETUTU aHAJIU3U U MOTYNHOCTH HHCTUTYLMOHAAM3aluje oapeheHux
peliera HEMAUKOT CUCTeMa PaJHOT CYACTBA, KA0 HECYMIbUBO HajHANIpeJHU]jeT
CHCTeMa pellaBama paJHUX CIOPOBA.

CarsiacHo HaBeJleHOM, joMahe cyZCKO pelllaBake paJiHUX CIIOPOBA, 33 PA3/JIUKY
0/l aKTYeJIHOT, Tpeba Zja ce TeMeJ/bH Ha HadeJIMMa TPUIapTU3Ma, CIelujaaHorT
obpa3oBama Cy/j1ija, AJOCTYNTHOCTH Cy/ia, MUPHOT pelllaBatba CIopoBa, yop3ama
IIOCTYIIKA U aKTHUBHe yJjore cyAauja. UHCTUTyMOHA/IM3alUjUM HaBeJeHUX
pellerwa y foMahu npaBoCyJHU CUCTEM yjefiHa4uIa O ce CyAcKa npakKca y
06J/1aCTH paJiHUX CIOPOBA U THUMe OCTBapuJia NOTNYHU]ja 3alUTUTA NIPUHLMIIA
npaBU4HOT cyhema, y6p3ao 6u ce MOTyNakK pellaBakba paJHUX CIOPOBa U
HOCTHUIJIO cyheme y pasyMHOM POKY.
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POTENTIAL AMENDMENTS OF NATIONAL LEGISLATION
ON JUDICIAL SETTLEMENT OF LABOUR DISPUTES, BASED
ON THE GERMAN MODEL OF LABOUR JUDICATURE

Summary

Upon examining the German model of labour judicature, analyzing the presumpti-
ons of its origin and development, and numerous positive-law solutions of German
labour legislation, it can be concluded that the specialized judiciary for resolving
labour disputes has numerous advantages in comparison to the courts of general
Jjurisdiction, primarily from the aspect of social peace, fairness, legal safety and the
rule of law. The Federal Republic of Germany falls into the group of countries with
the best developed labour dispute resolution system. In FR Germany, labour dispu-
tes are adjudicated within a three-tiered system, which includes courts of special
jurisdiction. Thus, labour judicature provides a range of solutions that contribute
to a high level of efficiency in resolving labour disputes. The efficiency of labour
judiciary is based on the principles of acceleration of the procedure, procedure
concentration, prohibition of reversing the case for retrial, and an active role of
the court. Due to these features, the German labor judicature system is often taken
as an example which serves as a model for conceptualizing labor judiciary systems
in other countries throught the world. However, it is generally known that each
country has a range of socio-political and socio-economic features. Thus, non-cri-
tical acceptance of peculiarities of foreign legislative solutions often leads to more
damage than benefit. For this reason, when analyzing the potentials of the institu-
tionalization of labour courts into the judicial system of the Republic of Serbia, it is
first necessary to establish the principles of organization of labour judiciary which
could be common to these two countries and, then, to establish the basic principles
that could be used as the cornerstone of domestic institutionalization. Thereupon,
on the basis of historical analysis of our labour judiciary as well as socio-political
and socio-economic circumstances in our country, we should decide on individual
operative solutions acceptable for our country.

Key words: labour courts, resolving labour disputes.
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