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1. Introduction

In November 2017, the Inter-American Court of Human Rights (the Inter-Ameri-
can Court, IACtHR) issued an advisory opinion on the environment and human
rights, outlining the scope of obligations of States parties to the American Con-
vention on Human Rights (the American Convention, ACHR) under international
environmental agreements, in the context of the right to life and humane tre-
atment. Inter alia, the Court addressed the question of whether Article 1 of the
American Convention could be construed as making a State party responsible
for violations of human rights of persons outside its territory by reason of the
environmentally harmful activities with transboundary effects undertaken in
the territory of that State. Reaffirming the possibility of the extraterritorial
application of the American Convention, the Inter-American Court has gone
a significant step beyond the well-established criteria of the European Court
of Human Rights (the European Court, ECtHR). In addition to effective control
over the territory or persons, the IACtHR has established effective control over
intra-territorial activities causing transboundary environmental damage as a
valid criteria for the extraterritorial application of the American Convention.!
The conclusion adopted by the IACtHR seems to confirm the position advocated
by prominent international environmental lawyers: since “nuisances do not stop
at borders, it makes little sense to treat the victims differently depending on
where they happen to live“ (Boyle, 2011: 635).

This broader concept of extraterritoriality will first be examined and revised in
comparison with the narrow concept inherent in the European system (2). A me-
ticulous analysis of the concept would follow, focusing on its features and limits
(3). Given the lack of effective control over the territory or persons as traditional
extraterritoriality thresholds, it will be examined whether the obligation to pre-
vent transboundary damage is the sole basis for the extraterritorial application
of the American Convention, or whether a general standard of extraterritorial
application of this Convention has been affirmed, based on transboundary effects
of acts taken within the territory of the State (4). Finally, the concluding remarks
will touch upon future prospects of the new extraterritoriality threshold (5).

2. Revisiting the concept of extraterritoriality in the
application of international human rights treaties

International human rights treaties may be divided into two categories depen-
ding on whether they contain a jurisdiction clause. On the one hand, certain
treaties, such as the International Covenant on Economic, Social and Cultural
Rights and the African Charter on Human and People’s Rights, do not contain

1 Advisory Opinion OC-23 [2018], § 102.
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provisions dealing with the issue of jurisdiction, suggesting that their extraterri-
torial application is indisputable. On the other hand, most treaties do contain
jurisdictional clauses that may limit their extraterritorial applicability.? Despite
the fact that extraterritoriality is considered to be “a substantive question of
the scope of a treaty“ and “not a technique of interpretation“ (Crawford, Keene,
2020:945), the meaning and scope of provisions dealing with the issue of juris-
diction have been the subject of constant interpretation by international human
rights courts and bodies; it resulted in an ongoing debate among scholars, some
of whom qualify it as a “consistent but cautious evolution” (Heiskanen, Viljanen,
2014: 285; Hathaway, 2011: 390) while others criticize it for being inconsistent
(Boyle, 2012: 638; Have, 2018: 96). The basic rule that the jurisdiction is pri-
marily territorial but that it can, in exceptional circumstances, be exercized
extraterritorially, has mainly been interpreted in a rather restrictive manner so
far, with the ECtHR being at the forefront of such restrictive understanding of
jurisdiction. However, the advisory opinion of the IACtHR seems to have introdu-
ced anovel, quite extensive interpretation of criteria necessary for establishing
State party’s jurisdiction for the purposes of applying the provisions of a human
rights treaty extraterritorially.

2.1. Standards applied by the European Court of Human
Rights - a restrictive concept of extraterritoriality
and its applicability in environmental cases

The ECtHR case-law dealing with the issue of extraterritorial application of
the European Convention on Human Rights has been a subject of considerable
debate among scholars (Da Costa, 2013:93-252; Goodwin-Gill, 2010:299-300;
Gondek, 2005:356-376; Hampson, 2011:178-180; Hathaway, 2011:405-408; Have,
2018:110-113; Wilde, 2010:333-337; Miller, 2010:1225-1241; Lawson, 2004:95-
120), a detailed analysis of which surpasses the scope of this paper. Grosso modo,
criteria established by the ECtHR encompass the effective control over an area
test,? the test of effective control or authority over persons* and, as a variation

2 The exact wording may vary from treaty to treaty. For the purposes of this analysis, it
is noteworthy to outline the jurisdictional clauses of those international treaties whose
interpretation is relevant for considering different issues discussed in this paper. Article 1
of the European Convention on Human Rights provides that States parties “shall secure to
everyone within their jurisdiction” the rights and freedoms guaranteed by the Convention.
The American Convention on Human Rights obliges the States parties to “ensure to all persons
subject to their jurisdiction” the full exercise of the guaranteed rights.

3 Loizidou v. Turkey (Preliminary Objections) [1995], § 62; Cyprus v. Turkey [2001], § 77-80;
Chiragov and Others v. Armenia [2015], § 169-171, 186.

4 Ocalanv. Turkey [2005], § 91.

17



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huity | bpoj 89 | FonnHA LIX | 2020

of the two - the exercise of public powers normally to be exercised by sovereign
government®,

None of the cases that have so far served the ECtHR to formulate the relevant
criteria for extraterritorial application of the European Convention came even
close, both factually and legally, to the situation dealt with by the IACtHR in its
advisory opinion. First of all, they all concerned extraterritorial action of Sta-
tes in rather specific areas, such as extraterritorial activities of diplomatic and
consular agents,® military presence in foreign territory,” military, political and
economic influence on foreign soil leading to the exercise of effective control,®
military intervention,’ extraterritorial acts of state security forces'® and acts in
high seas!!. The only time when the European Court came close to considering
extraterritorial application in environmental cases was in L.C.B. v. The United
Kingdom and McGinley and Egan v. The United Kingdom, in which the Court was to
consider the influence of British nuclear testing on the health of service members
and their children in the Pacific. However, in both cases, the Court did not consi-
der the issue of extraterritorial application of the European Convention since the
applications were declared to be inadmissible for other reasons.!? Secondly, all of
the cases dealing with the issue of extraterritorial jurisdiction of States parties
to the European Convention concerned situations in which both the act causing
the violation of human rights and the violation itself happened extraterritorially.
On the contrary, under the scenario discussed by the Inter-American Courtin its
2017 advisory opinion, the action that results in the violation of human rights
is exercised intra-territorially whereas extraterritoriality is exclusively the
feature of the consequences of such intra-territorial acts. In other words, only
one of the two necessary elements happened abroad - the violation of human
rights. Thirdly and finally, jurisdiction is conceived by the European Courtas a
necessary link between the State and the victim. Such link is established either
through the effective control of the State over territory beyond its frontiers
or through effective control over the victim itself. As rightly noted by certain
scholars (Duttwiler, 2012: 152), even the effective control over territory criteria
comes down to the control over a particular person since the State actually exer-

Al-Skeini and Others v. the United Kingdom [2011], § 149.

M. v. Denmark [1992].

Manitaras and Others v. Turkey [2008].

Ilascu and Others v. Moldova and Russia [2004].

Bankovi¢ and Others v. Belgium and 16 Other Contracting States [2001].

10 Ocalan v. Turkey [2005].

11 Hirsi Jamaa and Others v. Italy [2012].

12 L.C.B.v. The United Kingdom [1998]; McGinley and Egan v. The United Kingdom [1998].
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cises control over persons via control over the area in question. It is, however,
difficult to conceive how such close and restrictively defined link between the
State and the victim is to be fulfilled in cases of State’s effective control over
intra-territorial activities with extraterritorial consequences.

2.2. Extensive concept of extraterritorial jurisdiction as
established by the Inter-American Court of Human Rights

By carefully reading paragraphs 101 and 102 of the advisory opinion, it may be
concluded that the Inter-American Courtrequires a double degree link between
the State and an individual for the purpose of applying the American Convention
to cases of transboundary environmental damage. The first link is causal and
relates to connecting the environmentally harmful activity carried out within
the territory of a State with the “infringement of the human rights of persons
outside its territory”.!* The second link refers to the connection between the
harmful activity and the State and relies on the effective control that the State
in question had over the activity, and thus the possibility to prevent the transbo-
undary harm." In other words, the effective control over the harmful activities
serves as an indirect jurisdictional link between the State and the victim.

Therefore, the position taken by the IACtHR essentially redefines and broadens
the traditional effective control test in two aspects. Firstly, it not only encompa-
sses the usual understanding of effective control in international human rights
law in the sense of its spatial and personal models but also includes the test of
State control over the domestic activities with extraterritorial consequences
(Banda, 2018), a test that may have serious repercussions for extraterritorial
applicability of human rights treaties in numerous fields not necessarily confi-
ned to environmental protection. Such an extensive concept of extraterritorial
jurisdiction could therefore hardly be qualified as “subtle” (Feria-Tinta, Milnes,
2018: 77). Secondly and less obviously, the IACtHR introduced a double degree
jurisdictional link since the State exercises indirect jurisdiction over a person
via effective intra-territorial control over harmful activities that caused the
human rights violation, as opposed to a single jurisdictional link which is based
on direct effective control exercised by a State over the victim.

13 Advisory Opinion 0C-23[2018], § 101.
14 Advisory Opinion 0C-23[2018], § 102.
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2.3. Is the extensive concept of extraterritorial jurisdiction
a genuine novelty? (Tracing its elements in the case-
law of international courts and bodies)

Through a profound analysis of the abundant case-law of international human
rights courts and bodies concerning the issue of extraterritoriality, a hardly
noticeable tendency of its gradual widening may be discerned. This leads to a
twofold remark. On the one hand, it appears that the extensive concept of extra-
territoriality has already been present, at least partially, in the jurisprudence
of international courts and bodies that preceeded the adoption of the 2017
[ACtHR advisory opinion. On the other hand, the concept of extraterritoriality
established by the said advisory opinion of the IACtHR could at the same time
be considered as a novelty since it actually introduced certain elements that had
not been present in the preceeding human rights jurisprudence.

The tendency to understand the extraterritoriality threshold in an extensive
manner is present both at the universal and regional levels of international
human rights protection. The United Nations Human Rights Committee (HRC)
held in the 2009 case of Munaf v. Romania that “a State party may be respon-
sible for extraterritorial violations of the Covenant, if it is a link in the causal
chain that would make possible violations in another jurisdiction“.!> Whereas
the ’'link in the causal chain’ or the so-called effects doctrine appears to be the
common feature of the extensive extraterritoriality concept advocated by the
[ACtHR, itis important to notice that the Committee’s position is not clear with
regard to whether it encompasses extraterritorial as well as intra-territorial
acts. However, judging by the facts of the case, there is no indication that the
Committee had an intention to apply the same threshold to intra-territorial acts
with extraterritorial consequences.

When it comes to the American system of human rights protection, the In-
ter-American Commission on Human Rights has shown a significant level of
flexibility with regard to treating cases with extraterritorial dimension in its
earlier jurisprudence (Cassel, 2004: 177). Therefore, the advisory opinion may
be understood as a tenable continuation of interpreting the provisions of the
American human rights instruments in the same manner. The Commission has
constantly focused in its analysis on “the State’s control over a specific person or
situation - not on the State’s control over the territory in which the event occu-
rred” (Hathaway, 2011: 414). In Saldario v. Argentina, the Commission extended
the jurisdiction to “acts and ommissions of agents which produce effects or are
undertaken outside that State’s own territory” (italics added by the author).!®

15 Mohammad Munafv. Romania [2009], § 14.2.
16 Saldarfio v. Argentina [1999], § 17.
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The relevance of this position, if compared to the one taken by the IACtHR in
the advisory opinion, is obvious for two reasons. First, the Commission focuses
not only on acts but also on ommissions, which is the expected scenario in cases
of effective control over environmentally harmful activities with transboun-
dary effects. Namely, State’s jurisdiction will most often be established on the
basis of its failure to take effective measures that could have prevented the
damage to occur in the first place. Secondly and more importantly, the fact that
the Commission used 'or’ when it mentioned acts and ommissions producing
effects outside the territory seems to suggest that not only extraterritorial but
also intra-territorial acts with extraterritorial consequences count. Despite
these similarities between the Commission and the Court in understanding the
extraterritoriality threshold, the advisory opinion has definitely brought added
value. The extensive concept of extraterritoriality has been specified further
by the Court which, on the one hand, explicitly extended its applicability to
human rights violations caused by transboundary environmental harm and,
on the other, provided more precise requirements to be met for the American
Convention to be applied extraterritorially in such specific circumstances.

Lastbutnotleast, the traces of the extensive extraterritoriality threshold seem
to be present even in the case-law on extraterritoriality of the restrictively ori-
ented ECtHR. The relevant case is Andreou v. Turkey, a case that concerned an
applicant who was shot, while being in the UN buffer zone, by Turkish Cypriot
troops firing from the territory of the Turkish part of Cyprus. Turkey claimed
that the applicant was not within its jurisdiction for the purposes of Article 1 of
the European Convention. However, the European Court disagreed. The Court
found that “even though the applicant sustained her injuries in territory over
which Turkey exercised no control, the opening of fire on the crowd from close
range, which was the direct and immediate cause of those injuries, was such
that the applicant must be regarded as 'within the jurisdiction’ of Turkey within
the meaning of Article 1“.'” The so-called cause and effect criteria, an element of
the extensive concept proclaimed in the IACtHR’s advisory opinion is definately
present even in the ECtHR jurisprudence. What is more, the Andreou case is the
only example in which an intra-territorial act with extraterritorial consequences
was considered to meet the threshold necessary to establish jurisdiction of the
State over a human rights victim. However, its applicability to transboundary
environmental damage is questionable since the Court seems to consider 'close
range’ of the harmful act and the immediateness as important features of the
case. Should this suggest that long-range transboundary harm and harm which
is not immediately felt are out of the question?

17 Andreou v. Turkey [2008], p. 11.
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It may be concluded that novel elements introduced by the advisory opinion are
three-fold: substantial, content-related and spatial. Substantially, the extraterri-
toriality concept established by the IACtHR does not require effective control
either over the territory or the person, only the effective control over activities
which is added to the already present cause and effect requirement. This means
that contrary to the scarce examples outlined above, the causal link will not
establish extraterritorial jurisdiction in transboundary environmental harm
situations unless there is effective control of the State over harmful activi-
tes. In other words, both elements need to be cumulatively present in order to
establish the juridictional link. As regards the type of situations to which the
extensive concept may apply, the novelty concerns it being reserved, at least for
the moment, to transboundary environmental harm that results in human rights
violations. Spatially, with the exception of the Andreou case as the only example,
extraterritoriality was a feature of the consequences, not the act that caused
human rights violations. Therefore, instead of a cumulative extraterritoriality
of both the cause and the consequence, according to the new concept it appears
to suffice that extraterritoriality relates to consequences only.

3. Specificities and limits of the extensive concept of extraterritoriality

In addition to the features of the extensive concept of extraterritoriality that have
justbeen analyzed in the previous section for the purpose of presenting its basic
elements, other specific characteristics of the new concept are identified. The
IACtHR’s qualification of the new extensive concept as exceptional leaves room
for critique since exceptions are to be interpreted restrictively, not extensively.

3.1. Additional characteristics of the new extraterritoriality concept

Two additional and mutually inter-related features of the extensive concept of
extraterritoriality may be identified. Firstly, the victim of human rights vio-
lation is not, at any time whatsoever, under the jurisdiction of the State in the
way understood in the current restrictive case-law. As already explained, the
victim is located extraterritorially at the moment when the violation happens,
whereas the harmful activity takes place in the territory of the State. A parallel
may be drawn with the Soering type of cases in which the violation of a gua-
ranteed right happens outside State’s territory, through the act of refoulement
which is decided and executed within State’s territory.'® Although Soering type
of cases is not considered as an example of the extraterritorial application of
human rights treaties (Council of Europe, 2012: 113; Gondek, 2005: 355) but of
“extraterritorial effect” (Janik, Kleinlein, 2009: 488-489), the State in question

18 Soering v. The United Kingdom [1989].
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becomes responsible for exposing a person to a risk of his guaranteed rights
being violated by a third State irrespectively of whether the violation actually
happens.What distinguishes such cases from the transboundary environmen-
tal harm type of cases is the fact that the victim of human rights violations in
the latter case has at no time been in the territory or within direct jurisdiction
of the State. The jurisdictional link is indirect and depends on the exercise of
State’s effective control over the harmful activity. Secondly, there is no exercise
of public authority stricto sensu, a feature of the jurisdictional link based on
either the effective control over persons, which is quite obvious, or, less visibly,
the effective control over territory. However, a valid argument may be raised
that the State actually did exercise elements of public authority at the very mo-
ment when it failed to take appropriate measures to prevent the occurrence of
transboundary environmental harm and, consequently, of human rights violati-
ons. In other words, failure to effectively control the harmful activities carried
out in the territory of the State can be qualified as an indirect exercise of public
authority over persons situated outside its territory. Such an interpretation of
State’s ommissions with regard to environmental harm that occurs within the
territory of the State is indisputable even in the ECtHR practice (Krsti¢, Cu¢kovié,
2015:173-177).” It is not clear why this logic should change if environmental
damage crossed national borders.

3.2. Exceptionality v. extensivness - what are the limits of the new concept?

Quite curiously, the IACtHR shares the position of its European colleagues that
“the situations in which the extraterritorial conduct of a State constitutes the
exercise of its jurisdiction are exceptional and, as such, should be interpreted
restrictively“.?° However, the IACtHR departed from the ECtHR by assessing the
situation of transboundary environmental damage as satisfying the exceptiona-
lity requirement and thus obviously “lowering the exceptional circumstances
threshold“ (Heiskanen, Viljanen, 2015). The question remains: what are the

19 Itis indicative that, in Fadeyeva v. Russia case, the ECtHR considered the link between
the State and the dangerous activity to be irrelevant. In fact, Russia did not own, control
or operate the steel plant which was the source of pollution. However, the Court assigned
significance to the fact that Russia failed to apply effective measures to protect the rights
of persons affected by pollution. Fadeyeva v. Russia [2005], § 89. Application of effective
measures may depend on the case circumstances. However, it obviously encompasses an
assessment of whether the State failed to meet its environmental obligations to govern, set-
up, operate and supervise the hazardous activity and to “make it compulsory for all those
concerned to take practical measures to ensure the effective protection” of human rights. Di
Sarno and Othersv. Italy [2012], § 106. Acts taken by the State in order to apply environmental
regulations, as well as a failure to do so, most certainly imply an exercise of public authority.

20 Advisory Opinion 0C-23[2018], § 81.
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limits of the extensivness of the new concept of extraterritoriality, i.e. how to
further interpret an essentially extensive conceptin a restrictive manner?

The parameters of the answer are partially provided by the IACtHR itself, and
are twofold. One set of limitations is contained in the standard of significant
environmental damage, whereas the other is determined according to the vio-
lated human rights criterion.

The IACtHR is clear: not every negative impact gives rise to jurisdiction and
consequently to responsibility.?! Taking into account that the entire advisory
opinion was tailored under an immense influence of the rules of international
environmental law, both customary and conventional, it did not come as a sur-
prise that the IACtHR opted for the significant transboundary harm standard.??
However, the Court made a number of unexpected and rather venturous con-
tributions to the interpretation of the said standard. First of all, the Court took
the position that “any harm to the environment that may involve a violation of
the rights to life and to personal integrity (...) must be considered significant
harm“.% [t goes without saying that such a statement would significantly simplify
the otherwise complex process of proving that the significant damage thres-
hold has been reached. Secondly, the Court expanded the notion of significant
transboundary damage to encompass not only real but also possible damage.*
In this regard, the Court was under an obvious influence of the precautionary
principle as one of the most relevant guiding principles of international envi-
ronmental law, a principle that has so far been rather cautiously used before
other international courts and bodies (Krsti¢, Cutkovi¢, 2015: 176).

On the other hand, in line with considerations of the 'tailor and divide’ approach
previously discussed in the jurisprudence of the EctHR (Gondek, 2005: 369;
Hampson, 2011: 171), the Court thought it pertinent to address the relationship
between the extent of jurisdiction and the scope of protected human rights. As
stressed by some scholars (Have, 2018: 93), in case a State exercises jurisdiction
over a person, the same rights and obligations are owed by the State irrespective
of whether the jurisdiction is territorial or extraterritorial. However, in cases of
extraterritorial jurisdiction, there may be factors that disable States parties to
ensure human rights in the same way as within their territory, just as they may
notbe in a position to ensure all rights guaranteed by the treaty in question. It is
doubtful whether the IACtHR shares that view. It explicitly stated that extensive
concept of extraterritoriality applies to the rights to life and personal integrity

21 Advisory Opinion 0C-23[2018], § 102.
22 Advisory Opinion 0C-23[2018], § 135-139.
23 Advisory Opinion 0C-23[2018], § 140.
24 Advisory Opinion 0C-23[2018], § 180.
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to which Colombia referred to in its request for advisory opinion, while it did not
exclude its applicability to other human rights qualified in the advisory opinion
“as being particularly vulnerable in the case of environmental degradation“.?
Such a position, although criticised for leaving the door wide open for claims
dealing with a whole range of rights (Berkes, 2018:3-4), can be explained by the
fact that the State actually exercised control over activities carried out within
its territory, thus partially equating this situation with circumstances inherent
to cases of regular territorial jurisdiction. Therefore, since the State exercised
full control over its territory and activities carried out within it, there seems
to be no reason to limit the extraterritorial occurrence of transboundary con-
sequences to the violation of certain human rights only.

It may be concluded that the Court does not seem to intend to continue treating
extraterritorial obligations and claims as exceptional (Feria-Tinta, Milnes, 2016:
80) but instead perseveres in further expanding the limits of the concept by
determining them in rather broad terms.

4. Extraterritoriality within or beyond jurisdiction?

Effective control over intra-territorial activities with transboundary consequ-
ences has been perceived by the legal doctrine both as a new link to establish
extraterritorial jurisdiction and as an application of the customary no-harm
rule. Although valid arguments can be found to support both stances, it appears
that the most acceptable position combines elements of both.

4.1. The extensive extraterritoriality threshold
as a general standard of jurisdiction?

According to the first position (Banda, 2018; Berkes, 2018: 1), the IACtHR has
created a new extraterritoriality threshold based on effective control over intra-
territorial activities, in addition to effective control over an area and effective
control over persons. However, can it be considered as a general human rights
standard?

Certain scholars advocated such an understanding of the term ’jurisdiction’ con-
tained in jurisdictional clauses of human rights treaties long before the IACtHR’s
advisory opinion saw the daylight. Boyle believes that, in cases of transboundary
pollution, victims “fall within the ’jurisdiction’ of the polluting State - in the
most straightforward sense of legal jurisdiction®, thus subsuming the effective
control over activities criterion within classical thresholds for extraterritorial

25 Advisory Opinion 0C-23[2018], § 243. The Courtincluded into this list the right to property,
right to private life, right to health, water, food, and right not to be internally displaced.
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jurisdiction (Boyle, 2012: 638). Besson takes the position that the notion of
jurisdiction should not be “conceived differently depending on whether it appli-
es inside or outside the territory of a State party“ (Besson, 2012: 866). If this
argument is applied to the specific circumstances of environmentally harmful
activities, it appears that the State does not exercise direct effective control
over persons whose rights are violated as a consequence of pollution even when
those persons are located on its own territory. In other words, the necessary
link between a State and a particular person whose rights are infringed within
that State’s territory is also based on the effective control over harmful activities
criterion. Why should a different criterion be applied if the pollution reaches
victims beyond borders?

In addition, if the three extraterritoriality criteria are compared, it is obvious
that the determinant 'effective control’ is their common element, whereas they
are distinguished by the objects of control, i.e. whether the control is exercised
over territory, persons or activities. If control is perceived as “a notion that
concerns the enforcement of a State’s directives or orders*, whereas a directive
or order are understood as “a means to prescribe” someone’s conduct, it may be
concluded that effective control actually refers to “a State’s capacity to enforce
its directives®, i.e. its legislation (Duttwiler, 2012: 160). Setting things up this
way, there is no crucial difference between the classical effective control over
territory and person criteria and a new one having activities as the object of
State’s control. The pointis that all three are capable of satisfying the necessary
link between the State and the victim since in all three cases it is the enforcement
of State’s legislation, regulations or orders, either through acts or ommissions,
that resultin the extraterritorial infringement of human rights. Such an under-
standing is in line with Hampson’s interpretation of the relevant case-law of the
ECtHR. Namely, the Court referred to the exercise of all or some of the public
powers normally to be exercised by the State as the appropriate threshold to
be applied in order for the activity to be an exercise of jurisdiction (Hampson,
2011: 179). Regulating hazardous activities, issuing relevant licenses, as well
as supervising them, is, without any doubt, a prerogative of the State; thus, the
exercise of public powers through which a victim of their transboundary con-
sequences may be considered to be within State’s jurisdiction.

A valid argument is offerred by Boyle who claims that the non-discrimination
principle demands that victims of environmental harm, both within and beyond
State’s borders, should be treated equally and allowed the protection afforded
by international human rights treaties. The author considers that claiming that
the State has no obligation to take effective preventive measures, simply because
the effects of activities carried out within its territory are extraterritorial, is
not compelling (Boyle, 2012: 639-640). Similarly, a State would easily escape

26



B. YyukoBuh | cTp. 15-34

responsibility for human rights violations, although it undertook to respect and
ensure them, if the obligation ceases at the national boundaries (Feria-Tinta,
Milnes, 2016: 75). Or, in quite abstract terms, it would be a paradox “to accentuate
the fundamental, universal, and absolute character of human rights provisions
and to simultaneously keep them within the frontiers of the concept of State
jurisdiction” (Kanalan, 2018: 59).

4.2. Duty to prevent transboundary environmental damage as a
criterion for extraterritorial application of human rights treaties?

According to the second proposition, the advisory opinion did not establish a
new link for extraterritorial jurisdiction; it simply interpreted the due diligence
obligation to prevent transboundary environmental harm in a manner to pro-
vide an additional, extraterritorial scope of human rights to life and humane
treatment, and, at the same time, “effectively conflated the extraterritoriality
threshold with the obligation to prevent transboundary damage” (Vega-Barbosa,
Aboagye, 2018: 296). This line of reasoning stems from the sentence included in
paragraph 102 of the Advisory opinion in which the IACtHR provided that “the
potential victims of the negative consequences of such activities are under the
jurisdiction of the State of origin for the purposes of the possible responsibility
of that State for failing to comply with its obligation to prevent transboundary
damage” (italics added by the author).?

A number of arguments may be raised in favour of this second option, some of
which relate to a confusion between criteria for establishing extraterritorial
jurisdiction and conditions for establishing State responsibility for internati-
onally wrongful acts.

First of all, the IACtHR is speaking of State responsibility for the violation of
the duty to prevent transboundary harm, not the duty to respect and ensure
human rights guaranteed by the ACHR. In case this is so, effective control over
activities may be qualified as a condition of attribution, as an element of State
responsibility, not as a criterion of extraterritorial jurisdiction. However, in
cases of transboundary environmental harm, the effective control is not the
appropriate condition to be applied for the purposes of attribution since the
State is responsible for the conduct of its own organs, not the acts of private
entities that actually caused transboundary pollution.

Secondly, there needs to be a specific relationship between a State party and an
individual for the application of duties with regard to human rights to arise. In
line with this argument, it might be that the IACtHR was “too quick to assimilate

26 Advisory Opinion 0C-23[2018], § 102.
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it to some kind of mere factual power or control test for some, or to a mere capa-
bility to respect human rights requirements for other” (Besson, 2012: 859). As
previously noted, the IACtHR requires that the State “is in a position to prevent”
hazardous activities from causing transboundary harm, thus implying that
State’s capability is among the conditions for the new jurisdictional threshold.
However, Besson believes that “state jurisdiction is not merely about feasibility
or capability” to respect human rights and that the “question of the concrete
feasibility of duties only arises once jurisdiction has been established and the
abstract rights recognized” (Besson, 2012: 868). Again, it would seem that the
[ACtHR conflated the jurisdictional threshold with the other condition for State
responsibility - a breach of an international obligation.

Thirdly, not only the effective control and capability but causality as well might
serve as an argument in favour of the hypothesis that the Court conflated ju-
risdiction requirements with conditions for establishing State responsibility. If
cause and effect relationship is perceived as a requirement for extraterritorial
jurisdiction, it would imply that “every directly and immediately caused harmful
result amounts to an exercise of jurisdiction, which is hardly the case (Duttwiler,
2012: 153-154). As a counterargument, it must also be acknowledged that the
IACtHR does not perceive causality as the only extraterritoriality threshold,
butrequires other conditions to be met cumulatively. In other words, not every
act or ommission with transboundary consequences would lead to establishing
extraterritorial jurisdiction, only those that can be qualified as acts of State
authority, whereas the State had atits disposal certain measures to prevent the
transboundary effects from occurring.

4.3. A compromise - combining the elements of the two positions

As seen from the considerations discussed above, each of the arguments offerred
in favour of either the first or the second proposition is rebuttable. Therefore,
a compromise based on certain elements of both approaches appears to be the
most acceptable position.

On the one hand, effective control over intra-territorial environmentally harmful
activities does represent a link for establishing extraterritorial jurisdiction of
the State over the victim of human rights violations for the purposes of applying
the ACHR, in addition to the two already firmly established criteria of effective
control over territory and persons. On the other hand, duty to prevent transbo-
undary harm is of relevance, but not in the context of establishing jurisdiction.
The IACtHR profitted from the no-harm rule of international environmental law
for the purposes of interpreting the content of specific human rights. The Court
is quite explicit when it concludes that “although the principle of prevention in
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relation to the environment was established within the framework of inter-State
relations, the obligations that itimposes are similar to the general duty to prevent
human rights violations“.?” In other words, rules of international environmental
law provided precise content to human rights by defining very concrete negative
and positive environmental obligations of States parties to the ACHR.?®

However, the two elements are not equally represented in positive international
systems of human rights protection. Whereas the additional threshold for the
extraterritorial application of international human rights treaties is limited
to the inter-American system (at least for the time being), the environmental
dimension of human rights has been recognized by both universal and regional
systems of human rights protection, all of which (with some minor differences)
accept that human rights imply concrete negative and positive environmental
duties. The only novelty in this regard, but a very significant one, is the IACtHR’s
position that positive environmental obligations exist not only in the context of
environmental harm caused within but also outside State’s borders and, most
importantly, that victims of human rights breaches caused by environmental
nuisances have the capacity to initiate proceedings before an international court.

5. Concluding remarks

First, the question is raised whether the extensive criterion for extraterrito-
rial jurisdiction has the potential to develop into a general standard applica-
ble in other systems of human rights protection, both universal and regional,
and to expand to other areas of environmental degradation and even beyond
environmental scenarios. Within the ambits of environmental protection, it is
sensible to expect its applicability not only with regard to classic examples of
cross-border pollution, such as pollution by hazardous substances of rivers or
air, but also with regard to damage induced by global environmental threats,
i.e. global warming and climate change. Although the causality condition will
most surely be difficult to prove in such situations, the third extraterritoriality
threshold opens the door towards international mechanisms that have so far
been closed for victims of human rights violations caused by climate change.

Next, can it be expected that the effective control over activities criterion expan-
ds to other activities beyond the sphere of degradation of the environment? For
example, why shouldn’t the same principle be applied to situations concerning
the use of drones without an exercise of jurisdiction in the classic sense, or sur-
veillance over persons situated abroad by activities carried out in the territory
of a State, even the activities of multinational corporations abroad? The HRC’s

27 Advisory Opinion 0C-23[2018], § 133.
28 Advisory Opinion 0C-23[2018], § 123-241.
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Concluding Observations on the fourth periodic report of the United States of
America quite curiously demand that the USA should “take all necessary measures
to ensure thatits surveillance activities, both within and outside the United States,
conform to its obligations under the Covenant, (...) regardless of the nationality
or location of the individuals whose communications are under direct surveillan-
ce” (italics added by the author).?® Though Kanalan understands this position
of the HRC to be a confirmation that “human rights obligations of the US exist
extraterritorially regardless of the exercise of jurisdiction” (Kanalan, 2018: 52),
the HRC’s conclusion can also be interpreted as expanding the threshold for
exercising extraterritorial jurisdiction in the manner to encompass effective
control over intra-territorial activities.

As already explained, elements of the new jurisdictional link can be found in the
case-law of other international courts and bodies, which may suggest that (with
the stimulus from the latest developments) its application might expand to other
international bodies as well. Besides, there has so far been strong “evidence of
convergence in the environmental case law and a cross-fertilization of ideas
between the different human rights systems” (Boyle, 2012: 614). In this regard,
let us hope that the analyzed advisory opinion would serve as an occasion for
further cross-fertilization with respect to the issue of extraterritoriality even
before the conservative ECtHR.
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Ap Bojana Yyukosuh,
Banpednu npogpecop IlpasHoz pakyamema,
Yuusepsumem y Beozpady

O/JIrOBOPHOCT JAPXABE 3A KPIIEEHE /bY/ICKHX IIPABA
Y C/1Y4A]Y IPEKOTPAHUYHE EKOJ/IOLUIKE ILITETE -
HOBO CXBATAIbE EKCTEPUTOPHJA/IHOCTH Y IIPHMEHH
MEBYHAPOJHHUX YIOBOPA O /bY/ICKUM IIPABHMA?

Pe3ume

Y casemodasHoMm muuisberby 0 /bYOCKUM NPpaBUMA U HCUBOMHO] cpedUuHU Koje
je yceojuo kpajem 2017. 2o0uHe, Mehyamepuuku cyd 3a sbydcka npaea ce 6asuo
numarbem 0a au dpixcasa yz2080pHUYya Amepuuke KOHBeHYUuje O sbydCKUM
npasuma modice da odzosapa 3a nospede /LYACKUX npasa 0coba Koje ce Hasase
84H FbeHe mepumopuje, a Koje cy HacmaJie Kao noc/1eduya eko10wKy WmemHux
aKmueHoCMu €a NPeKo2paHu4HUM nocaeduyama Koje cy hpedyseme y oKeupy
mepumopuje dpxcage u Had Kojuma je dpicasa 8puiuaa cmeapHy KOHMpOoLy.
Pad npysca demasbHy aHau3ly nodumusHoz odzosopa Mehyamepuukoe cyda
U nopedu 2a ca pecmpukKmugHUM CX8amarsem KpumepujymMuma 3a 3acHUsdrs-e
ekcmepumopujaJiHe Had/iexicHocmu Koje je HacmaJo y npakcu Esponckoe cyda
3a sydcka npasa. Aymop, usmehy ocmanoe, 3aksmsyyyje da cmas Mehyamepuukoz
cyda pedeuHuwie mpaduyuoHa IHU mecm cmeapHe KOHmpo.Jie Had mepumopujom
uau ocobama u mo y Hekoauko achekama. Hosu eaemenmu koje ygodu Cyo ce
K8aAU@UKYjJy Kao mpojaku -y CyumuHCKOM, CAOPHCUHCKOM U NPOCMOPHOM CMUCY.
IIpedmem anaause je u npupoda Hogoz koHYyenma. Y pady ce cmoaa ucmpascyje da
JIU ce eKCMeH3UBHU KOHYenm ekcmepumopujaaHocmu Mojce cmampamu onwmum
cmaHdapdom mehyHapodHOz npasa sbydcKux npasa, uau je y numarsy (He)ucnpasHo
mymaverbe 06asese cnpevasarod npekoepaHuvHe eko10ukKe wmeme Kao jedHoz 00
HajeascHujux npaguaa mehyHapodHoz eko10uKoe hpasa. Aymop ¢ mum_y ge3u Hyou
6pojHe apaymMeHme Kako y npu/102 mako U npomus ceake od dge mese, da 6u nomoM,
Kao Hajnpuxeam.busuje, U3He0 KOMNPOMUCHO peulerse 3dCHOBAHO HA 00abpaHum
esemeHmuma o6a npucmyna. KonauHo, y pady cy pazmompeHu u u3zzedu 3a dasve
wuperse eKCmeH3U8HoO2 KOHYenma ekcmepumopujasHocmu Ha o6.aacmu Koje HUcy
HYJICHO Y 8€3U €A 3aWmumoM JicugomHe cpeduHe, Kao Uy dpyze cucmeme 3aumume
/BY0CKUX NPasa, Kako yHUgep3a/iHe mako U pe2uoHaJaHe.

KmyuHe peuu: ekcmepumopuja/iHa Ha0Ae#CHOCM, NPEKO2PAHUYHA eKON0WKA
wmema, LydcKa npasa, cmeapHa KoHmpo.ia, Mehy-amepuuku cyo 3a sydcka npasa,
Eeponcku cyd 3a sydcka npasa.
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