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NON-PROMULGATION OF MANDATORY COVID-19
VACCINATION IN THE REPUBLIC OF SERBIA™

Abstract: The first COVID-19 case in the Republic of Serbia was registered
on 6" March 2020. The World Health Organization declared the COVID-19
pandemic five days later. In the circumstances of the ongoing pandemic,
the Republic of Serbia clearly faced, and is still facing, serious challenges.
Once the infection began spreading, the state introduced various economic,
legal, and medical measures to lessen the negative effects of the pandemic,
constantly modifying them to adjust the rigidity of state response to the
intensity of different waves of infection. Both individual and overall effects
produced by the adopted measures are a highly interesting study topic. Yet,
the available measures which were not introduced seem to be as interesting
to research. This particularly refers to mandatory vaccination. In that con-
text, two questions arise: what is the rationale for the authorities’ decision
not to introduce mandatory vaccination, and what it actually means from
legal perspective. This paper focuses on the later question. Specifically, the
paper aims to provide a possible interpretation of the recommended (non-
mandatory) COVID-19 vaccination, and discuss the roles of participants
and possible civil liability. In this pursuit, the author relies on the normative
method and different analytical techniques, with due respect for theoretical
achievements in medical law.
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" Pajjje IO4 NCTUM HA3UBOM Npe/iCTaB/beH Ha MehyHapoHOM HayYHOM cKy 1y ,,JlesioBame
MHCTUTYLUja CUCTEMA y BAHPEHUM CHTyaljdjaMa — UCKYCTBa ¥ U3a30BH”, O/IP’)KAaHOM Ha
[IpaBHOM dakysnTeTy YHUBep3uTeTay Humy, 20. anpusa 2022.
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1. Introduction

On 10t March 2020, the Government of Republic of Serbia declared COVID-19 a
contagious disease' and introduced a cluster of measures, including a temporary
ban for foreign citizens from countries with a high infection rate to enter Serbia,
atemporary ban on export of essential goods important for the Serbian citizens,?
as well as a change in the structure, organization and modus operandi of the Crisis
Management Team.? On 15" March 2020, the President of the Republic, together
with the President of the National Assembly and the Prime Minister*, declared
the state of emergency®.® Consequently, the previously introduced measures
were complemented with a set of restrictive and incentive measures declared
by the National Assembly, the Government, the Crisis Management Team, and
the Serbian Central Bank.

Once the Serbian National Assembly lifted the state of emergency on 6" May
20207, the implemented measures remained the subject of constant analysis.
Apparently, going back to the routine that existed before imposing the state of
emergency was neither possible nor recommended. It was crucial to adjust the
rigidity of implemented measures to the current epidemiological assessment;
thus, certain measures were suspended, new measures were introduced, but
most of them were modified over time. The overall effects of implemented me-
asures will be the subject matter of future scientific research. Yet, one measure
that was not introduced is worth elaborating on.

As of the end of 2020, as many as five COVID-19 vaccines were available in the
Republic of Serbia. Yet, mandatory Covid-19 vaccination has never been intro-
duced to date. This raises various medical but also legal and ethical questions.
In this article, we try to clarify the complex legal nature of what is called “re-
commended” Covid-19 vaccination, with specific reference to the roles of health
care providers and the key constituents of well-founded informed consent.

1 Article 1, the Decision of the Government of the Republic of Serbia on declaring COVID-19
disease caused by SARS-CoV-2 virus a contagious disease, Official Gazette RS, 23/2020.

2 Article 1, The Decision on temporary ban on export of essential goods of importance for
the population, Official Gazette RS, 28/2020.

3 Articles 1-23, The Regulatory Act on the composition, operating procedures and organization
of crisis management teams in emergency situations, Official Gazette RS, 27/2020.

4 Article 200, para. 5 in relation to paragraph 1, Constitution of the Republic of Serbia,
Official Gazette RS, 98/06.

5 The Decision on the State of Emergency, Official Gazette RS, 29/2020.

6 As already noted (Nasti¢, 2020: 71), it was possible to select a different legal route by
resorting to the Act on decreasing the risks of disaster and mitigating state of emergency,
Official Gazette RS, 87/2018.

7 The Decision on lifting the State of Emergency, Official Gazette RS, 65/2020.
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2. Introducing mandatory Covid-19 vaccination?

The promotion of patients’ rights, as the youngest group of widely recognized
human rights, was initiated during the 20" century (Jpamkuh, 2018: 9). Namely,
during the Major War Criminal Trial, a number of standards was formulated on
the subject of standard medical behavior®. These were summarized and included
in the Universal Declaration of Human Rights (UDHR). Among other universally
recognized “standards of achievements for all people and all nations”?, it is
resolutely stated that no one shell be subjected to torture or to cruel, inhuman
or degrading treatment or punishment (Article 5, UDHR), and the concept of
informed consent has become the international norm which is not restricted
to any single jurisdiction (Beran, 2016: 110). In the International Covenant on
Civil and Political Rights (ICCPR),'? it is stated not only that cruel, inhuman or
degrading treatment or punishment is forbidden but also that no one shall be su-
bjected to any sort of medical or scientific experimentation without his/her free
consent (Article 7, ICCPR). This initiated a paradigm shift from “paternalistic” to
“autonomy”-based medical practice. Simply, medical personnel are expected not
only to take care of one’s health but also to fully respect the patient’s integrity
and his/her human rights in the process. A patient is no longer a protégé of medi-
cal experts but an equal (contractual) partner whose consent is the key factor in
deciding whether the intervention will be undertaken (/Jpamkuh, 2018: 10-11).

The Republic of Serbia recognizes both of these documents!!. The Constitution
of the Republic of Serbia is built on the aforesaid principles and installs a novel
voluntas aegroti suprema lex est paradigm into its legal system!2. Further, the
Patients’ Rights Act of the Republic of Serbia promotes the idea of partnership
between a doctor and a patient,'® based on the patient’s right to be informed*#,
the freedom of choice in selecting medical services, the right to informed consent

8 These standards were elaborated during Subsequent Nuremberg Trials and incorporated
into a document later known as the Nuremberg Code.

9 Preamble, The Universal Declaration of Human Rights, 1948. [Electronic version]. Retrieved
28.01.2022, from https://www.un.org/sites/un2.un.org/files/udhr.pdf

10 The International Covenant on Civil and Political Rights (1976). Retreived 29.01.2022
from https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

11 Serbiarecognizes the former one as a member state of the United Nations, and the latter
on the basis of the Act on Ratification of the International Covenant on Civil and Political
Rights, Official Gazette SFR], 7/71.

12 Article 25, the Constitution of the Republic of Serbia (2006).
13 Article 3, paragraph 5, the Patients’ Rights Act, Official Gazette RS, 45/13 and 25/19.
14 Article 7, the Patients’ Rights Act.
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in deciding on anything concerning his/her health?, the right to complaint'®, as
well as the right to be fully compensated for sustained damage resulting from
non-compliance with any of these principles?’.

Vaccines are the most successful and cost-effective medical technology ever de-
veloped. They are the reason why most people have not experienced commonly
recognized vaccine-preventable infection (Lantos, Jackson, Harrison, 2012: 132).
It is well known that vaccination plays a significant role in controlling preven-
table diseases, that there is an indisputable link between exemptors and the
disease transmission, and that immunization linked to fines may successfully
establish a sustainable preventive system (Opel, Diekema, 2012: 141-142). Yet,
a considerable part of world population questions mandatory vaccination?®,
especially of children, and many people believe that mandatory vaccination
constitutes a violation of the fundamental legal principles.

Ample concerns come from sensationalistic media reports'®, rumors, prejudices,
and non-credible sources in general (/[ pamkuh, 2018: 26). Concerns about the
vaccine safety essentially stem from the fear of counter-indications,?® but there
is also a wide-spread opinion that mandatory vaccination is a form of inhumane
treatment, even an attack to one’s physical integrity. Making vaccination man-
datory (and eliminating personal exemptions) may actually hinder the efforts to
promote vaccination among the anti-vaccination groups; it may also anger those
who are vaccine-hesitant and activate those people who do get vaccinated but
who also support the freedom of choice (Opel, Diekema, 2012: 143).

15 Articles 12 and 15, the Patients’ Rights Act.
16 Article 30, the Patients’ Rights Act.
17 Article 31, the Patients’ Rights Act.

18 Vaccination strategies come with different degree of coercion which varies from “forced
vaccination” as the most coercive act to “persuasion” as the least coercive act (Yeh, 2022:
258). The European Court of Human Rights (ECtHR) has brought some clarity regarding this
terminology. Mandatory immunization secures compliance through established duty, and itis
a form of lawful interference with the right to respect for private and/or family life, but also
the freedom of thought. As such, it should be distinguished from compulsory immunization
which is considered to be forced medical treatment in a strict sense which, therefore, implies
unlawful interference (Case 47621/13 and 5 others Vavricka and Others V. The Czech Republic
[2021]). See: An interesting analogy to mandatory voting (Wang et al., 2021: 165).

19 See:Abriefretrospective on how media headlines based on entirely wrong interpretation
of the European Court of Justice (C] EU) decision about liability for vaccine as a defective
product can make public confusion (Kapanukuh Mupuh, 2017: 138-140).

20 Asamatter of fact, none of the vaccines and none of the medicines are 100 percent safe
per se. However, when compared to most medical interventions necessary to cure any vaccine-
preventable disease, vaccines are incomparably safer (Lantos, Jackson, Harrison, 2012: 132).
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The conclusion that mandatory vaccination is a form of violation of some fun-
damental human rights is not the wrong one per se. However, contrary to the
libertarian ideology, the guarantee for both human and minority rights is never
unconditional, with the exception of absolute human rights?. It is impossible
to give an abstract response to the conflict between the claims of individual
autonomy and public interests (Wang, Moribe, Arruda, 2021: 165) but, in gene-
ral, whenever there is a tension between individual rights and public interests,
the latter prevails. In the context of an ongoing pandemic, freedom cannot be
absolute when choices of individual make him/her a potential vector of illness
(Wang, et al, 2021: 164). Public interests are considered to outweigh individual
ones; in order to protect them, if solidarity cannot be achieved otherwise, in-
dividual rights can be limited??. Human rights can even be restricted. So, the
major ethical question is not if but to what extent state could adopt any form of
coercive vaccination policy (Yeh, 2002: 255).

A general rule that promotes free will, including the rule that no medical inter-
vention shall be performed without previously attained consent, may as well
be subject to restriction. The introduction of mandatory immunization is one
way to limit these rights. The question is whether this is permissible under the
conditions specified in Article 20 of the Serbian Constitution?.

First, the Act on Protection of the Population from Infectious Diseases declares
immunization as mandatory, depending on the circumstances, either as a pre-
ventive or as a post-exposition measure.?* The imperative nature of the norm

21 Article 202 in conjunction with Articles 23, 24, 25, 26, 28, 32, 34,37, 38,43, 45, 47,49, 62,
63, 64 and 78 of the Constitution of the Republic of Serbia (2006); Article 4 in conjunction
with Articles 6, 7, 8, 11, 15, 16 and 18 of the International Covenant on Civil and Political
Rights (1976).

22 Thereis an interesting point regarding solidarity in the COVID-19 vaccination process
or vaccination process in general. Namely, the entire Social Health Insurance system is
mandatory and there are pretty much no opt-out options, and “similarity test” implies the

acceptable degree of coercion on mandatory vaccination, which is also grounded on solidarity
(Yeh, 2022: 258).

23 When interpreting the constitutional norms on this matter, it is important to do so in
the spirit of the so-called Oviedo Convention and its narrower frame for possible restriction
of human rights (in comparison to Article 8 paragraph 2 and Article 15 of the European
Convention on Human Rights). See: Article 26 of the Act on the ratification of the Convention
for the Protection of Human Rights and Dignity of the Human Being with regard to the
Application of Biology and Medicine: Convention on Human Rights and Biomedicine, Official
Gazette RS, 12/2010; Act on the ratification of the European Convention on Human Rights
(with Protocols 4, 6, 7, 11, 12 and 13), Official Gazette SMN, 9/03, 5/05 and 7/05 and Official
Gazette RS,12/10 and 10/15.

24 Articles 32 and 33, Act on Protection of the Population from Infectious Diseases, Official
Gazette RS, 15/16, 68/20 and 136/20.
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is confirmed by the prescribed sanction for non-compliance with the primary
rule (ranging from 50.000 RSD to 100.000 RSD).?* The number of cases when
immunization is mandatory, clusters of individuals “compelled” to be immunized,
as well as exceptional circumstances?® are strictly specified.

This Act also states that, in the event of an outbreak of an epidemic of an infec-
tious disease, recommended or mandatory immunization may be proclaimed
for all individuals, or for certain categories.?” Both mandatory and recommen-
ded immunization may be ordered by an act issued by the Minister of Health.?®
Therefore, considering that the permission to restrict the basic constitutional
right comes from the Act as a hierarchically adequate legal act, it is prudent to
say that the first condition is met.

Second, according to the Serbian Constitution, the protection of both mental
and physical health of the population is of the highest priority?’. An entire set of
human rights and freedoms?° may be restricted if it is necessary to protect these
values. In that context, the need to protect human lives, public health and public
safety are the objectives acknowledged by the Constitution; therefore, restricti-
ons of human rights and freedoms are allowed if any of them is compromised.3!
When it comes to vaccination, considering that vaccination generally offers a
benefit not only to the person who is immunized but also to the community
(Wang, et al. 2021: 167), such a restriction makes absolute sense.

25 Article 85, paragraph 1, point 6, Act on Protection of the Population from Infectious
Diseases.

26 Exceptional circumstances are reduced to confirmed medical counterindications of
a specific vaccine. The Serbian legislation does not recognize other reasons but there are
nonmedical exceptions worth considering. For example, personal beliefs could be recognized
as a valid reason to refuse vaccination. Moreover, there is strong case that protecting the
right to refuse vaccination on the basis of personal convictions in a way that minimizes
unfairness may have a counterintuitive effect, as it would actually decrease resistance to
vaccination which is definitely on the rise (Opel, Diekema, 2012: 142-145).

27 Similarly, it applies to restrictions of mobility rights. Article 52, 53, 53a of the Act on
Protection of the Population from Infectious Diseases.

28 Article 33 para. 3 in relation to Article 6 para. 1, Article 7 para. 3, and Article 11 para. 1
of the Act on Protection of the Population from Infectious Diseases.

29 Article 68 of the Constitution of the Republic of Serbia.

30 Article 43, paragraph 4; Article 44, paragraph 3; Article 46, paragraph 2; Article 54,
paragraph 4; Article 83, paragraph 2 of the Constitution of the Republic of Serbia.

31 As the Constitutional Court of Republic of Croatia ironically states in the decision
on same issue, the need to protect children’s lives, but also public health and safety in
general, has absolute priority over anyone’s “right to make (a wrong) choice” (the Decision
of the Constitutional Court of the Republic of Croatia n U-1-5418/2008, U-1-4386/2011, U-I-

4631/2011).
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Further, the Serbian Constitution allows for the restriction of human right only
if the limitation can be introduced in such a manner that the substance of the
rightis not compromised. The Serbian Constitutional Court states thatitis nece-
ssary to differentiate between “the attained human and minority rights” which
cannot be reduced even through amending the Constitution, and the “level”
of these rights®. In that context, the level refers to the manner in which these
human rights are exercised, whereby the established manner is not immutable.

In a later decision on the merits,*? the Serbian Constitutional Court explicitly
stated that the introduction of recommended or mandatory vaccination enta-
ils a change in how the right to health protection is exercised.?* Although this
situation may be subject to different interpretations, the Constitutional Court
established that the introduction of reccommended or mandatory immunization
does not threaten the substance of any constitutionally proclaimed human right.

Finally, pursuant to the Serbian Constitution, competent authorities are expected
to constantly (re)evaluate whether the restriction is proportional to the purpose
of restriction in a democratic society (Article 20). It means that the legitimate
aim has to be firmly established, that there is a rational connection between
the restrictive measure and the legitimate aim, but also that there is no other
available less restrictive measure to achieve the same goal. The so-called pro-
portionality test, performed by constitutional courts all over the world, aims to
guarantee the greatest protection of individual rights with the least restriction
on another (Wang, et al., 2021: 168). In the context of the ongoing pandemic, any
restriction on individual freedom needs to be justified and proportional to the
desired public health gains (Wang, et al., 2021: 164-165).

The constitutional right to health protection of individuals is correlated with
the obligation of the state to take protective and preventive measures for the
entire population, but it also entails the obligation of each individual to comply
with a measure so that other people can exercise their right to health protection.
The right to refuse medical treatment can be restricted if such a restriction is
necessary (inter alia) for the protection of public health or rights or freedoms
of others (Yeh, 2002: 256). Bearing in mind the provision of the Patients’ Rights

32 The Decision of the Constitutional Court of the Republic of Serbia 1¥3-479/2014.
33 The Decision of the Constitutional Court of the Republic of Serbia 1Y3-48/2016.

34 Inlegal theory, it has been correctly noted that the Court challenged all the arguments
of the constitutional review initiators, which is quite unusual. The scope of the normative
assessment and the content of the Court decision raise suspicion on whether the nature of the
decision-making process hasbeen intentionally tempered in order to avoid public discussion
on the initiators’ arguments in front of all judges (Ristivojevi¢, 2017: 484).
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Act?, the Serbian Constitutional Court stated that mandatory immunization may
be a necessary measure to preserve the collective immunity and to eradicate
infectious disease; if that is the case, proclaiming mandatory immunization is
not contrary to any human right.3¢

The very fact that the Republic of Serbia coped with tens of thousands of newly
infected patients on a daily basis suggests that previously introduced less rigid
measures were not effective. Thus, it seems that the introduction of mandatory
vaccination might have been a legitimate way to fight COVID-19. It also seems
that shift from voluntas aegroti suprema lex est to salus populi suprema lex est
might have been both logical and necessary.

Indeed, we see the logic of legal experts dealing with this issue who criticize
any influence of Criminal Policy into Healthcare (PuctuBojesuh, Camapyuh,
2018: 548-549). We also agree thatitis highly questionable whether mandatory
immunization was rightfully introduced in legal system of Republic of Serbia
in the first place®”. But even though health experts do not fully agree, at least in
some phases of the pandemic, the introduction of mandatory COVID-19 vaccina-
tion had met both “proportional” and “subsidiary” criteria.?® The introduction
of such a measure would have been the example of the state’s determination to
promote the principle of lawfulness in a critical emergency situation.

Yet, the authorities in the Republic of Serbia chose a different route by intro-
ducing recommended instead of mandatory vaccination. This approach would
seem logical, and would thus remain out of the focus of this research, if the
authorities conduct had been more consistent and less contradictory. On the
one hand, the active pro-vaccination campaign was entirely based on fear: fear
of death, hospitalization, long-term negative effects of infection (especially for
elderly citizens), loss of employment, etc. It was constantly emphasized that the
undisciplined (unvaccinated) people were the ones to blame for the occurrence
of any negative effects (Munytunosuh, 2020: 257-258). If so, we have no doubt
that the introduction of mandatory vaccination would have been an absolutely

35 Article 15 para. 1 of the Patients’ Rights Act specifically states that the patientis entitled
to autonomously decide on every issue concerning his/her life and health, except when it
directly endangers the life and health of others.

36 Decision of the Constitutional Court of the Republic of Serbia 1Y3-48/2016.

37 For a detailed critique of the Constitutional Courts standpoint regarding the initiative
to investigate whether the constitutional requirements were met when deciding on the
proclamation of mandatory immunization and other restrictive measures in specific cases,
see: Ristivojevi¢, 2017: 485-497.

38 Inthis context, proportionality implies that the extent of restriction corresponds to and
is equivalent to the projected legitimate goal, and subsidiarity means that there is no less
rigid means available to achieve the same goal (Ristivojevi¢, 2017: 493).
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legitimate way to respond. However, state authorities had failed to introduce
this measure; moreover, they had bluntly left the choice to individuals, not only
in terms of citizens’ consent to vaccination but also in terms of selecting one
of the available vaccines which a citizen would receive if he/she decided to get
vaccinated. Thus, the authorities actually renounced liability for any negative
effects of the vaccination. Apparently, it calls for a comprehensive legal analysis
of this situation. The next part of this paper offers the starting point for further
research and debate.

3. 0On true legal nature of recommended vaccination
against COVID-19 in the Republic of Serbia

From December 2020, as many as five different vaccines were successively ava-
ilable to citizens in the Republic of Serbia®*. Bearing in mind the level of threat
that nations worldwide had encountered during the pandemic and the limited
access to vaccines, considering that the production capacity was unable to meet
the global demand (Wang, et al.,, 2021: 164), it may be said that the Republic of
Serbia was among the few privileged nations which had access to several vaccines
in early phases of the COVID-19 pandemic.

In the previous part of this paper, we noted that there was a possibility to intro-
duce mandatory vaccination by making one or more of the available COVID-19
vaccines mandatory. While this issue may be subject to different interpretations,
the prevailing understanding is based on the stance that the Serbian Constitution
allows for restrictions of individual rights. Yet, the term “restriction”, particu-
larly if it can be equated to a physical attack on one’s integrity, should be used
very cautiously. This mainly refers to possible outcomes of such an intrusive
action. It implies that the overall consequences of restriction (in this case, the
effects of mandatory vaccination) must be positive. In other words, mandatory
vaccination against COVID-19 is constitutional in general but the actual mandate
may still be unlawful, depending on the concrete elements of mandate policy
(Wang, et al., 2021: 168).

Any time new medical procedure is included into a medical protocol, it is nece-
ssary to secure a high level of certainty, especially when it comes to negative
effects of procedure in question. Ideally, when providing information necessary
for patient to legally consent, medical experts should be able to inform them
about the level of necessity or even certainty of whether and when specific
damaging effects will occur.

39 The available vaccines were: Pfizer-BioNTech and Moderna mRNK vaccines); Gamaleya
Research Center (Sputnik V) and AstraZeneca (viral vector vaccines); and Sinopharm (a more
traditional inactivated vaccine).
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Even today, human body obviously remains a secret. All mechanisms in human
body have not been examined completely, which makes this ideal difficult to
achieve. In clinical practice, medical professionals are expected to deal with spe-
cific situations involving a lower level of certainty. Yet, even in regular circum-
stances, it is unacceptable to deal with all or most of the vital information only
on level of possibility or probability, let alone in a situation when the procedure
is imposed as mandatory. On the other hand, when intervention is imposed as
mandatory, it is necessary for the “knowns” to significantly outweigh the “un-
knowns” in terms of the positive but especially damaging effects of intervention.

The overall value of vaccination, particularly the mandatory vaccination, has
to be positive. Mandatory immunization policies are more ethically defensible
and politically acceptable when the disease is deadly, highly contagious and/or
difficult to treat, but primarily if the vaccines are safe (Lantos, Jackson, Harrison,
2012: 136). It seems that it might be easier to introduce mandatory vaccination if
the requirement is limited to a certain subpopulation.*® The ethical justification
for any coercive state action, such as mandatory vaccination without the option
ofa “personal belief exemption” (especially if refers to all citizens), must be pre-
dominantly based on the “no harm” principle (Opel, Diekema, 2012: 143-144).

We agree that urgent need to alleviate the crisis caused by COVID-19 demands
a departure from traditional vaccine regulatory pathways, but certainly not
at the expense of vaccine safety, efficacy and quality (Smith, Forman, Parker,
Perehudoff, Rawson, Sekalala, 2021: 147). In other words, shifting from the
primum non nocere to salus aegroti suprema lex est paradigm is neither ethically
nor legally acceptable.

The COVID-19 pandemic is ongoing for more than two years now, but there is
still no consensus in the scientific community even on the most basic questions.
To name just a few: the origin of the virus is unknown, or unconfirmed at best;
the spreading methods, especially the asymptomatic ones, are not precisely
described; we are not certain whether this will be a permanent or a periodic
threat; another unresolved question is whether all people are susceptible to the
virus to the same degree, and whether all people are predisposed to develop
severe symptoms, or just specific groups of people; there is an ongoing deba-
te on whether COVID-19 is a pulmonary disease or a cardiovascular disease;
scientists are still researching the variants of the virus (when and how they
emerge, the expected transmission rate of a specific variant, and how they will
affect people); there are highly speculative claims about the long-term effects

40 Althoughitis notundisputable, truly mandatory vaccination is an effective disease control
strategy that has been widely practiced for tackling infectious diseases among different
subpopulations such as children, people of specific age groups, health care workers, and
employees in other sectors running a higher risk of infection (Yeh, 2002: 255).
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for those who were previously infected once or even multiple times, based on
viral interplay with the immune system; scientists still have to examine whether
available testing methods (especially the PCR method) are reliable for detecting
the virus in the conditions other than a laboratory. These and many other que-
stions remain open, which implies that the virus is still a huge unknown per se.
As there is insufficient data to properly assess the “material risk” of vaccination
against COVID-19,** we are unlikely to have definite and repeatedly confirmed
answers for a long time.

Yet, a number of vaccines against COVID-19 were developed in less than nine
months since the pandemic outbreak; furthermore, their use was shortly
approved by relevant medical organizations. There is still an ongoing debate
on whether one or more COVID-19 vaccines should be considered as “essential”
under the WHO standards.*? Not surprisingly, it raises suspicions, particularly
when the idea of making those vaccines mandatory is presented by state officials,
medical or legal experts®. In other words, significant scientific uncertainties
remain and indeed underpin the debate on whether to put a mandatory vacci-
nation policy in place (Yeh, 2022: 256)*.

In the ideal situation, if the goal is to increase adherence to vaccine mandates, the
focus should be more on understanding how to improve citizens’ confidence in
vaccines, rather than removing the ability to opt out. In other words, by endor-
sing programs that address vaccine safety concerns, promote transparency in
the vaccine development process, and improve provider-patient communication

41 In ‘material risk’, the understanding how an intervention might impact the patient (either
positively or negatively) may influence the patient to accept or reject a proposed treatment
option (Beran, 2016: 109).

42 Introducing COVID-19 vaccine(s) as essential medicine under the WHO standards would
invoke special “core” human rights duties for governments to provide the vaccine as a matter
of priority regardless of resource constraints in adequate amounts, in the appropriate dosage
forms, with assured quality and adequate information, and at an affordable price (Smith et
al, 2021: 146-147).

43 Some countries have already introduced some of the available COVID-19 vaccines
mandatory. Most countries made vaccination mandatory for specific groups (e.g. elderly
people, health care providers, or government officials). Different variations of this “semi-
mandatory” system are accepted in Australia, Canada, Croatia, Czech Republic, Denmark,
France, Greece, Hungary, Italy, Poland, Russia, Saudi Arabia, Turkey and Ukraine. Yet, there
are countries that made vaccination mandatory for all adults (Austria, Germany, Indonesia,
Turkmenistan, Tajikistan).

44 For example, the US FDAissued and later revoked “Emergency use approval” for a number
of drugs for COVID-19 infection, which shows that a medical product safety or efficacy profile
may no longer support its emergency, let alone mandatory use (Smith et. al,, 2021: 148).
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about vaccines, it is likely to achieve a more acceptable and sustainable path to
increased compliance with vaccine mandates (Opel, Diekema, 2012: 143).

As we see it, this is not the case. Even if we assume that all the research results
completely coincide, which is unlikely at this point, none of this makes the entire
process more transparent. After all, it is not up to the general public to study
and interpret data. The vast majority of people are not medical experts; we
are not expected to understand any of the available data. Therefore, it is up to
medical professionals to ensure that the provided information is understood,
even if they cannot fully guarantee the trustworthiness of such information
(Beran, 2016: 110). Itis up to medical professionals to convince us that they fully
understand both the virus and vaccines mechanisms. Even more importantly,
itis up to them to convince the general public that they agree on achieved level
of safety for different vaccines that are available, and that any negative effects
are actually the result of certain specificities of an individual organism rather
than the result of typical vaccine defect.*> What we know so far for certain is
that some COVID-19 vaccines offer “promising safety” (Smith et al., 2021: 147)
but that none of the drugs meet the traditional standards of safety and efficiency
(Smith et al,, 2021: 147).

The most important tool for providing relevant and up-to-date information to
publicis proper and objective media coverage. In extraordinary circumstances,
the importance of the media in informing and educating the publicis even greater
but, proportionally, there is an additional danger if the quality of information
decreases (JedToBuh, bajuh, 2020: 535). In practice, it has been shown not only
that media coverage of these issues does not foster trust but that further un-
dermines it. Namely, at the peak of the pandemic, journalists were not allowed
to attend Crisis Management Team meetings, nor did they have an opportunity
to ask questions via video-link at least (MusytunoBuh, 2020: 256).*¢ In most
media, speed is favored over truth, and “journalism of claim” is favored over
“journalism of verification” (JepToBuh, bajuh, 2020: 535).

In the Republic of Serbia, individuals were expected to get vaccinated; in spite
of not being medical experts, individuals were also expected to decide whether
they should be vaccinated; yet, they were not provided clear instructions on the

45 Itcertainly does not mean that the courtis notallowed to investigate causality questions.
Precisely, as the medical science has notyet confirmed or refuted the causal link between the
vaccine and the disease, the court is allowed to, freely assess (on the basis of known facts)
whether it would be well-founded, precise and uncontroversial enough to assume that there
is defectin the vaccine that caused the victim’s illness (Kapauukuh Mupuh, 2017: 142-144).

46 Moreover, even medical experts who were not members of the Crisis Management
Staff were not allowed to share and discuss their own experiences in fighting COVID-19
(Munytrnosuh, 2020: 253-254).
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effects of each vaccine, and whether and how the vaccination is related to their
preexisting health problems, the presence of antibodies during post-COVID-19
recovery, or their previous travel to exotic destination and mandatory immu-
nization requirements during travel or after return. Individuals were further
expected to decide on their own which of the five available vaccines they would
receive. Moreover, they were expected to decide how many doses they would re-
ceive and whether they would receive only one type of vaccine or they would mix
different ones, which was actually suggested at some point. Finally, individuals
(who are on average completely incompetent on medical matters) were expected
to take full responsibility for any consequences of their own choice by waiving
in advance the right to claim compensation for damage.*’” Their decision-making
processes were further aggravated by dissonant messages coming from medical
experts; some of them promoted mask-wearing and physical (social) distancing,
while others advocated that the only solution was full exposure to achieve herd
immunity; while the leading medical experts promoted wearing face masks and
medical gloves, others found that practice ridiculous (MuayTunoBuh, 2020: 257).
On top of that, it was difficult to make the correct choice in a situation where
the medical community was almost equally divided into those who promoted
vaccination as a most effective form of prevention against COVID-19 and those
who refused to get vaccinated, even at the cost of being discharged, because
there were more “unknowns” than “knowns”.

4. Instead of conclusion: Contribution to the discussion

Considering all the above, it is almost impossible to fully accept the idea that
vaccination is the best possible choice, not only for legal but also for practical
reasons. If we set the negative media influence aside for a moment,*® we may
summarize the collected material as follows: a) both COVID-19 as a disease and
SARS-CoV-2 virus with its variants are new and unresearched phenomenon; b)
various vaccines became available in less than ten months since the virus was
successfully isolated (even though in standard multiphase clinical trials just a

47 Neither the state nor the manufacturer is expected to guarantee that the vaccine or
any medicine is absolutely safe and that there are no negative effects. However, in case the
vaccination is mandatory, the state is expected to guarantee the compensation of damage
if damage occurs as aresult of mandatory vaccination. For a thorough interpretation of the
decision of the Constitutional Court of Slovenia on that matter, see: /[pamkuh, 2018: 23-25.

48 The perception of reality primarily depends on the ways in which media create images,
which are mostly colored with life-threatening colors and contents that feed suspicion, unrest
and confusion; the closeness of events and the knowledge thatillness is really happening to
the loved ones encourages emotional inclusion, anxiety and isolation of individuals (Je¢ToBuh,
Bajuh, 2020: 536). So, the main reason for general mistrust lies in the sensationalistic
approach of mostly tabloid media (JepToBuh, bajuh, 2020: 538).
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single phase of testing typically lasts double or triple that time) *°; thus, they are
by nature less safe (Smith et al,, 2021: 148); in some countries, vaccines began
to be applied before phase Il clinical trials were concluded, and most countries
started their campaigns with vaccines which had gone through phase IlI trials
but which were approved for emergency use only (Wang, et al., 2021: 169); c) in
Serbia, a total of five different vaccines were available but it was almost entirely
up to individuals whether they would get vaccinated, when they would do it,
how many doses they would get, and whether they would mix different types
of vaccines; d) individuals who decide to get vaccinated are obliged to waive in
advance the right to claim compensation for any damage that occurs as a result
of vaccination because they were fully medically examined (which was never
the case in practice) and informed about positive or negative consequences of
vaccination (which was impossible because the vaccines are still under research);
e) at one point, Serbia provided a simple but quite effective monetary incentive
program to motivate individuals to receive the first or the booster dose.

After all, what does such a vaccination process remind us of? [s it really vaccina-
tion as a preventive procedure, or is it something entirely different from the legal
standpoint? Judging by the way the COVID-19 vaccination has been conducted
in the Republic of Serbia, the entire process strongly resembles a medical expe-
riment. In fact, when the disease is uncommon, when the suggested preventive
method is still under research and when new data are yet to be collected in this
process, such a situation resembles a medical experiment. If there is any doubt
whetheritis a proper way to interpret the given circumstances, we may refer to
the scenario where the state, the medical institution where vaccination is perfor-
med, or even the vaccine manufacturers transfer the entire burden of possible
outcomes of vaccination to individual citizens (who waived in advance their right
to seek compensation for damage); moreover, instead of taking responsibility
for the negative effects of vaccination, the state offers monetary incentives for
individuals to take a part in the vaccination process. In that context, we firmly
believe that vaccination is not the proper term. The proper legal category is a
medical experiment.

The author of this article has no doubts that a vaccine, as a simple yet exceptio-
nally effective piece of medical technology, is the single most important tool ava-
ilable in the new era of medicine. In that sense, the author is entirely pro-vacci-
nation oriented, and fully agrees that the development of effective vaccines for
COVID-19 offers the main route out of the present tragic bind (Wang, et al., 2021:
164). However, the author also believes that “no harm” standard must remain

49 There are different (more optimistic) estimates but, on average, it takes two to four
decades of research to resolve all or most of the doubts and uncertainties about the effects
of vaccination (Martejuh, Kecuh, 2013: 129).
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uncompromised as the ultimate principle and that standard testing procedures
should be fully respected. The author is also aware that medical experiments are
anecessary and even an inevitable part of the process of attaining knowledge in
medical sciences, that the role of all participants is particularly important and
highly stressful in cases when disease is novel, deadly, and spreads rapidly, and
that ethical components of the actual medical experiment must be assessed with
due consideration to the degree of vulnerability of the population, particularly in
cases where the speed of response is crucial. In the author’s opinion, the policy
that is designed to provide monetary or other incentives to get vaccinated is a
legitimate way to address the problem of growing distrust in the vaccination
process. There are good reasons for encouraging people to voluntarily receive
vaccines whose efficacy and safety are still uncertain; yet, the argument for
making vaccination mandatory is weaker without solid evidence that a vaccine
is effective and safe (Wang, et al., 2021: 169).

Therefore, when saying that COVID-19 recommended vaccination process is a
medical experiment rather than a true (actual) vaccination process, it is said
with absolute respect for medical science, medical and pharmaceutical experts
all over the world and their efforts to protect our most important assets (life
and health). The author’s interpretation of the recommended vaccination against
COVID-19 by no means diminishes those efforts, nor does it lessen the danger of
the novel Corona virus and its variants. Calling it experimental does not even
mean per se that this process should be terminated. On the contrary, although
not a medical expert, the author believes that the herd immunity cannot be
achieved, or at least it is highly unlikely to be achieved if the process is not
“catalyzed” through vaccination. However, there is absolutely no reason and no
excuse not to name and categorize things properly from the legal standpoint,
especially because consent to a scientifically verified medical treatment and
consent to participate in a medical experiment have different meanings, and
the legal consequences are not the same. Thus, once we have established the
basic premises in this article, the legal specifics of this subject matter will be
addressed in the next one.
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/Jp Cphau Padyaosuh,

PedosHu npogpecop,

IIpasHu pakyamem YHusep3umema y [IpuwmuHu

ca npuspemeHum ceduwmenm y Kocosckoj Mumposuyu

HEYBOBEHE OFABE3HE BAKIJHHALIHJE TPOTHB
KOBH/IA-19 ¥ PEITYBJIMILIH CPBHJH

Pe3ume

IIpsu cayuaj kosud-19 3abesexncer je y Cpbuju 06.03.2020. eoduHe. Ceemcka
3dpascmeeHa opeaHusayuja npoaadacuaa naHdemujy nem daua kacHuje. Kako je
naxvdemuja u dasve y nyHOM jeky, jacHo je da ce Peny6auka Cpbuja cyouu.aa u cyouasa
ce ca 036U/bHUM U3A3080M.

Kao odzo60p Ha wuperse uHpekyuje, dpacasa je npedcmagu.na HU3 eKOHOMCKUX,
NpasHux u MeouyuHCKUX Mepa Koje 3a Yusb umMajy ybaaxcasaree HeaamueHux
edpekama naHdeMuje, y3 cma/HO KOPU208arbe UCMUX KAKO 6U ce cmpo2ocm 002060pa
npusazodusia uHmMeHsumemy nojeduHa4Hux majaaca nandemuje. llojeduHavHu
U YKynHu egpekmu ygedeHux mepd, C8AKAKO, U3Y3eMHO CYy UHMEpPecaHmHu 3a
npoyuasarse. Unak, 4uHu ce Kako je Heygsoherbe mepa Koje cy 6uJie Ha pacnoaazarey
Hajmaree nodjedHAKO UHMepPecaHmHo 3a Npoy4asarse. JacHo je, 080 ce HapoOYUMo
00HOCU Ha 06a8e3Hy 8aKYUHAYUJY.

Jea numarsa caede. IIpgo je Koju cy pas/zo3u npesazHyaAu 3a 08aK8Y 00AYKY
HadsexcHux uHcmumyyuja. /Jpy2o numarse, Koje je unaue y gokycy ooz pada,
Jje wma mo mayHo 3Ha4u ca cmaHoguwma npasd. Konkpemto, y pady x#ceaumo
da npedcmasumo mozyhy uHmepnpemayujy npenopy4eHe, dak.ie He 06a8e3He,
sakyuHayuje npomus kosuda-19, ysoze yuecHukay 080j MeOUYUHCKOj UHMep8eHYUjU,
me nomeHyujaiHe 002080pHOCMU 3 WMemy, ce Mo y3 0C/A0HAY HA HOPMAMUBHU
Memo0, aHa/AUMuU4Ke MeXHUKe U Y3 yeaxcasare meopujckux docmuzHyha
MeJUYUHCKO2 Npasa.

KyuHe peuu: o6ase3na eakyuHayuja, npenopyyeHa 8akyuHayuja, npucmaHaxk
nayujenma, epahancka 002080pHoCmM, MeUYUHCKU ekchepuMeHm, kosud-19, SARS-
Col-2.
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