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HEYCTABHOCT 3AKOHA O OMIITEM YIIPABHOM NIOCTYIIKY
- YCTABHH CY/] KAO 'TIO3UHTHBHH 3AKOHO/JABAL *

Ancmpaxm: YcmasHu cyd je oeaacuo HeycmagHom 00ped6y ua. 178, cm. 3
3VI1, kojoM je odpebheH o6jekmugHU pok 3a NOHAB/LAME YNPABHO2 NOCMYNKA.
YecmasHu cy0 je ymepduo da je nocmojaree nomeHymoz poka HeycmagHo
y 00Hocy Ha dea 00 12 pas./ioza 3a hOHAB/LAHE NOCMYNKA, KOHKPEMHO,
Kad do noHass/warka nocmynka dosaasu ycaed mozaa wmo cy YemasHu cyo
no ycmasgHoj sxcaabu uau Eeponcku cyd no npedcmasyu ymepouau da je
pewerseM doHemMuM y ynpagHoM nocmynky nospeheHo Heko Ycmagom
uau Egponckom koHeeHYyujom 3ajemueHo npaso. Hadxcasocm, odpedba
ua. 178, cm. 3 3YIl nponucusaaa je o6jekmueHu pok 3a ceux 12 pasaoea
3a noHassarbe nocmynka. FbeHum ykaarbarbeM je Yecmasuu cyd uzauwiao
u3 ceoje y/noze 'HezamueHoz 3akoHOJasYya, me ymecmo 3aKoH0dasya
U38pUIUO NPABHO-NOAUMUYKU U360D, yKAarbajyhu u des108e HopMe Koju HUCy
Hecaa/aacHu ca Yemagom. Aymop kpumuuku cazsedasa npeomMemuy 004AyKy
YemagHoe cyda, ca cmaHosuwma rseHo2 06uMa, keHe NpagHe 0CHO8AHOCMU
u keHux nocaeduya. Kpumuyu je nodepzryma u ysnoeza 3akoHodasya, koju
Je nponycmuo npuauky 0a usameHu 00HOCHY 00ped6y mokKoMm uiecm meceyu
Koje My je Ha pacnosazarey ocmasguo YcmagHu cyo.

KmyuHe peuu: YcmagHu cyo, noHa8/bare nocmynka, 3aKoH 0 onuwimem
YNpagHoM nOCMYynKy.

“vukcucic@ius.bg.ac.rs
" Paj je uspaheH y okBupy npojekta [IpaBHor ¢pakysnrera YHuBepsurteTa y beorpaay
,CaBpeMeHU npobyeMu npaBHOT cucTeMa Cpouje”.
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1.YBog

YcraBHu cyg Cpbuje yTBpAHUO je fa oapenoba yi. 178, cT. 3 3akoHa 0 oniuTeM
ynpaBHoM noctynky! (,3YI1“) Huje y carJlacHOCTH ca YCTaBOM U IIOTBphHeHUM
MehyHapoHUM yroBopoM.> HaBejeHOM o/ipe160M 61O je mponucaH 06jeKTHBHU
pOK 3a NOHaBJ/bakhe YNPaBHOI NOCTYIKA, KOjU je U3HOCHUO IeT roJHHa 0f
KOHAYHOCTH pelllelkha JOHETOr y MOCTYIKY 4Hje ce NOHaBJ/bake TPaku.
O6jeKTHBHHU POK OJJHOCHO Ce Ha CBUX 12 pa3Jiora 3a NoHaB/bakbe NOCTYNKA, KOjU
Cy NIpONUCaHU y 4. 176, cT. 1 3YIL. YcTaBHU Cy[ je yTBPAHUO A je 06jeKTUBHU
pOK HeycTaBaH caMoO y OJHOCY Ha JiBa oJi TUX 12 pa3Jjiora, KOHKpPeTHO, Ka/j
ce NOCTYMNaK MOHaBJba 3aTO LITO je YCTaBHU Cy/, Y UCTOj yIIPaBHOj CTBApH, y
MOCTYIKY [0 YCTaBHOj *aJs1bH, yTBPAUO NOBpey UM ycKpahuBame JbYICKOT
WJIM MalbUHCKOT IIpaBa U cJ060/e 3ajeMyeHe YCTaBOM, @ MCTOBPEMEHO HUje
INOHULITHO OCIIOPEHO pellere,® U KaJ ce MOCTYNaK IOHABJ/bA 3aTO IITO je
EBponcku cyj 3a Jpy/icKa IpaBa y UCTOj yIpaBHOj CTBapu HaKHa/{HO Y TBP/HO
Jla cy IpaBa WJH cJ1060/e o HocHona npecTaBke nospeheHa uin yckpahena.!

HeycTaBHOCT 06jeKTUBHOT poka U3 4. 178, cT. 3 3YII Huje yTBpheHa y ogHOCY
Ha npeocTasnux 10 pa3Jiora 3a noHaBJ/bame NocTynka. llltaBuie, YcTaBHu cy[
je U3pUYKUTO pa3MaTpao HEYCTABHOCT MOMEHYTOr POKAa Y OZJHOCY Ha joIll TPH
pasJiora 3a MoHaBJ/bake NOCTYNKA U YTBPAHUO Jla ¥ OJHOCY Ha HBbUX OH HUje
HecarJiacaH ca YcTaBoM U noTBpheHUM MehyHapoaAHUM yroBopuma.® Yupkoc
TOMe, YCTaBHHU CY/ je YKUHYO 0/ipeZi6y 0 06jeKTUBHOM POKY Y O/JHOCY Ha CBe
pasJiore 3a OHaBJ/bakb€ MOCTYIIKA.

Ja 1 YcTtaBHU cyp MoXe [la KU/l 3aKOHCKe HOpMe KOje HUCY HecarslacHe
ca YctaBoM U noTBpheHuM MehyHapogHUM yroBopuma? /Jla jiu YCTaBHU Cy/,
TO MOXe Jla ypaJiu OHJA KaJl je TO HeONXO0JHO pPaju yKJ/ambawkba HOpMe UJIU
HEHOT JleJ1a KOjU jeCcTe HecarvlacaH ca YcTaBoM U NoTBpheHUM MehyHapoJHUM
yrosopuma?

1 ,Cnyx6enu rimacuuk PC“ 6p. 18/16,95/18 — ayTeHTUYHO TyMaueme, 2/23 - oxnyka YC.
2 Opnyka YcraBHor cyga 1¥3-253/2018 o 30. 6. 2022, ,Cayx6eHu riiacHuk PCY, 6p. 2/23.
3 Yan. 176, ct. 1, Tau. 11 3YII.
4 Yn. 176, ct. 1, Tau. 12 3YIIL.

5 Pememe o nmokpeTamwy NOCTyIKa y nNpegMeTy YcTtaBHor cyza 1¥3-253/2018 og 28. 10.
2021. Peu je 0 pazso3uma U3 4. 176, cT. 1, Tau. 8-10 3VYII, y kojuma cToju Aa ce nocTynak
NOHaBJba: 8) aKo je pelllebe JOHETO Ha OCHOBY JIa>KHe MCIIpaBe UJIH JIaXKHOT MCKa3a CBeloKa
WJIM BelllITaKa UJIM Kao NocJeAula APyror KpUBUYHOT feJa; 9) ako ce pelllere 3aCHUBA Ha
npecyjy cyja Wav ofJyLu APYyror opraHa Koja je KacHUje IpaBHOCHAXXHO NperHavyeHa,
YKHMHYyTa WM NOHULITeHa; 10) ako je Ha/JIeXXHU OpraH HaKHaJAHO U Y GUTHUM TaukKaMa
JAPYK4Hje NpaBHOCHAXXHO OAJIy4YHO O IPeTXOJHOM IUTaklky Ha KOMe je pelllere 3aCHOBAHO.
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PesoBu koju ciefie KpUTHUYKHU carjefaBajy OAJYKY YCTaBHOI cyJa KOjoM
je yTBpheHa HecarysiacHocT 4J. 178, c¢T. 3 3YII ca YcTtaBoM ¥ noTBpheHUM
MehyHapoJAHUM yroBOpHUMa, KaKo ca CTAHOBULITA HbeHOT 06MMa, TaKo U ca
CTAaHOBUUITA He€He [IPaBHE 0CHOBAHOCTH.

2. YcTaBHM Cy/, Kao 'MO3UTHBHM 3aKOHOAABaL

Y ycTaBHONpaBHO] TeopHjy, joil je KeszeH YcTaBHHM Cy/i Ha3Bao 'HEraTUBHUM
3akoHogaBueM’ (Vigano, 2018: 1). 3a pa3/iuKy o/ TO3UTUBHUX 3aKOHOJaBala’
(u11 mpenM3HUje, HOPMOTBOpPAl|A HAa PAa3JIMYMTUM HUBOKMaA jaBHE BJIACTH),
Ha npBoM MecTy HapogHe cKynmTHHe, KOjU JOHOCE ONIITEHOPMaTUBHE
aKTe, Te BplIe MPaBHO-NOJUTHYKe HU360pe IPU CTBApaby OMNUITHUX MNPABHUX
NpaBUJIa, YCTABHU CY/ je oBJalileH UCKJbYYMBO /la UyBa jeIUHCTBO IPaBHOT
NOpeTKa, Te la YKJakha HOpMe HUXKe IPaBHe cHare Koje HUCY Y carJlaCHOCTH ca
HOpMaMa Bulle npaBHe cHare (Ibid.). TakBa nojeJia HaAJIeXKHOCTH IPOUCTHYE U3
pPa3JIMYUTHX YJI0Ta, KOje y CUCTEMY NoZieJie BJIAaCTHU UMajy YCTaBHU CYJL U OpraHu
jaBHe BJIACTH KOju Cy oBJialiheHU /1a 06aBJbajy ONIITEHOPMATUBHY [J1eJ1aTHOCT.

Y npeiMeTHOj CTBapH, YCTaBHHU CyJ je 3a cebe Npey3eo y/ory U 'MO3UTUBHOT
3aK0HO/|aBIA’ Y [ieJly y KOjeM je HallpaBHUO CBECTAH IPABHO-NIOJUTUYKHU U360p Aa
usmeHu 3YIl uy feny y KojeM oH Huje 610 HecarjacaH ca YcTaBoM U NOTBpheHUM
MehyHapoaHUM yroBopuma. KOHKpeTHO, YCTaBHHU CY/ je YKUHYO 00jeKTUBHHU
POK 3a MOHaBJbake MOCTYNKA Koz, 10 pa3Jsiora® Ko/| KOjHX ce T0CTOjalbe TAKBOT
pOKa HHUje CyK06/baBaJIO Ca aKTHUMa BHUIIIE TPAaBHE CHAre.

3ay3uMajyhu cTaB /ia je nocTojalke 06jeKTUBHOT POKa 3a MOHaBJ/bakbe Y ABa
HaBe/leHa cJy4aja HecarJlacHO ca YCTaBOM U NOTBpheHUM MehyHapoAHUM
yroBopuMa (onpaB/jaHOCT TOT CTaBa Ce pa3MaTpa y HapeJHOM OJeJbKY),
YcTaBHM Cy/ Ce, 3alIpaBo, HAlllao y CUTYallujy Y KOjoj je Mopao Jja HAaYUHHU U360
u3Mebhy 1Be, jeJHAKO HellpaBHe aJiTEPHATHBE — Jla Y IPaBHOM IOPETKY 0CTaBU
HOPMY 3a KOjy cMaTpa /ia je HecarjiacHa ca HOpMOM BHIlIe [IpaBHe CHare UM Ja
Y3 IPaBHOT NIOpeTKa YKJOHU HOPMe 3a KOje He cMaTpa Jja Cy CylIpOTCTaBJ/beHe
aKTHUMa BUIlIe IpaBHE CHare. YCTaBHU CY/ je ©3abpao Jpyry Onuujy.

CMaTpaMo J1a NO3UTHUBHO [IPaBO He HY/IU pelllebe TpobseMa ¢ KOjUM YCTaBHHU
cyp cyoumo. Tpeba fojaTHO HArJaCUTH Jia je, y rpaHUILaMa nocrtojeher
3aKOHCKOT OKBUpA, YCTaBHU CyJ NIpeAy3eo0 jeJUuHy JOCTYIHY Mepy, KOjoM je
JlaTa ‘maT nosuuuja’ MorJa Jja ce NIpaBHO BasbaHo paciJete. Haume, YcTtaBHU
cyn je, ocnamwajyhu ce Ha 3akoH 0 YCTaBHOM CyAy’ 0JI0)KHUO 06GjaB/bUBabe
CBOje OJJIyKe 3a LIeCT MecCelX O/, JlaHa HEeHOr JOHOLIeHa, Te je MCTOM

6 UYn.176,cT. 1, Tau. 1-10 3YII.
7 ,Cnyx6enu rnacuuk PCY 6p.09/07,99/11,18/13 - ognyka ¥C,103/151u 40/15 - fp. 3aKOH.
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NPUJMKOM TY OJJIYKYy 3ajelHO ca pelllekheM O oJijlaramy 06jaB/bHUBaHa
JfloctaBuo Hapo/iHOj CKYNIITHHY, TO jeCT, JOHOCHUOLY NpeJMETHOT ONIITEr
akTa.® Hapo/iHa CKyIUITHHA je, HAXKaJIOCT, MPONYCTUJIA AATy NPUTUKY Ja
yia. 178, ct. 3 3VII ycksaau ca oAJiyKoM YCTaBHOM Cy/a, TO jecT, ca YcTaBOM
Y NoTBpheHUM MehyHapoJHUM yroBOpHUMa, UAKO TO He OU MpeCcTaB/bajio
HapOYUTH 3aKOHO/IaBHHU M3a30B.°

De lege ferenda, 3akoHomaBal 6u Tpebasio Aa pa3MoTpu Moryha pelierma
3a M3J1a3 U3 OBaKBUX cUTyauuja. [laBamwe oBJsamihema YCTaBHOM CyLy Ja
O/IJIOKH 00jaB/bHBaIb€ CBOje OJIJIVKE, Te J1a, CAMUM THUM, O/IJIOKHU NMpPeCcTaHaAK
BaXKeHa 0/ipe/i0e YHja je HeCcarJacHOCT Ca BUIIMM PaBHUM aKTOM YTBpheHa,
npejcTaBJ/ba A06pPY OCHOBY 3a pellaBake npobjeMa. Mnak, BUAu ce jja To
pelllerhe 3aXTeBa aHTAXKOBakbe TBOPILIA IPaBHe HOPMe Ha yCKJIahuBamby HOpMe ca
BUIIUM NPAaBHUM aKTOM, Kao0 IITO Ce BUJU U [1a TO AaHTAXKOBakhe MOXKe H30CTaTH.

Ca cTaHOBHMILITA MPUHIMIIA TO/ieJie BJACTH M OZJHOCA YCTAaBHOT Cy/a mpeMa
OpraHuMa jaBHe BJIACTH KOjH YCBajajy ONMLITe MpaBHE aKTe, a N0ce6HO mpeMa
Hapo/1HOj CKY I THHH, 3aKOHCKO pelleHe 110 KojeM ce 06aBe3yjy TBOPLU HOPMU
Jla UCTe YCKJIaJie Ca BUILUM NPaBHUM aKTUMa JieJiyje IPaBUYHO, aJId HE YBEK
Y M3BO//bUBO. [I[ponucuBambe MpaBHUX CaHKI[Mja He 6 KMaJI0O HU CMHCJIA HU
JlejcTBa y3uMajyhu y 063up mosioxaj oBux oprana. Ociamame Ha IOJUTHYKY
O/ITOBOPHOCT He /leJlyje Kao UIITA 1eJIOTBOPHHUje 3aKOHCKO pellere.

JeAHAKO HEKBAJIUTETHO, a MOX/|a M HEYCTABHO, OMJIO 61 M 3aKOHCKO pelleme
py KojeM ce YCTaBHOM CyJAy He [103BOJbaBa Jia y OBAaKBUM CHUTyalHjama
yKJ/Jaka HopMe HecarJlacHe ca HopMaMa BUllle IpaBHe cHare. [loTeHnuja 3a
3JI0ynOoTpeOy BJIACTU 61 Y TOM CJ1y4ajy 610 HeIPUXBAT/bUBO BHUCOK.

Ha cpepunu nyTa, uaMehy yeknha ¥ HaKOBH-Q, MOIJIO 6U Ce pa3MUILI/bATHU O
NpONUCUBaby KOHCYJTAaTHBHOI MEXaHU3Ma, Koju 61 IoJijpa3yMeBao o6aBe3y
YcTaBHOT cy/a ja yKake Ha HeMOT'YNHOCT OICTajakba y IPaBHOM OPETKY HOpMe
KOja je HecarsiacHa ca BULIMM MPaBHUM aKTHMa, Y3 YII030perhe TBOPLY HOpMe Jja
yKJlamake TaKBe HOpMe HY>KHO N10/jpa3yMeBa U YKJIakbakbe 0Ape/ 01 WY esa
openby Koje HUCY HecaIylaCHe ca BUIIMM IPaBHUM aKTUMa. Y3 0CTaBJ/bakbe
pa3yMHor poka'®3ayckJahuBamme 0CIIOPEHOT aKTa Ca aKTOM BHIIIE IPABHE CHArE,

8 Y. 58, cT. 4 15 3aKkoHa 0 YCTaBHOM Cy[y.

9 Oppenba yi. 178, ct. 3 3YII, Koja je npecTaJjia ja Baxy, ryacuia je: ,Kaza uctekHe net
roJiHa 0/l Ka/ia je CTpaHKa o6aBelITeHa 0 KOHAaUHOM pelllekby, BUllle He MOXe Jla ce 3aXTeBa
NOHAaBJbake IOCTYKA, HUTHU OPTaH MO2Xe /1a IOHOBY MOCTYIaK 110 CJy>K6eHO0j AYKHOCTU.”
JloBoJbHO 61 6UJIO A je ofpei0a U3MeHeHa TaKo LITO 6U Ha BbeHOM Kpajy 6uJia o6pucaHa
TayKa, CTaBJ/beHa 3ameTa U JjolaTe Pevu: ,ako je OCHOB 3a IOHABJbake HEKHU 0] pa3Jiora us
4. 176, ctaB (1) Tau. 1) - 10) oBor 3akoHa.”

10 Y Tom CMUCJIy IOCTaBJ/ba Ce U IMTamke Aa JU 6u HOCTOjehI/IX mecT Mecelnu, KOJIMKO ce
MOXe OAJIOXKUTH O6jaBJ’bI/IBaH:e o4JyKe YctaBHOT cyaa, YyBeK 6H1JI0 JAO0BOJbHO 3a Cl'lpOBOI;JEH:)e
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TO 6Y, Cje/IHe CTpaHe, aJI0 IPUJIUKY TBOPILY HOPMeE /ia cayyBa JleJI0Be aKTa KOju
HUCY HecarJlaCHH ca BUIIMM MIPaBHUM aKTHUMa, ZIOK OH, C IpyTe CTPaHe, y CIAy4ajy
HM30CTaHKa peakIijyje TBOPIla HOPME, N0/[pa3yMeBaJio HeroB UMILJIUIUTHH
NPaBHO-MIOJIUTUYKHY 360D J1a U 1IeJIOBU aKTa KOjU HUCY HecarJlaCHU ca BUIIUM
NpPaBHUM aKTHUMa Oy/ly YKJIOHeHU U3 IPaBHOT MOPeTKa. YCTaBHU Cy/1 64 OHJA
0CTao 'HeraTHMBHH 3aKOHO/ZABall’, a TBOpAl| HOpMe ‘TO03UTUBHU 3aKOHO/IaBaly,
OMJIO J1a CBOjY ONIIITEHOPMATHUBHY JIeJIaATHOCT BPIIHM U3PUYUTO (MI3MEHOM aKTa),
6uJ10 1a je Bpu npehyTHO (M30CTajarbeM peaKljHje Ha MO3UB YCTaBHOT Cy/1a).

YnopesHo ycTaBHO NpaBoO HYAU joll jefHO Moryhe pelleme - JOHOLIEHE
WHTepnpeTaTUBHUX OJ|IyKa 0/} CTpaHe yCTaBHOT CyAcTBa. Ped je o ogsykama
KojuMa ce ofpehyje TyMauemwe ocriopeHe oJipesbe Koje je y carJlaCHOCTH C
BULIMM IPaBHUM aKTUMa, UCKJbY Uy jyN U UCTOBPEMEHO APYTra, ca aKTUMa BULE
NpaBHe CHare HecarjiacHa TyMavema gate oZpezoe (Bercholc, 2017: 34). TakBa
jelHAa UHTepIIpeTaTUBHA O/JIYKa je MorJla y JaTOM CJ1y4ajy MOCTUNU XKeJ/beHU
I[1Jb — OCTaBJbakbe ope6e 4. 178, cT. 3 3YIl y npaBHOM MOPETKY, y3 TyMadyeke
Jla ce 06jeKTHBHU POK He IPUMebyje y ZiBa cCliopHa cay4vaja (4. 176, ct. 1, Tad.
11wu 12 3YII)."

3.IIpaBHa (HE)OCHOBAHOCT CTaBa O HEYCTAaBHOCTH
3aKoHa 0 OMIITEM YIIPABHOM NOCTYNKY

3.1. Onuc cayuaja

YctaBHU cy/[ je yTBpAKO Aa HecaryacHocT 4. 178, ¢t. 3 3YTI ¢ YcraBom!? u
EBpOICKOM KOHBEHIIMjOM 3a 3alITUTY JbYACKHX MpaBa U OCHOBHHUX €J1060/a
(LEBpormncka koHBeHIHja“)'® mpou3Jsa3u U3 YUbeHUIlE Ja je HhOM YTBpheH

1'[0Tpe6He HOpMaTHUBHE I/IHTepBeHL(I/Ije.

11 IpuToM 6 1 YCTaBHHU CY/J| 3aJp>Kao0 y/I0T'y 'HeraTUBHOT 3aKOHO/aBIa’, jep He 61 YKJIamhao
JleJIOBe HOpMe KOjH Cy carJIacHU ca YcTaBoM M noTBpheHUM MehyHapogHUM yroBoprMma.

12 YcraB Peny6auke Cp6uje, ,Cnyx6enu rinacauk PCY 6p. 98/06 u 115/21.

13 3akoH o patudukanuju EBponcke KoHBeHIIMje 32 3aLITUTY JbYACKHUX IIpaBa U OCHOBHUX
ca060/a, u3sMeweHe y ckJaany ca [IpoTokosioMm 6poj 11, [IpoTokoJsia y3 KonBeHLUjy 3a
3alITUTY JbYyACKUX IPaBa M OCHOBHUX €J1060/3, [IpoTokoa 6poj 4 y3 KoHBeHIIMjy 3a 3alITUTY
JbYACKUX IPaBa U OCHOBHUX €J1060/1a KOjUM ce 06e36ehyjy u3BecHa npaBa U cj1060/e Koju
HUCY YKJ/bydeHU Yy KonBeH1IMjy U [IpBU poTOKO0J y3 1Y, [IpoToko.1a 6poj 6 y3 KouBeHLUjy
3a 3alUTUTY JbYACKUX IIpaBa U OCHOBHUX €J10607a 0 yKHAaky CMPTHe Ka3He, [I[poTokoa
6poj 7 y3 KoHBeH1IMjy 32 3alITUTY JbYICKUX IpaBa U OCHOBHUX cJ1060/a, [IpoToko.1a 6poj 12
y3 KoHBeH1IMjy 32 3alUTUTY J/bY[CKUX IpaBa U OCHOBHUX cJ1060/a U [IpoToko.ia 6poj 13 y3
KoHBeHIMjy 32 3alUTUTY JbYACKUX IpaBa U OCHOBHUX €/1060/1a 0 KU akby CMPTHe KasHe y
CBUM OKOJIHOCTUMa, ,CJ1. iucT CUT' — MehyHapoaHu yrosopu*, 6p. 9/03,5/05u 7/05 - ucnp.
u ,Ci. rnacHuk PC — MehyHnapoanu yrosopu®, 6p. 12/10 1 10/15.
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06jeKTUBHU POK 3a JiBa pasJora 3a NOJHOLIEHke 3aXTeBa 3a IOHAB/bakbhe
MIOCTYIKa, OJHOCHO MOHaBJ/bakbe NMOCTYIKA O CTpaHe HaJJIe)KHOI opraHa
ynpase. KOHKpeTHO je ped 0 pasJio3uMa NIPONUCAHUM y 4. 176, cT. 1, Tay.
11 u 12 3VYII. BbuMa je nponucaHo /ia ce MOCTYNaK KOjU je OKOHYaH pellemheM
NpPOTHUB KOjer He MOXKe Jla Ce U3jaBH »kaJs16a (KOHAYHO pelllehe) OHaBJ/ba, U3Mehy
0CTaJIOT, aKo je YCTaBHU CY/Z Y UCTOj YIIPABHOj CTBAPH, ¥ NIOCTYIIKY 10 yCTABHO]
»KaJIOU yTBPA MO NOBPey UK ycKpahrBamwe JbY/ICKOT UM MalbUHCKOT IIpaBa
U cj060/ie 3ajeMuyeHe YCTaBOM, a HCTOBPEMEHO HHje MOHHUIITHO OCIIOPEHO
pelueme (Tauka 11) 1 ako je EBponcku cyz 3a Jby/CKa IpaBa y UCTOj YIIPABHO]
CTBapy HAKHA/JHO YTBPJHUO /la Cy IpaBa MJIU c/1060/e oJHOCHOoLa TPpe/iCTaBKe
noBpeheHna uiu yckpahena (Tauka 12).

YcTaBHHU Cy/ je 3ay3eo0 CTaB Ja 0CTOjalbe TaKBOT 00jeKTUBHOT POKa HHje
y carJlacHOCTH ca YcTaBoM M EBpOICKOM KOHBEHIIMjOM 3aTO LUTO ,CTPaHKa
HU Ha KOjU HauMUH He MOKe Jjla yTH4Ye Ha TO /ia Ce NMOCTYyIaK 3allTUTe HbeHUX
3ajeMYeHUX IpaBa NIpeJi YCTaBHUM CYZ,0M U EBPONICKUM Cy/J0M 3a Jby/iCKa IpaBa
(LEBponcku cya“) okoHYa Ipe UCTeKa poKa NPONKCAHOT OCIIOPEHOM 0Zipei60M
ysjaHa 178. cTaB 3. 3aK0Ha, a OKOHYake TUX IOCTYIaKa je yCJIOB 3a IO HOLIe e
3axTeBa 3a IOHaBJbakbe MocTynka.”*

Jlocsie1HO HaBeleHOM CXBaTakby, YCTaBHU CY/, je pelllelheM 0/10M0 UHULIUjaTUBY
3a oueHy carjacHocTH 4J1. 178, cT. 3, 3YIl ca YcTaBoM U EBponickoM KOHBEHLHjOM
y Be3U ca TpH Apyra pasJiora 3a IoHaBJbake NOCTYINKa, NponyucaHa y 4. 176,
cT. 1, Tau. 8-10 3YIL,*® jep y ®buMa OHaBJbakbe MOCTY KA 3aBUCH 0/] IOHOIIEHha
oJJsyka fjoMahux cysoBa u/ujau opraHa ynpase. Ha ybp3amwe noctynka u
JIOHOIIee OJJIYKa npeJ foMahuM cyjoBUMa U OpraHuMa ympase, cjaefehu
panuo oyKe YCTaBHOT Cy/ja, CTpaHKa MOe Jla yTUYe KOpucTehr MexaHHU3Me
npomnucaHe 3aKOHOM 0 3allTUTH paBa Ha cyhewe y pa3yMHOM poOKY.

YcTaBHY cyA y OAJIyIM HAaBOJHU U [ja OBO HUje NMPBU NYT A Ce U3 NIPaBHOT
NopeTKa yKJakajy oZpesade 0 06jeKTUBHOM POKY 3a IOHABJbake NOCTYIKA, a
y Be3U ca ofJiykaMa YcTaBHOT cyza u EBpornickor cyza. UcToBeTHe ofpefoe cy

14 OpnykaYcraBHor cygalys-253/2018 ox 30.6.2022,,Cnyx6eHu rinacHuk PCY, 6p. 2/23.

15 Pememe o mokpeTamwy NOCTyINKa y npegMeTy YcTaBHor cyga 1Y3-253/2018 opx 28. 10.
2021. Pe4 je o0 passio3uma u3 uJ. 176, cT. 1, Tau. 8-10 3YII, y kojumMa cToju Jia ce nocTymnak
NOHaBJba: 8) aKo je pelllehe JOHETO Ha OCHOBY JIa>KHe UCIIpaBe UJIH JIaXKHOT MCKa3a CBeJloKa
WJIM BelllITaKa UJIM Kao NocJeAula APYTror KPUBUYHOT fles1a; 9) ako ce pelllere 3aCHUBA Ha
npecyjy cyja Wav ofJyLu APYyror opraHa Koja je KacHUje IpaBHOCHAXXHO NperHavyeHa,
YKHMHyTa WM NOHULITeHa; 10) ako je HaJJIeXXHU OpraH HaKHa/AHO U Y GUTHUM TaukKaMa
JApPYKuHje IPaBHOCHAXXHO O/JIyYHO O IPEeTXOJHOM IUTakky Ha KOMe je pelllere 3aCHOBAHO.

16 ,Cny»x6enu riacHuk PC“ 6p. 40/2015.
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VHTEPBEHIMjOM YCTaBHOTI Cy/la NIPeTXO04HO YKJIOWkeHe U3 3aKOHA O IaPHUYHOM
nocTynky'’ u 3akoHa o npekpiiajuma.'?

3.2. Odped6e Ycmaesa u Eeponcke KoHeeHYuje y 00HOCY HA Koje je
npoyersusat 4. 178, cm. 3 3akoHa o onuimem ynpagHom nocmynky

Pememe KojuM je MOKpEeHYT NOCTyNAK NpeJ YCTaBHUM CY[O0M, Kao U OAJIyKa
KojoM je yTBpheHa HeycTaBHOCT 4Ji. 178, c¢T. 3 3YII He npy»kajy jacHy U foCaeHY
H/iejy o IpaBHOM OCHOBY 3a yTBphHUBame HeyCTaBHOCTH NIpeJiMeTHe oJipefioe.

HepocsnenHocT oAJ1yKa YcTaBHOT Cy/ia y OBOM IpeIMETY OIJie/ia ce y HaBohemwy
pa3/IMYUTHUX opendu YcraBa u EBporncke KOHBeHIUje C KOjuMa HaBeJeHa
ozApenba, HABOJHO, HUje Y carJlacHOCTU. HauMe, YcTaBHU cy U y pellewy U y
OJUIYLIY IOHETUM Y OBOM IIpeIMeTY,'” Kao peJieBaHTHE 3a 0/[JIyYMBakbe HABOIU
oapen6eds.22,ct. 1,4 32, cT. 1 mui. 36 Ycrasa,?’ onpenbe yn. 6, ctT. 1 mui. 13
EBporncke KOHBeHIHje,?! aJiv ce MPUJIMKOM YTBphHUBakwa HecarJacHoCTH 4J1. 178,
cT. 3 3YIl naspe He mo3uBa Ha 4J1. 6, cT. 1 EBponcke konBeHnyje. /lasbe, YcTaBHU
Cy/l Ha jeJHOM MeCTy y OJIJIy111 KOHCTaTYyje /a je 4. 13 EBporncke KOHBeHIMje

17 OpnykaYcraBHor cymalys-147/2012 0p21.2.2013,,Cnyx6enu rnacHuk PCY, 6p. 74/13.
18 Opnyka YcraBHor cynaly3-25/2018 on 7. 4. 2022, ,Cnyx6eHu racHuk PCY, 6p. 112/22.

19 Opsyka v peliewe cy npey3eTH U3 6ase cyjcke npakce YcraBHor cyja (http://www.
ustavni.sud.rs/page/jurisprudence/35/, npuctynsbeno 23. 3. 2023). CTpaHUIe U MACyCH
OJI/IYKE U pellielha HUCY HYMepPHUCAHH, Te Ce CaMO KOJI 0CJOBHHUX [[UTATa HABOU O/laKJjIe
cy npey3eTH (J1a I U3 OAJIYKe UJIU U3 pelllerkha) U 6e3 HaBohewa oropapajyhe ctpanule
U macyca.

20 CBako MMa IpaBO Ha CYACKY 3alITUTY ako My je noBpeheHo nau yckpaheHo Heko
JbY/ICKO UJIM MalbUHCKO IPaBO 3ajeM4YeHO0 YCTaBOM, Kao U IPaBOo Ha yKJIakakwe NocaeAula
Koje cy moBpesoM HacTaJjie (4aaH 22, ctaB 1 YcraBa). CBako uMa npaBo [ia He3aBUCaH,
HellpUCTpacaH U 3aKOHOM Beh yCTaHOBJbEH CYJ, IPAaBUYHO U y Pa3yMHOM POKY, jaBHO
pacnpaBH U OJIJIYYU O HerOBMM IIpaBHMa U 06aBe3aMa, 0CHOBAHOCTH CyMibe Koja je 6uJIa
pasJior 3a NoKpeTame IOCTYIKa, Kao ¥ 0 ONTYyK6aMa NIPOTUB wera (4s1aH 32, ctaB 1 YcTasa).
JeMuu ce jefHaKa 3alITUTA IpaBa peJ CyA0BUMaA U APYTUM Jip2KaBHUM OpraHMMa, UMaoliMa
jaBHUX oBJslallthera M OpraHMMa ay TOHOMHe [TOKPajuHe U je/JHHULA IOKAJIHe caMOyIIpaBe.
CBako MMa NpaBo Ha *aJby UK APpyTro IPaBHO CPeiICTBO NPOTUB O//1YKe KOjoM ce 0Ji/Iyuyje
0 HkerOBOM IpaBy, 06aBe3U MJIM HAa 3aKOHY 3aCHOBAaHOM HHTepecy (4saH 36).

21 CBako, TOKOM O/JlyuMBama O HeroBuM rpahaHCcKUM NpaBUMa U o6aBe3aMa UJHU O
KPUBUYHO] ONTY>K6M NPOTUB Kera, MMa IpaBo Ha IPaBUYHY U jaBHY paclpaBy y pa3yMHOM
pPOKYy NnpeJi He3aBUCHUM U HEIPUCTPACHUM CYy/,0M, 06pa30BaHUM Ha OCHOBY 3aKOHa (4/1aH
6, ctaB 1 EBporncke koHBeHLIMje). CBako KoMe Cy NoBpeheHa npaBa u cji060/e npesiBUheHU
y OBOj KOHBEHIIUjU UMa IPaBo Ha AieJOTBOPaH IPaBHU JIeK Ipe/ HaljHOHAJIHUM BJIaCTUMa,
6e3 063Mpa jecy Jiu NOBpeAy U3BPILMJIA JIMLA KOja Cy NOCTyNnaJja y cay>kK6eHoOM CBOjCTBY
(unan 13 EBporicke KOHBeHIIHj€).
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jenHa ox oApenaba c kojuma ui. 178, ct. 3 3YII Huje y caryiacHOCTH,?? 10K Ha
JIpyroM MeCTY M03HBakbe Ha Ty 0 peby usocraje.??

Ynpkoc omvcaHoj HeJOCJeJHOCTH M CTBOpPEHO] KOHQY3HWjH, CBakKa o[
HaBeJleHUX o/ipe/iaba BHlle TpaBHe CHare oJ] ykjoweHe HopMe 3YII Tpeba fa
Oy/Zie aHaIM3UPaHa, Kao MOTEeHIMjaJJHU IPaBHU OCHOB 3a JIOHOLIEHE OJIyKe
YcTaBHOT cyAa.

Onpenbe 4. 32 YcTtaBa U 4. 6 EBporcke KOHBEHIMje FrapaHTyjy NpaBo Ha
npaBuYHO cyheme. [I[paBo Ha NpaBUYHO cyhemwe noApa3yMeBa Aa MPUJIUKOM
O/JlyyMBaka 0 HeYUjUM IpaBUMa, o6aBe3aMa UJIHU Ka3HEHOj 0JITOBOPHOCTHU
Tpeba J1a 0[Jiy4yje 3aKOHOM YCTaHOBJbEH, HE3aBUCAH U HENPUCTPACAH CYZ,
Y TO Ha jaBHOj pacnpaBH, Y NPaBUYHOM MOCTYIKY (TO jecT, HOCTYNKY ca
oaroBapajyhuM nporecHUM rapaHijjamMa) u y pa3yMHOM POKY.

Jla 6u cTpaHka 6usa y MoryhHocTH fa (mocpesHO) OCIOPHU YIpPaBHU aKT
YCTaBHOM KaJI60M npeJ YCTaBHUM CYZ,0M UJIH TPeACTaBKOM npes EBpornckum
CyZ0M, MOpa NMPETXOJHO /ia UCIPIH CBa pacloJioKHUBa NpaBHa CPeJCTBa,
ykby4yjyhu u Tyx6y npesa YopaBHUM cyZoM.?> YpaBHHU Cy/[| U MOCTYIaK

22 ,YcTaBHHU CyJ HaJja3u /la HaBeJleHO 3aKOHCKO pelllele HUje carjacHo ca YcTaBOM
yTBpheHUM HadesioM Zla CBaKO MMa NMPaBO Ha CYZCKY 3alITUTY, aKo MY je moBpeheHo
un yckpaheHo HeKO JbY/ICKO MJIM MarbHHCKO IPaBo 3ajeM4YeHO0 YCTaBOM, Kao M MpaBo Ha
yKJIamame MocJaeAula Koje Cy TOM NOBpeJjoM HacTaJle (4siaH 22, ctaB 1 YcraBa), 6yayhu
Jla ce y THM CJly4yajeBHMa NPONKCAaHO IPAaBHO CPE/ICTBO HE MOXKeE CMAaTPATH JeJIOTBOPHUM
ca cTaHoBHUIITA 4iaHa 13 EBponcke KOHBeHI[Hje 3a 3alITUTY JbY/ACKUX TPaBa U OCHOBHUX
cao6opa.”

23 ,Umajyhu y Buay cBe HaBeseHo, CyA je yTBpAMO Aa ce ogpeaooM usiaHa 178. ctas 3.y
Be3H ca yjaHoM 176.ctaB 1. Tad. 11) n 12) 3akoHa 0 oNuITEM yIPaBHOM OCTYIKY, JOBOAHU
y IHMTambe OCTBapUBakbe JPYyTrux NpaBa 3ajeMYeHHUX YCTaBOM, 0JJHOCHO 33aiUpe y CYIITHHY
YcTaBOM 3ajeMyeHUX IpaBa, U TO KOHKPETHO paBa Ha NpaBUYHO cyheme 1 npaBa Ha IpaB-
HO cpeACcTBO U3 4. 32. 1 36. YcTaBa. OBO cTOra ITO, y CUTYallMju KaJja CTPaHKa He MOXe
YTHULIATU Ha BDEMEHCKO OrpaHuYere I0CTYIKa Npes YCTaBHUM CyZ0M, 04HOCHO EBpornickum
Cy/Zi0M 3a Jby/iCKa IpaBa, 06jeKTUBHU POK O/ IeT r0/{HA 3a IOHABJbakbe YIIPAaBHOT IOCTY KA
O/l laHA Ka/ia je CTpaHKa o6aBellTeHa 0 KOHAYHOM pelllewhy, JOBOAU Y NUTake YCTaBHY
rapaHiujy u3 4jaHa 22. ctaB 1. YcTaBa, 0ofHOCHO MOTYhHOCT yK/Iakamka nocjaejuna Koje
Cy IOBpeJioM HacTaJle KajJ, YCTaBHU CyJ, y UCTO] YIIPABHOj CTBAPH, Y HOCTYIIKY 10 yCTABHOj
JKaJIOW YTBP/M NOBpeAy UM ycKkpahuBamwe JbyICKOT MJIM MalkbMHCKOL paBa U cj060/e
3ajeMyeHe YCTaBOM, a MICTOBPEMEHO HUje MOHULITHO OCIIOPEHO pellekhe, 0JHOCHO Ka/y
EBporncku cyz 3a /by/icKa IpaBa y UCTOj YIPAaBHOj CTBApU HAKHA/JHO YTBP/U Jia Cy TpaBa U
cJ060/€e MOIHOCHOLA ITpeJICTaBKe MoBpeheHa un yckpaheHa.”

24 Bulie o MojMy He3aBUCHOT U HEMPUCTPACHOT cyJa y npakcu EBpormnckor cyza, B. (CaBeT
EBpomne, 2018: 49-62). O mojMy npaBa Ha NpaBUYHO cyhewe y ynpaBHOM npay, B. (Lyuuh,
2009a).

25 YKOJIMKO cy/ACKa 3allTUTa HUje 06e36eheHa npes YnpaBHUM Cy/i0M, OH/Jla Mopa Aia 6yie
o6e36eheHa npes pyruM cyloM, carjacHo 4. 198, cT. 2 YcraBa, npuMepa paju y paHOM
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npes YNpaBHUM Cy/JIOM, HaueJIHO IOCMAaTpPaHo, IPy»Kajy NoTpebHe rapaHuuje
npaBu4yHOT cyhemwa (Lynuh, 20096).

[TocToje fBe fofaTHE CMeTH=E OCJalkbalkby Ha IPaBO HAa MPaBUYHO cyhemwe
MPUJIMKOM OLleHe yCTaBHOCTU POKOBA 3a MOHaBJ/bake NMOCTyNKa. [IpBa, HUje
YOIIILITEe pey o CyAy, Beh o opraHy ynpase, TO jecT, HUje ped o cyAckoM, Beh o
YHpPaBHOM NOCTYINKY. YCTaBHU CY/i Ce paHHje 0CJAamkhao Ha MPaBo Ha MPaBUYHO
cybeme pasu yk1amwamwa 06jeKTUBHUX POKOBA 3a IOHABJ/bakhe MOCTYIIKA, aJl1 je
TO YMHHUO y CYyZICKUM NMOCTYNIIMMa - TapHUYHOM U IpeKplIajHoM. YnwbeHuna f1a
ce OBJie paJiy 0 YIIpaBHOM IOCTYIIKY, AeJiyje la Huje yBaXkeHa. [lpyra, ako 6u ce
CMaTpaJio /ja ¥ BaHpeJHa IpaBHa CpeJICTBA, a IOHaB/bakhe NOCTYIIKA je TAKBO
IpaBHO CPeACTBO, Tpeba /a UCIyHe CBe YCJI0Be MpONKcaHe y 4. 32 YcTaBa
Y 4. 6, cT. 1 EBporncke KOHBeHIIMje, OHZIa 6 TO 3HAYMJIO a U MOCTYIIHU M0
BaHpeJHUM IIPaBHUM CpeJICTBUMA Tpeba 1a OCUTypajy CTaHAAp/Ae NPABUYHOT
cybemwa nonyT oAprKaBamwa yCMeHe paclnpaBe U MOIyhHOCTH ocrnopaBamba
yTBphEHOT YUHeHUYHOT CTawa.?® To 3acCUTYPHO HUje c/y4aj ca BAHPeAHUM
MpaBHUM CpeACTBUMA, KaKO y yIPaBHOM NpPaBy, TAKO U y HEKUM JPYTUM
rpaHama npasa. Kao npuMep HaBoZMMO 3axTeB 3a IPEUCIIUTUBAKE CYLCKe
0/ITyKe,”” KOju ce y yIPaBHOM CIIOPY M3jaBJ/byje BpXOBHOM KacaimoHOM CyLy,
Y peBU3H]jy, Koja ce y MapHUYHOM MOCTYIKY H3jaBJbyje HCTOM CyAy.28

Onpenbe 4. 36 YcraBa v ui. 13 EBponicke KOHBEHI[Uje rapaHTyjy MpaBo Ha
npaBHO cpeAcTBO. Y. 36, CT. 2 YcTaBa npomnucyje Aa CBako MMa NpaBo Ha
»KaJIOy WJIM APYTro MNPaBHO CPEACTBO MPOTHUB OAJYKE KOjOM Ce OAJIy4yje O
HEeroBOM IpaBy, 06aBe3M MJM Ha 3aKOHY 3aCHOBAaHOM MHTepecy, A0K 4J. 13
EBporncke koHBeHIHje TpeiBUDa Jla cCBako KoMe cy oBpeheHa npaBa v cyio6071e
npeaBuheHU y 0BOj KOHBEHIIMjU KMa IPaBo Ha [ieJIOTBOPaH NpaBHU JIeK Ipej
HaIlMOHAJIHUM BJIaCTUMA, 6€3 0631pa jecy Jik IOBpey U3BpLIKJIA JTHLA KOja Cy
NoCTynaJsay cayX6eHoM cBOjcTBY. Beh jesnuko TymMauerwe HaBeJeHUX HOPMU
yKa3syje Ha YMbEHUIY [1a Ce ’bMa 3aXTeBa MPUCTYI jeJHOM IPABHOM CPEJCTBY,
jeJHOM IOCTYNKY Y KojeM he ce mperucnuTaTH OAJyKa KOjOM je 0JJIy4eHO O
HeuUjuM NpaBUMa, 06aBe3aMa UJU Ha 3aKOHY 3aCHOBAaHUM UHTepecuMa.?’
Oxpenba 4. 36, cT. 2 YcTaBa KOPUCTH BE3HHUK ,UJaH”, OK HOpMa 4J. 13

cnopy, lumutpujeBuh, 2022: 475.

26 Ysan 6 EBponcke KOHBEHIIMje He TapaHTYje YaK HY IpaBo Ha a6y (Mole, Harby, 2006: 8).
TuM npe He ypebhyje nporiecHe rapaHijyje y IOCTYIKY [0 BAHPEAHUM IPaBHUM CPeJICTBUMA.

27 Yn.49 3akoHa 0 ypaBHUM CIOpOBUMa, ,Cinyk6eHu riacuauk PCY, 6p. 111/09.

28 Y. 403 3akoHa 0 mapHUYHOM NoCTynkKy, ,Cayx6enu raacHuk PCY 6p. 72/11, 49/13 -
oaaykaYC, 74/13 — opnyka ¥C, 55/14, 87/18 u 18/20.

29 Ynopeputu ca bjennuuh, 2023.
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EBporncKke KOHBeHIHje KOPUCTHU jeAHUHY,*" wTo ynyhyje Ha 3ak/bydak ja je
CaMo jeIHO IPAaBHO CPEZCTBO JOBOJbHO pa/il OCTBApHUBaHa 3ajeMUeHOT TpaBa
Ha IIpaBHO cpeCTBO. [l0 TAKBOI 3aK/by4Ka JI01IA0 je U YCTaBHU CYZly TPDEHYTKY
3aMo4Yukbathba NOCTYNKA OlleHe yCTaBHOCTU 4Jl. 178, cT. 3 3YIL. Y peliewy kojum
Ce MOCTYyMNaK 3all0oYMkbe HABOAH Ce Jja ,yCTaBHO jeMCTBO M3 4JaHa 36. cTaB 2.
YcTaBa rapaHTyje, pe CBera, IBOCTENEHOCT y OJJIyYHUBahy, LITO 3HAYU Jja
He NIOCTOjU yCTaBHA ob6aBe3a 3aKOHOJaBLa Jla IPOoNuIlle BaHpe/Ha NpaBHA
CpeJCTBa, U3 Yera cJeju Zia 3aKOHCKO ypehuBamwe 6poja ¥ BpcTe BaHpeJHUX
IpaBHUX CpeJICTaBa, yCJI0Ba 10/ KOjUMa Ce U pa3Jiora U3 KOjUX ce MOT'y U3jaBUTH,
MOTY TPIeTH OrpaHuYea.”*! YcTaBHU €Y/, 04UIJIeJHO, HAKHA/IHO OJ[CTYTIA O/
JlaTOr CXBaTama.

[IpeocTaje fa ce McnuMTa OCHOBAHOCT MO3UBama Ha 4J. 22, cT. 1 Ycraga.
Ta ogpenba nponucyje ja CBaKo MMa MPaBoO Ha CYACKY 3alITUTY aKo MY je
nospeheHo M yckpaheHo HEKO JbY/ACKO MJIM MalkbHUHCKO NPAaBO 3ajeMYeHOo
YcTaBOM, Kao U NIpaBo Ha yKJakbamwe [ocjaeula Koje cy IoBpesoM HacTaJle.
[IpBUM fAiesioM LUTHPaHe oJpenbe rapaHTyje ce Cy/AcKa 3alUTUTA, Takohe
rapaHToBaHa NpaBOM Ha NpaBUYHO cyhemwe (4. 32 YcTapa) U, cnendupruiHO
y OJIHOCY Ha ynpaBHe aKTe, oApeZ60oM 4. 198, cT. 2 YcraBa.? thena ‘nomara
Bpe/JIHOCT’ OrIJie/ia Ce y rapaHTOBaky MpaBa Ha yKJakakbe NocaeJUla Koje Cy
HacTaJle IOBPeJOM HEKOT JbY/ICKOT MJIM MakbHUHCKOT NpaBa 3arapaHTOBaHOT
YcraBowMm. [losuBamwe Ha 4. 22, cT. 1 YcTaBa je Takohe ynuTHo. PasJjior ToMme je
YMHbeHU1a [ja Ce HaJla3u y o/ipe/i61 KOjoM ce TapaHTyje Cy/ACKa 3alUTHUTA JIULY
KOjeM je JbY[CKO UJIK MalkbMHCKO [PAaBO 3arapaHToOBaHO YcTaBoM mnoBpeheHo.
[IpoucTHde fAa M yKIakake Nocjaeuia Tpeba Aia ce oro[u y NOCTYIKY Cy/ACKe
3alUTUTeE, @ He Yy NOCTYIKY 10 BaHpeJHOM NIPaBHOM CpeJiCTBY Y Y paBHOM
MNOCTYIKY.

[losuBamwe Ha us.22, cT. 1 YcTaBa OTKpHMBaA jolll jejHY, 3Ha4ajHUjy cTBap. Haume,
aKo JI0 MOHaBJ/baka YIPABHOT MOCTYIKA IIOBOZOM OBa JBa pasJiora fjohe, He
IIOCTOjY MpelnpeKa /Aa OpraH y NOHOB/bEHOM NOCTYINKY YKJIOHU MocCJeule
MoBpe/ie MpaBa, YKUJakheM WM MOHUIITABAKkEM pelleha Koje je JOHEeTO y
NpBOOGUTHOM NOCTYyINKY. KaJ roBopu 0 HeMOryhHOCTH yKJIamkaka nocjaejuna
NOBpe/ie IpaBa, YCTaBHU CY/i, 3allpaB0, MUCJIM Ha IOCTYIIKe IOKPEHY Te I0BOJLOM

30 EBporcku cyj je y CBOjoj IpaKcu NOTBPJMO Ja rapaHnuje npyxeHe y 4. 13 EBponcke
KOHBEHILMje Cy ,y MOTIYHOCTH ancop6oBaHe” rapaHidjaMa Koje mpy»a 4J1. 6 EBporcke
KOHBeHI[Hje, mpeaMeT Airey npoTus Upcke, npeacTtaBka 6p. 6289/73,9.10. 1979, nacyc 35.

31 Peuiemwe o moKpeTawy NOCTYNKA Y npeAMeTy YcTaBHOT cyaly3-253/2018 ox 28.10.2021.

32 Yu. 198, cT. 2 YcTaBa riacu: ,3aKOHUTOCT KOHAYHUX T0jeIMHAYHUX aKaTa KojuMa ce
oAJy4yje o mpaBy, 06aBe3u WU Ha 3aKOHY 3aCHOBAHOM MHTepecy MoJjJjiexe NPeucnuTH-
Baly N1pe/i Cy0M y yIIpaBHOM CIOPY, aKo y oApeleHOM ci1y4ajy 3aKOHOM HUje npeABuheHa
JApyraydja cyAcka sawrtura.”
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yCTaBHe >xaJjibe npeJ; YCTaBHUM Cy/A0M HJIM NIPeJCTaBKOM Npes EBponckum
cyznoM. [loHaB/bame IOCTYINKA CJIYKHU 0KMUBOTBOPEY OAJIYKA JOHETUX Y TUM
MOCTYILMMa, KOjuMa je yTBpheHa noBpejia HeKor YcTaBoM UK EBpornckom
KOHBEHI|UjOM 3ajeMUYeHOr [IpaBa. Y cjay4ajy npeAyror Tpajamba NoCTyIKa Ipe/,
YcTaBHUM CyZi0M MM EBPONCKUM CyJl0M, 00jeKTHBHHU POK 3a MOHaBJbakbe
NOCTYIKa MOe oHeMOoryhUTu cipoBohewme BhUXOBUX oA yKa. /la je mocpeau
60jasaH YcTaBHOT cy/ia 3a yHKIIMOHUCAE YCTAaBHE )KaJj1be, MOKe ce Ha3peTH
Y U3 HKeroBoT HaBoJa Ja ,lipeMa cTaBy EBpoIickor cyza, ycTaBHa xaJiba y
Peny6sinnu Cpbuju je 1e/I0TBOPHO NPaBHO CPEACTBO 3a 3alITUTY 106073
Y npaBa rpabaHa, ok je Bohemwe MocTynKa npej, YCTaBHUM CyZ,0OM YCJIOB 3a
o6pahame EBporickom cyay 3a jbyacka npasa”.?

Jakue, ako je ogpen6a 4. 178, ct. 3 3YIl 6us1a y cTBapu HecarJiacHa ca 4J1. 22,
cT. 1 YctaBa 360r Tora 1ITo, oJ ofpeheHuM ycaoBHMMa, MOXKe OHEMOTYhuTtu
M3BplIee 0/JIyKa YCTaBHOT Cy/a 10 yCTaBHOj a0 UM oAJyka EBponckor
CyJa, OHJla ce Mopa carJielaTH U NOoTeHI1jaJl MPaBHOT CPeiCTBA MOHABJ/bakha
(ynpaBHOT) NOCTyINKa Jla OMOryhH yKJamamwe nocjaejula noBpesa YCTaBoM
3ajeMYeHUX IpaBa.

3.3. H3epuwere 0d1yka YemaeHoz cyda u Eeponckoz cyda
3a /bydcKka npasa NnOHAB/bareM YyNpagHo2 NOCmMynKa

YcTaBHU Cy/, je yTBPAKO HEyCTABHOCT 06jEeKTUBHOI pOKa 3a MOHaBJbakbe
yIPaBHOT MOCTYINKA KaKo OM OCUT'ypao U3BpIlee 0JJyKa YCTaBHOI cy/a 10
yCTaBHOj a161 1 EBponckor cyia, a cBe pa/iu YKJ/akbaka [10c/ei1la NoBpe/ie
YcTaBoM 3ajeMueHuX paBa. TakBa ofJ1yKa 61Jia 64 onpaBjaHa y3 KYMYJIaTUBHO
HCIIyHkeHe TPHU yCJI0Ba — [l je IOHABJ/bake NOCTYIIKAa HeONIX0JHO 3a U3BPIIeHe
oJJiyKa YcTaBHOT cyZa v EBporickor cy/a, /ia je IoHaBJ/bake OCTY KA JOBOJ/bHO
3a BUXOBO M3BpIIEHE U [ja He TIOCTOjU JPYTU HAYUH 3a HbUXOBO U3BpILIEHE.
Hnak, To HUje cayyaj.

[loHaB/pame NOCTYNIKA paZiv U3BpLIeHa OJJIyKa YCTaBHOT cyza U EBpornckor
cynay oapeheHuM ciyyajeBUMa HUje HEONIXO/LHO.

HauMe, Haues10 MpaBHOCHAXKHOCTHU pelIera, Kao je/JHO 0] OCHOBHUX HaueJsa
ONLITEer YIIPaBHOI MOCTYIIKa, IPONUCYje [a pellemhe NPOTUB KOra He MOXe
Jla ce M3jaBU KaJ10a, HUTH NOKPEHe YIpaBHU crop (MpaBHOCHAXHO pellere),
a KOjUM je cTpaHKa cTekJia oApeheHa npaBa, 0JHOCHO KOjUM cy joj oapeheHe
o6aBe3e, MOXe Jla ce MOHUILITH, yKUHE WU U3MEHH CaMo Y CJy4yajeBUMa Koju
cy 3aKoHoM oapehenu.>* Hayesio npaBHOCHAXHOCTH y YIIPaBHOM IOCTYIIKY je

33 Opunyka YcraBHor cyaalys-253/2018 og30.6.2022,,,Cayx6eHu riaacHuk PCY, 6p. 2/23.
34 Y. 14 3VII.
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YTOJIUKO clleliupUYHO 1ITO, CarJIaCHO IUTUPAHOj OApe 61, caMO MO3UTUBHU
yIpaBHU aKTH, TO jeCT, YIPaBHU aKTHU KOjUM je CTPaHKa CTeKJia oJpeheHa
NpaBa, OJJHOCHO KOjuUM cy joj oapeheHe o6aBe3e, Mopajy fia OyAy YKIOHEHU
KopuiheweM BaHpeAHUX MPABHUX cpejicTaBa (6uso us 3YII, 610 U3 HEKOT
Ioce6HOr 3aKOHA), KaKo OM ce 0 MCTOj yIpaBHO] CTBApHU MOIJIO NIOHOBO
oasiydyuBaTu. UcTO He BaXy 3a HeraTUBHE aKTe, TO jeCT, aKTe KojuMa je
0/10MjeH 3aXTeB CTPAaHKe WUJIM XkaJjiba UM HEKO Jpyro NpaBHO CPeACTBO Koje
je cTpaHKa u3jaBusa. HakHaJHUM [JOHOLIEmheM NIO3UTUBHOT YIIPaBHOT aKTa y
HCTOj YIIPaBHOj CTBApH Ce paHUjU HETaTUBHU YIIPaBHU aKT GpaKTHUUKHU YKUJA
(Munkos, 2012: 30). HeraTuBHU yipaBHU aKTH, 33 YHje YKJIabake 61 CTPaHKa
6uJia 3aMHTEePECOBaHA Cy pellieha KOjUM je 0Z101jeH BbeH 3aXTeB /ia joj ce pHU3Ha
WJIM yBeha HeKo MpaBo UJIU KOjUM je 0/10MjeH HheH 3aXTeB /1a joj ce YKUHE UJIHU
yMakU Heka o6aBesa. /lakJjie, CTpaHKa MoXe U 6e3 IpeTXO0JHOT yKJakhamba
TAaKBOT HETATUBHOT, 0/161jajyher yipaBHOT aKTa, /1a 3aXTeBa pellaBambe UCTe
yIlpaBHe CTBapHU. YKOJIMKO 6Y CTpaHKa U3/lejCTBOBAJIa OJJIYKY YCTaBHOT CyAa
usau EBpornckor cya, kojoM je yrBpheHo aa joj je moBpeheHo Heko YcTaBoM,
0HOCHO EBpPOIICKOM KOHBEHI|UjOM 3ajeMUY€eHO NPaBo, MOTJia 6 J1a je UCKOPUCTH
Yy HOBOM IIOCTYIIKY, TOBOJOM MCTe yIIpaBHe CTBapH.

Y npakcu EBporickor cy/ja noHaB/bakbe MOCTYIKAa KA0 HEOMXO0/AHA Mepa 3a
U3BplIekh e BeroBUX 0/IJ1yKa jaB/bajio Ce caMo Y KpuBUYIHOj MaTepHju (European
Court of Human Rights, 2021: 22-23). Hu Ty ce, 1aKJie, TOHaBJ/bakhe yIIPaBHOT
MOCTYIIKA He jaBJ/ba Kao HY>KHOCT.

[loHaBJ/bamwe NMocTynka y oapeheHuM caydajeBuMa Hehe 6UTH JOBOJbHA 3a
yKJakake [ocjaeulia nospeze YCTaBoM 3ajeMYeHUX IpaBa.

To he, Ha npBOM MecTy, OUTH CJyYaj KaJ, je OTKJawbake nocjaeauna moryhe
VCKJ/by4YHBO NyTeM HakKHaJe mTeTe. HakHaza mreTe ce focyhyje y caMmom
HOCTYNKY npej YcTaBHUM cynom>® uiu EBponckum cyzom.’

35 Y. 46 EBponcke KOHBEHIIHje 0 JbYACKUM IPaBUMa IPOIHKCYje fa cy oAayke EBponckor
cyna obaBe3yjyhe 3a ApKaBe NOTNUCHUIE KOHBeHLWje. McTo mporssiasu u U3 4. 18, ¢T. 3
YcTaBa, Koju mponucyje fja ce oApeabe 0 JbYJCKUM U MalbUHCKUM IIpaBUMa TyMayde y KOPUCT
yHanpehema BpeJHOCTH IeMOKPATCKOT APYIITBA, carjacHo BaxkehuMm MmehyHapogHUM
CTaHJAapArMa JbY/ICKUX U MalbMHCKUX NPaBa, Kao ¥ Npakcu MehyHapoJHUX HHCTUTYLIHja
KOje Ha/i3upy BbUX0BO cripoBohewe. To 3HA4H Ja je TyMayewe EBpONCKOT cyZia y norjaeny
nprMeHe EBporcke KOHBeHIMje Y KOHKPETHOM cJy4ajy o6aBesyjyhe.

36 Y. 89, cT. 3 3aK0HA 0 YCTaBHOM CYAY.

37 Ilpema .. 41 EBponicke KOHBeHIIHje O JbYy/ICKUM NIpaBUMa, Kaja EBporncku cys yTBpAu
npekpuiaj EBporncke KOHBeHIIMje UM IPOTOKOJIA Y3 By, @ YHyTpallke IpaBo JpKaBe
yroBOpHHUIle oMoryhasa caMo AelMMUYHY oA1TeTy, EBponcku cyz he, ako je To noTpe6Ho,
NpY>KUTH IPAaBUYHO 33/10BOJbeme olITeheHoj cTpaHu.
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Jpyru caydaj rfie mIoHaBJ/bake MOCTYIKA HUje aJIeKBAaTHO jecy npeaMeTH y
KojuMa je cTpaHKkaMa yTBpheHa oapeheHa HoBuaHa o6aBe3a. OTKJamhambe
MocJieIUIa TAKBe MOBPeie GUJI0 OM TeOPHjCKU Moryhe TOHAaB/bakbeM OCTYIIKA,
aJIv He 61 6UJ10 eKOHOMUYHO. /lo Bpahaka HOBIIAa MOTJIO OU /1a /lohe Tako LITo 61
OpraH y NOHOBJ/bEHOM MOCTYIKY MOHUIITHO pelllere U3 IPBOGUTHOT MOCTYIIKA.
Taj 6u cTpaHKa MOIVIAa y MAapHHUYHOM MOCTYIIKY Ja MOTPa)kyje OHO IITO je,
MOHUIITABAakeM yIIPAaBHOT aKTa, 0CTaJI0 6e3 0CHOBA 33 CTUIAIbE.

Tpehy cuTyanujy 4yMHUIM GU CBU OHU CJydajeBUMa y KOjUMa yKHUJambe
npeAMeTHOT pellemha He OU YKJIOHHUJIO NoceMie oBpee npasa. [[pumepa
pajy, yKujamwe He 64 YKJIOHUJIO IOBpeAY IpaBa Ha MUPHO Y>KMBakbhe HMOBUHE
aKo je pellermeM HaJIOKeHO IJahame jaBHUX AaXO6UHA, a pellere je Beh
M3BpILEHO. Y TaKBOM CJIy4ajy 64 MOMOIJIO CaMO MOHHUIITaBake YIIPaBHOT
aKTa KOjUM je TakBa o6aBe3a HaJIOXKeHA, jep 6U caMO Y TOj CUTyaIHMjH OTIAO
OCHOB CTHIaba jaBHUX NIPUX0Ja U MOrao 6M Jja ce 3aXTeBa HbUXOB NnoBpahaj
(wTo 6M OTBOPHUJIO MOTYNHOCT 32 KLUXOBO MOTPAKHUBakhe Y MapHUYHOM
NOCTyNKy). McTuyeMo 0By MOryhHOCT 3aTO 1ITO je 3aKOHO/aBal, OCTaBHUO
OpraHy JUCKpeLHOHO oBJlauihewe Ja OJJy4d Aa JU he y NOHOB/bEHOM
MOCTYNKY pelllere U3 NPBOGUTHOT MOCTYNKA MOHUIITUTU WU YKUHYTH.38
Kako nmoHuliTaBame HUje 06aBe3HO y CJAy4ajy MOHABJ/bakha MOCTYNKA 360T
yTBphrBama noBpe/ie npaBa of CTpaHe YCTaBHOT cyAa U EBpornckor cyza, Tako
He IOCTOjU rapaHuuja Aa he HUX0BA 0JJIyKa OUTH U3BPLIEHA Y CUTYALUjU Y
K0jOj je IOHUIITaBawe jeJMHU HAYMH 3a YKJambhake [oBpeJie npasa.

OnucaHe cuTyaluje 61 ce OHOCHJIE Ha pellleka KojuMa je CTpaHLM yTBpheHa
HeHOBYaHa o0aBe3a TPajHOr KapaKTepa (1o MpaBUJy, HEKO TPIJbekhE), Koja 6U ce
YKH/akheM pelllerha OKOHYasa. Yak je M TO YIUTHO 3aTO LITO 3aKOH 0 YyCTAaBHOM
cyay nponucyje fa he ce 06ycTaBUTH 3a0YETO U3BPILEHE MPABHOCHAXKHUX
nojeAMHAaYHUX aKaTa JOHEeTUX Ha OCHOBY IpOINMca KOjU Ce BUIIE He MOTY
NIpUMEHLUBATH, TO jeCT, IPOMNKca 3a KOje je yCTaHOBJbEHA HecarJacHOCT ca
aKTHUMa BHIle TpaBHe cHare.*

Kap ce ncnoz HaBesieHOT MO/IBYYe I[PTa, FOTOBO Jla HE MPEOCTAjy CUTyaLHje
y KojuMa 64 NMOHaBJ/bakbe YIPABHOT MOCTYNKA GHUJI0 HY?>KHO U JIOBOJbHO 3a
M3BpLIEHEe 0/IJIYKe YcTaBHOT cyAa U EBporickor cyza.

38 Y. 182, cT. 3 3YIl nponucyje Aa no noHaBJ/balby NOCTYIIKA, HAJJIE)KHU OpPraH MOXe
OCTaBUTH Ha CHa3M KOHAYHO pellere UK JOHEeTH HOBO pelllelhe KOjUM ce, C 063MpoM Ha
OKOJIHOCTH CJIy4Yaja, KOHa4HO pelllere MOHUIITaBa UJIH YKU/Ja. [lakie, ocTaB/beHa je Haj-
IMpa AUCKpelyja, y K0joj opraH caMo BOJIM payyHa 0 OKOJIHOCTUMa cay4aja. Tomuh HaBoAM
HeKe 0J] eJleMeHaTa Koje opraH Hapo4uTo Tpeba fa y3Me y 063up, Kao WTo cy MoryhHocT
yKJlamkaka IpoM3Be/leHUX IPaBHUX YUMHAKa, /la je pa3JIoT I0HaBJ/bakha Y3POKOBAH MOHa-
maweM CTpaHKe uiu opraHa (Tomuh, 2009: 320).

39 Y. 60, cT. 3 3aKoHa 0 YCTaBHOM CyLY.
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HanokoH, cBeMy HaBeZieHOM Tpeba A0JaTH U YMEbEHUIy JAa oBJalihema
YcTaBHOr cyZia y MOCTYIKY IO yCTaBHOj »aJOM HyJe 3HaTHO BHIIe
MOryhHOCTH 3a yKJakake NnoBpese YCTaBOM 3ajeMYeHUX IpaBa 0[], OHUX
KOje HyJM NOHaBJ/bake yIpaBHOI mocTynka. HauMe, kaja YcTaBHU cy[,
YTBPAU /1 je OCIOPEHUM N0jeJUHAYHUM aKTOM UJIM pajikoM noBpeheHo uimn
yckpaheHo /by CKO UM MambUHCKO NPaBo U €J1060/a 3ajeMyeHa YCTaBOM,
MO>Ke TIOHUIITHUTH NojeAMHAYHU aKT, 3a0paHUTH Jia/be BpLIeHke pajmbe UIn
O/lpeIUTH IIpeiy3uMame Apyre Mepe Ui pajiibe KOjoM Ce OTKJIamajy LTeTHe
nocjejuie yTepheHe nospesie nan yckpahrBamwa 3ajeMyeHUX [TpaBa v c1060/a
Y O/IpeINTH HAUYMH NPaBUYHOT 33/l0BOJbema NogHocuona.*® Og1yKoM KojoM
ce ycBaja ycTaBHa »kaJiba YcTaBHU cy/ he oAJly4UTH U 0 3aXTeBY IOJHOCHOLA
yCcTaBHe »aJibe 3a HAKHa/Jly MaTepHjaJiHe, OJHOCHO HeMaTepHjaJiHe 1ITETe,
KaJia je TakaB 3aXTeB [IOCTaBJbeH, C TUM IITO YCTaBHHU CY/[, KaJa je 3axTeB
yCBOjeH, oZipebyje y oasiynu opraH Koju je o6aBe3aH Jja UCIIJIATH HaKHaAy
MaTepHjaJiHe UM HeMaTepHjasiHe ITeTe U ofpelhyje pok o/ 4eTUPU Mecela o/
JlaHa J0CTaB/bakba OAJyKe TOM OpTaHy y KOMe OH Jo6pOBOJbHO MOXe /ia I1J1aTH
HakHaxay wreTte.*! Tome cBeMy Tpeba fogaTu U MOryhHOCT fja YcTaBHHU Cy[
HNOHUILITH OAJIYKY YIIpaBHOT Cy/ia, KOjOM je 0CTIOPeHO peJieBaHTHO pellerbe, ITO
64 3ay3BpaT J0BeJIO 10 NOHUIITaBaka OCIIOPEHOT aKTa U, aKO je TO HEOIXO/HO,
JIOHOLIelke HOBOT yIIpaBHOT aKTa. JlakJjie, YCTaBHOM Cy/ly Ha pacloJaramy CTOjU
IIMPOK AiMjana3oH oBJalthemna KojuMa 64 0CUTypao YKIawbakbe CBUX Moryhux
nocjeAula NoBpeJie YcTaBoM 3ajeMYeHHUX paBa.

M3HeTO ZI0BOJIM Y CYMHEbY ONIPAaBJIaHOCT OJIJIyKe O yTBpHHUBaby HEYCTABHOCTH
4. 178, ct. 3 3VII.

4. Ilocsiepune oA iyKe 0 HEYCTaABHOCTHU 3aKOHaA
0 ONUITEM YIPAaBHOM NOCTYNKY

[lopen ykupgama O0GjeKTUBHOr pPOKa 3a IMOHaBJ/balbe IMOCTYNKAa Yy OHUM
cJly4ajeBUMa IZie je caM YCTaBHHU Cy/J, OLeHHO /jla HUCY HecarJlacHU ca YCTaBoOM
u EBponckoM KoHBeH1MjoM (4. 176, cT. 1, Tay. 1-10 3YII, B. oiesbak 1), YcTaBHU
Cy[lje ykugamweM ofipende ui. 178, ct. 3 3YI], cjegHe cTpaHe, CynpoOTHO HaMepu
3aKOHO/laBLla, CHU3MO HUBO [IPAaBHE CUT'YPHOCTH, JI0K je C pyre CTpaHe CTBOPUO
OCHOB 3a noBpe/ie 4J1. 6 EBponcke koHBeHLiUje y 6y AyhHOCTH.

Y nvTepaTypu ce Harjalasa /ja, 3a pas3JIMKy 0/ 3aKOHa O ONIITeM YIIPaBHOM
noctynky us 1997.ropune, 3YIl je yus. 178, cT. 2 feduHuUCa0 Cy6jeKTUBHU POK
33 NOHaBJ/bake NOCTYIKA, KOjU BaXKU U 33 OpPraH, KaJi IOCTyNaK OHaBJba MO
cayx6eHoj Ay>kHocTHU. HaBozM ce ja pa3Jior TOMe JIeXKH Y HAaMepH ClipeyaBatba

40 Y. 89, cT. 2 3aKoHa 0 YCTaBHOM CYAY.

41 Y. 89, cT. 3 3aK0Ha 0 YCTAaBHOM CYAY.
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Moryhe 3ji0ynoTpe6e oBsauhera, Koja 64 nocrtojasia ako 6u oBJsaltheHo
CJIy>K6€eHO JIMIle ca3HaJIo 3a II0CTOjakbe pa3Jiora 3a IOHaBJ/babe MOCTYIKA 110
CJy>K6€eHOj Y>KHOCTH 0iMax [0 KOHAYHOCTH pelliekha, aJlu Hepa3yMHO AYTo
YyeKaJio ca IoHaBJ/bakeM noctynka. OBo He 61 MopaJio Jja 6yze nocjaeguuna
3J0ynoTpebe, y CMUCIY HaMepe oBJlaliheHOr c1yKO€HOT JINIA 1a THMe HaHece
LITEeTY CTpaHLH, Beh ¥ mocsenuna Jjoiler pajga u Hemapa uctor (Tomuh,
MusioBanosuh, ynuh, 2017: 194). [Ipou3ssasu Aa je HaMmepa 3aKOHOJaBLa
6usia ga noBeha HUBO MpaBHE CUTYPHOCTU KOJI MOHaBJ/bakha MOCTYIKA,
Hapo4uTO y3uMajyhu y 063up Ay>KUHY 06jeKTUBHOT POKa y KOjeM je GHUJI0
Moryhe kopuiherme 0BOr BAaHpeAHOT NPAaBHOT cpe/icTBa. HakoH HHTepBeHLMje
YcTaBHOT cy/ja, He caMo ILITO BUIle HE MOCTOjU 06jeKTUBHU POK 3a IOHABJ/balbe
noctynka, Beh koz 10 pasJjiora 3a HoHaBJ/bakbe je/IJUHO OrpaHUYe e IpeICTaB/ba
Cy06jeKTUBHU pOK. JlokasuBamwe TPeHyTKa y KOjeM je CTpaHKa ca3HaJa Uju
OJ1 Kojer je 6uJsia y MOryhHOCTH Jja UCTaKHe HEKHU 0J] pa3J/iora 3a NoHaBJ/bakbe
NOCTYIKa MOXe GUTHU 3HATHO OTEXaHO, a Y HEKUM CJyYajeBUMa U HeMoryhe
(Ha npuMep, Kaj je JiMle Koje je MOTJIO JjJa MMa CBOjCTBO CTPaHKe, a HUje My
npy»KeHa NpPUJIKKa J1a YUeCTBYje y IOCTYIIKY, CAa3HAJIO Jja je MOCTyNaK BoheH
U /1a je peliemse AoHeTO). llTaBulie, jour he 6UTH Texe cTpaHKaMa /a A0KaxXy
Ka/l je opraH ca3Hao 3a I0CTOjakbe pa3Jjiora 3a NoHaBJ/bake NOCTynKa.*?

YkJakbawkeM 06jeKTUBHOI pOKa 3a MOHaBJ/bakbe MOCTYIKA MO CJAYXKO6eHOj
JY>KHOCTH, YcTaBHHU cyJ je Penybsauky Cpb6ujy U3/102KHMO PU3HUKY NOBpeJie
EBpornicke KoHBeHIUje y 6yayhHocTu. Haume, EBporicku cyy je y cayuajy
Brumarescu npoTuB PymyHuje*® yTBpauo noepeay 4i. 6, ct. 1 EBporncke
KOHBEHIMje 300T TOra LITO je jaBHU TYKUJIal, 6€3 BpeMeHCKOT OrpaHuYerha
MOrao Jia IOKpeHe I0CTyNaK IperuclTUBaka NIpaBHOCHAXHE CYLCKe OlJIyKe.
Y HaleM cJsy4ajy opraH ynpasBe, KOjU je OpraH jaBHe BJIaCTH NOMNYT jaBHOT
Ty>KHOLa y TIOMEeHYyTOM IIpeIMeTY, TaKohe Moxe 6€3 BpeMeHCKOI OrpaHUYena
(u3y3umMajyhu cy6jeKTUBHU POK, KOjHU 3aBUCH O] Hbera camor) Jia oHaBJba
NOCTYIKe Ha 0CHOBY BpJIO LUIMPOKO ofpeheHor kpyra pasJiora.

5. 3akspyyak

YcTaBHU Cy[ je oryiacMo HeycTaBHUM oJpenady 4. 178, ct. 3 3YII, kojom je
oznpeheH 06jeKTUBHU POK 3a IOHABJ/babe YIPABHOT TOCTYNKA. YCTaBHU CY/ je
YTBPZHO Jia je TOCTOjalbe IOMEeHY TOI pOKa HeyCTaBHO y OJJHOCY Ha /iBa of, 12

42 Tlopebhemwa paju, ynpaBo 36or HeMoryhHocTH J0KasuBamwa Ka/Jj je opraH npeays3eo
HpPBY pa/ilby ¥ IUJ/by Boherba NOCTYIKa, LITO CE PaHUje CMAaTPasio TPEHY TKOM OTIOYHbakha
yIpaBHOT NOCTYIKA, IPOMEHEH je HAYMH NOKpeTakha NOCTYIIKA 110 C1YKOEHOj Y KHOCTH,
TaKO Jja Ce 3aXTeBa 06aBelITaBakhe CTPAHKE 0 aKTY 0 IOKPEeTamy NOCTYIIKa.

43 EBpOICKH CyJ 3a JbyJiCKa 1paBa, npeaMeT Brumarescu npotus PyMmyHuje, npescTaBka
6p. 28341/95, oz 28. 10. 1999, nacycu 61-62.
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pasJiora 3a IOHaBJbake NMOCTYIKa, KOHKPETHO, KaJ, /10 IOHaB/bakha NOCTY KA
Jl0J1a31 ycJie]; Tora IITO Cy YCTaBHHU CYJ, [0 YCTaBHOj »KaJ/161 uau EBporcku
CyZ IO IpeACTAaBLU YTBPAUJIH [a je pelllekheM JOHeTUM Y YIIPABHOM [TOCTYIKY
noBpeheHo Heko YcTaBOM UM EBPONICKOM KOHBEHIUjOM 3ajeMYeHO0 NPaBo.

HaskasocT, oxpenba 4. 178, ct. 3 3YII mponucrBaJia je 06jeKTUBHH POK 3a CBUX
12 pasJiora 3a NoHaBJ/bake NMOCTYIKA. IbeHUM yKIawamwmeM je YcTaBHU Cy [
M3allao U3 CBOje yJore 'HeraTUBHOT 3aKOHO/aBId’, Te YMECTO 3aKOHOIaBIla
M3BPIIMO NPABHO-NOJUTUYKHU U360D, yKJIawajyhu U JesoBe HOpMe KOjU HUCY
HecarJlaCHU ca YCTaBOM.

YcTaBHHU cy[ ce pU AOHOUIEWY OfJyKe 0 HeycTaBHOCTHU 3YII ocsamwao Ha
CBOje paHUje 0JJ1yKe, KojuMa Cy UCTOBETHE o/pesbe 0 06jeKTUBHOM POKY 3a
NOHaBJbake NIOCTYIKA YKJIOKeHe U3 3aKOHa 0 IAPHUYHOM NOCTYNKY U 3aKOHA O
NpeKpllajuMa. YCTaBHH Cy/, je TOM IPUJIMKOM 3aHEeMapro YMbeHULY [d Ce OBJie
He pa/iu 0 CyACKOM, Beh 0 ynpaBHOM IOCTYIIKY, Te Ce, CMaTpaMo 6e3 0CHOBA,
no3uBao Ha HecarsiacHocT 3YIl ca ogipe6ama YcTaBa u EBporicke KOHBeHIIHje,
KOjUMa ce rapaHTyje IpaBo Ha IPaBUYHO cyheme, CYACKY 3alITUTY U NPABHO
cpefcTBo (4. 22,32 1 36 YcraBa v 4. 6 1 13 EBponcke KOHBeHLIHje).

Jlpyra npemuca Ha Ko0joj je YCTaBHHU CyJ, 3aCHOBAO CBOjy OJIIYKY IIpeJcTaB/ba
yBepeme /1a je yKuJamwe 06jeKTUBHOT poKa 3a IOHaBJ/bakbe YIIPAaBHOI NOCTY KA
6UJ10 HEOIXO/JHO KaKo 61 ce oMoryhuJio ykJjamame nocjaeAulia noppeia npasa,
KOje cy yTBpAUJIU YcTaBHU cy/ uau EBporncku cyq. CMaTpaMo Ty NpeMUCY
HeO/IP>KMBOM 3aTO LITO, KAKO je paHHje 06pas3J/I0KeHo, IOHaB/bamwbe NOCTYIKA
y BeNUHU cUTyaluja HUje HU HEONXOJHO, HUTH JI0BOJ/bHO 3a OTKJIahakkhe
nocJsefuLa noBpesie YcraBoM uau EBponckoM KOHBEHIUjOM 3ajeMYeHUX TpaBa.
Y3 To, MOryhHOCTH 3a yKJamwame nocjesula noppeje npasa, Koje cToje Ha
pacnoJsiarawky YCTaBHOM CYAY Y MOCTYIKY MO YCTABHO] »KaJ16U BULIECTPYKO
HaJiuJase OHe Koje M0CTOoje KO/, TIOHAaB/baka yIPaBHOT NOCTYIKa.

CBeMy Tpeba [0[aTH U YHHEHHULY Ja je OCTaB/balkbeM CaMO Cy6jeKTHBHOT
pOKa, y MIpaKCH TelIKO JJOKa3WBOTl, CHUKeH HUBO NIPpaBHe CUTYPHOCTH, Kao
U YUbEeHUIY Jla je Y CBOjOj IpaKCcu EBpoONCKYU cyZ cMaTpao NoBpesoM 4J. 6
EBpoIicKke KOHBEHI[Uje IOCTOjalbe BpEMEHCKU HeorpaHuyeHe MOryhHoOCTH
CJIy>K6€eHOT yKJ/amakha akaTa KOju Cy CTeKJIM CBOjCTBO MPABHOCHAXHOCTH.
YupaBo je yk/1amwamweM 06jeKTUBHOT poKa TakBa MOTYAHOCT 0cTaB/beHA OpraHy
KOjU 0 CJ1yK6€eHOj AYKHOCTH IIOHABJ/bA YIIPAaBHHU NOCTYNAK.

Haj3aj, He Tpeba moumTefeTH KPUTHUKe HU 3aKOHOJABIA. YCTaBHHU CY7 je
0/IJIOKHO 06jaB/bHUBambe oJyKe 0 HeycTaBHocTH 3YII 3a miecT Meceny, a
HapojHa ckynuITHHA HUje HCKOPUCTHUJIA TY IPUJIHKY Jla U3MEHH OAPea0OY Ul
178, cT. 3 3YII, Tako 1a 06jeKTUBHU POK OCTaHe 6apeM KoJ npeoctaaux 10
pasJiora 3a NOHaBJbake yIIPaBHOT NOCTYIKA.
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UNCONSTITUTIONALITY OF THE GENERAL ADMINISTRATIVE PROCEDURE
ACT: THE CONSTITUTIONAL COURT AS THE ‘POSITIVE LEGISLATOR’

Summary

The Constitutional Court of Serbia declared Article 178(3) of the General Administra-
tive Procedure Act (GAPA) unconstitutional. This provision sets an objective deadline
for reopening of the administrative procedure. The Constitutional Court found that
this deadline is unconstitutional when the procedure is reopened as a result of the
Constitutional Court decision on constitutional appeal or the ECtHR judgment
determining that a decision rendered in an administrative proceeding violated a
right guaranteed by the Constitution or the European Convention on Human Rights
(ECHR). Unfortunately, the said GAPA provision prescribed an objective deadline
for other 10 reasons for reopening of the procedure. By declaring this provision
unconstitutional, the Constitutional Court stepped out of its role of the ‘negative
legislator’ and made a legislative choice instead of the legislator, by removing par-
ts of the norm that are not inconsistent with the Constitution. When making this
decision, the Constitutional Court relied on its previous decisions, which removed
the same provisions on the objective deadline for reopening of the civil litigation
and misdemeanor proceedings. The Constitutional Court ignored the fact that this
is an administrative procedure and, erroneously, referred to the inconsistency of
the GAPA with the provisions of the Constitution and the ECHR, which guarantee
the right to a fair trial, judicial protection and legal remedy. The second, equally
unfounded, premise on which the Constitutional Court based its decision is the be-
lief that the abolition of the objective deadline for reopening of the administrative
procedure was necessary in order to enable the removal of the consequences of
violations of the rights determined by the Constitutional Court or the ECtHR. By
leaving only a subjective deadline, which is difficult to prove in practice, the level
of legal certainty has been lowered. Finally, in its case law, the ECtHR considered
that the existence of a limitless possibility of the official removal of final legal acts
constituted a violation of Article 6 of the ECHR. The Constitutional Court’s abolition
of the objective deadline for reopening of the procedure has made this possible.

Keywords: Constitutional Court, procedure reopening, Law on General Admini-
strative Procedure.
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