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ON THE RECALL OF A MAYOR IN REPUBLIKA SRPSKA

Abstract: In this paper, the author analyzes the institution of recall of a
mayor in the legal system of the Republika Srpska by critically examining the
provisions of two legislative acts: The Election Act of Republika Srpska and
the Local Self-government Act of Republika Srpska. The institution of recall
has a serious democratic potential because it is an instrument enabling po-
litical control of mayors by citizens. However, the current legal solutions in
Republika Srpska limit this potential because they do not encourage citizens
to use this instrument of political control, which is not the case with political
parties. Given the fact that the decision on initiating the recall procedure
depends on a local assembly, recall has very often been used as a tool for
political confrontation between a local assembly and a mayor, while the
citizens have remained a second-class political subject. The Election Act
of Republika Srpska does not contain adequate provisions on the protec-
tion of rights of citizens and political subjects during the recall procedure.
In fact, this issue is relatively unregulated or underregulated. The Local
Self-government Act of Republika Srpska protects a local assembly which
triggers an unsuccessful recall procedure since there is no legal guarantee
that such a local assembly would be dissolved. The author proposes differ-
ent solutions which should improve the regulation of this legal institute and
reduce the possibility of turning it into a tool for political manipulation.

Keywords: recall, mayor, local assembly, local self-government, Electoral
Act, Republika Srpska.
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1. Introduction

Bosnia and Herzegovina (B&H) has no competences in the sphere of local self-
government. According to Article III of the Constitution of Bosnia and Her-
zegovina, which regulates the issue of division of competences between the
state and the entities, local self-government is an exclusive competence of the
entities. Therefore, both entities in B&H have their own legislation on local self-
government; in the Federation of Bosnia and Herzegovina (FB&H), cantons have
their own legislation too. Local self-government is a matter of constitutional
regulation in constitutions of both entities.

Although each entity is entitled to freely regulate the local self-government
issues, there are no significant differences between the two systems of local
self-government. The system of power at the local level is based on the principle
of the separation of powers: the mayor (head of a city or municipality) is a sole
holder of the executive power in local self-government units, while the local
assembly (or the council in the FB&H) is a representative body which exercises
the normative (“legislative“) power.

The principle of separation of powers presupposes some checks and balances
which have to guarantee the control of both basic local institutions. The legal
institute of recall of a mayor is one of the checks and balances which have to en-
able the political control of the local executive power. The purpose of this paper
is to analyze this legal institute and compare it with analogous legal instruments
in other legal systems.

The primary method applied in the analysis of the legislative framework on
the institute of recall is the analytical method, aimed at critically assessing
the strengths and weaknesses of the positive-law solutions envisaged in the
Election Act and the Local Self-government Act of Republika Srpska. The idea
is to examine whether the legal provisions regulate the institute of recall in the
best possible manner, or whether they have serious deficiencies which limit the
democratic potential and legitimacy of this legal institute.

The author also used the comparative method for the purpose of comparing the
legal provision on recall of a mayor in Republika Srpska with the legal solutions
in some other countries, and analyzing the observed similarities and differences.
Discussion on mutual influences and “exchange” of ideas are both desirable and
potentially fruitful.

The politicological (political-science) method is necessary for several reasons.
First, a decision to recall a mayor is always a political decision, including a politi-
cal background, motives, and consequences. Thus, the reasons for instituting
and enforcing the recall procedure are necessarily political. Second, the recall
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procedure is under the control of political elites almost in all its segments.
Political elites decide on initiating the procedure, and control it to a significant
degree. For this reason, it is important to understand the interests and conduct
of political actors facing political elites.

2. Dependence of Recall on the Local Self-Government System

The institutional framework of the local self-government system in the Repu-
blika Srpska is based on two local political institutions: a local (municipal or
city) assembly, and a mayor (head of the city or municipality). Both are elected
directly (by popular vote in local elections); in line with the principle of the
separation of powers,! each institution is vested with normative or executive
power (respectively) at the local level.?

Legal and political positions of a mayor are marked by three features: 1) he/she
is elected directly although absolute majority of votes is not necessary for the
election; 2) one person can be elected to the same post as many times as he/she
can win plurality of votes; 3) the whole executive power is vested in mayor’s
hands which means that he/she doesn’t share the power with a collegial or an
individual body which would also exercise the executive power.

In the Republika Srpska, the principle of strict separation of powers excludes
the political responsibility (accountability) of a mayor to the local assembly.?
Principally, it excludes legal responsibility of the former to the latter. Therefore,
a mechanism for mayor’s responsibility has to be introduced. If a mayor with
potentially strong democratic legitimacy and wide competences were not res-
ponsible to anyone, his/her political role would become dominant in the local
self-government system. It is true that a mayor has legal responsibility, which
means that an appropriate legal procedure may be initiated against him/her
in a court of law. However, this is a usual legal responsibility (liability) or, at
best, a legal responsibility which can have political consequences in case that
mayor’s illegal action is proven. The question remains what to do in case a

1 Foraninterestinganalysis of institutional structure of local self-government, including the
separation of powers between the representative and executive bodies, see: Moreno, 2012.

2 For more on the institutional segments of the local self-government system in Republika
Srpska, see: Markovi¢, 2021, 527-541.

3 In some countries, the principle of the separation of powers has been premised on the
parliamentary system of government, where a local executive body is politically accountable
to a local representative body. In Belgium, for example, a local executive body is politically
accountable to a local council. A mayor is a member of a collegiate local executive body; a
mayor can be removed from office for pure political reasons but only as a member of a local
executive body (Bouvier, 2012: 56), which is very different from the local self-government
system in Republika Srpska.
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mayor’s conduct is suspected to constitute a breach of law although it cannot
be qualified as a criminal act? For example, a mayor may breach a provision of
the Local Self-government Act, but it does not mean that he/she has committed
a criminal act or a misdemeanour. If a mayor cannot be accused for an illegal
act because of the legal nature of an act, there has to be an instrument for the
inquiry of his/her acts. The institute of recall is a mechanism which enables
both alocal assembly and the citizens to have a say on a mayor’s conduct and to
sanction him/her although a sanction could be only a political one.

The Local Self-government Act of Republika Srpska* introduces the system
with strong monocephalic executive power.® Firstly, the Act prescribes that the
mayor has to be elected directly for a four-year term of office. This very met-
hod of election establishes a strong mayor since his/her democratic legitimacy
stems from the people’s confidence. On the other hand, this solution has to be
strongly criticized from the point of legitimacy. If a candidate can be elected
by plurality of votes, for example by only 35 or 40% of those who vote (which,
depending on the number of abstainers, could be only 20 to 30% of all voters),
his/her legitimacy could be seriously undermined. Nevertheless, a mayor elected
by plurality and by a small margin still retains all competences prescribed by
this Act. Amayor with no legitimacy or with a questionable legitimacy exercises
serious local political power equally to a mayor who has been elected by a vast
majority of voters.

Secondly, the Act does not prescribe any limits for re-election. A mayor may
be elected as many times as he/she receives plurality of votes. This solution is
probably practical because a candidate with experience and voters’ confidence
should be entitled to exercise the power as long as he/she is the voter’s choice,
particularly since a mayor is an institution of local power. The author of this
paper disagrees with this argument. Each power has to be limited in order not
to pervert into an abuse of power. Although a mayor is a local institution, he/
she still holds a considerable amount of local power, which can be abused. One

4 The Local Self-government Act of Republika Srpska, Official Gazette of R. Srpska, No.
97/16,36/19, 61/21.

5 Although the institution of a mayor is well-known in comparative local self-government
systems (see: Moreno, 2012), a mayor often does not have such strong competences and
power. Although this may not be the proper occasion to discuss the issue, the author of this
paper advocates for another system of local self-government, which would include a local
assembly as a representative body with normative power, and an executive collegiate body
which would be accountable to the local assembly. In such a system, there would be no place
for a mayor. There would be the president of the local assembly and a chair of the collegiate
executive body. Moreover, in the local assembly system of power, the collegiate executive
body would be hierarchically controlled by the local assembly. A similar system has been
introduced in the Republic of Serbia (For more, see: Stankovi¢, 2015).

146



I'. MapkoBuh | cTp. 143-168

of mechanisms for prevention of abuse of power is to limit the re-election to
two consecutive terms. This solution is also appropriate for Republika Srpska.

The institute of recall is directly interconnected with the issue of re-election of
amayor. This institute has its justification in each local self-government system,
particularly in the system which enables a mayor to hold power consecutively
for 16 or 20 years, for example. Recall serves as a threat to a mayor who would
actillegally or illegitimately; to such a mayor, it is an instrument of control and
“punishment”. A control of a mayor is particularly important in a system which
gives a chance to the mayor to impose his/her political will over the local exe-
cutive power and potentially over the entire local power system. Recall could be
an instrument for preventing the spread of power of the mayor who otherwise
could not be deposed, particularly in case he/she would serve for more than two
consecutive terms and strengthen his/her control over local politics.

Thirdly, the system of local self-government in Republika Srpska is based on
wide competences of the mayor who heads the local executive as a hierarchical
chief of various officials and executive agencies. All of them are nominated by
the mayor and are responsible to him/her. The mayor’s influences on the local
representative body (assembly) is also considerable. He/she is the main initiator
of normative legal acts which are enacted by the local representative body; he/
she proposes changes to the statute as the main legal act of a local community,
drafts a budget, and proposes local policies in different areas.

The wide competences given to a mayor always entail considerable political
power although its scope and content depends, among other factors, on the
relationship between a mayor and the local representative body (assembly). If
a mayor belongs to a political party or a coalition which controls the majority
in alocal representative body, there would be no any efficient means of control
of the former by the latter. If a mayor belongs to a political party or a coalition
which exercises control over the majority in a local assembly, the mayor cannot
be efficiently controlled by the local assembly. In this case, the balance of powers
between the normative and the executive power would be strongly shifted
toward the latter. Thus, the institute of recall is the only possible and legally
recognized means of control of the local executive power.

The institute of recall is important for another reason. A mayor cannot be re-
moved from office by the local representative body, which means that there is
no substantial and efficient control of the former by the latter. Whatever the
relationship between the two is, one cannot decide on the political destiny of
the other. If the institute of recall did not exist, a mayor could not be removed
irrespective of his/her policies and deeds. It is true that the institute of recall
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does not guarantee an efficient control of a mayor by the local representative
body but, at least, it provides an opportunity for it.

The institute of recall is important as an instrument of people’s control® over
the local executive power.” If citizens elect a mayor, they should have the right
to recall him/her. It is a democratic principle which, at least potentially, gives
the opportunity to those who are dispossessed of political power to influence
political processes at the local level. It is quite a different issue whether, how, and
to what extent the citizens’ decision to recall a mayor may be independent from
the impact of local political elites. It is true that political parties considerably
influence the very process of recall. The citizens’ decision is also influenced by
political parties. However, one cannot prove that citizens are unable to decide
on recall without the influence of political parties in all cases. At least, there
is a possibility that they would truly decide on recall independently, and this
possibility justifies the very legal regulation of this institute. Whether this
possibility would become a reality depends on many factors which cannot be
estimated in advance.

3. The Legislative Framework on the Legal Institute of Recall

3.1. The reasons for recall

Article 45 of the Election Act® prescribes that recall is one of the legal grounds
for termination of a mayor’s term of office.” The same article enlists the reasons
for starting of the recall procedure.!® Most of these reasons are implicitly po-
litical in nature while all of them are explicitly connected with breach of a law

6 Some would rightly say thatitis areactive mechanismand an ad hoc corrective mechanism
(European Commission for Democracy Through Law/Venice Commission, 2019:18).

7 Itis an instrument of direct democracy which has to function as a complement to
representative democracy (Venice Commission, 2019: 17; Welp, 2018: 451).

8 The Election Act of Republika Srpska, Official Gazette of R.Srpska, No. 34/2002, 24/2004,
101/2004-another act, 19/2005, 24/2012, 94/2012- CCB&H decision, 109/2012, 45/2018,
18/2020;

9 The author thinks that the institute of recall is so important for potential development
of direct democracy at the local level that it should be guaranteed by the Constitution. In
comparative law, such a solution is envisaged in Poland, where Article 170 of the Constitution
prescribes that members of a local self-governing community can decide on dismissal of a
directly elected body of local power in a referendum.

10 The literature on the recall of a mayor also includes the term “recall referendum®. The
Election Act of Republika Srpska does not contain the term “referendum” in regulating the
institute of recall although it should. The very recall procedure contains all basic features
ofareferendum as an institute of direct democracy, and there is no reason to avoid the right
term “referendum” in the Election Act.
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or a mayor’s failure to exercise his/her duties and competences. The reasons
for recall of a mayor are as follows: 1) failure to perform the mayor’s duties in
compliance with the law (EA) and other acts; 2) failure to implement the strategic
documents which are significant for the Republic; 3) failure to implement the
decisions and strategic developmental documents of a local representative body
(assembly); 4) material damage caused by enactment or failure to enact the acts
in the competence of a mayor; 5) failure to submit a report to the local assembly;
6) failure to submit a draft budget to a local assembly in a term prescribed by
the law (Article 45 para.2 of the Election Act of R.Srpska).

As one could conclude, the recall procedure cannot be initiated if a local assembly
has political disagreements with a mayor, or if it or the citizens disagree with
his/her policies. Formally, if a mayor does not breach Article 45 of the Election
Act, the recall procedure may not be started even if a local assembly or citizens
have serious doubts about the legitimacy or political suitability of his/her acts
and deeds.

This concept of recall has its positive and negative aspects. Its positive side is
that the lawmaker has intended to define relatively precisely the reasons for
starting of the procedure of recall in order to prevent the misuse of this instru-
ment of control. If recall could be organized for every reason, those who have
the right to decide on it could use it whenever they disagree with a mayor and
wish to use recall in order to get rid of a mayor. However, the Election Act has
not prescribed the possibility of recall for political disagreements between the
local assembly and a mayor. To be more precise, this possibility exists only if a
local assembly is able to justify the recall by using Article 45 of Act as a pretext.
A local assembly could not decide to initiate the recall procedure by claiming
that a mayor has had illegitimate or harmful policies. It can only be done by cla-
iming that one of reasons from Article 45 of the Election Act has been fulfilled.

In the author’s opinion, recall has to be possible even in cases when alocal assem-
bly finds a mayor’s policies inappropriate. It means that recall has to be possible
even for pure political reasons, which the author considers to be an acceptable
solution. Since the mayor is directly elected by citizens, the latter should have
the right to recall the mayor for any reason they find justified, including their
disagreement with his/her policies. A mayor has to be responsible to those who
electhim/her for all imaginable reasons, particularly including his/her policies.

This is not the case under the Election Act of Republika Srpska. Thus, if a local
assembly wants to recall a mayor only for political disagreements, it has to define
one or more reasons for recall in accordance with Article 45 of the Election Act.
Sometimes it is not easy because mayor acts in accordance with the law and a
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local assembly has to artificially define reason(s) that supposedly justify the
instigation of the recall procedure.

What happens ifalocal assembly decides to initiate the recall procedure without
specifying a reason prescribed by the Election Act? Such a decision should be
proclaimed illegal and it could not be used as the legal basis for recall. However,
such an outcome is neither explicitly prescribed by the Act nor it ever happens
in practice. Even if it were attempted, it would be very hard to prove in court
that alocal assembly decided to start the recall procedure without a legal basis
envisaged in Article 45 of the Election Act.

It has to be noted that the presentlegal provision was adopted in 2012. The ori-
ginal text of the Election Act prescribed that a mayor could be recalled if he did
not exercise his/her functions in a lawful manner, or if he/she did not execute
the decisions of alocal assembly. Principally, the reasons for recall in the current
Election Act, which are defined in a general manner, are substantially the same
as the one which were prescribed in 2012. However, the lawmaker decided to
change the approach when defining these reasons. Namely, the original legal
provision defined only two general reasons for recall. A local assembly could
subsume different individual reasons under one of these two general reasons.
Thus, a local assembly had a relatively wide freedom to decide whether one of
these two general reasons had been fulfilled. The lawmaker’s intention was
to stabilize the institution of a mayor. Thus, the legislator enlisted six cases in
which the recall procedure could be enforced. All of them could be subsumed
under the previous two general reasons for recall. The new legal solution may
have a dissuasive effect; when the reasons for recall have been relatively pre-
cisely defined, it could be expected that a recall would be proposed less often.

However, the practice did not go in that direction. The fact that there has not
been an efficient judicial protection from a political misuse of this instrument
of direct democracy, as well as the fact that the reasons for its enforcement has
been relatively widely defined, enabled political parties to decide on starting of
the recall procedure whenever they found it politically opportune.

A comparative law analysis shows that the reasons or grounds for recall have
not been prescribed in the widest possible manner in the Election Act. Some
authors point to legislations which prescribe, for example, failure to uphold
the interests of the local community or incompetence in performing duties as
reasons for recall.'* These reasons may be acceptable in those local self-go-
vernment systems which give the right to voters to initiate a recall whenever
they are politically dissatisfied with a mayor. In other words, the acceptance of

11 See: European Commission for Democracy Through Law/Venice Commission Report,
2019: 23.

150



I'. MapkoBuh | cTp. 143-168

these reasons depends on the concept of recall as well as on the specific local
self-government system.

The author of this paper advocates for acceptance of these reasons for recall as
well. It is true that they are defined very generally and widely, which potenti-
ally makes room for political manoeuvres and misuse of this institute of direct
democracy. However, these reasons could contribute to achieving the principle
of democratic legitimacy of the institution of a mayor and to his/her political
responsibility (accountability) to voters. As the institution of a major is a political
institution, a mayor is not only in a position to execute but also to shape local
policies, and quite often has a central role in the system of local institutions.
Thus, it is acceptable that he/she can be recalled for the reason of failure to
uphold local interests or for incompetence in the performance of his/her duties.

The Election Act does not prescribe when recall procedure cannot be initiated.
Therefore, it can be initiated at any time during the mayor’s term of office. In
some legal systems, recall referendum cannot be initiated during the first or the
lastyear of the mayor’s term in office.!? These solutions have their own logic. The
lawmakers obviously have intended to give the chance to a mayor to act freely
during his/her first year in office in order to have enough time to fulfil his/her
basic electoral promises. On the other hand, the lawmakers have thought that
it would not be wise to recall a mayor in his/her last year in office since new
elections would come soon anyway.

While these solutions could serve the purposes of stability and efficiency of the
mayor institution, they are opposed to the democratic principle of sovereignty
of popular will. Citizens may become aware of a mayor’s incompetence or anti-
popular policies at the very beginning or at the end of his/her term in office.
They should be entitled to have a say on the mayor’s policies and deeds since
his/her misconduct should not be tied to the time he/she spent in office. It wo-
uld be meaningless to say that a mayor should be given some time to prove his/
her abilities and legitimacy if voters think that he/she has proven at the very
beginning of his mandate that his/her policies would not be satisfactory and
legitimate. Therefore, voters should have the right to recall a mayor at any time.

3.2. Who decides on initiating the recall procedure?

The institution of recall is prescribed in the Election Act of Republika Srpska.
Although this Act prescribes the recall of the head of municipal executive, the
same provisions are also applicable to the recall procedure of the head of city

12 See: Welp, 2018: 454.
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executive, considering that the city mayor is also elected directly just as the
municipality mayor.

In Republika Srpska, a recall can be initiated by one-third of members of alocal
assembly or 10% of voters who exercise their voting right in a municipality
(Article 45 para. 3 of the Election Act).!* The proposal has to be made in the
form of an initiative which has to be justified. The local assembly discusses the
initiative and decides on it by a simple majority vote of the total number of local
assembly members (councilors). Thus, it is empowered to assess the validity of
the reason(s) for recall (Welp, 2018:454).

The provision on the initiators of recall is adequate. It is natural that a portion
of members of alocal assembly shall be entitled to initiate the recall procedure;
the same may be said for voters. Given that a mayor is elected by voters and
that they should be entitled to recall him, voters shall also have the right to
initiate his/her recall. The percentage of voters who can do it (10% of all voters
in a municipality) is adequately prescribed* because it is neither too high nor
too low."> The aim of the provision has obviously been to prevent voters from
submitting initiatives too often; yet, if this percentage were higher (15 or 20

13 In Romania, for example, it is 25 % of voters. See: Council of Europe, 2014: 12. We may
criticize this solution which makes this instrument of control and direct democracy almost
useless for citizens.

14 In Croatia, Article 40b of the Local and Regional Self-government Act prescribes that
a referendum for the recall of a mayor can be initiated by 20 % of voters or two-thirds
majority of a representative body. We find these solutions unacceptable, exceptin one aspect.
If 20% of voters initiate a referendum on recall, a representative body would decide on a
referendum. Therefore, the representative body does not have the right to decide whether
to call a referendum or not; its duty is to call a referendum.

15 There is an opinion that recall should be an exceptional tool, as a complement to other
democratic mechanisms (European Commission for Democracy Through Law/Venice
Commission, 2019: 18). If recall has to be an exceptional tool, the conditions for initiating a
recall (including the percent of voters who have the right to propose it) have to be carefully
formulated. In the author’s opinion, such an approach to recall has to be rejected. If a recall
has to be an exceptional too], it has to be used only in exceptional circumstances, in other
words, quite rarely. This is not an explicit conclusion stemming from understanding of recall
as an exceptional tool, yet, it could be understood in such a way. This approach should not
be accepted. If a recall were understood as an instrument which would have to be used
exceptionally (i.e. rarely), the democratic potential of recall would be quite limited, or almost
nonexistent. It should not be defined as an exceptional tool, and it should not be legally
regulated with conditions which would aggravate its exercise. If a recall were perceived
as an exceptional tool, it would be justified to prescribe a higher percentage of voters who
could initiate it. The higher percentage of voters who have to collect their signatures in order
to initiate a recall would probably discourage voters to do so. The author disagrees with
such an approach. It is always complicated for voters to initiate a recall as they rarely have
organizational, financial, mass media and other resources at their disposal. If a percentage
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%), voters would be discouraged from using it since it could be too complex for
them to collect such a huge number of signatures.®

While a local assembly is expected to decide on a recall procedure initiative
submitted by one-third of its members, in the author’s opinion, it should not
have the right to decide on a recall initiative submitted by voters. Naturally, as
one-third of the local assembly members cannot impose their will on the majo-
rity of the assembly members, a recall initiative has to be verified by the local
assembly. The situation is different in case a recall initiative is submitted by
voters. If an initiative is submitted by an informal group of citizens, an associa-
tion of citizens, or one or more small political parties, it is not easy for them to
collect signatures from 10% of voters in the city/municipality. They need money,
organizational infrastructure, media attention (etc.) for publicity alone.'” Even if
these obstacles are overcome, a local assembly may simply reject an initiative if
the assembly majority supports a mayor, or for any other reason. Moreover, the
question is not whether an initiative for recall is supported by “mere” 10% of
voters. [t may be supported by 30, 40, or even 50 % of voters. Even in such cases,
alocal assembly may unilaterally decide to reject arecall initiative and prevent
voting. Such an outcome is legally allowed and possible. In the author’s opinion,
it is not democratically legitimate that a group of 16 people (or less, depending
on the number of deputies in a local assembly) can reject an initiative which has
been submitted by thousands or even tens of thousands of voters.

There are two legal solutions to this issue. The first one is that a local assembly
should decide on starting the recall procedure if an initiative is submitted by at
least 10% of voters. This means that a local assembly would not have the right to
reject an initiative. The second one is that a local assembly should not have the
right to reject an initiative submitted by 15% of voters, while it would have the

of voters for initiating a recall is high, it is highly unlikely that an initiative for recall could
be submitted.

16 In order to reduce the number of recalls, parliaments in some countries increased the
requirements for the number of signature needed to initiate the recall procedure (see: Serdult,
Welp, 2017: 142). This would be counterproductive in Republika Srpska. Prior practice does
not support the thesis that voters would use this mechanism even if the legislator prescribed
alow number of signatures which have to be collected in order to initiate the procedure. In
practice, the procedure has been proposed by local assemblies, which means that citizens
have notyet had the role of an independent subject who would instigate the recall procedure
independently from political parties.

17 Comparative analysis shows varied statistical data on the recall procedure. In Poland,
for example, there were 195 recall votes during the 1998-2002 period; in Peru, the recall
procedure was triggered in 45,4% of municipalities in the period 1997-2013; in Germany,
there were 17 recall votes in the period 1993-2008; in Japan, there were 397 recall votes
during the 1947-1999 period (Serdult, Welp, 2017: 142-143).
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right to reject it if it is submitted by 10 to 15 % of voters. The purpose of these
solutions is to prevent a negative decision of a local assembly if a considerable
number of voters submitted an initiative. The democratic potential of a recall
would be undermined if a local assembly would be stronger than whatever
number of voters. This is the case right now, which has to be strongly criticized.
The lawmaker has intended to efficiently limit the participation of citizens in
the process of recall and succeeded in that endeavour, which is contrary to the
principles of democratic legitimacy and popular sovereignty.

Two principles have had to be reconciled: the principle of democratic legitimacy
of the institution of a mayor and the principle of its stability. On the one hand,
the principle of democratic legitimacy has had to guarantee to citizens that they
could recall a mayor if they were dissatisfied with his/her policies or conduct.
This would be a logical end of a relationship between citizens and a mayor: as
they elected the mayor, they have the right to control and eventually recall him/
her. On the other hand, the institution of a mayor has to be stable. One of the
presumptions for its stability is that recall is not organized often and without
a good reason.

Someone has to decide whether a recall is justified, i.e. if there is a good reason
for starting the recall procedure. In that regard, two problems arise. Firstly, if
citizens elect a mayor and have the right to recall him, it is their sole right to
decide not only whether a mayor shall be recalled or not but also whether the
recall procedure shall be started. The current legal solution is contradictory:
even if citizens think that a mayor has to be recalled, the recall procedure may be
initiated only ifa local assembly agrees. Therefore, a local assembly can prevent
arecall by not giving the voters a chance to vote.

Secondly, both the local assembly and the mayor are political institutions. The
local assembly’s assessment of justification of a recall could be a political one,
purely based on the assembly’s positive or negative attitude towards a mayor,
his/her political party affiliation and policies. Thus, the citizens’ political wish
to remove a mayor can be obstructed by a local assembly decision which may be
motivated by a purely political reason. The local assembly would like to avoid a
risk of losing a mayor who belongs to the same political party or acts in accor-
dance with political programme and/or interests of the local assembly majority.

The decision to initiate the recall of a mayor is made by the local (municipal/city)
assembly by a majority vote of the total number of councilors (Article 45 para.6
EA). This is important because the time limits for conducting the recall procedure
start running from the moment when the local assembly decision enters into
force. Financial resources for the recall procedure have to be planned, accounted
for and provided from the local self-government budget (Article 45 para.7 EA)
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3.3. Body responsible for conducting the recall procedure

Under the Election Act, a local assembly nominates a commission responsible
for conducting the recall procedure (hereinafter: the Commission). The Com-
mission is composed of three, five, or seven members (Article 45b para.3 EA).
The number of Commission members is equal to the number of the municipal
election commission members. Members of the municipal election commission
may be appointed to sit in the Commission in charge of conducting the recall
procedure. The Commission members have to meet the same requirements for
appointment as the members of the municipal election commission (Article 45b
para.5 and 6 EA).

The composition of a Commission is stipulated in relatively imprecise terms,
particularly in terms of party affiliation or party preferences of the Commission
members. Thus, the most important issue is how to guarantee that the Commi-
ssion members will be truly independent from the influence of political parties.
Itis important because political parties are interested in the outcome of arecall
and they may try to influence the process and thus the outcome of voting.

It is good that a particular body is responsible for conducting the recall proce-
dure. One may argue that the process should be conducted by the local election
commission, which is by its very nature connected to the issue of elections.
Another argument in favour of this opinion may be supported by the fact that the
Commission members have to fulfil the same membership requirements which
have to be fulfilled by the members of a local election commission.

If the current legal solution were to be preserved, it would be better if the re-
call procedure were conducted by a permanent local (municipal/city) election
commission. The term of office of such a commission is seven years. Although
there are no guarantees that local election commissions would be politically
independent, such a commission is still more likely to be more politically inde-
pendent than a commission specifically nominated by a local assembly majority
for a purpose of conducting a recall procedure.

In the author’s opinion, the best possible solution would be for a local assembly
to nominate a commission for conducting the recall procedure; the commission
should be composed of members nominated both by the local assembly majo-
rity and minority. This commission has to be politically independent as much
as possible. As it is highly unlikely to expect a fully independent commission,
the legislator should prescribe that both majority and minority in the assembly
shall be entitled to nominate the same number of Commission members. To be
nominated, they have to meet the same requirements that are prescribed for
the appointment of members of a local election commission.
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3.4. Majority necessary for rendering a decision on recall

A mayor is recalled by a majority of all citizens who have participated in vo-
ting. Citizens decide by casting a direct secret ballot (Art. 45a, para. 2 and 3 of
the Election Act). The original text of the Election Act (2002) prescribed that a
majority of all voters with the voting right was necessary for recall. Therefore,
even if a vast majority of those who voted expressed their will for recall, it would
not be enough if this majority would not include a majority of all voters with the
voting right. The original legal provision protected a mayor from recall too much
because such a majority was very hard to achieve. Thus, in order to secure the
failure of a recall, it was enough for a mayor and his political party to campaign
for voters’ abstention. The Act on the Basic Principles of Local Self-government
in the Federation of Bosnia and Herzegovina prescribed the solution which was
the same as the one which has been valid in Republika Srpska since 2004, and
which is in force right now.!®

Although the author of this paper finds that the legal provision has a clear me-
aning, there are different opinions on the meaning of the Election Act provision
that the mayor is recalled by “the majority of the overall number of voters who
voted”. The Republic Election Commission of Republika Srpska (REC) contributed
to the confusion by drafting the Rulebook on the Enforcement of the Procedure
of Recall of a Mayor (on 4 May 2022).1? As the Secretariat for Legislation of Re-
publika Srpska rightly found this Rulebook to be contrary to the Election Act,
on the basis of the Secretariat’ opinion, Article 7.7 of the Rulebook prescribed
that the mandate of the mayor ends if the majority of the voters who went to the
polls vote in favour of his/her recall. Article 5.4 of the Rulebook clearly prescri-
bes that valid ballot papers are those where the voters clearly circle only one
of the options (for or against), while invalid ballots include blank ballot papers,
invalidated ballot papers, or ballot papers from which the voter’s will cannot be
determined with certainty. Therefore, the votes of those voters who participated
in voting but whose ballots are invalid shall not be counted. This is contrary to
Article 45a para. 3 of the Election Act, which clearly indicates that the votes of
the total number of voters who participate in voting (turn out at the polls) shall
be counted (including the blank and invalid ballot papers). Under the Election
Act, voters are entitled to participate in voting and vote as they wish. Therefore,
the blank vote is lawful and it has to be included in the voting results. Voters
also have the right to invalidate their ballot papers, but their blank or invalida-
ted ballot papers show their political stance and preference. A voter may also

18 In some legal systems, such as the German one, the recall of a mayor is possible by a
qualified majority of the population voting in favour (Schefold, 2012: 243).

19 Rulebook on the Enforcement of the Procedure of Recall of a Mayor, Official Gazette of
the Republika Srpska, No. 63/22.
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leave the ballot paper blank or invalidate it because he/she is uncertain how to
vote; such a vote cannot be counted as a valid vote but it may reflect the voter’s
intention to demonstrate his/her political will or stance.

In July 2022, the President of the Republic Election Commission of Republika
Srpska expressed his view that the provision of the Election Act of Republika
Srpska was problematic because it could help the mayor “survive” the recall.?’
In his opinion, the provision of Article 45 EA entails that invalid ballot papers
are included in the total number of voters who turned out at the polls. However,
the blank or invalid votes cannot be ascribed to either “for” or “against” group.
In order to resolve this issue, the Rulebook introduced the rule that only valid
ballots shall be taken into account (Srprskainfo, 2022).

The author of this paper disagrees with this opinion. Firstly, one has to under-
stand that the voters have the right not to vote, i.e. to invalidate a ballot paper or
to vote with a blank ballot (which is one of forms of ballot’s annulment). Secondly,
even a blank vote is a vote. A voter who annuls his/her ballot or decides not to
vote at all (although he/she comes to a polling station) still participates in vo-
ting. The question arises why a voter decides to spoil his/her vote in a situation
when he/she decides not to stay at home but comes to a polling station. The only
reasonable explanation is that a voter spoils his/her vote because it is a kind of
protest and expression of a political will or a political attitude towards the very
process of recall and political subjects who participate in voting. Given the fact
that they participate in the voting process, they are not absentees. Therefore,
their votes have to be included in the final results.

The majority necessary for the final decision on recall has to guarantee stability
of the institution of a mayor, but it should not protect the mayor from justified
citizens’ dissatisfaction. The stability is guaranteed in the legal provision which
prescribes that a mayor can be recalled if a majority of voting citizens voted in
favour of his/her recall. As a mayor can be elected by a relative majority of voting
citizens, it is obvious that the condition for recalling a mayor is more rigorous
than the condition for electing a mayor.?!

20 Srpskainfo (2022). Predsjednik RIK najavio odluku za ViSegrad iduce sedmice (the REC
President announced the decision on appeals against the decisions of the Commission for
conducting the recall procedure of the mayor of ViSegrad), S. Popadi¢, 1 July 2022; https://
srpskainfo.com/predsjednik-rik-najavio-odluku-za-visegrad-iduce-sedmice-svaki-nacelnik-
protiv-koga-je-pokrenut-opoziv-ima-blagi-vjetar-u-ledja/

21 Theauthor agrees with the opinion of the Constitutional Court of the Russian Federation
that it would be unconstitutional to prescribe that a majority for recalling a mayor should
be lower than the one for electing a mayor.See: Decision of the Constitutional Court of the
Russian Federation No. 7-P of 2 April 2002: “In the case of assessing the constitutionality of
certain provisions of the Law of the Krasnoyarsk Territory “On the procedure for recalling a
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One may argue that a mayor could be recalled by votes of a relatively insignifi-
cant number of voters if a majority of voters who participated voted in favour
of recall but only a small portion of voters actually voted at all. In other words,
itis not necessary that more than 50% of all voters (or any other lower percen-
tage of voters) participate in voting on recall. This could really be a problem
as it raises the question of legitimacy of a recall decision. This problem could
be resolved by prescribing that one-third of all voters shall take part in voting
on recall (which is the case in Croatia, for example). In the author’s opinion, a
prerequisite for this prescription would be the provision that a mayor may be
elected if the same percentage of voters (one-third or any other) takes part in
direct election. It would not be justified to prescribe such a condition for the
recall of a mayor if the same condition would not be concurrently prescribed for
his/her election because, in that case, a mayor would be excessively protected
from recall.?

3.5. Protection of rights of citizens and political subjects

After the voting process, a local assembly has to adopt the Commission report
and send its decision on adopting the report and the voting material to the Re-
public Election Commission (REC). The REC’s duty is to control the legality of the
local assembly’s decision and the legality of the recall procedure. Then, the REC

deputy of alocal government representative body”, and the Law on the Name of the Russian
Federation), http://cikrf.ru/law/decree_of_court/pes_7p_02.html.

22 In some legal systems, it is prescribed that a certain number of voters shall take part
in voting on recall, and this number has to be compared with the number of voters who
participated in the elections when a mayor was elected. In Poland, for example, the turnout
has to be higher than the minimum of three-fifths of the turnout in the previous local elections
(Serdult, Welp, 2017:147). We may analyze how this requirement influenced the recall
outcome in a particular case in Poland. In 2013, there was an attempt to recall the Mayor
of Warsaw, who belonged to the nationally ruling party. Notably, the recall procedure was
initiated by a small local citizens’ group and the mayor of some Warsaw’s boroughs. Although
the initiative was later joined by some of the major opposition parties which helped collect
enough signatures, the initiative was largely triggered by the civic sector. The reasons for
the initiative were very specific (local infrastructure and public transport) and were not
politically motivated (at least on the part of the civic sector). However, the process turned
into a political battle between two largest political parties. In the end, the Mayor was not
recalled although 94% of those who voted supported the recall. The recall failed for lack of
sufficent voter participation: instead of the required 29% voter turnout, only 26% of voters
went to the polls (Serdult, Welp, 2017:147). Such arequirement facilitates the position of those
who are against the recall. They can always count on a considerable percentage of absentees
who do not wish to participate in voting for different reasons (often unrelated to the recall
question, mayor’s policies and activities). The recall opponents do not need to embark on a
serious campaign against the recall; they may simply campaign against participation, i.e.
for abstention or boycott.
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sends the report on the recall procedure to the Central Election Commission of
Bosnia and Herzegovina, which has to control the legality of the expiration of a
mayor’s mandate (Article 45g EA). After that, the Central Election Commission
of B&H calls a new election for a mayor.

The Election Act of the Republika Srpska prescribes the procedures for protec-
tion of rights of citizens and political subjects in general terms. However, the
procedures have not been prescribed in detail in order to guarantee legal certa-
inty. There are no legal provisions on the right of citizens and political subjects
to protect their rights and the very legality of the recall procedure by filing legal
remedies. These issues have been entirely regulated in the REC Rulebook.?? It
has to be noted that the Rulebook was enacted on the basis of the Election Act.
As alegal act of lower legal force than the Election Act, the Rulebook has to re-
gulate in more details those issues which have been generally regulated in the
Election Act. As for legal remedies, these issues have not been regulated at all
in the Election Act. The Republic Election Commission has taken over the role
of the lawmaker by prescribing all procedural aspects related to legal remedies
(objections complaints and appeals). For this reason, the legality of this Rulebook
could be discussed.

The Commission in charge of the recall procedure decides on objections and
complaints in the first instance. Voters as well as political subjects have the
right to submit objections and complaints to the Commission (no later than 24
hours form the recorded violation), and the Commission is obliged to decide on
the objection and complaint within the time limit of 48 hours. An appeal has
to be submitted to the Republic Election Commission (REC), no later than 24
hours from the moment of receiving the first-instance decision. Acting as an
appellate (second-instance) body, the REC has to render the final decision on
appeal (Articles 8.4. and 8.5. of the Rulebook).

The Rulebook contains another general provision which prescribes the use of
other provisions of the Election Act of Bosnia and Herzegovina, the Election Act
of Republika Srpska, and the General Administrative Procedure Act wherever
necessary.

In terms of administrative law, the REC decision is a final act. Neither the Elec-
tion Act of Republika Srpska nor the Rulebook contain provisions on the possi-
bility of further judicial protection of rights of voters and political subjects in
administrative dispute proceedings. The Rulebook does not even mention the
Administrative Disputes Act of Republika Srpska, which is a mistake of the REC
which failed to envisage such arule. It is also the mistake of the lawmaker which

23 Rulebook on Enforcement of the Procedure of Recall of a Mayor, Official Gazette of
R.Srpska, No. 63/22.
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failed to regulate this possibility in the Election Act. Yet, given the fact that a
REC decision is a final administrative act, it is obvious that an administrative
dispute procedure may be initiated.

On the other hand, the question arises how the recall procedure can be termina-
ted in the legally prescribed time limits if an administrative dispute proceeding
is instigated in a competent court. Namely, Article 45a (para.1) of the Election
Act stipulates that the recall procedure has to be carried out no later than 30
days from the date when a decision on starting the recall procedure entered into
legal force. How should we understand the moment when the recall procedure
is over? Is it the moment when voting for or against recall is over, or it is the
moment when a decision on recall is final and irrevocable, i.e. can no longer be
challenged in front of any body? In the author’s opinion, the recall procedure is
over when a decision on recall becomes final and irrevocable (as it is illogical to
consider it terminated if there is still a legal possibility to challenge and revoke
the voting results). Recall procedure could not be equated with voting at polling
stations because voting is only one segment of the recall procedure; voting is
neither the first nor the last phase of the recall procedure, which entails many
actions that serve as precursors to voting. The voting per se does not mean that
the recall procedure is over; in effect, once the voting results have been procla-
imed, we still do not know if a mayor is recalled, if the results are legally valid
and if the entire procedure has been legally valid.

Therefore, the time limits of recall procedure have to be explicitly defined in the
Election Act. In cases where an administrative dispute has been instigated, it
would be almost impossible to carry out the recall procedure within the pres-
cribed 30-day period. Thus, the time limits have to be defined differently. In
order to ensure that the recall procedure is conducted within the given time, it
is necessary to explicitly prescribe that a court has to resolve an administrative
dispute within a very short period. Under the Election Act, the REC has to wait
for an administrative dispute to be resolved in order to finally declare whether
a mayor has been recalled. If an administrative dispute lasted as long as “or-
dinary” administrative disputes, the recall procedure would last for months,
which is clearly unacceptable. In practice, voting for or against arecall has to be
organized no later than 30 days after the recall procedure has been started. In
the author’s opinion, this provision has to be more precise, by envisaging that
voting shall be organized no later than 30 days after alocal assembly has voted
on the decision on recall. Thus, the legal provision would be clear and logical,
while the commissions and courts would have time to act in order to protect
the rights of voters and political subjects.
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On the other hand, an administrative dispute may be started in front of the Appe-
llate Department of the Court of Bosnia and Herzegovina against a decision of
the Central Election Commission of Bosnia and Herzegovina. Although it is true
that the Court of B&H has the duty to resolve a dispute in a very short period of
time, the fact remains that two administrative disputes may be instigated on
one and the same recall procedure.

Competence is another issue which is important for protection of the rights of
citizens and political subjects in the recall procedure. The area of elections is
a shared competence between the state and the entities. Thus, the matter is
regulated by a number of legislative acts and by-laws. Among other laws, there
are the Election Act of Bosnia and Herzegovina and the Election Act of Republi-
ka Srpska. On the basis of these legislative acts, different institutions enacted
different regulatory acts in order to regulate many issues in more detail. The
question is whether the regulatory acts enacted by the Central Election Commi-
ssion of Bosnia and Herzegovina (on the basis of the Election Act of B&H) can be
implemented in the recall procedure. If not, the Republic Election Commission
of Republika Srpska has to enact its own regulatory acts.

In the author’s opinion, the recall procedure cannot be instituted under the
provisions of the Election Act of B&H. This conclusion rests on a number of
arguments. Firstly, recall by its very nature cannot be understood as a sort of
election in the strict sense. Although a recall may eventually resultin the election
of anew official (mayor), it does not necessarily have to be the ultimate outcome.
The purpose of recall is not just to elect a new mayor but to evaluate the policies
and deeds of a present mayor. It is an instrument of citizens’ control of a mayor
as directly elected official. In principle, the purpose of recall is different from
the purpose of elections even though the final outcome may be the same - the
election of a new official.

Secondly, the Election Act of B& H?* does not regulate the institute of recall in
more detail. This institute is mentioned in three provisions. First, Article 2.9
regulates the competences of the Central Election Commission of B&H, which
is authorized to control the decision of the body on the cessation of mandate
of an elected official by means of recall. The second and the third mention are
contained in Article 3.1 and Article 3.7 which regulate the purposes of the cen-
tral electoral register. As a matter of fact, these provisions do not regulate the
institution of recall but some other issues, which are only of some technical
importance for the recall procedure.

24 The Election Act of Bosnia and Herzegovina, Official Gazette of B&H,No.23/2001,7/2002,
9/2002,20/2002,25/2002,4/2004,20/2004, 25/2005,77/2005,11/2006, 24/2006, 33/2008,
37/2008,32/2010,48/2011-CCBH, 63/2011-CBH, 18/2013,7/2014,31/2016,54/2017-CCBH,
41/2020,38/2022,51/2022, 67/2022.

161



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 99 | F'oguuA LXII | 2023

Thirdly, it is true that Article 64 of the Election Act of Republika Srpska pres-
cribes that the Election Act of B&H shall be applied to all those issues which
have not been regulated by the Election Act of Republika Srpska. However, it is
explicitly prescribed that the Election Act B&H shall be applied only to the issues
concerning the elections at all levels (including the local level), while the recall
procedure has not been mentioned. Article 64 only refers to the application of
the Election Act of B&H, and it is silent on the application of regulatory acts
adopted by the Central Election Commission of B&H.

It is obvious that recall is an exclusive competence of the entities. It is a logi-
cal solution because recall is one of the segments of the local self-government
system. Considering that the entities have an exclusive competence to regulate
their respective local self-government systems, they are fully entitled to regulate
the issue of recall.

4. Should a local assembly be punished in case of an unsuccessful recall?

What happens if recall is unsuccessful, i.e. in case a majority of voters do not vote
in favour of a mayor’s recall and he/she remains in office? From the theoretical
and comparative law perspective, there are three possible outcomes. The first
outcome is that both institutions (the local assembly and the mayor) will con-
tinue with their work. The second outcome is prescribed in Article 152 of the
Local Self-government Act of Republika Srpska,?® which envisages that, acting
on the proposal of the Government of Republika Srpska, the National Assembly
of Republika Srpska may dissolve a local assembly if citizens’ voting did not
result in the recall of a mayor. The third outcome may be that a local assembly
shall be automatically dissolved.

The legal solution which has been accepted in Republika Srpska is not a good
one. One has to understand the political context of a recall. In the author’s opi-
nion, the local self-government system has been envisaged in such a way that
it gives wide competences and political power to the two local institutions (the
mayor and the local assembly), which both claim the widest possible democra-
tic legitimacy. In such a system, political confrontation of these institutions is
quite possible, particularly in case of cohabitation. The confrontation occurs for
different reasons, the most important being the fact that both institutions are
elected directly as well as the fact that an assembly majority is almost always
multiparty and relatively or potentially unstable. In case of cohabitation, the
assembly majority tries (whenever possible) to get rid of a mayor who belongs
to a political party which forms a minority in alocal assembly. Therefore, recall

25 Local Self-government Act of Republika Srpska, Official Gazette of R.Srpska, No. 97/16,
36/19,61/21.
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is most frequently initiated for pure political reasons, i.e. the endeavour of an
assembly majority to institute “its own mayor”, who belongs to one of political
parties from the majority.

If a local assembly has misinterpreted the citizens’ political will by wrongly
estimating that they are willing to recall a mayor, the assembly has to be “pu-
nished”. The purpose of this “punishment” is to prevent the local assembly from
making a decision on recall easily, without serious deliberation on the reasons
for recall and consequences. If a local assembly wants to recall a mayor only
for political reasons (i.e. for belonging to an opposition political party), such a
recall would not be justified because it disregards the purpose of this democratic
institution. Even if a local assembly has other reasons for a decision to start a
recall procedure, it has to be “punished” for wrong assessment of the popular
will. This conclusion rest on the fact that the law has to guarantee stability to
both institutions and to give a chance to voters to control them. Therefore, the
easily triggered recall procedure has to be prevented or at least aggravated.

The existing legal solution in Republika Srpska prioritizes a local assembly whose
majority belongs to the same party or parties which have a majority in the Nati-
onal Assembly. It is highly improbable that the latter would dissolve the former
when the same political party or parties have a majority in both institutions.
It may be illustrated by the most recent case of the City of Bijeljina. Although
the citizens rejected the idea to recall the Mayor of Bijeljina with almost 70%
of votes (which means that the majority in the Assembly of the City of Bijeljina
made a gross political error in assessing the citizens’ will), the National Assembly
has never discussed the possibility to dissolve the City Assembly because the
Government of Republika Srpska has never made such a proposal. The reason
is quite obvious: the same political party is in power at the level of Republika
Srpska and in the Assembly of the City of Bijeljina.

5. Conclusion

The institute of recall has a great democratic potential and it has to be preserved
in both local self-government systems in Bosnia and Herzegovina. The current
legal provisions do not guarantee that recall would not be used as a means for
resolving political conflicts between political parties, which has already hap-
pened many times in the past. In order to protect citizens from political mani-
pulations and misuse of the institute of recall, it is necessary to amend relevant
legal provisions contained in the Election Act and the Local Self-government Act
of Republika Srpska. In particular, itis important to envisage guarantees which
would protect the citizens as well as a mayor from easily instituted recall proce-
dure. As shown in this paper, the current legislation does not provide adequate
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safeguards for the protection of the rights of voters and political subjects in the
recall procedure.

Although legal improvements are necessary, it has to be stressed that the appro-
priate use of this democratic institutions largely depends on development of
the democratic participatory political culture, the civic engagement and the
envisaged limitations on the monopoly of political parties over political pro-
cesses. If there is no political and social awareness about the importance of
the institute of recall and the methods of its use, even the best legal provisions
cannot guarantee an efficient and meaningful role of citizens in the process of
control of elected officials.
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/p Nopax Mapkosuh,

PedosHu npogpecop,

IlpasHu ¢pakyamem Ynusepzumema y HcmoyuHom Capajesy,
Iane, Peny6auka Cpncka, buX

O OIIO3UBY HAYE/IHUKA OIIIITHHE H
I'PA/IOHAYE/IHUKA Y PEINIYBJIMLIH CPIICKO]

Pe3ume

Aymop aHaausupa uHCmumym ono3usda Have/IHUKa ONWmuHe U 2padoHa4egHUKa
y npagHom cucmemy Penybauke Cpncke. Cepxa pada je Kpumuyko caz/zedagarse
3aKOHCcKUx odpedaba dsa 3akoHa — M360pHo2 3akoHa Penybauke Cpncke (kojum
ce ckopo y yujesocmu ypehyje osa mamepuja) u 3akOHa 0 JIOKA/HOJj CAMOyhpasu
Peny6auke Cpncke.

Aymop cmampa da uHcmumym ono3usa uma 036U/baH 0eMoKpamcKu NomeHyujan
jep je uHcmpymMeHm noaumu4ke KOHmMpoJie Ha4eAHUKA onwmuHe/2padoHa4eaHuKa
00 cmpaHe 2pahaHa. HayenHuk/2padoHaveHUK uma 3Ha4djHa osaawhersa jep je
Hocu/ay Yjes10KynHe usgpuwHe 81acmu, Kojy He dujesu ca K0Ae2ujaaHuUM 0p2aHOM.
Ocum moea, epahaHu ea 6upajy peaamusHom 8ehUHOM, HA jeOHOKPYHCHUM
uzbopuma, a ucmo Juye moxce 6umu 6UpaHo Ha 08y PYHKYUjy euuie nyma
y3acmonHo. CKynwmuHa onwimuHe 00OHOCHO 2pada 02paHu4asa Ha4esHUkKa
00HOCHO 2padoHaveTHUKA y 8pulerby u3spuiHe pyHKyuje, aau cy Mo2yhHocmu moe
02paHUYasar-a CKy4eHe U MaxoM ce 00HOce Ha cayyajese koxabumayuje. Y cakom
cAyYajy, CKYynwmuHa He Moxce paspujeuumu Have aHUKd/2padoHaveaHuKa, eeh
CaMmo Moxce NOKpeHymu nocmynak ono3usa.

Mehymuwm, 3akoHcke odpedbe oepaHu4asajy 0eMoKpamcku nomeHyujaa ono3usda
jep He nodcmuyy epahaHe da Kopucme 08aj UHCMPYMEHM NOAUMUYKE KOHMPOJIE.
Hako 10% epabana ynucaHux y 6upa4ku cCnucak Modixce UHUYuUpamu hoKkpemarse
nocmynka ono3usd, Nocmynak He Mopa 6umu nokpeHym, jep 004ykKy mpeba da
doHece ckynwmuHa onwimuHe/2pada. 080 pjewere Huje odzosapajyhe u mpe6aso
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6u nponucamu da cKynwmuHa Modxce oOHUjemu 001yKy 0 NOKpemarsy nocmynka
ono3uea ako mo 3axmujesa uzmehy decem u 15% epabawna, a da my 0dayky mopa
doHujemu ako nocmynak ono3uea uHuyupa 15% u suwe epahaHa.

H36opHu 3akoH Penybauke Cpncke cadpicu peaamusHo 8eAuku 6poj pas/ioza 3a
noKpemarse NOCMynka ono3usda, a/u OHU ce y2/Aa8HoM 00HOCe Ha cjay4djese kada
Ha4e/sHUK/2padoHa4e/IHUK He 8puu c8oje Had.1excHOCmuU, He cnposodu 00.J1yKe
Yuje u3epulasarbe My je cmaes/beHo y 3adamak Uau HaAHoCU wmemy onwmuHu/
epady ceojum padom. Hema uspuuume odpedbe no Kojoj nocmynak ono3usa mMoxce
6umu UHUYupaH u kada epahau uau cKynuwmuHa HUCy 3a0080./6HU NOJAUMUKOM
Haye/HUKa/2padoHaveHuKa, wmo 6u mpe6a.so da 6yde cay4daj.

ITocmynak onosuea cnpog8odu KoMucuja Kojy uMeHyje CKynuwmuHa onwmuHe/2paoa.
Odpedbe 0 HeHoM cacmasy cy wmype U HeMa HUKAKeuX oepaHuyerba da eehuHna
Y CKynuwimuHU onwmuHe/2pada umeHyje 4iaHoge koju he 6umu reHU NOAUMUYKU
ucmomuwsbeHuyu. Komucuja mpeba da cmpy4Ha a ckynwmuHcka 8eAuHa u MarbuHa
mpeb6a da umajy jedHaka npasa npuAUKOM UMEHOB8AHA HeHUX 4/1aH08d, KaKo 6U
usesiedu 3a KOHMpO/A0M 3aKOHUMOCMU NOCMYynkKa onosusa 6u/iu wmo gehu.

H36opHu 3akoH Penybauke Cpncke He cadpoicu 3adososvasajyhe odpedbe o
3awmumu hpaea zpahaHa u noAUMuU4KUX cybjekama y nocmynky ono3useda, me
mpeba HanomeHymu da je 08a mema pes1amMu8HO Hepe2yAUCaHa Uuau Hedo8o/bHO
ypehena.

KonauHo, 3akoH o s0kaHOj camoynpasu Peny6iauke Cpncke wmumu JA0KAJHY
CKynwmuHy Koja nokpehe HeycnjewHy npoyedypy ono3usd jep He N0Cmoju 3aKOHCKA
eaparyuja da he makea /0KA/IHA CKYhWmuHa 6umu pacnyumeHd. 3aKOHOM O
JI0KA/IHOj camoynpasu mpeba nponucamu da he ckynwmuHa onwmute/2pada
6umu pacnywmeHa yKoAuko HauesIHUK ONWMuHe/2padoHayesiHUK He 6yde 0n038aH.

KmyuHe pujevu: onosus, HaueaHuk onwumuHe, I'padoHavesnHuk, CKynwmuHa
onwmuHe/2pada, /lokasaHa camoynpasa, H360pHu 3akoH Penybauke Cpncke.
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