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ʇʆɼɸʎʀ ʆ ɸʋʊʆʈʋ  

ʀʤʝ ʠ ʧʨʝʟʠʤʝ: ʉʠʥʠʰʘ ɼʦʤʘʟʝʪ 

ɼʘʪʫʤ ʠ ʤʝʩʪʦ ʨʦʹʝˁʘ: 01.07.1981. ʉʘʨʘʿʝʚʦ (ɹʠʍ) 

ɼʆʂʊʆʈʉʂɸ 

ɼʀʉɽʈʊɸʎʀɱɸ 
 

ʅʘʩʣʦʚ: 
ʇʨʘʚʥʦ ʨʝʛʫʣʠʩʘˁʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ ʢʦʥʢʫʨʝʥʮʠʿʝ 

ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ 

ɹʨʦʿ ʩʪʨʘʥʠʮʘ: 391 

ɹʨʦʿ ʪʘʙʝʣʘ: 2 

ɹʨʦʿ ʙʠʙʣʠʦʛʨʘʬʩʢʠʭ ʧʦʜʘʪʘʢʘ: 258 

ʋʩʪʘʥʦʚʘ ʠ ʤʝʩʪʦ ʛʜʝ ʿʝ ʨʘʜ 

ʠʟʨʘʹʝʥ: 
ʇʨʘʚʥʠ ʬʘʢʫʣʪʝʪ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ʅʠʰʫ 

ʄʝʥʪʦʨ: ʇʨʦʬ. ʜʨ ɸʣʝʢʩʘʥʜʘʨ ɴʠʨʠ˂ 

ʆʎɽʅɸ ʀ ʆɼɹʈɸʅɸ  

ɼʘʪʫʤ ʧʨʠʿʘʚʝ ʪʝʤʝ: 16.04.2010. 

ɹʨʦʿ ʦʜʣʫʢʝ ʠ ʜʘʪʫʤ ʧʨʠʭʚʘʪʘˁʘ 

ʜʦʢʪʦʨʩʢʝ ʜʠʩʝʨʪʘʮʠʿʝ: 

01-1700/15-2010. 

10.06.2010. 

ʂʦʤʠʩʠʿʘ ʟʘ ʦʮʝʥʫ ʧʦʜʦʙʥʦʩʪʠ 

ʪʝʤʝ ʠ ʢʘʥʜʠʜʘʪʘ: 

1.ʇʨʦʬ. ʜʨ ɼʘʨʘ ʄʠʣʝʥʦʚʠ˂, ʨʝʜʦʚʥʠ ʧʨʦʬʝʩʦʨ ʇʨʘʚʥʦʛ 

ʬʘʢʫʣʪʝʪʘ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ʅʠʰʫ 

2. ʇʨʦʬ. ʜʨ ɺʠʪʦʤʠʨ ʇʦʧʦʚʠ˂, ʨʝʜʦʚʥʠ ʧʨʦʬʝʩʦʨ ʇʨʘʚʥʦʛ 

ʬʘʢʫʣʪʝʪʘ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ɹʘˁʘ ʃʫʮʠ 

3. ʇʨʦʬ. ʜʨ ɸʣʝʢʩʘʥʜʘʨ ɴʠʨʠ˂, ʨʝʜʦʚʥʠ ʧʨʦʬʝʩʦʨ 

ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ʅʠʰʫ 

ʂʦʤʠʩʠʿʘ ʟʘ ʦʮʝʥʫ ʠ ʦʜʙʨʘʥʫ 

ʜʦʢʪʦʨʩʢʝ ʜʠʩʝʨʪʘʮʠʿʝ: 

1. ʇʨʦʬ. ʜʨ ɸʣʝʢʩʘʥʜʘʨ ɴʠʨʠ˂, ʨʝʜʦʚʥʠ ʧʨʦʬʝʩʦʨ 

ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ʅʠʰʫ 

2. ʇʨʦʬ. ʜʨ ɺʠʪʦʤʠʨ ʇʦʧʦʚʠ˂, ʨʝʜʦʚʥʠ ʧʨʦʬʝʩʦʨ ʇʨʘʚʥʦʛ 

ʬʘʢʫʣʪʝʪʘ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ɹʘˁʘ ʃʫʮʠ 

3. ʇʨʦʬ. ʜʨ ʄʠʣʝʥʘ ɱʦʚʘʥʦʚʠ˂-Zattila, ʚʘʥʨʝʜʥʠ ʧʨʦʬʝʩʦʨ 

ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ʅʠʰʫ 

ɼʘʪʫʤ ʦʜʙʨʘʥʝ ʜʦʢʪʦʨʩʢʝ 

ʜʠʩʝʨʪʘʮʠʿʝ: 
28.08.2012. 

ʅʘʫʯʥʠ ʜʦʧʨʠʥʦʩ ʜʠʩʝʨʪʘʮʠʿʝ: 

ʋ ʥʘʰʝʤ ʧʨʘʚʫ ʜʦ ʩʘʜʘ ʥʠʿʝ ʙʠʣʦ ʩʚʝʦʙʫʭʚʘʪʥʠʭ ʤʦʥʦʛʨʘʬʩʢʠʭ 

ʜʝʣʘ ʢʦʿʘ ʩʫ ʦʙʨʘʹʠʚʘʣʘ ʪʝʤʘʪʠʢʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʩʘ 

ʩʪʘʥʦʚʠʰʪʘ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ. ʉʪʦʛʘ, ʦʚʘ ʪʝʤʘ ʧʨʝʜʩʪʘʚˀʘ 

ʥʝʩʫʤˁʠʚ ʠʥʪʝʨʝʩ ʟʘ ʥʘʰʫ ʧʨʘʚʥʫ ʥʘʫʢʫ. ʉʪʘˁʝ ʩʪʚʘʨʠ ʫ 

ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ ʧʦʢʘʟʫʿʝ ʜʘ ʩʫ ʟʝʤˀʝ ʯʣʘʥʠʮʝ ɽʋ, ʘʣʠ ʠ ʥʘʤʘ 

ʩʫʩʝʜʥʝ ʟʝʤˀʝ (ʠʟʫʟʝʚ ɹʠʍ) ʦʜʤʘʢʣʝ ʫ ʧʨʘʚʥʦʿ ʨʝʛʫʣʘʪʠʚʠ ʦʚʝ 

ʦʙʣʘʩʪʠ. ʋ ʨʘʟʚʠʿʝʥʠʤ ʝʚʨʦʧʩʢʠʤ ʟʝʤˀʘʤʘ, ʧʨʘʚʦ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ ʿʝ ʪʝʦʨʠʿʩʢʠ ʘʪʨʘʢʪʠʚʥʘ ʛʨʘʥʘ ʧʨʘʚʘ ʢʦʿʘ ʿʝ ʧʦʜ 

ʰʠʨʦʢʦʤ ʣʫʧʦʤ ʿʫʨʠʩʧʨʫʜʝʥʮʠʿʝ. ʏʠˁʝʥʠʮʘ ʜʘ ʿʝ ʤʘʪʝʨʠʿʘ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ɽʚʨʦʧʠ ʠ ʩʚʝʪʫ ʧʨʝʜʤʝʪ ʦʟʙʠˀʥʠʭ ʘʥʘʣʠʟʘ, 

ʠʟʫʯʘʚʘˁʝ ʧʦʿʝʜʠʥʠʭ ʘʩʧʝʢʘʪʘ ʠ ʠʥʩʪʠʪʫʪʘ ʦʚʝ ʛʨʘʥʝ 

ʜʦʧʨʠʥʦʩʠ ˁʝʥʦʤ ʜʘˀʝʤ ʫʪʝʤʝˀʝˁʫ, ʥʘʨʦʯʠʪʦ ʫ ʥʘʰʦʿ ʟʝʤˀʠ, 

ʫ ʢʦʿʦʿ ʿʝ ʧʨʘʚʦ ʢʦʥʢʫʨʝʥʮʠʿʝ ʿʦʰ ʫʚʝʢ ʫ ʧʦʚʦʿʫ. ʋ ʥʘʰʦʿ 

ʧʨʘʚʥʦʿ ʪʝʦʨʠʿʠ ʩʝ ʦʩʝ˂ʘ ʥʝʜʦʩʪʘʪʘʢ ʠʩʪʨʘʞʠʚʘˁʘ ʠʟ ʦʚʝ 

ʦʙʣʘʩʪʠ. ʇʨʝʤʘ ʠʩʢʫʩʪʚʠʤʘ ʧʦʿʝʜʠʥʠʭ ʟʝʤʘˀʘ ʯʣʘʥʠʮʘ ɽʋ, 

ʯʠʿʝʤ ʿʝ ʯʣʘʥʩʪʚʫ ʧʨʝʪʭʦʜʠʦ ʧʨʦʮʝʩ ʩʪʘʙʠʣʠʟʘʮʠʿʝ ʠ 

ʧʨʠʜʨʫʞʠʚʘˁʘ, ʦʙʣʘʩʪ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʘʦ ʜʝʣʘ ʦʙʣʘʩʪʠ 

ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʩʚʨʩʪʘʚʘ ʩʝ ʫ ʥʘʿʦʩʝʪˀʠʚʠʿʘ ʧʠʪʘˁʘ ʫ ʪʦʢʫ 
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ʧʨʝʛʦʚʦʨʘ ʩʘ ʟʝʤˀʦʤ ʢʘʥʜʠʜʘʪʦʤ. ɿʥʘʯʘʿʘʥ ʢʦʨʘʢ ʥʘ ʧʫʪʫ 

ʝʚʨʦʧʩʢʠʭ ʠʥʪʝʛʨʘʮʠʿʘ ʠ ʫʿʝʜʥʦ ʠʩʧʫˁʘʚʘˁʝ ʦʙʘʚʝʟʘ ʠʟ 

ʇʨʝʣʘʟʥʦʛ ʩʧʦʨʘʟʫʤʘ ʦ ʪʨʛʦʚʠʥʠ ʠ ʪʨʛʦʚʠʥʩʢʠʤ ʧʠʪʘˁʠʤʘ 

ʠʟʤʝʹʫ ɽʋ, ʩʘ ʿʝʜʥʝ, ʠ ʉʨʙʠʿʝ, ʩʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʜʝʣʫ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ, ʧʨʝʜʩʪʘʚˀʘ ʜʦʥʦʰʝˁʝ ʧʦʩʝʙʥʦʛ ɿʘʢʦʥʘ ʦ ʢʦʥʪʨʦʣʠ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ. ɿʘʢʦʥ ʿʝ ʩʪʫʧʠʦ ʥʘ ʩʥʘʛʫ 

22.07.2009, ʘ ʧʨʠʤʝˁʫʿʝ ʩʝ ʦʜ 01.01.2010. ʛʦʜʠʥʝ. ɳʠʤʝ ʿʝ, ʧʦ 

ʧʨʚʠ ʧʫʪ ʫ ʥʘʰʦʿ ʠʩʪʦʨʠʿʠ, ʫʨʝʹʝʥʘ ʦʚʘ ʤʘʪʝʨʠʿʘ. ʉʪʦʛʘ ʿʝ 

ʮʝʣʠʩʭʦʜʥʦ ʠʟʚʨʰʠʪʠ ʢʦʤʧʘʨʘʪʠʚʥʫ ʘʥʘʣʠʟʫ ʧʨʘʚʘ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ ɽʋ ʠ ʧʨʘʚʫ ʥʘʰʝ ʟʝʤˀʝ. ʅʘ ʦʩʥʦʚʫ ʇʨʝʣʘʟʥʦʛ 

ʩʘʧʦʨʘʟʫʤʘ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʠ ɽʋ, ʉʨʙʠʿʘ ˂ʝ ʫ ʮʝʣʠʥʠ, ʫ 

ʧʝʨʠʦʜʫ ʦʜ 5 ʛʦʜʠʥʘ ʦʜ ʜʘʥʘ ˁʝʛʦʚʦʛ ʩʪʫʧʘˁʘ ʥʘ ʩʥʘʛʫ, ʪʦ ʿʝʩʪ 

ʦʜ 31.01.2009. ʛʦʜʠʥʝ ʠʤʘʪʠ ʩʪʘʪʫʩ ʨʝʛʠʦʥʘ Ăɸñ, ʰʪʦ ʧʨʝʤʘ 

ʢʨʠʪʝʨʠʿʫʤʠʤʘ ɽʋ ʟʥʘʯʠ ʪʝʨʪʤʘʥ ʦʙʣʘʩʪʠ ʯʠʿʠ ʿʝ ʙʨʫʪʦ 

ʜʨʫʰʪʚʝʥʠ ʧʨʦʠʟʚʦʜ ʧʦ ʛʣʘʚʠ ʩʪʘʥʦʚʥʠʢʘ ʠʩʧʦʜ 75% ʧʨʦʩʝʢʘ 

ʥʘ ʥʠʚʦʫ ɽʋ, ʦʜʥʦʩʥʦ ʦʙʣʘʩʪʠ ʩʘ ʠʟʫʟʝʪʥʦ ʥʠʩʢʠʤ ʞʠʚʦʪʥʠʤ 

ʩʪʘʥʜʘʨʜʦʤ ʠʣʠ ʚʠʩʦʢʦʤ ʩʪʦʧʦʤ ʥʝʟʘʧʦʩʣʝʥʦʩʪʠ. ʊʘʢʘʚ ʩʪʘʪʫʩ 

ʦʤʦʛʫ˂ʘʚʘ ʥʘʿʚʠʰʠ ʜʦʟʚʦˀʝʥʠ ʩʪʝʧʝʥ ʢʦʨʠʰ˂ʝˁʘ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ, ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʘʚʠʣʠʤʘ ʢʦʿʘ ʙʫʜʫ ʙʣʠʞʝ ʠ ʜʝʪʘˀʥʠʿʝ 

ʫʨʝʹʝʥʘ ʫʨʝʜʙʘʤʘ ʠ ʜʨʫʛʠʤ ʧʦʜʟʘʢʦʥʩʢʠʤ ʘʢʪʠʤʘ. ʉʘʤ ɿʘʢʦʥ 

ʧʦʟʥʘʿʝ ʢʘʪʝʛʦʨʠʿʫ ʨʝʛʠʦʥʘʣʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʦʿʘ ʧʦʜʣʝʞʝ 

ʦʣʘʢʰʠʮʘʤʘ ʧʦ ʦʩʥʦʚʫ ʩʪʘʪʫʩʘ Ăɸñ, ʧʨʝʤʘ ʢʨʠʪʝʨʠʿʫʤʠʤʘ ɽʋ. 

ʏʣʘʥʦʚʠʤʘ ɿʘʢʦʥʘ (ʯʣ. 3-5), ʧʦʩʪʠʛʥʫʪʘ ʿʝ ʥʝʦʧʭʦʜʥʘ ʬʦʨʤʘʣʥʘ 

ʫʩʢʣʘʹʝʥʦʩʪ ʩʘ ʯʣʘʥʦʤ 107. ʩʪ.1, 2 ʠ 3. ʋʛʦʚʦʨʘ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʰʪʦ ʿʝ ʿʝʜʥʘ ʦʜ ʙʠʪʥʠʭ ʧʨʝʪʧʦʩʪʘʚʢʠ ʟʘ 

ʫʩʧʦʩʪʘʚˀʘˁʝ ʠ ʥʝʩʤʝʪʘʥʦ ʬʫʥʢʮʠʦʥʠʩʘˁʝ ʩʠʩʪʝʤʘ ʢʦʥʪʨʦʣʝ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʋ ʪʦʤ ʩʤʠʩʣʫ ˂ʝ ʉʨʙʠʿʠ, ʧʦʨʝʜ ʬʦʨʤʘʣʥʦ-

ʧʨʘʚʥʠʭ ʦʢʚʠʨʘ, ʙʠʪʠ ʥʝʦʧʭʦʜʥʘ ʠʟʛʨʘʜˁʘ ʢʘʧʘʮʠʪʝʪʘ ʟʘ 

ˁʠʭʦʚʫ ʬʫʥʢʮʠʦʥʘʣʥʫ ʧʨʠʤʝʥʫ. ʀʟ ʢʨʠʪʠʯʢʦʛ ʦʜʥʦʩʘ ʧʨʝʤʘ 

ʧʦʿʝʜʠʥʘʯʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʠʟ ʧʨʘʢʩʝ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ ʧʨʘʚʜʝ 

ɽʋ, ʤʦʛʫ˂ʝ ʿʝ ʠʟʚʫ˂ʠ ʩʤʝʨʥʠʮʝ ʟʘ ʩʪʘʚʦʚʝ ʥʘʰʠʭ ʦʨʛʘʥʘ ʫ 

ʩʣʠʯʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʢʘʦ ʠ ʟʘ ʜʦʛʨʘʜˁʫ ʠ ʧʦʙʦˀʰʘˁʝ ʨʝʰʝˁʘ 

ʥʘʰʠʭ ʥʦʨʤʘʪʠʚʥʠʭ ʘʢʘʪʘ ʫ ʙʫʜʫ˂ʥʦʩʪʠ. ʇʦʩʝʙʘʥ ʜʦʧʨʠʥʦʩ 

ʜʠʩʝʨʪʘʮʠʿʝ ʪʨʝʙʘ ʪʨʘʞʠʪʠ ʫ ʜʨʫʰʪʚʝʥʠʤ ʠʤʧʣʠʢʘʮʠʿʘʤʘ ʢʦʿʝ 

ʨʘʟʚʦʿ ʧʨʘʚʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʥʦʩʠ ʩʘ ʩʦʙʦʤ. ʋ ʪʦʤ ʢʦʥʪʝʢʩʪʫ 

ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʩʪʘʚˀʘ ʫ ʬʫʥʢʮʠʿʫ ʟʥʘʪʥʦ ʰʠʨʝʛ ʧʠʪʘˁʘ: ʜʘ 

ʣʠ ʿʝ ʫʦʧʰʪʝ ʧʦʪʨʝʙʥʦ ʜʦʜʝˀʠʚʘʪʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʠ ʘʢʦ ʿʝ ʦʥʘ 

ʥʫʞʥʘ ʫ ʢʦʿʦʿ ʤʝʨʠ ʠ ʫ ʢʦʿʠʤ ʩʠʪʫʘʮʠʿʘʤʘ. ʆʚʦ ʧʠʪʘˁʝ ʿʝ 

ʧʦʩʝʙʥʦ ʜʦʙʠʣʦ ʥʘ ʟʥʘʯʘʿʫ ʫ ʘʢʪʫʝʣʥʦʿ ʩʚʝʪʩʢʦʿ ʝʢʦʥʦʤʩʢʦʿ ʠ 

ʬʠʥʘʥʩʠʿʩʢʦʿ ʢʨʠʟʠ, ʫ ʢʦʿʦʿ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ 

ʙʨʦʿʥʠʤ ʩʝʢʪʦʨʠʤʘ ʫ ʮʠˀʫ ʟʘʰʪʠʪʝ ʦʜ ʧʦʪʧʫʥʦʛ ʢʦʣʘʧʩʘ 

ʧʨʠʚʨʝʜʝ ʠ ʧʨʠʚʨʝʜʥʠʭ ʨʝʩʫʨʩʘ ʫ ʤʥʦʛʠʤ ʟʝʤˀʘʤʘ. 
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ʦʜʥʦʩʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʢʘʦ ʠ ʬʠʥʘʥʩʠʿʩʢʦʿ 

ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʫʥʫʪʘʨ ʠʟʚʝʩʥʠʭ ʧʨʝʜʫʟʝ˂ʘ 

ɽʋ-ɽʚʨʦʧʩʢʘ ʫʥʠʿʘ 

ɽɿ-ɽʚʨʦʧʩʢʘ ʟʘʿʝʜʥʠʮʘ 

EUROSTAT-ʉʪʘʪʠʩʪʠʯʢʘ ʢʘʥʮʝʣʘʨʠʿʘ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ 

EUREKA -ɽʚʨʦʧʩʢʘ ʤʨʝʞʘ ʟʘ ʪʨʞʠʰʥʦ ʦʨʠʿʝʥʪʠʩʘʥʦ ʠʥʜʫʩʪʨʠʿʩʢʦ ʠʩʪʨʘʞʠʚʘˁʝ, 

ʨʘʟʚʦʿ ʠ ʠʥʦʚʘʮʠʿʝ 

EUROCONTROL -ɽʚʨʦʧʩʢa ʦʨʛʘʥʠʟʘʮʠʿa ʟʘ ʙʝʟʙʝʜʥʦʩʪ ʚʘʟʜʫʰʥʝ ʥʘʚʠʛʘʮʠʿʝ 

ESPRIT- ɽʚʨʦʧʩʢʠ ʩʪʨʘʪʝʰʢʠ ʧʨʦʛʨʘʤ ʨʘʟʚʦʿʘ ʫ ʦʙʣʘʩʪʠ ʠʥʬʦʨʤʘʮʠʦʥʠʭ 

ʪʝʭʥʦʣʦʛʠʿʘ  

ɿʘʢʦʥ-ɿʘʢʦʥ ʦ ʢʦʥʪʨʦʣʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

ʀʟʚʝʰʪʘʿ-ʀʟʚʝʰʪʘʿ ʦ ʜʦʜʝˀʝʥʦʿ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʈʝʧʫʙʣʠʮʠ ʉʨʙʠʿʠ, ʠʟ 2010. 

ʛʦʜʠʥʝ 

ʂʦʤʠʩʠʿʘ-ɽʚʨʦʧʩʢʘ ʢʦʤʠʩʠʿʘ 

ʂɼʇ-ʂʦʤʠʩʠʿʘ ʟʘ ʢʦʥʪʨʦʣʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ 

MEIP -ʇʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ 

MEGP-Market Economy Guarantor Principle 

NATURA 2000-ɽʚʨʦʧʩʢʘ ʤʨʝʞʘ ʟʘʰʪʠ˂ʝʥʠʭ ʩʪʘʥʠʰʪʘ ʠ ʚʨʩʪʘ 

NUTS-ʅʦʤʝʥʢʣʘʪʫʨʘ ʪʝʨʠʪʦʨʠʿʘʣʥʠʭ ʿʝʜʠʥʠʮʘ 

ʆʢʚʠʨ-ʆʢʚʠʨ ʟʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʟʘ ʠʩʪʨʘʞʠʚʘˁʝ ʠ ʨʘʟʚʦʿ ʠ ʠʥʦʚʘʮʠʿʝ  

ʆʜʣʫʢʘ- ʆʜʣʫʢʘ ʂʦʤʠʩʠʿʝ ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʘ 106(2) ʋʌɽʋ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ 

ʦʙʣʠʢʫ ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʿʘʚʥʫ ʫʩʣʫʛʫ ʜʘʪʫ ʥʝʢʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʢʦʿʠʤʘ ʿʝ ʧʦʚʝʨʝʥʦ 

ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ 

ʆʙʘʚʝʰʪʝˁʝ ʦ ʙʘʥʢʘʤʘ- ʆʙʘʚʝʰʪʝˁʝ ʦ ʧʨʠʤʝʥʠ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʘ 

ʤʝʨʝ ʧʨʝʜʫʟʝʪʝ ʫ ʦʜʥʦʩʫ ʥʘ ʬʠʥʘʥʩʠʿʩʢʝ ʠʥʩʪʠʪʫʮʠʿʝ, ʫ ʢʦʥʪʝʢʩʪʫ ʪʨʝʥʫʪʥʝ 

ʛʣʦʙʘʣʥʝ ʬʠʥʘʥʩʠʿʩʢʝ ʢʨʠʟʝ 

ʆʙʘʚʝʰʪʝˁʝ ʦ ʜʦʢʘʧʠʪʘʣʠʟʘʮʠʿʠ- ʆʙʘʚʝʰʪʝˁʝ ʦ ʜʦʢʘʧʠʪʘʣʠʟʘʮʠʿʠ 

ʬʠʥʘʥʩʠʿʩʢʠʭ ʠʥʩʪʠʪʫʮʠʿʘ ʫ ʪʨʝʥʫʪʥʦʿ ʬʠʥʘʥʩʠʿʩʢʦʿ ʢʨʠʟʠ: ʦʛʨʘʥʠʯʝˁʝ ʧʦʤʦ˂ʠ 

ʥʘ ʥʝʦʧʭʦʜʥʠ ʤʠʥʠʤʫʤ ʠ ʟʘʰʪʠʪʝ ʧʨʦʪʠʚ ʥʝʧʨʦʧʠʩʥʠʭ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ 

ʆʙʘʚʝʰʪʝˁʝ ʦ ʠʤʦʚʠʥʠ- ʆʙʘʚʝʰʪʝˁʝ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʦ ʪʨʝʪʤʘʥʫ ʫʤʘˁʝʥʝ 

ʠʤʦʚʠʥʝ ʫ ʙʘʥʢʘʨʩʢʦʤ ʩʝʢʪʦʨʫ ɿʘʿʝʜʥʠʮʝ 

ʆʙʘʚʝʰʪʝˁʝ ʦ ʨʝʩʪʨʫʢʪʫʨʠʨʘˁʫ- ʆʙʘʚʝʰʪʝˁʝ ʦ ʧʦʚʨʘʪʢʫ ʥʘ ʦʜʨʞʠʚʦʩʪ ʠ 

ʧʨʦʮʝʥʠ ʤʝʨʘ ʨʝʩʪʨʫʢʪʫʨʠʨʘˁʘ ʫ ʬʠʥʘʥʩʠʿʩʢʦʤ ʩʝʢʪʦʨʫ ʫ ʪʨʝʥʫʪʥʦʿ ʢʨʠʟʠ, ʫ 

ʩʢʣʘʜʫ ʩʘ ʧʨʘʚʠʣʠʤʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ 

ʆʙʘʚʝʰʪʝˁʝ-ʆʙʘʚʝʰʪʝˁʝ ʦ ʧʨʠʤʝʥʠ, ʦʜ 1. ʿʘʥʫʘʨʘ 2012. ʛʦʜʠʥʝ, ʧʨʘʚʠʣʘ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʘ ʤʝʨʝ ʧʦʜʨʰʢʝ ʫ ʢʦʨʠʩʪ ʙʘʥʘʢʘ ʫ ʢʦʥʪʝʢʩʪʫ ʬʠʥʘʥʩʠʿʩʢʝ ʢʨʠʟʝ 

ʆʙʘʚʝʰʪʝˁʝ ʦ ʧʦʚʨʘ˂ʘʿʫ- ʆʙʘʚʝʰʪʝˁʝ ʫʩʤʝʨʝʥʦ ʢʘ ʝʬʝʢʪʠʚʥʦʿ ʧʨʠʤʝʥʠ ʦʜʣʫʢʘ 

ʂʦʤʠʩʠʿʝ ʢʦʿʝ ʥʘʣʘʞʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʜʘ ʠʟʚʨʰʝ ʧʦʚʨʘ˂ʘʿ ʥʝʟʘʢʦʥʠʪʝ ʠ 

ʠʥʢʦʤʧʘʪʠʙʠʣʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 
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ʇʨʠʚʨʝʤʝʥʠ ʦʢʚʠʨ- ʇʨʠʚʨʝʤʝʥʠ ʦʢʚʠʨ ʟʘ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʮʠˀʫ ʧʦʜʨʰʢʝ 

ʧʨʠʩʪʫʧʫ ʬʠʥʘʥʩʠʿʩʢʠʤ ʩʨʝʜʩʪʚʠʤʘ ʫ ʪʨʝʥʫʪʥʦʿ ʬʠʥʘʥʩʠʿʩʢʦʿ ʠ ʝʢʦʥʦʤʩʢʦʿ ʢʨʠʟʠ 

ʉʪʘʥʜʘʨʜ-ʄʝʹʫʥʘʨʦʜʥʠ ʨʘʯʫʥʦʚʦʜʩʪʚʝʥʠ ʩʪʘʥʜʘʨʜ 20 

ʉʤʝʨʥʠʮʝ ʦ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ-ʉʤʝʨʥʠʮʝ ʦ ʥʘʮʠʦʥʘʣʥʦʿ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ 

ʟʘ ʧʝʨʠʦʜ 2007-2013. ʛʦʜʠʥʝ 

ʉʤʝʨʥʠʮʝ ʦ ʩʧʘʰʘʚʘˁʫ-ʉʤʝʨʥʠʮʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʟʘ ʩʧʘʰʘʚʘˁʝ ʠ 

ʨʝʩʪʨʫʢʪʫʨʠʨʘˁʝ ʢʦʤʧʘʥʠʿʘ ʫ ʪʝʰʢʦ˂ʘʤʘ 

SANI-ɽʣʝʢʪʨʦʥʩʢʠ ʩʠʩʪʝʤ ʟʘ ʥʦʪʠʬʠʢʘʮʠʿʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ɽʚʨʦʧʩʢʦʿ ʫʥʠʿʠ 

ʋʌɽʋ-ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ 

ʋʨʝʜʙʘ 1998/2006-de minimis ʋʨʝʜʙʘ 

ʋʨʝʜʙʘ-ʆʧʰʪʘ ʋʨʝʜʙʘ ʦ ʙʣʦʢ-ʠʟʫʟʝ˂ʫ 

ʉɽ- ʢʦʤʫʥʠʪʘʨʥʘ ʤʘʨʢʘ ʢʚʘʣʠʪʝʪʘ 
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ʇʨʝʜʛʦʚʦʨ 

 

 ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʫ ʈʝʧʫʙʣʠʮʠ ʉʨʙʠʿʠ ʧʨʘʚʦ ʢʦʥʢʫʨʝʥʮʠʿʝ ʜʦʙʠʿʘ ʥʘ 

ʟʥʘʯʘʿʫ, ʢʘʦ ʠ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ʧʨʘʢʩʘ ʥʘʰʠʭ ʦʨʛʘʥʘ ʫ ʦʚʦ ʿʤʘʪʝʨʠʿʠ ʜʦʩʪʘ ʦʩʢʫʜʥʘ, 

ʧʦʿʘʚʠʣʘ ʩʝ ʧʦʪʨʝʙʘ ʟʘ ʙʣʠʞʦʤ ʦʙʨʘʜʦʤ ʿʝʜʥʦʛ ˁʝʛʦʚʦʛ ʜʝʣʘ ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂ (State aid). ʉʚʨʭʘ ʦʚʦʛ ʨʘʜʘ ʿʝ ʫ ʪʦʤʝ ʜʘ ʫʢʘʞʝ ʥʘ ʧʦʟʠʪʠʚʥʦ-

ʧʨʘʚʥʝ ʘʩʧʝʢʪʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ ɽʋ, ʢʘʦ ʠ ʥʘ ʨʝʣʝʚʘʥʪʥʫ ʧʨʘʢʩʫ ˁʝʥʠʭ 

ʠʥʩʪʠʪʫʮʠʿʘ, ʢʘʢʦ ʙʠ ʩʝ ʦʚʘ ʠʟʫʟʝʪʥʦ ʦʙʠʤʥʘ ʠ ʢʦʤʧʣʠʢʦʚʘʥʘ ʤʘʪʝʨʠʿʘ ʰʪʦ ʚʠʰʝ 

ʧʨʠʙʣʠʞʠʣʘ ʥʘʰʦʿ ʥʘʫʯʥʦʿ ʠ ʩʪʨʫʯʥʦʿ ʿʘʚʥʦʩʪʠ. ʇʨʠʣʠʢʦʤ ʠʟʨʘʜʝ ʜʦʢʪʦʨʩʢʝ 

ʜʠʩʝʨʪʘʮʠʿʝ, ʘʫʪʦʨ ʿʝ ʥʘʩʪʦʿʘʦ ʜʘ ʥʘʧʨʘʚʠ Ăʩʧʦʿñ ʪʝʦʨʠʿʩʢʠʭ ʘʥʘʣʠʟʘ ʠ ʧʨʘʢʩʝ 

ʥʘʜʣʝʞʥʠʭ ʦʨʛʘʥʘ, ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʩʝ ʫʟ ʪʘʢʘʚ ʧʨʠʩʪʫʧ ʤʘʪʝʨʠʿʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

ʤʦʞʝ ʦʙʨʘʜʠʪʠ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ. ɺʘʞʥʦ ʿʝ ʦʚʦʤ ʧʨʠʣʠʢʦʤ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʿʝ 

ʢʨʘʿʝʤ 2009. ʛʦʜʠʥʝ ʩʪʫʧʠʦ ʥʘ ʩʥʘʛʫ ʩʧʦʨʘʟʫʤ ʠʟ ʃʠʩʘʙʦʥʘ ʢʦʿʠ ʿʝ ʫʥʝʦ ʟʥʘʯʘʿʥʝ 

ʧʨʦʤʝʥʝ ʫ ʧʦʩʪʦʿʝ˂ʠ ʣʝʛʠʩʣʘʪʠʚʥʠ ʦʢʚʠʨ. ʆʥʝ ʩʝ ʪʠʯʫ ʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, 

ʫʢˀʫʯʫʿʫ˂ʠ ʠ ʥʫʤʝʨʘʮʠʿʫ ʯʣʘʥʦʚʘ ʫ ʦʚʦʿ ʤʘʪʝʨʠʿʠ. ʊʘʢʦʹʝ, ʜʦʰʣʦ ʿʝ ʜʦ ʦʜʨʝʹʝʥʠʭ 

ʧʨʦʤʝʥʘ ʫ ʥʘʟʠʚʠʤʘ ʧʦʿʝʜʠʥʠʭ ʠʥʩʪʠʪʫʮʠʿʘ ɽʋ, ʘʣʠ ʠ ʜʦ ʢʦʨʠʰ˂ʝˁʘ ʥʦʚʦʛ ʠʟʨʘʟʘ 

Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ (internal market, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʫʤʝʩʪʦ ʜʦʩʘʜʘʰˁʝʛ 

Ăʟʘʿʝʜʥʠʯʢʦ ʪʨʞʠʰʪʝñ, ʦ ʯʝʤʫ ˂ʝʤʦ ʩʚʘʢʘʢʦ ʚʦʜʠʪʠ ʨʘʯʫʥʘ. ʆʩʠʤ ʪʦʛʘ, ʪʨʝʙʘ 

ʠʩʪʘ˂ʠ ʠ ʚʝʦʤʘ ʟʥʘʯʘʿʥʫ ʠʟʤʝʥʫ ʯʣʘʥʘ 1. ʋʛʦʚʦʨʘ ʦ ɽʋ, ʫ ʢʦʤʝ ʩʝ ʫ ʩʪʘʚʫ 3. ʥʘʚʦʜʠ 

ʜʘ ʩʝ ʋʥʠʿʘ ʟʘʩʥʠʚʘ ʥʘ ʜʚʘ ʩʧʦʨʘʟʫʤʘ: ʥʘ ʧʦʩʪʦʿʝ˂ʝʤ ʋʛʦʚʦʨʫ ʦ ɽʋ ʠ ʋʛʦʚʦʨʫ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ. ʇʦʨʝʜ ʪʦʛʘ, ʟʘ ʬʫʥʢʮʠʦʥʠʩʘˁʝ ʋʥʠʿʝ ʩʫ ʟʥʘʯʘʿʥʠ 

ʠ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʧʨʦʪʦʢʦʣʠ ʠ ʜʝʢʣʘʨʘʮʠʿʝ ʫʟ ʫʛʦʚʦʨʝ. ʋʥʠʿʘ ʿʝ ʜʦʥʦʰʝˁʝʤ 

ʃʠʩʘʙʦʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ ʩʪʝʢʣʘ ʩʚʦʿʩʪʚʦ ʧʨʘʚʥʦʛ ʣʠʮʘ ʠ ʩʫʧʩʪʠʪʫʠʰʝ ʜʦʪʘʜʘʰˁʫ 

ɽʚʨʦʧʩʢʫ ɿʘʿʝʜʥʠʮʫ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ɽɿ).  

ʀʟʤʝʥʘ ʫ ʧʨʘʚʫ ʋʥʠʿʝ ʢʦʿʘ ʿʝ ʟʥʘʯʘʿʥʘ ʟʘ ʦʚʘʿ ʨʘʜ, ʦʜʥʦʩʠ ʩʝ ʠ ʥʘ ˁʝʥʝ 

ʧʨʘʚʦʩʫʜʥʝ ʠʥʩʪʠʪʫʮʠʿʝ. ʊʘʢʦ, ʪʨʝʙʘ ʠʟʜʚʦʿʠʪʠ ʉʫʜ ʧʨʘʚʜʝ ɽʚʨʦʧʩʢʝ ʋʥʠʿʝ ʢʦʿʠ 

ʦʙʿʝʜʠˁʫʿʝ ʉʫʜ ʧʨʘʚʜʝ, ʆʧʰʪʠ ʩʫʜ (ʢʦʿʠʤ ʿʝ ʟʘʤʝˁʝʥ ʨʘʥʠʿʠ ʥʘʟʠʚ ʉʫʜ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ) ʠ ʩʧʝʮʠʿʘʣʠʟʦʚʘʥʝ ʩʫʜʦʚʝ. ɼʘʢʣʝ, ʠʟʨʘʟ ʉʫʜ ʧʨʘʚʜʝ ɽʋ ʩʝ ʫʧʦʪʨʝʙˀʘʚʘ 

ʢʘʦ ʛʝʥʫʩʥʠ ʧʦʿʘʤ, ʜʦʢ ʩʝ ʥʘʟʠʚʠ ʉʫʜ ʧʨʘʚʜʝ, ʆʧʰʪʠ ʩʫʜ ʠ ʩʧʝʮʠʿʘʣʠʟʦʚʘʥʠ 

ʩʫʜʦʚʠ, ʢʦʨʠʩʪʝ ʜʘ ʦʟʥʘʯʝ ʢʦʥʢʨʝʪʥʝ ʩʫʜʦʚʝ. ɱʘʩʥʦ, ʚʦʜʠ˂ʝ ʩʝ ʨʘʯʫʥʘ ʠ ʦ 
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ʚʨʝʤʝʥʩʢʠʤ ʦʢʚʠʨʠʤʘ ʚʘʞʝˁʘ ʧʨʦʧʠʩʘ ʠ ʫ ʚʝʟʠ ʩ ʪʠʤ, ʦʜʛʦʚʘʨʘʿʫ˂ʠʤ ʥʘʟʠʚʠʤʘ 

ʧʦʿʝʜʠʥʠʭ ʦʨʛʘʥʘ ɽʋ. 

ɼʦʢʪʦʨʩʢʘ ʜʠʩʝʨʪʘʮʠʿʘ ʿʝ ʧʦʜʝˀʝʥʘ ʥʘ ʩʝʜʘʤ ʛʣʘʚʘ.  

ʋ ʧʨʚʦʿ ʛʣʘʚʠ ʩʝ ʙʣʠʞʝ ʜʝʬʠʥʠʰʝ ʧʦʿʘʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʙʫʜʫ˂ʠ ʜʘ ʪʦ 

ʥʠʿʝ ʝʢʩʧʣʠʮʠʪʥʦ ʥʘʚʝʜʝʥʦ ʫ ʋʛʦʚʦʨʫ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʥʠ ʫ ʙʠʣʦ ʢʦʤ 

ʜʨʫʛʦʤ ʘʢʪʫ. ʇʦʩʝʙʥʘ ʧʘʞˁʘ ʧʦʩʚʝ˂ʫʿʝ ʩʝ ʤʦʪʠʚʠʤʘ ʟʘ ˁʝʥʫ ʜʦʜʝʣʫ, ʥʘʢʦʥ ʯʝʛʘ ʩʝ 

ʜʝʬʠʥʠʰʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʧʨʘʚʫ ɽʋ.  

ɼʨʫʛʘ ʛʣʘʚʘ ʧʦʩʚʝ˂ʝʥʘ ʿʝ ʩʫʙʿʝʢʪʠʤʘ ʢʦʿʠ ʜʦʜʝˀʫʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʋ ʪʦʤ 

ʧʦʛʣʝʜʫ, ʛʦʚʦʨʠ ʩʝ ʦ ʜʨʞʘʚʠ ʢʘʦ ʩʫʙʿʝʢʪʫ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ, ʟʘʪʠʤ ʥʝʜʨʞʘʚʥʠʤ 

ʩʫʙʿʝʢʪʠʤʘ (ʦʨʛʘʥʠʤʘ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠ ʿʝʜʠʥʠʮʘʤʘ ʣʦʢʘʣʥʝ 

ʩʘʤʦʫʧʨʘʚʝ), ʬʝʜʝʨʘʣʥʠʤ ʿʝʜʠʥʠʮʘʤʘ, ʢʘʦ ʠ ɽʋ. ʆʜʛʦʚʘʨʘʿʫ˂ʝ ʤʝʩʪʦ ʫ ʦʚʦʿ ʛʣʘʚʠ 

ʜʦʜʝˀʫʿʝ ʩʝ ʧʨʠʥʮʠʧʫ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ (Private investor principle), ʢʦʿʠ ʩʝ ʫ 

ʧʨʘʢʩʠ ʧʦʢʘʟʘʦ ʢʘʦ ʠʟʫʟʝʪʥʦ ʢʦʨʠʩʪʘʥ ʟʘ ʧʨʦʮʝʥʫ ʜʘ ʣʠ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ 

ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʩʘ ˁʝʛʦʚʠʤ ʨʘʟʣʠʯʠʪʠʤ ʚʘʨʠʿʘʮʠʿʘʤʘ, ʟʘʚʠʩʥʦ ʦʜ ʩʣʫʯʘʿʘ 

ʫ ʧʠʪʘˁʫ.  

ʊʨʝʘ˂ ʛʣʘʚʘ ʧʦʩʚʝ˂ʝʥʘ ʿʝ ʚʨʩʪʘʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʧʨʠ ʯʝʤʫ ˂ʝ ʧʨʚʦ ʙʠʪʠ 

ʨʝʯʠ ʦ ʧʦʤʦ˂ʠ ʢʦʿa ʥʝ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ, ʫ ʩʤʠʩʣʫ 

ʯʣʘʥʘ 107(2) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ʋ ʦʚʦʿ ʛʣʘʚʠ ʦʙʨʘʹʫʿʫ ʩʝ ʠ ʦʥʝ ʚʨʩʪʝ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʝ ʤʦʛʫ ʜʘ ʥʝ ʥʘʨʫʰʘʚʘʿʫ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ 

ʪʨʞʠʰʪʫ, ʫ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 107(3) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ.  

ʇʨʝʜʤʝʪ ʦʙʨʘʜʝ ʫ ʯʝʪʚʨʪʦʿ ʛʣʘʚʠ ʩʫ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ 

ʠ ˁʠʭʦʚʘ ʩʧʝʮʠʬʠʯʥʘ ʫʣʦʛʘ ʠ ʟʥʘʯʘʿ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʩʘ ʥʘʚʦʹʝˁʝʤ 

ʧʨʠʤʝʨʘ ʠʟ ʧʨʘʢʩʝ.  

ʇʦʪʦʤ, ʧʝʪʘ ʛʣʘʚʘ ʙʣʠʞʝ ʧʦʿʘʰˁʘʚʘ ʢʘʜʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʫʛʨʦʞʘʚʘʿʫ˂ʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ 

ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʠʣʠ ˁʝʛʦʚʦʤ ʙʠʪʥʦʤ ʜʝʣʫ. 

ʋ ʰʝʩʪʦʿ ʛʣʘʚʠ ʩʝ ʙʣʠʞʝ ʧʨʠʢʘʟʫʿʫ ʪʘʢʦʟʚʘʥʝ ʭʦʨʠʟʦʥʪʘʣʥʝ ʢʘʪʝʛʦʨʠʿʝ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʦʿʝ ʩʚʦʿʝ ʫʧʦʨʠʰʪʝ ʠʤʘʿʫ ʫ ʋʨʝʜʙʠ ʦ ʙʣʦʢ-ʠʟʫʟʝ˂ʫ (General 

Block Exemption Regulation-GBER), ʟʘʪʠʤ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʠ ʟʘʰʪʠʪʘ ʞʠʚʦʪʥʝ 

ʩʨʝʜʠʥʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʧʨʦʤʦʚʠʩʘˁʫ ʨʠʟʠʯʥʠʭ ʢʘʧʠʪʘʣʥʠʭ 
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ʠʥʚʝʩʪʠʮʠʿʘ ʫ ʤʘʣʘ ʠ ʩʨʝʜˁʘ ʧʨʝʜʫʟʝ˂ʘ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʠʩʪʨʘʞʠʚʘˁʫ, 

ʨʘʟʚʦʿʫ ʠ ʠʥʦʚʘʮʠʿʘʤʘ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʩʧʘʰʘʚʘˁʫ ʠ ʨʝʩʪʨʫʢʪʫʨʠʨʘˁʫ 

ʢʦʤʧʘʥʠʿʘ ʫ ʝʢʦʥʦʤʩʢʠʤ ʪʝʰʢʦ˂ʘʤʘ, ʢʘʦ ʠ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʩʚʝʪʣʫ ʝʢʦʥʦʤʩʢʝ ʠ 

ʬʠʥʘʥʩʠʿʩʢʝ ʢʨʠʟʝ. 

ʉʝʜʤʘ ʛʣʘʚʘ ʩʝ ʦʜʥʦʩʠ ʥʘ ʢʦʥʪʨʦʣʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ (ʤʘʪʝʨʠʿʘʣʥʦ-ʧʨʘʚʥʫ ʠ 

ʧʨʦʮʝʩʥʦ-ʧʨʘʚʥʫ) ʦʜ ʩʪʨʘʥʝ ɽʚʨʦʧʩʢʝ ʂʦʤʠʩʠʿʝ ʠ ʥʘ ʧʦʩʪʫʧʘʢ ʫ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 

108. ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ʊʘʢʦʹʝ, ʦʚʘ ʛʣʘʚʘ ʦʙʨʘʹʫʿʝ ʠ ʢʦʥʪʨʦʣʫ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʝʜ ʩʫʜʦʚʠʤʘ ʋʥʠʿʝ, ʫʣʦʛʫ ʥʘʮʠʦʥʘʣʥʠʭ ʩʫʜʦʚʘ ʫ ʚʝʟʠ ʩʘ ʦʚʦʤ 

ʤʘʪʝʨʠʿʦʤ, ʢʘʦ ʠ ʠʥʪʝʛʨʘʮʠʿʫ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʫ ɽʋ, ʫ ʩʚʝʪʣʫ ʦʜʨʝʜʘʙʘ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʅʘ ʢʨʘʿʫ, ʢʦʨʠʩʪʠʤ ʧʨʠʣʠʢʫ ʜʘ ʩʝ ʟʘʭʚʘʣʠʤ ʩʚʦʤ ʤʝʥʪʦʨʫ, ʧʨʦʬ. ʜʨ 

ɸʣʝʢʩʘʥʜʨʫ ɴʠʨʠ˂ʫ, ʙʝʟ ʯʠʿʝ ʙʠ ʧʦʜʨʰʢʝ ʠ ʢʦʨʝʢʪʥʝ ʩʘʨʘʜˁʝ ʦʚʘʿ ʨʘʜ ʤʥʦʛʦ ʪʝʞʝ 

ʫʛʣʝʜʘʦ ʩʚʝʪʣʦʩʪ ʜʘʥʘ. 

 

ʅʠ,h         

2012. ʛʦʜʠʥʝ 
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ʋɺʆɼ 

 

 ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʪʝʥʜʝʥʮʠʿʫ ʢʘ ʩʚʝ ʚʝ˂ʦ ʿ ʣʠʙʝʨʘʣʠʟʘʮʠʿʠ ʤʝʹʫʥʘʨʦʜʥʝ 

ʪʨʛʦʚʠʥʝ, ʫʢʠʜʘˁʝ ʪʨʛʦʚʠʥʩʢʠʭ ʠ ʜʨʫʛʠʭ ʙʘʨʠʿʝʨʘ, ʧʦʚʝʟʠʚʘˁʝ ʜʨʞʘʚʘ ʫ 

ʨʘʟʣʠʯʠʪʝ ʝʢʦʥʦʤʩʢʦ-ʧʦʣʠʪʠʯʢʝ ʠʥʪʝʛʨʘʮʠʿʝ, ʢʘʦ ʠ ʜʨʫʛʝ ʯʠʥʠʦʮʝ, ʯʠʥʠ ʩʝ ʜʘ 

ʧʨʘʚʦ ʢʦʥʢʫʨʝʥʮʠʿʝ ʩʚʝ ʚʠʰʝ ʜʦʙʠʿʘ ʥʘ ʟʥʘʯʘʿʫ. ʇʨʠʪʦʤ, ʥʝ ʤʦʞʝ ʩʝ ʪʚʨʜʠʪʠ ʜʘ ʿʝ 

ʛʣʘʚʥʠ ʮʠˀ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʟʘʰʪʠʪʘ ʥʘʮʠʦʥʘʣʥʠʭ ʪʨʞʠʰʪʘ ʠʣʠ ʦʯʫʚʘˁʝ 

ʪʨʛʦʚʠʥʩʢʠʭ ʪʦʢʦʚʘ, ʚʝ˂ ʩʝ ʢʦʥʢʫʨʝʥʪʩʢʠʤ ʧʨʘʚʠʣʠʤʘ ʧʨʝʚʘʩʭʦʜʥʦ ʰʪʠʪʝ 

ʠʥʪʝʨʝʩʠ ʧʦʪʨʦʰʘʯʘ, ʨʘʜʠ ʟʘʰʪʠʪʝ ˁʠʭʦʚʠʭ ʧʨʘʚʘ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ʂʘʦ 

ʜʦʢʘʟ ʩʚʦʿʝʚʨʩʥʝ Ăʨʝʥʝʩʘʥʩʝñ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʤʦʞʝʤʦ ʥʘʚʝʩʪʠ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ 

ʫ ʚʝ˂ʠʥʠ ʟʝʤʘˀʘ ʩʚʝʪʘ ʦʥʦ ʜʘʥʘʩ ʩʪʝʢʣʦ ʧʨʘʚʦ ʛʨʘʹʘʥʩʪʚʘ, ʩʘ ʤʘˁʠʤ ʠʣʠ ʚʝ˂ʠʤ 

ʨʘʟʣʠʢʘʤʘ ʢʦʿʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʠʟʨʘʟ ʩʧʝʮʠʬʠʯʥʦʩʪʠ ʧʦʿʝʜʠʥʘʯʥʠʭ ʧʨʠʚʨʝʜʥʠʭ ʠ 

ʧʦʣʠʪʠʯʢʠʭ ʩʠʩʪʝʤʘ. ʆʩʠʤ ʪʦʛʘ, ʫʢʦʣʠʢʦ ʩʝ ʙʣʠʞʝ ʧʦʩʤʘʪʨʘ ʧʨʘʢʩʘ ʟʝʤʘˀʘ 

ʯʣʘʥʠʮʘ ɽʋ, ʠʣʠ ʥʝʢʠʭ ʜʨʫʛʠʭ ʜʨʞʘʚʘ, ʧʨʠʤʝʪʠ˂ʝ ʩʝ ʜʘ ʿʝ ʧʨʘʚʦ ʢʦʥʢʫʨʝʥʮʠʿʝ 

ʘʢʪʫʝʣʥʦ ʫ ʩʚʠʤ ʩʝʢʪʦʨʠʤʘ ʧʨʠʚʨʝʜʝ, ʧʨʠ ʯʝʤʫ ʪʨʝʙʘ ʧʦʩʝʙʥʦ ʠʩʪʘ˂ʠ ʩʝʢʪʦʨʝ ʢʦʿʠ 

ʩʫ ʫ ʨʘʥʠʿʠʤ ʧʝʨʠʦʜʠʤʘ ʧʨʝʜʩʪʘʚˀʘʣʠ ʤʦʥʦʧʦʣʝ, ʧʦʧʫʪ ʩʝʢʪʦʨʘ 

ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʿʘ, ʧʦʰʪʘʥʩʢʠʭ ʫʩʣʫʛʘ, ʝʥʝʨʛʝʪʩʢʦʛ ʩʝʢʪʦʨʘ, ʩʝʢʪʦʨʘ ʪʨʘʥʩʧʦʨʪʘ ʠ 

ʩʣʠʯʥʦ. ɱʝʜʘʥ ʦʜ ʛʣʘʚʥʠʭ ʫʟʨʦʢʘ ʧʦʩʪʝʧʝʥʦʛ ʫʚʦʹʝˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʫ ʦʚʝ ʦʙʣʘʩʪʠ 

ʧʨʝʜʩʪʘʚˀʘʣʘ ʿʝ ʣʠʙʝʨʘʣʠʟʘʮʠʿʘ ʪʨʞʠʰʪʘ, ʘʣʠ ʠ ʧʨʝʦʚʣʘʹʫʿʫ˂ʝ ʩʭʚʘʪʘˁʝ ʜʘ ʩʝ 

ʜʨʞʘʚʥʠ ʤʦʥʦʧʦʣ ʫ ʦʚʠʤ ʩʝʢʪʦʨʠʤʘ ʧʦʢʘʟʘʦ ʠ ʢʘʦ ʣʦʰʝ ʝʢʦʥʦʤʩʢʦ ʨʝʰʝˁʝ. 

 ʋʢʦʣʠʢʦ ʠʟʫʟʤʝʤʦ ʦʚʝ ʫʦʧʰʪʝʥʝ ʥʘʚʦʜʝ ʠ ʢʦʥʩʪʘʪʘʮʠʿʝ, ʧʦʩʪʘʚˀʘ ʩʝ 

ʧʠʪʘˁʝ ʟʙʦʛ ʯʝʛʘ ʩʝ ʪʦʣʠʢʘ ʚʘʞʥʦʩʪ ʧʨʠʜʘʿʝ ʧʨʘʚʫ ʢʦʥʢʫʨʝʥʮʠʿʝ? ʆʜʛʦʚʦʨ ʣʝʞʠ ʫ 

ʯʠˁʝʥʠʮʠ ʜʘ ʧʦʩʪʦʿʘˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ ʪʨʞʠʰʪʫ ʥʝʩʫʤˁʠʚʦ ʧʨʝʜʩʪʘʚˀʘ 

ʥʝʟʘʦʙʠʣʘʟʘʥ ʯʠʥʠʣʘʮ ˁʝʛʦʚʦʛ ʦʧʩʪʘʥʢʘ ʠ ʨʘʟʚʦʿʘ, ʩʝʛʤʝʥʪ ʙʝʟ ʢʦʛʘ ʿʝ ʪʝʰʢʦ 

ʟʘʤʠʩʣʠʪʠ ʥʦʨʤʘʣʥʦ ʦʜʚʠʿʘˁʝ ʧʨʠʚʨʝʜʥʠʭ ʘʢʪʠʚʥʦʩʪʠ. 

 ɼʘʢʣʝ, ʫʟʠʤʘʿʫ˂ʠ ʫ ʦʙʟʠʨ ʜʘ ʿʝ ʢʦʥʢʫʨʝʥʮʠʿʘ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʿʝʜʘʥ ʦʜ 

ʫʩʣʦʚʘ ʨʘʟʚʦʿʘ ʧʨʠʚʨʝʜʝ ʿʝʜʥʝ ʟʝʤˀʝ, ʫʦʧʰʪʝ ʥʝ ʯʫʜʠ ʜʘ ʿʝ ʦʥʘ ʧʦʩʪʘʣʘ ʠʟʫʟʝʪʥʦ 

ʚʘʞʥʦ ʧʠʪʘˁʝ ʟʘ ʩʚʘʢʦʛ ʟʘʢʦʥʦʜʘʚʮʘ, ʧʠʪʘˁʝ ʢʦʿʝ ʟʘʭʪʝʚʘ ʚʨʣʦ ʧʘʞˀʠʚʫ ʘʥʘʣʠʟʫ ʠ 

ʘʜʝʢʚʘʪʥʘ ʧʨʘʚʥʘ ʨʝʰʝˁʘ. ʇʨʠʪʦʤ ʩʝ ʥʝ ʤʠʩʣʠ ʥʘ ʙʠʣʦ ʢʘʢʚʫ ʢʦʥʢʫʨʝʥʮʠʿʫ, ʚʝ˂ 

ʥʘ ʟʜʨʘʚʫ ʢʦʥʢʫʨʝʥʮʠʿʫ, ʿʝʨ ʩʘʤʦ ʦʥʘ ʜʦʧʨʠʥʦʩʠ ʩʚʝʦʧʰʪʝʤ ʝʢʦʥʦʤʩʢʦʤ ʨʘʟʚʦʿʫ. 
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ʀʟ ʫʛʣʘ ʧʦʪʨʦʰʘʯʘ, ʟʜʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ''ʨʘʹʘ'' ʙʦˀʠ ʢʚʘʣʠʪʝʪ ʧʨʦʠʟʚʦʜʘ, ʰʠʨʠ 

ʘʩʦʨʪʠʤʘʥ ʧʦʥʫʜʝ, ʧʦʚʦˀʥʠʿʝ ʮʝʥʝ, ʚʠʰʠ ʩʪʘʥʜʘʨʜ ʫʩʣʫʛʝ ʠ ʪʘʢʦ ʜʘˀʝ. ɱʝʜʥʦʤ 

ʨʝʯʿʫ, ʧʦʚʦˀʥʦʩʪʠ ʧʦ ʧʦʪʨʦʰʘʯʘ ʥʘ ʪʨʞʠʰʪʫ ʥʘ ʢʦʤʝ ʧʦʩʪʦʿʠ ʤʘʢʘʨ ʠ ʤʠʥʠʤʘʣʥʘ 

ʢʦʥʢʫʨʝʥʮʠʿʘ ʩʚʘʢʘʢʦ ʩʫ ʚʝ˂ʝ ʥʝʛʦ ʥʘ ʪʨʞʠʰʪʫ ʥʘ ʢʦʤʝ ʦʥʘ ʥʝ ʧʦʩʪʦʿʠ, ʘ ʫʤʝʩʪʦ 

ʣʦʿʘʣʥʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʚʣʘʜʘʿʫ ʤʦʥʦʧʦʣʠ.  

 ʂʨʰʝˁʘ ʧʨʘʚʠʣʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʩʫ ʨʝʣʘʪʠʚʥʦ ʯʝʩʪʘ ʠ ʫ ʧʨʘʢʩʠ ʩʝ 

ʤʘʥʠʬʝʩʪʫʿʫ ʧʨʝʢʦ ʥʝʜʦʟʚʦˀʝʥʠʭ ʩʧʦʨʘʟʫʤʘ, ʟʘʪʠʤ ʢʨʦʟ ʟʣʦʫʧʦʪʨʝʙʝ 

ʜʦʤʠʥʘʥʪʥʦʛ ʧʦʣʦʞʘʿʘ, ʫ ʚʠʜʫ ʥʝʜʦʧʫʰʪʝʥʠʭ ʦʙʣʠʢʘ ʧʦʚʝʟʠʚʘˁʘ ʧʨʠʚʨʝʜʥʠʭ 

ʩʫʙʿʝʢʘʪʘ ʠ ʩʣʠʯʥʦ. ʃʦʛʠʢʘ ʪʘʢʚʠʭ ʧʦʿʘʚʘ ʥʝ ʪʨʝʙʘ ʜʘ ʯʫʜʠ, ʙʫʜʫ˂ʠ ʜʘ ʩʚʘʢʠ 

ʢʘʧʠʪʘʣ ʧʨʠʨʦʜʥʦ ʪʝʞʠ ʫʚʝ˂ʘˁʫ, ʘ ʩʚʘʢʘ ʢʦʤʧʘʥʠʿʘ ʞʝʣʠ ʜʘ ʤʘʢʩʠʤʠʟʠʨʘ ʩʚʦʿ 

ʧʨʦʬʠʪ, ʰʪʦ ʿʝ ʫʪʦʣʠʢʦ ʪʝʞʝ, ʫʢʦʣʠʢʦ ʥʘ ʪʨʞʠʰʪʫ ʚʣʘʜʘ ʦʰʪʨʘ ʢʦʥʢʫʨʝʥʮʠʿʘ. 

ʉʪʦʛʘ ˂ʝ ʩʝ ʢʦʤʧʘʥʠʿʝ ʪʨʫʜʠʪʠ ʜʘ ʩʚʦʿʝ ʢʦʥʢʫʨʝʥʪʝ ʠʟʙʘʮʝ ʠʟ ʪʨʞʠʰʥʝ ʫʪʘʢʤʠʮʝ ʠ 

ʪʘʢʦ ʦʩʪʚʘʨʝ ʩʚʦʿʝ ʮʠˀʝʚʝ. ʇʨʠ ʪʦʤʝ, ʚʘˀʘ ʧʦʜʚʫ˂ʠ ʜʘ ʿʝ ʣʝʛʠʪʠʤʥʦ ʧʨʘʚʦ ʩʚʘʢʦʛ 

ʧʨʠʚʨʝʜʥʦʛ ʩʫʙʿʝʢʪʘ ʜʘ ʥʠʞʠʤ ʮʝʥʘʤʘ, ʙʦˀʠʤ ʢʚʘʣʠʪʝʪʦʤ ʧʨʦʠʟʚʦʜʘ ʠ ʫʩʣʫʛʘ, 

ʝʬʠʢʘʩʥʠʿʠʤ ʢʦʨʠʰ˂ʝˁʝʤ ʨʝʩʫʨʩʘ, ʫʣʘʛʘˁʝʤ ʫ ʠʥʦʚʘʮʠʿʝ ʠ ʨʘʟʚʦʿ, ʢʘʦ ʠ ʜʨʫʛʠʤ 

ʩʨʝʜʩʪʚʠʤʘ ''ʦʜʚʫʯʝ'' ʧʦʪʨʦʰʘʯʝ ʥʘ ʩʚʦʿʫ ʩʪʨʘʥʫ ʠ ʪʘʢʦ ʩʪʝʢʥʝ ʚʝ˂ʠ ʩʪʝʧʝʥ 

ʪʨʞʠʰʥʝ ʤʦ˂ʠ ʫ ʦʜʥʦʩʫ ʥʘ ʩʚʦʿʝ ʢʦʥʢʫʨʝʥʪʝ. ʉʠʛʫʨʥʦ ʿʝ ʜʘ ʥʝʢʠ ʦʜ ˁʠʭ ʥʝ˂ʝ ʙʠʪʠ 

ʫ ʩʪʘˁʫ ʜʘ ʠʟʜʨʞʝ ʩʫʨʦʚʫ ʫʪʘʢʤʠʮʫ, ʰʪʦ ˂ʝ ʜʦʚʝʩʪʠ ʜʦ ˁʠʭʦʚʦʛ ʧʦʚʣʘʯʝˁʘ ʩʘ 

ʨʝʣʝʚʘʥʪʥʦʛ ʪʨʞʠʰʪʘ. ʊʘʿ ʧʨʘʟʘʥ ʧʨʦʩʪʦʨ ʧʦʧʫʥʠ˂ʝ ʦʥʠ ʥʘʿʿʘʯʠ ʠ 

ʥʘʿʢʚʘʣʠʪʝʪʥʠʿʠ, ʢʦʿʠ ʩʫ ʫ ʩʪʘˁʫ ʜʘ ʤʝʹʫʩʦʙʥʦ ʢʦʥʢʫʨʠʰʫ ʿʝʜʥʠ ʜʨʫʛʠʤʘ.  

 ʉʪʦʛʘ, ʙʦʨʙʘ ʥʘ ʪʨʞʠʰʪʫ ʥʠʿʝ ʥʝʰʪʦ ʰʪʦ ʿʝ ʟʘʙʨʘˁʝʥʦ ʧʨʠʚʨʝʜʥʠʤ 

ʩʫʙʿʝʢʪʠʤʘ. ʅʘʧʨʦʪʠʚ. ʆʥʘ ʿʝ ʩʘ ʩʪʘʥʦʚʠʰʪʘ ʨʘʟʚʦʿʘ ʧʨʠʚʨʝʜʥʠʭ ʦʜʥʦʩʘ ʠ 

ʠʥʪʝʨʝʩʘ ʧʦʪʨʦʰʘʯʘ ʠʟʫʟʝʪʥʦ ʧʦʞʝˀʥʘ, ʪʘʢʦ ʜʘ ʟʘʢʦʥʦʜʘʚʘʮ ʩʚʦʿʠʤ ʩʠʩʪʝʤʩʢʠʤ 

ʨʝʰʝˁʠʤʘ ʥʘʩʪʦʿʠ ʜʘ ʿʝ ʧʦʜʩʪʘʢʥʝ ʠ ʥʝʛʫʿʝ. ʅʦ, ʦʚʘ ʪʨʞʠʰʥʘ ʫʪʘʢʤʠʮʘ ʩʝ ʥʝ ʩʤʝ 

ʦʜʚʠʿʘʪʠ ʩʚʠʤ ʨʘʩʧʦʣʦʞʠʚʠʤ ʩʨʝʜʩʪʚʠʤʘ ʠ ʤʝʭʘʥʠʟʤʠʤʘ. ʋʧʦʪʨʝʙʘ ʥʝʢʦʛ 

ʩʨʝʜʩʪʚʘ ʤʦʞʝ, ʩʘ ʩʪʘʥʦʚʠʰʪʘ ʠʥʪʝʨʝʩʘ ʿʝʜʥʦʛ ʧʨʝʜʫʟʝ˂ʘ, ʜʘ ʙʫʜʝ ʢʦʨʠʩʥʘ ʠ 

ʧʣʦʜʦʥʦʩʥʘ, ʘʣʠ ʥʝ ʠ ʩʘ ʩʪʘʥʦʚʠʰʪʘ ʦʧʰʪʝʛ ʜʨʫʰʪʚʝʥʦʛ ʠʥʪʝʨʝʩʘ. ʉʪʦʛʘ ʿʝ 

ʥʝʦʛʨʘʥʠʯʝʥʘ ʩʣʦʙʦʜʘ ʧʦʥʘʰʘˁʘ ʧʨʝʜʫʟʝ˂ʘ ʥʘ ʪʨʞʠʰʪʫ ʥʝʜʦʧʫʩʪʠʚʘ, ʿʝʨ ʙʠ 

ʧʘʩʠʚʥʦʩʪ ʟʘʢʦʥʦʜʘʚʮʘ ʧʦʞʝˀʥʫ ʪʨʞʠʰʥʫ ʫʪʘʢʤʠʮʫ ʧʨʝʪʚʦʨʠʣʘ ʫ ˁʝʥʫ 

ʩʫʧʨʦʪʥʦʩʪ. ɿʙʦʛ ʪʦʛʘ ʿʝ ʚʘʞʥʦ ʧʨʦʧʠʩʘʪʠ ʧʨʘʚʠʣʘ ʪʨʞʠʰʥʝ ʫʪʘʢʤʠʮʝ, ʪʦ ʿʝʩʪ, 
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ʩʪʚʦʨʠʪʠ ʘʜʝʢʚʘʪʘʥ ʧʨʘʚʥʠ ʦʢʚʠʨ ʫ ʢʦʤʝ ˂ʝ ʜʝʣʦʚʘʪʠ ˁʝʥʠ ʫʯʝʩʥʠʮʠ, ʢʦʿʠ ʿʝ 

ʧʦʛʦʜʘʥ ʟʘ ʨʝʘʣʠʟʘʮʠʿʫ ʥʘʯʝʣʘ ʦʨʛʘʥʠʟʦʚʘʥʝ ʩʣʦʙʦʜʝ ʪʨʛʦʚʠʥʝ. ʊʦ ʧʦʥʝʢʘʜ ʤʦʞʝ 

ʜʘ ʧʨʝʜʩʪʘʚˀʘ ʠʟʚʘʥʨʝʜʥʦ ʪʝʞʘʢ ʧʨʦʙʣʝʤ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʩʚʝ ʩʣʦʞʝʥʠʿʝ 

ʝʢʦʥʦʤʩʢʝ ʧʨʦʮʝʩʝ ʫ ʩʚʝʪʫ ʢʘʦ ʠ ʩʚʝ ʯʚʨʰ˂ʝ ʧʦʚʝʟʠʚʘˁʝ ʧʨʠʚʨʝʜʘ ʠ ʫʢʨʫʧˁʘʚʘˁʝ 

ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʥʘ ʪʨʞʠʰʪʫ. ʋʪʚʨʹʠʚʘˁʝ ʜʦʟʚʦˀʝʥʠʭ ʪʨʞʠʰʥʠʭ ʧʦʩʪʫʧʘʢʘ 

ʤʦʞʝ ʙʠʪʠ ʧʨʝʜʤʝʪ ʜʫʙʦʢʠʭ ʝʢʦʥʦʤʩʢʠʭ ʧʨʦʤʠʰˀʘˁʘ ʠ ʘʥʘʣʠʟʘ, ʘ ʚʝʦʤʘ ʯʝʩʪʦ 

ʥʠʿʝ ʥʘ ʧʨʚʠ ʧʦʛʣʝʜ ʚʠʜˀʠʚʦ ʜʘ ʣʠ ʥʝʢʦ ʧʦʥʘʰʘˁʝ ʫʯʝʩʥʠʢʘ ʥʘ ʪʨʞʠʰʪʫ, 

ʫʢˀʫʯʫʿʫ˂ʠ ʠ ʜʨʞʘʚʫ, ʠʤʘ ʰʪʝʪʥʝ ʝʬʝʢʪʝ ʥʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʠ ʜʦʙʨʦʙʠʪ ʧʦʪʨʦʰʘʯʘ 

ʠʣʠ ʥʝ.  

 ʇʦʩʝʙʥʦ ʪʦ ʤʦʞʝ ʙʠʪʠ ʩʣʫʯʘʿ ʢʘʜʘ ʜʨʞʘʚʘ ʥʝʧʦʩʨʝʜʥʦ ʠʣʠ ʧʦʩʨʝʜʥʦ ʧʨʫʞʘ 

ʬʠʥʘʥʩʠʿʩʢʠ ʠʣʠ ʥʝʢʠ ʜʨʫʛʠ ʦʙʣʠʢ ʧʦʤʦ˂ʠ ʢʦʤʧʘʥʠʿʘʤʘ ʠ ʪʘʢʦ ʠʤ ʦʤʦʛʫ˂ʘʚʘ 

ʤʥʦʛʦ ʙʦˀʫ ʝʢʦʥʦʤʩʢʫ ʧʦʟʠʮʠʿʫ ʦʜ ʦʥʝ ʫ ʢʦʿʦʿ ʙʠ ʩʝ ʥʘʰʣʝ ʫ ʦʜʩʫʩʪʚʫ ʜʨʞʘʚʥʝ 

ʠʥʪʝʨʚʝʥʮʠʿʝ. ɼʘʥʘʩ ʚʣʘʜʝ ʥʘ ʩʚʠʤ ʥʠʚʦʠʤʘ (ʣʦʢʘʣʥʦʤ, ʨʝʛʠʦʥʘʣʥʦʤ, 

ʥʘʮʠʦʥʘʣʥʦʤ ʠʣʠ ʥʘʜʥʘʮʠʦʥʘʣʥʦʤ) ʧʨʫʞʘʿʫ ʬʠʥʘʥʩʠʿʩʢʫ ʧʦʜʨʰʢʫ ʢʦʤʧʘʥʠʿʘʤʘ, 

ʢʦʿʘ ʤʦʞʝ ʙʠʪʠ ʤʦʪʠʚʠʩʘʥʘ ʨʘʟʣʠʯʠʪʠʤ ʨʘʟʣʦʟʠʤʘ-ʝʢʦʥʦʤʩʢʠʤ, ʩʦʮʠʿʘʣʥʠʤ, 

ʧʦʣʠʪʠʯʢʠʤ ʠ ʜʨʫʛʠʤ. ʇʨʠʪʦʤ, ʧʦʜʨʰʢʘ ʧʨʝʜʫʟʝ˂ʠʤʘ ʤʦʞʝ ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʢʨʦʟ 

ʜʠʨʝʢʪʥʫ ʬʠʥʘʥʩʠʿʩʢʫ ʧʦʤʦ˂, ʩʫʙʚʝʥʮʠʿʝ, ʧʦʚʦˀʥʠʿʝ ʢʨʝʜʠʪʝ, ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ, 

ʮʘʨʠʥʩʢʝ ʦʣʘʢʰʠʮʝ, ʠʟʜʘʚʘˁʝ ʛʘʨʘʥʮʠʿʘ ʠ ʩʣʠʯʥʦ. ʋʢʦʣʠʢʦ ʩʝ ʧʦʛʣʝʜʘ ʧʨʘʢʩʘ ʫ 

ʨʘʟʣʠʯʠʪʠʤ ʜʨʞʘʚʘʤʘ, ʧʨʠʤʝʪʠ˂ʝ ʩʝ ʜʘ ʿʝ ʙʨʦʿ ʬʦʨʤʠ ʫ ʢʦʿʠʤʘ ʩʝ ʿʘʚˀʘ ʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ ʠʤʧʦʟʘʥʪʘʥ ʠ ʩʪʘʣʥʦ ʩʝ ʫʚʝ˂ʘʚʘ. ɸʣʠ, ʧʦʤʦ˂ ʜʨʞʘʚʝ ʧʦʜʨʘʟʫʤʝʚʘ 

ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ ʢʦʤʧʘʥʠʿʝ ʧʨʠʤʘʦʮʘ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ, ʯʠʤʝ ʩʝ ʦʥʠ 

ʜʦʚʦʜʝ ʫ ʥʝʧʦʚʦˀʥʠʿʠ ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʦʣʦʞʘʿ. ʅʘ ʪʘʿ ʥʘʯʠʥ ʜʦʣʘʟʠ ʜʦ ʥʘʨʫʰʘʚʘˁʘ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ ʨʝʣʝʚʘʥʪʥʦʤ ʪʨʞʠʰʪʫ, ʠ ʩʪʦʛʘ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʦʩʪʘʿʝ 

ʥʝʜʦʟʚʦˀʝʥʘ ʩʘ ʩʪʘʥʦʚʠʰʪʘ ʦʜʨʝʜʘʙʘ ʢʦʿʠʤʘ ʩʝ ʰʪʠʪʠ ʢʦʥʢʫʨʝʥʮʠʿʘ. ʆʚʦ ʥʝ ʟʥʘʯʠ 

ʜʘ ˂ʝ ʜʦʜʝʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫʚʝʢ ʠ ʫʥʘʧʨʝʜ ʙʠʪʠ ʩʤʘʪʨʘʥʘ ʥʝʜʦʧʫʰʪʝʥʦʤ. 

ʅʘʧʨʦʪʠʚ, ʫ ʦʜʨʝʹʝʥʠʤ ʫʩʣʦʚʠʤʘ ˁʝʥʘ ʜʦʜʝʣʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ ʯʘʢ ʠ ʢʦʨʠʩʥʦʤ ʠ 

ʢʘʦ ʪʘʢʚʘ ˂ʝ ʙʠʪʠ ʦʜʦʙʨʝʥʘ ʫ ʧʨʘʢʩʠ. ɸʣʠ, ʪʘʢʚʝ ʩʠʪʫʘʮʠʿʝ ˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʩʘʤʦ 

ʠʟʫʟʝʪʘʢ ʦʜ ʛʝʥʝʨʘʣʥʦʛ ʩʪʘʚʘ ʦ ʥʝʜʦʧʫʰʪʝʥʦʩʪʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʅʝʛʘʪʠʚʘʥ ʩʪʘʚ 

ɽʋ ʧʨʝʤʘ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʠʿʝ ʩʘʤʦ ʧʦʩʣʝʜʠʮʘ ʩʧʦʟʥʘʿʝ ʜʘ ʦʥʘ ʤʦʞʝ ʜʘ ʜʦʚʝʜʝ 

ʦʜʨʝʹʝʥʝ ʫʯʝʩʥʠʢʝ ʥʘ ʪʨʞʠʰʪʫ ʫ, ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʦʩʤʘʪʨʘʥʦ, ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ, 
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ʥʝʛʦ ʠ ʟ6ʦʛ ʯʠˁʝʥʠʮʝ ʜʘ ʧʦʤʦ˂ ʥʘʮʠʦʥʘʣʥʠʭ ʚʣʘʜʘ ʜʦʤʘ˂ʠʤ ʧʨʠʚʨʝʜʥʠʤ 

ʩʫʙʿʝʢʪʠʤʘ ʤʦʞʝ ʠʟʨʘʟʠʪʦ ʥʝʛʘʪʠʚʥʦ ʜʝʣʦʚʘʪʠ ʠ ʥʘ ʪʨʛʦʚʠʥʩʢʝ ʪʦʢʦʚʝ ʫʥʫʪʘʨ 

ʋʥʠʿʝ ʢʘʦ ʮʝʣʠʥʝ. ʋʢʦʣʠʢʦ ʙʠ ʩʚʘʢʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ɽʋ ʜʦʜʝˀʠʚʘʣʘ ʧʦʤʦ˂ 

ʢʦʤʧʘʥʠʿʘʤʘ ʢʦʿʝ ʧʦʩʣʫʿʫ ʥʘ ˁʝʥʦʿ ʪʝʨʠʪʦʨʠʿʠ ʠ ʰʪʠʪʠʣʘ ʥʘ ʪʘʿ ʥʘʯʠʥ ʥʘʮʠʦʥʘʣʥʝ 

ʧʨʦʠʟʚʦʹʘʯʝ ʦʜ ʢʦʥʢʫʨʝʥʮʠʿʝ ʩʧʦˀʘ, ʪʘʢʚʠ ʧʦʩʪʫʧʮʠ ʙʠ ʥʝʩʫʤˁʠʚʦ ʜʦʚʝʣʠ ʜʦ 

ʚʝʰʪʘʯʢʦʛ ʧʨʝʛʨʘʹʠʚʘˁʘ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ. ʆʚʘʢʚʘ ʧʨʘʢʩʘ ʙʠ ʙʠʣʘ ʫ ʜʫʙʦʢʦʿ 

ʩʫʧʨʦʪʥʦʩʪʠ ʩʘ ʦʩʥʦʚʥʠʤ ʧʦʩʪʫʣʘʪʠʤʘ ʥʘ ʢʦʿʠʤʘ ʿʝ ʟʘʩʥʦʚʘʥʘ ɽʋ ʠ ʤʦʛʣʘ ʙʠ ʯʘʢ 

ʜʘ ʜʦʚʝʜʝ ʫ ʧʠʪʘˁʝ ʠ ʩʘʤʦ ˁʝʥʦ ʧʦʩʪʦʿʘˁʝ. 

  ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʘʚʝʜʝʥʦ, ʥʝ ʪʨʝʙʘ ʜʘ ʯʫʜʠ ʨʝʘʢʮʠʿʘ ʥʘʜʣʝʞʥʠʭ ʪʝʣʘ ʟʘ 

ʟʘʰʪʠʪʫ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʢʘʢʦ ʥʘ ʥʘʮʠʦʥʘʣʥʦʤ ʥʠʚʦʫ, ʪʘʢʦ ʠ ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ, 

ʠʟʨʘʞʝʥʘ ʢʨʦʟ ʥʘʩʪʦʿʘˁʝ ʜʘ ʩʝ ʪʨʞʠʰʥʘ ʤʦ˂ ʿʝʜʥʦʛ ʠʣʠ ʚʠʰʝ ʧʨʝʜʫʟʝ˂ʘ, ʩʪʝʯʝʥʘ 

ʥʘ ʨʘʯʫʥ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʦʛʨʘʥʠʯʠ, ʩʤʘˁʠ, ʦʜʥʦʩʥʦ ʩʚʝʜʝ ʫ ''ʥʦʨʤʘʣʥʝ'' ʦʢʚʠʨʝ. 

ʊʦ ˂ʝ ʩʝ ʩʧʨʦʚʝʩʪʠ ʧʨʝʢʦ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʧʨʝʪʭʦʜʥʝ ʠʣʠ ʥʘʢʥʘʜʥʝ ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ. ʇʦʨʝʜ ʨʘʟʣʠʯʠʪʠʭ ʝʢʦʥʦʤʩʢʠʭ ʦʧʨʘʚʜʘˁʘ ʟʘ ʦʚʘʢʚʦ ʧʦʩʪʫʧʘˁʝ ʢʦʿʘ ʩʫ 

Ăʠʟʥʝʜʨʠʣʝñ ʨʘʟʥʦʚʨʩʥʘ ʪʝʦʨʠʿʩʢʘ ʨʘʟʤʘʪʨʘˁʘ ʠ ʧʨʘʢʪʠʯʥʘ ʠʩʢʫʩʪʚʘ, ʥʝ ʪʨʝʙʘ 

ʠʟʛʫʙʠʪʠ ʠʟ ʚʠʜʘ ʥʠ ʚʘʥʝʢʦʥʦʤʩʢʝ ʤʦʪʠʚʝ, ʪʘʯʥʠʿʝ ʜʨʫʰʪʚʝʥʦ-ʧʦʣʠʪʠʯʢʝ ʮʠˀʝʚʝ 

ʢʦʿʠ ʙʠ ʩʝ ʤʦʛʣʠ ʧʦʩʪʠ˂ʠ ʘʜʝʢʚʘʪʥʦʤ ʢʦʥʪʨʦʣʦʤ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ɼʨʫʛʘʯʠʿʝ ʨʝʯʝʥʦ, ʦʯʫʚʘˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʧʨʝʢʦ ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʙʠ ʩʝ 

ʤʦʛʣʦ ʧʦʩʤʘʪʨʘʪʠ ʢʘʦ ʩʨʝʜʩʪʚʦ ʟʘ ʦʩʪʚʘʨʝˁʝ ʠ ʜʨʫʰʪʚʝʥʦ-ʧʦʣʠʪʠʯʢʠʭ, ʘ ʥʝ ʩʘʤʦ 

ʝʢʦʥʦʤʩʢʠʭ ʮʠˀʝʚʘ.  

 ʋʧʨʘʚʦ ʟʙʦʛ ʪʦʛʘ, ʠʟʤʝʹʫ ʦʚʘ ʜʚʘ ʮʠˀʘ ʯʝʩʪʦ ʚʣʘʜʘ ʤʝʹʫʩʦʙʥʘ ʠʩʢˀʫʯʠʚʦʩʪ, 

ʧʘ ʩʝ, ʣʦʛʠʯʥʦ, ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ ʢʦʿʝʤ ʦʜ ˁʠʭ, ʠ ʫ ʢʦʿʠʤ ʩʠʪʫʘʮʠʿʘʤʘ, ʪʨʝʙʘ ʜʘʪʠ 

ʧʨʠʦʨʠʪʝʪ. ʊʦ ʤʦʞʝ ʙʠʪʠ ʚʝʦʤʘ ʪʝʞʘʢ ʟʘʜʘʪʘʢ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʿʝ ʫ 

ʧʦʿʝʜʠʥʘʯʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʚʘʞʥʠʿʠ ʝʢʦʥʦʤʩʢʠ ʠʥʪʝʨʝʩ, ʘ ʫ ʥʝʢʠʤ ʜʨʫʛʠʤ 

ʩʠʪʫʘʮʠʿʘʤʘ ʝʢʦʥʦʤʩʢʠ ʮʠˀʝʚʠ ˂ʝ ʫʩʪʫʢʥʫʪʠ ʧʨʝʜ ʦʥʠʤ ʥʝʝʢʦʥʦʤʩʢʠʤ, ʢʘʦ ʰʪʦ ʿʝ 

ʟʘʰʪʠʪʘ ʠʥʪʝʨʝʩʘ ʧʦʪʨʦʰʘʯʘ, ʟʘʰʪʠʪʘ ʤʘʣʠʭ ʢʦʥʢʫʨʝʥʘʪʘ ʠ ʩʣʠʯʥʦ. ʋ ʩʚʘʢʦʤ 

ʩʣʫʯʘʿʫ, ʠʩʪʠʥʘ ʿʝ ʥʝʛʜʝ ʥʘ ʩʨʝʜʠʥʠ. ʅʝ ʤʦʞʝ ʩʝ ʫ ʧʦʪʧʫʥʦʩʪʠ ʜʘʪʠ ʧʨʠʤʘʪ ʥʠ 

ʿʝʜʥʦʤ ʦʜ ʦʚʘ ʜʚʘ ʮʠˀʘ. ʆʥʠ ʙʠ ʪʨʝʙʘʣʦ ʜʘ ʩʝ ʤʝʹʫʩʦʙʥʦ ʜʦʧʫˁʫʿʫ. ʅʠʿʝ 

ʦʧʨʘʚʜʘʥʦ ʜʘʪʠ ʧʨʠʤʘʪ ʛʦʣʠʤ ʝʢʦʥʦʤʩʢʠʤ ʧʦʩʪʫʣʘʪʠʤʘ, ʤʘ ʢʘʢʦ ʦʥʠ ʜʦʙʨʠ ʙʠʣʠ. 
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ʏʝʩʪʦ ˂ʝ ʦʧʨʝʜʝˀʝˁʝ ʟʘ ʦʜʨʝʹʝʥʠ ʮʠˀ ʟʘʚʠʩʠʪʠ ʠ ʦʜ ʘʢʪʫʝʣʥʦʛ ʩʪʘʚʘ ʧʦʣʠʪʠʯʢʝ 

ʝʣʠʪʝ. 

ʅʝ ʪʨʝʙʘ ʠʟʛʫʙʠʪʠ ʠʟ ʚʠʜʘ ʥʠ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ, ʫ ʨʘʥʠʿʠʤ ʧʝʨʠʦʜʠʤʘ, 

ʥʘʛʣʘʩʘʢ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʙʠʦ ʧʨʝ ʩʚʝʛʘ ʥʘ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʠʤ, ʘ ʤʥʦʛʦ ʤʘˁʝ ʥʘ 

ʝʢʦʥʦʤʩʢʠʤ ʧʠʪʘˁʠʤʘ, ʧʘ ʩʫ ʩʣʝʜʩʪʚʝʥʦ ʪʦʤʝ ˁʠʭʦʚʝ ʦʜʣʫʢʝ ʠʤʘʣʝ ʥʘʛʣʘʰʝʥ 

ʬʦʨʤʘʣʠʩʪʠʯʢʠ ʧʨʠʩʪʫʧ. ʄʝʹʫʪʠʤ, ʦʜ 90-ʠʭ ʛʦʜʠʥʘ ʧʨʦʰʣʦʛ ʚʝʢʘ, ʧʦʩʪʝʧʝʥʦ ʩʝ 

ʟʘʫʟʠʤʘ ʿʝʜʘʥ ʤʥʦʛʦ ʧʨʘʛʤʘʪʠʯʥʠʿʠ ʧʨʠʣʘʟ ʩʣʫʯʘʿʝʚʠʤʘ ʠʟ ʧʨʘʢʩʝ, ʧʘ ʩʝ ʪʘʢʦ 

ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʩʚʝ ʚʠʰʝ ʧʦʩʤʘʪʨʘ ʢʨʦʟ ʝʢʦʥʦʤʩʢʫ Ăʧʨʠʟʤʫñ, ʰʪʦ ʩʚʘʢʘʢʦ 

ʧʨʝʜʩʪʘʚˀʘ ʧʦʟʠʪʠʚʥʫ ʥʦʚʠʥʫ. ʅʦ, ʦʧʨʝʜʝˀʝˁʝ ʟʘ ʤʥʦʛʦ ʰʠʨʠ ʝʢʦʥʦʤʩʢʠ ʧʨʠʣʘʟ 

ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ ʫ ʢʦʥʢʨʝʪʥʦʿ ʩʠʪʫʘʮʠʿʠ, ʥʝʩʫʤˁʠʚʦ ʠʟʠʩʢʫʿʝ ʟʥʘʯʘʿʥʘ 

ʟʥʘˁʘ ʩʪʨʫʯˁʘʢʘ ʢʦʿʠʤʘ ʨʘʩʧʦʣʘʞʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, ʢʘʢʦ ʙʠ ʩʝ ʫ ʥʘʿʚʝ˂ʦʿ 

ʤʦʛʫ˂ʦʿ ʤʝʨʠ ʩʤʘˁʠʦ ʨʠʟʠʢ ʦʜ ʥʝʜʦʚʦˀʥʦ ʢʚʘʣʠʪʝʪʥʝ ʝʢʦʥʦʤʩʢʝ ʘʥʘʣʠʟʝ ʠ ʦʜ 

ʜʦʥʦʰʝˁʘ ʧʦʛʨʝʰʥʠʭ ʦʜʣʫʢʘ. 

ɸʢʪʫʝʣʥʘ ʩʚʝʪʩʢʘ ʝʢʦʥʦʤʩʢʘ ʢʨʠʟʘ ʥʝʩʫʤˁʠʚʦ ʿʝ ʩʪʘʚʠʣʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ 

ʧʨʚʠ ʧʣʘʥ ʠ ʫʢʘʟʘʣʘ ʥʘ ʚʘʞʥʦʩʪ ʢʦʥʪʨʦʣʝ ˁʝʥʝ ʜʦʜʝʣʝ, ʿʝʨ ʩʫ ʚʣʘʜʝ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ, ʢʘʦ ʠ ʋʥʠʿʘ, ʤʦʨʘʣʝ ʭʠʪʥʦ ʜʘ ʨʝʘʛʫʿʫ ʠ ʩʧʘʰʘʚʘʿʫ Ăʧʦʩʨʥʫʣʠñ ʙʘʥʢʘʨʩʢʠ 

ʩʝʢʪʦʨ ʠ ʜʨʫʛʝ ʚʘʞʥʝ ʩʝʛʤʝʥʪʝ ʩʚʦʿʠʭ ʧʨʠʚʨʝʜʘ. ʄʠʣʠʿʘʨʜʝ ʝʚʨʘ ʧʦʤʦ˂ʠ ʢʦʿʝ ʩʫ 

ʦʙʝʟʙʝʹʝʥʝ ʥʘ ʨʘʟʣʠʯʠʪʠʤ ʥʠʚʦʠʤʘ ʠ ʠʟ ʨʘʟʣʠʯʠʪʠʭ ʠʟʚʦʨʘ ʧʦʢʘʟʘʣʝ ʩʫ ʜʘ 

ʪʨʞʠʰʥʠ ʤʝʭʘʥʠʟʤʠ ʥʝ ʤʦʛʫ ʩʘʤʠ ʦʜ ʩʝʙʝ ʜʘ ʨʝʰʝ ʦʟʙʠˀʥʝ ʧʦʨʝʤʝ˂ʘʿʝ ʥʘ 

ʪʨʞʠʰʪʫ. ʉʘʤʠʤ ʪʠʤ, ʩʧʘʰʘʚʘˁʝ ʧʦʩʫʩʪʘʣʠʭ ʧʨʠʚʨʝʜʘ ʠ ʦʯʫʚʘˁʝ ʨʘʜʥʠʭ ʤʝʩʪʘ 

ʜʦʙʠʣʦ ʿʝ ʧʨʝʜʥʦʩʪ ʫ ʦʜʥʦʩʫ ʥʘ ʟʘʰʪʠʪʫ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʧʘ ʿʝ ʩʪʦʛʘ ʜʨʞʘʚʥʘ 

ʠʥʪʝʨʚʝʥʮʠʿʘ ʧʦʩʤʘʪʨʘʥʘ ʠʟ ʩʘʩʚʠʤ ʜʨʫʛʘʯʠʿʝ ʚʠʟʫʨʝ ʥʝʛʦ ʨʘʥʠʿʝ, ʧʨʝ ʢʨʠʟʝ.  

ʀʧʘʢ, ʫʢʦʣʠʢʦ ʦʩʪʘʚʠʤʦ ʧʦ ʩʪʨʘʥʠ ʝʢʦʥʦʤʩʢʝ ʧʦʨʝʤʝ˂ʘʿʝ ʠ ʢʨʠʟʝ ʫ ʢʦʿʠʤʘ 

ʙʠ ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ, ʙʘʨʝʤ ʧʨʘʚʥʦ ʛʣʝʜʘʥʦ, ʠʤʘʣʘ ʩʘʩʚʠʤ ʜʨʫʛʘʯʠʿʠ ʪʨʝʪʤʘʥ ʠ 

ʦʧʨʘʚʜʘˁʝ, ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʢʨʝʪʘˁʠʤʘ ʩʝ, ʦʜ ʩʪʨʘʥʝ ʪʝʣʘ ʟʘ ʟʘʰʪʠʪʫ 

ʢʦʥʢʫʨʝʥʮʠʿʝ, ʧʨʝʤʘ ˁʦʿ ʟʘʫʟʠʤʘ ʧʦ ʧʨʘʚʠʣʫ ʥʝʛʘʪʠʚʘʥ ʩʪʘʚ. ʂʘʦ ʰʪʦ ʩʤʦ ʚʝ˂ 

ʧʦʤʝʥʫʣʠ, ʪʘʢʦ ʿʝ ʠ ʫ ʧʨʘʚʫ ɽʋ, ʫ ʢʦʤʝ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ per se ʥʝʜʦʧʫʰʪʝʥʘ 

(ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ), ʩʝʤ ʫʢʦʣʠʢʦ ʋʛʦʚʦʨʠʤʘ ʥʠʿʝ 

ʜʨʫʛʘʯʠʿʝ ʧʨʝʜʚʠʹʝʥʦ. ʇʨʠʤʝʥʘ ʧʨʘʚʠʣʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʠ ʩʧʨʦʚʦʹʝˁʝ ʦʜʛʦʚʘʨʘʿʫ˂ʝ 

ʧʦʣʠʪʠʢʝ ʫ ʦʚʦʿ ʦʙʣʘʩʪʠ ʨʝʟʝʨʚʠʩʘʥʘ ʿʝ ʥʝ ʩʘʤʦ ʟʘ ʥʝʢʝ ʦʨʛʘʥʝ ɽʋ, ʦʜ ʢʦʿʠʭ ʪʨʝʙʘ 
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ʧʦʤʝʥʫʪʠ ʂʦʤʠʩʠʿʫ, ʉʫʜ ʧʨʘʚʜʝ ɽʋ, ʉʘʚʝʪ ɽʋ, ɽʚʨʦʧʩʢʠ ʇʘʨʣʘʤʝʥʪ, ʥʝʛʦ ʠ ʟʘ 

ʥʘʮʠʦʥʘʣʥʘ ʪʝʣʘ ʟʘ ʟʘʰʪʠʪʫ ʢʦʥʢʫʨʝʥʮʠʿʝ ʠ ʩʫʜʦʚʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʇʨʠʪʦʤ, 

ʮʝʥʪʨʘʣʥʘ ʫʣʦʛʘ ʧʨʠʧʘʜʘ ʂʦʤʠʩʠʿʠ, ʥʘ ʯʠʿʝ ʿʝ ʦʜʣʫʢʝ ʤʦʛʫ˂ʝ ʫʧʫʪʠʪʠ ʞʘʣʙʫ ʉʫʜʫ 

ʧʨʘʚʜʝ ɽʋ, ʢʦʿʠ ˂ʝ ʩʝ ʦ ʩʧʦʨʥʠʤ ʦʜʣʫʢʘʤʘ ʠʟʿʘʩʥʠʪʠ ʥʘ ʦʩʥʦʚʫ ʦʚʣʘʰ˂ʝˁʘ 

ʩʘʜʨʞʘʥʠʭ ʫ ʋʌɽʋ.  

ʋ ʧʦʛʣʝʜʫ ʩʘʥʢʮʠʿʘ ʢʦʿʝ ʩʝ ʧʨʠʤʝˁʫʿʫ, ʫʢʦʣʠʢʦ ʩʝ ʫʪʚʨʜʠ ʜʘ ʿʝ ʧʨʝʜʤʝʪʥʘ  

ʧʦʤʦ˂ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, ʪʨʝʙʘ ʥʘʛʣʘʩʠʪʠ ʜʘ ˂ʝ 

ʧʨʝʚʘʩʭʦʜʥʠ ʮʠˀ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʙʠʪʠ ʫ ʫʩʧʦʩʪʘʚˀʘˁʫ ʧʨʝʹʘʰˁʝʛ ʩʪʘˁʘ 

(restitutio in integrum), ʦʜʥʦʩʥʦ ʩʪʘˁʘ ʢʦʿʝ ʿʝ ʧʦʩʪʦʿʘʣʦ ʧʨʝ ʜʦʜʝʣʝ ʥʝʜʦʟʚʦˀʝʥʝ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʊʦ ˂ʝ ʩʝ ʩʧʨʦʚʝʩʪʠ ʧʨʝʢʦ ʦʜʣʫʢʝ ʦ ʧʦʚʨʘ˂ʘʿʫ ʧʦʤʦ˂ʠ ʢʦʿʫ ˂ʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʪʠ ʜʘ ʠʩʧʦʰʪʫʿʫ, ʧʦʜ ʧʨʝʪˁʦʤ ʩʘʥʢʮʠʿʘ. ʇʨʘʢʩʘ, ʤʝʹʫʪʠʤ, 

ʧʦʢʘʟʫʿʝ ʜʘ ʩʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʚʨʣʦ ʥʝʨʘʜʦ ʧʦʚʠʥʫʿʫ ʦʜʣʫʢʘʤʘ ʂʦʤʠʩʠʿʝ ʦ 

ʧʦʚʨʘ˂ʘʿʫ ʥʝʟʘʢʦʥʠʪʝ ʧʦʤʦ˂ʠ ʠ ʥʘʩʪʦʿʝ ʜʘ ʿʝ ʥʘ ʨʘʟʣʠʯʠʪʝ ʥʘʯʠʥʝ ʦʧʩʪʨʫʠʰʫ. 

ʀʧʘʢ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʠʧ ʠʟʨʝʯʝʥʝ ʩʘʥʢʮʠʿʝ, ʪʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʚʝ ʦʥʝ ʠʤʘʿʫ 

ʿʝʜʘʥ ʟʘʿʝʜʥʠʯʢʠ ʮʠˀ: ʩʧʝʮʠʿʘʣʥʫ ʠ ʛʝʥʝʨʘʣʥʫ ʧʨʝʚʝʥʮʠʿʫ, ʦʜʥʦʩʥʦ ʦʜʚʨʘ˂ʘˁʝ 

(deterrence) ʦʜ ʧʦʥʘʚˀʘˁʘ ʥʝʜʦʧʫʰʪʝʥʠʭ ʨʘʜˁʠ ʠ ʧʦʩʪʫʧʘʢʘ ʥʘ ʨʝʣʝʚʘʥʪʥʦʤ 

ʪʨʞʠʰʪʫ.  

ɼʘʢʣʝ, ʥʘ ʦʚʦʤ ʤʝʩʪʫ ʧʦʣʘʟʠʤʦ ʦʜ ʧʨʝʪʧʦʩʪʘʚʢʝ ʜʘ ʩʝ ʥʦʨʤʝ ʧʨʘʚʘ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʋ ʦʜʥʦʩʝ ʠ ʥʘ ʨʘʟʣʠʯʠʪʝ ʦʙʣʠʢʝ ʜʨʞʘʚʥʝ ʠʥʪʝʨʚʝʥʮʠʿʝ, ʠʟʨʘʞʝʥʝ 

ʢʨʦʟ ʛʝʥʝʨʠʯʢʠ ʧʦʿʘʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ ʪʝʤʫ ʦʚʦʛ ʨʘʜʘ. ɼʨʞʘʚʝ 

ʠʤʘʿʫ ʟʘʠʩʪʘ ʤʥʦʛʦʙʨʦʿʥʝ ʤʦʪʠʚʝ ʜʘ ʧʦʤʦʛʥʫ ʚʣʘʩʪʠʪʠʤ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ 

(ʝʢʦʥʦʤʩʢʝ, ʧʨʘʚʥʝ, ʧʦʣʠʪʠʯʢʝ, ʩʦʮʠʿʘʣʥʝ, ʢʫʣʪʫʨʥʝ, ʦʙʨʘʟʦʚʥʝ ʠ ʩʣʠʯʥʦ), ʰʪʦ 

ʯʠʥʝ ʟʘʭʚʘˀʫʿʫ˂ʠ ʯʠʪʘʚʦʿ Ăʣʝʧʝʟʠñ ʩʨʝʜʩʪʘʚʘ ʢʦʿʘ ʿʦʿ ʩʪʦʿʝ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ. ʀʧʘʢ, 

ʪʘʢʚʘ ʠʥʪʝʨʚʝʥʮʠʿʘ ʥʦʩʠ ʩʘ ʩʦʙʦʤ ʚʝʣʠʢʠ ʨʠʟʠʢ ʦʜ ʫʛʨʦʞʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ. ʋ 

ʪʝʢʩʪʫ ʢʦʿʠ ʩʣʝʜʠ ʧʦʟʘʙʘʚʠ˂ʝʤʦ ʩʝ ʧʨʚʦ ʩʘʤʠʤ ʧʦʿʤʦʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʘʢʦ 

ʙʠʩʤʦ ʰʪʦ ʧʨʝʮʠʟʥʠʿʝ ʨʘʟʿʘʩʥʠʣʠ ʦʚʘʿ ʧʨʠʣʠʯʥʦ ʩʣʦʞʝʥ ʧʨʘʚʥʦ-ʝʢʦʥʦʤʩʢʠ 

ʢʦʥʮʝʧʪ, ʜʘ ʙʠʩʤʦ ʩʝ ʧʦʪʦʤ ʙʣʠʞʝ ʧʦʟʘʙʘʚʠʣʠ ʩʣʫʯʘʿʝʚʠʤʘ ʫ ʢʦʿʠʤʘ ʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ ʥʝ ʥʘʨʫʰʘʚʘ, ʦʜʥʦʩʥʦ ʩʠʪʫʘʮʠʿʘʤʘ ʢʘʜʘ ʦʥʘ ʤʦʞʝ ʜʘ ʥʝ ʥʘʨʫʰʘʚʘ 

ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ʅʘʢʦʥ ʪʦʛʘ ʙʠ˂ʝ ʨʝʯʠ ʦ ʪʘʢʦʟʚʘʥʠʤ 

ʭʦʨʠʟʦʥʪʘʣʥʠʤ ʦʙʣʠʮʠʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʜʘ ʙʠ ʥʘ ʢʨʘʿʫ ʥʘʰʫ ʧʘʞˁʫ ʫʩʤʝʨʠʣʠ 
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ʥʘ ʩʘʤʫ ʧʨʦʮʝʜʫʨʫ ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʝʜ ʠʥʩʪʠʪʫʮʠʿʘʤʘ ʋʥʠʿʝ ʠ 

ʥʘʮʠʦʥʘʣʥʠʤ ʩʫʜʦʚʠʤʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʋ ʜʠʩʝʨʪʘʮʠʿʠ ʩʝ ʧʦʣʘʟʠ ʦʜ ʩʣʝʜʝ˂ʠʭ 

ʭʠʧʦʪʝʟʘ, ʢʦʿʝ ˂ʝ ʙʠʪʠ ʧʦʪʚʨʹʝʥʝ ʥʘ ʧʦʜʣʦʟʠ ʩʧʨʦʚʝʜʝʥʠʭ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʜʘʪʝ 

ʘʥʘʣʠʟʝ. 

ʇʨʚʦ, ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ ʜʘ ʫ ʋʛʦʚʦʨʫ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʥʝ ʧʦʩʪʦʿʠ 

ʝʢʩʧʣʠʮʠʪʥʘ ʜʝʬʠʥʠʮʠʿʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʉʤʘʪʨʘʤʦ ʜʘ ʪʦ ʧʨʝʜʩʪʘʚˀʘ ʦʟʙʠˀʘʥ 

ʥʝʜʦʩʪʘʪʘʢ. ʉʪʦʛʘ ˂ʝʤʦ ʧʦʢʫʰʘʪʠ ʜʘ ʢʨʝʠʨʘʤʦ ʚʣʘʩʪʠʪʫ ʜʝʬʠʥʠʮʠʿʫ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ ʢʦʿʘ ˂ʝ ʙʠʪʠ ʧʨʦʚʝʨʝʥʘ ʥʘ ʦʩʥʦʚʫ ʙʨʦʿʥʠʭ ʩʣʫʯʘʿʝʚʘ ʠʟ ʧʨʘʢʩʝ. ɼʘʢʣʝ, 

ʩʤʘʪʨʘʤʦ ʜʘ ʪʨʝʙʘ ʧʦ˂ʠ ʦʜ ʭʠʧʦʪʝʟʝ ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʧʨʝʜʩʪʘʚˀʘ ʙʠʣʦ ʢʦʿʠ 

ʦʙʣʠʢ ʬʠʥʘʥʩʠʿʩʢʝ ʠʣʠ ʥʝʢʝ ʜʨʫʛʝ ʧʦʜʨʰʢʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʠʣʠ ʢʨʦʟ 

ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʢʦʿʘ ʠʤ ʦʤʦʛʫ˂ʘʚʘ ʝʢʦʥʦʤʩʢʫ ʧʨʝʜʥʦʩʪ ʢʦʿʫ 

ʧʨʝʜʫʟʝ˂ʘ ʥʝ ʙʠ ʤʦʛʣʘ ʩʪʝ˂ʠ ʙʝʟ ʧʨʠʤʝʥʝ ʧʦʤʦ˂ʠ, ʧʦʩʝʙʥʦ ʦʥʝ ʢʦʿʘ ʦʙʫʭʚʘʪʘ: 

ʩʫʙʚʝʥʮʠʿʝ, ʧʦʨʝʩʢʘ ʦʩʣʦʙʦʹʝˁʘ ʠ ʦʣʘʢʰʠʮʝ, ʦʩʣʦʙʦʹʝˁʘ ʦʜ ʧʘʨʘʬʠʩʢʘʣʥʠʭ 

ʪʘʢʩʠ, ʧʦʚʣʘʰ˂ʝʥʝ ʢʘʤʘʪʥʝ ʩʪʦʧʝ, ʜʘʚʘˁʝ ʟʘʿʤʦʚʘ ʠʣʠ ʛʘʨʘʥʮʠʿʘ ʟʘ ʟʘʿʤʦʚʝ 

ʧʦʜ ʧʦʚʣʘʰ˂ʝʥʠʤ ʫʩʣʦʚʠʤʘ, ʧʨʦʜʘʿʫ ʨʦʙʘ ʠʣʠ ʧʨʫʞʘˁʝ ʫʩʣʫʛʘ ʧʦʜ 

ʧʦʚʣʘʰ˂ʝʥʠʤ ʫʩʣʦʚʠʤʘ, ʧʦʢʨʠʚʘˁʝ ʧʦʩʣʦʚʥʠʭ ʛʫʙʠʪʘʢʘ ʠ ʜʨʫʛʝ ʤʝʨʝ ʧʦʤʦ˂ʠ 

ʢʦʿʝ ʥʘʨʫʰʘʚʘʿʫ ʠʣʠ ʧʨʝʪʝ ʜʘ ʥʘʨʫʰʝ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ 

ʪʨʞʠʰʪʫ ʠʣʠ ˁʝʛʦʚʦʤ ʙʠʪʥʦʤ ʜʝʣʫ.  

ɼʨʫʛʦ, ʫʢʦʣʠʢʦ ʧʦʩʤʘʪʨʘʤʦ ʠʟʚʦʨʝ ʧʨʘʚʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʤʦʞʝ ʩʝ ʫʦʯʠʪʠ 

ʜʘ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, ʧʨʝ ʩʚʠʭ ʂʦʤʠʩʠʿʘ, ʧʨʠʙʝʛʘʚʘʿʫ ʜʦʥʦʰʝˁʫ ʘʢʘʪʘ ʢʦʿʠ 

ʩʧʘʜʘʿʫ ʫ Ăʤʝʢʦ ʧʨʘʚʦñ (soft law). ʀʘʢʦ ʦʚʠ ʘʢʪʠ ʥʝʤʘʿʫ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʫ 

ʦʙʘʚʝʟʥʦʩʪ, ʩʤʘʪʨʘʤʦ ʜʘ ʿʝ ʧʨʘʢʪʠʯʥʦ ʧʦʩʪʫʧʘˁʝ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʜʦʢʘʟʘʣʦ 

ʫʧʨʘʚʦ ʩʫʧʨʦʪʥʦ. ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʨʘʟʣʠʯʠʪʝ ʚʨʩʪʝ ʩʤʝʨʥʠʮʘ, ʩʘʦʧʰʪʝˁʘ, 

ʦʙʘʚʝʰʪʝˁʘ ʠ ʜʨʫʛʠʭ ʘʢʘʪʘ ʩʣʠʯʥʦʛ ʢʘʨʘʢʪʝʨʘ ʧʨʘʢʪʠʯʥʦ ʩʫ ʧʦʩʪʘʣʠ ʦʙʘʚʝʟʫʿʫ˂ʠ 

ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʰʪʦ ˂ʝʤʦ ʠ ʜʦʢʘʟʘʪʠ ʫ ʦʚʦʤ ʨʘʜʫ. 

ʊʨʝ˂ʝ, ʫ ʧʨʘʢʩʠ ɽʋ ʧʨʠʣʠʢʦʤ ʢʘʨʘʢʪʝʨʠʟʘʮʠʿʝ ʥʝʢʝ ʤʝʨʝ ʢʘʦ ʚʠʜ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ, ʦʜ ʦʜʣʫʯʫʿʫ˂ʝʛ ʟʥʘʯʘʿʘ ʩʫ ˁʝʥʠ ʝʬʝʢʪʠ. ʆʚʘ ʭʠʧʦʪʝʟʘ ˂ʝ ʙʠʪʠ ʧʦʪʚʨʹʝʥʘ  

ʫʟ ʧʦʤʦ˂ ʘʥʘʣʠʟʝ ʧʨʘʢʩʝ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ. 

ʏʝʪʚʨʪʦ, ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ ʩʫ ʫ ʧʨʘʢʩʠ ʯʝʩʪʦ ʚʝʦʤʘ ʫʩʢʦ ʠʥʪʝʨʧʨʝʪʠʨʘʣʠ 

ʯʣʘʥ 107(1) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ʉʪʦʛʘ ʩʝ ʧʦʣʘʟʠ ʦʜ ʭʠʧʦʪʝʟʝ ʜʘ ʩʝ 
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ʧʦʤʝʥʫʪʠ ʯʣʘʥ ʫ ʧʨʘʢʩʠ ʤʦʨʘ ʪʫʤʘʯʠʪʠ ʰʠʨʝ ʢʘʢʦ ʙʠ ʦʙʫʭʚʘʪʠʦ ʠ ʩʠʪʫʘʮʠʿʝ 

ʢʘʜʘ ʜʨʞʘʚʘ ʥʘʤʝʨʘʚʘ ʜʘ ʜʘʪʫ ʤʝʨʫ ʩʧʨʦʚʝʜʝ ʧʨʝʢʦ ʥʝʢʦʛ ʧʨʠʚʘʪʥʦʛ ʪʝʣʘ, 

ʦʜʥʦʩʥʦ ʢʦʤʧʘʥʠʿʝ ʫ ʧʨʠʚʘʪʥʦʤ ʚʣʘʩʥʠʰʪʚʫ, ʫʧʨʘʚʦ ʟʙʦʛ ʚʝ˂ʝʛ ʩʪʝʧʝʥʘ 

ʦʧʘʩʥʦʩʪʠ ʦʜ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʘ ʥʝ ʩʘʤʦ ʢʘʜ ʜʨʞʘʚʘ ʪʦ ʯʠʥʠ 

ʜʠʨʝʢʪʥʦ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦ, ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. 

ʇʝʪʦ, ʧʦʤʦ˂ ʧʦʪʠʯʝ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʫʢʦʣʠʢʦ ʪʦ ʧʦʜʨʘʟʫʤʝʚʘ: 

ʜʠʨʝʢʪʥʦ ʬʠʥʘʥʩʠʨʘˁʝ ʤʝʨʘ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ; ʦʜʨʠʮʘˁʝ 

ʜʨʞʘʚʝ ʦʜ ʧʨʠʭʦʜʘ ʢʦʿʠ ʙʠ ʿʦʿ ʧʨʠʧʘʣʠ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ 

ʦʢʦʣʥʦʩʪʠʤʘ; ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ ʧʨʝʢʦ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʠʣʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, 

ʠʣʠ ʙʠʣʦ ʢʦʿʫ ʜʨʫʛʫ ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ ʢʦʿʘ ʩʝ ʩʧʨʦʚʦʜʠ ʧʦʜ ʥʝʧʦʩʨʝʜʥʠʤ, 

ʧʦʩʨʝʜʥʠʤ ʠʣʠ ʦʜʣʫʯʫʿʫ˂ʠʤ ʫʪʠʮʘʿʝʤ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ.  

ʐʝʩʪʦ, ʧʦʢʘʟʘʣʦ ʩʝ ʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʘ ʩʚʘʢʠ ʤʦʛʫ˂ʠ ʥʘʯʠʥ ʥʘʩʪʦʿʝ ʜʘ 

ʠʟʙʝʛʥʫ ʧʨʠʧʠʩʠʚʘˁʝ ʧʦʤʦ˂ʠ, ʘʣʠ ʠ ʜʘ ʥʘ ʨʘʟʣʠʯʠʪʝ ʥʘʯʠʥʝ ʠʟʙʝʛʥʫ, ʦʜʥʦʩʥʦ 

ʟʘʦʙʠʹʫ ʧʨʠʤʝʥʫ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʊʦ, ʧʦ ʥʘʰʝʤ ʤʠʰˀʝˁʫ, ʥʠʿʝ 

ʩʪʚʘʨ ʣʦʰʠʭ ʧʨʦʧʠʩʘ, ʚʝ˂ ʞʝˀʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʘ ʥʘ ʩʚʝ ʤʦʛʫ˂ʝ ʥʘʯʠʥʝ ʧʦʤʦʛʥʫ 

ʥʘʮʠʦʥʘʣʥʠʤ ʧʨʠʚʨʝʜʘʤʘ. ʆʚʘ ʭʠʧʦʪʝʟʘ ˂ʝ ʪʘʢʦʹʝ ʙʠʪʠ ʜʦʢʘʟʘʥʘ ʫʟ ʧʦʤʦ˂ 

ʩʣʫʯʘʿʝʚʘ ʠʟ ʧʨʘʢʩʝ. 

ʉʝʜʤʦ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʨʘʟʿʘʩʥʠʪʠ ʜʠʣʝʤʫ ʜʘ ʣʠ ʧʨʫʞʘˁʝ ʬʠʥʘʥʩʠʿʩʢʝ 

ʧʦʜʨʰʢʝ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʘ ʚʨʝh ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ 

ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ 

ɽʋ. ʋ ʚʝʟʠ ʩ ʪʠʤ, ʤʦʛʫ˂ʝ ʿʝ ʦʚʫ ʩʠʪʫʘʮʠʿʫ ʧʦʩʤʘʪʨʘʪʠ ʥʘ ʜʚʘ ʥʘʯʠʥʘ. ʇʨʚʠ ʥʘʯʠʥ 

ʿʝ ʪʘʢʦʟʚʘʥʠ ĂState aid approachñ, ʧʨʝʤʘ ʢʦʤʝ ˂ʝ ʩʝ ʜʨʞʘʚʥʘ ʬʠʥʘʥʩʠʿʩʢʘ ʧʦʜʨʰʢʘ 

ʧʨʝʜʫʟʝ˂ʫ ʢʦʿʝ ʚʨʰʠ ʜʝʣʘʪʥʦʩʪ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʩʤʘʪʨʘʪʠ 

ʜʨʞʘʚʥʦʤ ʧʦʤʦ˂ʠ, ʢʦʿʘ ʤʦʞʝ ʙʠʪʠ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, 

ʫʢʦʣʠʢʦ ʪʘʢʚʘ ʧʦʜʨʰʢʘ ʥʝ ʠʜʝ ʧʨʝʢʦ ʥʘʜʦʢʥʘʜʝ ʪʨʦʰʢʦʚʘ ʢʦʿʝ ʧʨʝʜʫʟʝ˂ʝ ʩʥʦʩʠ ʫ 

ʦʙʘʚˀʘˁʫ ʧʦʤʝʥʫʪʝ ʜʝʣʘʪʥʦʩʪʠ. ɼʨʫʛʠ ʥʘʯʠʥ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʬʠʥʘʥʩʠʿʩʢʘ 

ʧʦʜʨʰʢʘ ʧʨʝʜʫʟʝ˂ʫ, ʢʦʿʝ ʚʨʰʠ ʜʝʣʘʪʥʦʩʪ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʥʝ ʠʜʝ 

ʧʨʝʢʦ ʥʘʜʦʢʥʘʜʝ ʟʘ ʪʨʦʰʢʦʚʝ ʢʦʿʝ ʦʥʦ ʩʥʦʩʠ ʫ ʦʙʘʚˀʘˁʫ ʜʝʣʘʪʥʦʩʪʠ ʠ ʩʘʤʠʤ ʪʠʤ, 

ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʉʣʝʜʩʪʚʝʥʦ ʪʦʤʝ, ʧʦʤʦ˂ ʥʝ ʤʦʨʘ ʜʘ ʙʫʜʝ 

ʥʦʪʠʬʠʢʦʚʘʥʘ ʂʦʤʠʩʠʿʠ ʢʘʦ ʫ ʧʨʝʪʭʦʜʥʦʿ ʩʠʪʫʘʮʠʿʠ (ʪʘʢʦʟʚʘʥʠ Ăcompensation 
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approachñ). ʄʠ ˂ʝʤʦ ʩʝ ʫ ʜʠʩʝʨʪʘʮʠʿʠ ʦʧʨʝʜʝʣʠʪʠ ʟʘ ʿʝʜʘʥ ʩʨʝʜˁʠ ʧʨʠʩʪʫʧ. 

ʅʘʠʤʝ, ʬʠʥʘʥʩʠʿʩʢʘ ʧʦʜʨʰʢʘ ʜʨʞʘʚʝ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʢʦʿʘ ʚʨʰʝ ʫʩʣʫʛʝ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʫ ʦʩʥʦʚʠ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʘʣʠ ʩʝ ʫ 

ʚʝʟʠ ʩ ʪʠʤ ʥʝ ʤʦʞʝ ʟʘʫʟʝʪʠ ʥʝʢʠ ʛʝʥʝʨʘʣʘʥ ʩʪʘʚ. ʉʪʦʛʘ ˂ʝ ʩʝ ʫ ʜʠʩʝʨʪʘʮʠʿʠ 

ʧʦʢʫʰʘʪʠ ʙʣʠʞʝ ʨʘʟʿʘʩʥʠʪʠ ʦʚʦ ʧʠʪʘˁʝ ʠ ʧʨʝʮʠʟʠʨʘʪʠ ʫʩʣʦʚʠ ʧʦʜ ʢʦʿʠʤʘ ʧʦʤʦ˂ 

ʤʦʞʝ ʙʠʪʠ ʜʦʜʝˀʝʥʘ. 

ʆʩʤʦ, ʘʥʘʣʠʟʘ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʠ ʧʨʘʢʩʘ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ 

ʜʦʢʘʟʘ˂ʝ ʭʠʧʦʪʝʟʫ ʧʦ ʢʦʿʦʿ ʂʦʤʠʩʠʿʘ ʢʦʥʪʠʥʫʠʨʘʥʦ ʠ ʨʘʟʣʠʯʠʪʠʤ ʩʨʝʜʩʪʚʠʤʘ 

ʥʘʩʪʦʿʠ ʜʘ Ăʧʨʠʛʨʘʙʠñ ʠʥʛʝʨʝʥʮʠʿʝ ʢʦʿʝ ʩʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʟʘʜʨʞʘʣʝ ʟʘ ʩʝʙʝ. 

ʊʦ ʿʝ ʜʦʜʘʪʥʦ ʧʦʜʩʪʘʢʥʫʪʦ ʦʜʨʝʜʙʘʤʘ ʩʧʦʨʘʟʫʤʘ ʠʟ ʃʠʩʘʙʦʥʘ ʢʦʿʠ ʿʝ, ʧʦ ʥʘʰʝʤ 

ʤʠʰˀʝˁʫ, ʋʥʠʿʠ ʜʘʦ ʬʝʜʝʨʘʣʠʩʪʠʯʢʠ ʢʘʨʘʢʪʝʨ. 

ʅʘ ʢʨʘʿʫ, ʧʨʠ ʠʟʨʘʜʠ ʜʦʢʪʦʨʩʢʝ ʜʠʩʝʨʪʘʮʠʿʝ ʙʠ˂ʝ ʢʦʨʠʰ˂ʝʥʦ ʚʠʰʝ ʤʝʪʦʜʘ 

ʠʩʪʨʘʞʠʚʘˁʘ: ʧʦʟʠʪʠʚʥʦ-ʧʨʘʚʥʠ ʤʝʪʦʜ; ʧʨʘʚʥʦ-ʣʦʛʠʯʢʠ ʤʝʪʦʜʠ ʠʥʜʫʢʮʠʿʝ ʠ 

ʜʝʜʫʢʮʠʿʝ, ʢʘʦ ʠ ʤʫʣʪʠʜʠʩʮʠʧʣʠʥʘʨʥʠ ʧʨʠʩʪʫʧ. 

ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʦʟʠʪʠʚʥʦ-ʧʨʘʚʥʦʤ ʤʝʪʦʜʫ, ʫ ʜʠʩʝʨʪʘʮʠʿʠ ˂ʝ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ 

ʙʠʪʠ ʢʦʨʠʰ˂ʝʥʠ ʧʦʟʠʪʠʚʥʠ ʧʨʦʧʠʩʠ ɽʋ ʢʦʿʠ ʨʝʛʫʣʠʰʫ ʤʘʪʝʨʠʿʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ʎʠˀ ʧʦʟʠʪʠʚʥʦ-ʧʨʘʚʥʦʛ ʤʝʪʦʜʘ ʿʝ ʜʘ ʩʝ ʫʩʪʘʥʦʚʠ ʢʚʘʣʠʪʝʪ ʨʝʰʝˁʘ ʫ ʧʨʘʚʫ 

ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʫ ʦʚʦʿ ʦʙʣʘʩʪʠ, ʢʘʦ ʠ ʜʘ ʩʝ ʫʢʘʞʝ ʥʘ ʚʝʨʦʚʘʪʥʝ ʧʦʩʣʝʜʠʮʝ ʜʦ 

ʢʦʿʠʭ ʙʠ ʤʦʛʣʘ ʜʦʚʝʩʪʠ ʧʨʠʤʝʥʘ ʦʚʠʭ ʨʝʰʝˁʘ ʫ ʧʨʘʢʩʠ. ʆʚʦ ʿʝ ʦʜ ʧʦʩʝʙʥʦʛ 

ʠʥʪʝʨʝʩʘ ʟʘ ʥʘʰʫ ʟʝʤˀʫ, ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʪʝʢ ʥʝʜʘʚʥʦ ʜʦʥʝʪ ɿʘʢʦʥ ʦ ʢʦʥʪʨʦʣʠ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʦʿʠʤ ʿʝ ʧʨʚʠ ʧʫʪ ʢʦʜ ʥʘʩ ʫʨʝʹʝʥʘ ʦʚʘ ʤʘʪʝʨʠʿʘ. 

ʇʦʨʝʜ ʧʦʟʠʪʠʚʥʦ-ʧʨʘʚʥʦʛ ʤʝʪʦʜʘ, ʙʠ˂ʝ ʢʦʨʠʰ˂ʝʥʠ ʠ ʧʨʘʚʥʦ-ʣʦʛʠʯʢʠ 

ʤʝʪʦʜʠ ʠʥʜʫʢʮʠʿʝ ʠ ʜʝʜʫʢʮʠʿʝ. ʅʘʠʤʝ, ʫ ʨʘʜʫ ʩʝ ʪʝʞʠ ʜʘ ʩʝ ʠʟ ʤʥʦʰʪʚʘ 

ʧʦʿʝʜʠʥʘʯʥʠʭ ʨʝʰʝˁʘ ʠʟʚʫʢʫ ʦʜʨʝʹʝʥʝ ʦʧʰʪʝ ʢʘʨʘʢʪʝʨʠʩʪʠʢʝ ʠ ʧʨʠʥʮʠʧʠ, ʢʦʿʠ ʙʠ 

ʦʙʿʘʰˁʘʚʘʣʠ ʯʠʪʘʚʫ ʦʙʣʘʩʪ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ (ʠʥʜʫʢʪʠʚʥʠ ʤʝʪʦʜ). 

ɼʠʩʝʨʪʘʮʠʿʫ ʧʦʜʿʝʜʥʘʢʦ ʦʜʣʠʢʫʿʝ ʠ ʜʝʜʫʢʪʠʚʥʠ ʧʨʠʩʪʫʧ, ʿʝʨ ʩʝ ʮʝʣʦʢʫʧʥʘ 

ʤʘʪʝʨʠʿʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ɽʋ ʧʦʢʫʰʘʚʘ ʦʙʿʘʩʥʠʪʠ ʥʘ ʦʩʥʦʚʫ ʜʚʘ ʧʨʘʚʠʣʘ: ʜʘ ʿʝ 

ʜʨʞʘʚʥʘ ʧʦʤʦ˂ʘ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ ʠ ʜʘ ʦʜ ʪʦʛ ʧʨʘʚʠʣʘ 

ʧʦʩʪʦʿʝ ʠʟʫʟʝʮʠ, ʧʦʜ ʦʜʨʝʹʝʥʠʤ ʫʩʣʦʚʠʤʘ. ʀʟ ʦʚʠʭ ʧʨʘʚʠʣʘ ʩʝ ʜʘˀʝ ʠʟʚʣʘʯʝ ʩʚʝ 

ʜʨʫʛʝ ʩʧʝʮʠʬʠʯʥʦʩʪʠ, ʪʘʢʦ ʜʘ ʩʝ ʤʦʞʝ ʨʝ˂ʠ ʜʘ ʿʝ ʚʝ˂ʠ ʜʝʦ ʨʘʜʘ ʧʦʜʨʝʹʝʥ 
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ʦʙʿʘʰˁʘʚʘˁʫ ʠ ʩʭʚʘʪʘˁʫ ʜʦʤʘʰʘʿʘ ʠ ʣʦʛʠʢʝ ʦʚʠʭ ʧʨʘʚʠʣʘ. ʇʨʝʤʘ ʪʦʤʝ, ʥʘʯʝʣʥʦ 

ʧʦʩʤʘʪʨʘʥʦ, ʫ ʨʘʜʫ ʜʦʤʠʥʠʨʘ ʜʝʜʫʢʪʠʚʘʥ ʤʝʪʦʜ, ʜʦʢ ʩʝ ʫ ʧʦʿʝʜʠʥʦʩʪʠʤʘ 

ʧʨʠʤʝˁʫʿʝ ʠʥʜʫʢʮʠʿʘ. 

ʅʘʿʟʘʜ, ʨʘʜʠ ʰʪʦ ʙʦˀʝʛ ʨʘʟʿʘʰˁʝˁʘ ʩʧʦʨʥʠʭ ʧʠʪʘˁʘ ʢʦʨʠʩʪʠ˂ʝʤʦ ʠ 

ʤʫʣʪʠʜʠʩʮʧʣʠʥʘʨʥʠ ʧʨʠʩʪʫʧ. ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ɽʋ ˂ʝ ʫ ʜʠʩʝʨʪʘʮʠʿʠ ʙʠʪʠ 

ʧʨʦʫʯʘʚʘʥʘ ʧʨʚʝʥʩʪʚʝʥʦ ʩʘ ʧʨʘʚʥʦʛ ʘʩʧʝʢʪʘ. ʄʝʹʫʪʠʤ, ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʫ ʧʦʿʝʜʠʥʠʤ 

ʜʝʣʦʚʠʤʘ ʨʘʜʘ ʥʝ˂ʝ ʙʠʪʠ ʢʦʨʠʰ˂ʝʥ ʠ ʤʫʣʪʠʜʠʩʮʠʧʣʠʥʘʨʥʠ ʧʨʠʩʪʫʧ. ɿʘ ʘʥʘʣʠʟʫ 

ʙʨʦʿʥʠʭ ʧʨʘʚʥʠʭ ʨʝʰʝˁʘ ʫ ʦʚʦʿ ʤʘʪʝʨʠʿʠ ʧʦʩʝʙʥʦ ʩʫ ʟʥʘʯʘʿʥʘ ʝʢʦʥʦʤʩʢʘ ʟʥʘˁʘ ʠ 

ʠʩʪʨʘʞʠʚʘˁʘ, ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʨʝʘʣʥʫ ʦʩʥʦʚʫ ʟʘ ʧʨʠʭʚʘʪʘˁʝ ʥʝʢʝ ʧʨʘʚʥʝ 

ʢʦʥʮʝʧʮʠʿʝ. ʊʦ ʥʝ ʟʥʘʯʠ ʜʘ ˂ʝ ʩʝ ʜʠʩʝʨʪʘʮʠʿʘ ʟʘʩʥʠʚʘʪʠ ʥʘ ʝʢʦʥʦʤʩʢʠʤ 

ʠʩʪʨʘʞʠʚʘˁʠʤʘ, ʘʣʠ ˂ʝ ʦʥʘ ʫ ʦʜʨʝʹʝʥʦʿ ʤʝʨʠ ʙʠʪʠ ʢʦʨʠʰ˂ʝʥʘ, ʥʘʨʦʯʠʪʦ ʢʘʜʘ 

ʪʨʝʙʘ ʦʜʙʨʘʥʠʪʠ ʧʨʠʭʚʘʪʘˁʝ ʥʝʢʦʛ ʦʜ ʘʣʪʝʨʥʘʪʠʚʥʦ ʧʦʥʫʹʝʥʠʭ ʨʝʰʝˁʘ. 

ɽʢʦʥʦʤʩʢʦʤ ʮʝʣʠʩʭʦʜʥʦʰ˂ʫ ʧʨʘʚʥʠʭ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʋ ʤʦʞʝ ʩʝ ʦʙʿʘʩʥʠʪʠ ʧʨʠʭʚʘʪʘˁʝ, ʠʣʠ ʦʜʙʠʿʘˁʝ ʥʝʢʦʛ ʧʨʘʚʥʦʛ 

ʧʨʠʥʮʠʧʘ ʠʣʠ ʢʦʥʢʨʝʪʥʦʛ ʨʝʰʝˁʘ.  
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ɻʃɸɺɸ I 

ʇʆɱɸʄ, ʆʉʆɹʀʅɽ ʀ ʂʆʅʎɽʇʎʀɱɸ ɼʈɾɸɺʅɽ ʇʆʄʆɴʀ ʋ ʇʈɸɺʋ 

ʂʆʅʂʋʈɽʅʎʀɱɽ ʅɸ ʊʈɾʀʐʊʋ ɽʋ 

 

1. ʇʦʿʘʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ  

 

 ʅʘʢʦʥ ʫʚʦʜʥʠʭ ʨʘʟʤʘʪʨʘˁʘ ʫ ʢʦʿʠʤʘ ʩʤʦ ʥʘʩʪʦʿʘʣʠ ʜʘ ʫ ʥʘʿʦʧʰʪʠʿʝʤ ʦʙʣʠʢʫ 

ʫʢʘʞʝʤʦ ʥʘ ʥʝʢʝ ʢʘʨʘʢʪʝʨʠʩʪʠʢʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʧʦʪʨʝʙʥʦ ʿʝ ʥʘʛʣʘʩʠʪʠ ʜʘ ɽʋ 

ʜʘʥʘʩ ʫʢˀʫʯʫʿʝ ʠ ʦʥʝ ʟʝʤˀʝ ʢʦʿʝ ʩʫ ʥʝʢʘʜʘ ʙʠʣʝ ʜʝʦ ʚʝʣʠʢʦʛ ʩʦʮʠʿʘʣʠʩʪʠʯʢʦʛ 

ʙʣʦʢʘ, ʢʘʦ ʰʪʦ ʩʫ ɹʫʛʘʨʩʢʘ, ʈʫʤʫʥʠʿʘ, ʏʝʰʢʘ, ʉʣʦʚʘʯʢʘ, ʇʦˀʩʢʘ, ʄʘʹʘʨʩʢʘ ʠʣʠ 

ʙʘʣʪʠʯʢʝ ʜʨʞʘʚʝ. ʋ ʧʦʤʝʥʫʪʠʤ ʟʝʤˀʘʤʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʝʢʘʜ ʨʘʟʣʠʯʠʪʦ 

ʧʦʩʤʘʪʨʘʣʘ ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʞʘʚʝ ʢʦʿʝ ʩʫ ʠʤʘʣʝ ʜʨʫʛʘʯʠʿʠ ʜʨʫʰʪʚʝʥʦ-ʝʢʦʥʦʤʩʢʠ 

ʩʠʩʪʝʤ ʠ ʧʨʝʜʩʪʘʚˀʘʣʝ ʩʘʩʪʘʚʥʠ ʜʝʦ ɽʋ (ʧʨʝ ʩʚʝʛʘ, ʟʘʧʘʜʥʦʝʚʨʦʧʩʢʝ ʟʝʤˀʝ)
1
. 

ʊʘʯʥʠʿʝ ʨʝʯʝʥʦ, ʧʦʩʪʦʿʘʣʝ ʩʫ ʚʝʦʤʘ ʤʘʣʝ ʠʣʠ ʛʦʪʦʚʦ ʥʠʢʘʢʚʝ ʩʣʠʯʥʦʩʪʠ ʠʟʤʝʹʫ 

ʩʠʩʪʝʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʩʦʮʠʿʘʣʠʩʪʠʯʢʠʤ ʟʝʤˀʘʤʘ ʎʝʥʪʨʘʣʥʝ ʠ ʀʩʪʦʯʥʝ 

ɽʚʨʦʧʝ ʠ ʟʝʤˀʘʤʘ ʯʣʘʥʠʮʘʤʘ ɽʋ. ʋʥʫʪʘʨ ɽʋ ʚʘʞʠʦ ʿʝ ʩʠʩʪʝʤ ʢʦʿʠ ʿʝ ʧʦ ʤʥʦʛʠʤ 

ʩʚʦʿʠʤ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘʤʘ ʙʠʦ ʙʠʪʥʦ ʜʨʫʛʘʯʠʿʠ, ʧʨʝ ʩʚʝʛʘ, ʥʘ ʦʩʥʦʚʫ ʩʘʤʝ 

                                                           
1
 ʉ ʪʠʤ ʫ ʚʝʟʠ, ʫ ʥʝʢʘʜʘʰˁʠʤ ʩʦʮʠʿʘʣʠʩʪʠʯʢʠʤ ʟʝʤˀʘʤʘ ʚʣʘʜʘʣʘ ʿʝ ʧʣʘʥʩʢʘ ʧʨʠʚʨʝʜʘ ʛʜʝ ʿʝ 

ʜʨʞʘʚʘ ʙʠʣʘ ʛʣʘʚʥʠ ʦʩʣʦʥʘʮ ʮʝʣʦʢʫʧʥʝ ʧʨʠʚʨʝʜʥʝ ʘʢʪʠʚʥʦʩʪʠ. ʉʪʦʛʘ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʧʨʝʜʩʪʘʚˀʘʣʘ ʫʦʙʠʯʘʿʝʥʫ ʧʨʘʢʩʫ ʫ ʧʨʠʚʨʝʜʠ ʠ ʙʠʣʘ ʢˀʫʯʥʠ ʠʥʩʪʨʫʤʝʥʪ ʝʢʦʥʦʤʩʢʝ ʧʦʣʠʪʠʢʝ. 

ɺʝʣʠʢʘ ʙʫ˅ʝʪʩʢʘ ʠʟʜʚʘʿʘˁʘ (ʥʘʿʯʝʰ˂ʝ ʫ ʚʠʜʫ ʩʫʙʚʝʥʮʠʿʘ) ʧʨʝʜʩʪʘʚˀʘʣʘ ʩʫ ʩʨʝʜʩʪʚʦ ʢʦʿʠʤ ʿʝ 

ʜʨʞʘʚʘ ʥʘʩʪʦʿʘʣʘ ʜʘ ʧʦʢʨʠʿʝ ʧʦʩʣʦʚʥʝ ʛʫʙʠʪʢʝ ʩʚʦʿʠʭ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ʥʠʩʫ ʬʫʥʢʮʠʦʥʠʩʘʣʘ ʥʘ 

ʪʨʞʠʰʥʠʤ ʦʩʥʦʚʘʤʘ. ɼʘʢʣʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʿʝ ʩʣʫʞʠʣʘ ʢʘʦ ʧʦʣʫʛʘ ʢʦʿʦʤ ʿʝ ʜʨʞʘʚʘ ʚʝʰʪʘʯʢʠ 

ʦʜʨʞʘʚʘʣʘ ʥʠʞʝ ʮʝʥʝ ʧʨʦʠʟʚʦʜʘ ʠ ʫʩʣʫʛʘ ʥʘ ʪʨʞʠʰʪʫ ʢʦʿʝ ʥʠʿʝ ʬʫʥʢʮʠʦʥʠʩʘʣʦ ʥʘ ʙʘʟʠ ʩʣʦʙʦʜʥʝ 

ʢʦʥʢʫʨʝʥʮʠʿʝ (ʟʘ ʨʘʟʣʠʢʫ ɽʋ), ʘʣʠ ʠ ʢʘʦ ʥʘʯʠʥ ʟʘ ʩʧʘʰʘʚʘˁʝ ʧʨʝʜʫʟʝ˂ʘ ʫ ʧʦʩʣʦʚʥʠʤ ʪʝʰʢʦ˂ʘʤʘ. 

ʅʘʢʦʥ ʨʘʩʧʘʜʘ ʙʠʚʰʝʛ ʉʉʉʈ-ʘ ʠ ʧʘʜʘ Ăʛʚʦʟʜʝʥʝ ʟʘʚʝʩʝñ ʜʨʞʘʚʝ ʮʝʥʪʨʘʣʥʝ ʠ ʠʩʪʦʯʥʝ ɽʚʨʦʧʝ ʩʫ ʩʝ 

ʩʫʦʯʠʣʝ ʩʘ ʧʨʦʤʝʥʘʤʘ ʜʨʫʰʪʚʝʥʦ ʝʢʦʥʦʤʩʢʦʛ ʩʠʩʪʝʤʘ ʢʦʿʠ ʿʝ ʬʫʥʢʮʠʦʥʠʩʘʦ ʜʝʮʝʥʠʿʘʤʘ. ʉʘʤʠʤ 

ʪʠʤ, ʜʦʰʣʦ ʿʝ ʜʦ ʧʨʝʣʘʩʢʘ ʥʘ ʩʠʩʪʝʤ ʪʨʞʠʰʥʝ ʧʨʠʚʨʝʜʝ. ʂʘʢʦ ʿʝ ʧʨʦʮʝʩ ʧʨʠʙʣʠʞʘʚʘˁʘ ɽʋ ʪʝʢʘʦ, 

ʪʘʢʦ ʿʝ ʥʝʤʠʥʦʚʥʦ ʤʦʨʘʣʦ ʜʦ˂ʠ ʠ ʜʦ ʧʦʩʪʝʧʝʥʦʛ ʩʤʘˁʠʚʘˁʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʘ ʿʝ ʨʘʥʠʿʝ ʦʙʠʣʘʪʦ 

ʢʦʨʠʰ˂ʝʥʘ. ʉʠʩʪʝʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʠ ʿʝ ʨʘʥʠʿʝ ʧʦʩʪʦʿʘʦ ʧʦʢʘʟʘʦ ʩʝ ʘʧʩʦʣʫʪʥʦ 

ʠʥʢʦʤʧʘʪʠʙʠʣʥʠʤ ʫ ʦʜʥʦʩʫ ʥʘ ʧʨʠʚʨʝʜʫ ɽʋ ʢʦʿʘ ʿʝ ʬʫʥʢʮʠʦʥʠʩʘʣʘ ʥʘ ʧʦʪʧʫʥʦ ʨʘʟʣʠʯʠʪʠʤ 

ʦʩʥʦʚʘʤʘ, ʧʘ ʩʫ ʩʪʦʛʘ ʙʠʣʘ ʥʝʦʧʭʦʜʥʘ ʜʨʘʩʪʠʯʥʘ ʧʨʠʣʘʛʦʹʘʚʘˁʘ. ʆ ʦʚʦʤʝ ʚʠʜʠ ʚʠʰʝ ʫ: Atanasiu, I., 

State Aid in Central and Eastern Europe, World Competition , Vol. 24, 2/2001, ʩʪʨ. 257-283; 

Blauberger, M., European State Aid Control in the New Member States-The Examples of Poland and the 

Czech Republic, EUSA Tenth Biennial Conference, Montreal 17-18 May 2007; ɴʠʨʠ˂, ɸ., ɿʘʿʝʜʥʠʮʘ 

ʥʝʟʘʚʠʩʥʠʭ ʜʨʞʘʚʘ, ʇʨʘʚʥʠ ʬʘʢʫʣʪʝʪ ʋʥʠʚʝʨʟʠʪʝʪʘ ʫ ʅʠʰʫ, 1989; Hashi, I., The Comparative 

Analysis of State Aid and Government Policy in Poland, Hungary and the Czech Republic, Center for 

Social and Economic Research, Working Paper; Hölscher, J., Nulsch, N., Johannes, S., State Aid in the 

Enlarged European Union an Overwiew, 2010., ʩʪʨ. 11. 
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ʯʠˁʝʥʠʮʝ ʜʘ ʥʘ ˁʝʥʦʤ ʪʨʞʠʰʪʫ ʚʣʘʜʘ ʩʣʦʙʦʜʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ, ʘ ʥʝ ʚʝʰʪʘʯʢʠ 

ʢʨʝʠʨʘʥʠ ʧʨʠʚʨʝʜʥʠ ʦʜʥʦʩʠ ʢʘʢʚʠ ʩʫ ʧʦʩʪʦʿʘʣʠ ʫ ʥʝʢʘʜʘʰˁʠʤ ʧʣʘʥʩʢʠʤ 

ʧʨʠʚʨʝʜʘʤʘ. ʀʩʪʦ ʪʘʢʦ, ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ɽʋ ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʩʫ ʤʘˁʝ-

ʚʠʰʝ ʦʩʪʘʚˀʝʥʠ ʩʘʤʠ ʩʝʙʠ ʠ ʤʦʨʘʿʫ ʞʝʩʪʦʢʦ ʜʘ ʩʝ ʙʦʨʝ ʟʘ ʦʧʩʪʘʥʘʢ ʥʘ ʪʨʞʠʰʪʫ ʩʘ 

ʩʚʦʿʠʤ ʢʦʥʢʫʨʝʥʪʠʤʘ, ʥʝ ʦʩʣʘˁʘʿʫ˂ʠ ʩʝ ʧʨʠʪʦʤ ʥʘ ʦʙʠʣʘʪʫ ʬʠʥʘʥʩʠʿʩʢʫ ʠ ʜʨʫʛʫ 

ʧʦʜʨʰʢʫ ʜʨʞʘʚʝ ʫʢʦʣʠʢʦ ʟʘʧʘʜʥʫ ʫ ʧʦʩʣʦʚʥʝ ʪʝʰʢʦ˂ʝ. ʆʚʘʢʚʝ ʩʫʰʪʠʥʩʢʝ ʨʘʟʣʠʢʝ 

ʥʝʤʠʥʦʚʥʦ ʩʫ ʩʝ ʤʘʥʠʬʝʩʪʦʚʘʣʝ ʠ ʧʨʝʢʦ ʨʘʟʣʠʯʠʪʝ ʧʨʘʚʥʝ ʨʝʛʫʣʘʪʠʚʝ ʢʦʿʘ ʩʝ 

ʧʨʠʤʝˁʠʚʘʣʘ ʫ ʧʨʘʢʩʠ.  

 ʄʠ ʥʝ ʞʝʣʠʤʦ ʪʚʨʜʠʪʠ ʦʚʦʤ ʧʨʠʣʠʢʦʤ ʜʘ ʩʫ ʥʦʨʤʝ ʢʦʿʠʤʘ ʿʝ ʫʨʝʹʝʥʘ 

ʤʘʪʝʨʠʿʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ ɽʋ ʩʘʚʨʰʝʥʝ, ʘʣʠ ʩʫ ʩʝ ʫ ʧʨʘʢʩʠ ʧʦʢʘʟʘʣʝ ʢʘʦ 

ʤʥʦʛʦ ʙʦˀʝ ʠ ʝʬʠʢʘʩʥʠʿʝ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʤʧʘʨʘʪʠʚʥʠ, ʥʝʢʘʜʘʰˁʠ ʩʦʮʠʿʘʣʠʩʪʠʯʢʠ 

ʩʠʩʪʝʤ. ʇʨʠʪʦʤ, ʥʦʨʤʝ ʢʦʿʝ ʩʝ ʦʜʥʦʩʝ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʥʠʩʫ ʿʝʜʥʦʤ ʠ ʟʘ ʩʚʘʛʜʘ 

ʜʘʪʝ. ʅʘʧʨʦʪʠʚ, ʜʠʥʘʤʠʯʘʥ ʧʨʠʚʨʝʜʥʠ ʨʘʟʚʦʿ, ʰʠʨʝˁʝ ɽʋ, ʘʣʠ ʠ ʘʢʪʫʝʣʥʘ 

ʝʢʦʥʦʤʩʢʘ ʢʨʠʟʘ ʥʝʤʠʥʦʚʥʦ ʜʦʚʦʜʝ ʜʦ ˁʠʭʦʚʝ ʧʨʦʤʝʥʝ, ʦʜʥʦʩʥʦ ʧʨʠʣʘʛʦʹʘʚʘˁʘ 

ʪʨʝʥʫʪʥʠʤ ʧʦʪʨʝʙʘʤʘ. ʊʦ ʿʝ ʜʦʙʨʦ, ʿʝʨ ʙʠ ʩʪʘʪʠʯʥʦʩʪ ʧʨʘʚʥʦʛ ʩʠʩʪʝʤʘ ʠʣʠ 

ʧʨʝʪʝʨʘʥʦ ʯʝʩʪʝ ʠʟʤʝʥʝ ʧʨʘʚʥʝ ʨʝʛʫʣʘʪʠʚʝ ʫ ʦʙʣʘʩʪʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠʟʘʟʚʘʣʝ 

ʥʝʛʘʪʠʚʥʝ ʢʦʥʩʝʢʚʝʥʮʝ ʧʦ ʧʨʠʚʨʝʜʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ ʋʥʠʿʝ ʫ ʮʝʣʠʥʠ. ʉʪʦʛʘ ʿʝ 

ʥʝʦʧʭʦʜʥʘ ʜʠʥʘʤʠʯʢʘ ʩʪʘʙʠʣʥʦʩʪ ʧʨʘʚʥʦʛ ʩʠʩʪʝʤʘ ʋʥʠʿʝ ʢʘʢʦ ʙʠ ʩʝ ʜʨʞʘʚʥʝ 

ʠʥʪʝʨʚʝʥʮʠʿʝ ʩʚʝʣʝ ʫ ʧʦʞʝˀʥʝ ʦʢʚʠʨʝ ʠ ʢʦʥʢʫʨʝʥʮʠʿʘ ʟʘʰʪʠʪʠʣʘ ʥʘ ʥʘʿʙʦˀʠ 

ʤʦʛʫ˂ʠ ʥʘʯʠʥ.  

 ʇʨʘʚʥʫ ʨʝʛʫʣʘʪʠʚʫ ʫ ʦʙʣʘʩʪʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʘʨʘʢʪʝʨʠʰʝ ʫʧʨʘʚʦ 

ʜʠʥʘʤʠʯʢʘ ʩʪʘʙʠʣʥʦʩʪ, ʰʪʦ ʩʝ ʤʦʞʝ ʫʦʯʠʪʠ ʥʝ ʩʘʤʦ ʫʢʦʣʠʢʦ ʧʦʩʤʘʪʨʘʤʦ ʋʛʦʚʦʨ 

ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʠʣʠ ʋʛʦʚʦʨ ʦ ɽʋ, ʥʝʛʦ ʠ ʥʦʨʤʝ ʩʘʜʨʞʘʥʝ ʫ ʘʢʪʠʤʘ ʢʦʿʠ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʪʘʢʦʟʚʘʥʦ Ăʤʝʢʦ ʧʨʘʚʦñ, ʦ ʢʦʿʠʤʘ ˂ʝ ʢʘʩʥʠʿʝ ʙʠʪʠ ʚʠʰʝ ʨʝʯʠ. 

 ʆʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʩʘʜʨʞʘʥʝ ʩʫ ʫ ʯʣʘʥʦʚʠʤʘ 107-109. ʋʛʦʚʦʨʘ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʋʌɽʋ). ʇʨʦʙʣʝʤ ʤʦʞʝ ʧʨʝʜʩʪʘʚˀʘʪʠ 

ʯʠˁʝʥʠʮʘ ʜʘ ʥʠ ʫ ʫʛʦʚʦʨʠʤʘ ʥʘ ʢʦʿʠʤʘ ʿʝ ʟʘʩʥʦʚʘʥʘ ɽʋ ʥʠ ʫ ʜʨʫʛʦʤ ʘʢʪʫ ʥʠʿʝ ʜʘʪʘ 

ʝʛʟʘʢʪʥʘ ʜʝʬʠʥʠʮʠʿʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʊʦ ʜʦʥʝʢʣʝ ʤʦʞʝ ʙʠʪʠ ʠ ʨʘʟʫʤˀʠʚʦ 

ʫʢʦʣʠʢʦ ʩʝ ʫʟʤʫ ʫ ʦʙʟʠʨ ʪʝʞʠʥʘ ʠ ʩʣʦʞʝʥʦʩʪ ʦʚʝ ʧʨʦʙʣʝʤʘʪʠʢʝ, ʨʘʟʣʠʯʠʪʠ ʤʦʪʠʚʠ 
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ʠ ʥʘʯʠʥʠ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ, ʙʦʛʘʪʩʪʚʦ ʬʦʨʤʠ ʧʦʜ ʢʦʿʠʤʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʜʦʜʝˀʫʿʝ 

ʠ ʩʣʠʯʥʦ.  

 ʊʝʰʢʦ˂ʝ ʩʘ ʜʝʬʠʥʠʩʘˁʝʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫʚʝ˂ʘʥʝ ʩʫ ʠ ʫʩʣʝʜ ʫʩʢʝ 

ʠʥʪʝʨʧʨʝʪʘʮʠʿʝ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʦʜ ʩʪʨʘʥʝ ɽʚʨʦʧʩʢʦʛ ʩʫʜʘ ʧʨʘʚʜʝ (ʩʘʜʘ ʉʫʜ 

ʧʨʘʚʜʝ ɽʋ
2
). ʊʠʧʠʯʘʥ ʧʨʠʤʝʨ ʢʦʿʠ ʧʦʪʚʨʹʫʿʝ ʦʚʘʢʚʦ ʧʦʩʪʫʧʘˁʝ ʧʨʝʜʩʪʘʚˀʘ ʩʣʫʯʘʿ 

PreussenElektra
3
. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʝʤʘʯʢʦ ʟʘʢʦʥʦʜʘʚʩʪʚʦ ʦʙʘʚʝʟʘʣʦ ʿʝ ʧʨʝʜʫʟʝ˂ʘ 

ʢʦʿʘ ʚʨʰʝ ʜʠʩʪʨʠʙʫʮʠʿʫ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʜʘ ʢʫʧʫʿʫ ʝʣʝʢʪʨʠʯʥʫ ʝʥʝʨʛʠʿʫ ʠʟ 

ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ ʧʦ ʮʝʥʘʤʘ ʚʠʰʠʤ ʦʜ ʪʨʞʠʰʥʠʭ. ɿʘʢʦʥʦʤ ʿʝ ʫʩʪʘʥʦʚˀʝʥʘ ʠ 

ʦʙʘʚʝʟʘ ʧʨʦʠʟʚʦʹʘʯʘ ʝʥʝʨʛʠʿʝ ʠʟ ʢʦʥʚʝʥʮʠʦʥʘʣʥʠʭ ʠʟʚʦʨʘ ʜʘ ʜʝʣʠʤʠʯʥʦ 

ʢʦʤʧʝʥʟʫʿʫ ʜʠʩʪʨʠʙʫʪʝʨʝ ʟʘ ʜʦʜʘʪʥʝ ʧʨʝʪʨʧˀʝʥʝ ʪʨʦʰʢʦʚʝ. ʇʨʦʙʣʝʤ ʩʝ ʩʘʩʪʦʿʘʦ ʫ 

ʪʦʤʝ ʜʘ ʣʠ ʨʝʩʫʨʩʝ ʧʨʝʜʫʟʝ˂ʘ PreussenElektra, ʧʨʦʠʟʚʦʹʘʯʘ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʠʟ 

ʢʦʥʚʝʥʮʠʦʥʘʣʥʠʭ ʠʟʚʦʨʘ, ʥʘʤʝˁʝʥʝ ʟʘ ʩʫʙʚʝʥʮʠʦʥʠʩʘˁʝ ʧʨʦʠʟʚʦʹʘʯʘ ʝʥʝʨʛʠʿʝ ʠʟ 

ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ, ʪʨʝʙʘ ʪʨʝʪʠʨʘʪʠ ʢʘʦ ʜʨʞʘʚʥʝ ʨʝʩʫʨʩʝ? ʉʫʜ ʿʝ ʧʨʦʪʫʤʘʯʠʦ 

ʪʘʜʘ ʚʘʞʝ˂ʠ ʯʣʘʥ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ ʯʣʘʥ 107(1) ʋʌɽʋ) ʪʘʢʦ ʜʘ ˂ʝ ʿʝʜʠʥʦ 

ʧʨʝʜʥʦʩʪʠ ʢʦʿʝ ʩʫ ʜʘʪʝ ʜʠʨʝʢʪʥʦ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦ, ʧʨʝʢʦ ʜʨʞʘʚʥʠʭ ʨʝʩʫʨʩʘ, ʙʠʪʠ 

ʦʟʥʘʯʝʥʝ ʢʘʦ ʧʦʤʦ˂. ʊʦ, ʧʦ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʥʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʚʝ ʧʨʝʜʥʦʩʪʠ 

(ʧʦʛʦʜʥʦʩʪʠ) ʜʘʪʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʙʠʣʦ ʜʘ ʩʝ ʦʥʝ ʬʠʥʘʥʩʠʨʘʿʫ ʢʨʦʟ ʜʨʞʘʚʥʝ 

ʠʟʚʦʨʝ ʠʣʠ ʥʝ, ʧʨʝʜʩʪʘʚˀʘʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʇʦʤʝʥʫʪʠ ʯʣʘʥ, ʧʨʝʤʘ ʩʪʘʚʫ ʉʫʜʘ, 

ʠʩʪʠʯʝ ʧʨʝʜʥʦʩʪʠ ʢʦʿʝ ʩʫ ʜʘʪʝ ʢʘʢʦ ʜʠʨʝʢʪʥʦ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʪʘʢʦ ʠ ʦʥʝ ʜʘʪʝ 

ʧʨʝʢʦ ʿʘʚʥʠʭ ʠʣʠ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʫʩʪʘʥʦʚˀʝʥʠʭ ʠʣʠ ʦʟʥʘʯʝʥʠʭ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ. 

ʉʪʦʛʘ ʿʝ ʟʘʢˀʫʯʝʥʦ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʥʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, 

ʙʫʜʫ˂ʠ ʜʘ ʦʚʜʝ ʥʠʿʝ ʜʦʰʣʦ ʜʦ ʜʠʨʝʢʪʥʦʛ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦʛ ʪʨʘʥʩʬʝʨʘ ʜʨʞʘʚʥʠʭ 

ʨʝʩʫʨʩʘ. ʆʚʘʢʘʚ ʩʪʘʚ ʥʠʿʝ ʜʦʚʝʣʘ ʫ ʧʠʪʘˁʝ ʥʠ ʯʠˁʝʥʠʮʘ ʜʘ ʩʫ ʧʨʝʜʤʝʪʥʝ ʦʙʘʚʝʟʝ 

ʫʩʪʘʥʦʚˀʝʥʝ ʟʘʢʦʥʦʤ
4
.  

 ʄʠ ʩʝ ʥʝ ʩʣʘʞʝʤʦ ʩʘ ʦʚʘʢʚʠʤ ʩʪʘʚʦʤ ʉʫʜʘ. ʉʤʘʪʨʘʤʦ ʜʘ ʧʦʤʝʥʫʪʠ ʯʣʘʥ 

ʚʘˀʘ ʪʫʤʘʯʠʪʠ ʝʢʩʪʝʥʟʠʚʥʦ, ʪʘʢʦ ʜʘ ʦʥ ʦʙʫʭʚʘʪʠ ʠ ʤʝʨʝ ʜʨʞʘʚʝ ʢʦʿʫ ʦʥʘ ʩʧʨʦʚʦʜʠ 

ʧʨʝʢʦ ʧʨʠʚʘʪʥʦʛ ʪʝʣʘ, ʦʜʥʦʩʥʦ ʢʦʤʧʘʥʠʿʝ ʫ ʧʨʠʚʘʪʥʦʤ ʚʣʘʩʥʠʰʪʚʫ, ʠʣʠ ʠ ʩʘʤʘ 

ʠʩʪʫʧʘ ʫ ʩʚʦʿʩʪʚʫ ʧʨʠʚʘʪʥʦ-ʧʨʘʚʥʦʛ ʩʫʙʿʝʢʪʘ (ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ). ʅʘ ʪʘʿ 

                                                           
2
 ʋ ʩʢʣʘʜʫ ʩʘ ʩʧʦʨʘʟʫʤʦʤ ʠʟ ʃʠʩʘʙʦʥʘ. ʈʘʜʠ ʣʘʢʰʝʛ ʩʥʘʣʘʞʝˁʘ ʢʦʨʠʩʪʠ˂ʝʤʦ ʪʝʨʤʠʥ Ăʉʫʜñ ʢʘʦ 

ʟʘʿʝʜʥʠʯʢʫ ʦʟʥʘʢʫ ʟʘ ɽʚʨʦʧʩʢʠ ʩʫʜ ʧʨʘʚʜʝ ʠ ʉʫʜ ʧʨʘʚʜʝ ɽʋ. 
3
 Case PreussenElektra AG v. Schleswag AG [1998], PreussenElektra AG [2001] ECR I-2099. 

4
 Ibidem, ʪ. 54-66. 
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ʥʘʯʠʥ, ʩʧʨʝʯʠʣʝ ʙʠ ʩʝ ʤʦʛʫ˂ʝ ʟʣʦʫʧʦʪʨʝʙʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʢʦʿʝ ʩʝ ʩʘʩʪʦʿʝ ʫ 

ʝʣʝʛʘʥʪʥʦʤ ʟʘʦʙʠʣʘʞʝˁʫ ʢʦʥʪʨʦʣʝ ʧʦʤʦ˂ʠ. ʅʝ ʤʦʛʫ ʩʝ, ʩʪʦʛʘ, ʧʨʠʭʚʘʪʠʪʠ 

ʩʪʘʥʦʚʠʰʪʘ ʧʦ ʢʦʿʠʤʘ ʿʝ ʦʧʨʘʚʜʘʥʦ ʫʩʢʦ ʪʫʤʘʯʝˁʝ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʧʦʟʠʚʦʤ ʥʘ 

ʧʨʠʥʮʠʧ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʠʟ ʨʘʟʣʦʛʘ ʚʝ˂ʝ ʧʨʘʚʥʝ ʩʠʛʫʨʥʦʩʪʠ. 

 ʅʝʦʜʨʝʹʝʥʦʩʪ ʧʦʿʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʦʠʟʣʘʟʠ ʠ ʠʟ ʯʠˁʝʥʠʮʝ ʰʪʦ ʩʝ ʦʥ 

ʚʝʦʤʘ ʯʝʩʪʦ ʠʟʿʝʜʥʘʯʘʚʘ ʩʘ ʜʨʞʘʚʥʠʤ ʩʫʙʚʝʥʮʠʿʘʤʘ, ʜʦʪʘʮʠʿʘʤʘ ʠʣʠ ʧʨʝʤʠʿʘʤʘ. 

ʊʦ ʿʝ ʚʠʜˀʠʚʦ ʫ ʉʧʦʨʘʟʫʤʫ ʦ ʩʫʙʚʝʥʮʠʿʘʤʘ ʠ ʢʦʤʧʝʥʟʘʪʦʨʥʠʤ ʤʝʨʘʤʘ
5
 ʢʘʦ 

ʜʝʣʫ ʩʠʩʪʝʤʘ ʦʩʥʠʚʘʯʢʠʭ ʘʢʘʪʘ ʉʚʝʪʩʢʝ ʪʨʛʦʚʠʥʩʢʝ ʦʨʛʘʥʠʟʘʮʠʿʝ, ʫ ʢʦʤʝ ʩʝ 

ʫʧʦʪʨʝʙˀʘʚʘ ʪʝʨʤʠʥ Ăʩʫʙʚʝʥʮʠʿʘñ ʢʘʦ ʩʠʥʦʥʠʤ ʟʘ ʧʦʿʘʤ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʋ ʦʚʦʤ 

ʉʧʦʨʘʟʫʤʫ ʩʝ ʤʦʞʝ ʧʨʦʥʘ˂ʠ ʜʝʬʠʥʠʮʠʿʘ ʩʫʙʚʝʥʮʠʿʘ, ʢʘʜ ʿʝ ʨʝʯ ʦ ʉʚʝʪʩʢʦʿ 

ʪʨʛʦʚʠʥʩʢʦʿ ʦʨʛʘʥʠʟʘʮʠʿʠ ʠ ʆʧʰʪʝʤ ʩʧʦʨʘʟʫʤʫ ʦ ʮʘʨʠʥʘʤʘ ʠ ʪʨʛʦʚʠʥʠ
6
. ʊʘʢʦ, 

ʧʦʜ ʩʫʙʚʝʥʮʠʿʘʤʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʬʠʥʘʥʩʠʿʩʢʠ ʜʦʧʨʠʥʦʩʠ ʦʜ ʩʪʨʘʥʝ ʚʣʘʜʝ ʠʣʠ 

ʙʠʣʦ ʢʦʛ ʿʘʚʥʦʛ ʪʝʣʘ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʦʿʠ ʦʤʦʛʫ˂ʘʚʘʿʫ ʢʦʨʠʩʪʠ 

(ʙʝʥʝʬʠʪʝ) ʧʨʠʤʘʦʮʫ
7
. ʇʦʜ ʬʠʥʘʥʩʠʿʩʢʠʤ ʜʦʧʨʠʥʦʩʠʤʘ ʩʝ ʤʠʩʣʠ ʥʘ: 1) ʜʠʨʝʢʪʥʝ 

ʪʨʘʥʩʬʝʨʝ ʩʨʝʜʩʪʘʚʘ, ʫʢˀʫʯʫʿʫ˂ʠ ʧʦʪʝʥʮʠʿʘʣʥʝ ʪʨʘʥʩʬʝʨʝ, ʢʘʦ ʰʪʦ ʩʫ ʛʘʨʘʥʮʠʿʝ 

ʥʘ ʟʘʿʤʦʚʝ; 2) ʦʜʨʠʮʘˁʝ ʚʣʘʜʝ ʦʜ ʧʨʠʭʦʜʘ ʢʦʿʠ ʙʠ ʿʦʿ ʠʥʘʯʝ ʧʨʠʧʘʣʠ; 3) 

ʦʙʝʟʙʝʹʠʚʘˁʝ ʠʣʠ ʧʨʠʙʘʚˀʘˁʝ ʨʦʙʝ ʠʣʠ ʧʨʫʞʘˁʝ ʫʩʣʫʛʘ, ʠʟʫʟʝʚ ʟʘ ʦʧʰʪʫ 

ʠʥʬʨʘʩʪʨʫʢʪʫʨʫ; 4) ʨʘʟʣʠʯʠʪʝ ʫʧʣʘʪʝ ʩʨʝʜʩʪʘʚʘ ʦʜ ʩʪʨʘʥʝ ʚʣʘʜʝ ʫ ʦʜʨʝʹʝʥʝ 

ʬʦʥʜʦʚʝ, ʢʘʦ ʠ ʧʦʚʝʨʘʚʘˁʝ ʠʣʠ ʥʘʣʘʛʘˁʝ ʧʨʠʚʘʪʥʠʤ ʪʝʣʠʤʘ ʜʘ ʠʟʚʨʰʝ ʿʝʜʥʫ ʠʣʠ 

ʚʠʰʝ ʬʫʥʢʮʠʿʘ ʥʘʚʝʜʝʥʠʭ ʫ ʛʦʨʝ ʧʦʤʝʥʫʪʠʤ ʪʘʯʢʘʤʘ
8
. 

 ʇʦʿʘʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʿʝ ʦʜʨʝʹʝʥ ʠ ʫ ʄʝʹʫʥʘʨʦʜʥʦʤ ʨʘʯʫʥʦʚʦʜʩʪʚʝʥʦʤ 

ʩʪʘʥʜʘʨʜʫ 20 (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʉʪʘʥʜʘʨʜ)
9
. ʇʦʜ ʜʨʞʘʚʥʦʤ ʧʦʤʦ˂ʠ ʉʪʘʥʜʘʨʜ 

ʧʦʜʨʘʟʫʤʝʚʘ ʤʝʨʝ ʧʨʝʜʫʟʝʪʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʩ ʥʘʤʝʨʦʤ ʜʘ ʧʨʫʞʝ ʝʢʦʥʦʤʩʢʫ 

ʢʦʨʠʩʪ ʩʧʝʮʠʬʠʯʥʫ ʟʘ ʝʥʪʠʪʝʪ ʠʣʠ ʩʢʫʧ ʝʥʪʠʪʝʪʘ ʢʦʿʠ ʠʩʧʫˁʘʚʘʿʫ ʦʜʨʝʹʝʥʝ 

ʢʨʠʪʝʨʠʿʫʤʝ. ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʟʘ ʩʚʨʭʫ ʦʚʦʛ ʜʦʢʫʤʝʥʪʘ ʥʝ ʦʙʫʭʚʘʪʘ ʩʘʤʦ ʧʦʩʨʝʜʥʦ 

                                                           
5
 Agreement on Subsidies and Countervailing Measures. ʉʧʦʨʘʟʫʤ ʩʝ ʤʦʞʝ ʧʨʦʥʘ˂ʠ ʥʘ ʚʝʙ ʩʘʿʪʫ: 

http://www.wto.org.  
6
 General Agreement on Tarrifs and Trade-GATT. ʉʧʦʨʘʟʫʤ ʩʝ ʤʦʞʝ ʧʨʦʥʘ˂ʠ ʥʘ ʚʝʙ ʩʘʿʪʫ: 

http://www.wto.org. 
7
 ʏʣʘʥ 1.1. (ʘ) ʉʧʦʨʘʟʫʤʘ ʦ ʩʫʙʚʝʥʮʠʿʘʤʘ ʠ ʢʦʤʧʝʥʟʘʪʦʨʥʠʤ ʤʝʨʘʤʘ. 

8
 Ibidem, ʯʣʘʥ 1(1)(ʘ)(1)(iv). ɺʘʞʥʦ ʿʝ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ ʣʠʩʪʠ ʢʦʿʘ ʿʝ ʠʩʢˀʫʯʠʚʘ, ʰʪʦ 

ʟʥʘʯʠ ʜʘ ˂ʝ ʩʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʉʧʦʨʘʟʫʤʦʤ, ʩʘʤʦ ʥʘʚʝʜʝʥʠ ʦʙʣʠʮʠ ʜʨʞʘʚʥʠʭ ʤʝʨʘ ʩʤʘʪʨʘʪʠ 

ʩʫʙʚʝʥʮʠʿʘʤʘ. 
9
 ʇʦʤʝʥʫʪʠ ʩʪʘʥʜʘʨʜ ʩʝ ʤʦʞʝ ʧʨʦʥʘ˂ʠ ʥʘ ʚʝʙ ʩʘʿʪʫ: http://www.mfin.gov.rs.  
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ʧʨʫʞʝʥʝ ʢʦʨʠʩʪʠ ʢʨʦʟ ʘʢʮʠʿʝ ʢʦʿʝ ʫʪʠʯʫ ʥʘ ʦʧʰʪʝ ʫʩʣʦʚʝ ʧʨʠʚʨʝʹʠʚʘˁʘ, ʢʘʦ ʰʪʦ 

ʩʫ ʦʙʝʟʙʝʹʠʚʘˁʝ ʠʥʬʨʘʩʪʨʫʢʪʫʨʝ ʫ ʦʙʣʘʩʪʠʤʘ ʫ ʨʘʟʚʦʿʫ ʠʣʠ ʥʘʤʝʪʘˁʝ 

ʢʦʥʢʫʨʝʥʪʠʤʘ ʦʛʨʘʥʠʯʝˁʘ ʫ ʧʨʠʚʨʝʹʠʚʘˁʫ
10

. ʋ ʦʚʦʤ ʉʪʘʥʜʘʨʜʫ ʩʝ ʫʧʦʪʨʝʙˀʘʚʘ ʠ 

ʠʟʨʘʟ Ăʜʨʞʘʚʥʘ ʜʘʚʘˁʘñ, ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʦʤʦ˂ ʜʨʞʘʚʝ ʫ ʦʙʣʠʢʫ ʧʨʝʥʦʩʘ 

ʨʝʩʫʨʩʘ ʝʥʪʠʪʝʪʫ ʧʦ ʦʩʥʦʚʫ ʠʩʧʫˁʝʥʠʭ ʠʟʚʝʩʥʠʭ ʫʩʣʦʚʘ ʫ ʧʨʦʰʣʦʩʪʠ ʠʣʠ 

ʙʫʜʫ˂ʥʦʩʪʠ ʢʦʿʠ ʩʝ ʦʜʥʦʩʝ ʥʘ ˁʝʛʦʚʝ ʧʦʩʣʦʚʥʝ ʘʢʪʠʚʥʦʩʪʠ. ʆʥʘ ʠʩʢˀʫʯʫʿʫ ʦʥʝ 

ʦʙʣʠʢʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʠ ʩʝ ʥʝ ʤʦʛʫ ʫ ʨʘʟʫʤʥʦʿ ʤʝʨʠ ʚʨʝʜʥʦʩʥʦ ʠʩʢʘʟʘʪʠ, ʢʘʦ 

ʠ ʪʨʘʥʩʘʢʮʠʿʝ ʩʘ ʜʨʞʘʚʦʤ ʢʦʿʝ ʩʝ ʥʝ ʤʦʛʫ ʨʘʟʣʠʢʦʚʘʪʠ ʦʜ ʫʦʙʠʯʘʿʝʥʠʭ ʧʦʩʣʦʚʥʠʭ 

ʪʨʘʥʩʘʢʮʠʿʘ ʝʥʪʠʪʝʪʘ
11

. ɼʘʢʣʝ, ʦʚʜʝ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʝ ʠʟʿʝʜʥʘʯʘʚʘ ʩʘ 

ʩʫʙʚʝʥʮʠʿʘʤʘ, ʢʘʦ ʰʪʦ ʿʝ ʪʦ ʩʣʫʯʘʿ ʫ ʉʧʦʨʘʟʫʤʫ ʦ ʩʫʙʚʝʥʮʠʿʘʤʘ ʠ ʢʦʤʧʝʥʟʘʪʦʨʥʠʤ 

ʤʝʨʘʤʘ. 

 ʉʣʠʯʥʝ ʥʝʜʦʩʣʝʜʥʦʩʪʠ ʫ ʚʝʟʠ ʩʘ ʧʦʿʤʦʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʠʩʫʪʥʝ ʩʫ ʠ ʫ 

ʧʨʘʚʥʦʿ ʪʝʦʨʠʿʠ, ʛʜʝ ʧʦʿʝʜʠʥʠ ʜʦʤʘ˂ʠ ʘʫʪʦʨʠ ʪʘʢʦʹʝ ʠʟʿʝʜʥʘʯʘʚʘʿʫ ʦʚʘ ʜʚʘ 

ʪʝʨʤʠʥʘ
12

. ʄʝʹʫʪʠʤ, ʩʫʙʚʝʥʮʠʿʝ, ʜʦʪʘʮʠʿʝ ʠ ʧʨʝʤʠʿʝ, ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʘʤʦ ʿʝʜʘʥ ʦʜ 

ʙʨʦʿʥʠʭ ʦʙʣʠʢʘ ʧʦʜ ʢʦʿʠʤʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʿʘʚˀʘ. ʉʪʦʛʘ ʩʝ ʤʦʞʝ ʠʟʚʝʩʪʠ 

ʟʘʢˀʫʯʘʢ ʜʘ ʦʥʝ ʧʨʠʧʘʜʘʿʫ Ăʢʨʦʚʥʦʤñ ʧʦʿʤʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʆ ʪʦʤʝ ʩʚʝʜʦʯʠ ʠ 

ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʫ ʧʨʘʚʫ ɽʋ ʧʨʠʭʚʘ˂ʝʥ ʢʦʥʮʝʧʪ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʠ ʿʝ ʤʥʦʛʦ 

ʰʠʨʠ ʦʜ ʧʦʿʤʘ ʩʫʙʚʝʥʮʠʿʘ. ʋ ʪʦʤ ʩʤʠʩʣʫ ʩʝ ʠʟʨʘʟ Ăʜʨʞʘʚʥʘ ʧʦʤʦ˂ñ ʠʩʧʨʘʚʥʦ ʠ 

ʥʘʿʯʝʰ˂ʝ ʢʦʨʠʩʪʠ ʫ ʿʫʨʠʩʧʨʫʜʝʥʮʠʿʠ
13

. 

                                                           
10

 ʆ ʦʚʦʤʝ ʚʠʜʝʪʠ ʰʠʨʠ ʢʦʤʝʥʪʘʨ ʄʠʥʠʩʪʘʨʩʪʚʘ ʬʠʥʘʥʩʠʿʘ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ:  

http://www.mfin.gov.rs.  
11

 Ibidem. 
12

 ʊʘʢʦ, ʠʟʨʘʟ Ăʜʨʞʘʚʥʝ ʩʫʙʚʝʥʮʠʿʝñ ʢʘʦ ʩʠʥʦʥʠʤ ʟʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʤʦʞʝ ʩʝ ʥʘ˂ʠ ʫ: ʄʨʜʘʢʦʚʠ˂ 

ʎʚʝʪʢʦʚʠ˂, ʈ., ʄʠʭʘʿʣʦʚʠ˂, ɼ., ʀʟʤʝʥʝ ʨʝʛʫʣʘʪʠʚʝ ʫ ʦʙʣʘʩʪʠ ʩʫʙʚʝʥʮʠʿʘ (ʩʠʩʪʝʤ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ) ʫ ʧʨʠʚʨʝʜʠ ʉʨʙʠʿʝ ʠ ʫʧʨʘʚˀʘˁʝ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʇʦʣʠʪʠʯʢʘ ʨʝʚʠʿʘ 2/2009, ʩʪʨ. 155-164; 

ɻʘʩʤʠ, ɻ., ʇʨʠʥʮʠʧʠ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʢʦʥʪʝʢʩʪʫ ʧʨʦʮʝʩʘ ʩʪʘʙʠʣʠʟʘʮʠʿʝ ʠ 

ʘʩʦʮʠʿʘʮʠʿʝ-ʧʫʪʦʢʘʟ ʟʘ ʭʘʨʤʦʥʠʟʘʮʠʿʫ ʫ ʉʨʙʠʿʠ, ʌʠʥʘʥʩʠʿʝ, 1-6/2007, ʩʪʨ. 65-96. ʋ ʦʚʦʤ ʨʘʜʫ, 

ʧʦʤʝʥʫʪʠ ʘʫʪʦʨ ʩʝ ʦʧʨʝʜʝʣʠʦ ʟʘ ʥʘʟʠʚ Ăʜʨʞʘʚʥʝ ʩʫʙʚʝʥʮʠʿʝñ, ʫʟʠʤʘʿʫ˂ʠ ʫ ʦʙʟʠʨ ʉʧʦʨʘʟʫʤ ʦ 

ʩʫʙʚʝʥʮʠʿʘʤʘ ʠ ʢʦʤʧʝʥʟʘʪʦʨʥʠʤ ʤʝʨʘʤʘ, ʢʦʛʘ ʿʝ ʧʦʪʧʠʩʘʣʘ ʠ ɽʋ ʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʦʿʝʜʠʥʘʯʥʦ. 

ʀʧʘʢ, ʠʩʪʦʚʨʝʤʝʥʦ ʠʩʪʠʯʝ ʜʘ ʧʦʿʘʤ Ăʜʨʞʘʚʥʝ ʩʫʙʚʝʥʮʠʿʝñ ʠʤʘ ʫʞʝ ʟʥʘʯʝˁʝ ʦʜ ʧʦʿʤʘ Ăʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ñ (Ibidem, ʩʪʨ. 71). ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʯʘʩʦʧʠʩʫ Ăʇʨʘʚʦ ʠ ʧʨʠʚʨʝʜʘñ, ʢʦʨʠʩʪʠ ʥʘʟʠʚ Ăʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ñ (ɻʘʩʤʠ, ɻ., ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ɽʚʨʦʧʩʢʦʿ ʫʥʠʿʠ-ʧʫʪʦʢʘʟ ʟʘ ʭʘʨʤʦʥʠʟʘʮʠʿʫ ʫ ʉʨʙʠʿʠ, ʇʨʘʚʦ ʠ 

ʧʨʠʚʨʝʜʘ, ʙʨ. 5-8/2007., ʩʪʨ. 480-481).  
13

 ʆ ʪʦʤʝ ʚʠʜʠ: ʈʘʿʯʝʚʠ˂, ʊ., ʂʦʥʪʨʦʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʇʨʘʚʥʠ ʞʠʚʦʪ 12/2006, ʩʪʨ., 1047-1055;  

ɺʘʨʛʘ, ʉ., ʇʨʘʚʥʦ ʨʝʛʫʣʠʩʘˁʝ ʧʦʩʪʫʧʢʘ ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ɽʚʨʦʧʩʢʦʿ ʫʥʠʿʠ, ʇʨʘʚʥʠ 

ʞʠʚʦʪ, 12/2006, ʩʪʨ., 695-705; ʐ˂ʝʧʘʥʦʚʠ˂, ʅ., ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʘʦ ʦʙʣʠʢ 

ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʫ ʧʨʘʚʫ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, ʇʨʘʚʦ ʠ ʧʨʠʚʨʝʜʘ 5-8/1996, ʩʪʨ. 415-422; 

ʉʪʦʿʘʥʦʚʠ˂, ɹ., ɼʨʞʘʚʥʘ ʧʦʤʦ˂, ʨʝʛʠʦʥʘʣʥʠ ʨʘʟʚʦʿ ʠ ʟʘʰʪʠʪʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ɽʢʦʥʦʤʠʢʘ 
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 ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʝʯʝʥʦ, ʘʫʪʦʨ ʩʤʘʪʨʘ ʜʘ ʙʠ ʙʠʣʦ ʥʝʦʧʭʦʜʥʦ ʙʣʠʞʝ ʦʜʨʝʜʠʪʠ 

ʧʦʿʘʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʦʜʥʦʩʥʦ ʜʘʪʠ ˁʝʥʫ ʜʝʬʠʥʠʮʠʿʫ ʫ ʩʘʤʦʤ ʋʌɽʋ, ʿʝʨ ʙʠ ʩʝ 

ʥʘ ʪʘʿ ʥʘʯʠʥ ʢʦʣʠʢʦ-ʪʦʣʠʢʦ ʫʙʣʘʞʠʣʘ ʦʜʨʝʹʝʥʘ ʜʦʟʘ ʥʝʠʟʚʝʩʥʦʩʪʠ ʢʦʿʘ ʩʚʘʢʘʢʦ 

ʧʦʩʪʦʿʠ ʦʥʜʘ ʢʘʜʘ ʂʦʤʠʩʠʿʘ ʚʨʰʠ ʧʨʦʮʝʥʫ ʢʘʨʘʢʪʝʨʘ ʜʘʪʝ ʜʨʞʘʚʥʝ ʠʥʪʝʨʚʝʥʮʠʿʝ. 

ʇʨʝʤʘ ʤʠʰˀʝˁʫ ʘʫʪʦʨʘ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʙʠ ʩʝ 

ʤʦʛʣʘ ʜʝʬʠʥʠʩʘʪʠ ʢʘʦ ʙʠʣʦ ʢʦʿʠ ʜʠʨʝʢʪʥʠ ʠʣʠ ʠʥʜʠʨʝʢʪʥʠ ʦʙʣʠʢ 

ʬʠʥʘʥʩʠʿʩʢʝ ʠʣʠ ʥʝʢʝ ʜʨʫʛʝ ʧʦʜʨʰʢʝ ʧʨʝʜʫʟʝ˂ʠʤʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʢʦʿʘ ʠʤ 

ʦʤʦʛʫ˂ʘʚʘ ʝʢʦʥʦʤʩʢʫ ʢʦʨʠʩʪ (ʙʝʥʝʬʠʪ) ʢʦʿʫ ʦʥʘ ʥʝ ʙʠ ʤʦʛʣʘ ʩʪʝ˂ʠ ʫ 

ʨʝʜʦʚʥʠʤ ʫʩʣʦʚʠʤʘ ʧʦʩʣʦʚʘˁʘ, ʫʢˀʫʯʫʿʫ˂ʠ ʧʦʩʝʙʥʦ ʧʦʜʨʰʢʝ ʢʦʿʝ ʦʙʫʭʚʘʪʘʿʫ 

ʩʫʙʚʝʥʮʠʿʝ, ʧʦʨʝʩʢʘ ʦʩʣʦʙʦʹʝˁʘ ʠ ʦʣʘʢʰʠʮʝ, ʦʩʣʦʙʦʹʝˁʘ ʦʜ ʧʘʨʘʬʠʩʢʘʣʥʠʭ 

ʪʘʢʩʠ, ʧʦʚʣʘʰ˂ʝʥʝ ʢʘʤʘʪʥʝ ʩʪʦʧʝ, ʦʜʦʙʨʝˁʝ ʟʘʿʤʦʚʘ ʠʣʠ ʛʘʨʘʥʮʠʿʘ ʟʘ ʟʘʿʤʦʚʝ 

ʧʦʜ ʧʦʚʣʘʰ˂ʝʥʠʤ ʫʩʣʦʚʠʤʘ, ʥʘʙʘʚʢʫ ʨʦʙʝ ʠ/ʠʣʠ ʫʩʣʫʛʘ ʧʦʜ ʧʦʚʣʘʰ˂ʝʥʠʤ 

ʫʩʣʦʚʠʤʘ, ʧʦʢʨʠʚʘˁʝ ʧʦʩʣʦʚʥʠʭ ʛʫʙʠʪʘʢʘ, ʢʘʦ ʠ ʩʚʝ ʜʨʫʛʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʢʦʿʝ 

ʥʘʨʫʰʘʚʘʿʫ ʠʣʠ ʧʨʝʪʝ ʜʘ ʥʘʨʫʰʝ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ 

ʠʣʠ ˁʝʛʦʚʦʤ ʙʠʪʥʦʤ ʜʝʣʫ.  

ɱʘʩʥʦ, ʧʦʿʤʦʚʥʠ ʦʙʫʭʚʘʪ Ăʣʠʩʪʝñ ʩʣʫʯʘʿʝʚʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʥʠʿʝ 

ʩʚʝʦʙʫʭʚʘʪʘʥ, ʪʘʢʦ ʜʘ ʙʠ ʧʦʤʝʥʫʪʘ ʜʝʬʠʥʠʮʠʿʘ ʤʦʛʣʘ ʙʠʪʠ ʧʨʦʰʠʨʝʥʘ ʥʦʚʠʤ 

ʦʙʣʠʮʠʤʘ ʧʦʤʦ˂ʠ ʢʦʿʠ ʙʠ ʩʝ ʫ ʙʫʜʫ˂ʥʦʩʪʠ ʝʚʝʥʪʫʘʣʥʦ ʤʦʛʣʠ ʧʦʿʘʚʠʪʠ ʫ ʧʨʘʢʩʠ.  

                                                                                                                                                                      
ʧʨʝʜʫʟʝ˂ʘ, 3-4/2008, ʩʪʨ. 95-105;  ɴʠʨʠ˂, ɸ., ʄʝʹʫʥʘʨʦʜʥʦ ʪʨʛʦʚʠʥʩʢʦ ʧʨʘʚʦ, 2010., ʩʪʨ. 206-209; 

ʈʠʟʚʘʥʦʚʠ˂, ɽ., ʄʿʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫʥʫʪʘʨ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʢʘʦ ʦʙʣʠʢ ʠʥʪʝʨʚʝʥʮʠʿʝ ʜʨʞʘʚʝ ʥʘ 

ʪʨʞʠʰʪʫ, 2008; ʉʧʘʩʠ˂, ʀ., ʂʦʤʫʥʠʪʘʨʥʦ ʧʨʘʚʦ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʉʪʨʘʥʠ ʧʨʘʚʥʠ ʞʠʚʦʪ 1-2/2007, 

ʩʪʨ., 81-82; ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʧʨʘʚʫ ɽʋ, ʇʨʘʚʦ ʠ ʧʨʠʚʨʝʜʘ ʙʨ. 5-8/2005, ʩʪʨ. 799-

815. ʇʦʤʝʥʫʪʠ ʘʫʪʦʨ ʿʝ ʫ ʿʝʜʥʦʤ ʩʚʦʤ ʨʘʥʠʿʝʤ ʨʘʜʫ ʢʦʨʠʩʪʠʦ ʧʦʿʘʤ Ăʜʨʞʘʚʥʝ ʩʫʙʚʝʥʮʠʿʝñ: ʦ ʪʦʤʝ 

ʚʠʜʝʪʠ: ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., ʇʦʿʘʤ ʠ ʟʥʘʯʘʿ ʜʨʞʘʚʥʠʭ ʩʫʙʚʝʥʮʠʿʘ ʫ ʧʨʘʚʫ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, ʇʨʘʚʥʠ 

ʞʠʚʦʪ, 12/1998, ʩʪʨ. 641-652; ʀʣʠ˂, ɻ., ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʧʨʘʚʫ ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, ʇʨʘʚʦ 

ʠ ʧʨʠʚʨʝʜʘ ʙʨ. 5-8/1997 ʩʪʨ. 880-893. ʂʘʜ ʿʝ ʨʝʯ ʦ ʩʪʨʘʥʠʤ ʘʫʪʦʨʠʤʘ, ʧʦʿʘʤ Ăʜʨʞʘʚʥʘ ʧʦʤʦ˂ñ ʩʝ, 

ʧʦʨʝʜ ʦʩʪʘʣʦʛ,  ʤʦʞʝ ʥʘ˂ʠ ʫ: Nicolaides, P., Kekelekis, M., Kleis, M., State Aid Policy in the European 

Community, 2008; Whish, R., Competition Law, 2009., ʩʪʨ. 244-245; Wendland, B., State aid and Public 

Funding for Universities and other Research Organisations, Competition Policy Newsletter, 2/2010, ʩʪʨ. 

54-63; Didģiokaite, Ģ., Gort, M., Restructuring in the banking sector during the financial crisis: the 

Northern Rock Case, Competition Policy Newsletter, 1/2010, ʩʪʨ. 74-77; Jones, A., Sufrin, B., EC 

Competition Law, 2008; Spector, D., State Adis: Economic Analysis and Practice in the European Union, 

2007; Nitsche, R., Heidhues, P., Study on methods to analyse the impact of State aid on competition, 

European Economy, Economic papers, ʙʨ. 244, 2006; Collie, D., State Aid in the European Union: The 

Prohibition of Subsidies in Integrated Markets, International Journal of Industrial Organisation, vol. 18, 

2000, ʩʪʨ. 867-884; Metaxas, A., Recovery obligation and the limits of national procedural autonomy, 

European State Aid Law Quarterly, 2/2007, ʩʪʨ. 407-415, ʠ ʩʣʠʯʥʦ. ʄʠ ʩʤʦ ʩʝ ʫ ʦʚʦʤ ʨʘʜʫ 

ʦʧʨʝʜʝʣʠʣʠ ʟʘ ʧʦʿʘʤ ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʿʝʨ ʩʤʘʪʨʘʤʦ ʜʘ ʩʫʙʚʝʥʮʠʿʝ, ʜʦʪʘʮʠʿʝ ʠ ʧʨʝʤʠʿʝ ʧʨʝʜʩʪʘʚˀʘʿʫ 

ʦʙʣʠʢʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠ ʧʦʪʧʘʜʘʿʫ ʧʦʜ ˁʝʥ ʧʦʿʘʤ, ʧʘ ʩʝ ʩʪʦʛʘ ʥʝ ʤʦʛʫ ʩʤʘʪʨʘʪʠ ʩʠʥʦʥʠʤʠʤʘ.  
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2. ʂʦʥʮʝʧʮʠʿʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠ ʤʦʪʠʚʠ ˁʝʥʝ ʜʦʜʝʣʝ ʥʘ ʫʥʫʪʨʘʰˁʝʤ 

ʪʨʞʠʰʪʫ ɽʋ 

 

2.1  ʅʘʟʠʚ ʪʨʞʠʰʪʘ ɽʋ 

 

ʋʢʦʣʠʢʦ ʦʙʨʘʪʠʤʦ ʧʘʞˁʫ ʥʘ ʪʝʢʩʪ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ 

ʜʘ ʩʝ ʫ ʯʣʘʥʫ 107 ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʢʘʦ ʠ ʯʣʘʥʫ 2. ʋʛʦʚʦʨʘ ʦ ɽʋ 

ʢʦʨʠʩʪʠ ʥʘʟʠʚ Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ (internal market), ʘ ʥʝ ʢʘʦ ʜʦ ʩʘʜʘ 

ʟʘʿʝʜʥʠʯʢʦ ʪʨʞʠʰʪʝ (common market). ʇʦʨʝʜ ʥʘʟʠʚʘ Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ, ʫ 

ʪʝʦʨʠʿʠ ʩʝ ʫʧʦʪʨʝʙˀʘʚʘ ʠ ʠʟʨʘʟ Ăʿʝʜʠʥʩʪʚʝʥʦ (ʿʝʜʥʦ) ʪʨʞʠʰʪʝñ (single market, 

ʧʨʝʚʦʜ ʘʫʪʦʨʘ), ʰʪʦ ʤʦʞʝ ʠʟʘʟʚʘʪʠ ʦʜʨʝʹʝʥʝ ʪʝʦʨʠʿʩʢʝ ʠ ʧʨʘʢʪʠʯʥʝ ʥʝʜʦʫʤʠʮʝ ʫ 

ʧʦʛʣʝʜʫ ʟʥʘʯʝˁʘ ʦʚʠʭ ʧʦʿʤʦʚʘ. ɿʙʦʛ ʪʦʛʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʦ ʪʦʤʝ ʟʘʫʟʝʪʠ ʦʜʨʝʹʝʥʠ 

ʩʪʘʚ. ʈʘʟʣʦʛ ʟʘ ʪʦ ʥʠʿʝ ʩʘʤʦ ʪʝʨʤʠʥʦʣʦʰʢʝ ʧʨʠʨʦʜʝ, ʚʝ˂ ʠ ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ 

ʪʨʞʠʰʪʝ ɽʋ ʦʙʿʝʢʘʪ ʟʘʰʪʠʪʝ ʦʜ ʥʝʟʘʢʦʥʠʪʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ.  

ʅʝ ʞʝʣʝ˂ʠ ʜʘ ʜʫʙˀʝ ʫʣʘʟʠʤʦ ʫ ʦʚʘ ʪʝʦʨʠʿʩʢʘ ʨʘʟʤʘʪʨʘˁʘ
14
, ʤʠ ˂ʝʤʦ ʫ ʦʚʦʤ 

ʨʘʜʫ ʫ ʪʝʨʤʠʥʦʣʦʰʢʦʤ ʧʦʛʣʝʜʫ ʢʦʨʠʩʪʠʪʠ ʥʘʟʠʚ Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ, ʙʫʜʫ˂ʠ 

ʜʘ ʩʤʘʪʨʘʤʦ ʜʘ ʦʥ ʧʨʝʜʩʪʘʚˀʘ ʧʨʝʮʠʟʘʥ ʧʨʝʚʦʜ ʝʥʛʣʝʩʢʝ ʨʝʯʠ Ăinternalñ ʘʣʠ ʠ 

ʠʟʨʘʟ ʜʨʫʛʘʯʠʿʝʛ ʫʨʝʹʝˁʘ ʦʜʥʦʩʘ ʫʥʫʪʘʨ ʋʥʠʿʝ  ʥʘ ʦʩʥʦʚʫ ʉʧʦʨʘʟʫʤʘ ʠʟ 

ʃʠʩʘʙʦʥʘ
15
. ʉ ʪʠʤ ʫ ʚʝʟʠ, ʫʧʨʘʚʦ ʿʝ ʧʦʢʫʰʘʿ ʯʚʨʰ˂ʝʛ ʧʦʚʝʟʠʚʘˁʘ ʯʣʘʥʠʮʘ ɽʋ, 

                                                           
14

 ʆ ʪʦʤʝ ʚʠʜʠ ʰʠʨʝ: ɽhlermann, V., The Internal Market Folowing the Single European Act, 24 

Common Market Law Review (1987) 361., ʩʪʨ. 365, 367 ʠ 369.; Mortelmans, K., The Common Market, 

the Internal Market and the Single Market, whatôs in a Market?, Common Market Law Review 35(1998) 

101, ʩʪʨ. 107; ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., ʋʚʦʜ ʫ ʠʥʩʪʠʪʫʮʠʿʝ ʠ ʧʨʘʚʦ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, ʂʨʘʛʫʿʝʚʘʮ, 2010., ʩʪʨ. 

158.; ʂʦʚʘʯ, ʆ., ʂʦʥʩʪʠʪʫʪʠʚʥʠ ʝʣʝʤʝʥʪʠ ʿʝʜʠʥʩʪʚʝʥʦʛ ʪʨʞʠʰʪʘ ʫ ɽʋ ʠ ʫ ʉʈ ɱʫʛʦʩʣʘʚʠʿʠ, ʚʠʜʠ: 

ʇʨʘʚʥʠ ʠ ʝʢʦʥʦʤʩʢʠ ʦʢʚʠʨʠ ʫʢˀʫʯʠʚʘˁʘ ʿʫʛʦʩʣʦʚʝʥʩʢʠʭ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʫ ʫʥʫʪʨʘʰˁʝ 

ʪʨʞʠʰʪʝ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, ʂʨʘʛʫʿʝʚʘʮ, 1994, ʩʪʨ. 23; Pescatore, P., Some Critical Remarks on the 

Single European Act, Common Market Law Review 24(1987), ʩʪʨ.11. 
15

 ʉʧʦʨʘʟʫʤ ʠʟ ʃʠʩʘʙʦʥʘ (Consolidated version of the Treaty on the Functioning of the European 

Union, 2008, ʆɱ ʉ 115/47) ʥʘʩʪʘʦ ʿʝ ʢʘʦ ʨʝʟʫʣʪʘʪ ʥʝʫʩʧʝʭʘ ʜʦʥʦʰʝˁʘ ʋʩʪʘʚʘ ɽʋ, ʟʘ ʢʦʿʠ ʿʝ ʙʠʣʦ 

ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʩʪʫʧʠ ʥʘ ʩʥʘʛʫ 1. ʥʦʚʝʤʙʨʘ 2006. ʛʦʜʠʥʝ. ʅʘʠʤʝ, ʥʘʢʦʥ ʰʪʦ ʿʝ ʧʦʪʧʠʩʘʥ ʋʛʦʚʦʨ ʦ 

ʋʩʪʘʚʫ ɽʋ, ʫʩʣʝʜʠʣʝ ʩʫ ʨʘʪʠʬʠʢʘʮʠʿʝ ʫ ʧʘʨʣʘʤʝʥʪʠʤʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠʣʠ ʩʫ ʦʜʨʞʘʥʠ 

ʨʝʬʝʨʝʥʜʫʤʠ ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʫʩʪʘʚʥʠʭ ʨʝʰʝˁʘ ʩʚʘʢʝ ʯʣʘʥʠʮʝ ʧʦʥʘʦʩʦʙ. ʅʝʩʫʧʝʩʠ ʨʝʬʝʨʝʥʜʫʤʘ ʫ 

ʌʨʘʥʮʫʩʢʦʿ ʠ ʍʦʣʘʥʜʠʿʠ ʜʦʚʝʣʠ ʩʫ ʜʦ ʙʣʦʢʘʜʝ ʧʨʦʮʝʩʘ ʨʘʪʠʬʠʢʘʮʠʿʝ ʋʩʪʘʚʘ ɽʚʨʦʧʝ, ʘʣʠ ʠ ʜʦ 

ʿʘʯʘˁʘ ʪʘʣʘʩʘ ʝʚʨʦ-ʩʢʝʧʪʠʮʠʟʤʘ. ʅʘʢʦʥ ʪʦʛʘ ʫʩʣʝʜʠʦ ʿʝ Ăʧʝʨʠʦʜ ʨʘʟʤʠʰˀʘˁʘñ ʟʘ ʚʨʝʤʝ 

ʧʨʝʜʩʝʜʘʚʘˁʘ ɸʫʩʪʨʠʿʝ 2006. ʛʦʜʠʥʝ, ʢʦʿʠ ʿʝ ʙʠʦ ʢʘʨʘʢʪʝʨʠʩʪʠʯʘʥ ʧʦ ʥʝʧʨʝʢʠʜʥʠʤ ʠ ʯʝʩʪʠʤ 

ʢʦʥʩʫʣʪʘʮʠʿʘʤʘ ʫʥʫʪʘʨ ʋʥʠʿʝ ʩʘ ʮʠˀʝʤ ʧʦʥʦʚʥʦʛ ʦʞʠʚˀʘʚʘˁʘ ʋʩʪʘʚʘ ɽʋ. ʊʦ ʿʝ ʢʫʣʤʠʥʠʨʘʣʦ 

ʫʩʚʘʿʘˁʝʤ ɹʝʨʣʠʥʩʢʝ ʜʝʢʣʘʨʘʮʠʿʝ ʧʦʯʝʪʢʦʤ 2007. ʛʦʜʠʥʝ ʠ ʦʜʨʞʘʚʘˁʝʤ ʩʘʤʠʪʘ ʫ ʿʫʥʫ ʠʩʪʝ ʛʦʜʠʥʝ, 

ʛʜʝ ʿʝ ʧʦʩʪʠʛʥʫʪ ʜʦʛʦʚʦʨ ʦ ʬʦʨʤʫʣʠʩʘˁʫ ʥʦʚʦʛ ʋʛʦʚʦʨʘ ʦ ʨʝʬʦʨʤʠ ʋʥʠʿʝ. ʊʦ ʿʝ ʜʦʚʝʣʦ ʜʦ 
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ʠʟʨʘʞʝʥ ʢʨʦʟ ʧʨʝʜʣʦʛ ʋʩʪʘʚʘ ɽʋ, ʙʠʦ ʢʘʤʝʥ ʩʧʦʪʠʮʘˁʘ ʧʨʠʣʠʢʦʤ ʧʦʢʫʰʘʿʘ 

ˁʝʛʦʚʝ ʨʘʪʠʬʠʢʘʮʠʿʝ, ʧʨʠ ʯʝʤʫ ʩʫ ʥʝʢʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʩʪʠʮʘʣʝ ʜʘ ʩʝ 

ʧʨʝʜʣʦʞʝʥʠʤ ʩʧʦʨʘʟʫʤʦʤ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ ʦʛʨʘʥʠʯʘʚʘ ˁʠʭʦʚ ʩʫʚʝʨʝʥʠʪʝʪ. ʅʘʢʦʥ 

ʧʨʦʧʘʣʦʛ ʧʦʢʫʰʘʿʘ ʫʩʚʘʿʘˁʘ ʋʩʪʘʚʘ ɽʋ, ʜʦʰʣʦ ʿʝ ʜʦ Ăʢʦʤʧʨʦʤʠʩʥʦʛ ʨʝʰʝˁʘñ, ʫ 

ʚʠʜʫ ʃʠʩʘʙʦʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ, ʫ ʢʦʤʝ ʿʝ, ʠʟʤʝʹʫ ʦʩʪʘʣʦʛ, ʫʧʦʪʨʝʙˀʝʥ ʧʦʿʘʤ 

Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ. ʉʪʦʛʘ ʩʝ ʥʘ ʦʩʥʦʚʫ ʩʘʤʝ ʪʝʨʤʠʥʦʣʦʰʢʝ ʦʜʨʝʜʥʠʮʝ 

Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ ʤʦʞʝ ʠʟʚʝʩʪʠ ʟʘʢˀʫʯʘʢ ʜʘ ʿʝ ɽʋ ʧʦʩʪʘʣʘ ʿʝʜʥʘ ʤʥʦʛʦ ʿʘʯʘ 

ʝʢʦʥʦʤʩʢʦ-ʧʦʣʠʪʠʯʢʘ ʦʨʛʘʥʠʟʘʮʠʿʘ ʫ ʦʜʥʦʩʫ ʥʘ ʩʪʘˁʝ ʧʨʝ ʩʪʫʧʘˁʘ ʥʘ ʩʥʘʛʫ ʦʚʦʛ 

ʩʧʦʨʘʟʫʤʘ. ʋʢʦʣʠʢʦ ʧʦʛʣʝʜʘʤʦ ʥʘʜʣʝʞʥʦʩʪʠ ʢʦʿʠʤʘ ʨʘʩʧʦʣʘʞʝ ʋʥʠʿʘ ʫ ʩʚʝʪʣʫ 

ʩʧʦʨʘʟʫʤʘ ʠʟ ʃʠʩʘʙʦʥʘ ʤʦʞʝʤʦ ʠʟʚʫ˂ʠ ʟʘʢˀʫʯʘʢ ʜʘ ʿʝ ʦʥʘ ʧʦʩʪʘʣʘ Ăʣʘʙʘʚʠʿʠñ 

ʦʙʣʠʢ ʬʝʜʝʨʘʣʥʝ ʜʨʞʘʚʝ (ʥʘ ʰʪʘ ʧʦʩʝʙʥʦ ʫʧʫ˂ʫʿʝ ʧʦʩʪʦʿʘˁʝ ʟʘʿʝʜʥʠʯʢʝ ʩʧʦˀʥʝ 

ʧʦʣʠʪʠʢʝ, ʚʦʿʥʠʭ ʩʥʘʛʘ ʟʘ ʙʨʟʦ ʨʝʘʛʦʚʘˁʝ, ʝʚʨʘ ʢʘʦ ʟʘʿʝʜʥʠʯʢʝ ʚʘʣʫʪʝ ʚʝ˂ʝʛ ʙʨʦʿʘ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʢʘʦ ʠ ʜʨʫʛʠʭ ʥʘʜʣʝʞʥʦʩʪʠ), ʪʘʢʦ ʜʘ ʩʝ ʥʝ ʤʦʞʝ ʪʚʨʜʠʪʠ ʜʘ ʿʝ ʥʘ 

ʪʘʿ ʥʘʯʠʥ ʜʦʰʣʦ ʜʦ ʢʨʘʭʘ ʬʝʜʝʨʘʣʠʩʪʠʯʢʦʛ ʫʨʝʹʝˁʘ ʋʥʠʿʝ, ʥʝʛʦ ʿʝ ʦʥʘ ʫ ʧʨʘʢʩʠ 

ʩʧʨʦʚʝʜʝʥʘ ʧʦʜ ʤʘʩʢʦʤ ʃʠʩʘʙʦʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ. ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʦʚʫ ʠʥʪʝʥʮʠʿʫ, 

ʩʘʩʚʠʤ ʿʝ ʣʦʛʠʯʥʦ ʜʘ ʩʝ ʢʦʨʠʩʪʠ ʧʦʿʘʤ Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ, ʿʝʨ ʦʥ ʢʘʦ ʪʘʢʘʚ 

ʘʩʦʮʠʨʘ ʥʘ ʿʝʜʥʫ ʜʨʞʘʚʥʫ ʪʚʦʨʝʚʠʥʫ ʰʪʦ, ʧʦ ʤʠʰˀʝˁʫ ʘʫʪʦʨʘ, ɽʋ ʩʘʜʘ 

ʜʝʬʠʥʠʪʠʚʥʦ ʿʝʩʪʝ.  

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʿʘʤ Ăʿʝʜʠʥʩʪʚʝʥʦ ʪʨʞʠʰʪʝñ ʩʝ ʥʝ ʤʦʞʝ ʪʨʝʪʠʨʘʪʠ ʢʘʦ 

ʩʠʥʦʥʠʤ ʟʘ Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ ʥʠ ʫ ʿʝʟʠʯʢʦʤ ʥʠ ʫ ʣʦʛʠʯʢʦʤ ʧʦʛʣʝʜʫ, ʿʝʨ ʙʠ ʦʥ 

ʧʦʜʨʘʟʫʤʝʚʘʦ ʣʘʙʘʚʠʿʠ ʦʙʣʠʢ ʧʦʚʝʟʠʚʘˁʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ɽʋ ʠ ʤʦʛʘʦ ʙʠ ʩʝ 

                                                                                                                                                                      
ʧʦʪʧʠʩʠʚʘˁʘ ʃʠʩʘʙʦʥʩʢʦʛ ʋʛʦʚʦʨʘ ʦ ɽʋ (ʦ ʦʚʦʤʝ ʚʠʜʠ ʚʠʰʝ ʫ: ɻʘʩʤʠ, ɻ., ʇʨʘʚʦ ʠ ʦʩʥʦʚʠ ʧʨʘʚʘ 

ɽʚʨʦʧʩʢʝ ʋʥʠʿʝ, ɹʝʦʛʨʘʜ, 2010., ʩʪʨ. 342-350). ʇʦʨʝʜ ʧʨʝʠʤʝʥʦʚʘˁʘ ʋʛʦʚʦʨʘ ʦ ɽɿ ʫ ʋʛʦʚʦʨ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʥʦʚʠʤ ʨʝʰʝˁʠʤʘ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʧʦʩʪʦʿʠ ʩʪʘʣʥʠ ʇʨʝʜʩʝʜʥʠʢ ɽʚʨʦʧʩʢʦʛ 

ʩʘʚʝʪʘ ʢʦʛʘ ˂ʝ ʧʦʩʪʘʚˀʘʪʠ ʚʣʘʜʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʫʚʦʜʠ ʩʝ ʬʫʥʢʮʠʿʘ ɺʠʩʦʢʦʛ ʧʨʝʜʩʪʘʚʥʠʢʘ ʋʥʠʿʝ 

ʟʘ ʩʧʦˀʥʝ ʧʦʩʣʦʚʝ ʠ ʙʝʟʙʝʜʥʦʩʥʫ ʧʦʣʠʪʠʢʫ, ʜʘʪʘ ʩʫ ʦʜʨʝʹʝʥʘ ʰʠʨʘ ʦʚʣʘʰ˂ʝˁʘ ʧʘʨʣʘʤʝʥʪʠʤʘ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʢʘʜ ʿʝ ʨʝʯ ʦ ʧʨʦʧʠʩʠʤʘ ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ, ʫʚʝ˂ʘʥ ʿʝ ʠ ʙʨʦʿ ʦʙʣʘʩʪʠ ʛʜʝ ʩʝ ʟʘ 

ʜʦʥʦʰʝˁʝ ʟʘʢʦʥʦʜʘʚʥʠʭ ʘʢʘʪʘ ʧʦʨʝʜ ʩʘʛʣʘʩʥʦʩʪʠ ʉʘʚʝʪʘ ʟʘʭʪʝʚʘ ʠ ʩʘʛʣʘʩʥʦʩʪ ɽʚʨʦʧʩʢʦʛ 

ʧʘʨʣʘʤʝʥʪʘ, ʧʨʦʤʝˁʝʥʘ ʩʫ ʦʜʨʝʹʝʥʘ ʧʨʘʚʠʣʘ ʦ ʛʣʘʩʘˁʫ ʠ ʩʣʠʯʥʦ. ɻʣʘʚʥʠ ʧʨʠʛʦʚʦʨʠ ʧʨʝʜʣʦʛʫ 

ʝʚʨʦʧʩʢʦʛ ʋʩʪʘʚʘ ʦʜʥʦʩʠʣʠ ʩʫ ʩʝ ʥʘ ʥʘʟʠʚ Ăʫʩʪʘʚñ, Ăʤʠʥʠʩʪʘʨ ʠʥʦʩʪʨʘʥʠʭ ʧʦʩʣʦʚʘ ɽʋñ,ñ ʟʘʩʪʘʚʘñ, 

Ăʭʠʤʥʘñ, Ăʟʘʢʦʥʠñ ʠ ʩʣʠʯʥʦ,  ʿʝʨ ʩʫ ʤʥʦʛʝ ʯʣʘʥʠʮʝ ʩʤʘʪʨʘʣʝ ʜʘ ʩʝ ʥʦʚʠʤ ʧʨʝʜʣʦʛʦʤ ʦʟʙʠˀʥʦ 

ʫʨʫʰʘʚʘ ˁʠʭʦʚ ʩʫʚʝʨʝʥʠʪʝʪ ʫ ʢʦʨʠʩʪ ɹʨʠʩʝʣʘ. ʀʧʘʢ, ʫʢʦʣʠʢʦ ʩʝ ʧʦʛʣʝʜʘ ʪʝʢʩʪ ʃʠʩʘʙʦʥʩʢʦʛ 

ʫʛʦʚʦʨʘ ʠ ʪʝʢʩʪ ʧʨʝʜʣʦʛʘ ʋʩʪʘʚʘ ɽʋ, ʧʨʠʤʝʪʠ˂ʝ ʩʝ ʜʘ ʠʟʤʝʹʫ ˁʠʭ ʥʝʤʘ ʥʝʢʠʭ ʟʥʘʯʘʿʥʠʿʠʭ ʨʘʟʣʠʢʘ, 

ʧʘ ʙʠ ʩʝ ʫ ʩʢʣʘʜʫ ʩ ʪʠʤ ʤʦʛʣʦ ʪʚʨʜʠʪʠ ʜʘ ʃʠʩʘʙʦʥʩʢʠ ʫʛʦʚʦʨ ʧʨʝʜʩʪʘʚˀʘ ʣʝʧʦ ʠ ʚʝʰʪʦ Ăʫʧʘʢʦʚʘʥñ 

ʋʩʪʘʚ ɽʋ ʩʘ ʦʜʨʝʹʝʥʠʤ Ăʢʦʟʤʝʪʠʯʢʠʤñ ʧʨʝʧʨʘʚʢʘʤʘ ʢʦʿʝ ʥʝ ʤʝˁʘʿʫ ʫ ʙʠʪʠ ʢʘʨʘʢʪʝʨ ʥʦʚʦʛ 

ʩʧʦʨʘʟʫʤʘ, ʘ ʪʦ ʿʝ ʿʝʜʘʥ ʥʦʚʠ, ʬʝʜʝʨʘʣʠʩʪʠʯʢʠ ʢʘʨʘʢʪʝʨ ɽʋ. 



32 

 

ʫʧʦʪʨʝʙˀʘʚʘʪʠ ʫ ʦʢʦʣʥʦʩʪʠʤʘ ʢʦʿʝ ʩʫ ʧʦʩʪʦʿʘʣʝ ʧʨʝ ʫʩʚʘʿʘˁʘ ʃʠʩʘʙʦʥʩʢʦʛ 

ʩʧʦʨʘʟʫʤʘ. ʆʥ ʙʠ ʤʦʞʜʘ ʫ ʪʝʨʤʠʥʦʣʦʰʢʦʤ ʧʦʛʣʝʜʫ ʙʠʦ ʧʨʠʭʚʘʪˀʠʚʠʿʠ ʟʘ ʚʣʘʜʝ ʠ 

ʿʘʚʥʦʩʪ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʢʦʿʝ ʥʠʩʫ ʙʠʣʝ ʧʨʝʚʠʰʝ ʥʘʢʣʦˁʝʥʝ ʧʨʝʜʣʦʛʫ ʝʚʨʦʧʩʢʦʛ 

ʋʩʪʘʚʘ ʠʣʠ ʃʠʩʘʙʦʥʩʢʦʤ ʩʧʦʨʘʟʫʤʫ. ɿʙʦʛ ʪʦʛʘ, ʫ ʩʚʝʪʣʫ ʦʜʨʝʜʘʙʘ ʧʦʩʪʦʿʝ˂ʝʛ 

ʩʧʦʨʘʟʫʤʘ ʠ ˁʝʛʦʚʠʭ ʧʨʘʢʪʠʯʥʠʭ ʧʦʩʣʝʜʠʮʘ ʥʝ ʧʦʩʪʦʿʠ ʥʘʫʯʥʦ ʦʧʨʘʚʜʘˁʝ ʟʘ 

ˁʝʛʦʚʫ ʫʧʦʪʨʝʙʫ ʢʘʦ ʩʠʥʦʥʠʤʘ ʟʘ ʧʦʿʘʤ Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ. ʉʪʦʛʘ, ʫʟʝʚʰʠ ʫ 

ʦʙʟʠʨ ʨʝʯʝʥʦ ʠ ʜʨʞʝ˂ʠ ʩʝ ʩʪʨʦʛʦ ʦʜʨʝʜʘʙʘ ʋʛʦʚʦʨʘ ʥʘ ʢʦʿʠʤʘ ʿʝ ʟʘʩʥʦʚʘʥʘ ɽʋ, ʢʘʦ 

ʠ ʩʪʨʠʢʪʥʦʛ ʧʨʝʚʦʜʘ ʪʝʨʤʠʥʘ Ăinternalñ, ʫ ʜʘˀʝʤ ʠʟʣʘʛʘˁʫ ʢʦʨʠʩʪʠ˂ʝʤʦ ʠʟʨʘʟ 

Ăʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝñ. 

 

2.2 ʇʦʿʘʤ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ ɽʋ  

 

ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʦʤʿʫ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ, ʦʥ ʿʝ ʦʜʨʝʹʝʥ ʋʛʦʚʦʨʦʤ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ʊʘʢʦ, ʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝ ʦʙʫʭʚʘʪʘ ʧʦʜʨʫʯʿʝ ʙʝʟ 

ʫʥʫʪʨʘʰˁʠʭ ʛʨʘʥʠʮʘ ʫ ʢʦʿʝʤ ʿʝ ʦʩʠʛʫʨʘʥʘ ʩʣʦʙʦʜʘ ʢʨʝʪʘˁʘ ʨʦʙʘ, ʣʠʮʘ, ʫʩʣʫʛʘ ʠ 

ʢʘʧʠʪʘʣʘ
16

. ʇʦʤʝʥʫʪʝ ʩʣʦʙʦʜʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʪʝʤʝˀʥʘ ʥʘʯʝʣʘ ʫʥʫʪʨʘʰˁʝʛ 

ʪʨʞʠʰʪʘ, ʢʦʿʝ ʿʝ ʩʨʞ ʜʘʥʘʰˁʝ ɽʋ
17

. ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʠʭ ʥʝ 

ʧʨʦʢʣʘʤʫʿʝ ʥʘ ʧʦʩʝʙʘʥ ʠ ʠʟʨʠʯʠʪ ʥʘʯʠʥ, ʚʝ˂ ʟʘʙʨʘˁʫʿʝ ʩʚʝ ʨʘʜˁʝ ʢʦʿʝ ʠʤ 

ʧʨʦʪʠʚʨʝʯʝ
18

. ʇʨʘʚʥʘ ʨʝʛʫʣʘʪʠʚʘ ʫ ʚʝʟʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ ʠ ˁʝʛʦʚʝ 

ʯʝʪʠʨʠ ʩʣʦʙʦʜʝ ʩʧʘʜʘʿʫ ʫ ʠʩʢˀʫʯʠʚʫ ʢʦʤʧʝʪʝʥʮʠʿʫ ʋʥʠʿʝ
19

.  

ʋ ʩʢʣʘʜʫ ʩʘ ʦʜʨʝʜʙʘʤʘ ʋʌɽʋ, ʩʣʦʙʦʜʘ ʢʨʝʪʘˁʘ ʨʦʙʝ ʧʦʜʨʘʟʫʤʝʚʘ 

ʟʘʙʨʘʥʫ: ʘ) ʧʨʠʤʝʥʝ ʮʘʨʠʥʘ ʥʘ ʫʚʦʟ ʠʣʠ ʠʟʚʦʟ ʨʦʙʝ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ 

ʜʨʫʛʠʭ ʤʝʨʘ ʢʦʝʿ ʠʤʘʿʫ ʝʢʚʠʚʘʣʝʥʪʘʥ ʝʬʝʢʘʪ, ʢʘʦ ʠ ʮʘʨʠʥʩʢʠʭ ʜʘʞʙʠʥʘ ʬʠʩʢʘʣʥʦʛ 

ʢʘʨʘʢʪʝʨʘ; ʙ) ʫʚʦʹʝˁʘ ʢʦʣʠʯʠʥʩʢʠʭ ʦʛʨʘʥʠʯʝˁʘ ʠʣʠ ʤʝʨʘ ʝʢʚʠʚʘʣʝʥʪʥʠʤ 

ʢʦʣʠʯʠʥʩʢʠʤ ʦʛʨʘʥʠʯʝˁʠʤʘ ʫ ʨʦʙʥʦʿ ʨʘʟʤʝʥʠ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ; ʚ) ʫʩʚʘʿʘˁʘ 

                                                           
16

 ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʯʣ. 26. ʪ. 2. ʅʘʨʘʚʥʦ, ʜʘ ʙʠ ʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝ ʤʦʛʣʦ ʜʘ 

ʬʫʥʢʮʠʦʥʠʰʝ, ʙʠʣʦ ʿʝ ʥʝʦʧʭʦʜʥʦ ʩʪʚʦʨʠʪʠ ʘʜʝʢʚʘʪʥʝ ʫʩʣʦʚʝ. ʊʦ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʣʦ ʜʦʥʦʰʝˁʝ ʠ 

ʩʧʨʦʚʦʹʝˁʝ ʤʝʨʘ ʨʝʛʫʣʘʮʠʿʝ ʠ ʜʝʨʝʛʫʣʘʮʠʿʝ, ʦʜʥʦʩʥʦ ʩʪʚʘʨʘˁʝ ʦʜʛʦʚʘʨʘʿʫ˂ʝʛ ʣʝʛʠʩʣʘʪʠʚʥʦʛ 

ʦʢʚʠʨʘ. ʆ ʦʚʦʤʝ ʚʠʜʠ: Majone, G., Deregulation or Reregulation? Policy-making in the European 

Community since the Single Act, EUI Working papers in political and social sciences, 1993, ʩʪʨ. 10, 

ʧʨʝʫʟʝʪʦ ʠʟ: ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 160.  
17

 ɴʠʨʠ˂, ɸ., ʄʝʹʫʥʘʨʦʜʥʦ ʪʨʛʦʚʠʥʩʢʦ ʧʨʘʚʦ, ʅʠʰ, 2010., ʩʪʨ. 405.  
18

 Ibidem, ʩʪʨ. 407. 
19

 Ibidem. 
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ʦʧʰʪʠʭ ʮʘʨʠʥʩʢʠʭ ʪʘʨʠʬʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫ ˁʠʭʦʚʠʤ ʦʜʥʦʩʠʤʘ ʩʘ 

ʪʨʝ˂ʠʤ ʜʨʞʘʚʘʤʘ; ʛ) ʫʚʦʹʝˁʘ ʜʠʨʝʢʪʥʠʭ ʠʣʠ ʧʦʩʨʝʜʥʠʭ ʧʦʨʝʩʢʠʭ ʤʝʨʘ 

ʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʦʛ ʢʘʨʘʢʪʝʨʘ
20

.  

ʉʣʦʙʦʜʘ ʢʨʝʪʘˁʘ ʣʠʮʘ ʟʥʘʯʠ ʧʨʘʚʦ ʫʣʘʩʢʘ, ʧʨʘʚʦ ʙʦʨʘʚʢʘ ʠ ʧʨʘʚʦ ʠʟʣʘʩʢʘ 

ʩʚʠʭ ʣʠʮʘ ʩʘ ʪʝʨʠʪʦʨʠʿʝ ʿʝʜʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʘ ʪʝʨʠʪʦʨʠʿʝ ʦʩʪʘʣʠʭ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʋʥʠʿʝ
21

. ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʦʚʘʿ ʚʠʜ ʩʣʦʙʦʜʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʝ ʜʨʞʘʚˀʘʥʠ 

ɽʋ ʤʦʛʫ ʩʣʦʙʦʜʥʦ ʢʨʝʪʘʪʠ, ʙʦʨʘʚʠʪʠ ʠ ʨʘʜʠʪʠ ʫ ʙʠʣʦ ʢʦʿʦʿ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ 

ʋʥʠʿʝ
22

. ʅʘʨʦʯʠʪʦ ʿʝ ʫ ʪʦʤ ʧʦʛʣʝʜʫ ʙʠʪʘʥ ʧʨʠʥʮʠʧ ʩʣʦʙʦʜʝ ʢʨʝʘʪˁʘ ʨʘʜʥʝ ʩʥʘʛʝ, 

ʢʦʿʠ ʿʝ ʙʣʠʞʝ ʜʝʬʠʥʠʩʘʥ ʫ ʋʛʦʚʦʨʫ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ
23

. 

ʉʣʦʙʦʜʘ ʧʨʫʞʘˁʘ ʫʩʣʫʛʘ ʧʦʜʨʘʟʫʤʝʚʘ ʧʨʠʚʨʝʤʝʥʦ ʧʨʘʚʦ ʧʨʘʚʥʠʭ ʠ 

ʬʠʟʠʯʢʠʭ ʣʠʮʘ ʢʦʿʘ ʩʫ ʥʘʩʪʘˁʝʥʘ, ʪʦ ʿʝʩʪ, ʠʤʘʿʫ ʩʝʜʠʰʪʝ, ʜʨʞʘʚˀʘʥʩʪʚʦ ʠʣʠ 

ʧʨʝʙʠʚʘʣʠʰʪʝ, ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʥʝʢʝ ʦʜ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʋʥʠʿʝ ʜʘ ʫʹʫ ʥʘ ʪʝʨʠʪʦʨʠʿʫ 

ʜʨʫʛʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠ ʜʘ ʪʘʤʦ ʩʪʘʣʥʦ ʠʣʠ ʧʨʠʚʨʝʤʝʥʦ ʧʨʫʞʘʿʫ ʠʣʠ ʧʨʠʤʘʿʫ 

ʫʩʣʫʛʝ, ʙʝʟ ʙʠʣʦ ʢʘʢʚʠʭ ʟʘʙʨʘʥʘ ʠ ʦʛʨʘʥʠʯʝˁʘ ʢʦʿʘ ʙʠ ʧʨʦʠʟʣʘʟʠʣʘ ʦʜ ʫʥʫʪʨʘʰˁʝʛ 

                                                           
20

 ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʯʣ. 34-35, ʯʣ. 110-113. ʋ ʧʨʘʢʩʠ ʩʫ ʥʘʨʦʯʠʪʦ ʙʠʣʠ ʩʧʦʨʥʠ ʧʦʿʘʤ 

Ăʤʝʨʘ ʢʦʿʝ ʩʫ ʝʢʚʠʚʘʣʝʥʪʥʝ ʫʚʦʟʥʠʤ ʠʣʠ ʠʟʚʦʟʥʠʤ ʮʘʨʠʥʩʢʠʤ ʜʘʞʙʠʥʘʤʘñ, ʢʘʦ ʠ Ăʤʝʨʘ 

ʝʢʚʠʚʘʣʝʥʪʥʠʭ ʢʦʣʠʯʠʥʩʢʠʤ ʦʛʨʘʥʠʯʝˁʠʤʘñ. ʆʚʝ ʜʠʣʝʤʝ ʿʝ ʨʘʟʨʝʰʠʦ ʉʫʜ ʧʨʘʚʜʝ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ 

Commission v. Italy (1969, OJ C 24/68, ɽCR 193), ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ Ăʩʚʘʢʘ ʚʨʩʪʘ ʥʦʚʯʘʥʝ ʪʘʢʩʝ, 

ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʠʟʥʦʩ ʠʣʠ ʦʙʨʘʟʣʦʞʝˁʝ ʮʠˀʘ ˁʝʥʝ ʧʨʠʤʝʥʝ, ʢʦʿʘ ʿʝ ʫʚʝʜʝʥʘ ʿʝʜʥʦʩʪʨʘʥʦ ʟʘ ʨʦʙʫ 

ʥʘʮʠʦʥʘʣʥʦʛ ʧʦʨʝʢʣʘ, ʠʣʠ ʫʚʝʟʝʥʫ ʨʦʙʫ, ʢʦʿʘ ʧʨʝʣʘʟʠ ʜʨʞʘʚʥʝ ʛʨʘʥʠʮʝ, ʘ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʮʘʨʠʥʫ ʫ 

ʩʪʨʦʛʦʤ ʩʤʠʩʣʫ ʪʝ ʨʝʯʠ, ʩʤʘʪʨʘ ʩʝ ʜʘʞʙʠʥʦʤ ʢʦʿʘ ʠʤʘ ʝʢʚʠʚʘʣʝʥʪʘʥ ʝʬʝʢʘʪ ʮʘʨʠʥʩʢʠʤ ʜʘʞʙʠʥʘʤʘ, 

ʯʘʢ ʠ ʫʢʦʣʠʢʦ ʦʥʘ ʥʝ ʦʙʝʟʙʝʹʫʿʝ ʜʦʙʠʪ ʜʨʞʘʚʠ, ʠʣʠ ʘʢʦ ʥʝʤʘ ʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʠ ʠʣʠ 

ʧʨʦʪʝʢʮʠʦʥʠʩʪʠʯʢʠ ʢʘʨʘʢʪʝʨ, ʠʣʠ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʟʘʰʪʠʪʥʫ ʤʝʨʫ ʫ ʦʜʥʦʩʫ ʥʘ ʜʦʤʘ˂ʝ ʧʨʦʠʟʚʦʜʝñ. ʉ 

ʜʨʫʛʝ ʩʪʨʘʥʝ, ʉʫʜ ʿʝ, ʫ ʩʣʫʯʘʿʫ Procureur de Roi, v Dassonvile (1974, OJ C8/74, 1074, ECR 193), ʧʦʜ 

ʤʝʨʘʤʘ ʝʢʚʠʚʘʣʝʥʪʥʠʤ ʢʦʣʠʯʠʥʩʢʠʤ ʦʛʨʘʥʠʯʝˁʠʤʘ ʩʤʘʪʨʘʦ Ăʩʚʝ ʜʨʞʘʚʥʝ ʥʦʨʤʝ ʜʦʥʝʪʝ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʢʦʿʝ ʤʦʛʫ ʜʠʨʝʢʪʥʦ ʠʣʠ ʧʦʩʨʝʜʥʦ, ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʠʣʠ ʧʦʪʝʥʮʠʿʘʣʥʦ ʦʪʝʞʘʪʠ 

ʪʨʛʦʚʠʥʫ ʫʥʫʪʘʨ ɿʘʿʝʜʥʠʮʝñ. ɽʋ ʿʝ ʫʚʝʣʘ ʠ ʢʦʤʫʥʠʪʘʨʥʫ ʤʘʨʢʫ ʢʚʘʣʠʪʝʪʘ (ʉɽ-conformity european 

marking) ʢʦʿʦʤ ʩʝ ʦʙʝʣʝʞʘʚʘʿʫ ʧʨʦʠʟʚʦʜʠ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʦʤʦʛʫ˂ʘʚʘ ʩʝ 

ˁʠʭʦʚʦ ʩʣʦʙʦʜʥʦ ʮʠʨʢʫʣʠʩʘˁʝ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ʆ ʦʚʦʤʝ ʚʠʜʠ ʚʠʰʝ:ɴʠʨʠ˂, ɸ., op.cit., 

ʩʪʨ. 409-410, European Commission, Commission Staff Working Document ĂFeasibility of a consumer 

safety mark and its possible relation to CE markingñ, SEC (2008)365 final, Brussels, 2008. 
21

 ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 224. 
22

 ʉʣʦʙʦʜʫ ʢʨʝʪʘˁʘ ʣʠʮʘ ʫʧʦʪʧʫˁʫʿʫ ʧʨʘʚʠʣʘ ʢʦʿʠʤʘ ʩʝ ʫʨʝʹʫʿʝ ʢʨʝʪʘˁʝ ʛʨʘʹʘʥʘ ɽʋ ʫ ʮʠˀʫ 

ʩʪʘʥʦʚʘˁʘ, ʢʨʝʪʘˁʝ ʨʘʜʥʠʢʘ ʠ ʯʣʘʥʦʚʘ ˁʠʭʦʚʠʭ ʧʦʨʦʜʠʮʘ, ʢʨʝʪʘˁʝ ʟʘʧʦʩʣʝʥʠʭ ʠ ʣʠʮʘ, ʢʦʿʘ ʥʠʩʫ 

ʛʨʘʹʘʥʠ ʋʥʠʿʝ, ʢʘʦ ʠ ʢʨʝʪʘˁʘ ʣʠʮʘ ʥʘ ʦʩʥʦʚʫ ʧʨʠʤʝʥʝ ʐʝʥʛʝʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ. ʉʘ ʦʚʦʤ ʩʣʦʙʦʜʦʤ 

ʩʫ ʥʘʨʘʩʢʠʜʠʚʦ ʧʦʚʝʟʘʥʝ ʩʣʦʙʦʜʘ ʥʘʩʪʘˁʠʚʘˁʘ, ʢʘʦ ʠ ʩʣʦʙʦʜʘ ʦʩʥʠʚʘˁʘ. ʆ ʦʚʦʤʝ ʚʠʜʠ ʚʠʰʝ: 

ɴʠʨʠ˂, ɸ., op.cit., ʩʪʨ. 416-418; ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 224-280; ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ 

ɽʋ, ʯʣ. 45-55. 
23

 ʋ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 45. ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʩʣʦʙʦʜʘ ʢʨʝʪʘˁʘ ʨʘʜʥʝ ʩʥʘʛʝ 

ʧʦʜʨʘʟʫʤʝʚʘ ʟʘʙʨʘʥʫ ʜʠʩʢʨʠʤʠʥʘʮʠʿʝ ʧʦ ʦʩʥʦʚʫ ʜʨʞʘʚˀʘʥʩʪʚʘ ʠʟʤʝʹʫ ʨʘʜʥʠʢʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫ 

ʧʦʛʣʝʜʫ ʟʘʧʦʰˀʘʚʘˁʘ, ʥʘʛʨʘʹʠʚʘˁʘ ʠ ʜʨʫʛʠʭ ʫʩʣʦʚʘ ʨʘʜʘ ʠ ʟʘʧʦʰˀʘʚʘˁʘ. ʆʚʘ ʦʜʨʝʜʙʘ ʩʝ ʥʝ 

ʧʨʠʤʝˁʫʿʝ ʥʘ ʟʘʧʦʰˀʘʚʘˁʝ ʫ ʿʘʚʥʠʤ ʩʣʫʞʙʘʤʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. 



34 

 

ʟʘʢʦʥʦʜʘʚʩʪʚʘ ʠʣʠ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʝ ʧʨʘʢʩʝ, ʧʦʜ ʠʩʪʠʤ ʫʩʣʦʚʠʤʘ ʢʘʦ ʠ ʜʦʤʘ˂ʘ 

ʣʠʮʘ, ʘʢʦ ʩʝ ʪʠʤʝ ʥʝ ʢʨʰʝ ʦʜʨʝʜʙʝ ʦ ʧʨʘʚʫ ʥʘʩʪʘˁʠʚʘˁʘ
24

.  

ʉʣʦʙʦʜʘ ʢʨʝʪʘˁʘ ʢʘʧʠʪʘʣʘ ʙʠ ʩʝ ʤʦʛʣʘ ʦʜʨʝʜʠʪʠ ʢʘʦ ʧʨʝʥʦʩ ʥʦʚʯʘʥʠʭ 

ʚʨʝʜʥʦʩʪʠ ʠʟ ʿʝʜʥʝ ʫ ʜʨʫʛʫ ʜʨʞʘʚʫ ʯʣʘʥʠʮʫ ʠʣʠ, ʧʨʝʥʦʩ ʥʦʚʯʘʥʠʭ ʚʨʝʜʥʦʩʪʠ 

ʠʟʤʝʹʫ ʨʝʟʠʜʝʥʪʘ ʠ ʥʝʨʝʟʠʜʝʥʪʘ, ʫʥʫʪʘʨ ʿʝʜʥʝ ʜʨʞʘʚʝ
25

. ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ 

ɽʋ ʛʦʚʦʨʠ ʦ ʩʣʦʙʦʜʠ ʢʨʝʪʘˁʘ ʢʘʧʠʪʘʣʘ ʠ ʩʣʦʙʦʜʠ ʧʣʘ˂ʘˁʘ. ʇʨʠʪʦʤ, ʥʝ ʜʘʿʝ ʩʝ 

ʜʝʬʠʥʠʮʠʿʘ ʦʚʝ ʩʣʦʙʦʜʝ, ʚʝ˂ ʩʝ ʥʘʚʦʜʠ ʜʘ ʩʫ ʟʘʙʨʘˁʝʥʘ ʩʚʘ ʦʛʨʘʥʠʯʝˁʘ ʢʨʝʪʘˁʘ 

ʢʘʧʠʪʘʣʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʢʘʦ ʠ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ ʪʨʝ˂ʠʭ ʜʨʞʘʚʘ. 

ʀʩʪʦ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʠ ʟʘ ʩʣʦʙʦʜʫ ʧʣʘ˂ʘˁʘ
26

. 

ɼʘʢʣʝ, ʧʦʤʝʥʫʪʝ ʩʣʦʙʦʜʝ ʧʨʝʜʩʪʘʚˀʘʿʫ Ăʢʘʤʝʥ ʪʝʤʝˀʘʮñ ʫʥʫʪʨʘʰˁʝʛ 

ʪʨʞʠʰʪʘ. ʅʘʨʘʚʥʦ, ʥʠʿʝ ʙʠʣʦ ʜʦʚʦˀʥʦ ʩʘʤʦ ʧʨʦʢʣʘʤʦʚʘʪʠ ʦʚʝ ʩʣʦʙʦʜʝ ʫ ʋʛʦʚʦʨʫ 

ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʚʝ˂ ʿʝ ʙʠʣʦ ʥʝʦʧʭʦʜʥʦ ʦʤʦʛʫ˂ʠʪʠ ʠ ˁʠʭʦʚʫ ʧʨʘʢʪʠʯʥʫ 

ʨʝʘʣʠʟʘʮʠʿʫ. ʉʪʦʛʘ ʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝ ʪʨʝʙʘ ʧʦʩʤʘʪʨʘʪʠ ʢʘʦ ʧʨʦʮʝʩ ʩʧʨʦʚʦʹʝˁʘ 

ʦʚʠʭ ʩʣʦʙʦʜʘ ʫ ʧʨʘʢʩʠ. ʋ ʪʦʤ ʧʦʛʣʝʜʫ, ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʜʦʥʝʣʝ ʚʝ˂ʠ ʙʨʦʿ 

ʫʨʝʜʙʠ, ʜʠʨʝʢʪʠʚʘ ʠ ʧʨʝʧʦʨʫʢʘ
27
, ʘʣʠ ʠ ʨʘʟʚʠʣʝ ʦʜʨʝʹʝʥʝ ʤʝʭʘʥʠʟʤʝ ʫ ʮʠˀʫ 

ʥʝʩʤʝʪʘʥʦʛ ʬʫʥʢʮʠʦʥʠʩʘˁʘ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ
28

.  
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 ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 283. ʋ ʩʢʣʘʜʫ ʩʘ ʯʣ. 57. ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʧʦʜ 

ʫʩʣʫʛʘʤʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʦʥʝ ʫʩʣʫʛʝ ʢʦʿʝ ʩʝ ʦʙʘʚˀʘʿʫ ʫʟ ʥʘʢʥʘʜʫ. ʆʥʝ ʫʢˀʫʯʫʿʫ: ʘ) ʜʝʣʘʪʥʦʩʪʠ 

ʠʥʜʫʩʪʨʠʿʩʢʦʛ ʢʘʨʘʢʪʝʨʘ; ʙ) ʜʝʣʘʪʥʦʩʪʠ ʪʨʛʦʚʘʯʢʦʛ ʢʘʨʘʢʪʝʨʘ; ʚ) ʜʝʣʘʪʥʦʩʪʠ ʟʘʥʘʪʩʢʦʛ ʢʘʨʘʢʪʝʨʘ; 

ʛ) ʜʝʣʘʪʥʦʩʪʠ ʩʣʦʙʦʜʥʠʭ ʧʨʦʬʝʩʠʿʘ. ʋ ʚʝʟʠ ʩʘ ʫʩʣʫʛʘʤʘ ɽʚʨʦʧʩʢʠ ʧʘʨʣʘʤʝʥʪ ʿʝ, ʢʨʘʿʝʤ 2006. 

ʛʦʜʠʥʝ, ʜʦʥʝʦ ɼʠʨʝʢʪʠʚʫ 2006/123/ɽʉ ʦ ʫʩʣʫʛʘʤʘ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ (Directive 2006/123/EC 

of the European Parliament and of the Council of 12 December 2006 on Services in the Internal Market). 

ɼʠʨʝʢʪʠʚʘ ʿʝ ʧʦʟʥʘʪʘ ʠ  ʢʘʦ Ăɹʦʣʢʰʪeʿ ʥʦʚʘ ʜʠʨʝʢʪʠʚʘñ (Bolkestein Directive). ɼʠʨʝʢʪʠʚʘ ʫʩʣʫʛʫ 

ʜʝʬʠʥʠʰʝ ʢʘʦ ʩʚʘʢʫ ʧʨʠʚʨʝʜʥʫ ʜʝʣʘʪʥʦʩʪ, ʠʟʚʨʰʝʥʫ ʦʜ ʩʪʨʘʥʝ ʩʘʤʦʩʪʘʣʥʦ ʟʘʧʦʩʣʝʥʦʛ ʣʠʮʘ, ʫʟ 

ʥʘʜʦʢʥʘʜʫ. ʆ ʦʚʦʤʝ ʚʠʜʠ ʰʠʨʝ ʫ: ɴʠʨʠ˂, ɸ., op.cit., ʩʪʨ. 412-416; ɴʠʨʠ˂, ɸ., ʉʣʦʙʦʜʘ ʧʨʫʞʘˁʘ 

ʫʩʣʫʛʘ ʥʘ ʪʨʞʠʰʪʫ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʫ ʩʚʝʪʣʫ ɹʦʣʢʰʪʝʿʥʦʚʝ ʜʠʨʝʢʪʠʚʝ 2006/123, Ăʇʨʘʚʦ 

ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʠ ʧʨʘʚʦ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝñ, ʇʨʘʚʥʠ ʬʘʢʫʣʪʝʪ, ʅʠʰ, ʩʚ. II , 2009., ʩʪʨ. 389-417; 

ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., ʦp.cit., ʩʪʨ. 281-300. 
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 ɹʘʙʠ˂, ɺ., ʇʦʿʘʤ ʠ ʟʥʘʯʘʿ ʩʣʦʙʦʜʥʝ ʮʠʨʢʫʣʘʮʠʿʝ ʢʘʧʠʪʘʣʘ, ʫ: ʇʨʘʚʥʠ ʠ ʝʢʦʥʦʤʩʢʠ ʦʢʚʠʨʠ 

ʫʢˀʫʯʠʚʘˁʘ ʿʫʛʦʩʣʦʚʝʥʩʢʠʭ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʫ ʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, 

ʂʨʘʛʫʿʝʚʘʮ, 1994, ʩʪʨ. 75, ʧʨʝʫʟʝʪʦ ʠʟ: ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 301. 
26

 ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʯʣ. 63. ʆ ʦʚʦʤʝ ʚʠʜʠ ʜʝʪʘˀʥʠʿʝ ʫ: ɴʠʨʠ˂, ɸ., op.cit., ʩʪʨ. 418-419; 

ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., ʦp.cit., ʩʪʨ. 301-317. 
27

 ʊʘʢʦ, ʂʦʤʠʩʠʿʘ ʠ ʉʘʚʝʪ ʩʫ ʜʦʥʝʣʝ ʩʣʝʜʝ˂ʝ ʘʢʪʝ: Regulation (EEC) 1612/68 of the Council of 15 

October 1968 on Freedom of Movement for Workers within the Community as Amended by Regulation 

312/76, [1968] OJ L257/2; Council Directive of 25 February 1964 on the Coordination of Special 

Measures Concerning the Movement and Residence of Foreign Nationals which are Justified on Grounds 

of Public Policy, Public Security or Public Health, (64/221/EEC), [1964] OJ 850/64; Council Directive of 

15 October 1968 on Abolition of Restrictions on Movement and Residence within the Community for 

Workers of Member States and their Families (68/360/EEC), [1968] OJ L257/13; Regulation (EEC) 

1251/70 of the Commission of 29 June 1970 on the Right of Workers to Remain in the Territory of a 
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ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʦʚʠ ʪʘʣʘʩ ʝʢʦʥʦʤʩʢʝ ʠ ʬʠʥʘʥʩʠʿʩʢʝ ʢʨʠʟʝ ʢʦʿʠ ʧʦʪʨʝʩʘ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʥʘʿʘʚʝ ʅʝʤʘʯʢʝ ʠ ʌʨʘʥʮʫʩʢʝ ʦ ʤʦʛʫ˂ʦʿ ʧʨʝʢʦʤʧʦʟʠʮʠʿʠ ʦʜʥʦʩʘ 

ʫʥʫʪʘʨ ʝʚʨʦʟʦʥʝ (Ăɽʚʨʦʧʘ ʫ ʜʚʘ ʢʦʣʦʩʝʢʘñ), ʢʘʦ ʠ ʩʪʨʘʭʦʚʘˁʘ ʦʜ ʧʦʜʝʣʝ ɽʋ ʥʘ ʜʚʘ 

ʙʣʦʢʘ ʫʩʣʝʜ ʨʘʩʧʘʜʘ ʝʚʨʦʟʦʥʝ, ʩʤʘʪʨʘʤʦ ʜʘ ˂ʝ ʜʦ˂ʠ ʜʦ ʧʨʦʤʝʥʘ ʫ ʥʘʯʠʥʫ 

ʬʫʥʢʮʠʦʥʠʩʘˁʘ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ. ʇʦ ʥʘʰʝʤ ʤʠʰˀʝˁʫ, ʫʥʫʪʨʘʰˁʝ ʪʨʞʠʰʪʝ 

˂ʝ ʥʘʩʪʘʚʠʪʠ ʜʘ ʝʛʟʠʩʠʪʨʘ ʠʟʤʝʹʫ ʙʦʛʘʪʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʧʨʝ ʩʚʝʛʘ ʅʝʤʘʯʢʝ ʠ 

ʌʨʘʥʮʫʩʢʝ, ʜʦʢ ˂ʝ ʟʘ ʦʩʪʘʪʘʢ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʟʘʧʘʣʠʭ ʫ ʜʫʞʥʠʯʢʫ ʢʨʠʟʫ (ʧʨʝ 

ʩʚʝʛʘ, ɻʨʯʢʘ ʠ ʀʪʘʣʠʿʘ) ʚʘʞʠʪʠ ʥʝʢʘ Ăʣʘʙʘʚʠʿʘñ ʬʦʨʤʘ ʪʨʞʠʰʥʝ ʠʥʪʝʛʨʘʮʠʿʝ.  

 

                                                                                                                                                                      
Member State After having been Employed in that State, [1970] OJ L142/24; Council Directive of 21 May 

1973 on the Abolition of Restrictions on Movement and Residence within the Community for Nationals of 

Member States with Regard to Establishment and the Provision of Services (73/148/EEC), [1973] OJ 

L172/14; Council Directive of 17 December 1974 Concerning the Right of Nationals of a Member State 

to Remain in the Terrutory of Another Member State after having pursued therein an Activity in Self-

employed Capacity (75/34/EEC), [1975] OJ L14/10; Council Directive of 22 March 1977 to Facilitate 

the Effective Exercise by Lawyers of Freedom to Provide Services (77/249/EEC), [1978] OJ 78/17; 

Council Directive of 21 December 1988 on a General System for the Recognition of Higher-Education 

Diplomas Awarded on Completion of Professional Education and Training of at Least Three Yearsô 

Duration (89/48/EEC), [1989] OJ L19/16; Council Recommendation 21 December 1988 Concerning 

Nationals of Member States who hold a Diploma Conferred in a Third State (89/49/EEC), [1989] OJ 

L19/24; Council Directive of 28 June 1990 on the Right of Residence (90/364/EEC), [1990] OJ L180/26; 

Council Directive of 28 June 1990 on the Right of Residence for Employees and Self-employed Persons 

who have Ceased Their Occupational Activity (90/365/EEC), [1990] OJ L180/28; Council Directive of 28 

June 1990 on the Right of Residence for Students (90/366/EEC), [1990] OJ L180/30, replaced by Council 

Directive 93/96, [1993] OJ L317/59; Third Council Capital Directive 88/361, [1988] OJ L178/5; 

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the Right of 

citizens of the Union and their family members to move and reside freely within the territory of the 

Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 

68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 

93/96/EEC; Council Directive of 28 June 1990 on the right of residence, 90/364/EEC, [1990] OJ 

L180/28; Directive 2006/123/EC of the European Parliament and the Council of 12 December 2006 on 

services in the internal market; Council Directive 2004/113/EC of 13.12.2004, implementing the 

principle of equal treatment between women and men in the access to and supply of goods and services; 

Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the 

recognition of professional qualifications, which repeals Directives 77/452/EEC, 77/453/EEC, 

78/686/EEC, 78/687/EEC, 78/1026/EEC, 78/1027/EEC, 80/154/EEC, 80/155/EEC, 85/384/EEC, 

85/432/EEC, 85/433/EEC, 89/48/EEC, 92/51/EEC, 93/16/EEC and 1999/42/EC. 
28

 ʊʫ ʩʝ ʤʠʩʣʠ ʥʘ ʧʨʠʥʮʠʧ ʫʟʘʿʘʤʥʦʛ ʧʨʠʟʥʘʚʘˁʘ ʠ ʧʨʠʥʮʠʧ ʥʝʜʠʩʢʨʠʤʠʥʘʮʠʿʝ. ʇʨʠʥʮʠʧ 

ʫʟʘʿʘʤʥʦʛ ʧʨʠʟʥʘʚʘˁʘ ʥʘʣʘʞʝ ʜʘ ʧʨʦʠʟʚʦʜʫ, ʢʦʿʠ ʩʝ ʣʝʛʘʣʥʦ ʥʘʣʘʟʠ ʫ ʧʨʦʤʝʪʫ ʫ ʿʝʜʥʦʿ ʜʨʞʘʚʠ 

ʯʣʘʥʠʮʠ, ʥʝ ʤʦʞʝ ʙʠʪʠ ʟʘʙʨʘˁʝʥ ʧʨʠʩʪʫʧ ʪʨʞʠʰʪʠʤʘ ʜʨʫʛʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʯʘʢ ʠ ʘʢʦ ʦʥ ʥʝ 

ʠʩʧʫˁʘʚʘ ʩʚʝ ʪʝʭʥʠʯʢʝ ʟʘʭʪʝʚʝ ʥʘ ʪʨʞʠʰʪʫ ʩʚʦʛ ʧʣʘʩʤʘʥʘ (ɴʠʨʠ˂, ɸ.,op.cit., ʩʪʨ. 423). ʇʦʤʝʥʫʪʠ 

ʧʨʠʥʮʠʧ ʿʝ ʙʣʠʞʝ ʫʨʝʹʝʥ ʋʨʝʜʙʦʤ 764/2008/EC (Regulation (EC) No 764/2008 of the European 

Parliament and of the Council of 9 July 2008 laying down procedures relating to the application of 

certain national technical rules to products lawfully marketed an another Member State and repealing 

Decision No 3052/95/EC). ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʨʠʥʮʠʧ ʥʝʜʠʩʢʨʠʤʠʥʘʮʠʿʝ ʩʘʜʨʞʘʥ ʿʝ ʫ ʯʣʘʥʫ 18. 

ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʠ ʟʘʙʨʘˁʫʿʝ ʙʠʣʦ ʢʘʢʚʫ ʜʠʩʢʨʠʤʠʥʘʮʠʿʫ ʧʦ ʦʩʥʦʚʫ ʜʨʞʘʚˀʘʥʩʪʚʘ. 
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2.3 ʇʦʿʘʤ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ ʪʨʞʠʰʪʫ ɽʋ 

 

ʆʯʫʚʘˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʦʜ 

ʧʨʠʦʨʠʪʝʪʥʠʭ ʟʘʜʘʪʘʢʘ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ. ɿʙʦʛ ʪʦʛʘ ʿʝ ʧʨʝʜ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, 

ʧʨʝ ʩʚʝʛʘ ʂʦʤʠʩʠʿʫ, ʧʦʩʪʘʚˀʝʥ ʟʘʜʘʪʘʢ ʚʨʰʠ ʢʦʥʪʨʦʣʫ ʧʦʥʘʰʘˁʘ ʧʨʠʚʨʝʜʥʠʭ 

ʩʫʙʿʝʢʘʪʘ ʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ʉʫʰʪʠʥʘ ʢʦʥʪʨʦʣʝ ʥʝ ʣʝʞʠ 

ʫ ʞʝˀʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʜʘ ʫʧʨʘʚˀʘʿʫ ʧʨʠʚʨʝʜʥʠʤ ʪʦʢʦʚʠʤʘ, ʚʝ˂ ʫ ʥʘʩʪʦʿʘˁʫ ʜʘ 

ʩʝ ʩʧʨʝʯʝ ʥʝʜʦʧʫʰʪʝʥʘ ʪʨʞʠʰʥʘ ʧʦʥʘʰʘˁʘ. ʅʝʩʧʨʦʚʦʹʝˁʝ ʢʦʥʪʨʦʣʝ 

ʧʨʦʫʟʨʦʢʦʚʘʣʦ ʙʠ ʧʨʝʛʨʘʹʠʚʘˁʝ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ ʠ ʥʘʥʝʣʦ ʙʠ ʰʪʝʪʫ 

ʧʦʪʨʦʰʘʯʠʤʘ. ʋ ʪʦʤ ʮʠˀʫ, ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʨʘʟʚʠʣʝ ʩʠʩʪʝʤ ʦʜʨʝʜʘʙʘ ʢʦʿʝ ʩʝ 

ʦʜʥʦʩʝ ʥʘ ʧʦʩʪʫʧʢʝ ʰʪʝʪʥʝ ʧʦ ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʨʦʮʝʩ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ɽʋ. 

ʉʢʫʧ ʪʠʭ ʦʜʨʝʜʘʙʘ ʧʨʝʜʩʪʘʚˀʘ ʧʨʘʚʦ ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʋ.  

ʆʜʨʝʜʙʘʤʘ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʩʝ ʫʨʝʹʫʿʝ: ʘ) ʢʘʨʪʝʣʩʢʦ ʧʦʥʘʰʘˁʝ 

(ʨʝʩʪʨʠʢʪʠʚʥʠ ʩʧʦʨʘʟʫʤʠ); ʙ) ʟʣʦʫʧʦʪʨʝʙʘ ʜʦʤʠʥʘʥʪʥʦʛ ʧʦʣʦʞʘʿʘ; ʚ) ʧʦʣʦʞʘʿ 

ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʠ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʠʤʘ ʿʝ ʜʨʞʘʚʘ ʜʦʜʝʣʠʣʘ ʠʩʢˀʫʯʠʚʘ ʠʣʠ ʧʦʩʝʙʥʘ 

ʧʨʘʚʘ; ʛ) ʬʫʟʠʿʝ; ʜ) ʤʘʪʝʨʠʿʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʿʝ a priori ʥʝʜʦʧʫʰʪʝʥʘ ʫ ʧʨʘʚʫ ɽʋ, ʘ ʨʝʛʫʣʠʩʘʥʘ ʿʝ 

ʯʣʘʥʦʚʠʤʘ 107-109. ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ʅʘʯʝʣʥʘ ʟʘʙʨʘʥʘ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ ʧʨʝʜʩʪʘʚˀʘ ʜʦʢʘʟ ʜʘ ʠ ʜʨʞʘʚʘ ʤʦʞʝ ʙʠʪʠ ʦʜʛʦʚʦʨʥʘ ʟʘ ʫʛʨʦʞʘʚʘˁʝ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ʆʜ ʪʦʛ ʧʨʘʚʠʣʘ ʧʦʩʪʦʿʝ ʠʟʫʟʝʮʠ, 

ʧʨʝʜʚʠʹʝʥʠ ʋʛʦʚʦʨʦʤ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ ˂ʝ ʫʪʚʨʹʠʚʘʪʠ ʜʘ ʣʠ 

ʿʝ ʜʨʞʘʚʘ ʩʚʦʿʠʤ ʜʝʣʦʚʘˁʝʤ ʧʨʝʢʨʰʠʣʘ ʦʜʨʝʜʙʝ ʋʌɽʋ.  

 

2.4 ʆʩʦʙʠʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ ɽʋ 

  

 ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʚʣʘʜʝ ʥʘ ʩʚʠʤ ʥʠʚʦʠʤʘ (ʣʦʢʘʣʥʦʤ, ʨʝʛʠʦʥʘʣʥʦʤ, 

ʥʘʮʠʦʥʘʣʥʦʤ ʠʣʠ ʥʘʜʥʘʮʠʦʥʘʣʥʦʤ), ʧʨʫʞʘʿʫ ʧʦʜʨʰʢʫ ʢʦʤʧʘʥʠʿʘʤʘ, ʠʟʨʘʞʝʥʫ 

ʢʨʦʟ ʚʝʦʤʘ ʰʘʨʦʣʠʢʝ ʦʙʣʠʢʝ ʬʠʥʘʥʩʠʿʩʢʝ ʠ ʜʨʫʛʝ ʧʦʤʦ˂ʠ
29
, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ 

                                                           
29

 ʋʢʦʣʠʢʦ ʩʝ ʧʦʛʣʝʜʘ ʧʨʘʢʩʘ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʧʨʠʤʝʪʠ˂ʝ ʩʝ ʜʘ ʿʝ ʙʨʦʿ ʬʦʨʤʠ 

ʫ ʢʦʿʠʤʘ ʩʝ ʿʘʚˀʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʠʤʧʦʟʘʥʪʘʥ ʠ ʩʪʘʣʥʦ ʩʝ ʫʚʝ˂ʘʚʘ. ʊʘʢʦ, ʧʦʨʝʜ ʥʘʚʝʜʝʥʠʭ ʦʙʣʠʢʘ, ʫ 

ʧʨʘʢʩʠ ʩʝ ʤʦʛʫ ʩʨʝʩʪʠ ʦʙʣʠʮʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʘʦ ʰʪʦ ʩʫ ʧʦʤʦ˂ ʫ ʮʠˀʫ ʧʦʢʨʠ˂ʘ ʪʨʦʰʢʦʚʘ ʚʠʰʢʘ 
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ʢʘʢʚʠ ˂ʝ ʙʠʪʠ ʝʬʝʢʪʠ ʜʨʞʘʚʥʝ ʠʥʪʝʨʚʝʥʮʠʿʝ ʥʘ ʢʦʥʢʫʨʝʥʪʩʢʝ ʪʦʢʦʚʝ ʥʘ ʪʨʞʠʰʪʫ. 

ʆʥʦ ʰʪʦ ʿʝ ʩʠʛʫʨʥʦ, ʪʦ ʿʝ ʜʘ ʦʚʘʢʚʘ ʧʦʤʦ˂ ʜʨʞʘʚʝ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʚʦˀʥʠʿʠ 

ʧʦʣʦʞʘʿ ʢʦʤʧʘʥʠʿʝ ʧʨʠʤʘʦʮʘ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ, ʯʠʤʝ ʩʝ ʦʥʠ ʜʦʚʦʜʝ ʫ 

ʥʝʧʦʚʦˀʥʠʿʠ ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʦʣʦʞʘʿ. ʊʦ ʧʦʩʝʙʥʦ ʜʦʣʘʟʠ ʜʦ ʠʟʨʘʞʘʿʘ ʢʘʜʘ 

ʜʦʜʝˀʝʥʘ ʧʦʤʦ˂ ʥʝʧʦʚʦˀʥʦ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʩʢʫ ʨʘʟʤʝʥʫ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ 

ɽʋ. ʀʧʘʢ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʿʝ ʫ ʥʝʢʠʤ ʧʨʠʣʠʢʘʤʘ ʢʦʨʠʩʥʘ. ʇʦʥʝʢʘʜ ʩʝ ʧʦʤʦ˂ʫ ˁʝ 

ʤʦʛʫ ʨʝʰʠʪʠ ʤʥʦʛʠ ʧʨʦʙʣʝʤʠ ʥʘ ʪʨʞʠʰʪʫ, ʢʦʿʠ ʤʦʛʫ ʥʘʩʪʘʪʠ ʫʩʣʝʜ ʜʝʿʩʪʚʘ 

ʨʘʟʣʠʯʠʪʠʭ ʯʠʥʠʣʘʮʘ. ɿʘʪʦ ʧʦʩʪʦʿʠ ʧʦʪʨʝʙʘ ʝʢʦʥʦʤʩʢʝ ʘʥʘʣʠʟʝ ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ, ʢʦʿʘ ʿʝ ʦʜʚʦʿʝʥʘ ʦʜ ʘʥʘʣʠʟʝ ʧʦʿʤʘ ʠ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ʂʦʥʪʨʦʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʝʜʩʪʘʚˀʘ ʢʦʥʪʨʦʣʫ ʦʜʣʫʢʘ ʥʘʮʠʦʥʘʣʥʠʭ ʚʣʘʜʘ, ʘ 

ˁʝʥʘ ʝʢʦʥʦʤʩʢʘ ʘʥʘʣʠʟʘ ʦʜʨʝʹʫʿʝ ʜʝʪʝʨʤʠʥʘʥʪʝ ʥʘʮʠʦʥʘʣʥʝ ʧʦʣʠʪʠʢʝ ʫ ʦʙʣʘʩʪʠ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ
30

.  

 ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʦʧʨʘʚʜʘʥʦ ʩʝ ʤʦʞʝ ʧʨʠʛʦʚʦʨʠʪʠ ʜʘ ʚʣʘʜʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ 

ʦʙʠʯʥʦ ʚʦʜʝ ʥʝʝʬʠʢʘʩʥʫ ʧʦʣʠʪʠʢʫ ʫ ʧʦʛʣʝʜʫ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ, ʰʪʦ ʟʘ ʧʦʩʣʝʜʠʮʫ 

ʠʤʘ ʨʘʩʠʧʘˁʝ ʝʥʦʨʤʥʠʭ ʥʦʚʯʘʥʠʭ ʩʨʝʜʩʪʘʚʘ, ʯʠʿʠ ʪʝʨʝʪ ʩʚʘʢʘʢʦ ʧʦʜʥʦʩʝ ʧʦʨʝʩʢʠ 

ʦʙʚʝʟʥʠʮʠ, ʦʜʥʦʩʥʦ ʧʨʠʚʨʝʜʘ ʠ ʛʨʘʹʘʥʠ. ʊʘʢʚʘ ʧʦʣʠʪʠʢʘ ʯʝʩʪʦ ʧʨʝʜʩʪʘʚˀʘ 

ʨʝʟʫʣʪʘʪ ʥʝʩʪʨʫʯʥʦʩʪʠ ʦʜʛʦʚʦʨʥʠʭ ʩʫʙʿʝʢʘʪʘ. ʀʤʘʿʫ˂ʠ ʪʦ ʫ ʚʠʜʫ, ʢʦʥʪʨʦʣʘ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʿʝ ʥʝʦʧʭʦʜʥʘ. ʆʥʘ ʧʦʜʨʘʟʫʤʝʚʘ ʩʚʝʦʙʫʭʚʘʪʥʫ ʘʥʘʣʠʟʫ ʫ ʩʚʘʢʦʤ 

ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ, ʩ ʪʠʤ ʰʪʦ ʿʝ ʝʢʦʥʦʤʩʢʘ ʘʥʘʣʠʟʘ ʪʘ ʢʦʿʘ ˂ʝ ʤʦʨʘʪʠ ʜʘ 

ʧʦʩʣʫʞʠ ʢʘʦ ʩʚʦʿʝʚʨʩʥʠ ʪʝʩʪ ʟʘ ʠʜʝʥʪʠʬʠʢʘʮʠʿʫ ʢʦʨʠʩʥʠʭ ʠ ʰʪʝʪʥʠʭ ʝʬʝʢʘʪʘ 

ʦʜʦʙʨʝʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ɼʨʫʛʘʯʠʿʝ ʨʝʯʝʥʦ, ʜʦʢ ʙʠ ʩʚʝʦʙʫʭʚʘʪʥʘ ʘʥʘʣʠʟʘ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠʤʘʣʘ ʟʘ ʮʠˀ ʜʘ ʫʪʚʨʜʠ ʝʚʝʥʪʫʘʣʥʦ ʧʦʩʪʦʿʘˁʝ ʧʦʨʝʤʝ˂ʘʿʘ ʥʘ 

ʪʨʞʠʰʪʫ, ʜʦʪʣʝ ʙʠ ʝʢʦʥʦʤʩʢʘ ʘʥʘʣʠʟʘ ʙʠʣʘ ʧʦʢʘʟʘʪʝˀ ʦʧʨʘʚʜʘʥʦʩʪʠ ʦʜʣʫʢʘ ʚʣʘʜʘ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʦ ʜʦʜʝʣʠ ʧʦʤʦ˂ʠ
31

. ʄʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʿʝ ʧʨʠʭʚʘʪˀʠʚʠ ʥʠʚʦ ʧʦʤʦ˂ʠ 

ʿʝʜʘʥ ʦʜ ʧʨʦʙʣʝʤʘ ʦʢʦ ʢʦʿʝʛ ʩʝ ʜʘʥʘʩ ʚʦʜʠ ʢʦʥʪʠʥʫʠʨʘʥʘ ʨʘʩʧʨʘʚʘ ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ. 

                                                                                                                                                                      
ʨʘʜʥʝ ʩʥʘʛʝ, ʧʦʤʦ˂ ʟʘ ʢʦʥʩʘʣʪʠʥʛ ʫʩʣʫʛʝ ʫ ʚʝʟʠ ʩʘ ʨʝʩʪʨʫʢʪʫʨʠʨʘˁʝʤ, ʢʦʥʚʝʨʪʠʙʠʣʥʝ ʤʝʥʠʮʝ, 

ʧʦʚʣʘʰ˂ʝʥʝ ʮʝʥʝ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ, ʜʨʞʘʚʥʝ ʛʘʨʘʥʮʠʿʝ ʟʘ ʜʝʚʠʟʥʝ ʛʫʙʠʪʢʝ ʫ ʚʝʟʠ ʩʘ ʟʘʿʤʦʚʠʤʘ 

ʟʘ ʧʨʦʠʟʚʦʜˁʫ ʫʛˀʘ ʠ ʯʝʣʠʢʘ, ʦʩʣʦʙʘʹʘˁʘ ʦʜ ʧʣʘ˂ʘˁʘ ʟʘ ʙʦʣʦʚʘˁʘ, ʢʦʥʚʝʨʟʠʿʝ ʜʫʛʘ ʫ ʦʩʥʠʚʘʯʢʠ 

ʢʘʰʠʪʘʣ ʪʨʛʦʚʘʯʢʠʭ ʜʨʫʰʪʘʚʘ, ʩʤʘˁʝˁʝ ʢʘʨʪʢʦʨʦʯʥʦʛ ʜʫʛʘ,ʢʘʧʠʪʘʣʠʟʘʮʠʿʘ ʢʘʤʘʪʥʠʭ ʦʣʘʢʰʠʮʘ ʠ 

ʪʘʢʦ ʜʘˀʝ. ʆ ʦʚʦʤʝ ʚʠʜʠ ʚʠʰʝ ʫ: ɻʘʩʤʠ, ɻ., ʇʨʠʥʮʠʧʠ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ 

ʢʦʥʪʝʢʩʪʫ ʧʨʦʮʝʩʘ ʩʪʘʙʠʣʠʟʘʮʠʿʝ ʠ ʘʩʦʮʠʿʘʮʠʿʝ-ʧʫʪʦʢʘʟ ʟʘ ʭʘʨʤʦʥʠʟʘʮʠʿʫ ʫ ʉʨʙʠʿʠ, ʌʠʥʘʥʩʠʿʝ 1-

6/2007, ʩʪʨ. 71-72. 
30

 Spector, D., State Aids: Economic Analysis and Practice in the European Union, 2007., ʩʪʨ. 177.  
31

 Ibidem. 
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ʇʨʠʪʦʤ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʨʠʦʨʠʪʝʪʥʦ ʚʦʜʝ ʨʘʯʫʥʘ ʦ ʪʦʤʝ ʢʘʢʦ ʜʘ ʧʨʦʥʘʹʫ 

ʢʨʠʪʝʨʠʿʫʤʝ ʟʘ ʦʜʨʝʹʠʚʘˁʝ ʚʠʩʠʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʘʦ ʠ ʤʦʜʘʣʠʪʝʪʝ ˁʝʥʦʛ 

ʢʦʦʨʜʠʥʠʨʘˁʘ. ʋ ʪʦʤ ʧʦʛʣʝʜʫ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʠʟʚʨʰʠʪʠ ʫʧʦʨʝʹʠʚʘˁʝ ʢʦʨʠʩʪʠ ʠ 

ʪʨʦʰʢʦʚʘ, ʘ ʢʘʦ ʤʝʨʠʣʦ ʫʩʧʝʰʥʦʩʪʠ ʩʝ ʤʦʞʝ ʫʟʝʪʠ ʩʪʝʧʝʥ ʢʦʨʝʢʮʠʿʝ ʪʨʞʠʰʥʠʭ 

ʥʝʜʦʩʪʘʪʘʢʘ
32

.  

 ɺʝ˂ ʿʝ ʩʧʦʤʝʥʫʪʦ ʜʘ ʚʣʘʜʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʯʝʩʪʦ ʥʝʨʝʟʦʥʩʢʠ ʜʦʜʝˀʫʿʫ 

ʧʦʤʦ˂, ʯʠʥʝ˂ʠ ʿʝ ʥʝʮʝʣʠʩʭʦʜʥʦʤ ʠ ʝʢʦʥʦʤʩʢʠ ʥʝʝʬʠʢʘʩʥʦʤ. ʋʧʨʘʚʦ ʩʝ ʫʩʣʝʜ ʪʦʛʘ 

ʠ ʿʘʚˀʘ ʧʦʪʨʝʙʘ ʟʘ ʢʦʥʪʨʦʣʦʤ ˁʝʥʝ ʜʦʜʝʣʝ. ʊʦ ʧʦʩʝʙʥʦ ʜʦʣʘʟʠ ʜʦ ʠʟʨʘʞʘʿʘ ʢʘʜʘ 

ʜʘʪʘ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʦʠʟʚʦʜʠ ʥʝʧʦʚʦˀʥʝ ʧʨʝʢʦʛʨʘʥʠʯʥʝ ʝʬʝʢʪʝ, ʯʠʤʝ 

ʨʝʤʝʪʠ ʪʨʛʦʚʠʥʫ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʊʘʜʘ ʩʝ ʢʦʥʪʨʦʣʘ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ 

ɽʚʨʦʧʩʢʝ ʂʦʤʠʩʠʿʝ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʂʦʤʠʩʠʿʘ) ʯʠʥʠ ʦʧʨʘʚʜʘʥʦʤ. ɺʣʘʜʝ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʤʦʛʫ ʜʦʜʝʣʠʪʠ ʧʦʤʦ˂ ʩʘ ʰʪʝʪʥʠʤ ʜʝʿʩʪʚʦʤ ʥʝ ʩʘʤʦ ʢʘʦ ʨʝʟʫʣʪʘʪ 

ʥʝʩʪʨʫʯʥʦʩʪʠ, ʚʝ˂ ʠ ʧʦʜ ʧʨʠʪʠʩʢʦʤ ʤʥʦʛʠʭ ʠʥʪʝʨʝʩʥʠʭ ʣʦʙʠʿʘ. ʇʦʩʝʙʘʥ ʧʨʦʙʣʝʤ 

ʫ ʦʚʦʤ ʩʤʠʩʣʫ ʧʨʝʜʩʪʘʚˀʘ ʜʝʣʦʚʘˁʝ ʠʥʪʝʨʝʩʥʠʭ ʛʨʫʧʘ ʢʦʿʝ, ʫʩʣʝʜ ʧʦʩʪʦʿʘˁʘ 

ʚʝʣʠʢʝ ʝʢʦʥʦʤʩʢʝ ʠ ʧʦʣʠʪʠʯʢʝ ʤʦ˂ʠ, ʚʨʰʝ ʧʨʠʪʠʩʘʢ ʥʘ ʚʣʘʜʫ ʢʘʢʦ ʙʠ ʙʘʰ ˁʠʤʘ, 

ʦʜʥʦʩʥʦ ˁʠʭʦʚʠʤ ʢʦʤʧʘʥʠʿʘʤʘ, ʙʠʣʘ ʜʦʜʝˀʝʥʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʘ ʥʝ 

ʢʦʥʢʫʨʝʥʪʠʤʘ. ʉʪʦʛʘ ʩʝ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʚʣʘʜʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ɽʋ 

ʥʝʨʝʪʢʦ ʨʫʢʦʚʦʜʝ ʧʦʣʠʪʠʯʢʠʤ, ʘ ʤʘˁʝ ʝʢʦʥʦʤʩʢʠʤ ʠʣʠ ʥʝʢʠʤ ʜʨʫʛʠʤ ʨʘʟʣʦʟʠʤʘ, 

ʰʪʦ ʥʘʚʦʜʠ ʤʥʦʛʝ ʜʘʥʘʩ ʜʘ ʩʤʘʪʨʘʿʫ ʜʘ ʫʣʦʛʘ ʂʦʤʠʩʠʿʝ ʥʠʿʝ ʫ ʪʦʤʝ ʜʘ ʩʧʨʝʯʘʚʘ 

ʚʣʘʜʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʘ ʩʝ ʫʧʫʰʪʘʿʫ ʫ ʨʘʩʠʧʥʠʯʢʫ ʿʘʚʥʫ ʧʦʪʨʦʰˁʫ, ʙʫʜʫ˂ʠ ʜʘ 

ʪʘʢʚʘ ʚʨʩʪʘ ʢʦʥʪʨʦʣʝ ʧʨʠʧʘʜʘ ʛʨʘʹʘʥʠʤʘ ʪʠʭ ʟʝʤʘˀʘ. ʊʦ ʥʘʨʦʯʠʪʦ ʚʘʞʠ ʫʢʦʣʠʢʦ 

ʪʘʢʚʘ ʝʢʦʥʦʤʩʢʘ ʧʦʣʠʪʠʢʘ ʚʣʘʜʝ ʥʝ ʫʪʠʯʝ ʥʘ ʜʨʫʛʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ɺʣʘʜʘʤʘ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʩʪʦʿʝ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ ʫʩʪʘʚʥʝ ʤʦʛʫ˂ʥʦʩʪʠ ʫʟ ʧʦʤʦ˂ ʢʦʿʠʭ ʙʠ 

ʤʦʛʣʝ ʜʘ ʦʛʨʘʥʠʯʝ ʤʦ˂ ʨʘʟʥʦʨʘʟʥʠʭ ʠʥʪʝʨʝʩʥʠʭ ʣʦʙʠʿʘ. ʄʝʹʫʪʠʤ, ʫ ʦʜʨʝʹʝʥʠʤ 

ʩʠʪʫʘʮʠʿʘʤʘ ʦʥʝ ʤʦʛʫ ʧʨʦʠʟʚʝʩʪʠ ʥʝʧʦʚʦˀʥʝ ʝʬʝʢʪʝ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʜʦʪʠʯʥʘ 

ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʝʢʦʥʦʤʩʢʠ ʦʧʨʘʚʜʘʥʘ ʠ ʜʦʧʫʰʪʝʥʘ ʩʘ ʩʪʘʥʦʚʠʰʪʘ 

ʢʦʥʢʫʨʝʥʪʩʢʠʭ ʥʦʨʤʠ. ʉʪʦʛʘ ʿʝ ʨʘʮʠʦʥʘʣʥʦ ʠʟʥʘ˂ʠ Ăʟʣʘʪʥʫ ʩʨʝʜʠʥʫñ ʠ ʜʦʧʫʩʪʠʪʠ 

                                                           
32

 ʈʠʟʚʘʥʦʚʠ˂, ɽ., ʄʿʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫʥʫʪʘʨ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʢʘʦ ʦʙʣʠʢ ʠʥʪʝʨʚʝʥʮʠʿʝ ʜʨʞʘʚʝ 

ʥʘ ʪʨʞʠʰʪʫ, ʊʨʘʥʟʠʮʠʿʘ, Vol. 9 No 19-20,ʊʫʟʣʘ, 2008., ʩʪʨ. 95-108. 
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ʜʦʜʝʣʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʥʝʢʠʤ ʫʥʘʧʨʝʜ ʜʝʬʠʥʠʩʘʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʫʟ 

ʠʩʪʦʚʨʝʤʝʥʫ ʟʘʰʪʠʪʫ ʦʜ ʫʪʠʮʘʿʘ ʧʦʤʝʥʫʪʠʭ ʣʦʙʠʩʪʠʯʢʠʭ ʛʨʫʧʘʮʠʿʘ
33

.  

 ʇʦʨʝʜ ʥʘʚʝʜʝʥʦʛ, ʥʝ ʪʨʝʙʘ ʧʨʝʥʝʙʨʝʛʥʫʪʠ ʥʠ ʟʥʘʯʘʿ ʠʥʪʝʨʝʩʘ ʧʦʣʠʪʠʯʢʝ 

ʝʣʠʪʝ, ʠʩʪʦʚʨʝʤʝʥʦ ʧʨʘ˂ʝʥʠʭ ʪʝʞˁʦʤ ʩʚʘʢʝ ʚʣʘʩʪʠ ʟʘ ʩʘʤʦʦʜʨʞʘˁʝʤ. ʋʧʨʘʚʦ 

ʪʘʢʚʠ ʣʠʯʥʠ ʠʥʪʝʨʝʩʠ, ʢʘʦ ʠ ʞʝˀʘ ʟʘ ʧʦʙʝʜʦʤ ʥʘ ʥʘʨʝʜʥʠʤ ʠʟʙʦʨʠʤʘ ʚʨʣʦ ʯʝʩʪʦ 

˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʿʝʜʘʥ ʦʜ ʚʦʜʝ˂ʠʭ ʦʧʨʝʜʝˀʫʿʫ˂ʠʭ ʬʘʢʪʦʨʘ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ  

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ɿʘʪʦ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʤʦʨʘ ʫ ʥʝʢʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʧʦʩʤʘʪʨʘʪʠ ʥʝ 

ʩʘʤʦ ʩʘ ʝʢʦʥʦʤʩʢʦʛ ʠʣʠ ʧʨʘʚʥʦʛ ʩʪʘʥʦʚʠʰʪʘ, ʚʝ˂ ʠ ʢʨʦʟ ʚʠʟʫʨʫ ʜʥʝʚʥʦ-

ʧʦʣʠʪʠʯʢʠʭ ʦʧʨʝʜʝˀʝˁʘ. ʋʢʦʣʠʢʦ ʙʠ ʩʝ ʧʨʦʙʣʝʤʠ ʝʢʦʥʦʤʩʢʝ ʠʣʠ ʧʨʘʚʥʝ ʧʨʠʨʦʜʝ 

ʤʦʛʣʠ ʝʚʝʥʪʫʘʣʥʦ ʨʝʰʠʪʠ, ʧʨʦʙʣʝʤʠ ʧʦʣʠʪʠʯʢʝ ʧʨʠʨʦʜʝ, ʢʘʦ ʠʟʨʘʟ 

ʥʝʩʘʚʨʰʝʥʦʩʪʠ ʠ ʪʨʦʤʦʩʪʠ ʩʘʚʨʝʤʝʥʠʭ ʜʝʤʦʢʨʘʪʠʿʘ, ʧʨʝʜʩʪʘʚˀʘ˂ʝ ʯʝʩʪʦ 

ʥʝʧʨʝʤʦʩʪʠʚʫ ʧʨʝʧʨʝʢʫ. 

 ʇʨʦʙʣʝʤ ʦʧʨʘʚʜʘʥʦʩʪʠ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʣʝʞʠ ʠ ʫ ˁʠʭʦʚʦʤ 

ʧʦʪʝʥʮʠʿʘʣʥʦʤ ʥʝʛʘʪʠʚʥʦʤ ʝʬʝʢʪʫ ʥʘ ʧʦʥʘʰʘˁʝ ʢʦʤʧʘʥʠʿʘ. ʅʘ ʧʨʠʤʝʨ, ʧʦʩʪʦʿʠ 

ʦʧʨʘʚʜʘʥʘ ʦʧʘʩʥʦʩʪ ʜʘ ˂ʝ ʢʦʤʧʘʥʠʿʝ, ʩʘʟʥʘʚʰʠ ʜʘ ˂ʝ ʜʦʙʠʪʠ ʬʠʥʘʥʩʠʿʩʢʫ ʧʦʤʦ˂ 

ʦʜ ʜʨʞʘʚʝ, ʧʨʠʣʘʛʦʜʠʪʠ ʩʚʦʿʝ ʧʦʩʣʦʚʘˁʝ ʪʦʿ ʯʠˁʝʥʠʮʠ, ʰʪʦ ʧʨʦʠʟʚʦʜʠ ʥʝʧʦʚʦˀʥʝ 

ʝʢʦʥʦʤʩʢʝ ʝʬʝʢʪʝ. ʊʦ ʿʝ ʣʦʛʠʯʥʦ ʿʝʨ, ʫ ʦʜʩʫʩʪʚʫ ʧʦʤʦ˂ʠ, ʢʦʤʧʘʥʠʿʝ ʠʥʚʝʩʪʠʨʘʿʫ 

ʟʥʘʯʘʿʥʘ ʩʨʝʜʩʪʚʘ ʫ ʠʩʪʨʘʞʠʚʘˁʝ ʠ ʨʘʟʚʦʿ, ʧʦʙʦˀʰʘˁʝ ʢʚʘʣʠʪʝʪʘ ʩʚʦʿʠʭ 

ʧʨʦʠʟʚʦʜʘ ʠ ʧʦʩʣʦʚʘˁʘ ʫʦʧʰʪʝ. ʉʘʟʥʘˁʝ ʜʘ ˂ʝ ˁʠʭʦʚ ʣʦʰ ʧʦʩʣʦʚʥʠ ʨʝʟʫʣʪʘʪ 

ʙʠʪʠ ʢʦʤʧʝʥʟʦʚʘʥ ʜʦʪʘʮʠʿʘʤʘ ʠʟ ʙʫ˅ʝʪʘ ʯʠʥʠ ʠʭ ʧʦʪʧʫʥʦ ʠʥʜʠʬʝʨʝʥʪʥʠʤ ʫ 

ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ ʢʦʿʠ ʩʫ ʩʫʦʯʝʥʠ ʩʘ ʩʚʠʤ ʦʧʘʩʥʦʩʪʠʤʘ ʠ ʨʠʟʠʮʠʤʘ ʤʦʜʝʨʥʦʛ 

ʧʦʩʣʦʚʘˁʘ. ɼʘʢʣʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʧʦʥʝʢʘʜ ʤʦʞʝ ʜʝʣʦʚʘʪʠ ʢʦʥʪʨʘʧʨʦʜʫʢʪʠʚʥʦ ʥʘ 

ʢʦʤʧʘʥʠʿʝ ʠ ʧʦʜʩʪʘ˂ʠ ʠʭ ʜʘ ʩʝ ʫ ʝʢʦʥʦʤʩʢʦʤ ʩʤʠʩʣʫ ʧʦʥʘʰʘʿʫ ʥʝʝʬʠʢʘʩʥʦ, 

ʙʫʜʫ˂ʠ ʜʘ ʟʘ ʣʦʰʝ ʧʦʩʣʦʚʥʝ ʨʝʟʫʣʪʘʪʝ ʥʝ˂ʝ ʙʠʪʠ ʢʘʞˁʝʥʝ, ʚʝ˂ ʯʘʢ ʥʘʛʨʘʹʝʥʝ. ʊʦ 

ʧʦʩʝʙʥʦ ʚʘʞʠ ʟʘ ʦʥʝ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʫ ʝʢʦʥʦʤʩʢʠʤ ʪʝʰʢʦ˂ʘʤʘ ʠ 

ʚʝʰʪʘʯʢʠ ʩʝ ʦʜʨʞʘʚʘʿʫ ʫ ʞʠʚʦʪʫ ʚʠʩʦʢʠʤ ʬʠʥʘʥʩʠʿʩʢʠʤ ʠʥʝʢʮʠʿʘʤʘ. ʋ ʜʠʨʝʢʪʥʦʿ 

ʚʝʟʠ ʩ ʦʚʠʤ ʧʨʦʙʣʝʤʦʤ ʿʝ ʚʝ˂ ʧʦʤʝʥʫʪʦ ʣʦʙʠʨʘˁʝ ʢʘʢʦ ʙʠ ʩʝ ʦʜʨʝʹʝʥʦʿ ʢʦʤʧʘʥʠʿʠ 

ʜʦʜʝʣʠʣʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʆʥʦ ʥʘʨʦʯʠʪʦ ʧʦʜʨʞʘʚʘ ʪʝʟʫ ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʦʩʠ ʩʘ 

ʩʦʙʦʤ ʙʨʦʿʥʝ ʥʝʛʘʪʠʚʥʝ ʝʬʝʢʪʝ, ʦʜ ʢʦʿʠʭ ʩʝ ʿʝʜʘʥ ʩʘʩʪʦʿʠ ʫ ʪʦʤʝ ʰʪʦ ˂ʝ ʢʦʤʧʘʥʠʿʝ 
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ʩʥʦʩʠʪʠ ʚʝʣʠʢʝ ʪʨʦʰʢʦʚʝ ʫʧʨʘʚʦ ʟʘ ʣʦʙʠʨʘˁʝ ʫ ʚʣʘʩʪʠʪʦʤ ʠʥʪʝʨʝʩʫ ʠʣʠ 

ʘʥʛʘʞʦʚʘˁʝ ʩʧʝʮʠʿʘʣʠʟʦʚʘʥʠʭ ʣʦʙʠʩʪʠʯʢʠʭ ʘʛʝʥʮʠʿʘ ʢʦʿʝ ˂ʝ ʫ ˁʠʭʦʚʦ ʠʤʝ ʨʘʜʠʪʠ 

ʫ ʮʠˀʫ ʜʦʙʠʿʘˁʘ ʜʨʞʘʚʥʠʭ ʩʨʝʜʩʪʘʚʘ. ʊʦ ʧʨʝʜʩʪʘʚˀʘ ʦʧʦʨʪʫʥʠʪʝʪʥʠ ʪʨʦʰʘʢ, ʿʝʨ 

ʩʫ ʩʝ ʪʠ ʬʠʥʘʥʩʠʿʩʢʠ ʨʝʩʫʨʩʠ ʤʦʛʣʠ ʧʨʝʫʩʤʝʨʠʪʠ ʫ ʜʨʫʛʝ, ʢʦʨʠʩʥʠʿʝ, ʥʘʤʝʥʝ ʢʘʦ 

ʰʪʦ ʿʝ ʨʘʟʚʦʿ ʧʨʦʠʟʚʦʜˁʝ, ʧʦʙʦˀʰʘˁʝ ʢʚʘʣʠʪʝʪʘ ʨʦʙʘ ʠ ʫʩʣʫʛʘ, ʤʘʨʢʝʪʠʥʛ, 

ʠʩʪʨʘʞʠʚʘˁʝ ʠ ʨʘʟʚʦʿ ʠ ʩʣʠʯʥʦ. ɱʘʩʥʦ ʿʝ ʜʘ ˂ʝ ʦʚʘ ʧʠʪʘˁʘ ʙʠʪʠ ʩʪʚʘʨ ʯʠʩʪʦ 

ʥʘʮʠʦʥʘʣʥʝ ʧʨʠʨʦʜʝ, ʘ ʥʝ ʂʦʤʠʩʠʿʝ, ʧʦʩʝʙʥʦ ʫʢʦʣʠʢʦ ʜʨʫʛʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʝ 

ʧʨʠʙʝʛʘʚʘʿʫ ʜʦʜʝʣʠ ʧʦʤʦ˂ʠ. ʀʧʘʢ, ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʫ ʥʝʢʠʤ ʩʠʪʫʘʮʠʿʘʤʘ 

ʠʥʪʝʨʚʝʥʮʠʿʘ ʂʦʤʠʩʠʿʝ ʥʝ˂ʝ ʙʠʪʠ ʧʦʪʨʝʙʥʘ. 

 

2.5 ʄʦʜʝʣʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʋ 

 

 ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʘʧʨʝʜ ʨʝʯʝʥʦ, ʧʦʩʪʘʚˀʘ ʩʝ ʣʦʛʠʯʥʦ ʧʠʪʘˁʝ ʟʘʰʪʦ ʩʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʠʧʘʢ, ʠ ʧʦʨʝʜ ʩʚʠʭ ʥʘʚʝʜʝʥʠʭ ʤʘʥʘ ʧʦʤʦ˂ʠ ʦʜʣʫʯʫʿʫ ʜʘ ʿʝ ʜʦʜʝʣʝ, 

ʦʜʥʦʩʥʦ ʰʪʘ ʿʝ ʪʦ ʰʪʦ ʧʦʜʩʪʠʯʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ (ʪʦ ʿʝʩʪ, ˁʠʭʦʚʝ ʚʣʘʜʝ) ʥʘ ʦʚʘʢʚʝ 

ʧʦʩʪʫʧʢʝ? ʅʘʨʘʚʥʦ, ʪʨʝʙʘ ʠʩʪʦʚʨʝʤʝʥʦ ʥʘʛʣʘʩʠʪʠ ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʠʿʝ ʫ ʩʚʠʤ 

ʩʠʪʫʘʮʠʿʘʤʘ ʥʝʜʦʧʫʰʪʝʥʘ ʠ ʥʝ ʥʦʩʠ ʫʚʝʢ ʩʘ ʩʦʙʦʤ ʰʪʝʪʥʝ ʝʬʝʢʪʝ. ʅʝʜʦʧʫʰʪʝʥʝ 

˂ʝ ʙʠʪʠ ʦʥʝ ʧʦʤʦ˂ʠ ʢʦʿʝ ʥʝʛʘʪʠʚʥʦ ʫʪʠʯʫ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. 

ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʯʠˁʝʥʠʮʫ ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫʤʘˁʫʿʝ ʛʨʘʥʠʯʥʠ (ʤʘʨʛʠʥʘʣʥʠ) 

ʪʨʦʰʘʢ ʢʦʤʧʘʥʠʿʝ ʧʨʠʤʘʦʮʘ
34
, ʪʦ ˂ʝ ʥʝʩʫʤˁʠʚʦ ʜʦʚʝʩʪʠ ʜʦ ˁʝʥʝ ʚʝ˂ʝ 

ʢʦʥʢʫʨʝʥʪʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʪʨʞʠʰʥʝ ʪʘʢʤʘʮʝ, ʢʦʿʘ ʩʝ ʤʘʥʠʬʝʩʪʫʿʝ ʢʨʦʟ ʥʠʞʝ 

ʮʝʥʝ, ʚʠʰʠ ʢʚʘʣʠʪʝʪ ʧʨʦʠʟʚʦʜʘ ʠ ʩʣʠʯʥʦ. ʋ ʚʝʟʠ ʩ ʧʦʤʝʥʫʪʠʤ ʧʠʪʘˁʝʤ ʟʘʰʪʦ ʩʝ 

ʜʨʞʘʚʝ ʦʜʣʫʯʫʿʫ ʜʘ ʜʘʿʫ ʧʦʤʦ˂ ʢʦʤʧʘʥʠʿʘʤʘ, ʨʘʟʚʠʣʝ ʩʫ ʩʝ ʦʜʨʝʹʝʥʝ ʪʝʦʨʠʿʝ ʠ 

ʤʦʜʝʣʠ ʦ ʢʦʿʠʤʘ ˂ʝʤʦ ʜʝʪʘˀʥʠʿʝ ʛʦʚʦʨʠʪʠ. 

 

2.5.1  ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʢʘʦ ʧʨʦʠʟʚʦʜʥʘ ʩʫʙʚʝʥʮʠʿʘ  

 

 ʅʘ ʦʚʦʤ ʤʝʩʪʫ ˂ʝ ʙʠʪʠ ʚʠʰʝ ʨʝʯʠ ʦ ʤʦʜʝʣʫ ʢʦʿʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʪʨʝʪʠʨʘ ʢʘʦ 

ʧʨʦʠʟʚʦʜʥʫ ʩʫʙʚʝʥʮʠʿʫ ʦʜʦʙʨʝʥʫ ʢʦʤʧʘʥʠʿʠ ʫ ʜʘʪʦʿ ʟʝʤˀʠ, ʟʘ ʢʦʿʫ ʿʝ 
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ɹʝʦʛʨʘʜ, 2008., ʩʪʨ. 141-142.  
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ʧʨʝʪʧʦʩʪʘʚˀʝʥʦ ʜʘ ʩʥʠʞʘʚʘ ʛʨʘʥʠʯʥʝ (ʤʘʨʛʠʥʘʣʥʝ) ʪʨʦʰʢʦʚʝ ʧʨʦʠʟʚʦʜˁʝ 

ʢʦʤʧʘʥʠʿʝ ʧʨʠʤʘʦʮʘ
35
. ʋ ʦʚʦʤ ʤʦʜʝʣʫ ʢʦʿʠ ʿʝ ʨʘʟʚʠʦ Collie

36
, ʧʦʣʘʟʠ ʩʝ ʦʜ ʜʘʪʦʛ 

ʙʨʦʿʘ ʜʨʞʘʚʘ ʄ ʫ ʢʦʿʠʤʘ ʢʦʤʧʘʥʠʿʝ ʧʨʦʠʟʚʦʜʝ ʭʦʤʦʛʝʥʫ ʨʦʙʫ, ʧʨʠ ʯʝʤʫ ʩʚʝ 

ʢʦʤʧʘʥʠʿʝ ʠʤʘʿʫ ʠʜʝʥʪʠʯʥʝ ʠ ʢʦʥʩʪʘʥʪʥʝ ʢʨʘʿˁʝ ʪʨʦʰʢʦʚʝ ʧʨʦʠʟʚʦʜˁʝ. ʇʨʝʤʘ 

ˁʝʛʦʚʦʤ ʤʦʜʝʣʫ, ʚʣʘʜʘ ʩʚʘʢʝ ʜʨʞʘʚʝ ʪʝʞʠ ʦʙʝʟʙʝʹʝˁʫ (ʤʘʢʩʠʤʠʨʘˁʫ) ʙʣʘʛʦʩʪʘˁʘ 

(welfare) ʟʘ ʩʚʦʿʝ ʛʨʘʹʘʥʝ ʠ ʫʢʦʣʠʢʦ ʩʚʝ ʟʝʤˀʝ ʩʠʤʫʣʪʘʥʦ ʧʦʩʪʘʚʝ ʚʣʘʩʪʠʪʠ ʥʠʚʦ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʦʤʧʘʥʠʿʝ ˂ʝ ʦʜʘʙʨʘʪʠ ʢʚʘʥʪʠʪʝʪ ʧʨʦʠʟʚʦʜˁʝ ʨʦʙʝ ʢʦʿʠ ʠʤ 

ʦʜʛʦʚʘʨʘ ʫ ʪʘʢʚʦʿ ʩʠʪʫʘʮʠʿʠ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʦʜʩʫʩʪʚʫ ʧʦʤʦ˂ʠ ʙʠ ʦʥʝ 

ʧʨʦʠʟʚʦʜʠʣʝ ʦʥʦʣʠʢʫ ʢʦʣʠʯʠʥʫ ʨʦʙʝ ʛʜʝ ʙʠ ʛʨʘʥʠʯʥʠ ʧʨʠʭʦʜ ʧʨʦʠʟʚʦʜˁʝ ʜʦʜʘʪʥʝ 

ʿʝʜʠʥʠʮʝ ʧʨʦʠʟʚʦʜʘ ʙʠʦ ʿʝʜʥʘʢ ʛʨʘʥʠʯʥʦʤ ʪʨʦʰʢʫ. ʋʢʦʣʠʢʦ ʢʦʤʧʘʥʠʿʘ ʧʨʠʤʘʣʘʮ 

ʟʘʭʚʘˀʫʿʫ˂ʠ ʜʘʪʦʿ ʧʦʤʦ˂ʠ ʧʦʚʝ˂ʘ ʩʚʦʿʫ ʧʨʦʠʟʚʦʜˁʫ, ʪʦ ˂ʝ ʜʦʚʝʩʪʠ ʜʦ ʩʤʘˁʝˁʘ 

ʧʨʦʠʟʚʦʜˁʝ ʩʪʨʘʥʠʭ ʢʦʥʢʫʨʝʥʘʪʘ, ʘʣʠ ˂ʝ ʦʥʠ ʠʩʪʦʚʨʝʤʝʥʦ ʟʘʿʝʜʥʦ ʧʦʚʝ˂ʘʪʠ 

ʚʣʘʩʪʠʪʫ ʧʨʦʠʟʚʦʜˁʫ. 

 ɼʘʢʣʝ, Collie ʥʘʚʦʜʠ ʜʘ ˂ʝ ʫʧʨʘʚʦ ʢʦʥʢʫʨʝʥʪʥʦʩʪ ʠʟʤʝʹʫ ʚʣʘʜʘ ʫ ʧʦʛʣʝʜʫ 

ʥʠʚʦʘ ʧʦʤʦ˂ʠ ʫ ʮʠˀʫ ʤʘʢʩʠʤʠʟʘʮʠʿʝ ʙʣʘʛʦʩʪʘˁʘ ʚʣʘʩʪʠʪʠʭ ʛʨʘʹʘʥʘ ʜʦʚʝʩʪʠ ʜʦ 

ʧʨʝʚʠʩʦʢʠʭ ʠʟʥʦʩʘ ʧʦʤʦ˂ʠ. ʆʥ ʩʤʘʪʨʘ ʜʘ, ʫʢʦʣʠʢʦ ʩʫ ʥʠʚʦʠ ʧʦʤʦ˂ʠ ʩʠʤʝʪʨʠʯʥʠ ʫ 

ʜʨʞʘʚʘʤʘ ʠ ʫʢʦʣʠʢʦ ʜʦʹʝ ʜʦ ʧʦʚʝ˂ʘˁʘ ʧʨʦʠʟʚʦʜˁʝ ʫ ʜʘʪʦʿ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ ʫʩʣʝʜ 

ʧʦʤʦ˂ʠ ʢʦʿʫ ʦʥʘ ʜʦʜʝˀʫʿʝ ʩʚʦʿʠʤ ʢʦʤʧʘʥʠʿʘʤʘ, ʪʦ ˂ʝ ʜʦʚʝʩʪʠ ʜʦ ʧʘʜʘ ʧʨʦʠʟʚʦʜˁʝ 

ʫ ʩʚʠʤ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ. ʀʧʘʢ, ʢʘʢʦ ʩʤʘʪʨʘ Collie, ʩʚʝʫʢʫʧʘʥ ʝʬʝʢʘʪ ˂ʝ ʙʠʪʠ 

ʠʟʨʘʞʝʥ ʢʨʦʟ ʧʦʚʝ˂ʘˁʝ ʧʨʦʠʟʚʦʜˁʝ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ɽʋ, ʰʪʦ ˂ʝ ʜʦʚʝʩʪʠ 

ʜʦ ʧʦʚʝ˂ʘˁʘ ʢʦʨʠʩʪʠ ʟʘ ʜʨʫʰʪʚʦ ʠ ʝʣʠʤʠʥʠʩʘʪʠ ʥʝʜʦʩʪʘʪʘʢ ʨʦʙʝ ʥʘ ʪʨʞʠʰʪʫ. 

ɱʘʩʥʦ, ʦʚʜʝ ʩʝ ʜʨʞʘʚʘ ʪʘʢʦʹʝ ʩʫʦʯʘʚʘ ʩʘ ʧʨʘʪʝ˂ʠʤ ʪʨʦʰʢʦʚʠʤʘ (shadow costs), ʿʝʨ 

˂ʝ ʩʝ ʧʦʤʦ˂ ʦʜʥʦʩʠʪʠ ʥʘ ʚʠʰʝ ʿʝʜʠʥʠʮʘ ʧʨʦʠʟʚʦʜʘ ʠ ʜʨʞʘʚʘ ˂ʝ ʧʣʘʪʠʪʠ ʚʠʰʠ 

ʠʟʥʦʩ ʧʦʤʦ˂ʠ ʟʘ ʩʚʘʢʫ ʿʝʜʠʥʠʮʫ ʧʨʦʠʟʚʦʜʘ ʧʨʦʠʟʚʝʜʝʥʫ ʥʘ ˁʝʥʦʿ ʪʝʨʠʪʦʨʠʿʠ, ʢʘʢʦ 

ʥʘ ʜʦʜʘʪʥʝ, ʪʘʢʦ ʠ ʥʘ ʿʝʜʠʥʠʮʝ ʧʨʦʠʟʚʦʜʘ ʢʦʿʝ ʩʫ ʩʝ ʧʨʦʠʟʚʦʜʠʣʝ ʠ ʧʨʝ ʧʦʚʝ˂ʘˁʘ 

ʥʠʚʦʘ ʧʦʤʦ˂ʠ. 

 ʇʦʚʝ˂ʘˁʝ ʧʦʤʦ˂ʠ ʧʦ ʿʝʜʠʥʠʮʠ ʧʨʦʠʟʚʦʜʘ ˂ʝ, ʧʦ ˁʝʛʦʚʦʤ ʤʠʰˀʝˁʫ, 

ʜʦʚʝʩʪʠ ʜʦ ʦʜʚʣʘʯʝˁʘ (Ăʢʨʘʹʝñ) ʧʦʩʣʦʚʘ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ ʢʦʥʢʫʨʝʥʪʠʤʘ ʠ ʜʦʥʝ˂ʝ 

                                                           
35

 Nitsche, R., Heidhues, P., Study on methods to analyse the impact of State aid on competition, 

European Economy, Economic papers, ʙʨ. 244, 2006, ʩʪʨ. 68. 
36

 Collie, D., State Aid in the European Union: The Prohibition of Subsidies in Integrated Markets,    

International Journal of Industrial Organisation, vol. 18, 2000, ʩʪʨ. 867-884. 



42 

 

ʚʝ˂ʫ ʢʦʨʠʩʪ ʜʨʞʘʚʠ ʢʦʿʘ ʿʝ ʪʫ ʧʦʤʦ˂ ʜʘʣʘ, ʥʝʛʦ ˁʝʥʠʤ ʢʦʥʢʫʨʝʥʪʠʤʘ. ʂʘʜ ʿʝ ʨʝʯ ʦ 

ʪʨʦʰʢʦʚʠʤʘ, ʜʨʞʘʚʘ ʢʦʿʘ ʿʝ ʜʘʣʘ ʧʦʤʦ˂ ʠʤʘ ʪʘʢʦʹʝ ʚʠʰʠ ʛʨʘʥʠʯʥʠ (ʤʘʨʛʠʥʘʣʥʠ) 

ʝʬʝʢʘʪ ʧʦʚʝ˂ʘˁʘ ʧʦʤʦ˂ʠ, ʠʩʪʦ ʢʘʦ ʠ ʛʨʫʧʘ ʢʦʥʢʫʨʝʥʪʩʢʠʭ ʜʨʞʘʚʘ, ʿʝʨ ʩʝ ˁʝʥʘ 

ʧʨʦʜʘʿʘ ʧʦʚʝ˂ʘʚʘ ʚʠʰʝ. ʀʩʪʦ ʚʘʞʠ ʠ ʟʘ ʧʨʘʪʝ˂ʠ ʪʨʦʰʘʢ ʫ ʚʝʟʠ ʩ ʿʝʜʠʥʠʮʘʤʘ 

ʧʨʦʠʟʚʦʜʘ ʢʦʿʝ ʩʫ ʙʠʣʝ ʧʨʦʠʟʚʝʜʝʥʝ ʫ ʦʜʩʫʩʪʚʫ ʧʦʚʝ˂ʘˁʘ ʧʦʤʦ˂ʠ. ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 

ʜʘ ʿʝ ʛʨʘʥʠʯʥʘ ʜʦʙʠʪ, ʢʦʿʫ ʜʨʞʘʚʘ ʜʘʚʘʣʘʮ ʧʦʤʦ˂ʠ ʦʩʪʚʘʨʠ, ʚʝ˂ʘ ʦʜ ʛʨʘʥʠʯʥʦʛ 

ʪʨʦʰʢʘ, ʚʣʘʜʝ ʩʝ ʦʧʨʝʜʝˀʫʿʫ ʟʘ ʥʝʩʨʘʟʤʝʨʥʝ ʥʠʚʦʝ ʧʦʤʦ˂ʠ. ʊʦ ʿʝ ʠ ʣʦʛʠʯʥʦ, ʿʝʨ 

ʜʨʞʘʚʘ ʜʘʚʘʣʘʮ ʧʨʦʬʠʪʠʨʘ ʚʠʰʝ ʥʝʛʦ ˁʝʥʠ ʢʦʥʢʫʨʝʥʪʠ.  

 Collie ʿʝ ʠʟ ʦʚʦʛʘ ʟʘʢˀʫʯʠʦ ʜʘ ʿʝ ʧʨʦʙʣʝʤ ʥʝʩʨʘʟʤʝʨʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

ʚʝʦʤʘ ʦʟʙʠˀʘʥ. ʆʥ ʩʤʘʪʨʘ ʜʘ ʙʠ ʪʘʿ ʧʨʦʙʣʝʤ ʥʘʿʙʦˀʝ ʨʝʰʠʣʘ ʂʦʤʠʩʠʿʘ, ʿʝʨ ʦʥʘ ʥʝ 

ʙʠ ʠʤʘʣʘ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʜʨʞʘʚʘ, ʧʦʜʩʪʠʮʘʿ ʜʘ ʦʜʦʙʨʠ ʧʨʝʪʝʨʘʥʫ ʧʦʤʦ˂ ʫ ʮʠˀʫ 

ʦʪʠʤʘˁʘ ʪʨʞʠʰʥʦʛ ʫʜʝʣʘ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʀʩʪʦʚʨʝʤʝʥʦ, Collie ʿʝ ʫ 

ʩʚʦʿ ʤʦʜʝʣ ʫʢˀʫʯʠʦ ʠ ʨʘʟʣʠʯʠʪʝ ʧʨʦʠʟʚʦʜʝ ʠ ʜʦʰʘʦ ʜʦ ʟʘʢˀʫʯʢʘ ʜʘ, ʫʢʦʣʠʢʦ ʩʫ 

ʧʨʦʠʟʚʦʜʠ ʜʦʚʦˀʥʦ ʙʣʠʩʢʠ ʩʫʧʩʪʠʪʫʪʠ, ʘ ʧʨʘʪʝ˂ʠ ʪʨʦʰʢʦʚʠ ʚʣʘʜʝ ʠʩʪʦʚʨʝʤʝʥʦ 

ʜʦʚʦˀʥʦ ʚʠʩʦʢʠ, ʟʘʙʨʘʥʘ ʧʦʤʦ˂ʠ ˂ʝ ʜʦʚʝʩʪʠ ʜʦ ʧʦʚʝ˂ʘˁʘ ʫʢʫʧʥʦʛ ʙʣʘʛʦʩʪʘˁʘ. ʉ 

ʜʨʫʛʝ ʩʪʨʘʥʝ, ʘʢʦ ʩʫ ʧʨʦʠʟʚʦʜʠ ʜʦʚʦˀʥʦ ʨʘʟʣʠʯʠʪʠ, ʟʘʙʨʘʥʘ ʧʦʤʦ˂ʠ ˂ʝ ʥʝʛʘʪʠʚʥʦ 

ʜʝʣʦʚʘʪʠ ʥʘ ʩʚʝʫʢʫʧʥʦ ʙʣʘʛʦʩʪʘˁʝ ʩʚʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʿʝʨ ˂ʝ ʥʝʛʘʪʠʚʥʠ ʝʬʝʢʪʠ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʥʘ ʩʪʨʘʥʝ ʧʨʦʠʟʚʦʹʘʯʝ ʙʠʪʠ ʧʨʝʚʘʛʥʫʪʠ ʧʦʟʠʪʠʚʥʠʤ ʝʬʝʢʪʠʤʘ ʥʘ 

ʩʪʨʘʥʝ ʧʦʪʨʦʰʘʯʝ. 

 ɼʘʢʣʝ, ʧʨʝʤʘ ʦʚʦʤ ʤʦʜʝʣʫ, ʫʤʘˁʝˁʝ ʠʟʥʦʩʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʮʠˀʫ 

ʧʦʚʝ˂ʘˁʘ ʙʣʘʛʦʩʪʘˁʘ ʙʠ ʙʠʣʦ ʦʧʨʘʚʜʘʥʦ ʫ ʩʠʪʫʘʮʠʿʠ: ʧʨʚʦ, ʢʘʜʘ ʢʦʤʧʘʥʠʿʝ 

ʦʙʝʟʙʝʹʫʿʫ ʜʦʚʦˀʥʦ ʙʣʠʩʢʝ ʩʫʧʩʪʠʪʫʪʝ ʪʘʢʦ ʜʘ ʧʦʩʪʦʿʠ ʟʥʘʯʘʿʘʥ ʥʝʛʘʪʠʚʘʥ ʝʬʝʢʘʪ 

ʥʘ ʢʦʤʧʘʥʠʿʝ ʫ ʜʨʫʛʠʤ ʟʝʤˀʘʤʘ; ʜʨʫʛʦ, ʢʘʜʘ ʩʫ ʧʨʘʪʝ˂ʠ ʪʨʦʰʢʦʚʠ (shadow costs) 

ʧʨʠʢʫʧˀʘˁʘ ʩʨʝʜʩʪʘʚʘ ʚʠʩʦʢʠ; ʠ ʥʘʿʟʘʜ, ʪʨʝ˂ʝ, ʢʘʜʘ ʨʝʣʘʪʠʚʥʦ ʚʠʩʦʢ ʫʜʝʦ 

ʩʚʝʫʢʫʧʥʝ ʪʨʞʠʰʥʝ ʪʨʘʞˁʝ ʥʘʩʪʘʿʝ ʫ ʦʜʥʦʩʥʦʿ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ
37

.  
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2.5.2 ʄʦʜʝʣ ʫʤʘˁʠʚʘˁʘ ʛʨʘʥʠʯʥʦʛ ʪʨʦʰʢʘ ʧʨʦʠʟʚʦʜˁʝ ʫ ʮʠˀʫ ʿʘʯʝ 

ʢʦʥʢʫʨʝʥʪʥʦʩʪʠ ʥʘ ʜʨʫʛʠʤ ʪʨʞʠʰʪʠʤʘ 

 

 ʇʦʨʝʜ ʤʦʜʝʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʜ ʢʦʿʠʭ ʩʝ ʧʨʦʠʟʚʦʹʘʯʠ ʠ ʧʦʪʨʦʰʘʯʠ 

ʥʘʣʘʟʝ ʫʥʫʪʘʨ ʿʝʜʥʦʛ ʟʘʿʝʜʥʠʯʢʦʛ ʪʨʞʠʰʪʘ, ʪʨʝʙʘ ʧʦʤʝʥʫʪʠ ʠ ʦʙʣʠʢʝ ʢʦʜ ʢʦʿʠʭ ʩʝ 

ʧʨʦʠʟʚʦʹʘʯʠ ʥʘʣʘʟʝ ʫ ʿʝʜʥʦʿ ʠʣʠ ʚʠʰʝ ʜʨʞʘʚʘ, ʘ ʧʦʪʨʦʰʘʯʠ ʫ ʪʨʝ˂ʦʿ ʟʝʤˀʠ. ʇʨʝʤʘ 

ʦʚʦʤ ʤʦʜʝʣʫ, ʫʢʦʣʠʢʦ ʜʨʞʘʚʝ ɸ ʜʦʜʝʣʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ ʩʫʙʚʝʥʮʠʿʘ 

ʩʚʦʿʦʿ ʢʦʤʧʘʥʠʿʠ, ʦʥʘ ʪʠʤ ʯʠʥʦʤ ʫʤʘˁʫʿʝ ʛʨʘʥʠʯʥʠ ʪʨʦʰʘʢ ʧʨʦʠʟʚʦʜˁʝ ʠ ʪʘʢʦ 

ʦʤʦʛʫ˂ʘʚʘ ʪʦʿ ʢʦʤʧʘʥʠʿʠ ʜʘ ʫʹʝ ʫ ʦʰʪʨʠʿʫ ʢʦʥʢʫʨʝʥʪʩʢʫ ʫʪʘʢʤʠʮʫ ʩʘ ʩʚʦʿʠʤ 

ʨʠʚʘʣʦʤ ʫ ʜʨʞʘʚʠ ɹ
38
. ʋʢʦʣʠʢʦ ʩʝ ʢʦʥʢʫʨʝʥʮʠʿʘ ʠʟʤʝʹʫ ʢʦʤʧʘʥʠʿʘ ʟʘʩʥʠʚʘ ʥʘ 

ʢʚʘʥʪʠʪʝʪʫ, ʦʥʜʘ ˂ʝ ʧʨʘʢʪʠʯʥʦ ʚʣʘʜʘ ʜʨʞʘʚʝ ʢʦʿʘ ʿʝ ʜʦʜʝʣʠʣʘ ʧʦʤʦ˂ ʩʚʦʿʦʿ 

ʢʦʤʧʘʥʠʿʠ, ʜʠʨʝʢʪʥʦ ʫʪʠʮʘʪʠ ʥʘ ʢʦʣʠʯʠʥʫ ʨʦʙʝ ʢʦʿʘ ˂ʝ ʩʝ ʥʘ˂ʠ ʥʘ ʪʨʞʠʰʪʫ, 

ʙʫʜʫ˂ʠ ʜʘ ˂ʝ ʢʦʥʢʫʨʝʥʪʩʢʘ ʢʦʤʧʘʥʠʿʘ ʣʦʮʠʨʘʥʘ ʫ ʜʨʫʛʦʿ ʜʨʞʘʚʠ ʩʤʘˁʠʪʠ ʩʚʦʿʫ 

ʧʨʦʠʟʚʦʜˁʫ ʫ ʦʜʥʦʩʫ ʥʘ ʨʠʚʘʣʘ, ʠʜʫ˂ʠ ʣʦʛʠʢʦʤ ʤʘʢʩʠʤʠʟʘʮʠʿʝ ʜʦʙʠʪʠ. ʊʦ ʟʥʘʯʠ 

ʜʘ ʿʝ ʚʣʘʜʘ ʜʨʞʘʚʝ ɸ ʫ ʩʪʨʘʪʝʰʢʦʿ ʧʨʝʜʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʞʘʚʫ ɹ, ʿʝʨ ʤʦʞʝ ʜʘ 

ʫʪʠʯʝ ʥʘ ʢʦʣʠʯʠʥʫ ʨʦʙʝ ʢʦʿʘ ˂ʝ ʩʝ ʧʨʦʠʟʚʝʩʪʠ ʫ ʜʨʞʘʚʠ ɹ
39

. 

 ʋʢʦʣʠʢʦ, ʧʘʢ, ʦʙʝ ʟʝʤˀʝ ʦʜʣʫʯʝ ʜʘ ʜʦʜʝʣʝ ʧʦʤʦ˂ ʩʚʦʿʠʤ ʢʦʤʧʘʥʠʿʘʤʘ, 

ʧʨʝʤʘ ʦʚʦʤ ʤʦʜʝʣʫ ˂ʝ ʜʦ˂ʠ ʜʦ ʩʠʤʝʪʨʠʯʥʝ ʩʠʪʫʘʮʠʿʝ. ʅʘʠʤʝ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 

ʧʦʩʪʦʿʘˁʝ ʠʜʝʥʪʠʯʥʦʛ ʧʦʜʩʪʠʮʘʿʘ ʟʘ ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ ʠ ʨʝʘʢʮʠʿʫ ʨʠʚʘʣʘ ʫ ʜʨʫʛʦʿ 

ʜʨʞʘʚʠ, ʜʦ˂ʠ ˂ʝ ʧʨʘʢʪʠʯʥʦ ʜʦ ʠʜʝʥʪʠʯʥʦʛ ʢʚʘʥʪʠʪʝʪʘ ʫ ʧʨʦʠʟʚʦʜˁʠ ʠ ʪʨʞʠʰʥʦʛ 

ʫʜʝʣʘ ʦʜ ʧʦ 50%. ʆʚʘʢʘʚ ʩʮʝʥʘʨʠʦ ˂ʝ, ʧʨʝʤʘ ʦʚʦʤ ʤʦʜʝʣʫ, ʧʦʜʩʪʘ˂ʠ ʞʝʰ˂ʫ 

ʢʦʥʢʫʨʝʥʮʠʿʫ ʠʟʤʝʹʫ ʢʦʤʧʘʥʠʿʘ ʟʝʤʘˀʘ ɸ ʠ ɹ, ʯʠʤʝ ˂ʝ ʩʝ ʧʦʜʩʪʘ˂ʠ ʩʥʠʞʘʚʘˁʝ 

ʮʝʥʘ ʠʟʥʘʜ ʛʨʘʥʠʯʥʦʛ ʪʨʦʰʢʘ ʠ ʩʘʤʠʤ ʪʠʤ, ʜʦʙʠʪ ˂ʝ ʙʠʪʠ ʥʠʞʘ. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ, 

ʩʧʦʨʘʟʫʤ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʦ ʥʝʢʦʨʠʰ˂ʝˁʫ ʩʫʙʚʝʥʮʠʿʘ ʠʜʝ ʫ ʢʦʨʠʩʪ ʜʨʞʘʚʝ 

ʧʨʦʠʟʚʦʹʘʯʘ, ʙʫʜʫ˂ʠ ʜʘ ʩʫʙʚʝʥʮʠʿʝ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʘʤʦ ʦʨʫʞʿʝ ʫ 

ʮʠˀʫ ʧʨʠʩʚʘʿʘˁʘ ʰʪʦ ʚʝ˂ʝʛ ʪʨʞʠʰʥʦʛ ʫʜʝʣʘ, ʢʦʿʠʤ ʥʠʩʫ ʫʙʣʘʞʝʥʠ ʥʝʜʦʩʪʘʮʠ ʥʘ 

ʪʨʞʠʰʪʫ
40
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 ʆ ʦʚʦʤ ʤʦʜʝʣʫ ʚʠʜʝʪʠ ʚʠʰʝ ʫ: Brander, J., Spencer, G., Export Subsidies and International Market 

Share Rivalry, Journal of International Economics, 1985; Eaton, J., Grossman, G., Optimal Trade and 

Industrial Policy Under Oligopoly, Quarterly Journal of Economics, Vol. 101, 1986., ʩʪʨ. 383-406. 
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 Nitsche, R., Heidhues, P., op.cit., ʩʪʨ. 72. 
40
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 ɼʘʢʣʝ, ʫ ʪʝʦʨʠʿʠ ʩʫ ʨʘʟʚʠʿʝʥʠ ʦʜʨʝʹʝʥʠ ʤʦʜʝʣʠ ʯʠʿʠ ʿʝ ʦʩʥʦʚʥʠ ʮʠˀ ʙʠʦ ʜʘ 

ʦʙʿʘʩʥʝ ʨʘʟʣʦʛʝ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʤʧʘʥʠʿʘʤʘ. ʇʨʝʤʘ ʥʘʰʝʤ ʤʠʰˀʝˁʫ, 

ʦʚʠ ʤʦʜʝʣʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʢʫʧ ʩʧʝʢʫʣʘʮʠʿʘ ʦ ʧʦʥʘʰʘˁʫ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʥʘ 

ʪʨʞʠʰʪʫ ʥʘʢʦʥ ʜʨʞʘʚʥʝ ʠʥʪʝʨʚʝʥʮʠʿʝ. ʊʘʯʥʦ ʿʝ ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʤʦʞʝ ʜʦʚʝʩʪʠ 

ʜʦ ʧʦʚʝ˂ʘˁʘ ʧʨʦʠʟʚʦʜˁʝ ʢʦʤʧʘʥʠʿʝ ʢʦʿʦʿ ʿʝ ʜʦʜʝˀʝʥʘ, ʘʣʠ ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ˂ʝ 

ʩʪʨʘʥʠ ʢʦʥʢʫʨʝʥʪʠ ʧʦ ʘʫʪʦʤʘʪʠʟʤʫ ʩʤʘˁʠʪʠ ʚʣʘʩʪʠʪʫ ʧʨʦʠʟʚʦʜˁʫ. ʆʜʣʫʢʘ ʦ 

ʧʦʚʝ˂ʘˁʫ/ʩʤʘˁʝˁʫ ʧʨʦʠʟʚʦʜˁʝ ʟʘʚʠʩʠ˂ʝ, ʧʨʝ ʩʚʝʛʘ, ʦʜ ʧʦʩʣʦʚʥʝ ʧʦʣʠʪʠʢʝ 

ʢʦʥʢʫʨʝʥʘʪʘ ʠ ˁʠʭʦʚʝ ʧʨʦʮʝʥʝ ʪʨʝʥʫʪʥʦʛ ʩʪʘˁʘ ʥʘ ʪʨʞʠʰʪʫ. ʆʩʠʤ ʪʦʛʘ, Collie ʩʝ 

ʧʨʝʚʠʰʝ ʦʩʣʘˁʘ ʥʘ ʟʥʘʯʘʿ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ɼʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʩʝ, ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ, ʨʫʢʦʚʦʜʝ ʧʨʝʚʘʩʭʦʜʥʦ ʥʘʮʠʦʥʘʣʥʠʤ 

ʠʥʪʝʨʝʩʠʤʘ ʠ ʧʦʪʨʝʙʘʤʘ ʩʚʦʿʠʭ ʛʨʘʹʘʥʘ. ʆʥʝ ʞʝʣʝ ʜʘ ʧʦʤʦʛʥʫ ʩʚʦʿʦʿ ʧʨʠʚʨʝʜʠ, ʘ 

ʬʫʥʢʮʠʦʥʠʩʘˁʝ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ ʠ ʟʘʿʝʜʥʠʯʢʘ ʜʦʙʨʦʙʠʪ ʥʠʩʫ ʫ ʧʨʚʦʤ ʧʣʘʥʫ. 

ʉʪʦʛʘ, ʝʚʝʥʪʫʘʣʥʘ ʟʘʙʨʘʥʘ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʥʝ˂ʝ 

ʥʝʛʘʪʠʚʥʦ ʫʪʠʮʘʪʠ ʥʘ ʩʚʝʫʢʫʧʥʦ ʙʣʘʛʦʩʪʘˁʝ ʩʚʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʚʝ˂ ʩʘʤʦ ʥʘ 

ʜʨʞʘʚʫ ʯʣʘʥʠʮʫ ʢʦʿʘ ʿʫ ʿʝ ʜʦʜʝʣʠʣʘ.  

 

2.6 ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʠ ʝʢʩʪʝʨʥʘʣʠʿʝ  

 

 ʇʦʨʝʜ ʥʘʚʝʜʝʥʠʭ ʥʝʛʘʪʠʚʥʠʭ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʚʘˀʘ ʠʩʪʘ˂ʠ 

ʜʘ ʦʥʘ ʤʦʞʝ ʫ ʦʜʨʝʹʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʜʘ ʙʫʜʝ ʦʜ ʢʦʨʠʩʪʠ ʠ ʜʘ ʜʦʧʨʠʥʝʩʝ 

ʨʝʰʘʚʘˁʫ ʧʦʿʝʜʠʥʠʭ ʥʝʜʦʩʪʘʪʘʢʘ ʥʘ ʪʨʞʠʰʪʫ, ʢʦʿʠ ʩʝ ʤʦʛʫ ʿʘʚʠʪʠ ʫʩʣʝʜ 

ʝʢʩʪʝʨʥʘʣʠʿʘ  (externalities)
41

. ʇʦʩʪʦʿʠ ʚʠʰʝ ʜʝʬʠʥʠʮʠʿʘ ʝʢʩʪʝʨʥʘʣʠʿʘ, ʦʜ ʢʦʿʠʭ 

˂ʝʤʦ ʧʦʤʝʥʫʪʠ ʥʝʢʦʣʠʮʠʥʫ. ʊʘʢʦ, ʇʠʛʫ ʿʝ ʜʝʬʠʥʠʩʘʦ ʧʦʿʘʤ ʝʢʩʪʝʨʥʘʣʠʿʘ ʥʘ 

ʩʣʝʜʝ˂ʠ ʥʘʯʠʥ. ʅʝʢʦ ʣʠʮʝ, ʥʘ ʧʨʠʤʝʨ ɸ, ʧʨʫʞʠ˂ʝ ʥʝʢʫ ʫʩʣʫʛʫ ʣʠʮʫ ɹ ʠ ʜʦʙʠ˂ʝ ʟʘ 

ʪʦ ʦʜʛʦʚʘʨʘʿʫ˂ʫ ʥʘʢʥʘʜʫ. ʇʨʫʞʘˁʝ ʦʚʝ ʫʩʣʫʛʝ ʠʩʪʦʚʨʝʤʝʥʦ ˂ʝ ʥʝʢʦʤ ʪʨʝ˂ʝʤ ʣʠʮʫ 

ʥʝʭʦʪʠʯʥʦ ʪʘʢʦʹʝ ʧʨʫʞʠʪʠ ʥʝʢʫ ʢʦʨʠʩʥʫ ʠʣʠ ʰʪʝʪʥʫ ʫʩʣʫʛʫ ʠ ʪʦ ʪʘʢʦ ʜʘ ʩʝ 

ʢʦʨʠʩʥʦʩʪ ʦʚʝ ʫʩʣʫʛʝ ʥʝ ʤʦʞʝ ʥʘʧʣʘʪʠʪʠ, ʦʜʥʦʩʥʦ ʫʯʠˁʝʥʫ ʰʪʝʪʫ ʥʠʿʝ ʜʫʞʘʥ 

ʥʘʜʦʢʘʥʜʠʪʠ. ʅʝʭʦʪʠʯʥʠ ʫʞʠʚʘʣʘʮ ʜʦʙʨʝ ʠʣʠ ʣʦʰʝ ʫʩʣʫʛʝ, ʪʦ Ăʪʨʝ˂ʝ ʣʠʮʝñ, ʤʦʞʝ 

                                                           
41

 ɽʢʩʪʝʨʥʘʣʠʿʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʝʢʦʥʦʤʩʢʠ ʧʦʿʘʤ, ʢʦʿʠ ʿʝ ʫ ʝʢʦʥʦʤʩʢʫ ʪʝʦʨʠʿʫ ʫʚʝʦ ɸ. ʄʘʨʰʘʣ (A. 

Marshall) ʧʦʜ ʥʘʟʠʚʦʤ ʝʢʩʪʝʨʥʘ ʝʢʦʥʦʤʠʯʥʦʩʪ. ʇʠʛʫ (A.C.Pigou) ʦʧʰʠʨʥʦ ʠʟʫʯʘʚʘ ʦʚʘʿ ʧʨʦʙʣʝʤ ʫ 

ʦʢʚʠʨʫ ʪʝʦʨʠʿʘ ʝʢʦʥʦʤʩʢʦʛ ʙʣʘʛʦʩʪʘˁʘ. ʆ ʦʚʦʤʝ ʚʠʜʠ: ʐʫʚʘʢʦʚ, ʊ., ʐʘʛʠ, ɸ., ʄʠʢʨʦʝʢʦʥʦʤʠʿʘ, 

ʉʫʙʦʪʠʮʘ, 2009., ʩʪʨ. 370. 
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ʙʠʪʠ ʩʚʘʢʘʢʦ ʠ ʛʨʫʧʘ ˀʫʜʠ, ʠʣʠ ʥʝʢʦ ʧʨʘʚʥʦ ʣʠʮʝ
42

. ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ 

ʝʢʩʪʝʨʥʘʣʠʿʝ ʦʟʥʘʯʘʚʘʿʫ ʢʘʦ ʫʩʣʫʛʫ ʯʠʿʘ ʜʨʫʰʪʚʝʥʘ ʢʦʨʠʩʥʦʩʪ ʥʠʿʝ ʿʝʜʥʘʢʘ ʥʫʣʠ, 

ʪʦ ʿʝʩʪ, ʦʥʘ ʫʪʠʯʝ ʥʘ ʬʫʥʢʮʠʿʫ ʪʨʦʰʢʦʚʘ ʠʣʠ ʢʦʨʠʩʥʦʩʪʠ ʥʝʢʦʛ ʧʨʠʚʨʝʜʥʦʛ 

ʩʫʙʿʝʢʪʘ, ʘʣʠ ʥʝ ʧʦʩʪʦʿʠ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʪʨʞʠʰʪʝ ʟʘ ʚʘʣʦʨʠʟʘʮʠʿʫ ʜʘʪʝ ʫʩʣʫʛʝ ʧʦ 

ʟʘʢʦʥʠʤʘ ʧʦʥʫʜʝ ʠ ʪʨʘʞˁʝ
43

. ʇʨʝʤʘ ʤʠʰˀʝˁʠʤʘ ʥʝʢʠʭ ʜʨʫʛʠʭ ʘʫʪʦʨʘ, 

ʝʢʩʪʝʨʥʘʣʠʿʝ ʩʝ ʦʜʨʝʹʫʿʫ ʢʘʦ ʥʝʢʦʤʧʝʥʟʦʚʘʥʠ ʫʪʠʮʘʿ ʧʦʩʪʫʧʘʢʘ ʥʝʢʝ ʦʩʦʙʝ ʥʘ 

ʜʦʙʨʦʙʠʪ ʜʨʫʛʦʛʘ ʩʘ ʩʪʨʘʥʝ
44

, ʠʣʠ, ʧʘʢ, ʧʨʝʜʩʪʘʚˀʘʿʫ ʫʯʠʥʢʝ ʧʨʝʣʠʚʘˁʘ ʢʦʿʠ ʩʝ 

ʿʘʚˀʘʿʫ ʢʘʜ ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ ˀʫʜʠ ʥʘʤʝ˂ʫ ʪʨʦʰʢʦʚʝ ʠʣʠ ʢʦʨʠʩʪʠ ʥʘ ʜʨʫʛʝ ʠʟʚʘʥ 

ʪʨʞʠʰʪʘ
45

. ʋ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʤʦʛʫ ʧʨʦʥʘ˂ʠ ʩʪʘʚʦʚʠ ʧʦ ʢʦʿʠʤʘ ʝʢʩʪʝʨʥʘʣʠʿʝ ʥʘʩʪʘʿʫ 

ʢʘʢʦ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʜʦʙʨʦʙʠʪ ʧʦʪʨʦʰʘʯʘ ʥʝ ʟʘʚʠʩʠ ʩʘʤʦ ʦʜ ʢʦʥʟʫʤʠʨʘʥʝ ʨʦʙʝ, 

ʚʝ˂ ʠ ʦʜ ʢʦʥʟʫʤʠʨʘʥʝ ʠ ʧʨʦʠʟʚʝʜʝʥʝ ʨʦʙʝ ʦʜ ʩʪʨʘʥʝ ʜʨʫʛʠʭ ʣʠʮʘ, ʪʘʢʦ ʠ ʢʘʜʘ 

ʧʨʦʬʠʪ ʢʦʤʧʘʥʠʿʝ ʥʝ ʟʘʚʠʩʠ ʿʝʜʠʥʦ ʦʜ  ˁʝʥʦʛ ʚʣʘʩʪʠʪʦʛ ʢʦʨʠʰ˂ʝˁʘ ʬʘʢʪʦʨʘ 

ʧʨʦʠʟʚʦʜˁʝ, ʥʝʛʦ ʠ ʢʦʨʠʰ˂ʝˁʘ ʜʨʫʛʠʭ ʩʫʙʿʝʢʘʪʘ
46

. 

 ɽʢʩʪʝʨʥʘʣʠʿʝ ʤʦʛʫ ʙʠʪʠ ʧʦʟʠʪʠʚʥʝ ʠ ʥʝʛʘʪʠʚʥʝ. ʅʝʛʘʪʠʚʥʝ ʝʢʩʪʝʨʥʘʣʠʿʝ ʩʝ 

ʿʘʚˀʘʿʫ, ʥʘ ʧʨʠʤʝʨ, ʫ ʦʙʣʘʩʪʠ ʟʘʰʪʠʪʝ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ, ʢʘʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʥʝʢʦʿ ʢʦʤʧʘʥʠʿʠ ʦʤʦʛʫ˂ʠ ʧʦʚʝ˂ʘˁʝ ʧʨʠʚʨʝʜʥʝ ʘʢʪʠʚʥʦʩʪʠ ʫ ʿʝʜʥʦʤ ʩʝʢʪʦʨʫ, ʘ 

ʠʥʜʫʩʪʨʠʿʩʢʠ ʢʘʧʘʮʠʪʝʪʠ ʜʦʚʝʜʫ ʜʦ ʫʛʨʦʞʘʚʘˁʘ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ, ʦʜʥʦʩʥʦ ʜʦ 

ˁʝʥʦʛ ʟʘʛʘʹʝˁʘ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʢʣʘʩʠʯʘʥ ʧʨʠʤʝʨ ʧʦʟʠʪʠʚʥʠʭ ʝʢʩʪʝʨʥʘʣʠʿʘ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʨʘʟʚʦʿ, ʙʫʜʫ˂ʠ ʜʘ ʦʥʝ ʜʦʥʦʩʝ 

ʢʨʘʪʢʦʨʦʯʥʦ ʠʣʠ ʜʫʛʦʨʦʯʥʦ ʙʨʦʿʥʘ ʧʨʝʠʤʫ˂ʩʪʚʘ ʢʦʤʧʘʥʠʿʘʤʘ. ʋ ʤʦʜʝʨʥʦʤ ʩʚʝʪʫ 

ʢʦʤʧʘʥʠʿʝ, ʥʘʨʦʯʠʪʦ ʤʫʣʪʠʥʘʮʠʦʥʘʣʥ, ʯʝʩʪʦ ʫʣʘʞʫ ʫ ʦʚʝ ʩʚʨʭʝ ʟʥʘʯʘʿʥʘ ʩʨʝʜʩʪʚʘ. 

ʊʘʢʦ, ʥʘ ʧʨʠʤʝʨ, ʧʦʟʥʘʪʘ ʢʦʤʧʘʥʠʿʘ ʊʦʦʿʪʘ ʿʝ ʫ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʨʘʟʚʦʿ ʫʣʦʞʠʣʘ 

ʧʨʝʢʦ ʤʠʣʠʿʘʨʜʫ ʘʤʝʨʠʯʢʠʭ ʜʦʣʘʨʘ. ʆʚʘʢʦ ʚʝʣʠʢʝ ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʥʦʚʝ ʪʝʭʥʦʣʦʛʠʿʝ 

ʠ ʨʘʟʚʦʿ ʜʦʥʦʩʝ ʚʠʰʝʩʪʨʫʢʝ ʢʦʨʠʩʪʠ ʧʦ ʢʦʤʧʘʥʠʿʫ, ʘʣʠ ʠ ʧʨʠʚʨʝʜʫ ʜʨʞʘʚʝ ʫ 

ʮʝʣʠʥʠ ʫ ʢʦʿʦʿ ʦʥʘ ʧʦʩʣʫʿʝ. ʂʘʜ ʿʝ ʨʝʯ ʦ ʢʦʤʧʘʥʠʿʠ, ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʠʩʪʨʘʞʠʚʘˁʘ ʠ 

ʨʘʟʚʦʿ, ʧʦ ʧʨʘʚʠʣʫ, ʜʦʚʝʜʫ ʜʦ ʙʨʦʿʥʠʭ ʪʝʭʥʦʣʦʰʢʠʭ ʫʥʘʧʨʝʹʝˁʘ ʧʨʦʠʟʚʦʜʥʦʛ 
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ʧʨʦʮʝʩʘ ʠ ʿʘʯʘˁʘ ˁʝʥʝ ʢʦʥʢʫʨʝʥʪʩʢʝ ʩʧʦʩʦʙʥʦʩʪʠ ʥʘ ʪʨʞʠʰʪʫ. ʊʨʝʙʘ ʠʤʘʪʠ ʫ 

ʚʠʜʫ ʜʘ ʠ ˁʝʥʠ ʢʦʥʢʫʨʝʥʪʠ ʫʣʘʞʫ ʦʜʨʝʹʝʥʘ ʩʨʝʜʩʪʚʘ ʫ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʨʘʟʚʦʿ, ʧʘ 

ʦʚʝ ʠʥʚʝʩʪʠʮʠʿʝ ʠʤʘʿʫ ʥʝ ʩʘʤʦ ʝʢʦʥʦʤʩʢʠ, ʚʝ˂ ʠ ʩʪʨʘʪʝʰʢʠ ʟʥʘʯʘʿ ʟʘ ʢʦʤʧʘʥʠʿʝ. 

ʊʦ ʿʝ ʧʦʩʝʙʥʦ ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʦ ʟʘ ʦʙʣʘʩʪ ʠʥʬʦʨʤʘʮʠʦʥʠʭ ʪʝʭʥʦʣʦʛʠʿʘ ʠ 

ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʿʘ, ʛʜʝ ʩʫ ʠʥʦʚʘʮʠʿʝ ʧʨʘʢʪʠʯʥʦ ʜʥʝʚʥʦʛ ʢʘʨʘʢʪʝʨʘ. ɿʙʦʛ ʪʦʛʘ 

ʦʜʩʫʩʪʚʦ ʫʣʘʛʘˁʘ ʫ ʨʘʟʚʦʿ ʤʦʞʝ ʟʥʘʯʠʪʠ ʢʨʘʭ ʢʦʤʧʘʥʠʿʝ ʥʘ ʪʨʞʠʰʪʫ. ʉ ʜʨʫʛʝ 

ʩʪʨʘʥʝ, ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʨʘʟʚʦʿ ʜʦʥʦʩʝ ʙʨʦʿʥʝ ʧʦʛʦʜʥʦʩʪʠ ʠ ʜʨʞʘʚʠ ʫ 

ʢʦʿʦʿ ʦʜʥʦʩʥʘ ʢʦʤʧʘʥʠʿʘ ʧʦʩʣʫʿʝ, ʢʘʦ ʠ ˁʝʥʠʤ ʛʨʘʹʘʥʠʤʘ. ɺʝ˂ʠ ʧʨʠʭʦʜʠ 

ʢʦʤʧʘʥʠʿʝ ʟʥʘʯʠ˂ʝ ʠ ʚʝ˂ʝ ʧʦʨʝʩʢʝ ʧʨʠʭʦʜʝ ʟʘ ʜʨʞʘʚʫ, ʧʦʚʝ˂ʘˁʝ ʟʘʧʦʩʣʝʥʦʩʪʠ, 

ʨʘʩʪʝʨʝ˂ʝˁʝ ʧʝʥʟʠʦʥʠʭ ʬʦʥʜʦʚʘ, ʚʠʰʠ ʞʠʚʦʪʥʠ ʩʪʘʥʜʘʨʜ ʜʦʤʠʮʠʣʥʦʛ 

ʩʪʘʥʦʚʥʠʰʪʚʘ, ʢʘʦ ʠ ʙʨʦʿʥʝ ʜʨʫʛʝ ʧʦʛʦʜʥʦʩʪʠ. 

ʋ ʚʝʟʠ ʩʘ ʧʦʤʝʥʫʪʠʤ ʝʢʩʪʝʨʥʘʣʠʿʘʤʘ ʩʫ ʠ ʿʘʚʥʘ ʜʦʙʨʘ (public goods). ʆʥʘ ʩʫ 

ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʘ ʧʦ ʪʦʤʝ ʰʪʦ ʙʠʣʦ ʢʦʿʠ ʧʦʪʝʥʮʠʿʘʣʥʠ ʧʦʪʨʦʰʘʯ ʤʦʞʝ ʜʘ ʩʝ 

ʢʦʨʠʩʪʠ ˁʠʭʦʚʠʤ ʧʦʛʦʜʥʦʩʪʠʤʘ. ʊʝʰʢʦ ʿʝ, ʘ ʧʦʥʝʢʘʜ ʠ ʥʝʤʦʛʫ˂ʝ, ʠʩʢˀʫʯʠʪʠ ʙʠʣʦ 

ʢʦʛʘ ʦʜ ʤʦʛʫ˂ʥʦʩʪʠ ʜʘ ʠʭ ʢʦʨʠʩʪʠ. ɳʠʭʦʚʘ ʩʧʝʮʠʬʠʯʥʘ ʦʜʣʠʢʘ ʩʝ ʩʘʩʪʦʿʠ ʫ 

ʦʜʩʫʩʪʚʫ ʢʦʥʢʫʨʝʥʮʠʿʝ ʫ ʢʦʨʠʰ˂ʝˁʫ. ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʢʦʨʠʰ˂ʝˁʝ ʦʚʠʭ ʜʦʙʘʨʘ (ʥʘ 

ʧʨʠʤʝʨ, ʫʩʣʫʛʝ ʿʘʚʥʦʛ ʩʝʨʚʠʩʘ, ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ) ʦʜ ʩʪʨʘʥʝ 

ʿʝʜʥʦʛ ʩʫʙʿʝʢʪʘ ʥʝ ʫʤʘˁʫʿʝ ʤʦʛʫ˂ʥʦʩʪʠ ʟʘ ʜʨʫʛʝ ʩʫʙʿʝʢʪʝ ʜʘ ʠʭ ʢʦʨʠʩʪʝ. ʇʦ 

ʧʨʘʚʠʣʫ, ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʯʝʩʪʦ ʿʝ ʧʦʚʝʟʘʥʦ ʩ 

ʛʫʙʠʮʠʤʘ ʫ ʧʦʩʣʦʚʘˁʫ, ʿʝʨ ʿʝ ʪʦ ʟʘʜʘʪʘʢ ʧʦʚʝʟʘʥ ʩʘ ʟʥʘʯʘʿʥʠʤ ʪʨʦʰʢʦʚʠʤʘ. ʇʦʰʪʦ 

ʩʝ ʦʙʘʚˀʘˁʝ ʦʚʘʢʚʠʭ ʜʝʣʘʪʥʦʩʪʠ ʥʝ ʙʠ ʤʦʛʣʦ ʫʩʧʝʰʥʦ (ʧʨʦʬʠʪʘʙʠʣʥʦ) ʚʨʰʠʪʠ ʦʜ 

ʩʪʨʘʥʝ ʢʦʤʧʘʥʠʿʘ ʠʟ ʧʨʠʚʘʪʥʦʛ ʩʝʢʪʦʨʘ, ʫʣʦʛʘ ʜʨʞʘʚʝ ʦʜʥʦʩʥʦ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

ʦʚʜʝ ʧʦʩʝʙʥʦ ʜʦʣʘʟʠ ʜʦ ʠʟʨʘʞʘʿʘ. ʉʪʦʛʘ ʥʝ ʪʨʝʙʘ ʜʘ ʯʫʜʠ ʰʪʦ ʟʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ 

ʦʚʦʿ ʦʙʣʘʩʪʠ ʧʦʩʪʦʿʠ ʧʦʩʝʙʘʥ ʧʨʘʚʥʠ ʨʝʞʠʤ ʫ ɽʋ. ʎʠˀ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʦʚʦʤ 

ʩʣʫʯʘʿʫ ʿʝ ʫʩʧʝʰʥʦ ʦʙʘʚˀʘˁʝ ʦʚʝ ʜʝʣʘʪʥʦʩʪʠ ʫ ʢʦʨʠʩʪ ʩʚʠʭ ʛʨʘʹʘʥʘ, ʫʟ 

ʠʩʪʦʚʨʝʤʝʥʦ ʦʙʝʟʙʝʹʝˁʝ ʝʢʦʥʦʤʩʢʝ ʝʬʠʢʘʩʥʦʩʪʠ. 

ɼʘˀʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʪʘʢʦ˂ʝ ʤʦʞʝ ʜʦ˂ʠ ʜʦ ʠʟʨʘʞʘʿʘ ʫʢʦʣʠʢʦ ʧʦʪʨʦʰʘʯʠ 

ʧʦʪʮʝʥʝ ʢʦʨʠʩʥʦʩʪ (ʫʧʦʪʨʝʙˀʠʚʦʩʪ) ʦʜʨʝʹʝʥʠʭ ʜʦʙʘʨʘ, ʘ ʫ ʠʥʪʝʨʝʩʫ ʿʝ ʜʨʞʘʚʝ ʜʘ 

ʧʦʜʩʪʘʢʥʝ ˁʠʭʦʚʫ ʚʝ˂ʫ ʧʦʪʨʦʰˁʫ. ʆʚʜʝ ʙʠ ʩʝ ʤʦʛʣʦ ʩʚʨʩʪʘʪʠ ʦʙʨʘʟʦʚʘˁʝ, 

ʟʜʨʘʚʩʪʚʦ, ʢʫʣʪʫʨʥʝ ʧʦʪʨʝʙʝ ʠ ʩʣʠʯʥʦ. ʋ ʦʚʘʢʚʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 
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ʤʦʞʝ ʩʤʘʪʨʘʪʠ ʠʟʫʟʝʪʥʦ ʢʦʨʠʩʥʦʤ, ʘ ʧʦʜʩʪʠʮʘˁʝ ʛʨʘʹʘʥʘ ʥʘ ʚʝ˂ʝ ʢʦʨʠʰ˂ʝˁʝ ʦʚʠʭ 

ʜʦʙʘʨʘ ʜʦʥʝʣʦ ʙʠ ʥʝʩʫʤˁʠʚʦ ʦʜʨʝʹʝʥʝ ʝʢʩʪʝʨʥʘʣʠʿʝ, ʧʨʝ ʩʚʝʛʘ ʧʦʟʠʪʠʚʥʝ, ʿʝʨ ʦʜ 

ʧʦʙʦˀʰʘˁʘ ʦʙʨʘʟʦʚʘˁʘ ʠʤʘ ʢʦʨʠʩʪʠ ʮʝʣʦ ʜʨʫʰʪʚʦ.  

ʊʘʢʦʹʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʤʦʞʝ ʙʠʪʠ ʢʦʨʠʩʥʘ ʠ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʩʝ 

ʧʦʨʝʤʝ˂ʘʿʠ ʥʘ ʪʨʞʠʰʪʫ ʿʘʚˀʘʿʫ ʫʩʣʝʜ ʥʝʜʦʩʪʘʪʢʘ ʠʥʬʦʨʤʘʮʠʿʘ ʥʝʦʧʭʦʜʥʠʭ ʟʘ 

ʧʦʩʣʦʚʘˁʝ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ, ʰʪʦ ˁʠʭʦʚʦ ʧʦʩʣʦʚʘˁʝ ʯʠʥʠ ʜʦʩʪʘ ʥʝʠʟʚʝʩʥʠʤ. 

ʊʦ ʧʦʩʝʙʥʦ ʚʘʞʠ ʟʘ ʤʘʣʘ ʠ ʩʨʝʜˁʘ ʧʨʝʜʫʟʝ˂ʘ, ʥʘʨʦʯʠʪʦ ʫ ʦʙʣʘʩʪʠ ʠʥʬʦʨʤʘʮʠʦʥʠʭ 

ʪʝʭʥʦʣʦʛʠʿʘ. ʋ ʪʦʿ ʩʠʪʫʘʮʠʿʠ, ʫʢʦʣʠʢʦ ʩʫ ʧʨʦʥʘʣʘʟʘʯʠ, ʦʜʥʦʩʥʦ ʠʥʦʚʘʪʦʨʠ ʙʦˀʝ 

ʠʥʬʦʨʤʠʩʘʥʠ ʦ ʚʣʘʩʪʠʪʠʤ ʧʨʦʿʝʢʪʠʤʘ ʦʜ ʧʦʪʝʥʮʠʿʘʣʥʠʭ ʠʥʚʝʩʪʠʪʦʨʘ, ʤʦʞʝ ʩʝ 

ʜʝʩʠʪʠ ʜʘ ʠʤ ʧʦʪʦˁʠ ʫʩʢʨʘʪʝ ʩʨʝʜʩʪʚʘ ʢʦʿʘ ʪʨʘʞʝ ʦʜ ˁʠʭ. ʊʦ ʿʝ ʣʦʛʠʯʥʦ, ʿʝʨ 

ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʠʥʦʚʘʪʠʚʥʫ ʜʝʣʘʪʥʦʩʪ ʥʠʩʫ a priori ʠʩʧʣʘʪʠʚʝ ʠ ʥʦʩʝ ʩʘ ʩʦʙʦʤ 

ʙʨʦʿʥʝ ʨʠʟʠʢʝ. ʀʩʪʠʥʘ, ʫʢʦʣʠʢʦ ʩʝ ʧʦʢʘʞʝ ʜʘ ʿʝ ʫʣʘʛʘˁʝ ʫ ʠʥʦʚʘʮʠʿʫ ʙʠʣʦ 

ʠʩʧʣʘʪʠʚʦ, ʪʦ ˂ʝ ʥʝ ʩʘʤʦ ʧʦʚʨʘʪʠʪʠ ʫʣʦʞʝʥʘ ʩʨʝʜʩʪʚʘ ʠʥʚʝʩʪʠʪʦʨʫ, ʚʝ˂ ˂ʝ ʤʫ 

ʜʦʥʝʪʠ, ʧʦ ʧʨʘʚʠʣʫ, ʠ ʚʝʣʠʢʫ ʜʦʙʠʪ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʥʝʢʘʜ ʚʝʣʠʢʘ ʫʣʘʛʘˁʘ ʫ 

ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʨʘʟʚʦʿ ʥʝ˂ʝ ʜʘʪʠ ʦʯʝʢʠʚʘʥʝ ʨʝʟʫʣʪʘʪʝ, ʧʘ ˂ʝ ʠʥʚʝʩʪʠʪʦʨ ʧʨʝʪʨʧʝʪʠ 

ʟʥʘʯʘʿʘʥ ʧʦʩʣʦʚʥʠ ʛʫʙʠʪʘʢ. ʋʧʨʘʚʦ ʩʫ ʦʚʠ ʨʘʟʣʦʟʠ (ʪʦ ʿʝʩʪ, ʨʠʟʠʯʥʦʩʪ ʠʥʚʝʩʪʠʮʠʿʝ 

ʫ ʦʚʝ ʥʘʤʝʥʝ), ʫ ʢʦʤʙʠʥʘʮʠʿʠ ʩʘ ʘʩʠʤʝʪʨʠʯʥʦʰ˂ʫ ʠʥʬʦʨʤʘʮʠʿʘ ʧʦʥʝʢʘʜ ʦʩʥʦʚ ʟʘ 

ʫʩʢʨʘ˂ʠʚʘˁʝ ʪʨʘʞʝʥʠʭ ʩʨʝʜʩʪʘʚʘ. ʉʪʦʛʘ ʩʝ ʫ ʦʚʘʢʚʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʤʦʞʝ ʩʤʘʪʨʘʪʠ ʚʝʦʤʘ ʢʦʨʠʩʥʦʤ, ʘʣʠ ʫʟ ʦʜʨʝʹʝʥʫ ʦʛʨʘʜʫ. ʆʥʘ ʩʝ ʩʘʩʪʦʿʠ ʫ ʪʦʤʝ 

ʰʪʦ ʜʨʞʘʚʘ ʥʝ ʤʦʞʝ ʫʥʘʧʨʝʜ ʙʠʪʠ ʩʤʘʪʨʘʥʘ ʟʘ ʩʫʙʿʝʢʪ ʢʦʿʠ ˂ʝ ʙʦˀʝ ʦʜ 

ʠʥʚʝʩʪʠʪʦʨʘ ʧʨʦʮʝʥʠʪʠ ʠʩʧʣʘʪʠʚʦʩʪ ʥʝʢʝ ʥʘʫʯʥʝ ʠʜʝʿʝ ʠʣʠ ʧʨʦʥʘʣʘʩʢʘ. ʀʧʘʢ, 

ʦʜʨʝʹʝʥʘ ʠʩʪʨʘʞʠʚʘˁʘ ʩʫ ʧʦʢʘʟʘʣʘ ʜʘ ʠʥʪʝʨʚʝʥʮʠʿʘ ʜʨʞʘʚʝ ʫ ʚʠʜʫ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ ʤʦʞʝ ʦʪʢʣʦʥʠʪʠ ʘʩʠʤʝʪʨʠʯʥʦʩʪ ʠʥʬʦʨʤʘʮʠʿʘ ʠ ʜʦʚʝʩʪʠ ʜʦ ʧʦʚʝ˂ʘˁʘ 

ʦʧʪhʝ ʜʦʙʨʦʙʠʪʠ
47

. 

ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʤʦʞʝ ʫ ʦʜʨʝʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʙʠʪʠ ʫʧʦʪʨʝʙˀʝʥʘ ʠ ʟʘ 

ʢʨʝʠʨʘˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ ʪʨʞʠʰʪʫ. ʊʦ ʿʝ ʩʣʫʯʘʿ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʩʝ ʢʦʤʧʘʥʠʿʘʤʘ 

ʜʘʿʝ ʧʦʤʦ˂ ʨʘʜʠ ʫʣʘʩʢʘ ʠʣʠ ʦʜʨʞʘˁʘ ʥʘ ʦʜʨʝʹʝʥʦʤ ʪʨʞʠʰʪʫ. ʆʚʦ ʧʦʩʝʙʥʦ ʜʦʙʠʿʘ 

ʥʘ ʚʘʞʥʦʩʪʠ ʥʘ ʪʨʞʠʰʪʫ ʢʦʿʝ ʢʘʨʘʢʪʝʨʠʰʝ ʤʦʥʦʧʦʣʩʢʠ ʧʦʣʦʞʘʿ ʦʜʨʝʹʝʥʦʛ 

ʧʨʠʚʨʝʜʥʦʛ ʩʫʙʿʝʢʪʘ, ʧʨʠ ʯʝʤʫ ˂ʝ ʩʪʚʘʨʘˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʤʘʢʘʨ ʠ ʥʘ ʚʝʰʪʘʯʢʠ 
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ʥʘʯʠʥ, ʧʫʪʝʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ (ʥʘ ʧʨʠʤʝʨ-ʧʦʚʝ˂ʘˁʝ ʫʚʦʟʘ ʩʪʨʘʥʝ ʨʦʙʝ), 

ʜʦʧʨʠʥʝʪʠ ʙʦˀʠʪʢʫ ʢʨʘʿˁʠʭ ʧʦʪʨʦʰʘʯʘ. ʋ ʦʚʘʢʚʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʤʦʞʝ ʙʠʪʠ ʦʧʨʘʚʜʘʥʘ ʠ ʢʘʦ ʪʘʢʚʘ ʫ ʩʪʘˁʫ ʿʝ ʜʘ ʜʦʥʝʩʝ ʙʨʦʿʥʝ ʧʦʟʠʪʠʚʥʝ ʝʬʝʢʪʝ-

ʧʨʦʰʠʨʝˁʝ ʧʦʩʪʦʿʝ˂ʠʭ ʘʩʦʨʪʠʤʘʥʘ ʨʦʙʝ, ʧʦʚʝ˂ʘˁʝ ʢʚʘʣʠʪʝʪʘ, ʩʥʠʞʝˁʝ ʮʝʥʘ ʠ 

ʩʣʠʯʥʦ. ʀʧʘʢ, ʥʠ ʦʚʘʿ ʚʠʜ ʧʦʤʦ˂ʠ ʩʝ ʥʝ ʤʦʞʝ ʫʚʝʢ ʩʤʘʪʨʘʪʠ ʦʧʨʘʚʜʘʥʠʤ ʩʘ 

ʩʪʘʥʦʚʠʰʪʘ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ
48

. 

ʆʩʠʤ ʥʘʚʝʜʝʥʦʛ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʩʝ ʧʦʥʝʢʘʜ ʤʦʞʝ ʫʧʦʪʨʝʙʠʪʠ ʠ ʫ ʜʨʫʛʝ 

ʩʚʨʭʝ, ʥʘ ʧʨʠʤʝʨ ʫ ʮʠˀʫ ʧʦʜʩʪʠʮʘˁʘ ʟʘʧʦʰˀʘʚʘˁʘ, ʥʘʨʦʯʠʪʦ ʪʘʤʦ ʛʜʝ ʿʝ 

ʥʝʟʘʧʦʩʣʝʥʦʩʪ ʩʪʨʫʢʪʫʨʥʝ ʧʨʠʨʦʜʝ. ʋ ʪʦʤ ʩʤʠʩʣʫ, ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ ʫ ʮʠˀʫ 

ʧʦʜʩʪʠʮʘˁʘ ʟʘʧʦʰˀʘʚʘˁʘ, ʦʜʥʦʩʥʦ ʩʥʠʞʘʚʘˁʘ ʪʨʦʰʢʦʚʘ ʫ ʚʝʟʠ ʩʘ ʟʘʧʦʰˀʘʚʘˁʝʤ 

(ʥʘ ʧʨʠʤʝʨ, ʜʦʧʨʠʥʦʩʠ ʟʘ ʩʦʮʠʿʘʣʥʦ ʦʩʠʛʫʨʘˁʝ, ʟʜʨʘʚʩʪʚʝʥʦ ʦʩʠʛʫʨʘˁʝ ʠ ʩʣʠʯʥʦ), 

ʧʨʝʜʩʪʘʚˀʘ ʜʦʙʨʦ ʩʨʝʜʩʪʚʦ ʟʘ ʨʝʰʘʚʘˁʝ ʦʚʦʛ ʧʨʦʙʣʝʤʘ. ʅʘʨʘʚʥʦ, ʦʚʜʝ ˂ʝ ʙʠʪʠ 

ʨʝʯ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʚʝʪʣʫ ʦʜʨʝʜʙʠ ʢʦʤʫʥʠʪʘʨʥʦʛ ʧʨʘʚʘ ʫʟ ʧʨʝʜʫʩʣʦʚ ʜʘ ʦʥʘ 

ʥʠʿʝ ʜʦʩʪʫʧʥʘ ʩʚʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʧʦʜ ʠʩʪʠʤ ʫʩʣʦʚʠʤʘ. ʉʣʠʯʥʘ ʩʠʪʫʘʮʠʿʘ ʧʦʩʪʦʿʠ ʠ 

ʫʢʦʣʠʢʦ ʩʝ ʫ ʥʝʢʦʤ ʩʝʢʪʦʨʫ ʧʨʠʚʨʝʜʝ ʤʦʛʫ ʫʦʯʠʪʠ ʩʪʨʫʢʪʫʨʥʠ ʧʨʦʙʣʝʤʠ, ʘ 

ʧʦʩʝʙʥʦ ʘʢʦ ʿʝ ʨʝʯ ʦ ʧʨʠʚʨʝʜʠ ʿʝʜʥʝ ʜʨʞʘʚʝ ʫ ʮʝʣʠʥʠ. ʀʩʪʦʚʨʝʤʝʥʦ, ʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ ʩʝ ʧʦʥʝʢʘʜ ʿʘʚˀʘ ʠ ʫ ʧʨʦʙʣʝʤʘʪʠʮʠ ʚʝʟʘʥʦ ʿʟʘ ʧʦʩʝʜʦʚʘˁʝ ʪʨʞʠʰʥʝ ʤʦ˂ʠ, 

ʢʘʦ ʠ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʚʣʘʜʝ ʜʨʞʘʚʘ ʧʨʠʙʝʛʘʚʘʿʫ ʦʚʦʿ ʤʝʨʠ ʢʘʦ ʦʜʛʦʚʦʨ ʥʘ ʩʣʠʯʥʦ 

ʧʦʩʪʫʧʘˁʝ ʢʦʥʢʫʨʝʥʘʪʘ
49

.  

ɼʘˀʝ, ʠʩʪʠʯʝ ʩʝ ʠ ʜʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʝ ʢʦʨʠʩʪʠ ʩʘʤʦ ʫ ʮʠˀʫ ʧʦʚʝ˂ʘˁʘ 

ʝʢʦʥʦʤʩʢʝ ʝʬʠʢʘʩʥʦʩʪʠ, ʥʝʛʦ ʠ ʢʘʦ ʩʨʝʜʩʪʚʦ ʦʙʝʟʙʝʹʝˁʘ ʿʝʜʥʘʢʦʩʪʠ ʩʫʙʿʝʢʘʪʘ ʥʘ 

ʪʨʞʠʰʪʫ, ʥʘ ʧʨʠʤʝʨ ʫ ʮʠˀʫ ʦʙʝʟʙʝʹʝˁʘ ʿʝʜʠʥʩʪʚʝʥʝ ʮʝʥʝ ʟʘ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
50

. 

ʊʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʤʦʞʝ ʿʘʚʠʪʠ, ʠʟʤʝʹʫ ʦʩʪʘʣʦʛ, ʠ ʫ 

ʚʠʜʫ ʧʦʨʝʩʢʠʭ ʦʩʣʦʙʦʹʝˁʘ ʠ ʮʘʨʠʥʩʢʠʭ ʨʝʬʘʢʮʠʿʘ. ʆʚʦ ʧʦʩʝʙʥʦ ʜʦʣʘʟʠ ʜʦ 

ʠʟʨʘʞʘʿʘ ʢʦʜ ʧʦʨʝʟʘ ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ, ʿʝʨ ʚʠʩʦʢʠ ʧʦʨʝʟʠ ʜʦʚʦʜʝ, ʧʦ ʧʨʘʚʠʣʫ, ʜʦ 

ʩʣʘʙʠʿʝʛ ʧʦʩʣʦʚʘˁʘ ʧʨʝʜʫʟʝ˂ʘ, ʩʤʘˁʫʿʫ ʧʦʜʩʪʠʮʘʿ ʟʘ ʠʥʚʝʩʪʠʮʠʿʝ, ʫʤʘˁʫʿʫ 

ʢʦʥʢʫʨʝʥʪʥʦʩʪ ʥʘ ʪʨʞʠʰʪʫ, ʧʨʦʫʟʨʦʢʫʿʫ ʧʘʜ ʟʘʧʦʩʣʝʥʦʩʪʠ ʠ ʩʣʠʯʥʦ. ʋʪʠʮʘʿ 
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ʦʧʦʨʝʟʠʚʘˁʘ ʚʘʨʠʨʘ ʦʜ ʩʝʢʪʦʨʘ ʜʦ ʩʝʢʪʦʨʘ, ʧʘ ʜʨʞʘʚʘ ʠʤʘ ʠʥʪʝʨʝʩ ʜʘ ʦʚʝ 

ʧʨʦʙʣʝʤʝ ʦʪʢʣʦʥʠ ʫ ʚʝ˂ʦʿ ʠʣʠ ʤʘˁʦʿ ʤʝʨʠ. ʈʝʰʝˁʝ ʩʝ ʤʦʞʝ ʩʘʩʪʦʿʘʪʠ ʫ 

ʩʤʘˁʠʚʘˁʫ ʧʦʨʝʟʘ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʘʣʠ ʪʦ ʙʠ ʫʿʝʜʥʦ ʟʥʘʯʠʣʦ ʠ ʧʘʜ ʙʫ˅ʝʪʩʢʠʭ 

ʧʨʠʭʦʜʘ. ʉʪʦʛʘ ʙʠ ʜʨʞʘʚʘ ʤʦʛʣʘ ʜʘ ʫʤʘˁʠ ʧʦʨʝʩʢʝ ʩʪʦʧʝ ʦʥʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʢʦʿʝ 

ʩʫ, ʧʨʝʤʘ ˁʝʥʦʿ ʧʨʦʮʝʥʠ, ʥʘʿʦʩʝʪˀʠʚʠʿʝ ʫ ʦʜʥʦʩʫ ʥʘ ʦʧʦʨʝʟʠʚʘˁʝ. ʋʢʦʣʠʢʦ ʩʝ 

ʧʦʤʦ˂ ʜʨʞʘʚʝ ʫ ʦʚʦʤ ʩʤʠʩʣʫ ʜʦʜʝʣʠ ʩʘ ʜʦʚʦˀʥʠʤ ʩʪʝʧʝʥʦʤ ʩʝʣʝʢʪʠʚʥʦʩʪʠ, ʦʥʜʘ 

ʙʠ ʩʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ ʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ
51

. 

ɼʘʢʣʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʯʝʩʪʦ ʧʨʝʜʩʪʘʚˀʘ ʩʨʝʜʩʪʚʦ ʟʘ ʦʪʢʣʘˁʘˁʝ 

ʥʝʜʦʩʪʘʪʘʢʘ ʥʘ ʪʨʞʠʰʪʫ, ʢʦʿʠ ʩʝ ʿʘʚˀʘʿʫ ʫʩʣʝʜ ʥʝʛʘʪʠʚʥʠʭ ʝʢʩʪʝʨʥʘʣʠʿʘ. ʊʠ 

ʥʝʜʦʩʪʘʮʠ ʤʦʛʫ ʙʠʪʠ ʨʘʟʣʠʯʠʪʝ ʧʨʠʨʦʜʝ: ʦʪʝʞʘʥʦ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʩʣʘʙʠʿʘ ʧʦʪʨʘʞˁʘ ʟʘ ʦʜʨʝʹʝʥʠʤ ʧʨʦʠʟʚʦʜʠʤʘ/ʫʩʣʫʛʘʤʘ ʦʜ 

ʟʥʘʯʘʿʘ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʥʝʜʦʩʪʘʪʘʢ ʠʥʬʦʨʤʘʮʠʿʘ ʚʘʞʥʠʭ ʟʘ ʧʦʩʣʦʚʘˁʝ 

ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ, ʤʦʥʦʧʦʣʩʢʦ ʪʨʞʠʰʪʝ, ʥʝʟʘʧʦʩʣʝʥʦʩʪ, ʤʘʣʘ ʝʢʦʥʦʤʩʢʘ 

ʝʬʠʢʘʩʥʦʩʪ ʠ ʩʣʠʯʥʦ. ʆʚʦ ʧʦʢʘʟʫʿʝ ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʝ ʩʣʫʞʠ ʩʘʤʦ ʟʘ 

ʩʧʘʰʘʚʘˁʝ ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ ʧʦʚʝ˂ʘˁʝ ˁʠʭʦʚʝ ʢʦʥʢʫʨʝʥʪʥʦʩʪʠ, ʰʪʦ ʿʝ, ʫ ʦʩʥʦʚʠ, 

ʟʘʙʨʘˁʝʥʦ ʦʜʨʝʜʙʘʤʘ ʋʌɽʋ. ʆʥʘ ʯʝʩʪʦ ʤʦʞʝ ʠʤʘʪʠ ʚʝʦʤʘ ʧʦʚʦˀʥʝ ʝʬʝʢʪʝ, ʰʪʦ 

ʩʫ ʧʦʪʚʨʜʠʣʝ ʠ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, ʧʨʝʜʚʠʹʘʿʫ˂ʠ ʠʟʫʟʝʪʢʝ ʦʜ ʦʧʰʪʝ ʟʘʙʨʘʥʝ ˁʝʥʝ 

ʜʦʜʝʣʝ.  

 

2.7  ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʠ ʧʨʘʪʝ˂ʠ ʪʨʦʰʢʦʚʠ (Ăshadow costsñ)  

 

 ʋ ʚʝʟʠ ʩʘ ʜʦʜʝʣʦʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʤʧʘʥʠʿʘʤʘ ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ 

ʪʘʢʦʟʚʘʥʠʭ Ăshadow costsñ (ʧʨʘʪʝ˂ʠʭ ʪʨʦʰʢʦʚʘ, ʧʨʝʚʦʜ ʘʫʪʦʨʘ). ʅʘʠʤʝ, ʢʘʜʘ 

ʜʨʞʘʚʘ ʧʨʠʢʫʧˀʘ ʧʨʠʭʦʜʝ ʦʜ ʧʦʨʝʟʘ, ʦʥʘ ʪʦʤ ʧʨʠʣʠʢʦʤ ʩʥʦʩʠ ʠ ʦʜʨʝʹʝʥʝ 

ʪʨʦʰʢʦʚʝ. ʊʘʢʚʠ ʪʨʦʰʢʦʚʠ ˂ʝ ʩʝ ʿʘʚʠʪʠ ʠ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ. ʊʦ ʟʥʘʯʠ ʜʘ ʿʝ 

ʙʨʫʪʦ ʠʟʥʦʩ ʧʦʤʦ˂ʠ ʿʝʜʥʘʢ ʟʙʠʨʫ ʩʨʝʜʩʪʘʚʘ ʢʦʿʘ ˂ʝ ʩʝ ʜʦʜʝʣʠʪʠ ʥʝʢʦʿ ʢʦʤʧʘʥʠʿʠ 

ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʠ ʧʨʘʪʝ˂ʠʭ ʙʘʣʘʩʪʥʠʭ ʪʨʦʰʢʦʚʘ (deadweight costs, ʧʨʝʚʦʜ 

ʘʫʪʦʨʘ). ʉʘʚ ʪʝʨʝʪ ʦʚʦʛ ʜʘʚʘˁʘ ʜʨʞʘʚʝ ʩʥʦʩʝ ʧʦʨʝʩʢʠ ʦʙʚʝʟʥʠʮʠ, ʰʪʦ ʟʘ ˁʠʭ 

ʧʨʝʜʩʪʘʚˀʘ ʛʫʙʠʪʘʢ ʫ ʝʢʦʥʦʤʩʢʦʤ ʩʤʠʩʣʫ, ʿʝʨ ʩʫ ʪʘ ʩʨʝʜʩʪʚʘ ʤʦʛʣʘ ʜʨʫʛʘʯʠʿʝ ʜʘ 
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ʩʝ ʠʩʢʦʨʠʩʪʝ. ʇʨʘʪʝ˂ʠ ʪʨʦʰʢʦʚʠ ʩʫ ʩʘʤʦ ʿʝʜʘʥ ʦʜ ʜʦʢʘʟʘ ʜʘ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʩʢʫʧʘ, ʧʘ ʩʪʦʛʘ ʧʨʝʜʩʪʘʚˀʘ ʥʝʦʧʦʨʪʫʥʠʪʝʪʥʠ ʪʨʦʰʘʢ ʫ ʝʢʦʥʦʤʩʢʦʤ ʩʤʠʩʣʫ. ʏʘʢ ʠ 

ʫʢʦʣʠʢʦ ʙʠ ʩʝ ʧʨʝʪʧʦʩʪʘʚʠʣʦ ʜʘ ʿʝ ʧʦʤʦ˂ ʫʧʦʪʨʝʙˀʝʥʘ ʥʘ ʧʨʘʚʠ ʥʘʯʠʥ, ˁʝʥʠ 

ʝʬʝʢʪʠ ʙʠ ʫ ʧʨʘʢʩʠ ʤʦʛʣʠ ʜʘ ʙʫʜʫ ʤʥʦʛʦ ʩʣʘʙʠʿʠ ʦʜ ʦʯʝʢʠʚʘʥʦʛ, ʥʘ ʧʨʠʤʝʨ ʫʩʣʝʜ 

ʧʦʨʝʤʝ˂ʘʿʘ ʥʘ ʪʨʞʠʰʪʫ ʠʣʠ ʫʩʣʝʜ ʚʠʩʦʢʠʭ ʪʨʦʰʢʦʚʘ
52

. ʇʦʨʝʜ ʩʚʝʛʘ, ʜʨʞʘʚʘ 

(ʦʜʥʦʩʥʦ ʧʦʨʝʩʢʠ ʦʙʚʝʟʥʠʮʠ) ˂ʝ ʩʥʦʩʠʪʠ ʠ ʪʨʦʰʢʦʚʝ ʢʦʥʪʨʦʣʝ ʧʦʥʘʰʘˁʘ 

ʢʦʤʧʘʥʠʿʘ, ʰʪʦ ʟʘ ʩʦʙʦʤ ʚʫʯʝ ʠ ʙʨʦʿʥʝ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʝ ʧʨʝʧʨʝʢʝ. 

ʅʝʮʝʣʠʩʭʦʜʥʦʩʪ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʩʝ ʩʘʩʪʦʿʠ ʠ ʫ ʪʦʤʝ ʰʪʦ ʩʝ ʧʦʤʦ˂ ʫ 

ʪʨʝʥʫʪʢʫ ˁʝʥʝ ʜʦʜʝʣʝ ʤʦʞʝ ʯʠʥʠʪʠ ʦʧʨʘʚʜʘʥʦʤ, ʘʣʠ ʩʝ ʢʘʩʥʠʿʝ ʫ ʪʦʢʫ ʨʝʘʣʠʟʘʮʠʿʝ 

ʤʦʞʝ ʧʦʢʘʟʘʪʠ ʩʫʧʨʦʪʥʦ, ʪʦ ʿʝʩʪ, ʜʘ ʿʝ ʦʥʘ ʥʝʝʬʠʢʘʩʥʘ ʩʘ ʝʢʦʥʦʤʩʢʦʛ ʘʩʧʝʢʪʘ ʠ ʜʘ 

ʥʠʿʝ ʨʝʰʠʣʘ ʥʝʢʠ ʧʨʦʙʣʝʤ ʥʘ ʪʨʞʠʰʪʫ ʢʦʿʠ ʿʝ ʫʦʯʝʥ ʫ ʤʦʤʝʥʪʫ ʦʜʣʫʯʠʚʘˁʘ ʦ 

ˁʝʥʦʿ ʜʦʜʝʣʠ.   

 ʀʘʢʦ ʿʝ ʤʦʛʫ˂ʝ ʨʝʣʘʪʠʚʥʦ ʣʘʢʦ, ʫ ʚʝ˂ʠʥʠ ʩʣʫʯʘʿʝʚʘ, ʫʦʯʠʪʠ ʧʦʩʪʦʿʘˁʝ 

ʧʦʨʝʤʝ˂ʘʿʘ ʥʘ ʪʨʞʠʰʪʫ, ʚʝʦʤʘ ʿʝ ʪʝʰʢʦ ʝʛʟʘʢʪʥʦ ʠʟʤʝʨʠʪʠ ˁʠʭʦʚ ʦʙʠʤ, 

ʝʢʦʥʦʤʩʢʠ ʟʥʘʯʘʿ ʠ ʫʪʠʮʘʿ ʥʘ ʪʨʞʠʰʥʘ ʢʨʝʪʘˁʘ. ʋ ʪʘʢʚʦʿ ʩʠʪʫʘʮʠʿʠ ʿʝ ʤʦʛʫ˂ʘ ʩʘʤʦ 

ʦʢʚʠʨʥʘ ʧʨʦʮʝʥʘ, ʿʝʨ ʩʝ ʧʨʦʙʣʝʤʠ ʥʘ ʪʨʞʠʰʪʫ ʫ ʢʨʘʪʢʦʤ ʚʨʝʤʝʥʩʢʦʤ ʧʝʨʠʦʜʫ 

ʤʦʛʫ ʜʨʘʩʪʠʯʥʦ ʧʦʚʝ˂ʘʪʠ ʠʣʠ ʩʤʘˁʠʪʠ. ʊʘ ʯʠˁʝʥʠʮʘ ʟʘʭʪʝʚʘ ʧʨʘʚʫ ʤʝʨʫ ʧʨʠ 

ʦʜʨʝʹʠʚʘˁʫ ʠʟʥʦʩʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʆʥʘ ʤʦʨʘ ʙʠʪʠ ʝʢʚʠʚʘʣʝʥʪʥʘ ʧʦʩʪʦʿʝ˂ʝʤ 

ʧʨʦʙʣʝʤʫ. ʊʫ ʿʝ ʠ ʦʜʨʝʹʝʥʘ ʜʦʟʘ ʥʝʠʟʚʝʩʥʦʩʪʠ ʫ ʧʦʛʣʝʜʫ ʦʮʝʥʝ ʜʘ ʣʠ ˂ʝ ʤʝʨʘ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʟʘʠʩʪʘ ʨʝʰʠʪʠ ʜʘʪʠ ʧʨʦʙʣʝʤ ʠʣʠ ʥʝ. ʆʚʦ ʧʦʩʝʙʥʦ ʜʦʣʘʟʠ ʜʦ 

ʠʟʨʘʞʘʿʘ ʘʢʦ ʩʝ ʠʤʘ ʫ ʚʠʜʫ ʯʠˁʝʥʠʮʘ ʜʘ ʦʥʘ ʤʦʞʝ ʧʨʦʠʟʚʝʩʪʠ ʥʝʧʦʚʦˀʥʝ ʝʬʝʢʪʝ 

ʥʝ ʩʘʤʦ ʥʘ ʥʘʮʠʦʥʘʣʥʦʤ ʥʠʚʦʫ, ʚʝ˂ ʿʝ ʫ ʩʪʘˁʫ ʜʘ ʠʟʘʟʦʚʝ ʙʨʦʿʥʝ ʧʨʝʢʦʛʨʘʥʠʯʥʝ 

ʧʦʩʣʝʜʠʮʝ. ʋʧʨʘʚʦ ˂ʝ Ăʧʨʝʣʠʚʘˁʝñ ʥʝʛʘʪʠʚʥʠʭ ʝʬʝʢʘʪʘ ʫ ʜʨʫʛʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʧʨʝʜʩʪʘʚˀʘʪʠ ʚʘˀʘʥ ʦʩʥʦʚ ʟʘ ʩʧʨʦʚʦʹʝˁʝ ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ 

ʂʦʤʠʩʠʿʝ.  
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3. ʀʟʚʦʨʠ ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ɽʋ 

 

3.1 ʋʚʦʜ 

 

ʆʜʨʝʜʙʝ ʠʟʚʦʨʘ ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʋ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠʤʘʿʫ 

ʥʘʜʥʘʮʠʦʥʘʣʥʠ ʢʘʨʘʢʪʝʨ. ʆʥ ʿʝ ʠʟʨʘʞʝʥ ʧʨʝʢʦ: 1) ʧʨʠʥʮʠʧʘ ʜʠʨʝʢʪʥʝ ʧʨʠʤʝʥʝ 

ʧʨʘʚʘ ʠ 2) ʧʨʠʥʮʠʧʘ ʜʠʨʝʢʪʥʦʛ ʜʝʿʩʪʚʘ ʧʨʘʚʘ. ʇʦʜ ʜʠʨʝʢʪʥʦʤ ʧʨʠʤʝʥʦʤ ʧʨʘʚʘ 

ʧʦʜʨʘʟʫʤʝʚʘ ʩʝ ʧʦʜʝʩʥʦʩʪ ʦʜʨʝʜʙʠ ʧʨʘʚʥʠʭ ʥʦʨʤʠ ʧʨʘʚʘ ɽʋ ʜʘ ʙʫʜʫ ʥʝʧʦʩʨʝʜʥʦ 

ʠʣʠ ʜʠʨʝʢʪʥʦ ʫʥʝʪʝ ʫ ʫʥʫʪʨʘʰˁʝ ʧʨʘʚʥʝ ʩʠʩʪʝʤʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʙʝʟ 

ʠʥʪʝʨʚʝʥʮʠʿʝ ʥʘʮʠʦʥʘʣʥʠʭ ʣʝʛʠʩʣʘʪʠʚʥʠʭ ʠʣʠ ʫʧʨʘʚʥʠʭ ʚʣʘʩʪʠ
53
. ʊʦ ʙʠ ʟʥʘʯʠʣʦ 

ʜʘ ʧʦʿʝʜʠʥʘʮ (ʬʠʟʠʯʢʦ ʠʣʠ ʧʨʘʚʥʦ ʣʠʮʝ) ʤʦʞʝ ʜʘ ʩʝ ʦʙʨʘʪʠ ʥʝʧʦʩʨʝʜʥʦ 

ʥʘʮʠʦʥʘʣʥʦʤ ʩʫʜʫ, ʨʘʜʠ ʨʝʰʘʚʘˁʘ ʥʝʢʦʛ ʩʧʦʨʘ. ʉʫʜ ˂ʝ ʦʜʣʫʯʠʪʠ ʦ ʧʨʝʜʤʝʪʫ 

ʩʧʦʨʘ ʧʨʠʤʝʥʦʤ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ
54

. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʜ ʧʨʠʥʮʠʧʦʤ 

ʜʠʨʝʢʪʥʦʛ ʜʝʿʩʪʚʘ ʧʦʜʨʘʟʫʤʝʚʘ ʩʝ ʩʧʦʩʦʙʥʦʩʪ ʠʣʠ ʢʘʧʘʮʠʪʝʪ ʦʜʨʝʜʙʠ ʧʨʘʚʘ ɽʋ ʜʘ 

ʥʝʧʦʩʨʝʜʥʦ ʩʪʚʘʨʘʿʫ ʧʨʘʚʘ ʠ ʥʘʤʝ˂ʫ ʦʙʘʚʝʟʝ ʥʘ ʢʦʿʝ ʩʝ ʤʦʛʫ ʧʦʟʠʚʘʪʠ ʧʦʿʝʜʠʥʮʠ, 

ʙʝʟ ʠʥʪʝʨʚʝʥʮʠʿʝ ʫʧʨʘʚʥʠʭ ʠʣʠ ʩʫʜʩʢʠʭ ʦʨʛʘʥʘ
55

. ʊʦ ʟʥʘʯʠ ʜʘ ʩʝ ʧʨʘʚʥʘ ʠ ʬʠʟʠʯʢʘ 

ʣʠʮʘ ʤʦʛʫ ʩʣʦʙʦʜʥʦ ʧʦʟʚʘʪʠ ʥʘ ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʮʠˀʫ ʦʩʪʚʘʨʝˁʘ 
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 ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 66. ʉ ʦʙʟʠʨʦʤ ʜʘ ʿʝ ʠʟʤʝʹʫ ʧʦʿʤʘ ʜʠʨʝʢʪʥʝ ʧʨʠʤʝʥʝ ʠ ʧʦʿʤʘ 

ʜʠʨʝʢʪʥʦʛ ʜʝʿʩʪʚʘ ʯʝʩʪʦ ʩʪʘʚˀʘʥ ʟʥʘʢ ʿʝʜʥʘʢʦʩʪʠ, ʪʘʜʘʰˁʠ ʉʫʜ ʧʨʘʚʜʝ ʿʝ ʨʘʟʨʝʰʠʦ ʜʠʣʝʤʫ ʫ 

ʩʣʫʯʘʿʫ Simmenthal (Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal S.p.A. [1978] 

ECR 629). ʊʫ ʿʝ ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ ʜʠʨʝʢʪʥʘ ʧʨʠʤʝʥʘ ʧʨʘʚʘ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʪʧʫʥʫ ʠ ʿʝʜʥʦʦʙʨʘʟʥʫ 

ʧʨʠʤʝʥʫ ʧʨʦʧʠʩʘ ʢʦʤʫʥʠʪʘʨʥʦʛ ʧʨʘʚʘ ʫ ʩʚʠʤ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʥʘʢʦʥ ʩʪʫʧʘˁʘ ʥʘ ʩʥʘʛʫ, ʧʘ ʩʚʝ 

ʜʦʢ ʩʫ ʥʘ ʩʥʘʟʠ. 
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 ʆ ʜʠʨʝʢʪʥʦʿ ʧʨʠʤʝʥʠ ʧʨʘʚʘ ɽʋ ʚʠʜʠ: Bogdandy, A., Legal Equality, Legal Certainity and 

Subsidiarity in Transnational Economic Law-Decentralised Application of Art. 81.3 EC and WTO Law: 

Why and why Not, ʫ: European Integration and International Coordination, Studies in Transnational 

Economic Law in Honour of Claus-Dieter Ehlermann, Kluwer, 2002., ʩʪʨ. 18, ʧʨʝʫʟʝʪʦ ʠʟ: 

ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 66. ʇʨʝʤʘ ʨʘʥʠʿʝ ʚʘʞʝ˂ʝʤ ʯʣʘʥʫ 288. ʋʛʦʚʦʨʘ ʦ ʦʩʥʠʚʘˁʫ ɽʚʨʦʧʩʢʝ 

ʝʢʦʥʦʤʩʢʝ ʟʘʿʝʜʥʠʮʝ ʩʘʤʦ ʫʨʝʜʙʝ, ʢʘʦ ʘʢʪʠ ʩʝʢʫʥʜʘʨʥʦʛ ʟʘʢʦʥʦʜʘʚʩʪʚʘ, ʠʤʘʿʫ ʜʠʨʝʢʪʥʫ ʧʨʠʤʝʥʫ. 
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 ʆ ʦʚʦʤʝ ʚʠʜʠ: ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 72; Preschal, S., Does Direct Effect Still Matter? 

Common Market Law Review 37/2000, ʩʪʨ. 1047-1069; ʉ ʦʙʟʠʨʦʤ ʜʘ ʧʨʠʥʮʠʧ ʜʠʨʝʢʪʥʦʛ ʜʝʿʩʪʚʘ 

ʥʠʿʝ ʜʝʬʠʥʠʩʘʥ ʫ ʦʩʥʠʚʘʯʢʠʤ ʘʢʪʠʤʘ ɽʋ, ʪʘʜʘʰˁʠ ʉʫʜ ʧʨʘʚʜʝ ʿʝ, ʫ ʧʨʘʢʩʠ, ʩʪʚʦʨʠʦ ʢʨʠʪʝʨʠʿʫʤʝ 

ʫʟ ʧʦʤʦ˂ ʢʦʿʠ ʩʝ ʤʦʞʝ ʦʜʨʝʜʠʪʠ ʜʘ ʣʠ ʜʘ ʣʠ ʥʝʢʘ ʥʦʨʤʘ ʩʘʜʨʞʘʥʘ ʫ ʠʟʚʦʨʠʤʘ ʧʨʘʚʘ ʠʤʘ ʜʠʨʝʢʪʥʦ 

ʜʝʿʩʪʚʦ. ʋ ʪʦʤ ʧʦʛʣʝʜʫ, ʧʨʘʚʥʘ ʥʦʨʤʘ ʤʦʨʘ ʙʠʪʠ ʿʘʩʥʘ ʟʘ ʩʫʜʩʢʫ ʧʨʠʤʝʥʫ, ʤʦʨʘ ʜʘ ʫʪʚʨʹʫʿʝ 

ʥʝʫʩʣʦʚˀʝʥʫ ʦʙʘʚʝʟʫ, ʤʦʨʘ ʙʠʪʠ ʧʦʪʧʫʥʘ, ʧʨʘʚʥʦ ʧʝʨʬʝʢʪʥʘ ʠ ʥʘʿʟʘʜ, ˁʝʥʦ ʠʩʧʫˁʝˁʝ ʥʝ ʩʤʝ 

ʟʘʚʠʩʠʪʠ ʦʜ ʢʘʩʥʠʿʠʭ ʤʝʨʘ ʋʥʠʿʝ ʠʣʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʆ ʦʚʦʤʝ ʚʠʜʠ ʜʝʪʘˀʥʠʿʝ ʫ: ɺʘʩʠˀʝʚʠ˂, ʄ., 

ʇʦʩʣʦʚʥʦ ʧʨʘʚʦ ʉʨʙʠʿʝ ʠ ɽʚʨʦʧʩʢʘ ʫʥʠʿʘ, Ăʇʨʘʚʦ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʠ ʧʨʘʚʦ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝñ, 

ʇʨʘʚʥʠ ʬʘʢʫʣʪʝʪ, ʅʠʰ, ʩʚ. II , 2009, ʩʪʨ. 354-356, ʧʨʝʫʟʝʪʦ ʠʟ: ɴʠʨʠ˂, ɸ., op.cit., ʩʪʨ. 388-389; 

ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., op.cit., ʩʪʨ. 72/75. 
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ʩʚʦʿʠʭ ʧʨʘʚʘ, ʘ ʥʘʮʠʦʥʘʣʥʠ ʩʫʜʦʚʠ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʜʘ ʠʤ ʧʨʫʞʝ ʟʘʰʪʠʪʫ. ʆʥʝ ʠʤʘʿʫ 

ʧʨʠʤʘʪ ʫ ʧʨʠʤʝʥʠ ʫ ʦʜʥʦʩʫ ʥʘ ʥʘʮʠʦʥʘʣʥʘ ʟʘʢʦʥʦʜʘʚʩʪʚʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʀʟʚʦʨʝ ʧʨʘʚʘ ɽʋ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʤʦʞʝʤʦ ʢʣʘʩʠʬʠʢʦʚʘʪʠ ʫ 

ʥʝʢʦʣʠʢʦ ʛʨʫʧʘ:  

1) ʇʨʠʤʘʨʥʠ ʠʟʚʦʨʠ-ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ (ʋʌɽʋ) ʠ ʋʛʦʚʦʨ ʦ ɽʋ,  

2) ʉʧʦʨʘʟʫʤʠ ʦ ʩʪʘʙʠʣʠʟʘʮʠʿʠ ʠ ʧʨʠʜʨʫʞʠʚʘˁʫ; 

3) ʉʝʢʫʥʜʘʨʥʠ ʠʟʚʦʨʠ, ʦʙʘʚʝʟʫʿʫ˂ʝ ʩʥʘʛʝ-ʫʨʝʜʙʝ, ʜʠʨʝʢʪʠʚʝ ʠ ʦʜʣʫʢʝ; 

4) ʉʫʜʩʢʘ ʧʨʘʢʩʘ ʉʫʜʘ ʧʨʘʚʜʝ ʠ ʆʧʰʪʝʛ ʩʫʜʘ (ʨʘʥʠʿʝ ʉʫʜʘ ʧʨʚʝ ʠʥʩʪʘʥʮʝ); 

5) ʌʦʨʤʘʣʥʦ-ʧʨʘʚʥʦ ʥʝʦʙʘʚʝʟʫʿʫ˂ʠ ʢʚʘʟʠ-ʣʝʛʠʩʣʘʪʠʚʥʠ ʘʢʪʠ (ʩʤʝʨʥʠʮʝ, 

ʩʘʦʧʰʪʝˁʘ, ʦʙʘʚʝʰʪʝˁʘ, ʧʨʝʧʦʨʫʢʝ, ʤʠʰˀʝˁʘ) ʢʦʿʠ ʩʝ ʩʚʨʩʪʘʚʘʿʫ ʫ ʪʘʢʦʟʚʘʥʦ 

Ăʤʝʢʦ ʧʨʘʚʦñ (soft law); 

6) ʇʨʘʢʩʘ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ; 

7) ʅʘʮʠʦʥʘʣʥʠ ʧʨʦʧʠʩʠ ʠ ʩʫʜʩʢʘ ʧʨʘʢʩʘ. 

ʋ ʨʝʜʦʚʠʤʘ ʢʦʿʠ ʩʣʝʜʝ, ʙʠ˂ʝ ʚʠʰʝ ʨʝʯʠ ʦ ʩʚʘʢʦʤ ʦʜ ʥʘʚʝʜʝʥʠʭ ʠʟʚʦʨʘ 

ʧʨʘʚʘ. 

 

3.1.1 ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ  

 

ʋʛʦʚʦʨ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʿʝ ʜʝʦ ʃʠʩʘʙʦʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ, ʢʦʿʠ ʿʝ ʫʩʚʦʿʝʥ 

2007. ʛʦʜʠʥʝ ʦʜ ʩʪʨʘʥʝ ɽʚʨʦʧʩʢʦʛ ʩʘʚʝʪʘ. ʃʠʩʘʙʦʥʩʢʠ ʫʛʦʚʦʨ ʿʝ ʧʨʝʜʩʪʘʚˀʘʦ 

ʩʚʦʿʝʚʨʩʥʠ ʠʟʣʘʟ ʠ Ăʧʘʪ-ʧʦʟʠʮʠʿʝñ ʫ ʢʦʿʦʿ ʩʝ ʋʥʠʿʘ ʥʘʰʣʘ ʥʘʢʦʥ ʥʝʫʩʧʝʣʠʭ 

ʨʝʬʝʨʝʥʜʫʤʘ ʫ ʌʨʘʥʮʫʩʢʦʿ ʠ ʍʦʣʘʥʜʠʿʠ ʦ ʫʩʚʘʿʘˁʫ ʋʩʪʘʚʘ ʟʘ ɽʚʨʦʧʫ. ʋʛʦʚʦʨʦʤ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʿʝ ʟʘʤʝˁʝʥ ʜʦʪʘʜʘʰˁʠ ʋʛʦʚʦʨ ʦ ɽʚʨʦʧʩʢʦʿ ʟʘʿʝʜʥʠʮʠ, ʘ ʋʥʠʿʠ 

ʿʝ ʧʨʠʟʥʘʪ ʧʨʘʚʥʠ ʩʫʙʿʝʢʪʠʚʠʪʝʪ. ʇʦʨʝʜ ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, 

ʃʠʩʘʙʦʥʩʢʠ ʩʧʦʨʘʟʫʤ ʯʠʥʝ ʠ ʋʛʦʚʦʨ ʦ ɽʋ, ʢʘʦ ʠ ʧʨʦʪʦʢʦʣʠ ʠ ʜʝʢʣʘʨʘʮʠʿʝ ʜʦʜʘʪʠ 

ʫʟ ʫʛʦʚʦʨʝ. ʉ ʦʙʟʠʨʦʤ ʥʘ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ʉʧʦʨʘʟʫʤ ʠʟ ʃʠʩʘʙʦʥʘ ʩʪʫʧʠʦ ʥʘ ʩʥʘʛʫ, 

ʧʨʦʤʝˁʝʥʘ ʿʝ ʥʫʤʝʨʘʮʠʿʘ ʯʣʘʥʦʚʘ ʠʟ ʋʛʦʚʦʨʘ ʦ ɽɿ, ʪʘʢʦ ʜʘ ʩʫ ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ ʩʘʜʘ ʩʘʜʨʞʘʥʝ ʫ ʯʣʘʥʦʚʠʤʘ 107-109. ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. 

ʉʘʜʨʞʠʥʩʢʠ ʛʣʝʜʘʥʦ, ʯʣʘʥʦʚʠ 107-109. ʋʌɽʋ ʠʜʝʥʪʠʯʥʠ ʩʫ ʨʘʥʠʿʠʤ ʯʣʘʥʦʚʠʤʘ 

87-89 ʋʛʦʚʦʨʘ ʦ ɽɿ. 
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ʂʘʜ ʿʝ ʨʝʯ ʦ ʋʛʦʚʦʨʫ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ (ʋʌɽʋ)
56
, ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ ʩʘʜʨʞʘʥʝ ʩʫ ʫ ʯʣʘʥʦʚʠʤʘ 107, 108 ʠ 109
57
, ʧʨʠ ʯʝʤʫ ʪʨʝʙʘ ʦʜʤʘʭ 

ʥʘʛʣʘʩʠʪʠ ʧʨʠʥʮʠʧ ʦʧʰʪʝ ʟʘʙʨʘʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʦʜʥʦʩʥʦ ʜʘ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ (ʥʝʩʧʦʿʠʚʘ) ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ.  

ʊʦ ʿʝ ʚʠʜˀʠʚʦ ʠʟ ʪʝʢʩʪʘ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʫ ʢʦʤʝ ʩʝ ʥʘʚʦʜʠ: ʫʢʦʣʠʢʦ 

ʋʛʦʚʦʨʠʤʘ ʥʠʿʝ ʩʫʧʨʦʪʥʦ ʧʨʝʜʚʠʹʝʥʦ, ʙʠʣʦ ʢʦʿʘ ʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʠʣʠ ʢʨʦʟ ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ ʫ ʙʠʣʦ ʢʦʿʦʿ ʬʦʨʤʠ ʫʦʧʰʪʝ, ʢʦʿʘ ʥʘʨʫʰʘʚʘ ʠʣʠ 

ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ (distort) ʢʦʥʢʫʨʝʥʮʠʿʫ ʬʘʚʦʨʠʟʦʚʘˁʝʤ ʥʝʢʠʭ ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ 

ʧʨʦʠʟʚʦʜˁʝ ʥʝʢʠʭ ʨʦʙʘ, ʙʠ˂ʝ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, 

ʫʢʦʣʠʢʦ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʊʘʢʦʹʝ, ʋʛʦʚʦʨʠʤʘ ʤʦʞʝ ʙʠʪʠ 

ʜʨʫʛʘʯʠʿʝ ʧʨʦʧʠʩʘʥʦ, ʧʘ ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʝ˂ʝ ʙʠʪʠ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ 

ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʀʧʘʢ, ʦʚʦ ʩʫ ʩʘʤʦ ʠʟʫʟʝʮʠ ʦʜ ʧʨʘʚʠʣʘ ʢʦʿʠ ˂ʝ ʩʝ ʤʦ˂ʠ 

ʧʨʠʤʝʥʠʪʠ ʩʘʤʦ ʫʢʦʣʠʢʦ ʩʫ ʠʩʧʫˁʝʥʠ ʫʥʘʧʨʝʜ ʧʨʝʜʚʠʹʝʥʠ ʫʩʣʦʚʠ, ʦ ʢʦʿʠʤʘ ˂ʝʤʦ 

ʢʘʩʥʠʿʝ ʛʦʚʦʨʠʪʠ. 

ɼʘ ʙʠ ʩʝ ʧʦʤʝʥʫʪʠ ʯʣʘʥ ʧʨʠʤʝʥʠʦ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʧʦʤʦ˂ ʙʫʜʝ: 1) ʜʘʪʘ ʦʜ 

ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʠʣʠ ʢʨʦʟ ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ; 2) ʫ ʩʪʘˁʫ ʜʘ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʠʟʤʝʹʫ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ; 3) ʪʘʢʚʘ ʜʘ ʩʝ ˁʦʤʝ ʬʘʚʦʨʠʟʫʿʫ ʥʝʢʘ ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ ʧʨʦʠʟʚʦʜˁʘ 

ʥʝʢʠʭ ʨʦʙʘ, ʦʜʥʦʩʥʦ ʧʨʠʤʘʦʮʠ ʧʦʤʦ˂ʠ; 4) ʪʘʢʚʘ ʜʘ ʦʤʦʛʫ˂ʘʚʘ ʧʨʝʜʥʦʩʪ 

ʧʨʠʤʘʦʮʠʤʘ; 5) ʪʘʢʚʘ ʜʘ ʥʘʨʫʰʘʚʘ ʠʣʠ ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ 

ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ɼʘʢʣʝ, ʫʢʦʣʠʢʦ ʩʫ ʢʫʤʫʣʘʪʠʚʥʦ ʠʩʧʫˁʝʥʠ ʩʚʠ ʥʘʚʝʜʝʥʠ 

ʫʩʣʦʚʠ, ʧʨʠʤʝʥʠ˂ʝ ʩʝ ʨʝʞʠʤ ʟʘʙʨʘʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

 

3.1.2 ʉʧʦʨʘʟʫʤʠ ʦ ʩʪʘʙʠʣʠʟʘʮʠʿʠ ʠ ʧʨʠʜʨʫʞʠʚʘˁʫ  

 

ʂʘʦ ʧʨʠʤʘʨʥʠ ʠʟʚʦʨ ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʤʦʞʝʤʦ ʦʟʥʘʯʠʪʠ ʠ 

ʩʧʦʨʘʟʫʤʝ ʦ ʩʪʘʙʠʣʠʟʘʮʠʿʠ ʠ ʧʨʠʜʨʫʞʠʚʘˁʫ, ʢʦʿʝ ɽʋ ʟʘʢˀʫʯʫʿʝ ʩʘ ʪʨʝ˂ʠʤ 

ʜʨʞʘʚʘʤʘ. ʈʝʯ ʿʝ ʦ ʚʨʩʪʠ ʩʧʦʨʘʟʫʤʘ ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ ʩʧʝʮʠʬʠʢʫʤ ʟʘ ʦʜʥʦʩʝ 

                                                           
56

 Treaty of Functioning of the European Union (2008, OJ ʉ115/01). ʄʠ ˂ʝʤʦ ʫ ʦʚʦʤ ʨʘʜʫ ʚʦʜʠʪʠ 

ʨʘʯʫʥʘ ʦ ʚʨʝʤʝʥʩʢʦʤ ʚʘʞʝˁʫ ʧʨʦʧʠʩʘ, ʧʘ ˂ʝʤʦ Ăʩʪʘʨʫñ ʥʫʤʝʨʘʮʠʿʫ (ʯʣʘʥʦʚʠ 87-89) ʢʘʦ ʠ ʨʘʥʠʿʝ 

ʥʘʟʠʚʝ ʠʥʩʪʠʪʫʮʠʿʘ ʢʦʨʠʩʪʠʪʠ ʥʘ ʤʝʩʪʠʤʘ ʛʜʝ ʩʝ ʪʦ ʧʦʢʘʟʫʿʝ ʦʧʨʘʚʜʘʥʠʤ. 
57

 ʇʦʨʝʜ ʯʣʘʥʦʚʘ 107-109 ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʦʜ ʟʥʘʯʘʿʘ ʩʫ ʠ ʯʣʘʥʦʚʠ 3-6, 14, 42, 50(1), 

50(2), 93, 106, 119, 346, ʢʘʦ ʠ ʯʣʘʥ 3. ʋʛʦʚʦʨʘ ʦ ɽʋ (2008, ʉ ʆɱ115/01). 



54 

 

ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʩʘ ʜʨʞʘʚʘʤʘ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʟʘʧʘʜʥʦʛ ɹʘʣʢʘʥʘ
58

. ʋ 

ʧʠʪʘˁʫ ʿʝ ʤʝʹʫʥʘʨʦʜʥʠ ʩʧʦʨʘʟʫʤ ʯʠʿʝ ʦʜʨʝʜʙʝ ʦʜʨʝʹʝʥʘ ʜʨʞʘʚʘ ʤʦʨʘ ʜʘ ʩʧʨʦʚʝʜʝ, 

ʢʘʢʦ ʙʠ ʫ ʙʫʜʫ˂ʥʦʩʪʠ ʩʪʝʢʣʘ ʩʪʘʪʫʩ ʢʘʥʜʠʜʘʪʘ ʟʘ ʯʣʘʥʩʪʚʦ ʫ ɽʋ. 

ʀʟʤʝʹʫ ʦʩʪʘʣʦʛ, ʦʚʠ ʩʧʦʨʘʟʫʤʠ ʩʘʜʨʞʝ ʦʜʨʝʜʙʝ ʦ ʢʦʥʢʫʨʝʥʮʠʿʠ, ʦʜʥʦʩʥʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʂʘʜ ʿʝ ʨʝʯ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʠʩʪʠʯʝ ʩʝ ʜʘ ʩʚʘʢʘ ʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ ʢʦʿʘ ʥʘʨʫʰʘʚʘ ʠʣʠ ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʜʘʚʘˁʝʤ ʧʨʝʜʥʦʩʪʠ 

ʦʜʨʝʹʝʥʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʠʣʠ ʦʜʨʝʹʝʥʠʤ ʧʨʦʠʟʚʦʜʠʤʘ, ʥʝ˂ʝ ʙʠʪʠ ʫ ʩʢʣʘʜʫ ʩʘ 

ʧʨʘʚʠʣʥʠʤ ʬʫʥʢʮʠʦʥʠʩʘˁʝʤ ʜʘʪʦʛ ʩʧʦʨʘʟʫʤʘ. ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʿʝ ʨʝʯ ʦ ʪʠʧʩʢʠʤ 

ʠ ʫʥʠʬʠʢʦʚʘʥʠʤ ʜʦʢʫʤʝʥʪʠʤʘ
59
, ʦʚʘʢʚʘ ʬʦʨʤʫʣʘʮʠʿʘ ʩʘʜʨʞʘʥʘ ʿʝ ʫ ʩʧʦʨʘʟʫʤʠʤʘ 

ʩʘ ʩʚʠʤ ʜʨʞʘʚʘʤʘ ɿʘʧʘʜʥʦʛ ɹʘʣʢʘʥʘ
60

. ʅʘ ʦʚʘʿ ʥʘʯʠʥ, ʦʜʨʝʜʙʝ ʋʌɽʋ ʧʦʩʪʘʿʫ 

ʦʙʘʚʝʟʫʿʫ˂ʝ ʟʘ ʧʦʪʝʥʮʠʿʘʣʥʝ ʢʘʥʜʠʜʘʪʝ ʟʘ ʯʣʘʥʩʪʚʦ ʫ ʋʥʠʿʠ ʠ ʪʘʢʦ, ʧʦʩʨʝʜʥʦ, 

ʠʟʚʦʨ ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

 

3.1.3 ʉʝʢʫʥʜʘʨʥʠ ʠʟʚʦʨʠ ʧʨʘʚʘ ʠ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

 

ʂʨʝʘʪʦʨʠ ʩʝʢʫʥʜʘʨʥʦʛ ʟʘʢʦʥʦʜʘʚʩʪʚʘ ɽʋ ʩʫ ʉʘʚʝʪ, ʂʦʤʠʩʠʿʘ ʠ ɽʚʨʦʧʩʢʠ 

ʧʘʨʣʘʤʝʥʪ ʫ ʩʘʨʘʜˁʠ ʩʘ ʉʘʚʝʪʦʤ. ʋ ʋʛʦʚʦʨʠʤʘ ʥʘ ʢʦʿʠʤʘ ʿʝ ʟʘʩʥʦʚʘʥʘ ɽʋ ʩʝ ʥʝ 

ʧʦʤʠˁʝ ʠʟʨʘʟ Ăʩʝʢʫʥʜʘʨʥʦ ʟʘʢʦʥʦʜʘʚʩʪʚʦñ, ʚʝ˂ ʿʝ ʪʦ ʧʨʦʠʟʚʦʜ ʪʝʦʨʠʿʩʢʠʭ 

ʧʨʦʤʠʰˀʘˁʘ. ʆʯʠʛʣʝʜʥʦ ʿʝ ʮʠˀ ʙʠʦ ʫ ʪʦʤʝ ʜʘ ʩʝ ʦʯʫʚʘ ˁʠʭʦʚʘ ʦʩʦʙʝʥʦʩʪ. ʇʦ 

ʩʚʦʿʦʿ ʧʨʘʚʥʦʿ ʧʨʠʨʦʜʠ, ʩʝʢʫʥʜʘʨʥʠ ʠʟʚʦʨʠ ʧʦʜʩʝ˂ʘʿʫ ʥʘ ʟʘʢʦʥʩʢʝ ʠ ʧʦʜʟʘʢʦʥʩʢʝ 

ʘʢʪʝ ʢʦʿʝ ʜʦʥʦʩʝ ʧʨʝʜʩʪʘʚʥʠʯʢʠ ʟʘʢʦʥʦʜʘʚʥʠ ʠ ʠʟʚʨʰʥʠ ʦʨʛʘʥʠ ʫ ʜʨʞʘʚʥʦʤ 

ʧʨʘʚʫ
61

. ʋ ʧʨʘʚʫ ɽʋ ʨʘʟʣʠʢʫʿʫ ʩʝ ʜʚʝ ʛʨʫʧʝ ʦʚʠʭ ʘʢʘʪʘ: 1) ʦʙʘʚʝʟʫʿʫ˂ʠ ʠ 2) 

ʥʝʦʙʘʚʝʟʫʿʫ˂ʠ. ʋ ʦʙʘʚʝʟʫʿʫ˂ʝ ʘʢʪʝ ʩʧʘʜʘʿʫ ʫʨʝʜʙʝ, ʜʠʨʝʢʪʠʚʝ ʠ ʦʜʣʫʢʝ, ʜʦʢ ʛʨʫʧʠ 

ʥʝʦʙʘʚʝʟʫʿʫ˂ʠʭ ʘʢʘʪʘ ʧʨʠʧʘʜʘʿʫ ʧʨʝʧʦʨʫʢʝ, ʤʠʰˀʝˁʘ, ʨʝʟʣʫʮʠʿʝ ʠ ʩʣʠʯʥʦ. 
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 ɴʠʨʠ˂, ɸ., ʄʝʹʫʥʘʨʦʜʥʦ ʪʨʛʦʚʠʥʩʢʦ ʧʨʘʚʦ, ʅʠʰ, 2010., ʩʪʨ. 396. ʈʝʧʫʙʣʠʢʘ ʉʨʙʠʿʘ ʿʝ ʧʦʪʧʠʩʘʣʘ 

ʉʧʦʨʘʟʫʤ ʦ ʩʪʘʙʠʣʠʟʘʮʠʿʠ ʠ ʧʨʠʜʨʫʞʠʚʘˁʫ ʠ ʪʘʢʦʟʚʘʥʠ ʇʨʝʣʘʟʥʠ ʪʨʛʦʚʠʥʩʢʠ ʩʧʦʨʘʟʫʤ 29. 

ɸʧʨʠʣʘ 2008. ʛʦʜʠʥʝ ʫ ɹʨʠʩʝʣʫ, ʘ ʅʘʨʦʜʥʘ ʩʢʫʧʰʪʠʥʘ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʿʝ ʨʘʪʠʬʠʢʦʚʘʣʘ ʥʘʚʝʜʝʥʝ 

ʩʧʦʨʘʟʫʤʝ 9. ʩʝʧʪʝʤʙʨʘ ʠʩʪʝ ʛʦʜʠʥʝ. ɼʘ ʙʠ ʩʧʦʨʘʟʫʤ ʦ ʩʪʘʙʠʣʠʟʘʮʠʿʠ ʠ ʧʨʠʜʨʫʞʠʚʘˁʫ ʩʪʫʧʠʦ ʥʘ 

ʩʥʘʛʫ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʜʘ ʛʘ ʨʘʪʠʬʠʢʫʿʫ ʩʚʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ɽʋ ʠ ʜʨʞʘʚʘ ʧʦʪʧʠʩʥʠʢ. ʉ ʦʙʟʠʨʦʤ ʜʘ 

ʉʉʇ ʩʘ ʈʝʧʫʙʣʠʢʦʤ ʉʨʙʠʿʦʤ ʥʠʿʝ ʨʘʪʠʬʠʢʦʚʘʥ ʦʜ ʩʪʨʘʥʝ ʩʚʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʪʨʝʥʫʪʥʦ ʿʝ ʫ 

ʧʨʠʤʝʥʠ ʇʨʝʣʘʟʥʠ ʪʨʛʦʚʠʥʩʢʠ ʩʧʦʨʘʟʫʤ.  
59

 Ibidem, ʩʪʨ. 397. 
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 ʆ ʪʦʤʝ ʚʠʜʠ ʯʣʘʥ 38. ʇʨʝʣʘʟʥʦʛ ʪʨʛʦʚʠʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ ʢʦʿʠ ʿʝ ʩʢʣʦʧˀʝʥ ʠʟʤʝʹʫ ɽʋ ʠ 

ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ (ʉɻ ʈʉ 83/08). 
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ɿʘ ʤʘʪʝʨʠʿʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʦʜ ʟʥʘʯʘʿʘ ʩʫ ʫʨʝʜʙʝ, ʜʠʨʝʢʪʠʚʝ ʠ ʦʜʣʫʢʝ ʢʘʦ 

ʰʪʦ ʩʫ: ɼʠʨʝʢʪʠʚʘ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʬʠʥʘʥʩʠʿʩʢʠʭ ʦʜʥʦʩʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʢʘʦ ʠ ʬʠʥʘʥʩʠʿʩʢʦ ʿʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʫʥʫʪʘʨ 

ʠʟʚʝʩʥʠʭ ʧʨʝʜʫʟʝ˂ʘ (ʢʦʜʠʬʠʢʦʚʘʥʘ ʚʝʨʟʠʿʘ)
62

, ʆʜʣʫʢʘ ʂʦʤʠʩʠʿʝ ʦ ʧʨʠʤʝʥʠ 

ʯʣʘʥʘ 86(2) ʋʛʦʚʦʨʘ ʦ ɽʋ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʿʘʚʥʫ 

ʫʩʣʫʛʫ ʜʘʪʫ ʥʝʢʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʠʤʘ ʿʝ ʧʦʚʝʨʝʥʦ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
63

, ʋʨʝʜʙʘ 800/2008, ʢʦʿʘ ʧʨʦʛʣʘʰʘʚʘ ʦʜʨʝʹʝʥʝ 

ʢʘʪʝʛʦʨʠʿʝ ʧʦʤʦ˂ʠ ʢʦʤʧʘʪʠʙʠʣʥʠʤ ʩʘ ʟʘʿʝʜʥʠʯʢʠʤ ʪʨʞʠʰʪʝʤ ʫ ʧʨʠʤʝʥʠ 

ʯʣʘʥʦʚʘ 87 ʠ 88 ʋʛʦʚʦʨʘ-ʦʧʰʪʘ ʋʨʝʜʙʘ ʦ ʙʣʦʢ-ʠʟʫʟʝ˂ʫ
64

, ʋʨʝʜʙʘ ʉʘʚʝʪʘ 

994/98 ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʦʚʘ 92 ʠ 93 (ʩʘʜʘ 107 ʠ 108) ʋʛʦʚʦʨʘ ʦ ʩʪʚʘʨʘˁʫ 

ɽʚʨʦʧʩʢʝ ɿʘʿʝʜʥʠʮʝ ʥʘ ʦʜʨʝʹʝʥʝ ʢʘʪʝʛʦʨʠʿʝ ʭʦʨʠʟʦʥʪʘʣʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ
65

, 

ʋʨʝʜʙʘ ʉʘʚʝʪʘ 1698/2005 ʦ ʧʦʜʨʰʮʠ ʟʘ ʨʫʨʘʣʥʠ ʨʘʟʚʦʿ ʦʜ ʩʪʨʘʥʝ ɽʚʨʦʧʩʢʦʛ 

ʧʦˀʦʧʨʠʚʨʝʜʥʦʛ ʬʦʥʜʘ ʟʘ ʨʫʨʘʣʥʠ ʨʘʟʚʦʿ ʢʦʿʘ ʿʝ ʫ ʚʠʰʝ ʥʘʚʨʘʪʘ 

ʘʤʘʥʜʠʨʘʥʘ
66

, ʋʨʝʜʙʘ ʂʦʤʠʩʠʿʝ 1857/2006 ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʦʚʘ 87 ʠ 88 ʋʛʦʚʦʨʘ 

ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʤʘʣʠʤ ʠ ʩʨʝʜˁʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʘʢʪʠʚʥʠʤ ʫ ʧʨʦʠʟʚʦʜˁʠ 

ʧʦˀʦʧʨʠʚʨʝʜʥʠʭ ʧʨʦʠʟʚʦʜʘ ʠ ʘʤʘʥʜʠʨʘˁʫ ʋʨʝʜʙʝ 70/2001
67

, ʋʨʝʜʙʘ ʂʦʤʠʩʠʿʝ 

875/2007 ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʦʚʘ 87 ʠ 88 ʋʛʦʚʦʨʘ ʦ ɽɿ ʥʘ de minimis ʧʦʤʦ˂ ʫ 

ʩʝʢʪʦʨʫ ʨʠʙʘʨʩʪʚʘ
68

, ʋʨʝʜʙʘ ʂʦʤʠʩʠʿʝ 736/2008 ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʦʚʘ 87 ʠ 88 

ʋʛʦʚʦʨʘ ʦ ɽɿ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʤʘʣʠʤ ʠ ʩʨʝʜˁʠʤ ʧʨʝʜʫʟʝ˂ʠʤ ʘʢʪʠʚʥʠʤ ʫ 

ʧʨʦʠʟʚʦʜˁʠ, ʧʨʝʨʘʜʠ ʠ ʤʘʨʢʝʪʠʥʛʫ ʨʠʙˀʠʭ ʧʨʦʠʟʚʦʜʘ
69

, ʋʨʝʜʙʘ 1998/2006 ʦ 

ʧʨʠʤʝʥʠ ʯʣʘʥʦʚʘ 87 ʠ 88 ʋʛʦʚʦʨʘ ʦ ɽɿ ʥʘ de minimis ʧʦʤʦ˂
70

, ʋʨʝʜʙʘ ʉʘʚʝʪʘ 

659/1999 ʢʦʿʘ ʧʦʩʪʘʚˀʘ ʜʝʪʘˀʥʘ ʧʨʘʚʠʣʘ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 93 ʋʛʦʚʦʨʘ ʦ ɽɿ
71

, 

ʩʘ ʥʝʢʦʣʠʢʦ ʘʤʘʥʜʤʘʥʘ
 
ʠ ʦʜʛʦʚʘʨʘʿʫ˂ʘ ʋʨʝʜʙʘ ʦ ʧʨʠʤʝʥʠ

72
 ʢʦʿʝ ʩʫ ʚʠʰʝ ʧʫʪʘ 
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ʘʤʘʥʜʠʨʘʥʝ, ʧʦʩʝʙʥʦ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʧʨʦʰʠʨʝˁʘ ɽʋ ʢʦʿʘ ʩʫ ʩʝ ʜʝʩʠʣʘ ʥʘʢʦʥ 

ˁʠʭʦʚʦʛ ʜʦʥʦʰʝˁʘ, ʠ ʩʣʠʯʥʦ. 

 

3.1.4 ĂSoft lawñ ʢʘʦ ʠʟʚʦʨ ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

 

  ʇʦʨʝʜ ʘʢʘʪʘ ʦʙʘʚʝʟʫʿʫ˂ʝʛ ʢʘʨʘʢʪʝʨʘ (ʢʘʦ ʰʪʦ ʩʫ ʫʨʝʜʙʝ, ʜʠʨʝʢʪʠʚʝ ʠʣʠ 

ʦʜʣʫʢʝ), ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʧʨʠʙʝʛʣʝ ʜʦʥʦʰʝˁʫ ʦʜʛʦʚʘʨʘʿʫ˂ʝʛ Ăʩʝʪʘñ ʦʜʨʝʜʘʙʘ 

ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʢʦʿʝ ʙʠ ʩʝ ʤʦʛʣʝ ʧʦ ʩʚʦʿʦʿ ʧʨʘʚʥʦʿ ʧʨʠʨʦʜʠ ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ ʢʘʦ 

Ăʤʝʢʦ ʧʨʘʚʦñ ʠʣʠ Ăʧʨʘʚʦ ʤʝʢʦʛ ʥʦʨʤʘʪʠʚʠʪʝʪʘñ (soft law). ʊʨʝʙʘ ʥʘʛʣʘʩʠʪʠ ʜʘ ʘʢʪʠ 

Ăʤʝʢʦʛ ʧʨʘʚʘñ ʥʠʩʫ ʦʙʘʚʝʟʫʿʫ˂ʠ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ʅʝʩʧʦʨʥʦ ʿʝ ʜʘ ʫ ʫʩʣʦʚʠʤʘ 

ʛʣʦʙʘʣʠʟʘʮʠʿʝ ʠ ʙʨʟʦʛ ʨʘʟʚʦʿʘ ʢʦʤʫʥʠʢʘʮʠʿʘ, ʤʝʜʠʿʘ ʠ ʠʥʪʝʨʥʝʪʘ ʜʦʣʘʟʠ ʜʦ 

ʥʘʤʝʪʘˁʘ ʩʪʘʚʦʚʘ ʠ ʟʘʢˀʫʯʘʢʘ ʥʝʬʦʨʤʘʣʥʠʭ ʩʪʨʫʯʥʠʭ ʘʫʪʦʨʠʪʘʪʠʚʥʠʭ ʬʦʨʫʤʘ 

ʠʣʠ ʤʠʰˀʝˁʘ ʫʪʠʮʘʿʥʠʭ ʧʦʿʝʜʠʥʘʮʘ. ʋ ʪʘʢʚʠʤ ʦʢʦʣʥʦʩʪʠʤʘ, ʢʦʜ ʰʠʨʦʢʠʭ ʩʣʦʿʝʚʘ 

ʢʦʨʠʩʥʠʢʘ ʪʘʢʚʠʭ ʩʠʩʪʝʤʘ ʫʪʠʩʢʫʿʝ ʩʝ ʥʦʚʠ ʩʘʜʨʞʘʿ ʧʫʪʝʤ ʧʨʘʚʠʣʘ Ăʤʝʢʦʛ 

ʥʦʨʤʘʪʠʚʠʪʝʪʘñ. ɿʘʭʚʘˀʫʿʫ˂ʠ ʩʥʘʟʠ ʤʝʜʠʿʘ, ʩʪʚʘʨʘ ʩʝ ʩʚʝʩʪ ʢʦʜ ʰʠʨʦʢʠʭ ʩʣʦʿʝʚʘ 

ʠˁʭʦʚʠʭ ʢʦʨʠʩʥʠʢʘ ʫ ʯʠʪʘʚʦʤ ʩʚʝʪʫ ʢʦʿʠ ʩʚʘʢʦʜʥʝʚʥʦ ʧʦʣʘʢʦ, ʧʦʤʘʣʦ, ʘʣʠ ʩʚʝ 

ʩʠʛʫʨʥʠʿʝ Ăʚʝʨʫʿʫñ ʫ ʧʦʪʨʝʙʫ ˁʠʭʦʚʝ ʧʨʠʤʝʥʝ, ʧʨʠʭʚʘʪʘʿʫ˂ʠ ʧʦʿʝʜʠʥʘ Ăʤʝʢʘ 

ʧʨʘʚʠʣʘñ ʠ ʩʫʙʿʝʢʪʠʚʥʦ ʠʤ ʧʨʠʜʘʿʫ˂ʠ ʟʥʘʯʘʿ ʥʦʨʤʠʨʘʥʠʭ ʥʘʯʠʥʘ ʧʦʩʪʫʧʘˁʘ. 

ʈʝʰʝˁʘ ʩʘʜʨʞʘʥʘ ʫ ʠʟʚʦʨʠʤʘ Ăsoft lawñ ʩʫ ʚʝʦʤʘ ʧʦʛʦʜʥʘ ʟʘ Ăʠʩʧʠʪʠʚʘˁʝ ʪʣʘñ ʟʘ 

ʦʞʠʚʦʪʚʦʨʝˁʝ ʥʦʚʠʭ ʟʘʢʦʥʦʜʘʚʥʠʭ ʨʝʰʝˁʘ de lege ferenda, ʢʨʦʟ ʧʨʦʮʝʩ Ăʢʘˀʝˁʘñ 

ʤʝʢʦʛ ʟʘʢʦʥʘ ʠ ʧʨʝʨʘʩʪʘˁʘ ˁʝʛʦʚʠʭ ʥʦʨʤʠ ʫ Ăʪʚʨʜʠ ʟʘʢʦʥñ (hard law)
73

. 

  ʋ ʪʘʢʚʝ ʘʢʪʝ ʙʠ ʩʧʘʜʘʣʝ ʩʤʝʨʥʠʮʝ, ʦʙʘʚʝʰʪʝˁʘ, ʩʘʦʧʰʪʝˁʘ, ʢʦʜʝʢʩʠ 

ʧʦʥʘʰʘˁʘ, ʧʨʝʧʦʨʫʢʝ ʠ ʜʨʫʛʠ ʘʢʪʠ ʢʦʿʠ ʠʤʘʿʫ ʩʧʝʮʠʬʠʯʥʫ ʧʨʘʚʥʫ ʧʨʠʨʦʜʫ ʠ 

ʧʦʩʣʫʞʠʣʠ ʩʫ ʂʦʤʠʩʠʿʠ ʜʘ ʝʬʠʢʘʩʥʠʿʝ ʨʝʰʠ ʦʜʨʝʹʝʥʝ ʧʨʦʙʣʝʤʝ ʩʘ ʢʦʿʠʤʘ ʩʝ 

ʩʫʩʨʝʪʘʣʘ ʫ ʧʨʘʢʩʠ. ʈʘʟʣʦʛʘ ʟʘ ʥʘʩʪʘʥʘʢ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʠʤʘ ʚʠʰʝ. 

  ʇʨʝ ʩʚʝʛʘ, Ăʤʝʢʦ ʧʨʘʚʦñ ʥʘʩʪʘʿʝ ʢʘʦ ʨʝʟʫʣʪʘʪ ʞʝˀʝ ʂʦʤʠʩʠʿʝ ʜʘ ʫʥʘʧʨʝʜʠ 

ʧʦʩʪʫʧʘʢ ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʆʧʨʘʚʜʘˁʝ ʟʘ ʪʘʢʚʦ ʥʘʩʪʦʿʘˁʝ ʣʝʞʠ ʫ 

ʯʠˁʝʥʠʮʠ ʜʘ ʩʝ Ăcase-by caseñ ʧʨʠʩʪʫʧ, ʦʜʥʦʩʥʦ ʧʨʠʩʪʫʧ ʦʜ ʩʣʫʯʘʿʘ ʜʦ ʩʣʫʯʘʿʘ, 

ʧʦʢʘʟʘʦ ʢʘʦ ʜʦʩʪʘ ʧʨʦʙʣʝʤʘʪʠʯʘʥ ʠ ʥʝʝʬʠʢʘʩʘʥ. ɹʨʦʿ ʩʣʫʯʘʿʝʚʘ ʧʨʝʜ ʂʦʤʠʩʠʿʦʤ ʿʝ 
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ʩʪʘʣʥʦ ʙʝʣʝʞʠʦ ʨʘʩʪ, ʰʪʦ ʥʠʿʝ ʤʦʛʣʦ ʜʘ ʩʝ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʨʝʰʠ ʫʩʣʝʜ 

ʦʛʨʘʥʠʯʝʥʠʭ ˀʫʜʩʢʠʭ ʠ ʤʘʪʝʨʠʿʘʣʥʠʭ ʨʝʩʫʨʩʘ
74

. ɿʙʦʛ ʪʦʛʘ ʩʝ ʤʦʛʣʦ ʜʝʩʠʪʠ ʜʘ ʩʝ 

ʢʦʥʢʨʝʪʥʠ ʩʣʫʯʘʿʝʚʠ ʫ ʢʦʿʠʤʘ ʩʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʝ ʨʝʰʝ ʥʘ ʘʜʝʢʚʘʪʘʥ 

ʥʘʯʠʥ. 

  ʇʦʨʝʜ ʪʦʛʘ, ʩʪʚʘʨʘʣʘ ʩʝ ʠ ʚʝʣʠʢʘ ʜʦʟʘ ʧʨʘʚʥʝ ʥʝʩʠʛʫʨʥʦʩʪʠ, ʿʝʨ ʩʝ ʫ ʧʨʘʢʩʠ 

ʯʝʩʪʦ ʜʝʰʘʚʘʣʦ ʜʘ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʫ ʨʝʣʘʪʠʚʥʦ ʩʣʠʯʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʜʦʥʦʩʝ 

ʨʘʟʣʠʯʠʪʝ ʦʜʣʫʢʝ. ʊʘʢʚʘ ʧʨʘʢʩʘ ʿʝ ʠʟʫʟʝʪʥʦ ʥʝʧʦʚʦˀʥʦ ʜʝʣʦʚʘʣʘ ʥʘ ʢʦʤʧʘʥʠʿʝ, 

ʙʫʜʫ˂ʠ ʜʘ ʩʫ ʯʝʩʪʦ ʙʠʣʝ ʫ ʥʝʜʦʫʤʠʮʠ ʜʘ ʣʠ ˂ʝ ʥʝʢʘ ʤʝʨʘ ʜʨʞʘʚʝ ʙʠʪʠ 

ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʂʦʤʠʩʠʿʘ ʿʝ ʧʦʢʫʰʘʚʘʣʘ 

ʜʘ ʦʪʢʣʦʥʠ ʥʘʚʝʜʝʥʝ ʥʝʜʦʩʪʘʪʢʝ ʫʟ ʧʦʤʦ˂ ʦʜʨʝʜʘʙʘ ʩʝʢʫʥʜʘʨʥʦʛ ʟʘʢʦʥʦʜʘʚʩʪʚʘ, 

ʪʘʢʦ ʰʪʦ ʿʝ ʫ ʥʝʢʦʣʠʢʦ ʥʘʚʨʘʪʘ ʧʨʝʜʣʘʛʘʣʘ ʉʘʚʝʪʫ ʜʘ ʫʩʚʦʿʠ ʦʜʨʝʹʝʥʝ ʫʨʝʜʙʝ ʫ 

ʚʝʟʠ ʩʘ ʢʦʥʪʨʦʣʦʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʘʣʠ ʙʝʟ ʫʩʧʝʭʘ
75

.  

  ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʘʚʝʜʝʥʝ ʪʝʰʢʦ˂ʝ, ʂʦʤʠʩʠʿʘ ʩʝ ʦʧʨʝʜʝʣʠʣʘ ʟʘ Ăʤʝʢʦ ʧʨʘʚʦñ 

ʢʘʦ ʩʨʝʜʩʪʚʦ ʟʘ ʧʨʝʚʘʟʠʣʘʞʝˁʝ ʥʝʜʦʩʪʘʪʢʘ ʚʘˀʘʥʦʛ ʦʢʚʠʨʘ ʟʘ ʢʦʥʪʨʦʣʫ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ. ʅʘʨʘʚʥʦ, ʤʦʪʠʚʘʮʠʿʘ ʟʘ ʢʨʝʠʨʘˁʝ ʩʠʩʪʝʤʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʫ ʤʘʪʝʨʠʿʠ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʥʠʿʝ ʣʝʞʘʣʘ ʩʘʤʦ ʫ ʥʘʩʪʦʿʘˁʫ ʜʘ ʩʝ ʢʦʥʪʨʦʣʘ ʧʦʤʦ˂ʠ ʫʯʠʥʠ 

ʝʬʠʢʘʩʥʠʿʦʤ ʠ ʣʘʢʰʦʤ, ʚʝ˂ ʠ ʫ ʞʝˀʠ ʂʦʤʠʩʠʿʝ ʜʘ ʫʯʠʥʠ ʩʝʙʝ ʦʪʧʦʨʥʠʿʦʤ ʥʘ 

ʨʘʟʣʠʯʠʪʝ ʚʠʜʦʚʝ ʧʦʣʠʪʠʯʢʠʭ ʧʨʠʪʠʩʘʢʘ ʫ ʩʚʘʢʦʤ ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ
76

. ʊʦ 

ʥʠʢʘʢʦ ʥʝ ʟʥʘʯʠ ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ ʫ ʧʦʪʧʫʥʦʩʪʠ ʧʦʩʪʘʣʘ ʠʤʫʥʘ ʥʘ ʨʘʟʣʠʯʠʪʝ ʦʙʣʠʢʝ 

ʧʨʠʪʠʩʘʢʘ, ʘʣʠ ʿʝ ʠʧʘʢ ʥʘ ʪʘʿ ʥʘʯʠʥ ʩʝʙʠ ʦʙʝʟʙʝʜʠʣʘ ʚʝ˂ʫ ʩʣʦʙʦʜʫ ʜʝʣʦʚʘˁʘ.  

ʇʦʨʝʜ ʥʘʚʝʜʝʥʦʛ, ʩʠʩʪʝʤ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʦʤʦʛʫ˂ʠʦ ʿʝ ʂʦʤʠʩʠʿʠ ʠ ʚʝ˂ʫ ʜʦʟʫ 

ʬʣʝʢʩʠʙʠʣʥʦʩʪʠ ʫ ʨʘʟʚʠʿʘˁʫ ʧʨʘʚʠʣʘ ʫ ʚʝʟʠ ʩʘ ʜʨʞʘʚʥʦʤ ʧʦʤʦ˂ʠ, ʥʝʛʦ ʰʪʦ ʿʝ ʪʦ 

ʩʣʫʯʘʿ ʩʘ ʨʠʛʠʜʥʠʤ, Ăʪʚʨʜʠʤñ ʧʨʘʚʦʤ (hard law approach, ʧʨʝʚʦʜ ʘʫʪʦʨʘ)
77
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  ʇʨʦʙʣʝʤ ʿʝ ʤʦʛʣʘ ʧʨʝʜʩʪʘʚˀʘʪʠ ʯʠˁʝʥʠʮʘ ʜʘ Ăʤʝʢʦ ʧʨʘʚʦñ ʥʠʿʝ ʧʨʘʚʥʦ 

ʦʙʘʚʝʟʫʿʫ˂ʝ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʠʟʫʟʝʚ ʫʢʦʣʠʢʦ ʩʝ ʦʥʝ ʠʟʨʠʯʠʪʦ ʥʝ ʩʘʛʣʘʩʝ, 

ʦʜʥʦʩʥʦ ʦʜʦʙʨʝ ˁʝʛʦʚʫ ʧʨʠʤʝʥʫ. ʊʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ, ʫ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʦʤ ʧʦʛʣʝʜʫ, 

Ăʤʝʢʦ ʧʨʘʚʦñ ʦʙʘʚʝʟʫʿʝ ʩʘʤʦ ˁʝʛʦʚʦʛ ʜʦʥʦʩʠʦʮʘ, ʦʜʥʦʩʥʦ ʂʦʤʠʩʠʿʫ
78

. ʀʧʘʢ, ʠʘʢʦ 

Ăʤʝʢʦ ʧʨʘʚʦñ ʢʘʦ ʪʘʢʚʦ ʥʝʤʘ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʫ ʦʙʘʚʝʟʥʦʩʪ, ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʥʝ 

ʧʨʦʠʟʚʦʜʠ ʥʝʢʝ ʧʨʘʢʪʠʯʥʝ ʝʬʝʢʪʝ
79
. ɼʘˀʝ, ʫ ʧʦʯʝʪʢʫ ʿʝ ʙʠʣʘ ʩʧʦʨʥʘ ʯʘʢ ʠ ʧʨʘʚʥʘ 

ʦʩʥʦʚʘ ʟʘ ʧʦʩʪʦʿʘˁʝ Ăʤʝʢʦʛ ʧʨʘʚʘñ
80
, ʢʘʦ ʠ ʥʝʜʦʚʦˀʥʘ ʧʨʝʮʠʟʥʦʩʪ ʪʝʨʤʠʥʦʣʦʛʠʿʝ 

ʩʘʜʨʞʘʥʝ ʫ ʘʢʪʠʤʘ ʢʦʿʠ ʩʧʘʜʘʿʫ ʫ ˁʝʛʦʚ ʦʧʩʝʛ. ʀʧʘʢ, ʯʠʥʠ ʩʝ ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ 

ʫʩʧʝʣʘ ʚʨʝʤʝʥʦʤ ʜʘ ʧʦʿʝʜʥʦʩʪʘʚʠ ʩʣʦʞʝʥʫ ʪʝʨʤʠʥʦʣʦʛʠʿʫ ʠ ʪʘʢʦ ʫʯʠʥʠ Ăʤʝʢʦ 

ʧʨʘʚʦñ ʣʘʢʰʠʤ ʟʘ ʧʨʠʤʝʥʫ. 

  ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ Ăʤʝʢʦ ʧʨʘʚʦñ ʥʝʦʙʘʚʝʟʫʿʫ˂ʝ ʟʘ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ, ʤʦʛʣʘ ʙʠ ʩʝ ʜʦʚʝʩʪʠ ʫ ʧʠʪʘˁʝ ʩʘʤʘ ʩʫʰʪʠʥʘ ʧʦʩʪʦʿʘˁʘ ʘʢʘʪʘ Ăʤʝʢʦʛ 

ʧʨʘʚʘñ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʉʪʦʛʘ ʿʝ ʂʦʤʠʩʠʿʘ ʤʦʨʘʣʘ ʜʘ ʠʟʥʘʹʝ ʥʘʯʠʥ ʢʘʢʦ ʜʘ 

ˁʝʛʦʚʝ ʦʜʨʝʜʙʝ ʫʯʠʥʠ ʧʨʘʢʪʠʯʥʦ ʦʙʘʚʝʟʫʿʫ˂ʠʤ ʟʘ ʘʜʨʝʩʘʪʝ, ʦʜʥʦʩʥʦ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ.  

  ɱʝʜʘʥ ʦʜ ʥʘʯʠʥʘ ʟʘ ʧʦʩʪʠʟʘˁʝ ʦʚʦʛ ʮʠˀʘ ʧʨʝʜʩʪʘʚˀʘʣʝ ʩʫ ʦʜʣʫʢʝ ʂʦʤʠʩʠʿʝ 

ʫ ʚʝʟʠ ʩʘ ʜʨʞʘʚʥʦʤ ʧʦʤʦ˂ʠ ʢʦʿʝ ʩʫ ʙʠʣʝ ʟʘʩʥʦʚʘʥʝ ʥʘ ʦʜʨʝʜʙʘʤʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ. 

ʅʘ ʧʨʠʤʝʨ, ʫʢʦʣʠʢʦ ʩʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʝ ʙʠ ʧʨʠʜʨʞʘʚʘʣʝ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ ʩʘʜʨʞʘʥʠʭ ʫ Ăʤʝʢʦʤ ʧʨʘʚʫñ, ʪʘʜʘ ʙʠ ʂʦʤʠʩʠʿʘ ʤʦʛʣʘ ʜʘ ʠʥʠʮʠʨʘ ʧʦʩʪʫʧʘʢ 

ʧʨʦʪʠʚ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʦʿʠ ʙʠ ʩʝ ʤʦʛʘʦ ʟʘʚʨʰʠʪʠ ʥʝʛʘʪʠʚʥʦʤ ʦʜʣʫʢʦʤ
81
. ʊʘʢʚʦʤ 

ʦʜʣʫʢʦʤ ʙʠ ʩʝ ʩʧʨʝʯʠʣʘ ʨʝʘʣʠʟʘʮʠʿʘ ʩʧʦʨʥʝ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʀʩʪʦʚʨʝʤʝʥʦ, 

ʂʦʤʠʩʠʿʠ ʩʪʦʿʠ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ ʠ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʟʘʪʨʘʞʠ ʧʦʚʨʘ˂ʘʿ ʥʝʟʘʢʦʥʠʪʦ 

ʜʦʜʝˀʝʥʝ ʧʦʤʦ˂ʠ. ʆʚʘʢʘʚ ʧʦʩʪʫʧʘʢ ˂ʝ ʩʚʘʢʘʢʦ ʦʙʝʩʭʨʘʙʨʠʪʠ ʢʦʤʧʘʥʠʿʝ ʜʘ 

ʟʘʭʪʝʚʘʿʫ ʜʦʜʝʣʫ ʧʦʪʝʥʮʠʿʘʣʥʦ ʥʝʜʦʧʫʩʪʠʚʝ ʧʦʤʦ˂ʠ. ʊʦ ʿʝ ʧʦʪʚʨʹʝʥʦ ʫ ʧʨʘʢʩʠ, ʿʝʨ 

ʩʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʚʝʦʤʘ ʯʝʩʪʦ ʘʥʪʠʮʠʧʠʨʘʣʝ ʢʦʥʪʨʦʣʫ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʠ 
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ʥʘʩʪʦʿʘʣʝ ʜʘ ʦʙʣʠʢʫʿʫ ʚʣʘʩʪʠʪʝ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʥʘ ʥʘʯʠʥ ʢʦʿʠ ʟʘʜʦʚʦˀʘʚʘ 

ʢʨʠʪʝʨʠʿʫʤʝ ʜʝʬʠʥʠʩʘʥʝ ʫ ʦʜʨʝʜʙʘʤʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ
82

. 

  ɼʘʢʣʝ, ʦʚʜʝ ʿʝ ʜʦʰʣʦ ʜʦ ʧʦʩʨʝʜʥʝ ʧʨʠʤʝʥʝ Ăʤʝʢʦʛ ʧʨʘʚʘñ, ʢʦʿʝ ʿʝ ʪʘʢʦ 

ʬʘʢʪʠʯʢʠ ʠ ʧʨʘʚʥʦ ʩʪʝʢʣʦ ʩʥʘʛʫ ʦʙʘʚʝʟʥʦʩʪʠ. ʆʙʿʘʰˁʝˁʝ ʣʝʞʠ ʫ ʯʠˁʝʥʠʮʠ ʜʘ ʿʝ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʫʞʥʘ ʜʘ ʩʝ ʧʨʠʜʨʞʘʚʘ ʧʦʿʝʜʠʥʘʯʥʠʭ ʦʜʣʫʢʘ ʂʦʤʠʩʠʿʝ.  

  ʂʘʦ ʰʪʦ ʩʤʦ ʚʝ˂ ʧʦʤʝʥʫʣʠ, ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʢʦʿʝ ʩʧʘʜʘʿʫ ʫ Ăʤʝʢʦ 

ʧʨʘʚʦñ ʧʦʩʪʘ˂ʝ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʦ ʦʙʘʚʝʟʫʿʫ˂ʝ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫʢʦʣʠʢʦ ʠʭ ʦʥʝ 

ʠʟʨʠʯʠʪʦ ʧʨʠʭʚʘʪʝ. ʄʝʹʫʪʠʤ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʩʝ ʫ ʧʨʘʢʩʠ ʥʠʩʫ ʣʘʢʦ ʦʜʣʫʯʠʚʘʣʝ 

ʥʘ ʦʚʘʢʘʚ ʢʦʨʘʢ. ʉʪʦʛʘ ʿʝ ʂʦʤʠʩʠʿʘ ʧʨʦʥʘʰʣʘ ʚʝʦʤʘ ʝʣʝʛʘʥʪʘʥ ʥʘʯʠʥ ʢʘʢʦ ʜʘ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ Ăʥʘʪʝʨʘñ ʜʘ ʧʨʠʭʚʘʪʝ ʦʜʨʝʜʙʝ Ăʤʝʢʦʛ ʧʨʘʚʘñ. ʊʘʢʦ, ʫʢʦʣʠʢʦ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʦʜʙʠʿʝ ʜʘ ʧʨʠʭʚʘʪʠ ʧʨʠʤʝʥʫ ʦʜʨʝʜʘʙʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ, ʪʘʜʘ ˂ʝ 

ʂʦʤʠʩʠʿʘ ʧʦʢʨʝʥʫʪʠ ʧʦʩʪʫʧʘʢ ʫ ʦʜʥʦʩʫ ʥʘ ʩʚʝ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʝ 

ʧʦʪʧʘʜʘʿʫ ʧʦʜ ʜʘʪʝ ʦʜʨʝʜʙʝ. ʊʘʢʚʦ ʧʦʩʪʫʧʘˁʝ ʂʦʤʠʩʠʿʝ ʙʠʣʦ ʿʝ ʚʠʜˀʠʚʦ ʫ ʩʣʫʯʘʿʫ  

ʢʘʜʘ ʿʝ ʅʝʤʘʯʢʘ ʦʜʙʠʣʘ ʜʘ ʩʝ ʧʦʚʠʥʫʿʝ ʥʦʚʠʤ ʉʤʝʨʥʠʮʘʤʘ ʦ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ 

ʟʘ ʧʝʨʠʦʜ ʦʜ 2007-2013 ʛʦʜʠʥʝ. ʂʦʤʠʩʠʿʘ ʿʝ ʥʘ ʦʚʘʢʘʚ ʧʦʩʪʫʧʘʢ ʅʝʤʘʯʢʝ 

ʨʝʘʛʦʚʘʣʘ ʪʘʢʦ ʰʪʦ ʿʝ ʧʦʢʨʝʥʫʣʘ ʬʦʨʤʘʣʥʫ ʠʩʪʨʘʛʫ ʧʨʦʪʠʚ ʩʚʠʭ ʰʝʤʘ 

ʨʝʛʠʦʥʘʣʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʝ ʿʝ ʦʜʦʙʨʠʣʘ ʥʝʤʘʯʢʘ ʚʣʘʜʘ. ʊʦ ʿʝ ʨʝʟʫʣʪʠʨʘʣʦ 

ʠʟʨʠʯʠʪʠʤ ʦʜʦʙʨʝˁʝʤ ʧʦʤʝʥʫʪʠʭ ʉʤʝʨʥʠʮʘ ʦʜ ʩʪʨʘʥʝ ʅʝʤʘʯʢʝ. 

  ɼʘʢʣʝ, ʦʪʚʘʨʘˁʝ ʠʩʪʨʘʛʝ ʠʤʘʣʦ ʿʝ ʟʘ ʮʠˀ ʜʘ ʩʝ ʩʘʥʢʮʠʦʥʠʰʝ Ăʥʝʧʦʩʣʫʰʥʘñ 

ʥʝʤʘʯʢʘ ʚʣʘʜʘ ʠ ʦʙʝʟʙʝʜʠ ʠʟʨʠʯʠʪʦ ʧʨʠʭʚʘʪʘˁʝ ʦʜʨʝʜʘʙʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʅʘʨʘʚʥʦ, ʥʝ ʪʨʝʙʘ ʧʨʝʥʝʙʨʝʛʥʫʪʠ ʥʠ ʪʦ ʜʘ ʩʫ ʫ ʢʦʥʢʨʝʪʥʦʤ 

ʩʣʫʯʘʿʫ ʩʚʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʙʠʣʝ ʟʘ ʫʩʚʘʿʘˁʝ ʧʦʤʝʥʫʪʠʭ ʉʤʝʨʥʠʮʘ, ʧʘ ʿʝ ʂʦʤʠʩʠʿʠ 

ʪʘʢʦ ʙʠʣʦ ʤʥʦʛʦ ʣʘʢʰʝ ʜʘ ʠʟʚʨʰʠ ʧʨʠʪʠʩʘʢ ʠ ʦʙʝʟʙʝʜʠ ˁʠʭʦʚʦ ʠʟʨʠʯʠʪʦ 

ʧʨʠʭʚʘʪʘˁʝ ʦʜ ʩʪʨʘʥʝ ʅʝʤʘʯʢʝ
83

.  
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ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʫ ʮʠˀʫ ʧʨʠʜʦʙʠʿʘˁʘ ˁʠʭʦʚʝ ʧʦʜʨʰʢʝ, ʠʧʘʢ ʂʦʤʠʩʠʿʘ ʠʤʘ ʛʣʘʚʥʫ ʨʝʯ ʠ 
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  ʏʚʨʩʪ ʩʪʘʚ ʂʦʤʠʩʠʿʝ ʫ ʧʦʛʣʝʜʫ ʦʙʘʚʝʟʫʿʫ˂ʝʛ ʢʘʨʘʢʪʝʨʘ ʦʜʨʝʜʘʙʘ Ăʤʝʢʦʛ 

ʧʨʘʚʘñ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʚʠʜˀʠʚ ʿʝ ʠ ʧʨʠʣʠʢʦʤ ʧʨʝʛʦʚʦʨʘ ʩʘ ʢʘʥʜʠʜʘʪʠʤʘ ʟʘ 

ʯʣʘʥʩʪʚʦ ʫ ɽʋ. ʊʘʜʘ ʜʨʞʘʚʝ ʢʘʥʜʠʜʘʪʠ ʤʦʨʘʿʫ ʜʘ ʧʦʢʘʞʫ ʜʘ ʩʫ ʫ ʩʪʘˁʫ ʜʘ ʩʝ 

ʧʨʠʜʨʞʘʚʘʿʫ ʦʙʘʚʝʟʘ ʢʦʿʝ ʧʨʦʠʩʪʠʯʫ ʠʟ acquis communautaire, h ʪʦ ʫʢˀʫʯʫʿʝ ʠ ʘʢʪʝ 

ʢʦʿʠ ʩʧʘʜʘʿʫ ʫ Ăʤʝʢʦ ʧʨʘʚʦñ (ʩʤʝʨʥʠʮʝ, ʦʢʚʠʨʠ ʠ ʩʣʠʯʥʦ). ɼʘʢʣʝ, ʦʚʦ ʙʠ 

ʧʨʝʜʩʪʘʚˀʘʦ ʿʦʰ ʿʝʜʘʥ ʥʘʯʠʥ ʥʘ ʢʦʿʠ ʂʦʤʠʩʠʿʘ ʦʙʝʟʙʝʹʫʿʝ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʫ 

ʦʙʘʚʝʟʥʦʩʪ Ăʤʝʢʦʛ ʟʘʢʦʥʦʜʘʚʩʪʚʘñ
84

. 

  ɼʘʢʣʝ, ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʫ ʧʨʘʢʩʠ ʠʟʜʘʣʝ ʚʠʰʝ ʩʤʝʨʥʠʮʘ, ʩʘʦʧʰʪʝˁʘ, 

ʩʪʫʜʠʿʘ ʠ ʠʟʚʝʰʪʘʿʘ ʢʦʿʠ ʥʝʤʘʿʫ ʫ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʦʤ ʧʦʛʣʝʜʫ ʦʙʘʚʝʟʫʿʫ˂ʠ 

ʢʘʨʘʢʪʝʨ, ʘʣʠ ʟʘʭʚʘˀʫʿʫ˂ʠ ʫʛʣʝʜʫ ʠ ʘʫʪʦʨʠʪʝʪʫ ʂʦʤʠʩʠʿʝ ʧʦʩʪʘʣʠ ʩʫ ʦʙʘʚʝʟʫʿʫ˂ʠ ʫ 

ʦʜʥʦʩʫ ʥʘ ʘʜʨʝʩʘʪʝ ʢʦʿʠʤʘ ʩʫ ʥʘʤʝˁʝʥʠ. ʄʝʹʫ ˁʠʤʘ ʩʝ ʤʦʞʝ ʠʟʜʚʦʿʠʪʠ ʥʝʢʦʣʠʢʦ 
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ʥʘ ʫʩʣʫʛʫ ʿʘʚʥʦʛ ʝʤʠʪʦʚʘˁʘ ʠʟ 2009. ʛʦʜʠʥʝ
96

, ʆʙʘʚʝʰʪʝˁʝ ʂʦʤʠʩʠʿʝ ʦ 

ʧʨʠʤʝʥʠ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʘ ʤʝʨʝ ʢʦʿʝ ʩʝ ʦʜʥʦʩʝ ʥʘ ʜʠʨʝʢʪʥʦ 

ʦʧʦʨʝʟʠʚʘˁʝ
97

, ʆʙʘʚʝʰʪʝˁʝ ʂʦʤʠʩʠʿʝ ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʦʚʘ 87. ʠ 88. ʋʛʦʚʦʨʘ 

ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʬʦʨʤʠ ʛʘʨʘʥʮʠʿʘ
98

, ʆʙʘʚʝʰʪʝˁʝ ʫʩʤʝʨʝʥʦ ʢʘ ʝʬʝʢʪʠʚʥʦʿ 

ʧʨʠʤʝʥʠ ʦʜʣʫʢʘ ʂʦʤʠʩʠʿʝ ʢʦʿʝ ʥʘʣʘʞʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʜʘ ʠʟʚʨʰʝ 

ʧʦʚʨʘ˂ʘʿ ʥʝʟʘʢʦʥʠʪʝ ʠ ʠʥʢʦʤʧʘʪʠʙʠʣʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ
99

. 

ʅʘ ʦʩʥʦʚʫ ʨʝʯʝʥʦʛ, ʤʦʞʝʤʦ ʟʘʢˀʫʯʠʪʠ ʜʘ ʦʜʨʝʜʙʝ Ăʤʝʢʦʛ ʧʨʘʚʘñ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʟʥʘʯʘʿʘʥ ʧʦʤʘʢ ʟʘ ʂʦʤʠʩʠʿʫ ʫ ʦʜʥʦʩʫ ʥʘ case-by case ʧʨʠʩʪʫʧ. 

ʇʦʪʦˁʠ ʧʨʠʩʪʫʧ ʩʪʚʦʨʠʦ ʿʝ ʚʝʣʠʢʠ ʪʝʨʝʪ ʂʦʤʠʩʠʿʠ ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ ʠ ʚʝʣʠʢʫ 

ʜʦʟʫ ʧʨʘʚʥʝ ʥʝʩʠʛʫʨʥʦʩʪʠ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʠ ʢʦʤʧʘʥʠʿʘʤʘ ʧʨʠʤʘʦʮʠʤʘ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʂʘʜ ʩʫ ʫ ʧʠʪʘˁʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʩʣʦʞʝʥ ʢʘʨʘʢʪʝʨ case-by case 

ʧʨʠʩʪʫʧʘ ʫ ʤʥʦʛʦʤʝ ʿʝ ʦʥʝʤʦʛʫ˂ʘʚʘʦ ʧʨʦʬʠʣʠʩʘˁʝ ʥʘʮʠʦʥʘʣʥʠʭ ʧʦʣʠʪʠʢʘ ʫ 

ʦʙʣʘʩʪʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʢʦʤʧʘʥʠʿʝ ʢʦʨʠʩʥʠʮʠ ʜʦʜʝˀʝʥʝ ʧʦʤʦ˂ʠ 

ʯʝʩʪʦ ʩʫ ʙʠʣʝ ʫ ʥʝʜʦʫʤʠʮʠ ʜʘ ʣʠ ˂ʝ ʦʜʨʝʹʝʥʘ ʤʝʨʘ ʧʦʤʦ˂ʠ ʙʠʪʠ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʦʜ 

ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʢʘʦ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʟʘʿʝʜʥʠʯʢʠʤ (ʩʘʜʘ ʫʥʫʪʨʘʰˁʠʤ) 

ʪʨʞʠʰʪʝʤ. ʈʘʟʣʦʛ ʟʘ ʪʘʢʚʫ ʙʦʿʘʟʘʥ ʧʨʝʜʩʪʘʚˀʘʣʘ ʿʝ ʯʠˁʝʥʠʮʘ ʜʘ ʩʫ ʠʥʩʪʠʪʫʮʠʿʝ 

ʋʥʠʿʝ ʚʨʣʦ ʯʝʩʪʦ ʠʤʘʣʝ ʥʝʫʩʘʛʣʘʰʝʥ ʧʨʠʩʪʫʧ ʫ ʠʜʝʥʪʠʯʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ. ʊʘʢʚʘ 

ʧʨʘʚʥʘ ʥʝʩʠʛʫʨʥʦʩʪ ʥʝʩʫʤˁʠʚʦ ʿʝ ʙʠʣʘ ʧʨʦʠʟʚʦʜ (ʧʦʥʝʢʘʜ) ʧʨʝʪʝʨʘʥʝ 

ʘʨʙʠʪʨʝʨʥʦʩʪʠ ʂʦʤʠʩʠʿʝ ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ.  

ʏʠʥʠ ʩʝ ʜʘ ʩʫ ʧʦʤʝʥʫʪʠ ʥʝʜʦʩʪʘʮʠ ʫ ʟʥʘʯʘʿʥʦʿ ʤʝʨʠ ʫʤʘˁʝʥʠ (ʘʢʦ ʥʝ ʠ 

ʝʣʠʤʠʥʠʩʘʥʠ) ʢʨʝʠʨʘˁʝʤ ʦʜʨʝʜʘʙʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ. ʉ ʦʙʟʠʨʦʤ 
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ʜʘ ʩʝ ʦʚʜʝ ʥʠʿʝ ʨʘʜʠʣʦ ʦ ʘʢʪʠʤʘ ʢʦʿʠ ʫ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʦʤ ʧʦʛʣʝʜʫ ʦʙʘʚʝʟʫʿʫ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʤʦʨʘʣʘ ʜʘ ʠʟʥʘʹʝ ʥʘʯʠʥ ʢʘʢʦ ʜʘ ʧʦʤʝʥʫʪʝ ʘʢʪʝ ʫʯʠʥʠ 

ʦʙʘʚʝʟʫʿʫ˂ʠʤ ʟʘ ˁʠʭʦʚʝ ʘʜʨʝʩʘʪʝ. ʊʦ ʿʝ ʠ ʫʯʠˁʝʥʦ ʥʘ ʪʨʠ ʥʘʯʠʥʘ. ʇʨʚʦ, ʧʦʩʨʝʜʥʦʤ 

ʧʨʠʤʝʥʦʤ Ăʤʝʢʦʛ ʧʨʘʚʘñ, ʦʜʥʦʩʥʦ ˁʝʛʦʚʠʤ ʠʥʢʧʦʨʧʦʨʠʩʘˁʝʤ ʫ ʦʜʣʫʢʝ ʂʦʤʠʩʠʿʝ 

ʢʦʿʠʭ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʜʘ ʩʝ ʧʨʠʜʨʞʘʚʘʿʫ. ɼʨʫʛʦ, ʠʟʨʠʯʠʪʠʤ ʧʨʠʭʚʘʪʘˁʝʤ 

ʘʢʘʪʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʅʘʿʟʘʜ, ʪʨʝ˂ʝ, ʂʦʤʠʩʠʿʘ ʿʝ 

ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʫ ʦʙʘʚʝʟʥʦʩʪ ʘʢʘʪʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ ʧʨʦʚʣʘʯʠʣʘ ʠ ʧʨʠʣʠʢʦʤ 

ʧʨʝʛʦʚʦʨʘ ʩʘ ʜʨʞʘʚʘʤʘ ʢʘʥʜʠʜʘʪʠʤʘ ʟʘ ʯʣʘʥʩʪʚʦ ʫ ɽʋ. 

ʅʝ ʟʘʥʝʤʘʨʫʿʫ˂ʠ ʚʝʣʠʢʠ ʟʥʘʯʘʿ Ăʤʝʢʦʛ ʧʨʘʚʘñ, ˁʝʛʦʚ ʜʦʧʨʠʥʦʩ 

ʝʬʠʢʘʩʥʠʿʝʤ ʨʝʰʘʚʘˁʫ ʩʣʫʯʘʿʝʚʘ ʫ ʧʨʘʢʩʠ, ʢʘʦ ʠ ʚʝ˂ʦʿ ʢʦʤʦʪʥʦʩʪʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ 

ʧʨʠʣʠʢʦʤ ʢʨʝʠʨʘˁʘ ʦʩʥʦʚʥʠʭ ʮʨʪʘ ʚʣʘʩʪʠʪʝ ʧʦʣʠʪʠʢʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʦʩʪʘʿʝ 

ʢʦʥʩʪʘʪʘʮʠʿʘ (ʟʘʤʝʨʢʘ) ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ ʥʘʤʝʪʥʫʣʘ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ ʬʦʨʤʘʣʥʦ-ʧʨʘʚʥʫ ʦʙʘʚʝʟʥʦʩʪ ʘʢʘʪʘ ʢʦʿʝ ʿʝ ʩʘʤʘ ʜʦʥʝʣʘ. ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʿʝ 

ʚʝʰʪʘʯʢʠ ʦʤʦʛʫ˂ʝʥʘ ʿʦʰ ʜʦʤʠʥʘʥʪʥʠʿʘ ʫʣʦʛʘ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʥʘ ʫʰʪʨʙ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ. 

 

3.1.5 ʇʨʘʢʩʘ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ ʢʘʦ ʠʟʚʦʨ ʧʨʘʚʘ  

 

ɿʘ ʤʘʪʝʨʠʿʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʦʜ ʚʝʣʠʢʦʛ ʟʥʘʯʘʿʘ ʿʝ ʧʨʘʢʩʘ ʂʦʤʠʩʠʿʝ ʠ ʩʫʜʩʢʘ 

ʧʨʘʢʩʘ, ʧʨʝ ʩʚʝʛʘ ʉʫʜʘ ʧʨʘʚʜʝ ʠ ʆʧʰʪʝʛ ʩʫʜʘ (ʨʘʥʠʿʝ ʉʫʜʘ ʧʨʚʝ ʠʥʩʪʘʥʮʝ). ʊʦ ʿʝ 

ʥʘʨʦʯʠʪʦ ʚʘʞʥʦ ʢʘʜ ʩʝ ʨʘʜʠ ʦ ʥʝʢʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʠʟ ʧʨʘʢʩʝ ʛʜʝ ʿʝ ʜʦʰʣʦ ʜʦ 

ʪʫʤʘʯʝˁʘ ʦʜʨʝʹʝʥʠʭ ʦʜʨʝʜʘʙʘ ʋʛʦʚʦʨʘ ʥʘ ʢʦʿʠʤʘ ʩʝ ʟʘʩʥʠʚʘ ɽʋ, ʠʣʠ ʜʨʫʛʠʭ 

ʠʟʚʦʨʘ ʧʨʘʚʘ. ʆʚʘʢʚʘ ʪʫʤʘʯʝˁʘ ʠʤʘʿʫ ʚʝʣʠʢʠ ʟʥʘʯʘʿ ʥʝ ʩʘʤʦ ʟʘ ʧʦʩʪʫʧʘˁʝ ʦʩʪʘʣʠʭ 

ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ (ʧʨʝ ʩʚʝʛʘ, ʂʦʤʠʩʠʿʝ) ʥʝʛʦ ʠ ʟʘ ʩʘʤʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠ ʣʠʮʘ ʥʘ 

ʢʦʿʝ ʩʝ ʧʦʤʝʥʫʪʠ ʘʢʪʠ ʦʜʥʦʩʝ, ʿʝʨ ʠʤ ʦʤʦʛʫ˂ʘʚʘʿʫ ʚʝ˂ʫ ʧʨʘʚʥʫ ʩʠʛʫʨʥʦʩʪ ʠ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʚʦʿʝʚʨʩʪʘʥ ʦʨʠʿʝʥʪʠʨ ʢʘʢʦ ʪʨʝʙʘ ʜʘ ʩʝ ʧʦʥʘʰʘʿʫ ʫ ʚʝʟʠ ʩʘ ʜʨʞʘʚʥʦʤ 

ʧʦʤʦ˂ʠ ʜʘ ʦʥʘ ʥʝ ʙʠ ʙʠʣʘ ʦʢʚʘʣʠʬʠʢʦʚʘʥʘ ʢʘʦ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ. ʀʧʘʢ, ʦʜʨʝʜʙʘʤʘ ʋʌɽʋ ʿʝ ʠʥʩʪʠʪʫʮʠʿʘʤʘ ʋʥʠʿʝ, ʥʘʨʦʯʠʪʦ ʂʦʤʠʩʠʿʠ, 

ʦʩʪʘʚˀʝʥ ʚʝʣʠʢʠ ʩʪʝʧʝʥ ʜʠʩʢʨʝʮʠʿʝ ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ, ʰʪʦ ʤʦʞʝ ʜʘ ʜʦʚʝʜʝ 

ʜʦ ʚʝʦʤʘ ʩʧʦʨʥʠʭ ʪʫʤʘʯʝˁʘ ʠ ʢʦʥʪʨʦʚʝʨʟʥʠʭ ʦʜʣʫʢʘ. 
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ʆʩʠʤ ʪʦʛʘ, ʧʨʘʢʩʫ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ ʢʘʨʘʢʪʝʨʠʰʝ ʯʝʩʪʦ ʧʦʟʠʚʘˁʝ ʥʘ 

ʧʨʝʮʝʜʝʥʪʝ, ʰʪʦ ʿʝ ʦʩʦʙʠʥʘ ʘʥʛʣʦʩʘʢʩʦʥʩʢʦʛ ʧʨʘʚʘ. ʊʦ, ʠʧʘʢ, ʥʝ ʟʥʘʯʠ ʜʘ 

ʧʨʝʮʝʜʝʥʪʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʝʧʨʝʤʦʩʪʠʚʫ ʧʨʝʧʨʝʢʫ ʟʘ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, ʥʘʨʦʯʠʪʦ 

ʂʦʤʠʩʠʿʫ. ʐʪʘʚʠʰʝ, ʂʦʤʠʩʠʿʘ ʠʤʘ ʧʫʥʫ ʩʣʦʙʦʜʫ ʜʘ ʦʜʩʪʫʧʠ ʦʜ ʦʜʨʝʹʝʥʝ ʧʨʘʢʩʝ ʠ 

ʜʘ ʩʘʩʚʠʤ ʜʨʫʛʘʯʠʿʝ ʨʝʰʠ ʢʦʥʢʨʝʪʘʥ ʧʨʦʙʣʝʤ. ʊʦ ʤʦʞʝ ʜʘ ʠʟʘʟʦʚʝ ʩʚʦʿʝʚʨʩʥʫ 

ʧʨʘʚʥʫ ʥʝʩʠʛʫʨʥʦʩʪ, ʿʝʨ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʝ˂ʝ ʫʚʝʢ ʙʠʪʠ ʫ ʩʪʘˁʫ ʜʘ ʧʨʦʮʝʥʝ ʜʘ ʣʠ 

˂ʝ ʥʝʢʠ ʚʠʜ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʙʠʪʠ ʦʢʘʨʘʢʪʝʨʠʩʘʥ ʢʘʦ ʠʥʢʦʤʧʘʪʠʙʠʣʘʥ ʩʘ 

ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ ʠʣʠ ʥʝ. ʈʘʟʣʦʛ ʟʘ ʥʝʫʿʝʜʥʘʯʝʥʫ ʧʨʘʢʩʫ ʣʝʞʠ ʠ ʫ ʪʦʤʝ ʰʪʦ 

ʩʫ ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ ʯʝʩʪʦ ʠʟʣʦʞʝʥʠ ʨʘʟʣʠʯʠʪʠʤ ʚʨʩʪʘʤʘ ʧʨʠʪʠʩʘʢʘ, ʥʝʨʝʪʢʦ 

ʧʦʣʠʪʠʯʢʝ ʧʨʠʨʦʜʝ. ʊʦ ʥʝ ʜʦʚʦʜʠ ʫ ʧʠʪʘˁʝ ʯʠˁʝʥʠʮʫ ʜʘ ʩʫ ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ 

ʫʩʧʝʣʠ ʜʘ ʩʪʚʦʨʝ ʚʝʦʤʘ ʙʦʛʘʪʫ ʠ ʫʛʣʘʚʥʦʤ ʫʿʝʜʥʘʯʝʥʫ ʧʨʘʢʩʫ ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ 

ʚʝʦʤʘ ʟʥʘʯʘʿʘʥ ʠʟʚʦʨ ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

 

3.1.6 ʅʘʮʠʦʥʘʣʥʠ ʧʨʦʧʠʩʠ ʠ ʩʫʜʩʢʘ ʧʨʘʢʩʘ ʢʘʦ ʠʟʚʦʨʠ ʧʨʘʚʘ 

 

ʇʦʨʝʜ ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʦʜʨʝʜʘʙʘ Ăsoft lawñ, ʧʨʘʢʩʝ ʂʦʤʠʩʠʿʝ ʠ 

ʉʫʜʘ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʢʘʦ ʠʟʚʦʨ ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

ʤʦʛʫ ʦʟʥʘʯʠʪʠ ʥʘʮʠʦʥʘʣʥʠ ʧʨʦʧʠʩʠ ʠ ʩʫʜʩʢʘ ʧʨʘʢʩʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʊʨʝʙʘ 

ʥʘʛʣʘʩʠʪʠ ʜʘ ʩʫ ʥʘʮʠʦʥʘʣʥʠ ʧʨʦʧʠʩʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫʩʘʛʣʘʰʝʥʠ ʩʘ ʦʜʨʝʜʙʘʤʘ 

ʢʦʤʫʥʠʪʘʨʥʦʛ ʧʨʘʚʘ ʰʪʦ, ʫʦʩʪʘʣʦʤ, ʧʨʝʜʩʪʘʚˀʘ ʦʙʘʚʝʟʫ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. 

ʆʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʩʫ ʩʘʜʨʞʘʥʝ ʫ ʟʘʢʦʥʠʤʘ ʠ ʧʦʜʟʘʢʦʥʩʢʠʤ ʘʢʪʠʤʘ, ʘ 

ʧʨʠʤʝˁʫʿʫ ʠʭ ʥʘʮʠʦʥʘʣʥʘ ʪʝʣʘ ʟʘ ʢʦʥʪʨʦʣʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʨʠʤʝʥʠ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʩʘʜʨʞʘʥʠʭ ʫ ʋʌɽʋ, ʪʫ 

ʧʦʩʝʙʥʫ ʫʣʦʛʫ ʠʛʨʘʿʫ ʥʘʮʠʦʥʘʣʥʘ ʪʝʣʘ ʟʘ ʢʦʥʪʨʦʣʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠ ʥʘʮʠʦʥʘʣʥʠ 

ʩʫʜʦʚʠ. ʊʨʝʙʘ ʥʘʛʣʘʩʠʪʠ ʜʘ ʿʝ ʠʩʢˀʫʯʠʚʘ ʥʘʜʣʝʞʥʦʩʪ ʂʦʤʠʩʠʿʝ ʜʘ ʦʜʣʫʯʫʿʝ ʦ 

ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʦʜʨʝʹʝʥʝ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʀʟ 

ʪʦʛʘ ʩʣʝʜʠ ʜʘ ʿʝ ʫʣʦʛʘ ʥʘʮʠʦʥʘʣʥʠʭ ʪʝʣʘ ʟʘ ʢʦʥʪʨʦʣʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠ 

ʥʘʮʠʦʥʘʣʥʠʭ ʩʫʜʦʚʘ ʫ ʢʨʝʠʨʘˁʫ ʧʨʘʢʩʝ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʨʝʣʘʪʠʚʥʦ 

ʩʢʨʦʤʥʘ, ʛʦʪʦʚʦ ʟʘʥʝʤʘʨʫʿʫ˂ʘ. ʊʦ, ʠʧʘʢ, ʥʝ ʟʥʘʯʠ ʜʘ ʧʦʤʝʥʫʪʠ ʩʫʙʿʝʢʪʠ ʥʝ ʤʦʛʫ 

ʩʧʦʨʘʜʠʯʥʦ ʜʘʪʠ ʩʚʦʿ ʜʦʧʨʠʥʦʩ ʫ ʦʜʨʝʹʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ. ʆʜʨʝʹʝʥʝ ʤʦʛʫ˂ʥʦʩʪʠ 
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ʧʦʩʪʦʿʝ ʢʘʜ ʿʝ ʨʝʯ ʦ ʧʦʚʨʘ˂ʘʿʫ ʥʝʟʘʢʦʥʠʪʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʊʘʢʦ, ʧʨʠʤʘʣʘʮ 

ʧʦʤʦ˂ʠ ʤʦʞʝ ʜʘ ʧʦʢʨʝʥʝ ʧʦʩʪʫʧʘʢ ʟʘ ʦʩʧʦʨʘʚʘˁʝ ʦʜʣʫʢʝ ʦ ʧʦʚʨʘ˂ʘʿʫ ʥʝʟʘʢʦʥʠʪʝ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʝʜ ʥʘʮʠʦʥʘʣʥʠʤ ʩʫʜʦʚʠʤʘ, ʫ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 263. ʋʌɽʋ. ʅʘ 

ʦʚʘʿ ʥʘʯʠʥ ʥʘʮʠʦʥʘʣʥʠ ʩʫʜʦʚʠ ʫʯʝʩʪʚʫʿʫ ʫ ʢʨʝʠʨʘˁʫ ʧʨʘʢʩʝ ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ ʠʟʚʦʨ 

ʧʨʘʚʘ.  

ɼʘʢʣʝ, ʥʘʮʠʦʥʘʣʥʠ ʧʨʦʧʠʩʠ ʩʝ, ʫ ʩʫʰʪʠʥʠ, ʥʝ ʙʠ ʤʦʛʣʠ ʩʚʨʩʪʘʪʠ ʫ ʠʟʚʦʨʝ 

ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ɽʋ. ʆʥʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʠʟʨʘʟ ʪʨʘʥʩʤʠʩʠʿʝ 

ʦʜʨʝʜʘʙʘ ʋʌɽʋ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʥʘʮʠʦʥʘʣʥʠ ʧʨʘʚʥʠ ʩʠʩʪʝʤ. ʇʨʠʣʠʢʦʤ 

ʦʜʣʫʯʠʚʘˁʘ ʦ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʤʝʨʝ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, 

ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ ˂ʝ ʩʝ ʦʩʣʦʥʠʪʠ ʥʘ ʦʜʨʝʜʙʝ ʋʌɽʋ, Ăsoft lawñ ʠ ʚʣʘʩʪʠʪʫ ʧʨʘʢʩʫ, ʘ 

ʥʝ ʥʘ ʥʘʮʠʦʥʘʣʥʝ ʧʨʦʧʠʩʝ. ʀʩʪʠʥʘ, ʥʘʮʠʦʥʘʣʥʠ ʧʨʦʧʠʩʠ ʤʦʛʫ ʫ ʤʘʣʦʿ ʤʝʨʠ 

ʜʦʧʨʠʥʝʪʠ ʨʘʟʚʦʿʫ ʧʨʘʢʩʝ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ, ʘʣʠ ʪʦ ʠʤ ʥʝ ʜʘʿʝ ʩʚʦʿʩʪʚʦ ʠʟʚʦʨʘ 

ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 
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ɻʃɸɺɸ II  

ʉʋɹɱɽʂʊʀ ɼʆɼɽʃɽ ɼʈɾɸɺʅɽ ʇʆʄʆɴʀ 

 

1. ʋʚʦʜʥʘ ʨʘʟʤʘʪʨʘˁʘ 

           

ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʩʝ ʤʦʞʝ ʿʘʚʠʪʠ ʫ ʤʥʦʛʦʙʨʦʿʥʠʤ ʦʙʣʠʮʠʤʘ, ʢʦʿʠʭ ʿʝ ʩʚʝ ʚʠʰʝ 

ʫʩʣʝʜ ʜʠʥʘʤʠʯʥʦʛ ʨʘʟʚʦʿʘ ʧʨʠʚʨʝʜʝ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʜʦʜʝˀʫʿʫ ʥʘ ʜʚʘ ʦʩʥʦʚʥʘ ʥʘʯʠʥʘ: 1) ʥʝʧʦʩʨʝʜʥʦ ʠ 2) ʧʦʩʨʝʜʥʦ, ʠʟ 

ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. ɼʨʞʘʚʘʤʘ ʿʝ, ʥʘʨʘʚʥʦ, ʤʥʦʛʦ ʣʘʢʰʝ ʜʘ ʜʦʜʝʣʝ ʧʦʤʦ˂ ʧʨʠʚʨʝʜʠ 

ʥʘ ʦʪʚʦʨʝʥ ʠ ʥʝʩʢʨʠʚʝʥ ʥʘʯʠʥ, ʠʟ ʩʨʝʜʩʪʘʚʘ ʜʨʞʘʚʥʦʛ ʙʫ˅ʝʪʘ. ɸʣʠ, ʠʟ ʩʪʨʘʭʘ ʦʜ 

ʢʦʥʪʨʦʣʝ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʪʝʣʘ ʥʘʜʣʝʞʥʠʭ ʟʘ ʟʘʰʪʠʪʫ ʢʦʥʢʫʨʝʥʮʠʿʝ, 

ʜʨʞʘʚʝ ˂ʝ ʧʦʢʫʰʘʚʘʪʠ ʜʘ ʥʘ ʨʘʟʣʠʯʠʪʝ ʥʘʯʠʥʝ ʧʨʠʢʨʠʿʫ, ʦʜʥʦʩʥʦ Ăʟʘʤʘʩʢʠʨʘʿʫñ 

ʩʚʦʿʝ ʧʦʩʪʫʧʘˁʝ. ʉʪʦʛʘ ˂ʝ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʚʝʦʤʘ ʯʝʩʪʦ ʜʦʜʝˀʠʚʘʪʠ ʧʦʜ 

Ăʧʣʘʰʪʦʤñ ʨʘʟʣʠʯʠʪʠʭ ʪʝʣʘ ʢʦʿʘ ˂ʝ ʜʝʣʦʚʘʪʠ ʫ ʠʤʝ ʠ ʟʘ ʨʘʯʫʥ ʜʨʞʘʚʝ. 

ʀʥʩʪʠʪʫʮʠʿʘʤʘ ʋʥʠʿʝ ˂ʝ ʙʠʪʠ ʤʥʦʛʦ ʿʝʜʥʦʩʪʘʚʥʠʿʝ ʜʘ ʠʟʚʨʰʝ ʢʦʥʪʨʦʣʫ ʧʦʤʦ˂ʠ 

ʢʦʿʘ ʿʝ Ăʦʯʠʛʣʝʜʥʦñ ʜʦʜʝˀʝʥʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʩʣʫʯʘʿʘ ʢʘʜʘ ʿʝ ʤʝʨʘ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʨʝʘʣʠʟʦʚʘʥʘ ʧʨʝʢʦ ʥʝʢʦʛ ʜʨʫʛʦʛ ʩʫʙʿʝʢʪʘ, ʪʦ ʿʝʩʪ, ʧʦʩʨʝʜʥʦ. ɿʘʪʦ 

ʝʿ ʧʦʪʦˁʠ ʩʣʫʯʘʿ ʤʥʦʛʦ ʦʧʘʩʥʠʿʠ, ʧʨʝʜʩʪʘʚˀʘ ʦʟʙʠˀʥʠʿʫ ʧʨʝʪˁʫ ʧʦ ʢʦʥʢʫʨʝʥʮʠʿʫ 

ʥʘ ʨʝʣʝʚʘʥʪʥʦʤ ʪʨʞʠʰʪʫ ʠ ʢʘʦ ʪʘʢʘʚ ʟʘʭʪʝʚʘ ʧʦʿʘʯʘʥʫ ʧʘʞˁʫ ʪʝʣʘ ʟʘ ʟʘʰʪʠʪʫ 

ʢʦʥʢʫʨʝʥʮʠʿʝ.  

 ʆʜʣʫʢʘ ʦ ʜʦʜʝʣʠ ʧʦʤʦ˂ʠ ʤʦʞʝ ʙʠʪʠ ʜʦʥʝʪʘ, ʦʜʥʦʩʥʦ ʩʧʨʦʚʝʜʝʥʘ ʫ ʬʦʨʤʠ 

ʟʘʢʦʥʘ, ʘʣʠ ʪʦ ʤʦʛʫ ʙʠʪʠ ʠ ʧʦʜʟʘʢʦʥʩʢʠ ʘʢʪʠ (ʥʘ ʧʨʠʤʝʨ, ʫʨʝʜʙʝ), ʢʦʿʠʤʘ ʩʝ ʪʘʢʦʹʝ 

ʤʦʞʝ ʦʤʦʛʫ˂ʠʪʠ ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ ʦʜʨʝʹʝʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ 

ʩʝ ʜʨʞʘʚʘ ʚʝʦʤʘ ʯʝʩʪʦ Ăʢʨʠʿʝñ ʠʟʘ ʨʘʟʣʠʯʠʪʠʭ ʬʦʨʤʠ ʧʨʘʚʥʠʭ ʘʢʘʪʘ ʠ ʥʘʩʪʦʿʠ ʜʘ 

ʧʦʩʪʠʛʥʝ ʝʬʝʢʪʝ ʢʘʢʚʝ ʙʠ ʦʩʪʚʘʨʠʣʘ ʜʠʨʝʢʪʥʦʤ ʜʨʞʘʚʥʦʤ ʠʥʪʝʨʚʝʥʮʠʿʦʤ. ʈʘʟʣʦʛ 

ʟʘ ʦʚʘʢʚʦ ʧʦʩʪʫʧʘˁʝ ʣʝʞʠ ʫ ʞʝˀʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʘ ʟʘʦʙʠʹʫ ʨʝʣʝʚʘʥʪʥʝ ʦʜʨʝʜʙʝ 

ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʢʦʿʝ ʠʤ ʫ ʜʘʪʦʤ ʪʨʝʥʫʪʢʫ ʥʝ ʦʜʛʦʚʘʨʘʿʫ. 

 ʂʘʦ ʩʫʙʿʝʢʪʠ ʢʦʿʠ ʜʦʜʝˀʫʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʿʘʚˀʘʿʫ ʩʝ ʧʨʝʚʘʩʭʦʜʥʦ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ. ʂʘʞʝʤʦ ʧʨʝʚʘʩʭʦʜʥʦ, ʿʝʨ ʩʤʘʪʨʘʤʦ ʜʘ ʩʝ ʫ ʦʚʦʿ ʫʣʦʟʠ ʤʦʞʝ ʥʘ˂ʠ ʥʝʰʪʦ 

ʰʠʨʠ ʢʨʫʛ ʩʫʙʿʝʢʘʪʘ ʦʩʠʤ ʜʨʞʘʚʝ. ɿʘ ʦʚʘʢʘʚ ʩʪʘʚ ʟʘʩʣʫʞʥʘ ʿʝ ʧʨʘʢʩʘ ʠʥʩʪʠʪʫʮʠʿʘ 
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ʋʥʠʿʝ ʢʦʿʘ ʿʝ ʫ ʪʦʤ ʧʦʛʣʝʜʫ Ăʠʟʥʝʜʨʠʣʘñ ʚʝʦʤʘ ʢʨʝʘʪʠʚʥʘ ʨʝʰʝˁʘ. ʊʘʢʦ, ʫ ʧʨʘʢʩʠ 

ʩʫ ʩʝ ʯʝʩʪʦ ʤʦʛʣʠ ʥʘ˂ʠ ʧʨʠʤʝʨʠ ʫ ʢʦʿʠʤʘ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʜʦʜʝˀʠʚʘʥʘ 

ʥʝʧʦʩʨʝʜʥʦ ʦʜ ʩʪʨʘʥʝ ʩʫʙʿʝʢʘʪʘ ʢʦʿʠ ʩʝ ʥʝ ʤʦʛʫ ʧʦʠʩʪʦʚʝʪʠʪʠ ʩʘ ʜʨʞʘʚʦʤ ʥʠʪʠ ʙʠ 

ʩʝ ˁʠʭʦʚʠ ʦʨʛʘʥʠ ʤʦʛʣʠ ʦʢʚʘʣʠʬʠʢʦʚʘʪʠ ʢʘʦ ʜʨʞʘʚʥʠ ʦʨʛʘʥʠ. ʆʚʜʝ ʤʠʩʣʠʤʦ ʥʘ 

ʦʨʛʘʥʝ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠ ʿʝʜʠʥʠʮʘ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ ʢʦʿʠ ʜʦʜʝˀʫʿʫ 

ʧʦʤʦ˂ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ ʥʘ ʜʝʣʫ ʪʝʨʠʪʦʨʠʿʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʘ ʥʘʜ ʢʦʿʠʤ 

ʠʤʘʿʫ ʥʘʜʣʝʞʥʦʩʪ. ʉʪʦʛʘ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʙʣʠʞʝ ʦʙʿʘʩʥʠʪʠ ˁʠʭʦʚʫ ʫʣʦʛʫ ʠ 

ʜʝʬʠʥʠʩʘʪʠ ʫʩʣʦʚʝ ʧʦʜ ʢʦʿʠʤʘ ʦʥʠ ʤʦʛʫ ʜʘ ʜʦʜʝʣʝ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʉʣʠʯʥʘ ʜʠʣʝʤʘ 

ʩʝ ʤʦʞʝ ʧʦʩʪʘʚʠʪʠ ʠ ʫ ʧʦʛʣʝʜʫ ʬʝʜʝʨʘʣʥʠʭ ʿʝʜʠʥʠʮʘ, ʘʣʠ ʠ ɽʋ ʢʘʦ ʮʝʣʠʥʝ 

ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʦʜʨʝʜʙʝ ʩʧʦʨʘʟʫʤʘ ʠʟ ʃʠʩʘʙʦʥʘ. 

 ʂʘʢʦ ʙʠʩʤʦ ʰʪʦ ʙʦˀʝ ʨʘʟʿʘʩʥʠʣʠ Ăʤʝʪʦʜʦʣʦʛʠʿʫñ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ, ʧʦʪʨʝʙʥʦ 

ʿʝ ʜʘʪʠ ʦʜʛʦʚʦʨʝ ʥʘ ʚʠʰʝ ʧʠʪʘˁʘ. ʇʨʝ ʩʚʝʛʘ, ʢʦʿʠ ʩʫʙʿʝʢʪʠ ʤʦʛʫ ʜʘ ʜʦʜʝʣʝ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂? ɼʘ ʣʠ ʩʝ ʫ ʪʦʿ ʫʣʦʟʠ ʤʦʛʫ ʥʘ˂ʠ ʠʩʢˀʫʯʠʚʦ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʣʠ ʿʝ 

ˁʠʭʦʚ ʢʨʫʛ ʰʠʨʠ? ɼʘ ʣʠ ʩʝ ʬʠʥʘʥʩʠʿʩʢʠ ʠʣʠ ʥʝʢʠ ʜʨʫʛʠ ʦʙʣʠʢ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ 

ʜʨʫʛʠʭ ʦʨʛʘʥʘ ʚʣʘʩʪʠ (ʥʘ ʧʨʠʤʝʨ, ʦʨʛʘʥʘ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠʣʠ ʣʦʢʘʣʥʝ 

ʩʘʤʦʫʧʨʘʚʝ) ʤʦʞʝ ʪʨʝʪʠʨʘʪʠ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂? ʂʘʢʘʚ ʿʝ ʫ ʪʦʤ ʧʦʛʣʝʜʫ ʧʦʣʦʞʘʿ 

ʬʝʜʝʨʘʣʥʠʭ ʿʝʜʠʥʠʮʘ? ʅʘʧʦʢʦʥ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʦʚʠ, ʬʝʜʝʨʘʣʠʩʪʠʯʢʠ ʢʘʨʘʢʪʝʨ 

ɽʋ, ʿʘʚˀʘ ʩʝ ʜʠʣʝʤʘ ʜʘ ʣʠ ʩʝ ʢʘʦ ʩʫʙʿʝʢʪ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʤʦʞʝ ʿʘʚʠʪʠ ʠ ʩʘʤʘ 

ʋʥʠʿʘ? ɼʨʫʛʦ, ʜʘ ʣʠ ˂ʝ ʩʝ ʥʝʢʘ ʘʢʪʠʚʥʦʩʪ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫʦʧʰʪʝ ʤʦ˂ʠ ʦʟʥʘʯʠʪʠ 

ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʦʜʥʦʩʥʦ ʰʪʘ ˂ʝ ʙʠʪʠ ʦʜʣʫʯʫʿʫ˂ʝ ʟʘ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ 

ʧʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʢʘʨʘʢʪʝʨʘ ʜʘʪʝ ʧʦʤʦ˂ʠ ʢʘʦ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ? ʊʨʝ˂ʝ, ʘʢʦ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʜʦʜʝˀʫʿʝ ʧʦʤʦ˂ ʧʨʝʢʦ ʥʝʢʦʛ ʜʨʫʛʦʛ ʩʫʙʿʝʢʪʘ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʰʪʘ ˂ʝ 

ʩʝ ʧʦʜʨʘʟʫʤʝʚʘʪʠ ʧʦʜ ʧʦʿʤʦʤ Ăʜʨʞʘʚʥʠ ʠʟʚʦʨʠñ?  

 ʋ ʪʝʢʩʪʫ ʢʦʿʠ ʩʣʝʜʠ, ʧʦʢʫʰʘ˂ʝʤʦ ʜʘ ʦʜʛʦʚʦʨʠʤʦ ʥʘ ʧʦʩʪʘʚˀʝʥʘ ʧʠʪʘˁʘ. 

ʇʨʚʦ ˂ʝ ʙʠʪʠ ʚʠʰʝ ʨʝʯʠ ʦ ʜʨʞʘʚʠ ʢʘʦ ʩʫʙʿʝʢʪʫ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʟʘʪʠʤ ʦ 

ʫʣʦʟʠ ʥʝʜʨʞʘʚʥʠʭ ʩʫʙʿʝʢʘʪʘ (ʦʨʛʘʥʘ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠ ʿʝʜʠʥʠʮʘ ʣʦʢʘʣʥʝ 

ʩʘʤʦʫʧʨʘʚʝ) ʠ ʬʝʜʝʨʘʣʥʠʭ ʿʝʜʠʥʠʮʘ ʫ ʚʝʟʠ ʩʘ ʜʦʜʝʣʦʤ ʧʦʤʦ˂ʠ, ʜʘ ʙʠʩʤʦ ʧʦʪʦʤ 

ʧʦʢʫʰʘʣʠ ʜʘ ʨʘʟʿʘʩʥʠʤʦ ʜʠʣʝʤʫ ʜʘ ʣʠ ʩʝ ʋʥʠʿʘ ʤʦʞʝ ʦʟʥʘʯʠʪʠ ʢʘʦ ʩʫʙʿʝʢʪ ʢʦʿʠ 

ʜʦʜʝˀʫʿʝ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. 
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2. ɼʨʞʘʚʘ ʢʘʦ ʩʫʙʿʝʢʪ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ 

 

2.1 ʆʧʰʪʝ ʥʘʧʦʤʝʥʝ 

  

 ʂʘʦ ʰʪʦ ʿʝ ʚʝ˂ ʧʦʤʝʥʫʪʦ, ʜʨʞʘʚʘ ˂ʝ ʩʝ ʥʘʿʯʝʰ˂ʝ ʥʘ˂ʠ ʫ ʫʣʦʟʠ ʜʘʚʘʦʮʘ 

ʧʦʤʦ˂ʠ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. ʋ ʪʦʤ ʧʦʛʣʝʜʫ, ʤʦʛʫ˂ʝ ʿʝ ʜʘ ʜʨʞʘʚʘ ʥʘʩʪʫʧʘ ʩʘ 

ʧʦʟʠʮʠʿʝ ʿʘʚʥʝ ʚʣʘʩʪʠ (iurae imperii), ʦʜʥʦʩʥʦ ʢʘʦ ʿʘʚʥʦ-ʧʨʘʚʥʠ ʩʫʙʿʝʢʪ, ʠʣʠ ʩʝ 

ʤʦʞʝ ʿʘʚʠʪʠ ʫ ʫʣʦʟʠ ʧʨʝʜʫʟʝʪʥʠʢʘ (iure gestionis). ʋʢʦʣʠʢʦ ʜʨʞʘʚʘ ʥʘʩʪʫʧʘ ʢʘʦ 

ʿʘʚʥʦ-ʧʨʘʚʥʠ ʩʫʙʿʝʢʪ, ʪʘʜʘ ˁʝʥʘ ʫʣʦʛʘ ʜʘʚʘʦʮʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʜʦʣʘʟʠ ʫ 

ʧʦʪʧʫʥʦʩʪʠ ʜʦ ʠʟʨʘʞʘʿʘ. ʄʝʹʫʪʠʤ, ʩʠʪʫʘʮʠʿʘ ʿʝ ʟʥʘʯʘʿʥʦ ʜʨʫʛʘʯʠʿʘ ʢʘʜʘ ʩʝ ʜʨʞʘʚʘ 

ʿʘʚˀʘ ʫ ʫʣʦʟʠ ʧʨʝʜʫʟʝʪʥʠʢʘ. ʋ ʪʦʤ ʩʣʫʯʘʿʫ ʤʦʞʝ ʙʠʪʠ ʪʝʰʢʦ ʧʨʝʮʠʟʥʦ 

ʨʘʟʛʨʘʥʠʯʠʪʠ ʜʘ ʣʠ ʿʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʦʜʝʣʠʣʘ ʧʦʤʦ˂ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ ʫ 

ʚʝʟʠ ʩʘ ʯʣʘʥʦʤ 107(1) ʋʌɽʋ ʠʣʠ ʩʝ ʧʦʥʘʰʘʣʘ ʢʘʦ ʙʠʣʦ ʢʦʿʠ ʜʨʫʛʠ ʧʨʠʚʨʝʜʥʠʢ ʫ 

ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ (ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ-MEIP). 

ʉʣʠʯʥʘ ʜʠʣʝʤʘ ʥʘʩʪʘʿʝ ʠ ʢʘʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʜʦʜʝʣʝ ʧʦʤʦ˂ ʧʨʝʢʦ ʥʝʢʠʭ 

ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʠʣʠ ʧʦʩʨʝʜʩʪʚʦʤ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ. ʉʪʦʛʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʙʣʠʞʝ 

ʨʘʟʤʦʪʨʠʪʠ ʧʦʤʝʥʫʪʘ ʧʠʪʘˁʘ. 

 

2.2 ɼʨʞʘʚʘ ʢʘʦ ʿʘʚʥʦ-ʧʨʘʚʥʠ ʩʫʙʿʝʢʪ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ 

  

2.2.1 ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʧʨʫʞʝʥʘ ʤʝʨʘʤʘ (ʘʢʪʠʤʘ) ʜʨʞʘʚʝ  

 

  ʅʘʢʦʥ ʰʪʦ ʩʫ ʠʟʣʦʞʝʥʠ ʫʩʣʦʚʠ ʠʟ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʥʘʿʧʨʝ ʪʨʝʙʘ 

ʨʘʟʤʦʪʨʠʪʠ ʧʠʪʘˁʝ ʜʘ ʣʠ ˂ʝ ʥʝʢʘ ʘʢʪʠʚʥʦʩʪ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʦʿʘ ʥʝ ʧʦʜʨʘʟʫʤʝʚʘ 

ʜʠʨʝʢʪʥʫ ʧʦʤʦ˂ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʠʣʠ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʙʠʪʠ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ 

ʢʘʦ ʜʦʜʝʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʥʝʢʦʤ ʧʨʝʜʫʟʝ˂ʫ ʠʣʠ ʥʝ. ʆʚʦ ʿʝ ʢʦʤʧʣʝʢʩʘʥ ʧʨʦʙʣʝʤ, 

ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʧʦʿʘʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʤʦʞʝ ʧʦʩʤʘʪʨʘʪʠ ʚʝʦʤʘ ʰʠʨʦʢʦ. ʋ ʚʝʟʠ ʩʘ 

ʪʠʤ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʢʦʿʘ ʿʝ ʯʠˁʝʥʠʮʘ ʦʜʣʫʯʫʿʫ˂ʘ ʟʘ ʠʥʩʪʠʪʫʮʠʿʝ ɽʋ 

ʧʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʢʘʨʘʢʪʝʨʘ ʧʨʝʜʫʟʝʪʝ ʤʝʨʝ ʢʘʦ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ? ʋ ʪʦʤ ʧʦʛʣʝʜʫ, 

ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʩʝ ʤʦʞʝ ʧʦʩʤʘʪʨʘʪʠ ʠʟ ʚʠʟʫʨʝ ʩʚʨʭʝ ʠʣʠ ʮʠˀʘ ʢʦʿʠ ʥʝ ʙʠ ʤʦʛʘʦ 
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ʙʠʪʠ ʧʦʩʪʠʛʥʫʪ ʫ ˁʝʥʦʤ ʦʜʩʫʩʪʚʫ, ʠʣʠ ʩʘ ʘʩʧʝʢʪʘ ʝʬʝʢʘʪʘ ʜʘʪʝ ʧʦʤʦ˂ʠ. ʋ ʧʨʘʢʩʠ 

ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʩʫ ʧʨʠʤʝˁʠʚʘʥʘ ʦʙʘ ʢʦʥʮʝʧʪʘ, ʘʣʠ ʯʠʥʠ ʩʝ ʜʘ ʿʝ ʧʨʠʣʠʢʦʤ 

ʢʘʨʘʢʪʝʨʠʟʘʮʠʿʝ ʧʦʤʦ˂ʠ ʫ ʤʥʦʛʦ ʚʝ˂ʦʿ ʤʝʨʠ ʢʦʨʠʰ˂ʝʥ ʜʨʫʛʠ ʧʨʠʩʪʫʧ, ʪʦ ʿʝʩʪ, ʦʥʘʿ 

ʟʘʩʥʦʚʘʥ ʥʘ ʝʬʝʢʪʠʤʘ ʜʘʪʝ ʧʦʤʦ˂ʠ
100
. ʊʦ ʿʝ ʠ ʧʦʪʚʨʹʝʥʦ ʫ ʩʣʫʯʘʿʫ Italy v. 

Commission
101

. ʊʫ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʿʝ ʩʚʨʭʘ ʯʣʘʥʘ 87. ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ ʯʣʘʥʘ 

107. ʋʌɽʋ) ʜʘ ʩʧʨʝʯʠ ʜʘ ʪʨʛʦʚʠʥʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʙʫʜʝ ʫʛʨʦʞʝʥʘ ʧʫʪʝʤ 

ʙʝʥʝʬʠʪʘ ʜʘʪʠʭ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʝ ʚʣʘʩʪʠ ʢʦʿʠ, ʫ ʨʘʟʣʠʯʠʪʠʤ ʦʙʣʠʮʠʤʘ, ʥʘʨʫʰʘʚʘʿʫ 

ʠʣʠ ʧʨʝʪʝ ʜʘ ʥʘʨʫʰʝ ʢʦʥʢʫʨʝʥʮʠʿʫ, ʬʘʚʦʨʠʟʦʚʘˁʝʤ ʧʦʿʝʜʠʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ 

ʬʘʚʦʨʠʟʦʚʘˁʝʤ ʧʨʦʠʟʚʦʜˁʝ ʧʦʿʝʜʠʥʠʭ ʨʦʙʘ. ʇʨʝʤʘ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʧʦʤʝʥʫʪʠ 

ʯʣʘʥ ʥʝ ʧʨʘʚʠ ʨʘʟʣʠʢʫ ʠʟʤʝʹʫ ʤʝʨʘ ʜʨʞʘʚʥʝ ʠʥʪʝʨʚʝʥʮʠʿʝ ʫ ʧʠʪʘˁʫ ʪʘʢʦ ʰʪʦ 

ʫʧʫ˂ʫʿʝ ʥʘ ˁʠʭʦʚʝ ʫʟʨʦʢʝ ʠʣʠ ʮʠˀʝʚʝ, ʚʝ˂ ʠʭ ʜʝʬʠʥʠʰʝ ʫ ʦʜʥʦʩʫ ʥʘ ˁʠʭʦʚʝ 

ʝʬʝʢʪʝ
102

. ʀʟ ʦʜʣʫʢʝ ʉʫʜʘ ʩʝ ʿʘʩʥʦ ʚʠʜʠ ʜʘ ˂ʝ ʩʝ ʧʦʩʤʘʪʨʘʪʠ ʝʬʝʢʪʠ ʜʘʪʝ ʧʦʤʦ˂ʠ 

ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʀʜʝʥʪʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ ʊʘʢʦ ʿʝ 

ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ British Aggregates
103
, ʫ ʢʦʤʝ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʪʘʜʘ ʚʘʞʝ˂ʠ ʯʣʘʥ 

87. ʋʛʦʚʦʨʘ ʦ ɽɿ ʥʝ ʧʨʘʚʠ ʨʘʟʣʠʢʫ ʠʟʤʝʹʫ ʫʟʨʦʢʘ ʠʣʠ ʮʠˀʝʚʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, 

ʚʝ˂ ʿʝ ʜʝʬʠʥʠʰʝ ʫ ʦʜʥʦʩʫ ʥʘ ˁʝʥʝ ʝʬʝʢʪʝ. 

 ʆʚʦ ʥʝ ʟʥʘʯʠ ʜʘ ʩʝ ʂʦʤʠʩʠʿʘ ʠʣʠ ʉʫʜ ʧʦʥʝʢʘʜ ʫ ʧʨʘʢʩʠ ʥʝ ʦʩʣʘˁʘʿʫ ʥʘ ʧʨʚʠ 

ʧʦʤʝʥʫʪʠ ʧʨʠʩʪʫʧ, ʪʦ ʿʝʩʪ ʥʘ ʩʚʨʭʫ ʠʣʠ ʮʠˀ ʢʦʿʠ ʥʝ ʙʠ ʤʦʛʘʦ ʙʠʪʠ ʧʦʩʪʠʛʥʫʪ ʫ 

ʦʜʩʫʩʪʚʫ ʧʦʤʦ˂ʠ. ʊʘʢʦ ʿʝ ʙʠʣʦ ʫ ʩʣʫʯʘʿʝʚʠʤʘ Kirschamer-Hack v. Sidal
104

, ʠʣʠ 

Sloman Neptun
105
, ʛʜʝ ʿʝ ʉʫʜ ʧʨʠʤʝʥʠʦ ʫʧʨʘʚʦ ʦʚʘʿ ʧʨʠʩʪʫʧ.    

ɿʘʥʠʤˀʠʚ ʿʝ ʙʠʦ ʠ ʨʘʥʠʿʠ ʩʣʫʯʘʿ Steenkolenmijne
106

, ʢʘʜʘ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʩʪʘʚ 

ʜʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʜʨʫʛʘʯʠʿʠ ʢʦʥʮʝʧʪ ʫ ʦʜʥʦʩʫ ʥʘ ʩʫʙʚʝʥʮʠʿʝ. 

ʂʘʜ ʿʝ ʨʝʯ ʦ ʩʫʙʚʝʥʮʠʿʘʤʘ, ʪʫ ʩʝ ʨʘʜʠ ʦ ʠʩʧʣʘʪʘʤʘ ʫ ʥʦʚʮʫ ʫʯʠˁʝʥʠʤ ʫ ʮʠˀʫ 

ʧʦʜʨʰʢʝ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʫʤʝʩʪʦ ʧʣʘ˂ʘˁʘ ʦʜ ʩʪʨʘʥʝ ʢʫʧʮʘ ʟʘ ʨʦʙʝ ʠʣʠ ʫʩʣʫʛʝ ʢʦʿʝ 

                                                           
100

 Jones, A., Sufrin, B., State Aid, 2011., ʩʪʨ. 6. 
101

 Case 173/73, Italy v. Commission [1974] ECR 709. ʆʜ 23.ʥʦʚʝʤʙʨʘ 2010. ʛʦʜʠʥʝ, ʥʦʚʠ ʩʣʫʯʘʿʝʚʠ 

ʩʝ ʥʫʤʝʨʠʰʫ ʥʘ ʥʦʚ ʥʘʯʠʥ. ʆ ʪʦʤʝ ʚʠʜʠ:    

http://ec.europa.eu/competition/state_aid/register/single_numbering_en.html  
102

 Ibidem, ʪ. 13. 
103

 Case C-487/06 P, British Aggregates v. Commission [2006]. 
104

 Case C-189/91, Kirschamer-Hack v. Sidal [1993] ECR I-6185. 
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 Cases C-72, C-73/91, Firma Sloman Neptun Schiffahrts AG v. Seebetriebsrat Bodo Ziesemer der 

Sloman Neptun Schiffahrts AG [1993] ECR I-887. 
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ʧʨʦʠʟʚʦʜʠ, ʦʜʥʦʩʥʦ ʧʨʫʞʘ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʿʝ ʚʨʣʦ ʩʣʠʯʥʘ 

ʩʫʙʚʝʥʮʠʿʘʤʘ, ʘʣʠ ʪʫ ʥʘʛʣʘʩʘʢ ʪʨʝʙʘ ʩʪʘʚʠʪʠ ʥʘ ʩʚʨʭʫ ʠ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ʦʥʘ 

ʢʨʝʠʨʘʥʘ ʟʘ ʦʩʪʚʘʨʝˁʝ ʧʦʩʝʙʥʠʭ ʮʠˀʝʚʘ ʢʦʿʠ ʩʝ ʫ ˁʝʥʦʤ ʦʜʩʫʩʪʚʫ ʥʝ ʙʠ ʤʦʛʣʠ 

ʨʝʘʣʠʟʦʚʘʪʠ. ʉʪʦʛʘ, ʢʦʥʮʝʧʪ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʿʝ ʰʠʨʠ ʦʜ ʩʫʙʚʝʥʮʠʿʘ, ʿʝʨ ʦʙʫʭʚʘʪʘ 

ʥʝ ʩʘʤʦ ʧʦʟʠʪʠʚʥʝ ʢʦʨʠʩʪʠ, ʢʘʦ ʫ ʩʣʫʯʘʿʫ ʩʫʙʚʝʥʮʠʿʘ, ʚʝ˂ ʠ ʠʥʪʝʨʚʝʥʮʠʿʝ ʢʦʿʝ ʫ 

ʨʘʟʣʠʯʠʪʠʤ ʦʙʣʠʮʠʤʘ ʫʤʘˁʫʿʫ (mitigate) ʠʩʧʣʘʪʝ ʦʙʠʯʥʦ ʫʢˀʫʯʝʥʝ ʫ ʙʫ˅ʝʪ 

ʧʨʝʜʫʟʝ˂ʘ ʠ ʢʦʿʝ ʩʫ ʩʣʠʯʥʝ ʧʦ ʢʘʨʘʢʪʝʨʫ ʠ ʠʤʘʿʫ ʠʩʪʝ ʝʬʝʢʪʝ
107

. ɼʘʢʣʝ, ʦʚʜʝ ʩʝ 

ʉʫʜ ʦʩʣʦʥʠʦ ʥʘ ʦʙʘ ʢʦʥʮʝʧʪʘ (ʩʚʨʭʫ ʠ ʝʬʝʢʪʝ ʧʦʤʦ˂ʠ), ʜʦʢ ʿʝ ʫ ʧʨʝʪʭʦʜʥʦ 

ʧʦʤʝʥʫʪʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʠʤʘʦ ʜʨʫʛʘʯʠʿʠ ʧʨʠʩʪʫʧ. ʀʧʘʢ, ʦʚʘ ʥʝʜʦʩʣʝʜʥʦʩʪ ʥʝ ʤʝˁʘ 

ʧʦʤʝʥʫʪʠ ʩʪʘʚ ʜʘ ʩʫ ʩʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʫʛʣʘʚʥʦʤ ʦʩʣʘˁʘʣʝ ʥʘ ʝʬʝʢʪʝ ʜʘʪʝ 

ʧʦʤʦ˂ʠ ʧʨʠʣʠʢʦʤ ʨʘʟʤʘʪʨʘˁʘ ʜʘʪʦʛ ʩʣʫʯʘʿʘ. 

ʅʘ ʦʩʥʦʚʫ ʩʣʫʯʘʿʝʚʘ ʠʟ ʧʨʘʢʩʝ ʢʦʿʝ ʩʤʦ ʤʘʣʦʧʨʝ ʧʦʤʝʥʫʣʠ, ʤʦʞʝ ʩʝ ʠʟʚʝʩʪʠ 

ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʠʥʪʝʨʚʝʥʮʠʿʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʦʿʘ ʩʝ ʤʦʞʝ 

ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʛʦʚʦʨʘ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ʄʝʹʫʪʠʤ, ʫ ʦʜʨʝʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʩʝ ʥʝ ʤʦʞʝ ʪʚʨʜʠʪʠ ʜʘ ʩʝ 

ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʠʘʢʦ ʿʝ ʫ ʢʦʥʢʨʝʪʥʦʿ ʩʠʪʫʘʮʠʿʠ ʜʦʰʣʦ ʜʦ ʦʜʨʝʹʝʥʝ 

ʠʥʪʝʨʚʝʥʮʠʿʝ ʜʨʞʘʚʝ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Van Tiggele
108

, ʭʦʣʘʥʜʩʢʘ ʚʣʘʜʘ ʿʝ ʥʘ ʦʩʥʦʚʫ 

ʟʘʢʦʥʘ ʢʦʿʠ ʿʝ ʠʟʛʣʘʩʘʦ ʥʘʮʠʦʥʘʣʥʠ ʧʘʨʣʘʤʝʥʪ ʦʜʨʝʜʠʣʘ ʤʠʥʠʤʘʣʥʝ ʤʘʣʦʧʨʦʜʘʿʥʝ 

ʮʝʥʝ ʟʘ ʦʜʨʝʹʝʥʝ ʚʨʩʪʝ ʘʣʢʦʭʦʣʥʠʭ ʧʠ˂ʘ ʧʦ ʢʦʿʠʤʘ ʩʫ ʩʝ ʦʥʘ ʤʦʛʣʘ ʧʨʦʜʘʚʘʪʠ ʥʘ 

ʭʦʣʘʥʜʩʢʦʤ ʪʨʞʠʰʪʫ. ʆʚʜʝ ʩʝ ʧʦʩʪʘʚʠʣʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʪʘʢʚʘ ʤʝʨʘ ʭʦʣʘʥʜʩʢʝ 

ʚʣʘʜʝ ʧʨʝʜʩʪʘʚˀʘʣʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʛʦʚʦʨʘ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ (ʪʘʜʘ ʯʣʘʥʘ 87. ʋʛʦʚʦʨʘ ʦ ɽɿ). ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʩʝ 

ʧʦʤʝʥʫʪʘ ʠʥʪʝʨʚʝʥʮʠʿʘ ʥʝ ʤʦʞʝ ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʿʝʨ ʩʝ 

ʧʨʝʜʥʦʩʪ ʜʠʩʪʨʠʙʫʪʝʨʠʤʘ ʥʘ ʪʨʞʠʰʪʫ ʥʠʿʝ ʦʙʝʟʙʝʜʠʣʘ ʥʘ ʦʩʥʦʚʫ ʜʠʨʝʢʪʥʠʭ 

ʜʘʚʘˁʘ ʠʟ ʙʫ˅ʝʪʘ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦ, ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ.  

ʋ ʩʣʫʯʘʿʫ Sloman Neptun
109

 ʉʫʜ ʿʝ ʪʘʢʦʹʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʩʝ ʫ ʜʘʪʦʿ ʩʠʪʫʘʮʠʿʠ 

ʥʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ ʯʣʘʥʘ 107. 

ʋʌɽʋ). ʅʘʠʤʝ, ʦʚʜʝ ʩʝ ʨʘʜʠʣʦ ʦ ʪʦʤʝ ʜʘ ʿʝ ʥʝʤʘʯʢʠ ʧʘʨʣʘʤʝʥʪ ʜʦʥʝʦ ʟʘʢʦʥ ʢʦʿʠʤ 
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109

 Cases C-72 and 73/91, Firma Sloman Neptun Schiffahrts AG v. Seebetriebsrat Bodo Ziesemer der 

Sloman Neptun Schiffahrts AG [1993] ECR I-887. 



70 

 

ʿʝ ʫʚʝʜʝʥ ʜʦʜʘʪʥʠ ʨʝʛʠʩʪʘʨ ʙʨʦʜʦʚʘ ʢʦʿʠ ʧʣʦʚʝ ʧʦʜ ʥʝʤʘʯʢʦʤ ʟʘʩʪʘʚʦʤ ʠ ʢʦʿʠ ʿʝ 

ʦʤʦʛʫ˂ʠʦ ʧʦʩʣʦʜʘʚʮʠʤʘ ʜʘ ʟʘʢˀʫʯʝ ʜʨʫʛʘʯʠʿʝ ʫʛʦʚʦʨʝ ʦ ʨʘʜʫ ʩʘ ʟʘʧʦʩʣʝʥʠʤʘ ʥʘ 

ʙʨʦʜʦʚʠʤʘ. ʇʨʝʤʘ ʧʦʤʝʥʫʪʦʤ ʟʘʢʦʥʫ ʩʪʨʘʥʠ ʤʦʨʥʘʨʠ ʥʠʩʫ ʚʠʰʝ ʧʦʪʧʘʜʘʣʠ ʧʦʜ 

ʥʝʤʘʯʢʝ ʢʦʣʝʢʪʠʚʥʝ ʫʛʦʚʦʨʝ ʦ ʨʘʜʫ ʫʢʦʣʠʢʦ ʥʠʩʫ ʠʤʘʣʠ ʧʨʝʙʠʚʘʣʠʰʪʝ ʫ 

ʅʝʤʘʯʢʦʿ, ʧʘ ʩʫ ʩʝ ʟʘʧʦʩʣʝʥʠ ʥʘ ʙʨʦʜʦʚʠʤʘ ʢʦʿʠ ʥʠʩʫ ʠʤʘʣʠ ʧʨʝʙʠʚʘʣʠʰʪʝ ʫ 

ʅʝʤʘʯʢʦʿ ʥʘʰʣʠ ʫ ʥʝʧʦʚʦˀʥʠʿʝʤ ʨʘʜʥʦ-ʧʨʘʚʥʦʤ ʦʜʥʦʩʫ ʥʝʛʦ ˁʠʭʦʚʝ ʢʦʣʝʛʝ ʢʦʿʠ 

ʩʫ ʙʠʣʠ ʥʝʤʘʯʢʠ ʜʨʞʘʚˀʘʥʠ. ʉʪʦʛʘ ʿʝ ʂʦʤʠʩʠʿʘ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ 

ʤʝʨʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ, ʿʝʨ ʩʫ ʨʘʜʥʦ-ʧʨʘʚʥʝ 

ʥʦʨʤʝ ʠ ʧʨʘʚʠʣʘ ʠʟ ʦʙʣʘʩʪʠ ʩʦʮʠʿʘʣʥʦʛ ʦʩʠʛʫʨʘˁʘ ʩʝʣʝʢʪʠʚʥʦ ʧʨʠʤʝˁʝʥʘ ʥʘ ʪʘʿ 

ʥʘʯʠʥ. ʉʚʦʿ ʩʪʘʚ ʂʦʤʠʩʠʿʘ ʿʝ ʧʨʘʚʜʘʣʘ ʠ ʪʠʤʝ ʜʘ ʿʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʦʚʘ ʤʝʨʘ 

ʬʠʥʘʥʩʠʨʘʥʘ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʠ ʜʘ ʿʝ ˁʝʥʠʤ ʫʚʦʹʝˁʝʤ ʜʦʰʣʦ ʜʦ ʧʘʜʘ 

ʧʦʨʝʩʢʠʭ ʧʨʠʭʦʜʘ.  

ʄʝʹʫʪʠʤ, ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʜʨʫʛʘʯʠʿʠ ʩʪʘʚ ʠ, ʧʦʟʠʚʘʿʫ˂ʠ ʩʝ ʥʘ ʚʝ˂ ʧʦʤʝʥʫʪʠ 

ʩʣʫʯʘʿ Van Tiggele, ʪʚʨʜʠʦ ʜʘ ʦʜʨʝʜʙʝ ʯʣʘʥʘ 87. ʠ ʥʘʨʦʯʠʪʦ 88. ʋʛʦʚʦʨʘ ʦ ɽɿ 

ʧʦʢʘʟʫʿʫ ʜʘ ʧʨʝʜʥʦʩʪʠ ʦʤʦʛʫ˂ʝʥʝ ʠʟ ʠʟʚʦʨʘ ʨʘʟʣʠʯʠʪʠʭ ʦʜ ʦʥʠʭ ʜʨʞʘʚʥʠʭ ʥʝ 

ʧʦʪʧʘʜʘʿʫ ʧʦʜ ʥʘʚʝʜʝʥʝ ʦʜʨʝʜʙʝ ʠ ʜʘ ʩʠʩʪʝʤ ʫ ʧʠʪʘˁʫ ʥʝ ʥʘʩʪʦʿʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 

ˁʝʛʦʚ ʩʘʜʨʞʘʿ ʠ ʮʠˀʝʚʝ, ʜʘ ʩʪʚʦʨʠ ʧʨʝʜʥʦʩʪ ʢʦʿʘ ʙʠ ʧʨʝʜʩʪʘʚˀʘʣʘ ʜʦʜʘʪʥʠ ʪʝʨʝʪ 

ʟʘ ʜʨʞʘʚʫ. ɳʝʛʦʚʘ ʩʚʨʭʘ ʣʝʞʠ ʫ ʪʦʤʝ ʜʘ ʠʟʤʝʥʠ ʦʢʚʠʨ ʢʨʦʟ ʢʦʿʠ ʩʝ ʬʦʨʤʠʨʘʿʫ 

ʫʛʦʚʦʨʥʠ ʦʜʥʦʩʠ ʠʟʤʝʹʫ ʙʨʦʜʩʢʠʭ ʢʦʤʧʘʥʠʿʘ ʠ ˁʠʭʦʚʠʭ ʟʘʧʦʩʣʝʥʠʭ, ʘ ʩʚʝ ʪʦ ʫ 

ʢʦʨʠʩʪ ʧʦʤʝʥʫʪʠʭ ʢʦʤʧʘʥʠʿʘ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʩʣʝʜʠʮʝ ʢʦʿʝ ʠʟ ʪʦʛʘ ʧʨʦʠʩʪʝʢʥʫ, 

ʙʠʣʦ ʜʘ ʩʝ ʦʜʥʦʩʝ ʥʘ ʨʘʟʣʠʢʝ ʫ ʦʩʥʦʚʠʮʠ ʟʘ ʦʙʨʘʯʫʥʘʚʘˁʝ ʩʦʮʠʿʘʣʥʠʭ ʜʘʚʘˁʘ ʙʠʣʦ 

ʥʘ ʧʦʪʝʥʮʠʿʘʣʥʠ ʛʫʙʠʪʘʢ ʧʦʨʝʩʢʠʭ ʧʨʠʭʦʜʘ, ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʝʰʪʦ ʰʪʦ ʿʝ 

ʩʚʦʿʩʪʚʝʥʦ ʦʚʘʢʚʦʤ ʩʠʩʪʝʤʫ, ʘ ʥʝ ʩʨʝʜʩʪʚʦ ʜʘʚʘˁʘ ʧʦʩʝʙʥʠʭ ʧʦʛʦʜʥʦʩʪʠ ʟʘ 

ʦʜʥʦʩʥʝ ʢʦʤʧʘʥʠʿʝ
110

. 

ʆʚʘʢʚʘ ʦʜʣʫʢʘ ʉʫʜʘ ʧʨʝʜʩʪʘʚˀʘʣʘ ʿʝ ʩʚʦʿʝʚʨʩʥʦ ʦʜʩʪʫʧʘˁʝ ʦʜ ʜʦʪʘʜʘʰˁʝ 

ʧʨʘʢʩʝ ʧʦ ʢʦʿʦʿ ʿʝ ʩʝʣʝʢʪʠʚʥʦ ʩʤʘˁʝˁʝ ʩʦʮʠʿʘʣʥʠʭ ʠʣʠ ʧʦʨʝʩʢʠʭ ʪʝʨʝʪʘ 

ʧʨʝʜʩʪʘʚˀʘʣʦ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʢʘʦ ʰʪʦ ʿʝ ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ Italy v. Commission
111
. ʀʟ 

ʩʘʤʝ ʦʜʣʫʢʝ ʩʝ ʤʦʞʝ ʚʠʜʝʪʠ ʜʘ ʩʝ ʉʫʜ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʦʩʣʦʥʠʦ ʥʘ ʩʚʨʭʫ, ʦʜʥʦʩʥʦ 

ʮʠˀ ʧʦʤʝʥʫʪʦʛ ʩʠʩʪʝʤʘ ʘ ʥʝ ʥʘ ˁʝʛʦʚʝ ʝʬʝʢʪʝ. ʎʠˀ ʩʝ ʩʘʩʪʦʿʘʦ ʫ ʧʦʙʦˀʰʘˁʫ 
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ʧʦʣʦʞʘʿʘ ʥʝʤʘʯʢʠʭ ʙʨʦʜʩʢʠʭ ʢʦʤʧʘʥʠʿʘ ʫ ʢʦʥʢʫʨʝʥʪʩʢʦʤ ʩʤʠʩʣʫ, ʘ ʥʝ ʫ 

ʦʤʦʛʫ˂ʘʚʘˁʫ ʧʦʚʦˀʥʠʿʝʛ ʧʦʣʦʞʘʿʘ ʥʘ ʫʰʪʨʙ ʜʨʞʘʚʥʠʭ ʩʨʝʜʩʪʘʚʘ. ʆʚʦ ʿʝ ʙʠʦ ʿʦʰ 

ʿʝʜʘʥ ʜʦʢʘʟ ʥʝʜʦʩʣʝʜʥʦʩʪʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʫ ʩʤʠʩʣʫ ʪʫʤʘʯʝˁʘ ʯʣʘʥʘ 107(1) 

ʋʌɽʋ (ʪʘʜʘ ʋʛʦʚʦʨʘ ʦ ɽɿ) ʠ ʚʝʨʦʚʘʪʥʦ ʧʣʦʜ ʧʨʠʪʠʩʢʘ ʥʘʿʤʦ˂ʥʠʿʝ ʯʣʘʥʠʮʝ. 

ʉʣʠʯʥʦ ʧʦʩʪʫʧʘˁʝ ʉʫʜʘ ʤʦʞʝʤʦ ʚʠʜʝʪʠ ʠ ʫ ʩʣʫʯʘʿʝʚʠʤʘ Sidal
 
ʠ Viscido and 

Others v. Ente Poste Italiane
112

, ʛʜʝ ʩʝ ʨʘʜʠʣʦ ʦ ʦʩʣʦʙʘʹʘˁʫ ʤʘʣʠʭ ʠ ʩʨʝʜˁʠʭ 

ʧʨʝʜʫʟʝ˂ʘ ʦʜ ʦʙʘʚʝʟʝ ʧʦʰʪʦʚʘˁʘ ʧʨʦʧʠʩʘ ʧʨʦʪʠʚ ʥʝʧʨʘʚʝʜʥʦʛ ʦʪʧʫʰʪʘˁʘ, 

ʦʜʥʦʩʥʦ ʦʤʦʛʫ˂ʘʚʘˁʫ ʧʨʝʜʫʟʝ˂ʫ ʜʘ ʦʜʩʪʫʧʠ ʦʜ ʦʧʰʪʠʭ ʟʘʢʦʥʩʢʠʭ ʦʜʨʝʜʙʠ ʦ 

ʫʛʦʚʦʨʠʤʘ ʩʘ ʬʠʢʩʥʠʤ ʨʦʢʦʤ. ʆʚʜʝ ʿʝ ʉʫʜ ʪʘʢʦʹʝ ʧʦʰʘʦ ʦʜ ʠʜʝʥʪʠʯʥʦʛ ʢʦʥʮʝʧʪʘ 

ʢʘʦ ʠ ʫ ʧʨʝʪʭʦʜʥʦʿ ʩʠʪʫʘʮʠʿʠ, ʿʝʨ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʪʫ ʥʠʿʝ ʜʦʰʣʦ ʜʦ ʫʧʦʪʨʝʙʝ 

ʜʨʞʘʚʥʠʭ ʨʝʩʫʨʩʘ ʠ ʩʘʤʠʤ ʪʠʤ, ʥʠʿʝ ʩʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 

107(1) ʋʌɽʋ. 

ɿʘʥʠʤˀʠʚʦ ʙʠ ʙʠʣʦ ʧʦʤʝʥʫʪʠ ʠ ʩʣʫʯʘʿ PreussenElektra
113

, ʛʜʝ ʿʝ ʙʠʣʦ ʨʝʯʠ ʦ 

ʥʝʤʘʯʢʦʤ ʟʘʢʦʥʫ ʢʦʿʠ ʿʝ ʦʙʘʚʝʟʘʦ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʝ ʙʘʚʝ ʜʠʩʪʨʠʙʫʮʠʿʦʤ 

ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʜʘ ʢʫʧʫʿʫ ʩʪʨʫʿʫ ʦʜ ʧʨʦʠʟʚʦʹʘʯʘ ʝʥʝʨʛʠʿʝ ʠʟ ʦʙʥʦʚˀʠʚʠʭ 

ʠʟʚʦʨʘ ʠ ʪʦ ʧʦ ʮʝʥʘʤʘ ʢʦʿʝ ʩʫ ʙʠʣʝ ʚʠʰʝ ʦʜ ʪʨʞʠʰʥʠʭ. ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʩʫ 

ʧʨʦʠʟʚʦʹʘʯʠ ʝʥʝʨʛʠʿʝ ʠʟ ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ ʩʪʘʚˀʝʥʠ ʫ ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ, ʘ 

ʠʩʪʦʚʨʝʤʝʥʦ ʩʫ ʧʨʦʠʟʚʦʹʘʯʠ ʝʥʝʨʛʠʿʝ ʠʟ ʜʨʫʛʠʭ ʠʟʚʦʨʘ ʙʠʣʠ ʦʙʘʚʝʟʘʥʠ ʧʨʦʧʠʩʦʤ 

ʜʘ ʜʝʣʠʤʠʯʥʦ ʢʦʤʧʝʥʟʫʿʫ ʜʠʩʪʨʠʙʫʪʝʨʝ ʟʘ ʜʦʜʘʪʥʝ ʪʨʦʰʢʦʚʝ ʢʦʿʝ ʩʫ ʧʨʝʪʨʧʝʣʠ 

ʫʩʣʝʜ ʦʙʘʚʝʟʝ ʦʪʢʫʧʘ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʧʦ ʚʠʰʠʤ ʮʝʥʘʤʘ ʦʜ ʪʨʞʠʰʥʝ. ʇʨʦʪʠʚ 

ʦʚʦʛʘ ʩʝ ʧʦʙʫʥʠʣʘ ʢʦʤʧʘʥʠʿʘ PreussenElektra ʠ ʪʚʨʜʠʣʘ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ 

ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ. ʇʦʤʝʥʫʪʘ 

ʢʦʤʧʘʥʠʿʘ ʿʝ ʧʨʝʜʩʪʘʚˀʘʣʘ ʬʠʣʠʿʘʣʫ ʿʝʜʥʝ ʜʨʫʛʝ ʥʝʤʘʯʢʝ ʢʦʤʧʘʥʠʿʝ ʢʦʿʘ ʿʝ ʙʠʣʘ 

100% ʫ ʧʨʠʚʘʪʥʦʤ ʚʣʘʩʥʠʰʪʚʫ.  

ʉʪʦʛʘ ʩʝ ʧʦʩʪʘʚʠʣʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʠʤʘʿʫ˂ʠ ʫ 

ʚʠʜʫ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ʜʨʞʘʚʘ ʩʚʦʿʦʤ ʨʝʛʫʣʘʪʠʚʦʤ ʦʙʘʚʝʟʘʣʘ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʝ ʙʘʚʝ 

ʠʩʧʦʨʫʢʦʤ, ʦʜʥʦʩʥʦ ʜʠʩʪʨʠʙʫʮʠʿʦʤ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʜʘ ʢʫʧʫʿʫ ʩʪʨʫʿʫ ʦʜ 

ʧʨʦʠʟʚʦʹʘʯʘ ʢʦʿʠ ʿʝ ʜʦʙʠʿʘʿʫ ʠʟ ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ ʧʦ ʚʠʰʦʿ ʮʝʥʠ ʦʜ ʪʨʞʠʰʥʝ, 
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ʢʘʦ ʠ ʨʘʩʧʦʜʝʣʫ ʬʠʥʘʥʩʠʿʩʢʦʛ ʪʝʨʝʪʘ ʢʦʿʠ ʧʨʦʠʩʪʠʯʝ ʠʟ ʟʘʢʦʥʦʤ ʫʪʚʨʹʝʥʝ ʦʙʘʚʝʟʝ 

ʠʟʤʝʹʫ ʜʠʩʪʨʠʙʫʪʝʨʘ, ʦʜʥʦʩʥʦ ʠʩʧʦʨʫʯʠʣʘʮʘ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʠ ʫʟʚʦʜʥʠʭ 

ʧʨʠʚʘʪʥʠʭ ʦʧʝʨʘʪʦʨʘ ʝʣʝʢʪʨʠʯʥʠʤ ʚʠʩʦʢʦʥʘʧʦʥʩʢʠʤ ʤʨʝʞʘʤʘ. ʉʫʜ ʿʝ ʧʦ ʦʚʠʤ 

ʧʠʪʘˁʠʤʘ ʟʘʫʟʝʦ ʥʝʛʘʪʠʚʘʥ ʩʪʘʚ ʠ ʧʨʝʩʫʜʠʦ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʝ ʨʘʜʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ. 

ʆʚʘʢʚʘ ʦʜʣʫʢʘ ʉʫʜʘ ʙʠʣʘ ʿʝ, ʧʦ ʤʠʰˀʝˁʫ ʘʫʪʦʨʘ, ʜʦʩʪʘ ʢʦʥʪʨʦʚʝʨʟʥʘ. ʇʨʝ 

ʩʚʝʛʘ, ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʪʫʤʘʯʝˁʘ ʩʘʤʦʛ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʦʜʥʦʩʥʦ 

ʯʣʘʥʘ 107. ʋʌɽʋ), ʿʝʨ ʧʨʝʤʘ ʧʦʤʝʥʫʪʦʤ ʯʣʘʥʫ ʙʠʣʦ ʢʦʿʘ ʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʣʠ ʢʨʦʟ ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ ʫ ʙʠʣʦ ʢʦʿʦʿ ʬʦʨʤʠ ʫʦʧʰʪʝ ʢʦʿʘ 

ʥʘʨʫʰʘʚʘ ʠʣʠ ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʬʘʚʦʨʠʟʦʚʘˁʝʤ ʥʝʢʠʭ ʧʨʝʜʫʟʝ˂ʘ 

ʠʣʠ ʧʨʦʠʟʚʦʜˁʝ ʥʝʢʠʭ ʨʦʙʘ ˂ʝ, ʫʢʦʣʠʢʦ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʠʟʤʝʹʫ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ, ʙʠʪʠ ʥʝʩʧʦʿʠʚʘ ʩʘ ʟʘʿʝʜʥʠʯʢʠʤ (ʩʘʜʘ ʫʥʫʪʨʘʰˁʠʤ) ʪʨʞʠʰʪʝʤ. ʉʫʜ ʿʝ ʫ 

ʪʘʯʢʠ 58. ʩʚʦʿʝ ʦʜʣʫʢʝ ʧʦʤʝʥʫʪʠ ʯʣʘʥ ʧʨʦʪʫʤʘʯʠʦ ʪʘʢʦ ʜʘ ʦʥ ʥʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ 

ʩʚʝ ʧʦʛʦʜʥʦʩʪʠ ʜʘʪʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʙʠʣʦ ʜʘ ʩʝ ʦʥʝ ʬʠʥʘʥʩʠʨʘʿʫ ʢʨʦʟ ʜʨʞʘʚʥʝ 

ʠʟʚʦʨʝ ʠʣʠ ʥʝ, ʧʨʝʜʩʪʚˀʘʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʇʦʤʝʥʫʪʠ ʯʣʘʥ ʿʝ, ʧʨʝʤʘ ʩʪʘʚʫ ʉʫʜʘ, 

ʠʤʘʦ ʟʘ ʮʠˀ ʜʘ ʠʩʪʘʢʥʝ ʢʨʦʟ ʪʫ ʜʝʬʠʥʠʮʠʿʫ ʧʨʝʜʥʦʩʪʠ ʢʦʿʝ ʩʫ ʜʘʪʝ ʜʠʨʝʢʪʥʦ ʦʜ 

ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʢʘʦ ʠ ʦʥʝ ʜʘʪʝ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʠʭ ʠʣʠ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʫʩʪʘʥʦʚˀʝʥʠʭ 

ʠʣʠ ʦʟʥʘʯʝʥʠʭ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ.  

ʉʫʜ ʿʝ ʧʨʦʮʝʥʠʦ ʜʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʠʿʝ ʪʘʢʚʘ ʩʠʪʫʘʮʠʿʘ. ʆʙʘʚʝʟʘ ʧʨʠʚʘʪʥʠʤ 

ʢʦʤʧʘʥʠʿʘʤʘ ʫ ʦʙʣʘʩʪʠ ʠʩʧʦʨʫʢʝ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʜʘ ʢʫʧʫʿʫ ʧʦʤʝʥʫʪʫ 

ʝʥʝʨʛʠʿʫ ʜʦʙʠʿʝʥʫ ʠʟ ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ ʧʦ ʚʠʰʠʤ ʮʝʥʘʤʘ ʥʝ ʧʦʜʨʘʟʫʤʝʚʘ ʙʠʣʦ 

ʢʘʢʘʚ ʜʠʨʝʢʪʘʥ ʠʣʠ ʠʥʜʠʨʝʢʪʘʥ ʧʨʝʥʦʩ ʩʨʝʜʩʪʘʚʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ 

ʧʨʦʠʟʚʦʹʘʯʠʤʘ. ʇʦʜ ʪʦ ʩʝ ʥʝ ʤʦʞʝ ʧʦʜʚʝʩʪʠ ʨʘʩʧʦʜʝʣʘ ʬʠʥʘʥʩʠʿʩʢʦʛ ʪʝʨʝʪʘ 

ʠʟʤʝʹʫ ʧʦʤʝʥʫʪʠʭ ʢʦʤʧʘʥʠʿʘ. ʆʚʘʢʘʚ ʟʘʢˀʫʯʘʢ ʥʠʿʝ ʤʦʛʘʦ ʙʠʪʠ ʜʦʚʝʜʝʥ ʫ ʧʠʪʘˁʝ 

ʯʠˁʝʥʠʮʦʤ ʜʘ ʙʠ ʫʩʣʝʜ ʦʚʘʢʚʦʛ ʧʨʦʧʠʩʘ ʤʦʛʣʦ ʜʦ˂ʠ ʜʦ ʥʝʛʘʪʠʚʥʠʭ ʝʢʦʥʦʤʩʢʠʭ 

ʧʦʩʣʝʜʠʮʘ ʧʦ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʠʤʘ ʿʝ ʥʘʤʝʪʥʫʪʘ ʦʙʘʚʝʟʘ ʢʫʧʦʚʠʥʝ ʧʦ ʚʠʰʠʤ ʮʝʥʘʤʘ 

ʦʜ ʪʨʞʠʰʥʝ, ʢʘʦ ʥʠ ʤʦʛʫ˂ʥʦʰ˂ʫ ʩʤʘˁʝˁʘ ʧʦʨʝʩʢʠʭ ʧʨʠʭʦʜʘ ʢʦʿʠ ʧʨʠʧʘʜʘʿʫ 

ʜʨʞʘʚʠ. ʅʘ ʦʚʘʿ ʥʘʯʠʥ, ʉʫʜ ʿʝ ʧʦʩʪʫʧʠʦ ʩʫʧʨʦʪʥʦ ʩʪʘʚʫ ʂʦʤʠʩʠʿʝ ʢʦʿʘ ʿʝ ʩʤʘʪʨʘʣʘ 

ʜʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʩʝ ʫ ʢʦʥʮʝʧʪ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫʢˀʫʯʠ ʠ ʩʠʪʫʘʮʠʿʘ ʢʘʜʘ ʩʝ ʨʘʜʠ 

ʦ ʤʝʨʘʤʘ ʢʦʿʝ ʩʫ ʜʦʥʝʪʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʘʣʠ ʩʫ ʬʠʥʘʥʩʠʨʘʥʝ ʦʜ ʩʪʨʘʥʝ 
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ʧʨʠʚʘʪʥʠʭ ʢʦʤʧʘʥʠʿʘ. ʆʚʘʢʘʚ ʩʪʘʚ ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʩʥʦʚʘʣʘ ʥʘ ʦʩʥʦʚʫ ʧʨʘʢʩʝ ʉʫʜʘ ʠ 

ʯʣʘʥʘ 81. ʫ ʚʝʟʠ ʩʘ ʯʣʘʥʦʤ 10. ʋʛʦʚʦʨʘ ʦ ɽʋ ʧʦ ʢʦʿʝʤ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʝ ʤʦʛʫ 

ʜʦʥʦʩʠʪʠ ʥʠʢʘʢʚʝ ʤʝʨʝ, ʤʘʢʘʨ ʠ ʟʘʢʦʥʩʢʝ ʧʨʠʨʦʜʝ, ʢʦʿʝ ʙʠ ʤʦʛʣʝ ʫʯʠʥʠʪʠ 

ʥʝʝʬʝʢʪʠʚʥʠʤ ʢʦʥʢʫʨʝʥʪʩʢʝ ʥʦʨʤʝ ʧʨʠʤʝˁʠʚʝ ʥʘ ʢʦʤʧʘʥʠʿʝ. ʉʫʜ ʿʝ ʧʦ ʦʚʦʤ 

ʧʠʪʘˁʫ ʟʘʫʟʝʦ ʜʨʫʛʘʯʠʿʠ ʩʪʘʚ ʠ ʩʤʘʪʨʘʦ ʜʘ ʩʝ ʯʣʘʥ 87. ʋʛʦʚʦʨʘ ʦ ɽɿ ʦʜʥʦʩʠ 

ʜʠʨʝʢʪʥʦ ʥʘ ʤʝʨʝ ʢʦʿʝ ʜʦʣʘʟʝ ʦʜ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʧʦʤʝʥʫʪʦʛ ʯʣʘʥʘ 

81. ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʧʦʥʘʰʘˁʝ ʢʦʤʧʘʥʠʿʘ. 

ʆʚʘʢʚʦ ʩʪʘʥʦʚʠʰʪʝ ʩʝ, ʧʦ ʤʠʰˀʝˁʫ ʘʫʪʦʨʘ, ʥʝ ʤʦʞʝ ʧʨʠʭʚʘʪʠʪʠ ʠʟ ʚʠʰʝ 

ʨʘʟʣʦʛʘ. ʇʨʚʦ, ʧʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ ʩʫ ʩʝ ʟʘʠʩʪʘ ʥʘʰʣʝ ʫ ʜʦʩʪʘ ʥʝʧʦʚʦˀʥʦʤ 

ʢʦʥʢʫʨʝʥʪʩʢʦʤ ʧʦʣʦʞʘʿʫ ʫ ʦʜʥʦʩʫ ʥʘ ˁʠʭʦʚʝ ʢʦʥʢʫʨʝʥʪʝ, ʙʫʜʫ˂ʠ ʜʘ ʩʫ ʙʠʣʝ 

ʦʙʘʚʝʟʥʝ ʥʘ ʦʩʥʦʚʫ ʟʘʢʦʥʘ ʜʘ ʢʫʧʫʿʫ ʝʣʝʢʪʨʠʯʥʫ ʝʥʝʨʛʠʿʫ ʧʦ ʚʠʰʠʤ ʮʝʥʘʤʘ ʦʜ 

ʪʨʞʠʰʥʝ. ɸʣʠ, ʥʝ ʪʨʝʙʘ ʪʫ ʧʦʩʤʘʪʨʘʪʠ ʩʘʤʦ ʧʦʚʝ˂ʘʥʝ ʪʨʦʰʢʦʚʝ ʩʘ ʢʦʿʠʤʘ ʩʫ ʩʝ 

ʦʥʝ ʩʫʩʨʝʣʝ, ʥʝʛʦ ʠ ʯʠˁʝʥʠʮʫ ʜʘ ʩʫ ʪʘ ʧʨʝʜʫʟʝ˂ʘ ʧʨʘʢʪʠʯʥʦ ʤʦʨʘʣʘ ʜʘ ʧʦʤʘʞʫ 

ʩʚʦʿʝ ʢʦʥʢʫʨʝʥʪʝ (ʧʨʦʠʟʚʦʹʘʯʝ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʠʟ ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ). 

ʉʫʰʪʠʥʘ ʠ ʮʠˀ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʿʝʩʪʝ ʜʘ 

ʟʘʰʪʠʪʝ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ
114
. ʆʥʘ ʿʝ ʦʚʠʤ ʯʠʥʦʤ ʙʠʣʘ ʯʘʢ ʠ 

ʚʠʰʝ ʥʘʨʫʰʝʥʘ ʘʢʦ ʩʝ ʫʟʤʝ ʫ ʦʙʟʠʨ ʜʘ ʩʫ ʦʚʜʝ ʙʠʣʠ ʫʛʨʦʞʝʥʠ ʢʦʥʢʫʨʝʥʪʠ, ʟʘ 

ʨʘʟʣʠʢʫ ʦʜ ʩʠʪʫʘʮʠʿʝ ʢʘʜʘ ʙʠ ʩʝ ʥʝʩʫʤˁʠʚʦ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ɼʨʞʘʚʥʘ 

ʧʦʤʦ˂ ʿʝ ʥʘʨʘʚʥʦ, ʦʧʘʩʥʘ ʧʦ ʢʦʥʢʫʨʝʥʮʠʿʫ, ʘʣʠ ʿʝ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʦʥʘ ʙʠʣʘ ʚʠʰʝ 

ʫʛʨʦʞʝʥʘ ʫʧʨʘʚʦ ʟʙʦʛ ʩʣʘʙˀʝˁʘ ʝʢʦʥʦʤʩʢʦʛ ʧʦʣʦʞʘʿʘ ʧʦʿʝʜʠʥʠʭ ʢʦʤʧʘʥʠʿʘ ʥʘ 

ʪʨʞʠʰʪʫ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ. ʅʘ ʦʚʘʿ ʥʘʯʠʥ, ʚʝʰʪʘʯʢʠ ʩʝ ʦʜʨʞʘʚʘʿʫ ʫ ʞʠʚʦʪʫ 

ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʫʩʣʦʚʠʤʘ ʥʝ ʙʠ ʠʟʜʨʞʘʣʝ ʢʦʥʢʫʨʝʥʮʠʿʫ ʠ 

ʪʠʤʝ ʩʝ ʥʘʥʦʩʠ ʚʝʣʠʢʠ ʫʜʘʨʘʮ ʝʢʦʥʦʤʩʢʦʿ ʝʬʠʢʘʩʥʦʩʪʠ ʦʚʦʛ ʩʝʢʪʦʨʘ ʧʨʠʚʨʝʜʝ. 

ʅʘʨʘʚʥʦ, ʮʠˀ ʟʘʢʦʥʦʜʘʚʮʘ ʙʠʦ ʿʝ ʜʘ ʧʦʜʩʪʘʢʥʝ ʨʘʟʚʦʿ ʝʢʦʣʦʰʢʠ ʯʠʩʪʠʭ 

ʪʝʭʥʦʣʦʛʠʿʘ ʠ ʧʨʦʠʟʚʦʜˁʫ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʠʟ ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ. ɸʣʠ, ʦʚʜʝ 

ʩʝ ʥʝ ʪʨʝʙʘ ʦʙʘʟʠʨʘʪʠ ʥʘ ʩʪʨʘʪʝʰʢʘ ʦʧʨʝʜʝˀʝˁʘ ʤʘʢʘʨ ʦʥʘ ʙʠʣʘ ʠ ʦʧʨʘʚʜʘʥʘ, ʚʝ˂ 

ʩʝ ʪʨʝʙʘ ʫʩʨʝʜʩʨʝʜʠʪʠ ʥʘ ʩʫʰʪʠʥʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ, ʪʦ ʿʝʩʪ, 107(1) 

ʋʌɽʋ. 
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ɼʨʫʛʦ, ʥʝ ʤʦʞʝ ʩʝ ʦʩʧʦʨʠʪʠ ʫʣʦʛʘ ʜʨʞʘʚʝ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ, ʤʘʢʘʨ ʫ 

ʧʨʠʢʨʠʚʝʥʦʿ ʬʦʨʤʠ. ʀʩʪʠʥʘ, ʦʚʜʝ ʩʝ ʥʠʿʝ ʨʘʜʠʣʦ ʦ ʜʠʨʝʢʪʥʦʿ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦʿ 

ʫʧʦʪʨʝʙʠ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʘʣʠ ʿʝ ʠʟʛʣʘʩʘʥ ʟʘʢʦʥ 

ʢʦʿʠ ʿʝ ʦʤʦʛʫ˂ʠʦ ʧʦʩʪʠʟʘˁʝ ʨʝʟʫʣʪʘʪʘ ʝʢʚʠʚʘʣʝʥʪʥʠʭ ʦʥʠʤʘ ʜʦ ʢʦʿʠʭ ʙʠ ʩʝ 

ʜʦʰʣʦ ʜʠʨʝʢʪʥʦʤ ʜʨʞʘʚʥʦʤ ʠʥʪʝʨʚʝʥʮʠʿʦʤ ʠ ʢʦʿʠ ʙʠ ʩʝ ʤʦʛʣʠ ʧʦʜʚʝʩʪʠ ʧʦʜ 

ʧʦʪʦˁʠ ʯʣʘʥ. ʆʯʠʛʣʝʜʥʦ ʿʝ ʜʘ ʿʝ ʉʫʜ ʦʚʘʢʚʦʤ ʦʜʣʫʢʦʤ ʦʩʪʘʚʠʦ ʤʘʥʝʚʘʨʩʢʠ 

ʧʨʦʩʪʦʨ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ (ʅʝʤʘʯʢʦʿ) ʜʘ ʝʣʝʛʘʥʪʥʦ ʟʘʦʙʠʹʝ ʧʨʠʤʝʥʫ ʥʦʨʤʠ 

ʋʛʦʚʦʨʘ ʢʦʿʠʤʘ ʿʝ ʨʝʛʫʣʠʩʘʥʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ (ʠ ʪʦ ʙʝʟ ʢʦʨʠʰ˂ʝˁʘ ʚʣʘʩʪʠʪʠʭ 

ʩʨʝʜʩʪʘʚʘ), ʘ ʠʩʪʦʚʨʝʤʝʥʦ ʿʝ ʜʘʦ ʧʦʜʩʪʨʝʢ ʠ ʜʨʫʛʠʤ ʯʣʘʥʠʮʘʤʘ ʜʘ ʫ ʙʫʜʫ˂ʥʦʩʪʠ 

ʧʦʩʪʫʧʘʿʫ ʥʘ ʩʣʠʯʘʥ ʥʘʯʠʥ.  

ʊʨʝ˂ʝ, ʘʫʪʦʨ ʩʝ ʥʝ ʩʣʘʞʝ ʩʘ ʦʚʘʢʦ ʫʩʢʦʤ ʠʥʪʝʨʧʨʝʪʘʮʠʿʦʤ ʯʣʘʥʘ 107(1) ʦʜ 

ʩʪʨʘʥʝ ʉʫʜʘ. ʇʦʤʝʥʫʪʠ ʯʣʘʥ ʩʝ ʫ ʧʨʘʢʩʠ ʤʦʨʘ ʪʫʤʘʯʠʪʠ ʰʠʨʝ. ʆʥ ʪʨʝʙʘ ʜʘ 

ʦʙʫʭʚʘʪʘ ʠ ʩʠʪʫʘʮʠʿʝ ʢʘʜʘ ʜʨʞʘʚʘ ʥʘʤʝʨʘʚʘ ʜʘ ʥʝʢʫ ʤʝʨʫ ʩʧʨʦʚʝʜʝ ʧʨʝʢʦ ʥʝʢʦʛ 

ʧʨʠʚʘʪʥʦʛ ʪʝʣʘ, ʦʜʥʦʩʥʦ ʢʦʤʧʘʥʠʿʝ ʫ ʧʨʠʚʘʪʥʦʤ ʚʣʘʩʥʠʰʪʚʫ, ʫʧʨʘʚʦ ʟʙʦʛ ʚʝ˂ʝʛ 

ʩʪʝʧʝʥʘ ʦʧʘʩʥʦʩʪʠ ʦʜ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʘ ʥʝ ʩʘʤʦ ʢʘʜ ʜʨʞʘʚʘ ʪʦ ʯʠʥʠ 

ʜʠʨʝʢʪʥʦ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦ, ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʙʠ ʩʝ ʩʧʨʝʯʠʣʝ 

ʤʦʛʫ˂ʝ ʟʣʦʫʧʦʪʨʝʙʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫ ʙʫʜʫ˂ʥʦʩʪʠ ʠ ʦʙʝʟʙʝʜʠʣʦ ʙʦˀʝ 

ʬʫʥʢʮʠʦʥʠʩʘˁʝ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ. ʅʝ ʤʦʛʫ ʩʝ ʩʪʦʛʘ ʧʨʠʭʚʘʪʠʪʠ ʩʪʘʥʦʚʠʰʪʘ 

ʧʦ ʢʦʿʠʤʘ ʿʝ ʦʧʨʘʚʜʘʥʦ ʫʩʢʦ ʪʫʤʘʯʝˁʝ ʦʚʦʛ ʯʣʘʥʘ ʠʟ ʨʘʟʣʦʛʘ ʚʝ˂ʝ ʧʨʘʚʥʝ 

ʩʠʛʫʨʥʦʩʪʠ ʠʣʠ ʩʘ ʧʦʟʠʚʦʤ ʥʘ ʧʨʠʥʮʠʧ ʩʝʣʝʢʪʠʚʥʦʩʪʠ
115

. 

ɼʘʢʣʝ, ʜʠʨʝʢʪʥʘ ʜʨʞʘʚʥʘ ʠʥʪʝʨʚʝʥʮʠʿʘ ʤʦʞʝ ʩʝ ʩʧʨʦʚʝʩʪʠ ʥʘ ʨʘʟʣʠʯʠʪʝ 

ʥʘʯʠʥʝ, ʘ ʙʠ˂ʝ ʨʝʘʣʠʟʦʚʘʥʘ ʥʘʿʯʝʰ˂ʝ ʫ ʬʦʨʤʠ ʟʘʢʦʥʘ ʠʣʠ ʧʦʥʝʢʘʜ ʧʨʝʢʦ ʥʝʢʦʛ 

ʜʨʫʛʦʛ ʧʨʘʚʥʦʛ ʘʢʪʘ. ʊʦ ʥʝ ʟʥʘʯʠ ʜʘ ˂ʝ ʩʝ ʫʚʝʢ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʰʪʦ ʩʝ 

ʠ ʧʦʢʘʟʘʣʦ ʫ ʧʨʘʢʩʠ ʫ ʩʣʫʯʘʿʝʚʠʤʘ Van Tigele, Sloman Neptun, Sidal ʠ ʩʣʠʯʥʦ. 

ʅʘʨʦʯʠʪʦ ʿʝ ʙʠʦ ʠʥʪʝʨʝʩʘʥʪʘʥ ʩʣʫʯʘʿ PreussenElektra, ʛʜʝ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʩʝ 

ʪʫ ʥʠʿʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʙʝʟ ʦʙʟʠʨʘ ʰʪʦ ʿʝ ʟʘʢʦʥ ʦʙʘʚʝʟʘʦ ʜʠʩʪʨʠʙʫʪʝʨʝ 
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Control of Aid Granted through State Resources, ESTAL 1/2002, ʩʪʨ. 7-18; Vesterdorf, B., A Further 

Comment on the new State Aid Concept as this Concept Countinues to be Reshaped, ESTAL 3/2005, ʩʪʨ. 

393-399; Slotboom, M., Subsidies in WTO and in EC Law, Journal of World Trade Law, 36(3) 2002, ʩʪʨ. 

517-542; Winter, J.A., op.cit., ʩʪʨ. 482-483. 
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ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʜʘ ʢʫʧʫʿʫ ʩʪʨʫʿʫ ʦʜ ʧʨʦʠʟʚʦʹʘʯʘ ʝʥʝʨʛʠʿʝ ʠʟ ʦʙʥʦʚˀʠʚʠʭ 

ʠʟʚʦʨʘ ʧʦ ʚʠʰʠʤ ʮʝʥʘʤʘ ʦʜ ʪʨʞʠʰʥʠʭ. ʆʚʜʝ ʩʝ ʧʦʢʘʟʘʣʦ ʜʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʤʦʞʝ ʨʝʘʣʠʟʦʚʘʪʠ ʠ ʧʨʝʢʦ ʧʨʠʚʘʪʥʠʭ ʢʦʤʧʘʥʠʿʘ ʠ ʜʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʰʠʨʝ ʪʫʤʘʯʝˁʝ 

ʯʣʘʥʘ 107(1) ʋʌɽʋ ʫ ʮʠˀʫ ʩʧʨʝʯʘʚʘˁʘ ʤʦʛʫ˂ʠʭ ʟʣʦʫʧʦʪʨʝʙʘ. ʆʩʪʘʿʝ ʧʨʦʙʣʝʤ ʥʘ 

ʢʦʿʠ ʥʘʯʠʥ ʫʪʚʨʜʠʪʠ ʜʘ ʣʠ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʟʘʠʩʪʘ ʨʘʜʠ ʦ ʜʠʨʝʢʪʥʦʿ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʜʦʜʝˀʝʥʦʿ ʧʨʝʢʦ ʦʜʨʝʹʝʥʠʭ ʢʦʤʧʘʥʠʿʘ ʠʣʠ ʥʝ, ʥʘʨʦʯʠʪʦ ʟʙʦʛ 

ʪʦʛʘ ʰʪʦ ʩʝ ʧʦʢʘʟʘʣʦ ʜʘ ʩʝ ʦʚʘʢʦ ʤʦʛʫ ʧʦʩʪʠ˂ʠ ʝʬʝʢʪʠ ʠʜʝʥʪʠʯʥʠ ʦʥʠʤʘ ʢʦʿʠ ʙʠ ʩʝ 

ʜʦʙʠʣʠ ʥʘ ʦʩʥʦʚʫ ʥʝʧʦʩʨʝʜʥʝ ʜʨʞʘʚʥʝ  ʠʥʪʝʨʚʝʥʮʠʿʝ.  

 

2.2.2 ɼʦʜʝʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ   

 

2.2.2.1 ɿʥʘʯʝˁʝ ʦʜʨʝʜʥʠʮʝ Ăʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʣʠ ʠʟ 

ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘñ 

 

  ʅʘʢʦʥ ʰʪʦ ʩʤʦ ʫ ʧʨʝʪʭʦʜʥʦʤ ʦʜʝˀʢʫ ʙʣʠʞʝ ʨʘʟʿʘʩʥʠʣʠ ʧʠʪʘˁʝ ʜʦʜʝʣʝ 

ʧʦʤʦ˂ʠ ʜʠʨʝʢʪʥʦ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʦʩʪʘʣʦ ʿʝ ʜʘ ʩʝ ʙʣʠʞʝ ʧʦʛʣʝʜʘ ʜʨʫʛʠ 

ʜʝʦ ʯʣʘʥʘ 107(1) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ (ʋʌɽʋ). ʋʢʦʣʠʢʦ ʧʦʛʣʝʜʘʤʦ ʪʘʿ 

ʜʝʦ ʧʦʤʝʥʫʪʦʛ ʯʣʘʥʘ, ʧʨʠʤʝʪʠ˂ʝʤʦ ʜʘ ʩʝ ʫ ˁʝʤʫ ʧʦʤʠˁʝ Ăʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʣʠ ʠʟ Ăʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘñ (ʨʝʩʫʨʩʘ, ʝʥʛ. resources)
116

. ʆʚʘʢʚʘ 

ʬʦʨʤʫʣʘʮʠʿʘ ʦʩʪʘʚˀʘ ʦʜʨʝʹʝʥʝ ʥʝʜʦʫʤʠʮʝ ʫ ʧʦʛʣʝʜʫ ˁʝʥʦʛ ʠʩʧʨʘʚʥʦʛ ʪʫʤʘʯʝˁʘ, 

ʘ ʥʠʿʝ ʧʨʝʮʠʟʥʠʿʝ ʨʘʟʿʘʰˁʝʥʦ ʥʠ ʰʪʘ ʩʝ ʢʦʥʢʨʝʪʥʦ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʧʦʿʤʦʤ 

Ăʜʨʞʘʚʥʠ ʠʟʚʦʨʠñ. ʊʦ ʤʦʞʝ ʜʘ ʧʨʝʜʩʪʘʚˀʘ ʦʟʙʠˀʘʥ ʧʨʦʙʣʝʤ, ʥʘʨʦʯʠʪʦ ʢʘʜʘ ʩʝ 

ʜʦʹʝ ʫ ʩʠʪʫʘʮʠʿʫ ʜʘ ʩʝ ʤʦʨʘ ʦʜʨʝʜʠʪʠ ʜʘ ʣʠ ʦʜʨʝʹʝʥʘ ʧʨʝʜʥʦʩʪ ʢʦʿʫ ʿʝ ʢʦʤʧʘʥʠʿʘ 

                                                           
116

 ʋ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʤʦʞʝ ʧʨʦʥʘ˂ʠ ʠ ʥʘʟʠʚ Ăʩʨʝʜʩʪʚʘ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘñ (ɺʘʨʛʘ, ʉ., ʇʨʘʚʦ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʦ ʢʦʥʪʨʦʣʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʇʨʘʚʥʠ ʞʠʚʦʪ, 12/2005 ʩʪʨ.711.) ʠʣʠ 

Ăʠʥʜʠʨʝʢʪʥʠ ʜʨʞʘʚʥʠ ʠʟʚʦʨʠñ (ʝʥʛ. indirect State resources; ʦ ʪʦʤʝ ʚʠʜʠ: Rydelski, M.S., The EC 

State Aid Regime: distortive effects of state aid on Competition and Trade, 2006., ʩʪʨ. 39) ʘʣʠ ʤʠ 

ʤʠʩʣʠʤʦ ʜʘ ʙʠ ʙʠʣʦ ʙʦˀʝ ʢʦʨʠʩʪʠʪʠ ʧʦʿʘʤ ʜʨʞʘʚʥʠ ʠʟʚʦʨʠ (ʨʝʩʫʨʩʠ). ʋʢʦʣʠʢʦ ʙʠ ʩʝ ʧʨʠʭʚʘʪʠʦ 

ʧʦʿʘʤ Ăʩʨʝʜʩʪʚʘñ, ʦʥʜʘ ʙʠ ʩʝ ˁʝʛʦʚ ʦʙʠʤ ʥʝʦʧʨʘʚʜʘʥʦ ʩʫʟʠʦ ʥʘ ʧʦʩʨʝʜʥʫ ʜʦʜʝʣʫ ʬʠʥʘʥʩʠʿʩʢʝ 

ʧʦʤʦ˂ʠ ʰʪʦ ʥʝ ʙʠ ʙʠʣʦ ʦʧʨʘʚʜʘʥʦ, ʙʫʜʫ˂ʠ ʜʘ ʧʦʿʘʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʩʝʙʝ ʫʢˀʫʯʫʿʝ ʠ ʜʨʫʛʝ 

ʦʙʣʠʢʝ, ʘ ʥʝ ʩʘʤʦ ʬʠʥʘʥʩʠʿʩʢʝ ʜʦʪʘʮʠʿʝ. ʀʩʪʦ ʪʘʢʦ, ʥʝ ʤʦʞʝʤʦ ʧʨʠʭʚʘʪʠʪʠ ʥʠ ʧʦʿʘʤ Ăʠʥʜʠʨʝʢʪʥʠ 

ʜʨʞʘʚʥʠ ʠʟʚʦʨʠñ, ʫʩʣʝʜ ˁʝʛʦʚʝ ʥʝʜʦʚʦˀʥʝ ʧʨʝʮʠʟʥʦʩʪʠ ʠ ʿʘʩʥʦ˂ʝ. ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʜʦʣʘʟʠ ʠʟʚʦʨʥʦ 

(ʜʠʨʝʢʪʥʦ) ʩʘʤʦ ʦʜ ʜʨʞʘʚʝ ʠ (ʫ ʩʢʣʘʜʫ ʩʘ ʩʭʚʘʪʘˁʝʤ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ) ʦʨʛʘʥʘ ʪʝʨʠʪʦʨʠʿʘʣʥʝ 

ʘʫʪʦʥʦʤʠʿʝ ʠ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ, ʘ ʥʝ ʦʜ ʥʝʢʦʛ ʜʨʫʛʦʛ ʩʫʙʿʝʢʪʘ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʤʦʞʝ ʩʝ 

ʥʘʧʨʘʚʠʪʠ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʥʘʯʠʥʘ ˁʝʥʝ ʜʦʜʝʣʝ: ʥʝʧʦʩʨʝʜʥʘ ʠʣʠ ʧʦʩʨʝʜʥʘ ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ. 
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ʩʪʝʢʣʘ ʧʦʪʠʯʝ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. ʉʪʦʛʘ ˂ʝʤʦ ʧʨʚʦ ʧʦʢʫʰʘʪʠ ʜʘ ʙʣʠʞʝ 

ʨʘʩʪʫʤʘʯʠʤʦ ʰʪʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʦʜʨʝʜʥʠʮʦʤ Ăʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʠʣʠ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘñ, ʜʘ ʙʠʩʤʦ ʟʘʪʠʤ ʧʨʝʰʣʠ ʥʘ ʫʪʚʨʹʠʚʘˁʝ 

ʧʨʘʚʦʛ ʩʤʠʩʣʘ ʠ ʟʥʘʯʝˁʘ ʧʦʿʤʘ Ăʜʨʞʘʚʥʠ ʠʟʚʦʨʠñ. 

ɸʢʦ ʙʠʩʤʦ ʧʦʰʣʠ ʦʜ ʿʝʟʠʯʢʦʛ ʪʫʤʘʯʝˁʘ ʦʜʨʝʜʥʠʮʝ Ăʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʣʠ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘñ, ʤʦʛʣʦ ʙʠ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ ʤʦʞʝ ʜʘ ʩʝ ʜʦʜʝʣʠ ʙʠʣʦ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʙʠʣʦ ʠʟ ʜʨʞʘʚʥʠʭ 

ʠʟʚʦʨʘ. ʋʢʨʘʪʢʦ, ʫʢʦʣʠʢʦ ʩʝ ʦʧʨʝʜʝʣʠʤʦ ʟʘ ʿʝʟʠʯʢʦ ʪʫʤʘʯʝˁʝ, ʪʘʜʘ ʙʠ ʩʝ ʤʦʛʣʦ 

ʛʦʚʦʨʠʪʠ ʦ ʧʦʩʪʦʿʘˁʫ ʜʚʝ ʘʣʪʝʨʥʘʪʠʚʥʝ ʩʦʣʫʮʠʿʝ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ.  

ɼʘˀʝ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʜʝʦ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ 

ʥʘ ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ ʤʦʞʝ ʪʫʤʘʯʠʪʠ ʪʘʢʦ ʜʘ ʩʝ ʧʦʜ ʧʦʿʤʦʤ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠ ʢʨʦʟ ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ? 

ʋʢʦʣʠʢʦ ʩʝ ʦʧʨʝʜʝʣʠʤʦ ʟʘ ʦʚʘʿ ʧʨʠʩʪʫʧ, ʪʦ ʙʠ ʦʥʜʘ ʟʥʘʯʠʣʦ ʜʘ ˂ʝ ʩʝ ʧʦ˂ʠ ʦʜ 

ʠʩʪʦʚʨʝʤʝʥʦʛ, ʢʫʤʫʣʘʪʠʚʥʦʛ, ʠʩʧʫˁʝˁʘ ʦʚʘ ʜʚʘ ʫʩʣʦʚʘ. ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʤʝʨʘ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʙʠ ʧʦʩʪʦʿʘʣʘ ʢʘʜʘ ʙʠ ˁʝʥʦʤ ʨʝʘʣʠʟʘʮʠʿʦʤ (ʪʦ ʿʝʩʪ, ʜʦʜʝʣʦʤ 

ʧʦʤʦ˂ʠ ʧʨʝʜʫʟʝ˂ʫ) ʜʦʰʣʦ ʜʦ ʪʨʦʰʝˁʘ ʙʫ˅ʝʪʩʢʠʭ ʩʨʝʜʩʪʘʚʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. 

ʆʚʘʢʚʦ ʪʫʤʘʯʝˁʝ ʩʝ ʥʝ ʙʠ ʤʦʛʣʦ ʧʨʠʭʚʘʪʠʪʠ, ʿʝʨ ʩʝ ʫ ʩʘʤʦʤ ʪʝʢʩʪʫ ʯʣʘʥʘ 107(1) 

ʥʘʣʘʟʠ ʚʝʟʥʠʢ Ăʠʣʠñ, ʰʪʦ ʣʦʛʠʯʢʠ ʠʩʢˀʫʯʫʿʝ ʢʫʤʫʣʘʮʠʿʫ. ʀʩʪʦʚʨʝʤʝʥʦ, 

ʧʨʠʭʚʘʪʘˁʝʤ ʦʚʘʢʚʦʛ ʪʫʤʘʯʝˁʘ ʧʦ ʘʫʪʦʤʘʪʠʟʤʫ ʙʠ ʩʝ ʦʜʙʘʮʠʣʘ ʤʦʛʫ˂ʥʦʩʪ 

ʧʦʩʪʦʿʘˁʘ ʧʦʩʨʝʜʥʝ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʯʠʤʝ ʙʠ ʩʝ ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ ʩʚʝʣʘ 

ʠʩʢˀʫʯʠʚʦ ʥʘ ʜʠʨʝʢʪʥʫ ʜʨʞʘʚʥʫ ʠʥʪʝʨʚʝʥʮʠʿʫ. ʆʚʘʢʘʚ ʩʪʘʚ ʥʝ ʩʘʤʦ ʜʘ ʥʝ ʙʠ ʙʠʦ 

ʦʧʨʘʚʜʘʥ ʩʘ ʧʨʘʚʥʦʛ ʠ ʣʦʛʠʯʢʦʛ ʩʪʘʥʦʚʠʰʪʘ, ʚʝ˂ ʙʠ ʙʠʦ ʦʧʘʩʘʥ ʠ ʟʘ ʧʨʘʢʩʫ. ʊʘʢʦ 

ʙʠ ʠʥʜʠʨʝʢʪʥʘ ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ ʠʟʘʰʣʘ ʚʘʥ ʦʢʚʠʨʘ ʯʣʘʥʦʚʘ 107-109 ʋʌɽʋ ʠ ʥʝ ʙʠ 

ʙʠʣʘ ʩʘʥʢʮʠʦʥʠʩʘʥʘ, ʰʪʦ ʙʠ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ ʥʘʚʝʣʦ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʜʘ ʨʘʟʣʠʯʠʪʠʤ 

ʟʣʦʫʧʦʪʨʝʙʘʤʘ, ʥʘ ʟʘʦʙʠʣʘʟʘʥ ʥʘʯʠʥ, ʜʦʜʝʣʝ ʧʦʤʦ˂. 

ʅʘʿʟʘʜ, ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʦʚʘʿ ʜʝʦ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʪʫʤʘʯʝ ʥʘ ʥʘʯʠʥ ʜʘ ʩʝ 

ʦʜʨʝʹʝʥʦʤ ʢʦʨʠʩʥʠʢʫ ʠʣʠ ʥʝʢʦʣʠʮʠʥʠ ˁʠʭ ʦʤʦʛʫ˂ʘʚʘ ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ ʥʘ 

ʪʨʞʠʰʪʫ (ʠʣʠ ʩʝ ʦʙʝʟʙʝʜʝ ʥʝʢʘ ʜʨʫʛʘ ʧʨʝʠʤʫ˂ʩʪʚʘ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ) ʢʨʦʟ 

ʥʝʢʠ ʦʙʣʠʢ ʜʨʞʘʚʥʝ ʠʥʪʝʨʚʝʥʮʠʿʝ ʢʦʿʠʤ ʩʝ ʫʩʧʦʩʪʘʚˀʘ ʦʙʘʚʝʟʘ ʟʘ ʥʝʢʝ 

ʢʦʤʧʘʥʠʿʝ ʜʘ ʦʙʝʟʙʝʜʝ ʦʜʨʝʹʝʥʝ ʢʦʨʠʩʪʠ ʢʦʨʠʩʥʠʢʫ ʙʝʟ ʙʠʣʦ ʢʘʢʚʝ ʥʘʢʥʘʜʝ ʦʜ 
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ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʟʘ ʪʘʢʚʫ Ăʜʘʨʝʞˀʠʚʦʩʪñ
117
. ʀʟ ʦʚʦʛʘ ʩʣʝʜʠ ʜʘ ʩʝ ʧʦʤʦ˂ ʤʦʞʝ 

ʜʦʜʝʣʠʪʠ ʠ ʧʨʝʢʦ ʜʨʫʛʠʭ ʩʫʙʿʝʢʘʪʘ, ʥʘ ʧʦʩʨʝʜʘʥ ʥʘʯʠʥ, ʪʘʢʦ ʜʘ ʙʠ ʩʝ ʤʦʛʣʘ 

ʧʦʜʚʝʩʪʠ ʧʦʜ ʯʣʘʥʦʚʝ 107-109 ʋʌɽʋ. ʋʟ ʪʦ ʿʝ ʥʝʦʧʭʦʜʥʦ ʠʩʧʫʥʠʪʠ ʫʩʣʦʚ ʜʘ ʩʝ 

ʜʘʪʘ ʤʝʨʘ ʧʦʤʦ˂ʠ ʤʦʞʝ ʧʨʠʧʠʩʘʪʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ, ʰʪʦ ʙʠ ʩʝ ʤʦʨʘʣʦ ʧʦʜʨʦʙʥʦ 

ʠʩʧʠʪʘʪʠ ʫ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ ʧʦʥʘʦʩʦʙ.  

ʅʘ ʦʩʥʦʚʫ ʠʟʥʝʪʦʛ, ʪʨʝʙʘ ʩʝ ʦʧʨʝʜʝʣʠʪʠ ʟʘ ʿʝʟʠʯʢʦ ʪʫʤʘʯʝˁʝ, ʦʜʥʦʩʥʦ 

ʧʦʩʪʦʿʘˁʝ ʜʚʝ ʘʣʪʝʨʥʘʪʠʚʥʝ ʤʦʛʫ˂ʥʦʩʪʠ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ: ʘ) 

ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ ʜʠʨʝʢʪʥʦ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠ ʙ) ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ ʠʟ 

ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ.  

 

2.2.2.2 ʇʦʘʿʤ Ăʜʨʞʘʚʥʠ ʠʟʚʦʨʠñʠ ʟʥʘʯʘʿ ˁʝʛʦʚʦʛ ʪʫʤʘʯʝˁʘ 

 

ʅʘʢʦʥ ʰʪʦ ʩʤʦ ʙʣʠʞʝ ʨʘʟʤʦʪʨʠʣʠ ʦʜʨʝʜʥʠʮʫ Ăʧʦʤʦ˂ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʣʠ ʠʟ Ăʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘñ, ʦʩʪʘʿʝ ʥʝʜʦʫʤʠʮʘ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʪʨʝʙʘ 

ʧʨʦʪʫʤʘʯʠʪʠ ʧʦʿʘʤ Ăʜʨʞʘʚʥʠ ʠʟʚʦʨʠñ? 

ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʦʿʤʫ ʜʨʞʘʚʥʠ ʠʟʚʦʨʠ, ʧʠʪʘˁʝ ˁʝʛʦʚʦʛ ʧʨʘʚʠʣʥʦʛ ʪʫʤʘʯʝˁʘ ʿʝ 

ʦʜ ʩʫʰʪʠʥʩʢʦʛ ʟʥʘʯʘʿʘ ʟʘ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, ʿʝʨ ʩʝ ʫ ʧʨʘʢʩʠ ʧʦʢʘʟʘʣʦ ʜʘ ʿʝ ʦʙʠʤ 

ʧʦʿʤʘ ʜʨʞʘʚʥʠ ʠʟʚʦʨʠ ʚʝʦʤʘ ʰʠʨʦʢ ʠ ʜʘ ʧʦʜ ˁʝʛʘ ʤʦʛʫ ʜʘ ʩʝ ʧʦʜʚʝʜʫ ʤʥʦʛʦʙʨʦʿʥʝ 

ʩʠʪʫʘʮʠʿʝ. ʋʢʦʣʠʢʦ ʙʠ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʧʨʠʤʝʨʫ ʟʥʘʯʝˁʝ ʦʚʦʛ ʧʦʿʤʘ ʧʦʛʨʝʰʥʦ 

ʦʜʨʝʜʠʣʦ, ʪʦ ʙʠ ʤʦʛʣʦ ʜʘ ʜʦʚʝʜʝ ʜʦ ʥʝʠʩʧʨʘʚʥʝ ʦʜʣʫʢʝ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʢʦʿʘ ʙʠ 

ʧʨʦʠʟʚʝʣʘ ʙʨʦʿʥʝ ʥʝʛʘʪʠʚʥʝ ʢʦʥʩʝʢʚʝʥʮʝ. ʇʦʛʨʝʰʥʦ ʪʫʤʘʯʝˁʝ ʩʝ ʫ ʦʚʦʤ ʧʦʛʣʝʜʫ 

ʥʘʿʯʝʰ˂ʝ ʚʝʟʫʿʝ ʟʘ ʧʨʝʰʠʨʦʢʦ ʠʣʠ ʧʨʝʫʩʢʦ ʦʜʨʝʹʠʚʘˁʝ ʦʚʦʛ ʧʦʿʤʘ. ɸʢʦ ʙʠʩʤʦ 

ʧʦʿʘʤ ʜʨʞʘʚʥʠ ʠʟʚʦʨʠ ʧʨʝʰʠʨʦʢʦ ʧʦʩʤʘʪʨʘʣʠ, ʪʘʜʘ ʧʦʩʪʦʿʠ ʦʧʘʩʥʦʩʪ ʜʘ ʩʝ ʟʘ 

ʦʜʨʝʹʝʥʘ ʩʨʝʜʩʪʚʘ ʥʝʦʧʨʘʚʜʘʥʦ ʧʨʝʪʧʦʩʪʘʚʠ ʜʘ ʧʦʪʠʯʫ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. 

ʆʙʨʥʫʪʦ, ʫ ʩʣʫʯʘʿʫ ʧʨʝʫʩʢʦʛ ʧʦʩʤʘʪʨʘˁʘ ʧʦʿʤʘ ʜʨʞʘʚʥʠ ʠʟʚʦʨʠ, ʧʦʩʪʦʿʠ ʙʦʿʘʟʘʥ 

ʜʘ ˂ʝ ʦʜʨʝʹʝʥʝ ʠʥʪʝʨʚʝʥʮʠʿʝ ʫ ʢʦʨʠʩʪ ʥʝʢʠʭ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʦʩʪʘʪʠ ʚʘʥ 

ˁʝʛʦʚʦʛ ʦʙʠʤʘ ʠ ʪʘʢʦ ʥʝʦʧʨʘʚʜʘʥʦ ʠʟʙʝ˂ʠ ʧʨʠʤʝʥʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʋ ʚʝʟʠ ʩʘ ʦʚʠʤ ʧʦʿʤʦʤ ʧʦʩʪʘʚˀʘ ʩʝ ʠ ʥʝʢʦʣʠʢʦ ʜʨʫʛʠʭ ʧʠʪʘˁʘ. ʅʘ ʧʨʠʤʝʨ, 

ʢʘʢʦ ʧʦʩʪʫʧʠʪʠ ʫʢʦʣʠʢʦ ʩʝ ʫʟʤʝ ʫ ʦʙʟʠʨ ʯʠˁʝʥʠʮʘ ʜʘ ʧʨʝʜʫʟʝ˂ʝ ʤʦʞʝ ʙʠʪʠ ʫ 
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ʜʨʞʘʚʥʦʿ ʩʚʦʿʠʥʠ ʠʣʠ ʢʦʥʪʨʦʣʠʩʘʥʦ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ? ɼʨʫʛʦ, ʜʘ ʣʠ ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫʢʦʣʠʢʦ ʩʝ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʥʝ ʬʠʥʘʥʩʠʨʘ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ? 

ʊʨʝ˂ʝ, ʜʘ ʣʠ ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ ʦʜ ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʠʣʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ 

ʤʦʞʝ ʜʘ ʩʝ ʪʨʝʪʠʨʘ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʠ ʪʘʢʦ ʧʦʪʧʘʜʥʝ ʧʦʜ ʯʣʘʥ 107(1) ʋʌɽʋ? 

  ʅʘ ʦʚʘ ʧʠʪʘˁʘ ʿʝ ʦʜʛʦʚʦʨ ʜʘʣʘ ʧʨʘʢʩʘ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ, ʦʜʥʦʩʥʦ 

ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ. ʇʨʠʪʦʤ, ʯʝʩʪʦ ʩʫ ʩʝ ʿʘʚˀʘʣʝ ʪʝʰʢʦ˂ʝ ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʜʘ 

ʣʠ ʩʝ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʟʘʠʩʪʘ ʨʘʜʠ ʦ ʜʨʞʘʚʥʠʤ ʠʟʚʦʨʠʤʘ ʠʣʠ ʥʝ. ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʦʿʤʫ 

Ăʜʨʞʘʚʥʠ ʠʟʚʦʨʠñ, ʩ ʦʙʟʠʨʦʤ ʜʘ ʋʛʦʚʦʨʦʤ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʥʠʪʠ ʙʠʣʦ ʢʦʿʠʤ 

ʜʨʫʛʠʤ ʘʢʪʦʤ ʥʠʿʝ ʙʣʠʞʝ ʧʨʝʮʠʟʠʨʘʥʦ ʰʪʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʧʦʿʤʦʤ ʜʨʞʘʚʥʠ 

ʠʟʚʦʨʠ, ʤʠ ˂ʝʤʦ ʥʘ ʦʚʦʤ ʤʝʩʪʫ ʧʦʢʫʰʘʪʠ ʜʘ ʜʘʤʦ ʩʚʦʿʝʚʨʩʥʫ ʜʝʬʠʥʠʮʠʿʫ ʦʚʦʛ 

ʧʦʿʤʘ. ʊʘʢʦ, ʩʤʘʪʨʘʤʦ ʜʘ ʧʦʤʦ˂ ʧʦʪʠʯʝ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʫʢʦʣʠʢʦ ʪʦ 

ʧʦʜʨʘʟʫʤʝʚʘ: ʜʠʨʝʢʪʥʦ ʬʠʥʘʥʩʠʨʘˁʝ ʤʝʨʘ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ, ʦʜʨʠʮʘˁʝ ʜʨʞʘʚʝ ʦʜ ʧʨʠʭʦʜʘ ʢʦʿʠ ʙʠ ʿʦʿ ʧʨʠʧʘʣʠ ʫ ʥʦʨʤʘʣʥʠʤ 

ʪʨʞʠʰʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ, ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ ʧʨʝʢʦ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʠʣʠ ʿʘʚʥʠʭ 

ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ ʙʠʣʦ ʢʦʿʫ ʜʨʫʛʫ ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ ʢʦʿʘ ʩʝ ʩʧʨʦʚʦʜʠ ʧʦʜ 

ʥʝʧʦʩʨʝʜʥʠʤ, ʧʦʩʨʝʜʥʠʤ ʠʣʠ ʦʜʣʫʯʫʿʫ˂ʠʤ ʫʪʠʮʘʿʝʤ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. 

ʆʚʘʢʚʘ ʜʝʬʠʥʠʮʠʿʘ ʧʨʝʜʩʪʘʚˀʘ ʧʨʦʠʟʚʦʜ ʚʝʦʤʘ ʰʠʨʦʢʦʛ ʪʫʤʘʯʝˁʘ ʯʣʘʥʘ 

107(1) ʋʌɽʋ ʫ ʧʨʘʢʩʠ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ. ʊʦ ʿʝ ʠ ʧʦʢʘʟʘʥʦ ʫ ʩʣʫʯʘʿʝʚʠʤʘ 

Commission v. France, Van der Kooy ʠ Stardust Marine, ʦ ʢʦʿʠʤʘ ˂ʝʤʦ ʜʝʪʘˀʥʠʿʝ 

ʛʦʚʦʨʠʪʠ. ʋʢʦʣʠʢʦ ʪʝʨʝʪ ʬʠʥʘʥʩʠʨʘˁʘ ʦʜʨʝʹʝʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʧʘʜʘ ʥʘ ʜʨʞʘʚʫ, 

ʪʘʜʘ ʩʝ ʥʝʩʫʤˁʠʚʦ ʤʦʞʝ ʩʤʘʪʨʘʪʠ ʜʘ ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʠʤ ʠʟʚʦʨʠʤʘ ʫ ʩʤʠʩʣʫ 

ʯʣʘʥʘ 107(1) ʋʌɽʋ
118

. 

ʋ ʪʝʢʩʪʫ ʢʦʿʠ ʩʣʝʜʠ, ʧʨʚʦ ˂ʝʤʦ ʙʣʠʞʝ ʨʘʟʤʦʪʨʠʪʠ ʧʦʤʦ˂ ʢʦʿʘ ʩʝ ʜʦʜʝˀʫʿʝ 

ʧʨʝʢʦ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ, ʜʘ ʙʠʩʤʦ ʟʘʪʠʤ ʙʣʠʞʝ ʦʙʿʘʩʥʠʣʠ ʩʠʪʫʘʮʠʿʫ ʢʘʜʘ ʩʝ ʧʦʤʦ˂ 

ʜʦʜʝˀʫʿʝ ʧʨʝʢʦ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ. 
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2.2.2.3 ɼʦʜʝʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʦʩʨʝʜʩʪʚʦʤ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ 

 

ʉʚʘʢʘʢʦ ʜʘ ʿʝ ʂʦʤʠʩʠʿʠ ʠʣʠ ʉʫʜʫ ʤʥʦʛʦ ʿʝʜʥʦʩʪʘʚʥʠʿʝ ʨʝʰʠʪʠ ʩʣʫʯʘʿ ʢʘʜʘ 

ʩʝ ʧʦʤʦ˂ ʜʦʜʝˀʫʿʝ ʜʠʨʝʢʪʥʦ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʪʘʯʥʠʿʝ ʠʟ ˁʝʥʠʭ ʬʦʥʜʦʚʘ, ʟʘ 

ʨʘʟʣʠʢʫ ʦʜ ʩʠʪʫʘʮʠʿʝ ʢʘʜʘ ʩʝ ʠʩʧʣʘʪʝ ʚʨʰʝ ʦʜ ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʠʟʘ ʢʦʿʠʭ 

ʠʥʜʠʨʝʢʪʥʦ ʩʪʦʿʠ ʜʨʞʘʚʘ ʠʣʠ ʪʝʣʘ ʢʦʿʘ ʩʫ ʧʦʜ ʫʪʠʮʘʿʝʤ ʜʨʞʘʚʝ. ʊʝʰʢʦ˂ʝ ʟʘ 

ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʥʘʩʪʘʿʫ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʿʝ ʧʦʥʝʢʘʜ ʚʝʟʘ ʠʟʤʝʹʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠ 

ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʚʝʰʪʦ ʧʨʠʢʨʠʚʝʥʘ ʠ ʧʦ ʩʚʦʿʦʿ ʩʧʦˀʘʰˁʦʿ ʬʦʨʤʠ ʥʝ ʫʢʘʟʫʿʝ ʥʘ ʪʦ 

ʜʘ ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʊʦ ʥʝ ʪʨʝʙʘ ʜʘ ʯʫʜʠ, ʿʝʨ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʘʩʪʦʿʝ ʜʘ 

ʠʟʙʝʛʥʫ ʧʨʠʤʝʥʫ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ɼʘʢʣʝ, ʤʦʨʘ ʩʝ ʠʟʚʨʰʠʪʠ 

Ăʜʫʙʠʥʩʢʘñ ʢʦʥʪʨʦʣʘ ʧʦʩʣʦʚʘˁʘ ʜʘʪʦʛ ʧʨʠʚʘʪʥʦʛ ʪʝʣʘ ʢʘʢʦ ʙʠ ʩʝ ʫʪʚʨʜʠʣʦ ʜʘ ʣʠ 

ʦʥʘ ʦʜʨʝʹʝʥʝ ʧʦʩʣʦʚʥʝ ʦʜʣʫʢʝ ʦʜ ʟʥʘʯʘʿʘ ʟʘ ʤʘʪʝʨʠʿʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʜʦʥʦʩʝ 

ʥʝʟʘʚʠʩʥʦ ʠʣʠ ʧʦʜ ʫʪʠʮʘʿʝʤ ʜʨʞʘʚʝ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʫʪʠʮʘʿ ʜʨʞʘʚʝ ʥʘ 

ʧʨʠʚʘʪʥʘ ʪʝʣʘ ʤʦʞʝ ʜʘ ʙʫʜʝ ʦʩʪʚʘʨʝʥ ʥʘ ʨʘʟʣʠʯʠʪʝ ʥʘʯʠʥʝ: ʧʦʤʦ˂ʫ ʟʘʢʦʥʩʢʝ 

ʨʝʛʫʣʘʪʠʚʝ, ʨʘʟʣʠʯʠʪʠʭ ʚʨʩʪʘ Ăʜʦʙʨʦʥʘʤʝʨʥʠʭñ ʧʨʠʪʠʩʘʢʘ ʠʣʠ ʜʨʫʛʠʭ ʧʦʩʪʫʧʘʢʘ ʠ 

ʨʘʜˁʠ ʢʦʿʠʤʘ ʩʝ ʦʙʝʟʙʝʹʫʿʝ ʩʧʨʦʚʦʹʝˁʝ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʆ ʪʦʤʝ ʩʚʝʜʦʯʠ 

ʚʠʰʝ ʩʣʫʯʘʿʝʚʘ ʩʘ ʢʦʿʠʤʘ ʩʫ ʩʝ ʩʫʩʨʝʣʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ. 

ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Commission v. France
119
, ʌʨʘʥʮʫʩʢʘ ʿʝ, ʫ ʞʝˀʠ ʜʘ ʧʦʤʦʛʥʝ 

ʩʠʨʦʤʘʰʥʠʤ ʧʦˀʦʧʨʠʚʨʝʜʥʠʤ ʧʨʦʠʟʚʦʹʘʯʠʤʘ, ʫʩʪʘʥʦʚʠʣʘ ʧʦʩʝʙʘʥ ʩʠʩʪʝʤ 

ʩʦʣʠʜʘʨʥʦʩʪʠ ʢʦʿʠ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʦ ʦʜʨʝʹʝʥʘ ʬʠʥʘʥʩʠʿʩʢʘ ʜʘʚʘˁʘ ʦʥʠʤ 

ʧʨʦʠʟʚʦʹʘʯʠʤʘ ʢʦʿʠ ʩʫ ʠʩʧʫˁʘʚʘʣʠ ʦʜʨʝʹʝʥʝ ʫʥʘʧʨʝʜ ʧʨʝʜʚʠʹʝʥʝ ʫʩʣʦʚʝ. 

ʉʨʝʜʩʪʚʘ ʟʘ ʧʦʤʦ˂ ʧʨʦʠʟʚʦʹʘʯʠʤʘ ʩʫ ʦʙʝʟʙʝʹʠʚʘʥʘ ʠʟ ʧʦʩʣʦʚʥʦʛ ʚʠʰʢʘ 

ʅʘʮʠʦʥʘʣʥʦʛ ʧʦˀʦʧʨʠʚʨʝʜʥʦʛ ʢʨʝʜʠʪʥʦʛ ʬʦʥʜʘ ʫ ʢʦʤʝ ʿʝ ʤʘˁʠʥʘ ʯʣʘʥʦʚʘ ʙʦʨʜʘ 

ʜʠʨʝʢʪʦʨʘ ʙʠʣʘ ʧʦʩʪʘʚˀʝʥʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ. ɳʝʛʦʚʝ ʦʜʣʫʢʝ ʥʠʩʫ ʙʠʣʝ ʢʦʥʘʯʥʝ 

ʜʦʢ ʛʦʜ ʥʠʩʫ ʙʠʣʝ ʦʜʦʙʨʝʥʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʥʠʭ ʚʣʘʩʪʠ. ʀʩʪʦʚʨʝʤʝʥʦ, ʠʟʥʦʩ 

ʩʨʝʜʩʪʘʚʘ ʿʝ ʠʟʨʘʯʫʥʘʚʘʣʘ ʜʨʞʘʚʘ ʠ ʠʩʧʣʘ˂ʠʚʘʣʘ ʠʭ ʧʨʝʢʦ ʧʦʩʝʙʥʝ ʬʠʥʘʥʩʠʿʩʢʝ 

ʠʥʩʪʠʪʫʮʠʿʝ ʢʦʿʫ ʿʝ ʦʥʘ ʢʦʥʪʨʦʣʠʩʘʣʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʙʠʣʘ ʤʠʰˀʝˁʘ ʜʘ ʩʝ ʦʚʜʝ ʥʝ 

ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʠʪʠ ʘʥʛʘʞʦʚʘˁʫ ʿʘʚʥʠʭ ʬʦʥʜʦʚʘ, ʘʣʠ ʿʝ ʠʩʪʦʚʨʝʤʝʥʦ 

ʩʤʘʪʨʘʣʘ ʜʘ ʿʝ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ  ʝʢʚʠʚʘʣʝʥʪʥʘ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 
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ˁʝʥʝ ʝʬʝʢʪʝ. ʈʘʟʣʦʛ ʟʘ ʦʚʘʢʘʚ ʩʪʘʚ ʧʨʝʜʩʪʘʚˀʘʣʘ ʿʝ ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʧʦʤʦ˂ 

ʩʠʨʦʤʘʰʥʠʤ ʧʦˀʦʧʨʠʚʨʝʜʥʠʮʠʤʘ ʧʨʝʜʩʪʘʚˀʘʣʘ ʨʝʟʫʣʪʘʪ ʧʨʠʪʠʩʢʘ ʠ ʦʭʨʘʙʨʝˁʘ 

ʜʨʞʘʚʥʝ ʚʣʘʩʪʠ. ɼʘʢʣʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʠʩʧʨʘʚʥʦ ʠʟʚʝʣʘ ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʿʝʨ ʿʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʦʤʦ˂ ʙʠʣʘ ʦʜʦʙʨʝʥʘ ʠ ʬʠʥʘʥʩʠʨʘʥʘ ʦʜ 

ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʦʛ ʪʝʣʘ ʠ ʯʠʿʘ ʿʝ ʨʝʘʣʠʟʘʮʠʿʘ ʟʘʚʠʩʠʣʘ ʦʜ ʦʜʦʙʨʝˁʘ ʜʨʞʘʚʥʝ 

ʚʣʘʩʪʠ. ʆʚʜʝ ʿʝ ʂʦʤʠʩʠʿʘ ʞʝʣʝʣʘ ʜʘ ʩʧʨʝʯʠ ʩʮʝʥʘʨʠʦ ʧʦ ʢʦʿʝʤ ʙʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʠʟʙʝʛʣʝ ʦʜʛʦʚʦʨʥʦʩʪ ʪʘʢʦ ʰʪʦ ʙʠ ʟʘʢʦʥʩʢʦʤ ʨʝʛʫʣʘʪʠʚʦʤ ʠʣʠ ʥʘ ʥʝʢʠ ʜʨʫʛʠ ʥʘʯʠʥ 

ʧʦʚʝʨʠʣʝ ʧʨʠʚʘʪʥʠʤ ʪʝʣʠʤʘ ʩʧʨʦʚʦʹʝˁʝ ʦʜʨʝʹʝʥʠʭ ʤʝʨʘ ʢʦʿʝ ʦʥʝ ʩʘʤʝ ʥʝ ʙʠ 

ʩʤʝʣʝ ʜʘ ʧʨʝʜʫʟʤʫ ʫʩʣʝʜ ʧʦʩʪʦʿʘˁʘ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʉʫʜ ʩʝ ʩʣʦʞʠʦ ʩʘ ʦʚʘʢʚʠʤ ʥʘʚʦʜʠʤʘ ʂʦʤʠʩʠʿʝ ʠ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ (ʫ ʪʘʯʢʠ 

14) ʠʩʪʘʢʘʦ ʜʘ ʧʦʤʦ˂ ʥʝ ʤʦʨʘ ʥʫʞʥʦ ʙʠʪʠ ʬʠʥʘʥʩʠʨʘʥʘ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʢʘʢʦ 

ʙʠ ʙʠʣʘ ʢʣʘʩʠʬʠʢʦʚʘʥʘ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʆʚʘʢʚʘ ʦʜʣʫʢʘ ʩʪʚʦʨʠʣʘ ʿʝ ʧʨʦʩʪʦʨ ʟʘ 

ʚʝʦʤʘ ʰʠʨʦʢʘ ʪʫʤʘʯʝˁʘ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʿʝʨ ʿʝ ʧʨʘʢʪʠʯʥʦ ʙʠʣʦ ʢʦʿʠ ʚʠʜ 

ʧʦʤʦ˂ʠ ʫʟ ʥʝʢʠ ʚʠʜ ʫʪʠʮʘʿʘ ʜʨʞʘʚʝ (ʙʠʣʦ ʜʘ ʛʘ ʜʦʜʝˀʫʿʝ ʜʨʞʘʚʘ ʠʣʠ ʧʨʠʚʘʪʥʘ 

ʪʝʣʘ ʠʣʠ ʫʜʨʫʞʝˁʘ) ʤʦʛʘʦ ʙʠʪʠ ʦʢʘʨʘʢʪʝʨʠʩʘʥ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʀʧʘʢ, ʫ 

ʩʣʫʯʘʿʫ Sloman Neptun, ʟʘʫʟʝʪ ʿʝ ʜʨʫʛʘʯʠʿʠ ʩʪʘʚ ʪʘʢʦ ʰʪʦ ʿʝ ʉʫʜ ʟʘʢˀʫʯʠʦ ʜʘ ʩʝ 

ʥʝ˂ʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫʢʦʣʠʢʦ ʧʦʤʦ˂ ʥʠʿʝ ʜʦʜʝˀʝʥʘ ʠʟ ʜʨʞʘʚʥʠʭ 

ʠʟʚʦʨʘ. ɼʦʜʘʪʥʘ ʥʝʜʦʩʣʝʜʥʦʩʪ ʧʦ ʦʚʦʤ ʧʠʪʘˁʫ ʧʦʿʘʚʠʣʘ ʩʝ ʧʘʨ ʛʦʜʠʥʘ ʢʘʩʥʠʿʝ, ʫ 

ʩʣʫʯʘʿʫ Ladbroke v. Commission. ʋ ʪʦʤ ʩʣʫʯʘʿʫ ʿʝ ʪʘʜʘʰˁʠ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ (ʫ 

ʪʘʯʢʠ 108) ʩʤʘʪʨʘʦ ʜʘ ʤʝʨʘ ʢʦʿʦʤ ʩʝ ʜʦʜʝˀʫʿʝ ʩʫʤʘ ʢʦʿʘ ʙʠ, ʫ ʩʫʧʨʦʪʥʦʤ, ʧʨʠʧʘʣʘ 

ʜʨʞʘʚʥʦʿ ʙʣʘʛʘʿʥʠ, ʢʦʥʩʪʠʪʫʠʰʝ ʧʨʝʜʥʦʩʪ ʢʦʿʘ ʿʝ ʜʘʪʘ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. ʎʝʣʫ 

ʩʪʚʘʨ ʜʦʜʘʪʥʦ ʿʝ ʟʘʢʦʤʧʣʠʢʦʚʘʦ ʉʫʜ ʢʦʿʠ ʩʝ ʩʣʦʞʠʦ ʩʘ ʦʜʣʫʢʦʤ ʉʫʜʘ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ ʠ ʩʤʘʪʨʘʦ ʜʘ ʩʫ ʠʟʥʦʩʠ ʢʦʥʩʪʘʥʪʥʦ ʦʩʪʘʣʠ ʧʦʜ ʜʨʞʘʚʥʦʤ ʢʦʥʪʨʦʣʦʤ, 

ʰʪʦ ʿʝ ʙʠʦ ʪʝʤʝˀ ʟʘ ʦʮʝʥʫ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʊʘʢʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Van der Kooy
120

 ʛʜʝ ʩʝ ʨʘʜʠʣʦ ʦ ʧʦʚʣʘʰ˂ʝʥʠʤ 

ʪʘʨʠʬʘʤʘ ʟʘ ʧʨʠʨʦʜʥʠ ʛʘʩ ʭʦʣʘʥʜʩʢʠʤ ʧʦˀʦʧʨʠʚʨʝʜʥʠʤ ʧʨʦʠʟʚʦʹʘʯʠʤʘ.  ʆʚʜʝ ʿʝ 

ʂʦʤʠʩʠʿʘ ʫʪʚʨʜʠʣʘ ʜʘ ʿʝ ʜʨʞʘʚʘ ʍʦʣʘʥʜʠʿʘ ʠʤʘʣʘ ʜʦʤʠʥʘʥʪʘʥ ʫʪʠʮʘʿ ʫ ʧʨʠʚʘʪʥʦʤ 

ʪʝʣʫ (Gasunie) ʢʦʿʝ ʿʝ ʙʠʣʦ ʦʜʛʦʚʦʨʥʦ ʟʘ ʠʩʧʦʨʫʢʝ ʛʘʩʘ ʧʦˀʦʧʨʠʚʨʝʜʥʠʮʠʤʘ ʠ ʪʦ 

ʪʘʢʦ ʰʪʦ ʿʝ ʧʦʩʝʜʦʚʘʣʘ 50% ʛʣʘʩʘʯʢʠʭ ʧʨʘʚʘ ʫ ʦʚʦʤ ʪʝʣʫ, ʠʤʝʥʦʚʘʣʘ ʧʦʣʦʚʠʥʫ 
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ʯʣʘʥʦʚʘ ˁʝʛʦʚʦʛ ʫʧʨʘʚʥʦʛ ʦʜʙʦʨʘ (ʙʦʨʜʘ ʜʠʨʝʢʪʦʨʘ), ʘ ʚʠʩʠʥʫ ʪʘʨʠʬʝ ʿʝ 

ʦʜʦʙʨʘʚʘʣʦ ʥʘʜʣʝʞʥʦ ʤʠʥʠʩʪʘʨʩʪʚʦ ʟʘ ʝʢʦʥʦʤʠʿʫ. ʉʪʦʛʘ ʿʝ ʂʦʤʠʩʠʿʘ ʟʘʫʟʝʣʘ ʩʪʘʚ, 

ʩʘ ʢʦʿʠʤ ʩʝ ʢʘʩʥʠʿʝ ʩʘʛʣʘʩʠʦ ʠ ʉʫʜ, ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʙʫʜʫ˂ʠ ʜʘ 

ʿʝ ʜʦʜʝˀʝʥʘ ʧʨʝʢʦ ʧʨʠʚʘʪʥʦʛ ʪʝʣʘ ʢʦʿʝ ʿʝ ʙʠʣʦ ʧʦʜ ʜʨʞʘʚʥʦʤ ʢʦʥʪʨʦʣʦʤ. 

ɱʦʰ ʿʝʜʥʘ ʩʠʪʫʘʮʠʿʘ ʫ ʢʦʿʦʿ ʿʝ ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ ʦʜ ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ 

ʿʘʚʠʣʘ ʩʝ ʫ ʧʨʘʢʩʠ ʫ ʩʣʫʯʘʿʫ PreussenElektra
121
. ʊʫ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ˂ʝ ʩʘʤʦ 

ʦʥʝ ʧʨʝʜʥʦʩʪʠ ʜʘʪʝ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ ʜʠʨʝʢʪʥʦ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦ ʠʟ 

ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʙʠʪʠ ʦʢʘʨʘʢʪʝʨʠʩʘʥʝ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʫ ʩʤʠʩʣʫ ʪʘʜʘ ʚʘʞʝ˂ʝʛ 

ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ. ʉʫʜ ʿʝ ʙʠʦ ʤʠʰˀʝˁʘ ʜʘ ʩʝ ʫ ʧʦʤʝʥʫʪʦʤ ʩʣʫʯʘʿʫ ʥʝ ʨʘʜʠ 

ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʉʤʘʪʨʘʦ ʿʝ ʜʘ ʦʙʘʚʝʟʘ ʜʠʩʪʨʠʙʫʪʝʨʘ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʜʘ 

ʢʫʧʫʿʫ ʝʣʝʢʪʨʠʯʥʫ ʝʥʝʨʛʠʿʫ ʦʜ ʧʨʦʠʟʚʦʹʘʯʘ ʝʥʝʨʛʠʿʝ ʠʟ ʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ, ʧʦ 

ʚʠʰʠʤ ʮʝʥʘʤʘ ʦʜ ʪʨʞʠʰʥʠʭ, ʥʝ ʟʥʘʯʠ ʫʿʝʜʥʦ ʠ ʜʠʨʝʢʪʘʥ ʠʣʠ ʠʥʜʠʨʝʢʪʘʥ ʧʨʝʥʦʩ 

ʩʨʝʜʩʪʘʚʘ ʧʨʦʠʟʚʦʹʘʯʠʤʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ. ʂʦʤʠʩʠʿʘ ʿʝ ʙʠʣʘ ʧʨʦʪʠʚ ʦʚʘʢʚʦʛ 

ʩʪʘʥʦʚʠʰʪʘ, ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʰʠʨʝ ʪʫʤʘʯʝˁʝ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ 

ʦʜ ʦʥʦʛ ʢʦʿʝ ʿʝ ʠʟʚʨʰʠʦ ʉʫʜ. ʐʠʨʝ ʪʫʤʘʯʝˁʝ ʙʠ ʧʦʜʨʘʟʫʤʝʚʘʣʦ ʜʘ ʩʝ ʫʟʤʝ ʫ ʦʙʟʠʨ 

ʠ ʩʠʪʫʘʮʠʿʘ ʢʘʜʘ ʿʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʦʥʝʣʘ ʥʝʢʫ ʤʝʨʫ, ʘʣʠ ʢʦʿʘ ʿʝ ʬʠʥʘʥʩʠʨʘʥʘ ʦʜ 

ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʠʭ ʢʦʤʧʘʥʠʿʘ. ʀʧʘʢ, ʉʫʜ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʠʿʝ ʞʝʣʝʦ ʜʘ ʩʝ ʦʧʨʝʜʝʣʠ 

ʟʘ ʰʠʨʝ ʪʫʤʘʯʝˁʝ ʧʦʿʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʿʝ ʿʝ ʪʨʘʞʠʣʘ ʂʦʤʠʩʠʿʘ. 

ʄʠ ʩʝ ʩʣʘʞʝʤʦ ʩʘ ʦʚʘʢʚʠʤ ʩʪʘʚʦʤ ʂʦʤʠʩʠʿʝ, ʿʝʨ ʿʝ ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ ʧʨʝʢʦ 

ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ ʢʦʿʝ ʿʝ ʜʨʞʘʚʘ ʩʚʦʿʦʤ ʣʝʛʠʩʣʘʪʠʚʦʤ ʦʙʘʚʝʟʘʣʘ ʥʘ ʪʘʢʚʦ ʯʠˁʝˁʝ. 

ʋʣʦʛʘ ʜʨʞʘʚʝ ʙʠʣʘ ʿʝ ʥʝʩʫʤˁʠʚʘ ʠ ʦʜʣʫʯʫʿʫ˂ʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ, ʪʘʢʦ ʜʘ ʩʝ ʥʝ ʤʦʞʝ 

ʪʚʨʜʠʪʠ ʜʘ ʩʫ ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʜʝʣʦʚʘʣʠ ʧʦʪʧʫʥʦ ʥʝʟʘʚʠʩʥʦ ʠ ʩʘʤʦʩʪʘʣʥʦ. 

ʆʚʘʢʘʚ ʧʦʩʪʫʧʘʢ ʙʠ ʧʨʝʜʩʪʘʚˀʘʦ ʠ ʩʚʦʿʝʚʨʩʥʫ ʟʣʦʫʧʦʪʨʝʙʫ ʧʨʘʚʘ, ʿʝʨ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʥʝ ʤʦʛʫ ʜʘ ʩʝ ʧʦʟʠʚʘʿʫ ʥʘ ʤʝʨʝ ʟʘʢʦʥʩʢʝ ʧʨʠʨʦʜʝ ʢʘʢʦ ʙʠ ʠʟʙʝʛʣʝ ʧʨʠʤʝʥʫ 

ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ.  

ʇʦʨʝʜ ʩʣʫʯʘʿʘ PreussenElektra, ʟʘʥʠʤˀʠʚʦ ʙʠ ʙʠʣʦ ʩʧʦʤʝʥʫʪʠ ʠ ʩʣʫʯʘʿ 

Steinike and Weinlig v. Germany
122

, ʛʜʝ ʿʝ, ʥʘ ʦʩʥʦʚʫ ʦʜʨʝʜʘʙʘ ʥʝʤʘʯʢʦʛ ʩʘʚʝʟʥʦʛ 

ʟʘʢʦʥʦʜʘʚʩʪʚʘ, ʦʩʥʦʚʘʥ ʧʦʩʝʙʘʥ ʬʦʥʜ ʢʦʿʠ ʙʠ ʠʤʘʦ ʫʣʦʛʫ ʧʨʦʤʦʚʠʩʘˁʘ ʥʝʤʘʯʢʠʭ 

ʧʨʝʭʨʘʤʙʝʥʠʭ ʧʨʦʠʟʚʦʜʘ. ʆʚʜʝ ʿʝ, ʢʘʦ ʠ ʧʨʝʪʭʦʜʥʦʤ ʧʨʠʤʝʨʫ, ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ ʩʝ ʥʝ 
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ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʠʘʢʦ ʿʝ ʧʦʤʝʥʫʪʠ ʬʦʥʜ ʜʝʣʠʤʠʯʥʦ ʬʠʥʘʥʩʠʨʘʥ ʥʘ ʦʩʥʦʚʫ 

ʧʦʨʝʟʘ ʢʦʿʠ ʩʫ ʧʣʘ˂ʘʣʝ ʢʦʤʧʘʥʠʿʝ ʠʟ ʧʨʝʭʨʘʤʙʝʥʝ ʠʥʜʫʩʪʨʠʿʝ. ʉʣʠʯʥʦ ʨʝʰʝˁʝ 

ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ ʠ ʢʘʩʥʠʿʝʤ ʩʣʫʯʘʿʫ GEMO
123
, ʫ ʢʦʤʝ ʿʝ ʜʨʞʘʚʘ ʥʘʩʪʦʿʘʣʘ ʜʘ 

ʧʦʤʦʛʥʝ ʬʘʨʤʝʨʠʤʘ ʠ ʢʣʘʥʠʮʘʤʘ ʫ ʬʦʨʤʠ ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ ʢʦʿʘ ʿʝ ʬʠʥʘʥʩʠʿʩʢʠ 

Ăʧʦʢʨʠʚʝʥʘñ ʧʫʪʝʤ ʧʦʨʝʟʘ ʢʦʿʠ ʩʫ ʧʣʘ˂ʘʣʠ ʦʜʨʝʹʝʥʠ ʪʨʛʦʚʮʠ ʥʘ ʤʘʣʦ.  

ɼʠʨʝʢʪʥʘ ʧʦʩʣʝʜʠʮʘ ʩʣʫʯʘʿʝʚʘ PreussenElektra, Steinike and Weinlig v. 

Germany ʠ GEMO ʩʘʩʪʦʿʘʣʘ ʩʝ ʫ ʪʦʤʝ ʰʪʦ ʩʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʦʚʠʤ ʦʜʣʫʢʘʤʘ 

ʦʤʦʛʫ˂ʠʣʝ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʜʘ ʧʫʪʝʤ ʥʘʮʠʦʥʘʣʥʠʭ ʧʨʦʧʠʩʘ ʧʨʠʥʫʜʝ 

ʦʜʛʦʚʘʨʘʿʫ˂ʘ ʧʨʠʚʘʪʥʘ ʪʝʣʘ ʥʘ ʚʨʰʝˁʝ ʦʜʨʝʹʝʥʠʭ ʠʩʧʣʘʪʘ ʜʨʫʛʠʤ ʧʨʠʚʨʝʜʥʠʤ 

ʩʫʙʿʝʢʪʠʤʘ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʜʨʞʘʚʘʤʘ ʿʝ ʦʩʪʘʚˀʝʥ ʚʝʦʤʘ ʝʬʠʢʘʩʘʥ ʤʝʭʘʥʠʟʘʤ ʫʟ 

ʧʦʤʦ˂ ʢʦʛʘ ʙʠ ʠʟʙʝʛʣʝ ʜʘ ʜʦʹʫ ʧʦʜ ʫʜʘʨ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʉʪʦʛʘ, 

ʥʝʦʧʭʦʜʥʦ ʿʝ ʫ ʧʨʘʢʩʠ ʧʨʦʰʠʨʠʪʠ ʜʦʤʘʰʘʿ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʠ ʥʘ 

ʦʚʘʢʚʝ ʩʠʪʫʘʮʠʿʝ.  

ɿʘʿʝʜʥʠʯʢʘ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘ ʩʚʠʭ ʦʚʠʭ ʩʣʫʯʘʿʝʚʘ ʩʝ ʩʘʩʪʦʿʘʣʘ ʫ ʪʦʤʝ ʰʪʦ ʿʝ 

ʦʚʜʝ ʜʨʞʘʚʘ ʧʫʪʝʤ ʧʨʘʚʥʝ ʨʝʛʫʣʘʪʠʚʝ ʦʙʘʚʝʟʘʣʘ ʧʨʠʚʘʪʥʘ ʪʝʣʘ ʥʘ ʚʨʰʝˁʝ 

ʠʩʧʣʘʪʘ ʜʨʫʛʠʤ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʩʣʫʯʘʿʫ Commission v. 

France, ʦʜʣʫʢʝ ʌʦʥʜʘ ʩʫ ʜʦʥʦʰʝʥʝ ʧʦʜ ʦʜʣʫʯʫʿʫ˂ʠʤ ʫʪʠʮʘʿʝʤ ʜʨʞʘʚʝ, ʠʟʥʦʩ 

ʩʨʝʜʩʪʘʚʘ ʿʝ ʠʟʨʘʯʫʥʘʚʘʥ ʦʜ ʿʘʚʥʠʭ ʚʣʘʩʪʠ, ʠʩʧʣʘʪʝ ʩʫ ʚʨʰʝʥʝ ʧʨʝʢʦ ʬʠʥʘʥʩʠʿʩʢʝ 

ʠʥʩʪʠʪʫʮʠʿʝ ʢʦʥʪʨʦʣʠʩʘʥʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʜʦʢ ʿʝ ʫ ʩʣʫʯʘʿʫ Van der Kooy ʜʨʞʘʚʘ 

ʠʤʘʣʘ ʝʬʝʢʪʠʚʥʫ ʢʦʥʪʨʦʣʫ ʥʘʜ ʢʦʤʧʘʥʠʿʦʤ. ɼʘʢʣʝ, ʫ ʩʣʫʯʘʿʫ Commission v. 

France, ʜʨʞʘʚʘ ʥʠʿʝ ʫʧʦʪʨʝʙʠʣʘ ʩʚʦʿʫ ʟʘʢʦʥʦʜʘʚʥʫ ʤʦ˂ ʢʘʢʦ ʙʠ ʥʘ ʪʘʿ ʥʘʯʠʥ 

ʦʙʝʟʙʝʜʠʣʘ ʬʠʥʘʥʩʠʿʩʢʫ ʧʦʜʨʰʢʫ ʩʠʨʦʤʘʰʥʠʤ ʬʘʨʤʝʨʠʤʘ, ʚʝ˂ ʿʝ ʠʩʢʦʨʠʩʪʠʣʘ 

ʩʚʦʿ ʝʚʠʜʝʥʪʘʥ ʫʪʠʮʘʿ ʥʘ ʌʦʥʜ, ʦʜʥʦʩʥʦ ʛʣʘʩʘʯʢʘ ʧʨʘʚʘ, ʧʨʘʚʦ ʜʘ ʧʦʩʪʘʚˀʘ 

ʯʣʘʥʦʚʝ ʙʦʨʜʘ ʜʠʨʝʢʪʦʨʘ ʠ ʪʘʢʦ ʦʙʝʟʙʝʜʠʣʘ ʜʘ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʠʤʘ ʝʬʝʢʘʪ ʢʘʦ ʜʘ 

ʿʝ ʨʝʯ ʦ ʜʠʨʝʢʪʥʦʿ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʀʟ ʩʚʝʛʘ ʦʚʦʛʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʫ ʧʨʘʢʩʠ ʧʨʦʥʘʣʘʟʝ ʙʨʦʿʥʝ ʥʘʯʠʥʝ ʟʘ ʠʟʙʝʛʘʚʘˁʝ ʧʨʠʤʝʥʝ ʦʜʨʝʜʘʙʘ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 
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ʅʘʿʟʘʜ, ʪʨʝʙʘʣʦ ʙʠ ʦʚʦʤ ʧʨʠʣʠʢʦʤ ʧʦʤʝʥʫʪʠ ʠ ʩʣʫʯʘʿ Air France
124

, ʢʘʜʘ ʿʝ 

ʧʦʟʥʘʪʘ ʘʚʠʦ-ʢʦʤʧʘʥʠʿʘ ʜʦʙʠʣʘ 20 ʤʠʣʠʦʥʘ ʪʘʜʘʰˁʠʭ ʬʨʘʥʮʫʩʢʠʭ ʬʨʘʥʘʢʘ ʠʟ 

ʧʨʠʚʘʪʥʠʭ ʬʦʥʜʦʚʘ ʧʨʝʢʦ CDC-P, ʢʦʿʘ ʿʝ ʙʠʣʘ ʬʠʣʠʿʘʣʘ Caisse, ʪʝʣʘ ʦʩʥʦʚʘʥʦʛ ʥʘ 

ʦʩʥʦʚʫ ʟʘʢʦʥʩʢʠʭ ʦʜʨʝʜʙʠ. ʆʚʜʝ ʿʝ ʉʫʜ ʟʘʢˀʫʯʠʦ ʜʘ ʠʤʘ ʤʝʩʪʘ ʧʨʠʤʝʥʠ ʯʣʘʥʘ 

87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ, ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʜʨʞʘʚʘ ʦʚʜʝ ʜʝʣʦʚʘʣʘ ʧʨʝʢʦ ʧʨʠʚʘʪʥʦʛ ʪʝʣʘ ʢʘʢʦ 

ʙʠ ʜʦʜʝʣʠʣʘ ʧʦʤʦ˂ ʧʦʤʝʥʫʪʦʿ ʢʦʤʧʘʥʠʿʠ. ʆʚʘʿ ʩʣʫʯʘʿ ʿʝ ʟʥʘʯʘʿʘʥ, ʧʦʰʪʦ ʿʝ ʉʫʜ ʫ 

ʪʘʯʢʠ 67. ʩʚʦʿʝ ʦʜʣʫʢʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʩʝ ʥʘʚʝʜʝʥʠʤ ʯʣʘʥʦʤ ʤʦʛʫ ʦʙʫʭʚʘʪʠʪʠ ʩʚʘ 

ʬʠʥʘʥʩʠʿʩʢʘ ʜʘʚʘˁʘ ʫ ʮʠˀʫ ʧʦʜʨʰʢʝ ʧʨʝʜʫʟʝ˂ʠʤʘ ʙʝʟ ʦʙʟʠʨʘ ʜʘ ʣʠ ʩʫ ʦʥʘ ʩʪʘʣʥʦ 

ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ ʜʨʞʘʚʠ, ʢʘʦ ʠ ʯʠˁʝʥʠʮʫ ʜʘ ʣʠ ʩʫ ʩʨʝʜʩʪʚʘ ʪʘʢʚʘ ʜʘ ʩʝ ʤʦʨʘʿʫ 

ʚʨʘʪʠʪʠ ʠʣʠ ʥʝ. 

ɼʘʢʣʝ, ʢʘʜ ʿʝ ʨʝʯ ʦ ʜʦʜʝʣʠ ʧʦʤʦ˂ʠ ʧʨʝʢʦ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʩʫ ʪʦ ʯʠʥʠʣʝ ʥʘ ʜʚʘ ʥʘʯʠʥʘ: 1) ʧʫʪʝʤ ʥʝʧʦʩʨʝʜʥʦʛ ʠ ʦʜʣʫʯʫʿʫ˂ʝʛ ʫʪʠʮʘʿʘ ʥʘ 

ʜʦʥʦʰʝˁʝ ʦʜʣʫʢʘ ʠ 2) ʜʦʥʦʰʝˁʝʤ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʧʨʘʚʥʝ ʨʝʛʫʣʘʪʠʚʝ ʢʦʿʦʤ ʙʠ 

ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʙʠʣʠ ʦʙʘʚʝʟʥʠ ʜʘ ʨʝʘʣʠʟʫʿʫ ʦʜʨʝʹʝʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʢʦʿʝ 

ʜʨʞʘʚʘ ʥʠʿʝ ʩʤʝʣʘ ʥʝʧʦʩʨʝʜʥʦ ʜʘ ʩʧʨʦʚʝʜʝ ʠʟ ʩʪʨʘʭʘ ʦʜ ʤʦʛʫ˂ʝʛ ʢʨʰʝˁʘ 

ʯʣʘʥʘ 107(1) ʋʌɽʋ. ʀʘʢʦ ʩʝ ʤʦʞʝ ʢʦʥʩʪʘʪʦʚʘʪʠ ʜʘ ʫ ʧʨʘʢʩʠ ʧʦʩʪʦʿʠ ʦʜʨʝʹʝʥʘ 

ʥʝʫʩʘʛʣʘʰʝʥʦʩʪ ʠ ʥʝʜʦʩʣʝʜʥʦʩʪ ʫ ʧʦʩʪʫʧʘˁʫ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʢʘʜ ʩʝ ʨʘʜʠ ʦ 

ʧʦʤʦ˂ʠ ʜʘʪʦʿ ʦʜ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ, ʩʤʘʪʨʘʤʦ ʜʘ ʩʝ ʪʨʝʙʘ ʦʧʨʝʜʝʣʠʪʠ ʟʘ ʩʪʘʚ, ʠʟʥʝʪ ʫ 

ʩʣʫʯʘʿʫ Sloman Neptun, ʧʦ ʢʦʤʝ ʩʝ ʥʝ˂ʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫʢʦʣʠʢʦ ʦʥʘ ʥʝ 

ʧʦʪʠʯʝ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. 

 

2.2.2.4 ɼʦʜʝʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʝʢʦ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ 

 

ʇʦʨʝʜ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʧʨʝʢʦ ʧʨʠʚʘʪʥʠʭ ʪʝʣʘ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʩʫ ʫ ʧʨʘʢʩʠ 

ʚʝʦʤʘ ʯʝʩʪʦ ʧʨʠʙʝʛʘʚʘʣʝ ʜʘ ʠʩʢʦʨʠʩʪʝ ʠ ʿʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ ʢʘʢʦ ʙʠ ʧʨʝʢʦ ˁʠʭ 

ʧʦʤʦʛʣʝ ʦʜʨʝʹʝʥʠʤ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. ʆʜʤʘʭ ʪʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʠʟʤʝʹʫ 

ʜʨʞʘʚʝ ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʧʦʩʪʦʿʝ ʙʨʦʿʥʝ ʤʝʹʫʩʦʙʥʝ ʠʥʪʝʨʘʢʮʠʿʝ. ʆʥʝ ʩʫ 

ʚʠʜˀʠʚʝ, ʧʨʝ ʩʚʝʛʘ, ʧʨʝʢʦ ʤʦʛʫ˂ʥʦʩʪʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʘ ʩʘʤʝ ʦʩʥʠʚʘʿʫ ʿʘʚʥʘ 

ʧʨʝʜʫʟʝ˂ʘ ʠ ʚʨʰʝ ʤʘˁʠ ʠʣʠ ʚʝ˂ʠ ʫʪʠʮʘʿ ʥʘ ˁʠʭʦʚʦ ʧʦʩʣʦʚʘˁʝ. ʂʦʣʠʢʠ ˂ʝ ʪʘʿ 
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 Case T-358/94, Compagnie Nationale Air France v. Commission [1996] ECR II-2106; Case C-83/98P 

France v. Ladbroke Racing Ltd [2000] ECR I-3271. 
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ʫʪʠʮʘʿ ʙʠʪʠ, ʟʘʚʠʩʠ ʦʜ ʟʘʢʦʥʦʜʘʚʩʪʚʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʧʠʪʘˁʫ. ʋʧʨʘʚʦ ʠʤʘʿʫ˂ʠ ʫ 

ʚʠʜʫ ʧʦʩʪʦʿʘˁʝ ʚʝʟʘ ʠʟʤʝʹʫ ʜʨʞʘʚʝ ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, ʿʘʚˀʘ ʩʝ ʦʧʨʘʚʜʘʥʘ 

ʙʦʿʘʟʘʥ ʜʘ ʙʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʛʣʝ ʩʪʘʚʠʪʠ ʿʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ ʫ, ʢʦʥʢʫʨʝʥʪʩʢʠ 

ʛʣʝʜʘʥʦ, ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ ʫ ʦʜʥʦʩʫ ʥʘ ʦʩʪʘʣʝ ʧʨʠʚʨʝʜʥʝ ʩʫʙʿʝʢʪʝ ʥʘ 

ʨʝʣʝʚʘʥʪʥʦʤ ʪʨʞʠʰʪʫ. ʅʘ ʪʘʿ ʥʘʯʠʥ ʙʠ ʙʠʦ ʜʦʚʝʜʝʥ ʫ ʧʠʪʘˁʝ ʧʦʩʪʫʣʘʪ ʧʦ ʢʦʤʝ ʩʝ 

ʟʘ ʩʚʝ ʫʯʝʩʥʠʢʝ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʤʦʨʘʿʫ ʦʙʝʟʙʝʜʠʪʠ ʠʩʪʠ ʫʩʣʦʚʠ 

ʢʦʥʢʫʨʝʥʮʠʿʝ
125

. ɿʙʦʛ ʪʦʛʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʝ ʩʤʝʿʫ ʜʘ ʧʨʝʤʘ ʿʘʚʥʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ 

ʜʦʥʦʩʝ ʠʣʠ ʦʜʨʞʘʚʘʿʫ ʥʘ ʩʥʘʟʠ ʙʠʣʦ ʢʘʢʚʝ ʤʝʨʝ ʢʦʿʝ ʩʫ ʩʫʧʨʦʪʥʝ ʦʜʨʝʜʙʘʤʘ 

ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʫʢˀʫʯʫʿʫ˂ʠ ʯʣʘʥʦʚʝ 107-109
126

. 

ʇʨʦʙʣʝʤ ʙʠ ʤʦʛʣʘ ʧʨʝʜʩʪʘʚˀʘʪʠ ʯʠˁʝʥʠʮʘ ʜʘ ʋʛʦʚʦʨʠʤʘ ʥʘ ʢʦʿʠʤʘ ʩʝ 

ʟʘʩʥʠʚʘ ɽʋ ʥʠʿʝ ʜʝʬʠʥʠʩʘʥ ʧʦʿʘʤ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ, ʦʜʥʦʩʥʦ ʥʠʿʝ ʨʘʟʨʝʰʝʥʘ 

ʜʠʣʝʤʘ ʢʘʜʘ ˂ʝ ʩʝ ʿʝʜʥʦ ʧʨʝʜʫʟʝ˂ʝ ʩʤʘʪʨʘʪʠ ʿʘʚʥʠʤ ʧʨʝʜʫʟʝ˂ʝʤ. ʊʦ ʿʝ ʿʘʢʦ ʚʘʞʥʦ 

ʧʠʪʘˁʝ, ʿʝʨ ʩʝ ʥʝ ʤʦʛʫ ʧʨʠʭʚʘʪʠʪʠ ʜʝʬʠʥʠʮʠʿʝ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʝ ʩʫ ʩʘʜʨʞʘʥʝ 

ʫ ʟʘʢʦʥʦʜʘʚʩʪʚʠʤʘ ʧʦʿʝʜʠʥʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʊʘʢʘʚ ʩʪʘʚ ʿʝ ʦʧʨʘʚʜʘʥ, ʿʝʨ ʙʠ ʩʝ 

ʩʚʘʢʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʧʨʠʣʠʢʦʤ ʜʝʬʠʥʠʩʘˁʘ ʧʦʿʤʘ ʿʘʚʦʛ ʧʨʝʜʫʟʝ˂ʘ ʨʫʢʦʚʦʜʠʣʘ 

ʚʣʘʩʪʠʪʠʤ ʥʘʮʠʦʥʘʣʥʠʤ ʠʥʪʝʨʝʩʠʤʘ. ʉʪʦʛʘ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘʪʠ ʜʝʬʠʥʠʮʠʿʫ ʿʘʚʥʦʛ 

ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ˂ʝ ʙʠʪʠ ʢʦʤʫʥʠʪʘʨʥʦʛ ʢʘʨʘʢʪʝʨʘ ʠ ʢʘʦ ʪʘʢʚʘ ʚʘʞʠʪʠ ʥʘ ʥʠʚʦʫ 

ʋʥʠʿʝ ʢʘʦ ʮʝʣʠʥʝ
127

. 

ʂʦʥʮʝʧʪ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʿʝ ʜʦʥʝʢʣʝ ʨʘʟʿʘʰˁʝʥ ʫ ɼʠʨʝʢʪʠʚʠ 2006/111/ɽʉ 

ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʬʠʥʘʥʩʠʿʩʢʠʭ ʦʜʥʦʩʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ ʿʘʚʥʠʭ 

ʧʨʝʜʫʟʝ˂ʘ ʢʘʦ ʠ ʬʠʥʘʥʩʠʿʩʢʦʿ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʫʥʫʪʘʨ ʠʟʚʝʩʥʠʭ ʧʨʝʜʫʟʝ˂ʘ 

(ʢʦʜʠʬʠʢʦʚʘʥʘ ʚʝʨʟʠʿʘ)
128
. ʋʧʦʪʨʝʙʠʣʠ ʩʤʦ ʠʟʨʘʟ Ăʜʦʥʝʢʣʝñ, ʿʝʨ ʧʦʤʝʥʫʪʘ 

ɼʠʨʝʢʪʠʚʘ ʜʝʬʠʥʠʰʝ ʿʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ ʩʘʤʦ ʟʘ ʚʣʘʩʪʠʪʫ ʫʧʦʪʨʝʙʫ, ʘʣʠ ʥʝ ʜʘʿʝ 

ʧʨʠʪʦʤ ʦʧʰʪʫ ʦʜʨʝʜʥʠʮʫ ʦʚʦʛ ʧʦʿʤʘ ʢʦʿʘ ʙʠ ʠʤʘʣʘ ʢʦʤʫʥʠʪʘʨʥʠ ʢʘʨʘʢʪʝʨ. 
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 ʆ ʪʦʤʝ ʚʠʜʠ: Goyder, D.G., EC Competition Law, 1993. 
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 ʏʣʘʥ 106. ʋʌɽʋ.  
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 Papaconstantinou, H., Free Trade and Competition in the EEC, Law, Policy and Practice, 1988, ʩʪʨ. 
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ʄʦʞʝ ʩʝ ʠʩʪʘ˂ʠ ʜʘ ʿʝ ʦʩʥʦʚʥʠ ʮʠˀ ʜʦʥʦʰʝˁʘ ʦʚʝ ʜʠʨʝʢʪʠʚʝ ʙʠʦ ʫ ʪʦʤʝ ʜʘ 

ʩʝ ʂʦʤʠʩʠʿʠ ʦʣʘʢʰʘ ʫʪʚʨʹʠʚʘˁʝ ʜʘ ʣʠ ʿʘʚʥʘ ʩʨʝʜʩʪʚʘ ʢʦʿʘ ʢʦʨʠʩʪʝ ʿʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʦʥʝ ʚʠʜʦʚʝ ʜʨʞʘʚʥʠʭ ʩʫʙʚʝʥʮʠʿʘ ʢʦʿʠ ʩʫ ʟʘʙʨʘˁʝʥʠ ʋʛʦʚʦʨʦʤ ʦ 

ʦʩʥʠʚʘˁʫ
129
. ʋ ʧʦʤʝʥʫʪʦʿ ʜʠʨʝʢʪʠʚʠ ʩʝ ʧʦʜ ʿʘʚʥʠʤ ʧʨʝʜʫʟʝ˂ʝʤ ʧʦʜʨʘʟʫʤʝʚʘ ʩʚʘʢʦ 

ʧʨʝʜʫʟʝ˂ʝ ʥʘʜ ʢʦʿʠʤ ʿʘʚʥʝ ʚʣʘʩʪʠ ʠʤʘʿʫ ʜʠʨʝʢʪʥʦ ʠʣʠ ʠʥʜʠʨʝʢʪʥʦ ʜʦʤʠʥʘʥʪʘʥ 

ʫʪʠʮʘʿ ʧʦ ʦʩʥʦʚʫ ʩʚʦʿʠʥʝ, ʬʠʥʘʥʩʠʿʩʢʦʛ ʫʯʝʰ˂ʘ ʠʣʠ ʧʨʘʚʥʠʭ ʧʨʘʚʠʣʘ ʢʦʿʘ ʩʝ ʥʘ 

ˁʝʛʘ ʧʨʠʤʝˁʫʿʫ
130
. ɼʦʤʠʥʘʥʪʘʥ ʫʪʠʮʘʿ ʩʝ, ʧʨʝʤʘ ʜʠʨʝʢʪʠʚʠ, ʧʨʝʪʧʦʩʪʘʚˀʘ ʢʘʜʘ 

ʿʘʚʥʘ ʚʣʘʩʪ: ʘ) ʜʨʞʠ ʚʝ˂ʠʥʫ ʫʧʠʩʘʥʦʛ ʢʘʧʠʪʘʣʘ ʧʨʝʜʫʟʝ˂ʘ; ʙ) ʢʦʥʪʨʦʣʠʰʝ ʚʝ˂ʠʥʫ 

ʛʣʘʩʦʚʘ ʧʦ ʦʩʥʦʚʫ ʠʟʜʘʪʠʭ ʘʢʮʠʿʘ; ʚ) ʤʦʞʝ ʧʦʩʪʘʚʠʪʠ ʚʠʰʝ ʦʜ ʧʦʣʦʚʠʥʝ ʯʣʘʥʦʚʘ 

ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʦʛ, ʫʧʨʘʚʥʦʛ ʠʣʠ ʥʘʜʟʦʨʥʦʛ ʦʜʙʦʨʘ. ɼʘʢʣʝ, ʪʨʘʞʠ ʩʝ ʿʝʜʥʘ ʚʝʦʤʘ 

ʯʚʨʩʪʘ ʧʦʚʝʟʘʥʦʩʪ ʠʟʤʝʹʫ ʜʨʞʘʚʝ ʠ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ. 

ʂʘʦ ʨʝʟʫʣʪʘʪ ʜʦʥʦʰʝˁʘ ʦʚʝ ʜʠʨʝʢʪʠʚʝ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʩʫ ʯʝʩʪʦ ʫ ʧʨʘʢʩʠ 

ʦʩʧʦʨʘʚʘʣʝ ʧʨʘʚʦ ʂʦʤʠʩʠʿʠ ʜʘ ʜʝʬʠʥʠʰʝ ʠ ʨʘʟʿʘʰˁʘʚʘ ʧʦʿʘʤ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʫ 

ʩʤʠʩʣʫ ʪʘʜʘ ʚʘʞʝ˂ʝʛ ʯʣʘʥʘ 86(1) ʋʛʦʚʦʨʘ ʦ ɽɿ
131

 (ʩʘʜʘ ʯʣʘʥʘ 106. ʋʌɽʋ). ʊʘʢʦ ʿʝ 

ʙʠʣʦ ʫ ʩʣʫʯʘʿʝʚʠʤʘ France, Italy and the UK v. Commission
132

, ʫ ʢʦʿʠʤ ʿʝ ʦʚʘʿ 

ʧʦʩʪʫʧʘʢ ʂʦʤʠʩʠʿʝ ʦʩʧʦʨʝʥ ʦʜ ʩʪʨʘʥʝ ʥʝʢʦʣʠʮʠʥʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʄʝʹʫʪʠʤ, ʉʫʜ 

ʿʝ ʧʦʪʚʨʜʠʦ ʩʪʘʚ ʂʦʤʠʩʠʿʝ ʠʟʨʝʯʝʥ ʥʘ ʦʩʥʦʚʫ ɼʠʨʝʢʪʠʚʝ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ, ʧʨʠ 

ʯʝʤʫ ʥʠʿʝ ʜʘʦ ʥʝʢʫ ʠʩʮʨʧʥʫ ʜʝʬʠʥʠʮʠʿʫ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ.  

ɼʘʢʣʝ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʩʝ ʫ ʧʨʘʢʩʠ ʯʝʩʪʦ ʦʧʨʝʜʝˀʫʿʫ ʜʘ ʜʦʜʝˀʫʿʫ ʧʦʤʦ˂ 

ʧʨʝʢʦ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, ʧʨʠ ʯʝʤʫ ʩʫ ʩʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫʩʨʝʪʘʣʝ ʩʘ ʙʨʦʿʥʠʤ 
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 ʀʣʠ˂, ɻ., ɼʨʞʘʚʥʝ ʩʫʙʚʝʥʮʠʿʝ ʿʘʚʥʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʫ ɽʚʨʦʧʩʢʦʿ ʫʥʠʿʠ, ʇʨʘʚʦ ʠ ʧʨʠʚʨʝʜʘ, 5-

8/1999, ʩʪʨ. 755. ɺʝ˂ ʩʤʦ ʧʦʤʝʥʫʣʠ ʜʘ ʫ ʦʙʠʤ ʧʦʿʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫʣʘʟʝ ʠ ʩʫʙʚʝʥʮʠʿʝ. ɼʘʢʣʝ, 

ʦʥʝ ʩʝ ʥʝ ʤʦʛʫ ʩʤʘʪʨʘʪʠ ʩʠʥʦʥʠʤʦʤ ʟʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ɼʠʨʝʢʪʠʚʦʤ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʩʫ 

ʧʨʝʜʚʠʹʝʥʠ ʦʙʣʠʮʠ ʬʠʥʘʥʩʠʿʩʢʠʭ ʩʨʝʜʩʪʘʚʘ ʢʦʿʘ ʿʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ ʤʦʛʫ ʢʦʨʠʩʪʠʪʠ ʢʘʦ ʜʦʟʚʦˀʝʥʫ 

ʧʦʤʦ˂, ʧʨʠ ʯʝʤʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʜʘ ʦʙʘʚʝʩʪʝ ʂʦʤʠʩʠʿʫ ʦ ʫʚʦʹʝˁʫ ʠʣʠ ʧʨʦʤʝʥʠ ʜʨʞʘʚʥʠʭ 

ʩʫʙʚʝʥʮʠʿʘ, ʢʘʦ ʠ ʜʘ ʧʨʫʞʝ ʜʨʫʛʝ ʧʦʜʘʪʢʝ ʦ ʩʚʦʿʠʤ ʬʠʥʘʥʩʠʿʩʢʠʤ ʦʜʥʦʩʠʤʘ ʩʘ ʿʘʚʥʠʤ 

ʧʨʝʜʫʟʝ˂ʠʤʘ. ʋ ʩʤʠʩʣʫ ʦʚʝ ʜʠʨʝʢʪʠʚʝ, ʥʝ˂ʝ ʩʝ ʪʨʝʪʠʨʘʪʠ ʢʘʦ ʦʙʣʠʮʠ ʜʨʞʘʚʥʠʭ ʩʫʙʚʝʥʮʠʿʘ, ʠʟʤʝʹʫ 

ʦʩʪʘʣʦʛ, ʩʣʝʜʝ˂ʝ: 1) ʥʘʢʥʘʜʝ ʧʦʩʣʦʚʥʠʭ ʛʫʙʠʪʘʢʘ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, 2) ʜʘʚʘˁʝ ʢʘʧʠʪʘʣʘ, 

ʙʝʩʧʦʚʨʘʪʥʝ ʧʦʤʦ˂ʠ ʠʣʠ ʟʘʿʤʦʚʘ ʧʦʜ ʧʨʠʚʠʣʝʛʦʚʘʥʠʤ ʫʩʣʦʚʠʤʘ, 3) ʦʙʝʟʙʝʹʠʚʘˁʝ ʬʠʥʘʥʩʠʿʩʢʠʭ 

ʧʦʛʦʜʥʦʩʪʠ ʢʨʦʟ ʥʘʢʥʘʜʫ ʜʫʛʦʚʘ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, 4) ʢʦʤʧʝʥʟʘʮʠʿʘ ʬʠʥʘʥʩʠʿʩʢʠʭ ʪʝʨʝʪʘ (ʜʘʞʙʠʥʘ) 

ʥʘʤʝʪʥʫʪʠʭ ʦʜ ʩʪʨʘʥʝ ʦʨʛʘʥʘ ʚʣʘʩʪʠ ʠ ʩʣʠʯʥʦ. ʆ ʦʚʦʤʝ ʚʠʜʠ: ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., ʋʚʦʜ ʫ ʠʥʩʪʠʪʫʮʠʿʝ 

ʠ ʧʨʘʚʦ ɽʋ, 2010., ʩʪʨ. 375. 
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(Codified version), ʯʣ. 2. 
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ʧʨʘʢʪʠʯʥʠʤ ʧʨʦʙʣʝʤʠʤʘ ʢʦʿʠ ʩʫ ʩʝ ʤʘʥʠʬʝʩʪʦʚʘʣʠ ʫʛʣʘʚʥʦʤ ʧʨʝʢʦ ʫʪʚʨʹʠʚʘˁʘ ʜʘ 

ʣʠ ʿʝ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʟʘʠʩʪʘ ʜʦʰʣʦ ʜʦ ʧʨʝʥʦʩʘ ʜʨʞʘʚʥʠʭ ʩʨʝʜʩʪʘʚʘ ʠʣʠ ʥʝ ʠ 

ʢʦʣʠʢʠ ʿʝ ʩʪʝʧʝʥ ʧʦʚʝʟʘʥʦʩʪʠ ʜʨʞʘʚʝ ʠ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʥʝʦʧʭʦʜʘʥ ʢʘʢʦ ʙʠʩʤʦ 

ʤʦʛʣʠ ʛʦʚʦʨʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Italy v. Commission
133
, ʜʨʞʘʚʘ ʿʝ ʜʦʜʝʣʠʣʘ ʿʘʚʥʠʤ 

ʧʨʝʜʫʟʝ˂ʠʤʘ ʧʦʩʝʙʥʝ ʢʘʧʠʪʘʣʥʝ ʬʦʥʜʦʚʝ ʩʘ ʮʠˀʝʤ ʜʘ ʦʥʠ ʧʨʫʞʝ ʬʠʥʘʥʩʠʿʩʢʫ 

ʧʦʜʨʰʢʫ ʢʦʤʧʘʥʠʿʘʤʘ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʫ ʝʢʦʥʦʤʩʢʠʤ ʪʝʰʢʦ˂ʘʤʘ. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ, 

ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʩʤʘʪʨʘʣʝ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ. 

ʀʧʘʢ, ʫ ʩʣʫʯʘʿʫ Stardust Marine
134

, ʜʦʰʣʦ ʩʝ ʜʦ ʧʨʝʮʠʟʥʠʿʠʭ ʩʤʝʨʥʠʮʘ ʫ 

ʦʚʦʤ ʩʤʠʩʣʫ, ʿʝʨ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʠʩʧʣʘʪʠ ʦʜʨʝʹʝʥʠʭ ʬʠʥʘʥʩʠʿʩʢʠʭ ʩʨʝʜʩʪʘʚʘ 

ʢʦʤʧʘʥʠʿʠ Stardust Marine ʦʜ ʩʪʨʘʥʝ Crédit Lyonnais ʠ ˁʝʛʦʚʠʭ ʬʠʣʠʿʘʣʘ. 

ʋʪʚʨʹʝʥʦ ʿʝ ʜʘ ʬʠʥʘʥʩʠʿʩʢʘ ʩʨʝʜʩʪʚʘ ʢʦʿʘ ʩʫ ʠʩʧʣʘ˂ʝʥʘ ʧʦʤʝʥʫʪʦʿ ʢʦʤʧʘʥʠʿʠ ʥʠʩʫ 

ʙʠʣʘ ʢʦʥʩʪʘʥʪʥʦ ʜʨʞʘʥʘ ʦʜ ʩʪʨʘʥʝ ʬʨʘʥʮʫʩʢʦʛ ʤʠʥʠʩʪʘʨʩʪʚʘ ʬʠʥʘʥʩʠʿʘ, ʘʣʠ ʩʫ, 

ʠʧʘʢ, ʙʠʣʘ ʩʪʘʣʥʦ ʧʦʜ ˁʝʛʦʚʦʤ ʢʦʥʪʨʦʣʦʤ ʠ ʫʚʝʢ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ. ʆʚʦ ʿʝ ʙʠʦ 

ʜʦʚʦˀʘʥ ʜʦʢʘʟ ʜʘ ʩʝ ʩʘ ʧʨʘʚʦʤ ʧʨʝʪʧʦʩʪʘʚʠ ʜʘ ʩʝ ʦʚʘ ʩʨʝʜʩʪʚʘ ʤʦʛʫ 

ʦʢʚʘʣʠʬʠʢʦʚʘʪʠ ʢʘʦ ʜʨʞʘʚʥʠ ʠʟʚʦʨʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ (ʨʘʥʠʿʝ ʯʣʘʥʘ 

87). ʀʩʪʦʚʨʝʤʝʥʦ, ʪʦ ʿʝ ʙʠʣʘ ʠ  ʧʨʝʢʨʝʪʥʠʮʘ ʟʘ ʉʫʜ, ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʬʦʨʤʠʨʘʦ ʩʪʘʚ ʦ 

ʥʝʦʧʭʦʜʥʦʩʪʠ ʜʘ ʩʝ ʫ ʩʚʘʢʦʤ ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ ʧʦʜʨʦʙʥʦ ʠʩʧʠʪʘ ʜʘ ʣʠ ʿʝ 

ʜʦʰʣʦ ʜʦ ʧʨʝʥʦʩʘ ʜʨʞʘʚʥʠʭ ʩʨʝʜʩʪʘʚʘ ʥʝʢʦʿ ʢʦʤʧʘʥʠʿʠ ʠʣʠ ʥʝ. ʆʚʦ ʿʝ ʙʠʣʦ 

ʝʢʩʧʣʠʮʠʪʥʦ ʧʨʠʟʥʘˁʝ ʉʫʜʘ ʜʘ ʩʫ ʬʠʥʘʥʩʠʿʩʢʘ ʩʨʝʜʩʪʚʘ ʧʨʝʜʫʟʝ˂ʘ ʧʦʜ ʢʦʥʪʨʦʣʦʤ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ (ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ) ʜʨʞʘʚʥʘ ʩʨʝʜʩʪʚʘ, ʦʜʥʦʩʥʦ 

ʜʨʞʘʚʥʠ ʠʟʚʦʨʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. 

ʅʘʨʘʚʥʦ, ʫ ʚʝʟʠ ʩʘ ʦʚʠʤ ʩʝ ʿʘʚʠʦ ʿʦʰ ʿʝʜʘʥ ʧʨʦʙʣʝʤ. ʆʥ ʩʝ ʦʜʥʦʩʠʦ ʥʘ 

ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʟʘ ʢʘʨʘʢʪʝʨʠʟʘʮʠʿʫ ʩʨʝʜʩʪʘʚʘ ʢʦʤʧʘʥʠʿʘ ʥʘʜ ʢʦʿʠʤʘ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʤʦʞʝ ʜʘ ʚʨʰʠ ʢʦʥʪʨʦʣʫ ʠ ʜʘ ʫʪʠʯʝ ʥʘ ˁʠʭʦʚʦ ʧʦʩʣʦʚʘˁʝ ʢʘʦ ʜʨʞʘʚʥʠʭ 

ʩʨʝʜʩʪʘʚʘ, ʦʜʥʦʩʥʦ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʜʦʚʦˀʥʘ ʩʘʤʘ ʤʦʛʫ˂ʥʦʩʪ ʦʩʪʚʘʨʠʚʘˁʘ 

ʪʘʢʚʦʛ ʫʪʠʮʘʿʘ ʠʣʠ ʿʝ ʥʝʦʧʭʦʜʘʥ ʿʘʯʠ ʠʥʪʝʥʟʠʪʝʪ ʦʚʠʭ ʚʝʟʘ, ʫ ʩʤʠʩʣʫ ʢʦʥʪʨʦʣʝ ʢʦʿʘ 
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ʩʝ ʝʬʝʢʪʠʚʥʦ ʩʧʨʦʚʦʜʠ ʫ ʧʨʘʢʩʠ? ʉʫʜ ʥʠʿʝ ʭʪʝʦ ʜʘ ʩʝ ʦʩʣʦʥʠ ʥʘ ʩʪʘʚ ʜʘ ʿʝ 

ʤʦʛʫ˂ʥʦʩʪ ʢʦʥʪʨʦʣʝ ʩʘʤʘ ʧʦ ʩʝʙʠ ʜʦʚʦˀʥʘ ʜʘ ʩʝ ʟʘʢˀʫʯʠ ʜʘ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ 

ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʠʤ ʠʟʚʦʨʠʤʘ, ʦʜʥʦʩʥʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʆʧʨʝʜʝʣʠʦ ʩʝ ʟʘ 

ʜʨʫʛʫ ʩʦʣʫʮʠʿʫ ʧʦ ʢʦʿʦʿ ʿʝ ʥʝʦʧʭʦʜʥʘ ʩʪʚʘʨʥʘ (ʝʬʝʢʪʠʚʥʘ) ʢʦʥʪʨʦʣʘ ʩʨʝʜʩʪʘʚʘ 

ʧʨʝʜʫʟʝ˂ʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʫ ʧʨʘʢʩʠ.  

ɸʫʪʦʨ ʩʝ ʩʣʘʞʝ ʩʘ ʧʦʪʦˁʠʤ ʩʪʘʥʦʚʠʰʪʝʤ. ʄʦʛʫ˂ʥʦʩʪ ʠ ʧʨʘʚʦ ʜʨʞʘʚʝ ʜʘ 

ʚʨʰʠ ʢʦʥʪʨʦʣʫ ʥʘʜ ʥʝʢʠʤ ʧʨʝʜʫʟʝ˂ʝʤ ʠ ˁʝʛʦʚʠʤ ʩʨʝʜʩʪʚʠʤʘ ʥʝ ʟʥʘʯʠ ʜʘ ˂ʝ ʛʘ ʦʥʘ 

ʫ ʧʨʘʢʩʠ ʫʚʝʢ ʠʩʢʦʨʠʩʪʠʪʠ. ɼʨʫʛʘʯʠʿʝ ʨʝʯʝʥʦ, ʥʝ ʤʦʞʝ ʩʝ ʩʘ ʜʦʚʦˀʥʠʤ ʩʪʝʧʝʥʦʤ 

ʩʠʛʫʨʥʦʩʪʠ ʧʨʝʪʧʦʩʪʘʚʠʪʠ ʜʘ ʫ ʢʦʥʢʨʝʪʥʦʿ ʩʠʪʫʘʮʠʿʠ ʜʨʞʘʚʘ ʝʬʝʢʪʠʚʥʦ ʦʩʪʚʘʨʫʿʝ 

ʧʦʤʝʥʫʪʫ ʢʦʥʪʨʦʣʫ ʠ ʫʪʠʮʘʿ ʥʘ ʦʜʥʦʩʥʦ ʧʨʝʜʫʟʝ˂ʝ. ɱʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ ʤʦʛʫ ʫ 

ʦʜʨʝʹʝʥʦʿ ʤʝʨʠ ʜʘ ʜʝʣʫʿʫ ʥʝʟʘʚʠʩʥʦ ʦʜ ʜʨʞʘʚʝ ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʧʨʦʧʠʩʘ ʢʦʿʠ ʠʤ ʪʫ 

ʰʠʨʠʥʫ ʦʤʦʛʫ˂ʘʚʘʿʫ. ʀʤʘʿʫ˂ʠ, ʧʨʠʪʦʤ, ʫ ʚʠʜʫ ʜʘ ʿʝ ʜʝʦ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʢʦʿʠ 

ʩʝ ʦʜʥʦʩʠ ʥʘ ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ ʜʝʬʠʥʠʩʘʥ ʪʘʢʦ ʜʘ ʦʥʝʤʦʛʫ˂ʠ ʟʘʦʙʠʣʘʞʝˁʝ ʧʨʘʚʠʣʘ 

ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ (ʢʦʿʘ ʙʠ ʠʭ ʟʘʦʙʠʰʣʘ ʪʘʢʦ ʰʪʦ ʙʠ ʩʨʝʜʩʪʚʘ 

ʜʦʜʝˀʠʚʘʣʘ ʥʝ ʜʠʨʝʢʪʥʦ, ʚʝ˂ ʠʥʜʠʨʝʢʪʥʦ ʧʨʝʢʦ ʧʨʝʜʫʟʝ˂ʘ), ʿʘʩʥʦ ʿʝ ʜʘ ʿʝ 

ʥʝʦʧʭʦʜʥʦ ʧʦʢʘʟʘʪʠ ʜʘ ʩʫ ʪʘʢʚʝ ʤʝʨʝ ʜʠʨʝʢʪʥʘ ʧʦʩʣʝʜʠʮʘ ʫʧʣʠʚʘ ʜʨʞʘʚʝ ʫ 

ʧʦʩʣʦʚʘˁʝ ʦʜʥʦʩʥʝ ʢʦʤʧʘʥʠʿʝ. ʅʘʨʘʚʥʦ, ʜʘ ʙʠ ʩʝ ʦʚʦ ʜʦʢʘʟʘʣʦ, ʧʦʪʨʝʙʥʦ ʿʝ 

ʧʦʜʨʦʙʥʦ ʠʩʧʠʪʘʪʠ ʩʚʘʢʠ ʩʣʫʯʘʿ ʧʦʥʘʦʩʦʙ. ʋ ʨʘʟʤʘʪʨʘˁʝ ʙʠ ʩʝ ʤʦʛʣʠ ʫʟʝʪʠ 

ʬʘʢʪʦʨʠ ʢʘʦ ʰʪʦ ʩʫ ʧʨʘʚʥʠ ʩʪʘʪʫʩ ʧʨʝʜʫʟʝ˂ʘ (ʥʘ ʧʨʠʤʝʨ, ʜʘ ʣʠ ʿʝ ʨʝʯ ʦ ʿʘʚʥʦʤ 

ʧʨʝʜʫʟʝ˂ʫ ʠʣʠ ʥʝ), ʩʪʝʧʝʥ ʫʯʝʰ˂ʘ ʜʨʞʘʚʝ ʫ ʜʦʥʦʰʝˁʫ ʦʜʣʫʢʘ, ʤʦʛʫ˂ʥʦʩʪ 

ʢʦʥʪʨʦʣʝ ʠʣʠ ʙʠʣʦ ʢʦʿʠ ʜʨʫʛʠ ʠʥʜʠʢʘʪʦʨ ʢʦʿʠ ʧʦʢʘʟʫʿʝ ʫʢˀʫʯʝʥʦʩʪ ʿʘʚʥʠʭ ʚʣʘʩʪʠ 

ʫ ʫʩʚʘʿʘˁʝ ʜʘʪʝ ʤʝʨʝ. ʏʘʢ ʠ ʫʢʦʣʠʢʦ ʩʝ ʥʝ ʙʠ ʤʦʛʣʠ ʫʟʝʪʠ ʫ ʦʙʟʠʨ ʥʘʚʝʜʝʥʠ 

ʠʥʜʠʢʘʪʦʨʠ, ʜʦʚʦˀʥʦ ʿʝ ʠ ʜʘ ʩʝ ʧʦʹʝ ʦʜ ʧʨʝʟʫʤʧʮʠʿʝ ʜʘ ʤʝʨʘ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ 

ʥʠʢʘʢʦ ʥʠʿʝ ʤʦʛʣʘ ʙʠʪʠ ʜʦʥʝʪʘ ʙʝʟ ʫʯʝʰ˂ʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ
135
. ɱʘʩʥʦ ʿʝ ʜʘ ʩʝ ʫ ʦʚʦʿ 

ʩʠʪʫʘʮʠʿʠ ʥʝ ʤʦʛʫ ʧʨʝʜʚʠʜʝʪʠ ʥʝʢʘ ʝʛʟʘʢʪʥʘ ʧʨʘʚʠʣʘ ʧʦʩʪʫʧʘˁʘ ʠ ʜʘ ˂ʝ ʜʦʩʪʘ ʪʦʛʘ 

ʟʘʚʠʩʠʪʠ ʦʜ ʧʨʦʮʝʥʝ ʂʦʤʠʩʠʿʝ ʠʣʠ ʉʫʜʘ, ʰʪʦ ʤʦʞʝ ʩʪʚʦʨʠʪʠ ʙʨʦʿʥʝ ʧʨʘʢʪʠʯʥʝ 

ʧʨʦʙʣʝʤʝ. 

ʅʘ ʦʩʥʦʚʫ ʨʝʯʝʥʦʛ, ʤʦʞʝ ʩʝ ʫʦʯʠʪʠ ʜʘ ʿʝ ʢʦʥʮʝʧʪ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ 

ʥʝʜʦʚʦˀʥʦ ʨʘʟʿʘʰˁʝʥ, ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʥʝ ʜʘʿʝ ʜʝʬʠʥʠʮʠʿʘ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ʿʝ 
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ʢʦʤʫʥʠʪʘʨʥʦʛ ʢʘʨʘʢʪʝʨʘ. ɿʙʦʛ ʪʦʛʘ ʧʦʩʪʦʿʠ ʧʦʪʨʝʙʘ ʜʘ ʩʝ ʢʨʝʠʨʘ ʿʝʜʥʘ ʦʧʰʪʘ 

ʜʝʬʠʥʠʮʠʿʘ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ˂ʝ ʚʘʞʠʪʠ ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ ʢʘʦ ʮʝʣʠʥʝ. ɺʠʜˀʠʚʦ 

ʿʝ ʜʘ ʩʫ ʩʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʧʨʘʢʩʠ ʯʝʩʪʦ ʦʧʨʝʜʝˀʠʚʘʣʝ ʜʘ ʜʦʜʝˀʫʿʫ ʧʦʤʦ˂ 

ʧʦʩʨʝʜʩʪʚʦʤ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, ʧʨʠ ʯʝʤʫ ʩʫ ʩʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫʩʨʝʪʘʣʝ ʩʘ 

ʦʜʨʝʹʝʥʠʤ ʥʝʜʦʫʤʠʮʘʤʘ. ʆʥʝ ʩʫ ʩʝ ʤʘʥʠʬʝʩʪʦʚʘʣʝ ʫʛʣʘʚʥʦʤ ʧʨʝʢʦ ʫʪʚʨʹʠʚʘˁʘ: ʘ) 

ʜʘ ʣʠ ʿʝ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʜʦʰʣʦ ʜʦ ʧʨʝʥʦʩʘ ʜʨʞʘʚʥʠʭ ʩʨʝʜʩʪʘʚʘ, ʙ) ʢʦʣʠʢʠ ʿʝ 

ʩʪʝʧʝʥ ʧʦʚʝʟʘʥʦʩʪʠ ʜʨʞʘʚʝ ʠ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʥʝʦʧʭʦʜʘʥ ʢʘʢʦ ʙʠʩʤʦ ʤʦʛʣʠ 

ʛʦʚʦʨʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʇʨʦʙʣʝʤ ʿʝ ʙʠʦ ʫ ʪʦʤʝ ʰʪʦ ʿʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ ʠʤʘʿʫ 

ʦʜʨʝʹʝʥʫ ʘʫʪʦʥʦʤʠʿʫ ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʞʘʚʫ ʫ ʧʦʛʣʝʜʫ ʜʦʥʦʰʝˁʘ ʦʜʣʫʢʘ, ʧʘ ʩʝ ʩʪʦʛʘ 

ʧʦʩʪʘʚʠʣʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ˂ʝ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʟʘʠʩʪʘ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ ʠʣʠ ʥʝ. ʉʣʫʯʘʿ Stardust Marine ʿʝ ʧʦʩʪʘʚʠʦ ʧʨʝʮʠʟʥʠʿʝ ʩʤʝʨʥʠʮʝ ʢʘʢʦ 

ʪʨʝʙʘ ʧʦʩʪʫʧʘʪʠ ʫ ʦʚʘʢʚʠʤ ʩʠʪʫʘʮʠʿʘʤʘ.  

ɿʘʢˀʫʯʘʢ ʿʝ ʜʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʧʦʩʪʦʿʠ ʝʬʝʢʪʠʚʥʘ ʢʦʥʪʨʦʣʘ ʩʨʝʜʩʪʘʚʘ 

ʧʨʝʜʫʟʝ˂ʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʢʘʢʦ ʙʠ ʩʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ ʜʨʞʘʚʥʠʤ ʠʟʚʦʨʠʤʘ. ʋ 

ʩʢʣʘʜʫ ʩʘ ʨʝʰʝˁʠʤʘ ɼʠʨʝʢʪʠʚʝ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ, ʫʪʠʮʘʿ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘ 

ʜʘ ʙʫʜʝ ʜʦʤʠʥʘʥʪʘʥ, ʰʪʦ ʥʝ˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʩʘʤʦ ʧʨʘʚʥʦ, ʚʝ˂ ʠ ʬʘʢʪʠʯʢʦ ʧʠʪʘˁʝ. 

ʉʪʦʛʘ ˂ʝ ʙʠʪʠ ʥʝʦʧʭʦʜʥʦ ʙʨʠʞˀʠʚʦ ʠʩʧʠʪʘʪʠ ʦʜʥʦʩʝ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʠ ʜʨʞʘʚʝ ʫ 

ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ, ʰʪʦ ʯʝʩʪʦ ʤʦʞʝ ʠʟʘʟʚʘʪʠ ʧʨʘʢʪʠʯʥʝ ʧʨʦʙʣʝʤʝ. 

 

2.2.2.5  ʇʨʠʧʠʩʠʚʦʩʪ ʜʘʪʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ 

 

ʅʘʢʦʥ ʰʪʦ ʿʝ ʙʣʠʞʝ ʨʘʟʤʦʪʨʝʥʦ ʧʠʪʘˁʝ ʪʫʤʘʯʝˁʘ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ, 

(ʦʜʥʦʩʥʦ 107(1) ʋʌɽʋ) ʫ ʧʨʘʢʩʠ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ, ʥʘʨʦʯʠʪʦ ʜʝʣʘ ʦʚʦʛ ʯʣʘʥʘ ʢʦʿʠ 

ʩʝ ʦʜʥʦʩʠ ʥʘ ʧʦʤʦ˂ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʠʩʪʘ˂ʠ ʜʘ ʩʝ ʿʘʚʠʣʘ ʿʦʰ 

ʿʝʜʥʘ ʥʝʜʦʫʤʠʮʘ ʧʦ ʧʠʪʘˁʫ ʧʨʠʤʝʥʝ ʧʦʤʝʥʫʪʦʛ ʯʣʘʥʘ ʫ ʧʨʘʢʩʠ. ʅʘʠʤʝ, ʫʢʦʣʠʢʦ 

ʩʝ ʠ ʫʪʚʨʜʠ ʜʘ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʠʤ ʠʟʚʦʨʠʤʘ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ 

ʩʝ ʜʘʪʘ ʤʝʨʘ ʤʦʞʝ ʧʨʠʧʠʩʘʪʠ (imputable, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ.  

ɼʘʢʣʝ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʢʫʤʫʣʘʪʠʚʥʦ ʠʩʧʫˁʝˁʝ ʜʚʘ ʫʩʣʦʚʘ: ʘ) ʜʘ ʧʦʤʦ˂ 

ʧʦʪʠʯʝ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʠ ʙ) ʜʘ ʩʝ ʤʦʞʝ ʧʨʠʧʠʩʘʪʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ.  ɸʢʦ 

ʤʘʢʘʨ ʿʝʜʘʥ ʦʜ ˁʠʭ ʥʠʿʝ ʠʩʧʫˁʝʥ, ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʩʝ ʥʝ˂ʝ ʤʦ˂ʠ ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ 
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ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʇʨʠʧʠʩʠʚʦʩʪ ʤʝʨʝ ʧʦʤʦ˂ʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ ʩʝ ʨʝʣʘʪʠʚʥʦ ʣʘʢʦ 

ʤʦʞʝ ʫʪʚʨʜʠʪʠ ʫ ʩʠʪʫʘʮʠʿʘʤʘ ʢʘʜʘ ʿʝ ʿʘʚʥʘ ʚʣʘʩʪ ʥʘ ʮʝʥʪʨʘʣʥʦʤ, ʨʝʛʠʦʥʘʣʥʦʤ ʠʣʠ 

ʣʦʢʘʣʥʦʤ ʥʠʚʦʫ ʜʠʨʝʢʪʥʦ ʦʜʛʦʚʦʨʥʘ ʟʘ ʪʠʧʦʚʝ ʝʢʦʥʦʤʩʢʝ ʠʥʪʝʨʚʝʥʮʠʿʝ 

ʦʙʫʭʚʘ˂ʝʥʝ ʯʣʘʥʦʤ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ, ʩʘʜʘ 107(1) ʋʌɽʋ
136
. ʄʝʹʫʪʠʤ, ʧʨʦʙʣʝʤʠ 

ʤʦʛʫ ʥʘʩʪʘʪʠ ʫʢʦʣʠʢʦ ʩʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʦʜʣʫʯʝ ʜʘ ʧʦʩʨʝʜʥʠʤ ʧʫʪʝʤ ʜʦʜʝʣʝ 

ʧʦʤʦ˂. 

ʊʦ ʧʠʪʘˁʝ ʿʝ ʧʦʩʝʙʥʦ ʜʦʰʣʦ ʜʦ ʠʟʨʘʞʘʿʘ ʫ ʩʣʫʯʘʿʫ Stardust Marine
137

, ʛʜʝ ʿʝ 

ʂʦʤʠʩʠʿʘ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʩʝ ʪʫ ʨʘʜʠ ʦ ʤʝʨʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʿʝʨ ʩʫ Altus ʠ SBT, 

ʬʠʣʠʿʘʣʝ Crédit Lyonnais ʢʦʿʘ ʿʝ ʙʠʣʘ ʫ ʜʨʞʘʚʥʦʤ ʚʣʘʩʥʠʰʪʚʫ, ʜʘʣʝ ʬʠʥʘʥʩʠʿʩʢʫ 

ʧʦʜʨʰʢʫ ʧʦʤʝʥʫʪʦʿ ʢʦʤʧʘʥʠʿʠ Stardust. ʋʧʨʘʚʦ ʿʝ ʯʠˁʝʥʠʮʘ ʧʦ ʢʦʿʦʿ ʩʫ ʧʦʤʝʥʫʪʠ 

ʩʫʙʿʝʢʪʠ ʙʠʣʠ ʫ ʚʣʘʩʥʠʰʪʚʫ ʜʨʞʘʚʝ ʙʠʣʘ ʜʦʚʦˀʥʘ ʢʘʢʦ ʙʠ ʩʝ ʠʩʧʣʘʪʝ ʢʦʤʧʘʥʠʿʠ 

Stardust ʤʦʛʣʝ ʧʨʠʧʠʩʘʪʠ ʜʨʞʘʚʠ. 

ʄʝʹʫʪʠʤ, ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʜʨʫʛʘʯʠʿʠ ʩʪʘʚ ʧʦ ʧʠʪʘˁʫ ʧʨʠʧʠʩʠʚʦʩʪʠ ʦʚʠʭ 

ʪʨʘʥʩʘʢʮʠʿʘ ʜʨʞʘʚʠ. ʉʤʘʪʨʘʦ ʿʝ ʜʘ ʥʠʿʝ ʜʦʚʦˀʥʦ ʜʘ ʩʝ ʫʟʤʝ ʫ ʦʙʟʠʨ ʩʘʤʦ 

ʯʠˁʝʥʠʮʘ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʿʘʚʥʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʫ ʩʤʠʩʣʫ ɼʠʨʝʢʪʠʚʝ 

80/723/ɽɽʉ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʬʠʥʘʥʩʠʿʩʢʠʭ ʦʜʥʦʩʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ 

ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, ʚʝ˂ ʿʝ ʥʝʦʧʭʦʜʥʦ ʫʟʝʪʠ ʫ ʦʙʟʠʨ ʠ ʜʨʫʛʝ ʬʘʢʪʦʨʝ. ʀʩʪʦʚʨʝʤʝʥʦ, 

ʉʫʜ ʿʝ ʩʤʘʪʨʘʦ ʜʘ ʠ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʿʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫ ʤʦʛʫ˂ʥʦʩʪʠ ʜʘ 

ʢʦʥʪʨʦʣʠʰʝ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ ʠ ʚʨʰʠ ʜʦʤʠʥʘʥʪʘʥ ʫʪʠʮʘʿ ʥʘ ˁʝʛʦʚʦ ʧʦʩʣʦʚʘˁʝ, ʥʝ 

ʤʦʞʝ ʩʝ ʩʘ ʩʠʛʫʨʥʦʰ˂ʫ ʪʚʨʜʠʪʠ ʜʘ ʪʘʢʚʘ ʢʦʥʪʨʦʣʘ ʠ ʫʪʠʮʘʿ ʟʘʠʩʪʘ ʧʦʩʪʦʿʝ ʫ 

ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ. ʊʘʢʦʹʝ, ʥʝ ʤʦʞʝ ʩʝ ʧʨʝʪʧʦʩʪʘʚʠʪʠ ʥʠ ʜʘ ʣʠ ʩʫ ʜʨʞʘʚʥʠ 

ʦʨʛʘʥʠ ʠʤʘʣʠ ʫʪʠʮʘʿ ʥʘ ʜʦʥʦʰʝˁʝ ʩʧʦʨʥʝ ʤʝʨʝ. ʏʘʢ ʠ ʫʢʦʣʠʢʦ ʙʠ ʧʦʩʪʦʿʘʣʘ 

ʠʟʚʝʩʥʘ ʩʫʤˁʘ ʫ ʧʦʛʣʝʜʫ ʫʪʠʮʘʿʘ ʜʨʞʘʚʝ ʥʘ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ, ʦʜʥʦʩʥʦ ʧʦʤʝʥʫʪʝ 

ʬʠʣʠʿʘʣʝ, ʪʘʢʦ ʥʝʰʪʦ ʙʠ ʙʠʣʦ ʿʘʢʦ ʪʝʰʢʦ ʜʦʢʘʟʘʪʠ, ʫʧʨʘʚʦ ʩ ʦʙʟʠʨʦʤ ʥʘ 

ʩʧʝʮʠʿʘʣʥʝ ʚʝʟʝ ʜʨʞʘʚʝ ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ
138

.  

ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʘʚʝʜʝʥʦ, ʉʫʜ ʿʝ ʟʘʢˀʫʯʠʦ ʜʘ ʩʝ ʧʨʠʧʠʩʠʚʦʩʪ (imputability) 

ʦʜʥʦʩʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʜʨʞʘʚʠ ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʥʝ ʩʘʤʦ ʥʘ ʦʩʥʦʚʫ ʯʠˁʝʥʠʮʝ ʜʘ ʩʝ 

ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʿʘʚʥʦʤ ʧʨʝʜʫʟʝ˂ʫ, ʥʝʛʦ ʥʘ ʦʩʥʦʚʫ ʩʝʪʘ ʧʦʢʘʟʘʪʝˀʘ ʢʦʿʠ ʧʨʦʠʩʪʠʯʫ 
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 Rydelski, M.S., op.cit., ʩʪʨ. 44. 
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ʠʟ ʦʢʦʣʥʦʩʪʠ ʩʣʫʯʘʿʘ ʠ ʢʦʥʪʝʢʩʪʘ ʫ ʢʦʿʝʤ ʿʝ ʦʜʥʦʩʥʘ ʤʝʨʘ ʧʨʝʜʫʟʝʪʘ. ʊʠ 

ʧʦʢʘʟʘʪʝˀʠ ʩʫ, ʧʦ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʧʨʘʚʥʠ ʩʪʘʪʫʩ ʢʦʤʧʘʥʠʿʝ, ʠʥʪʝʥʟʠʪʝʪ ʢʦʥʪʨʦʣʝ 

ʜʨʞʘʚʝ ʥʘʜ ʤʝʥʘ˅ʤʝʥʪʦʤ ʦʜʥʦʩʥʝ ʢʦʤʧʘʥʠʿʝ, ʧʨʠʨʦʜʘ ˁʝʥʝ ʘʢʪʠʚʥʦʩʪʠ ʠ 

ʩʣʠʯʥʦ
139
. ʉʪʦʛʘ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʜʨʫʛʘʯʠʿʠ ʩʪʘʚ ʠ ʟʘʢˀʫʯʠʦ ʜʘ ʿʝ 

ʂʦʤʠʩʠʿʘ ʧʦʛʨʝʰʥʦ ʧʨʦʪʫʤʘʯʠʣʘ ʜʘ ʩʝ ʩʧʦʨʥʘ ʤʝʨʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʤʦʞʝ 

ʧʨʠʧʠʩʘʪʠ ʌʨʘʥʮʫʩʢʦʿ. 

ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Pearle
140

, ʫ ʢʦʤʝ ʩʫ ʪʨʠ ʢʦʤʧʘʥʠʿʝ ʫ ʦʙʣʘʩʪʠ 

ʪʨʛʦʚʠʥʝ ʦʧʪʠʯʢʦʤ ʦʧʨʝʤʦʤ ʙʠʣʝ ʯʣʘʥʠʮʝ ɹʦʨʜʘ, ʦʜʥʦʩʥʦ ʪʨʛʦʚʘʯʢʝ ʘʩʦʮʠʿʘʮʠʿʝ 

ʢʦʿʘ ʿʝ ʧʦʪʧʘʜʘʣʘ ʧʦʜ ʭʦʣʘʥʜʩʢʠ ʟʘʢʦʥ ʦ ʦʨʛʘʥʠʟʘʮʠʿʠ ʧʦʩʣʦʚʘˁʘ ʘ ʧʦ ʢʦʿʝʤ ʩʫ 

ʪʨʛʦʚʘʯʢʝ ʘʩʦʮʠʿʘʮʠʿʝ ʤʦʛʣʝ ʜʘ ʫʚʝʜʫ ʦʙʘʚʝʟʫʿʫ˂ʝ ʥʘʢʥʘʜʝ ʟʘ ʩʚʦʿʝ ʯʣʘʥoʚʝ. 

ʇʨʦʙʣʝʤ ʿʝ ʥʘʩʪʘʦ ʦʥʜʘ ʢʘʜʘ ʿʝ ɹʦʨʜ ʧʦ ʥʘʣʦʛʫ ʫʜʨʫʞʝˁʘ ʧʨʠʚʘʪʥʠʭ ʪʨʛʦʚʘʮʘ 

ʦʧʪʠʯʢʝ ʦʧʨʝʤʝ ʦʜʨʝʜʠʦ ʥʘʢʥʘʜʫ ʢʦʿʫ ʩʫ ʩʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʣʝ ʜʘ ʧʣʘʪʝ, ʫ ʮʠˀʫ 

ʩʧʨʦʚʦʹʝˁʘ ʨʝʢʣʘʤʥʝ ʢʘʤʧʘˁʝ ʫ ʠʥʪʝʨʝʩʫ ʩʚʠʭ ʯʣʘʥʦʚʘ ʦʚʝ ʘʩʦʮʠʿʘʮʠʿʝ. 

ʇʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ ʩʫ ʪʚʨʜʠʣʝ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ 

ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ Eɿ. ʄʝʹʫʪʠʤ, ʉʫʜ ʿʝ ʠ ʦʚʜʝ ʟʘʫʟʝʦ ʩʪʘʚ, ʢʘʦ ʫ ʩʣʫʯʘʿʫ 

Stardust Marine, ʜʘ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʥʝ ʤʦʞʝ ʙʠʪʠ ʨʝʯʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʉʚʦʿ 

ʩʪʘʚ ʿʝ ʧʦʪʢʨʝʧʠʦ ʯʠˁʝʥʠʮʦʤ ʜʘ ʩʨʝʜʩʪʚʘ ʥʘʤʝˁʝʥʘ ʟʘ ʩʧʨʦʚʦʹʝˁʝ ʨʝʢʣʘʤʥʝ 

ʢʘʤʧʘˁʝ ʥʝ ʧʦʪʠʯʫ ʦʜ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ (ʍʦʣʘʥʜʠʿʝ), ʚʝ˂ ʩʫ ʧʨʠʢʫʧˀʝʥʘ ʦʜ ʯʣʘʥʦʚʘ 

ʦʚʝ ʘʩʦʮʠʿʘʮʠʿʝ. ʇʨʝʤʘ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʫʧʨʘʚʦ ʿʝ ʯʠˁʝʥʠʮʘ ʧʦ ʢʦʿʦʿ ʩʫ ʪʨʦʰʢʦʚʠ 

ʨʝʢʣʘʤʥʝ ʢʘʤʧʘˁʝ ʪʨʝʙʘʣʦ ʜʘ ʙʫʜʫ ʧʦʢʨʠʚʝʥʠ ʦʜ ʩʪʨʘʥʝ ʯʣʘʥʦʚʘ ɹʦʨʜʘ, ʙʠʣʘ 

ʜʦʚʦˀʥʘ ʜʘ ʩʝ ʟʘʢˀʫʯʠ ʜʘ ʧʦʩʪʫʧʘʢ ɹʦʨʜʘ ʥʠʿʝ ʠʤʘʦ ʟʘ ʮʠˀ ʜʘ ʩʪʚʦʨʠ ʧʨʝʜʥʦʩʪ 

ʢʦʿʘ ʙʠ ʤʦʛʣʘ ʢʦʥʩʪʠʪʫʠʩʘʪʠ ʜʦʜʘʪʥʠ ʪʝʨʝʪ ʟʘ ʜʨʞʘʚʫ ʠʣʠ ʪʦ ʪʝʣʦ
141
. ʊʘʢʦʹʝ, 

ʧʦʩʪʫʧʘʢ ɹʦʨʜʘ ʿʝ ʙʠʦ ʨʝʟʫʣʪʘʪ ʠʥʠʮʠʿʘʪʠʚʝ ʫʜʨʫʞʝˁʘ ʢʦʿʝ ʿʝ ʙʠʣʦ ʧʨʠʚʘʪʥʘ 

ʘʩʦʮʠʿʘʮʠʿʘ ʪʨʛʦʚʘʮʘ ʦʧʪʠʯʢʦʤ ʦʧʨʝʤʦʤ, ʘ ʥʝ ʧʦʜ ʢʦʥʪʨʦʣʦʤ ʠʣʠ ʫʪʠʮʘʿʝʤ 

ʜʨʞʘʚʝ. ʉʪʦʛʘ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʥʘʚʝʜʝʥʠ ʩʪʘʚ ʦ ʥʝʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 
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ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʦʚʦʛ ʩʣʫʯʘʿʘ, ʩʪʘʚ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʙʠʦ ʿʝ ʩʘʩʚʠʤ ʜʨʫʛʘʯʠʿʠ 

ʫ ʩʣʫʯʘʿʫ Steinike & Weinlig
142

, ʛʜʝ ʿʝ ʬʦʥʜ ʝʢʚʠʚʘʣʝʥʪʘʥ ʦʥʦʤ ʠʟ ʩʣʫʯʘʿʘ Pearle 

ʙʠʦ ʜʠʨʝʢʪʥʦ ʬʠʥʘʥʩʠʨʘʥ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʠ ʥʘ ʦʩʥʦʚʫ ʟʘʢʦʥʘ ʢʦʿʠʤ ʿʝ ʬʦʥʜ 

ʬʦʨʤʠʨʘʥ. ʆʚʜʝ ʩʝ ʨʘʜʠʣʦ ʦ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʫʧʨʘʚʦ ʟʘʪʦ 

ʰʪʦ ʿʝ ʙʠʣʦ ʥʝʩʧʦʨʥʦ ʫʯʝʰ˂ʝ ʜʨʞʘʚʝ ʫ ʬʠʥʘʥʩʠʨʘˁʫ ʬʦʥʜʘ. ʉʪʦʛʘ ʿʝ ʦʚʜʝ ʫʩʣʦʚ 

Ăʧʨʠʧʠʩʠʚʦʩʪʠñ ʜʨʞʘʚʠ ʙʠʦ ʫ ʧʦʪʧʫʥʦʩʪʠ ʠʩʧʫˁʝʥ. 

ʉʣʠʯʥʫ ʦʜʣʫʢʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʜʦʥʝʣʝ ʩʫ ʠ ʫ ʩʣʫʯʘʿʫ Alfa Romeo
143

, ʛʜʝ 

ʿʝ ʉʫʜ ʩʤʘʪʨʘʦ ʜʘ ʩʝ ʬʠʥʘʥʩʠʿʩʢʘ ʧʦʤʦ˂ ʦʜ ʩʪʨʘʥʝ ʭʦʣʜʠʥʛ ʢʦʤʧʘʥʠʿʝ 

Finmeccanica ʢʦʤʧʘʥʠʿʠ Alfa Romeo ʤʦʞʝ ʧʨʠʧʠʩʘʪʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ (ʀʪʘʣʠʿʠ). 

ʆʚʘʢʘʚ ʩʪʘʚ ʉʫʜ ʿʝ ʫʪʝʤʝˀʠʦ ʥʘ ʯʠˁʝʥʠʮʠ ʜʘ ʿʝ ʢʦʤʧʘʥʠʿʘ Finmeccanica ʙʠʣʘ 

ʬʠʣʠʿʘʣʘ ʢʦʤʧʘʥʠʿʝ IRL, ʫ ʢʦʿʦʿ ʿʝ ʜʨʞʘʚʘ ʢʦʥʪʨʦʣʠʩʘʣʘ ʫʧʨʘʚʥʠ ʦʜʙʦʨ ʠ 

ʜʦʥʦʩʠʣʘ ʨʘʟʣʠʯʠʪʝ ʦʜʣʫʢʝ ʫ ˁʝʥʦ ʠʤʝ. ʆʩʠʤ ʪʦʛʘ, ʢʦʤʧʘʥʠʿʘ IRL ʿʝ ʧʦʩʪʘʚˀʘʣʘ 

ʯʣʘʥʦʚʝ ʫʧʨʘʚʥʦʛ ʦʜʙʦʨʘ ʢʦʤʧʘʥʠʿʝ Finmeccanica, ʘ ʦʜ ˁʝ ʩʫ ʧʦʪʠʮʘʣʘ ʠ 

ʬʠʥʘʥʩʠʿʩʢʘ ʩʨʝʜʩʪʚʘ ʢʦʿʘ ʩʫ ʜʦʜʝˀʝʥʘ ʢʦʤʧʘʥʠʿʠ Alfa Romeo ʧʨʝʢʦ Finmeccanica. 

ɼʘʢʣʝ, ʦʚʝ ʯʠˁʝʥʠʮʝ ʩʫ ʙʠʣʝ ʜʦʚʦˀʥʝ ʉʫʜʫ ʜʘ ʠʟʚʝʜʝ ʟʘʢˀʫʯʘʢ ʦ ʧʨʠʧʠʩʠʚʦʩʪʠ 

ʧʦʤʦ˂ʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ. ʉʣʫʯʘʿ ʿʝ ʟʥʘʯʘʿʘʥ ʧʦ ʪʦʤʝ ʰʪʦ ʩʝ ʧʦʢʘʟʘʣʦ ʜʘ ˂ʝ ʩʝ 

ʧʦʤʦ˂ ʤʦ˂ʠ ʧʨʠʧʠʩʘʪʠ ʜʨʞʘʚʠ ʠ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʦʥʘ ʥʠʿʝ ʙʠʣʘ ʥʘʤʝʥʩʢʠ 

ʦʧʨʝʜʝˀʝʥʘ ʧʨʠʤʘʦʮʫ ʧʦʤʦ˂ʠ, ʚʝ˂ ʬʠʣʠʿʘʣʠ. 

ɼʘˀʝ, ʫ ʧʨʘʢʩʠ ʩʫ ʩʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʯʝʩʪʦ ʧʦʟʠʚʘʣʝ ʥʘ ʟʘʢʦʥʩʢʝ ʠ ʜʨʫʛʝ 

ʧʨʦʧʠʩʝ ʢʘʢʦ ʙʠ ʠʟʙʝʛʣʝ ʜʘ ʩʝ ʧʦʤʦ˂ ʧʨʠʧʠʰʝ ˁʠʤʘ. ʊʠʧʠʯʘʥ ʧʨʠʤʝʨ ʦʚʘʢʚʠʭ 

ʧʦʢʫʰʘʿʘ ʙʠʦ ʿʝ ʚʠʜˀʠʚ ʫ ʩʣʫʯʘʿʫ Air France
144
, ʛʜʝ ʩʝ ʌʨʘʥʮʫʩʢʘ ʧʦʟʚʘʣʘ ʥʘ 

ʦʜʨʝʹʝʥʝ ʟʘʢʦʥʩʢʝ ʧʨʦʧʠʩʝ ʢʦʿʠ ʩʫ ʿʝʜʥʦʤ ʿʘʚʥʦʤ ʪʝʣʫ ʦʤʦʛʫ˂ʘʚʘʣʠ ʦʜʨʝʹʝʥʠ 

ʩʪʝʧʝʥ ʘʫʪʦʥʦʤʠʿʝ ʫ ʧʦʛʣʝʜʫ ʜʦʥʦʰʝˁʘ ʧʦʩʣʦʚʥʠʭ ʦʜʣʫʢʘ. ʄʝʹʫʪʠʤ, ʉʫʜ ʩʝ ʥʠʿʝ 

ʩʣʦʞʠʦ ʩʘ ʦʚʘʢʚʠʤ ʥʘʚʦʜʠʤʘ ʠ ʟʘʫʟʝʦ ʿʝ ʩʪʘʚ ʜʘ ʩʝ ʧʦʤʦ˂, ʢʦʿʫ ʿʝ ʪʦ ʪʝʣʦ ʜʦʜʝʣʠʣʦ 

ʥʘʮʠʦʥʘʣʥʦʤ ʘʚʠʦʧʨʝʚʦʟʥʠʢʫ, ʤʦʞʝ ʧʨʠʧʠʩʘʪʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ. ʆʚʘʢʘʚ ʩʪʘʚ ʉʫʜ 

ʿʝ ʟʘʩʥʦʚʘʦ ʢʘʢʦ ʥʘ ʯʠˁʝʥʠʮʠ ʜʘ ʿʝ ʜʨʞʘʚʘ ʧʦʩʪʘʚˀʘʣʘ ʯʣʘʥʦʚʝ ʫʧʨʘʚʥʦʛ ʦʜʙʦʨʘ ʠ 

ʛʝʥʝʨʘʣʥʦʛ ʜʠʨʝʢʪʦʨʘ, ʪʘʢʦ ʠ ʥʘ ʩʪʘʚʫ ʜʘ ʟʘʢʦʥʩʢʘ ʨʝʛʫʣʘʪʠʚʘ ʥʘ ʢʦʿʫ ʩʝ ʧʦʟʠʚʘ 

ʌʨʘʥʮʫʩʢʘ ʥʝ ʦʜʫʟʠʤʘ ʪʦʤ ʪʝʣʫ Ăʿʘʚʥʠñ ʢʘʨʘʢʪʝʨ, ʚʝ˂ ʧʨʝʜʩʪʘʚˀʘ ʩʘʤʦ Ăʜʝʦ 
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ʠʥʪʝʨʥʝ ʦʨʛʘʥʠʟʘʮʠʿʝ ʿʘʚʥʦʛ ʩʝʢʪʦʨʘñ. ɼʘʢʣʝ, ʠʟ ʦʜʣʫʢʝ ʉʫʜʘ ʩʝ ʤʦʞʝ ʫʦʯʠʪʠ 

ʚʘʞʘʥ ʩʪʘʚ ʜʘ ʘʫʪʦʥʦʤʥʦʩʪ ʢʦʿʘ ʿʝ ʦʙʝʟʙʝʹʝʥʘ ʥʝʢʦʤ ʿʘʚʥʦʤ ʪʝʣʫ, ʥʘ ʪʝʤʝˀʫ 

ʟʘʢʦʥʩʢʝ ʨʝʛʫʣʘʪʠʚʝ, ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʘʨʛʫʤʝʥʪ ʧʨʦʪʠʚ ʧʨʠʧʠʩʠʚʘˁʘ ʧʦʤʦ˂ʠ 

ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ.  

ʅʘʿʟʘʜ, ʧʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʩʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʠʩʫ ʧʦʟʠʚʘʣʝ ʩʘʤʦ ʥʘ 

ʥʘʮʠʦʥʘʣʥʦ ʟʘʢʦʥʦʜʘʚʩʪʚʦ ʢʘʢʦ ʙʠ ʠʟʙʝʛʣʝ ʧʨʠʧʠʩʠʚʘˁʝ ʧʦʤʦ˂ʠ, ʚʝ˂ ʩʫ ʩʝ ʯʝʩʪʦ 

ʦʩʣʘˁʘʣʝ ʠ ʥʘ ʢʦʤʫʥʠʪʘʨʥʦ ʧʨʘʚʦ. ʊʘʢʦ ʿʝ ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ Deutsche Bahn
145
, ʛʜʝ ʿʝ 

ʉʫʜ ʩʪʘʦ ʥʘ ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʧʦʨʝʩʢʦ ʠʟʫʟʝ˂ʝ ʟʘ ʞʝʣʝʟʥʠʯʢʠ ʩʘʦʙʨʘ˂ʘʿ, ʢʦʿʝ ʿʝ 

ʧʨʝʜʚʠʜʝʣʦ ʥʝʤʘʯʢʦ ʟʘʢʦʥʦʜʘʚʩʪʚʦ ʥʘ ʙʘʟʠ ʿʝʜʥʝ ʜʠʨʝʢʪʠʚʝ ʢʦʿʘ ʿʝ ʚʘʞʠʣʘ ʫ ɽʋ, 

ʧʨʝʜʩʪʘʚˀʘ ʧʦʤʦ˂ ʢʦʿʘ ʩʝ ʤʦʞʝ ʧʨʠʧʠʩʘʪʠ ʥʝʤʘʯʢʦʿ ʜʨʞʘʚʠ. ɹʫʜʫ˂ʠ ʜʘ ʪʘʢʘʚ 

ʧʦʩʪʫʧʘʢ ʥʠʿʝ ʙʠʦ ʦʙʘʚʝʟʫʿʫ˂ʠ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʚʝ˂ ʿʝ ʧʨʝʜʩʪʘʚˀʘʦ, ʧʨʝʤʘ ʩʣʦʚʫ 

ʪʝ ʜʠʨʝʢʪʠʚʝ, ʠʟʨʘʟ ʜʠʩʢʨʝʮʠʦʥʠʭ ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʘ ʩʫ ʪʦʤ ʜʠʨʝʢʪʠʚʦʤ ʜʘʪʘ 

ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʉʫʜ ʩʝ ʥʝʛʘʪʠʚʥʦ ʦʜʨʝʜʠʦ ʧʨʝʤʘ ʪʘʢʚʦʤ ʧʦʩʪʫʧʢʫ. ʉ ʜʨʫʛʝ 

ʩʪʨʘʥʝ, ʫ ʧʦʛʣʝʜʫ ʩʣʠʯʥʦʛ ʧʦʨʝʩʢʦʛ ʠʟʫʟʝ˂ʘ ʟʘ ʢʦʤʝʨʮʠʿʘʣʥʠ ʚʘʟʜʫʰʥʠ ʩʘʦʙʨʘ˂ʘʿ 

ʥʠʿʝ ʙʠʣʦ ʟʘʤʝʨʢʠ, ʿʝʨ ʿʝ ʪʘʢʚʘ ʤʝʨʘ ʧʦʨʝʩʢʝ ʧʦʣʠʪʠʢʝ ʙʠʣʘ ʦʙʘʚʝʟʥʘ ʟʘ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʧʦ ʦʩʥʦʚʫ ʠʩʪʝ ʜʠʨʝʢʪʠʚʝ.  

ʀʟ ʦʚʦʛʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʧʦʤʦ˂ ʢʦʿʘ ʩʝ ʜʦʜʝˀʫʿʝ ʦʜʨʝʹʝʥʠʤ 

ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ ʥʘ ʙʘʟʠ ʦʙʘʚʝʟʫʿʫ˂ʠʭ ʘʢʘʪʘ ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ (ʜʠʨʝʢʪʠʚʘ, 

ʫʨʝʜʙʠ ʠʣʠ ʦʜʣʫʢʘ), ʥʝ˂ʝ ʙʠʪʠ ʧʨʠʧʠʩʠʚʘ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʟʙʦʛ ʪʦʛʘ ʰʪʦ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʜʘ ʠʭ ʧʨʠʤʝʥʝ. ʆʙʨʥʫʪʦ, ʫʢʦʣʠʢʦ ʩʝ ʧʦʤʝʥʫʪʠʤ ʘʢʪʠʤʘ 

ʦʩʪʘʚˀʘʿʫ ʩʚʦʿʝʚʨʩʥʘ ʜʠʩʢʨʝʮʠʦʥʘ ʦʚʣʘʰ˂ʝˁʘ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʧʨʠʣʠʢʦʤ 

ˁʠʭʦʚʝ ʧʨʠʤʝʥʝ, ʪʘʜʘ ʿʝ ʤʦʛʫ˂ʝ ʜʘ ʩʝ ʦʜʥʦʩʥʘ ʤʝʨʘ ʧʦʤʦ˂ʠ ʧʨʠʧʠʰʝ ʜʨʞʘʚʠ 

ʯʣʘʥʠʮʠ. ʀʧʘʢ, ʪʨʝʙʘ ʫ ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʧʘʞˀʠʚʦ ʧʨʦʪʫʤʘʯʠʪʠ 

ʨʝʣʝʚʘʥʪʥʠ ʧʨʘʚʥʠ ʘʢʪ ʢʘʢʦ ʙʠ ʩʝ ʫʪʨʜʠʣʦ ʜʘ ʣʠ ʿʝ ʧʦʩʪʫʧʘʢ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʧʨʝʜʩʪʘʚˀʘʦ ʘʢʪ ʠʩʧʫˁʝˁʘ ʧʨʘʚʥʝ ʦʙʘʚʝʟʝ ʠʣʠ ʿʝ ʙʠʦ ʠʟʨʘʟ ʜʠʩʢʨʝʮʠʦʥʠʭ 

ʦʚʣʘʰ˂ʝˁʘ. 

ɼʘʢʣʝ, ʠʟ ʩʚʝʛʘ ʨʝʯʝʥʦʛ ʧʨʦʠʟʣʘʟʠ ʜʘ ˂ʝ ʫ ʧʨʘʢʩʠ ʙʠʪʠ ʜʦʩʪʘ ʪʝʰʢʦ 

ʜʝʬʠʥʠʩʘʪʠ ʥʝʢʝ ʧʨʝʮʠʟʥʠʿʝ ʢʨʠʪʝʨʠʿʫʤʝ ʥʘ ʦʩʥʦʚʫ ʢʦʿʠʭ ˂ʝ ʩʝ ʧʨʦʮʝʥʠʪʠ ʜʘ ʣʠ 

ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʠʣʠ ʥʝ. ʋʪʠʮʘʿ ʜʨʞʘʚʝ ʥʘ ʧʨʝʜʫʟʝ˂ʘ ʥʝʢʘʜ ʿʝ ʚʝʦʤʘ 

                                                           
145

 Case T-351/02 Deutsche Bahn v. Commission [2006]  



93 

 

ʣʘʢʦ ʫʪʚʨʜʠʪʠ (ʥʘ ʧʨʠʤʝʨ, ʢʘʜʘ ʿʝ ʿʘʚʥʘ ʚʣʘʩʪ ʥʘ ʮʝʥʪʨʘʣʥʦʤ, ʨʝʛʠʦʥʘʣʥʦʤ ʠʣʠ 

ʣʦʢʘʣʥʦʤ ʥʠʚʦʫ ʜʠʨʝʢʪʥʦ ʦʜʛʦʚʦʨʥʘ ʟʘ ʪʠʧʦʚʝ ʝʢʦʥʦʤʩʢʝ ʠʥʪʝʨʚʝʥʮʠʿʝ), ʘʣʠ ʠʩʪʦ 

ʪʘʢʦ ʩʝ ʦʥ ʤʦʞʝ ʿʘʚʠʪʠ ʠ ʫ ʧʨʠʢʨʠʚʝʥʦʤ ʦʙʣʠʢʫ. ʋʧʨʘʚʦ ʩʫ ʧʨʠʢʨʠʚʝʥʠ ʦʙʣʠʮʠ 

ʫʪʠʮʘʿʘ ʜʨʞʘʚʝ ʥʘ ʧʨʝʜʫʟʝ˂ʘ ʧʨʘʚʠ ʠʟʘʟʦʚ ʟʘ ʂʦʤʠʩʠʿʫ ʠ ʉʫʜ, ʙʫʜʫ˂ʠ ʜʘ ʩʝ 

ʧʦʢʘʟʘʣʦ ʜʘ, ʠʘʢʦ ʥʘ ʧʨʚʠ ʧʦʛʣʝʜ ʧʦʩʪʦʿʠ ʥʝʢʘʢʘʚ ʫʪʠʮʘʿ ʜʨʞʘʚʝ ʥʘ ʦʜʥʦʩʥʫ 

ʢʦʤʧʘʥʠʿʫ, ʪʦ ʤʦʞʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʩʘʤʦ ʧʨʠʚʠʜ. ʉʣʫʯʘʿ Pearle ʿʝ ʢʣʘʩʠʯʘʥ ʧʨʠʤʝʨ 

ʢʦʣʠʢʦ ʦʚʘ ʧʠʪʘˁʘ ʤʦʛʫ ʙʠʪʠ ʩʣʦʞʝʥʘ. ʉʪʦʛʘ, ʤʦʨʘ ʩʝ ʧʨʠʤʝʥʠʪʠ ʨʘʟʣʠʯʠʪ 

ʧʨʠʩʪʫʧ, ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʩʣʫʯʘʿʘ ʜʦ ʩʣʫʯʘʿʘ, ʰʪʦ ʥʝ ʠʩʢˀʫʯʫʿʝ ʧʦʥʝʢʘʜ ʜʦʩʪʘ 

ʢʨʝʘʪʠʚʥʦ ʪʫʤʘʯʝˁʝ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʠʣʠ ʉʫʜʘ. ʊʘʢʚʦ 

ʪʫʤʘʯʝˁʝ ʤʦʞʝ ʙʠʪʠ ʠ ʧʦʩʣʝʜʠʮʘ ʫʪʠʮʘʿʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʘ ʨʘʜ ʦʚʠʭ ʪʝʣʘ. ʏʘʢ ʠ 

ʫʢʦʣʠʢʦ ʙʠ ʧʦʩʪʦʿʘʣʘ ʠʟʚʝʩʥʘ ʩʫʤˁʘ ʫ ʧʦʛʣʝʜʫ ʫʪʠʮʘʿʘ ʜʨʞʘʚʝ ʥʘ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ, 

ʦʜʥʦʩʥʦ ʧʦʤʝʥʫʪʝ ʬʠʣʠʿʘʣʝ, ʪʘʢʦ ʥʝʰʪʦ ʙʠ ʙʠʣʦ ʿʘʢʦ ʪʝʰʢʦ ʜʦʢʘʟʘʪʠ, ʫʧʨʘʚʦ ʩ 

ʦʙʟʠʨʦʤ ʥʘ ʩʧʝʮʠʿʘʣʥʝ ʚʝʟʝ ʜʨʞʘʚʝ ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ. 

ʋ ʧʨʘʢʩʠ ʩʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʘ ʨʘʟʣʠʯʠʪʝ ʥʘʯʠʥʝ ʥʘʩʪʦʿʘʣʝ ʜʘ ʠʟʙʝʛʥʫ 

ʧʨʠʧʠʩʠʚʘˁʝ ʧʦʤʦ˂ʠ: ʘ) ʥʘʤʝʥʩʢʦʤ ʜʦʜʝʣʦʤ ʬʠʥʘʥʩʠʿʩʢʠʭ ʩʨʝʜʩʪʘʚʘ ʬʠʣʠʿʘʣʠ, 

ʧʨʝʢʦ ʢʦʿʝ ʿʝ ʦʥʘ ʜʘˀʝ ʧʨʦʩʣʝʹʝʥʘ ʧʨʠʤʘʦʮʫ; ʙ) ʧʦʟʠʚʘˁʝʤ ʥʘ ʥʘʮʠʦʥʘʣʥʫ ʧʨʘʚʥʫ 

ʨʝʛʫʣʘʪʠʚʫ; ʚ) ʦʩʣʘˁʘˁʝʤ ʥʘ ʘʫʪʦʥʦʤʘʥ ʩʪʘʪʫʩ ʥʝʢʦʛ ʩʫʙʿʝʢʪʘ ʢʦʿʠ ʿʝ ʧʨʝʪʭʦʜʥʦ 

ʦʩʠʛʫʨʘʥ ʟʘʢʦʥʩʢʠʤ ʦʜʨʝʜʙʘʤʘ, ʢʘʦ ʫ ʩʣʫʯʘʿʫ Air France; ʛ) ʧʦʟʠʚʘˁʝʤ ʥʘ 

ʦʙʘʚʝʟʫʿʫ˂ʝ ʘʢʪʝ ʢʦʿʠ ʚʘʞʝ ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ. ʅʘ ʦʚʘʢʚʝ ʧʦʢʫʰʘʿʝ ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ ʩʫ 

ʥʝʛʘʪʠʚʥʦ ʨʝʘʛʦʚʘʣʠ, ʪʨʝʪʠʨʘʿʫ˂ʠ ʠʭ ʢʘʦ ʧʦʢʫʰʘʿ ʟʘʦʙʠʣʘʞʝˁʘ ʦʜʨʝʜʘʙʘ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʅʘʨʦʯʠʪʦ ʿʝ ʧʦ ʪʦʤ ʧʠʪʘˁʫ ʙʠʦ ʠʥʪʝʨʝʩʘʥʪʘʥ ʩʣʫʯʘʿ Deutsche 

Bahn, ʛʜʝ ʿʝ ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ ʧʦʤʦ˂ ʢʦʿʘ ʩʝ ʜʦʜʝˀʫʿʝ ʦʜʨʝʹʝʥʠʤ ʧʨʠʚʨʝʜʥʠʤ 

ʩʫʙʿʝʢʪʠʤʘ ʥʘ ʙʘʟʠ ʦʙʘʚʝʟʫʿʫ˂ʠʭ ʘʢʘʪʘ ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ ʥʝ˂ʝ ʙʠʪʠ ʧʨʠʧʠʩʠʚʘ 

ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʜʘ ʠʭ ʧʨʠʤʝʥʝ. 

ʄʝʹʫʪʠʤ, ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʝ ʧʨʝʜʤʝʪʥʠʤ ʘʢʪʠʤʘ ʜʘʿʫ ʜʠʩʢʨʝʮʠʦʥʘ ʧʨʘʚʘ ʫ ʧʦʛʣʝʜʫ 

ʧʨʝʜʫʟʠʤʘˁʘ ʦʜʨʝʹʝʥʠʭ ʤʝʨʘ ʧʦʤʦ˂ʠ, ʪʘʜʘ ʩʝ ʦʥʝ ʤʦʛʫ ʧʨʠʧʠʩʘʪʠ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ.  

ɹʝʟ ʦʙʟʠʨʘ ʥʘ ʩʚʝ, ʯʠʥʠ ʩʝ ʜʘ ʟʘ ʠʩʧʫˁʝʥʦʩʪ ʩʪʘʥʜʘʨʜʘ Ăʧʨʠʧʠʩʠʚʦʩʪʠ 

ʧʦʤʦ˂ʠ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠñ ʥʠʩʫ ʧʨʦʧʠʩʘʥʠ ʥʝʢʠ ʛʝʥʝʨʘʣʥʠ ʢʨʠʪʝʨʠʿʫʤʠ, ʚʝ˂ ˂ʝ ʩʚʝ 

ʟʘʚʠʩʠʪʠ ʦʜ ʧʨʦʮʝʥʝ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʫ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ ʧʦʥʘʦʩʦʙ. ʆʚʘʢʚʘ 
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ʩʠʪʫʘʮʠʿʘ ʥʝʤʠʥʦʚʥʦ ʩʪʚʘʨʘ ʨʠʟʠʢ ʦʜ ʧʦʛʨʝʰʥʝ ʠʥʪʝʨʧʨʝʪʘʮʠʿʝ ʠ ʥʝʦʧʨʘʚʜʘʥʦʛ 

ʧʨʠʧʠʩʠʚʘˁʘ ʧʦʤʦ˂ʠ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. 

 

2.2.2.6 ʉʝʣʝʢʪʠʚʥʦʩʪ ʤʝʨʝ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʫ ʠʩʪʦʤ ʠʣʠ ʩʨʦʜʥʦʤ 

ʩʝʢʪʦʨʫ ʧʨʠʚʨʝʜʝ 

 

 2.2.2.6.1 ʆʧʰʪʝ ʥʘʧʦʤʝʥʝ 

 

ɿʘ ʙʦˀʝ ʨʘʟʫʤʝʚʘˁʝ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʧʦʪʨʝʙʥʦ ʿʝ ʨʘʟʿʘʩʥʠʪʠ ʠ ʦʥʘʿ ʜʝʦ 

ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʬʘʚʦʨʠʟʦʚʘˁʝ ʥʝʢʠʭ ʢʦʤʧʘʥʠʿʘ ʠʣʠ ʧʨʦʠʟʚʦʜˁʝ ʥʝʢʠʭ ʨʦʙʘ. ʊʦ 

ʿʝ ʿʘʢʦ ʚʘʞʥʦ ʫʯʠʥʠʪʠ, ʙʫʜʫ˂ʠ ʜʘ ʪʘʢʚʦ ʧʦʩʪʫʧʘˁʝ ʧʨʝʜʩʪʘʚˀʘ ʩʚʦʿʝʚʨʩʥʠ 

ʧʨʝʜʫʩʣʦʚ ʟʘ ʧʨʠʤʝʥʫ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʋʢʦʣʠʢʦ ʧʨʠʤʝʥʠʤʦ ʿʝʟʠʯʢʦ 

ʪʫʤʘʯʝˁʝ, ʤʦʞʝʤʦ ʟʘʢˀʫʯʠʪʠ ʜʘ ʦʚʘʿ ʜʝʦ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʧʨʝʪʧʦʩʪʘʚˀʘ 

ʧʦʩʪʦʿʘˁʝ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʦʜʥʦʩʥʦ ʜʘʚʘˁʝ ʧʨʝʜʥʦʩʪʠ ʩʘʤʦ 

ʦʜʨʝʹʝʥʠʤ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. ʉʝʣʝʢʪʠʚʥʦʩʪ ʩʝ, ʜʘʢʣʝ, ʩʧʨʦʚʦʜʠ ʥʘ ʜʚʘ 

ʨʘʟʣʠʯʠʪʘ ʥʘʯʠʥʘ: 1) ʬʘʚʦʨʠʟʦʚʘˁʝ ʧʦʿʝʜʠʥʠʭ ʢʦʤʧʘʥʠʿʘ ʠ 2) ʬʘʚʦʨʠʟʦʚʘˁʝ 

ʧʨʦʠʟʚʦʜˁʝ ʧʦʿʝʜʠʥʠʭ ʚʨʩʪʘ ʨʦʙʝ. ʂʦʿʠ ʛʦʜ ʜʘ ʩʝ ʦʜ ʥʘʚʝʜʝʥʠʭ ʦʙʣʠʢʘ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʧʨʠʤʝʥʝ ʫ ʧʨʘʢʩʠ, ʪʦ ʤʦʞʝ ʙʠʪʠ ʚʝʦʤʘ ʰʪʝʪʥʦ ʧʦ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ 

ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ, ʿʝʨ ʩʝ ʥʘ ʪʘʿ ʥʘʯʠʥ ʫʯʝʩʥʠʮʠ ʥʘ ʪʨʞʠʰʪʫ ʥʝʦʧʨʘʚʜʘʥʦ 

ʩʪʘʚˀʘʿʫ ʫ ʥʝʨʘʚʥʦʧʨʘʚʘʥ ʧʦʣʦʞʘʿ.  

ʆ ʩʝʣʝʢʪʠʚʥʦʤ ʧʨʠʩʪʫʧʫ ʤʦʞʝʤʦ ʛʦʚʦʨʠʪʠ ʩʘʤʦ ʦʥʜʘ ʢʘʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʬʘʚʦʨʠʟʫʿʫ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʧʦʩʣʫʿʫ ʫ ʠʩʪʦʤ ʠʣʠ ʩʨʦʜʥʦʤ ʩʝʢʪʦʨʫ ʧʨʠʚʨʝʜʝ
146

. 

ɼʘʢʣʝ, ʧʦʩʤʘʪʨʘˁʝ ʥʝ ʤʦʞʝʤʦ ʦʛʨʘʥʠʯʠʪʠ ʩʘʤʦ ʥʘ ʧʨʠʚʨʝʜʥʝ ʩʫʙʿʝʢʪʝ ʢʦʿʝ 

ʧʦʩʣʫʿʫ ʫ ʠʩʪʦʤ ʩʝʢʪʦʨʫ. ʂʦʤʧʘʥʠʿʝ ʚʨʣʦ ʯʝʩʪʦ ʦʙʘʚˀʘʿʫ ʫ ʠʩʪʦ ʚʨʝʤʝ ʚʠʰʝ 

ʨʘʟʣʠʯʠʪʠʭ ʜʝʣʘʪʥʦʩʪʠ ʢʦʿʝ ʤʦʛʫ ʙʠʪʠ ʤʝʹʫʩʦʙʥʦ ʧʦʚʝʟʘʥʝ ʠ ʩʨʦʜʥʝ. ʉʪʦʛʘ ʿʝ 

ʥʝʦʧʭʦʜʥʦ ʧʨʝʪʭʦʜʥʦ ʫʪʚʨʜʠʪʠ ʜʘ ʣʠ ʿʝ ʨʝʯ ʦ ʢʦʤʧʘʥʠʿʘʤʘ ʠʟ ʠʩʪʦʛ ʠʣʠ ʩʨʦʜʥʦʛ 

ʩʝʢʪʦʨʘ ʧʨʠʚʨʝʜʝ, ʢʘʢʦ ʙʠ ʩʝ ʫʦʧʰʪʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ ʧʦʩʪʦʿʘˁʫ ʩʝʣʝʢʪʠʚʥʦʩʪʠ 

ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

                                                           
146

 ɼʦʤʘʟʝʪ, ʉ., ʄʘʪʝʨʠʿʘʣʥʘ ʩʝʣʝʢʪʠʚʥʦʩʪ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʘʦ ʫʩʣʦʚ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 

107(1) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ, ʇʨʘʚʦ ʠ ʧʨʠʚʨʝʜʘ, ʙʨ. 1-3/2011, ʩʪʨ. 117. 
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ʋʢʦʣʠʢʦ ʩʝ ʥʘʚʝʜʝʥʘ ʜʠʣʝʤʘ ʦʪʢʣʦʥʠ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʢʘʢʦ ʫʪʚʨʜʠʪʠ 

ʝʛʟʘʢʪʥʦ ʜʘ ʣʠ ʩʝ ʫ ʜʘʪʦʿ ʩʠʪʫʘʮʠʿʠ ʨʘʜʠ ʦ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʠʣʠ ʥʝ? ʈʘʟʣʦʛ ʣʝʞʠ ʫ 

ʪʦʤʝ ʰʪʦ ʿʝ ʧʦʥʝʢʘʜ ʟʘʠʩʪʘ ʪʝʰʢʦ ʧʨʦʮʝʥʠʪʠ ʜʘ ʣʠ ʩʝ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʧʦʩʣʫʿʫ ʫ 

ʠʩʪʦʤ ʠʣʠ ʩʨʦʜʥʦʤ ʩʝʢʪʦʨʫ ʧʨʠʚʨʝʜʝ ʠ ʧʦʜ (ʨʝʣʘʪʠʚʥʦ) ʩʣʠʯʥʠʤ ʫʩʣʦʚʠʤʘ 

ʪʨʝʪʠʨʘʿʫ ʥʝʿʝʜʥʘʢʦ. ʋʢʦʣʠʢʦ ʙʠ ʩʝ ʫʪʚʨʜʠʣʦ ʜʘ ʩʝ ʢʦʤʧʘʥʠʿʝ ʪʨʝʪʠʨʘʿʫ ʥʝʿʝʜʥʘʢʦ, 

ʦʜʥʦʩʥʦ ʜʘ ʥʝʢʠ ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʠʤʘʿʫ ʦʜʨʝʹʝʥʝ ʧʦʚʣʘʩʪʠʮʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, 

ʫ ʪʦʿ ʩʠʪʫʘʮʠʿʠ ʙʠ ʩʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ ʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ.  

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʢʘʦ ʩʚʦʿʝʚʨʩʥʘ ʩʫʧʨʦʪʥʦʩʪ ʩʝʣʝʢʪʠʚʥʦʤ ʧʨʠʣʘʟʫ ʧʨʠʣʠʢʦʤ 

ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʿʘʚˀʘ ʩʝ ʛʝʥʝʨʘʣʥʠ (ʦʧʰʪʠ) ʧʨʠʩʪʫʧ. ʆʚʘʿ ʧʨʠʩʪʫʧ ʙʠ 

ʢʘʨʘʢʪʝʨʠʩʘʣʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʦʿʝ ʙʠ ʩʝ ʧʨʠʤʝˁʠʚʘʣʝ ʥʘ 

ʩʚʝ ʢʦʤʧʘʥʠʿʝ ʠʣʠ ʮʝʣʦʢʫʧʘʥ ʩʝʢʪʦʨ ʥʘʮʠʦʥʘʣʥʝ ʧʨʠʚʨʝʜʝ. ʋ ʩʣʫʯʘʿʫ ʜʘ ʩʝ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʦʧʨʝʜʝʣʠ ʟʘ ʪʘʢʘʚ ʧʨʠʩʪʫʧ, ʥʝ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. ʊʦ ʿʝ ʣʦʛʠʯʘʥ ʩʣʝʜ ʩʪʚʘʨʠ, ʿʝʨ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ 

ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʠʟ ʠʩʪʦʛ ʠʣʠ ʩʨʦʜʥʦʛ ʩʝʢʪʦʨʘ ʪʨʝʪʠʨʘʿʫ ʥʘ ʿʝʜʥʘʢ ʥʘʯʠʥ. 

ʀʧʘʢ, ʧʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʿʝ ʤʦʛʫ˂ʝ ʫʪʚʨʜʠʪʠ ʧʦʩʪʦʿʘˁʝ ʩʝʣʝʢʪʠʚʥʦʩʪʠ 

ʯʘʢ ʠ ʦʥʜʘ ʢʘʜʘ ʿʝ ʜʨʞʘʚʘ ʩʧʨʦʚʝʣʘ ʤʝʨʝ ʧʦʤʦ˂ʠ ʢʦʿʝ ʩʫ ʛʝʥʝʨʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ, ʢʘʦ 

ʠ ʜʘ ʩʝ ʥʝ ʤʦʨʘ ʫʚʝʢ ʨʘʜʠʪʠ ʦ ʩʝʣʝʢʪʠʚʥʦʤ ʧʨʠʩʪʫʧʫ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʿʝ ʜʨʞʘʚʘ 

ʜʦʜʝʣʠʣʘ ʧʦʤʦ˂ ʩʘʤʦ ʦʜʨʝʹʝʥʠʤ, ʘ ʥʝ ʩʚʠʤ, ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. ʊʦ ʿʝ ʜʦʢʘʟ 

ʜʘ ʩʝ ʩʝʣʝʢʪʠʚʥʦʩʪ ʥʝ ʤʦʞʝ ʧʦʩʤʘʪʨʘʪʠ ʮʨʥʦ-ʙʝʣʦ, ʚʝ˂ ʜʘ ʩʫ ʫ ʩʪʚʘʨʥʦʩʪʠ ʤʦʛʫ˂ʝ 

ʨʘʟʣʠʯʠʪʝ Ăʚʘʨʠʿʘʮʠʿʝñ ʠʟʤʝʹʫ ʦʚʘ ʜʚʘ ʩʫʧʨʦʪʩʪʘʚˀʝʥʘ ʧʦʣʘ. 

ʅʘ ʢʨʘʿʫ, ʘʥʘʣʠʟʘ ʩʣʫʯʘʿʝʚʘ ʠʟ ʧʨʘʢʩʝ ʧʦʢʘʟʫʿʝ ʜʘ ʩʝ ʩʝʣʝʢʪʠʚʥʦʩʪ ʤʦʞʝ 

ʿʘʚʠʪʠ ʫ ʜʚʘ ʦʙʣʠʢʘ: 1) ʤʘʪʝʨʠʿʘʣʥʘ ʩʝʣʝʢʪʠʚʥʦʩʪ ʠ 2) ʛʝʦʛʨʘʬʩʢʘ 

ʩʝʣʝʢʪʠʚʥʦʩʪ. ʋ ʪʝʢʩʪʫ ʢʦʿʠ ʩʣʝʜʠ, ʧʨʚʦ ˂ʝʤʦ ʛʦʚʦʨʠʪʠ ʦ ʤʘʪʝʨʠʿʘʣʥʦʿ 

ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʢʦʿʘ ʿʝ ʫ ʧʨʘʢʩʠ ʤʥʦʛʦ ʧʨʠʩʫʪʥʠʿʘ, ʜʘ ʙʠʩʤʦ ʩʝ ʧʦʪʦʤ ʜʝʪʘˀʥʠʿʝ 

ʦʩʚʨʥʫʣʠ ʥʘ ʛʝʦʛʨʘʬʩʢʫ ʩʝʣʝʢʪʠʚʥʦʩʪ. 

 

2.2.2.6.2 ʄʘʪʝʨʠʿʘʣʥʘ ʩʝʣʝʢʪʠʚʥʦʩʪ 

 

ʂʘʜ ʛʦʚʦʨʠʤʦ ʦ ʤʘʪʝʨʠʿʘʣʥʦʿ ʩʝʣʝʢʪʠʚʥʦʩʪʠ, ʦʚʘʿ ʚʠʜ ʩʝʣʝʢʪʠʚʥʦʩʪʠ 

ʢʘʨʘʢʪʝʨʠʰʝ ʬʘʚʦʨʠʟʦʚʘˁʝ ʦʜʨʝʹʝʥʠʭ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʠʣʠ ʬʘʚʦʨʠʟʦʚʘˁʝ 
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ʧʨʦʠʟʚʦʜˁʝ ʥʝʢʠʭ ʨʦʙʘ, ʜʦʢ ʩʝ ʛʝʦʛʨʘʬʩʢʘ ʩʝʣʝʢʪʠʚʥʦʩʪ ʠʟʨʘʞʘʚʘ ʢʨʦʟ 

ʦʤʦʛʫ˂ʘʚʘˁʝ ʧʨʝʜʥʦʩʪʠ ʦʜʨʝʹʝʥʠʤ ʨʝʛʠʦʥʠʤʘ ʫʥʫʪʘʨ ʪʝʨʠʪʦʨʠʿʝ ʿʝʜʥʝ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ. ʏʣʘʥʦʤ 107(1) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʥʠʿʝ ʙʣʠʞʝ ʨʘʟʿʘʰˁʝʥʦ 

ʰʪʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʧʦʿʤʦʤ ʤʘʪʝʨʠʿʘʣʥʝ ʩʝʣʝʢʪʠʚʥʦʩʪʠ, ʘʣʠ ʿʝ ʪʦ ʫʯʠˁʝʥʦ ʫ 

ʧʨʘʢʩʠ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ.  

ʏʠʥʠ ʩʝ ʜʘ ʿʝ ʉʫʜ ʦʚʦ ʧʠʪʘˁʝ ʨʘʟʨʝʰʠʦ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʫ ʩʣʫʯʘʿʫ Adria-

Wien
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, ʟʘʫʟʠʤʘʿʫ˂ʠ ʩʪʘʚ ʜʘ ʥʘʮʠʦʥʘʣʥʝ ʤʝʨʝ ʢʦʿʠʤʘ ʩʝ ʧʨʝʜʚʠʹʘʿʫ ʧʦʨʝʩʢʝ 

ʦʣʘʢʰʠʮʝ ʥʘ ʛʘʩ ʠ ʝʣʝʢʪʨʠʯʥʫ ʝʥʝʨʛʠʿʫ ʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫʢʦʣʠʢʦ 

ʩʝ ʧʨʠʤʝˁʫʿʫ ʥʘ ʩʚʝ ʢʦʤʧʘʥʠʿʝ ʥʘ ʥʘʮʠʦʥʘʣʥʦʿ ʪʝʨʠʪʦʨʠʿʠ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ 

ʜʝʣʘʪʥʦʩʪ ʢʦʿʦʤ ʩʝ ʙʘʚʝ. ʀʩʪʦʚʨʝʤʝʥʦ, ʉʫʜ ʿʝ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʥʘʚʝʦ ʠ ʜʘ 

ʥʘʮʠʦʥʘʣʥʝ ʤʝʨʝ ʢʦʿʠʤʘ ʩʝ ʧʨʝʜʚʠʹʘʿʫ ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ ʥʘ ʛʘʩ ʠ ʝʣʝʢʪʨʠʯʥʫ 

ʝʥʝʨʛʠʿʫ ʩʘʤʦ ʫ ʩʣʫʯʘʿʫ ʢʦʤʧʘʥʠʿʘ ʯʠʿʘ ʩʝ ʘʢʪʠʚʥʦʩʪ ʩʘʩʪʦʿʠ ʧʨʠʤʘʨʥʦ ʫ 

ʧʨʦʠʟʚʦʜˁʠ ʨʦʙʘ ʤʦʨʘʿʫ ʙʠʪʠ ʪʨʝʪʠʨʘʥʝ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) 

ʋʛʦʚʦʨʘ ʦ ɽɿ (ʦʜʥʦʩʥʦ, ʯʣʘʥʘ 107(1) ʋʌɽʋ). 

ʀʟ ʦʚʘʢʚʝ ʦʜʣʫʢʝ ʉʫʜʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ 

ʩʝʣʝʢʪʠʚʥʦʩʪʠ, ʦʜʥʦʩʥʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʿʝʨ ʩʫ ʦʚʜʝ ʦʣʘʢʰʠʮʝ ʜʘʪʝ ʩʘʤʦ 

ʦʜʨʝʹʝʥʦʿ ʛʨʫʧʠ ʧʨʝʜʫʟʝ˂ʘ, ʘ ʥʝ ʩʚʠʤ. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ ʢʦʤʧʘʥʠʿʘ Adria-Wien 

Pipeline GmbH, ʯʠʿʘ ʩʝ ʜʝʣʘʪʥʦʩʪ ʩʘʩʪʦʿʘʣʘ ʫ ʠʟʛʨʘʜˁʠ ʠ ʧʦʩʪʘʚˀʘˁʫ ʥʘʬʪʦʚʦʜʘ, 

ʥʠʿʝ ʦʩʪʚʘʨʠʣʘ ʦʣʘʢʰʠʮʝ ʧʨʝʜʚʠʹʝʥʝ ʥʘ ʦʩʥʦʚʫ ʘʫʩʪʨʠʿʩʢʠʭ ʧʨʦʧʠʩʘ, ʥʝʛʦ ʩʫ 

ʧʦʤʝʥʫʪʝ ʧʦʛʦʜʥʦʩʪʠ ʙʠʣʝ ʨʝʟʝʨʚʠʩʘʥʝ ʟʘ ʢʦʤʧʘʥʠʿʝ ʠʟ ʜʨʫʛʝ ʦʙʣʘʩʪʠ ʧʨʠʚʨʝʜʝ. 

ʉʫʜ ʿʝ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ (ʫ ʪʘʯʢʠ 41.) ʥʘʛʣʘʩʠʦ ʜʘ ʿʝ ʟʘ ʧʨʠʤʝʥʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ ʠʨʝʣʝʚʘʥʪʥʦ ʜʘ ʣʠ ʿʝ ʩʠʪʫʘʮʠʿʘ ʧʨʝʪʧʦʩʪʘʚˀʝʥʦʛ ʢʦʨʠʩʥʠʢʘ ʤʝʨʝ ʙʦˀʘ 

ʠʣʠ ʣʦʰʠʿʘ ʫ ʧʦʨʝʹʝˁʫ ʩʘ ʩʠʪʫʘʮʠʿʦʤ ʫ ʩʢʣʘʜʫ ʩʘ ʟʘʢʦʥʦʤ ʧʦʜ ʢʦʿʠ ʿʝ ʧʨʝʜʫʟʝ˂ʝ 

ʧʦʪʧʘʜʘʣʦ. ʈʝʣʝʚʘʥʪʥʦ ʿʝ ʜʘ ʣʠ ʿʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʧʦʩʝʙʥʠʤ ʟʘʢʦʥʩʢʠʤ ʨʝʞʠʤʦʤ, ʤʝʨʘ 

ʜʨʞʘʚʝ (ɸʫʩʪʨʠʿʝ) ʪʘʢʚʘ ʜʘ ʬʘʚʦʨʠʟʫʿʝ ʥʝʢʘ ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ ʧʨʦʠʟʚʦʜˁʫ ʥʝʢʠʭ 

ʨʦʙʘ ʫ ʧʦʨʝʹʝˁʫ ʩʘ ʜʨʫʛʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʘ ʩʫ ʫ ʧʨʘʚʥʦʿ ʠ ʬʘʢʪʠʯʢʦʿ ʩʠʪʫʘʮʠʿʠ 

ʢʦʿʘ ʿʝ ʫʧʦʨʝʜʠʚʘ ʫ ʩʚʝʪʣʫ ʮʠˀʝʚʘ ʢʦʿʠʤʘ ʩʝ ʪʝʞʠʣʦ ʫ ʩʢʣʘʜʫ ʩʘ ʦʜʥʦʩʥʦʤ ʤʝʨʦʤ. 

ʊʘʢʦʹʝ, ʠʟ ʦʜʣʫʢʝ ʩʝ ʚʠʜʝʣʦ ʜʘ ʿʝ ʟʘ ʉʫʜ ʙʠʦ ʠʨʝʣʝʚʘʥʪʘʥ ʠ ʙʨʦʿ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ʩʫ 

                                                           
147

 Case C-143/99, Adria-Wien Pipeline and others v. Finanzlandesdirektion für Kärnten [2001] ECR I-

8365, ʪ. 56. 



97 

 

ʢʦʨʠʩʥʠʮʠ ʦʣʘʢʰʠʮʘ, ʢʘʦ ʠ ʨʘʟʥʦʚʨʩʥʦʩʪ ʠ ʚʝʣʠʯʠʥʘ ʩʝʢʪʦʨʘ ʧʨʠʚʨʝʜʝ ʢʦʿʦʿ 

ʦʜʥʦʩʥʠ ʩʫʙʿʝʢʪʠ ʧʨʠʧʘʜʘʿʫ.  

ʀʟ ʩʚʝʛʘ ʦʚʦʛʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ 

ʥʝʦʧʭʦʜʥʦ ʜʘ ʜʘʪʘ ʤʝʨʘ ʠʤʘ ʩʝʣʝʢʪʠʚʘʥ ʢʘʨʘʢʪʝʨ ʠ ʜʘ ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ ʥʝ˂ʝ 

ʙʠʪʠ ʦʜ ʚʘʞʥʦʩʪʠ ʚʝʣʠʢʠ ʙʨʦʿ ʩʫʙʿʝʢʘʪʘ ʢʦʿʠ ʩʫ ʤʝʨʦʤ ʦʙʫʭʚʘ˂ʝʥʠ ʢʘʦ ʥʠ 

ʚʝʣʠʯʠʥʘ ʩʝʢʪʦʨʘ ʫ ʢʦʿʝʤ ʧʦʩʣʫʿʫ. ɼʘ ʙʠ ʩʝ ʠʟʙʝʛʣʘ ʧʨʠʤʝʥʘ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʨʘʜʠ ʦ ʤʝʨʠ ʦʜ ʦʧʰʪʝʛ ʟʥʘʯʘʿʘ ʟʘ ʝʢʦʥʦʤʠʿʫ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʫ ʮʝʣʠʥʠ, ʢʘʦ ʠ ʜʘ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʙʫʜʝ ʦʧʰʪʝʛ ʢʘʨʘʢʪʝʨʘ. ʅʘʨʘʚʥʦ, 

ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ ʫ ʩʚʘʢʦʤ ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ ʠʩʧʠʪʘʿʫ ʝʬʝʢʘʪ 

ʜʘʪʝ ʤʝʨʝ, ʢʘʢʦ ʙʠ ʩʝ ʠʟʙʝʛʣʝ ʩʠʪʫʘʮʠʿʝ ʜʘ ʤʝʨʝ ʥʘ ʧʨʚʠ ʧʦʛʣʝʜ ʠʩʧʫˁʘʚʘʿʫ 

ʥʘʚʝʜʝʥʝ ʫʩʣʦʚʝ, ʘ ʜʘ ʿʝ ˁʠʭʦʚ ʝʬʝʢʘʪ ʪʘʢʘʚ ʜʘ ʬʘʚʦʨʠʟʫʿʫ ʦʜʨʝʹʝʥʘ ʧʨʝʜʫʟʝ˂ʘ ʥʘ 

ʫʰʪʨʙ ʜʨʫʛʠʭ. ʊʘʢʦ ʿʝ, ʥʘ ʧʨʠʤʝʨ, ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ Commission v. France
148
, ʛʜʝ ʩʝ 

ʤʝʨʘ ʬʨʘʥʮʫʩʢʝ ʜʨʞʘʚʝ ʩʘʩʪʦʿʘʣʘ ʫ ʧʦʚʣʘʰ˂ʝʥʠʤ ʫʩʣʦʚʠʤʘ ʟʘ ʠʟʚʦʟ. ʌʨʘʥʮʫʩʢʘ ʿʝ 

ʧʦʢʫʰʘʣʘ ʜʘ ʩʚʦʿʫ ʤʝʨʫ ʦʧʨʘʚʜʘ ʯʠˁʝʥʠʮʦʤ ʜʘ ʿʝ ʦʥʘ ʙʠʣʘ ʜʦʩʪʫʧʥʘ ʩʚʠʤ 

ʧʨʝʜʫʟʝ˂ʠʤʘ. ʀʧʘʢ, ʂʦʤʠʩʠʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʜʘ ʩʫ ʦʚʝ ʧʦʚʣʘʩʪʠʮʝ ʙʠʣʝ ʫ ʧʨʘʢʩʠ 

ʜʦʩʪʫʧʥʝ ʩʘʤʦ ʦʥʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʘ ʩʫ ʙʠʣʘ ʫ ʩʪʘˁʫ ʜʘ ʨʝʘʣʠʟʫʿʫ ʠʟʚʦʟʥʝ 

ʧʦʩʣʦʚʝ. ɼʘʢʣʝ, ʦʚʜʝ ʿʝ ʤʝʨʘ, ʥʘ ʧʨʚʠ ʧʦʛʣʝʜ, ʙʠʣʘ ʦʧʰʪʝʛ ʢʘʨʘʢʪʝʨʘ ʠ ʪʨʝʙʘʣʘ ʿʝ 

ʜʘ (ʙʘʨʝʤ ʧʨʠʚʠʜʥʦ) ʜʦʥʝʩʝ ʝʢʦʥʦʤʩʢʫ ʢʦʨʠʩʪ ʜʨʞʘʚʠ ʢʘʦ ʮʝʣʠʥʠ, ʘʣʠ ʿʝ ˁʝʥ 

ʝʬʝʢʘʪ ʙʠʦ ʜʨʫʛʘʯʠʿʠ, ʦʜʥʦʩʥʦ ʩʘʤʦ ʥʝʢʝ ʢʦʤʧʘʥʠʿʝ ʩʫ ʠʤʘʣʝ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʠʟ ˁʝ 

ʠʟʚʫʢʫ ʝʢʦʥʦʤʩʢʝ ʢʦʨʠʩʪʠ. ʉʪʦʛʘ ʿʝ ʂʦʤʠʩʠʿʘ ʟʘʫʟʝʣʘ ʠʩʧʨʘʚʘʥ ʩʪʘʚ ʜʘ ʩʝ ʦʚʜʝ 

ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

 

2.2.2.6.2.1 ʄʘʪʝʨʠʿʘʣʥʘ ʩʝʣʝʢʪʠʚʥʦʩʪ ʠ ʦʧʦʨʝʟʠʚʘˁʝ ʢʦʤʧʘʥʠʿʘ 

 

ʋ ʧʨʘʢʩʠ ʩʝ ʧʨʦʙʣʝʤ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʧʨʠʣʠʢʦʤ ʜʦʥʦʰʝˁʘ ʥʝʢʝ ʤʝʨʝ ʫ 

ʚʝʣʠʢʦʤ ʙʨʦʿʫ ʩʣʫʯʘʿʝʚʘ ʚʝʟʠʚʘʦ ʟʘ ʧʠʪʘˁʝ ʦʧʦʨʝʟʠʚʘˁʘ ʧʨʝʜʫʟʝ˂ʘ. ʈʘʟʣʠʯʠʪʝ 

ʤʝʨʝ ʜʨʞʘʚʝ ʫ ʦʙʣʘʩʪʠ ʧʦʨʝʩʢʝ ʧʦʣʠʪʠʢʝ ʤʦʛʫ ʦʜʨʝʹʝʥʝ ʧʨʠʚʨʝʜʥʝ ʩʫʙʿʝʢʪʝ ʜʘ 

ʩʪʘʚʝ ʫ ʝʢʦʥʦʤʩʢʠ ʙʦˀʫ ʧʦʟʠʮʠʿʫ ʫ ʦʜʥʦʩʫ ʥʘ ˁʠʭʦʚʝ ʢʦʥʢʫʨʝʥʪʝ, ʧʘ ʩʝ ʦʥʝ ʩʪʦʛʘ 
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ʤʦʛʫ ʧʦʜʚʝʩʪʠ ʧʦʜ ʯʣʘʥ 107(1) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. ɱʘʩʥʦ ʿʝ ʜʘ ʩʝ ʠ ʫ 

ʦʚʦʤ ʩʣʫʯʘʿʫ ʤʦʨʘʿʫ ʠʩʧʫʥʠʪʠ ʦʜʨʝʹʝʥʠ ʫʩʣʦʚʠ ʧʨʝʜʚʠʹʝʥʠ ʧʦʤʝʥʫʪʠʤ ʯʣʘʥʦʤ.  

ʇʨʝ ʩʚʝʛʘ, ʤʝʨʘ ʫ ʧʠʪʘˁʫ ʤʦʨʘ ʦʤʦʛʫ˂ʠʪʠ ʢʦʨʠʩʥʠʮʠʤʘ ʦʜʨʝʹʝʥʘ 

ʧʨʝʠʤʫ˂ʩʪʚʘ, ʦʜʥʦʩʥʦ ʧʨʝʜʥʦʩʪʠ, ʘ ʦʥʝ ʩʝ ʤʦʛʫ ʤʘʥʠʬʝʩʪʦʚʘʪʠ ʢʨʦʟ ʩʤʘˁʝˁʘ 

ʧʦʨʝʩʢʝ ʦʩʥʦʚʠʮʝ, ʜʝʣʠʤʠʯʥʦ ʠʣʠ ʧʦʪʧʫʥʦ ʦʩʣʦʙʘʹʘˁʝ ʦʜ ʧʣʘ˂ʘˁʘ ʧʦʨʝʟʘ, 

ʦʜʣʘʛʘˁʝ ʧʣʘ˂ʘˁʘ ʧʦʨʝʩʢʦʛ ʜʫʛʘ ʠ ʩʣʠʯʥʦ. ɼʨʫʛʦ, ʧʨʝʜʥʦʩʪ ʧʨʝʜʫʟʝ˂ʠʤʘ ʤʦʨʘ 

ʙʠʪʠ ʦʙʝʟʙʝʹʝʥʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʦʜʥʦʩʥʦ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ, ʦ ʯʝʤʫ ʿʝ ʚʝ˂ 

ʙʠʣʦ ʨʝʯʠ. ʊʨʝ˂ʝ, ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʤʦʨʘ ʙʠʪʠ ʪʘʢʚʝ ʧʨʠʨʦʜʝ ʜʘ ʥʘʨʫʰʘʚʘ 

ʢʦʥʢʫʨʝʥʮʠʿʫ, ʦʜʥʦʩʥʦ ʥʝʧʦʚʦˀʥʦ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʠ 

ʥʘʿʟʘʜ, ʯʝʪʚʨʪʦ, ʤʝʨʘ ʤʦʨʘ ʙʠʪʠ ʩʝʣʝʢʪʠʚʥʘ ʫ ʩʤʠʩʣʫ ʜʘ ʬʘʚʦʨʠʟʫʿʝ ʦʜʨʝʹʝʥʘ 

ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ ʧʨʦʠʟʚʦʜˁʫ ʦʜʨʝʹʝʥʝ ʨʦʙʝ.  

ʅʘʨʘʚʥʦ, ʧʦʨʝʩʢʝ ʤʝʨʝ ʥʝ˂ʝ ʫʚʝʢ ʧʦʪʧʘʜʘʪʠ ʧʦʜ ʯʣʘʥ 107(1) ʋʛʦʚʦʨʘ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʠ ʪʘʢʦ ʧʨʝʜʩʪʘʚˀʘʪʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʊʦ ʿʝ ʠ ʣʦʛʠʯʥʦ, ʿʝʨ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʧʨʘʚʦ ʜʘ ʦʧʦʨʝʟʫʿʫ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ, ʦʜʥʦʩʥʦ ʧʨʠʭʦʜ 

ʬʠʟʠʯʢʠʭ ʣʠʮʘ ʠ ʪʘʢʦ ʧʦʧʫʥʝ ʚʣʘʩʪʠʪʝ ʙʫ˅ʝʪʝ. ɸʣʠ, ʦʥʝ ʥʝ ʤʦʛʫ ʫʚʝʢ ʜʘ ʢʦʨʠʩʪʝ 

ʤʝʨʝ ʧʦʨʝʩʢʝ ʧʦʣʠʪʠʢʝ ʦʥʘʢʦ ʢʘʢʦ ˁʠʤʘ ʦʜʛʦʚʘʨʘ. ɿʙʦʛ ʪʦʛʘ ʿʝ ʧʦʩʪʘʚˀʝʥʦ 

ʧʠʪʘˁʝ ʢʘʜʘ ˂ʝ ʦʚʘʢʚʠ Ăʟʘʭʚʘʪʠñ ʙʠʪʠ ʜʦʧʫʰʪʝʥʠ ʩʘ ʘʩʧʝʢʪʘ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ. ʋ ʧʨʘʢʩʠ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ ʩʝ ʠʩʢʨʠʩʪʘʣʠʩʘʦ ʚʝ˂ ʧʦʤʝʥʫʪʠ ʩʪʘʚ ʜʘ ˂ʝ ʪʦ 

ʙʠʪʠ ʩʣʫʯʘʿ ʢʘʜʘ ʩʝ ʨʘʜʠ ʦ ʤʝʨʠ ʢʦʿʘ ʿʝ ʦʧʰʪʘ ʧʦ ʦʙʠʤʫ ʠ ʢʦʿʘ ʢʦʨʠʩʪʠ ʝʢʦʥʦʤʠʿʠ 

ʢʘʦ ʮʝʣʠʥʠ. ʋ ʚʝʟʠ ʩ ʪʠʤ, ʂʦʤʠʩʠʿʘ ʿʝ ʠʟʜʘʣʘ ʆʙʘʚʝʰʪʝˁʝ ʦ ʧʨʠʤʝʥʠ ʧʨʘʚʠʣʘ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʘ ʤʝʨʝ ʢʦʿʝ ʩʝ ʦʜʥʦʩʝ ʥʘ ʜʠʨʝʢʪʥʦ ʦʧʦʨʝʟʠʚʘˁʝ ʧʦʩʣʦʚʘˁʘ
149

, 

ʢʦʿʠʤ ʿʝ ʧʦʢʫʰʘʣʘ ʜʘ ʜʝʪʘˀʥʠʿʝ ʦʙʨʘʟʣʦʞʠ ʩʚʦʿʝ ʩʪʘʚʦʚʝ ʫ ʚʝʟʠ ʩ ʦʚʠʤ ʧʠʪʘˁʠʤʘ 

(ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʆʙʘʚʝʰʪʝˁʝ). 

ʊʘʢʦ, ʫ ʆʙʘʚʝʰʪʝˁʫ ʩʝ ʥʘʚʦʜʠ ʜʘ ʧʦʨʝʩʢʝ ʤʝʨʝ ʢʦʿʝ ʩʫ ʦʪʚʦʨʝʥʝ ʟʘ ʩʚʝ 

ʫʯʝʩʥʠʢʝ ʥʘ ʪʨʞʠʰʪʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʨʝʜʩʪʘʚˀʘʿʫ, ʫ ʦʩʥʦʚʠ, ʦʧʰʪʝ ʤʝʨʝ. ʋʩʣʦʚ 

ʟʘ ʪʦ ʿʝ ʜʘ ʦʥʝ ʤʦʨʘʿʫ ʙʠʪʠ ʜʦʩʪʫʧʥʝ ʩʚʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʥʘ ʿʝʜʥʘʢʦʿ ʦʩʥʦʚʠ ʢʘʢʦ 

ʧʨʘʚʥʦ, ʪʘʢʦ ʠ ʬʘʢʪʠʯʢʠ
150
. ʊʦ ʟʥʘʯʠ ʜʘ ʩʝ ʥʝ ʩʤʝ ʜʝʩʠʪʠ ʩʠʪʫʘʮʠʿʘ ʜʘ ʜʨʞʘʚʘ 
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ʟʘʦʙʠʣʘʟʥʠʤ ʧʫʪʝʤ ʩʫʟʠ ʰʠʨʠʥʫ ʦʚʝ ʤʝʨʝ ʠ ʩʚʝʜʝ ʿʝ ʪʘʢʦ ʥʘ ʥʝʢʝ ʢʦʤʧʘʥʠʿʝ. ʊʘʜʘ 

ʩʝ ʥʝ ʙʠ ʚʠʰʝ ʨʘʜʠʣʦ ʦ ʤʝʨʠ ʦʧʰʪʝʛ ʢʘʨʘʢʪʝʨʘ, ʚʝ˂ ʦ ʢʣʘʩʠʯʥʦʤ ʧʨʠʤʝʨʫ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ. ʅʘ ʧʨʠʤʝʨ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʛʫ ʜʘ ʠʟʜʚʦʿʝ ʛʨʫʧʫ ʢʦʤʧʘʥʠʿʘ ʠʣʠ 

ʧʨʦʠʟʚʦʜʘ ʠ ʦʙʝʟʙʝʜʝ ʠʤ ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ. ʊʫ ʙʠ ʩʝ ʨʘʜʠʣʦ ʦ ʤʝʨʠ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ ʢʦʿʘ ʿʝ ʜʠʨʝʢʪʥʦ ʩʝʣʝʢʪʠʚʥʘ. ɼʨʫʛʦ, ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʤʦʞʝ 

ʦʤʦʛʫ˂ʠʪʠ ʦʜʨʝʹʝʥʠ ʩʪʝʧʝʥ ʜʠʩʢʨʝʮʠʿʝ ʧʦʨʝʩʢʠʤ ʚʣʘʩʪʠʤʘ ʢʦʿʝ ʙʠ ʤʝʨʫ ʧʦʤʦ˂ʠ 

ʩʧʨʦʚʦʜʠʣʝ ʥʘ ʩʝʣʝʢʪʠʚʘʥ ʥʘʯʠʥ. ʊʨʝ˂ʝ, ʩʝʣʝʢʪʠʚʥʦʩʪ ʧʦʨʝʩʢʝ ʤʝʨʝ ʤʦʞʝ ʜʘ ʩʝ 

ʦʙʝʟʙʝʜʠ ʠ ʧʨʝʢʦ de facto ʠʣʠ ʩʢʨʠʚʝʥʠʭ ʢʦʨʠʩʪʠ, ʛʜʝ ʿʝ ʤʝʨʘ ʧʦʤʦ˂ʠ ʠʟʨʘʹʝʥʘ ʥʘ 

ʦʧʰʪʠ ʥʘʯʠʥ ʘʣʠ ʩʘʤʦ ʿʝʜʠʥʩʪʚʝʥʘ ʠʣʠ ʤʘˁʘ ʛʨʫʧʘ ʧʦʨʝʩʢʠʭ ʦʙʚʝʟʥʠʢʘ ʤʦʞʝ 

ʧʨʦʬʠʪʠʨʘʪʠ ʦʜ ˁʝ ʫ ʧʨʘʢʩʠ
151

. 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʥʝʢʝ ʤʝʨʝ ʩʫ a priori ʧʨʦʛʣʘʰʝʥʝ ʜʦʧʫʰʪʝʥʠʤ ʠ ʩʪʦʛʘ ʦʥʝ 

ʥʝ˂ʝ ʧʦʪʧʘʜʘʪʠ ʧʦʜ ʥʦʨʤʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʊʦ ʩʫ, ʫ ʩʢʣʘʜʫ ʩʘ ʆʙʘʚʝʰʪʝˁʝʤ, 

ʧʦʨʝʩʢʝ ʤʝʨʝ ʯʠʩʪʦ ʪʝʭʥʠʯʢʝ ʧʨʠʨʦʜʝ, ʢʘʦ ʠ ʤʝʨʝ ʢʦʿʝ ʩʣʝʜʝ ʮʠˀʝʚʝ ʦʧʰʪʝ 

ʝʢʦʥʦʤʩʢʝ ʧʦʣʠʪʠʢʝ ʢʨʦʟ ʩʤʘˁʝˁʝ ʧʦʨʝʩʢʦʛ ʪʝʨʝʪʘ ʫ ʦʜʥʦʩʫ ʥʘ ʥʝʢʝ ʧʨʦʠʟʚʦʜʥʝ 

ʪʨʦʰʢʦʚʝ. ʋ ʧʦʪʦˁʫ ʛʨʫʧʫ ʤʝʨʘ ʩʧʘʜʘʿʫ ʥʘʨʦʯʠʪʦ ʤʝʨʝ ʫ ʚʝʟʠ ʩʘ ʠʩʪʨʘʞʠʚʘˁʝʤ ʠ 

ʨʘʟʚʦʿʝʤ, ʟʘʰʪʠʪʦʤ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ, ʦʙʫʮʠ ʟʘʧʦʩʣʝʥʠʭ ʠ ʩʣʠʯʥʦ
152
. ʆʚʘʢʚʦ 

ʨʝʰʝˁʝ ʿʝ ʣʦʛʠʯʥʦ, ʿʝʨ ʩʫ ʧʦʤʝʥʫʪʝ ʦʙʣʘʩʪʠ ʚʝʦʤʘ ʧʨʦʬʠʪʘʙʠʣʥʝ ʠ ʜʦʥʦʩʝ ʢʦʨʠʩʪ 

ʮʝʣʦʢʫʧʥʦʿ ʝʢʦʥʦʤʠʿʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ʉʪʦʛʘ ʩʫ ʨʘʟʣʠʯʠʪʠ ʚʠʜʦʚʠ ʧʦʨʝʩʢʠʭ 

ʧʦʜʩʪʠʮʘʿʘ ʜʦʙʨʦʜʦʰʣʠ, ʧʦʩʝʙʥʦ ʫ ʦʙʣʘʩʪʠ ʟʘʰʪʠʪʝ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ ʠʣʠ 

ʧʦʜʩʪʠʮʘˁʘ ʟʘʧʦʰˀʘʚʘˁʘ. ʅʝʢʝ ʦʜ ʧʦʨʝʩʢʠʭ ʤʝʨʘ ʢʦʿʝ ʙʠ ʩʝ ʤʦʛʣʝ ʧʨʠʤʝʥʠʪʠ ʫ 

ʦʚʦʤ ʧʦʛʣʝʜʫ ʩʫ, ʥʘ ʧʨʠʤʝʨ, ʩʤʘˁʝˁʝ ʧʦʨʝʟʘ ʥʘ ʟʘʨʘʜʝ ʫ ʮʠˀʫ ʧʦʜʩʪʠʮʘˁʘ 

ʟʘʧʦʰˀʘʚʘˁʘ, ʧʦʨʝʩʢʘ ʦʩʣʦʙʦʹʝˁʘ ʥʘ ʫʚʦʟ Ăʟʝʣʝʥʠʭñ ʪʝʭʥʦʣʦʛʠʿʘ, ʧʦʜʩʪʠʮʘʿʥʝ 

ʤʝʨʝ ʟʘ ʥʘʙʘʚʢʫ ʦʧʨʝʤʝ ʟʘ ʦʜʨʝʹʝʥʘ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʩʣʠʯʥʦ. 

ʅʝʩʫʤˁʠʚʦ ʿʝ ʜʘ ʜʨʞʘʚʥʝ ʤʝʨʝ ʢʦʿʝ ʠʤʘʿʫ ʦʚʘʢʚʘ ʦʙʝʣʝʞʿʘ ʥʝ˂ʝ ʧʦʪʧʘʜʘʪʠ 

ʧʦʜ ʥʦʨʤʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʘʣʠ ʦʜ ʧʨʝʜʫʟʝ˂ʘ ˂ʝ ʥʘʿʚʠʰʝ ʟʘʚʠʩʠʪʠ ʜʘ ʣʠ ˂ʝ ʜʘʪʝ 

ʧʦʨʝʩʢʝ ʤʝʨʝ ʠʩʢʦʨʠʩʪʠʪʠ ʫ ʥʘʿʙʦˀʝʤ ʠʥʪʝʨʝʩʫ. ɿʘ ʜʨʞʘʚʫ ʿʝ ʚʘʞʥʦ ʜʘ ʦʙʝʟʙʝʜʠ 
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ʜʘ ʧʦʨʝʩʢʝ ʤʝʨʝ ʙʫʜʫ ʦʪʚʦʨʝʥʝ ʠ ʜʦʩʪʫʧʥʝ ʟʘ ʩʚʝ ʟʘʠʥʪʝʨʝʩʦʚʘʥʝ ʧʨʠʚʨʝʜʥʝ 

ʩʫʙʿʝʢʪʝ, ʘʣʠ ˂ʝ ʢʨʘʿˁʠ ʠʩʭʦʜ ʟʘʚʠʩʠʪʠ ʦʜ ˁʠʭʦʚʝ ʧʦʩʣʦʚʥʝ ʫʤʝʰʥʦʩʪʠ ʠ 

ʩʧʦʩʦʙʥʦʩʪʠ ʤʝʥʘ˅ʤʝʥʪʘ ʜʘ ʠʩʢʦʨʠʩʪʠ ʧʨʠʣʠʢʫ ʢʦʿʘ ʠʤ ʩʝ ʫʢʘʟʘʣʘ. ʋ ʟʘʚʠʩʥʦʩʪʠ 

ʦʜ ʦʚʠʭ ʚʘʨʠʿʘʙʣʠ, ʤʦʛʫ˂ʘ ʿʝ ʩʠʪʫʘʮʠʿʘ ʜʘ ʥʝʢʠ ʩʝʢʪʦʨʠ ʧʨʠʚʨʝʜʝ ʦʩʪʚʘʨʝ ʤʥʦʛʦ 

ʚʝ˂ʝ ʢʦʨʠʩʪʠ ʦʜ ʜʨʫʛʠʭ, ʧʦʛʦʪʦʚʦ ʘʢʦ ʧʦʨʝʩʢʝ ʤʝʨʝ ʠʤʘʿʫ ʚʝ˂ʝʛ ʝʬʝʢʪʘ ʫ ʨʘʜʥʦ 

ʠʥʪʝʥʟʠʚʥʠʤ ʛʨʘʥʘʤʘ ʝʢʦʥʦʤʠʿʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʠʣʠ ʩʫ ʢʨʝʠʨʘʥʝ ʫ ʮʠˀʫ 

ʧʦʜʩʪʠʮʘˁʘ ʠʥʚʝʩʪʠʮʠʿʘ ʫ ʦʜʨʝʹʝʥʝ ʜʝʣʘʪʥʦʩʪʠ. ʋ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʩʝ ʥʝ˂ʝ (ʥʫʞʥʦ) 

ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʪʦ ʿʝʩʪ, 107. 

ʋʌɽʋ)
153

. 

ʅʘʨʘʚʥʦ, ʫʢʦʣʠʢʦ ʿʝ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʪʘʢʚʝ ʧʨʠʨʦʜʝ ʜʘ ʦʤʦʛʫ˂ʠ 

ʧʨʝʜʥʦʩʪ ʧʦʿʝʜʠʥʠʤ ʩʝʢʪʦʨʠʤʘ ʧʨʠʚʨʝʜʝ, ʠʟʫʟʠʤʘʿʫ˂ʠ ʧʦʿʝʜʠʥʝ ʢʦʤʧʘʥʠʿʝ ʦʜ 

ʧʣʘ˂ʘˁʘ ʧʦʨʝʩʢʠʭ ʦʙʘʚʝʟʘ ʢʦʿʝ ʙʠ ʫ ʦʜʩʫʩʪʚʫ ʠʩʪʠʭ ʤʦʨʘʣʝ ʜʘ ʩʥʦʩʝ, ʦʥʘ ˂ʝ 

ʧʨʝʜʩʪʘʚˀʘʪʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ.  

ʊʦ ʩʝ ʧʦʢʘʟʘʣʦ ʫ ʨʘʥʠʿʝʤ ʩʣʫʯʘʿʫ Italy v. Commission
154

, ʢʘʜʘ ʿʝ ʜʨʞʘʚʘ 

ʦʩʣʦʙʦʜʠʣʘ ʪʝʢʩʪʠʣʥʫ ʠʥʜʫʩʪʨʠʿʫ ʦʜ ʧʣʘ˂ʘˁʘ ʦʜʨʝʹʝʥʠʭ ʠʟʥʦʩʘ ʫ ʮʠˀʫ 

ʬʠʥʘʥʩʠʨʘˁʘ ʩʠʩʪʝʤʘ ʧʦʨʦʜʠʯʥʦʛ ʜʦʜʘʪʢʘ. ɼʨʞʘʚʘ ʿʝ ʥʘʚʦʜʠʣʘ ʜʘ ʩʫ ʩʦʮʠʿʘʣʥʘ 

ʧʣʘ˂ʘˁʘ ʢʦʿʝ ʩʥʦʩʝ ʟʘʧʦʩʣʝʥʠ ʫ ʦʚʦʿ ʟʝʤˀʠ ʚʠʰʘ ʥʝʛʦ ʫ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ, ʘʣʠ ʉʫʜ ʿʝ ʩʤʘʪʨʘʦ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ 

ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ 107 (1) ʋʌɽʋ). ʇʘʨʮʠʿʘʣʥʦ ʩʤʘˁʠʚʘˁʝ ʩʦʮʠʿʘʣʥʠʭ 

ʥʘʢʥʘʜʘ, ʫ ʚʝʟʠ ʩʘ ʩʠʩʪʝʤʠʤʘ ʧʦʨʦʜʠʯʥʦʛ ʜʦʜʘʪʢʘ, ʿʝ ʤʝʨʘ ʢʦʿʘ ʿʝ, ʧʨʝʤʘ ʤʠʰˀʝˁʫ 

ʉʫʜʘ, ʫʩʤʝʨʝʥʘ ʢʘ ʠʟʫʟʠʤʘˁʫ ʧʨʝʜʫʟʝ˂ʘ ʠʟ ʦʜʨʝʹʝʥʦʛ ʩʝʢʪʦʨʘ ʧʨʠʚʨʝʜʝ 

(ʪʝʢʩʪʠʣʥʘ ʠʥʜʫʩʪʨʠʿʘ) ʦʜ ʧʣʘ˂ʘˁʘ ʢʦʿʘ ʙʠ ʙʠʣʘ ʠʟʚʨʰʝʥʘ ʫ ʥʦʨʤʘʣʥʠʤ 

ʦʢʦʣʥʦʩʪʠʤʘ ʧʨʠʤʝʥʝ ʦʧʰʪʝʛ ʩʠʩʪʝʤʘ ʩʦʮʠʿʘʣʥʝ ʟʘʰʪʠʪʝ, ʙʫʜʫ˂ʠ ʜʘ ʟʘ ʦʚʦ 

ʠʟʫʟʝ˂ʝ ʥʠʿʝ ʧʦʩʪʦʿʘʣʦ ʙʠʣʦ ʢʘʢʚʦ ʦʧʨʘʚʜʘˁʝ ʥʘ ʦʩʥʦʚʘʤʘ ʧʨʠʨʦʜʝ ʩʠʩʪʝʤʘ ʫ 

ʧʠʪʘˁʫ (ʪʘʯʢʘ 15. ʦʜʣʫʢʝ ʉʫʜʘ). ʆʚʘʢʘʚ ʩʪʘʚ ʉʫʜ ʿʝ ʟʘʩʥʦʚʘʦ ʠ ʥʘ ʯʠˁʝʥʠʮʠ ʜʘ ʩʫ 

ʬʦʥʜʦʚʠ ʫ ʧʠʪʘˁʫ ʙʠʣʠ ʬʠʥʘʥʩʠʨʘʥʠ ʢʨʦʟ ʦʙʘʚʝʟʥʝ ʜʦʧʨʠʥʦʩʝ ʫʩʧʦʩʪʘʚˀʝʥʝ ʥʘ 

ʦʩʥʦʚʫ ʜʨʞʘʚʥʝ ʨʝʛʫʣʘʪʠʚʝ, ʘʣʠ ʠ ʥʘ ʩʘʟʥʘˁʫ ʜʘ ʩʫ ʩʨʝʜʩʪʚʘ ʨʘʩʧʦʜʝˀʠʚʘʥʘ ʫ 

ʩʢʣʘʜʫ ʩʘ ʠʪʘʣʠʿʘʥʩʢʠʤ ʧʨʦʧʠʩʠʤʘ. ʊʦ ʿʝ ʜʦʚʝʣʦ ʜʦ ʟʘʢˀʫʯʢʘ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ 

ʜʨʞʘʚʥʠʤ ʠʟʚʦʨʠʤʘ ʫ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 107(1) ʋʌɽʋ. ʉʫʜ ʿʝ ʠʩʧʨʘʚʥʦ ʩʤʘʪʨʘʦ ʜʘ 
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ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʪʨʝʙʘ ʧʦ˂ʠ ʦʜ ʝʬʝʢʘʪʘ ʜʘʪʝ ʤʝʨʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ, ʘ ʥʝ ʦʜ 

ˁʠʭʦʚʠʭ ʮʠˀʝʚʘ ʠʣʠ ʫʟʨʦʢʘ. ɹʠʪʥʦ ʿʝ ʜʘ ʩʝ ʧʦʹʝ ʦʜ ʩʪʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ 

ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʧʨʝ ʫʩʚʘʿʘˁʘ ʤʝʨʝ ʫ ʧʠʪʘˁʫ. ʆʚʦ ʧʦʩʝʙʥʦ ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ 

ʜʘ ʩʫ ʩʦʮʠʿʘʣʥʘ ʧʣʘ˂ʘˁʘ ʦʜ ʩʪʨʘʥʝ ʟʘʧʦʩʣʝʥʠʭ ʙʠʣʘ ʜʝʦ ʰʠʨʝ ʢʘʪʝʛʦʨʠʿʝ-

ʪʨʦʰʢʦʚʘ ʨʘʜʥʝ ʩʥʘʛʝ ʫ ʪʝʢʩʪʠʣʥʦʿ ʠʥʜʫʩʪʨʠʿʠ, ʢʦʠʿ ʩʫ ʫ ʀʪʘʣʠʿʠ ʙʠʣʠ ʥʠʞʠ, ʫ 

ʧʦʨʝʹʝˁʫ ʩʘ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʫ ʜʘʪʦʤ ʩʝʢʪʦʨʫ. ʋʧʨʘʚʦ ʿʝ ʪʦ ʙʠʦ ʦʩʥʦʚ 

ʟʘ ʟʘʢˀʫʯʘʢ ʜʘ ʙʠ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʠʪʘʣʠʿʘʥʩʢʝ ʚʣʘʜʝ ʜʦʚʝʣʘ ʜʦ ʩʤʘˁʝˁʘ 

ʧʨʦʠʟʚʦʜʥʠʭ ʪʨʦʰʢʦʚʘ (ʿʝʨ ʿʝ ʪʨʦʰʘʢ ʨʘʜʥʝ ʩʥʘʛʝ ʜʝʦ ʧʨʦʠʟʚʦʜʦʛ ʪʨʦʰʢʘ) ʠ ʪʘʢʦ 

ʠʪʘʣʠʿʘʥʩʢʫ ʪʝʢʩʪʠʣʥʫ ʠʥʜʫʩʪʨʠʿʫ ʫʯʠʥʠʣʘ ʢʦʥʢʫʨʝʥʪʥʠʿʦʤ ʥʘ ʫʥʫʪʨʘʰˁʝʤ 

ʪʨʞʠʰʪʫ. ɽʬʝʢʪʠ ʪʘʢʚʝ ʤʝʨʝ ʙʠ ʙʠʣʠ ʠʟʨʘʟʠʪʦ ʥʝʧʦʚʦˀʥʠ ʠ ʥʝʛʘʪʠʚʥʦ ʙʠ ʫʪʠʮʘʣʠ 

ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʉʪʦʛʘ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʠʩʧʨʘʚʘʥ ʩʪʘʚ ʜʘ ʩʝ 

ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. 

ɿʥʘʯʠ, ʢʘʜ ʩʫ ʧʦʨʝʩʢʝ ʤʝʨʝ ʫ ʧʠʪʘˁʫ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʜʘ ʂʦʤʠʩʠʿʘ ʧʨʚʦ ʫʪʚʨʜʠ 

ʢʘʢʚʝ ʩʫ ʦʧʰʪʝ ʢʘʨʘʢʪʝʨʠʩʪʠʢʝ ʧʦʨʝʩʢʦʛ ʩʠʩʪʝʤʘ ʫ ʜʘʪʦʿ ʜʨʞʘʚʠ, ʘ ʪʝʢ ʦʥʜʘ ʜʘ ʣʠ 

ʿʝ ʜʘʪʘ ʧʦʨʝʩʢʘ ʤʝʨʘ (ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ) ʦʧʨʘʚʜʘʥʘ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʦʩʥʦʚʥʝ 

ʧʨʠʥʮʠʧʝ ʥʘ ʢʦʿʠʤʘ ʿʝ ʩʘʟʜʘʥ ʜʘʪʠ ʧʦʨʝʩʢʠ ʩʠʩʪʝʤ. ʋʢʦʣʠʢʦ ʪʦ ʥʝ ʙʠ ʙʠʦ ʩʣʫʯʘʿ, 

ʪʘʜʘ  ʙʠ ʩʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ ʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ
155

. 

ʊʘʢʦʹʝ, ʫ ʧʨʘʢʩʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʩʝ ʩ ʧʨʘʚʦʤ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʜʨʞʘʚʥʫ 

ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʦʨʝʩʢʝ ʤʝʨʝ ʢʦʿʝ ʬʘʚʦʨʠʟʫʿʫ 

ʠʟʚʦʟ ʜʦʤʘ˂ʠʭ ʧʨʦʠʟʚʦʜʘ ʠʣʠ ʧʘʢ ʦʜʨʝʹʝʥʝ ʩʝʢʪʦʨʝ ʧʨʠʚʨʝʜʝ ʢʦʿʠ ʩʫ ʠʟʣʦʞʝʥʠ 

ʠʥʦʩʪʨʘʥʦʿ ʢʦʥʢʫʨʝʥʮʠʿʠ. ʊʦ ʿʝ ʠ ʣʦʛʠʯʥʦ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʿʝ ʦʚʜʝ ʧʨʠʩʫʪʥʘ 

ʩʝʣʝʢʪʠʚʥʦʩʪ ʫ ʜʦʜʝʣʠ ʧʦʤʦ˂ʠ ʫ ʧʫʥʦʿ ʤʝʨʠ. ʉʣʠʯʥʦ ʿʝ ʠ ʩʘ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʘ 

ʠʤʘʿʫ ʩʪʘʪʫʩ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ, ʫʢʦʣʠʢʦ ʩʝ ʧʨʝʤʘ ˁʠʤʘ ʧʨʠʤʝʥʝ ʥʝʢʝ ʧʦʨʝʩʢʝ 

ʦʣʘʢʰʠʮʝ, ʢʘʦ ʰʪʦ ʩʫ ʠʟʫʟʝ˂ʝ ʦʜ ʧʣʘ˂ʘˁʘ ʧʦʨʝʟʘ ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ, ʣʦʢʘʣʥʠʭ 

ʪʘʢʩʠ ʠ ʩʣʠʯʥʦ. ʀʧʘʢ, ʪʨʝʙʘ ʧʘʞˀʠʚʦ ʠʩʧʠʪʘʪʠ ʜʘ ʣʠ ˂ʝ ʩʝ ʫ ʧʦʪʦˁʝʤ ʩʣʫʯʘʿʫ 

ʟʘʠʩʪʘ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʙʫʜʫ˂ʠ ʜʘ ʥʘʚʝʜʝʥʠ ʩʫʙʿʝʢʪʠ ʤʦʛʫ (ʩ ʦʙʟʠʨʦʤ 

ʥʘ ˁʠʭʦʚʫ ʫʣʦʛʫ ʠ ʬʫʥʢʮʠʿʝ ʢʦʿʝ ʦʙʘʚˀʘʿʫ) ʙʠʪʠ ʠʟʫʟʝʪʠ ʦʜ ʧʨʠʤʝʥʝ ʯʣʘʥʘ 107(1) 

ʋʌɽʋ
156
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ɼʘʢʣʝ, ʫ ʩʣʫʯʘʿʫ Italy v. Commission ʥʠʿʝ ʧʦʩʪʦʿʘʣʦ ʙʠʣʦ ʢʘʢʚʦ ʦʧʨʘʚʜʘˁʝ ʟʘ 

ʧʨʝʜʫʟʠʤʘˁʝ ʦʜʨʝʹʝʥʠʭ ʤʝʨʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʢʦʿʝ ʙʠ ʙʠʣʝ ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʠʨʦʜʦʤ 

ʠʣʠ ʦʧʰʪʦʤ ʰʝʤʦʤ ʩʘʤʦʛ ʩʠʩʪʝʤʘ ʫ ʧʠʪʘˁʫ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʝʢʦʥʦʤʩʢʘ ʣʦʛʠʢʘ 

ʜʘʪʠʭ ʤʝʨʘ ʩʝ ʫ ʧʫʥʦʤ ʦʙʠʤʫ ʧʦʢʘʟʘʣʘ ʫ ʩʣʫʯʘʿʫ GIL Insurance
157

, ʢʘʜʘ  ʿʝ ʜʨʞʘʚʘ 

ʧʨʠʤʝʥʠʣʘ ʚʠʰʫ ʧʦʨʝʩʢʫ ʩʪʦʧʫ ʥʘ ʧʨʝʤʠʿʝ ʦʩʠʛʫʨʘˁʘ ʟʘ ʜʦʤʘ˂ʝ ʦʩʠʛʫʨʘˁʝ 

ʫʨʝʹʘʿʘ ʦʨʛʘʥʠʟʦʚʘʥʦ ʧʦʩʨʝʜʩʪʚʦʤ ʧʨʦʠʟʚʦʹʘʯʘ ʫʨʝʹʘʿʘ. ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ 

ʩʣʫʯʘʿʫ Tiercé Ladbroke, ʫ ʢʦʤʝ ʩʝ ʜʨʞʘʚʘ ʦʧʨʝʜʝʣʠʣʘ ʟʘ ʨʘʟʣʠʯʠʪ ʧʦʨʝʩʢʠ ʨʝʞʠʤ 

ʫ ʧʦʛʣʝʜʫ ʫʢʫʧʥʠʭ ʦʧʢʣʘʜʘ ʫ ʌʨʘʥʮʫʩʢʦʿ ʥʘ ʬʨʘʥʮʫʩʢʝ ʠ ʙʝʣʛʠʿʩʢʝ ʢʦˁʠʯʢʝ ʪʨʢʝ. 

ʋ ʧʦʪʦˁʝʤ ʩʣʫʯʘʿʫ ʪʘʢʘʚ ʧʦʩʪʫʧʘʢ ʜʨʞʘʚʝ ʿʝ, ʧʨʝʤʘ ʦʮʝʥʠ ʂʦʤʠʩʠʿʝ, ʙʠʦ 

ʦʧʨʘʚʜʘʥ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʩʧʝʮʠʬʠʯʥʦʩʪʠ ʧʨʘʚʥʦʛ ʨʝʞʠʤʘ ʠ ʝʢʦʥʦʤʩʢʝ ʦʢʦʣʥʦʩʪʠ 

ʫ ʢʦʿʠʤʘ ʩʝ ʦʜʚʠʿʘʦ ʬʨʘʥʮʫʩʢʠ ʩʠʩʪʝʤ ʢʦˁʠʯʢʠʭ ʪʨʢʘ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʙʝʣʛʠʿʩʢʦʛ 

ʢʦʛʘ ʩʫ ʢʘʨʘʢʪʝʨʠʩʘʣʠ ʩʘʩʚʠʤ ʜʨʫʛʘʯʠʿʠ ʫʩʣʦʚʠ
158

. ʊʘʢʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ British 

Aggregates, ʛʜʝ ʿʝ ʧʨʠʤʝˁʝʥ ʩʝʣʝʢʪʠʚʘʥ ʧʦʨʝʩʢʠ ʨʝʞʠʤ ʫ ʮʠˀʫ ʩʤʘˁʝˁʘ 

ʢʦʨʠʰ˂ʝˁʘ ʥʝʦʙʥʦʚˀʠʚʠʭ ʠʟʚʦʨʘ ʝʥʝʨʛʠʿʝ ʠ ʚʝ˂ʝʛ ʩʪʝʧʝʥʘ ʟʘʰʪʠʪʝ ʞʠʚʦʪʥʝ 

ʩʨʝʜʠʥʝ, ʦʜʥʦʩʥʦ ʩʤʘˁʝˁʘ ʥʝʛʘʪʠʚʥʠʭ ʧʦʩʣʝʜʠʮʘ ʧʦ ʞʠʚʦʪʥʫ ʩʨʝʜʠʥʫ. ʉʫʜ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ (ʩʘʜʘ ʆʧʰʪʠ ʩʫʜ) ʿʝ ʩʪʘʦ ʥʘ ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʧʨʘʚʦ, 

ʩ ʦʙʟʠʨʦʤ ʥʘ ʥʝʧʦʩʪʦʿʘˁʝ ʫʩʘʛʣʘʰʝʥʦʩʪʠ ʧʦ ʦʚʦʤ ʧʠʪʘˁʫ, ʜʘ ʫʚʝʜʫ ʧʦʨʝʟʝ ʫ 

ʦʜʨʝʹʝʥʠʤ ʩʝʢʪʦʨʠʤʘ ʟʘʰʪʠʪʝ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ. ɼʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʧʦ ʤʠʰˀʝˁʫ 

ʉʫʜʘ, ʤʦʛʫ ʩʘʤʦʩʪʘʣʥʦ ʜʘ ʦʜʨʝʜʝ ʧʨʠʦʨʠʪʝʪʝ ʫ ʧʦʛʣʝʜʫ ʟʘʰʪʠʪʝ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ 

ʠ ʜʘ ʦʜʨʝʜʝ ʢʦʿʝ ʨʦʙʝ ʠʣʠ ʫʩʣʫʛʝ ˂ʝ ʙʠʪʠ ʧʨʝʜʤʝʪ ʧʦʨʝʟʘ. ʉʪʦʛʘ ʿʝ ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ 

ʧʦʨʝʩʢʘ ʤʝʨʘ ʫ ʧʠʪʘˁʫ, ʠʘʢʦ ʿʝ ʙʠʣʘ ʫʩʤʝʨʝʥʘ ʥʘ ʦʜʨʝʹʝʥʝ ʨʦʙʝ ʠʣʠ ʫʩʣʫʛʝ, ʥʝ 

ʤʦʨʘ ʥʫʞʥʦ ʜʘ ʟʥʘʯʠ ʜʘ ˂ʝ ʥʦʩʠʦʮʠ ʘʢʪʠʚʥʦʩʪʠ ʢʦʿʝ ʥʠʩʫ ʦʙʚʝʟʥʠʮʠ ʧʣʘ˂ʘˁʘ 

ʧʦʨʝʟʘ ʦʩʪʚʘʨʠʪʠ ʢʦʨʠʩʪʠ ʦʜ ʧʨʝʜʥʦʩʪʠ ʢʦʿʘ ʠʤ ʿʝ ʩʝʣʝʢʪʠʚʥʦ ʦʤʦʛʫ˂ʝʥʘ
159

. 

ʋ ʦʜʨʝʹʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ˂ʝ ʥʝʢʠ ʩʫʙʿʝʢʪʠ ʙʠʪʠ ʠʟʫʟʝʪʠ ʦʜ ʧʣʘ˂ʘˁʘ 

ʧʦʨʝʩʢʠʭ ʦʙʘʚʝʟʘ, ʢʘʦ ʰʪʦ ʩʫ ʬʦʥʜʘʮʠʿʝ ʠʣʠ ʫʜʨʫʞʝˁʘ. ʆʚʘʢʚʦ ʨʝʰʝˁʝ ʿʝ 

ʣʦʛʠʯʥʦ, ʿʝʨ ʩʚʨʭʘ ˁʠʭʦʚʦʛ ʧʦʩʪʦʿʘˁʘ ʥʠʿʝ ʧʨʦʬʠʪʥʝ, ʚʝ˂ ʘʣʪʨʫʠʩʪʠʯʢʝ ʧʨʠʨʦʜʝ, 

ʧʘ ʦʚʜʝ ʥʝ˂ʝ ʙʠʪʠ ʨʝʯʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʉʣʠʯʥʦ ʩʝ ʧʦʩʪʫʧʘ ʠ ʢʘʜʘ ʩʝ ʚʠʩʠʥʘ 

ʧʦʨʝʟʘ ʦʜʨʝʹʫʿʝ ʥʘ ʬʠʢʩʥʦʿ ʦʩʥʦʚʠ, ʟʘʪʠʤ ʫ ʧʦʛʣʝʜʫ ʤʘʣʠʭ ʠ ʩʨʝʜˁʠʭ ʧʨʝʜʫʟʝ˂ʘ 
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ʠʣʠ ʧʘʢ, ʫʢʦʣʠʢʦ ʩʝ ʫ ʜʘʪʦʿ ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ ʧʨʠʤʝˁʫʿʝ ʧʨʦʛʨʝʩʠʚʥʦ ʦʧʦʨʝʟʠʚʘˁʝ. 

ʀʧʘʢ, ʧʦʩʪʦʿʝ ʦʜʨʝʹʝʥʘ ʩʧʦʨʝˁʘ ʢʘʜ ʩʝ ʨʘʜʠ ʦ ʥʝʦʧʦʨʝʟʠʚʘˁʫ, ʦʜʥʦʩʥʦ 

ʧʦʚʦˀʥʠʿʝʤ ʧʦʨʝʩʢʦʤ ʪʨʝʪʤʘʥʫ ʢʦʤʧʘʥʠʿʘ ʥʝʨʝʟʠʜʝʥʘʪʘ ʫ ʦʜʥʦʩʫ ʥʘ ʨʝʟʠʜʝʥʪʝ
160

. 

ʉʫʰʪʠʥʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʢʘʜ ʛʦʚʦʨʠʤʦ ʦ ʦʧʦʨʝʟʠʚʘˁʫ, ʩʘʩʪʦʿʠ ʩʝ ʫ 

ʦʤʦʛʫ˂ʘʚʘˁʫ ʦʜʨʝʹʝʥʠʭ ʝʢʦʥʦʤʩʢʠʭ ʧʨʝʠʤʫ˂ʩʪʘʚʘ ʢʦʨʠʩʥʠʮʠʤʘ. ʇʨʝʜʥʦʩʪ ʩʝ 

ʤʦʞʝ ʿʘʚʠʪʠ ʫ ʨʘʟʣʠʯʠʪʠʤ ʦʙʣʠʮʠʤʘ, ʢʘʦ ʰʪʦ ʩʫ ʩʤʘˁʝˁʝ ʧʦʨʝʩʢʝ ʦʩʥʦʚʠʮʝ, 

ʫʤʘˁʝˁʝ ʠʟʥʦʩʘ ʧʦʨʝʩʢʝ ʦʙʘʚʝʟʝ, ʜʘʚʘˁʝ ʧʦʨʝʩʢʦʛ ʢʨʝʜʠʪʘ ʠ ʪʦʤʝ ʩʣʠʯʥʦ. 

ʅʘʨʘʚʥʦ, ʦʙʣʠʮʠ ʫ ʢʦʿʠʤʘ ˂ʝ ʧʦʤʦ˂ ʦʚʦʛ ʚʠʜʘ ʙʠʪʠ ʜʦʜʝˀʝʥʘ ʟʘʚʠʩʠ˂ʝ ʠ ʦʜ 

ʤʝʪʦʜʘ ʦʧʦʨʝʟʠʚʘˁʘ ʧʨʠ ʯʝʤʫ ˂ʝ ʩʝ, ʧʦʨʝʜ ʪʨʘʜʠʮʠʦʥʘʣʥʠʭ ʤʝʪʦʜʘ ʢʦʿʠ 

ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʜʘ ʩʝ ʦʧʦʨʝʟʠʚʠ ʧʨʠʭʦʜ ʦʜʨʝʜʠ ʥʘ ʦʩʥʦʚʫ ʨʘʟʣʠʢʝ ʠʟʤʝʹʫ ʧʨʠʭʦʜʘ 

ʠ ʪʨʦʰʢʦʚʘ (ʨʘʩʭʦʜʘ) ʢʦʤʧʘʥʠʿʝ, ʧʨʠʤʝˁʠʚʘʪʠ ʠ ʘʣʪʝʨʥʘʪʠʚʥʠ ʤʦʜʝʣʠ ʢʘʦ ʰʪʦ ʿʝ 

Ăcost-plus ʤʝʪʦʜñ ʢʦʿʠ ʿʝ ʧʨʝʧʦʨʫʯʝʥ ʦʜ ʩʪʨʘʥʝ ʆECD-a. 

ʆʚʘʿ ʤʝʪʦʜ ʫʢˀʫʯʫʿʝ ʪʨʦʰʢʦʚʝ ʧʨʝʪʨʧˀʝʥʝ ʦʜ ʩʪʨʘʥʝ ʠʩʧʦʨʫʯʠʦʮʘ ʨʦʙʝ 

ʠʣʠ ʫʩʣʫʛʘ, ʫ ʪʨʘʥʩʘʢʮʠʿʠ ʠʟʤʝʹʫ ʧʦʚʝʟʘʥʠʭ ʢʦʤʧʘʥʠʿʘ, ʠ ʦʥʜʘ ʜʦʜʘʚʘˁʝ ʦʚʠʤ 

ʪʨʦʰʢʦʚʠʤʘ ʪʨʦʰʢʦʚʝ  ʧʣʫʩ ʤʘʨʞʫ ʜʘ ʙʠ ʩʝ ʧʦʩʪʠʛʣʘ ʦʜʛʦʚʘʨʘʿʫ˂ʘ ʜʦʙʠʪ ʫ ʩʚʝʪʣʫ 

ʬʫʥʢʮʠʿʘ ʢʦʿʝ ʦʙʘʚˀʘ, ʧʨʝʪʧʦʩʪʘʚˀʝʥʦʛ ʨʠʟʠʢʘ, ʪʨʞʠʰʥʠʭ ʫʩʣʦʚʘ ʠ ʜʨʫʛʠʭ 

ʯʠʥʠʣʘʮʘ
161
. ʇʨʦʙʣʝʤ ʫ ʧʨʘʢʩʠ ʩʝ ʧʦʿʘʚʠʦ ʢʘʜʘ ʩʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʧʨʠʣʠʢʦʤ 

ʢʦʨʠʰ˂ʝˁʘ ʧʦʤʝʥʫʪʦʛ ʤʝʪʦʜʘ, ʠʟʫʟʝʣʝ ʦʜʨʝʹʝʥʝ ʪʨʦʰʢʦʚʝ ʢʦʿʠ ʩʫ ʙʠʣʠ ʙʣʠʩʢʦ 

ʧʦʚʝʟʘʥʠ ʩʘ ʧʦʩʣʦʚʘˁʝʤ ʦʜʥʦʩʥʠʭ ʢʦʤʧʘʥʠʿʘ ʠ ʪʘʢʦ ʠʤ ʦʤʦʛʫ˂ʠʣʝ ʧʨʝʜʥʦʩʪ ʫ 

ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ ʢʦʿʫ ʥʝ ʙʠ ʠʤʘʣʠ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʫʩʣʦʚʠʤʘ. ʅʘ ʪʘʿ 

ʥʘʯʠʥ, ʜʦʰʣʦ ʿʝ ʜʦ ʚʝʰʪʘʯʢʦʛ ʫʤʘˁʝˁʘ ʧʦʨʝʩʢʝ ʦʩʥʦʚʠʮʝ ʠ ʩʘʤʠʤ ʪʠʤ ʜʦ 

ʩʤʘˁʝˁʘ ʧʦʨʝʩʢʦʛ ʪʝʨʝʪʘ ʢʦʿʠ ʙʠ ʢʦʨʠʩʥʠʮʠ ʪʨʝʙʘʣʦ ʜʘ ʩʥʦʩʝ. ʋ ʜʨʫʛʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ, ʧʨʝʜʥʦʩʪ ʢʦʨʠʩʥʠʮʠʤʘ ʿʝ ʙʠʣʘ ʦʤʦʛʫ˂ʝʥʘ ʧʨʝʢʦ ʘʨʙʠʪʨʝʨʥʦʛ 

ʦʜʨʝʹʠʚʘˁʘ ʤʘʨʛʠʥʘ ʧʨʦʬʠʪʘ ʢʦʤʧʘʥʠʿʘ ʢʦʨʠʩʥʠʢʘ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Belgium v. 

Commission ʠ ʩʣʫʯʘʿʫ Luxemburg v. Commission, ʧʨʦʙʣʝʤ ʿʝ ʙʠʦ ʫ ʪʦʤʝ ʰʪʦ ʩʫ 

ʙʝʣʛʠʿʩʢʝ ʚʣʘʩʪʠ ʦʜʨʝʜʠʣʝ ʠʟʥʦʩ ʤʘʨʞʝ ʦʜ 8%, ʢʘʦ ʤʝʨʠʣʦ ʟʘ ʧʦʨʝʩʢʫ ʦʩʥʦʚʠʮʫ 

ʢʦʤʧʘʥʠʿʝ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʚʨʩʪʫ ʫʩʣʫʛʘ ʢʦʿʝ ʧʨʫʞʘ ʠʣʠ ʙʠʣʦ ʢʦʿʘ ʜʨʫʛʘ ʤʝʨʠʣʘ ʢʦʿʘ 

ʙʠ ʦʜʩʣʠʢʘʚʘʣʘ ʝʢʦʥʦʤʩʢʫ ʨʝʘʣʥʦʩʪ ʫ ʢʦʿʠʤʘ ʩʫ ʩʝ ʢʦʨʠʩʥʠʮʠ ʥʘʣʘʟʠʣʠ. ʋ 
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ʧʦʪʦˁʝʤ ʩʣʫʯʘʿʫ, ʧʦʨʝʩʢʘ ʦʩʥʦʚʠʮʘ ʦʜ ʩʪʨʘʥʝ ʭʦʣʘʥʜʩʢʠʭ ʚʣʘʩʪʠ ʦʜʨʝʹʝʥʘ ʿʝ 

ʧʨʠʤʝʥʦʤ ʤʠʥʠʤʘʣʥʠʭ ʤʘʨʞʠ ʢʦʿʝ ʩʫ ʫʩʪʘʥʦʚˀʝʥʝ ʟʘʢʦʥʦʤ
162
. ʀʟ ʧʦʤʝʥʫʪʠʭ 

ʩʣʫʯʘʿʝʚʘ ʩʘ ʢʦʿʠʤʘ ʩʝ ʂʦʤʠʩʠʿʘ ʩʫʩʨʝʣʘ ʫ ʧʨʘʢʩʠ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ, 

ʧʨʠʣʠʢʦʤ ʦʜʨʝʹʠʚʘˁʘ ʧʦʨʝʩʢʝ ʦʩʥʦʚʠʮʝ, ʥʝʦʧʭʦʜʥʦ ʫʟʝʪʠ ʫ ʦʙʟʠʨ ʩʪʚʘʨʥʝ 

ʝʢʦʥʦʤʩʢʝ ʦʢʦʣʥʦʩʪʠ, ʘ ʥʝ ʥʝʢʝ ʟʘʤʠʰˀʝʥʝ ʧʨʘʛʦʚʝ ʢʘʦ ʤʝʨʠʣʦ ʟʘ ʫʪʚʨʹʠʚʘˁʝ 

ʠʟʥʦʩʘ ʧʦʨʝʩʢʝ ʦʙʘʚʝʟʝ. ʅʝ ʪʨʝʙʘ ʟʘʥʝʤʘʨʠʪʠ ʜʘ ʿʝ ʥʝʢʘʜ ʫ ʧʨʘʢʩʠ ʧʨʠʣʠʯʥʦ ʪʝʰʢʦ 

ʧʨʝʮʠʟʥʦ ʫʪʚʨʜʠʪʠ ʧʦʨʝʩʢʫ ʦʩʥʦʚʠʮʫ ʠ ʥʘ ʦʩʥʦʚʫ ˁʝ ʠʟʥʦʩ ʧʦʨʝʟʘ ʟʘ ʧʦʪʨʝʙʝ 

ʢʦʥʪʨʦʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʉʪʦʛʘ, ʧʦʤʝʥʫʪʠ ʧʨʘʛʦʚʠ ʩʝ ʥʝʢʘʜ ʥʘʤʝ˂ʫ ʢʘʦ ʿʝʜʠʥʦ 

ʦʧʨʘʚʜʘʥʦ ʨʝʰʝˁʝ ʢʦʿʝ ʩʚʘʢʘʢʦ ʠʤʘ ʩʚʦʿʝ ʤʘʥʝ. ʆʚʜʝ ʿʝ ʂʦʤʠʩʠʿʘ, ʧʦ ʤʠʰˀʝˁʫ 

ʘʫʪʦʨʘ, ʠʩʧʨʘʚʥʦ ʟʘʢˀʫʯʠʣʘ ʜʘ ʦʚʘʢʚʝ ʧʦʨʝʩʢʝ ʢʦʥʮʝʩʠʿʝ (ʦʣʘʢʰʠʮʝ) ʫʤʘˁʫʿʫ 

ʧʨʠʭʦʜ ʟʘ ʜʨʞʘʚʥʠ ʙʫ˅ʝʪ. ʀʩʪʦʚʨʝʤʝʥʦ, ʥʠʿʝ ʩʝ ʩʣʦʞʠʣʘ ʩʘ ʩʪʘʚʦʤ ɹʝʣʛʠʿʝ ʜʘ ʩʝ ʫ 

ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʧʦʨʝʩʢʠʤ ʧʦʜʩʪʠʮʘʿʠʤʘ ʟʘ ʩʪʨʘʥʝ ʠʥʚʝʩʪʠʪʦʨʝ ʢʦʿʝ 

ʙʠ ʜʦʧʨʠʥʝʣʝ ʧʦʚʝ˂ʘˁʫ ʙʫ˅ʝʪʩʢʠʭ ʧʨʠʭʦʜʘ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʥʝ ʙʠ ʙʠʦ ʠʩʧʫˁʝʥ 

ʫʩʣʦʚ ʢʦʿʠ ʧʦʩʪʘʚˀʘ ʯʣʘʥ 107(1) ʋʌɽʋ ʫ ʧʦʛʣʝʜʫ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. ʂʦʤʠʩʠʿʘ ʿʝ 

ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʩʝ ʧʦʤʝʥʫʪʠ ʫʩʣʦʚ ʤʦʨʘ ʦʙʘʚʝʟʥʦ ʧʦʩʤʘʪʨʘʪʠ ʫ ʩʚʝʪʣʫ 

ʧʦʿʝʜʠʥʘʯʥʦʛ ʢʦʨʠʩʥʠʢʘ, ʘ ʥʝ ʢʨʦʟ ʧʨʠʟʤʫ ʠʥʜʠʨʝʢʪʥʠʭ ʢʦʨʠʩʪʠ ʧʨʝʜʤʝʪʥʝ ʤʝʨʝ ʫ 

ʧʦʛʣʝʜʫ ʙʫ˅ʝʪʩʢʠʭ ʧʨʠʭʦʜʘ. ʋ ʩʫʧʨʦʪʥʦʤ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʙʠ ʩ ʣʘʢʦ˂ʦʤ ʟʘʦʙʠʰʣʝ 

ʧʦʤʝʥʫʪʠ ʫʩʣʦʚ, ʩ ʧʦʟʠʚʦʤ ʥʘ ʥʝʦʧʭʦʜʥʦʩʪ ʧʦʜʩʪʠʮʘˁʘ ʜʠʨʝʢʪʥʠʭ ʩʪʨʘʥʠʭ 

ʠʥʚʝʩʪʠʮʠʿʘ. ʇʦʨʝʜ ʩʚʝʛʘ, ʦʚʘʢʚʘ ʧʨʘʢʩʘ ʙʠ ʤʦʛʣʘ ʚʨʣʦ ʥʝʧʦʚʦˀʥʦ ʜʘ ʫʪʠʯʝ ʥʘ 

ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʿʝʨ ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ ʫʤʥʦʛʦʤʝ ʦʣʘʢʰʘʚʘʿʫ 

ʝʢʦʥʦʤʩʢʠ ʧʦʣʦʞʘʿ ˁʠʭʦʚʠʤ ʢʦʨʠʩʥʠʮʠʤʘ ʠ ʪʘʢʦ ʠʭ ʩʪʘʚˀʘʿʫ ʫ ʙʦˀʠ ʧʦʣʦʞʘʿ ʫ 

ʦʜʥʦʩʫ ʥʘ ʜʨʫʛʝ ʢʦʤʧʘʥʠʿʝ. ʊʦ ʿʝ ʧʦʩʝʙʥʦ ʦʧʨʘʚʜʘʥʦ ʘʢʦ ʩʝ ʨʘʜʠ ʦ 

ʤʫʣʪʠʥʘʮʠʦʥʘʣʥʠʤ ʢʦʤʧʘʥʠʿʘʤʘ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Netherlands v. Commission, 

ʂʦʤʠʩʠʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʜʘ ʿʝ ʩʧʦʨʥʘ ʧʦʤʦ˂ ʦʿʘʯʘʣʘ ʝʢʦʥʦʤʩʢʠ ʧʦʣʦʞʘʿ ʢʦʤʧʘʥʠʿʘ 

ʢʦʿʝ ʧʨʠʧʘʜʘʿʫ ʤʫʣʪʠʥʘʮʠʦʥʘʣʥʦʿ ʢʦʤʧʘʥʠʿʠ ʠ ʢʦʿʝ ʩʫ ʧʦʩʣʦʚʘʣʝ ʥʘ ʟʘʿʝʜʥʠʯʢʦʤ 

(ʩʘʜʘ ʫʥʫʪʨʘʰˁʝʤ) ʪʨʞʠʰʪʫ, ʰʪʦ ʿʝ ʙʠʦ ʧʦʚʦʜ ʟʘ ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ, ʢʦʿʘ ʿʝ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʟʘʿʝʜʥʠʯʢʠʤ ʪʨʞʠʰʪʝʤ. ʆʚʘʢʚʘ ʦʮʝʥʘ ʩʝ ʥʝ 

ʤʦʞʝ ʜʦʚʝʩʪʠ ʫ ʧʠʪʘˁʝ ʥʠ ʯʠˁʝʥʠʮʦʤ ʜʘ ʫ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʧʦʩʪʦʿʠ 

ʩʣʠʯʘʥ ʠʣʠ ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʦʨʝʩʢʠ ʩʠʩʪʝʤ, ʢʘʦ ʰʪʦ ʿʝ ʧʦʢʘʟʘʦ ʛʦʨʝ ʧʦʤʝʥʫʪʠ 
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ʩʣʫʯʘʿ Belgium v. Commission. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ ʿʝ ʪʘʢʦʹʝ ʙʠʦ ʠʟʨʘʞʝʥ ʠ ʧʨʠʥʮʠʧ 

ʩʝʣʝʢʪʠʚʥʦʩʪʠ, ʿʝʨ ʩʫ ʧʦʟʠʪʠʚʥʠʤ ʧʨʦʧʠʩʠʤʘ ʙʠʣʠ ʧʨʝʜʚʠʹʝʥʠ ʧʨʘʛʦʚʠ ʫ ʦʜʥʦʩʫ 

ʥʘ ʧʨʠʭʦʜ, ʰʪʦ ʿʝ ʙʠʦ ʦʯʠʛʣʝʜʘʥ ʜʦʢʘʟ ʫ ʧʨʠʣʦʛ ʥʘʚʝʜʝʥʦʿ ʪʝʟʠ.  

ʇʦʨʝʜ ʦʚʦʛ ʧʨʠʤʝʨʘ, ʂʦʤʠʩʠʿʘ ʩʝ ʩʘ ʠʩʪʦʚʝʪʥʦʤ ʩʠʪʫʘʮʠʿʦʤ ʩʫʩʨʝʣʘ ʠ ʫ 

ʩʣʫʯʘʿʫ Finland v. Commission
163
, ʛʜʝ ʿʝ ʫʪʚʨʹʝʥʦ ʜʘ ʩʫ ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ ʜʘʪʝ 

ʩʘʤʦ ʦʥʠʤ ʦʩʠʛʫʨʘʚʘʿʫ˂ʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʢʦʿʝ ʧʦʩʣʫʿʫ ʢʨʦʟ ʛʨʫʧʫ ʧʨʝʜʫʟʝ˂ʘ ʠ 

ʢʦʿʠʤʘ ʿʝ ʫʧʨʘʚˀʘʥʦ ʦʜ ʩʪʨʘʥʝ ʜʨʫʰʪʚʘ ʩʘ ʦʛʨʘʥʠʯʝʥʦʤ ʦʜʛʦʚʦʨʥʦʰ˂ʫ ʢʦʿʝ ʿʝ 

ʧʦʩʣʦʚʘʣʦ ʥʘ ʆʣʘʥʜʩʢʠʤ ʦʩʪʨʚʠʤʘ
164
. ʇʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ ʩʫ ʧʣʘ˂ʘʣʝ ʥʠʞʠ ʧʦʨʝʟ 

ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʠ ʿʝ ʫ ʥʦʨʤʘʣʥʠʤ ʧʨʠʣʠʢʘʤʘ ʠʟʥʦʩʠʦ 25%. ɿʘ ʦʩʪʚʘʨʠʚʘˁʝ 

ʧʦʨʝʩʢʠʭ ʦʣʘʢʰʠʮʘ ʙʠʣʘ ʿʝ ʥʝʦʧʭʦʜʥʘ, ʜʘʢʣʝ, ʦʜʨʝʹʝʥʘ ʝʢʦʥʦʤʩʢʘ ʩʥʘʛʘ ʘ ʤʝʨʝ ʩʫ 

ʩʝ ʤʦʛʣʝ ʧʨʠʤʝʥʠʪʠ ʩʘʤʦ ʧʨʝʤʘ ʦʥʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʢʦʿʝ ʩʫ ʙʠʣʝ ʜʦʚʦˀʥʦ ʚʝʣʠʢʝ. 

ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʩʫ ʠʟ Ăʠʛʨʝñ ʠʩʢˀʫʯʝʥʝ ʜʨʫʛʝ ʦʩʠʛʫʨʘʚʘʿʫ˂ʝ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʫ 

ʧʨʠʧʘʜʘʣʝ ʜʨʫʛʠʤ ʩʝʢʪʦʨʠʤʘ ʧʨʠʚʨʝʜʝ. ʌʦʨʤʘʮʠʿʘ ʪʘʢʚʝ ʛʨʫʧʝ Ăʟʘʨʦʙˀʝʥʠʭñ 

ʢʦʤʧʘʥʠʿʘ ʦʤʦʛʫ˂ʘʚʘ ʦʜʥʦʩʥʦʿ ʛʨʫʧʠ ʜʘ, ʧʨʝʤʘ ʤʠʰˀʝˁʫ ʂʦʤʠʩʠʿʝ, ʦʩʪʚʘʨʠ 

ʧʨʠʭʦʜ ʢʦʿʠ ˂ʝ ʿʦʿ ʦʤʦʛʫ˂ʠʪʠ ʜʘ ʧʦʢʨʠʿʝ ʬʠʢʩʥʝ ʪʨʦʰʢʦʚʝ ʠ ʩʪʝʢʥʝ ʧʨʦʬʠʪ. ɼʘʢʣʝ, 

ʦʚʜʝ ʩʝ ʧʦʢʘʟʘʣʦ ʜʘ ʥʝʢʝ ʜʨʞʘʚʥʝ ʤʝʨʝ, ʥʘ ʧʨʚʠ ʧʦʛʣʝʜ, ʤʦʛʫ ʜʘ ʥʝʤʘʿʫ 

ʨʝʩʪʨʠʢʪʠʚʥʠ ʢʘʨʘʢʪʝʨ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʘʣʠ ʜʘ ʩʝ ʢʘʩʥʠʿʝ ʫ ʧʨʘʢʩʠ 

ʠʩʧʦʩʪʘʚʠ ʜʘ ʦʥʝ ʿʝʩʫ ʩʝʣʝʢʪʠʚʥʦʛ ʢʘʨʘʢʪʝʨʘ. 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʩʣʫʯʘʿʫ Ireland v. Commission
165

, ʂʦʤʠʩʠʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʜʘ 

ʩʫ ʠʨʩʢʝ ʚʣʘʩʪʠ ʠʟʫʟʝʣʝ ʦʜʨʝʹʝʥʝ ʢʘʪʝʛʦʨʠʿʝ ʠʥʦʩʪʨʘʥʝ ʜʦʙʠʪʠ ʦʜ ʦʧʦʨʝʟʠʚʘˁʘ 

ʫʢʦʣʠʢʦ ʩʫ ʪʠ ʧʨʠʭʦʜʠ ʧʦʥʦʚʦ ʠʥʚʝʩʪʠʨʘʥʠ ʫ ʮʠˀʫ ʟʘʧʦʰˀʘʚʘˁʘ, ʰʪʦ ʿʝ ʙʠʣʦ ʫ 

ʩʫʧʨʦʪʥʦʩʪʠ ʩʘ ʧʨʘʚʠʣʠʤʘ ʦ ʠʟʙʝʛʘʚʘˁʫ ʜʚʦʩʪʨʫʢʦʛ ʦʧʦʨʝʟʠʚʘˁʘ
166
, ʧʫʪʝʤ 

ʧʦʨʝʩʢʦʛ ʢʨʝʜʠʪʘ. ʆʚʘʿ ʤʝʪʦʜ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʦ ʠʩʢˀʫʯʝˁʝ ʠʟ ʥʘʮʠʦʥʘʣʥʦʛ ʧʦʨʝʟʘ 

ʧʦʨʝʟ ʢʦʿʠ ʿʝ ʫ ʠʥʦʩʪʨʘʥʩʪʚʫ ʚʝ˂ ʙʠʦ ʧʣʘ˂ʝʥ ʜʦ ʠʟʥʦʩʘ ʚʨʝʜʥʦʩʪʠ ʧʦʨʝʟʘ ʢʦʿʠ ʩʝ 

ʦʙʠʯʥʦ ʩʥʦʩʠ ʫ ʀʨʩʢʦʿ ʟʘ ʠʩʪʠ ʧʨʠʭʦʜ. ʋ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʿʝ ʫʪʚʨʹʝʥʦ ʜʘ ʩʝ ʨʘʜʠ ʦ 

ʩʝʣʝʢʪʠʚʥʦʤ ʧʨʠʩʪʫʧʫ ʿʝʨ ʧʦʨʝʟ ʥʠʿʝ ʧʣʘ˂ʘʥ ʫʦʧʰʪʝ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʚʨʝʜʥʦʩʪ 

ʧʦʨʝʟʘ ʧʣʘ˂ʝʥʦʛ ʫ ʠʥʦʩʪʨʘʥʩʪʚʫ. ʊʠʤʝ ʿʝ ʦʤʦʛʫ˂ʝʥʘ ʧʨʝʜʥʦʩʪ ʢʦʤʧʘʥʠʿʘʤʘ 
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ʢʦʨʠʩʥʠʮʠʤʘ, ʧʦʩʝʙʥʦ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʿʝ ʧʦʨʝʟ ʢʦʿʠ ʿʝ ʧʣʘ˂ʝʥ ʫ ʠʥʦʩʪʨʘʥʩʪʚʫ 

ʥʠʞʠ ʥʝʛʦ ʧʦʨʝʟ ʢʦʿʠ ʙʠ ʩʝ ʟʘ ʠʩʪʠ ʧʨʠʭʦʜ ʧʣʘʪʠʦ ʫ ʀʨʩʢʦʿ. ɼʘʢʣʝ, ʦʚʜʝ ʩʝ ʧʦʨʝʟ 

ʥʠʿʝ ʫʦʧʰʪʝ ʧʣʘ˂ʘʦ (ʢʘʦ ʰʪʦ ʙʠ ʙʠʦ ʩʣʫʯʘʿ ʫ ʥʦʨʤʘʣʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ), ʧʦʩʪʦʿʘʦ ʿʝ 

ʩʠʩʪʝʤ ʩʝʣʝʢʪʠʚʥʦʛ ʧʨʠʩʪʫʧʘ ʢʦʿʠ ʙʠ ʤʦʛʘʦ ʜʘ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ, ʘ ʧʦʪʠʮʘʦ ʿʝ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ. ʉʪʦʛʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʠʩʧʨʘʚʥʦ 

ʟʘʢˀʫʯʠʣʘ ʜʘ ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. 

ʊʨʝʙʘ ʥʘ ʢʨʘʿʫ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʝ ʆʙʘʚʝʰʪʝˁʝ ʦʜʥʦʩʠʣʦ ʥʘ ʜʠʨʝʢʪʥʦ 

ʦʧʦʨʝʟʠʚʘˁʝ, ʘʣʠ ʿʝ ʢʘʩʥʠʿʝ ʂʦʤʠʩʠʿʘ ʦʙʿʘʚʠʣʘ ʠʟʚʝʰʪʘʿ ʦ ʧʨʠʤʝʥʠ ʧʦʤʝʥʫʪʦʛ 

ʘʢʪʘ, ʯʠʿʠ ʧʨʠʥʮʠʧʠ ʙʠ ʩʝ ʤʦʛʣʠ ʧʨʠʤʝʥʠʪʠ ʠ ʥʘ ʠʥʜʠʨʝʢʪʥʦ ʦʧʦʨʝʟʠʚʘˁʝ. ʀʧʘʢ, 

ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʙʠ, ʫ ʚʝʟʠ ʩʘ ʦʚʠʤ ʧʠʪʘˁʝʤ, ʙʠʣʦ ʥʝʦʧʭʦʜʥʦ ʜʦʥʝʪʠ 

ʧʦʩʝʙʥʦ ʫʧʫʪʩʪʚʦ ʢʦʿʝ ʙʠ ʙʣʠʞʝ ʨʘʟʿʘʩʥʠʣʦ ʥʝʜʦʫʤʠʮʝ ʢʦʿʝ ʙʠ ʩʝ ʫ ʚʝʟʠ ʩ ʦʚʠʤ 

ʤʦʛʣʝ ʧʦʿʘʚʠʪʠ
167

.  

 ɼʘʢʣʝ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʩʝ ʤʘʪʝʨʠʿʘʣʥʘ ʩʝʣʝʢʪʠʚʥʦʩʪ ʿʘʚˀʘ ʫ 

ʨʘʟʣʠʯʠʪʠʤ ʦʙʣʠʮʠʤʘ ʠ ʧʦʜʨʘʟʫʤʝʚʘ ʬʘʚʦʨʠʟʦʚʘˁʝ ʦʜʨʝʹʝʥʠʭ ʢʦʤʧʘʥʠʿʘ ʠʣʠ 

ʬʘʚʦʨʠʟʦʚʘˁʝ ʧʨʦʠʟʚʦʜˁʝ ʦʜʨʝʹʝʥʠʭ ʨʦʙʘ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʩʝ ʠʥʩʪʠʪʫʮʠʿʝ 

ʋʥʠʿʝ ʥʝ˂ʝ ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ ʦ ʪʦʤʝ ʜʘ ʣʠ ʩʝ ʨʘʜʠ ʦ ʤʘʪʝʨʠʿʘʣʥʦʿ 

ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʨʫʢʦʚʦʜʠʪʠ ʙʨʦʿʝʤ ʩʫʙʿʝʢʘʪʘ ʢʦʿʠ ʩʫ ʤʝʨʦʤ ʧʦʤʦ˂ʠ ʦʙʫʭʚʘ˂ʝʥʠ, 

ʥʠʪʠ ʚʝʣʠʯʠʥʦʤ ʩʝʢʪʦʨʘ ʫ ʢʦʿʝʤ ʧʦʩʣʫʿʫ. ʆʥʝ ˂ʝ ʥʘʩʪʦʿʘʪʠ ʜʘ ʰʪʦ ʧʨʝʮʠʟʥʠʿʝ 

ʫʪʚʨʜʝ ʝʬʝʢʘʪ ʜʘʪʝ ʤʝʨʝ ʥʘ ʪʨʞʠʰʪʫ. ʋʢʦʣʠʢʦ ʩʝ ʧʨʦʮʝʥʠ ʜʘ ʩʝ ʥʝʢʝ ʢʦʤʧʘʥʠʿʝ 

ʬʘʚʦʨʠʟʫʿʫ ʥʘ ʫʰʪʨʙ ʜʨʫʛʠʭ, ʪʘʜʘ ˂ʝ ʩʝ ʧʨʠʤʝʥʠʪʠ ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ɼʨʞʘʚʝ ʯʣʘʥʠʮʝ ˂ʝ ʠʟʙʝ˂ʠ ʧʨʠʤʝʥʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫʢʦʣʠʢʦ ʿʝ ʨʝʯ ʦ 

ʤʝʨʠ ʦʜ ʦʧʰʪʝ ʚʘʞʥʦʩʪʠ ʟʘ ʧʨʠʚʨʝʜʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʮʝʣʠʥʠ. 

 ʇʨʦʙʣʝʤ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʩʝ ʫ ʚʝʣʠʢʦʤ ʙʨʦʿʫ ʩʣʫʯʘʿʝʚʘ ʫ ʧʨʘʢʩʠ ʚʝʟʠʚʘʦ ʟʘ 

ʦʧʦʨʝʟʠʚʘˁʝ ʢʦʤʧʘʥʠʿʘ. ʅʘʨʘʚʥʦ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʧʨʘʚʦ ʜʘ ʩʧʨʦʚʦʜʝ 

ʦʜʛʦʚʘʨʘʿʫ˂ʫ ʧʦʨʝʩʢʫ ʧʦʣʠʪʠʢʫ, ʘʣʠ ʦʜʨʝʹʝʥʝ ʧʦʨʝʩʢʝ ʤʝʨʝ ʥʝ˂ʝ ʫʚʝʢ ʙʠʪʠ ʫ 

ʩʘʛʣʘʩʥʦʩʪʠ ʩʘ ʦʜʨʝʜʙʘʤʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ.  ʋ ʩʢʣʘʜʫ ʩʘ ʆʙʘʚʝʰʪʝˁʝʤ, ʧʦʨʝʩʢʝ 

ʤʝʨʝ ʢʦʿʝ ʩʫ ʦʪʚʦʨʝʥʝ ʟʘ ʩʚʝ ʫʯʝʩʥʠʢʝ ʥʘ ʪʨʞʠʰʪʫ ʧʨʝʜʩʪʘʚˀʘ˂ʝ, ʫ ʦʩʥʦʚʠ, ʦʧʰʪʝ 

ʤʝʨʝ. ʋʩʣʦʚ ʟʘ ʪʦ ʿʝ ʜʘ ʦʥʝ ʙʫʜʫ ʜʦʩʪʫʧʥʝ ʩʚʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʥʘ ʿʝʜʥʘʢʠʤ ʦʩʥʦʚʘʤʘ 
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on the application of the state aid rules to measures relating to direct business taxation, Brussels, 2004, 

ʩʪʨ. 20. 
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ʢʘʢʦ ʧʨʘʚʥʦ, ʪʘʢʦ ʠ ʬʘʢʪʠʯʢʠ. ʀʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ˂ʝ, ʫ ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ 

ʩʣʫʯʘʿʫ, ʫʪʚʨʹʠʚʘʪʠ ʢʘʢʚʝ ʩʫ ʦʧʰʪʝ ʢʘʨʘʢʪʝʨʠʩʪʠʢʝ ʧʦʨʝʩʢʦʛ ʩʠʩʪʝʤʘ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ, ʜʘ ʙʠ ʧʦʪʦʤ ʜʦʥʝʣʝ ʟʘʢˀʫʯʘʢ ʦ ʦʧʨʘʚʜʘʥʦʩʪʠ ʧʨʝʜʤʝʪʥʝ ʤʝʨʝ. ʀʧʘʢ, ʥʘ 

ʢʦʤʧʘʥʠʿʘʤʘ ʿʝ ʜʘ ʠʩʢʦʨʠʩʪʝ ʤʦʛʫ˂ʥʦʩʪʠ ʢʦʿʝ ʠʤ ʩʪʦʿʝ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ, ʰʪʦ ˂ʝ 

ʟʘʚʠʩʠʪʠ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ ʦʜ ʩʧʦʩʦʙʥʦʩʪʠ ˁʠʭʦʚʦʛ ʤʝʥʘ˅ʤʝʥʪʘ ʠ ʧʦʩʣʦʚʥʝ 

ʫʤʝʰʥʦʩʪʠ. ɼʘʢʣʝ, ʥʝ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʘʢʦ ʥʝʢʝ ʢʦʤʧʘʥʠʿʝ ʦʩʪʚʘʨʝ 

ʚʝ˂ʝ ʢʦʨʠʩʪʠ ʦʜ ʜʨʫʛʠʭ, ʙʫʜʫ˂ʠ ʜʘ ʧʦʤʦ˂ ʥʠʿʝ ʜʦʜʝˀʝʥʘ ʥʘ ʩʝʣʝʢʪʠʚʥʦʿ ʦʩʥʦʚʠ.  

 ʆʩʪʘʿʝ ʥʝʜʦʫʤʠʮʘ ʜʘ ʣʠ ˂ʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʙʠʪʠ ʫ ʩʪʘˁʫ ʜʘ ʫ ʩʚʘʢʦʤ 

ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʠʩʧʨʘʚʥʦ ʧʨʦʮʝʥʝ ʜʘ ʣʠ ʿʝ ʥʝʢʘ ʤʝʨʘ ʧʦʤʦ˂ʠ ʦʧʰʪʝʛ 

ʢʘʨʘʢʪʝʨʘ, ʠʣʠ ʿʝ ʢʘʨʘʢʪʝʨʠʰʝ ʤʘʪʝʨʠʿʘʣʥʘ ʩʝʣʝʢʪʠʚʥʦʩʪ. ʀʩʪʦ ʚʘʞʠ ʠ ʟʘ 

ʧʨʘʚʠʣʥʦ ʫʪʚʨʹʠʚʘˁʝ ʧʦʨʝʩʢʝ ʦʩʥʦʚʠʮʝ, ʛʜʝ ˂ʝ ʩʝ ʯʝʩʪʦ ʤʦʨʘʪʠ ʫʪʚʨʜʠʪʠ ʢʘʢʚʝ ʩʫ 

ʙʠʣʝ ʩʪʚʘʨʥʝ ʝʢʦʥʦʤʩʢʝ ʦʢʦʣʥʦʩʪʠ, ʫ ʮʠˀʫ ʫʪʚʨʹʠʚʘˁʘ ʨʝʣʝʚʘʥʪʥʠʭ ʯʠˁʝʥʠʮʘ. 

ʅʘʿʟʘʜ, ʧʨʦʙʣʝʤ ʤʦʞʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʠ ʦʢʦʣʥʦʩʪ ʜʘ ʥʝʢʝ ʤʝʨʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

ʤʦʞʜʘ ʥʘ ʧʨʚʠ ʧʦʛʣʝʜ ʥʠʩʫ ʨʝʩʪʨʠʢʪʠʚʥʦʛ (ʩʝʣʝʢʪʠʚʥʦʛ) ʢʘʨʘʢʪʝʨʘ, ʘʣʠ ʩʝ ʢʘʩʥʠʿʝ 

ʠʩʧʦʩʪʘʚʠ ʫʧʨʘʚʦ ʩʫʧʨʦʪʥʦ.  

 

2.2.2.6.3 ɻʝʦʛʨʘʬʩʢʘ ʩʝʣʝʢʪʠʚʥʦʩʪ 

 

ʇʦʨʝʜ ʩʣʫʯʘʿʝʚʘ ʫ ʢʦʿʠʤʘ ʿʝ ʙʠʣʦ ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʦ ʧʦʩʪʦʿʘˁʝ ʤʘʪʝʨʠʿʘʣʥʝ 

ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʤʝʨʘ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʪʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʦʚʦʤ 

ʧʨʠʣʠʢʦʤ ʜʘ ʩʝ ʫ ʧʨʘʢʩʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʿʘʚʠʦ ʠ ʿʝʜʘʥ ʜʨʫʛʠ ʦʙʣʠʢ 

ʩʝʣʝʢʪʠʚʥʦʩʪʠ, ʘ ʪʦ ʿʝ ʛʝʦʛʨʘʬʩʢʘ ʩʝʣʝʢʪʠʚʥʦʩʪ (geografical selectivity). ʋ ʪʦʤ 

ʩʤʠʩʣʫ, ʧʦʤʝʥʫʪʠ ʚʠʜ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʧʦʩʤʘʪʨʘ˂ʝʤʦ ʪʘʢʦʹʝ ʩʘ ʩʪʘʥʦʚʠʰʪʘ 

ʦʧʦʨʝʟʠʚʘˁʘ, ʿʝʨ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʦʥʝʢʘʜ ʩʚʦʿʠʤ ʫʩʪʘʚʠʤʘ ʠ ʟʘʢʦʥʩʢʠʤ 

ʨʝʰʝˁʠʤʘ ʜʘʿʫ ʧʦʿʝʜʠʥʠʤ ʨʝʛʠʦʥʠʤʘ, ʧʦʢʨʘʿʠʥʘʤʘ ʦʜʨʝʹʝʥʝ ʧʨʝʨʦʛʘʪʠʚʝ ʚʣʘʩʪʠ, 

ʦʜ ʢʦʿʠʭ ʿʝ ʧʦʩʝʙʥʦ ʚʘʞʥʘ ʬʠʩʢʘʣʥʘ ʘʫʪʦʥʦʤʠʿʘ. ʋ ʪʦʤ ʧʦʛʣʝʜʫ, ʘʢʦ ʨʝʛʠʦʥʘʣʥʝ 

ʚʣʘʩʪʠ ʜʦʥʝʩʫ ʤʝʨʝ ʢʦʿʝ ʩʫ ʦʧʰʪʝʛ ʢʘʨʘʢʪʝʨʘ, ʢʦʿʝ ʙʠ, ʢʘʜ ʿʝ ʫ ʧʠʪʘˁʫ ʮʝʥʪʨʘʣʥʘ 

ʚʣʘʩʪ, ʙʠʣʝ ʚʘʥ ʜʦʤʘʰʘʿʘ ʯʣʘʥʘ 107. ʋʌɽʋ, ʥʘʩʪʘʦ ʙʠ ʧʨʦʙʣʝʤ ʜʘ ʣʠ ʩʝ ʧʨʝʜʤʝʪʥʝ 

ʤʝʨʝ ʤʦʛʫ ʦʢʚʘʣʠʬʠʢʦʚʘʪʠ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʧʦʤʝʥʫʪʦʛ ʯʣʘʥʘ ʠʣʠ ʥʝ. 

ɼʘʢʣʝ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ˂ʝ ʪʘʢʚʝ ʤʝʨʝ, ʦʧʰʪʝʛ ʢʘʨʘʢʪʝʨʘ, ʧʦʪʧʘʜʘʪʠ ʧʦʜ 
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ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʩʝ ʦʥʝ ʦʜʥʦʩʝ ʥʘ ʜʝʦ ʜʨʞʘʚʥʝ 

ʪʝʨʠʪʦʨʠʿʝ, ʘ ʥʝ ʥʘ ʮʝʣʠʥʫ. ʅʘʿʟʘʜ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʢʘʢʚʝ ˂ʝ ʧʦʩʣʝʜʠʮʝ ʠʤʘʪʠ 

ʢʦʥʩʪʠʪʫʮʠʦʥʘʣʥʠ ʧʦʣʦʞʘʿ ʜʘʪʦʛ ʨʝʛʠʦʥʘ, ʜʝʣʘ ʜʨʞʘʚʥʝ ʪʝʨʠʪʦʨʠʿʝ, ʫ ʦʜʥʦʩʫ ʥʘ 

ʥʦʨʤʝ ʦ ʢʦʥʪʨʦʣʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ɿʘʥʠʤˀʠʚ ʩʣʫʯʘʿ ʩʘ ʢʦʿʠʤ ʩʝ ʂʦʤʠʩʠʿʘ ʩʫʩʨʝʣʘ ʫ ʧʨʘʢʩʠ ʫ ʦʚʦʤ ʧʦʛʣʝʜʫ ʿʝ 
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, ʛʜʝ ʩʝ ʨʘʜʠʣʦ ʦ ʧʨʝʜʣʦʛʫ ʚʣʘʜʝ ɻʠʙʨʘʣʪʘʨʘ ʦ 

ʫʢʠʜʘˁʫ ʧʦʨʝʟʘ ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ ʠ ʫʚʦʹʝˁʫ ʧʦʨʝʟʘ ʥʘ ʟʘʨʘʜʝ, ʧʦʨʝʟʘ ʥʘ 

ʢʦʨʠʰ˂ʝˁʝ ʟʘʫʟʝʪʦʛ ʧʦʩʣʦʚʥʦʛ ʧʨʦʩʪʦʨʘ (business property occupation tax), ʢʘʦ ʠ 

ʥʘʢʥʘʜʝ ʟʘ ʨʝʛʠʩʪʨʘʮʠʿʫ ʢʦʤʧʘʥʠʿʘ (registration fee). ʉʧʦʨʥʦ ʿʝ ʙʠʣʦ ʪʦ ʰʪʦ ʿʝ 

ʤʘʢʩʠʤʘʣʘʥ ʠʟʥʦʩ ʧʦʨʝʩʢʝ ʩʪʦʧʝ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʫ ʨʝʛʠʩʪʨʦʚʘʥʝ ʫ 

ʋʿʝʜʠˁʝʥʦʤ ʢʨʘˀʝʚʩʪʚʫ ʠʟʥʦʩʠʦ 30%, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʢʦʤʧʘʥʠʿʘ ʢʦʿʝ ʩʫ ʙʠʣʝ 

ʨʝʛʠʩʪʨʦʚʘʥʝ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ɻʠʙʨʘʣʪʘʨʘ ʛʜʝ ʿʝ ʤʘʢʩʠʤʘʣʥʘ ʩʪʦʧʘ ʙʠʣʘ ʫʧʦʣʘ ʤʘˁʘ 

ʠ ʠʟʥʦʩʠʣʘ ʿʝ 15%. ʅʘ ʦʩʥʦʚʫ ʪʦʛʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʜʘ ʿʝ ʥʘ ʦʚʘʿ ʥʘʯʠʥ 

ʜʦʰʣʦ ʜʦ ʩʝʣʝʢʪʠʚʥʦʛ ʧʨʠʩʪʫʧʘ, ʢʦʿʠʤ ʿʝ ʦʤʦʛʫ˂ʝʥʘ ʧʨʝʜʥʦʩʪ ʢʦʤʧʘʥʠʿʘʤʘ 

ʨʝʛʠʩʪʨʦʚʘʥʠʤ ʫ ɻʠʙʨʘʣʪʘʨʫ. ʇʦʨʝʜ ʪʦʛʘ, ʧʦʪʦˁʝ ʢʦʤʧʘʥʠʿʝ ʙʠʣʝ ʩʫ ʫ 

ʧʦʚʣʘʰ˂ʝʥʦʤ ʧʦʣʦʞʘʿʫ ʠ ʫ ʧʦʛʣʝʜʫ ʪʦʛʘ ʰʪʦ ʩʫ ʢʘʧʠʪʘʣʥʠ ʜʦʙʠʮʠ ʙʠʣʠ 

ʠʩʢˀʫʯʝʥʠ ʠʟ ʦʙʨʘʯʫʥʘ ʧʨʦʬʠʪʘ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʢʦʤʧʘʥʠʿʘ ʨʝʛʠʩʪʨʦʚʘʥʠʭ ʫ 

ʋʿʝʜʠˁʝʥʦʤ ʂʨʘˀʝʚʩʪʚʫ. ʉʪʦʛʘ, ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ 

ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʩʫ ʚʣʘʩʪʠ ɻʠʙʨʘʣʪʘʨʘ ʧʨʝʜʣʦʞʠʣʝ 

ʦʚʘʢʚʝ ʧʦʨʝʩʢʝ ʨʝʬʦʨʤʝ. ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʫʟʝʣʘ ʧʦʟʠʪʠʚʘʥ ʩʪʘʚ, ʥʘʚʦʜʝ˂ʠ ʜʘ ʿʝ 

ʧʨʝʜʤʝʪʥʘ ʧʦʨʝʩʢʘ ʨʝʬʦʨʤʘ ʥʘ ɻʠʙʨʘʣʪʘʨʫ ʟʘʠʩʪʘ ʬʘʚʦʨʠʟʦʚʘʣʘ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʫ 

ʨʝʛʠʩʪʨʦʚʘʥʝ ʥʘ ʪʦʿ ʪʝʨʠʪʦʨʠʿʠ, ʫ ʧʦʨʝʹʝˁʫ ʩʘ ʜʨʫʛʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʢʦʥʢʫʨʝʥʪʠʤʘ 

ʫ ʋʿʝʜʠˁʝʥʦʤ ʂʨʘˀʝʚʩʪʚʫ, ʠ ʦʜʙʘʮʠʣʘ ʘʨʛʫʤʝʥʪʝ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ 

ʨʘʜʠʣʦ ʦ ʤʝʨʘʤʘ ʦʧʰʪʝʛ ʢʘʨʘʢʪʝʨʘ. ʇʨʝʤʘ ʩʪʘʚʫ ʂʦʤʠʩʠʿʝ, ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʩʧʦʨʥʘ 

ʧʦʨʝʩʢʘ ʤʝʨʘ ʧʨʠʤʝˁʠʚʘʥʘ ʥʘ ʩʚʝ ʢʦʤʧʘʥʠʿʝ, ʨʝʛʠʩʪʨʦʚʘʥʝ ʫ ɻʠʙʨʘʣʪʘʨʫ, ʥʠʿʝ 

ʜʦʚʦˀʥʘ ʜʘ ʙʠ ʩʝ ʠʟʙʝʛʣʘ ʧʨʠʤʝʥʘ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʋʿʝʜʠˁʝʥʦ 

ʂʨʘˀʝʚʩʪʚʦ ʿʝ ʢʘʦ ʢʦʥʪʨʘʘʨʛʫʤʝʥʪ ʥʘʚʦʜʠʣʦ ʜʘ, ʫ ʫʩʪʘʚʥʦ-ʧʨʘʚʥʦʤ ʩʤʠʩʣʫ, 

ɻʠʙʨʘʣʪʘʨ ʧʨʝʜʩʪʘʚˀʘ ʧʨʝʢʦʤʦʨʩʢʫ ʪʝʨʠʪʦʨʠʿʫ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʠ ʦʙʣʘʩʪ 

ʧʦʜ ʫʧʨʘʚʦʤ ʝʥʛʣʝʩʢʝ ʢʨʘˀʠʮʝ, ʘʣʠ ʥʠʿʝ ʩʘʩʪʚʘʥʠ ʜʝʦ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ, 
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ʥʠʪʠ ˁʝʛʦʚ ʨʝʛʠʦʥ ʫ ʙʠʣʦ ʢʦʤ ʧʦʛʣʝʜʫ. ʇʦʨʝʜ ʪʦʛʘ, ɻʠʙʨʘʣʪʘʨ ʧʦʩʝʜʫʿʝ ʟʥʘʯʘʿʘʥ 

ʩʪʝʧʝʥ ʘʫʪʦʥʦʤʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʋʿʝʜʠˁʝʥʦ ʂʨʘˀʝʚʩʪʚʦ ʠ ʦʥʘ ʩʝ ʦʛʣʝʜʘ ʢʨʦʟ 

ʟʘʢʦʥʦʜʘʚʥʫ ʚʣʘʩʪ, ʟʘʢʦʥʠ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ (ʫʢˀʫʯʫʿʫ˂ʠ ʠ ʧʦʨʝʩʢʝ) ʩʝ ʥʝ 

ʧʨʠʤʝˁʫʿʫ ʥʘ ˁʝʛʦʚʦʿ ʪʝʨʠʪʦʨʠʿʠ, ʥʠʪʠ ʧʨʠʤʘ ʙʠʣʦ ʢʘʢʚʫ ʬʠʥʘʥʩʠʿʩʢʫ ʧʦʤʦ˂. 

ɼʘʢʣʝ, ɻʠʙʨʘʣʪʘʨ ʿʝ ʫ ʩʚʘʢʦʤ ʧʦʛʣʝʜʫ ʧʦʪʧʫʥʦ ʨʘʟʣʠʯʠʪ ʦʜ ʋʿʝʜʠˁʝʥʦʛ 

ʂʨʘˀʝʚʩʪʚʘ ʠ ʪʦ ʫ ʫʩʪʘʚʥʦ-ʧʨʘʚʥʦʤ, ʧʦʣʠʪʠʯʢʦʤ, ʟʘʢʦʥʦʜʘʚʥʦʤ, ʝʢʦʥʦʤʩʢʦʤ, 

ʬʠʩʢʘʣʥʦʤ, ʙʫ˅ʝʪʩʢʦʤ, ʢʘʦ ʠ  ʛʝʦʛʨʘʬʩʢʦʤ ʩʤʠʩʣʫ. ʇʦʰʪʦ ʦʥ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʝʦ 

ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ, ʦʥ ʩʘʤʠʤ ʪʠʤ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʝʦ ʠʩʪʝ ʮʝʣʠʥʝ ʟʘ ʧʦʪʨʝʙʝ 

ʧʨʘʚʘ ɽʋ, ʦʜʥʦʩʥʦ ʥʝ ʤʦʞʝ ʩʝ ʩʤʘʪʨʘʪʠ ʨʝʛʠʦʥʦʤ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʫ 

ʧʦʛʣʝʜʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ
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. 

ʂʦʤʠʩʠʿʘ ʩʝ ʩʣʦʞʠʣʘ ʩʘ ʥʘʚʦʜʠʤʘ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʧʦʚʦʜʦʤ 

ʯʠˁʝʥʠʮʝ ʜʘ ɻʠʙʨʘʣʪʘʨ ʥʝ ʯʠʥʠ ʜʝʦ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʫ ʧʦʛʣʝʜʫ 

ʫʥʫʪʨʘʰˁʝʛ ʧʨʘʚʘ ʠ ʜʘ ʠʤʘ ʨʘʟʣʠʯʠʪʝ ʠʥʩʪʠʪʫʮʠʿʝ. ʀʧʘʢ, ʥʠʿʝ ʩʝ ʩʣʦʞʠʣʘ ʩʘ 

ʥʘʚʦʜʠʤʘ ʜʘ ʩʝ ɻʠʙʨʘʣʪʘʨ ʥʝ ʤʦʞʝ ʩʤʘʪʨʘʪʠ ʨʝʛʠʦʥʦʤ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʫ 

ʧʦʛʣʝʜʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʿʝʨ ʿʝ ɻʠʙʨʘʣʪʘʨ ʜʝʦ ɽʋ ʫʩʣʝʜ ˁʝʛʦʚʝ 

ʧʦʚʝʟʘʥʦʩʪʠ ʩʘ ʋʿʝʜʠˁʝʥʠʤ ʂʨʘˀʝʚʩʪʚʦʤ. ɿʙʦʛ ʪʦʛʘ ʩʝ ʩʚʘ ʧʨʘʚʠʣʘ ʋʥʠʿʝ 

ʧʨʠʤʝˁʫʿʫ ʠ ʥʘ ɻʠʙʨʘʣʪʘʨ, ʿʝʜʥʘʢʦ ʢʘʦ ʠ ʥʘ ʋʿʝʜʠˁʝʥʦ ʂʨʘˀʝʚʩʪʚʦ. ʇʦʨʝʜ ʪʦʛʘ, 

ʢʦʤʧʘʥʠʿʝ ʨʝʛʠʩʪʨʦʚʘʥʝ ʫ ɻʠʙʨʘʣʪʘʨʫ ʫʞʠʚʘʿʫ ʩʣʦʙʦʜʝ ʠ ʧʨʘʚʘ ʧʨʝʧʦʟʥʘʪʝ 

ʋʛʦʚʦʨʦʤ ʦ ɽʋ, ʘ ʋʿʝʜʠˁʝʥʦ ʂʨʘˀʝʚʩʪʚʦ ʿʝ ʦʜʛʦʚʦʨʥʦ ʟʘ ʦʩʠʛʫʨʘˁʝ ʧʦʰʪʦʚʘˁʘ 

ʧʨʘʚʘ ʋʥʠʿʝ ʫ ɻʠʙʨʘʣʪʘʨʫ. ɼʘˀʝ, ɻʠʙʨʘʣʪʘʨ ʟʘʚʠʩʠ ʦʜ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʫ 

ʧʦʛʣʝʜʫ ʩʧʦˀʥʝ ʧʦʣʠʪʠʢʝ, ʦʜʙʨʘʥʝ ʠ ʤʦʥʝʪʘʨʥʝ ʧʦʣʠʪʠʢʝ ʠ ʦʩʪʚʘʨʫʿʝ ʢʦʨʠʩʪʠ ʦʜ 

ʙʨʦʿʥʠʭ ʫʩʣʫʛʘ ʦʙʝʟʙʝʹʝʥʠʭ ʦʜ ʩʪʨʘʥʝ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ. ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 

ʦʚʝ, ʢʘʦ ʠ ʥʝʢʝ ʜʨʫʛʝ ʯʠʥʠʦʮʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʩʝ ɻʠʙʨʘʣʪʘʨ ʤʦʞʝ 

ʩʤʘʪʨʘʪʠ ʜʝʣʦʤ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʟʘ ʧʦʪʨʝʙʝ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, 

ʢʘʦ ʠ ʜʘ ʿʝ ʧʦʨʝʩʢʘ ʨʝʬʦʨʤʘ ʢʦʿʘ ʙʠ ʢʦʤʧʘʥʠʿʝ ʫ ɻʠʙʨʘʣʪʘʨʫ ʦʧʦʨʝʟʠʚʘʣʘ ʧʦ 

ʥʠʞʠʤ ʩʪʦʧʘʤʘ ʦʜ ʦʥʠʭ ʫ ʋʿʝʜʠˁʝʥʦʤ ʂʨʘˀʝʚʩʪʚʫ ʦʤʦʛʫ˂ʠʣʘ ʧʨʝʜʥʦʩʪ ʥʘ 

ʩʝʣʝʢʪʠʚʥʦʿ ʙʘʟʠ ʧʦʪʦˁʠʤ ʩʫʙʿʝʢʪʠʤʘ
170
. ʅʘʿʟʘʜ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʠ ʜʘ 

ʥʘʯʠʥ ʪʝʨʠʪʦʨʠʿʘʣʥʦʛ ʦʨʛʘʥʠʟʦʚʘˁʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʨʝʜʩʪʘʚˀʘ ʧʠʪʘˁʝ ʬʦʨʤʝ 

ʢʘʜ ʩʝ ʨʘʜʠ ʦ ʧʦʣʠʪʠʮʠ ʦʧʦʨʝʟʠʚʘˁʘ ʠ ʥʝ ʤʦʞʝ ʩʣʫʞʠʪʠ ʢʘʦ ʩʨʝʜʩʪʚʦ ʟʘ 
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ʠʟʙʝʛʘʚʘˁʝ (ʟʘʦʙʠʣʘʞʝˁʝ) ʧʨʘʚʠʣʘ ʋʛʦʚʦʨʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ɼʨʞʘʚʝ, ʧʨʝʤʘ 

ʂʦʤʠʩʠʿʠ, ʠʤʘʿʫ ʧʨʘʚʦ ʜʘ ʫ ʩʢʣʘʜʫ ʩʘ ʩʚʦʿʠʤ ʠʥʪʝʨʝʩʠʤʘ ʧʨʠʤʝʥʝ ʤʦʜʝʣ 

ʜʝʮʝʥʪʨʘʣʠʟʘʮʠʿʝ ʢʦʿʠ ˁʠʤʘ ʥʘʿʚʠʰʝ ʦʜʛʦʚʘʨʘ, ʘʣʠ ʦʥʝ ʤʦʨʘʿʫ ʠʩʪʦʚʨʝʤʝʥʦ 

ʦʙʝʟʙʝʜʠʪʠ ʧʦʰʪʦʚʘˁʝ ʢʦʤʫʥʠʪʘʨʥʦʛ ʧʨʘʚʘ, ʦʜʥʦʩʥʦ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, 

ʰʪʦ ʚʘʞʠ ʠ ʟʘ ʥʠʞʝ ʦʨʛʘʥʝ ʚʣʘʩʪʠ. ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʘʚʝʜʝʥʝ ʘʨʛʫʤʝʥʪʝ, ʂʦʤʠʩʠʿʘ 

ʿʝ ʟʘʫʟʝʣʘ ʢʦʥʘʯʘʥ ʩʪʘʚ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʉʣʠʯʘʥ ʧʨʦʙʣʝʤ ʩʝ ʧʦʿʘʚʠʦ ʧʨʝʜ ʠʥʩʪʠʪʫʮʠʿʘʤʘ ʋʥʠʿʝ ʠ ʫ ʩʣʫʯʘʿʫ Portugal 

v. Commission
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, ʛʜʝ ʩʫ ʚʣʘʩʪʠ ɸʟʦʨʩʢʠʭ ʦʩʪʨʚʘ, ʩʘʩʪʘʚʥʦʛ ʜʝʣʘ ʇʦʨʪʫʛʘʣʠʿʝ, 

ʫʩʚʦʿʠʣʝ ʧʦʨʝʩʢʝ ʤʝʨʝ ʢʦʿʠʤʘ ʿʝ ʩʤʘˁʝʥ ʧʦʨʝʟ ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ ʨʝʛʠʩʪʨʦʚʘʥʠʭ 

ʥʘ ɸʟʦʨʩʢʠʤ ʦʩʪʨʚʠʤʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʧʦ ʦʚʦʤ ʧʠʪʘˁʫ ʟʘʫʟʝʣʘ ʥʝʛʘʪʠʚʘʥ ʩʪʘʚ, 

ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʛʦʚʦʨʘ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ (ʪʘʜʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ), ʿʝʨ ʩʝ ʨʘʜʠʣʦ ʦ ʤʝʨʠ ʩʝʣʝʢʪʠʚʥʦʛ 

ʢʘʨʘʢʪʝʨʘ. ʇʦʨʪʫʛʘʣ ʩʝ ʦʙʨʘʪʠʦ ʉʫʜʫ, ʪʚʨʜʝ˂ʠ ʜʘ ʩʝ ʦʚʜʝ ʥʠʿʝ ʨʘʜʠʣʦ ʦ 

ʩʝʣʝʢʪʠʚʥʦʤ ʧʨʠʩʪʫʧʫ ʫ ʧʦʛʣʝʜʫ ʧʦʨʝʟʘ ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ, ʿʝʨ ʩʝ ʨʘʜʠʣʦ ʦ 

ʨʝʛʠʦʥʘʣʥʠʤ ʚʣʘʩʪʠʤʘ ʯʠʿʘ ʩʫ ʩʝ ʦʚʣʘʰ˂ʝˁʘ ʦʜʥʦʩʠʣʘ ʩʘʤʦ ʥʘ ʪʝʨʠʪʦʨʠʿʫ 

ɸʟʦʨʩʢʠʭ ʦʩʪʨʚʘ, ʘ ʥʝ ʥʘ ʮʝʣʫ ʪʝʨʠʪʦʨʠʿʫ ʇʦʨʪʫʛʘʣʠʿʝ. ʉʪʦʛʘ, ʇʦʨʪʫʛʘʣ ʿʝ ʪʚʨʜʠʦ 

ʜʘ ʩʝ ʩʝʣʝʢʪʠʚʥʦʩʪ ʤʦʨʘ ʧʦʩʤʘʪʨʘʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʦʚʣʘʰ˂ʝˁʘ ʪʝʣʘ ʢʦʿʝ ʿʝ 

ʧʨʝʜʤʝʪʥʫ ʤʝʨʫ ʜʦʥʝʣʦ. 

ʉʫʜ ʿʝ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʦʢʚʠʨ ʟʘ ʧʨʦʮʝʥʫ ʜʘ ʣʠ ʩʝ ʫ 

ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʤʦʞʝ ʛʦʚʦʨʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʝ ʤʦʨʘ ʥʫʞʥʦ ʙʠʪʠ 

ʦʜʨʝʹʝʥ ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʞʘʚʫ ʯʣʘʥʠʮʫ ʢʘʦ ʮʝʣʠʥʫ, ʧʘ ʜʘ ʦʜʥʦʩʥʘ ʤʝʨʘ ʢʦʿʘ 

ʦʤʦʛʫ˂ʘʚʘ ʧʨʝʜʥʦʩʪ ʢʦʤʧʘʥʠʿʘʤʘ ʥʘ ʦʜʨʝʹʝʥʦʤ ʜʝʣʫ ʪʝʨʠʪʦʨʠʿʝ, ʥʝ ʙʫʜʝ 

ʩʝʣʝʢʪʠʚʥʦʛ ʢʘʨʘʢʪʝʨʘ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (107(1) ʋʌɽʋ). ʉʫʜ ʿʝ 

ʧʦʪʚʨʜʠʦ ʜʘ ʿʝ ʤʦʛʫ˂ʝ ʜʘ ʥʠʞʠ ʦʨʛʘʥʠ ʫʞʠʚʘʿʫ ʧʨʘʚʥʠ ʠ ʬʘʢʪʠʯʢʠ ʩʪʘʪʫʩ ʢʦʿʠ ʠʤ 

ʦʤʦʛʫ˂ʘʚʘ ʘʫʪʦʥʦʤʥʦʩʪ ʫ ʦʜʥʦʩʫ ʥʘ ʮʝʥʪʨʘʣʥʫ ʚʣʘʩʪ ʠ (ʥʘ ʦʩʥʦʚʫ ʪʦʛʘ) ʤʦʛʫ ʜʘ 

ʫʩʚʘʿʘʿʫ ʤʝʨʝ ʢʦʿʝ ʩʫ ʪʘʢʚʦʛ ʢʘʨʘʢʪʝʨʘ ʜʘ ʠʛʨʘʿʫ ʛʣʘʚʥʫ ʫʣʦʛʫ ʫ ʢʨʝʠʨʘˁʫ 

ʝʢʦʥʦʤʩʢʦʛ ʠ ʧʦʣʠʪʠʯʢʦʛ ʘʤʙʠʿʝʥʪʘ, ʫ ʢʦʿʝʤ ʧʦʩʣʫʿʫ ʦʜʥʦʩʥʘ ʧʨʝʜʫʟʝ˂ʘ. ʋ ʪʘʢʚʦʿ 

ʩʠʪʫʘʮʠʿʠ, ʜʝʦ ʪʝʨʠʪʦʨʠʿʝ ʫ ʢʦʿʦʿ ʜʝʣʫʿʝ ʥʠʞʠ ʦʨʛʘʥ ʚʣʘʩʪʠ ʧʨʝʜʩʪʘʚˀʘ˂ʝ 
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ʨʝʣʝʚʘʥʪʘʥ ʦʢʚʠʨ ʟʘ ʧʨʦʮʝʥʫ ʜʘ ʣʠ ʩʝ ʜʘʪʦʤ ʤʝʨʦʤ ʟʘʠʩʪʘ ʥʘ ʩʝʣʝʢʪʠʚʘʥ ʥʘʯʠʥ 

ʪʨʝʪʠʨʘʿʫ ʥʝʢʝ ʢʦʤʧʘʥʠʿʝ, ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʫʛʝ ʫ ʫʧʦʨʝʜʠʚʦʿ ʧʨʘʚʥʦʿ ʠ ʬʘʢʪʠʯʢʦʿ 

ʩʠʪʫʘʮʠʿʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʮʠˀʝʚʝ ʢʦʿʝ ʩʣʝʜʠ ʦʜʥʦʩʥʘ ʤʝʨʘ ʧʨʘʚʥʦʛ ʩʠʩʪʝʤʘ (ʪʘʯʢʘ 

58). ʀʘʢʦ ʿʝ ʠʩʪʠʥʘ ʜʘ, ʫʟ ʠʩʧʫˁʝˁʝ ʦʜʨʝʹʝʥʠʭ ʧʨʝʜʫʩʣʦʚʘ, ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ 

ʧʨʦʛʨʘʤ ʧʦʤʦ˂ʠ ʫʩʚʦʿʝʥ ʦʜ ʩʪʨʘʥʝ ʨʝʛʠʦʥʘʣʥʠʭ ʚʣʘʩʪʠ ʜʦʚʦˀʥʘ ʜʘ ʩʝ ʧʨʠʤʝʥʠ 

ʯʣʘʥ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ, ʉʫʜ ʿʝ ʩʤʘʪʨʘʦ ʜʘ ʩʝ ʩʝʣʝʢʪʠʚʥʦʩʪ ʦʜʥʦʩʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ 

ʦʜ ʩʪʨʘʥʝ ʥʠʞʠʭ ʥʠʚʦʘ ʚʣʘʩʪʠ ʥʝ ʤʦʞʝ ʟʘʩʥʠʚʘʪʠ ʩʘʤʦ ʥʘ ʯʠˁʝʥʠʮʠ ʜʘ ʩʝ ʦʥʘ 

ʧʨʠʤʝˁʫʿʝ ʿʝʜʠʥʦ ʥʘ ʜʝʣʫ ʪʝʨʠʪʦʨʠʿʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ
172
. ʅʝʦʧʭʦʜʥʦ ʿʝ ʫʟʝʪʠ ʫ 

ʦʙʟʠʨ ʠ ʜʘ ʣʠ ʿʝ ʪʘ ʤʝʨʘ ʫʩʚʦʿʝʥʘ ʦʜ ʩʪʨʘʥʝ ʨʝʛʠʦʥʘʣʥʦʛ ʪʝʣʘ ʢʦʿʝ ʿʝ ʫ ʚʨʰʝˁʫ 

ʦʚʣʘʰ˂ʝˁʘ Ăʜʦʚʦˀʥʦ ʘʫʪʦʥʦʤʥʦñ (sufficiently autonomous) ʫ ʦʜʥʦʩʫ ʥʘ ʮʝʥʪʨʘʣʥʫ 

ʚʣʘʩʪ ʠ ʫʢʦʣʠʢʦ ʿʝʩʪʝ, ʜʘ ʣʠ ʩʝ ʦʜʥʦʩʥʘ ʤʝʨʘ ʟʘʠʩʪʘ ʧʨʠʤʝˁʫʿʝ ʥʘ ʩʚʝ ʢʦʤʧʘʥʠʿʝ 

ʢʦʿʝ ʩʫ ʦʩʥʦʚʘʥʝ ʠʣʠ ʥʘ ʧʨʦʠʟʚʦʜˁʫ ʨʦʙʘ ʠ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʪʦʛ ʜʝʣʘ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʦʿʝ ʿʝ ʧʦʜ ʥʘʜʣʝʞʥʦʰ˂ʫ ʪʦʛ ʪʝʣʘ (ʪʘʯʢʘ. 62). 

ɼʘˀʝ, ʉʫʜ ʿʝ ʠʜʝʥʪʠʬʠʢʦʚʘʦ ʪʨʠ ʩʠʪʫʘʮʠʿʝ ʫ ʢʦʿʠʤʘ ʩʝ ʤʦʞʝ ʿʘʚʠʪʠ 

ʧʨʦʙʣʝʤ ʫ ʚʝʟʠ ʩʘ ʢʚʘʣʠʬʠʢʦʚʘˁʝʤ ʦʜʥʦʩʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ, ʫ ʚʠʜʫ ʥʠʞʠʭ ʠʟʥʦʩʘ 

ʧʦʨʝʟʘ ʫ ʦʜʥʦʩʫ ʥʘ ʧʦʨʝʟʝ ʥʘ ʥʘʮʠʦʥʘʣʥʦʤ ʥʠʚʦʫ, ʫ ʦʛʨʘʥʠʯʝʥʦʿ ʛʝʦʛʨʘʬʩʢʦʿ 

ʦʙʣʘʩʪʠ, ʦʜʥʦʩʥʦ ʜʝʣʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʘʦ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) 

ʋʌɽʋ. ʇʨʚʦ, ʢʘʜʘ ʮʝʥʪʨʘʣʥʘ ʚʣʘʩʪ (ʚʣʘʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ) ʜʦʥʝʩʝ ʦʜʣʫʢʫ ʜʘ 

ʫʤʘˁʠ ʠʟʥʦʩ ʧʦʨʝʟʘ ʫ ʪʘʯʥʦ ʦʜʨʝʹʝʥʦʿ ʦʙʣʘʩʪʠ. ɼʨʫʛʦ, ʢʘʜʘ ʥʠʞʠ ʦʨʛʘʥʠ ʚʣʘʩʪʠ 

ʠʩʪʦʛ ʥʠʚʦʘ (ʨʝʛʠʦʥʠ, ʧʦʢʨʘʿʠʥʝ, ʢʘʥʪʦʥʠ ʠ ʩʣʠʯʥʦ), ʠʤʘʿʫ ʘʫʪʦʥʦʤʠʿʫ ʢʦʿʘ ʠʤ 

ʦʤʦʛʫ˂ʘʚʘ ʜʘ ʩʘʤʠ ʦʜʨʝʜʝ ʠʟʥʦʩ ʧʦʨʝʟʘ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʢʦʿʘ ʿʝ ʧʦʜ ˁʠʭʦʚʦʤ 

ʥʘʜʣʝʞʥʦʰ˂ʫ. ʅʘʿʟʘʜ, ʪʨʝ˂ʝ, ʢʘʜʘ ʨʝʛʠʦʥʘʣʥʝ ʠʣʠ ʣʦʢʘʣʥʝ ʚʣʘʩʪʠ ʢʦʿʝ ʠʤʘʿʫ 

ʜʦʚʦˀʘʥ ʩʪʝʧʝʥ ʘʫʪʦʥʦʤʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʮʝʥʪʨʘʣʥʫ ʚʣʘʩʪ ʫʩʚʦʿʝ ʠʟʥʦʩ ʧʦʨʝʟʘ 

ʢʦʿʠ ʿʝ ʥʠʞʠ ʦʜ ʦʥʦʛ ʥʘ ʥʘʮʠʦʥʘʣʥʦʤ ʥʠʚʦʫ ʠ ʧʨʠʤʝˁʫʿʝ ʩʝ ʩʘʤʦ ʥʘ ʧʨʝʜʫʟʝ˂ʘ 

ʧʨʠʩʫʪʥʘ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʢʦʿʘ ʿʝ ʧʦʜ ˁʠʭʦʚʦʤ ʥʘʜʣʝʞʥʦʰ˂ʫ.  
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 ʊʘʢʘʚ ʩʪʘʚ ʉʫʜ ʿʝ ʙʘʟʠʨʘʦ ʠ ʥʘ ʦʜʣʫʮʠ ʫ ʩʣʫʯʘʿʫ Germany v. Commission [2000] ECR I-6857, ʛʜʝ 

ʿʝ ʩʪʘʦ ʥʘ ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʯʠˁʝʥʠʮʘ ʜʘ ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ  ʫʚʝʜʝʥʝ ʥʘʮʠʦʥʘʣʥʠʤ ʟʘʢʦʥʦʜʘʚʩʪʚʦʤ, 

ʧʨʠʤʝˁʠʚʝ ʩʘʤʦ ʥʘ ʥʝʢʝ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʟʘʧʦʰˀʘʚʘʿʫ ʤʘʢʩʠʤʘʣʥʦ 250 ˀʫʜʠ ʠ ʯʠʿʘ ʿʝ ʫʧʨʘʚʘ ʠ 

ʤʝʥʘ˅ʤʝʥʪ ʩʤʝʰʝʪʝʥʘ ʫ ʟʘʧʘʜʥʦʤ ɹʝʨʣʠʥʫ, ʬʘʚʦʨʠʟʫʿʫ ʦʜʨʝʹʝʥʝ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʫ ʩʤʝʰʪʝʥʝ ʫ 

(ʪʘʜʘ) ʟʘʧʘʜʥʦʤ ɹʝʨʣʠʥʫ ʠ ʪʘʢʦ ʥʝʤʘʿʫ ʢʘʨʘʢʪʝʨ ʛʝʥʝʨʘʣʥʠʭ ʤʝʨʘ ʧʦʨʝʩʢʝ ʠʣʠ ʝʢʦʥʦʤʩʢʝ 

ʧʦʣʠʪʠʢʝ. 
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ɼʘ ʙʠ ʦʜʣʫʢʘ ʙʠʣʘ ʩʤʘʪʨʘʥʘ ʜʦʚʦˀʥʦ ʘʫʪʦʥʦʤʥʦʤ ʦʥʘ ʤʦʨʘ ʙʠʪʠ ʜʦʥʝʪʘ, ʫ 

ʭʠʿʝʨʘʨʭʠʿʩʢʦʤ ʩʤʠʩʣʫ, ʦʜ ʩʪʨʘʥʝ ʥʠʞʠʭ ʦʨʛʘʥʘ ʚʣʘʩʪʠ ʢʦʿʠ ʠʤʘʿʫ ʩʪʘʪʫʩ ʢʦʿʠ ʿʝ 

ʧʦʣʠʪʠʯʢʠ ʠ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʦ ʦʜʚʦʿʝʥ ʦʜ ʮʝʥʪʨʘʣʥʝ ʚʣʘʩʪʠ. ɼʘˀʝ, ʦʜʣʫʢʘ ʤʦʨʘ 

ʙʠʪʠ ʫʩʚʦʿʝʥʘ ʙʝʟ ʤʦʛʫ˂ʥʦʩʪʠ ʮʝʥʪʨʘʣʥʝ ʚʣʘʩʪʠ ʜʘ ʧʫʪʝʤ ʩʚʦʿʠʭ ʘʢʘʪʘ ʜʠʨʝʢʪʥʦ 

ʫʪʠʯʝ ʥʘ ˁʝʥ ʩʘʜʨʞʘʿ. ʅʘʿʟʘʜ, ʬʠʥʘʥʩʠʿʩʢʝ ʧʦʩʣʝʜʠʮʝ ʢʦʿʝ ˂ʝ ʥʘʩʪʫʧʠʪʠ ʢʘʦ 

ʨʝʟʫʣʪʘʪ ʩʤʘˁʝˁʘ ʠʟʥʦʩʘ ʧʦʨʝʟʘ ʥʘ ʥʘʮʠʦʥʘʣʥʦʤ ʥʠʚʦʫ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʤʧʘʥʠʿʝ ʫ 

ʜʘʪʦʤ ʨʝʛʠʦʥʫ, ʥʝ ʩʤʝʿʫ ʙʠʪʠ ʢʦʤʧʝʥʟʦʚʘʥʝ ʧʦʤʦ˂ʠʤʘ ʠʣʠ ʩʫʙʚʝʥʮʠʿʘʤʘ ʦʜ ʩʪʨʘʥʝ 

ʜʨʫʛʠʭ ʨʝʛʠʦʥʘ ʠʣʠ ʮʝʥʪʨʘʣʥʝ ʚʣʘʩʪʠ. ɼʘʢʣʝ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ 

ʧʦʣʠʪʠʯʢʘ ʠ ʬʠʩʢʘʣʥʘ ʘʫʪʦʥʦʤʠʿʘ ʮʝʥʪʨʘʣʥʠʭ ʚʣʘʩʪʠ ʜʦʚʦˀʥʘ ʟʘ ʧʨʠʤʝʥʫ ʥʦʨʤʠ 

ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʙʠ ʪʦ ʠʩʪʦ ʚʘʞʠʣʦ ʠ ʟʘ ʥʠʞʝ ʦʨʛʘʥʝ 

ʚʣʘʩʪʠ (ʣʦʢʘʣʥʝ, ʨʝʛʠʦʥʘʣʥʝ ʠ ʩʣʠʯʥʦ), ʫʟ ʜʦʜʘʪʥʠ ʫʩʣʦʚ ʜʘ ʪʘʢʚʘ ʘʫʪʦʥʦʤʥʦʩʪ 

ʟʥʘʯʠ ʠ ʧʦʣʠʪʠʯʢʝ ʠ ʬʠʥʘʥʩʠʿʩʢʝ ʧʦʩʣʝʜʠʮʝ ʪʘʢʚʝ ʤʝʨʝ
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.  

ʋʢʦʣʠʢʦ ʙʠ ʩʝ ʧʦʩʤʘʪʨʘʣʘ ʩʠʪʫʘʮʠʿʘ ʫ ʢʦʿʦʿ ʙʠ ʩʝ ʨʘʜʠʣʦ ʦ ʦʜʨʝʹʠʚʘˁʫ 

ʠʟʥʦʩʘ ʧʦʨʝʟʘ ʥʘ ʙʘʟʠ ʧʦʩʪʦʿʘˁʘ ʜʦʚʦˀʥʦʛ ʩʪʝʧʝʥʘ ʘʫʪʦʥʦʤʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ 

ʮʝʥʪʨʘʣʥʫ ʚʣʘʩʪ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʠʩʧʠʪʘʪʠ ʜʘ ʣʠ ʩʫ ʥʘʚʝʜʝʥʠ ʫʩʣʦʚʠ ʠʩʧʫˁʝʥʠ ʠʣʠ 

ʥʝ. ʉʫʜ ʿʝ, ʫ ʪʦʤ ʧʦʛʣʝʜʫ, ʠʩʧʨʘʚʥʦ ʟʘʢˀʫʯʠʦ ʜʘ ʧʦʤʝʥʫʪʠ ʫʩʣʦʚʠ ʥʠʩʫ ʙʠʣʠ 

ʠʩʧʫˁʝʥʠ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ. ʋ ʩʢʣʘʜʫ ʩʘ ʧʦʨʪʫʛʘʣʩʢʠʤ ʟʘʢʦʥʦʜʘʚʩʪʚʦʤ, 

ʧʦʩʪʦʿʘʦ ʿʝ ʧʨʠʥʮʠʧ ʥʘʮʠʦʥʘʣʥʝ ʩʦʣʠʜʘʨʥʦʩʪʠ ʢʦʿʠ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʦ ʜʘ ʮʝʥʪʨʘʣʥʘ 

ʚʣʘʩʪ, ʟʘʿʝʜʥʦ ʩʘ ʜʨʫʛʠʤ ʨʝʛʠʦʥʠʤʘ, ʤʦʨʘ ʜʘ ʜʦʧʨʠʥʝʩʝ ʦʩʪʚʘʨʝˁʫ ʝʢʦʥʦʤʩʢʦʛ 

ʨʘʟʚʦʿʘ ʠ ʩʦʮʠʦ-ʝʢʦʥʦʤʩʢʦʤ ʧʨʠʙʣʠʞʘʚʘˁʫ ʩʘ ʜʨʫʛʠʤ ʜʝʣʦʚʠʤʘ ʇʦʨʪʫʛʘʣʠʿʝ ʠ 

ʪʘʢʦ ʝʣʠʤʠʥʠʰʝ ʥʝʿʝʜʥʘʢʦʩʪʠ ʥʘʩʪʘʣʝ ʢʘʦ ʧʦʩʣʝʜʠʮʘ ʠʟʜʚʦʿʝʥʦʩʪʠ (insularity). ʊʦ 

ʜʦʚʦʜʠ ʜʦ ʟʘʢˀʫʯʢʘ ʜʘ ʚʣʘʩʪʠ ɸʟʦʨʩʢʠʭ ʦʩʪʨʚʘ ʥʠʩʫ ʠʤʘʣʝ ʜʦʚʦˀʘʥ ʩʪʝʧʝʥ 

ʘʫʪʦʥʦʤʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʚʣʘʜʫ ʫ ʃʠʩʘʙʦʥʫ. ʉʪʦʛʘ, ʨʝʛʠʦʥ ɸʟʦʨʩʢʠʭ ʦʩʪʨʚʘ ʩʝ ʥʝ 

ʙʠ ʤʦʛʘʦ ʩʤʘʪʨʘʪʠ ʢʘʦ ʘʜʝʢʚʘʪʘʥ ʧʨʘʚʥʠ ʦʢʚʠʨ ʟʘ ʦʜʨʝʹʠʚʘˁʝ ʩʝʣʝʢʪʠʚʥʦʩʪʠ 

ʧʦʨʝʩʢʠʭ ʤʝʨʘ, ʥʝʛʦ ʙʠ ʩʝ ʧʨʝʜʤʝʪʥʝ ʧʦʨʝʩʢʝ ʤʝʨʝ ʤʦʨʘʣʝ ʧʦʩʤʘʪʨʘʪʠ ʫ ʦʜʥʦʩʫ ʥʘ 

ʇʦʨʪʫʛʘʣʠʿʫ ʢʘʦ ʮʝʣʠʥʫ.  

ʀʩʪʦʚʨʝʤʝʥʦ, ʉʫʜ ʿʝ ʫʪʚʨʜʠʦ ʜʘ ʥʠʩʫ ʙʠʣʠ ʠʩʧʫˁʝʥʠ ʥʠ ʫʩʣʦʚʠ ʫ ʧʦʛʣʝʜʫ 

ʛʝʥʝʨʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ ʜʘʪʠʭ ʧʦʨʝʩʢʠʭ ʤʝʨʘ ʢʘʦ ʤʝʨʘ ʝʢʦʥʦʤʩʢʝ ʧʦʣʠʪʠʢʝ, ʥʠʪʠ ʩʫ 

ʜʘʪʝ ʤʝʨʝ ʙʠʣʝ ʩʚʦʿʩʪʚʝʥʝ ʩʠʩʪʝʤʫ ʫ ʧʠʪʘˁʫ, ʘ ʰʪʦ ʙʠ ʦʤʦʛʫ˂ʠʣʦ ʠʟʫʟʠʤʘˁʝ ʦʜ 
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 Case C-88/03, Portugal v. Commission (Azores) [2006] ECR I-7115., ʪ. 64-65, 67. 



113 

 

ʧʨʠʤʝʥʝ ʦʜʨʝʜʙʠ ʋʛʦʚʦʨʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʇʦʨʪʫʛʘʣʩʢʘ ʚʣʘʜʘ, ʧʨʝʤʘ 

ʤʠʰˀʝˁʫ ʉʫʜʘ, ʥʠʿʝ ʜʦʢʘʟʘʣʘ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʧʦʨʝʩʢʠʤ 

ʤʝʨʘʤʘ, ʥʝʦʧʭʦʜʥʠʤ ʟʘ ʬʫʥʢʮʠʦʥʠʩʘˁʝ ʠ ʝʬʝʢʪʠʚʥʦʩʪ ʮʝʣʦʢʫʧʥʦʛ ʧʦʨʝʩʢʦʛ 

ʩʠʩʪʝʤʘ, ʥʠʪʠ ʩʫ ʙʠʣʝ ʦʧʨʘʚʜʘʥʝ ʧʨʠʨʦʜʦʤ ʠ ʩʪʨʫʢʪʫʨʦʤ ʠʩʪʦʛ
174
. ʉʪʦʛʘ ʿʝ ʉʫʜ 

ʧʦʜʨʞʘʦ ʩʪʘʚ ʂʦʤʠʩʠʿʝ ʠ ʦʜʣʫʯʠʦ ʜʘ ʤʝʨʘ ʫʤʘˁʝˁʘ ʧʦʨʝʟʘ ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ ʦʜ 

ʩʪʨʘʥʝ ʚʣʘʩʪʠ ɸʟʦʨʩʢʠʭ ʦʩʪʨʚʘ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) 

ʋʛʦʚʦʨʘ ʦ ɽɿ, ʦʜʥʦʩʥʦ ʯʣʘʥʘ 107(1) ʋʌɽʋ. 

ɼʘʢʣʝ, ʠʟ ʛʦʨʝ ʥʘʚʝʜʝʥʦʛ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ ʩʝʣʝʢʪʠʚʘʥ (ʧʦʚʣʘʰ˂ʝʥ) 

ʧʨʠʩʪʫʧ ʧʨʝʤʘ ʥʝʢʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʠʣʠ ʧʨʦʠʟʚʦʜˁʠ ʦʜʨʝʹʝʥʠʭ ʨʦʙʘ/ʧʨʫʞʘˁʫ 

ʦʜʨʝʹʝʥʠʭ ʫʩʣʫʛʘ, ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʫ ʠʜʝʥʪʠʯʥʦʿ ʧʨʘʚʥʦʿ ʠ 

ʬʘʢʪʠʯʢʦʿ ʩʠʪʫʘʮʠʿʠ, ʧʨʝʜʫʩʣʦʚ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. ʇʨʠʤʝʥʘ 

ʧʦʤʝʥʫʪʦʛ ʯʣʘʥʘ ʥʝ ʟʘʚʠʩʠ ʥʠ ʦʜ ʙʨʦʿʘ ʩʫʙʿʝʢʘʪʘ ʥʘ ʢʦʿʝ ʩʝ ʦʜʥʦʩʠ, ʥʠʪʠ ʦʜ 

ʚʘʞʥʦʩʪʠ ʠʥʜʫʩʪʨʠʿʩʢʝ ʛʨʘʥʝ ʫ ʢʦʿʦʿ ʩʝ ʧʨʠʤʝˁʫʿʝ. ʄʝʹʫʪʠʤ, ʫʢʦʣʠʢʦ ʙʠ ʩʝ ʫ 

ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʤʝʨʘʤʘ ʢʦʿʝ ʩʫ ʦʧʰʪʝ ʧʦ ʢʘʨʘʢʪʝʨʫ ʠ ʜʦʧʨʠʥʦʩʝ 

ʨʘʟʚʦʿʫ ʝʢʦʥʦʤʠʿʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʮʝʣʠʥʠ, ʪʦ ʙʠ ʠʟʫʟʝʣʦ ʪʘʢʚʝ ʤʝʨʝ ʦʜ ʧʨʠʤʝʥʝ 

ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʀʧʘʢ, ʧʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʿʝ ʦʚʘʢʚʝ ʤʝʨʝ ʧʦʥʝʢʘʜ 

ʠʟʫʟʝʪʥʦ ʪʝʰʢʦ ʨʘʟʣʠʢʦʚʘʪʠ ʦʜ ʤʝʨʘ ʢʦʿʝ ʩʫ ʩʝʣʝʢʪʠʚʥʦʛ ʢʘʨʘʢʪʝʨʘ (ʙʠʣʦ ʜʘ ʩʝ 

ʨʘʜʠ ʦ ʤʘʪʝʨʠʿʘʣʥʦʿ ʠʣʠ ʛʝʦʛʨʘʬʩʢʦʿ ʩʝʣʝʢʪʠʚʥʦʩʪʠ) ʠ ʢʦʿʝ ʩʝ ʤʦʛʫ ʧʦʜʚʝʩʪʠ ʧʦʜ 

ʯʣʘʥ 107. ʋʌɽʋ. ʊʦ ʿʝ ʧʦʩʝʙʥʦ ʩʣʫʯʘʿ ʫ ʦʙʣʘʩʪʠ ʧʦʨʝʩʢʝ ʧʦʣʠʪʠʢʝ, ʦʜʥʦʩʥʦ 

ʦʧʦʨʝʟʠʚʘˁʘ, ʰʪʦ ʩʝ ʠ ʧʦʢʘʟʘʣʦ ʫ ʛʦʨʝ ʧʦʤʝʥʫʪʠʤ ʩʣʫʯʘʿʝʚʠʤʘ United Kingdom v. 

Commission ʠ Portugal v. Commission. ʋ ʪʦʤ ʩʤʠʩʣʫ, ʧʦʩʝʙʥʦ ʿʝ ʠʥʪʝʨʝʩʘʥʪʥʦ ʢʘʜ 

ʩʝ ʨʘʜʠ ʦ ʛʝʦʛʨʘʬʩʢʦʿ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʧʦʨʝʩʢʠʭ ʤʝʨʘ. ʊʘʜʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʫʪʚʨʜʠʪʠ 

ʢʚʘʣʠʪʝʪ ʚʝʟʘ ʠʟʤʝʹʫ ʮʝʥʪʨʘʣʥʝ ʚʣʘʩʪʠ ʠ ʥʠʞʠʭ ʥʠʚʦʘ ʚʣʘʩʪʠ (ʧʦʢʨʘʿʠʥʘ, ʨʝʛʠʦʥʘ, 

ʢʘʥʪʦʥʘ), ʰʪʦ ʿʝ ʩʪʚʘʨ ʫʩʪʘʚʥʦ-ʧʨʘʚʥʝ ʤʘʪʝʨʠʿʝ ʠ ʤʦʞʝ ʧʦʥʝʢʘʜ ʜʘ ʧʨʝʜʩʪʘʚˀʘ 

ʧʨʘʚʠ ʠʟʘʟʦʚ ʟʘ ʂʦʤʠʩʠʿʫ ʠ ʉʫʜ. ʇʨʠʣʠʢʦʤ ʨʘʟʤʘʪʨʘˁʘ ʦʚʝ ʧʨʦʙʣʝʤʘʪʠʢʝ ʦʜ 

ʧʦʩʝʙʥʝ ʿʝ ʚʘʞʥʦʩʪʠ ʧʨʘʚʥʠ ʩʪʘʥʜʘʨʜ Ăʜʦʚʦˀʥʦ ʘʫʪʦʥʦʤʥʦñ (sufficiently 

autonomous), ʦʜ ʯʠʿʝʛ ˂ʝ ʠʩʧʫˁʘʚʘˁʘ ʫʤʥʦʛʦʤʝ ʟʘʚʠʩʠʪʠ ʢʦʥʘʯʥʘ ʦʜʣʫʢʘ. 

ʇʨʝʜʫʩʣʦʚʠ ʟʘ ʠʩʧʫˁʝˁʝ ʦʚʦʛ ʩʪʘʥʜʘʨʜʘ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʘʫʪʦʥʦʤʥʦʩʪ, ʫ ʫʩʪʘʚʥʦ-

ʧʨʘʚʥʦʤ ʩʤʠʩʣʫ, ʫ ʜʦʥʦʰʝˁʫ ʤʝʨʘ ʦʜ ʩʪʨʘʥʝ ʦʨʛʘʥʘ ʚʣʘʩʪʠ ʨʘʟʣʠʯʠʪʠʭ ʦʜ 
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ʮʝʥʪʨʘʣʥʝ, ʧʨʠ ʯʝʤʫ ʮʝʥʪʨʘʣʥʘ ʚʣʘʩʪ ʥʝ ʤʦʞʝ ʫʪʠʮʘʪʠ ʥʘ ʩʘʜʨʞʠʥʫ ʪʠʭ ʤʝʨʘ, 

ʥʠʪʠ ʤʦʞʝ ʩʫʙʚʝʥʮʠʿʘʤʘ ʠʣʠ ʜʨʫʛʠʤ ʚʠʜʦʚʠʤʘ ʧʦʤʦ˂ʠ ʢʦʤʧʝʥʟʦʚʘʪʠ ʛʫʙʠʪʢʝ 

ʥʘʩʪʘʣʝ ʫʩʣʝʜ ʧʦʨʝʩʢʠʭ ʦʣʘʢʰʠʮʘ ʫʚʝʜʝʥʠʭ ʦʜ ʩʪʨʘʥʝ ʦʚʠʭ ʪʝʣʘ.  

ʅʘ ʦʩʥʦʚʫ ʦʚʦʛʘ, ʚʠʜʠ ʩʝ ʜʘ ʜʦʜʝʣʘ ʧʦʤʦ˂ʠ ʧʦʿʝʜʠʥʠʤ ʜʝʣʦʚʠʤʘ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʤʦʞʝ ʙʠʪʠ ʚʝʦʤʘ ʩʧʦʨʥʘ, ʧʘ ʿʝ ʥʝʦʧʭʦʜʥʘ ʧʘʞˀʠʚʘ ʘʥʘʣʠʟʘ ʫ ʩʚʘʢʦʤ 

ʩʣʫʯʘʿʫ ʧʦʥʘʦʩʦʙ. ʆʚʦ ʧʦʩʝʙʥʦ ʩ ʦʙʟʠʨʦʤ ʥʘ ʯʠˁʝʥʠʮʫ ʜʘ ʩʝ ʣʘʢʦ ʤʦʞʝ ʩʪʝ˂ʠ 

ʫʪʠʩʘʢ ʜʘ ʂʦʤʠʩʠʿʘ ʠ ʉʫʜ ʥʘ ʟʘʦʙʠʣʘʟʘʥ ʥʘʯʠʥ ʪʝʞʝ ʜʘ ʧʨʠʛʨʘʙʝ ʦʜʨʝʹʝʥʝ 

ʠʥʛʝʨʝʥʮʠʿʝ ʢʦʿʝ ʩʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʟʘʜʨʞʘʣʝ ʟʘ ʩʝʙʝ.   

 

2.3 ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʠ ʜʨʞʘʚʘ ʢʘʦ ʧʨʝʜʫʟʝʪʥʠʢ (The market economy investor 

principle-MEIP) 

 

2.3.1 ʋʚʦʜ 

 

 ʂʘʦ ʰʪʦ ʿʝ ʚʝ˂ ʠʩʪʘʢʥʫʪʦ, ʜʨʞʘʚʘ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʤʦʞʝ ʜʘ 

ʥʘʩʪʫʧʘ ʥʝ ʩʘʤʦ ʢʘʦ ʥʦʩʠʣʘʮ ʿʘʚʥʦ-ʧʨʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ, ʚʝ˂ ʠ ʫ ʫʣʦʟʠ 

ʧʨʝʜʫʟʝʪʥʠʢʘ (iurae gestionis). ʊʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ ʩʝ ʜʨʞʘʚʘ ʤʦʞʝ ʧʦʿʘʚʠʪʠ ʢʘʦ 

ʫʛʦʚʦʨʥʘ ʩʪʨʘʥʘ ʫ ʨʦʙʥʦ-ʥʦʚʯʘʥʦʤ ʧʨʦʤʝʪʫ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʦʥʘ ʥʝʧʦʩʨʝʜʥʦ 

ʟʘʢˀʫʯʫʿʝ ʫʛʦʚʦʨʝ ʢʘʢʦ ʩʘ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ, ʪʘʢʦ ʠ ʩʘ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. 

ʄʝʹʫʪʠʤ, ʫʣʦʛʘ ʜʨʞʘʚʝ ʢʘʦ ʧʨʠʚʨʝʜʥʠʢʘ ʧʦʩʪʝʧʝʥʦ ʩʣʘʙʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʩʝ 

ʦʥʘ, ʫʩʣʝʜ ʚʨʰʝˁʘ ʙʨʦʿʥʠʭ ʬʫʥʢʮʠʿʘ, ʥʝ ʤʦʞʝ ʫʩʧʝʰʥʦ ʙʦʨʠʪʠ ʩʘ ʢʦʥʢʫʨʝʥʪʠʤʘ, 

ʥʘ ʪʨʞʠʰʪʫ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʧʨʝʜʫʟʝ˂ʘ ʫ ʜʨʞʘʚʥʦʿ ʩʚʦʿʠʥʠ ʢʘʨʘʢʪʝʨʠʰʝ 

ʝʢʦʥʦʤʩʢʘ ʥʝʝʬʠʢʘʩʥʦʩʪ ʠ ʧʦʩʣʦʚʘˁʝ ʩʘ ʛʫʙʠʮʠʤʘ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʧʨʠʚʘʪʥʠʭ 

ʧʨʝʜʫʟʝʪʥʠʢʘ. ʉʪʦʛʘ, ʜʨʞʘʚʘ ʩʚʝ ʚʠʰʝ ʟʘ ʩʝʙʝ ʨʝʟʝʨʚʠʰʝ ʧʨʘʚʦ ʜʘ ʧʨʦʧʠʩʫʿʝ 

ʧʨʘʚʠʣʘ ʪʨʞʠʰʥʝ ʠʛʨʝ ʟʘ ʫʯʝʩʥʠʢʝ ʥʘ ʪʨʞʠʰʪʫ ʠ ʜʘ ʦʙʝʟʙʝʜʠ ʩʪʨʦʛʫ ʢʦʥʪʨʦʣʫ 

ˁʠʭʦʚʝ ʧʨʠʤʝʥʝ, ʫʟ ʧʦʰʪʦʚʘˁʝ ʤʝʹʫʥʘʨʦʜʥʦ-ʧʨʘʚʥʦʛ ʨʝʞʠʤʘ ʤʝʹʫʥʘʨʦʜʥʠʭ 

ʪʨʛʦʚʠʥʩʢʠʭ ʦʨʛʘʥʠʟʘʮʠʿʘ (ʧʨʘʚʦ ʉʚʝʪʩʢʝ ʪʨʛʦʚʠʥʩʢʝ ʦʨʛʘʥʠʟʘʮʠʿʝ ʠ ɽʋ). ʋ ʤʝʨʠ 

ʫ ʢʦʿʦʿ ʦʩʪʘʿʝ ʫ ʧʨʠʚʨʝʜʥʦʿ ʬʫʥʢʮʠʿʠ, ʜʨʞʘʚʘ ʧʨʝʬʝʨʠʨʘ ʬʦʨʤʫ ʘʢʮʠʦʥʘʨʩʢʦʛ 

ʜʨʫʰʪʚʘ, ʟʙʦʛ ʥʘʿʚʝ˂ʝ ʧʦʢʨʝʪˀʠʚʦʩʪʠ ʪʦʛ ʢʘʧʠʪʘʣʘ
175
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 ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʩʝ ʜʦʜʝʣʦʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʦʜʨʝʹʝʥʝ ʢʦʤʧʘʥʠʿʝ 

ʩʪʘʚˀʘʿʫ ʫ, ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʦʩʤʘʪʨʘʥʦ, ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ, ʫ ʧʨʘʢʩʠ ʩʝ ʧʦʿʘʚʠʦ 

ʿʦʰ ʿʝʜʘʥ ʧʨʦʙʣʝʤ ʟʘ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ. ʅʘʠʤʝ, ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʥʘ ʢʦʿʠ 

ʥʘʯʠʥ ʪʨʝʙʘ ʨʝʘʛʦʚʘʪʠ ʫʢʦʣʠʢʦ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʧʨʝʜʫʟʤʝ ʦʜʨʝʹʝʥʝ ʘʢʪʠʚʥʦʩʪʠ 

ʢʦʿʝ ʙʠ ʩʝ ʤʦʛʣʝ ʫʧʦʨʝʜʠʪʠ ʩʘ ʧʦʩʪʫʧʮʠʤʘ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ. ɼʨʞʘʚʝ ʠʤʘʿʫ 

ʧʫʥʦ ʧʨʘʚʦ ʜʘ ʩʝ ʧʦʿʘʚˀʫʿʫ ʢʘʦ ʫʯʝʩʥʠʢ ʥʘ ʪʨʞʠʰʪʫ ʧʦʜ ʠʩʪʠʤ ʫʩʣʦʚʠʤʘ ʢʘʦ ʠ 

ʦʩʪʘʣʠ ʩʫʙʿʝʢʪʠ. ʆʥʝ ʤʦʛʫ ʜʘ ʟʘʢˀʫʯʫʿʫ ʫʛʦʚʦʨʝ ʫ ʢʦʿʠʤʘ ˂ʝ ʩʝ ʿʘʚˀʘʪʠ ʢʘʦ 

ʧʨʦʜʘʚʘʮ ʠʣʠ ʢʘʦ ʢʫʧʘʮ, ʤʦʛʫ ʜʘ ʩʝ ʟʘʜʫʞʫʿʫ ʧʦʜ ʢʦʤʝʨʮʠʿʘʣʥʠʤ ʫʩʣʦʚʠʤʘ, ʤʦʛʫ 

ʜʘ ʠʟʜʘʿʫ ʛʘʨʘʥʮʠʿʝ ʠ ʩʣʠʯʥʦ. ʉʪʦʛʘ, ʙʠʣʦ ʙʠ ʘʧʩʫʨʜʥʦ ʩʘʥʢʮʠʦʥʠʩʘʪʠ ʜʨʞʘʚʫ 

ʩʘʤʦ ʟʘʪʦ ʰʪʦ ʩʝ ʧʦʥʘʰʘʣʘ ʢʘʦ ʠ ʦʩʪʘʣʠ ʧʨʠʚʨʝʜʥʠʮʠ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫʢʦʣʠʢʦ ʙʠ 

ʩʝ ʫʪʚʨʜʠʣʦ ʜʘ ʧʨʠʤʘʣʘʮ ʧʦʤʦ˂ʠ ʥʝ ʙʠ ʤʦʛʘʦ ʜʘ ʩʪʝʢʥʝ ʝʢʦʥʦʤʩʢʫ ʧʨʝʜʥʦʩʪ ʥʘ 

ʪʨʞʠʰʪʫ ʫ ʥʦʨʤʘʣʥʠʤ ʫʩʣʦʚʠʤʘ ʪʨʞʠʰʥʝ ʝʢʦʥʦʤʠʿʝ (ʜʘʢʣʝ, ʙʝʟ ʧʦʤʦ˂ʠ ʜʨʞʘʚʝ), 

ʧʠʪʘˁʝ ʿʝ ʜʘ ʣʠ ʙʠ ʩʝ ʪʘʜʘ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) 

ʋʌɽʋ? ʋ ʢʦʿʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʩʝ ʤʦʞʝ ʨʝ˂ʠ ʜʘ ʩʝ ʜʨʞʘʚʘ ʧʦʥʘʰʘ ʥʘ ʠʜʝʥʪʠʯʘʥ 

ʥʘʯʠʥ ʢʘʦ ʠ ʙʠʣʦ ʢʦʿʠ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ, ʫ ʥʦʨʤʘʣʥʠʤ ʫʩʣʦʚʠʤʘ 

ʧʨʠʚʨʝʹʠʚʘˁʘ?  

 ʅʘ ʙʘʟʠ ʦʚʠʭ ʥʝʜʦʫʤʠʮʘ, ʥʘʩʪʘʿʝ The market economy investor principle, 

(MEIP) ʢʘʦ ʩʚʦʿʝʚʨʩʥʦ ʤʝʨʠʣʦ ʟʘ ʦʜʨʝʹʠʚʘˁʝ ʜʘ ʣʠ ʤʝʨʝ ʫʩʚʦʿʝʥʝ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʠʭ 

ʚʣʘʩʪʠ ʢʦʥʩʪʠʪʫʠʰʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ
176

. ɼʘʢʣʝ, 

ʩʫʰʪʠʥʘ ʧʨʠʥʮʠʧʘ MEIP ʿʝ ʫ ʪʦʤʝ ʜʘ ʚʣʘʜʘ (ʿʘʚʥʘ ʚʣʘʩʪ) ʫʣʦʞʠ ʩʨʝʜʩʪʚʘ ʫ ʦʥʝ 

ʧʨʦʿʝʢʪʝ (ʢʦʤʧʘʥʠʿʝ) ʥʘ ʠʩʪʠ ʥʘʯʠʥ ʠ ʧʦʜ ʠʩʪʠʤ ʫʩʣʦʚʠʤʘ ʫ ʢʦʿʠʤʘ ʙʠ ʧʨʠʚʘʪʥʠ 

ʠʥʚʝʩʪʠʪʦʨ ʜʦʥʝʦ ʝʢʚʠʚʘʣʝʥʪʥʫ ʦʜʣʫʢʫ. ʊʦ ʟʥʘʯʠ ʜʘ ʩʝ ʤʦʨʘ ʨʘʜʠʪʠ ʦ ʫʧʦʨʝʜʠʚʠʤ 

ʠʥʚʝʩʪʠʮʠʿʘʤʘ, ʰʪʦ ʙʠ ʙʠʦ ʧʨʝʜʫʩʣʦʚ ʜʘ ʩʝ ʦʜʥʦʩʥʘ ʠʥʚʝʩʪʠʮʠʿʘ ʥʝ ʦʢʘʨʘʢʪʝʨʠʰʝ 

ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ.  

 ʋ ʦʜʝˀʮʠʤʘ ʢʦʿʠ ʩʣʝʜʝ ʥʘʩʪʦʿʘ˂ʝʤʦ ʜʘ ʙʣʠʞʝ ʨʘʟʿʘʩʥʠʤʦ ʦʚʘʿ ʧʨʠʥʮʠʧ, 

ʧʨʘʢʪʠʯʥʝ ʧʨʦʙʣʝʤʝ ʩʘ ʢʦʿʠʤʘ ʩʫ ʩʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫʩʨʝʪʘʣʝ ʫ ʧʨʘʢʩʠ, ʢʘʦ ʠ 

ʥʝʢʦʣʠʮʠʥʫ ˁʝʛʦʚʠʭ Ăʧʨʦʰʠʨʝˁʘñ: 1) Market Economy Guarantor Principle; 2) ʪʝʩʪ 

ʧʨʠʚʘʪʥʦʛ ʧʦʚʝʨʠʦʮʘ (The Private Creditor Test); 3) ʪʝʩʪ ʧʨʠʚʘʪʥʦʛ ʢʫʧʮʘ (The 
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 Anestis, P., Mavroghenis, S., The Market Investor Test, ʫ: Rydelski, M.S., op.cit., ʩʪʨ. 109-126. ĂThe 

market economy investor principleñ ʙʠ ʩʝ ʙʫʢʚʘʣʥʦ ʤʦʛʘʦ ʧʨʝʚʝʩʪʠ ʢʘʦ Ăʧʨʠʥʮʠʧ ʠʥʚʝʩʪʠʪʦʨʘ 

ʪʨʞʠʰʥʝ ʝʢʦʥʦʤʠʿʝñ. ʄʠ ˂ʝʤʦ ʫ ʦʚʦʤ ʨʘʜʫ ʢʦʨʠʩʪʠʪʠ ʝʥʛʣʝʩʢʫ ʪʝʨʤʠʥʦʣʦʛʠʿʫ, ʦʜʥʦʩʥʦ 

ʩʢʨʘ˂ʝʥʠʮʫ ʄɽIP. 
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Private Purchaser Test); 4) ʪʝʩʪ ʧʨʠʚʘʪʥʦʛ ʧʨʦʜʘʚʮʘ (The Private Vendor Test); 5) 

ʪʝʩʪ ʥʦʨʤʘʣʥʦʛ ʪʨʞʠʰʥʦʛ ʦʧʝʨʘʪʦʨʘ (The Market Economy Operator Test). 

 

2.3.2 ʇʨʘʚʦ ʿʘʚʥʝ ʚʣʘʩʪʠ ʥʘ ʩʪʠʮʘˁʝ ʢʦʥʪʨʦʣʝ ʫ ʢʘʧʠʪʘʣʫ ʧʨʝʜʫʟʝ˂ʘ ʠ ʧʨʠʥʮʠʧ 

MEIP 

 

ʆʚʘʿ ʧʨʠʥʮʠʧ ʥʘʩʪʘʿʝ ʿʦʰ ʨʘʥʠʭ ʦʩʘʤʜʝʩʝʪʠʭ ʛʦʜʠʥʘ ʧʨʦʰʣʦʛ ʚʝʢʘ, ʢʘʜʘ ʿʝ 

ʜʦʥʝʪʘ ɼʠʨʝʢʪʠʚʘ ʉʘʚʝʪʘ 81/363/ɽɽʉ ʦ ʧʦʤʦ˂ʠ ʫ ʦʙʣʘʩʪʠ ʙʨʦʜʦʛʨʘʜˁʝ
177

. ʆʥʘ ʿʝ 

ʟʥʘʯʘʿʥʘ ʧʦ ʪʦʤʝ ʰʪʦ ʿʝ ʪʘʜʘ ʧʨʚʠ ʧʫʪ ʫʧʦʪʨʝʙˀʝʥ ʠʟʨʘʟ Ăʩʪʘʥʜʘʨʜʥʘ ʢʦʤʧʘʥʠʿʩʢʘ 

ʧʨʘʢʩʘ ʫ ʪʨʞʠʰʥʦʿ ʝʢʦʥʦʤʠʿʠñ (standard company practice in a market economy, 

ʧʨʝʚʦʜ ʘʫʪʦʨʘ), ʫ ʚʝʟʠ ʩʘ ʢʦʥʮʝʧʪʦʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ʅʝʜʫʛʦ ʟʘʪʠʤ, ʂʦʤʠʩʠʿʘ ʿʝ ʫʩʚʦʿʠʣʘ ʉʘʦʧʰʪʝˁʝ ʦ ʩʪʠʮʘˁʫ ʘʢʮʠʿʘ ʬʦʥʜʘ ʦʜ 

ʩʪʨʘʥʝ ʿʘʚʥʠʭ ʚʣʘʩʪʠ, ʫ ʢʦʤʝ ʿʝ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʧʦʩʪʦʿʝ ʯʝʪʠʨʠ ʩʠʪʫʘʮʠʿʝ ʫ ʢʦʿʠʤʘ 

ʿʘʚʥʝ ʚʣʘʩʪʠ ʤʦʛʫ ʩʪʝ˂ʠ ʢʦʥʪʨʦʣʫ ʫ ʢʘʧʠʪʘʣʫ ʧʨʝʜʫʟʝ˂ʘ: 1) ʢʘʜ ʿʝ ʨʝʯ ʦ ʦʩʥʠʚʘˁʫ 

ʢʦʤʧʘʥʠʿʝ; 2) ʜʝʣʠʤʠʯʘʥ ʠʣʠ ʧʦʪʧʫʥ ʪʨʘʥʩʬʝʨ ʚʣʘʩʥʠʰʪʚʘ ʠʟ ʧʨʠʚʘʪʥʦʛ ʫ ʿʘʚʥʠ 

ʩʝʢʪʦʨ; 3) ʫ ʩʣʫʯʘʿʫ Ăʫʙʨʠʟʛʘʚʘˁʘñ ʩʚʝʞʝʛ ʢʘʧʠʪʘʣʘ ʫ ʧʦʩʪʦʿʝ˂ʝ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ 

ʠʣʠ ʢʦʥʚʝʨʟʠʿʝ ʜʦʥʘʪʦʨʩʢʠʭ ʬʦʥʜʦʚʘ ʫ ʢʘʧʠʪʘʣ; 4) ʫʯʝʰ˂ʝ ʫ ʧʦʚʝ˂ʘˁʫ ʦʩʥʦʚʥʦʛ 

ʢʘʧʠʪʘʣʘ ʫ ʧʦʩʪʦʿʝ˂ʫ ʢʦʤʧʘʥʠʿʫ ʧʨʠʚʘʪʥʦʛ ʩʝʢʪʦʨʘ. ʀʩʪʦʚʨʝʤʝʥʦ, ʂʦʤʠʩʠʿʘ ʿʝ ʫ 

ʦʜʥʦʩʥʦʤ ʘʢʪʫ ʥʘʚʝʣʘ ʠ ʦʜʨʝʹʝʥʠ ʙʨʦʿ ʩʠʪʫʘʮʠʿʘ ʢʘʜʘ ʿʝ ʢʘʧʠʪʘʣ ʠʥʚʝʩʪʠʨʘʥ ʥʘ 

ʥʘʯʠʥ ʢʦʿʠ ʩʝ ʥʝ ʤʦʞʝ ʧʦʜʚʝʩʪʠ ʧʦʜ ʧʦʤʝʥʫʪʠ ʧʨʠʥʮʠʧ, ʦʜʥʦʩʥʦ ʢʘʜʘ ʫ ʜʘʪʦʿ 

ʩʠʪʫʘʮʠʿʠ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʥʝ ʙʠ ʜʦʥʝʦ ʪʘʢʚʫ ʧʦʩʣʦʚʥʫ ʦʜʣʫʢʫ
178

. 

ʇʦʤʝʥʫʪʠ ʧʨʠʥʮʠʧ ʿʝ ʜʦʩʪʘ ʰʠʨʦʢʦ ʧʨʠʤʝˁʠʚʘʥ ʫ ʧʨʘʢʩʠ ʦʜ ʩʪʨʘʥʝ 

ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Belgium v. Commission
179

, ʙʝʣʛʠʿʩʢʘ ʚʣʘʜʘ ʿʝ 

ʠʟʚʨʰʠʣʘ ʢʘʧʠʪʘʣʥʦ ʫʣʘʛʘˁʝ ʫ ʢʦʤʧʘʥʠʿʫ Tubemeuse, ʧʨʦʠʟʚʦʹʘʯʘ ʯʝʣʠʯʥʠʭ 

ʮʝʚʠ, ʫ ʮʠˀʫ ˁʝʥʦʛ ʬʠʥʘʥʩʠʿʩʢʦʛ ʦʧʦʨʘʚʢʘ ʠ ʤʦʜʝʨʥʠʟʘʮʠʿʝ. ʂʦʤʠʩʠʿʘ ʿʝ ʩʪʘʣʘ ʥʘ 

ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʤʝʨʝ ʙʝʣʛʠʿʩʢʝ ʚʣʘʜʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʿʝʨ ʧʨʠʚʘʪʥʠ 

ʠʥʚʝʩʪʠʪʦʨ ʥʝ ʙʠ ʫ ʦʢʦʣʥʦʩʪʠʤʘ ʫ ʢʦʿʠʤʘ ʩʝ ʥʘʣʘʟʠʣʘ ʧʦʤʝʥʫʪʘ ʢʦʤʧʘʥʠʿʘ 

ʧʨʠʩʪʘʦ ʜʘ ʠʥʚʝʩʪʠʨʘ ʙʠʣʦ ʢʘʢʚʘ ʩʨʝʜʩʪʚʘ ʫ ˁʝʥ ʦʧʦʨʘʚʘʢ ʠ ʤʦʜʝʨʥʠʟʘʮʠʿʫ. ʊʘʿ 
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ʩʪʘʚ ʿʝ ʙʠʦ ʦʩʧʦʨʝʥ ʦʜ ʩʪʨʘʥʝ ʙʝʣʛʠʿʩʢʝ ʚʣʘʜʝ ʠ ʩʣʫʯʘʿ ʿʝ ʜʦʩʧʝʦ ʧʨʝʜ ʉʫʜ, ʢʦʿʠ ʿʝ 

ʧʦʜʨʞʘʦ ʥʘʚʦʜʝ ʂʦʤʠʩʠʿʝ. ʊʘʢʘʚ ʥʘʣʘʟ ʿʝ ʧʦʪʢʨʝʧʠʦ ʯʠˁʝʥʠʮʦʤ ʜʘ ʩʝ ʦʜʥʦʩʥʘ 

ʢʦʤʧʘʥʠʿʘ ʩʫʩʨʝʪʘʣʘ ʩʘ ʚʝʣʠʢʠʤ ʝʢʦʥʦʤʩʢʠʤ ʠ ʬʠʥʘʥʩʠʿʩʢʠʤ ʪʝʰʢʦ˂ʘʤʘ (ʩʣʘʙʘ 

ʣʠʢʚʠʜʥʦʩʪ, ʚʠʩʦʢʠ ʧʨʦʠʟʚʦʜʥʠ ʪʨʦʰʢʦʚʠ, ʧʦʩʣʦʚʥʠ ʛʫʙʠʮʠ, ʧʦʩʪʦʿʘˁʝ ʚʝʣʠʢʠʭ 

ʜʫʛʦʚʘ), ʢʘʦ ʠ ʧʨʘʪʝ˂ʦʤ ʢʨʠʟʦʤ ʫ ʦʙʣʘʩʪʠ ʧʨʦʠʟʚʦʜˁʝ ʯʝʣʠʯʥʠʭ ʮʝʚʠ ʥʘʤʝˁʝʥʠʭ 

ʟʘ ʝʢʩʧʣʦʘʪʘʮʠʿʫ ʥʘʬʪʝ. ʆʚʘ ʢʨʠʟʘ ʿʝ ʠʟʘʟʚʘʣʘ ʧʦʿʘʚʫ ʚʠʰʢʘ ʢʘʧʘʮʠʪʝʪʘ, ʘ ʜʦʜʘʪʥʦ 

ʿʝ ʙʠʣʘ ʦʿʘʯʘʥʘ ʧʘʜʦʤ ʮʝʥʘ ʥʘʬʪʝ ʫ ʪʦ ʚʨʝʤʝ ʠ ʟʘʙʨʘʥʦʤ ʫʚʦʟʘ ʯʝʣʠʯʥʠʭ ʮʝʚʠ ʫ 

ʉɸɼ. ʉʚʝ ʪʦ ʿʝ, ʧʨʝʤʘ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʙʠʣʦ ʜʦʚʦˀʥʦ ʜʘ ʩʝ ʠʟʚʝʜʝ ʟʘʢˀʫʯʘʢ ʜʘ 

ʠʟʛʣʝʜʠ ʧʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ ʜʘ ʧʦʜʩʪʘʢʥʫ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ, ʢʦʿʠ ʧʦʩʣʫʿʝ ʫ 

ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʫʩʣʦʚʠʤʘ, ʥʘ ʫʣʘʛʘˁʝ ʢʘʧʠʪʘʣʘ ʥʠʩʫ ʙʠʣʠ ʪʘʢʚʠ ʜʘ ʙʠ 

ʜʦʰʣʦ ʜʦ ʬʠʥʘʥʩʠʿʩʢʝ ʪʨʘʥʩʘʢʮʠʿʝ ʫ ʧʠʪʘˁʫ, ʧʘ ʿʝ ʧʦʩʪʫʧʘʢ ʙʝʣʛʠʿʩʢʝ ʚʣʘʜʝ ʩ 

ʧʨʘʚʦʤ ʦʮʝˁʝʥ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. 

ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ France v. Commission (Air France), ʫ ʢʦʤʝ ʿʝ 

ʪʘʢʦʹʝ ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ ʤʝʨʝ ʬʨʘʥʮʫʩʢʝ ʚʣʘʜʝ ʫʩʤʝʨʝʥʝ ʢʘ ʩʧʘʰʘʚʘˁʫ ʥʘʮʠʦʥʘʣʥʦʛ 

ʘʚʠʦʧʨʝʚʦʟʥʠʢʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʝʢʦʥʦʤʩʢʫ 

ʩʠʪʫʘʮʠʿʫ ʧʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ. ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ (ʩʘʜʘ ʆʧʰʪʠ ʩʫʜ, ʫ ʩʢʣʘʜʫ ʩʘ 

ʦʜʨʝʜʙʘʤʘ ʃʠʩʘʙʦʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ) ʿʝ ʩʤʘʪʨʘʦ ʜʘ ʥʠʿʝʜʘʥ ʤʫʜʘʨ ʠ ʦʙʘʟʨʠʚ 

ʠʥʚʝʩʪʠʪʦʨ ʥʝ˂ʝ ʫʧʠʩʘʪʠ ʦʙʚʝʟʥʠʮʝ ʢʦʿʝ ʩʝ ʤʦʛʫ ʧʨʝʪʚʦʨʠʪʠ ʫ ʘʢʮʠʿʝ ʠʟʜʘʪʝ ʦʜ 

ʩʪʨʘʥʝ ʢʦʤʧʘʥʠʿʝ Air France ʢʘʦ ʰʪʦ ʿʝ ʪʦ ʫʯʠʥʠʣʘ ʬʨʘʥʮʫʩʢʘ ʚʣʘʜʘ, ʫʩʣʝʜ 

ʥʝʠʟʚʝʩʥʦʩʪʠ ʥʘʜʦʢʥʘʜʝ ʠʥʚʝʩʪʠʨʘʥʦʛ ʢʘʧʠʪʘʣʘ ʦʜ ʩʪʨʘʥʝ ʧʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ, 

ʙʠʣʦ ʫ ʘʢʮʠʿʘʤʘ ʢʦʤʧʘʥʠʿʝ, ʙʠʣʦ ʫ ʥʦʚʮʫ
180

. 

ɿʘʥʠʤˀʠʚ ʿʝ ʙʠʦ ʠ ʩʣʫʯʘʿ Ryanair v. Commission
181

, ʫ ʢʦʤʝ ʿʝ ʘʝʨʦʜʨʦʤʩʢʠ 

ʦʧʝʨʘʪʦʨ ʧʦʜ ʢʦʥʪʨʦʣʦʤ ʚʘʣʦʥʩʢʦʛ ʨʝʛʠʦʥʘ, ʜʝʣʘ ɹʝʣʛʠʿʝ, ʜʘʦ ʙʨʦʿʥʝ ʧʦʚʣʘʩʪʠʮʝ 

low-cost ʢʦʤʧʘʥʠʿʠ Ryanair, ʢʦʿʝ ʩʫ ʩʝ ʩʘʩʪʦʿʘʣʝ ʫ ʦʙʝʟʙʝʹʝˁʫ ʧʦʩʣʦʚʥʦʛ ʧʨʦʩʪʦʨʘ 

ʧʦʜ ʧʦʚʦˀʥʠʿʠʤ ʫʩʣʦʚʠʤʘ, ʥʠʞʝ ʥʘʢʥʘʜʝ ʟʘ ground-handling ʫʩʣʫʛʝ, ʧʦʤʦ˂ ʫ 

ʤʘʨʢʝʪʠʥʛʫ, ʥʠʞʝ ʪʘʢʩʝ ʠ ʩʣʠʯʥʦ, ʫ ʟʘʤʝʥʫ ʟʘ ʦʪʚʘʨʘˁʝ ʥʦʚʠʭ ʘʚʠʦ-ʣʠʥʠʿʘ ʧʨʝʤʘ 

ʠ ʩʘ ʘʝʨʦʜʨʦʤʘ ʐʘʨʣʦʘ ʫ ɹʝʣʛʠʿʠ. ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʩʝ ʫ ʜʝʣʫ ʦʚʦʛ 

ʧʦʩʣʦʚʥʦʛ ʘʨʘʥʞʤʘʥʘ ʨʘʜʠ ʦ ʥʝʟʘʢʦʥʠʪʦʿ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʥʘʨʦʯʠʪʦ ʢʘʜ ʩʫ ʙʠʣʝ 

ʫ ʧʠʪʘˁʫ ground-handling ʫʩʣʫʛʝ ʠʣʠ ʘʝʨʦʜʨʦʤʩʢʝ ʪʘʢʩʝ. ʆʚʘʢʚʦʤ ʩʪʘʚʫ ʩʝ ʤʦʞʝ 
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ʧʨʠʛʦʚʦʨʠʪʠ ʜʘ ʥʠʿʝ ʫʚʘʞʠʦ ʫ ʜʦʚʦˀʥʦʿ ʤʝʨʠ ʝʢʦʥʦʤʩʢʫ ʨʝʘʣʥʦʩʪ ʢʦʿʘ ʿʝ 

ʧʨʦʠʩʪʝʢʣʘ ʠʟ ʦʚʘʢʚʦʛ ʘʨʘʥʞʤʘʥʘ, ʿʝʨ ʿʝ ʥʝʧʦʩʨʝʜʥʦ ʥʘʢʦʥ ʟʘʢˀʫʯʝˁʘ ʦʚʘʢʚʦʛ 

ʩʧʦʨʘʟʫʤʘ ʩʘ ʢʦʤʧʘʥʠʿʦʤ Ryanair ʜʦʰʣʦ ʜʦ ʫʣʘʩʢʘ ʥʘ ʪʨʞʠʰʪʝ ʜʚʝ ʥʦʚʝ low-cost 

ʢʦʤʧʘʥʠʿʝ, ʢʘʦ ʠ ʨʘʟʚʦʿʘ rent-a-car ʠ ʪʫʨʠʩʪʠʯʢʠʭ ʫʩʣʫʛʘ. ɸʫʪʦʨ ʤʠʩʣʠ ʜʘ ʩʝ ʫ 

ʦʚʘʢʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʪʨʝʙʘ ʧʦʩʤʘʪʨʘʪʠ ʮʝʣʦʢʫʧʥʘ ʩʣʠʢʘ ʪʨʞʠʰʪʘ ʥʘʢʦʥ 

ʪʨʘʥʩʘʢʮʠʿʝ ʫ ʧʠʪʘˁʫ, ʘ ʥʝ ʩʘʤʦ ʿʝʜʘʥ ˁʝʥ, ʫʥʘʧʨʝʜ ʠʟʜʚʦʿʝʥ, ʜʝʦ. ʅʝ ʤʦʞʝ ʩʝ 

ʫʥʘʧʨʝʜ ʫʪʚʨʜʠʪʠ ʜʘ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʥʝ ʙʠ ʩʢʣʦʧʠʦ ʘʨʘʥʞʤʘʥ, ʝʢʚʠʚʘʣʝʥʪʘʥ 

ʦʥʦʤ ʢʦʿʠ ʿʝ ʟʘʢˀʫʯʠʣʦ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ ʧʦʜ ʢʦʥʪʨʦʣʦʤ ʨʝʛʠʦʥʘ ɺʘʣʦʥʠʿʝ, ʧʦʩʝʙʥʦ 

ʘʢʦ ʩʝ ʫʟʤʝ ʫ ʦʙʟʠʨ ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʜʦʥʝʣʘ ʦʜʨʝʹʝʥʘ ʧʨʝʠʤʫ˂ʩʪʚʘ 

ʫ ʝʢʦʥʦʤʩʢʦʤ ʩʤʠʩʣʫ. ɸʫʪʦʨ ʩʤʘʪʨʘ ʜʘ ʙʠ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ 

ʠʤʘʦ ʠʥʪʝʨʝʩʘ ʜʘ ʟʘʢˀʫʯʠ ʪʘʢʘʚ ʩʧʦʨʘʟʫʤ ʠ ʜʘ ʙʠ ʤʫ ʦʥ ʜʦʥʝʦ ʦʜʛʦʚʘʨʘʿʫ˂ʠ 

ʧʨʦʬʠʪ, ʥʘʨʦʯʠʪʦ ʩ ʦʙʟʠʨʦʤ ʥʘ ʩʝʢʫʥʜʘʨʥʝ (ʧʦʟʠʪʠʚʥʝ) ʝʬʝʢʪʝ ʩʧʦʨʘʟʫʤʘ
182

.  

ʅʝʰʪʦ ʨʘʥʠʿʠ ʩʣʫʯʘʿ Italy v. Commission
183

 ʪʘʢʦʹʝ ʿʝ ʫʢʘʟʘʦ ʥʘ ʦʜʨʝʹʝʥʝ 

ʩʧʝʮʠʬʠʯʥʦʩʪʠ ʧʨʠʥʮʠʧʘ MEIP. ʅʘʠʤʝ, ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʪʨʝʙʘ 

ʧʦʩʤʘʪʨʘʪʠ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ ʫ ʢʦʥʪʝʢʩʪʫ ˁʝʛʦʚʝ ʢʨʘʪʢʦʨʦʯʥʝ ʩʪʨʘʪʝʛʠʿʝ ʫ 

ʮʠˀʫ ʩʪʠʮʘˁʘ ʜʦʙʠʪʠ ʠʣʠ ʩʝ ʪʨʝʙʘ ʙʘʟʠʨʘʪʠ ʠ ʥʘ ʜʫʛʦʨʦʯʥʫ ʧʨʦʬʠʪʘʙʠʣʥʦʩʪ. ʋ 

ʦʚʦʤ ʩʣʫʯʘʿʫ, ʫ ʪʘʯʢʠ 14. ʦʜʣʫʢʝ ʉʫʜʘ, ʟʘʫʟʝʪ ʿʝ ʩʪʘʚ ʜʘ ˂ʝ ʩʝ ʧʦʥʘʰʘˁʝ 

ʠʥʚʝʩʪʠʪʦʨʘ (ʿʘʚʥʝ ʚʣʘʩʪʠ) ʮʝʥʠʪʠ ʫ ʧʦʨʝʹʝˁʫ ʩʘ ʠʥʚʝʩʪʠʪʦʨʦʤ ʢʦʿʠ ʿʝ ʚʦʹʝʥ 

ʧʨʦʬʠʪʦʤ ʫ ʜʫʞʝʤ ʚʨʝʤʝʥʩʢʦʤ ʧʝʨʠʦʜʫ. ʀʪʘʣʠʿʘ ʥʠʿʝ ʤʦʛʣʘ ʜʘ ʦʧʨʘʚʜʘ, ʧʨʝʤʘ 

ʤʠʰˀʝˁʫ ʉʫʜʘ, ʫʣʘʛʘˁʝ ʢʘʧʠʪʘʣʘ ʫ ʢʦʤʧʘʥʠʿʫ Alfa Romeo ʥʘ ʙʘʟʠ ʧʨʦʛʨʘʤʘ ʟʘ 

ʨʝʩʪʨʫʢʪʫʨʠʨʘˁʝ ʢʦʤʧʘʥʠʿʝ ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʦʥ ʧʦʢʘʟʘʦ ʥʝʝʬʠʢʘʩʥʠʤ ʟʘ ʨʝʰʘʚʘˁʝ 

ˁʝʥʠʭ ʥʘʛʦʤʠʣʘʥʠʭ ʧʨʦʙʣʝʤʘ, ʚʝ˂ ʿʝ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʧʨʝʜʩʪʘʚˀʘʣʘ 

Ăʬʠʥʘʥʩʠʿʩʢʫ ʠʥʝʢʮʠʿʫñ, ʩʘ ʮʠˀʝʤ ʠʟʙʘʚˀʝˁʘ ʦʜ ʜʫʛʦʚʘ ʧʨʝʤʘ ʧʦʚʝʨʠʦʮʠʤʘ. ʊʦ 

ʿʝ ʙʠʣʦ ʜʦʚʦˀʥʦ ʜʘ ʉʫʜ ʠʟʚʝʜʝ ʢʦʥʘʯʘʥ ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ, ʙʫʜʫ˂ʠ ʜʘ ʥʠʿʝʜʘʥ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʥʝ ʙʠ ʩʣʝʜʠʦ ʪʘʢʚʫ ʝʢʦʥʦʤʩʢʫ 

ʣʦʛʠʢʫ ʯʘʢ ʠ ʫ ʜʫʛʦʨʦʯʥʦʤ ʧʝʨʠʦʜʫ. 
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2.3.3 ʋʯʝʰ˂ʝ ʜʨʞʘʚʥʦʛ ʠ ʧʨʠʚʘʪʥʦʛ ʢʘʧʠʪʘʣʘ ʫ ʠʥʚʝʩʪʠʮʠʿʠ ʠ ʥʘʯʝʣʦ MEIP  

   

ʋ ʧʨʘʢʩʠ ʩʝ ʧʦʩʪʘʚʠʣʦ ʠ ʧʠʪʘˁʝ ʢʘʢʦ ʧʦʩʪʫʧʘʪʠ ʫ ʩʠʪʫʘʮʠʿʘʤʘ ʛʜʝ ʠ 

ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨʠ ʫʟʠʤʘʿʫ ʫʯʝʰ˂ʝ ʫ ʠʥʚʝʩʪʠʮʠʿʠ. ʊʫ ʩʝ ʤʦʞʝ ʧʦʩʪʘʚʠʪʠ ʧʘʨ 

ʧʠʪʘˁʘ: ʢʦʣʠʢʦ ʤʦʨʘ ʙʠʪʠ ʫʯʝʰ˂ʝ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ ʫ ʜʘʪʦʿ ʠʥʚʝʩʪʠʮʠʿʠ, 

ʦʜʥʦʩʥʦ ʢʘʢʘʚ ʦʜʥʦʩ ʤʦʨʘ ʜʘ ʧʦʩʪʦʿʠ ʠʟʤʝʹʫ ʜʨʞʘʚʝ ʠ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ ʠʣʠ 

ʢʘʢʦ ʪʨʝʪʠʨʘʪʠ ʤʝʰʦʚʠʪʦ ʫʯʝʰ˂ʝ ʫ ʢʘʧʠʪʘʣʫ ʢʦʤʧʘʥʠʿʝ (ʜʨʞʘʚʥʠ ʠ ʧʨʠʚʘʪʥʠ 

ʢʘʧʠʪʘʣ) ʜʘ ʙʠ ʧʨʠʥʮʠʧ MEIP ʙʠʦ ʟʘʜʦʚʦˀʝʥ? ʅʘ ʧʨʠʤʝʨ, ʫ ʩʣʫʯʘʿʫ Alitalia
184

, 

90% ʢʘʧʠʪʘʣʘ ʧʦʟʥʘʪʝ ʘʚʠʦ-ʢʦʤʧʘʥʠʿʝ ʙʠʣʦ ʿʝ ʧʦʜ ʢʦʥʪʨʦʣʦʤ ʜʨʞʘʚʝ, ʘ 

ʧʨʝʦʩʪʘʣʠʭ 10% ʫ ʧʨʠʚʘʪʥʦʤ ʚʣʘʩʥʠʰʪʚʫ. ʆʚʜʝ ʿʝ ʪʘʜʘʰˁʠ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ 

ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ˂ʝ ʧʨʠʥʮʠʧ MEIP ʙʠʪʠ ʟʘʜʦʚʦˀʝʥ ʠ ʜʘ ʩʝ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʥʝ˂ʝ 

ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ ʯʣʘʥʘ 107. 

ʋʌɽʋ), ʫʢʦʣʠʢʦ ʩʝ ʠ ʜʨʞʘʚʘ ʠ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʥʘʣʘʟʝ ʫ ʫʧʦʨʝʜʠʚʠʤ 

ʧʦʟʠʮʠʿʘʤʘ, ʪʦ ʿʝʩʪ, ʫʢʦʣʠʢʦ ʿʝ ʠʥʚʝʩʪʠʮʠʿʘ ʠʟʚʨʰʝʥʘ ʫ ʠʩʪʦ ʚʨʝʤʝ ʢʘʜ ʙʠ ʠ 

ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʧʨʝʜʫʟʝʦ ʪʘʢʚʫ ʪʨʘʥʩʘʢʮʠʿʫ ʫ ʩʣʠʯʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ. 

ʄʝʹʫʪʠʤ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʩʫ ʟʘʧʦʩʣʝʥʠ ʠʥʚʝʩʪʠʨʘʣʠ ʫ ʢʦʤʧʘʥʠʿʫ ʢʘʢʦ ʙʠ ʿʝ 

ʠʟʚʫʢʣʠ ʠʟ ʪʝʰʢʝ ʝʢʦʥʦʤʩʢʝ ʩʠʪʫʘʮʠʿʝ, ʧʘ ʿʝ ʟʘʢˀʫʯʝʥʦ ʜʘ ʩʝ ʪʫ ʨʘʜʠʣʦ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʊʘʢʚʦ ʨʝʰʝˁʝ ʿʝ ʙʠʣʦ ʥʘ ʤʝʩʪʫ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʘʟʣʠʯʠʪʦʩʪ 

ʣʦʛʠʢʝ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ ʫ ʦʜʥʦʩʫ ʥʘ ʟʘʧʦʩʣʝʥʝ ʫ ʢʦʤʧʘʥʠʿʠ. 

ɼʘʢʣʝ, ʪʨʘʞʠ ʩʝ ʫʯʝʰ˂ʝ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ ʫ ʟʥʘʯʘʿʥʦʿ ʤʝʨʠ ʠ ʧʦʜ 

ʿʝʜʥʘʢʠʤ ʫʩʣʦʚʠʤʘ ʫʯʝʰ˂ʘ ʢʘʦ ʠ ʜʨʞʘʚʘ. ʀʧʘʢ, ʫ ʧʨʘʢʩʠ ʩʝ ʥʠʩʫ ʠʩʢʨʠʩʪʘʣʠʩʘʣʠ 

ʿʘʩʥʠ ʢʨʠʪʝʨʠʿʫʤʠ ʥʘ ʦʩʥʦʚʫ ʢʦʿʠʭ ʙʠ ʩʝ ʦʜʨʝʜʠʣʦ ʢʦʣʠʢʦ ʤʦʨʘ ʙʠʪʠ ʫʯʝʰ˂ʝ 

ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ, ʜʘ ʙʠ ʩʝ ʧʦʤʝʥʫʪʠ ʧʨʠʥʮʠʧ ʟʘʜʦʚʦˀʠʦ ʠ ʪʘʢʦ ʠʟʙʝʛʣʘ 

ʧʨʠʤʝʥʘ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʄʝʹʫʪʠʤ, ʧʦʢʘʟʘʣʦ ʩʝ ʜʘ ʥʠʿʝ ʜʦʚʦˀʥʦ ʩʘʤʦ 

ʩʠʤʙʦʣʠʯʥʦ ʫʯʝʰ˂ʝ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ ʫ ʧʨʝʜʤʝʪʥʦʿ ʪʨʘʥʩʘʢʮʠʿʠ, ʚʝ˂ ʩʝ ʤʦʨʘ 

ʨʘʜʠʪʠ ʦ ʟʥʘʯʘʿʥʦʤ ʝʢʦʥʦʤʩʢʦʤ ʫʯʝʰ˂ʫ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ 

ʦʜʨʝʹʝʥʘ ʦʜʩʪʫʧʘˁʘ. ʊʘʢʦ ʿʝ ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ Seleco
185

, ʛʜʝ ʿʝ ʪʘʢʦʹʝ ʫʪʚʨʹʝʥʦ ʜʘ ʩʝ 

ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʟʥʘʯʘʿʥʦ ʫʯʝʰ˂ʝ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ. 
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 Case T-296/97 Alitalia v. Commission [2000] ECR II-3871. 
185

 Joined cases C-328/99 and C-399/00 Italian Republic and SIM Multimedia SpA v. Commission [2003] 

ECR I-4035. 
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ʋ ʩʣʫʯʘʿʫ Westdeutsche Landesbank (WestLB)
186

, ʨʘʜʠʣʦ ʩʝ ʦ ʪʫʞʙʠ 

ʬʝʜʝʨʘʮʠʿʝ ʧʨʠʚʘʪʥʠʭ ʙʘʥʘʢʘ (BDB) ʧʨʝʜ ʂʦʤʠʩʠʿʦʤ, ʢʦʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʜʘ ʿʝ 

ʧʦʩʪʫʧʘʢ ʧʦʢʨʘʿʠʥʝ ʉʝʚʝʨʥʘ ɺʝʩʪʬʘʣʠʿʘ ʫʩʤʝʨʝʥ ʢʘ ʿʘʯʘˁʫ WestLB ʢʦʿʘ ʿʝ ʙʠʣʘ ʫ 

ʜʨʞʘʚʥʦʤ ʚʣʘʩʥʠʰʪʚʫ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʆʚʘʢʘʚ ʩʪʘʚ ʿʝ ʧʨʘʚʜʘʥ ʪʠʤʝ 

ʰʪʦ ʧʨʫʞʝʥʘ ʧʦʜʨʰʢʘ ʥʠʿʝ ʙʠʣʘ ʥʘʜʦʢʥʘʹʝʥʘ ʧʦ ʧʨʦʩʝʯʥʦʿ ʩʪʦʧʠ ʧʦʚʨʘ˂ʘʿʘ 

ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʦʙʣʘʩʪʠ ʙʘʥʢʘʨʩʢʦʛ ʩʝʢʪʦʨʘ ʫ ʅʝʤʘʯʢʦʿ. ʋʪʚʨʹʝʥʦ ʿʝ ʜʘ ʧʦʚʨʘ˂ʘʿ 

ʫʣʦʞʝʥʠʭ ʩʨʝʜʩʪʘʚʘ (ʜʦʙʠʪ) ʦʜ ʪʨʘʥʩʘʢʮʠʿʝ, ʦʜ ʩʚʝʛʘ 0,6% ʛʦʜʠʰˁʝ ʥʘʢʦʥ 

ʧʣʘ˂ʝʥʦʛ ʧʦʨʝʟʘ, ʥʝ ʙʠ ʙʠʦ ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʠʥʮʠʧʦʤ MEIP, ʙʫʜʫ˂ʠ ʜʘ ʙʠ ʧʨʠʚʘʪʥʠ 

ʠʥʚʝʩʪʠʪʦʨ ʤʦʛʘʦ ʦʯʝʢʠʚʘʪʠ ʟʥʘʪʥʦ ʚʝ˂ʠ ʠʟʥʦʩ ʧʦʚʨʘ˂ʘʿʘ ʢʦʿʠ ʩʝ ʢʨʝʪʘʦ ʠ ʜʦ 9,3% 

ʛʦʜʠʰˁʝ ʥʘʢʦʥ ʧʣʘ˂ʘˁʘ ʧʦʨʝʟʘ. ʆʚʘʿ ʩʣʫʯʘʿ ʿʝ ʙʠʦ ʩʧʝʮʠʬʠʯʘʥ ʧʦ ʪʦʤʝ ʰʪʦ ʩʝ 

ʨʘʜʠʣʦ ʦ ʧʦʤʦ˂ʠ ʧʨʦʬʠʪʘʙʠʣʥʦʤ ʧʨʠʚʨʝʜʥʦʤ ʩʫʙʿʝʢʪʫ (ʙʘʥʮʠ), ʦʜʥʦʩʥʦ ʩʫʙʿʝʢʪʫ 

ʢʦʿʠ ʿʝ ʜʦʙʨʦ ʧʦʩʣʦʚʘʦ.  

ʋ ʪʦʤ ʩʤʠʩʣʫ, ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʩʝ ʧʨʦʬʠʪʘʙʠʣʥʦʩʪ 

ʢʦʤʧʘʥʠʿʝ, ʫ ʮʠˀʫ ʫʪʚʨʹʠʚʘˁʘ ʜʘ ʣʠ ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʥʝ ʤʦʞʝ ʫʟʝʪʠ 

ʢʘʦ ʦʜʣʫʯʫʿʫ˂ʠ ʤʦʤʝʥʘʪ, ʘʣʠ ʩʝ ʩʚʘʢʘʢʦ ʪʨʝʙʘ ʫʟʝʪʠ ʫ ʦʙʟʠʨ ʢʘʦ ʯʠʥʠʣʘʮ ʫ 

ʦʜʨʝʹʠʚʘˁʫ ʜʘ ʣʠ ʙʠ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʧʨʠʣʠʢʘʤʘ 

ʧʨʝʜʫʟʝʦ ʧʦʩʪʫʧʠʦ ʢʘʦ ʿʘʚʥʠ ʠʥʚʝʩʪʠʪʦʨ (ʥʝʤʘʯʢʘ ʧʦʢʨʘʿʠʥʘ ʉʝʚʝʨʥʘ ɺʝʩʪʬʘʣʠʿʘ), 

ʦʜʥʦʩʥʦ ʜʘ ʣʠ ʿʝ ʢʦʨʠʩʥʠʢ ʧʦʤʦ˂ʠ ʦʩʪʚʘʨʠʦ ʥʝʢʫ ʝʢʦʥʦʤʩʢʫ ʧʨʝʜʥʦʩʪ ʢʦʿʫ ʥʝ ʙʠ 

ʦʩʪʚʘʨʠʦ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʢʘʦ 

ʤʝʨʠʣʦ ʫʟʝʣʘ ʧʨʦʩʝʯʘʥ ʠʟʥʦʩ ʧʦʚʨʘ˂ʘʿʘ (average turn, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʫ ʦʜʥʦʩʥʦʤ 

ʩʝʢʪʦʨʫ. ʉʘ ʪʠʤ ʩʝ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʩʣʦʞʠʦ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ, ʘʣʠ ʿʝ ʠʩʪʦʚʨʝʤʝʥʦ 

ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʂʦʤʠʩʠʿʘ ʤʦʨʘ, ʧʦʨʝʜ ʦʚʦʛ ʯʠʥʠʦʮʘ, ʫʟʝʪʠ ʫ ʦʙʟʠʨ ʠ ʩʚʝ ʜʨʫʛʝ 

ʬʘʢʪʦʨʝ ʢʦʿʠ ʩʫ ʨʝʣʝʚʘʥʪʥʠ ʟʘ ʪʨʘʥʩʘʢʮʠʿʫ ʫ ʧʠʪʘˁʫ, ʢʘʦ ʠ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʧʦʤʦ˂ ʫ 

ʧʠʪʘˁʫ ʤʦʞʝ ʜʘ ʙʫʜʝ ʠʟʫʟʝʪʘ ʦʜ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʪ. 251-252 ʦʜʣʫʢʝ). 

ʇʦʨʝʜ ʪʦʛʘ, ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʠʩʧʨʘʚʥʦ ʩʪʘʦ ʥʘ ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʧʨʠʚʘʪʥʠ 

ʠʥʚʝʩʪʠʪʦʨ ʥʝ ʤʦʨʘ ʥʫʞʥʦ ʜʘ ʩʣʝʜʠ ʥʘʿʧʨʦʬʠʪʘʙʠʣʥʠʿʫ ʠʥʚʝʩʪʠʮʠʿʫ, ʥʠʪʠ ʤʦʨʘ ʜʘ 

a priori ʦʯʝʢʫʿʝ ʤʘʢʩʠʤʘʣʘʥ ʧʦʚʨʘ˂ʘʿ ʦʜ ʠʥʚʝʩʪʠʮʠʿʝ. ʆʚʘʢʘʚ ʩʪʘʚ ʿʝ ʣʦʛʠʯʘʥ, ʿʝʨ 

ʩʝ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʤʦʞʝ ʦʧʨʝʜʝʣʠʪʠ ʫ ʩʚʦʿʠʤ ʧʦʩʣʦʚʥʠʤ ʧʣʘʥʦʚʠʤʘ ʟʘ ʥʠʞʫ 
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 Cases T-228/99 and T-233/99 Westdeutsche Landesbank Girozentrale v. Commission [2003] ECR II-

435. 
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ʩʪʦʧʫ ʧʦʚʨʘ˂ʘʿʘ ʦʜ ʧʨʦʩʝʯʥʝ ʫ ʜʘʪʦʤ ʩʝʢʪʦʨʫ, ʰʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʤʦʨʘ ʥʫʞʥʦ ʜʘ 

ʠʩʧʫʩʪʠ ʩʚʘʢʫ ʧʦʛʦʜʥʫ ʧʨʠʣʠʢʫ ʟʘ ʧʨʦʬʠʪ.  

ɼʘʢʣʝ, ʦʚʜʝ ʿʝ ʢʘʦ ʩʚʦʿʝʚʨʩʪʘʥ ʩʪʘʥʜʘʨʜ ʟʘ ʫʪʚʨʹʠʚʘˁʝ ʜʘ ʣʠ ʿʝ ʟʘʜʦʚʦˀʝʥ 

ʧʨʠʥʮʠʧ MEIP ʫʟʝʪ ʧʨʦʩʝʯʘʥ ʠʟʥʦʩ ʧʦʚʨʘ˂ʘʿʘ ʦʜ ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʙʘʥʢʘʨʩʢʦʤ 

ʩʝʢʪʦʨʫ ʅʝʤʘʯʢʝ, ʧʨʠ ʯʝʤʫ ʦʥ ʧʨʝʜʩʪʘʚˀʘ ʩʘʤʦ ʤʝʨʠʣʦ, ʘ ʥʝ ʥʝʢʫ ʩʦʣʫʮʠʿʫ ʢʦʿʘ 

ʜʘʿʝ ʢʦʥʘʯʥʦ ʨʝʰʝˁʝ. ʇʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʿʝ ʦʥʘʿ ʩʫʙʿʝʢʘʪ ʢʦʿʠ ʞʝʣʠ 

ʤʘʢʩʠʤʠʟʘʮʠʿʫ ʜʦʙʠʪʠ, ʘʣʠ ʙʝʟ ʧʨʝʫʟʠʤʘˁʘ ʧʨʝʪʝʨʘʥʦʛ ʨʠʟʠʢʘ ʫ ʦʜʥʦʩʫ ʥʘ ˁʝʛʦʚʝ 

ʢʦʥʢʫʨʝʥʪʝ ʥʘ ʪʨʞʠʰʪʫ ʠ ʢʦʿʠ ˂ʝ, ʥʘʢʦʥ ʰʪʦ ʠʟʨʘʯʫʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʧʦʚʨʘ˂ʘʿ ʢʦʿʠ 

ʦʯʝʢʫʿʝ ʦʜ ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʧʠʪʘˁʫ, ʫ ʦʩʥʦʚʠ ʪʨʘʞʠʪʠ ʤʠʥʠʤʘʣʥʦ ʧʨʦʩʝʯʘʥ ʧʦʚʨʘ˂ʘʿ 

ʫ ʦʜʥʦʩʥʦʤ ʩʝʢʪʦʨʫ (ʪʘʯʢʘ 255). ʀʘʢʦ ʩʝ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʩʣʦʞʠʦ ʩʘ ʧʦʤʝʥʫʪʠʤ 

ʩʪʘʥʜʘʨʜʦʤ ʧʨʦʩʝʯʥʝ ʩʪʦʧʝ ʧʦʚʨʘ˂ʘʿʘ, ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʠʧʘʢ ʧʦʥʠʰʪʠʦ 

ʦʜʣʫʢʫ ʂʦʤʠʩʠʿʝ ʠʟ ʨʘʟʣʦʛʘ ʰʪʦ ʿʝ ʩʤʘʪʨʘʦ ʜʘ ʦʥʘ ʥʠʿʝ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ 

ʠʟʨʘʯʫʥʘʣʘ ʦʜʛʦʚʘʨʘʿʫ˂ʫ ʩʪʦʧʫ ʧʦʚʨʘ˂ʘʿʘ. ʆʚʘʢʘʚ ʩʪʘʚ ʿʝ ʥʘ ʢʨʘʿʫ ʠʟʘʟʚʘʦ ʨʝʘʢʮʠʿʝ 

ʥʘʫʯʥʝ ʠ ʩʪʨʫʯʥʝ ʿʘʚʥʦʩʪʠ
187

.  

ʂʣʘʩʠʯʘʥ ʧʨʠʤʝʨ ʧʨʠʤʝʥʝ ʧʨʠʥʮʠʧʘ ʄEIP ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʿʘʚʥʘ ʚʣʘʩʪ 

ʠʥʚʝʩʪʠʨʘ ʢʘʧʠʪʘʣ ʫ ʧʨʝʜʫʟʝ˂ʝ ʟʘʿʝʜʥʦ ʩʘ ʜʨʫʛʦʤ ʧʨʠʚʘʪʥʦʤ ʢʦʤʧʘʥʠʿʦʤ 

ʧʨʝʜʩʪʘʚˀʘʦ ʿʝ ʩʣʫʯʘʿ Amsterdam v. Commission
188

. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ, ʛʨʘʜ 

ɸʤʩʪʝʨʜʘʤ ʿʝ ʠʥʚʝʩʪʠʨʘʦ ʢʘʧʠʪʘʣ ʫ ʨʘʟʚʦʿ ʰʠʨʦʢʦʧʦʿʘʩʥʠʭ ʤʨʝʞʘ (broadband) ʠ 

ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʿʘ, ʟʘʿʝʜʥʦ ʩʘ ʥʝʢʦʣʠʮʠʥʦʤ ʧʨʠʚʘʪʥʠʭ ʠʥʚʝʩʪʠʪʦʨʘ. ʂʦʤʠʩʠʿʘ ʿʝ 

ʧʦʢʨʝʥʫʣʘ ʬʦʨʤʘʣʥʫ ʠʩʪʨʘʛʫ ʢʘʢʦ ʙʠ ʫʪʚʨʜʠʣʘ ʜʘ ʣʠ ʿʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ 

ʠʥʚʝʩʪʠʮʠʿʘ ʠʟʚʨʰʝʥʘ ʫ ʠʩʪʦ ʚʨʝʤʝ ʠ ʧʦʜ ʠʩʪʠʤ ʫʩʣʦʚʠʤʘ ʢʦʿʠ ʙʠ ʙʠʣʠ 

ʧʨʠʭʚʘʪˀʠʚʠ ʟʘ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ, ʢʦʿʠ ʧʦʩʣʫʿʝ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ 

ʦʢʦʣʥʦʩʪʠʤʘ. ʅʘʢʦʥ ʩʧʨʦʚʝʜʝʥʦʛ ʧʦʩʪʫʧʢʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʜʘ ʩʫ ʩʚʠ ʢʦ-

ʠʥʚʝʩʪʠʪʦʨʠ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʠʥʚʝʩʪʠʨʘʣʠ ʚʝ˂ʝ ʠʟʥʦʩʝ, ʦʜ ʦʢʦ 3 ʤʠʣʠʦʥʘ ʝʚʨʘ 

ʩʚʘʢʠ ʧʦʥʘʦʩʦʙ, ʢʦʿʠ ʥʠʩʫ ʟʘʥʝʤʘʨˀʠʚʠ, ʜʦʢ ʿʝ ʛʨʘʜ ɸʤʩʪʝʨʜʘʤ ʫʣʦʞʠʦ 18 

ʤʠʣʠʦʥʘ ʝʚʨʘ ʠ ʪʘʢʦ ʩʪʝʢʘʦ ʿʝʜʥʫ ʪʨʝ˂ʠʥʫ ʦʜ ʫʢʫʧʥʦʛ ʙʨʦʿʘ ʘʢʮʠʿʘ. ɼʨʫʛʦ, 

ʂʦʤʠʩʠʿʘ ʿʝ ʠʩʪʨʘʞʠʚʘʣʘ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ɸʤʩʪʝʨʜʘʤ ʠʥʚʝʩʪʠʨʘʦ ʢʘʧʠʪʘʣ ʧʨʝ 

ʬʦʨʤʘʣʥʦʛ ʜʦʛʦʚʦʨʘ ʦ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʚʝʩʪʠʨʘˁʫ ʠ ʜʦʰʣʘ ʜʦ ʟʘʢˀʫʯʢʘ ʜʘ ʪʦ ʥʠʿʝ 
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ʙʠʦ ʩʧʦʨʘʥ ʧʦʩʪʫʧʘʢ, ʿʝʨ ʿʝ ʪʦ ʫʯʠˁʝʥʦ ʫ ʩʢʣʘʜʫ ʩʘ ʧʠʩʤʦʤ ʦ ʥʘʤʝʨʘʤʘ ʠ ʦʙʘʚʝʟʠ 

ʦʩʪʘʣʠʭ ʫʣʘʛʘʯʘ ʜʘ ʧʨʝʪʭʦʜʥʦ ʫʣʦʞʝʥʘ ʩʨʝʜʩʪʚʘ ʚʨʘʪʝ ʛʨʘʜʫ ɸʤʩʪʝʨʜʘʤʫ. ʊʘʢʦʹʝ, 

ʫʪʚʨʹʝʥʦ ʿʝ ʠ ʜʘ ʩʫ ʠʥʚʝʩʪʠʮʠʿʝ ʫʯʠˁʝʥʝ ʫ ʠʩʪʦ ʚʨʝʤʝ ʠ ʜʘ ʧʨʝʪʭʦʜʥʘ ʠʥʚʝʩʪʠʮʠʿʘ 

ɸʤʩʪʝʨʜʘʤʘ ʥʠʿʝ ʫʤʘˁʠʣʘ ʧʦʩʣʦʚʥʠ ʨʠʟʠʢ ʧʨʦʿʝʢʪʘ ʟʘ ʦʩʪʘʣʝ ʠʥʚʝʩʪʠʪʦʨʝ ʠ ʪʘʢʦ 

ʠʤ ʦʤʦʛʫ˂ʠʣʘ ʦʜʨʝʹʝʥʝ ʧʦʛʦʜʥʦʩʪʠ. ʅʘʿʟʘʜ, ʂʦʤʠʩʠʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʠ ʜʘ ʠʟʤʝʹʫ 

ʛʨʘʜʘ ɸʤʩʪʝʨʜʘʤʘ ʠ ʦʩʪʘʣʠʭ ʠʥʚʝʩʪʠʪʦʨʘ ʧʨʝ ʨʝʘʣʠʟʘʮʠʿʝ ʩʧʦʨʥʝ ʠʥʚʝʩʪʠʮʠʿʝ 

ʥʠʿʝ ʙʠʣʦ ʥʠʢʘʢʚʠʭ ʚʝʟʘ ʢʦʿʝ ʙʠ ʜʦʚʝʣʝ ʜʦ ʩʫʤˁʝ ʦ ʧʦʩʪʦʿʘˁʫ ʨʘʟʣʠʯʠʪʠʭ ʫʩʣʦʚʘ 

ʠʥʚʝʩʪʠʨʘˁʘ, ʦʜʥʦʩʥʦ ʩʝʣʝʢʪʠʚʥʦʩʪʠ, ʧʨʝʤʘ ʨʘʟʣʠʯʠʪʠʤ ʠʥʚʝʩʪʠʪʦʨʠʤʘ. ʉʪʦʛʘ, 

ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʜʘ ʿʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʠʥʚʝʩʪʠʮʠʿʘ ʛʨʘʜʘ ɸʤʩʪʝʨʜʘʤʘ ʙʠʣʘ ʫ 

ʩʢʣʘʜʫ ʩʘ ʧʨʠʥʮʠʧʦʤ MEIP, ʪʘʢʦ ʜʘ ʩʝ ʥʠʿʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ 

ʯʣʘʥʘ 107(1) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ (ʪʘʜʘ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ).  

ʋ ʧʨʘʢʩʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʩʫ ʩʝ ʿʘʚˀʘʣʝ ʠ ʩʠʪʫʘʮʠʿʝ ʢʘʜʘ ʿʘʚʥʘ ʧʨʝʜʫʟʝ˂ʘ 

ʢʦʨʠʩʪʝ ʪʘʢʦʟʚʘʥʦ Ăʫʢʨʰʪʝʥʦ ʩʫʙʚʝʥʮʠʦʥʠʩʘˁʝñ ʢʘʢʦ ʙʠ ʩʝ ʤʦʛʣʝ ʧʨʫʞʘʪʠ ʫʩʣʫʛʝ 

ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʋ ʪʘʢʚʠʤ ʦʢʦʣʥʦʩʪʠʤʘ, ʿʘʚʥʘ ʪʝʣʘ ʩʝ ʥʘʣʘʟʝ ʫ 

ʚʝʦʤʘ ʩʧʝʮʠʬʠʯʥʦʿ ʩʠʪʫʘʮʠʿʠ, ʧʘ ʩʝ ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʧʨʠʥʮʠʧ MEIP 

ʫʦʧʰʪʝ ʤʦʞʝ ʧʨʠʤʝʥʠʪʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʧʦʣʦʞʘʿ ʧʨʠʚʘʪʥʦʛ ʠʤʚʝʩʪʠʪʦʨʘ. ʊʘʢʦ ʿʝ 

ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ Chronopost
189

, ʫ ʢʦʤʝ ʿʝ ʬʨʘʥʮʫʩʢʦ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ ʫ ʦʙʣʘʩʪʠ 

ʧʦʰʪʘʥʩʢʠʭ ʫʩʣʫʛʘ La Poste ʧʨʫʞʠʣʦ ʥʝʦʧʭʦʜʥʫ ʧʦʤʦ˂ ʧʨʠʚʘʪʥʦʿ ʢʦʤʧʘʥʠʿʠ 

(ʣʦʛʠʩʪʠʯʢʝ ʠ ʬʠʥʘʥʩʠʿʩʢʝ ʧʨʠʨʦʜʝ), ʢʦʿʘ ʿʝ ʧʨʫʞʘʣʘ ʫʩʣʫʛʝ ʫ ʦʙʣʘʩʪʠ ʝʢʩʧʨʝʩʥʠʭ 

ʧʦʰʪʘʥʩʢʠʭ ʠʩʧʦʨʫʢʘ. ɿʘʪʦ ʩʝ ʧʦʩʪʘʚʠʣʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʦʚʘʢʘʚ ʧʦʩʪʫʧʘʢ ʤʦʞʝ 

ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. 

ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʩʤʘʪʨʘʦ ʜʘ ʥʠʿʝ ʜʦʚʦˀʥʦ ʧʦʢʘʟʘʪʠ 

ʩʘʤʦ ʜʘ ʿʝ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ La Poste ʩʥʦʩʠʣʦ ʧʫʥʝ ʪʨʦʰʢʦʚʝ ʦʙʝʟʙʝʹʝˁʘ 

ʣʦʛʠʩʪʠʯʢʝ ʠ ʬʠʥʘʥʩʠʿʩʢʝ ʧʦʜʨʰʢʝ. ʉʤʘʪʨʘʦ ʿʝ ʜʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʂʦʤʠʩʠʿʘ 

ʠʩʧʠʪʘ ʜʘ ʣʠ ʙʠ ʪʘʢʚʘ ʧʦʜʨʰʢʘ ʙʠʣʘ ʫʧʦʨʝʜʠʚʘ ʩʘ ʦʥʦʤ ʢʦʿʫ ʙʠ ʧʨʠʚʘʪʥʠ 

ʠʥʚʝʩʪʠʪʦʨ ʪʨʘʞʠʦ ʫ ʩʣʠʯʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ. ʉʫʜ ʿʝ ʧʦʥʠʰʪʠʦ ʦʜʣʫʢʫ ʉʫʜʘ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ ʠ ʠʟʚʝʦ ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʥʝ ʤʦʞʝ ʠʟʚʨʰʠʪʠ ʫʧʦʨʝʹʝˁʝ 

ʧʦʣʦʞʘʿʘ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʩʘ ʭʠʧʦʪʝʪʠʯʢʠʤ ʧʨʠʚʘʪʥʠʤ ʠʥʚʝʩʪʠʪʦʨʦʤ, ʢʦʿʠ ʥʝ 

ʧʦʩʣʫʿʝ ʫ ʨʝʟʝʨʚʠʩʘʥʦʤ ʩʝʢʪʦʨʫ. ʅʦʨʤʘʣʥʝ ʪʨʞʠʰʥʝ ʦʢʦʣʥʦʩʪʠ ʙʠ ʪʨʝʙʘʣʦ 
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ʧʨʦʮʝʥʠʪʠ ʩ ʦʙʟʠʨʦʤ ʥʘ ʦʙʿʝʢʪʠʚʥʝ ʠ ʧʨʦʚʝʨˀʠʚʝ ʝʣʝʤʝʥʪʝ ʢʦʿʠ ʩʫ ʜʦʩʪʫʧʥʠ. 

ʇʨʠʪʦʤ, ʉʫʜ ʩʝ ʦʧʨʝʜʝʣʠʦ ʟʘ ʧʨʠʤʝʥʫ ʧʨʠʥʮʠʧʘ ʩʪʚʘʨʥʠʭ ʪʨʦʰʢʦʚʘ, ʜʦʢ ʙʠ 

ʥʦʨʤʘʣʥʝ ʪʨʞʠʰʥʝ ʦʢʦʣʥʦʩʪʠ ʙʠʣʝ ʭʠʧʦʪʝʪʠʯʢʦʛ ʢʘʨʘʢʪʝʨʘ, ʿʝʨ ʥʠʿʝʜʘʥ ʧʨʠʚʘʪʥʠ 

ʠʥʚʝʩʪʠʪʦʨ ʥʝ ʙʠ ʫʣʦʞʠʦ ʢʘʧʠʪʘʣ ʫ ʠʥʬʨʘʩʪʨʫʢʪʫʨʫ ʥʝʦʧʭʦʜʥʫ ʟʘ ʦʙʘʚˀʘˁʝ 

ʜʝʣʘʪʥʦʩʪʠ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
190

. ʉʪʦʛʘ, ʟʘʫʟʝʪ ʿʝ ʩʪʘʚ ʜʘ ʪʨʦʰʢʦʚʠ 

ʢʦʤʧʘʥʠʿʝ La Poste, ʧʨʝʪʨʧˀʝʥʠ ʫ ʮʠˀʫ ʧʦʜʨʰʢʝ ʧʨʠʚʘʪʥʦʿ ʢʦʤʧʘʥʠʿʠ, 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʦʙʿʝʢʪʠʚʥʝ ʠ ʧʨʦʚʝʨˀʠʚʝ ʝʣʝʤʝʥʪʝ. 

ʋ ʧʨʘʢʩʠ ʩʝ ʿʘʚʠʣʘ ʠ ʥʝʜʦʫʤʠʮʘ ʢʦʿʘ ʩʝ ʦʜʥʦʩʠʣʘ ʥʘ ʪʦ ʰʪʘ ʫʢʦʣʠʢʦ ʿʘʚʥʠ 

ʠʥʚʝʩʪʠʪʦʨ ʠʟʚʨʰʠ ʚʠʰʝ ʦʜ ʿʝʜʥʝ ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʨʘʟʣʠʯʠʪʠʤ ʚʨʝʤʝʥʩʢʠʤ 

ʠʥʪʝʨʚʘʣʠʤʘ? ʋ ʛʦʨʝ ʧʦʤʝʥʫʪʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʨʘʜʠʣʦ ʩʝ ʦ ʿʝʜʥʦʿ ʠʥʚʝʩʪʠʮʠʿʠ, ʘ ʥʝ 

ʦ ʥʝʢʦʣʠʮʠʥʠ ˁʠʭ. ʇʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʢʘʢʦ ʪʨʝʪʠʨʘʪʠ ʦʚʝ ʠʥʚʝʩʪʠʮʠʿʝ, ʦʜʥʦʩʥʦ 

ʜʘ ʣʠ ʠʭ ʪʨʝʙʘ ʧʦʩʤʘʪʨʘʪʠ ʟʘʿʝʜʥʦ, ʠʣʠ ʧʨʦʮʝʥʫ ʪʨʝʙʘ ʥʘʧʨʘʚʠʪʠ ʟʘ ʩʚʘʢʫ ʦʜ ˁʠʭ 

ʧʦʥʘʦʩʦʙ? ʂʦʤʠʩʠʿʘ ʿʝ, ʫ ʧʦʤʝʥʫʪʦʤ ʩʣʫʯʘʿʫ France v. Commission, ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ 

ʩʚʘʢʫ ʦʜ ʚʠʰʝ ʠʥʚʝʩʪʠʮʠʿʘ, ʫ ʩʤʠʩʣʫ ʧʨʠʤʝʥʝ ʧʨʠʥʮʠʧʘ MEIP, ʪʨʝʙʘ ʧʦʩʤʘʪʨʘʪʠ 

ʦʜʚʦʿʝʥʦ ʦʜ ʦʩʪʘʣʠʭ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʧʨʦʤʝˁʠʚʦʩʪ ʠʥʬʦʨʤʘʮʠʿʘ ʪʦʢʦʤ ʚʨʝʤʝʥʘ ʠ 

ʧʨʦʤʝˁʠʚʦʩʪ ʰʘʥʩʠ ʦʩʪʚʘʨʠʚʘˁʘ ʧʨʦʬʠʪʘ. ʅʘʨʘʚʥʦ, ʪʝʨʝʪ ʜʦʢʘʟʠʚʘˁʘ ʜʘ ʩʝ 

ʧʦʩʪʫʧʘ ʦʥʘʢʦ ʢʘʢʦ ʙʠ ʧʦʩʪʫʧʠʦ ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ ʣʝʞʠ ʥʘ ʿʘʚʥʦʿ ʚʣʘʩʪʠ, ʧʨʠ 

ʯʝʤʫ ʩʝ ʦʥʘ ʥʝ ʤʦʞʝ ʧʨʠʣʠʢʦʤ ʜʦʢʘʟʠʚʘˁʘ ʦʩʣʘˁʘʪʠ ʥʘ ʥʝʧʦʪʢʨʝʧˀʝʥʝ ʥʘʚʦʜʝ, 

ʩʣʫʪˁʝ ʠʣʠ ʩʧʝʢʫʣʘʮʠʿʝ, ʥʝʛʦ ʥʘ ʨʘʟʫʤʥʝ ʥʘʚʦʜʝ ʧʦʪʢʨʝʧˀʝʥʝ ʨʝʘʣʥʠʤ 

ʯʠˁʝʥʠʮʘʤʘ, ʰʪʦ ʿʝ ʠ ʧʦʢʘʟʘʥʦ ʫ ʩʣʫʯʘʿʫ HAMSA v. Commission
191

. 

 

2.3.4 ɻʘʨʘʥʮʠʿʝ ʠ ʧʨʠʥʮʠʧ MEIP 

 

ʀʟ ʛʦʨʝ ʥʘʚʝʜʝʥʦʛ, ʥʝ ʪʨʝʙʘ ʟʘʢˀʫʯʠʪʠ ʜʘ ʩʝ ʧʦʤʝʥʫʪʠ ʧʨʠʥʮʠʧ MEIP 

ʧʨʠʤʝˁʫʿʝ ʩʘʤʦ ʢʘʜ ʩʫ ʫ ʧʠʪʘˁʫ ʠʥʚʝʩʪʠʮʠʿʝ, ʥʝʛʦ ʩʝ ˁʝʛʦʚʘ ʧʨʠʤʝʥʘ ʤʦʞʝ 

ʧʦʩʤʘʪʨʘʪʠ ʠ ʫ ʦʜʥʦʩʫ ʥʘ ʛʘʨʘʥʮʠʿʝ ʜʘʪʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʧʨʠʚʨʝʜʥʠʤ 

ʩʫʙʿʝʢʪʠʤʘ. ɼʨʞʘʚʥʘ ʛʘʨʘʥʮʠʿʘ ʧʨʝʜʩʪʘʚˀʘ ʤʦʞʜʘ ʠ ʥʘʿʙʦˀʝ ʤʦʛʫ˂ʝ ʦʙʝʟʙʝʹʝˁʝ 

ʧʦʚʝʨʠʦʮʠʤʘ ʠ ʦʥʠ ʿʝ ʫ ʧʨʘʢʩʠ ʦʙʠʯʥʦ ʨʘʜʦ ʧʨʠʭʚʘʪʘʿʫ. ʀʩʪʦ ʚʘʞʠ ʠ ʟʘ ʙʘʥʢʘʨʩʢʝ 

ʛʘʨʘʥʮʠʿʝ ʢʦʿʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʚʦʿʝʚʨʩʪʘʥ ʚʠʜ ʿʝʤʩʪʚʘ ʢʦʿʦʤ ʙʘʥʢʘ ʧʨʝʫʟʠʤʘ 
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ʦʜʛʦʚʦʨʥʦʩʪ, ʫ ʟʘ ʪʦ ʥʘʨʦʯʠʪʦ ʧʨʝʜʚʠʹʝʥʦʿ ʙʘʥʢʘʨʩʢʦʿ ʬʦʨʤʠ, ʟʘ ʧʨʘʚʠʣʥʦ 

ʠʟʚʨʰʝˁʝ ʦʙʘʚʝʟʝ ʩʚʦʛʘ ʢʦʤʠʪʝʥʪʘ ʧʨʝʤʘ ˁʝʛʦʚʦʤ ʫʛʦʚʦʨʥʦʤ ʧʘʨʪʥʝʨʫ
192

. 

ɻʘʨʘʥʮʠʿʝ, ʪʘʢʦʹʝ, ʤʦʛʫ ʧʨʝʜʩʪʘʚˀʘʪʠ ʦʙʣʠʢ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʢʦʤʧʘʥʠʿʘʤʘ, 

ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʦʜʨʝʹʝʥʠ ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʤʦʛʫ ʥʘ˂ʠ ʫ ʧʦʚʦˀʥʠʿʦʿ ʧʦʟʠʮʠʿʠ ʫ 

ʦʜʥʦʩʫ ʥʘ ʩʫʙʿʝʢʪʝ ʢʦʿʠʤʘ ʪʝ ʛʘʨʘʥʮʠʿʝ ʥʠʩʫ ʜʦʩʪʫʧʥʝ ʧʦʜ ʠʩʪʠʤ ʫʩʣʦʚʠʤʘ.  

ʅʘʿʯʝʰ˂ʝ ˂ʝ ʢʦʨʠʩʥʠʢ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʦʚʦʤ ʧʦʛʣʝʜʫ ʙʠʪʠ ʧʦʟʘʿʤˀʠʚʘʯ, 

ʿʝʨ ˂ʝ ʜʨʞʘʚʘ ʩʥʦʩʠʪʠ ʨʠʟʠʢ ʫʤʝʩʪʦ ˁʝʛʘ ʠ ʪʘʢʦ ʤʫ ʦʤʦʛʫ˂ʠʪʠ ʜʘ ʧʨʠʙʘʚʠ 

ʬʠʥʘʥʩʠʿʩʢʘ ʩʨʝʜʩʪʚʘ ʥʘ ʪʨʞʠʰʪʫ ʢʘʧʠʪʘʣʘ, ʢʦʿʘ ʚʝʨʦʚʘʪʥʦ ʥʝ ʙʠ ʫʩʧʝʦ ʜʘ 

ʦʙʝʟʙʝʜʠ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ, ʠʣʠ ʙʠ ʢʨʝʜʠʪʝ ʦʙʝʟʙʝʜʠʦ ʧʦʜ 

ʤʥʦʛʦ ʥʝʧʦʚʦˀʥʠʿʠʤ ʫʩʣʦʚʠʤʘ. ʋ ʥʦʨʤʘʣʥʦʤ ʧʦʩʣʦʚʥʦʤ ʘʤʙʠʿʝʥʪʫ ʜʨʞʘʚʘ, ʠʣʠ 

ʙʠʣʦ ʢʦʿʠ ʜʨʫʛʠ ʜʘʚʘʣʘʮ ʛʘʨʘʥʮʠʿʝ, ʪʨʘʞʠ˂ʝ ʟʘʫʟʚʨʘʪ ʦʜ ʢʦʨʠʩʥʠʢʘ ʛʘʨʘʥʮʠʿʝ 

ʦʜʨʝʹʝʥʫ ʥʘʢʥʘʜʫ ʟʘ ʜʘʪʫ ʛʘʨʘʥʮʠʿʫ. ʋʢʦʣʠʢʦ ʙʠ ʩʝ ʜʨʞʘʚʘ ʦʜʨʝʢʣʘ ʪʝ ʥʘʢʥʘʜʝ 

ʠʣʠ, ʧʘʢ, ʦʤʦʛʫ˂ʠʣʘ ʢʦʨʠʩʥʠʢʫ ʛʘʨʘʥʮʠʿʝ ʜʘ ʧʣʘʪʠ ʥʠʞʫ ʥʘʢʥʘʜʫ, ʪʦ ʙʠ 

ʥʝʩʫʤˁʠʚʦ ʧʨʝʜʩʪʘʚˀʘʣʦ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ.  

ʋ ʚʝʟʠ ʩ ʦʚʠʤ, ʂʦʤʠʩʠʿʘ ʿʝ ʠʟʜʘʣʘ ʆʙʘʚʝʰʪʝˁʝ ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʦʚʘ 87. ʠ 88. 

ʋʛʦʚʦʨʘ ʦ ɽɿ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ ʛʘʨʘʥʮʠʿʘ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʆʙʘʚʝʰʪʝˁʝ 

ʦ ʧʨʠʤʝʥʠ), ʢʦʿʠʤ ʿʝ ʟʘʤʝˁʝʥʦ ʨʘʥʠʿʝ ʦʙʘʚʝʰʪʝˁʝ ʠʟ 2000. ʛʦʜʠʥʝ
193

. ʆʙʘʚʝʰʪʝˁʝ 

ʦ ʧʨʠʤʝʥʠ ʥʘʚʦʜʠ ʜʚʘ ʥʘʿʦʧʰʪʠʿʘ ʦʙʣʠʢʘ ʫ ʢʦʤʝ ʩʝ ʤʦʛʫ ʜʘʪʠ ʛʘʨʘʥʮʠʿʝ: ʘ) 

ʧʦʿʝʜʠʥʘʯʥʝ ʛʘʨʘʥʮʠʿʝ ʠ ʙ) ʛʘʨʘʥʮʠʿʩʢʝ ʰʝʤʝ (guarantee schemes, ʧʨʝʚʦʜ ʘʫʪʦʨʘ). 

ʇʦʜ ʧʦʿʝʜʠʥʘʯʥʠʤ, ʠʥʜʠʚʠʜʫʘʣʥʠʤ, ʛʘʨʘʥʮʠʿʘʤʘ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʩʝ ʛʘʨʘʥʮʠʿʝ ʜʘʪʝ 

ʧʨʝʜʫʟʝ˂ʠʤʘ, ʢʦʿʝ ʥʠʩʫ ʜʦʜʝˀʝʥʝ ʥʘ ʦʩʥʦʚʫ ʛʘʨʘʥʮʠʿʩʢʝ ʰʝʤʝ. ʇʦʜ ʛʘʨʘʥʮʠʿʩʢʦʤ 

ʰʝʤʦʤ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʙʠʣʦ ʢʦʿʘ ʩʨʝʜʩʪʚʘ ʥʘ ʦʩʥʦʚʫ ʢʦʿʠʭ ʩʝ ʛʘʨʘʥʮʠʿʝ ʤʦʛʫ 

ʜʦʜʝʣʠʪʠ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʧʦʰʪʫʿʫ˂ʠ ʧʨʠʪʦʤ ʦʜʨʝʹʝʥʝ ʫʩʣʦʚʝ ʢʦʿʠ ʩʝ ʦʜʥʦʩʝ ʥʘ 

ʪʨʘʿʘˁʝ, ʚʨʝʜʥʦʩʪ, ʪʨʘʥʩʘʢʮʠʿʫ ʢʦʿʘ ʿʝ ʧʨʝʜʤʝʪ ʛʘʨʘʥʮʠʿʝ, ʦʙʣʠʢ ʠʣʠ ʚʝʣʠʯʠʥʫ 

ʧʨʝʜʫʟʝ˂ʘ
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ʉʫʰʪʠʥʘ ʛʘʨʘʥʮʠʿʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʿʝ ʫ ʪʦʤʝ ʰʪʦ ʦʥʝ ʦʙʝʟʙʝʹʫʿʫ ʢʦʨʠʩʪ 

ʢʦʤʧʘʥʠʿʠ, ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʥʘ ʪʘʿ ʥʘʯʠʥ ʨʠʟʠʢ ʢʦʿʠ ʿʝ ʫ ʚʝʟʠ ʩʘ ʛʘʨʘʥʮʠʿʦʤ ʧʨʝʚʘˀʫʿʝ 

ʥʘ ʜʨʞʘʚʫ, ʰʪʦ ʙʠ ʦʙʠʯʥʦ ʧʦʜʨʘʟʫʤʝʚʘʣʦ ʦʜʛʦʚʘʨʘʿʫ˂ʫ ʥʘʢʥʘʜʫ ʜʨʞʘʚʠ ʟʘ ʜʘʪʫ 

ʛʘʨʘʥʮʠʿʫ. ʄʝʹʫʪʠʤ, ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʩʝ ʜʨʞʘʚʘ ʦʜʨʝʢʥʝ ʥʘʢʥʘʜʝ ʧʦ ʜʘʪʦʿ 

ʛʘʨʘʥʮʠʿʠ, ʪʘʜʘ ʙʠ ʩʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) 

ʋʌɽʋ, ʿʝʨ ʿʝ ʪʘʿ ʪʝʨʝʪ ʬʠʥʘʥʩʠʨʘʥ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʫ ʢʦʨʠʩʪ ʢʦʤʧʘʥʠʿʝ 

ʢʦʨʠʩʥʠʢʘ. ʉʤʘʪʨʘ˂ʝ ʩʝ ʜʘ ʿʝ ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ ʫ ʪʨʝʥʫʪʢʫ ʢʘʜ ʿʝ ʠʟʜʘʪʘ ʛʘʨʘʥʮʠʿʘ, 

ʘ ʥʝ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʿʝ ʛʘʨʘʥʮʠʿʘ ʧʦʟʚʘʥʘ (invoked) ʠʣʠ ʧʣʘ˂ʘˁʘ ʧʦ ʛʘʨʘʥʮʠʿʠ 

ʠʟʚʨʰʝʥʘ. ʉʪʦʛʘ ˂ʝ ʧʨʦʮʝʥʘ ʜʘ ʣʠ ʜʘʚʘˁʝ ʛʘʨʘʥʮʠʿʝ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʧʨʝʜʩʪʘʚˀʘ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʙʠʪʠ ʠʟʚʨʰʝʥʘ ʫ ʪʨʝʥʫʪʢʫ ʢʘʜ ʿʝ ʛʘʨʘʥʮʠʿʘ ʜʘʪʘ, ʙʝʟ ʦʙʟʠʨʘ ʜʘ ʣʠ 

ʿʝ ʦʥʘ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ ʮʝʥʪʨʘʣʥʝ ʚʣʘʩʪʠ, ʨʝʛʠʦʥʘʣʥʠʭ, ʦʜʥʦʩʥʦ ʣʦʢʘʣʥʠʭ ʚʣʘʩʪʠ 

ʠʣʠ ʠʟ ʜʨʞʘʚʥʠʭ ʠʟʚʦʨʘ ʧʨʝʢʦ ʪʝʣʘ ʧʦʜ ʢʦʥʪʨʦʣʦʤ ʜʨʞʘʚʝ, ʢʦʿʘ ʩʝ ʤʦʞʝ 

ʧʨʠʧʠʩʘʪʠ ʿʘʚʥʦʿ ʚʣʘʩʪʠ. 

ʋ ʩʢʣʘʜʫ ʩʘ ʆʙʘʚʝʰʪʝˁʝʤ ʦ ʧʨʠʤʝʥʠ, ʜʘʚʘˁʝ ʠʥʜʠʚʠʜʫʘʣʥʝ ʛʘʨʘʥʮʠʿʝ ʥʝ 

ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʘʢʦ ʩʝ ʢʫʤʫʣʘʪʠʚʥʦ ʠʩʧʫʥʝ ʩʣʝʜʝ˂ʠ ʫʩʣʦʚʠ: ʘ) 

ʟʘʿʤʦʧʨʠʤʘʮ ʥʝ ʩʤʝ ʜʘ ʙʫʜʝ ʫ ʬʠʥʘʥʩʠʿʩʢʠʤ ʪʝʰʢʦ˂ʘʤʘ, ʙ) ʠʟʥʦʩ ʛʘʨʘʥʮʠʿʝ ʤʦʨʘ 

ʙʠʪʠ ʧʨʝʮʠʟʥʦ ʠʟʨʘʯʫʥʘʪ ʢʘʜʘ ʿʝ ʛʘʨʘʥʮʠʿʘ ʜʘʪʘ, ʰʪʦ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʿʝ ʛʘʨʘʥʮʠʿʘ 

ʜʘʪʘ ʫ ʚʝʟʠ ʩʘ ʪʘʯʥʦ ʦʜʨʝʹʝʥʦʤ ʬʠʥʘʥʩʠʿʩʢʦʤ ʪʨʘʥʩʘʢʮʠʿʦʤ, ʜʘ ʿʝ ʜʘʪʘ ʟʘ ʫʥʘʧʨʝʜ 

ʬʠʢʩʠʨʘʥʠ ʠʟʥʦʩ ʠ ʟʘ ʦʜʨʝʹʝʥʠ ʚʨʝʤʝʥʩʢʠ ʠʥʪʝʨʚʘʣ; ʚ) ʛʘʨʘʥʮʠʿʘ ʥʝ ʩʤʝ ʜʘ 

ʧʦʢʨʠʚʘ ʚʠʰʝ ʦʜ 80% ʥʝʠʟʤʠʨʝʥʦʛ ʜʫʛʘ ʠʣʠ ʜʨʫʛʝ ʬʠʥʘʥʩʠʿʩʢʝ ʦʙʘʚʝʟʝ, ʧʨʠ ʯʝʤʫ 

ʩʝ ʦʚʘʿ ʣʠʤʠʪ ʥʝ ʧʨʠʤʝˁʫʿʝ ʥʘ ʛʘʨʘʥʮʠʿʝ ʢʦʿʝ ʧʦʢʨʠʚʘʿʫ ʜʫʞʥʠʯʢʝ ʭʘʨʪʠʿʝ ʦʜ 

ʚʨʝʜʥʦʩʪʠ (debt securities, ʧʨʝʚʦʜ ʘʫʪʦʨʘ).  

ʋ ʚʝʟʠ ʩʘ ʧʦʩʣʝʜˁʠʤ ʦʜ ʥʘʚʝʜʝʥʠʭ ʫʩʣʦʚʘ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʟʙʦʛ ʯʝʛʘ ʿʝ 

ʂʦʤʠʩʠʿʘ ʫ ʆʙʘʚʝʰʪʝˁʫ ʦ ʧʨʠʤʝʥʠ ʧʨʝʜʚʠʜʝʣʘ ʜʘ ʛʘʨʘʥʮʠʿʦʤ ʥʝ ʩʤʝ ʜʘ ʙʫʜʝ 

ʧʦʢʨʠʚʝʥʦ ʚʠʰʝ ʦʜ 80% ʜʫʛʘ ʠʣʠ ʥʝʢʝ ʜʨʫʛʝ ʬʠʥʘʥʩʠʿʩʢʝ ʦʙʘʚʝʟʝ? ʂʘʦ ʩʚʦʿʝʚʨʩʥʦ 

ʦʙʿʘʰˁʝˁʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʥʘʚʝʣʘ ʜʘ ʙʠ ʫ ʦʜʩʫʩʪʚʫ ʦʚʦʛ ʧʨʘʛʘ, ʦʜʥʦʩʥʦ ʫ ʩʠʪʫʘʮʠʿʠ 

ʢʘʜʘ ʙʠ ʛʘʨʘʥʮʠʿʘ ʧʦʢʨʠʚʘʣʘ ʥʝʠʟʤʠʨʝʥʠ ʜʫʛ ʫ ʦʙʠʤʫ ʦʜ 100%, ʟʘʿʤʦʜʘʚʘʮ 

ʥʝʨʘʮʠʦʥʘʣʥʦ ʦʜʨʝʜʠʦ ʢʨʝʜʠʪʥʠ ʧʦʪʝʥʮʠʿʘʣ ʟʘʿʤʦʧʨʠʤʮʘ, ʧʦʪʝʥʮʠʿʘʣʥʠ ʨʠʟʠʢ 

ʜʘʚʘˁʘ ʢʨʝʜʠʪʘ ʢʘʦ ʠ ʜʨʫʛʝ ʚʘʞʥʝ ʧʘʨʘʤʝʪʨʝ ʢʦʿʝ ʦʙʠʯʥʦ ʫʟʠʤʘ ʫ ʦʙʟʠʨ. ʊʦ ʙʠ, 

ʧʨʝʤʘ ʤʠʰˀʝˁʫ ʂʦʤʠʩʠʿʝ, ʜʦʚʝʣʦ ʜʦ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʚʝ˂ʝʛ ʧʦʩʣʦʚʥʦʛ ʨʠʟʠʢʘ 
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ʦʜ ʫʦʙʠʯʘʿʝʥʦ ʧʨʠʩʫʪʥʦʛ ʫ ʪʘʢʚʠʤ ʪʨʘʥʩʘʢʮʠʿʘʤʘ ʠ ʧʦʚʝ˂ʘˁʘ ʠʟʥʦʩʘ ʚʠʩʦʢʦ 

ʨʠʟʠʯʥʠʭ ʛʘʨʘʥʮʠʿʘ ʫ ʜʨʞʘʚʥʦʤ ʧʦʨʪʬʝˀʫ. ʅʘʿʟʘʜ, ʟʘ ʛʘʨʘʥʮʠʿʫ ʤʦʨʘ ʙʠʪʠ 

ʧʣʘ˂ʝʥʘ ʪʨʞʠʰʥʘ ʮʝʥʘ. ʊʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ ʮʝʥʘ ʧʣʘ˂ʝʥʘ ʟʘ ʛʘʨʘʥʮʠʿʫ ʤʦʨʘ ʙʠʪʠ ʫ 

ʩʢʣʘʜʫ ʩʘ ʠʟʥʦʩʦʤ ʢʦʿʠ ʙʠ ʩʝ ʧʣʘʪʠʦ ʫ ʥʦʨʤʘʣʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ ʥʘ ʬʠʥʘʥʩʠʿʩʢʦʤ 

ʪʨʞʠʰʪʫ, ʢʘʢʦ ʩʝ ʜʘʚʘˁʝ ʛʘʨʘʥʮʠʿʝ ʥʝ ʙʠ ʦʢʘʨʘʢʪʝʨʠʩʘʣʦ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. 

ʋʢʦʣʠʢʦ ʩʝ ʪʘʢʚʦ ʤʝʨʠʣʦ ʥʝ ʙʠ ʤʦʛʣʦ ʥʘ˂ʠ ʥʘ ʬʠʥʘʥʩʠʿʩʢʦʤ ʪʨʞʠʰʪʫ, ʫ ʪʦʤ 

ʩʣʫʯʘʿʫ ʙʠ ʩʝ ʢʘʦ ʤʝʨʠʣʦ ʫʟʝʣʘ ʪʨʞʠʰʥʘ ʮʝʥʘ ʟʘ ʩʣʠʯʘʥ ʟʘʿʘʤ ʢʦʿʠ ʥʠʿʝ ʧʦʢʨʠʚʝʥ 

ʛʘʨʘʥʮʠʿʦʤ
195

. 

ʆʙʘʚʝʰʪʝˁʝ ʦ ʧʨʠʤʝʥʠ ʧʨʝʜʚʠʹʘ ʠ ʦʜʨʝʹʝʥʝ Ăʩʠʛʫʨʥʝ ʣʫʢʝñ (safe-harbour) 

ʢʘʜ ʩʫ ʫ ʧʠʪʘˁʫ ʠʥʜʠʚʠʜʫʘʣʥʝ ʛʘʨʘʥʮʠʿʝ ʫ ʧʦʛʣʝʜʫ ʤʠʥʠʤʘʣʥʠʭ ʛʦʜʠʰˁʠʭ 

ʥʘʢʥʘʜʘ ʟʘ ʛʘʨʘʥʮʠʿʝ. ʊʘʢʦ, ʜʨʞʘʚʥʘ ʛʘʨʘʥʮʠʿʘ ʥʝ˂ʝ ʙʠʪʠ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʢʘʦ 

ʧʦʤʦ˂ ʫʢʦʣʠʢʦ ʿʝ ʦʜʛʦʚʘʨʘʿʫ˂ʘ ʤʠʥʠʤʘʣʥʘ ʛʦʜʠʰˁʘ ʥʘʢʥʘʜʘ (ʢʦʿʘ ʩʧʘʜʘ ʫ 

Ăʩʠʛʫʨʥʫ ʣʫʢʫñ) ʥʘʧʣʘ˂ʝʥʘ ʥʘ ʠʟʥʦʩ ʛʘʨʘʥʪʦʚʘʥ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ. ʂʦʣʠʢʦ ˂ʝ 

ʠʟʥʦʩʠʪʠ ʪʘʿ ʤʠʥʠʤʫʤ, ʟʘʚʠʩʠ˂ʝ ʦʜ ʢʨʝʜʠʪʥʦʛ ʨʝʿʪʠʥʛʘ ʟʘʿʤʦʧʨʠʤʮʘ. ʂʦʤʠʩʠʿʘ ʿʝ 

ʫ ʪʦʤʝ ʧʦʰʣʘ ʦʜ ʢʨʝʜʠʪʥʦʛ ʨʝʿʪʠʥʛʘ ʦʜʨʝʹʝʥʦʛ ʫ ʩʢʣʘʜʫ ʩʘ ʥʝʢʦʤ ʦʜ ʚʦʜʝ˂ʠʭ 

ʘʛʝʥʮʠʿʘ ʫ ʙʘʥʢʘʨʩʢʦʤ ʩʝʢʪʦʨʫ ʢʘʦ ʰʪʦ ʩʫ Standard & Poorôs, Fitch and Moodyôs. 

ʊʦ, ʠʧʘʢ, ʥʝ ʟʥʘʯʠ ʜʘ ʢʨʝʜʠʪʥʠ ʨʝʿʪʠʥʛ ʦʙʘʚʝʟʥʦ ʤʦʨʘ ʙʠʪʠ ʦʜʨʝʹʝʥ ʦʜ ʩʪʨʘʥʝ 

ʦʚʠʭ ʘʛʝʥʮʠʿʘ
196

. 

ʂʘʜ ʩʫ ʫ ʧʠʪʘˁʫ ʛʘʨʘʥʮʠʿʩʢʝ ʰʝʤʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʆʙʘʚʝʰʪʝˁʫ ʦ ʧʨʠʤʝʥʠ 

ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʧʨʝʜʤʝʪʥʘ ʛʘʨʘʥʮʠʿʩʢʘ ʰʝʤʘ ʥʝ˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ 

ʫʢʦʣʠʢʦ ʩʫ ʢʫʤʫʣʘʪʠʚʥʦ ʠʩʧʫˁʝʥʠ ʩʣʝʜʝ˂ʠ ʫʩʣʦʚʠ: ʘ) ʰʝʤʘ ʩʝ ʥʝ ʩʤʝ 

ʧʨʠʤʝˁʠʚʘʪʠ ʥʘ ʟʘʿʤʦʧʨʠʤʮʝ ʫ ʬʠʥʘʥʩʠʿʩʢʠʤ ʪʝʰʢʦ˂ʘʤʘ; ʙ) ʠʟʥʦʩ ʛʘʨʘʥʮʠʿʝ ʤʦʨʘ 

ʙʠʪʠ ʧʨʝʮʠʟʥʦ ʦʜʨʝʹʝʥ, ʰʪʦ ʟʥʘʯʠ ʜʘ ʩʝ ʰʝʤʘ ʤʦʨʘ ʦʜʥʦʩʠʪʠ ʥʘ ʪʘʯʥʦ ʦʜʨʝʹʝʥʫ 

ʬʠʥʘʥʩʠʿʩʢʫ ʪʨʘʥʩʘʢʮʠʿʫ, ʚʨʝʜʥʦʩʪ ʤʦʨʘ ʙʠʪʠ ʬʠʢʩʠʨʘʥʘ ʫ ʤʘʢʩʠʤʘʣʥʠʤ ʠʟʥʦʩʫ ʠ 

ʚʨʝʤʝʥʩʢʠ ʦʛʨʘʥʠʯʝʥʘ; ʚ) ʛʘʨʘʥʮʠʿʩʢʘ ʰʝʤʘ ʥʝ ʩʤʝ ʧʦʢʨʠʚʘʪʠ ʚʠʰʝ ʦʜ 80% ʩʚʘʢʦʛ 

ʥʝʠʟʤʠʨʝʥʦʛ ʜʫʛʘ ʠʣʠ ʥʝʢʝ ʜʨʫʛʝ ʬʠʥʘʥʩʠʿʩʢʝ ʦʙʘʚʝʟʝ; ʛ) ʫʩʣʦʚʠ ʛʘʨʘʥʮʠʿʩʢʝ 

ʰʝʤʝ ʤʦʨʘʿʫ ʙʠʪʠ ʟʘʩʥʦʚʘʥʠ ʥʘ ʨʝʘʣʠʩʪʠʯʥʦʿ ʧʨʦʮʝʥʠ ʨʠʟʠʢʘ, ʪʘʢʦ ʜʘ ʿʝ 

ʛʘʨʘʥʮʠʿʩʢʝ ʧʨʝʤʠʿʝ ʫʯʠʥʝ ʩʘʤʦʬʠʥʘʥʩʠʨʘʿʫ˂ʦʤ (self-financing, ʧʨʝʚʦʜ ʘʫʪʦʨʘ); ʜ) 

ʘʜʝʢʚʘʪʥʦʩʪ (ʠʟʥʦʩʘ) ʧʨʝʤʠʿʝ ʤʦʨʘ ʙʠʪʠ ʧʨʝʠʩʧʠʪʘʥʘ ʥʘʿʤʘˁʝ ʿʝʜʥʦʤ ʛʦʜʠʰˁʝ ʠ 
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ʧʨʠʣʘʛʦʹʝʥʘ ʫʢʦʣʠʢʦ ʧʦʩʪʦʿʠ ʨʠʟʠʢ ʜʘ ʛʘʨʘʥʮʠʿʩʢʘ ʰʝʤʘ ʫ ʧʠʪʘˁʫ ʥʝ˂ʝ ʙʠʪʠ ʚʠʰʝ 

ʩʘʤʦʬʠʥʘʥʩʠʨʘʿʫ˂ʘ; ʹ) ʧʨʝʤʠʿʝ ʟʘ ʛʘʨʘʥʮʠʿʝ ʤʦʨʘʿʫ ʧʦʢʨʠʚʘʪʠ ʥʦʨʤʘʣʘʥ ʨʠʟʠʢ 

ʧʦʚʝʟʘʥ ʩʘ ʜʘʚʘˁʝʤ ʛʘʨʘʥʮʠʿʝ, ʘʜʤʠʥʠʩʪʘʨʪʠʚʥʝ ʪʨʦʰʢʦʚʝ, ʢʘʦ ʠ ʛʦʜʠʰˁʫ 

ʥʘʜʦʢʥʘʜʫ ʦʜʛʦʚʘʨʘʿʫ˂ʝʛ ʢʘʧʠʪʘʣʘ, ʯʘʢ ʠ ʫʢʦʣʠʢʦ ʧʦʪʦˁʠ ʥʠʿʝ ʫ ʧʦʪʧʫʥʦʩʪʠ ʠʣʠ 

ʜʝʣʠʤʠʯʥʦ ʦʜʨʝʹʝʥ; ʝ) ʰʝʤʘ ʤʦʨʘ ʙʠʪʠ ʪʨʘʥʩʧʘʨʝʥʪʥʘ, ʪʦ ʿʝʩʪ, ʜʘ ʧʨʝʜʚʠʹʘ ʫʩʣʦʚʝ 

ʧʦʜ ʢʦʿʠʤʘ ˂ʝ ʙʫʜʫ˂ʝ ʛʘʨʘʥʮʠʿʝ ʙʠʪʠ ʜʘʪʝ (ʥʘ ʧʨʠʤʝʨ, ʩʝʢʪʦʨ, ʚʝʣʠʯʠʥʘ, 

ʤʘʢʩʠʤʘʣʘʥ ʠʟʥʦʩ ʠ ʪʨʘʿʘˁʝ ʛʘʨʘʥʮʠʿʘ)
197

. 

ʂʘʜ ʿʝ ʨʝʯ ʦ ʤʘʣʠʤ ʠ ʩʨʝʜˁʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʢʘʦ ʠ ʫ ʩʣʫʯʘʿʫ ʠʥʜʠʚʠʜʫʘʣʥʠʭ 

ʛʘʨʘʥʮʠʿʘ, ʪʘʢʦ ʿʝ ʠ ʦʚʜʝ ʧʨʝʜʚʠʹʝʥʦ ʧʦʩʪʦʿʘˁʝ Ăʩʠʛʫʨʥʠʭ ʣʫʢʘñ ʟʘ ʧʨʝʤʠʿʝ, ʢʘʦ ʠ 

ʚʨʝʜʥʦʚʘˁʝ ʛʘʨʘʥʮʠʿʩʢʠʭ ʰʝʤʘ ʥʘ ʥʘʯʠʥ ʜʘ ʩʝ ʜʦʟʚʦˀʘʚʘ ʧʨʠʤʝʥʘ ʧʦʿʝʜʠʥʘʯʥʝ 

ʧʨʝʤʠʿʝ ʠ ʠʟʙʝʛʘʚʘ ʧʦʪʨʝʙʘ ʟʘ ʠʥʜʠʚʠʜʫʘʣʥʠʤ ʨʘʥʛʠʨʘˁʝʤ ʤʘʣʠʭ ʠ ʩʨʝʜˁʠʭ 

ʧʨʝʜʫʟʝ˂ʘ. ʋʢʦʣʠʢʦ ʩʝ ʛʘʨʘʥʮʠʿʩʢʘ ʰʝʤʘ ʦʜʥʦʩʠ ʩʘʤʦ ʥʘ ʛʘʨʘʥʮʠʿʝ ʟʘ ʤʘʣʘ ʠ 

ʩʨʝʜˁʘ ʧʨʝʜʫʟʝ˂ʘ ʯʠʿʘ ʚʨʝʜʥʦʩʪ ʥʝ ʧʨʝʣʘʟʠ 2,5 ʤʠʣʠʦʥʘ ʝʚʨʘ ʧʦ ʢʦʤʧʘʥʠʿʠ, 

ʂʦʤʠʩʠʿʘ ʤʦʞʝ ʧʨʠʭʚʘʪʠʪʠ ʿʝʜʥʫ ʛʦʜʠʰˁʫ ʛʘʨʘʥʮʠʿʩʢʫ ʧʨʝʤʠʿʫ ʟʘ ʩʚʝ 

ʟʘʿʤʦʧʨʠʤʮʝ, ʰʪʦ ʧʦʩʝʙʥʦ ʜʦʣʘʟʠ ʜʦ ʠʟʨʘʞʘʿʘ ʫ ʩʣʫʯʘʿʫ ʢʘʜ ʛʘʨʘʥʮʠʿʩʢʘ ʰʝʤʘ 

ʫʢˀʫʯʫʿʝ ʚʝ˂ʠ ʙʨʦʿ ʤʘʣʠʭ ʧʦʟʘʿʤʠʮʘ. ɱʘʩʥʦ, ʫʢʦʣʠʢʦ ʩʝ ʠʥʜʠʚʠʜʫʘʣʥʘ ʛʘʨʘʥʮʠʿʘ 

ʠʣʠ ʛʘʨʘʥʮʠʿʩʢʘ ʰʝʤʘ ʥʝ ʧʦʜʫʜʘʨʘʿʫ ʩʘ ʧʨʠʥʮʠʧʦʤ MEIP, ʤʦʞʝ ʩʝ ʛʦʚʦʨʠʪʠ ʦ 

ʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʙʠ ʧʨʝʜʩʪʘʚˀʘʣʘ ʨʘʟʣʠʢʫ ʠʟʤʝʹʫ 

ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʪʨʞʠʰʥʝ ʮʝʥʝ ʠʥʜʠʚʠʜʫʘʣʥʝ ʛʘʨʘʥʮʠʿʝ ʠʣʠ ʛʘʨʘʥʮʠʿʩʢʝ ʰʝʤʝ ʠ 

ʩʪʚʘʨʥʝ ʮʝʥʝ ʧʣʘ˂ʝʥʝ ʟʘ ʪʫ ʤʝʨʫ. ɱʘʩʥʦ, ʂʦʤʠʩʠʿʘ ˂ʝ ʧʨʠʣʠʢʦʤ ʢʚʘʥʪʠʬʠʢʘʮʠʿʝ 

ʚʦʜʠʪʠ ʨʘʯʫʥʘ ʦ ʛʦʨʝ ʧʦʤʝʥʫʪʠʤ ʝʣʝʤʝʥʪʠʤʘ ʠʟ ʦʜʝˀʢʘ 3.2, ʧʨʠ ʯʝʤʫ ʩʝ ʥʝ 

ʠʩʢˀʫʯʫʿʝ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʛʘʨʘʥʮʠʿʘ ʜʘʪʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʙʫʜʝ 

ʧʨʦʛʣʘʰʝʥʘ ʢʦʤʧʘʪʠʙʠʣʥʦʤ ʩʘ ʟʘʿʝʜʥʠʯʢʠʤ (ʦʜʥʦʩʥʦ ʫʥʫʪʨʘʰˁʠʤ) ʪʨʞʠʰʪʝʤ. 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʧʨʘʢʩʠ ʩʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʚʝʦʤʘ ʯʝʩʪʦ ʥʘʩʪʦʿʘʣʝ ʜʘ 

ʠʟʠʛʨʘʿʫ ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʧʫʪʝʤ ʠʤʧʣʠʮʠʪʥʠʭ ʛʘʨʘʥʮʠʿʘ ʠʣʠ ʥʝʢʠʭ 

ʜʨʫʛʠʭ ʦʙʣʠʢʘ ʧʦʜʨʰʢʝ ʢʦʿʘ ʿʝ ʠʤʘʣʘ ʝʬʝʢʘʪ ʝʢʚʠʚʘʣʝʥʪʘʥ ʛʘʨʘʥʮʠʿʠ. ʊʘʢʦ, ʫ 

ʩʣʫʯʘʿʫ TAP, ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʩʫ ʧʠʩʤʘ ʧʦʜʨʰʢʝ (comfort letters, ʧʨʝʚʦʜ 

ʘʫʪʦʨʘ) ʧʦʨʪʫʛʘʣʩʢʝ ʚʣʘʜʝ ʫ ʧʦʛʣʝʜʫ ʥʝʢʦʣʠʮʠʥʝ ʙʘʥʢʘʨʩʢʠʭ ʧʦʟʘʿʤʠʮʘ 

ʧʨʝʜʩʪʘʚˀʘʣʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Landesbanken, ʛʜʝ ʿʝ 

                                                           
197

 ʆʜʝˀʘʢ 3.4. ʆʙʘʚʝʰʪʝˁʘ ʦ ʧʨʠʤʝʥʠ. 



128 

 

ʥʝʤʘʯʢʦʿ ʚʣʘʜʠ ʥʘʣʦʞʝʥʦ ʜʘ ʫʢʠʥʝ ʛʘʨʘʥʮʠʿʝ ʥʝʢʦʣʠʮʠʥʠ ʙʘʥʘʢʘ
198
. ʅʘʨʦʯʠʪʦ ʿʝ 

ʙʠʦ ʟʘʥʠʤˀʠʚ ʩʣʫʯʘʿ France v. Commission, ʛʜʝ ʩʝ ʫ ʫʣʦʟʠ ʜʘʚʘʦʮʘ ʛʘʨʘʥʮʠʿʝ 

ʥʘʰʣʘ ʙʘʥʢʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʠʩʧʨʘʚʥʦ ʟʘʢˀʫʯʠʣʘ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ, ʿʝʨ ʿʝ CDC ʢʘʦ ʜʘʚʘʣʘʮ ʛʘʨʘʥʮʠʿʝ ʩʚʦʿʦʿ ʬʠʣʠʿʘʣʠ CDC IXIS ʧʨʝʜʩʪʘʚˀʘʣʘ 

sui generis ʿʘʚʥʫ ʙʘʥʢʫ ʧʦʜ ʫʧʨʘʚʦʤ ʠ ʬʠʥʘʥʩʠʨʘˁʝʤ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ
199
. ɼʘʢʣʝ, 

ʦʚʜʝ ʿʝ ʜʨʞʘʚʘ ʧʦʢʫʰʘʣʘ ʜʘ ʠʟʜʘ ʛʘʨʘʥʮʠʿʫ ʧʦʩʨʝʜʥʦ, ʧʨʝʢʦ ʜʨʫʛʦʛ ʩʫʙʿʝʢʪʘ.  

ʋ ʩʣʫʯʘʿʫ EDF ʜʦʢʘʟ ʧʦʩʪʦʿʘˁʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʨʝʜʩʪʘʚˀʘʣʘ ʿʝ ʯʠˁʝʥʠʮʘ 

ʜʘ ʿʝ ʧʨʘʚʥʠ ʩʪʘʪʫʩ ʢʦʤʧʘʥʠʿʝ EDF ʢʘʦ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʦʤʦʛʫ˂ʘʚʘʦ ʠʟʫʟʝ˂ʝ ʦʜ 

ʧʦʩʪʫʧʘʢʘ ʣʠʢʚʠʜʘʮʠʿʝ ʠʣʠ ʙʘʥʢʨʦʪʩʪʚʘ. ʂʦʤʠʩʠʿʘ ʿʝ, ʫ ʩʢʣʘʜʫ ʩ ʪʦʤ ʯʠˁʝʥʠʮʦʤ, 

ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʿʝ ʪʘʢʘʚ ʧʦʣʦʞʘʿ ʢʦʤʧʘʥʠʿʝ EDF ʝʢʚʠʚʘʣʝʥʪʘʥ ʛʝʥʝʨʘʣʥʦʿ 

ʛʘʨʘʥʮʠʿʠ. ʉ ʦʙʟʠʨʦʤ ʜʘ ʪʘʢʚʘ ʛʘʨʘʥʮʠʿʘ ʥʠʿʝ ʙʠʣʘ ʧʨʝʜʤʝʪ ʙʠʣʦ ʢʘʢʚʠʭ ʥʘʢʥʘʜʘ, 

ʟʘʫʟʝʪ ʿʝ ʠʩʧʨʘʚʘʥ ʩʪʘʚ ʜʘ ʩʝ ʪʫ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ.  

ʅʘʿʟʘʜ, ʫ ʩʣʫʯʘʿʫ France Telekom, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʜʘ ʦʜʨʝʹʝʥʝ 

ʧʨʘʚʥʦ ʥʝʦʙʘʚʝʟʫʿʫ˂ʝ ʠʟʿʘʚʝ ʚʣʘʜʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʦʙʣʠʢ ʛʘʨʘʥʮʠʿʘ ʠ ʢʦʥʩʪʠʪʫʠʰʫ 

ʥʝʟʘʢʦʥʠʪʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʋ ʧʨʠʣʦʛ ʩʚʦʿʦʿ ʪʝʟʠ, ʂʦʤʠʩʠʿʘ ʿʝ ʥʘʚʝʣʘ ʜʘ, ʫ ʩʣʫʯʘʿʫ 

ʜʘ ʪʘʢʚʝ ʠʟʿʘʚʝ ʥʠʩʫ ʜʘʪʝ, ʥʠʿʝʜʘʥ ʨʘʟʫʤʘʥ ʠʥʚʝʩʪʠʪʦʨ ʥʝ ʙʠ ʫʥʘʧʨʝʜ ʠʥʚʝʩʪʠʨʘʦ 

ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʚʝʣʠʢʠ ʬʠʥʘʥʩʠʿʩʢʠ ʨʠʟʠʢ
200

. 

ɼʘʢʣʝ, ʤʦʞʝʤʦ ʟʘʢˀʫʯʠʪʠ ʜʘ ʛʘʨʘʥʮʠʿʝ ʜʨʞʘʚʝ ʫ ʤʥʦʛʠʤ ʩʠʪʫʘʮʠʿʘʤʘ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʝʜʦʟʚʦˀʝʥʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʧʨʠ ʯʝʤʫ ˂ʝ ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ 

ʠʥʚʝʩʪʠʪʦʨʘ ʙʠʪʠ ʜʦʙʨʘ ʦʩʥʦʚʘ ʟʘ ʧʨʦʮʝʥʫ ˁʠʭʦʚʝ ʜʦʧʫʰʪʝʥʦʩʪʠ. ʆʚʜʝ ʩʝ 

ʧʦʢʘʟʘʣʦ ʜʘ ʧʦʤʝʥʫʪʠ ʧʨʠʥʮʠʧ ʠʤʘ ʦʜʨʝʹʝʥʝ ʩʧʝʮʠʬʠʯʥʦʩʪʠ, ʦ ʢʦʿʠʤʘ ʪʨʝʙʘ 

ʚʦʜʠʪʠ ʨʘʯʫʥʘ ʫ ʩʚʘʢʦʤ ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ. ɹʝʟ ʦʙʟʠʨʘ ʥʘ ʨʝʰʝˁʘ ʩʘʜʨʞʘʥʘ ʫ 

ʆʙʘʚʝʰʪʝˁʫ ʦ ʧʨʠʤʝʥʠ, ʦʩʪʘʿʝ ʠ ʜʘˀʝ ʙʦʿʘʟʘʥ ʦʜ ʧʦʢʫʰʘʿʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʘ 

ʠʟʠʛʨʘʿʫ ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʘ ʨʘʟʣʠʯʠʪʝ ʥʘʯʠʥʝ. ɼʘʢʣʝ, ʤʦʞʝ ʩʝ 

ʢʦʥʩʪʘʪʦʚʘʪʠ ʜʘ ˂ʝ ʤʥʦʛʦ ʪʦʛʘ ʟʘʚʠʩʠʪʠ ʦʜ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ, ʢʦʿʠʤʘ ʿʝ 

ʧʦʤʝʥʫʪʠʤ ʆʙʘʚʝʰʪʝˁʝʤ ʦ ʧʨʠʤʝʥʠ ʦʩʪʘʚˀʝʥ ʰʠʨʦʢ ʩʪʝʧʝʥ ʜʠʩʢʨʝʮʠʿʝ. 
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2.3.5 Ăʇʨʦʰʠʨʝˁʘñ ʧʨʠʥʮʠʧʘ MEIP 

 

2.3.5.1 Market Economy Guarantor Principle (MEGP) 

 

ʋ ʚʝʟʠ ʩʘ ʛʘʨʘʥʮʠʿʘʤʘ, ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʯʠˁʝʥʠʮʦʤ ʰʪʦ ʿʝ 

ʂʦʤʠʩʠʿʘ ʫ ʆʙʘʚʝʰʪʝˁʫ ʦ ʧʨʠʤʝʥʠ ʜʦʧʫʩʪʠʣʘ ʜʘ ʜʨʞʘʚʥʝ ʛʘʨʘʥʮʠʿʝ ʧʦʜ 

ʦʜʨʝʹʝʥʠʤ ʫʩʣʦʚʠʤʘ ʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʥʘ 

ʤʘʣʘ ʚʨʘʪʘ ʫʚʝʣʘ ʩʚʦʿʝʚʨʩʥʦ ʧʨʦʰʠʨʝˁʝ ʧʨʠʥʮʠʧʘ MEIP ʧʫʪʝʤ ʥʦʚʦʛ ʧʨʠʥʮʠʧʘ 

MEGP (Market Economy Guarantor Principle). ʋ ʚʝʟʠ ʩ ʪʠʤ, ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ 

ʩʤʘʪʨʘʿʫ ʜʘ ʪʦ ʥʠʿʝ ʙʠʦ ʩʣʫʯʘʿ ʠ ʪʦ ʧʨʘʚʜʘʿʫ ʪʠʤʝ ʜʘ ʯʠˁʝʥʠʮʘ ʰʪʦ ʜʨʞʘʚʘ ʧʨʠʤʠ 

ʘʜʝʢʚʘʪʥʫ ʧʨʝʤʠʿʫ ʟʘ ʛʘʨʘʥʮʠʿʫ ʥʠʿʝ ʜʦʚʦˀʥʘ ʢʘʢʦ ʙʠ ʩʝ ʤʦʛʣʦ ʪʚʨʜʠʪʠ ʜʘ ʩʝ ʫ 

ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʥʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʆʚʘʢʘʚ ʩʪʘʚ ʿʝ, ʧʦ ʤʠʰˀʝˁʫ ʘʫʪʦʨʘ, 

ʠʩʧʨʘʚʘʥ, ʿʝʨ ʫ ʤʦʜʝʨʥʦ ʚʨʝʤʝ ʜʨʞʘʚʥʘ ʛʘʨʘʥʮʠʿʘ ʟʘʿʤʦʜʘʚʮʠʤʘ, ʥʘʨʦʯʠʪʦ 

ʠʥʦʩʪʨʘʥʠʤ, ʟʥʘʯʠ ʟʘʠʩʪʘ ʤʥʦʛʦ ʠ ʠʤʘ ʚʝ˂ʫ ʚʨʝʜʥʦʩʪ ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʜʨʞʘʚʘ ˁʠʤʘ 

ʥʘʿʩʠʛʫʨʥʠʿʠ ʛʘʨʘʥʪ. ʊʦ ʿʝ ʧʦʩʝʙʥʦ ʩʣʫʯʘʿ ʫʢʦʣʠʢʦ ʿʝ ʜʘʪʘ ʧʦʟʘʿʤʠʮʘ ʚʝʣʠʢʝ 

ʚʨʝʜʥʦʩʪʠ, ʛʜʝ ʩʝ ʧʦ ʧʨʘʚʠʣʫ ʪʨʘʞʝ ʿʘʯʝ ʛʘʨʘʥʮʠʿʝ
201

. 

 

2.3.5.2 ʊʝʩʪ ʧʨʠʚʘʪʥʦʛ ʧʦʚʝʨʠʦʮʘ (The Private Creditor Test) 

 

ʉʣʫʯʘʿ Spain v. Commission
202

 ʧʨʝʜʩʪʘʚˀʘʦ ʿʝ ʿʦʰ ʿʝʜʥʦ ʩʚʦʿʝʚʨʩʥʦ 

ʧʨʦʰʠʨʝˁʝ ʧʨʠʥʮʠʧʘ MEIP. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ 

ʨʝʧʨʦʛʨʘʤʠʨʘˁʝ ʜʫʛʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʧʨʝʜʩʪʘʚˀʘ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) 

ʋʌɽʋ? ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʢʦʣʠʢʠ ʠʟʥʦʩ ʢʘʤʘʪʥʠʭ ʩʪʦʧʘ ʿʝ ʙʠʣʦ ʧʦʪʨʝʙʥʦ ʥʘʧʣʘʪʠʪʠ 

ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ (ʿʘʚʥʦʛ ʢʨʝʜʠʪʦʨʘ), ʢʦʿʘ ʿʝ ʨʝʧʨʦʛʨʘʤʠʨʘʣʘ ʜʫʛʦʚʝ ʧʦ ʦʩʥʦʚʫ 

ʦʙʘʚʝʟʘ ʧʣʘ˂ʘˁʘ ʩʦʮʠʿʘʣʥʦʛ ʦʩʠʛʫʨʘˁʘ ʢʦʤʧʘʥʠʿʠ Tubacex. ʅʘʠʤʝ, ʧʦʤʝʥʫʪʘ 

ʢʦʤʧʘʥʠʿʘ ʥʠʿʝ ʧʣʘ˂ʘʣʘ ʧʦʨʝʟʝ ʠ ʩʦʮʠʿʘʣʥʦ ʦʩʠʛʫʨʘˁʝ ʪʨʠ ʛʦʜʠʥʝ, ʜʘ ʙʠ ʥʘ ʢʨʘʿʫ 

ʰʧʘʥʩʢʘ ʚʣʘʜʘ ʦʪʧʠʩʘʣʘ ʜʚʝ ʪʨʝ˂ʠʥʝ ʜʫʛʘ ʠ ʨʝʧʨʦʛʨʘʤʠʨʘʣʘ ʠʩʧʣʘʪʫ ʦʩʪʘʪʢʘ ʥʘ 

ʧʝʨʠʦʜ ʦʜ ʜʝʩʝʪ ʛʦʜʠʥʘ. ʀʩʧʦʩʪʘʚʠʣʦ ʩʝ ʜʘ ʥʠ ʦʚʘʿ ʥʦʚʠ ʘʨʘʥʞʤʘʥ ʥʠʿʝ ʜʦʥʝʦ 
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ʜʦʙʨʝ ʨʝʟʫʣʪʘʪʝ, ʙʫʜʫ˂ʠ ʜʘ ʧʦʤʝʥʫʪʘ ʢʦʤʧʘʥʠʿʘ ʥʠ ʪʘʜʘ ʥʠʿʝ ʠʟʤʠʨʠʚʘʣʘ ʩʚʦʿʝ 

ʦʙʘʚʝʟʝ, ʰʪʦ ʿʝ ʥʘ ʢʨʘʿʫ ʜʦʚʝʣʦ ʜʦ ʪʦʛʘ ʜʘ ʩʝ ʜʨʞʘʚʘ ʦʜʣʫʯʠʣʘ ʥʘ ʧʣʝʥʠʜʙʫ ˁʝʥʝ 

ʠʤʦʚʠʥʝ ʨʘʜʠ ʥʘʤʠʨʝˁʘ ʧʦʪʨʘʞʠʚʘˁʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʩʝ ʰʧʘʥʩʢʘ ʚʣʘʩʪ 

ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʠʿʝ ʧʦʥʘʰʘʣʘ ʦʥʘʢʦ ʢʘʢʦ ʙʠ ʩʝ ʫ ʜʘʪʦʿ ʩʠʪʫʘʮʠʿʠ ʧʦʩʪʘʚʠʦ 

ʧʨʠʚʘʪʥʠ ʠʥʚʝʩʪʠʪʦʨ, ʫʧʦʪʨʝʙʠʚʰʠ ʧʨʚʠ ʧʫʪ ʢʦʥʮʝʧʪ Ăʧʨʠʚʘʪʥʦʛ ʧʦʚʝʨʠʦʮʘñ (The 

Private Creditor Test)
203

.  

ʉʫʜ ʿʝ ʩʤʘʪʨʘʦ ʜʨʫʛʘʯʠʿʝ, ʥʘʚʦʜʝ˂ʠ ʜʘ ʩʫ ʰʧʘʥʩʢʝ ʚʣʘʩʪʠ ʧʦʩʪʫʧʠʣʝ ʙʘʰ 

ʦʥʘʢʦ ʢʘʢʦ ʙʠ ʩʝ ʧʨʠʚʘʪʥʠ ʧʦʚʝʨʠʣʘʮ ʧʦʥʘʰʘʦ ʫ ʜʘʪʠʤ ʦʢʦʣʥʦʩʪʠʤʘ. ʅʘʠʤʝ, ʩʘʤʘ 

ʯʠˁʝʥʠʮʘ ʜʘ ʩʫ ʰʧʘʥʩʢʝ ʚʣʘʩʪʠ ʫ ʚʠʰʝ ʥʘʚʨʘʪʘ ʧʦʢʫʰʘʚʘʣʝ ʜʘ ʠʟʚʨʰʝ 

ʢʦʥʬʠʩʢʘʮʠʿʫ ʠʤʦʚʠʥʝ ʠʣʠ, ʧʘʢ, ʜʘ ʿʝ ʟʘʪʚʦʨʝ ʙʠʣʘ ʿʝ ʜʦʚʦˀʥʘ ʟʘ ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʫ 

ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʥʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʥʠʪʠ ʩʝ ʧʦʤʝʥʫʪʘ ʢʦʤʧʘʥʠʿʘ ʩʪʘʚˀʘ ʫ 

ʧʦʚʣʘʰ˂ʝʥ ʧʦʣʦʞʘʿ, ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʰʧʘʥʩʢʘ ʚʣʘʜʘ ʠʩʢʦʨʠʩʪʠʣʘ ʧʨʘʚʥʝ ʤʝʭʘʥʠʟʤʝ 

ʢʦʿʠ ʩʫ ʿʦʿ ʩʪʘʿʘʣʠ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ. ʆʚʘʿ ʩʣʫʯʘʿ ʿʝ ʧʦʢʘʟʘʦ ʜʘ ʩʧʦʨʘʟʫʤʠ ʦ 

ʨʝʧʨʦʛʨʘʤʠʨʘˁʫ ʜʫʛʦʚʘ ʤʦʛʫ ʜʘ ʥʝ ʧʦʪʧʘʜʥʫ ʧʦʜ ʯʣʘʥ ʋʌɽʋ, ʫʢʦʣʠʢʦ ʙʠ 

ʧʨʠʚʘʪʥʠ ʧʦʚʝʨʠʦʮʠ ʜʦʥʝʣʠ ʠʜʝʥʪʠʯʥʫ ʦʜʣʫʢʫ ʫ ʮʠˀʫ ʧʦʚʨʘ˂ʘʿʘ ʫʣʦʞʝʥʠʭ 

ʩʨʝʜʩʪʘʚʘ. 

ʋ ʧʨʘʢʩʠ ʩʝ ʧʦʩʪʘʚʠʣʦ ʠ ʧʠʪʘˁʝ ʜʘ ʣʠ ʦʜʣʘʛʘˁʝ ʧʣʘ˂ʘˁʘ ʦʜʨʝʹʝʥʠʭ ʦʙʘʚʝʟʘ 

ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Lenzing v. Commission
204
, ʧʦʢʘʟʘʣʦ ʩʝ 

ʜʘ ʦʚʦ ʤʦʞʝ ʙʠʪʠ ʚʨʣʦ ʦʩʝʪˀʠʚʦ ʧʠʪʘˁʝ. ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʦʜʣʘʛʘˁʝ 

ʧʣʘ˂ʘˁʘ ʦʙʘʚʝʟʘ ʧʦ ʦʩʥʦʚʫ ʩʦʮʠʿʘʣʥʦʛ ʦʩʠʛʫʨʘˁʘ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, 

ʰʪʦ ʿʝ ʥʘʚʝʣʦ ʢʦʤʧʘʥʠʿʫ Lenzing ʜʘ ʩʝ ʦʙʨʘʪʠ ʪʘʜʘʰˁʝʤ ʉʫʜʫ ʧʨʚʝ ʠʥʩʪʘʥʮʝ. 

ʇʦʤʝʥʫʪʘ ʘʫʩʪʨʠʿʩʢʘ ʢʦʤʧʘʥʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʟʘʭʪʝʚ ʟʘ ʧʦʚʨʘ˂ʘʿ ʜʫʛʘ ʧʨʝʜʩʪʘʚˀʘ 

ʩʘʩʚʠʤ ʫʦʙʠʯʘʿʝʥ ʧʦʩʪʫʧʘʢ ʢʦʿʠ ʙʠ ʧʨʝʜʫʟʝʦ ʩʚʘʢʠ ʧʨʠʚʘʪʥʠ ʧʦʚʝʨʠʣʘʮ, ʧʘ ʿʝ ʫ 

ʩʣʫʯʘʿʫ ʦʜʣʘʛʘˁʘ ʧʣʘ˂ʘˁʘ ʥʝʦʧʭʦʜʥʦ ʧʨʫʞʠʪʠ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʦʙʿʘʰˁʝˁʝ. ʉʫʜ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ ʿʝ, ʥʘʢʦʥ ʨʘʟʤʘʪʨʘˁʘ ʩʚʠʭ ʯʠˁʝʥʠʮʘ, ʧʦʥʠʰʪʠʦ ʦʜʣʫʢʫ ʂʦʤʠʩʠʿʝ, 

ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʦʥʘ ʥʠʿʝ ʧʨʘʚʠʣʥʦ ʧʨʦʮʝʥʠʣʘ ʩʚʝ ʦʢʦʣʥʦʩʪʠ ʩʣʫʯʘʿʘ. ʇʦʩʝʙʥʦ ʿʝ 

ʥʘʛʣʘʩʠʦ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʜʘ ʧʨʠʚʘʪʥʠ ʧʦʚʝʨʠʦʮʠ, ʧʦ ʧʨʘʚʠʣʫ, ʥʝʤʘʿʫ ʦʙʠʯʘʿ ʜʘ 

ʦʜʣʦʞʝ ʧʣʘ˂ʘˁʝ ʜʦʩʧʝʣʦʛ ʧʦʪʨʘʞʠʚʘˁʘ, ʚʝ˂ ʦʜʤʘʭ ʧʨʝʜʫʟʠʤʘʿʫ ʩʚʘ ʧʨʘʚʥʘ 
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ʩʨʝʜʩʪʚʘ ʢʦʿʘ ʠʤ ʩʪʦʿʝ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ ʫ ʪʦʤ ʪʨʝʥʫʪʢʫ. ʉʪʦʛʘ, ʤʦʞʝ ʩʝ ʘʢˀʫʯʠʪʠ 

ʜʘ ʿʝ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʙʠʦ ʫ ʧʨʘʚʫ ʢʘʜ ʿʝ ʧʦʥʠʰʪʠʦ ʩʧʦʨʥʫ ʦʜʣʫʢʫ ʂʦʤʠʩʠʿʝ, ʿʝʨ 

ʩʝ ʠʟ ʯʠˁʝʥʠʯʥʦʛ ʩʪʘˁʘ ʥʠʿʝ ʤʦʛʘʦ ʠʟʚʫ˂ʠ ʟʘʢˀʫʯʘʢ ʜʘ ʙʠ ʭʠʧʦʪʝʪʠʯʢʠ ʧʨʠʚʘʪʥʠ 

ʧʦʚʝʨʠʣʘʮ ʠʩʪʦ ʧʦʩʪʫʧʠʦ ʠ ʦʜʣʦʞʠʦ ʧʣʘ˂ʘˁʝ ʜʦʩʧʝʣʦʛ ʧʦʪʨʘʞʠʚʘˁʘ, ʢʘʦ ʰʪʦ ʿʝ 

ʪʦ ʫʯʠʥʠʣʘ ʰʧʘʥʩʢʘ ʚʣʘʜʘ. 

ʋ ʩʣʫʯʘʿʫ GEA
205

 ʜʨʞʘʚʘ ʿʝ ʜʦʜʝʣʠʣʘ ʧʦʤʦ˂ ʢʦʤʧʘʥʠʿʠ GEA ʠ ʪʦ ʫ ʚʠʜʫ 

ʩʫʙʚʝʥʮʠʿʘ ʠ ʜʘʚʘˁʘ ʛʘʨʘʥʮʠʿʘ ʥʘ ʦʙʘʚʝʟʝ ʧʨʝʤʘ ʧʦʚʝʨʠʦʮʠʤʘ. ʆʚʘʢʘʚ ʧʦʩʪʫʧʘʢ 

ʰʧʘʥʩʢʝ ʚʣʘʜʝ ʿʝ ʙʠʦ ʦʜʦʙʨʝʥ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ, ʫʟ ʫʩʣʦʚ ʜʘ ʩʝ ʧʦʤʦ˂ ʫ ʙʫʜʫ˂ʝ 

ʥʝ ʜʦʜʝˀʫʿʝ ʠ ʜʘ ʩʝ ʩʘʯʠʥʠ ʧʣʘʥ ʦʧʦʨʘʚʢʘ ʠ ʨʝʩʪʨʫʢʪʫʨʠʨʘˁʘ. ʀʧʘʢ, ʧʦʤʝʥʫʪʘ 

ʢʦʤʧʘʥʠʿʘ ʥʠʿʝ ʠʩʧʫˁʘʚʘʣʘ ʩʚʦʿʝ ʦʙʘʚʝʟʝ ʧʦ ʦʩʥʦʚʫ ʧʦʨʝʟʘ ʠ ʩʦʮʠʿʘʣʥʦʛ 

ʦʩʠʛʫʨʘˁʘ, ʯʘʢ ʥʠ ʦʥʜʘ ʢʘʜʘ ʿʝ ʜʦʰʣʦ ʜʦ ʨʝʧʨʦʛʨʘʤʠʨʘˁʘ ʜʫʛʘ ʧʦ ʦʚʦʤ ʦʩʥʦʚʫ ʥʘ 

ʧʝʨʠʦʜ ʦʜ ʜʝʩʝʪ ʛʦʜʠʥʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʿʝʨ ʰʧʘʥʩʢʝ ʚʣʘʩʪʠ ʥʠʩʫ ʧʨʝʜʫʟʝʣʝ ʥʠʢʘʢʚʝ ʤʝʨʝ ʜʘ ʥʘʧʣʘʪʝ 

ʟʘʦʩʪʘʣʘ ʧʦʪʨʘʞʠʚʘˁʘ ʧʦ ʦʩʥʦʚʫ ʧʦʨʝʟʘ ʠ ʩʦʮʠʿʘʣʥʦʛ ʦʩʠʛʫʨʘˁʘ, ʰʪʦ ʥʠʿʝ ʙʠʣʦ ʫ 

ʩʢʣʘʜʫ ʩʘ ʧʨʠʥʮʠʧʦʤ ʧʨʠʚʘʪʥʦʛ ʧʦʚʝʨʠʦʮʘ. ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʥʘ ʢʨʘʿʫ 

ʧʦʥʠʰʪʠʦ ʦʚʫ ʦʜʣʫʢʫ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʿʝ ʂʦʤʠʩʠʿʘ ʧʦʛʨʝʰʥʦ ʫʪʚʨʜʠʣʘ ʯʠˁʝʥʠʯʥʦ 

ʩʪʘˁʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ.  

ɼʘʢʣʝ, ʦʚʜʝ ʿʝ ʧʨʦʧʫʰʪʘˁʝ ʠ ʦʜʩʫʩʪʚʦ ʙʠʣʦ ʢʘʢʚʝ ʚʦˀʝ ʜʨʞʘʚʝ ʜʘ ʥʘʤʠʨʠ 

ʩʚʦʿʝ ʧʦʪʨʘʞʠʚʘˁʝ ʦʢʘʨʘʢʪʝʨʠʩʘʥʦ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʇʦʢʘʟʘʣʦ ʩʝ ʜʘ ʩʝ ʜʨʞʘʚʥʘ 

ʧʦʤʦ˂ ʥʝ ʤʦʨʘ ʩʚʝʩʪʠ ʩʘʤʦ ʥʘ ʥʦʚʯʘʥʘ ʜʘʚʘˁʘ, ʚʝ˂ ʤʦʞʝ ʠʤʘʪʠ ʠ ʜʨʫʛʘʯʠʿʝ ʬʦʨʤʝ. 

ʉʫʰʪʠʥʘ ʿʝ ʙʠʣʘ ʫ ʪʦʤʝ ʰʪʦ ʩʝ ʥʘ ʦʚʘʿ ʥʘʯʠʥ ʟʥʘʯʘʿʥʦ ʦʣʘʢʰʘʚʘ ʧʦʣʦʞʘʿ 

ʢʦʤʧʘʥʠʿʝ ʧʨʠʤʘʦʮʘ ʧʦʤʦ˂ʠ ʠ ʪʦ ʥʘ ʥʘʯʠʥ ʜʘ ʩʝ ʦʥʘ ʣʠʰʘʚʘ ʪʝʨʝʪʘ ʢʦʿʠ ʙʠ ʫ 

ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ, ʘʢʦ ʙʠ ʩʝ ʨʘʜʠʣʦ ʦ ʧʨʠʚʘʪʥʦʤ ʧʦʚʝʨʠʦʮʫ, 

ʩʚʘʢʘʢʦ ʤʦʨʘʣʘ ʜʘ ʩʥʦʩʠ. 
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2.3.5.3 ʊʝʩʪ ʧʨʠʚʘʪʥʦʛ ʢʫʧʮʘ (The Private Purchaser Test)  

 

ɱʦʰ ʿʝʜʥʦ ʩʚʦʿʝʚʨʩʥʦ ʧʨʦʰʠʨʝˁʝ ʧʨʠʥʮʠʧʘ MEIP ʤʦʛʣʦ ʩʝ ʚʠʜʝʪʠ ʫ ʩʣʫʯʘʿʫ 

Vizcaya v. Commission
206

, ʢʘʜʘ ʩʝ ʨʘʜʠʣʦ ʦ ʢʫʧʦʚʠʥʠ ʨʦʙʘ ʠ ʫʩʣʫʛʘ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʟʘ ʢʦʿʠʤ ʫʦʧʰʪʝ ʥʠʿʝ ʙʠʣʦ ʧʦʪʨʝʙʝ. ʆʚʘʢʘʚ ʧʦʩʪʫʧʘʢ ʿʝ ʦʜ ʩʪʨʘʥʝ ʉʫʜʘ 

ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʠ ʉʫʜʘ ʦʢʘʨʘʢʪʝʨʠʩʘʥ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) 

ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ 107(1) ʋʌɽʋ), ʿʝʨ ʩʝ ʜʨʞʘʚʘ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʥʠʿʝ ʧʦʥʘʰʘʣʘ 

ʢʘʦ ʰʪʦ ʙʠ ʩʝ ʧʦʥʘʰʘʦ ʧʨʠʚʘʪʥʠ ʢʫʧʘʮ ʫ ʜʘʪʦʿ ʩʠʪʫʘʮʠʿʠ (The Private Purchaser 

Test). ɼʘʢʣʝ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʜʨʞʘʚʘ ʿʝ ʩʧʨʦʚʝʣʘ ʿʘʚʥʫ ʥʘʙʘʚʢʫ ʟʘ ʩʦʧʩʪʚʝʥʝ 

ʧʦʪʨʝʙʝ. ɱʘʚʥʝ ʥʘʙʘʚʢʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʨʝʜʦʚʥʫ ʧʨʘʢʩʫ ʫ ʩʘʚʨʝʤʝʥʦʤ ʩʚʝʪʫ ʠ ʦʙʠʯʥʦ 

ʩʝ ʩʧʨʦʚʦʜʝ ʧʫʪʝʤ ʪʝʥʜʝʨʘ, ʰʪʦ ʿʝ ʫʨʝʹʝʥʦ ʦʜʛʦʚʘʨʘʿʫ˂ʦʤ ʟʘʢʦʥʩʢʦʤ ʧʨʦʮʝʜʫʨʦʤ. 

ʇʨʠ ʩʚʝʤʫ ʪʦʤʝ ʿʝ ʚʘʞʥʦ ʜʘ ʩʝ ʪʝʥʜʝʨʩʢʘ ʧʨʦʮʝʜʫʨʘ ʩʧʨʦʚʝʜʝ ʪʨʘʥʩʧʘʨʝʥʪʥʦ ʠ ʙʝʟ 

ʜʠʩʢʨʠʤʠʥʘʮʠʿʝ, ʦʜʥʦʩʥʦ ʧʨʦʪʝʞʠʨʘˁʘ ʦʜʨʝʹʝʥʠʭ ʢʦʤʧʘʥʠʿʘ. ʆʪʚʦʨʝʥʘ ʪʝʥʜʝʨʩʢʘ 

ʧʨʦʮʝʜʫʨʘ ʿʝ ʥʝʰʪʦ ʰʪʦ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʚʝʩʨʜʥʦ ʧʦʜʨʞʘʚʘʿʫ, ʙʫʜʫ˂ʠ ʜʘ ʥʘ ʪʘʿ 

ʥʘʯʠʥ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʦʢʘʟʫʿʝ ʜʘ ʥʝʤʘ ʥʘʤʝʨʫ ʜʘ ʧʨʠʩʪʫʧʘ ʿʘʚʥʦʿ ʥʘʙʘʚʮʠ ʥʘ 

ʩʝʣʝʢʪʠʚʥʦʿ ʙʘʟʠ. ʆʚʘʢʘʚ ʧʦʩʪʫʧʘʢ ʜʨʞʘʚʝ ʙʠ ʧʨʝʜʩʪʘʚˀʘʦ ʥʦʨʤʘʣʥʦ ʪʨʞʠʰʥʦ 

ʧʦʥʘʰʘˁʝ ʢʦʿʝ ʙʠ ʧʦʪʧʘʜʘʣʦ ʧʦʜ ʧʨʠʥʮʠʧ MEIP, ʦʜʥʦʩʥʦ ˁʝʛʦʚʦ ʧʨʦʰʠʨʝˁʝ-

ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʢʫʧʮʘ ʠ ʧʨʝʜʩʪʘʚˀʘʣʦ ʙʠ ʦʩʥʦʚ ʟʘ ʠʟʙʝʛʘʚʘˁʝ ʧʨʠʤʝʥʝ 

ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

 

2.3.5.4 ʊʝʩʪ ʧʨʠʚʘʪʥʦʛ ʧʨʦʜʘʚʮʘ (The Private Vendor Test)  

 

ʋ ʧʨʘʢʩʠ ʩʝ ʿʘʚʠʣʘ ʠ ʥʝʜʦʫʤʠʮʘ ʜʘ ʣʠ ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ 

ʫʢʦʣʠʢʦ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʨʝʰʠ ʜʘ ʧʨʦʜʘ ʟʝʤˀʠʰʪʝ ʠʣʠ ʦʙʿʝʢʪʝ ʠʩʧʦʜ ʪʨʞʠʰʥʝ 

ʮʝʥʝ, ʦʜʥʦʩʥʦ ʧʦʜ ʫʩʣʦʚʠʤʘ ʧʦʜ ʢʦʿʠʤʘ ʧʨʠʚʘʪʥʠ ʧʨʦʜʘʚʘʮ (ʢʦʤʧʘʥʠʿʘ) ʥʝ ʙʠ 

ʠʟʚʨʰʠʦ ʧʨʦʜʘʿʫ ʠʩʪʦʛ. ʂʦʤʠʩʠʿʘ ʿʝ, ʿʦʰ ʫ ʨʘʥʦʤ ʩʣʫʯʘʿʫ Derbyshire v. Toyota
207

, 

ʩʤʘʪʨʘʣʘ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 

87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ ʯʣʘʥʘ 107. ʋʌɽʋ), ʿʝʨ ʿʝ ʜʨʞʘʚʘ ʧʦʩʪʫʧʠʣʘ ʥʘ ʥʘʯʠʥ 
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ʩʫʧʨʦʪʘʥ ʦʥʦʤ ʦʜ ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʦʛ ʧʨʦʜʘʚʮʘ. ɼʘʢʣʝ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʿʝ 

ʫʧʦʪʨʝʙˀʝʥ ʿʝʜʘʥ ʜʨʫʛʘʯʠʿʠ ʧʨʠʥʮʠʧ, ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʧʨʦʜʘʚʮʘ (The Private 

Vendor Test), ʢʦʿʠ ʧʨʝʜʩʪʘʚˀʘ ʿʦʰ ʿʝʜʥʦ ʧʨʦʰʠʨʝˁʝ ʧʦʤʝʥʫʪʦʛ ʧʨʠʥʮʠʧʘ MEIP. 

ʆʥ ʧʦʩʝʙʥʦ ʜʦʙʠʿʘ ʥʘ ʟʥʘʯʘʿʫ ʘʢʦ ʩʝ ʫʟʤʫ ʫ ʦʙʟʠʨ ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʦʜ ʧʦʯʝʪʢʘ 

ʜʝʚʝʜʝʩʝʪʠʭ ʛʦʜʠʥʘ ʧʨʦʰʣʦʛ ʚʝʢʘ ʥʘʩʪʫʧʠʦ ʩʚʦʿʝʚʨʩʪʘʥ ʪʘʣʘʩ ʧʨʦʮʝʩʘ 

ʧʨʠʚʘʪʠʟʘʮʠʿʝ ʫ ʥʝʢʘʜʘʰˁʠʤ ʩʦʮʠʿʘʣʠʩʪʠʯʢʠʤ ʟʝʤˀʘʤʘ, ʢʘʦ ʿʝʜʥʘ ʦʜ ʧʦʩʣʝʜʠʮʘ 

ʪʨʘʥʩʬʦʨʤʘʮʠʿʝ ʧʨʠʚʨʝʜʘ ʪʠʭ ʟʝʤʘˀʘ. ʅʝ ʪʨʝʙʘ ʟʘʥʝʤʘʨʠʪʠ ʥʠ ʪʨʝʥʫʪʥʦ ʘʢʪʫʝʣʥʫ 

ʝʢʦʥʦʤʩʢʫ ʢʨʠʟʫ ʠ ʠʟʨʘʞʝʥʝ ʙʫ˅ʝʪʩʢʝ ʜʝʬʠʮʠʪʝ ʟʝʤʘˀ ʘ ʯʣʘʥʠʮʘ ɽʋ, ʥʘʨʦʯʠʪʦ ʫ 

ɻʨʯʢʦʿ, ʯʠʿʝ ʚʣʘʜʝ ʩʚʝ ʯʝʰ˂ʝ ʨʘʟʤʘʪʨʘʿʫ ʤʦʛʫ˂ʥʦʩʪ ʧʨʠʚʘʪʠʟʘʮʠʿʝ ʧʦʿʝʜʠʥʠʭ 

ʜʝʣʦʚʘ ʧʨʠʚʨʝʜʝ, ʪʨʝʥʫʪʥʦ ʫ ʜʨʞʘʚʥʦʤ ʚʣʘʩʥʠʰʪʚʫ. ɱʘʩʥʦ, ʧʨʦʮʝʩ ʧʨʠʚʘʪʠʟʘʮʠʿʝ, 

ʠʣʠ ʧʨʝʮʠʟʥʠʿʝ, ʧʨʦʜʘʿʘ ʜʨʞʘʚʥʝ ʠʤʦʚʠʥʝ (ʟʝʤˀʠʰʪʘ, ʦʙʿʝʢʘʪʘ ʠ ʩʣʠʯʥʦ) ʧʦ 

ʮʝʥʘʤʘ ʠʩʧʦʜ ʪʨʞʠʰʥʠʭ ʤʦʞʝ ʜʘ ʙʫʜʝ ʧʦʩʣʝʜʠʮʘ ʞʝˀʝ ʜʨʞʘʚʝ ʜʘ ʩʘʯʫʚʘ ʜʨʞʘʚʥʝ 

ʢʦʤʧʘʥʠʿʝ ʫ ʥʘʮʠʦʥʘʣʥʦʤ ʚʣʘʩʥʠʰʪʚʫ ʘʣʠ, ʧʦ ʤʠʰˀʝˁʫ ʥʝʢʠʭ ʘʫʪʦʨʘ, ʤʦʞʝ 

ʧʨʝʜʩʪʘʚˀʘʪʠ ʠ ʜʦʙʘʨ ʥʘʯʠʥ ʟʘ ʚʨʘ˂ʘˁʝ ʧʦʣʠʪʠʯʢʠʭ ʫʩʣʫʛʘ ʧʨʫʞʝʥʠʭ ʪʨʝʥʫʪʥʦʿ 

ʧʦʣʠʪʠʯʢʦʿ ʝʣʠʪʠ
208

. 

ʂʦʤʠʩʠʿʘ ʿʝ ʿʘʢʦ ʜʦʙʨʦ ʩʭʚʘʪʠʣʘ ʤʦʛʫ˂ʝ ʠʤʧʣʠʢʘʮʠʿʝ ʧʦʤʝʥʫʪʠʭ ʧʦʩʪʫʧʘʢʘ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʘ ʢʦʥʢʫʨʝʥʮʠʿʫ, ʧʘ ʿʝ ʩʪʦʛʘ ʙʣʠʞʝ ʫʨʝʜʠʣʘ ʦʚʘ ʧʠʪʘˁʘ ʫ 

ʉʤʝʨʥʠʮʘʤʘ ʦ ʝʣʝʤʝʥʪʠʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʦʜʘʿʘʤʘ ʟʝʤˀʝ ʠ ʦʙʿʝʢʘʪʘ ʦʜ 

ʩʪʨʘʥʝ ʜʨʞʘʚʥʠʭ ʚʣʘʩʪʠ, ʠʟ 1997. ʛʦʜʠʥʝ
209

 (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʉʤʝʨʥʠʮʝ ʦ ʧʨʦʜʘʿʠ). 

ʇʦʤʝʥʫʪʝ ʉʤʝʨʥʠʮʝ ʦ ʧʨʦʜʘʿʠ ʩʝ ʥʝ ʦʜʥʦʩʝ ʥʘ ʩʪʠʮʘˁʝ ʟʝʤˀʝ ʠʣʠ ʦʙʿʝʢʘʪʘ ʠʣʠ 

ʠʟʥʘʿʤˀʠʚʘˁʝ ʠʣʠ ʜʘʚʘˁʝ ʥʘ ʣʠʟʠʥʛ ʟʝʤˀʠʰʪʘ ʠ ʦʙʿʝʢʘʪʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʥʠʭ 

ʚʣʘʩʪʠ, ʠʘʢʦ ʙʠ ʩʝ ʪʫ ʪʘʢʦʹʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʄʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ 

ʉʤʝʨʥʠʮʝ ʦ ʧʨʦʜʘʿʠ ʨʝʛʫʣʠʰʫ ʜʚʝ ʛʨʫʧʝ ʧʠʪʘˁʘ: 1) ʧʨʦʜʘʿʫ ʧʨʝʢʦ ʙʝʟʫʩʣʦʚʥʦʛ 

ʥʘʜʤʝʪʘˁʘ-ʪʝʥʜʝʨʩʢʘ ʧʨʦʮʝʜʫʨʘ (unconditional bidding procedure, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʠ 

2) ʧʨʦʜʘʿʫ ʙʝʟ ʙʝʟʫʩʣʦʚʥʦʛ ʥʘʜʤʝʪʘˁʘ-ʥʝʧʦʩʨʝʜʥʘ ʧʦʛʦʜʙʘ (sale without 

unconditional bidding procedure, ʧʨʝʚʦʜ ʘʫʪʦʨʘ).  

ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʨʚʦʿ ʩʠʪʫʘʮʠʿʠ, ʉʤʝʨʥʠʮʝ ʦ ʧʨʦʜʘʿʠ ʟʘʭʪʝʚʘʿʫ ʜʘ ʧʨʦʜʘʿʘ 

ʟʝʤˀʠʰʪʘ ʠ ʦʙʿʝʢʘʪʘ ʙʫʜʝ ʜʦʚʦˀʥʦ ʧʦʟʥʘʪʘ ʿʘʚʥʦʩʪʠ, ʪʨʘʞʠ ʩʝ ʦʪʚʦʨʝʥ ʠ 
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 Szyszczak, E., The Regulation of the State in Competitive Markets in EU, 2007., ʩʪʨ. 191. 
209

 Commission Communication on State aid elements in sales of land and buildings by public authorities 

(97/C 209/03). 



134 

 

ʙʝʟʫʩʣʦʚʘʥ ʧʦʩʪʫʧʘʢ ʥʘʜʤʝʪʘˁʘ, ʫʧʦʨʝʜʠʚ ʩʘ ʘʫʢʮʠʿʦʤ, ʢʦʿʠ ˂ʝ ʙʠʪʠ ʦʢʦʥʯʘʥ 

ʧʨʠʭʚʘʪʘˁʝʤ ʥʘʿʙʦˀʝ ʧʦʥʫʜʝ ʠʣʠ ʿʝʜʠʥʝ ʧʦʥʫʜʝ. ʊʦ ʿʝ ʧʨʝʜʫʩʣʦʚ ʜʘ ʩʝ ʧʨʦʜʘʿʘ ʥʝ 

ʪʨʝʪʠʨʘ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʿʝʨ ʩʝ ʩʤʘʪʨʘ ʜʘ ʩʝ ʥʘʢʦʥ ʪʘʢʦ ʩʧʨʦʚʝʜʝʥʝ ʧʨʦʮʝʜʫʨʝ 

ʜʦʙʠʿʝ ʪʨʞʠʰʥʘ ʚʨʝʜʥʦʩʪ ʜʦʙʨʘ ʢʦʿʝ ʿʝ ʧʨʝʜʤʝʪ ʧʨʦʜʘʿʝ, ʰʪʦ ʿʝ ʫ ʩʢʣʘʜʫ ʩʘ 

ʧʦʤʝʥʫʪʠʤ ʧʨʠʥʮʠʧʦʤ ʧʨʠʚʘʪʥʦʛ ʧʨʦʜʘʚʮʘ. ʇʨʦʜʘʿʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ ʜʦʚʦˀʥʦ 

ʧʦʟʥʘʪʦʤ ʿʘʚʥʦʩʪʠ ʫʢʦʣʠʢʦ ʩʝ ʫ ʚʠʰʝ ʥʘʚʨʘʪʘ ʦʙʘʚʝʰʪʘʚʘʿʫ ʟʘʠʥʪʝʨʝʩʦʚʘʥʠ 

ʩʫʙʿʝʢʪʠ ʦ ʧʣʘʥʠʨʘʥʦʿ ʧʨʦʜʘʿʠ ʠ ʫʢʦʣʠʢʦ ʩʝ ʪʝ ʨʘʜˁʝ ʚʨʰʝ ʫ ʨʘʟʫʤʥʦ ʜʫʛʦʤ 

ʧʝʨʠʦʜʫ, ʦʜ ʜʚʘ ʤʝʩʝʮʘ ʠʣʠ ʚʠʰʝ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʨʦʜʘʿʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ 

ʙʝʟʫʩʣʦʚʥʦʤ ʘʢʦ ʙʠʣʦ ʢʦʿʠ ʢʫʧʘʮ ʠʤʘ ʧʨʘʚʦ ʜʘ ʩʪʠʯʝ ʟʝʤˀʠʰʪʝ ʠʣʠ ʦʙʿʝʢʪʝ ʠ 

ʢʦʨʠʩʪʠ ʠʭ ʫ ʚʣʘʩʪʠʪʝ ʩʚʨʭʝ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʯʠˁʝʥʠʮʫ ʜʘ ʣʠ ʧʦʢʨʝ˂ʝ ʙʠʟʥʠʩ ʠʣʠ 

ʢʘʢʚʘ ʿʝ ʧʨʠʨʦʜʘ ˁʝʛʦʚʝ ʜʝʣʘʪʥʦʩʪʠ. ʆʜ ʥʘʚʝʜʝʥʦʛ ʩʝ ʤʦʞʝ ʦʜʩʪʫʧʠʪʠ ʫʢʦʣʠʢʦ ʿʝ 

ʪʦ ʥʝʦʧʭʦʜʥʦ ʨʘʜʠ ʟʘʰʪʠʪʝ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ, ʩʧʨʝʯʘʚʘˁʘ ʰʪʝʪʥʠʭ ʧʦʩʣʝʜʠʮʘ ʠʣʠ 

ʠʟʙʝʛʘʚʘˁʘ ʩʧʝʢʫʣʘʪʠʚʥʠʭ ʧʦʥʫʜʘ. ʉʣʠʯʥʦ ʿʝ ʠ ʩʘ ʦʛʨʘʥʠʯʝˁʠʤʘ ʢʦʿʘ ʧʨʦʠʩʪʠʯʫ 

ʧʦ ʦʩʥʦʚʫ ʫʨʙʘʥʠʩʪʠʯʢʠʭ ʠʣʠ ʨʝʛʠʦʥʘʣʥʠʭ ʧʣʘʥʦʚʘ, ʦʙʘʚʝʟʫʿʫ˂ʠʤ ʟʘ ʧʦʥʫʜʠʦʮʘ, ʫ 

ʩʢʣʘʜʫ ʩʘ ʥʘʮʠʦʥʘʣʥʠʤ ʟʘʢʦʥʦʜʘʚʩʪʚʦʤ ʦʜʥʦʩʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ʀʩʪʦʚʨʝʤʝʥʦ, 

ʫʢʦʣʠʢʦ ʙʠ ʫʩʣʦʚ ʧʨʦʜʘʿʝ ʙʠʦ ʜʘ ʙʫʜʫ˂ʠ ʚʣʘʩʥʠʢ ʧʨʝʫʟʠʤʘ ʦʜʨʝʹʝʥʝ ʦʙʘʚʝʟʝ ʫ 

ʧʦʛʣʝʜʫ ʦʙʘʚˀʘˁʘ ʜʝʣʘʪʥʦʩʪʠ ʫ ʿʘʚʥʦʤ ʠʥʪʝʨʝʩʫ, ʧʦʥʫʜʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ 

ʥʝʫʩʣʦʚˀʘʚʘʿʫ˂ʦʤ ʩʘʤʦ ʫʢʦʣʠʢʦ ʙʠ ʩʚʠ ʧʦʪʝʥʮʠʿʘʣʥʠ ʢʫʧʮʠ ʤʦʨʘʣʠ ʠ ʙʠʣʠ ʫ 

ʩʪʘˁʫ ʜʘ ʠʩʧʫʥʝ ʪʫ ʦʙʘʚʝʟʫ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʜʘ ʣʠ ʧʦʢʨʝ˂ʫ ʙʠʟʥʠʩ ʠʣʠ ʥʝ ʠʣʠ ʧʘʢ, 

ʥʘ ʧʨʠʨʦʜʫ ˁʠʭʦʚʝ ʜʝʣʘʪʥʦʩʪʠ
210

. 

ɼʨʫʛʠ ʜʝʦ ʉʤʝʨʥʠʮʘ ʦ ʧʨʦʜʘʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʧʨʦʜʘʿʝ ʙʝʟ ʙʝʟʫʩʣʦʚʥʦʛ 

ʥʘʜʤʝʪʘˁʘ (ʥʝʧʦʩʨʝʜʥʦʤ ʧʦʛʦʜʙʦʤ). ʅʘʠʤʝ, ʫʢʦʣʠʢʦ ʜʨʞʘʚʥʝ ʚʣʘʩʪʠ ʥʝ ʞʝʣʝ ʜʘ 

ʧʨʦʜʘʿʫ ʦʙʘʚʝ ʧʫʪʝʤ ʪʝʥʜʝʨʩʢʝ ʧʨʦʮʝʜʫʨʝ, ʦʥʝ ʩʝ ʤʦʛʫ ʦʧʨʝʜʝʣʠʪʠ ʟʘ ʥʝʧʦʩʨʝʜʥʫ 

ʧʦʛʦʜʙʫ, ʦʜʥʦʩʥʦ ʧʨʝʛʦʚʦʨʝ ʧʨʝ ʧʨʦʜʘʿʝ. ʋʩʣʦʚ ʟʘ ʪʦ ʿʝ ʜʘ ʩʝ ʧʨʝ ʩʪʫʧʘˁʘ ʫ 

ʧʨʝʛʦʚʦʨʝ ʦ ʧʨʦʜʘʿʠ ʤʦʨʘ ʠʟʚʨʰʠʪʠ ʧʨʦʮʝʥʘ ʚʨʝʜʥʦʩʪʠ ʜʦʙʨʘ ʢʦʿʝ ʿʝ ʧʨʝʜʤʝʪ 

ʧʨʦʜʘʿʝ ʦʜ ʩʪʨʘʥʝ ʥʝʟʘʚʠʩʥʦʛ ʧʨʦʮʝˁʠʚʘʯʘ. ʎʠˀ ʿʝ ʜʘ ʩʝ ʫʪʚʨʜʠ ʪʨʞʠʰʥʘ 

ʚʨʝʜʥʦʩʪ ʥʘ ʦʩʥʦʚʫ ʦʧʰʪʝ ʧʨʠʭʚʘ˂ʝʥʠʭ ʪʨʞʠʰʥʠʭ ʤʝʨʠʣʘ ʠ ʩʪʘʥʜʘʨʜʘ. ʊʘʢʘʚ ʩʪʘʚ 

ʿʝ ʧʦʪʚʨʹʝʥ ʫ ʩʣʫʯʘʿʫ Valmont Nederland BV v. Commission
211

, ʛʜʝ ʿʝ ʉʫʜ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ, ʧʦ ʞʘʣʙʠ ʥʘ ʦʜʣʫʢʫ ʂʦʤʠʩʠʿʝ, ʙʠʦ ʤʠʰˀʝˁʘ ʜʘ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ 
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ʂʦʤʠʩʠʿʘ ʠʩʧʠʪʫʿʝ ʝʢʩʧʝʨʪʩʢʝ ʠʟʚʝʰʪʘʿʝ ʩʘʩʪʘʚˀʝʥʝ ʥʘʢʦʥ ʧʨʦʜʘʿʝ ʠʤʦʚʠʥʝ 

ʧʦʩʪʦʿʠ ʦʙʘʚʝʟʘ ʜʘ ʩʝ ʫʧʦʨʝʜʠ ʧʨʦʜʘʿʥʘ ʮʝʥʘ ʢʦʿʘ ʿʝ ʩʪʚʘʨʥʦ ʧʣʘ˂ʝʥʘ ʩʘ ʮʝʥʦʤ 

ʧʨʝʜʣʦʞʝʥʦʤ ʫ ʝʢʩʧʝʨʪʩʢʦʤ ʠʟʚʝʰʪʘʿʫ. ʅʘʢʦʥ ʪʦʛʘ ʙʠ ʩʝ ʦʜʨʝʜʠʣʦ ʜʘ ʣʠ ʧʨʦʜʘʿʥʘ 

ʮʝʥʘ ʦʜʩʪʫʧʘ ʫ ʤʝʨʠ ʢʦʿʘ ʿʝ ʜʦʚʦˀʥʘ (sufficient), ʢʘʢʦ ʙʠ ʩʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ ʦ 

ʢʦʨʠʩʪʠ ʢʦʿʘ ʤʦʞʝ ʙʠʪʠ ʦʩʥʦʚ ʟʘ ʩʪʘʚ ʦ ʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ʉʧʨʦʚʦʹʝˁʝ ʦʚʘʢʚʝ ʧʨʦʮʝʜʫʨʝ ʟʥʘʯʠ˂ʝ ʦʜʨʝʹʠʚʘˁʝ ʤʠʥʠʤʘʣʥʝ ʢʫʧʦʚʥʝ 

ʮʝʥʝ ʟʘ ʢʦʿʫ ʂʦʤʠʩʠʿʘ ʩʤʘʪʨʘ ʜʘ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʋʢʦʣʠʢʦ ʩʝ ʪʘʢʦ 

ʧʨʦʮʝˁʝʥʘ ʚʨʝʜʥʦʩʪ ʟʘ ʟʝʤˀʠʰʪʝ ʠʣʠ ʦʙʿʝʢʪʝ ʥʝ ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʥʘ ʪʨʞʠʰʪʫ ʠ 

ʥʘʢʦʥ ʟʥʘʯʘʿʥʠʭ ʥʘʧʦʨʘ ʫ ʪʦʤ ʧʨʘʚʮʫ, ʦʥʜʘ ˂ʝ ʩʝ ʦʜʩʪʫʧʘˁʝ ʜʦ 5% ʦʜ ʧʨʚʦʙʠʪʥʦ 

ʫʪʚʨʹʝʥʝ ʚʨʝʜʥʦʩʪʠ ʩʤʘʪʨʘʪʠ ʜʘ ʿʝ ʫ ʩʢʣʘʜʫ ʩʘ ʫʩʣʦʚʠʤʘ ʥʘ ʪʨʞʠʰʪʫ. ʋ ʩʣʫʯʘʿʫ ʜʘ 

ʩʝ ʥʘʢʦʥ ʧʨʦʪʝʢʘ ʨʘʟʫʤʥʦʛ ʚʨʝʤʝʥʘ ʫʪʚʨʜʠ ʜʘ ʩʝ ʧʨʦʜʘʿʘ ʥʘʚʝʜʝʥʠʭ ʜʦʙʘʨʘ ʥʝ 

ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʥʠ ʥʘ ʪʘʿ ʥʘʯʠʥ, ʤʦʨʘ˂ʝ ʩʝ ʠʟʚʨʰʠʪʠ ʥʦʚʘ ʧʨʦʮʝʥʘ ʚʨʝʜʥʦʩʪʠ 

ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʧʨʠʩʪʠʛʣʝ ʧʦʥʫʜʝ ʠ ʜʦʪʘʜʘʰˁʝ ʠʩʢʫʩʪʚʦ. ʆʩʥʦʚʥʠ ʪʨʦʰʘʢ 

ʜʨʞʘʚʥʝ ʚʣʘʩʪʠ ʧʨʠʣʠʢʦʤ ʩʪʠʮʘˁʘ ʧʨʝʜʤʝʪʥʦʛ ʟʝʤˀʠʰʪʘ ʠʣʠ ʦʙʿʝʢʘʪʘ 

ʧʨʝʜʩʪʘʚˀʘ˂ʝ ʠʥʜʠʢʘʪʦʨ ʟʘ ʦʜʨʝʹʠʚʘˁʝ ʪʨʞʠʰʥʝ ʚʨʝʜʥʦʩʪʠ ʩʚʝ ʜʦʢ ʥʝ ʧʨʦʹʝ 

ʿʝʜʘʥ ʜʦʚʦˀʘʥ ʚʨʝʤʝʥʩʢʠ ʧʝʨʠʦʜ ʠʟʤʝʹʫ ʢʫʧʦʚʠʥʝ ʠ ʧʨʦʜʘʿʝ (ʦʜ ʦʢʦ 3 ʛʦʜʠʥʝ). 

ʇʨʠʪʦʤ, ʪʨʞʠʰʥʘ ʚʨʝʜʥʦʩʪ ʥʝ ʩʤʝ ʙʠʪʠ ʦʜʨʝʹʝʥʘ ʫ ʠʟʥʦʩʫ ʥʠʞʝʤ ʦʜ ʦʩʥʦʚʥʠʭ 

ʪʨʦʰʢʦʚʘ ʟʘ ʚʨʝʤʝ ʪʦʛ ʧʝʨʠʦʜʘ. ʀʟʫʟʝʪʘʢ ʦʜ ʦʚʦʛ ʧʨʘʚʠʣʘ ʧʨʝʜʩʪʘʚˀʘ ʩʠʪʫʘʮʠʿʘ 

ʢʘʜʘ ʥʝʟʘʚʠʩʥʠ ʧʨʦʮʝˁʠʚʘʯ (ʜʘʢʣʝ, ʦʥʘʿ ʢʦʿʠ ʿʝ ʥʝʟʘʚʠʩʪʘʥ ʦʜ ʜʨʞʘʚʥʠʭ ʦʨʛʘʥʘ ʠ 

ˁʠʭʦʚʦʛ ʫʪʠʮʘʿʘ) ʠʜʝʥʪʠʬʠʢʫʿʝ ʦʧʰʪʠ ʧʘʜ ʪʨʞʠʰʥʠʭ ʮʝʥʘ ʟʝʤˀʠʰʪʘ ʠ ʦʙʿʝʢʘʪʘ 

ʥʘ ʨʝʣʝʚʘʥʪʥʦʤ ʪʨʞʠʰʪʫ. 

ʉʧʝʮʠʿʘʣʥʝ ʦʙʘʚʝʟʝ ʢʦʿʝ ʩʝ ʦʜʥʦʩʝ ʥʘ ʧʨʝʜʤʝʪʥʦ ʟʝʤˀʠʰʪʝ ʠʣʠ ʦʙʿʝʢʪʝ ʫ 

ʜʨʞʘʚʥʦʤ ʚʣʘʩʥʠʰʪʚʫ ʤʦʛʫ ʩʝ ʚʝʟʘʪʠ ʟʘ ʢʫʧʦʚʠʥʫ ʦʚʠʭ ʜʦʙʘʨʘ ʫ ʿʘʚʥʦʤ ʠʥʪʝʨʝʩʫ, 

ʫʢʦʣʠʢʦ ʙʠ ʩʚʘʢʠ ʝʚʝʥʪʫʘʣʥʠ ʢʫʧʘʮ, ʙʝʟ ʠʟʫʟʝʪʢʘ, ʠʤʘʦ ʦʙʘʚʝʟʫ ʜʘ ʠʭ ʠʩʧʫʥʠ. 

ʅʘʨʘʚʥʦ, ʝʢʦʥʦʤʩʢʝ ʢʦʥʩʝʢʚʝʥʮʝ ʧʦʚʝʟʘʥʝ ʩʘ ʜʦʜʘʪʥʠʤ ʦʙʘʚʝʟʘʤʘ ˂ʝ ʩʝ ʩʚʘʢʘʢʦ 

ʫʟʝʪʠ ʫ ʦʙʟʠʨ ʦʜ ʩʪʨʘʥʝ ʥʝʟʘʚʠʩʥʠʭ ʧʨʦʮʝˁʠʚʘʯʘ ʚʨʝʜʥʦʩʪʠ ʠ ʤʦʛʫ ʠʤʘʪʠ ʫʪʠʮʘʿʘ 

ʥʘ ʢʫʧʦʚʥʫ ʮʝʥʫ. ʀʩʪʦ ˂ʝ ʚʘʞʠʪʠ ʠ ʟʘ ʝʚʝʥʪʫʘʣʥʝ ʢʦʨʠʩʪʠ ʟʘ ʧʦʪʝʥʮʠʿʘʣʥʦʛ ʢʫʧʮʘ 

ʦʜ ʠʩʧʫˁʘʚʘˁʘ ʥʘʚʝʜʝʥʠʭ ʦʙʘʚʝʟʘ, ʢʘʦ ʰʪʦ ʩʫ ʢʦʨʠʩʪ ʦʜ ʨʝʢʣʘʤʠʨʘˁʘ, 

ʩʧʦʥʟʦʨʩʪʚʘ ʠ ʩʣʠʯʥʦ
212

. 
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 ʉʤʝʨʥʠʮʝ ʦ ʧʨʦʜʘʿʠ, ʧʘʨʘʛʨʘʬ 2. 
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ɼʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʜʘ ʥʦʪʠʬʠʢʫʿʫ ʂʦʤʠʩʠʿʠ ʩʚʘʢʫ ʧʨʦʜʘʿʫ ʢʦʿʘ 

ʥʠʿʝ ʙʠʣʘ ʟʘʢˀʫʯʝʥʘ ʥʘ ʦʩʥʦʚʘʤʘ ʦʪʚʦʨʝʥʦʛ ʠ ʙʝʟʫʩʣʦʚʥʦʛ ʧʦʩʪʫʧʢʘ ʜʘʚʘˁʘ 

ʧʦʥʫʜʘ, ʢʦʿʠ ʿʝ ʨʝʟʫʣʪʠʨʘʦ ʧʨʠʭʚʘʪʘˁʝʤ ʥʘʿʙʦˀʝ ʠʣʠ ʿʝʜʠʥʝ ʧʦʥʫʜʝ, ʢʘʦ ʠ ʙʠʣʦ 

ʢʦʿʝ ʧʨʦʜʘʿʝ ʢʦʿʘ ʿʝ, ʫ ʦʜʩʫʩʪʚʫ ʥʘʚʝʜʝʥʝ ʧʨʦʮʝʜʫʨʝ, ʙʠʣʘ ʟʘʢˀʫʯʝʥʘ ʥʘ ʠʟʥʦʩ 

ʥʠʞʠ ʦʜ ʪʨʞʠʰʥʝ ʚʨʝʜʥʦʩʪʠ ʦʜʨʝʹʝʥʝ ʦʜ ʩʪʨʘʥʝ ʥʝʟʘʚʠʩʥʠʭ ʧʨʦʮʝˁʠʚʘʯʘ. ʆʚʘʢʘʚ 

ʩʪʘʚ ʿʝ ʣʦʛʠʯʘʥ, ʿʝʨ ʂʦʤʠʩʠʿʘ ʞʝʣʠ ʜʘ ʧʨʝʚʝʥʪʠʚʥʦ ʨʝʘʛʫʿʝ ʠ ʩʧʨʝʯʠ ʤʦʛʫ˂ʝ 

ʤʘʣʚʝʨʟʘʮʠʿʝ ʩʘ ʧʨʦʜʘʿʘʤʘ ʟʝʤˀʠʰʪʘ ʠ ʦʙʿʝʢʘʪʘ ʫ ʜʨʞʘʚʥʦʤ ʚʣʘʩʥʠʰʪʚʫ ʢʘʦ ʠ 

ʥʝʛʘʪʠʚʥʝ ʧʦʩʣʝʜʠʮʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʊʦ ʿʝ ʠ ʧʦʪʚʨʹʝʥʦ ʫ ʩʣʫʯʘʿʝʚʠʤʘ Koninklijke 

Schelde Groep
213

 ʠ Gothaer Fahrzeugtechnik GmbH
214

, ʢʘʜ ʿʝ ʂʦʤʠʩʠʿʘ ʟʘʫʟʝʣʘ ʩʪʘʚ 

ʜʘ, ʫ ʩʣʫʯʘʿʫ ʜʘ ʪʝʥʜʝʨʩʢʘ ʧʨʦʮʝʜʫʨʘ ʠʣʠ ʥʝʟʘʚʠʩʥʘ ʧʨʦʮʝʥʘ ʥʝ ʜʘʿʫ ʨʝʟʫʣʘʪʘʪʝ, 

ʧʨʝʜʤʝʪʥʘ ʧʨʦʜʘʿʘ ʤʦʨʘ ʙʠʪʠ ʥʦʪʠʬʠʢʦʚʘʥʘ ʂʦʤʠʩʠʿʠ, ʢʘʢʦ ʙʠ ʦʥʘ ʦʜʨʝʜʠʣʘ ʢʦʿʘ 

ʙʠ ʧʨʦʜʘʿʥʘ ʮʝʥʘ ʙʠʣʘ ʫ ʩʢʣʘʜʫ ʩʘ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ ʫʩʣʦʚʠʤʘ, ʰʪʦ ʿʝ ʫ 

ʩʪʚʘʨʠ ʧʨʠʤʝʥʘ ʧʨʠʥʮʠʧʘ ʧʨʠʚʘʪʥʦʛ ʧʨʦʜʘʚʮʘ. 

 

2.3.5.5 ʊʝʩʪ ʥʦʨʤʘʣʥʦʛ ʪʨʞʠʰʥʦʛ ʦʧʝʨʘʪʦʨʘ (The Market Economy Operator Test)  

 

  ʉʣʫʯʘʿ Linde
215

 ʧʨʝʜʩʪʘʚˀʘʦ ʿʝ ʧʨʠʤʝʨ ʿʦʰ ʿʝʜʥʝ ʝʢʩʪʝʥʟʠʿʝ ʧʨʠʥʮʠʧʘ 

MEIP, ʿʝʨ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ ʦ ʜʘʚʘˁʫ ʚʠʰʝʛ ʠʟʥʦʩʘ ʩʫʙʚʝʥʮʠʿʝ ʧʨʠʚʘʪʠʟʦʚʘʥʦʿ 

ʢʦʤʧʘʥʠʿʠ ʫ ʮʠˀʫ ʠʟʛʨʘʜˁʝ ʧʦʩʪʨʦʿʝˁʘ ʟʘ ʧʨʝʨʘʜʫ ʫʛˀʝʥ-ʤʦʥʦʢʩʠʜʘ ʢʘʦ ʜʦʧʫʥʫ 

ʜʝʣʘʪʥʦʩʪʠʤʘ ʢʦʿʝ ʿʝ ʚʝ˂ ʨʘʥʠʿʝ ʦʙʘʚˀʘʣʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠʣʦ 

ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʟʘʫʟʝʦ ʩʫʧʨʦʪʘʥ ʩʪʘʚ, ʦʧʨʘʚʜʘʚʰʠ ʛʘ 

ʯʠˁʝʥʠʮʦʤ ʜʘ ˂ʝ ʪʦ ʜʦʚʝʩʪʠ ʜʦ ʤʘˁʠʭ ʬʠʥʘʥʩʠʿʩʢʠʭ ʛʫʙʠʪʘʢʘ ʢʦʿʝ ʙʠ ʥʝʤʘʯʢʠ 

ʧʦʨʝʩʢʠ ʦʙʚʝʟʥʠʮʠ ʤʦʨʘʣʠ ʜʘ ʩʥʦʩʝ ʫ ʙʫʜʫ˂ʥʦʩʪʠ. ɼʘʢʣʝ, ʜʘ ʙʠ ʩʝ ʤʦʛʣʦ ʛʦʚʦʨʠʪʠ 

ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʙʠʣʦ ʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʩʝ ʧʦʢʘʞʝ ʜʘ ʧʦʩʪʫʧʘʢ ʜʨʞʘʚʝ 

ʧʨʝʚʘʟʠʣʘʟʠ ʛʨʘʥʠʮʝ ʥʦʨʤʘʣʥʝ ʧʦʩʣʦʚʥʝ ʪʨʘʥʩʘʢʮʠʿʝ ʠʟʤʝʹʫ ʜʚʘ ʧʨʠʚʘʪʥʘ 

ʦʧʝʨʘʪʦʨʘ. ɼʘʢʣʝ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʿʝ ʜʦʰʣʦ ʜʦ ʧʨʠʤʝʥʝ ʪʘʢʦʟʚʘʥʦʛ ʧʨʠʥʮʠʧʘ 

ʥʦʨʤʘʣʥʦʛ ʪʨʞʠʰʥʦʛ ʦʧʝʨʘʪʦʨʘ (The Market Economy Operator Test).  
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 Case Koninklijke Schelde Groep v. Commission [2001] OJ L14/56, ʪ. 79. 
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 Case Gothaer Fahrzeugtechnik GmbH v. Commission [2002] Oɱ L314/62, ʪ. 30. 
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ʆʚʘʿ ʧʨʠʥʮʠʧ ʧʨʠʤʝˁʝʥ ʿʝ ʠ ʫ ʥʝʰʪʦ ʢʘʩʥʠʿʝʤ ʩʣʫʯʘʿʫ Thermenhotel and 

others v. Commission
216

, ʛʜʝ ʿʝ ʂʦʤʠʩʠʿʘ ʩʪʘʣʘ ʥʘ ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ 

ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʘʣʠ ʿʫ ʿʝ ʧʨʦʛʣʘʩʠʣʘ ʢʦʤʧʘʪʠʙʠʣʥʦʤ ʩʘ (ʪʘʜʘ) 

ʟʘʿʝʜʥʠʯʢʠʤ ʪʨʞʠʰʪʝʤ ʫ ʩʤʠʩʣʫ ʪʘʜʘʰˁʝʛ ʯʣʘʥʘ 87(3) ʋʛʦʚʦʨʘ ʦ ɽɿ. ʋ ʦʚʦʤ 

ʩʣʫʯʘʿʫ ʩʝ ʨʘʜʠʣʦ ʦ ʫʛʦʚʦʨʥʦʤ ʘʨʘʥʞʤʘʥʫ ʠʟʤʝʹʫ ʿʘʚʥʦʛ ʧʨʝʜʫʟʝ˂ʘ Spa ʠ ʿʝʜʥʦʛ 

ʭʦʪʝʣʩʢʦʛ ʦʧʝʨʘʪʦʨʘ. ʋʛʦʚʦʨ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʦ ʜʘ ˂ʝ ʧʦʤʝʥʫʪʘ ʢʦʤʧʘʥʠʿʘ ʠʟʚʨʰʠʪʠ 

ʨʝʟʝʨʚʘʮʠʿʫ 50 ʢʨʝʚʝʪʘ ʧʦ ʜʘʥʫ, ʟʘ ʧʝʨʠʦʜ ʦʜ ʪʨʠ ʛʦʜʠʥʝ, ʧʦ ʮʝʥʠ ʢʦʿʘ ʿʝ ʙʠʣʘ 

ʿʝʜʥʘʢʘ ʧʨʦʩʝʯʥʦʿ ʮʝʥʠ ʢʦʿʘ ʩʝ ʥʘʧʣʘ˂ʫʿʝ ʟʘ ʠʟʥʘʿʤˀʠʚʘˁʝ ʩʦʙʘ ʫ ʭʦʪʝʣʫ, 

ʧʨʦʰʠʨʠʪʠ ʢʘʧʘʮʠʪʝʪʝ, ʢʘʦ ʠ ʠʩʢˀʫʯʠʪʠ ʢʦʥʢʫʨʝʥʪʩʢʝ ʭʦʪʝʣʝ ʦʜ ʧʨʠʩʪʫʧʘ 

ʢʦʤʧʘʥʠʿʠ Spa ʜʦ ʧʦʯʝʪʢʘ 2003. ʛʦʜʠʥʝ. ʀʘʢʦ ʩʫ ʩʝ ʢʦʥʢʫʨʝʥʪʩʢʠ ʭʦʪʝʣʠ ʞʘʣʠʣʠ 

ʂʦʤʠʩʠʿʠ ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) 

ʋʛʦʚʦʨʘ ʦ ɽɿ, ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʿʝ ʩʧʦʨʥʠ ʘʨʘʥʞʤʘʥ ʧʨʝʜʩʪʘʚˀʘʦ ʥʦʨʤʘʣʥʫ 

ʧʦʩʣʦʚʥʫ ʦʧʝʨʘʮʠʿʫ, ʜʘʢʣʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʠʥʮʠʧʦʤ ʥʦʨʤʘʣʥʦʛ ʪʨʞʠʰʥʦʛ 

ʦʧʝʨʘʪʦʨʘ. 

ɼʘʢʣʝ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʧʨʠʥʮʠʧ MEIP ʧʨʝʜʩʪʘʚˀʘ ʜʦʙʘʨ ʦʩʣʦʥʘʮ ʟʘ 

ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, ʘʣʠ ʪʝʢ ʥʘʢʦʥ ʧʦʜʨʦʙʥʦʛ ʠʩʧʠʪʠʚʘˁʘ ʩʚʘʢʦʛ ʩʣʫʯʘʿʘ ʧʦʥʘʦʩʦʙ. 

ʊʦʢʦʤ ˁʝʛʦʚʝ ʜʫʛʦʛʦʜʠʰˁʝ ʧʨʠʤʝʥʝ ʧʨʘʢʩʘ ʿʝ Ăʠʟʥʝʜʨʠʣʘñ ʨʘʟʣʠʯʠʪʘ ʧʨʦʰʠʨʝˁʘ 

ʦʚʦʛ ʧʨʠʥʮʠʧʘ, ʘ ʢʦʿʘ ʩʫ ʠʟʨʘʞʝʥʘ ʢʨʦʟ ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʧʦʚʝʨʠʦʮʘ, ʧʨʠʥʮʠʧ 

ʧʨʠʚʘʪʥʦʛ ʢʫʧʮʘ, ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʧʨʦʜʘʚʮʘ, ʢʘʦ ʠ ʧʨʠʥʮʠʧ ʥʦʨʤʘʣʥʦʛ 

ʪʨʞʠʰʥʦʛ ʦʧʝʨʘʪʦʨʘ. ʀʧʘʢ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʙʦʛʘʪʩʪʚʦ ʧʨʘʢʩʝ, ʥʝ ʪʨʝʙʘ ʦʚʘʿ ʧʨʠʥʮʠʧ 

ʧʦʩʤʘʪʨʘʪʠ ʢʘʦ ʩʘʚʨʰʝʥʦ ʨʝʰʝˁʝ. ʆ ʪʦʤʝ ʩʚʝʜʦʯʝ ʠ ʨʘʟʣʠʯʠʪʝ ʢʨʠʪʠʢʝ ʢʦʿʝ ʤʫ ʩʝ 

ʫʧʫ˂ʫʿʫ
217
. ɱʝʜʥʘ ʦʜ ʦʩʥʦʚʥʠʭ ʟʘʤʝʨʢʠ ʧʨʝʜʩʪʘʚˀʘ ʧʦʩʪʦʿʘˁʝ ʘʨʙʠʪʨʝʨʥʦʩʪʠ 

ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ ʂʦʤʠʩʠʿʝ ʠ ʉʫʜʘ ʫ ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ. ʇʦʨʝʜ ʪʦʛʘ, 

ʪʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʠ ʜʘ ʩʝ ʥʝ ʤʦʞʝ ʪʝʢ ʪʘʢʦ ʠʟʿʝʜʥʘʯʘʚʘʪʠ ʧʦʣʦʞʘʿ ʜʨʞʘʚʝ ʩʘ 

ʧʦʣʦʞʘʿʝʤ ʧʨʠʚʘʪʥʝ ʢʦʤʧʘʥʠʿʝ. ɹʝʟ ʦʙʟʠʨʘ ʰʪʦ ʩʝ ʦʥʠ ʥʝʢʘʜ ʤʦʛʫ ʥʘ˂ʠ ʫ 

ʫʧʦʨʝʜʠʚʠʤ ʧʦʟʠʮʠʿʘʤʘ, ʫ ʩʫʰʪʠʥʠ ʩʝ ʦʚʘ ʜʚʘ ʩʫʙʿʝʢʪʘ ʜʦʩʪʘ ʪʝʰʢʦ ʤʦʛʫ ʩʪʘʚʠʪʠ 

ʫ ʿʝʜʥʫ ʨʘʚʘʥ. ʈʘʟʣʦʛ ʪʦʤʝ ʿʝ ʯʠˁʝʥʠʮʘ ʰʪʦ ʿʝ ʜʨʞʘʚʘ ʫ ʚʝ˂ʠʥʠ ʩʣʫʯʘʿʝʚʘ 

ʥʝʫʧʦʨʝʜʠʚʦ ʿʘʯʠ ʩʫʙʿʝʢʪ ʠ ʨʘʩʧʦʣʘʞʝ ʟʥʘʪʥʦ ʚʝ˂ʠʤ ʨʝʩʫʨʩʠʤʘ ʠ ʤʦʛʫ˂ʥʦʩʪʠʤʘ ʦʜ 

                                                           
216

 Case T-158/99 Thermenhotel Stoiser Franz Gesellschaft mbH Co KG and others v. Commission 

[2004] ECR II-1. 
217

 Parish, M., On the Private Investor Principle, European Law Review, 28/2003., ʩʪʨ. 70. 



138 

 

ʧʨʠʚʘʪʥʝ ʢʦʤʧʘʥʠʿʝ. ʆʚʘ ʨʘʟʣʠʢʘ ʩʚʘʢʘʢʦ ʚʘʞʠ ʠ ʟʘ ʧʦʩʣʦʚʥʫ ʣʦʛʠʢʫ ʠ 

ʦʧʨʝʜʝˀʝˁʘ, ʿʝʨ ˂ʝ ʧʨʠʚʘʪʥʠ ʧʨʝʜʫʟʝʪʥʠʢ, ʧʦ ʧʨʘʚʠʣʫ, ʪʝʞʠʪʠ ʤʘʢʩʠʤʠʟʠʨʘˁʫ 

ʜʦʙʠʪʠ ʜʦʢ, ʩ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʜʨʞʘʚʘ ʥʝ ʤʦʨʘ ʫʚʝʢ ʜʘ ʩʣʝʜʠ ʪʫ ʩʪʨʘʪʝʛʠʿʫ, ʙʫʜʫ˂ʠ ʜʘ 

ʠʤʘ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʢʨʝʠʨʘ ʦʩʥʦʚʥʝ ʮʨʪʝ ʝʢʦʥʦʤʩʢʝ ʧʦʣʠʪʠʢʝ ʠ ʜʘ ʧʦʚʣʘʯʠ ʧʦʪʝʟʝ 

ʢʦʿʝ ʧʨʠʚʘʪʥʠ ʧʨʝʜʫʟʝʪʥʠʢ ʫ ʝʢʚʠʚʘʣʝʥʪʥʦʿ ʩʠʪʫʘʮʠʿʠ ʩʠʛʫʨʥʦ ʥʝ ʙʠ ʧʦʚʫʢʘʦ. ʋ 

ʚʝʟʠ ʩ ʪʠʤ, ʧʨʦʙʣʝʤ ʿʝ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʧʨʦʮʝʥʠʪʠ ʢʘʢʚʘ ˂ʝ ʙʠʪʠ ʣʦʛʠʢʘ ʧʨʠʚʘʪʥʦʛ 

ʠʥʚʝʩʪʠʪʦʨʘ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ, ʿʝʨ ʦʥ ʥʝ ʤʦʨʘ ʫʚʝʢ ʜʘ ʩʣʝʜʠ ʣʦʛʠʢʫ 

ʤʘʢʩʠʤʠʟʘʮʠʿʝ ʧʨʦʬʠʪʘ ʫ ʢʨʘʪʢʦʤ ʨʦʢʫ, ʚʝ˂ ʤʦʞʝ ʙʠʪʠ ʨʫʢʦʚʦʹʝʥ ʩʘʩʚʠʤ 

ʜʨʫʛʘʯʠʿʦʤ ʧʦʩʣʦʚʥʦʤ ʩʪʨʘʪʝʛʠʿʦʤ. ʉʣʠʯʘʥ ʧʨʦʙʣʝʤ ʩʘ ʧʨʠʥʮʠʧʦʤ MEIP ʿ ʘʚˀʘ ʩʝ 

ʠ ʢʘʜ ʩʫ ʫ ʧʠʪʘˁʫ ʛʘʨʘʥʮʠʿʝ, ʿʝʨ ʿʝ ʧʦʥʝʢʘʜ ʚʝʦʤʘ ʪʝʰʢʦ ʠʟʚʨʰʠʪʠ ʧʦʚʨʘ˂ʘʿ 

ʥʝʟʘʢʦʥʠʪʦ ʜʦʜʝˀʝʥʝ ʧʦʤʦ˂ʠ, ʘ ʧʨʠʪʦʤ ʪʨʝʙʘ ʠʤʘʪʠ ʫ ʚʠʜʫ ʠ ʜʘ ʜʨʞʘʚʘ ʫʞʠʚʘ ʢʦʜ 

ʟʘʿʤʦʜʘʚʘʮʘ ʥʝʫʧʦʨʝʜʠʚʦ ʙʦˀʠ ʫʛʣʝʜ ʢʘʦ ʧʣʘʪʠʰʘ ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʫʛʝ ʩʫʙʿʝʢʪʝ. 

ʅʘʿʟʘʜ, ʫ ʦʜʨʝʹʝʥʠʤ ʧʨʠʣʠʢʘʤʘ ʿʝ ʿʘʢʦ ʪʝʰʢʦ ʧʨʦʮʝʥʠʪʠ ʜʘ ʣʠ ʿʝ ʜʨʞʘʚʘ ʟʘʠʩʪʘ 

ʦʤʦʛʫ˂ʠʣʘ ʥʝʢʫ ʧʨʝʜʥʦʩʪ ʢʦʤʧʘʥʠʿʠ, ʧʦʩʝʙʥʦ ʢʘʜ ʛʦʚʦʨʠʤʦ ʦ ʧʨʠʥʮʠʧʫ 

ʧʨʠʚʘʪʥʦʛ ʢʫʧʮʘ, ʿʝʨ ʩʝ ʤʦʞʝ ʧʦʩʪʘʚʠʪʠ ʧʠʪʘˁʝ ʦʧʨʘʚʜʘʥʦʩʪʠ ʢʫʧʦʚʥʝ ʮʝʥʝ ʢʦʿʫ 

ʿʝ ʜʨʞʘʚʘ ʧʣʘʪʠʣʘ ʠ ʩʣʠʯʥʦ. ʏʠʥʠ ʩʝ ʜʘ ʿʝ ʢˀʫʯʥʘ ʟʘʤʝʨʢʘ ʦʚʦʤ ʧʨʠʥʮʠʧʫ ʚʝʣʠʢʘ 

ʜʦʟʘ ʩʧʝʢʫʣʘʪʠʚʥʦʩʪʠ, ʢʦʿʘ ʩʝ ʤʦʞʝ ʧʦʢʘʟʘʪʠ ʢʘʦ ʚʝʦʤʘ ʦʧʘʩʥʘ ʧʨʠʣʠʢʦʤ 

ʜʦʥʦʰʝˁʘ ʦʜʣʫʢʘ. 

ʀʧʘʢ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʩʚʝ ʤʦʛʫ˂ʝ ʟʘʤʝʨʢʝ ʢʦʿʝ ʩʝ ʤʦʛʫ ʠʟʨʝ˂ʠ ʧʨʠʥʮʠʧʫ 

MEIP, ʦʥ ʿʝ ʦʜ ʢʦʨʠʩʪʠ ʂʦʤʠʩʠʿʠ ʠ ʉʫʜʫ ʧʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʫ ʩʚʘʢʦʤ 

ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ, ʿʝʨ ʧʨʝʜʩʪʘʚˀʘ ʢʘʢʚʦ-ʪʘʢʚʦ ʤʝʨʠʣʦ ʦʜ ʢʦʛʘ ʩʝ ʤʦʞʝ ʧʦ˂ʠ. 

ʆʩʣʘˁʘˁʝ ʥʘ (ʤʘʢʘʨ ʠ ʭʠʧʦʪʝʪʠʯʢʦ) ʧʦʥʘʰʘˁʝ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ (ʢʫʧʮʘ, 

ʧʨʦʜʘʚʮʘ, ʥʦʨʤʘʣʥʦʛ ʪʨʞʠʰʥʦʛ ʦʧʝʨʘʪʦʨʘ ʠ ʩʣʠʯʥʦ) ʤʦʞʝ ʫ ʤʥʦʛʠʤ ʩʠʪʫʘʮʠʿʘʤʘ 

ʜʘ ʜ© ʜʦʙʘʨ ʨʝʟʫʣʪʘʪ, ʘʣʠ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʤʦʨʘʿʫ ʧʨʠʣʠʢʦʤ ʢʦʨʠʰ˂ʝˁʘ 

ʧʦʤʝʥʫʪʦʛ ʧʨʠʥʮʠʧʘ ʜʘ ʫ ʰʪʦ ʚʝ˂ʦʿ ʤʝʨʠ ʠʟʙʘʮʝ ʩʧʝʢʫʣʘʮʠʿʝ ʠ ʭʠʧʦʪʝʪʠʯʢʝ 

ʩʪʘʚʦʚʝ ʦ ʤʦʛʫ˂ʝʤ ʧʦʥʘʰʘˁʫ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʠʟ ʘʥʘʣʠʟʝ, ʫʢʦʣʠʢʦ ʩʝ ʞʝʣʠ 

ʜʦ˂ʠ ʜʦ ʦʙʿʝʢʪʠʚʥʠʭ ʦʜʣʫʢʘ. 
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3. ʅʝʜʨʞʘʚʥʠ ʩʫʙʿʝʢʪʠ ʠ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ 

 

ʂʘʦ ʩʫʙʿʝʢʪʠ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʤʦʛʫ ʩʝ ʿʘʚʠʪʠ ʠ ʥʝʜʨʞʘʚʥʠ ʦʨʛʘʥʠ, 

ʦʜʥʦʩʥʦ ʦʨʛʘʥʠ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠ ʿʝʜʠʥʠʮʘ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ. ʋ ʚʝʟʠ 

ʩʘ ʥʝʜʨʞʘʚʥʠʤ ʩʫʙʿʝʢʪʠʤʘ, ʤʦʞʝ ʩʝ ʿʘʚʠʪʠ ʜʠʣʝʤʘ ʟʙʦʛ ʯʝʛʘ ʩʫ ʦʥʠ ʫʦʧʰʪʝ 

ʩʚʨʩʪʘʥʠ ʫ ʩʫʙʿʝʢʪʝ ʢʦʿʠ ʜʦʜʝˀʫʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂? ʅʘ ʪʘʢʚʫ ʥʝʜʦʫʤʠʮʫ ʫʧʫ˂ʫʿʝ 

ʥʝ ʩʘʤʦ ʠʟʚʦʨʥʠ ʧʨʝʚʦʜ ʝʥʛʣʝʩʢʠʭ ʨʝʯʠ ĂState aidñ (ʜʨʞʘʚʥʘ ʧʦʤʦ˂), ʥʝʛʦ ʠ 

ʯʠˁʝʥʠʮʘ ʜʘ ʦʨʛʘʥʠ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ ʥʠʩʫ 

ʜʨʞʘʚʥʠ ʦʨʛʘʥʠ. ʉʭʦʜʥʦ ʪʦʤʝ, ʦʥʠ ʥʝ ʙʠ ʤʦʛʣʠ ʥʠ ʪʝʦʨʠʿʩʢʠ ʥʠ ʧʨʘʚʥʦ ʜʘ ʩʝ 

ʦʢʘʨʘʢʪʝʨʠʰʫ ʢʘʦ ʩʫʙʿʝʢʪʠ ʦʚʣʘʰ˂ʝʥʠ ʟʘ ʜʦʜʝʣʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ɼʨʫʛʘʯʠʿʝ 

ʧʦʩʪʫʧʘˁʝ ʤʦʛʣʦ ʙʠ ʜʘ ʜʦʹʝ ʫ ʢʦʣʠʟʠʿʫ ʩʘ ʫʩʪʘʚʥʠʤ ʠ ʟʘʢʦʥʩʢʠʤ ʥʦʨʤʘʤʘ ʠ ʜʘ 

ʦʨʛʘʥʠʤʘ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ ʥʝʦʧʨʘʚʜʘʥʦ ʧʨʝʥʝʩʝ 

ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʘ ʦʚʠ ʩʫʙʿʝʢʪʠ ʥʝʤʘʿʫ ʠ ʥʝ ʪʨʝʙʘ ʜʘ ʠʤʘʿʫ. ɼʘʢʣʝ, ʫʢʦʣʠʢʦ ʙʠʩʤʦ ʩʝ 

ʜʨʞʘʣʠ ʦʚʠʭ ʧʨʠʥʮʠʧʘ, ʩʘʤʦ ʙʠ ʩʝ ʜʨʞʘʚʘ ʤʦʛʣʘ ʧʦʿʘʚʠʪʠ ʢʘʦ Ăʝʢʩʢʣʫʟʠʚʥʠñ 

ʥʦʩʠʣʘʮ ʧʨʘʚʘ ʥʘ ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ, ʙʠʣʦ ʜʘ ʪʦ ʯʠʥʠ ʥʝʧʦʩʨʝʜʥʦ ʠʣʠ ʧʦʩʨʝʜʥʦ. ʊʦ ʥʝ 

ʟʥʘʯʠ ʜʘ ʜʨʞʘʚʘ ʥʝ ʤʦʞʝ ʜʘ ʧʨʝʢʦ ʦʨʛʘʥʘ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠʣʠ ʦʨʛʘʥʘ 

ʿʝʜʠʥʠʮʘ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ ʜʦʜʝʣʠ ʧʦʤʦ˂ ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ, ʘʣʠ ʙʠ ʩʝ ʪʫ 

ʧʦʥʦʚʦ ʨʘʜʠʣʦ ʦ ʧʦʩʨʝʜʥʦʿ ʧʦʤʦ˂ʠ. ʇʦʤʝʥʫʪʠ ʦʨʛʘʥʠ ʙʠ, ʫ ʪʦʤ ʩʣʫʯʘʿʫ, ʩʘʤʦ 

ʠʤʘʣʠ ʫʣʦʛʫ Ăʜʦʩʪʘʚˀʘʯʘñ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʰʪʦ ʠʤ ʥʠ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʥʝ ʙʠ de iure 

ʠʣʠ de facto ʦʙʝʟʙʝʜʠʣʦ ʧʦʣʦʞʘʿ ʠʜʝʥʪʠʯʘʥ ʜʨʞʘʚʠ, ʦʜʥʦʩʥʦ ʜʨʞʘʚʥʠʤ ʦʨʛʘʥʠʤʘ.  

ʊʨʝʙʘ, ʠʧʘʢ, ʢʦʥʩʪʘʪʦʚʘʪʠ ʜʘ ʩʝ ʫʩʪʘʚʥʦ-ʧʨʘʚʥʠ ʧʦʣʦʞʘʿ ʪʝʨʠʪʦʨʠʿʘʣʥʠʭ 

ʘʫʪʦʥʦʤʠʿʘ ʠ ʣʦʢʘʣʥʠʭ ʩʘʤʦʫʧʨʘʚʘ ʨʘʟʣʠʢʫʿʝ ʦʜ ʜʨʞʘʚʝ ʜʦ ʜʨʞʘʚʝ ʫʥʫʪʘʨ ɽʋ, 

ʰʪʦ ʤʦʞʝ ʙʠʪʠ ʦʜ ʟʥʘʯʘʿʘ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʊʦ ʩʝ ʠ ʧʦʢʘʟʘʣʦ ʫ 

ʩʣʫʯʘʿʫ United Kingdom v. Commission
218

, ʛʜʝ ʿʝ ʂʦʤʠʩʠʿʘ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʩʝ 

ɻʠʙʨʘʣʪʘʨ (ʙʝʟ ʦʙʟʠʨʘ ʥʘ ˁʝʛʦʚ ʩʧʝʮʠʬʠʯʘʥ ʧʨʘʚʥʠ ʩʪʘʪʫʩ) ʤʦʞʝ ʩʤʘʪʨʘʪʠ 

ʨʝʛʠʦʥʦʤ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ ʫ ʧʦʛʣʝʜʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʉʣʠʯʥʦ ʿʝ 

ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Portugal v. Commission (Azores)
219

, ʫ ʢʦʤʝ ʿʝ ʉʫʜ ʠʟʥʝʦ ʤʠʰˀʝˁʝ 

ʜʘ ʩʫ ʤʝʨʝ ɸʟʦʨʩʢʠʭ ʚʣʘʩʪʠ, ʢʦʿʠʤʘ ʿʝ ʫʤʘˁʝʥ ʧʦʨʝʟ ʥʘ ʜʦʙʠʪ ʧʨʝʜʫʟʝ˂ʘ 

ʨʝʛʠʩʪʨʦʚʘʥʠʭ ʥʘ ɸʟʦʨʩʢʠʤ ʦʩʪʨʚʠʤʘ, ʧʨʝʜʩʪʘʚˀʘʣʝ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʅʘ ʪʘʿ 
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 Case C-88/03, Portugal v. Commission (Azores) [2006] ECR I-7115. 
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ʥʘʯʠʥ, ʉʫʜ ʿʝ ʧʦʪʚʨʜʠʦ ʜʘ ʠ ʦʨʛʘʥʠ ʚʣʘʩʪʠ ʥʘ ʨʝʛʠʦʥʘʣʥʦʤ ʥʠʚʦʫ ʤʦʛʫ ʜʘ ʜʦʜʝʣʝ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʩʫʙʿʝʢʪʠʤʘ ʥʘ ʩʚʦʿʦʿ ʪʝʨʠʪʦʨʠʿʠ ʫʟ ʠʩʧʫˁʝˁʝ ʦʜʨʝʹʝʥʠʭ ʫʩʣʦʚʘ. ʆ 

ʦʚʠʤ ʫʩʣʦʚʠʤʘ ʿʝ ʙʠʣʦ ʚʠʰʝ ʨʝʯʠ ʫ ʦʜʝˀʢʫ ʦ ʩʝʣʝʢʪʠʚʥʦʩʪʠ ʢʘʦ ʫʩʣʦʚʫ ʟʘ 

ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. ʆʚʜʝ ʩʝ, ʜʘʢʣʝ, ʦʚʠ ʦʨʛʘʥʠ ʥʠʩʫ ʿʘʚʠʣʠ ʫ ʫʣʦʟʠ 

ʧʦʩʨʝʜʥʠʢʘ ʠʟʤʝʹʫ ʜʨʞʘʚʝ ʠ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʫ ʮʠˀʫ ʠʟʙʝʛʘʚʘˁʘ ʧʨʠʤʝʥʝ 

ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʚʝ˂ ʩʫ ʙʘʨʝʤ ʧʨʠʚʠʜʥʦ ʥʘʩʪʫʧʠʣʠ ʢʘʦ ʜʘ ʩʫ ʫ ʫʣʦʟʠ 

ʜʨʞʘʚʝ. ʀʧʘʢ, ʪʦ ˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʜʦʩʪʘ ʨʝʪʢʫ ʩʠʪʫʘʮʠʿʫ ʫ ʧʨʘʢʩʠ (ʩʣʫʯʘʿ sui 

generis), ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʩʪʝʧʝʥ ʘʫʪʦʥʦʤʥʦʩʪʠ ʙʠʪʥʦ ʨʘʟʣʠʯʠʪ ʫ ʧʦʿʝʜʠʥʠʤ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ.  

 

4. ʌʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʢʘʦ ʩʫʙʿʝʢʪʠ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ  

 

ɼʘˀʝ, ʤʦʞʝ ʩʝ ʧʦʿʘʚʠʪʠ ʿʦʰ ʿʝʜʘʥ ʧʨʦʙʣʝʤ ʫ ʧʦʛʣʝʜʫ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʘʢʦ ʩʝ 

ʫ ʫʣʦʟʠ ʩʫʙʿʝʢʪʘ ʥʘʹʫ ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ. ʋʢʦʣʠʢʦ ʧʦʛʣʝʜʘʤʦ ʦʙʣʠʢ ʜʨʞʘʚʥʦʛ 

ʫʨʝʹʝˁʘ ʫ ʟʝʤˀʘʤʘ ɽʋ, ʧʨʠʤʝʪʠ˂ʝʤʦ ʜʘ ʫ ˁʝʥ ʩʘʩʪʘʚ ʫʣʘʟʝ ʢʘʢʦ ʧʨʦʩʪʝ, ʪʘʢʦ ʠ 

ʩʣʦʞʝʥʝ ʜʨʞʘʚʝ. ʅʘʰʫ ʧʘʞˁʫ ʥʘ ʦʚʦʤ ʤʝʩʪʫ ˂ʝʤʦ ʫʩʨʝʜʩʨʝʜʠʪʠ ʥʘ ʩʣʦʞʝʥʝ 

ʜʨʞʘʚʝ, ʦʜʥʦʩʥʦ ʬʝʜʝʨʘʮʠʿʝ
220
, ʛʜʝ ʩʝ ʪʘʢʦʹʝ ʤʦʞʝ ʧʦʩʪʘʚʠʪʠ ʧʠʪʘˁʝ ʜʘ ʣʠ 

ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʤʦʛʫ ʙʠʪʠ ʦʢʘʨʘʢʪʝʨʠʩʘʥʝ ʢʘʦ ʩʫʙʿʝʢʪʠ ʢʦʿʠ ʤʦʛʫ ʜʘ ʜʦʜʝʣʝ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂?
221

 ɼʘ ʣʠ ʩʝ ʠ ʦʥʝ ʿʘʚˀʘʿʫ ʢʘʦ ʧʦʩʨʝʜʥʠʮʠ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠʣʠ ʤʦʛʫ ʥʘʩʪʫʧʘʪʠ ʩʘʤʦʩʪʘʣʥʦ ʫ ʪʦʤ ʧʦʛʣʝʜʫ, ʥʝʟʘʚʠʩʥʦ ʦʜ 

ʬʝʜʝʨʘʣʥʝ ʚʣʘʩʪʠ? ʆʚʦ ʧʠʪʘˁʝ ʥʘʨʦʯʠʪʦ ʜʦʙʠʿʘ ʥʘ ʟʥʘʯʘʿʫ ʫʢʦʣʠʢʦ ʫʟʤʝʤʦ ʫ 

                                                           
220

 ʇʦʨʝʜ ʬʝʜʝʨʘʮʠʿʘ, ʫ ʩʣʦʞʝʥʝ ʜʨʞʘʚʝ ʙʠ ʩʧʘʜʘʣʘ ʠ ʢʦʥʬʝʜʝʨʘʮʠʿʘ, ʢʘʦ ʠ ʧʝʨʩʦʥʘʣʥʘ ʠ ʨʝʘʣʥʘ 

ʫʥʠʿʘ. ʉ ʦʙʟʠʨʦʤ ʜʘ ʦʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʦʙʣʠʢʝ ʧʦʣʠʪʠʯʢʦʛ ʧʦʚʝʟʠʚʘˁʘ ʩʘʤʦʩʪʘʣʥʠʭ ʜʨʞʘʚʘ, ʫ 

ʪʝʦʨʠʿʩʢʦʤ ʩʤʠʩʣʫ ʙʠ ʩʝ ʤʦʛʣʦ ʪʚʨʜʠʪʠ ʜʘ ʙʠ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʜʨʞʘʚʝ ʢʦʿʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʜʝʦ ʦʚʠʭ 

ʜʨʞʘʚʥʠʭ ʫʥʠʿʘ ʤʦʛʣʝ ʜʘ ʩʝ ʿʘʚʝ ʢʘʦ ʩʫʙʿʝʢʪʠ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ʈʘʟʣʦʛ ʣʝʞʠ ʫ ʪʦʤʝ ʰʪʦ ʩʫ 

ʦʥʝ ʩʫʚʝʨʝʥʝ ʠ ʫ ʿʝʜʥʦʤ ʠ ʫ ʜʨʫʛʦʤ ʩʣʫʯʘʿʫ. ʀʘʢʦ ʜʘʥʘʩ ʥʘ Ăʠʩʪʦʨʠʿʩʢʦʿ ʧʦʟʦʨʥʠʮʠñ ʥʝ ʧʦʩʪʦʿʝ 

ʧʝʨʩʦʥʘʣʥʝ ʥʠ ʨʝʘʣʥʝ ʫʥʠʿʝ, ʢʘʦ ʥʠ ʢʦʥʬʝʜʝʨʘʮʠʿʝ (ʘʢʦ ʠʟʫʟʤʝʤʦ ʥʝʢʝ ʩʧʝʮʠʬʠʯʥʝ ʦʙʣʠʢʝ 

ʧʦʚʝʟʠʚʘˁʘ ʜʨʞʘʚʘ ʢʘʦ ʰʪʦ ʩʫ ʟʝʤˀʝ ʂʦʤʦʥʚʝʣʪʘ ʠʣʠ ʭʦʣʘʥʜʩʢʦ-ʠʥʜʦʥʝʞʘʥʩʢʘ ʫʥʠʿʘ) ʥʘ ʪʣʫ ɽʋ 

ʙʠ ʩʝ ʫʩʢʦʨʦ ʤʦʞʜʘ ʤʦʛʣʘ ʧʦʿʘʚʠʪʠ ʿʝʜʥʘ ʦʜ ʦʚʝ ʜʚʝ ʫʥʠʿʝ. ʆʚʜʝ ʩʝ ʤʠʩʣʠ ʥʘ ɹʝʣʛʠʿʫ, ʢʦʿʘ ʿʝ ʫ 

ʜʫʙʦʢʦʿ ʧʦʣʠʪʠʯʢʦʿ ʢʨʠʟʠ ʠ ʢʦʿʦʿ ʧʨʝʪʠ ʨʘʩʧʘʜ ʟʝʤˀʝ ʥʘ ʜʚʘ ʜʝʣʘ: ʬʣʘʤʘʥʩʢʠ ʠ ʚʘʣʦʥʩʢʠ. ʋ ʪʦʤ 

ʩʤʠʩʣʫ, ʤʦʛʫ˂ʝ ʿʝ ʜʘ ʩʝ ʠʟʤʝʹʫ ʦʚʘ ʜʚʘ ʩʫʧʨʦʪʩʪʘʚˀʝʥʘ ʜʝʣʘ ʟʝʤˀʝ ʫʩʧʦʩʪʘʚʠ ʥʦʚʠ ʦʙʣʠʢ 

ʧʦʚʝʟʠʚʘˁʘ, ʢʘʦ ʰʪʦ ʿʝ ʧʝʨʩʦʥʘʣʥʘ ʫʥʠʿʘ, ʧʨʠ ʯʝʤʫ ʙʠ ʩʘʜʘʰˁʠ ʙʝʣʛʠʿʩʢʠ ʢʨʘˀ ʙʠʦ ʿʝʜʠʥʘ 

ʟʘʿʝʜʥʠʯʢʘ ʜʝʪʝʨʤʠʥʘʥʪʘ. ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʙʠ ʜʦʜʝʣʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠʤʘʣʘ ʩʘʩʚʠʤ ʜʨʫʛʘʯʠʿʫ 

ʜʠʤʝʥʟʠʿʫ. 
221

 ʋ ʧʨʘʢʩʠ ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʥʦʩʝ ʨʘʟʣʠʯʠʪʝ ʥʘʟʠʚʝ ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʜʨʞʘʚʝ ʫ ʧʠʪʘˁʫ ʠ ˁʝʥʦʛ 

ʫʩʪʘʚʥʦʛ ʫʨʝʹʝˁʘ ʠ ʧʦʣʠʪʠʯʢʦ-ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʦʩʦʙʝʥʦʩʪʠ. ʊʘʢʦ, ʤʦʞʝʤʦ ʩʨʝʩʪʠ ʥʘʟʠʚʝ ʢʘʦ ʰʪʦ ʩʫ: 

ʢʘʥʪʦʥʠ, ʨʝʧʫʙʣʠʢʝ, ʧʦʢʨʘʿʠʥʝ, ʜʨʞʘʚʝ, ʟʝʤˀʝ ʠ ʩʣʠʯʥʦ. 
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ʦʙʟʠʨ ʯʠˁʝʥʠʮʫ ʜʘ ʦʥʝ ʥʠʩʫ ʫ ʫʩʪʘʚʥʦ-ʧʨʘʚʥʦʤ ʩʤʠʩʣʫ ʠʩʪʦʛ ʨʘʥʛʘ ʢʘʦ 

ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ. ʌʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʜʝʦ ʿʝʜʥʝ ʚʝ˂ʝ ʮʝʣʠʥʝ, ʬʝʜʝʨʘʮʠʿʝ (ʩʘʚʝʟʥʝ ʜʨʞʘʚʝ) ʠ ʠʤʘʿʫ ʜʘʣʝʢʦ 

ʰʠʨʝ ʥʘʜʣʝʞʥʦʩʪʠ. ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʚʠʩʦʢ ʩʪʝʧʝʥ ʩʘʤʦʩʪʘʣʥʦʩʪʠ ʢʦʿʝ ʧʦʩʝʜʫʿʫ, 

ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʩ ʧʨʘʚʦʤ ʤʦʛʫ ʜʘ ʩʝ ʦʢʘʨʘʢʪʝʨʠʰʫ ʢʘʦ ʨʘʚʥʦʧʨʘʚʥʝ ʜʨʞʘʚʝ ʫ 

ʩʘʩʪʘʚʫ ʬʝʜʝʨʘʮʠʿʝ. ɸʣʠ, ʪʦ ʥʠʩʫ ʜʨʞʘʚʝ ʫ ʧʨʘʚʦʤ ʩʤʠʩʣʫ ʪʝ ʨʝʯʠ ʠ ʥʝ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʫʙʿʝʢʪʝ ʤʝʹʫʥʘʨʦʜʥʦʛ ʧʨʘʚʘ. ʉʫʰʪʠʥʩʢʘ ʦʜʨʝʜʥʠʮʘ ʢʦʿʘ ʦʜʫʟʠʤʘ 

ʬʝʜʝʨʘʣʥʠʤ ʿʝʜʠʥʠʮʘʤʘ ʩʪʘʪʫʩ ʜʨʞʘʚʝ ʫ ʤʝʹʫʥʘʨʦʜʥʦ-ʧʨʘʚʥʦʤ ʧʦʛʣʝʜʫ ʿʝ 

ʩʫʚʝʨʝʥʦʩʪ ʢʦʿʘ ʿʝ Ăʨʝʟʝʨʚʠʩʘʥʘñ ʟʘ ʬʝʜʝʨʘʮʠʿʫ. ɼʘʢʣʝ, ʦʩʥʦʚʥʠ ʨʘʟʣʦʛ ʟʙʦʛ ʢʦʛʘ 

ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʥʝ ʤʦʛʫ ʜʘ ʙʫʜʫ ʪʨʝʪʠʨʘʥʝ ʢʘʦ ʜʨʞʘʚʝ ʿʝʩʪʝ ʰʪʦ ʦʥʝ ʥʠʩʫ 

ʩʫʚʝʨʝʥʝ
222
. ʉʪʦʛʘ, ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʧʨʝʜʩʪʘʚˀʘʿʫ Ăʥʝʧʦʪʧʫʥʫñ ʜʨʞʘʚʫ, ʜʨʞʘʚʫ 

ʧʦʩʝʙʥʦʛ ʪʠʧʘ ʢʦʿʘ ʩʝ ʧʦ ʩʚʦʿʠʤ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘʤʘ ʙʠʪʥʦ ʨʘʟʣʠʢʫʿʝ ʫ ʦʜʥʦʩʫ ʥʘ 

ʬʝʜʝʨʘʣʥʫ ʜʨʞʘʚʫ ʢʘʦ ʮʝʣʠʥʫ ʠʣʠ, ʧʘʢ, ʫʥʠʪʘʨʥʫ ʜʨʞʘʚʫ
223

.  

ʅʝ ʞʝʣʝ˂ʠ ʦʚʦʤ ʧʨʠʣʠʢʦʤ ʜʝʪʘˀʥʠʿʝ ʜʘ ʫʣʘʟʠʤʦ ʫ ʨʘʟʤʘʪʨʘˁʝ ʧʨʦʙʣʝʤʘ 

ʩʫʚʝʨʝʥʦʩʪʠ ʬʝʜʝʨʘʣʥʠʭ ʿʝʜʠʥʠʮʘ
224
, ʩʤʘʪʨʘʤʦ ʜʘ ʩʝ ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʤʦʛʫ 

ʧʦʿʘʚʠʪʠ ʢʘʦ ʩʫʙʿʝʢʪʠ ʢʦʿʠ ʜʦʜʝˀʫʿʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʆʚʘʢʘʚ ʩʪʘʚ ʟʘʩʥʦʚʘʣʠ ʩʤʦ 

ʥʘ ʚʝ˂ ʧʦʤʝʥʫʪʠʤ ʩʣʫʯʘʿʝʚʠʤʘ United Kingdom v. Commission ʠ Portugal v. 

Commission (Azores), ʛʜʝ ʩʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʟʘʫʟʝʣʝ ʩʪʘʚ ʜʘ ʩʝ ʪʫ ʨʘʜʠʣʦ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʅʘʨʘʚʥʦ, ʦʚʜʝ ʥʠʿʝ ʙʠʣʦ ʨʝʯʠ ʦ ʬʝʜʝʨʘʣʥʠʤ ʿʝʜʠʥʠʮʘʤʘ, ʘʣʠ 

ʩʤʘʪʨʘʤʦ ʜʘ ʩʝ ʫʧʦʪʨʝʙʦʤ ʘʥʘʣʦʛʠʿʝ ʤʦʞʝ ʜʦ˂ʠ ʜʦ ʠʜʝʥʪʠʯʥʦʛ ʩʪʘʚʘ. ʈʘʟʣʦʛ ʟʘ ʪʦ 

ʿʝ ʰʪʦ ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʠʤʘʿʫ ʜʘʣʝʢʦ ʰʠʨʝ ʥʘʜʣʝʞʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʨʘʟʣʠʯʠʪʝ 

ʦʙʣʠʢʝ ʪʝʨʠʪʦʨʠʿʘʣʥʠʭ ʘʫʪʦʥʦʤʠʿʘ, ʘʣʠ ʠ ʩʧʝʮʠʬʠʯʘʥ ʦʜʥʦʩ ɻʠʙʨʘʣʪʘʨʘ ʧʨʝʤʘ 

ʋʿʝʜʠˁʝʥʦʤ ʂʨʘˀʝʚʩʪʚʫ ʢʦʿʠ ʿʝ ʟʘ ʧʦʪʨʝʙʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʪʨʝʪʠʨʘʥ ʦʜ ʂʦʤʠʩʠʿʝ 

ʢʘʦ ʜʝʦ ʋʿʝʜʠˁʝʥʦʛ ʂʨʘˀʝʚʩʪʚʘ. ʋʟʠʤʘʿʫ˂ʠ ʫ ʦʙʟʠʨ ʜʘ ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ ʥʝ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʫʚʝʨʝʥʝ ʜʨʞʘʚʝ, ʤʦʛʣʠ ʙʠʩʤʦ ʠʭ ʤʦʞʜʘ ʧʦʜʚʝʩʪʠ ʧʦʜ ʥʝʜʨʞʘʚʥʝ 

ʩʫʙʿʝʢʪʝ ʫ ʧʦʛʣʝʜʫ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ. ɸʣʠ, ʩ ʦʙʟʠʨʦʤ ʥʘ ˁʠʭʦʚʫ ʰʠʨʦʢʫ 
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 ʅʠʢʦʣʠ˂, ʇ., ʋʩʪʘʚʥʦ ʧʨʘʚʦ, 1991., ʩʪʨ. 359. 
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 ɫʫʨʹʝʚ, ɸ., ʋʩʪʘʚʥʦ ʧʨʘʚʦ, 2001., ʩʪʨ. 31. 
224

 ʋ ʧʦʛʣʝʜʫ ʩʫʚʝʨʝʥʦʩʪʠ ʬʝʜʝʨʘʣʥʠʭ ʿʝʜʠʥʠʮʘ ʤʠʰˀʝˁʘ ʩʝ ʢʨʝ˂ʫ ʦʜ ʩʪʘʚʘ ʜʘ ʩʫ ʥʦʩʠʦʮʠ 

ʩʫʚʝʨʝʥʠʪʝʪʘ ʬʝʜʝʨʘʣʥʝ ʿʝʜʠʥʠʮʝ, ʟʘʪʠʤ ʩʪʘʚʘ ʜʘ ʿʝ ʩʫʚʝʨʝʥʦʩʪ ʧʦʜʝˀʝʥʘ ʠʟʤʝʹʫ ʬʝʜʝʨʘʣʥʠʭ 

ʿʝʜʠʥʠʮʘ ʠ ʬʝʜʝʨʘʮʠʿʝ ʠ ʥʘʿʟʘʜ, ʩʪʘʚʘ ʜʘ ʩʫʚʝʨʝʥʦʩʪ ʣʝʞʠ ʥʘ ʬʝʜʝʨʘʮʠʿʠ, ʘ ʥʝ ʥʘ ʬʝʜʝʨʘʣʥʠʤ 

ʿʝʜʠʥʠʮʘʤʘ. 
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ʩʘʤʦʩʪʘʣʥʦʩʪ ʠ ʙʠʪʥʫ ʨʘʟʣʠʯʠʪʦʩʪ ʫ ʦʜʥʦʩʫ ʥʘ ʪʝʨʠʪʦʨʠʿʘʣʥʝ ʘʫʪʦʥʦʤʠʿʝ ʠʣʠ 

ʿʝʜʠʥʠʮʝ ʣʦʢʘʣʥʝ ʩʘʤʦʫʧʨʘʚʝ, ʩʤʘʪʨʘʤʦ ʜʘ ʩʝ ʦʥʝ ʤʦʛʫ ʠʟʜʚʦʿʠʪʠ ʫ ʟʘʩʝʙʥʫ ʛʨʫʧʫ. 

 

5. ʋʥʠʿʘ ʢʘʦ ʩʫʙʿʝʢʪ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ 

 

ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʝʜʘʚʥʦ ʩʪʫʧʘˁʝ ʥʘ ʩʥʘʛʫ ʃʠʩʘʙʦʥʩʢʦʛ ʩʧʦʨʘʟʫʤʘ ʠ ʥʦʚʠ 

ʬʝʜʝʨʘʣʠʩʪʠʯʢʠ ʢʘʨʘʢʪʝʨ ɽʋ, ʥʝʤʠʥʦʚʥʦ ʩʝ ʥʘʤʝ˂ʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʠ ʩʘʤʘ ʋʥʠʿʘ 

ʤʦʞʝ ʧʦʿʘʚʠʪʠ ʢʘʦ ʩʫʙʿʝʢʪ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ? ʉʤʘʪʨʘʤʦ ʜʘ ʥʘ ʦʚʦ ʧʠʪʘˁʝ 

ʪʨʝʙʘ ʜʘʪʠ ʧʦʟʠʪʠʚʘʥ ʦʜʛʦʚʦʨ ʩ ʦʙʟʠʨʦʤ ʥʘ ʙʨʦʿʥʝ ʥʘʜʣʝʞʥʦʩʪʠ ʢʦʿʝ ʩʘʜʘ ʠʤʘ 

ʋʥʠʿʘ ʠ ʩʣʘʙˀʝˁʝ ʩʫʚʝʨʝʥʠʪʝʪʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʋ ʚʝʟʠ ʩ ʪʠʤ, ʋʥʠʿʘ ʙʠ ʩʝ ʥʘʰʣʘ 

ʫ ʥʘʜʨʝʹʝʥʦʤ ʧʦʣʦʞʘʿʫ ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʧʦʛʣʝʜʫ ʜʦʜʝʣʝ ʜʨʞʘʚʥʝ 

ʧʦʤʦ˂ʠ, ʰʪʦ ʙʠ ʤʦʛʣʦ ʜʘ ʜʦʚʝʜʝ ʜʦ ʧʨʦʙʣʝʤʘ ʧʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ˁʝʥʝ 

ʜʦʧʫʰʪʝʥʦʩʪʠ ʩʘ ʘʩʧʝʢʪʘ ʨʝʣʝʚʘʥʪʥʠʭ ʦʜʨʝʜʘʙʘ ʋʌɽʋ. ʋʢʦʣʠʢʦ ʙʠ ʂʦʤʠʩʠʿʘ ʠ 

ʉʫʜ ʙʠʣʠ ʫ ʩʪʘˁʫ ʜʘ ʝʬʠʢʘʩʥʦ ʢʦʥʪʨʦʣʠʰʫ ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ, ʜʘ ʣʠ ʙʠ ʪʦ ʠʩʪʦ ʠ ʥʘ ʦʙʿʝʢʪʠʚʘʥ ʥʘʯʠʥ ʙʠʣʠ ʫ ʩʪʘˁʫ ʜʘ ʯʠʥʝ ʢʘʜʘ ʩʝ ʢʘʦ 

ʦʙʿʝʢʘʪ ʢʦʥʪʨʦʣʝ ʧʦʿʘʚʠ ʋʥʠʿʘ? ʆʩʪʘʿʝ ʜʘ ʩʝ ʚʠʜʠ ʢʘʢʦ ˂ʝ ʩʝ ʦʚʘʿ ʧʦʪʝʥʮʠʿʘʣʥʠ 

ʧʨʦʙʣʝʤ ʨʝʰʘʚʘʪʠ ʫ ʙʫʜʫ˂ʥʦʩʪʠ. 
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ɻʃɸɺɸ III  

ɺʈʉʊɽ ɼʈɾɸɺʅɽ ʇʆʄʆɴʀ  

 

1. ʋʚʦʜʥʘ ʨʘʟʤʘʪʨʘˁʘ 

 

  ʂʘʦ ʰʪʦ ʩʤʦ ʚʝ˂ ʧʦʤʝʥʫʣʠ, ʢʦʥʮʝʧʪ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ ɽʋ ʿʝ ʚʝʦʤʘ 

ʰʠʨʦʢʦ ʧʦʩʪʘʚˀʝʥ. ʋ ʦʚʦʿ ʛʣʘʚʠ ʧʘʞˁʫ ˂ʝʤʦ ʫʩʤʝʨʠʪʠ ʥʘ ʚʨʩʪʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, 

ʧʨʠ ʯʝʤʫ ʩʝ ʦʚʜʝ ʥʝ ʤʠʩʣʠ ʥʘ ʦʙʣʠʢʝ ʫ ʢʦʿʠʤʘ ʩʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʿʘʚˀʘ ʫ ʧʨʘʢʩʠ. 

ʆʚʜʝ ʿʝ ʨʝʯ ʦ ʚʨʩʪʘʤʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʦʜʨʝʜʙʝ ʯʣʘʥʘ 107. ʋʌɽʋ. 

ʋ ʪʦʤ ʧʦʛʣʝʜʫ, ʤʦʞʝʤʦ ʨʘʟʣʦʢʦʚʘʪʠ ʪʨʠ ʚʨʩʪʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ: 1) ʧʦʤʦ˂ ʢʦʿʘ 

ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ; 2) ʧʦʤʦ˂ ʢʦʿʘ ʥʝ 

ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ; 3) ʧʦʤʦ˂ ʢʦʿʘ ʤʦʞʝ ʜʘ ʥʝ 

ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. 

 ʋ ʪʝʢʩʪʫ ʢʦʿʠ ʩʣʝʜʠ, ʧʨʚʦ ˂ʝʤʦ ʛʦʚʦʨʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʢʦʿʘ ʥʝ 

ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ, ʦʜʥʦʩʥʦ ʢʦʿʘ ʿʝ ʢʦʤʧʘʪʠʙʠʣʥʘ 

ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʅʘʢʦʥ ʪʦʛʘ ˂ʝ ʙʠʪʠ ʚʠʰʝ ʨʝʯʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʢʦʿʘ 

ʤʦʞʝ ʜʘ ʥʝ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ, ʜʘ ʙʠʩʤʦ ʧʦʪʦʤ 

ʫʩʤʝʨʠʣʠ ʧʘʞˁʫ ʥʘ ʧʦʤʦ˂ ʢʦʿʘ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ, 

ʦʜʥʦʩʥʦ ʢʦʿʘ ʿʝ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ.  

 

2. ʇʦʤʦ˂ ʢʦʿa ʥʝ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʫ ʩʤʠʩʣʫ 

ʯʣʘʥʘ 107(2) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ 

 

2.1 ʆʧʰʪʝ ʥʘʧʦʤʝʥʝ 

 

ʋ ʧʨʝʪʭʦʜʥʠʤ ʛʣʘʚʘʤʘ ʙʠʣʦ ʿʝ ʨʝʯʠ ʦ ʢʦʥʮʝʧʪʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʨʘʚʫ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʋ. ʇʨʠʪʦʤ ʿʝ ʥʘʛʣʘʩʘʢ ʙʠʦ ʩʪʘʚˀʝʥ ʥʘ ʥʝʜʦʧʫʰʪʝʥʫ ʧʦʤʦ˂, 

ʦʜʥʦʩʥʦ ʧʦʤʦ˂ ʢʦʿʘ ʥʠʿʝ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ɺʝ˂ ʩʤʦ 

ʧʦʤʝʥʫʣʠ ʜʘ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʧʨʘʚʫ ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʋ a priori ʥʝʜʦʧʫʰʪʝʥʘ ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʘʣʠ ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʦʥʘ ʫ ʦʜʨʝʹʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʥʝ˂ʝ 
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ʙʠʪʠ ʜʦʟʚʦˀʝʥʘ, ʪʦ ʿʝʩʪ, ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʋ ʪʦʤ ʧʦʛʣʝʜʫ, 

ʯʣʘʥ 107(2) ʋʌɽʋ ʧʨʝʜʚʠʹʘ ʪʨʠ ʢʘʪʝʛʦʨʠʿʝ ʧʦʤʦ˂ʠ (categories of aid) ʟʘ ʢʦʿʝ ʩʝ 

ʩʤʘʪʨʘ ʜʘ ʩʫ ʢʦʤʧʘʪʠʙʠʣʥʝ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, ʠ ʪʘʢʦ ʠʟʫʟʝʪʝ ʦʜ ʧʨʠʤʝʥʝ 

ʯʣʘʥʘ 107(1). ʇʨʝ ʥʝʛʦ ʠʭ ʥʘʚʝʜʝʤʦ, ʪʨʝʙʘ ʠʩʪʘ˂ʠ ʜʘ ʩʝ ʦʥʝ ʤʦʨʘʿʫ ʥʦʪʠʬʠʢʦʚʘʪʠ 

ʂʦʤʠʩʠʿʠ. ʂʦʤʠʩʠʿʘ ʥʝ˂ʝ ʠʩʧʠʪʠʚʘʪʠ ˁʠʭʦʚʫ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ, ʚʝ˂ ˂ʝ ʩʘʤʦ ʫʪʚʨʜʠʪʠ ʜʘ ʣʠ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʟʘʠʩʪʘ ʩʧʘʜʘ ʫ ʥʝʢʫ ʦʜ 

ʦʚʠʭ ʢʘʪʝʛʦʨʠʿʘ. ʋʢʦʣʠʢʦ ʩʝ ʥʘ ʦʚʦ ʧʠʪʘˁʝ ʜʘ ʧʦʟʠʪʠʚʘʥ ʦʜʛʦʚʦʨ, ʪʫ ʩʝ ʟʘʜʘʪʘʢ 

ʂʦʤʠʩʠʿʝ ʟʘʚʨʰʘʚʘ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʯʣʘʥʘ 107(1) ʋʌɽʋ ʢʘʜʘ ʦʥʘ ʜʦʥʦʩʠ ʦʜʣʫʢʫ ʦ 

ʧʨʝʜʤʝʪʥʦʿ ʧʦʤʦ˂ʠ. ɽʚʝʥʪʫʘʣʥʦ, ʂʦʤʠʩʠʿʘ ˂ʝ ʠʤʘʪʠ ʦʙʘʚʝʟʫ ʜʘ ʢʦʥʪʨʦʣʠʰʝ ʜʘ ʣʠ 

ʩʝ ʦʧʝʨʘʮʠʦʥʘʣʠʟʘʮʠʿʘ ʜʦʜʝˀʝʥʝ ʧʦʤʦ˂ʠ ʩʧʨʦʚʦʜʠ ʫ ʩʢʣʘʜʫ ʩʘ ʦʜʨʝʜʙʦʤ 107(2) 

ʋʌɽʋ. 

ʋ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 107(1) ʋʌɽʋ, ʥʘʚʦʜʝ ʩʝ ʪʨʠ ʢʘʪʝʛʦʨʠʿʝ ʧʦʤʦ˂ʠ ʢʦʿʝ ʩʫ 

ʢʦʤʧʘʪʠʙʠʣʥʝ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ: 1) ʧʦʤʦ˂ ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ ʜʘʪʘ 

ʠʥʜʠʚʠʜʫʘʣʥʠʤ ʧʦʪʨʦʰʘʯʠʤʘ ʫ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 107(2)(ʘ) ʋʌɽʋ, ʫʢʦʣʠʢʦ ʿʝ 

ʜʦʜʝˀʝʥʘ ʙʝʟ ʜʠʩʢʨʠʤʠʥʘʮʠʿʝ ʫ ʧʦʛʣʝʜʫ ʧʦʨʝʢʣʘ ʦʜʥʦʩʥʦʛ ʧʨʦʠʟʚʦʜʘ; 2) 

ʧʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʦʪʢʣʘˁʘˁʫ ʰʪʝʪʘ ʧʨʦʫʟʨʦʢʦʚʘʥʠʭ ʧʨʠʨʦʜʥʠʤ 

ʢʘʪʘʩʪʨʦʬʘʤʘ ʠʣʠ ʠʟʫʟʝʪʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ-ʯʣʘʥ 107(2)(ʙ) ʋʌɽʋ; 3) ʧʦʤʦ˂ 

ʜʘʪʘ ʝʢʦʥʦʤʠʿʠ ʥʝʢʠʭ ʨʝʛʠʦʥʘ ʉʘʚʝʟʥʝ ʈʝʧʫʙʣʠʢʝ ʅʝʤʘʯʢʝ ʧʦʛʦʹʝʥʠʭ ˁʝʥʦʤ 

ʧʦʜʝʣʦʤ, ʫʢʦʣʠʢʦ ʿʝ ʪʘʢʚʘ ʧʦʤʦ˂ ʪʨʘʞʝʥʘ ʫ ʮʠˀʫ ʜʘ ʩʝ ʢʦʤʧʝʥʟʫʿʫ ʝʢʦʥʦʤʩʢʝ 

ʪʝʰʢʦ˂ʝ ʧʨʦʫʟʨʦʢʦʚʘʥʝ ˁʝʥʦʤ ʧʦʜʝʣʦʤ-ʯʣʘʥ 107(2)(ʮ) ʋʌɽʋ, ʧʨʠ ʯʝʤʫ ˂ʝ ʫ 

ʜʘˀʝʤ ʪʝʢʩʪʫ ʙʠʪʠ ʚʠʰʝ ʨʝʯʠ ʦ ʩʚʘʢʦʿ ʦʜ ʥʘʚʝʜʝʥʠʭ ʢʘʪʝʛʦʨʠʿʘ ʧʦʤʦ˂ʠ. 

 

2.2 ʇʦʤʦ˂ ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ  

 

ʆʚʘʿ ʚʠʜ ʧʦʤʦ˂ʠ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʦʜ ʠʟʫʟʝʪʘʢʘ ʢʦʿʠ ʥʝ˂ʝ ʧʦʪʧʘʜʘʪʠ ʧʦʜ 

ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. ʉʦʮʠʿʘʣʥʠ ʢʘʨʘʢʪʝʨ ʦʚʝ ʚʨʩʪʝ ʧʦʤʦ˂ʠ ʦʧʨʘʚʜʘʚʘ 

ʦʚʘʢʘʚ ʩʪʘʚ, ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʜʘ ʧʦʤʦʛʥʫ 

ʦʜʨʝʹʝʥʠʤ ʢʘʪʝʛʦʨʠʿʘʤʘ ʩʪʘʥʦʚʥʠʰʪʚʘ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʫ ʥʝʢʦʤ ʦʜ ʩʣʫʯʘʿʝʚʘ 

ʩʦʮʠʿʘʣʥʝ ʧʦʪʨʝʙʝ. ʊʘʢʚʘ ʦʙʘʚʝʟʘ ʜʨʞʘʚʝ ʤʦʞʝ ʜʘ ʧʨʦʠʩʪʠʯʝ ʥʝ ʩʘʤʦ ʥʘ ʦʩʥʦʚʫ 

ʧʦʟʠʪʠʚʥʠʭ ʟʘʢʦʥʩʢʠʭ ʧʨʦʧʠʩʘ, ʚʝ˂ ʤʦʞʝ ʙʠʪʠ ʠ ʨʝʟʫʣʪʘʪ ʤʦʨʘʣʥʝ, ʧʘ ʠ 
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ʧʦʣʠʪʠʯʢʝ ʦʜʛʦʚʦʨʥʦʩʪʠ ʥʦʩʠʣʘʮʘ ʚʣʘʩʪʠ. ʂʘʪʝʛʦʨʠʿʝ ʩʪʘʥʦʚʥʠʰʪʚʘ ʢʦʿʝ ʤʦʛʫ 

ʧʦʪʧʘʩʪʠ ʧʦʜ ʥʘʚʝʜʝʥʠ ʦʙʣʠʢ ʧʦʤʦ˂ʠ ʤʦʛʫ ʩʝ ʜʝʬʠʥʠʩʘʪʠ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 

ʨʘʟʣʠʯʠʪʝ ʢʨʠʪʝʨʠʿʫʤʝ ʢʘʦ ʰʪʦ ʩʫ ʛʦʜʠʥʝ ʩʪʘʨʦʩʪʠ, ʥʝʤʦ˂, ʬʠʥʘʥʩʠʿʩʢʘ 

ʩʠʪʫʘʮʠʿʘ, ʟʜʨʘʚʩʪʚʝʥʦ ʩʪʘˁʝ ʠ ʩʣʠʯʥʦ. ɿʙʦʛ ʪʦʛʘ, ʧʦʤʦ˂ ʜʝʣʦʚʠʤʘ ʩʪʘʥʦʚʥʠʰʚʘ 

ʫʛʨʦʞʝʥʠʭ ʥʝʢʠʤ ʦʜ ʥʘʚʝʜʝʥʠʭ ʨʘʟʣʦʛʘ ʥʝ ʤʦʞʝ ʩʝ, ʫ ʦʩʥʦʚʠ, ʧʦʩʤʘʪʨʘʪʠ ʩʘ ʯʠʩʪʦ 

ʢʦʥʢʫʨʝʥʪʩʢʦʛ ʘʩʧʝʢʪʘ, ʥʝʛʦ ʿʫ ʿʝ ʧʦʪʨʝʙʥʦ ʰʠʨʝ ʧʦʩʤʘʪʨʘʪʠ. 

ʋ ʧʨʘʢʩʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʿʝ ʙʠʣʦ ʦʜʨʝʹʝʥʠʭ ʩʠʪʫʘʮʠʿʘ ʢʘʜʘ ʩʝ ʨʘʜʠʣʦ ʦ 

ʧʦʤʦ˂ʠ ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ ʠ ʫ ʢʦʿʠʤʘ ʩʝ ʧʦʩʪʘʚʠʣʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ʪʨʝʙʘ 

ʧʨʠʤʝʥʠʪʠ ʯʣʘʥ 107(1) ʠʣʠ ʩʝ ʜʘʪʘ ʧʦʤʦ˂ ʤʦʞʝ ʧʦʜʚʝʩʪʠ ʧʦʜ ʯʣʘʥ 107(2)(ʘ) 

ʋʌɽʋ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Corsica Air Passengers
225

, ʂʦʤʠʩʠʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʜʘ ʩʝ 

ʨʘʜʠʣʦ ʦ ʧʦʤʦ˂ʠ ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ, ʫ ʩʤʠʩʣʫ (ʪʘʜʘʰˁʝʛ) ʯʣʘʥʘ 87(2) ʋʛʦʚʦʨʘ 

ʦ ɽɿ (ʩʘʜʘ 107(2) ʋʌɽʋ). ʅʘʠʤʝ, ʬʨʘʥʮʫʩʢʘ ʚʣʘʜʘ ʿʝ ʩʫʙʚʝʥʮʠʦʥʠʩʘʣʘ ʧʨʝʚʦʟ 

ʦʜʨʝʹʝʥʠʭ ʢʘʪʝʛʦʨʠʿʘ ʧʫʪʥʠʢʘ, ʫ ʩʪʘˁʫ ʩʦʮʠʿʘʣʥʝ ʧʦʪʨʝʙʝ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʛʦʜʠʥʝ 

ʩʪʘʨʦʩʪʠ, ʤʝʩʪʦ ʧʨʝʙʠʚʘʣʠʰʪʘ (ʂʦʨʟʠʢʘ), ʟʜʨʘʚʩʪʚʝʥʦ ʩʪʘˁʝ ʠ ʩʣʠʯʥʦ. ʉʫʙʚʝʥʮʠʿʘ 

ʿʝ ʜʘʪʘ ʥʘ ʚʘʟʜʫʰʥʠ ʧʨʝʚʦʟ ʥʘ ʨʝʣʘʮʠʿʘʤʘ ʠʟʤʝʹʫ ʛʨʘʜʦʚʘ ʄʘʨʩʝʿʘ ʠ ʅʠʮʝ ʧʨʝʤʘ 

ʂʦʨʟʠʮʠ ʠ ʠʤʘʣʘ ʿʝ ʟʘ ʮʠˀ ʜʘ ʥʘʜʦʢʥʘʜʠ ʦʜʨʝʹʝʥʝ ʧʦʩʣʦʚʥʝ ʛʫʙʠʪʢʝ ʢʦʿʠ ʩʫ 

ʧʦʪʠʮʘʣʠ ʦʜ ʚʠʩʦʢʠʭ ʪʨʦʰʢʦʚʘ ʧʦʚʝʟʘʥʠʭ ʩʘ ʦʩʪʨʚʩʢʠʤ ʢʘʨʘʢʪʝʨʦʤ ʂʦʨʟʠʢʝ. 

ʋʧʨʘʚʦ ʿʝ ʥʝʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʠ ʢʘʨʘʢʪʝʨ ʩʫʙʚʝʥʮʠʿʝ (ʥʠʿʝʜʥʘ ʢʦʤʧʘʥʠʿʘ ʥʠʿʝ ʙʠʣʘ 

ʧʦʚʣʘʰ˂ʝʥʘ) ʫʚʝʨʠʦ ʂʦʤʠʩʠʿʫ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ ʧʦʤʦ˂ʠ ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ, ʧʘ 

ʿʝ ʦʥʘ ʘʫʪʦʤʘʪʩʢʠ ʙʠʣʘ ʠʟʫʟʝʪʘ ʦʜ ʧʨʠʤʝʥʝ ʯʣʘʥʘ 107(1) ʋʌɽʋ (ʪʘʜʘ 87(1) 

ʋʛʦʚʦʨʘ ʦ ɽɿ). 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʧʦʪʧʫʥʦ ʩʫʧʨʦʪʥʦ ʧʦʩʪʫʧʠʣʝ ʫ 

ʩʣʫʯʘʿʫ Ferries Golfo de Vizcaya
226
. ʆʚʜʝ ʩʫ ʚʣʘʩʪʠ ʰʧʘʥʩʢʝ ʘʫʪʦʥʦʤʥʝ ʦʙʣʘʩʪʠ 

ɹʘʩʢʠʿʝ ʟʘʢˀʫʯʠʣʝ ʫʛʦʚʦʨ ʩʘ ʢʦʤʧʘʥʠʿʦʤ ʢʦʿʘ ʿʝ ʚʨʰʠʣʘ ʫʩʣʫʛʝ ʧʨʝʚʦʟʘ 

ʬʝʨʠʙʦʪʦʤ ʥʘ ʤʝʹʫʥʘʨʦʜʥʦʿ ʣʠʥʠʿʠ ɹʠʣʙʘʦ-ʇʦʨʪʩʤʘʫʪ. ʇʨʝʜʤʝʪʥʠʤ ʫʛʦʚʦʨʦʤ 

ʙʘʩʢʠʿʩʢʘ ʚʣʘʩʪ ʩʝ ʦʙʘʚʝʟʘʣʘ ʜʘ ʫʥʘʧʨʝʜ ʢʫʧʠ ʦʜʨʝʹʝʥʠ ʙʨʦʿ ʚʘʫʯʝʨʘ ʟʘ ʧʦʤʝʥʫʪʫ 

ʣʠʥʠʿʫ ʧʦ ʚʠʰʠʤ ʮʝʥʘʤʘ ʦʜ ʪʨʞʠʰʥʝ, ʢʦʿʠʤʘ ʩʫ ʩʫʙʚʝʥʮʠʦʥʠʩʘʥʘ ʧʫʪʦʚʘˁʘ ʟʘ 

ʩʪʘʨʠʿʝ ʛʨʘʹʘʥʝ, ʠʣʠ ʜʨʫʛʝ ʛʨʘʹʘʥʝ ʢʦʿʠʤʘ ʩʫ ʙʠʣʠ ʥʝʦʧʭʦʜʥʠ ʩʧʝʮʠʿʘʣʥʠ 
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 Case N24/2000 Corsica Air Passengers [2004] OJ C67/9. 
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 Cases T-116/01 ʠ T-118/01, P&O European Ferries (Vizcaya) SA and Diputación Foral de Vizcaya v. 

Commission [2003] ECR II-5927. 
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ʘʨʘʥʞʤʘʥʠ. ʆʚʘʢʘʚ ʘʨʘʥʞʤʘʥ ʿʝ ʚʘʞʠʦ ʯʘʢ ʠ ʫʢʦʣʠʢʦ ʧʫʪʦʚʘˁʝ ʫʦʧʰʪʝ ʥʝ ʙʠ 

ʙʠʣʦ ʨʝʘʣʠʟʦʚʘʥʦ, ʠʣʠ ʘʢʦ ʙʠ ʝʚʝʥʪʫʘʣʥʦ ʙʠʣʦ ʧʨʝʫʩʤʝʨʝʥʦ ʫ ʜʨʫʛʝ ʣʫʢʝ.  ʇʦʨʝʜ 

ʪʦʛʘ, ʙʘʩʢʠʿʩʢʘ ʚʣʘʩʪ ʩʝ ʪʘʢʦʹʝ ʦʙʘʚʝʟʘʣʘ ʜʘ ˂ʝ ʧʦʢʨʠʚʘʪʠ ʩʚʝ ʧʦʩʣʦʚʥʝ ʛʫʙʠʪʢʝ 

ʢʦʿʠ ʝʚʝʥʪʫʘʣʥʦ ʥʘʩʪʘʥʫ ʫ ʧʝʨʠʦʜʫ ʦʜ ʧʨʚʝ ʪʨʠ ʛʦʜʠʥʝ. ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ 

ʟʘʢˀʫʯʠʣʘ ʜʘ ʩʝ ʧʦʩʪʫʧʘʢ ʙʘʩʢʠʿʩʢʠʭ ʚʣʘʩʪʠ ʥʠʢʘʢʦ ʥʝ ʤʦʞʝ ʧʦʜʚʝʩʪʠ ʧʦʜ ʯʣʘʥ 

87(2) ʋʛʦʚʦʨʘ ʦ ɽɿ, ʚʝ˂ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1). ʇʦʪʦʤ ʿʝ ʩʣʫʯʘʿ ʜʦʩʧʝʦ ʧʨʝʜ ʪʘʜʘʰˁʠ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ, 

ʢʦʿʠ ʿʝ ʟʘʫʟʝʦ ʠʜʝʥʪʠʯʘʥ ʩʪʘʚ ʢʘʦ ʂʦʤʠʩʠʿʘ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʪʝʢʩʪ ʯʣʘʥʘ 87(2)(ʘ) 

ʋʛʦʚʦʨʘ ʦ ɽɿ, ʢʦʿʠ ʧʨʝʜʚʠʹʘ ʜʘ ʧʦʤʦ˂ ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ ʤʦʨʘ ʙʠʪʠ ʜʦʜʝˀʝʥʘ 

ʙʝʟ ʜʠʩʢʨʠʤʠʥʘʮʠʿʝ. ʆʚʜʝ ʪʦ ʥʠʿʝ ʙʠʦ ʩʣʫʯʘʿ, ʿʝʨ ʩʫ ʚʘʫʯʝʨʠ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ 

ʢʫʧʦʚʘʥʠ ʠʩʢˀʫʯʠʚʦ ʦʜ ʢʦʤʧʘʥʠʿʝ P&O Ferries, ʘ ʥʝ ʠ ʦʜ ʜʨʫʛʠʭ (ʢʦʥʢʫʨʝʥʪʩʢʠʭ) 

ʢʦʤʧʘʥʠʿʘ. ʇʦʨʝʜ ʪʦʛʘ, ʧʦʤʝʥʫʪʘ ʢʦʤʧʘʥʠʿʘ ʥʠʿʝ ʙʠʣʘ ʠʟʘʙʨʘʥʘ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ 

ʥʘʯʠʥ, ʥʘ ʧʨʠʤʝʨ, ʧʨʝʢʦ ʪʝʥʜʝʨʘ ʠʣʠ ʥʝʢʝ ʜʨʫʛʝ ʪʨʘʥʩʧʘʨʝʥʪʥʝ ʧʨʦʮʝʜʫʨʝ, ʘ 

ʫʧʫ˂ʝʥ ʿʝ ʠ ʦʧʨʘʚʜʘʥ ʧʨʠʛʦʚʦʨ ʜʘ ʩʫ ʚʣʘʩʪʠ ɹʘʩʢʠʿʝ ʤʦʛʣʝ ʦʩʪʚʘʨʠʪʠ ʩʦʮʠʿʘʣʥʝ 

ʮʠˀʝʚʝ ʠ ʜʠʚʝʨʩʠʬʠʢʘʮʠʿʦʤ ʧʫʪʥʠʯʢʠʭ ʧʦʥʫʜʘ (ʪ. 168. ʆʜʣʫʢʝ ʉʫʜʘ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ). ʉʪʦʛʘ ʿʝ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʩ ʨʘʟʣʦʛʦʤ ʟʘʢˀʫʯʠʦ ʜʘ ʿʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ 

ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ ʥʘ ʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʠ ʥʘʯʠʥ ʫ ʧʦʛʣʝʜʫ ʧʦʨʝʢʣʘ ʧʨʦʠʟʚʦʜʘ/ʫʩʣʫʛʝ, 

ʧʘ ʿʝ ʟʘʪʦ ʟʘʫʟʝʦ ʠʜʝʥʪʠʯʘʥ ʩʪʘʚ ʢʘʦ ʠ ʂʦʤʠʩʠʿʘ. ʀʩʪʦʚʝʪʥʦ ʤʠʰˀʝˁʝ ʠʟʥʝʦ ʿʝ 

ʢʘʩʥʠʿʝ ʠ ʉʫʜ.  

ʋ ʧʨʘʢʩʠ ʩʫ ʩʝ ʿʘʚˀʘʣʝ ʠ ʩʠʪʫʘʮʠʿʝ ʢʘʜ ʿʝ ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ ʯʠʪʘʚʦʤ 

ʩʪʘʥʦʚʥʠʰʪʚʫ ʥʘ ʦʜʨʝʹʝʥʦʤ ʧʦʜʨʫʯʿʫ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʛʦʜʠʥʝ ʩʪʘʨʦʩʪʠ, ʟʜʨʘʚʩʪʚʝʥʦ 

ʩʪʘˁʝ ʠ ʩʣʠʯʥʦ, ʘ ʧʨʠʪʦʤ ʿʝ ʧʦʤʦ˂ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʢʘʦ ʧʦʤʦ˂ ʩʦʮʠʿʘʣʥʦʛ 

ʢʘʨʘʢʪʝʨʘ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(2) ʋʌɽʋ. ʊʘʢʚʠ ʩʣʫʯʘʿʝʚʠ ʩʫ ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʠ 

ʧʨʝʚʘʩʭʦʜʥʦ ʫ ʦʙʣʘʩʪʠ ʧʨʝʚʦʟʘ ʛʨʘʹʘʥʘ ʢʦʿʠ ʞʠʚʝ ʫ ʫʜʘˀʝʥʠʤ ʠʣʠ ʟʘʙʘʯʝʥʠʤ 

ʦʙʣʘʩʪʠʤʘ
227

. 

ɼʘʢʣʝ, ʠʟ ʛʦʨʝ ʥʘʚʝʜʝʥʠʭ ʩʣʫʯʘʿʝʚʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʠʥʩʪʠʪʫʮʠʿʝ 

ʋʥʠʿʝ ʜʦʧʫʰʪʘʿʫ ʜʘ ʩʝ ʜʦʜʝʣʠ ʧʦʤʦ˂ ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ ʦʜʨʝʹʝʥʠʤ 

ʢʘʪʝʛʦʨʠʿʘʤʘ ʩʪʘʥʦʚʥʠʰʪʚʘ ʫ ʩʪʘˁʫ ʩʦʮʠʿʘʣʥʝ ʧʦʪʨʝʙʝ, ʘʣʠ ʧʨʠʪʦʤ ʩʝ ʤʦʨʘ ʿʘʢʦ 

ʚʦʜʠʪʠ ʨʘʯʫʥʘ ʜʘ ʩʝ ʧʦʤʦ˂ ʜʦʜʝˀʫʿʝ ʙʝʟ ʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʦʛ ʦʜʥʦʩʘ ʧʨʝʤʘ 

                                                           
227

 Commission Decision 26/2003, 351/2005. 
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ʢʦʤʧʘʥʠʿʘʤʘ. ʇʦʩʪʦʿʘˁʝ ʜʠʩʢʨʠʤʠʥʘʮʠʿʝ ʘʫʪʦʤʘʪʩʢʠ ʧʦʜʚʦʜʠ ʧʦʤʦ˂ ʧʦʜ ʯʣʘʥ 

107(1), ʧʘ ʩʪʦʛʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʜʘ ʠʟʘʙʝʨʫ 

ʢʦʤʧʘʥʠʿʫ ʦʧʝʨʘʪʦʨʘ ʥʘ ʪʨʘʥʩʧʘʨʝʥʪʘʥ ʠ ʥʝʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʠ ʥʘʯʠʥ. ʀʧʘʢ, ʪʨʝʙʘ 

ʥʘʛʣʘʩʠʪʠ ʜʘ ʩʝ ʦʚʘʢʚʠ ʩʣʫʯʘʿʝʚʠ ʫ ʧʨʘʢʩʠ ʜʦʩʪʘ ʨʝʪʢʦ ʩʨʝ˂ʫ, ʰʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʩʘ 

ʩʦʙʦʤ ʥʝ ʜʦʥʦʩʝ ʥʝʢʝ ʧʨʘʢʪʠʯʥʝ ʧʨʦʙʣʝʤʝ. 

 

2.3 ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʦʪʢʣʘˁʘˁʫ ʰʪʝʪʘ ʧʨʦʫʟʨʦʢʦʚʘʥʠʭ ʧʨʠʨʦʜʥʠʤ 

ʢʘʪʘʩʪʨʦʬʘʤʘ ʠʣʠ ʠʟʫʟʝʪʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ 

 

ʂʘʜ ʛʦʚʦʨʠʤʦ ʦ ʦʚʦʤ ʚʠʜʫ ʧʦʤʦ˂ʠ, ʦʜʤʘʭ ʩʝ ʫʦʯʘʚʘ ˁʝʥ ʜʫʘʣʠʩʪʠʯʢʠ 

ʢʘʨʘʢʪʝʨ. ʅʘʠʤʝ, ʦʚʜʝ ʤʦʞʝʤʦ ʠʩʪʘ˂ʠ ʧʦʩʪʦʿʘˁʝ ʜʚʝ ʧʦʜʢʘʪʝʛʦʨʠʿʝ ʧʦʤʦ˂ʠ: ʘ) 

ʧʦʤʦ˂ ʥʘʤʝˁʝʥʫ ʦʪʢʣʘˁʘˁʫ ʰʪʝʪʘ ʧʨʦʫʟʨʦʢʦʚʘʥʠʭ ʧʨʠʨʦʜʥʠʤ ʢʘʪʘʩʪʨʦʬʘʤʘ ʠ ʙ) 

ʧʦʤʦ˂ ʥʘʤʝˁʝʥʫ ʦʪʢʣʘˁʘˁʫ ʰʪʝʪʘ ʧʨʦʫʟʨʦʢʦʚʘʥʠʭ ʠʟʫʟʝʪʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ. ʂʘʦ 

ʢʦʜ ʩʦʮʠʿʘʣʥʝ ʧʦʤʦ˂ʠ ʠʟ ʯʣʘʥʘ 107(2) ʋʌɽʋ, ʪʘʢʦ ʿʝ ʠ ʦʚʘʿ ʚʠʜ ʧʦʤʦ˂ʠ ʠʟʫʟʝʪ ʦʜ 

ʧʨʠʤʝʥʝ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʫʢʦʣʠʢʦ ʂʦʤʠʩʠʿʘ ʫʪʚʨʜʠ ʜʘ ʩʝ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ 

ʤʦʞʝ ʩʚʨʩʪʘʪʠ ʧʦʜ ʦʚʫ ʢʘʪʝʛʦʨʠʿʫ. ʆʥʘ, ʜʘʢʣʝ, ʥʠ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʝ ʤʦʞʝ ʜʦʥʝʪʠ 

ʦʜʣʫʢʫ ʦ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, ʚʝ˂ ʿʝ ˁʝʥʘ ʫʣʦʛʘ 

ʦʛʨʘʥʠʯʝʥʘ ʩʘʤʦ ʥʘ ʫʪʚʨʹʠʚʘˁʝ ʜʘ ʣʠ ʧʦʤʦ˂ ʩʧʘʜʘ ʫ ʦʚʫ ʢʘʪʝʛʦʨʠʿʫ ʠʣʠ ʥʝ. ʇʨʝʜ 

ʂʦʤʠʩʠʿʦʤ ʩʝ, ʧʨʝ ʩʚʝʛʘ, ʧʦʩʪʘʚˀʘ ʟʘʜʘʪʘʢ ʜʘ ʫʪʚʨʜʠ ʜʘ ʣʠ ʩʝ ʦʜʨʝʹʝʥʘ ʩʠʪʫʘʮʠʿʘ, 

ʜʦʛʘʹʘʿ ʠʣʠ ʯʠˁʝʥʠʯʥʦ ʩʪʘˁʝ ʤʦʞʝ ʧʦʜʚʝʩʪʠ ʧʦʜ ʧʦʿʘʤ ʧʨʠʨʦʜʥʝ ʢʘʪʘʩʪʨʦʬʝ ʠʣʠ 

ʠʟʫʟʝʪʥʠʭ ʦʢʦʣʥʦʩʪʠ. ʅʘʢʦʥ ʪʦʛʘ, ʂʦʤʠʩʠʿʘ ˂ʝ ʫʪʚʨʜʠʪʠ ʜʘ ʣʠ ʠʟʤʝʹʫ ʧʨʠʯʠˁʝʥʝ 

ʰʪʝʪʝ ʠ ʦʜʥʦʩʥʦʛ ʜʦʛʘʹʘʿʘ, ʧʨʠʨʦʜʥʝ ʢʘʪʘʩʪʨʦʬʝ ʠʣʠ ʠʟʫʟʝʪʥʝ ʦʢʦʣʥʦʩʪʠ, ʧʦʩʪʦʿʠ 

ʫʟʨʦʯʥʘ ʚʝʟʘ. ʅʘʿʟʘʜ, ʧʦʪʨʝʙʥʦ ʿʝ ʦʜʨʝʜʠʪʠ ʢʦʣʠʢʠ ʠʟʥʦʩ ʧʦʤʦ˂ʠ ʟʘ ʦʪʢʣʘˁʘˁʝ 

ʰʪʝʪʘ ʦʜ ʧʦʤʝʥʫʪʠʭ ʯʠʥʠʣʘʮʘ ʥʝ˂ʝ ʫʛʨʦʞʘʚʘʪʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ 

ʪʨʞʠʰʪʫ. ʆʚʦ ʧʦʩʣʝʜˁʝ ʿʝ ʥʘʨʦʯʠʪʦ ʚʘʞʥʦ, ʙʫʜʫ˂ʠ ʜʘ ʜʨʞʘʚʝ ʫ ʦʩʥʦʚʠ ʥʝʤʘʿʫ 

ʦʙʘʚʝʟʫ ʜʘ ʜʘʿʫ ʧʦʤʦ˂ ʫ ʦʚʘʢʚʠʤ ʩʠʪʫʘʮʠʿʘʤʘ. ɸʣʠ ʦʥʝ ʪʦ ʫ ʧʨʘʢʩʠ ʯʠʥʝ, ʧʘ 

ʧʦʩʪʦʿʠ ʨʝʣʘʥʘ ʦʧʘʩʥʦʩʪ ʜʘ ʥʝʢʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʦʜʝʣʠ ʚʝ˂ʠ ʠʟʥʦʩ ʧʦʤʦ˂ʠ ʦʜ 

ʜʨʫʛʝ, ʯʠʤʝ ʙʠ ʩʝ ˁʝʥʠ ʧʨʦʠʟʚʦʹʘʯʠ ʜʦʚʝʣʠ ʫ ʙʦˀʠ ʧʦʣʦʞʘʿ ʫ ʦʜʥʦʩʫ ʥʘ 

ʢʦʥʢʫʨʝʥʪʝ, ʰʪʦ ʙʠ ʤʦʛʣʦ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ. 
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ʇʨʠʨʦʜʥʝ ʢʘʪʘʩʪʨʦʬʝ ʠ ʠʟʫʟʝʪʥʝ ʦʢʦʣʥʦʩʪʠ ʩʝ ʫ ʩʚʦʤ ʥʝʛʘʪʠʚʥʦʤ ʩʤʠʩʣʫ 

ʚʝʦʤʘ ʯʝʩʪʦ, ʘʢʦ ʥʝ ʠ ʥʘʿʚʠʰʝ, ʿʘʚˀʘʿʫ ʫ ʧʦˀʦʧʨʠʚʨʝʜʠ, ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʦʚʘ 

ʧʨʠʚʨʝʜʥʘ ʜʝʣʘʪʥʦʩʪ ʚʝʦʤʘ ʟʘʚʠʩʥʘ ʦʜ ʚʨʝʤʝʥʩʢʠʭ ʧʨʠʣʠʢʘ. ʋʧʨʘʚʦ ʫ ʚʝʟʠ ʩʘ ʪʠʤ, 

ʂʦʤʠʩʠʿʘ ʿʝ ʜʦʥʝʣʘ ʉʤʝʨʥʠʮʝ ʟʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʩʝʢʪʦʨʫ ʧʦˀʦʧʨʠʚʨʝʜʝ ʠ 

ʰʫʤʘʨʩʪʚʘ ʟʘ ʧʝʨʠʦʜ ʦʜ 2007-2013. ʛʦʜʠʥʝ
228 
(ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʉʤʝʨʥʠʮʝ), ʫ 

ʢʦʿʠʤʘ ʿʝ ʠʟʥʝʣʘ ʦʩʥʦʚʥʝ ʩʪʘʚʦʚʝ ʫ ʚʝʟʠ ʩʘ ʫʧʨʘʚˀʘˁʝʤ ʨʠʟʠʢʦʤ ʫ ʦʜʨʝʹʝʥʠʤ 

ʩʠʪʫʘʮʠʿʘʤʘ.  

ʋ ʉʤʝʨʥʠʮʘʤʘ ʿʝ ʂʦʤʠʩʠʿʘ ʜʘʣʘ ʩʚʦʿʝʚʨʩʥʫ ʜʝʬʠʥʠʮʠʿʫ ʧʨʠʨʦʜʥʠʭ 

ʢʘʪʘʩʪʨʦʬʘ ʠ ʠʟʫʟʝʪʥʠʭ ʦʢʦʣʥʦʩʪʠ. ʋ ʚʝʟʠ ʩ ʪʠʤ, ʟʘʫʟʝʪ ʿʝ ʩʪʘʚ ʜʘ ʩʝ ʧʦʜ ʧʦʿʘʤ 

ʧʨʠʨʦʜʥʠʭ ʢʘʪʘʩʪʨʦʬʘ ʤʦʛʫ ʧʦʜʚʝʩʪʠ ʟʝʤˀʦʪʨʝʩʠ, ʣʘʚʠʥʝ, ʦʜʨʦʥʠ ʠ ʧʦʧʣʘʚʝ, 

ʜʦʢ ʩʝ ʧʦʜ ʠʟʫʟʝʪʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ ʩʤʘʪʨʘʿʫ ʨʘʪ, ʫʥʫʪʨʘʰˁʠ ʥʝʤʠʨʠ ʠʣʠ 

ʰʪʨʘʿʢʦʚʠ, ʟʥʘʯʘʿʥʠʿʠ ʥʫʢʣʝʘʨʥʠ ʠʣʠ ʠʥʜʫʩʪʨʠʿʩʢʠ ʘʢʮʠʜʝʥʪʠ (ʫ ʦʜʨʝʹʝʥʦʿ ʤʝʨʠ), 

ʦʜʥʦʩʥʦ ʧʦʞʘʨʠ ʰʠʨʠʭ ʨʘʟʤʝʨʘ ʢʦʿʠ ʨʝʟʫʣʪʠʨʘʿʫ ʫ ʜʘʣʝʢʦʩʝʞʥʠʤ ʛʫʙʠʮʠʤʘ. ʉ 

ʜʨʫʛʝ ʩʪʨʘʥʝ, ʂʦʤʠʩʠʿʘ ʫ ʉʤʝʨʥʠʮʘʤʘ ʥʠʿʝ ʧʨʠʭʚʘʪʠʣʘ ʩʪʘʚ ʜʘ ʩʝ ʧʦʞʘʨ ʢʦʿʠ ʿʝ 

ʠʟʙʠʦ ʥʘ ʧʦʿʝʜʠʥʘʯʥʦʤ ʧʦʩʪʨʦʿʝˁʫ, ʧʨʝʪʭʦʜʥʦ ʦʩʠʛʫʨʘʥʦʤ, ʤʦʞʝ ʪʨʝʪʠʨʘʪʠ ʢʘʦ 

ʠʟʫʟʝʪʥʘ ʦʢʦʣʥʦʩʪ. ʉʣʠʯʥʦ ʿʝ ʠ ʩʘ ʠʟʙʠʿʘˁʝʤ ʙʠˀʥʠʭ ʠʣʠ ʞʠʚʦʪʠˁʩʢʠʭ ʙʦʣʝʩʪʠ 

(ʟʘʨʘʟʘ), ʩ ʦʛʨʘʜʦʤ ʜʘ ʫ ʦʜʨʝʹʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʠ ʦʚʠ ʜʦʛʘʹʘʿʠ ʤʦʛʫ ʧʨʝʜʩʪʘʚˀʘʪʠ 

ʠʟʫʟʝʪʥʫ ʦʢʦʣʥʦʩʪ ʠʣʠ ʧʨʠʨʦʜʥʫ ʢʘʪʘʩʪʨʦʬʫ. ʊʦ ˂ʝ ʧʦʩʝʙʥʦ ʙʠʪʠ ʩʣʫʯʘʿ ʢʘʜʘ ʿʝ ʫ 

ʧʠʪʘˁʫ ʥʝʢʘ ʥʦʚʘ ʚʨʩʪʘ ʟʘʨʘʟʝ (ʧʦʜ ʦʚʦ ʙʠ ʩʝ ʤʦʛʣʘ ʧʦʜʚʝʩʪʠ ʪʘʢʦʟʚʘʥʘ Ăʙʦʣʝʩʪ 

ʣʫʜʠʭ ʢʨʘʚʘñ), ʧʨʠ ʯʝʤʫ ˂ʝ ʂʦʤʠʩʠʿʘ ʧʨʦʮʝˁʠʚʘʪʠ ʧʨʝʜʣʦʛʝ ʟʘ ʜʘʚʘˁʝ ʧʦʤʦ˂ʠ ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 87(2)(ʙ) ʦʜ ʩʣʫʯʘʿʘ ʜʦ ʩʣʫʯʘʿʘ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʘʥʠʿʫ ʧʨʘʢʩʫ ʥʘ ʦʚʦʤ 

ʧʦˀʫ
229

. 

ʋ ʩʢʣʘʜʫ ʩʘ ʉʤʝʨʥʠʮʘʤʘ, ʢʘʜʘ ʩʝ ʫʪʚʨʜʠ ʧʦʩʪʦʿʘˁʝ ʧʨʠʨʦʜʥʠʭ ʢʘʪʘʩʪʨʦʬʘ 

ʠʣʠ ʠʟʫʟʝʪʥʠʭ ʦʢʦʣʥʦʩʪʠ, ʂʦʤʠʩʠʿʘ ˂ʝ ʜʦʧʫʩʪʠʪʠ ʜʘ ʩʝ ʜʦʜʝʣʠ ʧʦʤʦ˂ ʜʦʚʦˀʥʘ ʜʘ 

ʩʝ ʧʨʝʪʨʧˀʝʥʘ ʤʘʪʝʨʠʿʘʣʥʘ ʰʪʝʪʘ ʥʘʜʦʢʥʘʜʠ 100%, ʘʣʠ ˂ʝ ʩʝ ʠʟ ʫʢʫʧʥʦʛ ʠʟʥʦʩʘ 

ʧʦʤʦ˂ʠ ʠʟʫʟʝʪʠ ʙʠʣʦ ʢʘʢʚʝ ʜʨʫʛʝ ʠʩʧʣʘʪʝ ʧʦ ʪʦʤ ʦʩʥʦʚʫ (ʥʘ ʧʨʠʤʝʨ, ʦʜʰʪʝʪʥʠ 

ʠʟʥʦʩ ʧʦ ʦʩʥʦʚʫ ʦʩʠʛʫʨʘˁʘ ʠ ʪʦʤʝ ʩʣʠʯʥʦ)
230
. ʆʚʘʢʘʚ ʩʪʘʚ ʿʝ ʥʘ ʤʝʩʪʫ, ʿʝʨ ʙʠ ʩʝ ʫ 

ʩʫʧʨʦʪʥʦʤ ʜʦʛʘʹʘʣʝ ʟʣʦʫʧʦʪʨʝʙʝ, ʧʨʠ ʯʝʤʫ ʙʠ ʦʜʨʝʹʝʥʘ ʧʨʝʜʫʟʝ˂ʘ ʧʨʠʤʠʣʘ ʤʥʦʛʦ 
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ʚʝ˂ʠ ʠʟʥʦʩ ʦʜ ʦʥʦʛ ʢʦʿʠ ʿʝ ʜʦʚʦˀʘʥ ʟʘ ʧʦʪʧʫʥʦ ʩʘʥʠʨʘˁʝ ʰʪʝʪʝ. ʅʘ ʪʘʿ ʥʘʯʠʥ ʙʠ ʩʝ 

ʦʥʘ ʩʪʘʚʠʣʘ ʫ ʤʥʦʛʦ ʙʦˀʠ ʧʦʣʦʞʘʿ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ ʢʦʿʠ ʩʝ ʥʠʩʫ ʦʩʠʛʫʨʘʣʠ 

ʦʜ ʨʠʟʠʢʘ, ʠʣʠ ʥʘ ʥʝʢʠ ʜʨʫʛʠ ʥʘʯʠʥ ʟʘʰʪʠʪʠʣʠ ʩʚʦʿʫ ʧʦʩʣʦʚʥʫ ʜʝʣʘʪʥʦʩʪ ʦʜ 

ʛʫʙʠʪʘʢʘ ʥʘʩʪʘʣʠʭ ʧʦ ʥʘʚʝʜʝʥʠʤ ʦʩʥʦʚʘʤʘ. ʊʘʢʦʹʝ, ʜʦʟʚʦˀʝʥʘ ʿʝ ʠ ʧʦʤʦ˂ ʫ ʮʠˀʫ 

ʢʦʤʧʝʥʟʘʮʠʿʝ ʛʫʙʠʪʘʢʘ ʥʘʩʪʘʣʠʭ ʫʥʠʰʪʝˁʝʤ ʩʨʝʜʩʪʘʚʘ ʟʘ ʧʦˀʦʧʨʠʚʨʝʜʥʫ 

ʧʨʦʠʟʚʦʜˁʫ, ʘʣʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʜʦʢʘʟʘʪʠ ʧʦʩʪʦʿʘˁʝ ʜʠʨʝʢʪʥʝ ʚʝʟʝ ʠʟʤʝʹʫ 

ʰʪʝʪʝ ʧʨʦʫʟʨʦʢʦʚʘʥʝ ʠʟʫʟʝʪʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ ʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʠ ʤʦʨʘʿʫ, ʰʪʦ ʿʝ 

ʧʨʝʮʠʟʥʠʿʝ ʤʦʛʫ˂ʝ, ʧʨʦʮʝʥʠʪʠ ʰʪʝʪʫ ʧʨʝʪʨʧˀʝʥʫ ʦʜ ʩʪʨʘʥʝ ʦʜʥʦʩʥʠʭ 

ʧʦˀʦʧʨʠʚʨʝʜʥʠʭ ʧʨʦʠʟʚʦʹʘʯʘ. 

ɼʘˀʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʉʤʝʨʥʠʮʘʤʘ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʚʨʝʤʝʥʩʢʠ ʫʩʣʦʚʠ ʢʘʦ ʰʪʦ 

ʩʫ ʛʨʘʜ, ʤʨʘʟ, ʩʫʰʘ ʠʣʠ ʢʠʰʘ ʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʨʠʨʦʜʥʝ ʢʘʪʘʩʪʨʦʬʝ ʫ ʩʤʠʩʣʫ 

ʯʣʘʥʘ 87(2)(ʙ), ʦʜʥʦʩʥʦ 107(2)(ʙ) ʋʌɽʋ, ʘʣʠ ʩʝ ʪʘʢʦ ʤʦʛʫ ʪʨʝʪʠʨʘʪʠ ʫʢʦʣʠʢʦ 

ʚʠʩʠʥʘ ʰʪʝʪʝ ʜʦʩʝʛʥʝ ʦʜʨʝʹʝʥʝ ʧʨʘʛʦʚʝ ʫ ʧʦʛʣʝʜʫ ʥʦʨʤʘʣʥʝ ʧʨʦʠʟʚʦʜˁʝ. ʀʧʘʢ, 

ʢʦʤʧʝʥʟʘʮʠʿʘ (ʜʨʞʘʚʥʘ ʧʦʤʦ˂) ʟʘ ʪʘʢʚʝ ʰʪʝʪʝ ˂ʝ ʙʠʪʠ ʦʜʦʙʨʝʥʘ ʧʦ ʦʩʥʦʚʫ ʯʣʘʥʘ 

107(3)(ʮ) ʋʌɽʋ, ʦ ʢʦʿʝʤ ˂ʝ ʙʠʪʠ ʥʝʰʪʦ ʚʠʰʝ ʨʝʯʠ ʢʘʩʥʠʿʝ. ʋ ʧʦʛʣʝʜʫ 

ʤʠʥʠʤʘʣʥʠʭ ʧʨʘʛʦʚʘ ʰʪʝʪʝ ʟʘ ʧʨʦʠʟʚʦʜˁʫ, ʫ ʉʤʝʨʥʠʮʘʤʘ ʿʝ ʥʘʚʝʜʝʥ ʦʧʰʪʠ 

ʤʠʥʠʤʘʣʘʥ ʧʨʘʛ ʰʪʝʪʝ ʦʜ 30% ʦʜ ʥʦʨʤʘʣʥʝ ʧʨʦʠʟʚʦʜˁʝ ʟʘ ʩʚʝ ʦʙʣʘʩʪʠ, ʟʘ ʨʘʟʣʠʢʫ 

ʦʜ ʨʘʥʠʿʠʭ ʩʤʝʨʥʠʮʘ ʢʦʿʝ ʩʫ ʧʨʝʜʚʠʹʘʣʝ ʜʚʘ ʨʘʟʣʠʯʠʪʘ ʧʨʘʛʘ ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ 

ʨʘʟʚʠʿʝʥʦʩʪʠ ʦʙʣʘʩʪʠ (20% ʟʘ ʤʘˁʝ ʨʘʟʚʠʿʝʥʝ, ʘ 30% ʟʘ ʚʠʰʝ ʨʘʟʚʠʿʝʥʝ 

ʦʙʣʘʩʪʠ)
231
. ɸʫʪʦʨ ʩʝ ʩʣʘʞʝ ʩʘ ʦʚʘʢʚʠʤ ʨʝʰʝˁʝʤ, ʿʝʨ ʙʠ ʚʝʟʠʚʘˁʝ ʧʨʘʛʦʚʘ ʟʘ 

ʩʪʝʧʝʥ ʨʘʟʚʠʿʝʥʦʩʪʠ ʥʝʢʦʛ ʨʝʛʠʦʥʘ ʜʦʚʝʦ ʫ ʥʝʿʝʜʥʘʢ ʧʦʣʦʞʘʿ ʧʦˀʦʧʨʠʚʨʝʜʥʠʢʝ ʫ 

ʨʘʟʣʠʯʠʪʠʤ ʦʙʣʘʩʪʠʤʘ, ʧʦʩʝʙʥʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʿʝ ʝʢʦʥʦʤʩʢʘ ʩʥʘʛʘ ʩʚʘʢʦʛ ʦʜ ˁʠʭ 

ʧʦʥʘʦʩʦʙ ʨʘʟʣʠʯʠʪʘ. ɼʘˀʝ, ʂʦʤʠʩʠʿʘ ʠʩʪʠʯʝ ʜʘ ʿʝ ʧʦʤʝʥʫʪʠ ʧʨʘʛ ʥʫʞʘʥ ʢʘʢʦ ʙʠ ʩʝ 

ʠʟʙʝʛʣʦ ʜʘ ʩʝ ʚʨʝʤʝʥʩʢʝ ʧʨʠʣʠʢʝ ʠʩʢʦʨʠʩʪʝ (ʟʣʦʫʧʦʪʨʝʙʝ) ʟʘ ʜʘʚʘˁʝ ʦʧʝʨʘʪʠʚʥʝ 

ʧʦʤʦ˂ʠ
232

.  

ʋ ʨʘʥʠʿʠʤ ʧʝʨʠʦʜʠʤʘ ʂʦʤʠʩʠʿʘ ʿʝ ʧʨʠʭʚʘʪʘʣʘ ʜʘ ʿʝ, ʫʢʦʣʠʢʦ ʿʝ ʤʠʥʠʤʘʣʘʥ 

ʧʨʘʛ ʰʪʝʪʝ ʜʦʩʪʠʛʥʫʪ, ʢʦʤʧʝʥʟʘʮʠʿʘ ʠʩʧʣʘ˂ʝʥʘ ʟʘ ʧʨʚʠʭ 30% ʛʫʙʠʪʘʢʘ. ʄʘʥʘ ʦʚʦʛ 

ʩʠʩʪʝʤʘ ʿʝ ʙʠʣʘ ʫ ʪʦʤʝ ʰʪʦ ʩʫ ʧʦˀʦʧʨʠʚʨʝʜʥʠʮʠ ʢʦʿʠ ʧʨʝʪʨʧʝ ʥʘ ʧʨʠʤʝʨ 29% 

ʛʫʙʠʪʢʘ ʙʠʣʠ ʣʠʰʝʥʠ ʤʦʛʫ˂ʥʦʩʪʠ ʟʘ ʜʦʙʠʿʘˁʝ ʢʦʤʧʝʥʟʘʮʠʿʝ, ʘ ʦʥʠ ʧʨʝʢʦ ʪʦʛʘ ʙʠ 
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ʜʦʙʠʿʘʣʠ ʢʦʤʧʝʥʟʘʮʠʿʫ ʟʘ ʪʠʭ 30%. ʉʪʦʛʘ, ʂʦʤʠʩʠʿʘ ʧʫʪʝʤ ʉʤʝʨʥʠʮʘ ʞʝʣʠ ʜʘ 

ʦʭʨʘʙʨʠ ʧʦˀʦʧʨʠʚʨʝʜʥʠʢʝ ʜʘ ʫ ʰʪʦ ʚʝ˂ʝʤ ʦʙʠʤʫ ʢʦʨʠʩʪʝ ʫʩʣʫʛʝ ʦʩʠʛʫʨʘʚʘʿʫ˂ʠʭ 

ʜʨʫʰʪʘʚʘ, ʪʘʢʦ ʜʘ ˂ʝ ʦʩʪʘʣʠ ʧʦˀʦʧʨʠʚʨʝʜʥʠʮʠ ʢʦʿʠ ʩʝ ʥʠʩʫ ʦʩʠʛʫʨʘʣʠ ʦʜ ʦʚʠʭ 

ʨʠʟʠʢʘ ʙʠʪʠ ʫ ʥʝʧʦʚʦˀʥʠʿʦʿ ʩʠʪʫʘʮʠʿʠ, ʫ ʩʤʠʩʣʫ ʜʦʙʠʿʘˁʘ ʢʦʤʧʝʥʟʘʮʠʿʝ. ʋʢʦʣʠʢʦ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫʩʧʝ ʜʘ ʧʦʢʘʞʝ ʜʘ, ʫʧʨʢʦʩ ʩʚʠʤ ʨʘʟʫʤʥʠʤ ʥʘʧʦʨʠʤʘ, 

ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʪʠʧ ʦʩʠʛʫʨʘˁʘ ʟʘ ʜʘʪʠ ʨʠʟʠʢ ʥʠʿʝ ʜʦʩʪʫʧʘʥ, ʂʦʤʠʩʠʿʘ ˂ʝ ʦʜʙʘʮʠʪʠ 

ʦʚʘʿ ʟʘʭʪʝʚ. 

ʅʘʿʟʘʜ, ʫ ʉʤʝʨʥʠʮʘʤʘ ʿʝ ʠʩʪʘʢʥʫʪʦ ʠ ʜʘ ʛʫʙʠʪʘʢ ʞʠʚʝ ʩʪʦʢʝ ʠʣʠ ʫʩʝʚʘ 

ʥʘʩʪʘʦ ʢʘʦ ʧʦʩʣʝʜʠʮʘ ʞʠʚʦʪʠˁʩʢʝ, ʦʜʥʦʩʥʦ ʙʠˀʥʝ ʟʘʨʘʟʝ ʥʝ˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ 

ʧʨʠʨʦʜʥʫ ʢʘʪʘʩʪʨʦʬʫ ʠʣʠ ʠʟʫʟʝʪʥʫ ʦʢʦʣʥʦʩʪ, ʘʣʠ ʢʦʤʧʝʥʟʘʮʠʿʘ ʧʦ ʦʚʠʤ ʦʩʥʦʚʘʤʘ 

˂ʝ ʙʠʪʠ ʜʦʧʫʰʪʝʥʘ ʧʦʜ ʦʢʨʠˀʝʤ ʯʣʘʥʘ 87(3)(ʮ) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ 107(3)(ʮ) 

ʋʌɽʋ). 

ʅʘʨʘʚʥʦ, ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʩʝ ʫ ʧʨʘʢʩʠ ʩʫʩʨʝʪʘʣʝ ʩʘ ʨʘʟʣʠʯʠʪʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ ʢʦʿʠ ʙʠ ʩʝ ʤʦʛʣʠ ʧʦʜʚʝʩʪʠ ʧʦʜ ʧʦʿʘʤ ʧʨʠʨʦʜʥʠʭ ʢʘʪʘʩʪʨʦʬʘ ʠʣʠ 

ʠʟʫʟʝʪʥʠʭ ʦʢʦʣʥʦʩʪʠ. ʊʘʢʦ, ʫ ʿʝʜʥʦʤ ʩʣʫʯʘʿʫ ʫ ʢʦʤʝ ʩʝ ʨʘʜʠʣʦ ʦ ʠʟʣʠʚʘˁʫ ʥʘʬʪʝ 

ʠʟ ʪʘʥʢʝʨʘ, ʫʪʚʨʹʝʥʦ ʿʝ ʜʘ ʩʝ ʨʘʜʠ ʦ ʧʨʠʨʦʜʥʦʿ ʢʘʪʘʩʪʨʦʬʠ ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʜʦʰʣʦ ʜʦ 

ʟʘʛʘʹʝˁʘ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ. ɼʦʜʘʪʘʥ ʤʦʪʠʚ ʟʘ ʦʚʘʢʘʚ ʟʘʢˀʫʯʘʢ ʙʠʣʘ ʿʝ ʯʠˁʝʥʠʮʘ 

ʜʘ ʰʪʝʪʘ ʥʘʩʪʘʣʘ ʥʘ ʦʚʘʿ ʥʘʯʠʥ ʥʠʿʝ ʙʠʣʘ ʧʦʢʨʠʚʝʥʘ ʦʩʠʛʫʨʘˁʝʤ
233
, ʘ ʩʣʠʯʥʦ ʿʝ 

ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ ʧʦʧʣʘʚʘ ʰʠʨʦʢʠʭ ʨʘʟʤʝʨʘ ʫ ɸʫʩʪʨʠʿʠ ʠ ʅʝʤʘʯʢʦʿ ʢʦʿʝ ʩʫ ʪʘʢʦʹʝ 

ʦʢʘʨʘʢʪʝʨʠʩʘʥʝ ʢʘʦ ʧʨʠʨʦʜʥʝ ʢʘʪʘʩʪʨʦʬʝ.  

ɿʘʥʠʤˀʠʚ ʿʝ ʙʠʦ ʠ ʩʣʫʯʘʿ OAY
234

 ʫ ʢʦʤʝ ʿʝ ʛʨʯʢʘ ʚʣʘʜʘ ʠʩʧʣʘʪʠʣʘ ʧʦʤʝʥʫʪʦʿ 

ʢʦʤʧʘʥʠʿʠ ʥʘʢʥʘʜʫ ʫʩʣʝʜ ʦʪʢʘʟʠʚʘˁʘ ʣʝʪʦʚʘ ʧʨʝʤʘ ʉɸɼ 15. ʠ 16. ʩʝʧʪʝʤʙʨʘ ʢʘʦ ʠ 

ʪʨʦʰʢʦʚʝ ʟʘ ʧʦʚʨʘ˂ʘʿ Ăʥʘʩʫʢʘʥʠʭñ ʧʫʪʥʠʢʘ ʫ ɻʨʯʢʫ ʢʦʿʠ ʩʫ ʧʫʪʦʚʘʣʠ 18, 20 ʠ 26. 

ʩʝʧʪʝʤʙʨʘ, ʰʪʦ ʿʝ ʙʠʣʦ ʠʟʘʟʚʘʥʦ ʧʦʟʥʘʪʠʤ ʥʘʧʘʜʦʤ ʥʘ ʉʚʝʪʩʢʠ ʪʨʛʦʚʠʥʩʢʠ ʮʝʥʪʘʨ 

2001. ʛʦʜʠʥʝ. ʆʚʘʿ ʩʣʫʯʘʿ ʿʝ ʙʠʦ ʚʨʣʦ ʟʘʥʠʤˀʠʚ, ʿʝʨ ʩʝ ʧʦʩʪʘʚʠʣʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʫ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ (ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ɻʨʯʢʘ) ʤʦʛʣʝ ʫ ʦʚʘʢʚʠʤ ʦʢʦʣʥʦʩʪʠʤʘ ʜʘ ʧʦʤʦʛʥʫ 

                                                           
233

 NN 62/2000, Regime temporaire dôaides aux entreprises victimes des intemperies et de la maree noire 

[2000] OJ C380/9. ʅʝʩʫʤˁʠʚʦ ʙʠ ʩʝ ʧʦʜ ʧʦʿʘʤ ʧʨʠʨʦʜʥʝ ʢʘʪʘʩʪʨʦʬʝ ʤʦʛʘʦ ʧʦʜʚʝʩʪʠ ʠ ʥʝʜʘʚʥʠ 

ʝʢʦ-ʘʢʮʠʜʝʥʪ ʫ ʤʝʢʩʠʯʢʦʤ ʟʘʣʠʚʫ, ʫ ʪʝʨʠʪʦʨʠʿʘʣʥʠʤ ʚʦʜʘʤʘ ʉɸɼ-ʘ, ʛʜʝ ʿʝ ʜʦʰʣʦ ʜʦ ʝʢʩʧʣʦʟʠʿʝ 

ʥʘʬʪne ʧʣʘʪʬʦʨʤʝ ʢʦʤʧʘʥʠʿʝ BP ʠ ʟʘʛʘʹʝˁʘ ʤʦʨʘ ʦʛʨʦʤʥʠʭ ʨʘʟʤʝʨʘ. 
234

 Case T-268/06, Olympiaki Aeroporia Ypiresies (OAY) AE v. Commission [2008]. 
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ʩʚʦʿʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʜʘ ʥʘʜʦʢʘʥʜʝ ʰʪʝʪʫ, ʦʜʥʦʩʥʦ ʜʘ ʣʠ ʩʝ ʦʚʘʿ ʜʦʛʘʹʘʿ ʤʦʛʘʦ 

ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ ʢʘʦ ʠʟʫʟʝʪʥʘ ʦʢʦʣʥʦʩʪ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(2)(ʙ) ʋʌɽʋ? 

ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʧʦ ʦʚʦʤ ʧʠʪʘˁʫ ʟʘʫʟʝʣʘ ʥʝʛʘʪʠʚʘʥ ʩʪʘʚ, 

ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʩʫ ʤʝʨʝ ʛʨʯʢʝ ʚʣʘʜʝ ʙʠʣʝ ʩʘʤʦ ʠʥʜʠʨʝʢʪʥʦ ʧʦʚʝʟʘʥʝ ʩʘ ʧʦʩʣʝʜʠʮʘʤʘ 

ʥʘʧʘʜʘ ʥʘ ʉɸɼ 11. ʩʝʧʪʝʤʙʨʘ 2001. ʛʦʜʠʥʝ ʠ ʜʘ ʩʝ ʦʚʜʝ ʨʘʜʠ ʦ ʥʝʜʦʟʚʦˀʝʥʦʿ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʇʦʪʦʤ ʿʝ ʩʣʫʯʘʿ ʜʦʩʧʝʦ ʧʨʝʜ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʢʦʿʠ ʿʝ ʩʤʘʪʨʘʦ 

ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ ʧʦʛʨʝʰʠʣʘ ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʯʠˁʝʥʠʯʥʦʛ ʩʪʘˁʘ ʠ ʜʘ ʠʟ (ʪʘʜʘ 

ʚʘʞʝ˂ʝʛ) ʯʣʘʥʘ 87(2)(ʙ) ʋʛʦʚʦʨʘ ʦ ɽɿ ʥʝ ʧʨʦʠʩʪʠʯʝ ʜʘ ʜʠʨʝʢʪʥʘ ʚʝʟʘ ʠʟʤʝʹʫ 

ʠʟʫʟʝʪʥʝ ʦʢʦʣʥʦʩʪʠ ʠ ʧʨʦʫʟʨʦʢʦʚʘʥʝ ʰʪʝʪʝ ʤʦʨʘ ʜʘ ʧʦʩʪʦʿʠ ʫ ʠʩʪʦ ʚʨʝʤʝ. 

ʐʪʘʚʠʰʝ, ʪʘʢʚʘ ʚʝʟʘ ʤʦʞʝ ʙʠʪʠ ʫʪʚʨʹʝʥʘ ʠ ʥʘʢʥʘʜʥʦ, ʤʘʢʘʨ ʛʫʙʠʪʘʢ ʥʘʩʪʘʦ ʫʙʨʟʦ 

ʥʘʢʦʥ ʧʨʝʜʤʝʪʥʦʛ ʜʦʛʘʹʘʿʘ. ɼʘʢʣʝ, ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʥʠʿʝ ʧʨʠʭʚʘʪʠʦ ʘʨʛʫʤʝʥʪʝ 

ʂʦʤʠʩʠʿʝ ʫ ʧʦʛʣʝʜʫ ʧʦʩʪʦʿʘˁʘ ʦʚʝ ʚʝʟʝ, ʢʘʦ ʥʠ ʯʠˁʝʥʠʮʫ ʜʘ ʩʫ ʘʚʠʦ-ʧʨʝʚʦʟʥʠʮʠ 

ʤʦʨʘʣʠ ʜʘ ʨʝʟʝʨʚʠʰʫ ʣʝʪʝʣʠʮʫ ʫ ʮʠˀʫ ʠʟʙʝʛʘʚʘˁʘ ʧʦʩʣʝʜʠʮʘ ʥʘʧʘʜʘ ʥʘ ʉʚʝʪʩʢʠ 

ʪʨʛʦʚʠʥʩʢʠ ʮʝʥʪʘʨ, ʿʝʨ ʙʠ ʫ ʧʦʪʦˁʝʤ ʩʣʫʯʘʿʫ ʪʘʢʘʚ ʟʘʭʪʝʚ ʥʝʛʠʨʘʦ ʩʪʘʚ ʜʘ ʩʝ ʫ 

ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʠʟʫʟʝʪʥʦʿ ʦʢʦʣʥʦʩʪʠ ʠʣʠ ʚʠʰʦʿ ʩʠʣʠ ʫ ʩʢʣʘʜʫ ʩʘ 

ʨʘʥʠʿʝ ʜʦʥʝʪʠʤ ʉʘʦʧʰʪʝˁʝʤ (Communication) ʠʟ 2001. ʛʦʜʠʥʝ
235
. ʉʪʦʛʘ,  

ʟʘʢˀʫʯʝʥʦ ʿʝ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʧʦʤʦ˂ʠ ʥʘʤʝˁʝʥʦʿ ʦʪʢʣʘˁʘˁʫ ʰʪʝʪʝ 

ʥʘʩʪʘʣʝ ʫʩʣʝʜ ʠʟʫʟʝʪʥʠʭ ʦʢʦʣʥʦʩʪʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(2)(ʙ) ʋʌɽʋ (ʪʘʜʘ ʯʣʘʥʘ 

87(2)(ʙ) ʋʛʦʚʦʨʘ ʦ ɽɿ), ʢʦʿʘ ʿʝ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. 

ɿʘʥʠʤˀʠʚ ʿʝ ʙʠʦ ʠ ʩʣʫʯʘʿ Atzeni
236
, ʛʜʝ ʿʝ ʠʪʘʣʠʿʘʥʩʢʘ ʚʣʘʜʘ ʜʘʣʘ ʯʝʪʠʨʠ 

ʟʘʿʤʘ ʧʦ ʥʠʞʠʤ ʢʘʤʘʪʥʠʤ ʩʪʦʧʘʤʘ ʧʦˀʦʧʨʠʚʨʝʜʥʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʘ ʩʫ ʙʠʣʘ 

ʬʠʥʘʥʩʠʿʩʢʠ ʫʛʨʦʞʝʥʘ ʫʩʣʝʜ ʥʝʧʦʚʦˀʥʠʭ ʪʨʞʠʰʥʠʭ ʢʨʝʪʘˁʘ. ʉʫʜ ʿʝ ʩʤʘʪʨʘʦ ʜʘ, ʩ 

ʦʙʟʠʨʦʤ ʥʘ ʩʪʘʚ ʜʘ ʩʝ ʯʣʘʥ 87(2)(ʙ) ʤʦʨʘ ʪʫʤʘʯʠʪʠ ʫʩʢʦ, ʯʠˁʝʥʠʮʘ ʜʘ ʩʫ ʢʘʤʘʪʥʝ 

ʩʪʦʧʝ ʥʘ ʪʨʞʠʰʪʫ ʫ ʪʦʤ ʪʨʝʥʫʪʢʫ ʙʠʣʝ ʚʠʩʦʢʝ ʥʝ ʤʦʛʫ ʙʠʪʠ ʧʦʜʚʝʜʝʥʝ ʧʦʜ 

ʠʟʫʟʝʪʥʝ ʦʢʦʣʥʦʩʪʠ. ʉʫʜ ʿʝ ʫʟʝʦ ʫ ʦʙʟʠʨ ʜʘ ʩʫ ʩʝ ʢʦʤʧʘʥʠʿʝ ʧʨʠʤʘʦʮʠ ʧʦʤʦ˂ʠ ʫ 

ʦʚʦʤ ʩʣʫʯʘʿʫ ʩʫʦʯʠʣʝ ʩʘ ʫʦʙʠʯʘʿʝʥʠʤ ʪʨʞʠʰʥʠʤ ʨʠʟʠʮʠʤʘ ʠ ʥʝʧʦʚʦˀʥʠʤ 

ʧʦʩʣʦʚʥʠʤ ʘʤʙʠʿʝʥʪʦʤ ʩʘ ʢʦʿʠʤ ʩʝ ʤʦʞʝ ʩʫʦʯʠʪʠ ʙʠʣʦ ʢʦʿʘ ʢʦʤʧʘʥʠʿʘ ʫ ʙʠʣʦ ʢʦʤ 

ʩʝʢʪʦʨʫ. ʆʚʘʢʘʚ ʩʪʘʚ ʥʠʩʫ ʜʦʚʝʣʠ ʫ ʧʠʪʘˁʝ ʥʠ ʥʘʚʦʜʠ ʜʘ ʩʫ ʧʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ 
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transport industry, COM (2001) 574 final, 10 October, 2001. 
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 Cases C-346/03 and C-529/03, Giuseppe Atzeni and others v. Regione autonoma della Sardegna 

[2006] ECR I-1875. 
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ʙʠʣʝ ʩʫʦʯʝʥʝ ʩʘ ʩʫʰʦʤ, ʙʫʜʫ˂ʠ ʜʘ, ʧʦ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʥʠʿʝ ʜʦʢʘʟʘʥʘ ʩʫʨʦʚʦʩʪ 

(severity, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʚʨʝʤʝʥʩʢʠʭ ʫʩʣʦʚʘ, ʥʠʪʠ ʥʘʧʨʘʚˀʝʥʘ ʧʨʦʮʝʥʘ ʛʫʙʠʪʘʢʘ 

ʢʦʿʝ ʩʫ ʫʩʣʝʜ ˁʠʭ ʧʨʝʪʨʧʝʣʠ ʧʦˀʦʧʨʠʚʨʝʜʥʠʮʠ. ʉʪʦʛʘ, ʉʫʜ ʿʝ ʟʘʢˀʫʯʠʦ ʜʘ ʩʝ ʫ 

ʦʚʠʤ ʦʢʦʣʥʦʩʪʠʤʘ ʥʝ ʤʦʞʝ ʧʨʠʤʝʥʠʪʠ ʯʣʘʥ 87(2)(ʙ), ʰʪʦ ʥʝ ʠʩʢˀʫʯʫʿʝ ʤʦʛʫ˂ʥʦʩʪ 

ʜʘ ʩʝ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʦʜʦʙʨʠ ʧʦ ʦʩʥʦʚʫ ʯʣʘʥʘ 87(3)(ʮ) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʪʦ ʿʝʩʪ, 

ʯʣʘʥ 107 (3)(ʮ) ʋʌɽʋ). 

 

2.4 ʇʦʤʦ˂ ʜʘʪʘ ʧʨʠʚʨʝʜʠ ʨʝʛʠʦʥʘ ʉʘʚʝʟʥʝ ʈʝʧʫʙʣʠʢʝ ʅʝʤʘʯʢʝ ʧʦʛʦʹʝʥʠʭ ˁʝʥʦʤ 

ʧʦʜʝʣʦʤ 

 

ɱʝʜʘʥ ʦʜ ʨʝʪʢʠʭ ʩʣʫʯʘʿʝʚʘ ʢʘʜʘ ʩʝ ʦʚʘ ʦʜʨʝʜʙʘ ʧʨʠʤʝʥʠʣʘ ʫ ʧʨʘʢʩʠ ʙʠʦ ʿʝ 

ʩʣʫʯʘʿ New Länder
237

 ʫ ʢʦʤʝ ʿʝ ʥʝʤʘʯʢʘ ʚʣʘʜʘ ʩʤʘʪʨʘʣʘ ʜʘ ʩʝ ʧʦʤʝʥʫʪʠ ʯʣʘʥ ʤʦʞʝ 

ʪʫʤʘʯʠʪʠ ʥʘ ʥʘʯʠʥ ʜʘ ʩʝ ˁʠʤʝ ʜʦʧʫʰʪʘ ʧʫʥʘ ʢʦʤʧʝʥʟʘʮʠʿʘ ʟʘ ʝʢʦʥʦʤʩʢʦ 

ʥʘʟʘʜʦʚʘˁʝ ʥʦʚʠʭ ʟʝʤʘˀʘ (Länder). ʉʫʜ ʿʝ ʙʠʦ ʜʨʫʛʘʯʠʿʝʛ ʩʪʘʚʘ ʠ ʩʤʘʪʨʘʦ ʿʝ ʜʘ ʿʝ 

ʪʘʢʚʦ ʨʝʟʦʥʦʚʘˁʝ ʥʝʤʘʯʢʝ ʚʣʘʜʝ ʙʠʣʦ ʧʨʦʪʠʚʥʦ ʩʤʠʩʣʫ ʠ ʧʨʠʨʦʜʠ ʪʘʜʘʰˁʝʛ 

ʯʣʘʥʘ 87(2)(ʮ), ʜʦʢ ʩʫ ʩ ʜʨʫʛʝ ʩʪʨʘʥʝ ʨʘʟʣʠʢʝ ʫ ʨʘʟʚʠʿʝʥʦʩʪʠ ʠʟʤʝʹʫ Ăʩʪʘʨʠʭñ ʠ 

Ăʥʦʚʠʭñ ʪʝʨʠʪʦʨʠʿʘ ʧʦʪʠʮʘʣʝ ʠʟ ʜʨʫʛʠʭ ʨʘʟʣʦʛʘ, ʘ ʥʝ ʦʥʠʭ ʛʝʦʛʨʘʬʩʢʝ ʧʨʠʨʦʜʝ ʠʣʠ 

ʨʘʥʠʿʠʭ ʨʘʟʣʠʢʘ ʫ ʜʨʫʰʪʚʝʥʦ-ʝʢʦʥʦʤʩʢʦʤ ʩʠʩʪʝʤʠʤʘ ʫ ʦʚʘ ʜʚʘ ʜʝʣʘ ʜʘʥʘʰˁʝ 

ʅʝʤʘʯʢʝ
238
. ɼʘʢʣʝ, ʧʨʝʤʘ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʧʦʜ ʝʢʦʥʦʤʩʢʠʤ ʪʝʰʢʦ˂ʘʤʘ 

ʧʨʦʫʟʨʦʢʦʚʘʥʠʭ ʧʦʜʝʣʦʤ ʅʝʤʘʯʢʝ 1948. ʛʦʜʠʥʝ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʩʝ ʝʢʦʥʦʤʩʢʝ 

ʪʝʰʢʦ˂ʝ ʧʨʦʫʟʨʦʢʦʚʘʥʝ ʫ ʥʝʢʠʤ ʦʙʣʘʩʪʠʤʘ ʅʝʤʘʯʢʝ ʠʟʦʣʘʮʠʿʦʤ ʢʦʿʘ ʿʝ ʙʠʣʘ 

ʨʝʟʫʣʪʘʪ ʪʝ ʧʦʜʝʣʝ, ʥʘ ʧʨʠʤʝʨ ʧʨʝʢʠʜ ʢʦʤʫʥʠʢʘʮʠʦʥʠʭ ʚʝʟʘ ʠʣʠ ʛʫʙʠʪʘʢ ʪʨʞʠʰʪʘ. 

ʇʨʠʤʝʥʘ ʯʣʘʥʘ 87(2)(ʮ) ʙʠ ʙʠʣʘ ʤʦʛʫ˂ʘ ʿʝʜʠʥʦ ʧʦʜ ʠʜʝʥʪʠʯʥʠʤ ʫʩʣʦʚʠʤʘ ʢʘʦ ʰʪʦ 

ʩʫ ʦʥʠ ʢʦʿʠ ʙʠ ʩʝ ʦʜʥʦʩʠʣʠ ʥʘ ʩʪʘʨʝ ʪʝʨʠʪʦʨʠʿʝ ʟʘ ʚʨʝʤʝ ʧʝʨʠʦʜʘ ʢʦʿʠ ʧʨʝʪʭʦʜʠ 

ʜʘʪʫʤʫ ʧʨʠʩʘʿʝʜʠˁʝˁʘ. 
 

ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʘʚʝʜʝʥʦ, ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʥʝʤʘʯʢʘ ʚʣʘʜʘ ʥʠʿʘ ʧʦʢʘʟʘʣʘ 

ʥʝʦʧʭʦʜʥʦʩʪ ʩʧʦʨʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʟʘ ʧʨʝʚʘʟʠʣʘʞʝˁʝ ʝʢʦʥʦʤʩʢʠʭ ʪʝʰʢʦ˂ʘ 

ʧʨʦʫʟʨʦʢʦʚʘʥʠʭ ʧʦʜʝʣʦʤ, ʧʘ ʿʝ ʩʪʦʛʘ ʟʘʢˀʫʯʠʦ ʜʘ ʿʝ ʧʨʝʢʨʰʝʥ ʯʣʘʥ 87(2)(ʮ) 

ʋʛʦʚʦʨʘ ʦ ɽɿ. ʆʚʘʿ ʩʣʫʯʘʿ ʿʝ ʧʦʢʘʟʘʦ ʜʘ ʧʦʤʝʥʫʪʫ ʦʜʨʝʜʙʫ ʚʘˀʘ ʪʫʤʘʯʠʪʠ ʥʘ 

ʥʘʯʠʥ ʜʘ ʩʝ ʦʥ ʧʨʠʤʝˁʫʿʝ ʟʘ ʨʝʰʘʚʘˁʝ ʝʢʦʥʦʤʩʢʠʭ ʪʝʰʢʦ˂ʘ ʥʘʩʪʘʣʠʭ 
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 Case C-156/98, Germany v. Commission (New Länder) [1999] ECR I-6857. 
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 ʊʘʯʢʘ 55. ʆʜʣʫʢʝ ʉʫʜʘ. 
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ʛʝʦʛʨʘʬʩʢʦʤ ʧʦʜʝʣʦʤ 1948. ʘ ʥʝ ʟʘ ʨʝʰʘʚʘˁʝ ʪʝʰʢʦ˂ʘ ʅʝʤʘʯʢʝ ʫʩʣʝʜ ʧʦʪʨʝʙʝ 

ʝʢʦʥʦʤʩʢʝ ʠʥʢʦʨʧʦʨʘʮʠʿʝ ʥʝʢʘʜʘʰˁʝ ʠʩʪʦʯʥʝ ʅʝʤʘʯʢʝ ʫ ˁʝʥ ʧʨʠʚʨʝʜʥʠ 

ʩʠʩʪʝʤ
239

. 

ɹʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʰʪʦ ʿʝ ʫ ʧʨʘʢʩʠ ʙʠʣʦ ʿʦʰ ʥʝʢʦʣʠʮʠʥʘ ʩʣʠʯʥʠʭ ʩʣʫʯʘʿʝʚʘ, 

ʦʩʪʘʿʝ ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʦʚʘ ʦʜʨʝʜʙʘ ʜʘʥʘʩ ʚʝʦʤʘ ʨʝʪʢʦ ʧʨʠʤʝˁʫʿʝ, ʧʘ ʩʫ ʩʪʦʛʘ 

ʦʧʨʘʚʜʘʥʠ ʟʘʭʪʝʚʠ ʟʘ ˁʝʥʠʤ ʫʢʠʜʘˁʝʤ. ʀʧʘʢ, ʪʦ ʿʦʰ ʫʚʝʢ ʥʠʿʝ ʫʯʠˁʝʥʦ ʰʪʦ ʥʝ 

ʟʥʘʯʠ ʜʘ ʩʝ ʪʘʢʘʚ ʩʮʝʥʘʨʠʦ ʥʝ˂ʝ ʜʝʩʠʪʠ ʫ ʙʫʜʫ˂ʥʦʩʪʠ.  

 

3. ɼʨʞʘʚʥʘ ʧʦʤʦ˂ ʢʦʿa ʤʦʞʝ ʜʘ ʥʝ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ 

ʪʨʞʠʰʪʫ  

 

3.1 ʆʧʰʪʝ ʥʘʧʦʤʝʥʝ 

 

ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʯʣʘʥʘ 107(2) ʋʌɽʋ ʢʦʿʠ ʛʦʚʦʨʠ ʦ ʚʠʜʦʚʠʤʘ ʧʦʤʦ˂ʠ ʢʦʿʠ ʩʫ 

ʢʦʤʧʘʪʠʙʠʣʥʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʝʤ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʩʝ ʨʘʜʠ ʦ ʧʦʤʦ˂ʠ ʢʦʿʘ 

ʤʦʞʝ (ʜʘʢʣʝ, ʥʝ ʤʦʨʘ) ʙʠʪʠ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʀʟ ʦʚʝ 

ʯʠˁʝʥʠʮʝ ʧʨʦʠʩʪʠʯʝ ʠ ʩʫʰʪʠʥʩʢʘ ʨʘʟʣʠʢʘ ʫ ʢʘʨʘʢʪʝʨʫ ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʠʤʘ 

ʂʦʤʠʩʠʿʘ ʨʘʩʧʦʣʘʞʝ. ʋ ʧʨʚʦʿ ʩʠʪʫʘʮʠʿʠ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʠʩʫ ʦʙʘʚʝʟʥʝ ʜʘ ʫ 

ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 108. ʋʌɽʋ  ʥʦʪʠʬʠʢʫʿʫ ʧʦʤʦ˂ ʂʦʤʠʩʠʿʠ, ʚʝ˂ ʩʝ ʦʥʘ ʘʫʪʦʤʘʪʩʢʠ 

ʠʟʫʟʠʤʘ ʦʜ ʦʚʝ ʦʙʘʚʝʟʝ, ʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʿʝʜʠʥʦ ʤʦʨʘʿʫ ʦ ʜʦʜʝˀʝʥʦʿ ʧʦʤʦ˂ʠ 

ʦʙʘʚʝʩʪʠʪʠ ʂʦʤʠʩʠʿʫ. ʂʦʤʠʩʠʿʘ, ʜʘʢʣʝ, ʩʘʤʦ ʫʪʚʨʹʫʿʝ ʜʘ ʣʠ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ 

ʩʧʘʜʘ ʫ ʥʝʢʫ ʦʜ ʢʘʪʝʛʦʨʠʿʘ ʢʦʿʝ ʩʫ ʘʫʪʦʤʘʪʩʢʠ ʠʟʫʟʝʪʝ ʦʜ ʥʦʪʠʬʠʢʘʮʠʿʝ.  

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʢʘʜ ʿʝ ʨʝʯ ʦ ʯʣʘʥʫ 107(3) ʋʌɽʋ, ʂʦʤʠʩʠʿʘ ʜʦʥʦʩʠ ʦʜʣʫʢʫ ʦ 

ʪʦʤʝ ʜʘ ʣʠ ʿʝ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ ʠʣʠ ʥʝ, 

ʧʨʠ ʯʝʤʫ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʧʨʚʦ ʜʘ ʥʦʪʠʬʠʢʫʿʫ ʧʦʤʦ˂ ʂʦʤʠʩʠʿʠ (ʟʘ ʨʘʟʣʠʢʫ 

ʦʜ ʩʪʘʚʘ 2. ʠʩʪʦʛ ʯʣʘʥʘ), ʧʘ ʪʝʢ ʫʢʦʣʠʢʦ ʠʭ ʂʦʤʠʩʠʿʘ ʦʜʦʙʨʠ, ʧʨʝʜʣʦʞʝʥʘ ʤʝʨʘ 

ʧʦʤʦ˂ʠ ˂ʝ ʙʠʪʠ ʝʬʝʢʪʠʚʥʦ ʩʧʨʦʚʝʜʝʥʘ. ʄʝʹʫʪʠʤ, ʂʦʤʠʩʠʿʘ ʤʦʞʝ ʜʘ ʧʨʝʜʣʦʞʝʥʫ 

ʤʝʨʫ ʦʜʙʠʿʝ ʠʣʠ ʟʘʪʨʘʞʠ ʠʟʤʝʥʝ ʧʨʝʜʣʦʞʝʥʝ ʤʝʨʝ, ʰʪʦ ʩʚʝ ʩʢʫʧʘ ʧʨʝʜʩʪʘʚˀʘ 

ʜʦʢʘʟ ʜʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʦʥʘ ʠʤʘ ʤʥʦʛʦ ʰʠʨʫ ʩʣʦʙʦʜʫ ʜʝʣʦʚʘˁʘ ʥʝʛʦ ʫ ʧʨʝʪʭʦʜʥʦʿ 
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 ʀ ʜʘʥ ʜʘʥʘʩ, ʫʩʣʝʜ ʚʝʣʠʢʠʭ ʬʠʥʘʥʩʠʿʩʢʠʭ ʠʟʜʘʪʘʢʘ ʨʘʟʚʠʿʝʥʠʿʝʛ, ʟʘʧʘʜʥʦʛ ʜʝʣʘ, ʅʝʤʘʯʢʝ ʢʘ 

ʠʩʪʦʢʫ ʧʦʩʪʦʿʝ ʙʨʦʿʥʝ ʝʢʦʥʦʤʩʢʦ-ʧʦʣʠʪʠʯʢʝ Ăʪʨʟʘʚʠʮʝñ. 



154 

 

ʩʠʪʫʘʮʠʿʠ. ɼʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʧʨʝʦʩʪʘʿʝ ʜʘ ʩʝ ʥʘ ʦʜʣʫʢʫ ʂʦʤʠʩʠʿʝ 

ʞʘʣʝ ʆʧʰʪʝʤ ʩʫʜʫ (ʨʘʥʠʿʝ ʉʫʜʫ ʧʨʚʝ ʠʥʩʪʘʥʮʝ). ʂʘʢʚʘ ʛʦʜ ʦʜʣʫʢʘ ʙʠʣʘ, ʂʦʤʠʩʠʿʘ 

˂ʝ ʤʦ˂ʠ ʜʘ ʦʜʦʙʨʠ ʩʘʤʦ ʦʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʢʦʿʝ ʩʝ ʤʦʛʫ ʩʚʨʩʪʘʪʠ ʧʦʜ ʢʘʪʝʛʦʨʠʿʝ 

ʩʘʜʨʞʘʥʝ ʫ ʯʣʘʥʫ 107(3) ʠ ʥʠʰʪʘ ʚʘʥ ʪʦʛʘ. 

ɼʘˀʝ, ʧʨʦʮʝʥʘ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʤʝʨʝ ʧʦʤʦ˂ʠ ʚʨʰʠ˂ʝ ʩʝ ʫ ʢʦʥʪʝʢʩʪʫ ʋʥʠʿʝ 

ʢʘʦ ʮʝʣʠʥʝ, ʘ ʥʝ ʧʦʿʝʜʠʥʘʯʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ
240
. ʊʘʢʚʦ ʨʝʰʝˁʝ ʿʝ ʥʘ ʤʝʩʪʫ, ʿʝʨ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʨʠʣʠʢʦʤ ʜʦʜʝʣʝ ʧʦʤʦ˂ʠ ʚʦʜʝ ʨʘʯʫʥʘ ʧʨʝ ʩʚʝʛʘ ʦ ʥʘʮʠʦʥʘʣʥʠʤ 

ʠʥʪʝʨʝʩʠʤʘ, ʘ ʥʝ ʦ ʠʥʪʝʨʝʩʠʤʘ ʋʥʠʿʝ. ʆʩʠʤ ʪʦʛʘ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʤʝʨʘ ʧʦʤʦ˂ʠ ʙʫʜʝ 

ʟʘʠʩʪʘ ʥʝʦʧʭʦʜʥʘ ʧʨʠʤʘʦʮʫ, ʫ ʩʤʠʩʣʫ ʜʘ ʩʝ ʥʝʢʘ ʘʢʪʠʚʥʦʩʪ ʢʦʿʘ ʿʝ ʫ ʠʥʪʝʨʝʩʫ 

ʋʥʠʿʝ ʥʝ ʙʠ ʤʦʛʣʘ ʩʧʨʦʚʝʩʪʠ ʫ ˁʝʥʦʤ ʦʜʩʫʩʪʚʫ. ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʤʝʨʘ ʧʦʤʦ˂ʠ 

ʤʦʨʘ ʠʤʘʪʠ ʧʦʜʩʪʠʮʘʿʘʥ ʢʘʨʘʢʪʝʨ ʫ ʧʦʛʣʝʜʫ ʨʘʟʚʦʿʘ ʝʢʦʥʦʤʩʢʠʭ ʘʢʪʠʚʥʦʩʪʠ (ʥʘ 

ʧʨʠʤʝʨ, ʜʦʚʦʜʠ ʜʦ ʟʘʧʦʰˀʘʚʘˁʘ ʥʦʚʠʭ ʨʘʜʥʠʢʘ ʠ ʩʣʠʯʥʦ), ʰʪʦ ʟʥʘʯʠ ʜʘ ʫʢʦʣʠʢʦ 

ʙʠ ʢʦʤʧʘʥʠʿʘ ʧʨʠʤʘʣʘʮ ʧʦʤʦ˂ʠ ʠʦʥʘʢʦ ʧʨʝʜʫʟʝʣʘ ʦʜʛʦʚʘʨʘʿʫ˂ʫ ʧʦʩʣʦʚʥʫ ʦʜʣʫʢʫ ʠ 

ʫ ʦʜʩʫʩʪʚʫ ʧʦʤʦ˂ʠ, ʪʦ ʥʝ ʙʠ ʙʠʦ ʦʩʥʦʚ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(3) ʋʌɽʋ
241
. ʅʘʿʟʘʜ, 

ʚʠʩʠʥʘ ʠ ʪʨʘʿʘˁʝ ʧʦʤʦ˂ʠ, ʦʧʘʩʥʦʩʪʠ ʦʜ Ăʧʨʝʣʠʚʘˁʘñ ʪʝʰʢʦ˂ʘ ʠʟ ʿʝʜʥʝ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʫ ʜʨʫʛʫ, ʢʘʦ ʠ ʩʪʝʧʝʥ ʫʛʨʦʞʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʤʦʨʘʿʫ ʙʠʪʠ 

ʧʨʦʧʦʨʮʠʦʥʘʣʥʠ ʚʘʞʥʦʩʪʠ ʮʠˀʘ ʧʦʤʦ˂ʠ (ʢʦʿʠ ʤʦʨʘ ʙʠʪʠ ʦʜ ʦʧʰʪʝʛ ʠʥʪʝʨʝʩʘ)
242

. 

ʇʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʜʘʪʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(3) ʂʦʤʠʩʠʿʘ ʢʦʨʠʩʪʠ ʠ ʪʘʢʦʟʚʘʥʠ Ăʙʘʣʘʥʩʠʨʥʠ 

ʪʝʩʪñ (balancing test, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʢʦʿʠ ʩʝ ʩʘʩʪʦʿʠ ʫ ʪʦʤʝ ʰʪʦ ˂ʝ ʂʦʤʠʩʠʿʘ 

ʦʜʤʝʨʘʚʘʪʠ ʧʦʟʠʪʠʚʥʝ ʝʬʝʢʪʝ ʜʘʪʝ ʧʦʤʦ˂ʠ ʫ ʦʜʥʦʩʫ ʥʘ ˁʝʥʝ ʥʝʛʘʪʠʚʥʝ ʝʬʝʢʪʝ, ʧʘ 

ʫʢʦʣʠʢʦ ʧʦʟʠʪʠʚʥʠ ʝʬʝʢʪʠ ʧʨʝʚʘʛʥʫ ʥʘʜ ʥʝʛʘʪʠʚʥʠʤ, ʧʦʤʦ˂ ˂ʝ ʙʠʪʠ ʜʦʧʫʰʪʝʥʘ ʠ 

ʦʙʨʥʫʪʦ. ʆʚʘʿ ʪʝʩʪ ʂʦʤʠʩʠʿʘ ʿʝ ʙʣʠʞʝ ʨʘʟʨʘʜʠʣʘ ʫ ɸʢʮʠʦʥʦʤ ʧʣʘʥʫ ʟʘ ʜʨʞʘʚʥʫ 

ʧʦʤʦ˂, ʢʘʦ ʠ ʆʢʚʠʨʫ ʟʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʟʘ ʠʩʪʨʘʞʠʚʘˁʝ ʠ ʨʘʟʚʦʿ ʠ 

ʠʥʦʚʘʮʠʿʝ
243
, ʫ ʢʦʤʝ ʿʝ ʥʘʚʝʣʘ ʜʘ ʩʝ ʦʚʘʿ ʪʝʩʪ ʩʘʩʪʦʿʠ ʠʟ ʪʨʠ ʬʘʟʝ, ʦʜ ʢʦʿʠʭ ʩʝ ʧʨʚʝ 

ʜʚʝ ʦʜʥʦʩʝ ʥʘ ʧʦʟʠʪʠʚʥʝ ʝʬʝʢʪʝ, ʘ ʧʦʩʣʝʜˁʘ ʥʘ ʥʝʛʘʪʠʚʥʝ. ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʨʚʝ ʜʚʝ 
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ʬʘʟʝ, ʂʦʤʠʩʠʿʘ ˂ʝ, ʧʨʝ ʩʚʝʛʘ, ʫʪʚʨʜʠʪʠ ʜʘ ʣʠ ʿʝ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʧʦʤʦ˂ʠ ʟʘʠʩʪʘ 

ʫʩʤʝʨʝʥʘ ʢʘ ʦʩʪʚʘʨʝˁʫ ʮʠˀʘ ʦʜ ʦʧʰʪʝʛ, ʢʦʤʫʥʠʪʘʨʥʦʛ ʠʥʪʝʨʝʩʘ (ʥʘ ʧʨʠʤʝʨ, ʨʘʩʪ 

ʟʘʧʦʩʣʝʥʦʩʪʠ, ʟʘʰʪʠʪʘ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ ʠ ʩʣʠʯʥʦ), ʢʘʦ ʠ ʜʘ ʣʠ ʿʝ ʧʦʤʦ˂ ʫ ʩʪʘˁʫ 

ʜʘ ʨʝʰʠ ʦʜʨʝʹʝʥʝ ʪʨʞʠʰʥʝ ʥʝʜʦʩʪʘʪʢʝ, ʠʣʠ ʧʦʩʪʠʛʥʝ ʥʝʢʠ ʜʨʫʛʠ ʮʠˀ. ʉ ʪʠʤ ʫ 

ʚʝʟʠ, ʠʩʧʠʪʘ˂ʝ ʩʝ ʜʘ ʣʠ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʠʥʩʪʨʫʤʝʥʪ ʧʦʣʠʪʠʢʝ 

ʢʦʥʢʫʨʝʥʮʠʿʝ, ʜʘ ʣʠ ʦʥʘ ʠʤʘ ʧʦʜʩʪʠʮʘʿʘʥ ʝʬʝʢʘʪ ʠ ʥʘʿʟʘʜ, ʜʘ ʣʠ ʿʝ ʤʝʨʘ ʧʦʤʦ˂ʠ 

ʧʨʦʧʦʨʮʠʦʥʘʣʥʘ, ʦʜʥʦʩʥʦ ʜʘ ʣʠ ʙʠ ʠʩʪʘ ʧʨʦʤʝʥʘ ʫ ʧʦʥʘʰʘˁʫ ʢʦʤʧʘʥʠʿʝ ʙʠʣʘ 

ʧʦʩʪʠʛʥʫʪʘ ʠ ʩʘ ʤʘˁʠʤ ʠʟʥʦʩʦʤ ʧʦʤʦ˂ʠ? ʅʘʢʦʥ ʩʧʨʦʚʦʹʝˁʘ ʦʚʝ ʜʚʝ ʬʘʟʝ, 

ʂʦʤʠʩʠʿʘ ˂ʝ ʥʘ ʢʨʘʿʫ ʠʩʧʠʪʘʪʠ ʜʘ ʣʠ ʿʝ ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʧʦʤʦ˂ʠ ʜʦʚʝʣʘ ʜʦ 

ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʠ ʫʪʠʮʘʿʘ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʠ ʫ 

ʢʦʤ ʦʙʠʤʫ, ʢʘʢʦ ʙʠ ʥʘ ʢʨʘʿʫ ʫʪʚʨʜʠʣʘ ʜʘ ʣʠ ʿʝ ʫʢʫʧʘʥ ʙʠʣʘʥʩ ʦʚʠʭ ʝʬʝʢʘʪʘ 

ʧʦʟʠʪʠʚʘʥ ʠʣʠ ʥʝ
244

. 

ʇʦʨʝʜ ʙʘʣʘʥʩʠʨʥʦʛ ʪʝʩʪʘ ʠ ɸʢʮʠʦʥʦʛ ʧʣʘʥʘ, ʤʦʨʘ ʩʝ ʧʦʤʝʥʫʪʠ ʠ ʜʘ ʿʝ 

ʂʦʤʠʩʠʿʘ ʠʟʜʘʣʘ ʥʝʢʦʣʠʮʠʥʫ ʦʙʘʚʝʰʪʝˁʘ, ʩʤʝʨʥʠʮʘ, ʦʢʚʠʨʘ, ʩʘʦʧʰʪʝˁʘ ʠʣʠ 

ʧʨʝʧʦʨʫʢʘ ʫ ʢʦʿʠʤʘ ʿʝ ʥʘʩʪʦʿʘʣʘ ʜʘ ʙʣʠʞʝ ʨʘʩʪʫʤʘʯʠ ʩʚʦʿ ʩʪʘʚ ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʘ 

87(3) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ 107(3) ʋʌɽʋ). ʋ ʚʝʟʠ ʩʘ ʦʚʠʤ ʘʢʪʠʤʘ, ʪʨʝʙʘ ʦʜʤʘʭ 

ʠʩʪʘ˂ʠ ʜʚʝ ʚʘʞʥʝ ʯʠˁʝʥʠʮʝ. ʇʨʚʦ, ʮʠˀ ʜʦʥʦʰʝˁʘ ʦʚʠʭ ʘʢʘʪʘ ʥʝʩʫʤˁʠʚʦ ʿʝ ʣʝʞʘʦ 

ʫ ʞʝˀʠ ʂʦʤʠʩʠʿʝ ʜʘ ʧʦʚʝ˂ʘ ʩʪʝʧʝʥ ʧʨʘʚʥʝ ʩʠʛʫʨʥʦʩʪʠ ʠ ʧʦʤʦʛʥʝ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ ʠ ˁʠʭʦʚʠʤ ʦʨʛʘʥʠʤʘ ʧʨʠʣʠʢʦʤ ʜʦʥʦʰʝˁʘ ʦʜʣʫʢʘ ʦ ʜʦʜʝʣʠ ʧʦʤʦ˂ʠ. 

ʆʚʘʢʚʦ ʦʧʨʝʜʝˀʝˁʝ ʿʝ ʦʜ ʥʝʩʫʤˁʠʚʦʛ ʟʥʘʯʘʿʘ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʙʫʜʫ˂ʠ ʜʘ ʦʥʝ, ʫ 

ʧʨʠʥʮʠʧʫ, ʫʥʘʧʨʝʜ ʟʥʘʿʫ ʢʘʢʘʚ ˂ʝ ʙʠʪʠ ʩʪʘʚ ʂʦʤʠʩʠʿʝ ʫ ʦʜʥʦʩʫ ʥʘ ʜʘʪʫ ʤʝʨʫ 

ʧʦʤʦ˂ʠ ʠ ʪʘʢʦ ʰʪʝʜʝ ʢʘʢʦ ʚʨʝʤʝ ʠ ʬʠʥʘʥʩʠʿʩʢʘ ʩʨʝʜʩʪʚʘ, ʪʘʢʦ ʠ ʜʨʫʛʝ ʨʝʩʫʨʩʝ. 

ɼʨʫʛʦ, ʧʦʩʪʘʚʠʣʦ ʩʝ ʫ ʧʨʘʢʩʠ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʫ ʦʚʠ ʘʢʪʠ ʦʙʘʚʝʟʫʿʫ˂ʝʛ ʢʘʨʘʢʪʝʨʘ ʟʘ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʣʠ ʿʝ ˁʠʭʦʚʘ ʧʨʠʤʝʥʘ ʬʘʢʫʣʪʘʪʠʚʥʘ? ʅʘ ʪʦ ʧʠʪʘˁʝ ʿʝ ʜʘʪ 

ʦʜʛʦʚʦʨ ʦʜ ʩʪʨʘʥʝ ʉʫʜʘ ʫ ʩʣʫʯʘʿʫ Spain v. Commission
245

 ʠ Germany v. 

Commission
246

, ʫ ʢʦʿʠʤʘ ʿʝ ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ ʦʙʘʚʝʟʥʘ ʜʘ ʧʦʰʪʫʿʝ ʘʢʪʝ ʢʦʿʝ 

ʩʘʤʘ ʜʦʥʝʩʝ ʫʟ ʠʩʧʫˁʝˁʝ ʜʚʘ ʧʨʝʜʫʩʣʦʚʘ: 1) ʫʢʦʣʠʢʦ ʧʦʤʝʥʫʪʠ ʘʢʪʠ ʥʝ ʦʜʩʪʫʧʘʿʫ 

ʦʜ ʜʨʫʛʠʭ ʦʜʨʝʜʙʠ ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʠ 2) ʫʢʦʣʠʢʦ ʠʭ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

                                                           
244

 Community Framework for State aid for research and development and inovation [2006] OJ C323/1, 

ʧʘʨ. 1.3.1. 
245

 Case C-351/88, Spain v. Commission [2002] ECR 8031.     
246

 Case C-242/00, Germany v. Commission [2002] ECR I-5603.           
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ʧʨʠʭʚʘʪʝ. ʅʘ ʦʩʥʦʚʫ ʪʦʛʘ ʩʝ ʤʦʞʝ ʠʟʚʝʩʪʠ ʟʘʢˀʫʯʘʢ ʜʘ ʟʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʦʚʠ 

ʘʢʪʠ ʥʠʩʫ ʦʙʘʚʝʟʫʿʫ˂ʠ, ʘʣʠ ʪʦ ʧʦʩʪʘʿʫ ʯʠʥʦʤ ʝʢʩʧʣʠʮʠʪʥʦʛ ʧʨʠʭʚʘʪʘˁʘ ʢʦʿʝ ʦʥʝ 

ʰʘˀʫ ʂʦʤʠʩʠʿʠ. ɼʘʢʣʝ, ʦʚʜʝ ʩʝ ʨʘʜʠʣʦ ʦ ʘʢʪʠʤʘ Ăʤʝʢʦʛ ʧʨʘʚʘñ (soft law) ʦ ʢʦʿʠʤʘ 

ʿʝ ʙʠʣʦ ʨʝʯʠ ʫ ʦʜʝˀʢʫ ʦ ʠʟʚʦʨʠʤʘ ʧʨʘʚʘ ʫ ʤʘʪʝʨʠʿʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ʅʘ ʦʚʦʤ ʤʝʩʪʫ ˂ʝʤʦ ʩʘʤʦ ʩʫʤʘʨʥʦ ʧʦʤʝʥʫʪʠ ʧʦʤʝʥʫʪʝ ʘʢʪʝ: ʉʤʝʨʥʠʮʝ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʟʘ ʟʘʰʪʠʪʫ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ
247

, ʉʤʝʨʥʠʮʝ ʦ ʨʠʟʠʯʥʦʤ 

ʢʘʧʠʪʘʣʫ
248

, ʆʢʚʠʨ ʦ ʠʩʪʨʘʞʠʚʘˁʫ ʠ ʨʘʟʚʦʿʫ ʠ ʠʥʦʚʘʮʠʿʘʤʘ
249
. ʇʦʨʝʜ ʦʚʠʭ 

ʘʢʘʪʘ, ʥʘ ʦʚʦʤ ʤʝʩʪʫ ʪʨʝʙʘ ʧʦʤʝʥʫʪʠ ʠ ʆʧʰʪʫ ʋʨʝʜʙʫ ʦ ʙʣʦʢ-ʠʟʫʟʝ˂ʫ
250
, ʜʦʥʝʪʫ 

ʥʘ ʦʩʥʦʚʫ ʋʨʝʜʙʝ 994/98 ʠʟ 2008. ʛʦʜʠʥʝ, ʢʘʦ ʠ ʋʨʝʜʙʫ ʦ de minimis ʧʦʤʦ˂ʠ
251

. 

ʋ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 107(3) ʋʌɽʋ, ʩʣʝʜʝ˂ʝ ʚʨʩʪʝ ʧʦʤʦ˂ʠ ʤʦʛʫ ʙʠʪʠ 

ʢʦʤʧʘʪʠʙʠʣʥʝ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ: 

1. ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʧʨʦʤʦʚʠʩʘˁʫ ʝʢʦʥʦʤʩʢʦʛ ʨʘʟʚʦʿʘ ʨʝʛʠʦʥʘ ʛʜʝ ʿʝ ʞʠʚʦʪʥʠ 

ʩʪʘʥʜʘʨʜ ʘʙʥʦʨʤʘʣʥʦ ʥʠʟʘʢ ʠʣʠ ʛʜʝ ʧʦʩʪʦʿʠ ʦʟʙʠˀʥʘ ʥʝʟʘʧʦʩʣʝʥʦʩʪ-ʯʣʘʥ 

107(3)(ʘ) ʋʌɽʋ 

2. ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʧʨʦʤʦʚʠʩʘˁʫ ʦʩʪʚʘʨʝˁʘ ʚʘʞʥʦʛ ʧʨʦʿʝʢʪʘ ʦʜ ʦʧʰʪʝʛ 

ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠʣʠ ʨʝʰʘʚʘˁʫ ʦʟʙʠˀʥʠʭ ʧʦʨʝʤʝ˂ʘʿʘ ʫ ʝʢʦʥʦʤʠʿʠ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ-ʯʣʘʥ 107(3)(ʙ) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ; 

3. ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʦʤʦʛʫ˂ʘʚʘˁʫ ʨʘʟʚʦʿʘ ʦʜʨʝʹʝʥʠʭ ʝʢʦʥʦʤʩʢʠʭ ʘʢʪʠʚʥʦʩʪʠ 

ʠʣʠ ʝʢʦʥʦʤʩʢʠʭ ʦʙʣʘʩʪʠ, ʪʘʤʦ ʛʜʝ ʪʘʢʚʘ ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ 

ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ ʫ ʤʝʨʠ ʩʫʧʨʦʪʥʦʿ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ-ʯʣʘʥ 107(3)(ʮ) 

ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ; 

4. ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʧʨʦʤʦʚʠʩʘˁʫ ʢʫʣʪʫʨʝ ʠ ʦʯʫʚʘˁʫ ʙʘʰʪʠʥʝ ʛʜʝ ʪʘʢʚʘ 

ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ ʠ ʥʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʫ ʋʥʠʿʠ ʫ 

ʤʝʨʠ ʢʦʿʘ ʿʝ ʩʫʧʨʦʪʥʘ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ-ʯʣʘʥ 107(3)(ʜ) ʋʛʦʚʦʨʘ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ; 
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 Guidelines on State aid for environmental protection [2008] OJ C82/1; IP/08/80 and MEMO/08/31. 
248

 Guidelines on risk capital [2006] OJ C194/2. 
249

 Guidelines on risk capital [2006] OJ C194/2. 
250

 Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid 

compatible with the common market in application of Article 87 and 88 of the Treaty (General block 

exemption Regulation).        
251

 Commission Regulation 1998/2006 on de minimis aid [2006] OJ L379/5. 
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5. ɼʨʫʛʝ ʢʘʪʝʛʦʨʠʿʝ ʧʦʤʦ˂ʠ ʢʦʿʘ ʤʦʞʝ ʙʠʪʠ ʦʜʨʝʹʝʥʘ ʦʜʣʫʢʦʤ ʉʘʚʝʪʘ ʠʣʠ ʥʘ 

ʦʩʥʦʚʫ ʧʨʝʜʣʦʛʘ ʂʦʤʠʩʠʿʝ-ʯʣʘʥ 107(3)(ʝ) ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ. 

 

ʋ ʠʟʣʘʛʘˁʠʤʘ ʢʦʿʝ ʩʣʝʜʝ, ʙʠ˂ʝ ʙʣʠʞʝ ʨʘʟʤʦʪʨʝʥ ʩʚʘʢʠ ʦʜ ʥʘʚʝʜʝʥʠʭ ʚʠʜʦʚʘ 

ʧʦʤʦ˂ʠ ʧʦʥʘʦʩʦʙ. 

 

3.2 ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʧʨʦʤʦʚʠʩʘˁʫ ʝʢʦʥʦʤʩʢʦʛ ʨʘʟʚʦʿʘ ʨʝʛʠʦʥʘ ʩʘ ʘʙʥʦʨʤʘʣʥʦ 

ʥʠʩʢʠʤ ʞʠʚʦʪʥʠʤ ʩʪʘʥʜʘʨʜʦʤ ʠʣʠ ʦʟʙʠˀʥʦʤ ʥʝʟʘʧʦʩʣʝʥʦʰ˂ʫ  

 

3.2.1 ʆʧʰʪʝ ʥʘʧʦʤʝʥʝ  

 

ɸʥʘʣʠʟʦʤ ʯʣʘʥʘ 107(3)(ʘ) ʋʌɽʋ, ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ ʜʘ ʦʥ ʫʨʝʹʫʿʝ 

ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂ ʢʦʿʘ ʠʤʘ ʟʘ ʮʠˀ ʝʢʦʥʦʤʩʢʠ ʨʘʟʚʦʿ ʦʥʠʭ ʜʝʣʦʚʘ (ʨʝʛʠʦʥʘ) ʥʝʢʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʫ ʢʦʤʝ ʧʦʩʪʦʿʠ ʥʠʟʘʢ ʞʠʚʦʪʥʠ ʩʪʘʥʜʘʨʜ ʩʪʘʥʦʚʥʠʰʪʚʘ ʠʣʠ 

ʥʝʟʘʧʦʩʣʝʥʦʩʪ. ʅʘʨʘʚʥʦ, ʂʦʤʠʩʠʿʘ ʧʨʠʜʘʿʝ ʟʥʘʯʘʿʥʫ ʧʘʞˁʫ ʢʦʥʪʨʦʣʠ ʨʝʛʠʦʥʘʣʥʝ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʥʘʩʪʦʿʘˁʝ ʜʘ ʩʝ ʧʦʩʪʠʛʥʝ ʦʜʛʦʚʘʨʘʿʫ˂ʘ ʢʦʭʝʟʠʿʘ 

ʫʥʫʪʘʨ ʋʥʠʿʝ
252
. ʉʪʦʛʘ, ʢʦʥʪʨʦʣʘ ʨʝʛʠʦʥʘʣʥʝ ʧʦʤʦ˂ʠ ʧʨʝʜʩʪʘʚˀʘ ʢʣʘʩʠʯʘʥ ʧʨʠʤʝʨ 

ʢʘʢʦ ʥʘʮʠʦʥʘʣʥʝ ʧʦʣʠʪʠʢʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʤʦʨʘʿʫ ʜʘ ʩʝ ʧʨʠʣʘʛʦʹʘʚʘʿʫ ʦʧʰʪʝʤ 

ʠʥʪʝʨʝʩʫ ʋʥʠʿʝ ʢʘʦ ʮʝʣʠʥʝ
253

. 

ʋ ʚʝʟʠ ʩʘ ʯʣʘʥʦʤ 107(3) ʋʌɽʋ ʤʦʛʫ ʩʝ ʧʦʿʘʚʠʪʠ ʠʟʚʝʩʥʝ ʥʝʜʦʫʤʠʮʝ, 

ʫʟʠʤʘʿʫ˂ʠ ʫ ʦʙʟʠʨ ˁʝʛʦʚʫ ʬʦʨʤʫʣʘʮʠʿʫ. ʇʨʝ ʩʚʝʛʘ, ʪʝʰʢʦ˂ʫ ʤʦʞʝ ʧʨʝʜʩʪʘʚˀʘʪʠ 

ʢʨʠʪʝʨʠʿʫʤ Ăʘʙʥʦʨʤʘʣʥʦ ʥʠʟʘʢñ ʞʠʚʦʪʥʠ ʩʪʘʥʜʘʨʜ, ʢʘʦ ʠ ʯʠˁʝʥʠʮʘ ʜʘ ʠʟʤʝʹʫ ʦʚʝ 

ʦʜʨʝʜʙʝ ʠ ʯʣʘʥʘ 107(3)(ʙ) ʋʌɽʋ ʧʦʩʪʦʿʝ ʦʜʨʝʹʝʥʝ ʩʣʠʯʥʦʩʪʠ ʠ ʧʨʝʢʣʘʧʘˁʘ, ʧʘ ʩʝ 

ʦʥʜʘ ʥʘʤʝ˂ʝ ʠ ʧʦʪʨʝʙʘ ʨʘʟʿʘʰˁʝˁʘ ˁʠʭʦʚʦʛ ʤʝʹʫʩʦʙʥʦʛ ʦʜʥʦʩʘ. 

ʋʢʦʣʠʢʦ ʧʘʞˀʠʚʦ ʧʦʢʫʰʘʤʦ ʜʘ ʪʫʤʘʯʠʤʦ ʟʥʘʯʝˁʝ ʦʜʨʝʜʥʠʮʝ ʘʙʥʦʨʤʘʣʥʦ 

ʥʠʟʘʢ ʞʠʚʦʪʥʠ ʩʪʘʥʜʘʨʜ, ʥʘʤʝ˂ʝ ʩʝ ʜʠʣʝʤʘ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʿʠ ʢʨʠʪʝʨʠʿʫʤ ˂ʝ ʩʝ 

ʦʜʨʝʜʠʪʠ ʜʘ ʣʠ ʦʥ ʧʦʩʪʦʿʠ? ɼʘ ʣʠ ʿʝ ʧʨʝʜʤʝʪ ʧʦʨʝʹʝˁʘ ʜʨʫʛʠ ʨʝʛʠʦʥ ʦʜʥʦʩʥʝ 
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ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʥʝʢʘ ʜʨʫʛʘ (ʥʘ ʧʨʠʤʝʨ, ʩʫʩʝʜʥʘ) ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠʣʠ, ʧʘʢ, ʋʥʠʿʘ 

ʢʘʦ ʮʝʣʠʥʘ? ʀʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʫ ʩʝ ʫ ʧʦʛʣʝʜʫ ʦʚʦʛ ʧʠʪʘˁʘ ʦʧʨʝʜʝʣʠʣʝ ʟʘ 

ʧʦʩʣʝʜˁʝ ʨʝʰʝˁʝ, ʦʜʥʦʩʥʦ ʜʘ ʧʨʝʜʤʝʪ ʧʦʨʝʹʝˁʘ ʧʨʝʜʩʪʘʚˀʘ ʋʥʠʿʘ ʢʘʦ ʮʝʣʠʥʘ.  

ʊʘʢʘʚ ʩʪʘʚ ʟʘʫʟʝʪ ʿʝ ʫ ʩʣʫʯʘʿʫ Philip Morris
254

, ʫ ʢʦʤʝ ʿʝ ʉʫʜ ʩʤʘʪʨʘʦ ʜʘ 

ʍʦʣʘʥʜʠʿʘ ʢʘʦ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫʥʫʪʘʨ ɽʋ ʩʧʘʜʘ ʫ ʛʨʫʧʫ ʦʥʠʭ ʩʘ ʥʘʿʥʠʞʠʤ 

ʩʪʦʧʘʤʘ ʥʝʟʘʧʦʩʣʝʥʦʩʪʠ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʉʫʜ ʿʝ ʦʜʙʘʮʠʦ ʥʘʚʦʜʝ ʭʦʣʘʥʜʩʢʝ ʚʣʘʜʝ ʦ 

ʦʧʨʘʚʜʘʥʦʩʪʠ ʧʦʤʦ˂ʠ ʬʘʙʨʠʮʠ ʫ ʩʘʩʪʘʚʫ ʤʫʣʪʠʥʘʮʠʦʥʘʣʥʝ ʢʦʤʧʘʥʠʿʝ Philip 

Morris ʩʤʝʰʪʝʥʝ ʫ ʜʝʣʫ ʍʦʣʘʥʜʠʿʝ ʩʘ ʚʠʩʦʢʦʤ ʩʪʦʧʦʤ ʥʝʟʘʧʦʩʣʝʥʦʩʪʠ ʠ ʥʠʩʢʠʤ 

ʧʨʠʭʦʜʦʤ ʧʦ ʛʣʘʚʠ ʩʪʘʥʦʚʥʠʢʘ. ʅʘʠʤʝ, ʭʦʣʘʥʜʩʢʘ ʚʣʘʜʘ ʿʝ ʪʚʨʜʠʣʘ ʜʘ ʿʝ ʩʧʦʨʥʘ 

ʧʦʤʦ˂ ʙʠʣʘ ʥʘʤʝˁʝʥʘ ʧʦʚʝ˂ʘˁʫ ʧʨʦʠʟʚʦʜˁʝ, ʰʪʦ ʙʠ ʜʦʚʝʣʦ ʜʦ ʩʤʘˁʝˁʘ 

ʥʝʟʘʧʦʩʣʝʥʦʩʪʠ ʫ ʪʦʤ ʨʝʛʠʦʥʫ. ʉʫʜ ʿʝ ʦʜʙʘʮʠʦ ʦʚʝ ʘʨʛʫʤʝʥʪʝ ʠ ʧʦʜʨʞʘʦ ʥʝʛʘʪʠʚʘʥ 

ʩʪʘʚ ʂʦʤʠʩʠʿʝ, ʦʧʨʝʜʝʣʠʚʰʠ ʩʝ ʟʘ ʩʪʘʥʜʘʨʜ ʧʦʨʝʹʝˁʘ ʢʦʿʠ ʧʦʜʨʘʟʫʤʝʚʘ ʋʥʠʿʫ ʢʘʦ 

ʮʝʣʠʥʫ. ɼʦ ʩʣʠʯʥʦʛ ʟʘʢˀʫʯʢʘ ʜʦʰʣʦ ʩʝ ʠ ʫ ʩʣʫʯʘʿʫ Commission v. Spain
255

.  

ɼʘʢʣʝ, ʦʩʣʦʥʘʮ ʟʘ ʧʨʦʮʝʥʫ ʠʩʧʫˁʝʥʦʩʪʠ ʢʨʠʪʝʨʠʿʫʤʘ ʘʙʥʦʨʤʘʣʥʦ ʥʠʟʘʢ 

ʞʠʚʦʪʥʠ ʩʪʘʥʜʘʨʜ ʧʨʝʜʩʪʘʚˀʘ ʋʥʠʿʘ ʢʘʦ ʮʝʣʠʥʘ, ʘ ʥʝ ʥʝʢʠ ˁʝʥʠ ʜʝʣʦʚʠ. ʀʧʘʢ, 

ʦʚʦ ʨʝʰʝˁʝ ʧʦʢʘʟʘʣʦ ʿʝ ʦʟʙʠˀʥʝ ʩʣʘʙʦʩʪʠ ʥʘʢʦʥ ʧʨʠʢˀʫʯʝˁʘ ʥʦʚʠʭ 10 ʜʨʞʘʚʘ 

ʋʥʠʿʠ 2004. ʠ 2007. ʛʦʜʠʥʝ, ʿʝʨ ʩʫ ʫ ˁʫ ʫʰʣʝ ʟʝʤˀʝ ʨʘʟʣʠʯʠʪʦʛ ʥʠʚʦʘ 

ʨʘʟʚʠʿʝʥʦʩʪʠ ʠ ʧʨʠʭʦʜʘ ʧʦ ʛʣʘʚʠ ʩʪʘʥʦʚʥʠʢʘ ʛʦʜʠʰˁʝ. ʅʘʨʦʯʠʪʦ ʚʝʣʠʢʘ ʨʘʟʣʠʢʘ ʫ 

ʦʜʥʦʩʫ ʥʘ ʜʨʫʛʝ Ăʩʪʘʨʝñ ʯʣʘʥʠʮʝ ʤʘʥʠʬʝʩʪʦʚʘʣʘ ʩʝ ʥʘ ʧʨʠʤʝʨʫ ʈʫʤʫʥʠʿʝ ʠ 

ɹʫʛʘʨʩʢʝ, ʧʘ ʙʠ ʫʣʘʟʘʢ ʤʘˁʝ ʨʘʟʚʠʿʝʥʠʭ ʜʨʞʘʚʘ ʫ ɽʋ ʩʧʫʩʪʠʣʦ ʩʚʦʿʝʚʨʩʪʘʥ ʧʨʘʛ ʟʘ 

ʠʩʧʫˁʘʚʘˁʝ ʩʪʘʥʜʘʨʜʘ ʘʙʥʦʨʤʘʣʥʦ ʥʠʟʘʢ ʞʠʚʦʪʥʠ ʩʪʘʥʜʘʨʜ. ʊʦ ʟʥʘʯʠ ʜʘ ʨʝʛʠʦʥʠ 

ʫ ʥʝʢʠʤ ʜʨʫʛʠʤ ʯʣʘʥʠʮʘʤʘ ʢʦʿʠ ʩʫ ʨʘʥʠʿʝ ʩʤʘʪʨʘʥʠ ʨʘʟʚʠʿʝʥʠʿʠʤ ʨʝʛʠʦʥʠʤʘ ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 107(3)(ʘ) (ʨʘʥʠʿʝ 87(3)(ʘ)ʋʛʦʚʦʨʘ ʦ ɽɿ), ʩʘʜʘ ʥʝ ʙʠ ʤʦʛʣʠ ʨʘʯʫʥʘʪʠ 

ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʚʦʤ ʩʤʠʩʣʫ ʫʩʣʝʜ Ăʧʦʿʘʚʝñ ʥʦʚʠʭ, ʿʦʰ ʥʝʨʘʟʚʠʿʝʥʠʿʠʭ 

ʨʝʛʠʦʥʘ. ʉʪʦʛʘ ʿʝ ʂʦʤʠʩʠʿʘ ʤʦʨʘʣʘ ʜʘ ʨʝʘʛʫʿʝ, ʢʘʢʦ ʙʠ ʩʝ ʠʟʙʝʛʣʠ ʩʧʦʨʦʚʠ ʠʟʤʝʹʫ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. 
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3.2.2 ʉʤʝʨʥʠʮʝ ʦ ʥʘʮʠʦʥʘʣʥʦʿ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ  

 

ʂʦʤʠʩʠʿʘ ʿʝ ʧʦʪʝʥʮʠʿʘʣʥʝ ʩʫʢʦʙʝ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʘʩʪʦʿʘʣʘ ʜʘ 

ʧʨʝʚʘʟʠʹʝ ʫʟ ʧʦʤʦ˂ ʉʤʝʨʥʠʮʘ ʦ ʥʘʮʠʦʥʘʣʥʦʿ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ ʟʘ ʧʝʨʠʦʜ ʦʜ 

2007-2013. ʛʦʜʠʥʝ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʉʤʝʨʥʠʮʝ)
256
. ʄʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʩʝ ʿʝʜʘʥ ʦʜ 

ʮʠˀʝʚʘ ʢʦʿʝ ʿʝ ʂʦʤʠʩʠʿʘ ʞʝʣʝʣʘ ʜʘ ʧʦʩʪʠʛʥʝ ʩʘʩʪʦʿʘʦ ʫ ʦʪʢʣʘˁʘˁʫ ʥʝʧʨʝʮʠʟʥʦʩʪʠ 

ʫ ʧʨʝʹʘʰˁʠʤ ʩʤʝʨʥʠʮʘʤʘ. ʋʧʨʘʚʦ ʿʝ ʥʝʧʨʝʮʠʟʥʦʩʪ ʧʨʝʹʘʰˁʠʭ ʩʤʝʨʥʠʮʘ 

ʫʟʨʦʢʦʚʘʣʘ ʜʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʪʫʤʘʯʝ ˁʝʥʝ ʦʜʨʝʜʙʝ ʥʘ ʥʘʯʠʥ ʢʦʿʠ ˁʠʤʘ ʦʜʛʦʚʘʨʘ. 

ʊʘʢʦ ʩʝ ʠʟʙʝʛʘʚʘʣʦ ʜʘ ʩʝ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʫ ʧʠʪʘˁʫ ʦʢʘʨʘʢʪʝʨʠʰʝ ʢʘʦ ʦʥʘ 

ʢʦʿʘ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ
257
. ʅʘʨʘʚʥʦ, ʜʦʥʦʰʝˁʝ 

ʦʚʠʭ ʩʤʝʨʥʠʮʘ ʥʠʿʝ ʠʰʣʦ ʿʝʜʥʦʩʪʘʚʥʦ ʠ ʙʝʟ ʦʪʧʦʨʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ
258

.  

ʋ ʉʤʝʨʥʠʮʘʤʘ ʩʝ ʥʘʚʦʜʠ ʜʘ ʫʢʫʧʥʘ ʧʦʢʨʠʚʝʥʦʩʪ ʧʦʧʫʣʘʮʠʿʝ ʨʝʛʠʦʥʘ ʢʦʿʠʤʘ 

ʿʝ ʫʧʫ˂ʝʥʘ ʧʦʤʦ˂ ʤʦʨʘ ʙʠʪʠ ʟʥʘʯʘʿʥʦ ʥʠʞʘ ʦʜ ʦʥʝ ʫ ʨʝʛʠʦʥʠʤʘ ʢʦʿʠʤʘ ʜʘʪʘ ʧʦʤʦ˂ 

ʥʠʿʝ ʜʦʜʝˀʝʥʘ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʧʨʠʥʮʠʧ ʠʟʫʟʝʪʥʝ ʧʨʠʨʦʜʝ ʨʝʛʠʦʥʘʣʥʝ ʧʦʤʦ˂ʠ
259

. 

ʋ ʚʝʟʠ ʩ ʪʠʤ, ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʫʢʫʧʥʘ ʧʦʢʨʠʚʝʥʦʩʪ ʧʦʧʫʣʘʮʠʿʝ ʪʨʝʙʘ ʙʠʪʠ 

ʦʛʨʘʥʠʯʝʥʘ ʥʘ ʥʠʚʦ ʢʦʿʠ ʿʝ ʥʝʦʧʭʦʜʘʥ ʜʘ ʩʝ ʦʤʦʛʫ˂ʠ ʧʦʢʨʠʚʝʥʦʩʪ ʦʥʠʭ ʨʝʛʠʦʥʘ 

ʢʦʿʠ ʩʝ ʥʘʣʘʟʝ ʫ ʥʘʿʥʝʧʦʚʦˀʥʠʿʦʿ ʩʠʪʫʘʮʠʿʠ, ʢʘʦ ʠ ʥʘ ʦʛʨʘʥʠʯʝʥ ʙʨʦʿ ʨʝʛʠʦʥʘ ʢʦʿʠ 

ʩʫ ʫ ʥʝʧʦʚʦˀʥʦʿ ʩʠʪʫʘʮʠʿʠ ʫ ʦʜʥʦʩʫ ʥʘ ʥʘʮʠʦʥʘʣʥʠ ʧʨʦʩʝʢ ʫ ʦʜʥʦʩʥʦʿ ʜʨʞʘʚʠ 

ʯʣʘʥʠʮʠ. ʋʧʨʘʚʦ ʠʟ ʦʚʠʭ ʨʘʟʣʦʛʘ ʿʝ ʂʦʤʠʩʠʿʘ ʦʜʣʫʯʠʣʘ ʜʘ ʫʪʚʨʜʠ ʛʦʨˁʫ ʛʨʘʥʠʮʫ 

ʫʢʫʧʥʦʛ ʫʜʝʣʘ ʩʪʘʥʦʚʥʠʰʪʚʘ ʢʦʿʝ ʦʩʪʚʘʨʫʿʝ ʧʨʘʚʦ ʥʘ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂ ʥʘ 42% 

                                                           
256

 Guidelines on national regional aid [2006] OJ C54/13. ʊʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʝ ʉʤʝʨʥʠʮʝ ʥʝ 

ʧʨʠʤʝˁʫʿʫ ʥʘ ʠʥʜʫʩʪʨʠʿʫ ʫʛˀʘ, ʧʨʠʤʘʨʥʫ ʧʦˀʦʧʨʠʚʨʝʜʥʫ ʧʨʦʠʟʚʦʜˁʫ, ʢʘʦ ʥʠ ʥʘ ʧʨʦʠʟʚʦʜˁʫ, 

ʧʨʝʨʘʜʫ ʠʣʠ ʤʘʨʢʝʪʠʥʛ ʨʠʙˀʠʭ ʧʨʦʠʟʚʦʜʘ. ʆʩʠʤ ʪʦʛʘ, ʨʝʛʠʦʥʘʣʥʘ ʧʦʤʦ˂ ʥʠʿʝ ʜʦʧʫʰʪʝʥʘ ʫ 

ʧʦʛʣʝʜʫ ʧʨʦʠʟʚʦʜˁʝ ʩʠʥʪʝʪʠʯʢʠʭ ʚʣʘʢʘʥʘ ʠʣʠ ʫ ʠʥʜʫʩʪʨʠʿʠ ʯʝʣʠʢʘ, ʘ ʧʦʩʝʙʘʥ ʨʝʞʠʤ ʚʘʞʠ ʟʘ 

ʪʨʘʥʩʧʦʨʪ ʠ ʙʨʦʜʦʛʨʘʜˁʫ. ʀʥʘʯʝ, ʧʨʚʝ ʩʤʝʨʥʠʮʝ ʦ ʨʝʛʠʦʥʘʣʥʦʿ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʧʨʠʤʝˁʫʿʫ ʩʝ 

ʿʦʰ ʦʜ ʜʘʚʥʝ 1972. ʛʦʜʠʥʝ. ʆ ʪʦʤʝ ʚʠʜʠ: Rawlison, F., The Commissionôs Policy Frameworks: The 

Role of Policy Frameworks, Codes and Guidelines in the Control of State Aid, ʩʪʨ. 54., ʫ: Harden, I., ʠ 

ʛʨ. ʘʫʪʦʨʘ, State Aid: Community Law and Policy, ʩʪʨ. 37-46. 
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 Dylla, B., EU Constraints on Industrial Assistance: How Member States Adapt to a Supranational 

Watchdog, Conference paper, Annual Meeting of the American Political Science Association (APSA), 

Boston, 1998., ʧʨʝʫʟʝʪʦ ʠʟ: Blauberger, M., op.cit., ʩʪʨ. 23. 
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 ʊʘʢʦ, ʂʦʤʠʩʠʿʘ ʿʝ ʤʦʨʘʣʘ ʜʘ ʠʟʤʝʥʠ ʧʨʚʠ ʥʘʮʨʪ ʩʤʝʨʥʠʮʘ ʦ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ ʥʘʢʦʥ ʰʪʦ ʩʫ 

ʩʝ ʧʨʦʪʠʚ ʪʦʛʘ ʧʦʙʫʥʠʣʝ ʌʨʘʥʮʫʩʢʘ, ʅʝʤʘʯʢʘ ʠ ɺʝʣʠʢʘ ɹʨʠʪʘʥʠʿʘ. ʀʧʘʢ, ʠʟʤʝʥʝ ʢʦʿʝ ʩʫ ʫʩʣʝʜʠʣʝ 

ʥʠʩʫ ʜʦʚʝʣʝ ʫ ʧʠʪʘˁʝ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ ʦʩʠʛʫʨʘʣʘ ʿʘʩʘʥ ʠ ʥʝʧʦʩʨʝʜʘʥ ʫʪʠʮʘʿ ʥʘ ʧʦʣʠʪʠʢʝ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʫ ʚʝʟʠ ʩʘ ʨʝʛʠʦʥʘʣʥʦʤ ʧʦʤʦ˂ʠ. ʆ ʪʦʤʝ ʚʠʜʠ: Fothergill, S., EU State Aid Rules: How 

the European Union is Setting the Framework for Member Statesô Own Regional Policies, Conference 

paper, Regional Studies Association Conference, Leuven, 2006., ʩʪʨ. 15; Blauberger, M., op.cit., ʩʪʨ. 18. 
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 ʉʤʝʨʥʠʮʝ, ʪʘʯʢʘ 13. 
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ʩʪʘʥʦʚʥʠʰʪʚʘ ʫ ʚʨʝʤʝ ʢʘʜ ʋʥʠʿʘ ʠʤʘ 25 ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʩʣʠʯʥʦ ʢʘʦ ʠ ʨʘʥʠʿʝ ʢʘʜ 

ʠʭ ʿʝ ʠʤʘʣʘ 15, ʠʟʫʟʝʚ ʈʫʤʫʥʠʿʝ ʠ ɹʫʛʘʨʩʢʝ. ʇʦʨʝʜ ʪʦʛʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʧʨʝʜʚʠʜʝʣʘ ʠ 

ʪʘʢʦʟʚʘʥʫ Ăʩʠʛʫʨʥʦʩʥʫ ʤʨʝʞʫñ (safety net, ʧʨʝʚʦʜ ʘʫʪʦʨʘ), ʫ ʮʠˀʫ ʜʘ ʦʙʝʟʙʝʜʠ ʜʘ 

ʥʠʿʝʜʥʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʝ ʤʦʞʝ ʠʟʛʫʙʠʪʠ ʚʠʰʝ ʦʜ 50 % ʩʚʦʛ ʩʪʘʥʦʚʥʠʰʪʚʘ ʢʦʿʝ 

ʿʝ ʦʙʫʭʚʘ˂ʝʥʦ ʧʨʘʚʦʤ ʥʘ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂ ʦʜ ʫʜʝʣʘ ʩʪʘʥʦʚʥʠʰʪʚʘ ʢʦʿʝ ʦʩʪʚʘʨʫʿʝ 

ʧʨʘʚʦ ʥʘ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂ ʫ ʨʘʟʜʦʙˀʫ ʦʜ 2000-2006. ʛʦʜʠʥʝ
260

. 

ɼʘˀʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ˂ʝ ʫʩʣʦʚʠ ʠʟ (ʪʘʜʘ ʚʘʞʝ˂ʝʛ) ʯʣʘʥʘ 87(3)(ʘ) 

ʋʛʦʚʦʨʘ ʦ ɽɿ ʙʠʪʠ ʠʩʧʫˁʝʥʠ ʫʢʦʣʠʢʦ ʦʜʥʦʩʥʠ ʨʝʛʠʦʥ, ʢʦʿʠ ʦʜʛʦʚʘʨʘ ʧʨʦʩʪʦʨʥʦʿ 

ʿʝʜʠʥʠʮʠ II ʩʪʘʪʠʩʪʠʯʢʦʛ ʥʠʚʦʘ (NUTS II ʩʪʘʪʠʩʪʠʯʢʠ ʥʠʚʦ), ʠʤʘ ʙʨʫʪʦ ʜʦʤʘ˂ʠ 

ʧʨʦʠʟʚʦʜ ʧʦ ʩʪʘʥʦʚʥʠʢʫ, ʨʘʯʫʥʘʪ ʧʦ ʩʪʘʥʜʘʨʜʫ ʢʫʧʦʚʥʝ ʤʦ˂ʠ, ʥʠʞʠ ʦʜ 75% 

ʧʨʦʩʝʢʘ ʫ ɽʋ
261
. ʇʦʩʝʙʘʥ ʧʨʦʙʣʝʤ ʥʘʩʪʘʦ ʿʝ ʫ ʧʦʛʣʝʜʫ ʨʝʛʠʦʥʘ ʯʠʿʠ ʙʨʫʪʦ ʜʦʤʘ˂ʠ 

ʧʨʦʠʟʚʦʜ ʧʨʝʣʘʟʠ 75% ʧʨʦʩʝʢʘ ʋʥʠʿʝ ʠʩʢˀʫʯʠʚʦ ʫʩʣʝʜ ʩʪʘʪʠʩʪʠʯʢʠʭ ʝʬʝʢʘʪʘ 

ʧʨʦʰʠʨʝˁʘ. ʋ ʉʤʝʨʥʠʮʘʤʘ ʩʫ ʦʚʠ ʨʝʛʠʦʥʠ ʦʟʥʘʯʝʥʠ ʢʘʦ Ăʨʝʛʠʦʥʠ ʩʪʘʪʠʩʪʠʯʢʦʛ 

ʝʬʝʢʪʘñ (statistical effect rʝgions, ʧʨʝʚʦʜ ʘʫʪʦʨʘ). ʆʥʠ, ʪʘʢʦʹʝ, ʩʧʘʜʘʿʫ ʫ ʨʝʛʠʦʥʝ ʥʘ 

NUTS II ʩʪʘʪʠʩʪʠʯʢʦʤ ʥʠʚʦʫ, ʘʣʠ ʨʝʯ ʿʝ ʦ ʨʝʛʠʦʥʠʤʘ ʢʦʿʠ ʠʤʘʿʫ ʙʨʫʪʦ ʜʦʤʘ˂ʠ 

ʧʨʦʠʟʚʦʜ ʧʦ ʛʣʘʚʠ ʩʪʘʥʦʚʥʠʢʘ, ʤʝʨʝʥ ʩʪʘʥʜʘʨʜʦʤ ʢʫʧʦʚʥʝ ʤʦ˂ʠ,  ʚʝ˂ʠ ʦʜ 75% ʦʜ 

ʧʨʦʩʝʢʘ ʫ ɽʋ ʩʘ 25 ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʘʣʠ ʤʘˁʝ ʦʜ 75% ʦʜ ʧʨʦʩʝʢʘ ɽʋ ʩʘ 15 

ʯʣʘʥʠʮʘ. ʊʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ ʩʫ ʦʚʠ ʨʝʛʠʦʥʠ ʠʤʘʣʠ ʙʨʫʪʦ ʜʦʤʘ˂ʠ ʧʨʦʠʟʚʦʜ ʤʘˁʠ ʦʜ 

75% ʦʜ ʧʨʦʩʝʢʘ ʋʥʠʿʝ ʧʨʝ ʧʨʦʰʠʨʝˁʘ, ʘ ʧʨʦʰʠʨʝˁʝʤ ʩʫ ʧʨʝʰʣʠ ʪʘʿ ʧʨʘʛ. ʂʘʢʦ ʙʠ 

ʨʝʰʠʣʘ ʦʚʘʿ ʧʨʦʙʣʝʤ, ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʧʦʤʝʥʫʪʦʤ ʘʢʪʫ ʧʨʝʜʚʠʜʝʣʘ ʜʘ ˂ʝ ʦʚʠ ʨʝʛʠʦʥʠ 

ʪʘʢʦʹʝ ʙʠʪʠ ʧʦʛʦʜʥʠ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 87(3)(ʘ) ʜʦ ʢʨʘʿʘ 2010. ʛʦʜʠʥʝ, ʘ ʥʘʢʦʥ 

ʠʩʪʝʢʘ ʪʦʛ ʧʝʨʠʦʜʘ ʂʦʤʠʩʠʿʘ ˂ʝ ʧʦʥʦʚʦ ʧʨʝʠʩʧʠʪʘʪʠ ˁʠʭʦʚ ʧʦʣʦʞʘʿ. ʋʢʦʣʠʢʦ ʙʠ 

ʙʨʫʪʦ ʜʦʤʘ˂ʠ ʧʨʦʠʟʚʦʜ ʥʝʢʦʛ ʦʜ ʦʚʠʭ ʨʝʛʠʦʥʘ ʙʠʦ ʠʩʧʦʜ 75% ʦʜ ʧʨʦʩʝʢʘ ʋʥʠʿʝ ʠ 
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 Ibidem, ʪʘʯʢʘ 13-14. 
261

 NUTS ʧʨʝʜʩʪʘʚˀʘ ʩʢʨʘ˂ʝʥʠʮʫ ʟʘ ʅʦʤʝʥʢʣʘʪʫʨʫ ʪʝʨʠʪʦʨʠʿʘʣʥʠʭ ʿʝʜʠʥʠʮʘ ʠ ʩʣʫʞʠ ʢʘʦ 

ʩʚʦʿʝʚʨʩʥʠ ʩʪʘʥʜʘʨʜ ʢʦʿʠ ʩʝ ʢʦʨʠʩʪʠ ʫ ɽʋ ʨʘʜʠ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʝ ʧʦʜʝʣʝ ʛʝʦʛʨʘʬʩʢʠʭ ʧʦʜʨʫʯʿʘ ʫ 

ʮʠˀʫ ʦʙʝʟʙʝʹʠʚʘˁʘ ʩʪʘʪʠʩʪʠʯʢʠʭ ʧʦʜʘʪʘʢʘ. ʂʦʨʠʩʪʠ ʩʝ ʥʘʨʦʯʠʪʦ ʦʜ ʩʪʨʘʥʝ EUROSTAT-a ʫ ʮʠˀʫ 

ʙʦˀʝ ʝʢʦʥʦʤʩʢʝ ʘʥʘʣʠʟʝ ʧʦʿʝʜʠʥʠʭ ʨʝʛʠʦʥʘ. ʇʦʨʝʜ ʨʝʛʠʦʥʘ ʥʘ NUTS II ʩʪʘʪʠʩʪʠʯʢʦʤ ʥʠʚʦʫ, 

ʧʦʩʪʦʿʝ ʠ ʨʝʛʠʦʥʠ ʥʘ NUTS III ʩʪʘʪʠʩʪʠʯʢʦʤ ʥʠʚʦʫ ʢʦʿʠ ʩʝ ʦʜʨʝʹʫʿʫ ʥʘ ʦʩʥʦʚʫ ʤʘˁʠʭ ʨʝʛʠʦʥʘ ʠ ʥʘ 

ʦʩʥʦʚʫ ʧʨʝʛʦʚʦʨʘ ʩʘ ʋʥʠʿʦʤ. ɺʘʞʥʦ ʿʝ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʝ ˁʠʭʦʚʘ ʥʝʨʘʟʚʠʿʝʥʦʩʪ ʥʝ ʫʪʚʨʹʫʿʝ ʥʘ ʙʘʟʠ 

ʧʨʦʩʝʢʘ ʋʥʠʿʝ ʢʘʦ ʮʝʣʠʥʝ, ʚʝ˂ ʥʘ ʦʩʥʦʚʫ ʧʨʦʩʝʢʘ ʦʜʨʝʹʝʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ʆʚʠ ʨʝʛʠʦʥʠ (ʥʘ ʥʠʚʦʫ 

NUTS III) ʤʦʨʘʿʫ ʠʤʘʪʠ ʙʨʫʪʦ ʜʦʤʘ˂ʠ ʧʨʦʠʟʚʦʜ ʧʦ ʛʣʘʚʠ ʩʪʘʥʦʚʥʠʢʘ ʠʩʧʦʜ 85% ʦʜ ʥʘʮʠʦʥʘʣʥʦʛ 

ʧʨʦʩʝʢʘ ʠ ʥʠʚʦ ʥʝʟʘʧʦʩʣʝʥʦʩʪʠ ʚʝ˂ʠ ʟʘ 50% ʦʜ ʥʘʮʠʦʥʘʣʥʦʛ ʧʨʦʩʝʢʘ (ʦ ʪʦʤʝ ʚʠʜʠ: ɸʥʝʢʩ IV 

ʉʤʝʨʥʠʮʘ). 
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ʜʘˀʝ ʙʠ ʩʝ ʧʨʠʤʝˁʠʚʘʦ ʯʣʘʥ 87(3)(ʘ), ʘ ʫ ʩʫʧʨʦʪʥʦʤ ʙʠ ʩʝ ʧʨʠʤʝʥʠʦ ʯʣʘʥ 87(3)(ʮ) 

ʋʛʦʚʦʨʘ ʦ ɽɿ ʦʜ ʧʦʯʝʪʢʘ 2011. ʛʦʜʠʥʝ (ʦʜʥʦʩʥʦ ʯʣʘʥ 107(3)(ʮ) ʋʌɽʋ)
262

. 

ɼʨʫʛʦ ʧʠʪʘˁʝ ʢʦʿʝ ʩʝ ʤʦʞʝ ʧʦʩʪʘʚʠʪʠ ʫ ʚʝʟʠ ʩʘ ʯʣʘʥʦʤ 107(3)(ʘ) ʿʝʩʪʝ ˁʝʛʦʚ 

ʦʜʥʦʩ ʧʨʝʤʘ ʯʣʘʥʫ 107(3)(ʮ) ʋʌɽʋ. ʊʘʿ ʦʜʥʦʩ ʩʝ ʤʦʞʝ ʨʘʟʿʘʩʥʠʪʠ ʪʫʤʘʯʝˁʝʤ 

ʪʝʢʩʪʘ ʦʚʝ ʜʚʝ ʦʜʨʝʜʙʝ. ʅʘ ʦʩʥʦʚʫ ʪʦʛʘ ʤʦʞʝʤʦ ʟʘʢˀʫʯʠʪʠ ʜʘ ʠʟʤʝʹʫ ˁʠʭ ʧʦʩʪʦʿʝ 

ʦʜʨʝʹʝʥʘ ʧʨʝʢʣʘʧʘˁʘ, ʘʣʠ ʠ ʨʘʟʣʠʢʝ. ʂʘʜ ʿʝ ʨʝʯ ʦ ʧʨʝʢʣʘʧʘˁʫ, ʦʥʦ ʩʝ ʤʦʞʝ 

ʟʘʧʘʟʠʪʠ ʫ ʧʦʛʣʝʜʫ ʯʠˁʝʥʠʮʝ ʜʘ ʩʝ ʦʙʝ ʦʜʨʝʜʙʝ ʦʜʥʦʩʝ ʥʘ ʦʤʦʛʫ˂ʘʚʘˁʝ ʨʘʟʚʦʿʘ 

ʦʜʨʝʹʝʥʠʭ ʝʢʦʥʦʤʩʢʠʭ ʘʢʪʠʚʥʦʩʪʠ ʠʣʠ ʦʜʨʝʹʝʥʠʭ ʝʢʦʥʦʤʩʢʠʭ ʦʙʣʘʩʪʠ. ʉ ʜʨʫʛʝ 

ʩʪʨʘʥʝ, ʨʘʟʣʠʢʝ ʩʝ ʤʦʛʫ ʫʦʯʠʪʠ ʫ ʧʦʛʣʝʜʫ ʯʠˁʝʥʠʮʝ ʜʘ ʩʝ ʯʣʘʥ 107(3)(ʮ) ʋʌɽʋ 

ʤʦʞʝ ʧʨʠʤʝʥʠʪʠ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ 

ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ ʫ ʤʝʨʠ ʩʫʧʨʦʪʥʦʿ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʯʣʘʥʘ 

107(3)(ʘ) ʋʌɽʋ ʢʦʿʠ ʩʝ ʧʨʠʤʝˁʫʿʝ ʩʘʤʦ ʥʘ ʝʢʦʥʦʤʩʢʠ ʨʘʟʚʦʿ ʦʙʣʘʩʪʠ ʩʘ 

ʘʙʥʦʨʤʘʣʥʦ ʥʠʩʢʠʤ ʞʠʚʦʪʥʠʤ ʩʪʘʥʜʘʨʜʦʤ ʠʣʠ ʦʟʙʠˀʥʦʤ ʥʝʟʘʧʦʩʣʝʥʦʰ˂ʫ. ʊʦ 

ʟʥʘʯʠ ʜʘ ʩʝ ʯʣʘʥ 107(3)(ʮ) ʋʌɽʋ ʤʦʞʝ ʧʨʠʤʝʥʠʪʠ ʫ ʜʘʣʝʢʦ ʰʠʨʝʤ ʦʙʠʤʫ ʦʜ 

ʯʣʘʥʘ 107(3)(ʘ) ʋʌɽʋ. ʀʧʘʢ, ʧʦʪʦˁʘ ʦʜʨʝʜʙʘ ʜʦʧʫʰʪʘ ʚʝ˂ʠ ʩʪʝʧʝʥ ʫʛʨʦʞʘʚʘˁʘ 

ʢʦʥʢʫʨʝʥʮʠʿʝ, ʿʝʨ ʩʝ ʯʣʘʥ 107(3)(ʮ) ʋʌɽʋ ʤʦʞʝ ʧʨʠʤʝʥʠʪʠ ʿʝʜʠʥʦ ʫʢʦʣʠʢʦ 

ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʧʦʚʦˀʥʦ ʥʘ ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ ʫ ʤʝʨʠ ʩʫʧʨʦʪʥʦʿ 

ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ, ʜʦʢ ʩʝ ʪʘʢʚʘ ʬʦʨʤʫʣʘʮʠʿʘ ʥʝ ʩʧʦʤʠˁʝ ʫ ʯʣʘʥʫ 107(3)(ʘ) 

ʋʌɽʋ.  

ʀʘʢʦ ʩʝ ʥʘʚʝʜʝʥʘ ʬʦʨʤʫʣʘʮʠʿʘ ʥʝ ʩʧʦʤʠˁʝ ʝʢʩʧʣʠʮʠʪʥʦ ʫ ʯʣʘʥʫ 107(3)(ʘ) 

ʋʌɽʋ, ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʩʝ ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʥʝ ʤʦʨʘ ʚʦʜʠʪʠ ʨʘʯʫʥʘ ʦ ʟʘʿʝʜʥʠʯʢʦʤ 

ʠʥʪʝʨʝʩʫ (ʠʥʪʝʨʝʩʫ ʋʥʠʿʝ). ʊʘʢʘʚ ʩʪʘʚ ʿʝ ʟʘʫʟʝʪ ʫ ʧʦʤʝʥʫʪʦʤ ʩʣʫʯʘʿʫ Spain v. 

Commission. ʉʫʜ ʿʝ ʫ ʪʘʯʢʠ 67. ʩʚʦʿʝ ʦʜʣʫʢʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʨʘʟʣʠʢʘ ʫ ʬʦʨʤʫʣʘʮʠʿʠ  

ʠʟʤʝʹʫ ʦʚʝ ʜʚʝ ʦʜʨʝʜʙʝ ʥʝ ʜʦʚʦʜʠ ʜʦ ʟʘʢˀʫʯʢʘ ʜʘ ʂʦʤʠʩʠʿʘ ʥʝ ʪʨʝʙʘ ʜʘ ʚʦʜʠ 

ʨʘʯʫʥʘ ʦ ʠʥʪʝʨʝʩʠʤʘ ʋʥʠʿʝ ʢʘʜʘ ʧʨʠʤʝˁʫʿʝ ʯʣʘʥ 107(3)(ʘ) ʋʌɽʋ, ʪʘʜʘ 87(3)(ʘ) 

ʋʛʦʚʦʨʘ ʦ ɽɿ. ʂʦʤʠʩʠʿʘ, ʧʨʝʤʘ ʤʠʰˀʝˁʫ ʉʫʜʘ, ʠʤʘ ʦʙʘʚʝʟʫ ʥʝ ʩʘʤʦ ʜʘ ʫʪʚʨʜʠ ʜʘ 

ʩʫ ʤʝʨʝ ʪʘʢʚʝ ʧʨʠʨʦʜʝ ʜʘ ʜʦʧʨʠʥʦʩʝ ʝʬʝʢʪʠʚʥʦ ʝʢʦʥʦʤʩʢʦʤ ʨʘʟʚʦʿʫ ʦʜʥʦʩʥʠʭ 

ʨʝʛʠʦʥʘ, ʚʝ˂ ʤʦʨʘ ʠ ʜʘ ʧʨʦʮʝʥʠ ʫʪʠʮʘʿ ʧʦʤʦ˂ʠ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ 
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 ʉʤʝʨʥʠʮʝ, ʪʘʯʢʘ 18-20. 
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ʯʣʘʥʠʮʘʤʘ ʠ ʧʦʩʝʙʥʦ ʩʝʢʪʦʨʩʢʝ ʧʦʩʣʝʜʠʮʝ ʢʦʿʝ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʤʦʞʝ ʠʤʘʪʠ 

ʥʘ ʥʠʚʦʫ ʋʥʠʿʝ. 

ʂʘʜ ʿʝ ʨʝʯ ʦ ʚʨʩʪʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʫ ʉʤʝʨʥʠʮʘʤʘ ʩʝ ʧʨʚʦ ʧʦʤʠˁʝ 

ʠʥʚʝʩʪʠʮʠʦʥʘ ʧʦʤʦ˂, ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ ʧʦʤʦ˂ ʟʘ ʦʩʥʠʚʘˁʝ ʧʨʝʜʫʟʝ˂ʘ, ʧʨʦʰʠʨʝˁʝ 

ʧʦʩʪʦʿʝ˂ʝʛ ʧʨʝʜʫʟʝ˂ʘ, ʜʠʚʝʨʩʠʬʠʢʘʮʠʿʫ output-ʘ ʫ ʥʦʚʝ, ʜʦʜʘʪʥʝ ʧʨʦʠʟʚʦʜʝ, 

ʠʟʤʝʥʫ ʫ ʧʨʦʠʟʚʦʜʥʦʤ ʧʨʦʮʝʩʫ ʧʦʩʪʦʿʝ˂ʝʛ ʧʨʝʜʫʟʝ˂ʘ. ʄʘʪʝʨʠʿʘʣʥʠ ʜʝʦ ʠʤʦʚʠʥʝ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʟʝʤˀʠʰʪʝ, ʟʛʨʘʜʝ ʢʘʦ ʠ ʧʦʩʪʨʦʿʝˁʝ, ʦʜʥʦʩʥʦ ʤʘʰʠʥʝ, ʜʦʢ ʩʝ ʧʦʜ 

ʥʝʤʘʪʝʨʠʿʘʣʥʠ ʜʝʦ ʧʦʜʚʦʜʠ ʠʤʦʚʠʥʘ ʧʦʜ ʢʦʿʦʤ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʪʨʘʥʩʬʝʨ 

ʪʝʭʥʦʣʦʛʠʿʝ ʢʨʦʟ ʩʪʠʮʘˁʝ ʧʘʪʝʥʘʪʘ, ʣʠʮʝʥʮʠ, know-how ʠʣʠ ʥʝʧʘʪʝʥʪʠʨʘʥʦʛ 

ʪʝʭʥʠʯʢʦʛ ʟʥʘˁʘ
263

. 

ʆʙʣʠʢ ʧʦʤʦ˂ʠ ʤʦʞʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʉʤʝʨʥʠʮʘʤʘ, ʙʠʪʠ ʠʟʨʘʞʝʥ ʫ ʚʠʜʫ 

ʜʠʨʝʢʪʥʠʭ ʥʦʚʯʘʥʠʭ ʜʘʚʘˁʘ, ʟʘʿʤʦʚʘ ʩʘ ʥʠʩʢʠʤ ʢʘʤʘʪʥʠʤ ʩʪʦʧʘʤʘ, ʜʨʞʘʚʥʠʭ 

ʛʘʨʘʥʮʠʿʘ, ʠʟʫʟʠʤʘˁʘ ʦʜ ʦʙʘʚʝʟʝ ʧʣʘ˂ʘˁʘ ʜʦʧʨʠʥʦʩʘ ʟʘ ʦʙʘʚʝʟʥʦ ʩʦʮʠʿʘʣʥʦ 

ʦʩʠʛʫʨʘˁʝ, ʠʩʧʦʨʫʢʝ ʨʦʙʘ ʠ ʫʩʣʫʛʘ ʧʦ ʧʦʚʦˀʥʠʿʠʤ ʮʝʥʘʤʘ ʠ ʩʣʠʯʥʦ
264
. ʋ ʧʦʛʣʝʜʫ 

ʠʟʨʘʯʫʥʘʚʘˁʘ ʠʟʥʦʩʘ ʧʦʤʦ˂ʠ ʟʘ ʧʦʯʝʪʥʝ ʠʥʚʝʩʪʠʮʠʿʝ, ʤʦʛʫ ʩʝ ʫ ʦʚʦʤ ʘʢʪʫ ʫʦʯʠʪʠ 

ʜʚʘ ʥʘʯʠʥʘ: 1) ʫ ʚʠʜʫ ʧʨʦʮʝʥʪʘ ʦʜ ʚʨʝʜʥʦʩʪʠ ʠʥʚʝʩʪʠʮʠʿʝ ʠ 2) ʫ ʚʠʜʫ ʧʨʦʮʝʥʪʘ ʦʜ 

ʪʨʦʰʢʦʚʘ ʟʘʨʘʜʘ ʧʦʚʝʟʘʥʠʭ ʩʘ ʧʦʯʝʪʥʦʤ ʠʥʚʝʩʪʠʮʠʿʦʤ. 

ʀʥʪʝʥʟʠʪʝʪ ʧʦʤʦ˂ʠ ʤʦʨʘ ʙʠʪʠ ʧʨʠʣʘʛʦʹʝʥ ʧʨʠʨʦʜʠ ʠ ʠʥʪʝʥʟʠʪʝʪʫ 

ʨʝʛʠʦʥʘʣʥʠʭ ʧʨʦʙʣʝʤʘ ʢʦʿʠ ˂ʝ ʩʝ ʨʝʰʘʚʘʪʠ. ʋ ʚʝʟʠ ʩ ʪʠʤ, ʂʦʤʠʩʠʿʘ ʿʝ ʫ 

ʉʤʝʨʥʠʮʘʤʘ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ, ʫ ʩʣʫʯʘʿʫ ʨʝʛʠʦʥʘ ʢʦʿʠ ʠʩʧʫˁʘʚʘʿʫ ʫʩʣʦʚʝ ʟʘ ʧʨʠʤʝʥʫ 

ʯʣʘʥʘ 87(3)(ʘ) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʦʜʥʦʩʥʦ 107(3)(ʘ) ʋʌɽʋ), ʠʥʪʝʥʟʠʪʝʪ ʨʝʛʠʦʥʘʣʥʝ 

ʧʦʤʦ˂ʠ ʥʝ ʩʤʝ ʧʨʝʣʘʟʠʪʠ 50% ʙʨʫʪʦ ʜʦʤʘ˂ʝʛ ʧʨʦʠʟʚʦʜʘ ʟʘ ʨʝʛʠʦʥʝ ʩʘ ʤʘˁʝ ʦʜ 

45% ʦʜ ʧʨʦʩʝʢʘ ʧʦ ʛʣʘʚʠ ʫ 25 ʟʝʤʘˀʘ ʯʣʘʥʠʮʘ ɽʋ, 40% ʟʘ ʨʝʛʠʦʥʝ ʩʘ ʤʘˁʝ ʦʜ 60% 

ʦʜ ʧʨʦʩʝʢʘ ʧʦ ʛʣʘʚʠ ʫ 25 ʟʝʤʘˀʘ ʯʣʘʥʠʮʘ ʋʥʠʿʝ, ʦʜʥʦʩʥʦ 30% ʟʘ ʨʝʛʠʦʥʝ ʩʘ ʤʘˁʝ 

ʦʜ 75% ʦʜ ʧʨʦʩʝʯʥʦʛ ʙʨʫʪʦ ʜʦʤʘ˂ʝʛ ʧʨʦʠʟʚʦʜʘ ʧʦ ʛʣʘʚʠ ʫ 25 ʟʝʤʘˀʘ ʯʣʘʥʠʮʘ 

ʋʥʠʿʝ
265
. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʢʘʜ ʿʝ ʨʝʯ ʦ ʥʘʿʫʜʘˀʝʥʠʿʠʤ ʨʝʛʠʦʥʠʤʘ (outermost regions, 

ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʢʦʿʠ ʠʤʘʿʫ ʫʩʣʝʜ ʪʦʛʘ ʩʧʝʮʠʬʠʯʘʥ ʧʨʠʚʨʝʜʥʠ ʭʝʥʜʠʢʝʧ, ˁʠʤʘ ʩʝ 

ʦʤʦʛʫ˂ʘʚʘ ʜʘ ʫʞʠʚʘʿʫ ʜʦʜʘʪʥʠ Ăʙʦʥʫʩñ ʦʜ 20% ʙʨʫʪʦ ʜʦʤʘ˂ʝʛ ʧʨʦʠʟʚʦʜʘ, ʫʢʦʣʠʢʦ 
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ʿʝ ˁʠʭʦʚ ʙʨʫʪʦ ʜʦʤʘ˂ʠ ʧʨʦʠʟʚʦʜ ʧʦ ʛʣʘʚʠ ʩʪʘʥʦʚʥʠʢʘ ʠʩʧʦʜ 75% ʧʨʦʩʝʢʘ ɽʋ ʩʘ 25 

ʯʣʘʥʠʮʘ, ʘ 10% ʫ ʜʨʫʛʠʤ ʩʣʫʯʘʿʝʚʠʤʘ
266
. ʆʚʘʢʘʚ ʪʨʝʪʤʘʥ ʿʝ ʣʦʛʠʯʘʥ, ʙʫʜʫ˂ʠ ʜʘ ʩʝ 

ʨʘʜʠ ʦ ʨʝʛʠʦʥʠʤʘ ʢʦʿʠ ʠʤʘʿʫ ʚʨʣʦ ʩʧʝʮʠʬʠʯʥʝ ʧʨʦʙʣʝʤʝ ʢʘʦ ʰʪʦ ʩʫ ʟʘʙʘʯʝʥʦʩʪ, 

ʤʘʣʘ ʚʝʣʠʯʠʥʘ, ʥʝʧʦʚʦˀʥʠ ʢʣʠʤʘʪʩʢʠ ʠ ʛʝʦʛʨʘʬʩʢʠ ʫʩʣʦʚʠ ʠ ʩʣʠʯʥʦ. 

ʇʦʨʝʜ ʨʝʛʠʦʥʘ ʩʘ ʦʚʘʢʚʠʤ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘʤʘ, ʜʦʜʘʪʘʥ Ăʙʦʥʫʩñ ʿʝ ʨʝʟʝʨʚʠʩʘʥ 

ʠ ʟʘ ʤʘʣʘ ʠ ʩʨʝʜˁʘ ʧʨʝʜʫʟʝ˂ʘ ʠ ʠʟʥʦʩʠ 20% ʙʨʫʪʦ ʜʦʤʘ˂ʝʛ ʧʨʦʠʟʚʦʜʘ ʟʘ ʧʦʤʦ˂ 

ʜʘʪʫ ʤʘʣʠʤ, ʦʜʥʦʩʥʦ 10% ʟʘ ʧʦʤʦ˂ ʜʘʪʫ ʩʨʝʜˁʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ
267
. ʀ ʫ ʦʚʦʤ 

ʧʦʛʣʝʜʫ ʿʝ ʂʦʤʠʩʠʿʘ ʧʦʩʪʫʧʠʣʘ ʠʩʧʨʘʚʥʦ, ʿʝʨ ʨʘʟʚʦʿ ʤʘʣʠʭ ʠ ʩʨʝʜˁʠʭ ʧʨʝʜʫʟʝ˂ʘ 

ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʦʜ ʛʣʘʚʥʠʭ ʧʨʠʥʮʠʧʘ ʧʦʣʠʪʠʢʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʫ ɽʋ. ʆʩʠʤ ʪʦʛʘ, 

ʦʥʘ ʩʫ ʛʣʘʚʥʠ ʛʝʥʝʨʘʪʦʨ ʟʘʧʦʰˀʘʚʘˁʘ ʫ ʚʨʝʤʝ ʝʢʦʥʦʤʩʢʠʭ ʢʨʠʟʘ ʠ ʪʫʨʙʫʣʝʥʮʠʿʘ 

ʥʘ ʪʨʞʠʰʪʫ ʠ ʙʨʞʝ ʩʝ ʧʨʠʣʘʛʦʹʘʚʘʿʫ ʜʠʥʘʤʠʯʥʠʤ ʧʨʠʚʨʝʜʥʠʤ ʢʨʝʪʘˁʠʤʘ ʫ 

ʦʜʥʦʩʫ ʥʘ ʚʝʣʠʢʝ ʢʦʤʧʘʥʠʿʝ. 

ʆʩʠʤ ʠʥʚʝʩʪʠʮʠʦʥʝ ʧʦʤʦ˂ʠ, ʉʤʝʨʥʠʮʝ ʧʦʤʠˁʫ ʠ ʪʘʢʦʟʚʘʥʫ ʦʧʝʨʘʪʠʚʥʫ 

ʧʦʤʦ˂ (operating aid, ʧʨʝʚʦʜ ʘʫʪʦʨʘ), ʦʜʥʦʩʥʦ ʧʦʤʦ˂ ʢʦʿʘ ʩʣʫʞʠ ʟʘ ʪʝʢʫ˂ʝ 

ʧʦʩʣʦʚʘˁʝ. ʀʘʢʦ ʿʝ ˁʝʥʦ ʜʦʜʝˀʠʚʘˁʝ ʫ ʦʩʥʦʚʠ ʟʘʙʨʘˁʝʥʦ, ʦʚʘ ʧʦʤʦ˂ ʤʦʞʝ ʙʠʪʠ 

ʜʦʜʝˀʝʥʘ ʫʢʦʣʠʢʦ ʿʝ ʦʧʨʘʚʜʘʥʘ ʫ ʧʦʛʣʝʜʫ ˁʝʥʦʛ ʜʦʧʨʠʥʦʩʘ ʨʝʛʠʦʥʘʣʥʦʤ ʨʘʟʚʦʿʫ ʠ 

ʩʚʦʿʝ ʧʨʠʨʦʜʝ, ʢʘʦ ʠ ʘʢʦ ʿʝ ʧʨʦʧʦʨʮʠʦʥʘʣʥʘ ʧʨʦʙʣʝʤʠʤʘ ʢʦʿʠ ʩʝ ʧʫʪʝʤ ˁʝ ʥʘʩʪʦʿʝ 

ʨʝʰʠʪʠ
268
. ʇʦʨʝʜ ʪʦʛʘ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʜʘ ʜʦʢʘʞʫ ʧʦʩʪʦʿʘˁʝ ʠ 

ʚʘʞʥʦʩʪ ʜʘʪʦʛ ʧʨʠʚʨʝʜʥʦʛ ʭʝʥʜʠʢʝʧʘ, ʘ ʧʦʤʦ˂ ʤʦʨʘ ʙʠʪʠ ʧʨʠʚʨʝʤʝʥʦʛ ʢʘʨʘʢʪʝʨʘ ʠ 

ˁʝʥ ʠʟʥʦʩ ʤʦʨʘ ʦʧʘʜʘʪʠ ʪʦʢʦʤ ʚʨʝʤʝʥʘ
269

. 

ʂʘʦ ʠ ʫ ʩʣʫʯʘʿʫ ʠʥʚʝʩʪʠʮʠʦʥʝ ʧʦʤʦ˂ʠ, ʪʘʢʦ ʩʝ ʠ ʦʚʜʝ ʧʦʩʝʙʘʥ ʪʨʝʪʤʘʥ ʜʘʿʝ 

ʥʘʿʫʜʘˀʝʥʠʿʠʤ ʨʝʛʠʦʥʠʤʘ, ʢʘʦ ʠ ʩʣʘʙʦ ʥʘʩʝˀʝʥʠʤ ʦʙʣʘʩʪʠʤʘ (ʧʦʜ ʢʦʿʠʤʘ ʩʝ 

ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʦʙʣʘʩʪʠ ʩʘ ʛʫʩʪʠʥʦʤ ʥʘʩʝˀʝʥʦʩʪʠ ʜʦ 8 ʩʪʘʥʦʚʥʠʢʘ ʠʣʠ ʤʘˁʝ), ʢʦʿʝ 

ʫʩʣʝʜ ʦʚʠʭ ʥʝʧʦʚʦˀʥʠʭ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘ ʟʘʦʩʪʘʿʫ ʫ ʧʨʠʚʨʝʜʥʦʤ ʨʘʟʚʦʿʫ. ʋʢʦʣʠʢʦ 

ʿʝ ʧʦʤʦ˂ ʦʚʠʤ ʨʝʛʠʦʥʠʤʘ ʥʘʤʝˁʝʥʘ ʟʘ ʫʙʣʘʞʘʚʘˁʝ ʜʦʜʘʪʥʠʭ ʪʨʘʥʩʧʦʨʪʥʠʭ 

ʪʨʦʰʢʦʚʘ, ʦʥʘ ʤʦʞʝ ʩʣʫʞʠʪʠ ʩʘʤʦ ʟʘ ʢʦʤʧʝʥʟʦʚʘˁʝ ʜʦʜʘʪʥʠʭ ʪʨʦʰʢʦʚʘ 

ʪʨʘʥʩʧʦʨʪʘ, ʧʨʝʚʦʟʘ ʨʦʙʘ ʧʨʦʠʟʚʝʜʝʥʠʭ ʫ ʦʚʠʤ ʨʝʛʠʦʥʠʤʘ ʫʥʫʪʘʨ ʥʘʮʠʦʥʘʣʥʠʭ 

ʛʨʘʥʠʮʘ, ʧʨʝʚʦʟʘ ʨʦʙʘ, ʩʠʨʦʚʠʥʘ ʠ ʧʦʣʫʧʨʦʠʟʚʦʜʘ ʦʜ ʤʝʩʪʘ ʧʨʦʠʟʚʦʜˁʝ ʜʦ ʤʝʩʪʘ 
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ʬʠʥʘʣʥʝ ʧʨʝʨʘʜʝ ʫ ʜʘʪʦʤ, ʥʘʿʫʜʘˀʝʥʠʿʝʤ ʨʝʛʠʦʥʫ. ʇʦʤʦ˂ ʤʦʨʘ ʙʠʪʠ, ʫ ʩʢʣʘʜʫ ʩʘ 

ʉʤʝʨʥʠʮʘʤʘ, ʠʟʨʘʯʫʥʘʪʘ ʫʥʘʧʨʝʜ, ʘ ʧʨʦʮʝʥʘ ʜʦʜʘʪʥʦʛ ʪʨʦʰʢʘ ʙʠ˂ʝ ʩʘʯʠˁʝʥʘ ʥʘ 

ʦʩʥʦʚʫ ʥʘʿʝʢʦʥʦʤʠʯʥʠʿʝʛ ʦʙʣʠʢʘ ʧʨʝʚʦʟʘ ʠ ʥʘʿʢʨʘ˂ʝ ʨʫʪʝ ʠʟʤʝʹʫ ʤʝʩʪʘ 

ʧʨʦʠʟʚʦʜˁʝ ʠʣʠ ʧʨʝʨʘʜʝ ʠ ʪʨʛʦʚʠʥʩʢʠʭ ʨʘʜˁʠ ʢʦʿʝ ʢʦʨʠʩʪʝ ʪʘʿ ʚʠʜ ʧʨʝʚʦʟʘ
270

. 

ɼʘˀʝ, ʪʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʫ ʧʦʩʝʙʥʝ ʦʜʨʝʜʙʝ ʉʤʝʨʥʠʮʘ ʧʦʩʚʝ˂ʝʥʝ ʠ 

ʥʦʚʦʦʪʚʦʨʝʥʠʤ ʤʘʣʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ (newly created small enterprises, ʧʨʝʚʦʜ 

ʘʫʪʦʨʘ). ʇʦʤʦ˂ ʦʚʠʤ ʩʫʙʿʝʢʪʠʤʘ ʪʘʢʦʹʝ ʤʦʨʘ ʙʠʪʠ ʦʛʨʘʥʠʯʝʥʘ ʧʦ ʚʨʝʜʥʦʩʪʠ ʠ 

ʦʧʘʜʘʪʠ ʪʦʢʦʤ ʚʨʝʤʝʥʘ. ʀʥʪʝʥʟʠʪʝʪ ʧʦʤʦ˂ʠ, ʩʝʤ ʫ ʥʝʢʠʤ ʠʟʫʟʝʮʠʤʘ, ʥʝ ʩʤʝ 

ʧʨʝʣʘʟʠʪʠ 35% ʦʧʨʘʚʜʘʥʠʭ ʪʨʦʰʢʦʚʘ (eligible costs, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʧʨʝʪʨʧˀʝʥʠʭ ʫ 

ʧʨʚʝ ʪʨʠ ʛʦʜʠʥʝ ʧʦʩʣʝ ʦʪʚʘʨʘˁʘ ʧʨʝʜʫʟʝ˂ʘ, ʦʜʥʦʩʥʦ 25% ʫ ʩʣʝʜʝ˂ʝ ʜʚʝ ʛʦʜʠʥʝ. 

ʆʧʨʘʚʜʘʥʠ ʪʨʦʰʢʦʚʠ, ʫ ʩʢʣʘʜʫ ʩʘ ʪʘʯʢʦʤ 107. ʫʢˀʫʯʫʿʫ ʢʘʤʘʪʝ ʥʘ ʟʘʿʤʦʚʝ, 

ʥʘʢʥʘʜʝ ʟʘ ʠʟʥʘʿʤˀʠʚʘˁʝ ʦʧʨʝʤʝ ʠʣʠ ʧʨʦʠʟʚʦʜʥʠʭ ʢʘʧʘʮʠʪʝʪʘ, ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʝ 

ʠ ʢʦʤʫʥʘʣʥʝ ʫʩʣʫʛʝ, ʥʘʢʥʘʜʝ ʧʦ ʦʩʥʦʚʫ ʦʙʘʚʝʟʘ ʠʟ ʫʛʦʚʦʨʘ ʦ ʣʠʟʠʥʛʫ ʠ ʩʣʠʯʥʦ. 

ɼʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʜʘ ʧʨʝʜʚʠʜʝ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʤʝʭʘʥʠʟʤʝ ʫ ʮʠˀʫ 

ʦʙʝʟʙʝʹʝˁʘ ʜʘ ʩʝ ʧʨʦʧʠʩʘʥʠ ʣʠʤʠʪʠ ʚʠʩʠʥʝ ʧʦʤʦ˂ʠ ʠ ˁʝʥʦʛ ʠʥʪʝʥʟʠʪʝʪʘ ʥʝ 

ʧʨʝʢʦʨʘʯʝ, ʢʘʦ ʠ ʤʝʭʘʥʠʟʤʝ ʟʘ ʟʘʦʙʠʣʘʞʝˁʝ ʧʨʘʚʠʣʘ ʦ ʜʦʜʝʣʠ ʦʚʝ ʚʨʩʪʝ ʧʦʤʦ˂ʠ. 

ʊʦ ʧʦʩʝʙʥʦ ʚʘʞʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʜʦʹʝ ʜʦ ʩʤʠʰˀʝʥʦʛ ʟʘʪʚʘʨʘˁʘ ʢʦʤʧʘʥʠʿʝ, ʧʘ 

ʥʝʧʦʩʨʝʜʥʦ ʥʘʢʦʥ ʪʦʛʘ ʧʦʥʦʚʥʦʛ ʧʦʢʨʝʪʘˁʘ ʢʘʢʦ ʙʠ ʩʝ ʠʩʧʫʥʠʣʠ ʬʦʨʤʘʣʥʠ 

ʫʩʣʦʚʠ ʟʘ ʜʦʙʠʿʘˁʝ ʦʚʦʛ ʪʠʧʘ ʧʦʤʦ˂ʠ
271

. 

ʅʘʿʟʘʜ, ʯʣʘʥ 107(3)(ʘ) ʋʌɽʋ ʤʦ˂ʠ ˂ʝ ʜʘ ʩʝ ʧʨʠʤʝʥʠ ʫ ʧʦʛʣʝʜʫ ʨʝʛʠʦʥʘʣʥʝ 

ʧʦʤʦ˂ʠ ʿʝʜʠʥʦ ʫʢʦʣʠʢʦ ʿʝ ʦʜʥʦʩʥʠ ʨʝʛʠʦʥ ʫʢˀʫʯʝʥ ʫ ʪʘʢʦʟʚʘʥʫ Ăʨʝʛʠʦʥʘʣʥʫ 

ʤʘʧʫñ, ʢʦʿʫ ʫʩʚʘʿʘ ʂʦʤʠʩʠʿʘ ʟʘ ʩʚʘʢʫ ʜʨʞʘʚʫ ʯʣʘʥʠʮʫ. ʀʘʢʦ ʿʝ ʂʦʤʠʩʠʿʘ ʫ ʧʦʯʝʪʢʫ 

ʩʤʘʪʨʘʣʘ ʜʘ ʙʠ ʦʥʘ ʩʘʤʘ ʪʨʝʙʘʣʦ ʜʘ ʦʜʨʝʜʠ ʨʝʛʠʦʥʝ ʢʦʿʝ ˂ʝ ʫʢˀʫʯʠʪʠ ʫ ʤʘʧʝ, 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʩʫ ʙʠʣʝ ʧʨʦʪʠʚ ʪʘʢʚʦʛ ʩʪʘʚʘ, ʧʘ ʿʝ ʥʘ ʢʨʘʿʫ ʪʘ ʜʫʞʥʦʩʪ ʧʨʠʧʘʣʘ 

ˁʠʤʘ. ʄʘʧʝ ʢʦʿʝ ʩʫ ʪʨʝʥʫʪʥʦ ʥʘ ʩʥʘʟʠ ʚʘʞʝ ʟʘ ʧʝʨʠʦʜ ʦʜ 2007-2013. ʛʦʜʠʥʝ ʠ 

ʦʙʿʘʚˀʫʿʫ ʩʝ ʫ ʉʣʫʞʙʝʥʦʤ ʛʣʘʩʥʠʢʫ ɽʋ. ʈʝʛʠʦʥʘʣʥʫ ʤʘʧʫ ʧʦʤʦ˂ʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʯʠʥʝ: 1) ʧʦʧʠʩ ʨʝʛʠʦʥʘ ʢʦʿʠ ʩʫ ʢʚʘʣʠʬʠʢʦʚʘʥʠ ʟʘ ʧʦʤʦ˂, 2) ʦʙʠʤ ʠ ʜʠʩʧʝʨʟʠʿʘ 
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ʨʝʛʠʦʥʘʣʥʦʛ ʫʣʘʛʘˁʘ ʠ 3) ʧʨʘʛʦʚʠ ʪʘʢʚʝ ʧʦʤʦ˂ʠ ʦʜʦʙʨʝʥʝ ʟʘ ʩʚʘʢʠ ʨʝʛʠʦʥ
272
. ʅʘ 

ʢʨʘʿʫ, ʨʝʛʠʦʥʘʣʥʘ ʧʦʤʦ˂ ʧʨʝʜʤʝʪ ʿʝ ʠ ʋʨʝʜʙʝ ʦ ʙʣʦʢ-ʠʟʫʟʝ˂ʫ
273

.  

 

3.2.3. ʇʨʘʢʩʘ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʫ ʚʝʟʠ ʩʘ ʨʝʛʠʦʥʘʣʥʦʤ ʜʨʞʘʚʥʦʤ ʧʦʤʦ˂ʠ 

 

ʋ ʦʙʣʘʩʪʠ ʨʝʛʠʦʥʘʣʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʧʨʘʢʩʘ ʂʦʤʠʩʠʿʝ ʿʝ ʚʝʦʤʘ ʙʦʛʘʪʘ ʠ 

ʰʘʨʦʣʠʢʘ. ʊʦ ʧʨʝʜʩʪʘʚˀʘ ʿʘʩʘʥ ʧʦʢʘʟʘʪʝˀ ʚʘʞʥʦʩʪʠ ʦʚʦʛ ʦʙʣʠʢʘ ʧʦʤʦ˂ʠ ʟʘ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ʇʨʝ ʩʚʝʛʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʥʝʢʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʟʘʢˀʫʯʠʣʘ ʜʘ 

ʥʦʪʠʬʠʢʦʚʘʥʘ ʤʝʨʘ ʫʦʧʰʪʝ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʫʟʠʤʘʿʫ˂ʠ ʫ ʦʙʟʠʨ 

ʦʜʨʝʜʙʝ ʋʌɽʋ.  

ʅʘ ʧʨʠʤʝʨ, ʫ ʩʣʫʯʘʿʫ Mercedes Benz Hungary
274

, ʤʘʹʘʨʩʢʘ ʚʣʘʜʘ ʿʝ ʦʜʣʫʯʠʣʘ 

ʜʘ ʩʧʨʦʚʝʜʝ ʠʥʚʝʩʪʠʮʠʿʫ ʫ ʢʦʨʠʩʪ ʢʦʤʧʘʥʠʿʝ Mercedes Benz, ʦʜʥʦʩʥʦ ˁʝʥʦʛ 

ʧʨʦʠʟʚʦʜʥʦʛ ʧʦʛʦʥʘ ʫ ʄʘʹʘʨʩʢʦʿ. ʄʝʨʘ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʣʘ ʧʦʜʨʰʢʫ ʟʘ ʠʟʛʨʘʜˁʫ 

ʥʦʚʦʛ ʧʨʦʠʟʚʦʜʥʦʛ ʧʦʛʦʥʘ ʟʘ ʧʫʪʥʠʯʢʘ ʚʦʟʠʣʘ ʫ ʨʝʛʠʦʥʫ ʂʝʯʢʝʤʝʪ, ʫ ʠʟʥʦʩʫ ʦʜ 

125 ʤʠʣʠʦʥʘ ú. ɹʠʣʦ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʢʦʤʧʘʥʠʿʘ Mercedes Benz ʦʪʢʫʧʠ ʟʝʤˀʠʰʪʝ 

ʟʘ ʠʟʛʨʘʜˁʫ ʧʦʤʝʥʫʪʦʛ ʧʦʛʦʥʘ, ʰʪʦ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʣʦ ʢʫʧʦʚʠʥʫ 159 ʟʝʤˀʠʰʥʠʭ 

ʧʘʨʮʝʣʘ, ʤʘʭʦʤ ʫ ʧʨʠʚʘʪʥʦʤ ʚʣʘʩʥʠʰʪʚʫ. ʂʦʤʧʘʥʠʿʘ Mercedes Benz ʿʝ ʿʦʰ 2008. 

ʛʦʜʠʥʝ ʦʪʧʦʯʝʣʘ ʧʨʝʛʦʚʦʨʝ ʩʘ ʘʛʝʥʪʦʤ ʟʘ ʥʝʢʨʝʪʥʠʥʝ Best Invest Kft ʠ ʧʦʩʪʠʛʣʘ 

ʮʝʥʫ ʦʪʢʫʧʘ ʦʜ ʧʨʠʚʘʪʥʠʭ ʚʣʘʩʥʠʢʘ ʫ ʠʟʥʦʩʫ ʦʜ 7.30 ú ʧʦ ʤ
2
. ʇʨʝʛʦʚʦʨʝ ʩʘ 

ʧʨʠʚʘʪʥʠʤ ʚʣʘʩʥʠʮʠʤʘ ʟʝʤˀʠʰʪʘ ʚʦʜʠʣʘ ʿʝ ʢʦʤʧʘʥʠʿʘ Best Invest Kft. ʉ ʦʙʟʠʨʦʤ 

ʜʘ ʤʘʹʘʨʩʢʦ ʟʘʢʦʥʦʜʘʚʩʪʚʦ ʥʝ ʜʦʧʫʰʪʘ ʢʫʧʦʚʠʥʫ ʧʦˀʦʧʨʠʚʨʝʜʥʦʛ ʟʝʤˀʠʰʪʘ ʦʜ 

ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʠʭ ʣʠʮʘ, ʦʧʰʪʠʥʝ ʩʫ ʫʩʪʘʥʦʚʠʣʝ ʧʨʠʦʨʠʪʝʪʥʦ ʧʨʘʚʦ ʧʨʝʯʝ 

ʢʫʧʦʚʠʥʝ ʥʘ ʧʘʨʮʝʣʘʤʘ ʢʦʿʝ ʩʫ ʙʠʣʝ ʧʨʝʜʤʝʪ ʧʨʝʛʦʚʦʨʘ ʠʟʤʝʹʫ Best Invest Kft ʠ 

ʧʨʠʚʘʪʥʠʭ ʚʣʘʩʥʠʢʘ. ʂʦʤʧʘʥʠʿʘ Mercedes Benz ʩʝ ʩʘʛʣʘʩʠʣʘ ʜʘ ʩʥʦʩʠ ʩʚʝ 
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 ʉʪʦʿʘʥʦʚʠ˂, ɹ., ɼʨʞʘʚʥʘ ʧʦʤʦ˂, ʨʝʛʠʦʥʘʣʥʠ ʨʘʟʚʦʿ ʠ ʟʘʰʪʠʪʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ɽʢʦʥʦʤʠʢʘ 

ʧʨʝʜʫʟʝ˂ʘ, 3-4/2008, ʩʪʨ.101. 
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 ʋʨʝʜʙʦʤ ʦ ʙʣʦʢ-ʠʟʫʟʝ˂ʫ ʩʝ, ʥʘ ʧʨʠʤʝʨ, ʠʟʫʟʠʤʘ ʦʜ ʦʙʘʚʝʟʝ ʥʦʪʠʬʠʢʘʮʠʿʝ ʧʦʤʦ˂ ʚʝʣʠʢʝ 

ʠʥʚʝʩʪʠʮʠʦʥʝ ʧʨʦʿʝʢʪʝ ʜʦʜʝˀʝʥʘ ʥʘ ʦʩʥʦʚʫ ʧʦʩʪʦʿʝ˂ʝ ʰʝʤʝ ʧʦʤʦ˂ʠ ʫʟ ʫʩʣʦʚ ʜʘ ʠʟʥʦʩ ʥʝ ʧʨʝʣʘʟʠ 

75% ʤʘʢʩʠʤʘʣʥʦʛ ʠʟʥʦʩʘ ʢʦʿʠ ʠʥʚʝʩʪʠʮʠʿʘ ʩʘ ʧʨʠʭʚʘʪˀʠʚʠʤ ʪʨʦʰʢʦʤ ʦʜ 100 ʤʠʣʠʦʥʘ ʝʚʨʘ ʤʦʞʝ 

ʜʘ ʜʦʙʠʿʝ. ʋʢʦʣʠʢʦ ʩʝ ʥʘʚʝʜʝʥʠ ʫʩʣʦʚ ʥʝ ʠʩʧʫʥʠ, ʧʦʤʦ˂ ʤʦʨʘ ʙʠʪʠ ʥʦʪʠʬʠʦʢʚʘʥʘ ʂʦʤʠʩʠʿʠ. 

ʀʟʫʟʝʮʠ ʩʫ ʧʨʝʜʚʠʹʝʥʠ ʠ ʟʘ ʰʝʤʝ ʧʦʤʦ˂ʠ ʟʘ ʤʘʣʘ ʠ ʩʨʝʜˁʘ ʧʨʝʜʫʟʝ˂ʘ, ʧʨʠ ʯʝʤʫ ʦʥʝ ʥʝ ʩʤʝʿʫ ʜʘ 

ʧʨʝʣʘʟʝ 2 ʤʠʣʠʦʥʘ ʝʚʨʘ ʫ ʨʝʛʠʦʥʠʤʘ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(3)(ʘ) ʦʜʥʦʩʥʦ 1 ʤʠʣʠʦʥ ʝʚʨʘ ʫ ʨʝʛʠʦʥʠʤʘ ʫ 

ʯʣʘʥʫ 87(3)(ʮ). ʆʚʦ ʩʝ ʧʨʘʚʜʘ ʯʠˁʝʥʠʮʦʤ ʜʘ ʩʫ ʟʥʘʯʘʿʥʝ ʙʘʨʠʿʝʨʝ ʟʘ ʦʪʚʘʨʘˁʝ ʦʚʠʭ ʧʨʝʜʫʟʝ˂ʘ 

ʤʥʦʛʦ ʨʠʟʠʯʥʠʿʝ ʠ ʦʧʘʩʥʠʿʝ ʫ ʨʝʛʠʦʥʠʤʘ ʛʜʝ ʚʣʘʜʘ ʥʘʿʣʦʰʠʿʘ ʝʢʦʥʦʤʩʢʘ ʩʠʪʫʘʮʠʿʘ. 
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ʪʨʦʰʢʦʚʝ ʠ ʥʘʢʥʘʜʝ ʟʘ ʟʝʤˀʠʰʪʝ ʠ ˁʝʥʫ ʧʨʠʧʨʝʤʫ ʟʘ ʠʟʛʨʘʜˁʫ ʥʦʚʝ ʬʘʙʨʠʢʝ, 

ʫʢˀʫʯʫʿʫ˂ʠ ʠ ʪʨʦʰʢʦʚʝ ʟʘ ʥʝʦʧʭʦʜʥʫ ʠʥʬʨʘʩʪʨʫʢʪʫʨʫ. ʅʘʢʦʥ ʰʪʦ ʿʝ ʟʝʤˀʘ 

ʦʪʢʫʧˀʝʥʘ ʦʜ ʩʪʨʘʥʝ Best Invest Kft ʫ ʠʤʝ ʢʦʤʘʧʥʠʿʝ Mercedes Benz, ʟʝʤˀʠʰʪʝ ʿʝ 

ʬʦʨʤʘʣʥʦ ʧʨʦʰʣʦ ʢʨʦʟ ʚʣʘʩʥʠʰʪʚʦ ʦʧʰʪʠʥʝ ʢʦʿʘ ʿʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʘʚʦʤ ʧʨʝʯʝ 

ʢʫʧʦʚʠʥʝ, ʩʢʣʦʧʠʣʘ ʫʛʦʚʦʨ ʠʜʝʥʪʠʯʘʥ ʦʥʦʤ ʩʘ ʧʨʠʚʘʪʥʠʤ ʣʠʮʠʤʘ. ʅʘʢʦʥ ʪʦʛʘ, 

ʦʧʰʪʠʥʘ ʿʝ ʧʨʝʧʨʦʜʘʣʘ ʟʝʤˀʠʰʪʝ ʢʦʤʧʘʥʠʿʠ Mercedes Benz ʧʦ ʠʩʪʦʿ ʮʝʥʠ ʢʦʿʘ ʿʝ 

ʜʦʛʦʚʦʨʝʥʘ ʩʘ ʧʨʠʚʘʪʥʠʤ ʣʠʮʠʤʘ, ʫʚʝ˂ʘʥʦʿ ʟʘ ʪʨʦʰʢʦʚʝ ʧʨʝʪʨʧˀʝʥʝ ʫʩʣʝʜ ʦʙʘʚʝʟʝ 

ʧʨʦʤʝʥʝ ʥʘʤʝʥʝ ʟʝʤˀʠʰʪʘ ʩʘ ʧʦˀʦʧʨʠʚʨʝʜʥʦʛ ʥʘ ʠʥʜʫʩʪʨʠʩʿʢʦ. ʂʦʥʘʯʥʘ ʮʝʥʘ 

ʟʝʤˀʠʰʪʘ ʠʟʥʦʩʠʣʘ ʿʝ 10.13 ú ʧʦ ʤ
2
. ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʩʘ ʥʝʢʦʣʠʮʠʥʦʤ ʧʘʨʮʝʣʘ 

ʯʠʿʠ ʿʝ ʩʦʧʩʪʚʝʥʠʢ ʙʠʣʘ ʜʨʞʘʚʘ. 

ʂʦʤʠʩʠʿʘ ʿʝ, ʥʘʢʦʥ ʩʧʨʦʚʦʹʝˁʘ ʧʦʩʪʫʧʢʘ ʢʦʥʪʨʦʣʝ ʥʦʪʠʬʠʢʦʚʘʥʝ ʤʝʨʝ, 

ʟʘʢˀʫʯʠʣʘ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʥʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 

107(1) ʋʌɽʋ. ʂʘʦ ʨʘʟʣʦʛ ʟʘ ʦʚʘʢʘʚ ʩʪʘʚ ʂʦʤʠʩʠʿʘ ʿʝ ʥʘʚʝʣʘ ʜʘ ʿʝ ʟʝʤˀʠʰʪʝ 

ʧʨʦʜʘʪʦ ʦʜ ʩʪʨʘʥʝ ʦʧʰʪʠʥʝ ʧʦ ʮʝʥʠ ʠʜʝʥʪʠʯʥʦʿ ʦʥʦʿ ʢʦʿʘ ʿʝ ʜʦʛʦʚʦʨʝʥʘ ʩʘ 

ʧʨʠʚʘʪʥʠʤ ʣʠʮʠʤʘ. ɼʘʢʣʝ, ʩʪʘʚ ʂʦʤʠʩʠʿʝ ʿʝ ʙʠʦ ʜʘ ʥʠʢʘʢʚʘ ʨʘʟʣʠʢʘ ʥʠʿʝ 

ʥʘʧʨʘʚˀʝʥʘ ʠʟʤʝʹʫ ʧʘʨʮʝʣʘ ʢʦʿʝ ʩʫ ʧʨʠʧʘʜʘʣʝ ʜʨʞʘʚʠ ʠ ʦʥʠʭ ʢʦʿʝ ʩʫ ʙʠʣʝ ʫ 

ʚʣʘʩʥʠʰʪʚʫ ʧʨʠʚʘʪʥʠʭ ʣʠʮʘ, ʘ ʜʦʛʦʚʦʨʝʥʘ ʮʝʥʘ ʧʨʝʜʩʪʘʚˀʘʣʘ ʿʝ ʪʨʞʠʰʥʫ ʮʝʥʫ. 

ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʜʨʞʘʚʘ ʧʦʥʘʰʘʣʘ ʥʘ 

ʥʘʯʠʥ ʢʘʦ ʰʪʦ ʙʠ ʩʝ ʧʦʥʘʰʘʦ ʙʠʣʦ ʢʦʿʠ ʠʥʚʝʩʪʠʪʦʨ ʫ ʥʦʨʤʘʣʥʠʤ ʪʨʞʠʰʥʠʤ 

ʦʢʦʣʥʦʩʪʠʤʘ (ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ). 

ɼʦ ʠʜʝʥʪʠʯʥʦʛ ʟʘʢˀʫʯʢʘ ʜʦʰʣʦ ʩʝ ʠ ʫ ʩʣʫʯʘʿʫ Parnassos
275

, ʛʜʝ ʿʝ ʙʠʣʦ ʨʝʯʠ 

ʦ ʬʠʥʘʥʩʠʿʩʢʦʿ ʧʦʜʨʰʮʠ ʟʘ ʨʝʥʦʚʠʨʘˁʝ ʠ ʫʥʘʧʨʝʹʝˁʝ ʩʢʠ-ʣʠʬʪʦʚʘ ʫ ʩʢʠʿʘʰʢʦʤ 

ʮʝʥʪʨʫ Parnassios. ɻʨʯʢʘ ʚʣʘʜʘ ʿʝ ʥʘʩʪʦʿʘʣʘ ʜʘ ʦʧʨʘʚʜʘ ʜʦʜʝʣʫ ʬʠʥʘʥʩʠʿʩʢʝ 

ʧʦʤʦ˂ʠ: ʘ) ʥʘʚʦʜʝ˂ʠ ʜʘ ʥʝ ʧʦʩʪʦʿʠ ʿʘʚʥʠ ʧʨʝʚʦʟ ʢʦʿʠ ʧʦʚʝʟʫʿʝ ʦʢʦʣʥʘ ʩʝʣʘ ʩʘ ʦʚʠʤ 

ʩʢʠʿʘʰʢʠʤ ʮʝʥʪʨʦʤ, ʙ) ʯʠˁʝʥʠʮʦʤ ʜʘ ʪʘʿ ʧʨʦʩʪʦʨ ʧʨʝʜʩʪʘʚˀʘ ʟʘʰʪʠ˂ʝʥʦ ʧʦʜʨʫʯʿʝ 

NATURA 2000 ʫ ʢʦʤʝ ʧʦʩʪʦʿʝ ʦʛʨʘʥʠʯʝˁʘ ʫ ʚʝʟʠ ʩʘ ʢʦʨʠʰ˂ʝˁʝʤ ʟʝʤˀʠʰʪʘ, 

ʦʜʨʝʹʝʥʠʤ ʦʛʨʘʥʠʯʝˁʠʤʘ ʫ ʚʝʟʠ ʩʘ ʟʘʰʪʠʪʦʤ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ, ʦʛʨʘʥʠʯʝʥʠʤ 

ʚʨʝʤʝʥʩʢʠʤ ʠʥʪʝʨʚʘʣʦʤ ʦʪʚʦʨʝʥʦʩʪʠ ʩʢʠʿʘʰʢʦʛ ʮʝʥʪʨʘ (ʩʘʤʦ ʧʦ ʜʘʥʫ), ʚ) 
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 C(2011)4318 final State aid SA.32737 (2011/N)-Greece. 
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ʯʠˁʝʥʠʮʦʤ ʜʘ ʩʝ ʩʢʠʿʘʰʢʠ ʮʝʥʪʘʨ ʢʦʨʠʩʪʠ ʩʘʤʦ ʟʘ ʣʦʢʘʣʥʫ ʫʧʦʪʨʝʙʫ, ʢʘʦ ʠ ʛ) 

ʣʦʰʠʿʠʤ ʪʝʭʥʠʯʢʠʤ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘʤʘ ʣʠʬʦʪʚʘ ʟʘ ʧʨʝʚʦʟ ʩʢʠʿʘʰʘ.  

ʂʦʤʠʩʠʿʘ ʿʝ ʧʦʰʣʘ ʦʜ ʛʝʥʝʨʘʣʥʦʛ ʩʪʘʚʘ ʜʘ ʜʨʞʘʚʥʘ ʧʦʜʨʰʢʘ ʨʘʟʚʦʿʫ ʞʠʯʘʨʘ 

ʫ ʦʙʣʘʩʪʠ ʪʫʨʠʟʤʘ ʤʦʞʝ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʠ 

ʥʝʛʘʪʠʚʥʦ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʀʧʘʢ, ʩʤʘʪʨʘʣʘ ʿʝ ʜʘ ʫ 

ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʪʨʝʙʘ ʜʨʫʛʘʯʠʿʝ ʧʦʩʪʫʧʠʪʠ. ʈʘʟʣʦʛ ʟʘ ʪʦ ʿʝ ʰʪʦ ˂ʝ ʩʝ ʞʠʯʘʨʝ 

ʢʦʨʠʩʪʠʪʠ ʩʘʤʦ ʟʘ ʣʦʢʘʣʥʫ ʫʧʦʪʨʝʙʫ ʫ ʦʙʣʘʩʪʠʤʘ ʙʝʟ ʢʘʧʘʮʠʪʝʪʘ ʟʘ ʨʘʟʚʦʿ ʪʫʨʠʟʤʘ 

ʠ ʩʘ ʦʛʨʘʥʠʯʝʥʠʤ ʨʝʩʫʨʩʠʤʘ ʟʘ ʟʠʤʩʢʝ ʩʧʦʨʪʦʚʝ, ʘʣʠ ʠ ʯʠˁʝʥʠʮʘ ʜʘ ˂ʝ ʢʦʨʠʩʥʠʮʠ 

ʙʠʪʠ ʫʛʣʘʚʥʦʤ ʨʝʟʠʜʝʥʪʠ, ʢʦʿʠ ʥʝ˂ʝ ʠʤʘʪʠ ʘʣʪʝʨʥʘʪʠʚʫ ʜʘ ʦʪʧʫʪʫʿʫ ʫ ʟʠʤʩʢʝ 

ʮʝʥʪʨʝ ʜʨʫʛʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʉʪʦʛʘ, ʟʘʫʟʝʪ ʿʝ ʢʦʥʘʯʘʥ ʩʪʘʚ ʜʘ ʥʦʪʠʬʠʢʦʚʘʥʘ 

ʬʠʥʘʥʩʠʿʩʢʘ ʧʦʜʨʰʢʘ ʛʨʯʢʝ ʚʣʘʜʝ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʫ ʩʚʝʪʣʫ ʯʣʘʥʘ 

107(1) ʋʌɽʋ. 

ʊʘʢʦʹʝ, ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʥʠʿʝ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʥʠ ʧʦʤʦ˂ ʢʦʤʧʘʥʠʿʠ Union 

Fenosa Distribución ʦʜ ʩʪʨʘʥʝ ʰʧʘʥʩʢʝ ʚʣʘʜʝ ʥʘʤʝˁʝʥʘ ʟʘ ʠʩʢʦʧʘʚʘˁʝ ʧʦʜʟʝʤʥʠʭ, 

ʠʣʠ ʟʘ ʧʨʝʩʝˀʝˁʝ ʧʦʩʪʦʿʝ˂ʠʭ ʥʘʜʟʝʤʥʠʭ ʚʦʜʦʚʘ
276
, ʧʦʜʨʰʢʘ ʥʝʤʘʯʢʝ ʧʦʢʨʘʿʠʥʝ 

Sachsen Anhalt ʫ ʚʠʜʫ ʧʦʚʦˀʥʠʭ ʟʘʿʤʦʚʘ ʤʘʣʠʤ ʠ ʩʨʝʜˁʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʫ ʮʠˀʫ 

ʣʘʢʰʝʛ ʧʨʠʩʪʫʧʘ ʢʘʧʠʪʘʣʫ
277

 ʠ ʩʣʠʯʥʦ. 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʥʝʢʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʂʦʤʠʩʠʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʜʘ ʥʦʪʠʬʠʢʦʚʘʥʘ 

ʤʝʨʘ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʠ ʜʘ ʿʝ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. 

ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʧʦˀʩʢʘ ʚʣʘʜʘ ʥʘʤʝʨʘʚʘʣʘ ʜʘ ʧʦʜʨʞʠ ʠʥʚʝʩʪʠʮʠʿʝ ʫ 

ʦʙʥʦʚˀʠʚʝ ʠʟʚʦʨʝ ʝʥʝʨʛʠʿʝ
278

, ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʿʝ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ 

ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʊʘʢʘʚ ʩʪʘʚ ʿʝ ʦʙʨʘʟʣʦʞʝʥ ʯʠˁʝʥʠʮʦʤ ʜʘ 

ʿʝ ʧʨʝʜʣʦʞʝʥʘ ʨʝʛʠʦʥʘʣʥʘ ʧʦʤʦ˂ ʟʘ ʧʦʯʝʪʥʝ ʠʥʚʝʩʪʠʮʠʿʝ ʠ ʤʦʜʝʨʥʠʟʘʮʠʿʫ 

ʧʦʿʝʜʠʥʘʯʥʠʭ ʠʥʩʪʘʣʘʮʠʿʘ ʫ ʩʘʛʣʘʩʥʦʩʪʠ ʩʘ ʪʘʜʘ ʚʘʞʝ˂ʠʤ ʯʣʘʥʦʤ 87(3)(ʘ) ʋʛʦʚʦʨʘ 

ʦ ɽɿ (ʩʘʜʘ 107(3)(ʘ) ʋʌɽʋ), ʦʜʥʦʩʥʦ ʉʤʝʨʥʠʮʘʤʘ ʦ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ.  

ɼʦ ʠʜʝʥʪʠʯʥʦʛ ʩʪʘʚʘ ʜʦʰʣʦ ʩʝ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʩʣʦʚʝʥʘʯʢʘ ʚʣʘʜʘ 

ʥʘʤʝʨʘʚʘʣʘ ʜʘ ʜʦʜʝʣʠ ʬʠʥʘʥʩʠʿʩʢʫ ʧʦʤʦ˂ ʟʘ ʨʘʟʚʦʿ ʰʠʨʦʢʦʧʦʿʘʩʥʠʭ ʤʨʝʞʘ ʥʘ 
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 C(2010) 4109 final State Aid N 623/2009-Spain 
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 K (2011) 4922 final State Aid SA.31690 (N 438/10)-Germany 
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 C(2005) 1924 State aid N 14/05-Poland 
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ʩʚʦʿʦʿ ʪʝʨʠʪʦʨʠʿʠ
279

. ʅʘʤʝʨʘ ʿʝ ʙʠʣʘ ʜʘ ʩʝ ʚʝ˂ʠ ʜʝʦ ʧʦʤʦ˂ʠ ʦʙʝʟʙʝʜʠ ʠʟ ɽʚʨʦʧʩʢʦʛ 

ʨʝʛʠʦʥʘʣʥʦʛ ʨʘʟʚʦʿʥʦʛ ʬʦʥʜʘ. ʇʦʤʦ˂ ʿʝ ʠʤʘʣʘ ʟʘ ʮʠˀ ʜʘ ʧʦʚʝ˂ʘ ʩʪʝʧʝʥ 

ʧʦʢʨʠʚʝʥʦʩʪʠ ʩʣʦʚʝʥʘʯʢʝ ʪʝʨʠʪʦʨʠʿʝ ʰʠʨʦʢʦʧʦʿʘʩʥʠʤ ʤʨʝʞʘʤʘ ʩʘ 92% ʥʘ 100%, 

ʜʦ ʢʨʘʿʘ 2013. ʛʦʜʠʥʝ. ʈʘʜʠʣʦ ʩʝ ʦ ʦʙʣʘʩʪʠʤʘ ʛʜʝ ʫʩʣʫʛʝ ʰʠʨʦʢʦʧʦʿʘʩʥʠʭ ʤʨʝʞʘ 

ʥʠʩʫ ʫʦʧʰʪʝ ʜʦʩʪʫʧʥʝ, ʠʣʠ ʦʙʣʘʩʪʠʤʘ ʫ ʢʦʿʠʤʘ ʦʧʝʨʘʪʦʨʠ ʥʝʤʘʿʫ ʥʠʢʘʢʚʠʭ 

ʧʦʜʩʪʠʮʘʿʘ ʜʘ ʧʨʫʞʘʿʫ ʪʘʢʚʝ ʫʩʣʫʛʝ ʧʦʜ ʢʦʤʝʨʮʠʿʘʣʥʠʤ ʫʩʣʦʚʠʤʘ. ʂʦʨʠʩʥʠʮʠ 

ʧʦʤʦ˂ʠ ʙʠʣʠ ʙʠ ʦʧʝʨʘʪʦʨʠ ʢʦʿʠ ʩʫ ʫ ʩʪʘˁʫ ʜʘ ʧʦʥʫʜʝ ʫʩʣʫʛʝ ʰʠʨʦʢʦʧʦʿʘʩʥʠʭ 

ʤʨʝʞʘ (ʧʨʝ ʩʚʝʛʘ, ʠʥʪʝʨʥʝʪʘ) ʧʦ ʤʠʥʠʤʘʣʥʦʿ ʙʨʟʠʥʠ ʦʜ 2 Mbps ʟʘ ʠʥʜʠʚʠʜʫʘʣʥʘ 

ʜʦʤʘ˂ʠʥʩʪʚʘ. ʅʘʢʦʥ ʩʧʨʦʚʝʜʝʥʦʛ ʧʦʩʪʫʧʢʘ ʢʦʥʪʨʦʣʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʢˀʫʯʠʣʘ ʜʘ ʿʝ 

ʥʦʪʠʬʠʢʦʚʘʥʘ ʧʦʤʦ˂ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʪʘʜʘ ʚʘʞʝ˂ʠʤ ʯʣʘʥʦʤ 87(3)(ʮ) ʋʛʦʚʦʨʘ ʦ 

ɽɿ. ɼʦ ʪʘʢʚʦʛ ʟʘʢˀʫʯʢʘ ʂʦʤʠʩʠʿʘ ʿʝ ʜʦʰʣʘ ʩʧʨʦʚʦʹʝˁʝʤ ʪʘʢʦʟʚʘʥʦʛ Ăʙʘʣʘʥʩʠʨʥʦʛ 

ʪʝʩʪʘñ (balancing test). ɿʘʢˀʫʯʠʣʘ ʿʝ ʜʘ ʧʦʤʦ˂ ʠʤʘ ʫ ʚʠʜʫ ʦʩʪʚʘʨʠʚʘˁʝ ʮʠˀʘ ʢʦʿʠ 

ʿʝ ʦʜ ʠʥʪʝʨʝʩʘ ʟʘ ʋʥʠʿʫ ʢʘʦ ʮʝʣʠʥʫ, ʘ ʪʦ ʿʝ ʨʘʟʚʦʿ ʰʠʨʦʢʦʧʦʿʘʩʥʠʭ ʤʨʝʞʘ. ɼʘˀʝ, 

ʟʘʢˀʫʯʠʣʘ ʿʝ ʜʘ ʪʘʿ ʮʠˀ ʤʦʞʝ ʙʠʪʠ ʜʦʩʪʠʛʥʫʪ ʫʟ ʧʦʤʦ˂ ʜʘʪʝ ʤʝʨʝ ʧʦʤʦ˂ʠ, ʦʜʥʦʩʥʦ 

ʜʘ ʿʝ ʧʨʝʜʣʦʞʝʥʘ ʬʠʥʘʥʩʠʿʩʢʘ ʧʦʜʨʰʢʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʠʥʩʪʨʫʤʝʥʪ ʟʘ ʩʧʨʦʚʦʹʝˁʝ 

ʮʠˀʘ ʦʜ ʠʥʪʝʨʝʩʘ ʟʘ ʋʥʠʿʫ. ʅʘʧʦʢʦʥ, ʂʦʤʠʩʠʿʘ ʿʝ, ʦʜʤʝʨʘʚʘʿʫ˂ʠ ʧʦʟʠʪʠʚʥʝ ʝʬʝʢʪʝ 

ʩʘ ʥʝʛʘʪʠʚʥʠʤ ʝʬʝʢʪʠʤʘ ʥʦʪʠʬʠʢʦʚʘʥʝ ʧʦʤʦ˂ʠ, ʫʪʚʨʜʠʣʘ ʜʘ ʿʝ ʩʚʝʫʢʫʧʘʥ ʙʠʣʘʥʩ 

ʧʦʤʦ˂ʠ ʧʦʟʠʪʠʚʘʥ.  

ʂʦʤʧʘʪʠʙʠʣʥʦʩʪ ʥʦʪʠʬʠʢʦʚʘʥʝ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ 

ʫʪʚʨʹʝʥʘ ʿʝ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʠʪʘʣʠʿʘʥʩʢʘ ʚʣʘʜʘ ʥʘʤʝʨʘʚʘʣʘ ʜʘ ʫʧʫʪʠ ʘʤʘʥʜʤʘʥʝ 

ʫ ʧʦʛʣʝʜʫ ʤʘʧʝ ʨʝʛʠʦʥʘʣʥʝ ʧʦʤʦ˂ʠ
280
. ʀʜʝʥʪʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʿʝ 

ʠʨʩʢʘ ʚʣʘʜʘ ʥʦʪʠʬʠʢʦʚʘʣʘ ʘʤʘʥʜʤʘʥʝ ʥʘ ʚʣʘʩʪʠʪʫ ʤʘʧʫ ʨʝʛʠʦʥʘʣʥʝ ʧʦʤʦ˂ʠ ʟʘ 

ʧʝʨʠʦʜ ʦʜ 2007-2013 ʛʦʜʠʥʝ
281

. 

ɼʘˀʝ, ʫ ʧʨʘʢʩʠ ʩʫ ʟʘʙʝʣʝʞʝʥʝ ʠ ʩʠʪʫʘʮʠʿʝ ʫ ʢʦʿʠʤʘ ʿʝ ʠʟʨʘʞʝʥʘ ʩʫʤˁʘ ʫ 

ʢʦʤʧʘʪʠʙʠʣʥʦʩʪ ʤʝʨʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. 

ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Slovenské lodenice Komárno
282

, ʩʣʦʚʘʯʢʘ ʚʣʘʜʘ ʿʝ 

ʥʦʪʠʬʠʢʦʚʘʣʘ ʂʦʤʠʩʠʿʠ ʥʘʤʝʨʫ ʜʘ ʜʦʜʝʣʠ ʨʝʛʠʦʥʘʣʥʫ ʠʥʚʝʩʪʠʮʠʦʥʫ ʧʦʤʦ˂, ʫ 
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ʢʦʨʠʩʪ ʙʨʦʜʦʛʨʘʜʠʣʠʰʪʘ Slovenské lodenice Komárno. ʇʦʤʦ˂ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʣʘ 

ʦʪʧʠʩ ʜʫʛʦʚʘˁʘ. ʇʦʤʝʥʫʪʦ ʙʨʦʜʦʛʨʘʜʠʣʠʰʪʝ ʩʝ ʥʘʣʘʟʠʣʦ ʥʘ ɼʫʥʘʚʫ, ʫ ʨʝʛʠʦʥʫ 

ʧʨʠʭʚʘʪˀʠʚʦʤ ʟʘ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʪʘʜʘʰˁʝʛ ʯʣʘʥʘ 87(3)(ʘ) ʋʛʦʚʦʨʘ ʦ 

ɽɿ. ʂʦʨʠʩʥʠʢ ʧʦʤʦ˂ʠ ʿʝ ʞʝʣʝʦ ʜʘ ʠʩʢʦʨʠʩʪʠ ʧʦʤʦ˂ ʟʘ ʤʦʜʝʨʥʠʟʘʮʠʿʫ ʪʝʭʥʠʯʢʝ 

ʙʘʟʝ ʙʨʦʜʦʛʨʘʜʠʣʠʰʪʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʠʟʨʘʟʠʣʘ ʦʟʙʠˀʥʝ ʩʫʤˁʝ ʫ ʧʦʛʣʝʜʫ 

ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʥʦʪʠʬʠʢʦʚʘʥʝ ʨʝʛʠʦʥʘʣʥʝ ʧʦʤʦ˂ʠ. ʉʤʘʪʨʘʣʘ ʿʝ ʜʘ ʥʝ ʤʦʛʫ ʩʚʠ 

ʪʨʦʰʢʦʚʠ ʥʦʪʠʬʠʢʦʚʘʥʦʛ ʠʥʚʝʩʪʠʮʠʦʥʦʛ ʧʨʦʿʝʢʪʘ ʙʠʪʠ ʩʤʘʪʨʘʥʠ ʦʧʨʘʚʜʘʥʠʤ ʟʘ 

ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂, ʠʟʨʘʟʠʣʘ ʿʝ ʩʫʤˁʫ ʜʘ ʧʨʦʰʠʨʝˁʝ ʙʨʦʜʦʛʨʘʜʠʣʠʰʪʘ 

ʧʨʝʜʩʪʘʚˀʘ ʤʝʨʫ ʧʦʛʦʜʥʫ ʟʘ ʫʥʘʧʨʝʹʝˁʝ ʧʨʦʜʫʢʪʠʚʥʦʩʪʠ ʧʦʩʪʦʿʝ˂ʠʭ ʠʥʩʪʘʣʘʮʠʿʘ, 

ʜʘ ʧʦʿʝʜʠʥʝ ʠʥʚʝʩʪʠʮʠʿʝ ʩʣʫʞʝ ʠʩʢˀʫʯʠʚʦ ʟʘ ʟʘʤʝʥʫ ʧʦʩʪʦʿʝ˂ʠʭ, ʠʟʥʘʿʤˀʝʥʠʭ 

ʩʨʝʜʩʪʘʚʘ ʠ ʩʣʠʯʥʦ. ʉʪʦʛʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʪʨʘʞʠʣʘ ʦʜ ʩʣʦʚʘʯʢʝ ʚʣʘʜʝ ʜʘ ʿʦʿ ʜʦʩʪʘʚʠ 

ʩʚʝ ʥʝʦʧʭʦʜʥʝ ʠʥʬʦʨʤʘʮʠʿʝ, ʢʘʢʦ ʙʠ ʙʠʣʘ ʫ ʩʪʘˁʫ ʜʘ ʠʟʚʨʰʠ ʧʨʦʮʝʥʫ 

ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʧʦʤʦ˂ʠ. 

ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Audi Hungaria Motor Kft
283
, ʢʘʜʘ je ʤʘʹʘʨʩʢʘ 

ʚʣʘʜʘ ʥʦʪʠʬʠʢʦʚʘʣʘ ʥʘʤʝʨʫ ʜʘ ʜʦʜʝʣʠ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂, ʫ ʚʠʜʫ ʜʠʨʝʢʪʥʝ 

ʬʠʥʘʥʩʠʿʩʢʝ ʧʦʜʨʰʢʝ ʠ ʧʦʨʝʩʢʠʭ ʦʣʘʢʰʠʮʘ, ʢʦʤʧʘʥʠʿʠ Audi Hungaria Motor Kft. 

ʇʦʤʦ˂ ʿʝ ʠʤʘʣʘ ʟʘ ʮʠˀ ʠʟʛʨʘʜˁʫ ʥʦʚʠʭ ʢʘʧʘʮʠʪʝʪʘ ʟʘ ʧʨʦʠʟʚʦʜˁʫ ʤʦʪʦʨʘ ʥʦʚʝ 

ʛʝʥʝʨʘʮʠʿʝ, ʘ ʦʜʥʦʩʠʣʘ ʩʝ ʥʘ ʨʝʛʠʦʥ Nyugat-Dunántúl ʫ ʄʘʹʘʨʩʢʦʿ. ɳʝʥʘ ʫʢʫʧʥʘ 

ʚʨʝʜʥʦʩʪ ʠʟʥʦʩʠʣʘ ʿʝ ʦʢʦ 60 ʤʠʣʠʦʥʘ ú. ʂʦʤʠʩʠʿʘ ʿʝ ʠʤʘʣʘ ʟʘʤʝʨʢʝ ʫ ʧʦʛʣʝʜʫ 

ʦʜʨʝʹʠʚʘˁʘ ʨʝʣʝʚʘʥʪʥʦʛ ʪʨʞʠʰʪʘ ʟʘ ʧʫʪʥʠʯʢʘ ʚʦʟʠʣʘ, ʢʘʦ ʠ ʫ ʧʦʛʣʝʜʫ ʧʨʦʮʝʥʪʘ 

ʧʨʦʜʘʿʝ ʥʘ ʜʘʪʦʤ ʪʨʞʠʰʪʫ. ɿʘʪʦ ʿʝ ʟʘʪʨʘʞʠʣʘ ʦʜ ʄʘʹʘʨʩʢʝ ʜʘ ʜʦʩʪʘʚʠ ʩʚʝ 

ʥʝʦʧʭʦʜʥʝ ʠʥʬʦʨʤʘʮʠʿʝ ʢʦʿʝ ʙʠ ʙʠʣʝ ʦʜ ʧʦʤʦ˂ʠ ʟʘ ʧʨʦʮʝʥʫ ʜʘʪʝ ʤʝʨʝ ʨʝʛʠʦʥʘʣʥʝ 

ʧʦʤʦ˂ʠ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʩʝ ʩʫʤˁʝ ʂʦʤʠʩʠʿʝ ʦʙʠʯʥʦ ʧʦʢʘʞʫ ʢʘʦ ʦʧʨʘʚʜʘʥʝ, 

ʦʜʥʦʩʥʦ ʧʦʤʦ˂ ʙʠʚʘ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʢʘʦ ʠʥʢʦʤʧʘʪʠʙʠʣʥʦʤ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ. 

ʅʘʿʟʘʜ, ʫ ʥʝʢʦʣʠʢʦ ʩʣʫʯʘʿʝʚʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʜʦʥʝʣʘ ʦʜʣʫʢʫ ʦ 

ʠʥʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. 

                                                           
283

 C(2009)8131 final State aid C 31/2009 (ex N 113/2009)-Hungary-LIP-Aid to Audi Hungaria Motor 

Kft.  



170 

 

ʊʘʢʦ ʿʝ ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ Greece v Commission
284

, ʫ ʢʦʤʝ ʿʝ ʛʨʯʢʘ ʚʣʘʜʘ 

ʦʜʦʙʨʠʣʘ ʰʝʤʫ ʧʦʤʦ˂ʠ ʟʘ ʧʨʠʚʨʝʜʥʠ ʨʘʟʚʦʿ ʦʜʨʝʹʝʥʠʭ ʨʝʛʠʦʥʘ ʫ ɻʨʯʢʦʿ, ʫ ʮʠˀʫ 

ʧʦʚʝ˂ʘˁʘ ʟʘʧʦʩʣʝʥʦʩʪʠ, ʨʘʟʚʦʿʘ ʧʨʝʜʫʟʝʪʥʠʰʪʚʘ ʠ ʢʦʥʢʫʨʝʥʪʥʦʩʪʠ ʛʨʯʢʝ 

ʧʨʠʚʨʝʜʝ. ʇʦʤʦ˂ ʿʝ ʙʠʣʘ ʠʟʨʘʞʝʥʘ ʫ ʦʙʣʠʢʫ ʩʧʝʮʠʿʘʣʥʦʛ ʨʝʟʝʨʚʥʦʛ ʬʦʥʜʘ ʢʦʿʠ ʙʠ 

ʬʦʨʤʠʨʘʣʠ ʢʦʨʠʩʥʠʮʠ ʧʦʤʦ˂ʠ, ʫ ʠʟʥʦʩʫ ʜʦ 35% ʫʢʫʧʥʠʭ ʥʝʨʘʩʧʦʨʝʹʝʥʠʭ ʜʦʙʠʪʠ, 

ʪʦʢʦʤ 2004. ʛʦʜʠʥʝ. ʊʘʢʦʹʝ, ʬʦʥʜʦʚʠ ʩʫ ʩʝ ʤʦʛʣʠ ʬʦʨʤʠʨʘʪʠ ʫ ʚʨʝʜʥʦʩʪʠ ʠ ʜʦ 

50% ʜʦʙʠʪʠ, ʟʘ ʚʨʝʤʝ 2003. ʛʦʜʠʥʝ, ʫʢʦʣʠʢʦ ʿʝ ʠʟʫʟʝʪʘ ʧʨʦʬʠʪ ʠʟ 2002 ʛʦʜʠʥʝ. 

ʅʘʿʟʘʜ, ʫʢʦʣʠʢʦ ʩʫ ʧʨʝʜʫʟʝ˂ʘ ʠʟʚʨʰʠʣʘ ʠʥʚʝʩʪʠʮʠʿʝ ʫ 2003. ʛʦʜʠʥʠ, ʨʝʟʝʨʚʥʠ 

ʬʦʥʜ ʙʠ ʩʝ ʤʦʛʘʦ ʬʦʨʤʠʨʘʪʠ ʜʦ ʚʠʩʠʥʝ ʚʨʝʜʥʦʩʪʠ ʪʝ ʠʥʚʝʩʪʠʮʠʿʝ, ʘʣʠ ʥʝ ʚʠʰʝ ʦʜ 

35% ʦʜ ʫʢʫʧʥʝ ʥʝʨʘʩʧʦʨʝʹʝʥʝ ʜʦʙʠʪʠ ʠʟ 2003. ʛʦʜʠʥʝ. ɼʘʢʣʝ, ʩʚʨʭʘ ʨʝʟʝʨʚʥʠʭ 

ʬʦʥʜʦʚʘ ʿʝ ʙʠʣʘ ʫ ʪʦʤʝ ʜʘ ʩʝ ʩʧʨʦʚʝʜʫ ʠʥʚʝʩʪʠʮʠʿʝ ʫ ʚʠʩʠʥʠ ʚʨʝʜʥʦʩʪʠ ʬʦʥʜʘ 

ʥʘʢʦʥ ʪʨʠ ʛʦʜʠʥʝ ʦʜ ˁʝʛʦʚʦʛ ʦʩʥʠʚʘˁʘ. ʀʥʚʝʩʪʠʮʠʿʝ ʙʠ ʙʠʣʝ ʥʘʤʝˁʝʥʝ ʟʘ 

ʧʦʚʝ˂ʘˁʝ ʢʘʧʠʪʘʣʘ ʧʨʝʜʫʟʝ˂ʘ ʢʦʨʠʩʥʠʢʘ, ʜʦʢ ʙʠ ʬʦʥʜʦʚʠ ʙʠʣʠ ʦʩʣʦʙʦʹʝʥʠ ʧʦʨʝʟʘ 

ʥʘ ʜʦʙʠʪ. 

ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʿʝ ʧʨʝʜʤʝʪʥʘ ʰʝʤʘ ʧʦʤʦ˂ʠ, ʫ ʮʝʣʠʥʠ ʠ 

ʜʝʣʠʤʠʯʥʦ, ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ (ʪʘʜʘ) ʟʘʿʝʜʥʠʯʢʠʤ ʪʨʞʠʰʪʝʤ, ʠʟʫʟʝʚ ʟʘ 

ʧʨʝʤʝʰʪʘˁʝ ʧʦˀʦʧʨʠʚʨʝʜʥʠʭ ʦʙʿʝʢʘʪʘ. ʈʘʟʣʦʛ ʟʘ ʥʝʛʘʪʠʚʘʥ ʩʪʘʚ ʿʝ ʣʝʞʘʦ ʫ 

ʯʠˁʝʥʠʮʠ ʜʘ ʧʦʤʦ˂ ʥʠʿʝ ʙʠʣʘ ʫ ʩʢʣʘʜʫ ʩʘ ʦʜʨʝʜʙʘʤʘ ʥʝʢʦʣʠʮʠʥʝ ʦʜʣʫʢʘ ʠ 

ʩʤʝʨʥʠʮʘ ʫ ʚʨʝʤʝ ˁʝʥʝ ʜʦʜʝʣʝ. ɿʙʦʛ ʪʦʛʘ ʿʝ ʥʘʣʦʞʠʣʘ ɻʨʯʢʦʿ ʜʘ ʠʟʚʨʰʠ ʧʦʚʨʘ˂ʘʿ 

ʜʘʪʝ ʧʦʤʦ˂ʠ ʦʜ ʢʦʨʠʩʥʠʢʘ. 

ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Portovesme Srl, ILA SpA, Eurallumina SpA and 

Syndial SpA
285
. ʆʚʜʝ ʿʝ ʙʠʣʦ ʨʝʯʠ ʦ ʧʦʚʣʘʰ˂ʝʥʠʤ ʪʘʨʠʬʘʤʘ ʟʘ ʝʣʝʢʪʨʠʯʥʫ ʝʥʝʨʛʠʿʫ 

ʧʨʝʜʫʟʝ˂ʠʤʘ, ʫ ʮʠˀʫ ʧʨʦʠʟʚʦʜˁʝ ʠ ʧʨʝʨʘʜʝ ʘʣʫʤʠʥʠʿʫʤʘ, ʦʣʦʚʘ, ʩʨʝʙʨʘ ʠ ʮʠʥʢʘ. 

ʇʦʤʦ˂ ʿʝ ʙʠʣʘ ʥʘʤʝˁʝʥʘ ʧʦʩʪʨʦʿʝˁʠʤʘ ʣʦʮʠʨʘʥʠʤ ʥʘ ʪʝʨʠʪʦʨʠʿʘʤʘ ʢʦʿʝ 

ʢʘʨʘʢʪʝʨʠʰʝ ʥʝʜʦʚʦˀʘʥ ʩʪʝʧʝʥ ʧʦʚʝʟʘʥʦʩʪʠ ʩʘ ʥʘʮʠʦʥʘʣʥʦʤ ʝʣʝʢʪʨʠʯʥʦʤ ʠ 

ʛʘʩʥʦʤ ʤʨʝʞʦʤ, ʦʜʥʦʩʥʦ ʦʜʩʫʩʪʚʦ ʠʩʪʝ. ʉʠʩʪʝʤ ʿʝ ʬʫʥʢʮʠʦʥʠʩʘʦ ʪʘʢʦ ʜʘ ʩʫ 

ʢʦʨʠʩʥʠʮʠ ʦʚʦʛ ʚʠʜʘ ʨʝʛʠʦʥʘʣʥʝ ʧʦʤʦ˂ʠ ʩʪʝʢʣʠ ʧʨʘʚʦ ʜʘ ʜʦʙʠʿʫ ʢʦʤʧʝʥʟʘʪʦʨʥʝ 

ʠʩʧʣʘʪʝ ʟʘ ʧʣʘ˂ʝʥʫ ʝʣʝʢʪʨʠʯʥʫ ʝʥʝʨʛʠʿʫ. ɺʠʩʠʥʘ ʢʦʤʧʝʥʟʘʮʠʿʝ ʦʜʨʝʹʠʚʘʥʘ ʿʝ ʥʘ 

ʦʩʥʦʚʫ ʨʘʟʣʠʢʝ ʠʟʤʝʹʫ ʮʝʥʝ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ ʢʦʿʘ ʿʝ ʧʣʘ˂ʝʥʘ ʠʩʧʦʨʫʯʠʦʮʫ ʠ 
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 C(2007) 3251 final-State aid No C 37/2005 (ex NN 11/2004) Tax exempt reserve fung-Greece 
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 C (2011) 956 final-State aids No C38/B/2004 (ex NN 58/2004) and C 13/2006 (ex N587/2005). 
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ʧʦʚʣʘʰ˂ʝʥʝ ʮʝʥʝ ʦʜʨʝʹʝʥʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ. ʅʘ ʮʝʥʫ ʩʝ ʧʨʠʤʝˁʠʚʘʦ ʠ ʧʦʩʝʙʘʥ 

ʠʥʜʝʢʩ, ʟʘʩʥʦʚʘʥ ʥʘ ʚʘʨʠʿʘʮʠʿʘʤʘ ʪʨʦʰʢʦʚʘ ʠʪʘʣʠʿʘʥʩʢʠʭ ʧʨʦʠʟʚʦʹʘʯʘ ʝʣʝʢʪʨʠʯʥʝ 

ʝʥʝʨʛʠʿʝ. ʋʧʨʘʚˀʘˁʝ ʰʝʤʦʤ ʧʦʤʦ˂ʠ ʧʦʚʝʨʝʥʦ ʿʝ ʧʦʩʝʙʥʦʤ ʬʦʥʜʫ, ʢʦʿʠ ʿʝ ʜʦʙʠʿʘʦ 

ʩʨʝʜʩʪʚʘ ʧʦ ʦʩʥʦʚʫ ʦʙʘʚʝʟʘ ʠʪʘʣʠʿʘʥʩʢʠʭ ʧʦʪʨʦʰʘʯʘ ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ. ʆʚʦʤ 

ʬʦʥʜʫ ʩʫ ʢʦʨʠʩʥʠʮʠ ʧʦʤʦ˂ʠ ʜʦʩʪʘʚˀʘʣʠ ʤʝʩʝʯʥʝ ʧʦʜʘʪʢʝ ʦ ʢʦʣʠʯʠʥʘʤʘ ʫʪʨʦʰʝʥʝ 

ʝʥʝʨʛʠʿʝ ʠ ʮʝʥʘʤʘ ʧʣʘ˂ʝʥʠʤ ʠʩʧʦʨʫʯʠʦʮʠʤʘ. ʅʘʢʦʥ ʦʙʨʘʜʝ ʧʦʜʘʪʘʢʘ, ʬʦʥʜ ʿʝ 

ʚʨʰʠʦ ʢʦʤʧʝʥʟʘʪʦʨʥʝ ʠʩʧʣʘʪʝ. ʂʦʤʠʩʠʿʘ ʿʝ, ʥʘʢʦʥ ʩʧʨʦʚʝʜʝʥʦʛ ʧʦʩʪʫʧʢʘ 

ʢʦʥʪʨʦʣʝ, ʟʘʢˀʫʯʠʣʘ ʜʘ ʿʝ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ. ʇʨʠʪʦʤ ʿʝ ʥʘʣʦʞʠʣʘ ʠ ʧʦʚʨʘ˂ʘʿ ʜʝʣʘ ʧʦʤʦ˂ʠ ʢʦʿʠ ʿʝ ʥʝʟʘʢʦʥʠʪʦ 

ʜʦʜʝˀʝʥ. 

ɼʘʢʣʝ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʨʝʛʠʦʥʘʣʥʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʠʤʘ ʟʘ ʮʠˀ 

ʫʨʘʚʥʦʪʝʞʝˁʝ, ʦʜʥʦʩʥʦ ʨʘʚʥʦʤʝʨʘʥ ʨʘʟʚʦʿ ʋʥʠʿʝ ʢʘʦ ʮʝʣʠʥʝ. ʀʧʘʢ, ʦʚʘʿ ʦʙʣʠʢ 

ʧʦʤʦ˂ʠ ʤʦʞʝ ʫ ʧʦʿʝʜʠʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʧʨʝʜʩʪʘʚˀʘʪʠ ʚʝʦʤʘ ʦʩʝʪˀʠʚʦ ʧʠʪʘˁʝ. ʋ 

ʚʝʟʠ ʩ ʪʠʤ, ʙʨʦʿʥʝ ʥʝʩʫʛʣʘʩʠʮʝ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʘʩʪʘʿʘʣʝ ʩʫ ʫ ʩʠʪʘʫʮʠʿʠ 

ʢʘʜ ʿʝ ʜʦʰʣʦ ʜʦ ʧʨʦʰʠʨʝˁʘ ʋʥʠʿʝ ʥʦʚʠʤ ʯʣʘʥʠʮʘʤʘ. ʊʦ ʿʝ ʜʦʚʝʣʦ ʧʦʿʝʜʠʥʝ 

ʨʝʛʠʦʥʝ ʫ ʥʝʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ, ʿʝʨ ʩʫ ʩʝ ʥʘ Ăʩʮʝʥʠñ ʧʦʿʘʚʠʣʠ ʥʦʚʠ, ʫ ʝʢʦʥʦʤʩʢʦʤ 

ʧʦʛʣʝʜʫ ʩʠʨʦʤʘʰʥʠʿʠ ʨʝʛʠʦʥʠ. ʉʣʠʯʥʘ ʩʠʪʫʘʮʠʿʘ ʙʠ ʩʝ ʤʦʛʣʘ ʜʦʛʦʜʠʪʠ ʠ ʫ 

ʩʣʫʯʘʿʫ ʥʦʚʦʛ Ăʪʘʣʘʩʘñ ʧʨʦʰʠʨʝˁʘ, ʰʪʦ ʥʝ ʥʘʠʣʘʟʠ ʥʘ ʦʜʦʙʨʘʚʘˁʝ ʩʚʠʭ ʩʘʜʘʰˁʠʭ 

ʯʣʘʥʠʮʘ. ʄʝʹʫ ʤʥʦʛʠʤ ʦʧʨʘʚʜʘˁʠʤʘ ʧʨʦʪʠʚ ʧʨʦʰʠʨʝˁʘ ʋʥʠʿʝ, ʤʦʛʣʦ ʙʠ ʩʝ ʥʘ˂ʠ 

ʠ ʦʥʦ ʢʦʿʝ ʩʝ ʦʜʥʦʩʠ ʥʘ ʨʝʛʠʦʥʘʣʥʫ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʅʘʿʟʘʜ, ʤʦʞʝ ʩʝ 

ʧʨʝʪʧʦʩʪʘʚʠʪʠ ʜʘ ˂ʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠ ʜʘˀʝ ʥʘʩʪʦʿʘʪʠ ʜʘ ʟʘʦʙʠʹʫ ʧʨʠʤʝʥʫ 

ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʢʘʢʦ ʙʠ ʧʦʤʦʛʣʝ ʚʣʘʩʪʠʪʠʤ ʨʝʛʠʦʥʠʤʘ ʢʦʿʠ ʩʫ, ʧʨʝʤʘ 

ˁʠʭʦʚʠʤ ʩʪʘʥʜʘʨʜʠʤʘ, ʤʘˁʝ ʨʘʟʚʠʿʝʥʠ. ʊʦ ʧʨʝʜʩʪʘʚˀʘ ʠʟʨʘʟ ʧʨʦʪʠʚʨʝʯʥʦʩʪʠ 

ʠʟʤʝʹʫ ʟʘʿʝʜʥʠʯʢʦʛ ʠʥʪʝʨʝʩʘ (ʠʥʪʝʨʝʩʘ ʋʥʠʿʝ) ʠ ʥʘʮʠʦʥʘʣʥʠʭ ʠʥʪʝʨʝʩʘ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ. 
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3.3 ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʧʨʦʤʦʚʠʩʘˁʫ ʦʩʪʚʘʨʝˁʘ ʚʘʞʥʦʛ ʧʨʦʿʝʢʪʘ ʦʜ ʦʧʰʪʝʛ 

ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠʣʠ ʨʝʰʘʚʘˁʫ ʦʟʙʠˀʥʠʭ ʧʦʨʝʤʝ˂ʘʿʘ ʫ ʧʨʠʚʨʝʜʠ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ 

 

ʋʢʦʣʠʢʦ ʪʫʤʘʯʠʤʦ ʪʝʢʩʪ ʯʣʘʥʘ 107(3)(ʙ) ʋʌɽʋ, ʤʦʞʝ ʩʝ ʫʦʯʠʪʠ ʜʘ ʦʥ 

Ăʧʦʢʨʠʚʘñ ʜʚʝ ʩʠʪʫʘʮʠʿʝ: ʧʨʚʦ, ʧʨʦʿʝʢʪʝ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠ ʜʨʫʛʦ, 

ʦʪʢʣʘˁʘˁʝ ʦʟʙʠˀʥʠʭ ʧʦʨʝʤʝ˂ʘʿʘ ʫ ʝʢʦʥʦʤʠʿʠ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. 

ʂʘʜʘ ʛʦʚʦʨʠʤʦ ʦ ʧʨʦʿʝʢʪʠʤʘ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʪʨʝʙʘ 

ʧʨʝʚʘʩʭʦʜʥʦ ʨʘʟʿʘʩʥʠʪʠ ʰʪʘ ʩʝ ʪʘʯʥʦ ʧʦʜ ʪʠʤ ʧʦʜʨʘʟʫʤʝʚʘ. ʂʦʤʠʩʠʿʘ ʿʝ ʦ ʪʦʤ 

ʧʠʪʘˁʫ ʟʘʫʟʝʣʘ ʩʪʘʚ ʫ ʦʜʝˀʢʫ 4. ʆʢʚʠʨʘ ʟʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʟʘ ʠʩʪʨʘʞʠʚʘˁʝ ʠ 

ʨʘʟʚʦʿ ʠ ʠʥʦʚʘʮʠʿʝ ʠʟ 2006. ʛʦʜʠʥʝ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʆʢʚʠʨ). ʋ ʩʢʣʘʜʫ ʩʘ 

ʆʢʚʠʨʦʤ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʢʫʤʫʣʘʪʠʚʥʦ ʠʩʧʫʥʠ ʥʝʢʦʣʠʢʦ ʫʩʣʦʚʘ ʢʘʢʦ ʙʠ ʩʝ 

ʤʦʛʘʦ ʧʨʠʤʝʥʠʪʠ ʯʣʘʥ 87(3)(ʙ), ʦʜʥʦʩʥʦ 107(3)(ʙ) ʋʌɽʋ. 

ʇʨʚʦ, ʧʨʦʿʝʢʘʪ ʦ ʢʦʤʝ ʿʝ ʨʝʯ ʤʦʨʘ ʙʠʪʠ ʿʘʩʥʦ ʠ ʧʨʝʮʠʟʥʦ ʜʝʬʠʥʠʩʘʥ ʫ 

ʧʦʛʣʝʜʫ ʫʯʝʩʥʠʢʘ ʠ ˁʝʛʦʚʠʭ ʮʠˀʝʚʘ. ɼʘʢʣʝ, ʤʦʨʘ ʙʠʪʠ ʨʝʯʠ ʦ ʢʦʥʢʨʝʪʥʠʤ 

ʧʨʦʿʝʢʪʠʤʘ, ʘ ʥʝ ʦ ʥʝʢʠʤ ʠʥʠʮʠʿʘʣʥʠʤ ʠʜʝʿʘʤʘ. ʊʦ ʥʝ ʩʧʨʝʯʘʚʘ ʂʦʤʠʩʠʿʫ ʜʘ 

ʦʙʿʝʜʠʥʠ ʚʠʰʝ ʧʨʦʿʝʢʘʪʘ ʧʦʜ ʿʝʜʘʥ Ăʢʨʦʚñ ʠ ʪʘʢʦ ʠʭ ʩʤʘʪʨʘ ʢʘʦ ʿʝʜʘʥ ʧʨʦʿʝʢʘʪ. 

ʅʝʩʫʤˁʠʚʦ, ʮʠˀ ʦʚʘʢʚʠʭ ʨʝʰʝˁʘ ʿʝ ʧʦʿʝʜʥʦʩʪʘʚˀʝˁʝ ʧʨʦʮʝʜʫʨʝ ʠ ʝʬʠʢʘʩʥʦʩʪ ʫ 

ʨʘʜʫ, ʦʜʥʦʩʥʦ ʩʤʘˁʝˁʝ ʪʨʦʰʢʦʚʘ ʢʦʿʠ ʙʠ ʥʝʩʫʤˁʠʚʦ ʙʠʣʠ ʚʝ˂ʠ ʫʢʦʣʠʢʦ ʙʠ ʩʚʘʢʠ 

ʧʨʦʿʝʢʘʪ ʙʠʦ ʨʝʘʣʠʟʦʚʘʥ ʟʘʩʝʙʥʦ, ʙʝʟ ʫʚʘʞʘʚʘˁʘ ˁʠʭʦʚʝ ʩʫʰʪʠʥʩʢʝ ʧʦʚʝʟʘʥʦʩʪʠ ʠ 

ʫʩʤʝʨʝʥʦʩʪʠ ʢʘ (ʫ ʦʩʥʦʚʠ) ʠʜʝʥʪʠʯʥʦʤ ʮʠˀʫ. 

ɼʨʫʛʦ, ʧʨʦʿʝʢʘʪ ʤʦʨʘ ʙʠʪʠ ʫ ʦʧʰʪʝʤ ʝʚʨʦʧʩʢʦʤ ʠʥʪʝʨʝʩʫ. ʊʦ ʟʥʘʯʠ ʜʘ 

ʧʨʦʿʝʢʘʪ ʤʦʨʘ ʙʠʪʠ ʪʘʢʘʚ ʜʘ ʜʦʧʨʠʥʝʩʝ ʨʘʟʚʦʿʫ ʋʥʠʿʝ ʢʘʦ ʮʝʣʠʥʝ, ʘ ʥʝ ʩʘʤʦ ʥʝʢʝ 

ʠʣʠ ʥʝʢʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʇʨʠʪʦʤ, ʯʠˁʝʥʠʮʘ ʜʘ ʧʨʦʿʝʢʘʪ ʨʝʘʣʠʟʫʿʫ ʢʦʤʧʘʥʠʿʝ ʠʟ 

ʨʘʟʣʠʯʠʪʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʠʿʝ ʜʦʚʦˀʥʘ ʜʘ ʙʠ ʩʝ ʦʥ ʤʦʛʘʦ ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ ʢʘʦ 

ʧʨʦʿʝʢʘʪ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʇʨʦʿʝʢʘʪ, ʧʘʢ, ʤʦʨʘ ʜʘ ʜʦʥʝʩʝ ʧʦʟʠʪʠʚʥʝ 

ʝʬʝʢʪʝ ʫ ʩʤʠʩʣʫ ʨʘʟʚʦʿʘ ʥʦʚʠʭ ʪʝʭʥʦʣʦʛʠʿʘ, ʦʪʚʘʨʘˁʘ ʥʦʚʠʭ ʪʨʞʠʰʪʘ, ʢʘʦ ʠ ʜʘ 

ʧʦʜʠʛʥʝ ʫʣʦʛʫ ʋʥʠʿʝ ʫ ʧʦʛʣʝʜʫ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʨʘʟʚʦʿʘ ʥʘ ʠʥʪʝʨʥʘʮʠʦʥʘʣʥʦʤ 

ʥʠʚʦʫ. ʋ ʆʢʚʠʨʫ ʩʝ ʠʩʪʠʯʝ ʠ ʜʘ ʢʦʨʠʩʪʠ ʦʜ ʧʨʦʿʝʢʪʘ ʥʝ ʪʨʝʙʘ ʜʘ ʙʫʜʫ ʦʛʨʘʥʠʯʝʥʝ 

ʩʘʤʦ ʥʘ ʦʥʝ ʠʥʜʫʩʪʨʠʿʩʢʝ ʛʨʘʥʝ ʢʦʿʝ ʩʫ ʜʠʨʝʢʪʥʦ ʫ ʚʝʟʠ ʩʘ ʧʨʦʿʝʢʪʦʤ, ʥʝʛʦ ʙʠ 
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ʨʝʟʫʣʪʘʪʠ ʧʨʦʿʝʢʪʘ ʤʦʨʘʣʠ ʙʠʪʠ ʦʜ ʰʠʨʝʛ ʟʥʘʯʘʿʘ ʟʘ ʝʢʦʥʦʤʠʿʫ ʋʥʠʿʝ ʫ ʮʝʣʠʥʠ. ʀʟ 

ʦʚʦʛʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʩʝ ʤʦʨʘ ʨʘʜʠʪʠ ʦ ʚʝʦʤʘ ʟʥʘʯʘʿʥʠʤ ʧʨʦʿʝʢʪʠʤʘ ʯʠʿʘ ʿʝ 

ʢʦʨʠʩʪ ʚʠʰʝʩʪʨʫʢʦʛ ʢʘʨʘʢʪʝʨʘ, ʜʠʨʝʢʪʥʘ ʠʣʠ ʠʥʜʠʨʝʢʪʥʘ ʠ ʢʦʿʠ ʜʦʧʨʠʥʦʩʝ 

ʧʦʙʦˀʰʘˁʫ ʩʚʝʫʢʫʧʥʦʛ ʧʨʠʚʨʝʜʥʦʛ ʘʤʙʠʿʝʥʪʘ ʫ ʋʥʠʿʠ ʢʘʦ ʮʝʣʠʥʠ, ʘ ʥʝ ʩʘʤʦ ʫ 

ʦʥʠʤ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʢʦʿʝ ʛʘ ʨʝʘʣʠʟʫʿʫ. ʆʧʰʪʠ ʝʚʨʦʧʩʢʠ ʠʥʪʝʨʝʩ ʤʦʨʘ, 

ʜʘʢʣʝ, ʙʠʪʠ ʢʦʥʢʨʝʪʥʦ ʧʦʢʘʟʘʥ ʫ ʧʨʘʢʪʠʯʥʦʤ ʩʤʠʩʣʫ. 

ʊʨʝ˂ʝ, ʧʦʤʦ˂ ʤʦʨʘ ʙʠʪʠ ʥʫʞʥʘ ʟʘ ʦʩʪʚʘʨʝˁʝ ʜʝʬʠʥʠʩʘʥʠʭ ʮʠˀʝʚʘ ʦʜ 

ʟʘʿʝʜʥʠʯʢʦʛ ʠʥʪʝʨʝʩʘ, ʰʪʦ ˂ʝ ʙʠʪʠ ʫʪʚʨʹʝʥʦ ʥʘ ʦʩʥʦʚʫ ʥʠʚʦʘ ʧʨʦʬʠʪʘʙʠʣʥʦʩʪʠ 

ʧʨʦʿʝʢʪʘ, ʚʨʝʜʥʦʩʪʠ ʠʥʚʝʩʪʠʮʠʿʝ, ʧʨʦʮʝʥʝ ʨʠʟʠʢʘ, ʤʠʰˀʝˁʘ ʩʪʨʫʯˁʘʢʘ ʠ ʩʣʠʯʥʦ. 

ʆʚʦ ʧʦʢʘʟʫʿʝ ʜʘ ʧʦʤʦ˂ ʜʨʞʘʚʝ ʤʦʨʘ ʢʘʦ ʪʘʢʚʘ ʠʤʘʪʠ ʿʝʜʘʥ ʧʦʜʩʪʠʮʘʿʘʥ ʢʘʨʘʢʪʝʨ, 

ʿʝʨ ʩʚʘʢʠ ʧʨʦʿʝʢʘʪ ʥʦʩʠ ʩʘ ʩʦʙʦʤ ʦʜʨʝʹʝʥʫ ʜʦʟʫ ʨʠʟʠʢʘ ʠ ʤʦʞʝ ʩʝ ʢʘʩʥʠʿʝ ʧʦʢʘʟʘʪʠ 

ʢʘʦ ʥʝʫʩʧʝʰʘʥ. ʉʪʦʛʘ, ʧʦʤʦ˂ ʜʨʞʘʚʝ ʫ ʦʚʦʤ ʩʤʠʩʣʫ ʿʝ ʜʦʙʨʦʜʦʰʣʘ, ʿʝʨ ʙʠ ʫ 

ʩʫʧʨʦʪʥʦʤ ʠʥʦʚʘʪʠʚʥʘ ʧʨʝʛʥʫ˂ʘ ʢʦʤʧʘʥʠʿʘ ʙʠʣʘ ʜʘʣʝʢʦ ʤʘˁʘ, ʰʪʦ ʙʠ ʫʩʧʦʨʠʣʦ 

ʧʨʠʚʨʝʜʥʠ ʨʘʟʚʦʿ. 

ʅʘʿʟʘʜ, ʯʝʪʚʨʪʦ, ʧʨʦʿʝʢʘʪ ʤʦʨʘ ʙʠʪʠ ʟʥʘʯʘʿʘʥ ʧʦ ʢʘʨʘʢʪʝʨʫ, ʚʝʣʠʯʠʥʠ ʠ 

ʮʠˀʝʚʠʤʘ, ʰʪʦ ʟʥʘʯʠ ʜʘ ʩʝ ʧʦʤʦ˂ ʜʨʞʘʚʝ ʥʝ˂ʝ ʤʦ˂ʠ ʧʦʜʚʝʩʪʠ ʧʦʜ ʯʣʘʥ 107(3)(ʙ) 

ʫʢʦʣʠʢʦ ʩʝ ʨʘʜʠ ʦ ʥʝʢʦʤ ʤʘʣʦʤ ʧʨʦʿʝʢʪʫ ʦʜ ʤʠʥʦʨʥʦʛ ʟʥʘʯʘʿʘ ʟʘ ʋʥʠʿʫ ʢʘʦ 

ʮʝʣʠʥʫ.  

ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʆʢʚʠʨʫ ʧʨʝʜʚʠʜʝʣʘ ʠ ʩʚʦʿʝʚʨʩʥʝ ʧʦʜʩʪʠʮʘʿʥʝ ʤʝʨʝ (ʪʘʯʥʠʿʝ, 

ʧʨʠʦʨʠʪʝʪʥʠ ʢʘʨʘʢʪʝʨ) ʟʘ ʥʦʪʠʬʠʢʦʚʘʥʝ ʧʨʦʿʝʢʪʝ, ʢʦʿʠ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʟʥʘʯʘʿʥʦ 

ʫʯʝʰ˂ʝ ʢʦʨʠʩʥʠʢʘ ʧʨʦʿʝʢʪʘ, ʘʣʠ ʠ ʦʥʠʭ ʧʨʦʿʝʢʘʪʘ ʢʦʿʠ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʫʯʝʰ˂ʝ 

ʚʠʰʝ ʥʘʫʯʥʠʭ ʫʩʪʘʥʦʚʘ ʠʣʠ ʧʨʝʜʫʟʝ˂ʘ ʠʟ ʟʥʘʯʘʿʥʦʛ ʙʨʦʿʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʅʘ ʦʚʘʿ 

ʥʘʯʠʥ, ʂʦʤʠʩʠʿʘ ʞʝʣʠ ʜʘ ʧʦʜʩʪʘʢʥʝ ʩʘʨʘʜˁʫ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʘ ʦʚʦʤ 

ʧʦˀʫ, ʘʣʠ ʠ ʜʘ ʥʘʧʨʘʚʠ ʦʜʨʝʹʝʥʫ ʢʦʭʝʟʠʿʫ ʠʟʤʝʹʫ ʥʘʫʢʝ ʠ ʧʨʠʚʨʝʜʝ ʢʦʿʘ ʩʝ ʫ 

ʧʨʘʢʩʠ ʧʦʢʘʟʘʣʘ ʢʘʦ ʚʝʦʤʘ ʧʣʦʜʦʥʦʩʥʘ. 

ʅʘ ʦʩʥʦʚʫ ʩʪʘʚʘ ʂʦʤʠʩʠʿʝ ʢʦʿʠ ʿʝ ʠʟʥʝʪ ʫ ʆʢʚʠʨʫ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʫ 

ʨʝʘʣʠʟʘʮʠʿʠ ʧʨʦʿʝʢʪʘ ʥʝ ʤʦʨʘʿʫ ʜʘ ʫʯʝʩʪʚʫʿʫ ʩʚʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʢʘʢʦ ʙʠ ʦʥ ʠʤʘʦ 

Ăʝʚʨʦʧʩʢʠñ ʢʘʨʘʢʪʝʨ, ʘʣʠ ʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʫ ˁʝʤʫ ʫʯʝʩʪʚʫʿʝ ʿʝʜʘʥ ʟʥʘʯʘʿʘʥ ʙʨʦʿ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʀʘʢʦ ʂʦʤʠʩʠʿʘ ʥʠʿʝ ʝʢʩʧʣʠʮʠʪʥʦ ʨʘʟʿʘʩʥʠʣʘ ʰʪʘ ʪʦ ʢʦʥʢʨʝʪʥʦ 

ʧʦʜʨʘʟʫʤʝʚʘ, ʥʝʩʫʤˁʠʚʦ ʿʝ ʜʘ ʩʝ ʤʦʨʘ ʨʘʜʠʪʠ ʦ ʥʘʿʤʘˁʝ ʥʝʢʦʣʠʮʠʥʠ ʜʨʞʘʚʘ 
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ʯʣʘʥʠʮʘ. ʋ ʧʨʘʢʩʠ ʩʝ ʿʘʚʠʣʘ ʥʝʢʦʣʠʮʠʥʘ ʩʣʫʯʘʿʝʚʘ ʫ ʢʦʿʠʤʘ ʿʝ ʜʦʰʣʦ ʜʦ ʧʨʠʤʝʥʝ 

ʯʣʘʥʘ 107(3)(ʙ). 

ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Glaverbel
286

, ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʧʨʦʿʝʢʘʪ ʥʝ ʤʦʞʝ ʙʠʪʠ 

ʦʢʘʨʘʢʪʝʨʠʩʘʥ ʢʘʦ ʦʥʘʿ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʦʩʠʤ ʫʢʦʣʠʢʦ ʥʝ 

ʧʨʝʜʩʪʘʚˀʘ ʜʝʦ ʪʨʘʥʩʥʘʮʠʦʥʘʣʥʦʛ ʝʚʨʦʧʩʢʦʛ ʧʨʦʛʨʘʤʘ, ʧʦʜʨʞʘʥʦʛ ʟʘʿʝʜʥʠʯʢʠ ʦʜ 

ʩʪʨʘʥʝ ʦʜʨʝʹʝʥʦʛ ʙʨʦʿʘ ʚʣʘʜʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʠʣʠ ʧʨʦʠʟʣʘʟʠ ʠʟ ʫʩʘʛʣʘʰʝʥʝ 

ʘʢʮʠʿʝ ʦʜ ʩʪʨʘʥʝ ʦʜʨʝʹʝʥʦʛ ʙʨʦʿʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʢʘʢʦ ʙʠ ʩʝ ʠʟʙʦʨʠʣʝ ʦʜ ʦʧʰʪʝ 

ʧʨʝʪˁʝ, ʢʘʦ ʰʪʦ ʿʝ ʟʘʛʘʹʝˁʝ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ. ʉʫʜ ʩʝ ʥʠʿʝ ʩʘʛʣʘʩʠʦ ʩʘ ʥʘʚʦʜʠʤʘ 

ʙʝʣʛʠʿʩʢʠʭ ʚʣʘʩʪʠ ʜʘ ʠʥʚʝʩʪʠʮʠʦʥʘ ʧʦʤʦ˂, ʫ ʦʙʣʠʢʫ ʩʫʙʚʝʥʮʠʿʘ, ʢʦʤʧʘʥʠʿʘʤʘ ʫ 

ʮʠˀʫ ʠʥʚʝʩʪʠʮʠʿʘ ʫ ʥʦʚʝ ʪʝʭʥʦʣʦʛʠʿʝ ʢʦʿʝ ʙʠ ʦʤʦʛʫ˂ʠʣʝ ʢʦʤʧʘʥʠʿʠ Glaverbel ʜʘ 

ʩʤʘˁʠ ʟʘʚʠʩʥʦʩʪ ʋʥʠʿʝ ʦʜ ʠʥʦʩʪʨʘʥʠʭ ʧʨʦʠʟʚʦʹʘʯʘ ʫ ʥʝʢʠʤ ʦʙʣʘʩʪʠʤʘ ʚʠʩʦʢʠʭ 

ʪʝʭʥʦʣʦʛʠʿʘ ʧʨʝʜʩʪʘʚˀʘ ʧʨʦʿʝʢʘʪ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʉʫʜ 

ʿʝ  ʧʦʜʨʞʘʦ ʩʪʘʚ ʂʦʤʠʩʠʿʝ. ʊʘʢʘʚ ʩʪʘʚ ʥʠʿʝ ʤʦʛʣʘ ʜʘ ʫʛʨʦʟʠ ʥʠ ʯʠˁʝʥʠʮʘ ʜʘ ʩʝ ʫ 

ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʦʙʣʘʩʪʠʤʘ ʚʠʩʦʢʠʭ ʪʝʭʥʦʣʦʛʠʿʘ, ʜʝʣʫ ɽʚʨʦʧʩʢʦʛ 

ʧʨʦʛʨʘʤʘ ʟʘ ʠʩʪʨʘʞʠʚʘˁʝ ʠ ʨʘʟʚʦʿ ʠʥʬʦʨʤʘʮʠʦʥʠʭ ʪʝʭʥʦʣʦʛʠʿʘ
287
, ʫ ʢʦʿʠ ʿʝ ʙʠʣʘ 

ʫʢˀʫʯʝʥʘ ʧʦʤʝʥʫʪʘ ʢʦʤʧʘʥʠʿʘ.  

ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Unicredito Italiano v. Agenzia delle Entrate
288

, ʢʘʜʘ 

ʿʝ ʉʫʜ ʦʜʙʘʮʠʦ ʪʚʨʜˁʝ ʠʪʘʣʠʿʘʥʩʢʠʭ ʚʣʘʩʪʠ ʜʘ ʧʦʨʝʩʢʝ ʦʣʘʢʰʠʮʝ, ʜʘʪʝ ʦʜʨʝʹʝʥʠʤ 

ʠʪʘʣʠʿʘʥʩʢʠʤ ʙʘʥʢʘʤʘ ʢʦʿʝ ʩʫ ʙʠʣʝ ʜʝʦ ʧʨʦʮʝʩʘ ʧʨʠʚʘʪʠʟʘʮʠʿʝ, ʧʨʝʜʩʪʘʚˀʘʿʫ 

ʧʨʦʿʝʢʘʪ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʨʘʜʠʣʦ ʩʘʤʦ ʦ ʠʪʘʣʠʿʘʥʩʢʠʤ 

ʙʘʥʢʘʤʘ. 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʙʠʣʦ ʿʝ ʠ ʩʠʪʫʘʮʠʿʘ ʫ ʢʦʿʠʤʘ ʩʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʩʤʘʪʨʘʣʝ 

ʜʘ ʩʝ ʨʘʜʠ ʦ ʧʨʦʿʝʢʪʫ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 107(3)(ʙ) 

ʋʌɽʋ. ʊʘʢʦ ʿʝ ʙʠʣʦ ʫ ʩʣʫʯʘʿʫ MEDEA+ /EUREKA
289

. ʆʚʜʝ ʩʝ ʨʘʜʠʣʦ ʦ ʩʘʨʘʜˁʠ 

ʠʟʤʝʹʫ ʫʥʠʚʝʨʟʠʪʝʪʘ ʠ ʠʩʪʨʘʞʠʚʘʯʢʠʭ ʮʝʥʪʘʨʘ ʫ ʧʨʠʚʨʝʜʠ ʢʦʿʘ ʿʝ ʫʢˀʫʯʠʚʘʣʘ 

ʠʥʩʪʠʪʫʮʠʿʝ ʠʟ ʥʝʢʦʣʠʢʦ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʠʣʠ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʫ ʢʦʿʠʤʘ ʩʝ ʨʘʜʠʣʦ ʦ 

ʧʨʦʿʝʢʪʠʤʘ ʠʟ ʪʘʢʦʟʚʘʥʦʛ EUREKA ʧʨʦʛʨʘʤʘ. ʇʦʤʝʥʫʪʠ ʩʣʫʯʘʿ ʿʝ ʜʦʜʘʪʥʦ 
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ʧʦʪʚʨʜʠʦ ʛʦʨʝ ʠʟʨʝʯʝʥʫ ʪʚʨʜˁʫ ʜʘ ʂʦʤʠʩʠʿʘ ʙʣʘʛʦʥʘʢʣʦʥʦ ʛʣʝʜʘ ʥʘ ʧʨʦʿʝʢʪʝ ʢʦʿʠ 

ʩʧʘʿʘʿʫ ʥʘʫʯʥʘ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʩʘʚʨʝʤʝʥʦ ʧʦʩʣʦʚʘˁʝ. 

ʇʦʨʝʜ ʧʦʤʦ˂ʠ ʟʘ ʧʨʦʤʦʚʠʩʘˁʝ ʦʩʪʚʘʨʝˁʘ ʧʨʦʿʝʢʘʪʘ ʦʜ ʦʧʰʪʝʛ ʝʚʨʦʧʩʢʦʛ 

ʠʥʪʝʨʝʩʘ, ʯʣʘʥ 107(3)(ʙ) ʋʌɽʋ ʩʝ ʧʨʠʤʝˁʫʿʝ ʠ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ ʩʝ ʧʫʪʝʤ 

ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʞʝʣʠ ʦʪʢʣʦʥʠʪʠ ʦʟʙʠˀʘʥ ʧʦʨʝʤʝ˂ʘʿ ʫ ʝʢʦʥʦʤʠʿʠ ʥʝʢʝ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ. ʋ ʧʨʘʢʩʠ ʂʦʤʠʩʠʿʝ ʿʘʚʠʣʘ ʩʝ ʥʝʢʦʣʠʮʠʥʘ ʦʚʘʢʚʠʭ ʩʠʪʫʘʮʠʿʘ. ʊʘʢʦ, ʫ 

ʩʣʫʯʘʿʫ Greece v. Commission
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, ʛʨʯʢʘ ʚʣʘʜʘ ʿʝ ʜʘʣʘ ʧʦʟʘʤʘʰʥʫ ʧʦʤʦ˂ ʙʨʦʿʥʠʤ 

ʙʘʥʢʘʤʘ ʠ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʢʘʦ ʜʝʦ ʥʘʮʠʦʥʘʣʥʦʛ ʧʣʘʥʘ ʝʢʦʥʦʤʩʢʦʛ ʦʧʦʨʘʚʢʘ. 

ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʿʝ ʧʦʤʦ˂ ʫ ʦʚʦʿ ʩʠʪʫʘʮʠʿʠ ʜʦʧʫʰʪʝʥʘ, ʩ ʦʙʟʠʨʦʤ ʥʘ 

ʯʠˁʝʥʠʮʫ ʜʘ ʩʝ ɻʨʯʢʘ ʫ ʪʦ ʚʨʝʤʝ (ʨʘʥʝ 80-ʪʝ ʛʦʜʠʥʝ ʧʨʦʰʣʦʛ ʚʝʢʘ) ʥʘʣʘʟʠʣʘ ʫ 

ʠʟʫʟʝʪʥʦ ʪʝʰʢʦʿ ʝʢʦʥʦʤʩʢʦʿ ʧʦʟʠʮʠʿʠ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʩʣʫʯʘʿʫ Germany v. 

Commission
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, ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʧʦʤʦ˂ ʥʝʤʘʯʢʝ ʚʣʘʜʝ ʘʫʪʦ-ʠʥʜʫʩʪʨʠʿʠ ʥʘ 

ʠʩʪʦʢʫ ʟʝʤˀʝ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʠʟʨʘʟ ʪʝʰʢʝ ʝʢʦʥʦʤʩʢʝ ʩʠʪʫʘʮʠʿʝ ʮʝʣʝ ʥʝʤʘʯʢʝ 

ʝʢʦʥʦʤʠʿʝ, ʚʝ˂ ʿʝʜʥʦʛ ˁʝʥʦʛ ʜʝʣʘ (ʥʝʢʘʜʘʰˁʝ ʠʩʪʦʯʥʝ ʅʝʤʘʯʢʝ). ʇʨʝʤʘ ʤʠʰˀʝˁʫ 

ʉʫʜʘ, ʪʦ ʥʠʿʝ ʧʨʝʜʩʪʘʚˀʘʣʦ ʦʩʥʦʚ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(3)(ʙ) ʋʌɽʋ, ʪʘʜʘ ʯʣʘʥʘ 

87(3)(ʙ) ʋʛʦʚʦʨʘ ʦ ɽɿ, ʚʝ˂ ʙʠ ʩʝ ʪʘ ʧʦʤʦ˂ ʤʦʛʣʘ ʧʦʜʚʝʩʪʠ ʧʦʜ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂, ʫ 

ʩʚʝʪʣʫ ʯʣʘʥʘ 107(3)(ʘ) ʠ 107(3)(ʮ) ʋʌɽʋ. 

ʀʟ ʥʘʚʝʜʝʥʠʭ ʩʣʫʯʘʿʝʚʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(3)(ʙ) 

ʋʌɽʋ ʥʝʦʧʭʦʜʥʦ ʜʘ ʩʝ ʨʘʜʠ ʦ ʦʟʙʠˀʥʦʤ ʧʦʨʝʤʝ˂ʘʿʫ, ʢʦʿʠ ʧʦʛʘʹʘ ʝʢʦʥʦʤʠʿʫ ʮʝʣʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ (ʢʘʦ ʫ ʩʣʫʯʘʿʫ ɻʨʯʢʝ), ʘ ʥʝ ʩʘʤʦ ʿʝʜʥʦʛ ˁʝʥʦʛ ʜʝʣʘ. ʊʨʝʙʘ, ʠʧʘʢ, 

ʠʩʪʘ˂ʠ ʠ ʯʠˁʝʥʠʮʫ ʜʘ ʩʝ ʦʚʘ ʦʜʨʝʜʙʘ ʜʦ ʩʘʜʘ ʚʝʦʤʘ ʨʝʪʢʦ ʧʨʠʤʝˁʠʚʘʣʘ ʫ ʧʨʘʢʩʠ, 

ʧʘ ʿʝ ʩʪʦʛʘ ʦʜ ʤʘʣʦʛ ʟʥʘʯʘʿʘ
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3.4 ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʦʤʦʛʫ˂ʘʚʘˁʫ ʨʘʟʚʦʿʘ ʦʜʨʝʹʝʥʠʭ ʧʨʠʚʨʝʜʥʠʭ ʜʝʣʘʪʥʦʩʪʠ, 

ʫʢʦʣʠʢʦ ʪʘʢʚʘ ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ ʩʫʧʨʦʪʥʦ 

ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ 

 

ʅʘ ʦʩʥʦʚʫ ʪʝʢʩʪʘ ʯʣʘʥʘ 107(3)(ʮ) ʋʌɽʋ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ ʦʥ ʫ 

ʦʜʨʝʹʝʥʠʤ ʘʩʧʝʢʪʠʤʘ ʜʦʩʪʘ ʩʣʠʯʘʥ ʩʘ ʨʘʥʠʿʝ ʧʦʤʠˁʘʥʠʤ ʯʣʘʥʦʤ 107(3)(ʘ) ʋʌɽʋ. 

ɺʝ˂ ʿʝ ʠʩʪʘʢʥʫʪʦ ʜʘ ʦʚʘ ʦʜʨʝʜʙʘ ʠʤʘ ʚʝ˂ʫ ʰʠʨʠʥʫ, ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʢʘʦ ʫʩʣʦʚ ʟʘ ˁʝʥʫ 

ʧʨʠʤʝʥʫ ʧʦʩʪʘʚˀʘ ʟʘʭʪʝʚ ʜʘ ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ, ʫ 

ʤʝʨʠ ʩʫʧʨʦʪʥʦʿ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʯʣʘʥ 107(3)(ʘ) ʋʌɽʋ ʩʝ 

ʦʜʥʦʩʠ ʥʘ ʧʦʤʦ˂ ʫ ʮʠˀʫ ʧʨʦʤʦʮʠʿʝ ʝʢʦʥʦʤʩʢʦʛ ʨʘʟʚʦʿʘ ʦʜʨʝʹʝʥʠʭ ʨʝʛʠʦʥʘ ʩʘ 

ʘʙʥʦʨʤʘʣʥʦ ʥʠʩʢʠʤ ʞʠʚʦʪʥʠʤ ʩʪʘʥʜʘʨʜʦʤ ʠʣʠ ʦʟʙʠˀʥʦʤ ʥʝʟʘʧʦʩʣʝʥʦʰ˂ʫ, ʰʪʦ 

ʟʥʘʯʠ ʜʘ ʿʝ ʦʥ ʫʞʝ ʧʦʩʪʘʚˀʝʥ ʧʦ ʦʙʠʤʫ. ɿʘʿʝʜʥʠʯʢʠ ʠʤʝʥʠʣʘʮ ʟʘ ʦʙʘ ʯʣʘʥʘ ʿʝ ʪʦ 

ʰʪʦ ʩʝ ʦʜʥʦʩʝ ʥʘ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂, ʘʣʠ ʫʟ ʦʜʨʝʹʝʥʝ ʩʧʝʮʠʬʠʯʥʦʩʪʠ. ʂʘʦ ʰʪʦ ʿʝ 

ʚʝ˂ ʧʦʤʝʥʫʪʦ, ʧʨʝʜʫʩʣʦʚ ʟʘ ʧʨʠʤʝʥʫ ʦʙʝ ʦʜʨʝʜʙʝ ʿʝʩʪʝ ʜʘ ʿʝ ʦʜʥʦʩʥʠ ʨʝʛʠʦʥ 

ʫʢˀʫʯʝʥ ʫ ʨʝʛʠʦʥʘʣʥʫ ʤʘʧʫ, ʩʘ ʚʘʞʥʦʰ˂ʫ ʜʦ 2013. ʛʦʜʠʥʝ, ʢʦʿʫ ʥʘ ʧʨʝʜʣʦʛ ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʫʩʚʘʿʘ ʂʦʤʠʩʠʿʘ. 

ʋʢʦʣʠʢʦ ʧʦʩʤʘʪʨʘʤʦ ʧʦʩʣʝʜˁʠ ʜʝʦ ʦʚʝ ʦʜʨʝʜʙʝ, ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ ʜʘ ʿʝ 

ʫʩʣʦʚ ʟʘ ʦʜʦʙʨʘʚʘˁʝ ʧʦʤʦ˂ʠ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʜʘ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ 

ʥʝʛʘʪʠʚʥʦ ʥʘ ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ, ʫ ʤʝʨʠ ʩʫʧʨʦʪʥʦʿ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ. ʉʪʦʛʘ, 

ʧʦʩʪʘʚˀʘ ʩʝ ʜʠʣʝʤʘ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʫʪʚʨʜʠʪʠ ʜʘ ʣʠ ʿʝ ʠʩʧʫˁʝʥ ʧʦʩʪʘʚˀʝʥʠ 

ʩʪʘʥʜʘʨʜ. ʇʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʫ ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ, ʂʦʤʠʩʠʿʘ ˂ʝ ʦʜʤʝʨʠʪʠ 

ʧʦʟʠʪʠʚʥʝ ʝʬʝʢʪʝ ʜʘʪʝ ʧʦʤʦ˂ʠ ʥʘ ʨʘʟʚʦʿ ʨʝʛʠʦʥʘ, ʦʜʥʦʩʥʦ ʦʜʨʝʹʝʥʝ ʝʢʦʥʦʤʩʢʝ 

ʘʢʪʠʚʥʦʩʪʠ, ʩʘ ˁʝʥʠʤ ʥʝʛʘʪʠʚʥʠʤ ʢʦʥʩʝʢʚʝʥʮʘʤʘ ʧʦ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ. ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʂʦʤʠʩʠʿʘ ˂ʝ ʠ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʦ˂ʠ ʦʜ ʚʝ˂ ʧʦʤʝʥʫʪʦʛ 

ʙʘʣʘʥʩʠʨʥʦʛ ʪʝʩʪʘ. ʃʦʛʠʯʥʦ, ʫʢʦʣʠʢʦ ʙʠ ʜʦ ʨʘʟʚʦʿʘ ʜʘʪʦʛ ʨʝʛʠʦʥʘ ʠʣʠ ʦʜʨʝʹʝʥʝ 

ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ ʜʦʰʣʦ ʠ ʙʝʟ ʜʦʜʝˀʠʚʘˁʘ ʧʦʤʦ˂ʠ, ʪʘʜʘ ʥʝ˂ʝ ʧʦʩʪʦʿʘʪʠ 

ʫʩʣʦʚʠ ʟʘ ʧʨʠʤʝʥʫ ʯʣʘʥʘ 107(3)(ʮ) ʋʌɽʋ. ʉʫʰʪʠʥʘ ʿʝ ʫ ʪʦʤʝ ʜʘ ʩʝ ʧʦʤʦ˂ ʦʜʦʙʨʠ 

ʩʘʤʦ ʦʥʜʘ ʢʘʜʘ ʿʝ ʙʘʰ ʥʝʦʧʭʦʜʥʘ ʠ ʫʢʦʣʠʢʦ ʟʘ ʨʝʰʘʚʘˁʝ ʦʜʨʝʹʝʥʠʭ ʧʨʦʙʣʝʤʘ ʥʝ 

ʧʦʩʪʦʿʝ ʥʝʢʝ ʜʨʫʛʝ, ʧʨʠʭʚʘʪˀʠʚʠʿʝ ʘʣʪʝʨʥʘʪʠʚʝ. 



177 

 

ʇʨʚʠ ʜʝʦ ʯʣʘʥʘ 107(3)(ʮ) ʋʌɽʋ ʦʜʥʦʩʠ ʩʝ ʥʘ ʨʝʛʠʦʥʘʣʥʫ ʧʦʤʦ˂, ʪʘʯʥʠʿʝ ʥʘ 

ʨʘʟʚʦʿ ʦʜʨʝʹʝʥʠʭ ʝʢʦʥʦʤʩʢʠʭ ʨʝʛʠʦʥʘ. ʇʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ 

ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, ʦʜʥʦʩʥʦ ʫʪʚʨʹʠʚʘˁʘ ʜʘ ʣʠ ʩʫ ʠʩʧʫˁʝʥʠ 

ʫʩʣʦʚʠ ʟʘ ʧʨʠʤʝʥʫ ʦʚʝ ʦʜʨʝʜʙʝ, ʂʦʤʠʩʠʿʘ ˂ʝ ʧʨʠʤʝʥʠʪʠ ʧʦʩʪʫʧʘʢ ʦʧʠʩʘʥ ʫ 

ʉʤʝʨʥʠʮʘʤʘ ʦ ʥʘʮʠʦʥʘʣʥʦʿ ʨʝʛʠʦʥʘʣʥʦʿ ʧʦʤʦ˂ʠ ʟʘ ʧʝʨʠʦʜ ʦʜ 2007-2013. ʛʦʜʠʥʝ. 

ʇʨʠʪʦʤ, ʂʦʤʠʩʠʿʘ ʧʦʣʘʟʠ ʦʜ ʩʚʝʫʢʫʧʥʦʛ ʧʦʧʫʣʘʮʠʦʥʦʛ ʣʠʤʠʪʘ ʦʜ 42%, ʜʘ ʙʠ 

ʧʦʪʦʤ ʦʜʨʝʜʠʣʘ ʣʠʤʠʪʝ ʟʘ ʩʚʘʢʫ ʜʨʞʘʚʫ ʯʣʘʥʠʮʫ ʧʦʥʘʦʩʦʙ. ʋ ʩʢʣʘʜʫ ʩʘ 

ʉʤʝʨʥʠʮʘʤʘ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ˂ʝ ʘʫʪʦʤʘʪʩʢʠ ʜʦʙʠʿʘʪʠ ʨʘʩʧʦʜʝʣʫ ʧʦʧʫʣʘʮʠʿʝ ʫ 

ʧʦʛʣʝʜʫ ʦʥʠʭ ʨʝʛʠʦʥʘ ʢʦʿʠ ʩʫ ʙʠʣʠ ʧʦʛʦʜʥʠ ʟʘ ʜʦʜʝʣʫ ʧʦʤʦ˂ʠ, ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 

107(3)(ʘ) ʋʌɽʋ, ʘʣʠ ʢʦʿʠ ʚʠʰʝ ʥʝ ʠʩʧʫˁʘʚʘʿʫ ʫʩʣʦʚʝ ʟʘ ʪʘʢʦ ʥʝʰʪʦ. ʊʘʢʦʹʝ, 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ˂ʝ ʜʦʙʠʿʘʪʠ ʨʘʩʧʦʜʝʣʫ ʧʦʧʫʣʘʮʠʿʝ ʟʘʩʥʦʚʘʥʫ ʥʘ ʧʦʧʫʣʘʮʠʿʠ ʨʝʪʢʦ 

ʥʘʩʝˀʝʥʠʭ ʨʝʛʠʦʥʘ. ʅʘʢʦʥ ʰʪʦ ʩʝ ʠʟʚʨʰʠ ʦʜʫʟʠʤʘˁʝ ʦʚʠʭ ʯʠʥʠʣʘʮʘ, ʦʩʪʘʪʘʢ 

ʧʦʢʨʠʚʝʥʦʩʪʠ ʧʦʧʫʣʘʮʠʿʝ ʜʦ ʣʠʤʠʪʘ ʿʝ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ ʟʘ ʨʘʩʧʦʜʝʣʫ ʠʟʤʝʹʫ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʅʘʨʘʚʥʦ, ʥʘ ʦʚʦʤ ʤʝʩʪʫ ʪʨʝʙʘ ʧʦʤʝʥʫʪʠ ʠ ʪʦ ʜʘ ˂ʝ ʩʝ ʢʦʨʠʩʪʠʪʠ 

ʪʘʢʦʟʚʘʥʘ Ăʩʠʛʫʨʥʘ ʤʨʝʞʘñ, ʢʘʢʦ ʙʠ ʩʝ ʦʩʠʛʫʨʘʣʦ ʜʘ ʥʠʿʝʜʥʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʥʝ 

ʠʟʛʫʙʠ ʚʠʰʝ ʦʜ 50% ʧʦʢʨʠʚʝʥʦʩʪʠ ˁʝʥʝ ʧʦʧʫʣʘʮʠʿʝ, ʢʦʿʘ ʩʝ ʦʜʥʦʩʠ ʥʘ ʧʝʨʠʦʜ ʦʜ 

2000-2006 ʛʦʜʠʥʝ. ʋ ʘʥʝʢʩʫ 4. ʉʤʝʨʥʠʮʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʧʦʢʘʟʘʣʘ ʥʘ ʢʦʿʠ ʥʘʯʠʥ 

ʚʨʰʠ ʨʘʩʧʦʜʝʣʫ, ʧʨʠ ʯʝʤʫ ˂ʝ ʩʝ ʧʦ˂ʠ ʦʜ ʩʪʝʧʝʥʘ ʨʝʛʠʦʥʘʣʥʠʭ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ 

ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ. ʆʥ ˂ʝ ʩʝ ʫʪʚʨʹʠʚʘʪʠ ʥʘ ʦʩʥʦʚʫ ʙʨʫʪʦ ʜʦʤʘ˂ʝʛ ʧʨʦʠʟʚʦʜʘ ʧʦ ʛʣʘʚʠ 

ʩʪʘʥʦʚʥʠʢʘ, ʦʜʥʦʩʥʦ ʩʪʘʥʜʘʨʜʫ ʢʫʧʦʚʥʝ ʤʦ˂ʠ. ʇʨʠʣʠʢʦʤ ʦʜʘʙʠʨʘ ʨʝʛʠʦʥʘ ʢʦʿʠʤʘ 

ʙʠ ʤʦʛʣʘ ʜʘ ʩʝ ʜʦʜʝʣʠ ʧʦʤʦ˂, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʜʘ ʫ ʪʦʿ ʧʨʠʣʠʮʠ 

ʧʨʠʤʝʥʝ ʜʦʚʦˀʥʦ ʬʣʝʢʩʠʙʠʣʥʝ ʢʨʠʪʝʨʠʿʫʤʝ ʢʦʿʠ ʙʠ ʦʤʦʛʫ˂ʠʣʠ ʜʘ ʫ ʿʝʜʥʦʤ 

ʰʠʨʝʤ ʦʙʠʤʫ ʜʦʜʝʣʘ ʥʘʮʠʦʥʘʣʥʝ ʨʝʛʠʦʥʘʣʥʝ ʧʦʤʦ˂ʠ ʤʦʞʝ ʜʘ ʙʫʜʝ ʦʧʨʘʚʜʘʥʘ. 

ʀʩʪʦʚʨʝʤʝʥʦ, ʦʚʠ ʢʨʠʪʝʨʠʿʫʤʠ ʤʦʨʘʿʫ ʙʠʪʠ ʧʦʩʪʘʚˀʝʥʠ ʪʘʢʦ ʜʘ ʩʘʜʨʞʝ ʫ ʩʝʙʠ 

ʦʜʨʝʹʝʥʝ ʢʦʥʪʨʦʣʥʝ ʤʝʭʘʥʠʟʤʝ, ʢʦʿʠ ʙʠ ʦʩʠʛʫʨʘʣʠ ʜʘ ʥʝ ʜʦʹʝ ʜʦ ʫʛʨʦʞʘʚʘˁʘ 

ʪʨʛʦʚʠʥʝ ʠ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʫ ʤʝʨʠ ʢʦʿʘ ʿʝ ʩʫʧʨʦʪʥʘ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ
293

. 

ʅʘʨʘʚʥʦ, ʂʦʤʠʩʠʿʘ ʿʝ ʫ ʉʤʝʨʥʠʮʘʤʘ ʦʜʨʝʜʠʣʘ ʠ ʠʥʪʝʥʟʠʪʝʪʝ ʧʦʤʦ˂ʠ ʢʦʿʠ ʩʫ 

ʣʠʤʠʪʠʨʘʥʠ ʫ ʦʜʨʝʹʝʥʠʤ ʧʨʦʮʝʥʪʠʤʘ, ʧʨʠ ʯʝʤʫ ʩʝ, ʢʘʦ ʠ ʢʦʜ ʯʣʘʥʘ 107(3)(ʘ) 
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 ʉʤʝʨʥʠʮʝ, ʪʘʯʢʘ 30. 
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ʋʌɽʋ, ʤʘʣʘ ʠ ʩʨʝʜˁʘ ʧʨʝʜʫʟʝ˂ʘ ʪʨʝʪʠʨʘʿʫ ʧʦʚʦˀʥʠʿʝ, ʫ ʩʤʠʩʣʫ ʙʦʥʫʩʘ ʦʜ 20% ʟʘ 

ʤʘʣʘ, ʦʜʥʦʩʥʦ 10% ʟʘ ʩʨʝʜˁʘ ʧʨʝʜʫʟʝ˂ʘ
294

. 

ɼʨʫʛʠ ʜʝʦ ʯʣʘʥʘ 107(3)(ʮ) ʋʌɽʋ ʦʜʥʦʩʠ ʩʝ ʥʘ ʨʘʟʚʦʿ ʦʜʨʝʹʝʥʠʭ ʝʢʦʥʦʤʩʢʠʭ 

ʘʢʪʠʚʥʦʩʪʠ, ʦʜʥʦʩʥʦ ʥʝʢʦʛ ʩʝʢʪʦʨʘ ʧʨʠʚʨʝʜʝ. ʊʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ ˂ʝ ʠʥʩʪʠʪʫʮʠʿʝ 

ʋʥʠʿʝ ʙʠʪʠ ʟʘʠʥʪʝʨʝʩʦʚʘʥʝ ʟʘ ʧʦʤʦ˂ ʢʦʿʘ ʜʦʧʨʠʥʦʩʠ ʨʘʟʚʦʿʫ ʩʝʢʪʦʨʘ ʝʢʦʥʦʤʠʿʝ ʫ 

ʮʝʣʠʥʠ, ʘ ʥʝ ʥʝʢʝ ʧʦʿʝʜʠʥʘʯʥʝ ʢʦʤʧʘʥʠʿʝ. ʊʘʢʘʚ ʩʪʘʚ ʠʤʘ ʫʧʦʨʠʰʪʝ ʫ ʯʠˁʝʥʠʮʠ 

ʜʘ ʧʦʤʦ˂ ʥʝ ʪʨʝʙʘ ʜʘ ʧʦʩʣʫʞʠ ʢʘʦ ʬʠʥʘʥʩʠʿʩʢʘ Ăʠʥʿʝʢʮʠʿʘñ ʟʘ ʩʧʘʩ ʝʢʦʥʦʤʩʢʠ 

ʧʦʩʨʥʫʣʠʭ ʢʦʤʧʘʥʠʿʘ, ʚʝ˂ ʿʝ ˁʝʥʘ ʩʚʨʭʘ ʫ ʪʦʤʝ ʜʘ ʦʤʦʛʫ˂ʠ ʨʘʟʚʦʿ ʦʜʨʝʹʝʥʠʭ 

ʝʢʦʥʦʤʩʢʠʭ ʘʢʪʠʚʥʦʩʪʠ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ˂ʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʧʦʤʥʦ 

ʠʩʧʠʪʘʪʠ ʜʘ ʣʠ ʧʦʤʦ˂ ʜʨʞʘʚʝ ʟʘʠʩʪʘ ʜʦʧʨʠʥʦʩʠ ʨʘʟʚʦʿʫ ʦʜʨʝʹʝʥʦʛ ʩʝʢʪʦʨʘ 

ʝʢʦʥʦʤʠʿʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʧʘ ˂ʝ ʥʘ ʦʩʥʦʚʫ ʪʦʛʘ ʜʦʥʝʪʠ ʦʜʣʫʢʫ ʦ ˁʝʥʦʿ 

ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. 

ʋ ʚʝʟʠ ʩ ʦʚʠʤ, ʂʦʤʠʩʠʿʘ ʿʝ ʿʦʰ ʜʘʚʥʝ 1978. ʛʦʜʠʥʝ ʫ ʿʝʜʥʦʤ ʦʜ ʙʨʦʿʥʠʭ 

ʠʟʚʝʰʪʘʿʘ ʦ ʧʦʣʠʪʠʮʠ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʠʟʥʝʣʘ ʦʜʨʝʹʝʥʝ ʩʪʘʚʦʚʝ ʧʦ ʦʚʦʤ ʧʠʪʘˁʫ. 

ʉʤʘʪʨʘʣʘ ʿʝ ʜʘ ʧʦʤʦ˂ ʦʜʨʝʹʝʥʦʤ ʩʝʢʪʦʨʫ ʤʦʨʘ ʙʠʪʠ ʦʧʨʘʚʜʘʥʘ ʫ ʜʘʪʠʤ 

ʦʢʦʣʥʦʩʪʠʤʘ ʠ ʢʘʦ ʪʘʢʚʘ ʪʨʝʙʘ ʜʘ ʜʦʧʨʠʥʝʩʝ ʜʫʛʦʨʦʯʥʦʤ ʦʧʦʨʘʚʢʫ, ʘ ʥʝ ʩʘʤʦ ʜʘ 

ʠʤʘ ʧʦʟʠʪʠʚʥʝ ʝʬʝʢʪʝ ʢʨʘʪʢʦʛ ʪʨʘʿʘˁʘ. ʂʦʤʠʩʠʿʘ ʠʤʘ ʩʪʘʚ ʜʘ ʩʝ ʧʦʜ ʦʜʨʝʹʝʥʠʤ, 

ʩʪʨʦʛʠʤ ʫʩʣʦʚʠʤʘ, ʤʦʞʝ ʜʦʟʚʦʣʠʪʠ ʠʟʜʚʘʿʘˁʝ ʩʨʝʜʩʪʘʚʘ ʟʘ ʧʦʢʨʠ˂ʝ ʦʜʨʝʹʝʥʦʛ 

ʜʝʣʘ ʩʦʮʠʿʘʣʥʠʭ ʠ ʝʢʦʥʦʤʩʢʠʭ ʪʨʦʰʢʦʚʘ, ʘʣʠ ʧʦʤʦ˂ ʩʝ ʤʦʨʘ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ 

ʥʘʤʝʥʫ, ʩʤʘˁʠʚʘʪʠ ʪʦʢʦʤ ʚʨʝʤʝʥʘ, ʪʨʝʙʘ ʙʠʪʠ ʧʨʦʧʦʨʮʠʦʥʘʣʥʘ ʧʨʠʚʨʝʜʥʠʤ 

ʪʝʰʢʦ˂ʘʤʘ ʩʘ ʢʦʿʠʤʘ ʩʝ ʩʫʦʯʘʚʘ ʜʘʪʠ ʩʝʢʪʦʨ, ʜʦʢ ʠʩʪʦʚʨʝʤʝʥʦ ʥʝ ʩʤʝ ʜʘ ʜʦʚʝʜʝ ʜʦ 

Ăʧʨʝʣʠʚʘˁʘñ ʝʢʦʥʦʤʩʢʠʭ ʪʝʰʢʦ˂ʘ ʠ ʥʝʟʘʧʦʩʣʝʥʦʩʪʠ ʫ ʜʨʫʛʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ
295

.  

ʆʚʘʢʚʝ ʩʪʘʚʦʚʝ ʂʦʤʠʩʠʿʘ ʿʝ ʧʦʪʚʨʜʠʣʘ ʫ ʨʘʥʠʿʝʤ ʩʣʫʯʘʿʫ Maribel
296
, ʛʜʝ ʿʝ 

ʟʘʫʟʝʣʘ ʩʪʘʚ ʜʘ ʤʝʨʝ ʙʝʣʛʠʿʩʢʝ ʚʣʘʜʝ, ʢʦʿʝ ʩʫ ʩʝ ʩʘʩʪʦʿʘʣʝ ʫ ʩʤʘˁʝˁʫ ʜʦʧʨʠʥʦʩʘ ʟʘ 

ʦʙʘʚʝʟʥʦ ʩʦʮʠʿʘʣʥʦ ʦʩʠʛʫʨʘˁʝ ʧʦʿʝʜʠʥʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʠʟ ʩʝʢʪʦʨʘ ʢʦʿʠ ʩʫ ʙʠʣʠ 

ʠʟʣʦʞʝʥʠ ʤʝʹʫʥʘʨʦʜʥʦʿ ʢʦʥʢʫʨʝʥʮʠʿʠ, ʥʝ ʤʦʛʫ ʙʠʪʠ ʧʦʜʚʝʜʝʥʝ ʧʦʜ ʯʣʘʥ 87(3)(ʮ) 

ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ ʯʣʘʥ 107(3)(ʮ) ʋʌɽʋ). ʉʚʦʿʫ ʦʜʣʫʢʫ ʂʦʤʠʩʠʿʘ ʿʝ ʧʨʘʚʜʘʣʘ 

ʪʠʤʝ ʜʘ ʧʨʝʜʤʝʪʥʝ ʤʘʧʝ ʥʠʩʫ ʥʠ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʛʘʨʘʥʪʦʚʘʣʝ ʦʪʚʘʨʘˁʝ ʥʦʚʠʭ 
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ʨʘʜʥʠʭ ʤʝʩʪʘ ʫ ʤʘʣʠʤ ʠ ʩʨʝʜˁʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʥʠʪʠ ʩʫ ʦʤʦʛʫ˂ʠʣʝ ʟʘʧʦʰˀʘʚʘˁʝ 

ʨʘʜʥʠʢʘ ʢʦʿʠ ʪʝʞʝ ʧʨʦʥʘʣʘʟʝ ʧʦʩʣʦʚʝ ʥʘ ʪʨʞʠʰʪʫ. ʉʪʦʛʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ 

ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ ʢʣʘʩʠʯʥʦʤ ʚʠʜʫ ʥʝʜʦʟʚʦˀʝʥʝ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 107(1) ʋʌɽʋ. ɼʘʢʣʝ, ʦʚʘʿ ʩʣʫʯʘʿ ʧʨʝʜʩʪʘʚˀʘʦ ʿʝ ʿʦʰ ʿʝʜʘʥ ʜʦʢʘʟ ʜʘ 

ʿʝ ʂʦʤʠʩʠʿʠ ʩʪʘʣʦ ʜʘ ʧʨʝʜʤʝʪʥʝ ʤʝʨʝ ʧʦʤʦ˂ʠ ʜʦʧʨʠʥʝʩʫ ʩʚʝʫʢʫʧʥʦʤ ʧʦʙʦˀʰʘˁʫ 

ʫ ʜʘʪʦʤ ʧʨʠʚʨʝʜʥʦʤ ʩʝʢʪʦʨʫ, ʘ ʥʝ ʜʘ ʦʜ ˁʠʭ ʢʦʨʠʩʪ ʠʤʘʿʫ ʩʘʤʦ ʦʜʨʝʹʝʥʠ 

ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ. 

 

3.5 ʇʦʤʦ˂ ʥʘʤʝˁʝʥʘ ʧʨʦʤʦʚʠʩʘˁʫ ʢʫʣʪʫʨʝ ʠ ʦʯʫʚʘˁʫ ʙʘʰʪʠʥʝ ʫʢʦʣʠʢʦ ʪʘʢʚʘ 

ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʫ ʋʥʠʿʠ ʩʫʧʨʦʪʥʦ ʟʘʿʝʜʥʠʯʢʦʤ 

ʠʥʪʝʨʝʩʫ 

 

ʏʣʘʥ 107(3)(ʜ) ʋʌɽʋ ʿʝ ʫ ʤʥʦʛʦ ʯʝʤʫ ʩʧʝʮʠʬʠʯʘʥ ʿʝʨ, ʫ ʧʨʠʥʮʠʧʫ, 

ʧʨʦʤʦʚʠʩʘˁʝ ʢʫʣʪʫʨʝ ʠ ʦʯʫʚʘˁʝ ʙʘʰʪʠʥʝ ʦʙʠʯʥʦ ʠʤʘ ʣʦʢʘʣʥʠ ʠʣʠ ʥʘʮʠʦʥʘʣʥʠ 

ʢʘʨʘʢʪʝʨ, ʠ ʢʘʦ ʪʘʢʚʦ ʥʝ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ, ʥʠʪʠ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ 

ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ɿʙʦʛ ʪʦʛʘ ʩʝ ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ 

ʩʚʨʩʠʩʭʦʜʥʦʩʪʠ ʦʜʨʝʜʙʝ ʦ ʧʦʤʦ˂ʠ ʢʦʿʘ ʩʝ ʜʘʿʝ ʫ ʪʝ ʩʚʨʭʝ?  

ʆʜʛʦʚʦʨ ʣʝʞʠ ʫ ʧʦʩʪʦʿʘˁʫ ʥʦʚʠʭ ʚʠʜʦʚʘ ʢʫʣʪʫʨʥʠʭ ʩʘʜʨʞʘʿʘ ʠ ʥʦʚʠʭ 

ʪʝʭʥʦʣʦʛʠʿʘ, ʢʘʦ ʰʪʦ ʩʫ ʪʝʣʝʚʠʟʠʿʩʢʠ ʧʨʦʛʨʘʤ ʠʣʠ ʬʠʣʤʩʢʘ ʫʤʝʪʥʦʩʪ. ʀʤʘʿʫ˂ʠ ʫ 

ʚʠʜʫ ʩʧʝʮʠʬʠʯʘʥ ʢʘʨʘʢʪʝʨ ʦʚʠʭ ʥʝʟʘʦʙʠʣʘʟʥʠʭ ʯʠʥʠʣʘʮʘ ʩʘʜʘʰˁʠʮʝ, ʧʨʠʤʝʥʘ 

ʯʣʘʥʘ 107(3)(ʜ) ʋʌɽʋ ʜʦʙʠʿʘ ʧʫʥʠ ʩʤʠʩʘʦ. ʊʦ ʿʝ ʣʦʛʠʯʥʦ, ʿʝʨ ʬʠʣʤʩʢʘ ʫʤʝʪʥʦʩʪ 

ʜʘʥʘʩ ʜʦʥʦʩʠ ʦʛʨʦʤʥʝ ʧʨʦʬʠʪʝ ʧʦ ʦʩʥʦʚʫ ʨʝʢʣʘʤʘ, ʘʫʪʦʨʩʢʠʭ ʧʨʘʚʘ ʠ ʩʣʠʯʥʦ. 

ʀʩʪʦ ʚʘʞʠ ʠ ʟʘ ʪʝʣʝʚʠʟʠʿʩʢʝ ʧʨʝʥʦʩʝ ʠ ʜʨʫʛʝ Ăʧʨʦʠʟʚʦʜʝñ ʤʝʜʠʿʩʢʠʭ ʢʫ˂ʘ, ʢʦʿʠ 

ʪʘʢʦʹʝ ʤʦʛʫ ʙʠʪʠ ʧʨʝʜʤʝʪ ʧʨʘʚʘ ʠʥʪʝʣʝʢʪʫʘʣʥʝ ʩʚʦʿʠʥʝ ʥʘ ʢʦʿʠʤʘ ʩʝ ʦʩʪʚʘʨʫʿʫ 

ʟʥʘʯʘʿʥʠ ʧʨʠʭʦʜʠ. ʉʪʦʛʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ˂ʝ Ăʧʨʦʠʟʚʦʜʠñ ʥʦʚʠʭ 

Ăʠʥʜʫʩʪʨʠʿʘñ ʧʨʝʜʩʪʘʚˀʘʪʠ ʟʥʘʯʘʿʘʥ ʠʟʚʦʟʥʠ ʯʠʥʠʣʘʮ ʠ ʫ ʙʫʜʫ˂ʝʤ ʧʝʨʠʦʜʫ. 

ʅʘʨʘʚʥʦ, ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʩʝ ʧʦʩʪʘʚˀʘ ʠ ʧʠʪʘˁʝ ʜʘ ʣʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʤʦʞʝ, 

ʧʫʪʝʤ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ, ʜʘ ʧʦʜʩʪʘʢʥʝ ʨʘʟʚʦʿ ʦʚʠʭ ʜʝʣʘʪʥʦʩʪʠ? ʆʜʛʦʚʦʨ ʥʘ ʦʚʦ 

ʧʠʪʘˁʝ ʿʝ ʧʦʟʠʪʠʚʘʥ ʠ ʤʦʞʝ ʩʝ ʠʟʚʝʩʪʠ ʠʟ ʩʘʤʦʛ ʪʝʢʩʪʘ ʦʚʝ ʦʜʨʝʜʙʝ, ʘʣʠ ʫʟ ʫʩʣʦʚ 

ʜʘ ʜʘʪʘ ʧʦʤʦ˂ ʥʝ ʫʪʠʯʝ ʥʝʛʘʪʠʚʥʦ ʥʘ ʪʨʛʦʚʠʥʩʢʝ ʫʩʣʦʚʝ ʠ ʥʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʫ 
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ʋʥʠʿʠ, ʫ ʤʝʨʠ ʢʦʿʘ ʿʝ ʩʫʧʨʦʪʥʘ ʟʘʿʝʜʥʠʯʢʦʤ ʠʥʪʝʨʝʩʫ. ʊʦ ʟʥʘʯʠ ʜʘ ˂ʝ ʠʥʩʪʠʪʫʮʠʿʝ 

ʋʥʠʿʝ, ʫ ʢʦʥʢʨʝʪʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʢʦʨʠʩʪʠʪʠ ʙʘʣʘʥʩʠʨʥʠ ʪʝʩʪ ʠ ʦʜʤʝʨʠʪʠ 

ʧʦʟʠʪʠʚʥʝ ʠ ʥʝʛʘʪʠʚʥʝ ʫʪʠʮʘʿʝ ʦʚʠʭ ʜʝʣʘʪʥʦʩʪʠ ,ʢʦʿʝ ʩʝ ʧʦ ʩʚʦʤ ʢʘʨʘʢʪʝʨʫ ʠ 

ʩʘʜʨʞʘʿʫ ʤʦʛʫ ʩʚʨʩʪʘʪʠ ʧʦʜ ʧʦʿʘʤ ʢʫʣʪʫʨʝ ʠ ʢʫʣʪʫʨʥʝ ʙʘʰʪʠʥʝ. ʆ ʦʚʦʤʝ ʿʝ 

ʂʦʤʠʩʠʿʘ ʠʟʣʦʞʠʣʘ ʩʚʦʿʝ ʢʨʠʪʝʨʠʿʫʤʝ ʟʘ ʧʨʦʮʝʥʫ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʧʦʤʦ˂ʠ ʩʘ 

ʟʘʿʝʜʥʠʯʢʠʤ (ʩʘʜʘ ʫʥʫʪʨʘʰˁʠʤ) ʪʨʞʠʰʪʝʤ ʫ ʥʝʢʦʣʠʮʠʥʠ ʩʘʦʧʰʪʝˁʘ
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3.6 ɼʨʫʛʝ ʢʘʪʝʛʦʨʠʿʝ ʧʦʤʦ˂ʠ ʜʦʜʝˀʝʥʝ ʦʜʣʫʢʦʤ ʉʘʚʝʪʘ ʠʣʠ ʥʘ ʦʩʥʦʚʫ ʧʨʝʜʣʦʛʘ 

ʂʦʤʠʩʠʿʝ 

 

ʅʘ ʦʩʥʦʚʫ ʯʣʘʥʘ 107(3)(ʝ) ʋʌɽʋ ʉʘʚʝʪ ʤʦʞʝ, ʥʘ ʧʨʝʜʣʦʛ ʂʦʤʠʩʠʿʝ, 

ʢʨʝʠʨʘʪʠ ʜʨʫʛʝ ʠʟʫʟʝʪʢʝ ʦʜ ʧʨʠʤʝʥʝ ʯʣʘʥʘ 107(1) ʋʌɽʋ, ʩ ʪʠʤ ʜʘ ʩʝ ʥʘ ʦʚʘʿ ʥʘʯʠʥ 

ʤʦʛʫ ʩʪʚʦʨʠʪʠ ʩʘʤʦ ʦʜʨʝʹʝʥʝ ʢʘʪʝʛʦʨʠʿʝ ʢʦʿʝ ʧʦʪʧʘʜʘʿʫ ʧʦʜ ʠʟʫʟʝʪʘʢ ʦʜ ʯʣʘʥʘ 

107(1) ʋʌɽʋ, ʘ ʥʝ ʧʦʿʝʜʠʥʘʯʥʠ ʩʣʫʯʘʿʝʚʠ. ʅʘ ʦʚʘʿ ʥʘʯʠʥ, ʩʪʚʦʨʝʥ ʿʝ ʧʨʦʩʪʦʨ ʟʘ 

ʧʦʩʪʫʧʘˁʝ ʫ ʥʝʢʠʤ ʥʦʚʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʢʦʿʝ ʥʝ ʙʠ ʤʦʛʣʝ ʜʘ ʩʝ ʧʦʜʚʝʜʫ ʧʦʜ ʨʘʥʠʿʝ 

ʥʘʚʝʜʝʥʝ ʦʜʨʝʜʙʝ ʯʣʘʥʘ 107(3) ʋʌɽʋ. 

 

4. ʇʦʤʦ˂ ʢʦʿʘ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ 

 

ʆʚʘ ʚʨʩʪʘ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʧʦʪʧʘʜʘ ʧʦʜ ʯʣʘʥ 107(1) ʋʌɽʋ, ʦʜʥʦʩʥʦ ʩʤʘʪʨʘ 

ʩʝ ʠʥʢʦʤʧʘʪʠʙʠʣʥʦʤ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʆʥʘ ʿʝ ʫʿʝʜʥʦ ʠ ʜʦʤʠʥʘʥʪʥʘ, ʿʝʨ 

ʧʦʩʪʦʿʠ ʧʨʝʪʧʦʩʪʘʚʢʘ ʜʘ ʿʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ a priori ʥʝʜʦʧʫʰʪʝʥʘ ʫ ɽʋ. ʆ ʫʩʣʦʚʠʤʘ 

ʢʦʿʠ ʩʝ ʤʦʨʘʿʫ ʠʩʧʫʥʠʪʠ ʜʘ ʙʠ ʧʦʤʦ˂ ʙʠʣʘ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʢʘʦ ʦʥʘ ʢʦʿʘ ʥʘʨʫʰʘʚʘ 

ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʿʝ ʙʠʣʦ ʚʠʰʝ ʨʝʯʠ ʫ ʧʨʝʪʭʦʜʥʠʤ 

ʠʟʣʘʛʘˁʠʤʘ, ʧʘ ʿʝ ʟʙʦʛ ʪʦʛʘ ʥʘ ʦʚʦʤ ʤʝʩʪʫ ʥʝ˂ʝʤʦ ʜʝʪʘˀʥʠʿʝ ʦʙʨʘʹʠʚʘʪʠ.  
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 Commission Communication concerning the prolongation of the application of the Communication on 

the follow-up to the Commission communication on certain legal aspects relating to cinematographic and 

other audiovisual works [2007] OJ C134/03; ʂʘʩʥʠʿʝ ʿʝ ʂʦʤʠʩʠʿʘ ʠʟʜʘʣʘ ʥʦʚʦ ʆʙʘʚʝʰʪʝˁʝ ʫ ʢʦʤʝ ʿʝ 

ʠʩʪʘʢʣʘ ʧʦʪʨʝʙʫ ʟʘ ʫʩʧʦʩʪʘʚˀʘˁʝʤ ʢʨʠʪʝʨʠʿʫʤʘ ʟʘ ʥʝʢʝ ʥʦʚʝ ʧʨʦʙʣʝʤʝ ʢʦʿʠ ʩʫ ʩʝ ʫ ʤʝʹʫʚʨʝʤʝʥʫ 

ʧʦʿʘʚʠʣʠ, ʘ ʥʠʩʫ ʩʪʨʦʛʦ ʚʝʟʘʥʠ ʟʘ ʪʝʣʝʚʠʟʠʿʫ ʠ ʬʠʣʤʩʢʫ ʫʤʝʪʥʦʩʪ. ʊʘʢʦ, ʂʦʤʠʩʠʿʘ ʥʘʚʦʜʠ ʜʘ ʩʝ 

ʤʦʨʘʿʫ ʠʟʥʘ˂ʠ ʥʦʚʘ ʨʝʰʝˁʘʠ ʢʨʠʪʝʨʠʿʫʤʠ ʟʘ ʧʨʦʮʝʥʫ ʢʘʜ ʿʝ ʨʝʯ ʦ ʜʠʩʪʨʠʙʫʮʠʿʠ ʬʠʣʤʦʚʘ, 

ʜʠʛʠʪʘʣʥʠʭ ʧʨʦʿʝʢʮʠʿʘ. ʊʘʢʦʹʝ, ʫʢʘʟʫʿʝ ʩʝ ʠ ʥʘ ʧʦʿʘʚʫ ʩʚʝ ʦʰʪʨʠʿʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʠʟʤʝʹʫ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʫ ʧʦʛʣʝʜʫ ʧʨʠʚʣʘʯʝˁʘ ʠʥʚʝʩʪʠʮʠʿʘ ʠʟ ʉɸɼ ʠ ʩʣʠʯʥʦ.                
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ɻʃɸɺɸ IV 

ɼʈɾɸɺʅɸ ʇʆʄʆɴ ʀ ʋʉʃʋɻɽ ʆɼ ʆʇʐʊɽɻ ɽʂʆʅʆʄʉʂʆɻ ʀʅʊɽʈɽʉɸ 

 

1. ʆʧʰʪʝ ʥʘʧʦʤʝʥʝ 

 

ʂʘʜʘ ʛʦʚʦʨʠʤʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʦʜ ʟʥʘʯʘʿʘ ʿʝ ʫʢʘʟʘʪʠ ʠ ʥʘ ʧʠʪʘˁʝ ʜʘ ʣʠ 

˂ʝ ʬʠʥʘʥʩʠʿʩʢʘ, ʠʣʠ ʥʝʢʘ ʜʨʫʛʘ, ʧʦʜʨʰʢʘ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʨʝʜʫʟʝ˂ʠʤʘ 

ʢʦʿʘ ʚʨʰʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʧʨʝʜʩʪʘʚˀʘʪʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 107. ʋʌɽʋ? ɼʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʜʘ ʦʜʛʦʚʦʨʝ ʥʘ 

ʤʥʦʛʦʙʨʦʿʥʝ ʧʦʪʨʝʙʝ ʩʚʦʿʠʭ ʛʨʘʹʘʥʘ ʠ, ʫ ʚʝʟʠ ʩʘ ʪʠʤ, ʦʙʝʟʙʝʜʝ ʩʧʨʦʚʦʹʝˁʝ 

ʦʜʨʝʹʝʥʠʭ ʘʢʪʠʚʥʦʩʪʠ ʢʦʿʝ ʧʨʠʚʘʪʥʠ ʩʝʢʪʦʨ ʥʝ ʙʠ ʤʦʛʘʦ ʧʨʦʬʠʪʘʙʠʣʥʦ, ʠʣʠ 

ʫʩʧʝʰʥʦ ʜʘ ʨʝʘʣʠʟʫʿʝ. ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ˂ʝ ʩʝ ʫ ʤʥʦʛʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʨʘʜʠʪʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʜʦʢ ˂ʝ ʫ ʥʝʢʠʤ ʜʨʫʛʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʪʘʢʚʦ ʧʦʩʪʫʧʘˁʝ ʙʠʪʠ 

ʜʦʧʫʰʪʝʥʦ.  

ʉʪʦʛʘ, ʦʜʛʦʚʦʨ ʥʘ ʧʦʩʪʘʚˀʝʥʦ ʧʠʪʘˁʝ ʥʠʿʝ ʥʠ ʤʘʣʦ ʣʘʢ ʥʠʪʠ ʿʝʜʥʦʟʥʘʯʘʥ. 

ʇʦʪʨʝʙʥʦ ʿʝ ʧʦʩʪʘʚʠʪʠ ʦʧʰʪʝ ʩʤʝʨʥʠʮʝ ʧʦ ʢʦʿʠʤʘ ʙʠ ʩʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʧʦʥʘʰʘʣʝ 

ʢʘʢʦ ʥʝ ʙʠ ʜʦʰʣʝ ʧʦʜ Ăʫʜʘʨñ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʇʨʠʣʠʢʦʤ ʨʝʰʘʚʘˁʘ 

ʧʨʦʙʣʝʤʘ ʫ ʚʝʟʠ ʩ ʪʠʤ, ʪʨʝʙʘ ʦʜʛʦʚʦʨʠʪʠ ʥʘ ʥʝʢʦʣʠʮʠʥʫ ʧʠʪʘˁʘ: ʐʪʘ ʩʝ 

ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʧʦʿʤʦʤ Ăʧʨʝʜʫʟʝ˂ʝñ? ʂʦʿʘ ʩʫ ʪʦ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ʚʨʰʝ ʫʩʣʫʛʝ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʦʜʥʦʩʥʦ ʰʪʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʧʦʿʤʦʤ Ăʫʩʣʫʛʝ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘñ? ʅʘ ʢʦʿʠ ʥʘʯʠʥ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʧʦʚʝʨʘʚʘ 

ʧʨʠʚʨʝʜʥʠʤ ʩʫʙʿʝʢʪʠʤʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ? ɼʘ ʣʠ 

ʦʙʘʚˀʘˁʝ ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ ʧʨʝʜʩʪʘʚˀʘ ʧʨʝʜʫʩʣʦʚ ʟʘ ʧʨʠʤʝʥʫ ʥʦʨʤʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ?  

ʋ ʨʝʜʦʚʠʤʘ ʢʦʿʠ ʩʣʝʜʝ, ʧʦʢʫʰʘ˂ʝʤʦ ʜʘ ʦʜʛʦʚʦʨʠʤʦ ʥʘ ʧʦʩʪʘʚˀʝʥʘ ʧʠʪʘˁʘ, 

ʧʨʠ ʯʝʤʫ ˂ʝʤʦ ʩʝ ʦʩʚʨʥʫʪʠ ʥʘ ʙʦʛʘʪʫ ʧʨʘʢʩʫ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʫ ʦʚʦʿ ʤʘʪʝʨʠʿʠ. 
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2. ʇʦʿʘʤ ʧʨʝʜʫʟʝ˂ʘ ʠ  ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ 

 

ʂʘʦ ʰʪʦ ʩʤʦ ʚʝ˂ ʩʧʦʤʝʥʫʣʠ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʯʝʩʪʦ ʧʨʫʞʘʿʫ ʬʠʥʘʥʩʠʿʩʢʫ ʠ 

ʜʨʫʛʫ ʧʦʜʨʰʢʫ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʠʤʘ ʩʫ ʧʦʚʝʨʠʣʝ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʊʘʢʚʘ ʧʨʘʢʩʘ ʩʝ, ʫʟ ʦʜʨʝʹʝʥʝ ʫʩʣʦʚʝ, ʤʦʞʝ ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ 

ʢʘʦ ʥʝʜʦʟʚʦˀʝʥʘ ʜʨʞʘʚʥʘ ʧʦʤʦ˂. ʅʦ, ʧʨʝ ʥʝʛʦ ʰʪʦ ʩʝ ʙʣʠʞʝ ʦʩʚʨʥʝʤʦ ʥʘ ʦʚʝ 

ʘʢʪʠʚʥʦʩʪʠ, ʥʘʿʧʨʝ ʩʝ ʤʦʨʘ ʨʘʟʿʘʩʥʠʪʠ ʰʪʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʧʦʿʤʦʤ 

Ăʧʨʝʜʫʟʝ˂ʝñ? 

ʂʘʜʘ ʩʝ ʛʦʚʦʨʠ ʦ ʧʦʿʤʫ ʧʨʝʜʫʟʝ˂ʘ, ʪʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʫ ʋʛʦʚʦʨʫ ʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ ʫ ʚʝʟʠ ʩʘ ʪʠʤ ʥʠʿʝ ʜʘʪʘ ʙʠʣʦ ʢʘʢʚʘ ʜʝʬʠʥʠʮʠʿʘ, ʘʣʠ ʿʝ ˁʝʛʦʚ 

ʢʦʥʮʝʧʪ ʧʦʩʪʝʧʝʥʦ ʨʘʟʚʠʿʝʥ ʫ ʧʨʘʢʩʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ. ʊʘʢʦ, ʉʫʜ ʿʝ ʫ ʨʘʥʦʤ 

ʩʣʫʯʘʿʫ Commission v. Italy
298

 ʠʟʥʝʦ ʩʪʘʚ ʜʘ ʿʝ ʯʠˁʝʥʠʮʘ ʜʘ ʪʝʣʦ ʠʤʘ ʠʣʠ ʥʝʤʘ, ʫ 

ʩʢʣʘʜʫ ʩʘ ʥʘʮʠʦʥʘʣʥʠʤ ʧʨʘʚʦʤ, ʧʨʘʚʥʠ ʩʫʙʿʝʢʪʠʚʠʪʝʪ ʦʜʚʦʿʝʥ ʦʜ ʦʥʦʛ ʦʜ ʜʨʞʘʚʝ, 

ʠʨʝʣʝʚʘʥʪʥʘ ʫ ʦʜʣʫʯʠʚʘˁʫ ʜʘ ʣʠ ʩʝ ʦʥʦ ʤʦʞʝ ʪʨʝʪʠʨʘʪʠ ʢʘʦ ʿʘʚʥʦ ʧʨʝʜʫʟʝ˂ʝ. 

ʊʘʢʘʚ ʩʪʘʚ ʿʝ ʙʠʦ ʟʘʩʥʦʚʘʥ ʥʘ ɼʠʨʝʢʪʠʚʠ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʬʠʥʘʥʩʠʿʩʢʠʭ 

ʦʜʥʦʩʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʢʘʦ ʠ ʬʠʥʘʥʩʠʿʩʢʫ 

ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪ ʫʥʫʪʘʨ ʠʟʚʝʩʥʠʭ ʧʨʝʜʫʟʝ˂ʘ
299

. ʂʘʦ ʰʪʦ ʩʝ ʤʦʛʣʦ ʟʘʢˀʫʯʠʪʠ ʠʟ 

ʦʚʝ ʦʜʣʫʢʝ ʉʫʜʘ, ʧʨʘʚʥʠ ʧʦʣʦʞʘʿ ʧʨʝʜʫʟʝ˂ʘ ʿʝ ʧʦʪʧʫʥʦ ʥʝʙʠʪʘʥ ʧʨʠʣʠʢʦʤ 

ʦʜʣʫʯʠʚʘˁʘ ʦ ʪʦʤʝ ʜʘ ʣʠ ʩʝ ʨʘʜʠʣʦ ʦ ʿʘʚʥʦʤ ʧʨʝʜʫʟʝ˂ʫ ʠʣʠ ʥʝ ʠ ʜʘ ʣʠ ˂ʝ ʩʝ 

ʧʨʠʤʝʥʠʪʠ ʢʦʥʢʫʨʝʥʪʩʢʝ ʥʦʨʤʝ. ɺʠʜʠ ʩʝ ʜʘ ʿʝ ʪʘʜʘ ʢʦʥʮʝʧʪ Ăʧʨʝʜʫʟʝ˂ʝñ 

ʧʨʠʤʝˁʝʥ ʫ ʬʫʥʢʮʠʦʥʘʣʥʦʤ ʩʤʠʩʣʫ, ʢʘʢʦ ʙʠ ʩʝ ʦʙʝʟʙʝʜʠʣʘ ʫʥʠʬʦʨʤʥʘ ʧʨʠʤʝʥʘ 

ʧʨʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ
300

. ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʩʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʞʝʣʝʣʝ ʠʟʙʝ˂ʠ ʜʘ ʩʝ 

ʥʝʢʝ ʘʢʪʠʚʥʦʩʪʠ ʦʢʘʨʘʢʪʝʨʠʰʫ ʢʘʦ ʟʘʢʦʥʠʪʝ ʫ ʿʝʜʥʦʿ, ʘ ʥʝʟʘʢʦʥʠʪʝ ʫ ʜʨʫʛʦʿ 

ʜʨʞʘʚʠ ʯʣʘʥʠʮʠ. 

ʏʠʥʠ ʩʝ ʜʘ ʿʝ ʧʨʚʘ ʧʨʘʚʘ ʜʝʬʠʥʠʮʠʿʘ ʧʦʿʤʘ ʧʨʝʜʫʟʝ˂ʘ ʜʘʪʘ ʫ ʩʣʫʯʘʿʫ 

Macroton
301
. ʊʫ ʿʝ ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ ʢʦʥʮʝʧʪ ʧʨʝʜʫʟʝ˂ʘ ʦʙʫʭʚʘʪʘ Ăʙʠʣʦ ʢʦʿʠ ʝʥʪʠʪʝʪ 
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ʢʦʿʠ ʿʝ ʫʢˀʫʯʝʥ ʫ ʝʢʦʥʦʤʩʢʫ ʘʢʪʠʚʥʦʩʪ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ˁʝʛʦʚ ʧʨʘʚʥʠ ʩʪʘʪʫʩ ʠʣʠ 

ʥʘʯʠʥ ʬʠʥʘʥʩʠʨʘˁʘñ
302

. ʀʟ ʦʚʦʛʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ ʦʚʘʿ ʧʦʿʘʤ ʧʦʩʪʘʚˀʝʥ 

ʚʝʦʤʘ ʰʠʨʦʢʦ, ʪʘʢʦ ʜʘ ʙʠ ʩʝ ʧʦʜ ˁʝʛʘ ʤʦʛʣʦ ʧʦʜʚʝʩʪʠ ʚʝʣʠʢʠ ʙʨʦʿ ʨʘʟʣʠʯʠʪʠʭ 

ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ, ʙʠʣʦ ʜʘ ʩʫ ʦʥʠ ʫ ʜʨʞʘʚʥʦʤ, ʧʨʠʚʘʪʥʦʤ ʠʣʠ ʤʝʰʦʚʠʪʦʤ 

ʚʣʘʩʥʠʰʪʚʫ, ʫʟ ʫʩʣʦʚ ʜʘ ʩʫ ʦʥʠ ʫʢˀʫʯʝʥʠ ʫ ʦʙʘʚˀʘˁʝ ʦʜʨʝʹʝʥʝ ʝʢʦʥʦʤʩʢʝ 

ʘʢʪʠʚʥʦʩʪʠ. ʊʫʤʘʯʝ˂ʠ ʦʚʫ ʦʜʣʫʢʫ ʉʫʜʘ, ʠʟʚʣʘʯʠ ʩʝ ʟʘʢˀʫʯʘʢ ʜʘ ʩʝ ʫ ʫʣʦʟʠ 

ʧʨʝʜʫʟʝ˂ʘ ʤʦʞʝ ʿʘʚʠʪʠ ʠ ʜʨʞʘʚʘ, ʿʝʜʥʘʢʦ ʢʘʦ ʠ ʜʨʫʛʠ ʫʯʝʩʥʠʮʠ ʥʘ ʪʨʞʠʪhʫ. ʀʩʪʦ 

ʚʘʞʠ ʠ ʟʘ ʧʦʿʝʜʠʥʮʝ, ʫʢʦʣʠʢʦ ʦʥʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʝʟʘʚʠʩʥʝ ʫʯʝʩʥʠʢʝ ʥʘ ʪʨʞʠʰʪʫ 

ʨʦʙʘ ʠ ʫʩʣʫʛʘ
303

. 

ʅʘʢʦʥ ʰʪʦ ʩʤʦ ʙʣʠʞʝ ʨʘʟʿʘʩʥʠʣʠ ʧʦʿʘʤ ʧʨʝʜʫʟʝ˂ʘ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʩʪʘʚʠʪʠ 

ʘʢʮʝʥʘʪ ʥʘ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ʚʨʰʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ (Services of 

General Economic Interest, ʧʨʝʚʦʜ ʘʫʪʦʨʘ). 

ʋʢʦʣʠʢʦ ʧʦʩʤʘʪʨʘʤʦ ʝʢʦʥʦʤʩʢʠ ʩʤʠʩʘʦ ʢʦʥʮʝʧʪʘ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʤʦʞʝ ʩʝ ʟʘʫʟʝʪʠ ʩʪʘʚ ʜʘ ʩʝ ʪʫ ʨʘʜʠ ʦ ʦʙʘʚʝʟʘʤʘ ʢʦʿʝ ʩʫ 

ʥʘʤʝʪʥʫʪʝ (imposed, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʿʝʜʥʦʿ ʠʣʠ ʚʠʰʝ ʢʦʤʧʘʥʠʿʘ ʫ ʜʘʪʦʤ 

ʧʨʠʚʨʝʜʥʦʤ ʩʝʢʪʦʨʫ ʢʘʢʦ ʙʠ ʦʥʝ ʠʩʧʦʨʫʯʠʚʘʣʝ ʧʨʦʠʟʚʦʜʝ ʠʣʠ ʚʨʰʠʣʝ ʫʩʣʫʛʝ ʩʚʠʤ 

ʛʨʘʹʘʥʠʤʘ, ʯʝʩʪʦ (ʤʘʜʘ ʥʝ ʫʚʝʢ) ʥʘ ʥʝʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʦʿ ʦʩʥʦʚʠ
304
. ʆʚʘʢʚʫ 

ʜʝʣʘʪʥʦʩʪ ʤʦʛʫ˂ʝ ʿʝ ʚʨʰʠʪʠ ʫ ʨʘʟʣʠʯʠʪʠʤ ʦʙʣʘʩʪʠʤʘ ʢʘʦ ʰʪʦ ʩʫ: ʠʩʧʦʨʫʢʘ ʚʦʜʝ, 

ʝʣʝʢʪʨʠʯʥʝ ʝʥʝʨʛʠʿʝ, ʛʘʩʘ, ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʞʝˀʝʟʥʠʯʢʦʛ ʧʨʝʚʦʟʘ, ʧʦʰʪʘʥʩʢʠʭ ʠ 

ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʦʥʠʭ ʫʩʣʫʛʘ ʠ ʩʣʠʯʥʦ. ʉʫʰʪʠʥʘ ʚʨʰʝˁʘ ʦʚʠʭ ʫʩʣʫʛʘ ʣʝʞʠ ʫ 

ʯʠˁʝʥʠʮʠ ʜʘ ʦʥʝ ʥʠʩʫ ʫʚʝʢ ʠ ʧʦʜ ʿʝʜʥʘʢʠʤ ʫʩʣʦʚʠʤʘ ʜʦʩʪʫʧʥʝ ʩʚʠʤ ʛʨʘʹʘʥʠʤʘ, ʧʘ 

ʿʝ ʩʪʦʛʘ ʥʝʦʧʭʦʜʥʦ ʫʯʠʥʠʪʠ ʜʦʜʘʪʥʝ ʥʘʧʦʨʝ ʫ ʪʦʤ ʧʨʘʚʮʫ. ʊʘʿ ʥʘʧʦʨ ʩʝ ʤʦʞʝ 

ʤʘʥʠʬʝʩʪʦʚʘʪʠ ʠʣʠ ʪʘʢʦ ʜʘ ʩʝ ʦʙʝʟʙʝʜʠ ʫʥʠʚʝʨʟʘʣʥʘ ʧʦʢʨʠʚʝʥʦʩʪ ʦʚʦʤ ʫʩʣʫʛʦʤ 

(ʥʘ ʧʨʠʤʝʨ, ʜʘ ʠ ʩʝʦʩʢʠ ʢʦʨʠʩʥʠʮʠ ʠʤʘʿʫ ʧʨʠʩʪʫʧ ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʦʥʠʤ ʫʩʣʫʛʘʤʘ 

ʠʩʪʦ ʢʘʦ ʠ ʛʨʘʹʘʥʠ ʫ ʛʨʘʜʦʚʠʤʘ), ʠʣʠ ʢʨʦʟ ʠʩʪʦʚʝʪʥʦʩʪ ʮʝʥʘ. ʉʘʤʠʤ ʪʠʤ, 
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ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ʚʨʝh ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠʤʘʣʘ ʙʠ ʦʙʘʚʝʟʫ ʜʘ 

ʚʨʰʝ ʠʩʧʦʨʫʢʫ ʧʨʦʠʟʚʦʜʘ, ʠʣʠ ʧʨʫʞʘʿʫ ʫʩʣʫʛʝ ʧʦ ʠʩʪʦʿ ʮʝʥʠ ʩʚʠʤ ʧʦʪʨʦʰʘʯʠʤʘ, 

ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʨʦʰʢʦʚʝ (ʢʦʿʠ ʤʦʛʫ ʚʘʨʠʨʘʪʠ ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʧʨʝʬʝʨʝʥʮʠʿʘ 

ʧʦʪʨʦʰʘʯʘ, ʣʦʢʘʮʠʿʝ, ʢʫʧʦʚʥʝ ʤʦ˂ʠ ʠ ʩʣʠʯʥʦ).  

ʏʠʝˁʥʠʮʘ ʿʝ ʜʘ ʧʨʫʞʘˁʝ ʦʚʘʢʚʠʭ ʫʩʣʫʛʘ ʤʦʞʝ ʜʘ ʜʦʚʝʜʝ ʜʦ ʪʦʛʘ ʜʘ 

ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʠʭ ʚʨʰʝ ʧʨʝʪʨʧʝ ʟʙʦʛ ʪʦʛʘ ʦʜʨʝʹʝʥʝ ʧʦʩʣʦʚʥʝ ʛʫʙʠʪʢʝ. ʊʦ ʧʦʩʝʙʥʦ 

ʚʘʞʠ ʢʘʜ ʩʫ ʫ ʧʠʪʘˁʫ ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʿʝ, ʿʝʨ ʙʠ ʫ ʥʘʚʝʜʝʥʦʤ ʧʨʠʤʝʨʫ 

ʦʤʦʛʫ˂ʘʚʘˁʝ ʩʝʦʩʢʠʤ ʜʦʤʘ˂ʠʥʩʪʚʠʤʘ ʜʘ ʜʦʙʠʿʫ ʧʨʠʢˀʫʯʢʝ ʟʘ ʬʠʢʩʥʫ ʪʝʣʝʬʦʥʠʿʫ 

ʙʠʣʦ ʟʥʘʪʥʦ ʩʢʫʧˀʝ ʟʘ ʦʚʝ ʢʦʤʧʘʥʠʿʝ, ʫ ʦʜʥʦʩʫ ʥʘ ʩʣʫʯʘʿ ʫ ʢʦʤʝ ʩʝ ʨʘʜʠ ʦ 

ʧʨʠʢˀʫʯʢʫ ʫ ʛʨʘʜʩʢʠʤ ʩʨʝʜʠʥʘʤʘ. ʋʢʨʘʪʢʦ, ʩʣʝʜʝ˂ʠ ʧʦʩʣʦʚʥʫ ʣʦʛʠʢʫ ʩʪʠʮʘˁʘ 

ʧʨʦʬʠʪʘ, ʚʝʨʦʚʘʪʥʦ ʥʝ ʙʠ ʥʠ ʜʦʰʣʦ ʜʦ ʠʥʚʝʩʪʠʮʠʿʘ ʫ ʧʨʦʰʠʨʝˁʝ 

ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʦʥʝ ʤʨʝʞʝ ʫ ʩʝʦʩʢʠʤ ʩʨʝʜʠʥʘʤʘ, ʧʦʩʝʙʥʦ ʦʥʠʤ ʟʘʙʘʯʝʥʠʤ. ɸʣʠ, 

ʜʨʞʘʚʠ ʿʝ ʫ ʠʥʪʝʨʝʩʫ ʜʘ ʩʚʠ ʛʨʘʹʘʥʠ ʠʤʘʿʫ ʧʨʠʩʪʫʧ ʪʝʣʝʢʦʤʫʥʠʢʘʮʠʦʥʦʿ ʤʨʝʞʠ, 

ʧʘ ʦʥʘ ʫʧʨʘʚʦ ʫʩʣʝʜ ʚʘʞʥʦʩʪʠ ʦʚʝ ʜʝʣʘʪʥʦʩʪʠ ʫ ʧʨʘʢʩʠ ʢʦʤʧʝʥʟʫʿʝ ʛʫʙʠʪʢʝ 

ʢʦʤʧʘʥʠʿʘ ʢʦʿʝ ʚʨʰʝ ʦʚʫ, ʘʣʠ ʠ ʤʥʦʛʝ ʜʨʫʛʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ 

ʠʥʪʝʨʝʩʘ. ʈʘʟʣʦʛ ʟʘ ʦʚʘʢʚʦ ʧʦʩʪʫʧʘˁʝ ʜʨʞʘʚʝ ʤʦʞʝ ʙʠʪʠ ʥʝ ʩʘʤʦ ʝʢʦʥʦʤʩʢʝ, ʚʝ˂ ʠ 

ʩʦʮʠʿʘʣʥʝ ʠʣʠ ʯʘʢ ʧʦʣʠʪʠʯʢʝ ʧʨʠʨʦʜʝ ʰʪʦ ʿʝ ʩʘʩʚʠʤ ʦʧʨʘʚʜʘʥʦ. ɸʣʠ, ʫʧʨʘʚʦ ʪʘ 

ʨʘʟʣʠʯʠʪʘ Ăʦʧʨʘʚʜʘˁʘñ ʤʦʛʫ ʜʘ ʜʦʚʝʜʫ ʜʦ ʙʨʦʿʥʠʭ ʥʝʜʦʫʤʠʮʘ, ʥʘʨʦʯʠʪʦ ʫʢʦʣʠʢʦ 

ʛʦʚʦʨʠʤʦ ʦ ʪʦʤʝ ʢʦʿʠ ʿʝ ʧʨʘʛ ʪʦʣʝʨʘʥʮʠʿʝ ʜʦʟʚʦˀʝʥ ʫ ʦʚʦʤ ʧʦʛʣʝʜʫ, ʠʣʠ ʢʘʜʘ ʿʝ ʦʥ 

ʧʨʝʢʦʨʘʯʝʥ (ʦʜʥʦʩʥʦ ʢʘʜʘ ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ ʥʝʜʦʟʚʦˀʝʥʦʿ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ). ʉʪʦʛʘ, 

ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ˂ʝ ʫ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ ʧʦʥʘʦʩʦʙ ʤʦʨʘʪʠ ʜʘ ʩʝ ʦʧʨʝʜʝʣʝ ʢʦʿʝʤ ˂ʝ 

ʮʠˀʫ ʜʘʪʠ ʧʨʠʦʨʠʪʝʪ: ʟʘʰʪʠʪʠ ʢʦʥʢʫʨʝʥʮʠʿʝ ʠʣʠ ʠʥʪʝʨʝʩʘ ʧʦʪʨʦʰʘʯʘ. 

 

3. ɽʢʦʥʦʤʩʢʘ ʘʢʪʠʚʥʦʩʪ ʢʘʦ ʧʨʝʜʫʩʣʦʚ ʟʘ ʧʨʠʤʝʥʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ 

 

3.1 ɽʢʦʥʦʤʩʢʝ ʠ ʥʝʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ ʜʨʞʘʚʝ 

 

ɼʘ ʙʠʩʤʦ ʤʦʛʣʠ ʛʦʚʦʨʠʪʠ ʦ ʧʨʠʤʝʥʠ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʚʝʟʠ ʩʘ 

ʚʨʰʝˁʝʤ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʫ ʜʘʪʦʿ 

ʩʠʪʫʘʮʠʿʠ ʨʘʜʠ ʦ ʦʙʘʚˀʘˁʫ ʦʜʨʝʹʝʥʝ ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ. ʇʨʦʙʣʝʤ ʤʦʞʝ 
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ʥʘʩʪʘʪʠ ʫʢʦʣʠʢʦ ʫʟʤʝʤʦ ʫ ʦʙʟʠʨ ʯʠˁʝʥʠʮʫ ʜʘ ʩʝ ʠ ʜʨʞʘʚʘ ʤʦʞʝ ʧʦʿʘʚʠʪʠ ʫ ʫʣʦʟʠ 

ʧʨʝʜʫʟʝ˂ʘ. ʊʦ ʿʝ ʧʦʪʚʨʹʝʥʦ ʫ ʩʣʫʯʘʿʫ France, Italy and United Kingdom v 

Commission (Transparency Directive Case), ʫ ʢʦʤʝ ʿʝ ʉʫʜ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ Ăʜʨʞʘʚʘ 

ʤʦʞʝ ʜʝʣʦʚʘʪʠ ʠʣʠ ʚʨʰʝˁʝʤ ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ, ʠʣʠ ʚʨʰʝˁʝʤ ʝʢʦʥʦʤʩʢʠʭ 

ʘʢʪʠʚʥʦʩʪʠ ʠʥʜʫʩʪʨʠʿʩʢʝ ʠʣʠ ʢʦʤʝʨʮʠʿʘʣʥʝ ʧʨʠʨʦʜʝ ʥʫʹʝˁʝʤ ʨʦʙʘ ʠ ʫʩʣʫʛʘ ʥʘ 

ʪʨʞʠʰʪʫñ
305

. ʀʟ ʦʚʦʛ ʩʪʘʚʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʜʨʞʘʚʘ ʧʨʘʢʪʠʯʥʦ ʚʨʰʠ ʜʚʝ 

ʛʨʫʧʝ ʘʢʪʠʚʥʦʩʪʠ ʦʜ ʟʥʘʯʘʿʘ ʟʘ ʧʨʦʙʣʝʤʘʪʠʢʫ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ 

ʠʥʪʝʨʝʩʘ: 1) ʘʢʪʠʚʥʦʩʪʠ ʯʠʩʪʦ ʝʢʦʥʦʤʩʢʝ ʧʨʠʨʦʜʝ ʠ 2) ʘʢʪʠʚʥʦʩʪʠ ʿʘʚʥʝ ʚʣʘʩʪʠ.  

ʇʦʤʝʥʫʪʠ ʩʪʘʚ ʉʫʜʘ ʿʝ ʿʘʢʦ ʚʘʞʘʥ, ʙʫʜʫ˂ʠ ʜʘ ˂ʝ ʧʦʜ ʫʜʘʨ ʦʜʨʝʜʘʙʘ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʜʦ˂ʠ ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ ʜʨʞʘʚʝ, ʜʦʢ ˂ʝ ʘʢʪʠʚʥʦʩʪʠ ʢʦʿʝ ʩʫ 

Ăʿʘʚʥʦʛ ʢʘʨʘʢʪʝʨʘñ ʦʩʪʘʪʠ ʚʘʥ ˁʠʭʦʚʦʛ ʜʦʤʘʰʘʿʘ. ʋ ʧʨʘʢʩʠ ʩʝ ʧʦʿʘʚʠʣʘ ʜʠʣʝʤʘ 

ʢʦʿʝ ʘʢʪʠʚʥʦʩʪʠ ʤʦʛʫ ʜʘ ʠʤʘʿʫ ʘʪʨʠʙʫʪ ʿʘʚʥʦʛ ʢʘʨʘʢʪʝʨʘ? ʆʜʛʦʚʦʨ ʿʝ ʜʘʪ ʫ 

ʥʝʢʦʣʠʮʠʥʠ ʩʣʫʯʘʿʝʚʘ ʠʟ ʧʨʘʢʩʝ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ SAT
306
, ʉʫʜ ʿʝ ʙʠʦ ʤʠʰˀʝˁʘ ʜʘ ʫ 

ʪʘʢʚʝ ʘʢʪʠʚʥʦʩʪʠ ʩʧʘʜʘʿʫ ʢʦʥʪʨʦʣʘ ʠ ʫʧʨʘʚˀʘˁʝ ʚʘʟʜʫʰʥʠʤ ʧʨʦʩʪʦʨʦʤ, ʜʦʢ ʿʝ 

Advocate General Tesauro ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʪʫ ʪʨʝʙʘ ʩʚʨʩʪʘʪʠ ʠ ʦʙʣʘʩʪʠ ʧʦʧʫʪ ʦʧʰʪʝʛ 

ʠ ʬʠʩʢʘʣʥʦʛ ʫʧʨʘʚˀʘˁʘ, ʧʨʘʚʦʩʫʹʘ, ʙʝʟʙʝʜʥʦʩʪʠ ʠ ʥʘʮʠʦʥʘʣʥʝ ʦʜʙʨʘʥʝ
307
. ʊʘʢʦʹʝ, 

ʫ ʩʣʫʯʘʿʝʚʠʤʘ Cali
308

 ʠ AOK
309

 ʦʚʦʤʝ ʩʫ Ăʧʨʠʜʦʜʘʪʠñ ʫʧʨʘʚˀʘˁʝ ʿʘʚʥʠʤ ʩʠʩʪʝʤʦʤ 

ʩʦʮʠʿʘʣʥʝ ʟʘʰʪʠʪʝ, ʢʘʦ ʠ ʟʘʰʪʠʪʘ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ ʫ ʤʦʨʩʢʠʤ ʦʙʣʘʩʪʠʤʘ.  

ʉʣʫʯʘʿ Cali ʿʝ ʠʥʪʝʨʝʩʘʥʪʘʥ ʠ ʧʦ ʪʦʤʝ ʰʪʦ ʿʝ Advocate General Cosmas 

ʩʤʘʪʨʘʦ ʜʘ ʪʝʣʘ ʢʦʿʘ ʚʨʰʝ ʘʢʪʠʚʥʦʩʪ ʪʠʧʠʯʥʫ ʟʘ ʿʘʚʥʫ ʚʣʘʩʪ, ʠʣʠ ʢʦʿʘ ʠʤʘ 

ʠʩʢˀʫʯʠʚʦ ʩʦʮʠʿʘʣʥʫ ʬʫʥʢʮʠʿʫ, ʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʨʝʜʫʟʝ˂ʘ ʠ ʟʙʦʛ ʪʦʛʘ ʥʠʩʫ 

ʩʫʙʿʝʢʪʠ ʢʦʤʫʥʠʪʘʨʥʠʭ ʧʨʘʚʠʣʘ ʦ ʢʦʥʢʫʨʝʥʮʠʿʠ
310

. ʉʫʜ ʿʝ ʙʠʦ ʠʜʝʥʪʠʯʥʦʛ ʩʪʘʚʘ ʠ 

ʧʦʪʚʨʜʠʦ ʿʝ ʜʘ ʢʦʥʪʨʦʣʘ ʫ ʮʠˀʫ ʟʘʰʪʠʪʝ ʦʜ ʟʘʛʘʹʠʚʘˁʘ ʫ ʤʦʨʩʢʠʤ ʦʙʣʘʩʪʠʤʘ 

ʧʨʝʜʩʪʘʚˀʘ ʿʘʚʥʠ ʠʥʪʝʨʝʩ ʠ Ăʜʝʦ ʩʫʰʪʠʥʩʢʠʭ ʬʫʥʢʮʠʿʘ ʜʨʞʘʚʝñ. ɼʘˀʝ, ʩʤʘʪʨʘʦ ʿʝ 

ʜʘ ʿʝ ʪʘʢʚʘ ʢʦʥʪʨʦʣʘ, ʟʘʭʚʘˀʫʿʫ˂ʠ ʩʚʦʿʦʿ ʧʨʠʨʦʜʠ, ʩʚʨʩʠ ʠ ʧʨʘʚʠʣʠʤʘ ʢʦʿʠʭ ʿʝ 
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306

 Case C-364/92 SAT [1994] ECR I-43. 
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ʩʫʙʿʝʢʪ, ʧʦʚʝʟʘʥʘ ʩʘ ʚʨʰʝˁʝʤ ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʘ ʩʫ ʪʠʧʠʯʥʦ ʦʥʘ ʦʜ ʿʘʚʥʠʭ ʚʣʘʩʪʠ. 

ʉʪʦʛʘ ʿʝ ʟʘʫʟʝʪ ʜʝʬʠʥʠʪʠʚʘʥ ʩʪʘʚ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʥʠʿʝ ʨʘʜʠʣʦ ʦ 

ʘʢʪʠʚʥʦʩʪʠ ʝʢʦʥʦʤʩʢʝ ʧʨʠʨʦʜʝ, ʠ ʩʘʤʠʤ ʪʠʤ, ʥʠʿʝ ʙʠʣʦ ʤʝʩʪʘ ʟʘ ʧʨʠʤʝʥʫ ʥʦʨʤʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʅʘ ʦʩʥʦʚʫ ʦʜʣʫʢʝ ʉʫʜʘ ʫ ʩʣʫʯʘʿʫ Cali, ʤʦʞʝʤʦ ʟʘʢˀʫʯʠʪʠ ʜʘ ʜʝʣʘʪʥʦʩʪʠ 

ʢʦʿʝ ʩʫ Ăʜʝʦ ʩʫʰʪʠʥʩʢʠʭ ʬʫʥʢʮʠʿʘ ʜʨʞʘʚʝñ, ʦʜʥʦʩʥʦ Ăʪʠʧʠʯʥʦ ʦʥʝ ʦʜ ʿʘʚʥʝ 

ʚʣʘʩʪʠñ ʠʤʘʿʫ ʥʝʝʢʦʥʦʤʩʢʠ ʢʘʨʘʢʪʝʨ ʠ ʢʘʦ ʪʘʢʚʝ ʥʝ ʜʘʿʫ ʩʫʙʿʝʢʪʫ ʢʦʿʠ ʠʭ ʚʨʰʠ 

ʩʚʦʿʩʪʚʦ ʧʨʝʜʫʟʝ˂ʘ, ʥʠʪʠ ʧʦʪʧʘʜʘʿʫ ʧʦʜ ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʂʘʦ 

ʢʨʠʪʝʨʠʿʫʤʠ ʟʘ ʨʘʟʣʠʢʦʚʘˁʝ ʝʢʦʥʦʤʩʢʠʭ ʦʜ ʥʝʝʢʦʥʦʤʩʢʠʭ ʘʢʪʠʚʥʦʩʪʠ ʜʨʞʘʚʝ 

ʫʟʠʤʘʿʫ ʩʝ: 1) ʧʨʠʨʦʜʘ, 2) ʮʠˀ ʠ 3) ʧʨʘʚʠʣʘ ʢʦʿʘ ʚʘʞʝ ʟʘ ʦʜʥʦʩʥʫ ʘʢʪʠʚʥʦʩʪ. 

ʋʢʦʣʠʢʦ, ʥʘ ʙʘʟʠ ʧʦʤʝʥʫʪʠʭ ʢʨʠʪʝʨʠʿʫʤʘ, ʧʨʝʜʤʝʪʥʘ ʘʢʪʠʚʥʦʩʪ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʥʝ ʩʧʘʜʘ ʫ ʩʫʰʪʠʥʩʢʝ ʜʨʞʘʚʥʝ ʥʘʜʣʝʞʥʦʩʪʠ, ʦʥʜʘ ʧʦʩʪʦʿʝ ʦʩʥʦʚʠ ʟʘ ˁʝʥʦ 

ʩʚʨʩʪʘʚʘˁʝ ʫ ʝʢʦʥʦʤʩʢʫ ʘʢʪʠʚʥʦʩʪ. ʋʧʦʪʨʝʙʠʣʠ ʩʤʦ ʨʝʯ Ăʦʩʥʦʚʠñ, ʿʝʨ ˂ʝ 

ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʫ ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʤʦʨʘʪʠ ʜʘ ʘʥʘʣʠʟʠʨʘʿʫ ʧʨʠʨʦʜʫ, 

ʮʠˀ ʠ ʧʨʘʚʠʣʘ ʢʦʿʘ ʚʘʞʝ ʟʘ ʦʜʨʝʹʝʥʫ ʘʢʪʠʚʥʦʩʪ ʢʘʢʦ ʙʠ ʫʪʚʨʜʠʣʝ ʜʘ ʣʠ ʩʝ ʪʫ ʨʘʜʠ 

ʦ ʝʢʦʥʦʤʩʢʦʿ ʠʣʠ ʥʝʝʢʦʥʦʤʩʢʦʿ ʜʝʣʘʪʥʦʩʪʠ. ʊʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ ʦʚʠ ʢʨʠʪʝʨʠʿʫʤʠ ʥʝ 

ʙʠ ʠʤʘʣʠ ʫʥʠʚʝʨʟʘʣʥʫ ʧʨʠʤʝˁʠʚʦʩʪ ʫ ʩʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʚʝ˂ ʙʠ ʩʝ ʯʝʩʪʦ ʿʘʚˀʘʣʠ 

ʠʟʫʟʝʮʠ ʦʜ ʧʨʘʚʠʣʘ. ʅʘ ʦʩʥʦʚʫ ʦʚʦʛʘ, ʟʘʢˀʫʯʫʿʝʤʦ ʜʘ ʠʟʤʝʹʫ ʝʢʦʥʦʤʩʢʠʭ ʠ 

ʥʝʝʢʦʥʦʤʩʢʠʭ ʘʢʪʠʚʥʦʩʪʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʛʨʘʥʠʮʘ ʥʠʿʝ ʪʘʢʦ ʯʚʨʩʪʘ ʢʘʦ ʰʪʦ ʥʘ 

ʧʨʚʠ ʧʦʛʣʝʜ ʜʝʣʫʿʝ. 

ʅʘʿʟʘʜ, ʧʨʦʙʣʝʤ ʫ ʚʝʟʠ ʩʘ ʥʘʚʝʜʝʥʠʤ ʢʨʠʪʝʨʠʿʫʤʠʤʘ ʟʘ ʧʨʦʮʝʥʫ ʢʘʨʘʢʪʝʨʘ 

ʘʢʪʠʚʥʦʩʪʠ ʜʨʞʘʚʝ (ʠʣʠ ʿʘʚʥʦʛ ʪʝʣʘ ʢʦʿʝ ʜʝʣʫʿʝ ʫ ˁʝʥʦ ʠʤʝ) ʣʝʞʠ ʫ ʪʦʤʝ ʰʪʦ ʩʫ 

ʦʥʠ ʜʦʩʪʘ ʫʦʧʰʪʝʥʦ ʧʦʩʪʘʚˀʝʥʠ ʠ ʥʝʜʦʚʦˀʥʦ ʧʨʝʮʠʟʥʠ
311
. ʊʦ ʦʪʚʘʨʘ ʧʨʦʩʪʦʨ ʟʘ 

ˁʠʭʦʚʦ ʢʨʘʿˁʝ ʝʢʩʪʝʥʟʠʚʥʦ ʪʫʤʘʯʝˁʝ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ 

ʪʨʝʥʫʪʥʠʭ ʠʥʪʝʨʝʩʘ, ʠ ʟʘʦʙʠʣʘʞʝˁʝ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ.  
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3.2 ɽʢʦʥʦʤʩʢʘ ʘʢʪʠʚʥʦʩʪ ʢʘʦ ʫʩʣʦʚ ʟʘ ʧʨʠʤʝʥʫ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ 

 

ʋ ʧʨʝʪʭʦʜʥʦʤ ʦʜʝˀʢʫ ʫʪʚʨʜʠʣʠ ʩʤʦ ʜʘ ʩʝ ʦʜʨʝʹʝʥʝ ʘʢʪʠʚʥʦʩʪʠ ʢʦʿʝ ʚʨʰʠ 

ʜʨʞʘʚʘ ʥʝ˂ʝ ʫ ʧʨʘʢʩʠ ʦʢʘʨʘʢʪʝʨʠʩʘʪʠ ʢʘʦ ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ, ʢʘʜ ʿʝ ʫ ʧʠʪʘˁʫ 

ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʈʝʯ ʿʝ ʦʚʣʘʰ˂ʝˁʠʤʘ ʢʦʘʿ ʩʫ 

Ăʪʠʧʠʯʥʦ ʦʥʘ ʦʜ ʿʘʚʥʠʭ ʚʣʘʩʪʠñ (ʥʘʮʠʦʥʘʣʥʘ ʦʜʙʨʘʥʘ, ʧʨʘʚʦʩʫʹʝ, ʢʦʥʪʨʦʣʘ ʠ 

ʫʧʨʘʚˀʘˁʝ ʚʘʟʜʫʰʥʠʤ ʧʨʦʩʪʦʨʦʤ ʠ ʩʣʠʯʥʦ), ʧʘ ʩʪʦʛʘ ʦʥʘ ʥʝ ʤʦʛʫ ʧʦʪʧʘʩʪʠ ʧʦʜ 

ʦʜʨʝʜʙʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʥʠʪʠ ʧʦʜ ʜʨʫʛʝ ʢʦʥʢʫʨʝʥʪʩʢʝ ʥʦʨʤʝ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, 

ʜʨʞʘʚʘ ʤʦʞʝ ʚʨʰʠʪʠ ʠ ʯʠʩʪʦ ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ, ʧʨʦʜʘʚʘʪʠ ʨʦʙʝ ʠʣʠ ʚʨʰʠʪʠ 

ʫʩʣʫʛʝ ʥʘ ʪʨʞʠʰʪʫ. ʊʘʢʚʝ ʘʢʪʠʚʥʦʩʪʠ ˂ʝ ʙʠʪʠ ʧʨʦʮʝˁʝʥʝ ʠʟ ʚʠʟʫʨʝ ʦʜʨʝʜʘʙʘ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʋ ʚʝʟʠ ʩʘ ʧʦʤʝʥʫʪʠʤ ʘʢʪʠʚʥʦʩʪʠʤʘ ʧʦʿʘʚʠʣʝ ʩʫ ʩʝ ʦʜʨʝʹʝʥʝ 

ʥʝʜʦʫʤʠʮʝ. 

ʇʨʝ ʩʚʝʛʘ, ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʟʘ ʦʮʝʥʫ ʜʘʪʝ ʘʢʪʠʚʥʦʩʪʠ ʢʘʦ 

ʝʢʦʥʦʤʩʢʝ ʜʦʚʦˀʥʘ ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʜʘʪʠ ʝʥʪʠʪʝʪ (ʙʠʣʦ ʜʨʞʘʚʘ, ʙʠʣʦ ʧʨʠʚʘʪʥʘ 

ʪʝʣʘ) ʛʝʥʝʨʘʣʥʦ ʫʢˀʫʯʝʥ ʫ ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ, ʠʣʠ ˂ʝ ʩʝ ʧʦʩʤʘʪʨʘʪʠ 

ʠʩʢˀʫʯʠʚʦ ʘʢʪʠʚʥʦʩʪ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ? ʆʜʛʦʚʦʨ ʿʝ, ʢʘʦ ʠ ʫ ʤʥʦʛʠʤ ʩʣʠʯʥʠʤ 

ʜʠʣʝʤʘʤʘ, ʜʘʣʘ ʧʨʘʢʩʘ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ SELEX
312
, ʪʘʜʘʰˁʠ ʉʫʜ 

ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʩʤʘʪʨʘʦ ʜʘ, ʜʦʢ ʩʫ ʦʜʨʝʜʙʝ ʋʛʦʚʦʨʘ ʦ ɽɿ ʦ ʢʦʥʢʫʨʝʥʮʠʿʠ 

ʧʨʠʤʝˁʠʚʝ ʥʘ ʘʢʪʠʚʥʦʩʪʠ ʝʥʪʠʪʝʪʘ ʢʦʿʝ ʤʦʛʫ ʙʠʪʠ ʦʜʚʦʿʝʥʝ ʦʜ ʦʥʠʭ ʫ ʢʦʿʝ ʿʝ 

ʫʢˀʫʯʝʥ ʢʘʦ ʿʘʚʥʘ ʚʣʘʩʪ, ʨʘʟʣʠʯʠʪʝ ʘʢʪʠʚʥʦʩʪʠ ʝʥʪʠʪʝʪʘ ʤʦʨʘʿʫ ʙʠʪʠ ʨʘʟʤʘʪʨʘʥʝ 

ʧʦʿʝʜʠʥʘʯʥʦ, ʘ ʪʨʝʪʤʘʥ ʥʝʢʠʭ ʦʜ ˁʠʭ ʢʘʦ ʦʚʣʘʰ˂ʝˁʘ ʿʘʚʥʝ ʚʣʘʩʪʠ ʥʝ ʟʥʘʯʠ ʜʘ ʩʝ 

ʤʦʨʘ ʟʘʢˀʫʯʠʪʠ ʜʘ ʩʫ ʦʩʪʘʣʝ ʘʢʪʠʚʥʦʩʪʠ ʥʝʝʢʦʥʦʤʩʢʝ. 

ɼʘʢʣʝ, ʧʦʩʤʘʪʨʘ˂ʝ ʩʝ ʢʦʥʢʨʝʪʥʘ ʘʢʪʠʚʥʦʩʪ ʝʥʪʠʪʝʪʘ ʫ ʜʘʪʦʿ ʩʠʪʫʘʮʠʿʠ ʠ 

ʪʘʢʦ ʜʦʥʝʪʠ ʢʦʥʘʯʥʘ ʦʮʝʥʘ ʦ ˁʝʛʦʚʦʤ ʢʘʨʘʢʪʝʨʫ. ʋ ʩʣʫʯʘʿʫ SELEX, ʉʫʜ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ ʿʝ ʩʤʘʪʨʘʦ ʜʘ ʘʢʪʠʚʥʦʩʪ Eurocontrol-a
313

, ʢʦʿʘ ʩʝ ʩʘʩʪʦʿʘʣʘ ʫ ʜʘʚʘˁʫ 

ʩʘʚʝʪʘ ʥʘʮʠʦʥʘʣʥʠʤ ʚʣʘʜʘʤʘ ʫ ʩʘʯʠˁʘʚʘˁʫ ʥʘʮʨʪʘ ʫʛʦʚʦʨʘ ʠ ʩʧʝʮʠʬʠʢʘʮʠʿʘ ʫ 

ʪʝʥʜʝʨʩʢʠʤ ʧʨʦʮʝʜʫʨʘʤʘ ʠʤʘ ʝʢʦʥʦʤʩʢʠ ʢʘʨʘʢʪʝʨ. ʇʨʝʤʘ ʩʪʘʚʫ ʉʫʜʘ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ, ʪʫ ʩʝ ʨʘʜʠʣʦ ʦ ʥʫʹʝˁʫ ʫʩʣʫʛʘ ʥʘ ʪʨʞʠʰʪʫ ʢʦʿʝ ʩʫ ʠʩʪʦ ʪʘʢʦ ʤʦʛʣʝ ʙʠʪʠ 
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 Case T-155/04, SELEX Sistemi Integrati [2006] ECR II-4797, ʪ. 54. 
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 EUROCONTROL ʧʨʝʜʩʪʘʚˀʘ ɽʚʨʦʧʩʢʫ ʦʨʛʘʥʠʟʘʮʠʿʫ ʟʘ ʙʝʟʙʝʜʥʦʩʪ ʚʘʟʜʫʰʥʝ ʥʘʚʠʛʘʮʠʿʝ, 

ʦʜʥʦʩʥʦ ʤʝʹʫʚʣʘʜʠʥʫ ʦʨʛʘʥʠʟʘʮʠʿʫ ʩʘʯʠˁʝʥʫ ʦʜ 39 ʟʝʤʘˀʘ ʯʣʘʥʠʮʘ ʠ ɽʋ.  
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ʚʨʰʝʥʝ ʠ ʦʜ ʩʪʨʘʥʝ ʧʨʠʚʘʪʥʠʭ ʢʦʤʧʘʥʠʿʘ, ʩʧʝʮʠʿʘʣʠʟʦʚʘʥʠʭ ʫ ʪʦʿ ʦʙʣʘʩʪʠ
314

. 

ʉʣʠʯʘʥ ʩʪʘʚ ʟʘʫʟʝʪ ʿʝ ʠ ʫ ʩʣʫʯʘʿʫ Pavlov and Others
315
, ʛʜʝ ʿʝ ʧʨʫʞʘˁʝ 

ʩʧʝʮʠʿʘʣʠʩʪʠʯʢʠʭ ʤʝʜʠʮʠʥʩʢʠʭ ʫʩʣʫʛʘ ʪʘʢʦʹʝ ʦʢʘʨʘʢʪʝʨʠʩʘʥʦ ʢʘʦ ʝʢʦʥʦʤʩʢʘ 

ʘʢʪʠʚʥʦʩʪ.  

ɼʘˀʝ, ʫ ʧʨʘʢʩʠ ʩʝ ʿʘʚʠʦ ʠ ʧʨʦʙʣʝʤ ʜʘ ʣʠ ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ ʝʢʦʥʦʤʩʢʦʿ 

ʘʢʪʠʚʥʦʩʪʠ ʫʢʦʣʠʢʦ ʿʝ ʨʝʯ ʦ ʩʫʙʿʝʢʪʫ ʥʝʧʨʦʬʠʪʥʦʛ ʢʘʨʘʢʪʝʨʘ, ʦʜʥʦʩʥʦ ʫʢʦʣʠʢʦ 

ʥʝʢʠ ʝʥʪʠʪʝʪ ʦʙʘʚˀʘ ʠʩʪʦʚʨʝʤʝʥʦ ʜʝʣʘʪʥʦʩʪʠ ʢʦʿʝ ʩʫ ʢʘʢʦ ʝʢʦʥʦʤʩʢʦʛ, ʪʘʢʦ ʠ 

ʥʝʝʢʦʥʦʤʩʢʦʛ ʢʘʨʘʢʪʝʨʘ? ʇʨʘʢʩʘ ʿʝ ʥʘ ʦʚʦ ʧʠʪʘˁʝ ʜʘʣʘ ʧʦʟʠʪʠʚʘʥ ʦʜʛʦʚʦʨ
316
. ʊʦ 

ʩʝ ʧʦʢʘʟʘʣʦ ʧʦʩʝʙʥʦ ʟʥʘʯʘʿʥʠʤ ʢʘʜʘ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠʣʦ ʦ 

ʜʦʙʨʦʪʚʦʨʥʠʤ ʦʨʛʘʥʠʟʘʮʠʿʘʤʘ ʠʣʠ ˁʠʭʦʚʠʤ ʘʩʦʮʠʿʘʮʠʿʘʤʘ. ʆʚʘʢʚʠ ʩʣʫʯʘʿʝʚʠ 

ʤʦʛʫ ʙʠʪʠ ʦʩʝʪˀʠʚʠ, ʙʫʜʫ˂ʠ ʜʘ ʦʚʠ ʩʫʙʿʝʢʪʠ ʤʦʛʫ ʠʤʘʪʠ ʢʘʢʦ ʘʣʪʨʫʠʩʪʠʯʢʠ, ʪʘʢʦ 

ʠ ʣʫʢʨʘʪʠʚʥʠ (ʝʢʦʥʦʤʩʢʠ) ʢʘʨʘʢʪʝʨ. ʉʪʦʛʘ ˂ʝ ʧʨʠʤʝʥʘ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ 

ʙʠʪʠ ʦʧʨʘʚʜʘʥʘ ʩʘʤʦ ʫ ʜʝʣʫ ˁʠʭʦʚʝ ʜʝʣʘʪʥʦʩʪʠ ʢʦʿʘ ʿʝ ʝʢʦʥʦʤʩʢʦʛ ʢʘʨʘʢʪʝʨʘ, ʘ ʥʝ 

ʫ ʜʝʣʫ ʢʦʿʠ ʥʝʤʘ ʪʘʢʚʘ ʦʙʝʣʝʞʿʘ. ʊʘʢʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Glöckner
317

. ʊʫ ʿʝ 

ʚʨʰʝˁʝ ʿʘʚʥʝ ʫʩʣʫʛʝ ʦʙʘʚˀʘˁʘ ʭʠʪʥʝ ʧʦʤʦ˂ʠ ʠ ʪʨʘʥʩʧʦʨʪʘ ʧʘʮʠʿʝʥʘʪʘ ʦʜ ʩʪʨʘʥʝ 

ʥʝʧʨʦʬʠʪʥʝ ʦʨʛʘʥʠʟʘʮʠʿʝ ʦʢʘʨʘʢʪʝʨʠʩʘʥʦ ʢʘʦ ʝʢʦʥʦʤʩʢʘ ʘʢʪʠʚʥʦʩʪ, ʠʘʢʦ ʙʠ 

ʚʨʰʝˁʝ ʦʚʠʭ ʫʩʣʫʛʘ ʦʜ ʩʪʨʘʥʝ ʧʦʤʝʥʫʪʝ ʦʨʛʘʥʠʟʘʮʠʿʝ ʙʠʣʦ ʤʘˁʝ ʢʦʥʢʫʨʝʥʪʥʦ ʫ 

ʦʜʥʦʩʫ ʥʘ ʩʠʪʫʘʮʠʿʫ ʢʘʜʘ ʙʠ ʦʚʝ ʜʝʣʘʪʥʦʩʪʠ ʦʙʘʚˀʘʣʠ ʩʫʙʿʝʢʪʠ ʢʦʿʠ ʥʝ ʙʠ ʠʤʘʣʠ 

ʪʘʢʚʫ ʦʙʘʚʝʟʫ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ. 

Kʘʦ ʥʝʩʧʦʨʥʦ ʝʢʦʥʦʤʩʢʝ ʜʝʣʘʪʥʦʩʪʠ ʧʨʘʢʩʘ ʿʝ ʦʢʘʨʘʢʪʝʨʠʩʘʣʘ, ʠʟʤʝʹʫ 

ʦʩʪʘʣʦʛ, ʜʝʣʘʪʥʦʩʪ ʿʘʚʥʠʭ ʩʣʫʞʙʠ ʟʘ ʟʘʧʦʰˀʘʚʘˁʝ ʢʦʿʘ ʩʝ ʚʨʰʠ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʠʭ 

ʘʛʝʥʮʠʿʘ
318
, ʫʧʨʘʚˀʘˁʝ ʪʨʘʥʩʧʦʨʪʥʦʤ ʠʥʬʨʘʩʪʨʫʢʪʫʨʦʤ

319
, ʚʨʰʝˁʝ ʤʝʜʠʮʠʥʩʢʠʭ 

ʫʩʣʫʛʘ ʫ ʙʦʣʥʠʮʠ ʠʣʠ ʚʘʥ ˁʝ
320
, ʦʙʝʟʙʝʹʝˁʝ ʠʥʬʨʘʩʪʨʫʢʪʫʨʝ ʥʝʦʧʭʦʜʥʝ ʟʘ 

ʩʦʮʠʿʘʣʥʝ ʩʪʘʥʦʚʝ
321

 (ʥʘ ʧʨʠʤʝʨ, ʠʟʛʨʘʜˁʘ ʧʨʠʩʪʫʧʥʠʭ ʩʘʦʙʨʘ˂ʘʿʥʠʮʘ, ʠʟʛʨʘʜˁʘ 

ʰʢʦʣʘ, ʬʘʙʨʠʢʘ, ʧʨʦʜʘʿʥʠʭ ʦʙʿʝʢʘʪʘ, ʧʘʨʢʦʚʘ, ʤʝʩʪʘ ʟʘ ʨʝʢʨʝʘʮʠʿʫ ʠ ʩʣʠʯʥʦ), ʘʣʠ ʠ 

                                                           
314

 Ibidem, ʪ. 87. 
315

 Joined cases C-180/98 to C-184/98 Pavlov and Others [2000] ECR I-6451, ʪ. 118. 
316

 Case C-244/94 FFSA and Others [1995] ECR I-4013.       
317

 Case C-475/99 Glöckner v. Commission 
318

 Case C-41/90, Höffner and Elser [1991] ECR I-197. 
319

 Case C-82/01 P Aéroports de Paris v. Commission [2002] ECR I-9297. 
320

 Case T-167/04 Asklepios Kliniken GmbH [2007] 
321

 Case Ireland v. Commission [2007] OJ C77. 



189 

 

ʜʝʣʘʪʥʦʩʪʠ ʩʣʦʙʦʜʥʠʭ ʧʨʦʬʝʩʠʿʘ, ʢʘʦ ʰʪʦ ʩʫ ʘʜʚʦʢʘʪʩʢʘ ʠʣʠ ʣʝʢʘʨʩʢʘ, ʙʫʜʫ˂ʠ ʜʘ 

ʦʥʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʝʥʪʠʪʝʪʝ ʢʦʿʠ ʚʨʰʝ ʝʢʦʥʦʤʩʢʫ ʘʢʪʠʚʥʦʩʪ
322

. 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʪʨʝʙʘ ʠʩʪʘ˂ʠ ʜʘ ʩʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʟʘ ʦʜʨʝʹʝʥʝ 

ʜʝʣʘʪʥʦʩʪʠ ʟʘʫʟʝʣʝ ʩʪʘʚ ʜʘ ʦʥʝ ʥʠʩʫ ʝʢʦʥʦʤʩʢʝ ʧʨʠʨʦʜʝ, ʢʘʦ ʰʪʦ ʿʝ ʙʠʦ ʩʣʫʯʘʿ ʩʘ 

ʜʝʣʘʪʥʦʩʪʠʤʘ ʢʦʿʝ ʦʙʘʚˀʘʿʫ ʚʦʿʩʢʘ ʠ ʧʦʣʠʮʠʿʘ, ʘʢʪʠʚʥʦʩʪʠʤʘ ʫ ʚʝʟʠ ʩʘ 

ʦʜʨʞʘʚʘˁʝʤ ʠ ʧʦʙʦˀʰʘˁʝʤ ʙʝʟʙʝʜʥʦʩʪʠ ʚʘʟʜʫʰʥʝ ʥʘʚʠʛʘʮʠʿʝ
323
, ʜʝʣʘʪʥʦʩʪʠʤʘ ʫ 

ʚʝʟʠ ʩʘ ʮʘʨʠʥʦʤ
324
, ʢʦʥʪʨʦʣʦʤ ʧʦʤʦʨʩʢʦʛ ʧʨʝʚʦʟʘ

325
, ʠʟʛʨʘʜˁʦʤ ʞʝʣʝʟʥʠʯʢʝ 

ʠʥʬʨʘʩʪʨʫʢʪʫʨʝ
326
, ʜʝʣʘʪʥʦʩʪʠʤʘ ʫ ʚʝʟʠ ʩʘ ʦʯʫʚʘˁʝʤ ʞʠʚʦʪʥʝ ʩʨʝʜʠʥʝ

327
 (ʥʘ 

ʧʨʠʤʝʨ, ʫ ʨʫʜʘʨʩʪʚʫ), ʢʘʦ ʠ ʦʜʨʝʹʝʥʠʤ ʜʝʣʘʪʥʦʩʪʠʤʘ ʯʠʩʪʦ ʩʦʮʠʿʘʣʥʝ ʧʨʠʨʦʜʝ ʩʘ 

ʥʘʛʣʘʩʢʦʤ ʥʘ ʩʠʩʪʝʤ ʦʙʘʚʝʟʥʦʛ ʩʦʮʠʿʘʣʥʦʛ ʦʩʠʛʫʨʘˁʘ
328

 ʠʣʠ ʦʙʨʘʟʦʚʥʫ 

ʜʝʣʘʪʥʦʩʪ
329
. ʀʟ ʦʚʠʭ ʧʨʠʤʝʨʘ ʟʘʢˀʫʯʫʿʝʤʦ ʜʘ, ʫ ʩʣʫʯʘʿʫ ʢʘʜ ʩʝ ʨʘʜʠ ʦ ʚʨʰʝˁʫ 

ʦʜʨʝʹʝʥʠʭ ʜʝʣʘʪʥʦʩʪʠ ʦʜ ʟʥʘʯʘʿʘ ʟʘ ʜʨʞʘʚʫ ʯʣʘʥʠʮʫ ʥʝ˂ʝ ʙʠʪʠ ʨʝʯʠ ʦ ʝʢʦʥʦʤʩʢʠʤ 

ʘʢʪʠʚʥʦʩʪʠʤʘ, ʧʘ ʩʘʤʠʤ ʪʠʤ ʥʝ˂ʝ ʜʦ˂ʠ ʜʦ ʧʨʠʤʝʥʝ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʋ 

ʚʝʟʠ ʩ ʪʠʤ, ʫ ʨʘʥʦʤ ʩʣʫʯʘʿʫ Commission v. Italy
330

, ʧʦʢʘʟʘʣʦ ʩʝ ʜʘ ˂ʝ ʪʘʢʦ ʙʠʪʠ 

ʧʦʩʪʫʧˀʝʥʦ ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʜʘ ʣʠ ʜʨʞʘʚʘ ʘʢʪʠʚʥʦʩʪʠ ʪʝ ʚʨʩʪʝ ʦʙʘʚˀʘ ʥʝʧʦʩʨʝʜʥʦ 

ʠʣʠ ʧʦʩʨʝʜʥʦ, ʧʨʝʢʦ ʪʝʣʘ ʢʦʤʝ ʿʝ ʩʚʦʿʠʤ ʘʢʪʦʤ ʧʦʚʝʨʠʣʘ ʦʜʨʝʹʝʥʘ ʩʧʝʮʠʿʘʣʥʘ ʠʣʠ 

ʝʢʩʢʣʫʟʠʚʥʘ ʧʨʘʚʘ. 

 

4. ɻʣʘʚʥʘ ʩʨʝʜʩʪʚʘ ʢʦʿʠʤʘ ʜʨʞʘʚʝ ʧʦʚʝʨʘʚʘʿʫ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ 

 

ʅʘʢʦʥ ʰʪʦ ʿʝ ʙʣʠʞʝ ʨʘʟʿʘʰˁʝʥ ʧʦʿʘʤ ʝʢʦʥʦʤʩʢʘ ʘʢʪʠʚʥʦʩʪ, ʥʝʦʧʭʦʜʥʦ ʿʝ 

ʦʜʛʦʚʦʨʠʪʠ ʥʘ ʧʠʪʘˁʝ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʦʤʦʛʫ˂ʘʚʘʿʫ ʧʨʝʜʫʟʝ˂ʠʤʘ ʜʘ 
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325

 Case N 438/02 of 16 October 2002, Belgium-Aid to port authorities, OJ C284. 
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ʚʨʰʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ? ʆʥʝ ʪʦ ʯʠʥʝ ʧʫʪʝʤ ʦʜʛʦʚʘʨʘʿʫ˂ʠʭ 

ʧʨʘʚʥʠʭ ʘʢʘʪʘ ʢʦʿʠʤʘ ʦʙʘʚˀʘˁʝ ʦʚʝ ʜʝʣʘʪʥʦʩʪʠ ʧʦʚʝʨʘʚʘʿʫ ʦʜʥʦʩʥʠʤ ʩʫʙʿʝʢʪʠʤʘ. 

ʊʦ ʩʫ ʧʨʘʚʥʠ ʘʢʪʠ ʜʦʥʝʪʠ ʦʜ ʩʪʨʘʥʝ ʜʨʞʘʚʝ ʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʨʝʜʫʩʣʦʚ ʟʘ ʚʨʰʝˁʝ 

ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʆʥʠ ʠʤʘʿʫ ʦʜʛʦʚʘʨʘʿʫ˂ʫ ʧʨʘʚʥʫ ʩʥʘʛʫ ʠ 

ʢʘʦ ʪʘʢʚʠ ʩʝ ʤʦʛʫ ʿʘʚʠʪʠ ʫ ʨʘʟʣʠʯʠʪʦʤ ʦʙʣʠʢʫ. ʆʜʤʘʭ ʪʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʫ 

ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʧʦ ʧʠʪʘˁʫ ʬʦʨʤʝ ʦʚʠʭ ʘʢʘʪʘ ʟʘʫʟʝʣʝ ʜʦʩʪʘ ʬʣʝʢʩʠʙʠʣʘʥ ʩʪʘʚ, 

ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʘʟʣʠʯʠʪʦʩʪ ʧʨʘʚʥʠʭ ʩʠʩʪʝʤʘ ʠ ʬʫʥʢʮʠʦʥʠʩʘˁʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ 

ʧʦʥʘʦʩʦʙ. ʉʪʦʛʘ ʥʝ ʪʨʝʙʘ ʜʘ ʯʫʜʠ ʰʪʦ ʿʝ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʦʩʪʘʚˀʝʥʘ ʩʣʦʙʦʜʘ 

ʜʘ ʩʘʤʝ ʠʟʘʙʝʨʫ ʬʦʨʤʫ ʧʨʘʚʥʦʛ ʘʢʪʘ ʢʦʿʠʤ ˂ʝ ʧʦʚʝʨʠʪʠ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ.  

ʀʧʘʢ, ʦʜ ʬʦʨʤʘʣʥʦʛ ʘʢʪʘ ʢʦʿʠʤ ʩʝ ʫʩʪʘʥʦʚˀʘʚʘ ʠ ʫʨʝʹʫʿʝ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʪʨʝʙʘ ʨʘʟʣʠʢʦʚʘʪʠ ʘʢʪ ʦʜʦʙʨʝˁʘ (approval, ʧʨʝʚʦʜ 

ʘʫʪʦʨʘ) ʦʜ ʩʪʨʘʥʝ ʥʘʜʣʝʞʥʦʛ ʜʨʞʘʚʥʦʛ ʦʨʛʘʥʘ. ʆʚʘ ʨʘʟʣʠʢʘ ʥʠʿʝ ʪʘʢʦ ʚʝʣʠʢʘ, ʘʣʠ 

ʩʝ ʠʧʘʢ ʤʘʥʠʬʝʩʪʫʿʝ ʢʨʦʟ ʢʘʨʘʢʪʝʨ ʜʝʣʘʪʥʦʩʪʠ ʢʦʿʫ ʦʙʘʚˀʘ ʜʘʪʠ ʧʨʠʚʨʝʜʥʠ 

ʩʫʙʿʝʢʪ. ʂʘʜ ʿʝ ʨʝʯ ʦ ʘʢʪʫ ʜʨʞʘʚʝ ʢʦʿʠʤ ʦʥʘ ʧʦʚʝʨʘʚʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʪʘʜʘ ʧʦʩʪʦʿʠ ʩʚʦʿʝʚʨʩʥʘ ʦʙʘʚʝʟʘ ʢʦʤʧʘʥʠʿʝ ʦʧʝʨʘʪʦʨʘ ʜʘ 

ʧʨʫʞʘ ʪʘʢʚʝ ʫʩʣʫʛʝ, ʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʿʝ ʨʝʯ ʦ ʧʨʦʩʪʦʤ ʦʜʦʙʨʝˁʫ ʟʘ ʦʙʘʚˀʘˁʝ 

ʦʜʨʝʹʝʥʝ ʝʢʦʥʦʤʩʢʝ ʘʢʪʠʚʥʦʩʪʠ, ʫʢʦʣʠʢʦ ʦʥʘ ʟʘ ʪʦ ʠʩʧʫˁʘʚʘ ʫʥʘʧʨʝʜ ʧʨʝʜʚʠʹʝʥʝ 

ʫʩʣʦʚʝ. 

ɼʘʢʣʝ, ʟʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʥʝʦʧʭʦʜʥʦ ʿʝ ʜʘ ʩʝ 

ʨʘʜʠ ʦ ʬʦʨʤʘʣʥʦʤ ʘʢʪʫ ʦʨʛʘʥʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʘ ʥʝ ʦ ʧʨʦʩʪʦʤ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʦʤ 

ʘʢʪʫ ʢʦʿʠʤ ʩʝ ʦʜʦʙʨʘʚʘ ʦʙʘʚˀʘˁʝ ʦʜʨʝʹʝʥʝ ʜʝʣʘʪʥʦʩʪʠ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ˁʝʛʦʚʘ 

ʩʘʜʨʞʠʥʘ ʤʦʞʝ ʙʠʪʠ ʩʘʩʚʠʤ ʫʦʧʰʪʝʥʘ, ʘʣʠ ʤʦʞʝ ʙʠʪʠ ʧʦʩʪʘʚˀʝʥʘ ʠ ʤʥʦʛʦ 

ʜʝʪʘˀʥʠʿʝ. ʅʘ ʧʨʠʤʝʨ, ʧʦʤʝʥʫʪʠ ʘʢʪ ʤʦʞʝ ʜʘ ʩʘʜʨʞʠ ʠ ʜʦʜʘʪʥʝ ʠʥʬʦʨʤʘʮʠʿʝ, ʢʘʦ 

ʰʪʦ ʩʫ ʙʣʠʞʝ ʦʜʨʝʹʝˁʝ ʫʩʣʫʛʝ ʢʦʿʘ ʿʝ ʧʨʝʜʤʝʪ ʘʥʘʣʠʟʝ, ʢʨʠʪʝʨʠʿʫʤʝ ʧʦʜ ʢʦʿʠʤʘ ˂ʝ 

ʩʝ ʦʥʘ ʚʨʰʠʪʠ, ʨʘʟʣʠʯʠʪʝ ʤʝʭʘʥʠʟʤʝ ʟʘ ʝʚʝʥʪʫʘʣʥʝ ʢʘʩʥʠʿʝ ʨʝʚʠʟʠʿʝ ʠ ʩʣʠʯʥʦ. 

ɱʘʩʥʦ ʿʝ ʜʘ ʩʝ ʧʦʤʝʥʫʪʠʤ ʘʢʪʦʤ ʤʦʨʘ ʜʝʬʠʥʠʩʘʪʠ ʪʠʧ ʫʩʣʫʛʝ, ˁʝʥʦ ʚʨʝʤʝʥʩʢʦ 

ʪʨʘʿʘˁʝ, ʩʫʙʿʝʢʪʠ ʢʦʿʠ ˂ʝ ʿʝ ʚʨʰʠʪʠ, ʘʣʠ ʠ ʝʣʝʤʝʥʪʠ ʥʘ ʦʩʥʦʚʫ ʢʦʿʠʭ ˂ʝ ʜʨʞʘʚʘ 

ʢʘʩʥʠʿʝ ʜʘ ʢʦʤʧʝʥʟʫʿʝ ʧʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ ʟʘ ʦʙʘʚˀʘˁʝ ʜʝʣʘʪʥʦʩʪʠ ʦʜ ʦʧʰʪʝʛ 
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ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
331
. ʀʘʢʦ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʧʨʠʭʚʘʪʘʿʫ ʘʫʪʦʥʦʤʥʦʩʪ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʫ ʧʦʛʣʝʜʫ ʦʧʨʝʜʝˀʝˁʘ ʟʘ ʬʦʨʤʫ ʘʢʪʘ ʦ ʧʦʚʝʨʘʚʘˁʫ, ʢʘʦ ʠ ˁʠʭʦʚʫ ʦʧʰʪʫ 

ʬʦʨʤʫʣʘʮʠʿʫ, ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʿʝ ʫ ʠʥʪʝʨʝʩʫ ʜʘ ʫ ˁʝʤʫ ʰʪʦ ʜʝʪʘˀʥʠʿʝ 

ʜʝʬʠʥʠʰʫ ʧʨʝʜʤʝʪʥʫ ʫʩʣʫʛʫ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʅʘ ʪʘʿ ʥʘʯʠʥ ˂ʝ 

ʙʠʪʠ ʤʘˁʘ ʚʝʨʦʚʘʪʥʦ˂ʘ ʜʘ ˂ʝ ʩʝ ʫʪʚʨʜʠʪʠ ʩʫʧʨʦʪʥʦʩʪ ʧʨʝʜʤʝʪʥʝ ʤʝʨʝ ʩʘ 

ʦʜʨʝʜʙʘʤʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ.  

ʋ ʧʦʛʣʝʜʫ ʬʦʨʤʝ ʦʚʦʛ ʘʢʪʘ, ʚʝ˂ ʿʝ ʧʦʤʝʥʫʪʦ ʜʘ ʿʝ ʪʦ ʦʩʪʘʚˀʝʥʦ ʫ 

ʥʘʜʣʝʞʥʦʩʪʠ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʦʩʦʙʝʥʦʩʪʠ ʠ ʪʝʤʝˀʝ ʧʦʣʠʪʠʯʢʦʛ 

ʩʠʩʪʝʤʘ ʩʚʘʢʝ ʦʜ ˁʠʭ ʧʦʥʘʦʩʦʙ. ʊʘʢʘʚ ʩʪʘʚ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʧʦʪʚʨʜʠʦ ʩʝ ʠ ʫ 

ʙʦʛʘʪʦʿ ʧʨʘʢʩʠ, ʧʨʠ ʯʝʤʫ ʩʝ ʤʦʞʝ ʫʦʯʠʪʠ ʯʠʪʘʚʘ Ăʣʝʧʝʟʘñ ʨʘʟʣʠʯʠʪʠʭ ʬʦʨʤʠ ʘʢʘʪʘ 

ʦ ʧʦʚʝʨʘʚʘˁʫ. ʅʘ ʧʨʠʤʝʨ, ʫ ʩʣʫʯʘʿʫ RTVE
332

, ʘʢʪ ʢʦʿʠʤ ʿʝ ʧʦʚʝʨʝʥʦ ʦʙʘʚˀʘˁʝ 

ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʙʠʦ ʿʝ ʫ ʬʦʨʤʠ ʟʘʢʦʥʘ, ʜʦʢ ʩʝ ʫ ʩʣʫʯʘʿʫ 

Servizi Ausiliari Dottori Commercialisti
333

 ʨʘʜʠʣʦ ʦ ʫʨʝʜʙʠ (decrees). ʇʦʨʝʜ ʦʚʠʭ 

ʦʙʣʠʢʘ, ʫ ʧʨʘʢʩʠ ʩʝ ʤʦʛʫ ʩʨʝʩʪʠ ʠ ʘʢʪʠ ʧʦʚʝʨʘʚʘˁʘ ʫ ʦʙʣʠʢʫ ʫʛʦʚʦʨʘ ʦ 

ʢʦʥʮʝʩʠʿʠ
334
, ʿʝʜʥʦʛʦʜʠʰˁʠʭ ʠʣʠ ʜʫʛʦʨʦʯʥʠʭ ʫʛʦʚʦʨʘ ʦ ʦʙʘʚˀʘˁʫ ʦʚʠʭ ʫʩʣʫʛʘ

335
, 

ʠʣʠ ʧʘʢ, ʜʨʫʛʠʭ ʧʨʘʚʥʠʭ ʘʢʘʪʘ. 
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5. ʋʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠ ʥʦʨʤʝ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ  

 

5.1 ɼʚʘ ʦʩʥʦʚʥʘ ʢʦʥʮʝʧʮʠʿʩʢʘ ʧʨʠʩʪʫʧʘ: State aid approach ʠ The compensation 

approach 

 

ɼʘʢʣʝ, ʢʘʜʘ ʜʨʞʘʚʘ ʬʠʥʘʥʩʠʨʘ ʥʝʢʫ ʘʢʪʠʚʥʦʩʪ ʢʦʿʘ ʠʤʘ ʥʝʝʢʦʥʦʤʩʢʠ 

ʢʘʨʘʢʪʝʨ, ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʥʝ˂ʝ ʜʦ˂ʠ ʜʦ ʧʨʠʤʝʥʝ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ, ʟʘ 

ʨʘʟʣʠʢʫ ʦʜ ʩʠʪʫʘʮʠʿʝ ʢʘʜʘ ʿʝ ʫ ʧʠʪʘˁʫ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ 

ʠʥʪʝʨʝʩʘ. ʊʘʜʘ ʜʨʞʘʚʘ, ʫʩʣʝʜ ʚʘʞʥʦʩʪʠ ʪʝ ʜʝʣʘʪʥʦʩʪʠ ʟʘ ʛʨʘʹʘʥʝ ʢʦʤʧʝʥʟʫʿʝ 

ʢʦʤʧʘʥʠʿʝ ʢʦʿʠʤʘ ʿʝ, ʚʣʘʩʪʠʪʠʤ ʧʨʘʚʥʠʤ ʘʢʪʠʤʘ, ʧʦʚʝʨʠʣʘ ʚʨʰʝˁʝ ʪʠʭ 

ʜʝʣʘʪʥʦʩʪʠ. ʊʫ ʦʥʜʘ ʥʘʩʪʫʧʘ ʥʦʚʠ ʧʨʦʙʣʝʤ ʢʦʿʠ ʟʘʩʣʫʞʫʿʝ ʙʣʠʞʝ ʠʩʧʠʪʠʚʘˁʝ, ʘ 

ʩʚʦʜʠ ʩʝ ʥʘ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʢʦʤʧʝʥʟʦʚʘˁʝ ʢʦʤʧʘʥʠʿʘ ʦʧʨʘʚʜʘʥʦ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ. 

ʇʨʝʮʠʟʥʠʿʝ ʨʝʯʝʥʦ, ʘʥʘʣʠʟʘ ˂ʝ ʩʝ ʦʜʥʦʩʠʪʠ ʥʘ ʫʪʚʨʹʠʚʘˁʝ ʜʘ ʣʠ ʩʫ ʫ ʜʘʪʦʤ 

ʩʣʫʯʘʿʫ ʩʨʝʜʩʪʚʘ, ʜʦʜʝˀʝʥʘ ʢʦʤʧʘʥʠʿʠ ʢʦʿʦʿ ʿʝ ʧʦʚʝʨʝʥʦ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʧʨʝʪʝʨʘʥʘ ʩʘ ʝʢʦʥʦʤʩʢʦʛ ʘʩʧʝʢʪʘ ʠʣʠ ʥʝ. ʋʢʦʣʠʢʦ ʙʠ 

ʦʜʛʦʚʦʨ ʙʠʦ ʧʦʟʠʪʠʚʘʥ, ʪʘʜʘ ʙʠ ʦʜʥʦʩʥʘ ʤʝʨʘ ʜʦʰʣʘ ʧʦʜ ʫʜʘʨ ʥʦʨʤʠ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ, ʠ ʦʙʨʥʫʪʦ. 

ʋ ʪʦʤ ʧʦʛʣʝʜʫ, ʫʦʯʘʚʘʤʦ ʜʘ ʩʫ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ, ʫ ʧʦʯʝʪʢʫ, ʠʤʘʣʝ ʜʦʩʪʘ 

ʥʝʠʟʙʘʣʘʥʩʠʨʘʥ ʩʪʘʚ ʢʦʿʠ ʩʝ ʤʘʥʠʬʝʩʪʦʚʘʦ ʫ ʨʘʟʣʠʯʠʪʠʤ ʨʝʰʝˁʠʤʘ ʫ ʩʚʘʢʦʤ 

ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ, ʰʪʦ ʿʝ ʠʟʘʟʠʚʘʣʦ ʦʜʨʝʹʝʥʫ ʜʦʟʫ ʧʨʘʚʥʝ ʥʝʩʠʛʫʨʥʦʩʪʠ. 

ʋʟʨʦʢ ʣʝʞʠ ʫ ʯʠˁʝʥʠʮʠ ʜʘ ʩʫ ʩʝ ʪʘ ʨʝʰʝˁʘ ʤʘʥʠʬʝʩʪʦʚʘʣʘ ʧʨʝʢʦ ʜʚʘ ʦʩʥʦʚʥʘ 

ʧʨʠʩʪʫʧʘ ʦʚʦʿ ʧʨʦʙʣʝʤʘʪʠʮʠ.  

ʇʨʚʠ ʧʨʠʩʪʫʧ ʿʝ ʜʦʩʪʘ ʦʰʪʨʠʿʠ, ʧʦʣʘʟʝ˂ʠ ʦʜ ʪʦʛʘ ʜʘ ʬʠʥʘʥʩʠʿʩʢa 

ʢʦʤʧʝʥʟʘʮʠʿʘ ʧʦʤʝʥʫʪʠʤ ʢʦʤʧʘʥʠʿʘʤʘ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʯʘʢ ʠʘʢʦ ˁʝʥ 

ʠʟʥʦʩ ʥʠʿʝ ʚʝ˂ʠ ʦʜ ʪʨʦʰʢʦʚʘ ʚʨʰʝˁʘ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. 

ʋʢʦʣʠʢʦ ʩʝ ʧʨʠʤʝʥʠ ʦʚʘʿ ʧʨʠʥʮʠʧ, ʧʦʤʦ˂ ʙʠ ʩʝ ʤʦʨʘʣʘ ʥʦʪʠʬʠʢʦʚʘʪʠ ʂʦʤʠʩʠʿʠ, 

ʧʨʠ ʯʝʤʫ ʦʥʘ ʤʦʞʝ ʙʠʪʠ ʧʨʦʛʣʘʰʝʥʘ ʢʦʤʧʘʪʠʙʠʣʥʦʤ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ 

ʥʘ ʦʩʥʦʚʫ ʯʣʘʥʘ 106(2) ʋʌɽʋ (ĂState aid approachñ). ʋ ʪʦʤ ʩʤʠʩʣʫ, ʩʤʘʪʨʘ˂ʝ ʩʝ ʜʘ 

ʬʠʥʘʥʩʠʿʩʢʘ ʧʦʜʨʰʢʘ ʜʨʞʘʚʝ ʟʘ ʠʩʧʫˁʘʚʘˁʝ ʦʙʘʚʝʟʝ ʚʨʰʝˁʘ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʤʘʢʘʨ ʠʟʥʦʩ ʢʦʤʧʝʥʟʘʮʠʿʝ ʥʝ 
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ʧʨʝʣʘʟʠʦ ʚʠʩʠʥʫ ʧʨʝʪʨʧˀʝʥʠʭ ʪʨʦʰʢʦʚʘ ʢʦʤʧʘʥʠʿʝ ʢʦʿʘ ʦʙʘʚˀʘ ʧʨʝʜʤʝʪʥʫ 

ʜʝʣʘʪʥʦʩʪ. ʊʘʢʦ ʿʝ ʧʦʩʪʫʧˀʝʥʦ ʿʦʰ ʫ ʨʘʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ FFSA
336

 ʠ SIC
337

, ʢʦʿʠ ʩʫ 

ʫ ʧʨʚʠ ʧʣʘʥ ʧʦʩʪʘʚʠʣʠ ʦʜʨʝʹʝʥʘ ʧʠʪʘˁʘ ʫ ʧʦʛʣʝʜʫ ʦʙʘʚʝʟʝ ʥʦʪʠʬʠʢʘʮʠʿʝ ʧʦʤʦ˂ʠ 

ʂʦʤʠʩʠʿʠ, ʘʣʠ ʠ ʧʠʪʘˁʘ ʫ ʚʝʟʠ ʩʘ ʧʨʠʤʝʥʦʤ ʥʝʢʘʜʘʰˁʝʛ ʯʣʘʥʘ 86(2) ʋʛʦʚʦʨʘ ʦ ɽɿ 

(ʩʘʜʘ 106(2) ʋʌɽʋ). ʂʘʜ ʿʝ ʨʝʯ ʦ ʦʚʦʤ ʯʣʘʥʫ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʝʤʘʿʫ ʦʚʣʘʰ˂ʝˁʝ 

ʜʘ ʛʘ ʩʘʤʝ ʧʨʠʤʝʥʝ, ʿʝʨ ʿʝ ʪʘ ʫʣʦʛʘ ʨʝʟʝʨʚʠʩʘʥʘ ʟʘ ʂʦʤʠʩʠʿʫ. ɼʘʢʣʝ, ʂʦʤʠʩʠʿʘ ʿʝ ʪʘ 

ʢʦʿʘ ˂ʝ ʚʨʰʠʪʠ ʧʨʦʮʝʥʫ ʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ ʫ ʩʚʘʢʦʤ ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ, ʘ ʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ʀʘʢʦ ʿʝ ʂʦʤʠʩʠʿʘ 

ʪʝʞʠʣʘ ʜʘ ʫ ʧʨʘʢʩʠ ʫʙʣʘʞʠ ʦʚʘʿ ʩʪʘʚ
338
, ʠʧʘʢ ʿʝ ʠʩʪʘʢʥʫʪʘ ʦʙʘʚʝʟʘ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ 

ʜʘ ʩʝ ʧʨʠʜʨʞʘʚʘʿʫ ʧʨʦʮʝʜʫʨʘʣʥʠʭ ʧʨʘʚʠʣʘ ʠ ʥʦʪʠʬʠʢʫʿʫ ʧʦʤʦ˂. 

ɼʨʫʛʠ ʧʨʠʩʪʫʧ ʩʝ ʟʘʩʥʠʚʘ ʥʘ ʩʪʘʚʫ ʜʘ ʬʠʥʘʥʩʠʿʩʢʘ ʧʦʜʨʰʢʘ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʢʦʤʧʘʥʠʿʠ ʢʦʿʘ ʧʨʫʞʘ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʯʠʿʘ 

ʚʨʝʜʥʦʩʪ ʥʝ ʧʨʝʣʘʟʠ ʠʟʥʦʩ ʢʦʿʠ ʧʦʢʨʠʚʘ ʪʨʦʰʢʦʚʝ ʧʨʝʪʨʧˀʝʥʝ ʧʨʠʣʠʢʦʤ 

ʦʙʘʚˀʘˁʘ ʪʠʭ ʜʝʣʘʪʥʦʩʪʠ, ʥʝ˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʦʜʨʝʜʘʙʘ 

ʋʌɽʋ (Ăthe compensation approachñ).  

ɼʘʢʣʝ, ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ ʜʘ ʧʦʩʪʦʿʝ ʜʚʘ ʦʩʥʦʚʥʘ ʧʨʠʣʘʟʘ ʫ ʦʜʥʦʩʫ ʥʘ 

ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠ ˁʠʭʦʚ ʦʜʥʦʩ ʧʨʝʤʘ ʥʦʨʤʘʤʘ ʋʌɽʋ ʢʦʿʝ 

ʩʝ ʦʜʥʦʩʝ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʋ ʧʨʘʢʩʠ ʩʝ ʤʦʞʝ ʥʘ˂ʠ ʯʠʪʘʚ ʥʠʟ ʩʠʪʫʘʮʠʿʘ ʢʦʿʝ 

ʧʦʪʚʨʹʫʿʫ ʦʚʘʿ ʥʘʚʦʜ. ʅʘ ʧʨʠʤʝʨ, ʫ ʨʘʥʦʤ ʩʣʫʯʘʿʫ ADBHU (Waste Oils)
339

, ʉʫʜ ʿʝ 

ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʢʦʤʧʝʥʟʦʚʘˁʝ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʘ ʠʤʘʿʫ ʦʙʘʚʝʟʫ ʚʨʰʝˁʘ ʿʘʚʥʠʭ ʫʩʣʫʛʘ 

ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʊʘʢʦʹʝ, ʫ ʩʣʫʯʘʿʫ 

Ferring
340

, ʥʝʢʘʜʘʰˁʠ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʟʘʫʟʝʦ ʿʝ ʠʜʝʥʪʠʯʘʥ ʩʪʘʚ ʠ ʧʦʥʦʚʦ 

ʧʨʠʤʝʥʠʦ ʢʦʤʧʝʥʟʘʮʠʦʥʠ ʧʨʠʥʮʠʧ. ʋ ʧʦʪʦˁʝʤ ʩʣʫʯʘʿʫ, ʨʘʜʠʣʦ ʩʝ ʦ ʧʦʨʝʩʢʦʤ 

ʠʟʫʟʝ˂ʫ ʥʘ ʢʫʧʦʚʠʥʫ ʤʝʜʠʮʠʥʩʢʠʭ ʧʨʦʠʟʚʦʜʘ ʫ ʦʜʥʦʩʫ ʥʘ ʜʠʩʪʨʠʙʫʪʝʨʝ 

ʬʘʨʤʘʮʝʫʪʩʢʠʭ ʧʨʦʠʟʚʦʜʘ ʥʘ ʚʝʣʠʢʦ, ʢʦʿʠ ʩʫ ʠʤʘʣʠ ʦʙʘʚʝʟʫ ʜʘ ʚʨʰʝ ʦʚʫ ʿʘʚʥʫ 

ʫʩʣʫʛʫ. ʊʦ ʿʝ ʙʠʣʦ ʥʝʦʧʭʦʜʥʦ ʨʘʜʠ ʦʙʝʟʙʝʹʝˁʘ ʠ ʧʦʜʠʟʘˁʘ ʢʚʘʣʠʪʝʪʘ ʟʜʨʘʚʩʪʚʝʥʦʛ 
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ʩʠʩʪʝʤʘ. ʇʦʿʝʜʠʥʝ ʢʦʤʧʘʥʠʿʝ ʠʟ ʬʘʨʤʘʮʝʫʪʩʢʦʛ ʩʝʢʪʦʨʘ ʩʫ ʩʤʘʪʨʘʣʝ ʜʘ ʧʨʝʜʤʝʪʥʦ 

ʠʟʫʟʝ˂ʝ ʦʜ ʧʦʨʝʟʘ ʪʨʛʦʚʮʠʤʘ ʥʘ ʚʝʣʠʢʦ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ʆʜʣʫʢʘ ʉʫʜʘ 

ʙʠʣʘ ʿʝ ʜʘ ʿʝ ʧʦʨʝʩʢʘ ʤʝʨʘ ʦʜ ʩʪʨʘʥʝ ʬʨʘʥʮʫʩʢʝ ʜʨʞʘʚʝ ʦʧʨʘʚʜʘʥʘ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 

ʧʨʠʨʦʜʫ ʧʦʨʝʩʢʦʛ ʩʠʩʪʝʤʘ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʧʠʪʘˁʫ. ʆʚʘʢʘʚ ʟʘʢˀʫʯʘʢ ʉʫʜ ʿʝ 

ʦʙʨʘʟʣʦʞʠʦ ʠ ʯʠˁʝʥʠʮʦʤ ʜʘ ʩʫ ʪʨʛʦʚʮʠ ʥʘ ʚʝʣʠʢʦ ʠʤʘʣʠ ʦʙʘʚʝʟʫ ʚʨʰʝˁʘ ʫʩʣʫʛʝ 

ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʰʪʦ ʠʤ ʿʝ ʧʨʦʫʟʨʦʢʦʚʘʣʦ ʪʨʦʰʢʦʚʝ ʢʦʿʝ ˁʠʭʦʚʠ 

ʢʦʥʢʫʨʝʥʪʠ ʥʠʩʫ ʤʦʨʘʣʠ ʜʘ ʩʥʦʩʝ, ʧʘ ʩʫ ʩʘʤʠʤ ʪʠʤ ʙʠʣʠ ʠʟʫʟʝʪʠ ʦʜ ʧʣʘ˂ʘˁʘ 

ʧʦʨʝʟʘ ʥʘ ʢʫʧʦʚʠʥʫ ʤʝʜʠʮʠʥʩʢʠʭ ʧʨʦʠʟʚʦʜʘ. ʉʫʜ ʿʝ ʦʚʦʤ ʧʨʠʣʠʢʦʤ ʩʤʘʪʨʘʦ ʜʘ ʩʫ 

ʧʨʝʜʤʝʪʥʠʤ ʠʟʫʟʝ˂ʝʤ ʜʠʩʪʨʠʙʫʪʝʨʠ ʙʠʣʠ ʢʦʤʧʝʥʟʦʚʘʥʠ ʟʘ ʧʦʤʝʥʫʪʝ (ʜʦʜʘʪʥʝ) 

ʪʨʦʰʢʦʚʝ, ʘʣʠ ʿʝ ʠʩʪʦʚʨʝʤʝʥʦ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʧʦʨʝʩʢʦ ʠʟʫʟʝ˂ʝ ʤʦʨʘ ʙʠʪʠ 

ʝʢʚʠʚʘʣʝʥʪʥʦ ʠ ʧʦʚʝʟʘʥʦ ʩʘ ʧʨʝʪʨʧˀʝʥʠʤ ʪʨʦʰʢʦʚʠʤʘ ʧʦʤʝʥʫʪʠʭ ʢʦʤʧʘʥʠʿʘ. ʊʦ 

ʙʠ ʟʥʘʯʠʣʦ ʜʘ ʫʢʦʣʠʢʦ ʩʧʦʨʥʦ ʧʦʨʝʩʢʦ ʠʟʫʟʝ˂ʝ ʥʝ ʙʠ ʙʠʣʦ ʚʝ˂ʝ ʦʜ ʠʟʥʦʩʘ 

ʜʦʜʘʪʥʠʭ ʪʨʦʰʢʦʚʘ ʥʘʩʪʘʣʠʭ ʢʘʦ ʨʝʟʫʣʪʘʪ ʦʙʘʚˀʘˁʘ ʜʝʣʘʪʥʦʩʪʠ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʪʘʜʘ ʩʝ ʦʥʦ ʥʝ ʙʠ ʤʦʛʣʦ ʪʨʝʪʠʨʘʪʠ ʢʘʦ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ 107(1) ʋʌɽʋ).  

ʆʚʘʢʚʦʤ ʩʪʘʚʫ ʉʫʜʘ ʩʝ ʤʦʛʫ ʫʧʫʪʠʪʠ ʦʜʨʝʹʝʥʝ ʢʨʠʪʠʢʝ. ʇʨʚʦ, ʪʘʯʥʦ ʿʝ ʜʘ ʩʫ 

ʧʦʤʝʥʫʪʝ ʢʦʤʧʘʥʠʿʝ, ʢʦʿʝ ʩʫ ʠʤʘʣʝ ʦʙʘʚʝʟʫ ʚʨʰʝˁʘ ʦʚʝ ʫʩʣʫʛʝ, ʩʥʦʩʠʣʝ ʦʜʨʝʹʝʥʝ 

ʪʨʦʰʢʦʚʝ, ʘʣʠ ʩʫ ʠʤʘʣʝ ʠ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʝʢʦʥʦʤʩʢʝ ʢʦʨʠʩʪʠ ʥʘ ʦʩʥʦʚʫ ʜʦʙʠʪʠ 

ʦʩʪʚʘʨʝʥʝ ʧʣʘ˂ʘˁʝʤ ʟʘ ʧʦʤʝʥʫʪʝ ʫʩʣʫʛʝ. ʇʦʨʝʜ ʪʦʛʘ, ʤʦʨʘ ʩʝ, ʧʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ, 

ʫʚʘʞʠʪʠ ʠ ʯʠˁʝʥʠʮʘ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʘʞˁʘ ʥʝ ʩʤʝ ʦʛʨʘʥʠʯʠʪʠ ʩʘʤʦ ʥʘ 

ʬʠʥʘʥʩʠʿʩʢʫ ʢʦʨʠʩʪ ʢʦʿʘ ʿʝ ʦʩʪʚʘʨʝʥʘ ʚʨʰʝˁʝʤ ʦʚʠʭ ʫʩʣʫʛʘ, ʚʝ˂ ʩʝ ʤʦʨʘʿʫ ʫʟʝʪʠ ʫ 

ʦʙʟʠʨ ʠ ʜʨʫʛʝ ʧʦʛʦʜʥʦʩʪʠ ʢʦʿʝ ʩʫ ʪʨʛʦʚʮʠ ʥʘ ʚʝʣʠʢʦ ʩʪʝʢʣʠ ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʦʚʝ 

ʜʝʣʘʪʥʦʩʪʠ. ɼʘˀʝ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʰʪʘ ʙʠ ʩʝ ʜʝʩʠʣʦ ʢʘʜʘ ʜʨʞʘʚʘ ʥʝ ʙʠ 

ʢʦʤʧʝʥʟʦʚʘʣʘ ʪʨʛʦʚʮʝ ʥʘ ʚʝʣʠʢʦ ʟʘ ʦʙʘʚˀʘˁʝ ʦʜʥʦʩʥʠʭ ʫʩʣʫʛʘ. ɼʘ ʣʠ ʙʠ ʦʥʠ ʙʠʣʠ 

ʫ ʩʪʘˁʫ ʜʘ ʠ ʜʘˀʝ ʦʙʘʚˀʘʿʫ ʪʝ ʜʝʣʘʪʥʦʩʪʠ ʠ ʧʦʜ ʢʦʿʠʤ ʫʩʣʦʚʠʤʘ? ʅʘʿʟʘʜ, ʤʦʞʝ 

ʙʠʪʠ ʩʧʦʨʥʦ ʠ ʢʘʢʚʠ ˂ʝ ʙʠʪʠ ʝʬʝʢʪʠ ʬʠʥʘʥʩʠʨʘˁʘ ʚʨʰʝˁʘ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʩʝ ʥʝʢʝ ʧʨʝʜʥʦʩʪʠ ʩʪʝʯʝʥʝ ʥʘ ʦʚʘʿ ʥʘʯʠʥ 

ʥʝ ʤʦʛʫ ʝʛʟʘʢʪʥʦ ʫʪʚʨʜʠʪʠ ʫ ʬʠʥʘʥʩʠʿʩʢʦʤ ʩʤʠʩʣʫ. ɱʘʩʥʦ, ʙʠʣʦ ʿʝ ʿʦʰ ʢʨʠʪʠʢʘ ʫ 

ʧʦʛʣʝʜʫ ʧʨʠʤʝʥʝ ʧʨʠʥʮʠʧʘ ʢʦʤʧʝʥʟʘʮʠʿʝ
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5.2 ʉʣʫʯʘʿ Altmark 

 

ʉʚʦʿʝʚʨʩʥʫ Ăʧʨʝʢʨʝʪʥʠʮʫñ ʫ ʧʨʠʤʝʥʠ ʧʨʠʥʮʠʧʘ ʢʦʤʧʝʥʟʘʮʠʿʝ ʧʨʝʜʩʪʘʚˀʘʦ 

ʿʝ ʩʣʫʯʘʿ Altmark
342

, ʫ ʢʦʤʝ ʿʝ ʚʣʘʜʘ ʿʝʜʥʝ ʦʜ ʥʝʤʘʯʢʠʭ ʧʦʢʨʘʿʠʥʘ ʜʘʣʘ ʣʠʮʝʥʮʫ 

ʢʦʤʧʘʥʠʿʠ Altmark ʟʘ ʚʨʰʝˁʝ ʘʫʪʦʙʫʩʢʦʛ ʧʨʝʚʦʟʘ ʫ ʨʝʛʠʦʥʫ Stendal, ʫʟ 

ʠʩʪʦʚʨʝʤʝʥʦ ʩʫʙʚʝʥʮʠʦʥʠʩʘˁʝ ʟʘ ʚʨʰʝˁʝ ʦʚʠʭ ʫʩʣʫʛʘ. ʂʦʥʢʫʨʝʥʪʩʢʝ ʢʦʤʧʘʥʠʿʝ 

ʩʫ ʩʤʘʪʨʘʣʝ ʜʘ ʩʝ ʥʘ ʦʚʘʿ ʥʘʯʠʥ ʢʦʤʧʘʥʠʿʘ Altmark ʩʪʘʚˀʘ ʫ ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ ʠ 

ʜʘ ʪʘʢʘʚ ʧʦʩʪʫʧʘʢ ʿʘʚʥʝ ʚʣʘʩʪʠ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʩʤʠʩʣʫ ʪʘʜʘʰˁʝʛ 

ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ ʢʦʿʘ ʿʝ ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʟʘʿʝʜʥʠʯʢʠʤ ʪʨʞʠʰʪʝʤ. ʋ 

ʦʚʦʤ ʩʣʫʯʘʿʫ ʉʫʜ ʿʝ, ʢʘʦ ʠ ʫ ʩʣʫʯʘʿʫ Ferring, ʧʨʠʤʝʥʠʦ ʧʨʠʥʮʠʧ ʢʦʤʧʝʥʟʘʮʠʿʝ, ʘʣʠ 

ʿʝ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʥʘʚʝʦ ʠ ʯʝʪʠʨʠ ʫʩʣʦʚʘ ʢʦʿʘ ʤʦʨʘʿʫ ʙʠʪʠ ʢʫʤʫʣʘʪʠʚʥʦ ʠʩʧʫˁʝʥʘ 

ʢʘʢʦ ʩʝ ʥʝ ʙʠ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ.  

ʇʨʚʠ ʫʩʣʦʚ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʢʦʤʧʘʥʠʿʘ ʢʦʿʦʿ ˂ʝ ʩʝ ʠʟʚʨʰʠʪʠ ʢʦʤʧʝʥʟʦʚʘˁʝ 

ʟʘ ʚʨʰʝˁʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠʤʘ ʦʙʘʚʝʟʫ ʜʘ ʿʝ ʚʨʰʠ, ʧʨʠ 

ʯʝʤʫ ʧʨʝʜʤʝʪʥʘ ʫʩʣʫʛʘ ʤʦʨʘ ʙʠʪʠ ʿʘʩʥʦ ʠ ʧʨʝʮʠʟʥʦ ʜʝʬʠʥʠʩʘʥʘ. ɼʨʫʛʦ, 

ʢʨʠʪʝʨʠʿʫʤʠ ʥʘ ʦʩʥʦʚʫ ʢʦʿʠʭ ˂ʝ ʩʝ ʢʘʩʥʠʿʝ ʠʟʚʨʰʠʪʠ ʢʦʤʧʝʥʟʘʮʠʿʘ ʟʘ ʚʨʰʝˁʝ 

ʦʚʠʭ ʫʩʣʫʛʘ ʤʦʨʘʿʫ ʙʠʪʠ ʦʜʨʝʹʝʥʠ ʫʥʘʧʨʝʜ, ʥʘ ʦʙʿʝʢʪʠʚʘʥ ʠ ʪʨʘʥʩʧʘʨʝʥʪʘʥ ʥʘʯʠʥ. 

ʊʨʝ˂ʝ, ʚʠʩʠʥʘ ʢʦʤʧʝʥʟʘʮʠʿʝ ʥʝ ʩʤʝ ʧʨʝʣʘʟʠʪʠ ʠʟʥʦʩ ʢʦʿʠ ʿʝ ʥʝʦʧʭʦʜʘʥ ʟʘ ʧʦʢʨʠ˂ʝ 

ʩʚʠʭ ʠʣʠ ʜʝʣʘ ʪʨʦʰʢʦʚʘ ʧʨʝʪʨʧˀʝʥʠʭ ʫ ʚʝʟʠ ʩʘ ʦʙʘʚʝʟʦʤ ʚʨʰʝˁʘ ʫʩʣʫʛʝ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʘʟʫʤʥʫ ʜʦʙʠʪ ʦʩʪʚʘʨʝʥʫ ˁʝʥʠʤ 

ʦʙʘʚˀʘˁʝʤ. ʅʘʿʟʘʜ, ʯʝʪʚʨʪʦ, ʫʢʦʣʠʢʦ ʥʝ ʧʦʩʪʦʿʠ ʪʝʥʜʝʨʩʢʠ ʩʠʩʪʝʤ ʟʘ ʠʟʙʦʨ 

ʢʦʤʧʘʥʠʿʝ ʢʦʿʘ ʙʠ ʚʨʰʠʣʘ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʪʘʜʘ ˂ʝ ʩʝ 

ʚʠʩʠʥʘ ʢʦʤʧʝʥʟʘʮʠʿʝ ʦʜʨʝʜʠʪʠ ʩ ʦʙʟʠʨʦʤ ʥʘ ʚʠʩʠʥʫ ʪʨʦʰʢʦʚʘ ʪʠʧʠʯʥʦʛ ʧʨʝʜʫʟʝ˂ʘ 

(typical undertaking), ʧʨʝʪʨʧˀʝʥʠʭ ʧʨʠʣʠʢʦʤ ʦʙʘʚˀʘˁʘ ʧʨʝʜʤʝʪʥʝ ʦʙʘʚʝʟʝ, 

ʫʟʠʤʘʿʫ˂ʠ ʧʨʠʪʦʤ ʫ ʦʙʟʠʨ ʠ ʨʘʟʫʤʥʫ ʜʦʙʠʪ. ʊʠʧʠʯʥʦ ʧʨʝʜʫʟʝ˂ʝ, ʧʨʝʤʘ ʩʪʘʚʫ 

ʉʫʜʘ, ʧʨʝʜʩʪʘʚˀʘ ʢʦʤʧʘʥʠʿʫ ʢʦʿʘ ʜʦʙʨʦ ʧʦʩʣʫʿʝ ʠ ʫ ʩʪʘˁʫ ʿʝ ʜʘ ʠʩʧʫʥʠ ʥʝʦʧʭʦʜʥʝ 

ʫʩʣʦʚʝ ʟʘ ʚʨʰʝˁʝ ʿʘʚʥʝ ʫʩʣʫʛʝ
343

. 

ʋʢʦʣʠʢʦ ʧʦʩʤʘʪʨʘʤʦ ʥʘʚʝʜʝʥʝ ʫʩʣʦʚʝ, ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ ʜʘ ʩʝ ʧʨʚʠ ʦʜ 

ˁʠʭ ʦʜʥʦʩʠ ʥʘ ʧʨʝʜʫʟʝ˂ʝ ʢʦʿʝ ˂ʝ ʙʠʪʠ ʢʦʤʧʝʥʟʦʚʘʥʦ ʟʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ 
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ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʉʣʝʜʝ˂ʘ ʜʚʘ ʫʩʣʦʚʘ ʠʤʘʿʫ ʧʨʦʮʝʜʫʨʘʣʥʠ ʢʘʨʘʢʪʝʨ ʠ ʪʠʯʫ ʩʝ 

ʠʟʨʘʯʫʥʘʚʘˁʘ ʚʠʩʠʥʝ ʢʦʤʧʝʥʟʘʮʠʿʝ. ʇʦʩʣʝʜˁʠ ʫʩʣʦʚ ʧʦʩʪʘʚˀʝʥ ʧʦʤʝʥʫʪʦʤ 

ʦʜʣʫʢʦʤ ʟʘʩʥʠʚʘ ʩʝ ʥʘ ʥʘʯʠʥʫ ʦʜʘʙʠʨʘ ʢʦʤʧʘʥʠʿʝ ʢʦʿʘ ˂ʝ ʚʨʰʠʪʠ ʫʩʣʫʛʝ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʰʪʦ ʟʥʘʯʠ ʜʘ ʠ ʦʥ ʠʤʘ ʫ ʦʜʨʝʹʝʥʦʿ ʤʝʨʠ 

ʧʨʦʮʝʜʫʨʘʣʥʘ ʦʙʝʣʝʞʿʘ. ʋ ʚʝʟʠ ʩ ʧʦʤʝʥʫʪʠʤ ʧʨʦʮʝʜʫʨʘʣʥʠʤ ʦʙʝʣʝʞʿʠʤʘ ʤʦʛʫ ʩʝ 

ʫʦʯʠʪʠ ʧʦʿʝʜʠʥʠ ʧʨʦʙʣʝʤʠ, ʙʫʜʫ˂ʠ ʜʘ ˂ʝ ʫ ʦʜʨʝʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʙʠʪʠ ʪʝʰʢʦ 

ʝʛʟʘʢʪʥʦ ʫʪʚʨʜʠʪʠ ʠʟʥʦʩ ʪʨʦʰʢʦʚʘ ʧʨʝʪʨʧˀʝʥʠʭ ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʫʩʣʫʛʘ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʇʦʩʝʙʥʦ ʤʦʞʝ ʙʠʪʠ ʧʨʦʙʣʝʤʘʪʠʯʘʥ ʪʝʨʤʠʥ 

Ăʨʘʟʫʤʥʘ ʜʦʙʠʪñ (reasonable profit, ʧʨʝʚʦʜ ʘʫʪʦʨʘ). ʉʧʦʩʦʙʥʦʩʪ ʜʘ ʧʨʦʠʟʚʦʜʠ ʧʦ 

ʥʠʞʠʤ ʮʝʥʘʤʘ ʜʦʥʦʩʝ ʚʝ˂ʫ ʜʦʙʠʪ, ʯʘʢ ʠ ʫ ʫʩʣʦʚʠʤʘ ʩʘʚʨʰʝʥʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ 

ʪʨʞʠʰʪʫ, ʧʨʝʜʩʪʘʚˀʘ ʧʨʘʚʝʜʘʥ ʧʦʚʨʘ˂ʘʿ ʟʘ ʩʫʧʝʨʠʦʨʥʝ ʧʨʦʠʟʚʦʜʥʝ ʯʠʥʠʦʮʝ 

ʦʜʥʦʩʥʝ ʢʦʤʧʘʥʠʿʝ. ʀʧʘʢ, ʢʘʜ ʿʝ ʨʝʯ ʦ ʫʩʣʫʛʘʤʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, 

ʩʧʦʩʦʙʥʦʩʪ ʧʨʦʠʟʚʦʜˁʝ ʧʦ ʥʠʞʠʤ ʮʝʥʘʤʘ ʤʦʞʝ ʙʠʪʠ ʨʝʟʫʣʪʘʪ ʢʦʥʪʨʦʣʝ ʥʘʜ 

ʤʨʝʞʘʤʘ ʧʦʩʪʘʚˀʝʥʠʤ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʠʭ ʚʣʘʩʪʠ, ʧʘ ʩʝ ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ 

ʝʢʦʥʦʤʩʢʝ ʨʝʥʪʝ ʫ ʚʝʟʠ ʩʘ ʦʚʠʤ ʤʨʝʞʘʤʘ ʤʦʛʫ ʪʨʝʪʠʨʘʪʠ ʢʘʦ ʨʘʟʫʤʥʘ ʜʦʙʠʪ? 

ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʦʧʨʘʚʜʘʥʦ ʩʤʘʪʨʘʿʫ ʜʘ ʩʝ ʦʚʜʝ ʥʝ ʨʘʜʠ ʦ ʨʘʟʫʤʥʦʿ ʜʦʙʠʪʠ
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ɼʘˀʝ, ʧʦʩʝʙʥʦ ʤʦʞʝ ʙʠʪʠ ʩʧʦʨʘʥ ʯʝʪʚʨʪʠ ʫʩʣʦʚ, ʩʘʜʨʞʘʥ ʫ ʦʜʣʫʮʠ ʫ 

ʩʣʫʯʘʿʫ Altmark, ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʠʟʙʦʨ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʝ ˂ʝ ʚʨʰʠʪʠ ʫʩʣʫʛʝ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʋʢʦʣʠʢʦ ʩʝ ʦʜʥʦʩʥʦ ʧʨʝʜʫʟʝ˂ʝ ʙʠʨʘ ʥʘ ʦʩʥʦʚʫ 

ʪʝʥʜʝʨʩʢʝ ʧʨʦʮʝʜʫʨʝ, ʥʠʿʝ ʩʠʛʫʨʥʦ ʜʘ ˂ʝ ʫʚʝʢ ʠ ʫ ʩʚʘʢʦʿ ʧʨʠʣʠʮʠ ʙʠʪʠ ʠʟʘʙʨʘʥʘ 

ʢʦʤʧʘʥʠʿʘ ʢʦʿʘ ʙʠ ʜʘʪʫ ʫʩʣʫʛʫ ʚʨʰʠʣʘ ʫʟ ʥʘʿʥʠʞʠ ʤʦʛʫ˂ʠ ʪʨʦʰʘʢ ʟʘ ʟʘʿʝʜʥʠʮʫ. 

ʆʚʘʢʘʚ ʩʪʘʚ ʿʝ ʦʧʨʘʚʜʘʥ, ʙʫʜʫ˂ʠ ʜʘ ʩʘʤʘ ʪʝʥʜʝʨʩʢʘ ʧʨʦʮʝʜʫʨʘ ʥʠʿʝ ʙʝʟ 

ʥʝʜʦʩʪʘʪʘʢʘ ʠ ʤʦʛʫ ʿʦʿ ʩʝ ʫʧʫʪʠʪʠ ʦʜʨʝʹʝʥʠ ʧʨʠʛʦʚʦʨʠ. ʅʘ ʧʨʠʤʝʨ, ʧʦʩʝʙʥʦ ʿʝ 

ʦʧʘʩʥʘ ʩʠʪʫʘʮʠʿʘ ʢʘʜʘ ʩʝ ʫʯʝʩʥʠʮʠ ʪʝʥʜʝʨʘ ʫʥʘʧʨʝʜ ʜʦʛʦʚʦʨʝ ʦ ʮʝʥʠ ʢʦʿʫ ˂ʝ 

ʧʦʥʫʜʠʪʠ ʠ ʢʦ ˂ʝ ʙʠʪʠ Ăʧʦʙʝʜʥʠʢñ ʥʘ ʪʝʥʜʝʨʫ (ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʙʠ ʩʝ, ʧʨʘʢʪʠʯʥʦ, 

ʨʘʜʠʣʦ ʦ ʩʠʤʫʣʦʚʘʥʦʤ ʪʝʥʜʝʨʫ). ʀʩʪʦ ʪʘʢʦ ʿʝ ʦʩʝʪˀʠʚ ʩʣʫʯʘʿ ʢʘʜʘ ʨʝʛʠʦʥʘʣʥʘ 

ʚʣʘʩʪ ʨʘʩʧʠʰʝ ʪʝʥʜʝʨ ʟʘ ʧʨʦʠʟʚʦʜˁʫ ʦʜʨʝʹʝʥʠʭ ʨʦʙʘ ʠʣʠ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʥʘ ʩʚʦʿʦʿ  

ʪʝʨʠʪʦʨʠʿʠ, ʧʨʠ ʯʝʤʫ ʜʘʿʝ ʩʫʙʚʝʥʮʠʿʝ ʫ ʮʠˀʫ ʧʨʠʚʣʘʯʝˁʘ ʥʝʦʧʭʦʜʥʠʭ 

ʠʥʚʝʩʪʠʮʠʿʘ ʢʦʿʝ ʩʫ ʥʘ ʦʩʥʦʚʫ ʫʩʣʦʚʘ ʪʝʥʜʝʨʘ ʩʚʝʜʝʥʝ ʥʘ ʤʠʥʠʤʫʤ. ʆʚʜʝ ʩʝ 
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ʧʦʩʪʘʚˀʘ ʣʦʛʠʯʥʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ˂ʝ ʧʦʙʝʜʥʠʢ ʪʝʥʜʝʨʘ ʫʞʠʚʘʪʠ ʧʨʝʜʥʦʩʪ ʫ ʦʜʥʦʩʫ 

ʥʘ ʢʦʥʢʫʨʝʥʪʝ ʥʘ ʪʨʞʠʰʪʫ, ʦʜʥʦʩʥʦ ʜʘ ʣʠ ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ? 

ʇʨʘʢʪʠʯʥʦ ʛʣʝʜʘʥʦ, ʦʚʦ ʧʦʢʘʟʫʿʝ ʜʘ ˂ʝ ʨʝʟʫʣʪʘʪʠ ʪʝʥʜʝʨʘ, ʫ ʤʥʦʛʦʤʝ, ʟʘʚʠʩʠʪʠ ʦʜ 

ʥʘʯʠʥʘ ʥʘ ʢʦʿʠ ʿʝ ʦʨʛʘʥʠʟʦʚʘʥ, ʦʜʥʦʩʥʦ ʦʜ ʧʨʘʚʠʣʘ ʢʦʿʘ ʩʝ ʫ ʪʦʿ ʧʨʠʣʠʮʠ 

ʧʨʠʤʝˁʫʿʫ
345

. ʅʘʨʦʯʠʪʦ ʿʝ ʩʧʦʨʥʘ ʩʠʪʫʘʮʠʿʘ ʢʘʜʘ ʩʝ ʢʘʦ ʫʯʝʩʥʠʮʠ ʪʝʥʜʝʨʘ ʧʦʿʘʚʝ 

ʢʦʤʧʘʥʠʿʝ ʠʟ ʜʨʫʛʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ, ʧʘ ʙʠ ʦʜʨʝʹʝʥʠ ʥʝʜʦʩʪʘʮʠ ʠʣʠ ʟʣʦʫʧʦʪʨʝʙʝ 

ʧʨʠʣʠʢʦʤ ʩʧʨʦʚʦʹʝˁʘ ʪʝʥʜʝʨʩʢʝ ʧʨʦʮʝʜʫʨʝ ʤʦʛʣʠ ʜʘ ʫʛʨʦʟʝ ʪʨʛʦʚʠʥʫ ʤʝʹʫ 

ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. 

ʇʦʨʝʜ ʦʚʠʭ ʥʝʜʦʫʤʠʮʘ ʫ ʚʝʟʠ ʩ ʧʨʘʢʪʠʯʥʦʤ ʧʨʠʤʝʥʦʤ ʯʝʪʚʨʪʦʛ ʫʩʣʦʚʘ, 

ʤʦʞʝ ʩʝ ʫʦʯʠʪʠ ʿʦʰ ʿʝʜʘʥ ʢʨʫʧʘʥ ʥʝʜʦʩʪʘʪʘʢ, ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʠʟʙʦʨ ʢʦʤʧʘʥʠʿʝ. 

ʅʘʠʤʝ, ʚʝ˂ ʿʝ ʧʦʤʝʥʫʪʦ ʜʘ ˂ʝ, ʫ ʦʜʩʫʩʪʚʫ ʪʝʥʜʝʨʩʢʝ ʧʨʦʮʝʜʫʨʝ, ʥʠʚʦ ʥʝʦʧʭʦʜʥʝ 

ʢʦʤʧʝʥʟʘʮʠʿʝ ʙʠʪʠ ʫʪʚʨʹʝʥ ʥʘ ʦʩʥʦʚʫ ʘʥʘʣʠʟʘ ʪʨʦʰʢʦʚʘ ʪʠʧʠʯʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʝ 

ʜʦʙʨʦ ʧʦʩʣʫʿʝ ʠ ʢʦʿʝ ʿʝ ʫ ʩʪʘˁʫ ʜʘ ʠʩʧʫʥʠ ʥʝʦʧʭʦʜʥʝ ʫʩʣʦʚʝ ʟʘ ʚʨʰʝˁʝ ʿʘʚʥʝ 

ʫʩʣʫʛʝ. ʋ ʚʝʟʠ ʩ ʪʠʤ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ˂ʝ ʩʝ ʦʜʨʝʜʠʪʠ ʢʦʿʝ ʿʝ 

ʧʨʝʜʫʟʝ˂ʝ Ăʪʠʧʠʯʥʦñ ʟʘ ʧʦʪʨʝʙʝ ʨʝʰʘʚʘˁʘ ʩʣʫʯʘʿʘ ʫ ʧʠʪʘˁʫ, ʤʝʪʦʜʦʣʦʛʠʘʿ ʢʦʿʘ ˂ʝ 

ʩʝ ʧʨʠʪʦʤ ʧʨʠʤʝʥʠʪʠ. ʅʝ ʪʨʝʙʘ ʟʘʥʝʤʘʨʠʪʠ ʥʠ ʪʝʰʢʦ˂ʝ ʫ ʚʝʟʠ ʩʘ ʧʨʠʤʝʥʦʤ ʦʚʦʛ 

ʩʪʘʥʜʘʨʜʘ ʫ ʦʙʣʘʩʪʠʤʘ ʛʜʝ ʥʝʤʘ ʧʨʝʜʫʟʝ˂ʘ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʿʝ ʙʠ ʩʝ ʤʦʛʣʦ ʠʟʚʨʰʠʪʠ 

ʧʦʨʝʹʝˁʝ. ʉʚʝ ʫ ʩʚʝʤʫ, ʦʚʠ ʧʨʦʮʝʜʫʨʘʣʥʠ ʫʩʣʦʚʠ ʥʦʩʝ ʩʘ ʩʦʙʦʤ ʙʨʦʿʥʝ ʤʘʥʝ ʠ 

ʤʦʛʫ ʜʘ ʜʦʚʝʜʫ ʂʦʤʠʩʠʿʫ ʫ ʚʝʦʤʘ ʥʝʟʘʚʠʜʘʥ ʧʦʣʦʞʘʿ ʫ ʧʦʛʣʝʜʫ ʫʪʚʨʹʠʚʘˁʘ 

ʯʠˁʝʥʠʯʥʦʛ ʩʪʘˁʘ ʫ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ ʧʦʥʘʦʩʦʙ. ʄʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʿʝ ʉʫʜ ʩʫʛʝʨʠʩʘʦ 

ʂʦʤʠʩʠʿʠ ʜʘ ʙʠ ʪʨʝʙʘʣʦ ʜʘ ʦʙʨʘʪʠ ʚʠʰʝ ʧʘʞˁʝ ʥʘ ʝʬʠʢʘʩʥʦʩʪ ʥʘʯʠʥʘ ʥʘ ʢʦʿʠ ʩʝ 

ʚʨʰʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
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ɼʘˀʝ, ʥʘʚʝʜʝʥʦʤ ʦʜʣʫʢʦʤ ʥʠʿʝ ʙʣʠʞʝ ʫʨʝʹʝʥʘ ʩʠʪʫʘʮʠʿʘ ʢʘʜʘ ʩʝ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʥʝ ʧʨʠʜʨʞʘʚʘ ʫʩʣʦʚʘ ʩʘʜʨʞʘʥʠʭ ʫ ʧʨʝʜʤʝʪʥʦʿ ʦʜʣʫʮʠ, ʠʣʠ ʫʢʦʣʠʢʦ ʠʭ ʥʝ 

ʟʘʜʦʚʦˀʠ ʥʘ ʥʘʯʠʥ ʧʨʝʜʚʠʹʝʥ ʦʜʣʫʢʦʤ. ʇʨʦʙʣʝʤ ʫ ʚʝʟʠ ʩ ʦʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʣʝʞʠ 

ʫ ʪʦʤʝ ʰʪʦ ʩʝ ʤʦʞʝ ʜʝʩʠʪʠ ʜʘ ʧʨʝʜʫʟʝ˂ʝ ʚʨʰʠ ʫʩʣʫʛʫ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ 

ʠʥʪʝʨʝʩʘ ʧʦ ʥʠʞʠʤ ʪʨʦʰʢʦʚʠʤʘ, ʦʜ ʧʨʝʜʚʠʹʝʥʠʭ ʟʘ ʜʘʪʫ ʚʨʩʪʫ ʫʩʣʫʛʝ, ʘ ʜʘ 

ʠʩʪʦʚʨʝʤʝʥʦ ʥʝ ʟʘʜʦʚʦˀʠ ʥʝʢʠ ʦʜ ʢʫʤʫʣʘʪʠʚʥʦ ʦʜʨʝʹʝʥʠʭ ʫʩʣʦʚʘ. ʊʘʜʘ ʙʠ ʩʝ, ʧʦ 
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ʤʠʰˀʝˁʫ ʘʫʪʦʨʘ, ʧʦʩʪʫʧʘʢ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʥʝʦʧʨʘʚʜʘʥʦ ʦʢʘʨʘʢʪʝʨʠʩʘʦ ʢʘʦ 

ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʘ ʫʟ ʪʦ ʙʠ ʩʝ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ ʫʤʘˁʠʣʠ ʧʦʜʩʪʠʮʘʿʠ ʟʘ ʚʝ˂ʫ 

ʝʢʦʥʦʤʩʢʫ ʝʬʠʢʘʩʥʦʩʪ ʢʦʤʧʘʥʠʿʘ. ʇʦʨʝʜ ʪʦʛʘ, ʥʝʿʘʩʥʦ ʿʝ ʢʘʢʦ ʪʨʝʙʘ ʜʘ ʧʦʩʪʫʧʘʿʫ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʩʣʫʯʘʿʫ ʟʥʘʯʘʿʥʠʿʠʭ ʪʫʨʙʫʣʝʥʮʠʿʘ ʥʘ ʪʨʞʠʰʪʫ. ʊʘʜʘ ʙʠ ʢʨʫʪʦ 

ʦʩʣʘˁʘˁʝ ʥʘ ʢʫʤʫʣʘʪʠʚʥʝ ʫʩʣʦʚʝ ʫ ʩʣʫʯʘʿʫ Altmark, ʥʝ ʫʟʠʤʘʿʫ˂ʠ ʫ ʦʙʟʠʨ ʠʟʫʟʝʪʥʝ 

ʦʢʦʣʥʦʩʪʠ, ʙʠʣʦ ʢʦʥʪʨʘʧʨʦʜʫʢʪʠʚʥʦ ʠ ʤʦʛʣʦ ʙʠ ʠʟʘʟʚʘʪʠ ʙʨʦʿʥʝ ʧʨʦʙʣʝʤʝ, ʥʘ 

ʧʨʠʤʝʨ ʫ ʚʝʟʠ ʩʘ ʧʦʚʨʘ˂ʘʿʝʤ ʥʝʟʘʢʦʥʠʪʦ ʜʦʜʝˀʝʥʝ ʧʦʤʦ˂ʠ. ʅʘʿʟʘʜ, ʧʦʤʝʥʫʪʦʿ 

ʦʜʣʫʮʠ ʩʝ ʧʨʠʛʦʚʘʨʘ ʠ ʜʘ ʿʝ ʥʝʢʦʥʟʠʩʪʝʥʪʥʘ ʩʘ ʩʣʫʯʘʿʝʤ Chronopost
347

. ʊʫ ʿʝ ʉʫʜ 

ʧʦʥʠʰʪʠʦ ʦʜʣʫʢʫ ʉʫʜʘ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʥʘ ʦʩʥʦʚʫ ʪʦʛʘ ʜʘ ʩʝ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ 

ʥʠʿʝ ʤʦʛʘʦ ʧʨʠʤʝʥʠʪʠ ʧʨʠʥʮʠʧ ʧʨʠʚʘʪʥʦʛ ʠʥʚʝʩʪʠʪʦʨʘ, ʙʫʜʫ˂ʠ ʜʘ ʥʠʢʦ ʥʠʿʝ 

ʦʙʘʚˀʘʦ ʧʦʩʣʦʚʝ ʫ ʦʙʣʘʩʪʠ ʧʦʰʪʘʥʩʢʠʭ ʫʩʣʫʛʘ ʠʟʫʟʝʚ ʢʦʤʧʘʥʠʿʝ La Poste. ʉ ʜʨʫʛʝ 

ʩʪʨʘʥʝ, ʫ ʩʣʫʯʘʿʫ Altmark, ʧʦʩʪʫʧˀʝʥʦ ʿʝ ʜʨʫʛʘʯʠʿʝ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʯʝʪʚʨʪʠ ʫʩʣʦʚ 

ʢʦʿʠ ʩʝ ʦʩʣʘˁʘ ʥʘ ʪʠʧʠʯʥʦ ʧʨʝʜʫʟʝ˂ʝ ʢʦʿʝ ʜʦʙʨʦ ʧʦʩʣʫʿʝ ʠ ʠʩʧʫˁʘʚʘ ʩʪʘʥʜʘʨʜʝ 

(ʫʩʣʦʚʝ) ʟʘ ʦʙʘʚˀʘˁʝ ʜʝʣʘʪʥʦʩʪʠ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
348

. ʉʣʠʯʥʦ ʩʝ 

ʤʦʞʝ ʪʚʨʜʠʪʠ ʠ ʟʘ ʧʨʦʙʣʝʤ ʜʠʨʝʢʪʥʝ ʧʨʠʤʝʥʝ ʯʣʘʥʘ 86(2) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʩʘʜʘ 

106(2) ʋʌɽʋ), ʙʫʜʫ˂ʠ ʜʘ ʦʥ ʤʦʞʝ ʧʦʩʣʫʞʠʪʠ ʢʘʦ ʦʩʥʦʚ ʟʘ ʠʟʫʟʝ˂ʝ ʦʜ ʧʨʠʤʝʥʝ 

ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ
349

. 

ɼʘʢʣʝ, ʦʚʘ ʦʜʣʫʢʘ ʉʫʜʘ ʿʝ ʠʟʘʟʚʘʣʘ ʙʨʦʿʥʝ ʢʦʥʩʝʢʚʝʥʮʝ, ʢʦʤʝʥʪʘʨʝ ʠ ʙʠʣʘ 

ʧʨʝʜʤʝʪ ʢʘʢʦ ʦʩʧʦʨʘʚʘˁʘ, ʪʘʢʦ ʠ ʢʨʠʪʠʢʘ. ʊʦ ʥʝ ʟʥʘʯʠ ʜʘ ʥʠʿʝ ʜʦʥʝʣʘ ʥʠʢʘʢʚʝ 

ʧʦʟʠʪʠʚʥʝ ʝʬʝʢʪʝ. ʇʨʝ ʩʚʝʛʘ, ʦʜʣʫʢʦʤ ʫ ʩʣʫʯʘʿʫ Altmark ʨʘʟʿʘʰˁʝʥʦ ʿʝ ʜʘ ʢʘʜʘ 

ʠʟʥʦʩ ʢʦʤʧʝʥʟʘʮʠʿʝ ʥʠʿʝ ʚʠʰʠ ʦʜ ʤʠʥʠʤʫʤʘ ʪʨʦʰʢʦʚʘ ʥʝʦʧʭʦʜʥʠʭ ʟʘ ʚʨʰʝˁʝ 

ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʪʘʜʘ ʩʝ ʥʝ˂ʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʀʘʢʦ ʩʫ ʫʩʣʦʚʠ ʧʦʩʪʘʚˀʝʥʠ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʝʜʦʨʝʯʝʥʠ, ʦʥʠ ʠʧʘʢ ʧʨʝʜʩʪʘʚˀʘʿʫ 

ʧʦʢʫʰʘʿ ʜʘ ʩʝ ʧʦʩʪʘʚʝ ʦʜʨʝʹʝʥʠ ʩʪʘʥʜʘʨʜʠ ʧʦʩʪʫʧʘˁʘ ʢʘʜ ʿʝ ʨʝʯ ʦ ʚʨʰʝˁʫ ʫʩʣʫʛʘ 

ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʰʪʦ ʩʚʘʢʘʢʦ ʜʦʧʨʠʥʦʩʠ ʧʨʘʚʥʦʿ ʩʠʛʫʨʥʦʩʪʠ. 
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 Joined Cases C-83/01 P, C-93/01 P & C-94/01 P Chronopost SA, La Poste and French Republic v 

Union francaise de lô express (UFEX), DHL International, Federal express international (France) and 

CRIE [2003] ECR I-6993. 
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 ʆʜʨʝʹʝʥʠ ʘʫʪʦʨʠ ʧʦʢʫʰʘʣʠ ʩʫ ʜʘ ʜʘʿʫ ʨʝʰʝˁʘ ʟʘ ʦʚʘʿ ʧʨʦʙʣʝʤ ʥʝʢʦʥʟʠʩʪʝʥʪʥʦʩʪʠ. ʆ ʪʦʤʝ ʚʠʜʠ 
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State Aid Law Quarterly 683, 2006. 
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 Szyszczak, E., op.cit., ʩʪʨ. 234. 
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ɼʨʫʛʦ, ʦʚʦʤ ʦʜʣʫʢʦʤ ʩʫ ʧʦʩʪʘʚˀʝʥʠ ʦʜʨʝʹʝʥʠ ʧʨʦʮʝʜʫʨʘʣʥʠ ʟʘʭʪʝʚʠ ʫ ʧʦʛʣʝʜʫ 

ʢʦʤʧʝʥʟʘʮʠʿʝ. ɹʝʟ ʦʙʟʠʨʘ ʥʘ ʪʝʰʢʦ˂ʝ ʫ ʧʦʛʣʝʜʫ ʝʛʟʘʢʪʥʝ ʧʨʠʤʝʥʝ, ˁʠʭʦʚʦ 

ʫʚʦʹʝˁʝ ʦʤʦʛʫ˂ʘʚʘ ʦʩʪʚʘʨʠʚʘˁʝ ʢʦʥʪʨʦʣʝ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ, ʧʦʩʝʙʥʦ ʟʙʦʛ ʪʦʛʘ 

ʰʪʦ ʩʫ ʧʨʦʮʝʜʫʨʘʣʥʠ ʟʘʭʪʝʚʠ ʫʥʘʧʨʝʜ ʜʝʬʠʥʠʩʘʥʠ. ʉʣʠʯʥʘ ʩʠʪʫʘʮʠʿʘ ʿʝ ʠ ʩʘ 

ʯʝʪʚʨʪʠʤ ʫʩʣʦʚʦʤ, ʢʦʿʠ ʪʘʢʦʹʝ ʠʤʘ ʫ ʦʜʨʝʹʝʥʦʿ ʤʝʨʠ ʧʨʦʮʝʜʫʨʘʣʥʠ ʢʘʨʘʢʪʝʨ, ʘ  

ʦʜʥʦʩʠ ʩʝ ʥʘ ʠʟʙʦʨ ʦʧʝʨʘʪʦʨʘ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʉ ʪʠʤ ʫ 

ʚʝʟʠ, ʤʦʞʝ ʩʝ ʧʨʠʭʚʘʪʠʪʠ ʜʘ ʪʝʥʜʝʨʩʢʘ ʧʨʦʮʝʜʫʨʘ ʥʠʿʝ ʩʘʚʨʰʝʥʘ ʠ ʜʘ ʥʦʩʠ ʩʘ 

ʩʦʙʦʤ ʦʜʨʝʹʝʥʝ ʥʝʜʦʩʪʘʪʢʝ, ʘʣʠ ʠʧʘʢ ʦʤʦʛʫ˂ʘʚʘ ʜʘ ʩʝ, ʫ ʥʘʿʚʝ˂ʝʤ ʙʨʦʿ ʫ ʩʣʫʯʘʿʝʚʘ, 

ʠʟʘʙʝʨʝ ʥʘʿʙʦˀʠ Ăʠʛʨʘʯñ ʢʦʿʠ ˂ʝ ʚʨʰʠʪʠ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʘ 

ʠʩʪʦʚʨʝʤʝʥʦ ʤʦʞʝ ʦʤʦʛʫ˂ʠʪʠ ʠ ʜʘ ʢʦʤʧʝʥʟʘʮʠʿʘ ʟʘ ʦʙʘʚˀʘˁʝ ʦʚʠʭ ʫʩʣʫʛʘ ʥʝ ʙʫʜʝ 

ʧʨʝʪʝʨʘʥʘ. ʆʚʦ ʧʦʩʝʙʥʦ ʜʦʙʠʿʘ ʥʘ ʟʥʘʯʘʿʫ ʫʢʦʣʠʢʦ ʩʝ ʥʘ ʪʝʥʜʝʨʫ ʧʦʿʘʚʝ ʫʯʝʩʥʠʮʠ 

ʠʟ ʜʨʫʛʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʿʝʨ ʙʠ ʦʥʝʤʦʛʫ˂ʘʚʘˁʝ ʧʦʪʦˁʠʤ ʩʫʙʿʝʢʪʠʤʘ ʜʘ ʧʦʙʝʜʝ ʥʘ 

ʪʝʥʜʝʨʫ ʙʠʦ ʠʟʨʘʟ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. ɿʘʢˀʫʯʘʢ ʿʝ ʜʘ ʩʫ ʧʨʦʮʝʜʫʨʘʣʥʠ ʟʘʭʪʝʚʠ 

ʦʧʨʘʚʜʘʥʠ ʢʘʜ ʩʝ ʫʟʤʫ ʫ ʦʙʟʠʨ ʢʘʢʦ ˁʠʭʦʚʠ ʧʦʟʠʪʠʚʥʠ, ʪʘʢʦ ʠ ˁʠʭʦʚʠ ʥʝʛʘʪʠʚʥʠ 

ʝʬʝʢʪʠ.  

ʅʘ ʢʨʘʿʫ, ʤʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʿʝ ʩʣʫʯʘʿ Altmark ʧʨʝʜʩʪʘʚˀʘʦ ʧʦʢʫʰʘʿ ʜʘ ʩʝ 

ʫʩʪʘʥʦʚʝ ʢʘʢʚʠ-ʪʘʢʚʠ ʧʨʠʥʮʠʧʠ ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʜʘ ʣʠ ʢʦʤʧʝʥʟʘʮʠʿʘ ʟʘ 

ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂, ʠʣʠ 

ʥʝ. ʅʝ ʤʦʞʝ ʩʝ ʪʚʨʜʠʪʠ ʜʘ ʩʫ ʨʝʰʝˁʘ ʫ ʦʚʦʿ ʦʜʣʫʮʠ ʩʘʚʨʰʝʥʘ, ʘʣʠ ʠʧʘʢ ʧʨʫʞʘʿʫ 

ʦʩʥʦʚʫ ʟʘ ʧʦʩʪʫʧʘˁʝ ʫ ʙʫʜʫ˂ʠʤ ʩʠʪʫʘʮʠʿʘʤʘ. ʅʘʨʘʚʥʦ, ʤʦʨʘ ʩʝ ʙʠʪʠ ʜʦʩʪʘ ʦʧʨʝʟʘʥ 

ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʜʘ ʣʠ ʩʫ ʠʩʧʫˁʝʥʠ ʩʚʠ ʫʩʣʦʚʠ ʥʘʚʝʜʝʥʠ ʫ ʦʚʦʿ ʦʜʣʫʮʠ, ʧʨʠ 

ʯʝʤʫ ˂ʝ ʩʝ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʚʨʣʦ ʯʝʩʪʦ ʩʫʩʨʝʪʘʪʠ ʩ ʤʥʦʛʠʤ ʥʝʜʦʫʤʠʮʘʤʘ ʫ ʚʝʟʠ 

ʩ ʪʠʤ. 

 

5.2.1 ʋʪʠʮʘʿ ʠ ʧʦʩʣʝʜʠʮʝ ʩʣʫʯʘʿʘ Altmark 

 

ʉ ʦʙʟʠʨʦʤ ʥʘ ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ʦʚʘʿ ʩʣʫʯʘʿ ʧʨʝʜʩʪʘʚˀʘʦ ʧʨʝʢʨʝʪʥʠʮʫ ʠ ʙʠʦ 

ʧʨʝʜʤʝʪ ʙʨʦʿʥʠʭ ʢʦʤʝʥʪʘʨʘ, ʦʥʜʘ ʿʝ ʣʦʛʠʯʥʦ ʜʘ ʿʝ ʦʥ ʫʪʠʮʘʦ ʥʘ ʧʨʘʢʩʫ 

ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʫ ʙʫʜʫ˂ʥʦʩʪʠ. ʊʘʢʦ, ʧʨʠʥʮʠʧʠ ʠʟ ʩʣʫʯʘʿʘ Altmark ʧʨʠʤʝˁʝʥʠ 
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ʩʫ ʢʘʩʥʠʿʝ ʫ ʩʣʫʯʘʿʫ Enirisorse
350

, ʛʜʝ ʿʝ ʉʫʜ ʫʪʚʨʜʠʦ ʜʘ ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ, ʮʠʪʠʨʘʿʫ˂ʠ ʧʨʠʪʦʤ ʧʦʤʝʥʫʪʝ ʫʩʣʦʚʝ. ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʩʣʫʯʘʿʫ Ireland v. 

Commission
351

 ʙʠʣʦ ʿʝ ʨʝʯʠ ʦ ʬʠʥʘʥʩʠʨʘˁʫ ʧʨʦʤʦʚʠʩʘˁʘ ʩʠʛʫʨʥʦʩʪʠ ʩʥʘʙʜʝʚʘˁʘ 

ʝʣʝʢʪʨʠʯʥʦʤ ʝʥʝʨʛʠʿʦʤ. ʂʦʤʠʩʠʿʘ ʿʝ ʫʪʚʨʜʠʣʘ ʜʘ ʩʫ ʫʩʣʦʚʠ ʠʟ ʩʣʫʯʘʿʘ Altmark 

ʠʩʧʫˁʝʥʠ, ʢʘʦ ʠ ʜʘ ʿʝ ʧʨʠʤʝˁʝʥʘ ʪʨʘʥʩʧʘʨʝʥʪʥʘ ʠ ʥʝʜʠʩʢʨʠʤʠʥʘʪʦʨʩʢʘ 

ʧʨʦʮʝʜʫʨʘ. ʊʦ ʿʝ ʙʠʣʦ ʜʦʚʦˀʥʦ ʜʘ ʩʝ ʠʟʚʝʜʝ ʧʦʟʠʪʠʚʘʥ ʩʪʘʚ ʦ ˁʠʭʦʚʦʿ 

ʠʩʧʫˁʝʥʦʩʪʠ. ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ Dorsal
352
, ʛʜʝ ʿʝ ʂʦʤʠʩʠʿʘ ʟʘʢˀʫʯʠʣʘ ʜʘ 

ʿʝ ʫʩʣʦʚ ʠʟ ʩʣʫʯʘʿʘ Altmark ʫ ʧʦʛʣʝʜʫ ʧʨʦʮʝʥʝ ʠʟʥʦʩʘ ʢʦʤʧʝʥʟʘʮʠʿʝ, ʥʘ ʙʘʟʠ 

ʪʨʦʰʢʦʚʘ Ăʪʠʧʠʯʥʦʛñ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʝ ʜʦʙʨʦ ʧʦʩʣʫʿʝ ʠ ʢʦʿʝ ʿʝ ʘʜʝʢʚʘʪʥʦ 

ʦʧʨʝʤˀʝʥʦ, ʠʩʧʫˁʝʥ. ʄʝʹʫʪʠʤ, ʫ ʩʣʫʯʘʿʫ Deutsche Post
353

, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʫʟʝʣʘ 

ʩʪʘʚ ʜʘ ʩʫ ʤʝʨʝ ʥʝʤʘʯʢʝ ʚʣʘʜʝ ʫ ʚʝʟʠ ʩʘ ʫʩʣʫʛʘʤʘ ʥʝʤʘʯʢʝ ʧʦʰʪʝ ʙʠʣʝ 

ʠʥʢʦʤʧʘʪʠʙʠʣʥʝ ʩʘ ʟʘʿʝʜʥʠʯʢʠʤ (ʩʘʜʘ ʫʥʫʪʨʘʰˁʠʤ) ʪʨʞʠʰʪʝʤ. ʉʫʜ ʧʨʚʝ 

ʠʥʩʪʘʥʮʝ ʿʝ ʧʨʝʜʤʝʪʥʫ ʦʜʣʫʢʫ ʧʦʥʠʰʪʠʦ, ʿʝʨ ʢʦʤʧʝʥʟʘʮʠʿʘ ʦʧʝʨʘʪʦʨʫ ʟʘ 

ʦʙʘʚˀʘˁʝ ʧʦʰʪʘʥʩʢʠʭ ʫʩʣʫʛʘ ʥʠʿʝ ʙʠʣʘ ʧʨʝʪʝʨʘʥʘ, ʦʜʥʦʩʥʦ ˁʝʥ ʠʟʥʦʩ ʥʠʿʝ 

ʧʨʝʤʘʰʠʚʘʦ ʤʠʥʠʤʘʣʥʝ ʪʨʦʰʢʦʚʝ ʢʦʿʠ ʩʫ ʧʨʝʪʨʧˀʝʥʠ ʫ ʚʨʰʝˁʫ ʧʦʰʪʘʥʩʢʠʭ 

ʫʩʣʫʛʘ. ʉʪʦʛʘ, ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʿʝ ʠʩʧʨʘʚʥʦ ʟʘʢˀʫʯʠʦ ʜʘ ʩʝ ʦʚʜʝ ʥʝ ʨʘʜʠ ʦ 

ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʩʤʠʩʣʫ ʯʣʘʥʘ 87(1) ʋʛʦʚʦʨʘ ʦ ɽɿ (ʦʜʥʦʩʥʦ ʯʣʘʥʘ 107. ʋʌɽʋ). 

ʇʦʨʝʜ ʥʝʧʦʩʨʝʜʥʦʛ ʫʪʠʮʘʿʘ ʥʘ ʧʨʘʢʪʠʯʥʦ ʧʦʩʪʫʧʘˁʝ, ʦʚʘʿ ʩʣʫʯʘʿ ʿʝ 

ʧʨʝʜʩʪʘʚˀʘʦ Ăʠʥʠʮʠʿʘʣʥʫ ʢʘʧʠʩʣʫñ ʟʘ ʫʩʚʘʿʘˁʝ ʩʚʦʿʝʚʨʩʥʦʛ Ăʧʘʢʝʪʘñ ʘʢʘʪʘ, ʢʦʿʠʤ 

ʿʝ ʂʦʤʠʩʠʿʘ ʪʝʞʠʣʘ ʜʘ ʙʣʠʞʝ ʫʪʚʨʜʠ ʫʩʣʦʚʝ ʧʦʜ ʢʦʿʠʤʘ ˂ʝ ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʚʠʜʫ 

ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʙʠʪʠ 

ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ (ʪʘʢʦʟʚʘʥʠ Ăa regulatory approachñ). ʊʫ 

ʪʨʝʙʘ ʩʧʦʤʝʥʫʪʠ ʆʜʣʫʢʫ ʂʦʤʠʩʠʿʝ ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʘ 86(2) ʋʛʦʚʦʨʘ ʦ ɽɿ ʥʘ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʿʘʚʥʫ ʫʩʣʫʛʫ ʜʘʪʫ ʥʝʢʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ, 

ʢʦʿʠʤʘ ʿʝ ʧʦʚʝʨʝʥʦ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
354
, ʆʢʚʠʨ ʟʘ 
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ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʿʘʚʥʝ ʫʩʣʫʛʝ
355

 ʠ ɼʠʨʝʢʪʠʚʫ ʦ 

ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʬʠʥʘʥʩʠʿʩʢʠʭ ʦʜʥʦʩʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʠ ʿʘʚʥʠʭ 

ʧʨʝʜʫʟʝ˂ʘ ʢʘʦ ʠ ʬʠʥʘʥʩʠʿʩʢʫ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪ ʫʥʫʪʘʨ ʠʟʚʝʩʥʠʭ ʧʨʝʜʫʟʝ˂ʘ
356

.  

ʄʝʹʫʪʠʤ, ʧʦʢʘʟʘʣʦ ʩʝ ʜʘ ʫ ʚʘʞʝ˂ʠʤ ʦʜʨʝʜʙʘʤʘ ʧʦʩʪʦʿʝ ʟʥʘʯʘʿʥʝ ʥʝʿʘʩʥʦ˂ʝ. 

ʇʨʝ ʩʚʝʛʘ, ʿʘʚʠʣʝ ʩʫ ʩʝ ʜʠʣʝʤʝ ʫ ʧʦʛʣʝʜʫ ʨʘʟʣʠʢʦʚʘˁʘ ʝʢʦʥʦʤʩʢʠʭ ʦʜ 

ʥʝʝʢʦʥʦʤʩʢʠʭ ʘʢʪʠʚʥʦʩʪʠ. ɼʘˀʝ, ʩʧʦʨʥʘ ʿʝ ʙʠʣʘ ʢʚʘʣʠʬʠʢʘʮʠʿʘ ʦʜʨʝʹʝʥʠʭ 

ʝʥʪʠʪʝʪʘ ʢʘʦ ʧʨʝʜʫʟʝ˂ʘ, ʫʩʣʦʚʠ ʧʦʜ ʢʦʿʠʤʘ ʢʦʤʧʝʥʟʘʮʠʿʘ ʟʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʥʘ ʣʦʢʘʣʥʦʤ ʥʠʚʦʫ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʠʟʤʝʹʫ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ, ʢʘʦ ʠ ʟʘʭʪʝʚʠ ʢʦʿʝ ʿʘʚʥʝ ʚʣʘʩʪʠ ʤʦʨʘʿʫ ʩʣʝʜʠʪʠ ʢʘʜʘ ʧʦʚʝʨʘʚʘʿʫ 

ʧʨʝʜʫʟʝ˂ʫ ʚʨʰʝˁʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʅʘʿʟʘʜ, ʧʦʩʪʦʿʘʣʘ ʩʫ 

ʥʝʨʘʟʫʤʝʚʘˁʘ ʠ ʫ ʧʦʛʣʝʜʫ ʫʩʣʦʚʘ ʧʦʜ ʢʦʿʠʤʘ ʜʘʚʘˁʝ ʢʦʤʧʝʥʟʘʮʠʿʝ ʧʦ ʦʩʥʦʚʫ 

ʚʨʰʝˁʘ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʥʝ˂ʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʜʨʞʘʚʥʫ 

ʧʦʤʦ˂, ʫʩʣʝʜ ʪʦʛʘ ʰʪʦ ʿʝ ʥʘʿʧʦʚʦˀʥʠʿʠ ʚʨʰʠʣʘʮ ʦʜʘʙʨʘʥ ʥʘ ʦʩʥʦʚʫ ʪʝʥʜʝʨʘ ʠ 

ʩʣʠʯʥʦ
357

.  

ɿʙʦʛ ʪʦʛʘ, ʂʦʤʠʩʠʿʘ ʿʝ ʟʘʪʨʘʞʠʣʘ ʦʜ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʜʘ ʧʦʜʥʝʩʫ ʠʟʚʝʰʪʘʿ ʦ 

ʧʨʠʤʝʥʠ ʚʘʞʝ˂ʝʛ Ăʧʘʢʝʪʘñ ʦʜʨʝʜʘʙʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ ʦʚʦʿ ʦʙʣʘʩʪʠ, ʜʘ ʙʠ 

2011. ʛʦʜʠʥʝ ʧʦʢʨʝʥʫʣʘ ʠ ʿʘʚʥʝ ʢʦʥʩʫʣʪʘʮʠʿʝ ʦ ʪʦʤʝ. ʊʦ ʿʝ ʨʝʟʫʣʪʠʨʘʣʦ 

ʜʦʥʦʰʝˁʝʤ ʥʦʚʠʭ ʘʢʘʪʘ ʫ ʦʙʣʘʩʪʠ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʊʦ ʩʫ: 

ʆʜʣʫʢʘ ʂʦʤʠʩʠʿʝ ʦ ʧʨʠʤʝʥʠ ʯʣʘʥʘ 106(2) ʋʌɽʋ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ 

ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʿʘʚʥʫ ʫʩʣʫʛʫ ʜʘʪʫ ʥʝʢʠʤ ʧʨʝʜʫʟʝ˂ʠʤʘ, ʢʦʿʠʤʘ ʿʝ ʧʦʚʝʨʝʥʦ ʚʨʰʝˁʝ 

ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʆʜʣʫʢʘ)
358
, ʆʢʚʠʨ ʟʘ 

ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʿʘʚʥʝ ʫʩʣʫʛʝ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ʆʢʚʠʨ)
359

, 

ʆʙʘʚʝʰʪʝˁʝ ʂʦʤʠʩʠʿʝ ʦ ʧʨʠʤʝʥʠ ʧʨʘʚʠʣʘ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ ʥʘ ʢʦʤʧʝʥʟʘʮʠʿʫ ʜʘʪʫ 
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ʟʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ
360
. ʇʦʨʝʜ ʦʚʠʭ ʘʢʘʪʘ, ʠ ʜʘˀʝ 

ʚʘʞʠ ɼʠʨʝʢʪʠʚʘ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʬʠʥʘʥʩʠʿʩʢʠʭ ʦʜʥʦʩʘ ʠʟʤʝʹʫ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ 

ʠ ʿʘʚʥʠʭ ʧʨʝʜʫʟʝ˂ʘ ʢʘʦ ʠ ʬʠʥʘʥʩʠʿʩʢʦ ʿ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʫʥʫʪʘʨ ʠʟʚʝʩʥʠʭ 

ʧʨʝʜʫʟʝ˂ʘ (ʫ ʜʘˀʝʤ ʪʝʢʩʪʫ: ɼʠʨʝʢʪʠʚʘ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ)
361

. ʄʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʩʫ 

ʦʚʠ ʘʢʪʠ ʜʦʥʝʪʠ ʢʘʦ ʨʝʟʫʣʪʘʪ ʞʝˀʝ ʂʦʤʠʩʠʿʝ ʜʘ ʫʤʘˁʠ ʪʝʰʢʦ˂ʝ ʫ ʧʦʛʣʝʜʫ 

ʥʦʪʠʬʠʢʘʮʠʿʝ ʠ ʧʨʫʞʠ ʩʚʦʿʝʚʨʩʥʝ ʩʤʝʨʥʠʮʝ ʫ ʪʦʤ ʧʦʛʣʝʜʫ. 

ʆʜʣʫʢʘ ʩʝ ʧʨʠʤʝˁʫʿʝ ʥʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ ʫ ʦʙʣʠʢʫ ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʚʨʰʝˁʝ 

ʿʘʚʥʠʭ ʫʩʣʫʛʘ, ʜʦʜʝˀʝʥʫ ʧʨʝʜʫʟʝ˂ʠʤʘ ʢʦʿʠʤʘ ʿʝ ʧʦʚʝʨʝʥʦ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ. ʋ ʩʣʫʯʘʿʫ ʜʘ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʠʩʧʫˁʘʚʘ ʫʩʣʦʚʝ 

ʧʦʩʪʘʚˀʝʥʝ ʫ ʆʜʣʫʮʠ, ʂʦʤʠʩʠʿʘ ˂ʝ ʿʝ ʩʤʘʪʨʘʪʠ ʢʦʤʧʘʪʠʙʠʣʥʦʤ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ. ʀʩʪʦʚʨʝʤʝʥʦ, ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʩʝ ʠʟʫʟʠʤʘʿʫ ʦʜ ʦʙʘʚʝʟʝ ʜʘ ʧʨʝʜʤʝʪʥʫ 

ʧʦʤʦ˂ ʥʦʪʠʬʠʢʫʿʫ ʂʦʤʠʩʠʿʠ
362
. ɱʝʜʘʥ ʦʜ ʫʩʣʦʚʘ ʟʘ ʦʩʣʦʙʘʹʘˁʝ ʦʜ ʦʙʘʚʝʟʝ 

ʥʦʪʠʬʠʢʘʮʠʿʝ ʦʜʥʦʩʠ ʩʝ ʥʘ ʠʟʥʦʩ ʢʦʤʧʝʥʟʘʮʠʿʝ. ʇʨʝʤʘ ʆʜʣʫʮʠ, ʢʦʤʧʝʥʟʘʮʠʿʘ ʟʘ 

ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʥʝ ʩʤʝ ʧʨʝʣʘʟʠʪʠ 15 ʤʠʣʠʦʥʘ ʝʚʨʘ, 

ʠʟʫʟʠʤʘʿʫ˂ʠ ʪʨʘʥʩʧʦʨʪ ʠ ʪʨʘʥʩʧʦʨʪʥʫ ʠʥʬʨʘʩʪʨʫʢʪʫʨʫ
363

. ʇʦʩʪʘʚˀʝʥʠ ʧʨʘʛ ʿʝ 

ʜʚʦʩʪʨʫʢʦ ʥʠʞʠ ʫ ʦʜʥʦʩʫ ʥʘ ʨʘʥʠʿʫ ʆʜʣʫʢʫ ʂʦʤʠʩʠʿʝ ʠʟ 2005. ʛʦʜʠʥʝ, ʢʘʜʘ ʿʝ ʦʥ 

ʠʟʥʦʩʠʦ 30 ʤʠʣʠʦʥʘ ʝʚʨʘ. ʈʘʥʠʿʝ ʚʠʩʦʢ ʧʨʘʛ ʦʤʦʛʫ˂ʘʚʘʦ ʿʝ ʜʘ ʩʝ ʦʜ ʦʙʘʚʝʟʝ 

ʥʦʪʠʬʠʢʘʮʠʿʝ ʠʟʫʟʤʫ ʫʛʦʚʦʨʠ ʚʝʣʠʢʝ ʚʨʝʜʥʦʩʪʠ, ʦʜ ʟʥʘʯʘʿʘ ʟʘ ʫʥʫʪʨʘʰˁʝ 

ʪʨʞʠʰʪʝ. ʉʪʦʛʘ, ʦʚʦ ʨʝʰʝˁʝ ʿʝ ʩʘʩʚʠʤ ʥʘ ʤʝʩʪʫ. ʋʢʦʣʠʢʦ ʥʦʚʯʘʥʠ ʧʨʘʛʦʚʠ 

ʧʦʩʪʘʚˀʝʥʠ ʆʜʣʫʢʦʤ ʥʠʩʫ ʠʩʧʫˁʝʥʠ, ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʿʝ ʥʦʪʠʬʠʢʘʮʠʿʘ ʢʦʤʧʝʥʟʘʮʠʿʝ 

ʦʙʘʚʝʟʥʘ. ʆʥʘ ʩʝ ʤʦʨʘ ʠʟʚʨʰʠʪʠ ʫʥʘʧʨʝʜ ʂʦʤʠʩʠʿʠ, ʢʘʢʦ ʙʠ ʩʝ ʥʘ ʢʨʘʿʫ ʫʪʚʨʜʠʣʦ 

ʜʘ ʣʠ ʿʝ ʦʥʘ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʊʦ ˂ʝ ʩʝ ʠʟʚʨʰʠʪʠ ʫ ʩʢʣʘʜʫ 

ʩʘ ʆʢʚʠʨʦʤ. ʆʜʣʫʢʘ ʠʟʫʟʠʤʘ ʦʜ ʦʙʘʚʝʟʝ ʥʦʪʠʬʠʢʘʮʠʿʝ ʂʦʤʠʩʠʿʠ ʩʚʝ ʫʩʣʫʛʝ 

ʩʦʮʠʿʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ. ʋ ʪʦʤ ʩʤʠʩʣʫ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʨʘʜʠ ʦ ʫʩʣʫʛʘʤʘ ʦʜ ʦʧʰʪʝʛ 

ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʢʦʿʝ ʠʩʧʫˁʘʚʘʿʫ ʩʦʮʠʿʘʣʥʝ ʧʦʪʨʝʙʝ ʫ ʧʦʛʣʝʜʫ: ʟʜʨʘʚˀʘ ʠ 

                                                           
360

 Communication from the Commission on the application of the European Union State aid rules to 

compensation granted for the provision of services of general economic interest, OJ 2012/C 8/02 
361

 Commission Directive 2006/111/EC of 16 November 2006 on the transparency of financial relations 

between Member States and public undertakings as well as on financial transparency within certain 
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362
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ʜʫʛʦʨʦʯʥʝ ʙʨʠʛʝ, ʙʨʠʛʝ ʦ ʜʝʮʠ, ʧʨʠʩʪʫʧʘ ʠ ʨʝʠʥʪʝʛʨʘʮʠʿʠ ʥʘ ʪʨʞʠʰʪʝ 

ʟʘʧʦʰˀʘʚʘˁʘ, ʩʦʮʠʿʘʣʥʦʛ ʩʪʘʥʦʚʘˁʘ ʠ ʥʝʛʝ ʠ ʩʦʮʠʿʘʣʥʝ ʠʥʢʣʫʟʠʿʝ ʨʘˁʠʚʠʭ 

ʛʨʫʧʘ
364

. ɺʨʝʜʥʦʩʪ ʢʦʤʧʝʥʟʘʮʠʿʝ ʥʝ ʩʤʝ ʧʨʝʣʘʟʠʪʠ ʠʟʥʦʩ ʢʦʿʠ ʿʝ ʥʫʞʘʥ ʟʘ 

ʧʦʢʨʠʚʘˁʝ ʪʨʦʰʢʦʚʘ, ʫ ʥʝʪʦ ʠʟʥʦʩʫ, ʧʨʝʪʨʧˀʝʥʠʭ ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʫʩʣʫʛʘ ʦʜ 

ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʫʢˀʫʯʫʿʫ˂ʠ ʨʘʟʫʤʥʫ ʜʦʙʠʪ. ʀʩʪʦʚʨʝʤʝʥʦ, ʜʨʞʘʚʝ 

ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʦʩʠʛʫʨʘʪʠ ʜʘ ʧʨʝʜʫʟʝ˂ʘ, ʢʦʿʘ ʚʨʰʝ ʧʨʝʜʤʝʪʥʝ ʫʩʣʫʛʝ, ʥʝ ʧʨʠʤʝ 

ʧʨʝʚʝʣʠʢʠ ʠʟʥʦʩ ʢʦʤʧʝʥʟʘʮʠʿʝ (overcompensation)
365

. 

ʇʨʘʚʠʣʘ ʩʘʜʨʞʘʥʘ ʫ ʆʢʚʠʨʫ ʩʝ ʧʨʠʤʝˁʫʿʫ ʥʘ ʢʦʤʧʝʥʟʘʮʠʿʝ ʟʘ ʚʨʰʝˁʝ 

ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʫʢʦʣʠʢʦ ʩʝ ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʢʦʿʘ 

ʥʠʿʝ ʦʙʫʭʚʘ˂ʝʥʘ ʆʜʣʫʢʦʤ
366

. ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʆʜʣʫʢʝ, ʜʨʞʘʚʥʘ ʧʦʤʦ˂ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ 

ʩʝ ʤʦʨʘ ʥʦʪʠʬʠʢʦʚʘʪʠ ʂʦʤʠʩʠʿʠ. ɿʘʿʝʜʥʠʯʢʘ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘ ʠ ʿʝʜʥʦʛ ʠ ʜʨʫʛʦʛ 

ʘʢʪʘ ʿʝ ʰʪʦ ʦʙʘ ʧʨʦʧʠʩʫʿʫ ʫʩʣʦʚʝ ʧʦʜ ʢʦʿʠʤʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ ʜʘ ʿʝ ʢʦʤʧʝʥʟʘʮʠʿʘ ʟʘ 

ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ 

ʪʨʞʠʰʪʝʤ. ʅʦʚʠʥʝ ʫ ʦʜʥʦʩʫ ʥʘ ʧʨʝʪʭʦʜʥʠ ʆʢʚʠʨ ʠʟ 2005. ʛʦʜʠʥʝ ʩʫ ʩʣʝʜʝ˂ʝ: ʘ) 

ʧʨʦʧʠʩʘʥʘ ʿʝ ʧʨʝʮʠʟʥʠʿʘ ʤʝʪʦʜʦʣʦʛʠʿʘ ʟʘ ʦʜʨʝʹʠʚʘˁʝ ʠʟʥʦʩʘ ʢʦʤʧʝʥʟʘʮʠʿʝ; ʙ) 

ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʦʙʘʚʝʟʘ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʜʘ ʫʚʝʜʫ ʧʦʜʩʪʠʮʘʿʝ ʟʘ ʝʬʠʢʘʩʥʦʩʪ ʫ 

ʤʝʭʘʥʠʟʤʝ ʢʦʤʧʝʥʟʘʮʠʿʝ; ʚ) ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʩʫ ʦʙʘʚʝʟʥʝ ʜʘ ʩʝ ʫʩʢʣʘʜʝ ʩʘ 

ʧʨʘʚʠʣʠʤʘ ʋʥʠʿʝ ʦ ʿʘʚʥʠʤ ʥʘʙʘʚʢʘʤʘ; ʛ) ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʤʦʨʘʿʫ ʦʙʝʟʙʝʜʠʪʠ ʿʝʜʥʘʢ 

ʪʨʝʪʤʘʥ ʩʫʙʿʝʢʘʪʘ ʢʦʿʠ ʚʨʰʝ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʫ ʧʦʛʣʝʜʫ 

ʦʜʨʝʹʠʚʘˁʘ ʚʠʩʠʥʝ ʢʦʤʧʝʥʟʘʮʠʿʝ
367

. 

ʆʢʚʠʨ, ʪʘʢʦʹʝ, ʧʨʦʧʠʩʫʿʝ ʜʘ ʠʟʥʦʩ ʢʦʤʧʝʥʟʘʮʠʿʝ ʥʝ ʩʤʝ ʧʨʝʤʘʰʠʪʠ ʦʥʦ ʰʪʦ 

ʿʝ ʥʫʞʥʦ ʟʘ ʧʦʢʨʠ˂ʝ ʥʝʪʦ ʪʨʦʰʢʦʚʘ ʚʨʰʝˁʘ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ 

ʠʥʪʝʨʝʩʘ, ʫʢˀʫʯʫʿʫ˂ʠ ʠ ʨʘʟʫʤʥʫ ʜʦʙʠʪ. ʋʢʦʣʠʢʦ ʩʝ ʜʦʜʝʣʠ ʢʦʤʧʝʥʟʘʮʠʿʘ ʯʠʿʠ ʿʝ 

ʠʟʥʦʩ ʚʠʰʠ ʦʜ ʜʦʟʚʦˀʝʥʦʛ, ʪʘʜʘ ˂ʝ ʩʝ ʨʘʜʠʪʠ ʦ ʠʥʢʦʤʧʘʪʠʙʠʣʥʦʿ ʜʨʞʘʚʥʦʿ 

ʧʦʤʦ˂ʠ
368

. ʄʝʹʫʪʠʤ, ʫʢʦʣʠʢʦ ʂʦʤʠʩʠʿʘ ʧʨʦʮʝʥʠ ʜʘ ʩʫ ʠ ʜʘˀʝ ʧʨʠʩʫʪʥʘ ʦʟʙʠˀʥʘ 
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ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʠʤʘ ʧʨʘʚʦ ʜʘ ʥʘʣʦʞʠ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ 

ʧʨʝʜʫʟʠʤʘˁʝ ʤʝʨʘ ʫ ʮʠˀʫ ˁʠʭʦʚʦʛ ʫʙʣʘʞʘʚʘˁʘ
369

.   

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʋ ɼʠʨʝʢʪʠʚʠ ʦ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʿʝ ʪʘʢʦʹʝ ʜʦʰʣʦ ʜʦ 

ʠʟʚʝʩʥʠʭ ʧʨʦʤʝʥʘ. ʎʠˀ ʿʝ ʙʠʦ ʜʘ ʩʝ ʦʩʠʛʫʨʘ ʿʘʩʥʦ ʦʜʚʘʿʘˁʝ ʪʨʦʰʢʦʚʘ ʢʦʿʠ ʩʫ 

ʥʘʩʪʘʣʠ ʢʘʦ ʨʝʟʫʣʪʘʪ ʦʙʘʚˀʘˁʘ ʧʦʩʣʦʚʥʠʭ ʘʢʪʠʚʥʦʩʪʠ ʢʦʤʧʘʥʠʿʝ ʥʝʧʦʚʝʟʘʥʠʭ ʩʘ 

ʚʨʰʝˁʝʤ ʫʩʣʫʛʝ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʫ ʧʠʪʘˁʫ ʦʜ ʦʥʠʭ ʥʘʩʪʘʣʠʭ 

ʫʧʨʘʚʦ ʫʩʣʝʜ ʦʙʘʚˀʘˁʘ ʧʨʝʜʤʝʪʥʝ ʜʝʣʘʪʥʦʩʪʠ. ɱʘʩʥʦ, ʩʫʰʪʠʥʘ ʿʝ ʜʘ ʩʝ ʦʙʝʟʙʝʜʠ 

ʤʝʭʘʥʠʟʘʤ ʟʘ ʰʪʦ ʧʨʝʮʠʟʥʠʿʝ ʦʜʨʝʹʠʚʘˁʝ ʪʨʦʰʢʦʚʘ ʚʨʰʝˁʘ ʦʚʠʭ ʫʩʣʫʛʘ, ʢʘʢʦ ʙʠ 

ʩʝ ʤʦʛʣʦ ʢʘʩʥʠʿʝ ʧʨʦʮʝʥʠʪʠ ʜʘ ʣʠ ʠʟʥʦʩ ʢʦʤʧʝʥʟʘʮʠʿʝ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ ʧʦʤʦ˂ 

ʠʣʠ ʥʝ, ʘʣʠ ʠ ʠʟʙʝ˂ʠ ʫʢʨʰʪʝʥʦ ʩʫʙʚʝʥʮʠʦʥʠʩʘˁʝ.  

ɹʠʣʦ ʢʘʢʦ ʙʠʣʦ, ʜʦ ʧʨʠʤʝʥʝ ʦʚʠʭ ʘʢʘʪʘ ʜʦ˂ʠ ˂ʝ ʦʥʜʘ ʢʘʜʘ ʩʝ ʥʝ ʠʩʧʫʥʝ 

ʫʩʣʦʚʠ ʧʦʩʪʘʚˀʝʥʠ ʫ ʦʜʣʫʮʠ ʫ ʩʣʫʯʘʿʫ Altmark, ʘʣʠ ʫʢʦʣʠʢʦ ʩʝ ʠʟ ʥʝʢʦʛ ʨʘʟʣʦʛʘ ʥʝ 

ʧʨʠʤʝʥʝ ʥʠ ʦʚʠ ʘʢʪʠ, ʪʘʜʘ ʥʘ ʩʮʝʥʫ ʩʪʫʧʘʿʫ ʧʨʝʦʩʪʘʣʘ ʧʨʘʚʠʣʘ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. 

ʅʘ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʿʝ, ʢʘʦ ʰʪʦ ʿʝ ʚʝ˂ ʨʘʥʠʿʝ ʧʦʤʝʥʫʪʦ, ʜʘ ʩʘʤʝ ʦʜʨʝʜʝ ʰʪʘ ˂ʝ 

ʩʝ ʩʤʘʪʨʘʪʠ ʫʩʣʫʛʦʤ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ, ʢʘʦ ʠ ʩʘʜʨʞʠʥʫ ʪʝ ʫʩʣʫʛʝ. 

ʆʥʝ ʧʦʤʝʥʫʪʝ ʫʩʣʫʛʝ ʤʦʛʫ ʚʨʰʠʪʠ ʩʘʤʝ, ʠʣʠ ʠʭ ʧʦʚʝʨʠʪʠ ʧʨʠʚʘʪʥʠʤ 

ʢʦʤʧʘʥʠʿʘʤʘ. ʋʢʦʣʠʢʦ ʩʝ ʦʜʣʫʯʝ ʟʘ ʧʦʪʦˁʫ ʚʘʨʠʿʘʥʪʫ, ʪʘʜʘ ʩʝ ʤʦʛʫ ʦʧʨʝʜʝʣʠʪʠ ʜʘ 

ʠʟʘʙʝʨʫ ʥʘʿʙʦˀʝʛ ʦʧʝʨʘʪʦʨʘ ʧʫʪʝʤ ʪʝʥʜʝʨʘ ʠʣʠ ʥʘ ʥʝʢʠ ʜʨʫʛʠ ʥʘʯʠʥ, ʢʦʨʠʰ˂ʝˁʝʤ 

ʩʪʘʥʜʘʨʜʘ Ăʪʠʧʠʯʥʦʛ ʧʨʝʜʫʟʝ˂ʘ ʢʦʿʝ ʜʦʙʨʦ ʧʦʩʣʫʿʝñ. ʊʦ ʿʝ ʥʘʨʦʯʠʪʦ ʙʠʪʥʦ, 

ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʢʦʤʧʝʥʟʘʮʠʿʫ ʟʘ ʚʨʰʝˁʝ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ 

ʯʠʿʠ ʠʟʥʦʩ ʥʝ ʩʤʝ ʙʠʪʠ ʚʠʰʠ ʦʜ ʪʨʦʰʢʦʚʘ ʫʯʠˁʝʥʠʭ ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʦʚʠʭ 

ʫʩʣʫʛʘ. ʏʠʥʠ ʩʝ ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ ʧʦʢʫʰʘʣʘ ʥʘʚʝʜʝʥʠʤ ʘʢʪʠʤʘ ʜʘ ʧʦʿʝʜʥʦʩʪʘʚʠ ʠ 

ʩʤʘˁʠ ʙʨʦʿ ʧʦʩʪʫʧʘʢʘ ʢʦʿʠ ʩʝ ʧʨʝʜ ˁʦʤ ʚʦʜʝ. ʇʨʠʪʦʤ, ʧʘʞˁʫ ʿʝ ʫʩʤʝʨʠʣʘ ʥʘ 

ʚʘʞʥʠʿʝ ʩʣʫʯʘʿʝʚʝ ʚʨʝhˁʘ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ (ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ 

ʧʦʩʪʘʚˀʝʥʝ ʧʨʘʛʦʚʝ), ʜʦʢ ʩʝ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʣʦʢʘʣʥʦʛ ʠʣʠ ʨʝʛʠʦʥʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ 

ʦʧʨʘʚʜʘʥʦ, ʘʣʠ ʥʝ ʙʝʟ ʠʟʫʟʝʪʢʘ, ʩʤʘʪʨʘ ʜʘ ʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʦʧʘʩʥʦʩʪ ʧʦ 

ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʨʦʮʝʩ ʧʘ ʩʘʤʠʤ ʪʠʤ ʥʠ ʜʨʞʘʚʥʫ ʧʦʤʦ˂. ɱʝʜʥʫ ʦʜ ʢˀʫʯʥʠʭ ʫʣʦʛʘ ʫ 

ʦʙʣʘʩʪʠ ʚʨʰʝˁʘ ʫʩʣʫʛʘ ʦʜ ʦʧʰʪʝʛ ʝʢʦʥʦʤʩʢʦʛ ʠʥʪʝʨʝʩʘ ʠʛʨʘ˂ʝ ʥʘʮʠʦʥʘʣʥʠ 

ʧʨʦʧʠʩʠ ʩʚʘʢʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʦ ʿʘʚʥʠʤ ʥʘʙʘʚʢʘʤʘ (public procurement rules), 
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 Ibidem, ʪ. 52-59. 
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ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʩʚʝ ʚʝ˂ʠ ʙʨʦʿ ʧʦʩʣʦʚʘ, ʦʜʥʦʩʥʦ ʜʝʣʘʪʥʦʩʪʠ ʢʦʿʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ 

ʧʨʝʥʦʩʝ ʥʘ ʧʨʠʚʘʪʥʠ ʩʝʢʪʦʨ. ʆʩʪʘʿʫ, ʤʝʹʫʪʠʤ, ʠ ʜʘˀʝ ʥʝʜʦʫʤʠʮʝ ʫ ʧʦʛʣʝʜʫ 

ʝʬʝʢʪʠʚʥʝ ʧʨʠʤʝʥʝ ʧʨʘʚʠʣʘ ʫ ʦʚʦʿ ʦʙʣʘʩʪʠ, ʢʘʦ ʠ ʚʝʣʠʢʘ ʜʦʟʘ ʩʧʝʢʫʣʘʪʠʚʥʦʩʪʠ 

ʢʦʿʘ ʩʝ ʤʦʞʝ ʿʘʚʠʪʠ ʧʨʠʣʠʢʦʤ ʦʧʨʝʜʝˀʠʚʘˁʘ ʜʘ ʣʠ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʟʘʠʩʪʘ 

ʨʘʜʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʠʣʠ ʥʝ.  
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ɻʃɸɺɸ V 

ɼʈɾɸɺʅɸ ʇʆʄʆɴ ʂɸʆ ɺʀɼ ʅɸʈʋʐɸɺɸɳɸ ʂʆʅʂʋʈɽʅʎʀɱɽ ʋ 

ʊʈɻʆɺʀʅʀ ɼʈɾɸɺɸ ʏʃɸʅʀʎɸ 

 

1. ʆʧʰʪʝ ʥʘʧʦʤʝʥʝ 

 

ɼʘ ʙʠ ʩʝ ʧʨʠʤʝʥʠʦ ʯʣʘʥ 107(1) ʋʌɽʋ, ʥʝʦʧʭʦʜʥʦ ʿʝ, ʜʘʢʣʝ, ʜʘ ʩʝ ʠʩʧʫʥʝ 

ʩʣʝʜʝ˂ʠ ʫʩʣʦʚʠ: 1) ʤʦʨʘ ʜʘ ʧʦʩʪʦʿʠ ʠʥʪʝʨʚʝʥʮʠʿʘ ʜʨʞʘʚʝ (ʜʠʨʝʢʪʥʦ ʠʣʠ ʢʨʦʟ 

ʜʨʞʘʚʥʝ ʠʟʚʦʨʝ); 2) ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʥʘ ʪʘʿ ʥʘʯʠʥ ʦʜʨʝʹʝʥʠ ʩʫʙʿʝʢʪʠ ʩʪʘʚʝ ʫ 

ʢʦʥʢʫʨʝʥʪʩʢʠ ʛʣʝʜʘʥʦ ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ; 3) ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʤʦʨʘ ʙʠʪʠ ʪʘʢʚʘ ʜʘ 

ʥʘʨʫʰʘʚʘ ʠʣʠ ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʠ ʥʘʿʟʘʜ, 4) ʧʦʤʦ˂ ʤʦʨʘ ʙʠʪʠ ʫ 

ʩʪʘˁʫ ʜʘ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʆʚʜʝ ˂ʝ ʙʠʪʠ ʚʠʰʝ ʨʝʯʠ ʦ 

ʧʦʩʣʝʜˁʘ ʜʚʘ ʫʩʣʦʚʘ, ʧʨʠ ʯʝʤʫ ʩʝ ʤʦʞʝ ʧʨʠʤʝʪʠʪʠ ʜʘ, ʠʘʢʦ ʩʫ ʦʥʠ ʬʦʨʤʘʣʥʦ 

ʦʜʚʦʿʝʥʠ, ʫ ʧʨʘʢʩʠ ʩʫ ʚʝʦʤʘ ʯʝʩʪʦ ʧʨʦʮʝˁʠʚʘʥʠ ʟʘʿʝʜʥʦ ʦʜ ʩʪʨʘʥʝ ʂʦʤʠʩʠʿʝ ʠ 

ʉʫʜʘ
370

.  ʋ ʪʝʢʩʪʫ ʢʦʿʠ ʩʣʝʜʠ, ʧʨʚʦ ˂ʝʤʦ ʛʦʚʦʨʠʪʠ ʦ ʥʘʨʫʰʘʚʘˁʫ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʘ 

ʧʦʪʦʤ ʦ ʫʪʠʮʘʿʫ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. 

 

2. ʅʘʨʫʘhʚʘˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ (distort of competition) 

 

ʇʨʝ ʥʝʛʦ ʰʪʦ ʧʨʝʹʝʤʦ ʥʘ ʜʝʪʘˀʥʦ ʨʘʟʤʘʪʨʘˁʝ ʦʚʝ ʧʨʦʙʣʝʤʘʪʠʢʝ, ʧʦʪʨʝʙʥʦ 

ʿʝ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ʩʤʦ ʫ ʦʚʦʤ ʨʘʜʫ ʨʝʯʠ Ădistort of competitionñ ʠʟ ʯʣʘʥʘ 107(1) 

ʋʌɽʋ ʧʨʝʚʝʣʠ ʢʘʦ Ăʥʘʨʫʰʘʚʘˁʝ (ʫʛʨʦʞʘʚʘˁʝ) ʢʦʥʢʫʨʝʥʮʠʿʝñ. ɽʥʛʣʝʩʢʘ ʨʝʯ 

distort ʩʝ ʫ ʣʠʪʝʨʘʪʫʨʠ ʧʨʝʚʦʜʠ ʠ ʜʨʫʛʘʯʠʿʝ: ʫʛʨʦʞʘʚʘˁʝ, ʠʟʦʧʘʯʝˁʝ, ʠʟʦʙʣʠʯʝˁʝ, 

ʠʩʢʨʠʚˀʝˁʝ, ʚʠʪʦʧʝʨʝˁʝ ʠ ʩʣʠʯʥʦ
371
, ʘʣʠ ʤʠ ʩʤʘʪʨʘʤʦ ʜʘ ʿʝ ʥʘʿʧʨʠʢʣʘʜʥʠʿʝ 

ʢʦʨʠʩʪʠʪʠ ʧʦʿʤʦʚʝ ʥʘʨʫʰʘʚʘˁʝ ʠ ʫʛʨʦʞʘʚʘˁʝ, ʙʫʜʫ˂ʠ ʜʘ ʦʥʠ ʥʘʿʙʦˀʝ ʦʜʩʣʠʢʘʚʘʿʫ 

ʩʫʰʪʠʥʫ ʦʚʦʛ ʧʦʿʤʘ
372
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 Schütte, M., The Notion of State Aid, ʧʨʝʫʟʝʪʦ ʠʟ: Rydelski, M.S., op.cit., ʩʪʨ. 48. 
371

 ʆ ʪʦʤʝ ʚʠʜʠ: ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., ʋʚʦʜ ʫ ʠʥʩʪʠʪʫʮʠʿʝ ʠ ʧʨʘʚʦ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, 2010., ʩʪʨ. 332; 

ɿʝʯʝʚʠ˂, ʉ., ʇʨʘʚʦ ʢʦʥʢʫʨʝʥʮʠʿʝ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, 2000., ʩʪʨ. 55. ʇʦʪʦˁʠ ʘʫʪʦʨ ʥʘ ʩʪʨʘʥʠ 35. 

ʢʦʨʠʩʪʠ ʠ ʧʦʿʘʤ Ăʠʟʦʧʘʯʠʪʠñ. 
372

 ʅʘʨʘʚʥʦ, ʦʚʜʝ ʩʝ ʥʝ ʤʠʩʣʠ ʥʘ ʩʘʚʨʰʝʥʫ ʢʦʥʢʫʨʝʥʮʠʿʫ (perfect competition). ʆʥʘ ʫ ʩʪʚʘʨʥʦʩʪʠ 

ʥʠʿʝ ʥʠ ʤʦʛʫ˂ʘ, ʪʦ ʿʝ ʚʠʰʝ ʿʝʜʘʥ ʪʝʦʨʠʿʩʢʠ ʤʦʜʝʣ, ʤʦʜʝʣ ʢʦʤʝ ʩʝ ʪʝʞʠ. ʆʥ ʧʦʜʨʘʟʫʤʝʚʘ ʪʨʞʠʰʪʝ ʩʘ 

ʜʦʚʦˀʥʠʤ ʙʨʦʿʝʤ ʫʯʝʩʥʠʢʘ ʢʦʿʠ ʩʫ ʧʨʠʙʣʠʞʥʦ ʠʩʪʝ ʩʥʘʛʝ, ʪʦ ʿʝʩʪ, ʢʦʿʠ ʠʤʘʿʫ ʨʝʣʘʪʠʚʥʫ ʠʩʪʫ 
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ʪʨʞʠʰʥʫ ʤʦ˂ ʠ ʟʥʘʯʘʿ. ɼʘˀʝ, ʦʥʦ ʧʦʜʨʘʟʫʤʝʚʘ ʥʝʦʛʨʘʥʠʯʝʥʫ ʤʦʛʫ˂ʥʦʩʪ ʩʘʟʥʘʚʘˁʘ ʨʝʣʝʚʘʥʪʥʠʭ 

ʧʦʩʣʦʚʥʠʭ ʠʥʬʦʨʤʘʮʠʿʘ, ʛʜʝ ʧʨʠʚʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʩʘ ʿʝʜʥʝ ʠ ʧʦʪʨʦʰʘʯʠ ʩʘ ʜʨʫʛʝ ʩʪʨʘʥʝ ʠʤʘʿʫ 

ʧʦʪʧʫʥʫ ʤʦʛʫ˂ʥʦʩʪ ʠʟʙʦʨʘ ʠ ʨʝʘʢʮʠʿʝ ʥʘ ʧʨʦʤʝʥʝ ʥʘ ʪʨʞʠʰʪʫ. ʊʘʢʦʹʝ, ʢʦʥʮʝʧʪ ʩʘʚʨʰʝʥʝ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ʦʙʫʭʚʘʪʘ ʠ ʭʦʤʦʛʝʥʦʩʪ ʧʨʦʠʟʚʦʜʘ, ʢʘʦ ʠ ʥʝʧʦʩʪʦʿʘˁʝ ʪʨʦʰʢʦʚʘ ʧʨʠʣʠʢʦʤ ʫʣʘʩʢʘ ʥʘ 

ʪʨʞʠʰʪʝ ʠʣʠ ˁʝʛʦʚʦʛ ʥʘʧʫʰʪʘˁʘ. ʋʢʨʘʪʢʦ, ʩʘʚʨʰʝʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʟʥʘʯʠ ʘʣʦʢʘʪʠʚʥʫ ʝʬʠʢʘʩʥʦʩʪ 

(allocative efficiency, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʢʦʿʘ ʩʝ ʿʘʚˀʘ ʪʘʤʦ ʛʜʝ ʧʦʪʨʦʰʘʯʠ ʧʨʠʙʘʚˀʘʿʫ ʧʨʦʠʟʚʦʜ ʠʣʠ 

ʫʩʣʫʛʫ ʢʦʿʫ ʞʝʣʝ ʧʦ ʮʝʥʠ ʢʦʿʫ ʩʫ ʚʦˀʥʠ ʜʘ ʧʣʘʪʝ. ʆʚʘʿ ʤʦʜʝʣ ʪʘʢʦʹʝ ʧʦʢʘʟʫʿʝ ʠ ʜʘ ʢʦʥʢʫʨʝʥʮʠʿʘ 

ʧʦʙʦˀʰʘʚʘ ʧʨʦʠʟʚʦʜʥʫ ʝʬʠʢʘʩʥʦʩʪ, ʿʝʨ ʧʦʜʩʪʠʯʝ ʧʨʦʠʟʚʦʹʘʯʝ ʢʘ ʥʘʿʝʬʠʢʘʩʥʠʿʠʤ ʩʨʝʜʩʪʚʠʤʘ 

ʧʨʦʠʟʚʦʜˁʝ ʫ ʮʠˀʫ ʧʦʚʝ˂ʘˁʘ ʜʦʙʠʪʠ (ʰʠʨʝ ʦ ʦʚʦʤ ʤʦʜʝʣʫ ʚʠʜʠ ʢʦʜ: Whish, R., Competition Law, 

Oxford University Press, 2009., ʩʪʨ.7-10.  

ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʩʘʚʨʰʝʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʥʠʿʝ ʤʦʛʫ˂ʘ, ʘ ʧʦʩʣʦʚʥʠ ʩʚʝʪ ʩʝ ʫ ʧʨʘʢʩʠ ʠ ʥʝ ʤʦʞʝ 

ʦʩʣʘˁʘʪʠ ʥʘ ʿʝʜʘʥ ʯʠʩʪʦ ʪʝʦʨʠʿʩʢʠ ʤʦʜʝʣ. ʍʦʤʦʛʝʥʦʩʪ ʧʨʦʠʟʚʦʜʘ ʪʝʰʢʦ ʿʝ ʟʘʤʠʩʣʠʚʘ ʫ ʨʝʘʣʥʦʤ 

ʩʚʝʪʫ, ʿʝʨ ʩʘʤ ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʨʦʮʝʩ ʠ ʪʘʢʤʠʯʘʨʩʢʠ ʜʫʭ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʥʫʞʥʦ ʜʦʚʦʜʠ ʜʦ 

ʧʦʿʘʚʝ ʥʦʚʠʭ ʧʨʦʠʟʚʦʜʘ ʢʦʿʠʤʘ ʫʯʝʩʥʠʮʠ ʥʘ ʪʨʞʠʰʪʫ ʥʘʩʪʦʿʝ ʜʘ ʩʝ ʫ ʧʦʟʠʪʠʚʥʦʤ ʧʦʛʣʝʜʫ 

ʜʠʬʝʨʝʥʮʠʨʘʿʫ ʦʜ ʩʚʦʿʠʭ ʢʦʥʢʫʨʝʥʘʪʘ, ʙʠʣʦ ʧʦʙʦˀʰʘˁʠʤʘ ʫ ʢʚʘʣʠʪʝʪʫ ʠʣʠ ʫʩʣʫʟʠ, ʙʠʣʦ 

ʨʘʟʣʠʯʠʪʠʤ ʚʠʜʦʚʠʤʘ ʨʝʢʣʘʤʠʨʘˁʘ ʠʣʠ ʜʦʜʘʚʘˁʘ ʥʝʢʠʭ ʜʦʜʘʪʥʠʭ ʢʘʨʘʢʪʝʨʠʩʪʠʢʘ ʩʚʦʤʝ 

ʧʨʦʠʟʚʦʜʫ. ʉʝʤ ʪʦʛʘ, ʢʘʦ ʩʨʝʜʩʪʚʦ ʧʨʠʚʣʘʯʝˁʘ ʢʫʧʘʮʘ, ʦʜʥʦʩʥʦ ˁʠʭʦʚʦʛ ʦʜʚʣʘʯʝˁʘ ʦʜ 

ʢʦʥʢʫʨʝʥʘʪʘ ʤʦʛʫ ʧʦʩʣʫʞʠʪʠ ʠ ʙʦˀʠ ʢʨʝʜʠʪʥʠ ʫʩʣʦʚʠ, ʙʦˀʠ ʫʩʣʦʚʠ ʠʩʧʦʨʫʢʝ ʠʣʠ ʧʘʢ ʜʨʫʛʠ 

ʧʨʦʜʘʿʥʠ ʫʩʣʦʚʠ. ʀʧʘʢ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ˁʝʛʦʚʫ ʩʣʘʙʫ ʧʨʘʢʪʠʯʥʫ ʧʨʠʤʝˁʠʚʦʩʪ, ʤʦʜʝʣ ʩʘʚʨʰʝʥʝ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ʤʦʞʝ ʧʦʩʣʫʞʠʪʠ ʢʘʦ ʤʝʨʠʣʦ ʟʘ ʦʜʨʝʹʠʚʘˁʝ ʩʪʝʧʝʥʘ ʢʦʥʢʫʨʝʥʪʥʦʩʪʠ ʨʝʘʣʥʦʛ (ʘ ʥʝ 

ʟʘʤʠʰˀʝʥʦʛ) ʪʨʞʠʰʪʘ. ʈʘʟʣʠʢʘ ʫ ʦʜʥʦʩʫ ʥʘ ʤʦʥʦʧʦʣʠʩʪʠʯʢʦ (ʠʣʠ ʦʣʠʛʦʧʦʣʠʩʪʠʯʢʦ) ʪʨʞʠʰʪʝ 

ʠʟʨʘʞʝʥʘ ʿʝ ʢʨʦʟ ʧʠʪʘˁʝ ʜʘ ʣʠ ʢʦʤʧʘʥʠʿʘ ʠʣʠ ʢʦʤʧʘʥʠʿʝ ʠʤʘʿʫ ʜʦʚʦˀʥʫ ʪʨʞʠʰʥʫ ʤʦ˂ ʜʘ ʧʦʚʝ˂ʘʿʫ 

ʮʝʥʝ ʠʟʥʘʜ ʢʦʤʧʝʪʠʪʠʚʥʦʛ ʥʠʚʦʘ ʠ ʦʜʨʞʝ ʠʭ ʥʘ ʪʦʤ ʥʠʚʦʫ.  

ʅʘʩʫʧʨʦʪ ʦʚʦʤ ʤʦʜʝʣʫ (ʩʘʚʨʰʝʥʝ) ʢʦʥʢʫʨʝʥʮʠʿʝ ʧʦʿʘʚʠʣʠ ʩʫ ʩʝ ʠ ʜʨʫʛʠ ʤʦʜʝʣʠ, ʧʨʝ ʩʚʝʛʘ ʤʦʜʝʣ 

ʪʘʢʦʟʚʘʥʝ ʜʠʥʘʤʠʯʢʝ ʢʦʥʢʫʨʝʥʮʠʿʝ (dynamic competition) ʢʦʿʠ ʩʝ ʦʩʣʘˁʘ ʥʘ ʧʦʩʪʠʟʘˁʝ ʦʧʪʠʤʘʣʥʦʛ 

ʩʪʝʧʝʥʘ ʠʥʦʚʘʮʠʿʘ ʥʘ ʪʨʞʠʰʪʫ, ʘ ʩʘ ʥʘʛʣʘʩʢʦʤ ʥʘ ʩʚʝʫʢʫʧʥʫ ʝʢʦʥʦʤʩʢʫ ʝʬʠʢʘʩʥʦʩʪ (total welfare 

approach). ʋʧʨʘʚʦ ʩ ʦʙʟʠʨʦʤ ʥʘ ʧʦʤʝʥʫʪʫ ʝʢʦʥʦʤʩʢʫ ʝʬʠʢʘʩʥʦʩʪ, ʢʘʦ ʠ ʯʠˁʝʥʠʮʫ ʜʘ ʦʚʘʿ ʢʦʥʮʝʧʪ 

ʪʨʝʪʠʨʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʢʘʦ ʿʝʜʘʥ ʢʦʥʪʠʥʫʠʨʘʥʠ ʧʨʦʮʝʩ, ʧʨʦʮʝʩ ʢʦʿʠ ʥʠʿʝ ʩʪʘʪʠʯʘʥ ʠ ʿʝʜʥʦʤ ʟʘ 

ʩʚʘʛʜʘ ʜʘʪ ʠ ʢʦʿʠ ʿʝ ʙʘʟʠʨʘʥ ʥʘ ʠʥʦʚʘʮʠʿʘʤʘ, ʦʚʘ ʪʝʦʨʠʿʘ ʩʝ ʥʝ ʦʙʘʟʠʨʝ ʤʥʦʛʦ ʥʘ ʥʝʫʨʘʚʥʦʪʝʞʝʥʫ 

ʪʨʞʠʰʥʫ ʩʪʨʫʢʪʫʨʫ ʥʠʪʠ ʪʨʞʠʰʥʫ ʤʦ˂ ʧʨʝʜʫʟʝ˂ʘ. ʐʪʘʚʠʰʝ, ʢʦʤʧʘʥʠʿʝ ʢʦʿʝ ʧʦʩʪʠʛʥʫ 

ʢʦʥʢʫʨʝʥʪʩʢʘ ʧʨʝʠʤʫ˂ʩʪʚʘ ʫ ʦʜʥʦʩʫ ʥʘ ʩʚʦʿʝ ʢʦʥʢʫʨʝʥʪʝ, ʘ ʢʦʿʝ ʩʫ ʠʣʠ ʜʦʤʠʥʘʥʪʥʝ ʥʘ ʪʨʞʠʰʪʫ 

ʠʣʠ ʟʘʿʝʜʥʦ ʩʘ ʿʦʰ ʥʝʢʦʣʠʮʠʥʦʤ ʜʨʫʛʠʭ ʯʠʥʝ ʦʣʠʛʦʧʦʣ, ʤʦʛʫ ʜʘ ʝʢʩʧʣʦʘʪʠʰʫ ʦʚʘʿ ʩʚʦʿ ʧʦʣʦʞʘʿ. 

ʇʨʝʤʘ ʤʠʰˀʝˁʠʤʘ ʧʦʿʝʜʠʥʠʭ ʝʢʦʥʦʤʠʩʪʘ, ʪʘʯʥʦ ʿʝ ʜʘ ʤʦʥʦʧʦʣʠ ʠʤʘʿʫ ʤʘˁʝ ʧʦʜʩʪʠʮʘʿʘ ʟʘ 

ʠʥʦʚʘʮʠʿʝ, ʘʣʠ ʿʝ ʪʘʢʦʹʝ ʪʘʯʥʦ ʜʘ ʦʜʨʝʹʝʥʠ ʩʪʝʧʝʥ ʪʨʞʠʰʥʝ ʤʦ˂ʠ ʤʦʞʝ ʧʨʝʜʩʪʘʚˀʘʪʠ ʧʦʜʩʪʠʮʘʿ ʫ 

ʠʩʪʦʤ ʩʤʠʩʣʫ.  

ʊʘʢʦ ʿʝ, ʥʘ ʧʨʠʤʝʨ, ʘʫʩʪʨʠʿʩʢʠ ʝʢʦʥʦʤʠʩʪʘ ɱ. ʐʫʤʧʝʪʝʨ ʩʤʘʪʨʘʦ ʜʘ ʤʦʥʦʧʦʣʠʩʪʠ ʤʦʛʫ ʙʠʪʠ ʯʘʢ ʠ 

ʚʠʰʝ ʚʦˀʥʠ ʜʘ ʩʥʦʩʝ ʨʠʟʠʢʝ ʠ ʪʨʦʰʢʦʚʝ ʠʥʦʚʘʮʠʿʘ ʠ ʪʝʭʥʠʯʢʦʛ ʨʘʟʚʦʿʘ. ʇʨʝʤʘ ˁʝʛʦʚʦʤ 

ʤʠʰˀʝˁʫ, ʢʦʥʢʫʨʝʥʮʠʿʘ ʫ ʦʙʣʘʩʪʠ ʠʥʦʚʘʮʠʿʘ ʿʝ ʤʥʦʛʦ ʟʥʘʯʘʿʥʠʿʘ ʥʝʛʦ ʮʝʥʦʚʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ, ʿʝʨ 

ʿʝ ʦʚʘ ʧʨʚʘ ʤʥʦʛʦ ʧʦʚʦˀʥʠʿʝ ʩʨʝʜʩʪʚʦ ʫ ʧʦʩʪʠʟʘˁʫ ʧʨʝʠʤʫ˂ʩʪʘʚʘ ʥʘʜ ʢʦʥʢʫʨʝʥʪʠʤʘ. ʆʚʘʿ ʪʟʚ. 

''ʐʫʤʧʝʪʝʨʦʚ ʨʠʚʘʣʠʪʝʪ'' ʧʦʜʨʘʟʫʤʝʚʘ ʛʦʨʝ ʨʝʯʝʥʦ, ʘ ʪʦ ʿʝ ʜʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʥʠʿʝ ʩʪʘʪʠʯʢʘ, ʚʝ˂ 

ʜʠʥʘʤʠʯʢʘ. ʀʟ ʦʚʦʛʘ ʩʝ ʠʟʚʣʘʯʠ ʟʘʢˀʫʯʘʢ ʜʘ ʿʝ ʪʨʝʥʫʪʥʘ ʪʨʞʠʰʥʘ ʤʦ˂ ʠ ʧʨʝʠʤʫ˂ʩʪʚʦ ʥʝʢʦʛ 

ʧʨʝʜʫʟʝ˂ʘ ʠʣʠ ʚʠʰʝ ˁʠʭ ʩʘʤʦ ʧʨʠʚʨʝʤʝʥʦ ʩʪʘˁʝ, ʩʪʘˁʝ ʢʦʿʝ ʤʦʞʝ ʠʟ ʢʦʨʝʥʘ ʜʘ ʩʝ ʧʨʦʤʝʥʠ, ʿʝʨ 

ʠʦʣʝ ʟʥʘʯʘʿʥʠʿʘ ʠʥʦʚʘʮʠʿʘ ʤʦʞʝ ʜʘ ʧʨʝʦʢʨʝʥʝ ʩʠʪʫʘʮʠʿʫ ʥʘ ʪʨʞʠʰʪʫ ʫ ʢʦʨʠʩʪ ʜʦ ʪʘʜʘ ʩʣʘʙʠʿʠʭ 

ʢʦʥʢʫʨʝʥʘʪʘ. ɳʠʭ ʥʘ ʠʥʦʚʘʮʠʿʝ ʫʧʨʘʚʦ ʠ ʧʦʜʩʪʠʯʝ ʪʨʝʥʫʪʥʘ ʤʦ˂ ʠ ʚʠʩʦʢʠ ʧʨʦʬʠʪʠ ʢʦʥʢʫʨʝʥʪʘ 

ʢʦʛʘ ˂ʝ ʦʥʠ ʦʚʘʢʚʠʤ ʠʥʦʚʘʪʠʚʥʠʤ ʥʘʧʦʨʠʤʘ ʥʘʩʪʦʿʘʪʠ ʜʘ ʧʦʙʝʜʝ.  

ʆʚʜʝ ʙʠ ʪʨʝʙʘʣʦ ʿʦʰ ʧʦʤʝʥʫʪʠ ʠ ʢʦʥʮʝʧʪ ʦʩʪʚʘʨʠʚʝ, ʬʫʥʢʮʠʦʥʘʣʥʝ (ʨʘʜʥʝ) ʢʦʥʢʫʨʝʥʮʠʿʝ 

(workable competition, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʢʦʿʠ ʩʝ ʙʘʟʠʨʘ ʥʘ ʪʚʨʜˁʠ ʜʘ ʩʘʚʨʰʝʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʥʘ 

ʪʨʞʠʰʪʫ ʥʠʿʝ ʤʦʛʫ˂ʘ, ʘ ʥʘ ʩʚʘʢʦʤ ʪʨʞʠʰʪʫ ʫ ʦʜʨʝʹʝʥʦʤ ʪʨʝʥʫʪʢʫ ʧʦʩʪʦʿʠ ʩʪʝʧʝʥ ʤʦʛʫ˂ʝ 

(ʦʩʪʚʘʨʠʚʝ) ʢʦʥʢʫʨʝʥʮʠʿʝ. ʉʤʘʪʨʘ ʩʝ ʜʘ ʜʦʢ ʛʦʜ ʢʦʥʢʫʨʝʥʮʠʿʘ ʬʫʥʢʮʠʦʥʠʰʝ, ʥʝʤʘ ʧʦʪʨʝʙʝ ʟʘ 

ʠʥʪʝʨʚʝʥʮʠʿʦʤ ʥʘ ʪʨʞʠʰʪʫ, ʜʦʢ ʩʝ ʘʢʪʠʚʥʦʩʪ ʦʨʛʘʥʘ ʟʘ ʟʘʰʪʠʪʫ ʢʦʥʢʫʨʝʥʮʠʿʝ ʚʝʟʫʿʝ ʟʘ ʩʠʪʫʘʮʠʿʝ 

ʢʘʜʘ ʜʦʹʝ ʜʦ ʧʦʨʝʤʝ˂ʘʿʘ ʥʘ ʪʨʞʠʰʪʫ. ʎʠˀ ʢʦʥʢʫʨʝʥʮʠʿʝ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʧʦʜʩʪʠʮʘˁʝ ʠʥʦʚʘʮʠʿʘ, 

ʨʘʟʥʦʚʨʩʥʦʩʪʠ ʧʦʥʫʜʝ ʠ ʜʦʧʨʠʥʦʩ ʩʚʝʫʢʫʧʥʦʤ ʪʝʭʥʠʯʢʦ-ʪʝʭʥʦʣʦʰʢʦʤ ʥʘʧʨʝʪʢʫ ʰʪʦ ʫ ʢʨʘʿˁʦʿ 

ʣʠʥʠʿʠ ʜʦʥʦʩʠ ʤʥʦʛʦʙʨʦʿʥʝ ʢʦʨʠʩʪʠ ʧʦʪʨʦʰʘʯʠʤʘ. ɼʘʢʣʝ, ʥʝ ʪʝʞʠ ʩʝ ʥʝʢʦʤ ʩʘʚʨʰʝʥʩʪʚʫ, ʚʝ˂ 



208 

 

                                                                                                                                                                      
ʨʝʘʣʥʦ ʦʩʪʚʘʨˀʠʚʠʤ ʮʠˀʝʚʠʤʘ, ʧʨʝ ʩʚʝʛʘ ʝʢʦʥʦʤʩʢʦʿ ʝʬʠʢʘʩʥʦʩʪʠ. ɹʦʨʙʘ ʫ ʧʦʛʣʝʜʫ ʥʝʜʦʟʚʦˀʝʥʠʭ 

ʪʨʞʠʰʥʠʭ ʧʦʥʘʰʘˁʘ ʪʨʝʙʘ ʜʘ ʩʝ ʙʘʟʠʨʘ ʥʘ ʧʨʝʜʘʪʦʨʩʢʫ ʮʝʥʦʚʥʫ ʧʨʘʢʩʫ, ʠʩʢˀʫʯʫʿʫ˂ʫ ʧʨʘʢʩʫ ʫ 

ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ, ʧʨʝʧʨʝʢʝ ʟʘ ʫʣʘʟʘʢ ʥʘ ʪʨʞʠʰʪʝ, ʠ ʪʦʤʝ ʩʣʠʯʥʦ.  

ʊʨʝʙʘ ʠʩʪʘ˂ʠ ʠ ʜʘ ʩʝ ʥʘ ʧʦʿʝʜʠʥʠʤ ʤʝʩʪʠʤʘ ʤʦʞʝ ʫʦʯʠʪʠ ʪʝʨʤʠʥ ʝʬʝʢʪʠʚʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ 

(effective competition) ʢʦʿʠ ʿʝ ʨʘʟʚʠʿʝʥ ʠ ʧʨʠʭʚʘ˂ʝʥ ʫ ʧʨʘʚʫ ɽʋ ʠ ʧʨʝʜʩʪʘʚˀʘ ʩʠʥʦʥʠʤ ʟʘ ʧʦʤʝʥʫʪʠ 

ʧʦʿʘʤ ʬʫʥʢʮʠʦʥʘʣʥʝ (ʨʘʜʥʝ) ʢʦʥʢʫʨʝʥʮʠʿʝ. ʊʘʢʦ, ɽʚʨʦʧʩʢʠ ʩʫʜ ʧʨʘʚʜʝ (ʩʘʜʘ ʉʫʜ ʧʨʘʚʜʝ ɽʋ) ʿʝ ʫ 

ʯʫʚʝʥʦʤ ʩʣʫʯʘʿʫ United Brands ʘʣʠ ʠ Hoffman-La Rochʝ
 
ʩʪʘʦ ʥʘ ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʧʨʝʜʫʟʝ˂ʝ ʢʦʿʝ ʩʝ 

ʥʘʣʘʟʠ ʫ ʜʦʤʠʥʘʥʪʥʦʤ ʧʦʣʦʞʘʿʫ ʤʦʞʝ ʜʘ ʧʦʩʪʘʚʠ ʧʨʝʧʨʝʢʫ ''ʝʬʝʢʪʠʚʥʦʿ ʢʦʥʢʫʨʝʥʮʠʿʠ'' ʥʘ 

ʪʨʞʠʰʪʫ ʦ ʢʦʤʝ ʿʝ ʨʝʯ. ʉʣʠʯʥʦ ʿʝ ʠ ʩʘ ʥʦʚʦʤ ʋʨʝʜʙʦʤ ʉʘʚʝʪʘ ʦ ʢʦʥʪʨʦʣʠ ʩʧʘʿʘˁʘ ʙʨʦʿ 139/2004, ʥʘ 

ʩʥʘʟʠ ʦʜ ʧʨʚʦʛ ʤʘʿʘ 2004. ʛʦʜʠʥʝ
 
(ʆɱ L24 [2004], ʩʪʨ. 1-22), ʫ ʢʦʿʦʿ ʪʝʤʝˀʠ ʟʘ ʟʘʙʨʘʥʫ ʩʧʘʿʘˁʘ (ʪʿ. 

ʬʫʟʠʿʝ) ʣʝʞʝ ʥʘ ʯʠˁʝʥʠʮʠ ʜʘ ʙʠ ʧʦʤʝʥʫʪʘ ʘʢʪʠʚʥʦʩʪ ʩʧʘʿʘˁʘ ʤʦʛʣʘ ''ʟʥʘʯʘʿʥʦ ʦʪʝʞʘʪʠ ʝʬʝʢʪʠʚʥʫ 

ʢʦʥʢʫʨʝʥʮʠʿʫ''. ʀʩʪʠ ʢʦʥʮʝʧʪ ʿʝ ʢʦʨʠʰ˂ʝʥ ʠ ʫ ʨʘʥʠʿʦʿ ʋʨʝʜʙʠ ʉʘʚʝʪʘ ʙʨ. 4064/89, ʢʦʿʘ ʿʝ 

ʧʦʤʝʥʫʪʦʤ ʋʨʝʜʙʦʤ 139/2004 ʟʘʤʝˁʝʥʘ ([1990] ʆɱ L 257/13). ʊʘʢʦʹʝ, ʧʦʿʘʤ ʝʬʝʢʪʠʚʥʝ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ʫʧʦʪʨʝʙˀʝʥ ʿʝ ʠ ʦʜ ʩʪʨʘʥʝ ʥʝʢʘʜʘʰˁʝʛ ʉʫʜʘ ʧʨʚʝ ʠʥʩʪʘʥʮʝ  ʫ ʩʣʫʯʘʿʫ 

GlaxoSmithKline, ʫ ʢʦʥʪʝʢʩʪʫ ʜʘ ʿʝ ʪʦ ʩʪʝʧʝʥ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʝʦʧʭʦʜʘʥ ʜʘ ʩʝ ʦʙʝʟʙʝʜʠ ʧʦʩʪʠʟʘˁʝ 

ʮʠˀʝʚʘ ʋʛʦʚʦʨʘ ʩʘʜʨʞʘʥʠʭ ʫ ʯʣʘʥʫ 3(1)(g). ʅʘʨʘʚʥʦ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʰʪʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ 

ʧʦʿʤʦʤ ʝʬʝʢʪʠʚʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ? ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʩʤʘʪʨʘʿʫ ʜʘ ʦʜʛʦʚʦʨ ʥʘ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʥʝʢʦ 

ʪʨʞʠʰʪʝ ʪʨʝʙʘ ʩʤʘʪʨʘʪʠ ʪʨʞʠʰʪʝʤ ʢʦʿʝʛ ʢʘʨʘʢʪʝʨʠʰʝ ʝʬʝʢʪʠʚʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʟʘʚʠʩʠ ʦʜ ʠʩʭʦʜʘ 

(outcomes) ʢʦʿʠ ʿʝ ʧʨʦʠʟʚʝʜʝʥ ʥʘ ʜʘʪʦʤ ʪʨʞʠʰʪʫ (ʦ ʪʦʤʝ ʚʠʜʠ: Bishop, S., Walker, M.,, The 

Economics of EC Competition Law, 2nd edn., Sweet and Maxwell, 2002, ʩʪʨ. 16). ʆʥʠ ʥʘʚʦʜʝ ʜʘ ʩʝ ʫ 

ʪʘʢʚʦʿ ʩʠʪʫʘʮʠʿʠ ʘʫʪʦʤʘʪʩʢʠ ʧʦʩʪʘʚˀʘʿʫ ʜʚʘ ʧʠʪʘˁʘ: ʧʨʚʦ, ʢʦʿʠ ʩʫ ʠʩʭʦʜʠ ʧʨʦʫʟʨʦʢʦʚʘʥʠ 

ʝʬʝʢʪʠʚʥʦʤ ʢʦʥʢʫʨʝʥʮʠʿʦʤ ʠ ʜʨʫʛʦ, ʢʘʢʦ ʙʠ ʪʘʢʚʠ ʠʩʭʦʜʠ ʤʦʛʣʠ ʙʠʪʠ ʨʘʟʣʠʢʦʚʘʥʠ ʦʜ ʦʥʠʭ 

ʠʟʘʟʚʘʥʠʭ ʤʘˁʝ ʝʬʝʢʪʠʚʥʦʤ ʢʦʥʢʫʨʝʥʮʠʿʦʤ? ʆʥʠ (ʠʩʧʨʘʚʥʦ) ʟʘʢˀʫʯʫʿʫ ʜʘ ʧʦʚʣʘʯʝˁʝ ʨʘʟʣʠʢʘ 

ʠʟʤʝʹʫ ʝʬʝʢʪʠʚʥʝ ʠ ʤʘˁʝ ʝʬʝʢʪʠʚʥʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʟʘʭʪʝʚʘ ʦʟʙʠˀʥʘ ʨʘʟʤʘʪʨʘˁʘ ʨʘʟʣʠʯʠʪʠʭ 

ʝʢʦʥʦʤʩʢʠʭ ʤʦʜʝʣʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʢʘʦ ʠ ʠʤʧʣʠʢʘʮʠʿʘ ʩʚʘʢʦʛ ʦʜ ˁʠʭ ʥʘ ʜʦʙʨʦʙʠʪ ʧʦʪʨʦʰʘʯʘ.  

ɱʦʰ ʿʝʜʘʥ ʦʜ ʪʠʧʦʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʧʨʝʜʩʪʘʚˀʘ ʣʦʿʘʣʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ, ʢʦʿʫ ʥʝʢʠ ʘʫʪʦʨʠ 

ʜʝʬʠʥʠʰʫ ʢʘʦ ʧʦʰʪʝʥʫ ʫʪʘʢʤʠʮʫ, ʦʜʥʦʩʥʦ ʪʘʢʤʠʯʝˁʝ ʠʟʤʝʹʫ ʪʘʢʤʠʯʘʨʘ ʢʦʿʠ ʩʝ ʫ ʧʦʩʣʦʚʥʦʤ 

ʧʨʦʤʝʪʫ ʧʨʠʜʨʞʘʚʘʿʫ ʥʘʯʝʣʘ ʩʘʚʝʩʥʦʩʪʠ ʠ ʧʦʰʪʝˁʘ (ɹʘʙʘʥ, ɲ., ɽʢʦʥʦʤʠʿʘ ʪʨʞʠʰʪʘ, 1989., ʩʪʨ. 

181). ɼʘʢʣʝ, ʣʦʿʘʣʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʧʦʜʨʘʟʫʤʝʚʘ ʿʝʜʥʘʢ ʩʪʘʪʫʩ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʥʘ 

ʨʝʣʝʚʘʥʪʥʦʤ ʪʨʞʠʰʪʫ, ʦʜʥʦʩʥʦ ˁʠʭʦʚ ʨʘʚʥʦʧʨʘʚʘʥ ʪʨʝʪʤʘʥ ʙʝʟ ʦʤʦʛʫ˂ʘʚʘˁʘ ʧʨʠʚʠʣʝʛʦʚʘʥʦʛ 

ʧʦʣʦʞʘʿʘ ʥʝʢʦʤ ʦʜ ˁʠʭ. ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʦʚʦʛ ʦʙʣʠʢʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʥʝʜʦʧʫʰʪʝʥʘ ʿʝ ʥʝʣʦʿʘʣʥʘ 

ʢʦʥʢʫʨʝʥʮʠʿʘ ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ ʩʫʧʨʦʪʥʦʩʪ ʧʦʿʤʫ ʣʦʿʘʣʥʝ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʘ ʜʝʬʠʥʠʰʝ ʩʝ ʢʘʦ 

ʥʘʩʪʫʧʘˁʝ ʥʘ ʪʨʞʠʰʪʫ ʥʘ ʥʘʯʠʥ ʢʦʿʠ ʩʝ ʧʨʦʪʠʚʠ ʜʦʙʨʠʤ ʧʦʩʣʦʚʥʠʤ ʦʙʠʯʘʿʠʤʘ ʠ ʢʦʿʠʤ ʩʝ ʥʘʥʦʩʠ 

ʠʣʠ ʤʦʞʝ ʥʘʥʝʪʠ ʰʪʝʪʘ ʜʨʫʛʠʤ ʢʦʥʢʫʨʝʥʪʠʤʘ, ʧʦʪʨʦʰʘʯʠʤʘ ʠʣʠ ʥʘʮʠʦʥʘʣʥʦʿ ʧʨʠʚʨʝʜʠ
 
(ʇʨʘʚʥʘ 

ʝʥʮʠʢʣʦʧʝʜʠʿʘ, ɹʝʦʛʨʘʜ, 1985., ʧʦʿʘʤ ʥʝʣʦʿʘʣʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ), ʢʘʦ ʢʦʥʢʫʨʝʥʪʩʢʘ ʙʦʨʙʘ 

ʥʝʜʦʧʫʰʪʝʥʠʤ ʤʝʪʦʜʦʤ ʠ ʩʨʝʜʩʪʚʠʤʘ
 
(ʉʪʦʿʘʥʦʚʠ˂, ɿ., ɿʘʰʪʠʪʘ ʪʨʞʠʰʪʘ ʦʜ ʥʝʣʦʿʘʣʥʝ 

ʢʦʥʢʫʨʝʥʮʠʿʝ, 1996., ʩʪʨ. 66), ʥʝʧʦʰʪʝʥʦ ʠ ʥʝʩʘʚʝʩʥʦ ʧʦʥʘʰʘˁʝ ʫ ʦʙʘʚˀʘˁʫ ʧʨʠʚʨʝʜʥʝ ʜʝʣʘʪʥʦʩʪʠ, 

ʪʿ. ʧʨʦʠʟʚʦʜˁʠ ʠ ʧʨʦʤʝʪʫ ʨʦʙʘ ʠ ʫʩʣʫʛʘ ʥʘ ʪʨʞʠʰʪʫ
 
(ɺʘʨʛʘ, ʉ., ɿʘʰʪʠʪʘ ʣʦʿʘʣʥʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʫ 

ʦʢʚʠʨʠʤʘ ʧʨʘʚʘ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ, ʜʦʢʪʦʨʩʢʘ ʜʠʩʝʨʪʘʮʠʿʘ, ʅʦʚʠ ʉʘʜ, 2004., ʩʪʨ. 48) ʠ ʩʣʠʯʥʦ.  

ʇʦʨʝʜ ʥʘʚʝʜʝʥʠʭ ʪʠʧʦʚʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʫ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʤʦʛʫ ʩʨʝʩʪʠ ʠ ʙʨʦʿʥʠ ʜʨʫʛʠ ʦʙʣʠʮʠ 

ʢʦʥʢʫʨʝʥʮʠʿʝ, ʢʘʦ ʰʪʦ ʩʫ ʮʝʥʦʚʥʘ ʠ ʥʝʮʝʥʦʚʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ, ʢʦʥʢʫʨʝʥʮʠʿʘ ʫʥʫʪʘʨ ʧʨʠʚʨʝʜʥʝ 

ʛʨʘʥʝ, ʢʦʥʢʫʨʝʥʮʠʿʘ ʤʝʹʫ ʧʨʠʚʨʝʜʥʠʤ ʛʨʘʥʘʤʘ, ʜʦʤʘ˂ʘ ʠ ʠʥʦʩʪʨʘʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ, ʿʝʜʥʦʩʪʘʚʥʘ ʠ 

ʩʣʦʞʝʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʠ ʪʘʢʦ ʜʘˀʝ. ʉʚʝ ʫ ʩʚʝʤʫ, ʥʘʚʝʜʝʥʝ ʬʦʨʤʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʣʦʜ ʧʨʦʤʠʰˀʘˁʘ 

ʝʢʦʥʦʤʩʢʝ ʠ ʧʨʘʚʥʝ ʪʝʦʨʠʿʝ ʠ ʠʤʘʿʫ ʚʝʦʤʘ ʤʘʣʠ, ʛʦʪʦʚʦ ʥʠʢʘʢʘʚ ʟʥʘʯʘʿ ʫ ʧʨʘʢʩʠ. ʋʢʨʘʪʢʦ ʨʝʯʝʥʦ, 

ʘʢʦ ʧʦʩʤʘʪʨʘʤʦ ʥʘʚʝʜʝʥʝ ʤʦʜʝʣʝ, ʚʠʜʝ˂ʝʤʦ ʜʘ ʥʠʿʝʜʘʥ ʦʜ ˁʠʭ ʥʠʿʝ ʩʘʚʨʰʝʥ. ʉʚʠ ʦʥʠ ʧʦʢʫʰʘʚʘʿʫ 

ʜʘʪʠ ʦʜʛʦʚʦʨ ʥʘ ʧʠʪʘˁʝ ʢʦʿʘ ʿʝ ʬʦʨʤʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘʿʙʦˀʘ ʟʘ ʧʨʠʤʝʥʫ ʥʘ ʜʘʪʦʤ ʪʨʞʠʰʪʫ, ʧʨʠ 

ʯʝʤʫ ʧʦʩʪʦʿʝ ʨʘʟʣʠʢʝ ʠ ʠʟʤʝʹʫ ʩʘʤʠʭ ʧʨʠʩʪʘʣʠʮʘ ʦʜʨʝʹʝʥʦʛ ʧʨʘʚʮʘ. ʋ ɽʋ ʢʦʥʢʫʨʝʥʮʠʿʘ ʿʝ 

ʩʭʚʘ˂ʝʥʘ ʢʘʦ ʬʫʥʢʮʠʦʥʘʣʥʘ (ʨʘʜʥʘ, ʝʬʝʢʪʠʚʥʘ) ʢʦʥʢʫʨʝʥʮʠʿʘ ʠ ˁʝʥ ʮʠˀ ʿʝ ʦʥʘʿ ʩʪʝʧʝʥ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ʢʦʿʠ ʙʠ ʦʙʝʟʙʝʜʠʦ ʦʩʪʚʘʨʠʚʘˁʝ ʦʩʥʦʚʥʠʭ ʮʠˀʝʚʘ ʋʛʦʚʦʨʘ ʦ ʦʩʥʠʚʘˁʫ, ʥʘʨʦʯʠʪʦ 

ʬʫʥʢʮʠʦʥʠʩʘˁʝ ʫʥʫʪʨʘʰˁʝʛ ʪʨʞʠʰʪʘ
 
(ɺʠʜʠ: ɺʫʢʘʜʠʥʦʚʠ˂, ʈ., , ʇʨʘʚʦ ʝʚʨʦʧʩʢʝ ʫʥʠʿʝ, 2006., ʩʪʨ. 

441-442.). 

ʅʘʢʦʥ ʢʨʘ˂ʝʛ ʨʘʟʤʘʪʨʘˁʘ ʨʘʟʥʦʚʨʩʥʠʭ ʦʙʣʠʢʘ ʢʦʥʢʫʨʝʥʮʠʿʝ (ʢʘʢʦ ʦʥʠʭ ʯʠʩʪʦ ʪʝʦʨʠʿʩʢʠʭ, ʪʘʢʦ ʠ 

ʦʥʠʭ ʢʦʿʠ ʫ ʩʝʙʠ ʩʘʜʨʞʝ ʚʝ˂ʠ ʩʪʝʧʝʥ ʧʨʘʢʪʠʯʥʝ ʧʨʠʤʝˁʠʚʦʩʪʠ) ʧʦʪʨʝʙʥʦ ʿʝ ʥʘʚʝʩʪʠ ʜʘ ʩʝ ʫ ʧʨʘʢʩʠ 



209 

 

ʋ ʚʝʟʠ ʩʘ ʥʘʨʫʰʘʚʘˁʝʤ ʢʦʥʢʫʨʝʥʮʠʿʝ ʧʦʩʪʘʚˀʘʿʫ ʩʝ ʙʨʦʿʥʘ ʧʠʪʘˁʘ. ʇʨʝ 

ʩʚʝʛʘ, ʢʦʣʠʢʠ ʩʪʝʧʝʥ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʿʝ ʧʦʪʨʝʙʘʥ ʜʘ ʙʠ ʜʦʰʣʦ ʜʦ 

ʨʝʘʢʮʠʿʝ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ? ʂʘʜʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ ʜʘ ʧʦʤʦ˂ ʥʝ ʥʘʨʫʰʘʚʘ 

ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ? ʂʦʣʠʢʘ ʩʫ ʜʠʩʢʨʝʮʠʦʥʘ ʦʚʣʘʰ˂ʝˁʘ 

ʂʦʤʠʩʠʿʝ ʧʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʜʘ ʣʠ ʿʝ ʢʦʥʢʫʨʝʥʮʠʿʘ ʥʘʨʫʰʝʥʘ ʠ ʩʣʠʯʥʦ.  

ʋ ʧʦʛʣʝʜʫ ʩʪʝʧʝʥʘ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ, ʜʠʣʝʤʘ ʩʝ ʩʘʩʪʦʿʘʣʘ ʫ ʪʦʤʝ ʜʘ 

ʣʠ ʿʝ ʢʘʦ ʜʦʢʘʟ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʩʫ ʥʘʩʪʫʧʠʣʝ ʧʦʩʣʝʜʠʮʝ ʥʘ 

ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ, ʠʣʠ ʿʝ ʜʦʚʦˀʥʦ ʜʘ ʧʦʩʪʦʿʠ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʩʝ ʦʥʝ ʧʦʿʘʚʝ? 

ʇʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʿʝ ʟʘ ʫʪʚʨʹʠʚʘˁʝ ʧʦʩʪʦʿʘˁʘ ʠʥʢʦʤʧʘʪʠʙʠʣʥʦʩʪʠ ʧʦʤʦ˂ʠ ʩʘ 

ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ ʜʦʚʦˀʥʦ ʜʘ ʧʦʩʪʦʿʠ ʩʘʤʦ ʧʨʝʪˁʘ ʫʛʨʦʞʘʚʘˁʫ 

ʢʦʥʢʫʨʝʥʮʠʿʝ, ʘ ʥʝ ʤʦʨʘ ʜʘ ʜʦʹʝ ʜʦ ˁʝʥʝ ʨʝʘʣʠʟʘʮʠʿʝ
373

. ʊʘʢʦʹʝ, Ăʠʩʢʨʠʩʪʘʣʠʩʘʦñ 

ʩʝ ʩʪʘʚ ʜʘ ʯʘʢ ʠ ʤʠʥʦʨʘʥ ʝʬʝʢʘʪ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʤʦʞʝ ʙʠʪʠ 

ʜʦʚʦˀʘʥ ʟʘ ʟʘʢˀʫʯʘʢ ʜʘ ʿʝ ʢʦʥʢʫʨʝʥʮʠʿʘ ʥʘʨʫʰʝʥʘ
374

. ʃʦʛʠʯʥʦ, ʫʢʦʣʠʢʦ 

ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʥʝ ʥʘʨʫʰʘʚʘ, ʠʣʠ ʥʝ ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ, ʠ ʘʢʦ ʥʝ 

ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʦʥʘ ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʥʝ˂ʝ ʙʠʪʠ 

ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ, ʦʜʥʦʩʥʦ ʙʠ˂ʝ ʜʦʧʫʰʪʝʥʘ. ʅʘʨʘʚʥʦ, 

ʂʦʤʠʩʠʿʘ ʥʝ ʤʦʞʝ ʪʝʢ ʪʘʢʦ ʜʘ ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʩʧʦʨʥʘ ʧʦʤʦ˂ ʠʤʘ ʥʘʚʝʜʝʥʝ 

                                                                                                                                                                      
ʚʨʣʦ ʯʝʩʪʦ ʜʝʰʘʚʘʿʫ ʨʘʜˁʝ ʠ ʧʦʩʪʫʧʮʠ ʢʦʿʠ ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʘʨʫʰʘʚʘˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʥʘ ʪʨʞʠʰʪʫ. 

ʉʪʦʛʘ ʿʝ ʨʝʘʢʮʠʿʘ ʥʘʜʣʝʞʥʠʭ ʪʝʣʘ ʟʘ ʟʘʰʪʠʪʫ ʢʦʥʢʫʨʝʥʮʠʿʝ ʠʟʨʘʞʝʥʘ ʢʨʦʟ ʥʘʩʪʦʿʘˁʝ ʜʘ ʩʝ 

ʪʨʞʠʰʥʘ ʤʦ˂ ʥʝʢʦʛ ʠʣʠ ʥʝʢʦʣʠʮʠʥʝ ʧʨʝʜʫʟʝ˂ʘ ʦʛʨʘʥʠʯʠ, ʩʤʘˁʠ, ʦʜʥʦʩʥʦ ʩʚʝʜʝ ʫ ''ʥʦʨʤʘʣʥʝ'' 

ʦʢʚʠʨʝ. ʋʧʨʘʚʦ ʫ ʚʝʟʠ ʩʘ ʪʠʤ ʥʘʩʪʦʿʘˁʠʤʘ, ʧʦʿʘʚʠʣʝ ʩʫ ʩʝ ʨʘʟʣʠʯʠʪʝ ʰʢʦʣʝ ʢʦʤʧʝʪʠʪʠʚʥʝ ʘʥʘʣʠʟʝ 

ʢʦʿʝ ʩʫ ʩʘ ʝʢʦʥʦʤʩʢʦʛ ʘʩʧʝʢʪʘ ʥʘʩʪʦʿʘʣʝ ʦʙʿʘʩʥʠʪʠ (ʦʧʨʘʚʜʘʪʠ) ʨʘʟʣʦʛʝ ʟʘ ʧʦʤʝʥʫʪʝ ʨʘʜˁʝ. ʆʜ ˁʠʭ 

ʪʨʝʚʘ ʠʩʪʘ˂ʠ ʪʟʚ. ʍʘʨʚʘʨʜʩʢʫ ʰʢʦʣʫ (Harvard school) ʯʠʿʠ ʩʫ ʢʨʝʘʪʦʨʠ E. S. Mason, ʢʘʦ ʠ J. S. Bain 

(ʆ ʍʘʨʚʘʨʜʩʢʦʿ ʰʢʦʣʠ ʚʠʜʠ: Jones, A., Sufrin,B.,  EC Competition Law, 3rd. Edition, 2007., ʩʪʨ. 22-

23), ʏʠʢʘʰʢʫ ʰʢʦʣʫ ʯʠʿʠ ʩʫ ʛʣʘʚʥʠ ʧʨʝʜʩʪʘʚʥʠʮʠ Milton Friedman, Stigler, Demstez, Brozen, Posner 

ʠ Bork (ʆ ʪʦʤʝ ʚʠʜʠ: Hovenkamp, H., Antitrust Policy after Chicago, Univ. Mich. LR 213, ʩʪʨ. 226 ʠ 

278,1985; Monti, G., EC Competition Law, 2007., ʩʪʨ. 64-65), ʇʦʩʪ-ʯʠʢʘʰʢʫ ʰʢʦʣʫ (ʚʠʜʝʪʠ ʚʠʰʝ ʫ: 

Markovitz, B.R.S., The Limits to Simplifying Antitrust-A Reply to Professor Easterbrook, Texas Law 

Review 41, 44, 1984; Monti, G., op.cit., ʩʪʨ. 68-73), Game Theory, ʯʠʿʠ ʩʫ ʪʚʦʨʮʠ Neumann ʠ 

Morgenstern, The ʊheory of Contestable Markets, Raising Rivalsô Costs (ɺʠʜʝʪʠ: Krattenmaker, T.G., 

Salop, S.C.,ôôAnticompetitive Exclusion; Raising Rivalsô Costs to Achieve Power Over Priceôô, Yale LJ 

209, 1996; Jones, A., Sufrin,B.,  op.cit., ʩʪʨ.31-32), Transaction Cost Economics (ʆ ʦʚʦʤʝ ʚʠʜʠ: Jones, 

A., Sufrin, B.,  op.cit., ʩʪʨ32.; ʦ ʦʩʪʘʣʠʤ ʰʢʦʣʘʤʘ, ʪʝʦʨʠʿʘʤʘ ʠ ʢʦʥʮʝʧʮʠʿʘʤʘ ʚʠʜʠ: Ibidem, ʩʪʨ.33-

34), ʆʨʜʦʣʠʙʝʨʘʣʠʟʘʤ (Ordoliberalism, ʌʨʘʿʙʫʨʰʢʘ ʰʢʦʣʘ) ʯʠʿʠ ʩʫ ʛʣʘʚʥʠ ʧʨʝʜʩʪʘʚʥʠʮʠ Walter 

Eucken, Franz Böhm, Hanns Grossmann-Doerth (ʆ ʦʚʦʤʝ ʚʠʜʠ ʰʠʨʝ: Oô Donoghue, R., Padilla, A. J., 

The Law and Economics of Article 82, Oxford University Press, 2006, ʩʪʨ.9; ɱʦnes, A., Sufrin, B., op.cit., 

ʩʪʨ. 34-35) ʠ ʩʣʠʯʥʦ. 
373

 Case C-148/04, Unicredito Italiano v. Agenzia delle Entrate [2005] ECR, ʪ. 54. 
374

 Case T-214/95, Het Vlaamse Gewest v. Commission [1998] ECR II-717, ʪ. 48-49.  
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ʢʘʨʘʢʪʝʨʠʩʪʠʢʝ, ʚʝ˂ ʤʦʨʘ ʪʘʢʘʚ ʩʪʘʚ ʜʘ ʦʙʨʘʟʣʦʞʠ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ, ʙʫʜʫ˂ʠ ʜʘ ʪʫ 

ʦʙʘʚʝʟʫ ʠʤʘ ʫ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʤ 253. ʋʛʦʚʦʨʘ ʦ ɽʋ.  

ʋ ʧʨʘʢʩʠ ʿʝ ʙʠʣʦ ʦʜʨʝʹʝʥʠʭ ʥʝʜʦʫʤʠʮʘ ʫ ʪʦʤ ʩʤʠʩʣʫ, ʢʘʦ ʥʘ ʧʨʠʤʝʨ ʫ 

ʨʘʥʦʤ ʩʣʫʯʘʿʫ Philip Morris
375

, ʛʜʝ ʿʝ ʧʦʤʝʥʫʪʘ ʢʦʤʧʘʥʠʿʘ ʪʚʨʜʠʣʘ ʜʘ ʿʝ ʂʦʤʠʩʠʿʘ ʫ 

ʦʙʘʚʝʟʠ ʜʘ ʧʨʠʤʝʥʠ ʩʚʝ ʢʨʠʪʝʨʠʿʫʤʝ ʟʘ ʫʪʚʨʹʠʚʘˁʝ ʜʘ ʣʠ ʧʦʩʪʦʿʠ ʙʠʣʦ ʢʘʢʚʦ 

ʦʛʨʘʥʠʯʝˁʝ ʢʦʥʢʫʨʝʥʮʠʿʝ ʫ ʩʢʣʘʜʫ ʩʘ ʯʣʘʥʦʚʠʤʘ 81. ʠ 82. (ʩʘʜʘ ʯʣʘʥʦʚʠ 101. ʠ 

102. ʋʛʦʚʦʨʘ ʦ ʬʫʥʢʮʠʦʥʠʩʘˁʫ ɽʋ). ʊʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ ʂʦʤʠʩʠʿʘ ʧʨʚʦ ʤʦʨʘ ʜʘ 

ʦʜʨʝʜʠ ʨʝʣʝʚʘʥʪʥʦ ʪʨʞʠʰʪʝ, ʜʘ ʙʠ ʧʦʪʦʤ ʨʘʟʤʦʪʨʠʣʘ ʪʨʞʠʰʥʠ ʦʙʨʘʟʘʮ ʫ ʧʠʪʘˁʫ 

(pattern of the market, ʧʨʝʚʦʜ ʘʫʪʦʨʘ), ʢʘʢʦ ʙʠ ʙʠʣʘ ʫ ʩʪʘˁʫ ʜʘ ʧʨʦʮʝʥʠ ʫ ʢʦʿʦʿ 

ʤʝʨʠ ʧʦʤʦ˂ ʫ ʜʘʪʦʤ ʩʣʫʯʘʿʫ ʫʪʠʯʝ ʥʘ ʦʜʥʦʩʝ ʠʟʤʝʹʫ ʢʦʥʢʫʨʝʥʘʪʘ. ɼʘʢʣʝ, ʫ ʦʚʦʤ 

ʩʣʫʯʘʿʫ ʟʘʫʟʝʪ ʿʝ ʛʝʥʝʨʘʣʥʠ ʩʪʘʚ ʜʘ ʂʦʤʠʩʠʿʘ ʥʠʿʝ ʤʦʨʘʣʘ ʜʘ ʫ ʧʦʪʧʫʥʦʩʪʠ 

ʘʥʘʣʠʟʠʨʘ ʠ ʧʨʠʤʝʥʠ ʢʨʠʪʝʨʠʿʫʤʝ ʧʦʤʝʥʫʪʠʭ ʯʣʘʥʦʚʘ. ʄʝʹʫʪʠʤ, ʫ ʩʣʫʯʘʿʫ 

Leeuwarder
376

, ʉʫʜ ʿʝ ʩʤʘʪʨʘʦ ʜʘ ʂʦʤʠʩʠʿʘ ʠʤʘ ʦʙʘʚʝʟʫ ʜʘ ʫ ʩʚʦʿʦʿ ʦʜʣʫʮʠ ʥʘʚʝʜʝ 

ʠʥʬʦʨʤʘʮʠʿʝ ʢʦʿʝ ʩʝ ʦʜʥʦʩʝ ʥʘ ʩʠʪʫʘʮʠʿʫ ʥʘ ʨʝʣʝʚʘʥʪʥʦʤ ʪʨʞʠʰʪʫ, ʤʝʩʪʦ 

ʢʦʤʧʘʥʠʿʝ Leeuwarder ʥʘ ʜʘʪʦʤ ʪʨʞʠʰʪʫ, ʦʙʨʘʟʘʮ ʪʨʛʦʚʠʥʝ ʠʟʤʝʹʫ ʜʨʞʘʚʘ 

ʯʣʘʥʠʮʘ ʫ ʧʦʛʣʝʜʫ ʧʨʦʠʟʚʦʜʘ ʫ ʧʠʪʘˁʫ ʠʣʠ ʠʟʚʦʟʘ ʧʨʝʜʫʟʝ˂ʘ. ʆʚʘʢʚʘ ʦʙʘʚʝʟʘ 

ʂʦʤʠʩʠʿʝ ʧʦʩʪʦʿʠ, ʧʨʝʤʘ ʩʪʘʚʫ ʉʫʜʘ, ʯʘʢ ʠ ʫʢʦʣʠʢʦ ʩʘʤʝ ʦʢʦʣʥʦʩʪʠ ʫ ʢʦʿʠʤʘ ʿʝ 

ʧʦʤʦ˂ ʜʘʪʘ ʫʢʘʟʫʿʫ ʥʘ ʪʦ ʜʘ ʧʨʝʜʤʝʪʥʘ ʧʦʤʦ˂ ʥʘʨʫʰʘʚʘ ʠʣʠ ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ 

ʢʦʥʢʫʨʝʥʮʠʿʫ.  

ʂʦʤʠʩʠʿʘ, ʜʘʢʣʝ, ʤʦʨʘ ʜʘ ʫʪʚʨʜʠ ʛʨʘʥʠʮʝ ʨʝʣʝʚʘʥʪʥʦʛ ʪʨʞʠʰʪʘ ʢʘʢʦ ʙʠ ʩʝ 

ʤʦʛʣʦ ʫʩʪʘʥʦʚʠʪʠ ʜʘ ʣʠ ʿʝ ʜʦʰʣʦ ʜʦ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ. ʊʦ ˂ʝ ʫʯʠʥʠʪʠ 

ʪʘʢʦ ʰʪʦ ˂ʝ ʠʟʜʚʦʿʠʪʠ ʨʦʙʝ ʠʣʠ ʫʩʣʫʛʝ ʢʦʿʝ ʠʤʘʿʫ ʥʘʨʦʯʠʪʝ ʢʘʨʘʢʪʝʨʠʩʪʠʢʝ ʢʦʿʝ ʠʭ 

ʠʟʜʚʘʿʘʿʫ ʦʜ ʜʨʫʛʠʭ ʨʦʙʘ ʠʣʠ ʫʩʣʫʛʘ, ʠ ʢʦʿʝ ʩʫ ʫ ʤʘʣʦʤ ʩʪʝʧʝʥʫ ʤʝʹʫʩʦʙʥʦ 

ʟʘʤʝˁʠʚʝ ʩʘ ʘʣʪʝʨʥʘʪʠʚʥʠʤ ʨʦʙʘʤʘ/ʫʩʣʫʛʘʤʘ. ʆʚʘʢʘʚ ʥʘʯʠʥ ʦʜʨʝʹʠʚʘˁʘ ʛʨʘʥʠʮʘ 

ʨʝʣʝʚʘʥʪʥʦʛ ʪʨʞʠʰʪʘ ʠʤʘ ʥʝʢʝ ʩʚʦʿʝ ʤʘʥʝ ʠ ʯʝʩʪʦ ˂ʝ ʂʦʤʠʩʠʿʘ ʠʤʘʪʠ ʪʝʰʢʦ˂ʝ 

ʧʨʠʣʠʢʦʤ ʧʨʝʮʠʟʥʦʛ ʜʝʬʠʥʠʩʘˁʘ ʛʨʘʥʠʮʘ ʨʝʣʝʚʘʪʥʦʛ ʪʨʞʠʰʪʘ. ʅʝʧʨʝʮʠʟʥʦ 

ʦʜʨʝʹʠʚʘˁʝ ʛʨʘʥʠʮʘ ʨʝʣʝʚʘʪʥʦʛ ʪʨʞʠʰʪʘ ʤʦʞʝ ʧʨʦʠʟʚʝʩʪʠ ʙʨʦʿʥʝ ʥʝʛʘʪʠʚʥʝ 

ʧʦʩʣʝʜʠʮʝ ʠ ʜʦʚʝʩʪʠ ʜʦ ʧʦʛʨʝʰʥʠʭ ʦʜʣʫʢʘ, ʥʘʨʦʯʠʪʦ ʢʘʜ ʿʝ ʨʝʯ ʦ ʫʪʚʨʹʠʚʘˁʫ 
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ʧʦʩʪʦʿʘˁʘ ʟʣʦʫʧʦʪʨʝʙʝ ʜʦʤʠʥʘʥʪʥʦʛ ʧʦʣʦʞʘʿʘ
377

. ʆʚʘʢʘʚ ʩʪʘʚ ʧʦʪʚʨʹʝʥ ʿʝ ʫ 

ʩʣʫʯʘʿʫ SIDE v. Commission
378

, ʛʜʝ ʿʝ ʪʘʜʘʰˁʠ ʉʫʜ ʧʨʚʝ ʠʥʩʪʘʥʮʝ ʧʦʥʠʰʪʠʦ 

ʦʜʣʫʢʫ ʂʦʤʠʩʠʿʝ ʥʘ ʪʝʤʝˀʫ ʧʦʛʨʝʰʥʦ ʜʝʬʠʥʠʩʘʥʠʭ ʛʨʘʥʠʮʘ ʨʝʣʝʚʘʥʪʥʦʛ 

ʪʨʞʠʰʪʘ ʧʨʦʠʟʚʦʜʘ ʠ ʢʘʦ ʨʝʣʝʚʘʥʪʥʦ ʪʨʞʠʰʪʝ ʦʜʨʝʜʠʦ ʪʨʞʠʰʪʝ ʠʟʚʦʟʥʠʭ 

ʘʛʝʥʮʠʿʘ ʫʤʝʩʪʦ ʪʨʞʠʰʪʘ ʠʟʚʦʟʘ ʢˁʠʛʘ ʥʘ ʬʨʘʥʮʫʩʢʦʤ ʿʝʟʠʢʫ, ʢʘʢʦ ʿʝ ʧʨʚʦʙʠʪʥʦ 

ʥʘʚʝʜʝʥʦ. 

ʊʨʝʙʘ ʥʘʧʦʤʝʥʫʪʠ ʜʘ ˂ʝ ʩʝ ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʜʘ ʣʠ ʧʦʤʦ˂ ʦʜ ʩʪʨʘʥʝ 

ʜʨʞʘʚʝ ʥʘʨʫʰʘʚʘ ʠʣʠ ʧʨʝʪʠ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʫʚʝʢ ʧʦ˂ʠ ʦʜ ʧʠʪʘˁʘ ʢʘʢʘʚ 

ʙʠ, ʫ ʢʦʥʢʫʨʝʥʪʩʢʦʤ ʧʦʛʣʝʜʫ, ʙʠʦ ʧʦʣʦʞʘʿ ʢʦʤʧʘʥʠʿʝ ʢʦʨʠʩʥʠʢʘ ʢʘʜʘ ʩʧʦʨʥʘ 

ʧʦʤʦ˂ ʥʝ ʙʠ ʙʠʣʘ ʜʦʜʝˀʝʥʘ? ʋʢʦʣʠʢʦ ʙʠ ʩʝ ʧʦʣʦʞʘʿ ʢʦʥʢʫʨʝʥʪʩʢʠʭ ʢʦʤʧʘʥʠʿʘ 

ʟʘʭʚʘˀʫʿʫ˂ʠ ʜʦʜʝˀʝʥʦʿ ʧʦʤʦ˂ʠ ʧʦʛʦʨʰʘʦ, ʪʘʜʘ ʙʠ ʩʝ ʥʝʩʫʤˁʠʚʦ ʨʘʜʠʣʦ ʦ 

ʥʘʨʫʰʘʚʘˁʫ ʢʦʥʢʫʨʝʥʮʠʿʝ. ʇʨʠʪʦʤ, ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʥʝ˂ʝ ʫʟʠʤʘʪʠ ʫ ʦʙʟʠʨ 

ʯʠˁʝʥʠʮʫ ʜʘ ʿʝ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ʧʦʤʦ˂ ʜʦʜʝʣʠʣʘ ʫ ʞʝˀʠ ʜʘ ʫʙʣʘʞʠ ʠʣʠ ʦʪʢʣʦʥʠ 

ʦʜʨʝʹʝʥʝ ʢʦʥʢʫʨʝʥʪʩʢʝ ʥʝʧʦʛʦʜʥʦʩʪʠ ʫ ʢʦʿʠʤʘ ʩʝ ʪʨʝʥʫʪʥʦ ʥʘʣʘʟʠ ʢʦʤʧʘʥʠʿʘ 

ʧʨʠʤʘʣʘʮ, ʠʣʠ ʜʘ ʚʝʰʪʘʯʢʠʤ ʧʫʪʝʤ Ăʫʿʝʜʥʘʯʠñ ʫʩʣʦʚʝ ʫ ʢʦʿʠʤʘ ʩʝ ʦʜʚʠʿʘ 

ʢʦʥʢʫʨʝʥʮʠʿʘ ʥʘ ˁʝʥʦʤ ʪʨʞʠʰʪʫ ʫ ʦʜʨʝʹʝʥʦʤ ʩʝʢʪʦʨʫ ʧʨʠʚʨʝʜʝ ʩʘ ʦʥʠʤʘ ʢʦʿʠ 

ʧʦʩʪʦʿʝ ʫ ʜʨʫʛʠʤ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʇʦʪʦˁʠ ʩʪʘʚ ʿʝ ʦʧʨʘʚʜʘʥ. ɼʨʞʘʚʘ ʥʝ ʤʦʞʝ 

ʥʘ ʩʚʦʿʫ ʨʫʢʫ ʧʦʙʦˀʰʘʚʘʪʠ ʧʨʠʚʨʝʜʥʠ ʘʤʙʠʿʝʥʪ ʫ ʢʦʿʝʤ ʧʦʩʣʫʿʫ ʢʦʤʧʘʥʠʿʝ ʥʘ 

ˁʝʥʦʤ ʪʨʞʠʰʪʫ, ʥʘ ʫʰʪʨʙ ʜʨʫʛʠʭ ʯʣʘʥʠʮʘ ʠ ˁʠʭʦʚʠʭ ʢʦʤʧʘʥʠʿʘ. ʊʘʢʘʚ ʩʪʘʚ ʙʠ 

ʠʟʘʟʚʘʦ Ăʜʦʤʠʥʦ-ʝʬʝʢʘʪñ ʠ ʥʝʩʫʤˁʠʚʦ ʙʠ ʜʦʚʝʦ ʜʦ ʧʨʝʛʨʘʹʠʚʘˁʘ ʫʥʫʪʨʘʰˁʝʛ 

ʪʨʞʠʰʪʘ, ʰʪʦ ʙʠ ʙʠʣʦ ʫ ʩʫʧʨʦʪʥʦʩʪʠ ʩʘ ʦʩʥʦʚʥʠʤ ʧʦʩʪʫʣʘʪʠʤʘ ʋʥʠʿʝ. ʎʠˀ ʿʝ, 

ʟʥʘʯʠ, ʜʘ ʩʝ ʦʤʦʛʫ˂ʠ ʩʣʦʙʦʜʥʘ ʪʨʞʠʰʥʘ ʫʪʘʢʤʠʮʘ, ʫʟ ʧʦʰʪʦʚʘˁʝ ʢʦʥʢʫʨʝʥʪʩʢʠʭ 

ʧʨʘʚʠʣʘ, ʠ ʥʝʩʤʝʪʘʥʦ ʜʝʣʦʚʘˁʝ ʪʨʞʠʰʥʠʭ ʤʝʭʘʥʠʟʘʤʘ, ʘ ʥʝ ʚʝʰʪʘʯʢʠ ʢʨʝʠʨʘʥʦ 

ʧʦʩʣʦʚʥʦ ʦʢʨʫʞʝˁʝ ʢʦʿʝ ʙʠ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ ʥʘʨʫʰʠʣʦ ʢʦʥʢʫʨʝʥʮʠʿʫ. 

ʆʙʨʥʫʪʦ, ʫ ʧʨʘʢʩʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʿʝ ʙʠʣʦ ʠ ʩʣʫʯʘʿʝʚʘ ʢʘʜʘ ʩʝ ʩʤʘʪʨʘʣʦ 

ʜʘ ʧʦʤʦ˂ ʜʨʞʘʚʝ ʥʝ ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ. ʊʘʢʦ ʿʝ 

ʙʠʣʦ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʢʦʿʠ ʩʫ ʩʝ ʦʜʥʦʩʠʣʠ ʥʘ ʠʟʛʨʘʜˁʫ ʣʦʢʘʣʥʠʭ ʙʦʣʥʠʮʘ, ʧʨʠ ʯʝʤʫ 

ʩʫ ʢʦʨʠʩʪʠ ʦʛʨʘʥʠʯʝʥʝ ʩʘʤʦ ʥʘ ʧʨʠʚʘʪʥʝ ʠʥʚʝʩʪʠʪʦʨʝ, ʧʨʠʚʨʝʤʝʥʘ ʩʥʠʞʝˁʘ ʪʘʢʩʠ 
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ʟʘ ʩʣʝʪʘˁʝ ʟʘ ʙʠʣʦ ʢʦʛ ʚʘʟʜʫʰʥʦʛ ʧʨʝʚʦʟʥʠʢʘ ʢʦʿʠ ʦʪʧʦʯʠˁʝ ʩʘ ʥʦʚʦʤ ʣʠʥʠʿʦʤ ʥʘ 

ʦʜʨʝʹʝʥʠ ʘʝʨʦʜʨʦʤ ʠ ʩʣʠʯʥʦ
379

.  

ɼʘʢʣʝ, ʤʦʞʝʤʦ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ ʜʦʚʦˀʥʦ ʜʘ ʧʦʩʪʦʿʠ ʤʦʛʫ˂ʥʦʩʪ ʥʘʨʫʰʘʚʘˁʘ 

ʢʦʥʢʫʨʝʥʮʠʿʝ, ʢʘʢʦ ʙʠ ʜʦʰʣʦ ʜʦ ʨʝʘʢʮʠʿʝ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ. ʀʩʪʦʚʨʝʤʝʥʦ, ʯʘʢ ʠ 

ʤʠʥʦʨʘʥ ʝʬʝʢʘʪ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʧʨʝʜʩʪʘʚˀʘ ʜʦʚʦˀʘʥ 

ʘʨʛʫʤʝʥʪ ʟʘ ʪʚʨʜˁʫ ʜʘ ʿʝ ʢʦʥʢʫʨʝʥʮʠʿʘ ʥʘʨʫʰʝʥʘ. ʇʦʪʦˁʘ ʢʦʥʩʪʘʪʘʮʠʿʘ ʥʝ˂ʝ 

ʚʘʞʠʪʠ ʘʢʦ ʩʫ ʠʩʧʫˁʝʥʠ ʫʩʣʦʚʠ ʟʘ ʪʘʢʦʟʚʘʥʫ de minimis ʧʦʤʦ˂, ʦ ʢʦʿʦʿ ˂ʝ ʢʘʩʥʠʿʝ 

ʙʠʪʠ ʚʠʰʝ ʨʝʯʠ. ʋʢʦʣʠʢʦ ʩʝ ʫʟʤʫ ʫ ʦʙʟʠʨ ʩʣʫʯʘʿʝʚʠ ʠʟ ʧʨʘʢʩʝ, ʤʦʞʝ ʩʝ ʧʨʠʤʝʪʠʪʠ 

ʜʘ ʂʦʤʠʩʠʿʘ ʠʤʘ ʚʝʣʠʢʘ ʜʠʩʢʨʝʮʠʦʥʘ ʦʚʣʘʰ˂ʝˁʘ ʫ ʧʦʛʣʝʜʫ ʧʨʦʮʝʥʝ ʜʘ ʣʠ ʿʝ 

ʜʦʰʣʦ ʜʦ ʥʘʨʫʰʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ ʠʣʠ ʥʝ. ʊʦ ʤʦʞʝ ʩʪʚʦʨʠʪʠ ʧʨʦʙʣʝʤʝ 

ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʙʫʜʫ˂ʠ ʜʘ ˂ʝ ʦʥʝ ʯʝʩʪʦ ʩʥʦʩʠʪʠ ʟʥʘʯʘʿʘʥ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʠ ʠ 

ʬʠʥʘʥʩʠʿʩʢʠ ʪʝʨʝʪ, ʢʘʢʦ ʙʠ ʠʟʙʝʛʣʝ ʜʘ ʧʦʤʦ˂ ʙʫʜʝ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʢʘʦ 

ʠʥʢʦʤʧʘʪʠʙʠʣʥʘ ʩʘ ʫʥʫʪʨʘʰˁʠʤ ʪʨʞʠʰʪʝʤ. ʇʘʨʘʜʦʢʩ ʤʦʞʝ ʧʨʝʜʩʪʘʚˀʘʪʠ 

ʯʠˁʝʥʠʮʘ ʜʘ ˂ʝ ʧʦʥʝʢʘʜ ʜʝʣʦʚʘʪʠ ʢʘʦ ʜʘ ʿʝ ʪʝʞʝ ʜʦʙʠʪʠ ʦʜʦʙʨʝˁʝ ʟʘ ʜʨʞʘʚʥʫ 

ʧʦʤʦ˂ ʢʦʿʘ ʿʝ ʤʘʣʦʛ ʦʙʠʤʘ ʠ ʟʥʘʯʘʿʘ, ʫ ʦʜʥʦʩʫ ʥʘ ʦʥʫ ʚʝ˂ʝʛ ʠʟʥʦʩʘ ʠ ʧʦʪʝʥʮʠʿʘʣʥʦ 

ʦʧʘʩʥʠʿʫ ʧʦ ʢʦʥʢʫʨʝʥʮʠʿʫ
380

. ʉʪʦʛʘ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʠʟʥʘ˂ʠ ʙʘʣʘʥʩ ʠʟʤʝʹʫ ʧʦʪʨʝʙʝ ʟʘ 

ʿʘʩʥʠʤ ʨʘʟʛʨʘʥʠʯʝˁʝʤ ʦʥʠʭ ʤʝʨʘ ʧʦʤʦ˂ʠ ʢʦʿʝ ʠʤʘʿʫ ʯʠʩʪʦ ʜʦʤʘ˂ʝ ʝʬʝʢʪʝ ʠ ʜʦʢʘʟʘ 

ʥʝʦʧʭʦʜʥʠʭ ʜʘ ʙʠ ʩʝ ʪʦ ʜʦʢʘʟʘʣʦ
381

. 

 

3. ʋʪʠʮʘʿ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ 

 

ʇʨʝ ʥʝʧʦʩʨʝʜʥʦʛ ʨʘʟʤʘʪʨʘˁʘ ʦʚʦʛ ʧʠʪʘˁʘ, ʪʨʝʙʘ ʠʩʪʘ˂ʠ ʜʚʝ ʩʪʚʘʨʠ. ʇʨʚʦ, 

ʢʘʜ ʛʦʚʦʨʠʤʦ ʦ ʫʪʠʮʘʿʫ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ɽʋ, ʦʜʤʘʭ ʪʨʝʙʘ 

ʠʟʜʚʦʿʠʪʠ ʧʦʩʪʦʿʘˁʝ ʦʜʨʝʹʝʥʦʛ ʪʝʨʤʠʥʦʣʦʰʢʦʛ ʧʨʦʙʣʝʤʘ. ʊʘʢʦ, ʙʠʣʘ ʿʝ ʩʧʦʨʥʘ 

ʪʝʨʤʠʥʦʣʦʛʠʿʘ ʢʦʿʘ ʩʝ ʢʦʨʠʩʪʠ ʫ ʯʣʘʥʫ 107(1) ʠ ʯʣʘʥʦʚʠʤʘ 101. ʠ 102. ʋʌɽʋ, ʘ 

ʢʦʿʘ ʩʝ ʪʠʮʘʣʘ ʧʦʿʤʘ Ăʫʪʠʯʝñ (affect, ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʠ Ăʤʦʞʝ ʫʪʠʮʘʪʠñ (may affect, 

ʧʨʝʚʦʜ ʘʫʪʦʨʘ) ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʋ ʧʨʘʢʩʠ ʿʝ ʟʘʫʟʝʪ ʩʪʘʚ ʜʘ 

ʩʝ ʩʧʦʨʥʠ ʜʝʦ ʯʣʘʥʘ 107(1) ʤʦʨʘ ʪʫʤʘʯʠʪʠ ʢʘʦ Ăʤʦʞʝ ʫʪʠʮʘʪʠñ, ʜʘʢʣʝ ʢʘʦ ʫ 
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ʩʣʫʯʘʿʫ ʯʣʘʥʦʚʘ 101. ʠ 102. ʋʌɽʋ. ɼʨʫʛʦ, ʪʨʝʙʘ ʠʩʪʘ˂ʠ ʜʘ ʥʝ ʧʦʩʪʦʿʠ ʥʝʢʠ ʧʨʘʛ, 

ʠʣʠ ʙʠʣʦ ʢʘʢʘʚ ʜʨʫʛʠ ʢʚʘʥʪʠʪʘʪʠʚʥʠ ʧʦʢʘʟʘʪʝˀ ʢʦʿʠ ʙʠ ʙʠʦ ʦʩʥʦʚ ʟʘ ʟʘʢˀʫʯʘʢ ʜʘ 

ʿʝ ʫ ʜʘʪʦʿ ʩʠʪʫʘʮʠʿʠ ʜʦʰʣʦ ʜʦ ʪʘʢʚʦʛ ʫʪʠʮʘʿʘ, ʰʪʦ ʟʥʘʯʠ ʜʘ ʩʝ ʫ ʩʚʘʢʦʤ 

ʧʦʿʝʜʠʥʘʯʥʦʤ ʩʣʫʯʘʿʫ ʤʦʨʘ ʟʘʫʟʝʪʠ ʩʪʘʚ ʧʦ ʪʦʤ ʧʠʪʘˁʫ. ʉʪʦʛʘ, ʧʦʩʪʦʿʠ ʦʧʘʩʥʦʩʪ 

ʜʘ ʠʥʩʪʠʪʫʮʠʿʝ ʋʥʠʿʝ ʟʘʫʟʤʫ ʥʝʛʘʪʠʚʘʥ ʩʪʘʚ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʤʦʞʜʘ ʥʠʿʝ ʜʦʰʣʦ 

ʜʦ ʥʝʛʘʪʠʚʥʦʛ ʫʪʠʮʘʿʘ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʠ ʦʙʨʥʫʪʦ. 

ʋʪʠʮʘʿ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʤʦʞʝ ʙʠʪʠ ʜʠʨʝʢʪʘʥ, ʘʣʠ ʠ 

ʠʥʜʠʨʝʢʪʘʥ. ʇʦʤʝʥʫʪʠ ʩʣʫʯʘʿ Phillip Morris ʧʨʝʜʩʪʘʚˀʘʦ ʿʝ ʪʠʧʠʯʘʥ ʧʨʠʤʝʨ ʢʘʢʦ 

ʧʦʤʦ˂ ʦʜʨʝʹʝʥʦʿ ʢʦʤʧʘʥʠʿʠ ʤʦʞʝ ʥʝʛʘʪʠʚʥʦ ʜʘ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ. ʆʚʜʝ ʿʝ ʭʦʣʘʥʜʩʢʘ ʚʣʘʜʘ ʜʘʣʘ ʬʠʥʘʥʩʠʿʩʢʫ ʧʦʤʦ˂ ʢʦʤʧʘʥʠʿʠ Phillip 

Morris, ʪʘʯʥʠʿʝ ˁʝʥʦʿ ʬʠʣʠʿʘʣʠ ʫ ʍʦʣʘʥʜʠʿʠ, ʘ ʂʦʤʠʩʠʿʘ ʿʝ ʩʤʘʪʨʘʣʘ ʜʘ ʩʝ ʪʫ 

ʨʘʜʠʣʦ ʦ ʥʝʜʦʚʦˀʝʥʦʿ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ. ʂʦʥʘʯʥʫ ʦʜʣʫʢʫ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʜʦʥʝʦ ʿʝ 

ʉʫʜ, ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʿʝ ʪʠʤ ʧʦʩʪʫʧʢʦʤ ʭʦʣʘʥʜʩʢʘ ʚʣʘʜʘ ʜʦʚʝʣʘ ʧʦʤʝʥʫʪʫ ʢʦʤʧʘʥʠʿʫ, 

ʫ ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʥʢʫʨʝʥʪʝ ʠ ʪʘʢʦ ʥʝʛʘʪʠʚʥʦ ʫʪʠʮʘʣʘ ʥʘ 

ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. ʊʘʢʘʚ ʩʪʘʚ ʿʝ ʙʠʦ ʟʘʩʥʦʚʘʥ ʥʘ ʯʠˁʝʥʠʮʠ ʜʘ ʿʝ 

ʧʨʝʪʝʞʘʥ ʜʝʦ ʧʨʦʠʟʚʦʜˁʝ ʦʚʝ ʬʠʣʠʿʘʣʝ (ʜʦ 80%) ʙʠʦ ʥʘʤʝˁʝʥ ʠʟʚʦʟʫ ʫ ʜʨʫʛʝ 

ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ, ʢʘʦ ʠ ʪʠʤʝ ʜʘ ʩʫ ʬʠʥʘʥʩʠʿʩʢʦʤ ʧʦʜʨʰʢʦʤ ʫʚʝ˂ʘʥʠ ʧʨʦʠʟʚʦʜʥʠ 

ʢʘʧʘʮʠʪʝʪʠ ʠ ʟʥʘʯʘʿʥʦ ʩʤʘˁʝʥʠ ʪʨʦʰʢʦʚʠ ˁʠʭʦʚʦʛ ʧʨʠʣʘʛʦʹʘʚʘˁʘ ʚʝ˂ʝʤ ʦʙʠʤʫ 

ʧʨʦʠʟʚʦʜˁʝ. ʋʧʨʘʚʦ ʿʝ ʠʟʚʦʟʥʘ ʦʨʠʿʝʥʪʘʮʠʿʘ ʧʨʠʤʘʦʮʘ ʧʦʤʦ˂ʠ ʧʦʩʣʫʞʠʣʘ ʢʘʦ 

ʜʦʢʘʟ ʜʘ ˂ʝ ʜʦ˂ʠ ʜʦ ʫʛʨʦʞʘʚʘˁʘ ʢʦʥʢʫʨʝʥʮʠʿʝ. ʉʣʠʯʘʥ ʩʪʘʚ ʟʘʫʟʝʪ ʿʝ ʠ ʫ 

ʩʣʫʯʘʿeʚʠʤʘ Flemish Region
382

, CETM
383
, ʢʘʦ ʠ ʩʣʫʯʘʿʫ Xunta de Galicia

384
.  

ʂʣʘʩʠʯʘʥ ʧʨʠʤʝʨ ʢʦʿʠ ʧʦʪʚʨʹʫʿʝ ʜʘ ʤʦʞʝ ʜʦ˂ʠ ʜʦ ʠʥʜʠʨʝʢʪʥʦʛ ʫʪʠʮʘʿʘ ʥʘ 

ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʧʨʝʜʩʪʘʚˀʘʦ ʿʝ ʧʦʤʝʥʫʪʠ ʩʣʫʯʘʿ Altmark, ʛʜʝ 

ʩʝ ʨʘʜʠʣʦ ʦ ʩʫʙʚʝʥʮʠʿʠ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʝ ʚʣʘʩʪʠ ʢʦʤʧʘʥʠʿʠ ʢʦʿʘ ʙʠ ʧʨʫʞʘʣʘ ʫʩʣʫʛʝ 

ʧʨʝʚʦʟʘ ʥʘ ʣʦʢʘʣʥʦʤ ʠ ʨʝʛʠʦʥʘʣʥʦʤ ʥʠʚʦʫ ʫʥʫʪʘʨ ʿʝʜʥʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ. ʀʘʢʦ ʥʘ 

ʧʨʚʠ ʧʦʛʣʝʜ ʤʦʞʝ ʠʟʛʣʝʜʘʪʠ ʜʘ ʦʚʜʝ ʥʝ ʤʦʞʝ ʙʠʪʠ ʨʝʯʠ ʦ ʫʪʠʮʘʿʫ ʥʘ ʪʨʛʦʚʠʥʫ 

ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʉʫʜ ʿʝ ʟʘʢˀʫʯʠʦ ʜʨʫʛʘʯʠʿʝ. ʉʤʘʪʨʘʦ ʿʝ ʜʘ ʿʝ ʪʘʢʘʚ 

ʫʪʠʮʘʿ ʤʦʛʫ˂, ʙʫʜʫ˂ʠ ʜʘ ʩʫ ʥʝʢʝ ʜʨʫʛʝ ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʫ ʦʜʨʝʹʝʥʦʿ ʤʝʨʠ 
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ʣʠʙʝʨʘʣʠʟʦʚʘʣʝ ʠ ʦʪʚʦʨʠʣʝ ʟʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʩʚʦʿʘ ʪʨʞʠʰʪʘ ʟʘ ʢʦʤʧʘʥʠʿʝ ʠʟ 

ʦʩʪʘʣʠʭ ʯʣʘʥʠʮʘ ʫ ʦʙʣʘʩʪʠ ʧʨʝʚʦʟʘ. ʉʫʰʪʠʥʘ ʿʝ ʙʠʣʘ ʫ ʪʦʤʝ ʰʪʦ ʙʠ ʜʘʪʝ 

ʩʫʙʚʝʥʮʠʿʝ ʦʿʘʯʘʣʝ ʢʦʥʢʫʨʝʥʪʩʢʫ ʧʦʟʠʮʠʿʫ ʢʦʤʧʘʥʠʿʝ ʧʨʠʤʘʦʮʘ ʠ ʦʥʝʤʦʛʫ˂ʠʣʝ, 

ʠʣʠ ʟʥʘʪʥʦ ʦʪʝʞʘʣʝ, ʧʦʿʘʚˀʠʚʘˁʝ ʢʦʥʢʫʨʝʥʘʪʘ ʥʘ ʨʝʣʝʚʘʥʪʥʦʤ ʪʨʞʠʰʪʫ, ʪʘʢʦ ʜʘ 

ʿʝ ʪʫ ʙʠʣʦ ʨʝʯʠ ʦ ʠʥʜʠʨʝʢʪʥʦʤ ʫʪʠʮʘʿʫ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. 

ʀʧʘʢ, ʠʘʢʦ ʿʝ ʫ ʦʜʣʫʮʠ ʫ ʩʣʫʯʘʿʫ Altmark ʫʪʚʨʹʝʥʦ ʜʘ ʫ ʦʜʨʝʹʝʥʠʤ 

ʩʠʪʫʘʮʠʿʘʤʘ ʧʦʤʦ˂ ʟʘ ʚʨʰʝˁʝ ʜʝʣʘʪʥʦʩʪʠ ʦʜ ʣʦʢʘʣʥʦʛ ʠ ʨʝʛʠʦʥʘʣʥʦʛ ʟʥʘʯʘʿʘ 

ʤʦʞʝ ʜʘ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ˂ʝ ʙʠʪʠ ʪʘʢʦ 

ʫ ʩʚʠʤ ʪʘʢʚʠʤ ʦʢʦʣʥʦʩʪʠʤʘ. ʅʘ ʧʨʠʤʝʨ, ʥʠʿʝ ʩʝ ʨʘʜʠʣʦ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫ 

ʩʤʠʩʣʫ ʯʣʘʥʘ 107. ʋʌɽʋ (ʪʘʜʘ ʯʣʘʥʘ 87. ʋʛʦʚʦʨʘ ʦ ɽɿ) ʫ ʩʣʫʯʘʿʫ Batavia
385

, ʛʜʝ ʩʝ 

ʨʘʜʠʣʦ ʦ ʬʠʥʘʥʩʠʿʩʢʦʿ ʧʦʜʨʰʮʠ ʜʨʞʘʚʝ ʥʘʤʝˁʝʥʦʿ ʟʘ ʨʘʟʚʦʿ ʣʦʢʘʣʥʦʛ ʤʫʟʝʿʘ, ʠʣʠ 

ʫ ʩʣʫʯʘʿʫ ʫ ʢʦʿʝʤ ʿʝ ʧʦʤʦ˂ ʜʘʪʘ ʰʢʦʣʘʤʘ ʫ ʮʠˀʫ ʦʙʝʟʙʝʹʝˁʘ ʚʨʰʝˁʘ ʫʩʣʫʛʘ 

ʧʨʝʜʘʚʘʯʘ
386
. ʋ ʧʦʪʦˁʝʤ ʩʣʫʯʘʿʫ, ʧʨʝʜʤʝʪʥʘ ʤʝʨʘ ʥʠʿʝ ʦʢʘʨʘʢʪʝʨʠʩʘʥʘ ʢʘʦ 

ʜʨʞʘʚʥʘ ʧʦʤʦ˂, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʩʧʝʮʠʬʠʯʥʦʩʪʠ ʭʦʣʘʥʜʩʢʦʛ ʩʠʩʪʝʤʘ ʦʙʨʘʟʦʚʘˁʘ. 

ʉʣʠʯʥʦ ʿʝ ʙʠʣʦ ʠ ʩʣʫʯʘʿʝʚʠʤʘ ʫ ʢʦʿʠʤʘ ʿʝ ʧʦʤʦ˂ ʜʦʜʝˀʝʥʘ ʟʘ ʠʟʛʨʘʜˁʫ ʙʘʟʝʥʘ ʢʦʿʠ 

ʙʠ ʢʦʨʠʩʪʠʣʦ ʩʪʘʥʦʚʥʠʰʪʚʦ ʥʘ ʣʦʢʘʣʥʦʤ ʥʠʚʦʫ, ʦʜʥʦʩʥʦ ʟʘ ʨʝʩʪʘʫʨʘʮʠʿʫ ʤʘʣʦʛ 

ʤʘʥʘʩʪʠʨʘ ʠʣʠ ʧʨʠʩʪʘʥʠʰʪʘ
387

. ɼʘʢʣʝ, ʠʟ ʦʚʠʭ ʩʣʫʯʘʿʝʚʘ ʩʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʩʝ 

ʥʝ˂ʝ ʨʘʜʠʪʠ ʦ ʜʨʞʘʚʥʦʿ ʧʦʤʦ˂ʠ ʫʢʦʣʠʢʦ ʿʝ ʨʝʯ ʦ ʩʠʪʫʘʮʠʿʘʤʘ ʢʦʿʝ ʩʫ ʯʠʩʪʦ 

ʥʘʮʠʦʥʘʣʥʦʛ ʢʘʨʘʢʪʝʨʘ ʠ ʢʦʿʝ ʥʝʤʘʿʫ ʫʪʠʮʘʿ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ. ʀʧʘʢ, ʧʨʘʢʩʘ ʿʝ ʧʦʢʘʟʘʣʘ ʜʘ ʩʫ ʤʦʛʫ˂ʠ ʠ Ăʛʨʘʥʠʯʥʠñ ʩʣʫʯʘʿʝʚʠ ʢʘʦ ʰʪʦ 

ʿʝ ʙʠʦ ʩʣʫʯʘʿ Altmark. 

ɼʘʣʝʢʦ ʢʦʤʧʣʠʢʦʚʘʥʠʿʘ ʩʠʪʫʘʮʠʿʘ ʥʘʩʪʘʿʝ ʢʘʜʘ ʜʨʞʘʚʘ ʜʦʜʝʣʠ ʧʦʤʦ˂ 

ʢʦʤʧʘʥʠʿʠ ʢʦʿʘ ʥʝʤʘ ʜʠʨʝʢʪʥʦ ʫʯʝʰ˂ʝ ʫ ʪʨʛʦʚʠʥʠ ʩʘ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʚʝ˂ 

ʥʘʿʚʝ˂ʠ ʜʝʦ ʩʚʦʿʠʭ ʧʨʦʠʟʚʦʜʘ, ʠʣʠ ʯʘʢ ʮʝʣʦʢʫʧʥʫ ʢʦʣʠʯʠʥʫ, ʠʟʚʦʟʠ ʫ ʜʨʞʘʚʝ ʢʦʿʝ 

ʥʠʩʫ ʯʣʘʥʠʮʝ ɽʋ. ʊʘʢʦ, ʫ ʩʣʫʯʘʿʫ Belgium v. Commission
388

, ʫʪʚʨʹʝʥʦ ʿʝ ʜʘ ʿʝ 

ʢʦʤʧʘʥʠʿʘ ʢʦʿʦʿ ʿʝ ʜʦʜʝˀʝʥʘ ʧʦʤʦ˂ ʠʩʢˀʫʯʠʚʦ ʠʟʚʦʟʠʣʘ ʫ ʟʝʤˀʝ ʚʘʥ ɽʋ ʠ ʪʘʢʦ 

ʠʩʪʠʩʥʫʣʘ ʠʟʚʦʟʥʠʢʝ ʠʟ ʜʨʫʛʠʭ ʜʨʞʘʚʘ ʯʣʘʥʠʮʘ ɽʋ. ʊʦ ʿʝ ʜʦʚʝʣʦ ʜʦ 

ʧʨʝʫʩʤʝʨʘʚʘˁʘ ˁʠʭʦʚʦʛ ʧʦʩʣʦʚʘˁʘ ʥʘ ʫʥʫʪʨʘʰˁʝ (ʨʘʥʠʿʝ ʟʘʿʝʜʥʠʯʢʦ) ʪʨʞʠʰʪʝ. 
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ʊʦ ʿʝ, ʧʨʝʤʘ ʤʠʰˀʝˁʫ ʂʦʤʠʩʠʿʝ, ʠʥʜʠʨʝʢʪʥʦ ʫʪʠʮʘʣʦ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ, ʰʪʦ ʿʝ ʙʠʣʦ ʜʦʚʦˀʥʦ ʟʘ ʟʘʢˀʫʯʘʢ ʦ ʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ. 

ʉ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʩʪʦʿʘˁʝ ʜʠʨʝʢʪʥʦʛ ʫʪʠʮʘʿʘ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ 

ʯʣʘʥʠʮʘʤʘ ʫʪʚʨʹʝʥʦ ʿʝ, ʥʘ ʧʨʠʤʝʨ, ʫ ʩʣʫʯʘʿʫ GEMO
389

. ʉʫʜ ʿʝ ʟʘʫʟʝʦ ʩʪʘʚ ʜʘ ʧʦʤʦ˂ 

ʬʨʘʥʮʫʩʢʝ ʚʣʘʜʝ ʫ ʚʠʜʫ ʬʠʥʘʥʩʠʨʘˁʘ ʫʩʣʫʛʝ ʩʘʢʫʧˀʘˁʘ ʠ ʫʢʣʘˁʘˁʘ 

ʞʠʚʦʪʠˁʩʢʠʭ ʣʝʰʠʥʘ ʧʫʪʝʤ ʧʦʨʝʟʘ ʥʘ ʢʫʧʦʚʠʥʫ ʤʝʩʘ, ʢʦʿʘ ʿʝ ʙʠʣʘ ʙʝʩʧʣʘʪʥʘ ʟʘ 

ʬʨʘʥʮʫʩʢʝ ʧʦˀʦʧʨʠʚʨʝʜʥʠʢʝ, ʢʣʘʥʠʮʝ ʠ ʪʨʛʦʚʮʝ ʥʘ ʤʘʣʦ ʧʨʝʜʩʪʘʚˀʘ ʜʨʞʘʚʥʫ 

ʧʦʤʦ˂, ʿʝʨ ʩʫ ʥʘ ʪʘʿ ʥʘʯʠʥ ʬʨʘʥʮʫʩʢʠ ʠʟʚʦʟʥʠʮʠ ʤʝʩʘ ʠ ʤʝʩʥʠʭ ʧʨʝʨʘʹʝʚʠʥʘ 

ʩʪʘʚˀʝʥʠ ʫ ʢʦʥʢʫʨʝʥʪʩʢʠ ʧʦʚʦˀʥʠʿʠ ʧʦʣʦʞʘʿ. ʆʚʦ ʿʝ ʙʠʣʦ ʜʦʚʦˀʥʦ ʟʘ ʟʘʢˀʫʯʘʢ 

ʜʘ ʿʝ ʪʘʢʚʘ ʤʝʨʘ ʫʪʠʮʘʣʘ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ. 

ɼʘʢʣʝ, ʫʪʠʮʘʿ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ ʤʦʞʝ ʙʠʪʠ ʢʘʢʦ 

ʜʠʨʝʢʪʘʥ, ʪʘʢʦ ʠ ʠʥʜʠʨʝʢʪʘʥ, ʧʨʠ ʯʝʤʫ ˂ʝ ʠʥʩʪʠʪʫʮʠʿʘʤʘ ʋʥʠʿʝ ʙʠʪʠ ʤʥʦʛʦ 

ʿʝʜʥʦʩʪʘʚʥʠʿʝ ʜʘ ʨʝʰʝ ʩʠʪʫʘʮʠʿʫ ʢʘʜʘ ʩʝ ʨʘʜʠ ʦ ʜʠʨʝʢʪʥʦʤ ʫʪʠʮʘʿʫ ʥʘ ʫʥʫʪʘʨ-

ʢʦʤʫʥʠʪʘʨʥʫ ʨʘʟʤʝʥʫ ʠʟ ʧʨʦʩʪʦʛ ʨʘʟʣʦʛʘ ʰʪʦ ʩʝ ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʧʦʩʪʦʿʘˁʘ 

ʠʥʜʠʨʝʢʪʥʦʛ ʫʪʠʮʘʿʘ ʤʦʛʫ ʿʘʚʠʪʠ ʙʨʦʿʥʠ ʧʨʦʙʣʝʤʠ. ʇʦʩʝʙʥʘ ʦʧʘʩʥʦʩʪ ʣʝʞʠ ʫ 

ʤʦʛʫ˂ʠʤ ʩʧʝʢʫʣʘʪʠʚʥʠʤ ʟʘʢˀʫʯʮʠʤʘ ʜʦ ʢʦʿʠʭ ʩʝ ʤʦʞʝ ʜʦ˂ʠ ʫ ʘʥʘʣʠʟʠ. ʉʪʦʛʘ ʩʝ 

ʧʨʠʣʠʢʦʤ ʧʨʦʮʝʥʝ ʠʩʧʫˁʝʥʦʩʪʠ ʦʚʦʛ ʫʩʣʦʚʘ ʤʦʨʘ ʙʠʪʠ ʿʘʢʦ ʦʧʨʝʟʘʥ, ʢʘʢʦ ʥʝ ʙʠ 

ʜʦʰʣʦ ʜʦ ʧʦʛʨʝʰʥʦʛ ʟʘʢˀʫʯʢʘ ʦ ʧʦʩʪʦʿʘˁʫ ʜʨʞʘʚʥʝ ʧʦʤʦ˂ʠ.  

 

4. De minimis ʧʦʤʦ˂ 

 

ʇʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʜʘ ʣʠ ʫ ʧʨʝʜʤʝʪʥʦʤ ʩʣʫʯʘʿʫ ʤʝʨʘ ʧʦʤʦ˂ʠ ʥʘʨʫʰʘʚʘ 

ʠʣʠ ʤʦʞʝ ʜʘ ʥʘʨʫʰʠ ʢʦʥʢʫʨʝʥʮʠʿʫ ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ ʠ ʜʘ ʣʠ ʤʦʞʝ ʜʘ 

ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʝ ʤʦʞʝ 

ʧʦʩʪʘʚʠʪʠ ʦʜʨʝʹʝʥʠ Ăʧʨʘʛñ ʧʦʤʦ˂ʠ ʟʘ ʢʦʿʠ ˂ʝ ʩʝ ʧʦ˂ʠ ʦʜ ʧʨʝʪʧʦʩʪʘʚʢʝ ʜʘ ʥʝ 

ʥʘʨʫʰʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʫ ʠ ʥʝ ʫʪʠʯʝ ʥʘ ʪʨʛʦʚʠʥʫ ʤʝʹʫ ʜʨʞʘʚʘʤʘ ʯʣʘʥʠʮʘʤʘ? ʆʚʦ 

ʧʠʪʘˁʝ ʩʝ ʧʦʿʘʚʠʣʦ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʩʝ ʫ ʧʨʘʢʩʠ ʠʥʩʪʠʪʫʮʠʿʘ ʋʥʠʿʝ ʧʦʢʘʟʘʣʦ ʜʘ 

ʯʘʢ ʠ ʤʘʣʠ ʠʟʥʦʩ ʧʦʤʦ˂ʠ ʤʦʞʝ ʜʘ ʙʫʜʝ ʩʧʦʨʘʥ ʠ ʜʘ ʦʤʦʛʫ˂ʠ ʢʦʥʢʫʨʝʥʪʩʢʫ 

ʧʨʝʜʥʦʩʪ ˁʝʥʦʤ ʧʨʠʤʘʦʮʫ. ʊʘʢʘʚ ʟʘʢˀʫʯʘʢ ʥʠʿʝ ʜʦʚʝʣʘ ʫ ʧʠʪʘˁʝ ʥʠ ʤʘʣʘ 
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